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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3103
JOHNNY T. MALBON, Appellant,

versus
JAMES DAVIS, Appel}ee.

PETITION FOR APPEAL.

To the Honorable Jttstices of Ute Supreme Court
of Virgitz.ia:

of Appeals

Petitioner is tt~grieved by a final decree entered in the Circuit Court of Prrncess Anne County on the 6th day of. Au.:.
gust, 1~45, by which the C'outt held_ that the absolute deed dated
December 28, 1943, from James Davis to Johnny T. Mal\}ott
was obtained by the grttntee thereih named by fraud, and is
in equity a mortgage anil not art absolute deed.
In the court below Davis was complainant on the record
and Malbon was respondent, and these designatiorts will be
sometimes followed in this petition for MitVenience.
The cause vtas heard are-tenus by the chancellot.
@

ASSIGNMENTS OF ERROR.

The errors assigned are:
1. That the finding_ of the Chancellor that petitioner obtained the deed dated December 28; 1943, by fraud is coil"'-
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trary to the law and the evidence and without any credible
evidence to support it, and such finding is against the weight
and preponderance of the evidence.
2. That the decision of the court that said deed dated December 28, 1943, which is an absolute conveyance in form was
executed by the parties solely for the purpose of securing a
debt, and is in equity a mortgage, is contrary to the law and
evidence, without any credible evidence to support it, and
against the greater weight and preponderance ·of the evidence.
THE FACTS.
The parties to this cause are colored people. The complainant, James Davis, was eighty-two years of age at the time
. this cause was heard by the Chancellor, but only eighty years
of age at the time of the execution and delivery of the deed
which is here attacked. He was however in entire command
of his mental faculties as will be conclusively demonstrated
by a perusal of his testimony. Since 1891 Davis had lived on
a small tract of land consisting of seventeen acres in the Lynnhaven section of Princess Anne County, which was owned bv
him. In 1926 he encumbered this property to secure
3 3 debt of $200.00 due one Jim Smith, a white farmer Gof
the neighborhood, and to secure this indebtedness executed a deed of trust on the property to J. F. ,voodhouse,
who was then Clerk of the Circuit Court of Princess Anne
County, as trustee (Exhibit 2). Johnny T. Malbon, a grandson, makes his home in Norfolk at 2427 Ruffin Street. When
this matter was lieard before the chancellor he was in the
Naval service of the United States, but had lived in Norfolk
some fifteen years prior to tl!at time (T., p. 97). Marie Brehem, a daughter of James Davis and aunt of the petitioner,
lived with Davis; one of his sons, George Davis, lived in the
neighborhood, and various grandchildren ahm lived in that
section of the County. · In 1940 the indebtedness originally
incurred in favor of Jim Smith was still outstanding, although
Smith was then dead and the debt was due to his estate. Apparently the debt worried the old man and in 1940 or 1941
he asked a brother of this petitioner to request petitioner to
take the debt up for him, but petitioner declined to do so (Tr;,
p. 97). In 1942 Davis asked petitioner himself to take up
the debt, but petitioner hesitated to do so. Finally he agreed
to take it up for his grandfather (Tr., p. 98) and he paid the
debt to the Smith Estate which, with principal and. interest
then amounted to $396.00 (Tr., p. 99). Taxes were delinquent
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on the property for many years in the total amount of $336.11
and petitioner paid these (Tr., p. 99). The arrangement then
was that the grandfather would give a deed of trust to secure these payments (Tr., p. 100). Pursuant to this arrangement, the grandfather being feeble, the grandson went out to
Princess Anne Courthouse and there had :Mr. J. Paul .Woodhouse, a Commissioner in Chancery employed in the office
of the Commissioner of the Revenue, prepare a deed of trust
and note for the total which he had advanced to take up
4@ the *debt and for delinquent taxes (Tr., p. 100). With
these papers he returned to his grandfather's home and
took the grandfather in his automobile to go from the home
to London Bridge, the nearest cross roads, for the purpose
of having the grandfather sign the deed of trust and note
before a Notary Public and acknowledge his signature to the
deed of trust (Tr., p. 100). The Notary Public selected was
:Mr. Floyd T. Deary, who was also a Justice of the Peace,
and had occupied such office for sixteen years. He attended
to many of the small business affairs in that community (Tr.,
p. 130). A colored man named Eddie Brown bad previously
bad several casual conversations with the grandfather about
buying six acres of the property, but they had never agreed
upon any price or reached any bargain. On the way to 'Mr.
Deary's office, at the grandfather's suggestion, they stopped
at Eddie Brown's house, and the grandfather said to Brown:
~'Brown, this is my grandson. My place is under mortgage,
and I told you you could get six acres, but if you can do business with me today-my grandson is going to take up ·the
mortgage, and if you can do business today you can deal witl1
me, and if you don't you can do business with my grandson''
(Ti·., pp. 78 and 84). Brown was not ready to do business,
and after talking for fifteen or twenty minutes the parties
proceeded on to :Mr. Dreary's office. The deed of trust and
note were given to Mr. Deary and he undertook to and did
explain their purport to James Davis (Tr., p. 132). Deary
knew of the indebtedness due the Jim Smith estate. In fact
he had helped to settle the estate, and he askd .Davis
5* whether anyone had been pressing him for the debt. Davis
$replied that he had not been pressed (Tr., pp. 132 and
133). According to Mr. Deary the follo,ving conversation then
ensued between Davis and himself (Tr., p. 133):
"A. I told him what it was, said to•him that it was a mortgage, and he said that it was not what he wanted, that he
wanted to give his grandson the place with the understanding that he would live there as long as he lived. I said, 'If
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you sign this you can draw a will and leave Johnnie the
place'. He said no, he wanted to give it to him now. I said,
'That is a job for a lawyer, not me'. He asked me where
was a lawyer, and I told him Mr. Paul Ackiss nt Virginia
Beach. He asked if he could see him, nnd I said I would
phone up; I picked up the telephone and called Mr. Ackiss
and told him that Uncle Jim was in there and wanted some
papers drawn and would he be able to wait for him in llis
office, as it must have been getting late in the afternoon. He
said he. would. He asked me what he wanted. I told him he
wanted to· deed his grandson his place. After that they got
in the cir and went down to Mr. Ackiss.
·
'' Q. Was.it Jim Davis himself who told you what he wanted f
"A. Jim Davis himself told me· because I suggested his
making a will. I explained to him that if lie give Johnnie
Malbon a deed for that property he would not have any control over it any more, and he said it was all right, that it was
his grandson and he wanted him to have the place. It was
all right with me if he wanted to do it because I had no interest in it.
"Q. Was anything said about his children, whether they
were interested 7
'' A. I asked him about his children and he said they were
not interested in it, and I said I guessed they wet'e uot if they
let a mortgage run fifteen years for $200.00.
"Q. They left there to go to :Mr. Ackiss' pursuant to tl1e
telephone call you had made at Jim Davis' 1•equest 1
"A. Yes."
68

QMr. Ackiss has been a practicing attomey at Virginia
Beach f 01• about seventeen years, and Commonwealth's
Attorney for Princess Anne County for the Inst thirteen yedrs
(Tr., p. 138). He ptepared the deed. It was read to Davis,
who signed and acknowledged it. It was given to petitioner,
who left it with Mr. Ackiss to be recorded (Tr., pp. 139 and
140). The following testimony by l\fr. Ackiss is very important (Tr., p. 140) :

"Q. Did you explain ta Jaines Davis the effect of that paper which he was signing was to convey owuership of the
property?
"A. Yes, because I witnessed his signature and I noticed
when he came in he was feeble. I wanted to be sure that· he
understood he was giving the ded to Malbon, on account of
his advanced age.

•

•
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"Q. State whether or not you were very careful to explain
to him the effect of the paper whfoh he was signing?
'' A. Yes, I 1·eally did, because I witnessed his signature
because he could not sign, and I told him it was a deed for
the property, and be indicated he understood, either by a nod
or by saying yes, I don't remembei· which."
There had never been any suggestion from petitioner that
he wanted the grandfather to convey the property to him. He
desired nothing more than a deed of trust to secure the monies
which he had advanced at his grandfather's request. The idea
of making an absolute conveyance originated entirely with
Jim Davis and for reasons which were satisfactory to him at
the time. The grandson complied strictly with the un70 derstanding that Davis was 0 to reside on the property
as long as he lived, and in no way interfered with his
grandfather's possession or use of the property. The grand. father continued to rent out the tillable land and collect the
rent. The reasons which motivated the grandfather in making the deed were entirely sa.tisfactory to him until the middle
of 1944, at which time several other persons having offered
to buy the place, his children found out that he could not sell
it, with the result that they caused him to bring this suit (Tr.,
p. 51) •

.A.RGU~:J:ENT A.ND OITA.TION OF A.UTIJORITIES.
We respectfully submit to the court that neither an elaborate argument nor the citation of a multiplicity of authorities is required to demonstrate the propriety of reversing
this cause. Since the Chancellor failed to state the reasoning by which he reached his conclusion either from the bench
or by memorandum of opinion, it is permissive argument for
us to say that he must have felt that if the grandson, Johnny
Malbon, was returned the ~mount of money which he had expended in his grandfather's behalf, with interest thereon, and
the property returned to the grandfather, no one would be
materially injured. Vve .caIJ. imagine no other process of reasoning which would cause the result announced by the Chancellor. While some situations may justif7. a decision based
on this consideration in the name of eqmty, this is npt one
of them. The decision leaves Malbon branded as having
swindled his grandfather out of the old man's property, as
having obtained a conveyance from him by fraud, whereas
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the evidence tends to show, without substantial contradiction, that in truth and in fact Malbon acted solely in bis grandfather's interest and from the most commendable of motives.
The testimony conclusively· demonstrates It.hat the· first
s~ conception eof preparing and sig·ning a conveyance originated with the grandfather and not with :Malbon. A carnful appraisal of the testimony inevitably leads to the conclusion that Jim Davis did not want his property to pass out.:
side of the family, at least, not so long as he was living. Several outsiders were interested in buying all or a part of it.
l\fr. D. B. :Melchor offered ·him $2,500.00 for the property near
the time of the conveyance to his gi'andson (Tr., p. 25), and
Davis could easily have paid the debt on the place from a
sale of the whole or a part of the property. 'He did not wish
to do so, and it is probable that his reluctance to sell to an
outsider was occasioned by the fear that his children would
spend the money and he would be left homeless. He wanted
_the property to remain in the family (Tr., p: 98). Although.
he was not being pressed for the debt he sought o'ut the grandson, then in tbe Naval Service, but stationed at Norfolk, of
whom "he .thought a great deal" and asked him to take up
the d!3bt. Petitioner did so without any thought of recc_iving .
a conveyance of the property, and even bad a mortgage prepared to evidence· the debt. When the time came to-sign, the
grandfather said lie wanted to convey the property to the
grandson upon the understanding that he could enjoy it so
long as ·he· lived. Although Davis testified that h~ did not
then understand that he had made a conveyance, it is obvious·
from his subsequent actions that this testimony was not true;
as he thereafter referred all would be purchasers to the grandson ('Vitness Eddie Brown, T., p. 54; Witness appellee Davis, Tr., pp. 63-64). Davis was wholly satisfied until his
daugl1ter, Mai'ie Brehem, w4c;> lived with him, discovered
that he could not sen· the property. A colored woman
9*"' named. ~Susie Wills wanted to buy six acres of the property (Tr~, p. 40) and was dealin&· with the daughter for
it (Tr.,·µ. 41). This daughter; :Marie Brebem, expected to
controlthe purchase price (Tr., p. 41), but Susie Wills learned
that :Pavis could not sell and so told Marie. ,vhen the daughter askeq him about the matter Davis, who obyiously had not
desired her to know either that he had asked Johnny Malbon
to take up the debt, or that he had made a conveyance to
him, tolcl her that he.had neither· made a conveyance nor had
)\Ial~on made him a loa~ ~o take up the. debt (Tr., p. 35)1
Davis nev~r asked Mr. 4clu~s about the conveyance. It 1va~
his ·daughter, ·Mnrie Brehem, who did so (Tr., pp. 3g· arid
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141), and it was this daughter and a son who took him to M~.
Kellam and-caused this suit to be brought (Tr., p. 39). The
~estimony_ given by Jim :pavis that Dr. Deary never talked
to him· about the papers ,vhen lie \Vent" to Deary's office aceompanied by his grandson who had the deed of trust and
.note for signature, that the deed was never read to. him at
tlle office of' P~: W. Ackiss, and that he thought he ,vas signing a note when he signed the· deed, niust be considered in
the light o'f the situation ·in which he was placed with this
daughter who was living with him at the· time of the trial,
who caused the suit to be broU.glit, and brought him to court
to testify. In a factual situatio1i sucli as exists here what a·re
the applicable rules of lnw? The many decisions of this court
,cover the question·so thoroughly that reference need be made
o~ly a few of them.

to

. In Barbour v. Ba-rboztr, 155 Va. 650, a mother filed a bill
against her son for the purpose of setting aside and annulling
a deed of trust upon certain property owned by her, upon
1oe the allegation that said deed of trust and note were
0
forgeries, and if not forgeries that her name, if signed
thereto, was procured by false and fraudulent representations
in that she never understood. or intended to sign- any note or
deed of trust. In denying relief it \vas held:
'' The charge of fraud is one easily ~ade, and the b~rden
of proving it rests on the party alleging its existence. It may
be proved, not only by positive and direct evidence, but by
showin~ facts and . circumstances sufficient to support the
(!o_nclus1on of. fraud. But however shown, the proof must be
clear and convincing, and such as· to satisfy_ the conscience
of the chancellor, who should be cautious not- to lend too ready
an ear to the charge.
·
.
"It may be also said with confidence tlmt in suits for the
cancellation of a deed on the ground of. fraud, the plaintiff,
to prevail, musfprove the allegations up~n wl1ich he seeks. a
relief by evide11ce that is clear, cogent ~nd convincing.'' Citing H ay~ies v. Peterson, 125 Va. 733; Redwood v. Rogers, 105
Va.· 15g; :
. .

It is firmly established by a multiplicity of Virginia de·
cisions that one who alleges fraud must prove the allegation
by clear and convincing proof. The charge cannot be sus41,ined by doubtful and uncertain testimonj•. See McClintock
FI

:

.' .
~
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v. Royals, 173 Va. 408; Sanils. v. Bankers' Fire lusurance Co.?
168 Va. 645, 668; English v. Elks' Natiotral Honie, 161 Ya.
14!); Hancock v• .Andersoti, 160 Va. 225; 1Vltite v. Bott, 158 Va.
444, 44S.
Undel"' the f~cts prese;nted by this 1·ecord, and although
Davis ~nd Malbon w~re gr;mdfather and grandson, it cannot
be claimed th*1t their rel~tionship was so close that Malbon
must he presumed to h~ve exercised some influence over his
grandfather to induce him to ~xecute the conveyanc. The undisputed. testimony is that prjor to the execution of the conveyance Davis hacl seen the grandson but twice in a considerable period .of time, and that Malbon seldom ca;me
to +>bis home unless he was sent for, which did not often
happen. Not only is there no presumption of any influence
by reason of the relationship and contacts between the parties, ijnd not only is the record devoid of any proven facts
from which an iu.ference of undue influence can be drawn, but
under the decisions of this court a contra11' presumption is
operative. This court has laid down the doctrine that before
liability can be fastened upon one for fraud there must have
beeIJ somethin15 in the course of dealing for which he was in
part responsible, that induced another to lean upon him, and
from which it (}an be hiferred that the o!'iginnl right to contract had been sm·rendered.
In Moore v. Gregory, 146 Va. 504, and in Hancock v. .Anderson,, 160 Va. 225, it is squarely held:
·

n•

'' The presumption is that people who deal with each other,.
grown men and women, deal with each other as such, and
this presumption is not destroyed by disparity in age or by
the t~s of blood, and this is particularly tme where fraud is
charged, either actual or constructive.''
Appellee 's contention below was not that Malbon induced
the grandfnther to sign a deed of conveyance, knowing it to
be sucl1, by persuasion and the foftuence which he exercised
over the grandfather, but that Davis was fraudulently induced to sign a deed believing it to be a note or deed of trust.
On this claim nppellee is contradicted by every other ·witness having kpowledge of the facts. On such a picture this
court has also held :
." A plaintiff's testimony is not usually sufficient in itself
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to establish fraud denied by a def end ant not less ihterested."
Nugent v. Nttge1ttt 156 Vn. 753 at 760.
12°

*Here the denial was not only by the defe11dnnt but
by F. T. Deary, a Justice of the Peace and n Notary
Public, and P. W. Ackiss, a well known attorney of Princess
Anne County and Commonwealth's Attorney for that County,
but it was contradicted as well by the Notary's certificate on
the deed ( although the Notary was sick and unable to attend
court at the time of the trial) and all of these wete unimpeached.
CONCLUSION.
For the reasons stated herein and on the autho1ities cited,
it is prayed that the Supreme Court of Appeals of Virginia
will review and reverse this cause and dismiss the bill. Opportunity for oral argument in support of this petition is requested. If an appeal is allowed this petition will be adopted
as the opening brief. for appellant.
A copy of this petition has been delivered to opposing counsel on the 28th day of November, 1945, with notice that the
original, together with the transcript of the record, has been
delivered to. }Ir. Justice Eggleston at his office in the City
of Norfolk, Vit•ginia, on that date.
Respectfully submitted,
JOHNNY T. MALBON,
By W.R. ASHBURN, Counsel.
'\V. R. ASHBURN,
501 Citizens Bank Building,

Norfolk, Virginia.
13,i)

"'I, "\V. R. Ashburn, art attorney p1·acti.cing in the Supreme Court of Appeals of Virginia, do certify that I
have read the fore going petition for appeal and the transcript of record in the case of James navis against Johnny
T. Malbon, and in my opinion the said decree of the Ch-cult
Court of Princess Anne County should be reviewed and reversed by the Supreme Court of Appeals of Virginia.

W. R. ASI1ll0R}l.
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Receipt of copy of the foregoing petition for appeal and
notice that the original of same and the transcript of record
has been filed with :Mr. Justice Eggleston at Norfolk, Virginia, on Wednesday, Kovember 28th, 1945, is hereby acknowledged.
F. E. KELLAM,
Counsel for Appellee.

Received Nov. 28, 1945.

J. \V. E.
January 14, 1946. Appeal awarded by tlie Court. Bond
$300.

M. B. Vv.
RECORD
VIRGINIA:
Pleas before the Circuit Court of Princess Anne County
at the Court House thereof on the 6th clay of August, 1945.
Be it remembered that on the 6th day of October, 1944,
came James Davis and filed his bill of complaint against
Johnnie T. Malbon, in the following words and figures, towit:
BILL OF COMPLAINT.
To the Honorable

B. D. "White, Judge

of said Court.

Your complainant, James Davis, respectfully represents:
(1.) That he is a negro man advarn~ecl in years, being now
as be can best estimate his age considerably more than
seventy-five years of age, ancl like most people of his age, race
and condition of life l1e is in a great measure ignorant of
business affairs, can neither read nor write and is wanting in
knowledge of the meaning and import of many ordinary
words and especially of legal terms, and of the purport and
significance of legal instruments.
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(2) That your orator was on the 28th day of December,
1943, and prior thereto, and alleges tl~at by reason of the
facts hereinafter stated, he is Rtill, the owner•ancl in possession of the following described tract of land in Princess Anne
County, Virginia, to-wit; said description, being made as of
the 21st day of July, 1926, tl1a t is to say :
"All that certain tract, piece or parcel of land, si~ated
in Lynnhaven Magisterial District, formerly Seapage 2 ~ board :Magisterial Distri<'t, in the County of Princess Anne, State of Virginia, in Eastern Shore
~eek, or Great Neck, in said County, and containing seventeen (17) acres, more 01· less, and bounded by the public road
on the West, on the North by the lands of John R. McKenzie,
and on the East and South by the lands of Charles R. Gornto,
and being the same property conveyed to James Davis (your
orator) by Jas. H. MilJs, Jr., by deed elated the 16th day of
l\Iarch, 1891, and duly of record in t11e Clerk's Office of the
Circuit Court of Princess Anne County, Virginia, in Deed
Book 63, at page 477, the above description is th~ same as
described in the above deed, but the property at the present
time (21st June, 1926), is bounded on the North by William
Bray, on the East by "\VilJiam Bray, on the South by the
,vhitehurst Estate, on the 1,Nest by the Public Road.''
(3) That on the 21st day of ,July, 1926, your orator bor1;owed a sum of money from one J. E. Smith and to secure
the same your orator and his wife made and executed a deed
of trust on said property to J. F. Woodhouse, Trustee, which
deed is recorded in the Clerk's OffiC'e aforesaid in Deed Book
140, at page 65, and continued as a lien tl1ereon for a long
time, to-wit, until on or about December 28th, 1943, at which
time the amount clue on the debt secured by it amounted to
something between $700.00 and $800.00, and payment of the
same was then demanded hv said J. E. Smith or his Estate
at that time.
·
(4) That your orator is now a widower, but has living
descendants, to-wit: Geo. C. Davis (son); Patience :Malbon
(daughter) l\Iarie Brcham, with several gran<lchildren, and
he wished to save his said property not only as a means for
liis support in his old age, but also as a home for himself and
them, and so as to leave sometlling at bis death to be devised
to or inherited by said descendants. Said property
page 3 ~ was on December 28th, 1944, and is now of the
market value of $2,800.00 or more and your orator
anticipated no trouble in borrowing a sufficient amount to be
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secured by a deed of trust on said property to pay off and
discharge the debt of said Smith or his Estate.
(5) That the defendant lierein, Johnnie T. Malbon, is his
nephew and kuowing that he, said Malbon, was possessed
of sufficient funds for the purpose, your orator applied to him
for the loan of enough to discharge Etaid indebtedness to J. E.
Smith or his Estate, said loan to be repaid to said Malbon
with interest \vithin a reasonable-time, and to be secured by a
deed of trust on said propo1·ty and the said Malbon agreed
to make him such loan.
(6) That said :Malbon did mnke him such loan and an instrument Wf\.B }lrepared which your orator thought was a de~d
of trust on .said property and which was. intended, whatever
its form, tq: be a mere security or mortage on said property
from the loan so made by Johnnie T. Malbon and under that
belief and because of his ignorance in said matters, the infirmities, physical and mental, produced by his age, his inability to understand the signifioance of the instrument and
the meaning of the words in wbich it was expressed, and his
inability to read and write, your orator signed the same by
making his mark. A copy of said instrument or deed is filed
herewith as Exhibit "A" and prayed to be read as a part of
this bill.
(7) That your orator from the time of signing said instru-ment remained in the possession of said property, enjoying
the profits and produce thereof until the present time, and
at the present so continues, and no demand has ever beeu
made on your orator by said Johnnie T. Malbon or any other
person for possession of said property or f'o1· rent
page 4 ~ or for any part of the profits or produce thereof.
(8) That 1•esting secure in his belief and under-standing that said instrum<,nt was only a mortgage or security to Johnnie T. Malbon fo1· the money loaned by him to
your orator, he never had any idea that it was other than
such an instrument or mortgage until the latter part of .Tune
or the first part of July, 1944, at which time lie was negotiating
a sale of a small portion of said property at an advantageous
price when the prospective purchaser informed l1im that hep
said pur~haser, had been told that you~ orator no longer
owned said p1·operty and had sold the same to said Malbon.
Upon receiving said information your orator employed his
counsel in this suit to investigate the matter which be diq, and
found that the instrument nforcsaid signed by your orator
was on its face a straight out deed or bargain and sale, where-
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by yQur Qr~tor purpo:uted tQ convey all of said property to
said Johnnie T. Malbon in fr.e simple.
.
(9) That said deed to snid J olnmi~ 'l'. l\folbQn was and is
recorded iu the Clerk's Office of Princess Anne County in
Deed Book f220, at pflge 365.1 and immediately on discovery of
the sam!l yQUJ" orator's attorner called upon said .Johnnie T.
Malbon and demanded of him that he evidence in some wny
the real nature of said deed as being a mpre mortg&g!3 or ~ecurity for said money loaned your orator; hut this said defendant refus~d so to do, ancl clainwd tbii.t 11ncl~r snid instrument he was the true and real owner of said property in foe
simple.
(10) Tlu:i.t yPUl' ort1tor hncl great ~onfidepce in l1is n~phew,
said Johnnie '11. Afalbon, w}lo was mtlch more expage 5 ~ perienced in matter pf b.u.siness anq. of a greater degr~e of menbllity ttnd m1clershmcling in every W/lY
than your orator, and he relied upon him in every way and
liad no idAa thut saiil neph~w woul,:l enclei:i.vor tQ obtain from
llim fo1· less thlln $800.QO pJ1Qperty wall lmown to be worth in
excesa of $2,800.00 and yQQr on1tor qlJ~ges that tp suffer and
permit s~id .T o1mni~ '.I!. ~Jalbpn. tp now ~Jaim under said instrulllent th~ wh.Q1e of said prflp~rty instead pf a mere lien
thereon would be tA sanctiQn a. grpss fraud pn your oratoJ',
(11) That your orator ,vill file and record in the Clerk's
Office of this Comit a lis vendf31zs on said prflperty sP as to
preserve yQQ.JI prator's rights therein to aw~it and abide tµr
re~ult of 'tpis suit,

lN CONSIPEl:?ATlON lVH.EijEOF, YflUr orator prays
th~t Johnnie '!'!. Ualbon may be Jllade a party defendant to
this J>ill ;md reqqired to nnsw~r the snme, answer under ontb
b~ing hereby exprpssly waive,:!; that the said deed to Johnnie
'r, lJalbonher~fm11Jov~ m~mtjQnfd. dat~d.the 28th day of Dec~IJJber, 19i3, imcl retorded in. Dv~d Book 220, at page 365.,
in. the Cl~Jik 's Offica Qf the Oircnit O~mrt of Prince;:;s Anne
CAuijty, Vfrginiq, may h~ dmd~rncl to l>e a mere mortgage or
at le;u~t a iperr, se,:!urity Qll the prQJ.Wrty described thai'ein for
tpe IllOJl.CY pai,:l af iidvan!'!ed by snid }folhon for your orator
wit4 interest therOAH from the 28th day of December, 1943;
tµ~t the e~~ct EJllP pr~ci&P nmoqpt SP pi.id or advanced by
said Johnnie T. l\Ialbon may be nscertamed and determined;
that your orator may be al1owed to redeem said property bv
th~ pflymeµt of snicl amount with ii}hm~st a~ afoiiesaid and
tb~t it may b~ decree~ thijt upo~1 suth pnyin~pt by your orator
sajd deed to sqi~ .JoJmJtl~ T. Malbp1l may b.~ cancelled and nn~µllecl; and tllat sij~h further a:qcl g~ni:?ral relief may be
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granted to your orator as to equity may seem meet
and the nature of his ('ase may require.
And he will. ever prny;
·
JAMES DAVIS,
By Counsel.

F. E. KELLAM, p. q.
The clcecl referred to in t110 ~hove Bill of Complaint is as
follows:
THIS DEED, Made this ·28th day of December, 1943, by
and between JAMES DAVIS (widower), of the County of
Princess Anne, Virginia, party of the first part, and
JOHNNIE L. MALBON, pnrty of the second part.
WITNESSETH: That for and in consideration of the
· sum of Ten ($10.00) Dollars, cash in hand paid, receipt of
which is hereby acknowledged, 1mcl other good and valuable
consideration, the said party of the first part cloth grant and
convey, with general warranty, unto the said party of the
second part, the following property, to-wit:
All that certain tract, piece or parcel of Janel, situated in
Lynnhaven Magisterial District, formerly Seaboard Magisterial District, in the County of Princess Anne, Virginia, in
Eastern Shore Neck, or Great Neck, in said County, and
containing Seventeen (17) acres, more or less, and bounded
by the public road on ,the )Vest, on the North by the land of
John R. McKenzie, and on the East and South by the lands
of Charles R. Gornto, and being the same property conveyed
to the said ,Tames Davis by James H. Mills, ,Jr., by deed dated
the 16th da~· pf March, 1891, and duly of record in
page 7 } the Clerk's Office of the Circuit Com·t of Princess
County, Virginia, in Deed Book 63, at page 477, the
above description is the same as described in the above deed,
but the property at the present time is bounded on the North
by William Bray, on the East by William Bray, and on the
South by the "\Yl1itehurst estate, and on the ,vest by tl.ie public road.
And the said grantor covenants that l1e is seized in fee
simple of the said land, that he has the right to convey tlie
said land to the grantee, that the grantee shall have quiet
and peaceful possession of the said land, free from all en-
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,cumbrances, that he will execute such further assurances ·of
:the said land a.s may be requisite, and that he has done no
.act to encumber the same.
'WITNESS the following signature and seal.
his
J".A.MES X DAVIS (Seal)
mark

Witness!

P. W. ACKISS.
$1.10 U.S. Int. Rev. Stamps Affixed.
State of Virginia
County of Princess Anne, to-wit:

I, DorotlJy Belton, a Notary Public in and for the County
:and State aforesaid., do certify that .James Davis (widower)
whose name is signed to the foeroging writing, bearing date
-on the 28t11 day of December, 1943, has acknowledged the
.same bef-0re me in mv Conntv aforesaid.
Given under my haiid this 2t8h day of December, 1943.
DOROTHY BELTON
My Commission Expires-December 2, 1946.
page 8 } Virginia:

·

In the Clerk's Office of the Circuit Court of Princess Anne
County on the 29th day of December, 1943, at 10 :28 A. M.,
this deed was received and upon the certificate of acknowledgment thereto annexed, admitted to record.
Teste:

"WILLIA~[ F. HUDGINS, Clerk
By R.H. WEST,
Deputy Clerk
And now at this date, to-wit: On the 4th day of December,
1944, the following decree was entered:

16
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This day came the defenilant, by counsel, and on motfon
leave is granted him tQ :fil~ hereiu his aI1,swe1:, a:µd the same is
accordingly filed.
The answer rafen·ed to above ii;; in the following words and
figures:
..•.,

AlfSWERi.-O;tr' PEFENDANT JOHNNIE T. MALBON..

.

The answer of ,Johnnie T. :Malbon to a bill of complaint filed
against· him in· the Circuit Court of Princess Am1e County,
Virginia, by James Davis, Complaint.
This respondent reserving to himself the be:qeflt of all just
exceptions to the said bill of complaint, for answer thereto,
or to so much thereof tlS lie is advi!,;~d tlult it is ml:ltal'ial he
should answer, answers and says:

1. That he neither aclqiits nor dr.Jl.ies the all~gations contained in Paragraph 1 of said bill of complaint, but calls for
strict prp9f tµefftQf.
2. ¥ ~µr r~sp~ndi:mt admits tbe complainant was the owner
9f i,aid p11oper,ty ~s~ribr.d in FaragrapJ1 2 of said
Il~g~ ~ ~ !Jill Qf ~oµip'laipt on December 28th, 1948, nnd prior
thereto, 1:rnt ~xprei.,sly dm1ies that be is still the
own~r P.f ~~iq pr<m!?riY d~sptjlj~p iµ aaid paragraph.
3. Your respondent neither admits nor denies the allegatip~$ co~t~il}e~ in fArf!.graph 3 of said bill: but believes the
same to be true.
4. Your re&pppp~pt ~ilmit!:l tluit tll~ AQmplnimuit is a
widower and has the living descendnrits mentioned in Paragraph 4 of said bill, bnt expressly denies tbat the prop~rty
on December 28th, 1943, was of the market value of of
$~.spa.op, Of th~t tJrn said CQW.Phifmn1t ~ould bornow the said
~HIil to P.e ~~cqreil b,y a ~eil ~f trnF!t on the said property.
ij. ¥ ~ur re~ppnd~~t f3XPf~$sly denj~$ the allegations contained in Parag11npl1 5 pf s~id b.iU of ccunplaint, but on pontrary, the said complainant wanted your respondent to havE
the said property and told your respopµ,:nlt that if he would
pay off the said loan and the delinquent taxes thereon, tl1e
sq,ii:'J c91npl~inin1t 'VCl~Jd ~PijV~Y lJ. fee simple title to your respondent. The said ~omplaimu1t ancl your respondent approac~Qq lir,, B~~J W. Ackiss, an Attorney at Law, on the
subject and the said complainant explained to the said Paul
'\V: .A.plµ~s tluJt hq qesir~d to cppvey fha property in question
to your respondent, ~n!l t4e s~id P&ul "\V. .A'.ckis·s prepared a
deed carrying out the intention of the complainant on t.he
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28th day of December, 1943, which said deed is recorded in
the Clerk's Office of the Circuit Court of Princess Anne
County~ Virginia, in Deecl Rook 220, at page 365, and saicl
loan and said taxes were paid by your respondent.
6. Your respondent expressly denies the allegations in
Paragraph 6 of said bill and calls for stl'ict proof thereof.
7. Your respondent admits the allegations conpage 10 ~ tained in Paragraph 7 of said bill because it was
the understanding at the time the said deed was
made that tho said complainant would continue in possession
of the said property.
8. Your respondent expressly denies the allegations contained in Paragraph 8 of said bill and calls for strict proof
thereof.
9. Your respondent neither admits nor denies the allegations in Paragraph 9 of said bill, but calls for strict proof
thereof.
10. Your respondent expressly denies the allegations contained in Paragraph lO of said bill of complaint and calls for
strict proof thereof.
11. Your respondent neither denies nor admits the allega ·
tions contained in Paragraph 11.
And now, having fully answered the complainant's bill,
this respondent prays to be l1ence rlismissed with his reasonable costs by him in this behalf expended.

JOHNNIE T. MALBON,
Respondent
W. R. ASHBURN and
H. LAWRENCE BULLOCK, p. d.

State of Vh·ginia,
City of Norfolk, to-wit:
Johnnie T. Malbon, t.bc respondent named in the foregoing
answer being duly sworn, says that the facts and 'allegations
therein contained are true, except so far as they arc therein
stated to be on information, and that so far as they are
tbe1·ein stated to be upon infoi·mation he believes them to be
true.
JOHNNIE T. MALBON,
Respondent

(

-
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Taken, sworn to and subscribed before me, M.
T. Cannon., a Notary Public of and for the City
and State aforesaid, in my City aforesaid, this 24
day of November, 1944.
~fy commission ex1Jires Oct. 3, 1948.
page 11

~

M. T. CANNON,
Notary Public
Aud now at this date, to-wit: On the 6th day of August,
1945, the following decree was entered:

This cause came on this day to be heard upon the bill, answer, general replication, and evidence heard ore tenus, and
was argued by counsel.
ON CONSIDERATION ,vHEREOF, the Court doth ADJUDGE~ ORDER and DECREE: that the written instrument
in the form of a deed of bargain and sale mentioned in the
bill and introduced in evidence, dated the 28th day of December, 1943, purporting to be a deed from the plaintiff to
the defendant, was obtained by fraud of the defendant, and
in equity is a mortgage and not an absolute deed, and that
it is subject to the equity of redemption; and that upon the
payment or tender by the plaintiff to the defendant within
thirty (30) days of $732.11, with interest thereon from December 28th, 1943, said supposed deed of that date shall stand
cancelled and satisfied, and the Clerk of this Court shall mark
a reference to this decre on the margin of the deed book in
liis office where that deed is recorded, to-wit, Deed Book 220,
page 365, and the defendant shall deliver to plaintiff a receipt for such payment, acknowledged before a Notary Public.
It is further Ordered that tl10 defendant pay the costs of
this cause, and that this cause be removed from the docket.
But the defendant expressing an intention to appeal from
~his decree., the execution hereof shall be suspage 12 ~ pended for sixty days from this date upon the giving of n proper suspending bond with surety, in
the penalty of $350.00; and the thirty days allowed tl1e plaintiff in which to pay or tender said $732.11 and interest slmll
be extended for as many additional days as are consumed
by defendant by bis suspending this decree ancl appealing.

.j
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page 13 } Virginia :

In the Circuit Court of Princess Anne County.
James Davis, (Colored),

v.
Johnnie T . .Malbon, (Colored).
RECORD.
Stenograpllic report of all the testimony, together with all
the motions, objections~ and exceptions of the respective parties, and all other incidents of tlie trial of James Davis,
{Colored) v. Johnnie T. Malbon, (Colored), tried on April 12,
1~4~, in the Circuit Court of Princess Anne County, Virg1ma.

Present: Mr. Floyd E. Kellam, Attorney for the complainant.
Mr. Willard A. Ashburn, A.ttorney for the defendant.

J. M. Knight,
Shorthand Reporter,
Norfolk~ Virginia.
page 14 }

Mr. Kellam: I introduce in evidence the following deeds:

Deed from James H. Mills, Jr., to James Davis, dated the
16th day of March, 1891, recorded in Deed Book 63, page
477.
The original deed of trust from ,Tames Davis and Lucy
Davis, his wife, to J. F. Woodhouse, tmstee, dated the 21st
day of July, 1926, ;mcl du]y recorded in Deed Book 140, page
65.
Deed purported to have been made by James Davis,
widower, to Johnnie L. Mnlbon, elated December 28, 1943,
a~d recorded in Deed Book 220, page 365.
(The papers in question were received in evidence and
marked "Exhibit 1 '', Exhibit 2," and "Exhibit 3".)

•
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MARIE BREHEM, (Colored),
called ·RB a witness on behalf of the complainant, having been
first duly sworn, testified as follows:
'

.

By 1\fr. Kellam:
Q. Your name is Marie Brehemt
A. Yes, sir.
Q. How old are you f
A. 40.
page 15 ~ Q. Where do you live 1
.
. A. London Bridge, Great N eek.
Q. Who is your father!
A. James Davis.
Q. The complainant in this case today Y
A. Yes.
Q. He is the man bringing the suit, is he t
A. Yes, sir.
Q. Is he here in court r
A. Yes, he is here.
Q. Hod old is yonr fatl1er t
A. 82.
Q. 821
A. Yes, sir.
Q. Where does he live Y
A. He lives at Great Neck.
Q. ·Do you live with him 1
A. I lives v.rith him.
Q. How long have you lived with himf
A. All of mv life.
Q. Is his wife livingf
A. No. 1\fy mother has been dead eight years.
Q. Yonr mother has been dead ,eight years'/
A. And I have been looking alter him ever since. H@ is sick,
feeble, and can't do anything for himself. We
page 16 ~ just have to put him to be,,d.
Q. Y.ou are married, are yon f
A. Yes, sir.
Q. Does your husband also live there in the house with
yon~
A... Yos, sir.
The Court: How long 1ms she been living there f
Mr.. Kellam : All -of }.er life, she Mid.
The Court: I beg your pardon.
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i.lfa,-ie Brehe1tt (Colored).

By :Mr. Kellnm:
.
Q. "\Vho looks after your father l
A. I look after my father.
Q. You look after your fnthcl' t
A. Yes, sir.
Q. Has he been able to clo any work for the Inst eight or
ten years?
A. No,
Q. Vi!hat has been his condition 1
A. His mind, nnd legs and feet, and he just can't do anything.
Q. What is the matter with his legs and feeU
A. I guess it is rheumatism.
Q. Can he get around by himself for any distance?
A. No. "\Ve have to help him. He goes out in the yard and
falls down and we have to go out and look for him,
page 17 ~ and he goes down, and we hnve to go to tho lavatory to look for him.
Q. You say his mental condition also. ,vhat is the matter
with him mentallv t
A. His mind. ·
Mr. Ashburn: There is no alJcgation that this instrument
was involved because of his mental condition.
Mr. Kellem: "\Ve have alleged nll the way through tl1at
he is 82 years old and tlmt he conveyed hjs property from
his daughter :md family which of itself indicates it, and also
the allegation of fraud..
The Court: It is just an nllegnt.ion of frnud, if I understand the bill correctly. There is nothing snid about his
mental condition.
1\Ir. Ashburn c Nothing at all, ,ve object to going into
testimony with respect to his mental condition.
Mr. Kellam: \Ve bave a tmm 82 rears old liere and we
have a right to show his condition of mind.
The Com·t: I know two ladies who are 84 and 88 and their
mental condition is excellent.
Mr. Ash bum: The genesis of this allegation is that the
complainant, J mnes Davi~ was induced to sign a deed of
bargain and sale believing it to bo a deed of trust.
The Cou1't: It mav be he alle~es it to show
page 18 ~ fraud~ that he took ndvnntage of his condition, I
overrule the objection.
·
Mr. Ashburn: Exception.
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The Court: A uswer the question. Has his mental condition been ba'd?
A. It has been bacl four or fiyc year~.
By the Court:
Q. In what way is his mind affected?
A. Well, he will tell you one thing today, and tomorrow he
don't know anything about it.
Q. What is that?
A. He will tell you one thing today, and tomorrow he don't
know anything about it.
The Court: Most any of us might do that. I do, I know.
By l\Ir. Kellam:
Q. Is lie a man that is easily persuaded?
him along?
A. Yes, he is easy to persuade.

Cun you lead

Mr. Ashburn: Objected to.
The Court: I think it is ]ending.
By Mr. Kellam:
Q. ·with reference to people he thinks something of, what
about him?.
A. If he thinks something of them they can lead
page 19 ~ him to do most anything, and he always thought a
great deal of John, he always did.
.
Q. ·with reference to his property, has he since December
of 1943 made any statement to you as to how he wanted his
property to go, and what he was going to do with his property?
A. Yes, sir, to I and the children.
l\Ir. Ashburn: I object to that on the ground that "it is' immaterial to the issues. The fact that he had made statements
to either party with respect to what he desired to do with
his property would not affect the validity or invalidity of
this transfer. I contend that the plaintiff has to first make
out a prima facie case to strengthen his statement about it.
That would be nothing except something tending to confirm
that he knew about what the transaction was.
l\fr. Kellam: The contention of the plaintiff is that this
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J.llarfo B,·chem (Colored).

man never knew he made the deed. Since that time he has
talked to his children as to how he wanted his preperty to
g·o, and it goes to the condition of his health, physical and
mental. The Court has recently said that it is proper evidence and should be all~wed to go in. If there is any question about it, I would like to call your Honor's attention to
the cases.
Mr. Ashburn: Here is an instrument drawn bv
page 20 ~ Mr. P. vV. Ackiss, who witne~sed the signature, and
. it was acknowledged before him. He is the Commonwealth's Attorney of this County, and I don't think he
would be drawing any deed of bargain and sale and permit
a man to sign it under the pretext that it was a mortgage.
l\ir. Kellam: There is no question but that he drew the
deed, and, of course, we don't contend that Mr. Ackiss did
anything improper. Here is a man who is 82 years old with
Johnnie Malbon who was maneuve1-ing this thing. The man
.could not get around by himself. The man would not know
a deed of bargain and sale from a deed of trust. He was
under the influence of Malbon, in whom he had implicit confidence. I am not questioning what l\Ir. Ackiss did.
This is the case of Cook v. Hayden., recently decided by our
Court of Appeals. It was a suit to set aside a deed which
lmd been prepared by a lawyer, in which case he testified
that the man was absolutely competent in every way to make
a deed, the notary testified to the same effect, and a great
many other people testified.
"In suit by grantor for cancelation of deed, testimony that
grantor had made statements to witnesses that be intended
to convey property involved to his niece and mother was· ad.
missible."

The question I am asking this witness is, did this man,
since the date of fthis dead, tell various people
page 21 ~ he wanted his property· to go to his children, and
here is a daughter who had lived in the home with
liim her entire life. She has been there with him, has helped
to support and take-care of him. The Court has said th~t evidence is admissible.
Mr. Ashburn: It only. goes in as corroboration of what
the plaintiff himself says after he testifies. You can't introduce testimony in a suit seeking to set aside a conveyance
as to what the party bas stated to someone else with refer-
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Joh111, B. Dey.
ence to how he proposes to dispose of his property until you
have made out a prima facie case that he was defrauded.
Mr. Kellam: It can be shown even aftet the man is dead.
I have other t1ases that hold the same as this ease.
The Court: I still think you should make out some kind of.
prima. facie case b~fore introducing this testimony.
Mr. Kellam: Fraud is something that is difficult to prove.
Cases hold that the trnnsaction itself is sufficient. You can't
generally show it any other way.
The Court: It may be true, but you will have to show something before thllt .to lay the foundation. I sustain the objection for the time being.
Mr. Kellam;:t We except. Come down, ofm·ie •

..

page 22 }

'

(The witness was excused.)

JOHN B. DEYt
called as a witness on behalf of the plaintiff\ having been first
duly sworn, testified as follows:
By :Mr. Kellam:
Q. You are Mr. John B. Dey. Where do you live, Mr. DeyT
A. Grcnt Neck.
Q. What is your business!
A. Truck farmer.
Q. AI'e yon also chairman of the Equali~ntion Bonrd in the
County?
A. Yes, sir.
Q. Mr. Dey, are you familiar with the property which
James Davis owns in Great Neck, Princess Anne County?
A. Yes.
Q. He was the owner of 17 acres. You are familini· with
that property. Are you also familiar with the values_ of land
in that area 1
A, I think so.
Q. \Vill you please state what, in your opinion 1 is a fair
market value of that propertyt or was a fair market value, in
Detmmber of 1943 ~
A. I think the value of tho land was $125.
page 2-3

~

By the Court :
Q. How much f

A. $125.
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B. D. Melchor, Sr.
By Mr. Kellam:
Q. State what1 in your opinion, the value of the buildings
is on that property1
A. I would say probably $500.
By the Court:
Q...Where is that located 1
A. It is just below tbe schoolhouse. You are familiar with
the schoolhouse. It is right directly in front of Mr. Jim
Smith's property. What I am basing the $125 on is that when
I bought the Woodhouse tract of land, that is what I paid for
it, $125 an· acre.
By Mr. Kellam:
Q. Is a small tract of land that most people could buy worth
more than a large acreage 1
A. Small home sitos are worth more money.
l\Ir. Kellam: That is all.
Mr. Ashburn: No questions.
page 24 }

B. D. MELCHOR, SR.,
called as a witness on behalf of the complainant,
J1aving been first duly sworn~ testified as follows:
.
By Mr. Kellam:·
Q. You are l\ir. B. D. Melchor, Sr.?
A. Yes.
.
Q. Do you own property in the London Bridge area, Great
Neck?
.A. Yes.
Q. Are you familiar with values of property in that section¥
.A. I think so.
Q. Are you familiar with the property which James Davis
owned in December, 19431
.A. Yes.
.
Q. Will you state what would be a fair value for. that property j
A. TJie way it is seUing arou.nd nearby, it is a great deal
higher now than sometime ago. I offered $2,500 for it and
was trying to buy it about this time. I consider it is worth
$2,500 to $3,000.
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B. D. Melchor, Sr.
By the Court:
Q. The tract is opposite your property, isn't it?
A. Almost, yes.
page 25

~

CROSS EXAMINATION.

By ?lfr. Ashburn:
Q. Do I understand you offered $2,500 for iU
A. Yes.
Q. ,vhen was that, sir?
A. 1943.
Q. What time in 1943 !
A. I made the offer two or three different times. I don't
know just the dates, but year before last.
Q. To whom did you make the offer 'l
A. Uncle Jimmie Davis.
Q. You dealt with James Davis himself!
A. Yes.
Q. And you say that was year before last?
A. Yes, 1943.
Q. You say it was 19431
A. Oh, yes.
Q. He didn't want to sell it?
A. He talked like he might sell it, but nothing came of it,
nothing definite. He did tell me that another party wanted
six acres of it and had offered him a very fancy price for it,
and I told him to take it.
Q. Did he tell you how much that offer was?
A. $250 an acre, he told me.
page 26

~

By the Court:
·
Q. He, himself, told you that 1

A. Yes.
By :Mr. Ashburn:
Q. He seemed perfectly capable of understanding that you
wanted to buy the property?
A. I think so.
Q. He understood a business transaction and business details at that time'l He understood what you would pay for
it?
A. Yes, I am satisfied of that.
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B. D. Melchor, Sr.
Q. You didn't rega1·d him as a person not having sufficient
mental capacity to sell if he had wanted to sell?
A. It is a little hard question to answer. I considered he
had some children he probably had to consult about it. I
didn't push it. It was not up to me. I made the offer and
would still pay that.
Q. Have you since that time again offcred to buy the prop€rty?
·
A. No, not recently.
Q. Not since 1943!
A. No. When I heard of this other transaction I dropped
out.

page 27}

RE-DIRECT EXAMINATION.

By Mr. Kellam:
Q. You know Jim Davis, do you?
A. Yes.
Q. What is his physical condition 1
l1.. Well, he is very feeble.
Q. You haven't been thrown with him, of course, very much,
have you?
A. No.
By the Court:
Q. How many times have you talked with him, Mr. Melchor?
A. I have talked with him, but not recently, but in 1943
.and 1942 I expect a half dozen times, probably more. He
didn't get out.
Q. Does he talk intelligently?
A. Well, yes, for a man of his age.
Q. Don't talk about his age so much.
A. He is feeble, you know. You have to kind of pull him
out_ to ~et what you want.
Q. Did he carry on a con:versation intelligently?
A. I think so.
The Court: He impressed you that way. All right.
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J. R. BROCK,

.

.

called as a witness on behalf of th~ complainant,
having been first duly sworn, testified as follows:

By Mr. Kellam:
Q. You are Mt'. J. R. Brockf
A. Yes .
.Q~ Where do you live, :Mr. BrockY
A. Great Neck~
Q. How long have you lived there, all of yout life 1
A. All of my life.
· .
Q. Mr.. Broak~ do you know Jim Davis, the plaintiff in this
suit?
..:,
A. Yes; sir.
Q. How long have you known him t
A. Practically all of my life.
.
Q. Do you know the property that he owned in 1943 f
A. Yes, sir.
Q. Ho,v long l1ave you known that?
. ·
.
A. I have known that practically all ot my life, evet· since
I was big enough to reme~ber.
Q. Are you fatniliar with values in a genetal way, in that
area?
A. In a general way, yes.
Q. What would you say bis tract of land of 17 acres is
worth?
page 29 ~ · A. I would say roughly $12~ or '$130 an acre.
Q. What are the buildings worth?
A. Four ot live httntlred dollars.
Q. Do you know the t!ondition, physical condition, of Jim
Davis?
A. Well, it appears to be vety feeble. .
Q. Do you mean by that his men~l antl physical condititm 1
:Mr. Ashburn: Don't lead him.

A. I am not much of ~ judge of m~tal condition.

By the Court:
Q. When did yon talk with hill\ lltst, do you tecitll f
A. Last summer sometime; I don't know exactly.
Q. How did he talk then; did he carry on an intelligent conversation with you?
A. Fair, yes.
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Q. ,vhen you say "fair", what do you mean by thaU Did
he· kfiow wlmt he -was Utlking 8bot1t 1
..A, He seE!ttWd to, yes; sit.
Q. What were jton talking about 1
A. He was talking about this case.
Q. This case here Y
A.

Yes, sir.

Q. How soon before that had you seen him 7
A. I had not seen hint fot som~time.page 30

~

l\Ir. Kellam: That is all.
Mr. Ashburn: No questions.
MARIE BREHEM (Colored),_

.

recaHe'd on b~ball af tbe cemplaintmt; testified as follows :
By l\fr. Kellam:
Q; l\farie, it is pttrported that your fa:ther, James Davis,
conveyed to Johnnie L. Malbon on December 28, 1943, this littl~ f a:tm of 17 acres -which you atid he ate now living upon.
Did you know anything about that in December of 19431
A. I certainly ditln 't, When· I fouiid it out it was in Jnile.
Q. June of the next yeat 1
A. J nne df th~ :ttext year. ·
Q. 19441
A. 1944.

lly the Caui't:

Q. HO'W' did yott &d it cmt 1
A. Susie Wills had bargained to buy six a~el! a:Nd slt~ came
up there and saw my father, and she didn't come _back, and
in about a month she saw me on the road and she said; "Matie,
why I haven't been back to see yOOi' fiithe't"; she
page 31 ~ said, that sdtneu1UJ f'1ld bet my fathe't l!(ttild· not
sell his land, and that she didn't c·ome baclf.
By l\Ir. Kellam:
Q. You say the first you knew about it was when Susie
Wills told you about it in May, 19441
A. Yes.
Mr. Ashburn: Slie said June, 1944.
Mr. Kellam: June, 1944.
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By Mr. Kellam: .
Q. Do you remember when it was that Susie ·wms had
been to see James Davis about buying this piece of land?
A. Sometime during the winter months.
Q. Of 1944?

A. Yes.
Q. Do you know what your father charged for the property?
A. I understood him to say $300 an acre.
Q. You say Susie ,vms didn''t come back any more, and you
saw her in June, 19441
A. I certainly did.
Q. And she told you the reason why she hadn't been back 7
A. Yes.
Q. Is that the first time you knew your father had conveyed
the property f
A. That is the first time.
page 32 } Q. Had your father ever mentioned it to you in
any way?
A. No, he had not because I came home and asked him about

a

.

Q. Had your father during 1944 made any statement to you
as to how he wanted his property to go 1

A. Yes, sir. He said he wanted his property left to bis
children.
Mr. Asl1burn: I object to that.
The Court: He can put it in for the purpose of the record .
. The Witness: He said that after his death he wanted mo
to have the house.
By Mr. Kellam:
Q. Where you live?
A. Yes, because I had taken care of him.
Q. How many children are there?
A. Four.
By the Court:
Q. Are all over 211
A. Yes, sir~
Q. Where do the others live?
A. AU live in Great Neck.
Q. In the same house?
A. No.

,
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page 33}

Q. In the .same neighborhood?
A. Yes.

By Mr. Kellam:
Q. Name the other children of James Davis?
A. The one that is dead, she has two children. Her daughter is here. Patience Barber and Lucile Minor.
Q. Patience Barber and Lucile Minor?
A. Yes•
.By the Court:
Q. There are three children 1
A. Two children and a dead daughter.
Q. How many children are there 7
A. Three of us living.
.By Mr. Kellam:
Q. Name those.
A. George, Marie and Patien.cc.
Q. George Davis 7
A. Yes.
Q. Yourself, Marie 7
A. And Patience.
Q. Have the children been friendly with your father?
A. Yes, sir.
Q. Have they frequently visited them7
A. Yes.
Mr. Ashburn: All of these questions are leading.
Mr. Kellam: Where is there anything leading in
page 34 } thaU
The Court: Did you say "whether or not"?
Mr. Kellam: No, sir, but I will try to.
By Mr. Kellam:
.
Q. After you heard from Susie Wills that she could not buy
the property, did you go back to your father and talk to him
about the matter?
A. I certainly did, because it surprised me because I could
not believe it.
Q. What did your father say?
.l\:Ir. Ashburn: I object to that.
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A. He said he didn 1t do it. He told me he didn't do it.

l\fr. Ashburn: It would be a violation of the hearsay rule
and comes in as a self-serving declaration on the part of the
complainant, a:nd is wholly in.admissiblo•
. The Court: I suppose be wants to get it in the rec,ord. I
will let him go ahead.
Mr. Ashburn: Yan snstain the o'lrjectio-n, bttt lat him put
it in to show what he wants to prove¥
The Court: It may be relevant. I will pass on it later.
By Mr. Kellam:
Q. You talked to yotlt f sther about it Y
A. Yes.
Q. Did he appear to be· ~urprisedY
page 35 ~ A. Yes, sir, he certainly did.
Mr. Ashburn: Objected to.
The Court : It is purely }f:ading.
By Mr. Kellam:
Q. State what he said.
A. He said he didn't sell John any prapetty attd didn't
kno\V anything nbtmt it, what he told rtre,
Q. Did he make any statement as to whether c:,r
he had
taken up the loan for him t
A. No, because he didn't know anything about it, about
him having taken up a loan or nothing. lie didn't know anything about that.
Q. After yon lfelated that conversation to ydtlr father, what
was done?
A. He got my daughter tu write a letter'. I was there, and
he got her to write his letters, He wrote for J '1hn t~ come
down, that he wanted to see him.
Q. ,John Malbon, the defendant?
A. Yes,
Q. Ymt say he got y<ITtt' dangMev to write the lotter~ Jg that
the little girl sitting over here?
A, Yes1 sir,
Q. Was the letter mailed to Johnnie Malbon J
A. Yes, I mailed it.
·
Q. Did he come down pursuant to that letter7
page 36 ~ A. About two w~eks after he- came· out n1~re.
Q. Were yon at home when he came there j

nm
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A. I was not there, but I came up before he left.
Q. "\\There did you find Johnnie Malbon and your fatherl
A. They were outdoors talking in the dark. I didn't see
them but I heard them mumbling out there.
By the Court:
Q. "\\That was the conversation?
A. Talking about tI1is. My father wanted to know about
this land and what had he done.
Q. ·who was he talking to 1
A. ,John.
Q. "\Vhat did l\falbon say?
A. I could not say what he was saying. It was in the dark.
I came and went in the house.
By Mr. Kellam:
Q. Who was with you when you came 1
A. My little girl.
Q. This little girl 7
A. Yes, sir.
Q. Did you ever talk to Johnnie :Malbon about the matter?
A. No, I didn't exactly talk to him-I talked a little to him
about it.
Q. What did he say1
A. He said that Papa knew, and I told him he
page 37 ~ ought to pay him or something. I don't know
hardly what he said. Papa told him that day he
was there he would pay the money to him. He said he didn't
want any money, that he was going to fight the case. That is
what he said.
Q. Was that in your house7
. .
A. That was in my house, that he was going to fight the
case.
Q. Who has been supporting.A. I have.
Q. -yom· father Y
A. I have.
Mr. Ashburn: Objected to as immaterial, if your Honor
please.
:Mr. Kellam: I think it is very material to show that this
man, 82 ycal"s old, was supported by someone else.
The Court: Go ahead.
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By Mr. Kellam:
Q.. You say you have been supporting him?
A. I have.
By the Court:'
Q. Have the others been doing anything?
A. I does it. I supports my father.
Q. Do the other children give llim anything?
A. They may come in sometimes and give him a
.
page 38 ~ dollar, but I looks after him.
By Mr. Kellam:
Q. Who has been renting this property for the years 1943,
1944 and 1945? ,vho has rented it?
A. Leon Hanes.
By the Court:
Q. Who does he rent it from 7
A. My father.
Q. What does he pay for iU
A. $75. .
By Mr. Kellam:
Q. Sometime after your father and you children heard
about this, who did you go to see?
A. :Mr. Paul Ackiss.
Q. You went to see Mr. Paul Ackiss about his matter?
A. Yes, sir, I talked with Mr. Ackiss.
Q. When did you go to see him about it?
A, I don't know exactly when I went to see him, but I
talked with him.
Q. Was it after you had talked to Susie Wills?
A. No-yes, I had talked to Susie.
Q. What did you go to see Mr. Ackiss about?
A. I wanted to know about the deed, how was it, and did
Papa come down there and did John bring him down there.
Q. Did you sec Mr. Ackiss?
page 39 ~ A. I talked with him.
Q. Tell his Honor, as near as you can, your
couversation with him and his conversation with you.
:Mr. Ashburn: I object to any conversation between two
parties, neithet of whom is a party to this case.
The Court: I overrule the objection.
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'Mr. Ashburn: Exception.

By Mr. Kellam:
Q. What was the conversation t
A. I asked him who did-I asked him who brought my
father down there and what did my father do or say, and he
said he could not remember, and he would call 1\fr. Deary.
Q. While you were there did he call him f
A. Yes.
Q. After he talked to Mr. Deary, what did he tell you Y
A. He said Papa said he wanted to have a will, or something.
Q. After that was done sometime in June or July, did you
bring your father along with your brother or sister to see
me about the matted
A. Yes, sir.
Q. And you instructed that some action be taken T
A. Yes, sir.
By the Court:
Q. Does Malbon come to visit your father often?
A. No, sir, not so often.
page 40 ~ Q. How often during the course of the year?
A. He would come around maybe three or four
times a year.
·
Q. Has he ever given your father any money?
A. No, sir.
Q. Or any clothes, anything like that Y
A. No, sir; I haven't seen it.
Q. What does Malbon do; what has he been doing?
A. In the service.
Q. And before that Y
A. He worked at the Naval Base.
Q. How long?
A. He was a stevedore, but I don't know how long, but after
that he went to the Base.
CROSS EXA:MIN ATION.
By :Mr. Ashburn:
Q. You say your mother has been dead about eight years 7
A. Yes.
Q. Her name was Louisa Davis?
A. Yes.
Q. Is Susie Wills colored or white?
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A. Colored.
Q. She wanted to buy six acres of this property 1
A. Yes.
page 41 ~ Q. How much was she going to pay for it¥
A. $300 an acre.
Q. You were very anxious for her to buy it, were you t
A. No. !·didn't want it broken up.
Q. You expected to get your hands on $1,8007
A. No.
Q. ThaU~he was going to pay for it, did yon not?
A. No, ·because that is my Papa's.
Q. Whatt
A. That was Papa's.
Q. You say you have taken care of your father. Didn't
you expect that ~oney to pass through your hands f
· A. Sure.
Q. Exactly. Susie was talking to you about buying it? It
was you and Susie who were dealing?
A. She was not talking to me, but she told me she hnd bargained with my father. I was there when she told me that,
and after she didn't come back to see me in a month, she found
the place was tied up.
·
By the Court:
Q. Did she tell you how she found out it was tied up 7
A. I believe she told me :Mr. Brown at Dam Neck told lier.
By Mr. Ashburn:
Q. She told you in June, 1944, that the reason sbe had not
been back for n month to see about the purchase
page 42 ~ was because she had found the place was tied up
and could not be sold 7
A. Sbe had l1enrd it.
Q. It was the early part of May when she talked about
buying it, in 1944 Y
A. I don't know exactly what month it was.
Q. She is your next door neighborl
A. No. She don't live so f.ar from me~
Q. How far does she live from ·you 7
A. I guess about a half mile.
Q. You see her two or three times a week f
A. 'No, I don't see her two or three times a week because
she works and I works.
Q. She wanted part of the place to build on or to farm Y
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A. She wanted a ho1im fol' her family. It ,vas to build on it
if she bought it.
RE-DIRECT EXAlIINATION.
By Mr. Kellam:
Q. You mentioned a man by the name of Brown. ,vhat is
his first name?
A. I think }Jddie Brown.
Q. "\Vas Eddie Brown talking to your father also about purchasing a small parcel of the land sometime in November,

page 43 ~

19431

A. Sometime in

1943.
Q. Did you ever sec Brown come back to your
father's house after that time¥
A. Yest sir. He met up there ohe Sunday and he and J olm
talked about an hour in the yard before they came in.
Q. Brown and Johnnie :Malbon met up there at ~our
father's house and talked about on hour before they came in
the housef
A. They talked about an hour or a half hour befot·e they
came in the house.
Q. Do you Imow who lteld the note for $200 f
A. ·what do you mean f
Q. Before~<\.. l\Ir. Smith.
Q. Mr. Eddie Smith f
A1 Yes.
Q. And then his st:ln held it~ did be not T
A. Yes.
Q, Had they made mcy demand on hini fot the money 1
A. No. I always heard nty fathe1• say that l\Ir. Smith said
as long as my father lived he \vould never bother him.
Q. "'ere you in position to have taken up that note for your
fathert
A. Yes, sir.
Q. Artd paid the taxes on it Y
page 44 ~ A. Yes, eir• I could llave.
.
Q. If it had anto\tnted to eight or nine hundred
dollars, could you and your husband have paid it l
A. Yes, sir.
Q. ,vould you have done iU
A. Yes, sir.
l\Ii'. Ashburn r That is imttiaterial, whether they would
have done it, or not. I move to strike it out fol' that reason.
The Court: I rather think it is immaterial.
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Mr. Kellam: I would like to be heard on it.
The Court: Go ahead. You have it in the record.
DR. R. W. WOODHOUSE,
called as a witness on behalf of the complainant, having been
first duly sworn, testified as follow~:
Bv l\Ir. Kellam:
·Q. You are Dr. R. ,v. Woodhouse?
A. Yes, sir.
Q. Doctor, what is your business 7
A. Phvsician.
page 45 } Q. Ho~v long have you been a physician?
A. About thirty years.
Q. Do you know James Davis, the plaintiff in this case Y
A. Yes.
Q. How long have you known him?
A. Practically all of my life.
Q. Have you attended him quite a lot in recent years?
A. Yes, I have from time to time for a long time.
Q. ·what is his present physical condition 1
A. He is very feeble. It is hard for him to get around. He
has rheumatism, arthritis, and there is not much you can do
for him.
Q. ,vhat is his mental condition T
A. Jim is forgetful. He is an old man, past 80 years oltd,
and his mental faculties are not as stro.ng as they have been.
Q. For the last three or four years, 1f I had taken a deed
of bargain and sale for the sale of his property and a deed of
trust and Jim Davis had read them both, or had read them
both to him, would1 you state whether or not lie would be competent to know which was which 7
Mr. Ashburn: I object to that, because the p:entleman is
not qualified in any respect to express an opinion on that. He
hasn't said he even came ih contact with Jim Davis
page 46 } professionally for a long time, and this instrument
is dated December 29, 1943, and there is no f oundation laid for it at all.
l\fr. Kellam: I will go back.
By Mr. Kellam:
Q. Have you attended Jim Davis or did you attend him in
1941, 1942, 1943, 1944 and 1945 7
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A. I think I have attended him each year sometime during
the year.
By the Court:
Q. I didn't catch tlmt 7
.
A. I think I have attended him each year sometime during
the years that Mr. Kellam has mentioned.
Q. ·what has been his mental condition during that time,
D~ml
·
A. Yv ell, of course, Jim has got sense. His mental f acuities have been good, but during the past three or four years
Jim is forgetful; he is just f.orgetful.
By Mr. Kellam:
Q. Doctor, does a man's mind, when he becomes 82 and has
heen physically very bad off, deteriorate Y
A. Yes, indeed, lots of times it does.
Q. Is that what they call senile dementia 1
A. Senile dementia, but I would not say Jim has senile dementia; I would not say that.
Q. You would not!
page 47} A. No.
By the Court:
Q. He is forgetful f
A. He is forgetful. The blood vessels in his brain are hard
and he is forgetful. He is a very old man.
By Mr. Kellam:
Q. I want to ask you again if, in December, 1943, or in
1943 at any time, if I had gone up to Jim Davis' home and I
had a deed of bargain and sale which conveyed property, and
I also had a deed of trust which would secure a lien on the
property, will you tell the Court, in your opinion, whether or
not he would know the difference between them 'l
Mr. Ashburn: I note an objection, if your Honor please.
The Court: I overrule the objection.
Mr. Ashburn: I save an exception. I perhaps ought to
state my reasons. In the first place, there has been no showing of how near to December 29, 1943, Dr. Woodhouse saw
him, and secondly, this hypothetical question is not founded
on any facts at all. There is no testimony here that anybody
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went to Jim Davis's house witli an instrument of that kind,
and he is not qualified to express an opinion on the subject.
Mr. Kellam: Will you answer the question 7
The Witness: Will you let me have the question againf
page 48}

. (The question wds read.)

A. I don't believe he would.
enough about it.

I don't believe he knows

By Mr1 I{elfam:
Q. Is Jim Davis able to go around where h~ wants to by
himself?
A. No. He goes to his next door neighbor occasiobally,
Floyd Brey. I have seen him over there, and going through
the woods there occasionally, He dob 't get very far from
home unless someone takes him in a machine oi" some conveyance.
By the Court:
.
Q. He is just physically feeble and can't get around l
A. Yes.
By lfr. Kellam:
Q. A man who is 82 years old and physically weak, does it
_affect him mentally?
A. Not necessarily so, but after years his mental faculties
are not as good.
CROSS EXAMINATION.

By Mr. Ashburn 1
Q. Doctor, in substance, what you say is 1 after knowi11g
Jim Davis you doubt whether he would recognize the difference between two papers, one of which was a deed of bargain
and sale and the other a deed of trust!
page 49
A. Yes.
Q. But yoti are not attempting to say you don't
think he had sufficient mental capacity to sufficiently comprehend and know what he was doing in order to dispose of
property or other\tis" 1
A. Yes-, I mean that.
Q. You are not stating he waa menbilly incapable of doing
so, but just reflecting upon his practical knowledge 1

r
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A. Yes.
By Mr. Kellam:
Q. Did I also understand you to say that his mental facultjes have weakened a great deal 1
A. Yes, his mental faculties have weakened.
Q. And he would not remember one day the conversation
he had the day previous 'l
A. Lots of times, no.
GEORGE DAVIS (Colored),
called as a witness on behalf of the complainant, having been
first duly sworn, testified as follows:
By Mr. Kellam:
Q. Your name is ·George Davis 7
page 50 ~ A. Yes, sir.
Q. Where do you live, George Y
A. Great Neek.
Q. How far do you live from your father1
A. My father?
Q. Y cs., how far'/
A. Coming around the road it is about 300 yards.
Q. About 300 yards 7
A. Yes.
Q. Have you almost daily or weekly seen your father?
A. Yes; sir.
Q. What has been his physical condition for the last four
or five or six years f
A. Papa has been bad, with all kinds of pains. He can't
get around and there ain't nothing he can do, no more than
what they do for him. If he gets very far he falls down and
can't get up. Once in a while he makes up his mind to creep
over to Floyd's. The last time he has been over there, I
think about two weeks ago, when he got back he like to have
fell. He is weak, and he gets worse all the time. So far as
thinking, you can say anything to him today, and in less than
an hour you say the same thing and he has forgot it. He
told me that when he and John went down to the Beach I
was with him, and I was no more with him than a man in the
moon.
page 51 ~ Q. ,Vhen did you first find out that your father
had conveyed this property to John Malbon Y.
A. It was-to be a fact, it was in June. I had been to
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Norfolk and I come back to London Bridge and somebody told
me that Papa was down there, and I waited for him, and that
is when I first hnew he was heading for-they was coming
thi~ way aud I was going home. That is the first time I
kno" ed it.
Ry the Court :
Q. ·who did you hear it from¥
A. Whatf
Q. How di<l you hear it 7
A. They called me and told me where they were going.
Q. ·who, your fatherY
A. Papa aud my sister was in there, yes, sir, and they told
me.
Q. Told you where he was going?
A. Yes.
·
Q. 'Where did he tell you he was going?
A. To the courthouse. He was coming here to see ~Ir. Kellam, he told me, about the property.
By Mr. Kellam:
.
Q. That is the first you knew about it?
A. Yes.
By the Court :
page 52 }

Q. What did he tell yon about the property1
A. He said John had bougl1t his property but
he didn't sell it to him. That is what he told me.

By Mr. Kellam:
Q. Did he tell you what John had done, whether he had
taken up the notes!
Mr. Ashburn: I object to that.
Mr. Kellam: I withdraw it.
By :Mr. Kellam:
Q. Are you the owner of your home?
A. Yes, sir.
Q. A1·e you also the owner of a small farm?
A. A few acres, yes.
Q. Did you owe anything on it in December, 1943 !
A. No.
Q. Were you in position to have taken over the mortgage
for your father if he had asked you to do so~
' .
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A. Yes, sir.
Mr. Ashburn: Objection, because it is wholly immaterial
to these issues.
The Court: I tbink so, too. I sustain the objection. You
can put the evidence in the record.
Mr. Kellam: Arc you sustaining the objection 7
The Court: Yes.
Mr. Kellam: I don't want to be arguing about the matter, but here is a father with three children, a man
page 53 } 82 years old, and be has lived with one of his children, and two of his children are of considerable
means. He was very close to his children. His children were
in position to take up the mortgage and do anything they
could for him, and we think it is proper to show that.

By Mr. Kellam:
Q. Now, George, are you familiar with the values of real
estate in that area Y
A: I reckon so, fair, yes.
Q. What, in your opinion, is the fair market value of this
property of your father's Y
A. It looks like to meBv the Court:
WQ. How much is it worth 7
A. SirY
Q. How much is it worth 7
A. I think it ought to be at least worth $3,000 or $3,500.
By Mr. Kellam:
Q. $3,000 or $3,500 Y
A. Yes, I do, for a fact.
Q. Who looks after your father!
A. My sister looks after him. All of us helps some, but she
is the backbone. She is there and looking after him.
page 54}

CROSS EXAMINATION.

· By Mr. Ashburn:
Q. I understood you to say the first time yon learned that
your father had executed a deed for his place was in June,
1944, when your sister, Marie, had him in an automobile bring.
ing him to the courthouse to see Mr. Kellam?

«
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A. Yes, sir.
l\fr. Ashburn~ That is all.
JAMES DAVIS (Colored),
the complainant, having been first duly sworn, testified as
follows:
By Mr. Kellam:
Q. Jim, your name is James Davis, isn't it I/
A. Yes, sir.
Q. How old are you '1
A. I am 82 years old.
Q. 82 years old¥ ,
A. 82 years old, yes, the last-the first of this last month.
Q. Where have you lived for that time 'l
A. Ever since my children was born, where I am
page 55 ~ at now. My boy was born at Breathwaites, Great
Neck.
Q. How long since you have been able to work¥
· A. Mr. Kellam, I haven't done no work for ten years, to
any amount. The last work I done to amount to anything is
when I worked for Mr. Brock.
Q. Arthur Brock'l
A. Yes, sir, Mr. Brock in the bank, worked for him. "\Ve
worked together.
Q. You own the place at Great Neck, do you not1
A. Yes, sir.
Q. Did you ever have any conversation with a man named
Eddie Brown about buying that property, or any of iU
A. Yes, sir.
Q. When was that 'l Do you .know when it was 1
A. It was '44, I think.
Q. 1944, you think 'l
A. Yes, sir.
Q. Did he come to see you, or did you go to see him f
A. He come to see me.
Q. What were you going to sell him7
A. He told me be wanted six acres.
Q. Yes.
A. From the road to my house, up towards my house. I
promised to let him have it, but I told him I could not sell it
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because John Malbon said he had bought it. ,John
l\falbon said he had bought it and I didn't own no
land.
Q. Did you ever sell any property to John Malbon 1
A. No, sir.
Q. Did John :Malbon ever come over to your house to see
you in December, or during Christmas of 19431
A. Yes, sir, I think he did.
Q. What did John :Malbon want with you1
A. He come over there to see me and at that time he did
say he wanted to give up that mortgage.
Q. He said he wanted to give up the mortgage!
A. Yes, pay off for the mortgage.
Q. Said whaU
A. If he would pay the mortgage off, tlJat he would pay
the mortgage off if I would give him a deed at that time, and
he said,Q. What did you do with John Malbon 7
A. I told him, "It is all right". I didn't do anything, only
this after he didn't do what he said.
Q. Here is what I am asking youpage 56

~

l\Ir. Ash bum: Let him finish.
The Court: Tell the whole transaction.
A. He went to see l\ir. Smith about paying off that mortgage that he promised that I owed l\fr. Smith, and Mr. Smith
told him when he saw him, "I am not hurrying Jim Davis
about that money," because Mr. Smith-his grandpage 57 ~ pappy, when his grandpappy was living, he told
hiin he won't going to bother about that money.
That was his grandpapa.
By Mr. Kellam:
Q. Was not going to bother him 1
A. Yes, won't going to bother me about the money, and he
wanted him to let it stand with me, and Eugene Smith didn't
bother it. He told him the same thing; that is, his papa said,
"No, I ain't going to bother him about the money".
Q. Did J olm Malbon come over and talk to you about taking
up the mortgage¥
A. About taking up the mortgage 7
Q. Yes.
A. Yes.
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Q. What did ,Johnnie l\Iulbon wunt 7
A. He said he would take up the mortgage for me, you understand. He said, ~Ir. Jim Smith or l\lr. Joe Murden was
worrying him about the note I owed Mr. Eugene Smith. I
said, "Don't go to him. He ain't botherin~ me". He said,
"Every time I go clown there he is worrymg me about the
money". He saicl he would pay it off. I said, "If you want
to, you can pay it off and I will pay you, if you want to", so
he went to sec Mr. Smith and paid him, and after he did that
he come right .back out to me and come down and saw :Mr.
Deary down there and told him he had paid the note off for
me aud I would give him a note for it. He carried
page 58 ~ me down there to sign the note, and I went down
to sign it, and he taken me from there and went on
to the courthousq to sec Mr. Ackiss-to the Beach, I mean, to
see Mr. Ackiss. He carried me down there and had me go in
1\[r. Ackiss' room and 1\fr. Ackiss was in that part of the room
and I was sitting there, and he told Mr. Ackiss, I am sureBv l\Ir. Kellam:
•Q. Go ahead.
A. He told Mr. Ackiss he had bought my place. He said I
sold it to him, and I didn't know what I hacl done. l\fr.
Ackiss told me to touch the pen, and I did, but what he put
down I don't know. He didn't read it to me.
Q. Did you sell your place to Johnnie Malbon 1
A. No, sir, I didn't sell him nothing. He come there andQ. Don't go over it. On the day after Johnnie Malbon had
taken up the note from Mr. Smith, did he ask you to get in
the automobile or did you ask him to carry you down to Eddie
Brown's?
A. No, sir. He taken me and carried me and asked me,
asked me to go with him, but I didn't ask him to go.
Q. What did you go to Eddie Brown's fod
A. To see about the land, I guess.
Q. Was that before you went to Mr. Deary's or
page 59 ~ :Mr. Ackiss' Y
A. Yes. \Ve went down there to see Brown.
Q. Did you talk to him yourselH
A. I sit in the car.
By the Court:
Q. Did you hear the conversation between them¥
A. No, I didn't hear it. So he told John he want to see

.Johnny T. :Malbon v. James Davis.

4,

Ja.mes Davis (Colored).
him about buying some land, and Eddie Brl)wn told him lie
,could not sell him no-.Tohnnie Malbon had bought it and told
him he had bought my land. Do you understand mef
Q. Yes.
A. So Johnnie was talking with him and after he saw him
J olm got in the car and me and him, and he taken me down to
London Bridge and we went to Mr. Deary's and he told Mr.
Deary he had bought that place, and 1\fr. Deary, of course,
took his word. I didn't hear him because I can't get nowhere. He and l\Ir. Deary went back in there and talked.
"That he told him I don't know, but he told him he had bought
the place, and he taken me and carried me down to the Beach
.and I thought I was going there to sign that note. He taken
me there to :Mr. Ackiss and taken me in the room. He took
up there.
me upstairs. That is what he done, took

me

BY Mr. Kellam:
·Q. Had you only intended to gi\'e Johnnie Malbon a lien on
tl10 property for the amount that be paid 1
A. No, sir, unless he asked me.
.
Jlage 60 } Q. You were going to give him a note?
A. If ho lmd asked me I was going to do it.
Q. You owed some taxes on the property, didn't yon 1
A. He said so.
Q. He said so 1
A. Yes.
Q. You say the mortgage was $800?
A. That is what he said.
Q. The mortgage was only $200 in 1926?
A. He said $1,800. That is what he said he paid Mr. Smith.
Q. ·with all' the interest, if none had been paid, it could not
be but $410, could it 1.
The Court: That is a matter of calculation.
l\Ir. Ackiss: Actually it was $396.

A. I paid one year on it. They were good to me and didn't
bother me.
BY l\Ir. Kellam:
·Q. When did you first find out that John Malbon had bought
your property or had a deed for it 7
1\.. Wl1en did I first find out?
Q. Yes, if you know 1
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A. When he told me he had that deed himself.
Q. How did be happen to come and tell you 1
.
A. I really don't know how he happened to come,
pag~ 61 ~ but lie come out and told me he had bought my
·: ·'
place. He come and told me he had bought it and
I could not sell to no one. He said, "You can't sell if, because
I bought it", he said.
Q. What did you tell Johnnie?
A. I said, "Bought what'i I ain't sold you no land". He
said, "You go to see Mr. Deary and he will tell you". I didn't
know what he had done. I took his word and went to see Mr.
Deary. I got down there and asked l\fr. Deary had John Malbon bought my land, and he said he didn't know, that be was
down there but he didn't know what he done. I said, "You
call Mr. Ackiss up", and he called him up and he told him
.John had come there and bought my place and had it signed
up that way.
Q. You live with your daughter and her husband Y
A. Yes. She has been there since she was married and before she was married; been with me all of my days.
CROSS EXAMINATION.
By Mr. Ashburn:
Q. Jim, it was along in the spring of 1944 that several people
wanted to buy a part of your place, wasn't it?
A. ·white people f
Q. Yes.
A. Yes, sir.
Q. You didn't want to sell it?
page 62 ~ A. No, sir, I didn't. l\f r. Melchor wanted to buy
it all right, but I didn't want to sell him.
Q. You actually didn't want to sell it 1
A. No. I had children, and when I die I wanted them to
have it. I had one living· with me all of her life waiting on
me, and I can't do nothing, and I said, "I don't want to sell
it", and never sold it.
Q. And you never told any of those people who wanted to
buy it that you would sell it 'I
A. No.
.
Q. Because you didn't want to sell it f
A. I wanted the home, until I died, for the children, to leave
it to them that looked after me. That is their home.
Q. Your children wanted you to sell part of it, didn't they f
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A. Not particularly.
Q. Didn't your daughter Marie want you to sell six acres -J
A. Part of the farm, yes.
Q. She wanted you to sell it badly 1
A. Not bacllv. She told me I could sell.
Q. \Vhen she got to pressing you ns to why you didn't sell
it and the question came up as to.whether you could sell, you
told them you could not sell?
A. According· to J olmnie.
page 63 ~ Q. He is your nephew 7
A. Yes.
Q. Is he your grandson or nephew 1
A. Grandson.
Q. Your bill charges he was your nephew. Actually he is
your grandson Y
A. Yes.
Q. How far does J olmnie live from you 7
A. He lives somewhere in Norfolk.
Q. You and be have always been the best of friends, haven't
youf
A Always was, always was so, a mighty good boy.
Q. You bad great c.onfidence in him 7
A. Yes. He would do anything for me and would do me no
harm, I thought.
Q. You sent for John to see what you should do with the
property?
A. Yes.
Q. You sent for him to come down and see you 7
A. After he had bought.
Q. He came bcfore that 1
A. No. Several came to see me about buying, and I sent
them to John.
Q. After Eddie Brown came to sec. you about buying the
piece of land you sent him to .J olm Malbon, and
page 64 ~ that was in the spring of 1944, after this time when
you went down to Mr. Ackiss' office with ,John
Malbon 1
A. Yes.
Q. In the fall of 1943, the time John took you down to Mr.
Deary's office, and down to Mr. Ackiss' office, you had sent
for J olm f He didn't voluntarily come up there 7
A. I had sent a message.
Q. For John to come there 7
A. To come where!

so

Supreme 0011ft

of Appe,ils of Virginia

Jcpnes Davis (Qolored).
Q. To your house 1
A. Because he come to consult n1e, and the woman was looking at it.
Q. ·Didn ,t you ask J olm to let you luwe money to pay the
delinquent taxes on the place 1
A. No, I clidn ,t.
Q. Did you i,sk him. to let you have the money to pay the
debt that you owed Mr. Jim Smith ,s estate 1
A. No, sir.
Q. How did he get the idea of buying it Y
A. I told you a while ago he come down there and said
· :Mr. l\Iurden· said he was keeping on after him, that I owed
the bill to Mr. Jim Smith ,s sou, and I told J olm that Mr.
Smith ain't got nothing to do with that bill, and he ain't g·ot
a thing to do with it, and Mr. Murden won't bother him. That
is what Jolin said. I said, "John, if ho is botherpage 65 } ing me any, if you don ,t mind you can pay it off
for me".
Q. Isn't it a fact that when you asked John Malbon to pay
it off for you be told you to get your children to pay it off
for vou1
A~ He did?
Q. Yes.
A. You heard him?
Q. I am asking you?
A. No. They would have done 1t if I had asked them.
The Court: "\Vha t .did he say 7
Mr. Ashburn: He said his children would have done it for
him had he asked them.
By l\Ir. Ashburn:
Q. Didn't Johnnie Malbon finally agree to lend you the
money1
A. No.
Q. Didn't you ask him l~nd it to you?
A. No.
Q. Didn't you tell him you wanted to give him a deed of
trust on the place in substitution for the one of 1\Ir. Smith's
estate had. 'l
A. No.
Q. Did you go to get the papers drawn and u note to secure what he had paid for you?
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page 66 }

A. He did it 011 his own man, not what I said.
Q. After he got the deed of trust and note drawn
he took you dowu to l\Ir. Deary's to sign them 7

A. Yes.
Q. And you said you didn't want to give him a mortgage
but a deed for the place so your children could not sell it Y
A. I didn't say no such thing. I didn't go in l\Ir. Deary's
office.
Q. Didn't Mr. Deary question you as to whether you wanted
to give John Malbon a deed of bargain and sale or whether
you wanted to give liim security for the money he paid 1
A. He didn't ask me. He went back in there with Mr.
Deary, l\fr. Deary and John, and I didn't hear any conversation.
Q. You say Mr. Deary didu 't talk to you?
A. No.
Q. He didn't talk to you t
A. No. If he did, I want to die sitting bore.
Q. I suppose you will die soon enough.
A. I am not d~•ing on that, and I am telling you the truth.
Q. "\Ve are going to see about that. You say Mr. Deary
didn't talk to you about the transaction?
A. No, he didn't.
Q. In any way, shape or form?
A. Not n word. Ho and John went back in his office and I
sit there. I sit out there and they wont back there
page 67 } and talked. What they said I don't know.
Q. How long have you known Mr. Deary?
A. I knew llim before he was in business. He worked for
Col. Terry at Dam Neck. That has been years ago.
Q. Has l\fr. Dour7. got any reason to do you nny harm?
A. It shows like it. He ought not to.
Q. "\Yhy do you say it shows like it?
,
.
A. When he went there and says I sold John that stuff.
Q. Has Mr. Deary ever told you you sold it to John Malbon?
A. He told the Court so.
Q. Have you heard him say so'!
A. I have got some sense.
Q. I think you have got right much. Do you know of any
1·eason why he should want to do you an injm·y 7
A. I don't see why he should. He growed up right under
me, a young boy.

\
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Q. When you went from there to l\Ir. Ackiss' office, what
did yon go there fod
A. Vvent there to sign that note.
Q. You could have signed the note before Mr. Dearyf
A. I went down there with John Malbon to sign the note,
he said. He carried me down there to Mr. Ackiss ..
· Q. Was there any reason why you could not sign the papers
before Mr. Deary¥
page 68 ~ A. I don't think there was. He carried me there.
He said, "Sign the note", showing he had bought
my land. I had not sold him no more than any gentleman in
this room.
Q. l\Ir. Ackiss helped defraud you, too, did hej
A. I took his word for what he said. I took John's word.
John told him he had bought it.
Q. Did you hear him tell him he had bought it 'l
A. He told him. I signed up in his office.
Q. Were you sitting in Mr. Ackiss' office when John Malbon
told him he had bought that land 7
A. I was sitting right there.
Q. Did you hear John Malbon tell Mr. Ackiss he had bought
your Iand'l
A. I could not bear him .. He was sitting off from me. He
asked me to touch the pen.
Q. Was it read to you'l
A. No, he didn't read it to me.
Q. Did anybody read the paper you signed?
A. Didn't read it to me.
Q. Didn't read it to you 1
A. No.
Q. So you didn't know what you were signing?
A. I didn't.
Q. You know the difference between a deed of trust and a
deed, do you 'l
page 69 ~ A. I don't know.
Q. You would know if you heard them read!
A. Yes.
Q. How many deeds of trust have you ever executed in
your life Y
A. I don't know of any because I ain't had dealings with
trust-nobody trusts me because I ain't had nothing.
Q. Do you 1·emember Judge Ackiss, A. J olmston Ackiss 1
A. Who!
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Q. Judge Ackiss, A. J. Ackiss?
A. :Ur. Ackiss' fathert
Q. It is his uncle.
A. Yes.
Q. You remember him?
A. He was a nice man. Yes, I remember him.
Q. Didn't you use to own another place down in the Neek?
A. No-I owned two places, where I lived and also down
at Mr. Baine's place.
Q. 23.378 acres, and you sold that long years ago, clidn 't
you1
A. Yes, years ago, two years ago.
Q .Two years agof
A. Yes.
Q. In 1912 ·you owned that other place and you
page 70 ~ gave a deed of trust on it to J uclge Ackiss as trustee and signed ten notes, didn't you f
A. I don't know whether I paid cash, or not.
Q. Don't you remember giving a deed of trust and notes
to secure the payment of thaU
A. Yes.
Q. $2,5887
A. Yes.
Q. You remember that 7
A. Yes.
By the Court:
Q. Did you say yes 1
A. Yes. I bought that years ago.
By Mr. Ashburn:
Q. On September 30, 1922, ten years after the first deed of
trust had been given, you gave A. J. Ackiss, trustee, another
deed of trust to secure notes aggregating $1,634.24?
A. On what?
Q. On the same property to secure Mr. Bonney the balance
then duel
A. Ycs, and I paid it all off.
Q. There is no doubt about your having paid it. On July
21, 1926, you made a deed of trust to Mr. J. F. Woodhouse,
trustee; to secure this debt to Mr. Jim Smith, the one that
J obnnie Malbon paid off?
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A. Yes.
Q. You remember that 7
A. Eugene Smith.
Q. Eugene S. Smith, James Smith's executor, after he died!
A. Yes, his grandson.
Q. So you were familiar with deeds of trust, and you had
made them before?
A. Just like you say.
Q. And you knew a deed when it was read to you?
A. I can't read.
Q. You knew what it was. When it is read to you, you
know what it is. You say Johnnie l\Ialbon took you to Mr.
Deary's and left you outside while he went in and talked to
Mr. Deary?
A. I sit on the outside in the door in a chair.
Q. Mr. Deary never talked to you at all?
A. No.
Q. And Johnnie took you from there down to l\Ir. Ackiss'
office _at Virginia Beach?
A. That is right.
·Q. He told Mr. Ackiss what papers to draw out of your
hearing?
A. Yes.
Q. And the paper they handed you to sign you made your
mark on it 1
page 72 ~ · A. Yes.
Q. And you left thinking it was what 1
A. I thougl1t tlmt John liad done right.
Q. What was it you thought you had signed Y
A. I thought I had signed a note. .
Q. Did you think you had signed a deed of trust?
A. No, a note,
.
Q. How was the note to be paid off, if you were borrowing
money from him Y
A. He paid the note off for me, $800, lie said. That is the
note I thought I went there to sign.
Q. You thought you signed a note for $8001
.
A. That is what I thought. Instead of that he said he
bought my place, I ain't forgot that.
Q. You thought you were simply evidencing the debt you
owed Johnnie Malbon; is that what you thought1
A. What?
Q. You thought you were giving him something to show 110w
much you owed him?
page 71

~
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.A. He said that I owed that to him.
Q. You thought you were signing a paper to show how
much you owed him 'l
A. I thought I wus signing a note.
Q. What was the ngreement between you and him as to
when you were going to pay what you owed him?
page 73 } A. No agreement at all He lmd that note drawe<l
up and carried me down there and I had to sign.
Q. If you thought this was a debt you owed Johnnie Malbon, there was no understanding between you as to when you
would pay the debt?
A. He took it, that note, for the debt, and he didn't want
no pay. Then he snid I sold the farm to him.
Q. You claim what yo uthought was you owed him money,
not that you had given liim a deed for the land. Did he talk
with you about when you ,vere to pny the moneyf
A. (Negative nod.)
Q. He didn't talk to you about when you were to pay it 7
A. No.
Q. He didn't talk to you bout how much it was?
A. He told me it was $800 he had paid for me.
Q. He told you he had paid $800 foi· you 1
A. Yes.
Q. When did you understand that you would pay him?
A. That is all right about what I expected. He didn't tell
me about when I expected.
Q. Nothing was said about any time for payment. 'How
.about that first deed of trust and noteA. Not that same note1
Q. This is a deed of bargain and sale.
page 74 } A. I don't remember but one note.
Q. You tell this Court you didn't have any conversation at all with Mr. Deary?
A. No, I didn't. Ho didn't talk none to me.
Q. None at alU
A. Not a word,· no more than you gentlemen in here.
Q. You don't recall t.alking to him about whether Jim
Smith's executor was pressing you for the debt?
A. I told you just now that Mr. l\furden said-Johnnie tolcl
me that Mr. Murden was going to sell my property and I said,
f'l\Ir. Murden ain't got nothing to do with selling my stuff".
I am telling you the truth. He ain't got nothing to do with
selling my property. He said, "I tell you what I will do,
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Pop". · He called me "Pop". He said, "I will pay it off if
.you want me to". Do you understand met
Q. I understand what you are saying.
A. I said, ''John, if you choose to, you can do it'', so he
went down to see Mr. Smith and told him he would pay it ofl\
and he come back and told me he bad paid it off.
Q. He had been down there-A. WhaU
Q. He had paid it off down there!
A. Yes. As soon as he told me that, of course, he went right
on and told :Mr. Deary that he had bought it. You understand? He told him he had bought my place.
page 75 ~ Q. Did you bear him tell Mr. Deary he had
bought it?
A. No, I didn't hear him.
Q. How do you know he told him Y
A. He had it recorded that he had bought it.
Q. That is how you know he told Mr. Deary!
A. And he told Mr. Ackiss what he had done, and Mr. Ackiss
signed it up.
Q. You say positively to the Court you had no conversation with Mr. Deary in Johnnie Malbon's presence and had
no conversation with Johnnie Malbon in l\fr. Deary's presence about it?
A. No, they didn't talk to me at all.

RE-DffiECT EXAMINATION.
By Mr. Kellam:
Q. Can you bear very good, Jim 1
A. No.
Q. You say you can't read or write1
A. No, not a bit.
Q. If I were . to read to you today a deed of bargain and
sale and a deed trust, could you tell the difference between
them?
\~ ·
A. I could not unless he told me-you told me.
Q. Would you be able to understand what it meant unless
somebody told you t
page 76 ~ A. No, I wouldn't.

of

l\fr.
on as
Mr.
Mr.

Kellam: Call Eddie Brown. I would like to put him
an adverse witness.
Ashburn: Is he adverse?
Kellam: I don't know. We will see.

·Otlhiihy ·T .. ~falbtln '·v. ·Jtlllies 1:lJtlvis.
EDDIE BRO'WN (Colored),
called as an adverse ·witness, Jutvihg 'beeh \first 'dtily sworn,
testified as fallows :
By Mr. Kellam:
1Q. Wout· -t1ame 'is Eaciie Btown'7
A. IYes, ·sir.. ·
.
1Q. Wh"e't'e •llo :you 11ive, Ellllic 7
A. 'Grea't Nec'k.
Q. You live on Mr. Jack Woodhdnse·' land¥
A. Yes, Efri'.
.
..
Q. Did you have a conversation with Jim Davis in the fall
of 1943 with reference to buying some property 'fro'm him?
A.. Yes, si'r.
page 77 ~ Q. Did you go to his house 7
..
A. Stopped by his house, yes, sir.
Q. Did you see 'bi'il'l t
A. Yes, sir.
Q. How much hUid ,vere yo\i lalkii\'g about buying from
him!
·
A. Six acres is what I asked him I wanted.
Q. ~he~e abouts wa~ t~e land _with !'eferenc~ to his farm,
on which side of the dHveway as you go up to the house?
A. On th~ side of Um thicket oii tlie left side as yori go up.
Q. On the left-hand side as you weht up the i·oad 7
A. Yes; sir.
Q. ,vhat did be charge you for it?
A. $300 an acl't:!.
.
.
.
Q. Whe11 \vcre ydu to collie bacR to talk rn him aHout it
again f
A. I told him about the first of the yeat iii 1944;
By the Court:
.
Q. That was in the fall of 1943 you talked to him 1
A. Yes, sir.
By Mr. Kellatn:
.
Q. Jnst ptior to the first of the yeirf 19'44,. did iiiiffio{Jy
visit you dutit1g tbe Christfflirs holidlij's of 194g t
A. The Christitia:s· lioinday·s, jus1 affef.:..:...1t wits one 6'f t¥d
days after Christmas Day.
.
page 78 ~ Q. ·who came to see you?
A. He and his grandson can\~· fo sc'e me; J o1innie.
Q. You call him Johnnie 7
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A. Yes, sir, and Johnnie's grandfather.
Q. What did they want!
A. Mr. Davis and Johnnie talked, and we walked off and
Mr. Davis said to me, "Brown, this is my grandson. My
place is under mortgage, and I told you you could get six
acres, but if you can do business with me today-my grandson is going to take up the mortgage, and if you can do business today you can deal with me, and if yon don't you can
do business with my grandson.
Q. Davis told you that Johnnie Malbon was going to take
up the mortgage Y
A. Yes, sir.
Q. Do you know that very day they talked to you that the
deed was made?
A. No, I didn't kno,v it.
Q. Did you know of the deed dated December 28, 1943? 'Was
that the same day they came to .see you Y
A. Let me get an understanding of that.
Q. You said it was a day or two after Christmas they came
to see you?
A. Yes.
Q. Could it have been December. 28th, the third
page 79 ~ day after Christmas, something like that?
A. Yes, sir.
'
Q. Did you ever go back to see James Davis any more
about it?
A. No, I didn't go to see James Davis then.
Q. Didn't you meet him in the yard there sometime inA. Not until way in the s.ummer.
Q. In the summer?
A. After they come to my house that day.
By the Coud:
Q. Who?
A. His grandson and Mr. Davis. After he told me I would
have to do business with his grandson, I said, '' Can I and you ·
do business t" and he said, "Why, sure". So after he said
that I said, "I can't do anything today; maybe the first of
the year I will see you'' and be said all right.
By Mr. Kellam:
Q. Who said that,
A. His grandson.
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By the Court:
Q. Said what?
A. I told him the first of the vear I would see him. He
·said all right. Then they went 01i.
Q. Is that all the conversation that he had 1
A. That is all the conversation be bad that day.
page 80

~

By Mr. Kellam:
Q. Did you have any other conversation, or another conversation in James Davis' yard in the summer?
. A. Yes, sir.
Q. 1944'!
~. Yes, sir.
Q. Was it there at James Davis' place?
A. I stopped there. He wrote me a note.
By the Court:
Q. Who did7
A. Mr. Davis, sir. They sent it to me, and I got the note
and stopped by there. ·when I got there his grandson was
there also. I went in and he said to me, he saysQ. "\Vho said it?
_
A. Mr. Davis. He said, "Brown, I thought I had ·my place
straightened out so we could deal together, but I find I can't"
so that is about all he said that day.
Bv Mr. Kellam:
·Q. Later on, about nighttime, or late in the evening, do you
remember you and .Johnnie were out of the house in the yard
and bad a conversation when Marie, bis daughter, came by?
A. Yes, we had a conversation that Sunday.
By the Court:
Q. "\Vhat did you talk about'!
page 81 } A. It was sometime after I had came out of the
house talking to Mr. Davis.
·
By Mr. Kellam:
Q. Yes?
A. Johnnie was outside. I came out to go home, and I
stopped by and talked, I reckon, fifteen or twenty minutes,
and Johnnie says to me, "I don't know what Papa keeps sending for you for. He can't sell the.place". He said, "There
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no way you can buy the place unless y01d.1uy :it through
That is the only way you can buy it".
·
Was Johnnie "tllling to sell :it to you}
Yes.
Did he tell-y.ou what he ,wanted ior-ip'l
No, he .didn~t tell ,me what the wanted-for it.
He was willing to sell you the w:\lo}e plac:ie?
No.
'What .part .did :he .want ,to sell you 7
.,6.. Jiie told me iI co\11~ get ,six -aor.es.
Q. At what price?
A. He never made any price.
Q. Do you mean to tell his ~onor you discussed -ii :bnt. he
didn't make any pr.ice, .and y.eu. didn'·t offer 'b-im a priceY
A. I had not been inte.r.ested enough in it to .discuss the
price.
Q. Didn't you talk to Mr. Jack Woodhouse about
page 82 ~ lending you money'/
. A. N.o, sir.
Q. Ym1 didn't do thaU
A. No, sir. Herc is the woi:ds I said to hifll. l said, ''What
is the price of land around this section f'' He said, '' I don't
know, Eddie. Some places sells a little higher than othe1·s".
He said, t'Wby'i'f l said, f.'Mr. D~vil? was h~lking to me about
selling me six acres if I could pay theiF price", and I said,
"If I buy it can I get help from you?" and he snicl "Sure".
Q. That was all the conversati9n yQu had with him?
A. Yps, sir.
·
Q: Do you remember. talking to eusie Wills sometime after
t~ut when you :µoard she wanfed to buy a piec~, in the spring
or summer of 10.44 ¥
·
A. No.
Q. You did not?
A. No, no way I could, and I didn't, beeause I didn't know
~h~ was aiming. to buy i~.

ain't
me.
Q.
A.
Q.
A.
Q.
A.
~.

By the Court :
Q. ,vhen you went in the house with !Ialb&n and talked
to Davis, what happened in there Y "\V]io did the talking, and
wh&t was said l\bout the prope~tyY
A. l\h·. 1il.av.is j.u.st told! 100 he WFOte me a note and he
thoµght he. had himself.· sb:ai:ghte:ned out, btt.t he
page 83 ~ :lio.undi out he CQuld not.
·
Q. You went down there pursuant to that 'i ·
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A. Yes.
Q. l\falbon, you and Davis were in the house together 7
A. No, Malbon walked out.
Q. He stayed in there with you 1
A. No, be walked out.
Q. There was no conversation between you, :Malbon and
Davisf
A. No, sir.
CROSS EXAl\IINATION.
By Mr. Ashburn:
Q. You first became interested in the idea of buying six
acres of this land in the fall of 1943 Y
A. Yes.
Q. And you went and talked to old man Jim Davis about
it¥
A. Yes.
Q. And he told you he would consider selling you six acres
for $300 an acre 1
A. $300 an acre, yes.
Q. You told him you would have to talk further with him
about it and around the first of the year would see him 1
A. That is right.
Q. You didn't talk further with him until a day
page 84 ~ or two after Christmas 'I
A. Yes.
Q. And old man Jim Davis and Johnnie Malbon came to
your house1
A. Yes.
Q. Davis tben told you be had a moi:tgage on the place 'I
A. Yes.
Q. And bis grandson, J obnnie Malbon, was going to take
up the mortgage for him Y
A. Yes.
Q. And if you were prepared to deal that day you could .
deal with him Y
A. Yes.
Q. But if you were not prepa1·ed to deal that . day and
wanted to deal at a late1· time, you would have to deal with
his grandson T
A. Yes.
Q. That was the conversation 7
A. Yes.
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Q. And you didn't try to deal with anybody any more until
the summer of Ul44?
A.· No. It was later in the winter, I think. It was the last
of January or February, sometime about the first. of February.
Q. I am talking about tho time when you got a
page 85 ~ note to come to see Davis.
A. I had been to see Johnnie before then.
Q. What had you been to see llim about?
A. I went to see him to see had be got straight so I could
do business with him, from what be told me up there.
Q. What did ho say?
.
A. Johnnie tells me, "Brown, I haven't got the deed yet,
got it back, but I sent it off".

By the Court:
Q. "What?
A. Said lie didn't have the deed when I went to sec him.
He told me he didn't lmvo the deed.
Q. He clidn 't have the deed?
A. He didn't have the deed.
Q. ,vhen W8B thatf
A. The last of January or either tho first of February.
By Mr. Ashburn:
Q. He said he had sent the deed off!
A. Yes, sir.
Q. But had not gotten it back Y
A. But had not gotten it back, and, "as soon as it comes
·
I will let you know and sec if we can do business''.
Q...When did you get the note to come to see Davis¥
A. Later on in the summer after I had been to see Johnnie.
I got the note at church.
page 86 ~ Q. That was the note that some of the Davis
family had written you for him 't
A. Yes.
Q. And given to you at church, asking you to stop to sec
him1
A. Yes.
Q. And pursuant to that note, you stopped by there on
your way home, did you 1
A. Yes.
Q. And Johnnie Malbon was there?
A. Yes, sir.
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Susie lVills ( Colored).
Q. You went in the house and talked to Davis 7
A. Yes, sir.
· Q. It was then he said 1o you he thought he had things
:straightened out so he could sell to you, but fowid he had
not?
.A. Yes.
Q. After thnt, on the same day, in the yard, you talked
to Malbon a little about buying six acres but no price was
discussed 1
A. No, sir, no price was discussed.
RE-DIRECT EXAMINATION.

J3y Mr. Kellam:
Q. You say you went to see Johnnie Malbon in
page 87 } January 7
A. Yes.
Q. ,vhat did you ~o to see him for then!
·
A. I went to see him from what they told me about the affairs.
·
Q. Did you go to try to buy it 1
A. I went to see if we could get together on the price.
Q. You mean you wanted him to reduce the price 1
A. I had not said what I was willing to pay for it.
Q. Was that January or February?
A. I don't know whether it was February or J anunry.
Q. Did you know that Johnnie Malbon 's deed was returned
to him in January?
A. I didn't know that. It was either the last of J anunry
or the first of February, sometime along there.
SUSIE ,vILLS (Colored),
called as n witness on behalf of the complainant, having been
:first duly swo.rn, testified as follows:
·
By :Mr. Kellam:
Q. Your name is Susie Wills?
A. That is right.
page 88 } Q. You live at Atlantic Park?
A. I guess it is. I know they say Oceana.
Q. Oceana?
A. Ye.s.
Q. How far do you live from where Davis lives, James
Davis, how many miles, do you know7
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A. I don't know.
Q. You used to live in that area where they live!
A. I did, with my mother.
Q. What'l
A. With my mother.
·

By the Court:
Q. What relation are you to Davis f
A. Not any.

By Mr. Kellam:
·
Q. Did you go to see James Davis in April, l\Iarch, April
or May, 1944, with reference to trying to buy some property
from him7
A. Yes, I did, my Jmsband and I.
Q. You and your husband 7
A. Yes.
· Q. How much ]and were you talking about buying from
him!
A. Well, I think it·was around about three acres; something
·
like that.
Q. What amount did he charge you for it?
page 89 ~ A. Around $300.
Q. When he told you about that vou told him you
would call back to see him later on Y
•
A. Yes.
Q. Did you ever go back to see llim 1
A. No, we didn't.
Q. Now, I want you to tell his Honor why you didn't go
back to see him Y
A. Well, the reason we didn't go back, my husband was
around and he learned that there was some difference about
the land and it was not altogether clear, and so then when I
saw ~'farie, his daughter, then I, myself, told hQr we would not
go through with it.
Q. When was that you saw Marie, who lives with James
Davis, and told her you would not go through with it 1
A. Later in the summer. I think it was two or three months
later.
Q. You told her what you had heardf
A. Yes, that is right.
By the Court:
Q. Where did you hear it from 7
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A. Ary husband.
Q. "Where did lte hear it 1
A. I don't kuo,v who he got it from, but after he come antl
told hte ,ve sit down and discttssed it, and we ditlrt 't want to
get in n tnrt~le. "\Ve dtopped it like it was.
.
page 90}

1\fr. Kellant: Answer l\lr. Ashbul'n.
!fr, Asltbuth: No questionE!.

LEON HAYNES (Colored),
tH1 beha1f of the ct:unplaitutnt, having been
first duly sworn, testified as follows:

cLJ1It!d tts n ,vithess

By Mr.

Kellam:

Q. Your natne
A. Yes, sir.

ts Leon Hayn~s f

Q. "\Vlicre do you live 1
A. Great Neck.
Q. Do you o,vn rou1• place down there 1
A. Yes, sir.
Q. Have you been renting any property from James Davis?
A. Yes, sir.
.
Q. When did you first rent part of bis land 7
A. It was in 1933.
Q. 1933 or 1943?
A. 1943.
·Q. Have you been Nihting his larttl up to the present tiirle 7
A. Yes, sir.
.
page 91 } Q. Art! you still teudii1g part of it tto\v7
A. Still tending. it all.
Q. Who have you been tetltirtg from for 1944 and 1945?
A. Mr. Jim Davis.

By tlle Court:
Q. Have you been paying him the rent 7
A. Yes, sir.
By l\if 1'. Kelltttti:
Q. Has Johhnie 1\ittlboil e-ver Sttid ttttythirtg to you about

iU
A. No, no conversation at all.
Q. Since you have been tettding the lnnd, have you, or not,
seen quite a lot of Jitti Davis J

A. Yes, sir.
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Q. Do you know what his physical and mental condition. is?
A. Just old age, rheumatism, and he just can't hardly get
along. Sometimes he is awfully forgetful. Sometimes h~
gives me some money to get him something to eat, and he
don't know whether he gives me a dollar or fifty cents. He
falls out in the yard sometimes, and I have to help him in the
house. I tend the place and am right around there.
Q. Are you familiar in a general way with the value of land
in that section?
A. Yes, sir.
Q. What, in your opinion, would be the fair market value
for that farm 1
A. $3,400.00 or $3,500.00.

page 92

~

l\Ir. Kellam: Answer l\lr. Ashburn.
l\Ir. Ashburn: No questions.

"WILLIAM F. BRAY (Colored),
called a·s a witness on behalf of the complainant, having been
first duly sworn, testified as follows:
By

ifr. Kellam :

Q. Your name is Floyd Bray?

A. Yes.
Q. You live in Great Neeld

A. Yes.
Q. How far do you live from Jim Davis?
A. Probably about 150 yards.
Q. How long have you lived in that section 1
A. All of my life, 45 years.
Q. Have you known Jim Davis all that time Y
A. All of my life.
Q. Do you know what his physical and mental condition is
.and has been for the last several years?
A. Yes, sir.
Q. What is iU
A. He has rheumatism, something like that, and
page 93 ~ can't get around, and his mental condition is he
will tell you something at this hour, and the next
hour he won't know anything about it. He is verv forgetful.
Q. How long has that been going on 1
•
A. The last three or four years.
Q. Is he able to get around by himself?
A. No, sir, not very able, because everywhere he goes I
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go there and take him myself. At times he falls out and his
daughter sends for me and I go over and get him up out of
the yard and carry him to the house.. Last summer he had
his head under the l1ouse, had fallen off the porch. I had to
take l1im in. He could not do anything at that time.
Q. Are you familiar with the small farm he owns down
there?
A. Yes, sir. It adjoins mine.
Q. Do you know wlmt is the fair market value for that
propel'ty?
A. I would say it is worth around $3,000 or $3,500. If it
was mine I would not take any less than that for it.
Q. ·was it worth that in December, 19437
A. I guess it was. It was worth at that time $2,800 or
$3,000, anyhow.
l\fr. Kellam: Answer Mr. Ashburn.
Mr. Ashburn: No ~uestions.
pag·e 94}

PATIENCE BARBER (Colored),
.
called as a witness on behalf of the complainant,
lmving been first duly sworn, testified as follows:

By Mr. Kellam:
Q. You arc Patience Barber?
A. Yes, sir.
Q. ,Vhere do you live f
A. At Atlantic Park.
Q. What kin are yon to Jim Davis?
A. I am his granddaughter.
Q. In the last three or four years, how frequently have you
visited your grandfather?
A. I goes to his home every week, sometimes twice a week,
.and sometimes more than that; sometimes nearly every day.
Q. Do you know what his physical condition has been for
the last three or four or five yearsi
A. ·well, yes, Papa is so he can't get around. Sometimes
I go to the home like today, and tomorrow I go and he says
he hasn't seen me and I have been .there, and all. He is sick
and can't get around. She takes care of him, like we all
knows.
l\Ir. Kellam: That is all.
l\Ir. Ashburn: No questions.
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page 95 }

:Mr. Kellattt: 1 haven't got the hook tip here, but
I would like to brihg the Land Book up. We will

consider it ha~ been introduced, and I will get it later.
The Court: You wnht to shcnv the assessed value Y
:Mr. Kellam: Yes, sir.
.
The Cottt-t : I guess you cah agree on w1:tnt thtit is.
l\Ir. Kellam: It is assessed for $740.
I want to use John Malbon :ft:Jt" one qul!stitm.
:Mr. .Ashbti1·h: I nttt going to put hint on.
I wish to introduce in evidence a deed of trust from James
Davis ahd Louisa Davis, his wife, to A. jdhnston Ackiss, this-.
tee, dated August 15, i912, recdrdec1 in :beed Book S9, page
219. Also I introtltice irt cvid~ilce a deed of trtlst f rtlm Jain es
Davis and Louisa Davis, hi!s ,\rife, to A. Johnstoh Ackiss,
trustee, dated September 30, 1922, recorded in Deijd Book
113 at page 530.
I also introduce in evidei:H.lt! deed ot trust frdtn James Davis and Louisa Davis, his wif~, to J. F. '\Vodcibouse, trustee,
dated July 21, 1926, recorded in Deed B.ook 135, page 306.
The Court: That is the $200 deed of trnst'l
l\fr. Ashbm·tt: Yes, sir.
:Mr. Kellam! '11he orlginal uf thrit has bectt i11trodu<!ed.
Mr. Ashburn: An option dated February 9, 1926, to the
Princess Anne and Norfolk La;nd Ctitii_jjany from
page 96 ~ James Davis, recorded in Deed Book i35, page 306,
· on right-of-way to the Virginia El~ctdc & Po,ve1~
Company from James Davis and wife, -~ated December 17,
1935, recorded in Deed Book 185, page 515.
Note: The papers were marketi "Exhibit

n ", bi:,t11 lnclu~lve.

A.'' to ''Exhibit

Mr. Kellam: I ,vttttt to inquire tot what pnrpc1se th~y are
inti·oduced 1
1\fr. Ashburn i Tt> sho~v the business traiie!ttctions 1n w11icb
Davis had engaged and his familiarity with similar if1sti'urti@hts.

joiINNIE L. MALBON (Colored),

.

the defendant; haVing been first duly sWotrt, testified as follows:
By Mr. Ashburn:
Q. Your name is Johnnie T. Malbon!
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A. Johnnie L. l\Ialbon. I don't know how the T. got m
there.
Q. How old are you f
A. 35.
Q. "\Vhat relation are you to James Davis?
A. Grandson.
Q. Where is your home at the present time?
page 97 } A. Norfolk, 2427 Ruffin Street.
Q. How long have you lived in Norfolkl
A. For the past 15 years.
Q. You were born in Princess Anne County, Great Neck7
A. Yes.
·
Q. ·what is your present occupation?
A. Machinist's mate in the Navy, sir.
Q. Macl1inist's mate, first class, in the Navy?
A. Yes, sir.
Q. How long have you been in the Navy 1
A. Two· and a half years.
Q. Prior to that time, what was your occupation?
A. Stevedore at the Naval Base.
Q. Naval Operating Base at Hampton _Roads?
A. Yes, sir.
Q. Johnnie, how did you happen to have any kind of transaction with your grandfather about this property?
A. Well, in 1940, I believe 1940, or 1941, l1e had spoken to
my brother, and he told him he had a mortgage on it and he
asked me to tnke it up for him if I could, and I told him I
didn't want any part of it. After my brother asked me the
question I told him I didn't want any part of it, and I had
forgot about it until 1942, and he sent for me to come to see
him.
Q. Your g·randfather sent for you 1
page 98 } A. Yes, sir. Being in the service, you can't get
off any time you want to, but I went to see him
occasionally and he asked me-wanted me to take it up, and
r told him I didn't want it. I wasn't a farmer, and there
was• not anything I could do with it, but I talked to my father
concerning it, und he said, "If be wants you to take it over,
do so". I didn't know he had a mortgage on ft.
Q. You didn't know he had a mortgage on it Y
A. I didn't know anything about it until 1942 when my
brother told me.
Q. What conversation did you have with your grandfather
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in 1943 shortly before this deed was drawn, and how did it
come about tlten in 1943?
A. H~ wanted me to take it up because he wanted it to still
remain in the familY.
Q.. He wanted you to take up the mortgage?
A. Yes, sir.
Q. Did you finally agree to take it, pay it off?
_A. Yes, sir, after a long time.
Q. To whom did you go to pay the mortgage?
A. I went to Eugene Smith's sister. I had to go back to
her. She had the book. He was in the service like myself,
und I paid his sister.
Q. That is Miss Alice Smith 1
A. Yes.
page 99 } Q. She is the granddaughter of Mr. James Smith
and the sister of Eugene Smith, who was the ex·
ecutor and administrator 1
A. Yes.
Q. How much money did you pay heri
A. $396.
Q. How much did you pay for the taxes on the place?
A. $336.11.
By the Court:
Q. You paid her what 1
A. $396.
Q. $396'!
A. Yes, sir. .
Q. And you paid the taxes?
A. $336.11.
Q. $336?
A. $336.11, six years' taxes.
Q. That included six years' taxes 1
A. Yes, sir.
By :Mr. Ashburn:
·
Q. Now, did I understand you to say be wanted you to make
those payments for him 1
A. Yes, sir.
Q. When you agreed to make the payments, did you require that he give you a deed conveying the property to
you?
page 100 ~ A. No. That was his idea.
Q. What was his idea?
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Q. He just said he wanted me to take it up and pay it off
for l1im, because he wanted it to remain in the family and he
would give me a deed of trust until I paid him.
By the Court:
Q. Until he paid you?
A. Until he paid me, and then we came over here and had
.a deed of trust drawn and we went to Mr. Deary's.
By Mr. Ashburn:
Q. First you had a deed of trust drawn up and a note?
A. Yes, sir, a note for $700 and some dollars, and we went
to Mr. Deary's and was talking to l\Ir. Deary about it, and
he said, "This is a deed of trust for mon~y you owe". He
said, "I don't want that. I want to convey the place to you'\
He said, "Do you want Johnnie :Malbon to have the place?"
.and he said ''Yes". He said to him, "Do you want to give
him a deed or a deed of trust Y'' He said, '' I want to give
him a deed. He is my grandson". That is the words he told
him.
Q. Who did you get to draw the deed of trust and the note?
A. l\fr. Paul ·woodhouse.
Q. Out here at Princess Anne Courthouse 1
A. Yes.
page 101 ~ Q. You took him there with the deed of trust
and note?
A. Yes, sir.
Q. You went with Jim Davis, your grandfather, down to
:Mr. Deary's at London Bridge in order for your grandfather
to sign the deed of trust and note 7
A. Yes, .sir, to be notarized by Mr. Deary.
Q. Is Mr. Deary a Justice of the Peace for that section of
the County Y
.
A. He was, sir.
Q. You don't know whether he is now, or not, but you know
he was?
A. Yes, sir.
Q. And you knew he was a Notary Public?
Ji. Yes, sir.
·
Q. The purpose of your going there was so your grand.
father could sign the deed of trust and note~
Ji. Yes, sir.
l\Ir. Kellam: Don't lead him, l\lr. lishburn.
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By: Mr. Ashburn :
: Q. How long have you known Mr. Deary, Johnnie?
A. All of my: life. I knew him when I was a kid.
Q. Did he have any reason to do anything improper for
you?
· A. None whatsoever.
Q. When you went down to Mr. Deary's, Jim
page 102 ~ Davis says he was left outside. What happened
.
there?
A. There was no outside to it. He was in Mr. Deary's office. All of us was in there. Mr. Davis, my mother and father
and my grandfather were also in Mr. Deary>s office, and lfr.
Deary's wife.
Q. Who was it. that told Mr. Deary he didn't want to give
you a deed of trust but wanted to give you a deed for the
place?
A. My grandfather said that.
Q. ,vhat did he say about being permitted to continue to
live there?
A. He said he wanted me to have the place there, but to let
him live there until he died. That was our bargain; and I
was not to bother him, and I haven't bothered him.
Q. You had nothing to do with the rent, or the ineomet
A. I had nothing to do with the rents or anything, and I
paid the taxes.
Q. Where did you go from l\Ir. Deary's office?.
A. To Mr. Ackiss' office.
Q. How did that come about 1
A. I didn't know exactly where Mr. Ackiss' office was and
we went and phoned his office, and he could not walk but very
little, and I brou~ht him up on the elevator, and after we got
in Mr. Ackiss' office, we gave him the deed of trust to draw
the deed up by, and his seci:etary prepared the
page 103 ~ deed and read it to him, and asked him if be understood it, and he said yes, and she asked him
if he was ready to sign, and he said yes, ancl he touched the
pen and she wrote his name. She read it to him and asked
him if be knew what it was, and he said yes.
Q. Who suggested ·going over to Mr. Ackiss' office?
A. Mr. Deary said that it should be written up by a practicing attorney.
Mr. Kellam: It seems to me that is .hearsay evidence.
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By lfr. Ashburn:
Q. Answer the question. ,vho suggested that you go over
to Mr. Ackiss' office¥
A. Mr. Deary said it should be drawn up by a practicing
attorney.
Mr. Kellam: I object to what he said out of the presence
of Jim Davis.
The ·witness: He was right there with us.
By Mr. Ashburn:
Q. He said it to Jim Davis "I
A. Yes, sir. He said, "I can send you to a man who is
a practicing attorney, Mr. Ackiss". That is why we went
there.
Q. On that day, before you went down to l\fr. Deary's place,
had you, your grandfather and father been by to see this
colored man, Eddie Brown Y
page 104 } A. Yes, sir, we had.
Q. At whose suggestion was that f
A. He told me he lmd sold the place. I said, "You havei"
and he said, "Yes, I have bargained to sell it". I said, "To
who1" and he said, "Eddie Brown". I said, "Where is he;
I don't know him?" I had not lived out there in a long time,
and he said, "He lives on Mr. Wo0,dhouse's place". He said,
"Lets go down there and see him", and we got in the car
and went down there. I had never seen him before. We went
and talked. My father didn't hear the conversation at all.
We went and talked to him, and told it just like Eddie told
you.
Q. Your grandfather, James Davis, said to Eddie Brown
just what Eddie testified to 'l
A. Yes, sir. Eddie told the truth.
Q. And that was if he wanted to deal that dayA. Yes, sir,·
Mr. Kellam: I don't think you ought to put words in the
witness' mouth.
The Court: No.
.
By l\fr. Ashburn:
Q. ·what was it your grandfather said to Eddie Brown 1
A. He told him if he didn't deal "today" he would have to
deal with me later because I was taking it up myself. He

74

Sqprepif! Oourt of Appenls of Virgiuiu

Johnnie L. ll!alb0t~ (Colored).
said, "If you deal with me today you can, but if you deal after
toclay you will have to deal with my grandson".
page 105 ~ Q. Did Eddie Brown see you after that, a month
or so later, about bµying part of the place?
A. Yes, sir, Eddie came to my house one Right.
Q. ·who came with him?
A. lie was alone.
"
Q. What was your conversation with him then 1
A. He waiitcd to buy tho place, and I told him I could not
tell him anything yet, because I hadn't got the title. I had
sent it to the courthouse to be recorded, but had not received
it yet.
Q. Did he over come back any more 7
A. No, sir. The next I saw hilll was oti a Sunday down to
my grandfather house.
Q, That wns in the summer of 194:41
A. Yes.
Q. What took place that dayi
A. When he came in my grandfather and myself was talking and he ai;ked Eddie to go out un.til we finished. I told him
that l would go out, and. ho and Eddie could talk. I wont outside wbile they were tnlldng, and after that Eddie came out
and Ecldie and me had a conversation.
Q. "\Vhat wore you and your gnmdfnther talking about when
Edclio came in l
.
.
A. :Prior to that we had been spea,king about tlle same thing.
Ile said he was going to pay me the money back
page 106 ~ for the prope1:ty. l- said, "You don't owe me itny
money. The place belo.ngs to me. I bought it".
That is the conversation.
Q. llad he at any time between December 29, 1943, and
June of 1944 offered to pay you your money back or claimed
he had not given you a deed for iU
A. He didn?t offer me anything. Ho just said thnt day, "I
am going to pay you the money", and that is all he ever
said.
By the Court:
Q. He said he was going to pay you the money?
, A. Yes, sir. I said, "Pop, you don't owe me any money".
Q. Your grandfather told you thaU
A. Yes, sir.
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By 'Mr, Ashburn:
.
Q. And that was in June, 19447
A. Yes, sir.
Q. Did he ever deny he had given you a deed until then?
A. No, sir.
Q. That is the first time be took that position about it, in
June, 1944?
A. That is right.
Q. Did you in any way endeavor to persuade or induce him
to give you this deed for the property Y
A. I didn't whatsoever. I hadn't even thought of it. I
didn't even dre11m of it. I am not a farmer, and
p~ge 107 } I don't need a farm. I didn't livo out there. I
didn't want it. I didn't want it at any price.
Q. Did he know perfectly well at all timos what he was
doing when he was talking to you about this transaction 7
.A. Certainly he did, and l\Ir. Deary told him of it. He told
l1im if he didn't want to have a deed of trust he could have a
deed made, and Mr. Ackiss' secretary read the deed to him,
and fold him exactly what it was, and he said he understood
it.
.

By the Court:
Q. ,vhere arc you stationed now?
A. N. 0. B.
.
Q. ·where!
A. Naval Operating Base for the time being.
CROSS EXAMINA'l'ION.
By Mr. Kellam:
Q. Johnnie, when was it thnt vou came over here to Mr.
Paul Woodhouse to draw the deecl of trust?
A. I don't Jn10w exactly what date it was.
Q. ,vhat month?
A. I don't know what month. It was around the same
time of the whole transaction. I think we were up to Eugene's one day and th'3 same day or the next day it was.
Q. Where is the deed of trust?
page 108 } A. After he deeded the phic~ to me I threw the
deed of trust away.
Q. Your threw the deed of trust away?
.A. Yes.
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Q. Did I understand you to say that the deed of trust was
drawn just a day or two before the deed was drawn t
A. It was a good while. That was my security for my
money.
Q. \Vhen was it drawn l
A. I don't know what date. You can find out the date.
Q. Was it during the Christmas holidays of 19437
A. I think somewhere along there. I don't know exactly
when it was. It should be in the record down there.
Q. After you got the deed of trust drawn, did you immediately go back to Jim Davis' house'/
A. I went by and got him and went out to Mr. Deary's.
Q. You didn't bring Jim Davis down here with you, did
you7
A. No. He didn't come down here with me.
Q. How did you know how much to draw tl1e deed of trust
fort
A. What do you mean Y
Q. How much did you draw it f orY
A. What do you mean 1
Q. How much did you draw the deed of trust fort

page 109

~

Mr. Ashburn: He wants to know how much
money it secured.
'

A. I don't think there was an amount written on there.
By Mr. Kellam:
Q. You drew it and didn't put the amount in there¥
A. May be there was no amount in it.
Q. It was supposed to be for taxes and the mortgage money
up to that time, but you didn't know what the indebtedness
was, or the taxes 'l
A. I knew.
Q. How did you know?
A. Checked up with the lady down here and she told me.
Q. If you knew what the taxes were, and had checked up
and found out what the deed of trust wasA. I already knew what they was.
Q. You knew exactly how much Jim Davis would owe you 1
A. How would I know when he told me he had paid all the
taxes. He said he didn't owe any.
Q. You say you came here and checked it up 'l
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A. He told me he didn't -owe any taxes and I had to come
and flnd out for myself.
Q. You went to l\Ir. Smith and checked the amount of the
mortgage up with him before you got to :Mr. ""vVoodhouse to
draw the deed of trust, didn't you 1 If you knew what tbe
taxes ,vete nud kne,v whnt the mortgage was, and
page 110 ~ you were going to take a lien on Ills p1•operty for
the amount, why didn't you let Mr. Paul Woodhouse put it in thet·c, put in the amount of money that Jim
Davis would owe you?
A. It would make no difference about that. We kne,v how
much he o\vcd me. I taken myself and sho,ved him.
Q. You were not going to put it it1 there 1
A. Yes, exactly what he owed me. I didn't want him to
give me anything.
.
.
Q. If you were going to put it in tltero, ,vhy did11 't you put
it in when you came to Mi•. Woodhouse, and you had the
amount of the taxes and the mortgage 1
A. Do you ktiow whether it was in there, or not 1
Q. I am asking you. I haven't seen it.
A. There is right.
Q. I understood you to say you didn't put the amount in 1
. A. I say I don't know whether there was any amo~nt put
m.
Q. Didn't you just testify less than two minutes ago that
you didn't put in amount in there f
A. I didn't say that. I said I dldn 't know WI1ethet it was
in there, or not.
.
Q. Now you say you don't know 7
A. That is right.
Q. Did you have any reason for not putting it in thera 1
A. I didn't whatsoever.
page 111 ~ Q. You already knew everything he owed t
A. Wl1y did I want to swindle llim out of anything?
Q. )Ve will have somebody else to say about that. If you
had the amount and :Mr. Woodhouse was drawing the deed of
trust, why didh 't you tell him the tltnount !
A. Suppose you check the 1·ecord.
l\Ir. Ash bum: He said he didn't lmow, Mr. Kellam.
Mr. Kellam: Ile testified it was not in there.
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By Mr. Kellam:
Q. You got the deed of trust, and what did you do with it
after Mr. ·woodhouse drew it?
A. Carried it back to my grandfather and he and me went
to Mr. Deary.
Q. Had you seen your grandfather before you came over
to l\fr. "\Voodhouse's?
A. Yes.
Q. Who was I1ome when you talked to your grandfather?
A. N obocly but the little girl was there, and my grandfather, his granddaughter.
Q. You came over nncl had the deed of trust drawn and
came straight back to his house 7
A. Yes.
Q. What time did you get back tl1ere?
A. I guess about 12 or 1 o'clock.
Q. What did you say to himt
page 112 ~ A. I told him what I had done and to let's go
down to Mr. Deary's and have it notarized.
Q. Did you tell hin1 how much it was 7
A. Yes.
Q. How much?
A. Seven hundred and some dollars. It was not $800.
Q. Before you went to :Mr. Deary's, Jim said, "'Ve will go
down and see Brown'', didn't he Y
A. What?
Q. After you got the deed of trust and you went back to
James' house and told him you had drawn the mortgage,
James suggested that you go down to see Eddie Brown?
A. Yes. He said he had sold Brown the place.
Q. Did he say he had sold him the entire farm 7
A. He didn't say. He said he had bargained to sell it at
$300 an acre.
Q. Didn't you testify on direct examination that Jim said
he had sold the farm Y
A. Had bargained to sell him the farm.
Q. To sell him the whole farm?
A. He said he had bargained to sell it. I didn't know how
much he was going to sell.
Q. Did you suggest your going down to Brown's?
A. I didn't know Brown.
Q. After he said he bad bargained to sell the
page 113 ~ farm, did you suggest your going clown to Brown's
house?
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A. No. I didn't know anything about Brown.
Q. Did you ask him how much he was going to get for the
:'farm1
A. Yes.
Q. ·what did l1e say?
A. He said $300 an acre.
Q. Did he tell you how many acres?
A. That he was supposed to sell?
Q. Yes.
A. I don't think he did.
Q. You thought he was going to got $300 an acre for tbe
.entire farm 7
A. I didn't know what to think. I had not seen Brown and
I didn't know what he had promised him.
Q. Did you ask your grandfather?
A. Yes, but I don't believe everything I hear.
Q. What did he tell you?
A. He told me he had bargained to sell Brown the "Land
here", but how much of it I didn't know, and Brown was supposed to give him $300 an acre for it.
Q. When did your father come into the picture T
· A. My father hasn't beeI11 in it. He bad nothing to do with
the conversation.
Q. When did he get in the automobile 7
page 114 } A. When I went back home.
Q. After you got the deed of trust drawn you
went back to your home where your father and mother lived 7
A. I came back to Jim Davis' house. . I went to his house
first.
Q. Whose house 1
A. l\fy grandfather's.
Q. Did he get in the automobile f
A. Yes, he went with us.
Q. He went back to your father's house and picked him up7
A. No. I think I met Papa on the road some place.
Q. ·whore did you meet him on the road 1
A. I think by Mr. Baine 's store.
By tho Court:
Q. He came from Norfolk with you?
A. No. He lives out there.
By :Mr. Kellam:
Q. Did you tell him where you were going?

so

Sttpretne Court of App~als of Vitginia

Joh,Mtie L. M,1-lbon (Colored).
A.
Q.
A.
Q.
ter!
A.

Yes.
And thnt is the first time he got in the nutomobilef
Yes.
Did he know anything about your arranging this mat·what matter¥

Q. About the mortgagef

A. Certainly; I told him about it before I picked
him up out there.
.
Q. Yes1
A. I al\vnys consult him before I do anything~
Q. Did you ask him to meet you at Jim Davis ;1
A. No.
Q. You went dowti there, and you said Jim didn't get out
of the automobile 1
A. Down whet•e 1
'
Q. To Eddie Brown's?
A. No, I didn't say that. He did get out.
Q. You stty you helped hitn out V
A. Yes.
Q. And he said to Eddie Brown he bad come down to see
if he wanted to buy the six ncres of land 1
A. I didn't say that. I said he said he Jind come down to
see about his buying the place. I didn•t know bow much it
was.
Q. Whdt did he sayf.
A. Eddie said he had to think about it, and he didtt 't agree
to give him nny pnrticttlnr atnoutlt.
Q. What did you say'l
A. I didn't say anything. I didn't Jmve anything to say.
He and Eddie Brown was talking.
Q. I understood you to say that Jim told him if he didn't
buy it that day that you were takittg up the oppage 116 ~ tiort 1 Is that what you said 1
A. That is right.
Q. And later on he would hava to deal with you Y
.A.. Yes.
Q. Up to that time Jim had not said anything about giving
you an outright deed for the property 1
. A. That is right.
.
Q. Then you carried him from there down to l\lr. Deary's
place!
A. That is right.
Q. What time of day was that Y

page 115

~
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A. I don't know.
Q. Do you know whether it was 1 o'clock or 4 o'clock 'l
A. No, I don't know what time of day it was.
Q. Was it in the afternoon or morning?
A. I don't know when it was. It was in the day and that
is all I know.
Q. You carried him down to Mr. Deary's office, and had
him read the deed of trust 1 Did anybody read tho deed of
trust?
A. Certainly; Mr. Deary read it.
Q. You took the deed of trust out and handed it to l\Ir.
Deary?
A. What do you mean, I handed it to Mr. Deary'l
Q. You bad the deed of trust that Mr. Paul Woodhouse
gave you'l
page 117 ~ A. I read it to him myself, and then he read it.
Q. What did he say when you read it to him 1
A. At his house 'l
Q. What did he say'/
A. He said it was all right and "Let's go down to Mr.
Deary". .
Q. He said it was all right, and in less than an hour he
,vanted to make you an outright deed for it 'l
A. I don't know how much time.
Q. It didn't take over an hour to go down to Eddie Brown's
and come back 1
A. That is what he wanted to do.
Q. Did you stop anywhere else Y
A. Not that I recall.
Q. Did you stay at Brown's house more than five minutes 7
A. Yes, longer than that.
Q. How long did you stay 7
A. :Maybe 15 or 20 minutes.
Q. What else were you talking abouU
A. About this particular thing.
Q. Did you turn the deed of trust over to )Ir. Deary?
A. Gave it to·him to be notarized.
Q. Did Mr. Deary read it to him again 'l
A. He read it to him.
Q. What did your grandfather say 'I
pnge 118 ~ A. He said he understood, that he had already
seen it.
Q. What did he do?
A. He didn't do anything.
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Q. What did your grandfather do 7
,
A. I think that is beyond the question, what he did. I Jrnve
told you.
·
Q. After you handed the deed of trust to Mr. Deary and
after it was rend, you say Jim said he was ready to sign it t
A. That is not what he wanted.
Q. I thought you said he said he was ready to sign it T·
A .. Yes; but he said that wf\s not what he wanted.
Q. He said he was ready to sign it, and said it was not
what l1e wanted?
A. He said it was not what he wanted and, "I want to
give him tlrn place. I want him to have the place", and Mr.
Deary said, "Ifow do you -want to give it to him, by a will,
will it to him, ot· deed it to him Y"
Q. As soon as he said it was what he wanted and he was
ready to sign, then he said, "That is :not what I want"?
A. No.
Q. What did he say?
.A.. He told Mr. Deary he wanted to deed it to me and Mr.
Deary said, "You can will it to hiin and can change your will
every day in the year". He said he wanted to deed it.
Q. How long did he wait before he said that 1
page 119 } A. I don't know.
·
Q. About how long?
A. I don't know.
Q. Do you think you were waiting there thirty minutes?
A. Maybe we did and maybe we didn't.
Q. Do you know what changed his mind?
A. No.
Q. You don't know 7
A. No.
Q. In other words, it was you, was it not f
A. No.
Q. You don't have any idea what changed his mind?
A. I really don't; no, I don't.
Q. He said he wanted to give n deed of bargain and sale.
What did you say?
A. I didn't want the property.
Q. You didn't want the property then and don't want it now
if you can get' your money backf
A. I am not goirtg to say that.
Q. Why?
A. I just don't want to be kicked around. If he l1ad come
back right after that and said he wanted it back, I would be
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glad to give it to him. After he give it to me he was going
to take it away like J.. was a kid three years old.
Q. And you don't like it?
page 120} A. No, I don 1 t, if it was you or anybody else.
Q. After he said he wanted to make a deed,
what did you do?
A. Nothing for me to do~ He done. tl1e talking.
Q. ·what did he say?
A.; He SElid, "That is my grandson and I want him to have
my place,,, It was his affair and not mine.
Q. What was done theµ f
A. He said, "He is going to let me live there until I die".
Q. ·who said that 1
A. He said that.
Q. What did you say7
A. You know it was all right with me. It was my grandfather and I was not going to bother him ..
Q. ,vhat did. you de, then 7
A. He calls Mr. Ackiss.
Q. :ttlr. Deary called him t
A. Yes.
Q. A.nd you went down to :Mr. Ackiss' office?
A.. Yes.
Q. You went in there and, of course, told him what you
wanted to tell him 1
A.. ·what?
Q. You went in there and told him what you
page 121 } wanted, 7
A. Yes.·
Q. And you handed him the deed of trust?
. A. Yes.
Q. And :Mr. Ackiss had his secretary prepal'e the mortgage1
A.. Yes.
Mr. Asl1burn: Prepare what,
l\fr. Kellam: The deed.
The Witness: The deed.
By l\fr. Kellam:
Q. That was done. He prepared it and read it and asked
him if he understood it?
A. Yes, and he said yes. He said he can't write, and he
had him touch the pen.
Q. Was that in the secretary's office?
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A. Yes.
Q. Where was Mr. Ackiss at that timcf

A. He was out there, too.
Q. The secretary read it instead of Mr. Ackiss Y
A. He went in and dictated it, and crune back and she read
it.

Q. After it was written out she read it 1
A. Yes.
Q. Was Mr .Ackiss in there when she was reading it t
A. Yes, he was in there.
Q. But she did the reading1
page 122 } A. Yes.
Q. He signed it by his markt
A. That is right.
·
Q. What did you do with the deed 1
A. Gave it to him.
Q. Left it with-Mr. Ackiss1
A. Yes, sir, to get it recorded and. send to me.
· Q. It was recorded the next day 1
A. I don't know. It was recorded.
Q. Didn't you notice what day the deed was recorded f
The Court: The record will show.

A. I never noticed about the date.
By Mr. Kellam: Q. It was recorded on the 29th of December at 10 :28, and
you say Brown came to see you, I understood, about February 'I .
A. I don't know when it was. I didn't say, but I k11ow he
came.
By the Court:
·
Q. Sometime after you got the deed 'l
A. Before I got it.
·
Q. Before you got it Y
A. Yes, sir.

Mr. Ashburn: Before it came back to him from the Clerk's
Office.
By the Court: ·
page 123 ~ Q. You had not gotten it back from here f
A. No, sir.
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By Mr. Kellam:
Q. The. deed was returned to you to your address on December 29, 1943?
·A. I don't· know what date.
Q. You say you didn't want to be kicked around, and if he
had come to you you would have given it back to him f
A. If he had come to me and talked it over with me any
way it would be different.
Q. Did you get a letter from him in the early part of June
asking you to come down to see him on some particular business?
·
A. I don't know what the date was, but I got a letter.
Q. How long after you got the letter before you came down 7
A. I don't know. I am a service man and you can't go
anywhere you want.
Q. It was about two weeks, wasn't it!
A. I don't know. It may have been a month.
Q. ·You went down there on Sunday?
A. Yes.
Q. Your grandfather told you he had been told that you
said you bad bought his land 1
A. He knew it.
page 124 ~ Q. But tlmt is ~hat he said 1
A. Yes-no, I didn't say he said that. He said
I had said he sold his land.
Q. He said you said he had sold his land 7
.A. Yes.
Q. And that he had not sold it to you 7
.A. Yes.
Q. Of c;ourse, you told him you had bought it Y
.A. Yes.
Q. You heard him testify that after you told him that he
went down to Mr. Deary's7
.A. Yes.
Q. And :Mr. Deary called up Mr. Ackiss about iU
.A. Yes.
·Q. At that time you were willing to do most anything he
wanted, up to the time he brought suiU
A. Yes.
Q. I want to show you a letter written you on June 30,
1944, calling your attention to this matter, and ask you if you
didn't receive the original of this letter, and if you didn't
come ·to my office about it!
A. Sure. If he had ·come to me himself-
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1i

Q. You came to see me 7
A. He could come to soc me.
1\Ir. Kellam: I wish to introduce this copy.

page 125

~

(The letter was marked "Exhibit X".)

By Mr. Kellam:
Q. No suit had been brought up to that time, had it 1
A. No.
Q. And you stated you would let me know what you would
do about it in a few days 1
A. That is right.
Q. And you didn't come back to let me know, did you Y
A. No, I didn't.
Q. You got a deed fol' the property on December 28th, didn't
yout
A. Whatever date it was.
Q. I will show it to you so that you will be sure.
A. It don't make any difference about that.
Q. Look at it and see if it isn't the 28th, and then look on
th eback and see if it was not recorded on the 29th f
The Court t The deed speaks for itself.

- Bv Mr. Kellam:
·Q. That is December 29th?
A. Yes.
Q. You didn't pay the delinquent taxes at the time you got
the deed, did you?
A. You can check tliat.
Q. Did you pay the taxes 1
A. I don't know what d~te I paid them, Lawyer.
page 126 ~ I paid the money there that I was supposed to
·
pay according to the law, and the book down,
stairs will prove it.
· Q. You didn't pay the delinquent taxes until January 25,
19447

.

A. They are paid.
Q. They are paid?
A. Certainly.
Q. You paid $336.11 7
A. I had to come down to pay it mysef. I could not get down
here any time I wanted to.
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Q. You knew your grandfather was old. He said he didn't
owe any, and did you think he was telling you a story 7
A. I didn't know what to think. ·
Q. You didn't know whether he was telling you a story or
was just mistaken 1
A. I didn't know what it was, and that is why I crone back.
He told me he had paid them last year, but he had not.
Q. You say he was talking to you about pay~ng back the
money, and you told him he didn't owe you aily money?
A. That is right.
Q. No suit had been brought at t,hat time.
A. If he had come to me it would have been between him
.and me after that.
Q. You know that your grandfather is quite old?
A. Sure, I know i't.
page 127} Q. You know he has got a mind of a babyf
A. No, he hasn't.
.
Q. You know he is very feeble, physically and mentally?
A. I know he is physically feeble, yes.
Q. Don't you know the man has not been able to ,vnlk for
ten years?
A. Certainly~
Q. And he drops out very frequently?
A. I have been knowing him, I think; all of iny life. I am
quite familiar with him.
Q. You are quite familiar with him 1
A. Yes.
Q. Have you ever seen him fall down 7
A. Sure. I used to work for llim.
Q. He had great confidence in you, didn't he?
A. ·what do you think I had in him?
Q. I understood you to say that when be told you about
the taxes you didn't know whether he was telling you a story,
or not?
.
A. Arc you going to pay out money in something without
:finding out about it!
Q. No.
.
A. If it had been my daddy I would have done the same
thing.
Q. Did you tell Marie, his daughter, who had
page 128 ~ been living with him her entire life, that you had
a deed for this propertyt
A. Sure, I told her.
Q. When did you tell her that?
A. I don't know, but I told her.
• J
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Q. Did .you ever tell her until after you got that letter
which was written in June asking you to come down to see
himt
.
A. Why should I tell her7 He has children, and nobody
wants it until I pay for it, and then everybody wants it. Nobody would take it up.
Q. Who told you nobody would take it up 7
A. Nobody did take it in 19 years.
Q. Who told you that j
A. Nobody did take it up.
Q. Nobody told you Y
A. Nobody didn't have to tell me.
Q. You heard your grandfather say that l\fr. Jim Smith
said he never wanted Jim bothered as long as he lived 7
A. That is right; I believe he did.
Q. When you went to get the note, what did they say to
you about the note 7
A. What did who say7
Q. Whoever you· talked to Y
A. They asked me why did he want to and I said I didn't
know, that he wanted me to take it.
page 129 ~ Q. ·what did you say about that?
A. What,
Q. ·what did you say when they asked you why Jim wanted
you to take the note up Y
A. He told me to take it up and that is what I told them,
that he wanted it to still remain in the family.
Q. They were not after him to take it up7
A. No, they were not bothering him ..
Q. Did you tell George, his son, who lived right there within
a few hundred yards of him, about this?
A. Why should I tell him when he lived right there! He
had nothing to do with it. ·
By Mr. Ashburn:
·
Q. J obnnie, do you remember who witnessed your grandfather's signature to this deed t
A. Yes, sir.
Q. Who was it Y
A. Lawyer Ackiss, and bis secretary and my father.

Mr. Ashburn: That was introduced, tl1e original instrument, and it shows his signature, the witness to it and the
notarial acknowledgment.
Mr. Kellam: That was introduced.

.
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FLOYD T. DEARY,
called as a witness on behalf of the defendant,
having been first duly sworn, testified as follows:
By l\Ir. Ashburn:
Q. State your name, age and place of 1'esidence, please.
A. Floyd T. Deary; 52; London Bridge.
Q. How long have you lived there, Mr. Deary¥
A. I have lived around London Bridge since 1910.
Q. Are you a Justice of the Peace for the County1
A. That is right.
Q. And have been for how long?
A. About 16 years, something like that.
Q. Are you also a Notary?
A. Yes, sir,
Q. And have been a Notary for how long!
A. Ob, about 20 years.
Q. In your capacity as Justice of the Peace, do you attend
to quite many small business affairs for the people living in
that neighborhood and community?
A. I fill out most all the forms, ration forms, and things
like that! They bring about everything there. Most of their
small business they bring in and ask me to help them.
·
Q. How long have you known this old colored man, Jim
Davis?
A. Since 1910.
Q. Have you seen him frequently?
page 131 ~ A.
ell, I haven't seen him so frequently in
the last few years. In other words, when he used
to have an automobile I used to see him. I see him once
maybe in every three or four months.
.
Q. Have you any interest in the outcome of this caseT
A. None whatsoever.
Q. A gentleman by the name of Mr. James Smith has been
referred to in this testimony as having been due some· money
by this colored mnn Davis. ,vho was Mr. Jim Smith T
A. l\Ir. James Smith was a farmer living in Great Neck.
He was the grandfather of Eugene Smith who was named
executor under his will. Eugene Smith is now in the service.
Q. He is in the Army and away from here, and you have
attended to some of the business f
A. Yes.
Q. Did Jim Davis come to your office at London Bridge
late in December of 1943 accompanied by . his grandson,
Johnnie l\falbon 1

"r
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A. He did.
Q. Who else came with thein?
A. I think .Johnnie's sister. I think Johnnie's sister, Johnnie and ,Jim Davis came.
Q. The colored girl 1
A. Yes.
Q. Was that on the same day the deed was prepage 132 ~ pared by :Mr. Ackiss?
A. Yes.
Q. ,vhen they came over, state what occurred?
A. Johnnie come down there and he had a deed of trust.
To tell you the truth, I don't know who bad prepared it. He
had a deed of trust for somewhere around 720-some dollars.
He bad a note and deed of trust for his grandfather to sign
securing him for an amount of money he had expended on
his grandfather's pla,~e. I told him, "Wait a minute and
let's g·et Uncle Jim and see what he says". I said, "Uncle
Jim, this is a mortgage, giving J olmnie here a mortgage on
your property", for whatever amount it was, and "he is to
pay that note, interest and taxes". I said, "Nobody has been
bothering you, have tl1ey?" I said, "I understood t11e agreement was that they would never bother you for the note".
He said, ''Nobody has bothered me''. I understood that he
would not be bothered as long as he lived.
Q. ·when you told Jim Davis the agreement w~s he would
never be bothered as long as he lived, what agreement were
you referring to?
A. About the mortgage on bis place. The old man had had
a mortgage on it for $200 and interest had been running about
15 years, I don't know how long, but 15 or 16 years, and old
man Jim Smith had asked us not to bother the old man, old
man Jim, as long as he lived, for the note.
page 133 ~ Q. You asked Jim Davis whether they had been
·
pressing him for the payment?
A. Yes.
Q. And he said what?
A. He said nobody bad bothered him.
Q. Go ahead.
A. I told him what it was, said to him that it was a mortgage, and he said that it was not what he wanted, that be
wanted to give his grandson the place with the understanding that he would live there as long as he lived. I said, "If
you sign this yo.u can draw a will and leave Johnnie the place".
He said no, be wanted to give it to him now. I said, "That
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is a job for a lawyer, not me". Ho asked me wl1ere was a
lawyer, and I told liim :Mr. Paul Ackiss at Virginia Beach. He
asked if he could see him, and I said I would phone up. I
picked up the telephone and called Mr.· Ackiss and told him
that Uncle Jim was in there and wnnted some papers drawn
and would he be able to wait for him in his office, as it must
have been getting late in the afternoon. He said he would.
He asked me what he wanted. I told him he wanted to deed
his grandson his place. After that they got in the car and
went down to Mr. Ackiss.
Q. ·was it Jim Davis himself who told you what he wanted?
A. Jim Davis himself told me because I suggested his making a will. I explained to him that if he give
page 134 ~ Johnnie Malbon a deed for that property he would
not have any control over it any more, and he said
it was all right, that it.was his grandson and be wanted him
to have the place. It was all right with me if he wanted to
do it because I had no interest in it.
Q. Was anything said about l1is children, whether they
were interested?
A. I asked him about his children and he said they were
not interested in it, and I said I guessed they were not if they
let a mortgage run 15 vears for $200.
Q. They left there to go to l\fr. Ackiss' pursuant to the
telephone call you had made at Jim Davis' request?
A. Yes.
Q. Did Jim Davis ever come back at a later date to see
you!
A. Yes, he came back to see me.
By the Court:
Q. ,Vhen was that?
A. I think it must have been three or four months later. I
told him I didn't know what he had done and that I would
have to call Mr. Ackiss. I called Paul and I said, "What did
you finally draw up for old man Jim Davis, a deed of trust,
or did you draw up a deed for him?" Paul had to look it up
to find out whether it was a deed of trust or a deed. He said
it was a deed, and I said, "I thought it was, but
page 135 } Jim Davis came in here and asked me".
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CROSS EXAMINATION.
By Mr. Kellam:
Q. Mr. Deary, do you remember about what time that was
that they came to your of.flee 1
A. The time of day i
Q. Yes.
A. I think late in the afternoon.
Q. ·who had the deed of trust 1
A. Johnnie had the deed of trust and note for the sum of
700 and some dollars. I could not sny the exact dollars.
Q. Did he turn the deed of trust over to you f
A. He give t11e deed of trust to me. I put it down on my
desk. Uncle Jim was sitting about that far (indicating) from
me.
By Mr. Ashburn:
Q. ·when you say "about that far", you indicate about
four feetY
A. Yes.
Q. To where the stenographer is f
A. I have got a desk about as .big as tllat, and he was ou
one corner and I on the other. I said to him it was a mortgage, giving Johnnie a mortgage.
The Court: You have told us that once.
page 136
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By l\fr. Kellam:
Q. After vou stated that to him-Johnnie Malbon testified it was read to him f
•
A. I didn't read it. I just told him it was a mortgage, giving him a mortgage.
Q. It was not rend to him. You heard ,Johnnie :l\Ialbon
testify that after you told him that he said it was all right,
that that was what he wanted, and then he waited a while
and said that it was not what he wanted.
·
A. No, I don't think he ever told me-I don't remember
him telling me that is what he wanted.
Q. You heard Johnnie Malbon say that?
A. Yes, I heard Johnnie Malbon say that, but I don't 1·emember him saying that.
Q. After you told him what it was, what did he say y
A. He said that he wanted to give the place to his grandson, that Johnnie wa~ paying it off, all of the mortgage, the
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taxess and letting hint live there as long as he lived. I said,
"How about your cbilch·en 1'' and lte snid, "They are not interested'', and I said, "I guess not, if they lot a mortgage for
$200 run fo1· 15 yen rs, they are not much interested";
Q. You sny that when James Davis cnmc back three or
four months 11fter thnt and ttsked you whether n deed had been
given, you called l\fr. Ackiss to find out Y
•
page 137 ~ A. Ycs, because he was the attoruey who drew
it.
Q. You thought he t!Onld llnVe clinilged his tnind before he
got to Virginia Beach Y
A. Yes;
Q. He is a very old man 1
A. That is the reason I was so careful in explairting it to
him. You take any colored people and a lot of white people,
and if. you don't explain it to them, the diff~rence, they don't
know it. A lot of people don't know the difference between
a deed and a deed of trust.
RE-DIRECT EX.Al\IINATION.

By :Mr. Ashburn:
Q. Did .Johnnie Malbon at any time while they \Vere there
suggest that what Jim Davis wanted was a deed rather than
a deed of trust 1
·
A. No. He give me th~ deed of ti-ust atid tlte note. I think
the note was 700 anci some dollttrs. He called him Pop, Grnndpop, and said he wanteq to give him security for his motley.
J ohnni_e ncvor sttid nnythhtg ubout the deed.
Q. You have been in Jith Davis' ctUtipany a great many
times over n period of yea1•s 1
A. Yes.
Q. Was he pet-feetly capabla M thUtsacting business that
day!
page 138 ~ A. I thought be was. He acted all right to ine,
and knew What he was doing.
Q. And he, l1h11sclt. expresMd td yott whnt lte wanted to
do?
A. He told me what he wa11ted.

1\fr. Kallam: tet him testify.
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P. Vv. ACKISS,
called as a witness on behalf of the defendant, having been
first duly sworn, testified as follows:

Bv Mr. Ashburn:
·Q. State your name, age, and occupation, please.
A. P. W. Ackiss, age 44, attorney at law.
Q. You arc Commonwealth's Attorney for this County, arc
YOU not'/
· A. I am.
Q. And have been for how many years?
The Court: The Court will take judicial notice of that.
A. 12 or 13 years.
Bv Mr. Ashburn:
Q. Your office is at Virginia Beach, is it not?
A. Yes.
Q. I have here a deed of bargain and sale bearing your cover, and ask you if that was prepared in your office and at your dictation?
A. It was.
Q. Do you know whether or not it was prepared on the
date which it bears?
A. I am pretty certain it was, because they waited there
and it was executed on the same day.
Q. State the circumstances which occasioned your preparation of that deed?
A. l\lr. Deary telephoned me, and it is my recollection it
was late in the afternoon and I waited for them. He told me
the parties' names, and the deed was to be drawn to Malbon.
Malbon came up, I think with his father, maybe somebody else,
to find out if I was still there, and gave me the old deed of
trust from which I got the description of the deed, then he
went· down and brought his grandfather up· to sig·n the deed.
My waiting room is real small. I may have had someone in
the office, and I went out on the outside where the stenographer is, and I don't recall it being read, but it is my belief,
after listening to the testimony, that it was read. I remember definitely asking Davis if that is what he wanted to do,
give it to Malbon, and I don't know whether he
page 140 ~ said yes or nodded assent, but anyway he indicated that is what he wanted to do. Malbon left
•
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tJ1e deed, after it was acknowledged,, signed and ackn0wledged,
:and asked me if I would record it for him, which I did.
Q. Did you explain to J' ames Davis the effect of that paper
l1ich he was signing was to convey ownership of the prop,erty?
A. Yes, because I witnessed his signature., and I noticed
when he came in he was feeble. I wanted to be sure that he
understood he was giving the deed to 1Yialbon, on account of
his advancd age. ·
Q. There was no question whatever about the fact that he
fully understood the effect of it 7
1
"\\

:Mr. Kellam: Mr. Ashburn is testifying.
.A. No question in my mind at that time.

l\Ir. Ashburn: Perhaps I should phrase the question dif- .
ferently.
l\Ir. Kellam: He has already answered it.

By Mr. .Ashburn:
Q. State whether or not you were very careful to explain
to him th eeffect of the paper which he was signing1
A. Yes, I really did, because I witnessed his signature be-eause he could not sign, and I told him it was a deed for the
property,. and he indicated he understood, either by a nod or
by saying yes, I don't remember which.
page 141 ~ Q. Did he ever come back at a later time and
ask you about the effect of the instrument which
you bad drawn or complained that you bad drawn something
.different from what he intended 'l
A. I don't recall him having come back to the office again.
One of his children, or grandchildren, some one who was interested in it, did come to my office later and asked me what
I had prepared and I told her I had prepared a deed. My
talk with her indicated I may have made a grave error. I
found the papers and I picked up the telephone and called
~Ir. Deary, and it is my recollection I found out it was a deed,
and what should have been drawn.
Q. l\fr. Ackiss, is Dorothy Belton, whose notarial certificate is on this instrument, employed by you?
A. She is.
Q. Did she take the acknowledgment of this instrumenU
.A. Yes.

~6
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Q. Was Jitrt Davis asked to acknowledge Ms signature in
her presence 7
· ·
A. That is her usual custom. I don't recall her exact words,.
but I nm convinced that she did.
Q. Is Miss Belton now married f
A, Yes.
Q, Is sbo well or able to come to court at this time f
A. She is sick today.
page 142 ~ Q. Her deposition can be taken, if necessary'!

A. Yes.

CROSS EXAl\UNATION.
By :Mr. Kellam:
..
Q. Mr. Ackiss, ttfter l\fr. Den17 called you about this tnatter, I understood you to say that John Malbon and his father
came to see you attd asked you to prepnre the dMd 7
A. Yes. Jim Davis didn't come with them when they first
came in the offlee.
Q. He didn't come, but Johnnie Malbon brought the deed
of trust up and delivered it to you and told you, in othel' words,.
what they wattted f
A. Thnt is right.
Q. And you prepared, of c(jttrse, just exactly what he told
you to prepatef
.
A. Ylls, and what :Mr. Denty had told me to do,
Q. WhaU
.
·
A. And what :Mr. Denl'Y also had said.
. Q. Wbett J ohrt~ie Malbon brought the tlecrd of trust up, did
he tell you that the pt·opetty was being ctntveyed subject to
the life estate_of Jim Davis in the propertyf
A .He may have, I cart 't say that tltat 1s not true, I don't
1;ecnll it, I listened to l\lr. lJeary'g tegtinttlrty, and 1 dah 't recttll it, but tt tnay have happened.
page 148 ~ Q, If he had told you artd you had Uhdel'stood
it, you wt1t1lcl, of course, httve put it in 7
A. Y@s.
Q, As you do in every instattce f
A. It would have been in tliu deed.
l\Ir. Kellam: I Jtno~v thttt, I think that is all.

Mr. Asbbttrfi 1 We i•est,
Mr. Kellam: That is our case.

Johnny T. Malbon v. James Davis.
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In tl1e Circuit Cou:rt of Princess Anne County.
James Davis (Colored),
v.

.Johnnie T. Malbon (Colored).
NOTICE OF APPEAL.
To l\Ir. Floyd E. Kellam,
.Attorney for tho cQmplainant.
PLEASE TAKE NOTIOE that on the 6th day of August,
1945, at 10 o'clock A. J\f., or as soon thereafter as I may be
lieard, ut the ooul'troom of the Circuit Court of Princess Anne
County, Virginia, the undersigned will present to the Hon.
B. D. White, Judge of the Circuit Court of Princess Anne
County, Virginia, a stenographic report of the testimony and
other incidents of the trial in the above case, tried on April
12, 1945, before the Hon. B. D. White, Judge of said Court.
And also tliat the undersigned will, at the same time and
place, request the Clerk of the said Court to make up and deliver to counsel a transcript of the record in the above entitled cause, for the purpose of presenting the same with a
petition to the Supreme Court of Appeals of Virginia for a
writ of error and supersedeas therein.
JOHNNIE T. MALBON,
By W. R. ASHBURN, Counsel.
Service accepted this 6th day of August, 1945.

F. E. KELLAM,
Attorney for the Oomplainant.
page 145 }

,JUDGE'S CERTIFICATE.

I, B. D. White, Judge of the Circuit Court of Princess Anne
County, Virginia, hereby certify that the foregoing is a true
and correct transcript of the testimony and other proceedings of tl1e trial of the case of James Davis v. Johnnie T. :Malbon, tried in said court on the 12th day of April, 1945, which
transcript contains all of the testimony, adduced, the motions and objections of the parties, the mlings of the Court
and the exceptions of the parties, and that the exhibits mentioned in said transcript are all of the exhibits offered in said
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trial, and the same have been initialed by me for the purpose
of identification.
I further certify that this certificate has been tendered to
and signed by me within the time prescribed by Section 6252
of th~ -Code of Virginia, providing for the tendering and
signiµg_. of bills of exception, and that reasonable notice in
writing, has been given to the attorney for the complainant
of the time and place at which said certificate has been tendered.
Given under my hand this 6th day of August, 1945.
B. D. WHITE, .Judge.
page 146}

CLERK'S CERTIFICATE.

I, William F. Hudgins, Clerk of the Circuit Court of
Princess Anne County, Virginia, do hereby certify that the
foregoing transcript of the testimony and proceedings at the
trial of the case· of James Davis v. Johnnie T. Malbon, certified by the Judge of said Court, was filed in my office on
the 6th day of August, 1945.

WILLIAM F. HUDGINS, Clerk.
A copy teste
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I, William F. Hudgins, Clerk of the Circuit
Court of Princess Anne County, Virginia, do certify that the foregoing is a true transcript of the record in
the case of James Davis, complainant, v. Johnnie T. Malbon,
respondent, lately pending in said Court.
.
I further certify that the same was not made up and completed and delivered until the attorneys for the complainant
had received due notice thereof, and of the intention of the
respondent to apply to the Supreme Court of Appeals of Virginia, for a writ of error and supersedeas to the judgment
the1·ein.
WILLIAM F. HUDGINS,
Clerk of the Circuit Court of Princess
Anne County, Virginia.
A Copy-Toste:

.

M. B. WATTS, C. C.
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