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IN THE

Supreme ·Court of Appeals of Virginia
AT RICHMOND.

Record No. 3231
CATHERINE L. HARLESS.. ADMINISTRATRIX OF
THOMAS E. HARLESS, DECEASED AND GbRMAN
L. BURNETT, ASSIGNEE, Plaintiffs in Error,.
versus·

ATLANTIC LIFE INSURANCE COMPANY, Defendant in
Error.

PETITION FOR WRIT OF ERROR AND
SUPERSEDE.A.8.

To the Honorable, the Chief Justice and Associate Justices
of the Supreme Gou.rt of .A ppeall~ of Virginia:

Your petitioners, Catherine L. Harless, Administratrix of
Thomas E. Harless, deceased, and Gorman L. Burnett., Assignee, respectf:ully represent that they are aggrieved by a
final judgment of the Circuit Court of the City of Lynchburg,
Virginia, entered for the defendant in accordance with a verdict of a- jury in a cause wherein your petitioners were plaintiffs and the Atlantic Life Insurance Company was defendant,
which judgment was entered on the 24th day of September,
1946. A duly authenticated transcript of the record is presented herewith, and it is prayed that the same may be read
arid treated as a part of this petition, that the aforesaid judgment may be reviewed and reversed, and that the same may
be referred to the said Circuit Court of Lynchburg, Virginia,
for another trial to be had on the issues joined therein.

2.
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*INTRODUCTORY,STATEMENT.

The parties in this pedtion will be referred to as plaintiffs
and defendant accordin1~ to the relationship wh_ich they occupied in tlie trial of this action in the Circuit Court of Lynchburg.
.
This action was broug·ht by the plaintiffs, based upon a
policy of life insurance issued by the defendant company on
the life of Thomas E. Harless, being designated as Policy
Number 308699~ for thE! sum of Five Thousand Dollars
($5,000.00) with the provision therein· for double indemnity
in case of accidental death, said policy being dated December
18, 1945. The said poliey also contained a clause providing
that should the insured die by his own act within two years
from the date thereof, the defen_dant 's liability should not
~xceed the premium paid on apconnt of the said co_ntract of
msurance.
The said Gorman L. Burnett was assig'Dee of the aforesaid
policy, the same having· been assigned to him by the ·said
Thomas E. Harless as additional security for certain sums of
money owed by the said Harless to the said Burnett, particulars of which will appear from the terms of the said assig,1ment.
The plaintiffs' notice of motion claimed Ten Thousand
Dollars ($10,000.00) under the terms of the aforesaid policy
upon the ground of the insured having died by accidental
means.
The defendant company denied liability except to the extent
of the premium paid for the said policy on the following
grounds:
·
• (1) Tha.t the said Thomas E. Har1'lss died from his
.
own act, or as a result of suicide;
(2) That the policy was void on account of the following·
false statements contained in the application for the said
policy:
3•

(a) The misrepresentation of the status of the applicant
as to whether he was sin!~le., married, widowed or divorced;
(b) That the decedent misrepresented his occupation, having stated· it. as none oth,ar than the owner and operator of a
filling station and the owner and operator of several trucks,
and the further statement that he did not contemplate making any change therein;
(c) That the said· Thomas E. Harless misrepresented his
habits by indicating in his application that he did not become
intoxicated and only dra:nk alcoholics occasionally.
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THE ISSUE.
. · After the taking of evidence was closed, defendant's counsel made a motion to strike the evidence., and the Judge of the
said Circuit Court granted the said motion and struck the
plaintiffs' evidence, thereby compelling the jury to render a
verdict for the defendant upon the ground that the evidence
conclusively showed that the said Thomas E. Hatless died
by his own act and as a result of suicide, and that, therefore,
there. was no liability due to his administratrix. under the
terms of the policy which was the basis of the plaintiffs' action.
4•
*The assignment of error, therefore, is that the Court
·erred in granting the defendant's motion and striking the
plaintiffs' evidence in this cause and preventing the jury from
passing upon the issues of fact involved in the action.
The Court's action in granting the·said motion was based,
according to the opinion of the Judge as set forth in the Record, page 326, upon the matter of the cause of the death of
the said Thomas E. Harless; however, the questions involved
will also be discussed as to the other defenses relied on in the
pleadings which were based upon. the application of the decedent, Thomas. E·. Harless,. for the policy of life insurance.
FACTS.
Thomas T.· Harless, a man twenty-nine years of age, who
was at that time a half-owner. of a filling station situated in
the City of Lynchburg., and also the owner of three trucks
engaged in general· contracts for hauling, had purchased two
pieces of property, real estate and houses, in the City of
Lynchburg through Mr. Gorman L. Burnett. Both of these
properties were purchased on speculation and with little capital, the rents of same being sufficient to carry the property
and also to curtail the indebtedness, and the policy of insurance was taken out at the suggestion of Gorman L. Burnett
as additional security for the obligations for the purchase of
these properties, and was assigned to the said Burnett as
additional securitv.
itThe application for the policy was made on the 8th
· 5*
day of November, 1945, and the policy was d~ ted December 18, 1945. The beneficiary of the policy was Catherine L.
Harless, mother of the insured. The first section of the application, which did not contain the medical examination was
dated October 11, 1945.
·
On the 25th day of October, 1945, the said Thomas E. Harless was involved in an automobile wreck in the County of

I
I

I
"-
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Amherst~ and on a warra.nt issued against him dated October
26, he was tried on the 13th day of November, 1945, by the
Trial Justice of that Co,unty and ·fined $125.00, $100.00 for
driving his automobile under the influence of intoxicants and
$25.00 for reckless driving. This case was disposed of by
the payment of $100.00 1ine and costs for driving under the
influence of intoxicants, nnd the $25.00 fine for reckless driving was suspended. As a result of this conviction, he forfeited his driver's license, and on this account, disposed of his
three trucks, purchased EL seven passenger Buick automobile,
and moved his domicile to Maryland, where he secured a
driver's license and uncfortook to operate his Buick automobile as a taxi, and this continued up to the time of his death.
He made this move some·:ime before Christmas, but after the
trial in Amherst on NOVE!mber 13.
On the night of Friday, February 22., the said Thomas E.
Harless returned to Lynchburg and rented a cottage at the
Old Fort, a place on the :south side of the City. of Lynchburg
at the intersection of Routes 501 and 460. On the follow6"' ing Monday night, at sometime •between seven and eight
o'clock of that nig·ht, the said Thomas E. Harless died
as a result of a pistol wound through his l1ead, the pistol ball
: entering the left side of his head between the temple and the
ear, and going through his head. When found at about eight
o'clock that night, he was. lying across "the bed on his right
side, with his hand either resting on the pistol from which one
bullet bad. been fired, or the pistol resting on his l~ft hand.
He was left handed. Tho door to the room in which he was
_ found was unlocked, the windows were closed. No one beard
the shot from the pistol, and on a search in the room that
night, no pistol bullet could be found. The bed clothes were
in a knot on the bed und,erneath his body. The light in the
room was burning, and t:he telephone, which was a movable
hand set., was on the floor between tl1e bed on which the body
was found, and the dresser. His feet were on the floor, his
body stretched across the bed in the position hereinabove
mentioned.
. These were all of the ::acts so fa'r as the actual cnuse of
.
death are concerned.
The defendant conte.udud that the death was the resu]t of
suicide, and introduced circumstantial evidence in an effort to
establish this fact, the said circumstances g·enerallv consisting of the following testimony:
..
(1) That the said Thomas E. Har]ess was, at the time of
his death, in a critical financial condition.
(2) That he was of a re!ckless disposition, especially in the
use of firearms.
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•(3) That he drank heavily and was drinking on the
day preceding his death.
The facts established by the evidence under the above headings will be discussed in the order in which the headings are
given, and thereafter, the facts relied upon by the plaintiffa
to establish accidental death rather than death by suicide will
be 1·elated.
7•

(1) That the said .7.'homas E .. Harless was., at the time of his
death, in, a critical financial condition.

It was shown that Thomas E. Harless had purchased the
Buick automobile hereinabove referred to from the DrinkardPayne Buick Corporation for the sum of Seventeen Hundred
Fifty Dollars ($1,750.00), Nine Hundred Fifty Dollars
($950.00) of which was paid in casb, leaving a balance of
Eight Hundred Dollars ($800.00)., which was financed over
a period of fifteen months at the rate of Sixty-two Dollars and
Twenty-five Cents ($62.25) a month (Record, page 297). · On
his visit to Lynchburg and the cottage at Old Fort which resulted in his death, he was behind in the .payment of one
month's installment, and as the purchase was financed by the
G. M. .A. C., the representatives of said Drinkard-Payne
Buick Corporation called on him at his cottage on the evening
prior to his death and demanded the payment of the balance
due, as a result of which he gave to Mr. Stark, the field representative of G. M. A. C., his check ·for Eight Hundred
8* · Seventeen Dollars and Fifty ~cents ($817.50) (Record,
page 301), and in the meantime, the car was being held
for the payment of this check. It developed after his death
that there was not sufficient funds in the bank in Baltimore
to meet the afore said check. A distress warrant had been
levied on an old filling station which he bad rented from
C. H. Falwell, and this was issued on the 23rd day of Feb·
ruary, 1946, the amount claimed in the distress warrant being
~our Hundred Dollars ($400.00). By lJgreement between
the administratrix of the estate and C. H. Falwell after the
death of the said Thomas E. Harless, the claims involved in
the distress warrant above referred to were settled for the
sum of Fifty Dollars ($50.00) cash and the retention by the
said C. H. Falwell of certain property stored in the said :filling station. See exhibit ''Plaintiffs' Exhibit Fiv~". In addition to these items., it was proven that R. H. Mahanes had
written some letters to Harless, requesting him to collect
some money for hauling which Mahanes had done under
agreement with the said Harless involving Four Hundred
Twenty Dollars ($420.00) due to the said . Mahanes, but it

6.
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further developed that this.money had not been collected by.·
the said Harless, that it c:ould have been collected at any. time,..
and that from the collection of the total amount due, Harless
was himself ·entitled to Fifty Dollars ($50.00),. the rest be..:.
longing to the said Mahanes ( See Record, page 225) ..
This was, in substance:r the extent of the ~vidence as to the
'financial embarrassment of the said Thomas E. Harless. On
the other hand, it wa.s shown by·the evidence that he had
9~ a considerable amount *of cash on his person a short
while before his deELth (see· Record, page 203), that he
had the money due from the hauling on the contract which he
had with ·Mahanes that lie could have collected at any time,
that he had a considerable equity in his houses which he hacl
purchased through Mr. :Burnett, and that he could have secured further credit from Burnett had he made any request for
the same (see Record, page 313). The inventory of his estate
after his death showed that he had· personal property of the
value of Two Thousand ~rwo Hundred Sixty-two Dollars and
Fifty-four Cents ($2,26~'..54), against which there were no
substantial claims for debts and that his equities in the house~
purchased by him were worth approximately the same amount
of money, or at least as much as Fifteen Hundred Dollar.:,
($1,500.00), so that he was not in any desperate financial condition ..
(2) That he was of a. reckless disposition: especially in the
use o/ fireanns.
·
..

There is no substantial .testimony on this phase of the case
indicating suicidal intent. An effort was made to. show that
he had made certain threats indicating suicide. The witness,
R. A. Mawyer, who was called by the defendant on this phase
of the case, proved that on one occasion he heard Harless
make some remark in a joking way to the effect that if anythi:ng happened to him it would not be of any consequence,
as he did not. amou:rit to anything (Record, page 233),
10* but *all of the evid•mce on this point indicated onlv a
carefree young man with a certain tendency towa'i-ds
recklessness, but nothing to indicate a suicidal tendency or a
·disposition which would incline one towards suicide. The
testimony of his former wife was introduC'ed, and she·testified
as to his threatening he:r with a g'Un on two occasions to
force her to release an embarrassing· letter which she had
possession of which had been written to him by another
woman, but the entire gist of her testimony went no. furthe1·
than the usual quarrels between husband and wife on such
occasions and fell far short of establishing any mania or
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suicidal tendency, and from the tone of this testimony, it is
evident that she was going as far as- possible to testify contrary to the interests of Harless' estate in the collection of
the insurance (See Record, ·pag·e 286).
Throughout the entire testimony offered on this phaRe of
the case, there was not the ~lightest bit of evidence which
would point in the direction of suicidal mania.
( 3) That he drank heavily and was drinkin..q on the day
preceding his death.

The testimony offered by the defendant on this branch of
the case· was. apparently aimed principally at the ground of
defense relied upon in the false statements made in the application, and will be disc11ssed more fully under that phase
of the case.
·
The testimony of Elmo Cooper, which was so· biased
11 * as to lose ::"most of its weight as evidence to establish
the truth and was evidently delivered in a spirit of spite
against the memory of the man who seemed to be hated by
him, only went to the point of showing that on some occasions
when Thomas E. Harless was drinking and engaged in a
party with others, he created some disturbances at the dance
hall conducted by the witness in Ainherst County, and at one
time had been convicted of some minor offense and ordered
to stay away from his place. There is not in the testimony
of Elmo Cooper any evidence of intoxication as that term is
usually implied, but only some slight case of rowdyism, such
as the following· statement made by him (Record, page 192):
"Q. And the only time that you saw him drunk or drinking
was the time that he was driving the car under the influence,
and you had him up about that; isn't that true?
"A. Oh., I have seen him drunk a number of times; drinking·. I wouldn't say drunk.
''Q. What-that's what I am getting at. You have seen
him drinking?
'' A. I have never seen the boy down. I wou~tln 't sit here
and say that. But I have seen him drinking. I have never
seen the boy drunk; down. What I call a drunk is a man that
can't move and can't get about.
'' Q. Well, staggering T
'' A. Well, I don't know."

In the testimony as to the drinking habits of Tl1omas E.
Harless there is nothing to indicate any moroseness or
12• moodiness connected with *his drinking or the after
·effects of it, but only the mental attitude of the average
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youngster who enjoyed this sort of excitement, and there is
no evidence in the entire record to Rhow that any one has ever
seen him drunk as that word is commonly understood.

FACTS INDICATING . ACCIDENTAL DEATH HATHJiJR
TH..A.N SUICIDE.
The summary of all the evidence relating to the habits and
g·eneral manner of Thomas E. Harless show him to be a
young man full of animal spirits, a hard worker, who was
getting along· in the world financially, but a man who was
rather loose in his gener.al moral makeup in regard to the
common standards of the public. He drank rather frequently,
but all of his drinking was apparently during pa~ties with
oth~r people, and he was able to handle his drinking· in such
a way as to take care. of :himself and to be able to drive his
automobile. He was friendly towards other people, and was
popular with both men and women, and there is not the slightest evidence of any moodiness or despondency or suicidal
tendency in any of the evidence in the record.
He had been divorced from his first wife, the decree having
been entereg on the 7th dEty of December, 1944. Prior to his
death, he was interested l.n another woman by the name of
Catherine Staton, and was engaged to marry her. On the
occasion of his last visit fo Lynchburg, which resulted in his
death, there was evidence of s?me drinking on his part on
the Saturday preceding his death and on the *day of
13* his death, l\ionday, h<~ had driven into the City of Lynchburg and purchased u fifth of whiskey, which he carried
down to the home of CathEirine Staton, and there gave drinks
to the other people in the house from that bottle (Record,
page 155). He there took Catherine Staton in the cab with
him at the Old •Fort, wher,~ they remained during the rest of
that day until about six o ··clock in the evening. At the time
of his death, this bottle wns found on the dresser about onefourth full.
Before Catherine Stato11 left the cottage, two men, Mr.
· Stark,. representing· the G. 1\1. A. C., and Mr. Frank W. Turner, of the Drinkard-Payi.~e Buick Corporation, went to the
cottage to make the final si~ttlement with Mr. Harless for the
balance due on the automol>i1e, and at that time, Harless gave
to them the check for the 'balance clue. These men were with
Mr. Harless for a period of time estimated at from thirty to
.forty-five minutes. This conversation occurred approximately at fi~e-thirty that ~ftern?on (~ecord, page 303). Mr.
Turner testified that at t.ha.t · time Harless was thoroughly
capable of attending· to business and was not intoxicated.
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. At six o'clock, Catherine Staton insisted on going home, as
she had to rest before going on her night shift at eleven
o'clock that night, and he went in the cab with her, after
urging her not to leave. He returned immediately to the
,cabin after taking the Staton girl home and making an engagement to see her again on the following morning. His friend;
R. A. Mawyer, who was a boy sL. .deen years of age, and who
had worked with Harless, called him over the-telephone
14* at a time *estimated at between six-thirty and six forty..;
five, and he undertook to, repeat the conversation he .had
with him at that time (Record, page 239) :
·
·

I.
I

'' A. Well, I told him to come over, I wanted to talk to him.
He said, 'Well, kid, I haven't got anything to drive at the
present. How about you getting one .of your father's cars
and come over 7' I said, 'Tom, they 're very much tied up.'
And I said, "I'll get a cab.' And he said, 'If you do that, go
by and get Kitty.' I said, 'I g'Ot to wa~h and dress first "" * ~'
Then he said, 'Well, Kid, don·'t dress too much because they
might not let you have her.' I said, 'Well, if they don't let
me have her., then whaU' He said, 'Why, if they don't let
you have her, you and I are going over there anp. find out why
the hell they don't.' That's all he said."
There was nothing in this conversation that was abnormal
or suggested any suicidal purpose or intent, and some time between this conversation and eight o'clock that night, Harless
died as a result of a bullet wound through his head. It happened at a time when he was momentarily expecting his friend
to come in and bring his girl with him, and on the evening
before his engagement to see his sweetheart whom he expected to marry. There has not been shown any act, any
word, or any gesture or any state of mind on the part of
Thomas E. Harless during tl1e day and the hours immediately
preceding his death indicating the slightest worry or mental
depression or abnormality abqut him or his conduct.
15*
*This fact must be considered a]ong with the general
the~e running through every witness who testified in
the .case to the effect that he was a man of unusually happy
and carefree disposition and never s.eemed to worry about
anything. .
In dealing with circumstantial evidence, it is well nigh impossible to relate every detail of faC"t testified to, but the statement of evidence which is contained herein is su bstantiallv all
of the important testimony which would indicate any 'circumstance for or against a theory of suicide on the part of
Thomas E. Harless.

0
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•THE LA"'\V INVOLVED.

· The principles of law Ct)vering the burden of proof and the
quantum of proof necessary to establish suicide in cases of
this character have been nettled by this Court in a number of
cases where these princi:ples have been involved, and there
can be small doubt about the law concerning these problems
established in Virginia, and brief reference will be made to
the Virginia cases and to the statement of the principles as
contained therein.
In the ~ase of Life lffmtrance Company v. Brockman: 173
Va. 86, the Court, on page 93 said:
'' These instructions tolcl the jury that where circumstanthil
evidence was relied upon to establish suicide, as a defense
to an action on a life insu.rance policy, the law presumed.that
death resulted from a na1.ural cause, and that the burden was
upon defendant to establish suicide by clear and satisfactory
evidence to the exclusion of any reasonable hypothesis consistent with death from natural or accidental causes.''
This case involved a question of death 1·esulti11g from
asphyxiation from illuminating gas, but as we will see from
other cases as well as f rem the lang·uage of the Court in this
case, the principle announced therein applies. to cases involving the use of a pistol.
Justice Hudgins delivEired the opinion in the Brockman
case, and in the discussfon !ollowing the quotation given
above, on page 93, showed that the Life Insurance Company
objected to the instructions referred to in the quotation on
the ground that the burden which the law placed upon the
defendant to estabJish suicide was carried when *the
17'"' evidence established suicide by a mere preponderance
of evidence. This Court clearly refused to adopt this
theory, and in this connection referred to the case of Jefferson
Standard Life lm1tran(:e Company v. Clemmer, 79 F. (2d)
724, 103 A. L~ R. 171, as well as to several other cases supporting the contention made by the Life Insurance Oomp~ny,
but the Court said:
.
· '' However, the principles involved in tl1e instruction given
are supported by a long line of Virginia decisions.''
In the case of 1J1'll,fual lns·ura.nce Company v. Marsh:all~ 157
Va. 427, the death of the insured was caused by a lethal dose
of carbolic acid. The Court in this case1 in referring to the

,
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general principle .of the burden of proof of suicide, quoted
with approval the following language of an opinion by Judge
Keith delivered in Life Insurance Company of Vir,ginia v.
Hairston, 108 Va. 832, 62 S. E. 1057, 1066, 128 Am. St. Rep.
989:
.

''As was said by this. Court-in Va. Fire cf: Marine In.s. Co.
v. Hogue (105 Va. 355,.54 S. E. 8), sit11-ra, the burden of proof
to establish such a defense is upon the defendant, and he must
make it out by clear and satisfactory proof-not proof beyond
a reasonable doubt, nor a preponderance in the ordinary
sense, but such a preponderance as is necessary to overcome
the presumption of innocence of moral turpitude or crime.,.,
And, again on page 430, the Court said:
'' The rule is consonant with reason. ancl justice, for 'so
strong is the instinctive love of life in the human breast~
and so uniform the efforts of men to preserve their existence,
that suicide cannot be presumed.' !I'ravelers' In.surance
Company v. Ii!cConkey, 127 U. S. 661, 8 S. Ct. 1360, 1361, 32
L. Ed. 308.''
~ J/S,A- f4t9."'
18*
*In the c~se of South Atlantic Ins1.trance Company v.;...
the facts involved in this case. In that case, the insured had .
left the hands on his farm, saying he would remain '' to watch
the hogs away from the cattle," and on the next morning· his
dead body was found in a pasture some distance from his
home, death having been raused by a pistol wound in his
temple. The body was in an adjoining field to that in which
the cattle had been fed, at the fbot of. a stump lying on the
left side, with his feet partly drawn up. The left arm and
hand were under him, and the right arm across his body~ with
the hand resting upon the butt of pistol which showed one
empty chamber.
These proven facts are almost identical with the facts in
this case which established the death and the manner of death
of the insured; and the Court, in its opinion on page 401, said:

a

''In the case of Cosniopolitan Life Insuranr.e Com.pany v.
Koegel, 104 Va. 619, 52 S. E. 166, it is held that 'The defense
of suicide, to avail, must exclude every hypothesis of accidental death. The party making the defense has the burden
of proof. It will not be presumed. The mere fact that the
. body of an ins'ltred is found with a, pistol in his hand an<l a
bullet wound in his head is not .~?Jfficient to prove suicide.' "
(Italics supplied.)
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And further on the same page, the Court quoted with ap-:
proval the following quotation from the same case, of Cosmopolitan Life Insurance Company v. Koe.gel:
'' Accidental death will be presumed, and this presumption
must be overcome by the proof of facts which exclude e'\;ery
hypothesis of death except by suicide.''
See, also, JJ,f etropr;litan Life Insurance Compa'1l!IJ v.
DeVai1,U, •109 Va. 3H2, and Life Insurance Company of
Virginia v. Hairston, 108 Va. 832.
The case of Cosmopolitan Life Insurance Company v.
Koegel, 104 Va. 619, has been here~ofore referred to in a
quotation from another ease. However, there are certain
quotations approved in this case which seem to summarize
the principles and they appear on pag·e 633 of the opinion as
follows:
19*

''Where the evidence of self-destriction is circumstantial,
the defendant fails unless the circumstances exclude with rea':'
sonable certainty any hypothesis of death by accident or by
the act of another. Lenian v. lJfan. of Life Ins. Co. (La.), 15
South 388, 4g Am. St. Rep. 348, 24 L. R. A. 589; Cox v. Royal
Tribe of Jos. (Or.), 71 Puc. 73, 60 L. R. .l\.. 620, 95 Am. St.
Rep. 752.''
'' The mere fact of the body of the insured being found with
a pistol in his hand and a ·bullet wound in his head is not sufficient to prove suicide. Union "JJfut. L. Ins. v. Payne, 45 C. C.
A. 193, 105 Fed. 172."
''The defense of suicide, to avail, must show that every
hypothesis of accidental death is excluded by the evidence.
Boynton v. Equitable L. A. Co. (La.), 29 South. 490, 52 L. R.
A. 687; .Bmum. v. Sun L . .l. Co. (Tenn. Cb. App.), 47 S. W.
415, 51 L. R. A. 252.''
"In Sta;ndard L. I. Co. ''· Thorntmi, 100 Fed. 582, 40 C. C.
A. 564, 49 L. R. A. 116, it is said: 'Accidental death will be
presumed, and this presumption must be overc.ome by the
proof of facts which exclude. every hypothesis of death except by suicide.' ''

"And in Mui. L. l. Co. Y. lJ'iswP-ll (Kan.), 44 Pac. 906, 35
L. R. A. 258: 'Where the evidence as to whether the death
was accidental or suicidal l_eaveR the question in doubt, the
presumption is in f.avor of accident.' "

1
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:1ARGUMENT.

If we apply the principles of law which are laid down fa the
cases above cited to the facts of this case, it is clear that the
defendant company has not borne the burden which the law
imposes·.upon it to establish suicide so as to avoid the obligation of the insurance policy. H, of eo-.;irse, is appatent from
the facts .of this case that suicide is possible and probable,
.and we ·might go so far as to assume, for the sake of arg-ument, that suicide is more probable than accident; nevertheless, this is not sufficient in law.
The immediate question before the Court now is whether
the Court was. justified in striking the plaintiffs' evidence in
this case, which could only be supported by assuming that
the proof was so clear that reasonable men· could not differ
in the interpretation of the circumstances proven in the case
and reach any conclusion except the one assumed by the
Court in it,s judgment in striking the evidence, that is, that
suicide was the only reasonable hypothesis on which the death
of the insured, Thomas E. Harless, could be explained.
Any reading· of the facts and circumstances proven as evidence in this case would leave in the mind of a reasonable
man a doubt, and a strong doubt, as to any definite conclusion that could be arrived at in explanation of this man's
death. Many of the facts are conflicting and inexplicable
in their interpretation, and there is a gap of ignorance in
connection with the facts and circumstances connected
21 * *with the death that makes the mind in grave doubt as
to the ultimate conclusion, and requires additional proof
to satisfy one as to any positive decision.
Under these circumstances, and as a matter of law, the pre-_
sumption of death by accident stands, and the Circuit Court
of Lynchburg was in error in striking the plaintiffs' evidence,
and should have submitted the question to the jury to apply
the principles of law herein laid down and to decide the issue
between the plaintiffs and defendant as to whether death by
suicide had been established by the evidence according to the
principles of law.
This brings us to a concluding discussion of the defenses
set up by the defendant insurance company on the false statements made by the ins:ured in his application for the policy.
{a) Misrepresentation of status of the applicant.

No discussion of this contention is necessary, because the
record shows that the defendant abandoned this theory of defense upon proof that the company's agent, at the time that
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the application was made~, filled out the· application himself
and knew the facts of the applicant's status.
( b) M isreprese1itation as to his accupation ..

The claim is made under this branch of the defense that.
Thomas E. Harless alleged in his application for the policy
that he had no other occupation than the owner and operator
of a filling station and the owner of several trucks en22• gaged in the trucking business, and *that he did not
contemplate engaging in any other business. The claim
is based upon the assumption that the applicant did contemplate a change in his occupation, and did so make the chang·e
soon after the policy was issued.
The facts on this are tmfficient answe1· to this contention.
That portion of the application for the policy was signed by
the applicant on the 11th day of October, 1945, and the decision to change his busim?ss was not reached untH after his
conviction in the Amherst Court of driving his car under the
influence of liquor, which caused him to forfeit his driver's
license, and this occurred on November 13, 1945. The very
facts themselves indicate that at the time the applicant made
and signed the applic~tion he had no such intention: but that
the situation was brought about by the predicament in which
he found himself after the decision of the Trial Justice on
November 13.
·
(c) Misrpresentat·ion.<; as to drinking habits.
Some reference has bee:n made in the discussion of the first
branch of this case as to the drinking habits of the insured .
.From a fair reading of the record in this case, his statements
were correct in thnt he wi:s an occasional drinker and that he
did not drink to intoxication. Even his severest critics who
testified in the case, wllile they stated that he at times drank
heavily, did not claim thiLt he drank to intoxication, as that
words is generally used, and the witness M. M. Blair, Assistant Secretary of tJ1e defendant company, testified that
before· the policy was issued, the company had an inde~
23• pendent •investigation made of the applicant, and based
their execution of the~ policy upon their own information
secured as a result of that investigation (Record, page 308),
and it further appeared that their 1ocal manager, on January
22, 1946, had written to the applicant offering· to g·ive him additional insurance if he so desired (Record, page 309). These
facts would not justify the company at this time in claiming
that there was any fraud practiced upon them~ or that they
had been misled by statements in the application sig'lled by
the insured which would justify them in canceling tl1is policy.
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In order to void the policy on acco1mt of false statements
in the application, the burden is upon the· defendant to establish the materiality of the concealment or misrepresentations
relied on as well as the fraudulent intent. See I.Ifetropolit{llfl,
Life Insurance Company v. De Vault, 109 Va. 392, 400.
Under any consideration of the case, the question of the
interpretation and effect of the statements made by the applicant should have been submitted to the jury for their decision under the proper principles of law governing them in
re~ching such decision and were not subject to reversal by
the Court, and since the Court did not base its judgment
upon these questions as to tl:ie false answers in the al;)plication, no further discussion will· be made her_e of this phase of
' the case.
:
24*
'*The onlv direet evidence as to the cause of the death
of the insured was that his body was found with a pistol
in his hand and a bullet wound in his head. Under this proof,
the law presumes that the death resulted from an accident;
under the authority of the cases cited in this brief. The evidence offered by the defendant to overcome this presumption
is entirely circumstantial, and the inferences to ·be drawn
from the circumstances proven are susceptible of different
points of view, and, therefore., different conclusions which
might be drawn from the circumstantial farts. No fair reading of these facts can leave the mind of the reader free of
some reasonable doubt as to the exact manner and cause of
the bullet wouud which caused the insured 's death.
The Supreme Court of Appeals of Virginia has discussed
the matter of the striking of the plaintiff's evidence by the
Court in a number of reecnt cases. In the case of Walton v.
Walton, 168 Va. 418, Justice Hudgins delivered the opinion
of the Court., and on page 422 said:
"Hence after the parties have introduced all available evidence, and the trial court has sustained the motion to. strike,
on review in this court we examine the evidence to determine
whether or not a verdict in beha]f of the losing party can be
sustained. That is, upon a careful consideration of all of the
evidence, if we are of opinion that reasonable men may differ
on the conclusion to be reached, then it is our duty to hold
that the trial court committed error in striking- the evidence.
The trial court should not sustain this motion in anv doubtful case. As pointed out in Burks' Pleading and Practice,
Third Edition, Section 256, the motion to strike is made in
the heat of the trial, while the jm:y is waiting to receive
25• the instructions •and to hear the argument of counsel.
Hence, the court has but little time in which to consider
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the evidence. * * • .Again we emphasize that when evidence
has been introduced to sustain an issue and there is doubt
in the mind of the trial court as to its sufficiency, that doubt
should be resolved against the party making the motion, and
the issue submitted to the jury. See Leath v. Richmond, F.
&; P. Railway Com,pany, 162 Va. 705., 174 S. E .. 678.''
See, also, Bou.lr~1.'arcl Apartments v. Evans, 177 Va. 315, 14
S. E. (2d) 310; Staples v. Spence, l79 Va. 359, 19 S. E. (2d)
69; Bly v. Sou.thwrn Railway Company, 183 Va. 162, 31 S. ;E.
(2d) 5?4; also 183 Va. 406, 32 S.. E. (2d) 659.
*CONCLUSION.

It is respectfully submitted that the Circuit Court of
Lynchburg erred in striking· the plaintiffs' .evidence in this
cause and failing to submit to the jury the questions at issue
.between tl1e plaintiffs and the defendant, and that for such
error and other errors ap:t,>arent upon the record the verdict
the jury rendered in this ease and judgment entered thereon
should be reversed and annulled and the case remanded fo1~
further proceedings in thei said Circuit Court of Lynchburg.
Petitioners desire to adopt this petition as their opening
brief.
A copy of t~is petition and brief was handed to l\fessrs.
Douglas A. Robertson and Henry M. Sackett, Jr., in person
on the 18th day of Decem·ber., 1946.
· Counsel for petitioners desire to state orally the reasons
for reviewing the judgmeut complained of.
Respectfully submitted this 18t~ day of December, 1946.
JOHN D. EASLEY,
Lynchburg, Va.,
.JAMES S. EASLEY,
Counsel for Plaintiffs-in-Error,
Halifax, Va ..
27*

*CERTIFICATE.

I, James S. Easley, an .attorney duly qualified to practice
in the Supreme Court of Appeals of Virginia, my office being
at South Boston, Virginia, certify that in my opinion the
judgment of the CirclJit Court of the City of Lynchburg in
the above case of Catherine L. Harless., Administratrix of
Thomas E. Harless, deceased and Gorman L. Burnett, As-
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n

~ignee v.. Atlantic Life Insurance Company ought to be reviewed.
Given under my band this llth day of December, 1946.

JAMES S. EASLEY.
January 7, 1947. Writ of error and .supersedteas awarded
hy the court. Bond $500.
M.. B. w..

RECORD
VIRGINIA:
Pleas before the Honorable Chas. E. Burks, judge of the
circuit court of the citv of Lynchburg, at the court house
thereof, on the 24th day of September, .A. D.., 19461 and in
the 171st year of the Commonwealth.
Be it remembered that heretofore., to-wi.t, on the 11th. day
of June, 1946, cmne Catharine L. Harless, administratrix of
Thomas E. Harless, deceased, and Gorman L. Burnett, assignee, by Mess. Easley and Hoge, their attorneys, into the
clerk's office of the circuit court of the city of Lynchburg,
and filed their notice of motion for judgment for money,
against Atlantic Life Insurance Company, which said notice
had theretofore been duly served upon the said defendant,
and which is in the words and figures following., to-wit:
NOTICE.
To Atlantic Life Immrance Company, Richmond, Virginia.

You are hereby notified that on the 1st day of the next
ensuing term of the circuit court for the city of Lynchburg
(which is appointed by Jaw to be held on the 15th day of July,
1946) at 10 :00 A. :M:., or as soon thereafter as the matter may
be heard, the undersig11ed Catharine L. Harless, administratrix of Thomas E. Harless, deceased, and Gorman L. Burnett,
. assignee, will move the said court in the courtroom thereof for
a judgment ag11inst you for the sum of Ten Thousand Dollars
($10,000.00), which the undersigned claim to be entitled to
recover of and from you by reason of the following circumstances, to-wit:
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That heretofore, to-wit., on the 18th day of December, 1945)'
you did, for a valuable consideration, issue and depage 2 ~ liver in the City of Lynchburg, Virginia, your policy
of insurance {number 308699) upon the life of thesaid Thomas E. Harless, a copy of which policy is hereto attached as a part of this notice, hereby you did, for the aforesaid consideration, agree and bind yourself, upon the conditions set forth in the sai<l. policy,. to pay to the executors or
administrators of the saic. Thomas E. Harless of" Lynchburg,.
Virginia, upon the surrender of the said policy and receipt
and approval of due proofs of the death of Thomas E. Harless of Lynchburg,, Virginia, the principal sum of $5,000.00
and further promised and agreed, that if the death of the
said Thomas E. Harless s:ho11ld be caused by external, violent
and accidental means, at~ defined in · the double indemnity
agreement attached to thH said policy as a part thereof, you
would pay an additi9nal sum of $5,000.00 to the said executors
oF administrators making a total of $10,000.00 payable by
you under said policy in the event of such accidental death
of the said Thomas E. Harless. Tl1e undersigned aver after
the issuance of the said policy of insurance, to-wit, on J anuary 2nd, 1946,. the benefitB thereof were duly asrsigned by the
said Thomas E. Harless with your knowledge and consent
to the undersig·ned, GormE:n L. Burnett, to secure the payment
of certain debts or oblig.ations due by the said Thomas E.
Harless to the undersigmid Gorman L. Buri1ett, with any remainder over payable to the executors or administrators of
the said Thomas E. HarlE•ss., whicli debts and obligations are
still unpaid and due and owing to· the undersigned Gorman
L. Burnett. The underBigned further aver that the said
Thomas E. Harless performed all of the conditions of the
said policy and violated none of its prohibitions and that on
the 25th day of February, 1946, while the said policy was in
full force a~d effect, the said Thomas :K Harless died by
external, violent and accidental means as defined in the said
policy of insurance to-wit, by a bullet accidentally
page 3 ~ fired from a pistol passing through the head of the
said Thomas E. Harless and that thereafter proof
of the said accidental deE.th of the said Thomas E. Harless,
was furnished by or on b«~half of the undersigned to you and
received by you together with the surr~nder of tbe said policy
together with a demand :ror the payment of the insurance ·
money as provided in tl1e said policy of insurance, which payment you wrongfully refused to make. The undersigned further aver the said Catharine L. Harless has been duly appointed and qualified as administratrix of the said Thomas
E. Harless, deceased.
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Wherefore at the time and place first hereinbefore mentioned, the undersigned will move the said court for a judgment against you for the sum of $10,000.00.
CATHERINE L. HARLESS,
.Administratrix of Thomas E. Harless, deceased, and Gorman L. Burnett., Assignee.
By Counsel.
EASLEY & HOGE, p. q.
page 4 ~

308699
ATLANTIC LIFE
COMPANY
VIRGINIA

INSUR.AN CE
RICHMOND
AGE 29

$5000.00·

AGREES TO PAY
Face
Amount

FIVE THOUSAND

DOLLARS

subject to all the provisions of this Contract, to
Beneficiary

EXECUTORS

OR

ADMINISTRATORS

of the Insured, at its Home Office, Riclnnond, Virginia, imme- :·
diately upon the surrender of this Contract and receipt and
approval of due proofs of the death of ............... .
Insured

THOMAS E. HARLESS OF LYNCHBURG, VIRGINIA,
~uring the continuance of this Contract and before twelve
o'clock, noon, (Standard Time at the Place of death), on tl1at
anniversary of the date of this Contract on which the age of
the Insured at nearest birthday is sixty-five years.
Conversion
Options
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Before default in the payment of any premium hereunder,
this Contract may be changed without medical examination
of the Insured, to a Life or Endowment Contract on any plan
issued by the Company, except a Continuous Income Contract and a Preferred Risk Contract, (the Disability Benefit
and the Double Indemnhy Benefit may be included in the
new Contract only under the conditions hereinafter stated)
in accordance with either of the following options:
1. On the fifth or any previous anniversary of the date
hereof, this Contract may be changed to a new Contract to
be issued at the same agn and date as this Contract, on payment of the difference between premiums paid under this
Contract ·for the amount of insurance to be converted and
the premiums which would have been payable under the new
Contract at the present published rates of the Company (less
any dividends which would have been payable on such Contract, if a participating form), with interest compounded at
6% per annum upon suc:1 difference, together with the. pre. mium under the new Contract due on the date of change.
2. On that anniversarv of the date hereof on which the
age of the Insured at neatest birthday is fifty-five years or
any previous anniversary, this Contract may be changed to
a new Contract to be iss·ued at the then attained age of th()
Insured, and dated the date of change, on payment of the first
premium for the new Contra~t at the then published rates
of the Company.
If a Disability Benefit is provided by this Contract and if
conversion is made undEr either of the above options, the
Disability Benefit as contained herein may be included in the
new Contract, upon evidence satisfactory to the Company
that the Insutecl is not disabled when the change is made.
Otherwise if it is desired to have the DisahilitY
. page 5 ~ Benefit incorporated in the new Contract, evidence
of insurability satisfactory to the Company must
be furnished when the c11ange is made.
If a Double Indemnity Benefit is provided by this Contract it mav be included in the new Contract as contained
herein. Otherwise it shall not be included in the new Contract, unless evidence of iusurability satisfactory to the Company is furnished when the change is made.
If either the Disability or the Double Indemnity Benefit
or both of them are contained in this Contract and if either
or both are not to be included in the new Contract, the cost
of conversion shall be calculated without considering· the
extra premium paid l1ereunder for the benefit or benefits discontinued.

C.. L. Harless, Adm"x, &c., v. Atlantic Life Ins. Co.
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This Contract is made in consideration of the application and of the payment of .............................. ..

Pr-emiwm,
~,IFTY TWO AND 35 /100 ......... ·................... Dollars,
to be made in advance before this Contract shall take effect.,
:and of the payment on the anniversary of the date hereof· in
-each year hereafter of the amount of premium then due ac~ording to the '' Schedule of Premiums~' on the third page ,
l1ereof until such premiums shall have been paid to that anniversary of the date of this Contract on which the age of
the Insured at nearest birthday is sixty-five years or until
the prior death of the Insured.

· Grace
A grace of thirty-one days will be allowed in the payment of premiums, except the first. When any premium is
paid .within said period interest will not be charged thereon.
The grace period will run from the due date of the premium.

S·1ticide
Should the Insured die by his own ~ct (whether sane or
insane) within two years from the date hereof, the Company's liability shall not exceed the premium paid on account of this Contract..

Incontestable
This Contract shall be incontestable after it has been in
force for a period of one year from the date hereof, except
for non-payment of premium, and except as to provisions, if
nny, (a) granting a benefit in'event of total disability; (b)
granting additional insurance specifically against death by
accidental means; and (c) excluding certain war and aviat.ion risks. Provided, in any event, that if the age of the
Insured is misstated the amount payable hereun~er shall be
l)ased upon the insurance. which the premium paid woulcl
have purclmsed at the true age.
CONVERTIBLE-ONE YEAR TERM-NON-PARTICIPATING. RENEvVABLE TO ANNIVERSARY
NEAREST AGE 65.

Pre1wiums
TVhere a;nd how
2Jayable

2Z
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All premiums a:re payaUe annually in advance at the Home
Office, Richmond, Virginia, but maiy be paid to an authorized agent of the Company in exchange for a receipt signed
by the President, Secretary, or Treasurer, and countersigned
by such authorized agent. Extensions of time for the pay-.
ments· of parts of a premium, when and if permitted by the~
Company, may be made only 11pon the terms and conditions
of such conditional premium extension agreements· as from
time to time may be provided hereafte-r by the Company, ancr
such a:greemeiits- may be a.ccepted only by the agent named in
the premium notice mailed by the Company to the last known
address of the Insured ...

Rei11,State1nent
This Contract may be reinstated at any time during tlH-:term period within three years from the date or
page 6 ~ defa ult in the pf.yment of any amount due the Company, upon evidence of insurability, satisfactory to
the Company, and the payment with interest at 6% per annum from its due date of the unpaid premium or portion
thereof due on or since that anniversary of the date hereof
immediately preceding the effective date of the reinstatement. The reinstatement shaU not be affective until notice or
its approval has been mailed by the Company.

Non-Participating
This Contract does not participate in tlie suqJlus earnin~;s
of the Company.

· "4-ssig11,ments
Any assignment of thfo Contract must be made in duplicate, and one copy filed at the Home Office of the Qompany.
The Company assumes n,) responsibility for the validity o-f
any assignment. While an absolute assignment is effective,
all rights of the Insured shall be in the Assignee alone.

The Contra;ct
This Contract and the application therefor shall constitufa•
the entire agreement between the parties. All statements
made by the Insured shall, in th~ absence of fraud, be deemed
representations and not warranties, and no statement sba11
avoid the Contract unless it is false and is contained in tl1cwritten and printed application (Part 1 and Part 2), pho-
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tographic copy of which is attached hereto and made a part
hereof. This Contract cannot be modified except by endorse"'"
ment hereon sig'Iled by the President, or a Vice-President,. or
the Secretary, or an Assistant Secretary, and neither tht~
agent soliciting the application, nor any other representative, officer, or agent of the Company, except those above
mentioned, is authorized to make, modify, construe, waive
the provisions of, or discharge this Contract, this limitation
existing with reference to all provisions entering into the
making of this Contract, and into its performance, until it
is completely terminated or discharged. This Contract is
not to take effect until the first premium shall have
been paid during the life and good health of the Insured, and until the Contract has been delivered to, and
received and accepted by the Insured, but after said event
shall be considered as having been il! force from the date
hereof. Any default in the payment of a premium will terminate automatically all obligations of the Company hereunder, completely discharging the Contract. If a check or
draft is accepted in payment or part payment of a premium,
and the same shall thereafter not be )lonorecl when first presented for payment, it shall be marked ''canceled'' and retained by the Company as evidence only, and any premium
receipt which has been delivered shall be void and the· settlement of no effect.
·
Indebtedness

Any unpaid premium or portion thereof for the then cur-rent contract year will be deducted in any settlement hereunder.
Change of
Beneficiary and
Control of Contract

Upon written request of the Insured, accompanied by thi~
Contract, the Beneficiary will be changed by endorsement
hereon. The endorsement shall be effective in the event
that the request and Contract shall have been
page 7 ~ actually received at the Home O(fice during ·the
lifetime of the· Insured and not otherwise. If any
Beneficiary die before the Insured, said Beneficiary's interest
shall vest in the surviving· Beneficiary or Beneficiaries ( un-.
less otherwis~ provided _herein), and if there is no surviving
Beneficiary, then such interest shall vest in the Insured. The
consent of the Benefici~ry or Beneficiaries shall not be re-
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quired for the Insured to exercise any right or select any
option under this Contract, and any payment resulting from
any such right or selection shall be made to the Insured
alone. An assignment, release, or surrender of this Contract
or any interest herein by the Insured shall operate to the extent thereof to assign, r•~lease, or surrender the interest of
any and all Beneficiaries hereunder.
The reserves under this Contract shall be based on the
American Experience Table of Mortality with 3%% interest.

Exclusion of
Certafr1,

Aviation Risks
. This Contract does not cover, and the following risk is
not assumed; death as a direct or indirect result of being or
having been in or on any kind of aircraft, except as a passenger (not including a member of the crew) on a commercial
air line, flying on a regularly scheduled route between de:fin-:
itely established airports. In the event of death so occurring
the Company's only liability shall be a sum equal to the
premiums paid, or the r•~serve at the date of death on this
Contract, whichever shall be the greater, but in no event shall
·such liab.ility be more tlum would be payable under this Contract if this provision were not included.
NOV. 12/45.

USE BLACK INK
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WRITE CAREFU:tLY

PART 1 of Applicat:on to Atlantic Life Insurance Co.,
Richmond, Virginia-October 12, 1945.

Print Name in Full
THOMAS E. HARLESS

Date of Birth
21. Oct., 1916

Married-Single
Describe ConWidowed-Divorced
tract
Place of Birth
Strike out those
Vi1·ginia.
not wanted

Mailing Address (For Notice to J:mu·cd)
Mr. Gorman L. Burnett
700 Federal St.,
Lynchburg, Virginia

Principal Occupation
(Full Detail)
Owner & Operator
Filling Station

Prem.urns
will he paid
b,r
Bei1e.
How long

cmplnycd
18 Yrs.

Amount
$5,000.00

Plan
(rates book
for titles)
A. R.T.

Beneficiarv
(Full Christian Name)
Gorman L. Burnett

Prem.
Pay.

A.M.

Relationship
Creditor

If no date specified, all contracts
will hear date of issue.

C. L. Harless, Adm.,x, &c., v. Atlantic Life Ins. Co.
Name of
Emtoyer·

Other Occupation
{Full D~ils;
None

u

to_ _ _No_ _
Date Contract
Issue

Business Address
·Cor. 12th & Clay Sts., Lynchburg, Va.
Residence Address
11th & Church St.,
Lbg., Va.

Short Term From:

:

How long at
this foca'tion?
18 Yrs.

----

. ..
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Additional
Contracts
No
AlterllD t.e
Contracts
No

INSURANCE RECORD
1

ATLANTIC I.,IFE
Total life Ins. in force ...............
Other Companies ........... 82500. 00

Former Residence · Former Occupation
Bluefield, W. Va.
Same

Of Above !Without medical
Total, What examination
$2500. 00
Amount? With income
disability
N ()
With double
' indemnity
Yes
Other accident
insurance
SlOOG.00
Health Insurlance (NonCancellable)
No

How many aircraft ascensions have you
taken within past 12 months? Once.

l

Do you cont.emplatc engaging in any
military, naval, or civil aircraft ascensions?
{Give details.) No.
Have you ever applied to any agent,
association, company, or order for life insurancc or for reinstatement of lapsed life
insurance which was refused, postponed,
·or issued on a plan or for an amount or at
-a rate different from that applied for? If
:so, give details. No.
Home Office Corrections or Additions
(Do not write in this s~.) · Issue·
'<'ontract with beneficiary, • · cutoi:s or

Administrators.

.

:

Are you now applying to other companies for life ins? No.

If so, how much?
No

'
r
1

What Companies?
No

Is this application made with the
intention of replacing other insurance
in this or any other company? No.
If so, what company and for what
reason? No.
.
Are you a member of the Army or
of any other military or naval organizations? No.
If you have regist.ered under the
Selective Training and Service Act, in
what clas.c;ification have you been
placed? 4F.

~

~
.

0
.z

(1) I certify that the foregoing answers are complete and true and truly and
fuJly recorded, and I recognize that the same, toq;ether with the correction..~ or
additions in the copy hereof in the contract, if issued, and the answers to the
Medical Examiner m Part II. are the basis of the contract, which shall not take
effect until issued hy t.he Company and delivered to and accepted by me, and
the first premium paid during my good health unless the Company is bound by
the conditional receipt hereto attached. (2) I understand that agents and exa.miners have no authority to make or alter contracts and that the Company
shall not be bound hy any statement which is not contained in the two parts of
this Application. (3) I have paid $ none cash, and given a note for $ none
due
, which settlement is binding only in accordance with
the receipt originally attached to this Application and bearing the same number. (4) I expressly authori?.c any physician or other person, hospital or governmental institution, to disclose to the Company all information acquired by
examination or treatment of me; and expressly waive all provisions of law prohibiting such disclosure.

Supreme Court of' Appeals of· Virginia:.

26

page 9-~ Dafied.at LYNCHBURG, VA.,. this 11th day of October, 1945.

Witness L. S. NOTTINGHAM

Signature of
Applicant THOMAS E: HARLESS

NOTICE: If any answer

A'rLANTIC LIFE
NOTICE TO MEDICAL
INSURANCE
EXAl\UNER: Use dark
quired, including cla.tes duCOMPANY
ink, write carefully, as this:
ration, :recurFenee,. effects, RICHMOND, VIRGINIA examination. is to be photoand attending physicians.
graphed. Do not use dashC'f::
A1>~lication-Part II
or ditto marks or typc•DE CLARATION TO writer. Examination must.
MED CCAL EXAMINER be in private .. ·
is "Yes;' full details are re-

1. What are nJl your occupations? Owner
service station. Owns serviCE Trucks.
How long .so engaged? Five years.
Do you contemp1atc making any change,
tempomry or permanent, in your occupation, or traveling outside the l'. S.? No.
Are you now or have you eve1 been con-

nected directly or indirectly, with the
manufacture or sale of alcoru>lic beverages? No ..
2. Do you drink daily ·of alcoholics?

No.

If not daily, how oft.enr Drink occasionally.

4. Arc you now in good health?'
Yes.
During, the past year lu V-J you
had any reason t,o think th:tt.
you might h<i physicallv impaired? No.
·
·
Have you ever changed or bc~m
advised to change your occup.ition on account or your health?'
No.
Have you within two years been.
closely associated either at bom.i
or business with a tuberculoas:
pereon? No.

Doyon use, or have youevor used, opium,.
cocaine·or other drugs? No.

5. Have you ever visited or he~n
confined to a hospital, san'.l.torium or health resort for treat.mcnt., observation or diagna:.;i.;;?.'
Yes.

Have you ever taken treatment for alcobolic or drug habit? No.

Have you ever been opemted
upon? No.

When?

Have you ever been advis~cl
to be operated upon? No.

Do you become intoxicated? No. How
often?
La.st time'l______

Where?_,____

3. Have you ever been df;clined, postponed,
raf.ed up or refused remstatement?' No.

Do you contemplate having u.
surgical operation? No.

When?_·_._ _ 1 - - - - - - - - - - - - - Explain ans,':ers fully, giving
Why?______________
date. Memorial Hospitai 103!.
Fractured rihs.
Has any physician ever ex;>ressed an • - - - - - - - - - - - - - unfavorable opinion as to your insurability? No. .
What company?

Are you applying to any other Company
at this time or a.re there any applications pending? No.
What company?__________

6. Has. albwnin, sugar
foun~ in your urine?

pus ever been
No.

01·

Have you ever dieted or been advised to
diet, or taken insulin or other treatment
for Diabetes or sugar in your u:ine? No.
Have you ever had X-Ray or Radium
treatment, etc.? No.

-
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7. Have you had any of the following diseases or symptoms? Give below fuli particulars, including number of attacks, date duration and result of each.
a. Inflammatory RheumatiRm, Gout, Diabetes, Cancer, Goiter, or Malaria?
,
·
No.
b. Dizzy Spells, Unconsciousness1 Fits, Epilel!SY, ·Apople~-y, Paralysis,
Mental Derangement, or any aisease of the Brain or Nervous System?
No.
c. Spitting or Raising of Bloodi Tuberculosis, Asthma, Bronchitis, Pleurisy,
Pneumonia, or any disease or No'!.~ Tonsils.z... Throat or Lungs? No.
d. High Blood Pressure, disease of Heart or .Hlood Vessels, Enlarged Veins,
Anemia or other diseases of the Blood? No.
e. Ulcer of Stomach or Duodenum, Appendicitis, Dysentery, Biliary Colic,
Jaundice, Gall Stones, Indigestion, or any disease of Stomach, Intestines,
Liver or Rectum, including Piles and Fistula? No.
f. Syphilis, Stricture.,1,. Renal Colic or Stone, or any disease of Kidneys, Bladder, Testicles or· .t'rostatc Gland? No.
g. Disease of Eyes ·or Ears, including Impairment of Eyesight or Hearing,
and Discharge from the Ear? No.
.
FRACTURED RIBS ELEVEN YRS. AGO. RECOVERY
page 10} h. Disease of skin, Glands, Bones or Joints, Spinal Curvature, Bodily Malformation or Tumors? No.
i. Have you had any other illness, disease or injury not mentioned abOVl!?
No.
.
Age if Condition Age of
Living of Health Death

8. Family Record

Father-DON'T KNOW
Mother
Brothers:
Number Living

3

· Number Dead

1

Sisters:
Number Living

3

Number Dead

0

48

Good

21
11
18

Good
Good
Good
22

26
10

13

Cause of
Death

Length of
Illness

Killed in action during
war

Good
Good
Good

9. Have there been any cases of tuberculosis, epilepsy or insanity in your immediate family history? No.

10. Are you willing that any physician whom you have consult.ed, or who has attended you, be conferred with in regard to yow· health record and disclose facts
known to him? Yes.
11. Name and address of physician last consulted? (explain fully) Dr. P. G.
Hundley of Lynchburg, Virginia. Date October, 1945. For what? Gastutus
(acute) cause unknown.
· •
12. Name and address of your usual medical attendant or family physician?

None.

-,
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I certify that all the foregobg answers are full, complete .and true, and in all
respects truly and fully recorded, and I recognize that they are all material and will
be relied on. I understand that no notice to, or knowledge of, any a~ent or medical
examiner of facts not communicated in the foregoing answers shall many manner
be notice to, knowledge of, or bind the company. For myself and all claiming an
interest in any contract issued hE,reunder, I waive all provisions of law preventing
or forbidding any physician or ogher persons who has attended or examined me, or
who may hereafter do so, from disclosing fully any knowledge tbc~by acquired.
Dated at Lynchburg, Va., this 8th day of November, 1945.
Applicant's Name THOMAS E. HARLESS
Witness W. C. ADKERSON, M. D., Examiner
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DOUBLE INDEMNITY AGREEMENT

ADDITIONAL PAYME~NT IN EVENT OF DEATH UNDER CONDITIONS HEREINAFTER DEFINED

This agreement is a part of Contract Number 308699
issued by Atlantic Life Insurance Company on the life of:
THOMAS :Et HARLESS

the insured,

and dated the 18th. day of December, 1945.
The Company agrees to pay to the Beneficiary upon ap. proval of due proofs of the death of the Insured.
FIVE

THOUSAND

Dollars,

which shall be paid in. t11e manner provided for payment of
the amount otherwise due the Beneficiary.
PROVIDED1. That the death of the Insured shall result directly,

exclusively and independently of all other causes from
bodily injury effeded solely through external, violent
and accidental means, and shall not be caused or contributed to directly or indirectly, wholly or partially,
by disease, bodily or mental infirmity, gas, poison,
ptomaine, or by bacterial infection (other than pyog·enic
infection which shall occur simultaneouslv with and
through an accidental wound), and that the Company
shall, on demand made before or after burial and within
thirty days after receipt of proofs of death, be given

C. L. Harless, Adm 'x, ~' v. Atlantic Life Ins. Co.

2.
.3.

4.

.

.5.

'2'9

the right and opportunity to have an autopsy made,
unless prohibited by law; and
That said injury shall be evidenced by a visible contusion or wound, except in case of drowning or of internal injury shown by an autopsy; and
That said injury shall not result directly or indirectly
from violence intentionally inflicted by another person,
from self-destruction whether the Insured is sane or
insane, or from being or having been in or on any kind
of aircraft, except as a fa repaying passeng·er on a commercial air line, flying on a regularly scheduled route
between definitely established airports, or from being
or having been in or on any vessel or device for submarine descent; and
That the death of the Insured shall occur within a
period of ninety days from the occurrence of such injury, and prior to that anniversary of this Contract
on which the Insured 's age at nearest birthday is sixty
years, and prior to the termination of the insurance
provided by this agreement ; and
That the death of the Insured shall not result directlv
or indirectly from war., riot., or insurrection., or any
act incident thereto.

TERMINATIONThe insurance provided by this Agreement shall terminate.
(a) upon default in the payment of any premium or instalment due under this Contract, or of any interest on a loan
secured by this Contract unless such interest may be loaned
ns provided in the section of the Contract entitled "Conditions Governing Loans", or (b) upon approval of any claim
for total disability benefits under the Total Disability Agreement, if any, in this Contract, or ( c) upon the Insured being
in or enrolled for Mility or Naval service in time of war
or while a civilian in time of war eng·aging in any occupation
involving an association or connection with Military or
Na val operations or with the manufacture of explosives, 01·
·(cl) upon written request of the Insured and presentation of
this Contra~t for endorsement.
When by the tenns hereof the insurance propag·e 12 } vided hereunder shall terminate during the life of'
the Insured, the premium required for this Contract shall be reduced by the sum of $11.25, which is the annual payment charged for this agreement, and the Insure,l
shall be entitled to the return of the unearned portion· of
such payment made for th~ current Contract year. In the
event of the receipt by the Company of the said annual pay-
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ment after the termination of the insurance provided under
this agreement, the Insured shall be entitled to the returlb
thereof with interest at 2% per annum, and the i;eceipt and
retention thereof by the Company shall not be ~onside-red as
a waiver of any of the provisions hereof.
In WI'FNESS WHERlnOF, ATLANTIC LlF"E INSURANCE COMPANY has ca.used this agreement to be, -executccl
at Richmond, Virginia, and dated the 18th. day of December,.
1945...

. ...... -........... Secretary

Registrar
page 13 ~-

President

SCHEDULE
OF PREMIUMS
,.;·

The premium· due on the anniversary of the date of this
Contract in the year indie:~ted in the colmnn headed "Year'"
is the amount shown opposite- in the column headed '' Premium" ..
VE.!&
1:946
1947
1948

1949

1960

1951
li952'
19"53,.

1954
1955
195&
1951.
195S.
t959'
19601961
1962'
1"963,
1964
1965.
196(>;

1967
1968
F969>
!970

1!971
1972:

1973
1974.

m1s.

PREMIUM:

YEAR

PREMIUM

$62.75,

11976

$162.10

53.00
53.25
53.55

54.00

M.55
55.35

1977

1978

174.75
188.60

1979

203.75,

1980

220·~15

56.3057.35
58.5S.
60.00
61.6S.
63.65

65.70'

68.20'

10.85,
74.2&
78.05,
, S2.05.

S6.50
91'.5S:
96. 75,
I02. 65,
108.95,
115.90

123.5()

I31.90

I40.9S:
150.80•
161.5(})

INSURANCE EXPIR'ES' ON A~:N'IV'E1iSARY N"fAJiEST AGE 6"6.
ANNUAL RENE:\VABLE TERM N. P. AGE AT ISSUE 29.

-
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SUPPLEMENTARY
PROVISIONS .
This Contract includes as a part hereof the clause entitlecl
'' Optional Methods of Settiement'' on the fourth page hereof
and also includes the· pages attached hereto, designated as
the following Form Numbers: 1417.

IN WITNESS WHEREOF, ATLANTIC LIFE INSURANCE COMPANY bas caused this Contract to be executed
nt Richmond, Virginia, and dated the 18th. day of Decen1ber, 1945.
ATTEST:
Secretary

President

Registrar

page 14 } OPTIONAL M~JTHODS OF SETTLEMENT
The Insured, prior to an assignment of this Contract of
record at the Home Office, may request that the net proceech,.
of this Contract shall be paid under Plan A, B, or C, or a combination thereof, and thereafter may revoke tbe request, provided no payment shall have been made thereunder. A11y
such assignment of the Contract shall revoke automatically
said request, but if the assignment be released then the request shall be revived automatically. Upon the death of the
Insured, and before any payment is made on the Contract,
the Beneficiary may exerGise the rights hereunder granted
to the Insured, provided such rights have not been exercised
by the Insured. No plan of payment designated hereunder by
the Insured may be chang·ed by tl10 Beneficiary. No requeF:t
shall be effective until approved by the Company as evidenced
by a provision attached to the Contract and duly sign~d ·; but
notwithstanding such approval, no election hereunder shall
become operative if the net proceeds are less than $1,000.00
or if thereby the Company is required to make to any payee
a guaranteed interest payment or an instalment payment in
an amount less than ten dollars. Only a natural person,
taking benefit in his or her own right, may be a payee undcl'
Plan A or C.
PLAN A
Said proceeds to be left with the Company for such period

-"
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as may be stipulated, the Company paying interest monthly
at the rate of $2.06 per $1,000 of the amount so left with it,
the first payment to be made in one month. The amount so
left with the Company s:hall be withdrawn only at such time
and upon. such conditiom; as may pe stipulated.

PLAN B
Said proceeds to be le.ft with the Company to be paid in
a specified number of monthly instalments according to the
following table showing the amount so payable for each $1~000
left with the Company, the first payment to be made immediately.
Number of Monthly Instalments:

12, 24, 36, 48, 60, 72, 84, 96,
120, 132, 144, 156, 168, 180.

108

Amount of Each Monthly Instalment: S84.28, S42.66, $28.79, $21.86
SI 7. 70, $14.93, $12.95, $11.47
$10.32, $9.39, $8.64, $8.02, $7.49
$7.03, $6.64.
Number of Monthly Instalments:
192 204 216 228 240 252
Amount of Each Monthly Instalment:
$6.30 $6.00 $5. 73 $5.49 $5.27 $5.08

Number of Monthly Instalments: 324
Amount of Each Monthly Instalment:
:w.22

264

276

288

300

$4.90

$4.74

$4.60

$4.46

336

348

360

$4.12

$4.02

$3.93

312

- -- - - - - - - $4.34

=

- - - - - -- - - -

PLAN C
Said proceeds to be left with the Company to be paid in
monthly instalments during the life of the payee, the first
payment to be made immediately, with a specified number of
instalments guaranteed. The amount so payable for each
$1,000 left with the Company shall be determined according
to the following· table by the age of the payee· at nearest
birthday when the first instalment is payable.

C. L. Harless, Adm'x, &c.,. v. Atlantic Life Ins. Co.
.Age of Payee When First Instalment
is Payable
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Amt. of FJS.ch Installment
Instalments Guaranteed

'

MALE

.

FEMALE

10 and under
11

12

10 and under
11

13
14
15
16
17
18

12
13
14
15

·19
20

17
18
19

23
24

21

16

22

20

25

26
27
28
29
30
31

page 15~21
22

23

24
25

26 ·
27
28

32

33
34

29

30
31
32
33
34
35
36
37
38
39
40
41

42

43
44

45
46

47
48
49
50

. 51
52
53
54

55
56
57
58
59

35

36
37

'38

39
40
41
42

43
44

..

45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62

120

240

82.63
2.64
2.66
2.67
2.69

$2.61
2.63

2.71

2.73
2.74
2.76
2.78
2.81
2.83
2.85

2.88
2.90
2.93
2.95
2.98
3.01
3.04
3.08
3.11

. 3.14
3.18
3.22
3.26
3.30
3.34
'3.39

3.43
3.~8.
3.53
3.49
3.64
3.70
3.76
3.82
3.88
3.95
4.02
4.09
4.17
4.25

4.33

4.42
4.50
4.60
4.69
4.79
4.90
5.01
5.12
5.23

63

5.35

64

5.48

'2.65
'2.66
2.68

2.70
2.71
2.73
2.75
'2.77
2.79
2.81
2.84
2.86
2.88
2.91
2.93
2.96

'2.99

3.02
3.05
3.08
3.11

3.15
3.18
'3.22
'3.25
3.29
3.33
3.37
3.41
3.45
3.50
3.54
3.59
3.64
3.69
3.74
3.79
3.84
3.90
3.95
4.01

4.07
4.12

4.18

4.24
4.30
4.36
4.41
4.47
4.53
4.59
4.64
4.70

-
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60
61
62
63
64

65
66
67
68
69

72
73

72
73
74
75
76
77
78

7576

80
81

79
80

83
84
85

6S

69-

70
71

74

17
78

81
82
83
84

..

:

79

over

.

7.69

7.Sii
7.98
8.13

82

and

5.6,1

5.74
5.87
6.01
6.16
6.30
6A5
6.60
6.16
6.91
7.07
7.23
7.38
7.54

70
'11

65

66
67

'

8.26
8.39

:

8.51
8.63

8.73
8.83
8.92

:

4S5
4.80
4.85
4.90
4.94
4.9S
5.02
5.05
5.00

·s.tz

5.14
5.17
5.19
5.20'
5.2Z
5.23
5.24
5.25
5.26
5.26
5.26
5.26
5.26
5.26
5.26

The payments provided above are calculated on the bash;
of interest compounded annually at the rate of 2%%, but
after the first year, pay1nents under Plans A and B and t11eguaranteed payments under Plan C shall be increased hy
such interest dividend as may be declar·ed by the board or
Directors of the Compru1y.
The proceeds may be made payable in annual, semi-annua 1~
or quarterly instalments calculated above stated.
page 16}

At another day, to-wit, at Lynchburg circuit
court, July 15th, 1946.

This day came the parties by their attorneys, and on nrntion of the plaintiffs, it is ordered that this motion f~r judgment for money be docketed.
On motion of the defendant, it is ordered that the plaintiffs
· do file a bill of the partieulars of their claim within ten days
from this day, ancl on further motion of said plaintiffs, it is
ordered that the defenda:nt do file a statement of the grounds
of its defense within ten day.s thereafter.
GROUNDS OF DEFENSE.

The defendant, Atlantic Life Insurance Company by counsel, comes· and says that for defense to a notice of motion
for judgment against it- in the sum of $10,000, now pending

C. L. Ha"rless: .A.dm'x, &c., ·v.. Atlantic Life Ins. C9.
page 17
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in this court under the above style, it will rely upon
each and all of the following defenses, to-wit:

First: A plea of the general issue and all matters provable·
thereunder.
Second: The policy of life insurance sue~l upon was. ac.!
cording to its terms avoided by Thomas E. Harless, the named
Insured therein and l1ereinafter called Decedent, by his false
statements contained in the written and printed applicatiou
(Part 1 and Part 2), photographic copy of which was attached to said policy and by the terms thereof made a part
thereof, the falseness of which this defendant leai·ned after
the death of the decedent, and each of such statements is material to· the policy in suit and but for the reliance of said
statements in each application, thiH defendant would not bavc
issued the said policy, namely:
a. That the decedent misrepresented his status by inclicat.. ing in his application that he was sing-le, not married, widowed
or divorced.
b. That the dere<lent misrepresented his occupation as none
other than tlw owner und operator of filling station and
owner of several trucks., and stated lw did not contemplate
making any change .therein, whel'eas at the time of the application for said policy, he was· or had been or was soon to be
engaged if at all as 110 more than a mere uthmdant at u
filling· station, truck driver or taxi. driver.
c. Tl1at the decedent misrepresented his Jin hjts by indicating in his application that he did uot become hit.oxicated and
only drank alcoholics oc·rasionally.
Third: The circumstances under which the decedent came
to his death failed to· comply with the terms and condition:-.
specified in that portion of the policy contract designated aH
.
Double Indemnity Agreement in the following repage 18 ~ spect, in tl1at the alleg·ed injury from which tho
decedent died resulted directly or indirectly from
self destruction, whet11er he was sane or ·insane.
Fourth: That under the forms of the polil·y the amount
for which the defendant is liable, should the dcC"cdent die by his
own act (whether sane or insane) within two years from tho
effective date of the said polilcy, shall not exceed the premium
paid on account of this contract, whieh is $52.:15 and which
amount has Jrnretofore been tendered the plaintiffs, for the
defendant's death was the result of his own act.
ATLA~TIC LU,I~ INSUR.ANCI~~ COMPANY
By eonnsel.
,vILLIA:MS, HOBER.TRON & RACKl~TT, p. d.
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At another day, to-w:lt, at Lynchburg circuit court~ September 23rd, 1946.
This day came again the parties by their attorneys, and the
defendant having hereto:fore filed a statement of the grounds
of its defense,· to which the plaintiffs reply generally, and
pray that the same be inquired of by the country, and the
plaintiffs likewise. And said parties demanding a jury, there
came a jury, to-wit, Homer C. Babcock, Edward W. Beard, D.
Earl Burnett, C. A. Bush,, Roland C. Davis, R. C. Foster and
H. W. Cole, wl10 were sworn to try the issue joined, and having heard the plaintiffs' evidence, the defendant by its attorneys moved the con rt to strike out said evidence, on the
ground that said evidence would not support a verdict against
it, which motion the court doth overrule for the present, and
the said defendant hy it:, attorneys excepted. And the jury
aforesaid having· heard the defendant's evidence, in part,
were adjourned until tornol'l'ow morning at ten o'clock.
page 19
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And now at this day, to-wit, at Lynchburg circuit eourt, Sc~ptember 24th, 1946, the date first
hereinbefore mentioned.

This day came u~nin tl1e parties hy their attorneys, and the
jury sworn on yer.;terday for the trial of this controversy, appeared according to .their adjournment, and further evidence
being h:eard, and the jmy having heard all of the evidence,
the defendant by its attorneys moved the court to strike out
Haid evidence, 011 the gTonnd that said evidence would not
HUpport a verdiet against. said defendant, and said motion
being fully argued, the court doth sustain the same, and doth
i;;trike out all of the evidence, to which action of the court
the plaintiffH l1y their attorneys excepted. Thereupon the
jury aforesaid returned the following verdict~ to-wit: ''We
the Jury renclel' n verdict in favor of the defendant. H. W.
Oole., Foreman." It is U erefore considered by the court that
the plaintiffR takP nothing by their bill, but for their false
elamor, be in mercy, etc., and. that the said defendant go
thereof without day, a.nd recover ag-ainst the said plaintiffs
its costs by it nhout its defense in this behalf expended.
T>age 20
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TRAXSCRJPT OF EVIDENCE.

Stenograpllic rl'port of the testimony, together with the
motions, objections and exceptions on the part of the respective parties, the nction of the Court in respect thereto, and
other incidentr,; of tl1e trial of the cal;!e of Catherine L. Har-

C. L. Harless, Adm'x, &c., v. Atlantic Life Ins. Co.
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Gormati L. Bu.rn~ft.
less, Admx. of Thomas E. Harless, deacesd, and Gorman L.
Burnett, assignee ven;rus Atlantic Life Insurance Company0
tried at Lynchbm·g, Virginia, on September 23rd and 24th,
1946, before Hon. Charles E. Burks and Jury., in the Circuit
Court of the City of Lynchbm-g., Virginia.
·
Present: Messrs. ,fohn D. Easley (Easley & Hoge) and
J" ames S. Easley, counsel for the plaintiffs.
Messrs. Douglas A. Robertson and Henry M. Sackett, Jr..,
(Williams, Robertson & Sackett), counsel for the defendant..
page 21
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A jury of seven men was duly impaneled and
opening statements were made by counsel for the
plaintiff and counsel for the defendant.

MR. GORMAN L.. BURNETT,
called as a witness in behalf of the plaintiff., being duly sworn,
testified.as follows:
DIRECT EXAMINATION.
By Mr. John Easley:
Q. Mr. Burnett, will you plea~e state your age, and residence and occupation f
A. I am 54; I live at 700 Federal Street; and my occupation is sort of an, I c.all myself a business promoter.
Q. Business promoter. You own a good deal of property
and trade in other property around Lynchburg!
A. That's right.
.
Q. Did you know Thomas E. Harless of the City of Lynchburg f
.A. Yes, I knew him and did business with him.
Q. Now how long did you know him f
A. I believe in the late spring of last year was my first
meeting with l\fr. Harless.
Q. Did you have .any business transactions with him in
connection with the issuance of the policy sued on in this
case, and I wish you'd state, just briefly, what it wast
A. Well, in this case I had sold Mr. Harless a piece of
property, and was under contract for a deed to be given ,January 1st, 1946; and he took out this policy as additional security in this property, on this property.
·
page 22} Q. What was the kind of property that yo1i1 sold
him?
A. Apartment house at 9th and Federal.

l&
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Gon.rian L .. Bunudt ..
Q.. Was it furnished!
A. Yes, sir•
.Q. Sold him the furnitnre toot'

A. Yes.
.
Q. And was it an inc~me producing property f
A. Yes, sir.
.·
Q. Was the income from that property more than sufficient
to pay the payments on the purehase p:rice of the- property t
A. Well, it was; and it has paid right up until now.
Q. In other words., the, income derived from the property
itself took care of the purchase price?
A. That's :right.
Q. And this policy wa:; taken out by bim aud assigned to
you as additional security for the balance due of the ptu-cbase
money!

A. Yes.
Q. How much is the b:tlance due!
A. At what time, l\lr. ]~asley·J
Q. Now.
A. $14,017 ..00, I l1appem to know..
Q. How much bad been paid on tJie pnrchnsn price since·
last summer?
A .. Well,. the price was $15,000.00. Approximately $1,000.00..
Q. Approximately $1,000.00 on the principal lms
page 23 ~ ·been paid. You regard yourself as amply secured
anyhow by the property itselfY
A. Well, that's the way it's worked out. I do. In other
words, I ani not a beneficia1·y of. this. Any amount that they.
might get out of .this casH, because wl1ereas I would get cash,
the Hal"less estate would owe me that amount less on the mortgage.
Q. Well, were you pr,esent when the polic•y was applied
for?
A. Yes, si.r ; I was.
Q. And was the as'sig:nment given you in filing with the
company after the policy was actually is.sued f
·
A. Yes.
Q. Is this the policy itself, the original policy? I wish
you would examine it and see. (Handed to witnesR.)
A. Well, I have examined t1Jis policy. Yes; this is tlm
original policy.
·
Q. This is the policy. There is attached to it, on tile front,
a recQipt for the first prmnium, I believe T
A. Yes; I see it.
Q. ·when this policy was delivered was the in~ured living:
and, so far as you know, in good health f

C. L. Harless, Adm 'x, &c., v. Atlanti~ Life Ins. Co.
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Gorman L. Burnett.
A. Yes; he was.
Q. I would like to file this policy with the attached receipt;
and also there arc attached the double indemnity rider and
a copy of the application, which were all issued with the policy
when it was issued f
A. Yes.
page 24
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By Mr..Jo]m Easley: I'd like to file that as the
'' Plaintiff's Exhibit Number 1" in this case ...

Note: (Policy Numbei· 308699, issued by the Atlantic Life·
Insurance Company, Richmond, Virgfoia,'dated December 18,
1945, on the life of Thomas E. Harless was received in evidence and marked ''Plaintiff's Exhibit #1. ")

·Q. Did the company acknowledge the assignment of that
policy to you fo1· additional Recurity for the debfl.
·
A. Yes.
Q. Did you receive that with n letter from the company
enclosing it?
A. That's it.
By Mr. John Easley: I'd like to fik~ this letter dated ''January 5., 1946," from L. S. Nottingham, in the City of Lynch'"
burg·, from the Atlantic Life Insurance Compnny enclosing a
copy of the assignment, which was on file with the comp~ny,
showing· Mr. Gorman L. Burnett aR the assignee to the exte.nt
- I mean, as the security for a debt. And I wish to file that
as "Plaintiff's Exhibit Number 2:"
By the Court: "What is the date of that, !fr. Easley?
By Mr. Jolm Easley: The date of the transmission is Jan·uary 5, 1946. It was made out after the policy was actllally
issued. The date of the policy is the 18th day of Decemller,
·
1945. Is that right 1 ·
page 25 ~ By Mr. Robertson: Y ~s.
By l\fr. John Easley: And while I'm about it,
it may possibly be well for me to, at this point, read fron1 the
application sufficient information. I am not going to read
the whole policy; but the appliration which was signed by
the applicant is dated, ''Lynchburg, Virginia, the 11th of. October., 1945." Then the medical examination, which is filled
out by the doctor·, and whicli was also signed by him, appears
to be dated the "8th day of November, 1945," if I can read
that correctly. Vv ouldn 't you verify that Y
By Mr. Robertson: That's right ..
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By Mr. J obn Easley : And the policy is dated the "18th
day of December, 1945 ;:·, and the assignment is dated the
"2nd day of January, 194:5-'46," I beg your pardon, and is
enclosed in a letter dated "January 5th, 1946." And the application appears to have been signed by ''Mr. L. S. Notting·ham, '' I think the same manager or agent who transmitted
the assignment.
Note: (Letter dated ,January 5, 1946, from the Atlantic
Life Insurance Company, to Gorman L. Burnett., was received
in evidence and mal·ked "Plaintiff's Exhi~it #2. ")
By Mr. John Easley: All right; that's all for the present,
sir.
page 26 ~

CROSS 'EXAMINATION.

By Mr. Robertson:
Q. Mr. Burnett, who pnid the premium for t]1e policyT
A. Mr. Harless.
Q. Do you hold tl1is policy solely as security for the deferred purchase money on the property sold at the corner of
9th and Federal Streets, formerly known as the Lynn property?
.
A. That may be tbe way it is; I didn't have that in mind.
The way I thought it read was to J1is indebtedness to me, because he was indebted on another deed of trust property. It
may be the way it is, however.
Q. Well, now what is your interest in this property if it
isn't in connection with the pi·operty at the corner of 9tht
A. It's additional sect11'itv for the amounts he owed me.
Q. ,vhat amounts did he .. owe you!
A. Well, lie owed me npproximately $4,000.00 on anothei·
property at 510 Federal, and at that time approximately $15,000.00 on the 822 Federa] property.
Q. How much did 11e pay for 510 },ederal Street¥
A. $5,000.00.
Q. How muc11 cash?
A. $500.00.
Q. When was tlm t snle made nt?
.
A. I don't k110w exactly; two, or· three or four months prior
to this sale.
Q. Now., who bad the fr:le to 510 Federal Street?
A. Thomas K Harless.

· C. L. Harless, Adm 'x, &c., v.. Atlantic Life Ins.. Co..
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Gorman L. Bu.rnett..
1mg·e 27 ~

·Q.. Before you :sold it to him!

A. Gorman L.. BurnMt. I did..
Q.. Now, who had the title to the property at the
•eorner of 9th and Federal J
. ·
A. It was in my wife's name ; Anne H.. Burnett.
Q. And this assignment, though, is solely to Gorman L.
Burnett, is it not?
·
A. Yes; I believe it is.
·Q. Now, how much did l1e pay you for the property at 9th
and Federal Y
A. $15,000.00.
Q. How much cash?
A. None.
·Q. What was the deed of trust?
A. The deed of trust was for $15,000.00 less either two or
1hree payments be made under contract for October, Novem ..
her and December ; three paymen~s. The deed of trus~ was
for that much less.
Q. That's right!
A. That's right.

By Mr. Robertson: That'~ all

RE-DIRECT EXAMINATION.
By Mr. Jolm Easley:
Q. Just one moment. About the other property at 510
]i,ederal Street, )rou said tba t had been bought :first 1
A. Yes.
page 28}
Q. And sevm·nl months prior to the Federal
Street-9th and Federal Strt:et apartment house? ·
A. Yes..
Q. The 510 Federal Street was also rented as apartments,
wasn't iU
A. No; lie did that.
Q. He did that after lie boug:ht it f
A. When he boug-ht it, it was rented as a single unit; and
]1e changed it into three apartments.
Q. Into three apartments. I want to ask you this: You
~my lie paid $500.110 casl1 !
A. Yes.
Q. Did the rent from t.lmt property there, after lie bought
it and changed it, were the rents there suffic!ent to take care
of the payments on tba.t house also i
.A,.. Well, that was a mucl1 hetter deal from the other, from
that standpoint.
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Q. And both of them paid rentals more than· sufficient to
take up the monthly paymen!t:s on the purchase price 1
A .. Yes:..
Q. The difference was that in the 510 Federal Street prop-

erty he made- a cash payment of $500.00, and on the. other he
did .11ot make a cash payment but he bad made three monthly
payments before the deed was actually changed; is that right l
A. That's right.
·
Q. All right.. How w•are those rentals handled; by whom
were they handled Y
page 29 ~ A. They were handled by Mr. Harless.
.
Q; I mean, did he handle them dfrectly, himself,..
or· did he ·have someone do it for him?
A. He collected the r•mt and paid me up until a certain
time; and I don't know just--I can't say when that time was.
He then-or it was whe:n he changed johs and went to Baltimore, he turned them over to a rental agent, Stt:"'ptoe and
Patteson.
·
Q. And they have been managing and colleeting the rent
and applying them Y
·
A. That's right.
Q .. Giving them the net proceeds over and ahovei the neceHsary amounts to keep np the monthly payment~; tlmt's l'ight.,
isn't iU
A. That's right.
By Mr. John Easley: I think tlmt 's all.. .
RE-CROSS EXAMINATION.

· By Mr. Robertson:
Q. Just a moment, sir. What time did yon Ici~rn Uiat lie•
went to Baltimore!
A. It's hazy, Mr. Robertson. I knew when he went, bn1I don.'t know what time it ,vas.
Q. Was it about Thanksg·iving?
A. That would sound about right; yes, sir.
Q. He went to Baltimore about Thanksgiving Y
. page 30 ~ A . Re discussed that with me; yes, sir.~
Q. Did he tell you what he was doing in Baltimore?
A. Yes. He said he had gotten in some trouble in Amherst
and they had taken his lfoense away, and he had to p;et an out
of the state license to be able to drive. Auel he discussed
taking soldiers away from. Camp Meade as a way of maijw,
some money since be couldn't drive 1wre.

C. ~. Harless:. Adm 'x, &c., v. Atlantic Life Ins. Co.

43

Gorman L. Burnett.
Q. In other words, he said he was in the taxi business near
Fort Meade!
A. I don't believe be used the word "taxi," but, I guess,
that was what it amounted to.
·
Q. That's what you understood it to be Y
A. Yes; that is, hauling: soldiers from Camp Meade to theiF
homes.
·
·
Q. And" you understood that about Th~nksgiving· of last
year?
A. That's about right; yes, sir.
By Mr. Robertson: No further questions.
RE-RE-DIIUJCT liJXAMINATION.
By Mr. John Easley:
Q. Does it come within your knowledge that it was about
the time tbat he bought a great, big Ruick; that .is, a seven
passenger Buick!
A. That was a part of the g·oing he had.
Q. He got that and he went to Baltimore to do
page 31 ~ some contract hauling·; wasn't it f
A. That's right.
Q. And you don't know (.)Xactly when it was '1
A. I knew at the time, but I can't ten now when it was.
Q. All right . .Yon say you knew about it beforehand. Was
there anything said about it at the time this application fol'
the insurance was made out 1
By Mr. Sackett: I object, if your Honor please;· that's
hearsay.
By the Court: All right.
.
By Mr. John Easley: What is your objection, sir?
By Mr. Sackett: That it was hearsay evidence.
By Mr. John Easley: He said it was discussed with him
by Mr. Harless, and you asked in your examination about
his changing his address.
By Mr. Sackett: I understood he's answering to a conversation that took place between him and sonwhody about the
issuance of the policy.
By Mr. John Easley: No, sir.
By Mr. Sackett: Read the qu~stion, plea~c. (To _the reporter.)
page 32 ·~

(The last question was read by the reporter.)
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Gorman L. Bwrnett.
By Mr. ,Tolm Easley: I'll change the form of the question,
and make that sentence very clear as to what I want to know.

Q. I b~lieve you said you were present when the applicacation for the policy in this case was made to Mr. Nottingham;
as agent ~or the company!
A. I was.
Q. All right. At that time had anything been said, or was
anything in contemplation about Mr. Harless changing his
.occupation, or buying a ear and going to Baltimore?
By Mr. Robertson: Objection, sir.
By the Court: All right. ·what are the grounds of objection?
By Mr. Robertson: The grounds of objection are, that the
statement in the policy is the best evidence of that.
By Mr..John Easley: You say it is false. I want to prove
it isn't.
By Mr. Robertson: All right, sir .. Let's see the policy.
By the Court: ·well, r.ow, of course the policy is evidence
of what it contains; that 'B right.
By !fr. Roh3rtson: That's right.
page 33 ~ By tlw Com t: But any discusison of the facts
leading up to it, if it answers any part, it seems to
me is admissible.
By Mr. John Easley: Yes: sir.
By the Court: ,vha t was said-of course, the policy says
conclusively as to what i1 savs.
By Mr. Robertson: Correct, sir.
By the Court: But whether t11ere was any discussion about
this, I expect yon can show that lrnre. Go ahead and answer
the question.
By Mr. Roberfawn: 0-bjection and exception.
By the '\\7 itnes~.: vVoulcl you mind asking the question over
again?
By Mr. John Easley: ( continues examination)
Q. I was asking yon whether or not it was contemplated
hy your Mr. Hadess in any conversation with you, or him
either, that he would make any chang·e at the time the policy
was applied for in October?
A. There was 110 Atatement made tliat he would make a
change because I am abso]utely ~ure that there was no change
in his mind. The change wai:; made because he couldn't run
trucks here any more.

C. L. Harless, Adm.,x, &c., v. Atlant~c Life Ins. Co.
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~!rs. Gatlieri~ L. Harless.
}Jage 34}

Q. Do you know when that developed f
A. Well, I am hazy on that too ; but it was after
he got in trouble in .Amherst.

By the Court-:
.
Q. Well, W3S that a.fter the application for t.he policy was

made?
·
·
A. That was after the application was made.

By the Court~ All right.
By Mr. John Easley~ That-'s :all I w.ant to ask you. You
may stand aside.
The witness stands aside.

:MRS. CATHERINE L. HARLESS,
the plaintiff, called as a wit~ess in her own behalf, being duly
:sworn., testified ns follows~

DIRECT EXAMINATION.
By Mr. John Easley:
Q. You are Mrs. Catherine L. Harless!
A. Yes, sir.
.
o
Q. Are you not? Anrl you live in the City of Lynchburg?
A. Yes, sir.
Q. What is your address here, Mrs. Harless 1
A. 2031 Poplar Street.
Q. What relation, if any, were you to Thomas E. Harless,
the insured under this policy here in this case T
page 35 } A. He was mv son.
.
Q. He wa~ your son T
A. Yes, sir.
Q. How old was he 1
A. He was 29.
Q. 29. And did lrn leave any wife surviving him, or any
children?
,
A. No; he didn't leave any children, and he was divorced
from his wife.
Q. He was divorced f rorn his wife and had no children.
And he was unmarried at that time; that is, he bad no wife at
that time?
A. No, sir ..
Q. Did you apply for and receive qualification as administratrix of his estate?
A. I did.
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Mrs. C,itherifl.e L. Harless.
Q. You would be the sole heir 0£ his estate then t'
A .. Yes.
Q. Well, did you-fori{et that~
By Mr. John Easley: I'd like to file here as "Plaintiff'.8Exhibit Number 3." the certificate of qualification dated the
6th of March, 1946, when Mrs. Harless qualified as administratrix. The policy shows it's payable to his estate.
By the Court : . Very well .
page· 36
·
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.Note: (Certificate of· qualification or Mrs~ Catherine L. Harless, dated March 6, 19461 was receivec!
in evidence and marked "Plaintiff's Exhibit

·By Mr. John Easley~
Q.. Is Mr. Harless livi:ng; your. s·on, is he living now?
A. No, sir.
Q. Thomas E. Harless. "\Vas his body, dead body brought
to your home and buried from theref
A. Yes; it was.
Q. What was the date of that, Mn;;. Harless t'
A. I don't believe I rememberr As well as I remember, it
was the 27th.
·
Q·.. The funeral was the 27th of February, this yead
A. I wouldn't be sure ;:tbout it.
Q. It was February of this yea d
A. It was February.

By Mrr John Easley: That's all.
CROSS EXAMINATION.

By Mr. R-0bertson:
Q. Mrs. Harless, do you know about wlmt time it was that
Thomas Harless went to Maryland T
· A. I can't remember a bout what time it was. As well ns
I remember,' it was somewhere around Thanksgiving; but I
can't remember the date.
Q. Do you know what his Maryland address was?
A. I have his Maryland address at ho.me, I think; hut I
don't remember it.
,
Q. Do you recall whether it was 700 East Balpage 37 ~ timore Street, Baltimore?
. A. No; I couldn't say because I don't remember.
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Q. Did you write to him f
A. No, I didn't write to him. But I talked to him over the
telephone on different occasions.
Q. Did he live at home before he left 1
A. Yes; he was at home.
·
Q. Did he live there?
A. A part of the time. Now, he wasn't at home all the
time; he had an apartment in town. But he was with me
much of the time.
·
Q. Was he principally living· with you or living elsewhere'?
A. Well, it was like I said; be had an apartment of his
own, and he was with me part of the time.
.
Q. Where was his apartment located?
A. That was on Church Street, I think. I don't remember
,vhere it was.
Q. Did you see Thomas Harless ·on the occasion of his visit
to Lynchburg on the 22nd of February, 1945?
A. No, I didn't see him then.
Q. Who did Thomas Harless marry?
A. He married Miss Edna Foster.
By the Court :
Q. What was her first name?
A. Edna.
~

By M;:r. Robertson:
Q. "'\Vere they married-I believe you testifi.ccl
that he was divorced at the time of his death?
A. Divorced; yes, sir.
Q. When were they divorced Y
A. Well, I can't tell you that because I don't remember.
Q. Pardon me; I didn't hear you.
A. I said I couldn't tell you that because I don't remember the date of his divorce.
page 38

By the Court :
Q. Well, approximately when?
A. When was iU
By Mr. John Easley: I can prod1:1ce the record, if yonr
Honor wants to know it. It's available.
·
By the Court : Of course, I'm just asking- if she can tell it
approximately.
By Mr. John Easley: She doesn't remember the time.
~y the Court: Very well, if she doesn't remember it.

..
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By Mr. Robertson: (continues examination)
· Q.' In January, 1946, did the grandmother of Thomas Harless die?
A. Yes ; she did.
·
Q. '.Vas she your mother f
page 39 ~ A. Yes, sir.
Q. What was her nameY
A. Rosa E. Litchford.
Q. Rosa E. Litchford.
A. Yes.
Q. \Vhat-about what was the date of her funeral?
A. Well, I imagine it was about the. 27th.
Q. About the 27th of January 1
A. Yes; because I can't remember dates.
Q. Was Thomas Harless present in Lynchburg for her
funeral?
A. Yes; he was.
Q. Prior to Thomas Harless leaving Lynchburg for Maryland, do you know whether or not he sold the trucks which
he had one time owned 1' ·
·
A. Well, I think he did.
Q. Do you know what business he was engaged in wheu
he was in Mary land?
A. No; I don't know anything about his busi_ness in Maryland. I only knew he was up there.
Q. He never told you what his business was; is that correctf
A. No, he didn't.
Q. As the administratdx of Thomas Harless' estate, have
you had an inventory and appraisement made of his personal
effects?
A. Did we have it, :rvr:~. Easley?
~

By J\Tr. John Easley: As a matter of fact, I
have been counsel for her; and I have a copy available. She doesn't really know about that; she has had no
business experience. And if it's desired to have that! it'~
available.
By Mr. Robertson: \Ve would like to have it, sir.
By Mr. John Easley: Yes, sir.

page 40

By Mr. Robertson:
Q. Have you prepared, as administratrix of his estate, a
list of his creditors?
A. Yes; I think so.
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Q. Is that available!
A. Well, not unless :M:r. Easley has it., I guess.
]iave it with me.

I don't

By Mr. John Easley: The matter, may I say, is before the
commissioner now; and he is taking proof of claims ; if yon
want to know that.
By Mr. Robertson: All right.
By Mr. John Easley: And she gave bond under the ,Joint
Control Plan, and I have been looking after the details for
her. And if they arc pertinent, tl1ey are certainly all avail.
able.
])age 41 } By Mr. Robertson: Right, sir, We would like.
to see the inventory and appraisement; and also
the list of the creditors.
By Mr. John Easley: Here's an old list of the creditors
.
because the account has not been completed.
By Mr. Robertson: Could we have the benefit of your diligent search f oi· the creditors?
By Mr. John Easley: Yes, sir. I'll make that up and be
glad to let you have it. There are several folders in co:nuection with that, and one in connection with this litigation
By the Court: Very well. Go ahead.
·
By Mr..Jolm Easley: I am not sure I got all the assets. I
liave g·ot all I could find; and there may be more.
By Mr. Robertson: Mr. Easley, since they are not avai]able at the present time, it may be necessary, your Honor,
after we get the benefit of that, to ask the witness further
questions. So we would like to make the reservation now to
go back to that, and pass along to other questions.
By the Court: All right.
page 42} By Mr. John Easley~ Yes, sir.
By Mr. Robertson: ( continues examination)
Q. Among his assets, did you discover he 0W11ed an inter~
cs t in a filling station?
A. Yes; he did.
Q. Where was the filling station located?
A. In tl1e corner of 12th and Clay Street.
By Mr. John Easley: She never personally looked after
any of this. But you can go on and ask her.
By the Court: Gentlemen, I don't think this is right. If
you wish to make a statement, Mr. Easley, the Court will
permit you to make a statement.· But I don't think it is con•

so
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ducive to orderliness. ..A.nd let there he a clear understanding on the part of coum,el not to argue back and forth. The- ·
witness is on the stand, and the witness will testify.
By Mr.. John Easley: Yes, sir. All right, sir.
By Mr. Robertson ~
·
.
. ·
Q. What interest did you find that Thomas Harless ow11cd
in this filling station?
A. He owned half interest in it. ·
Q.. Was he indebted to the filling· station?
A. I couldn't tell you that because I don't know.
Q. Did you dispose of his interest in the filling:
page 43 ~ station Y
A. Yes, sir ; we did..
Q. What did you receive for itf
A. $125.00, as well as I remember.
Q. What was the value of his half interest?
A. Well, me not knowing so much about it, I_wouldn''t know
so much about the value.
Q. You don't know w::iat the value of his interest was; i:.:.
that correct 1
A. No; I couldn't say..
Q. Was he indebted to the filling station r
A. I just said I didn't know.
Q. Among his assets, did you find a bank account in Ba1timore, Mary land 1 ·
A. No, I did not.
Q. Have you received any money at all from any bank in
Baltimore, Maryland f
A. If we did, it was received by Mr. Easley. Mr. Easley'~
taking care of everything.
Q. You don't know what funds Thomas Harless had in
·Baltimore f
A. No; I don't know that he had any; I don't know any.
thing about it .
Q. Have you made any effort to find outf
A. Yes; I had Mr. Easley take care of that.
Q. Has Mr. Easley reported to you what funds he foun<l
in Baltimore?
page 44 ~ · A. Well, he may have reported that he didn't
find any; he may have reported he did. I don't
remember.
Q. Mrs. Harless, could you tell us why Thomas Harles~
did not live at borne 1
A. Why he did not liv1~ at homef

•
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Q. Yes.
A. Well, for one place we didn't have so much room at
home; and outside of that, I didn't know any other reason.
Q. How often would you see him?
A. Well, I seen him very often when he was in Lynchburg.
Of course, after he left Lynchburg I didn't see him so often.
Q. Every day, while he was in Lynchburg, would you sec
himY
A. No; I wouldn't say every day. But I would see him very
often.
Q. Twice a month 1
A. Ob, yes; I have seen him that often or more.
Q. Now, with reference to the assets and the debts owed
by Thomas Harless, you frankly don't know what his assets
were, or what his debts are; is that correct¥
A. Well, I couldn't say exactly; but I don't think his debts
were anything to worry about.
Q. Well, if you don't lmow what his debts are, Mrs. Harless, how can you say you don't know whether they were anytb.ing to worry about or not?
A. Well, I might not know all of bis debts; but
page 45 ~ I do know I have received a few debts from different sources; but not to any extent.
Q. From whon1 did you receive them ·y
A. Did I turn the one that I g·ot over? (Addressing Mr.
John Easley.)
By Mr. John Easley: You just answer whatever he asks
you. If you don't recall, just say so.
By the Court :
Q. Mrs. Harless, did I understand you to say that you employed Mr. Easley to look after the details of the estate?
A. I certainly did.
Q. You qualified as administratrix and employed Mr. Easley, as counsel, to look after the details of the matter?
A. Yes, sir; that's what I did.
By the Court: Very well. I think that's all right. And
now, of course, you just tell the jury, in response to any questions, what you know about it; and if you don't, why, of
course, make such explanations as you have for it.
By Mr. Robertson: Now, would you read the last qu~stion,
sirY.
(The reporter 11ea? the last question and answer'.)
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By the Witness:
A. Well, I can't remember who it was unless Mr. Easley
has it.
page 46

~

By Mr. Roh:!rtson: No further questions.

The witness stands aside.
By the Court: Gentlemen, I would like to suggest at tliis
point that you ask all of the questions you want to ask on
direct examination, and then ask all the questions that you
want to on cross examination. I don't think it is conducive
to orderly procedure to be cross-firing, and certainly not beyond recalling them om3 time. There are two counsel 011
each side here now, and I sugg·est that you get all your questions lined up and ask them on direct .examination; and then
on the cross examination cover the subjects touched upon iu
the examination in chief.
MR. E. C. McMASTERS,
called as a witness in behalf of the plaintiff, being duly sworn,
testified as follows : ·
DIREC~r EXAMINATION~
By Mr. John Easley:
Q. Mr. McMasters, I believe you are the manager of the
Old Fort Cottage Hotel T
A. That's right.
Q. Which is somethini~ like a mile beyond the corporate
limits of the City of Lynchburg, in Campbell County¥
A. Yes, sir; in Campbell County.
page 47 ~ Q. ,vere you in charge of the hotel last February?
A. Yes, sir.
Q. Do you know Thomas E. Harless?
A. Yes, sir.
Q. Do you. know whether he was living or dead?
A. Know what?
Q. The 25th of last Fehrua.ry, do you know whetlJer be was
living or dead; or was h1~ at one of th~ cottages there 1
A. Yes, sir; lie was in one of the cottages.
Q. On the 25th of February, I believe, it was a Monday;
wasn't iU
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A. Monday; that's right
'Q. Well, during the day and before midnight, did you see
l1im; do you know whether he continued to live or whether he
,vas dead, or did you see him 1
A. No, sir; be didn't continue living through the night.
Q. Did .not continue living through the nig·ht. Which cotage-was he renting a cottage 1
A:.. Yes, sir.
Q. And what time did you see him dead¥
A. I would say it was right around 8-:00 o'clock.
Q. Around 8 :00 o'clock You don't know de.finitely, but
· you give an estimate of around 8.:00 o'clock?
A. Yes, sir.
By the Court-: "\Vhat time of dayf
page 48} By Mr. John Easley~ (continues examination)
Q. In the night or morning?
A. At night.
Q. At night. How did you happen to go to the cottage 1
A. I had gone home .and the night man at the Old Fort
called me at home and told me to come up tl1ere, that something had happened.
Q. You needn't repeat what he said; that would be hearsay. But it was in response to information that you got that
you went back to the cottage t
A. That's right.
Q. All right. Had you Reen him or talked to him that afternoon, or that day?
A. I had seen him, and I talked to him over the phone.
Q. Talked to him over the phone. About what time Y
A. I talked to him a couple of different times. I would Ray
the last time was right around 7 :00 0 'clock.
Q. Right around '7:00!
A. Yes, sir.
Q. That was the last time?
A. Yes, sir.
Q. And is there a phone in that cottage f
A. Yes. ·

By the Court:
Q. That's 7 :00 o'clock in the afternoon~
A. Yes, sir.
Q. A bout an ho.ur before you went to the place?
page 49 ~ A. Yes, sir.
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By ::M:r. John Easley:
Q. And you say ye>u ta:lked to him? They have a telephone
in each one of the· cottages!
.
A. Yes, sir.
Q. And did you talk to him or hear him talk t·
A. Yes, sir.
Q. Did he have to caII the central office, where you wer~
manager there, to get an outside call?
A.. Yes, sir; tbat 's right.
Q. And. did he, on that occasion, talk to anybody outside!
A. Yes~ ·sirr
Q. Who'd he talk tot
A.. He talked to a lady, and he· was trying to· get in touch
with Mr. Mawyer. I didn't overhear the whole conversation ..
Q. Well, I am speaking of the last one. vVas that Mr. Mawyer; did you hear him talk to Mr. Mawyer?
A. Yes, sir. That warn 't the last time; but it was the last
time he talked to Mr. Mawyer.
Q. Well, you heard him talk to Mr. Mawyed
A.. Yes,. sir.,
· •
Q. And that was about 7 :00 o'clock that evening r
A. Yes, sir; around 7 :00.
Q. That w~s-

By the Court: (interposing)
·
Q. Well, now was it 7 :00 o'clock wlien you hear.cl
. page 50

~

him talk to Mr. Mawyer?
A. A.t night.
.

By Mr. John Easley:
Q. Yes, sir; 7 :00 o 'cfock in the evening on that night m
February. So I suppose it was dark at that time!
A. Yes, sir.
Q. Well, did Mr. Mawyqr come out there .?
A. Yes, sir.
Q. Was he with you when you went into the cottag·e Y
A. Yes, sir.
Q. All rig·ht. Do you know, or did you hear him make anyappointment, or whether he was expecting 1\fr. 1\fawyer to
come out there f
A. Yes, sir; he was expecting him.
Q. You heard that conversation over the telephone yonrself Y
A. That's right.
0
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Q. It was about 8 :00 that you received this message, and
you went out immediately. It was about 8 :00 o'clock?
A. Tba t 's rig·ht.
Q Now, about that cabin. How far is that cabin from the
inain building there where you have the filling station and
the dining room?
A. I would say hi the neighborhood of 150 feet .
. Q. 150 f eeU
A. Yes, sir; in the neighborhood of that.
Q. That is from the side entrance to the buildpage 51 ~ ing?
·
.
A. From the side entrance; yes, sir.
Q. And is that a double or a sing·le cottage?
A. Well, it's a double, but it's not a connected door. In
other words, we use it as two singles.
.
Q. I see. There is a partition in the middle of the cabin?
A. Yes, sir.
Q. And was he occupying the side of the cabin next to the
office building and dining room and filling statioJ?.?
A. Yes, sir.
Q. And, now when you got there, you said Mr. Mawyer
was with you. What did you find 1
A. Found Mr. Harless laying across the· bed with his left
hand laying over a gun; dead, in other ~orcls. I taken him
to be dead.
· Q. Did he movef
A. No, sir.
Q. Or speak?
A. No, sir.
Q. Show any signs of consciousness after you got there Y
A. No, sir.
·
Q. You don't know, of course-I'll ask you this: In what
position was he lying on the bed?
A. Lying on his right side.
Q. Lying on his right side?
A. Yes, sir.
By the Court :
Q. Mr. McMasters, get on that floor there and
show the Court and jury how he was lying.
A. He was laying on the bed, sir.
Q~ Well, get on the floor and show them exactly how he
was lying now.

page 52
I,
I

~
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Note: (The witness left the stand and got down on the
floor in front of the jur:,.)
.A . .About like that; a~. near as'I can get to it.

By Mr. Robertson: F'or the purpose of the record, would
the Court like to describe the ppsition the witness is lying
in 1
By the Court: Tbat'.s all right. You gentlemen ask the
witness such questions ns you want to.
By Mr. John Easley:
Q. Lying· on his rig·ht side?
A. Yes, sir.
.
Q. And with his left hand sort of to the front of him on
the bedY
A. Yes, sir.
Q. Over the gun Y
A. That's .rig·ht.
Q. What kind of gun was it; a pistol or shotgun?
A. Pistol.
Q. A revolver?
.A. Yes. I don't know whether it was a .32 or .38.
Q. It ~as a revolver, but not an automatic pispage 53 ~ tol?
·
A. No, sir.
Q. vVas the pistol clut.3hed in his hand?
A. No, sir.
Q. Just lying on it?
A. Yes, sir.

By Mr. John Easley: I think you can g·et up ·now, Mr. McMasters.
By the Court: That's all right. Thank you, Mr. McMasters. I'm sorry; but I can understand, and the jury can too,
better by seeing it than hearing it.
Note: (Witness resumed his seat on the witness stand.)
By Mr. John Easley: (continues examination)
Q. Was any part of l1is body beyond the bed itself7 In
other words, was his entire body resting on the bed f
A. Yes, sir; his feet was swinging off; I believe one of
them was touching·· the floor.
Q. One of them touching· the floor?
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A. Y.es, sir.
Q. Was it bent at the kne-e ancl touched it that way (in<tlica ting) 7
A. Yes, sir.
Q. Well, do you know ·which foot that was !
A. No, sir; I do not.
Q. You didn't notice that?
A. No, sir; I didn't notice it.
Q. ·well, was the rest of his body from the knee
page 54 } on up to his head on the bed f
A. Yes, sir.
Q. Well, now was that lying lengthwise of the bed, like he
would sleep in it, or was he laying across iU
A. Crossways.
Q. Directly across the bed f
A. Yes, sir.
Q. All right. And he nevei; moved, or spoke, or showed any
signs of life?
·
A.,No, sir.
Q. If he was dead then, do you know how long· he had heei1
dead?
.A. No, sir ; I do not.
Q. What did you do then when you saw that situation at
first? When you first got there and saw him lying there, did
you see any sign of a wound about him?
A. Yes, sir.
Q. All right. When you first got there, what did you observe about any wound?
A. Well, I could see the blood, a good part of the blood·
on the bedclothes and all over his face, and nose, and month;
and I could see where be shot himself through the ear.
By Mr. John Easley: Well, now I object to that, if your
Honor please.
By the Court : What is that?
page 55 } By Mr. J olm Easley: I object to that as a conclusion; that part of the remark where he shot
l1imself, bec3:use that's a question here-and I didn't ask him
that. And it's obviously a conclusion of the witness. He
doesn't know whether he shot himself or how he got shot.
By the Court: Whether be shot himself, g·entlemen of the
jury, you disregard that. (Addressing tlrn witness.) You
can tell what you saw, explain to the jury what you saw; but
don't tell them any inferences or conclusions that you, personally, made from it.

.SS
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By ]\fr. John Easley : Exactly.
By the Court: And y,m can tell them where Ile was shoL
By the Witness: That's what I meant; where 1-!e was shoL
By Mr. John Easley:Q. Yes; that's right. But it appeared to be a I1ole in his
head; that is, he was lying on his right side now, and tne hole
which you saw near his ear was on which side?
A. That would be on the left side.
Q. On his left side ; which was the side upwards f
A. That's right.
Q. Did you move the· body or anybody move· him f
A. No, sir.
.
.
Q. What w:as done then; what did ·you do then!
page 56 ~ A. I called the sheriff and the coroner.
Q. Did the sheriff arrive !
A. Yes, sir.
.
Q. About how long after that f
A. I would say inside of an hour_
Q. Inside of an hour?
A. Yes, sir.
Q. Were you there wh~n the sheriff got there Y
A. Yes, sir.
Q. Were you there when the investigation was made r
A. Yes, sir.
Q. Now you say, was the gun or pistol, which you say was
either a .32 or .38 revolv,~r, you don't know which?
A. Yes, sir.
' Q. Was that opened, or broken open in your presence? Do
you know what was in it!
A. Yes, sir.
. Q. Do you know what was in it f
A; No, sir. It was broken in my presence, but I didn't
notice what it had in it.
Q. Yes, sir; didn't know what it had in it. Do you know
whether any of the shells were exploded, or were any empty
shell in it or not 1
A. I didn't see that; no, sir.
Q. You didn't notice tha U
A. No, sir.
.
Q. Was there anything peculiar about that gun
page 57 ~ to identify it, or anything unusual about it? · ·
A. It didn't have a-ny handles.
Q. In other words, the handles or the grips-those were
goneY
0
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A. That's right.
Q. Whether it was composition, metal, or any other kind
of handles, they were off it Y
A. Yes, sir.
Q. Both sides?
A. Yes, sir. .
Q. What part was his hand covering, the entire gun spread
out like that (indicating), or what?
A. It was like that ; like that (indicating) .
Q. It 1Vas just over the gun?
A. Just over the gun, not gripping it.
By the Court:
.
.
Q. Which hand was holding the g·un?
A. Left hand.
By Mr. John Easley:
Q. Had you been in the office there during that evening,
during the hour, say, of about betw:een T :00 and 8 :00?
A. Yes,· sir.
Q. Did you hear any explosion or pistol shot?
A. No, sir.
Q. Do you know whether any money was found on him Y
· A. Yes, sir. There 1vas some money on him.- I don't know
just how much.
page 58 ~ Q. Who got that; who searched himf
A. The sheriff. Yes, sir; the sheriff and the
coroner.
Q. What was .done with that money?
A. Gave it to Mr. Mawyer. He said he knew his family
and he would take it to his mother.
Q. That night?
A. Yes, sir.
Q. Do you know how much it was¥
A. I have forgotten. It was around 30 or 40 some dollars;
I have forgotten which.
Q. What was done with the pistol!
A. I believe the sheriff kept it at that time.
Q. Sheriff kept it at that time. Was any search made for
a pistol ball in the cabin that night?
A. Yes, sir.
Q. Who made that search?
A. The sheriff and the coroner.
Q. Was any expended ball found m the ·room anywhere
that night?

60
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Not that night; no, sir.
Not that night. ~'hereabouts was the search made; all
the cabin floor and everywhere Y
Yes, sir.
Made on the bed?
All through the bed; yes, sir.
.
Find any bullet ·hole in any of the bedclothes Y
Ye"S, sir.
Q. In the bed clothes 7
page 59 ~ A. Yes, sir.
Q. Whereabouts Y
A. It was through tl:e counterpane and the sheet; went
through several thickne:,ses of it; looked like maybe it was
balled up.
Q. Was that a -hole?
A. Hole; yes, sir.
Q. A hole. " 7hat was at the bottom of that hole Y
A. What was at the bottom of it?
Q. Yes; if anything? Diel you find the bullet there Y
A. No, sir.
Q. Did you look for .it'1
- A. Yes, sir.
Q. No bullet tl1ere Y
A. No, sir..
Q. And whereabouts was that hole? - I mean, what part of
the bed with respect to the body?
A. It was about middle way of the bed, I'd say.
Q. Well, was the body lying on the place where the bole
was?
A. I don't know. They bad moved him then ..
Q. ·I see. When did you find that hole there?
A. When they searched for the bullet they picked the
covers up.
Q; That night?
A. Yes, sir.
page 60 ~ Q. And you found some of the covers were off
.of the bed?
A. No., sir; they was on the bed.
Q. I thought you said they picked the covers up?
A. They picked them up after they moved him.
Q. Oh, yes. Then they picked the covers up?
A. Yes, sir.
Q. And when was it that you found the hole in the covers;
was it before or after the body was moved!
A. No, sir; it was after. They had moved the body off
of the covers; the body was still on the lled.
.
A.
Q.
over
A.
Q.
A.
Q.
A.
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Q. I :soo. And you say that w.as .about the ·middle of. the
bed, well as you remember?
A. Yes, sir; a bout the middle_ ·
Q. ·what was the condition of the lJed covers when you all
,discovered it there; bad the bedcovers looked like somebody
lrnd slept in it, or was it just turned back?
A. Looked like somebodv had been in il
Q. Were the covers dis~rrangecU
A. Yes, sir.
Q. I mean, how close were the sheets; what covers did it
have on itY
A. Had a sheet, counterpane and blanket.
Q. Sheet, counterpane and blankeU
A. Yes, sir.
.
Q. Had that be-en turned down from the l1ead of the bed!
·
A. Yes, Etir.
page 61 } Q. About how fad
· A. I'd 'Say about Jmlf-way.
Q. About half-way¥
A. Yes, sir.
Q. Was it folded back?
A. No, sir; just throwed back kind of like somebody had
been in the bed.
Q. Just thrown back?
A. Yes, sir.
Q. Now you say it had gone through two thicknesses of
the bedcovers ¥
A. It was several holes in the bed. I jnst don't know how
many.
Q. I see. Did that hole extend down ~o the mattress f
A. Yes, sir.
Q. Did it extend into the mattress?
A. We never could find anv hole there.
Q. Never could find any bole in the mattress?
A. No, sir.
Q.•Just through the covers f
A. Yes, sir.
Q. I mean the quilt, the sheet and the blanket f
A. Counterpane and sheet.
Q. Counterpane!
A. Yes; sir.
Q. And was there only one hole in eacl1 one of them 7
A. I didn't examine it closehT myself. There
page 62 ~ was several holes in them; but i don't know just
how many.
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Q.. Where a.re those bedcovers now;. do you know what was
ever done with them; were they ever preserved!
A. No, sir.
.·
·
Q. Well now~ you say that a careful search was., made of the·
bed though that night i
A. Yes, sir.
Q. You also searched ·~he flood'
A. Yes, sir; some parts of it.
Q. Some part of it 1
A .. Yes,. sir ..
Q. All right. Was any bullet ever found there at all, that
you found!
·
A. Yes, s1r; the next d:ay ~
Q. The next day Y
A .. Yes, sir ..
Q. Where was the buHet found 6l
A. It was under the radiator.
Q. Under the radiator!
A. Yes, sir.
Q. Who found thaU
A. One of the fellows that was servicing the cottage.
Q. Where is he f
A. No, sir; I don't know.
Q. Do you know what .bis condition is; whether he is able
to come forth?
,
· A. I don't know where he is; he's not working
·
· page 63 ~ there any more.
Q. Diel you see that, yourself; the bullet?
A. The bullet Y
Q. Yes.
A. Yes, sir..
Q. Well, it was reported to yon by--wliat was the name
of the man ; do you reca.11?
.A. I'm not right sure, but I believe it was Johnny Harris
at that time.
Q. What was his business there?
A. Servicing the cottage.
Q. You m.ean sweeping them up and cleaning· them?
A. Yes, sir.
Q. Was that a smooth bullet or was it battered?
A. No, sir; it had been battered up right much looked like.
Q. That night you looked everywhere and c-ouldn 't find iU
A. Yes, sir.
·
Q. Now, with respect to that cottngc there, where was the
door with respect to the bed f How was it arranged?
you
open the door, where wa~1 the bed Y

As
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A.
Q.
A.
Q.

The bed was on your right as you go in the door.
As you go in the door Y
Yes, sir.
And ·was the foot of the bed-how was the foot and the
· head of the bed arranged Y
page 64 ~ A. Set kind of cattycornered in the corner.
By the Court:
Q. Get up,, Mr. Mcl\fasters. Stand up and use that table
there (indicating) as the room, and point out to them now the
door and the bed.
A. Use this side? (indicating)
Q. Turn around to the Court and jury and use that table
there as the room. That will be all right.
A. This is the cottage (indicating·), and here's the door
(indicating). The door is up this way (indicating); it's not
half-way. The bed sits here in this corner (indicating);
cattycorner like.
By Mr. John Ensley:
· Q. The head of the bed is up towards the cornerf
A. Yes; that's right.
Q. I see. Where is-the radiator Y
A. The radiator is bver here (indicating), this end; about
middle way.
Q. About bow far from the bedf
· A. The radiator f
Q. Yes.
A. I'd say 6 or 7 feet from the foot of the bed, I imagine.
Q. 6 or 7 feeU
A. Yes, sir ; from the foot of the bed.
Q. And it was underneath that radiator?
A. Yes, sir.
page 65 ~ Q. "\Vere there any bullet· holes or imbedde<l
•
bullets anvwhere in the walls of that room Y
A. I saw a fresh place in the wall-I'd say between 5 and 6
feet from the floor.
Q. From the floor?
A. Yes, sir.
Q. Where was thaf with reference to the bed 1
A .. That was right over the bed.
Q. Right over the bed?
A. Y~s, sir.
Q. Then it was somo distance from the radiator?
A. Yes, sir. I don't know whether the bullet. made that

l
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place or not; but it was the first time I noticed it in the plaster.
Q. Sort of a nick in the wall?
A. Yes, sir.
Q. What kind of ·wall was itY
A. Plaster.
Q. Plaster wall?
A. Yes, sir.
Q. Wasn't there a hofo in it?
A. No, sir; looked like it glanced; it wasn't a hole.
Q. Looked like something?
A. Yes, sir.
Q. You all looked all around the walls everywhere to see
if there were any holes in the wall, where the bullet might
have gone?
page 66 ~ A. Yes, sir.
Q. How hig:1 was the head of the bed? Was it
a metal bed f Or wood bed?
A. No, sir; metal bed.
Q. Metal b~d f
A. Yes, sir.
Q. Sort of white painfod metaH
A. No, sir; it was painted, but it wasn't white; mahogany
color.
Q. See any nicks at the time on the bed?
A. No, sir.
· Q. And this thing you say was over the bed, was it between
the door and where the head of the bed was f
A. Yes, sir.
Q. About l1ow far would you say; midway Y
A. Yes, sir, I'd say about-midway.
Q. And between the door and the corner where the bed
was?
A. Yes, sir.
By the Court:
Q. Point out on the corner there where it was.
A. I'd say the door fa about that (indi.cating), and the
bullet was about middle way between the middle and the
door, between 5 or 6 foot :1p from it, up the wall.
By Mr. John Easley:
Q. 5 or 6 feet from the floor; that high?
A. Yes, sir.
page 67 ~ Q. You said there was a telephone in that room.
What kind of a telephone was it?
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A. It's a table ·se't.
Q. Table seU
A. Yes, sir..
·Q. That's one of these that have a cradle in them, and you
<ean lay the receiver clown; and you can move it about from.
place to plac.e f
A. That's right
Q.. Where was that attached?
A. On the end of the dresser.
Q. Where was that with respect to the bed?
A. It was right in front of the bed. The dresser sat cattycorner in the next corner over here {indicating).
Q. Was that close to the door or closer to the end wall!
A. Closer to the end wall.
·Q. Where the head of the bed was!

A.Y~,~~
.
Q. It was along that walU (indicating) Nope; the wall that
was perpendicular to the wall t
By the Court: Demonstrate it on that table there.
A. The bed was sitting there in tlmt corner (indicating),
and the dresser sitting in this corner cattycorner (indicating),,
and the door was here (indicating).
page 68 }

By the Court; I .s00:

By Mr. John Easley~
Q. Well, then the phone was one of them desk phones; a
flat phoneT
A. Yes, sir.
Q. That was usually sitting on the dresser there. Is there
:a window between the dresser and the head of the bed!
A. Yes, sir.
By the Court: Sl10w where that window is.
A. It's about middle way l1ere on this end {indicating).
The bed was sitting here (indicating), and the dresser here
(indicating·), and the· window midway between {indicating).
By Mr. John Easley:
.
Q. That's right. When you first went in there., where was
that telephone?
A. Sitting on the floor.

..
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Q. Sitting on the floor t
A. Yes, ·sir.
Q. How far from the bed f
A. I would say about middle way between the bed and the
dresser ..
Q. Between the bed and the dresser,.
A .. Yes, sir.
Q. And what was the :~ituatio:n with referenGe to· Harless"
feet Y You say his feet e:Ktended over the edge of the bed Y
A. One of them was on the floor, yes ..
page 69 > Q.. How far was that foot from where this phonewast
A. It wasn't but a very short distance ..
Q. A short distance. ·Can you give m, some 1·ough idea t
Of course, I know you didn't measure, I suppose. ·
, . ,A. I'd say within two feet.
Q. And about how far was it from the dresser t
A. I'd say practically the same distance from the dresser~
Q. Well, of course, there was a cord running ·to that telephone?
_ A. Yes, sir.
Q .. Where the connection was. Which way did that cord
run from the telephon&-its position on the floor-which way·
did that cord go? Did it go up to the dresser, 01~ was it connected at the floorboard, or where; or do you recall?
A. I am not sure of 1:hat; no, sir. I don't really know
where it's connected.
·
Q. Do you know wheth•~r that phone wire had been, or cord
had been broken or not?
A. No, sir.
Q. It had not been broJcen f
A, No, sir~
Q. You don't know wl.ether it reached up to tbe dresser,
the top of the dresser whm·e the phone usually sat, or whether
it reachedA. It would reach up there.
Q. It would reach up there., of course?
page 70 ~- A. Yes, sir.
Q. If it was still unbroken?
A. It was unbroken because I used that phone after I
found it.
Q. Mr. McMasters, yo:u say t]mt was a double cottage.
What kind of partition is between tl1e two ends of tl1e cottage f
A. Plaster.
·
Q. Just plaster?
A. Yes, sir.
Q. And their thickness '1
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A. Well, there is two thicknesses.
Q. Just ordinary plaster Y
A. On each side of each room.
Q. Do you know whether that cottage was rented?
A. Yes, sir.
Q. .And occupied by Mr. Harless?
.A. Yes, sir.
Q. Did any report come to you of any pistol shot being
heard in that room?
.A. No, sir.
Q. Do you know when that· other side of the cottage was
rented?
.A. It was rented that afternoon.
Q. That afternoon somebody took it?
.A. Yes, sir. ·
.
Q. Do you know how long the party remaine~; was it mor~
than one party; or do you remember?
page 71 ~ A. No, sir; I don rt recall.
Q. It was rented though f
.A. Yes, sir.
Q. .And when was it given up by the party who had it
rented Y
.A. ·The next day.
Q. The next day?
A. Yes, sir. ·
Q. Do you recall who that was 1
.A. No, sir.
Q. Had you se·en or talked to Harless that day?
A. I talked to him over tbe phone.
Q. Talked to him over the phone?
.A. Yes, sir.
Q. You didu 't see him face to face?
A. I had seen him, but I didn.'t talk to bim.
Q. Was there anything abnormal about llim f I mean, was
there anything wrong, or did he seem to be his nsual self?
.A. Yes, sir.
Q. How long did you know him Y
A. I'd say maybe 10 or 12 years.
Q. 10 or 12 years. Did you know liim pretty well 1
A. Yes, sir.
·
Q. What sort of person was he; was he a moody, depressed
sort of person; .blue sort of person, or happy?
A. Well, he ·always seemed to be pretty jolly; nothing
seemed to be bothering him.
page 72 ~ Q. Did anything seem to he bothering him at the
time you saw him?
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A. I didn't see him; I talked to him over the phone.
Q. Talked to llim ovE!r the phone. Did he indicate any
blues, or distress, or anything of that sort!
A. No more than-well, Mr. vYebb spoke to him over the
phone; called him up and was discussing a matter about his
automobile or something.
Q. Well, I say, what seemed to be his attitude when the
last phone call you heard, a;nd you say you talked with him?
A. He didn't sound like anything was bothering him.
Q. Sounded all normal?
A. Yes, sir.
Q. Except when something was said about talking to Mr.
Webb. Was anything depressed about that, or was he mad or
what?
A. Well, he seemed to be kind of mad; it was the way he
talked over the phone.
Q. Didn't seem to be blue or anything like that?
A. No, I don't. know aH he did.
Q. I believe there wa~i also found in the room--was anything else found in there; liquor!
·
A. Yes, sir; one empty bottle, and one bottle with some
in it.
'
Q. One empty bottle and one bottle with something in iU
A. Yes, sir.
page 73 ~ Q. How mw~h was in the bottle that had something?
A. Maybe a couple of inches up in a fifth.
Q. Where was that bo1 tle found Y
A. On the dresser.
Q. On the dre.sser f
A·. Yes, sir.
Q. You don't know where the bottle came from, do you;
or do you know?
·
A. No, sir; T do not.
Q. I'll ask you this, in tllat connection: When you heard
him talk, did he seem to ·oe intoxicated or not?
A. No., sir; be didn't a:Jpear to me like he was.
By Mr. ,John Ensley: I think that's all, sir.
By the Court: ( addreEsing the jury) Gentlemen, we will
take a recess for a bout five minutes.
(At 11 :50 o'clock a. m. a five minute recess was taken.)
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AFTER RECESS.
CROSS E..XAMINATION.

By Mr. Sackett.:
.
Q. Mr. Mcl\fasters;I believe you said you were the manager of the Old ForU
.A.. That's right.
Q. Was tba t correct?
A. Yes, sir.
.
page 74} Q. The Old Fort lies between 460 and 29?
.A.. 460 and 501.
Q. 460 and 501. They are, of course, travelled highways;
€Very da.yY
A. Yes, sir.
Q. And the Old Fort, as I believe, lies rig·ht in the apex
-0f that triangle Y
A. Yes, sir.
Q. I believe you said the last time you saw Mr. Harless
on the day of his death was around 7 :00 o'clock that night?
A. That's right.
.
.
Q. Unqer what circumstances did you see him then?
A. He caIPe down· around in the front of the building and
there was a girl friend of his started to get in the cab.
Q. Who was with him; do you know the name of that girl t
A. I can't call it myself. I have heard it called; but I
can't call it.
Q. If you heard it, would you recognize iU
A. Yes, sir.
Q. Was it Miss Catherine Staton Y
A. I believe they call her "Kitty;" isn't that rig·htt
Q. She was with hilp at the time?
A. Yes, sir.
.
Q. And this was the last time that you saw Mr. Harless?
A. I saw him after that pull up in front of the place in the
cab, but he dicln 't get out.
·
Q. Let me develop that from that point. Then
page 75 ~ you saw him then with Miss Kitty Staton?
A. Yes, sir.
Q. How was be dressed then¥
A. He was in his shirtsleeves, bareheaded.
Q. This was in February, 1946, was it not?
A. Yes, sir.
Q. Was he getting into a cab at the time!
A. At first he said something to her, he called out to her
like he didn't want her to leave.
Q. Tried to keep her from getting· into the cab Y
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A. Yes, sir.
Q. What effort did· he :na:ke to keep her from getting int
A. He had a hold of her.. He pretended to me like he
didn't want her to go.
Q. Did she get in the cnbt'
A. Yes, sir.
Q. Did he leave with her in the cab t'
A. Yes, sir.
·
Q. When did you next see- him¥
A. Just a ·few minutes after thatr
Q. When the same cab returned to the Old F·ort f
A. Yes, .sir.
Q. Was anybody in it with llim then beside the driverf
A. No, sir; I didn't. see, any.
.
· Q. Where did he go when he left 1
.
A. He pulled off headed towards the ·cottage_
. page 76 ~ Q. You mean the driver pulled off Y
A. Yes, sir.
Q·. Where was Harless·r
A. Sitting in the front seat with him.
Q. Do you know whethe.r he stopped there at his cabin?
. A. No, sir; I do not.
.
Q. But the next time you saw him was wl1en l1e was ]ying
across the bed f
.
.
A. Next time I saw Ilim ; yes, sir.
Q. You say you don't know how he came to his death. But
it is true, Mr. McMasters, you saw him, found him lying
across the bed and there was a hole in bis head and the gun
in his hand?
A. Yes, sir; with his band over tlic gun..
Q. With his hand over the gun f
A. Yes, sir.
Q. You found also some whiskey bottles in tl1e room; did
you notf
A. That's right.
Q. One of them empty tmd one of them a quarter full f
A. Had some of it. I'd say in the neighborhood of a quarter full.
Q. You say he was not intoxicated. Could you tell that
the man had been drinkin~ when you last saw himY
A. Yes, sir; be looked like he had l)een drinking then.
Q. In his shirtsleeves T
·
A. Yes, sir.
Q. Barehead,ed ?'
page 77 ~ A. That's right. .
Q. And undertaking. to keep this girl from getting into the cab., _was he r.ot T
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A.
Q.
A.
Q.
A.

Yes, sir.
And you could tell then-that he had been drinking!
Yes, sir.
·
Now, when did he register at the Old Fort Y
On a Friday night.
Q. He died on the 25th of February. Friday was the 21st
or the 22nd.
A. 22nd, I believe.
Q. What time did he register?
A. I don't know the exact time; but it was after dark that
night, I remember.
.
Q. W 3:~ he drinking then Y
A. He didn't appear to be; no, sir. I never noticed.
Q. Did you have occasion to know whether he was, or was
not, drinking?
·.
A. No, sir; I talked to him, qut if he was drinking he acted
well enough.
By the Court:
Q. You say that was on Fridayf You say Friday night?
A. Yes, sir.
By 'Mr. Sackett: This death occurred on Monday, the 25th.
By the Court:
Q. Well, was it the Friday before t
A. The Ji.,ri<lay before .. He registered there at
first.
Q. Then on the following Monday is when you found him
dead?
A. Yes, sir.

page 78

~

By Mr. Sackett: (continues examination)
Q. Now, did he spend Friday night there t
A. Yes, sir.
Q. Did anybody spend the night with him?
A. Not that I know of.
Q. Did you see him Saturday?
A. No, sir.
Q. Didn't see him during· the day Saturday?
A. No, sir ; I don't recall seeing him.
Q. Did you see him Sunday?
A. I don't believe I did ; I'm not sure.
Q. So you really didn't see him between the time when he
registered there on Friday, the 22nd, until the day of his
death?
·

7i
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A. No, sir.
.
Q. When you went to the cabiii-; whe11 it c!lrne to your at"'.
tention that a man was dnad, or had been lying a~ros~ the ~ed
under· very unusual· circttmijtf1nc~s, when you went t<l that
caQin was the d9or op~n 1' ·
.
A. It was just cracked; just a small crack in it.
Q. Now, who had been there prior to your arrl>vihg?
A. Mr. Mawyer.
.
Q. Had anybody else, w your knowledge, been there 7
A. Hath1 't hee11 ih the cottage. t t was a gir1
page 79 ~ that worked there went up to collect a telephone
call, and she eouldn 't get an answ·er.
Q. Wh~t time was that Y
A. Must have been a fe,v minutes after 7 :'00 o'clock. In
the ne_ighborhood of 7 :00.
'Q. Do you know whether she w~nt into the cottage or not¥
A. She said sbe didn't..
- ·
·
··
Q. Said she did not!
A. Yes, sir.
·
·
Q. Were the windows doWh or were they up in the cottagQ
when you arrived there 1
A. Jam not sure of that. I wouldn't say.
·Q. Is the cothrge of b:r.ick construction 7
A. Yes, sir.
·
Q. Substantially built T
A. .res, sit.
.
.
.
Q.. No opening of any kind between this toom and the adjoining cottage T
.A. No, sir.
Q. What sort of screens, if any, are there in the room t
A. It's good screens.
·Q. Good screens?
A. Yes, sir.
Q. Were the screens down?
A. Didn't notice particularly. In· other words,
page 80 ~ they don.'t have a way of raising them.
Q. Mr. Mcl\[asters, ar-e you able--! think you
undertook, on your direct examination, to describe that gun
in some detail ·as to having no handles on it t
A. That's right.
Q. Had you seen tb~ gun before?
A. No, sir.
·Q. Was the gun distinetiv.-e in that res.pect t
A. Yes, sir~
· ·
- ··
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·t,Q.
~ A.

80:m.~thing that would naturally call your att~ntion to

. .

That's right.
Q. Because it didn't haw a handle on it?
A. That's right.
Q. And that's the reason you r~member that?
A. Yes, sir.
Q. Do you know whether this man was right-hand~d or
left-handed Y
A. Yes, sir ; he was left-handed.
Q. You had known him for how long t
A. 10 or 12 years.
Q. And during that time you had occasion to know he w,s
left-handed 7
A. Yes, sir.
Q. And his left hand was over the gun at this tlme t
A. That's right.
.
Q. Was th~ room in any disarray other than the
page 81 } bed itself¥
·
A. No, sir; I wouldn't say it was. No.
Q. The furnihue was in Ol'der!
A. Yes, sir.
Q. The bed lonked as if someone had slept in it t
·A. That's. right.
·Q. No evidence of any struggle of any kind there, was it,
Mr. McMasters Y
A. No, sir. The bed was pretty well tm."n up like somebody had been ·in it; the cover was thrown back.
Q. Now, did you s~e Mr. Harless when he came there
around nt'.>On of Monday, Febru.:ary 25th 1
A. Not to talk to him. I just saw him in the cab.
Q. Who was :with him then 7
·
A. That girl Kitty.
Q. Kitty Staton?
A. Yes, sir.
Q. Where did they go!
A. I don't know for sure.
Q. Which direction?'
·
A. 1-Phey pulled ;off from there; they was headed towards
the cottage.
·
Q. They had gone toward the cottage there tllat Harless
had rented?
A. Yes, sir.
Q. And the next time you saw him, or them, was when he
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was undertaking to keep her from getting into the
cab?
A. That's right.
Q. And you don't know where he or she was in the meantimeT
A. No, sir..
Q. Was this a donble bed or single bed!'
A. Double bed.

page 82

f

By Mr. Sackett: That's all, Mr. McMasters ..
The witness stands aside.
·By Mr. John Easley: Your Honor, we rest.
By the Court: Very well. The plaintiff rests.
By Mr. Robertson: At this moment, sir, we would like to
· address a motion to the Court.
By the Court: Verv well. In the absence of the jury f.
By Mr. Robertson:"' Yes, sir.
Note: (The jury retired fro~ the courtroom.}

By Mr: Robertson: May it please the Court, we move that
the Court strike the evidence on the ground that. the plaintiff
has failed to earry the burden of proving the· acpage 83 ~ cidental death of the deceased, Thomas E. Harless,
in accordance with the pleadings in this case.
By the Court: .All right. Gentlemen, do ·you have anything to say in reply T
By Mr. John Easley: If your Honor please, we think it is
very obvious unde1' the authorities, that under circumstanceH
of this sort the presumption of an accident, or any other
reasonable explanation, prevails; there being no direct evi. dence as to how it happened or who shot the gun, or how it
was shot, or whether it was accidental or intentional. The
law presumes that it was accidental. And the burden is upon
them to exclnde any rea:mnable hypothesis; and there have
been several cases with which your Honor is no doubt fa- .
miliar, where under very :,imilar circumstances the jury found
that it was accidental and not suicide. The Court has upheld the verdict in these cases, which means the Court could
not have stricken the evidence properly because the verdict
in favor of a party is up:ield, the· burden being upon the defendant in this case, under well established rules, to establish
the defense of suicide.
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It is rather obvious that it was a violent death; an unexpected death; and it is presumed to have been accidental
death. And I think we can rest upon that in the absence of
any evidence to the contrary.
page 84 ~ By the Court: Gentlemen, is it agreed, in the
absence of the jury, is it agreed between you, the
plaintiff and the defendant, that the deceased met his death,
or came to his death as the result of the bullet wound Y Is
- that conceded bv both sides 7
By Mr. John "Easley: The bullet wound; yes, sir.
By the Court: You concede that t
By Mr. John Easley: Yes, sir.
By the Court: Then that leaves the question, under the
pleadings here, as to whether the bullet was self-inflicted, or .
whether it was inflicted by someone else or accidentallv. In
other words, the only 1·eal issue for the purpose of siticide
is who fired the bullet, or what caused the bullet to be fired.
By Mr. Robertson: But they have not borne the burden
• to show that death came from accidental means.
By the Court : All right. As I understand the law, that's
according to Virginia; and I reckon we are bound by Virginia
~uthority at this time; that in ·a case where it is attempted
to show by circumstantial evidence and the depage 85 ~ fense is that of suicide, then the burden is on the
defendant to show by clear and conclusive evidence that the death did not result from natural cause., or
causes. Or in other words, by evidence so clear as to exclude
every reasonable hypothesis that the death did not result'
from natural causes. That seems to be the Virginia doctrine;
although practically the Federal rule might be otherwise.
And, so, Colonel, I understand in this case, as I am advised
as to the law up to .the present time, the burden is upon the
defendant to show that the death resulted from suicide, or
was the result of suicide, or that the bullet wound was selfinflicted. That's my understanding of the law.
By Mr. John Easley: That's. right.
By the Court: And for the present, I am g·oing to overrule the motion.
By l\fr. Sacket: Exception ..
By the Court: Of course, you can renew the motion at the
end of the trial. You understand I haven't fixed an unalterable rule about the law at this time. But that is my meager
understanding of the law.
By Mr. Sackett: One minute, sir. The Judge's
.
pag·e 86 ~ remarks indicated a little bit of difference between
the actual understanding of the parties. The is-
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~me between us is accidental death and suicide; naturE_ll causes
are out.
By the Court: How is that?
By Mr. Sackett: I say the difference is accidental death,
plaintiff's contention, a:2d suicide, the defendant's contention. And we have agre•3d that natural death is not an issue
in this case.
By Mr. John Easley: No, sir. Under the evidence we
don't tlJink it was a natural death.
By the Court: Well, I am not going to undertake to· say
what the limitations are. You are limited by the pleas.
By 1\Ir. Sacl~ett : That's right.
By the Court: But I just made that observation for the
purpose of explanation. I can't see any purpose in going
· into expert testimony a~ to what he died of. Now, you all
agreed that he died as i;he result of a bullet wound, and I
anticipate that you have witnesses to show that the death
was the result of a bullet wound.. Of course no witness will
be permitted to say that unless be saw it; but no •
page 87 ~ witness will be able to state that his conclusions
are, or were that it was the result of a suicide.
That's the question for the jury to determine. You all ar~
agreed on tba t?
By 1\fr. John Easley: Yes, sir.
By Mr. Robertson: Yes, sir.
By the Court: In other words, every witness is entitled
to relate every detail tlmt he can about what he found and
·what he saw; and in view of the nature of the case, the limits
npon the testimony are ibe evidence as the case may be developed. They are very broad;. really no limit to the circumstantial evidence. · Anything that tends to show your
theory of the case is admissible; but no witness will be permitted to state in a case of this nature his conclusions, because the jury i8 in as g,Jod a position to draw its own conclusions as the witness iB. This is not a question of expert
testimonv as to whether he died or whether he inflicted the
wound himself. Of course, on the question as to whetl1er he·
died as the result of the bullet wound, that would be a (lUestion of expert te8timony. But tlmt is agreed upon, as I un.
derstand it.
By Mr. Sackett: Yes, sir.
By 1\fr. Joh::1 Easley: Yes, sir.
page 88 ~ B~r the Cour'.~: And in fairness to both sides, I'd
caution the witnesses that they are not to state
what their conclusions are. One witness jumped the gun a
while ago, 'but that is inadvertent, and we can't help that.
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But the jury is to say that; the members of tl1e jury are to
:say whether or not it was a suicide, or whether it wasn't, on
.all the evidence. And, I understand, Colonel, that the burden is upon yon to show that. And the State rule is different
from the Federal rule. Bring the jury in~
Note: (The jury returned to the courtroom.)

EVIDENCE FOR THE DEFENSE~

DR. 0 .. L WATKINS,
ccalled as a witness in behalf of the defendant, being duly
sworn, testified as follows :

DIRECT EXAMINATION.
Bv Mr. Robertson~
··Q. Will you state your name and your profession, sir l
A. 0. L. Watkins, physician and general practitioner.
,Q. Where do you practice, doctor!
A. Campbell County; Lynchburg.
Q. How long· have you been practicing tbere t
A.. Since 19 and about '14.
Q. Do you bold any official position with the county?
A. I am the County Coroner.
lJage 89 } Q. On the 25th of February, were you called to
the Old Fort Tourist. Camp to investigate the
death of Thomas E. Harless?
A. Yes,· sir.
Q. Will you describe to the Court and the jury tlie facts
. and conditions whicl1 you found?
.
A. Well, Sheriff :Miles called me about, I imagine, 9 :00
o'clock. and I was out. And I got back, I think, about 12 :00
o'clock, and I went straight over to the Old Fort. Tl1e sheriff
met me around in front, to the right side there of the hotel
part-the restaurant-and took me around to the first brick
cottage on the left. And when we went in I found a man
laying on the bed, and lying on his right side-and things
were pretty bloody-with a pistol in his left hand lying on
the bed; with the pistol lying on his hand. Of course, it
wasn't gi·asped like that (indicating·), but the pistol was
lying· more like this (indicating).

By the Court: Doctor, I don't like to be undignified or to
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put you to any inconve:ni:ence, but would you mind lying. on
that floor and showing the jui:y bow it wast
(Dr.. Watkins left the witness stand and ·got on fhe floor.)

Q. Doctor, did you make a careful examination of the man
and everything¥
A. Yes, ~ir. Say f'or instance, this is the bed (indicating) ..
You '11 have :iq imag·ine fl1is. Well, the man was on the bed'
this way (indicating) and he just tumbled over on the bed
sideways like this (indica:ting), with his feet on the floor. Anet
he was lying just about like that (indicating) ..
page 90 ~ Q. I se~. You 're using that- for the bed?
A. Yes. His feet were off of the bed here, and.
he was lying on the right ~ide down this way (indicating) on
his band, with this gun lying on his left-hand, kind of in the
palm of his left-hand •
. By the Court: I see. You can get up now, doctor..
(Dr. Watkins resumed his seat in the witness stand.)

By Mr. Robertson: (continues examination)
Q. From your inspection of the body of Thomas E. Harless, would you tell where- the bullet entered his head in its
course of travel r
·
A. Now, on inspection you could see on the left side of his
head here (indicating), just one inch in front of his ear and
just about an inch above, a bloody spot which, upon examination, proved to be the point of entrance of a bullet. And after
examining that carefully, there was around this opening .
there, tbe point of entrance-which was round and smoot11,.
the entrance, the point of entrance-there was a little smudg(:;
or dark discoloration which could be wiped off with any·
cloth; just wiped off. And after turning this man over and
getting his clothes off, there was a point of exit on the riglit
side just a:bout an inch and a half behind his right ear witlr
two and a half i~ches approximately above the ear where it
came out. We searcl1ed for the bullet all around everywhere,.
·
and I didn't find it. It went through.
By the Court:
Q. Now, doctor, put your finger at the point on
page 91 ~ the left side wliere the bullet went in, and witl1 tl1e
·
other hand show ·where it came out.
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A. Well, it was just about- an inch in front of the ear and
an inch above (indicating).
Q. Now put your other finger above the other side.
A. And just about two and a half inches above it on this
side (indicating). The bullet went through the head slightly
backwards and upwards.
By Mr. Robertson:
Q. Do you know what that little smutty surface was?
A. No, I don't; can't say that I do know what it was. But
I have seen wounds of that kind and it seemed to be just the
~mudge of the blast of a gun. We wiped it off.
. Q. Was there any dried blood?
A. No; there wasn't. Yes; the blood was more or less·
clotted; but, of C'ourse, with his head down, the blood when it
came out, would drain down anc:I leave the upper part clear.
Q. And did you examine bis hand in which he held the gun?
A. Yes, sir.
Q. Did you observe any distinctive markings there?
A. Oh, I don't know as I saw any distinctive -markings except that the hand was dark, just about like the stuff that was
on the side of his head. Of course, with the conditions that
existed there, I couldn't tell what that was. There was considerable of it.
·
page 92

~

By the Court :
Q. Which hand was that?
A. Left.

By Mr. Robertson:
Q. Was there anything distinctive about the gun that would
call you to remember it, sir?
· A. Yes, sir. It was an old g·un and the handles were off
it. The handles of a revolver has two pieces, one on each side
of it, that fasten together to g·ive you the gTip. Well, that is
fastened to the frame of the handle, which is shaped just like
to catch hold of it. And these pieces on the sides, both of
those pieces were off; it was just the framewoi·k of the handle
there.
Q. Did you examine the gun, doctor Y
A. I looked at it.
Q. Would you tell the Court what you found on your ex
aminationY
A. Well, I didn't find anything, except I didn't notice it
particularly because the sheriff had been there; and I just
4

Supreme Court of Appeals of Virginia

80

Dr. 0. L. Watkins.
noticed that -it was an old gun and both handles were off.
And that's about all I could say; I mean, that I noticed about
the gun.
Q. Did you file the deuth certificate in this case, sir?
A. Yes, sir.
Q. What was the cause of the death, sirT
By Mr. John Easley: Now, if your Honor pleaseBy Mr. Robertson: The cause of his deatl1,
page 93 ~ sir¥
·
·
By Mr. John Easley: Oh, that's all right.
By Mr. Robertson: Well, he signed the certificate and the
cause of death.
By the Court:
.
Q. Don't say what you sig·ned. You just say what caused
it. You 're here now, and speak for yourself.
A. It was a bullet wound of the brain.
Q. All right. Bullet wound of the brain?
A. Yes, sir.
By Mr. Robertson: Your witness, sir.
By the Court:
Q. Doctor, were there any bullets or cartridges in the gun
at the time you examined iU
A. I don't recall, J udi~e~
Q. You didn't break it~,
A. No, sir.' I didn't know what they probably wanted to
do with this, and I didn't handle it.
· Q. I see. You don't know, of your own knowledg·e, how
many bullets had been ffred by tllat gun Y
A. No, sir; I do not.
By the Court: All right.
page 94

~

CROSS EXAMINATION.

B v Mr.•John Easley:
.,Q. Doctor, I believe from your examination there it looked
like to you tl1at there was a hole completely through the
headf
A. Yes, sir.
Q. And it was about what size; about the size of a bullet,
you said?
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A. The point of entrance was about that of a-to my opinion-ab.out a .32 caliber.
.
Q. Yes?
A. Now that's simply an opinion as to the caliber. Of
course, the point of exit is much larger because that's the
wound that's torn in there.
Q. I see. It was a lead bullet, and it sort of spreads and
makes a little larger hole in the place of exit f
A. Yes, sir.
Q. And you thought from the point of entry that it was
.about the size of a .32 caliber g-un?
A. Yes, sir.
Q. Do you know the caliber of the gun that you found there
that was resting on his hand, I believe; the pistol!
A. At that time that just looking at the gun, that it was a
.38. I'm not certain, though; I couldn't swear that I know
the caliber of that gun.
Q. I see.
A. It was either a .32 or a .38.
page 95 } Q. And you didn't see that ope~ to see what
was in it at all Y
A. No, sir.
Q. And if this bullet went entirely through the I1ead, did
you assist in making any search in the cottage there that
nig·ht for the bulleU
A. Yes, sir.
Q. Was any found in the room there t
A. We looked. We moved his clothing and bed clothing,
and searched the mattress and around in the room, and at
that time we did not locate any bullet. Of course, the floor
wasn't swept. We couldn't find the bullet.
Q. Did you have flashlights when you examined the place?
A. Yes, sir; flashlights and used the lights in the room.
Q. I see. Did you find any bullet holes in any article
around in the room theref
A. No, sir.
Q. Didn't see any in any bedclothes or anything of tbat
sortT
A. No, sir.
Q. Now, doctor, I believe you said he was lying on 'bis
right side, and you indicated as you sat on the edge of that
table there to illustrate his position, that about his-you
might say, his hips were on the edge of the bed?
A. Yes, sir.
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>

Q. Is that right!
A. Yes, sir.
Q. And was he lying straight across the bedr
A. No, he wasn't lying exactly straight across ; he was just
a little biased on. it with his head nearer, I thinkr towards
the head of the bed. He was sitting close to the foot herc(indicating), but his head was more like· this (indicating)
towards the head up the re.
Q. I see.
A. More or less, not diagonally, but more or less on an
angle.
Q. Slightly towards tlie head f
A. Yes, sir.
.
Q. Now, the plaee where you say his hips were on the edge
of the bed, how far would you say that was from the foot
of the bedf
A. Well, I couldn't suy.
Q. About the center of the bed?
A. An estimate. No, sir; I imagine that what I believe
now, that it was near th::} foot about, say, two feet from the,
foot of the bed that's bs.ck in the ·room.
Q. I see. All right, now there was one other question : In
lying in that position on the right side, I understood you said
this pistol was on the left hand. Was the l1and spread out r
A. Well, the hand waf= lying in this position (indicating).
Q. Hand was lying in this position (indi~ating).
page 97 ~ A. This position. (indicating).
Q. In other words, it was sort of twisted around
that way?
A. No.
Q. And open?
A. The hand was laying more or less in a natural position
with the stock or the frame-where the stock should be-laving on his hand just as if his hand was 1·elaxed.
.,
Q. I see. And bis hand was open with the palm upward!
A. Yes, sir.
Q. And that was his left hand?
A. That was his left hand; yes, sir.
Q. And now, doctor, just one moment. ·would you please
resume your position when you illustrated ]1ere on the edge of
this table here T
A. Well, say this is the foot of the bed ( iudica ting) and
this is the head (indicating) ..
Q. Yes, sir.
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A. It seemed to be sitting about like this (indicating) that's
the position. I don't know whether he was sitting or standing, ~nderstand, but his hips was here (indicating) well on
the bed.
Q. I see.
A. And he just went over this way (indicating).
Q. I see. And his hand was that way (indicating)?
By the Court:
Q. Now where was-now, where was the pistol? ·
page 98 ~ A. The pistQl was laying right on this. hand
right here, (indicating) the left.
Q. Was that the left hand? .
A. Yes, sir. He was laying on the right hand, and the
pis.toI was in the left hand.
By Mr. John Easley : (con tihues examination)
Q. I see. When you got there it was in that position Y
A. Yes, sir.
.
Q. And the hand was not resting on the gun· sort of like
thaU (indicating·).
A .. No, sir.
Q. The palm was up?
A. The· palm was this way (indicating) and this gun was
lying on the hand with the fingers slightly flexed.
· Q. I see. And what part of the gun did you say was in
the palm of the hand f You say it wasn't the stock, it was
about the barrelY
A.. It was the handle. In other words, the part of the -revolver that anybody would catch hold of to fire it.
Q. I see.
· A. But the two handles was not on this framework. And
that part is the handle; the part that you take hold of to
fire it was in his hand.
Q. I see. And in which direction was the gun pointed?
A. Away from him.
Q. Away from himY
A. Yes, sir.
page 99

~

By the Court : .
.
Q. Well, now it was the handle of the gun that
was immediately over the palm of the hand there at the time?
A. The gun was lying in this hand (indicating) just as if
you had taken hold of the gun this way; and when it relaxed
the hand was turned and the fingers slightly relaxed. In other
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words, it wasn't around the stock of the pistol. I mean by
that, whatever the handle is, the part that you catch hold of
to fire. Of course, that would come awkwar.d to me because
I am right-banded.
By Mr. John Easley:
Q. You say you saw some marks on the hand, but you clon 't
know what they were; :,ort of a dark smudge on the left
hand?
A. Yes.
Q. And also 011 the side of the head. But you didn't undertake· to say what they were?
A. No, sir.
Q. Was the man dresE.ed or undressed Y
A. He was dressed.
Q. He was fully dressed t
·
A. Yes. I couldn't say positively that he had on a coat,
but he was dressed, and may have had. his coat off with some
kind of a ja~k.et on, which they wore right much at that time.
Q. It wasn't a uightdress though; it wasn't anything like
pajamas?
A. No; no.
·
Q. The kind of dress you wear ou~doors?
A. ,Just street wear.
page 100 ~ Q. Shoes and trousers, and either a shirt or
jacket?
A. That's right.
By Mr. John Easley: I think that's all.
The witness stands aside.
MR. J. E. CHEWNING,
called as a witness in bc~half of the defendant, being duly
·
sworn, testified as f ollowi;:

DIRECT EXAMINATION.
By Mr. Sackett:
Q. Mr. Chewning·, what are ·your initials T
A. J.E.
.
Q. J. E.Y
A. Yes, sir.
Q. They call you ''Edward Chewning''!
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.A.
Q.
A.
Q.

Some of them do; yes, 'Sir.
How old are you, Mr. Chewning?
54 years old.
What is your present occupation f
A. My present occupation is with Mr. Hollingsworth grocery business..
Q. What was your occupation on February 25th, 1946?
A. At that time I was working with the Old Fort; with the
Old Fort in the restaurant.
Q. Working in the restaurant?
.A. In the restaurant and driving also.
Q. Driving what 7
page 101 ~ A. A cab.
·
Q. ·A cabf
A. Yes, sir.
Q. This suit involves the death of a boy named Thomas E.
Harless, Mr. Chewning. On or about Feoruary 25th, did you
see him about the premises at the Old Fort?
A. No; I never seen him. I don't know just what date it
was; I don't remember the date. But when I seen him was the
morning. I waited on him; went up and picked him up.
Q. Was that the day tha_t you later learned of his death7
A. That night; yes, sir.
Q. That night?
A. Yes, sir.
·Q. When did you see him that morning?
A. Well, I don't know; just about 9 :00 or 9 :30; something
like that, I guess. I don't know just what time it was; I never
paid any attention to the time.
Q. Did you pick him up in your cab 7
A. Yes, sir ; I did.
Q. Where'd you pick him up Y
A. At the cabin.
Q. At what cabin Y
A.· The cabin he was occupying at the time; 15, I think it
was.
Q. And you say that was around 9 :00 o'clock?
page 102 } A. Something like that. I don't know just exactly what time it was. I never noticed the time.
Q. Was anyone with him at the time Y
A. No, sir.
·
Q. Where'd you take him 1
A. Well, I brought him down on Main Street; the first place
he stopped to was a whiskey store.
Q. Wba t did he buy T
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A. He went in and got a fifth of whiskey.. Now,. what kind
it was, I can't say becau:;e I never seen.it .. ·
Q. Where'd you go from there!
-.A. Over on Blackford Street,. I think it is.
Q. Where is that t
A. It's over across tho bridge, behind Faube:r's place,..
Q. Did you pick up anybody thereY
A .. Picked a lady up there with him ..
Q. Do you know her name?
A. I didn't· know her name at that time.
Q. Did you later _learIL her namet
A. I later learned her name to be· a "Mrs. Staton," I. believe.
Q. Staton?
A. That's right.
Q. Was she brunette or blonde¥
A. Brunette, I guess you 'cl call it.
Q. Where'd you go fNm there?
A. Vlell, I came back through Main Street and
page 103 ~ went up on Harrison Street, and he stopped thereand got ont of the cab and went over to see about
his car that he had in a garage, or repair shop somewhere
there. I don't know just where this. repair shop is because
I didn't go with him. I ~inst parked the car and l1e went llimself.
Q. How long did be stE.y there!
A. I'd say 20 minutes.
Q..' Then where'd you got
A. Went right back to the same cabin, as I remember.
Q. Was the girl with :him at the timef
A. Yes, sir.
Q. Did you stop at tl10 Old Fort before you went to the
cabin?
A. No, sir; I did not.
Q. Did you discharge both passengers there·f
A. I did ; yes, sir.
Q. Did th~y both go in tl1e ca bin?
A. They did.
Q. Did you ever see either one of tl1em after tltaU
A. I did not; no, sir.
By Mr. Sackett: That's alL
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CROSS EXAMINATION.
By Mr. John Easley:
Q. Mr. Chewning, whatpage 10.4

~

It occurs to us that we don't care to ask him
any questions.

By the Court:
Q. About what time was it when you discharged him at the
cabin?
A. )Yell, I would say that we spent in the time that I left
from the cabin until I got back there an hour. Every bit
of it.
·

By the Court:

All right.

The witness stands aside.
MR. JAMES G. AUSTIN,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows :

DIRECT EXAMINATION.

By Mr. Sackett:
Q. Mr. Austin, will you state your name and age Y
A.· James G. Austin; 35.
Q. What is your present occupation Y
A. Working at the cotton mill.
Q. Where were yon working on February 25th, 1946? .
A. WhatY
Q. Where were you working? Let me ask you the question
this way, Mr. Austin: The matter in issue here involves the
death of a boy named Thomas E. Harless. On the day that
he came to his death, where were you work~ng 1
A. At the Old Fort.
page 105 ~ Q. Were you employed by l\fr. 1\frM:asters?
A. Yes, sir.
Q. In what capacity were you working there? ,\Tere you
working· there in the Old Fort, or whaU
A. No, sir; I was driving the cab.
Q. Driving a cab. So you operated out of the Old ForU
A. That's right.
·
Q. You kept your cab there Y

f'
j
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A. Yes, sir.
Q. Did you have occasion to be in and about the premises
from day to day 1 Did you have occasion to be in and about
the Old Fort there and t:he cabins around the Old ForU
A. Yes, sir.
Q. A few days prior to the death of Thomas E. Harless
did you see him at the Old ForU
A. I seen him on the F'riday night before it happened.
Q. Was he drinking· then T
A. Well, I would say he was ; Yes.
Q. Was he drunk?
A. Well, I would say he were.
Q. That he· was drunk f
A. Yes, sir.
.
Q. "\Vas there anythin~: about his actions then that called
· your attention to that fadT
. ·
A. No, sir; it was just he was pretty well drunk; and N elson, the fellow that worked there that night., he asked about
·
getting me to drive the car for him ; he didn't
page 106 ~ want to see him get- in trouble; and he said $2.50
wasn't too much to charge him, which I would
have had to pay if I parked my cab. And he refused to
pay it.
Q. Did someone attempt to persuade him not to drive his
car at that time'
A. Yes, sir.
Q. Was that because ho was drunk?
A. Yes, sir.
Q. When did you see him again?
A. The day that I hauled him .
.Q. What time was that,'
A. Well, I would say it was somewhere around 7 :00 o'clock.
Q. Where did you see :him then f Did you see him at the
cabin, or did you 8ee him at the Old Fort proper 7
A. In front of the Old :Fort.
Q. In front of the Old Fort. Who was with him at that
timeY
A.· Vlell, this girl Doro·:hy that works in the Old Fort, she
c0me to the door-I was deaning the c·abin up-and she said
this girl wanted to go home. And so I got in the cab. And
just as I got in the cab, E.he opened the door; and I just remember when she got in the cab, or started in, he run out
and grabbed her.
Q. Who was he f
A. Harle S'S.

,.,.i
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Q.. How was he dre.-c;sed !
A. As well as I remember, he had on a sort of
page 107 } dark pair of pants and a light shirt, .and no coat
on.
Q. Were his sleeves rolled up f·
A. I don't remember.
·
Q. You didn't know this man, did you, Mr.. Austin f
A. No, sir..
Q. Did she undertake to get into the cab!
.A. As well as I remember, she did.
Q. What did he do 7
A. He just stopped and talked to her and tried to per:suade her not to go home.
Q. Did she get into the cab!
A. Yes., sir..
Q. What did she tell you f
A. She told me she wanted to go home; she wanted me to
take her home.
By the Court: Tell what you did.
Bv Mr. Sackett!
·Q. Well, what did you do!
A. Well, I just took her on home. And on the way over he
· tried to persuade me not to take her home, and I said, "Well,
'She hired the cab. I must take her where she wants to go; and
if she wants to go back with you after I take her home, that's
a~l right with me.''
Q. Did he get in the cab with you when she left?
A. Yes., sir.
Q. Was ~e drinking at the time?
.
J)age 108} . A. Yes, s1r.
Q. Where did you take him!
A. Over there on Blackford Street.
Q. Where is that 7
A. Right across the Rivermont Bridge, right behind the
theater.
Q. Did the two of them get out of th~ Gab there?
A. Yes., sir.
Q. Where'd she go T
A. She went in the house.
Q. Did he come back to the cab?
A. Right straight back.
Q. Where'd you take him then?
A. Over here o!1 Harrison Street rig·ht below Washington

\
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there; and he got out there and he was gone about 3 or (.
minutes,. and he crune back and got in the cab and went on to
the Old Fort..
·

By the Court:

·
·
Q. What time did he ~:et to the ·01d Fort!
A .. It was somewhere around 7 :00 o'clock when I got back
out there with him ..

By Mr. Sackett:·
Q. Do I understand that when they first got in the cab,,
tha:t he was undertaking· to persuade her not to go Y
A. Yes., sir.
Q. But that she did go, and yon took her to Blackford
Street and returned him to the Old Fort t
A .. Yes, sir.
page 109} Q. And when you took him back to the Old Fort
where did you put him out t
A. At cabin 15 ..
Q. At cabin 151
A. Yes.
Q.. Am I correct that that was around 7 :00 o'clock!
A .. Yes, sir; around 7 :00 o'clock, as well as I rememberIt's been a long time ..
By the Court:
Q. In the morning or in the evening°l
A. In the evening..
By Mr. Sackett:
.
Q. Did you ever see liim any more after thatf
.A. No, sir.
.
Q. Now., you have testified, Mr. Austin, that when you first
saw him it was on a F:riday night, and that lie was drunk
then!
A. Yes., sir.
Q. I may have asked you tllis, but I don't recall it: Diel
you see him Saturday!·
.A. No, sir.
Q. Did you see him Sunday?
.A. No, sir.
Q. Then the next timn you saw him after Friday was on
the day of his death f
.A. Yes, sir ..

,
I
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page 110}

Q. When he was drinking again Y
A. Yes, sir.

By Mr. Sackett: That's all.

CROSS EXAMINATION.
By Mr. John Easley:
Q. Now, Mr. Austin, I. believe you say that he tried to
persuade this young lady not to go and caught her by the arm
as she was getting in the cab; and when he found that she
was going and he couldn't persuade her 119t to go, he got in the
cab then with her, did he?
A. Yes, sir.
Q. Both of them were in the back seat?
A. That's right.
Q. And on the way over there he was still trying to persuade her to go back? .
A. Tliat 's right.
Q. With him?
A. That's right.
.
Q. And she wouldn't do it. .And you continued on then
from the Old Fort down here to B]ackford Street, I believe.
That's the street that goes over Rivermont just beyond the
little theater, isn't it 1
A. That's right.
Q. And you go down there about a block from Rivermont
Avenue, which was where she Jived, wasn't it Y
A. I'd say around a block.
page 111 } Q. And when you got there, she g·ot ·out and., I
believe, you say_ he got out and walked to the
house with her?
A. That's right.
·
Q. And she went on in the house, and he came back and
got in the cab to be taken back!
A. That's right.
Q. And he asked you to go by Harrison Street?
A. Yes, sir.
Q. And at Harrison and what street; what other streeU
A. Well, you see Harrison and Grace runs a block together
thereQ. YesY
A. -well, it's right around that curve, rigl1t this side of
Washington.

\
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Q. Right where Harrison runs into and runs along for a
block with Grace?
.A.. That's right ..
Q. .As you go up that curve; in thereY
A. That's right ..
Q. .And there you stopped and he got out for a few minutes?
.A.. That's right.
Q. You don't know wl1ere he wept Y
A. No, sir.
Q. Did he walk away?
.A.. That's right.
Q. And did he say where he was going?
page 112 ~ A. No, sir.
Q. And when he came back and got in the cab,
did he say that he wanted to go ahead then to the Old FortY
A. Said he wanted to 1~0 to the Old Fort.
Q. And when he got out, he got out there and walked on
into his cabin!
'
A. That's right.
Q. He was alone at that time?
.A.. Yes, sir.
Q. And you did not sen him any more alive Y
A. No, sir.
Q. .And that was around 7 :00 o'clock!
A. Yes; I said it was around 7 :00 when I took him back
out there. But what time this happened, I don't know.
Q. That's what I'm talking about; when you took him
back. I understand you didn't see him any more alive after
7 :00 o'clock when you left him there at the Old ForU
A. That's right:
·
Q. Well, he was dress•?d in the ordinary clothes that you
wear outdoors when you took him over there, was he not?
A. No, sir ; he had his ,~oat off.
Q. Well, I know; but he had on bis trousers and shirt, and
shoes and socks, tiidn 't he?
A. Yes, sir.
Q. Didn't have on any hat?
A. No, sir.
··
Q. And he didn't complain of the cold at all, did he?
A. No, sir; he never made. no complaint.
page 113 ~ Q. It wasn't a very cold day, was it Y
· A. It was cool enou·gh for a man to wear a
coat, I think.
Q. You wore one anyway; you would lmve. And you say

I,
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that he was ddnking; he appeared to be drinking, you
·thought!
A. Yes, sir; he was drinking.
Q. And he wasn't drunk, thoug·h, was he f
A. No, sir; he wasn't.
Q. You say you saw him the preceding Friday evening.
What do you mean by drunk; he was too drunk to drive a
ear1
A .. Yes., sir.
Q. But he was ahle to negotiate, wasn't }1e·Y And he decided he wouldn't be willing to pay $2.50 an hour for somebody to drive him Y
A. No, sir ; he wasn't willing to pay that.
Q. I say he was in possession of his faculties, and he was
able to say what he wanted and what he didn't wanU
A. Oh., yes.
Q. He was able to talk, wasn't bet And to walk!
A. Yes, sir; be was able to walk..
Q. But it_ 's a fact that it's against the law for anybody
to drive under the slightest degree of ~hiskey, whether they
are drunk or not. All right. Now, in that drive over there to ·
this young lady's house with her, were they carry on a .conversation and talking; did you know what they were talking·
about?
A .. Only thing I ever heard him say going over
page 114} there, he was just trying to persuade her to go
back and stay with him.
Q. I see. What seemed to be his attitude a~d disposition Y
Was he downcast and morose, or was he rather happy and
gay, or lighthearted?
A. Well, I wouldn't like to say because of that.
. .
Q. I say, was anything abnormal about bim except the fact
he was drinking?
.
A. I didn't see anything except he was trying to persuade
her to go back out there. ·
Q. Thafs tl,le only thing you noticed at all out of the way?
A. Yes.
·
. Q. Did you and he have any conversation on the· way back Y
A. ~e only spoke three w.ords on going bac\.
Q. And was that when he asked you to stop?
A. Asked me to stop on Harrison. Street nnd I started
stopping in front of the Old Fort and he said, '' Take me up
to 15. '' And I took him back up to 15, and I went back to the
front of the Old Fort. .

.. 1

I

_Supreme Conrt of Appeals of Virginia

g4.

Jack Miles ..

.A.. Yes,. sir; I see. Diel he have anything that you noticed;
any weapon, or anything of that sort¥
.A.. If he did, I couldn't see anything...
Q. He had no coat ont
A. No, sir.
By Mr; John Easley: AU light. That's all.
'I
I

page 115

~

The witness stands aside.

By the Court : Ml ri,ght, gentlemeu of the jury, we wiU
now take a recess until 2 :00 o'clock. Go and get your lunch
and come back at 2 :00 o'clock. and don't discuss this case with
anyone, not even yourselves.. ·
(Recess for lunch was taken from 1 :00 o'clock p. m. until
2 :00 o'clock p. m.)
·
AFTEE'.-NOON SESSION~
SHERilr-F J ...l\.CK MILES,
called as a witness in behalf of the defendant,. being duly
sworn, testified as follow:, :
·
DIREC'l' EXAMINATION . .

By Mr. Robertson:
Q. Will you state your name f
A. Jack L. Miles.
·
Q. What is your occupation J
A. Sheriff of Campbel] County.
Q. Where do you resid,e Y
A. Rustburg.
Q. On or about on the• 25th of February~ 1946, were you
called to the Old Fort Tourist Camp to m·ake an investigation
in connection with the death of Thomas E. Harless?
A. I was.
·
Q. Will you tell the Court and the gentlemen of the jury
what your investigati.on disclosed T
page 116 } A. I received a call between 8 :30 and 9 :00
·
o'clock on the night of February 25th, Monday
night, to crune to the Old Fort to investigate an accident. I
arrived there, and in the first cabin to your right going up
behind the Old Fort, I went in there and there was a man
lying across the bed, whom later I found out to be Thomas
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Harless. He was lying with his back kind of to 'the right side
with his feetBy the Court: (interposing) Sheriff, take Mr. Sackett over
there and put him down across that table there; and use that
table for the ped; and place Mr. Sackett on there to represent
the man. ··And place him in the· position that you saw the
man lying on that bed just as nearly as you can. Just take·
your time and, in other words, reproduce the scene as you
saw it. using Mr. Sackett as the deceased.
(Mr. Sackett permitted Sheriff Miles to place him on the
table in accordance with the Court's instructions.)

Q. Where is the head of the bed; which is the head of the
bed?
A. This is the head of the bed (indicating). l don't know,
hardly, how to arrange this.
Q. Well, put him on the floor then.
A. I think he would be better on the floor then.
(Sheriff Miles then placed Mr. Sackett on the floor.)
A. This is the head of the bed here (indicating·) as Mr.
Sackett is lying across the bed; and his feet was lying on the
floor. This is the heel that held his knees up (inpage 117 ~ dicating) here, and his body was lying about that
position (indicating·) with tl1is hand turned down
(indicating) and the gun was lying partly in this hand. Now
the bed sits this way, like this table is sitting (indicating)",
and he was lying right across the middle of the bed.
Q. Which is the head of the bed?
A. This is the head liere (indicating) and this is the foot
(indicating), and he's lying near the center of the bed.
Q. I see. All right. Is that all Y
·
A. Yes, sir.
(Mr. Sackett retumed to bis seat and the witness resumed
his place in the witness stand.)
By Mr. Robertson: (continues examination)
Q. Where was the pistol, Mr. Miles, as you inclica ted when
you used Mr. Sackett as a modeU
.&. It was lying partly in his left-hand.
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By the Court: Now, g(mtlemen, you all may ask such questions as you wish and get in the record just exactly what he
demonstrated.
By Mr. Robertson:
Q. What part of the pistol was in his hand?
A. I couldn't say. I know that the pistol was in his lefthand; and why I noticed that was because that was the first
investigation I made to find out whether the boy was lefthanded or right-handed. I noticed the pistol lying partly in
left-hand.
page 118 } Q. What pEtrt of the pistol was in his ]eft-hand?
A. I couldn't say.
Q. "\Vas it the barrel of the pistol Y
A. I would be afraid to say.
Q. You don't recall?
A. No, siI\ I know tba t the gun was lying partly in his
left-hand. I don't know what part; I don't remember.
Q. Now:, according to the way you placed Mr. Sackett, you
had the left arm entirely on the left side of his body; is that
correct?
A. That's tlie way I rc~member it; yes, sir.
Q. Did you examine-put your hands on the body when you
arrived there T
A. Yes., sir.
Q. Would you tell the Court what was the condition of his
bodyT
A. Well, it was warm, very warm; very limber.
Q. Did you observe wh,~re the-wound was?
A. Yes, sir.
Q. Where did you find the wound?
A. The best I remember, it was on his-it ent~red the right
side near tl1e hairline hc~re (indicating). It was about an
inch in front of 1lis ear, -and it came out near this ear (indicating). on the left side; just over the ear.
Q. Now, you say it came out-entered the right and came
out on the left 1
A. Exactly right.; it entered the right.
page 119 ~ Q. Entered where?
A. It entered his left side and came out on the
rig·ht.
Q. You stated just the reverse, did you not?
A. That's right; I did. Yes, sir.
Q. Did you look at the head very closely?
A. Yes, sir; very closely.
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Q. Did you observe any distinctive markings on the head
near the wound Y
•
A. Well, it was black around this wound., kind of smutty;
I would say powder..
Q. Did you observe his hands, and did you observe any
distinctive markings on his hands?
A. Yes, sir; the same powder smoke was on his left-hand
Tight in here (indicating).
Q. You said, '' the same power smoke." You mean, that's
the same as was upon his head near the wound,
A. Looked to be the same; yes, sir. Just a- kind of a soot
formed.
Q. What was the condition of the bedY
A. What do you mean; made up T
Q. Yes, sir. Was it made up?
A. No, sir.
Q. Tell the Court what the .condition was?
A. It was pretty well torn up. I mean, it looked like somebody had been in it a good while.
Q. Did you examine the bedclothing?
A. Yes, sir..
page 120 ~ Q. Will you tell the Court what you found the
condition of the bedclothing was f
A. Well, the bedclothing, the quilts and the sheet was all
balled up on the bed, kind of under him.
Q. Did you examine the pistol Y
A. Yes, sir.
Q. Would you tell the Court and the jury what was the
1·esult of your examination of the pistol T
A. Well, the :first thing I done, I examined it to try to
. determine whether it had been fired recently or not, and I
could smell the fresh powder in the barrel and around the
cylinder.
Q. Did you break the gun 7
A. Beg your pa.rdon 7
Q. Did you break the gun ; the revolver f
A. I did; yes, sir; yes, sir. .
Q. Wbat did you find after you broke the gun?
A. As well as I can remember. there was four loaded cartridges in it., and an empty cartridge rig-ht placed in position
to go out the barrel.
Q. Was there any other cartridge, or shell, in the revolver?
:A. I say as well as I can remember, there were four loaded
ones in it and one empty one.
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Q.· I see. What position was the empty one in in the cylinder?
A. Sitting in position with the barrel
page 121 ~ Q. In other words, in the position where it
would have· been had it been fired; is that correct t
A. Yes, sir.
·
Q. Do you have posseEsion of that pistol t
A. I do not; no, sir.
Q. What did you do with itt
A. I turned it over to Mr. Harless' brother.
Q. WhenY
A. I would say it was two or three weeks after this acci.: .
dent.
Q. Did you make an e:rnmination, pay any attention to the
condition of· the room?
A. Yes., sir ; I did.
Q. Would you tell the jury and the Court what was the
condition of the 100m, how the furniture was placed in the
room and what was it's condition?
, A. Well, let's call this table here, say this table is the room
(indicating). Then on this side there is a garage (indicating), and you drive yom· car in the garage here (indicating).
And right here there is a door leading· from the garage in to
this room (indicating). Right here is where the bed was sitting, on this side (indici,ting).
Q. Now, use the papE!r which you have and indicate the
position of the bed in the room.
A. This was the bed sitting here in this corner (indicating); the door was here (indicating); there was a bureau sitting right hE!re (indicating), and dresser bureau,
.
page 122 ~ I would call it here (indieating) ; and the telephone was down on the floor, and the rec-eiver
just looked like it fell on the floor-it was off of the hanger.
And right over there (indicating), there's a door leading into
a bath room.
Q. Indicating cattycorner from the bed.
.
A. And this end here (indicating), there was a window,
and a radiator here (indicating). And there was a window in
this end of the room (indicating).
Q. What were the conditions of the windows!
A. They were closed. I'm satisfied .they were closed; yes,
sir.
Q. Were any panes in them broken Y
A. No, sir.
Q. Did you make a search of the clotbes of Harless Y

.,.,-
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A. Beg your pardon 1
.
Q. Did you make a search of the clothes of Harless?
A. I· did ; but not too good a search ; no, sir.
Q. What did you find?
A. In his pants pocket I found some small change and··some
keys; and I don't believe I found any pape~ money on him at
that time. And I took bis fountain pen; he had a very nice
looking fountain pen in his shirt pocket. I took that ,out.
Anyway:, all the contents I took off him, Mr. Harless, I turned
over to Ray Mawyer.
Q. You say. you did not find any paper money on him Y
A. No, sir; I don't remember finding any paper money on
him.
page 123 ~ Q. ,vi10 was· present when you made your in·
vestigation Y
.A.. Dr. Watkins was there; Ray Mawyer was there; and
Mr. McMasters, who operates the Old Fort; and probably two
or three others that I wouldn't know.
Q. On the 23rd of February, which is two days before the
death of Harless, did you hl:ive in your possession, in your
office, a distress warrant in favor of C. H. Falwell, agent of
Louis Falwell, against Harless?
A. Yes, sir.
··

By Mr. John Easley: If your Honor please, I think that
the warrant itself wonkl be the best evidence of its contents,
or a duly certified copy of it.
By the Court: Well, if he knows, Mr. Easley, what was
in itBy Mr. John Easley: I know. Bnt be 's asking about a
written document; a warrant. I think that should be produced, sir., as the best evidence.
·
By the Court: All rig·ht.
By Mr. Sackett: We have a copy of it, sir.
By the Court: You 're not asking about the contents of
iU
By Mr. Robertson: Yes, sir.
page 124 ~ By the Court: If they want to establish the
contents of the process, why the proGess itself
is the best evidence.
By Mr. John Easley: Yes, sir.
By the Court: But he can state whether he had it or not.
By Mr. Sackett: I make the vow that I will produce it.
By the Court : Go ahead and answer the question.
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By Mr. Robertson: (continues examination)
Q. Did you have it in your office!
A. I did; yes, sir.
Q. Did you find any letters on Harless?
A. ··Yes, sir; I found 011.e letter.
Q. To whom was that letter-I mean, from whom was that
letter?
A. Catherine Staton.
Q. Have you the letterY
A. No, sir; I do not.
Q. What did you do with the letterY
•
A. I turned that over to his brother.
Q. vVbat did the letter say?

By Mr. John Easley: The letter can be produced if he
wants to introduce it.
By the Court: All right. Do you want to in. page 125 ~ troduce it Y
By Mr. Jo:hn Easley: It's available. We have
no objections to their i11.troducip.g it.
By the Court: Proof ,of the contents of the letter itself is
the best evidence.
By Mr. John Easley: I think if would be better to try to
ask this witness to recdl what was in it. (Letter handed
to Mr. Robertson by Mr. John Easley.)
By Mr. Robertson:
Q. I hand you a letter addressed to Mr. Thomas E. Harless, care of General Delivery, Fayetteville, North Carolina,
and ask you if that is the letter which you found on Thomas
Harless?
(Witness read the letter silently to himself.)
A. Yes, sir; that's the letter.
Q. Would you read this to the jury, please Y
A. (Reading)
(' 'Lynchburg, Virginia,
February 13, 1945.
''Dearest Tommy,
'' At last I finally have the chance to write you a few lines.
Hope this will :find you :Eeeling better than I do. Tommy, I
can't come down there this week end. I told Aunt Lottie that
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I was going to Norfolk and she told Aunt Mary and all of
them but they don't think I'm going to S'ee Mother. They
think I'm g·oing to Baltimore to see you. Anyway getting
down to main things Daddy finds out and so .he comes down
and makes his speech. I still can't talk and haven'~ n
page 16 }

And I can't make this word oul

'' -and have been working. So Daddy said if you are really
going to Norfolk wait until you're feeling better. After several hours of preaching I promised I wouldn't go anywhere..
So that's all.
"Tommy, when I told you the other night that I was going
to get married. I am supposed to. Honest I am. Yon remember I told you to stop drinking. But you didn't do it.
''Tommy, if I was you I would come in this week and stay
out to Carlton Nash and try to straighten out everything.
Everyone is calling Less saying you owe them money. I'm
uot going to try to tell you what to do. But you had better
come in and straighten things out. It's time for me to go
. to work now. So I'll be closing. Take good care of yourself..
And I'm really sorry about everything, Tommy..
Love,
Kitty..
"P. S. Call me free at 6 :30 p. m~ at 2988 R."

Q. Will you hand tJrnt to the court stenographer and let
him mark it for the purpose of identification as ''Defendant's Exhibit A"?
(Letter marked "Defendant's Exhibit A" fo·r identification.)
Q. Do yon file that as an exhibit with your testimonyt
A. Yes, sir.

{Defendant's Exhibit A for identification was received in
evidence.)

a

Q. I hand you paper and ask you if yon will tell the ju·ry
what it is? (Paper handed to witness.)
A. This is a distress warrant to attach any property that
is in the other people's hands.
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page 127

f

Q. Will you read that to the jury f
A. (Reading)

'' State of Virg~nia,
Cen;mty of Campbell, 'l'o-wit :"To the Sheriff or any Constable of the said County.
"Whereas, C. H. Falw•?ll, agent for .Louis Falwell, ha:s this
day made oath before me. W. H. Overbey, Trial Justice of
the said County, that he verily believes that Thomas E. Harless, his tenant, is justly indebted to him in the sum of
$400.00, for rent reserved upon contract for ,a certain filling~
station, situated in said County, filling station and restaurant
located on west side U. S. Route 501 about one mile from
Lynchburg, in BrookviHa Magisterial District.
''THESE ARE, THE:EtEFORE, in the name of the Commonwealth, to require you forthwith to distrain so much of
the goods arid chattels of said Thomas E. Harless,· in and
upon said premises, or which may have been removed therefrom, not more than thirty days, as shall be sufficient to satisfy the rent due and in arrears as aforesaid, and the costs
of distress, and for your so· doi~g · this shall be your authority.
"Given under my hand and seal this 23rd day of February,
1946.''

"W·. H. OVERBEY, Trial Justice."
Q. Will you hand thai to the court reporter for the purpose of identification 7 .A.nd let him mark it ''Defendant's
Exhibit B"Y
A. Yes, sir ; I will.
(Distress warrant ma:rked ''Defendant's Exhibi..t B~' for
identification.)
·
I

I

Q. And do you file it as an exhibit with your· testimony'?
.A. Yes, sir. .
·
("Defendant's Exhibit B" for identification was received
in evidence.)
Q. Was any sale made under that distress warrant¥ .
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A. No, sir.
page 128

~

Q. Was any levy made under itA. No, sir. The levy was made; yes, sir. The
levy was made that date.

By the

Court:
Q. 01t what date?
A. On the 23rd; Saturday.
Q. I see. Was it served on Harle~s personally?
A. Beg your pardon?
.
Q. I say, was that distress warrant served on Harless Y
A. No, sir. We attached the stuff and locked the :filling
station up. At that tinie, Harless couldn't be located.
Q. Do you know whether he knew about it, about the levy_
or not?
A .. Yes, sir; later he did.
By Mr. John Easley:
Q. How was that Y
A. Later he knew about it.
By Mr. Sackett:· (To the reporter) ·would you read me
that question and answer, please!
(The last three questions and answers were read by the
reporter.)
By Mr. Robertson:
Q. What- distance is it from the Hill Top Service Station,
where the levy was made, and the Old Fort Tourist Camp Y
A. I would say about 300 feet.
.
Q. About what time did Dr. Watkins arrive f
A. Somewhere between 12 :30 and 1 :00 o'clock.
Q. Was the body of Harless moved from the
page 129 r time that you examined it and the time Dr. Wat·
kins got there Y
.
·
A. No, sir; wasn't anything moved.
Q. Now, after your investigation, was anything done in
connection with this death of Thomas E. Harless f
A. No, sir.
By Mr. Robertson: All right, sir.

.
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CROSS EXAMINATION.
By Mr. James Easley:
Q. Mr. Miles, describE1 what you call '' the smut or sooty
mark" on the body, on the head of Harless; describe it to the
jury.
A. It was something· looked, I would say, like pencil lead
dust around the wound for, I would say, the size of a quarter.
Q. And you saw the _same thing on his hand T
A. Yes, sir; in between his thumb and his finger, first finger
(indicating).
Q. Was that a burn Y
A. I wouldn't call it a burn; no, sir; it was more just like
a powder soot.
·
Q. It was a soot-not a burn-either on the hand or face?
A. No, sir.
Q. You spoke of this distress warrant. Who was operating this filling station when you .locked it up Y
A. Mr. Harless was renting it for storage; it wasn't opened
or operating as a filling station.
page 130 ~ Q. The filling station had been closed up as a
station, and there was just some stuff in there?
A. Yes, sir.
Q. And what you did was to attach whatever stuff was in
there?
A. That's right.
Q. Did you see him after you made the levy Y
A. I did not; no, sir.
Q. You spoke of his knowing about it. How'd you know
that he knew?
A. Mr. Falwell called me-Q. Don't tell wl1at Mt'. Falwell told you; tell what you
know.
A. I don't sav he kmiw about it.
Q. But you did say be knew. So you don't know Y You
didn't see Mr. Harless t:ntil you saw his body there?
A. No, sir ; I did not.
Q. Well, no one was there in charge of the filling station
at the time you made yc,ur attachment?
A. No, sir.
Q. Is that the brick filling station on the other side of the
highway there·¥
A. On the right going; out.
Q. On the right going out?
A. Yes, sir.

I
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Jack lJ,liles.
"By the Court-:
·Q. Between Warren )s :and the Old ForU
page 131 } A. Yes, sir.
By ]\fr. James Easley: (continues examinat~on)
·
Q. It's directly diagonally across the street from the Olcl
lrortY
·
.A. Yes, · sir.
By Mr. James Easley: Your Honor, of course we ask that
his statement about this man's knowing· about it be stricken
from the record. He has just testified that he doesn't know
it.
By the Court: I can't strike it out.
By Mr. James Easley: We save the point.
By the Court: The jury will consider it; and let him do
his own testifying. The jury heard what he said.
By Mr. James Easley: He has testified on cross examination that he does not know it of his own knowledge.
By the Court: Well, that's a question for the jury to determine. It's a relevant matter, you know. The Court passes
on the relevancy. He explained about it before, and you can
ask him any questions about it.
. By Mr. James Easley:
Q. Are you sure that his left hand, when he was lying
there on the bed, was lying on his left side with
page 132 r the palm up?
.
.
A. Well, that's the way· I remember it, Mr.
Easley; yes, sir.
Q. And the pistol was lying in the outstretched palm 7
A. Yes, sir.
·
Q. Were his eyes closed T
A. Beg your pardon Y
Q. Were his eyes closed?
A. Yes, sir.
Q. Anything· in his right hand T
A. No, sir.
Q. And, I understand from you, that the bed clothing was
balled up underneath him?·
A. Well, it was like a· bed that had been used rig·ht much;
yes, sir, it was balled up. Why I remember the bed clothing
being under near his head, I was trying to locate the ball that
came through bis head, and I rans.acked this clothing· which
was lying· close to his head; but I never did locate it.
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Q. Didn't see any evidence of the hall in the bedt
A. No,.sir ..
Q. See any torn places in the bed; t
A~ Beg your pardon T
Q. .Any holes in the c•:>veringt
.
A. No,.. sir.
Q. I understood from you that the telephone was on thefloorY
A. Yes,. sir.
Q. ~And it was off the hook lying on the floor,,
pag·e 133 r and._that the receiver was _off the hookt
A~ Yes, sir.
Q. As if it had fallen offf
A. Yes. Yes, sir; it was off.
.
Q. .And that telephone was about equal distance from tllebed and tI1e dresser; is that about right?·
A. Yes, sir;: it was ne:ir. the dresser..
Q. It was between the two y·
A. Yes,. sir..
.
Q. And was his body-his feet, I believe, were ou the floor'r
You testified to that; is that corre-cU
.A.. Partly on the floor ; yes, sir.
.
Q. And he was stretched across the bed not straight across·.
but a little bit npY
A. Almost straight across, I would say; yes, sir.
Q. Almost straight across. And was he near the foot of
the bed where his knees rested against the bed; was that
nearer the foot or nearer the head of the bed?
A. Where his knees reBted on the bed was near the center
of the bed, on the edge.
Q~ You helped them in there that night to look for the bullet!
A.· Yes, sir.
Q. Did yon find any bullet Y
.A. No, sir.
1;
Q. Any evidence of the bullet anywhere f
A. No, sir.
pa:ge 134

~

By the Court :
Q. What caliber gun was the pistol f
A. I think it was a .32, Judge. I wouldn't say whether it
was a .32 or a .38; but I'm sure it was a .32..
By Mr. James Easley: .
Q. Going back to the position of the body as you described
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Jack Miles.
it on the floor with Mr. Sackett, he was slightly on his riglJt
side mostly on his ·back?
A. Yes, sir. Well, he was over, I'd say, a quarter turn to
the right.
Q. Quarter turn to the right?
A. Yes, sir.
Q. With one hand on one side and the other hand on tho
other side?
A. Yes, sir.
Q. The bend of his knees were a bout the edge of the bed'?
. A. Near the edge.
Q. Were the knes crossed?
A. I wouldn't say ; no, sir.
By Mr. James Easley: That's all.
By Mr. John Easley: Just one minute. If your Honor
please, we·want to get an exhibit and let this witness identify
it.
By the Court : :All right.
page 135

~

By Mr. James Easley:
Q. I hand you here a pistol and ask you to ex amine it and see if that is the pistol that you found f (Handed
to witness.)
A. I would say so, Mr. Easley; it's one exactly like it.
Q. What make is that f
A. I can't make it out. "Harrington & Richardson," I
think it is. I can't make it out clearly.
Q. Harrington & Richardson?
A. Harrington; yes, sir. ·
Q. And that, as far as you can tell, was the pistol which
was on the bed?
~- Yes, sir.
Q. What caliber is thaU
A. That's a .32.
By the Court:
Q. How many .times does it shoot f
A. Five times.
By Mr. James Easley:
Q. It appears to l;>e in the same condition it was when you
saw it there!
A. It looks like it, Mr. Easley; looks identically the same.
Q. Did you take the shells out of it?
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A.. Yes, sir.

.
Q. And you gave them also to the brother of
page 136 ~ Mr. Harless ?
A.. I'm s1J.re I did. I aimed to, if I didn't.
Q. Do you recall whHther all of the shells that came out
of that gun we1·e the same?
A. No, sir; I do not.
Q. Did you examine i~he cap of the one that had- been exploded!
A. I can't say. No, Eir; I don't remember if I did.
Q. Do you know anything about discovering the bullet ;
whether the bullet was ever discovered, or where?
A. Yes, sir; I don't know it. No, sir. I had information
that it was.
Q. ·You were not there?
A. No, sir.
Q. Was it ever turned over to you, the bulleU
A.. No, sir .. I had information as to where it was, and I
could get it if I wanted h; but ~t that time I didn't think there
was any particular reaE:on to get it.
By Mr. J a)lles Easley: · All right.
RE-DIREmT EXAMINATION.
By Mr. Robertson:
Q. With that g·un in your hand, would you show the Court
and jury exactly how you found it in Harless' hand?
A. I'm sorry, Mr. Robertson; I'm afraid to show exactly
how I found it. I would say it was partly in this hand, (indicating) this left hand, but I wouldn't say exactly what part.
Q. Was it in such position as you now have iU
page 137 ~ A. "l can't say. I know the gun :was partly in
his hand, but I just can't say the position it was
in. I just don't remember.
By Mr. Robertson: ~ ~rhat's all, sir.
By the -Court: You all introduce that gun as an exhibit?
By Mr. Robertson: Yes, sir.
Note: (.32 caliber r,avolver, Harrington & Richardson
make, serial number 15~124, received in evidence and marked
"Defendant's Exhibit (!".)
The witness stands aside.
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MISS CATHERINE STATON,
l'Ca~led as a witness in behalf of the defendant,. being duly
sworn, testifi-ed as follows::
DIRECT EXAMINATION.
By Mr. Sackett;
..Q. What is your name!
A. Catherine Staton.
Q. How do you spell it 1
A. S-T-A-T-0-N.
Q. How old are you 7
A. 19.
Q. Is Staton your married name or single name 7
A. Single name.
Q. Have you been married?
page 138 } .A... Yes.
Q. To whom?
A. James Fore.
Q. When were you married 7
A. March, 1945.

1·

By the Court-:
Q. Married to whomt

By Mr. Sackett: Married to James Fore, she said.

A. '44, I think it was; it's been two years ago.
Q. About two years ago?
A. Yes, sir.
Q. Did you have a child born of that marriage!
A. Yes.
Q. Where is that child now?
A. Mother-in-law.
Q. With your mother-in-law. Were you divorced from Mr.
Foret
A. Yes, sir.
Q. Did he obtain the divorce!
A. Yes, sir.
·
Q. When was that divorce obtained f
A. Last year.
.
Q. Last year. When did you meet Tommy Harless, Thomas
E. Harless?
A. August.
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page 139

t

Q.. In Augmit f
A. Yes.
Q. Was that before or after your divorcef

A. Before.
Q. Where were you living then f
A. Jackson Street.
Q~ Where'd you live prior to thatf
A. You mean who· did I live with?
Q. ,;v-hereabouts did yo-LI live prior to moving to J aclrson
Street?
A. With my father.
Q. Did you ever live on Blackford Street f
A. Yes ... ·
Q. Were you living there when you first met Tommy Harless! '
A. No.
Q. Did you know him when you lived there t
A. Yes.
Q.· You didn't go with him then T
A. WhenY
Q. When you lived at Blackford Street f
A. Yes; I went with him.
Q. Can you tell us when you moved from Blackford Street
and where you moved to?
A. I moved; I lived with my inother-in-law and then I
moved from there:
Q. Did your mother-in-law liye at Blackford Street?
A. No; she lived at Jackson Street.
page 140 ~ Q. What I'm trying to get at is: Did you live
at Jackson Street before or after Blackford
Streett
A. Before.
Q. You moved from Jackson Street to Blackford StreeU
A. Yes, sir.
Q. And it was while you were living there that you met
Tommy Harless?
. A. Yes.
Q. Can you tell us when you left Blackford Street approxi- ·
matelyf
A. No; I can't.
Q. Was it in the fall f
A. I didn't stay there very long.
Q You didn't stay there very long Y

'

:
I
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4.

No, sir.
Q Can you tell us where you moved to when you left Blackford Street Y
A To Federal Street.
Q 510 Federal Street; is that correct 1
A. Yes.
Q Was that in August or September of 1945 f
A. Yes.
Q. ,vho owned the house at 510 Federal Street when you
moved there 7
A. Tommy Harless.
Q. Tommy Harless owned that house 1
.A. Yes.
page 141 }- Q. Did you rent from him?
A. Yes.
Q. How much rent did you pay 7
A. 20.
Q. $20.00 a month?
A. Yes.
Q. And what sort of an apartment did you 1.Jave; or did
you have an apartment there f
A. Yes; two rooms.
Q. What was his occupation then; Tommy Harless 1
A. He- was running· the filling station.
Q. Running a filling· station t
A. Yes.
Q. What else was be doing, do you know¥
A. Trucking business.
Q. In the trucking business?
A. Yes.
Q. This is in August or September of 1945?
A. I think- so.
Q. Now, I believe yon said that while yon lived at Blackford Street you knew him and went with him some; is that
correct?
A. Yes.
Q. And after you moved to his house in August or September, 1945, did you begin to see more of him 1
A. Yes; I lived there with another girl.
Q. With another girl t
page 142 ~ A. Yes.
Q. Did yon begin to go with him frequentlyt
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A. Yes.
Q. Where were you working then Y
A. Shoe factory.
·Q. Would you see him every week-end?
A. Most of the time.
Q. Friday and Saturday and Sunday nights Y
A. Yes ; sometimes.
Q. Would you see him during the week?
A. Yes.
Q. ·would you say that you were going with him steady
then?
·
A.·Yes.
Q. Now, I wanted to ask you some qhestions about his
drinking. When you first met him, did he drink then?
A. Some.
Q. Did you ever see him drunk?
A. I have seen him asfoep. I don't know whether that was
being passed out or not.
Q. In other words, you had seen him drink to the point
where he went to sleep?
A. Yes; but that's because he didn't have very much sleep.
Q. In other words, whEm .he was drinking he went to sleep;
si.nd you 're not in a position to say whether it was from drink. ing or from lack of sleep?
page 143 ~ A. No, sir.
Q. But you had seen him go to sleep when he
had been drinking; is that correct?
A~ Yes.
Q. Now, that was when you were at Blackford Streett
A. Yes, sir.
Q. N<?w, when you moved toBy the Court: Speak a little louder, lady.
By Mr. S~ckett:
Q. When you moved to 510 Federal Street as you have
testified in August or September, 1945, would you say his
drinking began to increase then or not? Did he drink mor_e
thent
A. No.
By Mr. John Easley: What did she sayf
By the Witness: No.
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By Mr. Sackett:
Q. No. You would see him more frequently then though,
would you not T
A. Yes.
,Q. When you went out with him, where did you g·o 7
A. To a dance or to a movie.
Q. Whereabouts did you go to dance Y
A. Buck's and Little Elmo's.
· Q. Are they places out on the Amherst road?
page 144} A. Yes.
Q. And whom would you go with besides
Tommy Harless?
A. Sometimes there would be a crowd, and sometimes we
, wouldn't.
·
·
Q. Did he drink out there Y
A. You mean in the dance hall!
Q. Yes.
A. No.
Q. Did he carry whiskey in his car?
A. Sometimes.
Q. Did you ever see him drunk out there t
A. No.
By Mr. John Easley:
Q. What did you say 7
A. No.
By Mr. Sackett:
.
Q. Did you ever see him passed out out ther~ t
A. No.
Q. Did you ever have to take the keys of his cars from him
to keep him from driving while out there i
·
A. Never have.
.
Q. You don't mean to tell us that he would not drink when
he went out there?
A. Well, what he drank, mostly he drank before he went.
Q. ·Before he went?
A. Yes.
Q. Would you drink with him?
page 145 } A. Sometimes; yes.
Q. Were you with him in October of 1945 on an
occasion when he was later charged with driving under the
influence of whiskey Y
A. The time of the wreck.
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Q. Were you with him on that occasion f
A. Yes.
Q. vVas he drinking th at night
A. At night?
Q. I'm asking yon whether you were with him on an occasion in Amherst County, in Octob,er, 1945, when he was
charged with driving under the influence of whiskeyY
A. Yes.
Q. What happened thai: night! ·
A. That ~ighU
Q. What happened on that occasion when you were with
him?
·
A.
had a wreck.
Q. Was he dl'inking T
·
·
A. No. I mean, he had been drinking some, but not much.
Q. Were you summoned to appear in Amherst Court as a
witness? .
A. Yes.
Q. Was he convicted there f
A. Yes.
Q. Did he take you to South Carolina in Seppage 146 ~ tember of.1945!
A. Yes.
Q. Who went with youl
A. Another couple.
Q. Another couple. D:.d he get drunk clown there f
A. He got feeling· pretty good.
Q. Did he pass out down there t
A. No ; I don't think hE, passed out. He went to sleep.
Q. Did he get sick as a result of tbaO
A. Yes.
Q. How long ,were you in Soutb Carolina?
A. We were there on a Saturday and came back on a Snn-·

We

day.

Q.
A.
Q.
tonf
A.

This was in September, 1945 Y
Yes, sir.
Did you ever take imy other trips with him, Miss StaYes.

Q. Where did you go f

A. To Baltimore.
Q. Whereabouts in Baltimoref

A. We went to Baltimore and I got me a room.
Q. Whereabouts, I mean.
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At the hotel.
Did you ever go to Camp Meade?
Yes, sir; I have been there with him.
Did you stay in a tourist camp at Qamp Meade¥
A. Yes.
page 147 r Q. Was he drinking up there 7
A. No.
Q. Didn't drink any up there?
A... No.
Q. Didn't take a drink 1
A. Oh, yes; he took a drink; but lie wasn't drinking while
he was driving.
Q. But did he drink when he wasn't driving f
A. Sometimes.
Q. Did he get tight or drunk then?
•
A. No.
Q. How long were you with him in Baltimoret
A. About two or three days.
Q. When was that?
A. December.
Q. In December?
A. Yes.
Q. "\Vhat was he doing then Y
A. Driving a taxi.
Q. Driving a taxi. Do Y?U know how long he had been
driving that taxi?
A. Yes.
Q. How long?
- A. About three or four weeks.
Q. About three or four weeks T
A. Yes.
page 148 } Q. Do you know when he went to Baltimore Y
A. Yes.
Q. When?
A. It was the :first part of December, I think.
Q. What did he go for?
A. To start driving· a taxi.
Q. Did he drive that car as a taxi l1ere?
A. N..o.
Q. Do you know from whom he purchased that car?
A. No.
Q. Do you know when he purchased it?
A. Yes.
·
Q. When did he ·purchase that car?
A.
Q.
A.
Q.
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A. It was about a month or two before he went up there,
I think.

Q. About a month or two before he went up there?
A. Yes.
·
Q. And if I understood you correctly, you say he went up
there in early December 'f
A. Ahul1.
Q. The answer to that is "yes Y"
A. Yes. I can't get all these dates straight.
.
Q. Well, I can apprecinte that difficulty. During this time.,
Miss Staton, you said you had known him at Blackford Street
before you moved to 510--I believe vou stated vou had moved
to 510 Federal Street in Auirnst, 1945, and that "'after that time
you began to know him more intimately,. you had
page 149 ~ seen more of him. Did his drinking during that
time prove objectionable to you?
A. He drank like he alwavs did.
Q. Did you ever argM with him about his drinking and
ask him to stop it f
A. Yes.
. Q. Was that an unsatisfactory phase of your relationship
with him?
A. Well, I don't know how to answer that.
.
Q. Did you like his drinking? Diel' you want him to stop
it?
A. Yes.
Q. Now, you said you were with him in Baltimore in the
latter part, I tllink you said, ·December, 1945. When you returned home, when did you next see him again Y
A. Januarv.
Q. In ,Janua1-y-¥
A. Yes.
Q. And what was the occasion of his comjng to Lynchburg
then, or did you see him somewhere else Y
A. He come l1ere.
Q. What did he come here tor?
A. "\Vell, I thiJ1 k he lw d a trip to Roanoke and just come
on here to see me.
Q. Did his gTandmother die about that time?
A. January?
· · Q. In January, 1946?
page 150 ~
A .. I don't know exactly when she died.
Q. Do you know whether lie was l1ere in Lynchburg· for her funeral?
A. Yr.s.
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Q. Diq. you see him then 7
.A. No. I saw him before he went back.
1
Q. You saw him before he went back 7
A. Yes.
Q. ·was he drinking then f
A. Not at all
Q. Whereabouts did you see him 7
A. He come over to the house.
Q. Was· this after his grandmother's funeral?
A. Yes.
By Mr. John Easley: Did she say he was drinking or
By Mr. Sackett: She said he was not.
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By the Court:
Q. Could you talk a little bit louder., Miss Staton7
A. Yes, sir.
By Mr. Sackett:
Q. When did you next see hiin f
A. Following month, I reckon.
Q. In February of 1946 f
A. Yes.
·
Q. There has been introduced in evidence here,
page 151 } as an exhibit, a letter from yo·u addressed to
Tommy Harless. The letter was dated February,
1945. Did you write him a letter in February, 1946, in which
you stated to him that be bad to stop drinking and straighten
up his affairs?
A. Yes, sir.
Q. You wrote that letter in February, 1946!
A. Yes.
Q. So that letter dated February, 1945, is incorrectt
A. Yes, sir; my mistake.
Q. You did write him in February, '461
A. Yes.
Q. Did·you tell bini that h~ had been drinking too mnchf
By Mr. J olm Easley: If your Honor please, it seems to
me tba.t this is their own witness and it is a rather leading
question; and it's ratl1er more like cross examination. I object to the method of examination of the witness. I refrained for sometime, but it looks like to me they are going
very far afield.

. US
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By the Court: Well, I know. But the limits are broad-·
It is a leading question.
By ·Mr. John Easley: Yes~ sir. I object to the leading
questions; I don't think that's proper.
.
By the Court: They're entitled to go far afield
page 152 ~ in cases of thi:3 kind ; both sides.
.
By Mr. John Easley:. That's right.
By Mr., Sackett:
Q. What did you write him, in substance; I don't mean theexact words, of course.
·
A. I told him to come back home and straighten out some
business.
·
Q. Did y~u say anything to him about drinking!
A. Yes.
Q. Do you, of your own knowledge, know that he was indebted at the timeY
A .. No.
.
Q. Do you know whether he owed money around town at
the time!
·
A. No. There was a fotter down at the filling station and
that's what I was writing: about; and somebody told.me that.
he had owed some money.
By Mr. John Easley: We, of course, object to hearsay .. ·
By Mr. Sackett: All r:ight.

Q. Did he come back to Lynchburg and in response to that
letterf
A. I wouldn't know exuctly, but he come back ..
Q. What's thaU
page 153, ~

By Mr. Robertson: I can't bear you either.
By the Witness: (To J\fr. Sackett) Ask that
again, will you t

By Mr. Sackett:
•
Q. I said,. did you come-did he come back to Lyncl1burg
after you wrote him!
A. Yes.
Q. When and wl1ere did you first see him when he eame
backY
A. He come over to mv house.
Q. Do you know whetlier that was on a Saturday nightY
A. Yes.
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Q. Did you have an engagement with him for the following
night, Sunday?
A. Yes.
Q. Did you see him that night T
A. No.
Q. Why not?
.
_
A. •Because I went to Charlottesville and didn't get back
in time.
Q. How long had y~u se·e him the Saturday night T
.A. I didn't see him Saturday night.
Q. You didn't see him T
A. No.
Q. Did you see him downtown that nightl
A. Yes; in the car~
page 154 ~. Q. Did you have any conv0rsation with him?
-A. No.
Q. You did not see him at all Sunday?
A. I saw him Sundav.
·
Q. Where did you see him Sunday?
A. He come over to the house Sunday.
By the Court: Talk a little louder, lady.
A. He came to the house Sunday.
Q. You can talk louder, can't you?
A. Yes.
Q. All right. Talk a little louder and don't let me re~ind you again.
A. Yes, sir.

By Mr. Sackett: .
· .
Q. He came to your house Sunday!
A. Yes, sir.
Q. Was tha.t when you made a date with him for Sunday
nightY
A. Yes, sir. I didn't see him Saturday night. to talk to
him.
Q. Now, when did you first see him Monday?
A. .About 11 :30.
Q. Is that the same day that he came to l1is death?
A. Yes.
Q. Where did you see him first then t
A. On 1\fondav? He came oYer to the house.
page 155 ~ . Q. Did he come in a cab?
A. Yes.
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Q. Do you recall what took place then f Was there any
whiskey in the cab; was the whiskey opened Y
A. Yes.
Q. What was done with itf
A. It was drank.
By Mr. John Easley:
Q. How is that?
A. What was done with the whiskey when he brought it
over to the house?
By Mr. Sackett:
Q. Yes.
A. He broug·ht it in and gave them all a drink of it.
Q. Did he take a. drink Y
A. Not then; no.
Q. Did you take a drink?
A. No.
.
Q. Where did you go when you left there 7
A. To the Old Fort.
Q. What time did you get to the· Old Fort Y
A. Around 12 :30 or 12 :00.
Q. Did you go with him·to his cabin?
A. Yes.
·
Q. Did you remain in the cabin until-how long- did you
remain there?
A. Until 6 :00 o'clock.
page 156 ~ Q. Until 6 :00!
A. Yes.
Q. Was he drinking during that time?
A. Yes.
.
Q.- Did two gentlemen from the Drinkard-Payne · Motor
Company come to l1is cal,in while you were there?
A. Yes.
Q. Did Tommy Harless give them a check in your presence!
·
A. No.
Q. Where were you at the· time?
A. I was in the bathroom.
ij. Do you know what .they came there 'fort
A. For him to give some money for the car., I reckon, for
fixing it.
Q. Did anybody else eome to the cabin during the time
that you were there?

A:No.
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Q. When did you leave t
.A.. It was between-6 :00 and 6 :30.
Q. And why did you leave 7
A. Because I had to go home and rest before I went to
work.
·
Q. Where did you work then?
.A.. Consolidated Textile.
Q. Is that where you're working nowt
A. Yes.
Q. Did he want you to remain at the ca bin?
page 157 } A. Yes.
.
Q. Did he try to persuade you to stay· there 1
A. Yes. But he told me he'd meet me the next morning at
7 :00 o'clock.
Q. Told you he'd meet you the next morning?
A. Yes.
.
Q. But did he try to persuade you to remain at the cabin?
A. Yes.
Q. Did you refuse to do it?
A. Yes.
Q. When you left the cabin about that time, where'd you
go? I mean, did you go down to the Old Fort f
A. Well, when I left the cabin.
Q. You were in the cabin at the Old Fort, were you not?
A. Yes.
Q. You said you left the cabin around 6 :30, 6 :00 to 6 :30.
Where'd you go Y
·
·A. In the Old Fort to get a cab.
Q. Did he follow you down there T
A. Yes.
Q. Did you g·et a cab?
A. Yes.
Q. Did he undertake to keep you from getting into the
cab¥
A. No.
Q. He didn't seek to persuade you clown there
page 158 ~ not to get into the cab?
.
A. He asked me not to, hut he didn't try to
hold me back.
Q. Did he get in the cab with you?
A. Yes.
Q.· Did he try to g·et the cab operator not to take you home 1 .
A. Yes.
Q. Was that the ]ast time that you saw him?
A. Yes.
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Q. And what time did you· get home that night Y
.A. I imagine it was something to 7 :00. ·
Q. During the time thfat you knew Tommy Harless did lie
carry a gunt
A.· Not on him he didn't; he carried it in the car.
Q. Had you seen that gun!
·' A. Yes.
Q. Could you describe it?
A. Yes.
·
Q!' What sort of a gun was it?
A. It was a gun without any handle.
Q. Didn't have any handle f
A .. No handle.
Q. Had you ever seen him shoot it Y
A. No.
Q. Do you know whether he was right or left-handed r
A. Left-ha:nded.
page 159 ~ Q. Miss Sb:1ton, you were frequently in the car
with Tommy Harless, were you not!
.A. Yes.
Q. During the time that you knew him, did you ever hear
him say that he hoped the car would turn over and kill him!
A. He said if the car ever turned over and did kill him,
it wouldn't be nothing gone. That's the way he said it; in a
joking way.
Q. Did he drive at high rates of speed Y
A. Yes; sometimes. }.Lnd later on he never did drive fast
at all.
Q. Was he involved in a number of wrecks f · .
A. I wouldn't know a bout that; I didn't know him very
long.
Q. Did he ever have a. wreck with you, when you were in
the carY
A. One time.
Q. Is that the occasion that I have asked you about in
Amherst County Y
A. Yes.
Q. Did you ever hear him make any other remarks about
. hoping that the car would turn over and kill him?
A. No.
.
Q. You recall, you remember him making such a· remark
though, do you not Y
A. Yes.
page 160 }

By Mr. John Easley:
Q. What was that Y

.C. L. Harless, Adm 'x, &c., v • .Atlantic Life Ins. Co.

123

Miss Catherine Staton.
A. Yes; about what I just told you.
By Mr. Sackett:
Q. When did you obtain your divorce?
A. I told you about a year ago.
Q. Was it obtained in the Circuit Court of the City of
Lynchburg?
A. I didn't get it.
Q. I know that. But do you know where it was obtained;
what Court it was obtained int
A. N<.>; I don't.
By the Court:
Q. Did you get it or did he get it?
A. He got it.
By Mr. Sackett:
Q. Was it in January of 1946 that he obtained the diyorce?
By Mr. John Easley: What was the question?
By Mr. Sackett: . I asked .her was it in January of 1946
tha.t her husband obtained the divorce.
By the Witness: A. It was before then; about three months
before then.
By Mr. Sackett: Yon may take the witness.
page 161 ~

CRo·ss

EXAMINATION.

By Mr. John Easley: ·
Q. Miss Staton, I believe that you say that you first met
Thomas E. Harless during 1945., and this last year, I believe;
that's right, isn't it?
.A. Yes.
Q. And after, I think it was, when you moved up to an
apartment with another young lady' on Federal Street, you
saw more of him f
A. Yes.
Q. And, I think, you probably went on several trips. I
want to ask you this direct and specific question : Can vou
say that from that time on until December that you ever saw
him actually i~toxicated Y Can you say you ever saw him
intoxicated Y
A. No.
.
.
Q. 'Yon did see more and more of him. I'll ask you this:

•
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Were you and he discussing or planning to get married when
your divorce went throug:h T
A. Yes.
Q. And was that the situation when he came home in February 25th, or 23rd, I think, this year?
A. That's what we wae. talking about.
Q. You all were talking about iU
A. Yes, sir; at that time.
Q. You liked him, did ~,ou not? ,
A. I did.
Q. And he professed to liking you T
A. Yes, sir.
page 162 ~ Q. Had there been any breaking off of that feeling towards each other when you went home that
night?
A. No.
Q. As a matter of fact, I .believe I understood you to say
that when you went horn<:: from the cabin on that Monday evening, that you wanted to get some rest because you w~re going
to work. You worked where at that time?
A. Consolidated.
Q. Consolidated Textile Corporation. Did you work on
the day shift or the night shift Y
A. Night sh:ift.
.
Q. What time did you go on duty?
A. 11 :00 o'clock.
Q. 11 :00 o'clock. And., I believe you said you le.ft out
there about 6 :00 or 6 :30?
·
A. Yes, sir.
Q. You were wanting to go home and get some rest before
·
you had to go to work?
A. Yes, sir.
Q. That's right?
A. Yes, sir.
Q. And he tried to pe1'suade you, dissuade you from doing
that and stay out there with him Y
A. Yes.
Q. And was there any anger Y Did you all get mad and
fall out, and break up completely; or what happened?
A. No, sir; he told m<:, he'd meet me the next morning.
Q. He went with you home, and when you g-ot
page 163 ~ to where you wer.e living on Blackford Street, did
he get out of tl~e cab and go to the house with you?
A. No.
Q. He did not Y
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A. No..
Q. Well, he saw you tbere, :and left you there, and you said
. that he had an engagement to meet you the next morning?
A. Yes., sir...
Q.. That's when you got out of work!
A. Yes.
.
Q. And then you were to be tog·ether again. And when he
left you, ~at was his comparative frame of mind, judging
from his demeanor and what he said: Was he downcast and
blue, or desperate, or was he happy-go-lucky, or how?
A. He was like he always was.
Q. WaEt be general'ly of a cheerful nature and disposition,
and expecting everything to turn out all right?
A. Yes,, sir.
Q. That's the way be was?
A. Yes., sir.
Q. And he seemed no di:ffe::rent that evening when he ]~ft
there. I believe you said that he had-on that trip was there
any whiskey in the cab when he went home!
A. When he went home with me?
Q. Yes.
A. No.
page 164 } Q. But there had been some out at the cabin f
A. Yes, sir.
·
Q. How much whiskey was there; do you know 7
A. How much was left T
Q. Yes.

A. I'm almost sure how mueh was in the bottle; about that
much (indicating).
Q. Was that a fifth?
A. Yes. sir.
Q. And was he drunk when you left there?
·A. No, sir.
Q. Was he able to do and talk sensibly, and do what hewanted to do, and plan T
A. Yes,, sir.
·
Q. Did he stagger when he walked fo the car; did he have
any trouble walking?
A. Walked straight as an arrow.
Q. Have any trouble walking1
A. No, sir.
Q. Have any trouble talkingf
A. No, sir.
Q.· So far as you know, during· all that time you were with
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liim, did he seem to have anything. on his mind, or be depressed or worried about anything!
A. No, sir..
Q. Do you know of anything-and you knew him pretty
well, and he was very fond of you apparently, and
page 165 ~ you of him-do you know of anything that would
have made him want to take his own life!
A .. No, sir; I don't.

By Mr. Sackett: Now,. if your Honor please, I think that
calls for a statell)ent of co:riclusion; and if she is going to
express an opinion of that sort, she has g·ot to qualify herself
as a psychiatrist ..
By Mr. John Easley: 1 didn't ask for what she thought. I
asked her what she knew; and she is on cross examination.
And I asked her if she knew of anything, any fact; if she
knows of that fact.
By the Court: I think :it's a proper question. Go ahead ..
Br Mr. Sackett: Exception.
By Mr. John Easley: ( continues examination)
Q. And you don't know of anything?
A. No, sir..
Q. Did you all have any·plans for the futuref
A. Yes., sir.,
Q. What were your plans f
A. Getting married.
Q. Getting married. VTas there any breaking off of those
plans at all when you last saw him Y
.
A. No., sir.
page 166 ~ Q. Now you were asked bv Mr. Sackett about
his saying something about 4f the car turned
over; and I believe your testimony was, '' If the car turned
.over and killed him, it wouldn't be much gone;" is that
rightT
.
A. Yes,, sir.
Q. Was that said in a serious manner 01· a jocular manner?
A. He was laughing when he said it.
. Q. Just laughing when he said it. Sort of trying to test .
you and make you say that it would be a great deal gone if he
went; was that the idea f
A. That. was the general idea.
Q. When was that, when you said he made that remark?
A. I have never heard :1im say it but one time; that's been
a long time ago.

i
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Q. Long time ago. And how'd he happen to say it, do you
know, at that time?
A. We weren't in the car when he said that.
Q. Wasn't in the car when he said it. vVell, did he ever
talk to you about death, or his death, or his dying Y
A. No, sir.
Q. Ma'amY
A. No, sir.
Q. Never did T
A. He wanted to live as well as I did, I imagine.
pag·e 167

~

· By Mr. Sackett: If your Honor please, what
she imagines about it has got nothing to do with
this case.

By Mr. John Easley:
Q. Did he give that appearance?
A. That's the way he acted.
Q. You were asked something about a letter I think .you
wrote him in February. It's been introdueed here; the letter
dated February 13, 1945; and I believe that's befo.re you knew
him. Is that the letter that you had reference to?
A. Yes, sir.
Q. That you w-rote to him?
A. Yes.
Q. Now,, you say that you didn't want him to drink at all,
did you; you wanted him to cut it out entirely?
A. I didn't mind him drinking some.
Q. What's that?
A. I didn't mind him drinking some.
Q. Drinking some. And you had told him to quit drinking,
had you¥
A. Yes.
Q. And in this letter you say something about that; that
he hadn't quit drinking Y
A. No.
Q. But you never saw him intoxicated. You say nothing
in there about being intoxicated 7
A. No.
Q. And he had never been intoxicated so far as you can
seeY
page 168 ~ A. No, sir.
Q. And you say sometimes he'd g·o to sleep.
You mean before he would just suddenly drink until he
passed out, or after he was stag·gering around-not even
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navigating-and _fall out that way? Or do you mean that
he would be drinking in tliat cabin, or somewhere, and he got
enough and would go on and go to sleep; is that right?
A. Yes, sir.
·
Q. Was he sober when he went to s]eep, apparently!
By Mr. Sackett: If your Honor please, that states another
conclusion.
·
By Mr. John Easley: All right, sir. Judge, if he objects
to that-that's his own witness, you know. I don't need to
prove it.
By the Court: I say you 're entitled to examine her under
the rules of eross examination.
By l\fr . .John Easley : Yes, sir.
Q. Now, did he just simply go to sleep like he ordinarily
would when he just got enough Y
A. Yes, sir.
Q. You never saw hirr. fall out and stagger out and get
drunk that way, did you Y
.A. No, sir.

page 169

~

By tbe Court: That's a leading question, Mr.
Easley; but :rou 're entitled to ask it.
By Mr. John Easley: It's on cross examination.
By the Court: Why, c,3rtainly.

By Mr. John Easley:
Q. You said something about a trip to South Carolina,
where I think he got sick. What was the trouble with him; rlo
you know?
.A. The doctor said it come from eating bot dogs.
Q. From eating; some1hing he ate: hot dogs. And he got
sick to the stomach Y
A. Yes.
Q. Do you know wheth3r or not something was sait:I in that
letter about people phoning Less Y And I believe you testified,
so far as you know·, yon c.on 't know anything about any debts
that he owed?
A. I didn't know anything about them.
Q. But you mentioned something about people saying that
he owed something; that you l1ad heard?
A. Yes.
Q. But you had no knowledge of what he owed, or what he
didn't owe. I'm going to ask you this : The last time you

,,,..
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saw him out there at the cabin-you ,veN out there with him
-did you see whether he had any money!
.A. He had right much.
page ·170 } Q. He had right much. In what way was it t
A. It was all rolled up~
Q. Rolled upf

A. Yes..
Q. Did ·you see the size of any of the bills? -Did you see
enough of them to see whether they were large or small denominations T
A. Yes, sir.
Q. What were they?
.A. $20.00 bills.
Q. $20.00 bills. Do you see a number of them or just one t
A. I couldn't see very much of it; but it was a big roll
Q. But it was a large roll of bills 7
A. Yes, sir.
Q. Where'd he have those bills 7
A. In his pocket.
Q. In his pocket T
A. In his .right-hand pocket.
Q. And that was on the day you were out to the cabin 1
A. Yes, sir.
Q. Did you see him spend that, or give it to anybody, or ·
anything like that? Did he still have it when you left there!
A. Yes, sir.
Q. Where'd he carry it f
page 171 } A. In his pocket.
·
Q. Which pocket; do you recall?
A. It was his right-hand pocket, I believe.
Q. Was it his coat pocket, or shirt pocket, or trousers f
A. Trousers.
·
Q. Trousers pocket f
A. Yes, sir.
Q. Did be say anything· about being :financially embarrassed
and being hard up, or anything like thaU
A. No, sir; he didn't.
Q. Never uid. Who were you referring to when you said
''Less"?
A. l\Ir. Hawthorne.
.
Q. Leslie Hawthorne. He was part owner of the filling· station at 11th and Clay Street, was he noO
A. Yes, sir.

By Mr. John Easley: That's all.

I
~
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RE-DIRECT EXAMINATION ..
By Mr. Sackett:
Q.. Miss Staton, Mr. E:asley asked you for the :first time,
some questions about yo~ir marrying Tommy Harless. You
·have testified on direct examination that you wrote Thomas
Harless a letter in February, 1946, and that this is the letter
(indicating).. I wish you would read to the jury
page 172 ~ that paragraph beginning right there ( indicating)
and stopping there (indicating). Would you just
tead tbist
A. Can't you read it instead of mer
Q. Well, it's Y.~~r· lette:r and I'm asking you to read it.
By the Court: Read the letter so the jury and the Court
can hear you.
By the Witness : (Reading}
'' Tommy, when I told you the other nig~ht I was goiug· to
get married; I'm supposed to honest. You remember I tgld.
you stop drinking; but you didn't,. did you.',.
·
By Mr. Sackett:
Q. That letter was writtenA. Quite ·a while.
Q. -within two weekH of the date of his deathf
.A. Yes.
Q. And that you had told him previously that you were
going to get married Y
•
A. I was just kidding him; kidding with him.
Q. You were just kidding with him then?
A. Yes.
.
Q. Isn't it a fact, Miss Staton, that your divorce had not
bec9me :final when you last saw him on February 25th 1
.A. Yes ..
Q. And that you couldn't have gotten married
page 173 ~ had you wanted to?
A. No.
By Mr. Sackett: That's all.
RE-CR08S EXAMINATION.
By Mr. John Easley:
Q. You were planning· to get married as soon as ,it was
possible under your divorce decree, weren't you¥
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A. Yes, sir; we was.

Q. Divorce suit was pending at that time; your divorce
proceedings were pending at that time T
A. It was quite a while before mine would be final.
Q. But it was pending·; the suit had been brought then?
A. Yes, sir; it had.
Q. And he had already gotten his about a year or more before¥
A. Yes, sir.
Q. You. understood he was free; and as soon as you got
free, you were to be married 1
A. Yes, sir.
By Mr. John Easley: All right. That's all.
The witness· stands aside.
~

STATE TROOPER ELLIOTT F. PAYNE,
called as a witness in behalf of the defendant, he,
ing duly sworn, testified as follows :

page 174

DIRECT EXAMINATION.
By Mr. Sacke.tt:
Q. What are your initials, Mr. Payne?
A. E. F.
Q. Mr. Payne, you are a State Trooper, are you not 1
A. Yes, sir.
Q. What territory do you cover in yom• work ~s a State
Trooper1
A. Amherst County.
Q. Were you the Trooper that covered Amherst County in
the year 19451
A. Yes, sir.
Q. Were you working Amherst County m September,
19451

A. "'Y'es, sir.

.
Q. Did you know a man named Thomas E. HarlessT
A. Yes, sir.
Q. Is that the man that came to his death at the Old _Fort-

By Mr. John Easley: (interposing) Yes; he knows it..
By Mr. Sackett: I'm asking him that question.
By the Witness: · That's what I understand. I didn't see
him or anything; but I understand he did.

,
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page 175

~

By Mr. Sackdt:
Q. Did you make an investigation of an incident that happened in Amherst County in October, 1945, as
the result of which you preferred a charge against Thomas
E. Harless for reckless driving and driving under the influence of intoxicants?
A. Yes, sir.
Q. What did your investigation revea~?
A. He was driving an autom9bile in Amherst County and
had a slight accident. Before I got to the scene of the accident he left in his car; and from ihe evidence and eyewitnesses
that there I swore out a warrant and charged him with reek. less driying and drivin~: drunk on November-on October
26, 1945.

By Mr. John Easley:
Q. October 26th t
A. Yes, sir.
By Mr. John Easl~y: I don't think that's competent, if
your Honor please.
By the Court: For what reason f
By Mr. John Easley: The reason is, that it has relation
to a date after the date of this application, sir, in which this
statement was made.
By the Court: Well, it has bearing upon his habits, and
drinking.
By Mr. Jol.m Easley: Well, because the· quespage 176 ~ ·tion w.as asked about prior to that time whether
·
'
he had been intoxicated.
By Mr. Sackett: If your Honor please, this application
was dated Nov~mber 8th. This incident happened on October
25th.
.
By MF. John Easley: Well, if your Honor please, I think
maybe the jury might hEi excused.
By the Court: Let mEi get the facts here. What was that.
dateT
By Mr. John Easley:· 'rhe application, sir, is in two parts;
the part which contains the statementBy the Court: All right. Gentlemen of the jury, you may
retire to your rooms.
(The jury left the courtroom.)
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By Mr. John Easley: Now, let's get the p~licy.. I tltink J
know what it's about. If your Honor please, we ,vithdraw
t.he objection.
·
By the Court: ·Very well
By Mr. John Easley: I find I was mistaken, sir.. ·
By the Court: Mr. Easley, would it be admissible on ge11eral grounds Y
·
page 177 } By Mr. John Easley: No, sir ; I don't think so.
By the C~urt: On the suicide count it's admissible. In his habits it's admisisble, and the service and
ground of defense. I 'II admit it on that ground regardless
of the date.
By Mr. Robertson: Right, sir.
By Mr. John Easley: It may be admissibl~, but I doubt if
it proves it.
By the Court: Well, I know that. But his habits, why, certainly that can be shown.
·
By Mr~ John ·Easley: Well, his habits. But if it changed
.after he got the 'policy?
By the Court: Well, I know. But the period-that was
within two months, you know, of the time of his death..
By ~r. John Easley: That's true.
By the Court: You can cover a whole scope and you can
go way back yonder and show his condition, his conduct and
habits, and so forth. I think it's admissible. Of course, it's
certainly admissible on the materiality of it.
page 178 ~ By Mr. John Easley: Well, it really was prior
to the date of the application; October 26th.
By the Court: Well, call the jury in.
(The jury returned to the courtroom.}
By Mr. Sackett: (continues examination) Mr. Bieler, would
yo'u read the last question that was addressed to the witnessY
(The last question and answer were read by the reporter.)
Q. Was he convicted on that charge f
A. Yes, sir.
·
·
Q. I hand vou what purports to be a certified copy of the
warrant thaf you preferred against him. (Handed to witness.)

By the Court: Do you want to introduce that Y
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By Mr. Sackett: Yes, sh; want to intrnduce that as
"Payne's Exhibit Number 1 ".

Q. Is that the warrant on the basis of which he. was con·
victed?
A. Yes, sir.
Q. Would you read the charge to the jury ·1
A. (Reading) "Where.is, L. F. Payne has this date made
complaint and informatic,n on oath before me Margaret B.
Mille1·, Justice of the Peace of the said County, that Thoma:-:
E. Harless in the said County did on the 25th day of Oetober, 1945, unlawfully operate a motor vehiclepage 179 ~ upon the public highway in Amherst County in
a careless and reckless manner, ana did also operate said motor vehicle while under the influence of al'dent
spirits.'"
.
Q. Now, what was the convictior16l
A. He was fou~d guiltyBy :M:r. ~John Easley: Just read it.
A. (Reading) "Upon the examination of the within charg-<\.
I find the accused guilty of driving drunk and fix his punishment at a fine of $100.00, and also of reckless driving and
. fix his punishment at a fine of $25.00 and costs.
"Given under my hand this 13th day of November, 1945.

Signed: L. H. SHRADER, rrrial Justice.''

Q. What is the date of' the judgment~
A. ·13th day of November.
Q. 13th day of November?
.A.. Yes, sir.
By Mr. Sackett:
· Q. Would you introdu,:!e that as your exhibit f
A. Yes, sir~
Note: (Above certified i:~opy of warrant was received in evidence and marked ''Payne's Exhibit #1".)
By Mr. John Easley:
Q. Will you read it while you have it, and state whether
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or not the fine was paid? Is there an indication on that there 1·
A. There seems to be a notation that $106.75 had been
paid and suspended the $25.00.
By Mr. Sackett:
Q. l\fr. Payne, in connection with your cruising in Amher~t County, have you ever, or had you seen
page 180 ~ Thomas E. Harless at either Buck's Place or
Elmo's Place in the fall of 19451
A. In the fall of 1945, I don't recall. .But I have seen him
a ·number of times over there.
Q. You have seen him a number of . times¥
A. In the fall of 1945. I don't think I have seen Mr. Harless since November 13th, 1945. To my recollection, I haven't
seen him since.
Q. Had you seen him prior to that time Y
A. Oh, yes, sir; I had.
Q. Under what circumstances?
A. Well, I have seen him under different circumstances. I
arrested him before on one charge.
Q. What was that charge f
A. In May, 1945, lie was arrested at Elmo Cooper's placP,
which is located on Route 29 in Amherst Co1mty, for disorderly conduct, making threats and carrying· a concealetl
weapon.
By Mr. John Easley: If your Honor please, I object to
that. I don't think that has a thing in the world to do with
this case; trying to convict him of things that happened before.
By Mr. Sackett: It.'s a question of the character and disposition of this man; and it's a re~evant issue to the thing we
are trying to determine; and it goes to prove his disposition.
And the acts he ha·d done that might tend to perpage 181 ~ suade- ·
By the Court: I think that might be admissible ..
for what it may be worth.
·
By Mr. John Easley: We save the point, if_ your Honor
pleases.
By Mr. Sackett: (To the reporter) Read the question to
the Trooper if Y.OU will.
'(The last question was reacl hy tho rnportcr.)
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By the Court :
·
Q. When was that?
A. That was May 5th, 1945.

Bv Mr. Sackett:

"Q. This incident took place at what is known as Little
·Elmo's?
A. That's right, sir.
Q. And .did you prefer the charg~ against him, or was it
on the basis of some(me else's evidence Y
A. I think either I or 8ergeant Stanley.
Q. Was be convicted on that charge?
A. Yes, sir.
Q. What were the terms of conviction 1
A. He was convicted in the Trial Justice Court on Mav
8, 1945, for the charge that was preferred against him and
fined $20.00 and costs of $4.25, and given a six-month jail
sentence suspended, provided he would stay away from the
dance halls in Amherst County.
.
Q. Mr. Payne, had you-had occasion to see this
· page 182 ~ man at those dance halls at times when you knew
he had been drinking?
A. Yes, sir.
Q. Was that prior to this last incident, or before this last
incident? I mean, prior to this last incident, or afterward f
A. Probably along· approximately the same time; he was
visiting those dance halls right frequently about that time·.
Q. You had seen him out there frequently?
A. Yes, sir.
Q. Had you ever seen him under such circumstances that
you thought he was too drunk to drive a car?.
A. I have. I have stopped him, but after talking with him
I changed my mind about him .. I let him go along and drive
his car. He had been drinking, but he created a doubt in my
mind whether or not he had too much to drive an automo. bile.
Q. How many times do you reckon you_ stoppe.d him uncl~r
those circumstances?
A. I don't remember the circumstances but once.
Q. Did you ever pref er any other charges against him?
A. Had a cbl:lrge against him for speeding back in August
1st, 1944.
Q. Under what circumstances was thaU
A. He was exceeding the speed limit.
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By Mr. John Easley: I think this is improper.· We object

to it.

·
By Mr.. SaGkett: If your Honor please, the relepage 183} vancy here is that the evidence is to show he was
· of a reckless disposition; and on one occasionBy the Court: I'm going· to admit that. Go ahead.
By Mr. John Easley: We note an exception.
By Mr. Sackett:
.
Q. What were the circumstances of that?
A. He was charged with exceeding the speed limit, driving 60 miles an hour. He was 3:rrested and tried on August
1st, 1944, and fined $10.00 and costs; a total of $14.25.

By Mr. Sackett: That's all.
By Mr. John Easley: No questions.
By the Court: All right. Stand aside.
The witness stands aside.
MR. ELMO COOPER,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
·

DIRECT EXAMINATION.
By Mr. Sackett:
Q. Will you state your name!
A. My name is Elmo Cooper.
By the Court:
page 184 } · Q. Are you Little Elmo f
A. Yes, sir.
By Mr. Sackett:
Q. What is your occupation, Mr. Cooper!
A. Well, I run a dance hall and a restaurant over on ~herst Highway.
Q. Is that at the intersection of Elon Road?
A. On the corner of Elon and Amherst Highway.
Q. Were you operating that restaurant and dance hall in
the year 1945 t
A. I been running it ever since 1926.
Q. Did you know a boy named Thomas E. Harless 1
A. Well, I just knew of him, and in coming to my place
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there. I wasn't personally acquainted with him no more than
just knowing him: coming to my place.
Q.. Did he frequent your place right much¥
A. Wellr he did; and give me some trouble there one time,
and they got him up and had him down at Amherst·and fined
him, and asked him to stny away from tho:se dance halls ..
Q. What was the trouhle that you had Y
A. Well,· he ,~as drinking and d~unk, and disorderly con.duct in my place. ·
Q. And that happened more than oncef
A. Well, that. At that time they had him down at Amherst; and then .again, later, the last time he was at my plac<tbe State Trooper picked him up there attempting to shoot
some young woman he had in the car out therepage 185 ~ in front. ·I didn't see that; but I do know he wa~
at my place that night.
·
Q. How many times do you reckon you had seen him f I
know you can't tell exMtly; but approximately how many
times would you say-between May and November, 1945?
A. Oh, I'd see him ri~;ht often, you know; not paying no
attention, why I couldn't tell you just exactly.
·

11

By Mr. Easley: Of course your ·Honor m~derstands that.
we object to all this, and we don't think it is competent; awl
we'd like that understood.
By the Court: On what grounds f
By Mr. John Easley: Because, sir, there is nothing in the
world here about this application; along this line, sir, nothing. They have alleged here only two things with respectt
to this application: One is that he stated in the application,
which is true, that he drank whiskey occasionaJly; that he
did not become intoxic~ted. That was prior to the date of
the application. And the other was with respect to his marital status.
By the Court: "\Vell, this is with reference to recklessness
and drinking·. In the grounds of defense they charg·e that he
drank excessively.
By Mr. John Easley: That's right. Well,
page 186 ~ that's in denial of his statement in his application.
.
By the Court: Oh, ye:;.
By Mr. John Easley: Now then, with respect to the question of whether he committed suicide or not, I understand the
question to be his general nature and disposition with respect to not whether he wanted to beat somebody else up, or
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threats made to somebody else, or whether he drank occasionally, or whether he exceeded the speed limit, but whether
anything I think is relevant that has a .tendency to show
whether or not he would do violence to himself-not somebody else. And to bring this thing about this plaintiff that
are derogatory to him are not relevant to the issues here.
We don't think they are.
By the Court: If they should be derog·atory and relevant,
it's admissible.
By Mr.•John Easley: No doubt a bout it, if it's relevant to
the issues here.
·
By the· Court: I think that's relevant. You go ahead and
answer the question:
By l\fr. Sackett:
Q. Did he become intoxicated at your place Y
A. I wouldn't say he did. He could have been
page 187 ~ drinking when he come there after he gaye me
that first trouble at my place.
.
Q. ·was he intoxicated at your place?
A. Yes.
Q. On how many occasjons ·f
A. Oh, a number after the first time. rrhat 's what I started
to tell you: After the first time and he was down in Court,
I barred him from my place. At least when they caught him
on the car drinking, I barred him from the place. But he
would drive outside and park his car and do his dirty work
outside. I barred him from coming in my place. And this
night tliat this accident happened, I mean this trouble happened there that he was caught out front, I didn't see that.
But somebody brought me the keys to his car in there, and
· asked me, says, "The car belongs to Harless-"
By Mr. John Easley: I object to that; tbat's hearsay.
By the Court: Don't tell what somebody else told you;
just tell what you saw.
A. Well, anyway I had the keys to his rar. I had the keys
to bis car. And sonw lady came in there after that and asked
me to hold the keys. Bu't I did hn r .him from eoming in my
place.

Bv Mr. Sackett:
·Q.. Because of his drinking i

I ..
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.A. Yes, sir; I did do that.
By Mr. Sackett: Take the witness.
page 188 ~

CROSS EXAMINATION.

By Mr. John ~asley:
.
Q. You advertise your place as "Little Elmo's"?
A. Yes, sir.
Q. How much do you weigh¥
.A. 315 pounds. Man enough to keep them ~lrunks out when
they come in.
Q. And t:\lose drunks-a lot of drunks .come in there t
A. No, sir; 1wt any. :Ko, sir. Suppose you come over one
time drunk and see if I ]et you in.
Q. Did you ever lose your license to sell beer and wine 1
.A. No ; I never did lo::ie them. I turned them in for the
reason why, because every time I sold one bottle of beer. I
drank one too. I did tha [
Q. In other words, you lost your license?
.A. No, sir; I turned them in.
Q. .And you did it on account of your own drinking!
.A. Yes, sir. That's been five years since I did that. You
know, honest confession i.s good for the soul.
Q. All right. You ban never applied for them again?
A. Yes, sir; I have them right now.
Q. How long have you got them back?
.A. Three or four years. But I have got them back and I
don't remember how long.
Q. And you have had some complaints and hearings lately 7
A. No, sir; I have had just one time.
Q. Charged with it yourself, weren't you 1
. page 189 ~ A. No, sir; I didn't sell the drunk a bottle of
beer that I was accused of selling.
Q. Sold at your place, wasn't itf
A. I don't know; don't even know. Don't know of anybody that said that I sCtld a bottle of beer. Don't get me
arguing here too strong now.
Q. You can just ansWE!l~ my question .
.A. I'm going to answer your question; but don't you get
me arguing now.
Q. Did you or not sell it?
By the Court: "\Vhat'B the purpose of that?
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By tbe Witness: That don't come in. this case either, does
it? That's a question that don't come in this case that he's
:asking me there.
By Mr. John Easley~ Well, the purpose of that, if your
Honor please, is simply my cross examination of this witness.
By the Court: Of course it's cross examining., but it's for
the purpose of impeaching him.
By Mr.· James Easley: Well, I'd lik~ to ·say this for the
record. This witness is obviously biased, and his obvious
ieffort is to hurt this man's reputation; and that should be
brought out by cross examination to show the type of man
· he is. It's biased testimony.
page 190 ~ By the Court: Well, now Mr. Easley, you can't
impeach a witness's credibility by showing some
act unless it involves moral turpitude; and I don't understand that to be so by violating the A. B. 0. law. And so,
you 're all going beyond the boundaries of propriety. Now,
you ask him any question that bears upon this subject, toucheg
upon this subject that he· examined him on in the examination
in chief.
By Mr. John Easley~
Q. All right. You say that he was in your place frequently
drunkf
A. No, sir. I said that the first time that I had him there
was at the Courthouse, and then I barred him from coming.
in my place.
·Q. When was thaU
A. He would come in and out over there, but I barred him
from coming in there.
Q. When was that .
A. I conldn 't tell you.
Q. What year was iU
.
· A. It was last year; but I couldn't remember the date exactly or the time.
Q. He hasn't been in there since, has he?
A. He hasn't been in there this year; but I mean before
this accident happened. And the last time he was
page 191 } at my place he was arrested out there in front
for having a concealed weapon or pistol. I didn't
see it.
Q. Was he in your place 1

.
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A. No, sir; he was arnund the building on the p~inises~

on the outside.
Q. In the highway f
A. Where his car was parked it was the highway; yes, sii·.
Q. Did you see him f
A. No, sir; I told you I didn't see him that J:light.
Q. Then you have no personal knowledg·e of that 1
A. I didn't see him ou·~ there when this trouble happenecl
there. ·
·
Q. So you don't knew what his condition was then t
A. Not at that time; no, sir.
Q. And that was the time that you forbade him to come trr
your place any more?
A. No; I barred him from the place the first time that T
had him down there abo-1t it. But then he would drive on
the outside and park. Well, I can't keep him away from
the highway.
·
Q. The only time you know anything about was when hewas convicted of driving under the influence of intoxicants t
A. I have seen him drinking several times since this. I'll
tell you the whole thing about seeing him. They did all my
washing and greasing of my car down at Mr. Hawthorne'!-;
place, and I mentioned to Mr. Hawthorne about this boy being in public business hlmself, and why he wants to comearound and get drunk inQ. I didn't ask you that, sir.
A. But I just wanted to tell you the truth; thP
facts about tl.e things.
Q. I'll ask you what I want to know.
A. All right.
Q. And don't go into irrelevant matter. I want only relevant matters.
A. Yes, sir.
Q. And the only time that you saw him drunk 01· drinkiug:
was the time that he was driving the car nuder the influencl>,
and you had him up about that; isn't that true!
A. Oh, I have seen him drunk a number of times; drinking.
I wouldn't say drunk.
Q. ·what-that's what I am getting at. You have seen him
drinking?
A. I have never seen the boy down. I wouldn't ~it here
and say that. But I have seen him drinking. I have never
seen the boy drunk; down. ,vhat I call a drunk is a man that
can't move and can't ·get about.

page 192

~
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Q. Well, staggering T
A. Well, I don't know.
Q. Well, at any rate, you have seen him drinking, but not
·drunld
A. Yes. But I barred him from my rjlace there. I just get
you to understand that.
Q. You have to be right careful in places like that about
drinking?
page 193 ~ A. If you want any references as to the reputation of the place I operate over there, :E can bring
you plenty.
By Mr. J olm Easley: All right. That's all; thank you very
much.
The witness stands aside.

MR. RALPH VIAR.,
called as a witness in behalf of the defendant. being duly
sworn, testified as follows:
'
DIRECT EXAMINATION.
By Mr. Sackett:
Q. Will you state your name and age?
A. Mr. Ralph Viar; 34.
Q. Where do you live 1
A. Madison Heights.
Q. Did you know Thomas E. Harless who came to his death
at a cabin out at the Old Fort in Februarv of this vead
A. Yes, sir ; I knew him.
·
..
Q. How long had you known him?
A. Been knowing Tommy about eiglit years.
Q. Did you know him very intimately&?
A. Sir?
Q. Did you know him very well?
A. Well, I just knew him by him ahauling down to the
store where I worked at. That's where I first met l1im; it was
down there.
Q. "'\Vhere was that?
· page 194 ~ A. Conner Produce.
Q. You then worked at Co11ner Produce?
A. Yes, sir.
Q. Where do you work now f
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A. Well, for the time being, I work for Mr. Paris at Randolph-Macon College.
Q. How well did you lmow Thomas Harless f Did you run
around with him at night1
A. Some ; yes, sir.
Q. Did you know him up until his death?
A. Well, I ha.dn 't saw :bim for about two months before his
death.
Q. Then prior to that, and since you had met him down at
Conner Produce Company, had you seen him frequently f
A. vVell, I used to see l:im once or twice a week.
Q. ,vould you all have dates together?
A.
e run around togE:ther ; yes, sir ; a lot.
Q. Go -places together?
A. Yes.
Q. So you had the opportunity to see him quite frequently0
did you not 1
A. Why,, oh, yes.
Q. Whereabouts would you go?
A. vVell, we'd go. out. Sometimes we'd go to Bucky
Woody's, Little Elmo's, Richmond; just different places.
Q. During the time that you knew him, how would you describe his drinking, or did he drink f
page 195 ~ A. Yes, sir. Tommy, he'd take a drink.
I
never did see him when he was down; but I have
seen him drinking, all right.
·
·
Q. Have you seen him drinking heavily1
A. Oh, yes.
Q. Have you ever seen him pass out?
A. No, sir.
Q. vVould he drink whiskey?
A. Ob, yes.
.
Q. Would he drink wine?
A. Yes, sir; I hnve seen him drink wine.
Q. Could he drink much of iU
A. Well, I don't know about what you'd call verv much,
but he could drink his pa:·t all right.
"'
Q. Did he ever turn down any opportunity to take a drink?
A. -V,.T ell, whenever we went out together.: if there was ever
any whiskey along, we'd drink it.
Q. Did l,e cany w·hislrny in bis car?
A. Only wlrnn Wf 'd go out on parties that I lmowed of. A
bunch of us would g-o out together.
Q. Did you know l1im when be wns married?
A. Yes, sir; a hub.

,v
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Q. "What was his wife's name!
A. I don't know. I never saw his wife but twice.
Q. What would you say his main interest in life wast
A. Well, he just like<l to have a big time.
Q. And what did ''big time" include for himf
page 196 } A. Sir?
Q. What did having a big· time include for him f
A. Well, he liked; be 'd go out like going· to Bucky Woody's
-dances, such as that, and take a drink.
Q. Did he like the women?
.
A. Oh, yes; he'd go with girls all right.
.
Q. 1Vas he going with girls other than his wife during the
time that he was married 1
A. I think he was. Tommy was always, at times, ran
.around with them since I been knowing him.
Q. "Did he carry a g1mf
A. I have seen Tommy with a gun in his car lots of times;
yes, sir.
Q. Could you describe that gun¥
A. Yes, sir; the ones that I saw, yes, sir.
Q. Describe it.
A. Well, he had-one time that he had a .22 Smith & Wesson pistol, and he a .25 automatic pistol, and he had a. 32-20
Smith and 1¥esson pistol. Them 's the only three I saw him
with.
Q. Did any one of those guns not have a handle of it?
A. No, sir; I don't believe it. All three of them had a
handle.
Q. Did you ever see a gun that he carried without a handle
on iU,.
A. No, sir.
Q. Did you ever see him clean a gun f
·
A. No, sir.
page 197 } Q. "\Vas he familiar with guns 1
A. He could shoot one all rig·ht
Q. "\Vhich hand did he shoot with f
A. He was left-handed.
,
Q. Was left-handed f
A. Yes, sir. Yes, sir; because we used to shoot down at the
store with that .22 pistol, target practice down at the store.
(l So he handled guns all right 1
A. Yes, sir.
Q. Did he know about them f ·
A. Yes, sir.
Q. Did be know how to cle~u them?
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A.
Q.
A ..
Q.

I reckon he did, but I never saw him clean one ..
Did he write with his left-handt
Oh, yc~t sir.Did he eat with his left-hand 1
A. I suppose he did; he- was left-handed.
Q. Did he do everything with his left-hand t
A. As f;u as I know he did; yes, sir.
By the Court :
Q. He didn't need to write, did he t
A. Sir.
I

By the Court:. Go ahead.
By Mr. Sackett:
Q. When was the last time you saw himf
page 198 ~ A. I couldn't tell you the exact date, but it
was about two months before Tommy got killed.,
or whatever happened to him. But he had an automatic shotgun and I carried the thing to Danville for him trying to sell
it to Joe Yates for him. And when I Qome back Joe Yatei-:;
decided he didn't want the gun. I brought the gun back and
my wife carried it to Mr.. Hawthorne's down -at the servicestation. But I hadn't saw Tommy for about two months.
Q. Would he drink during the daytime when· you knew
himt
A. Not as I know of. . I was working· in the daytime and I
very seldom ever saw him; only at night.
Q. But be was d1·inkini~ every time you saw him?
A. Well, whenever we went out anywhere he'd always g·et ·
a drink. I have saw him at night when we didn't go anvwhere, and he didn't drink.
~
Q. b that rightf
A. Yes.
By Mr. Sackett : That's all.
1

CROSS EXAMINATION.
By Mr. James Easley:
Q. You and he were good friends, were you not 1
A. Yes, sir.
Q. And the times that you have spoken of, wei·e times that
you all were out on a party?
A. That's right.
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page 199 ~

Q. And whenever you went on a party you took
some drinks and had a g·ood time 7
A. Yes, sir.
Q. And he was a man who liked a good time, isn't that
true?
A. Yes, sir.
Q. Didn't people like him 7 Wasn't he popular t
A. As far as I know, he was; yes, sir.
·
Q. What kind of a disposition did he have¥ Was he a
gloomy or a quarrelsome sort of person, or a person that
liked to have a good time 1
.
A. Well, I never seen him quarrel unless somebody did
something to him, and give him a reason to do it.
Q. Was his general manner and general mental outlook
bright, happy 7
A. Yes, sir.
Q. And you enjoyed being with him 7
A. Ob, yes. We had a lot of good times tog·etl1er.
Q. And you all went in crO"\vds together?
A. Yes, sir.
Q. And you don't know anything about bow ho conducted
himself during business hours, do you Y
A. No, sir.
Q. And when he'd get to drinking that way., he would drink
and have a good time, and he didn't get drunk, did he?
A. I'd see a time he'd drink right smart, but I never seen
him when he conldn 't drive his car.
page 200 ~
Q. He was· a man who knew bow to drink and
·
knew how to stop before he got drunk 1
A. I was with him one night when J\fr. Payne stopped us
and made Tommy get out of the car; and l\fr. Payne let him
go because he said Tommy didn't act like a drunk man to
him.
Q. And you say your friendship had been going on for
about eight years?
A. Yes, sir; I been- knowing him just about eight years.
Q. Will you describe l1is drinking as a man who just enjoyed drinking, and he enjoyed a party?
A. No, sir; I never saw him down. I Raw him myself, or
like anybody else, and ]1e 'd get to feeling good; but I never
saw him when he coulcln 't p;o.
·
Q. And he had no meanness in him unless somebody imposed on him 1
A. I never seen him at any trouble, in any trouble. But
Tommy wouldn't let nobody push l1im around.
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Q. Outside of that, his attitude towards other people was
kindly and friendly ?
A. As far as I know; yes; sir.
0

By Mr. James Easley: Stand aside.
The witness stands aside.
page 201

~

By Mr. John· Easley: If your Honor please,
it's been agreed by counsel., subject to your
Honor's approval, that one of the rebuttal witnesses that we
wanted in rebuttal_:._who is a very important man in connection with some road work at Piney River-he is a mechanicand we have agTeed tbat we might introduce him out of order
and let him testify this a::ternoon.
By the Court : All right.
MR. 0. R. WEBB,
called as a witness in be11alf of the plaintiff, in rebuttal, ( out
of the usual order) being: duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. James Easley:
Q. What are your initials, Mr. WebM

A. O.R.
Q. Mr. Webb, where do you live?
A.
Q.
A.
Q.

1311 Harrison Strei~t.
·what is your age t
54.·
Did you know 1\fr. Harless?
A. Yes, sir.
Q. Thomas E. Harless ·t
A. Yes, sir; I knew him.
Q. How long have you known him Y
A. Well, I been knowing him for 12 months, I guess.
Q. 12 months 1
·
page 202 ~ A. Yes, sir.
Q. Did you see him on the occasion when he
came back to Lynchburg the last time and which finally resulted in his death 1
.A. ·Why, I guess it wa:5 on the Sunday that he left bis car
with me to have it fixed.
Q. ·what time Sunday was it t
A. \Vhy, it was about 5 :00 o'clock Sunday evening· Le left
me.
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Q.
.A.
Q.
A.

.And did you see him-how often did you .see.him thenf
I never seen l1im anv more..
Never saw him any inore. Did he come to your place 7
Yes, sir; he came to my place.
Q. And to get you to fix his car 7
A. Yes, sir.
Q. That was bis car there f
A. We went down to the filling· .station and found we
,couldn't get it fixed, and I told him we'd have ·to pull tbe head
off and he said, ''You take it up to the house and pull the
11ead off and tell me what's the matter. n
Q. Did you talk to lrim after that J
A. Only over the telephone.
Q. When was that¥
A. That was on Monday evening..
Q. About what time; do you recall!
A. I'd sav about 4 :00 o'clock.
page 203 ~ Q. ,¥hen "did you take his car to fix it; that
Sunday evening t
A. Yes, sir.
Q. And did he pay you any money at that time!
A. He gave me a dollar Sunday evening.
Q. Gave you a dollar1
A. Yes, sir.
Q. And did you see any money in his hand f
A. Yes, sir; he had quite a little roll of money in his hand.
He taken $5.00 and paid the filling station man for two spark .
plugs and gave me a dollar; and he had-well, he had a nice
little roll of money.
·
Q. Could you see the denominations T
A. No.
Q. Could you see whether .there were big· bills in it 7
A. Well, I seen one $20.00, but I couldn't say how much
more there was.
·
Q. How thick a roll of bills was it 1
A. ·well, I'd say practically half an incl, thick; but he had
it doubled and thin. I'd say, like that (indicating).
Q. Do you have any idea how much money was in his possession?
·
A. No, sir; I do not. I couldn't say just how much.
Q. "What was his condition when you saw him 1
A. Well, all right. I never seen anything· wrong with him.
Q. Seemed .to be sober?
page 204 ~ A. Yes; be was sober.
Q. And talked to yon about his automobile f
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A. Yes,. sir; told me to fix it.
Q. And that was Sunday night t
A. Sunday evening abc,ut 5 :00 o'clock ..
Q. And you talked to him again on Monday°!
A. Yes, sir; over the phone.
Q. What was his condition over the telephone; how 'cl be·
talk to you; was anythi11g wrong with him Y
A .. Well, Mr. Frank Turner was the gentleman's. nameDrinkard-Payne Motor--Frank Turner and Mr. Barbieri
came over to see about it, and they was going to take the car;
and I called him up and asked him what to do about it, and.
he said, ''Well, just tell them to come over to see me.'' Aml
he talked all right.
Q. And that was Monday evening!
A. Yes, sir.
Q. Where'd you call him; whereabouts was he1
A. He was out at the Old Fort some place.
Q~ And you talked to l.im over the phone out there~l
A. Yes, sir ; he just left his phone number with me.
Q. It was in the evening; do you know?
A. It was in the eveniLg.
Q. Could you give us any idea what hour it was·¥
A. I'd say around 4 :00 or 4 :30 somewhere in there; I'm
almost positive that it wi:s around 4 :00 or later.
Q. Who had the keys 1o his car when you left there 2
A. ·when 1 left there?
page 205 ~ Q. When he left the car at your place, who bad
the keys?
A. He gave them to m<:!,
Q. He gave the keys to you T
A. He gave me the keys. ,vhen Mr. Barbieri came after
it, the car, I gave him the keys. .
Q. Was the car locked ~t
A. Yes, sir.
Q. All the doors f
A. He locked theni up when he left.
Q. And he took the keys with him T
A. Yes, sir.
Q. When was thaU
A. That was Monday evening.
Q. Monday evening. Had anybody gotten in the car since
it had been at your place 1
A. No, sir; no one at all.
Q. And it was broug·ht in there on a Rnndnr (ffeniug·?
A. Yes, sir.
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Q. Did you see any gun in that car?
A. Yes, sir ; I did.
Q. When did you see that?
A. That was Monday evening when Mr. Barbieri was there,
and he unloaded .the gun and put the cartridges in the corner
of the glove compartment.
Q. What kind of a gun was that?
A. I don't know what kind of make it was, but
pag·e 206 ~ it didn't have any handles on it.
Q. You saw him ·break the gun and take the
cartridges out of it?
A. Yes, sir.
Q. And what did he do with them when he broke the gun?
A. He put them in the right-hand corner of the gfove compartment.
Q. What did he do with the gun?
A. Put it in the glove compartment.
Q. Was the gfove compartment locked?
A. Yes, sir. ·
·
Q. And then the doors of the car were locked 1
A. Yes, sir; I think Mr. Barbieri locked the doors of the
car.
Q. And then he took the keys of the ~ar and went off!
A. Yes, sir;
Q. And that's the last time anyone went to the car?
A. That's the last time I was in the car until the man
came back after it the next morning.
Q. That was around 4 :00 or 4 :30 in the afternoon¥
A. I'm not positive; I just don't remember.
Q. That was the same day that he <lied?
A. Why, it must have been the evening before he died;
Monday.
Q. You heard about it the next morning; you heard .that
he was dead?
A. Yes, sir ; I heard ·the next morning-.
page 207 ~ Q. ·was this time that you 're speaking· of after
Mr. Barbieri locked the car! had he made the trip
up there to see him theu?
A. He had already made the trip to see him when he locked
the car and went off.
Q. He had been up there to see Mr. Harless and then he
came back to the car?
· A. That's right.
Q. And locked it up and put the keys in his pocket and carried it away with him?
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A. Yes, sir; that's right.
Q. And that's the last you saw of him Y
A. Yes, sir; that's the last I saw of him.
By Mr. James Easley: ·witness with you.
By Mr. Robertson: No questions.
Witness stands aside.
HELENA ~fOHNSON (Colored),
· called as a witness in behalf of the defendant, being duly
sworn, testified as f ollow1):
DIR,EC'I EXAl\f.IN.A.TION.
By Mr. Robertson:
Q. What is your name ci
A. Helena Johnson.
Q. Where do yori live?
page 208 ~ A. On ·v{estbury Road.
Q. On the 25th of February, 1946, the date
Thomas E. Harless met :Ois death, where were you workin~Y .
A. Over at the Old Fort.
Q. Who was the mana~;er of the Old Fort?
A. Mr. E. C. McMasters.
· Q; Did you see the man who was occupying Cabin 15?
A. No, sir.
Q. Did you have any occasion to go to Cabin 15,
A. Yes, sir; that night.
Q. What was the ocmfaion of your going to Cabin 15¥
A. After a telephone call.
Q. After a telephone call¥
A. Yes, sir.
Q. About what time of night was it?
A. I don't know; it was after 7 :00.
Q. It was after 7 :00?
A. Yes ; after 7 :00.
Q.· Now·, when you g·ot over there, 1.vhat did you find¥
A. I didn't find anything·; I didn't see anything. And I
knocked at the door and didn't get an answer, so I come back.
Q. Was it open or closed?
A. It was closed.
Q. What did you do Y
A. Turned around and went back.
Q. Well, did you knock on the door?
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.A.. Yeah, I ]mocked on the door twice.
Q. Did you get any re~ponse 1
A. No, .sir; not at -all
Q. And what was the purpose of your going up thereJ
A. .After a phone call; a ten-cent phone call
Q. Did you collect-

page 209 }

By the Court-: (interposing)
Q. ·what do you say now; went to get a whaU
A.. A phone .call; ten-cent .outs~de call
By Mr. Sack-ett: What she means, your Honor, is she went

to ~ollect for a. phone call.

By the Witness; Yes, sir.

By" the Court-:
Q. In other words, you went up there to collect f n,m the
man in the cabin for a. phone callf
A. Yes, sir.
By the Court : I see.
CROSS EXAMINATION..

By Mr. .John Easley:
Q. I believe you said that you worked in the kitchen., did
you not!
A. Yes, sir.
Q . .And also maybe waited on the tables and ran errands Y
A. Yes,, sir.
Q. Something like thatt
page 210 } A. Yes, sir.
Q.. And what time did you go on duty, go to
work there?
A. 7 :00 o'clock.
Q. At 7:00 o'clock?
A. Yes, sir.
Q. Were you sent to collect" this ten-cent toll shortly after·
you got there?
A. Yes, sir.
Q. Just after you got there?
A. Yes, sir·; but I don't know the minute.
Q. But it was just after you got there?
A. Yes, sir.
Q. .And you went on duty at 7:001
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A. Yesr sir..
Q. And who sent. you around to. collect it, Mr. McMasters f
A. No, sir ; he wasn't there~ Mr. Turner; the man who,
worked on the floor.
Q. I see. They make the connections from the cabins to,
an outside partyA. Yes, sir.
Q. -there in the office Y
A. Yes, sir.
Q. And then they send someone in the office around to the·
cabin, where the call was made, to collect the toll of ten cents?:
A. Yes, sir.
Q. They make that charge!
4-. Yes, sir.
page 211 ~ Q. And you. went around to Cabin 15t'
A. Yes, sir.
Q. And 1rnocked on the door Y
A. Yes, sir.
Q. The door was closed 1
A. Yes, sir.
Q·. You don't know wh3ther anyone was in there, or notf
A .. No, sir; I don't.
Q.. And you knocked c,n the door, and no one an~wered;
and then you came on back T
A. Yes, sir.
Q. That's all you know!
A. Yes, sir.
By the Court : .
Q. About what time WELs it that you went down there?
A. I don't know the minute; it was after 7 :00. I just went
on duty but a few minutes.
Q. And the door was clo~ed, you said!
A. The door was closed.
Q. All right. ·what did you do when 1;ou said nobodv an·
swered; what did you do?
.
.
A. I turned around and come hack after I knocked at the
door.
Q. I know you went around and went back. ·what did you
do after that; go back to the Old Fort 7
A. Yes, sir; I went baek and told tl1em I didn't get an answer.
page 212 ~ · Q. Did you report to nnybody tl1ere wl1at you
found and what the conditions were?
A. No, sir ; I just said I didn't get an answer.
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Q. I know you went down to the Old Fort. And you went
down to the cabin to collect ten cents?
A. Yes, sir.
· · Q. You didn't collect it?
A. No, sir.
. Q. And did you tell the man you couldn't collect it?
A. Ye~, sir; I told llim.
Q. All right. Then what happened?
A. SirY
Q. Did anybody else go down there then?
A. No, sir; not that I know of.
By Mr. John Easley: ( continues examination)
Q: Were you then there from that time on 1 How long were
.
you working there?
A. Yes, sir; until 7 :00 the next morning.
Q. In the course of the eveningBy the Court: (interposing)
Q. Well, after you returned from the cabin, did anybody
else go down there?
A. No, sir; not that I know of. I was in the kitchen.
Q. You don't know whether anybody else went down there
or not?
A. No, sir.
By Mr. John Easley: That's all.
page 213

~

The witness stands aside ..

MR. R. H. MAHANES,
called as a witness on behalf of the defendant, being· duly
sworn, testified as follows :
DIRECT EXAMINATiON.
By Mr. Sackett:
Q. ·wm you state your initials, Mr. Malmnes 1
A. R. H. Mahane·s.
Q. What is your business?
A.
e are in the trucking business.
.
Q. Do you know Thomas E. Harless who cai11e to his death
out at the Old Fort in E,ebruary of this year Y
A. Yes, sir; I did.
Q. How long had you known him?

,v
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A. I have known him for six vears.
Q. During that time, was he "'in the trucking business?
A. That's right; yes, sir.
Q. Do you know when he went out of the trucking business?
A. He went out possibly around December, 1945, I'd say;
I'm not positive.
Q. Not positive. But i.t could have been about that T
~. It could have been; yes, sir.
Q. ·what business did ]1e go into?
A. Taxi.
Q. Taxi business?
A. Yes, sir.
page 214 ~ Q. When he was in the trucking 'business, di<l
the two of you have occasion to do business together?
A. Yes, sir; quite frequently.
Q. In what way?
A. Well, he would-Pc: get him to make loads for me, and
he'd, in turn, get me to make loads for him.
Q. During the summer and fall of 1945, was he doing some
hauling for you then Y
A. Fall of 1945 I was liauling for him; yes.
Q. You were hauling for himf
A. That's right, sir.
Q. Where was his contract then?
A. Well, he had a contract with Meade Corporation hauling salvage paper from Camp Pickett to the plant here in
Lynchburg.
Q. How often would you have occasion to see him during
that time?
A. Well, possibly I'd 8ee him once or twice a week.
Q. Was he drinking during that time, Mr. Mahanes?
A. At times he would be drinking; yes, sir.
Q. Did you ever see him· drunk or intoxicated Y
A. Yes, sir; I have seen him under the influence of it.
Q. Frequently 7
A. On several occasions.
Q. Would he drink heavily when he was drinking?
•
·
A. Yes, sir ; he was a pretty excessive drinker
page 215 ~ at times.
Q. Did you ever see him passed out?
A. No, sir. He was a man that didn't pass out; he could
handle it very well. He always handled it very well.
Q. Did he owe you ar_y money at the time of his death;
Mr. Mahanes?
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..A.. Y-es, siT; ·he· owed me abou'.t $450.0(l
'Q. Owed you :about $45().~CU
.A. Y.es, sir.
·Q. Did you have occasion 1X> seek to colleQt that money 7
A. Yes, sir. He was o:nt of town at this particular time he
(()wed me the money and I tried to contact him on sever.al -occasions to collect this money.
·
Q.. How.,d you try to contact him J
.A. I wrote him letters.
Q. Do you hav.e those lettersf
A. Yes, sir. (Witness produced two letters and handed
:them to Mr. Sack~tt.) (Letters were then handed to plaintiff's counsel for perusal.)
By the Court-: Are those copies of the letters written by
the witness to the deceased 1
By Mr.. Sackett: Yes, sir; written by the witness to Harless.
By the Court: To Harless!
page 216 }
By Mr.. Sackett: Yes, sir..

Q: I hand you a letfar dated January 31st., 1946, add;r.essed
to Thomas HarlessBy the Court-: Dated when 7
By Mr. Sackett: January 31st, 1946.
Q.. -Post Office Box 1251, Baltimore· 3, Maryland; and ask
you if you wrote Mr.. Harless that letter1 (Handed to witness.)
A. Yes, sir ; I did.
Q. Would you read that letter to the jury and introduce
it as "Mahanes Exhibit Number l "?
·
.A. Yes, sir. The letter reads: (Reading)

"'Dear Tommy~
'' Mr. Taylor of Meade Corporation call~d me today in regards to check for hauling paper from Blackstone to their
planl · He is very anxious to clear this account off their records.
'' I am very much in need of the money myself owing. to
buying the city license, etc. If you will authorize him to
make check to me I will. deduct $420.24 for the 12 loads I
have completed and mail balance to you at once.

Slll.preme Comt of AppeaI·er o1f Virginia;

t5~

R. ll .. Mahanes ..
'' Trusting. this will haiZ'e you:r prompt attention...
,.;Very tr11Iy yours:,
· (Signed) ':R.. H. MAHANES.',.

.Note': (Letter dated January 31,.1946, to Thomas· Harless·J'
received in evidence and marked ''Mahanes Exhibit. #1".)

a

Q. Mr~ Mahanes, I hand you letter -dated February 15tl1,.
1946, addressed to Thoma:s Harless-

page 217

f

By tne Court: Dated-what date¥
By Mr. Sac:trntt: February 15th, 1940..

Q. -a:nd a:sk you if that is a: copy of the lette-r that yon
wrote him on that date? (.Handed to witness ..)
A. Yes, sir; it is.
Q. Will you read it and file it as "l\fahanes Exhibit Num'ber 2Y ,,.
A.. Yes, sir. (.Reading )
"Dear· Tom:
"As of this date I have· not received any reply to my le1:ter of January 31 in regards to Meade Corporation's account ..
"It is very important that this account is closed. Unless
you accept my offer in letter of Janu~ry 31 I will be forcecl
to get a court order and attach the entire amount due you
from Meade Corporation which Mr. Taylor tells me the company will accept.
''Unless I get a reply within five days from you I shall proceed likewise~
·'Very trn!y yours,,
(Signed) ''R.H. MAHANES.'"
Note~ (Letter dated F•ebruary 15-, 1946, to Thomas Harless, received in evidence and marked "Mahanes Exhibit.
#2".)
Q. Was the debt that he owed you paid prior to his death 'r
A. No, sir.
Q. Did you hear any more from him after that.last letter?
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A. No, sir; I never heard anything from him any more.
Q. Has the debt since been .Paid?
page 218

~

A. Yes, sir ..
Q. Bywhom?
A. Mr. Easley, his attorney. ·
Q. When did you last' see him before bis death,. Mr. MahanesY
A. It was about a week before 'Christmas.

By Mr. John Easley: What was that last question? I beg
your pardon.
By Mr. Sackett: I asked him when he last saw him before
his death.
· Q. Was he drinking at the time?
A. Yes, sir.
Q. To what extent?
A. ·vvell, we drank several pints together in my office on
that particular evening.
Q. Each of you drank a pint?
A. Two pints drunk between the two of us.
Q. Each of you drank a pint of whiskey on one occasion 1
A. Yes, sir.
Q. Did he carry a gun, Mr. Mahanes; or do.you know?
A. Well, I have occasion to know he carried a gun on. one
particular occasion.
Q. How do you know that f
A. Well, we had a little misunderstanding and he shot at
me.
Q. So you have good reason to know that he
page 219 ~ carried a gun¥
A. Yes, sir; very well.
Q. When did that happen, Mr. Mahanes 1
.
A. Well, I couldn't give you the date on that-oh, it must
have been possibly in June of '45. I'm not saying; I don't
know the date. Just don't have it right in my mind. But I
could tell you the date exactly when it happened if I looked
it ·up.
Q. Did you see the gun well enough to know what sort of
gun it was?
A. Yes, sir; I could identify the gun very well.
Q. ,vhat sort of g·un was it?
•
A. It was a .25 Colt. I think I could recognize the gun
very well.
Q. Did it have a handle on it?
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A. Oh, yes. It's a good-looking gun.
Q. Did you know him well enough to know whether he
made a practice of carrying the gun T
A. Yes; I knew he carried a gun at all times.
Q. Had you seen him Bhoot one before, Mr. Mahan es f
A. Well, I have hunted with him. Not this pistol; I have
never seen him have occasion to use it.
Q. Was he familiar wdh guns T
A. Yes, sir ; he was a good marksman.
Q. Did you ever see him clean one f
A. No, sir; I never did.
·
Q. Which hand did he shoot with 1
A. He was left-banded.
page 220 ~ Q. Did he shoot at you with his left hand t
A. Yes, sir.
Q. He didn't hit you, d.id he Y
A. No~ sir.
Q. What sort of disposition did he have; was he ·quicktempered Y
A. Very much. He'd get rattled very easily from what I
could just say about his ,disposition; he was very nervous.
Q. Was he in any coUTt proceeding resulting from the incident whfoh you mad~ mention of?
A. Yes, sir.
Q. Were you the proi;ecuting witness in that case Y
A. Yes, sir; I was thE! witness for the State.
Q. What was tbe out<:.o.me of that litigation T
A. He was fined $50.0) for the act of shooting at me, and
give him six months sm.pended jail sentence.
Q. You say he was quick-tempered?
A. Yes; he was very easy to get rattled ..
Q. Was he drinking on this occasion? ·
A. I couldn't say; I just couldn't ·say that whether or not
·he was drinking on this particular occasion.
By the Court: (interposing)
Q. What kind of nerv~s did he have?
A. He had good nervE,. He seemed to have g~0od automobile driving nerves, and he was a very fast driver; and he
had good nerves. I'd s2y he seemed to have a good nerve.
Q. You say he got rattled easily. ·what do
page 221 ~ you mean by that?
A. He'd ~~et mad. I mean, he'd fly off dis-

•
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ccussing things.. He was ·easy to get o:fferi.ded.
•experience I had in dealing with him.
Q. Easily get npse.U
A. Y-es, sir..

Thaf's ~he

By the Cour! ~ All right; go ahead.
By Mr. Sacketb ( continues examination)
Q. You did. business with him after your shooting incldenU
A. That's right. He got m~ to handle the contract for the
Meade Corporation --after that.
Q. And drank whiskey with him afterward!
.A. Yes, sir; I drank with him afterward.
By Mr. Sackett: You may take the witness..
CROSS EXAMINATION.. .

' By Mr. John Easley~
·
.
Q. · I believe you said the last time you saw him, you .and
he together drank up two pints of whiskey!
A. Yes, sir ; the last time.
Q. Neither one of y.ou got tighU .
A. No, sir; nothing unusual.
Q. In other words, he could drink a good deal, and be
loved .a good time, didn't he f
A. That's right.
.
pag-e 222} Q. And he was really a fellow that was full of
life and a g'Ood-natured fellow, and had a good
disposition, jolly; wasn't he 7
A. I would say so.
Q. And he wasn't morose, and he didn't hru.'bor a grud,g.e;
he'd get mad qltjck and get over it quick! .
A. That's right.
Q. But you neveit' saw him get mad and try to sho0t himself, did you 1
A. No, sir.
Q. When he thought somebody did him wr.ong, he was
quick to resent it, wasn't hef
A. 1rhat 's right.
Q. And I believe you .say he, at one' tim.e-I believe .it was
'45 or '44-do you remember "rhen it was 1
.A. This little incident over he1·e f
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Q.. Yes..
.
A. That was r45, I think.
Q·. That happened right out there at his· place of business ;
wasn't itt
A. Yes, sir; trurt's rig·ht.
Q. Didn't you all have a little- fuss, and didn't you grab
him by his foot and ·upse·~ him in his chair?
A. Yes, sir; we had a :little fuss-..
Q. And then finally· he got mad and grabbed tne pistoU
A. That's right.
Q. And you got outside back of a cart
page 223 f A. Well, I \Vas backing ont fast ..
Q. He was pretty mad t
A .. Yes, sir.
Q. And you were backing off of him f
A .. Yes, sir..
Q~ And you got behind the carr
A. Yes; I did. He fir•~d one shot..
Q. Wasn't that shot fir,3d after somebody knocked his hancl
up, or something like that?
·
'
A. I couldn't say.
Q. You had your back ta him, didn't your
A. Not all the time.
·
Q. You heard the shot; when you heard the .shot r
A. Yes, sir; one time he shot in the air; but he snappetl
the gun one time as I was looking directly at him; one time_
Q. You were facing him when he snapped the gun?
A. Yes, sir ..
Q. And you turned around and got behind a car, out of
the wayf
A. Yes, sir; I stepped behind the gas tank.
Q. At any rate, that's that. Now, you never have seen
him really drunk, nave you, or intoxicated? ·
A. No, sir; not to an extent' that he couldn't take care of
himself.
Q. He could ·always take care of himself?
A. ·Yes.
page 224 ~
Q. And yon saw really a good deal of him ; yon
were both in the same business there T
A. That's right.
Q You think it was a~Long about the first of Decernhersomewhere along in there that be sold out his trucki1Jg business?
·
A. That's right.
Q And, I believe, fron about the spring of 1945 he also
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was a part owner of a filling· station down on 12th and Clay?
A. I understand be was.
Q. He was around there a good deal, wasn't be f
A. That's right.
Q. Until he got this seven-passenger Buick and went away
from Lynchburg?
A. Yes, sir.
Q. You saw him during Christmas. Now about that 1\Ieado
Corporation account: At the time he sold out, I believe be
had a hauling contr~ct with the Meade Corporation, didn't
he?
A. That's right.
Q. And after he sold his trucks, he called you and told
you you could do the hauling and, I believe, you would get
the bulk of the money 1
A. He would get a percentage.
Q. Was that under the contract, the perce1itag·e 1
A. That's right.
Q. And these letters that you wrote him were aboe.t that,
weren't they?
A. Yes, sir.
page 225, ~ Q. I believe tl1e check was about $50.00 mor0
than $420.00?
A. We had agreed on t-en per cent; I'd pay him ten per
cent.
Q. Those checks were made out to him, weren't they 1
A. Yes, sir.
·
Q. And now, as a matter of fact, that check had never been
delivered to him at all in his lifetime by the Meade Corporation, was it 1
A. No, sir; Mr. Taylor insisted on me getting the bill to
him.
Q. That's Mr. Hubert Taylor down there; he's the man
who has charge of that end of the business for the Meade
Corporation?
·
A.· That's right.
Q. And he insisted that the checks should be made payable to Harless Transfer Company, I believe?
A. That's right.
Q. And so that check was never delivered or sent to
Thomas at all during· his lifetime, was it?
A. No, sir.
By Mr. Sackett: ~f your Honor please, I don't believe it
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makes a great deal of difference, but Mr. Easley has gone
beyond the fact of leading the witness under cross examination; he's almost attempting to testify himself.
.
page 226 ~ By Mr. John Easley: I'm asking him leading
q1:,1estions, and he says "yes".
By Mr. Sackett: Well, my point is that he's going beyond
the realm of cross examination in leading the witness; he'~
testifying himself.
By Mr. John Easley: I don't think so, sir.
By the Court: Well, Mr. Easley, you don't have to give
the answers. But i.f you g·ive an answer and he apprQves it,
I don't see anything wrong with it on cross examination.
He's on cross examination, and he can get it out any way he
can.
By ]\fr. John Easley : Exactly.

Q. Now, Mr. Mahanes, you said after his death, that check
that had been made out by Mr. Taylor· payable to Harless
Transfer Company was still held down there, and it never
had oeen paid over to him?
A. No, sir; it hadn't.
Q. The money that was owing for the hauling wijs still in
the hands of the Meade Corporation, wasn't it!
A. That's right.
.
Q. And after his deafo, Mrs. Harless-you said to me; I
was attorney for Mrs. Harless, the administratrix-and she
collected that debt, didn 1't she!
A. Yes, sir.
page 227 ~ Q. And your part was settled-for your partand his part went to her; isn't that right?
A. That's right.
By Mr. John Easley: I see. All right, sir; that's all.
The witness stands aside.
By the Court: Gentlemen of the jury, we will take a recess
until tomorrow morning· at 10 :00 o'clock. In the meantime
don't discuss this case with anyone.
Note: ( Then and therH court was adjourned at 5 :00 o'clock
m., Septem-

p. m., September 23, 1946, until 10 :00 o'clock a.
ber 24, 1946.)
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Ra.y Alfred Mawyer..
Lynchhnr~ Virginia, September 24, 1946..

Note : ( Court met pursuant to adjournment at 10 :00 o'clock
:a. m., September 24, 1946.) .

Present~ .Same parties heretofore no~d.
RAY ALFRED M.A.WYER,
,called as a witness in behalf of the defendant., being duly
sworn, testified as fallows:
DIRECT EXAMINATION.
By Mr. Saclrett:
Q. What is. your name!
A. Ray Alfred Mawyer.
Q. How old are you, Mr. Mawyer f
A. 16.
Q. What- is your present occupation T
page 228 } A. Well, trucking and working with my father.
Q. What does your father do 7
A. Contracting.
Q. What sort of contracting?
A. Contract building, and different things.
Q. You work for and with your father nowt
A. Yes, sir.
Q. Where do you live?
A. 2220 Memorial Avenue.
Q. Did you lmow Thomas E. Harless prior to his death f
A. Yes, sir.
_ Q. How long had you known him Y
A. I have known him for quite some time, but really knew
him well about eight months.
Q. About eight months?
A. Yes.
Q. What was he doing when you first knew him,
A. Trucking.
Q. Trucking 1
.A. Yes, sir.
Q. Did you drive any of bis trucks t
A. Sometimes..
Q. You worked for him at times?
.A. Yes.
Q. What was he doing when you began to know himY You
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said in the last eight months you have· known him well, or· th<-1'
, eight . months prior to his death you said you
page 229 ~ kne:w· him weU.. When you first bega:n to! know
him well, waH he in the trucking· business. then. f
A. Yes, sir.
Q. During that eight months,. were you w.ith him every
day?
A. Just about. At times he· went out of town ..
Q. Were- you with him at night toot
A. Sometimes quite a bit.
Q. During that time, what was the extent of his drinking"
.
Mr. Mawyer?
A. He dra:nk. I drank some with him.
Q. Did he drank heavi.lyY
A. Sometimes.
Q. Did he drink durin!~ the day timet
.A. Not very ~uch; juS'i~ occasionally he would take· a <l rink~
Q. Did he drink wine and whiskey. both 1
A. He drank wine some, and he drank whiskey.
Q. Did he carry whiskey in his cart
A. Yes, sir; quite a bit.
Q. Did you ever see him drunk Y
A. Not really drunk. I have seen Tommy pretty high,.
but not really drunk.
Q. Did you ever see him passed out?
A. Well, I wouldn't kn:>w exactly if l1e was passed out; out
I have seen him go to sleep, and when he went to sleep you
couldn't wake~ him up.
page 230 ~ Q. When he went to sleep you couldn't walrn
him up?
·
A. No sense trying to wake him up.
Q. Did you ever take him :\lome at nighU
A. Yes, sir.
Q. Did you put him to bed Y
A. Couldn't get him up.
Q. Ever try to make the effort to· wake liim up after I1e
had been. drinking?
A. Yes, sir; quite a few times.
Q. But yon were unal:le to do it¥
A. Unable to do it; yes, sir.
Q. In September, 1945, did you go to South Carolina with

him?

A. Yes, sir.
.
Q. Did Miss Kitty Staton go with him at t~e time?
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A. Yes, sir.
Q. Did he get drunk down there T
A. He was drinking.
Q. Did he pass out down there Y
A. Well, he went to sleep. Is that·what you call passing
outf
Q. were .you unable to wake him up down there?
A. Yes, sir.
Q. That was in September of 19451
.A.. Yes. I don't know what day it was because I don't remember.
Q. Don't remember the exact date T
pag·e 231 ~ A. Don't remember what month it was either.
Q. What was the situation when you came back
from down there with reference to his drinking 1
A. Well, he got sick off some hot dogs and he laid off for
sometime.
By Mr. John Easley:· I didn't catch that.
By the Court: Talk a little louder, young man.
By Mr. Sackett: (To the reporter) Read the answer back
to him, Mr. Bieler.
(The last question and answer were read by the reporter.)

Q. Did he resume his drinking after that f
A. Well, after he got over the sickness, and for a couple
of weeks he didn't drink any, then he g·ot back to drinking
some.
Q.. Did you see him-were you still seeing him frequently
thenf
A. Yes, sir; very frequently.
Q. Was he drinking more heavily then than he had l)een 'l
A. Well, so~e nights he would, and some nights he
wouldn't.
·
Q. Based upon your observation of him when you were
with him before he went to South Carolina, and based upon
that same observation of him when he came back from South
Carolina, and when you say he started drinking again, would
you say he was drinking more tllan he had been?
page 232 ~ A. Yes, sir ; I think so.
Q. Did Kitty Staton drink with him?
A. Occasionally; yes, sir.
·
Q. Did you ever have occasion to drive his car at night
when he had been drinking?
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A. Yes, sir; because h3 always told me he never wanted
to drive when he was drinking; so I drove·quite a bit when
he was drinking.
Q. So you drove quite. a bit.A. Not because he couldn't drive; because I always thoug·ht
when he was drunk, the better he could drive.
Q. In other words, you thought the drunker he got the
better he could drive 1
A. That's right.
Q. Do you, of your own knowledge, know that he had his
license revoked in Amherst County for driving under the influence of whiskey Y
A. Yes, sir.
Q. Were you present at that trial¥
A. I was right there.
Q. What was his attitude after his license had been revoked¥
A. vVell, he didn't seem to have much; he wouldn't say
much.
By Mr. James Easley:
Q. What was that answed
(The reporter read ha.ck the last answer.)
page 233

~

By Mr. Sackett: (continues examination)
Q. Did he like that automobile that he owned?
A. Quite well. He liked any automobile.
Q. Did he become disgusted when he lost his license to
drive that car?
A. Not too much. He said he could go to Baltimore and
get him another one.
Q. You mean, another automobile or another joM
A. Another license; another driving permit.
Q. Did he quit drinking after that?
A. I don't know became he went to Baltimore and I didn't
see him ·for some time.
Q. Did you ever hear him make any remark about hoping
he would have an accident and kill himself!
A. I have heard him s.ay it, but it was in a joking way.
Q. But you heard him make such a remark?
A. Yes, sir.
Q. What did he say!
A. Well, I don't remember the very words, but I heard him
say it.
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Q. Did you -ever hear him say that if he did kill himself
it would be another damn fool gone!
·
A. Well, 'Sometbing like that.
Q. Was that on more than one occasion?
A. Yes, sir; on a couple of occasions.
Q. What sore of driver was hef '
·
A. He was one of the best.
page 234} Q. Did he drive fastt
A. Sometimes.
Q. Would he take chances?
A. No, sir. I never saw Tommy take any chances; he
worildn 't take unnecessary chances.
Q. Were you ever with him when he had an accident¥
A. Well, I was with him when he had two slight accidents,
but nothing to matter to anything.
Q. Do you, of your own knowledge, know be had other accidents driving that car T
A. I do.
Q. How many did· he have Y
A. I don't know how many, but I was in two that he had..
·Q. Did •you know a girl named ''Wilma Markham''!
A. Yes, sir.
Q. Did that girl work for Thomas Harless f
A. She did.
Q. What sort of job did she have and what did she do f
A. Well, she kept his books, took phone calls, and different
things.
Q. Did she tend to the administrative details of his business! ·
·
.A. Well, in .a way according-I don't know what to say.
Note: (Mr. Sackett requested to read the last ans-wer back,
which the reporter did.)
Q. In other words, you say she did keep his hooks t
A. Yes, sir.
page 235 } Q. What else did she do in the office f
A. Well, she kept the station and supplies that
needed checking, checked the gas tanks, and different things.
Q. Where was that f
A. Down at 12th and Clay.
Q. Did he g·o with her too 7
A. Occasionally.
Q. When she was killed-was she killed?
A. She was.
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Q..
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Howf
Automobile accident.
Where did that aceiden± happen r
On Memorial Avenue.
Tommy Harless was not driving that ca:r,. was he-r
No, sir.
Did he talk to you about her death?
He wouldn't have much to say about it..
Did he think a lot of that girl!
Well, for a friend:; yes 1 sir.
Q~ Did he seem upset over her death f
A. Some.
·
Q. What was the date of her death!
A. I couldn't tell you.
Q. Was it in January of this year?
A. It was right before: Christmas; I remember that
Q. It was right before Christmas!
A. I think so. .
Q. Was that Christmas of 19451
page 236 ~ A. It was the last gone Christmas.
Q. Do you know whether his grandmother died .
in January of this year?
A. Well, I heard him say his grandmother died, but when
she died I don't know because she didn't die right before or
after Wilma died.
Q. Right beforei
A; I think it was right before '\Vilma died.
Q. You're not sure as to the date of her death!
A. No, sir.
·
Q. Did he ever talk to you about her death Y
A. No,, sir; I just he2.rd him mention it down at the sta-

tion..

·

Q. You have testified that you knew of his conviction in
Amherst County of driving under the influence of liquor.
How long did he remain in Lynchburg after thaU
A. I tell you for about a month, I reckon; if that long. I
really don't know. ·
·
Q. Where did he go when he left he.re 1
A. Went to Maryland.
Q. For what purpose did he go up there~
A. To get a permit.
Q. Did he remain up there Y
A. As far as I know, lte did.
Q. Do you know what he did up there?
A. Had a tnxi.
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page 237 ~

Q. Did I understand you correctly when he
went to Maryland, you thought within a month
after he was convicted in Amherst County?
A. Something· like that.
Q. And that he ran a taxi up there f
A. As far as I know.
Q. When did ·you next see him aftet· he went to Maryland 1
A. vVell, I couldn't tell you exactly the day it was, but I
saw him, I think, twice after he went up there; and he called
me a few times.
Q. Do you remember when you first saw him f
A. I was passing the station; I don't remember the date.
Q. Do you know whether that was around about the time
that his grandmother died f
A. Yes, sir; I think so. I'm pretty sure that's when it
was; when he said his grandmother died.
Q. When did you next see him.
A. I don't remember.
Q. When he returned to Lynchburg, or did he return to
Lynchburg in February of 1946?
A. He evidently did.
Q. How did you learn that he l1ad returned to Lynchburg?
A. vVell, I called down at the station and Less told me he
was home and over to the Radio Cab Stand and had got him
a cab last night; and he didn't know where he was staY.ing
to. I figured when he'd come to town J1e was staying at the
·

pa~e 238 ~

Old Fort. SoQ. Would you speak a little more distinctly,
please?

By Mr. John Easley: And just a little more slowly. I can't
catch what you say.
By the Court: You sit back in that chair and talk so the
jury and the Court can hear you.
By Mr. Sackett:
.
Q. I asked you how you learned that he was hack in Lynchburg·?
A. ·well, someone told me he was down at the station.
Q. ,vhen you say ''station," what station do you mean Y
A. Down at Leslie Hawthorne's.
Q. Was that the station at 12th and Clay Streets f
A. That's rigl1 t.
Q. When yon learned he· was lmck in L~ ncbburg, what effort did you make to get in touch with ]1im?
1
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A. "\Vell,, I waited until-I heard that morning he was inso I waited until night when I came home from work, and I
called up the station, and Less told me he went to the Radio
Cab Station and got a cab, and he didn't know where he was
staying. So I called the Old Fort and he was out there.
That's when I talked to hi.m.
Q. You did reach him then at the Old ForU
A. Yes, sir.
Q. Was thaLthe day that he later came to his death?
A. Yes, sir.
page 239 ~ Q. What time was it when you called him?
A. Bet.ween 6 :30 and a quarter to 7 :00; something like that.
Q. Tell the jury the conversation you had with him on that
day? .
A. Well, I called him to come over, I wanted to talk to
him. He said, "Well, Kid, I haven't got anything to drive at
the present. How about you getting one of your father's
cars and come over?'' I said, '' Tom, they 're very much tied
up." And I said, "I'll g·,3t a cab." And be said, "If you do
that, go by and get Kitty.." I said, ''I got to wash and dress
first-"
By the Court: Talk a little more clearly. Now you talk a
little more distinctlv. I don't want to have to remind vou
of that any more. You ·cnn talk better than that because I've
heard you.
By Mr. Sackett:
Q. That was tho exteir: of your conversation with Tommy
. at tha.t time?
A. Not exactly all of it.
Q. Well, would you repeat the balance of it?
A. Then l1e said, '',Well, Kid, don't dress too much because they might 110t let you have her.'' I said, ''Well, if they
don't let me have her, then what?" He said, "Why, if they
don't let you have her, you and I are going over there and find
out why the hell they don't.'' That's all he said.
page 240

~

By the Cou l't : You understand the Court YYou
can talk clearly; and I'm going to punish you for.
contewpt of Court if you do not open up and talk; answer
. the questions that are asked you clearly and distinctly, or
more distinctly than you are., because you can do it. And
I'm going to send you to jail if you don't do it.
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By Mr.. Sackett.:
Q. So that was t1ie extent of your only conversation with

bim1
.
A. That was that.
·
Q. Now,, did y.ou later wash ·and get dressed!

A.
Q.
A.
Q.
A.
Q.

Yes, sir; I sure did.
And did you obtain a cab Y
Yes, sir; I went down to the c.orner and got me .a ~ab.
At what cornerf
Down to Forest and Memorial A venue.
And where did you go T
.
A. Went back to Catherine Staton'·s and couldn't get
touch with her, and then I went to the Old Fort.
Q. Did you go out there by yourself f
A. Yes, sir.
Q. When you got to the Old Fort, what did you do 7
A. I knocked on the door and never got a reply. So I
walked in and I found T~mmy laying there.
Q. When you got to the Old Fort, did you go directly to
Cabin Number 15T
page 241 } .A. The. cab driver took me right there..
Q. You got out of the cab f
A. I did.
Q. Was the door closed at the time 7
.A. The door was shut.
Q. Did. you knock on the door Y
A. Yes, sir.
Q. Did you get any response T
A. No, sir; not in the least.
Q. You then walked in?
A. Yes, sir; I did.
Q. What did you find?·
· A. Tommy, he was laying on the bed, and h~ looked like
he was asleep.
Q. Did you see a gun in his band 7
·
A. Not at the present time, I didn't. I walked o\ter to
him and I shook l1im, and be didn't make any reply. And I
happened to look down and I saw the gun.
Q. Was the gun in his hand f
A. Sure was.
Q. In which hand f
A. In his left-hand.
Q. What did you then do?
A. Then I was so scared I don't know exactly wba t I done.

in
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.I remember I went in the Old Fort and told Mr_ :Mc:M:asters·,.
and him and I both came out there then.
Q. Did you remain there until Sheriff Miles arrived Y
A .. Yes,. sir;. I did ..
page 242 ~ Q. Were you there when he made his investiga.tion Y
.A. I sure was.
Q. Did he give you any of the belongings of Tommy Harless T ·
.A. Yes, sir..
Q. ·what did he give yc,u f
A. He gave me his watch., fountain pen and pencil set, a.
bunch of keys, hat and coat, and some change;. and, I think"
that's about all; and some few bills..
Q. What was the last thing t
A. And a few bills.
Q. And a few bills t
.A. Yes, sir.
Q. ·what did you do w:ith that property!
A. Well, I took it over to Mrs. Harless after the doctor
came; and Mr. McMas~ers .and I took it over and gave it to
Mrs. Harles.,s.

By the Court :
Q. What do you mean by '' a few bills?'"
A. Some money he· had in his pocket.
Q. You mean green baek bills f
A. Yes, sir.
By Mr. Sackett:
Q. Did you count tha:t money f
.A. I think the Sheriff did; I'm not for sure ..
Q. Do you know how much it was?
page 243 ~ A. It was forty some dollars; to be exact, I
don't know.
Q. Was there a twenty-dollar bill on the outside?
A. I think so.
Q. What I mean is, was the money rolled up in a roll JI
.A. No, sir; just fold~d together. That's the way it was
when it was handed to me, and I think I put it in his pocket
book. I'm not sure.
Q. Did you see among tl1e bills, a twenty-dollar bill t
A. I think that was on top.
·
By the Court: What did he say now f
By Mr. Sackett: He flaid he thought it was on top.
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Q. During the time that you knew Tommy Harless,. did he
carry a gun?
A. He carried a gun in his car ; but on him, he never did.
Q. Had you had occasion to see that gun? - .
.A_. Sometimes I'd go in the dashboard after a pack of
cigarettes or something, and I'd see it.
Q. Could you describe the gun 7
A. Well~ the gun he shot himself with wasn't the gun h~
usually had. He sold the gun he usually bad. Aud the first
time I seen that one (indicating· exhibit) was that night. But
I heard him say he had one, another one at the storag·e house,
and he said he wa8 going to get it :fixed up with handles.
Q. Did you ever see him shoot a gun?
page 244 ~ A. No, sir.
Q. Did you ever see him clean a gun Y
A. I have seen him_ cleaning some rifles and a shotgun.
Q. Was he familiar with guns?
A. He knew bow to handle them.
Q. Do you know whether he was right or left-handed?
A. He was left-handed.
Q. Did he do everything with his left-hand f
A. Everything· I ever seen him do was with his left-hand.
Q. Have you ever seen this gun before? (indicating exhibit.)
.
A. Not until that night; no, sir.
.
Q. You ~aw it on the night that you found him there at
the Old Fortf
A. Yes, sir.
Q. You had never seen thi~ one before that f
A. Never seen that one before.
Q. Could you clescribl~ to the jury how this gun was in the
hand of Tommy Harless that night?
A. Not exactly. The way it looked to me, he had his hand
laying· something like that (indicating) on it; it was sticking
down beside !Jim on the bed, something like that (indicating).
Q. Would you stand up-I'm not sure they all saw it.
A. He had it something like that (indicating); something
that way, right in beside him; and that's where I saw it.
Q. You were pretty excited, I reckon, when you
page 245 ~ found him f
A. Very much so.
Q. Very naturally so too.
By the Court :
Q. Was anybody with you wl1en you opened the door and
walked in?
·
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A.
Q.
A.
Q.
A.
Q.
A.

~o, sir.
You were alone?
Yes, sir.
Was the door locked or fastened 1
It was shut, and that's all.
The windows were closed f
I think so ; I'm not for sure.

By the Court: All right.
By Mr. Sackett: You may take the witness. ·
CROSS EXAMINATION.
By Mr. John Easley:
Q. Mr. Mawyer, how old are you Y
A. 16.
Q. You're 16 nowt
A. Yes, sir ..
Q. And, I believe·, you say that you worked for Tommy
Harless and drove one of his trucks sometimes-for him.Y
A. Occasionally.
Q. Occasionally?
page 246 ~ · .l\.. Yes, sir.
· Q. And did I understand you to say for the
last eight months prior to his death you had seen him about
how often?
A. Well, I had seen him quite a bit. I'd see him just about
every night he was in· town.
Q. Just about every night that he was in town T
A. Yes, sir.
Q. You and he were pretty good friends T
A. Very good friends.
Q. And you got to know him pretty well?
A. Quite well.
Q. What was bis nature and his disposition; was he a
morose sort of person that dwelt on things and worried about
things?
A. No, sir; you never saw him worry.
Q. He was a lrnppy pel'sonT
A. Jolly sort of fell ow at all times.
Q. Nothing worried him much f
A. Seemed to be on tlw outside; on the inside, I don't know.
Q. Certainly p;ave no appearance of it?
A. That's right.
Q. Now, you say that he would drink. Was that just a daily
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or regular thing., or w.as it just whenever the nofom struck
him ; occasionally 1
·
A. Well, he drank pretty regular at night when we'd get
together.
Q. Not always; but sometimes?
page 247} A. No, sir; he'd always take a few drinks just
about every night.
·
Q. Well, now about becoming drunk or intoxicated. Did I
understand you to say that you would call him. drunk or intoxicated, or just simply go to sleep after drinking so much?
A. That's right.
Q. Just sleepy?
A. Yes, sir.
Q. Well, that might have been due to the business he was
in. He drove all hours of the night and day, did~ 't he 7
A. Well, when I was with Tommy he did not drive.
·Q. He did not drive 7
A. He did not drive his trucks. He lost quite a bit of
sleep, but he didn't drive his trucks.
Q. He did lose quite a. bit of sleep in connection with hi&
business?
·
A. Quite a bit.
Q. And you don't know whether it was due to being worn
out or due to the liquor f
A. Well, due to worn out more than anything else., I think.
Q. More than anything else. Now, did he make it a habit
of drinking a large quantity, or was that just occasionally?
A. · Occasionally.
Q. Just occasionally?
A. In large quanties.
Q. And did that effect him so that he couldn't
page 248 } walk or would stagger around T
·
A. No, sir; I never seen Tom stagger so he
couldn't walk.
Q. Never saw him stagger T
A. No, sir.
Q. Always talked sensibly?
A. No, sir ; he always talked very reasonably.
Q. So his· drinking, so far as that is concerned, never really
interfered with llim at all!
A. No, sir; not to amount to anything.
Q. vVell now, I believe you say that he lost his driver's permit about before Christmas, I think, or November last year?
A. Yes, sir.
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Q.. Somewhere's along there. You're not certain of whern
it was?
A .. Not certain.
Q. But it was after thi~ trial over at Amherst Courthouse T.
A. Yes,. sir.
.
Q. Was he .drunk at that timef Was he intoxicated?
A. Well, he was drinking.
Q. He was d:r:inking, but he was not .drunk!
A .. No,. sir...

By Mr. Hackett: If yc1ur Honor please, I think the conviction is the best evidence ,:,f that fact.
·
. By the Court: That's not conclusive. The
page 249 ~ j_udgment of that case is not conclusive.
By Mr. John Easley: That's right.
Q. 'And you say after that., in talking to you, he said hewas going to Baltimore and get a permit there?
A. Yes, sir.
Q. After that he bought this seven-passenger Buick; wasn't
iU
A. Yes; I thinlt so; ye:s, sir.
Q. Before that had be~ said anything about changing his
occupation or business, o t· g·oing anywhere 1
A. No, sir.
Q. .And now, after he went to Baltimo1·e, you didn't see
very much of him f
A. No, sir ; not very rr.uch of him.
Q. You think you remember seeing him probably twice f
A. I remember twice.
·
Q.. And once, you think, was on the occasion of the death
of his grandmother!
A.. Yes, sir.
Q. And you saw him h,?re in Lynchburg Y
A. Yes, sir.
Q. Was he intoxicated at that timeT
A. No, sir; I don't remember.
Q. All right. The next time you saw him was on tlte occasion in February; on the occasion when he died Y·
. A. No, sir;; I didn't see him until that night and
page 250 ~ went there and found him.
...
Q. I say, that was after his death?
A. ·The second time I saw him was on account of "\Vihna 's
death, I think, the time that I saw him.
Q. Here in Lynchburg¥
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A. Yes, sir.
Q. Was he intoxicated that. time?
A. No, sir. ·
Q. And those were the last two times you saw him after
he went to Baltimore?
A. Yes, sir.
Q. I believe that was sometime in December when he went
to Baltimore,, wasn't 1·
A. I'm not sure what time he went to Baltimore; it was
right before Christmas, I think.
Q. But you know it was after that conviction over at Amherst?
A. Yes, sir.
.
.
Q. And did that seem really to depress him or worry him;
or did he go ahead with bis business?
. A. No, sir; didn't seem to worry him because Tommy always figured there's always a way.
Q. Always a way1
. A. There's always a way.
Q. And he was always hopeful that things would come out
all right, regardless f
page 251 ~ A. That's right.
Q. And now, you say wasn't he a happy, sunny
natured· person, with that kind of a disposition f
A. Yes, sir.
Q. People generally liked him f
A. Yes, sir.
Q. Men and women both 1
A. Yes, sir.
Q. And did you ever know him to brood over things and
get down in the moutl1 and blue, or anything?
A. Only time I ever seen Tommy really down was when his
grandmother died.
Q. Seemed to be grieving about tbatf ·
A. Yes, sir; because I think l1e thought a lot about his
gTandmother.
Q. And the next time you saw him was when? Was he
down in the mouth?
A. No, sir; not too much.
Q. Did you ever hear him say anything seriously about
.
taking bis own life!
A. Not with a gun. He always said if he ever got killed,
he'd be in an automobile wreck.
Q. Did he ever say anything· seriously a bout intentionallv
killing himself in an automobile wreck¥
·
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A. Not intentionallv. He said it would make-it wouldn't
make any difference if he did because there wouldn't be nothing gone.
,
page 252 ~ Q. I see. In other words, he never expressed
any intention of doing anything of that sort T
A. Yes; that's right. .
· Q. You said he was a careful driver?
A. Very careful driver .
Q. And you say when he drank and had liquor he drove
more carefully than at other times t
A. That's right.
Q. And you never knew him to have but two slight accidents?
A. That I wa·s-with.
Q. That you were with. And you say he drove fast, but
he did not drive at all recklessly?
A. That's right.
Q. You say that he usually carried a gun of some sort, a
pistol, in his cab or car with him Y
A. Yes., sir.
Q. In his business, did he go all over the country travelling
night and day?
A. Not all over the country.
Q. Well, I mean, he would go out of the State or-Virginia
into various States t
A. Yes., sir.
Q. And make these trips T
A. Occasionally;. yes, s:ir.
Q. And look after his business. And he usually carried
a gun in his car Y
page 253 ~ A. For his own protection.
Q. Sir?
.
A. For his own protection.
Q. And he never carried one .on his person that you ever
sawY
A. Nd, sir.
Q. I believe you have seen different ·kinds of guns that
he had?
A. Yes,, sir.
Q. From time to time. Was he interested in them ; liked to
fool with them?
. .
A. He got quite a kick out of fooling with them.
Q. Quite a kick out of fooling with them. But the gun that
was produced here ·wl1ich was without any handles, you never
saw that before Y
A. Never saw it before; but I b,eard him say couple of
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ti.mes about having one with no handles, and he was going to
have it :fixed up. I think somebody gave it to hi.In, or something ; I don't know exactly how that was.
Q. Well, now the night he came here-I mean, the day that
you called him up-that's the 25th of February, I believe it
was, of this year, you said you called him and you wanted to
get in touch with him?
_
.A. Yes., sir. .
·
Q. And you :finaliy located him and called down at the service station. He was still interested in that, wasn't he; he was
the owner?
page 254 } .A. Yes,· sir.
Q. I believe he sold his trucks along in the l~tter part of December Y
A. I really don't know when Tom sold his trucks; not the
dates.
Q. That's after he gave up his busine.ss here, or the time
he gave up here and went to Baltimore; then he got rid of the
trucks!
A. I don't remember; I do;n 't remember at all.
Q. Set you called down at the service station at 12th and
Clay!
A. Yes., sir.
Q. And then that was the business there with Leslie Hawthorne, I believe?
A. Yes., sir.
Q. And there's been some further reference to another
service station. You know, this service station that he had
rented from Carey Falwell out near the Old Fort?
. A. Yes, sir.
.
Q. Across the highway and down further towards Lynchburg from the Old Fort Hotel, isn't it?
A. Yes, sir.
Q. And how long had it been since that had been operated
as a service station f
A. I really don't. know. I think he had it for a storage
house.
Q. And used it in connection with his transfer
page ·255 } business, didn't he?
A. Yes, sir.
Q. Well, you found out that he was at tl1e Old Fort, you
say!
.
A. Yes, sir.
Q. And you called out there and you got him on the telephone?
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A. Yes, sir..
Q. And you think that was about 6 :30 or a quarter to 7 :00!
A. Somewhere along here.
Q. Well, you have deBcribed to us the conversation that
you had, and that he told you to come over therei that he
clidn 't have a cart
A. That's right.
Q. Did you know that 1.he car then was down at Mr. Webb's.
being repaired!
A .. I didn't know whera·his car was.
Q. You didn't know?
A. I didn·'t inquire about it; I didn!t ask him.
Q. So,, anyhow,. you told him that you would come out
there?
A. Yes; sir..
Q. And you told him that you would go by and get Kitty?
A. Yes., sir..
Q. That's Mis~ Kitty maton, who lived on Blackford Street
beyond the little theater there?
A. Yes, sh.
page 256 t Q. And you were at home, at your home on Memorial Avenue at the time of that conversation,
were yon not?
A. Yes, sir..
Q. And you had to get dressed f
A. Yes, sir ..
Q. And you went by to get Kitty. Did you see Kitty!
A. No, sir.
Q. Now you say, I think, that Thomas told you that if they
wouldn't let her go, to ,3ome by there and you all would go
there and he'd find out why in the hell they wouldn't 1
A. Yes, sir.
Q. Is that right!
A. Yes, sir.
.
Q. And was that all 1hat was said"? In other wordS', you
didn't communicate with him any more until you got there "l
A. That's right.
Q. And you told him Hiat you would come, you'd bring· Kitty
if you could get her, an<l if you couldn't get her you'd come
anyway for him t
·
A. Yes, sir.
Q. So his plan was, and your plan was, that he was goingyou were going to bring :Kitty with you, and if you eouldn 't do
it, yon were going hack down there with him-yon were going
together-to see Kitty?
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· A. That's right.
Q. And find out why her people wouldn't let
page 257 ~ her come?
·
A. That's right.
Q. Well, when you got down to Kitty's home, did vou see

ru~,

.

A. No, sir; I didn't see her.
Q. Did you see any of her people Y
A. I. saw two people and guys standing in the street; and
I asked about Kitty, and they were pretty sure she wasn't
there. And then I went out to the Old Fort.
Q. They were the neighbors and people.· of the neighborhood?
A. Yes, sir; because I was pretty sure I had s.een them
around there when To~ and I would go by.
Q. So none of her people kept you from getting her or anybody else T You were just informed she was not there Y
A. That's right.
Q. And then you drove straight on down, out to the Ohl
ForU Did you go out there in the cabt
A. Yes, sir.
Q. Do you know who drove you out there!
A. I don't know. I know where he lives; I know him when
I see him; but what his name is, I don't know.
Q. I see. And what time do you think you got out there t
A. It was around 8 :00 o'clock, I think.
Q. Around 8 :00 o'clock. Let's see: You called him about
6 :30 or a quarter to 7 :00. You had to dress and go by there
and get l\:itty. Did you look at the tim.e at any timeY
A. No, sir; that time my watch was broke.'
page 258 ~
Q. Do you think it was as much as an hour after
.
you had talked to him before you got out thereY
A. It was a little more than an hour because I had to dress
and go down to the corner and wait a little while for a cab. .
Q. I see. Well, you got there. I believe you say that you
went to the cabin that he was in. Had he told you what cabin
he was int
A. Yes, sir; cabin 15.
·
·
·
Q. The door, I believe, you said was closed but not locked 1
A. Yes, sir.
Q. And you kno·cked at the door and received no answer T
A. That's right.
Q. Then you opened the door .. Was there a light in t]Je
room or was it still daylight T
A. There was a light in the room.
Q. Light in the room. And you say you saw him lying on
the bed?
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A.
.Q.
A.
Q.
A.
Q.
A.
Q.

Yes, sir .
And you thought he: was asleep Y
That's right; that's what I thought.
And you called him and shook him Y
Yes, sir.
And you then saw the gun?
Yes.
And did you see any blood too Y
A. Not at the time; no, sir .
. page 259 ~ Q. At the time you did noU
A. But I saw the gun. And I called him and
called him. And he usually makes some kind of answer or
moves when I call him; and he didn't then.
Q. So then you got scared f
A. Then I got scared.
Q. Now, in shaking him, did you move his position, or the
position of his hand or the gun Y
A. No, sir ; I don't fbink so, because I just touched him
and then I happened to see the gun.
Q. Then you did not s:1ake him Y
A. Not to my knowledge. When I saw the gun I was so
scared I didn't know what I did.
Q. You left there pretty, quick after you saw the gun?
A. Yes, sir; I imagine so. I don't remember what I done.
Q. And you then reported it at the Old Fort, and you a~d
Mr. Mclvlasters went ba,:k out there f
A. Yes, sir.
Q. Did you close the door when you went out 1
A. I don't remember.
Q. YOU don't remember whether you closed the door or
noU
A. No, sir.
.
Q. About how long was it when Mr. McMasters went with
_you7
A. The man that worked there, he called Mr.
page 260 ~ McMasters and he stood there and called Mr. McMasters' home.
Q. How far is his home from. there Y
A. I don't know about how long it was. About five minutes;
wasn't very long.
Q. Did you go with him when he went in?
A. Yes, sir.
·
. Q. Anybody else go along?
A. Not then; no, sir. There was a man and a little boy
came out there later.
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Q. You all went out there together, and did you :find Thomas
laying in the same positionA. Same position.
Q. -he had .been in when you first saw himt
A. Yes, sir.
'Q. From that time, I believe the sheriff came lated
.A. Yes, sir ; he came later..
.Q. You were .still there!
A. I was there..
Q. Well, did you and-Mr. McMasters stay in the room there
until the sheriff got there, or what did you do after you went
_c()ut there togethcr7
·
A. I think we stayed there.
Q. You stayed there 7
~- Yes, sir.
Q. Who called the sheriff; do you know t
r,
A. Mr. Mcl\fasters, I think, called from the cabin. I don't
really remember ; but I think he called from the
page 261 } cabin because he used the phone.
·
. Q. Do you remember where the phone was when
you went in there?
A. Sitting on the fio.or.
Q. Was the receiver off the hook or the cradle t
A. No, sir; I don't think it was, because I think Mr. Mc1\iasters put it back if it was.
Q. Yon didn't notice yourself 7
A. No, sir.
Q. The sheriff said it was off and on the floor. You would
not be in a position to denythaU
A. That's right.
Q. Until the sheriff got there, was anything in the room
moved at all 1
A. No, sir ; not a thing.
Q. Nothing moved there at all. Did you stay there until
the-until Dr. Watkins, the coroner, arrived theref
A. Yes, sir.
Q. That was much Iater at night, wasn't iU
A. About 11 :30 or 12 :00 o'clock; somewhere along there. I
don't know exactly the .time 1 between 11 :00 and 12 :00.
Q. Was Mr. Miles still there at that time¥
A. Yes, sir.
Q. Did you all stay in the cabin, or did you leave f
A. Him and I left and went out in his car, ~nd sit out there
and talked.
·
·
* Q~ Who!
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page 262

~

A. Mr. Miles.
Q. You told him all you knew about itf
· A. Yes, sir. He didn't ask me so much. He said he wanted
me to get it off my mind as- much as possible.
Q. Were you there when the search was made of the room
for the bullet?
·
A. No, sir; I think-no; I'm pretty sure. Because I think
that was made the next morning. I think he took a sheet off~
That's the only tliing he took off. I think a sheet he taken off
the bed, or a blanket, and covered Tom with it
Q. Who took that Y
A. The doctor;
Q. . In other words, so far J:OU don't recall aiding in any
search for the bullet, or anythmg that nighU
A. That's right.
Q. But do you recall who searched his pocketgf
A. The sheriff.
Q. The sheriff~ And, I think, you said he got some hills r
A. Yes, sir.
Q. Are yon sure of that?
A. Quite sure.
· Q. Paper money, that is 0l
A. Yesr
Q. Which poclrnt did Ile get it out of?
A. I think he got it out of his hind pocket
·
Q. Out of his hind pocket? The trousers pocket!
page 263 ~ A. Yes, sir.
Q. And you say it was folded, wasn't rolled up!
A. When he got it out:, I don't remember. I didn't. see him.
Q. You didn't see him get it out of his pockeU
A. I didn't see it.
Q. Was it in a pocketl,ook or in his pocket!
A. I took it out to hit, mother.
Q. What sort of pocketbook was thatf
A. I think it was a black one; I don't remember.
Q. Was it a billfold, or was it a money pursef
A. It was a billfold.
Q. Billfold. And yon took that out to Mrs. Harless Y
A. YeS", sir.
Q. Now, you say there also was a bunch of keys. Wbat sort
of keys was that f
A. Well, just differe-nt keyS"; door keys, and looked like keys,.
and different things.
Q. And keys to the doors and locks, and things like thaU
A. Yes, sir.
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Q.
A.
Q.
A.
Q.

Were there any car keys Y
Not to my knowings. I don't know.
You didn't see any car keys Y
Didn't give them to me, if he did.
Aud what else was there·besides the money and the bunch
of keys; and what else was there Y
page 264 ~ A. Billfold and fountain pen and pencil set, and
hat and coat.
Q. And hat and coal, pencil and pen set 1
A. Yes, sir.
Q. I believe you said his watch also 1
A. Yes; I believe his watch was there.
Q. And I believe you took those over to his mother?
A. Yes, sir.
·
Q. Was that the next day you took them over theret
A. That night.
Q. Did you return any more over to the cabin after taking
those to Mrs. Harless?
A. No, sir ; I didn't.
Q. Now, I am going to ask you this: In your conversation,
the last conversation with .him when he was expecting you
to come over, and was waiting for you there, did he talk down
in the mouth or blue, or anything of that sort?
A. No, sir; he seemed to be just as happy as ever..
Q. Just as happy as ever. Seemed to be worried about anything!
A. No, sir.
By the Court: All right, gentlemen; go along. You 're ·taking up right much time.
By Mr. John Easley: .All right, sir. I think we are all
through.

page 265 ~

RE-DIRECT EXA1\HN.A.TI0N.

By Mr. Sackett:
Q. Did I understand you to say, on cross examination, that
Tommy Harless told you that he did have a gun without a
handle on iU
A. One time he told me that he had a gun with no handles
on it, and that he was going to have it fixed up.
Q. Did he operate the .Hill Top Service Station as a service
station 1
A. I don't remember. I think so; but he had it as a storage
house too.
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Q. Had it as a storage house Y
A. Yes, sir.
Q. You knew he had a storage house, but you 're not sure
he operated it as a service station Y
A. I think he did.
Q. Do you know of your own knowledge that he did operate
it as a service station T
A. I think so ; I'm not sure.
Q. In other words, you are not sure of that Y
A. That's right.
Q. Did you ever go in there to service any equipment or
did you ever see anybody else go in there to get gas Y
A. No, sir; I have seen him up there quite a bit for storage
house there, and I have Been him up there quite a bit passing
through there.
By Mr. Sackett: That's all; thank you.
The witness stands as:ide.
MR. LESLIE W. HAWTHORNE,
called at a witness in loehalf of the defendant, being duly.
sworn, t~stified as follows :

DIRECT EXAMINATION.
By Mr. Sackett:
Q. What are your initials, Mr. Hawthorne¥
A.L.W.
Q. L. W.T
A. Yes, sir.
Q. Is your name '' Lee lie'' Y
A. Yes, sir.
Q. What is your presimt occupation, Mr. Hawthorne Y·
A. Service station.
Q. And where is that service station Y
A. 12th and Clay.
Q. Did you know Tommy Harless Y
A. Yes, sir.
/
By the Court: Mr. Hawthorne, talk a little louder, please.
By Mr. Sackett:
Q. You knew the boy that came to his death out at the Old
FortY

C.. L. Harless, Adm ':x, &c., v. Atlantic Life Ins. Co.

189

.illr. Leslie W. H 0/W'thorne.

A. Ye~ sir.
Q. In the latter part of the summer, or early fall of 1945,
did he buy an interest in that :filling .station at
page 267 } 12th and Clay Y
A. Yes, sir.
Q. From whom did he buy iU
.A. Kirby Wood.
Q. v\That did he pay for it, do you knowt
A. I don't know.
Q. How long had you been interested in that station 7
A. About a year.
Q. About a year Y
A. Yes, sir.
Q. What was, in your opinion, the fair value of that business
as of the date that Tommy Har1ess bought into iU
A. I reckon about $500.00.
Q. So if he paid $250.00 for the half-interest, it would have
been, in your opinion, a fair value 7
A. Yes.
Q. Have you any way of :fixing, with any degree of definiteness, when it was that he bought the half interest in that filling
station?
A. No ; I don't know exactly.
Q. Was it in the summer or was it in the fall of 1945?
A. Well, he had had it eight months.
Q. In other words, he bought in about eight months prior
to his "death 7
A. Yes, sir.
Q. Was he in any other business at that time f
A. Tran sfer business.
page 268} Q. Did he· operate that business for his own account! I mean, w:as that his own business-the
trucking business?
A. Yes, sir; it was.
Q. How many trucks did he have then f
A. He didn't have but one.
Q. Would he service his truck in your-in the station that
the two of you were interested in 7
.
A. Yes, sir.
Q. Would he, as the operator of a trucking business, pay
cash for the service rendered him, or would he charge it f
A. Charged it.
Q. How often would he come in there with his truck?
A. Oh, most every day.
Q. During the time that he was coming in there and serv-

190

Supreme C'onrt of Appeals of Virgima:

Mr. Les~ie W. HOJWthorne.
icing that truck there, what was the most money that he owed
the business 7
A. Oh,, he'd owe us $1!50.00; about that much each month.
Q. About that much ea3h montht
..A.. "Y"es, sir.
,
Q. How much had it a<~umulated from time to time; what.
was the most, at any one time, that he owed the business t
..A.. Well, I don't know;~ around a hundred and $150.00.
Q. Did he ever owe tho business more than that Y
..A.. No, sir..
Q. Did he pay from month to month Y
..A.. Month to month.
Q. · How much did he owe the business at the
page 269 ~ time of his death Y
A. I'd say around $140.00.
Q. How was that paid?
A. Well, it was settled up, you know, when I bought it.
Q. From whom did yo-1 buy it 7
..A.. Mrs. Harless.
Q. What did you pay her for iU
A. I'd say; let me see: It was $125.00 difference in what
he owed.
.
Q. It was $125.00 difference between what he owed and what
you paid for the businesB f
..A.. Yes.
Q. Am I correct in my understanding, Mr. Hawthorne, that
his half interest in the business was then worth about $250.00 !
A. About $300.00 or $275.00; or around something like that.
Q. But you paid $125.00 to Mrs. ·Harless and wiped the
slate clean?
A. Yes, sir.
Q. Did you at any time prior to Tommy Harless' death tell
him that you wanted to get out of business with Jrim?
..A.. Yes; we were goin1~ to dissolve partnership.
Q. Why was that!
A. I didn't want no partner-well, I wanted an active partner~ and he wasn't supposed to work. He hired a ma.n to
. work in his place; and I wanted a partner that
page 270 ~ would work there, or do it by myself.
Q. So you wanted to own the business by your·
self f.
A. Yes, sir.
·
Q. He never actively operated that station himself, did he f
A. No, sir; he just hired a man to work in his place, see.
Q. Who was that man i
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A. A colored ·man; he was a service station man.
Q. Now, you had occasion to see him frequently, of course,
didn't you?
A. Every day.
Q. Every day. Was he drinking during that time, Mr. Hawthorne?
A. Not in the daytime ; I didn't see him drink.
Q. Did he come there during the night t
A. I don't know; I didn't stay there.
Q. You never saw him at night?
A. No, sir; not at night.
Q. Were you there on an occasion when your son. threw
some water in his face when he was sitting at the desk at the
stati.on?
A. Yes.
Q. What was the occasion of that, Mr. Hawthorne 1
A. They were just playing ; he was asleep.
Q. How was he asleep f
A. He was just sitting on the chair, nodding.
page 271 ~ Q. Had he been drinking that night¥
A. He wasn't drunk. He might have bad a
drink; I don't know if he did. It was after closing time.
Q. But he had gone. to sleep in the station¥
A. Yes; he was siting up there asleep.
Q. And your son threw some water on him 1
A. Yes.
Q. Did they have any scuffle over that¥
A. No.
Q. When you decided you wanted to go out of the business
with Tommy Harless, how did you communicate that desire to
hlml
·
A. I just told him. w·e just talked it over.
Q. ·when was that?
A. About six weeks before his death.
Q. You all just talked it over among yourselves?
A. Yes, sir.
Q. What was his response to your request?
A. Well, he didn't mind it. You see, he was in Baltimore
and running that taxi place-you know, running· a taxi.
Q. Why is it you didn't dissolve the partnership then?
A. Well, he said he'd come down the next day; and he just
didn't comer
Q.' He never came?
A. No, sir.
Q. Did you make any further effort to get in touch with.him?
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A. No. He was out of town and I n·ever did see
him.
Q. Do you know where he was T
A. I knew he was somewhere up the other side of BaltiT" .
more; but I didn't know where.
Q. Did you know what he was doing up there?
A. In the taxi business.
Q. Did you make an effort to get in touch with him up there T
A. Not only just through his brother.
Q. What did you tell his brother?.
A. I just asked him when he was coming in town; I wanted
to see hiin. And he never did come.
Q. So then you wanted to see him about dissolving the partnership?
A. Yes, sir.
Q. And you even-were never able to effect the dissolution,
were youY
A. No, sir.
Q. Did he carry a gun, Mr. Hawthorne?
A: Not in his pocket.
Q. Where did he carry itY
A. Well, I don't know as I have seen him-he had a little
target pistol and he'd practice with it, and all like that. That's
the only gun I saw bim have.
·
. Q. Did you ever see him shoot it?
A. No, sir.
Q. Do you know whether he was right or leftpage 273 ~ handed f
A. He was left-handed; wrote left-handed.
Q. Have you ever seen this gun before, Mr. Hawthorne ·
(indicating exhibit) Y
A. No, sir.
Q. N:ever l1ave seen that gun before?
A. No, sir.

page 272

~

By Mr. Sackett: You :may take the witness.
CROSS EXAMINATION.
By Mr. John Easley:
Q. Mr. Hawthorne, I believe you said that after paying
what Mr. Harless had owed for his truck transfer businessA. Yes, sir.
·
'
Q. -you gave Mrs. Harless $125.00 net for Mr~ Harless' .
. interest?
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A. Yes, sir.
Q. In the property. ·That is, after his death T
A. Yes, sir.
Q. Didn't the contract also call for the -assumption by you
of all outstanding debts.: current debts and obligations Y
A. Yes, sir.
Q. And wasn't there some question about some Federal
taxes, or something like that!
A. Yes, sir.
Q. You ·assumed all of those f
A. Everything.
Q. And relieved her, in. addition to paying out
page 274 } $125.00 net Y
· A. Yes, sir.
Q. And you say your boy was just playing with him and
threw water in his face one night to wake him up Y·
A. Yes, sir.
Q. What sort of nature and disposition ·did he have T
A. Oh, he had a good nature.
Q. Did he take worries seriously; did it bother him much.7
A. I didn't think it did.
Q. Took everything pretty lightly, didn't he f
A. Yes, sir.
·
.
Q. Wasn't the kind of man that got blue and down!
A. I never did see him that it looked like anything worried
him.
Q. He was popular with everybody; everybody liked him,
didn't they f
·
A. Yes, ~ir.
By.Mr. Jolm Easley: All right. That's all.
The witness stands aside.
MR. J. L. BARBIERI, .
.
called as a witness in behalf of the defendant,
being duly sworn, testified as follows:

page 275}

DIRECT EXAMINATION..
By Mr. Robertson:
Q. Please state your name, sir!
A. J. L. Barbieri.
Q. What is your occupation Y
· A. Used car man; Drinkard-Payne Buick Co.

.u.
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Q. On the 25th of February, the date of the death of Thomas
Harless, did you have any occasion to see his automobile t
A. Yes, sir.
Q. Did you make a search of the automobilef
A. Yes, sir.
Q. Did you find a pistol in the automobile t
A. Yes,sir..
·
.
Q. Would you examine this pistol, which is :filed as an exhibit in this case, and tell the Court and jury if you saw that •
pistol in the cart (Handed to witness.)
A. Yes, sir.
Q. What was the condition of the pistol¥
A. It was loaded when I found it; and I unloaded it.
Q. How many shells were in it °l
A. Five.
Q. What did you .do with themt
A. Put them in my pocket.
.
Q. What did you do w:ith the gun!
A. Put it back in the glove compartment and locked it UIJp
and kept the keys.
page 276 ~ Q. About what time was that Y
A. I imagine it was around 5 :45 or 6:00 o'clock.
About close to that as I can remember.
By M:r. Robertson: No further questions. Take the witness_
CROS8 EXAMINATION.
By Mr. John Easley: ·
Q. And you say yon took the shells out of the gun, ~Ir. Barbieri Y
·
A. Yes, sir.
Q. And did you put the shells back in the glove compartment?
A. No, sir.
Q. Do you .know whether there were any shells in the glove
.
compartment T
A. After I took them out; no, sir. Because we were looking
for some papers, and he said he wanted to get his book out.
And that was all that was in there.
Q. And you took the shells out of this gun and put them
in your pocket Y
A. That's right.
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Q. And then put the gun back in the glove. compartment
and locked iU
·
.
· .
A. Yes, sir.
Q. You had the car keys, and you took the car keys away
with y·ou?
A. Yes, sir.
.
Q. And did you still have the car keys and tbo
page 277 ~ shells the. next day?
A. Yes.
Q. What did you do with themt
A. We had them the next day.
Q. You had them the next day. Was that glove compartment one of these regular locks.A. Yes, sir.
Q. -of the automobile! You took the key to open iU
A. There is a certain key to fit it.
Q. Certain key to fit it. Was there. just that one key?
A. The only one I had. He might have had one himself; I
don't know.
Q. You didn't know anything about any other key!
A. No, sir.
Q. Was that key separate, or was it with any other keys?
A. It was alone; separate.
Q. Just a separate key. Oh, yes: Do you recall, or do you
. know about what time Mr. Harless, Thomas Harless, bought
the car? Do you know about what time?
A. He bought it from us.
Q. Yes?
A. From Drinkard-Payne.
Q. Yes?
A. Well, no, sir; I don't know when he bought it.
I

By Mr. Sackett: Mr. Easley, we can prove that by another
witness.
page 278

~

By Mr. John Easley: All right., sir. I won't
bother you with that.

By the Court:
Q. ·where was that cart
A. Over here on Harrison Street; back there of an alley;
back of a house maybe on 13th and Harrison. Yeah, I believe it was 13th and Harrison.
Q. That was about 5 :00 o'clock, you say?
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A. About a quarter to 6 :00; we found the car that morning.
.
·
Q. I say you went over there about 5 :00 o'clock on the 25th
of February, andA. Yes, sir.
Q. -and you say you found that gun and the car was left
over on Harrison Street then?
A. That's right; back of a house the~·e.
· Q. Whose house was that Y
A. Webb; he was there.
Q. Was that Webb's house¥
.
A. Yes, sir; it was in his back yard.
Q. That car was in ebb 's back yard Y
A. That?s right.

,v

By the Court : I see. All right.
The witness stands aside.
page 279

~

MISS EDNA LYLE FOSTER,
called as a witness in behalf of the defendant, being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Robertson:
Q. Will you state your name, please!
A. Edna Lyle Foster.
Q. Where do 'JOU live, Miss Foster Y
A.- At 482 Rivermont Avenue, Lynchburg.
Q. Are you working?
A. I am.
Q. Where do you work?
A. I cashier ht Mrs. ,vright 's Oaf eteria.
Q. Where is that located Y
A. On Main Street next door to the Hotel Carroll.
Q. Do you ln1ow Thomas E. Harless whose death occurred
on the 25th of February, 1946 Y
A. I do.
Q. Where did you meet Thomas Harless?
A. At the Lynchburg Hosiery Mill.
By the Court: Speak a little louder, lady.
A. At the Lynchburg Hosiery Mill.
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By Mr. Robertson: (continues examination)
.
Q. Were you working at the Lynchburg Hosiery Mill at
that time!
A. I was. So was he.
Q. Now., how long had you known him t
A. I don't reca11 when I first saw him. I had
page 280 } been going with him fro~ May., '37., until August,
'38, when we were marned.
Q. You married Thomas Harless 7
A. I did.
Q. And. what was the date of your marriage!
A. August 12th.
Q. Of what year f
A. 1938. Reverend George Ports married us.
Q. How long did you two live together as husband and
wife?
·
A .. Until September, '44. ·
Q. Was that the date in which you procured your divorce!
A. Yes, sir.
Q. And in what Court did you procure it f
A. In Amherst Circuit Court.
.
Q. Miss Foster, I hand you a paper and ask you if you
will identify the paper to the Court and jury, and tell them
what it is? (Handed to witness.)
A. It is my divorce decree, I think; Pm sure.
Q. I will ask you then if you will introduce it with your
evidence, and if the Court Reporter will mark that as '' Foster
Exhibit Number 1 ?"
A. Yes., sir; that's my divorce.
Note: (Divorce decree of Edna Lyle Foster and Thomas E·.
Harless was received in evidence and marked '' Foster Exhibit #1. ")
.
By Mr. Robertson: At this time, may it please the Court, may I read the decree which has been introducedt
By the Court: . What's the purpose of that;
page 281 ~ what do you want to show by thaU
By Mr. ·Robertson: To show the character of
Thomas E. Harless as evidenced by the purport of the decree.
By the Court: All right. For leading a moral life Y
By Mr. Robertson: No, sir; for failure to lead one.
By the Court: All right. If there's no objection to it.
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Note: (Mr. Robertson then read the divorce decree obtained by Edna Lyle Foster from ·Thomas E. ~arless.)
By the Court: What is the purpose of thaU
By Mr. Robertson: There are two purposes, may it please
your Honor: .As you notice from the grounds of defense, orie
of the grou~ds, of defense is that he failed to reveal his proper
marital status.' He said he was single; and there was a place
on the application for him to indicate whether· he was divorced or not. He didn't so indicate. That's one purpose~
.And the other part is to show the character of the man
here as revealed by the offense of adultery,. as indicated from
the decree.
page 282 ~ By the Coul't: Is it your contention that a man
who commits adultery is likely to commit suicide.,
or harm himself?
·
By Mr. Robertson: I think it is more likely than one who
doesn't, sir.
By the Court: That's all right.
By Mr. Robertson: (continues examination)
Q. During your marriage to Thomas Harless did he drink
any alcoholic beverages?
A. He did.
Q. To what extent did he drin!{ Y
.A.. Well, he drank more after we had been married for
some time than he did in the beginning.
Q. How long did Thomas Harless work at the hosiery mill
after you were married Y
.A.. I don~t remember the exact date.
· Q. Did he leave the employment of the hosiery mill¥
.A.. He left the hosiery mill and sold insurance.
Q. What type of insurance did he sell?
A. Life insurance; the Life & Casualty Oompany. ·
Q. How long was he in that business?
.A.. I don't remember exactly that. I'd gues.s six months.
Q. After he was in that business, then what did he do?
.A.. He got a truck.
Q. Did anyone assist him in purchasing the truck Y
.A.. I got the truck.
page 283 ~ Q. Did .anyone assist you in purchasing the
truck?
.
.A.. I borrowed money from J\fr. Burton at the hosiery mill
to pay for an automobile, cash; he, in turn, turned the car
in as a down payment on the truck.
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· Q. How long did he operate· this truck 7
A. As long as it was in operating condition. I don't know

just how long.
Q. Did he remain in business in Lynchburg operating the
truckY
A. Until it wasn't anything to do much, and he went to
Camp Lee when they were building Camp Lee, hauling lumber.
Q. How long was he ·employed in Camp Leef
A. Again I don't remember the exact length of time.
Q. Well, after he left Camp Lee what 'did he do f
A. He came back to Lynchburg, got another truck and
started moving furniture and anything he could get to move.
Q. Was he successful in bis trucking business Y
A. He accumulated something and got more trucks. I think
you'd call him successful.
Q. How many trucks was it that he procured f
A. Three, to my knowledge.
Q. Three. And iu addition to the three trucks, did he also
have an automobile 1
A. He did.
Q. Did he own those three trucks at the. time of your divorceY
A. I- never knew exactly his :financial business,
page 284 }- just what he owned and what he didn't. We were
not getting along for quite a while before I divorced him, and he was inclined to do his business his own
way and leave me out of it as much as possible. I answered
the telephone at home when I could, and that's about all I
have had to do with his business until shortly before I divorced him. ·
Q.' Have you ever seen Tommy Harless with any :firearms f
A. He kept them.
·
Q. Do you know whether or not he owned a pistol witho~t
handles?
A. ·No, sir; I don't know.
Q. Have you e·ver seen this particular pistol? (indicating
exhibit.)
, A. I never saw him with a gun without handles.
Q. You never saw him with this gun 7 ·
A. No, sir; not that gun.
Q. Now, on what occasions have you seen Thomas Harless
.
handle guns 1
A. I'd say under every oocasion.

200

·Supreme Court of Appeals of Virginia

Miss Edna Lyle Foster.

Q. '"\Vell, tell the Court the first occasion you saw him .
handle a gun.
A. I gave him a shotgun for his birtbdayQ. Ahuh.
A. He hunted; and for target practice used them. He kept
pistols·in the dash-compartment of his car; he kept them with
him and was drawing guns on me.
Q. He was drawing gun~ on you? ·
page 285 } A. And gave me a gun to have for my own protection.
Q. Well, now just what was the first instanc~ that he drew
a gun on you7
A. I bad gotten a letter in my possession that was written
him from a woman and he demanded that I give it back to
him.
Q. And what-did you acquiesce in his demand!
A. I did not.
Q. What did he then proceed to do?
A. -He tried to take it first without. the use of the gun. I
put it in my mouth. He tore my clothes; they were not presentable to wear when we :finished the scuffle over the note.
Q. What did he do with the gun particularly f
A. He stuck it through to my ribs on my side.
Q. What did he say when he stuck it to your ribs 7
A. He demanded the letter. I told him to hurry up and
shoot and get it over with because he wasn't going to get the
letter.
Q. What was the next occasion that he used a gun on you 01
A. I say the time that I didn't have presentable clothes,
I went by his sister's and borrowed her suitQ. '"\Vell, that's the same instance, isn't iU
A. That's two days later when I was returning it, or a
few days later, and I got off the bus .and went by his place of
business.
Q. Where was that?
page 286 ~ A. At 12th and Clay, the Richfield Service Station. And be was drinking, and Mr. Hawthorne
asked him to come on and go with me home. He put me at
the wheel to drive. I thought I was taking him on home and,
got to the stop light at Campbell Avenue and 12th Street, and
he demanded that I go to Falwell's. I drove as far a.s Fallwell's.
Q. Well, now when you said he demanded that you go to
Falwell's how'd he demonstrate ·his demand Y
.J
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.A.. He got the g·un out of the dash pocket in the car and he
held it to me ag·am.
.
Q. What did .he do with it 1
A. He just held it in my stomach and kept punching me a
little deeper wit.h it.
Q. What did you dof
A. I got too nervous to drive and just stopped the car.
Q. W.hat was the next occasion that he e~bited a gun
on you?
A. That's the two that I particularly remember. I couldn't
describe any other such incident, I don't think.
Q. Now, during this time was .he beg-inning· to drink more f
A. He was.
· Q. Would you tell the jury and the Court what was the
cause of your breaking down and losing confidence, if you
did lose confidence, in 'l'homas Harless 7
A. I lost confidence because I could no longer trust him.

page 287 }

By Mr. James Easley: If your Honor please,
we'd like to interpose an objection here. We have
tried to be just as patient as possible to let these gentlemen
produce any evidence that would throw even· a remote light
on the things that are at controversy, which is: How t.tri.s
man came to his death in February, 1946. Now, 1 respectfully submit, that to go back into the family quarrels that happened before 1944 has no relationship to the issues involved
m this case. That anyone can imagine it's done for the purpose of throwing some discredit on the character of this man,
which has nothing to do with the issues in this case. And I
submit it is irrelevant and ought not to be admitted.
By the Court: Is your objection to contend that they should
show suicidal inclinations Y
By Mr. James 1!1asley: Yes, sir. But the question asked
this witness was: What was the reason whv she lost her
confidence in her husband.·
..
By the Court: I know. Of course I don't know whether
that is relevant yet, or not. I don't know. You had better
ask about some specific act of relevance, Colonel. That question might not be relevant, and yet the answer may.
By Mr. Robertson: We will withdraw the quespage 288 } tion, sir.
By the~ Court: All right. You ask of any instance in his life that may tend to show suicidal intent.
By Mr. Robertson: All right,:, sir.
·
By the Court: And as much as the extent of his indulging
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in intoxicating liquors for a reasonable time. I think that
would be within the limits. The latter part of their married
life would not be too remote, certainly, to throw some light
upon whether· or not he drank excessively. Ask her about.
whiskey or. anythi~g that would show suicidal inclinations.
By Mr. Robertson: (continues examination)
Q. Did you liye with Thomas Harless at a place which was
locally known as the '' River Road,'' across the James River'?.
A. I did.
..
Q. From the Oity of Lynchburg!
A. Up opposite the point of Y. M. C. A. Island.
Q. While you were living there, did Thomas Harless accuse you of being out with someone else Y
A. He did.
By Mr. James Easley: Now, if your Honor please, is that
relevant to this issue here: that the man accused
page 289 ~ his wife of improper conduct Y .I doubt it. That's
·
.
going beyond the limits. I think that is.
By Mr. Robertson: All right, sir. If the following questions do not make it relevant, I have no objection to Mr.
Easley or the Court striking the following questions-if this
is not relevant.
By the Court: I doubt if that has any relevancy.
By Mr. Robertson: Do yon wish it stricken, sir Y
By the Court: I sustain the objection.
By Mr. Robertson: Right, sir.

Q. Would you tell the Court and jury -what occurred between you and Thomas Harless while you were living up on
the River Road?
A. Tl:J.at was following the time I stated when he wanted me
to give him back the letter. I left him and went to my
mother's. He came for me; he came up there to see me. He
tried to see me; I got several letters from him wanting me
to come back to him. He met a train that I was on; met me
at the station, and said he had been meeting the trains daily.
And I insisted that we were through, and I wouldn't go back
to him. He wanted-insisted on talking to me. I got in the
car with him and ~e said we'd sit parked and talk. Instead
of that he drove out to Shrnder Field and parked,
page 290 ~ and begged me to go back ·to him.~ and told me
.
he'd go by the lawyer's and turn everything over
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to me; sign our place in my name, and give me his whole business if I would go back and live with him.
He also ag-reed to stop seeing the girl he was involved with
at the time. I argued with him for sometime, and he looked
like he was in earnest. I though he was actually on the l~vel·
with me; and I told him if he wanted to get along that much,
just to forget all the property settlement and we'd go back
together. So he turned off-he was driving toward town
then-and when we began to talk more bis way, he started
back toward town. ·when l1e got to the River Road intersection, we just ,vent on back home. ·
He was a perfect husband for two weeks. At the end of
that time I voluntarily gave him back the letter I had had;
and I didn't want him on the terms that he had suggested because I'd feel that he was more or less married on a contract.
I didn't. feel like that would be getting along mutually. After
he got the letter back in his possession, he began to 'leave me
home nights and have more business. He .reminded me that
now we had lived togetlJer, any evidence I might have had-was
all-well, might as be burned up, and wouldn't do me a_ny
more good. I was up there; I was away from the public and
any gossip that I might g·et except for calls; and he'd do that
himself.
So it went on like that. I tried to get along with him; and .
I have my faults-I'm not overlooking those. But he drank
and he did anything he wanted to do; demanded
page 291 ~ I do what he said, and accused me of everything
that he could accuse a wife of. On one occasion I
followed him to town. I w~s dressed to come with him back
when he left; and he insisted he was going to see a truck. I
noticed he dres.sed. up; put on a white shirt, shaved. So I
followed him. About the time I got out from the ho1,1se to the
driveway, a cab came along and brought me to town. I saw
his car, when I got out of the cab, in front of Bibee's. I was
crossing to Patterson's to get a stamp to go on a letter I
· had.
By the Court: (interposing) Colonel, you had better call
the witness. She's going beyond the matters that are relevant
here. The Court and jury haven't any time to go into these
matters. It should be about drunkenness and anything that
tends· to show suicide. That bas no relevancy here ; so I am
bound to uphold the objection for the sake of saving the time
of the Court.
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By Mr. Robertson : If you would hear her, I think the witness was just about to tell you the relevant phase.
By the Court: Well, let her tell me then.
By the Witness: I saw his car go into the Central Garage
from Main Street. Naturally, thinking he was supposed to
be down below Lynchburg on his way to look at a truck, I go
to the garage.
·
By Mr; Robertson:
Q. What did you find Y
page 292 } A. He had two girls in the seat with him.
Q. What happened Y
A. He told me that he was just crazy for picking them up
and that he hadn't been seeing them.
Q. What did the girls do 7
A. They got out and left. He carried me home.
Q. Now, Miss Foster, jumping right quickly : After your
divorce, did you see Thomas Harless Y
A. Occasionally; just bumped into him. I never dated
him any iµore.
Q. Did you see him about the time of the death of his grandmother f
A. I saw him the nig·ht his grandmother was corpse.
Q. Was that the day before the funeral Y
A. Yes, sir.
Q. When was that?
A. It was around 10 :00 o'clock one night. I w~s with him
until 5 :00 the next morning.
Q. During that time, what did he sayT
A. He wanted me to go with him to his grandmo.ther 's
funeral.
Q. What did you sayY
A. The- two girls involved, that he had been with since I
had left him, were at his grandmother's, he told me. I felt like
it would be embarrassing, and I refused to go. He asked me
to go, begged me to go with him, and told me he'd take me and
just me if I would go. It was a long ways to go.
· page 293 ~ Q. vVhat did .he say with reference to his manner of living 1
A. Well, he was haggard and tired looking when I saw
him.
Q. What did you say about that 1
A. I asked him why he didn't straighten up and tend to
his business, and get along like I knew he could if he would

a
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only try. He looked like l1e. hadn't rested and had been on
the go. He said ·he hadn't been to bed for a week.
Q. Did yon say anything to him about drinking!
A. Yes, sir. He was drinking then. He had his bottle in
the car and took a drink while I was with him.
Q.. What did you say to him about his drinking!
A. I told him he was ruining his health, that he was killing
himself; and wasn't to be of any benefit to him.
Q. What did he say in response to that Y
A. He said he wasn't so bad off; he had just passed an
insurance policy-$10,000.00.
Q. What comment did you make on that!

By Mr. James Easley: Now, if your Honor please, we can
tell about this man, but we are not trying this young lady..
By the Court: I don't think that's too far.
By Mr. J~es Easley: What he did and what he said may
possibly have Rome probative value; but to read
page 294 ~ into the record her lecture to her ex-husband is
just a little beyond anything that is involved in
this case.
By the Court: All right.
Bv Mr. Robertson!
..Q. What did he say in response to your question?
A. I asked him who was the beneficiary, and he said his
mother.
Q. Did he make any other comment Y
A. He stated that. she was the only one that was normal
for him to benefit by it, and said he thought she had been a
wonderful mother.
Q. Did he state to you anything about his business in Maryland?
A. He was operating a cab from soldiers' camps, taking
them-when they were discharged-home, I understood; all
over the countrv.
Q. What did i1e say about his previous manner of livingf
A. He just stated that he had ruined hls life; that it was
too late to turn back. He'd like to have gone back years before all that happened, and he was suffering now, he said, for
what he knew I must have gone through two years ag·o.
Q. ,,7hat did he say about his drinking; did be tell you why
he drank?
A. He didn't have any reason not to.
He said he'd
straig·hten up for a while and kind of get on his feet; and

I.
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then, for no reason, he didn't seem to see for why
to keep on, and he'd just forget it all again. I
didn't know he was that bad. I thought he was
just trying to feel me out to see if I had any love for him,.
or test my feelings before he made any further statements ..
Q. Did he tell you he was .in any legal difficulty in Maryland!
A. He said, the reason he went to Maryland was ·he clidn 't
have a Virginia, permit.
·
Q.. Did he tell you that he was up charg·ed. with an offen_se
in Maryland at that timeY
page 295

~

By Mr. James Easley: Now, if your Honor please, thC>
gentlemen ought to ask the witness and let the witness testify_
By Mr.. Roberts-On: I agree it's a leading question. I was.
just trying to hurry it along, sir.
. By the Court : Don't ask leading questions.
By Mr.. Robertson:
Q. What did he say ·with reference to his--did he say anything about having any difficulty in Maryland?
A. He stated that a trial was to be-:---1 don't remember·
when-in the near future; an offense. for driving above the
speed· limit.
Q. Did he tell you anything about his plans for the future r
A. He ·was going to ·get a duplicate driver's
page 296 ~ license and when the trial came, and when they
took his driving license, he was going to give them
the duplicate; and then go to Texas on the original. And
informed me I might not see him again. Asked me if I'd g-o
with him and. drive for him.
By Mr. Robertson: You may take the witness.
By Mr. John Easley: No questions.
The witness stands aside.
MR. FRANK W. TURNER,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:

By Mr. Robertson:
Q. Will you state yonr name Y
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A. Frank vV. Turner.
Q. What is your occupation Y
·A. Secretary and Treasurer of the Drinkard-Pavne Buick
•
Corporation.
~. w·here do you live; where is your residence?
.a. My residence is at number ~ Rivermont Park Apartments, Lynchburg.
·
·
·
Q. Were you acquainted with Thomas E. Harless Y
A. Yes; 1 knew Mr. Harless.
Q. Un the 20th of November, 1945, did you have any busi.
ness with Mr. Harless f
page 297 } A. On the approximate date that you said he
bought from us a 1940 Buick limousine.
Q. I hand you a document entitled ''conditional sales contract,'' and ask you if you would refer to it so as to tell the
Court and jury tile exact date of the transaction in which you
sold Thomas lil . .tlarless a Buick vi (Handed to witness.)
A. It's dated the 20th of November, 1945, and does cover
the 1940 Buick limousine.
·
Q. At what price was the Buick sold f
A. Mr. Rob~rtson, it only shows the total time price on
this. In that folder (indicating) it does show the cash selling
price. I expect that would be what you want.
·
Q. Would you take your folder-is that the folder that you
keep!
By Mr. Robertson: Excuse me. Mr. Easley, would you all
care to look at that Y
By Mr. John Easley : No. Go ahead. ]\fr. Turner is all
right.
By Mr. Robertson:
·
Q. ·would you take a look at that, and from that state to
the jury what was the amount of the sale, and bow much cash
you received from iU
A. Well, let me see. 'rl1e cash selling price of the ear was
$1,750.00, $950.00 of wlrich was paid in cash., leaving a balance of $800.00. And that was financed over a period of 15
months; that's $62.25 a month.
page 298 ~ Q. Have you a record of how many payments
Mr. Harless made on thaU
A. ·To the best of my recollection ]1e made one payment.
, Q. And was that the payment due in the month of Dee.em-

oer, 1945?
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A. That would be the payment which matured December
.20th, 1945.
.
Q. Was the payment--or after the payment was due in
January, 1946, did you have any occasion to look for the cad
A. Yes, sir. Mr. Harless mentioned at the time that he
. bought this car that he may decide to put it in taxi service,
and it was explained to him that if he did decide to put it in
taxi service that it would require additional taxi insurance,
which would necessarily carry an increased premium. So
after he had reported to us that he wanted it covered under
th:e taxi coverage, we had procured for him the policy with
the increased coverage; but then we weren't able to find Mr.
Harless and deliver the policy to him and make collection of
the additional premium.
Q. Now, in 14,ebruary, 1946, would you tell the gentlemen
of the jury what your next experience was with Mr. Harless
and his carY
A. In February,, 1946?
Q. Yes, sir.
A. Let me see what happened along about that time. I
don't know exactly what it is that you have reference to. I
see a letter of G. M.A. C., February 13, 1946, which showsQ. vVere you on the lookout to see if you
.
page 299 ~ could find the car?
A. Yes. This is a letter from G. M. A. C.,
where we were exchanging correspondence with each other
of Mr. Harless' possible whereabouts.
Q. Did you find the car in February, 1946?
A. No, sir ; apparently not.
.
Q. Do you recall seeing the car at a Mr. Webb's on Harrison Street in Lynchburg, Virginia.
A. Yes, sir.
Q. What month was that Y
.
A. That was February 25th, I think Mr. Robertson.
Q. Of what year?
A. 1946.
Q. So you did see the car in February, 1946; is that correct 7
A. That's right.
Q. Now, would you tell the gentlemen of the jury, what
you had to do with Mr. Harless in connection with that car?
A. Well, it was a G. M.A. C. account, and their·field representative, Mr. H. l\L Stark, was handling it. And he had
talked to Mr. Webb, who was working on the car, and finally
had made an arrangement whereby he was to pay Mr. Webb
for the labor difficulties, this amount that be had done for
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the• car. .And then he left to go and get a wrecker. to repossess the automobile. And I didn't come back with him when
he came with the wrecker.. But he afterwards called me at
the office and said that Harless had reported from out at the
Old Fort, to his cabin, that he wished that. he
page 300 } would come out there because he wanted to pay
off the balance and keep the car.
Q. Did you go with Mr. Stark to the Old Fort 7
A. Mr. Stark came by at my office, and there I think it
was that Joe Barbieri got out of his car, and I got in it and
went with Mr. Stark out to this Old Fort cabin, where we had
.a conversation with Mr. Harless.
Q. Now, what was the substance of that conversation?
A. Well, in very few words Mr. Stark explained to' Mr.
Harless that he was there to make collection of the balance on
the automobile. And then, if I recall correctly., Mr. Stark
gave Mr. Harless his check book whic.h he had asked that he
get from the automobile and bring to him.
Q. What bank was that check book on?
A. I didn't really see the check book, Mr. Robertson;. that
is to notic~ what bank that it was on. But there was a book
described as being a check book.
Q. Did Mr. Harless ask Mr. Stark if he would take payment
for the installments in arrears?
A. He did.
Q. What did Mr. Stark say?·
A. Mr. Stark explained to him that due to the experience
that they had encountered, that they would have to find it
necessa:ry to call for the entire balance..
Q. Then what did he doY
A. Then Mr. Harless gave to Mr. Stark a check payable
to General Motors Acceptance Corporation for the outstanding balance.
·
page 301} Q. Have you·the check that he gave?
A. I do. (Handed check to Mr. Robertson.)
Q. I hand you a check and. ask you if you .can identify it
as being the check.which Mr. Harless gave Mr. Stark in your
presence 7 (Handed back to the witness.)
. A. Well, I would assume so, Mr. Robertson. I didn't look
at the check at the time it was given to Mr. Stark; and Mr.Stark handled it entirely. But since then, by writing to the
G. M. A. C. office, this is the check that they sent and said
and described as being the one given to Mr. Stark on the particular occasion referred to.
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Q. When that check was handed by Mr. Harless to Mr.
Stark, did he make any inquiry of Mr. Har]essY
A. Mr. Stark made the inquiry of Mr. Harless as is usual
with a G. M.A._ Q, :field representative, namely: 'ro ask if he
had on deposit.-i!{ the bank on which this check was drawn
sufficient funds t4at would take care of it when presented for
. payment. Mr. :ijarless' answer was that such funds were on
deposit.
:
Q. Then what did you do!
A. Well.
Q. What is the amount of that check°!
A. The amount of this check is $817.50. ,

By Mr. Robertson: May it please the Court,. I prefer not
to introduce this check, if it would be agreeable, bec.ause it
belongs to the papers of the company.
page 302 ~ By the Court: All right.
By Mr. Robertson:
Q. What bank is that check drawn on f
A. It's drawn on the Union Trust Company of ~faryland
in Baltimore.
Q• .And what is the date of it f
A. The date of it is February 25, 1946.
Q• .After you received this check did you leave f
A . .After r~ceiving the check, Mr. Stark and I left.
By the Court: Let me interrupt here-.

Q. You say the date of the check is February 25th °l
A. February 25th.
By the Court: I see. Go ahead.
By Mr. Robertson:
Q. Did you r~possess the automobile?
A. Well, on the morning following, :hfr. Stark, through his
Baltimore office, received information that there wasn't sufficient funds available to cover the chedr. So he, in turn,
handled the repossession of the automobile to put it back into
our ·hands under the regular reposse~sion form.
By Mr. Robertson: You may take the witness, sir.
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Frank W. T1.irner.
CROSS EXAMINATION.
By Mr. John Easley:
Q. Did anyone else go with you. all up to the
page 303 } cabin to see Harless; it was just you and Mr.
Stark?
A. Only Mr. Stark and myself.
Q. Was Mr. Barbieri with yo.u when you w~nt over to
'.
where the car was Y
A. Now,if I recall correctly, Mr. Easley, Joe Barbieri.rode
back with Mr. Stark as far as our office, and he got out when
I got in the car to go out to the cabin.
.
Q. I see. And how long were you all out there. at. the
cabin!
A. Oh, I don't know. I would approximate the time to be.
about 30 to 45 minutes. .
.
Q. 30 to 45 mi;nues. · And .you were all talking a bout th~
car to Mr. Harless at' that time?
,·
A. Yes, sir; that's what we were discussing.
Q. Anyone else there at that time 7
·
A. No~ sir; not to my knowledge.
Q. Abo~t wha.t time of day was that?
A. Oh, I would put the time to be about or around 5 :30.
I could only approximate it.
·
; · · .·
Q. Was that the time. you got there or the time you left?·
A. That would be· the leaving time, I would think; Mr-t
Easley.
·
Q. Well, he was not intoxicated; you were there talkini
business!
. A.· He was thoroughly capable of conversation that was
1

J

•

•

•

.

~~~.

Q. Yes, sir.

Did you see, or did you notice
page 304 } :whether there was any whiskey in the room there?
A. I saw none.
·
·
Q. Didn't see any. Didn't look for it Y
·
A. No, sir.
By Mr. Easley: I think _that's all.
The witness stands aside.

. ·'·
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.
MR. M. M. BLAIR,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Robertson:
Q. Will you .state your name, please!
.A. M. M. Blair.
Q. What is your occupation Y
·
A. Assistant Secretary, Atlantic Life Insurance Company
of Richmond.
Q. Where is your residence 7
A. Richmond, Virginia.
.
Q. As the Assistant Secretary of the Atlantic Life Insurance Company of Virginia, what are your duties Y
A. I am in charge of the underwriting department which
passes upon all applications for life insurance.
Q., Are you a member of any professional societies of un.
derwriters of life insurance Y
page 305 ~ A. I belong to the Home Office Life Underwriters Association, and the· Institute of Home
Office Life Underwriters Association.·
Q. would you state the principal office of these associatione Y
.
·
A. The associations are formed so that the underwriting
offices of the different companies can get together and discuss their problems and work on a mutual basis as .fa.r as
possible.
Q. In such an association,. is there any discussion of the
general practices and usages existing among life insurance
.
·
·
co~panies? .
A. There is ; yes, sir.
.
Q. I failed to ask you how long have you been with the
Atlantic Life Insura,nce Company?
A. 35 years.
Q. In your company who has the supervision of the general practices and usages that should be applied in writing
life insurance for your ·company!
A. I do.
Q. I hand you the policy which has been introduced as an
exhibit in this case, and which is the policy in this suit, and
ask you what is the underwriting effect of the answers to the
statements that appear in part 1 under principal _occupation,
full details? .(Handed to the witness.)
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M. M. Blair.
A. We rely upon that to classify the man as to the premium
he should pay, or whether he should be accepted at all.
Q. Yes,_ sir.. In this policy in question, which
page 806 } you have before you, what wa·s the occupation
given by the assured!
A. Part 1, it says ''owner and operator of a :filling station"; and on Part 2, "owner service station, and owns several trucks 1 ', looks like.
Q. Now, assuming for the purpose of this qu·estion, that
the answers to this portion of the policy had been different,
namely: That the insured had, in fact, been engaged as a
taxi cab driver, are you able to say, from your knowledge of
the practices and usages among life insurance companies generally, that information of the fact of Harless' being engaged in the taxi cab business at the time ·of applying for
the insurance would have enhanced the premium to be charged,
or would have led to a rejection of the risk f
A.· It would have enhanced the premium to be charged
and would also ·have changed the plan that was issued.

By the Court:
Q. What was that! That lasU
A. Changed the plan of insurance.
Q. Plan of insurance?
A . .Yes, sir.
By the Court : I see.
By Mr. Robertson:
· Q. Had he stated that he was a taxi cab driver, would the
policy in question have been issued Y
A. No, sir.
_
·
Q. I'll ask you to examine the policy in quespage 307 } tion and look at part 2 in Section 2, in which appear the questions ''Do you drink daily of alcoholics'', and ask you in connection .with those questions in
that block, what is the effect of the answers to those questions
on the underwriting of such a risk?
A. Well, when it answers as they are in this application,
we accept the risk. •
Q. Now, assuming for the purpose of this question, that
the answers to these questions had been different, namely:
That the insured drank frequently and did become intoxicated, are you able to say, from your knowledge of the prac-
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M. M. Blair.

tices and usages among life insurance companies generally,
that information of the fact of Harless' frequent drinking
and intoxication imparted at the time of applying for the insurance would have enhanced the premium to be charged, or
would ~.ave led to a rejection of the risk Y
A. It would have led to the rejection of the risk.
Q; In other words, had you known of Harless' frequent
drinking and .intoxication, you would not have issued the
policy?
A. That's correct.
Q. Pardon me; just one other fact which I haven't asked
you about. It's along another line which Mr. Easley knows
about. Has the company sent the assured' any check in this
caseY
A. I don't know of my own knowledge.
By Mr. Robertson: Right sir. All right; take the witn~s~J
page. 308

~

CROSS EXAMINATION.

By Mr. James Easley:
Q. Mr. Blair, in .the operation of your company, what system do you use in rating insurance; what information do you
· get upon which you issue a policy?
A. We get the application, the e_xamination, and then .we
have an investigation made.
.
Q. How is tha_t investigation made Y
A. Through a commercial concern that make~ such inves. tigations.
.
Q. So the point is, when your company acts upon each
application, you have not only before you the application it~
self, but you have an individual investigation that you con.duct a~ to tlie habits and life of the person involved?
A. Yes, sir.
Q. So you had such an investigation in this case Y
.A.. Yes, sir.
·
Q. And you did that before you issued the policy?
A. Yes, sir.
.
Q. And the investigation that you conducted brought tlle
:;,ame .results as the application that was -sent into your of~
fice?
.
.
A. I didn't see it,_ but I imagine it did. •
So that wh~n you acted, you-acted both on that appli:
·
cation and on your own investigation Y

· q.

-

_:;·:·
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M. M. Blair.
A. Yes, sir.
Q. I believe Mr. Nottingham here in Lynchburg is the ma1iager for your. firm?
·
A. That's right.
page 309 ~ Q. Would you examine this letter and see if
that is Mr. Nottingham's signatureT (Handed to
witness.)
A. Yes, sir.
Q. Would you read that to the juryY (Letter was first
presented to defense counsel, and then returned to the witness.)
A. It's a letter addressed: (Reading)

'' Lynchburg, Virginia.
January 22, 1946. ·
'' Mr. Thomas E. Harless,
'' General Delivery,
Baltimore 33, Maryland .

.

''Dear Mr. Harless.:
Enclosed is your policy number 308699 to which the double
indemnity benefits have been added as requested. I am enclosing herewith your check for $7 .50.
Last time I saw you, you said that you might be interested
in another policy for $5,000.00. I can get another poliey for
you .without any further examination. If you want it let me
know and a.t the same time advise me who you wish the beneficiary to be.
Very truly yours,
(Signed) L. S. NOTTINGHAM, Manager.''
Q. Do you file that with your testimony as an . exhibit;
'' Blair Exhibit number 1' '?
A. Yes, sir.

Note: (Letter dated January 22, 1946, to Thomas E. Harless received in evidence and marked "Blair Exhibit #1 ".)
By Mr. James Easley: That's all.
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RE-DIRECT EXAMINATION.
By· Mr. Robertson:
.
Q. With reference to the last question I asked
page 310 ~ you about the check being sent to Mr. Easley 01·
the assured, what is the practice of the company
when it has received proof of death in which it does not believe, that the death was from natural causes, or such as to
make the company liable under the accidental clause Y
A. Well, if it is within the first year, we refund the total
premium paid, to the beneficiary.
By Mr. Robertson: Right. I did not ask him that on my
·
original examination.
By the Court: All right. You may stand aside, Mr. Blair.
The witness stands aside.
By Mr. Robertson: Defendant rests, sir.
By Mr. John Easley: We want this to go in the record as
a part of the record, this statement that I am going to make,
your Honor. Stipulation of counsel, that after the death
of Mr. Thomas E. Harless, the-insured, the proof of his death
was duly filed with the company and the company forwarded
a check to the attorney for the plaintiffs in this case, payable to Gorman L. Burnett, assignee, for $52.35, dated March
8, 1946, denying the liability under the policy and tendering
this as a return or refund of the premium.
pnge, 311 ~ By the Court : What's the amount Y
By Mr. John Easley: $52.35. And that the check
was not accepted in settlement; but instead the suit was
brought.
By the Court : All right.
By Mr. John Easley: That will settle the question of liability.
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MR. GORMAN L~ BURNETT,
recalled in behalf of the plaintiff, in rebuttal, testified as f@llows:
DIRECT EXAMINATION.
By Mr. John Easley:
.
Q. Mr. Burnett, were you with Mr. Thomas E. Harless at
the time that the application for this life insurance policy
was :filled out?
·
A. Yes.
Q. Where was it filled out?
A. In Judge Nottingham's office.
Q. And who filled it out?
A. I mean, Mr. Nottingham.
Q. What statement was made to Mr. Nottingham by Mr.
Harless as to his condition whether he was married, single
or divorced T
A. The divorce and the other part, I don't remember that
at all. The question was : Are you married or single ; and
the answer was, single.
page 312 } Q. Nothing was said abou,t divorce?
.A. It's my. memory that it wasn't. We discussed the divorce part later after the application had beeu.
made out.
Q. Who .discussed it!.
A. The three of us.
.
Q. The three of us. After the application was made. out
you and Mr. Harless and Mr. Nottingham?
A. Yes.
·
Q. So he knew then that this man was divorced?
A. Yes.
Q. Did he say anything about it in regard to the application?
A. It wasn't discussed in regard to the application. As my
memory serves me," we were talking about Harless.
Q. And when was that?
·
A. This was the day that the. application was made.
Q. The ·.day the application was made. .So that on that day
Mr. Nottingham knew that Mr. Harless was divorced?
A. Yes; he did.
By the Court :
Q. Did Mr. Harless know that he was divorced T
A.· Well, we discussed it. Yes, he knew he was divorced.
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Gorman L. Burnett ..
Q. He signed the application t Did he sign the application!
.A. Yes, he signed the application..
By the Court: All right..
page ·313 } By Mr. James Easley:
·. _
Q.. I believe you testified that you knew Mr.
Harless in a, business way and personally?
·
A. I did..
Q. Spe~ing from your knowledge of him and his general
financial condition at that time, was he worthy of credit at
that time, Mr. Burnett T
.A. I certainly thought so. The thing that I saw that was
wrong with Mr. Harless-and I really didn't know all the
things that have come up here in this trial about his habits
and so forth-was that he was an up and coming young fellow for business; but that he had his banking mixed np. He
was dealing in banks at 12 per cent; and I told him that there
was no excuse for it; that a man that was doing as much
business as he was ought to be able to get money at 4, 5 or
6 per cent. And I actually endorsed for him to get him
started in the proper banking channels without any hope of
recovery-I mean, getting anything out of it .. It was just An
accommodation.
·
. Q. It was your opinion that he was a -good moral risk?
A. Yes, sir; it wa.s my opinion. I never had been thrown
with him socially.
·
Q. You knew his habits and business capacity!
.A. I thought I did; yes, sir.
By Mr. James Easley: That's all.

page 314 ~

CROSS EXAMINATION.

By Mr. Robertson:
Q. What did you mean by .12 per cent bank, sir f
A. Well, that's what we always call them, Mr. Robertson,
wherein you borrow money-a hundred dollars-and they
take out $6.00 first, and then you pay it back by the month.
It really figures up something like 12 per cent. In othe1·
words, small loans what he was dealing in instead of borrowing money from the f r-0nt end of the bank, I eall it.
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By Mr.·Robertson: Thank you, sir. No further questions. ·
The witness stands aside.
By Mr. John Easley: The jnventory and appraisal of tl1e
estate has been duly filed by the administratrix of the estate
of Thomas E. Harless, and a copy of the ·same is herewith
filed as an exhibit, Plaintiff's Exhibit Number 4.
We wish also to· file as exhibits an agreement for the settlement of the claim for the distress warrant of .$400.00 in
favor of C. H. Falwell, agent, against Thomas E. Harless, as
Plaintiff's Exhibit Number 5.
And bills which have been sent in, three of them, against
the estate: One .by the Treasury Department in the form. of
a letter .addressed to Harless Transfer and Storage Company, dated May 1, 1946, which will be Pl~intiff's Exhibit
Number 6.
page 315 ~ Another is .a bill from T. E. Clayton, elated
March 1, 1946, for $67.50, Plaintiff's Exhibit
Number 7. That's for repairs to op.e of the apartmentl1ousP.8,
I think. It's from a contractor.
And also a bill from .G. W. Turner and Company, Roofing,
Heating and Sheet Metal Work, dated April 19, 1946, for
work· done for Mr. Harless at 510 Federal Street, $43.50,
Plaintiff's Exhibit Number 8.
Al.so in connection _wit4 the distress warrant, 'an original
contract of lease for the Hill Top Service Station out at the
Old Fort, .between Carey H. Falwell, of the first part, and
Thomas E. Harless, of the second part, ~atecl the 24th day of
November, 1944, as Plaintiff's E~ibit Number 9.
Also a cancelled check, signed '' Prince William Apartments, by Thomas E. Harless", _dated December 27, 1945,
payable to C. ·H. Falwell for $19.00 for rent on Hill Top for
December, 1945; and drawn on the Lynchburg National Bank
and Trust Company. And endorsed "C. H. Falwell'', and
some other names below that. The check is marked ''paid'',
and is filed as Plaintiff's Exhibit Number 10.
Alsc> a check drawn by the same drawer, on the same bank,
payable to C. H. Falwell, dated November 30, 1945, for $22.20,
marked "For rent and light on ·Hill Top for November,
1945". And endorsed by .c~ H. Falwell and marked "paid".
Plaintiff's Exhibit Number 11.
page 316 } This inventqry and appraisal does not embrace
obviously, as you can see from reading. the items,
the watch and whatever money was found on his person the·
night of his death. Apparently it was overlooked. But the
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. total value, assessed value of the estate was $2,262.54 according to the appraisalment; that is, of personal property in
March, 1946.
By the Court: All right. Gentlemen, are you all through.
By Mr. John Easley: We rest.
.
By Mr. Sackett: If your Honor please, we ~d like to make
a motion in the absence of the jury.
By the Court: Gentlemen of the jury, you may all take a
recess now until about 2 :30. Better make that 3 :00 o'clock.
Note (The jury left the courtroom.)
By Mr. Sackett: If your Honor please, the defendant moves
the Court to strike the plaintiff's evidence as being insufficient at law to support a verdict on the following grounrl.s:
(1) That the uncontradicted evidence of the defendant conclusively establishes that the plaintiff's decedent in making
application for the policy in question in this suit misrepresented the extent to which he used alcohol, and
page 317 }- that had be made true responses to those questions
the policy would not have been issued.
(2) That the uncontradicted evidence of the defendant conclusively establishes the plaintiff's decedent in making application for this policy misrepresented the· occupation in
which he was then engaged, and that had he made true responses to such questions, and that had he stat.ed that he
was a taxi cab driver, that the policy in question would not
have been issued.
(3) That the defendant by uncontradicted evidence bas
conclusively rebutted any presumption again~t suicide to
which plaintiff may be entitled to in this case, and plaintiff
as a matter of law has failed to prove by proper and competent evidence that her decedent's death resulted directly,
exclusively and independently of all other causes from bodily
injury effected solely through ~xternal, violent and accidental means. And
(4) That the uncontradicted evidence of the defendant
conclusively establishes that the death of the plaintiff's de- ·
cedent was self-inflicted and excludes every other reasonahle
hypothesis of death from accidental means.
By the Court: All right. I take it then that you have
abandoned the g·round of defense with respect to his marriage
status Y
By Mr. Sackett: That's right, sir. And I so state to the
Court for the purpose of the record at this time.
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page 326 ~

Note : (After retiring to Chambers, counsel
argued the motion made by defendant's counsel
to strike the evidence of 1he plaintiff.)
By the Court: I am going to strike the evidence, gentlemen.
By Mr. James Easley: vVe except to the Court's action.
Note: (Recess for lunch was taken from 1 :00 o'clock p. ni..
until 2 :00 o'clock p. m.)
page 318 }

In Chambers, out of the presence of the jury,
after the conclusion of all the evidence, and after
counsel had b.een given an opportunity to argue defendant's
motion to strike the evidence of the plaintiff.
By the Court : I have followed the evidence in this caRe,
gentlemen, as closely and as attentively as I was able, and
ordinarily it has been my universal practice heretofore that
if there is any doubt in my mind, or if I might have overlooked some of the evidence and might not have it all before
me, or might not have clearly in mind the evidence in the
case, I would let the case go to the jury; because if the jury
makes an error or brings in an improper verdict, I can correct it upon further investigation.
· But as I understand the law of this case, there is no controversy, no .difference in, opinion between the court and coun.:.
sel as to the legal principles applicable, certainly, on the defense of suicide. And I take it that the principle of law applicable is rather briefly stated in the Brockman case. I just
read from that case to you, and repeated it is this : . Where
circumstantial evidence is relied upon to establish suicide as
a defense to an action on a life insurance policy, the law presumes that death resulted from a natural cause, and that the
burden was upon the defendant to establish suicide by clear
and satisfactory evidence to the ~xclusion of any reasonable
hypothesis consistent with death from natural or accidental
causes."
It is not to the exclusion, gentlemen, of any
page 319 ~ hypothesis; it must be·to the exclusion of any reaso'nable hypothesis. Not some imaginary or possible hypothesis; but it must be a reasonable hypothesis. Now,
what is the evidence in this case?
I take it that under the principle, the plaintiff made a case
when the death was proven, or when evidence of the death
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was introduced and when the policy was introduced in ~vidence. I ta.ke it that you made a prima f acie case then. And
there were three grounds of defense relied upon in this case:
First, that the insured misrepresented material facts witlr
reference to the extent to which he used intoxicating liquors;
· and, second, that he made material misrepresentation with
reference to his occupation or business; and, third, that bis
death was caused by his own act, or by suicide.
Now without undertaking to detail the evidence by the rlifferent witnesses, because there have been a number of witnesses here, and by way of a brief summary of the evidence,.
the applicant here was, I would say, involved :financially; he
was in :financial difficulties. Some·of his personal effects or personal prop~rty had been levied on, or was levie.d on the very
day that-li~'committed suicide; and only a few hours before.
I say "committed suicide''; before he died or before his
death was ~rought about, he gave a check for some sumr
either $900.00 without suf:ficient fupds.
By Mr. 'Jo~n Easley: There is no evidence that he wa~
without sufficient funds, sir.
page 320 ~ · By the Court: - 'rhere is evidence that he· didn't
have sufficient funds and that 'the checks cam~
back.
By· Mr.: John' Easley: Is your Honor going to review this
evidence in the most favorable light to the plaintiff! That's.
what you have to do.
By the Court: Don't interrupt me. And I say that he.wai-;
in :financial difficulties; and he had had, for some years, domestic troubles. He had had trouble with his wife, and he
was ·having ·this affair and that affair; and ,it is uncontrudicted that ··he had a row· with' his girl not· over two ·hours
befor~ the time that he was fcmnd dead; and she went away
and left him, and he was·trying to get her back.
All'the· witnesses say, as far· as I can recall, that ·be was· a
heayy drinker. It's true that some of .them said they never
saw him drunk; but the overwhelming weight of ·the evidence-and the burden is to snow by ·clear and satisfactory
evidence; it's not· evidence beyond a reasonable doubt, .gentlemen; it's to show by clear and satisfactory evidence ,these
facts which tend to' establish -suicide. His own verv best
friend said that he drank almost every day, and he'l drink
.until he'd go to sleep. And several witnesses testified that
they had seen him d'runk numbers of times. And: on the very
occasion of his death he came to Lynchburg on Friday'· and
went on, what you ·call, a spree. The very first that ·was
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seen of hini he was drunk. He came here and
page 321 ~ went .. t9. a ,tourist cabin and got a room-got a
;
·· cabin; .. and he. was drunk. And I don't know if
it is .a lie, but one witness said· ·he was drunk right out ,there!
in front on Friday. And, of course, he was seen several ,time:;;
between that and the day of his death when witnesses said
that. he wasn't drunk. But I think the evidence is clear and
satisfactory that he drartk whiskey to excess. Now, I do.~ 't
think there is any doubt about that, because it's evidence beyona a reasonable doubt that he drank excessively and not
merely to.ok an. occasional drink. His business associates
testify to that, and people who were with him testify. to it.
. Now, th?s~ ar,e circunist~nces to be considered by the jury
m determmmg whether. the defendant has borne. ~he burden to establish by cl~ar and satisfactory evidence that he
met his death by his o,vn hand. Now, what is the evidence!
-circumstantial evidence, of course :-immediately connected
· · .
with his death?
His .girl friend left him about 7 :00 o'clock as I recall, and
he_ was out ·9fitouch,, he tried to keep her from leaving over
there; :and:·h~,was so p~tsiste.nt that 'he got in a·ta~LanJl...
went home with her. 'The~, on his way ·back, 4e stopped~ ~t.
a place on Harrison Street and went in' the re.ar and .stayed a
few. minutes, and then ca~e ba~k. The uncontradict~d ~v.i-.
dence iis that, .t'.!lat day the very· pistol that w~s found in 'his
hand~or at -his ·band-immediately after his death,' was in.
his automobile there.. .A.n(l the fact that after his death, the
same pis.tot· was at his hand, why, the infer.euce.
page 322 ~ or conclusiQn i.s ine~capable; and.· the jury would
· · ·
have to conclude that on his way back from hiR ·
girl's house, his girl friend's house, he stopped there and. got,
tl;mt pistol, and he took it back to the cottag·e with him ..
; When he got to the cottage, when he g-ot to· the Old Fort,
the taxi driver that was driving him, was directed to deliver
him back to his own cabin, Cabin 15. He got the telephone
and called his best friend apparently, Ray Mawyer, and told
him to eome on over there. And he did go on over there;· Ra~T
.Mawyer did go on over there; and. he went to the door and
-he knoeked. There was no response and he opened the door
and. went in; and when he went in he found the deceased
, lyingi· .on th~ bed· witl1 the gun, he said. He said he ·had the
· gun in his:~lfandr.. And, of c_ourse, he reported it to McMas. ters. And he further said that the windows wer~ closed and
1 that the door -was :elo~d. '. :And tl1e sheriff ·was notified, ~nd
_I he ea.me: there .. , The sheriff ·said that ,he fou.nd! .the pistol. by
1
hig ;hand; . I. k~O'f. th~ .she,r~~, personally· and T know : ~c
-
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wouldn't tell a lie; but he doesn't remember everything
though. He told it exactly like he found it; but when he
got there, that pistol was about the palm of his hand-lie
couldn't tell what part of it; he wouldn't say what part of it.
And there was. a hole in his head. The bullet had entered
on the left-hand side of his temple and had gone out .on the
right side; and the course of the bullet, according to Dr. vVatkins, was straight across almost and in an upward direction.
There is some evidence that they made a search for the
bullet and they couldn't find any; and in that pistol therewhich was a five-shooter-there was one ·empty
page 323 ~ cartridge. That, evidently, was the one that was
in the barrel, that pointed right through the barrel. There was some evidence by the witness McMasters that
the bullet was found the next day, and he said it was battered some. He said there were some· holes in the sheet. He
also said there was a little glazed spot on the wall, but he
couldn't say that the bullet caused that.
It is agreed in this case by both parties, or by all parties
through counsel-and certainly it is the uncontradicted evi·. dence-that the man came to his death on account of a bullet wound in the brain; and so the issue on the question of
suicide entered is: Did the decedent inflict or cause the bullt to be fired; did he cause the bullet to be fired Y
It is also in evidence and, I think, everybody testified that
Harless was left-handed. Everything he did was with his
left-hand. It is in evidence that he was an expert marksman;
rather expert. He owned two or three pistols at a time·; he
did a lot of target practice ; he was familiar with guns, and
he would use them. It is further in evidence that he was of
a reckless disposition; they said he had good nerve, but he'd
fly off quick.
Now, those are briefly the circumstances tending to overcome the burden which was placed upon the defendant to
show by clear and satisfactory evidence, and to the exclusion
of any reasonable hypothesis consistent with death from
natural or accidental causes. There are only two hypotheses
advanced by counsel for the plaintiff. One is that he may
have been fooling with the gun, or handling it,
page 324 ~ and fell down on the bed accidentally and the gun
went off. Well, I say, gentlemen, under all the
facts and circumstances, that is not reasonable, taking into
consideration all of it. It's just not reasonable.· The second
hypothesis advanced is, that there might have been a scuffle,
an attempt at robbery, it being suggested that he had money.
But the fact is that nobody attempted to say how much money
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l1e had. He did have some money on him. The witness Webb
said he had a roll, he had some zp.oney on him, and he thought
he saw a $20.00 bill. And his very best friend, Ray .Mawye1\
testified that there was taken from his person thirty or forty
dollars in bills which he turned over to his mother; ana that
among· the bills was a $20.00 ·bill. And so, if there were any
.attempt at robbery, the reasonable thing to infer would be
that they would have gotten his money; but, apparentlY., they
didn't. If they had gotten part of it, they'd have gotten all
of it. And I say that under all the facts of this case, a rob-.
bery . theory is just not reasonable. because the door was
closed, there was no sign that the furniture in that room was
disarranged. It's true that there is some evidence that the_
telephone was off of the stand on the floor; off the bureau ()n
the floor. The furniture was no.t disarranged.
It's in evidence that the bedclothing was rumpled up, torn
up; and, as a .matter of fact, the witness McMasters said.
that it was under him it seemed to be; the bedclothing seemed
to be rolled up under him. Well, I imagine that if a man had
been staying in one bed from Friday until Monday, with his
girl friend, it would be nat~ral to assume that it
page 325 ~ would be. There is nothing unusual about that.
And, gentlemen, I can't keep from concluding·
that the defendant has borne the burden of proof by clear and
satisfactory evidence; not only by clear an.d satisfactory evi-dence, but by evidence beyond a reasonable doubt that that
man came to his death by his own act, by shooting himself
with the pistol which was his own. And feeling that way
about it, I must sustain the motion to strike the evidence. If
the jury brought in a verdict for the plaintiff, I would have
to set it aside. And that being the way I feel about it, I
don't think it would be honest and I don't think it would be
reputable practice to submit the case to the jury. You gentlemen may make your proper exceptions. I '11 venture this:
-and I don't have to-I'll venture this statement: There
isn't person who heard this case, and the!e isn't a person
who knows anything about the facts of this death, that doesn't
believe that he committed suicide.

a

(At 3 :00 o'clock p. m. the jury returned to the courtroom
and the following occurred·:)

By t4e Court: Gentlemen of the jury, in your ·absence a
motion has been made and argued, and ruled upon by the
Oourt, to strike the evidence in the case. In other words, to
strike out all the evidence on the ground that it is not suf. ·ficient, under the law and the fact~ brought here by the evi-
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dence and the pleadings, to sustain a verdict for the plaintiff.
The Court has ruled that the evidence is not sufficient to sm;tain a verdict, and has stricken it out on th~t ground.' And
so, there is no evidence before you gentlemen in this ease.
But under the practice it becomes encumbent upon you to
return a verdict, and under our practice the Court can't tell
you what verdict to bring in. In other, words, the Court can't
tell you to find a verdict for the plaintiff, nor can it tell you
to find a verdict for the defendant. But the Court can tell
- you that jf you bring. in a verdict for the plniupage 327 ~ tiff, that it will set it aside. A~d I ask that yon
gentlemen retire to your,·rooms and cQnsider that
as if there is no evidence before you; and the .pnly verdict
that you can qring- in that the Court will accept, or approve1
would bera;verdict for the defendant. And you are to retire to your. tooms and eleet one of your number ~s foreman,
write your- \J'.erdict and agree upon it,. and then come in, of
course, and, report...
(The jury retired to their rooms and returned with a verdict .for the ~efendant.)
(Trial ~as concluded at 3 :20 p. m. of ~he same· day.)
page. 3~8}

CERTIFICATE.
i·

•

I, ,Chas. $. Burke, Judge of the· Circuit Court ·of the City
of Lynchburg, Virginia, who presided al the trial of the·
case of C~the·rine L. Harless, Administra.trix of Thomas :K
Harless, deceased, and Gorman L. Burnett, assignee, t'. At-·
lantic Life _Insurance Company, in saitl Court, at Lynchlmrg·,
Virginia, $eptember 23 and 24, 1946, do certify that the fo1·egoing is a true and correct report and transcript of all of tbe·
eviden~ i11:troduced by the plaintiff and defendant, ,and of· the
other incidents of the said· trial of the said cause, with the
objections and exceptions of the respee~ive parties as therein
set forth on pages numbered 1 to 304, ineluding 301a to 301h,
inclusive, beginning with caption and ,ap~arances on pagt'}
1 and index on page 2. The original exhibits .introduced in
evidence as shown by the -fo~going repor'.t .and transcript,
to-wit: ''Plaintiff's Exhibit #l" (insura~ce policy, ''Plaintiff's Exb_ibit #2" (letter., "Plain'tiff's :Exhibit. #3" (certificate of qualification), up}aintiff's Exhibit #4'' (inventory and -appraisement), "Plaintiff's Exhibit #5'' (agree..;
meni of settlement), "Plaintiff's Exhibit #6" (lett.er),
'"'Plaintiff's Exhibit #7" (bill), "Plaintiff's Exhibit #8''
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(bill), ''Plaintiff's Exhibit #9" (Lease), "Plaintiff's Exhibit #10" (Rent check), "Plaintiff's Exhibit #11'' (Rent
check, and "Defendant's Exhibit A" (letter),' "Defendant's
Exhibit B" (distress warrant), "Defendant's Exhibit 0''
(revolver), "Payne Exhibit #1 '' (warrant), "Mahanes ]Jxhibit #1'' (letter), ''Mahanes Exhibit #2" (letter), "Foster Exhibit # 1" (decree), and "Blair Exhibit # t" (letter),
have been initialed by me for the purpose of identification,
and are hereby made a part of the_ record in this case by
reference and such identification. But as to said exhibits it
is agreed between the plaintiffs and the defend·page 329 ~ ant that they shall be transmitted to the Supreme
· Court of Appeals as a part of the record in this.
cause in lieu of certifying to said court copies of said exhibits.
· .
·
·
And I do further certify that the attorneys for the Atlantic Life Insurance Company had reasonable notice, in
writing, given by counsel for the said plaintiffs, of the time
and place when the foregoing report and transcript of the
evidence, exhibits, objections and exceptions, and other incidents of the trial. would be tendered and presented to the
undersigned for sig-nature and authentication, for the purpose of making the same a part of the record in said case.
Given under my hand this 18th day of November, 1946,
within sixty days ·after the entry of the :final judgment in
said cause.
•

CHAS. E. BURKS,
Judge of the Circuit Court of the City
of Lynch burg, Virginia.

I, Hubert H. Martin, Clerk of the Circuit Court of the City
of Lynchburg, Virginia, do certify_ that the foregoing report
of the testimony, exhibits, objections and exceptions, and
other incidents of the trial in the case of Catherine L. Harless, Administratrix of Thomas E. Harless, deceased, and
Gorman L. Burnett, assignee, v. Atlantic Life Insurance
Company, together with the original exhibits therein referred
to, all of which have been duly authenticated by the Judge
of said Court, were lodged and filed with me as Clerk of the
said court on the 21st day of November, 1946.
HUBERT H. MARTIN,
,
Clerk of the Circuit Court of the City
of Lynchburg, Virginia.
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page 330 ~

I, Hubert H. Martin, clerk of the circuit court
of the city of Lynchburg, do certify that the foregoing is a true transcript of so much of· the record of the
case of Catherine L. Harless, .A,.dministratrix of Thomas E.
Harless, deceased, and Gorman L. Burnett, Assignee, a,qa-inst
Atlantic Life Insurance Company, as the clerk was instructed
by the attorneys to copy (the original exhibits mentioned in
t~e Judge's certificate, and initialed by the Judge of said
court, to accompany this transcript and to be used without ·
being copied in said transcript), and I further certify that
notices as required by Section 6253~£ and Section 6339 of
the Code, were duly given as appears by paper writings filed.
with the record of said case.
The fee f oi: making_ said transcript is $10.00.
Given under my hand this 26th day of November, 1946.
HUBERT H. MARTIN, Clerk.
A Copy-Teste :
M. B. WATTS, C. C.
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