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IN THE 

·, :lreme Court of Appeals of Virginia 
AT RICHMOND. 

Record No. 3716 

VIRGINIA: 

In the Supreme Court of Appeals held at the Court-Library 
Building in the City of Richmond on Tuesday the 14th day of 
:March, 1950. 

TRI-STATE COACH CORPORATION, Plaintiff in Error, 

agafost 

THOMAS C. STIDHAM, ADMINISTRATOR OF THE ES­
TATE OF LONNIE THOl\IAS STIDHAM, DE­
CEASED, Defendant in Error. 

From Circuit Court of Wise County. 

Upon the petition of Tri-State Coach Corporation a writ of 
error and supersedeas is awarded it to a judgment rendered, 
by the Circuit Court of ,vise county on the 31st day of Octo-· 
ber, 1949~ in a certain notice of motion for judgment then 
therein depending wherein Thomas C. Stidham, administra­
tor of the estate of Lonnie Thomas Stidham, deceased, was 
plaintiff and tlle said petitioner was defendant, upon the pe­
titioner, or some one for him, entering into bond with suf­
ficient security before the clerk of the said circuit court in 
the penalty of four thousand dollars, with condition as the 
law directs. 
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' Supreme Court of Appeals of Virginia 

RECORD 

NOTICE. 

( 

To: Mr. R. C. Shannon, Attorney of record for Thomas < 
Stidham, Administrator of the Estate of Lonnie Thoma_ 
Stidham, Deceased, Plaintiff: 

Please take notice that the undersigned will, on the 8th day 
of December, 1949, at the office of the Honorable George Mor­
ton, Judge of the Circuit Court of Wise County, Virginia, in 
Appalachia~ Virginia, at ten o'clock, a. m., or as soon there­
after as practicable, tender to the said Judge, Certificate of 
Exceptions in the case of Thomas C. Stidham, Administrator 
of the Estate of Lonnie Thomas Stidham, Deceased, Plain­
tiff, "'· Tri-State Coach Corporation, DefeIJdant, copy of ' 
which is hereto attached, and apply to the said Court to 
sign and seal the same, and make it a part of the record in 
this case, and apply to the Clerk of the Circuit Court of Wise 
County for a transcript of the record in this case for the 
purpose of presenting said transcript to the Supreme Court 
of Appeals of Virginia, along with the petition for an appeal 
from a final decree of said Court rendered in said cause on 
the . . . . day of ........ , 1949. 

TRI-STATE COACH CORPORATION', 
Defendant. 

By: GREEAR, BOWEN, MULLINS & 
,vINSTON, 

Counsel. 

page 3a } Legal service of the foregoing notice is hereby 
accepted. 

This 8 day of December, 1949. 

THOMAS C. STIDHAM~ 
Administrator of the Estate of 
Lonnie Thomas Stidham, De­
ceased, Plaintiff, 

By: R. C. SHANNON, 
Counsel 
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page A 1 } Virginia: 

In the Circuit Court of Wise County. 

Thomas C. Stidham, Administrator of the Estate of Lonnie 
. Thomas Stidham, deceased, Plaintiff 

v. . 
Tri-State Bus Corporation, Defendant. 

NOTICE OF MOTION FOR JUDGMENT. 

To: Tri-State Bus Corporation 

You are hereby notified that on the 17th day of October, 
1949, at 10 o'clock A. M., or as soon thereafter as the matter 
may be heard, at the Courthouse in Wise, Virginia, the un-

'dersigned Administrator of the Estate of Lonnie Thomas 
Stidham, deceased, for and on behalf of the said Estate and 
heirs of said Lonnie Thomas Stidham, decease~ will move 
the Circuit Court of Wise County, Virginia for a judgment 
against you in the sum of Fifteen Thousand ($15,000.00) Dol­
lars, for damages for the death of said Lonnie Thomas Stid-
ham, as hereinafter set forth, to-wit: · 

That heretobefore to-wit on the 4th day of August, 1949, 
you were engaged in the business of and in the operation of 
buses, holding yourself out to the public to transport for hire 
such persons that might desire to ride thereon as a fare pay­
ing passenger; that your main office was then and is now 
located in Big Stone Gap, Wise County, Virginia. 

That on the 4th day of August, 1949, the decedent, Lonnie 
Thomas Stidham, an infant of the age of three (3) years, was 
a fare paying passenger on your bus in the usual course of 
business from Exeter, Virginia to Keokee, Virginia, on State 
Route Number 68, for which Route you the defendant herein 
operated over and along as a common carrier of passengers. 

That when said bus on the date aforesaid reached a point 
on said State Highway Number 68, Vesta Hold­

page A 2 } way signaled to the driver of said bus, who was 
then and there operating the same as your em­

ployee and agent, that she desired to alight or be discharged 
from said bus. That your agent and driver then and there 
stopped said bus for the purpose of discharging the said Vesta 
Holdway, who had the care, custody and control of the de­
cedent herein, Lonnie Thomas Stidham, an inf ant three (3) 
years of age, who also intended to alight or be discharged 
from said bus. 
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That your said driver or agent stopped said bus ',nd the de­
cedent herein got out of said bus and walked to ~ point of 
four (4) or five (5) feet up the road and on the right side of 
said bus. 

That it then and there became and was the duty of your 
driver and agent in stopping and starting the said bus to use 
the utmost care, diligence and foresight in the management 
thereof. 

That notwithstanding the high degree of care that your 
agent and employee the driver of the said bus owed the said 
decedent herein in stopping and starting the said bus, he the 
said driver started the said bus and ran over and upon the 
said decedent, Lonnie Thomas Stidham, with the l'ight wheel 
of the said bus from which the said Decedent, Lonnie Thomas 
Stidham, received injmies from which he died. 

That the death of the said Lonnie Thomas Stidham. dece­
dent~ was due directly and proximately to the fault, careless­
ness, and negligence of the driver of the said bus in the fol­
lowing among other particulars: 

,, . ·. 
1. That he the said driver started said bus without looking 

frontwards and first seeing that said bus could be started 
with safety. 

page A 3 ~ 2. In the failure of the said driver to keep a 
proper and reasonable Jookout. 

3. In the negligence of the said driver in starting the said 
bus without giving any signal of his intention so to start said 
bus. 

4. In the negligence of the said driver in starting said bus 
before the passengers, including the said Lonnie Thomas 
Stidham, decedent herein, had time to reach a place of safety. 

5. In the negligence of the said driver in failing to observe 
that the infant decedent I1erein was standing in the road in 
front of said bus, which conld have been clone had the driver 
exercised ordinary care. 

6. In the negligent and careless manner in which the driver 
operated said bus at the time and p]ace of the accident. 

7. In the negligence of tl1e said driver in starting said bus 
without first seeing that the said Lonnie Thomas Stidham 
had reached a place of safety so as not to be injured bv the 
starting of the said bus. -

By reason of the negligence, carelessness and improper con­
duct aforesaid of the said defendant, the said decedent was 
seriously and fa tally injured interna])y and otherwise, in and 
about his head, stomach and back as a result of· which be died 



Tri-State Coach Corp. v. T. C. Stidham, Adm 'r. 5 
. . 
instantly in Keokee, Lee County, Virginia, on the 4th day 
of August, 1949. 

1Vherefore, the undersigned administrator of the said de­
cedent's estate is entitled to recover damages from the de­
fendant for the death of the said decedent in the amount 

herein sued for. 
page A.4 ~ Given under my hand this 8 day of September, 

1949. 

THOMAS C. STIDHAM, 
Administrator of the Estate of 
Lonnie Thomas Stidham, De­
ceased. 

By R. C. SHANNON, P. Q. 

RETURN: 

Executed the within Notice on the Tri-State Bus CorpOl'a­
tion on the 9th day of September., 1949, by delivering a true 
copy of the within Notice in writing to E. Frank Duncan in 
person in Big Stone Gap, ,vise County, Virginia, at the prin­
cipal office of the said Tri-State Bus Corporation. He, the 
said E. Frank Duncan, being manager of the said Tri-State 
Corporation and said summons being delivered to the said 
E. Frank Duncan, at the principal office at the said Corpora­
tion. 

''Filed Sep 12, 1949. 

H. L. FLEMING, SWC 
by FRANK LINKOUS 

Deputy Sheriff. 

CHAS. I. FULLER, D. C." 

page A 5 ~ In the Circuit Court of ,vise County, Virginia. 

Thomas C. Stidham, Administrator of the Estate of Lonnie 
Stidham, deceased, Plaintiff 

v. 
Tri-State Coach Corporation, Defendant. 

PLEA OF NOT GUILTY. 

The said defendant, by its attorney, comes and says that 
it is not guilty of the ·premises in this action laid to its charge, 
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in manner and form as the plaintiff hath complained. And. of 
this the said defendant puts itself upon the country. 

TRI-STATE COACH CORPORATION 
By Counsel. 

FRED B. GREEAR 
Counsel for Defendant 

"Filed Oct. 27, 1949. 

page A 6 } Virginia : 

CHAS. I. FULLER, D. C." 

I' 
I 

· Circuit Court of ·wise County on Thursday the 27th day of 
October in the year of our Lord Nineteen Hundred and Forty­
nine. 

Present : The Honorable George Morton, Judge. 

Thomas C. Stidham, Administrator of the estate of Lonnie 
Thomas Stidham, deceased, Plaintiff, 

t1. 

Tri-State Bus Corporation, Defendant 

NOTICE OF MOTION FOR JUDGMENT 19695. 

Thi~ day came the plaintiff in person and by his attorney 
and the defendant appeared in Court by its attorney, there­
upon the plaintiff, by counsel, moved the court to be allowed 
to amend his notice of motion by causing the name of the de­
fendant therein to read "Tri-State Coach Corporation" in­
stead of "Tri-State Bus Corporation'' and the defendant 
Tri-State Coach Corporation, by its attorney, agreeing to 
said motion, the court doth sustain said motion, and it is 
ordered that tlle name Tri-State Coach Corporation be sub­
stituted for the name Tri-State Bus Corporation in plain­
tiff's notice of motion. And the de.fendant Tri-State Coach 
Corporation lmving filed its plea of not guilty, the plaintiff 
replied generally and issue was joined. Then came a panel 
of nine duly selected and duly qualified jurors, from which 
panel the plaintiff struck one and the defendant one, the re­
maining seven constituting the jury for the trial of the issue 
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joined in this case, to-wit: A. C. Reasor, Howard Broad­
water, W. E. Helbert, Frank B. Johnson, J.C. Chandler, N. 
C. McConnell and A. J. Horton, who were duly sworn to well 
and truly try the issue joined and a true verdict render ac­
eording to the evidence. And after hearing opening statement 

of counsel and the evidence and being instructed 
page A 7 } by the Court and hearing argument of counsel, re" 

tired to their room to consider of their verdict, 
11nd after sometime returned into court having found the fol­
lowing verdict, to-wit: "We the jury find $3,000.00 damages 
for the plaintiff ag11inst the defendant. A. J. Horton, Fore­
man. 

Thereupon the defendant, by counsel, moved the court to 
set aside the verdict of the jury so rendered against it and to 
grant it a new trial. And the defendant is directed to assign 
the grounds for its motion in writing and the court sets the 
said motion for argument on Oct. 31, 1949, at nine o'clock 
A. M. 

page A 8 } Virginia : 

GEORGE MORTON 
Judge 

Circuit Court of the Countv of Wise on Monday the 31st 
day of October in the year of our Lord Nineteen Hundred and 
Forty-nine. 

Present: Tl1e Honorable George 1\forton, Judge. 

Thomas C. Stidham, Administrator of the estate of Lonnie 
Thomas, Deceased, Plaintiff 

v. 
Tri-State Coach Corporation, Defendant. 

NOTICE OF MOTION FOR JUDGMENT 19695. 

This day came again the parties by their respective attor­
torneys and the defendant herein having filed his motion to 
set aside the verdict of the jury rendered against it in this 
case and the grounds for said motion in writing, the said mo­
tion was argued by counsel. And the Court hearing said ar­
gument and being advised of its judgment, overrules the de­
fendant's said motion, to which action of the court in over­
ruling his motion, the defendant, by counsel, duly and prop­
erly excepted. 

It is theref~re consider~d. by the Court that the plaintiff, 
Thomas C. Stidham, admimstrator of the estate of Lonnie 
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Thomas Stidham, deceased, do recover and have judgment 
against the defendant, Tri-State Coach Corporation, for the 
sum of Three Thousand ($3,000.00) Dollars, with interest 
thereon to be computed at the rate of 6% per annum from the, 
27th day of October, 1949, till paid, together with his costs,. 
by him, in this behalf expended. 
· And the defendant, expressing itself aggrieved by the ac­
tion of the court in overruli11$' its motion to set aside the ver­
dict of the jury, and signifymg its intention of applying to 
the Supreme Court of Appeals for a writ of ei-ror ancl super-

sedeas to said judgment~ execution of said judg­
page A 9 ~ ment is hereby suspended for sixty days, · pro-

vided the defendant, or someone for it, execute­
a suspending bond in the penalty of $300.00 conditioned and 
payable as tbe·law directs, on or before the 25th day of No­
vember, 1949, with surety to be approved by the Clerk of this 
Court. 

page 4 ~ ORDER. 

TI1is day came the parties, by their attorneys, and the De­
f endnnt, by counsel, tendered to the Judge for signature a 
stenographic report of testimony and other incidents of the 
tr.ial in the above-styled case and Certificate of Exceptions; 
and,. it appearing to the Court, in writing, that R. C. Shannon, 
Esq., Attorney of record for the Plaintiff, has had reasonable 
notice that said stenographic report of testimony and other 
incidents of the trial and Certificate of Exceptions would be 
presented at this time and place to the Judge for signature,. 
the said stenographic report of testimony and other incidents 
or the trial and Certificate of Exceptions, was on this the 
8th day of December, 1949, within sixty days from the time 
final judgment herein was entered, received, signed and sealed 
by the Judge of tbis Court, and ordered to be made a part 
of the record in this case. 

page 5 ~ Virginia ~ 

GEORGE MORTON (Seal} 
Judge 

In the Circuit Com·t of ·wise County. 

Thomas C. Stidham, Administrator of the Estate of Lonnie 
Thomas Stidham, Deceased, Plaintiff, 

'V. 

Tri-State Coach Corporation, Def enclant. 
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NOTICE OF MOTION FOR JUDGMENT. 
No. 19695. 

Stenographic report of all the testimony, together with all 
motions, objections and exceptions on the part of the respec­
tive parties, the ·action of the Court in respect thereto, all 
the instructions offered, amended, granted and refused, and 
the objections and exceptions thereto, and all other incidents 
of the trial in the above-styled case~ tried in the Circuit Court 
of Wise County, Virginia, on October 27, 1949, before the 
Honorable George Morton, Judge, and a Jury. 

Appearances: R.. C. Shannon, Esq., of Appalachia, Vir-
ginia, Counsel for the Plaintiff. · 

Fred B. Greear, Esq., of Norton, Virginia, Leslie Mullins~ 
Esq., of Norton, Virginia, Counsel for the Defendant. 

page 6 ~ The Jury was selected and sworn to try the case. 

The witnesses for both sides were called, sworn and ex­
cluded. 

Opening statements were made by Mr. Shannon on behalf 
of the Plaintiff, and by 1\Ir. Greear on behalf of the Defend­
ant. 

THEREUPON, the following proceedings were had, to­
wit: 

Mr. Shannon: Your Honor, I want to call the driver as 
an adverse witness. 

Mr. Greear: I object. He is no party to the suit. I be­
lieve the statute says "par.ties". They didn't sue the driver. 

The Court: Let me see the statute. A corporation can 
only speak through its agents, of course. 

:Mr. Greear: He is not an agent. He is not an employee. 
i\Ir. Shannon: He was at that time. 
The Court: Let me see counsel in chambers. 

Whereupon, Urn Court and Counsel retired to Chambers, 
where the following proceedings were had, to-wit: · 

l\fr. Greear: '\Ve object to the introduction of 'Mr. Clark 
under cross examination and believe that if he is introduced 
by the plaintiff, he should be the plaintiff's witness and the 
plaintiff would be bound by his testimony, whatever it may 
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be. The witness Clark is not an employee of the 
page 7 } Tri-State Coach Corporation; he has not been for 

some time. In fact., he was discharged for insubor­
dination with his employer and if he is adverse at all, he is 
adverse to the corporation at this time. 
· .The plaintiff has four witnesses, all members of the de­

ceased 's family, who were present and saw what happened 
and tltere is no limit with reference to what he can show about 
the accident and he does not need to put on Mr. Clark as an 
adverse witness to prove his case, because he has eye-wit­
nesses who were there present and saw it, who are here and 
attending court, sworn, ready to testify. 

We think it would be prejudicial to the defendant to allow 
him to place this man on the witness stand and cross-examine 
him. 

The Court: Have him come in here and I will ask him if 
he refused to talk to you. 

Mr. Shannon: Yes, sir. 
The Court : Or you can ask him. 

"\V ALTER C. CLARK 
having been first duly sworn, wa~ examined and testified as 
follows: 

EXAMINATION. 

By l\Ir. Shannon: 
Q. I believe, Mr. Clark, I wanted to talk to you 

page 8 } about the accident a while ago Y 
A. That's right. 

Q. You told me you wouldn't talk to me f 
A. I said I wouldn't make anv statements out of court. I 

would say what statements I wanted to make on the witness 
stand. 

Q. I believe I told you I just wanted to get tho facts about 
the case? 

A. I didn't pay any attention to what you told me. 
Q. At any rnte, you refused to talk to me? 
A. That's right. 

The Court: You were driving the bus at the time it was 
involved in this accident Y 

The ,vitness: Yes, sir. 
The Court: And you refused to tell anything to the plain­

tiff's counsel m;1.til you were on the witness stand Y 
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The Witness: That's right. 

By Mi·. Shannon: 
Q. I believe you told me that you knew my position and I 

did represent the plaintiff, I believe I told you I represented 
the plaintiff, didn't U 

A. You told me that. I don't know as I spoke to you in 
those words. 

Q. I believe you told me something to that effect, that you 
knew my interest in the case Y 

page 9 } A. No, I just said I think I told you, that is the 
words I think I said, I think, "I know who you are. 

Therefore, if you want any statement, you will get it on the 
witness stand." 

Q. I believe I told you I did represent the plaintiff! 
A. You did, yes. 

Mr. Shannon: That is all. 
The Court: That is all, Mr. Clark, thank you. Well, it 

-seems to me if he wants to put him on as an adverse witness, 
he can do it. 

Mr. Shannon: I want those questions in the record. 
The Court: Yes, sir, that goes in the record. 
:Mr. Greear: We except to the ruling of the Court. 

,vHEREUPON, the Court and Counsel returned into Court 
and the following evidence was introduced on behalf of the 
Plaintiff: 

The Court: All right, gentlemen, you may proceed. 
Mr. Shannon: As an adverse witness 7 
The Court: Yes. 

WALTER C. CLARK 
called as an adverse witness, was sworn and testified as fol­
lows: 

DIRECT EXAMINATION. 

By Mr. Shannon: 
page 10 } Q. What is your name? 

A. Walter Cla1-k. 
Q. ,Yalter Clark? 
A. Yes. 
Q. Where do you live Mr. Clark Y 
A. Appalachia. 

I • • 

Ii. , 
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Q. You are not now employed by the Tri-State Bus Com-
pany ! 

A. No, sir. 
Q. How long has it been since you worked for them 7 
A. Since the 15th of last March. 
Q. Mr. Clark, I believe you were the driver of the bus when 

an accident happened near Keokee, in which the infant Lon­
nie Stidham was killed, were you not! 

A. Yes, sir. 
Q. Who signaled you to stop that bust 
A. What do you mean f 
Q. Well, how come you to stop the bns at the timet 
A. Someone pulled the buzzer on the. bus. 
Q. Do'you know who that wast 
A. No, sir. 
Q. Did you see the inf ant Stidham get off the bus 'l 
A. I did. 

Q. Who was with him when he got off the bus 'l 
page II ~ A. This little girl, I forget her name. 

Q. Who got off of the bus first 'l 
A. Shirley Holdway. 
Q. Was that the little girl f 
A. That was the little girl. 
Q. About nine years oldt 
A. Yes. 
Q. How long after Shirley Holdway got off until the infant 

got off'l 
A. He followed on off behind her. 
Q. Did the infant have hold of her handt 
A. I couldn't say. 
Q. You don't know that t 
A. No, sir. 
Q. How long after the infant got off 1111til Vesta Holdway, 

the grandmother got off 1 
A. Oh, I wouldn't know in minutes, because she was asking 

me the bus schedule there and, therefore, I wouldn't-I 
couldn't say the time at all. 

Q. They were about all together thong~ weren "t they,. 
when they got off¥ 

A.. No, the girl and little boy, they got off first. lfrs. Hold­
way, she started to get off and she turned around in the door­

way asking me t.lie schedules on that bus coming 
page 12 ~ back through, said sl1e was going over to a garden, 

I believe she said, and she wanted to catch that bus 
back into Exeter. · 
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Q. Did you ever see the child after it got off the bus 7 
A. No, sir. 
Q. Did you ever look for the child after it got off the bus Y 
A. Not particularly looked for the child; no, sir. 
Q. Did you give any signal of your intention to start before 

you started that bus T · 
A. No more than just started out after the passengers com-

pletely leave the bus. 
Q. Did you give a hand signal or anythingi 
A. No, sir. 
Q. Which way were you looking when you started the bus T 
A. Well, I imagine I would be looking forward to see if the 

road was clear. Of course, I look out to the side to see if 
the road was clear before I pull out in the highway. 

Q. You imagine you were, but were vou 1 
A. I would say I was: yes, sir. • 
Q. ·what would make you say you were? 
A. Because I have always bad that habit. . 

Q. You have always had that hab1t1 
page 13 } A. Yes, sir. 

Q. How far did you drive until someone 
screamed! 

A. Well, according to the marks on the road, I would say 
from the time that I made my first stop until I let the pas­
sengers off and until I started and stopped the last time, after 
the scream, I would say it was between 28 and 36 inches. 

Q. Now you are going· by the marks in the road, aren't you? 
A. Yes, sir. 
Q. You say you never did see tbe child after the child got 

off the busf 
.A.. Not until we got it out from under the bus. , 
Q. Did you look for tbe child to see where it was when you 

started that bus Y 
A. No, I always looked at my door to see my doors are 

clear and there was nothing in front of me before starting 
out. 

Q. Didn't you look with reference to this child? 
A. No, sir. 
Q. You did notf 
A. No, sir. 
Q. I believe you pulled up there and as quick as Vesta got 

off when she was asking ~·on those questions, you put it. in 
gear and started on out Y 

page 14 } A. No, sir. 
Q. How did it happen f 
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A. ,v ell, I don't know how long a time elapsed there or I 
don't know what delayed the time, but after this girl and the 

· kid got off the bus, they went around the bus, I seen them 
go around to the back part of the bus, when they got off, they 
stepped off in that direction. I don't know if they turned 
around while we was having our conversation or whether 
they made a complete turn around the bus, but she stood in 
the doorway asking me the schedule on that bus coming back 
and I explained the schedule to her and she left out the door 
of the bus, walked around the door of the bus to the back way 
of it and when she screamed, she was on the opposite side of 
it, going in the direction of Kcokec Depot. When she 
·screamed it froze me in my tracks, whenever she put out that 
scream, I just stopped quick, didn't seem like I more than 
let out on the clutch until she screamed. 

Q. You say the child g·ot off and walked around that way? 
A. The last I seen of them, they got off of the door. The 

Dus was headed just like I am facing you, toward Calvin. 
They got off the door on the rig·ht, which was the only way to 
get off the bus. The last I seen them, they stepped off the 

bus. I did not notice which way the kid went, but 
page 15 ~ the girl turned in the direction going toward the 

rear of the bus. 
Q. I believe you stated they went in the direction of the 

right and you didn't see the child any more¥ 
A. I told you I didn't see that child after it got off the 

bus. 
· Q. You didn't look for it? 

A. No, sir, we are not in the habit of doing that for the 
simple reason we look ahead in pulling out and see that our 
doors are clear before starting up. 

Q. Usually don't you see that passengers are in the clear 
before you start the bus Y 

A. To see if they are in clear of the door. We know they 
are not in front of the bus. 

Q. That includes children? 
A. ,ve don't get out and look around the bus to see there 

is nobody around it. 
Q. That includes children too? 
A. Yes, sir. 
Q. Yet you know a child might run in front of the bus, 

don't you 7 . 
A. \Vell, it is not-I wouldn't think so if they are with 

someone else. If the kid had been hy itself, I guess I would 
have noticed the kid more closely. _. 
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gidi 

1V alter. C. Clark. 

Q. The kid was not ahold of anyone, was it 1 
A. I couldn't sav that. 
Q. lYell, who was the child with, Vesta. or the 

A. I told you, with the girl 
Q. They were all getting off there right together! 
A. I explained that. · 
Q. ,v ell, were they 1 
A. The girl and the kid got off first. Vesta stopped in 

the doorway. 
Q. "\Veil, before she stopped in the doorway, were they all 

getting off together, that is nearly together'j 
A. They were going down the aisle together; yes, sir. 
Q. And then Vesta stopped and asked you some questions f 
A. That's right. 
Q. You started to answer those questions and did answer 

them? 
A. I did. 
Q. And then you put your bus in gear and started out with­

out looking any more for the child Y 
A. I explained to you that I looked to see if my doors were 

clear before I started out. I also looked to see if there was 
oncoming traffic meeting me before I go on the highway. 
There was notbing in front of me in my vision. 

Q. I believe this bus is a rear engine job 7 
page 17} A. That's right. 

Q. You bave a better view in front with the rear 
engine job? 

A. Yes, sir. 
Q. You can see right down to the ground T 
A. Not direct, no, sir. 
Q. About how far can you see? 
A. Oh, I guess-I don't know, I never had thought about 

it tliat way, took any view on it. 
Q. Well, you have driven the bust 
A. That's right. 
Q. About how far would you say? Yon are better ac­

quainted with it than the Jury. 
A. I guess about two or three foot in front of you. 

lilr. Shannon: That's all. 
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.... 

I 

CROSS EXAMINATION. 

By Mr. Greea:,;: 
Q. Mr. Clarkt a~ I understand it, you were driving along 

and had these people as passengers on the bus 1 
A. Yes, sir. . 
Q. Were there uy other passengers on the bust 
A. There were-besides Mrs. Holdway and the girl and the­

kid i 
Q. Yes. 

page 18 ~ A. Yes, sir. 
Q. Who were theyf ; 

A. Worley Stidham, Tommy C. Stidham, the child's father,. 
and J. T. Thomas. 

Q. That is the child's father and I believe the other is the 
grandfather! 

A. Yes, sir. 
Q. His father and grandfather were on there too 'l 
A. Yes, sir. 
Q. Did they got off when they pulled the cord there t 
A. No, sir. 
Q. They remained on the bns ¥ 
A. Yes, sir. 
Q. Where were they sitting t 
A. I couldn't say. 
Q. At the time that Mrs. Holdway screamed, when she saw 

the child under the bus,. which one got off the bus first, you 
or the father or grandfather 'l 

A. No~ they got off first, because I hadn't closed tbe door 
on my bus and when I come to a stop, thev all unloaded be­
fore I had time to cut the motor off, take ·care of the emer­
gency brake. I believe they were all off the bus before I got 
off of it. 

Q. I will ask you whether or not at the time yon 
page 19 ~ stopped and were talking to :Mrs. Holdway, the 

engine on the bus died and had to be started again 'l 
A. Well, it seems like it did. I won't say for certain about 

that. It has ·been some time since the accident. 

Mr. Shannon: Your Honor, I object. I put him on as an 
adverse witness. He can cross-examine. I believe he can 
cross-examine, but I don't believe he can go ahead and lead. 

The Court: You say he can or can't t 
Mr. Shannon: I say he can. 
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The Court: If he can cross-examine, he can ask him lead-
ing questions. Proceed. 

Q. Mr. Clark­
A. Yes, sir. 
Q. Did they get off when tl1ey pulled the cord there 7 

about the time the scream happened Y 
A. Yes, sir. 
Q. As to where she was? 
A. Yes, sir. 
Q. Where was she Y 
A. ,v ell, I would say she was around 100 feet, between 100 

to 120 feet on the opposite side of the road, over toward the 
Keokee Depot. 

Q. Is there a bridge on that little road that leads 
page 20 ~ down to the Depot 1 

A. Yes, sir. 
Q. ,vhere was she with reference to the bridge 1 
A. She was right out on that bridge. 
Q. She was right out on that bridge 1 
A. Yes, sir. . 
Q. Is that on tlie road tl1at is traveled by the bus or another 

road? 
A. No, that is a side road. 
Q. A side road Y 
A. Yes, sir. 
Q. Did you know anything about where :Mrs. Holdway's 

garden was located, which side of the road it was on or such 
as thaU · 

A. No, sir. 
Q. Did that bus on that run have any particular place to 

stop along there or did it just stop wherever people wanted 
to get off? 

A. Stopped wherever they pulled the cord ancl wanted _off. 
Q. ,vhat was the condition of the. road that morning1 
A. It was dry. 
Q. ,vbat was the condition of the weather? 

A. Fair. 
page 21 ~ Q. What part of the road did you let them off, 

when they stepped off of the bus, where did they 
step off on, what part of the road f 

A. To the right of the road. 
Q. Did they step off on to the shoulder Y 
A. Yes, sir. 
Q. ,vas that a smooth shoulder thereY 
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A. Yes, sir. 
Q. Was there plenty of room for them to walk along the 

shoulder beside the bus Y 
A. Yes, sir. 
Q. I believe you say you so noticed the child get off and 

go back towards the back of the bus f 
A. No, I wouldn't say which way the child-the baby you 

are talking abouU 
Q. The little girl. 
A. The little girl, yes, sir. 
Q. Do you remember if she held his hand to get down the 

stepsf 
A. No, sir, I don't. 
Q. Does that bus have steps? 
A. It does. i , 

Q. How old was this child, if you know? 
A. ·which one? The smallest oneY 

page 22 ~ Q. The baby. 
A. Well, at the time of the accident I think the 

child's father told me it was four years of age, but I learned 
later they said the child was younger than that. 

Q. Younger than thatf 
· A. Yes, sir. 

Q. Now when :Mrs. Holdway finished talking to you and 
stepped off, which way did she .walk? 

A. To the back of the bus. . 
Q. At that time when she got off, what did she say, any-

thing about the child then 1 
A. No, sir. 
Q. Where do you say she was when she hollered to you? 
A. ,Vhen she screamed and I turned around, well, I would 

i,ay she was around 20 to 30 feet on the opposite side of the 
bus, on the opposite side of the highway. 

Q. Where was sh_e up to, near the front of the bus, middle 
or backY 

A. More to the middle I would say. 
Q. More to the middle of the bus? 
A. Yes, sir. 
Q. Did your bus remain in that position until the officers 

came and investigated the accidenU 
A. Yes, sir. 

page 23 ~ Q. It didn't move at all when Trooper Pierce 
was there? · 

A. No, sir. 
Q. ,Vllich wheel struck the child! 
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A. The right frout, inside. 
Q. You mean inside 7 
A. Inside of the wheel 
Q. How could you tell it was the inside part of the tire 

that struck iU 
A. It showed a mark on the tire, there was hair there, and 

:also it was damp like there was blood or something on that 
tire where it had hit the kid. 

Q. Did that dampness · and the signs of the injury to the 
child extend to the outside of the tire! 

A. Yes, sir. 
Q. Or just to the inside 7 
A. No, to the outside, like this was your tire here (indi­

cating) and like it just was headed toward the jury there. 
Q. I don't believe you understood my question. What I 

was getting at is whether or not it extended to the side of the 
tire that was toward the door or whether it was all on the 
side of the tire toward the other wheel! 

A. That's right, the inside toward the other whee!. 
Q. Toward the other wheel! 

page 24 } A. Yes. 
Q. That is the only place there was any sign on 

the tire? 
A. Yes, sir. . 
Q. At the time that this happened, did you talk there to 

the other members of the family who were on the bus, soon 
after it happened 7 

A. After it happened f 
Q. Yes. 
A. To the child's grandfather I believe was all. 
Q. I will ask you if they told you there there was no way 

vou could have helped it? 
• A. They did. 

l\lr. Shannon: I object to that question. 
The Court: Objection sustained. 

I f 

Q. What statements did they make to you with reference 
to whether they blamed you or whether you could have helped 
iU 

Mr. Shannon: Your Honor, I object to that. 
The Court: Objection sustained. He can tell if they made 

any statements to him as to how the accident happened. 
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Q. Did they make any statements you f • 
A. The child's grandfather, Worley Stidham,. 

page 25 } told me, '' Clark, I don't want you to feel like we 
are against you on this;.'' 

Mr. Shannon : I object to that. In other words, he is not 
a party to th& suii. He has nothing to do with the suit. 

The Court: He can tell what the conditions were there or 
anything like that. 

Mr. Greear: L think that would be res gtstne, right at the 
time it happened, while all the excitement was on. 

The Court: Any thing he said to him as to. how the acci­
dent happened would be res gestate, but what he is stating 
here might be an opinion of this man, he was not holding him 
responsible, as the grandfather. He doesn't have any interest 
in the case as I know of, except his personal opinion. 

Mr. Greear: ,ve except to· the ruling of the Court. 
The Court: I will sustain the objection. 

Q. Now, Mr. Clark, come up here to the jury just a minute. 
I show you a picture which shows the 1·oad and nsk you if 
that is a trae representation of that roadway and side road t 

A. Yes, sir~ it is. 

page 26 } Mr. Greear: We desire to introduce tI1is as Ex­
hibit No.1. 

(The picture was ma:rked and filed Exhibit No. l, ·witness: 
w alter c~ Clark.) 

Q. Will yon show us on this now the Keokee Depot? 
A. This little building here, is just an open station where 

the old Keokee Depot was. In other words, it is just a flag 
station, just to get in out of the weather. 

Q. Where is the bridge that you said the girl was on when 
the accident occurred f 

A. Back in here (indicating). 
Q. Where I1ad you stopped your bus? 
A. Along about here (indicating). 
Q. I show you another picture whicl1 shows that intersec-­

tion up there close, is that a true representation of the road! 
there? 

A. It is. I ' 

Mr. Greear: . ,ve desire to introduce that as Exhibit No. 2'. 
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(The picture was marked and filed Exhibit No. 2, Witness 
Walter C. Clark.) 

Q. That shows. the intersection where you stopped your 
bus and the side road turning off? 

A. Yes. 
page 27 ~ Q. I show you another picture of the front end 

of the bus of the Tri-State Coach Corporation and. 
ask you if that is the bus you were driving that morning! 

A. l\1 ell, that I couldn't say. · I don't see tbe number on 
that bus there, but the numbers are on the comer but that is 
the same type of bus as I was driving, but the bus I was driv­
ing was No. 112. 

Q. You don't know whether that is 112 ¥ 
A. I don't know whether that is 112. 
Q. You don't remember the license number¥ 
A. No, sir, I don't. 
Q. That is the same bus 1 
A. Same type bus, yes, same thing. \ 
Q. Is that the way the doors opened on it? 
A. That's right. 
Q. Is that the way the doors were open Y 
A. Yes, sir. . 
Q. Point out on tliat picture what part of the wheel showed 

the signs of hitting the child Y 
A; Right on the inside of this wheel, over on the side fac­

ing the inside of the bus, the inside of this front tire. 

Mr. Greear: ,ve introduce that as Exhibit No. 3. 

page 28 ~ (The picture ,vas marked and filed Exhibit No. 
3, witness ,valter C. Clark.) 

1ifr. Greear: I believe that's all, Mr. Clark. 

RE-DIRECT EXAMINATION'. 

By Mr. Shannon: 

1\Ir. Greear: One other question. About how wide is the 
macadam tl1ere., l\Ir. Clark? 

The Witness: I would say around 15 to 18 foot, approxi:. 
mately 15 foot. 

Mr. Greea1·: ·were there anv other vehicles on the road 
around the bus that morning af alH 

The ,vitness: No, sir. 
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Mr .. Greear: Any people in sight when you looked down 
the road the way you were going? 

The " 7itness: No, sir, not as I know, sir. 

By Mr. Shannon: 
Q. Mr. Clark, now this bus here is a very low bus, isn't it, 

that is the front end of it is a very underslung proposition Y 
A. Yes. 
Q. How high would you say it is? 
A. I would say about-well, I can't hardly say exact, may­

be 12, fourteen inches. 
Q. Twelve or fourteen inches hight 

A. Yes. 
page 29 ~ Q. In other words, a kid couldn't harly get back 

under the bus Y 
A. Oh, yes. 
Q. It would have to get down and crawl V 
A. Yes, couldn't walk in under it. 
Q. You tell the Jury that the blood was on that side of the 

wheel? 
A. Yes, sir, back part of it. 
Q. Of course, the wheel turned over, but it was on the in­

side of itY 
A. That's rigl1t. 
Q. I believe you also told me that you didn't know abou.t 

how far the defendant pulled from the time you had started 
until you stopped 1 

A. I told you I didn't know how fart 
Q. Yes. 
A. I think I made the statement I went approximately 28 

to 36 inches. 
Q. That is from the time you started until you stopped t 
A. Until I stopped., yes, sir. 
Q. You based that on what? 
A. :Marks on the road. 
Q. Could you tell where tI1e bus bad stopped by the marks 

on the roadf 
page 30 ~ A. That is what I would have took it for, the 

way the bus showed that there after I pulled it up, 
there was black spots on the rond, on the right rear wheels 
where you see cars stop, one wheel brakes quicker than the 
other, make a mark on tl1e road. That is the type mark on 
the road with those dual wheels and on the other side it was 
not that way. It was just on the right rear wheel. 

Q. The right 1·ear wheel was off the pavement! 
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.A. No, sir. 
Q. In other words, you stopped on the pavement? 
A. Yes, over as far as I could get. 
Q. Of course, you came to a. stop gradually and you started 

out slowly when you startedi 
A. I would think so, yes. 
Q. You might have driven on some distance further than 

thaU 
A. What do you mean i 
Q. Well, I mean you are basing as to I1ow far you went 

there before you hit this child merely on what you examined 
there after that, aren't you 7 

A. That's right. 
Q. You might have driven some few feet further than that, 

might you not? 
A. Well, I don't believe my judgment is that bad. 

Q. You believe your judgment is not that bad 7 
. page 31 } A. I did not have anything to measure it with, 

no tape line or nothing there. 
Q. You had dual wheels on this bus T 
A. That's right. 
Q. You weren't loaded, were you, you didn't havP. a heavy 

load, did you 7 
A. No, sir. 
Q. The road was dry, wasn't it T 
A. Yes., sir. 
Q. Why would you account for the black marks? 
A. Well, it was where one wheel, the brake took on one 

wheel quicker than it did the rest. In other words, it was 
not all proportionately adjusted together. If they had been, 
there wouldn't have been any marks on the road at all, but 
one wheel grabbed the pavement before the others. 

Q. Do you recall that one wheel did grab the pavement be­
fore the others T 

A. The mark on the road showed that. 
Q. That is just a matter of your opinion, but you were driv­

ing the bus. As a matter of fact, did one brake take before 
the other7 

A. That, I couldn't say. 
Q. Well, you had been driving that bus how long? 

A. Well, I couldn't say whether I drove it any 
page 32 } other otlzer than that shift that I was on, because 

they have a habit of changing buses on that shift 
very of ten. 

Q. Very often! 
·-· 
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Walter C. Clark. 

A. Yes., sir. 
Q. Were the brakes out of adjustment OID this bus that yoo 

noticed! 
A. No, not no extent, no, sir, no more than iust one seemed! 

like it took quicker than the other by the marks on the road. 
Q. One seemed like it took quicke1· than the other by the 

marks on the road 1 
A. Yes., sir. 
Q. Did you ever notice that any other time V 
A. I never·· jammed the road at any other time. 1 :had no 

reason to. 
Q. You have driven a bus a lot and you can tell one wm 

screech if one 'takes quicker, the wheels will slide, won't 
theyi 

A. I would think so. I don't know about the screeching: 
part. 

Q. If they slide on the pavement, they usually make a noise!' 
A. They do sometimes if you are making a lo.t 

page 33 } of speed., I guess, come to a sudden stop, but just 
at a slow speed, I don't see where it would have 

any great force there to make a noise. 
Q. How many black spots were on the road to the Fight 

there where you m·e talking about Y 
A. Two. 
Q. When did yon examine it t 
A. Right after the accident. 
Q. Where was the child when it was examined 1 
A. They done brought it out. 
Q. How longt 
A. Oh, I couldn't say how long it was after they held the 

inquest there. 
Q. Why did you look for black marks in the roadf 
A. I was trying to picture in my opinion whether I was at 

fa ult in any way to kill that kid. 
Q. In other words, you started then to investigate after 

the child had been gone about a half hour-I1ow long had the 
child been gone 7 · 

A. I couldn't sav. 
Q. What made yon think it was your fault f 
A. Sirt 
Q. What made yon think it was your fa ult T 
A. I didn't say it was my fa ult. 

page 34} !fr. Greear: I object. 
The 1Vitness: I have cl1ildre11 the same as any-
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Walter C. Cla-rk. 

body else. I have got a kid just the same size as that kid. I 
got feelings for them. 

Q. Is that the reason, because vou had a great feeling, you 
got out and looked for this skid mark j 

A. I didn't especially look for no skid mark, no, sir. I was 
measuring that there at first in my own mind, how it hap­
pened, how come that happened. 

Q. In other words, you were paying so little attention, you 
really didn't know how it happened, did you f 

A. There was no one, no, sir, knows how it happened. 
Q. That includes you, doesn't it? 
A. That's right. 
Q. You don't know, do you 1 
A. No, sir. 
Q. You don't know but what that child was not out eight 

feet in front of you? 
A. I do know it was not out eight feet in front of me. 
Q. You don't know that he was not out four or :five do 

you¥ 
A. I know I didn't see him in front of the bus. 
Q. You know you didn't look, did you 1 

A. I did look,, in front of the bus, but not espe­
page 35 ~ cially looking for the kid. 

Q. You did look in front of the bus but not espe­
cially looking for the kid f 

A. That's right. 
Q. When you looked, did you look up the road to see if 

anything was coming Y . 
. A. I always do. 
Q. Did you this time 1 
A. Certainly. 
Q. Did you look down! 
A. Why would I be looking down l 
Q. Why would you? 
A. That's right. 
Q. You didn't look down to see if there was anything com-

ing·? 
A. I don't know whether I did or didn't. 
Q. You don't know whether you did or didn't Y 
A. No, sir. 
Q. You won't tell the Jury that you looked down there 

close to this bus, as closely as you could see, if anything was 
in front of you? 

A. No, sir. 
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lValter 0. Clark. 

Q. Yet you knew that child had got out right there didn't 
you? 

page 36 ~ A. I did. 

Mr. Shannon: That's all. 

RE-CROSS EXAMINATION. 

By l\Ir. Greear: 
Q. l\Ir. Clark, as I understand you, you didn't make any 

particular search for the child 1 
A. That's right. 
Q. Did you notice anything that ,varned you to make a 

search for the child Y 
A. No, sir. 

l\fr. Shannon: I object to that. Reason enough is that 
the child was. there. He said he knew it was there. 

Q. He didn't know it was there. 

The Court: Objection overruled. 
Mr. Shannon: It had gotten off there. 

Q. You did look before you moved the bus at all f 
A. Yes., sir. 
Q. You saw nothing? 
A. Never; no, sir. 
Q. Nothing that would interfere with the movement of the 

bus? 
A. That is right. 
Q. Were your doors clear, your door clear at the side! 

A. Yes, sir. 
page 37 ~ Q. How far did you sit from that doorf 

A. I will say it was about, I think the bus was 
about eight foot inside, eight foot wide, something like that. 
I was on the opposite side. . 

Q. Right across from the door? 
A. Yes, sir, right straight across from the door. 
Q. ·How close was your seat to the windshield f 
A. I imagine about between two and three foot. I would 

Hay at least two foot. 
Q. From the windshield! 
A. Yes~ sir. 
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JV alter C. Clark. 

Q. Now does that bus slope in at tbe bottom, does this bot-
tom part slope in and the wind.shield stick out higher! 

A. No, sir. 
Q. Just about straight up and down f 
A. Yes., sir. 
Q. I believe you said sitting there you think you could see 

,vi thin two to three feet in front of the bumper f 
A. That's right. 
Q. You saw nothing there 'I 
A. That's right. 
Q. When Mrs. Holdway got off of the bus, could she see 

all around the front of it there? 
page 38 } A. Yes, sir., I imagine she could. 

Q. Did she say anything to you there about the 
child'l 

A. No, sir. 

Mr. Greear: I believe that's all. 

RE-DIRECT EXAMINATION. • • 

By Mr. Shannon: 
Q. How much time did you give Mrs. Holdway to look for 

the child? 
A. Well, I didn't particularly give her any time, looking 

for the child, because I didn~t even have the child in my mind. 
The little girl went off with the child. 

Q. They went off together, didn't they? They were all walk­
ing down the aisle togetlier? 

A. Yes, but Mrs. Holdway held up in the bus, where the 
little girl got off. 

Q. To ask you something! 
A. Yes, sir. 
Q. The next thing you thought about tbe little child- . 
A. {Interposing) I didn't give the child a thought. When-

<iver she screamed, I still didn't give the child a thought. I 
didn't know what it was, it just shocked me when she 
screamed. I didn't give the child another thought. 

Q. You could see two or three feet ahead of you, but you 
tlon 't know whether you looked down there, did you 7 

A. That's right. 

page 3~ } Mr. Shannon: That's all. 
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J. T. Thomas. 

RE,.CROSS EXAMINATION. 

By Mr. Greear: 
Q. Mr. Clark, had the- child been moved at all when you 

got off the bus 1 
A. No, sir. 
Q. I will ask you which way his feet were extending whether 

. they were under the bus or toward the outside? 
A. They .wei e under the bus, extending toward the rear of 

the bus. 
Q. Under the bus and extending back toward the rear! 
A. Yes, sir .. 
Q. What part of the child's body had been strnck with the 

wheel! 
A. Back of its head. 
Q. Any other part Y 
A. No, sir. 

Mr. Greear: That's all. 
Mr. Shannon-: That is all. 

(Witness excused.) 

page 40 ~ J. T. THOMAS 
the next witness, having been first duly sworn,. was 

examined and testified as follows: , 

DIRECT EXAMINATION. 

By Mr. Shannon~ 
Q. What is your namef 
A. J. T. Thomas. 
Q. How old are you t 
A. Twenty-two. 
Q. Where do you live f 
A. Exeter. 
Q. How long bave yon lived there? 
A. Two years. 
Q. I believe you are a brother-in-law to Thomas Stidham 't 
A. Half brother-in-law. 
Q. You did marry his half sister, I believe t 
A. Yes, sir. 
Q. You are married yourself! 
A. Yes, sir. · 
Q. I mean you live at Exeter'! 
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J. T. Thomas. 

A. Yes, sir. 
Q. I believe at this particular occasion that this accident 

happened, you were on the bus Y 
page 41 } A. Yes~ sir. 

Q. Go ahead and tell the Jury there just what 
happened. 

A. Just what happened. ,vell, I was on the bus going to 
work, me and Tommy and my father-in-law. vVell, when this 
.woman, Mrs. Holdway, she must have rung the bell to get off. 
,vell, the bus stopped near the Keokee Depot. I guess that 
you all know where it is though. And when she stopped the 
bus to get off, well the girl got off first, Shirley Holdway. 
,vell, when she got off, tbe little boy followed her. Well, 
then this woman, she started to get off. Mrs. Holdway, she 
got on the second step down, she turned around and she said, 
"'Vhat time will the next bus be back?" He said, "About in 
30 minutes." She said, "'Vell, I can't catch that one. What 
time will the next one be back!" He said at ten-thirty. 

Then wl1en I got off the bus., I was the last one got off, 
why- . 

Q. Well now, just before that, I will a~k you this, were they 
all getting off more or less together or-

Mr. Greear: I object to that as calling for a conclusion. 
The Court: It is leading. Objection sustained. 
Q. How were tl1cy getting off the bus, Vesta and the little 

girl and the little boy? 
page 42 } A. ,v ell, she was right-she might have been a 

minute bellind him. 
Q. Go ahead and tell just wJmt happened. . 
A. Well, when I got off the bus, Mr. Stidham had llis kid 

and be took it around there and Mr. Clark went and got a bus 
seat and laid the kid down on that. 

Q. What happened after the parties were discharged the1·e, 
what did the bus do, if anything! 

A. After the parties t . 
Q. That is after the girl and Vestn Hold way and the little 

boy got off, did the bus just stand there Y 
A. No, he pulled out as quick ns she stepped off, he pulled 

out. 
Q. Well, how far did the bus go in your opinion-­
A. Well, he went-
Q. -until you beard some screams or something? 
A. Well, he went between five to ten feet. I couldn't say 

for sure, between tl1at somewhere. 
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,]. T. Thomas. 

Q. ·well, what was the first thing that attracted your atten­
tion that anything was wrong! 

A. w· ell, my father-in-law went out the door. 
Q. Did you hear anything! ,vhy did your father-in-law go 

out the doorf if you know~ 
A. ·well, I was talking and I was not paying no 

page 43 ~ attention when he went out the door. 
Q. Did you hear anybody scream? 

A. 1,N ell, it seemed like I did. I wouldn't say for sure I 
did. 

Q. Did you ever get out of the bus Y 
A. Yes, I got out of the bus. 
Q. "TJ.iy did you get out f 
A. I followed the bus driver out. Tommy, well, his father 

was out first and Tommv next and then the bus driver and 
tlten me. I was the last· one. 

Q. ,Vhat did you sec when you got out of the bus 1 
A. My father-in-law had that baby up in his arms and its 

head was bleeding. Tommy started running to get the doctor, 
after they laid it out, and I went with him. We went out 
and got a fellow and he said, "Let's take it to the doctor.'' 
And they said, "No, it is done dead." 

Now go ahead and ask me all you want to. 
Q. Now about where was Vesta Holdway when the bus 

started f 
A. About where she was at? ,v ell, she just got off. 
Q. How long had she, been off? 
A. "Tell, she just got off the bus and must have started 

around the bus, I wouldn't ~ay for sore, but she just got off 
the bus when it started out. I never did pay much atten­

tion. 
page 44 ~ Q. Did you see the driver give any signal f 

A. No, sir. He migllt have given a signal with 
the light, but I didn't see any. 

Q. You didn't sec any 1 
A. No, sir. 

:Mr. Shannon= Your witness. 

CROSS EXAMINATION. 

By Mr. Greear: 
Q. Really, Thomas, you don't know what happened or how 

it happened, do you 1 
A. How it I1appenedt 
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J. T. Thomas. 

Q. Yes. 
A. "\Vell, really, I don't know 110w it happened for sure. 
Q. Because you were not expecting any such thing! 
A. No, I was not expecting it 
Q. The girl and the little boy had gotten off and gone on 

and you didn't pay any attention to where they went f 
A. No, I didn't pay any attention to where they went. 
Q. Then you heard Mrs. Holdway talking about the bus 

schedules when she got offY 
A. Yes. 
Q. She stopped on those steps there t 
A. Yes, sir. 

Q. Then after she got off, why you were talking 
page 45 } to somebody, and the bus I believe it killed its en-

gine, had to start its engine again f 
A. No, sir, he didn't kill his engine. 
Q. Didn't you know his engine died Y 
A. Well, he pulled out when she stepped off. 
Q. He started the engine though before he pulled off? 
A. No, the engine was running. He just let his clutch out 

and went on. 
Q. He had to put it in geuY 
A. Well no, he just pusbed in his clutch. 
Q. You never paid any attention to that, in fact, you didn't 

hear the scream f 
A. Well, the fact is I did not say I heard her screnm. 
Q. You didn't know anything had happened 2 
A. Until I got off the bus. 
Q. Until your fntlier-in-law got off the bus? 
A. What'l 
Q. ,Vhen your father-in-law 111n off the bus, he jumped up 

and ran o:fff 
A. Yes, sir. 
Q. That is what attracted your attention? . 
A. Yes and I jumped off and f ol1owed him. 
Q. When you got off., he had gotten the child out from un­

der the bus? 
page 46} A. Yes, sir. 

Q. And so you got off been use you hadn't been 
paying any attention, you didn't know what was ~oing on Y 

A. I knowed when the woman got off and the kid and girl 
thougb. 

Q. But you didn't know anything about the accident? 
A. I knowed when the bus started. 
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Vesta Holdway. 

Q. You didn't know where Vesta was when she screamed 
because you didn't bear her scream 1 

A. No, sir. . 
Q. You didn't know where the girl and boy weret 
A. I seen. them get off and I know the bus started imme-

diately after the woman stepped her foot off. 
Q. You didn't know that! 
A. Yes, sir. 
Q. She was .clear on the other side of the bus when she 

screamed! · . 
A. No, I wouldn't say she was on tbe other side of the 

bus. · 
Q. You don't know, do you t 
A. I am just telling what I know. 

:Mr. Greear: Yon don't know. You don't know where she 
was. That's all. 

(Witness excused.) 

page 47 ~ VESTA HOLD"WAY 
the next witness, having been ~rst duly sworn, was 

examined and testified as follows: 

DIRECT EXA~IINATION. 

By Mr. Shannon: 
Q. I believe your name is Vesta Holdway 1 
A. Yes, sir. 
Q. You are the grandmother of Thomas Stidham, the de-

ceasedt 
A. Lonnie, yes. 
Q. How old was tl1e child Y 
A. He was two years and a half old. 
Q. Where do yon live f 
A. Exeter. 

· Q. How near do you live to its father 'l 
A. Just a little way, I don't know. 
Q. In the same camp Y 
A. Yes. 
Q. Just a few houses f 
A. Yes. 
Q. I believe you live in one row ancl him in another row 'l 
A. Yes. 
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Vesta Holdway. 

Q. Did you formerly live up near Calvin r Do you have a 
garden up near Keokee 'l 

page 48 ~ A. Yes, sir, I was going to the garden. 
Q. Do you have a garden up there f 

A. Yes. 
Q. Did you used to live up there 1 
A. I was raised up there. 
Q. You planted that garden up the1·e, even though you lived 

at Exeterf 
A. Yes, sir. 
Q. Who was in charge of Lonnie Stidham at this time when 

you went up there 'l 
A. He was with me. 
Q. With you'l 
A. Yes. 
Q. I believe you had another little girl along? 
A. My daughter was with me. 
Q. I believe she is in school today J 
A. Yes. 
Q. Now at this particular time the accident happened, go 

ahead and tell just what hapepned. 
A. Well, when we come to the place there where I got off, 

the kid went out in front of me and I stopped at the door 
and asked him what time did the next bus come back. 

Q. You say the kid went off in front of you. Tell tl10 Jury 
about what you mean "in front of you". How far 

page 49 ~ in front of you? ·. 
A. No, he just stepped off the bus while I was 

talking. · 
Q. ,vho got off first y 
A. The little girl got off and run across the road. 
Q. ·where was the little baby when she got off! 
A. He was coming off in front of me. I had him. 
Q. How far ahead of the little boy was the .little girl 'l 
A. Oh, she was a good wa;vs. 
Q. Did she kind of run off 1 
A. She run out. She got off the bus. She always does 

run where my garden is. My sister lives there and she was 
running out there where tlie kids were. 

Q. I believe you had charge of this little boy here f 
A. Yes, sir, I had him. 
Q. ,vho pulled the cord to stop the bus? 
A. I believe J. T. or Tommy, one. I don't know which one, 

but one of those men did. I was sitting on this side and the 
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Vesta Holdwny. 
., 

little boy was sitting on this side and the cord was next to 
me. 

Q. The little boy was sitting next to you Y 
A. Yes. 
Q. Go aheacl and tell what you know about it. 

A. Well, when I started to get off the bus, I 
page 50 } asked the driver what time would the next bus run. 

He said it would be thirty minutes. I said I 
couldn't get back that soon. I said, ''What time will the 
next oue run?" He said-I believe he said nine-thirty. 

Q. Where were you when you were usking those questions? 
A. Right there. 
Q. Where were you in the bus f 
A. Standing in the door, fixing to go off. 
Q. Did you stop 1 
A. I started off the bus and turned around. I might have 

been on the second step. 
Q. ,vhere were you when you turned around Y 
A. I was in the door, on the second step when-I really 

don't know, but I was going off the bus. 
Q. You turned around and asked what Y 
A. ,vhat time the bus would come back and he said this 

bus would go back in thirty minutes, the bus I was on. I 
said, '' I couldn't catch that one." I asked him what time 
would the next one run and he said nine-thirty. I stepped off 
the bus and by the time I stepped off the bus on the ground 
the man pulled out and the baby screamed. 

Q. " 7hat man f 
A. That bus driver, Clark. 

Q. Then what happened 7 
page 51 } A. Well, I reckon I screamed. That is the last 

I ever remembered. I don't know no more about it. 
Q. Did you see Lonnie Stidham there after that? 
A. I seen him after that, picked him up. 
Q. How soon did the bus start when you stepped your foot 

on the ground 1 
A. I just had stepped down when he pulled out. He didn't 

give me time to see where the kid was at or nothing, he just 
pulled out. 

Q. Did you know where the kid was f 
A. No. 
Q. Did you think it was with the girl f 
A. I didn't know. He screamed about the time he pulled 

the bus out. 
Q. I believe the little girl had run away on Y 
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l' esta Holdway. 

A. She was, you know, it is a pretty good ways from where 
the bus stops to the railroad, and she was almost to the rail­
l'Oad there. 

Q. You knew the little child was not with her, didn't youf 
A. Yes. · 
Q. I believe you had kept this child the greater part or 

portion of the time T 
A. Yes., he stayed with me most of the time. 

page 52 ~ Q. I believe after it was born in the hospital, 
your daughter came back to your home f 

A. Yes, she did. We lived side by side when the kid was 
first born and he just took up with me and stayed with me. 

Q. How many other children does Thomas Stidham have? 
A. One. 
Q. How old is iU 
A. He will be two years old in December. 
Q. This was a little boy, I believe? 
A. Yes, they are both boys. 
Q. Was this boy healthy, a normal child t · f 
A. The one that was killed? 
Q. Yes. 
A. Yes, sir. 

Mr. Shannon: That's all. 

CROSS EXAMINATION. 

By Mr. Greear: 
Q. Vesta, this boy lived with you most of the time? 
A. :Most of the time. 
Q. He stayed with you about every nighU 
A. No, he didn't stay every night, but he stayed a lot, when 

he wanted to. 
Q. Who was the little girl T 

page 53 } A. l\ily daughter. 
Q. Your daughter! 

A. Yes. 
Q. She is a pretty good sized girl, isn't shet 
A. ,v ell, she is not so large. 
Q. How old is she? 
A. Sh~ is thirteen years old, but she is awful small. 
Q. Thuteen yea1·s old 'l 
A. Yes. 
Q. What is her name 7 
A. Shirley Anne. 
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Vesta H oldway. 

Q. How old was the little boy f 
A. Two and a half yea1·s old. 
Q. Two and a balfi 
A. Yes: 
Q. This is a pretty good step that comes off of the bus, 

isn't it,. bigger than an ordinary step t 
A. Well, it is .just a little step. 
Q. It is about (welve, fourteen inches t 
A. It might be. I don't know. 
Q. It is such a big step that a little boy two and a half 

years old would ,have a hard time making it unless somebody 
was holding his hand t 

A. ·well, he made it by himself. He got down 
page 54 ~ by himself. 

Q. Didn't Shirley hold his hand t 
A. No, sir. 
Q. What! 
A. No, sir. 
Q. You weren't paying that mucb attention to him'l 
A. The kid was standing in front of me and Shirley Ann 

done got off just as quick as the bus stopped, she went on. 
Q. ·when you came to the place where you wanted to get 

off~ you gave the signal to stop f 
A. One of tbe men did. I didn't. 
Q. And then yon and the two children got off 'l 
A. The little girl and he got off ahead of me. 
Q. You got out of your seat 1 · 
A. Yes. 
Q. The girl went in front and the little boy next and you 

nextf 
A. Yes, I was next to the kid. He was standing with me. 
Q. The two children went off the bus¥ 
A. No, the one child did. The little girl did. 
Q. They didn't stop to talk to anybody f 

A. The little girl didn't. 
page 55 ~ Q. The boy didn't either? 

A. The little boy was standing there when I 
turned around. That is the last I remember seeing him. 

Q. He stood with you Y 
A. Yes. 
Q. Didn't get off with the child f 
A. MeY 
Q. Didn't you get clear out to the door before you stopped 

to ask about the schedule! · 
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Worley Stidham. 

A. Yes, I could have been on the second step. I don't re­
member. 

Q. That child was already gone! 
A. He left-he must have went down when I turned to 

talk. He was standing there when I turned around to talk 
to the man. 

Q. You went toward tlle back of the bus 1 
A. I got off, that is the last I remember. I don't know 

which way I went. 
Q. Do you remember you were over across the road on 

the other side of the bus at the time vou saw the child under 
the bust • 

A. I didn't see it under the bus at all. I never did see it. 
Q. You didn't see it f 

page 56 } A. No indeed. 
Q. How did you happen to scream! 

A. It screamed and I knew the bus ran over it. 
Q. It screamed from under the bus 1 
A. I don't know where it was at. 
Q. You screamed too 1 
A. Yes, sir. 
Q. At that time you were across the ·road on the other side 

from the bus Y 
A. No, sir, I was standing there where you go off the bus. 
Q. Standing whei·e you go off the bus 7 
A. Somewhere about the bus, when I come to myself. 
Q. You don't know where you were, do ~·ou, Vesta f 
A. I know where I was when the kid hollered, but I clon 't 

know afterwards where I was at. I sure don't. 

l\Ir, Greear: I believe that's all. 
Mr. Shannon: That's all. 

('Vitness excused.) 

W'ORLEY STIDHA~I 
the next witness, called by and on behalf of the Plaintiff, be­
ing first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION. 

By Mr. Shannon: 
page 57 } Q. Worley, I believe you are the father of 

Thomas Stidham 1 
A. Yes, sir. 
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Worley Stidham. 

Q. I believe Lonnie Stidham, the child who was killed by 
the Tri-State bus, was your grandchild! 

A. Yes, sir. 
Q. Were you on this bus at the time of the accident? 
A. Yes, sir. 
Q. Where were you going l\f r. Stidham 7 
A. I started over to Keokee to work. 
Q. You work on the night shift, I believe¥ 
A. No, sir~ I was helping with some mining timbers over 

there. 
Q. ,v as it evening or morning when it happened Y 
A. Morning. 
Q. :N"ow when you got up-Vesta Holdway, I believe was 

also on the bus with the child? 
A. Yes, sir. 
Q. \Vhere was the child sitting on the bus, do you know? 
A. It was sitting back about a scat or maybe two on the 

left. 
Q. ,vho was the child sitting with f 

A. He was sitting with Vesta, I believe. 
page 58 } Q. Now do you know who signaled the driver? 

You don't know who signaled the driver to stop, 
do vou? 

A. No, sir, I don't. 
Q. Go ahead and tell the Jury there just what happened 

immediately before the accident and look at the Jury and talk 
to them. 

A. ·wen, the bus stopped. The little girl on the bus, she 
got off and the kid got off behind the little girl, and Vesta 
she turned and asked the bus driver how long he would be 
gone, when he would be coming back. He told her he would 
be gone about 30 minutes. Tben she asked him what time he 
would be back on the next run. She couldn't catch him on 
that mn she said and be told her a time and she got off. 

Q. Yon say I believe the 13 year old, twelve or thirteen 
year old girl got ?ff first? 

A. She was a girl. I don't know her age. 
Q. Did she run after she got off? 
A. "r ell, I couldn't say. I didn't see her. 
Q. How far was the little boy behind Vesta, I mean in front 

of Vesta? 
A. ,vell, the little boy got off while Vesta was asking that 

bus driver that question. 
Q. Just before that? 
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A. He was in front of Vesta. 
page 59 } Q. Where was the other girl, she done got off Y 

A. The other girl done got off. . 
Q. I believe V csta stopped in the doorway and .asked these 

questions t 
A. Yes, sir. 
Q. Now how long after Vesta got off the bus was it until 

the bus started f 
A. Just as quick as she stepped off the bus it started. 
Q. Then what happened, if anything? 
A. After the bus started I heard Vesta holler '' they killed 

the kid": I got up myself~ went looking under the bus for 
the kid. 

Q. How far did the bus pull before you heard anyone 
hollerf 

A. I couldn't say positive. I would say it went somewhere 
from five to ten feet. 

Q. Where was the--
A. That is my opinion about it. 
1Q. ·where was the child f 
A. The child was behind the front wheel. 
Q. What front wbeel 1 
A. Right front wheel. 

Q. The right front wheel f 
page 60} A. Yes, sir. 

Q. Had the child gotten off· on tbe right side! 
A. Yes, sir. 
Q. Then what did you do? Go ahead and tell what hap­

pened. 
A. I went ahead, picked the child up, brought it out. When 

I got out with the child, the child's father-I had it down in 
the road on my hands, I took it back with me. 

Q. Was the child dead then f · 
A. Yes, sir, ii was dead. I had them call the doctor from 

Kcokee down there. 
Q. At that time where was the girl, the thirteen, eight or 

nine year old girl f 
A. I couldn't say wl1ere she was, because when I come off 

the bus, I was looking for the kid. I never paid any attention 
to where anyone was. 

Q. You say the bus started immediately after Vesta Hold-
way stepped her foot to the ground f 

A. Yes, sir. 
Q. Was the door open or shut when the bus pulled out f 
A. Open. 

.J 



40 Supreme Court of Appeals oi Virginia 

JV orley Hfidhmn. 

Q. Did you see the driver give any signal of his intention 
to start! 

A. No, sir. 

page 61 } Mr. Shannorr: Your witness, Mr. ~reear. 

CROSS EXAMINATION. 

By Mr. Greear:. 
Q. Mr. Stidham, do you drive a cart 
A. No, sir.: 
Q. You don't drive! 
A. No, sir. 
Q. You have ridden in cars a good deal 'f 
A. Yes, sir. 
Q. What kind signal do you give to start Y Did you ever 

see a signal for starting! 
A. Well, I wouldn't know myself. I don't driv~. I don't 

operate one. 
Q. You never saw one either, did you¥ Now, Mr. Stidham,. 

at the time that the bns stopped., it was signaled to stop, 
wasn't it? 

A. I suppose it was. 
Q. Somebody pulled the cord and he stopped over near the 

right side of the road, didn't he ¥ 
A. Yes, sir. 

· Q. I believe the road was drv there t 
A. Yes, sir. • 
Q. And the shoulder was smootlJ, you could walk on it all 

rightT 
page 62 } A. Yes. 

Q. And at the place where he opened the door 
and they got out, they could get out on the shoulder of the 
road7 

A. Yes, sir. 
Q. Now at the time that the bus stopped, Vesta Holdway 

and the little girl Shirley Holdway and this child all got up 
together and just walked down. tbe aisle to the doorY 

A. Yes, sir. 
Q. Which seat were yon sitting in 1 
A. On the seat behind the driver, the seat longways like 

that (indicating). 
Q. You were on the first seat behind the driver! 
A. The first seat behind the driver. 
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Q. You were sitting longways with your back then to the 
left side? 

A. Yes, sir. 
Q. And your face facing the door f 
A. Yes, sir. . 
Q. You could watch them and watched them get outf 
A. Yes, sir. 
Q. And the little girl and the boy just went right on out, 

didn't they, they didn't stop 1 
A. Yes, sir. 

Q. Isn't tba t right? 
page 63 ~ A. That's right. 

Q. And Mrs. Holdwav started to get out and she 
stopped on the step and turned ai·ound to talk to the driver 
about the bus schedules 1 

A. That's right. 
Q. After she had finished her conversation why she got 

out? 
A. Yes, sir. 
Q. Now at the time that she stepped out, she didn't stop 

either, she just stepped out and started walking back toward 
the back of the bus 1 

A. I wouldn't say which way she started walking. 
Q. She was not in front of the door, that's right, isn't iU 
A. I was not paying that much particular attention. I 

didn't think about nothing about nothing happening. 
(~. I mean she walked away from the door, you know that 

there was not anvone in front of the door Y 
A. Nobody tha·t I seen. 
Q. You were sitting looking right at it. Then the bus 

driver looked back to see if there was anything coming, didn't 
he7 

A. I couldn't tell you about that. 
Q. You didn't pay any attention to him 'l 

page 64 ~ A. I was not paying that close attention. I never 
thought nothing was happening. I was just a pas­

senger on the bus. 
Q. He started the bus and he really just moved a very short 

distance¥ 
A. I don't know how far he moved. He moved the bus up 

though. 
Q. You don't know how far? 
A. If you are not payin,-r any particular attention to noth­

ing like that, it would be hard to say how far a bus would 
move. I was only a passenger. 
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TY orley Stidham. 

Q. It didn't move but a very little bit, did iU 
A. It didn't go so far. 
Q. And then Vesta screamed, didn't she! 
A. Yes, sir. 
Q. When she screamed she was bebind you, wasn't sbe Y 
A. I couldn't say. I don't know wbere she was. She done 

got off the bus. 
Q. She was not near tbe door? 
A. ,vhen she screamed, I come out the door. 
Q. ,vhen you came out the door, she was not near tlie doorf 
A. I didn't see her. 

Q. \,Vhcn she screamed you jumped off? 
page 65 } A. Tlmt's right. __ .1 

Q. You were just a few feet from it 7 
A. Yes, sir. · 
Q. You were the first one that got offT 
A. Yes, sir. 
Q. The bus driver stopped just as quick as she screamed f 
A. Yes, sir. 
Q. When you got off why the little child was laying right 

behind the front wheel 7 
A. That's right. 
Q. And he was back under the bus completely, wasn't heY 
A. Yes, sir. 
Q. It was not inside of that front wheel? 
A. The little child was laying-the bus had catched his head 

just like that, you see (indicating). The wheel had, just like 
that (indicating) and it was back part of his head was laying 
behind the wl1eel and his bodv was kind of turned out toward 
the road. • 

Q. But none of him extended out from under the bus, he 
was all under the bus? 

A. Yes, I am pretty sure he was n1l under the bus. 
Q. You didn't know he had gotten under there, did you'! 

A. No, sir. 
page 66 } Q. You thought he had gone on with Shirley 

Ann, didn't you f 
A. \Yell, tlie fact about it, I was not thinking about nothing 

happening, was not thinking nothing about it. 
Q. When they got off together, you took it for granted he 

went on with the girl 1 
A. I was not thinking about it, you see. 
Q. The baby stayed at Vesta's most of the time, didn't itt 

. A. Yes, sir. 
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Worley fltidham. 

Q. And Shil'ley Ann played with him any they knew each 
other well'! 

A. Yes, sir. 
Q. He had been there pl'actically all his life, stayed at 

Vesta's more than he stayed home f 
A. I suppose so. He stay~d there a lot of the time. 
Q. Shirley Ann was Vesta's daughter'! 
A. Yes, sir. 
Q. Lived there with them Y 
A. Yes, sir. 
Q. She lived in the same house with Vesta T 
A. Yes, sir. 
Q. And with the child f 

A. Yes, sir. 
page 67 } Q. Now when · you jumped off the bus in the 

door., there was not anybody around the door at 
all, was there 7 

A. Not that I seen. I was just looking for the child. ,Vhen 
she hollered the bus run over the kid, I come off the bus. · 

Q. The driver came off behind you? . 
A. I don't know who come off behind me. I was lookmg 

for the kid. 
Q. He came off immediately! 
A. When she hollered the bus run over the kid, I was look-

ing for the kid. 
Q. The bus driver did get off immediately? 
A. Yes. 
Q. You got tl1e child out from under the bus and he got a 

seat out of the bus to put it on, didn't he·i 
A. Yes, sir. 
Q. You all took it over across the road and put it on the 

seaU 
A. Yes, sir, put it on the seat. 

l\Ir. Greear: I believe that's all. 
Mr. Shannon: Just one more question. Come up here a 

minute, l\Ir. Stidham. 

RE-DIRECT EXAMINATION. 

By Mr. Shannon: 
page 68 } Q. Show the jury there where the child was. 

This, I believe is the front end of the bus. Show 
the Jury. 
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Thomas Stidham. 

A. That was the right wheel i 
Q. I think that is. 
A. The child was-back of the bead was laying just a little 

'bit behind the bus wheel. Its body was laying turned out 
towards the side road, on the right side. In other words, out 
towards where I was reaching under the bus there to get it, 
you see. 

l\fr. Shannon: That's all. 
Mr. Greear: Had the child been bit anywhere by the bus 

except just the back part of its head 'l 
The Witness: Not to my knowings it didn't, not that I 

know of, just the back part of its head. 
Mr. Greear: That's all. 
Mr~ Shannon: That's all. 

(Witness excused.) 

'The Court : Gentlemen, you may take a ten minute recess • 

. (A short recess was had.) 

The Court: You may proceed, gentlemen. 

page 69 f THOl\fAS STIDHAM 
the next witness, having been first duly sworn,. was 

examined and testified as follows: 

DIRECT EXAMINATION. 

By Mr. Shannon: 
Q. I believe your name is Thomas C. SticIJmm'T 
A. That's right. 
Q. You are the f nther of Lonnie Thomas Stidham f 
A. That's right. 
Q. How old was Lonnie Thomas Stidham V 
A. He would have been three years old the 20th of Decem-

. ber. 
Q. Where do you live t 
A. Exeter. 
Q. Wpo did Tommy or Lonnie Stidham stay with a portion: 

of the time! 
A. ,v en,, he stayed with his grandmother a portion of the 

time. She just let bim have his way. Sometimes he would 
come down to the house stay maybe a clay and night, then be 
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Thomas Stidham. 

would go back to his grandmother's, stay two or three days. 
Q. Was he a normal, healthy child f . 
A. As far as medical, there was not nothing wrong with 

him. 

page 70} 

goingf 

Q. ,vas he normal in everythingY 
A. That's rig·l1t, everything. 
Q. At the time of this accident, where were you 

A. I was going over to work for Ike Bled on timber work, 
me, my daddy and brother-in-law, started over there to work. 

Q. I believe Vesta Holdway, the grandmother of the child, 
was going to the garden f 

A. Yes, she was going to the garden, had the child with 
her. 

Q. Tell the Jury what lmppened. 
A. ,v en, the bus pulled up there and my brother-in-law 

pulled the cord and it stopped to let the girl and them get 
off. The little girl got off, run around the bus. Vesta-

Q. You said "little girl", who do you mean 7 
A. Vesta's little gid, thirteen years old, in school now. 

She run around tl1e bus and the kid was right there with its 
. grandmother, when she turned to talk with the driver. She 

turned talking and it must have got off. I did not see the 
kid get off, but it was bound to get off, walk around toward 
the front of the bus. 

·when Vesta stepped to the ground, the bus pulled out. By 
the time it pulled between five and ten feet, she screamed, 
the bus come to a sudden stop and we all jumped off and I 

seen the kid. That is the last of my rememlll'ance, 
page 71 } when I seen the kid was hurt, that bnd, I just lost 

my bend. That is about all I know about it. 
Q. Do you have any more children f 
A. Yes, I have one more. 
Q. How old is iH 
A. It will be two years old the 27th of this December. 

:\Ir. Shannon: Your witness, 1'Ir. Greear. 

CROSS EXAl\[IN"ATION. 

By Mr. G1·eear: 
Q. How old are you l\Ir. Sticlham ! 
A. I am twenty-four years old, was this last past May. 
Q. You had these two children 1 
A. That's right. 
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I ., 

Q. One will be three in December and one two Y 
A. That's right, just a year and seven days difference. 
Q. This little fellow stayed with his grandmother most of 

the time! 
A. The biggest portion of the time, yes. 
Q. He stayed with her at night and the night before, hadn't 

he! 
A. Yes, he spent the night with her, going to the garden 

with her the next moming. 
page 72 ~ Q. Shirley was her daughted 

A. That's right. 
Q. And she lived there in the household too, didn't she? 
A. Yes. 
Q. She waited on tliis little boy, took care of him a lot of 

the time? 
A. She played with him around the house, but when sh~ 

was out, she didn't mess very much. 
Q. She took care of him¥ 
A. Played with him. 
Q. Looked after him, he was a baby 1 
A. Yes, around the house. 
Q. She would just as much out as any other place! 
A. But her mother wouldn't allow her to take him out no­

where but except she was always with him. 
Q. \Vhen they got up in the bus, after they gave the signal 

to stop the bus did stop, they all got up and walked out 
through the aisle ¥ 

A. Yes, walked clown the aisle. 
Q. They all walked down at the same time? 
A. Yes, one behind the other. 
Q. Shirley in front, then the little fellow next, and Vesta, 

the grandmother next f 
page 73} A. That's right. 

, Q. \Vhen they got to the door, why Shirley and 
.the httle boy went on off Y 

A. No, just Shirley went off and the little boy was stand­
ing there with its grandmother. 

Q. The little boy was standing there with its grandmother7 
A. Yes. \Vhen she turned to talk to the bus driver, he 

must have got off. I turned and talked to my daddY after the 
little girl got off. • 

Q. You really didn't pay an~· att<.>ntion to the child? 
A. No, because it was in its grandmother's care. 
Q. You knew it had its grandmother and Shirlev both 

there! · 
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.A. Shirley done run around the bus. I seen her running. 
Q. You saw her run around the bus f 
A. Yes. Then I hlrned to talk to my father. 
Q. Didn't the little boy run after her? 
A. No, sir. 
Q. If he had, you couldn't have seen him 7 
A. The little boy was standing there when I turned around 

to talk to my father. 
Q. He was short, you couldn't have seen him running! 

A. But I seen him on the step of the bus. 
page 74 ~ Q. Vesta stopped in the doorway? 

A. Yes, she stopped right there. 
Q. There was not room for both of them to stand in that 

doorway! 
A. Yes, sir, there was room for both of them. 
Q. WhaU 
A. Yes, sir. 
Q. Room for both of them Y 
A. Yes, sir. 
Q. Was this-
A. He was just small. 
Q. Was he standing on the same step? 
A. She was standing with one foot on the step, one in 

the bus. The little boy just stopped. 
Q. She was standing with one foot in the bus'/ 
A. One in the bus, one in the step when she turned. 
Q. She had one foot on the ground Y 
A. No, on the first step. There is a step where you hit 

the ground and one setting up on the bus kind of. 
Q. Where was the boy'/ · 
A. He was standing at her foot the last time I seen him. 

Q. Did she have hold of his hand Y 
page 75 ~ A. No, he was just standing there watching her. 

Q. You turned and talked to your daddy¥ 
A. That's right. . 
Q. The next you knew, Vesta was on the other side'/ 
A. 'When she screamed she was on the side she got off. 
Q. Wasn't she on the opposite side! 
A. No, sir, she was not. 
Q. Did you see her Y 
A. Because when she screamed, I wheeled around and saw 

her standing there. 
Q. When your dad jumped off the bus Y 
A. She run, by the time he run off, she started running 

around the bus. She was not there when I got off. 
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Q.. She started arouud nmlling to go back to the side where 
the child was hit'l 
. A. No, sir, she went in the opposite direction. She j11st 
took off in the opposite direction. 

Q. In the opposite direction 'l 
A. Around the opposite side of the bus. 
Q. She was on the opposite side of the bus about the time 

you saw her 'l . 
A. She was on the right side. 
Q. What'l 

. A. She was standing by the side of the door 
page 76 } when I saw her last. By the time I got off, she 

done gone around the bus. 
Q. When your daddy got off, there was not anybody there'l 
A. By the time he jumped off,. maybe she run. 
Q. He was the first one off Y 
A. He was the first one off. 
Q. There was not a word said about that child by Vesta 

or anybody else there, was there f 
A. No. 
Q. Until she screamed Y 
A. That is the only thing I knowed about, when she 

screamed. 
Q. And the bus had just barely moved, hadn't it t 
A. It pulled from between anywhere in my estimation, I 

wouldn't say for the truth, between five, ten foot before it 
stopped. 

Q. You all have talked this over several times1 
A. No, sir, I have not talked it over with them. 
Q. You have talked it over with ~fr. Shannon several 

times! 
A. Not particularly. He only got n statement from Vesta. 
Q. What! 

A. He only got a statement from Vesta. 
page 77 ~ Q. He told ber not to talk to anybody else 1 

her either. 
A. He told me not to talk to anybody else and 

Q. He wouldn't let anybody talk to Vesta f 
A. No. 

Mr. Shannon: I object to that sintement. 
~fr. Greear: He says that's right. 
The Court: Objection· overruled. 
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Q. At that time you all wanted to make it that the bus moved 
as far as you could f 

A. No, we never planned that the bus moved, we just esti; 
Inated. . 

Q. You know that bus never moved anything like ten feet Y 
A. Between five and ten feet. 
Q. A while ago you said five feet f 
A. I said anywhere between five and ten. 
Q. That is what every one of you have said Y 
A. I don't know, practically, they estimated it about that 

way, yes, sir. 
Q. As a matter of fact, you were on the bus and you couldn't 

tell if it went 7 
A. You could tell it went some . 

. page 78 ~ Q. Did you get out and look back at the back to 
see the sign as to where it started Y 

A. I didn't look for any sign. It frightened Ille, I lost Illy 
head there. 

Q. You don't know exactly how far it clid move, do you Y 
A. I was just estimating. 

)Ir. Shannon: I object to that question. 
Tbe Court: I think it is argumentative. 
The ,vitness: It was my estimation. 
nfr. Shannon: It was merely his estimation. 
Mr. Greear: "\Ve except. 

Q. Now the child was layjng immediately to the rear of the 
front wheel T 

A. I told you how the child was laying. I never picked 
the child up. 

Q. You didn't see it under the bus 1 
A. No, sir, my father is tlle one that got it. 
Q. You didn't know it was under the bus? 
A. Not until I got off there. 
Q. You didn't look for it yourself Y 
A. I just heard the scream. My father got down, he picked 

it up bv the time I got off. 
Q. Wlien Vesta 1?ot off. You didn't look? 
A. I seen the child. ,vhen she screamed. I seen her. 

Q. Before s11e screamed you did not see the child? 
page 79 ~ A. No, sir, I was not lookin~ for tbe child. 

. Q. You never looked for llim? 
A. No, sir. 
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Q. You were just sitting there talkingY 
A. That's right. 
Q. You were paying no attention to it Y 
A. That's right. 

Mr. Greear: I believe that's all. 
Mr. Shannon: One more question. This Tri-State Bus Com­

pany is a common carrier, that is, it does carry passengers 
down there· for anyone who wants to ride 'l 

The ,vitness: Yes, sir. 
Mr. Greear: There is no denial of that. 
Mr. Shannon : I didn't know. 
l\Ir. Greear: That is what we had the bus up there for. 
l\Ir. Shannon : I didn't have it in evidence. I didn't know 

whether you would deny it. 
It does haul anyone who wants to ride and pay the fare? 
The ,vitness: Just anyone who wants to pay can ride it. 

Mr. Shannon: You all paid your fare'l 
page 80 ~ The Witness: That's right, we all paid our fare. 

l\Ir. Shannon: The little child probably didn't 
pay any fare, probably they didn't charge anything? 

The -witness: No, they didn't charge anything for the child. 
Mr. Shannon: That's all. 

(\Vitness excused.) 

l\fr. Shannon: We close, your Honor. 
The Court: Gentlemen of the jury, don't discuss this case 

with anyone, permit anyone to talk to you about it. Return 
to Court at one o'clock. 

(Whereupon, a recess was taken until one o'clock, p. m.) 

page 81} AFTERNOON SESSION. 

C1onrt met pursuant to the recess. 
Parties present same as before. 

,vHEREUPON. the Court an<l Counsel retired to Cham­
hers, where the following proceedings were had, to-wit: 

Mr. Grepm•: The defendant h .. - counsl'l now moves the Court 
to strike the eviden~e of the plaintiff in this case nnon the 
ground that no negligence bas been proven in the actions of 
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the bus driver at the time of the accident, upon which aver­
dict against the defendant could be based or supported. 

The evidence discloses a mere accident without anybody in 
JJarticular being guilty of negligence and certainly shows no 
negligence on the part of the driver of the bus. 

It is shown by the plaintiff's evidence he did everything 
that was supposed to be done. There was no duty upon him 
to get out and look under the bus or around it any more than 
he could see from his seat, because the child had gotten off 
ttecompanied by a girl 13 years old and the grandmother fol­
lowed it, and no one had asked or made any suggestion that 
the child or the girl were in any place of danger. 

The relationship of passenger and carrier was terminated 
when they left the bus unto the shoulder of the 

page 82 } road, and there was no higher degree of care to be 
· exercised on the part of the bus driver; and, there-

fore, there is nothing upon which a verdict against the defend­
ant could be supported. 

l\Ir. Shannon: Mr. Greear's statement that this infant bad 
g-otteu off with a 13 year old girl certainly isn't in evidence. 
The evidence is that tl1e child had gotten off right in front of 
its grandmother and that the bus had moved approximately 
five to ten feet, according to the physical facts. The child 
]iadn't been in front of the bus and the driver owed a duty 
to keep a lookout for the child. 

The relationship of passenger and carrier had not ceased 
l,y the mere fact of discharge. The child was of the age that 
it couldn't be guilty of contributory negligence and the bus 
driver knew that the child was there, because he just dis­
charged him. 

l\Ir. Greear: The evidence introduced by the plaintiff is 
contradictory with reference to the distance that the bus had 
traveled, but the best evidence which is introduced is shown 
by the name who made an investigation and the fellow who 
was driving tl1e bus, that he had moved from 28 to 36 inches 
at the time of the accident and he further proved that the 
g-irl had been off the bus long enough that she had walked 
or traveled over 100 feet from the bus before the accident 
occurred. 

The Court: I will overrule the motion. 
page 83 } Mr. Greear: Exception. 

VlHEREUPON, Court and Counsel returned into Court, 
where the f oUowing proceedings were had, to-wit: 
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Thomas Stidham. Sliirley Ami Holdway. 

Mr. Shannon: I want to recall Mr. Stidham for one ques­
tion. 

THOMAS STIDHAM, 
(Recalled) testified further as follows: 

RE-DIRECT EXAMINATION. 

By Mr. Shannon: 
Q. Mr. Stidham, who had charge of the body, of the burial 

of your child Y 
A. Roy A. Green. 
Q. How much was the f une1·al bill t 
A. $556.00. 

:Mr. Shannon: Do you want to ask him anything! 
Mr. Greear: No. 

(Witness excused.) 

· THEREUPON, the f oUowing evidence was introduced on 
behalf of the Defendant: 

page 84} SHIRLEY ANN HOLDWAY, 
the first witness called by and on behalf of the De­

fendant, having been first duly sworn, was examined and tes­
tified as follows: 

DIRECT EXAMINATION. 

By Mr. Greear: 
Q. Your name is Shirley Hold way t 
A. Yes, sir. 
Q. How old are you Shirley¥ 
A. Fourteen. 
Q. How old did yon say you are Y 
A~ Fourteen. 
Q. What grade are you in in school! 
A. Fifth. 
Q. I believe you nre the daughter of Vesta Holdway1 
A. Yes, sir. 
Q. Did you know Lonnie Stidham! 
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A. Yes, sir. 
Q. I believe you used to look after him, dicln 't you, the1·e at 

your house'I 
A. Yes, sir. 
Q. You. were on the bus the time this accident happened f. 
A. Yes, sir. 

Q. Where were you this morning Y 
page 85 } A. Where was I this morning? 

Q. Yes. 
A. I was at school. 
Q. Who brought you up here? 
A. Him (indicating). 
Q. This man here (indicating) 'I 
A. Yes, sir. 
Q. Did they come to the school and get you 'I 
A. Yes, sir. 
Q. Just got here a ·while ago with you t 
A. Yes, sir. 
Q. Did your mother tell you to go on to school this morn­

ing¥ 
A. Yes, sir. 
Q. Were you and your mother and Lonnie together that 

dayY 
A. Yes, sir. 
Q. Where were you and your mother and Lonnie going that 

<lay? . 
A. Over to Kcokee; 
Q. Over to Keokee Y 
A. Yes, sir. 

Q. What were you going up there for'I 
page 86 ~ A. Going to get some cucumbers. 

Q. ·where were you going to get the cucumbers! 
A. Over there at the garden. 
Q. ·where did you want to get off of the bus? 
A; There at the depot. 
Q. Is that the depot at Keokee'I 
A. Yes, sir. 

Q. How far is your all's garden from the depot! 
A. Right up on -the liill. 
Q. Right up on the hill from the depot Y 
A. Yes, sir. 
Q. When you get off of the bus there on the main road, how 

do you go to get to the ga rel en Y 
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A. Go across the road and up that dirt road. 
Q. Follow that dirt road T 
A. Yes. 
Q. Is there a bridge on that dirt road? 
A. Yes, sir. 
Q. Do you go across that bridge 1 
A. Yes, sir. 
Q. Had Lonnie been up there to the garden bcf ore that 

with you all? 
A. Yes, sir. 

Q. Now when you got off the bus, which one of 
page 87 } you got off first 'l 

A. I did. 
Q. Which one got off second Y 
A. I don't know. I reckon Lonnie did. 
Q. Lonnie did 7 
A. Yes, sir. 
Q. When you got off Shirley, which way did you go'l 

· A. I went around across the road. 
Q. Which way did you go around 7 
A. Back. 
O. Around back behind tile bus? 
A. Yes, sir. 
Q. And across the road? 
A. Yes, sir. 
0. fa that going over towards the depot, in that direction! 
A. Yes, sir. 
0. Did vonr mothm· come on around? 
A. Rhe just stepped off the bus when tl1e bus pulled out. 
0. Did she come around Y 
A. Yes, sir. 
Q. Did she nslr ~ou where Lonnie was'l 

A. No, sir. 
pag·e 88 } O. 1Vhat? "TJ1en did thev tell vou not to say 

thnt Shirlev? · · 
A. They dicln 't tell me. 

~r1-. ~hannon: I object. 
M1·. <hecar: That is so, it was rig-ht in front of him and her. 

I asked her right in there and she told us 15 minutes ago and 
thl'll he took her outside. 

Mr. Rhannon: I objed to that remark. 
Mr. Oreear: It is a fact. 
Mr. Shannon: It isn't a fact. 
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Mr. Greear: I know it is. 
Mr. Shannon: She didn't make such a statement as that hi 

there, not in front of me. 
The Court: You can go ahead and ask the questions and 

then if you want to., put on other evidence that she made other 
statements. You can µo that, but you can't cross examine your 
own witness. 

Mr. Greear: I was taken by surprise. I will ask to be allowed 
to cross examine her. 

Mr. Shannon: So am I. 
The Court: You can go ahead, if you want to say you 

are taken by surprise, say so and you can go ahead with your 
examination in impeachment. 

Q. Did you talk to me a whole ago in here and 
page 89 ~ to Mr. Shannon? 

A. Yes, sir. 
Q. Did you tell us in there that your mother came around 

and asked you, "Where is Lonnie Y" 7 
A. No, sir. 
Q. You didn't say that in there 7 
A. No, sir. 
Q. And then Mr. Shannon and your mother took you out-

~ide and talked to you Y 
A. No, sir, they did not talk to me. 
Q. What did they take you out there for! 

Mr. Shannon: I object, your Honor. 

Q. Didn't they take you out that door? 
A. Yes, sir. 

The. Court: :Mr. Greear, if you just want to show you were 
~urprised on one questiol), go ahead and finish with the exami­
nation of it. Then if you are taken by surprise, of course, 
you can cross examine and lay your foundation, but I think 
you should finish with her examination first and then lay your 
foundation. 

l£r. Greear: All right. 

0. Did your mother ask you where Lonnie was? 
A. No, sir. 
Q. Did anybody ask you Y 

I 
_J 
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page 90 J A. No, sir. 
Q. Did yon see him 'l 

A. No, sir. 
Q. He was not in f roDt of the bus,. was he f 
A. I don't know. 

.. 
• 

Q. You didn't see him there, did yon Y Yoo didn't see him 
there, did you Y · 

A. No, sir. 
Q. You had already ci·ossed the road where yon could see 

the front of the bus Y 
A. I was done gone across that bridge. 
Q. You could see in front of the bus from where you ,vere:, 

isn't that right f 
A. I never looked in front of it. 
Q. You never looked in front of it. Will you give me a 

minute, sid I want to see another witness with ref'eronce to 
this witness before I complete my examinatio11. 

The Court: All right. 
1\fr. Shannon: Your Honor, I object to holding the witness 

011 the stand while he talks to other witnesses. 
The Court: Just a minute, he is making an objection here. 
Mr. Greear: What is your objection! 

Mr. Shannon: I object to your putting a witness 
page 91 ~ on the stand while you talk to other witnesses, and 

ask her more questions when you come hack. I don't 
think that's right. 

:Mr. Greear: I don't see why. 
The Court: Let me see counsel in chambers. 

,Vhereupon, the Court and counsel retired to chambers,. 
where the following proceedings were l1ad, to-wit: 

The Court: This little girl is here. If she makes statements 
which you say are contrary to other statements, you can ask 
her about it, but I don't think it would be proper for you to 
stop the examination of this girl and go out and talk to some­
body else and then come back and ask her again. 

I think if you were in there and yon know wliat statements 
she made, ask her if she made those statements, and if she de­
nies it, you can bring your witnesses in to show that she dicl 
make them. 

Of course, I don't know what inference you can draw, but 
I don't think it is proper just to blaze away before tile Jury 
there and make these statements1 unless you gentlemen are 
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going to take the witness stand, under oath, because it will 
have some effect on the Jury or may have, and it is not proper 
for counsel. I am not criticizing either one of you in particu-

lar, but I am criticizing you both. An argument 
page 92 ~ between counsel that way is not proper. I think 

you ought to finish with your examination of this 
child, but then if afterwards you find out you failed to ask her 
a question, you can have the witness step aside and bring her 
back and ask the question . 

.Mr. Greear: I want to speak to the Sheriff who brought 
her up here and see if she made any statement to him and 
what statement she made, then I would know what to ask her. 

The Court: I don't think you ought to keep this girl in 
here. 

l\Ir. Greear: I think I certainly should keep her in here, in 
,·iew of the circumstances. 

The Court: Let her go in this room, but you ought to finish 
with her. Then if you want time to check up or anything else, 
you can do it, but I don't think to put a witness on the stand 
and then to make the statement you did make before the Jury, 
where you have to go out and verify it, is proper. Either one 
of you can go on the stand if you want to. I know how counsel 
feel about going on the witness stand. If there is a difference 
between :vou, you can both be swom and tell it and let the Jury 
pass on it. 

It is all right if she did make the statement, prove it, and 
that will go to impeachment, but you have to be 

page 93 ~ taken by surprise, which you said you are, but I 
don't think you can do this piecemeal. You can 

~o Oil' and finish your examination of it, then if you want to 
have her brought back on the stand, yon can do it, to ask a 
question later on. but I don't see any use in putting a witness 
on, ~·ou say you think you know what she was going to state. 
If she does not answer the wav y~>n thought she would, you can 
nsk her if she didn't make those statements, if she says she 
dicln 't you can bring witnesses on to prove she did. 

If you happen to g-et another witness she has made state­
ments to at another time, you can bring her back and ask her 
those tl1ings. 

:\[ r. Greear : All right. 

"\Yl1ereunon. the Court :ind Counsel returned into Court, 
where the following proeeedings were hacl, to-wit: 
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By Mr. G1·eear: 
Q. Did you and your mother go back around to where the 

bus hit Lonnie 1 
A. I don't understand 
Q. I say did you and your mother go back to where the 

bus had run over Lonnie Y 
. A. No, sir. 

Q. ·what did you do Y Did you go on to the garden Y 
A. No, sir. 

Q. W'here did you go 7 
page 94 } A. We was right the1·e where it hit him. 

Q. Came back where it hit him. Your mother 
came back with you Y 

A. Yes, sir, she was right there on this side of the road. 
Q. You were over there, you and your mother were on the 

other side of the road Y 
A. Yes, sir. 
Q. Then you all came back around to where it hit him 'I 
A. No, sir. 
Q. Did you see your grandfather get him out from under 

the bus? 
A. No, sir. 
Q. Where was lie when you first saw him 'I 
A. They had him laying on the seat on the side of the road. 
Q. Before you saw him'I 
A. Yes, sir. 
Q. You never did sec him under the bus f 
A. No, sir. 

Mr. Greear: I believe that's all at this time. 

CROSS E..t""'\:AMINATION. 

By Mr. Shannon: 
Q. I believe you arc Vesta Holdway's daughterf 

page 95 } A. Yes, sir. 
Q. Did I ever talk to you about this case in any 

way? 
A. No, sir. 
Q. Did you e"er see me before today'/ I believe you saw 

me once, didn't you'/ 
A. Yes, sir. 
Q. Did I talk to yon at that time? 
A. No, sir. 

. . 
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Q. Who came after you and got you at the schoolhouse 7 
.A; That man right there (indicating). 
Q. That man right there (indicating)! 
.A. Yes,· sir. 
Q. ,Vhat did he tell you when he came after yoaf 
A. He just told me they wanted me up here. . 
Q. Now when you got off the bus, did you have· hold of the 

little boy's hand 7 
A. No, sir. . . 
Q. Did you see the little boy any more after you got off of 

the bus until the little boy was lying in the seat there! 
A. No, -sir. 

Mr. Shannon: That's all. 
Mr. Greear: Just a minute. 

page 96} RE-DIRECT EXAMINATION. 

By Mr. Greear: · 
Q. Did your mother tell you there that she bad hold of 

Lonnie's hand and he jerked loose! 
A. No, sir. 
Q. You never heard thaU ... 
A. He jerked loose of her hand, got off the bus. 
Q. He did jerk loose of her hand and got off the bus f 
A. Yes, sir. 
·Q. You knew about thaU 
A. Yes, sir. 
Q. That is when she stopped and talked to the bus driver 

1md you had already gotten off! 
A. Yes, sir. 
Q. Did he get down off the step by himself or did you help 

ltim down? 
A. He got off by himself. 
Q. I believe you were up there at your home when Mr. Shan­

non came there and you beard him talk to your mother and 
the other members of your family about the accidenU This 
man here (indicating), you were there and heard him talk to 
your moth~r about iU 

A. No, sir. 
Q. WhaU 

page 97} A. No, sir. 
Q. Did you ever see him up at your hornet 

A. No, sir. 



(i0 Supreme Conn of Appeals of' Virginia 

D • .A. Pierce. 

Q. Where did you hear him talk to them about iU 
A. At the store. 
Q. You met him at the store and talked to him ab9ut it, you 

were with him, and then did you go out with your mother after 
we were in this room, go out that door over there a while 
ago! 

A. Y ei;, sir. 
' Q. Mr. Shannon went with you¥ 
A. Yes, sir. 

Mr. Greear: That's all 
Mr. Shannon: Did I talk to you after you went out! 
The Witness: No, sir. 
Mr. Shannon: Did Mr. Mullins talk to you and ask you what 

you would testify, coming up here Y 
The ·witness: Yes, sir, he asked me questions. 
Mr. Shannon: Did you tell him what you have told here 'l 
The Witness: Y cs, sir. 
Mr. Shannon: That's all. 

('Vitness excused.) 

Mr. Greear: May I have a minute or two please, sir, to 
confer with a witness 1 

page 98 ~ The Court: How much time do you want 'l 
Mr. Greear: I would say about five minutes. 

The Court: All right. Gentlemen of the Jury, you can take 
a five minute recess. 

(A short recess was had.) 

The Court: You may proceed. 

D. A. PIERCE, 
the next witness, having been first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION. 

Bv :Mr. Greear: 
·Q. Your name is Dewitt Pierce1 
A. Yes, sir. 
Q. Were you sworn this morning, Mr. Pierce? 
A. Yes, sir. 
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Q. \Vl1ere are you located now, Mr. Piercef 
A. Pennington Gap. 
Q. How long have you been a member of the State Police 

Force? 
A. About three and a half years. 
Q. w· ere you formerly located in this county7 
A. Yes, sir, at Big Stone. . 

Q. Were you called with reference to the accident 
page 99 ~ that occurred when the bus of the Tri-State Coach 

Corporation killed an infant child near Keokee 'l 
A. Yes, sir. 
Q. Did you go there! 
A. Yes, sir. 
Q. What time did you receive the call? 
A.. Oh, it was around eight-thirty, I guess, something like 

that, somewhere along there. 
Q. What time was it when you arrived Y 
A. About quarter after nine, between nine and nine-thirty. 

I don't know exactly. 
Q. ,v as the bus still there 'l 
A.. Yes, sir. 
Q. ·where was tl1e bus located 1 
A. Sitting on the right-hand side of the road, 606, headed 

into Keokee. . 
Q. Had it been moved from the scene of the accident when 

you got there Y 
A. According to the driver, it hadn't. 

l\[r. Shannon: I object, unless he knows. 

Q. I will ask you another question. Did you find any signs 
there of the accident 'l · 

A. Yes, sir, you could see where tl1e child's bend had been 
mashed down against the road. 

Q. \Vhat sign was on the road there? 
page 100 ~ A. Blood and hair. 

Q. ,vhere was that spot of blood and hair that 
you found on the road there 7 

A. \Vell. it was auproximately ei,rht or ten inches behind 
the right front wheel on tl1e l1ard surface part of the road. 

Q. ,vas the1·e any similar si211 on the tire just above iU 
A. Yes, sir, there was lmir also on the tire, but I don't .re­

membe1· whether it was the middle or just where it was at, 
but there was hair on the tire. 

Q. Were any of the otlicr folks there at tl1e ti'mef· 
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A. No, sir, I didn't talk to any. The only one that I talked 
to was the driver. 

l\Ir. Greear: I believe you may ask him. 

CROSS EXAMINATION. 

By Mr. Shannon: · 
Q. :Mr. Pierce, did you examine the bus, I mean the front 

tire? You did, didn't you T 
A. Yes, sir. 
Q. Did you examine the rear tire1 
A. No, sir, I didn't pay any attention. 

Q. Did vou talk to the driver f 
page 101 ~ A. Y cs; sir. 

Q. Did he point out to you where he had stopped 
and how far 110 had pullccl out Y 

A. No, he just said the bus was sitting where be stopped. 
Q. At that time did he point out to you some black marks 

down there~ 
A. No. 
Q. You don't know how far the bus had run after it stopped 

to let the passengers off, do you 'l 
A. No, sir. 
Q. There was no way for you to tell. You don't know how 

far., if any, this bus pushed this child before it mashed its 
head, do you? 

A. No, sir. 

l\Ir. Shannon: That's all. 
l\Ir. Greear: Do you know whether it pushed it at all f 
The Witness: I don't know. . 
Mr. Greear: That's all. 

('Vitness excused.) 

page 102 ~ FRENCH KILBOURNE 
the next witness, having been first dulv sworn, 

was examined and testified as follows: · 

DIRECT EXAMINATION. 

By Mr. Greear: 
Q. Your name is French Kilbourne 'l 
A. Yes, sir. · 
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i. 

Q. Where do you live! 
A. Appalachia. 
Q. What is your occupation! 
A. Mechanic. 
Q. By whom are you employed! 
A. Tri-State Coach Corporation. . 
Q. What is your position with that company f 
A. Shop foreman. 
Q. Where do you work? 
A. Work in Big Stone Gap. 
Q. How long have you been an automobile mechanic, Mr. 

KilbourneY 
A. I started in '27, 1927. 
Q. Were you familiar with Bus No. 112, I believe, of the 

Tri-State Coach Corporation, the one that J\Ir. Clark was 
using the day of this accident T 

A. Yes, sir. 

page 103} Mr. Shannon: I object. There is no evidence 
he was driving No. 112. Mr. Clark said he didn't 

kn°'v. 
Mr. Greear: Mr. Clark said it was 112. He said he 

couldn't see the number on this, but that was the number. 
Mr. Shannon: That's right. · 

Q. Is that a picture of the front of that bus No. 112! 
A. Well, that looks like the front of it. I don't see the 

number, out still and all, it is the identical same bus. 
Q. That is the identical same bus Y 
A. Yes, sir. 
Q. With reference to the front of that bus, how it is made, 

with reference to giving the driver a view in front of it, 
whether or not the front end slopes in this way or slopes back 
this way or straight up and down, bow is that? 

A. It has a gradual little slope in this direction so the 
driver can see everything. 

Q. It has a gradual slope back? 
A. Back towards the driver~ very small slope. 
Q. Have you made a diagram showing the dimensions of 

that bus, 'Mr. Kilbourne? 
A. I tried to make one, yes, sir. 
Q. Come up here to the Jury now. Is this the diagram 

whicb you made 7 
page 104 } A. Yes, sir. 
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Mr. Greear: Mark that Exhibit No. 4 please. We desire 
to file it. 

(The diagram was marked and filed Exhibit No. 4, Witness 
French Kilbourne.) 

Q. What do these marks indicate at the end and towards 
the. middle 7 

A. This is the rear door and this is the front. 
Q. The front door Y 
A. Yes, sir.: 
Q. What do these squares along the top representf 
A. That is the windows. 
Q. What ar.c the dimensions of those windows! 
A. Well, I have them right on there. You can't hardly see 

from here. 
Q. Read them off to the Jury. 
A. Twenty-two inches high and 32% inches wide. 
Q. ,vhat is the width of the door openingT 
A. That is around 25, 26 inches. 
Q. What is the distance from the front bumper back to the 

front of the front wheel 1 
A. Well, around 55 inches. 
Q. And what is the diameter of the wheel and the tiref 

A. Well, the best I can measure was 38 inches. 
page 105 } Q. 'What is the entire length of t11e bus irom 

bumper to bumped 
A. The entire length, 29 feet from bumper to bumper. 
Q. How wide is itT 
A. Eight feet from the end of the bumper around. 
Q. How· far is it from the ground up to the windshield f 
A. Ground up to the windshield is about five foot four 

inches, something like that. 
Q. What size are the windshields that are in the bus 1 
A. Well, there is two in there side by side, twenty-two 

inches height and 40 inches long. 
Q. Two windshields side by side f 
A. Yes, sir. 
Q. Each one that same size, twenty-two by fortv inches·T 
A. Yes, sir, the same thing. · 
Q. What is the distance from the ground up to the windows 

along the sjde 1 
A. This one is about 65 and n lmlf, 66 inches. 
Q. In other words., the windshields come down lower, a 

little lower 'l 
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A. Yes, sir, they come down a little bit lower. 
Q. Is this the way you have this drawn shown 

page 106} sloping back, is that the way the bus is madef 
A. Yes, sir. 

Q. 'When the driver is in his seat, what vision does be hav~ 
to the front of the bus Y 

A. Well, he has a clear vision all except about 3 foot right 
here in front. 

Q. About the same as driving would be Y 
A. He has more vision than driving an automobile because 

you have the hood out there in front. 
Q. How far does he sit from his windshield 7 
A. Well, the seat is about three feet from the front of the 

windshield. 
Q. Is there any hood in front of the windshield or any­

thing in front of the windshield I/ 
A. No, sir, there is a little rub rail, just about that wide, 

right around tlle edge of the windshield. 
Q. Is that this railing shown in this picture? 
A. Here it is up here (indicating). 
Q. ·what is this (indicating)? 
A. Here is the rail, same as this 1·ail, they are all the same. 
Q. This little rail sµown in the picture, that is what it is 

you call the rub rail? 
. A. Rub rail they call it. It goes all the way· 

page 107 } a round the side of the bus. 
Q. Did you measure the distance from that 

door, the step there to the ground 1 
A. Yes, sir. 
Q. How high is it 7 
A. It is about 18 inches, l.6, something like that, 16 inches, 

I believe it is. 
Q. Sbdeen inches 7 
A. Yes, sir. 

Mr. Greear: I believe that's all. You may cross-examine, 
Mr. Shannon. 

CROSS EXAMINATION. 

By Mr. Shannon: 
Q. You made those measurements for the Tri-State Coach 

Corporation 7 
A. I made them, yes, sir .. I made the measurements her.e 

for them. 
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Q. They asked you to make them l 
A. Yes, sir. 
Q. You do have a better vision in front and near your front 

wheels in the bus than you would in an automobile, dou 't 
you? 

A. Yes, sir, you would have a better vision. 
Q. You say you are shop foreman Y 

page 108 ~ A. Yes, sir. 
Q. What kind of brakes does that bus have, 

hydraulic? 
A. No, sir, Bendix-"\V cstinghouse air brakes. 
Q. They work by the same principle as hydraulic only by 

air? 
A. No, they are more severe than hydraulic. 
Q. The pressure is equalized on each wheel T 
A. Yes, sir. 
Q. Same as hydraulic brakes, isn't it 7 
A. Yes, sir. 
Q. Brakes like that, one of the advantages of them, I be­

lieve, is you don't have more pressure on one wheel than the 
othel'., do you 1 

A. On air brakes you mean? 
Q. That's right. . 
A. Yes, you have more preRsure on the rear wheels than 

you would have on the front. · 
Q. You don't have more pressure, it is not as apt to have 

more pressure on one rear wheel 011 one side than it is the 
other, as mechanical brakes f 

A. No, sir, it is equalized, two wheels equalized together. 
Q. The two wheels are equalized. Those buses give a lot of 

trouble by the wheels getting unequalized 7 
page 109 ~ A. No, sir, hasn't caused this any trouble. 

A. No, sh·. 
Q. Never had any trouble like that? 

Q. In other words, it has been your experience as a me­
chanic, when you apply the brakes on a bus like that, that 
both tbe rear wheels had equal pressure? 

A. Yes, sir. 
Q. Do you keep those buses in good shape, examine them 

for that? 
A. Yes, sir. 
Q. Was it your duty to examine tl1is particular bus? 
A. Well, it would have been my duty if there was anything 

wrong with it. 
Q. Was there anything wrong with it? 
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A. No, sir.· 
Q. The brakes all equalized and were good! 
A. Yes, sir .. 

Mr. Shannon: That is all. 

RE-DIRECT EXAMINATION. 

Bv Mr. Oreear: 
• Q. Mr. Kilbourne, anything unusual for one wheel to catch 

a little bit in front of the other, slow down one wheel quicker 
than the other one 'l 

A. No, sir, I don't think so. The air is equal 
page 110} to each wheel to some amount. 

Q. Same way with an automobile with hydraulic 
brakes, the pressure is the same in each wheel, but one some­
times-

l\Ir. Shannon: I object to him arguing with the witness. 
The Court: Sustained. 
Mr. Shannon: He put him on there. 
l\fr. Greear: Yes, sir, he is my witness. I will vouch for 

liim. 
The Court: You can't lead him and suggest to him. That 

is what I sustained the objection to. 

Q. :Mr. Kilbourne, is there such a thing as a brake on an 
automobile, a hydraulic brakes, one wheel catching a little 
in front of the other 'l 

A. Yes, sir, there is several things causes that. 
Q. What is that? 
A. Several things can cause that on an automobile with 

hydraulic brakes. 
Q. Is there a bmke lining on both bus wheels and automo­

bile wheels 'l 
A. Yes, sir, there is a brake lining on both. 
Q. Does tlle condition of that lining have anything to do 

with the catching quickly or not 1 
A. Yes, sir, sometimes they got grease on them, 

page 111 } they won't catch; sometimes they catch quicker 
with grease. 

Q. They will do that even though there is eQual pressure 7 
A. Yes, sir. 
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Frencl• Kilbo1trtie. 

Mr. Shannon: There is no evidence that that was the con­
dition of those brakes. 

The Court: Let him answer. It is leading though. This 
is a mechanic. He is the man who is supposed to know about 
automobiles better than anybody else. Let him tell. 

Mr. Greear: Go ahead and explain to us, Mr. Kilbourne., 
how one brake can catch quicker than another, even though 
the pressure is applied, either from air or from the hydraulic 
system, though it is applied the same, what would cause it I 

A. Well, sometimes the brakes is out of adjustment. Then 
other times there is grease on it and on the hydraulic, maybe 
the brake cylinder is leaking fluid there. 

Q. As to w'.bether or not it is dry or wet, would that have 
anything to do with it Y 

A. If a brake lining is w<.>t, it won't hardly hold at all. 

Mr. Greear: I believe that's all. 

page 112 ~ RE·CROSS EXAMINATION. 

By Mr. Shannon: 
Q. It is your duty to keep the buses up Y 
A. Yes, sir. 
Q. The driver reports anv mechanical defects to you 1 
A. Yes, sir. • 
Q. Did you have any report on this bus shortly after that 

bf Clark or anyone else that either of the wheels were grab­
bmgY 

A. No, sir. 
Q. Is it customary for a ·driver, if be does have miequal 

brake pressure, to report it to you and you fix it 'I 
A. Yes, sir. 
Q. Did Mr. Clark drive the bus sometime after this f 
A. I think he was off a couple days after this. I think so. 
Q. From the time the accident happened up until t11e pres-

ent day, do you 1·ecall having bad to adjust the brakes on 
that particular bus1 · 

A. From then until now 'l 
Q. Yes. 
A. Oh yes, we adjust the brakes on them, we service them 

once a week. 
Q. Do you examine the brakes every week to 

page 113 ~ see whether they are catching equally and all that 1 
A. Yes, sir. 
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Vesta Holdway. 

Q. Have you ever had any particular objections on this 
particular bus that week I 

..A.. No, sir. · 
Q. Before or after the accident that weekt 
A. No, sir. 
Q. Are the drivers all instructed by you as shop foreman 

to report any unusual behavior of the brakes when they are 
. applied! 

..A.. They got instructions to report anything that j!il wrong 
with the bus. 

Q. That is one of the things 1 · 
..A.. Yes, sir~ anything at all, brakes or _anything 

Mr~ Shannon: That's all. 
Mr. Greear: I believe that's all, :Mr. Kilbourne. 

(Witness excused.) 

Mr. Greear: I want to recall :Mrs. Holdway. 

VEST~.\. HOLDWAY (Recalled) 
t-estified further as follows: 

CROSS EXAMINATION (Cont'd). 

By :Mr. Greear: 
Q. Mrs Holdway, how old are you Y 

A. Forty-one years old. 
page 114 ~ Q. Forty-onet 

A. Yes. 
Q. You are in normal good health, aren't you 7 
A. I reckon so, so far as I know. 

o I 

Q .. Had you tended to your garden mostly yourself this 
past summer? 

A. Me and my husband together. 
Q. But you and your children, your child and grandchild 

had been up there a good many times f 
A. Yes, sir. 

Mr. Greeai·: That's all. 
Mr. Shannon: I want to recall Clark for one question. 
The Court: All right. 

(Witness excused.) 
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Walter C. Clark. 

The Court: Are you through Y 
Mr. Greear: No, sir. 
Mr. Shannon: He can go ahead and finish. I just want 

to ask one question on cross examination. Cancel that. Go 
ahead. 
· The Court: Go ahead. 

·w ALTER C. CLARK (Recalled) 
testified further as follows: 

RE-DIRECT EXAl\IINATION. 

page 115 ~ By Mr. Shannon: 
Q. l\Ir. Clark, I believe as a bus driver, you had 

instructions to report any defect in the brakes, did you noU 
A. Do how? 
Q. As a bus driver, were you instructed by the shop fore­

man or any other person to report any defects in· the brakes 
and such as that in the bus? 

A. ,vell, that bas always been a rule, any time there was 
anything wrong with the bus, the driver always reported it. 

Q. Did you follow that rule usually? 
A. Yes, sh-. 
Q. Well, after this wheel, you testified here to, on a dry 

surface you stopped and you could tell where you stopped., 
the skid marks, did you report that to the bus company 

A. No, sir. 
Q. ,,TJiyf 
A. Well, there was not enough force tbere, enough sl1ock 

there to make any difference that I could tell. The only dif­
ference you could tell was just on the surface of the road. 
You have seen some cars, a little grease gets on one wheel, 
you go to stop, it will lock that wheel right quick. That wheel 
will slide. 

Q. You didn't feel the wheel lock this time? 
page 116 ~ A. No, sir. 

Q. You didn't feel anything unusual in the 
brakes. did you? 

A. No, sir. 

:Mr. Shannon: That's all. 
:Mr. Greear: That's all. 

(Witness excused.) 
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DR. WILLIAM J. McGEE 
tl1e next witness, having been :first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION. 

By Mr. Greear: 
Q. You are Dr. ,vmiam McGee f 
A. Yes, sir. 
Q. Where are you located, Doctor? 
A. Located at Keokee. 
Q. What is your occupation! 
A. Physician and surgeon. 
Q. What medical school are you a graduate ofY 
A. St. Louis University. 
Q. ,vhat year did you graduate'i 
A. 1933. 
Q. How long have you been practicing your profession? 

A. vVell, slightly over 16 years, including the 
page 117 ~ service in the army. 

Q. How long were you in the Army Y 
A. Six years. 
Q. How long have you been at Keokee i 
A. Four months, soon be four months. 
Q. Were you there on August 4 Y 
A. Yes, sir. 
Q. This year? 
A. Yes, sir. 
Q. Were you called that day with ref ere nee to an accident 

that occurred in which a small child had been killed by a bus f 
A. Yes, sir. 
Q. Did you go there soon after you were called f 
A. Yes, sir. 
Q. What did you find on your arrival, Doctor? 
A. Well~ I saw the bus parked on the highway, on the turn 

near the Keokee Depot and across the road from the bus on 
the gravel, off of the road, there was the body of the boy ly­
ing on a seat cusion, partly covered, the child apparently was 
dead on sight. 

He had a bruise on the left side of the skull, bleeding from 
the bruise on the right side of the skull, and bleeding from 

the right ear and the head was turned to one 
page 118 ~ side in a unnatural position, indicating that there 

was probably a broken neck. He did not have 
any other visible injuries. 

Q. Did you act as coroner Y 



72 Supreme Court of Appeals or Virginia 

Vesta Holdway. 

A. Yes, sir. 
Q. In that casef 
A. I did,. but by so doing, I waited until the ambulance came 

and took the body away. 
Q. Did you look over the child's body, Doctor! 
A. Well, yes, sir. 
Q. I will ask you if you found any other injuries or signs 

of abrasions or bruises of any kind on him except on his head 
and neckY 

A. No, no bruises. 
Q. Any break in the skin any place else t 
A. No. If he had any, I didn't see them. 

Mr. Greear: I believe you may ask him. 

CROSS EXAMINATION. 

By Mr. Shannon~ 
.Q. Doctor, you would say that was the cause of bis death! 
A. Fractured skull and fractured cervical vertebra, broken 

neck. 
Q. Did he seem to have been a normal child in 

page 119 } his lifetime¥ 
A. Apparently so. I had neve1· seen him be-

fore, but apparently he looked normal. 
Q. Well built child! 
A. Yes, sir. 

Mr. Shannon: Tiint 1s all. 

(Witness excused.) 

:Mr. Greear: ,v e rest. 
l\Ir. Shannon: I would like to recall Mrs. Holdway for 

rebuttal. 
The Court: All right. 

VESTA HOLDWAY (Recalled) 
testified further as follows: 

RE-DIRECT EXAMINATION. 

By }fr. Shannon: 

' / 

Q. You are the same Vesta Holdway who testified n whire 
agot 
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Vesta Hold.way. 

A. Yes, sir. 
Q. As you went down the bus door~ did you have this little 

child by the arm Y 
A. No, sir. 
Q. Did he jerk loose from you 1 
A. No. 

:\Ir. Shannon: That's all. 

page 120 ~ RE-CROSS EXAMINATION. 

By Mr. Greear: 
Q. Did you have him by the hand 1 
A. No, sir, I didn't have him at an. 
Q. He didn't jerk loose from you at all¥ 
A. No, sir. 

Mr. Greear: That's all. 
The Witness: If I had l1im by the hand, he couldn't have_ 

jerked loose, he would have l1eld on, I would have held to him. 
Mr. Shannon: ,v e rest. 

(Witness excused.) 

The Court: Let me see rounsel in cl1ambers. 

·whereupon, the Court and Counsel retired to chambers, 
where the following proceedings were had, to-wit: 

:Mr. Greear: Judge, Sheriff Fleming has been located and 
I want to put him on for a question, please, sir 7 

The Court: ,v en, I suppose since we haven't gotten any 
further along, you are entitled to put him on. 

Whereupon, the Court and Counsel returned into Court, 
where the following proceedings were had, to-wit: 
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Shirley Holdway. Harold L. Flemvng. 

page 121} SHIRLEY HOLD"\VAY, 
(Recalled) testified further as follows: 

RE-DIRECT EXAMINATION. 

By Mr. Greear: 
Q. Shirley, as you came up to the Court today, was Sheriff 

Fleming in the car or a man with a uniform on in the car with 
you? 

A. Yes, sir. 
Q. I will ask you if you told him on your way up that when 

you got off the bus, you came around behind it and that your 
mother got off and came on around and asked you where the 
child wasY 

A. No, sir. 
Q. You didn't tell him that? 
A. No, sir. 
Q. Didn't you tell him that after she had come around and 

nsked you where the child was, that the bus started to pull 
out and she screamed Y 

A. No. 
Q. You didn't tell him that? 
A. No, sh'. 
Q; Did you tell him any words like that f 
A. No. 

Mr. Greear: AU right. 
Mr. Shannon: Shirley, who asked you the ques­

page 122 } tions, Sheriff Fleming or the other fellow Y 
The Witness: The other one. . 

Mr. Shannon: Sheriff Fleming didn't ask yon anythingf 
The Witness: It was that other man, not the sheriff. 
Mr. Shannon: It was not the sheriff, all right. 

(Witness excused.) 

HAROLD L. 1!1LEMING, 
the next witness, having been first duly sworn, was examined 
and testified as follows: 

DIRECT EXAi\UNATION. 

By Mr. Greear: 
Q. You are Harold L. Fleming? 
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Harold L. Flemiug • 

.A. Yes, sir. 
Q. Are you the Sheriff of Wise County! 
A. lam. 
Q. Did you accompany Mr. Leslie Mullins, attorney, and go 

along to summons this little girl Shirley Holdw1,1.y this morn­
ing? 

A. I did. 
Q. Whose car did you all go int 

A. Leslie Mullins 's. 
page 123 } Q. Was he driving t 

A. Yes, sir. 
Q. Did you summons the girl and bring her back with you 

in the car! 
A. I did. . 
Q. On that trip as you came back, Mr. Fleming, I will ask 

you if that little girl made a statement that after she got off 
the bus, she came around towards the back of the bus and then 
her mother came around and asked her where the child was 7 

A. She did. 
Q. And did she also say that after her mother asked her 

where the cl1ild was, that the bus started to pull out and her 
mother screamed 7 

A. Yes, sir. 

Mr. Greear: That's all. 

CROSS EXAMINATION. 

By Mr. Shannon: 
Q. Mr. Fleming, who was asking the questions, you or Mr. 

:MullinsY 
A. Mr. :Mullins was. I didn't ask any questions at all. 
Q. You just overheard that conversation Y 

A. I was in the car, yes, sir. 
})age 124} Q. Just wl1at was Mr. Mullins asking her? Did 

he suggest those answers to her? 
A. No, he was just asking questions about the accident when 

tlm t happened. 
Q. What was it the little girl said 7 
A. Do what? 
Q. "What was it the little girl said, she got off and her mother 

came around 7 
A. She stated she got off the bus first. Then later her mother 

came around and asked her where the child was. 
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Harold. L. Fleming. 

Q. Did she say where she was when her mother asked her 
where the child was Y 

A. She got off the bus and started back to the back of it. 
Q. Started back at the back'l 
A. Yes, sir. . 
Q. Did she say how far down toward the bus she was 'l 
A. She said her mother got to one window from the door 

when she screamed. · 
Q. Her mother had just gotten off and started down there 

where she had gotten to one window 'l 
A. Yes, sir. 

Mr. Shannon: That's all. 
Mr. Greear: That's all. 

, 
page 125 ~ · (Witness excused.) 

Mr. Greear: We close. 
Mr. Shannon: That's all. 
The Court: Let me see counsel in chambers. 

WHEREUPON, the Court and Counsel retired to Cham-
bers, where the following proceedings were had, to-wit: 

Mr.· Greear: The defendant, by counsel, now renews his 
motion to strike the evidence of the plaintiff in this case on the 
ground that no negligence bas been sl1own upon which any 
verdict against this defendant could be suppo11ed. 

The Court: I will overrule the motion. 
Mr. Greear: Exception. 

This was all the evidence introduced. 

WHEREUPON, the instructions were then considered by 
the Court and Counsel, in Chambers, as follows: 

INSTRUCTION NO. P-1 (Given). 

The Court instructs the Jury that the Tri-State Coach Cor­
poration is a common carrier and that it owes to its passengers 
the bigbest...{legree 6f etti'e-for ibeir safety known to huroou 
p~nce _lln~ __ tl!!Lthe,..sJ!i.d Tri-State Co~ IB. 
liafi1eforlliesnghtest negligencctwliicnnnIIUln care, skill aiid' 

.... - • ~-......... ~~ ...... ~-~~-· .. :r,_ ......... ~-~ .... ~~--'---~~·-=-,-::._.-.r.~---=--i.:-!.·~·~~--,~-..-.--~~~ 
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foresight could have foreseen and guarded, and by reason of 
which the death of the infant might have been oc­

page 126 ~ casioned. 

Mr. Greear: The defendant, by counsel, object to the giving 
of Instruction P-1 :first because it is not a proper statement 
of the law; and secondly, because it has no application to 
this case. 

Thi!;, is not a case of carrier and passenger, since the re­
lationship of carrier and passenger had terminated prior to­
the accident. The plaintiff is not entitled to any instruction 
based upon the relationship of carrier and passenger in this 
case, and to give such an instruction would be prejudicial to 

. the defendant. 
The Court: I am going to give this instruction. 
l\Ir. Greear: Exception. 

INSTRUCTION NO. P-2 (Refused~ ~ , 

The Court instructs the Jury that th~·-:te ~oacb C~~ 
poration is a common carrier of passe s and that the law 1---

in tenderness to human life and limbs, h.olds common carriers · 
liable to the slightest negligence, and compels them to repel 
by satisfactory proof every imputation of such negligence. 

page 127 ~ The Court: I am going to refuse that instruc-
. tion. 

Mr. Shannon: Exception. 

INSTRUCTION NO. P-3 (Given). 

The Court instructs the Jury that the driver of an auto­
mobile or a bus is charged with knowledge of the fact that 
a child of tender years may be expected to act upon childish 
impulses and is bound to take that into consideration and exer­
cise the vigilance and the caution which the circumstances. 
demand. 

l\Ir. Greear: The defendant, by counsel, objects to Instruc­
tion P-2 for the reason that that is not a proper statement 
of the law. There is no duty in the exercise of ordinm·y 
care to use vigilunce and caution and to tell the Jury such 
would be prejudicial to the defendant. It was certainly not 
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to be expected in this case that the child who had gotten 
off the bus in company with an older girl, would crawl under 
the bus and that would not be a childish impulse, such as this 
instruction would be given in a case where a child would run 
across the road at a time when it was not safe to do so, or some 
such act of that kind. 

The Court: Objections overruled. 
page 128 } :Mr. G1·eear: Exception. 

INSTRUCTION NO. P-4 (Given). 

The Court instructs the Jury thnt if they believe from the 
evidence that at the time the infant, Lonnie Thomas Stidham, 
was killed that the said Lonnie Thomas Stidham was under 
seven years of age, then the said Lonnie Thomas Stidham is 
presumed to have been incapable of contributory negligence. 

(Instruction P-4 was given without objection.) 

INSTRUCTION NO. P-5 {Given). 

The Court instructs the Jury that the Tri-State Coach Cor­
poration in this case is responsible for the acts of its driver. 

Mr. Greear: The defendant, by counsel, objects to the giving 
of Instruction P-5 because there is no reason to give the in­
struction. There has been no denial of the agency in this 
ciase. 

The Court: I am going to give Instruction P-5. 
l\fr. Greear: Exception. 

page 129 } INSTRUCTION NO. P-6 {Given}. 

The Court instructs the Jury that if they find for the plain­
tiff, in ascertaining the damages that tlie plaintiff is entitled 
t.o recover, they shall find the same with reference: 

First: To the pecuniary loss sustained by the father and 
the mother of the deceased, and the one brother, fixing such 
sum as would be equal to the probable earnings of the de­
<'cased child, taking into consideration his age, intelligence 
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:ancl health during what would have been his lifetime, if he had 
uot been killd. 

Second: By adding thereto compensation for the loss of his 
,care, attention and society to his father and mother and his 
brother. 

Third: By adding such further sum as they may deem fair 
:and just by way of solace and comfort to his father and mother 
mid brother, for tlie sorrow, suffering and mental anguish oc­
,casioned to them by his death, not exceeding fifteen thousand 
<dollars. 

(Instruction P-6 was given without objection.) 

"\Vl1ereupon, tl1e following instructions ,vere tendered on 
Le half of the Defendant: 

Jlage 130 } INSTRUCTION NO. D-1 (Refused). 

The Court instructs the Jury that the burden of proof in 
this case is 011 the plaintiff to prove the negligence which he 
nlleges against the bus driver by a preponderance of the 
~vidence, and if the Jury believes that the plaintiff has failed 
to tlms prove 11is case, then they should find for the defendant. 

The Court: I am going to refuse Instruction D-1. 
}Ir. Greear: Exception. 

INSTRUCTION NO. D-l{a) {Given). 

The Court instructs the Jury that in this case the burden of 
proof is upon the plaintiff to prove by a preponderance of 
the evidence that the driver of the bus was guilty of negligence 
nncl that this negligence was the proximate cause of the in­
juries which resulted in the death of said infant. 

(Instruction No. D-l(a) was given without objection.) 

INSTRUCTION NO. D-2 (Refused.). 

The Court instructs tl1e Jury that in this case the deceased, 
Lonnie Stidham, at the time of the accident, was 

page 131 ~ not a passenger on the bus and the duty owed by 
. the bus driver to the child was ordinary care. 
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The Court~ I am going to refuse Instruction No. D-2: 
Mr. Greear: The defendant, by counsel, except to the 

Court's refusal to give Instruction No. D-2. 

INSTRUCTION NO. D-2.(a) (Given). 

{Instruction No. D-2(a} was given witn:oltt objection.) 

INSTRUCTION NO. D-3 (Given). 

The Coorf instructs the Jury that ordinary care is such 
care as an ordinary prudent person would ex.cr­

page 132 ~: cise under similar circumstances. 

{Instruction No. D-3 was· given without objection.) 

lNSTRUCTIO~ ~~. 

The Court instrncts the ~ry that if they shJld believe 
from the evidence in this cas that Lonnie Stidham was killed 
as a result of a mere acciden they must find f'or the defendant 

, and tltis although they may believe that Lonnie Stidham and 
those accompanying him were also free from fault. 

l\Ir. Shannon~ I think that instruction is misleading for this 
reason; of course, there was an accident and an accident has 
n. peculiar meaning iD law. 

The Court: I am going to refuse that instruction. 
}fr. Greear: Exception. 

:/ INSTRUCTION NO. D-5 (Refused}. 

{I'. The Court instructs the Jury that this is a negligence action. 

• 
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Without negligence, which was the proximate cause of the acci- L/ 
dent, there is no liability on the defendant bus company. 

The Court: I will refuse that instruction. 
page 133 } Mr. Greear: Exception. 

INSTRUCTION NO. D-6 (Given). 

The Court instructs the Jury that it is their duty to try this 
case without being influenced by sympathy from the mere fact 
that Lonnie Stidham was injured and died, for the Jury as 
much as the Court E\re under the solemn obligation of an oath 
to decide according to the la,v and the facts. Without negli­
gence on the part of th~ bus driver the defendant bus company 
cannot be held liable. 

(In~truction No. D-6 was given without objection.) 

INSTRUCTION NO. D-7 (Refused). 

· The Court instructs tbe Jury that the plaintiff cannot re-
6_-Y cover, if the Jury believe from the evidence that the injury 
"r'J was purely accidental. · · 

The Court: I am going to refuse Instruction D-7. 
l\Ir. Gre~ar: Exception. 

INSTRUCTION NO. D-8 (Refused). 

-~ 

The Court instructs· tbe Jury that if they believe from the 
evidence that the parents of the intestate, Lonnie 

page 134} Stidham, were present at the time of the injury, 
or tbat the person in place of a parent, and exer­

cising the functions of a parent was present at the time of 
injury; that they failed to exercise ordinary care for the pro­
tection of the .intestate and that said parents' negligence in 
this respect contributed to tl1e injury of which Lonnie Stid­
ham died, then tl1ere can be no recovery even though they be­
lieve the Tri-State Coach Corporation or its driver was also 
negligent, and they should find for the defendant. 
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The Court: I am going to refuse Instruction No. D-8. · 
Mr. Greear: Exception. 

INSTRUCTION NO. D-9 (Given). 

The Court instructs the Jury that they are the sole judges 
of the credibility of the witnesses and in determining the 
weight given to the evidence of any witness they may con­
sider the appearance and demeanor of the witness on the 
stand; their manner of testifying; their apparent candor and 
faimess; their apparent intelligence or lack of intelligence; 
their interest in the result of the suit; their opportunity for 
knowing the truth, and all other surrounding circumstances 

appearing on the trial and from all these things 
page 135 } they are to determine which witnesses are the 

more worthy of credit, and to give credit accord­
ingly. 

(Instruction No. D-9 was given without objection.) 

INSTRUCTION NO. D-10 (Refused). 

The Court instructs the Jury tlmt the parents of a child 
nnd other persons in charge of a child of tender years are 
cha1·ged with knowledge of the fact that a child of tender years 
may be expected to act upon childish impulses. 

Tho Court: I will ref use that instruction. 
Mr. Greear: Exception. 

INSTRUCTION NO. D-11 (Refused). 

The Court instructs the Jury that the primary duty of car­
ing for the child of tender years is on the parents or their 
representative who has the immediate custody of the child. 

Therefore, where such child is traveling on a bus in the care 
of his parent, the owner of the bus, that is, the carrier, through 
its employees, has the right to presume and to rely on the pre­
sumption that the parent will take care of the child as the 
natural lo,e of the parent would prompt him or her to exercise 
under the circumstances. 
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page 136 ~ The Court: I am going to refuse that instruc­
tion. 

},fr. Greear: .Exception. 

Thereupon, the instructions as set out above, granted by the 
Court, were read to the Jury by the Court. 

,vhereupon, tlte case was argued by counsel, and thereupon, 
the Jury retired to its room to consider tlie case, and returned 
into the Court having found the following verdict: 

"We, the Jury, find $3,000.00 damages for the Plaintiff 
against the Defendant. A. J. Horton, Foreman.'' 

Mr. Greear: "re desire to make a motion to set the ver-
dict aside. 

The Court: All right, when do you want to be heard f 
1\Ir. Greear: Any clay next week would suit me. 
The Court: All right. 

MOTION TO SET ASIDE THE VERDICT. 

Filed: October 27, 1949. 

. ,! i 
i t 

The Defendant, Tri-State Coach Corporation, now comes 
and moves the Court to set aside tlie verdict of the Jury ren­

dered in tlds case, by which the Plaintiff was 
page 137 } granted damages in the sum of Three Thousand 

($3,000.00) Dollars and for grounds of said motion 
assigns the following: 

1. The verdict of tlie Jury is contrary to the law. 
2. The verdict of the Jury is contrary to the evidence and 

not supported by tlie evidence. 
3. The verdict of the Jury is contrary to the law and the 

evidence. 
4. The Court erred in overruling the motion of the def end­

ant to strike the evidence of the plaintiff, which motion was 
made at the conclusion of the plaintiff's evidence, and at the 
conclusion of all tl1e evidence in the case. 

5. The Court erred in giving Instructions P-1 and P-3 of­
fered on behalf of the plaintiff and given over objections of 
the defendant. 

6. The Court erred in refusing Instructions D-1, D-2, D-4, 
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D-5, D-7, D-8, D-10 and D-11 offered on behalf of the defend­
ant. 

And for other grounds to be assigned at bar .. 

(Signed) FRED B. GREEAR, Attorney. 

page 138} STIPULATION. 

It is stipulated between attorneys for l;>oth parties that the 
foregoing stenographic report of testimony and other incidents 
of the trial therein, shall be considered in lieu of formal Bills 
of Exception, and that all questions raised, all rulings thereon, 
all exceptions thereto, and the grounds of such exceptions, re­
spectively, as shown by said report of testimony, and other 
incidents of the trial therein, may be relied upon by either or 
hoth parties, in the Supreme Court of Appeals, without taking 
separate Bills of Exception as to each point raised and ex­
cepted to. 

This the 8 day of December, 1949. 

page 139 ~ 

R. C. SH.ANNON, 
Counsel for Plaintiff. 

GREEAR, BOWEN, MULLINS, & 
WINSTON, 

Counsel for Defendant. 

JUDGE'S CERTIFICATE. 

I, George :Morton, Judge of the Circuit Court of Wise 
County, Virginia, who presided over the foregoing trial of 
Thomas C. Stidham, Adminh;trator of the Estate of Lonnie 
Thomas Stidham, Deceased, Plaintiff, v. Tri-State Coach Cor­
poration, Defendant, do certify that the foregoing, together 
with the exhibits therein referred to, is a true and· correct 
copy and report of all the evidence, together with all the 
motions, objections and exceptions on the part of the respec­
tive parties, the action of the Court with respect thereto, all 
1he instructions offered, granted and refused by the Court, and 
the objections and exceptions thereto; and all other incidents 
of the said trial, with the motions, objections and exceptions · 
of the respective parties as therein set forth. 

And I further certify that tbe attorney for the Plaintiff 
Jms had reasonable notice, in writing, given by counsel for the 
Defendant, of the time and place when the foregoing report 
of the testimony, exhibits, instructions, exceptions and other 
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incidents of the trial would be tendered and presented to the 
undersigned for signature and authentication, and tl!at the 
said report was presented to me on the 8th day of December, 
1949, within less than sixty days from the entry of the final 

judgment in said cause. 
page 140} Given under my band this the 8th day of Decem­

ber, 1949. 
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GEORGE MORTON (Seal) 
Judge of the Circuit Court of "Wise County, 

Vh'ginia. 

CLERK'S CERTIFlCATE. 

I, Chas. I. Fuller; Deputy Clerk of the Circuit Court of 
"Wise County, Virginia, clo hereby certify that the foregoing 
is a copy of the report of testimony, instructions, exceptions 
and other incidents of the trial, in the case of Thomas C. 
Stidham, Administrator of the Estate of Lonnie Thomas Stid­
ham, Deceased, Plaintiff, v. Tri-State Coach Corporation, De­
fendant, and that the original thereof and one copy, together 
with the original exhibits, duly authenticated by the Judge 
of said Court, were lodged and filed with me as Clerk of the 
said Court, on the 10th day of December, 1949. 
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Virginia, 

CHAS. I. FULLER, 
D. Clerk of the Circuit Court of ,vise 

County, Virginia. 

CLERK'S CERTIFICATE. 

Clerk's Office of the Circuit Court: 

I, Allene H. Smith, a Deputy for J. A. Gardner, Cle1·k of 
tlle Circuit Court of Wise County in the State of Virginia, do 
J1ereby certify the foregoing to be a true transcript of the 
l'ecord in the case of Thomas C. Stidham, Administrator of 
the Estate of Lonnie Thomas Stidham, deceased, against Tri­
State Coach Corporation as appears from the original records 
qn file in this office. As to original exhibits accompanying this 
record, each of them has been identified by initials "J. A.G.", 
by the Clerk of this Court. 
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I further certify that Mr. R. C. Shannon, attorney for the 
plaintiff has had due notice of the transcribing of this record 
for the purpose of an Appeal. 

Given under my hand this the 13 day of January, 1950. 

J. A. GARDNER, Clerk. 
by ALLENE H. SMITH, 

Deputy Clerk (Seal) 

Clerk's fee for transcript $10.00. 

A Copy-Teste: 

M. B. vV ATTS, C. C. 
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