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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4322
VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals at the
Supreme Court of Appeals Building in the City of Richmond
~n Wednesday the 2nd day of June, 1954.
CHESAPEAKE AND OHIO RAILWAY COMPANY,
Plaintiff in Error,
against

RUDOLPH A. HANES, ALSO KNOWN AS R. A. HANES,
ADi\HNISTRATOR OF THE ESTATE OF MALRIE
VIRGINIA WRIGHT HANES, Defendant in Error.
From the Law and Equity Court of the City of Richmond.
Upon the petition of the Chesapeake and Ol1io Railway Company a writ of error and swpersedeas is awarded it by one of
the justices of the Supreme Court of Appeals of Virginia on
June 2, 1954, to a judgment rendered by the Law and Equity
Court of the City of Richmond on the 8th day of January,
1954, in a certain motion for judgment then therein depending
wherein Rudolph A. Hanes, also known as R. A. Hanes, administrator, etc., was plaintiff and the petitioner was defendant, and it appearing from the certificate of the clerk of the
said court that a siipers(}deas bond in the penalty of twenty
thousand dollars, conditioned according to law has heretofore
been given in accordance with the provisions of Section~ 8-46.5
and 8-477 of the Code of Virginia of 1950, no additional bond .
is required.
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RECORD
Filed in the Clerk's Office the 15 day of April, 1953.
Teste:
LUTHER LIBBY, JR., Clerk
IRA M. BARR, D. C.
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MOTION FOR JUDGMENT.
To: Chesapeake & Ohio Railway Company.
The undersigned, by counsel, hereby moves the Law and
Equity Court of the City of Richmond, Virginia, for judgment
against· you for tl1e sum of Twenty-five thousand dollars
($25,000.00) which sum is due and owing by you as damages
by reason of the following facts, to-wit:
(1) On or about December 1, 1952, Malrie :Virginia Wright
Hanes was driving a Buick automobile at approximately 8 :40
a. m. on a public highway over a railroad grade crossing in
constant use by the traveling public at or near Atlee, Virginia.
(2) At or about the same time a railway train of the Chesa·
peake and Ohio Railway Company was moving eastwardly
over said railway tracks. Said railway train was operated by
the servants, agents or employees of the Cliesapeake & Ohio
Railway Company who were acting in the due and usual course
of your business.
(3) By virtue of the foregoing facts, it became and was the
duty of your servants, agents and employees to operate said
railway train with proper care and caution; to sound all required warning and signal devices ; to keep and maintain a
proper lookout; to operate the same at a proper rate of speed
under the conditions then existing; to observe all laws,
statutes and ordinances for such cases made and provided;
and to operate said railway train so as to avoid injury to persons and particularly Malrie Virginia Wright Hanes.
(4) Notwithstanding the foregoing, the Plaintiff alleges
that the agents, servants and employees of the Chesapeake
and Ohio Railway Company did not regard their said duties,
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but carelessly, recklessly, negligently and wrongpage 2 } fully drove and operated said railway train without
proper care and caution; without keeping the same
under reasonable and proper control; without properly sounding warning or signal devices; did fail to maintain a proper
lookout; did operate the trail\ at an excessive rate of speed
under the conditions then existing; and did violate the laws,
statutes and ordinances for such cases made and provided so
that the railway train of the Defendant did suddenly and
violently collide with the automobile being driven by Malrie
Virginia ·wright Hanes who was then and there lawfully on
the railway crossing and by reason of the fore going, Malrie
Virginia ·wright Hanes was instantly killed.
( 5) :Malrie Virginia "\V right Hanes was survived by her husband, Rudolph A. Hanes, also known as R. A. Hanes, who
duly qualified as Administrator of the Estate of :Malrie Virginia Wright Hanes, in the Circuit Court of the County of
Hanover, Virginia, on the 12th day of February, 1953.
RUDOLPH A. HANES, also known as
R. A. Hanes, Administrator of the Estate
of Malrie Virginia ,vright Hanes.
RUDOLPH A. HANES, Administrator.
By Counsel.
HIRSCHLER and FLEISCHER, p. q.,
Central National Bank Building,
Richmond 19, Virginia.
By ALAN S. FLEISCHER,
Of Counsel.
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GROUNDS OF DEFENSE.
1. Defendant was not negligent.
2. Even if defendant were negligent (which is denied) such
neglil!'ence did not proximately cause or contribute to cause
tl1e injury and cleath of plaintiff's decedent, or the demolition
of the automobile which she was driving.
3. Defendant, through its employees, maintained and kept
a reasonable and nroper lookout" for the crossing involved. . .
. 4. Defendant, through its employees, gave warning signals
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which were in full compliance with the statutes of Virginia
in such case made and provided and which were timely and:
adequate warnings of tbe approach of the train to the cross-

ing.
. tram
' wit
. h reas5. Defendant operated and contro11ed its
onable care and precaution and ·at reasonable speed under tbe
existing circumstances and conditions and there was nothing
to obstruct tbe plaintiff's view or pl".event her from observing
the approaching train by the senses of sight and-or hearing
in ample time to stop the automobile and avoid the collision.
6. Defendant had no reasonable ground to know or pre.
sume that the plaintiff's decedent would drive on the
page 5 ~ cros~ing under the existing conditions and circumstances; but had every legitimate reason to assume
the contrary.
· 7. Plaintiff's decedent was herself guilty of negligence
whicb was the sole direct and proximate cause of the injuries,
loss and damages complained of, including her instantaneous
death as alleged.
8. Plaintiff's decedent failed to exercise due care, reasonable lookout, and proper precautions for her own safety in
approaching and driving upon the crossing in the face of the
oncomin~ train.
9. Plamtiff 's decedent had a clear and adequate view available but did not look and listen effectively for approaching
trains as she approached and drove upon the track upon which
the train was operated, which track was in itself a proclamation of danger.
10. Plaintiff's decedent was negligent in proceeding on the
track on which the train was operated after sl1e knew or ought
to have known of the near approach of the said train; and
such negligence on her part was the sole proximate cause. of
the accident.
11. Plaintiff's decedent by her own unforeseeable voluntary
and reckless acts unnecessarily and knowingly or unknowingly placed herself and the automobile in which she was
driving not only in a position of obvious peril but of inevitable disaster, thereby deliberately assuming tlie consequences
incident thereto, since she alone had the last clear chance to
~vert tbe catastrophe.
12. Plaintiff's decedent negligently failed to give the train
the right of way and stop the automobile, or wait for the
passing of the train before suddenly, unexpectedly and without warning ~ttempting to cross th~ track on which the train
was operated immediately_ in front thereof.
page 6 ~ 13. Defendnnt 's employees were thereafter unable to avoid the accident, and the peril of the de-
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cedent was solely precipitated by the reckless driving of her
automobile immediately in front of the approaching train, as
aforesaid.
·
14. The damages claimed are not only excessive, but with.:.
out any justification in law for any claim for damages as
against the defendant in any sum.
WHEREFORE defendant prays for judgment in its favor.
"\VALTER LEAKE,
MEADE T. SPICER, JR., ··
Counsel for
THE CHESAPEAKE AND OHIO
RAILWAY COMPANY,
Office address: 1103 Mutual Building,
Richmond 19, Virginia.
CERTIFICATE.
.

.

I hereby certify tlmt the above Grounds of Defense were
duly served upon the plaintiff on May 5, 1953, by mailing a
copy thereof to Mr. Allen G. Fleischer, of Hirschler &
Fleischer, attorneys for the plaintiff, at their office, Central
National Bank Building, Richmond 19, Virginia.
WALTER LEAKE.
Received and Filed May 5, 1953.

..
~A-.:.,·~.......,,
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Teste:
.
LUTHER LIBBY, JR., Clerk.
By IRA- M. BARR, D. C.

·,;.
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Commonwealth of Virginia:

To the Sheriff of the City of Richmond-Greeting:
'Whereas, in a certain case. at law now depending and undetermined in our Law and Equity Court of the City of Richmond, wl1ercin Rudolph A. Hanes, Administrator of the Essate of l\falrie Virginia Wrigl1t HanP.s is plaintiff and The
Chesapeake a~cl Ohio Railway Company, defendant, and
wl1ereas the said Rudolph A. Hanes, Admr., etc has filed in
the Clerk's Office of our said Court interrogatories to the said
The Chesapeake and Ohio Railway Company:

r,

Supreme. Court of Appeals of Virginia.

Therefore we command that you summon the said The
Chesapeake and Ohio Railway Company to answer the said
interrogatories, delivered herewith upon oath, and make return thereof before our said Court, at the Courthouse thereof,
on the 18th day of December, 1953, at 10 O'clock A. M., and
that you have then and there this writ and make return how
you have executed the same.
·witness, Luther Libby, Jr., Clerk of our said Court, at the
Courthouse thereof, in the City of Richmond, Virginia, the
9th day of December, 1953, and in the 178th year of our Commonwealth.
LUTHER LIBBY, JR., Clerk.
· By IRA M. BARR, D. C.
(on back)
R. M. Markland, Asst. :Vice Pres. 12/10/53. M
Executed in the City of Richmond, Virginia this 10 day of
Dec., 1953 by delivering a copy of the within named summons
to: R. M. Markland, the Asst. Vice Pres. of Chesapeake and
Ohio, Railway Co. place of rcsidcnee and business of said R. 1\L
Markland being in said city, principal office of said corporation being in said city.
JAMES H. YOUNG,
. Sheriff, City of Richmond, Va.
By: S. V. MOODY, Deputy Sheriff.
SUMMONS TO ANSWER INTERROGATORIES BEFORE
COURT.
Malrie V. W. Hanes' Admr.
.... . ..,.''"'
-~

v.

.

C. & O. Rwy. Co.
IDRSCHLER & FLEISCHER,
Attorneys.
823 E. Main St.
ck75c
page 8}
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INTERROGATORIES.

,v

Rudolph .A.. Hanes, .Administrator of tlie Estate of Malrie
:Virginia right Hanes, plaintiff herein, calls upon the def eildant to answer upon oath within ten (10) days the following interrogatories, to be used in evidence on behalf of the
said plaintiff, Rudolph A. Hanes, Administrator of the Estate
of Malrie Virginia Wright Hanes, at the trial of this action:

1. The names and addresses of all persons known to the defendant who saw or witnessed the accident referred to in the
motion for judgment :filed in·this cause.
2. The time of the acci<lent.
3. The names of all stops which the defendant's passenger
train No. 42 was sclieduled to make on December 1, 1952, between Charlottesville, Virginia and Richmond, Virginia, and
the sclrnduled times of said stops, and departures therefrom.
4. The names of all stops or places, whether scheduled or
unscheduled, which passenger train No. 42 actually made on
December 1, 1952 between Charlottesville, Virginia and the
scene of the accident near Atlee, Virginia, and the actual time
of arrival and departure of each of said stops on that date.
5. The time passenger train No. 42 was scheduled to arrive
or to pass the station at Atlee, Virginia on December 1, 1952.
6. The distance along the defendant's railroad tracks between tl1e stop made by passenger train No. 42 immediately
prior to the scene of the accident and the scene of the accident.
7. Tl10 distance along the defendant's railroad
page 9 ~ track between the scene of the accident and the
station at Atlee, Virginia.
RUDOLPH .A.. HANES, Administrator of
the Estate of :Malrie Virginia Wright
Hanes.
RUDOLPH A. HANES, Administrator.
By Counsel.
HIRSCHLER & FLEISCHER,
By: ALAN G. FLEISCHER.
HIRSCHLER and FLEISCHER, p. q.,
1024 Central National Bank Bldg.,
· Richmond, Virginia.
· I hereby certify that I have this 8th day of December, 1953,
mailed a true copy of the foregoing interrogatories to Leake

-
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& Spicer, Esquires, counsel of record for the defendant,

at

their offices in the Mutual Building, Richmond, iVirginia.

ALAN G. FLEISCHER.
Received and Filed Dec. 9, 1953.
Teste:

LUTHER LIBBY, JR., Clerk.
By IRA M. BARR, D. C.
page 10 ~
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ORDER.

This day came the parties by their attorneys and the de·
fendant having made a motion to quash a· certain summons
served upon H.F. Thacker and F; T. Roberts, both employees
of the defendant, requiring appearance for the taking of their
respective depositions in behalf of the plaintiff on December
18, 1953, for use in this case;
·
Upon Consideration Whereof, the Court doth sustain said
motion of the defendant, and the said summons is accordingly
quashed as to both of said persons, to all of whieh the plaintiff objected and excepted.
Enter Dec. 16, 1953.
T. C. F., Judge •

•
page 12
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INTERROGATORY.
·. The Chesnpeake and Ohio Railwny Company. defendant
herein. calls upon the nlaintiff to answer upon oath within ten
davs the f ollowinir interro~atorv, to be used as evidence on
bchnlf of' tl1e defendant at the trial of this action:
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1. The names and addresses of all persons known to the
plaintiff who saw or witnessed the accident referred to in the
motion for judgment :filed in ~s cause.
THE CHESAPEAKE AND omo
· RAIL"\VAY COMPANY,
By MEADE·T. SPICER, JR.,
• Office address :
No. 1103 Mutual Building,
Richmond, Virginia.
I hereby certify that I have on this 11th day of December,
1953, mailed a true copy of the foregoing interrogatory to

l\fessrs. Hirschler and Fleischer, Counsel or record for the
plaintiff, at their office, No. 1024 Central National Bank Building, Richmond, Virginia.
MEADE T. SPICER, JR.
Received and Filed Dec. 16, 1953.
Teste:

LUTHER LIBBY, JR., Clerk. :
By IRA M. BARR, D. C.
page 13
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ANSWERS TO PLAINTIFF'S INTERROGATORIES.
Defendant's answer in response to Interrogatories propounded by the plaintiff are as follows :
1. F. T. Roberts; 1427 E. High Street, Charlottesville, Va.
2. 8:40 A. M.
6:35 A:M.
3. Leave Charlottesville
6:44 A.M.
Leave Keswick
Leave Campbell·
6:48 A.M.
6:51 A.M.
Leave Cobham
6:53 A.M.
I~eave Lindsay .
6:59 A.M .
Leave Gordonsville
7:Q5 A.M.
.Leave Green Springs
- I -
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Leave Trevillian
Leave Louisa
Leave Mineral
Leave Pendleton
Leave Frederick Hall
Leave Buckner
Leave Beaver Dam
Leave Doswell
Leave Hanover
Leave Atlee
Arrive Richmond

7:10
7:15
7:21
7 :23
7:28
7:21
7:39
7:52
8:01
8:12
8:30

A.M.
A.M.
A.M.
A.l\I.
A.M.
A.M.
A.M.
A.M.
A.M.
A.M.
A.M.

.

,

The stations listed above are conditional stops for the train
involved in this action.
4. Left Charlottesville

Arrived Gordonsville
Left Gordonsville
Arrived Doswell
Left Doswell

6:35
7:02
7:04
7:55
8:04

A.M.
A.M.
A.M.
A.M.
A.M.

Also stopped at point approximately 200 feet west of west
switch Hauover passiug siding. No record of time stopped or
departed.
Passed Hanover
5. 8:12 A.M.

8:29 A.M.

6. The last stop made by the train, referred to in Answer
No. 4, above, was made account broken rail in track. Distance
from the point the rail was broken to point of accipage 14 ~ dent is 9 miles+ 700 feet.
7. 2331 feet.
E. M. HUDGINS.
State of Virginia,
City of Richmond, to-wit:
Personally appeared before me, I.. J. 'Matt, a Nofarv Public
in and for the City and State aforesaid, in my said City, on
this, the 16th day of December, 1953, E. M. Hudgins, who
ma~e oath that he is General Claims Attorney, The Chesa-
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pcake and Ohio Railway Company, at Richmond, Virginia,
and that the foregoing answers to the Interrogatories are true
and correct to the best of his knowledge and belief.
Subscribed and sworn to before me this 16th day of December, 1953.

L. J. MATT, Notary Public.
My commission expires February 28, 1954.
(SEAL)
Received and Filed Dec. 19, 1953.
Teste:

LUTHER LIBBY, JR., Clerk.
By E. C. EARLE, JR, D. C.

LEAKE & SPICER) p. d.
page 15
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ANSWERS TO DEFENDANT'S INTERROGATORIES.
Plaintiff's answers in respom~e to Interrogatories prepounded by tbe Defendant are ns follows:
1. Walter H. SJ}affer, 618 Mosby Street, Richmond, Virginia.

•

RUDOLPH A. HANES.
State of :Michigan,
City of Detroit, to-wit:
Personally apeared before me, Edward C. Lutz, a Notary
Public in and for the City and State aforesaid, in my said
City, on this, the· ........ dav of 26th. Dec. 1953, Rudolph A.
Hanes, who made oath that the foregoing answer to the In-

'

'
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terrogatory is true and correct to the best of his knowledge
and belief.
Subscribed and sworn before me this 26th day of Dec. 1953..
EDWAHD C. LUTZ, Notary Public~
My commissio1,1 expires March 23/54.

~ceived and Filed Dec. 29, 1953.
Teste:
LUTHER LIBBY, JR., Clerk.
By ffiA M. BARR, D. C.
page 16}
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In the Law. and Equity Court of the City of Richmond, the
5th day of January 1954.

•

·•

.

•

'

•

This day came the plaintiff and the defendant, by counsel,
and thereupon a jury, to-wit: Clyde E. Marr, C. R. Barnes,
William N. Black, Charles L. Proffitt, Lewis B. Rigsby, Jr.,
Edward A. Seal, Jr., Henry E. Boschen, who were sworn
well and truly to try the issue joined in this case, and having
partly heard the evidence, were adjourned until tomorrow
morning at 9:00 A. M.
page 17
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In the Law and Equity Court of the City of Richmond, the
6th day of January 1954.

•

•

•

.

.

•

This day came again the parties, by counsel, and came also
the jury sworn in the case pursuant to their adjournment on
yesterday, and having fully heard the evidence, were adjourned until tomorrow morning at 10 o'clock A. M.
·
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In the Law and Equity Court of the City of Richmond, the
7th day of January 1954.

•

•

•

•

This day came again the parties, by counsel, and came also
the jury sworn in this case, pursuant to their adjournment on
yesterday, and having heard the arguments of counsel were
sent out of Court to consult of a verdi~t, and after sometime
were adjourned until tomorrow morning at 10 o'clock A. M.
page 19

~

INSTRUCTION NO. 1.

The Court instructs the jury that the statute law of Virginia makes it mandatory on the defendant, The Chesapeake
and Ohio Railway Company, to sound sharply a whistle or
hom of its locomotive engine twice at a distance of not less
than 300 yards nor more than 600 yards from the grade crossing at which this accident occurred, and a bell shall be rung or
such whistle or horn shall be sounded continuously or alternately until the locomotive engine has reached the crossing.
If .you believe from the evidence that the Chesapeake and
Ohio Railway Company failed to p<'1'form the above-mentioned
duties, or any of them, in any particular, and that such failure either proximately cans<'cl 01· efficiently contributed to
cause the accident and resulting death of the plaintiff's decedent, then you shall find your verdict for the plaintiff, regardless of whether or not J\falric Hanes, the decedent, was also
guilty of negligence which c•ontrihntc>cl to the accident. If,
however, you believe from tlrn rvi<l(lnrr that l\falrie Hanes was
guilty of negligence wbicl1 efficiently contributed to the accident, you must consider her negligence, if any, in mitigation
of damages.
Given .Jan. 6, 1954.

T. C. F.
page 20

~

INSTRUCTION NO. 2.

The court instructs the jury thnt the signals required to be
given by the locomotive referred to in other instructions of
the court, are by the statute compulsory, and no signal given
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at a distance of less than the statutory requirement of 300
yards minimum will relieve the defendant railway company
from the failure to give the statutory signals, and the failure
to give such a signal constitutes negligence on .the part of the
railway company, for which the railway company would be
liable in damages to the plaintiff, provided the jury believes
that such failure either caused the accident or contributed
to it.
Given Jan. 6, 1954.
T._C. F.
page 21

~

INSTRUCTION NO. 5.

The court instructs the jury that at the time of the accident
in question the duty imposed upon the plaintiff's decedent,
Malrie Hanes, was to exercise ordinary care. Ordinary care
means such care as an ordinarily prudent and reasonable person would have exercised under similar circumstances.
Given Jan. 6, 1954.

T. C.F.
page 22

~

INSTRUCTION NO. 8.

The court instructs the jury that the plaintiff's decedent,
Malrie Hanes, lrnd the right to assume that the engineer of
the defendant railway company, upon approaching the grade
crossing, would obey the law in respect to sounding his whistle.
Given Jan. 6, 1954.

T. C. F.
page 23

~

IXSTRUCTION NO. 13.

The court instructs the jury that if they find for the plaintiff, then they may award such damages as to the jury may
seem fair and just, aud may take into consideration:

1. The age, intelligenee, and health of the decedent;
2. In ascertaining the probability of life of the deceased,
the jury have the right to determine the same with reference
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to recognized scientific tables relating to the expectation of
human life.
3. The loss of her care, attention and society by her husband.
4. The loss of solace and comfort to her husband, for the
sorrow, suffering and mental anguish occasioned to husband
by her death.
5. The damages shall not exceed the statutory limit of death
cases, which is the amount sued for in the motion for judgment.
If the jury finds that the plaintiff's decedent was herself
guilty of negligence which efficiently contributed to cause her
death, the jury sball take such negligence into consideration
in mitigation of any damag·es that the plaintiff's is entitled to
recover.
Given Jan. 6, 1954.

T. C. F.
page 24}

INSTRUCTION A.

The Court instructs the jury that this case is based upon a
charge of negligence by the plaintiff against the defendant,
and the mere fact that a collision occurred between the defendant's train and the automobile which the plaintiff's decedent was driving in itself creates no presumption of negligence against the defendant. In order for the plaintiff to recover, he must show by a preponderance of the evidence: (1)
That the defendant was negligent in the manner charged by
the plaintiff; and (2) That such negligence proximately caused
or contributed to the injury and death of the plaintiff's decedent.
Given Jan. 6, 1954.

T. C. F.
page 25}

INSTRUCTION B-1.

The Court instructs the jury that if they believe from theevidence that the enginemen in charge of the defendant's train
sharply sounded the engine whistle at least twice, at a distance of not more than 600 yards or less than 300 yards from
the crossing and thereafter either (1) sounded such whistle

~'
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continuously or (2) rang such bell continuously until the
engine .reached the crossing, then the jury should find a verdict in favor of the defendant.
Given Jan. 6, 1954.

T. C. F.
page 26}

INSTRUCTION C.

The Court instructs the jury that a railroad track itself is
a signal of danger and a person driving a motor vehicle toward and upon a railroad grade crossing must exercise reasonable and timely precautions under the existing circumstances for his own safety and protection by looking and listening effectively in each direction for approaching trains, and
by taking due heed of what is thereby broug·ht to his attention.
If, therefore, the jury believe from the evidence in this case,
that the plaintiff's decedent failed to exercise such precautions for her own safety and protection as the automobile approached and went on the crossing, ancl that such failure on
her part was the sole, direct and proximate cause of the collision between the train and the automobile, then the jury
should find a verdict in behalf of the defendant.
Given Jan. 6, 1954.

T. C. F.
page 27 }

INSTRUCTION E.

The Court instructs the jury that a railroad train is entitled
to the right of way over a motor vehicle where the two are approaching a railroad grade crossing at approximately the
same time and that in such a situation, it is, therefore, the duty
of the driver of the motor vehicle to stop and to give the right
of way to the train.
Given Jan. 6, 1954.

T. C. F. ·
page 28}

INSTRUCTION H.

The Court instructs the jury that the testimony of witnesses
that they did not hear the whistle of a loC'omotive as it ap-
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proached a crossing· is ·not entitled to the same weight as the
positive testimony of other credible witnesses that the signal
was sounded at the time in question, unless it appears that the
former had as good an opportunity to hear the whistle and that
it is probable that they would have heard it.
Given Jan. 6, 1954.

T. C. F.
page 29

~

:

INSTRUCTION K.

The Court instructs the jury that the defendant was not required under the law to establish any warning sign or device,
other than the cross-buck boards bearing the words "Railroad
Crossing" and the "Slow clown to 5 miles-Va. law" sign,
which it actually maintained, at the crossing in question here.
Given Jan. 6, 1954.

T. C. F.
page 30}

INSTRUCTION M.

The Court instructs the jury that they must not let any sympathy they may feel influence their verdict, and that their verdict must not be based in whole or in part upon conjecture, surmise, or sympathy.
Given Jan. 6, 1954.

T. C. F .

•
page 36}

•

e

INSTRUCTION D.

The Coud instructs the jury that' if they believe from the
evidence that as the plaintiff's decedent drove the automobile
toward tho railroad crossing, a clear view of the approaching
train was available to her in ample time for her to have
stopped in a snfe place under the existing circumstances, and
that she either foiled to look effectively for the train, or otherwise failed to take. due pr<>cautions for her own safety, and
that such failure on her part in either regard was the sole

.

... ....
~
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proximate cause of the accident, then the jury should find a
verdict for the <lefendant.
Refused Jan. 6, 1954.

T. C. F.
page 37 ~

INSTRUCTION F.

The Court instructs the jury that a railroad engine has the
right of way at a grade crossing such as that involved in this
action, and that the enginemen had the right to presume that
anyone approaching said crossing on the public highway would
exercise the faculties of sight and hearing and would not go
upon said crossing in front of the approaching engine, and the
jury is also insh'ucted that the fact the enginemen did not attempt to slacken the speed of the train until the trainmen knew
or should have known the plaintiff's intestate would start her
automobile across the main line track, did not constitute negligence on the part of the engineer or fireman, or their employer,
the defendant The Chesapeake & Ohio Railway Company, and
does not afford any basis for a recovery by the plaintiff
against the defendant.
Refused Jan. 6, 1954.

T. C. F.
page 38

~

INSTRUCTION G.

The Court instructs the jury that they sI1a1I disregard any
charges ag·ainst the defendant that it failed to keep a proper
lookout on its engine, or that it operated its train at a negligent rate of speed, as the train approached the crossing, since
the evidence in this case does not support either of these
charges.
Refused Jan. 6, 1954.

T. C. F.
rage 39 }

INSTRUCTION J.

The Court instructs the jury that even if they should believe
from the evidence that the defendant failed to give the crossing warning signals, as defined in other instructions of the
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Court, yet if the jury still further believe from the evidence
that such failure on the defendant's part had no causal relation to the fatal injury to the plaintiff's decedent in the present case, then the jury must find for the defend ant.
Refused Jan. 6, 1954.

T. C. F.
page 40}

INSTRUCTION L.

The Court instructs the jury that if they believe from the
evidence that the sole proximate cause of the injury of the
plaintiff's intestate was her own negligence, then they must
find for the defendant.
Refused Jan. 6, 1954.

T. C. F .

•

•
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In the Law and Equity Court of the City of Richmond, the
8th day of January, 1954.

•

•

This day came again the parties, by counsel, and came also
the jury sworn in this case, pursuant to their adjournment on
yesterday, and having further consulted of a verdict, after
sometime returned into Court with a verdict in the words and
figures following, to-wit: "We, tl1e jury, on the issue joined
find for the plaintiff and assess damages at $15,000."
Thereupon, tl1e defendant, by counsel, moved the Court to
set aside tlrn vnrdict of the jury and enter judgment for the
defendant or in the alternative to grant a new trial because
the verdict is contrarv to the law and the evidence and without
evidence to support ·it, and for other reasons set forth at
lengtl1 in the record, and on the furtl1er ground that the damages awarded are excesive in amount, which motion the Court
overruled.
Therefore, it is considered by the Court that the plaintiff
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recover of the defendant the sum of fifteen thousand dollars
$15,000.00, with interest thereon to be computed after tlie rate
of. six per centum per annnm from the 8th day of January,
1954, until paid, and his costs by him about his suit in this
behalf expended.
And the defendant having indicated its intention to apply
to the Supreme Court of Appeals of Virginia for a writ of
error and supersedeas to this judgment, on motion of the defendant, by counsel, it is ordered that execution upon tllis
judgment against the defendant be, and it hereby is, suspended
for a period of four (4) months from this date,. and if such
petition for a writ of error and S1tpersedeas be prepage 43 ~ sented within said period, the operation. of saicl
judgment be suspended thereafter until that Court
shall have acted on the said petition, provided tltat the defenclant, or someone for itJ within fifteen days from this elate, shall
give a bond in the Clerk's Office of this Court, in the penal sum
of $20,000.00, with security to he approved by the Clerk of this
Court; conditioned and payable as the law directs, according
to the provisions of either Section 8-465 or Section 8-477 of the
Code of Virginia, 1950.
page 44}
e

ORDER.
This day came the defendant and asked leave to file herein
its motion to set aside the verdict of the jury and the judgment rendered for the plaintiff on January 8, 1.954, and to
enter final judgment for the defendant or in the alternative to
award the defendant a new trial, together with the affidavits
of Raymond Sidney l\filstead and Ralph J. Holmes submitted
in support thereof as after discovered evidence, after notice
to counsel for the plaintiff, which leave is hereby granted and
said motion.and affidavits are accordingly filed; and came also
the plaintiff and resisted such motion and by leave of court
filed a ,vritten statement of Thelma :M. Liebert, Notary Public.
Upon Consideration of said motion, affidavits, and statement and the arguments of counsel thereon, the Court doth
overrule said motion, to which n:ction the defendant excepted.
Enter.Jan. 27, 1954.

T. C. F.
•
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MOTION OF DEFI~NDANT TO SET ASIDE VERDICT
OF THE ,JURY AND ,JUDGl\IENT RENDERED FOR
THE PLAINTH,F ON JANUARY 8, 1954, AND TO
ENTER FINAL JUDG:ME~T FOR THE DEFENDANT OR, IN THE ALTERNATIVE, TO A,VARD THE
DEFENDANT A NEW TRIAL.
~ow comes the det'endant and moves the Court to set aside
the verdict returned by the jury in this case on January 8,
1954, and also the judgment rendered thereon in favor of the
plaintiff on the saii1e date, after the defendant's previous motion to set aside the verdict hnd been overruled, and to enter
final judgment for the defendant or, in the alternative, to
award it a new trial, upon the ground of after-discovered evidence in the form of an nffidavit of Raymond Sidney Milstead,
obtained on January 2~, 1954, and an affidavit of Ralph J;
Holmes, obtaineg January 25, 1954, and herewith tendered to
the Court for the following reasons:
That tl1e sworn statements of fact contained in said affidavits were discovered and obtained by the defendant since
the trial of the case and could not have been discovered by duo
diligence before the trial terminated, the name and address
of the said Raymond Sidney l\[ilstead having been
page 46 ~ deliberately withhekl and denied to the defendant
by the plaintiff's principal witness, "'\Valter H.
Shaffer, immediately preceding the trial, with an assertion
that be had not seen said person since the accident involved
herein, and did not know his whereabouts; that the said statements are material and vital to the issues in the case and such
as ought to produce a different result on another trial; that
said statements, if true, show that the testimony of the said
·waiter H. Shaffer as to the manner of the happening of the
grade crossing accident involved herein, on material points,
was knowingly fabricated and perjured, ancl was wholly incredible and unworthy of belief, and such statements are not
merely cumulative, corroborative or collateral.
·
And the defendant m·ers that it used due diligence to discover and procure all relevnnt evidence, including the above
evidence, in advance of the trial.of the <'nse, hut the defendant
did not learn that the snid Walt.er H. Shaffer would claim to
have been present when the nccident occurred until shortly be-
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fore the trial and it thernafter proceeded as promptly as it
could to investigate the accuracy of his assertions.
THE CHESA.PEAKE AND OHIO
RAILWAY COMPANY,
By :\'!EADE T. SPICER, JR.

•

8

•

•

•

Received and filed Jany. 27, 1954.
Teste:
LUTHER LIBBY, JR., Clerk
By IRA M. BARR, D. C.
page 47

~

AFFIDAVIT.

My name is Raymond Sidney :Milstead. I am 46 years old
and I live at No. mm Pleasants Street in the City of Richmond. I am a painter hy trade and am employed by the
Rigsby Construction Company.
I am acquainted with Walter H. Shaffer, who now lives at
Mosby and Venable Streets in the City of Richmond and have
known him for five or six years. On December 1 1952, I was
boarding with Walte1· H. Shaffer and his wife at No. H>OS
Pleasants Street and hoarded with them for about two months
thereafter, at that address.
I understand flint it has recently been testified to in the case
of Rudolph Hanes, Aclmr., a,qaitist The C. & 0. Railway Company tried in the Law nnd Equity Court of the City of Richmond, that on the early morning of December l, 1952, between
8 and 9 A. M. I rode in a truck with ,valter I-I. Shaffer, from
Richmond to.Atlee, Virginia, and was in the truck near a railroad crossing there when a C. & 0. train struck an automobile,
and tl1at I was then in an intoxicated condition and did not
know what was happening.
I wish to state definitcl~, and positively that I was not in any
intoxicated condition on December 1, 1952; that I did not ride
with ·waiter Shaffer to Atlee at the time stated above but did
ride with him after lunch that day on a pick-up truck on a trip
1
0 Atlee, I having remained at his l10me until after 1 P. M. that
. lay and that I wns perfectly sober at the time; that I did not
sec the crossing accident and was not present wben it occurred; that the first I heard ·of it was when we stopped at a
:-:crvice station on Highway Route No. 2, before reaching Atlee
or the crossing; that we then drove up to and over this cross-
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ing without stopping and went on to Shaffer's father's house
on the far side of the crossing, this being in the
page 48 } afternoon; that in passing over the crossing I noticed right much broken glass scattered around it
and that I did not sec the automobile either around the crossing or around the Atlee Station. Since December 1, 1952, I
have boarded with \Valter Shaffer at another place on Fourth
Street in the City of Richmond for a time, and I have been
accustomed to seeing him and being at his home at an average
of about once a week.
I have read this statement of.facts and certify it to be true
and correct.
RAYMOND SIDNEY MILSTEAD.
State of Virginia,
City of Richmond, to-wit:
The foregoing typewritten statement of two pages was
signed and sworn to before me this 22 day of January, 1954,
by the above named Raymond Sidney :Milstead.
GIVEN UNDER my hand this 22 day of January, 1954.
l\IARY P. STEINLEIN
Notary Public.
My commission expires: May 11, 1956.
Received and filed Jany. 27, 1954.
Teste:
LUTHER LIBBY, ,TR., Clerk
By IRA IvL BARR, D. C;

page 49}

Richmond, Va., January 25, 1954.

ST.ATEl\IENT OF RALPH ,T. HOLMES, AGE 35,
MARRIED, RESIDENCE, ELLERSON, VA.
This is to certify tliat I am tlie uncle of ·waiter H. Sliaffer.
His fatller is married to my sister. I have known Walter
Shaffer since infancy; be was born at Saltville, Va., and I resided in this town until 1943. The family of Walter Shaffer
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left th.ere aboutthe year of 1942 and came to Richmond, where
they established a residence on Church Street.
I moved from Saltville in 1953, entered the Navy and established my residence near Ashecake, Va., in 1950. Since that
time I have frequently seen and talked with Walter Shaffer.
I have employed him on a number of occasions as a painter and
laborer.
He has always had the reputation of being careless with tbetruth, being prone to telling untruths when he was a child.
This habit has grown on him to such an extent that I would
not believe him now on oath. J dislike to say this because he
is my sister's son; however, it is my firm conviction that he
would never tell·the truth if he could substitute something else.
I will also certify that ,valter Shaffer's reputation for
honesty is not the best. I would not trust him with anything
of value.
RALPH J. HOLMES.

Witness W. P.PUGH
,vitness J.C. ·MUSSER, JR.
Subscribed and sworn to before me, a Notary Public; in and
for the City of Richmond, this 25th dny of January, 1954.
LOLA l\iI. BEADLES
Notary Public.
1\fy Commission Expires April 21, 1956.

Received and filed Jany. 27, 1954.
Teste:
LUTHER LIBBY, JR., Clerk
By IRA M. BARR, D. C.
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Stnte of Virginia
City of Richmond, to-wit~

I, Thelma :M. Liebert, a Notary Public of and for the City
of Richmond, in the State of Virginia, wns present on January
25, 1954, at 6 :30 P. l\L, at the home of l\£r. Raymond S. Millstead, 1913 Pleasants Street, Richmond, Virginia, when the
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following interview took place between Mr. Robert R. Merhige, Jr., :Mr. Raymond S. l\Iillstead~and Mrs. Estelle Turner,
after which Mr. Merhige asked both Mr. l\lillstead and Mrs.
Turner if"thcy would authorize the Notary Public to sign their
names to the interview, to have the same force and effect as
if they themselves had· signed it before said Notary Public, to
which they both agreed.
Questions lly Mr. Mcrhigc:
Q. Mr. Millstead, when did the railroad investigator first
see you?
A. It was Thursday night. He has been around two or three
times.
Q. ,vas he around several weeks ngoY
A. He come by and I was not at home and he come back last
week.
Q. That would be sometime prior to January 4th that he
was by7
A. I don't know wl1nt date· it was. I never kept track of it.
I didn't now who he was.
Q. Do you think it was as much as three weeks ago that he
first came by 7
A. Every bit of that, I guess.
page 51 ~ Q. How long have you been· living here 7
A. Around six months.
. Q. When this railroad man came by to see you last week,
did he tell you he was the same man that had been by three or
four weeks before 7
A. Ycs, sir.
Q. Did he tell you what liis name was1
A. I don't remember it.
Q. Do you work for a regular painting contractor?
A. I work for Rigsby Constructi?n Company.
Q. How long have you been workmg there 7
A. Th rec months.
Q. There would not have been any difficulty fo~ anyone to
see you if they had been looking for you, would theref
A. No, sir.
.
Q. Did the people around where Shaffer lives ·know where
.
you moved to 7
A. Shaffer knows. He lives right around the corner.
Q. Mr. :Millstead, what brought to mind December 1st to
you Y Do you recall that particular day?
A. w·as that the clay of the acciclenU
Q. Yes.
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A. The only tl1ing I know is when I went down there and I
didn't see the accident. I just seen glass on the tracks.
Q. You heard there had been an accident?
A. I heard there had. I ain't seen no accident.
Q. You say this man that was around last week told. you he
had been around three or four weeks before and you weren't
at home, is that correct f
page 52 ~ A. Yes, sir. Mrs. Turner talked to him when he
was here oefore.

RAYMOND S. MILLSTEAD
By THEL:MA M. LIEBERT
Notary Public.
My commission expires October 13, 1957.
Q. l\Irs. Turner, will you tell us your full name?
A. Estelle Turner.
Q. Did you tell the man l\Ir. l\Iillsteacl lived here but was not
at homeY
A. Yes, sir.
Q. Do you recall how long ago that was¥
A. It was before Christmas, he come one time. That was
the second trip he had made in that month before he run into
Mr. Millstead.
Q. When I sav "man", I am referring to the railroad investigator. Is that correct f
A. I don't know who he was. I asked liim was there any
message he would like to leave for him. He said no but lie
would like to get him as quick a~ possible.
Q. Tlmt was the same man that was by here Inst weekl
A. Yes.

ESTELLE TURNER
By THELMA M. LIEBERT
Notary Pubiic.
:My commission expires October 13, 1957.
page 53
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I hereby certify that the foregoing is ·an exact
transcript of the aforesaicl interview.

THELMA M. LIEBERT
Notary Public.
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J\Iy commission expires October 13, 1957.

Received and filed .Jany. 27, 1954.
Teste;

LUTHER LIBBY, JR., Clerk
By IRA M. BARR, D. C•
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•
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ASSIGNMENT OF ERRORS.

It is respectfuHy sulnnittcd tlmt tlie Trial Court erred ln its
rulings made in the proceedings had in this case, in the following particulars, and that such errors were prejudicial to
the defendant, The Chesapeake and Ohio Railway Company.
1. Action of the Court in denying defendant's motion to
strike out all of the evidence, made at the conclusion of all
the evidence.
2. Action of the Court in giving to the jury any instructions
on behalf of the plaintiff authorizing a recovery by the plaintiff.
3. Action of tl1e Court in giving to tl1e jury Instructions
numbered 1, 2, 5, 8 and 13, as given at the instance of the
plaintiff.
4. Action of the Court in refusing to give Instructions designated D, F, G, J, and L, as tendered by the defendant.
5. Action of the Court in overruling defcndant 's objection
to erroneous and prejudicial argument made by Counsel for
plaintiff in oral closing argument before the jury,
page 57} to the effect tliat a 50 miles per hour speed limitation applied to tlle defendant's train in favor of
plaintiff's decedent as she approached and drove on the crossing.
6. Action of the Court in overruling the motion of the defendant to set aside the verdict of tl1e jury and to enter final
judgment for the defendant, o.r in the alternative, to award it
a new trial, which motion was made immediately after the
tlle verdict was returned, upon grounds assigned.
7. Action of the Court in overruling the motion in writing
filed by the defendant to set aside the verdict of the jury and
to enter final judgment for the defendant, or in the alternative,
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William L. Miller, Jr.
to award it a new trial, on the ground of after discovered evidence, supported by affidavits filed therewith.

MEADE T. SPICER, JR.,
WALTER LEAKE,
Counsel for The Chesapeake and
Ohio Railway Company.
Address:
No. i103 Mutual Building,
Richmond, Virginia.
'

Date: March 2, 1954.
e

•

•

Received and Filed Mar~ 2, 1954.
Teste~

LUTHER LIBBY, JR., Clerk.
By IRA M. BARR, D. C.

.

~

"WILLIAM L. MILLER, JR.,
a witness introduced in behalf of .the plaintiff, first
being duly sworn, testified as follows:
page 4

DIRECT EXAMINATION.·
By l\f r. Fleischer:
Q. Would you please state your name, address and pro~doo T
.
A. My name is ,vmiam L. :?\filler, Jr. I live at 2927 Dumbarton Road, I am a Surveyor.
Q. With whom have you been associated in business 7
A. I am a partner in the :firm of Foster and Miller.
Q. Are you a licensed surveyorT
A. Yes, sir, by tlle State of Virginia.
Q. How many years have you been in the surveying businessf
.
A. Three years, I have been licensed for three years.
Q. And you were educated where?
.
A. In Richmond 8c>l10ol~. J receiv<>d .surve~·ing education
at the Virginia 11.fechanics Institute night school.
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William L. Miller, Jr.
Q. Did you at my request about two weeks ago
go out and make a survey of the intersection of State
.Route No. 652 aud the Chesapeake and Ohio Railway
crossing?
.A.. I did.
Q. Did you in addition to making that survey examine that
intersection at my request and just generally ride up and
down it and around it 1
A. Yes.
Q. Mr. Miller, I show you a plat dated January 2, 1954, and
it has been identiiled as a plat of the grade crossing and appi·oaches, C. & 0. Railway and State Route No. 652, Hanover
County, ,Virginia, Foster and Miller, Engineers and Surveyors, Richmond, Virginia, and ask you to look at that?
A. Yes, sir.
Q. ·was that plat made by your office and under your direction 7
.A.. Yes, sir.
Q. Does that represent the plat of the intersection where
I indicated the accident happenedY
A. Yes.
·
Q. Now would you please step up to this table with this plat,
I am going to hold the plat up here, and I think it is important
that the jury ha"c an idea of this intersection, and I nm going
to ask yon to indicate the directions and generally the facts to
iclentifv this intersection to them?
.
page 6 ~ .A. First, we will consider that this road that the
· car was traveling on was running north and south,
and that the C. & 0. is running east and west. .A.s you approach this crossing first you are going uphill. From a point
325 feet from the crossing itself we have a bank five feet high
on the rip;ht-hnnd side of the driver as the driver approaches
the crossing. This bank tapers off to nothing at the crossing.
Also at the point 325 feet from the crossing and southward
to the crossing there is evidence tlui.t the shrubbery and small
·trees, whic•h measure from 8 to 10 feet high nortli of the
cr9ssing, hml been cut within the, 011, I would say within the
last year.
Q. Are those the trees mrtop of tl1e embankmenU
A. On top of the embankment, yes.
Q. Go ahead, sir.
.
A. Then as you approae]1 the crossing also there are one
1arge and one small outbuilding t1lat block the view of the
crossing. There is a box well behind the l1011se.
There is a house right at the crossing which is two stories
page 5

~
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lVilliam L. Miller, Jr.
high, a frame dwelling. As the driver approaches this crossing he ca1111ot see down the track because of the acute angle
formed by the railroad and the crossing until he ~mself is
·
directly opposite this railroad crossing sign, the
page 7 ~ cross sign indicates that it is a track. The crossing,
it is itself considerably narrower than the road approaching to it. It is 16% feet wide on this side (indicating)
and only 12 feet wide on the south side.
Q. Now, :Mr. :Miller, as I told you at the time we went out
there, I told you that the decedent was proceeding this way
(indicating) .
A. Right.
Q. That is proceeding southwardly assuming that the railroad runs east and west?
A. Yes, sir.
Mr. Spicer: Bring it down to the present.
Mr. Fleischer: Do you want to treat the railroad as going
north and south.
Mr. Spicer: You were speaking of something you said to
Mr. :Miller at some other time. "'\Vould you ask him the direct
question.
Mr. Merbige:
e had better get the directions straight
first.

,v

Q. I fold you she was proceeding southwardly along this
road?
A. Yes.
Q. And I told you that the train was coming
page 8 ~ westwardly toward Richmond?
A. Yes, sir.
Q. Now, Mr. :Miller, when a motorist is seated in an automobile can she see over tho top of the embankment and the
trees on top of it or the shrubbery-

~fr. Spicer: I think that is a matter of opinion. Mr. Miller
may state the physical facts as he has been doing thus far,
The Court: He could state whetlier he could see or not,
whether he could or not, if he made the experiment.
Q. ·were you ab]e to see over the top?
A. No, sir, no, sir.
Q. Now I notice that you have various wave marks from
about here to here (indicating), what do those indicate?
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. TVilliam L. :Miller, Jr.

A. They indicate the brush which has been cut I would
:say within the last year.
Q. They indicate the brush which has been cut or has not
heen1
·
A. That has not been cut. ·

By Mr. Spicer:
.
Q. "\Vould you state where they are located with
page 9 } reference to the track, how far from the track 7
A. Starting at a point 325 feet from the track and
then running approximately 100 feet towards the track this
brush has been cut.
By Mr. Fleischer: (Continued)
Q. This brush on top of the bank 7
A. On top of the bank. .A.nd while there are several small
dogwood trees that grew down on the side of the bank next
to the road, the stumps on that measure around two inches.
Q. Now aside from the bank and the shrubbery are there
any other things which you can point ~mt to the jury which
to your knowledge during your eA"J)Crimcmt blocked the view
of this railroad track 7
A.. There has been another tree over in this field cut I
would say within the last year also, as well as these existing
trees and the outbuilding.
Q. And tl1is outbuilding here (indicating) 7
A. That is a large shed and we have a privy and this box
well. The well is boxed in three feet high and it is right, as
you can see, right against the road there.
Q. Trees over here (indicating) 7
A. Trees, yes.
page 10 } By Mr. Spicer:
Q. Would you locate the sl1cd with reference to
the tracks?
1\fr. Fleischer: That is right here (indicating).
1\Ir. Spicer: For the benefit of the record we have been
referring to a shed designated 8 3/10 feet high on the plat of
survey.

B:v l\fr. Fleischer: (Continued)
Q. How far from the road and bow far from tl1e railroad
track7
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A. I would say it was 60 feet from the track and around 120
feet from the road.
Q. Proceeding up this road where .did you get your first
clear view of this track 1
A. The first clear view was starting at the well itself. At
that point, however, you could not see down the track here,
you could only see across this region (indicating).
Q. You could not see westwartlly down the track an the way
but you could just see a pai·t of the frack nearer the crossing 1
A. Yes, sir.
Q. Then what happened after you procedcd from that point 1
A. After you pass the .well you come to the twopage 11 ~ story dwelling. Of course that blocks the view altogether. And as I said before, you cannot see
down the track clearly until you reach this railroad crossing
sign. And you yourself in the automobile have to be opposite
that sign to see down the track, and at that time you are 6 or
8 feet from the spur line.
Q. ,vould yon explain just a little bit to the jury what you
mean by saying "yott yourself have to be opposite that"7
A. I mean the driver of a vehicle would have to be right
opposite the railroad crossing sign to have a clear vision as
far as the track is visible.
· Q. In other words, it is not sufficient for tile front, it isn't
sufficient for tlle front of the car to be there, is that correct¥
A. That's rigl1t.
Q. You mentioned something about the acuteness of the
angle of this railroad having something to do with visibility.
·would you tell the jury what you mean by thaU
A. To illustrate, in driving nn automobile most corners here
in Richmond are made on right angles, they are right-hand intersections, 90 degrees, there is full vision each way.
This kind of intersection which is of course
page 12 ~ founded upon present day practice is:Mr. Spicer: I object to that. ·we ask that the-statement be
stricken, we are objecting to that.
A. If you approach this intt'ri;;cetion in vour car im;tencl of
normally looking to tl1e right or left you l1ave to look almost
behind you to look down the track, you can't just turn your
l1ead at rigl1t angle~ and sec. what is coming on like you ,~ould
at a normal street rntcrscct10n.
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William L. Miller, Jr.
Q. "\Vere you in the field at the time that the information
was obtained for the making of this plat i
A. Yes, sir, yes.
Q. And you can identify this as the plat made on the basis
of that survey 7
A. Yes, sir.

Mr. Fleischer: We ask that that be marked as Plaintiff's
Exhibit 1.
Note: Said plat now marked and filed accordingly.

Q. Do you have any idea as to the approximate height of
that two-story frame dwelling7
A. Two-story dwelling-well, most ceilings are eight feet
I would say eighteen feet high.
page 13 }

CROSS EXAMINATION.

By Mr. Spicer:
Q. You did not make any examination of this crossing until
about two weeks ago i
A. That's true.
Q. So far as shrubbery and any obstructions to the view
you don't know anything about it except what the situation
was when yon got there about two weeks ago?
A. That's true.
Q. In other words, you did not see it in December of last
yeart
A. No, sir, no.
Q. ,v11at is the scale of that map?
A. One inch equals thirty feet, sir.
Q. You said there was an indication of wave lines on this
map to indicate some brush?
A. Which had been cut, yes.
Q. And you said they reached up to within 100 feet of the
track1
A. No, I said they began around 325 feet from the track
and ran approximately 100 feet towards the track.
Q. So it was about 200 feet then 7
A. From the track itself.
Q. It did not extend be~-ond 200 f eeU
page 14} A. I would say whatever the map scales.
Q. I misunderstood you then.
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A. I mean that it started so many feet from it and ran back
southwardly toward the track.
Q. There.is an open field in there back of this house in the
corner of the intersection, is there not, with the exception of
this house?
A. ·with the exception of the buildings and the trees and
the tenants in the house who had a garden there, cornstalks
and broomstraw.
Q. Did you see a train come by there?
A. I did, yes.
Q. The surface of the crossing itself is hard surface, isn't
it?
A. Yes.
Q. You put on here two tracks, there were two tracks there,
were there not?
A. Yes, sir.
Q. And were you given to understand that the accident
happened on the track which was furtherest south?
A. Yes, sir.
Q. In other words this driver must have come across one
track?
A. Yes, sir.
Q. Before she got to the track where the train
page 15 ~ was?
A. Yes, sir.
Q. Does the highway north of this crossing, that is a dirt
road crossing, isn't it f
A. Yes, that's true.
Q. And there is a slight ascent in going up to this track, a
main line track, is there not?
A. Yes, actually three point five per cent, it rises 3% feet
every 100 feet.
Q. There is a railroad crossing sign located on the righthand side of this road about 100 yards away from the track,
is there noU
A. Yes, sir.
Q. That was there when you saw iU
A. Yes, sir.
Q. A person in a car coming the way this lady was coming
can see back of that crossingA. I didn't get all of that, sir.
Q. I said tllat a person approaching the track in the way
in which this lady was approaching it could see a train back
of the house that is in the angle between the road and the railroad?
A. Yes.
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Q. That could be seen from the road, can it not 7
A. You could see a short distance down the track.
page 16 } Q. I mean the road is high enough for you to see
iU
A.
ell, actually you still have a small embankment and you
are looking over across.
Q. But you could see something on the track?
A. If it were right at the rear of the house I would say yes.
Q. According to your map there is a distance here of 65 or
70 feet, isn't there 7
A. From what point, sir?
Q. From where you say these pieces of shrubbery were cutf
A. I have my scale here (witness producing slide rule). I
would say about 60 feet.
Q. You did not see tl1e shrubbery so you don't know how
high it was?
A. No, but tlie shrubbery adjoining it all is from 8 to 10 feet
.
high, this is the same type.
Q• .And you didn't know what other shrubbery there might
have been which had grown up there during the preceding
yead
A. You mean this ycnr'l
Q. Yes, before it was cut 1
A. No.
·
Q. Wbere do you say a person would have to be
page 17} in a car before she could see up the track'l
A. She would have to be opposite the crossing
sign itself.
Q. You mean the cross buck sign?
A. The old fashioned cross buck sign.
Q. How far from the track would you think she would have
to be'l
A. From which track now?
Q. From the main line track?
A. I would say between 25 and 30 feet.
Q. Before she could see up there at all?
A. Yes, sir.
Q. Mr. l\Iiller, do you recognize that as a view from a point
near the crossing (indicating a picture)?·
A. Yes.
Q. And docs that to your mind portray the view that a person would have from that point to the west?
A. I think it would.

,v

Mr. Spicer: I don't know how to identify this, whether to

...
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call it No. 1. Put No. 1 on it for the present, just to have it
identified.
· The Court: Defendant's Exhibit A, then.
Mr. Merhige: It is not being offered as evidence.
Mr. Spicer: We will offer it by an appropriate
page 18 } witness when we get the opportunity.
Mr. Merhige: Excuse me, if Your Honor please,
I would like to say that we have no objection of course to the
jury seeing the· picture, but there are statements written on the
back that we do not feel are admissible, sir, and our objection
goes to that.
The Court: Let me see it, please.
Mr. Spicer: We ,vould be glad to put on the photographer
at this time.
The Con rt: Do you intend to have him use this memorandum on the back to refresh his recollection¥
Mr; Spicer: Yes, ~ir.
The Court: I see no objection to that.
Mr. l\ferhige: Exception, sir.
Note: At this time said picture is now marked by the Court
as Defendant's Exhibit A and is shown to the jury.
Q. I would now like to hand you this one which I believe
could be designated as Exhibit B, would you idenpage 19 ~ tify that one as being the place (handing witness a·
picture) f
A. Yes, sir.

:Mr. Merhige: Vi7e have the same objection to that, sir, because of the statements contained on the back of it.
The Court: Let me see it. sir. The witness should use that
information to refresh his memory or else it ought to come off;
one thing or the otlicr, Mr. Spicer.
Mr. Merhige: Your Honor, this witness did not make the
notation, it is someone else's statement on the back, he did
not make it, sir, it is someone else's statement.
The Court: The Court feels that is is proper for the witness who put this memorandum on it for bis use, or at whose
instance it was put on here, to use it for the purpose of refreshing his recoll<'ction and in order to distinguish one photograph from tl1e otlier. But I do not think tl1ey should go in
with this memorandum on it until that has been done.
1\fr. lvforhige: That was our objection, sir.
page 20 ~ Mr. Spicer: That's all right. We just want him
to identify those pictures apparently taken from
that general location.
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,.

'

The Court: I expect you had better recall him after your
witness uses it for that purpose.
,
Mr. l\Ierhige:
e have the same objection if the jury is
going to look at this at this time.
The Court: I am going to sustain the objection at this
point. I think it should be admitted later after the proper
witness uses the memorandum for that purpose.
·

,v

RE-DIRECT EXAMINATION.
By :Mr. Fleischer:
Q. ·:Mr. Miller, just one or two other questions, sir, would .
you stand up here, please? You will note, :Mr. Miller, that
your plat shows two tracks 1
A. Yes.
Q. Now which is the main line!
A. The main line is the one on the south.
Q. And this is what here f
A. That is a spur track, siding.
Q. Now would a train going toward Richmond
page 21 ~ and from Richmond, that would use this track here
(indicating), is that correcU
A. Yes, sir.
Q. And this is not R through track at alU
A. No.
By l\Ir. Spicer:
Q. You don't know about that, whether it is a spur track
or a passenger track or what it is?
A. I understand this I1ere is the spur track.
Bv Mr. Fleischer:
'Q. Diel you walk up that traekf
A. I did. There is a switch up the trnck where you go back
,.
into tlle main line, this track is very very rugged.
Q. And this is the main line?
A. Yes, sir.
,vitness stood aside.

"
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page 22}
EARL THOMAS,
a State Trooper, being introduced in behalf of the
.
plaintiff, first being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Fleischer:
Q. You are a State Trooper of course, sirY
A. Yes, sir..
Q. How long have you been with the ForceY
A. Since September of 1941.
Q. Would you please tell this Court your name and address!
A. Earl L. Thomas, Route 1, Box 9A, Ellerson.
Q. What part of the For.ce or wlmt division of the Forces
are you no,v attached to, sirT
A. Division 1, Richmond.
Q. Where are your headquarters!
A. On the Washington Highway, Route 1 at Frances Road.
Q. Does your territory cover Hanover County 7
A. Part of Hanover County and part of Henrico County.
Q. Doas it cover the railroad crossing which we are about
here todayY
A. No, sir, that is in another Troopet·'s area, but
page 23 } he was out of place on this particular occasion and
I was called.
·
Q. On December 1, 1952 at approximately 8 :40 in the morning or shortly after that were you c>alled to the scene of an
aonident, .a tnih-oad crossing accident which had occurred near
Atlee, Virginia Y
A. I was.
Q. Would you tell us something about the circumstances of
thatY
·
A. I arrived there rather late, I had been on another caU,
on uther Mlls. They had been calling me several times and
when I arrived at Ellerson on the way to the accident that's
where I received my first knowledge that there had been an
accident. And I proceeded on to the Atlee crossing.
Q. What time did you get there, sir?
A. I got there somewhere I suppose it was after 9 o'clock.
Q. I am going to show you a plat of survey which has been
marked as Plaintiff's Exhibit 1 and ask you to look at it,
please, sir.
A. Yes ; yes, sir.
Q. The church would be right over here 2
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A. That is what I wanted to ask. This is where
the church is supposed to be over here 1
Q. Yes, sir, that's right. Is that clear now in
your mind?
A. Yes, sir, that's clear.
Q. Would you tell the Court what you found out and what
happened during the course of your investigation f
A. ,vhen I arrived at tl1e scene the train had left the location. An ambulance was there, and the wrecied automobile.
The wrecked automobile was just east of the Atlee Station, 15
}laces east of the Atlee Station.
·
Q. How many feet Y
A. Approximately 3 feet to a pace•.
Q. You found the automobile you said 15 paces east of the
Atlee Station?
A. Yes, sir.
·
Q. How many feet east of the railroad crossing was that?
A. That was, I bave stepped it off on two occasions. One
occasion was that morning, and to recheck myself I stepped
it off once since then.
And on that morning when I checked it there was 753 paces.
Q. How many feet approximately'!
A.. Three feet to a pace approximately.
Q. So that would be about 2,250 feet. ·was the
page 25 ~ car on the track when you got tbere, sir Y
A. No, sir, it had been pulled from the track and
was just south of the track. If the track were running we will
say, if the tracks were running east and west the automobile
was just south of the track, just off the edge of it.
Q. The distance from where that car finally stopped back
to the railroad c1·ossing was about 2,250 feet andpage 24

~

Mr. Spicer: I don't think he was there, he wasn't there.

Q. I said from where the crossing was wa-s 2,250 feeU
Mr. Spicer: He did not arrive there until sometime after
the car was moved. The car wasn't on the track when he got
there.
A. There were marks showing thatThe Court: You just tell us what you saw.
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A. There were marks showing that it had been pulled from
towards the track to where it was sitting when I got there, but
I did not see it on the back at all. The car itself was a total
wreck. The right side of the automobile was all caved in, almost all the wav over to the left side. There was
page 26 ~ a considerable amount of blood in the back ancl
when ~ arrived there the lady was being removed
from the re·ar' seat wl1ich was directly behind the steering
wheel and was being taken out and placed in the waiting ambulance. I waited for the coroner and talked to him several minutes and then proceeded to check in the vicinity to determine
exactly what happened.
After stepping off the number of feet, after stepping off the
distance from where I located the vehicle back to the station
and then back to the crossing I also made a very close check
of the crossing itself.
·
From information received the automobile was proceeding
toward the church on Route 652.

,v

Mr. Leake :
e object to anything anyone told him.
The Court: Objection sustained.
Q. Did you talk to the engineer?
A. I did, I talked to the engineer and the fireman both.
Q. Did he tell you wllich way the car was proceeding!
A. No, sir, not the engineer, the fireman did.
Q. Which way dicl he say the car was proceeding?
A. Mr. Roberts, I talked to him, and Mr. Roberts stated
that the automobile was proceeding from the north going
south on Route 652. He was sitting on the side that
page 27 ~ the car was approaching the track.
Q. Who is Mr. Roberts 1
A. Mr. Roberts is the fireman on this particular train that
came in collision with the vehicle.
He said the vehicle was proceeding very very slowly and
it seemed to him like it would stop any second. But the vehicle continued on, and when lie realized tllat the lady was ·
looking in the opposite direction from the way the train was
coming, he hollered to the engineer. By that time the engine
l1ad struck the vehicle.
Q. Yon said the lady was looking in the opposite directio1,,
if that be true which direction would she be looking in 7
A. Looking toward 301.
Q. She would be looking to her left toward Richmond 7
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A. Yes, sir, it woulcl be towards Richmond the way the
track~ were going but it would be towards 301 at that particular location.
·
I talked to the engineer, and he stated that he did not-the
engineer was l\lr. Thacker, Herman F. Thacker, he stated he
did not see the vehicle at anytime at all and that he heard the
fireman holler. He applied brakes immediately to try to stop
as soon as possible without any-serious injury to anyone on
the train. And he did not see the automobile at all
page 28 ~ until after be g·ot down out of the cab and walked
around in front of the engine. The vehicle was .
wmpped around tire front of the engine, right in front of the
Diesel.
Q. Diel either :Mr. Thacker or :Mr. Roberts state how fast
they were g-oing-?
.
A. l\Ir. Thacker said he was running somewhere in the
·
neighborhood of 58 to 60 miles au hour.
Q. Was there any mention made as to the train schedule=!
A. No mention as to the schedule. I asked at tl1at particular time what was the speed limit. at that particular point according to the railroad officials, and his statement was given
that it was 50 miles an hour.
By Mr. Leake:
. Q. W110 mmle that statement?
A. I don't know whether it was l\Ir. Butler or whether it
was another g-entlenum which was also one of the railway officials at that particular point. But one or the other told me
it was a 50 miles an hour zone, that is of course made by the
railroad compnny themselves.
By :Mr. Fleischer: (Continued)
Q. Do you have the license number on the car of
page 29 } the deceased Y
.
A. Yes, 23-603, Virginia.
Q. I show you a picture from the Richmond Times Dispatch
of December 2, 1952 and ask you to look at that Y
A. Yes, sir.
Q. Is that picture a fair representation of what that automobile looked like when you saw it 1
A. It looked very very similar to this to me.
·
Q. Would you gfre me the lirens(l number on the automobilo
in this picture?
·
A. 23-603.
Q. That is the same license number as yon just read 7
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1

A. Yes, sir.

Mr. Fleischer: I ask that this be admitted as Plaintiff's Exhibit No. 2.
Note: Said newspaper clipping now marked and filed accordingly.

A. I also checked the crossing- at this particular place where
the accident happened. The highway crosses the railroad at
an angle at this particular point. There is a house on the
nort11 side of the track on the same side the way the
page 30} vehicle was approaching. And there is also a side
track on the nortll side of the main track.
Now nine paces, approximately three feet per pace, from
the side track, the outer rail, the north rail of the side track,
stepping nort11 on Route No. 652, standing nine paces north
of the track you can only see approxinmtely 200 feet north,
looking from the direction that the train was coming. If you
stepped approximately 8 paces south on Route 652 which
would put you approximately one pace from the track, at that
point without any obstruction you can see somewhere in the
neighborhood of one-quarter to a half a mile.

By Mr. Leake:
Q. You are talking about the side track, the passing track Y
A. Yes, sir, Lam talking about the side track, yes, sir.

By Mr. Fleischer: (Continued)
Q. :Mr. Thomas, would you come up here with that survey,
I tllink it would be a little better to have this up here before
the jury. Now I understand that you made a check on this intersection aftcr the accident, you came down this
page 31 ~ road here 1
A. That's l'ight, sir.
Q. Now will you tell us on the hasis of )'Onr investigation
what you found as to the visibi1ity on thnt crossing?
A. The house sits on the right side, the trnin wns going in
this direction on the mnin track (indicating). This is the main
track on this side (indicating), ancl this is the spur track or
side track over here, and the cnr wns coming in this direction
headed out toward the church (indicating). It is a little church
sitting over here, it is some bushes and a bank along right here
(indicating). You al'e not able to see up the track any at all
until you start past this dwelling here (indicating). It used
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1:o be an old storehouse, people arc living t11cre now, and about
'the paces-if you step nine paces from this rail, from the
north rail of the spur track coming up this route, then at that
point you can only see for approxnuately 200 feet due to the
fact that this dwelling is sitting right here {indicating). But
if you step eigl1t more paces towards tl1e track, the more paces
you step towards t11e spur track the further on each space you
will be able to see back up the track until you get approximately one pace from the spur track. At that time you will be
able to see the entire distance back up here which is-I never
measured that but I would say just estimating it
page 32 ~ it is about.a quarter of a mile to a half a mile. And
from that point, from one pace north of the spur
track to the main track is seven paces.

By :Mr. Spicer:
Q. ·what is that nowt
• A. From one pace north of the spur track to the main track
1s seven paces.
Q. Put that in fccn
A. Three feet, that would be 21 feet.
Bv l\Ir. Fleischer: (Continued)
'Q. Who did you say stated that the train was going approximately 58 to 60 miles an houri
A. The engineer.
Q. l\Ir. Roberts?
A. No, sir, the engineer was Mr. Tlrncker.
Q. I beg your pardon, Mr. Thacked
A. Yes, sir, Mr. Herman Thacker.
Q. Did the engineer or the fireman make any statement to
you as to whether or not they were running )ate that day7
A. I don't remember them making a shltement but the information I received was that they were late. But I do not remember whether they made the statement to me or not.

r

l\fr. Leake: "\Ve object to that, sir.
page 33
_
Mr. Merhige: We wi11 withdraw that statement,
we move it be stricken.
Mr. Leake: I withdraw my objection. 1Vc concede that the
train was ruuning late.
Mr. Fleiscl1er: It was running late, yes, sure.
Q. Just one other question, sir, has any sl1rubberv been cut
down on the approach to that intersection between ·December
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2, 1952 and the most recent investigation you have made of it
along the embankment 1

A. I could not' tell yon, sir.
·cROSS EXAMINATION.
By 1\fr: Spfoerr
Q. There is nn open field back of that house, isn't there·, sir'!
A. I-fpmise} ·
Q. It is a woods further 'back, out there is a clear spacethere, too, isn't there, after you pass the woods?
A. I would. not- say yes or no.
· Q. You wouldn't say either way'f
A. I know it is immediately back of tllat I10use it is somebefore you get to the house it is some shrubbery on
page 34 f tI1e ·right and some bnshes and the bank. I know I
. wE!nt back that fnr, but furtTier on back I couldn ''t
say wbetlier it was a field where you could see the railroad· or
· not.
Q. Isn't tTiere an open field between the sl1rubbery and the,
houser
A. I can't say, sir.
Q. All the measurements you took were to tl1e spur track~
were they not'f
A. To the spur track amT then on to theQ. I believe you took one measurement to get the distancebetween tlie spur track ancl the mnin track?
A. Yes, sir.
Q. The other measurements you gave us were all to the
spur track?
A. Yes, sir.
Q. There is a railroad sign about 100 miles south of thetrack· A. 100 miles 1
Q. I am sorry, I mean 100 yards north of the track, isn't
there, sirY
A. It is very, it is a sign but I don't think it is readable.
Q. Isn't that one put out by tl1e State, put there by the State
of Virginia 'l
·
page 35 ~ A. It might have hcen put tI1crc by tlle Sta:te of
.
Virginia but it is not, I don't know wI10 put it there
but it is very obliterated, right hard to see.
Q. There was a cross buck sign at the s.tation, saying "railroad crossing, slow down to five miles, Virginia Law," wasn't
ther~'l
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A. It is a sign that I walked right up to a short distance be.:.
fore you get to this house, and I h"llow it was right hard to see.
Q. (Handing the witness a picture.)
.
A. I was not talking about that sign, I was talking about the
one further hark than tbnt.
Q. ]3ut there is a standu rel cross buck sign, '' railroad crossing, slow down, five miles, Virginia Law," isn't there 7
A. Sir, I tell you the honest truth, I did not even sec that
sign, no, sir.
Q. You did not see it?
A. No, sir, ldid not see that sign.
Q. ·wen, isn't there a sign right there?
A. I know I have seen one there hut I dicln 't see it on this
occasion, but I know I have seen one there since then. I have
made that ·crossing and seen one there, but whether it was
there on that particular day or not I couldn't say.
page 36 ~ Q. You did not sec it?
A. No, sir, I did not see it, I really didn't. I
know I walked back up the otber side of the house on the north
side of the house, which is on the right-hand side of the road
and looked at that particular sign.
·
Q. But you didn't see this big sign right by the railroad?
A. No, sir.
.
Q. But you wouldn't clcny it and Bay that it wasn't tbere7
A. No, sir, I wouldn't deny it, it could have been there all
the time.
Q. You said the train had gone when you got there7
A.. Yes, sir, the train had g·one, the train arrived at Ellerson
when I was at Ellerson. When I was at Ellerson Post Office
the train was up there and that's when I noticed the front of
the Diesel at that particular time.
Q. I~llerson was between Atlee and Richmond Y
A. Yes, sir.
Q. When did you talk to the engineer and fireman?
A. I came on down after I Q. The same day f
.A. Yes, sir, just as soon as I completed my investigation, I
had two other cnlls to go on, and that afternoon bepage 37 ~ fore they returned on this l'lm, as soon as I could,
it was after 12 o'clock, but I came on down and
talked to both of them clown here at the 1'Iain Street Station.

•

•

•
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·wALTER H.

SHAFFER,

a witness introduced in behalf of the plaintiff, first being duly

sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Merhige:
Q. Give us your name, age, and residence for the record?
A. ~fy name is ,valter Shaffer, 29 years old. Employed by
S. P. Terry, painting· contractor, 1020 vV est Cary.
Q. ·what is your residcncef
A. 618 Mosby Street.
Q. Arc you married and do you have any children 1
A. Yes, four.
~

Mr. Spicer: I don't know what that has to do
with it.
l\fr. Merhige: Just to let the jury know the man's status,
Mr. Spicer.

page 38

Q. Did you have occasion to be in the vicinity of the Cool
Springs crossing near Atlee, Virginia, on December 1st, 1952
at which time an accident between a, car aud a train occurred,
sir?
A. Yes, sir.
Q. How close to the crossing were you when the accident occurred, did you hear the crash, sir?
A. Yes, sir.
Q. What direction were you heading!
A. I was heading clown Cool Spring-s Roacl, across the track.
Q. ·would that be away from the church?
A. No, sir, it would be, the church would be on this side of
the crossing (indicating with hands).
Q. Hacl you come off 301, sir, aucl made a left turn, is that
correct, sir Y

l\fr. Spicer: ·where was he 7
Mr. Merl1ige: That's what I am trying to develop, Mr.
Spicer.
Q. You were going away from the church, is tllat correct,

page 39

~

sir7
A. "\Vell, I was-

1\fr. Spicer: He hasn't said tlmt.

C. & O. Ry Co. v. Rudolph A. Hanes, Adm 'r., etc.

47

Walter H. Shaffer.

A. In other words, I was going to make a turn, as I said, at
the crossing.
l\fr. Spicer: ·what road was he on?

Q. What road were you on when you hoard tho crash 7
A. On the highway.
Q. Is that adjacent to the Cool Springs crossing7
Mr. Spicer: Lot llim say which direction he was going.
l\Ir, l\Iorhige: I think we have a right to develop the evidence.
The Court: Not.bi leading questions. ,
Mr. Spicer: Let !um state where he was.

Q. You were driving in nn automobile f
A. Driving a truck, sir.
Q. Did you see a train approaching the crossing7
A. Well, not until I got out of the truck.
Q. From whicl1 side was that train approaching you, from
the left or right!
l\Ir. Spicer: State where h'-' got out of the truck.

A. That would be to the left I imagine it would
page 40} be.
Q. From your left 7
A. Yes, sir.
Q. How close were you to the railroad track at that time 7
A. When I saw tbe train!
Q. Yes, sir?
A. Well, when I saw the train I was not very far from the
track but I couldn't say exactly how far it was.
Q. Whc1·e were you I1eacled?
A. Headed down my father's.
Q. Where does your father live in relation to tlmt crossing!
A. He lives about a mile down the highway, Cool Spring
Road, Cool Springs Road.
Q. You said that you did see the train approachingf
A. Yes, sir.
Q. Did you hear any signals t
A. No, sir.
Q. Can you estimate in the Courtroom how far you were
from the tracks at the time the collision occurrecH
A. You mean when I saw the train hit the cad

Supreme Court of Appeals of Virginia.

48

Waltef' H. Shaffer.
· Q. Yes, sirf

·
A. Well, when I saw tbc train I was about. as far as from
here to that pole when I happened to look down thepage 41 ~ track and seen the train (indicating pole next to
counsel table).
Q. From where to where now?
A. As far as from here to that pole here when I saw the
train.
Mr. Spicer: About 15 or 20 feet would you say 7

A. Yes, sir, I would say that.

Mr. Spicer: Is that wliat he said r
The Court: That table which counsel is using is 12 feet
long. Could it be stipulated that the distance that the witness
pointed out is 15 or 16 f ect Y
Mr. Spicer: Yes, sir, I think that would be right,. sir.
Mr. Merhige: I think that is fair enough, sir.
Q. Mr. Shaffer, after the collision occurred did you hear
any signal from the train 2
A. No, sir, I did not hear anything, sir.
Q. ·were you inn position to have heard a bell or signal~";
[~,"·,

Mr. Spicer: Let him state where he is, I tl1ink that is sufficient.
~Ir. Merhige: I will withdraw tliat.
Q. Did you live out in that area fo1· some time,.
page 42 ~ sir?
A. Yes, I lived out there for about two months.
Q. For about two months'l'
A. Yes, sir.
Q. How far from the Cool Spring crossing did you livo
when you lived out there?
A. Right where my father lives now.
Q. Could you estimate the distance tbat is from the crossing?
A. It is a good mile.
Q. Could you licar the train wl1istle from there when you
lived there?
A. Yes, sir.

Mr. Spicer: I object to that, tliat has nothing to do with
this accident.
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The Court: Objection overruled.
Q. You said you could hear them when you lived out there
.
about u mile away?
A. Yes, sir.
Q. And you did not hear any this day and you were from
where you are sitting to this post over here (indicating) f
A. Yes, sir.

Mr. Spicer: "re except to the Court's ruling on
tllat. The track goes up along and near the road
as far as that's concerned.
The Court: You can clear that up on cross examination.

page 43

~

Q. Could you estimate the speed of that train as it approached the crossing for the jury, Mr. Shaffer?
l\Ir. Spicer: Let's see where he saw it, l\Ir, :Merhige.
l\Ir. :Merbige: He said he saw it approaching.
l\Ir. Spicer: No, sir, he hasn't.
Bv the Court:
·Q. How far away from the crossing was it when you first
saw it?
A. ·when I first saw the train it was just about as far as
from here to that post here, I would say around 15 feet, something like that when I saw the train at first.
Q. 'l'he train traveled about 15 feet between the time you
first saw it and the time it hit the automobilef
A. Ycs, sir, something like that.
Q. You had not seen it before that f
A. No, sir.
Mr. Spicer: He said lie himself was 15 feet.
Mr. Leake: His question is where the train was.
The Court: I asked him that.
Mr. Spicer: I don't think he so understood you, sir.

page 44

~

Bv the Court: (Continued)
How far did the train go from the time you first saw it
until the time it l1it the automobilet
A. Your Honor, when I seen the train, when I first seen
the train it was clown to tlrnt little crossing, I don't know exactly how mucl1 it is, but a right good ways down the track.

·o.

-

,
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I was just about as far as from here to that post over there
when I saw the train.
Q. I am not talking about whore you were but how far apart
was tho train and the automobile when you first saw the train?
A. A right good distance there, I don't know exactly how
far.

By l\fr. Morhige: (Continued)
Q. Could you point out something outsi<le of the Courtroom,
can you see across the street or beyond that1
A. No, sir, it was down past tho little thing, I don't know
whether it is the signal lights or not, but it was down the track.
It is one on the right and one on the left and a little shack on
the left-hand side of the road. That's whore I first
page 45 } saw the train. It is a right good distance down
there, I don't know exactly how far but it was a
good distance down there.
Q. Did you notice the approach of tho train from that point
on until the collision, sir!
A. Yes, sir.
Q. Now can you estimate to tho jurv the speed that that
frain was coming1
"
A. ,voII, sir, I could say going anywhere from 65 to 70 miles
an hour.
Q. Cµn yon tell this jury whether or not a whistle or any
signal was sounded 7
A. I did not hear any.
Q. Sir?
A. I did not hear any.
Q. Yet you were only the distance from where you are to
this post from tl1e track, is that corrocU
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Spicer:
Q. Then the train when you saw it was about one thousand
or so feet down the track, wasn't it?
A. I guess so, I clon 't know exactly how far it was.
Q. Yon think that is a fair guess of it 1
page 46 } A. Ycs, sir.
Q. You said you were driving a truck?
A. Yes, sir.
Q. What kind of truck?
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A. A pickup truck, Chevrolet.
Q. A Chevrolet pickup 'J
A. Yes, sir.
Q. And you said that you stopped tlrn truck?
A. Yes, sir.
Q. ·where did you stop the truck 7
A .. Just a little past the tree there, by the intersection there.
Q. You were going the opposite way you would say that the
train was coming before you got up to the crossing f
A. Well, I was going across the tracks there.
Q. I mean before tliat which way had you come from f
A. Coming from 301, I was coming down 301, and I was
going to make a turn at tl1e crossing to go down to my father's.
Q. And you stopped and got out of the truck 7
A. Yes, sir.
Q. And you stopped about l1ow far from the
page 47} track?
A. Not too far from the track, I stopped by the
tree.
Q. About 60 or 75 feet from the track?
A. I don't know whether it would be that far or not, sir, I
don't have any idea, I imagine it would be about something
like that.
Q. Aud you got out of the car?
A. Yes, sir, got out of the car.
Q. Did you have anyone with you 7
A. Yes, sir, had my little boy.
Q. Anyone else with you 1
A. ·well, yes, sir, a fellow with me but he was sleeping and
drinking.
Q. Where had you come from Y
A. I had come from my own home, I was going after wood.
Q. And you had your little boy, how old is heY
A. Five years old now.
Q. Wl10 was with you?
A. Raymond :Milsead.
Q. You said he had been drinking?
A. Yes, sir, he was drinking.
Q. Had yon been drinking?
A. No, sir, I don't fool with it.
page 48 } By ~fr. Fleischer:
Q. What was that, sirf
A. I don't drink, sir.
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1

By Mr. Spicer: (Continued}
Q. What time of day was iU
A. Quarter past or twenty minutes past eight o'clock, maybe
a little later.
Q. Why did you stop the truck Y
A. Wei], sir, I seen the car sitting on the track so I stopped
the truck to get out to go to see what I could do, to see if I
could help.
Q. You saw the automobile on the trackY
A. Ycs, sir, I did.
Q. Then you stopped in order to help 'l
A. Yes, sir, I got out to help him.
Q. The train wasn't around at that time, was it 1
A. No, sir, when I saw the train it was down next to that
little crossing on the left side.
Q. Now did you walk up on the track!
A. No, sir, I did not get on the track, sir.
Q. You parked your car about 60 or 75 feet from tlle track!
A. Yes, I was going up to the car to see if I could help.
Q. You got up to about 15 or 16 feet of the car?
page 49 ~ A. Yes, sir.
Q. And when you drove up there to get out the
train had not gotten anywhere around, had it?
A. No, sir, I had not noticed the train when I drove up.
Mr. Fleischer: You had not whaU
Q. You said you had not noticed it'l
A. No, sir.

Bv the Court:
·Q. Did you come up beJ1ind the car going the same way or
were you going in the opposite direction 'l
A. I was going· opposite, this car was coming tllis way and
I was going the other way (indicating with hands). ·
By l\Ir. Spicer: (Continued)
Q. What did you do wl1en you went toward the track'/
A. Well, sir, I was going to see if I could help them get off
the track, to see what I could do.
Q. You walked up there for that purpose 'l
A. Yes, sir, I did.
page 50 ~ Q. Could you see it was a lady when you got out
of the truck 'l
A. Yes, I knew it was a lady.
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Q. You meun you could see her 7 .
A. Yes, sir, yes.
Q. And you walked up there and what did you do 'l
A. I did not do anything, sir. I went up there to help but
didn't have time to do anything.
Q. ,vhat did you do?
1\... Didn't do anything but run back to the truck.
Q. You run back to the truck 1
A. That's right.
Q. Did you holler at her'l
A. No, sir.
Q. Did you try to make any signal to the train 7
A. No, sir.
Q. You didn't go up the track to open the door or call her
attention?
A. No, sir.
Q. How far did you get back, did you get back to the truck
before the train came by 1
A. Yes, sir.
Q. Did you get inside the truck 7
A. No, sir.
page 51 ~ Q. You just got out by the car·t
A. Yes, sir, by the truck.
Q. Is tliat righU
A. Yes, sir.
Q. And you just looked to see it happen?
A. That's right.
Q. 80 then what did you do Y
A. Well, J waited and I went on after the thing was cleared,
I went on down to mv father's.
Q. Did you sec it imppcn 'l
A. Yes, sir, I seen t11e train when it hit t11c car.
Q. ,vhat did you doY
A. Didn't do anything, no, ·sir, it wasn't anything I could
do.
·
Q. Did you sec the train had stopped further down 7
A. I know the train stopped down the crossing, the station
down tlrnre, I did not ~o down there.
Q. Were you in an awfn11y big lmrry1
A. No, sir, hut I was going after wood tlrnt morning and it
wns pretty cold, and I had my 1ittle boy with me.
.
Q. Where did :'\'OU pick up this otlier fe11ow?
A. At tl1e house where I live at.
page 52 ~ Q. Ile was at your house?
A. Yes, sir.
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Q. He stayed there tlmt nighU
A. No, sir, he dicln 't stay with me.
Q. How did you get him 1
A. He was working for the fellow downstairs that I rented
from, you see, hauling some stuff for him. So I got him to go
down with me that morning.

:Mr. Fleischer: Please speak up, we can't hear you.
A. (Contined) The boy was living, staying with the fellow
. downstairs and rooming downstairs and rooming, the fellow
that I rented from. A.nd I asked him would he mind going
with me for a load of wood after I borrowed the truck from
the fell ow, and he said he didn't mind.
Q. -n,1iy did you happen to ask him to go with you 1
A. I just don't like to travel alon(\, I never did.
Q. But you had a man witlt you who had been drinking and
was sleeping it off, is that righU
A. Yes, sir.
Q. Was he drinking on the way 1
A. No, sir.
.
Q. I-le wasn't in any position to l1clp you in any
page 53 ~ way 1
A. No, sir.
Q. What kind of wood were you going after?
A. Block wood.
Q. You went right on over to the track after it all happened¥
A. Yes, sir.
Q. And did you know wl10 it was?
A. No, sir.
Q. Diel you try to find out?
A. No, sir.
Q. Did you see anything of parts of tltc car!
A. No, sir.
Q. At the crossing 7
A. No, sir. I seen the car sitting on tlic track was the only
time I seen the car.
Q. I mean after it Mt 1
A. No, sir.
Q. You did not see it?
A. No, sir.
Q. I suppose it took yon a few minutes to sort of collect
yourself7
A. Yes, it did, I stayed there a few minutes.
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Q. Posibly five or ten minutes f
A. Maybe. a little longer.
page 5~ } Q. Did anyone go across the track while you were
standing there 1
A. No, sir.
Q. You think you stayed there as long as ten minutes 1
A. Yes, sir.
Q. You didn't have any trouble, did you leave the motor on 7
A. No, sir.
Q. You stopped the car!
A. Yes, sir.
Q. You didn't have any trouble starting the cad
A. No, sir.
Q. ,vhose truck was it 7
- A. Cecil Bartlett.
Q. ·where is ho located 7
A. 1908 Pleasant Street.
Q. "\Veren 't you concerned to know wheth~r someone came
from the direction where your father's house was located?
A. No, sir, I didn't ask.
Q. Did you know any people back there 7
A. I don't ln10w nobody around t1rnre.
Q. You didn't know anyone around there!
page 55} A. No, sh·, nobody but my people, that's all.
Q. Tho train was in sight when it stopped,
wasn't it?
A. It was in sight when I seen it, yes, sir.
Q. The back of the train 1
A. Yes, sir.
Q. I mean after it stopped!
A.·Yes, sir.
Q. You didn't see anyone get off?
A. I didn't sec anything, dicln 't see anyone.
Q. You looked down at the train 7
A. Yes, sir, I looked down.
Q. Down tl10 track?
A. Yes, sir.
Q. You didn't see anything on tlrn train track?
Q. What kind of clay was it tliat morning, was it clear¥
A. Yes, sir, as far as I could see.
Q. "\Vas tl1e sun shining?
A. Well, I woulcln 't say that the sun was shining.
Q. But it was a clear morning, it was fully lighted at that
time?
A. Yes, sir, I think so.
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Mr. Merhige: If Your Honor please, Mr. Spicer
and I have conferred and we wonder if we might
discuss a: matter with Your Honor in the absence of
the jury in fairness to all parties concerned.
The Court: All right, sir.

page 56

~

Note: At this time the Court and cowisel retire to chambers.

In Chambers.
:Mr. Spicer: If Your Honor please, we want to ask him
some questions, to ask him if he has not been convicted, sir.
This witness has been convicted on what amounts to perjury
in the Police Court of the City of Richmond by virtue of his
violation of the Unemployment Compensation Acts by making
a false statement and well knowing it to be false, to the effect
that he wasn't employed when he actually was. And at this
very same time he signed weekly cards asserting he was not
employee] and thereby obtained Unemployment Benefits under
the Unemployment Compensation Act.
page 57 ~ ·we feel that that is perjury, sir.
l\fr. l\[erhige: Our position is that that is not admissible, sir, it isn't admissible to ask a witness about his
criminal record unless the man was convicted of a felony.
Mr. Spicer: Perjury.
Mr. :Mcrbigc: But this isn't a perjury conviction.
Mr. Spicer: It would not be necessary to say it was perjury
if
. it was just limited to a felony. It says any felony or. perJury.
Mr. :Merbige: But perjury has to be a statement under
oath.
1'.[r. Spicer: His statement is under onth.
Mr. 1\for11ige: I don't sec any Notary Seal or place for a
Notary Seal, l\Ir. Spicer.
1\fr. Fleischer: I don't think it is any more admissible than
a false tax return.
Note: After a short argument the Court stated:
page 58

~

Tlrn Court.: I nm going to permit the witness

to he questioned as to that.

Mr. Merl1ige: The plaintiff objects and excepts to the
Court's ruling in regarcl to tlte defendant's right to examine

.,-,..
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the witness concerning a conviction of a misdemeanor for
reasons previously stated to the Court.
Note: At this time the Court and counsel return to the
Courtroom before the jury.
In Open Court.
By Mr. Spicer: (Continued)
Q. Mr. Shaffer, how long have you lived on Mosby Street?
A. vV ell, sir, I lived on :Mosby Street for about six years.
Q. Who have you been working for in recent years Y
A. I worked for my brother-in-law.
Q. ·what is his name 7
page 59 } A. Koss, Charlie Koss.
Q. ·where is lie located 7
A. 1906 North 19th Street.
Q. Have you worked for anyone else in the last four years 7
A. Yes, sir.
Q. You have'l
A. Yes, sir.
Q. " 7ho else 7
A. I worked for the Brooks Transfer Company.
Q. vVhere else 7
A. I also worked for Associated.
0

:Mr. Merhi.~e: ·we object to ti1is line of questioning on the
ground it is immaterial and irrelevant.
The Court: Objection overruled.
l\Ir. l\Ierhige: Exception.
Q. Yon worked for .A8sociated what 'l
A. Associated Transfer Company.
Q. Can :vou think of anyone else 7
A. I workrcl for my uncle.
Q. What is your uncle's name'l
A. Rnlph Holmes.
Q. Diel you eyer do nny work on the place owned by and
occ•upiecl by Mr. Hanes?
page 60 } A. Only thing I did was ;inst help my uncle, that's
nll, on my lunc11 hour, I helped him.
Q. Diel you help :rnnr unC'le do some work on the place occupied by Mr. Hanes here 7
A. Yes, sir, on my lunch l1our, I wns doing some work over
there.
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Q.
A.
Q.
A.

On one lunch hour, one lunch l1our, is that right 1
Yes.
"When was that 7
It has been a Jong time ago, I clon't know.
Q. Have you ever worked for Manson Smith Companyl
.
A. Yes, sir.
Q. Have you ever worked for a concern, the State Chemical
Company?
A. Yes, sir.
Q. That is in recent years?
A. Yes, sir.
Q. ·were you not convicted of a violation of Section 16,
Paragraph A of the Unemployment Compensation Act of Virginia, in the Police Court of the City of Richmond for making
n false statement, knowing it to be false, in support of a claim
fo1· unemployment benefits 1
A. That's right, sir.
page 61

~

~fr. l\ferhige: Same objection, sir.

A. That's what they said, sir.
Q. ere rou not convicted?
A. Yes, sir, I was fined for it
Q. Did you not receive benefits at the time that youA. Yes, sir, I did.

,v

:Mr. l\forhige: Excuse me,' sir. The man has admitted the
conviction. I submit that any further interrogation along
these lines is hig-hly improper, and it only tends to prejudice
the jury.
The Con rt: Objection overruled.
l\fr. l\Icrhige: Exception.
Q. Were you not fined $25.00 and given a six-months' suspended sentence on that charge?
A. Yes, sir.
Q. On October 12, 1!)50 by the Police Court of the City of
RichmondY
A. Yes, sir.
Q. How many statements did you sign in support of unC'mployment benefits after you were employed and not enti tlecl to sucl1 benefits?
A. I think it was one.
Q. Are you sure about that?
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A. I am positive, I am quite sure, I believe it
page 62 } might have been one.
Q. Do you know Mr. ,v. P. S1p.ith of the Unemployment Commission?
A. No, sir.
Q. Do you remember someone from the Unemployment Commission appearing and prosecuting the claim!
A. Yes, sir.
Q. You did not appeal that conviction, dicl you 1
A. No, sir.
Mr. Spicer: "\Ve would like to file this in evidence, this
conviction.
l\Ir. l\Ierhige: I don't know whether that has been properly
authenticated, we object to tlm admissibility of this certificate.
Oh, all right, sir, we have no ol~ection, we will let it in.
Note: Said paper writing now marked and filed accordingly
as Defendant's Exhibit B.
RE-DIRECT EXAl\UNATION.
By Mr. l\forhige:
Q. Mr. Shaffer, I am going to speak a little louder
page 63 } than I usually do, and I am pretty good in speakin~
loud, but I am doing it with the hope that you in
turn will speak louder so that the jury will have no difficulty
in hearing you, it is very important that we get all of the
facts. Now vou are the Walter H. Sliaffer who was convicted
of this?
·
A.. Yes, sir.
Q. Did you ever see me before ]a!-:t evening?
A. No, sir.
. Q. And I talked to ~'OU at your home, isn't that correct,
su?
A. That's correct, sir.
Q. Do you know whc>re this man l\Hh,tead lives now?
A. No, sir.
Q. I believe tlmt is what you said last night, is that correct f
A. Yes, sir.
Q. Now as to thi~ conviction. clicl vou mnke restitution of
whatever
you received, sir, did vou
!rive it bnckY
A
N o, money
•
.
~>1.
Sir,
Q. You did not1
~
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A. No, sir.
Q. Are these records in error, do you know what
restitution means, sir?
A. I don't think so, sir.
Q. Did you pay back to the Unemployment Compensation
Commission any monies that yon got that you were not entitiled toY
A. No, sir, the man told me-it was a lawyer down tl1ere~
he said all that, when they fined me I asked was it necessary
for me to pay it back and he said everything .was all right.
Q. What was done from then on you don't know f
A. No, sir.
Q. But you know this report sI1ows tlrn money wns paid
back!
·
A. No, sir, I don't.
Q. How long ago was thaf,,..tltree years ago, October 1950,.
is that correct, sir 1
•
A; Yes, sir.
Q. How long were you ont of work at .that time, were you
out ofwork7
A. ell, before I went to work for the State Chemical
Company I was out of work.
Q. How many children did 'you have then?
A. Two I tl1ink, sir.
•
Q. You realize you are under oath today, do you
page 65 ~ not, sir?
.
A. Yes, sir.
Q. And you appreciate the menning of an oath?
A. Yes, sh·.
Q. And you arc endeavoring to tell this jury to the best or
your recollection what yon saw nnd l1earcl nncl so forth, is
that correct 1
A. Yes, sir.
Q. Now let me get Imck IierP to fli<' ~l"<'n(I of this accident,
:Mr. Shnffer. Do I understand. i;;ir, I bc1ieve vou told l\Ir.
Spicer under cross exnminafion fhnt VOll Irnd not noticed the
train at the time you parked your fruck but vou noticed it
right after tbaU
•
.A. Yes, sir.
Q. At that time it wns about 1,000 feet awav, is that correct, sir?
·
A. Yes, sir.
Q. And before yon could get to the car you rc>alized it was
too late?
A. Tbnt 's right.

page 64

,v

~
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Q. 'When you saw this rar on the track you don't know
whether the car had just stopped there or had been stopped
there for an hour or fifteen minutes or two seconds, is that
correct1
'
A. No, sir, I don't.
Q. Isn't it n fact thnt between the time you
page 66 ~ parked the truck and saw that train 1,000 feet away
and started to that car and the time of the accident,
that it was just a matter of split seconds 7
A~ That's right, sir.
Mr. Spicer: Let the witness say that, Mr. :Merhige, I object
to that.
l\fr. Leake: Yes, that i.s too leading.
The Court: Objection sustained.

Q. Did much time elapse between the time you saw the train
1,000 feet away 1
A. No, sir.

Q. Sir?
A. No, sir.

Q. Can you describe to. the jury the amount of time that
elapsed between the time you saw it?
A. It wasn't any time, I don't. know exactly, I didn't know
exa'ctly, two seeonds.
Q. How could yon estimate this 1,000 feet, do you base
that on something you saw on the track?
A. Yes, a1l I ran say it was a right good ways· down the
track, that's all I know.
• Q. Could you point out nnything either in the Courtroom or
across the street to the ,iury to give them an idea as to the esimate of ~,000 feet that you made 7
l\fr. Spicer: Your Honor, lie has been over that.
He can't point out 1,000 feet in the Courtroom, can
you, sir7
A. No, sir.
.
Q. \Vas it as far as from whE're you are to that building
across the street over th~re (indirnting)?

page 67

~

A. Fartl1er.

Q. Can yon' see nnvthing from wllC're you are sitting which
would approximate it?
A. No, sir.
Q. You cannot 1
A. No, sir.
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Q. Did you know the Raneses, did you know Mr. Hanes
prior to this case 7
A. Did I know him before'i
Q. Yes.
A. No, sir.
Q. Did you know Mrs. Hanes 1
A. No, sir.
Q. And I believe you said that you did not take the little
boy down to where the train stopped 'I
A. No, sir.
Q. To get back for a moment to this other matter, I realize
lhat this may be a little unpleasant for you, Mr. Shaffer1 but
we have to get the facts. ,vould you tell the jury whether
or not you admitted these facts in Police Court
page 68 ~ when you were charged with accepting money by
filing a false return?
A. I think I got one check and t-liat was, I drawed the check,
I had already signed for the check before I went to work, and
I was supposed to be in the rig·hts of having the one check
before.
Q. In other words, you had applied for it prior to the time
you got a job and then it came in, is that correct?
A. Yes, sir.
Q. ,And you of course cashed it?
A. Yes, sir.
Q. ,vhen you went to the Police Court did you ndmit all of
that?
A. Yes, sir.
.
Q. Diel you tell the .J ndg-e what happened?
A. Yes, sir.
Q. You ~id not serve any jail time, is that correct 7
A. No, sir.

RE-CROSS EXAMINATION.

By Mr. Spicer:
Q. ,Vliere did yon first make the statement for the attorneys
representing Mr. Ranes 1
page 69 ~ A. ,ven, my unc1c was talking about it and I was
talking to him about it. ·
Q. Your uncle tfllked to Mr. Hanc>s about iH
A. Yes, sir, he liv"cl on Mr. Hanes' place but I didn't know
anything about it, I had not seen him before that.
Q. When did tl1cy come and ask you something· nbout it, to.
make a statement about it¥
-
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A. I dou 't know, I went to work for my uncle after tbat.
Q. How long ago, I am not. trying to pin you down to exact
dates butA. A good while ago.
Q. Six months ago or more!
A. Oh, yes, sir.
Q. Did you tell them about Mr. Milstead 7
A. I told bim lie was with me, yes, sir.
Q. Did l\fr. Milst<'..ad rouse from the accident?
A. No, sir.
By Mr. l\Ierhige:
Q. Had you dicussed this m·atter, the matter of this accident with any representative of the C .& O. Railway Company
prior to today 7
A. He was over there the other evening I think
page 70 } Q. Over to your home 7
A. Yes, sir.
Q. Did you tell him what you saw and what you told us today?
A. That's rigl1t, sir.
By l\fr. Spicer:
Q. That was one niglit within the last week?
A. Night before last I think it was.

•

•

DE"WITT 0. BALD,VIN,
a witness introduced in behalf of the plaintiff, first being duly
sworn, testified as follows:
DIRECT EXAMINATION.

By :Mr. Fleischer:
Q. Give us your full name and residence, please.
A. Dewitt C. Baldwin, Atlee, Virginia.
Q. 'What is your business, sir?
A. I am a farmer and general ·contractor.
page 71 } Q. ,v1iere do you live from the Cool Spring
crossing?
A. I live the third house from the church which is about a
city block cast of the clmrch.
Q. You live between the crossing and the A tlec Station t
A. 1:es, sir.
·
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Q. How long have you lived there 1
A. About thirteen years.
·
Q. Have you traveled on previous occasions up and down
Cool Spring Road 1
A. Yes, sir.
Q. Are you familiar with that crossing, sir?
A. Yes.
Q. Now from the north side of the crossing on that Cool
Spring Road coming toward the church, you.know which way I
mean, don't you ·f
·
A. Yes, sir.
. Q. You pass :Mrs. Moore's fomsef
A. Yes, sir.
.
Q. What can you tell this jury as to the visibility of tliat
crossing coming from that road toward tl1e church f

Mr. Spicer: If Your Honor please, I don 1t like to object but
it does seem to me that the question is too general,
page 72 } unless he will ask bim some measurements which
have been taken I do not think tlmt would be proper.
The Court: Objection overruled.
A. Yon are· referring to tlie visibility of the railroacH
Q. Yes, sir, wI1ether it is a blind crossing or not.
A. I always considered it:Mr. Spicer: I don't tliink tlrnt is a fair quest.ion. :Mr.
Baldwin can certainly state what the physical facts are, but the
other, tllat is purely an opinion.
The Court: That is n matter of opinion, I am going to
sustain the objection to it.
Q. Describe the crossing, the approaclt and the visibility.
A. The road coming as you approach the crossing is four
or five feet below tho lcvol of the land on the west, on tho northwest side. Ancl as yon got closc>r to the crossing the busI1es
and things, the rond rises and you can sec a train- along about
wl1erc> thnt w~ll is behind that house thc>re.
page 73 } Q. That is if tho train were wl1ere, rigl1t in back
of the ]1om;e?
A. Yes, sir, then tl1e house obscures your view until you
get right out almost on tile track, and then ~'OU are ~oingupgrade and you come up on the crossing- and it turns a littfo
bit to your rigl1t. And tllen you turn off tlic crossing to your
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Dewitt. C. Baldwin.
left. And the crossing ib;elf is built up out of slag and tar
which makes it a hard surface road.
Q. Where do you have to be before you can see all the way
down that track1
A. I would say you would have to beMr. Spicer: Has he made the observation, has he made the
observations to determine iU
The Court: Yes, that's too broad and general, I don't know
what '' all the way down the track'' means. The objection is
sustained.
·

Q. vVhere do you have to be so that you can see down the
track to the point where it starts to curve 'l
Mr. Spicer: I will still obj(>ct to that, sir.
The Court: Objection overruled.
By Mr. Spicer:
page 74 }

Q. Did you make a test to determine that 'l
A. I have not measured it.

Mr. Spicer: Your Honor, I submit that he cannot answer
that.
The Court : Objection overruled, go ahead.
Bv Mr. Fleischer: ( Continued)
·Q. Tell us what tllat would be approximately.
A. I think it would be about 10 feet from the track.
Q. You have to be in front of the house 1
A. Yes, sir.
Q. ,vould you tnke a look at tlmt picture and tell me, sir,
whether that depicts the crossing as you approach the track 'l
A. Yes, it does.
Mr. Fleischer: I ask that be marked as Plaintiff's Exhibit
No. 3.
Note: Said picture is now marked and filed accordingly.
By Mr. Spicer:
Q. Do you know how far hack that picture was
page 75 } taken, sir?
.
A. About 350 feet, that is what I would imagine,
sir.
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Dewitt C. Baldwin.
By Mr. Fleischer: (Continued)
Q. Mr. Baldwin, when did you first learn that an accident
had occurred 7
A. About 8 :40 that morning.
Q. Did you go down to the place where the train and the
car had finally come to rest 1
A. I was coming to my business in Richmond when I passed
this little station there where the train had stopped. And I
got past that a little ways and I saw a number of cars parked.
Then I looked back at the station to see, I knew it was something unusual there, and I saw the car sitting on what we call
the cow catcher of the engine.
Q. Was that to the east or on the 301 side of the Atlee
Station, on the Route 301 side 7
A. I stopped on the 301 side of the Atlee Station and looked
back toward the car.
Q. That is where you saw the car and the engine 1
A. Yes.
CROSS EXAMINATION.
By :Mr. Spicer:
Q. l\Ir. Baldwin, you testified concerning the view
toward the right or to the west of a person approaching this track from the north. There a re no bushes or
shrubs that obstruct the view on the C. & 0. Railway property,
are there7
A. No, sir.
Q. And it is nothing to obstruct t11e view at nll of a person
when she gets beyond the telegraph poles, the line of telegraph
poles, is there 7
page 76

~

Mr. Fleischer: Beyond what?
Q. Beyond the line of telegraph poles.

A. I would say no because the telegraph poles are between
the house and the railroad, isn't thnt true?
Q. Yes, I think t]mt 's true, sir, ancl there is nothing, that
is that the telegraph poles thenH;<'lves do not constitute a
solid obstruction, just the posts 7
A. Yes, sir.
Q. No solid obstructions after you pass the l10use, is that
true?
A. That's right.
Q. And I believe you said that you can see, tliat you can
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see, that you catch a view of a train back of the house along
.about where this well is located 7
A. Yes.
Q. I don't know whether you have been shown ·
page 77 } this map or not, but c.an you locate that well on the
map?
A. Yes, sir, this well is right here, the well is right here,
this is it here (indicating).
Q. That would he on the right side for a person approaching!

A. That's right.
Q. Now that is the well that is back of this house that sits
in the corner Y
A. That's right.
Q. And that well is in an open field, is it noU
A. Yes.
Q. Between the road and the track 7
A. Yes, sir.
Q. And you can see across there 7
A. Yes, sir.
Q. A person in a car could see across there f
A. Yes, sir.
Q. Do you remember that there is a railroad crossing sign
at the crossing?
A. Yes.
Q. That has been there as long as you can remember, hasn't
it?
A. Yes.
page 78 }

!HNNIE PERKINS,
a witness introduced in behalf of the plaintiff, first
being duly sworn, testified as follows:
DIRECT EXAMINATION.

Bv Mr. Fleischer:
Q. You have been sworn in, have you not?
A. Yes, sir, I have.
Q. Give us your full name?
A. 1\[y name is Minnie Perkins.
Q. Where do you live i
A. 614 Albemarle.
Q. Aro you married 1
A. Yeal1.
Q. Are you living with your husband now?
0
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Min,nie Perkins.
A.
Q.
A.
Q.

Well, we went back together about two weeks ago.

I beg your pardon?

I said that we went back together about two weeks ago.
Do you have any children Y
·A. I have eight.
Q. Mrs. Perkins, were you living at or near the Cool Springs
crossing on December 1, 19521
page 79 } A. Yes, sir.
Q. Where were you living'l
A. With my brother.
Q. With your brother 7
A. Yes.
Q. What is his name 1
A. His name is Arva Bell.
Q. Arva7
A. Yes, sir.
Q. A-r-v-a7
A. Yes, sir, that's right.
Q. That is your brother 1
A. That's my brother.
Q. And which side of tl1e crossing does he live on, which
side of the tracks does he live on, does he live on the north side
of the tracks or on the south side of the tracks?
A. en ho lives on this side if the railroad is here (indicating with hands.)
Q. Well, ~frs. Moore lives on the north side 7
A. Yes, she lives on the north side.
Q. And you' live on the other side from the church T
A. We are on the south side from what be is
page 80} from.
Q. You live on the other side from the church 7
A. Yes, sir, on the right-hand side.

,v

By :Mr. Spicer:
Q. The right-hand side going which way?
A. Right-hand side, going-oh, I don't know what the name
of the place is, but I call it the church crossing, after you cross
the church crossing it is on the right-hand side of the road
where he lives.
By :Mr. Fleischer: (Continued)
Q. By the road how far is it from tl1e crossing, that house
you were living in j
A. By the road it is about two miles.
Q. About two miles f
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Minnie Perkins.
A. Yes, sir.
Q. Do you know how farBy l\fr. Spicer:
Q. Two miles from what, from the crossingi
A. Yes, sir.
By Mr. Fleischer: (Continued)
.
Q. Do you know how far it is directly from the crossing if
.
you just went across country on a straight line or
page 81 } as the crow flies 1
A. I would say it was about a mile.
Q. How long did you live there before December 1, 1952 i
A. I was only there for two months is all.
Q. Two months?
A. Yes.
Q. Right over the crossing there is a house that :Mrs. Moore
lives in, is that correct t
A. Yes, that's correct.
Q. Did you know Mrs. Moore?
A. I just get acquainted with her while I was staying out
there.
Q. Did you ever walk from your brother's house to :M:rs.
Moore's house 1
A. Yes.
Q. Did it take you long to walk that?
A. It would take me about an hour.
Q. How long Z
A. .About an hour.
Q. During the two months that you lived there could you
bear the whistle when and as it sounded at the Cool Springs
Church crossing 1
A. Yes.
l\Ir. Spicer: I don't know about that.
Mr. ltleischer: l\Iy question is whether she lived
near enough to the crossing to hear the whistle if
it is sounded. Is there any objection to that f
~Ir. Spicer: I doi1 't think it relates it to this occasion.
!Ir. Fleischer: I think I should have the opportunity of laying my foundation, nnd if it clocsn 't bear it out I will withdraw my question.
Mr. Spicer: I still have not understood from her where the
house was located.
The Court: You can clear that up 011 cross examination.
page 82 }
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Minnie Perkins.
A. I live off on a little old country road.
Mr. Spicer: She started to answer the question.
Mr. l\forhige: She is answering Mr. Spicer's question.
l\Ir. Spicer: I asked where she said she was living, and I
don't have that straight yet.
The Court: Mr. Fleischer still has the witness
page 83 } on direct examination, you can clear that up on
cross examination.
By Mr. Fleischer: (Continued)
Q. My question again is, Mrs. Perkins, from where you live
in niir. Bell's house could you hear the train whistle when it
sounded at tlle Cool Springs Church crossiug7
A. Yeah, hear it plain.
Q. You could hear it plainly 1
A. Yes, sir.
Q. ,Vas there any crossing west of the Cool Springs crossing, I don't mean on the Atlee side, but on tile other side, you
know, down toward Charlottesville, was there any other crossing near that 1
A. On up from Mrs. Moore's there is a crossing on up ther,:'.
Q. Another crossing down the road Y
A. Yes, that's right.
Q. In the opposite direction from Atlee 1
A. Yes.
·
Q. During the two months tl1at you lived there did you ever
hear the train. blow at this other crossing!
A. I sure did.
Q. "\Vould that be the crossing near l\Ir. Davis' house?
A. No, that is-yes, that crossing where you hear
page 84 } so plain is l\Ir. Davis' house, but that other one
down there is Mrs. Moore's.
Q. This other crossing that you 1·eferred to, was that the
next crossing down from the Cool Springs crossing!
A. No, it is on up from it.
Q. Perhaps I don't understand you 7
A.· I tell you, I don't know much about it myself..
Q. Let me ask you this and you just do the best you can.
You have the Atlee crossing, do you know where that is, you
do, dou 't you 1
A. Yes.
Q. Then the next crossing you come to is the uool Springs
crossing7
·
A. Yes.
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J.liinnie Perkins.

Q. '\Vhere this accident happened 7
A. That's right.
Q. Now was there another crossing down a ways 7
A. It is one on up the other way, I call it up the railroad, it is on up the railroad from l\Irs. Moore's, it is one up there.
Q. About how far was your 110use from that crossing that
was up there a ways 7
page 85 ~ A. Vv ell, it is close that way, about a mile from
where my brother lives on over there.
Q. About a mile 1
A. About a mile.
Q. During the time that you lived in your house with Mr.
Bell could you hear the railroad whistle sounded at this second crossing when it was sounded t
A. We couldn't hear the train but we could hear the whistle.
Q. You couid liear tl1e whistle sound there?
A. Yes, at the second crossing we could hear the whistle.
Q. Now if the whistle sounded, and I am not referring to
this day parti~ularly, but if the whistle sounded and you were
listening you could hear it at that crossing and at the Cool
Springs crossing]
A. Yes.
Q. Now I want to get down to the day of this accident, this
was December 1, 1952, about what time did you get up that
morning?
A. I got up around six o'clock.
Q. Six o'clock f
A. Yes.
Q. Why did you get up so early?
A. I get my brother off to work.
})age 86} Q. To get what7
A. To get my brother off to work.
Q. You ft"" bis breakfast?
A. Yes.
Q. Did you hear or do you recall any incident with respect
to a train whistle that morning?
A. Yes after he went to work around about 8 :30.
Q. Tell the jury what happened 7
A. About 8 :30 we heard it up at what I call the second crossing- on up, up the railroad there. ·wen, it blowed there. When
it g-ot to the second crossing, near what they call the Church
Road crossing there he did not blow, I listened for it and I did
not hear it.
Q. Was there any particular reason why you listened to
it at the crossing up from the Cool Springs crossingi

7'l
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ll!imiie Perkvn;s.
A. Yes, the weather.
Q. Why'l
A. I always hear it, you can l1ear it so plain, when you hem·
it so plain it is a sign of bad weather. The thing sounded like,
that train sounded like it was coming through the yard that
morning it blowed so loud and plain at the first crossing.
I told my sister-in-law we would listen for the
page 87 ~ second crossing that crossed down there, and we
listened for it and we did not hear it.
Q. You did not hear it t
A. It did not blow.
Q. And you say you listened for iU
A. I listened for it and I didn't hear no whistle at all.
Q. Do you know :Mr. Hanes'!
· A. That's the first time I saw him when you brought him
around the house that nigl1t.
Q. Had you ever seen him before last night?
A. I never saw him, no.
Q. w·hen was the first time you ever talked to mer
A. Last night.
Q. ,vhen was the first time you ever talked to ~Ir. Merhige 'f
A. At the same time.
Q. ·when was the first time you ever talked to }Ir. Hanes t
A. Last night.
Q. Have you ever seen my partner before 7
A. Yes.
Q. You have seen him? (Indicating l\Ir. Hirschler.)
A. Yes.
page 88 ~ Q. Where?
A. I think I have, or someone just like him anyway, I think I seen him at my brother's house, or anyway, one
like him.
Q. Did you know l\Irs. Hanes 'l
A. No~ dicln 't know any one of tliem.
Q. You didn't know Mrs. Hanes 1
A. No, sir.
CROSS EXAMINATION.

By l\fr. Spicer~
Q. What is your husband's name 'l
A. Arva Perkins.
Q. I thought that was your brother's name?
· A. Yes, my husband has the same name, the same first
name.
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Mimiie Perkins.

Q. ·where do you say you live 7
A. 614 Albemarle.
Q. Where were you living in December of 19527
A. At mv brother's.
.
Q. I did ·not understand where it was with reference to this
crossing, you dicln 't live on the road that runs along beside
the railroad track 1
A. No.
Q. Now ,vhen you go up from Route No. 2, you
page 89 } know where the road leaves No. 2 and it runs alongside the railroad track 1
A. I know it.
Q. ,vhich way do you go, wl1ere do you get off of that road t
A. Well, we ~o clown there it is about two miles down the
road, we go do\\'n the road and two right-hand turns after that.
Q. You go up alongside the road?
A. Yes, sir, we go that road almost-it is about a mile.between here and the railroad up there a ways.
Q.
ait a minute, I don't understand you, after you pass
where the church is you go about how far?
A.
ell, it is about a mile from the road where we go over
to the railroad, between the railroad, it goes up towards his
house.
Q. You mean you ai·c about a mile from the railroad 1
A. No, it is about. a mile in between there, it runs right be:..
side the railroad. Then it winds on and goes on back into the
woods over there.
Q. The railroad turns off to tlte rigl1t, doesn't it 7
A. Yes, sir.
Q. ,vhcn you go beyond the crossing there 1
page 90 } A. That's right.
Q. And which way docs the road go tliat you live
on?
A. It is a right-hand road, the way we cross 'it is a righthand turn the wny we cross it.
Q. Do you cross the track 1
A. Yes, sir.
Q. So you are on the north side of the track1
A. Yes, that's right.
Q. Do you know where :Mr. Ring's house is f
A. No, I didn't get acquainted with nobody out there,
·hardly.
Q. How far west of the Cool Springs crossing do you cross
the track, about a mile 7

,v

,v
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Minnie Perkins.
A. We only got one crossing there going to my brother's
house, that is at that church there where you cross.
Q. How do you get to your house from Route No. 301, do
you cross the railroad track at Cool Springs Church Y
A; Yes.
Q. Is tl1at where you cross the rnilroad?
A. Yes, sir, cross the railroad there.
Q. Then you go about a mile?
A. About two miles around the road, it is my
page 91 ~ average about two miles.
Q. And you say there are two right turns¥
A. Two right-hand turns after you go around the two miles.
Q. How far from the railroad are you then 'I
A. That is about a mile from where my sister-in-law is over

to~m

·

Q. It is on a country road 1
A. On a logging road. It has a name but I never did learn
the name.
Q. So you were more than a mile from the Cool Springs
crossing?
A. Yes~
Q. w·ere you in the house that morning?
A. Yes, my sister-in-law was ironing and that train come in
there, it come on so loud and everything and I said, "That's
a sign of bad weather, let's listen for it to catch the next crossing," and at the next crossing it did not blow.
Q. You knew the train was coming, did you·?
A. Yes, sir, we heard it, we could bear it beating on the
rails, too, from the other crossing where it blowed at.
·
Q. You didn't have any trouble hearing the
pnge 92 ~ train Y
A. No.
Q. What is your sister-in-law's name?
A. Ellen Bell.
Q. She lives there now¥
A. Yes, she still lives there.
Q. You did not see the train 1
A. No.
Q. You say the crossing up there is nearer to you than the
Cool Springs crossing?
A. That's right.
Q. There are some woods between you and the Cool Springs
crossing from that house,. between you and that house?
A. Yes, sir, a small strip of woods.
Q. Isn't there right much woods in there 1
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Sidney D. Davis.
A. No, it is not too much woods bet,veen her house and the
other road that goes on around there.
Q. There is some woods between the road and the railroad,
isn't tlmt true?
A. Yes, some woods between that road and the railroad, too,
but you can hear it plain up there going up the road there.
Down there that morning didn't even hear it blow that morn.
ing, I listened good.
Q. You don't know where ~fr; Trainham 's house
page 93 ~ is?
A. No.
Q. What time did you say you got up that morning!
A. Six o'clock.
Q. And then you went back to bed f
A. No, never went back to bed.
Q. I tl1oug·bt you said you got up again at 8 :307
A. No. It was 8 :30 when we heard that first born or whistle
blow up there at the crossing.
Q. But you bad been up since six o'clock?
A. Yes.
Q. w·hat were you doing at the time7
A. You know what I was doing wlicn the whistle blowed, I
was sitting tlrnre watcl1ing my sister-in-law iron clothes.
Q. You weren't doing anything?
A. No, just watching her.
Q. Did you have the children there with you f
A. No.
Q. '\V11ere were they 1
A. The whole bu11cl1 of them are in boarding homes.
Q. Your husband wasn't living up there with you at the
time?
A. No, I was with my brother at the time.
page 94 } Q. You were separated from your husband at
that time?
A. Yes, sir.
SIDNEY D. DAVIS,
a witness intl'oduced in behalf of the plaintiff, first being duly
sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Fleischer:
Q. '\Vould you please state your full name and address 7
A. Sidney D. Davis, Ellerson, Virginia.
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Sidney D. Davis.
Q. What is your work, sirf
A. Brick contractor.
Q. How far do you live, sir, from the Cool Springs Church
crossing7
A. I would say it is around 2112 miles, maybe a little better,
I have never checked it, I don't know exactly.
page 95 } Q. By road you mean 1
A. Ye.s:
Q. To get to your home, sir, do you cross that railroad crossing from the church and then go past Mrs. Moore's house 7
A. That's right.
Q. Do yon kno,v how far your house is from the crossing
in a straight line¥
.
A. No, don't know exactly, probably a mile and a half.
Q. Do you have a farm up there, sirY
A. Yes, sir.
Q. How many acres do you have 'l
A. 245 acres.
Q. You also farm f
A. Yes, sir.
Q. You were a neighbor to Mr. and Mrs. Hanes, were you
not, sir?
A. That's rigl1t.
Q. You knew them Y
A. Yes, sir.
Q. l\[r. Davis, I would like to get back to the morning of
December 1, 1952 which is when this accident occurred Y
A. Yes, sir.
page 96 } Q. ·where were yon, sir, at about 8 :30 in the
morning jnst before this accident, that is 8 :30,
between 8 :30 and 8 :40 in the morning 7
A. Just before the accident I crossed the railroad track but
I don't know what time it was.
Q. Just before the accident you crossed the railroad track l
A. That's rig·ht.
Q. From the church?
A. That's rig·ht, going home.
Q. "\Vere you driving an automobile, sid
A. Truck, pickup truck, a Ford pickup.
Q. Anyone in the car with you Y
A. No, sir.
Q. "\Vere the windows up or down?
A. Up.
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Sidney D. Davis.
Q. After you crossed this railroad crossing did you see
Malrie Hanes¥
A. Yes, sir.
Q. Where was she, sir?
·
A.
ell, if you have been out there you know where the rail.
road sign is. Just past that is where I met her.
Q. Would you look at Plaintiff's Exhibit No. 3 (indicating),
·that is going t.oward the church, is that right Y
page 97 ~ A. That's right.
Q. And I would like the jury to see this if I may,
please, you say you were coming down this way to go home
(indicating) 7
A. Yes, sir, I was coming this way toward the sign.
Q. ·whereabout did you see Mrs. Hanes 7
A .•Just past that sign when I met her.
Q. Mr. Davis, I show you here a survey, this is M.rs. Moore's
home7
A. Yes.
Q. This is the church down here and you were going down
here I believe (indicating), about where did you see her down
here, do you recall Y
A. Whereabouts is the sign 1
Q. Do you know how many feet the sign was from the cross.
~gl
.
A. No, I don't know exactly how many feet it is.
Q. But you saw her about by the sign f
A. Just about the sign, yes.
Q. ·when you saw her, sir, were you at tlie sign or was she
at the sign I
A. I was just about at the sign.
Q. I beg your pardon I
A. I was just at the sign when I seen her.
page 98 ~ Q. That is when you passed her Y
A. That is where we met.
Q. How fast was Mrs. Hanes driving!
A.
ell, I presume it was between 10 and 15 miles an hour
because it was right narrow in there and she couldn't have
been going too fast a speed for to pass each other.
Q. She wasn't going quickly then 7
A. No, sir.
Q. Do you know what kind of car she was driving!
A. Driving a Buick.
Q. Did anything transpire between the two of you when
you passed?

"r

,v
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Sidney D. Davis.
A. I waved to her and she waved and we both went on our
way.
Q. Did her car appear to be all right as best you could determine 1
A. As best as I know of it was.
Q. Is that the last you ever saw of Mrs. HanesY
A. Yes, sir, that is the last I seen of her.
Q. She passed you and you don't know what happened after
thaU
·
A. No, no.
Q. You didn't sec the accident?
page 99 ~ A. No, sir.
Q. You continued down that road?
A. I did.
Q. That is a dirt road?
A. Yes.
Q. Did you proceed quickly or slowly?
A. Well, I would say I ,,•as driving around 25 or 30, around
that.
Q. Mr. Davis, that railroad west of you, that is toward
Charlottesville, which way docs that railroad curve, supposing you were standing at the Cool Springs Church crossing
looking toward Charlottesville, does that railroad run straight
or does it curve to the left or or to the right 1
A. It curves to the right.
Q. To the right?
A. Yes, sir.
Q. So that it curves somewhat in the direction you were
going1
A. Yes, sir.
Q. Did you ever hcarA. No, sir.
Q. Did you ever hear a whistle sounded?
A. No, sir.
Q. Between the time you passed Mrs. Hanes
page .100 ~ did you ever hear it again?
A. No, sir, never did.
Q. You never heard a whistle sounded?
A. No, sir.
CROSS EXAMINATION.
By Mr. Spicer:
Q. Which way does the road curve after yon pass over the
Cool Springs crossing?

·
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Flidney D. Davis.
A. It goes straight for a ways and then it will curve this
way a little bit (indicating). And then it will wind back to
your left for a little ways and then it is fairly straight.
Q. You had no occasion to be listening for any train whistle
after you got over the tracks, did you 1
A. No, I didn't have no occasion to listen for it.
Q. And you could not say that whistle was not blown 7
A.
ell, I didn't never hear it.
Q. You were not listening for it Y
A. No, I was not listening for it but I didn't hear it.
Q. You were not paying any attention to it, were you 7
A. No.
.
page 101 } Q. You were going home 7
A. That's right.
Q. You were driving about 25 or 30 miles an hour!
A. That's right.
Q. The sign where you passed her, isn't that as much as
100 yards away from the track 7
A. No, sir, I wouldn't say it is.
Q. You really wouldn't know?
A. I wouldn't know but I wou1dn 't think so.
Q. If anyone measured it and said it was 100 yards away
from t11ere you would not deny that, would you, sir?
A. No, I wouldn't know, sir, I never measured it.
Q. Did you notice anything about her car, the windows on
her car?
•
A. No, everything-they were clear to me.
Q. Were they closed, tlte windows closed l
A. Yes, sir, they were closed.
Q. And you didn't know any accident liad hnppenec f
A. No, sir, not until after I got home, they called up.
Q. You did not hear. the train, did you~
page 102 } A. No, sir.
Q. You said you didn't hear the train. You did
not hear any collision or anything of any kind 7
A. No, sir, because I was going away from it when it happened. I was going home and they were coming this way, you
see, I was going from it (indicating with hands).

,v
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F. T. ROBERTS,
being called as an adverse witness, first being duly sworn,,
testitied as follows:
DIRECT EXAMINATION.

By Mr. Fleischer:
.
Q. You are Mr. F. T. Roberts, are you, s1r'l
A. Yes, sir.
Mr. Fleischer: Your Honor, Mr. Roberts is the fireman,
the representative of the corporation sitting in here.
The Court: All right, sir.
page 103

~

Q. Give me your address, too, please.
A. 1427 East High Street, Charlottesville.

Q. For whom do you work, sir'l
A. The C. & 0. Railway.
Q. ·what position do you hold, sirf
A. Well, I am a promoted engineer, cut back to firing.
Q. You are what, sir'l
A. A promoted engineer cut back to fireman.
Q. What does that mean 'l
A. We work on a seniority basis and when our business falls
off we drop back to a lower position.
Q. I was just curious, thank you, sir. You were the :fireman on Train No. 42 on December 1, 1952, were you not Y
A. That's right, yes, sir.
Q. Is that the train known as the George vVashington'l
A. That's right.
Q. Now where did that train start fromf
A. Well, we take it at Charlottesville, I think it comes
through from Chicag-o, doesn't it, or Cincinnati 1
Q. It starts somewhere out West, doesn't iU
A. That's right, we get on at Charlottesville.
Q. And the engineer on that train was Herman
page 104 ~ Thacker7
A. That's right.
Q. What time does that train leave Charlottesville 'l
A. 6:35 A. M.
Q. Wlmt time is that train due in Richmond 'l
A. Due at 8 :30.
Q. 8:30?
A. Yes, sir.
Q. As fireman, let me ask you this, sir, can you describe
to me what the makeup of this train No. 42 was1
A. Yes, we had two Diesel units, 12 cars.
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Q. You say you bad two Diesel units Y
A. Thats' right, yes, sir.
Q. And now these twelve cars, were they all passenger
cars¥
A. No, sir, some of them were mail and express, two or three
probably. ·
Q. Now the first two cars are the Diesel units Y
A. Yes, sir.
Q. What cnr is beyond that 1
A. Usually the mail, maybe an express car, one or two.
Q. And then tho passenger cars¥
A. Tlmt 's true.
}Jago 105 ~ Q. So the passenger cars are about four or five
cars from the head of the engine?
A. I would say four maybe.
Q. As fireman which side of the train do you stand on Y
A. I am on the left side. ·
Q. On the left side Y
A. That's right.
Q. Is there a window there or something, an opening?
A. Oh, yes, a window clear across, front and side.
Q. Who is on the right side of the train Y
A. The engineer.
Q. About how high off the ground are you?
A. I hm·e uever measured exactly how high off the ground,
I don't know exactly.
Q. Pretty high 7
A. A right good distance. ·
Q. Did this train leave Charlottesville promptly at 6 :357
A. On time as far as I recollect.
Q. And did its schedule continue on time until you reached
Hanover or before you got to Hanover?
A. No, sir.
Q. What was your answer?
page 106 ~ A. It didn't.
Q. 'What happened 7
.
A. ,vell, 29 miles west of Richmond at Doswell we got a
reel' si:nrnl.
Q. A reel signal?
· A. ,vhic·h \\~c stopped at Doswell, and we got a message
thcr(' from the onerator, clearance card and to run to Hanover,
that it was a defective rail at Hanover.
Uuon reaching Hanover we ran upon tl1e track crew there
working on the rail and made a stop. And I got down and
inspected the track myself and talked to the foreman, the track
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foreman. And he said that they were going to let us across
it at a slow rate of speed and to watch him for hand signals
and be prepared to stop at any minute. I mean be was going
to let us cross it, you see.
Q. ,vhicb side of the Hanover Station was that broken rail
on, the east side or the west side 1
.
A. vVest side.
.
Q. Toward Charlottesville Y
A. That's right.
Q. ·what did vou do then?
A. After we proceeded over the track OK and got a signal
to go ahead to clear the bad rail, we proceeded on to Richmond.
Q. How late were you, were you supposed to
page 107 ~ leave Hanover I believe at 8 :01, isn't that rigbU
A. Right offhand I don't know, I know it was
due at Atlee at 8 :12.
Q. w·ould 8 :01 seem about right then 1
A. That would seem to be right, yes.
· Mr. Fleischer: I would like to make mention of the fact at
this time that the defendant's Answer to our Interrogatories
show that the train was due to leave Hanover at 8 :01. I assume that will be admitted in evidence.

Q. About what time or how many minutes late were you in
leaving Hanover 1
A. I judge we were around 20 minutes late there, leaving
·
Hanover.
Q. When you left Hanover was there any conversation about
making up this lost time 7
A. No, it wasn't, not between us, between the engineer and
I, none at all.
Q. ·was an attempt made to make up for lost time?
A. Between Hanover and Richmond it isn't much chance
of making up time on this run. It is a fast run anyway and
there isn't much chance of making up timt>.
e just lost
that much time and we would have to come in that much later,
that was all there was to it.
page 108 ~ Q. After you left Hanover and when you passed
the Hanover Station, according to tlle information
we lmvc here from the railroad, they say that vou passed Han·
over Station at 8 :29?
A. Uh huh.

,v
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Q. " 7hcn you passed this broken rail I assume you were
proceeding very slowly, is that righU
A. That's true.
Q..About how many miles an hour¥
A. I would say two or three miles an hour so we could stop
at a moment's notice.
Q. Do you know the distance between Hanover and Atlee f
A. Let's see.
Q. Hanover is No. 103, isn't it, and Atlee is 93, is that
right7
A. Around ten miles, that's right.
Q. I-low fast were you going when you passed over the
railroad tie?
A. ,veil, that was west of Hanover.
Q. That was about 200 feet west, wasn't iU
A. That's right.
Q. How fast were you going then?
A. About two or three miles an hour.
Q. Two or three 7
page 109 } A. Yes, sir.
Q. From that speed it takes you some time to
get your speed up, docsn 't itf
A. Thats' true.
Q. Is t1m t righU
A. That's rigllt.
Q. Now about how many miles would you have to go past
the Hanover Station before you are running at your operating speed, your full operating speed?
A. How mpny miles?
Q. Ycs, you can't start right up, you have to get up your
momentum?
A. I would say it would take you a mile or a mile and a
quarter probably.
Q. A mile or a mile and a quarter from the Hanover
Station 1
A. To get the speed up again from tl1c two miles per I10ur
speed.
Q. To what?
A. You sec, we start upgrade there at Hanover and get up
the maximum speed you would have to go around about a mile
or mile and n quarter.
Q. Could you go 50 miles an hour in a mile and a quarter?
A. I think we could, yes.
page 110} Q. You think you c·ould7
A. Two units, yes.
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Q. After you left Hanover you said about a mile or a mile
and a quarter after that you think you got up to your ope1·at·
ing speed?
A. That's true.
Q. How fast was your train going then f That is once you
had gotten operating again, your normal speed 1
A. 55 or 60, probably.
Q. 55 or 60?
A. That's true.
Q. As you approached the Cool Springs Church crossing
are there signal posts there of any sorU
A. ,vell, west of the crossing, I would say one thousand or
twelve hundred feet, maybe :fifteen hundred feet, there are
main line signals.
Q. ,vhat'l
A. A main line signal governing the movement of the train.
Does that answer your question, is that the signal your want
or what?
Q. ,vhnt other signals are there?
A. ,Vhistle post signals, one for the crossing, one for the
station.
Q. One for the crossing and one for the station 7
A. Yes, sir.
page 111 ~ Q. Two whistle post signals Y
A. That's true.
Q. Now the one furtherest west, wliat is that forY
A. That is for tl1e station.
Q. For the station at Atleef
A. That's right, yes, sir.
·
Q. And what clo you sound at the furtl1erest west whistle
crossing?
A. One long blast on the whistle.
Q. What is the significance of that one long blasU
A. That is to give the conductor a chance to pull you if he
has a passenger for that station.
Q. At Atlee?
A. That's right.
.
Q. And then what does the next whistle post you come to,
sfr, what is thatf
A. The next whistle post is the one for t11e crossing.
Q. For the crossing?
A. That's right.
.
Q. And that is where yQu sound the next signal, is tlia.t
where you sound the next signal, sir 'l
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~

A. That is where you start, well, you go out of
this, it is right after you start blowing for the
station whistle, right after you go out of that you immediately
go into your station, I mean your crossing whistle {witness
snapping fingers).
Q..But the second whistle post, that is the sign to blow it,
isn't it 7
A. No, we don't wait until we get right at the post to blow
the whistle, just like you don't wait until you get to a signal
to take the indication.
Q. I understand that, but you don't just blow whistles any
place on the road 1
A. No.
Q. Is that righU
A. That's true, you don't just stop on the road, you stop
when you get the signals, when you see them, that's right,
you take them when you see the indication.
(~. ,vhat docs a whistle post look like?
A. It is a white-well, it looks like a white slab I would
say six or eight inches wide, it stands about three and a half
or four feet high on the side of the railroad, the engineer's
side.
Q. " 7hich side of the track are those posts on 7
A. On the right side.
Q. Can you see the whistle post from the side
page 113 ~ you were on 1
A. ·wen, at a distance I can.
Q. At n distance you can 1
A. Yes, sir.
Q. But you can't see them as you come in closet
A. Not right up on top of them, not when you're right on
top of them, sir.
Q. I am going to show you two pictures which are pictures
of the whist.Jc posts just west of that Cool Springs Church
crossing and ask you whether you recall those whistle posts?
A. That's right.
Q. Those are the whistle posts?
A. Yes, sir.

l\lr. Fleischer: I would like to ask that those be marked
an,l filecl as Plaintiff's Exhibits 4 and 5.
l\[r. Spicer: J take it that tho~e are introdi1rNl as pictures
of t~·pical whistle posts, is that true, I don't object to them
if that is the case.
l\Ir. Fleischer: You say you object to them 7
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:M:r. Spicer: I said if they are just being introduced as
typical posts tliat is perfectly all right.
page 114 } .Mr. Fleischer: Do you object to its being identified as the whistle posts west of the crossing1
A. That is a typical whistle post, I will say that.
The Court: Wait a minute here.
Mr. Spicer: Your Honor, I asked a little while ago for the
privilege of introducing a photograph an<l you objected because the photographer was not here ( speakin~ to Mr.
Fleischer). Now I am perfectly willing for those pictures to
be introduced as being typical whistle posts because the photographer is not here to identify the location. That is perfectly all right.
Note: Said pictures arc now marked and filed accordingly
as Plaintiff's Exhibits 4 and 5.
Q. Look at these pictures a minute, lir. Roberts, could you
tell me whether or not that looks like the crossing at Cool
Springs as you approach it T
page 115 } A. The picture is rather small, it looks like the
place up there.
Q. It looks like it?
A. That's true.
Q. Now looking at it carefully could you tell me whether
that is tlle crossing, the Cool Springs Churcl1 crossing or not?
A. You can't even sec the crossing from here in this picture.
Q. Does.it look like the approach to iU
A. I don't know, I have never been down on the ground
where these pictures were taken, I can't tell from driving up
on a Diesel at that location, but I could possibly tellQ. You would not say it isn't would you?
A. I wouldn't say it either.
Q. Could you tell me whether or not that is the whistle post
outside of the Cool Springs Church crossing!
A. At the location this picture was taken at I don't know,
I lmve never been rigl1t down at tbis wl1istle post and never
been nt this location whore this picture was taken.
Q. Have you ever seen tho whistle posts at Cool Springs
Churcl1?
A. From the Diesel.
page 116 } Q. Is that I1ow it looks?
A. No, not from the ground. This is a picture
taken from the ground directly at this whistle post.

,-
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Q. Do you know whether or not they have the same kind of
whistle post just west of the crossing?
A. Sirf
Q. Do you know whether or not they have the same kind
of whistle post just west of the crossing, just west of the Cool
Springs crossing 1
A. They have two of them west of the crossing.
Q. Do they look like this or not?
A. 'l'hey are regular whistle posts.
Q. Does this picture look like the whistle post just west of
the Cool Springs crossing, if you don't know just tell me 1
A.. From the location of what the picture is taken from I
can't say that that is the whistle post at Cool Springs cross-

ing.
Q. But you will sny these are pictures of typical whistle
postsf
A. Typicnl whistle posts.
Q. Do you know how mnny whistle posts there are between
Hanover nnd the Cool Springs crossing?
A. Between Hanover and Cool Springs crossingt
Q. Yes.
page 117 ~ A. Not right offhand, no, sir.
Q.
ell, let's go back, is there a whistle post
at the Beaverdam crossing?
A. Beaverdam ain't between Hanover and Cool Springs.
Q. I know that, but Beaverdam is west of DosweJU
A. Is there a whistle post at the crossing?
Q. Yes.
A. Sure there is.
Q. Did you sound the whistle at that whistle post that

,v

morning?
A. Sure, sound them at all whistle posts.
Q. Wben you say you sound them at all whistle posts, do

you say you sounded them because you are supposed to, or do
you remember whether or not you sounded it at the Beaverdam crossing?
A. If he had not sounded it at the. Beaverdam crossing I
would have called his attention to it, that's a bad crossing.
Q. Do you know as a matter of fact whether or not you
sounded it at tl10 Beaverdam crossing!
A. Yes.
Q; You cnn say that as being a facU
A. Yes, sir.
Q. Do you remember thaU

88

· Supreme Court of Appeals of Virginia.

F. T. Roberts.
page 118}

A. Yes, sir, that is one thing I am sure of.
Q. You come to a crossing at Doswell right after

Beaverdam 7
A. After Beaverdam we come to several crossings.
Q. At each of those crossings is there a whistle post 7
A. Sure.
Q. Do you remember on the morning of December 1st that
each whistle was sounded at each of those posts 7
A. Yes, sir, if it was not sounded I would have called his
attention to it. I pay strict attention to that myself, to the
fact that the whistle is sounded at the crossings, that is part
of our duty, you see.
Q. I suppose you sounded them at all the whistle posts between Beaverdam and Doswell and Hanover and Cool Springs
crossing'I
A. Yes, sir.
Q. You are sure of thatf .
.
A. Yes, sir.
Q. You don't say that because that is what yon are supposed to do, do you 7
A. I know this, that is our dut7., we are put out there to do
. that work and we do it.
page 119 ~ Q. You do it?
A. That's right.
Q. And you have a distinct recollection that at each one of
those particular spots on this morning that the whistle was
sounded f
A. This morning and every other morning, yes, sir, when
I am on there.
Q. Corning past Hanover yon said yon were going how fast,
how fast were you going after you left Hanover'/
A. You mean going past the Hanover. Station or what 'I
Q. After you left tliere and got moving how fast were you
goingY
A. I guess going up the hill, I guess we picked up to 55
miles an hour.
Q. Before you said 55 or 60, could it Imve been 607
A. The time we got a mile and a quarter it might have been
60, it could have been 55 or 60 I would say, I don't have the
speedometer on my ·side. Some mornings we have 10 cars,
some mornings we have 12, we. have two units, we have 10
cars and we <>an pick up to sixty, if we have 12 maybe we can't
pick up to 55. I don't have the speedometer on my side, that
is just a rough estimate.
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Q. That's all we want, your best recollection.
page 120 } .As you approached the Cool Springs Church
crossing were you still going at that speed Y
.A. I judged when we approached that crossing, my statement is that we were going between 52 and 55 miles an hour.
Q. .And then as you approached that crossing the whistle
was sounded once for the station, is that right 7
A. 'l'he whistle was sounded west of the crossing for the
station.
Q. ,vhen you got near the second whistle post what was
sounded?
.A. The first whistle was blown and went immediately out of
that into the road crossing whistle.
Q. The road crossing whist le 1
A. That's right.
Q. And the sign for the road crossing whistle is the second
post, is it not Y
A. That's true, yes, sir.
Q. And what is the road crossing whistle?
A. Two longs, a short and a long, the last long extending
up to the crossing.
Q. The last long is held down continuously?
A. Yes, sir.
Q. Is that a loud whistle 1
A. N" ]C"111der than the rest.
page 121 } Q. What was that?
A. You mean the last one, is it the last one you
are talking about?
Q. Yes.
A. No louder tlrnn the first two, I mean the first two are
long-er and wcl1, if it takes a Jong time, say if you finish up on
the last long a little 100 quickly it may be a little louder I
would say.
Q. But is the wl1istle generally a loud whistle?
A. Yes, sir, it is a loud whistle.
Q. As you approacl10d tl10 second whistle post, the close
one as you arc going along, what is it, two longs, a short and
then yon hold it down until you hit the crossing?
A. That's right.
0. Now between the station whistle post nnd the crossing
whistle post there is a si!mal tower, is there noU
A. There is tllc main line indication signal.
Q. The main line indication?
A. Yes, sir.
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. · Q. As your train approached that main line indication did
any conversation occur between you and the engineed
A. Yes, I hollered "clear." We call the indipage 122 ~ cation to each other. And I called to him and he
answered to me.
Q. What did you say to the engineer?
A. I hollered "clear" signal.
Q. ,vhat did he say to you 1
A. "Clear."
Q. He said "clear"¥
A. That's true.
Q. You saw the car which Mrs. Hanes was driving, did you
noU
A. Yes, sir, I did.
Q. "'\Voµld you tell the Court and jury your best recollection
9f what you saw with respect to that carY
A.
ell, after we roun,ded the ·curve coming into this
straight stretch leading toward this crossing, and I had called
the signal and gotten an answer from the engineer, of course
:it is my duty to watch out for obstructions and such as that.
And the only thing I noticed that morning at all which was
moving was this car on the other side of this house that is in
one of the pictures I guess you all have seen. I noticed that
the car just was movii1g up the road, and it wasn't racing or
anything like that. That is the only thing I saw, it wasn't
anything on this side or that side, the crossing was clear at
the time (indicating with hands). So I didn't pay
page 123 ~ no attention, I didn't pay no strict attention to it.
The car wasn't really doing anything to call my
attention to the car so much.
And so he was blowing for the crossing, and when we got up
to where I could see I noticed the car, the next time I noticed
the car it was on the track side of this building.
Q. It had come out past the building 7
·
A. That's right, it had come out clear of tl1at building. it
was running at a speed of not more than four or· five miles
an l1011r. ,ven, naturally sitting up there my next signal that
I had to call would he after I got around this cur,e, you see,
the next main line signal. And I was just kind of looking out
the window and happened to be watclling the car. And the
car kept coming and came a little bit closer to the crossing
all tlle time, hut I was looking for her to stop at any moment,
running- so slow.
"ren, wlwn she nosed up on the side track there, which is I
.think four feet from the main line I hollered to the" engineer,
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""'We arc going to hit her,'' something like that,-and when
we did Lefore that she-before that, though, when she nosed
up to the side track I looked down iu the car and could sec her
aud the lady was looking the other way.
Q. Looking to her left 7
page 124
A. Towards Richmond, towards the Atlee
Station. And I hollered and she kept moving at the
same rate of speed, she never checked her speed at all, she
was running four or five miles an hour. I hollered that we
were going to hit her, and by that time we hit her before we
could even get the brake on. He put the brake in emergency
even before he shut t11e engine off.
Q. ""\Vl1ere did he start to stop the train?
A. ""\Vhere did he what 1
Q. Wbere did he start to put the brakes on,
A. "\Voll, we had actually hit the car before he put the brake
on because I didn't holler, I thought the lady was going to
stop. She came up there at a speed where she could have
stopped with no effort at all. And well, it just surprised me
when I saw she was looking the other way. When I hollered
to him she was moving at a rate of four or five miles an l1our
and we ,vere running probably 55.
""\Vell, time I hollered slie was right in front of us and we
hit her. Before I could hardly get it out of my mouth we had
made contact.
Q. And this train was not on schedule that day, was it 7
A. Sir7
Q. The train was running late tlmt day, wasn't iU
A. That's true.
page 125 } Q. Where did your train and this car finally
come to rest!
A At the Atlee Station.
Q. A little beyond that, wasn't it 1
A. I got off right at the Atlee Station.
Q. You heard the Trooper say 110 measured about 15 paces
from the Atlee Station 7
A.
en, when the wrecker came they had to back up beside the station an an angle like and pull the car out this way
(indicating with hands) to get it by the station. He said he
saw some scratch marks.
Q. Now You liearcl :;\[r. Baldwin t<>stifr that it was east of
tl1e Atlee Station, was he incorrecU
•
A. No, he said-

r
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The Court: You cannot require one witness to comment
another's testimony.

on

A. He said he was east of Atlee Station and he looked back
and saw it.
Q. How far were you from the crossing when you first saw
Mrs. Hanes' car f
A. "\Vell, in feet I don't know exactly in feet, I know I had
called the main line signal, I had called "cleat," an indicatiQn to Mr. Thacker. And I had gotten an answer from him.
And then just glancing around I just happened to
page 126 } notice the car coming down the road.
Q. So you were past the main line signal, is that
correctf
A. Oh, no, I didn't say we passed it, I said after I had
called it.
·
Q. Just about when'. you called it you then looked and saw
her?
·
A. That's tr;ue.
Q. Where did yon see her, just back of the frame house Y
A. YI/ ell, somewhere back of the frame house, within that
clearing back of the frame house. Now I can see a car for
some distance back of that house.
Q. But you sit pretty high up, don't you Y
A. That's true.

DIRECT EXAMINATION.
By Mr. Spicer=
.
Q. You can see a car some distance back there, so there is
no reason why a person in a car cannot see the engine that you
are in that same distance, is it T.
Mr. l\Ier1lige: I object to that a~ callinfr for a conclusion
·of the witness. It is for the jury to determine, sir.
The Court: Objection sustained.
:Mr. l\ferhige: ·Thank you, sir.
page 127

~

Q. A.t the time that you can see. a car back in
that clearing is there any obstruction to prevent
anyone in an automobile at t11at place from seeing the engine'!
A. "Well, I should not think it would be, but I have never
been down the road myself in a car. And I could see the car
clearly, I should tl1ink the car should be able to see the train
clearly.
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Mr. Fleischer: Your Honor, I ask that be removed from
t~e re~ord, when he says "I should think," that is an opinion,
Slr,

A. He asked me for my opinion.
. The Court: You gentlemen of tlie jury will disregard the
witness' expression of opinion.

Q. At the time you could see the car back there is there any
obstruction between the car and the engine Y
A. No, sir, it isn't, it is a field there, no obstruction.
Q. There is an open field there Y
A. Yes, sir.
Q. You can see across that field Y
A. That's true, yes, sir.
Q. Are you as high up in a Diesel as an operator of an
automobile is in an automobile from the ground Y
page 128 ~ A. I am higher up,. yes, sir.
~·

•

•

•

H.F. THACKER,
being called as an adverse witness, first being duly sworn,
testified as follows:
DIRECT EXAMINATION.
By Mr. Merhige:
Q. Give your full name, residence, and occupation to the .
gentlemen of the jury, please.
A. Herman F. Thacker, 520 Locust Grove, Charlottesville.
I am a locomotive engineman.for the C. & 0.
Q. Were you the engineer of train No. 42 when it was involve<l in an accident at the Cool Springs crossingY
A. Yes, sir.
.
Q. That was a Diesel train, was it not, sirY
A. Yes, sir, two Diesels.
Q. How long have you been operating Diesels on that run 7
A. We have had Diesels on that run about two
·
page 129 ~ years last September.
Q. You have been operating them all that time,
sid
A. Yes. sir.
Q. Is that your usual run 7
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A.. I don't run that every day. We run it in a pool, I run
it every third trip.
' Q. Wbere did you take the train from 7
A. Charlottesville.
Q. What time did you get on the engine 7
A. I reported for duty at six o'clock.
Q. What time did the train leave Charlottesville7
A. Six-thirty-five, sir.
Q. On schedule 7
A. Yes, sir.
Q. Is that one of the C. & 0. 's crack trains so to speak Y
A. Yes, well, it is one of the faster trains, yes.
Q. One of tl1e fast ones 7
A. Yes, sir.
Q. What do they call it, do they call it an express orA. It is called the George ashington.
page 130 ~ Q. Does it make stops at all of the stations b1;.
tween Charlottesville and Richmond f
· A. No, sir.
Q. So you stop just on called stops, if there is someone on
tlie train to get off at a particular station?
A.
eu, yes, if it is passengers on there I think west of
Clifton Forge or Hinton we take them, otherwise don't take
them on.
Q. How can you tell when you have to stop your train and
let a passenger off at a station which is not a regular stop, is
that by the all clear signal Y
A. No.
Q. How do you tell that?
.
.
A. "\Ye blow one long blast of the whistle, and the conductor,
· if he has passengers or what not they give us three blasts of
the air whistle.
· Q. vYhich you hear in your cab, is that correct, sir?
A. Yes, sir.
·
Q. vYhere do you blow the long blast?
A. We all have whistle boards they call them with a "W"
on them about 600 yards I reckon or a little more west of the
stopping. point, I don't know exactly how many feet it is,
I have never inquired.
Q. You do it by tl1e boards, is that correct 7
page 131 ~ A.
ell, yes.
Q. On December 1, 1952 who was your fireman 7
A. Freddie Roberts.
Q. Th~ gentlemen seated right back here, is that correct,
sir?

,v
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A. Yes, sir.
Q. .And he had not acted as engineer for any portion of this
trip from Charlottesville on f
.A.. That is right.
.
Q. Did anything out of the ordinary occur on this particular
day around Hanover?
.A.. Yes, when we stopped-we were stopped west of Hanover with a broken rail.
Q. How long was you stopped there 7
A. Oh, ~ suppose for two or three minutes.
Q. How far is Hanover from the .Atlee Station 7
A . .A.bout 12 miles.
Q. Did you get off the engine at Hanover?
A. No, sir.
Q. Did Mr. Roberts get off f
A. No, sir.
Q. He did not?
A. I don't think he did, whether he walked down and looked
at that broken rail I couldn't say, but I could see it from the
engine, I stopped right at it, I could see it broken,
page 132 ~·a piece about sL"'t or seven inches. ·
·
Q. I have never had the good fortune to sit in
an engineer's cab in a Diesel, and so I am going to ask you
this question. Where the engineer sits are you up on a high
seat?
A. Well, a Diesel is much higher than a locomotive. And the
front of it is in tlmt position (indicating with I1ands), and of
course you are not sitting up high but sitting up so that you
can see tl10 side and see out front.
Q. What kind of a windshield do you have, do you have a
straight windshield there in front of you 7
A. Well, it is an open window to look through. just a glass
like you would look through your automobile.
Q. So you are sitting in a way as to get an unobstructed
vision of things in front of you and to the right and to the
left as yon approac11 them, is that correct 1
A. Well, you generally look ahead, you can see on your side
pretty we JI for a distance, but as you close up why then you
are sitting up high there and you can't sec all over on the side.
Q. Can you sec to the left at all 7
A. Very little you can see to the left unless it is a long ways
from you, quite a distance you can see over the top.
Q. But you hmTe an unobstructed view in front
page 133 ~ of you 7
A. Yes, sir, that's true, good vision.
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Q. Good vision to the righU
A. Yes, sir.
Q. On this particular day do you recall what time the ti-ain
was due-at Hanoveri
·
A. The train was due there at 8 :12, noQ. 8 :01, wasn't it Y
A. No-that's true, that's right, 8 :12 in Atlee.
Q. So it is about an eleven minute· run from Hanover to
Atlee, that is about 12 miles, is that correct 7
A. About ten, I don't know exactly, I would have to think
over the mile posts but anyhow it is around 10 or 11 miles.
Q. So you would have to do upon an average somewhere
close to 60 miles an hour to stav on schedule from Hanover
to Atlee!
•
A. Our maximum speed is 65.
Q. You mean by regulations or by operation of the engineer
A. ,ven, is it by operation of the engine.
Q. It won't go any faster than thaU
A. Oh, yes, I can put it up around 100 in some
page 134 ~ places.
·Q. But that is your regulations tlien, is that
correct?
A. Ycs, 65 is our maximum on the Piedmont Division.
Q. You have to travel around 60 mil.es an hour to stay 01t
schedule to get from Hanover to Atlee, 1sn 't that correct 7
A. No, the schedule is pretty close to 60 miles an bour.
Q. At the time this accident occurred you were tr~velling
somewhere around 58 or 60 miles an hour?
·
A. No, couldn't have done that.
Q. Do you recall whether yon were or not 1
A. I know I wasn't.
Q. You know you weren't. Tell the jury 110w fast you
were going, if you know?
A. I clid not look at my speedometer after I reduced my
speed to 50 miles an l10ur about a mile and quarter west-at
Pottomi curve we call it, Pottomi Station, I reduced the speed
there to 50 miles an hour.
Q. How fast were you going just prior to thaU
A. Well, some places 60, some places 58, anywhere along
up the road, some places we would run 65.
Q. Ever go any faster than 651
page 135 ~ A. No, generally I hold it around the maximum.
Q. How about on this particular day!
A. 'On this particular day I did not.
Q. You recall that spec~cally'l
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A. Yes.
Q. You said about a mile and a quarter from Atlee Station

you reduced your speed to 50 I believe you said?
A. Yes.
Q. vVas that so you could see the all clear signal, sir7
A. \Ve reduced the speed coming down into Pottomi curve.
It is a reverse curve in there.
·
Q. That is about a mile and a quarter from AtleeY
A. That is about a mile and a quarter or something like that
from Atlee.
Q. You reduced your speed, is that correct Y
A. That's right.
Q. Now did you get an all clear signal 7
A-. Yes, sir.
Q. Tell the jury what that all clear signal means, does that
mean you don't have to stop 'l
A. Yes, sir, you get a clear signal and you just keep going
on at the maximum speed of 65 miles an hour.
page 136 } Q. That meant you were not going to stop at
Atlee if you received an all clear signal, is that
correct'?
A. Yes, sir.
Q. So you commenced to pick up speed, did you noU
A. After I come out of Pottomi bottom I did.
·
Q. That was about a mile and a quarter back?
A. Above Atlee, yes, sir.
Q. In a mile and a quarter w~ulcl you say you got your
engine up to 68 or iO miles an hour f
A. No, that is upgrade.
Q. How mncl1 of a grade is iU
A. Now I don't know percentage, but I know it is a right
smart little grade. I would say that you can pick up about
three or four miles out of Pottomi bottom to Atlee Station.
Q. Do you recall on the day of this accident talking to
Trooper Thomas, the Officer who was investigating t]1is 7
A. No, I don't know, I don't remember, I don't know
whether I talked to him or not.
Q. Would you deny that you did, sir?
A. Oh, no, I wouldn't deny it because I talked to several
that I did not know who they were.
page 137 } Q. Do ~·on recall on that day making a statement that you were going 58 to 60 miles an hour
at tlie time of this accident?
A. I don't think I could say that, probably 54 or 55.
Q. Not what you think now, but would you deny that you
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made that statement to an investigating officer or anyone else
.after the accident, that yon were going 58 to 60 miles an hour
when the accident occurred Y
A. I don't think I could have been in my right mind to say
that. You couldn't get up to 58 miles an hour in that distance unless you bad five or six cars.
Q. Going 50 miles an hour in a mile and a quarter couldn't
you increase the speed of your engine by eight miles an bourY
A. Not with an upgrade with 12 cars.
Q. Now this whistle that you mentioned, what is the speed
limit, your regulation speed limit along that stretch Y
A. 50 miles an hour around through Pottomi down into
Atlee.
Q. How about the other side of Atlee 'I
A. 65~
Q. How about the other side of this curve you referred toT
A. 65.
p&ge 138 ~ Q. And on this particular day you were ]ate and
you were taking advantage of that 65 miles an
hour, weren't you?
A. No, sir. Remember, I dicln 't run 65 any of those place~
where I reduced speed. I probably liad it up around 60; between 55, between Pcake's and Ashcakc.
Q. How far is that from Atlee 1
A. That is about six or seven miles from Atlee.
Q. You said something about the whistle, do I understand
that there is a post on the side and when you get to that post
you blow a whistle Y
·
A. Yes.
Q. Is there a whistle post just east of Hanover for any
crossings immediately east of Hanover Y
A. No.
Q. ,vhat is the next one from Hanover going toward Atlee?
A. East of Hanover you say Y It is a whistle post going up
the hill for Cady's Station.
Q. Is that going toward Atlee Y
A. Yes, sir, coming east.
Q. Is there one of those posts there Y
A. Yes, sir.
Q. And when your train got to that post did you
page-139 ~ blow the whistle?
A. I blew before I got there.
Q. You blew what 'I
A. All.of tl1em.
Q. Do you recall blowing them at all these posts Y
/
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. A. Yes, sir.
. Q; Why, was there something particular about it that you
recall that fact, sir1
A. "\Vell, that is one of the rules, they are very strict on it,
to blow for a road crossing. And then they have these whistle
posts to call your attention.
,
Q. They have two whistle posts to tell you when to blow,
isn't that right?
A. Well, that's right. ·
Q. Do you tell the jury you blew the whistle at these posts
on this particular day because that is a rule ~f the company
or do y.ou specifically recall blowing them 1
A. ·well, the road crossings, I blow at some of these crossings that don't have whistle posts, don't all of them have them.
Q. Is that according to reg11Iations?
A. That is just certain designated road crossings have cross
arms and whistle· posts.
page 140} Q The regulations require you to blow?
A. Regulations,. that requires the company to
have them.
· Q. How about this particular day, you said you blew at these
posts, let me ask you again, and if you do not understand the
question please say so, you tell t11e jury that you blew in accordance with these whistle posts because you are supposed
to blow, or do you recall blowing at eacb one of them, blowing
this whistle?
A. ,I blow at these whistle boards.
Q. On December 1st, 1952, sid
A. I know when it was.
Q. That is the day I am asking you about 1/
A. I blew at all of them.
Q. Do you recall specifically T
A. I blew at all of them.
Q. You say that because you were supposed to, is that it 7.
A. It is a rule and you are censored and they write you
about not blowing· them if you don't blow them. They have
men go over the road ancl see that you do blow them, listen out
for them, if you don't blow them they write you up ab.out them.
Q..Was there anyone on the road this particular day that
you know oft
·page 141 ~ A. No, no.
. Q. I understood you to say that you sometimes
blow the whistle when there isn't even a whistle post, do you
.blow at all these crossings?
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A. No, I don't blow at them, you are not supposed to blow
at them at crossings which don't Imve whistle posts and cross
boards.
Q. They have to have both f
' A. Yes, that is a regulation of the company.
Q. Then actually all you are telling the jury is that whenever there is a whistle post you blow, isn't that corrccU
A. And sometimes when there arc not.. TI1cre is one crossing this side of Ashcake up there where there is rigl1t much
traffic. It is no crossing boards or whistle boards for that one,
but for my protection and for the protection of others I blow
at that one.
· Q. Of course you know when to blow the whistle by looking
ahead and seeing the whistle post, is that right 1
A. I know when to blow it. If the whistle posts were
knocked over I would know and I would blow the whistle just
~~~
.
Q. You know exactly where each of them are!
· A. I do, yes.
·
Q. Is there a whistle post at the Ashcake cross·
.page 142 ~ ing?
A. Yes.
Q. There ist
A. Yes, sir.
Q. Do you always blow at that crossingf
A. Yes, sir.
Q. What kind of signal do you blow at that crossing'l
A. I blow the same at that station as I do at anv other.
Q. YOU don't have to blow a signal f 01" the conductor f
A. Yes.
Q. You do!
A. Yes, sir.
Q. Is there a stop there 'l
A. Yes, sir, it is a stop there.
Q. And you always blow there'!
A. Yes, sir.
Q. Do you remember that specificallyf
A. Yes, sir.
Q. How far is that from Cool Springs crossing where this
accident occurred?
A. ·wen, you got a new one on me. I thought it was called
the church crossing.
page 143 ~ Q. ·wen, where the accident occurredf
A. Well, Ashcake is four, close to four miles;
something like that.
.
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Q.
A.
Q.
A.
Q.
A.

Four miles?
Yes, sir.
You never saw this car until you hit, is that correctT
I didn't see it wl1en I hit it.
When was the first time you knew what you bad hiU
I heard it.
·
Q. Did you know what you had hit when you heard the noiset
A. I don't remember exactly what the young man said, he
could see, he just said something like, "Oh, you are going to
hit something," and I heard it. .
Q. You hit it before you applied the brakes 1
A. I had my hand on the whistl(.l, I was blowing the whistle
then.
Q. How fast were you going then f
A. About 54 or 55 miles an hour.
Q. ,vhen was the last time you looked at the speedometer!
A. I don't remember looking at it any more after I reduceq
the speed down at Pott.omi and commenced pickpage 144 ~ ing up speed.
Q. That train continued on for 2,300 feet before
it stopped, isn't that correct?
A. I don't know.
q
Q. And you had all brakes applied, did you not, sir 7
A. Yes, sir.
Q. ,vhat do you call them!
A. Service and emergency.
Q. And the train continued on for 23 or 2400 feet before it
came to rest 1
A. Yes, sir.
Q. Up to that point did you know you had hit a cad
A. Oh yes, I just told you I heard the lick.
Q. "\Vere you looking straight ahead as you approached
that <;rossing, 1\Ir. Thacker Y
A. Absolutely.
Q. And you did not see anything at all '1
A. Not a thing.
Q. Were you engaged in any conversation with Mr. Roberts!
A. No, sir.
Q. Is that against regulations?
A. ,vell, we don't chat much, only in case of
page 145 ~ calling your attention of one another and announcing the position of your signals, clear, we have a
red stop signal, we have a yellow approach signal.
Q. Is that the only talk that goes on between you all?
A. That is the only thing unless I want to say something
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else. If I want to say something right bad, maybe give me a
drink of water or something.
Q. Do you have a cow catcher on a Diesel V
A. No.
Q. They have done away with that?
A. No, it is like that (indicating with hands).
Q. Was that car still in contact with it?
·· A. Right in front of the Diesel.
Q. Was there anything unusual about tlmt ¥
A. ·wen, it is unusual for tJie most of them I have hit, I never
carried them anywhere before, we knock them off.
DIRECT EXAMINATION.
By Mr. Spicer:
: Q. How long have you been an engineer, and how long have
you been working for· the C. & 0. 1
A. About 46 years.
·
Q. How long have you been a qualified engipage 146 } need
A. About 36 or 37 years.
Q. As you approached this crossing did you see any truck
on the riglit side of this crossing?
A. No, sir; if it had been a truck I could have seen it coming
from that away (indicating with hands). That is what I was
looking for, looking for cars coming on my side. And I absolutely saw nobody until I got off that Diesel when I come to a
good stop.
Q. Did you see anyone on the road leading up to that crossing on your side 1
·
A. I saw no one at all until I stopped. ·when I got off the
Diesel to go around to look I didn't see a soul. And it was
quite a few minutes before they commenced to coming around
and gathering around.
DIRECT EXAMINATION.
By Mr. Merhige:
Q. You said you did not see any truck and that you would
have seeri it, then why do you say that, sir, if you did not see
-what was directly in front of you, I believe you said you never
.saw the car which you hit Y
A. It didn't get up on tbe track. I hit it as it was approachin~ _up ·on the track, it had run over a side track on the left on
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this young man's side (indicating ~Ir. Roberts).
Q. ·what part of the engine hit this car, do you.
know?
·
·
A. Well, no part could bit it but the front of it.
Q. I understand that, but was it right in the middle ·on the
engine?
A. Evidently it must have been pretty near solid across for
it to push it like it did.
Q. Of necessity tlic car had to be right in front of you on
tbe track?
A. Pretty near crossing the track at the time the Diesel hit
it.
.
Q. And you were looking straight ahead and never saw it'l
A. No. I was looking right straight ahead, if that car had
been on the track-of course I couldn't see from the approach,
but if it had been on that track I could have seen it for quite
a distance. I don't fnow as I could l1ave got stopped, but if I
had seen that car standing on the track I would have made an
effort to stop.
.
Q. There would not have been an accident if the car was not
on the track, isn't that true Y
.
.
A. No, if she had stopped there wouldn't have been an accident.
Q. Did you examine this car after you got out
page 148 } of the engine, sirY
A. I walked around and looked at it.
.
Q. And the impact was right in the middle of the car, was
it not, sir T
.
A. Not exactly, no. The front wheels on that car was on
the ties, and the back wheels were over there beside the rail, I
couldn't see the car .from the cab where it was.
Q. But when you got out of the cab you looked at the car,
didn't you?
A. Yes, but I didn't know the car was on the front. I got
down to see if I had knocked loose any bolts
broken anything, and there was the car.
Q. Were you surprised when you realized that you had hit
a car?
A. Very much surprised when I saw that car in front of
that engine, you could have shot me down with a penny.
· Q. I thought you told the jury that l\fr. Roberts yelled some
twenty-three or twenty-four hundred feet back that, "You are
going to hit her," o~ sometbin$' of that sortf
· A. No, no, no, I d1dn 't say tnat.
·
· Q. What did he yell?
. , .,
page 147}

or
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A. 'When it was on the crossing, probably that
page 149 } close to the road crossing (indicating with hands)
I was still blowing. And be said, "'Ve are going
to hit something," and the car was on the track then.
Q. Yon didn't know what you were going to hit Y
A. No, I didn't know what I was going to hit.
RUDOLPH A. HANES,
the plaintiff, first being duly sworn, testified as follows :

DIRECT EXA1\ITNATI0N.
By Mr. Fleischer:
Q. You are Mr. Rudolph A. Hanesf
A. I am.
Q. And you a re now the administrator of your wife's estate'!
A. That's right.
Q. How old are you, sir¥
A. 47.
Q. Is tliis your certificate of qualification issued by the Clerk
of Hanover, Virginia f
page 150 } A. Yes, sir, it is.
Mr. Fleischer: I would like to offer tllat as the next plaintiff's exhibit.
Note: Said paper writing now marked and filed accordingly
as Plaintiff's Exhibit No. 6.
Q. How old was your wife on December 1, 1952!
A. Forty.
Q. Forty?
A. Yes, sir.
Q. How long had you and your wife been married at that

time1

A. Married 21 years.
Q. So that she was about 19 wI1en you married hert
A. About that, yes, sir.
Q. Do you recall the date of your marriage?
A. "\Ve were married on October 27, 1931.
Q. Had you and your wife lived together all your man-ied
life?
A. Yes, we liad.
Q. Now, Mr. Hanes, at the time of this accident where did
you and your wife live!
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page 151

~

A. w·e lived at Elm Tree Farm.
Q. That is right next to Mr. Davis' farm 7
A. Right in front of Mr. Davis', yes, sir.
Q. How many acres did you own out there 1
A. About 290 acres.
Q. ·when had you purchased that farm 7
A. I don't 1."llow the exact date, it was sometime around the
middle of 1'Iay, 1952.
Q. Where did you Jive before you bought the farm 7
A. Lived at 1210 Lorraine A venue, Richmond.
Q. How did it come about that you moved out to the farm 7
A. ,ven, it was just a project we had always wanted. We
always wanted to get to a farm somewhere. And we had difficulty in finding a place close enough so that we could commute
conveniently. This suited us, and it was just something we
bad always tried to get.
Q. Had you looked for this a long time 1
A.
e had been looking for farms for several years.
Q. And you moved to that farm sometime in :May, 1952?
A. That's right, sir.
·
Q. How tall a woman was your wife?
page 152 ~ A. I guess she was about 5 foot 7, soinething
like that.
Q. ,vhat did she weigh 7
.
A. She weighed around 131 or 132 pounds.
Q. Did you llave any children 7
A. No children.
Q. So the family was just you and she?
A. Just she and I.
Q. Did your wife work·?
A. Yes.
Q. Where did she work 1
A. She worked for Paxton's Refrigerator, at 3 w·est Grae<•
Street.
·
Q. For how many years had sl1e been there Y
A. I think she left there once while I was in the Anny, Lut
she worked there .about 12 years.
Q. Where did she live while you were in the Army?
A. ,ven, she went with me while I was in the Service. · She
stayed with me for a year or so in the Service and then she
came back and went to work at Paxton's.
Q. Do you know what job i-he.hacH
.
A. Yes, bookkeeper there, she had charge of the office.
Q. And she worked there about 13 years you
page 153 } say 1

,v
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A. Around 12 years.
Q. Do you know how mucb money she earned t
A. Well, money was very seldom discussed between us. I
wouldn't say to the penny but it was around $55.00 a week approximately.
Q. Wliat would she do with her money7
A. Well, she took care of all the money, if I had some it was
hers, and if it was mine it was hers, too. We bad a joint checking account. And when we wanted money we wrote a check,
and if we didn't why: Q. So that you just pooled your funds together?
- A. It was no question of lier money and my money. I
couldn't divide it to save my life.
Q. Had you saved for this farm for some time t
A. We had been saving and1\fr. Spicer: ·what does this have to do with it, sir'l

The Court: I cannot hear you.
Mr. Spicer: Your Honor, I do not think this has anything
to do with the accident.
The Court: I do think we are getting ratller far afield.
. :Mr. Fleischer: We just want to show the relationship be..
·
tween these people, Your Honor. I thought it
page 154 ~ might be material on tl1e question of damages, sir,
but I will try to confine my questions.

Q. Had your wife been in good healtl11
A. Yes, she had always been in good health, nothing seriously wrong with her, no.
Q. What members of her family besides you were living at
the time of her death 7
A. She has-there are ten in the family, one of them is dead,
nine living brothers and sisters, and her mother is living.
Q. Nine living brothers and sisters and her,mother'l ·
A. Her mother is living.
Q. Her father is dead 1
A: Yes.
Q. ,vhere, were her people from?
A. From Lynchburg, Virginia.
Q. What time did Mrs. Hanes go to work each day?
A. She usually went just, or shortly before eight-thirty,
she was due at the office at nine o'clock and she would usually
go shortly before 8 :30 in the morning.
Q. Did she drive the car Y
A. She drove the car to work.
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Q. What kind of car was it?
A. It was a Buick.
page 155 } Q. A Buick Y
A. Yes, sir.
Q. ·was it her general habit to proceed. down: this Cool
Springs Church Road 1 ·
·
'
A. Yes, I presume so. I. think she took that road because I
liad met her on frequent occasions and she was on the Cool
Springs Road. I think she went that way always.
Q. And proceeded across the road toward the church_ and
to work?
A. That's right.
Q. Where are you living now 'l
A. I am living in Detroit, 'Michigan.
Q. 'What did you do with the farm 7
A. I sold it.
.
:
Mr. Spicer: I don't see'wlmt that has to do with it.
i\ifr. Fleischer: Your Honor, I was of the opinion that-Mr. Spicer: Oh, all right, go ahead.
Q. You say you sold your farni7
A. Yes, sir.
Q. And you moved where 7

A. Detroit, Michigan.
Q. Why did you sell the farm?
page 156

~

Mr. Spicer: I don't think there is any occasion
to go into that. That is his own matter. We have
·
notl1ing to do with that.
Mr. Fleischer: The purpose of this testimony in a death
case, sir, it is my· understanding that one of the elements of
damage is to show the loss and sorrow and suffering to the
family.· And I think that these elements go to prove that.
The Court: Objection overruled.

Q. Why d~d you move to Detroit 'l
A. Well, after I sold the farm I don't know, I just couldn't
seem to make up my mind to stay here any more. I mi~sed
he1· in too many different places, too many things to remind
me of her. So I thought leaving here where it was so many
things, that it perhaps would help me emotionally, so I went
to Detroit.
·
Q. Who do you live with in Detroit?
A. With my sister.
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Q. And you work there in Detroit t

A. I am working in Detroit
Q. Have you remarried t
A. No, sir. .
Q. Are you familiar with this Cool Springs Church Road f
A. Quite familiar, I have crossed it many times.
page 157 } Q. 'N ould you try to describe that road to this
jury as you approach toward the church going
~outhwardly on the road toward the crossing7
·
A. Well, as you approach the crossing coming, going south
·or coming toward the church, out approximately 250 feet it
is a bank there about five feet tall. And it is covered with
brush and shrubs, some shrubs and some honeysuckle.
Q. How high arc the brush and shrubs 7
A. The bai,.k is about five feet and the brush on top of it
must be at least 7 or 8 feet tall. As you approach the house
why the bank diminishes and the brush finally diminishes to
nothing about the time you are opposite this controversial well.
It is a section there of perhaps 50 feet where you can see
a train if it was on the track. But if it were that close to you
it wouldn't make a hit of difference. If he is in that area
where you could see that, after you go by the house why the
front end of your car is approximately 6 or 8 feet from the
spur track before you could sec· far enough up the track so
that it would be safe to cross or remain on vonr side. You
are approximately then about maybe 10 feet from the main
line, but you have to he clear by this house and almost to the
·
spur track before you can see up the track.
page 158 } Q. Immccliate]y after this accident you went out
to the accident, the scene of the accident with my
partner, did you not, with )fr. Hirschlcri
A. I did.
Q. And at that time yon measured a railroad sign which was
south of the crossing, is that correct 1
A. Yes, sir.
Q. Did you make some measurements of a sign?
A. I think the crossing that we measured, vou,menn on the
road or on the railroad 1
•
Q. No, before you hit tlle rnilroarl, south of itf.
A. Yes, we measurP.Cl from that Rign to the railroad, but it
would actually be north of the railroad I presume.
Q. I beg yonr pardon, it was north. Would you look at
that, sir, and ten me whether that represents a fair view of
t11e approach to that intersection at the time immediately
after the accident?
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A. Yes, that is a good view of it at that time.
Mr. Fleischer: I ask that that be marked as Plaintiff's
Exhibit 7.
Note: Said picture now marked and filed accordingly.

Q. ·what is the distance from that sign to the
crossing?
A. I believe it to be 250 feet, it might have been two or
three feet more or less, but it. seemed to me it was 254 feet
from that sign to the railroad crossing.
Q. 254 feet 1
A. I believe that to be so.
Q. ,vhy do you say 254 feet 1
A. ·we took a tape and measured iU
Q. Is there a different sign there now today than was there
then?
A. That sign which .was there at that time was, outside of
being round, it bore no relation to a railroad crossing sign,
nothing you could see to read on it, it was completely brushed
out. It is a nc,,, sign there now which is legible and anyone
can read it now.
Q. The sign which is there todav is not the sign which was
there at the time of the accident 1 •
A. No, sir.
Q. ,vcre there any bells or other warning devices at that
crossing besides what the train may sound 1 .
A. No, it is nothing tberc, nothing there.
Q. Did Mrs. Hanes leave the house at approximately the
same time each morning?
.
A. Yes. She was vc>ry punctual, she went appage 160 } proximately the same time every day. She tried
to arrive there just before nine o'clock.
Q. ,vas there anything wrong with Mrs. Hanes' sight?
A. No.
·
Q.
as her hearing all right?
A. Ycs indeed.
Q. There was nothing particularly phyi::ically wrong with
lier or abnormal 1
A. Nothing that I know of, it was nothing wrong with her
physically that I know of.

page 159 }

,v

•

110

.. Supreme Court of Appeals of Virginia.

Rudolph A. Hanes.
CROSS EXAMINATION.

By Mr. Spicer:
Q. Where was the place you were living, this Elm Tree
Farm, with reference to the C. & 0. Railway Y
A.. Well, we had to cross the railroad twice. In other words,
after we crossed Atlee then we went around the Ashcake Road·
a little ways and went back across the railroad. The farm
is on the same side of the railroad as the Cool Springs Church.
Q. ,vas your house there in sight of the railroad track!
A. No, you couldn't see.
Q. Howfar from tbe tracks were you, approxipage 161 } mately 1
A. Where the house is 1
Q. Yes.
A. I guess pe1·haps maybe 1,000 yardR from the track, something like that.
Q. But in coming from your house to Richmond you had to
·cross a track up there?
· A. That's right, had to cross the track on the farm.
Q. That was a few miles away from this Cool Springs
Church crossing?
A. Yes.
Q. A couple of miles or more Y
A. By tlie road I would say a couple of miles or a little
better, it would be hard to define the exact dii:;tance, closer
by rail thau by road, of course.
Q. You said you were tJ1orougl1ly familiar with the scene
of the accident, tlmt is with the rrossing? That is you were
thorougllly familiar with the crossing and the approach to
it at the time of this accident?
A. Yes, that's right.
Q. And your wife was thoroughlv familiar with it at that
timeY
·
A. Yes, she crossed it more frequently thnn I did.
Q. She came to town nnd worked every busipage 162 } ness day, didn't she?
A. That's right.
Q. And drove l1er own carY
A. That's right.
Q. Was she an experineced driverf
A. Yes.
Q. And it wasn't anything wrong with the car so far as
you knowY
.
A. No, I saw her after she left the hom,e and tl1e car was
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running, the car was in perfect condition, it was runnin~
all right.
Q. Did you operate a business yourself at that·time'l
A. I did at that time.
· ·Q. You had a car yourself 'l
A. I drove a truck, a· quarter ton pickup.
Q. Separately from her 'l
A. That's right.
Q. And she would come back by herself!
A. Right.
Q. You did not have to liave any railroad sign such as you
pointed out on the picture to tell you that there was a railroad
track there, did you 7
A. No.
.
Q. You knew that the C. & 0. passenger trains
page 163 } as well ns freight trains passed along the tracks
·
over that crossing?
A. Certainly.
Q. And you have see:n them?
A. Not from that point, if that is the point -you are trying
to make.
Q. But you had seen them coming along the track'l
A. Certainly.
• Q. And you knew tl1e same trains ·that came by the crossmg up near your house, you knew they were the same ones 'l
A. Yes, sir.
Q. And your wife bad t11e same k'llowledge that you had 'I
A. I cannot testify as to my wife's knowledge, I only know
what I know.
Q. You said she went over these tracks t
A. Yes, she crossed it every day, yes.
Q. And you said that she crossed it more than you did 7
A. That's correct.
Q. Then wouldn't it follow from tllat that she was at least
just as familiar as you were, isn't that right 'l
A. Certainly. ·
page 164 } Q. Then you said 20 feet from the main track
you could see up the track for some distance 'l
A. Yes.
Q. As a matter of fact, you can see up the track for a third
of n mile, can't you, it is n lonp: strai~ht stretch of track there?
A. Yes, after you get that close to the track you can see that
far.
Q. And you cnn Ree a little more, as you pnss the corner
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of that house you can see a little more the nearer you get to the
track, isn't that true f
A. The nearer you get to the track the more you can sec
up the track.
Q. There is nothing to obstruct the view after you pass
the telegraph poles and the house Y
A. No, but you are prefty close to the railroad by the time
you can see up the track.
Q. Do you know how far the house is from the main line
track?
A. I should say 35 feet.
Q. But it is not on the 0. & 0. property so far as you know f
A. I wouldn't know that.
Q. There are no other buildings in between when you get
beyond that house in that corner, isn't that true 1
page 165 } A. No other buildings after you pass the house.
Q. Nothing but some telegraph poles?
A. That's right.
Q. There ,vas a, standard railroad crossing sign there at the
time, was there not?
A. I don't know what vou mean bv standard.
Q. A cross buck sign? •
•
A. Yes, sir.
Q. A railway crossing which says, ''slow down, five miJes,
Virginia Law"Y
A. Yes.
Q. You heard the Trooper say that he did not know whether
it was· one there at that time or not 1
A. ·well, I doubt very seriously that any railroad man could
testify it wns one at every crossing.
Q. He said he did not remember if there was one there,
wasn't there, it was, wasn't itT
A. Yes, it was there.
Q. And you had seen it going both ways, had you not 1
A. Oh, I presume so, yes.
Q. Did she have a radio in her car?
A. Yes, sir.
Q. Was it in working condition 1
A. It was.
pag·e 166 ~ Q. Did f:ne lrnve n l1entcr in tl1e ~ar7
A. She did.
Q. w·as that in working condition f
A. Yes, sir.
Q. What kind of11eater wns tJmt, how did it work?
A. It was operated by a fan, I menn it was-
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RE-DIRECT EXAMINATION.
By Mr. Fleischer:
Q. I would like for you to tell us if you will, sir, if that is
the way your wife's car looked after the accident (handing
witness a picture) ?
A. I cannot identify this as the car, I mean-the picture
that we had here a minute ago, I can identify that, but this
one I cannot identify. This is a Buick which is wrecked but-

RE-CROSS EXAMINATION.
By Mr. Spicer:
Q. At the time of this accident were you in good health¥
A. Yes, sir.
Q. And you had been a t5elf-supporting man
page 16i } yourselO .
A. Yes, sir, you can see that I hope.
Q. Isn't that true T
A. Yes.
Q. And you are at the present time?
A. Yes, sir, better be.
Q.
ere you operating a business of your own at the time
·this accident occurred 1
A. You did not say specifically at the time.
Q. I will ask you the question now, were you 1
A. No.
Q. ·what was your occupation?
A. I was working on tl1e farm.
Q. You did have a business prior to that timeY
A. Yes, sir.
.
Q. And you had given that up so as to remain on the farm!
A. Yes, sir.
Q.
ere you operating the farm?
A. Yes, sir.

,v

,v

page 168}

C. T. PAXTON,

witness introduced in behalf of the plaintiff, first
being duly sworn, testified as follows:

DIRECT EXA?ifINATTON.
Bv i\f r. Ffoischer:
·o. You m·c 1\Cr. C. T. Paxton?
A. Yes, sir.
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Q. G.ive us your· address, please.
A. R.F.D. 13, Richmond.
Q. Who do you work for at the present time, sir?
. A. At the present time I am with R. F. Trant .Distributing
·Corporation.
Q. How long have you been. with them Y
A. Approximately four montbR.
Q. Where did you work before that Y
A. I operated my own business, sir, up on Grace Stree ;,
Q. What was the name of that businessY
A. Paxton's Frigidaire Appliances.
Q. For how many years Y
A. Under my own name for 20 years, sir.
Q. What is that address 1
A. No. 3 West Grace.
:page 169 ~ Q. Did you retire from that business or sell it?
A. I ·sold my business out to my younger
brother in February of last year.
Q. You knew the deceased, :Malrie '\V right Hanes, did you
not, sirY
A. Yes, sir.
Q. Did she work for you Y
.
· A. Mrs. Hanes worked for me for approximately 13 years
with the exception of a year. For about a year or more she
was away with her husband traveling, she was traveling with
him from camp to camp.
Q. What was her joh with you, sir?
A. She was Office l\fanager. In other words, she took care
of the entire office, bookkeeping, stenographic work, and the
other girls worked with her.
Q. Did she do a satisfactory job f
t A. 1\fost satisfactory, sir, one of the most conscientious
workers I have ever employed in my 32 years of business.
Q. What were her earnings, her average earnings at the
time of her death f
A. She was paid $55.00 a week, sir.
Q. And you have known ber for how many years f
· A. ,ven, we employed her, I don't have tlie exact date hut
I would say it would be approximatelv 1940. I
page 170 ~ believe it was Fehnmry 20! 1940. We ·11ad contacted her about 30 <lays prior to tlmt time.
Q. And she worked for you since that time?
A. Since that time, yes, sir.
Q. Was she a woman of good habits, sir?

0. & O. Ry Co. v. Rudolph A. Hanes, Adm 'r., .etc.

115

Gene C. Moore.
A. The most remarkable woman in that respect IJ~ave ever
seen. She would go out of her way to help .every employee
that we had, even every ex-employee that we had.. She helped
the colored people when they got in trouble, she would help the
poor, help anyone she could. She was the most remarkable
person. And she was not only a valued employee but a very
good friend of my entire family throughout thoi;e years.
Q. And you knew Mr. Hanes Y
A. Very well, sir.
.
Q. Were they happily marriedf
A. I have never seen a happier couple in my life, sir, a more
congenial couple.
Q. Was Mrs. Hanes' health good to your knowledge Y
A. I knew of no ill health at all.
Q. Was she--A. She was very punctual, very regular in her attendance
on the job. She lost no time on account of illness that I have
known of.
Q. To your personal knowledge was her sight
page 171 ~ and hearing all right!
A. Yos, sir, yes.
Q. You said she was a punctual woman 1
A. She always beat me to th~ office.
.
Q. Was she an accurate, precise woman 'I
. .
A. Very accurate. She was commended a number of times
by our auditors for her accuracy throughout, because we had
n very hard business to keep straight.
.

GENE C. MOORE,
a witness introduced in belialf of the plaintiff, first being

duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Fleischer:
Q. Please state to the Court your full name and address,
please.
A. Gene C. Moore, Consulting Actuary.
Q. With whom arc you associated?
A. Bowles, Andrews and Towne.
Q. And I believe you are in the American Build.page 172 ~ ingT
·
A. That's correct.
Q. What type of firm is Bowles, Andrews and Townef
A. Consulting Actuaries.
0
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Q. Is that where Mr. T. Coleman Andrews was located'l
A. Yes, sir, that is correct.
Q. He was Commissioner, wasn't heY ·
A. He is no longer with the firm, yes, sir, that was his name.
Q. Just briefly, Mr. Moore, would you state what your educational background is f
A. ,ven, I have a Bachelor's Degree from the University of
Cincinnati in Mathematics, a Master's from Columbia in
Mathematical Statistics, that is college education, and I am
a Fellow of the Society of Actuaries.
Q. Didn't you_ tell me you also went to Princeton?
A. Yes, sir, I also attended Princeton University.
Q. After you got out of school with what insurance company did you work!
A. The Equitable in New York and the Life In·
'Page 173 ~ surance Company of Virginia.
Q. How m_any years have you worked for the
Life Insurance Company of Virginia 7
· A. I have worked for the Life .Insurance Company of Virginia four years.
Q. How about the Equitable f
A. Eight years.
Q. "That job did you hold .with the Equitablef
A. " 1 hen I left I was Actuarial Supervisor.
Q. ,v11at job did you have with the Life Insurance Company
of Virginia Y
A. Assistant Actuary.
Q. And you are now doing actuarial work with Bowles,
Andrews and Townef
A. Thats' right.
Q. And your specialty is actuarial work 1
A. Thats' right.
Q. Now, 1\Ir. l\Ioore, my partner spoke to you about a Mrs.
Hanes. did he tell you her namef
A. Yes, sir.
Q. i\ nd he told you her age at tl1e time of death 7
A. That's right.
Q. ,,rimt age was that which was given to you?
A. Her date of birth was given and on tlmt
page 174 ~ basis her age wa.<; 40 years and 5 months, that is
. ·
at the date of death.
Q. At our request did you prepare some actuarial calculations?
A. Thats' right.
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Q. ,vith respect to Malrie Virginia vV right Hanes, is that
correct1
A. That's correct.
Q. Do you have an extra copy of that, sid
A. Yes, sir, I do, sir.
Q. ,vould you give·it to meY
A. Yes, sir (handing same to Mr. Fleischer).
Q. vVould you summarize this report to the Court and jury?
A. Yes. '11he age was 40 years and 5 months for a white
female with an income of $55.00 weekly, the assumptions I
used were interest at both 3 per cent and 4 per cent. Then
fo1· mortalitv I used the United States Life Tables which
represent th'e. United States Population Statistics for the
years 1939 to 1941. The one table used was the table for
total whites, which is a statutory basis in Virginia for life
estates.
I also used the table for white females which is applicable
in this case. On the total whites table the life expectancy is
31.11 years. The value of the life income at $55.00 ·
page 175 } a week at 3 per cent interest is $55,499.00. Then
at 4 per cent it is $48,663.00.
·
There are also calculations on the white female table which
produce slightly higher values. A life expectancy of 32.81
years. The value at 3 per cent interest of $57,541.00, at 4 per
cent interest of $50,239.00. I think that summarizes the calculations.
Q. That is the report you have made.
A.. Yes, sir, that's rigl1t.
Mr. Fleischer: I would like to introduce this report in evidence as Plaintiff's Exhibit 8.
Note: Said paper writing now marked and filed accordingly.
O. Under the heading "Value of Life Income of $55.00 a
week," ,ou hm·e one column at 3 per cent interest and another colnmn nt 4 per cent interest. Then you have it figured
for the total white, and then for the white female table. Now
would ~'OU ten us in plain ordinarly layman's language wbat
this fiP-ure of $55,499.00 and these other figures mean, what
cloPs ri 11 of that mean Y
A. In effect, that corresponds to the amount you would
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.
have to pay an insurance company in order to get
page 176 } an income of $55.00 a week for the rest of your
life, if the insurance company has these assumptions. Based on 3 per cent earning capacity and on 4 per cent,
that in effect is the amount you would ·have to pay an insurance company at a single premium in order to receive from the
company an income of $55.00 a week.
: Q. I see the 4 per cent column is less than the 3 per cent
column, and I assume that is because the income would be
greater and therefore you would need less money, is that
right?
·
A. That's right.
Q. Aside from these 3 per cent and 4 per cunt tables, does
this table show based on Mrs. Hanes' life expectancy what
·she would have earned under the total white mortality table,
and what she would have earned under the white female mortality table Y
A. Yes. The last column gives the product of her life ex·pectancy and the figure of $55.00 a week which then would represent i11, toto what she would have earned on the basis of
$55.00 week.
Q. What is the total white table1
A. $88,975.00.
.
Q. And the white female, what is thaU
A. $93,837.00.
Q. I assume the total white table is white
page 177 ~ female and male, is that right Y
A. Yes, sir.
Q. And the table for the whjte females sl1ows that they will
live a little longer than we wilJ on the life expectancies, is
that correct Y
A. That's correct, sir.

a

CROSS EXAMINATION.
By Mr. Spicer:
Q. These figures you have produced are on the basis of a
person working to tlie end of her life, is that righU
A. Yes, sir, that represents for the rest of her life.
Q. So it is assuming that a person works their entire life Y
A. Yes.
Q. That docsn 't take into consideration what we migl1t
call a person's work expectancy, suppose you stopped worlc
in five years, then this would not show anytl1in~, would it Y
A. No, it doesn't reflect any termination of income.
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. . Q. This is no guarantee as to what any one person would
make for the rest of her life being 4Q y~ars .o~ ·
page 178 } age?
A. This represents an average figµ.J.'.e, of course
.
one person might live one year and one person might live another.
Q. But it is based on millions of people 7 ...
A. That's right.
· . . .:. . . .. . .
Q. And if you stop work within five or ten years, if a person stopped working it simply would not liave any relati~n to
that, isn't that true?
A. Yes, sir, that's correct. It is value of $55.00 a week for
her life, yes; sir.
.
WILLIAM L. MILLER, JR.,
being recalled, having previously been sworn, testified further as follows:
DIRECT EXAMINATION.
By Mr. Fleischer:
Q. You wore here this morning, l\fr. Miller, and it· was
under your supervision that this plat was made and you
testified to it, did you not?
A. Yes, sir.
page 179} Q. Mr. Miller, at the request of myself and my
partner you made some measurements with respect to the whistle posts west of the church crossing, did you
not, sirf
A. Yes.
Q. I show you a plat, Mr. Miller, which is called "Plat of
Grade Crossing and Approaches, C. & 0. Railway and State
Route No. 652, Hanover County, :Virginia, dated January 2,
1954, Foster aud 1\Iiller, ·Engineers and .Surveyors," and I ask
you whether that plat was made under your supervision 7
A. It was.
Q. On that plat there are certain measurements with re·
spect to whistle posts, are there not f
A. Yes, sir.
Q. Diel you personally make those measurements f
A. I did.
Q. Did you personally hold those tapes 1 ·
A. I did.
Q. Is that the plat which you made f
A. Yes, sir.
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Q. Before I go further I ask that that be introduced in evi- .
dence as Plaintiff's Exhibit No. 9.

· Note: Said plat now marked and -~ed accordingly.
Q. Now, 1\Ir. Miller, the information contained
on State Route 652 and the crossing is essentially
the same information shown 011 the first plat which is plain.
tiff's Exhibit No. 1, the same information t
A. That's right, yes, sir.
Q. However, as I understand it this plat extends down here
further west Y.
A. ·That's ti·ue.
Q. And I see on this plat that you used one inch to equal
thirty fe.et and ·.on this plat here you used one inch equals
·.
sixty feet¥
A. That's true.
Q. Now, l\Ir. l\Iiller, at the request of my partner and I did
you measure f ram the railroad crossing the distances to the
whistle posts west of this crossing!
A. I did.
Q.
ould you tell me according to your measurements the
distance to the whistle post most westwardly from tliis crossing¥
A. That distance is 1383 f ect.
Q. Would you point to that on this plat r
A. That is this whistle post right here (indicating}.
Q. Proceeding from this whistle post toward
page 181 ~ the crossing what is the next thing that you see
here'f
A. Signal tower.
Q. And then a tool shed'l
A. Yes, sir.
Q. Now, sir, would you tel1 me the information of your own
knowledge and belief, the distance from this whistle post,
which is the whistle post closest to the crossing to the crossing!
A. That is 704% feet.
Q. 704% feet?
A. Yes, sir.
Q. You personally made tlmt measurement 1
A. I did.
·
·
Q. I show you Plaintiff's Exhibits No. 4 and 5 which show
a post with a '"V" and ask you was that the typ-c of post from
•
which yon made your measurements f

page 180 ~

,v
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· · A. Yes, sir.
CROSS EXAMINATION.
By Mr. Spicer:
Q. Mr . .Miller, this map was made from observations that
were made in January of this year Y
A. It was made from observations made within the last two
weeks.
page 182 ~ Q. So they were not made from observations as
· to the shrubbery and all as it existed on December
1, 1952'/
A. No, sir.

Q. The measurements which you have just given of the
signal posts were taken from the west side of the crossing?
A. The west edge of the hard surface.
Q. And the data, all of that on here was taken just within
the last two months, is that correct?
A. Two weeks.
Q. You never made any examination of the crossing except
in the last two weeks, is that right 1
A. Yes, sir.
.
Q. I see yon have on here on the south side of the track a
distance yon can see unobstructed, you don't have any such
indication on the north side of the track1
A. No.
Q. ·why did you leave that out, were you not informed
that this wns 11 case involving a vehicle moving from the
north side of the track to the south side of the track?
A. I might say that-

1\Ir. Fleischer: Would yon repeat that question, please'/
1Ir. Spicer: Read it back if yon will, please.
page 183

~

Note:

Foregoing question read back.

A. That distnnce was mNtsm·Nl from weRt, from the crossin~ to where a curve, to wl1ere the track curves to the north,
to determine how far the engine itself would have to be crossin!!' to he nhfo to see tlle crossing wit110ut any obstruction.
0. You did not undertake to make anv such observation
on the north side of tJie track!
·
A. I woulcl sav at tliat distance the engineer could see both
sicles of the trnck.
Q. You did not make any oh~rrvntions to determine how far
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a person in a vehicle could see just before getting on the side
track¥
.
A. No. I did say before, though, that when the vehicle was
opposite the crossing sign he could see as far as the track is
visible.
Q. That is something like 2,000 feet 'l
A. Whatever that measurement is.
Q. So after you get by that railroad crossing sign you can
see that far in the line of observation!
A. Yes, sir.
Q. As a matter of fact, there isn't anything to ·
page 184 ~ obstruct the view at all after you get beyond this
line of telegraph poles, isn't that right Y
A~ No, sir.
Q. No obstructions, they are a little bit further back than
the crossing sign, aren't they 'l
A. That's true.
Q. So as a matter of fact you can see before you get on the
line with the crossing?
· A. Vl ell, it is only a matter of one foot or so, I don't think
it means anything.
Q. In fact you have a pretty good view after you get beyond the line of that house, don't you! There isn't anything
but a line of telegraph poles, is there?
A. That's all, sir, and two trees.
Q. Would that prevent anyone from seeing a train up· the
road as far as the first whistle post 'l

:Mr. Merhige: That calls for a conclusion of th<J witness.
:Mr. Spicer: He has been there and made an examination.
~Ir. Leake : This is cross examination.
Mr. Merhige: But I tl1ink he is asking for a conclusion.
The Court: Objection overruled.
page 185

~

A. You can see the first whistle post wben
you've reacl1ed that point.
Q. You mean the train could be seen 'l

· A. Yes.
Q. I am asking from the crossing'l

A. Yes.
· Q. Well, the train as a matter of fact could be seen a good

deal further back than tllat, couldn't iU
· A. Yes.
·
Q.•Just after you pass the line of that house?
· A. When you reach the crossing sign.·
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Q. Without saying how far that train is up the track, c.ould
you identify. that picture as a view taken from. the cr9s1,ing
north of the track 7
·
A. Yes.
Q. You can see the train there, can't you 7 ..
A. Yes, sir.
.
, .
Q. And you have not gotten out as far, tha.t il3 the picture
is not taken from a point as close to the track as that line of
posts, is it 7
··
A. No, sir.

Mr. Spicer: Your Honor, may I call that No. 17 I cannot
do otherwise now because I don't have the photographer
here. Can it be marked as Exhibit 1 for Identification!

Q. Do you recognize that as a picture taken
page 186} from about in line with the crossing posU
A. Yes, sir~
Q. And you can see a train up there in that position very
clearly, can you not7
A. Yes, sir.
The Court: At this time Court will adjourn until tomorrow
morning at 9 o'clock.
page 187}

•

e·

•

•

•

WILLIAM L. MILLER, JR.,
resuming witness stand, tMtified further as follows:
CROSS EXAMINATION.

By Mr. Spicer:
Q. :Mr. Miller, I now hand you this picture nndMr. :Merhip-e: Your Honor, I understand Mr. Spicer is
not offering tliis in evidence until:Mr. Spicer: They are objecting to it until I have the
nl10to!!'fnpl1er. I would like to have it marked Exhibit X for
Identification.· :May a mark be put on there to show that this
witness is being shown the picture!
The Court: I don't know of any rule covering that situation.
. j
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Q. (Continued) Mr. Miller the two pictures which were
shown to you on yesterday afternoon before Court adjourned,
you recognize them as being taken from a point
page 188 ~ somewhere around the (lrossing, do you not!
A. Yes.
Q. There is no doubt in your mind about that'l
A. No doubt.

RE-DIRECT EXAMIN1\.TION.
Bv Mr. Fleischer:
· ·Q. What is the width of the Cool Springs Church Road as
"it cross~s t4~ 1·ailroad tracks, what is the width at that point¥ .
A. May I see the·map? ('\Vitness looking at said map) On
the south si~e of the crossing it is 12 feet driving surface. On
the north side it is 16.6 feet of driving surface.
Q. When you say on the south side it is 12 feet of driving
surface you are referring to the width over the main line
·track, is that correct?
A. That's correct.
Q. Mr. :Miller, these whistle posts which you measured and
which you have shown on this plat, did you personally go there
·and look ·at these whistle postsf
A. I did.
Q. Vllrnt ure they made on
A. Concrete.
Q. And how are they put in the ground 1
page 189 ~ A. They arc imbedded in the ground. They
stand about between 5 and 6 feet high.
Q. Are they made of concrete f
A. Yes-, sir.' ·
Q. Is t1Iere any evidence from your observation that they
had been put there recently.
A. No, I would say they had been there quite a number of
years. At the bottom of the posts especially there is greenish
moss, a moss substance on it.

l\Ir. Spicer: No further questions, sir.
Witness stood aside.
Mr. Fleischer: Tlmt concludes the plaintiff's case in chief.

C. & O. Ry Co. v. Ruc)plph A. Hanes, Adm~r., etc.
page 190

125

r

RUSSELL B. ASTLEY, JR.,
a witness introduced in behalf of the defendants,
;first being duly sworn, testified as follows:
DIRECT EXAMINATION.

By :Mr. Spicer:
Q. ·what is your full name and occupation, please Y
A. Jl,ussell Benjamin Astley, Jr., Dementi 's Studio. Mr
occupation is special photographer for same.
Q. Did yoIJ at the request of the C. & 0. ~ilway Company
take some pictures of the territory around the crossing at
Atlee, Virginia 1
A. Yes, sir.
Q. Did anyone go with you ~vhen yon took the pictures 7
A. l\fr. ··wnkinson.
Q. Of the C. & 0.1
A. Yes, sir.
Q. I hand you herewith four pictures and ask you if you
can identify those as pictures taken by ~ou in the vicinity of
the C. & .0. crossing just west of Atlee, Virginia?
· ·
A. Yes, sir.

page 191

r

:Mr. Spicer: We offer these in evidence and this
order, please, sir.
,
e have no objection to the pictures themMr. :Merhige:
selves and we do think perhaps the jury might want to see
them. However, we do object to those documents being introduced on the ground that there is stil1 writing on the back of
them wl1ich is not proper, sir. And we ask Your Honor to
look at them, sir.
l\fr. Spicer: Tbey ten where they are taken from.
The Court : That is not in evidence, sir.

,v

Q. You notice there is some writing in each instance on
the back?
A. Yes, sir.
Q. Does that show the position in each instance from which
the pictures were taken?
A. That's right, each one of them.
Q. Is the information on the back of each one of them ,correct as to wl1ere they were taken from?
·
A. That's rigbt. ·

Mr. Spicer: Now may I offer tl1em, sir?

..,..
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·
Mr. Merhige: Same objection, sir. But may I
page 192 } ask Your Honor, if Your Honor does decide to
admit those, to admonish the jury not to read the
writing until we have had an opportunity to see if a proper
foundation bas been made for it by cross exainination. We
still submit ·that no proper foundation ]ms been ]aid. The man
has not testified that t11e writing bas refreshed his memory,
he has not so testified, and it obviously was not a writing made
at the time tl1e pictures were taken, sir.
The Court: I am goh1g to refuse to admit them unless that
can be eliminated. Is it agreeable to eliminate the memorandum on the back 1
Mr. Spicer: I would like to follow it up by asking him some
questions about the memoranda.
The 0ourt : All right, go ahead.

Q. Diel you make any record at the time the pictures were
taken of where they were being taken from 1
A. "That's right. •
Q. Is the information on the back of those pictures in accordance with the records tlrnt you made at the
page 193 } time f
A. Yes, sir.
Q. In each instance 1
A. Yes.
By the Court :
Q. Take each one of them and tell the jurv from what position it was taken. Then we wiH not need the memorandum.
Let me give them to the witness so tlmt there will not be any
question about it.
Mr. Spicer: May I keep them in a certain order so that I
may know what he is talking about?
The Court: Let me have all four of them and I will identify
them and you all may refer to them by the designations. Then
that way there will be 110 doubt in reading the record as to;
which pictures you are referring to. ·
Now the Court would suggest that you hand him this one;
which I have marked as Defendant's Exhibit C.
Mr. Spicer: Yes, sir.
page 194 }

By Mr.·Spicer: (Continued)
Q. Where was your camera at the time this one
was taken!
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A. This was taken 45 feet from the center of the main line.
Q. 45 feet from the center of the main line 1

A. Yes, sir.
Q. And was that distance measured at the timet
A. Yes, sir.
·
·
Q. Who was there with you nt this time 7
A. 1\Ir. Wilkinson.
Q. The two of ·you took measurements af the time 1
A. That's right, I made tl1em myself and he made them.
Q. "Which direction is that one looking7
A. That is looking west. I would like to make a correction
on that one, looking at the picture, I mean-·This was taken
approximately 30 foet noi·th of the center l~ne, main line in the
middle of the road.
Q. Looking west 7
A. That's righl
The Court: Herc is one the Cour,t has identified as Defendant's Exhibit D.

Q. Would you identify that one, please?
A. This one was the one taken approximately 45 feet from

page 195

~

dend center, I mean the center of the main line
north of the main line looking west.
Q. Did you take any nearby, is that 45 feet or

what!
A. This was taken 50 feet by actual stepping off, I didn't
look at the back, I said approximately 45.
:Mr. Spicer: It is another one up there, does Your Honor
have the next one 1
The Court: Here is one which has been identified as Defendant's Exhibit E ..
By the Court:
Q. Did you take thnt one, Mr. Astley?
·
A. Yes, sir, I took this one, and it was approximately 31 feet
from the center of the main line, north of the main line looking
west.
.
Q. Here is one which the Court has identified as Defendant's Exhibit F.
· A. This one was taken, I took this one approximately 45
feet })Orth of the main line looldng east.
.
The Court: Let me have all four of them, please. Now,
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Mr. Spicer, the Court is going to admit tliem if it is agreeable
with you to do so with that memoranda eliminated. The
· ·
memoranda has already served its purpose of repage 196} freshing the recollection of the witness and therefore it is no longer a necessary part of the exhibit.
}fr. Spicer: All right, sir.
M:r. Merhige: Then we withdraw all o_bjections.
Note: At this time the jury examines said pictures, nmr.t?fy
Defendant's Exhibits C, D, E and F.
By Mr. Spicer, (Continued
Q. About w>hat time of day did you take those pictures 1
A. Between 1 :20 and 1 :30 I would say.
Q. P. M.f
A. Yes, sir.
Q. What month were those pictures taken 1
A. Some of those were taken in November and some in December.
Q. Of last yearf
A. Of 1953.
Q. In two of the pictures which I believe are Exhibits D ancl ·
E, there appears to be a train in the background, can you state
whether or not in those pictures the train wns a
page 197 ~ movin~ train or a standing train, the one with the
train m it?
A. The train was moving.
Q. Which way was it movingf
A. It was moving· east.
Q. Toward the crossing?
A. That's right, sir.
Q. ·were all of thoi;;e pictures taken in tbc road that goes
over the crossing?
A. Yes, sir, in the center of the road.
Q. At various distances from the center of the main track
as you have testified¥
A. As stated, yes, sir.
CROSS EXAMINATION.
By l\fr. l\ferhige :
Q. Mr. Astley, I understood you to testify that some of
these pictures were taken one month and some of them were
taken a month later, is that correct, sirY
A. That's right.
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Q. Could you tell us which of the defendant's exhibits, that
is C, D, E and F were taken in November, and that was November, 1953, is that correct, just a few months ago Y
.A. That's right, sir. These two right there
page 198 ~ were taken in November.
Q. You are referring to Defendant's Exhibits
D and F, is that correct, sir¥
A. That's correct.
Q. They were taken in November 1
A. November.
Q. Two months ago, and how about the others?
A. They were taken in December.
Q. That is Exhibits C and E were taken last month 7
A. Yes, sir.
Q. Now was tllat the first time you had been out there for
that purpose,. sir, was that the first time you had been to that
particular crossing for the purpose of taking pictures T
A. No, sir.
Q. When did you first go to that crossing at the request of
the C. & 0. Railway I mean¥
A. That is the first time at their request.
Q. You live out in that area, don't you 7
A. At one time I did, yes, sir.
Q. "\Vere you living out there in 1952 f
A. No, sir.
Q. You of course do not know whether any changes were
m.ade along the right of way or brush and so forth
page 199 ~ from December, 1952 until Inst month when you
took these pictures, isn't that correct, l\Ir. Astley¥
A. No, sir.
Q. You don't know thaU
A. That's right.
Q. Now I believe you said that a }.fr. Wilkinson was with
you?.
A. That's right.
Q. Can you tell the jury who ~Ir. ,vilkinson is Y
A. He is employed by the C. & 0. Railway.
Q. Do you know in what capacity Y
A. He is in the Claim Division.
Q. ,vas he telling you where he desired the pictures taken
froml
. A. That's right, sir.
Q. And what he desired a picture taken of, is that correct,
sir¥
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,

A. You mean of the track?
Q. Did he tell you where he wanted you to put your came_ra 1

A. That's right.
Q. We~e yQu using a tripod?
A. That's right.
Q. That is stationary, of courseY
page 200 } A. That's right.
Q. What is the purpose of a tripod, to keep the
camera as steady as you can?
A. Thats' the idea.
Q. Well, I got a camera for Christmas and I just tl1ought
I would pick up a littl~ extra information, I thought that was
the purpose of it so that the camera is kept perfectly steady1
A. Yes, that's right.
· Q. So you took these pictures heading in the direction that
Mr. Wilkinson from the Claim Department of the C. & O.
wanted the picture taken 1
A. That's correct, sir.
·· Q. Did you take any other pictures at Mr. Wilkinson's request, any other pictures taken by you out there, sir Y
A. Yes, sir.
Q. There were Y
A. That's right.
Q. Did you take pictures of the approach to the crossing
from the north going toward the church Y
· A. I don't-looking south 1
. Q. I hand you Exhibit D, Defendant's Exhibit D, do you recall that location?
A. That's right, sir.
page 201 } Q. Did you take pictures looking across the
track this way, the way I am pointing right nqw
so that the house would be to your right as you took the picture, looking south from the north, looking south, across the
grade crossing did you take a picture of thnt, the approach 7.
A. No, I did not.
Q. Did you take a picture of the embankment on the north
. side of the track?
A. Putting the camera south and looking north?
Q. Yes, sir.
A. No, sir.·
Q. Did you go over the crossing after you came off of 301
and made your turn to get to the crossing, did you continue
across the crossing and go down Cool Springs Road for any·
·
distance at all, Jifr. Astley?
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A. I parked my car over there if that's what you mean ..
Q. I l1and you PlaintifPs Exhibit No. 3 and ask you if you
can identify that scene, does that represent the approach to
the crossing from the north going south f
'
.. A. I couldn't say, I wasn't that far.
·
Q. You didn't go down that fart
A. That's 1ight.
Q. Do you .recognize the house as being the same house as
shown in Defendant's Exhibit D f ·
page 202} · A. The front of it looks like, from what I can
·
see it, one little edge·
.
Q. If you don't recognize itA. .All right, sir.
.
.
Q. In any event you did not take anything particular except from the middle of the main line track in such position
as l\fr. Wilkinson, the gentleman from the Claim Department
directec;l you to take T
l\Ir. Spicer: He did not. say main line track, he said center
of the road.
Q. Center of the road, is that right 1

A. Yes, sir.
Q. Do_ you mean the center of the grade crossing, is .that
what you niean 7
A. I said I was in the middle of the road and as stated in
tny previous statement as to how far I was from the main
track.
Q. Well, I want to get this straight now. For example, Defendant's Exhibit E, Mr. Astley, when you said you were in
the middle of the road can you tell the jury when you said
''road,'' do you mean between the spur track and the main
track1
. A. The middle of the road wl1ich you drive on, automobiles.
Q. But there were tracks going along that road,
page 203 ~ too, were there not 1
A. That's 1ight.
Q. Were you between the tracks when you took the picture 1
A. No, as stated I was approximately 30 feet from the
center of the main line.
Q. Thirty feet which way 1
A. North.
Q. -All right, now were you north of the spur track 7
' A. Yes.
Q. You were north of the spur track 1
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A. Yes, sir.
Q. How far, a couple of feet or don't you recall j
A. Well, I would say roughly around five or ten feet, I made
my notes off the center track and not the spur track.
Q. And Defendant's Exhibit C was taken from the center
of the road, too, is that conecU
A. That's right.
Q. Do you have a camera, I ask you to bear :with me, becaus~ as I said a moment ago I am no photography expert, do
you have a camera that commercial photographers use whereby you could ta.ke a picture for example from an automobile
similar to the picture you have taken here 7
page 204 ~ A •. Yes, sir, you could use any camera mostly
that you picked to use from an automobile.
.
Q. Did you take any pictures from where a person riding
in an automobile going southwardly along that road approaching that grade crossing would be sitting looking west, did you
take any of those pictures 7
A. From standing in the road i
Q. No, I mean from a car1
A. No, sir, not from a car.
Q. But you took more pictures than are right here, is that
correct?
A. That's right.
.
.
Q. Now this tripod that you used in this instance, how high
is thatf
A. Eye level from a standing position, which I am 5 foot 10,
that would be roughly 5 foot 6.
Q. Now the camera in all of these shots is facing directly
west, isn't that correct!
A. No, sir.
Q. It was noU
A. No, sir..
Q. Was it turned in the dtrection, in a westwardly direc·
tion 1
A. No, sir.
Q. Now let's go down them one at a time so we
page 205 ~ have no confusion with the jury. How about Defendant's Exhibit C, is that looking west f
A. That is looking west.
Q. How about Defendant's Exhibit E, is that looking west '1
A. That is looking west.
.
Q. I do recall you said something about one looking east,
how about Defendaut 's D 'l
·
.
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A. West.
Q. And tllis is the one looking east, is that correct, sir, Defendant's Exhibit F?
·'
A. Yes, sir.
.
Q. Of course you didn't notice any house to the left looking
east from tbat grade crossing or from where you took the picture?
·
·
A. Not in view of the camera.
Q. No obstruction at alH
A. No, sir.
Q. But there is a house on the corner looking west, close to
the grade crossing on the north side of the road?
A. I don't know what you mean by close.
Q. As close as the house shows in Exhibit DY
·
A. There was a house in view of the camera,
.
page 206 } yes, sir.
Q. Was Mr. ,vnkinson with you all the time
you were taking these pictures 'I
A. That's right.
Q. When you took these pictures, :M:r. Astley, were you as
high as the l~vel of the grade crossing as if you were standing
between the tracks or were you on a lower level 7
··
A. I was higher.
Q. You were higher f
A. Higher than the grade, you are talking about the track
itselO
Q. Y cs, sir.
A. Yes, sir, I would say I was higher.
Q. Now, I am afraid you would naturally be higher if you
were standing there, you would be, I believe you said you were
5 feet 10, that isn't what I meant, sir?
By the Court:
Q. ,vas the place you were standing on higher than the
crossing!
A. No, sir, the ground was lower.
Q. About how much?
A. I would say about a foot drop.
By Mr. Merhige: ( Continued)
Q. About a foot'l
A. That's what I would say.
Q. And I believe you said .the tl'ipod is eye level which I believe you estimated to be about 5% feet high f

.page 207 }
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A. Yes, sir.
Q. So you were at least 41h feet higher than the ground
level where the tracks were?
A. That is what I would say, sir.
.
· Q. Which of course gives you a better picture, isn't that
correct, sir, you could see a further distance the higher you
areT

A. The higher you are, yes, sir, but you don't take pictures
on the ground.
Q. I understand that, sir.
RE-DIRECT EXAMINATION.
By Mr. Spicer:
. ·Q. Were pictures taken about the level a person would be

in an automobile?
. A. Yes, sir.
Q. You did not take any measurements from the spur track,
did youY
·
A. No, sir, not from the spur track.
.
Q. So any estimate you would give of distance
page 208 } is _purely an estimate based on recollection Y
A. That's right, sir.
Q. But the measurements were made from the center of the
main line track Y
A. Yes, sir.
Q. And that is the south track at that poinU
A. Yes, sir.
RE-CROSS EXAMINATION.
By Mr. Merhige:
Q. Have you been out there since you took tl1ese pictures to
take any additional pictures Y
A. No, sir.
Q. In the last couple of days or anything of that sort?
A. No, sir.
Q. You were just out there twice, once in November and
once in December to take these pictures Y
A. That's right, sir.
Q. How many pictures would you say you took altogether,
did you take as many as 15 Y
A. No, sir.
Q. How about 10 7
A. I took five pictures I think.
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Q; Five!
A. Yes, sir.
Q. That is all you took, fl.vet
A. Yes, sir.
.
·
.
Q. Was the fifth picture a picture of the approach to the
grade crossingt
A. No, sir.
By Mr. Spicer:
Q. Which way was that taken 'I
A. That was looldng west.
Mr. Spicer: As long as the question ha~ been raised about
this I would like to ask this question. , . .
.
Q. I hand you a picture which has not been introduced, Mr.
Astley, and ask you where that appears to have been taken
from'l
.
A. This was taken approximately 45 feet north of the
center line in the center of the road looking west.
Q. That is the other picture you took'l
A. That's right, sir.
~fr. Spicer: We would like to have that marked as the next
exhibit.
Note: Said picture now marked and filed accordingly as
Defendant's Exhibit G.
·
page 210} Mr. Merhige: We have no objection to that.
Bv Mr. l\ferhige:
.
'Q. Either one of these times that you were out there, were
you around there around 8 :30 in the morning or were all these
pictures taken in the afternoon 'I
A. As I stated they were taken around 1 :30 in the afternoon.
Q. In both instances they were taken at around 1 :301
A. That's right, sir.

page 209 }

C. R. P ALM:ORE,
a witness introduced in belmlf of the defendants, first being
duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Spicer:
Q. Please state your name and where you live?
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A. Curtis Palmore, Atlee, Virginia.
page 211 } . Q. ,vhat is your occupation, if any?
A. Well, right now I am retired, I am just
piddling around out there on the farm.
Q.- Who did you work for before you retired!
A. The 0. & 0. Railway.
Q. How long have you been retired Y
A. Three years.
Q. Do you live anywhere near the church crossing at Atleef
A. 400 feet.
Q. In which direction from the crossing do you live Y
A. South.
Q. Is your house east or west of the crossingf
A. ·It is south of the crossing.
Q. Now there is a road running alongside of theMr. Fleischer: South of the crossing and east of the crossing?
A. What was the question that you asked me that I answered7
Q. I want to know ifA. I am. mixed up here now, where does he get east from Y
Q.. There is a road which runs alongside of the railroad at
the crossing, isn't there f
A. Yes, sir.
page 212 ~ Q. That road connects with Route 301 Y
A. Yes, sir, it does.
Q. Are yon between this crossing and Route 301 Y
A. That's right.
Q. So that would be east and south of the crossing, is that
right, your house, or sontlleast of the crossing, isn't that
·correct, is that what you said?
A. No, not east, I am south of the crossing.
Q. Now where are you with reference to this road, this
road which runs alongside the trackY
A. I would say about west, about southwest possibly of the
road.
Q. Of the road which connects with 301?
A. That's right, parallel with the railroad.
Q. Where are you with reference to the road tllat connects
with tbe road which runs parallel to the railroad?
A. I am on, I said you might term on the west side of the
road, might not be direct west, possibly southwest.
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Q. I mean considering the railroad as running east and
wesU
A. Well, your railroad is not running east and west.
Q. But they are known as running east and
page 213 ~ west, are they not 7
A. w·ell, possibly you could term it traveling
cast and west, but you are not running as far as directions go,
you are not running east and west.
Q. All right, north is which way from the front of your
house, would you just stick out your hand in the direction
which would be north?
A. vV ell, I am due south of that crossing, you see, now the
crossing is due north from my house. Now your railroad, you
term it cast und west in connection with going west and going
cast, but I mean in so far as north, east, south and west you
are not traveling east and west. That is all I am trying to say.
Q. Can you see on this map, which is Plaintiff's Exhibit No.
1, can you see the location here, first, you had better locate
yourself, here are tl1e tracks and the crossingA. Let me get myself straight here.
Q. The church is over here, if that is any help to you.
Mr. Spicer: Yes, the church is not on the map.
A. This here is Atlee right here, you have something drawn
here?
page 214 ~ Q. Tl1at isn't Atlee. That means going to
Atlee.
A. This is to Atlee f
Q. If I may say this word, the church is not shown on here,
but it would be over on this side (indicating).
A. Oh, over here 1
Q. Yes, sir.
A. Ycs, I understand now.
Q. Now where is your house with reference to the church Y
A. To be exact I am 100 vards from the church
Q. In whic·h direction 1 •
A. I am going toward 301 now between-in other words, I
am between ~01 nnd the clmrch.
Q. What church buildings are there there?
A. "rell, speaking from the direction of 301 to the crossing
thnt yon have reference to, I am rigl1t next to the parsonage.
Then the parsonage is possibly yards we will say from niy
house. And we will say the parsonage is 50 yards from the
churcl1.
·
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Q. Is your house the next house to the parsonage as yo~ go
toward 3017
A. Yeah, that's right.
: Q. I hand you herewith a photograph which has been
marked as Defend.ant's Exhibit F and which has
page 215 ~ been stated was taken north of the crossing on the
opposite side of the crossing and highway from
your house 'i
.
A. Yes, that's it.
Q. Can you locate or do you recognize anything in that
picture?
A. I ,recognize my house.
Q. ·would you show these gentlemen where your house isT
· A. (Indicating) That is my house right here. It is the only
one here.
Q. Do you recall the day on which the accident involved
here occurred 'i
A. I couldn't tell you the date of the month, no.
Q. Do you remember wl1en it happened 'l
A. Yes, sir.
Q. Where were you at the time¥
A. Well, at the time of the accident I was on the south side,
of my house. That is the far side from this crossing. That
is the far side now.
Q. Were you toward& the front of your house or the rear
of your house 1
A. It was nearer to the rear, you might say it was right almost in the rear. ·
Q. Almost in the furthermost corner f
page 216 ~ A. Vilell, it was the fartherest distance tlmt I
could get you might say from where I was stand:.
ing.
Q. Were you inside of the house when the train went by,
first, were you there when the train went by?
~ . A. I was in the house when the train went by, yes.
Q. Did you hear anything?
A. Yes, I did. Let me explain wlmt I mean by yes, I did. I
was in this room right at the back of the house, as a matter ·
of fact, I was in the kitchen. And I-it is a porch right next
to this kitcl1en and I stepped, I was going to tbe door, and as
·I opened the door I heard tl1is crash, I used the word "expfosion." For that is what it sounded like, just as I opened
the door to tbe porch.
Now of course I I1ave heard that train go by there lots or
times, and in sometimes prior it made right much noise in
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crossing this crossing. And I was reasonably sure that I
heard the train before I reached the door, and as I opened the
door this crash came.
.
Q. ·what did you hear?
~
ell, as I said, it sounded like a muffled explosion. And
it just reb1istered in my mind t)iat knowing that the train was
coming, or being reasonably sure that the train was coming,
just as soon as I .hea1·d it why I just connected it with the
train passing over· this crossing.
.
page 217 ~ Q. Had you heard anythiµg before you opened
the door?
A. ·wen,.as I said, I was reasonably sure that I heard the
train blow.
.
Q. I don't think you said that.
A. No, I didn't use the words "the train blowing, but I will
make the statement that I am reascmably sure that the train
blew.
Q. That you heard it blowf
A. Now that is as far as I will go about any statement about
the train blowing, I am reasonably sure about it.
Q. Before vou opened the doort
A. Yes, sir. Therefore when I opened the door and. heard
this, knowing the train was coming before I reached the door,
or thinking that I knew that, I just forgot about it.
Q. This strange noise was after you heard the whistle blow,
·
is that righU
A: Oh, yes. Now I am reasonably sure that it blew. Now
just as I opened the door and stepped to the porch then it was
this sound which was like a muffled explosion, that was the
way I expressed it, it came and I just1 well, just thinking that
the train was coming I forgot about it and just
page 218} knowing that-and I didn't pay any more attention to the noise because I was quite sure that it
was the train making it. And although it was an unusual
noise I just dismissed it from my mind and went right straight
hack in my house and just went out on the porch for a few
seconds.
Q. ·was it a cold or warm morningi
A. "Tell, I would say it wasn't real warm, it wasn't real
cold. As far as that is concerned I would say it was approximately a moderate winter morning. I wouldn't tell you the
temperature because I don't remember to that extent.
Q. You did not have any occasion to be listening for the
train that morning7
A. Oh no, no, no, except we do notice when the train goes

,v
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through there about what time of day it is and sometime we
listen out for them. But I wouldn't say that I was looking
. for the train, no, no.
. Q. You weren't going to town on the train f
A. No, no, no.
Q. How long have you been living there Y
A. Thirty years.
Q. You spoke of the train in previous years having made
noise going over that crossingi
A. Yes.
page 219 ~ Q. How far back do you mean?
A. Possibly five or six years. They put that
road in there and,they have done quite a bit of improvement.
And now of course it passes ·over that crossing with not any
noise necessarily;· but it did used to make some noise and I
just attributed it to its going over that crossing, it just flashed
in my mind.
Q. That was before 19521
A. Oh yes, yes.
Q. That bad been changed Y
A .. Oh yes.
Q.. Before 1952?
A. Oh yes, quite a while before 1952.
CROSS EXAMINATION.
By Mr. Fleischer:
Q. You said you had lived by those tracks for how long, sir!
A. Thirty years.
Q. And as lunderstanq it yo1,1r house is on the church side
of the tracks a~d down toward the Atlee Station, is that correct!
A. That's right.
Q. Now I believe you told us that it was when you opened
the door, that was when you· heard this muffled
page 220 ~ explosion?
A. That's right.
Q. Before you opened the door were the doors in your house
shut?
· A. That's right.
Q. "\Vere the windows shut?
A. Yeal1, windows shut and the house insulated all over.
Q. Now this train was running late that mo ruing, wasn't it f
A. Well. I couldn't tell you that, sir, that I wouldn't know.
I wasn't checking to th.at extent, I don't know.
Q. So that when you say you are reasonably sure you heard
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some sort of a whistle before the explosion, if you did hear it,
that would be when all the doors and all the windows were
shut1
A. Excuse me, I didn't say some sort of whistle.
Q. ,vhat did you say1
A. I said I was reasonably sure that the whistle sounded or
blew on the train, but I dicln 't say any sort of whistle.
Q. But at that time all the doors and windows were shut t
A. That's right.
page 221 ~ Q. And you said you weren't listening for it
particularly. Could you tell whether is was a
long or short blast 1
A. No, I couldn't tell you that.
Q. You don't know what it was Y
A. No.
Q. You don't know where it was blown, do you?
A. No, 'couldn't tell you that.
RE-DIRECT EXAl\lINATION.
By :Mr. Spicer:
Q. You did not see it pass when it went by your house, did
you1
A. Yes, I saw it go by. I happened to be looking out the
window. I had returned-As I said I went to the porch and
immediately turned to this room, and I looked out the window
and I saw the train go by.
Q. ,\7hich window, which side of the house?
A. South side, the opposite side from the far side from the
crossing, the south side.
RE-CROSS EXAMINATION.
Bv ~fr. Fleischer:
'Q. How long did you work for the C. & 0. Railway?
A. Thirty years.

page 222

~

"WILLIAM 0. HARRIS,
a witness introduced in behalf of the defendants, first being

duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Spicer:
·Q. Please state your full name, age, residence and occupation.
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1
I

A. William 0. Harris, R. F. D. 4, Fairview Farm.
Q. Where is Fairview Farm 7
A. It is a mile north of the new fairgrounds ..
Q. You mean the Atlantic Rural Exposition Grounds T
A. Yes, sir.
Q. What county is it in Y
A. Henrico.
Q. Is it anywhere near the C. & 0. Railway, the main. line
track that isY
A. I imagine about half a mile.
Q. ·what stop or place is near there Y
page 223 ~ A. Chickahominy Station.
Q. Is that between Atlee and Richmond Y
A. Yes, sir, that is just south of Ellerson.
Q. In other words, between Ellerson and Richmond t
A. That's right, sir.
Q. What is your work with the Richmond Dairy f
A. I am Salesman, Foreman and Salesman.
Q. How long have you been connected with themY
A. 28 years.
Q. Do you recall the happening of this accident at the church
crossing at Atlee which is involved in this case Y
A. Yes, sir.
·
Q. Where were you that morning?
A. I was in the last passenger car.
Q. Were you on the ground orA. Wl1en the accident happened I was in the last coach
up toward, up the front of the train, you see.
Q. Were you on the train which was involved in the accidenU
A. Yes, sir.·
Q. What train was that, do you know the name of it~
A. Well, I don't believe I know the name of itpage 224 ~ Yes, George Washington Special.
Q. ,:\7here had you gotten on the train Y
A. I got the C. & 0. at Cincinnati.
Q. Was anyone with you Y
A. My wife.
Q. And you rode this train all the way through Y
A. To Ellerson.
Q. You said you were on the train when the accident happened?
A. Yes, sir.
Q. What were you planning to do as you got toward Richmond?
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A. You mean when the accident happened!
Q. Yes, or just before it happened t
A. Well, the porter had been back just the other side of
Atlee and gotten our bags and told us it would not be but a
few minutes before we got off.
Q. ·where were you planning to get off7
A. Ellerson.
.
Q. Was someone to be there to meet you?·
A. )Ve had someone there to meet us, yes, sir.
Q. Had you made any request of the conductor to that
c•cl7

·

A. Oh, ·yes, I think my wife did about a dozen times.
Q. Ellerson is not a regular· stop 7 .
page 225 } A. No, sir, not for that train.
Q. And you intended to get off at Ellerson 7
A. Yes, sir.
Q. What did you do, you said the porter took your bags
up to the front 7
A. Yes, he said that our bags would be at the door that we
were supposed to get off at. So we followed him on up there.
"\Ve had gotten into this last coach.
Q. vVere you somewhat familiar with the territory around
there!
A. Oh yes.
l\fr. Fleischer: He said the last coach.

A. I mean the front passenger coach, I meant to say the
front passenger coach.
Q. What were you and your wife doing?
. ·
A. We were in the aisle, and I recognized Mr.·Trainham's
house just the other side of Atlee. My wife was very anxious
to get to Ellerson. And I told her she would have to wait a
few minutes because Atlee came before Ellerson on the way in.
We recognized where we were by the Trainham house and
I said to her, "We are not even to Atlee vet, here is Trainham's house we are passing no\v."
page 226 } Q. Did you know Mr. Trainham 7
A. Yes, yes.
Q. Which side of the track was that?
A. That is on the left side of the track coming to Richmond.
Q. That is west of this crossing?
A. Yes, sir.
Q. ·was your wife disturbed about whether you were going
to get there in time to get off 7
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A. i..ven, she is just a woman, she is always anxious and· in
a hurry when going somewhere.
_
Q. Did she have any difficulty getting you to hurry, is that

iU
A. Well, she had to get to work by nine o'clock, she was
supposed to be at work by nine o'clock. But I was off -for
the rest of the day and I wasn't in too big a hurry.
Q. 'What were you doing as the train approached this crossing besides looking out the window to find out where you
were?
.
.
A. i..Vell, I kn~w it was near the end of the line fur us and
I was just watching all the landmarks as we went on down.
Q. Did you hear anything as the train went along from
Trainham 's house on east 1
page 227 } A. ·weu, the train whistle was blowing just east
of Trainham 's house, it was blowing all around, I
don't think it ever stopped blowing from the time we hit that
split rail at Doswell, it blew most of the way on down.
·
Q. i..vas it blowing from the time it passed the Trainham
house to the crossing Y
•
A. It was blowing then.
·Q. ·Did you make any comment on that at the time to your
wife?

,v

Mr. l\Icrhige: e object to any comment that the gentleman
might have made to his wife, sir.
Mr. Spicer: I am not asking him what he said but just
askin~ 1nm if he made a comment.
A. Did I make any comment f
Q. Yes.
A. Yes, sir, I said it was-

TI1e Court: No, don't tell what it was. W c ju~t want to
know whether you did or not.
Q. You did make a comment 1
A. Yes, sir.
Q. "rerc you sitting clown or standing up1
A. We were standing up.
page 228 ~ Q. Were you standing still or were you moving f

A. ·w11en we gof:Q. I mean when you passed Trainham's house1
A. No, sir. We were in tlie first car then, we had just
gotten up to the end of tlie car where the conductor .and the
porter were.

C. & 0. Ry Co. v. Rudolph A. Hanes, Adm'r., etc.

145,

William 0. Harris,
Q. ·what kind of a blow was it, did you have any trouble
l1earing it Y
A. No, sir, we di<ln 't have any trouble hearing it.
Q. \Vas it more than one blowf
A. I couldn't tell you how many, but it was just blowing
steady it seemed to us, it seemed to me at least.
· Q. Did you have any difficulty hearing it 7
A. No, sir.
Q. Did you see any vehicle at the crossing as the train
passed by7
A. No, sir, I couldn't see the crossing at all.
Q. I mean on the side of the crossing 7
A. No, sir.
Q. On the road on either side of the crossing?
A. No, sir.
Q. \Vell, you heard the train whistle blowing, what was the
next thing you heard 7 ·
page 229 ~ A. \Ve f cit a little lurch and then felt the train
stop, I mean braking to stop. '\Ve didn't see what
it. had hit or anything, we didn't know what it had hit at all.
And I heard one of theQ. Don't say what anyone said. Did the train stop?
A. Yes, sir, the train stopped.
Q. Do you know about where the engine was at the time it
stopped 1
A. The position along the line, you mean 7
Q. Ycs, with reference to the crossing or Atlee or whaU
A. The front of the engine stopped just a.bout to the little
Atlee Station.
Q. That was some distance east of this church crossing?
A. Of wl1ere the accident happened, yes.
Q. Do you know where the train was when you got up from
~,our seat?
·
A. It was this side of Doswell, it was east of Doswell.
CROSS EXAMINATION.
By l\Ir. Merhi~c:
Q. How lonA" bave you lived over here on this
page 230 ~ farm about balf a mile or a mile from tbe Atlantic
Rural Exposition Grounds, I mean has it been a
Ion~ time?
·
A. Oh, about six or seven years.
Q. And I believe you testified that your home is approxi-
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mately half a mile from some C. & O. tracks, is that correct,
aid
A. Towards Richmond.
.
Q. So you hear the train ,vhistle rather frequently at l1ome,
everytime it goes by and blows a whistle you hear it, don't
youY
.
A. If it is blowing pretty loudly we do, but if it is-if the
wind is not coming our way we don't.
Q. You don't hear it?
A. We hear it faintly but you said loudly.
Q. Yes.
A. We hear it but it isn't loud sometimes.
Q. As I understand you got on the train at Cincinnati f
A. We got on the C. & 0. train at Cincinnati.
Q. Is that a sleeper?
.
A. No, sir. Yes, it is a sleeper train, sure.
Q. ,Vhere were you coming from, Mr. Harris f
A. Indianapolis.
Q. Had you been riding the coach all the way Y
.
A. Yes.
page 231 ~ Q. ,v11at time did you start your trip in In:dianapolis Y
A. The accident happened on Monday morning, we started
about 2 o'clock on Sunday afternoon before.
Q. And if you got any sleep at all you got it in the coach
scats, is that correct, sirY
A. Yes, sir.
.
. · Q. Had not you been traveling from the ,vest to the East
even further than Indianapolis?
A. We went to sec some friends just out of Indianapolis,
but they drove us in the car to Indianapolis.
· Q. So you stayed in Indianapolis for some time 7
A. No, we did not stay there at all.
Q. Near there7
·
A. We were near there since Thanksgiving Eve.
Q. And you were on your way back home, just you and your
wife7
A. That's right.
Q. So you bad not had any appreciable sleep, as I under~
stand you, from the time you got on the train at Indianapolis
until you got home,' that is except for what sleep you get in
·
the conch, is that correct. sir?
A. We slept pretty good.
Q. Did the conductor· tell you when to move up to another
car7
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A. No, sir, the porter came back and told µsit
page 232 } would not be long now before we would be to
Ellerson. He said, ·ccr will take your bags up to
the door whicl1 is going to be stopped at the platform."
Q. Any more people in the car with you, or, was the train
fairly full that day'l
A. Which coacl1 do you mean 'l
Q. The first coach, I mean before you moved up T
A. Before I moved up' or after I got up 'l
Q. No, before you moved· up?
A. Well, the coacl1 that we were sitting in from Cincinnati
was probably half full, is that what you mean, sir'l
Q. I wanted to know if there were many people on the train
when this accident occurred, that is a simple way of putting
it, :Mr. Harris 'l
·.
· A. Well, I don't tbink-w~en we came up to the first coach
I don't know how many coaches we came through, probably
one or two.
. Q. In the first coach did you notice l1ow many people there
were, that is in the first coach specifically, were there as many
as 10 or 12 or 15 tllere 7
A. Well, it was two ladies I remember and-in fact, I had
not had time to look around when the accident happened to
see how many people were in there, to tell you
page 233 ~ the truth.
Q. You had been traveling between coaches so
to speak and had just gotten into the first coach when you felt
a lurch, is that it Y
A. "\Ve saw Trainliam's house when we were in the first
coach, and I had not had time to see how many people were
in there.
Q. You got from 1\lr. Trainham 's l1ouse, wherever that
might be, you got to the scene of where this accident occurred
before you even had time really to look around the coach and
.see who was in there, if anyone, isn't that correcU
A. No, it was quite a few people in there.
Q. Quite a few people Y
A. Yes.
Q. Did you notice the conductor in there 7
A. In this first coach 1
Q. Yes.
A. Yes, sir.
Q. I believe you said you had heard a whistle from Doswell
on, is that correct? ·
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A. Not continuously but he was blowing on and off all the
way down there.
· Q. Shorts and longs and so forth f
A. Yes, yes.
page 234 ~· Q. Did you know the conductorf
A. No, sir, never seen him before.
Q. Now imm~cliately after the accident did the conductor
get your name ·and address and the names and addresses of
the other folks in the coach that you were in, did you notice
that7
·
A. t don't know, sir.
Q. Did he get yours f
A. No, sir.
Q. Did you give your name to anyone on the train f
A. No, sir.
Q. Did he ask you for your name, the conductor or engineer?
A. No, sir, he didn't ask me for my name.
Q. Now you still had some little distance to go from Atlee
to Ellerson, didn't you, now bow far would you say that was f
A. I would say probably two and a half miles.
Q. Did I understand you to tell the jury you were standing
from the time you went in the first coach until the accident occurred 7
A. W c were standing when the accident occurred. W c had
just gotten up into that end of the conch.
Q. Were you standing because you had not had
page 235 ~ time to take a seat or were you standing waiting
to get offf
A. Thnt 's right, that's right, yes.
Q. Which one was it!
. A. You see, we were coming on up through there and we
got into the last coach. And we probably would have stood
all the way to Ellerson because it just took two or three minutes more to get down there from where the accident happened.
Q. Were you looking out the window f
A. Yes, sir.
Q. Did you pay any particular attention to things outside,
Mr. Harris1
A. Yes, sir.
Q. Mr. Trainham 's house, that is wcRt of the crossing where
the accident occurred, is that correct, sir Y
A. Y cs, sir, probably half a mile.

...
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Q. Are you familiar with that track or was that the first
time you had been on it 7
A. Oh no, I know the neighborhood pretty well, uh huh.
Q. Is he west of the curve immediately preceding the cross.
ing where this accident occurred f
A. He is west, yes, west of a small curve there.
Q. On the other side of the curve?
page 236 ~ A. Atlee, no, I mean the church crossing.
Q. And you said that you beard the whistle
blowing then; I believe you testified that as you got to Mr.
Trainham 's houseA. I said it was blowing just as we passed Mr. Trainham's
house, yes.
Q. And it blew steady from then on, did it, or did it stop?
A. Well, to tell you the truth, I couldn't tell you, but I knew
it was blowing when it came by there.
Q. You know it was blowing when it passed Trainham 's
housc1
A. Yes, it was blowing on down there.
Q. Did you pay any attention to whether it continued to
blow or stop 1
A. w·en, I don't think be would have stopped.
Q. Excuse me, you may have misunderstood my question,
getting back to that day, the day of the accident now, did you
pay any attention to whether that whistle continued to blow
or not, not what you think, sir, but what you actually 1·ecall,
I am not trying to be facetious, sir, but not what you think but
what you actually recall 7
A. I would say be was blowing all the way to that cros~
ing.
page 237 ~ Q. That is your best recollection 7
A. Yes, sir.
Q. From the time he passed Mr. Trninham's, just this side
of Mr. Trainham 's house 7
A. Ycs, sir.
,
Q. And you associate the ,vhistlc with the fact that you saw
Mr. Trainham 's house 1
A. I remember it was blowing now because my wife saidQ. I think she is going to be here, so don't tell us what she
said. Was it a steadv whistle or was it a bell?
A. We couldn't hear a bell at all, I don't imagine, sir. I
never heard one on the whole trip.
Q. Was it a steady whistle or clid it alternate, longs and
shorts or something of that sort 1
.

i

150 .

Supreme Court of Appeals of Virginia.

William 0. Harris,
. A. I would say it was more off and on than long, I mean on
all the way.
·
Q. That is what I mean, a sort of alternating thing, was it
not, alternating, a whistle and then a break, and then a whistle,
is that what you are describing'/. :
A. Yes, sir, that's the way it blowed.
·
.
Q. Did you hear it when you felt the lurch, do you recall'/
A. You mean right at that split second 'l
page 238 } Q. Yes, sir.
.
. A. I couldn't tell you, sir. It just happened
right so fast there I couldn't tell you, sir.
· '
Q. Do you know how the C. & O;happened to get your nnme,
Mr. Harris'l
A. Yes~ sir, I know· exactly how they got it.
Q. Did a friend of yours give it to them or did you call them
or something!
·
A. No, sir, it was real funny the way they·did get it. You
want me to tell you how 7
Q. Did you volunteer your name to anyone 'l
A. Do you want me to tell youQ. They contacted you some time ago, isn't that correcU ·
A. They got my name the day of the accident.
Q. Did someone from the C. & O. get your name the day of
the accident 'l
A. Yes, sir.
Q. Who was that, do you recall T
A. Mr. Wilkinson.
Q. Did you see him taking any other names of people on,
that train 'l
·
A. You asked me before about the conducto1•. My name
wasn't taken at the train at all. .
Q. It was taken later 7
page 239 } A. Later in the day, yes.
Q. l\fr. Wilkinson came by an<l saw you later
that day7
A. That's right, sir.
Q. And you gave him a statement, did you not, as to your
best recollection as to what happened 'l
A. Yes, sir.
Q. I presume that you have.never seen me before, isn't that
correct, sir Y .
A. Yes, sir.
.
· Q. Did· you have any particular reason for not discussing
the facts of this accident with Mr. Fleischer or Mr. Hirschler
here who represent the plaintiff?
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· A. I beg youl' pardon. ·
·
. ..
Q. Did you have any particular reason for not· discussing
the facts of this accident with these gentlemen, Mr. Hirschler
and 1\fr. Fleischer when they called you and askea.· youJf they
could talk to you about the accident and asked' u ·they could
come by and sec you 7
· ···
A. No, I didn't have any reason not to talk to them.
Q. But you did tell them you didn't want to discuss it with

ili~T
..
A. That's right, sir.
..
Q. Did either one of these gentlemen call you

page 240} on the telephone, Mr. Hirschler or Mr. Fleischer,
did either of them·ca11 you on the telephone about
the accident7
·· ·
A. He called me, 1\~r. Hirschler called _me two or three weeks
ago.
Q. What did he ask you 7
A. He asked me was l on the train. :
Q. Did you tell him you were on the train 7 ·
·
A. I don't know whether he asked me whether my, wife·was
on there or not, but he asked me if I was on the train. I told
him yes. Then he asked me a couple more questio.ns.- .
Q. What did he ask you 7 ·
A. He asked me was the whistle blowing approaching that
crossing.
Q. What did you tell him t
A. I told him yes, sir.
Q. Did he make any comment on that!
! . , ·
A. He said, ""\Vell, some of the people who live up near th&
crossing seem to think it wasn't blowing." I said, "Well; I
couldn't tell you about· them~"
··
Q. Did lie make any further comment about whether he
wanted you ns·n witness or noU
·
A. He asked me-no, didn't ask me about being a witness,
he asked me, oh, he said-I told him it blew.
page 241}

RE-DIRECT EXAMINATION.

By 1\Ir. Spicer:
Q. After you told him the train did blowA. He said, '' I don't think I would want you as a witness
then."
Q. That was the same conversation 1
A. Then he asked me how many men were there riding in
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the cab, how many riding in the cab of the engine, and I told
him I didn't know.
Q. Did yon answer all the questions or attempt to answer
t:he questions that be asked you in that conversation 7
A. Yes, sir, I think so.
Q. That was about two or three weeks ago l
A. Probably three weeks now.
Q. Did you hang up on him 1
A. Oh no.·
Q. He tolq. you he didn't want you 1
A. No, it jn$t seemed like a regular conversation you would
have over a telephone with somebody, and that was all there
was to it.

RE-CROSS EXAMINATION.
By Mr. Merhige:
Q. l\Ir. Hirschler was very polite about it, was he not, Mr.
Harris, in discussmg this with you 7
page 242 ~ A. Yes, sir, yes.
·
"Q. But he did ask you for permission to come
out and see you and Mrs. Harris, did he not, and you told him
you did not want to discuss it with him Y
A. Not at that time.
Q. Diel he subsequentlyY
A. Later.
Q. And you told him not to come out, that yon didn't want
to discuss it with him, isn't that correcU
. A. Somebody called my house Sunday night at 8:30.
Q. Last Sunday Y
A. Last Sunday night at 8 :30 and talked to me. And I understood him to say it was Mr. Hirschler. · And I made an appointment for him to meet me at my house the next evening at
1 :30. But after thinking it oYer during the night and me
having been summonsed by the C. & O.; I thought I better not
talk to him, so I called him :Monday morning at his office and
talked to him. He didn't know what I was talking about at
first.
By l\Ir. Spicer:
·
Q. What was said 1
A. He didn 1t know what I was talking about at first. And
things got pretty hot there for a while, but. we
page 243 ~ calmed down and he said, "W'cll, I think I know
who called you, it was Mr. ,verner who is doing
some investigating on the case."
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By Mr. l\Ierhige:
Q. l\fr. Hirschler told you he didn't know anything about
the call, is that correct f
A. That's right.
Q. And you called l\Ir. Hirschler to tell him you had· decided since you had been subpoenaed by the C. & 0. that you
were not going to discuss it with him, is that right 1
A. Yes, sir, I thought I better, yes, sir.
By Mr. Spicer:
Q. Wl1at hours do you work?
A. I generally work from about 2 :30 in the morning until
about 12.
Q. You were working that morning Y
A. Well, Monday is. a pretty rough clay for us, our biggest
clay, collecting and all that kind of stuff~ And I just thought
I had to work again yesterday morning, which was Tuesday,
and then come down here all day, I tl10ught it would be just
too much on me after staying up so much.
page 244 ~ Q. l\[r. Hirschler told you he didn't want you
as a witness in the previous conversationMr. ~Ierhige: The witness has not said that at all, sir. .
The Court: I understood him to say so, the first conversation.
A. He said, he said, "You wouldn't do me any good as a
witness." I think that's what was said, that I wouldn't do
him any good as a witness.
Q. l\Ir. Harris, the testimony you have given here on the
stand is substantially the same statement that you made soon
after the accident occurred, clidn 't you 7
A. To the best of mv recollection I think so, Mr. Spicer. I
l1ave not seen what I ;vrote since the accident happened, but
to the best of. my recollection that is right.
Q. You testified now according to the best of your recollection f
A. That's right, sir.
By l\Ir. l\Ierhige :
Q. Have you discussed this matter with l\Ir. Wilkinson from
the C. & 0. since the first time or anyone else from the C. & O. f
A. l\Ir. Spicer came out and :l'\[r. Wilkinson. I
page 245 ~ never had seen ::\[r. Spicer, never had seen him or
the other man before, and he just brought them
out that clay.
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:

'

Q. Is Mr. Wilkinson in the Courtroom today!
A. He is outside.
By Mr. Spicer:
Q. Did you know l\f rs. Hanes T
. A. Yes, sir.
·
· Q. In what connection had you met herT
.
.
A. Her husband worked the same place that I did, he has
worked there.
.
Q. Were there any activities of the employees that you had
all participated in T ·
A. We used to go bowling, we had some bowling teams at
the dairy and we bowled two or three years there together.
Q. You have no feeling in any sense against Mr. Hanes?
A. Oh, positively not.
Q. Or Mrs. Hanes T
A. No, sir.
Q. You are testifying here because you were summonsed
to appear to tell what you knew about iU
A. That's right, sir.
page 246 } By Mr. Merhige:
·
Q. I did not get your address, Mr. Harris7
A. R. F. D. 4, Fairview Farm.
REBECCA S. HARRIS,
a witness introduced in behalf of the defendants, first being

duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Spicer:
Q. Please give us your full name nnd where you live7
A. Rebecca Scott Harris, R. F. D. 4, Fairview Farm, Richmond.
Q. You are the wife of i\Ir. William O. Harris, is that righti
A. Yes, sir.
·
Q. Do you work, l\frs. Harris T
A. Yes, sir, I am secretary to :Mr. Beecher
page 247 } Stallard.·
Q. A lawyer7
A. Yes, sir.
Q. Do you live with your husband at Fairview Farm!
A. Yes, sir.
·
.
.
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Q. '\Vere you on the train· which was involved in this accident which we are here about today?
A. Yes, sir.
·
Q. Was your husband with you 7
A. Yes, sir.
Q. Where had you been Y
.
A. We had been to Logansport, Indiana, but we caught the
train at Indianapolis and transferred at Cincinnati to that
train which we were on when we came into Richmond.
Q. Had you made any arrangements about getting back to
your job¥
A. Yes, sir, we were to get off of the train at EUerson, Vir:ginia, which was just below our house. We were to get in
there to put me to work in time to be at the office by nine
o'clock.
Q. Your office is in the Central National Bank Building?
A. Yes, sir.
·
Q. Had some friends arranged to meet you
.
page 248 } there?
A. Yes, sir, my next door neighbor, Mrs. Margaret Warriner, she was going to pick us up at Ellerson.
Q. That was a special stop for the train, wasn't it, you had
to make a special request?
· A. We had to request that it stop for us.
Q. And you had made that arrangement with the conductor!
A. Ycs, sir, yes ..
Q. vVhat were you doing a few minutes before the accident
occurred?
A. Well, we were getting ready to move from the coach that
we were in to the front coach that was to stop opposite the
platform to let us off at Ellerson, Virginia.
Q. Do you know whether tl1at was the first coach in the train
ornoU
A. I aon 't know exactly how many coaches we were back of
the first coach, but it was the first coach back of the engine that
we were heading for, but I don't know whether we were two
or three coaches back of that.
Q. What were you doing then i
A. We were getting ready to move through the train, get
our bags and move up through to the front of the train so that
we would be there to get off at the station when it stopped at
Ellerson.
Q. Were you concerned in any way about it 1
page 249 } A. Well, I was a little excited about it because
my husband didn't want to, he seemed to think we
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had plenty of time and I was trying to get him to move on up
into the train because I thought we would be coming into Ellerson. And he tumed to me and said that we had plenty of time
because we were only at Atlee, that the whistle was blowing
for the Atlee stop. And so I stopped and listened to l1ear the
whistle and did hear it blow. And he also pointed out this
friend's home, l\Ir. Trainbam. He is dead now and doesn't
live there, but he pointed out this house and he stooped down
in the train .. r:,yas standing up in tl1e train and stooped down
and looked out th~ window and saw l\fr. Trainham 's house.
That is about oil, l would say between a quarter and a half a
mile west of the.crossing there at Atlee where the train whistle
··
was blowing.
Q. You all had known Mr. Trainl1am f
A. Yes, sir, ho was n veterinarian and we had kuown him.
:My uncle owned horses and he Imel lots of times attended them.
Q. After you passed that house you noticed the whistle·was
blowing¥
·
A. It was either blowing as we passed that house or it blew
very shortly thereafter.
Q. Did it continue to blow 1
A. I wouldn't know how long it blew but it did
page 250 } blow. I mean it wasn't just a short toot of a
wJ1istle, it was reaJiy blowing.
Q. You didn't have any difficulty in hearing it 7
A. Oh no, dicln 't have any difficulty hearing it, but my mind
was on moving up in the front of tbe train. And I was just,
I wasn't paying any attention to exactly the number of seconds
that the whistle was bfowing.
Q. Your primary concem was you did not want to get taken
by Ellerson f
A. That's right, I wanted to get off at Ellerson and I
wanted to get there so we would be able to get off.
Q. And your husband pointed out this house to reassure you
that you had not gotten to Ellerson f
A. That's right.
Q. What did you do then 1
A. \Vell, we were moving, I mean soon after-We bad either
started to move just ns I looked at the house I was standing
up in the coach, and I don't know whether we had started to
walk before he showed me the house, but we were definitely
standing up in the conch, and we moved along right after that
right on up to the front coach. And when the train stopped
we were definitely in the front coach. Now whether we had
been there any length of time I don't know.

_,
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Q. Where were your bags Y
A. The porter had our bags. He was moving
those for us and he lmd picked them up. He sat
them in a doorway a little bit before we got up to move, he
picked them up and carried them on up and sat them on the
doorway to the coach where we were to get off.
Q. That is where you were heading at the time the acci~ent
happened]
A. Yes, sir, yes.
Q. Is there any doubt in your mind about the whistle hav.
ing blown]
A. No, 110 doubt in my mind at all that it blew.
Q. What kind of day was it 1
A. It was a clear, cold day, because after the accident hap.
pened I stuck my bend out of the train door, I thought maybe
I might get off the train, and it was so cold I decided to stay
011, but it was definitely a clear, cold day.
page 251 }

CROSS EXAMINATION.

By :Mr. Fleischer:
Q. I believe we are neighbors, are we not¥
A. Ycs, sir, we arc.
Q. l\frs. Harris, I believe you have told us that you were
originally seated some coaches down from the front coach, is
that correct 1
A. That's right.
page 252 } Q. And when tlie porter cnme he started to
move you forward to this first coach Y
A. That's right.
Q. I think you testified thnt you are not sure when you
passed Trainham 's house whether you were in the front coach
or you were moving towards it, is that what you said, is that
correct?
A. I am pretty positive we went in the front coach, but we
were in the-either in the process or we started right after
that to move, but I wns standing up because I remember
leaning over to see out of the window on the train coach.
Q. You were not in the front eonch but you were moving
from some coach forward, just where of course you don't
remember nt. tlrnt particular time?
A. That's right, that's right.
Q. As I understand it you were somewhat nervous or
anxious about getting to work, and vour husband bent down
and said, "There is Trninlmm 's house" 1
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A. That's right, he said, "There is Dr. Trainham's house."
Q. Was Dr. Trainham's house on the left or on the right
side of the coach 'l .
A. We looked out of the left window heading
page 253 ~ toward Richmond to see the house.
Q. Do you recall how far Mr. Trainham's house
was from the Atlee Station 'l
A: No, I do not.
Q. Do you recall how far it was, are you familiar with this
crossing just bef~re the Atlee Station 'l
A. Yes, sir.
Q. Do you .recall how far it was from the crossing'l
A. I would say that it was between a quarter and a half
a mile, between that.
.. Q. And when you looked out to see Dr. Trainham 's house
you said at that time you heard a whistle'/
· A. The whistle either started then or had been blowing
at that time, but it was· blowing just as my husband pointed
out the house to me.
Q. Now I think you said that after that you were not paying
any particular attention to the whistle'l
A. No, I wasn't, but it was blowing, it definitely was blowing
so that I heard it good, blowing.
. Q. It was blowing at Dr. Trainham's house or right after
thatY
A. That's rigI1t, that's right.
Q. Do you know whether it continued to blow Y
A. No, I do not.
page 254 ~ Q. You don't know f
A. No.
Q. So actually what you know, :Mrs. Harris, to the best
:of your recollection is that as you bent clown someone pointed
out Pete Trainham 's I1ouse, they called him Pete, isn't that
right?
A. I just know him as Dr. Trainham.
. Q. And you heard a whistle there f
. A. That's right.
Q. And the fact that voa saw his house fixes that whistle
in your mind 'l
•
A. That's right.
Q. But you don't know what happened after that with
respect to the whistle 7
A. No.
Q. Did you give any statements to any gentlemen from the
C. & O.'l
·
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A. Yes, I did.
Q. Written statements?
A. Yes, sir.
·
Q. Do you know to whom you gave iU ·
A. Mr. Wilkinson.
··
Q. Mr. Wilkinson?
A. Yes, sir, I don't know his initials, I .think he is an employee of the C. & 0.
page 255 ~ Q. Have any of the gentlemen from the C. & O.
been to your hornet
·
A. Yes, sir.
Q. And you have talked to them there?
A. Yes, sir.
·· '
Q. Do you recall whether this train was going particularly
fast or slow or anything?
·
·
A. No, I do not, I do not.
·
Q. In this front coach when you finally got there, were there
other people in the coach 7
A. Yes, sir.
. Q. Do you recall how many there were in numbers, ap·
· · ··
proximately t
A. There was a lady who had gotten on at Charlottesville,
and there was a lady which was-she was bending for Norfolk. And the conductor was in the first coach working over
some of his papers up at the front of the conch. And I think
it was one other gentleman, but I don't know who he was.
Q. You know there were at least three people and the conductor, and it might have been more 1
A. Yes, of course my husband and I were in there.
RE-DIRECT EXAMINATION.
By Mr. Spicer:
page 256 ~ Q. Did you know any of the other people in the
· coachi
A. No, only way that I got to know even who they were or
wl1ere they l1ad gotten on was we started to talking after the
train stopped for the accident, because one other ]ady was on
there and sl1e was just about as anxious to get to Richmond as
I was. And the fact the train was being he]d up gave her some '
concern, too.
·
Q. You did not notice anything particular about the speed
of the train?
A. No, sir, I couldn't say, it was not I don't think anything-I mean really going very fast because I think I would
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have probably noticed that walking through the train, it would
probably have rocked the train and make some moti~n that
would have caused me to be off balance and to make 1t hard
to walk through the train, which it was not.
Q. You did not have any difficulty walking through the
traint
A. No, sir; ·no, sir.
Q. You . did not suffer any discomfort or account of the
way it was going7
A. No, sir, no.
Q. Could you hear the blowing after your husband pointed
out Dr. Trainham's house7
page 257 } A. Ycs, sir, because I was not paying any attention to the whistle until he pointed out to me
that house because I had my mind on getting up to the front
coach.
Q. But you are sure you heard it then 7
A. Yes, sir, it definitely was blowing then, yes, sir, it positively was.
Q. You don't know bow long it did blow Y
A. No, sir, no, sir, because my mind went back off of that
onto my other problem of getting up to the front of the train.
Q. You were due to be at work at nine o'clocki
A. Yes, sir, yes, and I had planned to get off of the train.
Q. To enable you to get there 7
A. To enable me to come on up to my house and get to
work.
Q. And the office you work in is in the same building with
Mr. Hirschler and Mr. Fleischer7
A. Yes, sir, I think they are probablv several floors above
me. I am on sbcth and I think thev are on 10 or 11, some•
thing like that.
. Q. W1iat you have testified to today is substantially what
you told me, is it not?
A. I think it is pretty much what I put in that
page 258 ~ statement that I signed for Mr. ,vilkinson if I am
not mistaken.
Q. And you are testifying according to vour recollection Y
A. Yes, sir.
•
Q. Mr. Hirschler and !\fr. Fleischer, have they been in
touch with you 1
A. No, sir.
By Mr. Fleischer:
Q. We have never talked to yon, have we?
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;

A. No, no.
Q. And although we have been nodding acquaintances we
have never actually been introduced 1
A. No, that's right.
Q. And no one ever told me your name was Mrs. Harris,
is that right 1
A. No.
page 259 }

WILLIAN BROWN JONES,
a witness introduced in behalf of the defendants,

first being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Spicer:

·

.

. Q. Please give us your full name, residence and occupation.
· A. ,vmiam Brown Jones, 1698 Rugby Avenue, Charlottesville. I am a brakemun for the C. & 0. Railway.
Q. How long have you been a brakeman for the C. & 0.

Railroad?
A. You mean now or at the time of the accident?
Q. Now.
A. Thirteen yea rs.
Q. ,vere you on the train which was involved in this accident at a crossing near Atlee?
A. Yes, sir.
Q. ,vhat was your job thoreY
A. Flagman.
Q. ,vhere docs the flagman ride Y
A. In the rear car of tlJC train.
Q. Were yon riding in the rear car at the time?
A. Yes, Air.
page 260 } Q. Did that train have passenger coaches as
well as other coaches?
A. Yes, it did.
Q. What kind of other coaches does it carrvY
A. W'ell, it has a pulhnan. dining car, passenger coaches,
·mail and express cars.
Q. Which part of the train or express cars are the mail
cars]
A. The head encl, next to the engine.
Q. ,vhat was the first thing out of the ordinary that vou
noticed in comin~ toward Atlee 1
•
A. It was rnakinA" an unn~ual application of the brakes.
Q. What happened after that 1

.
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A. He applied the brake and I knew he was coming to a full
,stop. And I got. up and slipped on my coat and stepped outside of the train onto the railroad track.
Q. Was it a cold morning!
. A. Cold. enough for a coat, yes, sir, I would say it was at
least in the thirties.
·
Q. You mean an overcoat Y
A. Yes, sir.
Q. And you got off the train Y
A. Yes, sir.
Q. "Which side of the train did you get off!
page 261 ~ A. On tlie right-hand side facing the train from
the rear.
Q. Facing the· front of the train 7
A. Yes, sir.
.- Q. What did you do when you got off?
A. Well, I looked up f1·ont to see what was happening for
just a few seconds and then started on back to flng any train
coming behind us. .
· · Q. ·what are a flagman's duties in such a situation 7
A. To protect tbe rear of the train inimediately.
Q. To keep anything from coming into iU
A. Yes, sir.
Q. You didn't know for what reason the train stopped41
A. No,no.
Q. You were 12 cars away from the engine?
A. Yes, sir.
Q. And you started walking then back immediatelvf
·
A. That's right.
Q. How far back did you go?
A. Well, first I went on back I would sav about half way
·
from the train to the crossing.
Q. Was the crossing in sight of you at thnt time?
A. Yes, sir.
page 262 ~ Q. Did you see any automobile or truck in the
neigl1borl1ood of tbat crossing when you went
back!
A. No, only truck or any people that I saw nnd nlJ were the
people killing hogs at a house near the crossing.
Q. On which side of tl1e track?
A. That would he on the nortll side.
• Q. Did you look back, you went back as fnr ns the cross-

mg!

-

A. That's rigltt, later on I was back at tl1e crossing I guess
within ten minutes after the train stopped.
·
.
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Q. And you were in sight of the crossing ~( il?,~ time yo~
got off, weren't you 'l
.. . :
_. , ·. .
,
A. Tl1at's right.
Q. If anyone had crossed the track would you have been in
a position to see them Y
A. I think I would have.
. ·; :· · . · :·
Q. Did you see anyone walking around on the gr.ound near
the crossing?
.
.
A. No, sir.
.
. . .
.
Q. You didn't see any vehicle go over the track from the
south side to the north side 7
.
·
A. No, sir.
.. · ·.. ,
Q. Did you see any parts of an_.~utomobile or any clothing
. .
of any kind f
page 263 ~ A. Yes, I saw a woman's. shoe lying 'beside the
track, I would say half-way between the rear of
the train and the crossing. And when I reached the crossing
I saw a hat.
Q. ·where was the haU
.' '- .
A. Just east of the road crossing.
Q. "Which side 'l
. , .
A. On the north side, between the main line and the passing
track.
·
Q. Did you see any part of an auto~obile anywhere as
you were going up the crossing?
A. Well, I saw some nuts and bolts lying in between the
rail at various points, but I coulcln 't identify them as automo:bile parts at the time. And when I got back to the crossing
over in a little field to the south of the main line there was a
bood and an air filter for an automobile.
.1 •

•

••

lfr. Merhige: I have no question of this witness, sir.
By Mr. Spicer: (Continued)
Q. I believe I bave one or two more questions, are. you
normally able to hear the whistle signal when sitting in the
rear coach?
A. Not normally with the pullman closed.
page 264 ~ Q. Was the coach closed on this morning?
A. Yes, sir.
Q. On this· morning that the accident occurred!
... A. Yes, sir.
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HOWARD RANDOLPH MILLS,
a witness introduced in behalf of the defendants, first being
duly sworn, testified as follows:
·
DIRECT EXAMINATION.
By Mr. Spicer:
· · Q. Please state· your full name, residence and occupation l
A. Howard Randolph Mills, I live at Charlottesville, I am
a brakeman on the C. & O.
· Q. How fong'h..ave you been in the service of the C. & 0.?
A. About tw~ve and a half years.
.
Q. Were you on the train which was involved in the acci. dent tllat we arc concerned with here today, sir!
page 265 ~ A. Yes, sir.
Q. What was your job on that train f
. A. Baggage man.
Q. \Vhere were yon when the train got to the crossing at
Atlee where the accident happened 1
·
A. I was in the head coach right behind the baggage car.
Q. Now the bead coach is not next to the engine, was iU .
A. No, sir, no, sir, we had a couple of mail cars-it was
three cars ahead of the coach.
Q. Three cars ahead of the first coach, mail cars and baggage cars, is that right?
A. Yes, sir.
Q. ·where were you in the coach, the first coacl1, at the time
you went by the crossingf
A. I was sitting on the right-hand side looking out the
window.
Q. The right-hand side facing forward?
A. Yes, sir.
Q. Yon remember feeling n lurch or something of the train!
A. ·well, no, I can't say I felt a lurch.
Q. Did you hear any noise?
·
A. No.
Q. Did tlle train suddenly put on the brakes f
page 266 ~ A. Yes, sir, it went on after we was over the
crossing.
Q. Yon were conscious of thaU
A. I could feel that, yes, sir.
Q. You were looking out on the right-hand side, did von sec
any, as you passed that crossing did you see anv truck or anv
motor vehicle of any kind?
•
·
A. No.

\
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Q. On the road tllat leads up to the crossing'l
.A. No, sir.
Q. Did you see any man walking around on the ground in
that space t
A. No, sir.
Q. If anyone bad been on the part of the road between the
railroad and the road that runs along~ide of the track at that
time would you have seen them!
Mr. Merhige: If Your Honor please, that is a conclusion
for the jury to draw, sir.
The Court: Objection sustained.
Mr. l\forhigc: Thank you, sir.

Q. You were looking out in that direction 1
A. Yes, sir.
Q. As the train went by did you see anything, I
page 267 } mean after you passed the crossing 1
A.
en, the only thing I saw was a 1100d from
a car, and I saw the oil filter and it was still rolling when I
·saw it so I knew we had hit something.
Q. Did you go to get out after the accident 'l
A. Yes, sir.
Q. Did you help take the lady out of the cad
A. Y~s, sir, I went up and I saw couldn't anything be done
to help her, so I came back to the baggage car and got a
stretcher and went up and helped get her out.

,v

CROSS EXAMINATION.
Bv :Mr. Fleischer:
'Q. The trnin was moving pretty quickly as it was approach-

in~ thnt accident crossing, was it noU
A. Yes, sir.
Q. Do you have any idea how fast it was going?
A. ,veil, it is hard to jucl~e, back there it would be hard to
say but I would say around 50 miles an hour.
Q. Could it have been going fasted
A. It could have been going a little faster but I don't think
it was.
Q. But it coulcl have been 1
A. Oh, it could have been, yes, sir.
Q. And when you sit in a train things go past
page 268 } you pretty quickly, don't they 1
A. Well, yes, sir, they do, but after so long a
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time you get so you can. notice objects pretty well and judge
the speed.·
. Q. Are you very familiar with this crossing, sir'l
A. Well, I had been by there a lot of times.
·
.
Q. You know to the church side of the crossing there is a
church there 'l
.· A. Yes, sir.
.
Q. And you know it is a big free right down there, are you
familiar with thaU
. A. Well, there is a tree in there somewhere, I can't just ex·
actly place it.
Q. Do you know how many feet back that tree is f
A. No, sir.
Q. I show you this plat which is Plaintiff's Exhibit No. l
and ask you to look south of the crossing, you see this 'big
tree back here (indicating) 'l
·
A. Yes, sir.
·
Q. And just around there the road bends, doesn't it!
,n A. Yes, sir.
Q. Now if something were standing by that tree
page 269 ~ or perhaps a little in back of it, you don't kno,v
whether you would have seen it or not, do you 'l
A. Well, the tree is not big enough for a car or anything like
that to hide behind
. Q. You were not looking specifically, were you '1
. A. I was looking right there, it is all in front of me.
·
·· Q. You were sitting as a passenger just looking, weren't
you'l
·
A. That's right.
LYNWOOD E. YOUNG,
a witness introduced in behalf of the defendants, first being
duly sworn, testified as follows:

DffiECT EXAMINATION.

By Mr. Spicer:
Q. State your full name and where you Iive'l
. A. Lynwood Earl Young, Ellerson, Virginia.
Q. W'Jiat is your business or occupation f
page 270 ~ A. Farming.
Q. Do you live on the C. & 0. f ·
A. No, sir.
Q. Do you recall the day on which an accident happ~ned at
the crossing west of Atlee, Virginia, in December of 19fi2 f

·...1

'
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A. Yes, sir.
·
..
Q. \Vere you anywhere in the neighborhood of that cross-~
fug7
.
A. I was about two or three hundred feet.
Q. From the crossing7 .
A. From the crossing. · · · ·· · · ·
Q. Were you at any one place 1
A. Yes, sir, at Mr. Verlander's house.·
Q. At Mr. Verlander's ¥
..
A; Yes, sir.
· ··
··
· .
Q. What was being done on that morning at Mr. Verland2
er~!
·
.
A. We were killing hogs.
Q. Was it a pretty cold moriiingf
A. A right cold morning. .
_ ·
Q. You kill hogs in cold weather, don't youf
A. Yes, sir.
Q. Did you know the train was coming</
A. Yes, sir, I saw the train. ·
. t
page 271 } Q. Before the accident happened T. .
A. Yes, before the accident happened.
Q. Where were you at the time T
.
. , . .
A. At a spigot getting a bucket of water for the pot which
was on the fire.
. · ·. '
Q. Were you in any kind of yard?
A. Yes, in Mr. Verlander's yard.
Q. Is it fenced in 1
A. Yes, fence around it.
Q. Where is that with regard to his house?
A. Right at one corner.
Q. Is that towards 301 or towards Charlottesville from his
house?
·
A. Facing towards Richmond, I mean-I was on the corner
coming towards Richmond. . ·
Q. If the railroad goes east and west 7
A. I reckon so.
Q. If we take it as going east and west you were east of
tl10 house, is that right~
· A. Yes.
Q. What did you say you were doing1
A. I was getting a bucket of water to put on the :fire, for one
of the pots.
·· ·
Q. "\VI1ere was lfr .. .V~rlander?
A. He \vas standing at the fire.
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page 272

~

Q. Was he some distance from you Y

A. I reckon he was about 30 feet, 30 or 35 feet.
Q. '\Vas he nearest the crossing?
A. No, I was nearer the crossing.
Q. You were drawing a bucket of water Y
A. Yes, sir.
Q. From a trough 'l
A. From a spigot.
Q. Did you see any automobile before the accident happened!
A. Yes, sir.
Q. "\V.µere was the automobile when you saw it Y
A. The automobile was going toward the track thnt goes
across the crossing.
Q. Did you n,titice how it was proceeding, fast or slow1
A. It was moving slow.
Q. About how slow'l
A. It wasn't moving slow enough to stop all at once, the last
I saw of it. ,
Q. But it was movingf
A. It was moving, yes.
Q. Could you sec who was in the car?
A. No, sir, I couldn't, I conldn 't see because, you know, because the windows were up, it looked like to me
page 273 ~ the windows were up. I just saw the person in the
car, but I wasn't paying much attention to it.
Q. "\V11cn you saw the car how far was the track, rath()r how
far was the car when you last saw it, that is what I mean 7
A. The car was very near on the first track there, I reckon
you call it the siding.
.
Q. ·when you last saw it it was about as far as from here
to that post over here, would that be about it 'l ,
A. Yes, sir, from the first track.
Q. Had you seen it move a little distance before it got there'!
A. Yes.
Q. Before that I mean?
A. Ycs, sir, I saw it before that, after it slacked up.
Q. Did anvthing happen in the yard at the time you last
saw it1
•
·
A. Yes, a man hollered at me, told me to get tlie water before the pot cracked, and I turned and that's the last I saw.
Q. A man told you what 1
A. I was going to get the water before the pot would crack
because didn't have it on the fire, you know.
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Q. You are speaking of the men at Mr. Verlander's, wliocver was with him killing hogs, is
that righU
A. Yes, sir.
Q. And they had a fire under the pot and did not have any
water in itt
A... Ycs, sir, didn't have any water in it and I was getting
the water.
Q. Did you respond to their call?
A. Ycs, sir, I turned right straight on and went because it
won't take long for a pot to crack.
Q. You had the pail of water with you Y
A. Yes, sir, I had the pail of wate1·.
Q. Did anything happen then 'l
A. I just heard a little noise and I happened to turn around
and look, and I never paid any more attention to it. l didn't
see it hit the car or anything and I went right straight on, because the train kept on moving and I never saw the car or the
train at all.
Q. You didn't see any automobile 'l
A. No, sir.
Q. And ,the automobile that you had seen wasn't there!
A. ,vasn 't there, I thought it beat it across the track, and
I went on, clidn 't know a thing else about it until several hours
afcrwarcls and the policeman came up there.
page 275 ~ Q. But you knew the train was coming'l
A. Yes, sk
Q. That was a train coming east?
A. Corning towards Richmond, yes.
Q. Diel you make any comments to Mr. :Verlander when
you went buck there, I don't mean for you to say wlrnt you
. said, but did yon say anything?
A. I don't know if-I believe I did say I saw a little pile of
trash, that's all, dirt or something or other. It was a whole
lot of school children just before it happened, tlw bus had
picked them up nnd gone.
Q. You thought somebody had put sometliing on the track 'l
A. I thought some boys or something just picked up a stick
or something nnd put it on the track, because when you have
a pot on the fire if yon don't put water in it it is apt to be
mightr quick that it would crack open.
Q.
ould you hnve continued to look town rd the croi;sing
except for the fact that they called you '1
A. I believe I would because I enjoy looking at those motors,
page 274

"r

~
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looking at the Diesel motors come by. Everytime I am up in
.that section I always love to look at them, that's all.
Q. But they called for you to help?
A. Yes, sir, they said to come on with the water
·
page 276 ~ and I went on.
Q. What did you all do before you learned about
there had been any accident 'l
A. Well I think, now I am not for sure, but I think· we
dressed two hogs, we had killed them, you see, and put the
water in the barrel ready to scald them. ·when yon take water.
out of the pot we usually put cold water to keep the pot from
cracking. We cleaned two hogs and had them hanging up before I knew anything in the world about it.
Q. When was the first you learned of the accident?
A. ,vhen the policeman came down there.
Q. And asked you if you knew anything about it?
A. Yes, sir, that's the first I heard of it.
Q. Did you see any after the train went by and you heard
the noise and looked over there, did you see nny truck or
anything over on the other side of the track 'l
A. No, sir.
Q. Did you sec any man walking around on the. other side
of the track?
. A. No, sir.
Q.. Did any automobile come over the crossin~ in the opposite way from wl1ere you were watching right after that?
A. Not that I know of, didn't sec any.
page 277

~

CROSS EXAMINATION.

By Mr. Merhige:
Q. Did I understand that this morning that it occurred
was a typical crisp day, a good day for killing hogi:;, waR it t
A. Yes.
Q. That is what you were doing and that is whJtt you W<'re
primarily interested in, isn't that correct, sir?
A. Yes.
Q. You heard some sort of a popping sound, and as I un.derstand it you assumed that perhaps some of the children
had left some sticks or rocks on the tracks, is that correct?
A. Yes.
. Q. They do that fairly frequently, don't they?
A. I don't know. That's what some of them said, I don't
know.
Q. But that is what you thought it was?
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A. Yes.

.

. Q. You were more interested in getting about your duties

than you were looking for anything else, isn't that correct, sir 7
A. Yes.
page 278} Q. Now Mr. Spicer did not ask you this and I
am going to ask you this, sir. Isn't it a fact that
you did not hear any whistle, Mr. Young?
A. I don't remember hearing anything at all.
RE-DIREGT EXAMINATION.
By Mr. Spicer:
Q. You weren't listening out for a whistle, were you 7
A. No, sir, I wasn't listening out for anything like that at
all.
Q. So you wouldn't be in a position to say whether it blew
or not!
A. No, I would not, sir.
·
Q. You had no reason to pay attention to that 7
A. No, sir.
Q. You saw this train coming, though Y
A. Yes, sir, I can say that because I saw it.
page 279 }

L. H. VERLANDER,
a witness introduced in behalf of the defendants,
first being duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Spicer:
'Q. Please state your full name and where you liveT
A. L. H. Verlander, I live at ~tlee, Virginia.
Q. In Hanover County?
A. Yes, sir.
Q. What is your business?
A. I am farming a little bit, trucking at least.
Q. And wl1ere is your 11.ouse located with reference to the
Cool Springs Clmrch crossmg- of tlie C. & 0. 7
A. I reckon my house would be almost due east from that
crossing.
Q. You mean due east as far as the compass io; concerned,
suppose we consider the railroad as running east niul west
there, west being toward Charlottesville and east toward
Richmond, which side of the crossing are you on T
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A. I would be on the east side of it.
Q. And your house is on which side of the railpage 280 ~ road 11
A. '\Yell, supposed to be on the east side of the
railroad, if you go, if you are figuring running this-a-way as
being west (indicating with hands) then I would be over on
this side of the road, east of it (indicating).
Q. There is a road running along the tracks, a higl1way running parallel to the railroad near that crossing, isn't there 11
A. Yes.
·
Q. That runs over to 301?
A. Yes, that would be on the west side of the railroad.
Q. 1.Vell, I want to ask you, are you on the samo side of
the railroad as that highway?
A. No, I am on the east of that.
Q. You are on the opposite side from the highway f
A. Opposite ~ide of the road and the railroad.
Q. In otb,er words, between you and that churcb there is· n
railroad and that road, isn't it T
A. Between me and the church 1
Q. Yes.
l\fr. Fleischer: He is on the other side of the tracks I believe, Mr. Spicer.

A. It is a railroad and a road both between me and the
church.

page 281 ~

~[r. Spicer: That's what I said, that's correct.
I

Q. And the road that goes over the C. & 0. track, yon were
on which side, toward Richmond or toward Charlottesville of
that road?
A. Now I just didn't get you.
Q. You know tl1e road we are talking abouU
A. I know, but yon are talking about the road whirh crosses
the track and goes on down this-a-way (indicating), now which
side of that road am I on? · ·
Q. Yes, are you on the side towards 301 f
A. I must be south of that road.
Q. Are you on the side towards Route 301 or are you on
the side towards Charlottesville?
A. No, sir, I am on the road between the track and 301.
Q. What was going on at your place that morr.ingf
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A. ,vell, we just took a day off to butcher hogs that day,
that's what we were doiug·.
Q. ·was that a cold <lay1
A. Not so awfully cold.
Q. You ha<l to be wol'king on a kind of a cold day to kill
hogs, didn't vou T
A. "Te don't figure the weather cold in the country like
you a_ll <lo in Richmond.
page 282 ~ Q.
ell, you don't kill hogs in warm weather7
A. Of course it has to be reasonably cold to
butcher hogs.
Q. vVas anyone with you?
A. Yes, Mr. Young and my brother-in-law, Mr. Thomas.
Q. That is Mr. L. E. Young who just testified1
A. Yes, sir.
Q. ,vhere were you killing the bogs 1
A. ,ve were right back in the backyard there or ·back lot
between my house and the barn, that's all I can tell you about
where it was at.
Q. ,vhat were you doing at the time that the train came by
the crossing?
A.
en, it had gotten practically about to the last of the
hogs that we had to work on. Myself and :Mr. Thomas was going to put the water in the barrel and myself and l\fr. Thomas
was going to put that one in to scald it. And Mr. Young, he
goes up to get a bucket to put some water in the pot.
Q. A bucket of water?
A. Yes.
Q. What did he do, did you have a fire under the pot 7
A. Oh yes.
page 283 ~ Q. Did you have any· water in it?
A. No, we had taken the water out to put in the
barrel, and you have to have more water in the pot or take
them off the fire, one or the other.
Q. ~Ir. Young was nearer the railroad tracks than you all
were, wasn't he?
A. Yes, lfr. Young was around, I would say 30 or 35 feet
closer to the track than we were.
Q. Diel you all have any reason to call to him 'l
A. Well, knowing that-it's always been a custom to put
water in the pot if yon take it out if you want to heat it on
the fire, tliat is if you want a pot, well, he naturally he was
lookin~ at the train coming, or he was going to look at it until
we ralled him. And then he come on back. Of course naturally he was obeying orders right good.

,v

,v
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Q. You all called to him and he came on with the water
then, did he 'l
A. Yes, he come right away.
Q. He did not wait to seet
A. No, he didn't wait.
Q. Mr. Verlander, did you know the train was approaching
Atlee'l
A. Yes, I knew it was coming by its blowing back up in
there, I reckon a mile and a half back up in there
page 284 ~ at what you call Ferrundini 's crossing. That is
where I noticed the train blowing. After that I
don't pay any more attention to the train, I got used to them
just like a man raising ducks gets used to the ducks.
Q. But you checked that the train wa~ coming Y
A. Yes, I know it was coming.
Q. And you had no reason to be lii;tening to it any further Y
A. No, not a bit.
·
Q. Did you hear anything as tbc train went by the crossingf
A. Oh, I don't really hear so awful good anyway, you know,
but I hear enough to understand sometimes. And they have
always made a little different fuss when they go across the
crossing, I don't know why, maybe it comes in contact with
extra rocks or something which might slip in over the rail
or something, but it always makes a little different noise. But
of course I didn't have any idea it was· any such thing as u
wreck and didn't know for an bour afterwards about it.
Q. How long have yon lived t1Iere, l\fr. VerlanderY
A. I have been tbere ever since 1924.
Q. And you are used to trains going byf
A. Oh, yeah, I done got used to them.
Q. Are there any children who collect around
page 285 ~ there in the mornings Y
A. Huh'l
Q. I said are there any children which collect around there
in the mornings 'l
A. Well, the school children are loaded on the bus right over
on the other side of the road in front of the churcl1. That is
about all the children that are around there.
Q. Do tl1ey ever do anything to make an noise on the trains 'I
A. I don't know, I kind of thoug·ht sometimes tbey might
put a little rock on the track or Romething like that, you know,
I clon 't know that they did, but it w·ould make a little more
noise sometimes than others, but of eourse I don't suppose the
children thought it would do any harm.
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· Q. But you did look in the direction of the crossing after
you heard the noise f
·
A. Yes, sir, I looked after Mr. Young had said the car was
coming.
. ·
CJ. You looked, did you see anything!
· ·
.
A. No, I didn't see anything. It just looked· like a little
dust was flying up, I thought that was picked up coming across
.
the crossing, that was what I thought.
Q. Did you see any automobile or any truck on
page 286 ~ the other side of -the trackY
A. No, we stopped then when Mr. Young said
that the man better hurry up, if he didn't he was going to get
caught on the track. That's all we knew. Mr. Thomas and
myself, that there was a car involved anywhere.
Q. \V110 was be referring tot
A. And we stopped all of our work to look . to see what
became of the car after he said there was a car there. ·And
well, by tl10 time that that happened the train was gone and
we never did get wise enough to look down across the other
way to see the train having the car on it. We come to the
conclusion that the car got by, that's all we did.
Q. But you did look over at the crossing after the train
went by?
A. Yes, we never went to work any more until the train went
by and there wasn't anything over on the other side. And
we come to the conclusion that tl10 man had gotten across, and
went on down the road.
Q. The same way the train went by?
A. Ycs, sir, that is what we thought.
Q. Did you see any man walking around?
A. No, sir.
Q. Did you see any car coming across the track coming
from the opposite wayY
· A. No, didn't see any crossing.
Q. How long was it or how did you happen to
page 287 ~ find out that there had been an accident there 7
A. Well, we never knew at all, ·we saw it when
the train began to slow down but I thought then, you know,
that he had an order on there, I believe if anyone was to get
off they stop down to put them off. Now I have a daughter
who lives in Kentucky and wbcn s11e comes, she comes down
here and tliey stop up there and put her off.
: Q. At Atlee?
A. Yes. And I thought maybe somebody was on there and
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they were slowing down to let them off. That's all that passed
through my mind, that is just ,vhat happened.
·
Then about an hour after that they brought tl1c wrecker back
up with a car on it. Then that's the only time that we said,
we said then, I said that that car:Mr. l\Ierhige: Excuse me, don't tell what was said at that
time, Mr. Verlander.

Q. Do you know who the dead person was?
A. Do I know? I didn't know at all for a long time. I believe Mr. Young went over there when the wrecker came down
and found out it was Mrs. Hanes.
Q. And you went on and finished your workf
A. \Ve had to go back and finish our work, we had to do
that.
page 288}

CROSS EXAMINATION.

By Mr. l\forhige:.
Q. Let's see if we can get it straight about where your house
is, to get to the church you have to cross the grade crossing Y
A. Yes.
Q. That is the crossing there ";hich-wllat do they call iU
A. I don't know what the crossing is called, I never have
learned.
Q. \Vell, you have to go over the tracks to get to the church 1
A. Yes.
Q. And then if you wanted to get to 301 you would have to
go from your house, to do that you would have to go over the
tracks and turn left to get to 301, isn.'t that correct?
A. 301, yes, go across the track and turn to your left.
Q. And your house is only about 75 yards from that grade
crossing, isn't that right, l\Ir. Verlander!
· A. It isn't over that.
Q. Not very far from iU
A. Sirf
Q. Not very far from the grade crossing¥
page 289 ~ A. No, sir.
Q. It is not far from the tracks, is it?
A. No, not very far.
Q. You were in the backyard, as I understand it, working on
the butchering of the hogs 7
·
A. Yes.
Q. Now Mr. Young came in response to your call to bring
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the writer for the pot, you were afraid the pot might burst, is
that right?
A. Yes.
Q. A train usually goes through there before the school children get on the bus to go to school, doesn't it, M:r. Verlander7
A. I believe it is scheduled a little bit before that, sir.
Q. It was a little late that morning·, wasn't it?
A. It was late because the school children were gone.
.
Q. Now you said that you knew it was coming because you
heard a whistle about a mile and a half up the road at this
other crossing, that is Ferrandini 's crossing·, is that what you
call it?
A. I think they just have a crossing there, but they always
·
blow at t11at crossing.
page 290 ~ Q. Wait a minute now, that is the next crossing
·
before you get to this church crossing where this
accident occurred, isn't that correct, ~p west toward Charlottesville 7
· A. The next one to it, yes, sir.
Q. And you heard that, you heard a whistle about a mile
and a half away?
A. Yes, sir.
Q. And you didn't hear any more whistle at all until you
heard a popping noise and saw some dirt?
A. I never heard any popping noise at all.
Q. You dicln 't hear anything 1
A. I just heard a grinding-like, crossing the crossing, that's
all I heard of it.
Q. You only heard the one whistle?
A. Never heard any more whistle, it may have whistled, I
wouldn't swear that it did or didn't because I forget all about
the trains.
Q. You were only 75 yards from the crossing and you didn't
hear nny, is that right?
A. That's right, sir.

RE-DIRECT EXAoIINATION.
By Mr. Spicer:
Q. You don't listen to hear the train blow everytime it
comes across there, do you 1
page 291 ~ A. No, all I pay any nttention to is when it is
approaching me in this mile and a half limit,
that's all I-I wouldn't t<.>11 vou five minutes afterwards
whether it has ever even gone by there.
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Q. So you are used to having trains going by there? ·
A. I am so used to it I wouldn't know anything in the world
about them.·
Q. Between you and the train was your house, now was
there anything else Y
A. Any what?
·
.
.
Q. Between you and the- way the train was coming there was
your house, wasn't it Y
.
A. Well, my house and my little store building there and
the other building, all of that in my way, I can't sec the tracks.
We could have seen it I reckon from where we were working
around the barrel by looking tl1rough the back there some.
Q. You were working on the bogs at that time?
'
A. Yes, sir.
·
RE-CROSS EXAMINATION.
By Mr. l\ferhige:
Q. You weren't looking for any train, you weren't looking
for any automobiles coming in the opposite direcpage 292 ~ tion or anyone walking around the tracks, you
were busy with your butchering of the hogs?
·
A. I was tending to my business, I was expecting the train
to attend to hers, that's what I was doing.
Witness ·stood aside.
Mr. Spicer: Your Honor, I would like to file in evidence
the Weather Bureau Report as my next exhibit.
l\fr. Merhige: We have no objection to that, sir.
The Court: All right, I will mark that as Defendants' .Exhibit H.
.
Note: Said Weather Bureau Report is now marked and
filed accordingly.
·
·
page 293

~

H.F. THACKER,
a witness introduced in behalf of the defendants,
having previously been sworn, testified furtller as follows:
DIRECT. EXAMI~ATION.

By ·Mr. ·Spicer:
.
.· . ..
,
Q. Mr. Thacker, do you recall what locomotive you we,.e operating?
A. 4007.

0. & 9. Ry Oo. v. Rudolp~ ~. Hanes, Adm ~r., .etc.

l79

H. F. Thacker.
Q. That is a Diesel locomotiveT
·
·
A. Tl1ree units-no, two units, the other one is 4006.
Q. I hand you herewith three pictures of a Diesel locomotive, one of which contains two units and will ask you-.
1\fr. Fleischer: We will stipulate that those are the pictures and we will put that in the record.
J\fr. Spicer: You say that they are Y
l\Ir. Fleischer: Yes.
..
Mr. Spicer: All right, that is fine. All right then. It is
stipulated that that is the engine involved in this accident.
The Court: I will treat them as on~ exhibit if
page 294 } that'is agreeable. ·
.
Mr. Spicer: That is all right, sir.
The Court: Then I will mark them as Defendants' Exhibit

I.

Note: Said pictures of the locomotive are now marked and
filed accordingly.
.

Q. Where is your position in the engine in approaching the
crossing?
A. Right-hand side coming east.
Q. Are you seated on the right-band side 7
A. Yes, sir.
Q. And what do you look out oU
A. I look right straig·ht out of a big open window. Well,
in fact, it is not a window, it is an oval, the whole front of the
Diesel is oval, pretty much like an automobile.
Q. And your position is facing which way Y
A. Yes.
·
Q. Which wayT
A. East.
Q. I mean with reference to the front of the engine, it is forward 1
A. Yes, that's right.
page 295 }

The Court: I thought you covered that when
be was on the stand before.
·
1\fr. Spicer: I wasD; 't sure that he had testified to that.

Q. Do you recall when you gave any signal besides the
whistle signal in approaching the crossingT
A. I blowed a good long blast, a good long blast for the sta-
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tion, that is the station blast: That is for the conductor to
notify me if he wants me to stop. And right off of that then
I went into two long blasts and a short one, and another long
one until I passed the crossing.
Q. Did you give the usual signal, t11c crossing signal 1/
A. That is the usual signal, two longQ. And you went from tbe station signal into the crossing
signal?
A. Right in from the long blast of the station whistle right
into the road.cr.ossing or l1ighway.sip;nal.
. Q. ,vherf cijd..'iou fi~ish the crossing sign~H
A. East,of' the ·crossmg, after the automobile was struck.
Q. ·where was your hand at the time yon got to the crossing1
A. I had my hand on the whistle rope (indicating), holding it down when I hit the crossing, after the
page 296 ~ crossing, I turned that loose ancl put the brake on.
Q. Was it anything else that you could have
done to have stopped the train after you heard from :Mr.
Roberts?
A. Nothing in the world I could have done, no, sir.
Q. Did your brakes operate properly Y
A. Yes, sir.
Q. ,vas that as good a stop as you could make under the
circumstances Y
A. Yes, sir, that's as good a stop as you can stop that train
I think.
· Q. Did you apply the emergency brake f
A. Yes, sir.
Q. Do you have any bell on the engine?
A. Yes, sir.
Q. What about thaf?
A. The bell was ringing.
Q. How do yon operate that?
A. You operate that with a little valve about that high right
in front of you (indicating), pull it over that way (indicating).
Q. Do you have to keep your hand on that Y
A. Oh, no, no, no, no, that works by air.
Q. It works by air 1 .
A. Yes, sir, you turn it on, you put her on and
page 297 ~ then cut her back.
Q. That was ringing in approaching the crossing1
A. Yes, sir.
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Q. Mr. Thacker, you referred on yesterday I believe to
something about the Diesel locomotives, their effect in striking a vehicle is a little different from a steam locomotive 7
A. I don't think I said anything about that up here, not in
~~
.
Q. I beg your pardon, sir. Do you know what the tendency
of a Diesel locomotive is f
A.
en, I am satisfied that if it had a steam locomotive with
n pilot out like tllat (indicating with hands) instead of like a
Diesel, I am satisfied that that pilot would have crushed that
car up more.

,v

Mr. l\Ierhige: Excuse me, sir, but I think that is certainly
conjecture, unless the man is going to testify as to how many
he has hit while driving a steam locomotive.

Q. Was this the first time you had been involved in a fatal
accident?
A. The first time I have had an accident with a Diesel.
Q. With a Diesel?
A. Yes, sir.
page 298 } Q. ,vhcre is the crossing that is immediately
west of this crossing, the church crossingT
A. The next crossing is down in Pottomi.
Q. Down in Pottomi J
A. Yes, sir, down around Pottomi Station, it used to be a
station, well, it is a little off station now.
Q. Is Pottomi on a curve orA. Yes, sir, two curves there.
Q. Is it a long curve f
A. Two short curves.
Q. What about the level of the track as compared to the
level of the surrounding area?
A. ell, it is not too bad a curve but it is a curve coming
in there, and then it runs off and then a little curve coming
out, two curves there.
Q. Is the track on a fill or on a cut?
A. No, it is in a cut.
Q. Are there any woods around the track in that area T
A. Both sides, a round Pottomi Bottom. It is a big open
field, one open fielcl there. But that side, the left side coming
east is all woods, but it is an open field, and then there is a
big house and crossing, a· road crossing and a hill, a house up

,v
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page 299

~

·on the hill, a farm hous,3 on the right-hand side
from the east.
Q. That is about how far away from the cross-

ing'l
A. That is quite a distance from Atlee.
. Q. How far is that would you say!
· A. I would say that is a mile and a half or better from Atlee.
CROSS EXAi\IINATION.

By Mr. Merhige:
Q. Mr. Thacker, when you blow a signal for the Station
Master so that he can let you know whether he has any passengers to get on, where do you get the signal in return so that
you know whether or not to stop the train 'l
A. I think I made that plain to you yesterday, however, I
will again.
Q. If you will indulge me, sir, tell us again j
.
A. "When I sound that whistle the train is charged with
about 150 pounds of air, an air signal:. besides the brake signal.
Q. Excuse me, I don't mean to interrupt you but what I
want to know is this. I may have confused it myself. I want
you to ·tell the jury how does the man at the station give you
the signal that you are going to have to stop?
A. ·when I blow one long signal if he has got a stop for me
he blows three moderate signals to stop.
page 300 ~ Q. That is the conductor r
A. That's the conductor. I answer him the
same way with tl1ree short blasts of 1:110 whistle.
Q. Then it is the conductor who fa,dls you you may have to
·
stop to let passengers off1
A. If it is no passengers he don't touch the whistle, but if
it is passengers he gives me three distinct blows of the air
whistle.
Q. So you have got to listen for that, don't you 'l
A. Yes, and I answer him right away.
Q. I don't believe you mentioned anything about a bell on
yesterdayt
A. No, no question was asked me about tile bell.
Q. You tell the jury now that the bell was ringing at the
time of the accident Y
A. I couldn't swear on oath that I put that bell on, but it
is just as regular to ring that bell as it is to blow the whistle.
And I am positive this bell was ringing.
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Q. But you did, did you not, sir, just a few minutes ago under oath say that the bell was ringing as you approached the
·
crossing, now are you sure of thaU
A. I said the bell was ringing, I still say the b~ll was ringing.
Q. Can you tell the jury who is in charge of the:
page 301 } train, the conductor f
A. Yes, sir.
Q. He is the head man on the train, is he; sirY
A. He is.
Q. Who was the conductor on this particular run!
A. W. A. Gibson.
Q. He is here today, is he 1
A. Yes, sir.
Q. Now you have to make a report of these accidents to the
C. & O.Y
A. Oh,ye~
.
Q. Do you have a hearing!
.
A. No, we have agents to come and write it up and get state.:.
ments, get all the crew members.
Q. So they get all the crew members and you discuss it altogether?
·
A. Yes, sir, yes, and get their statements.
page 302 }

RANDOLPH K. SHORTT,
a witness introduced in behalf of the defendants,
first being duly sworn, testified as follows:
DIRECT EXAMINATION.

By ::M:r. Spicer:
Q. Mr. Shortt, what is your full name, age, where do you
live, and what is your business Y
A. Randolpb K. Shortt, I reside at 813 West 31st Street,
Richmond, Virginia. I am Assistant Division Engineer for
the Richmond Division, Chesapeake and Ohio Railway Company.
Q. I hand you herewith a map which has been introduced
in evidence and marked as Plaintiff's Exhibit No. 1, and mention has been made here of a. railroad disc sign north of the
railroad track on the side of the road not along the track but
some distance away from the track, did you at my request
·make any measurements of how far that sign was from the
trackY
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A. Yes, sir.
Q. How far was itf

Mr. Fleischer: Is that the present sign you are talking
abouU
Mr. Spicer: As far as I know.
page 303 } :Mr. Fleischer: But there was one there at the
time of the accident and there is one there now,
they have been changed.
· The Court: You may clear that up on cross examination.
A. You want to know the distance~'
Q. Yes, sir. .
A. 342 feet from the center line of the track north of the
railroad crossing~
Q. Is t~at the location of the sign, the same one which was
there at the time of the accident·?
A. Same location.
Q. That is by actual measurcmentf
A. Yes, sir.
Q. Wliat kind of sign 7
A. A metal disc sign 18 inches in diameter, painted with a
diagonal cross in it with "RR" on it, and just below it it has
another rectangular metal plate on which is written the following words: "300 feet ahead-" no, it says "Railroad
Crossing 300 feet ahead, slow down to five miles per hour.''
Q. Docs the C. & 0. Railway install and maintain that sign
or that type of sign Y
A. No, sir, the installation and maintenance of those signs
is the responsibility of the Virginia Department
page 304 } of Highways.
Q. Is it handled entir,,ly by the Virginia Department of Highways Y
A. It is handled entirely by the Virginia Department of
Hi(J'hways.
.
Q. Is another sign of that type on the other side of the track f
A. Yes, sir.
Q. There is as appears on Defendants' Exhibit Ca railroad
cross buck sign north of the track at that crossingY
A. That's correct, sir.
· Q. How far is that sign from the main line track or the center of the main line track t
A. 43 feet north of the center line of the main track.
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Q. That is by actual measurement¥
.A. Yes, sir.
Q. ·what is the width of a standard railroad track?

.
A. You mean from gauge to gauge, the inside surfaces f
Q. Yes, sir.
A. Four foot eight nnd a half inches.
Q. Ref ereuce has been made to the side track
page 305 ~ bere on the north of the main line track, what is
the distance between the north rail of the side
track and the north rail of the main track?
A. 13 feet approximately.
Q. From north rail to north rail 1
A. In other words, center to center.
Q. I show you Defendants Exhibit D in whicl1 appears the
I1ouse which is on the west side of the crossing and north of
the railroad track and which is shown on this map, Plaintiff's
Exhibit 1, in the angle between the railroad and the highway?
A. Yes, sir.
Q. Is that house entirely off or is it on the railroad property¥
.
A. It is entirely off the railway property.
Q. It is not owned by the railway company?
A. Not owned by tl10 railway company, ownecl by others.
Q. You went on the grounds to make these measurements
which I have asked you aboutf
A. Yes.
Q. And you made your own observations?
A. Ycs, sir.
Q. 1\.re there any structures of any kind on the north side
of the track between the track, that is the main
page 306 ~ line track ancl the right of way line other than the
-that is between the side track and the north
right of way line other than a line of telegrnph poles and the
cross buck sign referred to Y
A. No, sir.
Q.
el'e there any shrubs or trees in between there on the
right of wa~· 1
A. No, sir.
Q. What is the wiclth of the right of war just west of the
crossing, perhaps you can take that from tlus map 1
·.
A. Assuming this right of way is correctly on here, that the
records and so fot·th have been resorted to-(witness now
placing slide rule on Plaintiff's Exhibit No. 1).

"r
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Mr. Fleischer: One inch equals thirty feet.
A. Forty feet each side of the center line of the main line.
Q. So that would be approximately 80 feet all told Y
A. Eighty feet right of way line to right of way line.
Q. Do you know what would be the length of a train composed of two Diesel units such as is here shown
:i:,age 307 ~ in Defendants Exhibit I, and 12 standard coaches!
·.
A. The two Diesel units, that would be 141 feet
Our standard coaches are 85 feet in length. I believe that
would give approximately 1,160 feet in length.
Q. Did you make any observation of the nature of the
ground surrounding that area there, that is west of the crossing? That is west of the crossing on either side of the rail)vay track!
' A. Yes.
: Q. In general what was over in tl1e right-hand side going
west, back of the building f
A. It is a clear :field.
Q. Then is there anythingA. Beyond that is a wooded area from there for several
thousand feet west.
Q. Is it heavily wooded 7
A. Yes, sir.
.:; Q. Which way does the track go after it gets out of sight in
the pictures that we have shown 7
A. Looking at this picture you memiY
Q. Yes.
A. After you left the tangent track, which is straight from·
this picture going west, the curve, it is a curve to the right.
: Q. Does that go any distance around the curve Y
·
A. Yes, sir, yes.
,page 308 ~ Q. A considerable distance 1
:1,
A. A considerable distance around there, yes,
sir.
Q. Then what does it do 7
.
. :1 A. Then it straightens out, the track is on the tangent again,
straight track.
Q. That curve, is it on a fill or cut., that :first curve Y
,· · A. That curve is just on a very slight fill, I would say not
over approximately two or three feet high. The adjoining
,ground is practically level with the top of the rail of the track
·.on the right for some distance.
Q. At the crossing is there any ascent from t11e side track
to the main track?
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· A. Yes, sir, coming from the. north approaching the main
line there is an ascent, now by north I speak accordingly.east
and west of the railroad as the railroad runs.
Q. What is the width of. the travel section or the available
travel section, hard surface, in crossing the two tracks from
your observation 7
·
.
A. At the center line of the track the hard sµrface, the travel
.width is 16 feet wide.
~
Q. That is the main line tracki,
·.
page 309 } A. Yes, at the side track it is 22% feet wide.
Q. Did you make any observations as to how
far you could se.e up the track to the west from any point
north of the main line. track?
A. Yes, sir.
Q. In the road f
A. Yes, sir.
Q. From· what point north of the. track did you make any
observations and how far could you see T
·
A. I made observations·

Mr. Merhige: Is this refreRhing the witness' memory or is
he reading?
A. This is my memory.
:Mr. Merhige: I submit it is not proper for the witness to
read from a memorandum unless it actually refreshes his
memory.

A. Well, sir, I have these notes-

The Court: When the question is objected to, you wait for
the Court to rule on it, don't attempt yourself to usurp the
prerogative of the Court. You may read it to refresh your
recollecion, read it to yourself silently, do not read it aloud to
the jury.
·
page 310} A. Yes, sir. At a point 50 feet from the center
.
line of the track you can see 1405 feet.
Q. WesU ·
·
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A. Yes, sir. At a point 30 feet from the track I could sec
1860 feet to the west.

CROSS EXAMINATION.
By Mr. Fleischer:
· Q. When did you take these measurements 7
A. I took some measurements the day of the accident ancl
some this past November.
Q. November 1953!
A. Yes, sir.
Mr. Fleischer: No further questions, sir•

•
page 311

~
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WALTER H. SHAFFER,
bcrlng recalled, testified further as follows:
DIRECT EXAMIN.i~TION.

By Mr. Spicer:
Q. Arc you related to Mrs. :Minnie Perkins!
A. Yes, sir.
Q. That is the Minnie Perkins who testified here yesterday!
A. Yes, sir.
·
Q. Your answer is yes, I can't hear yon?
A. Yes, sir.
Q. Wl1at is your relationship to her?
A. ·well, sl1e is my sister's husband's sister. That would
be my sister-in-law I reckon.
Q. How long l1avc you been related to J1er?
A. Not too long, I didn't even know it myself. I seen her n
couple of times, that's all I ever seen her.
Q. Did you tell the plaintiff's attorney about her Y
A. No, sir.
Q. You did not give them her nameT
A. No, sir.
Q. Are you sure you did not do tliat f
page 312 ~ A. I don't think so.
Q. Don't yon know, you don't know!
'

·-·
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1\.. In fact, to tell you the truth, I did not even know. her
untilQ. Until when?
A. Until I-never saw ber in my life but a couple of times.
Q. A couple of times 1
A. Yes, sir.
Q. ,vhen was the first time 1
A. Down at my father's.
Q. ,vhen?
A. It has been quite some time ago.
Q. '\Vould you say how long!
A. No, sir, I wouldn't.
Q. A yead

1\Ir. M:erhige: This is certainly leading, sir.
A. About six or seven months.
l\fr. :Merhige: Your Honor, this is Mr. Spicer's witness,
and I object to the leading question, sir.
·
Vve have no questions.
l\Ir. Spicer: That's all sir,
l\fr. Fleischer: Is that your case, sir!
page 313 ~ l\Ir. Spicer: Yes, sir.

•

•

•

DOUGLAS DRYSDALE,
being called in rebuttnl, first being duly sworn, testified as
follows:
DIRECT EXAMINATION.
Bv Mr. Fleischer:
·Q. ,v oul<l you please ten the Court your full name, address,
and occupation Y
A. Douglas D. Drysdale, address 317 East High Street,
Charlottesville, Virhrinia, I am an attorney.
Q. Are you also nn accountant?
.
A. Yes, sir, I am a Certified Public Accountant.
Q. How long have you been a Certified Public Accountant T
A. A little over a year, sir.
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Q. How long have you been an attorney Y
A. About 18 months.
page 314 ~. Q. From what law school did you graduateY
A.· The University of Virginia.
Q. With whom do you practice law and wheref
A. Robert Musselman is my partner and we practice in
Charlottesville, Virginia.
Q. What is the name of your firm Y
A. Musselman and Drysdale.
Q. Today is the first day you lmve even seen me, is that
correct, sirY
A. That's correct, sir.
Q. We have talked on the telephone Y
A. Yes, that's right, sir.
Q. Mr. Drysdale, at my request perhaps a week or two ago,
I am not sure ·exactly which, I spolrn to you at your office in
Charlottesville, is that correct Y
A. Yes, sir.
Q. And I think I advised you that I had a case pending in
this courU
· A. That's right, sir.
..
Q. Did you interview at my request a man by the name of
H. F, Thacker?
A. I did, sir.
Q. 'With whom did you make that interview 1
.
A. Well, I was accompanied by an associate of mine whose
name is Robert A. Cox, Jr. And there was also
page 315 ~ present at the interview a Mr. Sandage who is an
employee of the C. & 0. Railway, I believe he is
Assistant Road Foreman for that arcm.
The interview was held in the C. & 0. round house in Charlottesville.
Q. Do you recall the date of tlie interview, sirY
A. Yes, sir, it was the 21st of Deeember, 1953.
lfr. Spicer: Is tl1is rebuttal testirnonyY
Mr. Fleischer: Yes, sir.
Mr. Spicer: No foundation has bc~en laid I submit, sir.
The Court: We can't tell as yet w:hat it is.
Q. Mr. Drysdale, did you ask l\Ir. Thacker various questions regarding this accident Y
A. I did, sir.
Q. Did Mr. Thacker make any statement to you as to where
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he sounded the warning. signals approaching Cool. Springs
Church crossing?
Mr. Leake: \Ve object.
.
.
.
The Court: Let's make certain that it is the same. man;
I imagine he is still here, see if Mr. Thacker is outside.
:
Mr. Fleischer: Would you ask Mr. Thacker to
page 316 ~ come in, please Y
. ..
:Mr. Spicer: ,ve submit that no f01.mdation has
been laid while Mr .. Thacker was·on the stand. .,:'.:'
.
Note: At this time Mr. H. F. Thacker ente_rs the Court~
room.
By the Court:
Q. Is this the gentleman you have referred to L
A. Yes, sir.
·
·- ,
The Court: All right, Mr. Thacker, you may retire to the
corridor again, please, thank you, sir.-· . ,
M:r. Spicer: "\Ve submit that the question should have been
asked of Mr. Thacker when he was on the stand, as -to the
time and place.
The Court: The objection is overruled.
Mr. Spicer: Exception on the ground that a proper founda·
tion has not been laid.
By Mr. Fleischer: (Continued)
Q. Did Mr. Thacker state to you what his busi~
page 317 ~ ness was Y
A. Yes, sir.
Q. For whom did he work7
A. The C. & 0. Railway.
Q. Did he tell you whether or not he was operating a train
on December 1, 1952 Y
A. He said he was, sir.
Q. Did he give you the number of that train 7
A. No. 42, I believe, sir.
·
Q. Now would you tell this Court and jury what s"tatement.
if any, Mr. Thacker made to you as to where he blew the train
signal on the immediate approach to the Cool Springs crossing just before it approached the crossing?
. Mr. Spicer: It is understood we except to all the questions
.
asked on the same ground, sir.
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The Court: Objection overruled.
:Mr. Spicer: Exception.
A. ,veil, I asked Mr. Thacker what warning signals if any
he had given as he approached the crossing..And as nearly as
I can remember his answer was something in these terms.
"There are posts or whistle boards placed three hundred
yards and si.~ hundred yards back from the crossing. At the
first post I give one long, that is for the station.
page 318 ~ Then you give two long:s and n short, then you
come to the second post or board. You blow one
long blast there and you hold it until you "-I think he said
foul the crossing-"until you foul the crossing", meaning
until you clear the crossing.
,veil, I then asked him, "You blew the whistle in accordance with those whistle posts, did you, sid" And he said .that
he did.
l\fr. Spicer: No questions.

Bv l\lr. Fleischer: (Continued)
•Q. lf r. Drysdale, did you also interview a Mr. Roberts 'l
A. Yes, sir, I did.
Q. That is the gentleman over there, i.::id
A. Yes, sir, it is.
Q. Did Mr. Roberts tell you what he did 'l
A. He said that he was fireman on the C. & 0. train No. 42
on December 1st.
1\fr. Leake : ,ye make the same objection to this one that
we did before, no foundation has been laid.
The Court: Objection overruled.
Mr. Spicer: Exception.
Q. Now woul<l you state to this Court and jury
page 319 ~ as best you remember what Mr. Roberts said to
you with respect to the signals soundin~ and whatever else may lmve transpired as they approached the crossing at which the accident occurred?
A. Well, he told me just about the same thing "Mr. Thacker
had, that although he wasn't sure about tlle distances of the
whistle boards, one long blast at tl1e first whistle hoard for
the station, and then two longs and a short. And then at the
~econd whistle board a long which was held through the cros~mg.
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· }ir. Spicer: 'Without waiving our objections and e:xcep;
tions to the testimony of this witness I would like to ask the
following questions.
CROSS EXAMI~ATION.
By Mr. Spicer:
Q. You were employed by the firm of Hirschler and
Fleischer to interview these gentlemen Y
A. That is correct, sir.
Q. And you interviewed them as an attorney'/
A.
ell, I don't believe that matter was brought up, sir.
Q. You were paid for your service and you would be paid
as au attorney, wouldn't you f
page 320 } . A. W ~11, as I stated previously, sir, I practice
both as an accountant and a lawyer.
Q. Did you interview them as a C. P. A. '1
A. I didn't tell them what capacity I. was interviewing the
people in.
Q. Oh, you didn't T
· A. I said that I had .been asked by the attorney who was
representing the plaintiff in this case to ask them some ques:..
tions, which I did.
Q. And the reason he asked you I take it was that you
were an attorney 7 .
.
A. "\.Yell, the reason he asked me was that one of his associates is an acquaintance of mine.
Q. There wasn't any accounting question involved in this!
A. No, sir, I don't think it was any accounting question
any more than it was a legal question.

"r

J[r. Spicer: That's all.
Mr. Fleicher: That's all, sir.
"\Vitness stood aside.
Mr. Merlli~e: If Your Honor please, we liad anticipated,
sir, that the evidence would not be in before the
page 321 } the lunch hour. I wonder if the Court would
indulge us by taking the luncheon recess at this
time. We have one more bit of evidence to put in, but it will
not be possible for us to get it until we have a lunch hour, it
·is something that came up, tllis morning- to be perfectly frank
with the Court, sir. I wonder if Your Honor would indulge
us to that extent?
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The Court: Couldn't we take up the instructions now; both
sides have all of them here which they intend to offer I suppose7
Mr. Merhige: '\Ve are through except for that one bit of
evidence.
The Court: You have all your instructions here, have you
notf
.
Mr. Spicer: 1,Vould that effect tbe instructions 1
Mr. l\ierhige: I don't think so. No, sir, I don't think it
would effect the instructions.
The Court: All right, we can take up the instructions now,
couldn't we 1
Mr. Merhige: Yes, indeed, sir.
page 322

~

Note: At tl1is time the jury is excused until
quart<.>r to three, whercu1>on the Court and counsel
retire to chambers to consider the instructions.

In Chambers.
Mr. Spicer: "re do want to make a motion at this time to
strike the evidence. "re desire to move the Court to strike all
the evidence as being insufficient to show any grounds of
liability to submit to the jury, and we submit that the evi~
deuce is insufficient to show any negligence on the part of the
defendants in the operation, sp<.>ed or control of the train or
the giving of warning signals. Secondly, that the decedent's
own negligence wns the sole proximate cause of the accident
as a matter of law.
Three, that the evidence is insufficient to show that even if
there had been a failure on the part of the defendant to perform any of the duties owed by it tlmt i:iuch failure was not a
proximate cause of the accident, there being no
page 323 ~ cansal relation between any such negligence and
the injuries complained of.
Four, it is a clear duty on the part of the decedent to lmve
avoided coming in contact with the engine at the crossing.
Five, the evidence presented by tlrn witness Walter ~haffer
as to his own movements and other :cacts related to tl1e accident are utterly incredible and unworthy of belief, and tltat
oven under his statement no liability was shown.
The Court : The motion is overrufod.
Note: After considering instructions for some time an adjournment was had for lunch. Aftur said lunch recess the
taking of evidence was resumed, viz :
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RUDOLPH A. HANES,
.
the plaintiff, having been previously sworn, testified further as follows: .
DIRECT EXAMINATION.
By Mr. Fleischer:
Q. Are you familiar with :Mr. Trainham's housef
A. Yes, sir.
Q. That is the g·entleman whose house has been mentioned
in the testimony here Y
A. Yes, sir.
Q. Did you go out there this afternoon during the recess
with 1\Ir. 1\Iillcrf

A. I did.

Q. Did you point that house out to him 7

A. I did.

,v

Q. as anyone else there with you besides Mr. Miller?
•
A. Yes, Mr. Hirschler was there with us and also :Miss
Liebert.
·

:Mr. Spicer: No questions.
~

·wILLIAM L. MILLER, JR.,
being recalled, having previously been sworn,
testified further as follows:

page 325

DIRECT EXA:MIN ATION.
Bv Mr. Fleischer:

· Q. Mr. l\Iiller, did you go out during the recess with Mr.
Hanes out toward Ellerson, Virginia f
A. Yes.
Q. Did he point out to you the Trainham house?
A. Yes.
Q. Did you measure the distance from the grade crossing
nt which this accident happened along the rails to a point opposite tl1is house?
A. Yes.
Q. \Vhat measurement did you come up with!
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A. 4800 feet, four thousand eight hundred feet.
Q. What is that in terms of a mile1
A. Yvell, there are 4,752 feet in nine-tenths of a mile so thi~
is a little bit more than nine-tenths of a mile.
-. Q. In other words, the distance from the grade crossing to
a point opposite the Trainham house- alongside the track wai:;
slightly more than nine-fenths of a mile!
A. That's right.
page 326

~

1\fr. Spicer: No questions.
Mr. Fleischer: That will complete our rebuttal
testimony, sir.
. The Court: Is that all the testimony 'l
Mr. Merhige: Yes, sir.
Mr. Spicer: Yes, sh·.
The Court: Gentlemen of the jury, the Court dislikes to
keep you waiting while the matter of instructions is under
consideration, but we are still working on the insh'uctions at
this time. The refore, I am going to adjourn you over until
~omorrow morning so that yon will have an opportunity of
attending to your own affairs for the balance of the day. So
you are now adjourned over until 10 o'clock tomorrow morning, if you please.
Note: At this time the Court ancl counsel return to chambers to again consider the instructions.
page 327 } In Chambers.
Note: After a lengthy discussion the following abjections
and exceptions to instructions were made, viz:
l\Ir. Spicer: The defendant objects to Instruction No. 1 in
the amended form as ~iven on the ground thnt it does not
contain the clause qualifying the plaintiff's right to recover,
to the effect that he could not recovur if the decedent's negligence was. the sole proximate cause of the accident. \Ve fin·ther object to the words "if any" in the last line of the instruction with reference to contributory negligence since the
evidence .shows that the plaintiff intestate was guilty of such
negligence as a matter of law, and on the further ground that
the instruction does not direct the jury to reduce the damages
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in the proportion which her negligence bears to the total negli~
gence, if any.
Defendant ex('epts to the giving of Instruction
page 328 } No. 2 on the ground that the instruction, though
it is essentially a finding instruction, it does not
contain a qunlification to the effect that the plaintiff would not
be entitled to recover if the decedent knew of the approach of
the train in time to have avoided the accident, and on the further ground that the last line should be amended to provide
that such failure must either have proximately caused or efficiently contributed to the accident. The defendant further
excepts 011 the ground that the evidence shows as a matter of
law that the plaintiff's decedent was guilty of contributory
negligence.
The defendant excepts to the giving of Instruction 5 on the
ground that it is a vague and abstract expression of law not
applicable to the situation of a traveler approaching a railroad
track, in which case the specific duty is upon the traveler to ,
look and listen effectively and continuously for approaching
trains, and is a higher duty than is implied by the
page 329 } expression "ordinary care" where vehicles or
means of transportation have equal reciprocal
duties toward each other, and that the expression contained
here is in conflict with the duty owed by the decedent as set
forth in Instruction C. The instruction further disregards the
unquestioned testimony that the automobile and train approached the crossing at approximately the same time, and
that the uncontradictecl evidence showed that the plaintiff was
in position to stop her automobile immediately before going
on the main line track of the defendant.
Defendant excepts to the giving of Instruction No. 8 as
amended on. the ground that it should be further qualified to
the effect that even if there were a failure to sound the 'whistle
·in accordance with the statute the plaintiff still was required
to take knowledge of whatever came to her attention in regard
to the appronch of the train ,vhen she had an opportunity to
stop in a place of safety, and that the right of
page 330 ~ priority to the train still existed.
The defendant excepts to the g·iving of Instruetion No. rn without a qualification informing the jury that
plaintiff's decedent was guilty of negligencC' which efficiently
contributed to cnuse her dC'nth as a matter of law. And the verdict would necessarily have to be reduced on account of such
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negligence and would have to be reclnced in the proportion
which her negligence bore to all of the negligence in the case.
The instruction should inform the jury that they could not find
·
for the full statutory amount.
The defendant excepts to the refusal· of tlle Court to give
defendants' Instruction No. D upon the ground that it is directed to a situation supported by evidence to the effect tlmt
the train was in clear view of the decedent as she approached
the side track of the defendant, and sbe was necessarily negli·
gent as a matter of law.
. The defendant excepts to the refusal to grant Instruction J
on the ground that the causal relationship between
page 331 ~ a statutory signal violation and injury must affirmatively appear in any case before there can be
a recovery.
· .
:. The defendant would also like to make a general objection.
.The defendant objects to the giving of any and all instructions
for the plaintiff, and except to same, on the ground that no
other verdict than one in favor of the defendant would be.
])roper in this case under the law and the evidence, and for the
reasons set forth in defendant's motion to strike the evidence
heretofore made. Also on the ground that the evidence as to
the violations of the statutory signal provisions is wholly
negative in its extent.
The defendant further excepts to the Court's refusal to
.grant Instruction Das tendered by it upon the ground that no
_other instruction informed the jury what the legal duty was
upon the plaintiff's decedent in the event that the approaching train was actually within the view of the decedent at tl1e
time that she came within a distance of 15 to 20
page 332 ~ feet of the main line track, it being our contention
that it necessarily appears as a matter of law that
the decedent at the speed at which 8he was going, not more
than five miles an hour, must necessarily hnve had the train
within four or five hundred feet of her at the time she drove
upon the side track, since the train in no event was going
more than twelve times the speed oi the automobile. Hence
there was nothing that the trainman could have done .to have
prevented the accident, and the plaintiff's decedent's own failure to stop was the sole proximate cuuse of tlie accident as a
matter of law .

•

•

•

•

•
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•

Kote: At this time closing arguments of counsel are ma4e~
During the course of said closing argument Mr. Merhige
stated as follows:
:Mr. :Merl1ige: And that he told them the spe~d l~it-·
Mr. Spicer: I submit that that is not proper.
Mr. :Merhige: Thomas' stateme·nt smd that the limit was
50.
. The Court: The jury will have to pass on the evidence and
testimony. Our recollection will have to go out.
l\Ir. Spicer: We object to any argument which seeks to
establish that the C. & 0. owes any dnty to plaintiff's decedent to run at any particular speed or run on time or late. ·
l\Ir. Merl1ige: I have not said that.
'
The Court: Objection overruled.
l\Ir. Spicer: Exception.
Kote: Following said arguments of counsel the jury retired. After lengthy deliberations the jury is excused until
10 a. m. tomorrow, January 8, 1954.
page 340

~

•

•

•

•

The Court: Gentlemen of tl1e jury, it was suggested by one
or two of you that the the Court might possibly be of some assistance to you in the matter of furtl1er instructions. Was it
anything you would like help about 1
A Jm·or: Sir, speaking for myelf only, I believe there is
a possibility of our reaching a decision this morning with some
furtller deliberations, some short deliberations. If we do need
clarification, thougl1, may we ask what type of questions can
we askf Can we ask a question that is revealing!
The Court: You can ask anything you want, you cannot do
any damage by your 9.uestions. I might have to exercise a
·certain care in 1·espondmg to them, but you may ask anything
that you want to know.
A Juror: Yes, sir.
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The CouI"t:
ould you gentlemen like to go to
your room, and then if you want anything later
that you ,vish to take up with the Court you can
just let the Sheriff know and I will be glad to see you at any
time.
Before you go I would like to read to you a paragraph from
a handbook for jurors prepared by thP. Judicial Council of Virginia, with a Foreword by Chief Justice Hudgins: "Since the
jury must be unanimous in order to reach a verdict it is obvious that the jurors are frequently culled upon to adjust their
views to the views of tll('ir fellows. In this process, while no
juror should yield a conscientious opinion deliberately formed
after full and fair consideration, it is the duty of each juror
to discuss tlie.cpse in a spirit of fairness and candor, giving
with an open mind due consideration to the views of tl1e other
jurors, to the 'end that a verdict may be reached provided it
can be done without sacrifice of any juror's conscientious con- .
victions.''

page 341

~

page 342
.

~

Noto: At this time the jury retires. After
short deliberations the jury returns at 10 :25 with
the following verdict:

"We the jury on the issue joined find for the plaintiff and
assess the damages ut $15,000.00. (Signed) W. N. Black,
Foreman.''
At this time the jury is excused, whereupon Mr. Spicer made
the following motion:
l\Ir. Spicer: If Your Honor please, the defendant desires·
to move to set the verdict of tl1e jury aside and to enter up
jud:-,>ment for the clefenclant, or in tl1e alternative to grant the
defendant a new trial upon the following grounds. Shall I
state them now 1
The Court: I clidn 't hear you, Mr. Spicer.
Mr. Spicer: I said, sir, shall I state my grounds now or
shall I put them in writing, what does Your Honor desire?
The Court: Well, I would rather have it done now, I believe, while the matter is fresh in mind.
l\1r, Spicer: "\Ve make our motion upon the folpage 343 } lowmg grounds:
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One, that the verdict is contrary to the law nnd the evidence
and without evidence to support it.
.
Two, that the evidence was insufficient to show any negligence on the pnrt of the defendant as a matter of law.
Three, that the evidence as to the failure to give signals was
entirely negative in its snbstnnce and is not sufficient to support a finding that the signnls were not given, and that the
evidence affinnatively sl1ows that the signals were given in
accordance with the statute.
Four, that the evidence shows as J\ matter of law that the
decedent's own negligence was tl1e sole proximate cause of the
accident under the conditions existing.
Five, the evidence is insufficient to show that any negligence
of the defen<lant, if it existed, was a proximate cause of the
injuries complained of.
Six, the evidence of the witness Walter Shaffer as to not
hearing the signal was entirely negative and was
page 344 } utterly incredible and unworthy of belief.
Seven, in view of the plaintiff's own statement
as to the extent of the view available to the west of the crossing being from one-third to one-half of a mile at a distance of
20 feet from the main track, which statement is binding on
him as a party, shows that the negligence of the decedent was
the sole proximate cause of the accident as a matter of law.
Eight, under the evidence had the defendant's engineer
given the siµ-nals in any other manner than they were given
there is no rensonablc probability that the plaintiff's decedent
would have heeded such signals and avoided the accident.
And as grounds simply for awarding the defendants a new
trial in the event that the motion for judgment in its favor be
denied, the defendants rely upon the errors heretofore alleged
in the rulings of the Court in the admission and rejection of
evidence, and in the granting and amending and refusing of
instructions to the extent that objections were
page 345 ~ noted during the trial, also the objections made to
specific portions of the arg·ument of counsel during the argument of counsel for the plaintiff.
If'urtl1er tlmt the damages awarded by the jury were excessive in amount and did notThe Court: Is this a motion to set aside the verdict or is
this an arb'1.unent on the motion? I would like to know which
it is.
l\Ir. Spicer: No, sir, this is not meant to he an argument,
that is my last sentence. But ordinarily I am used to having
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·a little time to put them down, and I did not have any pre-

pared. The Court: Well, one of the usual motions that it is contrary to the law and the evidence covers all of that.
· Mr. Spicer: In some Courts it seems to be true and in other
Courts they want it to be made more specific, but of course I
am perfectly willing to stop.
The Court: Go ahead, go ahead.
!fr. Spicer: This will be my last sentence. I
page 346 ~ believe I said damages awarded by the jury were
· excessive in amount, and -that a proper reduction
in proportion to the decedent's own negligence should have
been made in the event that the defendants were negligent.
The Court: The motion is overruled and judgment will be
entered in accordance with the verdict. It is understood that
exception is taken by you, Mr. Spicer.
Mr. Spicer: Yes, sir, I would like to take exception to the
ruling of the Court.

•

•

•

•
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A Copy-Teste:
H. G. TURNER, Clerk.
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