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VIRGINIA: IN 'rHE CIRCUIT COURT OF THE .CITY OF NORFOLI< 

WILLIAM c. .STEVENS I . .. 
Plaintiff, 

v. 

FORD MOTOR COMPANY 
Serve: Edward R. Parker 

Registered Agent 
5511 Staples Mill.Road 
Richmond, Virginia, 

Defendant. 

. . 
• . 
: 

. . 

. . 
MOTION FOR JUDGMENT 

The undersigned hereby moves the Circuit court of 

the City of Norfolk, Virginia, for ·a judgment against the 

defendant in the amount of Two Million Dollars ($2,000,000.00) 

for this, to-wit: 

1. That on or about May 10, l978, the plaintiff, 

while in his employ as·a truck driver at Spector Industries, 

Incorporated, backed his trailer to the dock at Ford· Motor 

Company in Norfolk, Virginia, so that Ford's employees could 

unload axles. 

2. That due to the negligence of Ford Motor Company 

and its employees, a malfunctioning dock plate was dropped 

upon the plaintiff's foot. 

3. That as ··a proximate' result of the negligence 

aforesaid, the plaintiff sustained severe and permanent personal 

injuries; he suffered physical pain and mental anguish; and 

will so suffer for a long time in the future; he was required 

to expend monies in his endeavor to be healed and cured and 

will be so required for a long time in the future; he was 

prevented from attending to his lawful affairs, thereby losing 

wages, earnings. and profits, and will be so prevented for a 

long time in the future; he has sust.ained a diminution of his 

earning power which will continue for the rest of his life. 1'. 

r 
' 



WHEREFORE, the plaintiff moves the Court for a judg-

ment against the defendant in the amount of Two Million Dollars 

($2,000,000.00). 

WILLIAM C. STEVENS 

J. RILEY JOHNSON, JR., p.q. 
1608 United Virginia Bank auilding 
5 Main Plaza East 
~orfolk, Virginia · 23510 
/ 

T, ~~.: 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

WILLIAM C. STEVENS, 

Plaintiff, 

v. AT LAW NO. LS0-499 

FORD MOTOR COMPANY, 
. 

Defendant. 

MOTION TO DISMISS 

NOW COMES the defendant, Ford Motor Company, and says 

......._that the Court should not take further c~gnizance of the plain­

tiff's Motion_for Judgment ~gainst this defendant and that the 

plaintiff ought not .. to have or maintain this action against this 

defendant for the following, to-wit: 

1. That the Court lacks jurisdiction to render a 

judgment ~gainst the Ford Motor Company as this cause of action 

arises out of an ind~strial accident for which the plaintiff, 

William c. Stevens, has been compensated pursuant ·to the Virginia 

Workmens' Compensation Act. 

2. The Virg.inia Workmens' Compensation Act provides 

an exclusive remedy for· those engaged in industrial. accidents. 
) 

WHEREFORE,. the defendant, Ford Motor Company, prays 

judgment as to whether ~he plaintiff ought to have or maintain 

-this action against the said defendant. 

.3 



ALLAN S. REYNOLDS, ESQ. 
White, Reynolds,. Smith & Winters 
Post Office Box 3315 
Norfolk, Virginia 23514 

CERTIFICATE 

I hereby certify that a true copy of the foregoing was mailed 

:!;/ day of Q d;, this 1980 to ~11 coun~ ~rd. . 

~/. ~ 
·····~.,~···········:.;.',.JA'' 

. ,... "· 
1 ·,· :. ,. . . . . 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

WILLIAM C. STEVENS, 

Plaintiff, 

v. AT LAW NO. LS0-499 

FORD MOTOR COMPANY, 

Defendant. 

0 R n· E R 

THIS DAY came the parties, plaintiff and defendant, 

by counsel, to be heard upon the defendant's Motion to Dismiss 

on the grounds that plaintiff's claim ~s barred by the pro­

visions of the Virginia Workmen•s Compensation Act and the Court 

having heard the argument of counsel and considered the pleadings . . 
doth overrule said Motion, ·to which action of the Court the 

defendant excepted. 

Seen: 
Joseph E. Baker, JudgEr 
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1 V 1 R G I N I A·:·· 

2 IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

3 ----------~----------------------

4 WI L L I AM C • · S \'EVENS , 

5 Plaintiff, 

6 v. L-80-499 

7 FORD MOTOR COM~ANY, 

B D·e fend ant • 

~ ---.-.----- ... ---~-.---------~------~-----
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DATE& November 20th and 21st, 1980 

BEFORE: ~he Honorable Morris B. Gutterman 

\ 

APPEARANCES; 
HY: ~. Riley Johnson, £squire, 
Couns'l for the plaintiff. 

wHITE, kEYNOLOS, SMITH & wiNTERS, 
By; Allan o. Reynolds, Esquire, 
and Robert Mills, Esquire, 
Counsel for the Defendant. 

BIGGS A~O CHESHIRE 
~· };:·. 



1 * 

2 

3 M~. JOHNSON: . Mr. ~tevens, please. 

4 

5 

f) WILLIAM C. STEVENS, 

7 called as a witness, having been 

8 first duly sworn, was e~amined 

9 and testified as follows: 

lU 

11 

12 

', ... 13 
............. 

l~ 

1'.) -_ ... b'i £>1 k • .JOHNSON: 

~6 Q. State your n~me and address, ~lease. 

1 p/ A. William C. Stevens, 1411 Hodges r·erry 

lb koad, Portsmouth, Virginia. 

19 Q. What is your occupation? 

' 2(1 I\ • ..... r u c k d r i v e r . 

\,) . 21 how long have you been so employed? 
l 

A. 23 years. 

23 ;;,. riow old are you, ~r. titevens? 

'~ . l.'tn 42. 

25 ~ .. t1 a t i s y o u r e d u c a t i o n a 1 b a c k g r o u 1 ~ d ? 

·7 
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.\._..-' 

I 

-..........-

1 A. I graduated from Woo~row Wilson Uiqh 

2 S~hool June 15th, 1956. I had one year of ~ollege 

3 at Tidewater. Community College in seventy -- I 71. 

4 Q. That was night school? 

A. No, sir. 1 was yoing to change my 

6 work shift so that I could work nights and go to 

7 school during the daytime. i was a full-time 

8 student and working ful~-time. 

\1· I see. U p o n g r ad u a t i o n f r om -- I • 1a 

10 sorry. Did you say you were working full-time? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

.20 

21 

22 

23 

24 

25 

A. Yes, sir. 

Q. All right. Thank you. Upon 

graduation from Woodrow Wilson High School in 1956, 

Mr. Stevens, where did you obtai~ employment and 

when and as what? 
"f 
~ 
J 
I 

i 

A. 1 obtained a job ~ith ~aylor-Parker 

Corn~any, Incorporated of Norfolk, Virginia, as a 

re~eiving and stock clerk. 
I .... · -· -·· 

y. What does Taylor-Parker do? 

A. They are an industrial supply firm. 

y. And you worked there when? 

A. Approximately two weeKs after 

graduation, July 3rd, I believe it was. 

Q. How long did you stay at 

Taylor-Parker? 
8 
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l A. One year, one month. 

\J· And where did you go lrom there? 

A. I had started working with Hennis 

4 treight Lines as a part-time· employee on July 15th 

~ of 1957 and they had asked m$ several times to go 

6 with them full-time and on September 3rd I did go 

7 fu.l'l-time with Hennis. And --

8 o. In what capacity did you go to work. 

9 for them? 

10 A. Checker-switcher. 

ll <J. What is that? 

12 A. You put the trucks to the door for 

13 them to load and unload and you also unload trucks. 

14 How long did you stay in that 

l5 employment? 

16 A. l'.m s·till in it. 

17 When did you become a truck driver? 
'""'? 

A. When I went to work with them. 

19 Almost froll\ t)-ae first day. 
.... 

20 Q. I may have misunderstood you. l 

21 don't understand the difference in the checker-

22 switcher and the truck driver. 

23 A. Switcher can move solid loads but 

24 can•t make ~TL deliveries to the customers. 

25 

••••• 
. I 

a1Gus· A~D ~HESh!~~ 



1 A. Less than tru~kload. 

2 Q. Do I understand that you are now a 

3 truck driver? 

4 A. At present I'm unemployed. 

5 Q. What was your last employment? 

6 A. My last employment was Spector 

·7 Industries. 

8 y. All right. 

9 A. Spector freight Lines, freight 

10 systems. 

. .L l 1 may have missed something in the 

12 translation. Would you explain that to me? when 

13 did Spector Industries come into the picture? 

~p. 
A. Well, it was Hennis Freight lines 

15 when I went to work with them and they merged with 

·) 
16 Spector Industries_and because they were worth more 

17 money than Hennis, the Spector name was kept. but 

J. 

~~ it 1 S still basically the same com~any. 

1~ All right. I'm having trouble 

20 understanding the difference between a 

21 checker-switcher and a truck driver and when you 

22 became a truck driver. 

23 A. The checker-switcher was -- the 

24 switcher could drive to move the solid loads of 
............. ) 

25 freight but not LTL shipments, which is less than 

............... 

tilGGS AND CHESHIHE 
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\ ..... / 

l truckload shi~ments. l was ~oiny this from the 

2 tirst of my em~loyment with them. 

3 My designation as tirlver was changed 

4 about five years ago when the contract changed to 

5 indicate that all employees were combination 

G employees and this meant that 1 could change the 

7 switcher-checker designation over to driver without 

8 losing my seniority. 

c: ';) (J. I see. So it was a union contracting 

10 desig~ation that you are talking about? 

11 A. Right. 

12 u. All right. How long had you been 

13 making deliveries to the Ford Plant? 

14 A. Off and on from • 57 on. Just very 

15 seldom until about '75, I believe I started going on 

16 a regular basis. 

17 And when you say that you were on a 

18 regular basis, bow much time were you spending at 

1 9 t h e 1!' <) r d P 1 a n t ? 

2,0 A. Appro~imately -- to begin with it was 

21 it varied fr~m 16 hours to 40 hours a week depending 

2 2 0 n h 0 w m u c h ..;. - h 0 w ma n y t· r\s c k 1 0 ad s w e h ad , h 0 w r.~ u c h 

switching had to be ~~oe, ·wha~. have you. 
' : 

24 Q. ~ere you ~p~nding that much time at 

2 5 the t-' or d ~ l ant its e·:l·f:? 

~~~Gb ANU Ch£SKlKb 



1 A. Yes, at the Ford flant. 

\.._.. 
2 o. Mr. Stevens, were you familiar with 

3 the Ford Plant operation? 

A. ~es, sir. 

5 Q. Were you familiar with the loading 

6 docks? 

7 A. ~es, sir. 

Q. How many dock plates and loadinq 

~ docks are there at the Ford Plant? 

lU A. At the time of the accident there 

ll were eight doors at the main receivin9 dock, which 

12 is more or less the distribution point for incoming 

13 freight to be moved over. The entire system, which 

' 14 is less than truckloed trailers, are unloaded there. 

15 And th~y have eight doors. 

16 And they have the paint warehouse 

17 where you just back your truck down between two 

18 stacks of f~eight and they tell you when to stop and 

lY they open the doors to unload it there in the yard. 

20 There's no dock leveler or anything there and then 

21 there's the north receiving dock where they unload 

22 motors, transmissions, drive shafts and the 

23 extremely heavy equipment. 

24 Q. iiow many doorS. 
·, I 

25 A. ~here are four doors at the north 

SIGGS AND CHESHIRE 
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1 dock. 

2 Q. You were injured at the north dock? 

3 A. ~es, sir. 

4 y. Are you married, Mr. Stevens? 

5 A. ~es, I am. 

6 CJ. 'l'o whom? 

7 A. 1 married Shelby Jean doyd on 

8 uecember 13th, 1963. 

~ 

1() 

11 

12 

13 

14 

15 

16. 

that we 

Q. 

A. 

Q. 

are 

A. 

Q. 

Have you any children? 

I have two; a son 13 .and a daughter 

What was the date of the accident 

talking about today? 

May 10, 1957. 

~ou said, Mr. Stevens, that you are 

16 em~loyed ~ith ~~ector. What does bpecto~ do 

17 s~ecifically? 

18 A. They are a common carrier of freight. 

1~ ln other words, they handle all different types of 

20 freight, just about anything you can put on a truck. 

21 They haul all over the country, the eastern half of 

22 the country. 

23 Q. Refer.rinq specifically to May lOth, 

24 1978, Mr. Stevens, what was the condition -- what 

25 were conditions like at Spector? I'm asking you 

biGGS ANU Cri~SHIH~ 
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1 specifically whether you were busy or not. 

A. We were extremely busy. We had 

3 ·missed picking up several loads at Lambert's Point 

4 Uock the day befor.e and had 18 loads scheduled for 

5 that day ·to pick up. And from the position of the 

6 cards on the dispatch board we only had t~o empty 

7 trailers. And consequently, they were hustling 

8 around trying to get empties as fast as they could. 

Q. what was the situation with regard to 

10 the Spector trailers at the Ford ~lant on that day? 

ll A. tl' h e p o s i t i on o f t h e t r a i l e r ·s ? 

12 Q •. Well, I'm talking about were there 

13 many trailers there or were there not? 

. 14 A. When I arrived there were none at 

15 main receiving. There was about nine or ten sitting 

16 in the yard waiting to be unloaded, of Spector's 

17 trucks. 

16 Q. What did this mean to Spector? 

19 A. It meant we·had nine or ten trailers 

20 tied up that we couldn't do anything with. They 

2! were just dead weight sitting there. 

22 \J. were they loaded or unloaded? 

23 A. They were loaded with material 

24 waiting to be unloaded. 
v' 

25 u. riow does that happen? 

~IGGS AND CHESHI~~ 



1 A. Ford calls to specify what trucks 

~!GGS ANU CH8SHlkL 



v 

1 

2 A. 

Less than truckload? 

Less than truckload. And the -- Mr. 

3 keeves was working in place of John ~llis at main 

4 receiving and he told me to go ahead and put the 

5 truck to the dock. 

6 

7 

8 

9 

Q. 

A. 

Q. 

A. 

Mr. Reeves was a ford employee?. 

Yes. 

Go ahead. 

And ~r. Reeves told me to put the 

10 truck to the dock, which 1 did, and went back --

11 

12 

13 

A. 

u. 

Which dock wa~ this you put it at? 

This was main receiving. 

All riqht. Go ahead. This was the 

14 one that has eight doors? 

15 

16 

17 

A. 

Q. 

A. 

Right. 

Go ahead. 

I went back in and asked Mr. ~eeves 

18 how long it would be before they could start 

19 

20 

21 

22 

23 

24 

25 

unloading the trailer, becau~e if it was going to be 

any delay, 1 was to call in and leave to go to 

Lambert's ~oint DocKs. 

Q. You said before they could unload the 

trailer. Were tt~ey to do it or were you to do ·it?. 

A. ~hey were to 4o it. 

U· All right. 

biGGS A~D CHESHIHB 
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1 A. The trailers that come in, just. about 

2 99 percent of all trailers going to Ford are with a 

3 special commodity rate. They ship a line, consignee 

4 can unload. This is 
+~fli 

justified through the towers. 

5 Q. What does that mean? 

6 A. That means they get a cheaper ~ate to 

7 have the treight moved because we don't nave to tie 

b up an employee to do it. 

9 u. What does consignee unload mean? 

10 A. !t means that Ford was to un·load the 

ll freight. 

12 Q. Al.l ri~ht. Go ahead. 

1 3 A. ·where was I? 

14 Q. Well, 1 think you were just putting 

15 your truck -~ you had just been told to ~ut your 

,16 truck to the main receiving dock with the LTL dock. 
\..,-~ 

17 .PlH. R£~L'JOLDS: ~our Honor, I haven't 

18 objected so far, but I obj•ct to any further h~arsay 

19 testimony. 

20 THE COURTs Avoid hearsay, Mr. 

21 Johnson. 

22 Mk. JOHNSON: I don't remember what 

23 he said but I won't dispute the ruling. Go. ahead 

24 and tell me what happened. 

25 THE WITNESS: 1 asked Mr. Heeves how 

8IGuS AND ~HEShiR£ ---
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1 lonq it would be before the truck would be started 

2 and he told me 15 minutes to 30 minutes. So I 

J called my dispatcher and told him what the delay 

4 would be. And he told me he had another truck on 

5 the way to Ford. 

6 

7 

8 b~ M~. JOHNSON: 

u. Why did you call your dispatcher and 

10 tell him what .the delay would be? 

ll A. ~ecause I was told before r left the 

12 terminal if there was going to be any delay, to call 

lJ him, that he was t.JOing to run me to Mitchell and 

14 ~mith to pick up an empty trailer and take it to 

15 Lambert's ~oint to load rubber. 

16 (j. All right. Wow, we•ve been cautioned 

17 not to get into hearsay, Mr. Stevens, and I want to 

18 make sure we don't. In any event,. Mr. Reeves told 

19 you that it would be 15 to 30 minutes, I think you 

20 said, before the Ford people could begin to unload 
. 

21 the truck? 

22 A. 15, 30 minut~s, yes, sir. 

23 (,J. All right. You called your 

24 dispatcher and told him about this? 

25 1\. 'tea, sir. 

·-- .. _...,.,__... .... ____ _ 

., . ..... 



J. .... ;' 

1 Q. All right. Did you then wait for 

2 your truck to be unloaded? 

3 A. The dispatcher told me he had another 

4 truck on the way to me and I was to send that driver 

5 ·to Mitchell and Smith and pick up the empty and let 

6 him go to Lambert's Point Dock and I was to stay and 

7 see that the two trucks were unloaded. And as they 

~~unloaded 

y '1' HE c o u R 'r : J us t a m i n u t e , M r • 

10 Johnson. This is what we are talking about. we•re 

11 not interested in the outside matter unles$ it•s 

12 going to be something that would be proven by direct 

13 testimony, in any event, so let's avoid it. 

14 I think if you direct your question 

15 to your client without leading, it's possible, and 

16 let•s keep it down to the nub of the evidence. 

17 MR. JOHNSON: Your donor, please, 1 

lH submit that it was not hearsay, that it doesn't go 

1~ to the truth of the matter, but 1 won't dispute it. 

20 It's all rignt. 

21 

22 

23 ~~ MH. JOHNSON: 

24 Q. 

25 that correct? 

You then ·w a i ted f o r a·n o the r t ruck , i s 

-------------------------------------------------------------------~~k 
BIGGS AND CH~ShlHB 
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1 

2 

3 

. 4· 

5 

6 

7 

8 

9 

A. 

y. 

A. 

rieeves say 

A. 

hearsay. 

to 

It 

'"l'hat's correct. 

All right. Did.one come? 

~es • 

And what did you -- what did Mr. 

you at that time? 

Mr. Reeves told me that the --
MR.· REYNOLDS:· I object to what Mr. --
THE COURT: Mr. Johnson, it is 

may not go to the truth of the matter, 

10 but it is hearsay by any definition you want to give 

11 it. 

12 MR. J OHNf;;ON: Your Honor 

13 THE! C OUR 'l' 1 Mr. Johnson, let•s not 

14 get into a dlspute about it. I'll send out the jury. 

15 J.f it•s relevant and something to be proven and can 

16 be substantiated thereafter, .fine. lf it's not 

17 relevant, and hearsay -- in any event, let•s forget 

18 1 t. 

19 M R • J 0 H N S 0 N : '1' h i s i s a n e m p l o y e e o f 

20 Ford Motor Company. 

21 THE COURTa He can say what he was 

22 advised to do by whom he was advised to do it. Is 

23 this what you are saying, what Mr. Heeves, a Ford 

24 employee, told him to do? 

25 M.H. JOHNSON: Yes, sir. 

BIGGS A~D CH~S~IH~ 



l ~H£ COUNT: All right. Go ahead. 
I ...._.. 

2 MR. JOHNSON: Yes, sir, that•s what I 

3 meant. 

4 

5 

6 BY MR. JOHNSON: 

y. What did Mr. Reeves tell you to do? 

8 A. tie told me to stop the driver when he 

9 got there and have him put the truck to the dock 

1. o because i t had hot stock on 1 t that was needed on 

11 the line. So 1 went out in the yard and waited for 

12 the truck to arrive and had the driver put it to the 

13 dock. And returned inside as soon as the -- he had 

14 dropped his trailer at the door and secured it. 

15 I went back !~side. And this time 

16 Mr. Heeves said a door had freed up at the north 

17· receivinq dock and for me to put one of the Spector 

16 trailers back there to be un~oaded. So 1 called ruy 

19 dispatcher to see if he wanted me to work back end, 

20 to get tied up with shifting 'the trailers back. for 

21 them to load and unload. 
I 

22 uon•t say what the dis~atcher told 

I 

l3 you. Just say what you did after that. 

24 A. After calling my dispatcher, 1 went 

25 out to the outside, unhooked my tractor from the 

BIGG$ ANU CHBSHI~E 



1 trailer, went o~er and hooked to the Spector trailer 

""-'' 2 that be wanted at the back end and took it out back. 

3 Q. Uid you have a conversation with Mr. 

4 keeves about the condition of the dock plates at the 

5 time? 

6 A. Yes, sir, I did. 

7 Q. first off, why did you have any 

·8 conversation with him at all about it? 

9 A. The night before the maintenance crew 

10 was working on the dock plate and in door 

11 Q. Were these Ford employees? 

12 A. At main receiving. 

13 Q. Tell us whether these were Ford 

14 employees. 

15 A. tes, these were all ~ord employees. 

16 Q. Go ahead and tell me. 

17 A. And 1 had asked him if he was going 

16 
\ 

to work on the dock plates at the north receiving 

1 ~ d o c k and h e h a.d an s we r e d i n t h e a f f i r m a t i v e • And 
f 

20 told me as soon as he had finished at main receiving 

21 
• I I 

he was going right back there to work on the two 

22 that wasn't working· at the back. 
I 

23 Q. Which two were they? 

24 A. ' Door one, door three. 

25 Q. Go ahead. 

'I 

'l ti!liGS AND Ctit!SlilH!:: 
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\.._.. .. ; 

1 A •. I was informed 

2 Q. by whom? 

3 A. Hy Mr. Reeves. When I asked him if 

4 toe dock plates was working,·he. told me, yes, but it 

5 didn't make any difference, ~here was a fork lift 

6 driver back there to handle the plate if -- if it 

7 wasn't ~orkinq. 

8 So I went out -- I went out and 

Y hooked to the trailer that he ~anted back there and 

10 took it to the back •nd and started to back it to 

11 the dock. When I got out and walked to the back to 

12 ~Y do~rs, I noticed that· the li-fran.e was back 

13 against the d~ck. 

14 y. ~y H-frame, what do you m~an? 

15 A. The part of the dock plate that comes 

16 in contact with t~e back of the trailer that 

17 elevates the shoe· as 'it goes .back. 

l·a way in a back posltiQn so that there was no way that 

.19 it could op~rate the ,mechanism to work the shoe. 

20 Q. Would .you come down and show the jury? 

21 Using plaintiff•s exhibit number --first off, ~hen 

22 it's workiny normally, how do~s this dock plate or 

23 dock leveler work? 

24 A. This yellow bar is what I call the 

25 h-frame. T~e ~ack of the trailer comes in contact 

BIGGS .~ND CHESHIME 



1 with this and ~ushes it back and as it goes back, 

2 the dock plate comes up. when this is a11· the way 

3 back against the building, there's a mechanism 1 in it 

4 to release the shoe to have it fall into the bacK of 

5 the truck.. 

6 <.l· All right. No~, when you say -- what 

7 was the position of the h-frame, as you call it? 

8 A. This, this was already pinned back 

9 against the dock. 

10 Q. All right. 

11 A. It was not in any position to move. 

12 Q. Resume the stand, please. In your 

\._..; 13 experience with your years of delivering stock to 

14 J:" or d, had you known of difficulty with the docK 

lS rlates and dock levelers before? 

16 A. . ~es, sir. lt was a hit and. miss 

17 thing as to whether or not they would be working. 

lb ~hey were no~ working more than they were working. 

i9 After the f~r~t breakdown, it was a matter of 1t 
. I 

20 working one day and broken the next or working the 

21 ·next and not the next. It would be broken for two 

22 or three week~ and .then working again for a day or 

23 two and then it would be down again. 

24 Q. What would t~ey do abouf it? When I 

25 say uthey .. I r mean Ford. 

• --------------------------------------------------------------~~~.·,; 
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1 A. They would call maintenance and 

. ......_ ..... 
2 maintenance would work on them, ~ord ~aintenance. 

3 Q. ~ou say maintenance, who's 

4 maintenance? 

A. Ford maintenance. 

Q. Ford maintenance. How long had the 

7 dock levelers been on that dock, do you know? 

8 A. I believe --

9 Q. By nthat dock", I mean the north dock. 

10 A. I believe they built that dock in 

11 1961 or '62 and I believe that two of the portable 

12 ramps they were using prior to that was made 

\ • J l .3 ..._. stationary into the new dock • 

14 u. Were the dock levelers at the main 

1~ receiving, that is the eight door docK, the same 

16 dock levelers that these were and did they work the· 

17 same way? 

18 MR. HBYNOLDS: Objection. I don't 

19 see it has any relevancy, Your Honor, as to whether 

20 or not they had the same or d'ifferent dock levelers 

2i in a different place. 

22 THE COURT: All right, Mr. Johnson, 

23 what about it? 

24 MR. JOHNSON: I withdraw the question. 

THE COURT: All right, sir. 

, 8IGG~ AND ~riESHIHE 



1 

2 

4 Was Pord personnel aware that the 

5 dock levelers on the north dock had not been working 

6 properly? 

7 A. ~es, sir, they were. 

Q. How do you know that? 

9 A. l had reported it several times 

10 myself, roadway driver had reported it, and McLean 

11 driver had reported it. 

12 Q. When the dock levelers were not 

13 working properly, what would the Ford people do 

14 about it? 

15 A. They would call Ford maintenance and 

16 have them look at it. If they had time to work on 

17 it, tt1ey would. If they didn't, they'd leave it sit. 

1H Q. Tell us whether or not they'd close 

19 the dock do~n. 

20 A. No, sir, they continued worKing. 

21 All right. 

22 A. ~hey would continue to use the door 

23 where the dock plate was not functioning. 

24 Q. All right. what is a checker? What 
: \..... .. ··· 

25 does he do? 
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1 A. A checker is responsible for being 

\_ ••• f 2 sure that the frei~b~ that c~mes off of a truck is 

3 the material that it is suppose to be and tallies 

4 with the packlnq •lip and the purchase order. 

5 Q. Wbose· employee is he? 

6. A. Ford Motor Co~pany. 

7 Q. Whe~e: is he found and what do you see 

8 him doing? How do y9U know a checker if you see him? 

9 A. Generally you find your checkers at 

io the main receiving dockr but they are also used at 

11 the north recelvin9 ~ock and at the paint plant and 

12 even unloading trucks in the yard. 

\._, 13 And they usually have a clipboard 

14 with their packing slips on it and check the freight 

15 from the truck, wherever they happen to be, with the 

16 papers on the. clipbo~rd, which is not the freight 

11 bill, by the way, but rather packing slips. 

1.8 Q. All right. When a dock plate wasn't 

19 workin~ and Ford ~ontinued to use the dock anyhow, 

20 in what way would they use it? 

21 A. '!'hey ~ou 1 d --

22 MN. REYNOLDS1 ~our Honor, he's 

23 talking in 9•neralities now and I don't think this 

24 man contends he•s there all of the time. He can 
·~· 

25 testify as to wha' he has se•n on ~ prior occasion, 

'·· -----~------ ~~-~~:-~ .. -~:.~-



1 but I don't think that that has any relevancy to 

2 this matter. It's what happened on this particular 

3 occasion that we are interested in. 

4 THE C.OURTs I think so, Mr. J.ohnso n. 

5 MR. JOHNSOftJ: I think not, Your Honor, 

6 please. May I tell the Court why? 

7 THE COUH1': All right. 

8 MR. J OHN~OW: Maybe we better do it 

9 in chambers.· 

10 THE COURT: All right. Have the jury 

11 to retire, Mr. King. 

12 

13 (Jury was excused.) 

14 

15 · MR. JOHNSONa Your Monor, please, my 

16 position is going to be this~ That we can't 

11 identify this man, b~t there .is circumstantial 

lB evidence that he was a Ford employee. ~ut even if 

19 ne was not a ~·ord employee, there is evidence that 

20 he was a borrowed employee by Ford. 

21 In order to be a borrowed employee, 

22 he must be an employ•e engaged by Ford personnel 
I JJrt> 

23 with authority or. ·he can be pressed i-A t:hoe service 

24 by Ford per~onnel who do not have authority to ~ress 

25 into service, if this is done as a matter of 
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\..../' 

1 ~ractice and with the knowledge of ~ord personnel 

2 with authority. And that's my ~ur~ose tor ~roving 

3 the t~ractice. 

4 

·s 

THE COUkT: Mr. Reynolds. 

MR. REYNOLDS: Well, I think that 

6 this man can testify as to wba.t he has observed in 

7 the past, but for him to state generally that this 

8 is what they did sounds like he is giving maybe an 

9 

10 

11 

12 

13 

'14 

15 

16 

17 

1'8 

19 

20 

21 

22 

23 

24 

2~ 

opinion. 

would not 

question. 

~ue:5tion. 

Johnson. 

I just think the question is too broad. 

MR. JOliN SON: I don•t intend -- 1 

disagree with that. I will ask him --

t1ring 

THE COURT: You should rephrase the 

MR. J Od.N~ON: 1 will re~hrase 

'l' tiE C OUHT: That's all right, 

in the jury. 

(Jury returned to the 

courtroom.) 

the 

"' r • 

THE COURT: All right, let's continue 

for a little bit. 

28' 
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1 BY ~R. JOHNSON: 

Q. All right. I ·will rephrase my 

3 question, Mr. Stev•n~. What have you observed to be 

4 done W·hen Ford us~d t·he dock at a door where the 

5 do c k p 1 a t e w a:s not · w ~r k i n 9 ? 

6 A. 

7 that ~ere followed. The first was they would pic~ 

8 it up ~ith a fork ll~t. The second is they would --

9 Q. How wo\lld the·y do it with a fork lift? 

10 A. They would put the blade of the forK 

ll lift into the side of the sbqe. If there was 

12 Q. dy ~~;e;, shoe , W:bat do you mean? 

' Tbe.,, &d·ck \_,.f 13 A. plate. 
:· f~ 

14 o. A 11. ; r J: ,CJ h t • 
I . 

15 A. If ·lt ~w.a s enau·gh clearance where it 

16 was above the dock Wb&re the fork lift blade would 

17 9~ under it, they·woold use the fork lift to pick it 

18 up. 

19 Q. All:.r1:qht. 

20 A. If not·, they would use a Johnson bar 

21 or two-by-fQuf, four~by-four, whatever, to pry it up. 

2 2 ri• he m.o $ t c o mm on use w:a s the & t r o n g a r m h o o ked i n t o 

23 t 1he side of i~ to pry· it up·. That has a shorter 
.. 

24 metal blade OB it ~nd you can t. i 1 t it to get it 
\,_./ 

2~ und·er to mov- .the · p'ta,te up, w·her eas, sometimes the 
, .. ,,._ 30 ' 

BIGGS ~ND C~ES~IHE 



·~ 

\_,..' 

1 plate is below the .dock level where the fork lift 

2 cannot get it. 

3 Q. Now, would you show us, using -- come 

4 down, if you will, ~lease --defendant's exhibit 
I 

S four? First off, wbat is a strongarm arm? 

6 A. A str,ngarm arm is similar to a 

7 crowbar on wheels or a railroad car mover on wheels. 

8 And this is a metal plate with an angle on the end 

9 of it. 

10 Q. Is that a strongarm arm? 

11 A. Yes, ~his is a strongarm or a Johnson 

12 bar. 

13 o. 0~ a Johnson bar. All right. 

14 A. An~ it's just for moving putting 

15 wheels on somethin9· tbat•s too heavy to be picked up 

16 by light duty fork 'lift. 

17 Q. All right. Would you tell us what we 

18 see. in that photogr·aJ(b? 

19 A. That is the manner in which the dock 

20 plates are usually .. plcked. up at Ford Motor Company 

21 when they are 'not Wo{king and the fork lift driver 
' I 

~ .. is not av~ila:ble. 

23 Q. All ri9ht. T~ank you. Resume the 

24 stand. Tell me who John Sanderlin is. 

25 A. John Sanderlin is a material handler, 

31 
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• 1 fork lift operator for Ford Motor Company • 

\\...,...' 
2 Q. An·ct --

3 A. He· is: usually the one that works the 

4 back end to unloaa the heav~ equipment. 

5 Q. What ls his title, if you know? 

6 A. Material handler, fork lift operator. 

7 .o. You have testified as to the period 

8 of time that you beve spent at Ford. Are you 

g familiar with the hierarchy ~f the ford employee-

. 10 employer relation&bip? 

ll A. The checkers are subordinate to the 

12 dock foreman or do~k supervisor. They have them in 

'----': 13 different departments throughout the Ford Plant. 

14 And they are under the autho~ity of Mr. Hamilton, 

15 Mr. Warren. 

16 Q. Who are Mr. R•milton and Mr. Warren? 

17 A. They ~re material handling 

18 supervisors. They are over the entire operation of 

19 material handling. 

20 o. To wb:o m do t p ey r e po r t , i f you know ? 

21 A. To the plant manager and assistant 

2 2 m a n a 9 e r , ~ w o u 1 d 1 ma g i n e • 

23 Q. Do yo~ know the relationship between 

24 Mr. Hamilton and Mr. iWarren•s rank? 

25 A. They are equa'l. 

'32 
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1 Q. And do you know why there are two? 

2 A. One works day~ and the other one 

3 works nights. They work that system for three 

4 months and then trade for three. 

5 Q. Do you know whether or not Mr. 

6 Hamiton and Mr. Warren have the right to hire and 

7 fire fork lift operators and ~aterial handlers? 

8 MR. ~EYNOLDS: Objection. 

9 THE COURT: Just a minute. 

10 MR. REYNOLDS& Your Honor, I think 

11 this calls for speculation on his part. I think the 

12 Court ought to explore it out of the presence of the 

13 jury how he would have any knowledge or information 

14 on that point as to the authority that these people 

15 have. 

16 tHE COURT: Well, if he says he knows, 

17 Mr. Reynolds, then he says he knows. If he doesn't 

18 know, he would be speculating or thinking, he should 

19 so say he does not know. He could certainly be 
( 

20 examined on cross-examination how he does know. 

21 I'll permit the question if he's in a 

22 position an~·bas knowledge and is knowledgeable and 

. i 

23 can answer it. If he•s not knowledgeable and would 

24 be guessin9 o~ thinkin9 or i~agining, then I don't 

25 think he should 8~$Wer the question. All right, Mr. 

33 
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l Johnson. 

2 

3 

4 B~ MI-t. JOHNSON: 

5 Q. Within that direction and guid~line, 

6 Mr. Stevens, do you know whether· Mr. Sanderlin and 

7 Mr. Warren -- l'm sorry -- Mr. Hamilton and Mr. 

8 warren have the rfght to hire and fire fork lift 

9 .operators and .material handlers? 

10 A. I have seen Mr. Warren fire two 

11 different people, and if I•m not mistaken, I saw ~r. 

12 Ha~ilton fire a fork lift operator. 

\_.i 13 THE COUR'.f: Is that your basis for 

14 your answer? 

15 THE WITNESS: Yes; sir. 

16 THE COURT: All right. 

17 

18 

19 B¥ M H. JOHNSON: 

20 Q. All right. Going back to the 

21 strongarm met~od of lifting the dock plate that you 

22 have described. who have you seen perform this 

23 function? 

24 A. ~he different fork lift operators at 
'-"' 

25 tord Motor, the Ford Motor C~mpany checkers and 

----------------------------------' ·'' -·.· .. 
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1 drivers. l've also seen quality control personnel 

2 do it and the supervisors themselves. 

3 Q. Will you tell us -- when you say 

4 drivers, you mean non-tord employees? 

5 A. 'l'hat is correct. 

6 Would you tell us whether or not when 

7 this operation has been performed by non-ford 

~ employees, truckers, drivers, who would ask them to --

MR. KSYNOLDS: Objection. 

10 MR. JOHNSON 1 Sorry. 

11 

12 

\..._ .. 13 BY MR. JOHNSON: 

14 Q. Who have you observed ask them to do 

15 so? 

lfi MR. REYNOLDS & Objection. 'l'h at 

17 ~resumes, Vour Honor, that someone did ask them to 

lb do so and I think it's a leading question. 
I 

l~ I MR. JOliN SOl\!: I'll ask him whether· 

20 someone aske~ him to do so, some Ford employee asked 

21 him to do so. 

22 THE COUHT: All right. 

23 THE WITNESS& Yes, sir. It was 

24 common practice that if -- whoever was closest to it, 
\ ...... 

25 the supervisor or the person at hand, would ask the 
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1 truck driver, the checker or whoever was in, to 

2 raise it. .Lt was, like I sa~, just a matter of who 

3 was close. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

tsY MR. JOHNSON: 

Q. Well, tell us if you have ever 

observed any Ford employee~ ask truckers to do this 

task, and if so, wh~he Ford employees were? 

A. I've seen Mr. Warren, one of the 

supervisors on the back end named Hinger, Wernell 

wynn, John Ellis, Sill Reeves, Mr. Hamilton. 

13 There's JUSt --just about everybody over there. All 

14 the supervisors over there has asked people to do it 

15 at one time or another. 

16 Q• Was this ~ractice 

17 A. As a matter of fact, I've even seen 
l 

18 Mr. Hamilton show a driver how to pick them u~. 

19 Q. Was the practice known to Mr. 

20 Hamilton? Do you know whether the pract.ice was 

21 known to Mr •. itamiton? 

22 A • , "tes, it was. He was present ~hen the 

23 request was made of various people. 

24 u. ~ill you tell us whether John 

25 banderlin h.ad ever engaged in this !Jractice or not 
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1 A. xes. 

\ ...... ·' 2 Q. of asking people to -- when I say 

4 A. Quite frequently. 

5 Q. All right. Do you know whether that 

6 practice was performed in the presence of Mr. 

7 hamilton? 

8 A. ~es. Mr. Hamilton was present on two 

9 different occasions where truck drivers were used to 

!0 raise the dock plat~s. 

11 u. Did you ever observe Mr. Hamilton 

12 forbid it or try to stop it? 

\..._...' 13 A. No, sir. Mr. Warren has also been 

14 present when these requests were made at various 

15 times. 

16 Q. . All right. on the day of the 

17 accident -- I think you told us what had happened 

18 until you qo~ to the back plate. 

19 , MH. JOHNSON& Has he not? I think he 

20 has. 

21 

22 

2 3 S. ~' M R. J 0 H N ~ O.N : 

24 Q. When Mr. Reeves askeu you to take the -~ 

25 to spot the truck at the back door, you had a 

37 

~IGGS AND CHESHIRE 



l conversation with him. What transpired after that? 

·...__,.. r. A. 1 took the tr~ck to the back, backed 

3 it up, got out and opened my doors and noticed the 

4 u-frame standing against the dock. I knew that the 

5 plate would not operate in that position, so I 

6 backed the truck all the way up flush and then 

7 pulled forward. 

8 Q. When you say flush, what do you mean? 

9 A. All the way back against the dock. 

10 And then pulled forward about an inch so that there 

11 is a door catch on the bottom of the trailer and the 

12 shoe will hang underneath that catch. If you don't 

13 ~ull forward a little bit, there's no way you can 

14 move the shoe. 

15 So I pulled forward to allow the shoe 

16 t.o be raised, and went inside to get John Sanderlin 

17 to raise the shoe for me. And when I went in the 

18 main door, John Sanderlin was on the fork lift 

19 getting read¥ to go unload a truck in door two. And 

20 I asked him to rais~ the sho~ for me to get ~y truck 

21 hack and he turned to a man that was checking motors 

22 that was stacked on the dock and 

23 Q. Now, before you say what he s-aid to 

24 him, describe the m~n to me and what he was doing. 
'-·· 

25 A. '1' h e m a n h ad a c 1 i p boa r d a n d w as 
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1 had a packing .slip or papers on the clipboard and he 

2 was checking off the tag numbers on the racks of 

3 motors against the numbers on his packing slip. 

4 

5 

6 

7 

8 

Q. All right. Now, go back and tell us 

what your conversation was with John Sanderlin. 

A. I asked John to lift the dock plate 

and he immediately turned to this man and said, ''dey, 

raise the dock plate for this man so he can get his 

9 truck oack to the dock." The man walked over, layed 

10 his clipboard down on the desk, went over in the 

ll corner and got the strongarm, brought it over, put 

12 it under the edge of the shoe and tried to break it, 

13 but --

14 Q. When you say aunder the edqe of the 

15 shoe .. , you mean as in the photograph? 

16 A. On the side. 

17 

18 

Q. 

A. 

On the side. All right. Go ahead. 

And every time he would try to break 

19 it back, he wasn't strong enough to hold it forward 

20 and break down on it at the same time and it would 

21 slip back and the dock plate would fall back. So he 

22 

23 

24 

25 

moved inside of the truck and put it under the front 

lip and broke it down. 

u. How did he do that? 

A. 1 pulled forward about an incn 

•• 
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·: j, • 

\..,_..· 

1 

2 

3 

4 

5 

6 

said 

you 

you 

mean 

Q. Incidentally, Mr. Stevens, you•ve 

back~d all the way against the dock. Uid 

that --
A. 'ies, sir. 

Q. -- or the plate? 

A. Well, the plate. This was as far 

7 back as the truck wo~ld go. 

a 

9 

Q. 

A. 

All right. 

Like I said, the plate would catch 

10 between the bottom of the truck and the door latch. 

11 Q. Al~ rlght. So you couldn't back all 

12 the way to the doak? 

A. No, no, sir. 

Q. Excuse me. Go ahead. 

13 

14 

15 A, So when the man found out he couldn't 

16 raise it fr~m the side of the plate, he moved into 

17 the bapk of t~e t~uck and put the bib of the 

18 strongarm under the front edge and raised it that 

19 way and told me to go back to the truck and back it 

20 up, which r did. 

21' 

22 

23 

24 

25 

Q. 

A. 

Do you know who this man was? 

I assumed he was a ~ord employee. 

MR. REXN~LDSa Objection. 

THE CO~RT: Sustained. 

MR. REYNOLDSa Move to strike • 
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1 ·THE COURT: Jury will disregard the 

2 response given by the witness. 

3 

4 

5 B~ MR. JOHNSON: 

r--6-.~ \ Q. Was he a Spector employee? 

7 A. No, sir. 

8 Q. Go ahead. 

A. When 1 locked the truck down in 

10 ~osition to take the cab out from under it, I went 

11 back inside before jacking my landing gears down to 

12 make sure that it was flush with the dock and in 

13 alignment, because with these wide pallets, you only 

14 have about an inch of plate. If it isn't just about 

15 perfectly straight aligned, the pallets will not 

16 come out of the door, so I went back inside to check. 

17 Q. Hold it right there for a second. 

18 Going back to what John Sanderlin said to the 

19 unknown man. \What other instructions, if any, did 

20 John ~anderlin give the unknown man about lifting 

21 the dock plate? 

22 A. ~efore it hap~ened, none. He just 

23 just said, "Hey, raise the dock plate so that man 

2 4 c a n g e t t1 1 s t r u c k i n t h e r e • •· 
'-'' 

25 y. All right. 

~------------------~-BIGGS AND CHESHIRE 
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1 A. Before I got the truck in this in 

2 the position to put the plate in the back. 

3 Q. All riqht. Now, go back to where you 

4 were. You got out of your truck to see if it was 

5 flush. 

6 A. I went back inside to see if it was 

7 flush. And John S~nderlin was on the fork lift 

8 right by the door. He says, "The man's got the 

9 s t r o ng a r m h u n g under the. Cl o c k p l a t e • He 1 p hi m g e t 

1 0 i t out • I ' v e go t to : g e t t h 1 ~ t r u c k u n 1 o ad e d • '· 

11 So ·I went over and Mr. x and myself 

12 pulled separately and together on it ahd everything 

13 we knew to try to.get it out ~nd couldn't. John 

14 Sanderlin had come out of the truck with a load of 

15 engines on his blades and s~w us still struggling. 

16 CJ. 

11 A. Fork lift blad~s. 

l8 Q. All right. 

19 A. He qot off tpe fork lift and came 

20 over and the three of us tried to pull it loose and 

21 couldn•t. So he said, "I haven't got time to mess 

22 with it. ~ou help ·him get t~at out from under there 

2 3 be f o r e yo u d r:t? p i t , " w h i c h me an t be f o r e I to o k nt y 

24 tractor out from underneath of it. 

. 25 Q. All r~ght. 'Now, at this point, Mr • 

• 



1 Stevens, with the strongarm under the dock plate, 

2 what was the position of the dock plate in? 

3 A. The dock plat~ was elevated with the 

4 en~irety of the metal and about three inches of the 

5 wooden arm underneath of the dock plate. 

6 Q. Would you come down here and give us 

7 an idea and let me suppose that this table is the 

8 l~ading dock although we know that this is somewhat 

9 higher because it's not level. Let's suppose my pad 

10 here is the dock plate. Can you show us --and,· of 

11 course, your truck is up under here, is it not? 

12 A. Right. 

13 . Q. Can you show us what the position of 

14 the dock plate was? 

15 A. The dock plate was elevated. 'l'he 

16 hook and the front of the strongarm was trapped 

17 between the floor and the shoe barrel. 

18 Q. What, if anything, was there to keep 

19 John Sanderlin from sticking the blades of his fork 

.20 lift under the edge of the plate and placing it to 

21 release the Johnson bar? 

22 A. Nothing that I know of. 

23 All right. Resume the stand. All 
\\ 

24 right. At that point after Mr. Sanderlin told you 

25 that be didn't have time to mess with it, what did 
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1 you do? 

\......! 2 A. I went and got a two-by-·four and put 

3 under there and tried to just lift the shoe 0 f f and 

4 the two-by-four broke. Had a knot hole in it where 

5 it broke and I assumed that's why it broke. 

6 So 1 went and got two pieces of 

7 four-by-four from the trash bin -- one was about 18 

8 inches long, the other one about four and a half, 

9 five feet long -- and went back to the truck. I 

10 to 1 d the rna n, I sa 1 d, "Don 't touch the strong arm. 

ll Don't move it. Don't do anything until I tell you 

12 to." And he said that he wasn't. 

\.,_..-· 
13 So I turned my back to him and 1ayed 

14 the short piece of four-by-four on the floor to use 

15 as a ful.crum and put -- was going to use the other 

1~ piece to go under the dock plate and pry down on it 

17 to elevate it so I could get the strongarm out. 

18 ~ut before I could get the second 

1~ piece -- get the first piece -- of wood up 

20 underneath the ·docK plate, the stronyarm went flying 

21 through the air, hit tne top of the truck and the 

22 freight and ended up halfway inside of the trailer. 

23 The two-by-four that 1 was holding .... .~ ... ,....,.......•-···~ 

i 
24 was kicked o~t from under the plate like a tiddly 

25 wink and it went flying and the shoe came down on my -~ 

.44. 
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V- the.dock plate came down on my foot. 

...._.. 
2 A man was standin9 at the side of the 

3 truck wide-eyed and came over to me and said, HMy 

,. 
4 God --

MR. REYNOLDS: Objection, objection, 

·6 'iour lionor. 

7 THE COURT: Sustained. 

' 8 MR. REYNOLDS: Pure hearsay, now. 

9 MR. JOHNSON: I believe it's part of 

10 the nes gestae Your Honor. 

11 THE COUHT1 Send out the jury if you 

12 want to argue to the Court. 

13 MR. JOHNSON: Yes, sir, I do. 

14 THE COUNT& All right, Mr. Ki~g. 

15 Mave the jury retire. 

16 

17 (Jury was excused.) 

18 

19 MR. JOHNSON: Maybe we should hear 

20 the answer before the objection. 

21 THE WITNESS: Repeat the question, 

22 please. 

23 

24 
\._. 

25 
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I 

\ ........ 

I 

'-_; 

1 U~ ~k. JOhHSON: 

2 ~ou vera giving a narrative of what 
.~..:. , .. 

3 happened.. 'fbe dock plate had just --

4 A. Xeo.b. 1 

5 Q. -- flown throu9h the air. 

6 A. The aan was standing wide-eyed and he 

7 came over to me and said, .,My God, I just twisted it 

8 and it flew out. t•m sorry. Are you hurt?" And 

9 put his arm around •• to help me outside to sit down. 

10 MR. J~HNSONa Your Honor, please, 1 

11 believe that is Res testae, and if it's not, there 

·12 is evidence that this is a r~r~ employee or a 
.->t. 

13 borrowed Ford employee. In either event, it would 

1~ be admissible. 

15 THB,:ti;OURTa All right, sir. Mr. 

16 k,eynolds. 

17 MR. REYNOLDSa You r a o no r , w e t1 a v e a 

18 man here that he haa.only testified had a clipboard 

19 in his hand and an employee of t'ord Motor Company 
. I 

20 asked hlm to ~elp ln this situation. I don't think 

21 under the ci~cumstanees that.that, under any stretch 

22 of the imagination, •c:ould make hirn a Ford employee. 

23 The ·•v•nt whlch has happened is over 

24 with and he ls nov coming in and going to have this 
i . 

25 unknown ruan m~ke an ~~dmission against interest, 1 
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. ._,, 

1 suppose, and I think if I 90t the quote correct is, 

2 "My God, I just twisted lt,• and I don't think that 

3 that is a part of tbe Res gestae. The event had 

4 already happened. ,t.•s all over and done with. 

5 THB COURTz Well, as far as sequence 

6 of time, Mr. Reynolds, as the individual ha~ 

1 described it, there seems to be just about --

6 couldn't say simultaneous --but it's certainly 

9 riqht been the quick framework. 

10 ln other words, the man sees 

11 something and utters something as to what he did. 

12 This is the way I qa~ the sequence of time. It 

13 1sn •t as· if three miAutes elapsed or a. while elaiJsed 

14 or something of that nature. 

15 But I am not satisfied that the 

16 person who wa~ belplftg is necessarily -- nor can 1 

17 I can•t say I can infer or let the jury infer at 

18 this point th~t that man was, in fact, a Ford 

l 9 e Ft p 1 o y e e • 

MR. JOHNSON& Your honor, please, 1 

21 agree with yoli about: the kes gestae rule •. And I 

22 have the case of Nlcllolaou versus Harrington, 217 

· ~3 Virginia to back me ~p. But the Court is, in roy 

24 judgment, ruling ()n t;.bat and I agree with the rulin'J· 

25 MR. RErNOLDSs 217 Virginia? 
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\ . 
"-..,...." 

...._. .. 

1 MR. JOH~SON: It's 217 Virginia. All 

2 right. .I t ' s N i c· h o 1 a o u v e r sus so rue body • I've got it 

3 right here. ~icholaou versus Uarcinqton, 217 

·4 Vlc9inia, 618. The Court said page 622 under the 

. \ 

5 Kes 9estae exception to the bearsay rule, cited 

6 utterances by a startling evant and not the product 

., o f p r em e d 1 t a t i o n , r e t 1 e c t 1 o n . o f d e s i g n a r e 

8 admissible in evidence. Spontaneity of other~ is 

9 continuing to 9uarantee its trustworthiness. But 

10 returnlnq to the other --

11 THE COURT& Maybe we are premature on 
.. 

12 the other, Mr. Jobnson. So it may be that we'll 

13 wait on the other. I'm 90ing to permit the remark 

14 and the question, in any event, he•s testifying 

15 about thi's checker. It may not be the a~propriate 

16 time -- ! wonder if we're not premature on that 

17 facet of it, Mr. Reynolds. 

l& MR. JOHNSONa I think so. 

19 I wonder if this wouldn't 

~0 be a proper time to go ahead and recess for lunch. 

21 MR. JOHNSON& All right with me. 

22 THE COUkTa All rl9ht. Have the jury 

23 come on out. I'm going to let them 90 to lunch and 

24 ask thetn to be back ·at quarter after two. lt's ten 

2S after one. 

• •• 
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1 

........... 2 (Jury returned to courtroom.) 

3 

4 TH£ COUR1': ·Members of the jury, it 

5 ls now ten after one. We're golnq to recess for 

6 lunch and the Court will ask you if you will, be 

7 back at quarter of two. That gives you 65 minutes 

8 for your lunch period. 

9 The Court will caution you no~ again 

10 as to what 1 related to you e~rlier this morninq at 

ll the be9inning of this case. Uon•t discuss what 

12 you•ve heard here w1th anybody. That way ears that 

13 shouldn't hear, won•t hear. 

14 And secondly, during your lunch hour, 

1~ wherever your business may take you, in any event, I 

16 want you to stay away from the Ford Plant, loadiny 
I 

17 docks of any kind anywhere, wherever they may, ford 

18 Plant or otherwise, so that you won't be 9oing 

19 around making any personal inspections ~n your own. 

20 ~ecause if you do, you will be 

21 violating thi$ Court order and we may have to -- we 

22 ~ould have to declare a mistrial and we'd have t9 

23 hold you in contempt. Any other instructions you 

24 want the ~ourt to 9i~e to th• jury? 

25 MM. JOHNSON 1 No, sir. 

•• 
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...._._. 

1 

2 

MR. REYNOLDS: No, sir .. 

THE COURT& You are excused for lunch. 

3 Please· be back at quarter after two. 1-(eport to Mr. 

4 King. Go right into the jury room. Anything you 

5 gentlemen ~&nt to take up with me before lunch? 

6 

7 

8 

9 

10 

11 

12 

13 

~k. JOhNSON: No. 

MR. RE~NOLUS: No, sir. 

~HE COURT& All right. Thank you. 

MR. JOHNSON& Your Honor, I guess we 

are fortunately running late on Doctor Kirk. He's 

not here, although I understand he's on his way. He 

was supposed to be here at two and Doctor Adelaar at 

2a30. With luck, maybe they will both be late. 

THE COUkTa Should they arrive and if 

it•s agreeable with counsel for the defendant and 

you'd want to interrupt a witnesa of yours, as such, 

17 and counsel for the defendant doesn't object, the 

14 

1!> 

16 

lij Court certainly doesn•t object to putting on a 

19 doctor out of turn if need be • How about it, Mr. 

. 2 o ae y no 1 d s ? 

21 

22 

MR. KEYNOLDS: That•s all right. 

THE COURT: That's what you had in 

23 mind, Mr. Johnson? 

24 

25 Mk. JOHNSON& 
I 
Yes, it was. 
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'-"' 2 (Whereupon, lunch recess was 

3 taken.) 

4 

5 MH. JOHNSON: Hesume the stand, Mr. 

6 Stevens. 

7 I THE COURTa All right. Mr. Johnson. 

8 

9 

10 iS~ MH. JOH~SON& 

r--.--

1 11 Me. Stevens, at the time we recessed, 

12 you were just tellin9 the narrative of laying the 

13 tour-by-four on the rear deck of the trailer and 

14 what ha~pened. I think we· can pick the story up 

15 from there if it's all right with everyone. 

16 A. I believe 1 left off with where 1 wa~ 

17 just starting !to put the long piece of four-by-four 

18 under the board, the dock plate. '1' h e s t r o n 9 a r m f 1 e w 

19 out trorn under. And t he m a n c a n:e o v e r a n d s a i d , ·~ 0 h , 

20 my God. 1 just twisted it and it flew out. Are you 

21 ~11 riqht? Are you okay?" And put his arm around 

me and assisted me outside. 
I 

23 ~ John ~anderlin was coming out of the 

24 trailer in door two with a load on his fork lift and 

2 5 h e j u hl tJ e d o f 1 t h e f o 'r k l i f t a n d c a me o v e r a n d ll e g o t 
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1 on the other side of me and they assisted me to a 

2 place to sit down. And he went over and got on the 

3 telephone. I don't know who he called. And then 

4 Warnell Wynn came in. 

Q. ~ho is Wernell Wynn? 

6 A. He is another.material supervisor. 

7 And ne came in and he also made a phone call. . . .., ... ·-.-· 

All right. Let's go back a little 

y bit • ~t. Stevens, why was it that you undertook to 

. •• f 
10 call for this assistance in the first place? 

11 A. I needed the empty t r·a i 1 e r • 1 had to 

12 qet the trailer unloaded. Couldn't get it unloaded 

1] with the strongarm holding the shoe up. •!'here was a 

1 4 ~ap underneath of the shoe and the fork lift 

~ouldn't have.been able to get out. t1 e c o u 1 d h a v e 

gotten in, b"ut he couldn't have gotten out. 

17 Now, I want you to tall me again, 

·lb because 1'~ not sure it was clear betore, who at 

19 lord was l-Jresent when you had witne::;sed John 

20 Sanderlin ~ress other truck drivers into the service 

2.1 of liftinq dock plates. 

22 A. Mr. Hamilton, Mr. warren. 

23 Q. ~hat are their positions? 

24 A. They are superintendants, material 

25 handling superintendent. 
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1 (J. All right. 

' ·...._ .. 2 A. 'i. h en t h e \v h o 1 e r an q e o f s up e r v i ::~ o r s 

3· and material handlin.g was aware of it. From Garnet 

4 Gaither, John· ~llis, Wernell Wynn, Ringer, Bill 

5 Reeves, the entirety of the material handling 

6 supervisors was aware of it. They had been present 

7 when John Sanderlin had asked different people to do 

8 1 t. 

9 Q. Messiers Hamilton and Warren, what 

10 are their titles? 

11 A. Material handling superintendan~. 

12 Q. And are they above or below the 

13 
\._..·· 

supervisors? 

14 A. 'l'hey are above. 

15 Q. All right. 

l6 A. two levels.· 

1l7 CJ. Are they 

18 A. ~hat I'm saying is Bill Heeves, John 

1·9 ~llis is at one level, Garnet Gaither is at another 

20 level and then Hamilton and Warren. 

21 Q. How about Mr. Sanderlin, what level 

22 is ne? 

23 A. He is a material handling, tork lift 

24 operator is all 1 know. 

y. r ~ h e u n d e r t h e s u r e r v i· s 1 o n o r M r • 
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1 lia nii 1 ton and others, as far as you know? 

,·\,._... 2 A. Yes. 

3 Q. All right. All right. After the 

4 accident, how did you get your foot out from under 

5 t·hat LJ 1 ate, do you know? 

5 A. I don • t k.now. I assume that with the 

7 plate being opring loaded that it bounced when it 

8 il i t Ji\:f foot and that it came out between bounces. 

9 But l really don't know. 

10 Q. ~~here did it strik.e your foot and 

11 which foot was it in the first !'lace? 

12 A. It was my ri9ht foot across the tOl> : ,.. 

,_ ... 13 of the ankle and then about an inch and a half above 

14 the big toe across the foot. 

1~ Q. All right. What happened then? 

A. Mr. \lt'ynn told me that the disperasurt 

17 was &ending a yolf cart around to transport me back 
' : 

16 to the dispensary for the doctot· to looK at me. And 

19 + when denry Williams came up on a golf catt, for me 

20 to qo. And !'moved bacK ove~ to get in the golf 

21 cart and I noticed that the shoe had a wide crack in 

22 it trom where it was supposed to be • 

23 . what do you mean by that? 

24 A. 'rhe shoe has about a quarter of an 
\.... .. 

25 inch, half an inch space between the frame and the 
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1 plate. 

'-··· 2 Q. What frame and. what plate? 

3 A. The dock ;>late. 

4 IJ. Aaybe you better come down here and 

s show us on this diagram. Let's use plaintiff'~ 

6 exhibit number five which fll r. Krome has drawn. 

7 A. This is the dock plat~. Now, all of 

8 this in here is cement and it has an angle iron 

9 around it and it's about a quarter of an inch space 

10 all the way around. When 1 went to ryet in the 9olf 

ll cart 1 noticed that the shoe, instead of being a 

12 ~uarter of an inch or half an inch fr~m the angle 

13 iron to the shoe, was ap~roximately four inches. So 

14 it --

!5 y. Draw that in with this red pen, if 

16 you will. Use thls one. 

17 A. So the angle iron was back hero 

18 rather than right up against it like it was supposed 

19 to be. 

20 MR. JOHNSON: Let the record show 

21 he's drawn the angle iron in in red ink. 

22 

23 

24 b~ MK. JOriNSON& 

·'-·· 
25 y. ~o you know whether the shoe was back 
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1 up against the dock plate angle iron before this 

2 operacion· began? 

3 A. It wa• before I went into the truck. 

4 If lt hadn't of been I would have noticed it 

5 immediately. I'd on~y seen it separate one time 

6 before and that•s wh•n the fork lift got stuck in it 

7 and tcaey had to use another fork lift to lift the 

8 one that was st~ck out. This was only the second 

~~time I•d ever seen this happen. 

10 All rlgbt. Well, what ha~pened in 

11 the dispensary? 
.;~! •. ~. 

12 A. rienry Williams drove ~e around to tne 

13 ~i&penaary and 

14 Q. Ford ~aintains a dispensary, I take 

15 it. 

16 A. Yes, uh-uh. 

Q. Go ahfaad. 

10 A. I want in. The person in attendance 

19 1'11 call him the doctor -- had me remove my boot 

20 arad sock and he examined the foot and --

21 y. Mr. --

22 A •. -- noticed 

23 u. Mr. Stevens, let me interrupt you. 

24 ~as he a auedic:al doctor, do- you know? 

25 A. 1 was told wben the depositions was 
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l taken that he ~as a first aid corpsman. 

\, __ .... 
2 Q. All right. 

3 A. Anyway, he examined the foot and said 

4 there was nothing wrong with it, it was just 

5 severely bruised, to put my shoe back on or the 

·6 swelling would be so bad I wouldn't be able to get 

7 it back on. 

8 Q. What did 1t look like then? 

9 A. It was discolored and the ankle was 

10 swollen and had a big knot right where the foot and 

11 the ankle come togeth~r. A little bit above the 

12 ankle and down onto the top of the foot. I put the 

\._.,I 13 boot back on but was unable to zip it. I had to 

14 have ~he extra room for the swelling that had 

1!".1 occurred. 

16 So he told me to qo home and stay off 

17 of it a week or ten days and it would be all right. 

· l H ~a 1 d i f I had a n y pro b 1 ems t o 9 o s e e my d o c to r • And 

19 Henry W1111ams then took me back to the north 

20 receiving dock where· 1 proceeded to shut down my 

21 tractor and went to ~ain receiving and called in to 

22. tell them that I was toing to be unable to continue 

23 work. And they di~patched someone else to come over 

24 to take my place and· I left to go back into the 
I 

25 terminal. 
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1 

2 

3 

4 

5 

6 

7 

As soon as 1 got back to the terminal, 

1 reported in with the dispatcller and the terminal 

manager and went on home. And two days later my --

Q. What day of the week was this? 

A. This was on a Wednesday, May lOth. 

Q. All right. 

A. And on Friday, May 12th, I had to go 

6 s&e Doctor Mayo, who is the company physician, 

because the pain was so bad I couldn't put any 9 

10 

11 

12 

weight on it whatsoever. And, well, 1 have to take --

u. 1 want you to bo careful. 

A. i was able to move around without 

13 crutches so. 1 was able to stand some weight on it, 

14 but it was extremely. painful. 

1~ Q. I don't want you to tell what Doctor 

16 ~ayo said tp you, but I want you to tell what he did 

17 for you after you went to see him. 

18 

19 

A. 

Q. 

Doctor --

This was Friday the 12th when you 

20 went to see him, 1 believe. 

21 A. That'& correct. Doctor Mayo examined 

2~ the foot and sent me to Portsmouth General for 

23 x-rays, with instructions to return to his office on 

24 Nonday the 15th. 1 returned on the 15th. 

25 He had a report from Portsmouth 
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1 General Hospital an~ he picked up the phone and 

2 called the hospital and asked about specific bones 

3 in the foot and ankle and they Indicated to him that -~ 

4 A. I don't want you to tell me what they 

~ indicated. I want you to tell me what Doctor Mayo 

6 did then. 

7 A. He sent me back to Portsmouth General 

8 for more x-rays. 

9 Q. When vas this? 

10 A. This was on Monday the 15th. 

11 Q. Al~ rlght. 

1~ A. lie ·sent rne to the hospital with 

13 
\.._...-

instructions to return to his office on the 17th 

14 which was the iollowlng Wednesday. I went to 

15 ~ortsmouth ~eneral, had the x-ray~ taken and 

16 returned home. t-Jent to his office on the 17th. r1e 

17 again examined the foot and told me to --

l~ y. se careful not to tell what he told 

19 you. ~ou can say what he 

20 A. t Well, he -- he examined the foot and 

21 I returned home. 1 returned to his oftlce the 

22 following week and he examined the foot aqain and 

23 indicated he wanted me to qo to physical thera~y and 

24 called Maryview Hospital physical therapy department 
\ ..._... 

25 and arranged for me ~o go over there for physical 



1 therapy on the foot. 

2 Q. All right. Old you do so? 

3 A. Yes, air, I did. 

4 u. now often did you do that and --

s A. I went over there every weekday. And 

6 was qiven different exercises to do with the foot 

7 using an ace bandage to force the foot in different 

8 directions and what have you. And also a tub of 

9 water that had a positive and negative current that 

10 would flow through it that I had to batha the toot 

11 in for half an hour before I ~tarted the exercises. 

12 And I finished the physical thera~y 

~· 1 J p r o g r a m and w a s sent b a c k t o IJ o c to r May o , who 

I 

'""-""· 

14 examined me again and indicated that he wanted me to 

15 return to work on July 5th. He said we 11, I 

16 can•t testify to what he said. 

17 o. , Did you return to work on July 5th? 

lfl A. I did return to work July Sth. 

19 Q. Had you work•d between the time of 

20 the accident and July 5th? 

21 A. No, sfr. 

T H .t:: C 0 u H.,. : 1'1 r • J o h n so n , 1 t h 1 n k 

23 you•ve got a ~hy&ician here. 

Mk. JOHNSON: I see that. What I 

2~ would like to do is introduce these two bills, Your 
'· 
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..._ .. 

1 Honor. I ~ill let Mr. Stevens come down with Mr. 

2 Heynold's concurrenc& • 

3 

4 

~ b~ MR. JOHN~ON: 

6 Oo you recognize this bill and can 

7 you tell me what it's for? 

8 

~ 

10 

11 

12 

1\. 

Q. 

A. 

Q. 

'i'nese are for 

Of the foot? 

Right, of the 

All right. Do 

MR. JOHNSON & 

the x-rays. 

right foot. 

you --
I ask this be 

13 introduced as plaintiff's six. 

14 

15 

16 

17 

18 

19 

20 

2l 

22 ~y Mk. JOHNSONa 

THE COURTa All right. 

(Whereupon, the document 

referred to was marked 

Plaintiff's ~xhibit 6.) 

23 Q. Do you recogn4ze this billing? Can 

24 you tell me what that's for? 

25 A. ~his ls the bill from Maryview 

..- -
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I. "!·'!F.'-·· ' 

·1 Hospital, physical therapy. 

2 I ask that lt be m•rked 

'J 

s 

6 

7 ~ . 

8 

10 

• ~~:"C). ••• l "·. 

T JJ&.,.~C () U R T I All r 1 9 h t • 
j 

(Whereupon, the document 
. .. 

referred to was marked 

Plaintiff's Exhibit 7.) 

~ . ... ;·- ; 

ll MR. JOBNSObfl· 'All right. Come down, 

•· . .,.1 .. 2 M r • S t ev· e n a • W 1 t b.. .t h ~ co u r t .' .s .. p e r m 1 s s .~ o n , we • 11 

13 introduce Doctor Klrk. 

14 THE COUNT& .All right. Call Doctor 

l~ Kirk, please, sir. 

16 

l .. , (Whereupon, Doctor Kirk's testimony 

18 was taken.) 

lS 

20 THE COUHT: ~ou finished with Doctor 

21 Kirk? He's excused to go about his calling, 

2 2 q en t 1 e me n ? 

23 Mk. JOHNf;)ONJ ~es, sir. 

24 Th~ COUNT: Thank you, doctor. ~ou 

25 are excused. ~ou may go about your business. 
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\ 

'-'' 2 

3 WILLIAM C. STEVENS, 

4 recalled as a witness, having been 

5 previously duly sworn. was examined 

6 and testified as follows: 

7 

9 &Y Mk. JO~N~ONa 

10 Q. All rlght. Mr. Stevens, 1 believe 

11 ~hen we stopped y~u were at the point of beinq in 

12 vhysio therapy and you had identified two bills from 

13 physlo therapy from radiology and physio therapy 

14 from Maryvlew Hospital. 

15 A. 

16 Q. You were under the care at that time 

17 of Doctor Mayo? 

18 A. Right. l was sent for physical 

19 therapy bac~ ~o Doctor ~ayo who returned me to work 

20 on July 5th. 

21 y. 'l' hat was 19 7 8? 

22 A. 'that •s correct. 

23 And you did return to ~ork? 

24 A. I returned to work. 1 still had 
·\......-· 

25 severe pain, especially after I had been on my foot 

···--------...-
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1 for awhile. ·I don't think I worked more than three, 

2 four weeks ~nd the --over the next year, where I 

3 got in a 40 hour week because of the pain and just 

4 ~lain soreness of the foot. aut 1 did as the doctor 

5 had instructed me and returned to work. 

6 In June 21 of 1979 it was hurting me 

7 so ·bad again that I had to go back to Doctor Mayo 

8 who sent ~e for x-rays again and then sent me to 

9 Doctor Kirk. And that was on June 25th, Monday, 

10 that I was -- went to see Doctor Kirk. And he 

11 examined me and -- when D~ctor. Mayo had told me to 

12 go to D~ctor Kirk he sent me over to Portsmouth 

13 General to P.ick up my x-rays that had been taken for 

14 June 12th -- I mean May 12th -- and May lSth and 

l~ also the ones that were taken on June 22nd. 

16 Q. All right. Once again, Mr. Stevens, 

17 let me cautioh you that you may testify what Doctor 

18 Kirk did for you but not what he said to you because 

19 he has been here and bas testified. 

20 A. Well, it's pretty much as he stated 

21 as to his treatment and it got to the point that --

22 he never did, by the way, tell me to go back to work. 

23 He never did ~end me back to work. He qot to the 

24 point ~here he said he didn't know what to do for me, 

25 he was 90ing to have to send me to someone else. 

. .. ...---
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1 I said, "If you are going to send me 

2 somewhere else, then send me to the best, send me to 

3 

4 

s 

6 

7 

8 

MCV." So his secretary called me at home and told 

me they had set up an appointment for me with Doctor 

Charles A. Cohen at MCV and I was to go to see hi~ 

on -- 1 1 m not sure ~f the date of that one. I 

believe it was the -- it was the first part of 

Hovember or the last part of October that 1 went to 

9 see Doctor Cohen. 

10 wanted 

He examined me and told me he 

.ll Q. Let's not say what he told you. You 

12 can say what he did for you. 

13 A. He put me ln Nelson Clinic as soon as 

14 a bed became available, which was right after 

15 Thanks9ivlng, and had a five doctor panel do 

16 independent workups on me and each one came back 

17 with ~he same --

18 

19 

20 

Q. All right. Now, you can't say what 

they came back with. 

A. 

21 wrong with me? 

22 

23 

24 

25 )'OU. 

CJ. 

A. 

y. 

1 can't tell what they told me was 

No, you can not. 

Okay •. 

But you can ~ell what they did for 
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1 A • During the course of the week tha·t I 

. 2 was there that the doctors were doinq the workup on 

3 me, they ran extensive x-rays, extensive lab work. 

4 tl' hey d 1d an t:MG test, they did an 

5 (j. What is an EMG, if you know? 

6 A. EMG is a neurological test to 

7 determine the flow in between nerves. 

a o. All right. 

9 A. In the foot and ankle. And the Echo 

10 test is for the external nerves ann the EMG is for 

11 the internal nerves. And they at that ti~e ordered 

12 the short leg brace because the tendons on --

·'-· 
. l 3 MR. REYNOLDS& r object to him qivin9 

14 a medical opinion. 

l5 THE COURT: Sustained. 

16 

17 

13 

19 B~ MN. JOHNSON: 

20 Q. ~ou can say what they did but not why. 

21 A. They give me the short leg walking 

22 brace and turned me over to Doctor Amir Raf11 who is 

2 3 t he an e s t h e s 1 o 1 o q '1 s t a t M ed .. l c a 1 C o 1 1 e g e o f V i · r 9 1 n i a • 

24 lt was determined that --
'-......_/ 

25 o. Wait a minute. ae careful. You 
. •. 



'-·· 

1 can•t say what their conclusions were, Mr. Stevens. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

A. Okay. 

Q. You can say what they did for you. 

A. They handed a report to Doctor Rafii 

who examined me and rescheduled me for three weeks 

frorn the initial visit to -- from a tubular block to 

the ankle which is a series of needles into the 

ankle which injects various medications. 

And I: underweot -- I had to undergo 

this operation every Friday for a month. And it was 

11 determined that it was causing more pain and more 

12 swelling. They sent me to Doctor ~arnes and Ooctor 

13 barnes sent me back to Doctor Rafii, Doctor Rafii 

14 performed another tubular block to be certain that 

15 the tubular block would not help me. 

16 And when this was determined again, 

17 he sent me to·-- he called Doctor Robert s. Adelaar, 

18 who was the original orthopaedic I had seen at MCV 

19 and who had ~lready done a workup on me. And he was 

20 

21 

22 

23 

called back in and I was turned back over to Doctor 

Adelaar, as the tubular blocks were not effective. 

And uoctor Adelaar 

Q. Can you describe in your own 

24 observation what a tubular block is? I don't want 

2!> you to tell lttedically what it is, but can you 
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'-· 

1 describe physically what they do to you·when they 

2 A. 

3 you. 

4 Q. 

5 A. 

Yhey hurt you, that•s what th~y do to 
I· 

~ell 

It's •lx needles in the anKle, two on 

6 each aide and two in the top of the ankle with 

7 injections. 'That•a what a tubular block is. 

u. All right. Wbat period of time are 

9 we talking about now? when was this being done? 

10 A. The end of December, first of January, 

11 on the f 1 r st floor, I be 11 eve it was. Then ther·e 

12 was a two week lapse or three week lapse before the 

13 tifth tubular block. was done. 

14 o. How lonq were you in the Nelson 

15 Clinic? 

16 A. '1' h e f 1 r s t t 1 me 1 w a s i n f o r o n e w e e k • 

17 Q. And wben was that? 

A. That was in the latter part of 

19 November. it was just after Thanksgiving. I 

20 believe it was the -- I went up on Monday after 

21 Thanksgiving and was there flve days. 

~·2 Q. And when was the second time you were 

23 back? 

24 A. The second time I was back was July 

25 of this year. I was admitted on July 17th and 

t!IGGS: AND CliEStiiKE 



1 under~ent ~hat is called a veer block or a V block. 

'-· 2 Q. All rlg~t. Tell us whether you 

3 continued to see Doctor Adelaar all this time and 

4 w h a t , 1 f any t h 1 n 9 - -~ · 

5 A. I continued to see Doctor Adelaar at 

6 the beginning twice a week and lt dropped to once a 

7 week and then to every other week until lt was 

8 determined that --

g l:Se careful about what was deter•ni.ned, 

10 Mr. Stevens. 

11 A. ~hat he was going to do the veer 

12 bloci<. on me. 

\.... ... 13 Now, what ls a veer block? 

14 A. They drain the blood out of my leg, 

l5 put start with an IV in the foot, elevated the 

16 leg for the blood to run out, then they put a 

17 pneumatic tourniquet around the thigh to hold the 

18 blood out and replace the blood with medication and 

19 left it that way for a period of time and then 

20 slowly returned the blood supply to the foot and 

21 ankle. 

22 After this was done, that night 1 was 

2J extremely sick and extremely chilled and feverish 

24 and everything. Like I had come down with the flu 
l .......... 

25 from the -- this operation. My blood presure 

biGGS' AND CH~SHIRE 



"-·· 

. ...._...•' 

\"-""' 

l drop~ed. 'J.' 11 e y k e lJ t me i n the r e co v e r y room be c a us e 

··2 of this for an extended period of time. 

3 y. All right. ua ve you continued to see 

4 Uoctor Adelaar and what period -- what basis? How 

5 fre'!uently? 

6 A. After the veer block was done, he 

7 wanted to give the medication a chance to do 

~ whatever it was going to do and I was to return to 
0 

9 him in one month for him to examine the results. 

10 But.after a two weeK ~eriod 1 had 

11 swollen trom my neck all tbe wa~ down to ruy toes and 

12 l called uim and had to go back in. b o t t, 1 e 9 s w e r e 

13 swollen. My stomach, my chest • My arms and above 

14 my neck were not affected by it, but it had 

15 increased tne pain. Like I say, the swelling was up 

16 and l thought maybe 1 might be having a reaction. to 

17 Q. Never mind what you thought. l.et•s 

18 don't get into what you thought. i\t I • ti t e v e n s , y o u 

19 were still living in Portsmouth and traveling to 

20 Hichmond? 

21 A. ~es. 

22 y. riow frequent a basis? 

23 A. when it started I was going two and 

24 three times a weeK and it I.Jladually ta~ered otf to 

25 once a week and then to every othe1· wE::eK. And tnen 

70 
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when the veer block *as done, I was scheduled for a 

\ ... /' 2 month after the veer block, but had to return in two 

3 weeks rather than tb• month that had been scheduled 

4 and it was Lwo weeks after that that I returned for 

5 the next visit. 

6 Q. Did there come a time, Mr. Stevens, 

7 when a --well, let ae ask you first, Mr. Stevens: 

8 Is this the bill which you have received fro~ the 
l 

9 Medical College of Vlrginla? 

10 MR. JOHNSON& May we use your pen to --

1.1 THE WlTNESSa This is the majority of 

12 che bills, yes, from Medical College of Virgini~. 

13 the second hoapltali&atl~n bill is not included in 

14 that. 

lS MR. J OHNSOII& Doctor Adelaar will 

16 know about that. 

17 THE CbURTa Plaintiff's exhibit nine. 

18 

19 

20 (Whereupon, the document 

21 referred to was marked 

22 Plaintiff's Exhibit 9.) 

23 

24 MR. J OHNSOot a ·.Do I under stand Doctor 

25 Adelaar is here? May we interrupt again, ~our Honor? 
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l 

2 

3 

T·lt £ C 0 UK 'l' & A 11 r i 9 h t ~ ~-

4 d~ MR. JOtiHSONa 

5 Q. Mr. Stevens, would you tell us 

6 whether at the Medical Colleqe of Virginia an 

7 electronic device was prescribed for you to use and 

8 what it was? 

g A. 'ies. Doctor Amir Rafii ordered an 

10 electrical stimulator for my foot from Mace 

ll Scientific ~~uipment, I believe it•s called. l know 

12 1 t • s Mac e • And t nt·s w a s to -- a b a t t e r y , 1 i t t 1 e 

lJ battery ~ack, that sends electrical impulses to the 

14 foot and it•s to stimulate tbe blood flow and to 

15 belp block out the pain t~at's 

16 Q. Tell us how it's physically attached 

17 to your body or to your foot. 

18 A. lt has adhesive patches that stick to 

19 the skin with an electrode ln the middle of it with 

20 a connection for the lead wire to go on it and it 

2.1 has a jelly substa,~e in the cent~r ot it that 

2:l c~u~es it to make contact with tne s~in and 

23 t c an £) t e r s t h e e 1 e c t r i c a l i mp u 1 s e t o t h e a r e a w 11 e r e 

24 the ~atch is placed. 

25 MH. J Olii'JSOL\& & Do J. under stand uoc tor 

--



1 Adelaar is here? May we interrupt now? 

2 THE COURT: All right. Suppose we 

3 take -- you say you want to talk to Uoctor Adelaar? 

4 MR. JOHNSON: .Yes, sir, ·if l may. 

ThE COUH'l': It s 3:15. Sup~ose we 

6 recess. H~ve the jury tire and we'll take a 15 

7 minute break.. uive Mr. Johnson an opportunity to 

8 talk to the doctor. 

~ 

.LO (Whereupon, a recess was taken.) 

11 

12 (Whereupon, Doctor Adelaar's 

\.._,· 
13 testimony was taken.) 

14 

15 WILLIAM C. ST~V~NS, 

16 rt:called as a witness, having been 

17 {Jrevious·ly duly s\Vorn, was examined 

l(j and testified as follows: 

19 

20 

21 DIRECT ~XAMl~ATlON {continuing.) 

22 

23 

24 bY MH. JOHNSON: 
l . ............ 

25 Q •. Mr. Stevens, Doctor Adelaar mentioned 

( 
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l an electrical device, a stimulator, 1 think he 

"J. called it. 

3 A. :tes, sir. 

4 ~- Did you purchase one of those? 

5 A. ~es, sir. 

6 y. I will ask you whether you recognize 

·7 this bill? 

8 A. ~es, sir. ·rhi s is the bill 

9 receipt of the stimulator. 

10 Q. ~hat is the a mount of that 

ll A. $520. 

12 Mk. J Ori~SON: I lost track 

13 plaintitt•s exhibit number, Your donor. 

14 

15 

16 b1 MH. JOil~SOH~ 

bill? 

of my 

l7 All right. Here•s another Mace 

18 Medical bill. Can you tell me what that is? 

19 A. ~es, sir. This is a bill from Mace 

20 Scientific for the electrodes, the adhesive patches 

21 that go to the skin, the four lead wires and the 

22 batteries. 

23 t~H. J OtiN~O.N: 1 ofter this as number 

~4 ll, ~our ~onor. 

'1' tt£ C ou H'J.~' Number 1 J.. 
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1 

·2 

3 {whereupon, the documents 

4 referred to were marked Plaintif.f's 

5 Exhibit 11 and 12, respectively.) 

7 

9 y. l. show you another bill from ~Ytace 

10 Medical and ask )'0 u what that is. 

11 A. '!,he -- my ankle gave with me and the 

12 handle broke off of the battery pack and the}'' give 

I 13 me a leather pouch to carry it in rather than try to 
'-'' 

14 replace the handle. This is for the leather pouch 

15 and patches. 

16 . MK. JOtlNt:>ON: All right. 1 ask this 

17 be marked Plaintiff's 13. 

18 'l' 1i J:; c o u H '!' : ts e 1 3 • 

19 

20 

21 (whereupon, the document 

22 referred to. was marked 

23 Plaintiff's Exhi~it 13.) 

~4 
.\_... 

25 
.. 
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1 . ~~ ftl~ • .JOHtl~uN: 

2 y. l show you another bill from ~ace 

3 Medical and ask you \~~hat that is. ' 

4 A. 'i1 h1 s is the one for; the carrying case 

5 here. '!,.hat one was just for patches. 'J:hi s is for 

6 the carrying case and patches. 

7 

8 

9 

lO 

11 

l2 

13 

l.4 

lu b~ Mk. JUHN~O~: 

17 

MH. JOHNSON: Number 14. 

'fHE COUR'l': All right. 

(Whereupon, the document 

reterred to was marked 

Plaintiff's Exhibit 14.) 

I snow show you a bill from Zett s 

lfj Orthopedic Ap~liance$ and I ask you what this is for. 

19 A. This is for the Jobst surgical 

20 stockings, s~ecial made surgical hose. 

21 MR. JOHNSON& All right. I think 

22 this is number 15, Your tlonor. 

23 

24 

25 
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2 

'3 

4 

5 

6 b~ ~H. JOH~SO~: 

7 Q. 

(Whereupon, the document 

referred to was marKed 

~laintiff's Exhibit 15.) 

Another bill from ~homas G. Po~ell. 

8 L ask you what this is? 

10 

ll 

12 

13 

14 

15 

16 

17 

A. 

16 li~ tt1k. J0Ht4SO.N: 

19 Q. 

::lO A. 

~nis is a bill for orchopedic shoes. 

MH. JOhWSU~: This is 16, ~our Honor. 

(whereupon, the document 

• referred to was marked 

Plaintiff's.Exhibit 16.) 

A bill from ~edic-Center Pharmacy? 

~his is for a prescription of --

21 p r e. s c r i p t 1 o n t h a t 1l o c to r Ad e 1 a a r g a v e me i s a 1 1 i 

22 can tell you. 

:l3 

24 

25 

y. 

A. 

All right. 

r can't read that. 

MR. JQtiNSO~: I think this is -- is 

BIGGS AND CH~SHIHE 
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1 

2 

3 

4 

' 
~ 

6 

7 

8 

9 

lO 

11 

this 16? 17? 

8Y ~1 i\. JOHN~ON: 

Q. 

(~hereupon, the document 

referred to· was marked 

P 1 a inti f t • s Exhibit 1 7. ) 

I show you now a page with two bills 

12 on it. Could you tel~ us what those are? 

13 A. '1' h i s 1 s a f> r e s c r i p t i o n f o r d u r o -so 1 

14 £rom Ooctor Adelaar and a bill from Zett's 

15 urthotJedic for arch supports. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2!> 

ivak. JOHt'l~u~: t)e lb, .L thinK. 

Th~ COUk~: All right. 

(whereupon, the document 

referred to was marked 

Plaintiff•~ Exhibit 18-) 



3 

' IJ• 

. ~~-. 
' ·, 

1 show' y. o u a b i 1 l --

M R • ii ~ V No L IJ S a M r • J o h n so n , y o u nee d .... 

4 not go through the litany with him with those. l'm 

S assuming that you are tellinq me that those are the 

6 bills trom the doctors in Kich~ond at the ~ain 

7 ·clinic. 

Nh. J ObNSON: At the ~ain clinic. 

lf you'll just read 

1 o t h e &u .i n t o t he r e co r d , t h a t w i ll s a v e u s ~ o u.Ht t i 1!\S • 

ll M k • J v u ~ :.> u H 1 w e h a v e a b i l 1 1: r o li~ 

12 uoctor ~ohen tor $45. 

13 ThE CUUN~a Can we sta~le them all a~ 

14 one item so it will be exhibit number ten?· 1 thinR 

15 we sKipped ten, as I'm going over these bills. 

l 6 i t a 11 ex h 1 b 1 t n u m be r t e n , 1 f I na a y • 

1/ t-tR. JOHH~ONa .t· in e. a i 11 f o r u o c to_ r 

lfl Cohen for· $4~. bill from Doctor Cohen for $110. A 

1~ u1ll trom University radiologists for $92, a bill 

2 0 f r om u n i v e r s i t y r ad 1 o l o 9 i s t s t o r $ 2 4 , a b i 1 1 t. r o 1u 

~1 ~eri~heral vascular lab, MCV, for $150 ano a bill 

22 trom ooc~oc ~arnes tor $80. 

23 ·r tiE c o u k\ 'i' : A 11 r 1 y il t , ~ i r . 1'11 

24 i:itatJle tuose dnd they•11 be mar~ed t-~laintitf'ti 

2~ exuibit nun1uer ten. 
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....._.. 

l 

2 

3 

4 

5 

6 

7 

ij 

Ml'\. JOHNbUN: 'ie~, sir. 

( v. her aut-> on, the document li 

ceferred to were marKed 

~lain tit t · d t: xu iLl .i. t 1 o • ) 

~ b~ Mk. JUH~SUN: 

10 A 11 r i g tl t • \-J h a t w a s t h e 1 a s t 'I e a r 

11 you worked a 1ull year before this accident? 

12 

13 

14 

15 

16 

J.7 

lt 

1~ 

"0 

21 

22 

23 

24 

25 

A. 

y. 

A. 

A. 

have with me, 

$l9,~ti3.52. 

\l· 

with you? 

A. 

and • 7 7. 

as a group? 

1977. 

What was your total income thal year? 

Ma~ l refer to my notes? 

kilease. 

l\ c c o r d 1 n g t o my re - 2 t o r H , w t1 i c l, l 

1977, mt income tor the )ear wa~ 

hl1 right. uo you have tne ~-2 tocru 

"tEl&, sir. l have tHem for • 7~, • 76 

MR. JOHNtiONa ~ay ~e introduce this 

so 



·l 

I 

~ d~ Nh. J OHNSOH: 

3 o.J. ~lr. ·titevens,. have you nanded me \\-2 

4 for rns for the y_e a r s • 7 7 , • 7 8 an <l • 7 9? 

5 A. Yes, sir, that was correct. 

6 'l HE C 0 U H 'l' : Plaint1ftrs exhibit 

.7 n u Ill be r l 9 • 

8 

~ 

.1.0 (Whereu~on, the docurnent 

11. referred to was marked 

12 Ji'laintit:t: ·s· r.:xhiuit lSl.) 

·~ .......... / 
lJ 

14 

1~ b~ Mh. JOiiN~ObJ: 

16. Q. hould ~ou tell. us -- :vou have given 

17 us your income for '77. What was tour hourly wa~e 

18 in 1977? 

l9 A. January lst of 1Y77 the hourly rate 

20 was $7.76 per hour. lt went to $8.50 !Jer hour on 

21 A~ril l~t of 1977. 

2.2 All right. f'that was it on the date 

~j of your a~cident? 

1\. '!. t • e d a t e o t m 'i a c c i u e 11 t .1 w as m a k i n ~ 

81 
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1 Q. 'that would be May lOth, 1978? 

\.._.! 2 A. ~es, sir. l.t was $9.38 in • 7 8. i 

3 was <Jiving )'OU the figures for '77. 

4 y .. when did it go to $~.3&? 

~ A • A1-tril lst, 1~7b. 

6 \J. All riyht. ~hat was youc anniJal 

.7 income in l97U7 

a A. ~14,577.65 includin9 vacation time 

~ and sick leave. 

lU y. I'm sorry. 

11 A. lncludlnq vacation time and sicK 

12 leave. 

\.._..• 
'13 u. What does that mean? 

14 A. That means about $3,000 of that wa~ 

1~ trorn <lCCUJnulated time, leave time, that l had or. th~ 

lG oooKa. 

17 ~ere you absent from wor:·K durin•.J mucl1 

lb ot that yeriod of time? 

A. 1 missed from May J.Oth ot • 78 ~util 

20 ~ul~ Sth ot t 7b dOd ~hen my work was just s~a~madic 

21 as 1 could tolerate it throughout the rest o1 th~ 

2~ )eac and into '79. 

23 In 1979, what·waa your income 

24 acco'rding to your w-2 form? 

25 A. l 9 ·7 9 , a c c o r d i n 9 t o t he w- 2 f o r n• w a s 
.· 

blUG~.A~U C~SSH1RE ·--~·--· 



.1 $t>,767.44. 

Give me that again, ~lea~e. 

3 P.. Sti,767.44. 

4 iJ· ~id that include any vacation and/or 

~ sick leave? 

6 A. 1n '79, no, sir. 

7 (J. What was your hourlt wage in l97Y? 

A. In April 1. 1979 lt was $10.18 and on 

~ ucto~er lst, 1~79 it went to $10.67 an hour. 

10 what nas your inco~e been in !Y80? 

11 A. I have had no income in 1980 at all. 

12 ~()W 1 t.he~e .tigures l. m gi:ving you are i.rom the:! ~\-L 

\_ .. 
J.J tornl and does not inclu<.le the hidden JOb benetitb ot 

i4 health dnd w&lfare and retirement anu pension Which 

1~ is over $3,000 tor each year. 

lG y. l.t. you had worKed d u ,. i u~ 19 8 o, w h cat 

11 would your hourly wage have been? 

lb A. $11. 8 7 per hour. ~hat was effective 

19 April l of 1~80. October l of 1~80 it went to $11.97 

20 per hour. April lst of '81 it will go to ~12.32 an 

21 hour, ~lus cost of living. 

Now, you hearcl uoctor Adelaar mentloH 

:GJ the Kind of tr1 uck you drove. What "-ind of truck. uicl 

:t4 )OU dr1VE;t7 

A. .L w a~ d r i v i n g a u - ta o d e 1 M a c k a t t h ~ 

B3 



1 time of the accident. 

...._. .. 
2 y. Could you descriue tni~ to ua with 

3 r e9 a rd to the clutch and the brake and the 

4 accelerator pe·d al? 

!> A. .L·ni s is a standard NaCK diesel with a 

6 Cummirigs en~ine in 1~. lt has a Y4 ~ound pressure 

7 c J. u tc t1. ln other words, it take~ ~4 ~o~nds o1 

d pressure to ~ut the clutcn to the tloor. 

~ ~· ~hat abouc the ~rake and the 

J.(j acc~lerator, you use the clutch with your left loot, 

11 don't you? 

• 
12 A. xes, on the clutch. '1' h e b r a k e s a r e 

lJ air brakes on it. And the accelerator vedal, 1 ..._. .. · 
14 couldn:t estimate what pressure they are. l 

l!, couldn't tell you. 

J.6 u. · Have you attem~ted to o~erate a trucK 

l 7 rect!ntly? 

J.b A. ~" o, s 1 r. ! woulo not be ~er,,·,itted to 

l ~ o ._.. e r 4 t e a t r u c J~ .. 1 can l&Ot return t.O worK. until .i.•m 

~0 '"*""a11tie<.i to tio all tllree of the jobs that are 

2J. covered unaer tue union c.l.assitication, which 

~~ include& docK ~work, switching or drivinq. under tne 

2· J u n i o n c.: l a s s 1 t 1 c a t i on e" e ,. y o n e i .s c 1 a & s t i e d a s a 1\ 

~4 accommodation employee. t\nd to be quali.a.ied to <.lo 

2~ · one joJ.J, you have to be qualified to do them all. 
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l '!' t1e y will not take 'jO U back ·on any 1 i In it e d basis. 

' 2 dave sought other etuployment? ........... ~. you 

3 A. ~es, sir, I have. 

4 \J • ·would you tell us wnat other 

5 emtJloyment you have sought? 

6 A. 1 took a Pace exam to qo with the 

7 ~·ederal government. I have answered written 

8 answers to four ads in the Virginian-Pilot. I have 

9 been to Nu-car Carriers ior a job that was 

10 advertised in the paper. I have been to Milcome 

11 Corporation of Virginia deach in response to an ~d 

12 in the ~aper and I have been to the ~oastal 

\......· 
lJ ~ersonnel oi Vir~inia beach in re~ly to an ad. 

14 \11 i t h r e g a r d s p e c i f i c a ll y t o t h e 

l~ tederal ~overnment, what sort ot job have you 

16 a~~liad tor and what sort of job would yo~ be 

17 eligible tor, if you know? 

A. 'i- he ~ a c e ex a m ~ o u 1 d 4 u a 1 i f y y o u f o r 

19 several vositions with the Federal government, 

20 starting at a GS-4, GS-5 level, whict& would be 

21 slightly over $10,000 a year income. ~he range 

22 would be treasury agent, board of ~atrol, forest 

23 ranger, just several different ~ositlons that come 

24 under that, including customs. 
\._..· 

25 u. What would be the opvortunity tor 

ss· 



..._. ... 

·......_.. 

l promotion and advancement in these jous to the level 

2 at which you tound yourself? 
' 

3 A. This day and time, unless you are a 

4 c~llege yraduate with a degree, your federal 

5 employment is pretty much held at the ~s-s level. 

6 And what does that pay? 

7 A. ~liyhtly over 10,000 a year, 1 

8 oelieve. 

~ \J • As f a r a s ad v a n c e me n t i s c o n c e r 11 e d , 

lU what ~ort of advancement would you expect? 

.ll 'tour donor, ther~ ~s 

12 been no showing that this man is qualitied to tell 

.lJ uo all ot the~e things • 

14 TUE COUkT: That•s right, Mr. Johnson. 

15 Haven't laid any foundation. 1 su~tain the 

16 objection. 

17 MR. JOHNoUN: All right. 

l8 

19 

:iO 

21 u • V4 i t h r e g a r d t o t h e j o b a c N u-c a c 

22 Carriers, did you interview them? 

A. ~hey interviewed me. ·.a.·hey intocmed 

24 me --

25 M H. HE~~ 0 1.. OS : u b j e c t i o n • 
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1 1h~ COUk~: tiustained. L>on·t be a 

\...-' 2 v u 1 u n tee r • · ~ o· u answer e d the quest 1 o n • w a 1 t t i 11 

~ ¥our !awyer asks the next question and we won•t 

. 4 climb into ttouble. 

~es, sir. 

6 

7 

8 t>~ i"lk. J OHN::iON I 

·9 IJ. \\·ere you offered a job by thetr.? 

10 TH~ COURT: Don•t tell us what they 

11 told .you. 

12 'l' Ht; w I 'l'N ES ~ 1 ~ad 1 been able to 

1~ stand ou •••Y feet for a long ~el·iod ot time~ 1 1would 

14 have been ottered the iJOSition. 
I 

lG 

lb ·r, 1, a t w as t h e IJ o s 1 t i o n .tl a y i n g ? 

A. rt was traffic controller. 

20 tj. ,_hat d 1 d 1 t t> a y? Annual sa 1 a,. 'i '? 

21 A. He indicated the salary would be low 

2~ to begin with with a --

23 ~H~ COUHTa Just a minute. 

24 M k. ~~ ~ ·'1 N u L D~ : · u lJ j e c t 1 o n , 'i o u r h o no r . 

ThE COOd~l Sustained. 
' 
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1 1 tnink if they are 

\.._.· 2 going to do this, they ought to tiring peo~le from 

3 Nu-car Carriers here. 

4 ThE COURT: Sustained. 

5 

6 

7 b~ l'\k.. JOhbi~ON: 

All right. ~ .. hat a r a the t hi rHJ ~ that 

~ you cannot do now that you were able to do ~rior to 

.l.O tlae time of tnis accident? 

ll A • 1 can not climb a laoder, wa!~ u~ a 

.l:l '3l&de o.t tlll'i lenytb or any stee~ness to it. l.'m 

·..._,.. lJ limited to how long 1 can lJe on the toot. Anything 

14 that re~uires you to be on youi feet for any length 

1~ of time, 1 can't do. 

16 . Anytbin9 that require~ extreme 

17 ~ressure, bringinq the toot up, I can~t do. 1 have --

18 l can't hunt uecause 1 can't be on rny feet that lon9. 

19 l can·t do any grocery shoppi,ng or anything like 

~0 that unless there·s a ~lace 1 can sit down to re~t 

21 in between times. 1 f 1 t ' s 9 o 1 n 9 to t·a k e m o r e t h <.1 n 

~.~ runnin~ in dnd ~ickin9 u~ one or two itews or 

2 4 o t t 1 me , .l. c a n ' t do 1 t • 

IJ· wbat is your position -- w~at ~a~ 
. "' 
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\.....' 

~· 

l your ~osition in 1978 with your union? 

2 A. 

3 ·21 :.'ttars. 

· .1.n 1978 I had been with the union tor 

1 was n·umbec four ~an on the seniority 

4 ooard at ~~E~tor industries. 

~hat does that translate to 'iOU in 

6 aollar$ and cents to you? 

7 

ts 

9 

10 

11 

12 

13 

14 

A. That meant job securit). They wo~ld 

~robaoly have to close the teraninal down before I 

would be effected by layoff or an~th1ng of that 

nature. 

Q. What about pension and retireroent? 

A. Uo you want to know the amounts that 

were contributed to retirement pension? 

\J. what 1 want to k.now, Hr. ~teven1j, is 

15 woether your inability to continue to work, if 

16 

l'l 

18 

19 

20 

21 

22 

23 

24 

25 

that·s the case, as a truck driver Lor Spector, 

a t t e c t s ~ u u r p e n s i o n an d r e t 1 r e nae n t , ~ o u r ~ o s i t i o n 

wit.ll t.he union. 

A. 1 nave enougb ~eat~ in to draw 

retirement but 1 don't have the aye to dra~ it. I'd 

have to freeze m)i retireruent until I had enough age 

to alJ(Jly tor it. 

CJ. When would ,thllt be? 

A • ·r h a t w o u 1 d b\e i n t e n 'i e a r s i f l w o u 1 d 

take an early retirement. 
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l 'J. 

'J. retirement? 

3 

4 

5 

6 

7 

A. 

'J. 

A. 

Q. 

when would you be entitled to full 

At a9e 60. 

And how much 

Would be 18 years. 

How much would that be? 

MR. RE~NOLOSa Objection, ~our d6nor.· 

8 1 don't think that is relevant because he $ays he's 

9 got that, so it can't be a loss hefs suffered on 

10 accaunt of this accident • 

.L l 1· 11 E C 0 u k ·!· a ~1· h a t • s r i 9 h t • 

12 l'm not claimin9 it ab 

13 a loss, ~our nonor. 

T H£ <.: ou RT: what 's the iJO 1 n t o t the 

15 \.JUestion? 

16 MR. J OtiHSODII ln fairness to Mr. 

17 Reynolds, l am pointin9 out that a9e 60 he would be 

18 entitled to a certain aruount of money. Mr. Heynolds 

19 objects to that. 

20 T~£ COuRT& ~• says he's entitled to 

21 full ret1re~ent at 60. 

22 

2J 

24 b~ ~t\ • .JOHNbUN& 

lf you retired now, what wo~ld your 



l retirement be? 

2 1•tiE COUH1'a lie can't retire now. he 

3 said he~s got ~o wait until at least ten more years 

·.4 to retire, as tat as 9ettin9 retirement moriey on the 

5 ~articular r~ticement we are talking about. Is that 

6 correct·/ 

7 Yes, sir. On standa1d 

8 r~quicement. un disability retirement I can not 

:. draw it unless· l. •m 100 percent disabled, which J. am 

10 not. 

ll 

12 

13 8~ NN. JOHNSOHa 

14 Q. Mr. st·evens, what ·s the condition of 

15 your foot today as it compa~es to the condition of 

.l. 6 i' o u r t o o t a t t h e t i me o f t h e , i n j u r y a n d d u r i n 9 t h e 

17 ~eriod of time, say, mid-summer of 197~? 

lb A. lt has improved as far as tne pain is 

J.~ concernea. 1 bad times that ! would be la)ing with 

20 tears atreamin9 dewn my face from the ~ain from the 

21 toot and it was so bad that on thtee difterent 

22 occasions l asked Doctor Adelaar twice and Doctor 

23 Hafii once to amputate it •. And today, the foot is 

24 more or less -- the pain level and the s~elling is 

25 ~ore or less governed by how long I'm on it and to 
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'....,./ 

. \._.· 

l ~bat de~tee 1 uae it. 

The -- if .1. ·m going to be on it f.o.r 

3 more than 1~ or 20 minutes, 1 wear the brace to 

4 trauster the (Jtessure upward. .l.t l'm just goiny to 

~ be on my feet, ten, fiiteen minutes and sit do~n, 

6 then I don't really have to have it to walk. 

7 What about the stimulator, you are 

a not using that? 

9 A. 'l'he stimulator, Doctor Adelaar. 

10 y. Please don't sa~ what anybody told 

11 1ou. uo you use the ati~~lator? 

12 A. ~nly when tbe pain is intensified, 

l J w h 1 c h i & us u all y 1 a t e r -- l a t e ,. o n \1 u .r i n g t he d a y o t 

14 the eveniny. .Lt l'm on it a 9reat deal in the 

l.5 morning, then the earlier 1 ~ut the stimulator on in 

16 the evening • 

17 Mk. JOHNSON& 1 thanK. ~- ou , M r • 

18 Stevens. Answer Mr. Reynolds. 

19 THI COURT: Gentlemen, we are at five 

20 o'clock. I think this would be a good time to 

21 recess tonight and we can meet again tomorro~ 

22 morning at ten o'clock, if that·s agreeabl~. 

23 MR. JOti~~ON: That·s agreeable. 

24 

25 )'ou all make ~t and be here by ten o•clock tomorrow 
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.1 morning. or attend to whatever business you may h_,ave 

2 to tend to by that time because you will probably be 

3 tied up most of the day? 

4 All ri<Jht. Again, the Court will 

5 caution you again. ~ou are di~missed foe this 

6 evening and go about your busines~, but don•t 

7 discuf.is what .has trans~ired nere in the courtroum 

6 todat with anybody. 

9 You are only to discuss it when all 

lO of you are dmon9 yourselves. And, of course, you 

ll navtt not heard all the evidence so yo..a certainly 

1·2 can • t come to any con.clusions, recommendations, 

13 becaU$e you not only haven't heard the evidence -but 

14 you haven't got all the instructions of law upon how 

1!) to assess or wei9h tbat evidence. 

16 Again, don•t go anywhere near the 

17 acene of this particular accident. ~e·ce uound by 

I ( 

.1& the evidence that we ve got in f.rou.t ot Ub. And' Ho 

1"9 don't maKe ~nt f:JCivate views o.t. that or anxr other 

:lO siauilac 1nstcallat1on that ~o-.. ana~ have heard 

2.1 testified to today. Any other instructions to ~ive 

22 the jury? 

l3 l think. not. 

24 '1' tiE C 0 u R 'l' a A 11 r i 9 h t • If you will 
...._,. 

25 re~ort in tornorrow morning so we can be ready to go 
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1 at ten o'clock. so if you will oe in a little uit 

' . ........... ~ earlier, it will be ap~reciated by the Court. The 

J jur~ is dismissed for tonight. 

4 ~ou may come down, Mt. ~teven~. All 

·5 right, gentlemen, 1 know it's a little early in the 

6 9ame but 1 think it would hel·p that in any event, 

1 re9ardless of which direction this case will 

8 ultimately go, of course, what course it will take, 

9 if you have instructions prepared on the assumption 

10 that it would get to the point ot the jury, l'd 

ll a~preciate it verv much that you will maKe an 

12 exchange of y_o·ur instructions so that thoiie 

.13 instructions that you would be ayreed on, that would 

14 be out of the way and those that tou would want to 

l~ "'resent to the Court that are objected to by either 

16 co"'nsel, t.hose are tbe ones \lift wo"'ld nave to auayi:Je 

17 go ov~r tog~tqer. 

lti So if you•11 make an exchan~e oL ~o~c 

lS law instructions the Court would a~preclate it. 

2 o ~r h a t 'tl a y w e. can c u t down a 1 o t o f w as t e d t i me • 

21 Anything you1would like to suggest to the Court that 

22 would be of ariy help tonight? 

23 MM. k~YHOLO~& No, sir. 

24 Ml~. JOHNSUN: .,. h e o u 1 t t h i n g l r;d (,j n t. 

~~ say is I think that l've got to evaluate the 
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\._./ 

.. 

1 "!Uestion of bringing Doctor Scutero at all. And in 

2 l19ht of uoc tor Adelaar•s testimony, which Wll& a 

3 surprise to me, 1 question the wisdom of bringing 

4 Uoc tor Scutero· or the need for it and I will review 

5 with m~ client whether to do so. 

Fj 'l"' Kt; c ouk·r: That's your CtASe and, oi: 

7 course, you ktiow you are governed by the rules. 

b l'lii. J Otl~SOi~: 1 know. 

Y of course, of wnether I want to ~ut on his testimon~, 

lo to tJreserv~ it, 1 don • t Kllow the answer to that at 

ll this moment. 

l:t! 

13 

14 

15 

16 

17 

lB 

19 

20 

21 

22 

lJ 

•tiit: COUNT: All ri9ht, sir. Anytn1n~ 

else before we recess for tonight? 

M k. itt;~ N 01. DS a No, sic. 

Ttii COURTa If not, we stand in 

recess. Thank you very much. Mr. King, would y~u 

let me have the exhibits on the table? 

tho~e togel.h'r witb this. 

Itll ~ut 

(Whereupon, court was rece.ssed until 

lo:oo a.m., Movember 21, 1980.) 

'!' ttt:; C ou k'l~ a C.,oo d morn i 119 • ·A r ~ we 

24 ready for the jury? 

M R • J OH N soN a 1 ~ e s , a i r • 
ss~ 
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.............. 

l ·rHE COUH'l': bring in the jUC'f• \.iood 

2 nlornin':J, members of the jur~·· Are we ready? 

3 

4 

JUHOkti: tteady. 

Td~ COUNTI 1 believe we had recessed 

~ ~esterday evening, didn't we, Mr. Johnson, with your 

6 client bavinCJ finished direct testimony? 

7 M H. J OH N s 0 H 1 'i' h a t · s cor r e c t, You r· 

8 l'ionor. 

9 

10 

11 

12 

13 

14 

15 

J.() 

l "J 

!8 

19 

20 

21 

~2 

23 

24 

2!1 

THE COUkT: All right. 1 t you will 

resume the stand, please, si~, Mr. ~tevens. 

~ILLIAh C. 5T~V~N~, 

recalled as a witness, having been 

~revioualy duly sworh, was examined 

and ~e&titied as Lollow&: 

CkOSS EXAMlHATiON 

Q. Mr. Stevens, you said that for about 

three or tour years ~r1or to this accident you were 

regularl"t at the l!ord t-lant in Nor: folK, isll t that 

correct? 
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A. :les, sir. 

And sometimes you s~ent ~s ruucb as 40 

3 hours a day there at the ~lant? 

4 

5 

A. 

u. 

~er week. 

l-'er ~eek. 40 hours ~er weeK. l'm 

6 so r r y • And t h a t w as be c a us e y o u w e r e so me l i use :i 

7 assiqned to. do what you were doing on the day ()i 

~ this accident, t.!lat is, that to~ would not only ta~e 

~ a trailer with your tractor there out you would stay 

10 there and spot other trbilers out of the yard u~ to 

ll the various loading docks as they became available? 

ll A. ~·e·s. 1 was told to du so by my 

13 dispatcher, :res, sir • 

14 

l~ 

iJ. 

A. 

16 refused. 

17 

lt} A. 

19 \J· 

20 A. 

21 :nove the~·· 

'J.'J. 'W· 

And --

uulte a number of times the ~or~ was 

Hefused. ·what was retusedi 

··1·o move the trailero. 

~ou refused to move theJ!t1 

ftl y d i s p a t c h e r · r e f us e d t o h a v e the 'n 

.l see. A 11 r 1 gtl t • l:iut that would 

l~ nece~itate tour being at the wain loading dock 

24 ~om~times and at the norcn loading dock so~etirne~? 

2~ A. •r h a t i s c o r r e c; t • 
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. ......_.· 

.._... 

l 

:l 

·3 

4 

5 

6 

7 

& 

Q. And that's how you became familiar 

w 1 t h a 11 t h e s e p eo p 1 e t ru~ t y o u h a v e n a n1e d t h r o u <J n o u t 

the course of .this testimony .uy reason ot the fact 

t h a t y o u w e r e t her e a t t h e t' o r d t' 1 au t ~ h 11 e y o u w e r tt 

t h e r e w o r k i n 9. a n d t n e y w e r e t h e. r e w o r k 1 n y , 1 s t h a t. 

corcect? 

A. ~hat is correct. 

Q. ~ow, you tetititied yesterday that ~ou 

~ had seen Mr. rtamilton fire a for~ lift driver. ·wh9 

10 wa& that iork lift driver? 

ll 

12 

13 

14 

15 

16 

11 

don't 

heard 

A. 

u. 

A. 

Know 

(J. 

this? 

A. 

l do not know. 

When did that ha!Jpen? 

1 believe 1 t. was around 1968. .1 

exactly. 

~here were you when you observed or 

What part of the .&Jlant? 

M a 1 n r e c e i v i n 9 d o c K • ''• a: • t1 a na 1 l t o n 

lb came over on his 'jOlf cart and he talked wit.h the 

19 su~ervisor, who was wernell ~ynn at that partic~lac 

20 time. 

21 

22 

U· 

A. 

Where wece you at thi~ time? 

I was standing by the phone. 1 was 

23 on the phone to my d1s~atcher who had me on hold. 

24 were you in an. oftice or out on the 

2~ dock? 



1 A. I waa on the dock. 

\.._.,: -;. Q. on the dock? 

3 A. tea, sir. 

4 Q. And Mr. Wynn was the supervisor, you 

' :,) say? 

6 A. ~es, air. 

7 y. And he was also on the dock? 

8 1\. ~es, sir. 

~ Q. And Mr. tla mil ton came UtJ in a ~ol·f 

.lO cart and 11 ad a conversation with Mr .. nynn in your 

lJ. tJCesence while you were on the lJhone, is that ciynt.? 

1~ A. 1 did not over h·ec:ar the conversation 

13 between Nc. dalliilton and Mr. \f.lynn, but immediate!~ 

14 after their talK, l4r. namilton went over and tolo 

lS the boy to come with him, be was ~oing to get nis 

16 pay check. They to~k him over to the office to pick 

l7 up his pay check. 

lB y. All ri9ht. And he indicated that he 

19 was firing him, is that right? 

20 A. , ~es, slr. Ke told him he was 

21 fin 1 Si.ted. 

:.!2 U· ~old him he ~as finished. uo you 

23 know whether qr not they have a union at the l''ord 

.~4 ~lant? 
...._,, 

25 A. ~es, sir. 



1 Do tbey or do they not? 

2 A. They .do. 

3 ~ou~re telling the jury ~r. tlamilton 

4 had authority to flte tbat fork lift driver and he 

· 5 told h 1m he was .f 1 n ish ed r 1 9 n t the r e a t t ra at t i n1e ? 

6 A. 

7 U· And you have also seen Mr. ~ynn fire 

(1 someone, .1 bel 1 eve:·. ·. 

A. -Mr. w.arcen. 

10 

11 A. 

12 Q. 

\ I 
-~-·· 

13 A. 

14 y. 

A. lt was a borrowed employee that nad 

16 come over to unload .~rucks and she was assigned to 

17 unload tires and tbe~ were too he~vy fo~ ner to 

lb handle and Mr. warren came over and said, 'lf you 

l~ can't do the worK, yo~ can·t have the job. ~et'a qo 

~0 pick up tour ~ay chec~. ~ou•re through.~ 

21 \J• ~ut tnat was not a regular Ford 

22 employee tbat; yo:u are talkinCJ about? 

23 A. Not a regular material handler that 

24 works on the platform there. She worked somewhere 
''-". 

25 else in the p~ant and was moved to that job. 'fhey 
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l nave a t~oliC:"i of moving .peotJle around to fill in 

. \....,..-· 2 wnere they need them. lf tbey can yo light in one 

~ dopartment to fill ia strategic jobs, ~hey do so • 

4 . 1 see. How, this hr. X, the 

~ unidentitied helper at the time ot this accident, 

6 would you deticribe him for the ju~y, physically? 

A •.. i'h~s1cal~y. He was about five foot 

8 nine inches tall. H1& hair was turning gray, just 

~ about completely grat. Me weighed about 145, 150 

10 pounds. Wearing a plaid &hirt, ~hitc, orange and 

11 bro~n. A ~air of levis. 

12 '..t• All right. Now, tou didn•t know his 

.l 3 no me? 

.14 A. No, ,s 1 r • 

1~ And you bad never seen him before the 

16 day of the ~cc1dent, bad ~ou? 

17 A. ~o, sir. 

18 Q. And you never saw him again in the 
I 

19 year that you worked after the accident, did ;r ou? 

20 A. No, sir. 

21 Q. NOW, he could have been another 

22 drlver checking equipment or material that he had 

• 
2 J tl a u 1 ed o u h i s t ruck , could n ' t h e ? 

24 A. Yea, ~ir. He could also have been a 

25 wait a &ninute. Uon't add anythin'-J. 
·!\ 
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• l You answered the question. 

2 A. I beg your pardon. 

3 Q. At the time that you arrived with 

4 your trucK and first saw John. Sand*rlin, ll e was 

5 un 1 o ad i ng en9ines off of another truck, w a til1 ' t ht!? 

6 A. X'es, s 1 r ~ 

., u. And he was 1->lacin9 those engines on 

0 t.he <.iock ri9ht benlnd ·the truck? 

~ A. ~es, air. 

~ y. Ukay. Now, in the tlast, you have 

l.l neJ.pecJ other drivers raise these dock plates, 

12 haven't you? 

13 A. Yes, air. ..._.. 
14 Q. And on occasion, because your 

lS familiarity with how lt worked, you have rais~d the 

1\; Jock plates yourself without any help, so,ue of .the 

!7 others, haven't tou? 

18 A. 'tea, sir. 

19 1n other words, you co~ld take this 

~0 Johnson bar or strongarru and pry the ~late u~ and 

4!1 hoo~ the strongarm under one of the other doors in a 

~~ way Chat wou~d leave it up so. you didn't nave to 

23 have anyone with you to do it, isn't that right? 

24 A. On the majority of the shoes, yes, 

sir. 
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l v ~a 'i • ~ o every time t nat you w u n t. 1 n 

·....._,.. 2 and ut o v e d o n e o t t he s e tJ l a t e ~ , y o u d i cJ n t h a v e t o 

J have Mt. ::ianderlin or SOllae other 1ork lift driver to 

4 tell JOU to do it, did you? 

A. I wouldn•t voluntaril~ do it. 1 had 

6 to ue told by $omeone to do it. 

7 ~ou mean to tell me that if tou'd go 

8 in there and there was n ' t anyone· around at the time 

9 say the fork lift driver was off somewhere taking a 

10 load down -- and you had a truck there and you saw 

ll that it needed to be done and _you could do it IJ¥ 

l~ ~ourself, ycu would never go in and just do it b~· 

J.J yoursel!? 

.1.4 ~\. u n l y u n d e r d 1 r e c t i o n s o t 1a y 

l!J disf:Jatcher would 1 do it. 

y. ~ou mean to tell me you would Cdll 

17 your ciislJatch~r and say, .. Mr. Ois~atcher, the plate 

l-6 needs to oe lifted, am I instructed by you to do it?" 

19 Is that the wa'y it would go? 

20 A. No, sir. l would call the dispatcher 

21 and tell them a trailer had to be ~ut at such and 

~2 such a ~lace and the shoe was not worKiny proper!y 

23 and there was no one there to lift the shoe, did he 

24 want me to do it. 

'-'" 
lj • u ow ma n y t i me s w o u l d y o u s a y y o u had 
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_, 

\_./ 

l done that? 

2 t\. Every time l was ask~d to put one 

3 there that the r e ·Was n ' t anybody to raise the shoe. 

4 Q. All r ~ gh t. How mant times would you 

~ say. that was?· was this once a week or twice a day 

6 or --

u 

!J 

lO 

.1J. 

l:l 

lJ 

14 

l~ 

16 

17 

18 

l~ 

20 

ll 

~·~ 

23 

2~ 

A. ~nree or four times a ~eek. 

~. 'llhree or .four times a V~~eek? 

A. ~es, sir. 

y. un each occasion you would call the 

dist;atcher, tour dispatcher, to get perr.a1~s1ou to du 

that, is that what you are sa~ing? 

A. xes, sir. Not -- let me clarity that 

a little bit. lf 1 called once and he told me that 

it was okay to do it, then if it was two trucks that 

had to be put up, l'd put up two trucks. Hut it was 

only an hour break between the t~o shifts that this 

would occur ~hat there wasn't somebody tnere to 

raise it. 

u. ~ell, y~u~co saying that tnere ~ere 

times when there wasn't a fork lift there to ~ic~ it 

UtJ tor you? 

A. 'ies, sir. 

y. Okay. ~ow, if Sanderlin ~~re there 

25 on a particular day and another drivec was coming in 

:104 
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\......·' 

l and the s h o e w o u 1 d n ' t c o IJ e u p a n d h e s a i d t o 'I o u , 

' u t: "' , ni a n , w o u l d y o u i" i c k t h a t s h o e u v f o r h i &n , 'I ou 

3. didn·~ nave to ~o it, did you? 

A. No, sir. 

Sup!Jo&e he asked you to help ar.ot.her 

6 man pick a snoe up, would you first go call ~ouc_ 

7 dis~atcher and ask if it was all right to help that 

8 man ~ick it up? 

A. 

10 

No , s 1 r , I ' d use my own j u d 9 men t • 

Okay. And if another truck driver 

11 was asked to help you pick u~ the shoe, as fat as 

12 you ~now, there was no reason wh~ he had to do it, 

13 was it.? 

J.4 A. No, sir. 

~ ij . ~oin9 now to th~ accident. 1 ou c a tue 

16 in ~nd tou backed tour truck up in the vicinity ot 

i 7 the loadiny dock and got out and O}Jened the bac~ 

lu uoors ot ~our trbiler, is that correct? 

A • ' ~es, sir. 

io \J. Pinned them back against the side so 

21 that-you wouldn•t be cramped or unable to do it if 

22 you qot it in? ~ou had to do that first? 

23 

24 

A. 

\j. 

'Xes, sir. 

And you looked and you saw that the 

2 5 ti- t r a me w as 1J us h e d a 11 t h e w a y b a c k ~ o 'i o u K n e w t h a t 



\. l 

----
l 

3 

il 

~ 

6 

7 

b 

:1 

.lO 

ll 

12 

13 
·'-···· 

l4 

1~ 

16 

17 

• 
lH 

19 

20 

ll 

~4. 

~3 

i4 
-._. 

~~ 

this shoe ~as not in operation? 

A. ·1· h a t • s c o r r e c t . 

u. And you ~acked it on u~ against the 

bum~ers and then pulled off an inch so that it ~ould 

ue unim~eded by the trailer? 

1~. <.:or:rect. 

U • .!.ll en y o u ·1 o t · o u t a n d y o u w en t 1 n t o 

the l u cld in g are a , up on t 11 e 1 o ad 1 n ~l dock , l s t h a t 

ri<,;;ilt? 

A. ~es, sir . 

\J • A t t h e t i me t. tl t: r e w e r e o t t• e r t r u c k. s 

there otner tr1an ~·ours l.>ecause tou hcJd taKen .th~ 

onl't' em~ty bl ... ace, isn't that correct? 

A. ~hat'~ correct. 

u. And as far as you knew, tho~e trucks 

we r e t be r c:e to ·be unload ed ? 

A. ~es, sir, so far as 1 ~ne~. 

y. tou can't tell me now whose trucK$ 

they were, ~an you? 

.. 
h. No, sir . 

a n d Iii i n e , a n li 1 d o n t .K u o w w h a t t h t:! o t h e ,. t w o w e r e . 

w· Uld you ~now the Koadway driver1 

A. 1'4io, sir, 1 did not see hiu. 

'-! • ,.., n d · .;; a n d e c l i n , a t t n e t. i "'e , w a~ i r1 

the i-rocesb of, unl.oadiny engines otf ol the trailer 
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l ln number two bay, 1•.tbat ri9ht? 

A. 'l'bat' s ·correct. 

3 And he.was doin9 this on a fotK lilt 

5 A • ~ea .. , 81 r • 

.b y. And s~ tbat meant h& wAs going ~ack 

.. , c?snd torth? ur was be goin9 back and tortll when 'JOU 

{'j saw hi n•? 

9 A. tie was sitting on the tork lift 

lU reading a packing slip ~hen I entered. 

ll Q. de had a packing slip? 

12 A • Y e s ., & 1 r . 

13 ·...._ .. Q • o 1 d ... Y ~u go over and 1 o o K. a t w h d t h t= 

14 was reading?· 

J.~ A. Ho, & it. 

!G 

l 7 ~a c K i n 9 s l. i .., i s u e c a u ~ e t h a t • s -w n a t y o u w o u 1 d c: x ,.J e i..: t 
! . ' ~· 

l b h i t\ t o be l o o k 1 n 9 a.t·?·· · 

A. lt was tne standard ~inK 

20 Ford ~acking &lip. 

2.1. u. 1 o u s a w h e had a p i n K. tJ i e c e o t 1.-' a p e r , 

~2 that's all you saw? 

23 A. Yes, $lr. 

24 o. And y~u inferred from that that h~ 
·.._... 

25 wa~ checking a stand~rd Ford packiny &li~? 

1.0~ --... 



l A. 

\.._..· 2 \j. 0 k.a·.y • And t hen w h a t. d i d y o u s a l' t o 

J him? 

4 A. 1 asked him to raise the shoe tor me 

5 so 1 could get my tr~iler up. 

6 D 1 d ·.·be have any t hi n g on h 1 s f o r ~ 1 i t \. 

7 at that time? 

a· A. Ho, sJr. 

Q. How far was it from where you were 

10 talkin~ to him to wh~re the sboe was behind yuur 

l.l trailer? 

12 A. A b ou·t. ~ f 0 U r f 8 e t ben i n d t h e t 0 r K. 1 i t t . 

l.i y. de ••• tour fe•t trom your plate? 
; 

14 A. 

15 Q. vkay. And ·nad you evet· seen the"' 

16 raise a dock lift w1~h a fork li!t? ............... ., 

l7 A. Many times. 

18 u. ~ut you say be wouldn't do 1 t at that 

1 ~ t 1 me? 

20 A. 

2.1 y. Oid ne tell you he woulun•t do it or 

:l:l why he woul<Jn•t do it? 

23 A • No , a i r • J\ 11 .1 k no w i s w h a t h e b a i d 

.l4 to the otuer man • 
...._ .... 

• ; f,. 
~;.J \.i • ·t ll e o t h e r ma n , h o w f a r - - w Elll , 1 t:: t. 
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' '-• 

'('.~·. ·' 

1 me ask you this: When you were talking to ~anderlin, 

2 wbere were you witk reference to Sanderlin? 

3 A. I waaistandlng beside of Jaim on the 
I 

4 fork lift sll9btly in front ~o the side. 

y. As close as I am to you? 

6 A. Closer. 

7 IJ• CloJSer. where was the man wt1o tucned 

a out co be Mr. A? was be on the loading dock 1 
.~ . 

9 A. XeS'(• He was about ten to twelve feel 

10 to sny right checkl~ng engines. 
>1, 

11 Q. Okay. And there were some engines 

12 back ~here on the loading dock is what you are 

1 3 t e i 1 1 n g n•e ? 

14 A. ~es, ~1r. 

And tala man who you have de~crlD~d 

16 h acJ a c 1 i pbo a.r d, 1 n h 1 a hand 

17 A. ~es, sir. 

18 Q. -- you didn't read his cli~board, ~id 

;,:o A. wo, str. 

21 \.1· And you sa~ bim looKiny at. some tay~ 

22 on some en9ines? 

A. "ies, sir. 

24 Okay. 

A. Checking them against what he had on 
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l his list. 

2 Q. Well, ·now, that=s an inLerence th~t 

· 3 )' o u d r a w , i s n • t -:1;:•;7:~ ·· .· Yo u •·- w . b 1 m 1 o o k a t a t a <J a n d 

4 look at a list, lan't that what you saw? 
.· ·:·. l 

5 A. An~ ... · .. put a cbec:k on his list. 

6 Q. He -·a~ a pencil in hls hand? 

7 A. Yes.;: 81 r. 

Q. What eolor pencil was it? 

9 A. lt wasn't a pencil, it was a ball 

10 point pen. Regul•~ $1c pen, 1 would bSsume. 

11 w h a_*· tH) 1 o r w a s 1 t 7 

12 A. Cl:·-.~'r •. cas 1 ng. 

\_.. .. 
c 1 e~r. casing. okay. Now, do i o ~.A 13 

.14 have exact recall -~& ~·t.o tbe vert words t.taat 

l ~ s a n d e ·' 1 1 n sa i:d to th i a 111 an ? 
j : .. 

1.6 A. , w o ·r d . f o r w o r d , n o , 1 c o u l d no t y u o t e 

17 exactly what he said. 

18 Q. He aa~y have said 

19 A. . I bel t eve -- I be 1 1 eve .l can , out I 

20 could possibly be wrong. 

21 All ·right .. 

22 A. ~ut It would be extleMely close. 

23 . u. w n en d i d you f 1 r s t t r 'Y to r e c a 11 w i1 a t 

l4 this h~an said after the accident? 

A. After devositions. Me. Jonnson 
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1 calla·d rae at home and·· told me 1 needed to thin~<. the 
1 

\....... 2 thing through and·kapw exactly what everybody said, 

3 when they sa i.d l t a·nd every thing that had come 

4 aoout. 

r.:.. 
~ y. All· .. r i9h t. You mean this is in 

6 preparation Lor your;.deposition? 

7 A. ~bis ~as after the de~osition. 

8 y • we 1:.1 , i y o u h ad a l r e a d y t o l d us w h a t h e 

· 9 ::; a 1 d be f o r e a t t he ·. t.i me y o u r d e lJ o s i t i o n w a~ t a k en 1 

10 A. 1 was just workin9 ott ot 

ll lhe mo r y. 

12 All .. right. That was the tir.st tim\.i 

13 you had tried to remember it? 

14 A. 'tes, sir. 

1!) Q. All right. And that was on vctob~r 

ln lst, l9tiO? 

17 A. Yes, sir. 

18 \J· over two years atter the accident? 

A. ~es, str. 

20 y. All tight. 

2! A. Mow, let me bacK up. J. t e me t.l be r l h a t 

~2 riyht after 1 ·enr:aaged Nr. Jonnson as my attorne.)', he 

J.J askea me to see if L ~ould find out wno the other 

24 man was and ~ puraued that endeavor. aut as far as 

2 S t h 1 n k 1 n 9 a b o u t w h a t W. .as a a 1 d a n d e v e t y t h i n ~ , t n a t 

111 
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\,..../ 

.1 was not done. 

3 U· 

' '· 
. ·~ ')-' 

·. i·: . : 

Tb•~t.:.·.·.Jaad not C·ro ss ed my mind a • being 
•• ';_ •• ·.>--1 t 

·.' 
;,. 

Ali .. ,~·t gh t • .. ;. . ~ 

~ou as~ed ~ord Motor 

4 Company to. cb18CII, ~~F:~':'(Jn tbct truck. driver tllat i had 

been there to se.;e ~ii.<·· they a9·~.ld 

de 1.ver 1 t wu, dld;·'•~ ,you? , 

identity which truck 

6 
- ;~c_;:~. : ! .· : . 
. ' ' 

7 A. taa~t ~Jir. 

8 Q. »ow_, . : w 1 t h r ega r d to t he con v e r sa t i o n 

9 t h a t sander 11 n had ~w i t h t h 1 s ana n -- the for k 1 i f t 

10 motor, they k.,eep l·t _running all the time, don ·t tt.ey? 

12 A. 

l'J y. 'i· o b:e m o r e s p e c i f i c , i t w a ~ r u n n i n <J 

14 while you were there havinq this convertiati.on w1th 

l ~ '' i m , was n ' t i t ? 

.16 i\. ~tts, air. 

17 All r~gbt. And ~o he'~ got to y~ll 

l~ to this man, Mr. l, and might he have ~aid, ~ue~, 

19 will you help him lift this plate·? 

20 A. No, sir, ne did not say that. 

21 Tell me exactly what he said, as uest 

22 you remember. 

23 A. tie turned to the man and said~ l1 e t , 

. .2 4 r a 1 s e t h e s h o e f o r t b i s m a n so h e c a n ':J e t h 1 s t r u c k 



.. 
'-'' 

'.,_.· 

'v 

4 

6 

7 

8 

10 

ll 

ll 

13 

14 

15 

16 

17 

1.8 

19 

20 

21 

22 

l3 

24 

.·;·~ifl 
Q.' 0,--~t:~~.;y ,And wh~A:.' res pons e did Hr. x 

i· · :.J;(r.o 6~~·to the desk, laid hi• 
.. : :.- ' _:. i-~~:~ \~~~i·;· . :~ .:. ' ': . :-: ... ,: .. 

clip --

the,. e. -.n d t n 1 a 

fir at? 
. ! 

A. 

. ~. ~~ ··~ ~. ~ 

rm w~~· stand 1 ng 1 n the cor '1er, 

.• I. .. 
. ' . . . ·~ 

;' . ;, 

~ e:.S~~ . ·, ,.J :r • 
:.:~!·;;;~:· :' i" ~:h· 

Ad~~:,·.·~J.!i!~, .·ca~e .. p•ck. 
. ··;· t;:) . . 

And what did he do 

&~~~~~~·; .. ~-at l s·: ~·be way that you have 
. '., ','~. ' ' .... 

d~ne manl' t1m.es b-.,.;Joto·, l_&JlJ~t·;· it, to 11 t t it? 
~ ·~·. · •.. ' . '~ . . ' . . 
·."(;:: .. 

A • · ~ eS':;~ ~\~ tSl t. ., :.::.t. .. :·:··· ,,·· 
u. tt·e:.::;.~~~~a::rent.l~.:··.«new wlaat he was doing 

becau:ae lle d HI 1 t':.~~ :•••• ~J~.Y tO at you and other 
.,:. .: ·/~ •. ; .. ·:)~ ....... ; . . •.· -~--

~ -;*)'. · •• 

2.5· .. peopl~ have done .·~···~~-~--ing tll~:t strong arm, isn • t ttult 

. :•. ' }~~; ,;;! . U3 



"-" 

... 

2 A. 

l \J. 
,-, .. 

4 to 9et. it to come.<u.p- is tb4~ rignt? 

s 

6 

7 

9 

1'0 

11 

12 

13 

14 

15 

16 

17 

18 

l9 

20 

21 

22 

23 

24 

2~ 

A. 

Q. 

A. 

u. 
A. 

Q. 

't-~- ':~ cor rec_.t.· .• 
.::;'.·,·;~ .. <. . :-

·w .• :·:·~.::-w•r• you .. ~·.i>~~·:: ~.T ~:··· . . . 
1 ~·r•und .... 9 

.All~~ vr l.gb t. 
.?i'· ! 

.•· 

a t t h a t t i me ? 

behind him watcblng 

0 P4;_p f t to ,.b a s 1 de o f h 1 au • 

Yo~,~~ •. de~terlbed hiar as being about a 

' 1 

hundred and fifty· ;p_o·tjtnd ra:an. What do 'Jou weigh? 
··, 

A. I ~- ~t that t·ime 1 wei9hed 283. 

1i o1t~:~:'~ ~ 1 are ~-.o u ? 
. • • I ~· 

.II... • • 

A. :.; 1 x ·I·O.c., ~ tar •• ~ 

If· he:wasn•t strong enough to litt 
t, . ' ' 

this thing up, why ~~~n't you take hold ot it and 
. l 

lift it up? 

... 
A. be.e.a.&l.•• tbat ls tbe shoe you can • t 

lift from the! side •.. lt•s been lifted ao many times 

that the sides are .·r-qunded and you have to keep 
. ··:· . 

playing with it until you can find the spot ~here 

the str.ong.-rm: w-111. at~·y und;.ttr it. lt 's a useless 
~ .. ~ . 

• l.j. ~ ' I 

endeavor. 

u. 1 tb.~gbt you told me you had lifted 

~:.' :·. ··. ·; 
.. 

&;lu:(liS ANlJ C!t~Stil~b 



.1 that snoe a1a~y t im•~•. by putting 1 t there. 

~ 2 A. 1. tol~ you 1 bad lifted other shoes. 

3 Q. Ob:•·. 

4 A. X .~:~-:d not sp·eclfy 1 lifted that shoe. 
.' I ' l 

5 y. ; All ~·~th t. Bu.t you let him come down ·t· 

6 and try to lift t.hat:one when you Knew he couldn·t 
I : 

7 l1'f t it there~? 

A. Th~tman acted llke he knew what he 

· 9 was doln9. lass~~·~ be knew something I didn•t. 

10 U• ftu:t.·when you saw him tu1ving trouble 

li tnere, did you aay._-to him, ••v·ou can't litt this 

12 snoe, · at tbat pol.n·t? 

'""\._..-
13 A. Ye·a-~* .~ .. ;.$1 r:. 

14 \2• ~ou did. And what did you suggest 

1!) that he do?· 

16 A. 1 ~::\l,·~_gestad he get Sanderlin to roi:a.a. _____ ·-· 

17 1 t w i tb t.he. f;Q c k 1 if t • 

18 U· Oka~~- And did·he ~ake any response 

19 to that? 

20 A. !'Se said, That\s okay, 1 can get it. 

I 

21 And proc·eeded: to. t.akfb the. strong arm inside the truck 

~ 2 to ' 6 1 s e t n e :a hoe • :. 

.23 1 t~o~ght h• took it over on the 

24 other aide and tela~ to lift it troro the other bid~. 
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1 A. 'tea, sir, he tried both sides before 

. 2 he went i n s i d e • 

l y. Waa the other sld& rounded too? 

4 A. v.es, :s 1 r. 

'5 ~b•r• 1s this rounded part that you 
. . 

6 are talkin9 about~ 

7 A. The edge of the shoe is supposed to 

b ue the metal is supposed to be flat and tbe edge 

9 on the bottom is wo~e off under here from being 

10 raised that way ao much. 
't~·~;:· .. 

11 Do~~, that keep the blade of the 

12 stronqarm from go.int· under there? 
. \' 

13 A. No; sir, it prevents it from getting 

l~ y. Why wo"ld an edge be an'i easier to 

16 yr:as~ tnan if it w•• rounded? w11y couldu • t 'jou qet 

17 it under there more lf 1t was ro~nded? 

16 A • ' lt'& not a matter of getting the 

19 &trangarm under there. It's .a matter of bein9 able 

20 for it to hold the weight. And with it rounded, it 

21 just slips bff of the strongarm. dut the strongarm 

22 being on wheels and t~e dock plate so heavy, it 

23 causes the stron9ara:to roll back away from the 

24 plate. 

Q. ln other words, you can start it up 
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1 but then 1. t &11 pa. off? 

. .._.. 2 . A. l'hat•s correct. 

3 g. Did tnat happen that day? 

4 . A. Yes, al r. 

5 Q. All right. And when it slipJ:Jed 0 f f, 

6 did the ~late fall back down? 

7 A. ~es, sir. 

8 o. Okay~· And you say it was ver¥ heavy, 

10 A. ~es, sir. lt .was heavier than tne 

11 others. 

12 U· 0 k a·y • o o a t t h a t t i1n~ be to 1 e y o u had 

13 9otten hurt or anybody had gotten hurt, you were 

14 a~are of the 1act ~hat if the &troogar~ sli~ped out 

1~ trom under the plate, the plate was ~oing to come 

16 down and the plate was· veiy heavy? 

17 A. Yes, sir. 

18 Q. Now, whose idea was it for him to go 

1~ in the truck? 

20 A. His. 

21 \Jot . I well, now, that was your trailer. 

I 

22 ~ou ~era in charge of the trailer, weren't tou? 

23 A •. ~es, air. 

24 ~- Uid y~u --

A. on a teohniaalit~. 
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.... ~· 

l Q. 1Jid you have any thin,~ to say about 

2 him going in the trailer? 

3 A. No, air. once it enters i'o rd • s 

4 L.i r o ii e r t ~ , it 8 .1:-ord's t.ruck until it ·s empty and 

!l reloaded and leaves hord's vroperty. 

6 ~- And be V~ent in -- and JUSt for ~a ke 

7 of or1en~at1on for the jury, assuming you·re in the 

a trailer and tou're looking out the back toward the 

~ dock -- you say he went in and put the titron9arru 

10 under the front lip of the dock plate, is that 

11 correct? 

l2 A. Tbat•s correct. 

13 Q. Where on the dock plate did he do 

14 that? 

15 A. Hi 90 t --

16 U· Middle? Riqbt side? Left sidei 

l "i A. Kight side about slx inches fcom the 

ll1 ed~ e. 

y. s 1 x i ncb e & f r o m t h e e d q e o n t h e r i g t~ t · 

20 ~s iOU stand in the trailer looKing at the dock, he 

21 vut the li~ of the stron(jarm undt:tc the lip ot the 
\ 

2~ do~k ~late a~d pried it up? 

23 A. Yes, sir. 

24 And he got it up himself? 

A. ~es, sir. 
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_ .. 

l ~- And now, it•s Uf:i and wnere is the 

"J. WO tK·i ng dnd of the &»tron<.Jarm,. t na t i ~, the hand end? 

J is it at. ill up in t-he air or has ne got it halt. wa 'J 

4 down or ll&S he got it all the way down on the 9 round 1 

5 A. 'l'o where he could hold hita arms 

6 stral<Jht. 

7 Q. hold his arms straight. And how hi<Jh 

8 uv ln the air then, off of the bed of the trailer, 

9 does tnat pl~ce the nearest edge, the front edge of 

10 the dock plate? 

J.l 

1~ 

A. ., e pe a t t be q u est 1 o n , tJ 1 e as e • 

~t1en he • s got the strong arm down at 

1 3 ~ h a t y o u i n d 1 c a ted a b o u t h a n d h i 9 h 1 eve l , how h 1 y il 

14 does that raise the dock plate above the bed of. the 

·1~ trailer? 

16 A. 1t was av~roximately fout or five 

17 inctle&. 

16 four or five, inches. Let roe let you 

1~ look at exhibit number fouc and ask you if that is 

20 the ~trongarru that we ce talklnq about. 

21 

2.2 

A. 

Q. 

~es, &ir, it la. 

Okay. And it would have been 

2·3 uJ:Ji-iroxlrnatel~ in the IJOSition that we see it in that 

24 iJhotogra~h,' althougn 1 understand it's not at the 

.1~ bame ~oint on the dock plate, 1s that correct? 
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l A. Ho, sir. 'fhe hand 1 e would have been 

2 up a little more. 

3 Q. Ll.ttle highec-? 

4 A. Ye&, s 1 r. 

-~ y. Ok.ay. Now, at that {Joint it was not 

G over the t r a i 1 e r ,. was it? 

A. No, sir. 

And so you knew that the true~ nao tu 

~ be backed in order tor tile truck to be in the 

10 ~osition to oe unloaded? 

ll 

12 .. 

A. 

Q • 

'l'hat•s correct. 

Okay. So you went to uacK the ttuck 

13 up? 

14 A. ~es, sir. 

15 

16 

J.7 

lls 

l~ 

2u 

2..l 

~'J. 

23 

24 

25 

y. And you told us he told you to bac~ 

the truck up. he didn't have to tell you to bac~ 

the truck u~, did he? 

A. h a told me t. ,hat a e w ou l d 11 o .ll e r \t lH~ n 

ne was ready ~ol me to back Jt up. l had already 

s t a ,. t e d · o u t. t h e d o o r ~ i& en h e .t. i r s t m o v a d 1 n to t h a 

trucK. 

V• Ukay. 

A. And he hollered he was rebdt, ~o 1 

'"' 1 c k e d u iJ my p a c e a n d 11 o v e d o n o u t t o b a c _k. 1 t u IJ so 

he wouldn't have to stand there and hold it. 



l .... o 11 e w a s y o 1 r' cJ t o t• o 1 J i t a r. u y o u 

J. were yoiug to back? 

J A. ~es, sic. 

4 And did he iaollec? 

A. 'Xes, sir. 

G IJ. What did he s~y? 

7 A. he said, "Okay, come on bacK. 

6 u. All r:·ight. And then did you yo back 

9 real yuicKly or slowly or 

10 A. 1 trotted back to the tractor. 

ll t, 
'J• 1 m sorry. 

12 A. I trotted back to che true~-

.13 .&. m ~orry. 1. m talkiny about tne 
·,~· 

14 tcuc.;K. ~ ... o w , w: 1 t! n 't o u l':l o v e d i t , d i t:! y o u s 1 a m i t u a c ~ 

1 i> A. wo, sit, eas~~ ic oacK vecy Siowlr-

J.7 \J• dow tar do yo~ thinK you ha~ to move 

lu it? 

19 A. 1\ p t~ r o x i rna t e 1 'i s i x i n c !l e s • 

20 ~- u kay • Until you ft!.l.t it tJump against 

21 the t.umpers? 

22 A. Hight. 

23 '-1 .. Uid he ~ay anythinq else to you at 

2'* ti•a t point? 
...._. 

.i!J ~~. 
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l ~. ~o 'jou <Jot out ot t.he truck, out o1 

·._.. 2 your tractor. 1\nd at that point wat:; you1· tt·ailer u~ 

3 against the dock building so that as you walk back 

4 from the tr~ck you really couldn•t sec into it or --

A. ~hat is correct, yes, s1r. 

G 'J • ~o what do you do, so up the stevs 

7 and in the ott1er door and --. 

b A. xes, sir. 

v. ~hen you yot around to tbe uack ol 

10 touc trailer, was Mt. ~ still ther~? 

1.1 i\. ~es, slr. John ~~nderlin ruet me at 

12 tile dour and told me he had the stron~arm hung -- ne 

lJ didn't J.et it roll back, he had held it ~tationar't 

14 and the shoe had rode up on to):) ot it .. 

Sanderlin told you all that? 

lG A. ·tes, sir. 

17 \J· ~as Sanderlin on the fork litt at 

1 b t h a t t i me ? 

1~ A. 'Xes, sir .. 

" e me t i o u a t t h e a o o r o n t tu~ t o r ~ 

21 litt1 

A. r:es, ~ir. 

u. All rignt. An d d 1 d h e iHl v e an ~ t h 1 n y 

~4 on the 1orK lift at that time? 
·....__. 

A. No, ~ir. 

' bl<.iG~ A~u Ctl~SH.lHt. 



1 '..l • 0 k a y • t" ow , w 1 t h l h a t s h o e u p i n t il a 

\....,/ ·~ 
~ air· on thi:::, strongarm, it would bt: a ver'l sim~le 

3 matter just to run the tork of th~ 1otk lift under 

4 the ~hoe, wo~ldn 1 t it, ~nd lift it u~ a little bit 

5 more? 

(.i A. xes, sit. 

7 u. And j us t pu 11 t h 1 s t h i n g r 1 g·h t o u t 

8 then? 

A. Yes, sir. 

10 CJ. That would have freed it? 

11 A. 

12 Q. And you're telling the jury that 

13 Sanderlin was there on his fork lift with nothing on 
.............. 

.1.4 the fork lift and be did not go over and lift that 

.l.~ dock plate up at that timeJ . 

16 A. No, s1r, he did not. 

Uid you suygeat to him that tht.tt 

18 would be a ~retty easy way to get it out? 
I 

h. ~es, sir. 

20 u. What did he sa'i to that? 

21 A. rte said he was too busy to mess with 

22 it. 

23 U. · ' 'tuo busy. And that -would 11ave 

24 involved him goin9 a~i)roximately how 1nany teet on 

25 the lork lift? 
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l A. ~·rom where ne's sittiny this time? 

2 \J. 'x'es, sir. 

3 A. iie approximately ten feet. 

4 <J. Ten feet. ~·rom me to you? 

5 A. Yes, sir. 

6 Q. iiid that maKe yotl mad? 

7 A. No, sir. I'm -- 1 '"· ace ustoilted to 

~ the idiosynca:asies that <JO on over th~re. 

\J • but it must have struck you as bainq 

!0 kind ot silly for this uan and you to be }:JUlliny on 

11 that tuing wben they had a tork lilt right there 

l~ within ten teet that could have picked it UlJ. Uid 

13 that not stri~e tou that way? 

14 

15 

A. 

o. 

~ea, sir. 

~ow, when you looked at it, what did 

16 you see? ~hat ~as the position of the strongarm 

17 then? 

18 A. ~he plate was about two inches up on 

1~ the Viood handle over the metal t>lat~. 

2U y .. All right. And just so that ~e c~n 

21 be ~ure ot what yCJu•re sayin9 then, tou're tal~iny 

~2 about the metal ~late that ~e can ~ee in thi~ 

~ J 1-1 hot o lJ r a ptl , number 1 o u r , w h i c u ll as a c u r v e d l i t; a t 

24 th~ ~nd of it? 

A. xes, sir. ., h i o p 1 a t e r i gll t h e r e , 



1 this notch across here is where we nad tried to ~ull 

'-·· 2 it out. lt ~as about two inches from that point. 

) Q. 1wo inches from the end toward the 

4 handle? 

J 

,. 
~ A. "Jes, ~ir. 

6 ~. All cignt. 

7 .1. 11 , J u s t 1 f l u.a i , 

b ataow this to the ju'r· 

~ure. 

10 Just retresh tour 

ll recollection. 

12 

13 
..._,; 

14 

15 U "i. ~ k. &t t; "iN 0 L US a ---l J.(j o. J\.hat was the an~Jle o1 the handle at 

11 t. h a t t i m e· ? 

l.S ~\ • '.L' h e a n 9 1 e a s t o <i i !.i t c.a n c e o t t h e 1: 1 o o r 

1 ~ iHl d t h e s h o e 7 

\J• UlO -U JU • 1 t the b hoe w a ti o 11 top o 1. i t, 

'J.l what WaS tbe aHlJle that it WclS Sittinc;? 

A. l'd say about,JO or 3~ degrees. 

Okay. And was Mr. x in the trailer 

24 at that time? 

2_5 A. 'ies, sir. he was wrcstlinq with the 
. -·--·-

12!i 
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.L tttrongarm trting to 9et it frorn unuer the ~late. 

2 u. All r!9ht. When tou ~ay wrestliny 

J with it, describe·•~actly w~at he was doing • 
. ; 

4 A. de ha~ .botn arms ~ra~~ed around it. in 

5 thla ~anner ~itb his bands on the handle and was 

6 tcyin9 to swJng it f~om side to sid~. 

7 Q. ~.:., :1 t. mov 1 ng? 
~ •' 'I : I • I 

' ~ ...... 

6 A. lt ·was moving side to side but the 
··.: 
.-. 

9 metal plate was ca~chi ng on the lip or the shoe and 

10 wasn•t allowinq It to come out. 

11 Q. All right. And did you get tn thece 

12 to t.r:r to help hlm? 

13 A. las, .tt1r. John ~anderlin told me to 

l 4 h e l ., tll m y e t ; i t o u t • 

15 Y• aanderlin told ~ou to hel~ hilt ·~et it 

l6 out, is that rignt? 

17 A. Riqbt. 

18 And in response tq thdt, did yo~ call 

19 your su~ervisor to ••k if it was all right? 

'20 A. No, air. My supervisor had already 

21 told me to e~pedite t~e unlo•dinq of the trucks. 

22 okay. 

23 A. And w• needed all the empties we 

~4 co~ld ~et that particular day and we needed to get 
.._. .• 

25 it strai9ht so th*V CQuld unload it so we coul\.1 get 
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·1 it down to Lambert•s Point. 

2 Q. So .~h~ short answer to my question is, 

3 no, tou didn't call him? 

·4 A. No, sir, 1 did not. 

5 Q. And so you qot in the trailer and how 

6 did you try to get it out? 

7 A. The same way. 1 ~ushed forward on lt 

U to ~ee it l could pry it that way, but the metal 

9 pl.te \liould catch on the floor or on the to~ of tne 

10 &ho~ and wouldn•t allow it to com~ out that way. 1 
I 

ll broke 1t down and pulled on it to ~ee it the metal 

12 against metal ~ould allow it to roll and it *ouldn't 

13 come out. 

14 u. Mow, when you say break it down, you 

l~ mean you just pried lt --

16 A. Pushed it all the way down close to 

17 th• floor. 

18 u .. So tbe plate was re~tin9 on tne ti~ 

l~ end of the atronqarm? 

A. Hignt. ·1· o s e e i t t h e tn e t. a l o ra me t a 1 

21 would aJ.low tne Jonnson oar to slide out. 

~ut you couldn't ~ull i& out? 

23 A. N o , a 1· r , L co u 1 d no t • 

24 All right. And then did you tell me 

25 that Sanderlin also tried to get it out? 
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•· 

\._,) 

• 

' • 1-

'-'' 

< < • ·•·. :>:ft10.ttf?!'__ < • 

l _ ·· __ A.o _;, ~·:t~t-,!lr. S.adet11n at this point 

.2:·· . . 9_ot .. o·tf .o:f -:~~~··· .. --~~-~-~:r;:·l.~·ft· •~? _c::ame over and all three 

3 of ~· triect clo ~l~o.~. . 
., . ·_···.;>:~J;. ;·r· _:_ . ·· .. · ·.:· 

·:: ••~·-<J.~-'t:'~l¥ g n ~ .. li £ a f o r k 1 1 f t r i 9 tl t u p to 
. -·· ;::.Xt~:·_'{.. · · . 

S-· the·pla:·~--~~~--~b-e.:~.:···t~:ff o:i:.tbe fork lift and got on 
· 1 -:· · ·; . :~~·i:t~~-.. :r·> . . · 

6 the t:ra.'ller 1·• "h.,~~-:·:r;4u .lt_t·• ,.\·elling the jury? 

·. A.. . . ; • :~~~~~t~: .. , :. ,.:-_;_:~~· 
<:- then? o. . .... ~1~~~ a.u ·~·:•• of you pull on it 

10 A • lttlf;_.;:_:.{$,;l-r, we d ld. 

11 Q .. 
. -~ :· ~:~~,t'..-?':!J :..: . 
A~ 1\:.:J-.If..~:·e e o f. · yo u t. o o k h o 1 d o f the 

~ -;.~.~ ~~·: .. _. -<; 

.t2 hand-l·e .. of ~he: st.r: .. ~J;:Itm and,. ~.~ied to pull the 

. . . . . i ".'·:·: ,;··t~:~);{:; :. . 
1 3 s t ~ o ~9- •· r 11 . o ~ t .. ? .·,A~~)·>... . :· . 

• j :·,·[~t~~p.) 
A • ~ e ,\, .. :_;·.· ,t.J r • -, 

·:·· .. :~~ ·-;." .. _ .. 

Q. · .. • · ·AJ.i).;i'~-:~~nt_. ~.n\11 it d 1dn' t CORI&? 

14 

• rd 

\"''' 

17 Q. 

l& 

l9 ou~? 

20 A. all three of us 

21 there? 

22 

23 A. three minute::i. 

2-4 Q. Ok~~Y\~ .. ; . And_.-. you ~ere s t 1 11 p u 111 ng 1 t 
' . ~ ' 

back ~rn.- tort.b .. ~nfl;~~-Jtfting i~L and doing ever~thing 
. . 't . ·.:?•_)\ ... · 

f- ~ ... 

. .. ·.• .• :,._ .. •' . 
. . , 

,, ,• 



\ ... ) A. 't.b~~-1,~ .cor re~-~-
··· 

3 And •# .• nderl1n 'worked there two or 
;": ~ . 

•• 
5 

6 -~-~~~h his fork 11ft sittJng right 
) 

' . :· . i . . 
7 tll(t~e and al.~. h~ ;t~ .• ~rr.o do w~s ~ut the blade under 

: >-· ···!.: : 

8 t h& t hi hfd tO· ; 1·1 f:;t;~~;-~:·-t: Up 1 tt{ :tba t C 1 <:Jh t? 
' : . . . -~·~~:~~.~:i-.<> : ' ·: ... '; 

,~,~~:~·, ... cor-cec t. 
. . :,: :r'# . , -

.1,>,~::~:1 t.f 11 11ii-ve( an)' d 1 sc\.l ss ion a oou t-
' . !'':;:~~:;<)··:.:~.:-~·,,: ' . ·. ·. •·. 

ll . "wily are we djot·a·t··~~~~!~ wbe-n-' we;•ve got the fork 11ft 
! . ;.~:.~ .. :··· :: ' : . 

1·~ tlece. aft:d all ·yotA. :;·~~·t.o do 1a. put the blade of the 
·~. ~~r!5~·: · j : · 

u,· to.r .. ~.Pft:undjer ··l~ft l.t up? wny are we doing 
•, . · .. ~ .... ·. ' ~~~i~J-~:: · . . ~!: ., . 

l 4· t b~ t>u ite n · t hat ~~i-J}~l,,,S s f;.~.-~\t-··:,nC) t he r e ? I\ D 1 d you 
' , · : . •; ,·'· .<~f,J)i;::;.::-1 :'· • I : ; <· 

1S ha'le· any. d1ac:.u·sai:~--~~~~~e .~b~;-~1/ 
~~~(~;.:_ -' t~ .•' ' 

10 

g A. 

y. 

No (·~.J·f~l . 
-~,- ~~·· :~ .· t . 

A. 

.17 Q. bl o.~:~~d y tho~~~ b t a b o u t t h e f o r k 1 1 f t ? 

A. 19 Ye,S·-1: air, 1 t~ought about 1t, but he 
. .··;·.• ... -. 

21 
: .. -·~ .· 

~:e·l~·:' .: ~-• s.a.iid be did n t 11 ave t 1 me 

22· bef~re:, ian~ t: ·ttQ.:a.l~:.,n'at tou t.ald us? 
. : . ':~:~;Fi-~:'·:,f :: 

2 J A. v.·---,~~ .·~·.1 r. 
, . • r. 

, .. 

d u t . now h e • Si -~~~Ji k i n g t i~ne , b e • s t a k i n y 

4 ~ . two or. t b r e • ~.1 ll'~;~_., " . 'to u • r e · t e 11 1 n 9 us , 

. . ·:~;J,~ . 
to do this 

. l 



1' ••• 

. , 
l 

u 2'. 

wit·b t.be for"Jl·:~;f~~~~·.AJ.l;·ting tb.ere, right? 
1 I ~·(>~·-:~~~~'· ·., ~~ ~· 
f • ;, .·.,. . 

~.' .. tn;~·!·.s corre.Qt:. 
' ... <.f~~-- ~: ·:~ ~ . ; . . . 

3 

4 

~ ·Vo.ti;~~D.~·Y er lGfiJl..t'i o ned to h 1m, · 
, l . • • ,' :;~~ ':: ·:>: ~~- . • 1· :;r • .. 

don't you use! tbe<:~lil.lUt'•? 

Why g. 

~ A. etc;a,·::a:•~c, 1 d .. 14. not.. , .. ,, ' ~- . 

6 U. All.: ''(,~~b t. S(t then be • a told you 
'J,. l 

7 what? ~bat •a: the next thing :..sanderl in said? . ' i 

·8 A. . . S· ...... glc.in said, '·Help him 9et the ··:r--': .. 7 ·:;·~·. t 

9 atrongaral out' :.ba. . .t.~'e·.;you droll the tra il~r. 1•ve got 
: : ·::·:•\!.·.. · ... ·;::; 

. : · .. , 

10 to lJ et · the ot~·~r- ··~:!~,.,,._ un l~~~!'d. · 

11 Q • A n.t.>;iW 1. t h t. bat , what d 1 d h e do ? 
... 

12 A. ~e got on the fork lift and went into 

14 ~- Ok~:.,. · And d.id you and Mr. x continue 
,.,. 

l5 to wo·rk oo til~ -~··:·,·~·-'l' to p~f:~~ 1 t out? 
·• d. ··,;·:, .... : • 

1'6 

li 

A. biO:.'. )~·;'K,• .i. w~n t and 9 o t a 
i.' .. · .. ·· ~ .'/. .~·~' 'f~ .... ~.:. 

, . a.,·f:··': .. ::· . .'.~ 
two -by-tour and t (.~4::•:~.··".t;o a lla\'1 ate aaome o t the 

' ·:··.(:···:i:: .: ' 
18 pressure to aee --

..... · ... · 

1~ A. •ber~ did you go to get the 

20 two-by-four? 
•' 

21 A • To ~lb e t r a a h b~S n j u s t o u t s i d e o t t he 

22 b lg d r 1 v e -1 n do o c:~'· \> 
0 0 (~;j 

23 

~4 two-by-four?· 

v 
25 A • u n4~: ~ the center o f t he p 1 a t e • 

. ;;;t: .. 

l 
I . . .. : ..... ~ ... ~ ,~. .,_ 



l ~n~~fJed ~o~pry it up to relieve the 

2 {Jressure on ~b-e st:~:'n~arm? 

3 A. Yea:, __ ~· r. 

4 y. And·•T· X was still thare to pull the 

5 atron9arm out if &ba~ had··worked? 

.6 A. 
' . 

7 Q. A·f·~l' :. you ·90t. ·t..wo-by-four under there, 

8 i t b t o k e , yo u. s a lcljz~~:· ·~e c a use 1 ·t h ad a k n o t 1 n i t ? 
:·.i i 

9 A. Yea·,-·:>·~ 1 r. 

10 Q. . O·k ay • · Did you t r y t he o the r end t h a t . 

11 matbe didn't have a knot in it? 

.l2 A. w h e.ft· 1 t b r o.l e."' i t w e s n ' t 1 on g e no u g u 

lJ to usa. 

14 Okay. ~o then you went out to get 

l!) the tour -by-f·ours?. 

l6 A. Yesi~; slr. 

17 IJ. was .that your idea? 

18 A. ltae, •Sr. 
' .• 

19 Q. so ·.t.o·t.p got an . 18 inch four -by-four 
. ::·-

20 tha.t you were 9oi n$· ~0 use as the fulcrum and a 

21 longer five foot t~at yoQ wer~ going to put on top 

'. 
22 of the fulcruan to P,.~·Y ·up the plate, is that c i gh t? 

2'3 A. 'l'fh;rt./~ cor rec t"• 

24 y. Wb~re with reference to the front ot 

2~ tho ~late did you p~. the 18 ·inch fulcrum? 

' 
I, 



; ' "--'"' 

1 A. A 11ttle to tbe left of center. 

2 Ok •. y. 

.l A. J~st enough room that I had -- could 

4 work between the atron9arm and when 1 was bent over 

~ to ~et the thing on the floor. Just enough room to 

6 clear the strongar•· 

7 And were you standing up or squattin9 

~ d~wn at the time tbe accident hap~ened? 

A. l was bent over. ! w&s gettiny ready 

lO tu ~ut the long four-by-four under the plate when it 

ll came down. 

12 All ~ight. Bent over sounds to me is 

13 different from squa~ting down. 

·15 Q. Yo\l '(e standlnCJ holding this thin<J in 

16 your hand, is that ri~bt? 

17 A. Tnat•a correct. 

16 And you're in between Mr. x and the 

.1.~ otrongar.an, assuming the dock is that 'flay no\1 and the 

20 trailer is running off this way. rte•s here behinti 

21 )fou, is that ri9ht? 

22 A. Thilt.'& correct. 

23 

24 four-by-four down? 

2.5 A. 

ti lC.G.S···jA·tto C&B·SB lR£ ,....--.. 
j 



1 And you a~parently put your foot 

~ under the edge of tbe dock plate in doing this? 

J A. l don't know. 

4 ~ou ,don • t know-

A. 1 don!t know that I ~ut my foot und~r 

6 there. 

7 Okay. How hi9h was the dock plate 

8 above the bed of the trailer at that time? 

9 A. App~ox1mately six to eight inches. 

10 Six to eight inches. Okay. And 1 

lJ. believe totJ told us tbat you said !iomethiny to Mr. X 

12 at that time? 

13 A. when 1 tirst came in with tiH~ 

14 four-by-tours 1 told bim not to touch the strongarm 

!~ or try to move it or anythin9 until 1 told him to 

16 and he said that he. wouldn • t. 

J. 'i Q. All right. So at thi~ ~oint you're 

18 tellln9 him what to do and he•s agreeing he's going 

20 A. That•s correct. 

21 ~- And as you are p.utting this 

22 tour-by-f~uc in, you said the four-b~-four was like 

23 tive ieet long? 

24 A. l·our and a half, Live teet, yes, sir. 

25 (j. ~our and a halt to five feet long. 
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I .............. 

............ 

l So you had ~lenty of len9th. All tou're doing is 

2 putting it down underneath the edge, is that right? 

3 A. Tbat·s correct. 

4 y. Did you actually get it under the 

5 edge o! the 

6 A. L'4o, sir .. ·r o c 1 a r i f y t h a t o n e , the 

7 shoe came down and cau9bt the edge of the 

ti foux-by-four. 

y. Which four-by-four? 

10 A .. The long one. And flipped it back up 

ll into the ttailer. 

12 hell then, you did get it under there 

13 toa: it to hit it when it come down? 

14 A. well, ,it was partially under .. 

15 Partly under there. 

16 A. 'l' h e t o p e d g e ~ n.y ~ a y • 

17 u. O~ay. And when it came down and hit 

16 it, t.he w-ei9ht of the plate threft' the four-by-tour 

1 9 t ow a r d t t• e t r o n t o f the t r a i 1 e r , 1 s t h a t r i 9 h t 1 

.20 A. '! n a t · s c o r r e c t • 

2.1. y • ~o the fore~ when it came do~n, tne 

.2~ torce of the plate acted like a tiddly win,c;. and 

2·3 flil.Jped the tour-by-four back out ot your hand, is 

24 that right? 

25 A. ·r h a t ' s c o r r e c t • 

DIGGS AHD CHEShlH£ 



\..._,· 

l 

J 

l 
~ .. 

A. 

UKay. uid you actually see what 

l h e a c d i t il 1 t t h e t o p o J. 

4 the roof and saw that 1t was ce:ated on toiJ of the 

5 .trei9nt haltway up in the trailer ~hen everythinq 

6 nad settled down. 

\.t• So it moved backwards also? 

A. 'tes, sir. 

9 ~o a9ain we have the force of the· 

10 ~late torcin~ the_four-by-four and torcing tbe 

ll stronga rm in one direction toward the front of the 

J.~ trailer? 

.lJ A. 'i'ha t 's correct. 

14 \J• Uka y. And do you k.now Lor sure that 

15 it was the ~late that hit your (oot as op~osed to a 

16 1our-oy-tour? 

J.7 A. ~he four-by-four was -- $hart one was 

lt; still laying in the floor ancl the other four-b:r-tour 

19 was laying u~ in the -- on top of the freight. lf 

20 the four-by-tour had hit the foot, 1 would assume 

21 that it would nave been pinned under the ~Jlate. 

22 fJ •. ~o touire sayin9 you're sure it was 

2) the ~late that nit your foot? 

24 A. Y.es, sir, l'm reasouaoly sure. 

Q. t And would you demonstrdte -- let me 
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1 demonstrate on my foot where you say it hit you. 1 

. .._.. 2 believe you told me it was above where your street 

3 shoe would be, is that ri9ht, up on the· ankle u~ 

4 here? 

5 A. ~es, sir. 

6 Q. About w11ere 1 have mx· hand. 

i A. ·r h a t w as t h e ~ r 1 lila r y i m tJ a c t , y e s , s 1 r • 

8 u. 1•ve got it maybe ju~t a ~uarter ot 

~ dn inch aoove the tot~ of nty street su~>C:!. 

lU A. ~es, sir. 

.1.1 ViJ on what we would call tne ank.le, 

12 top ot the anKle? 

'-· 
13 ~\. '!les, sic. 

14 'l'ht; COUHT: Let the record show 

15 counsel is we~ring what is known as an oxford ty~e 

MR • .KEOXNOLUS: All right. 

18 'i' h E C 0 U H 'l' : rattler than a hiyh totJ 

l~ shoe. 

21 

y. And then the plate at'~are11tly bounced 

2!J and hit your toe again and bounced and somehow you 
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l were able to get your toot out? 

A. xes, ~it. rrom the time the 

J strongatm tlew until 1 was ~tanding with my --·both 

4 uands around m:t i\.nee w&~ just a ver~ short period 

~ ot time. And the thing is not too clear ati to how 

6 m t t o o t c a lie u u t f r o m u n d e r t h e s il o e o r a n y o 1 t h a t • 

i.J· Yes, sir. J understand. 

~R. Rf.:YNOLDS: t;xcuse me just a 

minute, ~our bonor. 

tJ Y M k • k E ~ N 0 L l>S 1 

IJ. After the accident ha~pened, what 

conversation, it any, did you and Mr. A have 

i~mediately after thi~ na~pcned? 

A. ~ell, as soon as tne titcongarm had 

ilown u~ c.tnd•nit the freiynt, he-- l turned and 

looked at him ·and he came over to me and said, 'uh, 

1 JUSt twisted it and it fl~w out. ne 

~0 asked me if 1 was hurt, if I wau oka]. 

ll around me and assisted me out. 

Put his arm 

22 CJ. Let me ask you if it wasn't later 

23 that he told you that and that immed 1.~ tely \.-fhen 1 t 

24 haiJ(.ier,ed the only conversation you had was that he 

~ 5 a s k. e d i f 'i o u w e r e o k a y a n d y o u t o 1 d h i ua y o u t h o u gil t 

1;17 



\_;, 

\ ........... 

\ ....... · 

1 so? 

2 A. wo, sir. 

3 Q. '1' his d e IJO s 1 t 1 o n that we've talked 

4 about earlier. that was taken in uc to be r in my office 

~ with your attorney present 

6 A. 'ies, air. 

7 y. -- I'll ask you if at that time on 

b paye 52 at line 19 in res!Jonse to my "luestion -- and 

~ l'll go back a little bit just to lay the foundtttion -· 

lO .l.ine 11, ~hat happened to the man that ~as hel~ing 

l.L 10 u? .. .. kie was standing there \Vittl hi.s -- in a stdte 

!~ of &~r~ri~e ~nd shocK, l think, Lecause he wa& ju~t 

13 standing there wide-eyed looking at rue, but he wa~ 

!4 still in the trailer. " 1i e · w as s t. i ll i n t h e t c a i l e r ? ·· 

15 .. ~ es , s i t • '' ~wnat conversation, if an~, did y'all 

16 have immediately after this ha~pened?·' 1\n~wer. ne 

17 asked me if l .was okay end I told him I thought so. 

lS And 1 hobblod on out to the back of the trailer. I 

1 9 w a s s t a n d i n 9 o'n t h e s h o e • J o h n tl and e r l i n w a s c o 11t i n 9 

2 0 o u t o t t he t r u c K. i n d o o 1' t w o a n d n e s a w ma l i n• t.) 1 n ~J 

~l and evidently heard tbe commotiou. ·. And you go on 

'i. 2 o t: s c r i b i n !J w h a t u e ~ a 1 d a n d s o t o r t tj • 

~our rionor, iJJ.ease, J. 

2 4 b u tun i t t h e c e • s no t hi n 9 i n c on $ 1 s t e n t --

'l h t: C U u H '.i' : He hasn't tinished yet. 
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,_... 

'-' 

l a e · s ma King in~ u 1 r y o 1 hi lt'l, M r . Johnson • 

2 Mk. REYNvL.DS: 'i e s , 'i our Honor, 

3 that·~ the inconsistency that r point to. 

4 'l' H ~ C 0 U !\ "l' & ~ou want --

6 

7 b~ Mk. K~~NO~U~: 

b 

~ 

lO 

ll 

1~ 

13 

14 

l!J 

J.6 

1"1 

18 

l~ 

:l(J 

~· ls that what you said at that time? 

A. ~es, it is. 

MR. J OHN~ON: Y o u r H o· no r , p l e as e , l 

submit that is not incon~istent with an~thinq he 

said today. 

MR. H.I:.~NULDS: 

think that•s an objection. 

~our donor, 1 don·t 

'fU~ CUUkT & 1 t s no t a n o b j e c t i o ra a t 

all, Nr. JohllSOn. 

.M l\. J Oti r.l bUN I Note my e~c~~tion. 

b~ t'th.. ri~~NUl.l.;ti& 

21 y. And going b~ck to pa9e 4l in re~~onse 

22 -to a \.!Uestion --another 4uestion on paye 42 at line-~ 

23 the answer begins at line five and you are 

24 describing the accident. Dido 1 t you say at line 10, 

25 ue ·Jrabbed it- evidently graut>cd it --and twistacJ 

-~--



J. it. h t 1 e a s t t h a t ' s _, h & t h e t o 1 d 1,1 e a f t e r w a r d , t u a t 

2 he twisted it~? 

J A. 'tea, sir. 

4 'l'hat•s wnat you aaid at that ti1:te? 

A. ~es, sir. 

6 Q. So it wasn•t immediately when it 

7 happened that he told you that, it wa~ sometime 

ij afterwards, wasn't it? 

r... No, sir, he told me 1 an1••ed ia tel y a L tet 

J.O it haLJ!Jened. ~e also told me a~ain while r was 

ll ~itting out15ide. You intecru~tecJ the tt·end of 

12 tnuuyht on the first ~uestion ~y asking was tne ffian 

13 btill in 
\_..-

the truck and that broKe my trend of 

14 thought. 

.1!> y. I see • 

l6 A. And 1 just told you that we did hc?JV4d 

17 an exchange there at first, that he a~Ked me if ! 

1~ was o~<ay. 1 just gener~lized. 1 didn't know you 

19 wanted specifics. 
'j 

20 U· u~ay. Mr. ~anderlin, let me call 

21 your attention to the fact that the 4uestion about 

~J. whether ne was st.ill in the trailer was the ~uestJ.on 

~j that .L as.,.ed bttiore 1 asked you, ~hat conver~at.ion, 

"" 11 dny, did you all have immediately after thi~ 

\,... .. · 
2!) h a tJ ~ e n e d ? '' uoes that. chan9e your answer as to wlldt. 

I 

1.40 .. 



l broke your trend of thou<,~ht? 

2 A. No, sir. ~ou had broKen my trend of 

3 thought and 1 believe it was with another question 

4 as. to the rna n 111 as s t 1 ll in the t r a i 1 e r • ~ut in sou1e 

5 manner you had broken wy trend ot thought at that 

6 particular time. 

7 ~~. KE~~U~DSt All right. .L think. 

~ that's all, :tour Honor. ~et me make sure. 

MR. JOliMbON: 1 have a couple of 

10 ~ue~tions on redirect, if I may. 

11 ,_'HE COUkT: All right. 

12 

13 
'-./ 

14 HEUlMECT BXAMlNATlON 

15 

1 {) 

1'"/ bt twl k. J Oii N~\J ~: 

lb y. uirectiny your t.ittentiou, .Mr. ~tevens, 

-l~ t.o •'l r o Ke .v no .L cJ s · \.i ue at ion to you with r ey a r d to t &l e 

·~o time that tou asked Mr. ~apderlin to -- ye~, Nr. 

2.1. banderlin -- to raise the shoe the first time when 

2J. )OU wore ~resent on the dock and asked him to raise 

23 the &hoe tor you and you said, .l think in res~onse 

24 to Mt. rieynolds' question, that he had nothing on 
......_ 

2!) the tork litt. How long would it have taken him in 

blG~S A~D CH8SH1Ht 



~./ 

.;... 

l t e r m s o f t irn e to . ~-.v. e r a 1 a ed .. t b a t do c k p 1 a t e w 1 t h 

the fork lift? 

3 A. 

.; 

( . 
. I 

The .t~~al operation would taKe 

4 a~~coximate~y two -an~;a half, three minutes, 

S allowln<J the 1tiUie f·or aae to walk. out, in wnich case 

6 1 wouldn't .have been; ln any burr 'I beca·use nobody 

7 would be there •nd backing 1t up and everything. 

8 

t~ 

"' 

10 

.ll 

12 

13 

.14 

l~ 

16 

17 

18 

y. An~41rectin9 your atterition to the 

second time at wh1qb time tbe Johnson bar was CdUght 
;. 

u n d e r the for: k 1 i ~- t. • I be 1 1 eve not h i n 9 w a s s a i d a t 

that time with re9ard to the fork 1 ift, l,)ut Mr .. 

aander lin wa&: ·a t·a-:t,·l\.9 there w 1 th the for~ l 1ft and 
•\.:;,, ';I \; 

·:";,;_·.,.;· \ ... 

aasked you -to !assl~::t.L··:,~·ba unknown man. how lon9· ~ould 

it. iu~ve taken: h~m ,:,r.~·ithat po~nt to have raised t.he 

he could have at tbat point raised the docK plate 

~itb the fo~k lift, could he not? 

A. 1 asa~me so, yea. 

Q. All_right. Ho~ long would it have 

19 taken him to'have i•lsed the dock vlate at that ti~e 

2 0 and 1 e t yo u e ~ t f 1 c::a.:t e t ll e J ~ b n son b a r f r om u n de r t h e 

21 dock plate? 

22 A. 
. r 

23 M ~ • · J 0 If. bt s V. N 1 A 11 r i g n t • 'l' h a n k y o u . 

~4 That'~ all J have. 
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.l t{e.y no ld s? 

~ 2 MR. ftlVNOI.tDSa (t,;hakes head 
f 

3 negatively.) 
I .. 

4 THE COURT 1 You may come down, i'4 r. 

5 ·stevens. Who is your next witness, Mr. Johnson? 

6 M~. JOH~SONa Mr. damilton, please. 

7 As an adverse wltnesa. 

'· Mk. K£YN01..DS 1 1 object, ~our donor, 

~ .1. don • t t h i n k h ... e • s an ad v e r s e w i t n e s s • He • s an 

10 e~~loyuee ot tbe 'ord Motor C~mpany, but he·d not a 

11 mana9er, director ~r agent. 

12 MR. JOHNSON: He is the manager of 

13 rord Motor Coapanf attendin9 the trial sitting at 

14 c o u n s e 1 tab 1 e w 1 t h ..,... • R e y no 1 d s a s t he i. o r d • a 

15 representative • 

16 . TaE CQU~Ta Th~t does not put him 

17 within what the Court understands to be the 

18 definition of an adverse witn•ss, Me. Johnson. 

19 

20 tlte jury? 

21 

22 

23 

44 ll)WARD ktAMI l.'.l'ON I 

. ......_... 
25 called aa a witness, having been 

__ .. _____ _..-._ 



\_..· 

\_.,·' 

1 

2 

l 

4 

f 1 r s t .~1 ~ s w o r n , w a ~ ex a ro i ned 

and test~fied as follows' 

.!> b't HR. JOH~SQ!\jl 

6 Q. s t a t e y o u r n a me , . M r • 11 a an 11 to n • 

7 A. ld~ard Hamilton, 124 Cottonwood·Lane, 

8 Chesa peak a. 

9 Q. Wher .. e are you employed? 

10 A. ford Motor Company. 

ll Q. uow long nave you been so employed? 

12 A. 

ll u. nhat ls your position? 

14 A. ~aterial ha~dling su~erintendent. 

As sucb, what is your position in the 

16 hieratahy of the Eord Plant.ln worfolk1 

17 A. l bav~ the r~sponsioility of all the 

l~ unloading, llne feeding, wa~ehou&ing. ~ver~thin9 in 

19 g$neral for material bandlin~. 

20 Q. ~ou report directly to the assistant 

21 man a 9 e r of the b' or d P 1 ant, do you not? 

22 A. No, si.r. 

23 To wbom do you report? 

24 A. 1 repQrt co material handling mana9er. 

'-'· 1 see. ueneath ~ou thete are several 

144 '. 
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l material handling supervisors, is that correct? 

·'-": 2 A. That•s correct. 

3 a . tio w . :.ma n y wou 1 d y 0 u s a y ? 

4 A. I have p~esently six supervisors and 

5 two 9eneral supervisors. 

6 Q. At tbe time of this accident, how 

7 many ~upervisors w•re there? 

H A. 1 bell eve 1 had eiyht SU!Jervisors. 

~ y. All t19ht. 

10 A. Hat be nine. 

11 (d. And beneath them are the mater 1 a l 

12 handlers, . 1 & tbat -~;·~-~eat? 

13 A. Th·.,·.bou r ly people, yes. we have 

14 different cl~ssif1calions. 

15 Q. John Sanderlin is a material handler? 

16 A. John Sanderlin is an industrial fork 

17 lift operatot. 

18 At the time of the accident, was he ., 

1~ not a material hal\d:l,er? 
·.1 .• 

A. No. lie. ~e have no clas&ification 

21 as material handler. 

Ke waa certainly ben~ath the 

2J su~ocvi~ors who were beneath ~ou, is that correct? 

24 A. 'l'hat •s correct. 

25 I • 
'...&• What is a dock leveler, Mr·. Hamilton? 

biGG's AND Cli£~8IRE 
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1 A. ~hat la a dock leveler? 

·'-~· 2 y. Wbat is a dock leveler? 

3 A. lt •s a board that autoa&atically comes 

4 up when the truck backs to the dock and then comes 

~ back down. 

6 U· ~ou bave sat in the courtroom as Mr. 

7 Krome and Mr. Stevens have both described tne way 

8 those dock levelers work, ls that correct? 

9 A. That•s correct. 

lO y. That a truck backs up to the bumpers 

11 and pushes the bumper under and raises the plate and 

12 then puts it back down, is that correct? 

13 A. ·1· h a t • & co c r e c t • 
·....__ ... 

14 \J. have ':(ou had trouble with the dock 

15 levelers at tne north receiving doc~7 

16 A. 'x'es, &it. 

17 \J• Would you charact~ri~e this as 

18 consistent trouble? 

19 A. I've been there 16 years and on 

20 occasion. dur 1ng the 16 years, we have had trouble 

21 with the~n. 

22 Q. Are you aware that on the lOth da)' of 

23 !Wiay, 1978, at the time Mr. Stevens backed his truck 
~ 

24 up to dock leveler number three that it was not 
'"-···· 

2!> ~orking ~roperly? 

---L 
' -..,. 

~ 



~I 

' 

1 

2 

3 

4 

5 

6 

7 

a 

A. 

Q. 

A. 

L\lo, sir. 

You ~ero not aware of tnat? 

1 was not aware of it. 

Q. ~ou were not aware of it at the time 

or you are not aware of it now? 

A. !'m aware of it since this accident. 

l mean on hearsay. 

All right. W&s it re~orted to you as 

~ being not in o~eration? 

10 

l.l 

12 

.13 

14 

15 

A. Hot to my recollection. 

(,J. Atter the accident, was it re~orted 

to tou as uelng not in OiJeration? 

A. Mr. Sanderlin called me and reported 

that he had had an accident. 

Q. All right. ls it fair to say that 

l 6 t h 1 s i s 0 n a 9 a i n -o f f. a 9 a 1 n 0 p e r a t 1 0 ra t h a t t h e s e d 0 c k 

17 levelers --

18 MR. NEYNUl.DSa I think that question 

19 is ~nclear, Vour Honor. 

20 

21 

22 

THE COUN~J Sustained. 

I.J. l.s it faic to say that t.he doc" 

levelers at the north receiving doc~ -- and you know 

BlGQS A~D C~~SHlHE 



'\_....· 

1 what r mean by the· north receiving dock --

2 A. Yes, sir. 

3 u .. -- wece frequently. not in operation~ 

4 A. ~ell, at times one could be revaired 

~ and be o~erative tor three monthd. one could be 

6 re~aired and the next day, depending on the truck 

7 driver oc now he backs up, be broken again. 

8 Q. Who repairs that? 

A. we bave a local maintenance 

10 department. 

11 Q. £mployees of ~ord? 

12 A. tmployed by Ford. 

13 Q. Do you have any idea how heavy a dock 

14 plate is when it 1 & not counterbalanced and working 

15 1-JCOper:ly? 

l6 A. 1 have no idea. .L thin" in the 

17 de~osition 1 said -- or when yuu asked -- six, eight 

ls hUHdred !-iOUn<Js, but l have no idea now ruuch one 

19 would weigh since it•s fastened on the opposite end. 

~0 u. ~ould you estimate that within the 

21 r a n<:J e 

~2 A. It would be strictly a 9uess. 

23 however, I ha.ve parfotmed this myself over ten years 

~4 ago ~hen 1 was supervisor in that area and it was a 

25 simple matter tor me to pl~ce a four-by-four and ~ry 

/ 
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l 1 t my a el f and the t t:U c k ba o k up • 

2 Makes; a d 1 f fere·nce whether the 

3 counterbalancing •• working or not, doesn't lt? 
. (' 

4 A. 1 ·~u .1 d · say · so , y e s , s 1 r • 

g. 8 c;··:.·.·.~b i.-t 1 f the co un t e r b a 1 a n c 1 ng w ere 

6 t hay are co u n t e r b a l·a.·n o • d ? . ·.~~ . 

7 A. Ves, they are counterbala•~~d, but 1 
'· ., 

ti Mean, lf they are bToken they ~on·t come up. We 

·10 y. lf tb' counte~·balancing 1a not 

ll wo.r king, then th•¥·····~a.:~e obv·.1oua.)y· not 

ll c ou~t.er balanced a.n-: .. G·.bvl ou s 1~ heavier ·tbau if tbet 
~~~~- ' . . 

,;'•: 

were? 

THE C.9UkT a IJo you understand the 

1 !» ~ u e s t. i o n ? 1 f yo u ~ d·o.n ' t , j "at:;: u y ~ o a.a d on • t 

16 understand his quea.tl on. 
' 

17 TB& W·lTNESSr '1 don•t know the answer 

18 to 1 t .. 

THJ~- <te)UQ.T: A~l right. 

20 

21 

23 would you discontinue using a loading 

24 dock wben it was not .working?. 

A. ""o, sir. 



... : . .,_.-,_. 
~ . . . ,• ,, 

>. 

1 Q. 

2 A. I would continue to load, unload, 

3 t r u c k s and t h 1 s • a.~l n ten an c e w a r k was per f o r me d 

4 during the hours tbat we w&re not working or on 

~ wee Ken d a • ·r h, 1 s w a a ·a o t a to p. p r i o r 1 t 'J r e p a 1 r j o b • 

6 U • ~ bo d·o )I ou no r ma ll y g e t to r a i s e the 

A. 

g wo(king in the area. 

10 \l. And ·h·e r a 1 aea 1 t w 1 th a for*' 11 f. t? 

\' 1 I 1- A. Nor~ally, yes, sir. 

1·2 MR. J OS N S 0 N: . 1 t h 1 n k t bat 4 s a 11 • ·-

13 

14 

1~ 

lG 

J.7 

lb 

l~ y • ~ o u ·we. n t i on ed h o u r l y w o r k e r s 1 

.;tO A. )Cea, sir • 

21 Q. wa.a S~nderlin an hourly work.er? 

22 A. ~es, sir. 

23 Q. Ooe~Sa~derlin have any authority to 

24 h 1 r e o r f 1 r e a n y body at i'q o r d . Ito t o r c o .,. ~ any ? 

2'5, 

r--, 
i . 
I ~. i 

a 1 f~.a 'J\ l!' o .c u 1: ~-li 1 tU:~ 
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l y. Do y.ou have a~:thori tx to lli re and 

\. . ._ .. / ~ 11re at ~ord Mot~r Company? 

A. ~one whatsoever, strictly on my own~~ 

4 \J• Have you heard Mr. Stevens describe 

5 an incident ~here you fired a fork lift driver? Do 

·6 you recall such an incident? 

7 A. No, sir. 

8 Q. Have y6u ever tired a fork l~ft 

~ d r 1 ve r:? 

lQ· A. I t · s 1 m p o s s 1 b l:e • 

ll \J. why 1 s that so? 

12 A. ~e have a United Auto Workers union. 

\_} ll Ani -- 11 ! wanted to fire a man, 1 ~ould bave to 

14 take him to the &..abor 1-telations board and he would 

15 be r~pr~sented by a union CQ~mittee man and the 

16 d t: c i a i on w o u l d be ma d e t.J 'i L a b o r. l< e 1 a t i o n s w b e t he r t o 

17 tlre him or keep him. 

18 ~. I~ litbt of that, would you ever tell 

19 someone that ~~ou•re finished, go pick u~ your 

21 A. No, slr. 

;t2 MR. R~~NOLDSa All right. 1'ha t s all 

23 1 uave. 

l4 Tb~ COUHT& A~ything else, Mr. 
"-._./ . 

25 Johnson? 

(.--- ---- ---~ 
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1 MH. JOh~~ONt No, sir. 

THE,COUh"I': All riqht, sir. ~ou rua y 

3 come down. Next witness, Mr. Johnson. 

. 4 MR. JOtiNSONs Mr. tianderlin, -please • 

TH£ COUKT: Members of the jury, 

6 ~e·ve ~een at it about an hour and ten minutes. 

7 would you lfke a rect:s::»? SUpiJoSe wa have a ten 

b mi11Ute recess. uave tne JUC'f retire to the jury 

~ r o O.bt. 

10 

ll (Whereupon, a recess was taken.) 

12 

13 '!' HE C 0 U H •r 1 w e r e ad y f o r t h e j u r y ? 

14 MR. kt:YNOLDSa 

15 

16 jury. All rigt1t, Mr. Johnson. 

17 

J.b 

l~ called as a witness, haviny been 

20 first duly ~worn, was examin~d 

iJ. and testifiud as tollows: 

J.'J. 

23 

24 

''--···· 
25 
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l · UIH~tt ~XA~iNATlUN 

\.._.,· 2 

J 

4 b ~ M k. J Ott N ~UN & 

~tate yo~r name and address and 

6 occu~ation, ~lease·, Mr. Sanderlin. 

7 A. · M 'i n a me i s J o h n ti • s a n d e r 1 1 n • l:orK 

8 lift driver, ~ord Motor Company. 

9 Q. ~r. Sanderlin, you remefuber the 

lU accident with Mr. Stevens and the dock ~late at 

11 loading dock number three? 

12 A. ~ea. 

.l.J y. uo you remember the date of the 

14 accident? 

l!> A. l'io, l don t. Hot of.tnand. 

16 y. on that dcty· the dOCK t-Jl&te was not 

17 wort<.in9, was it? 

1a A. Well, I gues~ flO t. 

19 y. dOW long !Jtior to that date nad the 

2U dock ~late not been working? 

21 A. I couldn't tell you o£thand. 

22 ._; . ~rior to that date ho~ long had thac 
• 

23 dock I-Jlate not been working? 

24 A • 1 couldn't tell you otthand. 
....._. 

y. \ You knew f..)tio{ to t.he accidE:nt it wa~ 

S53 , 
~ -~-·----·-, 



''-..,/ 

l not working, did you not? 

2 A. No. 

3 £xcuse me just a minute. tiad you not 

4 reported it prior to the accident that -- had you 

5 not re~orted to maintenance prior to the accident 

6 t h a t i t w a s not w o.:c k·l n 9 ? 

7 A. At that particular time? 

8 '.1· On that occasion, ~e~. 

A. l had re~orted it to maintenance. 

10 y. Previous occasions you had had 

11 trouble with these dock levelers in the past, had 

12 tou not? 

13 A. ~es, I had. 

14 y. What would you do when they ~ere not 

1~ worKing? 

16 A. Call the maintenance -- call my 

1'7 su}Jt::t·vi sor and .let. them inform rna intenance. 

18 V• Uid they come promptly and re~air 

19 them? 

20 A. tiomet1me they do and other times they 

21 nave to do it between shift time. 

y. ln any event, when they are not 

;ll working you CQntinue to use them, do tou not? 
t 

24 A. 

25 M M • J QH N S 0 H a A 11 c i 9 h t • '!' h a t • :;; a 11 

~lGGS AND Cll&~til~~ 



... ,_, 

l th~ ~uestions_l have. 

2 TK& COU~T' Any cross-examination? 

J 11 .L ma y , 1 • ll just 9 o 

4 ahead t,~ith my examination. 

5 

6 

CROSti ~XAMlNA'llO~. 

8 

10 b~ Mk. riEYNOLUS& 

11 Q .. M r • sand e r lin , you say t h a t fro Jn t i me 

I 

12 to time these dock levelers are broken down? 

13 A. 'Xes • 

14 And if they are bro~en do~n, you are 

l~ still able to use them? 

16 A. ~till able to u~e the~. 

17 -.j. ' Okay. And in tnis ca::;e you wert! 

1~ as~ed if you remember the day of the accident, you 

19 do remember that Mr. Stevens got hurt back there on 

20 the north --

21 A. 1 do r e me r;a be r t h a t , bu t no t t he d a t e • 

22 l can't recall the date. 

23 Okay. On that day~ what was your 

24 tirst recollection of being aware of the fact that 

2 ~ J·a· ti t e v e n s w as t h e r e a n d t h a t t 11 e r e w as a n y p r o o 1 e m ; 



\_..· 

............. 

! with a dock ~late? 

2 

3 

4 

~ 

5 

7 

u 

A. Ke~eat tnat again. 1 didn't quite 

understand. 

~- ~hat's the first thing that you 

became aware of? What did you see or hear first 

with regard to Mr. Stevens being there and being a 

~roblem with a dock plate?· 

A. uL, after 1 cetutned back cacryini 

~ s(,)me ~tock to a wacenouse and L saw 1•1 m and anoli•e( ___ L-.. 

-p;;ll!-: •• 

10 truck driv~r was atandlnq over each other. u i ·s f o o t. - · · 

ll. ne had nis &ock otf, his snoe. Shoe anci socK. off. 

y. t-Jetore that ha!Jpen~d, had you had 

ll an~thing to do with seeing that they were workln<J on 

14 a dock ~late? 

15 1\. No. 

16 y. Uid Mr. Stevens make any request to 

17 you to lift the dock plate? 

1e A. No. · 1 was busy at the time worKinq 

19 on ~nother trucK. 

2 u U • 'J. h e t r u c k d r 1 v e r -- m a n t n a t y o u · v e 

2.1 tlettcribecl au a truck driver -- was h~ an asnployee oi. 

2~ totd Notor ~otq~any? 

i\. Lio, he wasn't. 

\.!• iJo you know now who ue wa:2 er.tplo:t"eu 

1.·!il:. 
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~'-.. t' 

l 

2 

3 

4 

5 

6 

7 

b 

~ 

10 

11 

12 

1 :i 

14 

1~ 

16 

l"'J 

l& 

20 

A. No, 1 don't~ 

(J .. Do )' ou k.now for what reason he was 

ttlece, what capacity he was there as? 

A. ~ell, he was -- he wa~ an 1 nd e._,end en t 

truck t C OJG out of town. d' brought in some tt·eiyht. 

\J. uo you have ant authorit:t at toed 

Motor Com~any to emvlo)' hel~ers to hel!J you wor~? 

I\. No. 

y. Qld )'OU on this occasion re4uest this 

man, this unknown truck driver, to hel~ ~r. ~tevens? 

/'.. No. 

Q. uid you become aware of the fact. that 

t h e J o h n son b a r , ·the s t r o ng a r m t ta a t w e • r e t c. 1 k i n q 

about, was c1unq up under the doc)\. plate in a trailer? 

A. NO. 

'J • J. me an a t a n i t 1 .,,~ b e to r e t h e 

accide::ut, did you beco1ue aware of it·l 

A. .. ~o. ,,. o t t i 9 h t o f 1 tl a n d • .1. can t 

y. Lio you r e c a 11 -- we 11 , 1 e t rae il u t i t 

~.l. this wa~: 

:l2 

Mr. Stevens has· test it: itt<.l that \llilen the 

~~H. J OKNSOH 1 

~1H. REYNOL.LJS& 

Ooject to leading. 

23 

24 

25 

No, t r1 is is n • t 1 e ~d i ng. 

'!• H ~ C 0 U k T : rJe hasn · t --

~.tk. I<E~NOL.LiS& I haven't led him yet. 



l .,. ti i C CHH-t :1· ' I.e t • s 9 e t the c.t u est ion • 

2 

3 

4 

~ bY MK. kEVNOLDSa 

6 Q. Mr.. stevens bas testified that you 

7 got off of your fork lift and got in his trailer, 

8 and with this truck dfiver and him, pulled on the 

9 stron9arm to try to pull it out from under the ~late. 

10 ls tbat true or not? 

ll M R • J Oti N S 0"' I 1 think that is a 

12 leading question aQd I obj•ct to it. 

13 THB CUUkT1 ~hat about it, Me. 
."'- .• .1 

14 Keynolds? 

l~ MR. REJNOLDSa The question is did n~ 

16 say tnat, yes or no. 

17 TKI. COURTa All right. Mr. Johnson. 

18 MR.· J-QBIIISONc 'If Your Honor, please, 

19 he has told him ab~ut test1mony during which he was 

20 excluded and he ls.~sklng him now for a question to 

22 

24 uo auead, Me. Re~nolds. 

'-' 
25 

·-------.1' 

/" 
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1 

2 

3 

4. 

!;) 

6 

'} 

ts 

~ 

10 

11 

12 

13 

~ ~ P\ k. it L Y N 0 1.. OS l 

y. uid that happen? 

A. 

~- Mr. Stevens has testified that after 

t '' e s t r o n 9 a r at '::I o t s t u c k u n d e r t h e d o c k p l a t e , t h a t 

you yot \)ff of your fork li'ft and tou. came into the 

traiJ.er, and with the other truck driver and Mr. 

St~vens, tried to pull tne Johnson bar out trom 

under t.he dock _plate. Did you do that? 

A. No, I can't recall doing that. 

Q. Ukay. After you became aware of the 

accident, tell me where you were and how you became 

14 uware of it. 

15 A. ~hen 1 returned back trom pilinq some 

16 

17 

lb 

lY 

stock and 1 ~as work·iny in door two and 1 seen a 

little confu~ion over there. 41 h a t · s w h en .&. h e a r d 

there was an accident and immediately tnen l 

roturraed, called one of my SU{Jervisors --called my 

l.tJ yeneral 1oreruan -- and he in turn called Mr. 

:l.l ... ill1atns in c~nd Wynn in and pic"ad him up in an 

2l ambulance and carried him to first a1d. 

23 y. All right. ln the ~ast when the 

24 plates were broken down, do you ever request other 

25 tr~ck drivers to h~lp pick them up? 

dlGGS ANU CH£SblK~ 
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\..._./ 

1 

:l 

A. 

w• 

f!4o. 

~o other trucK driver~ evec picK tne 

l plates up themselves? 

4 

5 

A. 

Q. 

6 on occasion? 

7 

8 

A. 

Q. 

~ e s , t hey h a ve • 

Have you ever se~n Mr. Stevens do it 

Yes, I have. 

What ~ould be the occas~on when 

9 another truck dri~er might pick up a ~hoe that 

10 wasn't working otherwise? 

ll A. ~ell, 1 seen them try it different 

ll w"ys. ~ome truck drivers, independent true~ ociv~rs 

1 J t u e r e , au i g h t b a more than one b a c ~ ttl~ r e , and t tJ e 1 

14 nel(J each uther ~ick it UlJ· Unles~ tne~ coul~ qet 

i ~ m ~ , .i. £ ! !1 ad t' i nle , iJ i c k i t up w 1 til t he f o r ~ l 1 .t t 

l 6 o l a d e t n e r e • A n d M r • S t e v e n s ' c o n~ t-~ a n ~ , t h t! 't c o me 

1 7 u s u a 11 y t h e y k a e p a w r e c k e r m a n o v e r t h e r e a n d t tJ e t 

18 use a wrecker~ Little different than outside ot the • 

19 y. Say that again. Mr. ~tevens: com~any, 

20 you say? 

21 A. ·. tvir. Stevens and his ottJar fellow 

2:l workers, t.ney work a little different than other 

23 t r u cR. drivers from other freight lipes. 

24 y. 
I All c i gh t. What'S the difterence 

~!;, w 1 tll the w IJ~ ~.,ector wo [i{. s? 



l· A. Well, they keep a u,a n all t i t•e s so 

~ they have a !Jerson when they pick. it. up. 'l'he y 

3 usually pic~!\ it up from the front of the trailer 

4 with the Johnson bar and pinch 1 t. 'i'a ke a t r.acto r 

~ out ot c..Jear when they raise up on it I it come uack. 

b 4 u t o.1na tic. Lt tall right to the door. cio they 

7 llon·t S}Jend a bunch of tim~ tryinv to get it into 

ij the door as anotner trucK driver ~ho's not there 

9 re~ular. 

.10 Okay. lf you ask a trucK driver to 

ll pick u~ the ~late and he said, no, he didn•t want to 

12 be· bothered, would you have ant authority over 

13 another truck driver? 
·.'--... 

14 A. 1 never ask a truck driver to ~ick 

15 . the plate u~. 

16 ~ou never had one tell you, yes or no? 

17 A. No. 

lb All right. 'lhat·~ all. 

l ~ An~wer Nr. Joun~on .. 

J.J. 

23 

25 Mr. Sanderli~, have you ever been 

!61 
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\._...-

~ 

1 tired ~y J:,ord .Motq,.~:;:~~t.mpany? 
••, . ·:· { -~:-· 

~~ ... 

2 A. No.· 

3 \l• iia.1re ~~ua .,ver been placed on 

·.4 

~ A. 

6 g. 

., compan-y now?_: 

8 A. ~to.:·;--.-·· ' . ~- < 
9 g. What w•s th~ circumstances and when 

o4 ° / 0 0 ' 

-10 we r e yo u p 1:a c;ed ~: D.Y,;:;->~:~ · 
' ~ • • , : ~ I '• • •' I , ' 

11 'MR~ · .. ·ai.YNOLD.S. a Obj e c tl on. 
:; . .... .. : . 

. 12 

lJ 

~ i' H ~~--:.·c. Q U R T ' · lie . ' s 'i o u r w 1 t n e s s , M r • 
~0~: .. :· 

.S ollnao n. ~ 1' m, c ro ~,.!.~!'• 1111 ni n9 b 1m. 1'1 r. Hey no ld s 
' ' ; 

14 141ade -him his ·own ~."'i._t~·fjaa, .11 ·tto ur Honor 1 please. tie 

·.15· went beyond the ·s·c:~! ·of m·y d·irect examination and 

16 uta d e h 1m h i s ow n w 1 t. n e s s • 

17 Th& COU~Ta ~ou brouynt him in here 

18 and you vouched for:- b_im, ilr. Johnson. l overrule 

19 you. I sustai~ th• ~biection~ 
'i .. t~: · . .-. 

20 MN. J~HNSOM& ~ote my exception. 

21 

22 

2-3 
· . 

. ·24 

... 

2S • ;';,,··! * 
. ~ . ' * 

~----

-4411:.9\ 
-~ 



1 C £ R ·~ l· f 1 C A ~ E 

2 

3 COMMO N~EALTli . OF V I'ft().%11 IA . : .. ·····:. 

4 CITY or VIRGINIA b~B/j~~,, to wit& 

6 I, ~erbara A~ w. Jenkins, CSH, ~~k, rlo 

7 httr e by ce r t 1 t y ~h~'.~be for ego i ng ~aq es are a true 

ti a n d c o r r e c t t r a.n a c: f,~, tJ t o f my ti t en o t )' p e no t e s o t t n e 
' ; ~ ·~ . 

. ~ pcoceetd ings had a·.t.,..t ... e time and place in tlle cai)tlon 
-:·· 

10 anent i on.ed. 

ll 

:·.:: 

.15 

13 

-- .,:1/wJ~ .CRI_ ,vf. --!bfW 
. Barbara A. ,/:Jenkins 

14 

16 

17 

18 1 was commissioned ~· aarbara Ann ~alls 

19 My cu~m1ssion expire& June 29, 1984 

zu 

21 

25 
163' ------~ 
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18 
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22 
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. ., . 

AR'tliUR A. KIRK, 

called as a witness, having been 

i first dulyj sworn, was examined 
( 

~~d teati~ied as follows: 
! 
i 

I 

DIRECT BXAMIHATION 

d ~ Ml\. JOilNSON: 

Q. Doctor, would you state your na~e and 

your address and your place of practice? 

Ar~nur;Ray Kirk, I practice ac .JJou 

High Street in Portsmouth, Virginia and practice. 
. I 

orthopedic surge;ry... \ 
I. 

Q. Would yQu state for us your 

educational. background~ 

A. ~ell, I graduated from Virginia 

Polytechnic Insti~ute.1 1n 1937 and Medlaal College of 
i 

I Virginia in, 1941, af,er which I entered one year at 

Walter Reed aena~al.~~osp1tal, Washington, D.C. 
i 

Pollo~~n~ that I served as ~edlcal 
; 
I 

officer ln the Armed torces for four years. And 
I 

\ 
following that I retu~ned to t~e Medical College of 

Virginia and took one year of pathology, one year of 

'1J)S 



l 

1 

1 

l 

9eaera.1 aur9,e,ry and three ye·ars of orthopedic 

surgery. Of orthopedic sur9ery, eight months was 

aoao•modatlon of ~blldren•s surgery and plastic 

surgery. About half and half-

And I· ve been practicing in Portsn1outh. 

vir9inia sinc:e 1951 And I received my soards in 

orthopedic surgery· in 1954. 

J. I was about to ask you in wnicn 

states, if·any, are you llc~nsed to practice 

medicine. I pres~me Virginia. Others? 

A. Only Virginia. I have not applieJ 

for any other license. 

Q. Have. you been certified to practice 

your apeclalty by the Board in charge of such 

specialty? 

A Yes, I stated that. 

17 Q. Wbat were the requirements for 

1a certiflca~ion in yo~r spe~lalty? 

1 A. Well, it required -- let's $ee. It 

20 was three years of orthopedic surgery and one iear 

21 of general surqery, and in addition I took two 

2 

2 

2 

additional years, and required you to practlcG Eor 

three years ln· yo~~ specialty and then take an 

eMamination whlcb .I •.ve passed. 

Q .. Are you a member of any professional 

.j. 
BIGGS AN~ C~BSHIRE 
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·...._.,, 

4. 

l organizations? 

A Well, the Portsmouth Aaade•y of 

J Medicine, the ~edta,l Society of Virginia, the 

~ A~erican Medical Aaeoc1at1on, and several others 

5 American Academy of Orthopedic Surgeons. 

E All right. Did you at some point. 

1 and when did .you, first see Mr. Stevens, who is the 

t plaintiff bere? 

A.. I fltst saw him in my offic.e on the 

lQ 26th of June, 1979. 

11 What.:history did he give you? 

A. He ~~oated that a dock, o-o-c-1<, plate 

lJ fell on bia ri<Jh·t .l:~ot ~nile he was working foe the 

14 

lEi 

11 

18 

20 

21 

·22 

23 

24 

25 

Ford HotQr Compaoy .a~~ be said that he was reported 

from -- ~nd I :~ave •· ~opy of ~h' report -- fr~m 
. I !_; 

. I 

Portsmouth G~neral Ho.pital th~t said tbat they had 

no -- snowed no fracture of ~e foot. 
/I 

He was r:efey/r-ed to me by Doctor 

Lemuel Mayp wbe~ pi'actiae/gelleral surgery in 

Po·r tsmouth. 

And ~o .. -t·n-dlcated tt1at it burt in 

~ront of his ankle and at ~be base of his ·metacarpal 

whlch would be t~e r~~ldpottlo.a of the foot on ··.·.a to~ 

of the foo'- w~e re ·•be plate fe 11. 

lie al·so said he nad pain on tue -- in 

I 

I Slq~s AND CHSSHIRB 
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,. 
•': 

1 

8 

~ 

10 

11 

·· .. 1 
. , 

1 

1 

~ 

1 

1 

18 

lg 

20 

2! 

.a 

.. :··_ .. · 

,':' 

I 
rais-e -tne' a~~le a_p_,.';.·part14u~:a;rly at the end of th.e . 

• • o ' ~ •: ':. , ,.. I ·~ ... ~~· 
1 

, ~ 

of.:.:tta~•·•·minat.lo.n he had a three and a 
. :. :\ . -~,; ~. . • < 

ha.lf by f1vr. lDC:·l'L.ta,~~-• ~~--·:~·l_.scoloratlon on the top 
. .. . ~ ' 

o.f his foot\ia•ld ltta.' .. lac-ked ·.~0 degre .. ·s flexing ~~•at 
I.. . .. . 

. '\. : : 
fa··b·end:lag 4l·s rlgbt .toe~· do_wn compared to thil left 

And had paln on t .. oi·a.g this ~··n the to~ of his :>ot .. ,·' . ', .. 
I ., . 

wbeR he was ~o&A9· .. this. 

Q. . \ Whl "lfOulcl ~hat be, Doctor? What is 
\ ~ , ;i• ._:. I j • • 

Is t~ :f.ft.}~.:~t.i\t part,lc~·~ar reason for tbat? 

w~i~,~ . I • 111 jUs t -- I • 11 co 111 e to t t1 a t 

· tbat? 

.A. 
.! :; j::: ·--<~! .. , . 

i ft just a · mo~•• t.-•?;·~ .. ::·: .· · 
t , .. :. ·-=-:.~~~· .. ~:~; :;. . 

Q •. 

A .. 

Q. 

·A. 

oQ h_o~.d-1 n.CJ b:·1e 
'·' 

back .. 

:$.i.: .. ~··.-..4·gb t •. ·~.· ~ba·nk you. 
". ~·-;~ /: : : . . 

tt~1#,.; l·a wna·,t.. :~• was compla 1 ni ng of. 
-y~:;:;~.\ . '. 

·Y.. . ·;:;::·:·\ .,., r • 
·::_;::r:Y·:;;·.\ . 

a.•\ ')1.1 d 1 t h tl r t 1 n f ron t o f n i s an k 1 e 
~' '-~ ,• ; 
. ~ ·.,.,~ 

,,. ,·· 

·,"· .. \ 
' \ 

tha~ ls brlngin9 his .foot 

a~.1.=~~~ of x-r..ays taken at ~or·~ :.:dao u tb 
' '. 

iJ en e r a 1 do s pi t a 1 ·~ ·~he 1 2 t b . of ftt a y , 1 9 7 a o f t h e 
I. 

. ' 
r i g h t f got , an a t·ta.':r t1 _,:.w a a -- .. I t no u g 11 t f r om t a t n e 

I 

. may bave had a ~U-I4r• of tbe tendons that extend 
... '' .• . 
. •. 

h1a toes ... 

lie·· coul.d have bad a rupture of one of 

~lGG~ AND CSBSHIRB 



\...)·: 

1 

1 

1 

1 

1 

1 

1 

l 

-·.,... _ .... ~-; -. 
·::: ···~·\'. 6 

the te.ndona;~ aad I believe. he probably cl·ld, but he 

still was able ·to ·-.t~rk his toes well, and eaa•l tendon 

'·b&·t. w.ant down t,~:· .. b,~s toes .worked well. 

TtJJ·-•. Is be.oause sometimes tendons 

tbat go dow~ t~ Cbe.foot aftd go down to the toes, 

w 111 be con~ec te'4' .:one to the o t ne r so v·ou can cut 
. '. 

one of tbea and still be able to straigbten all of 
f ·, ~·· 
• r 

your toea. 

I ~bought at the time that he also 

probably had a fr4cture .of the inner side of his 

ankle, but ln revl•~ln9 tba~ since that time, it s 

my opln,on that be 44d ~ot h~ve a fracture of the 

ankle. And t~at x~r~y t~at ~~ bad ori9inally did 

not ·sbow a f~act•!•~ 

'I ~-~.oligh t 1 t ·•lght have bad a 

h a 1 r 1 i ne · f rapture< ~~ t be r e , &; u t on s i a c: e rev i e w in CJ 

and tbem comparing togetbet ~tber x-rays, it's my 
. ., 

opinion be di~ not bave a fracture there. 

2 . time. And li:.: waa·.::iaV,.::oplnlon at tbe time that he had 

·a 

2 

2 

I 

at ptrdent p~~~·~~-~ partialYdiaablllty of his right 

fo.ot due to th• pal~· .and we,a·Jcness that he was hav 1 ng. 

I ~~t;~ed h'iDl with an arch supi)ort on 

toe second of July, ·1_97 9 ,and. 1 n :i ected ste ro 1 d that 
" i 

i.s a lcort.i a one '14;.:;\t~r:~ • f.oot wb ieh we f r &'! lol<)n tl v do 

/ ·-l 



v 

l beca~se it will soMetimes get rid of pain that 

2 ~eople nave locally 

3 But this did not seem to help him. 

4 It 9ava him tempor~ty relief of some of the pain 

e 

i 

because of Xylocal.na that 1 pdt in there which does 

give relief of/P~ln. 
; 
I 
i I asked bim t:o return in two weeks 
j 
! 

and to return ~o work sooner if he was able to. 

On the 17th of July 1979 he stated 

7 

l~ tnat he used a trgck in his work and his rigbt ankle 

.11 still burt. The ~njectlon helped for about a day 

12 which was probably ·due to tbe Xylocaine and not due 

13 to tne injection that I -- the Cortisone that I gave 

15 It was then worse for about three 

1e days. whloh y~~ wo~ld.aormally expect after an 

11 injection. It usu·al'ly is worse for about two or 

18 three days. 

19 ae was still tender in front of nis 

2~ ankle. I bad some lab work run on hlm which was 

~here was a 3light variation in 

22 1t, but one of the things tbat I considered was a 

2J possibility that be .may have gout, because people 

~4 with gout ~b~n tbe1 are hurt they do not respond and 

.2S get well as fast as tney ordinarily would.. But I 

SIGQS· AND CS8SHIRE 
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J treated bim for gout and this did not help. 

I 9 a v e h 1m some au t a z o 1 1 d 1 n ·.J a i c h 

~ a9ain, is a medicine we give for arthritis .:te said 

4 it helped a little bit but d·id not help enough to 

5 keep on taking lt. 

On tbe 31st of July 1Y7~ I injected 

~ bis ankle and that didn't -- wait a minute I 

~ didn t do it at that time, but I had injected his 

g ankle and it did not help. 

10 I put him on some lndocin, which 

ll a9ain, is a medicine that we use for -- to aut down 

1~ on inflammation, and it did not help. 

13 on the 20th of August, 1979 r again 

14 checked his right foot. He still lacked 20 degr~es 

15 bringing his foot back and he bad limited bringing 

lS it down and he lacked 20 degrees turnin~ his foot in~ 

17 ae could turn it out normally, but lacked 20 de~rees 

lB turning it in. 

19 rie had satisfactory p~lses in his 

20 foot. And he ~asn•t able to bend his toes all the 

21 way down as he did on the other foot. de still had 

2~ tha increased pl9mentatlon. That is, the increase 

23 color of his foot which is present when people nave 

24 an injury and have bled und~rneath the skin. And 

25 this was still present. 

BIGGS ANU C~&S~tR~ 



l de also bad increased color of his 

v ~ foot when he let his foot hang down that would 

3 beco~e more purple than the other foot. 

4 ile ha4· some irregularity of tne bone 

.... uetween the -- of the ankle joint, which was not 

qreat in amount. A man his a~e, tney fre~uently 

.j have this any w•y and they frequently will develop 

this after an injury. 

~ And be complained of his foot running 

10 up along what we call the anterior tibial 

li compartment vtbich p·eople complain of when tii .. aave 

12 shin splints in front of their leg. 

lJ dl~ ankle was taped and the tapin~ 
''-"' 

14 nelped blm temporarily. And I gave him something 

15 for pain. 

16 And on the -- on September the 7th 

17 1979j I put him on some other medicine for gout and 

18 this did not help him either~ 1'he tape caused 

19 1 t c h 1 n 9 of t. he s k 1 n w b i c h , 1 t • om e t i me s does 1 n so m.e 

20 people. 

21 u e s t ill "tt a s t·e n d e r 1 n f r o n t '> • i s 

2A ankle and the dorsalis pulse~ which is the pulse of 
I 

.lJ tlle artery that comes dowp· in front of his foot 

24 Seeu1ed to· .end just about wbere he was complaining of 

25 nis pain in his foot. 

· B%G.Sf" 'AND· Ctl&Sa IRE 
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10 

l I injected this again witb a 

CGrtisone and he wanted to have X-rays which I 

gave bim to take to whoever he wanted to take them 

~ to. 

! I a9ain saw him on the 14th of 

( ~epte~ber, 1979. ae had pain in front of the right 

j · f o o t. i n t n a a n k 1 e reg 1 o n • K i s a n k 1 e j o 1 n t ~a s 

swollen .. 

~· • ~e said it was swollen, but I just 

l~ wasn't quite sure wbether it was swollen or not. It 

ll ulay nave been a little swollen, but if it was, it 

l~ was not gr&atly swollen at that time. 

1 .. Ue stated that he exercised it and it 
\_...· 

14 became worse. So I put a snort leg walkin~ aast on 

l~ him co immobilize the foot and tbe ankle. 

16 And he came back -- and I was to sea 

11 nim back in two weeks. I gave nim again another 

lCJ medicine that we give, wbicb we give for arthritis 

i~ and also gav~ hia .sometbinq for pain and referred 

2~ him to Doctor Cohen at the .Medical College of 

21 Virginia in Richmond, Virginia. r referred him to 

2~ the Pain Clinic. 

23 It vas my opinion when r last saw hi1n 

2~ he had 20 percent per~anent partial disability of 

\.._..)' 
·25 his right lower extremity. As to an exac:t dia·~nosis, 

t73 
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. J.. v 
., 

. ,. 

\.-> 
l 

1 

1 

l 

l 

l. 

2 

'2 

2 
.. , 

2 

2 

\.....-. 

i.l 

l can:• t put an ~xaot diagnosis on it. 

In my:op1n1~n, 1~ wa~ due to the 
. . ' 

injury aa·d. ~be p-8·ttr ap~- ;h··'·,·'lfa& having and 
• ', . , I 

~.isal.>ility th:a~ ·~e.··•• ~a·.viag .. It was •'I OtJinion, 
:' \·''!, ., ' .. ' 

a-~in, t~~t be.di~ h•ve a tendon whicb bad been ' .. 

1 n j u red 1.~ q l a. '~ o :~ ... 
' - ' ·. f. ~ -~' 

Aa4·· I don· t know what 'other injuries 

he had and I d~~·t k•ow why he did not respon4 
. -.... 

but lla did not .. 

A~,l r~gb t.. Doctor. Can you te 11 ILh! --

'·. Q. 

~a. ~OUHSONa I think this is 

(Whereup~nr the document 

r~~f~I~l"ed to was marked 

P-l:~· t ~··~ 1 f f s s·x h 1 b 1 t a ) 
: : ~t·:~ ~_:! :. ' \ 
!, .~ .. ~ .~.::· .'}{' ·f' . 

. ·. •-:_ 
J- .• 

1~4. 



"-..-· 

l MR. JGKNSONa Thank you, Doctor. 

~ Answer Mr. Reyn~lds. 

'• ; . 

E 

. 1 

t a~ M~. R~1N~LU8a 

1~ lg79? 

ll Yes, $1 r. 

'' · .. ,• 
. ,\• . 

l'. 

12 

1. ~ Q. ~ o.t:. 41;-u i t e · a .-yea r and a h a 1 f a f t ~ r the 
;~· . 

l .. 
' . . 
' 

A. T~·at' s ri9b·t,. 1es. 

Q. And:. 4 u.r 1 rig . t.il·at per 1 o~ of t l rae, did 

'Jr n~ have any ~edl~al problems other than the foot 

' 
J. ·~ ,>-~ o b l ems f or ~ h i o h. ~ o u were t: r: e a t 1 ng h ·i u\ 1 

. . . ~ 

. . .1. tJ A . 

pr-oblems. 

2U ~robleas. 

Q. 

A. 

Q. 

29 'A. 

. I d1dn t tr~at him for any medical 

; ),' ·. 
I dida'~ J~fer~bi• to anyone fot medical 

. ; ' ·.' '~ . .• .· ··•. . . . . ' :· ' 

I 

::· ! 

I ,de: know ~ -bas been in tlle hospital 

Sln·oe ne was telease.d py you? 

res. But I have no personal 

. -8t'GGS A~~O CHZSBIRB 
. i 

I 
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lJ. 

1 Knowledge of exactli what it was fo~. 

All right. And your rating vf --~~ 

3 per<:ent. pe~ma.JtOA_t.·-.partial dt_.-abi l i ty of the r i·g \1 t 

4 is tna·t of tbe r.~_g'b~ ·ankle? ·.--. . . 

A. No, tnat•s tbe right lower ex~~emit~ 
-, 

E r11at s tne rlgbt leg .. 

1 Q. Ok~y. And you base that ~n tne fact 

a that altkougb you d•n't know exactlt what it iG ~a 

~ d i d not res ,l)~o n d· Dorm a 11 y an q a o n t 1 n u e :i t r) h a v a s ') me 

-10 problem with a t~adon iR his foot1 

ll 
.. 

12 Q. Did you presc-ribe any l(ind of a;, )race ,. 

"1 J for hi a? ...._.., 

J.4 A .. I did ~ot prJscrioe . . 
15 a brace for ~ia •. 

~ : 

ltj Q • · · Ail. c l 9 .. b t • · And as f ,1 c a s y .) ' d r e 

17 concerned, '~at 20 petcent ~at1ng is still a fnir 

18 ratinq? 

ls; A. tea, sir. 

20 M R • a E Y No L'DS j okay • ·r h a n k you . v e r y 

21 
'~ I . ,• 

·2~ 

23 

24 

\.../ 25 
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1 
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1 
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2 

2 

2 

2 

2 

2 

. \ 

REDIRECT &XAMI~ATION 

~L 1'\R. JOflNSONt 

Q. One last question in rebuttal alis 

last visit to you was what date? 

A September 27tn. September the 27th 

1979. 

14 tt • J o t.i N soN a ·rh a n k yo u # s i r . 

~HB COURT& You finished with Ooctor 

Kirk? ae•s excused to go about his callin9~ 

gentlemen? 

MR. JOKNSONa Yes, sir. 

THE COURT& Thank you, Poctor. 

are excused. You may go about your business. 

* * • 

'!ou 

14 
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,_,.,l 

1 

lO 

11 

-1 

1 

1 

2 

ll 

22 

23 

24 

.25 

~R. JOHNSO~a 

!)lease. 

letting me se~ Doctor Adelaar. 

'!" ,j E C v U R ·r a 

tir iny in tne jury. 

Tna t s all. r i ·.p1 t 

(Jury returned to cuurtroom 

ROSERT S ADeL~~R ~ 0 

c:alled as a witness havLn'J iJee 1 

first d~ly sworn, ~as examined 

and tes~ified as follows: 

DIRECT SXAMIN~~IUN 

l:l t MR. JOlibi SON: .. 

~ir 

~- Doctor, would you stata f>Ur "a~e 

plaase1 

A. Robert s Adelaar 

Q. Where do you re.$ide~; 

A. Ricllmond Virginia. 

o. .And where are you ern~;">loyed or in ·:; ~l :l I; 

cat)acit; are 'fOtJ. el\tployed 1 

118. 
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.l A. I ~ an assistant profes~or of 

2 o r t }1 o ~ e d 1 c s a t t h Q Me d 1 c a 1 : o 1 1 e g e o f V i r · J i n i " : .[ an 

3 c h 1 e f of o r tho E> e d i c: s at the M c G u 1 r e VA li o s p i. t: ~ .' 1 n 

4 R i ctuuond. 

5 Q. Would you tell us ~hat your 

6 educational background is please, Doctor? 

A Starting at what point? 

J. Probably college level~ 

A . Fout years -- five years of Lehigh 

.J.<J University wltn a as in engineer'ing and applied 

ll s~lence. then four years of medical school at the 

l~ University of Pennsylvania. 

\_.· 
lJ Then postgradu~te traininq at ~uke 

14 University. Internship in medicine. Residency in 

general surgery and then four years of ortnopedics 

lE and one year of hand surgery at Duke University 
I I 

,li r4 e d 1 c a 1 .s c h o o l • 

Then 1 joined the staff at the 

19 Medical College of Virginia as an assistant 

2u ~rofes~~r in July of 1976. And I vu l)een there in 

21 tnat capacity since tnen. 

(,J. rn which, if any. state3 are you 

2~ llcen~ed to practice medicine? 

J: m llcens.ed· to practice l!1 t;.ae .. 

- i~ Virginia and North Carolina. 

179 
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·~ 

l Q. aa"e you b.:!en certified to prac-tice 

A your specialty? Oo you have· a s~ecialty? 

3 A. S?ecialty of orthopedic surgery ~itb 

4 a subspecialty ln h~nd sur~ery aad fo~t s~r9ery 

5 Q • II a ,. &· you be e ~. c ~ .: t l f i e Cl to t> r a c t i c e 

G · 'i o tJ. r s p e c i a 1 t 1 ~i .;:»;· e ~ o a r d i n c n a r g ~ D f s "' ~ h 

1 s~ecialty? i. 
. . ~ . . • i 

oW A. Y.a~_, ·: I nave .. 

9 tj • . efh,,.. · we r: e t be· r e q u 1 rem en t s f or 1 o u r 
}' :' 
I -'•'"'. 

.lu cert.if.1cat1o.n in .. yQu.r spec.:ia·l·ty? 

ll A. Well~ tbe cequire1tlents· were f .):.1r 

12 
,. 

13 practice, a··np .Y•.J,t,>;ha9e to p.~s: the doard s in 
. , r ' , .. ~. 

14. ottbop·edic s.urge_(J;, which v~e-'re given in September 

.L 'J 19·77 wh.1eh I Cotlp~~'··ed and passed. 
I 

l6 Q. Ar-·you a· 'mea~er o.t an or':Janil.attu·n 
'' ·t . . 

17 cal'lecl the 'aln Cli.lc? . . . - ,· 

"18 

19 

2Cl 

A .• 

Q. 

A. 

Y e.s , : 1 am • 
I 

. i 

Tell us w !le re. and what I t bat 1 s , 

'Pb e: •. p ~ 1 n C:l·lja~ c 1 :3 a l\\ u 1 t 1 s l' e a i a 1 t y 
·, <" ":""·\.' I 

. ~ 

2 2 vt rg 1 n la for phys:1ol·.ans who ·aea 1 with probl e;as 
• ,_·.t, I 

\ ~. 

2 3 related to pja la: a~~ the t(ORS:$qu•nces thereof. 
· .. ; ... 

· · 2 4 ·I·t .. :9 Q lis 1 s tfa pr 1 ma r i 1 y of a 
.•.. l 

17 

25 reba bill tat ion -·"pe~ .. -!~ 11 st, ao or: tnoped ic sur ye;on, a· 
"~ ' . , I : 



1 

1 

1 

1 
\,_..: 

J. 

l 

1 

"' I 

I 
I 

neur.Jaucgeon, a aeu.co~o~ist,. a psycniatrist ~_nd any 
. 1 . 

ot.~e' anoll.lat~ ::t!.·~~o~ne 1 ~b:a t may be need(!d 
.. 't ··._:: .'• .• _~~ ,. . .. 

depending 0:~ ·tti~~\·~~~~1l9t.~la-t· )~·ase. 
. '• ;.:. ~~-~~ . :: i . '~ . 

·. ;~lfll~·, ~art ·>do you p 1 a y in t h t s P a i n 
. . ..,:._:-. ·.-' , .~ .. , . 

Q. 
. ,., ' l./o, 

Clinic;? 
. ..-,' ... ; .. 

A . I · ·• · the o r·t h o_p e d 1 c spec 1 a i l s t to a t i s . , r: 
,, 

part of the ort·h•~•~~t..c o~·~.!J.~c., and am called upon to· 
: '~.. ,·,_. :I ' , ', r! ' 

problems. 

Q ~ -'Is l t.·. fa.~·f':-' ,·,; say that you and the 
. : -· • .. .r 

... 

rest :of tbe 'lcl i'fl:.tcr tfictr.ft.s .as 'a taaru? , ... . T :. . . ·-.~ .1 \~. : ; . • .. 

A. Ye.s. 

' 
Q. .Q~jl.,~·rpur P .. ,ai:a: Clinic 'see f-lT. Stevens. 

' -.. (.~' ' . 
. . ~ 

and .if so, w:.a.en a.~~- uader ·wb•t c i rc"'u1stances·? 

i\. Mr.·.· s·teven·s wa·s sae.n by the P.a in 
. . . 

Clinic and 
i . -~ . r : 

aid~'i tt~·:,l.~·1 n Mo.v·e.ll\be r -- a c tua 11 y November 
' : ) t' ~r • . r, •' I 

thtt 25tb, •1 ,..,9 -- at\d b •. remained u fl t i 1 the 30th 0 f . ..,._:: .~ ~~. 

Q. DQ~ing this time, were you called in 

consultation? 

A. .Yes, I was. 

IJ . ~'~~ l u. e w b a tl. w as d o n e f o r h i tn a n d t o 
... ~~: 

him ~tiring tfbis .6,.i~·iod oi t·i!fle b'/ the Pain Clinic?_ 
. '"'· ~· 

A,. . . O:~tl~ b 11\ ev•l ua t ion at the I:' a i 11 

. . .· ··::-r-~ . :-: t 
· · C l i n :1. c : he · W~fi- · '.4;e~! ~.~· by s e v • r & 1 spec i a 1 i s t s U e w a ~ 

( : . . ~ ~ ' -': 
; . 

· ~~~..-i~~·-:~~&··:JA,.ND C;JtE~ R IRE 
... 



1 

'12 

17 

18 

23 

24 

2!i 

seen by a psyobiat·riat. He was sea:• by a 

tehabl11tati~n specialiat. He was seen by myself 

A~d be also had a study call~d an 

19' 

eleatromyog(~m do~e~ whJch l• needl~ testiny dona in 

the 1 ower le9 nua~cl-~ to ·."d:e,~a rmi ne if there :i a uy 

rae u r o 1 o g 1 c cl e f 1 c: i.t · ~ • t.})• :< ie;t't· e r 1 e g o r p r o b 1 ems 1 n 
., ' . •·· .. '····'.:_. . .'. ·' ·,.'\ 

tbe oonduotion t:loe of "**1J\· . .::$rves which run down the 
·~ . ~ t ~ '. t :·~. ' ~:;.r_ . 0 \ 

!' •• 

leg. 
. {' '; ~ ' 

• r. 

· '1'b~·s.· t.·est .was normal. You wat1t •ne to 

Q. ~Ya~, .J do.· •ut first of all, what 
; ' . : . •.. ' ':''l> :t . ~' . . ' . . .. , 

history <J,1d lh•··~·t.l~·f.r·o•' · ., 
~ \ ' ' : -• ··~· :~:~ ~~. ,> --'~ 

A. i 'f)fe ... :JJ.~·stc~ rt .• , 9 a tJe us 1 s that in HaY 
I '• ·• 0 , l l ~ o 

Of H78 he a:.d ltl:i~~'cl llh l'i9ht foot, be alleged • 
. I; 

wnilo. workin:g f.cii_ ..... ·cr.·t.~'ctor' lnCiustries. whic.1 was ::~ 

t r u c k i n g c 0 m~a ny t.. '. t ~ r: t ~ put.&f. t b , v i r: 9 i n 1 a • 
' 1 0 • I 

H·e st.~t.ed. t~~ an 800 pound steel 
. . \ ·. I l,· 

pla~e fell dlrec--ly':.on :the top or the docsum of his 
' . ; ·, .. 

r igbt foot. . . Aad $·ia:O·e tbat time be it ad ch r.on i c pain. 
' J ' I ~:•,, : 1 

1B 'the foot and\ ~~~4 been UDable to bear we i9ll t 
,·,_ ·~ ·~ 

effect 1 ve 1 y for· ar@bula t i:Qn. 
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1 

.1 

'~ 
I •' 

·~ 

1 

1 

1 

1 

1 

2 

2 

2 

2 

2 

2 

Oid you hospitali~e hiM durin~ this 

evaluation1 

A a• ~ae hospi(alizeJ at the dla~nost1~ 
I. 

c~ntar at t~e Meo.lcal Coll;ege of Virginia. lt'~ 

r G a 11 y an c 1 ~ l:a ~ y · .to the b.o s p i t a 1 . 

center for peop.le. who aren't ill. 

It's a dlaejnostic 

0. Wor what period of time ~as he 

hospitalized? 

A .. F r·• Jn the 2 5 t b o f Nove m be r t h r il u J h t h a 
•i ' . 

\. . 
Q • · · D \l f t 1)9 that P.e r i o d o f t i me , ~as· he· 

···: f o ' I 

' '. 

Q.. An .evaluation of hi na was done, is 

that c or r e .c t ?· 

A. Th~t~~ correct. 

Q. rell us about the evaluation, if y~u 

will, please, 

A • 0 .... , eva 1 u at 1 on -- o r ta y a v a 1 u a t 1 o il - ~ 

was t nat .t f~.l t . t·aa t · t h·l s 9 en t 1 em an had a p a 1 n 

pattern whicb wa~ c~apatible witb a sy~pathetic 

di~trophy. Sy~pathetic distropby is a type of 

c on d i t i on w b 1 a h e a f' · f o ll ow c r us h 1 u J u r i e s to c e. r t a i n '. .. ... 
j 

extremities. lti·~Q .be eeen ln the up~er 
. .. ··, ·. .. . 

a·lttl'elllitles, as we:i:4 .. as ~t:~e lower ext:remities. 

183 
8'·~··· :AND CllBSdi~E 

; ...! 



l 

1 

l 

1 

1 

l 

1 

l 

l 

1 

Q. .Wbat ~o y~u ••an by the upper 

extremitie-s? 

A. Tbe·bands. C~~monly seen in the 

... 

A • .- • ~ •fter ar~~hing type injuries. 

problem wit~ the ay~patbe~l~ distropny is that there 

is a malregula~t1ol\':'ifl 'tbe ·nervous suppl.y to the 
f • ' . 

blood vessels tbat go to the leg. 

ln th~s lnsta.-nc:e to Mr. Stevens 

aAkl~, and foot •r,a, wbt~h ~aused his foot to react 

l.na·ppropr.lat.ely t.::,Cs:~mpe·c•t•·ce, pressure, responses, 
' ; _:_ . 

wnlcb ~aused bi-s .:J!<~ to ·a,lowly empty and not empty 
i 

his veno~s ~lood •dequ-au-ely~· therefore, he' 11 have 

ahronlc swelling. 

It also ~a~ses tenderness to touch 

and ~reasur~. Al1 of whloh Mr. Stevens 

demonstrated during o~r exaalnation 

ca~ ~·u tell dS more about t~e 

J. · e v a .L u a t i on t·n a t wa.s done · by t h e c 11 n i ·:: ? 

21 A. ae was seen bt a ~$ycuiatri~t b~cause 

2 2 o f t h e p r obi em w l ~ 11 o e r t a 1 n t 'f pes o f r:> a i n t . l c n ~ i ,1 to 
I 
\ 

23 certain types of neurosis, and for this reason it's 

24 important to,dlfferentiate ~h•ther the patient has a 

2~ neurosis and exaoerbati~n of the pain becaus~ of the 
. . ·' 



·~ 

I 22 
I 

I 
-l nu~rosis or wnethet 1 he has tr~e. wnat ~~call: 

•r he P' i C n 1 a t r i S l W t l 0 e 'I c.1 1 U a t :~ . . ' 1. i tL' 

4_ felt tnls was -- there w~s no underlying neurosi:i or 

5 anxiety reac~ion or hysteria and he felt there-was 

E an organic: ed.iolo9y for tl\e pain that Mr Stevens 

7 was having. 

8 d& could .aot comment on how .. .tuch pain 

9 he should ha•e or bow much the organic problem was. 

10 ~e was also seen -~ bad an electromyogram which I ·ve 

~11 already prasented to you wbioh was normal . 

.1. ~ a e w a s a 1 s 0 s ~ e n a t cl :1 0 t n e r t ita e IJ y 

15 

Jloctor a a [l\e·s I the .. va~eular i:H.&rgeon I bec;ause 0 f the 

problem with the swel~ing. 
And Doctor B~rnes is also a member of 

I 

16 the Pain Clinic. A~d Doctor darnes also felt that 

17 there was no a~idence lof thrombophlebitis or 

l :; s 1 g n i f i a a n t v e no us d 1 s e a s,e q -r a r t e r i a 1 d i: s e a ::~ e a n d 

1~ ne felt he bad a type of sympathetic distrophy 

ao What was done for the sympatneti: 

21 distrophy byltbis clinic, by this Pain Clinic? 

A. ~be members of the Pain Clinic 
i 

23 reao~mended two ao~rses of treat~ent. One was to 

2 4 a t t a IH p t to d p a s ~ r 1 e s o f n e r " e b 1 o c K s to i ;n ~ r o: . .J a 

'_J. 5 
' 

the sympathetic or increase sympatnetic tone to his 
l 

\ 
_j 

St{JG$ AWO Ck-l&SSIR~ ., 
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l foot. 

This was evaluated by Ooctot Kati( 

wbo is an anesthesiologist; and he felt tnat because· 

. o f the til i c k n e s s and the we 1 ~ h t t h a t M r ::, t ,;, v e· n s ll a d 

around the waist that this would be a tecnnl~allt 

i&npossible task to ·do 

7 So t h e t· e f o r e ~ h e h a d fJ e r 1 t:l ~l e ' ~ 1 n e r v e 

a b 1 o c k s d o n.e , s p e c i f i c a 11 y t. be t i b i a 1 n e r v e , i •1. a n 

~ atte~pt t~ deore~ae the amount ot sympathetic flow 

1 o to t ~·ut f o o t • 

ll Q. w_. ~ ~ s a t 1 b .i a l n #;! r v ~ bloc k ? 

12 A. 'l'lt4t posterior tibial nerve is it: narve 

1 
·I· .. 

t a at r u 1\ s . on. t be ~ ~ s 1 de of the an k 1 e j u .J t be 1 ow the 

14 ankle bone and it is blocked at tbis point rigbt 

15 her~. See that? In~an attempt to block not only 

1 the nerve, but tbe llbers of sympathetic qualitt 

17 that run w~t~ the ne•ve. 

18 All t-e major ~erves to the 

l extremitias nave t·be &ytTlpatbetic nervous fibers 

20 ~blch go witn it. 

.li itov do you bl~ck it ~nen you say you 

block it? 

A. You. block it with a local ane:athetic 

25 case and a -- ln other words, it s injected ~nd acts 

tl~G~ AND CRBaHIRE 
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wlthin one to t~o minutes, 

ae also had a long &ctiny ~eJi~ati"on 

a a 1 1 e cl 1'4 a r c a i n e w b 1 c b was comb 1 n e ~ w i t n \; il e .... ·. 1 o r L 

acting to give h-im a longer lasting result ~irnilat 

to what: the dentist would do· when be tries to Jrill 

:rour t~eth. 

Q. All right. During ·the course of the 

fellowlng several months, bo~ often, if you know, 

was he seen by members of your clinic, of your:_ team? 

A. I don't have the specific nu•ber of 

tl.taes that the otbe.l' members saw biro. I ·saw him 

from Marcb o;f 1980 O:ft abou·t once a rnontn. 

Q. You .. p•·rson·a-lly saw h 1nt? 
.. ·;. 

A. I pe-r•onally saw bim. ·rnen ne was 

also being seen by Doctor Ra f i 1 . and also by Doctor 

sarnes, the vascular specialJst •. Doctor Rafii was 

the anesthesiologist. 

Durl~g this time, 1 also nagiected to 

mention, tbe·, secont1 thing; which in addition to ·th.e 

blocks which: wetQ .·r•qoaHaend_ect by til~"! Pain Clinic, ltle 

also cecomme~dad he bave peri~beral nerve stlmulat~r 

applied. 

And Doctor Rafii was both in char~e 

. I of the olocks and of the peripheral nerve sti~ulator 

and did both: of t~ose tnlngs . 
. .. · ~ 
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Q. What is a peripheral nerve st1mulat~r? 

A • P e r 1 phs r a 1 n e r v e s t i hl u l a t o r i ..; a ;·l 

electrical lmpulae wbic:il is by putting leads on tue 

~kln you can overlo~d the nerve ~nd block, similar 

to what you w o u 1 d do ; by b·~ ~.c.:k 1 ng a r ad fo t .r a n s i.n i t t ~ r 

rou would ~lack the nervous in~ut 

from the foot int• tbe nerve by overloadinq the 

~o tbat all you're feelinq is tne 

lmp~laes from tba .. st~mulatoc, and bo~efully, 

o 1 o c: L( 1 n g t n e i m p·u 1 s e s ·f roan the a nit l e a n d t he f o o t t o 

en a b 1 e t h ~ pat i e ~.tr .to be -mo r e o om f o r t a b 1 e and .:J $ e 

ni s foot • o r e e f:C e.F ~ 1 v e 1 , ..• 

Q. · .WhJ~:~ does ~h.la th 1 ng 1 oo k l 1 ke? 
•· f . ' ~ • ' • • , 

A. 'Et~~a a box about three by f~ur 

inches. It e1ts on tbe ~elt. I t h a s t.., o w i l •. ~ -~ 

which -- two to four wires, depending on tbo n~~Der 

of leads wbfcb- leads dow~\ to a pad which is on~ 

incn square and .the pad i.- taped on the sKin . . 

. ' Ana· t•G box ls on tha belt fits on 

th" -~elt.. 

'' 
1 nside aro"nd woa·re ~be .a:~.r.ve is or around where the 

I • 

·; T. 

'lbe'.otber· t.n1j,.g which was recomi•tended 
l'' 

by Doctor Cobenf t-e rebabi~tat·ion specialist was 

. ~:;¥ .•. 
·~ .. ·188 
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1 

1 

2 

2 
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tne. orace whlca be t:s wea_rlng llow. 'l'na. brace was 

. g i v (! n to M r ·• Steven~ . 1 n an at temp t t.o u n load t .Ll e 

foot, to tr~Aamlt ~-~· force to the knee and bypass 

the foot w he" he . ·•• i k s to · a 1.1 ow h 1m to w a 1 k i · r e a n d 

bear ao r e . we i g b t o·A h·i s 1 e g • 

Q. Ar~ •here obiect1ve findings io 

connection witb sympa~h~•ic 4istropny or is it all 

sobjeatlv~? 

A. Tbace i.are ob_jec:tive findfn9s. 

Q. wh•• ~re ~bev? 
I· 

A. 

h y p a r sen s l t l'v 1 t y , d 1 s co 1 or at 1 on of t n e · s k i n : 

abnormal swe:atin<J .a~· the skia. These are the 

Q. .Hel\a/·.M·r. st·evens exn 1 bi ted th~ s e . .. ",; . ' 

i . 

findings? · 
. ,. '. ~: . . ~~~ 

A. Mr. Stevens bas exnibited the· 

tenderness to palpation, tbe discoloration·and 

abnormal sweatin~. 

Q. Can you deaoastrate tnat to tne jury? 

A. We caft demonstrate that if Mr. 

s t evans w 111 bear. his 1 e g· for us • 

~K~ ~SYN0~~8i I obj~ct to toe 

2 .perf orma nee of ••e:d·l c·~ 1 e~per tmen ts in the court room. 

25 There ·s no ·way t.·t·;:.c:~~ be ·:~ontrolled in front of ttle 
.I 

' 
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1 jury and no wat tbat we can control Mr. Stevens· 

( reactions to lt. I think 1t would be highly 

improper. 

T~E COURT& Well, if the doctor feels 

that he can contrQl lt and lf be feels he can keep 
. 

bis patient under control ··:~think your objection is 

not wellfounded. 

Doctor, can you control the 

experiment? Will the patient be controlled? 

It will be an 

exa~ination~ I'll look at the foot and examine it 

with you. I can control that part of it. lt s not 

l an e x p e r i m e.n t . 

It·s not an experiment. 

1~ Merely a demonstration. 

l'i TiiE WITNESS:. l'ir. Stevens 

17 what my examination was and bow I performed the 

18 examination and what my findings would be todny if I 

19 examined it. 

20 '1' H 3 C 0 U R 1' a You may so ex a fla 1 n e s 1 r 

21 Note .objection to Court s ruling by defense couusel 

2 MR. RE!WOLDSa Yes, sir 

23 

24 

\. 2 
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1 
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1 

2 

2 

2 

2 

( 
2 

. ---- .. - ·---------

2 Q. Wnat will you have Mr · Stev~~~ do 

3 Doctor? 

4 A. Why don t we ~ring two chairs up and 

he can take his brace off. 

. !It~ 
·:~ .. 

Th~ first thing you note ls the color • 

·And tbls foot appears ·~o me -- my opinion ls that 

this foot sl1ghtly.bas more col~r to it, slightly: 

redder .than this one. 

The pulses bave been determined in 

the past to be present by Doctor Barnes. 

As we mov- Mr. Stevens• ankle on this 

side, you will see there ls a restriction of motion 

Okay? Compared to the a~kle motion on the other 

side. 

The restrict·fon of motion is due to 

sear r 1 n-; a·nd swelll ng about tb~ ankle capsule.. Th 1 s 

causes him not to be able to -- as he steps he 

can•t push over his foot, beca~se as we normall1 

take a step on tbe 9round ~nd as our body moves over 
( . 

our foot -- the foot comes up· into what we call 

dorsiflexion like tb!s •. 

Mr. Stevens foot ~oes not .come pa~t 

neutral. ~be normal dorsiflexion is about ten to 

fifteen degrees. And this foot Is normal. 
.. 
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1 In that regard, the other thing is 

{ the limited motion in wbat we call flexion or moving 

toward the ground. And this again ls llmlted 1~ the 

amount of flexion be can obtain. 

5 Most .of .the swelling today, I ·would 
t; 

./. · 5 1 o c a llze a round t be an k 1 e c a ps u 1 e w n i a h 1 s r i .f i t i n 

7 here. · 

All right. I think that's basically . 

what we see today. 

1 All r1ght9 Thank you. Doctor tia"e 

you addressed yourself to bow this foot reacts ~ith 

1 regard to teaper•ture changes~ 

( 1 In the classical sympathetic 

1 diatrophy~ the foot does not respond appropriately 

l to tne particular temperature, therefore, when it•s 

l. ·cool outside --- and what yo"'r norma 1 foot d·oes \'l1uen 

17 it's cool outside is 1t tries to increase the blood 

18 aupply to the skin. 

1 In a sympathetic distrophy this does 

2U ·not occur, ~here ls a constriction of the blood 

21 su~ply and lesa blood supply 
,·. 

22 And_. :tbe · revtp.rsa 1 occurs wnen ·~ t s hot 
!.~ •\ I ; •: 

·\. 

23 ~ou try to -get constriction in the normal foot of 

24 the bloo~ s~pply to the skin. And a person who uas 

a~ a distropblc pattern, ther. is an increase :i ~\ tne 
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( 

( 

blood supp~y _so the foo~ gets botter ~hen It should 

' be cooler and gets cool~r when lt should be getting 
i 

hotter .. 

Q. Will you recite. your own visits with 

~t- Stevens the last few months and your 

observations? 

A. I;m readin9 from my office notes. I 

saw Mr. Stevens lnitlally\after the Pain Clinic. Re 

was discharged on tbe 30th of November • 

. I tban saw ~lm on March the 7th, 1980. 

And at that time I reporte~ that be had increased 
. I . 

sweating, cold intolerance;and ~ain in _and around 

the ankle and foot on the fight side. 

And then I saw him in April 16th of 

1980. And a~-that time I felt that there may be. 
I 

! 

because of the swelling that he was having, 

possibility of having venous disease,:and there-fore. 

I referre~ hlm to Doctor Barnes, who is a vascular 

surgeon. 

And Doctor Barnes did not find any 

evidence for venous problems or tnrompnlebitis, but 

cSld feel ·be bad a dlstrophy type pattern, 

sym~athetic distrophy type pattern. 

We initiated _some anti-inflanuaatory 

medication. Initially was put on Cllnoril and then 
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lJ 

1~ 

later on was placed on Motrin. And thi~ is -- he 

remains on bls Motrin at this time, which i~ the 

only dr~~.tbat 1 h~ve ~reacribed for him . 

Motrln ls· an ~nti-1nflaQ~atory a1ent 

It is not a narcotic. It is not thought to oa 

ad~lctlng. It d~es bave som~ painklllin~ qualities. 

I then saw hi~ in ~ay of 1~80. 

Q. Have we skipped over tha veer block, 

·A ~o not yet. 

Q • A 11 r lg b t • ·r.tl an k yo u 

A. ··In May he continued to bave severe 

~ain and w~s having multiple trigger point 

injections done by Doctor Raf11. Triqger points are 

1~ localiz•d points of pain. 

l .. 

14 

i( Doctor aaf11, who is tne 

l i anesthesiologist. part of tbe Pain Clinic, was doin9 

lS injections t~ try to decrease the paln at the~e 

15 what wa call, trigger points. 

2~ And we recommended at that ti~a tnat 

21 ~e be readm1~ted to ·have a Reserpine block and 

2~ Reserpine is a medication whlcb we inject into the 

23 venous system~ 

24 And It s done by placing a to~rniquet 

2 S on u i s c 1 ~ h t t h 1 ~-;1 h • I:, i r s t be f o r e do 1 ng t h a t 'I o t.! 

1.94 
., - .. ... . . . .. .. ..... - ...... 



try to drain ·the veins, by elevation, of all thel'r 

hlood supplyo. 

·rhen you apply a· t:lu rnse'.}uet and you 

inflate the tournequat to· a~pro~imately 450 

millimeters of mercury and ~hen you start an 

intravenous needle in one of the ·superficial veins 

in 1113 foot and you inject Reserpine. whlca is.a 

:oed1c1ne ._,niah is supposed. to bl\lck tne neurologi--c 

or tha sy~pathetic tone around the blood vassals. 

This was done on -- done on tbe 17th of June, l~au. 

And be was kept in the hosDltal for 

o~servatlon because there were certain blood 

pressure problems with this medicine. ·ae respo~ded 

well to the medication. 

He had .·a. 900d a great deal of 

warmth in the foot and actujlly had increased pain 

~hich usually occurs with increased olo~d su~ply 

And we felt tnat it was a successful injection 

to s'ee if he bad any long term results from tne 

injection. 

I the~ saw him in J~ly -- this was 

after: nis admission -- Julv the second. And at that 

aall an MMPI. It's a Minnesota multifacet 
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l 

1 

perse>nallty i,nventory~ which '-'e also do on al~ 

pat.ient.s who ar.e -- who complain of pain in a 

c h ron 1 c n a t u r e • once a g a 1 n ;·- to r u 1 e out w he t n e r 

tnere s any ~nderlying psycnolo9ical component that 

~bi be potentiating the ~roblem. 

This was done, and the results ·of the 

7 psychological testing are available. These are all 

8 interpreted by a cllnlcal psychologist. And his 

clinical scales on all the inventory tests were 

~ithin normal llmlts and there was no evidence of 

any psychological disorder as a cause of this 

problem .. 

I then saw bim on the 3Uth of ~uly 
( 

and my findings were essentially the same. At tnls 

time 1 elected to treat blm sirictly ~ith 

16 anti-inflammatory agents •. 1 didn t feel 1· wa:;· 

17 helpin9 bim at all with anything else. 

18 And I last saw him on October tne 7th 

19 1980, and ~ecorded his ra~ge of motion, which was 

20 demonstrate~ hera today, of zero amount of 
i 

Zl dorsiflexion or brlnglng the foot off the ground 
r 

2 2 an a 2 0 de 9 r e • s of f·le x 1 on or b r 1 n 9 1 n cJ . the foot to 

the ground.·· That was his 'last visit. 
i. 

1\11 right,· Doctor .. Based upon the 

hist~rt and your examinatlo~s a~d your worku~ on 
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th 1 ti man, clo ·YO.~\l ba\1. a nu~4 ica l o t> inion as to hi 8 

illnea:~ G·l'~: ·p~·ob'lt•· at tnia··:*ime. 
'; : ~ . . -~ ' ~ ... 

A:· ) ~~~; ts: Illy opinion that this --
:· 

"· ·., '>'· ..,.-.:.~ ba,.secl ~:eltJi~ medical p~.ooa'Jll_ ity? 

A • ~a~-. , u-pon m fUi l e a 1 :.> r o b a b i 1 i t l' , til a t 
... i •" • ~· · , I ! 

tnls reprtse~t3 a:~tmpathetlc distrophy caused by 

tbe crusn inj-ur.y ~h l~b oq .. ••J·I'ed in May of. 1 ~ 7 a . ·. 
I ' . . '( . ,i 

. ·. :., 

Q • ~~:s': ~as e.CI · u ~~n me d i c: a 1 ~rob a h i 1 i t y , 
' ; "; ~ ' . 

.. . : • ! ~ ·. 

wna~ ia yout~ pt·o.ri,.tls for tt·.ts complete recovery? 
·T·~I··<;·I I . .' • • 

1 A41!· :'1~~: ~~-~.g.·aoJii~_·.for complete re~overy 
.. :1·::·:.·:' . . . . 

1 ~· is fa 1 r. 1 .fe.e.l ':~:~aa:o lf the.re was 9 o i ng to be· a 
. .• .'1 ~'·;i·l, :·;· .. 

1 

1 

1 

1 

l 

2 

2 

2· 

2 

a 

25 

~· .. 
aompiete recove~y ·1• .a sy~~a~betic distrophy -- in a 

~· . 

sy·apatbetic d-1stropb_~, you 9• .thto·~gb certai'n phas.es 

Tbe·~~~ tis a·a aQ':-.ate phase whieh · 

initially last·s ·ftoa six- aa:o·alfbs to a year after the 

lniti.a·l lrrjury in . .;':.,.,b·tcn t.•·~:·_,>foot is just too tender 
' . ' ' . :i. ·:~~ .. :· . .<': :,: '.' i· 

~O· toscl\. l t •.s · W.:t.~y ~swo.t:J.•"· 
,..!', ... 

·A.n'fi··; ·ttten t.lt is' phase goes and tne n 
. . .•. ''·'i·;'. :.. ;. ' . 

t~ere.•s a cb,oni~ pb~•e, Wbteb I put Mr. Stevens in 
I; ' • 

at. this time# iD Wb-.ielh tQEtJt·~· is persistent pain, but 
I . I ··,· .. I \•,· •• 

'' . 
.. 

no·t as severe· as.,t.t \was dO'r.l;g the acute. phase .• 

... A e\ ci · ':'~ s t _p.e o Lli.l.; a 1m p r o v e . c .e a c h t h e 1 r 

peak, a~ abO !It:• "~-~ •.~· a ba?t: to three years aft e.r 

t. t~ e 1 n j u r y • : I n .,,., ••~. wo r 4 s I t 1) e y r E: a c h til a l.> la t o o f 
~t . 

. . L ax·oas.. -~HD. c·~~SRIRE 
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l Q. Well, we ac:e about there, are w~ not? 

2 A. Yes. 

3 w· All r~9ht~ Mat I tnen ask 'fQ'.J with 

4 r~a:~onable &nt;(JlaaJ. prooabilityJ wbetner ,~i r 3tevens 

:.. naa a per.aanent injury to n·~s lower e~tronli~f.' 

A. ~4 r • ~ ~eve as bas a p e r m a n e n t i .n j u r y t o 

i bis lower extremity. 

8 Q. What is the extent? Can J4U ~ay what 

~ the e~tent of tne -- percentage wise -- wnat is tne 

10 extent the permane~cy is? 

11 

'.1. 3 

14 

1.5 

A. I t ' s . ~y o p l:ft: i. on , 1 f 'II e w t! r e J o .. n g t o 

1 n jury would r ep·t'~~~~:t to ~e; based on sever a 1 

things·' basad. on ·.:ri.e linalt.~4 .caotion of tbe an~1·3 

l~ the mldfoot or the ~~~4taf~al:jolnt~ which is JUst· in 

1 ., f r o n t of t he · an rc 1 e and the tta e·t .a t a r s a 1 , b .1 s e d on t . 1 e 

lJ pral.abosis and ·a.ca:·rr1n9 and tbe limitation of motion 

1 9 1 n t iH> s e • rea s , b 1 s ct 1 a a:bl J. 1 tv r a t 1 n 9 w o u l d be 3 u 

20 percent. 

_21 And then based on the pain t~1 ·.~ :1~ 

22 •ffas having and the nervous disfunction, 1 ga J ,. ':Jia:l 

lower extremity •. 
·, I 

25 Q. 

... 

-------------·---- ·----. -1 ----------· 
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J driver of a large tractor-trailer tru~k @tior to tne 

t.i.aae of nis injury, what is your pcoqnosis within 

3 reasonable medical probability of nls being a~le to 

4 return to such employment,_ and if so ~~en~ 

5 A .. 1o~ want to know when he can return 

(j to driving a truck? Does he have to load it unload 

·1 1 t. or --

Q. 

~ you? 

A .1.0 

11 . Q. 

A. 

Well, does lt mak~ n difference to 

tec~b. 

Tell me wnat the difference is 

Tbe diffete~ce is that lon9 haulers 

lJ nave. to loarl and upload \!Ut·i.-r tcuc~ts tnems~lves . . ' .... 

14 And tben they also ·- yo~•d tiave to quantitate: ~hat 

.1! type of vehicle it ~a, ~bich you "did. I'm assuming 

lE yo~ are talking about a blg semi. 

li 

19 

20 

21 

22 

Q. 

A. 

Q. 

Yes, sir. 

What type vehicle? 

MR. JOaNSONs ~es. 

MR~ STEVSNSa 18. 

TWB WlTNSSSs 1 feel witb certa~n 

·24 medical prob~bility be would 'not be aole to return 

2 S t o d r 1 " 1 n 9 a n 1 8 w h e e.l• r be o au s e o f h i s , n u moe r . one , 

-------- -- •··-- ·:--------·--·--·--·-----·--- ---- _. -- -·- -- --· ---- .. -·-
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•1 

l 

1 

his ri9ht foot, bis inability to put enouqb pressure 

on the clutch to drive effectively. ais inability 

to move qu 1akl1 bet~een cl u~a-h and break. ·rha t 

would be a 1.1111 t.:•~io•, ae r t.al nl y. 

And tben tbe other limitation would· 

certainly be the aaodnt of time that be would ha~e 

to have his foot on the 9as pedal during the driving, 

wbich you didn·t state bow long he would be driving, 

for wbat periods. 

Bt TttR. JOHNSON: 

1 rJ Wlla t . sa r t of j o b a {If o u 1 d M r • J t e v a n !J 

l~ be suited for, in y~~r opin1~n? 

J. ,, A In· my, 'Opinion} if we r~ goin~ t;) ·talK 

17 a~out driving trucks, I think that Mr. Stevens co~ld 

lb drive a ~ickup true•, be oould drive a fork lift 

·1· truck. ~e could drive truaks s1mi~ar .to tbat if he 

20 was going to be limited to driving. 

~L ~- Could you suggest other employment 

2 that he could be c:apa·ble of ao1ng ancf ,.,nat 

23 limitations he co~ld bave on nim? 

2 4 A • T ll e t 1m i t .a t 1 o n s h e w o u 1 d h a v e ~11 t h · 

2. omploy:nent is be would not be able to do a job.· which 

_____ ,._ ____ ·-------------~ ......... ------------·-------· 
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1 required hiru to move a foot pedal on a machine using 

.~ his right leg. 

Be would not be aule to do -- perform 

a function which Involved him carrying <;Jreater than 

30 pounds from one station to another or qoinq up 

and down steps repetitively, or 'dorkinJ in an 

- u n v 1 c o :"1m e n t i.n w h 1 c :1 t i1 e r e w a s c o n s t a n t t e •n p e r. a t u r e 

alterations, sucb as in a very hot environmeni or in 

a very c~ld environment. 

10 I feel he ~~uld ba ~ell s~lted for 

ll be Q C h t 0 p W 0 C k r 1 ft V ell t 0 r y type W 0 C k. , f'lll C t e n a \·1 0 U 1 d 

1~ be ln one station, or on an assemDly line wnere ne 

lJ may be sitting. ~e nas n~rmal us~ of up~er and left 

14 lower e:x.t.telillty. 

15 Q. All right. npctor, given ~r. 

lG stevens • n 1 story and· your ·owh axpe r i ence with b is 

11 progress and his c~~41t1~n aad based upon tour 

' 
18 exaaination and y·our ·knowled'Je of Mr. :itevens 

l ~ a s !.i u m1 n g a ll of t bose t h 1 n g·s • I a s k you now t. o 

2~ assume that in September o~'l9SO ~r. Gtevens was 

21 d 1 a g n P sed w 1 t h a pta 1 m o n a r y e '! b o 1 1 s ,n , i H ·t h 1 s a a s 'l . 

22 pulmonary e~boli. What ls tbe difference? 

2J A 

Z4 Pulmonart emboli a(e ~ult1ple or sha~dr~ of cloc~ 

25 ~h.ich go up the veao&£s system to tile lualg a.aJ ccuJ3~ -· 
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1 depends on the number of clots -- cause an 

2 infarction ·to·-- wbat happens to the heart in woich 

3 there's an tnfarat to the lung. An lnEar~c to the 

·4 blood sup~ly to the lung 

~~ich tbat iufarot aauses and the lacK of 

7 oxygenation to tnat particular area of the luny 

Q. I a~k you then to ~~aume tn3t in 

~ September of 19ao Mr. Stevens was diagnosed as 

1~ having pulmonary emboli. Can you tell us a~ a 

11 matter of medical probabllty whether in your opini~n 

12 that would have been likely to have been caused by 

J.3 the condition whl.cb he is cu.r·rantly suffering. in his 

14 r4~ht foot? 

15 MR. R~YNOLDS& !Jbjection 'lour 1:inor 

.·16 I have to put a conditional exception in here 

17 because there s been no evidence hefore the Court to 

l~ support the hypothe~lcal questi~n tnat he sufferad 

1~ any pu~monary emboli. 

2 u A-nd · · ~ i t b o u '- b a v i n g t ~l ~ u en e f i t of _t-he 

21 testimony~ which I assume be•s ~oing to try to tie 

l~ in later, I can only make a tenative obje~tlon 

·23 I also would nave to object 0:1 ~he· 

24 grounds that I don·t know wbetber tnere s any degree 

25 
) .. 

of pu lmoua ry embo 11 or -- I think 1 t s too I&uch in 

--?trJ 
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l the oack to tnis doctor. 

. ~ The que~tion is to~ ~ague and too 

J indef1~1te fQr bim to give anytbing otner than a 

4 guess or conjecture. 

~KE COUR~t Mr. Reynolds, if tne 

E question is now being put to t~e doctor can b~ tied 

1 in by export testimoay, as far as the existence of a 

t p u 1m on a r y e m·b o 1 i h a v 1 n 9 o co u r r e d , I w o \11 d p e r m i t. ·1 t . 

~ In .so fa r as the que~ t i on as to 

10 multiple olottin9, the doctor bas defined th~t as 

ll a9ainst an emDolus. 

1~ A~ain, if the doctor thinks be·s 

l~ com~entent to comaeut on that, tben that's in the 

l4 doator•s realm asad t will peraait tnat. If tne· 

15· doctor feels h~'s aot coapetent to comment on that 

lE witn tne w~y ,Mr. Jebnson has put it to him, the 

1' doctor can so state and he won't ~ake any comment 

18 MR. REYNOLDS: All right, sirft As I 

lS say, I don't know wbether we are going to have· 

2~ evidence tG support it. 

21 182 COURTa Of course, if we don·t, 

2~ lt will be out. 

23 ,1( R • J 0 H 1'1 S 0 N : It s unde rs·tood. 

24 't S.£ c 0 \J H r : As s u m l n g h ~ can t 1 e i t i n 

on tbat basis, 1•11 peru1i t: the que!.ition. But then 
I 
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1 the answer lies within the real~ of the doctor·as to 

l wbat Mr. John.on is trying to get fr~m him. 

3 

r· 
~ 

6 

d '{ l'4H. 1 JttNSOL~ s 

Q. 

1 Doctor? 

J 

Wo u 1 d yo u 11 k e t n (~ .:{ ·J e s t i o n a -J a i n 

~es, please~ 

MR. JOHNSON& would you read it ~ack 

~0 to him? r think I atated it as well as I could 

.Ll 

12 (Court Reporter read back 

lJ tne last question.) 

15 TtiK WITNt!SS: That would hav~ been 

.L1 likely. the condition he has in nis ri9ht foot 

17 would likely to cau~e a pulmonary emboli de~endin~ 

18 ou the physical. findi~ga of the patient at the· ti~e 

19 tnat he had the pul~~nary emboli. 

J:n other words y if t .. ne doctor who was 

~ i t a k i n q c a r e of 1'1 r .. s t ~ v ens f o u n d t .... ~ t ·"1 r ~., t .., v 1.'! a Pi 

22 ~as having signs of thrombepblebitis, which i~ 

2 3 c n r on 1 c 1.n f J. am m a t i on o f t.h e a e e p v e n () u s s y s t e •u 1 n 

24 his right lower extremity, then, ye~. 

25 I t we u 1 d de p e n d o n vi i1 a i:. t . l ~· in din J s 

BIGGS AND C~ES~IRE 
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And fOU have have those findi~1s 1 i~aglne. 

--· 
], tou are sayini is you can't really dt tbis time. 

4 state with any probaDility of medic~l certainty that 

~ it ~ould so ue aaused? 

·r H S WI '1' NESS 1 

I physical exam of the patient at the time that this 

~ occurred. 

9 I sustain Mr. ~eynolds' 

10 objection, Mr. Johnson. 

11 MR. JOHNSON: ~ll rig~t. Note my 

12 exception .. 

13 .I 

·' 

14 

15 B~ HR. JOriNSONa 

16 ~- Doctor, what is your total bill to 

'17 date? 

18 A. ~be total bill, my sacr~tary 

19 calculated out, to be $600 since November of ·79 

20 MR. JOdHSOH& All right. Answer Mr 

21 Re1nolds, please. 

23 

CROSS EXA~I~ATIJN 
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1 

\_.- 2 8 i t~K. RS1NOLDS: 

3 Q. Doctor Adelaar, in response to the 

4 question as to the pro~nosls for com~lete recov~ry 

t• 
:) r .. und~rscood you t~ say ther~ was ~ fair ~ro~n~tiis 

G for coillplete recovery. Isn't that what tou 3aid? 

7 A. In sy~pathetic distrophy, the 

3 conaition sympathetic distrophy, there's ~ fair 

~ proynosis for complete recovery. 

J.~ .J. All right. Well tnen in t t, i. s c .:i;.; e 

ll w o u 1 d 1 o u s a y t ., e r e 1 :;; a f a 1 r t:> r t) Sj il o ., i ::; ;. u r ~: r) :n 1·> l e t e 

12 cecovery? 

13 ~. There is a fair p~ognosis for 

14 c om p 1 e t e r e a o·'V \j r y '1 f ·~ e ' d n o t be en two a n d a ll a l t t o 

J.!l three yEtars from the initial· insult. 

l ,; Q .. All ri<)ht. In other words yc ~ould 

17 not say to Mr. Stevens today, You re not q /} i ng to 

18 get any better ? 

J.9 A. What was th• date of his i~jury? [ f 

lO y o u g i '-1 e. ~11 e t h a d a t e of b 1 s 1 n j u r y a '' . .J h ·.) v1 1 ·~ n 9 

' we re sittiuJ here today, then L c~n give JOU a 

iJetter idea. 

Q. May lvth1 '7a. and thls is Novat(loer 

T-wo years ba two and ~ half yaars 
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·-· 

l now. ~re we two and a half years y~t? Be -- Jes, 

,. 

J Just two and a b~lf 1 ·ar3 

~y opinion, in two an~ a nalf tears~ 

5 , •• ,. Stev~ns na;;; iHtproved to tnis ·>oi.lt v~hic., t/·3 seor: 

6 bim today, I would say ~ith hig~ medical pr~baOillty 

7 that there would be very limited f~ture im~rove~enc 

8 from tnis time. 

9 Y e s , the r e m a 'I be s or.' e i an p r o v a m e s\ t 

!0 during the next six months up to thcae yearsr bUt it 

11 would be my opinion that his condition six months 

12 froM now would be similar to what we•re seeing here 

lJ today 

14 Q. All rig 11 t. 1ou found that hl didn t 

15 respond to any of the therapy for pain that you had 

lS ~ivan him, is tr1at r~ght? 

.1. 7 A. Well, i we found that ·in ti1e tytJe of 
I 

18 tneC&iJY which we recommended to hiu1 w:1ich pri~~~aril'f 

19 started witn blocks of nis p~ripheral n~rves. he 

20 would get in~tial -- initially would get a g~od 

21 response, but it would not be long lasting respons~. 

22 rn other words, tnat one ~eek to t~o 

23 weeks after the block he would th~n be back in ui3 

24 si~llar s~tuation. ·r h e sa m e 'II e r1 t f o r t h a s t i : n u 1 .J t c. r . 

25 While he was usi~g the stimulator, i1e tlad good 

\ 
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1 relief of nia pain. 

2 out long term, there wasn't any 

cllfference from when be started using the sti·iRulator 

to what we see today. 

So, yes, he oan use the stim~lator 

and get -- still get good relief of his pain today 

1 but it has not decreased the intensity of his 

8 condition. 

9 y. wasn t there some doubt in you-r mind 

10 as to just how mucb pain be really na~ from his 

ll organi~ proolem? 

12 A. Yes. 

13 And tnat ~ beca~se yuu ~-you really. 

l 4 c a n • t e v a l u a t e -- you don • t h a v e any me a n s by· -;,., n i c tl 

15 you can register that or reaord it 

jJj A. In other words 

17 Q. measure lt, do you? 

A. We don't have -- I think what you r9 

19 asking, we don't have a means to register how ~uch 

20 pain those particular ~nysical findings are causing. 

21 ~e have no means to ~aantitate tnat 

22 aulount All we have the abl~itt to do is to 

24 

det~rmin~ whetner there le organic pain. 

. · In other llrds, is it cau~Jed oy 
:·'t.;i 

l 5 a n a tom i c a .1. s t r u c t u r e s w n i c h we a r e p r e s e n t e ct ·'" ·l t. h o r 
.. 
; 
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1 is it inorganic or p3ycholog1cul? 

0 _.,· 
2 AnJ thdt s what we trle\l to 

J .jitferentiate We can't tell-- I can·t tell h~w 

4 mu~h ~aln ~r. Stevun~ is having I can onl:1 

.r:, descrioe t., you my findin9s in evaluating a is foot. 

6 ~' t o ~ j e c t:. 1 v e .f i n d i n ':J s • 

7 Q. 'fhe faat that claim is p~ndin-J 

e acibinq out of the accident, ~idn t that in tour 

9 opinion, ha~e, perhaps, some part in nis continuin.g 

10 complaints? 

ll MR • .JOHNSON: I object to that 

12 question .. 

13 i1 HB CJURT I I think if th~ d3ctor is 
\ .. _ 

1 4 c a~ a b 1 e of an s \1 e r 1 ng t h a t he can a n s we r i t . If he 

l~ bas a medical opinion on that. 

15 ·raE WI 'i'WESS I My medical opinion is 

17 th~t any pdtient wbo comes to us under com~ensation 
I , 

lJ ha:.; --it islup to us to try to .show taat he nas an 

19 organic problem. 

I 

20 In other words, we are sceptic~l to 

21 all compensation. cases th~t ,come ·to us with cnr~nic 

2 2 p a i n f> a t t a r n s a n d f i n d 1 n g s s 1. m i 1 a r t ~ w h a t ~t r • 

.tl Stevens bad. 

24 ror that reason we go to len~L ts to 
j 

25 ~ake sure, with perso,ality inventory tes~i~g and 

·' ' 
I ; I . I, 

/ 
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··~ 

! tl s y c h i a t r 1 c eva l u at ions , to make s u r e that tile r e -i s 

2 an organic problem before us. 

3 I believe you say in a letter of 

4 April 25th, 1980 that he wlll be very difficult to 

S get back to work. 

6 MR.. REYNOLDS a . Perhaps we oug n t to 

7 approach the bench just a minute. 

8 rKB COURTa All ~lght. 

l() (Slde bar conference held 

11 outside hearing of Court Reporter ) 

ll 

14 · i:lY MK. ~EYNOLOS: 

Q. I think •Y question, Doctor wa$ 

15 didn•t you in a letter, which I have aow shown to 

17 you, suggest or say tbat bel meaning Mr. Stevens 
I 

18 ~ill be very dif;ficult to 9et back to work·, and if 

19 so,· wby did yo~ say tha-t? 

20 A. Yeao. Yea, I said that. It is tta y· 

·1. l tl r itn e f e e 11 n g t ()I 9 e t a 11 o u r , t} a. t 1 e n t s . b ·a c k t: . .;; t !1 e i r 

22 n~rrual pbysiol~gic state, which in Mr. Stevens case 

23 was back to worK •nd back to doing whatever 

24 recreational pursuits be so deslres. 

2~ I felt because of our e.i(peric.tnce with 
.. :, 
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l Sfmpathctic Jiatrophy, that Mr. ~Lev~ns at tndt 

2 p '1 i n t w a s no t. =3 o 1 n 9 to 9 e t m u c h. be t t ·~ r 

t approached him on sevar•l ~~casions 

•1 H-! c a us ~.:: i t .r i to s e n d t h e s e p e o p l e :- a ;:, :~ t h \.! m " h e n 

~ they ~an go ~ack to work -- ·oo you feel you can qo 

uacK to work? I adited Mr. Stave.:,s t.i1e sam~ typ~ o[ 

7 ~~estions and I got negative res~~n~es becaus~ he 

d f ~ 1 t n e o o u 1 o ~1 t d r i v e t h e p a r t i c ~ 1 a r " ~ h i c l .a w & 1 i :: h 

~ ·we talked about previously. 

lO Andw therefore, I felt at that ti~e 

11 that the ~rognosis of getting Mr. Stevsns back to 

1 his original ~orm of work was not good. 

13 u. C e r ·t a 1 n 1 y , y o u f o 11 n d t h a t h e w a s 

11 mentally capabl~ of a number of types of eiilployL.1ent 

15 didn't yllu? 

16 1\. I don t believe I·d be able to ans~er 

17 that question. I didn't -- as far a~ what 

ld 

A. The psychologist felt, yes, he. was ~ 

20 bright individual. I can check the -- they do an IJ 

21 portion, if you'd like me to -- in hls report. 

Q .. ~o, that·s all right. Now, llo\11 aoout 

23 driving a tractor-trailer for snort distances, say 

24 on the yar~. say at the assembly plant. at the Ford 

25 Motor CoU\_i?any;, rpovinq it from a place in the yard .to 

BIGGS ANO CHSSai~E 
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1 back it up to a loadin~ doaKf not an extended drive, 

just tr~nsferrin9 one trailer from one ~oint to 

ariother, he could do that, couldn't he? 

Any type of driving~ t~u d nave to 

5 r l.i a 11 y g i v e me w h a t t be a 1 u t c h . __ r a t 1 o i s , y o u k no «. 

6 I like to send tne 

7' patient back to work and see if he can or cannot do 

a lt 

I don't have any idea of t~e typ~ of 

10 truck you are talkln9 about but I think 

J.l tnink it would be in Mr. Stevens health 

12 trying to say is I feel he won't hurt himself bi 

13 9oing back and crying to drive toat tJarticular true.( 

14 you are talkin9 ~bout. 

!j If he can't drive it -- ia otner 

iG ~ords, he snould go back to the Ford c~mpany or 

17 whatever .. The ~upervisor and -- foreman or ~hoever, 

18 tne supervisor'and ~he industrial engineer-- should 
I 

19 s t a n d t h e r e and \'I a t c h h 1 m d r i v e t h i s t r u c k ~:1 n d t h · e n 

20 ·de te rmi ne then whether be would be able to dc.t.ve it 

j 

21 safely and how long hv d be ahle to drive 'i ·: 

. .. . .. • 1.· .. 
.. ~· .. 

. -· .. .. : .... . . .· .. .. ~ . .. 

2~ .ou ··.·,··.·· .· 

23 operate the c 1 u t c h · wi t h your 1 eft eo o t d._, '' t you? 

24 A. Rl.qbt. ~ou·re riqnt Main!y be the 

2~ ~as pedal and whether be could take his too~ 0ff 
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l the ~as ~edal quick enough to be safe. fhat v~ould 

2 b~ the main problsm. 

3 All ri9nt. 
·. 

4 A I· can t -- it would ;really depend on 

5 t ll e t 1:· u c k • And 1. w o u 1 d not be t h a t -- yo u · d ,l e e d a n 

6 i : • d u .=z; t r i a 1 s ~) e c i a 1 1 s t to -- 1 t w o u 1 d u e my o (> i n i on 

7 he could try driving it under controlled 

a circuill~tancea to determine whether n& could ~t 10t 

J. ~ut you're saying, in final a.-la!J.::;is( 

1 0 y o u • r e no t '.J u a 1 i f 1 e d to s at ? 

11 A. I m not qualified to sat \tlhetner lla 

l 2 a a 11 d r i v e the p a r t i c u 1 a r v e ill c 1 e t n a t 'I o u r e t a 1,, i , 1 ~ 

11 about because I'm not familiar with that. 

14 MR. R~YNOLDS: Thank you~ Ooct~~. 

1~ THE COURT: Anything else of th~ 

17 Joc,or? 

J u $ t -"l n e n r t ':J ;) 

1~ 

:' IJ 

21 

:l2 
;, 

2J 

\ 
25 Q. We are talking more a~out dis~ropny 
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1 d r e \I·~ n o t ? ·~' n e r e s 1 0 s s 0 f aLl 0 t i 0 n ~ ... n i c ~l 11 e ,,1 0 e s 

2 :l ,l v a t il a t i s n o c. r a J. a t e J t o d i ~ t r o p o y ? 

J A. 1'11 a t ' s c o r c e c t ~ 

In your meJical 

A. Let ~e qualify that In d 

~ ~ympathetic dis~rophf, you do get scarrin~ and 

7 fibrosis anj loss of motion. So it can all be t"' ~d 

9 in. 

~ rt~s impossible for ~e to 

l 0 cJ i f. f e r e r, t 1 a t P. t he a c t u a 1 c r u s h i n j u r y a il d · -- h 1 ::; 

!! J. o s s o f r a n 9 e o f m o t i o n f r o ;n t h e c c u s .1 i ~ j u r y -- ~ n a 

ll to differentiate th~ sympathetic distrophy wnien 

lJ \.!dUS\!d tht: loss of motion. 

.1.4 doth are related to lhe original 

l .J a <.: c i d e n t a 11 d u o t h c on t r 1 b u ted tl o t: n e l-.i d ~ o f .no t i o n 

1 6 t ll a t he h a s • 

J.7 o. i\ll right. Do-I understand. you to 

18 sa'f t~at there is a loss of ~aot.ion tnat \4ould t:~xi~>c 

1~ regardless of the sympathetic distro~~J? 

20 A. ~es. For example, we h~ve 

2 ! ~ '/ in p n t h e t i c d i s t r o ph y 1 n t h e u p p e r e ~ t. r a !n 1 t t .1 :1 ,. ll a 

' 22 ·~erson breaks thei·r wrist. Typically. an eljcrly 

23 femalfl 9ets a sympathetic distrophy in tha. upt>er 

24 axtrem1ty because of that. 

·rne injury was at the Y~rist but the 

2!4 
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1 proble~s which develop are in the fingers because 

;. t.aey lose tne ;notion of the finger joints ~hic~1 w.ere 

3 not ori1inally involved in the original injury. 

4 T ll 1 s 1 s t h e t y t> e o f t h i n 'J t in t r y i n g 

5 to explain. ~ven though he was injured to the ankle 

6 and the foot. I can·t tell you how much was dua to 

7 t ~~ e i n l t i a l c r u s b a n d ll ow m u e b ·. was d u e to t h e ., 
J s y .,, p a t n '"' t 1 c d i s t r o ph y w h i c: h e v o 1 \..e d a ."5 a r e :> u l. t ·.) -~ 

~-,, 

~ that CC\aSh. 

lU All ricant. In your opinion as a 

11 ill e d i~ a 1 tl r o b a b i 1 1 t y , i s the r e a 1 o s s o f !:.i o t 1 o n 

ll re~ulting from the crush and not the sympathetic 

ll diatrophy ~nich is permanent ln nature? 

l4 A. ~ea. 

15 Q. What is that percentage? Can fOU 

15 tell me? 

17 A I can t t e 11 you t ll ~ p e r c e n t a J e . 
) 

!a out there is some? 

l:J A ·rhere is a po~t~on· of his lo~s of: 

20 'notion wo~ld oe due to crusn and a portioal would be 

t 

ll due to tue Stktlpattletic distropt1y. A 11 d. i f J o u to t a 1 

2 4. t no s e to .g e ttl e r :.-~ e · d sea w il at we s a w o ll o u r 

23 examlnation to~ay. 

24 MR. JOH~SO~: All right. I t ~ 1 a 11 K 'i u u 

25 I can•t tell you the · 

215· 

.... ____ ·---·----·--·~-·-----------------·--~· .. --··-·--·-------·------· 



l exact percentaJe ho'rJ much of the crush cau.s~d 

2 1' H £ C J ~J R T : Mr. aeyoolct:;. 

J I have no furt:l1er 

4 ~,.i u 2 s t i ·=> n s of t ilf~ doc t. 4,) r . 

r f· we r e f i n is n e ~ 4 ·' i t. t1 

6 t il e d Y c c \> r , o o c to r. !\d. ~ 1 a a r i s f r e e t o g o :~ •J o u t ~ 1 i ·; 

7 callln~. 

d Mtl. JOkiNSO .. ~ I Exactly. 

9 ISE COIJ!\'1'1 Thank you~ Joctor. You 

10 are excused. l o u may 9 o a b o u t yo u r c ,1 11 i. n ·.J 

ll 

1'2 ft * • 

13 

14 

l:i 

• 'J 

17 

l.J 

20 

ll 

23 

24 
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l C .... :~ r I I? 1 ~ A 1' ~ 

4 ClfY ~i VIRGINIA BSACH, to wit: 

6 r , !J a r b a r a A w J en k i n s ~ ::; .t . 1~ PH. do 

0 a n t1 c () r r .$ c t t c a n ..3 c r 1 p t o f Illy S t ~ n o t 1 t? a n o t 1? s o t t :1 e 

~ ~roceedings had at the time and place in the caption 

lU 

l.l 

.l2 

tu~n t ion~d . 

/A: day of !I/7U. ~ l':JJl . ·rh is 

lJ 

14 

15 

---~~--d.Jf. ~~~-
sarbara A. ~~Z::ns 

16 

17 

18 I was commissioned as Barbara ~nn Walls 

19 My co~mission eipires June 29, 1984 

20 

21 

22 

23 

24 

25 
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J7 
of November 

In the Circuit Cottrt of the City of Norfolk, on the 2Oth 

, in the year 19 80 • 

WILL~ C. STEVENS Plaintiff 

vs LS0-499 

FORD MOTOR COMPANY Defendant 

ORDER 

day 

This day came the plaintiff, in person, and by counsel, 

and the defendant by Edward Hamilton, a superintendant, and by 

counsel, and thereupon came a jury, to-wit: Robert H. Wilmer, 

Velton Brooks, George E. Herder, Roland c. Osborne, Melvin L. 

Odom, Gordon S. Nicely and Wilkins J. Brown who we·re duly sworn 

the truth to speak upon the issue joined. 

Now the jury having heard a part of the plaintiff's 

evidence, Court was ~djourned at 5:00 o'clock, P.M. until 10:00 

o'clock, A.M. Friday, November 21, 1980. 

Morris B. Gutterman, 
Judge 
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The Court instructs the Jury that it was the 

duty of the defendant, Ford Motor Company, to exercise 

ordinary care in maintaining its equipment on its premises; 

and if you believe from a preponderance of th~ evidence 

that Ford failed to exercise such care, then it was guilty 

of negligence; and if you further believe from such evidence 

that any such negligence was a proximate cause of Mr. 
, 

Stevens' injuries,·then you must find your verdict in favor 

of Mr. Stevens unless you also believe from a preponderance 
. . 

of the evidence that Mr. Stevens was guilty of negligence 

which proximately contributed to cause his injuries . 

. J}''!:-J 
.If t-W~)) 
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The Court instructs the Jury that it was Ford's 

duty to: 

(1) Place·the dock plate in proper position so 

that its employees could unload the trailer; and 

(2) ~hat the automatic placing device, not being 

in proper working condition, it was Ford's duty to either 

repair the device, direct the trailer to another unloading 

place, or use reasonable care to place ~he dock plate into 

position using equipment reasonably suited for such purpose 

taking into consideration the availability of such equipment. 

And.if you believe from a preponderance of the 

evidence that Ford failed in these duties or any of them and 

that such failure was a proximate cause of Mr. Stevens' 

injuries, then you must return your verdict in favor of Mr. 
I I 

Stevens unless you ~lso believe from a preponderan~e of the 

evidence that Mr. Stevens was guilty of n~gligence which 

proximately contributed to cause his ~nj~ries. 
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The Court instructs the Jury that if you believe 

from a preponderance of the evidence ·that the exercise of 

reasonable care required that Ford, through its employees, 

use a fork lift to place the dock plate in position and that 

such a fork lift and operator were readily available, then 

Ford was guilty of negligence in failing to use them~ And 

if you further believe from such evidence that any such 

negligence was a proximate cause of the accident, then you 

must return your verdict in favor of Mr. Stevens unless you 

believe from a preponderance of the evidence that Mr. Stevens 

, was also guilty of negligence which proximately contributed 

to cause the accident. 
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The Court instructs the Jury that if you believe 

from a preponderance of the evidence that Ford Motor 

Company or any of its agents, servants or employees was 

guilty of negligence,_ and that any such negligence was the 

sole pro~imate cause of this accident, then the plaintiff, 

William C. Stevens, is entitled to recover and you must 

find your verdict in'his favor. 
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The Court instructs the Jury that even if you 

believe from the evidence that the unidentified man was 

not a regular employee of Ford, if you believe from a 

preponderance of the evidence that he' was instructed by 

Sanderlin to put the dock. plate into posi~ion; that 
I? 1 ? u v.!· r~ d l/cie: 

Sanderlin often,,& non-employees;,· 8 I such service 

and that this practice was ~one in the presence of Mr. 

Hamilton or other supervisory employees of Ford, who 

acquiesced in the practice, or through their silence 

failed to prohibit it, you have the right to believe from 

such evidence that the unidentified man was acting as an 

agent, servant or employee of Ford and that, therefore, 

Ford is liable for the negligence of the unidentified man, 

if any. 

And if you believe from a preponderance of the· 

evidence that the unidentified man was guilty of negligence 

which was the proximate cause of this ac,cident, then you 
0 ' 

must return your verdict in favor of William c. Stevens 

unless you also believe from a preoponderance of the evidence 

that William c. Stevens was also·guilty of negligence which 
i 

proximately-contributed to cause the accident. 
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The Court instructs the Jury it is not necessary 

that material facts be proven by direct evidence; they may 

be proven by circumstantial evidence, that is, the jury 

may drav1 all reasonable and legitimate inferences and 

deductions from .the evidence adduced before them. 
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The Court instructs the Jury that where the 

defendant relies upon contributory negligence as a defense, 

the burden is upon the defendant to prove by a preponderance 

of the evidence that the plaintiff was guilty of such 

negligence and that any such negligence was a proximate 

contributing cause of the accident and unless the defendant 

thus proves the existence of such negligence or unless such 

negligence appears from the plaintiff's own evidence or can 

fairly be inferred from all of the circumstances of the case, 

then you cannot find the plaintiff guilty of contributory 

negligence. 

And if the jury are uncertain as to whether the 

plaintiff was guilty of contributory negligence or if you 

believe that it is just as probable that the plaintiff was 

not guilty of any such negligence as that he was, then you 

' cannot find the pl~i~tiff guilty of contributory negligence. 
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The Court instructs the Jury that the term 

npreponderance of the evidence" does .not necessarily mean 

the greater number of witnesses, but means the greater 

weight'of the evidence or the degree of proof which you 

find more convincing and war~ of belief.· The testimony 

of one witness in whom the jury has confidence may constitute 

a preponderance. 

The jury are the sole judges of the weight to be· 

given to the evidence and the credibility of the witnesses. 

And in ascertaining the preponderance of the evidence and 

the credibility of the witnesses, you may take into consider­

ation the demeanor of the witness on the witness stand; his 

apparent candor, or fairness; his bias, if any; his intell.igence; 

his interest, or lack of it, in the outcome of the case; his 

opportunity, or lack of it, for knowing the truth and for 

having observed the facts to which he has testified; and from 

all of these and taking into considerqtion all of the facts 

and circumstances of the case, you are to determine the 

credibility of 'the witnesses and the preponderance of the 
I 

evidence. 
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If you believe that any witness.has knowingly 

testified untruthfully as to any material fact in'this case, 

you do not have to accept any of the testimony of that 

witness;. you may give that testimony such weight as·you feel 

it is entitled to. 
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The Court instructs the Ju+y·that if from the 

evidence and the other instructions of the court you 

find your verdict in favor of the plaintiff, then in 

assessing the da~ages to -which he is entitled·, ·you may 

take into consideration any of the following which.you 

believe from the evidence to have resulted from the 

accident: 

1. Any bodily injury sustained and the extent 

and duration thereof; 

2. Any effect of such injuries upon his health 

according to its degree and probable duration; 
·, 

3. Any physical pain and mentkl anguish 

suffered by him in the past and any whic~ may reasonably 
I 

be expected to be suffered by him in the future. 

4. Any di~figurement or deformity resulting to 

him and any humiliation or embarrassme.nt associated 
I 

therewith; 
I 

5. Any inconvenience .and d comfort caused in 

the past and any which will probably caused in the future; 
I 

6. Any doctors, hospital, n 

7. Any loss of earnings in the p~st by 
\ 

being unable to work at his calling; 

' 
\ 

\ 

.medical 

reason of ,/.0 . 
rJt-l/y 
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a. Any lo~s of earnings and/or lessening of 

earning capacity he may reasonably be expected to sustain 

in the future; 

And from these as proven by the evidence your 

verdict should be for such sum as·will fully and fairly 

compensate the plaintiff.for the damages sustained by him 

as a result of the accident, not to exceed the sum sued 

for in the motion for judgment. 
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The Court instructs the Jury that ·at age fqrty-two 

years William C. Stevens has a. life expectancy of thirty years. 
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You must not·consider any matter that was rejected 

or stricken by the Court~ It is not evidence·and shQuld 
.. 

be qisr~garded.· ·. 

,·. 
~. 

236 



The statement of ·counsel for the plaintiff referring 

to the amount sued for is not evidence in this case; you 

should not consider it in arriving at the amount of your 

verdict, if any. 
<::.-p~· -~~ .... ,. /4&~,,9 I ~ . L.· I:/ ' / / . . 
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You must not base your verdict in any way upon 

sympathy, bias, guesswork or speculation. Your verdict must 

be based solely upo~ the evidence and instructions of the 

court. 
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Your verdict must be based on the fac~s as you find 

them and on the law contained in all of these instructions. 

The issues in this case are: 

(1) Was the defendant negligent? 

(2) If it was negligent, was its negligence 

a proximate cause of the accident? 

On these issues the plaintiff has the burden of proof. 

(3) Was the plaintiff negligent? 

(4) If he was negligent, was his negligence a 

proximate cause of the accident? 

(5) Did tlie plaintiff assume the consequences of 

a known risk? 

(6) Was the risk assumed a proximate cause of the 

accident? 

On these issues the defendant has the burden of proof. 

(7) If th~ plaintiff is entitled to rec~ver, what 

is the amount of his damages? 

On this issue the plaintiff has the burden of proof. 
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Negligence is t~e failure to use ordinary care. 

Ordinary care is the care a reasonable· person would have 

used under the circumstances of this case. 

,· 
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The fact that there was an accident and that the 

plaintiff was injured does not, of it.self, entitle the 

plaintiff to recover. 

The plaintiff has the burden of proving by the greater 

weight of the evidence that the defendant was negligent and 

that his negligence caused the plaintiff's injuries. 
,, 

l. . ""Y\ J ' rt .... -; '/ ._. ll-' ~ 
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An interveni~g cause is an independent event, not 

reasonably foreseeable, that breaks the connection between 

the defendant's negligent act and the plaintiff's injury. 

An interveni~g cause breaks the chain of events so that the 

defendant's or~ginal n~g~~gent act is not the proximate cause 

of the plaintiff's injury. 
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Contributory negligence is the'failure to act as a 

reasonable person would have acted for his own safety under 

the circumstances· of this case. , . (';, ;-----) 
:·: . ...;· ..- '•·· _/'' 

,·, 
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If you find from the evidence that both the 

plaintiff and the defendant were negligent and that their 

negligence proximately contributed to the accident, you 

may not compare the negligence of the parties. Any negli­

gence of the plaintiff which was a proximate cause of the 

accident will bar the· plaintiff from recovering. ~ 

. . ~ 1/. ~ (A rtf•·~ ( 
~--~ 
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If you find by the greater weigpt of the evidence 

that the plaintiff fully understood the nature and extent 

of a known danger, and if he voluntarily exposed himself 

to it, he assumed the risk of injuring himself from that 

da~gei. The plaintiff cannot recover for injuries that· 

proximately resulted from assuming the risk of a known 

danger. 
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The Court instructs the Jury that unless you 

believe from a preponderance of the evidence that the 

plaintiff, William C. Stevens, (1) fully appreciated the 

nature and extent·of the risk and (2) that he thereafter 

voluntarily incurred it, then he was not guilty of 

assumption of the risk and ·the defendant may not rely 

upon that defense. 
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An employer is a person who has the right to control 

the way his employee does his work. 

An employee is a person whom the employer has a right 

to control in the way he does his work. 
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If you believe fran.the evidence that John Sanderlin made 

a simple reque.st to the uriidentified helper and that the helper 

was simply performing a favor in response to the r~est, that 

does not make the unidentifiEd. helper the employee of Ford Motor . 

Ccmpany •. 



The Court iri·structs the Jury that Ford Motor 

Company was guilty of negligence in failing to properly 

maintain the dock plate which was irivolved in this 

accident; and if you believe from the evidence that such 

negligence was a proximate cause of Mr. Stevens' injuries, 

then you must find your verdict in favor of Mr. Stevens 

unless you also believe from a preponderance of the 

evidence that he was guilty of negligence \-lhich proximately 

contributed to cause his injuries. 
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The Court instructs the Jury that if you believe 

from a preponderance·of the evidence that John Sanderlin 

directed the unidentified man to put the dock plate into 

position; that the words and tone of such direction were 

such as to denote that such directive was an order to be 

obeyed; and that the man's appearance in obeying Sanderlin 

indicated acceptance of the command, then you have a right 

to infer that the unidentified man was a regular employee 

of Ford acting as such. If you further believe from a 

preponderance of the evidence that such unidentified man 

was guilty of negligence which proximately caused the 

accident, then you must find your verdict in favor of William 

c. Stevens unless you also believe irom a preponderance of 

the evidence that Mr. Stevens was also guilty of negligence 

which proximately contributed to cause his injuries. 
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OMce or 
HUGH L. STOVALL 

Clerk or the 
Circuit Court 

NCII'folk, Vir1hria 

Jtrginla: 

of November 

In the Circuit Court of the City of Norfolk, on the 

, in the year 19 80 • 

WILLIAM C. STEVENS 

vs 

FORD MOTOR COMPANY 
ORDER . 

21st dtJy 

Plaintiff 

LS0-499 

Defendant i 

:; This day came again the plaintiff, in person, and by 

counsel, and the de·fendant by Edward Hamilton, a superintendant, 

and by couns~l,, and came as well the same jury heretofore impanel 

ed and sworn pursuant to adjournment on the 20th day of November, 

1980. 
Thereupon at the conclusion of the plaintiff·• s 

evidence and again at the conclusion of all of the evidence, the 

defendant, by counsel, moved the Court to strike the plaintiff's 

evidence and enter summary judgment in its behalf, which motions~ 

after having been fully heard and maturely considered by the 

Court, are overruled, to which actions of the Court, the defend-

ant, by counsel, note its exception. 

Now the jury_having heard all of the evidence and 
argument of th~ parties, ~ counsel, retired to its chamber to 

consider it~ verdict, and after some time returned into Court 

with a verdict in the following words and figures: "We find for 

. I 00 
Plaintiff in the sum of $704,000.x;c ... 

Thereupon the defendant, by counel_, moved the Court 

to set aside the verdict of the jury as being contrary to the 

law and the evidence and errors of Court, and to enter summary 

judgment ih its behalf, or in the alternative to grant it a 

,. 

.. .. 

new trial, the further hearing of whic~ mot~o~is c~ntinued. 

Mor/f~4£~terman, 250 /l 
.Judge 



VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF NORFOLK.. 

WILLIAM C. STEVENS, 

Plaintiff, 

v. AT LAW NO. LB0-499 

FORD MOTOR COMPANY, 

Defendant. 

MOTION TO SET ASIDE 
JURY VERDICT, ETC .• 

NOW COMES the defendant, Ford Motor Company, by counsel, 

and moves the Court to set aside the jury verdict heretofore 

rendered November 21, 1980, and enter final judgment in favor of 

the defendan·t or in the alternative to grant a new trial on the 

issues of liability and damages or in the alternative to require 

the plaintiff to make a remittitur of .that amount by which the 

verdict is excessive. For its grounds for said.motion, the 

defendant says: 

1. That the evidence shows that this Hono~able 

Court is without jurisdiction and that plaintiff's sole 

remedy is under the Workmen's Compensation Act of Virginia. 
I 

2. That the evidence shows that as a matter of law 

that the plaintiff was guilty of contributory negligence and 

assumption of the risk which proximately caused the accident. 

~ 

3. That there was no competent evidence upon which the 

jury could make a finding that the unidentified helper, described 

as Mr. X, was a regular employee of Ford Motor Company or a 

temporary employee for whose negligence Ford Motor Company would 

be liable. 

4. That there ~as no evidence of negligence on the 

part of any other employee of Ford Motor Company that could have 
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been a prox~rnate cause of the accident. 

5. That the Court erred in. granti~g Instruction 1; 
r------

Ford Motor Company had no duty to the plaintiff to exercise 

ordinary care in maintaini~g its equipment on its premises. 

The fact that the dock leveler was not functioni~g automatically 

was an open and obvious condition and therefore Ford Motor Company 

had no duty to ·warn plaintiff of it. 

6. That the Court erred in granting Instruction 2; 
. r---· ---

placing the dockplate'in proper position so that its employees 

could unload the trailer, repa~ring the device, .directing the 

trailer to another unloading place or using reasonable care to 

place the dockplate into position using equipment reasonably 

suited for such purpose were not duties owed by Ford Motor Company 

to the plaintiff. The fact that the dockplate was not in proper 

position, that it was not working automatically, that no 

direction to another unloading place was given, and that the 

equipment used and its suitability or uns\litability for such a 

purpose were at all ti~es open and obvious,to the plaintiff. The 

instruction fails to qua1ify the duty of Ford Motor Company to 

an invitee with reference to open and obvious conditions. 
I 

7. That the Court erred in granting Instruction 3; 

there was no duty on Ford to use a forklift to place the dockplate 

in position •. The Instruction is contrary to the evidence in the 

case which was to the eftect that the use of the "Johnson bar" 

by Ford employees and others was a frequent acceptable and safe 

method of lifting the dobkplate. T~is Instruction again misstates 

the law with rega~d totthe duty owed by an owner to an invitee. 
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8. That the verdict, in the amount of $704,000.00, is 

legally excessive indicating jury prejudice on the issues of 

damages and liability. 

ALLAN S. REYNOLDS, ESQ. 
White, Reynolds, Smith & Winters 
Post Office Box 3315 
Norfolk, Virginia 23514 

·cERTIFICATE 

I hereby certify that a true copy of the foregoing 

l-lotion to Set Aside Jury Verdict, Etc., ~as mailed this 19th day 

of December 1980 to 

....... 
I I '• ·., ;. :. · ~ 1 r l: L·r.:~ · ./)ec.. .. . . - . ~! •. )'-!\. .rWJ 

. ,., . . . ............ -. - . 
. . . . . . . . . ... . ... . • • • ., •••.• D. c~~ 

-·-·-·--- ---~·._...._. ___ _ 
.... f· ·.l. ~ ~:-: .. :i ... :-...... ··_. · . .;. ·, .. 
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VIRGINIA: 

IN THI<.! CIRCUIT COURT OF THE CITY OF NORI:'OLK 

WILLIAM C. STEVBNS, 

Plaintiff, 

v. AT LAW NO. LB0-499 · 

FORD MOTOR C0!·1P J\NY , 

Defendant.: 

MEMORANDUM OF FACTS AND LAW IN SUPPORT 
OF THE MOTION OF FORD MOTOR COMPANY TO 

SET ASIDE THE JURY VERDICT, ETC. 

ON BEHALF of the defendant, Ford Motor Compp.ny, the 

following Memorandum of Facts and Law in support of its motion 

to set aside the jury verdict and to enter final judgment in its 

favor or in the alternative to grant a new trial on the issues of 

liability and damages or in the alternative to require a remittitur 

by the plaintiff of that sum by which the verdict is excessive is 

respectfully submitted. 

FACTS 

Many facts in the case are undisputed. The defendant 

operates an automobile assembly plant in Norfolk which receives 

automobile parts by the truckload from time to time. Spector 
( 

Freight Lines makes frequent deliveries to the plant and often 

there are several Spector trailers parke~ at the plant. The 

plaintiff was employed· as a driver for Spector and for many years 

prior to the accident had made deliveries to the Ford Plant on a 

regular basis. 
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One of the facilities at the plant is the north loading 

dock at which heavy parts requiring th~ use of a forklift are 

offloaded. At each of·the doors where trailers are received there 

is a dock leveler, a device which, when functioning properly, is 

activated by the trailer backing against and pushing against a 

frame which causes the dockplate to rise and then when the trailer 

is in position under the. plate, it falls on the bed of the trailer. 

It frequently happened prior to the accident that.these·dock · 

levelers would be broken so that they would not operate automatically. 

However, unloading operations were not stopped because of this. 

The dockplates could be pried up by a number of means including 

using the blade of a fo~klift~ usi~g a lever· on wheels called a 

"Johnson bar., or rrstrongarm" .to pry from either side or from the 

end nearest the trailer ·or by·prying the dockplate up with a board. 

Stevens was froniliar with all these methods and had observed Ford 

employees and other truck drivers using various levers to pry up 

the dockplates and had done .so himself on many occasions. 

Usually, when a forklift was available, that was the 

device used to raise the plate. On this particular day Stevens 

was told before he went to the north loading dock that a forklift 

would be available to ra:1se the plate if the automatic leveler was 

not working. On other occasions he had observed and heard Sanderlin, 

the Ford Motor. Company forklift operator, request other Ford 
I . 

employees and other truck drivers to raise or assist in raising 

the dockplates. Stevens testified that supervisory employ~es of 

Ford had been present on prior occasions when Sanderlin made such 

requests. 
On the day of the accident, Stevens arrived at the plant 

and after dropping the trailer he had brought at the main receiving 

dock was told by a Ford .employee to take another trailer to the 

north loading dock. He was told by the Ford employee that he 255 
thought the dock leveler was functioning put if it was not, a fork-
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lift driver would be there to handle it. When Stevens arrived at 

the north loading dock and before he backed his truck up to the 

door.he noted that the H-frame was pushed back against the dock 

and knew that the dock leveler would not operate automatically. 

He placed the trailer within inches of the dockplate and went to 

Sanderlin, who was on a forklift, and requested that he raise the 

dockplate. At the time there was an unidentified man on the dock 

nearby who had a clipboard in his hand and a packing slip or 

papers on the clipboard and he was checking off the tag numbers on 

thr_~ racks of rnotocs ·that were on thl~ dock.. . (Hereafter this 

unidentified man will be referred to as "Mr. X".} In response 

to Stevens• request, Sanderlin turned to Mr .. X and said, "Hey, 

raise the dockplate fo~ this man so he can get his truck back to 

t:he dock." (Tp 33) Mr •. X then put his clipboard down on Sanderlin's 

desk, walked over to the corner and got the Johnson bar and 

attempted unsuccessfully to pry the dockplate up from both sides. 

Because the side of the dockp1ate was rounded it could not be pried 

from the side and kept, slipping and falling back down. (Tpp 108-111) 

The conditions existing ,were open and obvious to Stevens. 

"Q. Okay. So at that time before you had 

gotten hurt or anybody had gotten hurt, you 

were aware of the fact that if the strongarm 

slipped out from under the plate, the plate 

was going to come down and the plate was very 
l 

heavy? 

A. Yes, sir.", (Tp 112) 

Mr. X then went into the trailer and pried the plate up with th~ 

Johnson bar placed undelt the right side (as one looks fran the trailer 

into the loading door) of the plate. While Mr. X was holding the 
\ 

plate in the air, Stevens backed the trailer under the plate and 

in the process the Johnson bar was hung up under the plate. 
I 
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When Stevens went from his truck back into. the building 

·sanderlin was on the forklift right by the door. Stevens attributes 

this statement to Sanderlin: 

"The man's got the strongarm hung under the dock-

plate. Help him get it out. I've got to get 

this truck unloaded." (Tp 36) 

Stevens and Mr. X tried without success to free the strongarrn. 

Sanderlin got off his forklift and came and all three pulled on it. 

Stevens quotes Sanderlin as saying at that time: 

"I haven't got time to mess with it. You help 

him get that out from under there before you 

drop it." (Stevens s~ys this meant before he 

took the tractor out from underneath. the trailer.) (Tp 36) 

Stevens then obtained a 2x4 and attempted to pry up.the 

plate but the 2x4 broke. He then got a long and a short piece of 

4x4 timber. Stevens described what happened next: 

/ 

11 Q. Okay. How high was the dockplate above the 

bed of the trailer at that time? 

A. Approximately six to eight inches. 

Q. Six to eight inches. Okay. And I believe 

you told us that you said something to Mr. X at 

that time? 

A. When I first came in with the four-by-fours 

I told him not to touch the strongar.m or try to 

move it or anything until I told him to and he 

said that he. wouldn't. 

Q. All right •. So at this point you.'re telling 

him what to do and he's agreeing he's going to 

do what you said? 

A. That's correct." (Tp 127) 
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Suddenly, just as Stevens was kneeling and placing 

the 4x4 lever under the dockplate, the dockplate fell striking his 

right foot first at the ankle and then across his toes. The strong­

arm and the 4x4 were propelled into the trailer and Mr. X exclaimed, 

11 0h, my God. I just twisted it and it flew out. 

Are you all right? Are you okay?" (Tp 45) 

Stevens said he didn't know whether he put his foot under the edge 

of the dockplate (Tp 127) but the plate did hit him on his foot 

(Tp 129). 

QUESTIONS. INVOLVED 

1. Is plaintiff's exclusive remedy under the Workmen's 

Compensation Act? 

2. Was the pl~intiff, as a matter of law, guilty of . 

contributory negligence.and/or assumption of the risk which bar 

·his recovery? 

3. What duty was owed by Ford Motor Company to Stevens·, 

a business invitee? 

4 •. Was there competent evidence that Mr. X was or 

tempora~ily became a Ford employee f·or whose neglig.ence Ford 

Motor Company.would be liable? 

5. Was there competent.evidence that any Ford employee 

or that even Mr. X was guilty of negligence which was a proximate 

cause of the accident? 

6. Is the verdict of $704,000.00 legally excessive? 258 
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ARGUMENT 

1. PLAINTIFF'S EXCLUSIVE REMEDY IS UNDER 
THE VIRGINIA WORKMEN'S COMPENSATION ACT 
BECAUSE AT THE TIME OF INJURY HE AND MR. X 
WERE ENGAGED IN THE BUSINESS OF FORD MOTOR 
COMPANY. 

This issue was briefed and argued before the Court in a 

pretrial motion and the ruling was adverse to the defendant. We 

rely here on the argument and authorities cited to the Court at· 

that time. 
In addition, we now have the plaintiff's evidence that 

it was the obligation of Ford Motor.Company to unload the truck 

and to place the dockplate in the trailer. Plaintiff asserted, 

and probably got a verdict based upon the fact,that Mr• X became 

the employee of Ford Motor Company because Sanderlin requested 

·him to assist in placing the dockplate. Just as directly, Sanderlin 

instructed the plaintiff to assist Mr. X in extracting the Johnson 

bar after it became snagged under the dockplate. If plaintiff is 

correct that Mr. X became an employee of Ford Motor .company, l~ke­

wise Stevens became an employee of Ford Motor Company; he and Mr. X 

were fellow servants; they were both e~g~ged in the wor~ of 

Ford Motor Company in placi~g the dockplate in the trail~r 

to facilitate unloadi~g; and the sole remedy of each for 

injury is under the compensation act, 

2. PLAINTIFF ASSUI~D THE RISK OF A 
KNOWN DANGER AND WAS CON~RIBUTORILY 
NEGLIGENT IN PLACING HIS FOOT UNDER 
THE DOCKPLATE. . 

Plaintiff knew that he was working with a heavy steel 

plate which he estimated weighed.800 pounds. He knew that if 

you pried it up and the pry bar came out the plate would fall. 

He knew that at the moment prior to his injury it was being 

held in place by a pry bar on wheels. He recognized the danger 

if it fell and instructed his fellow worker, Mr. x, not to 

do anything that might cause it to fall. 259 



The Virginia Supreme Court has on many occasions de­

fined and distinguished contributory negligence and assumption 

of the risk. 

11 Tho defense of assumption of risk is closely 

associated with that of contributory negligence 

but is distinguishable from it. The essence of 

contributory negligence is carelessness, but 

of assumption of risk, venturesomeness --

the voluntary assumption of a known hazard. 

Assumption of risk rests on two premises: 

(1) That the nature and extent of the risk 

are fully appreciated; and 

(2) that it is voluntarily incurred ... 

Shook Company v. Barksdale, 206 Va. 45, 141 

S.E. 2d 738. 

In Shook Comp~ny v. Barksdale, supra, a truck driver 

was held not to have assumed the risk when, as he had done on 

numerous prior occasions, he stood on the back of a forklift 

to act as a counterbalarici~g we~ght to keep the forklift from 

tipping with a load of lumber.. He said that it had never 

tipped be~ fore with him on it and he didn't think it would tip 

this time. 

Without conceding that this case is a correct inter-

pretation of the law of ass~~ption of risk currently in 

Virginia, it is distinguishable from the case at bar. There 

it could be found that the plaintiff was the innocent victim 

of the negligence of the forklift driver who had the superior 

knowledge of the tipping characteristics of the heavily loaded 

forklift. That case seems to say that Shook would have had to 

• I have known the weJ.ght of the load of lumber and the weight of 
I 

the counterbalancing force in order to have assumed the risk. 
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In this case, Stevens had full knowledge that the 

dockplate was heavy, that it would fall down if the strongarm 

slipped out, that the strongarm was on wheels, and that ~t was 

hanging up on a piece of metal on top of the wooden strongarm. 

He certainly knew that the plate would fall down if the 

strongarm was removed. Whereas the forklift driver was di­

recting the operation in Sho~~~~~o~p·~~y·~--i'~---~~r case the 
'-··· ~···· .. 

plaintiff was directing the undertaking at.the time the accident 

occurred. 

Plaintiff nevertheless argues now that he could 

assume that the plate was not going to come down because three 

men had twisted and pulled on the strongarm without being able 

to dislodge it. However, Steven's assumption that there was 

no danger does not avoid the doctrine of the assumption of the 

risk as is well illustrated in McDowall & Wood v. Kilby, 211 Va. 

476, 178 S.E. 2d 497. In that case, a state trooper elected to 

drive on a closed portion of a dual highway that was undergoing 
repairs. He was aware that there had been a·ditch dug across 

the lanes he was drivi~g on· for the instaliation of a box 

culvert, but on the morni~g of the accident, he "preswned .that 

the ditch .was closed"~ In ruli~g ~gainst the plaintiff, the 

Court said, at page 478: 

11 Yet, aware of the situation Kilby elected 

to use the closed westbound land instead of 

the eastbound lane that had been converted· for 

two-way traffic. Kilby was in no·way a stranger 

to the situation that existed. By voluntarily 

proceeding on the presumption that the ditch 

was filled Kilby assumed the risk that it might 

be unfilled. We conclude that the evidence 

conclusively establishes that Kilby fully 
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appreciated the nature and extent of the risk 

and that he voluntarily assumed it." 

In High v. Coleman, 215 va. 7, 205 S.E. 2d 408, at page 8: 

11
• • • the plaintiff was .in the act of pulling a rope 

tied to a 35 to 40 foot tall tree which was being felled. 

ae was standing about 14 feet fran the trunk at the time. 

It was evident that the tree would fall toward 

him and that he would be struck by it if he did 

not get out of its path. The danger was open 

and obvious and he was bound to have appre-

ciated the existing hazard which was 

voluntarily assumed. We hold as a matter of law, 

that the plaintiff assumed the risk of injw:y and is 

barred fran a reoovery." . 

Here the plaintiff had to know that if the plate fell it would strike his 

foot, which had to be und~r the plate· at the time it fell. He 

was guilty of·contributory negligence as a matter of law in hav­

ing his foot under the plate, and he assumed the risk with full Jmowledge 

of the hazards involved by undertaki~g to dislo~ge the stro~garm 

by a makeshift arrang<~ment when he had the option of doi~g noth~~g. 

Although plaintiff says that he was anxious to have the trailer 

unloaded, there waf3 nothi~g compelli~g his action.. The only thing 

that getting the dockplate in position would accomplish, would be 

to provide a path for the forklift. He could not and did not in-

tend to unload th~ trailer ~imself. His actions were not going to 

make Sanderlin available any earlier to unload the trailer. Before 

any forklift could enter the trailer, by plaintiff's own testimony, 

it would not have taken more than a minute for the forklift to 

lift the plate and s~fely remove the strongarm. 
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3.. NO DUTY WAS OWED BY FORD MOTOR 
COl~ANY TO THE PLAINTIFF, AN INVITEE, 
AS TO THE DOCK LEVELER, THE CONDITION 
OF WHICH·WAS OPEN AND OBVIOUS. 

·The Court has· by Instructions 1, 2 and 3 stated that there 

was a duty on Ford Motor Company to the plaintiff to exercise 

ordinary care in maintaining its equipment, to place the dockplate 

in proper position, to repair the dock leveler, to place it in 

position using proper equipment; which the jury could find neces­

sitated the use of a forklift,or· to direct plaintiff's trailer to 

another place for unloading. It is respectfully submitted that 

this is not a correct statement of the duty owed to an .invitee. 

In Atlantic Company v. Morrisette, 198 Va. 332, 94 S.E. 2d 220, 

a case involving a truck driver who was loading sacks of potatoes 

from a hand truck onto his employer's true~, the Court stated the 

duty as follows, page 333: 

"Since plaintiff was on defendant's premises as 

its invitee, it owed him the duty to use ordinary 

care to have its premises reqsonably safe for his 

visit. In the instant case this duty of ordinary 

care required that defendant give plaintiff notice 

or warning of latent dangers which were known or 

should have been known to it and were unknown to 

plaintiff, but no notice or warn~g was required 

if the all~ged·da~gerous condition was open and 

obvious to a person exercisi~g reasonable care 

for his own safety~ Therefore, in order for 

plaintiff to sustain his charge of negligence 

the unsafe condition relied on must be one of 

which defendant knew or should have known, and 

one of which plaintiff did not know and which 

he could not reasonably have discovered." 
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This statement of duty had been stated prior to and has consistently 

been restated subsequent to the Atlantic Company case. Julian 

E. Trimyer and Saint Paul-Mercury Indemnity Company v. Norfolk 

Tallow Company, Inc., and Virginia Electric and Power Company, 

A Corporation, 192 Va. 776, 66 S.E. 2d 441, The Great Atlantic 

and Pacific Tea Company v. Mattie Lee Rosenberger, 203 Va. 378, 

124 S.E. 2d 26, Alex Gottlieb, Trading as Savemore Supermarket 

v. Lorene A. Andrus, 200 Va. 114, 104 S.E. (2) 743, .williamsburg 

Shop v. Weeks, 201 Va. 244, 110 S.E. 2d 189, Tazewell Supply v. 

Turner, 213 Va. 93, 189 S.E. 2d 347, Reliable Stores v. Marsh, 

218 va. 1005, 243 S.E. 2d 219. 

First, let us consider the duty to have its premises 

reasonably safe for plaintiff's visit. The Court has equated this 

with a duty to maintain and repair the dockplate if it did not 

function automatically. However, there was no evidence of any 

negligence on the part of Ford Motor Company that caused the dock 

leveler to malfunction. Furthermore, there was no evidence that 

the dock leveler was unsafe when it did not function automatically. 

In fact, the evidence was to the contrary, that all of the dock 

levelers frequently failed to function automatically in which case 

the plates were raised by a number of different methods and there­

after functioned normally. Stated succinctly, there is no evidence 

of a duty to have an automatic dock leveler. 

The more fundamental error is to ignore· the fact that 

an owner's duty to an invitee is in the alternative~ .Either the 

owner must exercise ordinary care to maintain.the premises or 

it must warn ·of ~atent qonditions. And where the condition is 

open and obvious to the plaintiff there is no duty to warn. 

If the failure to exercise ordinary care r~sulted in an unsafe 

condition on the premises and that per ~ would place liability 

on the owner, then the owner would be an insurer of the safety 264 
of the premises. 



Even assuming that a non-automatic dock leveler was 

unsafe, the defendant's only duty with reference to it was to 

warn the plaintiff, if the condition was not open and obvious. 

As stated in Tea Company v. Rosenberger,· supra, at page 380: 

11 The defendant was under a duty, in the exercise 

of ordinary care, to have its premises in a 

reasonably safe condition for the plaintiff's 

visit. And the plaintiff had the right to 

assume that the defendant had discharged its 

duty and that she was upon safe premises until 

she knew, or should have known, of an unsafe. 

condition. 

In discharging its duty, the defendant was required 

to warn the plantiff of hidden dangers which were, 

or ought.to have been, known to it but which were 

unknown to her. · And where the danger consisted 

of a foreign substance on the ~loor, although 

caused by the ~ct of another customer, the 

defendant was required to remove the substance 

without unreasonable delay after it knew, or 

should have known, of its presence. 

The defendant was not, however, required to warn 

the plaintiff of a dangerous condition that was 

open and plainly visible to a person reasonably 

alert for his own safety. Nor was it required 

remove the fore~.gn substance in leS?s time than 

ordinarily required for such. a task." (.citations 

omitted) 

Stevens knew before he backed his trailer to the dock that the 

dock leveler would not function automatically. When the attempt 

was made to pry the plate up from the sides, he again.observeq 
) 
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the fact that it was heavy and that it would fall down if the 
strongarm slipped out. When the strongar.m was placed under the 

end of the dockplate and Stevens backed his truck under it he 

became aware of the fact that the s~rongarm was stuck under a 

very heavy metal plate •. There is absolutely no evidence that 

Ford Motor Company. had any knowledge about the conditions other 

than what plaintiff knew. Plaintiff was aware that a forklift 

could probably safely raise the dockplate. He was aware of the 

fact that a forklift was not being used and that the method 

~ployed was of his own invention. 
Since everything about the dock leveler was fully ap-

preciated by the plaintiff as a result of his prior experience, 

as a result of his participation in the efforts to raise it on 

the day of the accident and as a result of his own direction of 

the operation to remove the strongarm from under the dockplate, 

Ford Motor Company breached no duty owed to the plaintiff·with 

regard to the dock leveler. 

~pis is ana~ogous tQ a claim for breach of an implied 

warranty of fitness when .the product has an obvious defect. For 

example, in Brockett v. Harrell Brothers, 206 Va. 457, 143 S.E. 

2d 897, plaintiff claimed a breach of an implied warranty of the 

fitness of a ham because it contained buckshot. The Court, in 

remanding the case for.retrial, cautioned at_~~~e 463: 
"However, if the condition of the ham of which 

the plaintiff complains was known, visible or 

obvious to her, there was no liability on an 

implied warranty of fitness by the defendants, 

or either of them,- to .her. This i~ so because 

the presumption is that the plaintiff contracted 

to buy this food product in its obvious or known 

condition. (citations omitted) 266 
Instructions ·1, 2 and 3 erroneously mislead the jury to believe that 

Ford was an insurer of its premises. 



4. THERE WAS NO COMPETENT EVIDENCE TfmT 
MR. X WAS OR TEMPORARILY BECAME AN EMPLOYEE 
OF FORD MOTOR CO~~ANY FOR WHOSE NEGLIGENCE, 
IF ANY, IT COULD BE HELD LIABLE. 

·The Court will recall what.is not reflected in that part 

of the transcript of the evidence that has been presented with 

this Memorandum, that during the argument on Instructions doubt was 

expressed as to whether. or not the plaintiff had presented suf­

ficient evidence upon which to base an argument that Mr. X was 

a regular employee of Ford Motor Company. However, the Court 

finally stated that Mr. Johnson would be permitted to argue in the 

alternative that Mr. X was a regular employee or that he temporarily 

became an employee of Ford Motor Company. This argument was made 

in closing. 

There was no direct identification of Mr. X. Although 

Stevens testified that·he had been going to the Ford Plant 

regularly over a period of time and was thoroughly familiar with 

a number of the pe~sonnel there, he had never seen Mr. X before 

and had not seen him since the accident. He did not know.his name 

nor by whom he was employed. The only evidence was that, 11 the man 

had a clipboard and was -had a packing slip or papers on the clip­

board and he was checking off the tag numbers on the racks of motors 

against the numbers on his packing slip. •• (Tp 32-33) Stevens did 

not :t;ead what was on Mr. X' s clipboard. (Tp 103) He admitted that the 

man could have been another driver checking equipment or material 

that he had hauled on his trt,tck. (Tp 95) Nevertheless, the plaintiff asked 

the jury to infer from the fact that the man had a clipboard and was 

apparently checking tags on engines on the dock that the paper on 

the clipboard was a Ford Motor Company document and from that to 

infer that the man was checking the eng~nes on behalf of Ford Motor 

Company and was th~ref~re a Ford employee. ·Plaintiff also points 

to the fact that Sanderlin said to Mr. :x, ••Hey, raise .the dock- 267 



plate for this man so he can. get his truck back to the dock.", 

and suggests that from this la~gu~ge an inference can be drawn that 

this was C!l com."lland rather than a request .and from this inference of 

a command ·can be drawn the inference that one who takes commands 

must be an employee. Plaintiff also points to the fact that Mr~ X 

went and got the strongarm without further directions as to its 

location and attemp~ed to rai~e· the dockplate in the normal manner~ 

From these facts he draws the inference that the man had had prior 

experience doing that act and from that· inference would draw the 

inference that he must have had that prior experience as an 

employee. Such a frail foundation .is not sufficient to support the 

contention that Mr. X was a regular employee of Ford Motor Company. 

As the Court stated in Lugo v. Joy, 215 Va. 39, 205 S.E. 2d 658, 

"An inference ·cannot be founded on another 

inference or ~.mere guess. SEE Southern 

Ry. Co. v. Mays, 192 Va. 68, 76, 63 s·.E. 2d 

720, 725 (1951); Va. Elec. & Power Co. v. 

Courtney, 182 Va. 175, 184, 27 S.E. 2d 917, 

921 (1943)." 

Alternatively, plaintiff argues that Mr. X became a 

borrowed servant of Ford Motor Company by reason of the fact that 

Sanderlin made the request that he assist Stevens and because in 

the past Sanderlin had made.simi1ar requests in the presence of 

Ford supervisory personnel with their apparent consent. However, 

Stevens admits that if Sanderlin asked another truck driver to 

assist him in raising the dockplate, such other driver was not 

obligated to comply. 'Likewise, Stevens said that if he had been 

asked to help someone else, he would not have been obligated to 

comply. (.Tp 99) Furthermore, Sanderlin did not give Mr. X any 

specific directions· as to how to accomplish the work. Sanderlin 

did·not attempt to exercise any control over the method of doing 268 
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the work. To the contrary, he is reported to have directed 

Stevens to help Mr. X extricate t~e strongarm. And, as has been 

pointed out. before, it was Stevens who was directi~g Mr. X at the 

time the accident occurred •. 

In Jacobson v. Kirn, '192 Va. 352, 64 S.E. 2d 755, a case 

in which an attempt was made to charge the owner with the n~gli­

gence of the helper employed by .the janitor at a buildi~g, the 

Court.set forth the following general rules: 

"
1 It may be stated as a general proposition of 

law that unles~ authorized expressly or impliedly 

the servent has no authority to employ other 

persons to assist him in the performance of 

his duties, or delegate the performance of such 

duties to othe~s; and the master will not be 

held liable for the negligent acts of such 

sub-servants who are employed or allowed by 

the servant to assist ·him without the master's 

authority, consent or ratification.•" 

* * * * * 

"'A master is one who has the power to control, 

and a servant is one whose duty it is to obey. 

Plainly this relationship did not exist here. 

Kincheloe had no power to control Arrington 

and Arrington was not under the necessity of 

obeying him. • " 

Although stated in a slightly different context where the question 

was whether or not the relationship of master-servant or independent 

contractor existed, the Court stated in N&W Railway v. Johnson·, 

207 va. 980, 154 S.E. 2d 134, at page 183: 
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"In determining whether a master-servant re-

lationship exists, the crucial question is . 

whether the ~ailroad had the right to control 

not merely results but the progress and details 

of the work." 

In this case, Sanderlin and his superior, E~ward Hamilton, Uaterial 

Handli~g Superintendent, both testified that Sanderlin did not have 

the authority to hire assistants. (.Tp 144 and· 152). In fact, 

Hamilton testified that even he had no authority to hire and fire 

at Ford Motor Company.(Tp 145) 

Taylor v. Balta. & o. R. Co., 108 Va. 817, 62 S.E. 798, 

involved a plaintiff who· contended that he became the servant of 

the railroad because the conductor, whose crew were out of place, 

called on the plai~tiff to help him, saying, "Jump up here, Bill, 

and help me check this out. I am late and my men.are out of 

place ... The Court in ruling that the railroad was not responsible 

for the injury involving loss of the plaintiff's hand quoted with 

approval, at page 821, the following: 

" • 1'-t>re is essential than a mere order or request 

to couple cars at one tine a.tXi place, or doing a 

s.ingle act, to constitute an employment within the 

scope of the :inplied authority of the conductor. 

It nust be to render service to sate extent continuous 

in its nature. , .. 

* * * * * 
"We are satisfied from the pleading and 

evidence, not only that the £~eight conductor 

had no authority to create the relation of 

master and servant between the company and 

the plaintiff, but also that he had no 
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intention of establishing any contractual 

relations between them. On the contrary, it 

is obvious that what occurred amounted merely 

to a request by the conductor of an acquaintance 

to perform a casual service for his accommodation, 

which was responded to in the same spirit of 

good-fellowship, without either promise or 

expectation of reward.~ 

Certainly, Sanderlin's simple request to Mr- X that ~e render 

assistance to Stevens cannot be ex~9gerated into an intention, 

coupled with implied aut~ority,. to employ Mr. X on behalf of 

Ford Motor Company. If such. a request is not of itself suf-

ficient to establish. the relationship of master and servant, 

cert~inly the fact that similar requ-sts had ·been made in the 

past cannot, by simple multiplication,·make any stronger case. 

There was no competent evidence to support a contention 

that Ford Motor Company was in any way liable for the negli­

gence, if any, of Mr. X. Instruction 4 was erroneous in the 

absence of any evidence upon which to base a finding of negli­

gence on the part of any regular Ford employee. Likewise, 

Instruction 5, specifically.directed to the temporary emplo~t 

of Mr. X is without competent evidence to support it. 

5. THERE WAS NO EVIDENCE THAT ANY 
FORD EMPLOYEE OR THAT MR. X WAS GUILTY 
OF NEGLIGENCE WHICH WAS A PROXIMATE 
CAUSE OF .THE ACCIDENT, WHICH CAUSE 
THEREFORE LEFT TO SPECULATION. 

The only evidence of any act of omission of any Ford 

· employee specifically relating to the incident out of which 

plaintiff's injuries arose, was that of ,Sanderlin. There was no 

evidence that what he did, which was.to attempt to assist Stevens 

and Mr. X to pull the strongarm out from under the dockplate, 271 
caused the accident. He had a duty to use ordinary care when he 



undertook to assist Stevens, but, as has been pointed out above, 

Sanderlin owed no other duty to Stevens and therefore was not 

otherwise negligent. 

The mere fact that Stevens told Mr. X not to touch the 

strongarm does not establish a duty for Mr. x. In other words, 

Stevens can't by his statement establish a duty on Mr. X to re­

frain from touching the strongarm, the violation of which would 

make Mr. X liable in damages!" In view of the fact that first Stevens and 

!ott'. x, and then Sanderlin, Stevens and· Mr. X had pulled and 

twisted the strongarm without being able to extri~ate it raises 

a question as to whether or not it was foreseeable to Mr. X that 

his confessed act of twisting 'the strongarm was in fact the 

proxL~ate cause of the fall of the dockplate. If, as counsel 

has a~gued, Stevens had no reason to think that the dockplate 

might fall in view of the fact that three stro~g men had pulled 

on it without success, by what stretch of the imagination should 

it have been foreseeable to Mr. X that his twisting the strongarm 

alone would cause it to fall. Furthermore, what duty was there 

on him to anticipate that Stevens would position himself so that 

his foot would be under the dockplate if it fell. Certainly, it 

was no more foreseeable to Ford Motor Company that such a result 

would occur from the undertaking. 

In fact, the only evidence we have as to the cause of 

the strongarm coming ~ut is an inference to be drawn from the 

exclamation of Mr. X following the· accident that he twisted it 

and it came out. As noted, twisting the strongarm in the past 

had not caused it to come out and it is really only speculation 

that any action by Mr. X caused the bar to come out and the plate 

to fall. Plaintiff's own testimony is that he had the 4x4 lever 

partially under the dockplate, and it is equally probable that 

some action on his ~art caused the strongarm to become dislodged. 
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6. THE VERDICT OF $704,000.00 IS 
SO DISPROPORTIONATE TO THE INJURIES 
PROVED TnAT IT SHOULD SHOCK THE 
CONSCIENCE OF THE COURT. 

Plaintiff suffered a painful injury which was at first 

felt to be nothing more than a severe bruise, but which developed 

over a period of time into, at worst, a permanent partial dis­

ability rated at 40% of the right lower extremity. He suffered 

a great deal of pain and. inconvenience and underwent long and 

painful therapy in an attempt to be cured. He is now required 

to wear a right lower leg brace from time to time and is 

restricted in the amount of weight he can lift and in his ability. 

to ambulate over rough terrain. He is unable to stand for long 

periods of time and has to avoid employment subjecting him to 

extreme temperature variations.. Nevertheless, by hi.s own 

testimony he is not totally disabled and has been seeki~g 

employment within the ra~ge of his capabilities.. It is true 

at the time of the trial he had not found employment, but there 

is nothi~g to suggest that he will not be able to be gainfully 

~~played in the future. The proven medical expenses.totaled 

less than $5,000.00. 

The Supreme Court of Virginia in the recent, as yet 

unpublished, opinion of Rutherford v. Zearfoss, Record No. 781364, 

decided November 26, 1980, quotes the following principles re­

garding the function of the Court with regard to excessive 

verdicts: 

"'But if it appears that the verdict is 

so excessive a$ to shock the conscience of 

the Court and to create the impression that 

the jury has been influenced by passion, 

corruption or prejudice, or has miscon-

ceived or misunderstood the facts or the 
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law, or if the award is so out of proportion 

to the injuries suffered to suggest that it 

is not. the product of a fair and impartial 

decision, then it becomes the plain duty of 

the judge, acting within his legal authority, 

to correct the injustice.'" 

Rutherford v. Zearfoss, supra, also stands for the 

proposition that when the trial judge has concluded that a verdict 

is excessive he has the discretion to decide whether a new trial 

should be on damages alone or on all issues ab initio. In this 

case we can only conclude that sympathy for the plaintiff, anger 

at a large corporate defendant because of a mistaken belief that 

it had a duty to protect and insure invitees, or both, affected 

the verdict as to both liability and damages. Therefore, as an 

alternative only, the defendant would move for a new trial on 

all issues because of the excessiveness of ·.the verdict, or 

require the plaintiff to remit that amount by which the verdict 

'is excessive~ 
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CONCLUSION . 

It is respectfully submitted that for all of the 

foregoing reasons this Honorable Court should declare that this 

matter falls within the Workmen's Compensation Act and that 

it ·is without jurisdiction, or set aside the verdict and enter 

final judgment for the defendant or grant a new trial on all 

issues or require the plaintiff to remit the amount by which the 

verdict is excessive. 

Respectfully submitted, 

I 

ALLAN S • REYNOLDS , ESQ • 
White, Reynolds, Smith & Winters 
Post Office Box 3315 
Norfolk, Virginia 23514 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

WILLIAM C. STEVENS, 

Plaintiff, 

v. AT LAW NO. LS0-499 

FORD MOTOR COMPANY, 

Defendant. · 

MEMORANDUM OF LAW IN REPLY TO THE PLAINTIFF'S 
MEMORANDUM IN OPPOSITION TO THE MOTION OF FORD 

MOTOR COMPANY TO SET ASIDE THE JURY VERDICT, ETC. 

ON BEHALF of the defendant, Ford Motor Company, the 

following memorandum of law in reply to ~he memorandum which 

tiJe plaintiff has submitted in opposition to the motion of Ford 

Motor Company to set aside the jury verdict and to enter final 

judgment in its favor or in the alternative to grant a new trial. 

on the issues of liability and damages is respectfully submitted. 

This memor~nd~ will deal exclusively with those issues 

discussed by the plaintiff and in the order presented. 

FACTS 

The defendant will adopt the statement of facts sub-

mitted in its earlier memorandum for the purposes of this 

discussion. 

QUESTIONS INVOLVED 

1. Was the plaintiff as a matter of law·guilty of 

contributory negligence and/or assumption of the risk which would 

bar his recovery? 

2. What duty was owed by Ford to the plaintiff, Stevens, 

a business invitee? 276 



3. Was there competent evidence that Mr. X was or 

tempo~arily became a Ford employee for whose neg1~gence Ford 

Motor Company would be liable? 

4. Was there competent evidence that any Ford 

employee or that e\· :~n Mr. X was ·guilty of negligence which was 

a proxi~ate cause of the accident? 
ARGUMENT. 

1. PLAINTIFF ASSUMED THE RISK OF A 
KNOWN DANGER AND WAS CONTRIBUTORILY 
NEGLIGENT IM PLACING HIS FOOT UNDER 

. 'TIIE DOCKPLATE e' . . . . . . . . .. 

A. ASSUMPTION OF .THE RISK 

In response to the argument that the plaintiff 

assumed the risk of a known danger while performing the operation 

that resulted in his ·injury the plaintiff makes the following 

assertion: 
The evidence clearly discloses 
that no danger to Stevens · 
existed prior to the act of "X" 
in twisting _the Johnson bar. 
Therefore, there being no danger 
it cannot be said that Stevens 
assumed the risk of it. (PM 11) 

This is a completely .untenable position in light of the 

evidence. The plaintiff testified that he had been making 

deliveries to the Ford plant since 1957 and on a regul~r basis 

since 1975, during whi~h time he lifted dockplates and put them 

into position ••three or four times a week 11
• (TP 5, 96-98) The 

plaintiff was cogently aware of the weight of the dockplate·and 

the precariousness of his position as seen by his instructions to 

Mr. X, "don't touch the strong arm. Don't move it. Don't do 

anything unt.il I tell you to." (TP 38) These instructions and 

the-subsequent injury are a good indication that not only did 

danger exist, but Stevens had knowledge of it. 
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The defendant will not repeat all the distinctions 

between the present case and t~at of Shook· Cornpa·ny v.· B'a·rksdale, 

206 Va. 45 (1965), which plaintiff asserts controls the issue at 

hand, but will note that in Shook ~he Court ruled that the plain-. 

tiff did not assume the risk of' the overloaded forklift tipp.ing 

over because he had never seen this happen before and "had no 

idea" that it would. Stevens on the other hand, had seen identical 

dockplates drop into position three or four times a week for the 

past three years. His instructions to Mr. X in ·this situation 

show.that he was aware of the precarious nature of his position 

and what might happen if Mr. X so much as "touched" the Johnson 

bar which was supporting the dockplate. 

This brings us to the case of Amusement Slides v. 

Lehmann, 217 Va. 815 (1977) in which :the plaintiff was riding an 

amusement slide and was injured by reaching excessive speed due 

to the failure of an employee to·spray water on the slide. The 

plaintiff maintains that the act of Mr. X is comparable to the 

omission of the employee in Lehmann. However, the Court based 

its ~uling in the Lehmann case on the absence of any warning to 

the plaintiff of the consequences of employee inattention: 

And, contrary to the de­
fendant's assertion, the 
evidence of the plaintiff's 
prior rides on similar 
slides, of the minor injury 
to a child rider witnessed 
by a plaintiff, and of 
reluctance by plaintiff's 
ailing companion to ride, 
is not sufficient to make 
assumption of the risk a 
question of law in this 
case. Those circumstanc·es 
·afforded no war·n·in·g to 
plaintiff of emoloyee in­
attention, which wa·s the 
r1sk here 1nvolved. 
(Emphasis added) Lehmann 
at 820. 
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Again, the experience of the plaintiff, Stevens, has 

everything to do with the distinction between these two cases. 

In contrast to the hapless slider, Stevens had maneuvered dock­

plates two or three times a week for at least three years. He 

also had ample warning·of all the present circumstances as seen 

by his instructions to "X". If the plaintiff in Lehmann had 

ridden this.slide several times a week for three years and then 

stood at the top of the slide and said to the n~gl~gent employee, 

"now don't fo~get to spray that water when I come down" then the 

omission in·. ·Lehma·nn could be c·ompared to the alleged action of 11 X" 

·but not otherwise. The decision in Lehmann was a close one, as 

seen by the dissenting opinion and one might well guess what effect 

these added circumstances would have had on the outcome. The evi-

dence in this case will not support a contention that Stevens was 

not aware or did not appreciate the risk involved because he had 

no idea that the dockplate might fall. 

Plaintiff has cited the case of N&W Rai·lway v. Chrisman, 

219 Va. 184 (1978) in support of.his argument that Stevens did 

not assume the risk of manipulating the dockplate with two 4x4's 

and in placing his foot in a position to be injured. The Chrisman 
I 

case involved a boxcar door with a defective guide or track at 

the top which fell on the plaintiff as he was attempting to open 

the.door through the use of a crank device calleda 11 come-along"~ 

In that case N&W argued that the plaintiff neglected to inspect 

the upper guide of the door before attempting to open the door 

of the boxcar. In Chrisman, the plaintiff had used this method 

to open doors for nine years previous to the accident without a 

door ever falling and there was nothing to suggest that simple 

observation of the defec.t would have warned the plaintiff that 

the door might fall: 
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Furthermore, there is nothing 
in the record to suggest that, 
even if Chrisman had observed 
the ."bulged out" area before 
he attempted to open the door, 
he, or any reasonable person 
in his position, would or should 
have known that the defect 
would cause the door to fall. 

·Chrisman,· su·p·ra at 189. 

In contrast to· Chrisman, Stevens had had opportunities 

several times a week for three years to observe the dockplates 

falling into position. He himself had assisted in prying the 

dockplate ·up and in attempting to get the do~kplate to fall by 

removing the Johnson bar. Stevens was well aware that the plate 

would fall.if the ·Jahnson.bar was removed and this was precisely 

what he was attempting to do at the time of the accident. There 

is nothi~g in the record to su9ges·t. t'hat this was a freak occur­

rence caused by a defect which would require inspection to 

discover, but instead was an open and obvious condition 1 of which 

plaintiff was aware, had de~lt with on many other occasions and 

which he was attempting to remedy at the time of the accident. 

The evidence was uncontradicted that Stevens assumed the risk of 

a known danger manifested by an open and obvious condition which 

he was attempting to remedy with the aid of his vast exp""rience 

with the docklevelers at the Ford Norfolk Assembly Plant. 

B. CONTRIBUTORY NEGLI"GENCE 

The plaintiff maintains the statement that Stevens• 

foot "had to be under the dockplate at the·time it fell 11 is a 

misstatement of the evidence in that the uncontradicted evidence 

is that the plate fell inexplicably forward rather than straight 

down. (PM 14) The plaintiff did not offer any expert testimony on 

this peculiar ability of the eight hundred pound dockplate to 

defy the laws of grayity and physics. Instead, Stevens testified 

he observed the back edge of the dockplate to have been separated 
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between 1/4 and 1/2 inches from the angle iron before the accident 

and four inches after the accident. (TP 49) From this observation 

it is inferred that the dockplate fell forward, from a maximum 

height of six inches, at least 3 1/2 to 3 3/4 inches, thus trapping 

his foot which need not have been beneath the dockplate. 

Thi.s assertion is contradicted in many places by 

plaintiff's testimony and is inconsistent with the fact that the 

dockplate struck him in the area of the right instep. 

On page 48 of his testimony, Stevens said the dockplate 

struck his foot "right across the top of the ankle ... (TP 48) On 

page 51 of his testimony, Stevens gave the following description 

of the appearance of his ankle immediately following the accident 

and as first-aid was bei~g administered: 

It was discolored and the 
ankle· was swollen and had 
a big knot right where the 
foot and the ankle come 
together, a little bit above 
the.ankle and down onto the 
top of the foot. (TP Sl) 

The plaintiff describes on page. 53 his treating 

physician's inquiry about x-ray~ of his foot and ankle and late~ 

introduced medical testimony showing a blow or trauma in the 

area of his instep. Later, during cross examination Stevens had · 

this to say: 

Q. So you'·re saying you're 
sure it was the plate that 
hit your foot? 

A. 'Yes, sir, I'm reasonably 
su:;re. 

Q. And would you demonstrate-­
let me demonstrate on·my foot 
where you say it hit you. I 
believe you told me it was 
above where your street shoe 
would be, is that right, up 
on the ankle up here? 

A. Yes, sir. 
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Q. About where I have my hand. 

A. That was the primary impact 
yes, sir. 

Q. l've got it maybe just a 
quarter of an inch above the 
top of my street shoe. 

A. Yes, sir. 

Q. Up on what we would call 
the ankle, top of the ·ankle? 

A. Yes, sir. (TP 53} 

Unless the p~aintiff is contending that Stevens' foot 

was of childlike dimension - 3 1/2 inches to 3 1/4 inches from 

instep to toe - it is obvious from plaintiff • s O\-/n uncontradicted 

evidence that Stevens' foot must have been at least partially 

beneath the dockplate at the time it fell. This is true despite 

the alleged forward leap of the dockplate. Further, Stevens never 

denied that his .foot was beneath the dockplate but could only say 
he did not know. (TP 126) 

The plaintiff attempts to bolster this novel interpre­

tation of the evidence and refute the contributory negligence 

argument· through the use of an analogy wherein a pedestrian walks 

in ~ront of a standi~g vehicle witp its motor running although 

the driver has been instructed not· to move the car and has agreed 

not to. The argument is that the pedestrian, when run down, 

could not have been contributorily negligent. This analogy is 

inappropriate but serves effectively as an illuc:tration if one 

crucial fact is added. 

Unlike _the pedestrian, Stevens was engaged at the time 

of the accident in actively trying to bring about the result which 

caused the injury, specifically, getting the dockplate to fall. 

If the pedestrian had been attempting to get the car into gear 

while standi~g in front of it and succeeded, then the analogy 

would be appropriate and the pedestrian would be just as negligent 

as Stevens. Whether the gear system became engaged through the 282 



driver's act or the pedestrian's would not affect the application 

of the contributory negligence doctrine to bar recovery. 

The final case cited by the plaintiff in reference to 

the contributory negligence problem is that of Marketing Cooper­

ative v. Garber, 205 va. 757 (1965). In this case a farmer brought 

a load of grain to a marketing cooperative for storage and 

distribution. An employee of the cooperative told the farmer to 

hold a cable which was attached to a cradle beneath his truck. 

Without warning the employee activated a. mechanism which raised 

the cables which were threaded through pulleys one of .which caught 

the farmer's hand. There was no evidence thRt the farmer was 

familiar with the operation involved or that he had ever been to 

this particular cooperative before. Rather, he was following the 

instructions of the employee in holdjng the cable as he was directed. 

The Court.correctly sustained the marketi~g cooperative's motion 

to strike the evidence as to unsafe premises holding: 

It is conceded that neifher the 
premises nor the machinery was 
inherently dangerous. The only 
thing which made the situation 
dangerous to Garber was the 
command of Puccinelli to Garber 
to "hold the cable", and the 
subsequent activation of the 
machinery by Puccinelli without 
notice to Garber. Garber did 
as ~e was told. Puccinelli on 
activating the hoist without 
warning Garber, failed to 
exercise reasonable care. 
Puccinelli was charged with 
knowledge of the instruction 
he gave to Garber and that Garber 
was obeying that instruction. 
He.was familiar with the opera­
tion of the lift. He knAw, or. 
ought to have known, that to 
start the movement of the hoist 
mechanism with Garber holding 
one of the cables would create 
a situation dangerous to the 
latter. · ·Garb·er, sup·ra at 760, 
761. 
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And later: 

• • • the negligence upon which 
the judgment against Puccinelli 
is predicated is his active 
negligence in failing to give 
notice to the plaintiff, a 
failure which transformed a 
safe situation into one of 
danger. Garber, supra at 762. 

In Garber, the plaintiff was merely following the 

instructions of the negligent employee and it was not alleryed 

that the plaintiff was familiar with the premises or the circum­

stances but that the employee was .charged with the knowledge and 

familiarity with the circumstances and the mechanism involved. 

In our case, Stevens was thoroughly familiar with the premises 

and the particular mechanism and operation involved. It was 

Stevens who gave instructions to Mr. x,. and not vice versa. In 

this situation, it was Stevens who was charged with the knowledge 

of the circ;::umstances and a duty to take· whatever measures were 

necessary, commensurate with ~is skill and capacity, to avoid 

i.njury to himself and others. The· 'Ga·rber case correctly states 

the law in Virginia, which is that a possessor of land must use 

reasonable care in providing for tha· safety of bt1si ness licensees, 

"unless the licensees know or from the :facts known to them, 

should know of the possessor's activities and of the risk in­

volved therein." · ·Garber,· ·s·upra at 761. 

Stevens testified that he had been maki~g trips to the 

Ford plant since 1957 .and on a regular basis since 1975, that he 

had lifted dockplates several times a week in a variety of ways 

and that he even had ·particular· knowledge of the peculiar 

characteristics of this particular dockplate. (TP 108-110) He 

was not in the situation of Garber, a n9vice blindly following 

the instructions of an.experienced employee, but an experienced 

truck driver voluntarily engaged in a joint venture with another 

person to whom he was giving instructions. If Stevens had been 
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new on the job and a Ford employee had said "stand here" and 

without warni~g dropped the dockplate on his foot, then perhaps 

Ford would be guilty ·of some active negligence under Garber or 

Shook, but not otherwise. 

In short, none of the above cases may be cited for the 

purpose of absolving Stevens of the responsibility of knowingly 

assuming the risk of a situation with which he was intimately 
.... 

familiar and for his failure to take appropriate measures for 
. 

his own safety while carelessly performing the activity which 

caused the injury. 

2 • NO DUTY WAS OWED BY FORD MOTOR 
COMPANY TO THE PLAINTIFF, AN INVITEE, 
AS TO THE OPEN AND OBVIOUS CONDITION 
OF THE DOCKLEVELER. 

The plaintiff seeks to impose upon Ford Motor Company, 

both through Instructions 1, 2 and 3 and through its oral and 

.written arguments to the Court, an affirmative duty on the part 
I 

of Ford to insure against injury to any invitee which is con­

tributed to by a condition of the Ford Motor Company preroises and 

has cited Bradshaw v.· Minter, 206 va. 450 (1965) as authority. 'Ihat 

case involved an owner of real estate who invited a guest to ride 

a horse while knowing that she was a novice and that the horse 

was too spirited for her to ride. The plaintiff is not asserting 

that there was anything about the dockplate·which Ford knew 

and that he did not know. The plaintiff had ample experience 

in the manipulation of dockplates· as opposed to the inexperienced 

rider in· Mi"nt·er, and even testified ~bout his previous experi­

ence with the particular dockplate he was trying to lift. (TP 108) 

The plaintiff has responded to the contention-that 

Ford was not required to have a dockleveler that operated auto­

matically with the fo·llowing statement: 
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Such an argument is like 
saying that because you 
are not required to have 
a door on you~ office, 
you are not required to 
keep it from hanging 
from a single hinge, 
thus constituting a 
menace to the public. (PM 21) 

This analogy invites exploration although in its present form it 

is not comparable to the case at bar. 

The plaintiff is not maintaining that the dockleveler 

was waiting for Stevens in some menacing fashion like -a door 

suspended by a single hinge. Rather, the plaintiff says that 

Ford was negligent in not maintaining a dockplate that operated 

automatically. Stevens knew exactly what the dockplate would and 

would not do and precisely how it was to be operated manually 

since he had done so on many occasions. If Ford was operating a 

grocery store which had doors that opened automatically and for 

some reason these doors ceased to function automatically but still 

could be operated manually would Ford be negligent in allowing them 

to be used? What if a delivery man, impatient to have his truck 

unloaded by the store'.~ employees, props the door open in a make­

shift fashion. If in the course of this operation the door should 

close on the delivery man's finger can he then.be heard to say 

that Ford is negligent because it failed to keep the doors opening 

automatically and thus caused the accident? The duty to keep all 

equipment functioning automatically is simply not a duty that is 

owed by an owner of premises to every business invitee. This 

is particularly true when the business invitee has no obl~gation 

to operate the equipment in question. The fact that the dock-

plate did not function automatically could not have been a 

proximate cause of the accident. The only way in which this 

dockplate could have caused this injury was for it to be manipu­

lated in a certain fashion, namely, being picked up and dropped. 286 



The plaintiff asserts that the question of proximate 

cause is one of foreseeability and that it was not necessary that 

Ford foresee the precise injury involved but only -that under the 

circumstances an injury was likely to occur. The plaintiff then 

reasons that since the jury could find from the evidence that it 

was foreseeable to Ford that a heavy dockplate when lifted manually 

had the potential for hurting someone that the failure to keep 

this dockplate working automatically was not only negligence but 

a proximate cause of the accident. This attenuated line of 

reasoning is not supported by the authorities cited. 

Taylor v. ~, 209 va. 64 (1968), was a case in which 

the grocery store allowed water from a watermelon display to remain 

on the floor thus causing plaintiff's fall. The Court held that 

it was a reasonable inference for the jury to draw that this was 

not an open and obvious defect due to the color of the floor, etc. 

In the present case, the open and obvious nat~re of the dockplate's 

condition and the plaintiff's familiarity with it is not a dis­

puted issue. 

In Cox v. Mabe, 214 Va. 705 (1974), the defendant 

appealed from a judgment which found her-negligent for parking her 

car on the traveled portion of a highway when two ·cars collided 

head-on as they attempted to pass. The Court held that because 

there was barely enough clearance for ~he cars to pass one another 

this did not mean that her action in leaving the car on the road in 

violation of statute cquld be excluded as a cause of the accident. 

I.n DeLawder v.· Comnronwe·a·l·th, 214 va. 55 {1973), two cars were 

speeding around a curve, one following the other closely, killing 

.a pedestrian when the lead car went out. of.~ontrol. The defendant 

in the lead car said that h:is n~gl?,.gence ·could not have been the 

proximate cause since the followi~g car struck him in the rear and 
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this was an interveni~g act. The Court held that when an ~nter­

vening act is foreseeable it cannot be relied upon as breaking 

the chain of causal connection between the act of negligence and 

the injury. 

In. vo·ught v.· ·Jon·es, 205 va. 17 (1965), a child was struck 

by a motorist who was passing a parked ice cream truck. The Court 

denied the defendant's contention·that the ice cream truck driver's 

n~gl~gence in parking illegally was a superseding cause of the 

accident, but held that it was a concurring cause and a question 

for the jury. 

None of the above cases which the plaintiff has cited 

can be read as support for the proposition that a failure to main-

tain or to keep a dockplate working automatically was or could be 

·a proximate cause of an accident such as this one. The well 

accepted definition of proximate cause, which is supported by a 

large body of Virginia authority, is as follows: 

The proximate cause of an 
event is that act or omission 
which, in natural and con­
tin~ous sequence, unbroken 
by an efficient intervening 
cause, produces the event, 
and without which that event 
would not have occurred. 
Beale v. Jones, 210 Va. 519 
(1970); Huffman v. Sorenson, 
194 Va. 932, 937, 76 S.E. 2d 
183, 187 (1953); Long's 
Bagga·ge Transfer Co. v. Moore, 
198 va. 608, 6ll 95 s.E. 2d 
221, 223 (1956); smith v. 
Prater, 206 va. 693, 698, 
146 S.E. 2d.l79, 183 (1966): 
Wells v. Whittaker, 207 Va. 
616, 622, l51 S.E. 2d 422, 
428 (1966). 

While this def~nition can be applied to any of the 

negligent parties in the above line of cases cited by the plaintiff, 

it is very difficult to im~gine how this definition can be applied 

to the failure of Ford to provide a dockplate that worked 288 



automatically. There is simply no way that·this dockplate, 

lying at rest as the plaintiff found it, could have caused ant 

injury to Stevens, any more than any other heavy object which 

might be found at the Ford plant. The.p1~intiff might just as 

well argue that Ford was negligent in maintaining a dockplate that 

was too heavy and tha.t but for the fact that the dockplate weighed 

800 pounds he would not now be injured. The plaintiff has failed 

to produce a single Virginia case which would hold an owner of a 

premises liable for an injury that occurred in this or similar 

fashion. 
The duty owed to a business invitee is succinctly stated 

in a long line of Virginia cases and it is the duty by the owner 

to keep his premises reasonably safe for the visit or in the 

alternative to warn of any dangerous conditions which are not open 

and obvious to a person exercising reasonable care for his own 

safety. Julian E. Trimyer and St. Paul-Me·rcury Indemnity Company 

v. Norfolk Tallow Company, Inc., and Virginia Electric and Power 

Company, A Corporation, 192 Va. 776, 66 S.E. 2d 441, The Great 

Atlantic and Pacific Tea Company v. Mattie Lee Rosenberger, 203 

Va. 378, 124 S.E. 2d 26, Alex Gottlieb, Trading As Savemore Super­

market v. Lorene A. Andrus, 200 Va. 114, 104 S.E.(2), 743, 

Williamsburg Shop v. Weeks, 201 Va. 244, 110 S.E. 2d 189, Tazewell 

Supply v. Turner, 213 Va. 93, 189 S.E. 2d 347, Reliable Stores v. 

Marsh, 218 Va. 1005, 243 S.E. 2d 219. 
The plaintiff next argues that even if Ford was not··--

negligent in failing to provide a dockplate which worked auto­

matically that i:t.:was negligent in failing to place the dockplate. 

into position. This argument assumes erroneously that Stevens had 

fio Qther choice but to place the dockplate into position when a 
Ford employee declined to do so immediately. This ignores the 1 

fact that the plaintiff's own evidence establishes that Stevens 

had no obligation to unload the trailer or to place a dockplate 

into position. It is uncontradicted that the trailer could not be 
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unloaded until the forklift operator was available to do ~:o. 

F'or this reason the plaintiffs' quotations from the 57th Volume 

of American Jurisprudence 2d are useful from the point of view 

of analyzing the plaintiff's n~gligence but not that of Ford. 

Accordi~g to the plaintiff's own testimony Ford did ·not undertake 

to place the dockplate into position right away with a forklift so 

the plaintiff elected to do this himself with the aid of 11 X". 

Here the quotation is particularly applicable: 

Even a volunteer or stranger 
is liable for an injury 
negligently inflicted on the 
person or property of another. 
The law imposes an obligation 
upon everyone to attempt to 
do anything, even gratuitously, 
for another, to exercise some 
degree of care and skill in 
the performance of what he has 
undertaken. • • 57 AMJur 2d, 
424; NEGLIGENCE §45 

For reasons of his own Stevens elected to place this 

dockplate into position for the Ford Motor Company. Had he 

exercised an appropriate degree of care and skill during this 

operation, he would not have been injured.. If Ford had attempted 

to raise the dockplate and done so negligently, injuring Stevens, 

this would be a different case. However,· Ford's failure to con-

form to the plaintiff's idea of how and when the dockplate should 

be placed into position did not entitle the plaintiff to perform 

this task negligen~ly and then impose liability upo~ Ford. 

This point is further illustrated by the New York case 

which the plaintiff cites on page 26 of his Memorandum, Hamblet 

v. Buffalo Libr·ary- Garage Co., ·Inc., 225 N.Y. Supp. 716 (1927). 

In that case plaintiff put his car in a garage and asked to 

be directed to the toilet. A garage ~mployee directed him to 

the rear of the garage and when the plaintiff followed these 

directions he fell down a darkened stairway. The New York Cour2~ 

said in that case: 



..• the·defendant, through 
his employee, undertook to 
direct the plaintiff to the 
toilet. If the plaintiff, 
without instructions, had 
undertaken to find the toilet 
in the rear of the garage, 
and had been injured, a 
different question would have 
been presented. The plaintiff, 
however, followed instructions 
received from the .employee and 
was injured, · Hamblet,· su·pra 
at 718. 

If Stevens had been directed by Ford to the loading 

dock and was injured inadvertently w·hile backing his truck to the 

dock, this too would be a different case. But the evidence shows 

that Stevens, unlike the ·plaintiff in ~amblet, did not receive or 

request instructions but knew the condition of the dockleveler the 

moment he lookeo at the loading dock. He even knew which dock-

plates were heavier than others. (TP 111) No one undertook to 

tell plaintif~ how to raise the dockplate and Stevens acknowledged 

this was not something he was required to do. The New York case 

of Hamblet is similar to that of Garber but it is not similar to 

the case at hand. The plaintiff was not an inexperienced visitor. 

He was not taking instructions, he was giving them, and his actions 

bare very little resemblanca to stumbl~ng down a darkened stairway 

in a strange place. 

On page 28 of the plaintiff's brief, it is stated that 

Mr. Reeves not only directed the plaintiff to the loading dock 

but "undertook on behalf of Ford to place the dockplate in proper 

position". (PM 28) The argument appears to be that either Mr. 

Reeves in his conversation with Stevens undertook a task on behalf 

of Ford which he did not complete and was ·therefore negligent 

or, in the alternative~ Mr. X was the Ford employee who undertook 

the task and his negligence can be imputed to Ford. This argument 

relies upon several false premises and assumes facts which were 
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not in evidence. Not only is there a very obvious difference be-

tween a promise to perform an act and performing it negligent.ly, 

but the negligence, if any, of Mr. X could not be attributed to 

Ford ~1.hen plaintiff's own evidence showed ·that Mr. X could juHt 

as well have been an independent truck driver. (TP 95) If the· 

plaintiff had never be~n to the Ford plant before,.and an employee 

had directed plaintiff to the dockplate, raised the dockplate, 

and said to Stevens "stand here" and then the dockplate fell, we 

would have a situation similar to that of Garber or· Hamb"l"et, but 

such is not the case. 

Instructions 1, 2, and 3 which. collectively placed a 

duty upon Ford to exercise ordinary care in maintaining its · 

equipment (that is to keep it.operating automatically) to place 

the dockplate into position, which the jury could find would re­

quire a forklift to repair the docklever, to refrain from using 

the dockplate, or to direct the plaintiff to another place for 

unloading. This is not a correct statement of the duty owed to 
... 

an invitee. These instructions place Ford in the position of 

being an insurer of its premises, even to the point of insuring 

against an injury to those who voluntarily undertake the work of 

Ford when it does not conform to their idea of how or when it 

should be done. The law has never provided such protection for 

officious intermeddlers. ' 

Finally, the plaintiff maintains that the testimony 

by Hamilton that forklift operators would normally be working: in 

the area of dockplates that were not functioning automatically 

established a standard of care which Ford violated in not using 

a forklift. A standard such as this ignores testimony by Stevens, 

Sanderlin and Hamilton that these dockplates.were frequently and 

customarily lifted by other means. The plaintiff would compare 
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this to the case of Shiflett v. Timberlake, Inc., 205 Va. 406 

(1964), in which the plaintiff testified she could not see any \ 

water on the floor of a drugstore in which she fell. The drug­

store owner testified that in inclement weather he frequently 

mopped the floor of the store and placed a rubber mat inside the 

entrance. The Court said that this established the standard of 

care. Shif.lett,· su·p·ra at 410, 411. In the present case, the 

condition of the dockplate was open, obvious and known to Stevens 

who was also aware that forklifts and other devices were often 

used. His knowle~ge of these devices and the attendant circum­

stances disti~guish him from the claimant in Shi·f·l·e·tt and establish 

that a forklift was not required to meet the proposed "standard 

of care". If a forklift was required, and Stevens knew this, 

then it is clear that he assumed the risk of his own venturousness 

in acting in conscious disregarding of the alleged "standard". 

3. THERE WAS NO COMPETENT EVIDENCE 
THAT MR. X WAS OR TEMPORARILY BECAME 
AN EMPLOYEE OF FORD MOTOR COMPANY FOR 
WHOSE .NEGLIGENCE, IF ANY, IT COULD BE 
HELD .LI'ABLE. 

The plaintiff admits that the only evidence tending 

to show Mr. X was a Ford employee was circumstantial. All of the 

Virginia cases which the plaintiff cites with reference to the 

use of circumstantial evidence involve circumstantial proof of 

negligence in death cases in which the evidence shows that death 

occurred in a certain way although no ~ye witnesses were present. 

Bly v. Southern RX·· Co., 183 va. 162, (1944) 1 Northern Virginia 

Power Com2anx v. Baiiex; 194 va. 464, (1952), Richardson v·. 

Lovvorn, 199 Ya. 688, (1958) and sxkes v. ·Lang: ley· Cabs, Inc. , 211 

va. 202, (1970) • 
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The only cases which plaintiff cites for circumstantial 

evidence of employment are from other jurisdictions and are 

readily distinguished. In the case of McAffee v. Travis Gas 

Corporation, 153 S.W. 2d 442 (Tex. 1941) the plaintiff was engaged 

in inspecting a gas line with an employee of Travis Gas Corp~ration 

when the latter lit a match which caused an explosion. In that. 

case the question was not whether. the match striker was employed 

by the defendant but whether he was acting within the scope of 

his employment. · MCAff·e·e, s·u·pra at 446. In· McAffee, the employee 

admitted that he was employed by the defendant as did his.su~sors. 

The issue addressed by the Texas Supreme cohrt was whether or 

not a master/servant relationship existed at the time of the 

inspection since the employee had been .told by his supervisor to 

stay at the well. While scope of emplo~aent is not an issue in 

this case, it is interesting to note that the Texas Court_required 

evidence that: 

The alleged servant was 
pe~forming services. 
peculiar to the defendant's 
business or affairs on or 
about the latter's property. 

· McAffee,· ·s·u:pra at 446. 

The uncontradicted evidence in this case is that Mr. X 

was not performing services peculiar to Ford but could just as 

well have been a truck driver. (TP 95, 111, 150 and 151) Likewise 

in the case of Casey v. Sanborne·' s· ·Inc·. of Tex·as , 4 7 8 s . W. 2d 2 3 4 

(Tex. App. 1972), the issue is not whether the neg,igent employee 

had an employment relationship with the defendant, but rather what 

the consequences of that situation were. This was a case jn which 

a Texas travel agency employed a Mexican travel agent to provide 

services for its customers. The Court held that since the ~1exican 

driver represented himself to be employed·by the Texas travel 

agency and was performing services peculiar to that employment, 
I 

that was enough to establish a respondeat superior relationship: 
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In the absence·of evidence 
.showing a different relation­
ship between the parties, the 
fact that the alleged servant 
was perfor.ming services 
peculiar to the principal's 
business or affairs estab­
lishes prima facia that the 
r.elationship of master and 
servant exists between 
them ••• 

Sanborne held out Romfel's 
employees as "our men in 
Mexico", and the driver repre­
sented that he was 11 from 
Sanborne's". Both were per­
forming services peculiar to 
Sanborne's business. We con­
clude the evidence made out a 
prima facia .case of resoondeat 
superior. · ·ca·sey, ·supra ... at 239. 

There was no evidence that Mr. X represented himself 

to be an employee of Ford or ~hat any ~gent of Ford hired or 

paid Mr. X. In addition, Stevens admitted th.a-f- tho duties per­

formed by Mr. X were not "peculiar to Ford's business" but that 

he could have been a truck driver. There was also positive. 

evidence from a Ford employee, Sanderlin, that Mr. X was in fact 

an independent truck driver. (TP 95 and 150)· 

The plaintiff ~lso cites the Georgia case of Thomas v. 

Smith, 86 S.E. 2d 353 (1955), a case in which a customer who had 

never been to the service station in question before for business 

purposes spoke with an employee of the station \-lho said that he 

would get the mechanic who would fix his brakes. Both the employee 

and the mechanic were wearing dark blue uniforms and the-mechanic 

called for parts from the service station office. The station 

owner contended that since that mechanic had no actual authority 

to fix the car he should not be liable for the damage that ensued 

when the car rolled off the grease rack. The Court held that since 

the mechanic had been represented by an employee of the station 

to be a mechanic with authority to ~ix the ca~, and that since 295 



other important indicia of employment were present, namely the 

use of the premises and a dark blue uniform, that it would be too 

much to require a customer to seek out the owner to assure himself 

that the mechanic was indeed employed. 

Again, this is readily distinguishable from the present 

case in that Stevens was not a stranger to the plant,. 11 X" wore no 

uniform or Ford insignia, and was not observed doing anything 

incompatible with being a truck driver. Rather, the jury was 

allowed to speculate based on the plaintiff 1 s tentative assumption 

that this might have been a Ford employee in the face of positive 

evidence to the contrary.from Ford. 

Con~rary to the frequent assertion of plaintiff's 

counsel, there was never any evidence presented to show that 

truck drivers or any other persons were ever "pressed into. service" 

by Ford. Although the phrase "pressed into servicen clearly 

implies a lack of free will, there was never any evidence of 

compulsion, obligation or coercion with·r~gard to any task 

performed at the plant and no evidence ·of anything that was 

incompatible with simple compliance to a casual request. 

The case of Notd·e B·ros.v. ·chalk'l'ey, 184 va. 553 (1945) 

is cited by the plaintiff in support of his theory that because 

supervisory personnel did not object to the practice of permitt­

ing truck drivers to assist in the poqitioning of the dockplates 

this made truck drive~s_employees or "borrowed employees" of 

Ford. In contrast, 'Chalkley was a case in which small boys were 

hired by bread truck drivers to ride with them and make deliveries. 

These boys were paid by the individual truck drivers and gathered 

every morning at the bakery for this purpose with the know~edge 

and acquiescence of the supervisory personnel. There is a 

readily discernible difference betwee:Q independent truck drivers 296 
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children to work exclusively under one's direction and control 

and paying them for their services. As the Court said in Chalkley: 

The ordinary test to determine 
whether one is an employee or 
an independent contractor is 
to ascertain "who has the power 
to control and direct the 
servants in the performance 
of their work." C~owder v. 
Haymaker, 164 Va. 77 (1935), 
Epperson v. Dejarnette, 164 
Va. 482, 486 (1935), Hann 
v. Times Dispatch PubliShing 
Co., 166 va. 102 (1936). 

It was equally significant that the Chalkley case was dismissed 

by the Virginia Supreme Court for lack of jurisdiction and the 

plaintiff directed to pursue his workmen's compensation remedy. 

Other than the compliance of "X" to Sanderlin•s request, there 

was no evidence that Ford had any power to control and direct 

either Stevens or "X". 

It is among the most elementary principals of the law 

of master/servant that the key to this relationship is the power 

to control and the duty to obey. 'Ja·c·obson v. Kirn, 192 Va. 352 

(1951), N&W 'Ra·i·lw·ay v. John·son, 207 Va. 980 (1967) and ·Tayl'or v. 

Baltimore and· 'Ohio ·Ra'ilw·ay Co., 108 Va. 817 .(1908). This point 

is well illustrated by the most recent case of ·Kay· Ma·n·a·g·em·ent v. 

Creason, 220 Va. 820 (1980). 

Creason is the only true 11 borrowed 11 employee case from 

Virginia which plaintiff has cited in support of this theory. 

Cre·ason involved an injury to a pedestrian from a back hoe which 

was being operated by the owner's father who had leased _the back 

hoe to a construction company. The lease provided that a back 

hoe would be furnished'along with an operator and fuel. The 

owner-lessor gave no instructions to the operator as to the type 

of work to be done since the operator received hjs orders from 

Kay Management, the lessee, and its employees. The issue was Z97 



whether or not the back hoe operator was Kay's agent at the time 

of the accident so as to impose liability on Kay for the operator's 

negligence. The Virginia·Supreme Court.focused almost exclusively 

on control in determining the outcome: 

The extent of Kay's power to 
control Beard's operation 
continued without variation, 
modification, or interruption 
throughout the period during· 
which the equipment remained 
subject to Kay's use on 
property managed by Kay. 
The performance of services 
further indicates Kay's 
purposes began on November 
19th when Beard started the 
engine of the back hoe. 
From_that time Kay had the 
power to control Beard's 
actions. Kay's agent, 
Morrissette, could have 
ordered Beard to proceed to 
Building 3628 by a specified 
route at a prescribed speed.:. 

Indeed he could have preceded 
to the unit on foot or directed 
a workman to do so, to control 
his course and speed, and 
to warn others of its approach ••• 

There was evidence from which 
the jury could reasonably infer 
that Morrissette had the power 
to control all of Beard's con­
tinuing work on the apartment 
property, including his movement 
of the back hoe from its 
assigned parking spot to 
t~e site designated for 
work on the day of the 
accident. Therefore,· the 
master/servant question was 
properly submitted to· the 
jury for determination •. 

· 'Cre·as·on,·. ·s·upra at· 828. 

In the pres~nt case 1 unli~e Creas·on 1 there was no such 

evidence of control a~d the question was not properly submitted 

to the jury. Stevens testified that neither he nor other truck 

drivers were obligated to raise or· position the dockplates. He 

testified further that he would handle dockplates only upon re­

ceiving instructions from his dispatcher by telephone. (TP 97) 298 



Stevens did not testify that Sanderlin or any Ford employee gave 

him any directions or instructions on how to perform the work 

or exercised any degree of control over himself or the other truck 

drivers. In contrast, he described the instructions that he gave 

to Mr. X while the doc~plate was being positioned. (TP 38) Con­

sequently, it would appear that according ·to the rule of Creason, 

the negligence, if any, of Mr. X should be imputed to Stevens 

since he was controlling both Mr. X and the work as it was be±'ng 

performed. · 

The plaintiff has cited cases from other jurisdictions 

in support for his theory that the forklift driver's request of 

Mr. X made Mr. X the "borrowed employee" of Ford for whose negli-

gence Ford is liable. Brown v. Gallipeau, 75 A.2d 694 (1950) was 

an intersection accident in which a father sought to recover for 

the damage to his car which was being driven by his son at the 

time. The son was on his way to his sister's house to pick up 

and deliver some Christmas presents for the family. The Court 

found that the father could not avoid the consequences of his 

son's contributory n~gl~gence since a master/servant relationship 

existed at the time of the accident. The Court again focused 

on the issue of control: 

Had Richard.been the owner of 
the automobile, or had he been 
a bailee with 'the right to drive 
it whenever, ·wherever, or however 
he wished, it might be said that 
he was an independent contractor 
and not the plaintiff's servant. 
But the findings construed to 
support the ultimate finding, 
only' showed thet he had permission 
to use the car to drive to and 
from work and to drive to his 
sister's after work on the day 
of the accident. Under such an 
arrangement he had no more free­
dom pf movement than he would 
have had had the plaintiff asked 
him to take the car to work 
and after work carry the family 
presents to his daughter's 
home ••• 
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It cannot be said that he was 
under no compulsion to complete 
his voluntary mission. Brown~ 

· ·supra at 696, 697. 

It is clear that in this context the Vermont Court based its 

finding upon the control which the father exercised over the son 

in the performance of the~e errand~ with the family car as a re­

sult of which the son's negligence would bar the recovery of the 

father. 

In the Rhode island case of Lemieux v.· Leonard 

Construction Co., et al., 56 A.2d 189 (1947), the plaintiff was 

injured at a railway crossing which was under the control of a 

construction company whose employees were acting as tenders in 

signaling to vehicles when it was safe to cross. The Court held 

with regard to the railway that: 

••• if it relied wholly upon 
the crossing tender to give 
the necessary warning, then 
it adopted him as its agent 
to perform that duty and 
would be answerable for his 
negligence. ·Lemieux,· s·upra 
at 192. 

In this case it has not been asserted that Ford had 

delegated control of the loading dock ~r the task of lifting 

dockplates to some other company or its employees·. On the con­

trary, the only evidence is that it was Ford's obligation to place 

the dockplates into position and to unload the trucks. If the 

plaintiff persists in asserti~g that Mr. ·x ~as doing the work of 

Ford and was the~efore Ford's employee .then the same thing must 

be said for.Stevens, his ·coworker, and there is absolutely no 

way to escape the application of the Workmen's Compen~ation Act 

as an exclusive remedy, as illustrated· by the· ·cha'lk'ley case and 

the defendant's memorandum filed h~rein. 

In the Louisiana case of Ba·tes v.· La·g·ars, 193 S.2d 375 

(1966), a collision occurred while Lagars was attempti~g to pull 300 
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the vehicle of Samuels from a ditch using his own car. No lights 

or flares were used on a dark rainy night to warn of this operation 

and Lagars' vehicle was struck by Bates. The driver of the Bates 

vehicle did not recover due to his contributory negligence but his 

wife did. The defendants, Lagars and Samuels, appealed and again 

the Court used the accepted criteria for determining a master/ 

servant relationship: 

It is also obvious, under 
the circumstances of this 
case, that Samuels had the 
right to direct and control 
the operation of removing 
his car from the ditch; he 
was present and actively 
assisting in the effort. 
Therefore, whatever acts 
of negligence are chargeable 
to Lagars· are imputable to 
Samuels. Bates, supra at 379. 

The Louisiana Court went on to say that in the absence of a master/ 

servant relationship Samuels would still be liable on a joint 

tortfeasor theory. Aside from the important master/servant issue 

it is interesting to note the similarity between the Bates case 

and the present situa~ion. Instead of two volunteers trying to 

pull a car from a ditch, there are two volunteers trying to pull 

a Johnson bar from under a dockplate. Stevens was directing the 

removal of the bar from his truck just as Samuels was directing 

the removal of the car from the ditch. Any negligence of "X" 

resulting in an injury to a third person could be imputed to 

Stevens, according to the· Bates case. 

The plaintiff has yet to produce a si~gle case, 

from any jurisdiction, in which. ·~ casual request by an employee 

to the employee of another to assist in some job or task has 

been construed to create a master/servant relationship which 

imposes liability upon the master whose servant made the request. 

In fact, an objective reading of almost every case cited by the 

plaintiff in support cf the "borrowed employee" theory confi~s 301 



that the true test is whether the master, to whom the negligence 

is imputed, had an appropriate measure of direction and control 

over the servant. This is clearly the test in Virginia and one 

which the plaintiff has not met with regard to Mr. X. 

As has been previously stated there were a variety of 

acceptable means by whic.h to place the dockplate into position, 

and the plaintiff as a
1
frequen.t visitor to the Ford plant was 

familiar with all of them. Nevertheless, the Johnson bar became 
trapped under the dockplate and Stevens now asserts on the final 

page of his brief that: 

"X" knew (is charged with 
knowing) that if he caused 
the dockplate to fall an 
injury was likely to 
occur. (PM SO) 

This is a curious statement. Exactly how could Mr. X have come 

by this knowledge that an injury was imminent if the dockplate 

' fell? There was no evidence of any other injuries at the Ford 

plant caused by positioning the dockplates. The entire operation 

was centered around raising the dockplate and getting it to fall 

into position. Why should Mr. X or any other person have sus­

pected that an injury was likely when this was finally accomplished? 

Stevens' warning not to move or touch the Johnson bar did not 

mention or imply that he was about to put his foot under the 

dockplate. If it was not foreseeable to Stevens that the dockplate 

might fall because three of them had previously been unable to 

budge it and 11 X11 had ~greed not to try, how was it forseeable to 

"X that if he touched the bar the 'dockplate would fall and injure 

Stevens? (PM 13) If Stevens was kneeli!lg w·ith his back to "X" 

and Stevens himself is still not certain whether his foot was 

beneath the dockplate, how can "X" be charged with the knowledge 

that an injury was likely? Clearly Stevens' instructions to 

"X" indicate that Stevens must have known somethi~g about the 302 
risk of the situation that "X" did not know, as events have shown. 
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The only conclusion which follows from the attempt 

to charge "X" with more knowle~ge than the person giving the 

instructions, Stevens, is to make "X" ·an intentional tortfeasor 

since he acted with the knowledge that an injury was likely. 

This would raise a serious question as to whether "X11 was acting 

within the scope of his alleged "employment" at the time of the 

accident. 

CONCLUSION 

The logical extension of all of the arguments which 

seek to impose liability upon Ford for the carelessness of Stevens 

involve the plaintiff in a series of irreconcilable dilemmas. 

Stevens knew from experience and observation that 

the dockleveler would not work automatically and he knew what 

needed to be done to unload his truck. He was aware that all he 

could be required,to do was back the truck up to the dock. When 

he went beyond this, after the Johnson bar became stuck, he still 

knew that his only responsibility was to drive the truck. 

When he undertook to help "X" remove the bar and to 

position the dockplate he voluntarily undertook the work of Ford. 

He cannot now argue passive negligence against Ford because there 

was nothing about the situation he did not know. He cannot 

argue active negligence because no Ford employee was involved. 

He cannot argue that "X" was a Ford employeee because he admits 

he isn't sure and there is positive evidence from Ford that "X 11 

was not so employed. He cannot say "x"· is a borrowed employee 

based on the actions of "X" and the knowing acquiescence of Ford 

because the same criteria apply to him as well and his recovery 

would be barred by the Workmen's Compensation Act. He cannot 

argue premises ·liability because there was no all~gation or 

proof of a hidden defect and nothing about the situation of 3()3 
which he was ignorant. 
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He cannot say that Ford was negl~gent in failing to 

have the dqckleveler functioning automatically or to direct him 

to one that was because no authority has been cited as support 

for a duty such as this and if any was ever discovered a new 

definition of proximate cause would be required in order to impose 

liability upon Ford. 

It is respectfully submitted that for all of the 

foregoing reasons this Honorable Court should declare that this 

matter falls within the Workmen's Compensation Act and that it 

is without jurisdiction, or set aside the verdict and enter final 

judgment for the defendant or grant a new trial on all issues or 

require the plaintiff to remit the amount by which the verdict 

is excessive. 

ALLAN S. REYNOLDS, ESQ. 
ROBERT L. MILLS, ESQ. 
White, Reynolds, Smith & 

Winters 
Post Office Box 3315 
Norfolk, Virginia 23514 

Respectfully submitted, 

CERTIFICATE 

I hereby certify that a true copy of the foregoing was 

mailed this s- day of.March 1981 
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FOURTH .JUDICIAL CIRCUIT OF VIRGINIA 

CIRCUIT COURT OF THE CITY OF NORFOLK 

MORRIS 8. GUTTE:RMAN 

..JUDO£ 

April 17, 1981 100 ST. PAUL•s BOULEVARD 

NORF"OLK, VIRGINIA 23510 

.J. Riley Johnson, Jr., Esquire 
906 One Main Plaza East 
Norfolk, Virginia 23514 

Allan S. Reynolds, Esquire 
203 One Main P~aza East 
N9rfolk, Virginia 23514 

Gentlemen: 

Re: William c. 
v. Ford M 
At !Jaw No 

The court has carefully reviewed your memoranda, 
the transcript in the file and the pleadings, and after 
argument of counsel, the court is of the opinion the verdict 
given by the jury for the pla~ntiff should be set aside and 
that judgment be entered for the defendant. 

The court is of the·opinion that plaintiff was 
guilty of the assumption of risk as a matter of law. 

The court will not in this letter reiterate what 
you have stated in your memoranda •. In substance, in reaching 
its conclusion, the court agrees with the reasoning and cases 
cited contained in the memoranda filed by defense counsel. 

Accordingly, please prepare draft of order carrying 
out court's decision as above stated a d present it for entry. 

MBG:dh 

Morris B. Gutter an 
Judge 
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i; VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 
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WILLIAM C. STEVENS 

Plaintiff, 

v • AT LAW NO. LB0-499 

FORD MOTOR COMPANY, 

·Defendant. 

0 R DE R 

This action came on to be heard on the motion of 

the defendant to set aside the jury verdict of November 21, 

1980 and to enter final judgment for the defendant, and the 

court having heard the argument and considered the memoranda 

of counsel, for the reasons stated in the court's letter of 

April 17, 1981, it is ORDERED that the verdict of the jury 

be, and.hereby is, set aside and final judgment entered in 

favor of the defendant, Ford Motor Company, and the defendant 

shall recover its costs, to all of which action of the court 

the plaintiff, by counsel, objects and excepts. 

And the plaintiff having indicated his intention 

to appea.l this judgment to the Supreme Court of Virginia, it 

is ordered that the execution of this judgment be suspended 

so long as the petitioner timely prosecutes the appeal and 

thereafter so long as the matter is under consideration by 

the Supreme Court; provided that the plaintiff or someone 

• 1 for him shall file an appeal bond ~n the Clerk's Office of 
!' 

;. this court within twenty-one (21) d~ys hereof, with surety 
t: 

i• 
to be approved by the Clerk of the Court in the penalty of 

$1,000 which bond shall be conditioned to pay all damages, 

costs and fees which may be awarded against the appellant in 

the Supreme Court and all actual damages incurred in the 
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And upon motion of the plaintiff it is further 

·ORDERED that the transcript of the testimony of witnesses and 

other incidents at the trial of the case on file with this 

court be and hereby are a part of the record herein. 

ENTER: 

Morris B. Gutterman·~ Judge 
JUDGE . 

WE ASK FOR THIS: 

4tu~JL~ ' p.d. 

SEEN AND EXCEPTIONS NOTED: 

p.q. 
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IN THE 

SUPREME COURT OF VIRGINIA 

At Richmond 

WILLIAM C. STEVENS, 

Petitioner, 

v. 

FORD MOTOR COMPANY, 

Respondent. 

PETITION FOR APPEAL 
AND ASSIGNMENT OF ERROR 

ASSIGNMENT OF ERROR 

The Petitioner assigns as error the action of the 

Trial Court in setting. aside the jury verdict in his favor 

in the sum of $704,000.00 and entering summary judgment for 

the defendant. 

PETITION FOR APPEAL 

MATERIAL PROCEEDINGS IN THE LOWER COURT 

This action came on upon a Motion for Judgment 

filed in the Circuit Court of the City of Norfolk by.William 

c. Stevens, hereinafter plaintiff, against Ford Motor Company, 

hereinafter defendant, alleging that on May 10, 1978, he was 

injured as a result of the negligence of Ford Motor Company. 

In due course Ford Motor Company filed its Grounds of Defense 

and the case came on for. trial on November 20 and 21, 1980. 

The defendant moved to strike the plaintiff's evidence at 

the conclusion of the plaintiff's evidence and again at the 

conclusion of all of the evidence, both of which motions 

- 1 -
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