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Record No. 2415
BRAD McREYNOLDS. Appellant
vs.

COMMONWEAL TH OF VIRGINIA, Appellee

PETITION
To the Honorable Justices of the Supreme Court of Appeals of
Virginia:
Your petitioner. Brad McReynolds, would respectfully
show unto this Honorable Court that he is aggrieved by a
final judgment pronounced against him by the Circuit Court of
Russell County, Virginia. on the 3rd day of October, 1940.
Your petitioner herewith exhibits a transcript of the record along with and as a part of his petition.
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BRIEF STATEMENT OF MATERIAL PROCEEDINGS
IN TRIAL COURT

Your petitioner. who is a constable of Russell County.
Virginia. and Bill Sykes. who is a Deputy Sheriff for Arthur
Combs. Sheriff of Rus~ell County. Virginia, were indicted jointly at the May Term. 1940. of the Circuit Court of Russell
County. Virginia. for the alleged murder of one Foy Dotson.
At the September Term of said court your petitioner elected to
be tried separately from Bill Sykes, the Deputy Sheriff aforesaid, and he was tried. found guilty by -the jury, and on the
3rd day of October, 1940, the Honorable Circuit Court overruled youl' petitioner's motion to set aside the verdict, sentenced
him to confinement in the State Penitentiary for the term of
five years.
From which final judgment, on account of various rulings
and Assignments of Error, hereinafter shown, your petitioner
r.eeks an appeal, a hearing. and a reversal of said judgment.
*FACTS
On Saturday. th..: 18th day of May. 1940. Foy Dotson.
who lives near Cleveland. Russell County, Virginia. went to
Wise County. Virginia. after some liquor. (308). Beecher
Wallace was with them. and on the way to St. Paul. they picked up a young man by the name of Arthur Luther. Foy Dotson got a gallon of liquor at the A. B. C. Store at St. Paul. in
pint bottles. and Beecher \Vallace got a pint, and Arthur Luther got a pint. Foy Dotson put his gallon, which was in pint
bottles, in the back of the seat of his one-seated car in wh;ch
they all tht•~e were riding. They left St. Paul, Virginia. about
four o'clock p. m. of that day. and came back to Cleveland.
Virginia. On their way to Cleveland they drank about two
pints of liquor. After they reached Cleveland, Beecher Wallace and Carlyle Owrns decided to go over to Lebanon. Virginia.
with Foy Dotson, in the latter's car, and Carlyle Owens drove
the car. They stopped at Stoat's Filling Station, near Lebanon,
where Foy Dotrnn got out of his car and was seen staggering.
going to and from the Stoot' s Filling Station, ( 3 18) and also
as he l."eturned to his car he was seen vomiting. From this point
they were driven by Carlyle Owens to a little village called
Slabtown. on the outskirts of Lebanon, where they stopped
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again and picked up a woman. whose name is not given, and
they took her back on to Cleveland, Virginia, with them. At
Cleveland, Beecher Wallace got out of the automobile. and
Carlyle Owens (an ex-convict) drove the unknown woman
:md Foy Dotson to Gran Rasnake's Spring, which was some
distance beyond Cleveland, Virginia, and, then, later they came
back to Cleveland, between 8: 3 o and 9: oo o'clock p. m. of
that same day, when Foy Dotson. the deceased, was ar3 * rested by Bill Sykes, Deputy Sheriff *of Russell County.
Virginia. and your respondent. for being drunk in a public place.
Your petitioner happened to be at the home of Bill Sykes.
o~_puty Sheriff, at this time, and Billie Grizzle. a son of Stacy
Grizzle. and a nephew of your petitioner, came to him and Bill
Sykes and told them that they were wanted: that Foy Dotson.
the deceased, was over there on the streets of Cleveland, Virginia. near Claude Jesse's store, drunk and raising sand: and.
thereupon, your petitioner and Bill Sykes. Deputy Sheriff, got
up and went over there. They went to where Foy Dotson's
car was parked. and Carlyle Owens. the ex-convict. who had
been driving. for Foy Dotson. was at the wheel. and Foy Dotson. the deceased. was on the same seat to the right of him. and
the unknown woman was sitting between them. Foy Dotson
was, thereupon, arrested for being drunk; and, soon after the
arrest, in an effort to release himself. he was shot by your petit:oner, as your petitioner claims. in justifiabl,e self defense.
There is conflict in the evidence offered by the Commonwealth and that of your petitioner as to whether or not Foy
Dotson. and some of the Commonwealth's witnesses were drunk
or sober at the time, and as to other vital facts of the case. The
testimony of the witnesses offered by the Commonwealth, who
claimed to have seen what took place is not only in irreconcilable
conflict, as will here:nafter appear, but the statements made by
some of tlrem conflict with their own evidence, in chief and on
cross-examination. and your petitioner is advised that it is.
therefore, impossible to state definitely the exact facts, or summary of the facts. as developed and relied upon by the Common wealth.
Consequently. in view of these conflicting statements in
the evidence offered by the Commonwealth, and the re4 * suiting inability *to relate the facts relied upon by the
Commonwealth in such a manner as to make it coherent.

4

Supreme Court of Appeals of Virginia

it is thought proper to simply make a brief summary of the
evidence of the principal witnesses, offered by the Commonwealth who claimed to have been present, or close by at the
time.
WOODY SMITH
The first witness offered by the Commonwealth. namely.
Woodrow Smith, who claimed to have been sober. and who
claimed to have been standing within three feet of Foy Dotson's automobile, said that Mr. Sykes. the Deputy Sheriff. walked up and jerked Foy Dotson out of the car, and made him
raise his hands. and that Dotson. in obedience to this command, put both of his hands up: and. while he was standing
there with both hands up, your petitioner. punched him with
bis gun and it went off. ( p. 3 6 p. a. 1 8)
RUSSELL AR TRIP
Russell Artrip. who was the_ 9ext witness called by the
I ... /~
Commonwealth. testified (page 6g'q. 52) that he was stand·
1
/o
ing right at the side of the automobile talking to him I Foy Dot-

Y'

son) when Bill Sykes and your petitioner came by: that he
had been down to Steve Sampson's Store with Woodrow Smith
and Shoffner Dotson: ( p. 68) that he saw Mr. Sykes. the
Deputy Sheriff. jerk Foy out of his car ( p. 5 5) and start up
the street with him and "kinda" got in a scuffle up there over
something-that is. up the street from where the car was parked: that both officers ( Bill Sykes and your petitioner) had Foy
Dotson under arrest, one being on one side of him and the other
on the other side: that tht minute, he. Foy, got out of the car
and hit the ground one of the officers took hold of one arm and
the other the other ( p. 72) : and that took place the very
5 * instant he got out of the *car; that they went up the street
in this manner. a distance of about 10 yards; that Shoffner
Dotson, a brother of Foy Dotson walked from the car up the
street by the side of them, that is, by the side of the officers;
I.Ji (p. 73'91\~hat he saw Shoffner Dotson hit at Bill Sykes, the
Deputy Sheriff.

~l ~I/

COSTER COUNTS
Coster Counts was introduced for the Commonwealth. as
a witness who, as it was claimed. had just been disconred by
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the Commonwealth (p. 241) and one for whom your petitioner at one time had a warrant to arrest charging him with sheep
stealing. This witness claims to have just happened to be coming around the end of the depot that night when he saw Foy
Dotson with his hands up (p. 254 a. 78): that about as quickly as one could snap a finger thereafter, or as soon as he could
get a glimpse of it. the pistol fired. That is was dark but the
moon was shining, and the lights from the street lamps were
shining: that while Foy Dotson had his hands up he was shot;
that he could recognize the parties from where he was standing: that they had Shoffner Dotson handcuffed at the time the
shot was fired.

CARLYLE OWENS
Carlyle Owens. the ex-convict, who was at the wheel of
Foy Dotson's car at the time of the shooting. testified for the
Commonwealth. He said that (p. Bo) Bill Sykes, the Deputy
Sheriff. and your petitioner both pulled Foy Dotson out of the
car: that Foy asked them what they had him for, and that he
asked them if they had a warrant, and they said. or Bill Sykes
said. they didn't m:ed a warrant; that Foy Dotson pulled his
shirt out. and said. "I haven't got a thing." and they went on
toward the back of the car. and he saw your petitioner put
6* his gun under Foy's arm. *while they were behind the
car. and heard the shot go off: that they both were standing up at tHe time, and that they were not more than five or
six feet away from the car. That he did not see Shoffner do
anything at all; did not see him strike Bill Sykes. the Deputy
Sheriff: that the officers just walked up there and shot Foy
Dotson down without any reason on earth so far as he could
see. I r oo) That he did not see Foy Dotson drink and didn't
know anything about it if he was drinking.

GA l NES SNEAD
Gaines Snead said he was sitting on his porch about fortyfive feet from where Foy Dotson's car was parked; that he
couldn't say how far away he was from where Foy Dotson was
shot-he didn't have any idea and would not make a guess;
( p. r 09) that he could not hear any remarks; that he only saw
one officer take him out of the car: that he only saw one of
them search him; that he had his hands up and pulled his shirt
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out and said: "Boys, I ain't riot a thing." He said they turned
to start ( r 1 o), and Mr. Sykes and some one in the crowd got
in a wrestle or scuffle. and the o: her ofiicer and F0~1 Dotson
(the deceased I went down the street and passed out of his view.
( Q. 2 3 p. 1 1 o) , and he saw Foy Dotson ( noL withstanding the
fact that they had pas~ed out of his view) and heard the shot.
and saw Foy Dotson falling. He testified about some remarks
that were made after the shooting. all of which will be treated
b~reinafter. but the foregoing is about the substance of what he
'.:a=d in conne;:tion with the shooting at the time it occurred He
did not know who the boys were around the car ( r 18) and
d"d not know who the woman was who wa~ in the c.u. Said
he did not see your petitioner until after it happened. ( 1 2 I).
Then he said (a. q. 3 3 page 1 2, l, referring to the officers and
Foy Dotson leaving the car, before they passed out of his
sight. "when they £tarted all three got side by side."
7* *When he asked if there was any indication of halting or
pulling back from the officers. or anyth;ng of that sort,
! at page 123) he said be did not ~ee any indication of it. He
also ~wore positively that Shoffner Dotscn did not follow them.
Ip. I 2 3 questions and answers 48 & 49) Said Bill Syke,. the
Deputy Sheriff. had hold of somebody ( 2. 56 p. r 24 I and he
was looking at Bill Sykes when the shot was fired. At page
1 25 of his evidence, wben a:-:ked question 59. about w:1,1t actually happened betwct:n Br.:ld McReynolds and Foy Dotsonthe case involved here--hc said he didn't know. that r.c did not
watch them.
SHOFFNER DOTSON
Foy Dotson was his brother. and he was killed about nine
o'clock p. m .. May , 8. 1 940. That he. Shoffner Dotson. had
not been with him at Lebanon: that he had seen him at Lebanon,
but he was not with him: that he had seen him al Cleveland
the night he was killed, and he, Foy Dotson, was by himself
when he saw him at Cleveland before the shooting ( Q. 2 3 p.
137) : that he first saw him in the car, which was parked in
front of the drug store at Cleveland something like two hours
befol4e the killing: that he. the witness. was in a Taxi. and he
gGt out of the Taxi and he and Woody Smith and Russell Artrip. the two Commonwealth witnesses above mentioned, ar
the invitation of Woody Smith. went down to Steve Sampson·s
lo drink a bottle of beer; that they went there and Woody
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bought three bottles of beer; that later, he, and Woody Smith
and Russell Artrip. walked out. started back up the street,
when Mr. Sampson invited them to sit down, that he and Mr.
Sampson sat down, while Woody Smith and Russell Artrip
walked up on the street. In a few minutes, he said, Beech8* er Wallace came by and *invited him to walk up the
street, and he walked up the street, and just as he got to
the car (Foy Dotson's car) "THE LAW WALKED DO\VN."
(Your petitioner and Deputy Sheriff were referred to as "the
law".) That Fay's car was headed west: that Deputy Sheriff.
Bi11 Sykes, ran around in front of the car. while your petitioner
came around behind the car: that Bill Sykes went up and opened the car door and reached in and began jerking Foy Dotson
and jerked him in a pretty rap:d manner ( 1 39) and got his
feet out on the running board. and that '"Brad McReynolds"
( your petitioner) ''ran up then and they got him (Foy) on the
ground and searched him." That Foy pulled his shirt out of his
pants and said: "You see, I haven't got a thing." and chat your
petitioner "walked with him (Foy Dotson) two or three feet
back of the car and had him by the arm taking him"-the right
arm. So Shoffner Dotson said ( I 40) "I walked up and asked
Mr. Sykes what had he (Foy) done and "he turned around
and started to feel over me, and said, 'You son·of-a-bitch, you
have got nothing to do with that: and when he said that I
hit him. I hit him in the side of the face. and knocked him
kinda on the walk. and his cap went over in the post office
do::ir and I stood there and he came back ( after getting his cap
presumably l with his gun and punched me in the left side.
and it was hurting." Now bear in mind this was all after the
shooting. becau£e he said at that time Bill Sykes. when he came
back with his gun. said to him: "If you bat an eye I will lay
you there with your brother." Foy had been shot at chat time
I q. 3 9. p. 1 40). He said, at the same time. that your petitioner
"led him (Foy) behind the car. and when me (Shoffner Dotson) and Bill Sykes were there connected up why Brad pulled
h:s gun with his left hand and shot him under the right
9* arm there." *That at the time the shot was fired (Q. 41.
p. 141 ) Bill Sykes had hold of him but that he was not
handcuffed: that he was not handcuffed until after Foy Dotrnn was shot. (q. 43 p. 141); that after he was handcuffed
was when Bill Sykes told him if he batted an eye "I will kill you
and lay you by your brother." That he reached out and took
hold of the gun barrel and pushed it off of his stomach, and put
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my arm around him (indicating) so he could not shoot me:
and that was all after the shooting had taken place ( q. 5 3. p.
142) Then he said Bill Sykes said. after the shooting. "Let's
settle this," and I said, "All right," and he said "Take your
hand off the gun", and he got his handcuffs and said, "Put
them on here," and I did. ( That is, he put the handcuffs on
himself after the shooting.) Yet. in the next statement ( page
14 3). the attorney for the Commonwealth said to the witness:
"He ( Bill Sykes. Deputy Sheriff) put the handcuffs on you."
Now. the witness states on cross examination ( p. 1 5 7)
that both of the officers had hold of Fov Dotson at the car and
that both of them "started behind the car with him;" that
your petitioner had him by one arm and Bill Sykes. the Deputy
Sheriff. had him b·y the other arm; "they were pulling him
along" or Brad was pulling. ( Q. 6 1, p. 1 59) He said that Sykes
turned Foy Dotson loose, and he didn't know why (Q. 5 3 p.
11; 8. He was asked to think and determine. and tell the jury.
why he turned him loose. and he said: "I don't know that."
Then he was asked (Q. 55. p. 158) if he didn't run up behind
Sykes and hit him and that this caused him to turn him loose,
and he said:
"No, sir."

* Again. at page 162. Q. 85. the witness said t'.lJl he did
not tell Jim Harrison and Mrs. Jackson that there would
not have been any trouble if he (Shoffner Dotson. the witness) had not run up behind Bill Sykes, the Deputy Sheriff.
and hit him in the back of the head: he denied making any
statement of that sort. and then, finally admitted that he did
tell them that he hit Bill Sykes, and that he had told the Grand
Jury that he hit him. but not in the back of the head. He said he
hie him "In the side of the face." (Q. 37 page 140), which,
of course. was in the head.
1 o*

WALTER .DUNCAN
Walter Duncan said that he was arrested by Bill Sykes.
Deputy Sheriff. and your petitioner. and they had him and another prisoner in their car: that he was on the rear seat of the
car with your petitioner and the other prisoner was on the front
scat with the other officer. about a month before ( 1 77) the
shooting. and as they passed some other car on the road your
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petitioner said: "That must be that damn Foy Dotson", and
said: "If I ever have co arrest him, or ever arrest him any more,
it will be too bad for him." That remark was all he said. Said
Bill Sykes had arrested his boys and that he made him mad
when he arrested him. ( I 79).
CARL JESSEE
Carl Jessee said when he heard the shot ( p. 41.~ Q. 8) .b,.,,.
he was in the front of his garage. in the office part. a;rci look~ 7 '-b
ed out in a few minutes and saw your petitioner coming up the
walk running; that he saw him fall and get up and go into the
drug store.
MRS. DESTY DESKINS
Mrs. Desty Deskins said (p. 435 l Lhat she. too. saw your
petitioner after the shot was fired: that he was coming up the
street in a fast walk. looking back about every step; that there
was an off-set in the walk and that she saw him fall; that
1 1 * he • went in the drug store: that she guessed that was
some fifleen or twenty minutes after the shooting: that
he had a flash light in his hand; and, when he went in the drug
store he asked for a telephone. ( 441 )
KENNETH MOYER
Kenneth Moyer ( p. 419 l said he was in his house near by,
and as soon as the shot was fired he came to the door and walked over to the body (Foy Dotson's) to see who it was. and that
your petitioner. Brad McReynolds. was not there (Q. 1 1 and
Ans. at page 420) he had gone: that in a few minutes after that
he saw your petitioner. and that he never noticed any cut place
or anything about it. That he saw him leaning up against the
car across the street and asked somebody how he was taking
what had happened: that when he first observed him he was
leaning against a car or truck. and he did not observe any blood
on him.
Stacy Grizzle testified (p. 240 Q. 64) that your petitioner went to use the telephone. and when he came back, Shoffner
Dotson then accused him of shooting his brother. This statement is from a witness introduced for the defendant and it is
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inserted here simply to show that there is no conflict in the evidence offered by the Commonwealth and that of the defendant
on the fact that your petitioner immediately after the shooting.
left the scene. and hence left Foy Dotson and Bill Sykes, and
located a telephone. put a call in for the Sheriff. waited until he
got tl;e message throug:1 to the Sheriff and then returned to the
scene.
Another uncontrovcrted fact may be stated before making
a brief summary of the facts as disclosed by the testimony offered on behalf of your petitioner, and that is: Petitioner has
been able to show that he has lived and conducted himself
1 2* in such a *manner as to be enabled to prove that he is not
only a peaceable and law-abiding citizen but that his general reputation for truth and consistency in truth is good.
While the evidence discloses the fact that the deceased was a
man of bad reputation. and that he was a dangerous man when
under the influence of liquor.

BRIEF SUMMARY OF PER TINE NT FACTS
Some pertinent facts as disclosed by the testimony offered by your petitioner:
· Bill Sykes. Deputy Sheriff. and your petitioner. w·,o was
a Constab!e. after hav:ng re:c·ved the notice above mentioned.
went out on the streets of Cleveland. found Carlyle Owens, the
ex-convict, and Foy Dotson in the car with this unknown woman sitting between them and Foy Dotson was drunk. Mr.
Sykes opened the door and asked him to get out, and with his
help he got out. His shirt tail was out and Mr. Sykes searched
him and arrested him. Mr. Sykes had him by one arm and your
petitioner had him by the other arm and they were having no
trouble. except he was leaning back just a little. As they moved along up the street with their prisoner between them, Shoffner Dotson, the brother of Foy Dotson, said he did not hit
him in the back of the head but that he hit him in the side of the
face and knocked him over against the sidewalk-and Sykes
turned Foy Dotson loose: that Shoffner caught the officer
around the neck after he hit him and the officer turned around:
just as he turned Shoffner Dotson grabbed for his gun ( 3 5 2)
and they scuffled around there a right smart bit-the exact
time is not stated-and finally the officer got the gun flap
open. and got his gun. and Shoffner continued his effort
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to *take the gun away from him. Bill Sykes, the Deputy
Sheriff. did not see what occurred between Foy Dotson
and your petitioner, since he had been wrestling with Shoffner
Dotson to keep him from taking his pistol and assaulting him.
In the meanwhile he heard another pistol fire and just at the
crack of that pistol. Foy Dotson dropped his hand down and
Sykes was able to lead him by the shirt collar over to the place
where your petitioner had his trouble. When Shoffner Dotson knocked the Deputy Sheriff in the head, and they were having their own separate fight, Shoffnllt'i.Potson wheeled aroun<:!_ ~
and suddenly hit your petitioner in the fhouth with such terrific Ji. (J
force that it knocked him flat on his back, and got down on him,
or astraddle of him ( 3 76) : that Foy Dotson was viciously
striking your petitioner with his right hand: the blow, or blows,
addled him: his lip was split and he was bleeding at the mouth;
and he was trying to take your petitioner's gun with his other
hand ( 3 6 and, in the_ s_truggle. to save himself from death, or )(
tL
serious bodily harm. your petitioner fired the shot that killed
T
the deceased. Mr. Sykes, the Deputy Sheriff was some distance
away at the time but he came down ( 362) pretty soon after the
shot was fired and suggested co your petitioner that he go and
call the Sheriff. Mr. Arthur Combs, who lived at Lebanon. Virginia. and your pet:itioner immediately went down town. not
for the purpose of fleeing. but for the purpose of locating a
telephone. and went to the home of his brother-in-law where
he put in a call for the Sheriff: he was unable to get the Sheriff. however. and got in touch with Gose Peters. another Deputy
Sheriff. and asked him over the 'phone to get hold of the Sheriff and tell him that he had had some trouble over there and
wanted him. the Sheriff. to come over to Cleveland. The
Sheriff. and Mr. Peters came over to Cleveland some time
1 4 * later and your * petitioner surrendered himself to them.
After he finished telephoning, as above indicated. your
petitioner returned to Mr. Sykes and the point where Foy Dotson's body was and waited.
1 3*

*'

1,

ASSIGNMENTS OF ERROR
Assignment of Error No. 1

The Honorable trial court erred in permtttmg Carlyle
Owens. a witness for the Commonwealth, to relate certain detailed statements claimed to have been made by Shoffner Dot-
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son. a brother of Foy Dotson. the deceased. to Bill Sykes,
Deputy Sheriff. and to testify. o,·er the objections of counsel
for your petitioner. as to certain detailed occurrences said to
have taken place between them after Foy Dotson was killed.
and which were no part of the litigated act: all of which are
shown at pages 1 04 to 107 inclusive. and being question from
1 to 9 inclusive. propounded on the Re-examination of the said
Carlyle Owens, aforesaid. They are as follows:
"Q. 1 One question I overlooked. Did you say
Bill Sykes handcuffed Shoffner over there?
A. Yes. sir.
Q. 2 Did you see anything he did to him after he
handcuffed him?

A.
Q. 3 \Vhat did he do?
A. He hit him twice in the mouth.
Q. 4 Did you hear Shoffner beg him to take the
handcuffs off until he could go and render his brother
some aid?
Q. ; What did Shoffner say?
A. He asked him to take the handcuffs off and let
him go see his brother.
Q. 6 \Vhat did Bill say to him?
A. I didn't hear him say anything.
Q. 7 To refresh your memory I will ask you if you
heard him say to Shoffner words to this effect: "If he
didn't shut up he would lay him by the side of his brother?
15 *
A. Yes. sir.
Q. 8 What had Shoffner said just prior to that~
A. I don't know. I didn't hear it.
Q. 9 \Vhen he wanted to go to his brother. Bill
told him if he didn't shut up he would lay him by the
side of his brother?
A. Yes. sir."
There were also certain questions asked Gaines Snead. another witness introduced by the Commonwealth. as shown by
his evidence in chief. of the same general nature. which he was
allowed to answer, over the objection of your petitioner's counsel. and they appear in the record as follows:
( Question and answer 3 7 at page
"Q. 3 7

11

3. of record)

Tell what was said there?
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A. I walked over behind Mr. Sykes and Dotson;
I guess in four feet of them, standing behind them. I
couldn't hear what Mr. Dotson said, but he said something. and Mr. Sykes said if he didn't shut up he would
shoot him too. and be two laying on the ground instead of
one."
And question and answer 48 at page 1 1 4 and 1 1 5:
"Q. 48 After you saw Sykes standing there and
Shoffner Dotson with him, mangled with the handcuffs
on, tell the jury if Sykes did anything, and if so. what
it was, to Shoffner Dotson, right at the same time you
heard the other?
A. He hit him."
Also certain other questions and answers of the same general character in the testimony of Shoffner Dotson, another witness for the Commonwealth. as shown by his evidence in chief,
at page 142. and being question and answer number 51. as
follows:

··Q. 5 1 Did you examine his head after he was killed to see whether or not he was injured?
A. No. sir. I was going over to lift his head up.
thought maybe he would speak to me, and Bill Sykes said:
'If you lay hands on him, I will kill you.' "
All of the foregoing questions and answers are grouped,
16* and *dealt with. in this first assignment of error because
they involve the same identical question of law about the
same. or quite similar statements relative to the same state of
facts. There are other questions and answers along the same
line which are not set out in detail here; but they were all objected to and the Honorable Circuit Court understood ( p. 1 44)
it was not necessary to repeat the objections each time. The
specific grounds of objections to all of this class of evidence
were. however. set out in detail at pages 1 1 6 and 1 1 7 of the
record. and a motion was also made to have the trial court declare a mistrial on account of its introduction. This character
of evidence was not admissible as a part of the res gest.e because it was not a part of the litigated act, nor did it grow out
of the litigated act-it grew out of an entirely separate fight between different parties from the ones involved in the litigated
act. The litigater act was. and is, the murder of Foy Dotson
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by your petitioner-this was all he was indicted for. and this
was all that he was being tried for. Petitioner was not in any
way responsible for what Bill Sykes. the Deputy Sheriff. might
have said co a third party in the course of a separate altercation.
nor could such evidence be used against him for any purpose
in the instant case. Of course. if it had been shown by the
Common wealth that there was a joint conspiracy between your
petitioner and Bill Sykes, Deputy Sheriff. to do some unlawful
act, then the statements of Bill Sykes, if made before the consummation of the act, would have been properly admissible. But
there wa£ no evidence whatever offered by the Commonwealth
to show that there was such a conspiracy to murder Foy Dotson or to do any unlawful act. This character of evidence
1 i* was not *only allowed to go before the jury. but. as will
be observed by reference to the argument of Mr. Warren.
one of the attorneys representing the Commonwealth. the jury
was told that it was a part of the res gesta!; his exact language
follows:
"It may have been fear that this fellow was going co
lick him, and he may have thought I had helter get rid of
him quick, I will shoot him. and a minute afterward BJl
said, "Shut up, or I will shoot you in two and there will
be two of you laying there instead of one." That is a
part of the res gest~. plrt of the transaction there. (lnlcrru peed) .
By Judge Lively:
We object to that argument.
By the Court:
Objection overruled.
By Judge Lively:
Exception.
This Honorable Court, has at least twice. expressly held
that such transactions and statements must be such as to be a
part of the very transaction (the murder of Foy Dotson, in the
instant case, and not an assault on a third man. or an altercation between Shoffner Dotson and Bill Sykes. Deputy Sheriff) before it can, in any event, be treated as a part of the res
gest.c. See Haynes' case, 69 Virginia 946, and Richard's case,
1 07 Va. 892.
Therefore. the foregoing statements and others
of like kind. were highly prejudicial to your petitioner. and
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your petitioner is advised that they were not legally admissible
in evidence against him for the following reasons:
Because your petitioner was indicted and being tried
only on the charge of having murdered Foy Dotson and not
for having made any kind of attack on Shoffner Dotson, or
any one else:
1.

2.
Because the. then. pending altercation between Bill
Sykes, Deputy Sheriff. and Shoffner Dotson-two entirely
different parties-was not a part of the litigated act:

3. Because this class of evidence related to subsequent independent acts and argument by and between third parties who
could. and who did actually testify.
18 *

* 4. Because there was no conspiracy between your Petitioner and Bill Sykes, Deputy Sheriff. and there was no
evidence offered by the Commonwealth tending to show such
a conspiracy:
5. Because the litigated act-the alleged murder of Foy
Dotson-had ended at the time of the alleged acts and statements which were allowed by the Honorable Circuit Court to
be shown in evidence against your petitioner. As this Honorable Court said in the Whited case, 6 S. E. 2d 647. Chief Justice Campbell speaking:
"Concert of action must be based upon
to commit an illegal act, and one who aids
the commission of the crime must share the
tent of the actual perpetrator of the criminal

a conspiracy
and abets in
criminal mact."

In Falden's case. 167 Virginia, at 544. and 545, our court
has said. Chief Justice Campbell speaking:
"To constitute the crime of conspiracy there must
be an agreement to commie an offense." etc. etc.
Then. it is likewise a well-settled rule of law in Virginia
that after the Commonwealth has shown beyond a reasonable
doubt that such a conspiracy was agreed upon, a statement of
one of the joint conspirators can not be admitted in evidence
after the crime has been committed.
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State v. Price, 174 S. E. 518, page 521,
Jarrell's case. 132 Va. 551 at page 563.
Buford's ca!e. 132 Va. 512 page 517.
Assignment of Error No.

2

The Honorable Circuit Court in allowing Shoffner Dotson. the same witness for the Commonwealth. to answer questions 103, 104, 105. 106, 107. 108, pages 150 and 151 of the
record:

"Q. 103 At the time of the killing. and immediately after the killing. or any time on the scene while this
transaction was taking place, did Brad McReynolds make
any statement as to why he shot your brother?
19*
* A. No. sir, I didn't hear any.
Q. 104 Did you say anything to him about having shot your brother?
A. Yes, sir.
Q. 1 05 What. if anything did you say?
A. Well he-Q. 106 What did you say to him~
A. He was standing this way (indicating) with his
head down, and I looked at him and said: "Can you
raise your head up after committing such a crime. and face
these people here?"
Q. 107 Did he make any reply?
A. No. sir. he never opened his mouth.
Q. 108 Did he say anything about your brother
having knocked him down?
A. No. sir."
The foregoing could not have been regarded as a part of
the res gest.e because it plainly appears that "the facts were not
talking". but, as chis honorable court said in the Upton case.
172 Virginia. 658 & 659. the witness for the Commonwealth,
was "talking about the facts". See also Haynes case, 69 Virginia. 946.

It was the subsequent narration of statements and acts of
witnesses who could and did testify. There was no agreement
between your petitioner and Bill Sykes, the Deputy Sheriff. to
do an unlawful act, and none was attempted to be shown. The
handcuffing. altercation between Bill Sykes and Shoffner Dot-
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son. the slapping, and alleged statements of Shoffner Dotson,
occurred after the shooting-and it seems at a time when your
petitioner had gone to the telephone to call the High Sheriffand it was an entirely independent matter-it was not even
simultaneous. See Whited's case, Supra.
It was an attempt to involve your petitioner in an argument after the unfortunate incident; or, more specifically, it
may be said, it was an attempted rebuke, or attempted ridicule,
or shaming for a past act. It can not be successfully main20* tained *that such statements, even if it had been shown
that your petitioner heard what is claimed to have been
said to him, would justify their admission under the old rule of
"Silence gives consent", because there was no denial of the fact
that your petitioner shot Foy Dotson-that was not denied and
never has been denied-and it is not a fact at issue-hence, your
petitioner was not called upon. or required to engage in a debate with a hostile brother of the deceased about whether or not
the shooting was justifiable. The fact is, such a statement. if
actually shown to have been heard by your petitioner. was such
a one that did not call for an answer. Your Petitioner is advised that in some instances, where one is called on to answer
whether or not he killed a person-when the fact as to who
committed the crime is the issue-the failure to deny it, under
certain circumstances. may be admitted in evidence; but this is
never true where the killing is admitted and only the grade of
the offense is involved. However, in no event. and under no
circumstances. was your petitioner called on to argue the facts
of the case with the brother of the deceased, in the presence of
a hostile crowd. The rule is thought to be quite well stated in
Wharton's Criminal Evidence Vol. 2, Section 678b at page
1401, et seq.
Assignment of Error No. 3

The Honorable Circuit Court also erred in allowing Gaines
Snead, another witness offered by the Commonwealth. to testify in his re-cross examination. over the objection of petitioner's counsel, at page 1 33. et seq. of the record, as follows:
21

*

* "Q. 4 Did Bill Sykes or Brad McReynolds at the
time you saw them there offer any explanation or excuse
for this killing?

::.8
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A. No. sir.
Q. 5 Did you hear Brad McReynolds say this man
knocked him down and was trying to get his gun when
he shot him?
A. No. sir. I never."

These two questions and answers were illegal and hight y
prejudicial to your petitioner. and were, for the reasons set
forth in the Assignment of Error No. 2 inadmissible. Question No. 4. and the answer thereto, went so far as to attempt
to hold your petitioner responsible for the failure of Bill Sykes
to offer an explanation or excuse for the killing of Foy Dotson.
As heretofore pointed out, there was no evidence offered
by the Commonwealth showing, or tending to show. that there
was a conspiracy between your petitioner and Bill Sykes; and.
it will be further observed by the evidence-and there is no
conflict on the point-that Bill Sykes did not see the shooting.
and therefore. he could not have explained it if it had been his
duty. under the law to have done so. Yet, by this evidence being allowed to go to the jury, your petitioner was held responsible for Bill Sykes' failure to explain a matter he had not
seen to one Gaines Snead. The fact is. there was no more
duty on Bill Sykes, if he had seen the shooting, to attempt to
explain the details of what had happened, and why it happened, to Gaines Snead, a hostile witness, than there was a duty
upon him to make individual explanations to every man, woman and child gathered there in the streets at the time, or to go
from house to house in the town in order to make explanations.
Therefore, your petitioner is advised that the Honorable Circuit Court erred in allowing the foregoing evidence to go to the
Jury.
22*

Assignment of Error No. 4

The Honorable Circuit Court erred in giving to the jury
on request of the Commonwealth instruction No. 9 ( p. 454).
which is as follows:
· "The Court instructs the jury that on a trial for murder.
the law of self-defense is the law of necessity, and the necessity relied upon to justify the killing must not arise out of the
prisoner's own misconduct; and, if the jury shall believe from
the evidence that the prisoner by his own misconduct brought
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about the necessity of killing the deceased, should they believe
there was such necessity, then the prisoner cannot justify the
killing of the deceased by a plea of necessity. unless he was without fault in bringing about that necessity."
And your petitioner, by counsel. objected to same being
given for the following reasons:
( 1)
Because it does not state the principles of law applicable to self-defense correctly;
( 2)
It makes the same rule of law apply to an officer
as applies to an individual:

( 3 ) An officer must. of necessity. be the aggressor-that
is his duty-he is always, to this extent. responsible for bringing on the difficulty in attempting to arrest a drunk man. or
any other law violator:
( 4)
It directly conflicts with the rule of law applicable
to officers. and places the officer on the same footing as an individual:

( 5)
It authorized the jury to determine who was "at
fault" whether or not the officer had the right to arrest: and.

2 3 * * ( 6) It deprives t'he defendant of the right to rely on
appearances at the time and place of the difficulty. and
fixes his right to rely on self-defense an actual necessity as it
appears to the jury.
But the Court overruled the objections and your petitioner
excepted.
This instruction told the jury that your petitioner could
not rely upon his plea of self-defense unless he was without
fault in bringing on the difficulty. This, of course, is true
where one is not an officer; but an officer, of necessity, must
be the aggressor. and to this extent would naturally be regarded
by a jury as the one who brought on the difficulty. Mercer's
case 150 Virginia p. 599. Whited's case 6 S. E. 2d p. 649. I 74
Va. 528.
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It also told the jury that the law of self defense was the
law of necessity, and that the necessity must not arise out of
the prisoner's own misconduct. This, also. allowed the jury
to consider the matter as it appeared to them in the court-room
at the time of the trial. as to whether or not it was actually
necessary for your petitioner to kill the deceased. and deprived
your petitioner of the right to act on appearances existing at the
time, and as the matter appeared to him. It is hardly necessary
to cite authority in support of this proposition, but see Fortune's case. 133 Va. 677. where at page 6.89, it was said:
"A man who is assaulted is held accountable under
the law for the exercise of such judgment as is warranted
by the circumstances as they appear to him."
24 * *This applies to an individual and since it is said that an

officer stands upon a different footing from an individual-and he does-it is thought that your petitioner should
stand on at least as high ground as an individual. The law
of necessity is not the law of self defense. If it appears from
all of the circumstances surrounding one, as it appeared to your
petitioner, that one is about to take his life. or do him some
serious bodily harm, then he has the right to resort to self-de-·
fense whether or not the jury might think it was actually not
necessary. and this is the law even though it was not actually
necesary.
However. the foregoing instruction was given and the Attorney for the Commonwealth was permitted to argue, over the
objection of your petitioner's counsel. that the resort to selfdefense was available only under the "last chance" doctrine:
that it must appear that nothing short of actual necessity would
justify the resort to the law of self-defense.
For instance. at page
monwealth, said:

s,~

"""3. the Attorney for the ComY...

"It must be the last chance before you take a man's
life to save your own life.
By Judge Lively:
That is excepted to because a misstatement of the
law, and is improper and prejudicial to the defendant.
By Mr. Fuller, (continuing) :
Did any necessity exist? If so, where was it? Let
him stand up. lie down or any way you want to put
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him, and it is no defense in this case. Just put him anywhere you want him to be.'

It is quite true that the court gave an instruction for your
petitioner, being instruction No. 6, but the argument of the
instruction No. 9, in question, and the argument of the Attorney for the Commonwealth was in direct conflict with that
instruction. as offered. The Court will observe (page 465)
that your petitioner's instruction as offered correctly stated
25 * the * law of the case, and the Honorable Circuit Court,
over the objection of counsel for your petitioner, amended it by inserting the word "reasonably" and, it is thought that
this amendment operated to take the right of determining when
to act entirely away from one who is attacked. However. it
plainly appears that the Attorney for the Commonwealth, in his
argument aforesaid contended this. and the court allowed him
to continue his argument and overruled objections to same.
Not only that. but. as will appear hereinafter. the Honorable
trial court, after the final argument of the Attorney for the
Commonwealth was over. and the jury was about to retire to
its room, stated to the jury that it had no fault to find with the
argument of the Commonwealth Attorney (see page 520 middle paragraph). This statement by the Trial Court was tantamount to saying that it approved the argument of the Commonwealth's attorney on the law of self defense as above set
forth. and this. as will readily appear, was highly prejudicial
to your petitioner.
Assignment of Error No. 5

The Honorable Circuit Court erred in giving to the jury
a certain charge, and in making certain oral statements, to
the jury at the conclusion of the arguments, which appear in
full beginning at page 520 and ending on page 521 of the
record.
At the time this oral statement was made to the jury. petitioner is advised that it virtually amounted to a repudiation
of the arguments made by counsel for the defendant, in which
they had used the written instructions of the court as a basis
for the discussion of the law and the facts of the case; cer26 * tainly *it was bewildering to counsel for the defendant.
and confused and confounded the jury. The fact is, coun-
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sel for petitioner bad never heard or seen that particular course
pursued in a criminal ca:e theretofore. So far as counsel for
petitioner knew. or had ever heard, it has never been customary to give to the jury an oral CHARGE immediately after
the final argument of the attorney for the Commonwealth.
Such a course is thought to have been not only confusing but
highly prejudicial to petitioner under the particular facts and
circumstances of the instant case. However. the vice of such
an unusual proceeding lies not so much in the timing and unfortunate emphasis of the peculiar charge, as in the fact that
the court departed from the usual language of such a charge and
in reality made it. in effect, what the jury evidently considered,
an amended and supplemental instruction quite in conflict with
the arguments of petitioner's counsel interpreting the written instructions previously given in writing by the court.
It may be urged that petitioner's counsel did not object
at the time and, therefore, can not now complain; but it must
be borne in mind that the case had been fully argued, and the
jury was in motion preparatory to going to the jury-room to
consider of its verdict; and petitioner's counsel could not argue
with the court: they had no time for this: and besides, such a
course would have been prejudicial to petit:oner; and it may
be further said that they could hardly determine at the moment
all of the fatal departures in the oral statement from the usual
charge that might haYe been appropriately given had it been
given at the proper time. if it had not already been given.
In spite of the fact that the court prefaced its remarks by
the statement that it was not going to intimate that it thoug'.1t
the defendant was guilty or not guilty. the observations
2 7 * * were very prejudicial to your petitioner for the following
reasons:
( 1)

The court said:

"I can not elaborate on the danger that is essential
and necessary to excuse a person from slaying another in
what we call self-defense more than to say it must be
either real or apparent danger under all the facts and circumstancct."
The Commonwealth Attorney had argued the question of
the right of the defendant to rely upon self-defense, and had
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insisted that no such right existed, since there was no actual
necessity for the shooting and that petitioner had not observed
what he called "the last clear chance" doctrine, and his argument was timely objected to because it was contrary to the law
as embodied in the written instructions given by the court as
aforesaid. and the court told the jury that "/ have no fault to
find with his (the Commonwealth Attorney's) remarks", but
he added "that before you (meaning petitioner) can defend on
that theory, it must be the last clear chance, or something like
that. in self defense. There are instructions that will be before
you in writing. that I think very clearly set out to you the
rights of self defense. and of course you will read those instructions. I trust. and no doubt you will." The court expressly
told the jury that it approved what the Commonwealth attorney said. or this was the natural effect the remarks had on
the minds of the jurors; the language of the court was,
··1 have no fault to find with his remarks."
That amounted to saying, "I fully approve what he said",
and the jury were thereby led to believe that the court repudiated the arguments of counsel for the defendant on the law of
self-defense. as well as the written instructions it had already
given the jury for your petitioner.
28* *Petitioner does not wish to imply that the remarks of

the Honorable trial court were intended to intimate to the
jury that it might, by any possible means. entirely ignore the
written instructions. However. this remark. when taken in connection with what actually occurred at the time. not only gave
the jury the idea that it could depart from the law as given it
by the written instructions. and follow the argument of the
Commonwealth Attorney. but it conveyed the idea that the right
of self defense was to be interpreted, and viewed. from the
standpoint of the jury and the argument of the Commonwealth
Attorney at the time, and not as the matter appeared to petitioner in the light of all of the. then, surrounding circumrtances on the night of the killing. as they appeared to him. The
jury was thereby also le.1d to believe that it might consider the
case upon the Commonwealth Attorney's theory of the law of
relf defense. That of course. is not the law. Then. too, it
may be added. the defendant who relies on self defense in ordinary cases must not have been at fault in bringing on the difficulty; he must retreat: he can not begin to be the aggressor
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until the apparent necessity arises. This is not true, however,
of an officer. An officer must of necessity be the aggressor.
The jury naturally thought the court meant to allow it to determine that your petitioner was at fault in bringing about the
difficulty, and that he was the aggressor, etc .. since he came
from the home of Bill Sykes, that night to make an arrest. if
necessary.
Then, again, the court said:
"I can not undertake to elaborate on the danger that
is essential and necessary to excuse a person from slaying
another in what is called self defense more than to say it
must be either real or apparent danger under all the facts
and circumstances.''
29* *That was. petitioner submits, also an erroneous oral in-

struction. and one in plain conflict with the instruction
previously given by the court, in writing on behalf of your
petitioner.
It is directly in conflict with petitioner's instruction No. 3
given by the court to the jury in writing. and which. it is submitted, correctly sets forth for the guidance of the jury the law
clearly distinguishing between the right and duties of an officer and the rights of an individual in such cases; and it is also
in conflict with instruction number 7. given in writing to the
jury on behalf of the defendant.
In instruction No. 7, the court had told the jury chat your
petitioner's actions in the premises should be viewed from his
standpoint at the time and place of the killing and if your petitioner reasonably believed that the danger was imminent, and
that the killing was necessary to save his life or to protect himself from great bodily harm, then he was excusable. But the
rourt. as shown above in its oral instruction complained of.
left the matter entirely to the jury to determine from its standpoint, viewing the matter in the court-room. whether or not
there existed a necessity. and thereby took away from the petitioner his lawful right co have his own testimony. as well as
the testimony of other witnesses in his behalf. considered supporting the theory that the danger, at the time. as it appeared
to him. was actually real.
The oral instruction also deprived your petitioner of the
benefit of the written instruction No. 6. given the jury in his
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behalf, in which the jury was told that if the officer (petitioner) was attacked, and from the nature of the attack he reasonably believed that there was a design to take his life or do him
some serious bodily harm, then the killing under such cir30* cumstances *was justifiable, although it afterwards appeared that no real danger actually existed.

In other words. the jury was pelted with the idea at the
final moment of departure by the court's oral instruction that
it was the sole judge of whether or not there was a necessity.
as they viewed the matter at that time in the court-room when
the trial took place, and not as the matter appeared, or might
have appeared, to your petitioner on the night of the killing.
"I want to say to the jury", said the court, in its oral instruction complained of:
··That the evidence
the jury is before you for
to give it such weight, in
of all the evidence, that
etc.

that has been introduced before
your consideration, and you are
your judgment, and in the light
evidence should be entitled to"

Tqat statement shows quite conclusively that the matter
of danger or apparent danger was left solely and exclusively to
the jury to determine as it viewed the matter in the court-room
at the time of the trial. and not as it appeared to the defendant
at the time of the shooting.
Then, again, the court went on to say:
~

"I know frequently we get so near the border line
the Court may be somewhat in doubt as to whether some
evidence is material or not material. That is a responsibility of the court, and any evidence that has come before
you, it is your duty to consider that evidence in the light
of all of the evidence. and to give to the evidence before
you. each and every item of it, such weight as. under all
the facts and circumstances, you feel it is entitled to."
3 1 * * In other words. the court again orally told the jury. in
effect. that it might entirely disregard the evidence of petitioner, if it so elected, offered on the theory of his own danger,
or apparent danger. as it appeared to him at the time.

26
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Therefore, when considered in the light of the Virginia
rule, the time the oral instruction was given, and all of the facts
and circumstances involved, and the then existing status of the
case as made by the written instructions and arguments thereon. the oral instructions were not only irregular and entirely
improper. but they were. in fact. in direct conflict with the
written instructions, and highly prejudicial to the defendant.

In Dejarnette's case. 7; Virginia. page 877. Judge Staples
speaking for the court ( in the year 1880 l among other things.
said:
"We now come to the 17th bill of exceptions, from
which it appears that after the conclusion of the argument
the court. of its own motion, proceeded to instruct the
jury upon the principles of law by which insanity is to
be tested.
To this action of the court. in so instructing the jury
of its own motion. as well as to the doctrines therein
laid down. the accused excepted.
In the first place. although it is not the practice in
Virginia for the court unasked to charge the jury upon
the law of the case. yet the mere fact that it does so cannot of itself be assigned as error. Womack vs. Circle. 2g
Gratt. 192. The accu,ed has certainly no just c:rnse of
complaint if the law is properly expounded.
There are cases. indeed. in which it would be not
only proper. but the duty of the court. even though unasked. to instruct the jury upon the principles of law by
which they should be governed in rendering their verdict.
We think however. that the practice in Virginia. is
, a wise one in general. for it is extremely difficult to delioer
a _ ~harges to the jury without convi•ying to them some inti«.hJ'~ation~f the judges upon the evidence. or using some
phrase.or ~~pression which may constitute a ground of just
exceptron.

1

·r····
32 *

* Of course. it may be contended that the court had the
right to clarify orally an obscure or ambiguous instruction
-·-that has been done-but it has never been done at a rime
when the defendant could not have been heard without grave
prejudice to his rights. It was done in the Drinkard case, 1 65
Virginia. but Justice Hudgins. speaking for the court. among
other things. had this to say: ( pp. 805, 806)

t64-io>

<('o4Jr
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"The recognized practice in this State is for the court
to give written instructions requested by the litigants, when
satisfied that they correctly state the law applicable to the
evidence, and to give oral instructions only in the event
such instructions are requested or to clarify a general statement contained in the written instruction." * * * * * *
"To this extent we approve of oral instructions
without request from either side. While in this case we
find no reversible error in the oral charge given to the
jury. we deem it advisable to say that we do not approve
of the giving of both oral and written instructions covering the same identical principle. The written instructions
are before the jury when they are deliberating upon the
facts. but the jury are dependent upon memory as to what
the court has said in an oral instruction. Not only that.
under the rules of this court. it is incumbent upon the
litigant, not only to except to an instruction to which he
objects. but he must state his reasons therefor before he is
in a position to urge the objection in this court. When
the instructions are written and before him it is comparatively easy to give reasons for his objection. This should
be done in the absence of the jury. If the trial judge
gills an oral instruction, it is more difficult, especially if
~ 1 )t se long. as it was in this case. for the attorney to give ~
¥- the ~easons for his objections and his reasons therefor. in ~
the presence of the jury, or ~e move that the jury 6e ex---£'
eluded while the court and the attorneys reach an agree- ~
ment on the exact language used by the court, and then
note the reasons for the objections. In the absence of a ; "
court reporter. this is not always easy. In this case t h T
record shows that even the reporter failed to get every
statement made by the trial court in his oral charge.
As stated. while we do not find any reversible error 61"
3, * in the oral charge. we think the practice in the State should
*be uniform. and no change should be made without giving the bar full opportunity to be heard thereon."

t

~

In view of the instructions, the evidence and the argui
ments, such an oral charge was not only destructive of petition
"'
er's theory but it contravened the law and violated the usual
rule of proceedings in a criminal case, and thereby operated to
,
seriously prejudice the rights of your petitioner.
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Assignment of Error No.

6

The Honorable Circuit Court erred in giving to the jury,
over your petitioner's objection. instruction number 1 o. as offered by the Commonwealth, as it appears at pages 455 and
456 of the record. And the reasons supporting petitioner's objections are specifically set forth at pages 456 and 45 7, and here
relied on. They will not be repeated.
The instruction, however, is a long drawn-out academic
treatment of the general subject of homicide and the common
law definition of malice, both actual and implied, with the attending presumptions, illustrations. etc. etc. All of which was
confusing and misleading, and should not have been given. The
same subject had been covered fully and aptly by instructions
given by the Court for the Commonwealth. namely, instru::tions number 4 and 5. and the recital of the abstract law treatment in the form of a composition, if the law had been correctly edited, would have violated, and does violate, the existing
rule governing instructions to juries in Virginia.
"Instruction)containing statements of abstract principles should nevtr:" be given unless they find some support
in the evidence."
34 *

*Bell's case, 167 V:rginia, p. 540 ( 17), bottom page.
Assignment of Error No. 7

The Honorable Circuit Court erred in giving, at the request of the attorney for the Commonwealth. instruction number 13 (p. 458) over the objections of your petitioner, and for
the reasons stated fully at page 459, and here relied on.

It told the jury. among other things, that
"It is the duty of the officer. before making an arrest for misdemeanor, without a warrant, to use reasonable care to ascertain whether or not such a person is intoxicated or not.·'

This indicates that it is a matter for the jury to determine
just what should be done by wa;' of preliminary trial to develop
the guilt of a misdemeanant before an arrest can be made without a warrant, or to determine whether "such person is intoxi-
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cated." An officer could never know in advance what a jury
was going to approve, or what some one else might say as to
whether or not a man was "intoxicated", and whether or not
that meant being drunk, half-shot or what.
Besides the words "reasonable care" to one person means
one thing and to another person an entirely different thing.
And the officer could never determine what to do if he had to
consider the niatter from some other man's point of view.
Assignment of Error No. 8

The _Honorable Circuit Court erred in amending your petitioner's Instruction number 4, (p. 463-4), by writing into it,
over the objection of petitioner's counsel, the words WITHIN
REASONABLE LIMITATIONS. The instruction embodied
the law as enunciated by this honorable court in the Mer3 5 * cer case, I 5 o Virginia, * at page 599. and also in the late
Whited case, 6 S. E. 2d 649. and the amendment of it in
this manner operated to destroy the very purpose and effect of
these adjudications or. at least, change it into a mere ethical concept em bodied in picturesque speech.
Assignment of Error No. 9

The Honorable Circuit Court erred in refusing to set
aside the verdict of the jury, as set out in grounds assigned in
support of your petitioner's motion. particularly ground number 13, because of the fact that the attorneys for the Commonwealth were permitted to argue, over your petitioner's objections, the heart-broken condition of the mother of the deceased
on account of the alleged murder of her boy by your petitioner.
(524-13)

Mr. Warren, in his argument of the case for the Commonwealth, at page 478 of the record, among other things told the
jury with emotional appeal:
"I might say I would like to take you down to the
little town of Cleveland. out in the outskirts, on a bank,
where there is a weather-beaten cottage, with a porch that
leans with age, the floor of which is decayed, and I would
like to show you an old white-haired mother, who sits
there and trembles with the palsy of age, and grieves for
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the loss of her boy. I would like to show you that picture.
Then 1 would like for the gentlemen to look at that picture and come back to you and say because Foy Dotson
was a bootlegger, because he was guilty of a misdemeanor.
because he went to St. Paul and got whiskey from a store
to which the State of Virginia invited him. and because
he has not had the opportunity to be of high character.
then you have to k;!l him.
That is another picture. That is a picture from life's
other side."

And then, again, in his final forceful argument to the jury.
the Commonwealth Attorney, among other things said:
"Mr. Long wanted to know whose house Mr. Warren was talking about yesterday. He asked that question in his argument? I can answer it. It is the mother
of Foy Dotson. who is seventy-eight years old. and who
lives in a little. humble home over there.··
36* *"By Judge Lively:
We object to that argument as improper and prejudicial.
By Mr. Fuller: I continuing)
Almost moss covered and thatched. She wanted to
come to this trial. but she was not able.
I3y Judge Lively:
Same exception.
By Mr. Fuller: (continuing)
Mr. Long tried to argue it wasn't the home of Foy
Dotson. and Mr. Long asked whose it was, and I am telling you she wasn't able to come here. and go through this
ordeal. but she is sitting in that humble home. seventyeight years old, palsied. grieving about the boy that sleeps
right up on the hill above the house.
By Judge Lively:
This is excepted to because immaterial. improper. and
prejudicial to the Defendant.
By Mr. Fuller: (continuing)
You can go out there. and you will find out about
that.
Petitioner is advised chat these emotional appeals. which
were not supported by any fact proven in the case against him.
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were illegal and that same was highly prejudicial to his rights.
and he is therefore aggrieved thereby.
This Honorable court has, time and time again. condemned such conduct, and, as was said in the case of the Commonwealth v. Bausell, r 65 Virginia 693 :/,'f':
"We have invariably held that the criminal laws must
be enforced dispassionately, and with~en hand. Tlie
commonwealth does not rely either upJh prejudtee or sympathy to attain this end. The question is fully discussed
in the Virginia cases, among which are:
St~el v. Com., 15J>~a. 810, 160 S. E. 185;
Dmgus v. Com., 153 Va. 846, 149 S. E. 414;
Parsons v. Com., 138 Va. 764, 121 S. E. 68;
Mohlerv. Com., 132 Va. 713,p1 S. E. 454.
~

In Dingus' case,

1 53

~ 111

Va. page 849.

"In support of this assignment ( that he did not have
a fair and impartial trial) it is shown that the attorney for
the commonwealth, in his appeal to the jury.among other
things. said:
''Gentlemen of the jury: If it had not been for the
defendant there firing that shot and killing the deceased,
his _widow would not be here in mourning.w.e eels''
ObJ.
Court:
"She is here, you need not mention it."

-- ~·,

Justice Pren tis. speaking for the court ( p. 8 5 o-8 5 I ) said:
"This is so much like the occurrence in Parsons vs.
Commonwealth. 138 Va. 764, 121 S. E. 68, 73. the difference being that there the objectionable remarks were
made, not by the attorney for the Commonwealth. but by
one employed to assist in the prosecution, that we think
37* it only necessary to repeat *what was there said: 'We
cannot agree with the learned trial judge, either that the
remarks were not improper. or that he should not have
directed the jury to disregard them. Whatever liberties
are permitted to counsel for persons who are guilty of
crime, to appeal for mercy for their clients (though there
is no evidence of any such appeal in this record) and to
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refer to those near and dear to them who will vicariously
suffer under such circumstances, the prosecutor has no corresponding liberty. The Commonwealth does not rely
either upon prejudice or smypathy for the enforcement of
its laws. That every normal human being does smypat!1ize with the widow and children of the deceased is true.
but this fact in no way assists in determining either the
guilt or the innocence of the accused, and the attention of
the jury charged with passing thereon should not be thus
8K865e~ The Court should have corrected this inadvertence of the assistant prosecutor. Facts which cannot be
proved because irrelevant can afford no proper basis for
argument. 30 C. J. I 77. section 400' "

For the foregoing reasons your petitioner prays that a
writ of error be granted and a supersedeas be awarded him, in
order that the judgment of the Honorable Circuit Court aforesaid, for the causes of error aforesaid, before you may cause to
come in order that the same may be heard and that the judgment of the Honorable Circuit Court of Russell County, Virginia. may be reversed and annulled.
In the event the attorneys for the Commonwealth. to
whom petitioner's counsel is delivering a duplicate original of
this petition and brief. on this the 16th day of November. 1940,
file a reply to this petition controverting either the questions of
fact or the law relied upon. petitioner's counsel desire and request an opportunity to be heard orally, otherwise an oral presentation is not requested.
This petition and authorities relied upon will, in the event
of an appeal. be and the same is adopted for an original brief
in this case. This petition is to be filed with Chief Justice.
Preston W. Campbell. at Abingdon. Virginia.
This the 16th day of Novem her. 1940.
BRAD McREYNOLDS.
By Counsel:
M. M. LONG. St. Paul. Va.
BURNS & LIVELY. Lebanon. Va.
38* *We. M. M. Long. A. G. Lively. and Clarence C. Burns.
attorneys practicing in the Supreme Court of Appeals of
Virginia. do hereby certify that in our opinion that for errors
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above shown it is proper that the judgment of the Circuit Court
of Russell County, Virginia, in the foregoing case of the Commonwealth against Brad McReynolds should be reviewed and
reversed.
Given under our hands. this the 16th day of November,
1940.

M. M. LONG.
A. G. LIVELY,
CLARENCE C. BURNS.

I. the undersigned attorney, representing the Commonwealth. certify that I have this day received a copy of the foregoing petition on this the 16th day of November, 1 940.
I. M. QUILLEN.
Commonwealth's Atty.
Received-November I 8, I 940.
M. B. WATTS. Clerk.
January 7th 1941. Writ of Error and Supersedeas Awarded by the Court. No Bond.
M.B.W.
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RECORD
Commonwealth of Virginia
vs.
Brad McReynolds

RECORD

Pleas before the Circuit Court of Russell County, Virginia, at
the Court-house thereof. on the 3d day of October. 1940.
Be it remembered that. heretofore, to-wit: On the 20th
day of May, 1940, the Commonwealth of Virginia, filed its indictment in this case against the defendant. Brad McReynolds.
which said indictment will be found on page 5 3 o of this record and is in the words and figures therein set forth.
NOTICE
TO: Mr. Luther E. Fuller. Attorney of record for the Commonwealth of Virginia:
Please take notice that the undersigned will on the 20th
day of November. 1940, at the office of Hon. E. T. Carter.
Judge of the Circuit Court of Russell County. Virginia. at ten
o· clock. a. m .. or as soon thereafter as practicable. tender to the
said Judge his Certificate of Exceptions in the case of Commonwealth of Virginia. Plaintiff vs. Brad McReynolds. Defendant.
copy of which is hereto attached, and apply to the said Court co
sign and seal the same and make it a part of the record in this
case.
BRAD McREYNOLDS.
By BURNS & LIVELY.
Counsel.
Legal service of the foregoing notice is hereby accepted.
This the 28th day of October, 1 940.
COMMON\VEAL TH OF VIRGINIA.
(Signed) By L. E. FULLER. Counsel.
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BE IT REMEMBERED. that this case came on to
be heard on this the I 6th day of September, I 940,
before his Honor, E. T. Carter. Judge of the Circuit Court of
Russell County, and a jury duly impaneled and sworn to try
the issues joined.
1

]

APPEARANCES:
Luther E. Fuller, Esq .. Commonwealth Attorney for
Russell County
George M. Warren. Esq .. of Bristol. Virginia
A. T. Griffith. Esq .. of Lebanon, Virginia
Counsel for Plaintiff.
M. M. Long. Esq .. of St. Paul. Virginia
Messrs. Burns & Lively, of Lebanon. Virginia
Counsel for Defendant.
By the Court:
Are you gentlemen ready to proceed?
By Judge Lively:
We would like to see the Court and counsel in chambers.
Thereupon the following proceedings were had in chambers:
By Judge Lively:
We have one witness who is absent. We have a statement
from him, and it might be opposing counsel will admit he would
make this statement if he were here. The witness is Claude
Wallace. \Ve have not been able to find him.
By Mr. Fuller:
Has he been subpoenaed?
By Judge Lively:
Subpoena was issued for him.
page

J NOTE:

The statement in question was submitted
by Judge Lively to the Court and counsel for the
Commonwealth. and the matter discussed at some length, and
thereupon the Court ruled as follows:
2

By the Court:
\Ve will deal with it when we come to it. If I admit it I
will hear you gentlemen on any objections then as to its admissibility. Now are you ready?
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By Judge Lively:
Now if the Court please we are advised that a certain element of people, largely consisting of people who deal in liquor
and their sympathizers. have signed an agreement or statement
pledging themselves to pay. or showing the payment of. ce:·tain amounts on attorney fees to prosecute this case. We are
further advised that attorneys representing the Commonwealth
have this information in their possession.
It will be impossible for us to intelligently strike the jury
or to fairly select a jury without that information. It is not
beyond the realm of possibility or even probability that perhaps
some person who participated in that is on the jury. or, if not.
that some close friend or relative is on the jury;
page 3 ] and. we therefore, move the Court to require the
Commonwealth to furnish us with this information.
By Mr. Warren:
My fee came from one individual, who had nothing on
earth to do with the case. and is not on the jury.
By Mr. Griffith:
I would like to put a statement in with reference to our
fee, that is my firm. that it is secured by deed of trust which is
of record in the Clerk's office of the Circuit Court of Russell
County, and I have no connection or contract with any one
dse. It is on the property of the mother of this boy.
By Judge Lively:
If they deny a petition has been circulated and a lot of
signers. we would like to introduce some evidence on this proposition and on our motion.
By the Court:
I will let you examine the jury carefully.
By Mr. Fuller:
I have no information about it at all.
any fee.

I am not getting

By Mr. Warren:
As one of counsel for the prosecution. I never saw or heard
of any petition. and I had dealings only with one
page 4 ] individual who paid my fee in full by his own personal check.
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Tom Mawhiney
By Mr. Griffith:
I desire to state that I have no knowledge of any petition
being circulated. and the mother of the deceased boy is the
party who employed my firm.
By Mr. Fuller:
I never heard of any petition. either directly or indirectly,
and have no knowledge of any petition at all.
By Mr. Warren:
At the May term of Court the mother of this boy paid
me $20.00 on my fee, and Mr. T. J. Davis paid the balance by
his personal check. So far as I know that is the only contribu·
tion I know of that has been paid on my fee.
By Mr. Griffith:
Shoff Dotson paid part of my fee, and his mother gave
me a deed of trust to secure the balance. They are the only
ones I know of that had anything to do with it.
By Judge Lively:
I would like to ask each one of these parties if they know
or have any information as to where this money came from
that was paid them?
By Mr. Griffith:
As to mine. there was only SI o.oo paid. and I don't know
where it came from. The other has not been paid
page 5 J but is secured by deed of trust.
By Mr. Warren:
I don't know where the $20.00 came from except it came
through his mother and her son, and if anybody else had any·
thing to do with it. I know nothing of it. That was paid me
at the May term of Court.
By Judge Lively:
We would like lo introduce Mr. Mawhiney.
\VHEREUPON. Tom Mawhiney, being duly sworn. was
examined and testified as follows:
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Tom Mawhiney
DIRECT EXAMINATION
By Judge Lively:
Q. 1 I believe you are Tom Mawhiney and are on the
pre.:cnt venire here at this time?
A. Yes. sir.
Q. 2 And you live at Cleveland?
A. Yes. sir.
Q. 3 . Mr. Mawhiney. do you know anything about a
petition being gotten up by the friends or relatives of Shoffner
Dotson for the purpose of soliciting contributions to be used in
the prosecution of Brad McReynolds and Bill Sykes?
A. Not to my knowledge, except hearsay, Mr. Lively.
That is all I know. I live close up here and I have
page 6 ] heard them speaking of it. as I told you, just during conversations standing around in the store. I
don't know positive about it.
Q. 4 But you did hear there was a paper of chat kind
being carried around?
A. I heard they were making a collection, but I could not
tell who it was.
By the Court:
You don't know who the men were?
By the Witness:
No. sir.
By Mr. Warren:
You didn't hear of a paper~
By the Witness:
No. sir.

Q. 5 Did you make a contribution on this?
A. No. sir.
Q. 6 Were you asked to?
A. No, sir.
Q. 7 How many people did you hear talk about it?
A. I couldn't remember but a few.
Witness stood aside.
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By Judge Lively:
If the Court please. we have some other witnesses who
are not here now. We didn't know who they were until a few
minutes ago, who know about this.
By the Court:
What good would it do if they were here?
page 7 J By Judge Lively:
It would enable us to strike the jury properly.
By the Court:
What can the Court do to help you?
By Judge Lively:
The Court can lee us get our witnesses in here and hear
them.

By the Court:
When did you gentlemen hear about this?

By Judge Lively:
I had heard rumors of it ever since about the occurrence,
and heard it talked, but I never had heard of any specific person who saw the paper until this morning. and now I am advised of three people who saw this paper.
By the Court:
Do you want them summoned here so you can interview
them?

By Judge Lively:
Yes, sir. so we can introduce their testimony in the record and show there was such a paper and whose names were on
it. There might be a man on the jury who signed it.
By Mr. Griffith:
We understand that is the object of the examination on the
voir dire.
By the Court:
'Let's see what we can do, and I will give you all the time
you want.
page 9 J By Judge Lively:
We would like to do that before we undertake to
strike the jury.
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By the Court:
All right.

\Vcll. let's go and get started first.

WHEREUPON. the following proceedings were had
open Court:

111

By the Court:
Let the Defendant come around. and I will give you any
time you want to get any information you want before you
make your strikes.
By Judge Lively:
As we have endeavored to state to the Court, this is a matter we think it is proper to investigate, and think it should be
investigated before the prisoner is arraigned or before the jury
is impaneled.
By the Court:
I will let you investigate it before the jury is impaneled.
but I don't sec that it is necessary before he is arraigned.
By Judge Lively:
As I stated. there arc three persons we think could give this
information. but they arc not witnesses we want to put on the
stand. but we do have witnesses by whom we think we can
show this.
By the Court:
Give the Sheriff your summons and let's get startpage Io ] ed here. Mr. Clerk. proceed with the arraignment.
By Judge Lively:
We desire to except to the action of the Court in requiring us to go to trial without giving us time to make this investigation. and, as stated to the Court in chambers. we did not
know the names of these witnesses until a very short time ago.
probably thirty minutes ago, or not more than that.
By the Court:
The Court advises Counsel for defendant as to the three
absent witnesses whom the Court understands from Codnsel
are within the County. and can be reached within something
like an hour. that the Court will see that those witnesses arc
here, if they are within the County. and amenable to process.
before the impaneling of the jury is completed. and the objection is overruled.
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Carlyle Owens
By Judge Lively:
We except. We would like to ask then that the Court call
Shoffner Dotson, Jim Harrison and Carlyle Owens and examine them with reference to this matter.
By Mr. Fuller:
We don't think that is proper at all.
By the Court:
The Court overrules the motion and declines on
its own motion to call witnesses designated by Counsel for defendant.

page

11

]

By Judge Lively:
We except to the action of the Court, and we ask now the
Court permit us to call these witnesses and examine them as adverse witnesses on the matter, and without waiving to any extent our other motion and exception.
By Mr. Fuller:
We request it to be done in the absence of the jury panel.
By the Court:
Who is it you want?
By Judge Lively:
Shoffner Dotson, Carlyle Owens and Jim Harrison.
THEREUPON, the Sheriff called Shoffner Dotson, Carlyle Owens and Jim Harrison, and the following proceedings
were had in chambers:
CARLYLE OWENS. being duly sworn. was examined,
and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 Is your name Carlyle Owens?
A. Yes. sir.
Q. 2 Are you a witness for the Commonwealth
page 12
in this case?
A. Yes, sir.
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Carlyle Ou.:ens

Q. 3 Do you know anything about a petition being circulated to get up money to prosecute these officers in this case?
A. Well, I don't know if you would call it a petition or
not. but any one that wanted to give anything you could.
Q. 4 Just how was it arranged and managed and who
did it?

By the Court:
Just tell everything you know about it.

A. Well, I drove a car and took Jim Harrison around
and anybody that wanted to give anything they could.
Q. 5 Did you have a paper for them to sign showing
how much they had given?
A. \Ve had a paper for them to sign if they wanted to
sign.
Q. 6 Who all did you present this paper to?
A. I don't remember.
Q. 7 Who all gave you something on it?
A. I don't know.
Q. 8 Where is the paper?
A. I don't know that. I didn't have any dealings with
it.
Q. 9 Do you remember anybody that gave anything?
A. No. sir.
Q. 1 o You don" t remember a single person that
page 1 2
gave anything?
A. No. sir.
Q. 1 1 Did you give anything?
A. No. sir.
Q. 1 2 Whose car did you drive?
A. Foy Dotson's.
Q. 1 3 Who paid the expenses of running the car while
you were driving it?
A. I don't know, Shoffner, Jim, I don't know who put
the gas in. [ never put it in.
Q. 14 \Vhere all did you go?
A. Well. Finney, Honaker-we didn't see any one in
l Ionaker. but some of his relatives.
Q. 1:; Did you drive out around Cleveland any and
back in the mountain from Cleveland with this paper?
A. I don't know if he had the paper or not at Cleveland.
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Shoffner Dotson

Q. 16 Did you see any money that was collected for
this purpose?
A. No, sir.
Q. 17 Do you know how much was collected?
A. No. sir.
Q. 18 Do you know if any was collected?
A. No. sir.
Q. 1 9 Who does know?
page 1 3 ] A. I don't know.
Q. 20 Who got the money?
A. I don't know if anybody got any or not.
By the Court:
Did you ever see any money at all?

By the Witness:
·

No. sir.

Q.
A.

Do you know who has that paper now?
No. sir.

2,

Witness stood aside.
SHOFFNER DOTSON. being duly sworn. was exammed and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 You were present over there and into this dif ficulty when Foy was killed. weren't you?
A. Yes, sir.
Q. 2 You are a brother of Foy Dotson?
A. Yes, sir.
Q. 3 Did you go around with this paper or petition to
get up money to employ lawyers to prosecute this case, you and
Jim Harrison and Carlyle Owens?
A. Yes. sir.
Q. 4 Where is that paper?
A. I just don't know.
page 14
Q. 5 Have you got it with you or what became
of it?
think it is at Clinchco.
A.
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Shoffner Dotson

Q. 6 Who has it?
A. Maynard Kiser I think has it.
Q. 7 Did Maynard Kiser carry it around too?
A. No. sir, we left it with him.
Q. 8 \Vhat did you leave it with him for?
A. He was going to try to get up some money.
Q. 9 How much did you all get~
A. We got $30.00.
Q. 1 o Who all gave it?
A. The names are on the paper.
Q. 1 1 Can you recall the names and amounts?
A. I know Mr. Webb Jackson over here gave $2.00.
believe.
Q. 12 Webb Jackson gave $2.00?
A. Yes, sir. I can't remember the others.
Q. 13 Can't you remember anybody else?
A. I believe Al Payne gave something. but I am not sure.
Anyway the names are on the paper.
By Mr. Warren:
How many names are on the paper?
By the Witness:
I never paid no attention.
page
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] By Mr. Warren:
Was that before or after the last term of Court?

By the Witness:
I guess it was after the last term of Court.

Q. 14

What was done with this $30.00?
Paid to the lawyers.
Q. 1 5 What lawyers did you pay it to?
A. I paid Mr. Griffith $10.00 and Mr. Warren $20.00.
I believe.
Q. 1 6 Out of this fund?
A. Yes, sir.
Q. 17 Can't you name anybody else's name that was on
that paper or anybody else that gave anything on it?
A. Well, Richard Rasnick gave something.
Q. 18 How much did Richard Rasnick give?
A. I believe he gave fifty cents. maybe.
A.
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Shoffner Dotson

Q. 19 Did anybody there in Cleveland give anything?
A. I don't know. I never fooled around in Cleveland
any.

Q.
A.
Q.

Where all did you all go?
We went to Clinchco and up through Finney.
21
And where else?
A. We went to Castlewood.
Q. 22 Did you go to Dante?
page 1 6 ] A. No. sir.
Q. 23 Honaker?
A. No. sir.
Q. 24 Hamlin?
A. No. sir.
Q. 25 Didn't you all go to Honaker?
A. I disremember .. Yes. I believe we did go to Honaker
too. Yes. we went to Honaker and stopped at Sam Sutherland's up there.
Q. 26 Who all was into this business of carrying this
paper around and collecting funds?
A. Well. me and Carlyle Owens and Jim Harrison.
Q. 27 Anybody else help you?
A. No one else that I know of.
Q. 28 Did Shine Fleenor help any?
A. No. sir.
Q. 29 Did he put any money in?
A. He didn't give me any. I don't know if he gave anybody else any or not.
Q. 3 o Who carried the money?
A. They put their names down on the paper. Some
wouldn't put their names down.
Q. 3 1 You say some people gave and didn't put
page 1 7 ] their names down?
A. Yes. sir.
Q. 32 Can you tell us any one who gave money and
didn't put their names down?
A. No. sir. I don't remember.
Q. 33 You don't know a single one?
A. No. sir. I don't believe I do.
Q. 34 Do you know why they didn't want their names
on the paper?
20
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A. No. sir. I didn't ask.
Q. 35 Where is Jim Harrison?
A. I don't know.
Q. 36 How far is it to this man Kiscr's home whcrl' vou
say this paper is?
A. It is at Clinchco.
Q. 3 7 How far is that?
A. I just don't remember.
By Judge Lively:
How far is it Sheriff?

By the Sheriff:
About thirty or thirty-five miles.

Q. 38 You all went on into Dickenson County. too,
didn't you?
A. Yes. sir. My mother's sister's boy you see. runs a
barber shop there.
page r 8 ] Q. 3 9 You took the paper over there and left
the paper with him to get up some funds?
A. Yes. sir.
Q. 40 That was Maynard Kiser?
A. Yes. sir.
Q. 4 1 What relation was he to you?
A. His mother and my mother are sisters.
Q. 42 Was this paper presented to Tom Mawhiney~
A. No. sir. not that I know of.
Q. 43 Did Tom give anything on the fee?
A. I don't remember if he did or not.
Q. 44 Did Tom Mawhiney give $2.00 on the fee?
A. I don't know. He didn't give me any.
Q. 45 Did you see him give any or know of him giving any?
A. I just don't remember.
Q. 46 Did Shine Fleenor give anything?
A. No. sir. he didn't give me anything.
Q. 4 7 And the only two people you rem em her w .1s
Webb Jackson and Richard Rasnick?
A. Yes. sir.
Q. 48 You don't know if Al Payne gave any or not?
A. I think Al Payne maybe give a dollar.
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page
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A.
Q.
A.

Q.
A.
Q.
paper?
A.

Q.
A.
Q.
chat you
A.
Q.
A.

Q. 49 Did Melvin Artrip give anything?
J A. No, sir, he didn't give me anything.
Q. 50 Did Thurman Artrip give anything?
He didn't give me anything.
5 1 Did Woodrow Smith give anything?
Not to me.
5 2 Did Oscar Couch give anything?
He never give me anything.
5 3 Were the names of any of these parties on the

No. sir, I don't think so.
54 Was Tom Mawhiney's name on it?
I don't remember whether it was or not.
5 5 Did you just have one paper or more than one
know oP
Just one.
56 Do you have any information of any other paper?
No. sir.

By Mr. Griffith:
It is not contended any of these people you mentioned
are on the jury outside of Tom Mawhiney, is it?

By Judge Lively:
It may be there are relatives of these people, and that
would disqualify them.
By Mr. Warren:
If you would see a list of the jury would you recognize
any of the names on there?
By the Witness:
Yes. I think so.
page
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By the Court:
Let's not fool with that.

Witness stood aside.
By the Court:
Ts there anybody else you want to examine?
By Judge Lively:
Yes, sir. Jim Harrison.
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By Mr. Warren:
It looks to me like you could get at this by examining the
1ury.
By the Court:
They want to get this in the record.
By Mr. Fuller:
That is the purpose of examining the jury on the voir
dire.
By Judge Lively:
We cannot tell but what the name of a relative of some
one on the jury might be on the paper.
By the Sheriff:
Jim Harrison has not come yet.

By the Court:
\Ve will impanel the jury immediately after dinner. and
adjourn now for dinner.
NOTE:
lunch.

At

1 2: 20

Court adjourned until
September 16.
I: IO p. m.

1: 1 o

for

1 940,

AFTERNOON SESSION
page

2 1

]

By the Court:
Has the other witness come in that you wanted to

examine?

By Judge Lively:
I don't think so. Call John Rasnick and Jim Harrison.
Mr. Sheriff. I don't see either one of them here. sir.
By the Sheriff:
(After calling the witnesses.)

They are not here.

By the Court:
I believe I will proceed with impaneling the jury.
By Judge Lively:
We would like to ask the Court to give us a little time to
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I understand he

By Mr. Fuller:
We didn't have him summoned.
By Judge Lively:
He wouldn't be a witness in the case except on this one
proposition. I know him. but I have not seen him here.
By the Court:
The Sheriff said he called him and did not get in touch
with the witness direct, but some one said they would see him
and have him come right on, and if he didn't they would call
back.
By Judge Live! y:
I imagine he is on his way. He is a man who would come
promptly.
By the Court:
I will wait a few minutes and see.
page
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]

THEREUPON. a short recess was taken.

By the Court:
We will proceed now with the impaneling of the Jury.
Do you waive the arraignment and plead not guilty?
By Mr. Long:
Yes, sir.
By Judge Lively:
We do not waive our objection to going into trial until
we complete our investigation of this list, and we except at this
time to the action of the Court in proceeding.
By the Court:
I believe you all asked for a severance?
By Mr. Long:
Yes. sir. we asked for a severance.
By the Court:
Whom do you elect to try first?
By Mr. Fuller:
We will try Brad McReynolds.
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By the Court:
Call around the jury.
By the Sheriff:
All jurors summoned here will come around please.
By the Court:
Mr. Clerk, swear the jury to answer questions.
NOTE: The jury was sworn on the voir dire and examined by the Court and Counsel, and the list of jurors qualifying was handed counsel.
page 23

By the Court:
I understand the party you wanted is here, Judge

Lively.
NOTE: The Judge. Attorneys and the reporter then
went into chambers.
JOHN RASNICK. being first duly sworn was examined
and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 What is your business or work?
A. I am a minister.
Q. 2 Where do you live?
A. I live at Hamlin. my post office is Castlewood.
Q. 3 Was a petition or paper for the purpose of making up funds to prosecute the officers in this case presented to
you?
A. Yes, sir.
Q. 4 Who presented this paper to you?
A. Jim Harrison and this other Dotson boy.
Q. 5 Shof.f ner Dotson?
A. Yes. sir. and another fellow was driving the car. I
am not sure what his name' was, but I think it was an Owens
boy.
page 24 J Q. 6 Carlyle Owens?
A. Yes. sir. that is right.
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Q. 7

Did you make any contribution?
No, sir.
Q. 8 Did you see the paper?
A. Yes. sir.
Q. 9 Were there several names on it?
A. There were some ten or twelve names on it I think,
the best I remember.
Q. Io Will you state the names you saw on it as best
you remember, and the amounts which they had given?
A. I don't know I could state positive about the amounts
of every one.
Q. 11 \Vas Tom Mawhiney's name on it?
A. Yes. sir.
Q. 1 2 What amount had he contributed?
A. Two dollars. if I am not mistaken.
Q. 13 \Vas Shine Fleenor's name on it?
A. Yes. sir.
Q. 14 What amount had he given?
A. Well. really now. let me see. Fleenor's name was on
there. one of the Fleenor boys names was on there for five
dollars.
page 25 ] Q. 15 Was Melvin Artrip's name on it?
A. Yes. sir.
Q. 16 Do you remember the amount he gave?
A. It seems it was a small amount. I couldn't hardly
!>ay about it.
Q. 17 Was Norman Artrip's name on it?
A. I am pretty certain it was. but I wouldn't say positive about Norman.
Q. 18 Was Richard Rasnick's name on it?
A. Yes. sir. he gave a dollar. the best I remember.
Q. 19 \Vas Russell Artrip's name on it?
A. I don't remember about that. There was some names
on it. I didn't pay much attention to them. In fact, I just
don't remember. I couldn't say positive about it.
Q. 20 Do you remember any other names?
A. I don't think I do. I didn't bother about this much.
They asked me. I was at Finney, holding a meeting, and they
came there and asked me co look at this and I did. and they
a$ked me to put my name on it, and I told them I didn't think
I wanted to, and they asked me to take it in Mr. Dale's store
A.
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and see if he didn't want to give something, and I told them I
would rather they would cake it themselves, and they went in.
and I don't remember anything about ic, but there
page 26 ] was some ten or twelve names on the paper, and
I wouldn't be certain about these other boys. for
J didn't think much about it.
Witness stood aside.
By Judge Lively:
Now if the Court please we move the Commonwealth or
pro.::ecucors be required to furnish us with this paper. They
say they left it at Clinchco. The danger of this is fully brought
out by the testimony of this witness, Mr. Rasnick. who testifies that Tom Mawhiney, one of the men who is on the venire.
that his name was on this paper and he subscribed two dollars.
Tom Mawhiney denied that here this morning, as the Court
remembers.
By the Court:
But he is not on this present jury.

The request is denied.

By Judge Lively:
The defendant. by counsel. excepts.
We now move the Court to give us time to send for this
paper.
By the Court:
This request it likewise denied.
By Judge Lively:
Defendant, by counsel. excepts.
By the Court:
Are you ready now to make your strike?
By Judge Lively and Mr. Fuller:
Yes. sir.
page 27 ] NOTE: The Court. Counsel and the Reporter
returned to the Court Room.
By Judge Lively:
We would like to ask the jurors who qualified a question.
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By the Court:
All right. sir. proceed.
By Judge Lively:
This is addressed to each one of you who have qualified.
Do any of you gentlemen know anything about a paper or a
petition being circulated by Jim Harrison, Shoffner Dotson and
Carlyle Owens relative to making up a fee to prosecute the officers in this case? Do any of you gentlemen know anything
about such a paper?
NOTE:

The answer was "No".

By the Court:
Neither of you have ever seen or heard tell of any such
document?
NOTE:

The answer was "No".

By the Court:
And even if you had, do you think it would in any way
affect your judgment in this case?
NOTE:

The answer was "No".

THEREUPON. the jury was selected and sworn.
By the Clerk:
Stand up Mr. McReynolds.
NOTE: The defendant. Brad McReynolds. stood
page 28 ] up and the indictment was read by the Clerk.
THEREUPON. all witnesses were sworn and excluded
from the Court room.
NOTE: Opening statements were then made by Mr. Fuller. Commonwealth Attorney. and by Mr. Long. of Counsel
for the defendant.
THEREUPON. the following evidence was introduced by
and on behalf of the Commonwealth:
DR. S. C. COUCH. the first witness called by and on behalf of the Commonwealth. being first duly sworn, was examined and testified as follows:

54
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DIRECT EXAMINATION
By Mr. Fuller:
Q. 1 Is your name Dr. S. C. Couch?
A. Yes. sir.
Q. 2 Where do you live. Doctor?
A. Cleveland.
Q. 3 Did you know Foy Dotson in his lifetime?
A. Yes, sir.
Q. 4 I believe he was raised at Cleveland and lived there?
A. Yes. sir.
Q. 5 Were you called to examine him the night he was
shot?
A. Yes, sir.
page 29
Q. 6 Where did you see him?
A. I saw him there at the scene of the murder.
Q. 7 There on the ground in the street?
A. Yes, sir.
Q. 8 Was he living or dead?
A. He was dead.
Q. 9 Did you examine him for any gunshot wound?
A. Yes, sir.
Q. 1 o Did you find any?
A. Yes, sir.
Q. 1 1 Describe that wound to the jury. please?
A. Well, the ball entered the left axilla. or arm pit. and
passed through the chest and came out on the left side.
Q. 1 2 You mean it entered the right side and came out
on the left side?
A. Yes. sir.
Q. 1 3 How near from the arm did it enter?
A. You mean the articulation?
Q. 14 Yes.
A. I would say about an inch and a half. possibly.
Q. 15 Below?
A. Y cs, sir. under the arm, in the medium line of the
axilla or arm pit.
page 30 ] Q. 16 Where did it come out?
A. On the left side, a little posteriorly, or a little
back under the lower angle. or point of the scapula. or shoulder
blade.
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Q.
A.

Q.
A.

Q.

What was the range of the bullet?
A little posteriorly and downward.
I8
How far downward did it go?
I would think about one and a half or two inches.
19
It dropped from one to two inches in passing
his body?
I think so. yes, sir.
20
The place of exit was higher than the point it en17

through
A.
Q.
tered?
A. Yes, sir.
Q. 2 1 Had that bullet penetrated either arm?
A. No, sir.
Q. 22 Could he have been shot with his arm down in
that position (indicating) without the bullet entering his arm?

By Judge Lively:
We object to that question because leading and because it
asks for a conclusion of the witness.
By Mr. Fuller:
He is an expert witness.
By the Court:
Objection overruled.
page 3 1

]

By Judge Lively:
Exception.

A. No. he could not.
Q. 2 3 Did you notice if there were any powder burns
on his body?
A. Yes. sir.
Q. 24 What was the extent of those burns, Doctor?
A. I would say about an inch around the entrance of the
bullet.
CROSS EXAMINATION

By Judge Lively:
X. 1 Dr. Couch, if Foy Dotson had been down on top
of Brad McReynolds with one arm out that way (indicating),
feeling for Brad McReynolds' pistol. could he have been shot
in the place he was without touching his arm?
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A. I think so.
X. 2 And the bullet could have come out in the same
way it did, if his hand had been out this way (indicating)?
A. That is right.
X. 3 Doctor, do you know what distance a revolver
will make a powder burn?
A. You meanX. 4 Such as this one, for instance?
A. Well. most authorities state under nineteen
page 3 2 ] inches, or six to ten inches.
X. 5 Most authorities state, as I understand you,
that a revolver must be less than nineteen inches away from the
body to make a powder burn, and the general concensus is that
it must be within six to ten inches of the body to make a powder burn?
A. Well, under nineteen inches. It is supposed to be
close, you know.
X. 6 Doctor, do you know Brad McReynolds?
A. Yes, sir.
X. 7 Do you know the neighbors and people m the
neighborhood where he lives?
A. Yes, sir.
X. 8 Do you know his general reputation for truthfulness and his general reputation for being a peaceful and lawabiding man?
By Mr. Warren:
I object, your Honor, unless they avow they are going to
put Brad McReynolds on the stand. He can prove his general
character. but not truth and veracity.
By the Court:
Go ahead.

A.

It is very good.
X. 9 Do you know Bill Sykes?
page 3 3 ] A. Yes, sir.
X. 1 o Do you know his general reputation for
truthfulness?
A. Yes. sir.
X. 1 1 What is it?
A. Very good.
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Witness stood aside.
WOODROW SMITH. the next witness, called by and on
behalf of the Commonwealth, being first duly sworn, was
examined. and testified as follows:
DIRECT EXAMINATION
By Mr. Fuller:
Q. 1 Is your name Woodrow Smith?
A. Yes, sir.
Q. 2 Where do you live?
A. I live up on what they call Back Valley, between
Clinchfield and Finney.
Q. 3 Did you know Foy Dotson in his lifetime?
A. Yes, sir, I had seen him sometimes.
Q. 4 Do you know Brad McReynolds and Bill Sykes?
A. Yes, sir.
Q. 5 Were you in Cleveland the night that Foy Dotson was killed?
page 34 ) A. Yes, sir.
Q. 6 Did you see the difficulty?
A. Yes, sir.
Q. 7 Just state to the jury what you saw and how it
happened?
A. Well. I come up the road from Steve Sampson's.
Q. 8 I believe he is a merchant there?
A. Yes. sir.
Q. 9 And you came from his store (
A. Y cs, sir. and I met Mr. Dotson right ferninst the post
office a little beyond the post office.
Q. 1 o \Vas he in his car?
A. Yes. sir.
Q. 1 1 Who was driving~
A. Carlyle Owens.
Q. 1 2 Carlyle Owens was driving:
A. Yes, sir. he was driving it. and he stopped and I was
talking to him and he had his foot out on the running-board
of the car.
Q. 1 3 Did you ask him for anything there?
A. Y cs, sir, I asked him for a cigarette.
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Q. q

Did he give you one?
Yes. sir. he give me a p,1ckagc of cigarettes.
page , 5 ] and while I was getting my cigarette Mr. Sykes
came around in front of the car and he sa:d: "Foy.
l have got to search you.·· And Foy said: "All right. go ahead
and search me." and said: "I h.:n-cn't got anything." He jerked him out of the car and he se,uched him, and I was standing
I guess in three feet of Foy. I would say. when he pulled his
shirt-tail out and said: "Herc. Mr. Sykes. anything I"ve got
you can have it. .. and he pulled his shirt-tail out and said:
"Get your hands up. I want your hands up." and he put h:s
hands up.
About the time he got through searching him, why Shoff
come up from the store. \Ve had all been down there together.
He come up from the store and Mr. Sykes turned around to
search Shoff. and Brad walked around from behind the car.
I didn't even know he was there. He said: "'You have got to
go to jail. Buddy." and he said: "Have you got a w.irrant for
me?'· and he said: "I don· t need one." and he punched him
with the gun and it went off.
Q. 15 Did he have his hands up?
A. Yes, sir.
Q. 16 When he punched him with the gun?
A. Yes, sir.
Q. 1 7 D'.d he offer any violence to Brad McRcynolds?
A. No. he just told him he would go with him
page 36
if he had a warrant.
Q. 18 And he punched him while he had his
hands up?
A. Yes. sir. He didn"t have time to get his hands down.
Q. 1 9 Did you see Foy Dotson knock Brad McReynolds
down in the street or road there?
A. No. sir.
Q. 20 Did anything like that occur?
A. No. sir. He stepped about two steps backward and
fell in the road when the man shot him, and he had his hands
up, and he was standing facing him and when he shot his hands
fell down kinda on Brad's shoulder, and he stepped about two
~teps back and fell.
Q. 21 Did he fall backward or forward?
A. Backward.

A.
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Q. 2 2 Did you ever see McReynolds down on the ground
and him on top of him?
A. No. sir.
Q. 2 3 And you were there when they first came up and
when be shot him?
A. Y cs, sir, I was right there.
Q. 24 Arc you any kin to anybody in this case?
A. No, sir.
Q. 25 Have you got any interest in it in any
page 37 J way?
A. No, sir.
Q. 26 Were you drunk or sober?
A. I figure I was sober. I had not drunk anything.
Q. 27 How was Foy talking, loud or boistrous or anything?
A. No. sir. he was talking just like anybody would.
Q. 28 Did you bear him cursing or using vile language
there?
A. No. sir. I did not.
Q. 29 Did anything like that occur there?
A. No. sir.
Q. 30 I believe he stopped and you were there until he
was killed?
A. Yes. sir, I was right with him and had his cigarettes.
The day I was summoned over here for the trial I had his package of Lucky Strike cigarettes. I didn't have time to give them
back to him that night.
Q. 3 1 When they jumped down on him?
A. No. sir.
Q. 3 2 \Vas Foy drunk. as you could tell?
A. Not as I could tell.
Q. 3 3 \Vas he sitting quiet! y and peaceably in the car?
A. Yes. sir.
By Judge Lively:
\Ve object Lo that question because leading and sugpagc 38 ] gesti\·c. and it doesn't seek to elicit any fact.
By the Court:
Overruled.
By Judge Lively:
Exception.
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CROSS EXAMINATION
By Judge Lively:
X. 1 You say you knew Shoff and Foy Dotson, or at
least you had seen them a time or two?
A. Yes. sir. I knowed him well.
X. 2 Why did you say awhile ago you had seen him a
time or two?
A. I said I knowed him when I would see him.
X. 3 You had seen him more than a time or two. hadn't
you?
A. Yes. sir.
X. 4 You were sort of one of their gang. weren't you?
A. No. siree.
X. 5 Are you sure you weren't? You had been pretty
close to Shoff just immediately before this. hadn't you?
A. No. sir, I had not.
X. 6 Hadn't you and Shoff been over here in the jail
together just before that?
By Mr. Warren:
That isn't material.
By Judge Lively:
He made the statement he had seen these parties a time or
[WO.

page 39 ] By Mr. Fuller:
That is improper.
By the Court:
What is the purpose of the question?
By Judge Lively:
The purpose is to show the intimate relationship between
the parties. He told the jury they were just casual acquaintances, and I am going to ask him if he had not been right over
here in jail with Shoff, and only got out that day.
By Mr. Fuller:
It is only to prejudice the jury.
By Judge Lively:
And they were put in for being drunk together.
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By the Witness:
No. sir, they did not catch us together.

By the Court:
You may show any feeling or prejudice he might have,
but the right way to attack a witness is laid down by the law.
X. 7 Now, isn't it a fact. that you and Shoff were
brought over here to jail together for being drunk together?
By Mr. Fuller:
We are objecting.
Bv Judge Lively:
I didn't understand that the Court sustained the ob iection.

A. Well. Mr. Peters. he was the man that put me in
jail. but he didn't catch me with Shoff.
By the Court:
Go ahead.
page 40 ] X. 8 The Court said for you to answer the question so go ahead.
A. No, sir. I was put in jail for being drunk. but they
didn't catch me with Shoff Dotson. We wasn't together when
they caught us.
X. 9 They got you at the same place?
A. No. sir.
X. 1 o Where ·were you when they caught you?
A. I was at Clinchfield.
By Mr. Fuller:
That is another case.
X. 1 1 You were right there the same day and got out
the same day this killing occurred and you and Shoff went back
together, didn't you?
A. No. sir. I went back _with Bill Sykes.
X. 1 2 Who did Shoff go back with?
A. I don't know.
X. 13 Anyhow, you got out the same day?
A. Yes, sir.
X. 14 Now you said that you were sober, that you had
not drunk anything?
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A. That is right. I had not drunk anything. I drank
one bottle of beer I bought at Steve Sampson's.
X. I 5 \Vhen was that, why didn't you tell that
page 4 I ] before?
A. The same evening.
X. I 6 Why did you say you had not drunk anything if
you had drunk a bottle of beer?
A. Well, I didn't figure a bottle of beer would make
anybody drunk.
X. I 7 And you were drunk before you went into Steve
Sampson's place?
A. No. siree.
X. 1 8 You are sure of that?
A. Yes, sir.
X. I 9 Who was with you when you went there~
A. Me and Russell and Shoff Dotson.
X. 20 You and Russell who?
A. Russell Artrip.
X. 2 I Who is he?
A. Charles Artrip's boy. they say.
X. 22 You have no right to dispute it. have you?
A. No. siree.
X. 2 3 And Russell was another buddy who had been in
jail with you over here?
By Mr. Warren:
I abject. I don't see where that is any defense in this case.
He can impeach this witness if he can, and this is
page 42 J just trying to prejudice the jury.
By Judge Lively:
We are entitled to show the intimate relationship of this
gang that is going to testify before this jury.
By Mr. Warren:
I object to that statement and ask the Court to instruct
the jury to disregard it.

By the Court:
I think it is proper to show any relationship that existed
between the defendant and the deceased.
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By Mr. Fuller:
There is a proper way to impeach a witness. and I don· t
think that is the way.
By the Court:
I will sustain the objection.
By Judge Lively:
\Ve except and avow that the witness, if permitted to answer, would state that Russell Artrip had been over here in jail
with him, and that they got out that day.

X. 24 What were you saying to the Commonwealth's
Attorney just now?
A. No answer.
X. 25 \Vhat were you saying?
A. I told him to ask Mr. Combs. You said I was drunk,
and I told him to ask Mr. Combs if he didn't talk to me and
didn't ask me how it occurred.
page 4 3 J X. 26 Mr. Combs would say you were drunk
too, wouldn't he?
A. I don't think so. or he would have brought me to
jail.
X. 27 If he had brought all that were drunk there he
would have had to get a special conveyance, wouldn't he?
By Mr. Fuller:
\Ve object and ask the jury be instructed to disregard that
question.
By the Court:
Objection sustained.
X.
A.
X.
A.
X.
A.
X.
A.
who she
X.
A.

28 You say you saw this car drive up down there?
He met me right there.
29 The car that Fo}' was in?
Yes. sir.
30 Who was driving it?
Carlyle Owens.
3 1 Was anybody else in it?
Yes, sir. a woman was in the middle. I don't know
was.
32 You didn't know her?
No, sir.
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X. 33 Are you certain you didn't?
A. I didn't know her.
X. 34 Did you ever see her before?
A. No. sir.
X. 3 5 Have you ever seen her since?
page 44 ] A. No, sir.
X. 36 You say Foy Dotson was sober?
A. Yes, sir.
X. 3 7 Perfectly sober?
A. Yes, sir, if he was drunk I couldn't cell it.
X. 38 He was just as sober as you were?
A. Yes, sir.
X. 3 9 Did you notice when you walked up to the side
of the car Foy Dotson was in whether he had vomited on the
i:ide of the car?
A. No, sir.
X. 40 You would have seen it if there had been any?
A. I might have.
X. 4 1 Or from the odor of it, if it had been there. you
could have told it?
A. I don't know.
X. 42 And there wasn't any there?
A. No. sir.
X. 4 3 And he had not vomited?
A. I never seen any.
X. 44 And Shoff was sober too?
A. Yes, sir, I believe he was. l don't think he was
drunk.
page 45 ] X. 45 You know that coo, don't you~
A. Know what?
X. 46 That Shoff was sober.
A. I think so.
X. 47 And they weren't talking loud there at that car?
A. No, sir.
X. 48 And they weren't cursing?
A. No. sir.
X. 49 Or blackguarding?
A. No, sir. They didn't say anything I didn't think out
of the way.
X. 50 Suppose you just tell what they said and let the
jury pass on whether it was out of the way or in the way?
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A. I don't think he said anything.
X. 5 1 If he di dn't say anything you know he didn't,
don't you?
A. He was talking to the man but he didn't curse him.
X. 52 I am talking about before the officers came?
A. No. sir. he wasn't. He was talking to me and asked
me how I got over to Cleveland from Lebanon, and he told me
when we left that day. he said: "If you don't get a way to
come in I will come over and get you."
X. 5 3 He said he would come over and get you?
page 46 ] A. Yes. siree.
X. 54 That was a fellow you had just seen a time or
two that told you when you got your time served in jail if you
didn't have some way to get home he would come after you?
A. No, sir. he didn't say that.
X. 55 What did he say then when he told you he would
come after you?
A. That day I come down here in town and he had Jim
Harrison, that was his brother-in-law, I believe. and his brother-in-law's wife over here. and he told me he had a load going back. but he would come back and get me if I didn't have
no way to get over. and I went with Mr. Sykes.
X. 56 But Foy was ready to make a trip from Cleveland to come back over here and take you to Cleveland?
A. That is what he said.
X. 5 7 You had ridden with him a good many times,
hadn't you?
A. No, siree.
X. 5 8 \Vho else went with you and Bill Sykes that
evening?
A. Russell Artrip and Jim Harrison, I think it was.
X. 59 Now you said when Foy got out of the car-did
they jerk him out or pull him out or how?
A. Mr. Sykes jerked him out.
X. 60 Did he ask him to get out before he jerkpage 47 ] ed him out?
A. He !:a:d: ''Get out of here. I am going to
search you."
X. 61 And he got out of the car?
A. Jerked him out.
X. 62 Jerked him where?
0
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A.

He pu!led him out of the car hard enough to get him

out.

X. 63

Did he jerk him violently?
He reached in and got him and pulled him out.
X. 64 Jerked him out?
A. Yes, sir.
X. 65 And he didn't have on a coat?
A. No, sir.
X. 66 What did you say he did?
A. I said that he said: "Go ahead and search me all you
want to, I have not got anyth:ng", and he started to pull his
shirt out and pulled his shirt tail out like this (indicating), and
Bill said: "Get your hands up", and so he put them up.
X. 67 Haven't you got that a little wrong, wasn't his
shirt tail already out?
A. No. siree.
X. 68 Are you certain of that?
A. I am certain of that. When I see anything I know it.
X. 69 Then you said that Shoff came up, and
page 48 ] what did Sykes do?
A. Sykes had done searched Foy, and Sykes turned around and started searching Shoff.
X. 70 Did Shoff do anything?
A. l never seen him.
X. 71 You would have seen him if he had done anything, wouldn't you?
A. I seen Mr. Sykes hit h!m. I know that.
X. 72 Did you understand me to ask you what Sykes
did or what Shoff did?
A. You know what a Sheriff would do. He didn't do
..,nything but run his hands through his pockets and around over
him to search him.
X. 73 Did you understand me to ask you what the Sheriff did?
A. Yes, sir, you asked me what he done.
X. 74 Didn't I ask you what Shoff Dotson did?
A. I didn't see him do anything.
X. 75 If he had done anything you wo;,ild have seen it?
A. I think I would. They said he hit Mr. Sykes, but I
didn't see him.
X. 76 What kept you from seeing it~
A.
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A.

I don't know.
page 49 ] X. 77 You were looking right at him?
A. I was looking at all of them.
X. 78 It wasn't any trouble for you to sec what the officers did and a whole lot more, was it?
A. A person cannot look at two things at once.
X. 79 You were looking at Bill Sykes?
A. No. sir.
X. 80 What were you looking at if you were not looking
at Bill Sykes?
A. I seen Mr. Sykes when he come and jerked him out of
tbe car. and I seen him when Brad took hold of him and shot
him.
X. 8 1 I am asking you what happened when Shoffner
Dotson came up there now?
A. I seen Bill turn around and start searching Shoff.
X. 8, Bill who?
A. Mr. Sykes.
X. 8, Where were you looking?
A. He turned around to search him. after he got through
searching this other fellow. and I had stepped up on the sidewalk there and Brad said: "You have got to go to jail". and
Foy said: "Have you got any warrant or paper?" and he said:
"I don't need one", and just punched him and shot the man.
and he stepped about two steps backward and fell
page 50 J backward in the road and I didn't think he had
killed the man. I thought he had shot him in the
arm or something. I walked over to him and said: "Are you
hurt Foy?" and he groaned a little and didn't answer me. and
the blubbers come running out of his nose, and some one said:
"He ain't dead. he's getting his breath." and I said: "Yes, he
is dead. he is just blubbering out of his mouth and nose".
By Judge Lively:
This answer is objected to and motion made to strike it
out because not responsive to the cross examination of the witne~s. The witness has an~wercd about everything imaginable
except the question I asked him, and I think I am entitled to examine the witness and have him answer my questions.
By the Court:
Overruled.
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B}' Judge Lively:
Exception.
X. 84 Now. will you answer the question I asked you~
A. Yes. sir.
X. 8 s Suppose you do it then?
A. Well. I never seen Shoff hit Bill at all.
X. 86 Didn't you say you were looking at Bill Sykes
all the time from the time he searched Foy Dotson until the
time you state he searched Shoff?
page 5 1 ] A. No. sir.
X. 87 You were not?
A. No. s:r. I wasn't looking all the time.
X. 88 Where were you looking?
A. Well. when Brad took hold of this other fellow I
was looking at him.
X. 89 Looking at Brad~
A. Yes. sir.
X. 90 You didn't sec Bill Sykes then immediately before be turned around to Shoff?
A. Yes, sir, I seen him.
X. 91 Were you looking at Bill immed:atcly before he
turned around?
A. Yes. siree.
X. 92 Did you ~ee Shoffner come up there?
A. Yes, sir.
X. 93 D'.d you notice him all the way as he came up until he got up to Bill Sykes?
A. No. sir, I didn't notice him till he got up right in
front of the car.
X. 94 How close was he to Bill Sykes then?
A. In about four feet, I would say. of him.
X. 95 From that time did you notice Shoffner
page 5 2 ] all the time up until this shooting occurred?
A. No. sir.
X. 96 D:d you notice him up to the time you say Bill
Sykes was searching him?
A. What?
X. 97 Did you keep your attention on Shoffner Dotson
from the time he came in four feet of Bill Sykes until Bill Sykes
went to searching him?
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No. sir.
X. 98 \Vhat were you looking at then?
A. You know how a man will be out like that. He is
just noticing what he sees is all.
X. 99 Suppose you tell us what you saw then?
A. I have told you all I seen.
X. 1 oo Do you undertake to say that Shoffner didn't
strike Bill Sykes?
A. I never seen him strike him. He says he did. but I
never seen him .hit him though.
X. , o I He says he did strike him?
A. Yes, sir .
. X. 1 02 Did you also see him throw his arms around
Bill Sykes?
A. No. sir.
X. 103 Do you say he didn't do that?
page 5 3 ] A. I don't know if he did or not. I never seen
him. After the shot fired it got me excited.
X. 1 04 I am asking about before the shot was fired?
A. No, sir. he didn't.
X. 105 You say he didn't before the shot fired?
A. He didn't that I seen.
X. I06 You don't say he didn't, but you didn't see him?
A. I didn't see him.
X. 107 But you don't know if he did or not?
A. He might have, but I don't think the boy did it.
X. 108 I am asking what you saw or didn't see, and not
what you think, and all you can say is you did or didn't see it.
A. No, sir. I didn't see it.
X. 109 But you don't say he didn't do it?
A. No. sir.
X. 1 1 o And I believe you said you were sober over
there that night?
A. Yes. sir.
X. 1 1 1 When you were down at Steve Sampson's place
did Shoffner Dotson borrow a little money from Steve?
A. No. sir.
X. 112 Didn't he borrow something from him?
A. No, sir.
page 54 ] X. 1 1 3 Did Foy borrow anything from Steve?
A.
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A. No. sir. I give Steve a silver dollar for three
bottles of beer and he give me back the same silver dollar and
forty cents in change. He gave me back the same silver dollar
I gave him forty cents in change.
X. 1 14 Did you keep it?
A. Yes, sir, I kept it.
X. 1 15 Didn't Steve Sampson at that t=me tell all three
of you, you and Russell Artrip and Shoffner Dotson, that you
had better go on home, that you were not in any shape to be
on the street, and the officers would get you?
A. No, siree. I thought Steve was pretty high when he
gave me that money back though.
X. 1 1 6 It might have been you instead of Steve. mightn · t it?

A. Well. he give me back the same silver dollar and
forty cents for the three bottles of beer.
X. 1 1 7 You were not in a state where you were seeing
double. were you?
A. No. I had the money in my pocket.
\Vitness stood aside.
page 55 ] RUSSELL ARTRIP. the next witness. called by
and on behalf of the Commonwealth, being first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Fuller:
Q. 1 Is your name Russell Artrip?
A. Yes. sir.
Q. 2 \Vherc do you live?
A. Cleveland.
Q. 3 Whose son are you?
A. Charles Artrip's.
Q. 4 Were you down at Cleveland the night Foy Dotson was killed?
A. Yes. sir.
Q. 5 Did you see the difficulty there?
A. Yes. sir.
Q. 6 Tell the jury what you saw?
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A.
was standing there talking to the boys when Bill
and Brad come up and jerked Foy out of the car.
Q. 7 Who jerked him out?
A. Mr. Sykes. and they started up the street with him
and kinda got in a scuffle up there, or something.
Q. 8 Who got in a scuffle?
page 56 ] A. Bill and Shoff was in a scuffle. He was trying to put the handcuffs on Shoff. Bill was.
Q. 9 Did he get them on him?
A. Yes. sir.
Q. Io Did you see anything Bill did after he put the
bandcuffs on him?
A. He smacked him once after thatBy Judge Lively:
I object to that, if your Honor please. I don't think the
Court understands the situation. Bill Sykes is not being tried.

Bf the Court:
He is jointly indicted.

Objection overruled.

By Judge Lively:
Exception.

A. (Continuing) and he said. Foy did. "Fellows, you
have got me all wrong this time, I haven't got anything on
me", and he raised his hands and they searched him and didn't
find anything on him, and Bill or Brad and Foy must have had
~ome words, I wasn't close to him, and I seen Brad pull his
gun and he shot Foy on the right side and the ball came out
on the left side and he staggered backward and fell.
Q. 1 1 Did Foy ever speak that you heard of after he was
shot?
A. No, if he did I didn't hear him.
page 5 7 ] Q. 1 2 Did he die there immediately after he was
shot?
A. Yes, sir, in just a minute or two.
Q.
\Vhat position were they in when he shot him?
A. They were standing up.
Q. 14 Did Foy still have his hands up when he was
shot?
By Judge Lively:
I object to that question because leading.

1,
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By the Court:
Sustained.

Q. 15 How did he have his hands?
A. He had h:s hands up like that (indicating). and he
poked the gun right under there (indicating).
Q. 1 6 After Bill got Shoff handcuffed you say he slapped him?

By Judge Lively:
This question is objected to because immaterial and prejudical.
By the Court:
Overruled.

By Judge Lively:
Exception.

Q. 1 7 Did you hear him say anything about shootmg
him or anything of that kind?
A. No, sir.
Q. 18 You didn't hear that?
A. No. sir.
By Judge Lively:
Same objection and exception.
page 58

J

CROSS EXAMINATION

By Judge Lively:
X. 1 Whose son do you say you are?
A. Charles Artrip's.
X. 2 What day was this. on what day of the week if
you remember?
A. It was on Saturday, but I don't remember the date.
X. 3 What time of day was it?
A. It was dark.
X. 4 About what time was it?
A. About eight or nine o'clock. somewhere along there.
X. 5 At night?
A. Yes. sir.
X. 6 Are you certain it was on Saturday?
A. Yes. sir.
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X. 7

How do you happen to remember it was on Satur-

day?

A. I just know it was.
X. 8 Had you been there in Cleveland all day?
A. No. sir. I had been over here.
X. 9 What had you been over here for?
By Mr. Fuller:
I object to that because immaterial.
A. In jail.
page 5 9 ] X. Io Who else was in there with you?

By Mr. Fuller:
I object to that.
By the Court:
Go ahead.
A.
X.
A.
X.
A.
X.
A.
X.
A.

A whole lot in there.
What time did you get out of jail that day?
Nine o'clock that morning.
12
Who did you go back to Cleveland with?
Mr. Sykes.
13
Bill Sykes.
Yes. sir.
I4
Bill Sykes over here (indicating) ?
Yes, sir.
1 1

By Judge Lively:
He is not on trial in this case, your Honor.
X. 1 5 Who else was along with you?
A. Woody Smith and Jim Harrison.
X. 16 Was Shoffner with your crowd?
A. No. he come later.
X. 1 7 Didn't Bill Sykes offer to take Shoffner back
with him too?
A. Yes, sir.
X. 1 8 And Shoffner didn't go with him?
A. He wasn't ready or something. He didn't go
page 60 ] back with him.
X. 19 There wasn't any ill feeling on Sykes'
part manifested toward any of you boys was there?
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A. No, sir.
X. 20 And he carried you back home?
A. Yes, sir.
X. 2 1 Did he bring you over here?
A. No, sir.
X. 22 Who brought you over?
A. Dallas Smith and Gose Peters.
X. 23 Who else did they bring?
By Mr. Warren:
We object. He cannot take a poll of the jail.
By Judge Lively:
\Ve could take a list of your witnesses and have it.
By the Court:
Now, Gentlemen, if any of these witnesses have been guilty of any crime, and the law makes it permissible to prove it,
I have no objection to your proving it, but out here in the
community (interrupted) By Mr. Fuller:
I understand the only thing he can ask the witness is, if
he has been convicted of a felony.
page 6 1

]

By the Court:
Or petty larceny.

By Judge Lively:
The purpose of this examination. and I think it is proper,
is to show the intimacy and relationship and interest of these
parties, the Commonwealth said they were disinterested.
By the Court: ·
They may have been in jail together, but I don't think
that makes it so. Suppose they had been in church?

By Judge Li\•ely:
The Commonwealth Attorney stated they were disinterested witnesses and people of fine character, and we want to show,
and think we ought to be permitted to show, the intimacy of
these parties, not one time but many times.
By the Court:
I don't think the fact they have been in jail together has
anything to do with it.
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By Judge Lively:
le would also be permissible we think on another theory,
ill feeling toward this officer who brought them to jail.
By Mr. Fuller:
He said some other officer brought chem. and this officer
had nothing to do with it.
By the Court:
You may show any ill feeling on the part of the
page 62 ] officers toward them.
X. 24
didn't he?

Mr. Sykes here brought you to jail last week.

By Mr. Warren:
We object to that. if your Honor please.
X. 25 Your feelings are not good toward Mr. Sykes,
are they?
A. I haven't got anything against him.
X. 26 He brought you to jail this last week?
By Mr. Warren:
\Ve are objecting to that, your Honor.
By the Court:
What is your idea about that. Judge?
officer may have done his duty-

The mere fact an

By Judge Lively:
The theory we have is this: that the intimate relationship
· of these parties, I wouldn't want to term it a "gang spirit",
but the continuous violation of the whole bunch, and these officers bringing them to jail. it shows an intimacy on their part
that would cause them to hang together or stick together, and
ori the other hand, they would naturally have a resentment toward the officers for interferring with them. We
page 63 ] think that is proper to show the interest, feeling,
bias, and prejudice of these witnesses. That is our
view of it.
By the Court:
I have no objection to you proving. if you can, any prejudice against the defendant, and you would have to show it I
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know by circumstances. but this idea of bringing in the fact
they have been in jail with this one and that one or at church
or school with him. is the objection, and I don't know you
could show-I don't think you can show a man has been guilty of a crime except in those cases where he has been convicted
for a felony.
By Judge Lively:
It would be the same thing if you proved that two boys
went to dances frequently together, or a close association of any
sort. Now, the close association of these witnesses happens co
be in the jail. and we think we can show that fact the same as if
it had been somewhere else. but that seemed to be the place
where they met most frequently.
By Mr. Fuller:
You would have to show a conspiracy on the part of the
witnc~ses.
By the Court:
The question you have before the jury now is. if
page 65 ] Mr. Sykes put him in jail a week ago?
By Judge Lively:
Yes. sir, which is to show he would have a natural ill feeling toward Sykes. I think it reasonably follows.
By the Court:
He answered he did, I think.

X. 27 You don't have a very good feeling coward Mr.
Sykes or toward these officers in general. do you?
A. I haven't got anything against any of them.
X. 28 It doesn't cause you to have any ill feeling when
they arrest you for any law violation?
A. No. sir.
X. 29 Or cause you to have any ill feeling when they
interfere with your business?
A. No. sir.
By Mr. Warren:
I object to that, your Honor.

By the Court.
In other words, you have no ill feeling against these officers~
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By the Witness:
No. sir. I do nor.

X. 30 Where were you when this shooting occurred?
A. I was right next to the post office, standing there at
the car. in Cleveland.
X. 3 1 Next to the post office?
page 65 ] A. Yes. sir.
X. 32 Who was with you?
A. There was Carlyle Owens and Shoff Dotson and
Woody Smith and the boy they killed.
X. 33 Now you all were frequently together, weren't
you?
A. We was just standing there talking.
X. 3 4 You all run together over there, didn · t you?
A. Yes. sir.
X. 3 5 The closest kind of friends?
A. We was all raised up close together there.
X. 3 6 And transacted business a good deal there to·
gether?
A. No, sir. not much.
X. 3 7 Didn't you. Shoff. Woody, and Carlye and Foy
all follow about the same profession and weren't you associ·
ated together?
By Mr. Warren:
We object to that. He is trying to get the boy to admit
they were bootleggers together.

By the Court:
He can propound chat question.

A. We were raised up there and went to school together.
X. 38 Didn't you and Shoff. and Foy, and Woody and
Carlyle all follow the same business?
By Mr. Fuller:
We object co chat. He is trying co put in an implication
as to something he knows is not admissible. and
page 66 ] which is no defense to killing this boy.
By the Court:
You may show they associated together, were raised to·
gether and went to school together.
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By Mr. Fuller:
He has already shown that.

X. 3 9 A short time before that had you and Shoffner
and Woody been together anywhere~
A. Me and Shoff and Woody were in jail together.
X. 40 You have been together other places besides m
jail. haven't you?
A. We have worked together.
X. 41 And Foy too?
A. Yes. sir. I have worked with Foy.
X. 42 Foy never did anything in his life but bootleg.
did he?
By Mr. Warren:
I object to that, your Honor.
By the Court:
Sustained.
By Judge Lively:
Exception.

X. 43 Were you sober that evening?
A. Yes. sir.
X. 44 You weren't drinking at all?
A. I had drunk a bottle of beer that day. or maypage 67 ] be a couple of bottles.
X. 45 Had you drunk a couple or one?
A. I drunk one over here and one at Cleveland. two
bottles.
X. 46 Hadn't you drunk a good deal more than that?
A. No. sir.
X. 47 Weren't you drunk there that night?
A. No, sir.
X. 48 Weren't you and Carlyle and Woody and Shoffner and Foy all drunk?
A. No, sir.
X. 49 Any of you drunk?
A. If we was l didn't know it.

By the Court:
Was anybody drunk there. in your judgment?
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By the Witness:
No, sir, if they was, I couldn't tell it.

X. 50 Everybody appeared to be perfectly sober?
Yes, sir.
X. 5 1 And you were sober?
A. Yes, sir.
X. 5 2 How close were you to this car that Foy was in?
A. I was standing right at the side of it talking
page 68.] co him when the officers come by.
X. 5 3 Do you know how the officers happened
to be there?
A. No. sir. I don't.
X. 5 4 How long had you been there?
A. About five minutes I guess, talking to them.
X. 5 5 Where did you come from?
A. I come up the road.
X. 5 6 Where had you been?
A. Down to Steve Sampson's store.
X. 5 7 Who was with you down there?
A. Woody and Shoff.
X. 5 8 You all went in Steve Sampson's store and bought
some crackers and sardines and what else, some beer?
A. Yes, sir, we drunk some beer.
X. 59 And ate some sardines and crackers?
A. Yes, sir.
X. 60 You know Steve Sampson pretty well. don't
you?
A. Yes, sir.
X. 61 Did Shoffner get fifty cents from Steve Sampson
there at that time?
A. I don't know. but he didn't in my presence.
X. 62 You didn't see him?
A. No, sir.
page 69 ] X. 63 Did. Steve Sampson there at that time tell
all three of you you had better get on home or get
out of Cleveland that the officers would get you?
A. No, sir. he never told me that.
X. 64 Did you hear him tell the others that?
A. No, sir.
A.

Bo
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X. 6 5 You would have heard him if he had made a
statement like that?
A. I imagine so. I wasn't in there all the time. The
other boys was. I was on the outside part of the time.
X. 66 Did you see Foy get out of the car?
A. No, sir, I seen him jerk him out.
X. 67 Who jerked him out?
A. Bill Sykes.
X. 68 Who else was in the car?
A. Carlyle Owens and some woman. I don't know who
she was.
X. 69 You didn't know her?
A. No. sir.
X. 70 You never had seen her before or since?
A. No. sir.
X. 71 You don't know who she was?
A. No, sir.
page 70 ] X. 72 How was she sitting?
A. She was in the middle.
X. 73 Carlyle Owens on one side and Foy Dotson on
the other?
A. Carlyle was under the wheel and Foy was on the opposite side.
X. 7 4 How did Bill Sykes pull him out?
A. He caught him by the shoulder.
X. 75 Did he ask him to get out~
A. Yes. sir.
X. 76 Did Foy get out?
A. Not till he jerked him out.
X. 77 Did he have time to get out?
A. I don't know if he did or not.
X. 78 You don't.know whether he would have or not?
A. No, sir.
X. 79 Did Bill Sykes appear to be mad?
A. No, sir.
X. 80 Did he jerk him out violently?
A. He jerked him out pretty hard.
X. 81 Where was Shoffner at that time?
A. He was coming up the street.
X. 82 What happened after Bill Sykes jerked
page 7 1 } Foy out of the car?
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A. Shoff come on up about that time and he
must have said something to Bill, or somethin. I turned around
and looked and Bill was trying to put the handcuffs on him.
X. 8 3 Where did you turn around from?
A. I was standing in the road talking to the boys.
X. 84 What boys?
A. Woody. and Carlyle Owens. and I turned kinda
around side ways.
X. 85 Do you mean you saw an officer come up and
jerk a man out of a car in a violent manner and then you turned and looked in some other direction?
A. Brad and them was on in front with Foy, and Bill
and them on the side here.
X. 86 Didn't you watch that from the time it started
until it ended?
A. I tried to.
X. 8 7 What were you looking at?
A. Me and Woody had come up ahead, Shoff was the
last one to come up from Steve's.
X. 88 From the time that he jerked Foy out of the car
you kept your eyes on the officers. didn't you?
A. Yes, sir.
page 72 J X. 89 Foy was with the officers where you could
see him?
A. Yes. sir.
X. 90 And Shoffner also?
A. They was coming one on one side and one on the
other.
X. 9 1 You mean the officers?
A. Shoff and Bill was on this side and Brad and Foy
over here (indicating) .
X. 92 Isn't it a fact when they got Foy out of the car
one of the officers took hold of one arm and one the other?
A. Yes, sir. When they first started up the street with
him they did.
X. 93 How soon after he got out of the car did one of
chem cake hold of one arm and one the other?
A. The minute he hit the ground.
X. 94 The minute he got out of the car and hit the
ground one of the officers took hold of one arm and one the
other-now show the jury on me how they had hold of him?
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A.
Lively).

Like this here (indicating by taking hold of Judge

X. 95
A.

X.
page 73
A.

X.
A.
X.
there?

One on one side and one on the other?
Yes. sir.
96 And that took place the very instant they got
out of the car?
] A. Yes, sir.
X. 97 How far did they go in that shape?
About ten yards. I guess.
98 Do you mean ten yards or ten feet?
About ten yards.
99 Did they go as far as from here to that door back

A.

Something like that.
Walkingthatway?
Yes, sir.
1o 1
Now where was Shoffner at that time?
A. He walked on up the street by the side of them.
X. 102 He walked onup the street by the side of the officers?
A. Yes, sir.
X. 103 And when Shoffner got up there the officers
were going one ahold of one arm and one the other. is that
right?
A. The next thing?
X. 104 I am asking you about that, is that right?
A. Yes. sir.
X. 1 05 Now what did Shoffner do?
A. I didn't see him do anything.
X. 106 You didn't sec Shoffner do anything?
page 74 ] A. No. sir.
X. 107 Were you watching Shoffner all the
time?
A. Yes, sir, I was right close to them.
X. 108 Did you see Shoffner when he got up within
three or four feet of Bill Sykes?
A. Yes, sir.
X. 1 09 Did you see him take his fist and hit Bill Sykes
in the back of his head with his fist?
A. I seen him hit at him. I don't know if he hit him
or not.

X.
A.
X.

100
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· X. 1 1 o You saw him when they were leading him up
the roadand Shoffner walked up behind them and struck at
Bill Sykes with his fist?
A. Yes, sir.
X. 1 1 1 He was behind him?
A. Yes, sir.
X. 1 1 2 What did Bill do then?
A. He turned around and that is when he tried to put
the handcuffs on him.
X. 1 1 3 Didn't you also at the time you saw Shoff strike
Bill Sykes in the back of the head, didn't you sec Shoff throw
his arms around Bill Sykes?
A. I don't know if he did or not.
X.
1 14
Think a little and see if you don't repage 75 ]
member that?
A. No, I don't remember that.
X. 1 15 Do you undertake to tell the jury he didn't do
that?
A. I don't remember if he had his arms around him or
not.
X. 1 1 6 When he struck Bill and when he threw his
arms around him. if he did do that, Bill turned Foy loose, didn·t he?
A. Yes, sir.
X. 1 17 And then didn't you see Foy immediately about
the time that happened, didn't you see Foy take his fist and
knock Brad McReynolds down?
A. No, sir.
X. J J 8 What were you looking at?
A. He didn't knock him down.
X. 1 19 Didn't you see him hit hit him with his fist?
A. No. sir.
X. 1 20 Arc you certain of that?
A. Yes, sir.
X. 121 What shape was Foy in when Bill Sykes turned him loose. I mean, how did he hold his arm the first that
Bill had ahold of it, did he keep it in the same shape?
A. Yes, sir. or he dropped it down to his side.
X. 1 2 2 When Bill turned it loose?
page 77 ] A. Yes, sir.
X. 123 Did Brad or Foy say an }'thing to each other?

Supreme Court of Appeals of Virginia

84

Russell Artrip
A.
X.

If they did I didn "t hear them.
1 24
You didn't hear anything~
A. No. sir.
X. 125 Did you hear Brad say anything to Foy or Foy
say anything to Brad?
A. No. sir.
X. 1 26 Was a word spoken?
A. If there was I didn't hear it.
X. 1 27 Which arm did Bill have hold of of Fay's?
A. The left hand, I think.
X. 1 28 Bill had hold of Fay's left hand and Brad had
his right hand?
A. Yes. sir.
X. 1 29 Now when was it you said something about
hearing Foy tell the officers they had him all wrong. when was
that?
A. \Vhen they jerked him out of the car.
X. 1 3 o Had they got hold of his arm then?
A. Yes, sir.
X. 1, 1 One had hold of one arm and one the other?
A. Yes. sir.
X. 132 You were a powerful close friend of Foy
page 77 ] Dotson. and are a close friend of Shoffner Dotson's. aren't you?
By Mr. Fuller:
He examined him a half hour on that in the beginning.

By the Court:
Objection overruled.
A. \Ve were on good terms, and we were friends.
X. 1 3 3 Very close friends too. wcrcn' t you?
A. Not so awful close friends, we wasn't.
X. 1 34 Hadn't you been begging your mother for
eral days and time after time trying to get her to come over
and go on Foy's bond on this charge he was arrested on
mediately before this, or a short time before this, hadn't
begged your mother a number of times lo go his bond on
charge?
By Mr. Fuller:
\\'e object to that.

sevhere
imyou
that
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By the Court:
Overruled.
A. I asked her would she go on it that morning that
they arrested him.
X. 1 35 How many time did you ask her?
A. Two or three times.
X. 1 36 And she refused and you went back to her again
and again and again. didn't you, and finally got her to do it,
didn't you?
A. Yes. sir.
page 78 ] X. 1 3 7 You say you had been standing at this
place there close to Foy's car for how long before
this trouble came up?
A. About five minutes.
X. 1 38 How close were you standing?
A. Right at the side of the car. I had my hand up on
the car.
X. 1 3 9 Did you see a little Grizzle boy there?
A. No, sir.
X. 1 40 You didn't see Stacy Grizzle· s little boy about
that car?
A. No, sir.
X. 1 41 Did you see Foy vomiting out on the running
board and the side of the car?
A. No. sir. he didn't while I was there.
X. 142 Did you sec any place where he had vomited or
get any odor of it?
A. No, sir.
X. 143 Did you hear any cursing or vile language coming from that car?
A. No. sir.
X. 1 44 There wasn't anything of that sort happened
while you were there?
A. No. sir.
\Vitness stood aside.
CARLYLE O\VENS. the next witness called by and on
behalf of the Commonwealth, being first duly sworn, was examined. and testified as follows:
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DIRECT EXAMINATION
By Mr. Fuller:
Q. 1 Is you name Carlyle Owens?
A. Yes, sir.
Q. 2 Where do you live?
A. Cleveland.
Q. 3 Were you wiLh Foy Dotson at the time he was killed?
A. Yes, sir.
Q. 4 Where were you?
A. In Cleveland driving a car.
Q. 5 Is Cleveland in Russell County?
A. Yes, sir.
Q. 6 You were driving the car for him?
A. Yes, sir.
Q. 7 What were you doing there when the officers came
up, go ahead and state what happened over there the best you
recall it?
A. Well, we had parked there and Bill Sykes and Brad
McReynolds come down the alley somewhere from the depot.
Q. 8 Before Lhey came. was there any cursing.
page 80 ] loud talking or obscene language being used by anybody in that car?
A. No, sir. They come to the driver's side. I was
sitting under the wheel, and Bill flashl:d the light in my face
and run around to the other side of the car and opened the door
and caught Foy by the arm and pulled him to the rurning
board, and him and Brad both pulled h;m out. Foy asked them
what they had him for. and I never heard them give him any
answer. He asked chem if they had a warrant for him and they
said they didn't need a warrant.
Q. 9 Who said that?
A. Bill Sykes. and he pulled his shirt tail out and said:
"I haven't got a thing", and they went on toward the back of
the car, and I turned and looked out of the back glass and I
seen Brad and Foy back of the car, and Foy had his hands up,
and Brad pulled his gun and put it under Fay's arm, and I heard
the shot go off and Foy fell back in the road.
Q. 1 o Were they both standing up when the shot was
fired?
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A.
Q.
A.
Q.

Yes. sir.
Did you !Ce Foy hit Brad?
No, sir.
12
Did you see him offer him any violence?
A. No, sir.
Q. 13 But he had his hands up?
page 8 1 ] A. Yes. sir.
Q. 14 \Vas Foy drunk?
A. Not as I know of. I had not seen him drink any.
Q. 15 Did he act like a drunk man?
A. No. sir.
Q. 16 Did you see anything wrong with him?
A. No. sir.
Q. 1 7 Did you see him offer any violence of any kind
to either of these officers?
A. No. sir.
Q. 18 Were they ever down on the ground?
A. I didn't see them.
Q. 1 9 You could have seen them if they had been down?
11

By Judge Lively:
I object to that question because it is leading and suggestive.
By the Court:
I think on cross examination you could propound that
same question.
By Judge Lively:
But this isn·r cross examination.

We except.

Q. 20 You are certain they were standing up at the
time the shot was fired?
By Judge Lively:
Same objection and exception.
A.

Yes. sir.

page 82 ]

CROSS EXAMINATION

By Judge Lively:
X. 1 Whose boy are you?
A. Gene Owens'.
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X. 2 Where do you live?
A. Cleveland, Virginia.
X. , You have been convicted of a felony, I believe. of
~tealing. haven't you?
By Mr. Warren:
I object to that.

He cannot go into the particular crime.

By Judge Lively:
I think I can.
By the Court:
Objection overruled.
X. 4 You have been convicted of a felony, haven't you?
A. Yes. sir.
X. 5 That was larceny, stealing?
By Mr. \Varren:
We object.
By the Court:
I will let you show he has been convi.:~cd .
.t3y Judge Lively:
I think where the particular offcnse in vol vcd moral turpitude. particularly larceny. you can impeach him.
By the Court:
You can show he has been convicted of a felony,
page 8, ] and stop there. That is a~ far ;:::; l will let you go.
By Judge Lively:
Exception. and we avow the witness would answer if permitted to do so, that he has been convicted of grand larceny.
X. 6 You were a close friend of Foy Dotson and a close
friend of Shoffner Dotson's, wcrcn · t you?
A. I have knowed them all my life. I went to school
with them.
X. 7 And you ran around with them a good deal when
you weren't in school. didn't you?
A. I run around with them some, not so much.
X. 8 Well, a good deal. haven't you?
A. Well. some. I work most of the Lime.
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X. 9 You ran around with Foy and Shoff a good deal.
didn't you?
A. I run around with them some, yes, sir.
X. 1 o Did you rell all the people who were in this car,
cid you tell everybody that was in this car?
A. By their names?
X. 1 1 Whether their names or not, did you say anything about anybody being in this car except you and Foy?
A. No. sir. I didn't say anything about it.
X. 1 2 Why didn't you? There was another
page 84 ] person in there, wasn't there?
A. I didn't know who she was.
X. 1 3 Where did you run across that other party?
A. We picked her up out here.
X. 14 Out where?
A. Just out of town.
X. 1 5 Out here at Slabtown, near Lebanon?
A. Yes. sir.
X. 16 That is where she lives, isn't it?
A. I don't know. I am not so sure where she lives.
X. 1 7 What is your information?
A. I don't know if she lives there or not. I have seen
her there.
X. 1 8 That is the only place you have ever seen her.
any stationary place, is at Slabtown?
A. I haven't seen her but twice.
X. r 9 On those occasions did you find her 10 Slabtown?
A. No. sir. I saw her once in Lebanon.
X. 20 And you saw twice in Slabtown?
A. Once in Slabtown.
X. 2 1 You say you picked this third party up in Slabtown and carried her to Cleveland?
A. Yes. sir.
page 85 ] X. 22 What did you do with her then?
A. She was in the car when he got killed and she
come back with some one I don't know who.
X. 23 Have you seen her since then?
A. No. sir.
X. 24 How long had she been in this car?

90

Supreme Court of Appeals of Virginia

Carlyle Otvens
A. Well. we drove from Slabtown to Cleveland and been
over there about fifteen or twenty minutes.
X. 25 Where did you drive from when you came to
Lebanon?
A. Cleveland.
X. 26 And where did you come to Cleveland from?
A. I came in from work.
X. 2 7 You came in from work and got in this car at
Cleveland and drove over to Lebanon?
A. Yes, sir.
X. 28 And went out here to Stoots' Filling Station,
didn't you?
A. Yes, sir.
By Mr. Warren.
I don't see why that is material. where they went doesn't
have any bearing on the question here.
By the Court:
Go ahead.
X. 29
page 86 ] ing?

Who did you sec out there at Stoots' Fill~

By Mr. Fuller:
We object to that.

It has no bearing on this case.

By the Court:
Overruled.
X. 30 Do you remember who you saw~
A. Doctor Davidson and a fellow they called Tony.
that runs the place, and another fellow I don't know who he
was.
X. 3 I Do you know Claude Wal~ace?
A. I know his face.
X. 3 2 A large man. isn't he, did you see him?
A. I don't know him.
X. 33 You know Claude Wallace. don't you?
A. There was one more man out there. but I don't know
his name. I have seen him. but I don't know his name.
X. 34 Was he a large man?
A. He would weigh probably one hundred and eighty.
X. 3 5 Pretty tall?
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A.

He might have been taller than I am.
And rather raw-boned. honey faced?
Not so honey.
3 7 Well a little honey faced. then?
He was as fleshy as the ordinary man in the face.
3 8 Then you went on back to Cleveland?
A. Yes, sir.
] X. 39 Were you sober?
A. Yes. sir.
40 And so was Foy Dotson?
Yes, sir.
41
Perfectly sober?
I never seen him drink any.
42 Did he appear to be drinking?
No. sir.
4 3 Appeared to be perfectly sober?
Yes. sir.
44 Do you know where he had been that day?
No. sir.
45 Have any liquor in the car?
I didn't see any.
46 Have a pistol in the car?
I didn't see any.
4 7 What did you do when you went back to Cleve-

X. 36
A.

X.
A.
X.
page 87

X.
A.
X.
A.

X.
A.
X.
A.
X.

A.
X.
A.
X.
A.
X.
land?

A.

x.

A.

x.
A.
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X.
A.
X.
A.
X.
A.
X.
A.

Bought some gas.
48 Where did you buy the gas?
Carl Jesse's.
49 Then what did you do?
Pulled down about half way where we was parked
and went in and got a bar of candy and pack of
J cigarettes, and pulled down about twenty feet
farther and parked.
50 And that is all you did after leaving Lebanon?
Yes, sir.
5 1 What time did you leave Lebanon?
I don't know.
5 2 About what time?
I have no idea what time it was.
5 3 Day time or night time?
It was light when we left here and we cut our
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lights on somewhere between here and Cleveland.
X. 54 You didn't go beyond Cleveland?
A. No, sir. we went around the road and turned at
Glen Rasnick' s.
X. 5 5 You say you got some gas and drove about half
the way down the street to where you parked. and then the
rest of the way and parked, and the trouble came up, wasn·r that
what you said?
A. Yes. sir.
X. 56 Then why didn't you tell ab::iut gomg on b.•yond Cleveland to Rasnick's Spring?
A. You didn't ask me.
X. 5 7 I asked you what you did and you said you went
to Cleveland and got s0me gas and drove about
page 89 ] half way down to where you stopped to park, and
then drove down there and parked, didn't you?
A. Yes. sir.
X 58 Now you didn't do that? Now tell us what you
did do?
A. We went to Gran Rasnick's .:ind turned around and
came back and bought two gallons of gas and got a bar of
candy and some cigarettes. and pulled down fifteen or twenty
fret and parked.
X. 59 And who was in the car?
A. Foy Dotson. myself and some girl.
X. 60 Don't you know her name?
A. No. sir.
X. 6 1 Never heard it?
A. No. sir.
X. 62 Never heard anybody say what her name ,vas?
A. No. sir.
X. 63 Was there any cursing or loud talking there in
that car while it was sitting there parked?
A. No. sir.
X. 64 Not any at alP
A. No. sir.
page 90 ] X. 65 You were there all the t:me~
A. Yes. sir.
X. 66 How long did the car remain there before this
happened. I mean. before the trouble came up?
A. Around fifteen minutes.
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X. 67 It remained parked at this place about fifteen
minutes?
A. Yes, sir.
X. 68 And there wasn't any cursing or loud talking
while that car was parked there?
A. No. sir.
X. 69 Did Foy Dotson vomit out of that car while you
were sitting there?
A. No. sir.
X. 70 He didn't do that?
A. No. sir.
X. 71 You know that?
A. I know that.
X.72 He didn't vomit anywhere while he was with you?
A. No, sir.
X. 73 And he appeared to be perfectly sober?
A. Yes, sir.
X. 74 Hadn't drunk a drink of anything so far
as you know?
page 9 1 ] A. No. sir.
X. 75 And had no liquor m the car so far as
you know?
A. No. sir.
X. 76 And no pistol in the car?
A. No. sir.
X. 77 Do you know where he had been that day?
A. No. sir.
X. 78 Did he tell you where he had been before he came
up to Cleveland this first time?
A. No, sir.
X. 79 When Bill Sykes came up to this car did he ask
Foy to get out?
A. No. sir.
X. 80 What did he do?
A. He opened the door and reached in and got him by
the arm.
X. 8 1 He didn ·t ask him to get out?
A. No. sir.
x. 82 And Bill pulled him to the running board?
A. Yes, sir.
x. 8 3 And then took hold of him?
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A. One took hold of each arm.
page 92 ] X. 84 And then what did he do?
A. He· felt over him and pulled his shirt tail out
and he didn't have anything on him.
X. 85 What were the officers doing?
A. Feeling over him.
X. 86 Did they have hold of him?
A. They turned him loose then.
X. 87 And he was standing there after he got out of the
car with his hands hanging down and the officers searching
h:m?
A. Pulled his shirt tail out.
X. 88 Who pulled his shire tail out?
A. He did.
X. 89 The officers were watch'.ng him do that?
A. They were feeling over his pants.
X. 90 Then what happened?
A. Brad took him and Bill.
X. 91 Tell me how they took him, or. have you told
all that happened when they got him out of the car there?
A. When they first took him out of the car?
X. 92 Yes.
A. Yes. I reckon so.
X. 93 Now you say th~ officers took h:m. what did
they do with him?
A. They started to the back of the car with him.
page 93 ] X. 94 How did they hove hold of him?
A. One had hold of each arm.
X. 95 \Vhich side was Bill on and w~1ich side was Brad
on?
A. Brad was on the right side and Bill on the left side.
X. 96 Will you take hold of me and show this jury
just exactly how these officers had hold of this man?
A. They had him like this (indicating).
X. 97 And walking chat way. one on each side of him?
A. Yes. sir.
X. 98 How far did they walk with him that way?
A. It was in sight of me when they went back, and
when they got back Bill wasn't with them.
X. 99 How is that? When they got back where you
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could see through the glass. do you mean Bill wasn't with
them?
A. That is right.
X. 1 oo How far would they have walked until you
could see them?
A. About five or six feet.
X. 1 o I No farther than that?
A. No. sir.
X. 102 Now you have told all you saw after they got
out of the car and the last thing you saw when they went walking away was that one of these officers had hold of one arm and
the other ahold of the other arm and leadinf this man off. is
that right?
A. Yes, sir, on the left side of the car.
page 94 J X. 1 03 Did you see anything of Shoffner Dotson about that time?
A. He was at the side of the car.
X. 1 04 The same side the officers and this man were
on?
A. Yes, sir.
X. 105 How close was Shoffner Dotson to them?
A. They was all there together in the beginning, when
they first took him out of the car.
X. 1 06 Do you mean Shoffner was there when they
took him out of the car?
A. His brother was talking to him.
X. 107 Was Shoffner Dotson down below there when
they took him out of the car. when they took Foy out?
A. When they come to the door they kind of
pushed Shoffner back and opened the door.
page 95 J X. 108 You mean Shoffner was standing at the
door when the officers came up?
A. At the side of the door, and they kinda pushed him back.
X. I 09 You mean Shoffner was standing at the side of
the door when they took Foy our. and the officers had to push
Shoffner back so they could open the door?
A. They come in and pushed him back like that (indicating) and opened the door.
X. I Io You are certain of that?
A. Yes, sir.
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X. 1 1 1 \Vhat did Shoffner do. did he do anything up
to the time these two officers started walking away with one on
either side of Foy?
A. He asked them what they had Foy for.
X. 1 1 2 And what did they say?
A. Told him it wasn't none of his business.
X. I I 3 Did Shoffner do anything then?
A. I didn't see him do anything.
X. I 14 When these two officers started walking away.
one on one side of Foy and one on the othe:·. did Shoffner do
anything?
A. I didn't see him.
X. 1 , 5 Did he keep standing where he was~
A. I wasn't watching him. I was watching them walk
around the back of the car as far as I could sec them.
X. 1 1 6 Did Shoffner do anything as far as you could
see?
A. No. sir.
page 96 ] X. r 1 7 Did you see any struggle there between
Sykes and Shoffner?
A. No, sir.
X. , 18 Did you hear anything?
A. After it happened I seen Bill Sykes and Shoffner at
the side of the car.
X. 1 19 But you didn't sec any struggle that took place
between Bill Sykes and Shoffner before the shooting?
A. No. sir.
X. 120 You don't know where Shoffner was?
A. He was at the side of the car.
X. 1 21 You mean Shoffner remained at the side of the
car when the officers led Foy off.
A. I don't know where he was then.
X. 1 22 Did you see Shoffner go up and strike Bill
Sykes in the back of the head?
A. No, sir.
X. 1 23 Did you see him grab with his arms around Bill
Sykes?
A. No. sir.
X. 1 24 How much of a space was there for this place
where you could see these officers leading Foy away and the
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place where you looked through the glass and could only see
Brad and Foy. how much space was there between those places?
A. I don't know. I never measured it.
page 97 J X. 1 25 Give us your best judgment.
A. You mean on the outside of the car or inside
of the car?
X. 1 26 You said you could see Brad McReynolds and
Bill Sykes. one on one side and one on the other side leading Foy
back toward the back of the car, and that there was a space there
you couldn't see them, then you looked through the back window of the car and you saw Brad and Foy over there together.
Now what was the distance from here to there (indicating) ?
A. Five or six feet.
X. 1 27 Did you get out of the car at all until after the
shooting?
A. No. sir.
X. 1 28 Did the woman get out?
A. No, sir.
X. 1 29 \Vas she looking al the shooting?
A. I don't know if she was or not.
X. 1 30 Did you hear her say anything about it?
A. No, sir.
X. 131 Do you know where she is?
A. No. sir.
X. 132 I believe you said you didn't ask her her name?
A. No, sir.
page 98·] X. 133 You didn't talk to her any?
A. No, sir.
X. 1 34 You mean you didn't talk to her any while she
was in the car?
A. I didn't talk to her.
X. 1 3:; Who was talking to her?
A. Foy Dotson.
X. 1 36 Do you know whether Foy Dotson knocked
Brad McReynolds down there or not?
A. I did not see him knock him down.
X. 137 Do you undertake to tell the Jury he didn't
knock him down?
A. I didn't see him.
X. 138 And he may have knocked him down for all
you know?
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A.

Not in my sight.
I say he could haave knocked him down there
and may have for all you know?
•
A. Not back of the car.
X. I 40 Whether back of tthe car or at the side of the
car do you undertake co tell this jury he didn't knock him down?
A. Yes. sir.
page 99 ] X. I 4 I Now you say he didn't knock him
down?
A. Yes, sir.
X. I 42 Didn't you tell the jury a minu~~ ago you didn"c
know?
A. I said in my sight.
X. 143 He wasn't in your sight all the time except for
three or four seconds, was he?
A. Or five, something like that.
X. 114 A man could have knocked another one down
in that time. couldn't he?
A. I don't think so and get up and walk any distance.
X. 145 But you did tell the jury he didn't knock him
down in your sight, and now you make the positive statement
he didn't do it?
A. Not in my sight.
X. I 46 And Shoffner Dotson dido· t hit Bill Sykes in
your sight either?
X. 14 7 And he didn't throw his arms around Bill
A. No. sir.
.
Sykes' body or neck in your sight?
A. I didn't see him.
uage I oo ] X. 148 And Foy wasn't doing a thing on
earth?
A. Not anything.
X. 1 49 As peaceful. quiet and sober as a man could be?
A. Yes, sir.
X. 1 50 The officers just walked up there and shot him
down without any reason on earth?
A. I didn't see no reason.
X. 1 5 1 No reason on earth?
A. I didn't see any.
X. 152 I believe you said that you had run around a
good deal with these Dotsons?

X. 139
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By Mr. Fuller:
He has been over that.
has been over and over it.

He may have forgotten it, but he

By Judge Lively:
This is a preliminary question.
tion.
X. 1 5, I believe you said you had run around a good deal
with these Dotson and Woody and Russell?
A. Yes. sir.
X. 154 Now you have taken a good deal of interest in
this matter. haven't you?
A. The same as anybody else. I just seen it.
page Io 1 ] X. 155 You have taken a littl: more interesl
than anybody else. haven't you?
A. Not as I know of.
X. 1 56 D:dn't you spend a good deal of time driving a
~ar around over the country, over Russell and Dickenson Counties. trying to get people to put up money to prosecute these officers?
A. I didn°t drive any in Dickenson County.
X. 157 Didn't you go to Clinchco and leave this paper?
A. I didn't have no paper.
X. I 58 You took the man who had it, didn't you?
A. I don't know if he had it or not.
X. 159 This man took it. didn't he?
A. A man was with me. I don't know if he had a paper
or not.
X. 1 60 But you did go into Dickenson County?
A. Yes, sir. I went to Dickenson County.
X. 161 The same bunch who had been with you circulating this paper went along too, didn't they?
A. Jim Harrison went. He goes every day nearly all the
time.
X. 162 This same crowd of you went clear over into
Dickenson County to Clinchco and Honaker and to Finney?
A. Yes, sir.
page 102 ] X. 163 And to Clinchfield?
A. Yes, sir.
X. I 64 And to Hamlin?
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A. Yes, sir.
X. 165 And all over the north side of this County carrying this paper around trying to get people to put up money to
prosecute these officers, and you also went to Castlewood.
didn't you?
A. \Ve went to Castlewood.
X. 166 Do you mean to tell the jury you don't know·
what they went for?
A. It wasn't my business. They asked me to drive them.
X. , 6 7 You are not a wooden man. ~ :·c you?
A. I don't think so.
X. 168 You can see and hear?
A. Yes, sir.
X. 169 Didn't you hear these people .,sk dozens and almost hundreds of people and make their little speech over time
and again trying to get people to sign their name and give so
much money to help prosecute these officers~
A.
No. sir.
X. 1 70 You did not do that?
A. No. sir.
page Io 3 ] X. 171 You heard it.'
A. I heard it once or twice.
X. , 72 What was it?
A. I didn't pay no "tention. It didn't concern me.
X. I 73 You do know thay carried this paper all over
the County.
A. They had a paper.
X. 1 74 They carried it almoi:t from the upper end of
the County to the lower end of the County and into Dickenson
County and ieft it. didn't they?
A. I don't know if they left it or nor.
X. 175 You say you weren't any more interested in
this than anybody else. Now, not many people did that. did
they?
A. I don't know.
X. 176 You just know three who did.
A. I know I drove the car because I was asked to drive it.
X. 1 77 By whom were you asked?
A. Jim Harrison and Shoffner Dotson asked me
to drive them places.
page 104 ] X. 1 78 And you did?
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A.

Yes, sir.

RE-DIRECT EXAMINATION
By Mr. Fuller:
Q. 1 One question I overlooked. Did you say Bill
Sykes handcuffed Shoffner over there?
A. Yes, sir.
Q. 2 Did you see anything he did to hi'm after he handcuffed him?
By Judge Lively:
That is objected to as immaterial and prejudicial.
By the Court:
Overruled.
By Judge Lively:
Exception.

Q. , What did he do?
A. He hit him twice in the mouth.
By Judge Lively:
Same objection and exception.

Q. 4 Did you hear Shoffner beg him to cake the handcuffs off until he could go and render his brother some aid?
By Judge Lively:
Same objection and exception.

Q. 5

What did Shoffner say?

By Judge Lively:
Same objection and exception.
page

1 05

A. He asked him to take the handcuffs off and
] go and see his brother.
Q. 6 What did Bill say to that?

By Judge Lively:
Same objection and exception.
A. I didn't hear him say anything.
Q. 7 To refresh your memory I will ask you if you

0
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heard him say to Shoffner words to this effect: "If he didn't
shut up he would lay him by the side of his brother~"
By Judge Lively:
Same objection and exception.
A.

Q. 8

Yes, sir.
What had Shoffner said just prior to that~

By Judge Lively:
Same objection and exception.
A.

I don't know. I didn't hear it.
Q. 9 When he wanted to go to h:s brother. Bill to·J
him if he didn't shut up he would lay him by the side of his
brother?
By Judge Lively:
Same objection and exception.
A.

Yes. sir.

\Vitness Stood Aside.
By Judge Lively:
I would like to make a motion in the absence of the jury.
By the Court:
Let the jury retire.
NOTE: Thereupon the jury retired, and the following
proceedings were had in their absence:
By Judge Lively:
We desire to move the Court to declare a mistrial for prejudicial error induced by the questions of the
page 1 06 } Commonwealth's Attorney, and of the Court in
permitting the witness, who has just testified. to
detail occurrences said to have taken place between the defendant, Bill Sykes, who is not on trial at this time, and Shoffner
Dotson. These occurrences have been permitted to go to the
jury without any ~bowing as to when their happening was relative to the offense here under investigation. As a matter of fact,
we make the avowal these occurrense took place sometime after
Foy Dotson was killed. and after Brad McReynolds had left the
scene of the shooting. The occurrencees as detailed are not on-
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ly incorrect, but they are entirely immaterial to any issue in this
case, and very prejudicial to the defendant.
By the Court:
I understood from the witness who testified that that all
occurred right there in the same transaction.
By Mr. Griffith:
That is true, your Honor.
By the Court:
I thought it was right there at the time.
motion.

I overrule the

By Judge Lively:
Counsel for the defendant further states that the witness
to this transaction have not been summoned into Court ( and it
was not anticipated any such evidence would be permitted. As
a matter of fact. there was some altercation took place between
Bill Sykes and Shoffner Dotson, but it was after this occurrence.
By Mr. Warren:
The man was lying there dead, right in front of
page 1 07 ] them at the time.
By the Court:
My idea is it is part of the regestae.
By Mr. Fuller:
I thought that was clear. but we can bring the witness back
and ask him.
By the Court:
You can bring the witness back and show if there is any
doubt about it.
By Judge Lively:
V/e except.
Note: Thereupon the jury returned into the Court Room,
and the following proceedings were had in their presence:
the next witness, called by and on behalf of the Commonwealth, being first duly sworn, was examined, and testified as
follows:
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DIRECT EXAMINATION
By Mr. Warren:
Q. 1 Your name is Gaines Snead?
page 108 J A. Y cs. sir.
Q. 2 Where do you live. Mr. Snead?
A. Cleveland.
Q. 3 What business or occupation are you in?
A. Brick layer.
Q. 4 Where arc you working at the :Jresent rime?
A. Logan, West Virginia.
Q. 5 Do you live in the town of Cleveland?
A. Yes, sir.
Q. 6 \Vere you in the town of Cleveland the nig11t Foy
Dotson was killed?
A. Yes. sir.
Q. 7 Where were you at the time?
A. Sitting on the porch.
Q. 8 \Vhere is your porch with reference to the scene of
the killing?
A. You mean the distance?
Q. 9 \Vherc is it located with reference to it?
A. Well, I was approximately fifty-four feet from
where he was taken out of tthe car, measuring it with a six foot
rule. that is to where I was sitting on the porch.
page 109 J Q. 1 o To where he was tagken out of the car?
A. Yes. sir.
Q. 11 Approximately. how far was it from where he
was taken out of the car to where he w;1s £hot?
A. I couldn't say. That was still farther away from me.
Q. 1 2 Can you estimate the d:s~anc:!. how far he was
taken. before he was shot?
A. I wouldn't have any idea.
Q.
Was it behind the car or in front of it?
A. He was evidently behind the car. for I did not see the
r.killing.
Q. 14 Tell the Court and jury exactly what you saw
there.
A. I was sitting on the porch there. The car had been
parked there I guess fifteen minutes with those two boys and a
girl in it. The two officers came across the street to the car and

1,
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flashed a light in on the driver's side. it looked to me like. and
one of the officers came around to the front of the car and openrd the car door, I believe, I cannot say positively because it was
open part of the time and closed part of the time, and they hesitated a minute and one reached in and got hold of htm.
Q. 15 Could you hear what was said there?
A. No, sir.
page 1 1 o ] Q. 1 6 You didn't hear any remark made there?
A. No, sir.
Q. 17 When they pulled him out did one do it or both?
A. I only saw one.
Q. 18 What did you see them do?
A. They searched him.
Q. 1 9 Both or one of them? ·
A. I only seen the one officer while this was going on.
Q. 20 When they searched him what happened?
A. He had his hands up and they searched him. and
\\'hen he taken his hands down he took his hands and pulled his
shirt up and said: "Boys. I ain't got a thing on me."
Q. 2 r Then what happened?
A. They turned to start, and Mr. Sykes and some one
in the growd got in a wrestle or scuffle.
Q. 22 And the other officer and Foy went on?
A. I didn't see them then.
Q. 2 3 They passed out of your view?
A. Yes. sir.
Q. 24 Did you hear the shot?
A. Yes, sir.
Q. 25 When you heard the shot did you look toward
it?
A. Yes, sir.
page I I I ] Q. 26 What did you see?
A. I saw Foy Dotson falling backward in the
road.
Q. 27 How much of his body could you see then?
A. I could see from the i:op part of him down to about
this far ( indicating on self).
Q. 28 Was he in a standing position when the shot was
~ired?
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By udgc Lively:
This question is objected to because the witness stated he
did not see him.
By the Court:
Overruled.
By Judge Lively:
Exception.

Q. 29 How long after the shot was fired until you saw
this man falling?
A. As soon as I could look from the or::er party over.
Q. 30 As you looked he was falling~
A. Yes. sir.
Q. 3 1 \Vas he falling from a standing position?
A. Yes. sir.
By Judge Lively:
I object to this because leading and suggestive and calls for
conclusion, and does not seek to elicit facts.
By the Court:
Overruled.
By Judge Lively:
Exception.

Q. 3 2 Mr. Snead, did you hear anything more on the
part of the officers, or either of them, after you saw the man
fall. did either of them say anyth;ng~
page 1 1 2 ] A. Well nothing only what I heard Mr. Sykes
say to his brother after I came up. He had him arrested.
Q. 3, Was that after the shooting?
A. Yes, sir.
Q. 34 How long was it after the shooting until you
went out and heard the other officer talking to Shoffner Dotson.
A. I would say something like five minutes. As soon as
I could walk that distance.
Q. 35 As soon as you could walk fifty-four feet?
A. Approximately that.
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Q. 36 Tell the jury what was said and the circumstances there?
By Judge Lively:
That is objected to because leading and suggestive, and because it does not seek to elicit facts, and doesn't ask information
of the witness. or facts of the situation.
By the Court:
Overruled.
By Judge Lively:
Exception.

Q. 37

Tell what was said there?

By Judge Lively:
This question is objected to for all the reasons heretofore
a£signed, and further because the controversy bepage 1 1 3 ] tween Shoffner Dotson and the controversy between McReynolds and Foy Dotson had no connection whatever with each other, and no connection has been
shown other than Sykes was attacked in the performance of his
duty by Shoffner Dotson.
By the Courl:
Overruled.
By Judge Lively:
Exception.
A. I walked over behind Mr. Sykes and Dotson, I guess
in four feet of them. standing behind them. I couldn't hear
what Mr. Dotson said. but he said something. and Mr. Sykes
said if he didn't shut up he would shoot him too, and be two
laying on the ground instead of one.
BY JUDGE LIVELY: We except for all the reasons stat·
rd to this answer.

Q. 38 Was he handcuffed to Mr. Sykes then?
A. Yes, sir.
Q. 39 Did you hear any further remarks on the part of
the officer then?
A. No. sir. I left there.
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page

J

Q. 40 You left the scene?
A. Yes, sir.
Q. 41 At that time had the dead man been removed?
A. No, sir, he was lying there.
Q. 42 When you saw these men drive up how long had
they been there before this difficulty occurred?
A. They had been parked there I would say approximately fifteen minutes.
Q. 43 Had you heard any disorderly conduct on the:r
part?
A. No, sir, I could hear them talkin3. but I could n0t
understand what they were saying.
Q. 44 Did you hear any cursing?
A. No. sir.
Q. 45 Any vile language~
A. No. sir.
Q. 46 Anything to indicate they were intoxicated?
A. No, sir.
1
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By Judge Lively:
\Ve object to all these questions because leading and suggestive.
By the Court:
Overruled.
By Judge Lively:
Exception.
Q. 47 \Vhat advantage, if any, did you have of any
lights there~
A. The street light was on up at the garage. and this
happened between me and the light from the garage.
Q. 48 After you saw Sykes standing there and Shoffner
Dotson with him, mangled with the handcuffs on,
page 1 1 5 ] tell the jury, if Sykes did anything, and if so
what it was. to Shoffner Dotson. right as the same
time you heard the other?
By Judge Lively:
Same objection and exception.
He hit him.
Q. 49 Where did he hit him~

A.
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A. I couldn't say. They were standing facing from me,
and he must have hit him about the face. I won't say for sure.
Q. 50 How many times did he strike him?
A. Just once.
Q. r; I Did you see Shoffner Dotson offer any violence
to the officer?
A. No, sir.
Q. 5 2 Did you see him attempt to hit the officer?
A. No. sir.
Q. 5 3 What was the character of the lick with reference to the force of it?
A. I couldn't say whether he turned himself around or
the lick turned him around, but he turned almost around toward me.
Q. 54 Was that when the lick was made?
By Judge Lively:
Same objection and exception.
A.
page

116

Yes, sir.
]

By Judge Lively:
We desire to make o motion in the jury's absence.

By the Court:
On the same evidence?
By Judge Lively:
Yes. sir, and we want to add an additional ground. If the
Court will permit us to make up the record later. we can do
that.
By the Court:
I will do that.
By Judge Lively:
And put in any grounds we deem proper at the time?
By the Court:
Yes. sir.
Further reasons assigned to the answer of the witness,
namely. "if he didn't shut up he would shoot him too, and be
two lying on the ground instead of one," and the various trans-
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actions the witness unde(took to relate about what took place between Shoffner Dotson and Bill Sykes. are as follows:
Because the transactions and language used grew out of a
separate quarrel between Shoffner Dotson and G. \V. Sykes,
and was, therefore, not an incident to the litigated act;
Because the defendant was indicted and being tried for the
murder of Foy Dotson, and neither Foy Dotson.
page 1 1 7 ] nor the defendant, Brad McReynolds. were involved in the transaction.
Because there was no conspiracy betwee1 the defendant
and G. W. Sykes shown by the Commonweal,h;
Because the matter for which the defendant was being tric<l
(the killing of Foy Dotson) had ended, and even if a conspiracy had been shown by the Commonwealth a statement by a
joint-conspirator was not admissible after the crime for which
he was being tried was ended;
Because the statement was incomplete and immaterial to
the issues involved and had no probati·,·c v.:ke;
Because the defendant. Brad McReynolds, was not responsible for the independent acts. or declaratiom, of G. W. Sykes
even if they had occurred simultaneoudy with the killing of
Foy Dotson by the defendant, Brad McReynolds; and
Because the statement did not in any way relate to what
killed Foy Dotson. or how he happened to be killed.
page
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]

CROSS EXAMINATION

By Judge Lively:
X. I Mr. Snead, you say these part~e'.: w.!re between you
and the light up at the garage?
A. Yes. sir.
X. 2 Were you sitting on your p~rch?
A. Yes. sir.
X. 3 And did you get up?
A. No. not until after the shot was fired.
X. 4 You kept on sitting there?
A. Yes. sir.
X. 5 Had you seen Shoffner Dotson and Carlyle Owens
and Woody Smith and Russell Artrip around there that evening before this?
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A. Well now there was some boys around the car just
before the trouble happened, but I could not state who they
were.
X. 6 Had you seen any of them there before then?
A. Not before that time, no. sir.
X. 7 You don't know who this was around the car?
A. No. sir, I couldn't say.
X. 8 Who was the woman in the car?
A. I couldn't say.
page 1 1 9 ] X. 9 Did you ever see her?
A. Not that I ever know of.
X. 1 o Did you talk to her that night there?
A. No, sir.
X. 1 1 Did you talk to Carlyle Owens?
A. You mean after the trouble?
X. 1 2 At the time or afterward.
A. I didn't before, and if I did afterward. I don't have
any recollection of it.
X.
Were you close to any of these men I have mentioned. that is, Carlyle Owens. or Shoffner Dotson. or \Voodrow Smith. or Russell Artrip?
A. After this trouble happened or before?
X. 14 After it happened.
A. I don't know. I was all around through the crowd.
X. 15 Were those people drinking any?
A. I don't know. I don't know I seen them, to tell the
truth about it.
X. 16 Bue you saw somebody there?
A. Y cs, sir, I seen plenty of people there. The street was
full.
page 1 20 ] X. 17 How close were you to Shoffner?
A. I was pretty close.
X. 18 \Vas he drinking?
A. The time the officers hit him was the only time I was
close to him, and I didn't notice anything.
X. 19 Was Woodrow Smith there?
A. I seen him there after this trouble happened.
X. 20 Was he drinking?
A. Not that I could tell.
X. 2 1 Was Russell Artrip there?
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A. Yes, sir.
X. 22 Was he drinking?
A. Not that I could tell.
X. 23 You could have told if they had been noticeably
drinking?
A. Yes, sir.
X. 24 And they were sober?
A. I took them to be sober.
X. 25 You saw the:;e officers get this man out of th:
car and start around the car with him?
A. They made about one or two stc:-:-s.
X. 26 How were they taking him around the car?
A. They started off together after they searched him.
X. 27 Just how were they walking?
A. Well, Mr. Sykes was on this side of him.
page 1 21
X. 28 I don't know what side this side is?
On the left hand side of him coming in this direction.
X. 29 Mr. Sykes was on the left of Foy?
A. Yes, sir.
X. 30 Where was Brad McReynolds?
A. I didn't see him to identify him until after this happened. I just noticed another officer.
X. 31 Well, the other officer then, where was he?
A.
I could see the three when they were searching him.
X. 3 2 Where was Brad McReynolds when they were
leaving the car?
A. He seemed to be right in front of h:m when they first
started.
X. 33 Now, that doesn't me:m anything on earthwhen they started he seemed to be in front of him-now I
don't know what you are talking about. I am asking you to tell
me so I can understand the position these people left the car in.
that is Foy Dotson and these two officers, if they were together.
and if not, tell how they were?
A. Dotson was like I am, and Sykes over here and McReynolds over here, and when they started all three got side by
side.
page 122 ] X. 34 You mean after they had searched this
man in front of the door that Sykes was on the
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left hand side of Foy Dotson, and McReynolds was on the right
hand side of Foy Dotson?
A. After they started they was.
X. 3 5 Did the officers have hold of him?
A. I don't know.
X. 36 Why don't you know?
A. I just don't know.
X. 3 7 Weren't you sitting where you could see?
A. Ye,. sir.
X. 38 Why can't you say then?
A. I never noticed whether they took hold of him or not.
X. 3 9 You mean you saw a man being arrested and
searched and didn't pay enough attention to see if the officers
had hold of him?
A. That is right.
X. 40 Were you looking in that direction?
A. Yes, sir.
X. 4 I There wasn't anything wrong with your ability
to see, your eyes were in their normal condition. weren't they?
A. Oh yes.
page 123 ] X. 42 Were they walking close to each other?
A. Yes, sir.
X. 43 \Vas there any halting or pulling back or anything of that sort?
A. I didn't see no indication of it.
X. 44 Everything was going along as smooth as you
please when these officers and this man left your sight and went
behind that car?
A. Yes, sir.
X. 45 And no indication of any trouble?

A. No.
X. 46 Where was Shoffner Dotson at that time?
A. I don't know.
X. 4 Didn't you see Shoffner?
A. No, sir.
X. 48 You would have seen him if he had followed on
after these officers, wouldn't you?
A. Yes, sir.
X. 49 And you think he didn't do that?
A. If he did I didn't see him.

I I
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X. 50 Had you seen him there before foy and the officers went walking away?
A. I didn't ~cc anybody there that I could state to.
X. s I How could you state wl,o some people we:-c and
not be able to cell who others wen:?
A. That bunch of boys were stJnd:ng .uound th~:e, and
1 didn·l pay no a,lcntinn to them.
p;ige 1 :q ] X. 5 2 You looked at people when this occurrence came up. d:dn' t you?
A. Y cs. sir.
X. 5 3 \Vercn't you able to tell if you saw foy Dotson
there?
A. No. sir.
X. 54 And you cannot tell the jury now if he w;is ever
there until after this was all over?
A. No. sir.
X. 55 Where was BJI Sykes w1:en th:s :;hoofng o::currcd?
A. He and somebody had bold of one another. They was
kinda tangled up there together.
X. 56 Did Bill Sykes go on beh:nd the car with Foy?
A. No, sir. I was looking at Bi;) when tbe :,hot was fired.
X. 5 7 When they started off. these three men w.1 1king
together, did they walk on out of your sight behind the car?
A. No. they only made one or two ste;,s.
X. 58 What happened to Bill. and Br.1d. and Foy?
A. \Veil. Mr. Sykes and somebody else there,
page 1 25 ] they looked to me lib: get abold of one another.
and they was in a scuffle there.
X. 59 What happened to Brad McReynolds and Foy
Dotson?
A. I don't know.
X. 60 Didn't you watch them?
A. No, sir.
X. 61 You were looking at Sykes and f-oy and I3r:id
McRcynolds as they were walking away from you?
A. Yes, sir.
X. 62 How far from the door~
A. I don't think they ever got over one or rwo steps
from the door.
X. 6 3 And at that time. what do you say took place?
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A.

Mr. Sykes and somebody else got into a scuffle.
Were you looking at them then?
A. Yes. sir.
X. 6::;
How did they go into the scuffle and who went
into a scuffle~
A. I couldn't tell you if both had hold of one another,
or one had hold of the other. but it looked like they was all
hooked up there.
page 126 ] X. 66 They weren't hooked up when these
tbrcc men started off. were they?
A. No, sir.
X. 67 \Vhere did the man come from that was hooked
up?
A. Three or four come up there.
X. 68 You could have seen a man if he had come in bebind Bill Sykes, couldn't you?
A. Yes. sir.
X. 69 Did you see Shoffner Dotson come in from behind Bill Sykes and strike him in the back of the head?
A. No, sir.
X. 70 \Vhy didn't you sec that?
A. I don't know.
X. 7 1 Can you explain to the jury why you would be
sitting there watching an occurrence and sec some things that
happened and not see other things that were equally as obvious?
A. No answer.
X. 72 Con you explain to the jury why you would be
~itting there and you can tell exactly all that Bill Sykes or Brad
McReynolds did. but you have not been able to remember anything that Foy Dotson or Shoffner Dotson did. isn't that about
the effect of your statement?

X. 64

page

127

]

By Mr. \Varren:

I object because arguing with a witness.
By the Court:
Overruled.

X. 73 Isn't that a fact. that all you are able to tell the
jury is what you saw Bill Sykes or Brad McReynolds do, and
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for some reason you arc not able to tell anything that either
Shoffner Dotson or Foy Dotrnn did?
A. I didn't sec them do anything.
X. 74 Do you know why. ,vas the!."e anything about the
light or situation there that would enable you to i:ec w:1:tt Brad
McRcynolds and Bill Sykes were doing. and you cou:d not sec
what Shoffner or Foy Dotson were doing?
A. I didn't sec them do anything.
X. 75 \Vas anything in the way to keep you from seeing?
A. No, sir.
X. 76 But you undertake to tell the jury that Shoffner
Dotson didn't walk behind Bill Sykes and strike him in the
back of the head with his fist?
A. No, sir, I said I didn't sec him.
X. 77 Why didn't you ~cc him. if you were sitt:ng the!'e
looking at Bill Sykes, and a man would walk up behind him,
you were fifty-four fe'et away from him, and you say the light
was good, why wouldn't you see him?
A. It looks like I would have, but I didn't see him.
By the Court:
page 128 ] Ycu don't say if he did str:ke him or not?
By the Witness:
No. sir. I don't know. I didn't sec h:m.

X. 78 If he had thrown his arms around his neck or
around his body, would you have seen that?
A. That is the point I was telling you. after Bill turned
around I don't know what position he got in.
X. 79 Why do you say after they turned around?
A. They didn't get ahold until after that.
X. 80 Did you sec anybody walk up there and hit Bill
Sykes in the back of the head with their fist, and then throw
their arms around him?
A. No, sir.
X. 8 I You didn't see that at all?
A. No, sir.
X. 82 You don't know if Bill Sykes was turned around
before that. if it did happen, do you?
A. No, sir.
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X. 83 Your statement you couldn't tell what he did
after he turned around, you don't know what he did before, do
you?
A. All I know, they were hooked up there together.
X. 84 You don't know when they got hooked up, do
you?
A. How is that?
X. 85 You don't know when they got hooked
page 1 29 J up together, do you?
A. Yes, sir, after they turned around to start.
X. 86 How do you know?
A. I seen them turn around and start.
X. 87 But you don't know they were hooked up be·
fore or not?
A. I think I would have seen them if they had been.
X. 88 You think you would have seen him if he struck
him in the back of the head with his fist?
A. Yes, sir, but I didn't.
X. 89 And he might have thrown his arms around him?
A. I am stating what I seen.
X. 90 If you could not see him if he struck him in the
back of his head with his fist, you might not have seen him if
he had thrown his arms around him from behind him?
A. I didn't see him do either one.
X. 91 You don't undertake to say he didn't do it, do
you?
A. No. sir.
X. 92 And you don't undertake to explain why he did
it if he did do it?
A. No, sir.
X. 93 And you don't know who it was that struck Bill
Sykes if he was struck?
A.No. sir.
page 130 ] X. 94 And you don't know who it was hooked up with him?
A. No, sir.
X. 95 You couldn't tell?
A. No, sir.
X. 96 Why couldn't you?
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By Mr. Warren:
He has asked that a dozen t!mcs.
By the Court:
He has told you all he saw.
farther.

I don't bcEevc he can go any

By Judge Lively:
I don't think he has explained why he could sec one transaction and not see the other.
By the Court:
I rnstain the objection.
By Judge Lively:
Exception.
X. 97 Do you know whether Foy Dotson knocked
Brad McReynolds down or not?
A. No, sir, I don't.
X. 98 And you don't know what position Brad McReynolds was in when the shot was fired?
A. No. sir.
X. 99 You don't even know Brad McReynolds shot
him. do you?
page 131 ] A. No, sir.
X. 1 oo When did you recognize Brad McReynolds?
When this trouble was all over. after I came up. I
A.
believe he walked up after I did, and leant up against a truck bed
parked there.
X. Io I Where did he walk from?
A. I don't know. He came down the street.
X. 102 He had been away from there?
A. Yes, sir.
X. I 03 And when this trouble you are talking about
took place between Shoffner Dotson and Bill Sykes, you don't
know where Brad McReynolds was?
A. No. sir. I don't.
X. 1 04
He was up the street somewhere?
A. He was out of my sight.
X. 105 He had gone to telephone, hadn't he?
A. I don't know.
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X. 105 You have a boy that runs around with these
Dotsons and their friends, don't you?
A. I think he runs with about all of them.
X. 1 07 And these officers have had to arrest him a few
times, haven't they?
page
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By Mr. Warren:
We object to that as an improper question.

By the Court:
Did this defendant arrest him?
By Mr. Long:
Bill Sykes arrested his boy.
By the Court:
Did Bill Sykes ever arrest your son that you know of?
By the Witness:
Yes, sir.
X. 108 How many times?
A. Well, I don't know how many times. I only know of
once myself.
RE-DIRECT EXAMINATION
By Mr. Warren:
Q. 1 How long af tcr you saw these two men in the
scuffle, Bill Sykes and some one you didn't recognize, until you
heard the shot?
By Judge Lively:
This question is objected to because leading and suggestive
and assumes that which the witness has not testified to.
By the Court:
Overruled.
By Judge Lively:
Exception.
page

I

known man go into a scuffle until you heard the
33 ] shot fired?

By Judge Lively:
Same objection and exception.
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A. It was a short time. I couldn't state exactly, but I
don't think it was more than a couple of minutes.
Q. 3 Were they still scuffling at the time the shot was
fired?
A. Yes. sir.
Q. 4 D:d Bill Sykes or Brad McReynolds at any time
you saw them there off~r any explanation or excuse for this
killing?
By Judge Lively:
That is objected to as improper.
By the Court:
If he said anything. let him tell.

A.

No. sir.

By Judge Lively:
That is entirely improper for two reasons:
It wouldn't
have made any difference what Bill Sykes might have said.
There is no connection shown between anything Bill Sykes
might have said or done and this occurrence here.
By the Court:
Is there anything else?
By Judge Lively:
Exception.

Q. 5 Did you hear Brad McReynolds say this man
knocked him down and was trying to get his gun when he shot
him?
page

1 34

By Judge Lively:
] This question is objected to because leading and
prejudicial.

By the Court:
Overruled.
By Judge Lively:
Exception.
A. No, sir, I never.
Witness Stood Aside.
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By Judge Lively:
We want to make a motion in the absence of the jury.
Thereupon:
The jury retired, and the following proceedings were had
in their absence:
By Judge Lively:
We desire to renew our motion for a mistrial for reasons
heretofore asrigned, and also desire to move for a mistrial because of counsel for the Commonwealth being permitted to
prove, over defendant's objection, that Brad McReynolds made
no claim there that night to the effect that he was lying down
when he shot Foy Dotson, or that Foy Dotson had knocked
him down, or substantially that.
By the Court:
Overruled.
By Judge Lively:
Exception.
NOTE: The jury thereupon returned into the Court
Room, and Court adjourned at 5: 20 p.m. until 9 :oo a.m. tomorrow.
page 135 J

MORNING SESSION
Lebanon. Virginia,
September 1 7, 1940, 9: 15 a.m.

the next witness called by and on behalf of the Commonwealth,
being first duly sworn, was examined, and testified as follows:
DIRECT EXAMINATION
By Mr. Warren:
Q. 1 What is your name?
A. Shoffner Dotson.
Q. 2 How old are you?
A. Thirty-two.
Q. 3 Are you a native of Russell County?
A. Yes, sir.
Q. 4 You are a brother, I believe, of the man who was
killed in this difficulty?
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A. Yes. sir.
Q. 5 How old was your brother at the time of his
death?
A. He was about thirty-seven, I guess.
Q. 6 Was he a married man?
A. Yes, sir.
p.1ge 136 Q. 7 Did he have a family?
A. No. sir.
Q. 8 No one except his wife?
A. That is all.
Q. 9 Where did you and he live?
A. Lived with my mother in the town of Cleveland.
Q. 1 o Do you recall the day on which he was killed?
A. Yes. sir.
Q. 11 What day was it?
A. The eighteenth day of May, I 940.
Q. 12 What t:me of day was it?
A. About nine o'clock in the evening.
Q. 1 3 Where was he killed?
A. He was killed right in front of the post office at
Cleveland.
Q. 14 Was that in Russell County, Virginia?
A. Yes. sir.
Q. 1 5 Where had he been, if you know, prev:ous to the
1ime he was killed?
A. I think he had been in Lebanon, the bst I seen of him
was over at Cleveland.
Q. r 6 Had you been with him at Lebanon?
A. No, sir, he came over here and I se:!n him.
page 1 3 7 ] Q. 1 7 When had you last seen him when hr
came back into Cleveland and was killed?
A. I had seen him here that evening.
Q. I 8 In Lebanon?
A. Yes, sir.
Q. 19 About what time?
A. About two o'clock. I guess.
Q; 20 And where did you go then?
A. I went to Cleveland.
Q. 21 How did you go?
A. I went in a taxi.
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Q. 22 ·Do you know where he went?
A. No, sir, I don't.
Q. 2 3 \Vho was with him if you know?
A. I don't know that. He was by himself over here when
I seen him.
Q. 24 When he came into Cleveland were you already
there?
A. Yes. sir.
Q. 25 Where was he when you first saw him in Cleveland that evening?
A. When I first saw him he was parked in front of the
drug store.
page 138 ] Q. 26 How long was that before the killing?
A. It was something like two hours.
Q. 2 7 I want you to go ahead in your own way and
tell the jury, from the time you saw him in Cleveland, up to the
time of the killing, everything that happened.
A. Well, when I got out of the taxi he was parked down
in front of the drug store. and Woody Smith. and Russell Artrip and myself walked down to Mr. Steve Sampson's, a merchant in Cleveland, and Woody said: "Let's go down and
drink a bottle of beer," and we went down to Mr. Sampson's
and Woody bought three bottles of beer, and we drank those,
one each, and I got a box of sardines and box of crackers, and
eat those, and Woody Smith and Russell Artrip walked out and
started back up the street, and Mr. Sampson walked out of the
door too, and I walked out, and he said: "Let's sit down and
talk awhile." So we sat down on the walk. and the other two
boys came on up the street. In a few minutes Beecher Wallace
came by and said: "Let's walk up the street." We walked up.
and just as I got up to the car this law walked down.
Q. 28 Which law?
A. Bill Sykes and Brad McReynolds.
Q. 29 Where did they come from?
A. The first I seen of them they come across the road.
Q. 30 Toward the car in which your brother was sitting?
page 139 ) A. Yes, sir.
Q. 3 1 Then what happened?
A. Bill Sykes run around in front of the car. It was
headed that way, you sec, (indicating).
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Q. 3 2 You mean it was headed west?
A. Yes. sir, and Brad McReynolds came around behind
it. and Bill went up and opened the door and reached in and began jerking him.
Q. 33 How close were you to them at that time?
A. About as far as from here to the jury.
Q. 34 Was anything said when he reached in to get
him?
A. Foy asked him what he had done, and he didn't g~ve
him any answer, and he said: "You are going with me," and
Foy said: "Have you got a warrant?" And he said: "I don't
need no damned warrant."
Q. 35 In what manner did he jerk him out of the car?
A. Pretty rapid, and got his feet out on the running
board, and Brad McReynolds run up then and they got him on
the ground and searched him, and while they were searching
him my brother puI1ed his shirt all the way out of his pants, and
said: "You see, I haven't got a thing," and McReynolds walked with him two or three feet back of the car, and McReynolds
had him by the arm taking him, you know.
page 140 ] Q 3 6 Which arm did he have him by?
A. The right arm. So I walked up and asked
Mr. Sykes. I said: "What has he done?" and he turned around
and started to feel over me and said: "You son-of-a-bitch, you
have got nothing to do with that." and when he said that I hit
him.
Q. 3 7 Where did you hit him?
A. In the side of the face, and I knocked him kinda over
on the walk, and his cap went over in the post office door and
l stood there and he came back with his gun and punched me in
the left side, and it was hurting, and he looked at me and said:
"If you bat a damned eye I will lay you there with your brother."
Q. 3 8 At that time when he punched the gun in your
side there, had your brother been shot?
A. Yes, sir.
Q. 39 Did you see him shot?
A. Yes, sir.
Q. 40 After Brad McReynolds and Bill Sykes took him
out of the car. what became of McReynolds and your brother?
A. Brad McReynolds led him behind the car, and when
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me and Bill Sykes were there connected up why Brad pulled
his gun with his left hand and shot him under the right arm
there ( indicating) .
page I 41 ] Q. 40 At the time the shot was fired, did
Sykes have hold of you?
A. Yes. sir he had hold of me.
Q. 42 At the time the shot was fired, tell if you were
handcuffed?
A. No, sir, I wasn't handcuffed then.
Q. 4, \Vhen were you handcuffed?
A. After my brother was shot down.
Q. 44 Did you see your brother shot?
A. Yes, sir.
Q. 45 What position was he in when he was shot?
A. Brad was kinda this way (indicating). Brad was
here and walking along like this (indicating) .
Q. 46 You say he had hold of his right arm?
A. Yes, sir.
Q. 47 \Vas he on his right side?
A. McReynolds was on his right side.
Q. 48 Show the jury how he had him?
A. Like that (indicating), and he pulled his gun with
his left hand under his arm there, and shot him.
Q. 49 Was your brother standing when the gun fired?
A. Yes, sir. he was standing.
Q. 50 What happened when the gun fired?
page I 42 ] A. My brother made about a couple of short
steps and fell backward on the hard surfaced road,
and his head hit practically in the middle of the road.
Q. 5 1 Did you examine his head after he was killed to
see whether or not he was injured?
A. No, sir. I was going over to lift his head up. I thought
maybe he would speak to me. and Bill Sykes said: "If you lay
hands on him, I will kill you."
By Judge Lively:
Objected to for the same reasons heretofore assigned.
By the Court:
Overruled.
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l3y .Judge Lively:
Exception.

Q. 52

\Vere you handcuffed then?
A. When I was handcuffed, Bill Sykc, to!d me if I batted an eye he said: "I will kill you and lay you by your brother,"
and naturally I could not keep from batting an eye, and I reached down and took hold of the gun barrel and pmhed it off of
my stomach, and I put my arm around him this way (indicating). so he could not shoot me, and he got around me with his
arm, and we were standing locked up. and I had the gun pushed to one s:de so he could not hit my body with it.
Q. 53 Was that after the shooting?
A. Ye,, sir, and Bill Sykes told me: "Let's settle this."
page 143 ] and I said: "All right," and he said: "Take yo~1r
hand off the gun," and he got his handcuffs and
said: "Put them on here," and I did.
By .Judge Lively:
We object and except for the same reasons heretofore
!stated.

Q. 54

He put the handcuffs on you?
Yes, sir.
Q:. 55 \Vhen you went to your brother to lift his head
up were you then handcuffed?
A. Yes, sir.
Q. 5 6 You had the handcuffs on you then?
A. Yes, sir.
O. 5 7 Did he ~top you from going to your brother?
A. Yes. sir, he told me he would kill me if I laid my
hands on him.
Q. 5 8 Did you ever get to him there?
A. No, sir.
Q. 5 9 After that time did you ever examine your broI her' s head?
A. No. sir, I didn't.
Q. 60 You don't know if his head was injured m the
fall or not?
A. No, sir.
page 144 ] Q. 6 1 After that what happened?
A. Well, when Sykes told me to take my hands
off the gun, then he handcuffed me. and then he hit me in the
A.
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side of the head, on the right side here, and then on the left here,
(indicating). kinda turned me around.
By Judge Lively:
I suppose the Court understands we are excepting to all
this testimony about the difficulty between Sykes and this witness, without objecting and excepting each time?
Br the Court:
Yes.

Q. 62 Did you have the handcuffs on then?
A. Yes, sir.
Q. 63 During that time had your brother been moved?
A. No. sir.
Q. 64 It was all the same transaction?
A. Yes, sir.
Q. 65 Then what happened after that?
A. Well. Doctor Couch got there and came around and
examined my brother, the wounds under his arm here, and told
Sykes to take the handcuffs off of me. and so Sykes unlocked
the handcuffs and took the handcuffs off of me, and then I
walked up to Mr. Combs over there then, and I told him: "You
.lrrcst that murderer there, McReynolds," and he said: "I can~
page 1 45 ] not do it without a warrant," and I said: "You
mean you cannot arrest a man without a warrant
for murder?" and he said: "No." and I said: "You wait till I
go and get a warrant and come back and have him arrested."
Q. 66 Did you go and get a warrant?
A. Yes, sir.
Q. 67 How long was that after the killing?
A. It was. I guess. forty minutes probably.
By the Court:
Let's leave out all the conversation with the Sheriff.
Q. 68 Did you get a warrant for Mr. McReynolds?
A. Yes, sir.
Q. 69 To whom did you go co get the warrant?
A. Mr. Sam Shell.
Q. 70 Was he a magistrate?
A. Yes, sir.
Q .. 7 1 Do you know whether or not that warrant was
executed or McReynolds arrested?
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A. No. sir. I don't. but when I come back with the warrant I could not find any law at all. They were all gone.
Q. 72 What did you do with the warrant?
A. I gave it, I bel"eve. to Haney Gilbert.
Q. 73 Do you know what became of it?
page 146 ] A. No. sir, I don't.
Q. 74 Were you there when your brother's
body was moved?
A. No, sir, I wasn't. I went across the river to get some
ladies to go down to my mother's.
Q. 75 Who did you go to?
A. Mrs. John Harris.
By the Court:
You need not go into that.
By Mr. Warren:
The only reason I wanted to c.stabfo:h the identity of those
ladies was to lay the foundation for them to testify as to hi'.= being drunk or sober.
By the Court:
Who were the women?
By the Witness:
Mrs. John Harris and Mrs. \Vilt Richards.

Q. 76 Did you go with them to your mother?
A. Yes, sir.
Q. 77 How far was it from where you got them down
to your mother's house?
A. It is hardly a quarter of a mile.
Q. 78 When your brother came up there and walked
down you say the law came up just as you got there?
A. Yes. sir.
Q. 79 Was your brother engaged in any disorderly conpage I 4 7 ] duct then?
A. No, sir.
Q. 80 Did you see a woman in that car?
A. Yes, sir.
Q. 81 Do you know who she was?
A. No. sir, I don't.
Q. 82 Had you ever seen that woman before?
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A.

No, sir, I had not seen her before.
Was any member of that party in the car engaging in any misconduct?
A. No. sir.

Q. 83

By Judge Lively:
That is objectionable, and asks for a conclusion of the witness.
By the Court:
Overruled.
By Judge Lively:
Exception.

Q. 84

Did you see or hear any disorderly conduct?

By Judge Lively:
Same objection and exception.
A. No, sir. I didn't.
Q. 85 Tell the Court and jury if any member of the
party in that car were intoxicated?
A. No, sir, they didn't act like intoxicated people to me.
Q. 86 Tell the jury whether or not you saw your bropage 148 ] ther, Foy Dotson, vomit there?
A. No, sir, I did not.
Q. 87 Did you see any evidence of anybody having
vomited on the car?
A. No, sir, I didn't.
Q. 88 When they jerked your brother out of the car, as
you testified, I believe you stated McReynolds started toward
the rear of the car with him?
A. Yes, sir.
Q. 89 Tell the jury whether or not your brother offered any violence or showed any violence toward the officers.
By Judge Lively:
'v,le object to this question because calling for a conclusion
and not seeking to elicit any facts.
By 1hc Court:
Overruled.
By Judge Lively:
Exception.
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A.

No, sir, he didn't do a thing when they jerked him

our.

Q. 90 \Vhat position were his hands in at the time the
gun fired?
A. He had his lcf t hand up this way. bo~h hands up chis
w,1}', (indicating).
Q. 9 r Were you drinking that afternoon?
page r 49 ] A. I drank one bottle of beer.
Q. 92 Had you had any other intoxicant that day?
A. No. sir, I had not.
Q. 93 \Vas that the bottle of beer you drank in Steve
Sampson's store when you ate the sardines?
A. Yes, sir.
Q. 94 Do you know if chat was Standard Beer, or what
is known as three-two beer?
·
A. No, sir. I don't. I picked the bottle up and just drank
it. Woody Smith bought it. He said: "Will you have a beer?"
and I told him I would take one, and I don't know what k:n<l
it was.
Q. 95 Do you know what became of the shirt your
brother had on?
A. No, sir. I don·t. I went down to the Undert;ker's office and called for it, but they had misplaced it some way.
Q. 96 Have you tried to locate it?
A. Yes, sir.
Q. 97 And you could not find it?
A. No, sir.
Q. 98 Do you recognize these trourers ( showing the
witness a pair of trousers) ?
A. Yes. sir.
page 150 ] Q. 99 Whose are they?
A. My brother's that got killed.
Q. 100 How much did your brother weigh?
A. About one hundred and thirty-five or one hundred
.ind forty pounds, I imagine.
Q. 101 Are those the trousers he had on at the time he
was killed?
A. Yes, sir.
Q. 102 Did you sec those blood spots at the time he was
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A.

Yes, sir.
At the time of the killing, and immediately after the killing, or any time on the scene while this transcation
was taking place, did Brad McReynolds make any statement as
why he shot your brother?

Q.

1 03

By Judge Lively:
Same objection and exception as heretofore.
A. No. sir. I didn't hear any.
Q. 1 04 Did you say anything to him about having shot
rour brother?
A. Yes, sir.
Q. 105 What, if anything, did you say?
A. Well hepage 151 ] Q. r 06 \\'hat did you say to him?
A. He was standing this way (indicating) with his head
bent down, and I looked at him and said: "Can you raise your
head up after committing such a crime, and face these people
here?" and he took off up the street running.
Q. 107 Did he make any reply?
A. No, sir, he never opened his mouth.
Q. 108 Did he say anything about your brother having
knocked him down?
A. No, sir.
Q. 109 Was your brother left handed or right handed?
A. He was right handed.
Q. 1 1 o I believe you stated to the jury at the time he
was shot McReynolds had hold of his right hand?
A. Yes, sir.
Q. 11 1 Did you ever strike Bill Sykes or Brad McReynolds at the time of this transaction in the back of the head with
your fist?
A. No, sir, I did not.
Q. 1 1 2 Did you ever jump on his b;ick and wrap your
;urns around him?
A. No, sir, I did not.
Q. 1 1 3 You have told the jury how the scuffle between
page 152 ] you occurred, between you and Bill Sykes?
A. Yes, sir.
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CROSS EXAMINATION
By Judge Lively:
X. 1 You say you saw Foy here in Lebanon that day?
A. Yes, sir.
X. 2 Nobody with him at that time~
A. No, sir.
X. 3 D:d he tell you where he had been that day?
A. No. sir.
X. 4 Do you know where he had been~
A. No, sir.
X. 5 Do you know who had been with him~
A. No, sir.
X. 6 Do yon know anything about him and Beecher
Wallace and Luther Arthur going co St. Paul that day for a
load of liquor?
I3y Mr. Warren:
I object to that.
By the Court:
Overruled.
No, I don't.
Do you know whether or not after he saw you
here in Lebanon he went out to Tony Stoots' Filling Station?
A. No. sir. I don't.
page 153 ] X. 8 Did you see Bill Sykes here that day?
A. Yes. sir.
X. 9 Was Bill Skyes friendly to you when you saw him
here that day?
A. I don't know. I didn't speak to him.
X. 1 o Didn't Bill Sykes tell you after you had got out
of jail here that day, that you could go back to Cleveland with
him if you wanted to?
A. He never told me that.
X. 11 He 'didn't tell you that?
A. No, sir.
X. 1 2 Do you know whether he took these other boys
that had been up here in jail back with him at that time, Russell
Artrip and Woody Smith?
J\. No. sir, I don't know anything about that.
A.

Q. 7
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X. 13 Would you have ridden back with him if he had
asked you to go?
By Mr. Warren:
I object to that.
By the Court:
Overruled.

A. No. sir. I had other business over here. I couldn't go
back right then.
X. 14 You had some other business?
A. Yes, sir, I had done made arrangements with a taxi
page 1 54 J driver to go back.
X. 1 5 You say you were sober?
A. Yes, sir.
X. 16 You were sober all that night and had not drunk
anything at all except this bottle of beer?
A. That is all.
X. 17 I believe you also said Foy was perfectly sober?
A. Yes, sir.
X. 18 You were down at Steve Sampson's I believe,
when this Beecher Wallace came down there?
A. Yes, sir.
X. 1 9 Beecher Wallace is a good friend of yours, and
was a good friend of Foy's?
A. I don't know if he was a good friend or not.
X. 20 Well, you run around together a good deal?
A. We have been together.
X. 21 Don't you know they had been together that day.
A. No, sir, I don't.
X. 22 You have no information of that sort?
A. No, sir.
X. 2 3 Is Beecher here?
A. I don't know.
X. 24 You don't know if he is here or not?
page 1 5 5 J No, sir.
X. 25 You know him, don't you?
A. Yes, sir.
X. 26 Haven't you seen him here during this case?
A. I seen him here yesterday.
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X. 2 7 And you know he is here m attendance on the
Court. don't you?
A. No. sir, I don't know that.
X. 28 Now when Beecher came down there to Steve
Sampson's have you told the jury all he said to you?
A. I told all he said to me. He never said anytl11ng to me
except: "Let's go up the street."
X. 29 \Vh:lc you were there at Steve Sampson's you
bought some beer and sardines?

A. Yes, sir.
X. 30 How far ,·vere you from your home?
A.

I was about a half a mile.

X. 3 I

Did you borrow fifty cents from Steve Sampson
there at that time?
A. Yes. sir.
X. 32 Did Steve Sampson tell you and Woody Smith
and Russe!} Artrip tr.ere at that time that you boys were drunk.
or not in condition to be on the street. or words lo
page 156 ] that effect. and that you had better go home?
A. No. sir. he never told me that.
X. 33 Didn't he talk to you all and make statement's to
you to that effect?
A. He didn't to me.
X. 34 D:d he to the others in your presence?
A. No. sir.
X. 3 5 And they were sober too?
A. Yes. sir.
X. 3 6 When Beecher \Vall ace came down there to sec
vou, what was it you say Beecher said?
A. Beecher never said anything to me only when we got
ready to leave out of there he said: "Let's go up the street."
X. 3 7 Didn't he tell you there at that time that Foy
Dotson was up there drunk and vomiting on his car, and that
you had better go up there and get him and take him home or
the law would get him?
A. No. sir. he never said that to me.
X. 38 He didn't say anything of the sort?
A. No. sir.
X. 39 Did you walk up the street with Beecher \Vallace?
A. Yes. sir.
page 157 ] X. 40 You saw these officers there at the car?
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A. Yes, sir.
X. 41 What did you say they did with him after they
got him out of the car?
A. They started behind the car with him.
X. 4 2 How did they start?
A. Brad had him by the arm and Bill was over on this
left side of him.
X. 43 Didn't they both have him by the arm?
A. They did for a step or two.
X. 44 Bill was on one side holding his arm and Brad
was on the other side holding his arm?
A. Yes, sir.
X. 45 And they started walking toward the rear of the
car?
A. Yes, sir.
X. 46 And you say they didn't walk but a step or two?
A.
Sykes didn't walk but a step or two, but Brad went
on with him.
X. 47 They didn't walk as far as from here to the back
end of this Court room?
A. No, sir, it wasn't that far.
X. 48 How far was it?
A. It was about as far as from here to that carpage 158 J ner over there maybe.
X. 49 Is that what you call a step or two?
A. I said Sykes didn't walk but a step or two.
X. 50 I am asking you how far they walked with him,
that is Sykes and Brad?
A. Bill Sykes walked about two or three steps with him
and McReynolds took him on.
X. 51 Then Sykes and McReynolds didn't walk with
him as far as from here to the back end of this Court room?
A. They did not.
X. 5 2 Then you say that Sykes turned him loose, is that
right?
A. Yes, sir.
X. 53 What made Sykes turn him loose?
A. I don't know that.
X. 54 Think a little bit and sec if you don't know?
A. No, sir, I don't know.
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X. 55 Isn't it a fact that the thing that caused Sykes to
turn him loose was that you ran up behind him and struck him
in the back of the head with your fist?
A. No, sir.
X. 5 6 That is not right?
A. It is not r· gbt.
page 159 ] X. 5 7 Sykes didn't walk on with McReynolds
and Foy up until the time when you interferred,
did he?
A. No. sir.
X. 58 Do you know what caused Sykes to turn him
loose?.
A. No, sir I don't.
X. 59 Was there anything that happened there that
caused Sykes to turn this man loose?
A. I do not know.
X. 60 They were going on and having no trouble,
weren't they?
A. I didn't see any trouble.
X. 61 · Things were perfectly peaceful between these
parties, so far as you know, or so long as Sykes and McReynnolds were both walking along there with Foy?
A. They were pulling him along, is all, or Brad was
pulling him along.
X. 62 Why was he pulling him?
A. Taking him to jail. I suppose.
X. 63 Why did he have to pull him?
A. They generally have to do that.
X. 64 Generally have to do that with Foy and you too?
A. It is everybody, not only me.
X. 65 They were having to pull Foy?
page 160 ] A. They had him by the hand. His arm was
out.
X.66
Were they pulling him or was he going in a
peaceful way?
A. I don't know if you call it pulling or not. They had
him by the hand and walking along there.
X. 67 Was he pulling back or any disturbance between
these officers and Foy when they were walking along there, all
three of them together?
A. I didn't see any.
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X. 68

You didn't see any?
No, sir.
X. 69 And there wasn't any?
A. I don't know if there was or not.
X. 70 So far as you know there wasn't any?
A. I said I didn't see any.
X. 71 And so far as you know there wasn't any?
A. I don't know about that.
X. 72 You can tell us as far as you know, can't you?
Now if you saw one bit of trouble of any sort between these
parties at that time, I want you to tell the jury what it was?
A. I told you I didn't see any trouble.
X. 73 So the trouble, whatever it was, and whatever
caused it, didn't it occur as long as these three men
page 1 6 1 ] were walking along there together undisturbed?
A. No answer.
X. 74 And you say you didn't run up and hit Bill Sykes
in the back of the head?
A. No. sir, I did not.
X. 75 Do you know Mrs. Gert:e Jackson?
A. Yes. sir.
X. 76 And do you know Duard Brooks?
A. Yes, sir.
X. 77 He is a first cousin of yours. isn't he?
A. Yes, sir.
X. 78 What kin is Mrs. Jackson to you?
A. Not any at all.
X. 79 A close friend of the family?
A. A close friend to the other family.
X. Bo And to your family too?
A. No, sir.
X. 8 1 Is Dua rd Brooks friend Iy to you?
A. Yes, sir.
X. 82 Didn't you tell Jim Harrison in Mrs. Jackson's
presence. on the next morning after this killing. that you were
responsible for chis, and that there wouldn't have been any
trouble if it had not been for you, or words to that
page 162 ] effcct?
A. No, sir. I did not.
X. 83 Didn't you tell her there wouldn't have been any
of this if you had not run up and hit Bill Sykes in the head?
A.
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A. I told them if Bill Sykes had not jerked Foy out of
the car it wouldn't have har·pened.
X. 84 Didn't you tell Jim Harrison, in Mrs. Jackson's
preEence. that these part'es were going along there in a peacc:lb'c
way, and that there wouldn't have been any trouble if you had
not run up and hit Bill Sykes in tbe hack of t:ie head?
A. No indeed I did not.
X. 85 You didn't make any statement of that sort to
Duard Brooks or in his presence?
A. No, sir, I didn't tell him I hit him in the back of the
bead. but I told h;m I hit him. and I told the Grand Jury I hit
him.
X. 86 Isn't it a fact. that night, and immediately after
this shooting. the first thing you did was to accuse B:ll Syke:; of
killing Foy?
A. No indeed. I was ahold of Bill Sykes.
X. 87 You didn't tell Bill Sykes and other people. in
the presence of Bill Sykes. and in the presence of
page 163 ] Brad McReynolds that Bill Sykes was the man
that shot your brother?
A. No. sir, I did not.
X. 88 Didn't you say to Bill Sykes there while you were
ahold of him immediately after this shooting these word;: "You
dirty son-of-a-bitch, you shot him in the back."
A. No. sir, I didn't say any such thing at all.
X. 89 You say you didn't know this woman who was
in the car?
A. No. sir.
X. 90 Have you made any effort to find out who she
was?
A. No. sir. I didn't find out who she was.
X. 91 You say you couldn't find out or didn't find out?
A. I didn't find out. and I don't know who she was.
X. 92 And you didn't try to find out?
A. No. sir.
X. 93 Did you go up beyond Cleveland about Gran
Rasnick's spring and make any inquiries about who she was?
1
A. No, sir.
X. 94 And you didn't go anywhere else and make any
inquiries?
A. No. sir.
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X. 95

And you tell this jury that Foy Dotson didn't do
a thing in the world to anybody there that night?
page 164 ] A. No, sir, he didn't.
X. 96 And that Brad McReyno1ds stood there
and held on to his right hand with one hand and took his pistol
and shot him?
A. Yes, sir, that is the way it happened.
X. 97 And he had the other hand up?
A. He had it up kinda this way (indicating).
X .. 98 Was Foy saying anything?
A. No. sir.
X. 99 \Vas he doing anything?
A. No. sir.
X. 1 oo Just standing there as peaceable as a man could
be?
A. Yes. sir.
X. 1 o I Net opening his mouth or making any motion
or effort to do anything?
A. I didn't hear him open his mouth.
X. 102 And had not done anything?
A. No, sir. he had not done anything.
X. 103 Now you don't like Bill Sykes. and you didn't
1ike him prior to the time this occurred, did you?
A. I don't have anything against him.
X. 104 He arrested you a number of times?
A. Yes, sir, he has arrested me two times I reek~
page 165 ] on.
X. 105 Had Brad Mc Reynolds arrested you
or Foy?
A. No, sir, he had not arrested me.
X. 1 06 You don't 1ikc the officers in general, do you
Shoffner?
By Mr. Warren:
I object to that.
The Court:
Let it go.
A.
X.

Well, I haven't got anything against them.
And this is not the first time that you and Foy

1 07
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have had trouble with the officers who attempted to arrest either
one of you, is it?
A. I never did have any trouble when they arrested me.
I always went with them.
X. 108 You did?
A. Yes, sir.
X. 1 09 Do you rcmem her an occasion sometime before
tb:s when Dallas Smith. a Deputy Sheriff. tried to arrest you.
and Foy ran in and tried to take you away from him?
By Mr. 'Warren:
We object to that.
The Court:
Overruled.

A.
X.
A.

Dallas Smith didn't do that.
o That d!dn't happen?
No, sir, it didn't.
X. 11 1 Foy didn't run in?
page 1 66 ] No, sir, he did not.
X. 1 I 2 Was there any fight or trouble be: ween
Dallas Smith and you and Foy on any occas:on when Smith
undertook to arrest you or had you under arrest?
A. Dallas Smith tried to arrest Foy over there once in
the street without a warrant and he wouldn't go w;th him.
X. 1 13 Were you there?
A. Yes, sir, I was there. but he didn't have me arrested.
X. 114 He didn't have you under arre:it?
· A. No, indeed, he didn't.
X. 1 1 5 Didn't he have you arrested and bring you on
to jail after he beat Foy off of him with a blackjack?
A. No, sir.
X. 1 1 6 That didn't happen?
A. No, sir.
X. 1 I 7 And you don't have any ill feeling toward the
,1fficers in general?
A. No, sir.
X. 1 18 And have never had any trouble with them?
A. No, sir.
X. 119 Isn't it a fact that only two weeks ago Bill
Sykes arrested you and had to put handcuffs on
page 167 } you and drag you to get you to jail?
11
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A.

No, sir, he didn't have to drag me.
X. 1 20 You went on willingly?
A. He slipped up behind me and throwed me over a pair
of bars right on my head, and I can prove that.
X. 121 You didn't mind that or anything he did?
A. I didn't much like that. I didn't think he had a right
to do that.
X. 1 22 You have no ill feeling toward him?
A. No. sir.
X. 123 And you don't have any toward Brad McReynolds?
A. No, sir.
X. 124 You say Foy was a married man?
A. Yes, sir.
X. 125 Did he have any children?
A. No, sir.
X. 1 26 Were he and his wife living together at the time
this trouble took place?
A. They weren't together then.
X. 127 He was under a charge here at that time for
beating his wife, wasn't he?
By Mr. Warren:
I object to that.
The Court:
Sustained.
page 168

J

By Judge Lively:
They brought it out before the jury that he was
a married man.
By The Court:
I sustain the objection.
By Judge Lively:
Exception.
X. 128 Was he staying with this woman he had in the
car at that time, or .do you know?
A. Which woman?
X. 1 29 The one that was in the car at the time of the
killing?
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A. No. sir, he wasn't.
X. 1 30 How do you know?
A. Because he was staying at borne.
X. 13 I You had not been at home. had you?
A. No. sir, not at that t:mc, but 1 know she had not been
staying over home.
X. 1:, 2 I am talking about whether he was staying
with her?
A. I don't know.
X. 133 Youdon'tknow?
A. No. sir.
By Mr. Warren:
I don't £cc where that could be material. whether he was
staying with another woman or not.
X. 1 34 I bel:eve you slated that so far as you
] knew Foy had not bad any trouble with any of
these officers?
A. Only the one occasion when he and Dallas Smi_th had
that trouble.
X. 135 Do you know about Foy running up on Gose
Peters out at Stoots' Filling Station and trying to take a prisoner away from him that he had under arrest?
A. I don't know anything about that.
X. 136 Did you ever hear Foy say anything about officers arresting him?
A. No. sir. I did not.
X. 1 3 7 \\'hat did Foy do?
A. I don't know. I wasn't with him all the time. He
worked some. He loaded coal and different things. He worked
over at Wilder some.
X. 138 When did he work at Wilder?
A. Sometime ago.
X. 1 ,9 He hasn't been at Wilder for fifteen years, has he?
A.
He worked at Wilder and lived on the Dante side.
page

1 69

By Mr. Warren:
I object to the statement he had not worked at Wilder for
fifteen years.
X.
A.

When did he work at \Vilder?
It hasn't been no fifteen years.
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page

X. 141 Has it been ten years?
A. No. sir.
X. 142 Has it been five years?
It probably has been about five years.
14 3
What has he done since then?
He has worked at other jobs.
1 44
What jobs?

1 70

A.
X.
A.
X.

]

By Mr. Warren:
I submit it is not material what he worked at.
By The Court:
Overruled.
X. 145 What jobs?
A. He worked building the water works over here
awhile.
X. 146 How long?
A. I don't just remember.
X. 147 Did he own an automobile?
A. Yes, sir.
X. 148 And stayed on the road about all the time,
didn't he.
A. I don't know about staying on the road all the time,
but he owned an automobile.
X. 149 Now you know what his business was, don't
you Shoffner?
By Mr. Warren:
I object if your Honor please.
page

171

J By The Court:
If he knows if he had any he can state.

X. 150 You know what his business was, don't you?
A. No, sir.
X. 151 You know he was a bootlegger, and that was all
he did. don't you?
By Mr. Warren:
I object. If that justified the killing, it would be material.
By The Court:
That isn't permissible any more
preacher.

than

if he had been a
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X. 152 You know that. don't you?
A. No. sir. I don't.
X. 153 Don't you know the very time the trouble occurred with Dallas Smith that your mother called the officers
down to your home and told the officers you and Foy had some
moonshine liquor hid there. and told the officer where it was,
and he got the liquor and undertook to arrest you and Foy for
it?
By Mr. Warren:
I object to that as immaterial.
By The Court:
Overruled.

X. 154

Don't you know that is a fact?
Ask that again?
X. 1; 5 I say don't you know that the business
page 1 72 ] of Foy Dotson was that of a bootlegger. and
don't you know that your mother, at the time this
trouble came up with Dallas Smith. had called Dallas Smith to
come to her home and told this officer that you and Foy had
moonshine liquor hidden there, and showed the officer where
it was. and the officer got the liquor and undertook to arrest you
all for it?
A. No. sir, he did not.
X. 156 And Dallas Smith and Bill Sykes did that?
A. No. sir.
X. 1 56 Or rather Dallas Smith did that?
A. No. sir.
A.

By Mr. Warren:
Dallas Smith is another officer. and I ask the Court to instruct the jury not to consider that.
X.

1 58

What was he arresting you for then?

By The Court:
I don't think it is material to go into that.
By Judge Lively:
Exception. I think we would like to have that in the record. if your Honor please.
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Note:
Whereupon. the Court. Counsel. Reporter
ness retired and the following proceedings were had.

and wit-

X. 159 You mean he wasn't trying to arrest
J you?
A. No. sir, he was not trying to arrest me. Dallas
Smith never arrested me.
X. I 60 Didn't Dallas Smith arrest you over this liquor
business, and didn't you tell him at that time that he had the
wrong man, that it was Foy's liquor?
A. No, sir.
X. r 6 1 And that Foy was a bootlegger?
A. Bring Dallas Smith in here. he won't tell that.

page 173

By The Court:
You just answer the question.

A. No. sir, I did not.
X. r 62 And he didn't try to arrest either you or Foy
over this liquor?
A. He tried to arrest Foy.
X. 163 Did your mother phone to Dallas Smith to come
down there to get this liquor?
A. No, sir. we don't have a phone.
X. 164 She didn't phone him?
A. No, sir.
X. 165 Did Dallas Smith go down and find this moonshine liquor near your house?
A. I came after Dallas Smith myself and told him I
thought Foy had some liquor down there, and he found the
liquor and he kept three pints and gave me two.
page 174 ] X. 1 6 6 Where did you find the liquor?
A. Out in a lane there somewhere.
X. I 67 Whose liquor was it?
A. I do not know whose it was.
X. I 68 What were you going after an officer for then?
A. I thought if he had liquor it would be in the cellar,
and he found this in another place, and he brought it to Court
and it was thrown out. dismissed.
X. 169 You thought who had liquor in the cellar?
A. Foy.
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X.
A.

What made you think that?
I just thought it, and I come and got Dallas to go and

1 70

look.
By The Court:
Any objection to that going to the jury~
By Mr. Warren:
Not a bit.
By The Court:
You may ask the same questions before the jury.
By Judge Lively:
We will want to introduce the officers on that.
By The Court:
When we come to that we will deal with it.
I3y Judge Lively:
I understood the Court to express his views.
page 175 J By The Court:
I think it is wholly collateral. but I am willing to
give you a wide range to show the feeling of the witnes$. If you
want to use this witness, you may do so, and can be your own
judge what to do.
By Judge Lively:
I don't understand the Court's ruling.
By The Court:
The Court withdraws the ruling excluding this evidence
;ind leaves this to defendant's Counsel to take whatever action
they feel proper in the pr<:mises.
By Judge Lively:
I don't think the witness' statement is of any materiality
that he made in here.
By The Court:
Go ahead then.
Whereupon. the following proceedings were had before
the jury.
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X. 171 Whose automobile was this that was being
driven by Foy on this occasion?
A. It was Foy' s.
X. 1 72 You mean the car that Carlyle Owens was driv·
ing at the time?
page 1 76 ] A. Yes, sir.
(Witness Stood Aside).
Wal~cr Duncan, the next witness called by and on behalf
of the Commonwealth, being first duly sworn, was examined.
and testified as follows:
DIRECT EXAMINATION
By Mr. Warren:
Q. 1 Your name is Walter Duncan?
A. Yes, sir.
Q. 2 How old are you?
A. Forty-six.
Q. 3 Where do you live?
A. Near Carbo.
Q. 4 On one occasion. I don't know the exact time, I
will ask you if you were under arrest in the car at the same time
Foy Dotson was under arrest by the officers?
A. No, sir.
Q. 5 I will ask you if you were in a car with the officer
Brad McReynolds at sometime prior to this killing?
A. Yes, sir.
Q. 6 Who else was in the car?
A. Wesley Bausell and Bill Sykes.
page 1 77 J Q. 7 Was any one in that car under arrest?
A. Yes, sir. me and Wesley both.
Q. 8 What officers were in the car with you?
A. Bill Sykes and Brad McReynolds.
Q. 9 On what seat was McReynolds riding?
A. On the hind seat.
Q. r o Who was in the front scat?
A. Wesley and Sykes.
Q. 1 1 Were you coming to Lebanon?
A. Yes, sir.
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Q.

How long was this before the killing?
Something l"ke a month, I guess.
Q. 1 3 Tell the jury whether or not you passed a car on
that trip, and, if so. who was in it?
A. We passed a car coming around that curve, and Brad
looked up and said: "That must be that damn Foy DotS"on,"
and said: "If I ever have to arre,t him, or ever arre:;t him any
more, it will be too bad for him."
Q. 1 4 He said: "If I ever arrest him or have to arrest
him J~ain it will be too bad for him?"
A. Yes, sir.
Q. 1 5 Did he make any further remarks about him?
A. No, sir.
page 1 78 ] Q. 16 What were you under arrest for?
A. They claimed I was drunk.
Q. 1 7 Were you convicted or acquitted on trial?
A. Acquitted.
12

A.

CROSS EXAMINATION
By Judge Lively:
X. r You live at Carbo?
A. Yes, sir, near there. I don't live right in Carbo.
·X. 2 And Mr. MeReynolds and Mr. Sykes had you
under arrest on this occasion?
A. Bill is the one that arrested me.
X. 3 And they have arrested your boys down there too,
haven't they?
A. Bill has. but Brad never did.
X. 4 These officers have?
A. Bill did but Brad never.
X. 5 You don't like either of them, do you?
A. I ain't got a thing in the world against them.
X. 6 Was anything said about Foy Dotson, or was this
the only thing that was said about him?
A. Yes, sir.
X. 7 Nothing else?
A. No. sir.
page 1 79 J X. 8 No talk about Foy before or after that?
A. No, sir.
X. 9 No other remark made?
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A. No, sir.
X. 1 o Do you know what caused Brad McReynolds to
just make a statement of that sort without any talk of Foy Dot~on, what kind of a man he was, or anything?
A. No, sir, only he just passed his car.
X. 1 r Where was that remark made?
A. Right this side of Mr. Walter Sells, about that stiff
curve there.
X. r 2 And that was after you had left Cleveland?
A. Yes. sir.
X. r 3 He said this remark out loud enough the other
occupants of the car could have heard it too, did he?
A. Yes, sir, he spoke it loud.
X. 14 He spoke it in the ordinary tone of voice, did he?
A. Yes, sir. I suppose so. They were talking, Wesley and
Bill was, and we was talking.
X. 15 What was Bill saying?
A. I wasn't paying any attention to what Bill said. He
made me mad when he arrested me. I wasn't drunk. and I didn't
pay any attention to what he said.
page 1 80 ] X. 1 6 You say it made you mad?
A. Yes, sir. I had a doctor examine me thirty
minutes after they put me in jail up there.
X. 1 7 And it made you mad?
A. And the doctor told them I wasn't under the influence
of liquor.

By Judge Lively:
I move to strike that out as not responsive, and further because immaterial.

By The Court:
Overruled.
By Judge Lively:
Exception.
X. 18 Did this make you mad?
A. It did right in the beginning, but I wasn't mad after
I got up there because I knowed I wasn't going to stay in jail
long. because I wasn't drunk.
X. 1 9 What other conservation occurred along on that
trip?
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A. I couldn't tell you everything. \Ve was coming along
:ind thi!: hcm:e away on top of the ridge. I asked who livrd there.
I thought a Brooks lived there, and I asked them and they told
me and that was about all that w;is said till we got over here.
X. 20 That was all that was said com:ng from Carbo
lo Lebanon?
A. I d'srcmembcr now wh.it all was said. Just
page 181 ] like people would talk maybe in a car. two or
three you know. you couldn't tell every word that
was said.
X. 21 There wasn't anything more about this convcrsaticn to impress you any more than any other conversation.
was there. vou weren't interested in Foy Dotson. were you?
A. No. sir.
X. 22 And you had no ill feeling toward the officers?
A. No. sir.
X. 23 So any remark made by the officer wouldn't have
impressed you?
A. We warn't talking. and that is all that was said.
X. 24 You didn't talk?
A. Oh. we talked, of course.
X. 25 What eh:e was said?
A. I can't remember now.
X. 26 \Vhat Bausell was that?
A. Wesley Bauscll.
X. 27 You and Wesley Bau::cll we:·c am·.;led together.
weren't you?
A. No. sir.
X. 28 You were not?
A. No. sir.
X. 29 Where were you when you were arrestee.I?
page 182 ] A. I was standing in the post office talking to
Uncle Allen Jessee when Bill came in there and arrested me.
X. 30 Where was Wesley Bauscll?
A. He was arrested before I was. and Brad went up here
and met Bill, and so they come on back down there and got me.
X. 3 1 Was the Bau sell boy drunk?
A. I couldn't say.
X. 32 How did he appear?
A. He appeared like he had been drinking some.
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(Witness stood aside).

By Mr. Fuller:
The Commonwealth rests, your Honor.
By Judge Lively:
1ft the Court please. we desire to make a motion in the ab!:ence of the jury.
By The Court:
Let the jury retire.
Note:
Thereupon. the jury retired and the following proceedings were had in their absence:
By Judge Lively:
If the Court please. we desire to move that the Commonwealth be required to introduce the witness, Beecher Wallace.
The evidence we think already shows, and if it doesn't show,
we avow we can show it. that this man was an aspage 1 83 ] sociate of Foy Dotson. that he had been wth him
that day to St. Paul to get a load of bootleg liquor.
and that he is a witness who is adverse to the defendant; that he
was there. as Shoffner Dotson has stated, and an eye witness to
a part of this transaction at least. and if the record does not show
those facts, we ask to be permitted to supply the record so far
as it is lacking in that respect.
By Mr. Warren:
Supply what?
By Judge Lively:
The fact that this man was an associate of Foy Dotson in
the bootleg business; that he was with him that day, and is an
;idvcrse witness to the defendant, and that he knows facts material in connection with this difficulty.
By Mr. Warren:
·
If he were a bootlegger and an associate of this man it
would be a collateral matter, and if he got a load of liquor that
day, it would be immaterial.
By Judge Lively:
I am talking about the fact this witness is a material witness. and an adverse witness to the defendant, and the defendant
is not required to put him on.
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84 ] By Mr. Griffith:
We don't know any rule whereby we have to
summon some one else for the benefit of the defendant.
page

I

By Judge Lively:
We make the motion and if the Court desires to see authority on it, we are prepJred to show the authorities to the Court.
By The Court:
Do you have the authority here?
By Judge Lively:
I can get it in a few minutes at tbc offi,:c.
By Mr. Griffith:
We submit there is no such rule of law requiring the Commonwealth to put any one witness on the stand whom they do
not see fit to put on, unless the defense would first show it was
a hostile witness. and then the statute provides a method whereby the witness may be cal'.ed as a witness for the Court.
By The Court:
I will be glad to examine any authority you may have.
By Judge Lively:
Will the Court give me a few minutes?
By The Court:
A. Yes, sir.
Note:
Whereupon. a short recess was taken.
] Note:
The foregoing motion was argued at rnme length
by Counsel in cham hers.

page

1 85

By The Court:
The Court overrules the motion of defendant's counsel
for the Court to require the Commonwealth to introduce the
witness, Beecher Wallace.
By Judge Lively:
I desire to state to the Court in the brief time I had at my
office I was not able to find the authority which I had in mind.
It is my recollection. however. that there is at least one criminal
case and probably more than one criminal case holding. in effect,
that it is the duty of the Commonwealth to bring out all facts
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in connection with a criminal case, and that it is the duty of the
Commonwealth to put on a11 witnesses who know any material
facts concerning a criminal case. That is my recollection, and the
recollection of other counsel for defendant.
We except to the ruling of the Court, and without waiving
this exception, we now move that the Court call this witness as
rhe Court's witness, subject to cross examination by defendant's
counsel.
By The Court:
I overrule the latter motion also.
page 186 ] By Judge Lively:
We except to the action of the Court. and ask to
be permitted to introduce evidence showing the adverse character of this witness.
By The Court:
The Court has no objection to the defendant's counsel introducing such witness or witnesses, or at the proper stage of
the proceeding will permit such witnesses to be called, and when
called, will reserve the right to pass upon the admissibility and
propriety of admitting the evidence.
By Mr. Warren:
The Commonwealth suggests Section 6214 of the Code
provides a method by which any witness can be introduced by
defendant when adverse.
By Judge Lively:
Do I understand this witness may be admitted as an adverse witness?
By The Court:
If defendant's counsel wants to present the witness, the
Court will permit that to be done. and when the witness is presented, the Court will regulate his examination according to the
Court's best judgment as to what is right and proper under the
law.
page 187 } By Judge Lively:
Before we introduce our testimony now?
By The Court:
Yes, you may go rigl~t :ihead.
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Thereupon. Bill Sykes, was introduced as a witness by and
on behalf of the Defendant, in lhe absence of the jury:

DIRECT EXAMINATION
By Judge Lively:
Q. 1 Do you know Beecher Wallace, and did you know
Foy Dotwn, and do you know Shoffner Dotson?
A. Yes, sir.
Q. 2 Do you know whether or not Beecher \Vallare and
the::e Dotrnn are and were, prior to the time of this difficulty.
close friends?
A. Well, I would take it they was close friends, Beecher
and them associated together a right smart.
Q. 3 Do you know of Beecher Wallace going around
with Foy Dotson?
A. Yes. sir. I h.:ivc seen them riding around together a
right smart.
Q. 4 Do you know, or have you any information. chat
Beecher Wallace and Foy Dotson were together on the day of
this killing?
A. Yes. sir.
page r 88 ] What is your informatio~ in that respe.:t?
By Mr. Warren:
We object to that.
By The Court:
Overruled.
A.
killing.

I heard him stale he was with him the day of the

Q. 6

You heard Beecher Wallace state h~ was with Dot·

son?
A.

Yes, sir.

CROSS EXAMINATION
By Mr. Warren:
X. 1 I want to ask you if you have not been convicted
of a felony?
A. No, sir.
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X. 2 Didn't you plead guilty to a felony in the Federal
Court. and weren't you put on probation?
A. I never did plead guilty.
X. 3 -Are you not on probation now?
A. No. sir.
X. 4 \Vhen were you relieved from probation?
A. About five years ago.
X. 5 You plead guilty and were put on probation?
A. I didn't plead guilty.
X. 6 You had to plead guilty before you were probated,
didn't you?
page I 89 ] A. No. answer.
X. 7 Didn't you turn State evidence and plead guilty.
and you were put on probation?
A. I told the truth about it.
X. 8 You were implicated in the crime?
A. I knew about it.
By The Court:
\Vhat was the judgment of the Court?
By Judge Lively:
I don't recall that these cases were ever disposed of against
these boys. Mr. Sykes was a boy at that time, and the Federal
authorities just continued the cases and got the real party who
was guilty and convicted him. and passed these boys over.
By Mr. Warren:
We want the record then. if that is their position.
By The Court:
The point is this: It appears here that all these parties were
down at this place not a great while before the homicide at Wallace's place - (interrupted).
By Judge Livelr:
It was Sampson's place. We arc not through yet. We have
another witness we want to introduce.
page 1 9 o ] By The Court:
I will let you put this witness on arid prove that
before the jury.
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By Mr. Warren:
X. 9 You are jointly indicted w:th Brad MeReynolds in
this particular case. are you not?
A. Yes, sir.
X. 1 o Was this proceeding at Abingdon or B1g Stone
Gap?
A. At Abingdon and Big Stone Gap.
X. 1 1 Where was the last proceeding?
A. I believe it was Big Stone Gap. I ain't right sure.
( Witness stood aside) .
Thereupon. Beecher Wallace, was introduced ac; ..1 witness
by and on behalf of the Defendant. in the absence of the .iury:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 Is your name Beecher Wallace?
A. Yes. sir.
Q. 2 You knew Foy Dotson in his life time and J...n0w
Shoffner Dotson now~
A. Yes, sir.
Q.2 Were you frequently associated w;th them.
page 191
I mean. did you go around with them a good deal?
A. Well. not much.
Q. 3 Were you with Foy Dotson on the day of this killing that is under investigation?
A. Yes, sir.
Q. 4 Where were you with him on that day~
A. We went lo St. Paul together.
Q. 5 What did you go to St. Paul for?
A. To get some whiskey.
Q. 6 Did you get any?
A. Yes, sir.
Q. 7 How much did you get?
A. A gallon and a pint.
Q. 8 Who got it?
A. Foy got a gallon and I got a pint.
Q. 9 What time did you get back from St. Paul?
A. It was about four or five o'clock, I guess.
Q. 1 o On the day of the killing?
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A.

Yes, sir.

By The Court:
I will let that go before the jury.

Q.

Were you present over there at Cleveland at the
time of this killing?
page I 92 ] A. Yes, sir.
Q. 1 2 Had you been with Shoffner Dotson and
Foy Dotson about all of that day?
A. I was with Foy. I wasn't with Shoff that day.
Q. I 3 Were you with Shoff at the time of the killing?
A. I came up from Steve Sampson's with him from the
store.
Q. 14 Did you see Foy Dotson's condition with reference to drunkenness or sobriety?
A. He was a little sick there awhile before it happened,
and vomited out of the window.
Q. 15 Where was he vomiting out of the window?
A. Out of his car.
Q. 16 Where it was parked at the time of the killing?
A. Yes, sir.
Q. 1 7 Did you see Shoffner Dotson strike Bill Sykes in
the back of the head at that time?
A. I seen him hit him.
I I

By The Court:
Do you want to offer this witness?
By Judge Lively:
We are offering the evidence on our motion now.
By the Court:
The Court will decline to put the witness on of its
page I 93 ] own motion, and also decline to require the Commonwealth to put the witness on, but leave it entirdy to the discretion of defendant's Counsel as to whether
they wish to put him on or not, and if they do, the Court will
permit it.
By Judge Lively:
What we are offering this evidence on, your Honor, is on
our motion that the Commonwealth be required to put him on
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first, and then that the Court be required to put him on because

cf his adverse character.
By The Court:
The ruling of the Court is that the Court will not ask the
Commonwc:alth to put him on. or put h'm on of its own morion. but will leave it to the judgment and discretion of defcndan't Counsel as to whether they wish to put him on. and if so,
the Court will permit it.
By Mr. \Varrcn:
The admission of the tc•(mony to the effect that this man
went to St. Paul after liquor that day is a collateral matter and
immaterial.
By The Court:
I think it would be all right h~ show if he was drunk or
not drunk. or if they pl.1ced liquor in bis possession.
page

1 94

] ( \Vitness stood aside)

By Judge Lively:
Now. we would like to ask the Commonwealth's Attorney
one question, we don't care about him being sworn unless it is
the Court's desire. \Ve want to ask him a question for t!1e benefit of the record. It is on this motion.

By Mr. Warren:
We object to that.
By The Court:
Let him be sworn and bring him around.
Note: Thereupon Mr. L. E. Fuller. Commonwealth's Attorney. was sworn.
Note: Counsel for defendant held a short conference.
By Judge Lively:
I believe we will not ask the Commonwealth's Attorney
anything now.
By Mr. Fuller:
Thank you. gentlemen. (Laughter).
By Judge Lively:
We sec nothing funny about that. We were doing it out of
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deference to the Commonwealth's Attorney, and if there is anything funny, we don't mind asking it. What we had in mind
asking him was, if he had a statement from this witness, but we
concluded the witness made the statement showing
plge 19; ] the materiality, and that wasn't necessary.
By Mr. Fuller:
If you want me to answer it I can.
By Judge Lively:
You can take your own choice.
By Mr. Fuller:
I have not. I have never talked to this witness.
By Judge Lively:
Do your associates have a written statement in their file?
By Mr. Warren:
As one of Counsel assisting the Commonwealth, I have
never talked to this witness myself, or taken any statement from
him. This is the first time I ever saw him.
By Mr. Griffith:
As Counsel assisting the Commonwealth I desire to state
I have never talked to him and know nothing about what he
knows, and have no statement from him.
By The Court:
Now are you ready to proceed?
By Judge Lively: Yes. sir. We except, of course, to the Court's
ruling.
·
By The Court:
Let the jury come back.
Note: Thereupon the jury returned to the Court room,
and the following proceedings were had in their
page 196 ] presence:
Mrs. Gertrude Jackson. the first witness called by and on
behalf of the defendant, being affirmed. was examined and testified as follows:

160

Supreme Court of Appeals of Virginia

Mrs. Gertrude Jackson
DIRECT EXAMINATION
By Mr. Long:
Q. 1 Your name is Mrs. Gertrude Jackson?
A. Yes, s:r.
Q. 2 Mrs. Jackson, where do you live?
A. Cleveland. Virginia.
Q. 3 How long have you lived at Cleveland?
A. Be twenty years in October.
Q. 4 What is your husband's name?
A. John B. Jackson. He is dead.
Q. 5 You are a widow?
A. Yes, sir.
0. 6 Do you know Shoffner Dotson?
A. Yes, sir.
Q. 7 Are you any relation or conncctiC'n of his?
A. No. nothing only my brother manied his sister.
Q. 8 D:d you see Shoffner Dotson shortly after this
trouble at Cleveland?
A. Yes, s:r, I saw him the next morning.
Q. 9 Where was that Mrs. Jackson?
page 197 ] A. It was over at my brother's.
Q. 1 o What is his name?
A. Jim Harrison.
Q. 1 1 Did you hear a conversation there by Shoffner
Dotson as to this trouble?
A. Yes, sir.
Q. 1 2 I will ask you to state whether or not Shoff Doer.en made the statement there in your presence: "If I had not
hit Bi11. it would not have happened." or words to that effect?
A. He and my brother were talking, I reckon something
about this trouble that had occurred the evening before, and I
just said: "Shoff. Bill Sykes said that this wouldn't have happmed. they wouldn't have had any trouble. if you had not hit
him, and he said, Shoff said: "Well, if I had not hit Bill it
might not have happened."
Q. 1 3 You had heard what Bill Sykes had said about
how it had happened at the time?
A. Yes, sir.
Q. 14 That Shoff had struck him m the back of the
head?
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A.

Yes, sir.
Q. 1 5 And that is what you had reference to?
A. Yes, sir, that is what I had reference to, that
page 198 ]
Bill said they wouldn't have had any trouble if
Shoff hadn't hit him, that they was taking Foy on without a
bit of trouble.
Q. I 6 Mrs. Jackson, where were you on the night of
this trouble, at the time of the trouble?
A. I was at Bill Sykes' home.
Q. r 7 I will ask you to state whether or not Bill Sykes
and Brad McReynolds left the house while you were there?
A. Yes. sir.
Q. 18 Do you know why or what caused them to leave?
A. Well, there was a little boy come and told Mr. McReynolds that he was wanted out in town.
Q. I 7 Did he say for what purpose?
A. He said this Dotson boy was there drunk.
Q. 18 Which Dotson boy was there drunk?
A. Foy Dotson was drunk.
By Mr. Warren:
We object to that as hearsay.
By The Court:
Overruled.
Q. 19 Did they leave immediately?
A. Well, pretty soon. They was all sitting there laughing and talking until this child come in.
Q. 20 Who was that chlid that came in and said he was
wanted?
A. It was Mr. Grizzle's boy.
page 1 99 ] Q. 2 1 What was his name?
A. I believe they call him Billy. I think that is
his name.
CORSS EXAMINATION
By Mr. Warren:
X. 1 I believe you are an aunt of Bill Sykes?
A. Y ec. sir, by marriage.
X. 2 Did Shoff tell you why because he hit Bill Sykes
that McReynolds had to shoot Foy?
A. No. he didn't.
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Q. 3 Did he say why the hitting of Bill Sykes caused
the killing of Foy?
A. No, he just said that if he had not hit Biil it might
not have happened.
X. 4 B:Jl didn't kill Foy, did he?
A. No. I reckon he was helping take Foy on.
X. 5 How did you suppose the hitting of Bill Sykes by
Shoff would cause Brad McReynolds to kill Foy?
A. I just thought maybe Mr. McReyno!ds couldn't
handle Foy after Bill and Shoff were scuffling.
X. 6. That is just your supposition?
A. They didn't tell me that. That is \\'hat I thought.
X. 7 Did Shoff ever say anything about why
page 200 ] this lick he struck Bill caused McReynolds to shoot
Foy?
A. No, sir.
X. 8 D:d he say he struck McReynolds, that Shoff
::truck McRe}·nolds?
A. No. sir.
X.
9 Did he say he interfcrred with McReynolds in
any way in arresting Fay?
A. No, he just said if he had not hit Bill it might not
have happened.
X. 10 Anddidn'ttellyouwhy?
A. No, sir.
X. 1 r Did he tell you about Bill calling him an ugly
name when he hit him?
A. No. sir. he just said if I had not hit Bill it might not
have happened. I told him what Bill had said.
X. 1 2 You say Bill said if it had not been for Shoff the
killing wouldn't have occurred?
A. Yes. sir. He said they were taking Foy on without
any trouble.
X. 1 3 \Vhat did he say Shoff did to McRcynolds to
cause him to kill Foy?
A. He didn't say.
X. 14 And because Shoff hit Bill. then Mcpage 20 1 ] Reynolds shot Foy?
A. I don't know how it occurred. I just supposed
he couldn't handle Foy
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X.

I

5

I am not asking for your supposition. and you

don't know how it did occur. do you?
A. No. sir.
(Witness stood aside).
DUARD BROOKS the next witness, called by and on behalf of the Defendant. being first duly sworn. was examined
and testified as follows:
DIRECT EXAMINATION
By Mr. Long:
Q. r Is your name Duard Brooks?
A. Yes, sir.
Q. 2 \Vhere do you live?
A. Cleveland.
Q. 3 · Do you know Shoff Dotson?
A. Yes, sir.
Q. 4 Are you any relation of his?
A. Yes, sir.
Q. 5 What?
A. First cousin.
Q. 6 Did you see Shoff Dotson sometime after
page 202 ] this difficulty?
A
Yes, sir.
Q. 7 When, how soon after it?
A. The next morning. I believe it was. on Sunday morning.
Q. 8 Did he make any statement to you with reference
to having hit Bill Sykes in the head?
A. Yes. sir.
Q. 9 What did he say?
A. He told me when they started up the road with his
brother he could not stand to sec them take him. and that he
run in and hit Bill with his fist. and said he grabbed at the gun.
and Bill did also. but they both got hold of the gun about the
same time.
Q. 10 Grabbed whose gun?
A. Mr. Sykes'.
Q 1 1 Shoffner said he grabbed at Mr. Sykes gun?
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A. Yes. sir.
Q. 1 2 Did he say why he could not stand to see his brother taken off to jail?
A. No. sir. He said when the shot fired that Mr. Sykes
had his back to them, and that he was facing them.
Q. 13 Did Shoffner make any statement there that if it
had not been for him hitting Bill Sykes in the back
page 203 J of the head it wouldn't have happened?
By Mr. Warren:
I object to that.
By Mr. Long:
I have laid the foundation for it.

Q. 14 Did Shoffner make any statement if he had not
hit Bill in the back of the head they wouldn't have had this
trouble?
A. No, sir.

CROSS EXAMINATION
By Mr. Warren:
X. 1 He didn't make that statement?
A. No. sir.
X. 2 And he didn't say he hit B:ll in the back of the
head. did he?
A. Y cs. sir. he did, with his fist.
X. 3 Did he tell you he hit McReynolds?
A. No. sir.
X. 4 Did he tell you he did anything to McReynolds?
A. No. sir.
X. 5 Did he te11 you he interferred with McReynolds
arresting Foy?
A. No. sir.
X. 6 He just hit Bill?
A. Yes, sir.
X. 7 Did he tell you Bill had called him a sonpage 204 ] of-a-bitch just before he hit him?
A. No. sir.
X. 8 Did he tell you because he hit Bill that McReynolds shot Foy?
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A. No, sir.
X. 9
Why would he say his hitting Bill would make
McReynolds kill Foy?
A. He didn't say that.
By Mr. Long:
You are mis-quoting the witness.
X. 10 He didn't tell you because he hit Bill that McReynolds shot Foy?
A. No, sir.
X. 1 1 He did tell you Bill had his back to them when
the shot fired?
A. Had his back to McRcynolds and Dotson.
X. 1 2 And they were not interferring with McReynolds and Foy Dotson at all?
A. He didn't tell me that.
X. 13 He and Bill were in an altercation there over the
gun, weren't they?
A. Yes, sir.
X. 14 And not doing a thing to McReynolds?
A. No, sir.
page 205 J X. 15 Who was present when you had that
conservation with him?
A. Not any one.
X. 1 6 Where was it?
A. We were going from the house up to the cemetery.
X. 1 7 What else was said?
A. Not anything else. We got up to the cemetery about
the time he got done telling me. and he showed me where they
was going to dig the grave, and I went to get men to help me
dig the grave.
X. 1 8 He didn't tell you any reason why McReynolds
shot his brother?
A. No, sir.
X. 19 Wasn't Sam Dotson's wife and her mother with
you all?
A. No, sir.
X. 20 She wasn't there at all?
A. No, sir.
(Witness stood aside).
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page

] COSE PETERS the next witness. called hy
and on behalf of the Defendant. being first duly
sworn. was examined. and testified as follows:
206

DIRECT EXAivIINA TION
By Mr. Long:
Q. 1 Is your name Gose Peters?
A. Yes. sir.
Q. 2 Do you hold any official position in this county?
A. Y cs. sir. I am Deputy Sheriff of Russell County.
Q. 3 How long have you been Deputy Sheriff?
A. Going on five years.
Q. 4 Did you know Foy Dotson?
A. Yes. sir.
Q. 5 I will get you to state whether or not on one occasion a short lime befcrc t;l·s trouble at Clevdand if you were
up at Stoots' Filling Station?
A. Ye,. sir.
Q. 6 Was Foy Dotson there at that time?
A. Yes. sir.
Q. 7 \Vas a fellow Neal there from Cleveland?
A. Yes. sir.
Q. 8 Did you arrest either of them?
A. I arrested a fellow Neal.
page 207 I Q. 9 What. if anything. did Foy Dotson do at
that time?
By Mr. Warren:
If your Honor please. we earnestly submit that this is not
material here. They can prove his general reputation, if they
can. but not by specific instances. That is not the way to attack
this dead man. or justify the killing of him. If he was a vicious
man. they can prove that. They can prove his general character
as a vicious, dangerous man, but they cannot take these specific
instances. when they have closed his mouth.
By Mr. Griffith:
This is an entirely separate and distinct matter.
By Judge Lively:
If the Court please. we think it is certainly admissible under the situation in which this defendant finds himself at the
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time of this killing. The law permitted him to take into consideration knowledge of this man's character so far as he knew it,
and knowledge of the probable conduct of this man. so far as
he knew it. Now we expect to follow this up by introducing this
defendant. or introducing evidence showing that this defendant
knew at that time that this man was an habitual attacker of officers. that he had done it on other occasions and
page 208 ] time and time again, certainly several times, and
we think on that theory that it is permissible to
show that this man Dotson didn't hesitate to attack, and viciously attack officers when they were trying to perform their duty,
and not only is that true from the defendant's standpoint, but
under the evidence in this case it will be material on another
thzory. and that is on the question of who began this attack.
By The Court:
When was it you had this occurrence up here or when did
that take place?
By The Witness:
It was sometime before this other occurred.
By The Court:
How long?
By The Witness:
Something like a month, I guess.
By The Court:
I sustain the objection.
By Mr. Long:
We except and want to get it in the record.
NOTE: \Vhereupon the following answer was made in
the absence of the jury:
A. Me and Da11as Smith had been up about Swords
Creek and gone up about Honaker. and had one or two in the
car drunk. and they started a big fight there as we
page 209 ] drove up, and Mr. Dale Harmon was there raising
sand. and Dallas Smith got him, and Mr. Dotson
was standing over there near him. and this Neal boy, and I
turned and looked at them and this boy hollered out loud and
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started walking and couldn't hardly stand up. and I got him.
and Mr. Dotson grabbed me by the arm and said: "You can't
take him," and I looked at him and said: "What have you got
to do with it?" and he said: "What are you arresting him for?"
and I said: "Because he is drunk." I shoved Dotson back and he
got me by the arm and I shoved him back again, and he started
again, and about the third time Mr. Smith had put Harmon in
the car and come back around. and we loaded the boys up and
come up to the jail and unloaded the boys and turned and went
back to see about Dotson, where he was. and Mr. Smith told me
he was dangerous .. that one time he hit a fellow in the back of
the head. and laughed at him. and we went back. and I don't
know what became of him.
Q. 1 o You didn't get him?
A. No, I didn't get him. and I heard later he had a gun
in his pocket. I heard that at the filling station at Mr. Stoots'.
Q. 1 1 Was this Foy Dotson, the deceased?
A. Yes. sir. the one that is dead.
Q. 12 And that was about a month before this?
page 2ro ] A. Yes. sir.
By Judge Lively:
We except to the ruling of the Court in not allowing this
evidence to go before the jury.
Whereupon. the following proceedings were had in the
precence of the jury:

Q. 1 3 Mr. Peters. we1·e you in Lebanon the night of
the shooting?
A. Yes. sir.
Q. 14 Did you receive any phone message from Cleveland?
A. Yes. sir. Mr. McReynolds called me.
By Mr. Warren:
We object to that.
By The Court:
Overruled.

Q. 15 Brad McReynolds called you?
A. Yes. sir.
Q. 1 6 Who was he calling for?

.
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A. Calling for the high Sheriff.
Q. r 7 What did he want?
A. He wanted him to come over there, that he had had
some trouble, and I answered the phone.
Q. r 8 You were at the jail?
A. Yes, sir.
Q. r 9 Did you get Mr. Combs?
page 2 r I J Yes. sir.
Q. 20 How soon did you all go to Cleveland?
A. As quick as we could get over there.
Q. 21 While over there, did you search Foy Dotson's
car?
A. Yes, sir, I looked in it.
Q. 22 What was in there?
A. I found a pint of liquor and some empty pokes.
Q. 23 What kind of pokes?
A. These paper bags you get at the stores, and looked
like something bad been in them, there was some several of them,
like you get at the liquor stores.
Q. 24 Were some several around there, other men?
A. Yes, sir.
Q. 25 Had they moved the body of Foy Dotson at that
time?
A. No. sir.
Q. 26 State the condition of these fellows you found
ther. with reference to being drunk?
By Mr. Warren:
I object unless he names them.

Q. 27 Did you see Shoffner Dotson there?
A. Yes. sir.
Q. 28 What was his condition?
A. As we drove into town, me and the Sheriff. we seen
Mr. Dotson coming up the street, and Mr. Combs
page 2 1 2 ] said: "Stop, and I will get this one over here," and
he got out and searched him and he had his hand
in his pocket and he was drunk.
Q. 29 That was Shoffner Dotson?
A. Yes, sir. and we drove on down a few feet farther.
and left the lights on the car, and then we went on down where
this dead fell ow was.
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Q.
A.
there?
Q.
sober?
A.
Q.
A.
Q.
A.
Q.
olds?
A.

30 Did you sec Woody Smith and Russell Artrip
Yes. sir.
3I

What was their condition as to being drunk or

They were drunk.
32 Did you sec Carlyle Owens there?
I don't remember. There was so many of them there.
3 3 Did you see Brad McReynolds there?
Yes, sir.
34 Did you notice anything about Brad McReyn-

Yes. sir. he had a hole cut through his lip.
3
Q. 5 Was it bleeding or not?
A. Yes. sir.
Q. 36 Did you all bring Brad over here from there?
A. Yes. sir.
Q. 3 7 \Vas anything done about his lip that night?
A. I took him over to the hospital and they put
page 2 1 3 ] some clamps on it.
Q. 38 Did you notice anything about his back
or clothing?
A. His back was dirty and dusty and dirt on tl:e back of
his coat.
By The Court:
\Vhat time would you say it was after you received the
phone call from Cleveland informing you of the trouble was it
nntil you got over there?

By The Witness:
I guess thirty or thirty-five minutes.
By The Court:
What time did you get there?
By The Witness:
We got there-we run pretty fast, we didn't know what
kind of trouble it was when we left here.

Q. 39

What time did you arrive over there?
A. I guess it was after nine o'clock, somewhere between
nine and ten when we got there.
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CROSS EXAMINATION
By Mr. Warren:
X. 1 Say you found a pint of liquor in the car?
A. Yes, sir.
X. 2 Do you know who put it there?
A. No, sir.
Q. 3 What kind was it?
page 214 ] A. It was bottled in bond liquor.
X. 4 You saw Shoffner there?
A. Yes, sir.
X. 5 And he was drunk?
A. Yes. sir.
X. 6 Did you arrest him?
A. No. sir.
X. 7 You saw Woody Smith there and t,.,: was drunk?
A. Yes, sir.
X. 8 Did you arrest him?
A. No. sir.
X. 9 You saw Russell Artrip there and he was drunk?
A. Yes, sir.
X. 1 o Did you arrest him?
A. No. sir.
RE-DIRECT EXAMINATION
By Mr. Long:
Q. 1 State why you didn't arrest him?
A. Well. from the looks of everything we would have
had to took all of them, and we didn't have room for them. We
just had a coupe and I was acting under what Mr. Combs said.
Q. 2 You were acting under him?
A. Yes. sir.
page 2 1 5 ] Q. 3 Did you suggest anything to him?
A. Yes, sir.
Q.4 What did you suggest to him?
A. I told him we ought to get a bus and take the whole
push to jail.
Q. 5 That was on Saturday night?
A. Yes, sir.
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RE-CROSS EXAMINATION
By Mr. Warren:
X. 1 You tell this jury you saw a whole community
drunk and so many drunk you decided to go off and let them
drink it out?
A. Yes. sir.
(Witness stood aside).
By Judge Lively:
We would like to call Gaines Snead back for further cross
examination.
GAINES SNEAD a witness for the Commonwealth, recalled, and examined and testified as follows:
RE-CROSS EXAMINATION
By Judge Lively:
X. 1 You have already testified I believe for the Commonwealth in this case?
page 2 16 ] A. Yes. sir.
X. 2 When you testified before you stated when
you walked from your house up to the place where this difficulty occurred you saw Brad McReynolds standing by a truck?
A. Yes, sir.
X. 3 Did you notice Brad McReynolds' mouth at that
time?
A. Noth:ng more than I seen him once in a while rub
his hand over his mouth or nose. I couldn't tell which it was.
X. 4 And you noticed him do that several times?
A. Well. maybe two or three times while I was there. I
wasn't there but a minute or two.
X. 5 Did you notice the condition of his mouth?
A. No. sir. I wasn't close enough. I didn't notice it.
X. 6 You don't know if his mouth was cut at that time
or not. other than this motion you have stated?
A. No. sir.
X. 7 Do you know Sheriff Arthur Combs?
A. Yes. sir.
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X. 8 Did you see Sheriff Combs when he came over
there that night after this shooting?
A. Not when he first came I didn't see him.
X. 9 Did you see him while he was there?
page 217 ] A. Yes, sir.
X. 1 o Did Sheriff Combs make any investigation or inquiry there as to how the trouble happened?
A. About all I know he came out to where I was standing in the street and asked me if I knowed anything about it,
and taken my name.
X. I I At that time did you tell Sheriff Combs that you
saw the officers, Brad McReynolds and Bill Sykes, get Foy Dotson out of the car, and that they walked around behind the car,
and that that was the last you ever saw of any of the trouble?
A. No, sir.
X. 12 You didn't make that statement?
A. No. sir.
RE-DIRECT EXAMINATION
By Mr. Warren:
Q. 1 You saw Brad McReynolds standing there by the
truck?
A. Yes, sir.
Q. 2 Do you know how long that was after the killing?
A. No, not exactly. I had come from my home up there.
Q. 3 Do you know if Brad McReynolds had been up to
the drug store to telephone?
A. No, sir, I don't.
page 2 18 ] Q.4 Had he had time to walk up there and back?
A. I don't know he had time to walk, he might
have run.
Q. 5 You don't know if he had been up town or not?
A. No. sir, I don't.
( Witness stood aside) .
ARTHUR COMBS the next witness called by and on behalf of the Defendant, being first duly sworn, was examined,
and testified as follows:

I
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DIRECT EXAMINATION
By Judge Lively:
Q. I Your name is Arthur Combs?
A. Yes, sir.
Q. 2 What official position do you hold. if any. in Ruscell County?
A. I am Sheriff of Russell County.
Q. 1 How long have you been Sheriff of Russell CounA. Four years and nine months.
Q. 4 That is the last four years and nine months?
A. Yes. sir.
Q. 5 Were you notified of this trouble here under investigation that occurred at Cleveland?
A. Yes. sir. I was.
page 2 r 9 ] Q. 6 \Vhat did you do?
A. I immediately went to Cleveland after hearing about it.
Q. 7 Did you observe the crowd and people that were
around this place where the trouble occurred?
A. Yes. sir. I did.
Q. 8 What was the condition of this crowd. or a great
many of them. with reference to being drunk or sober?
By Mr. Warren:
We object. unless he confines it to these particular people.
By The Court:
Overruled.
A. Just as we got in Cleveland. between the oil tank of
the garage and where the body was lying. I saw a fellow coming up the street staggering with his hand in his pocket, and I
told Gose Peters to stop the car and I went over and seached this
fellow. and it was Shoff Dotson. and he told me his brother
had been killed.
Q. 9 What was Shoff Dotson's condition with reference
to being drunk or sober there?
A. He was staggering drunk. and he wanted me to arrest Brad McReynolds for killing his brother. and he said he
would go and ge~ a warrant. and I told him he didn't need to
get a warrant.
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220

]

Q.

1o
Did Y!).l! tell Shoffner Dotson you
wouln't arrest Brad McReynolds without a war-

rant?
A.

No, sir, I didn't need a warrant.
Go ahead.
A. Some time after I had told Shoffner, I missed him,
and Mr. Shell the Justice of the Peace, came to me and said:
"Did you send Shoffner Dotson after a warrant?" I said: "No.
sir. I did not. I didn't have to have one."

Q.

11

By Mr. Warren: We object to that.
By The Court:
Overruled.
A. ( Continuing) And I brought Brad McReynolds on
that night. I understand afterward there was a warrant, but I
told Shoff I didn't need any warrant. which I didn't.
Q. 1 2 So, as I understand you. instead of telling Shoffner Dotson you couldn't or wouldn't arrest Brad McReynolds
without a warrant, you told him you didn't need a warrant to
arrest him?
A. Yes, sir, I did.
Q.
Now you went on down to the place where this
trouble had taken place?
A. Yes, sir.
Q. 1 4 Now. in a general way tell the jury the condition
of the crowd there. or a great many of the people with reference
to being sober or drunk?
page 22 1 ] A. Well, I tried to contact the ones that claimed
to have seen this, I can tell you who I talked to.
Q. 1:; All right.
A. Woody Smith. Coster Counts, Stacy Grizzle, and
Gaines Snead. I called Mr. Snead right back of his house and
talked to him. as I was told he had seen this, and he was the
only man I did not smell liquor on, except Coster Counts.
Woody Smith had drunk enough. he was loose at the tongue
and wanted to talk right much. Mr. Smith and Mr. Grizzle
were opposite in their views of the shooting. and I called Mr.
Snead and talked to him about what he saw there.
Q. 16 What did Mr. Snead tell you?
A. He said. "I am going to tell you the truth," and said:

1,
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"I was sitting on my porch and saw McReynolds and Sykes get
Foy Dotson out of the car," and he showed me the way they
went. and said: "When they went around behind the car l
didn't see any more."
Q. 1 7 How did he show you they went?
A. He just motioned with his hand.
Q. 1 8 Did he tell you what position the officers were
in and what position Foy was in. that is. whether or not the officers were holding his arms.
A. He just said they took Foy around the car.
page 222 ] and after they got the car between him he didn't
see any more.
By The Court:
And didn't say if they had hold of him at the time?
By The Witness:
A. No, sir.

Q. 1 9 You had asked him to tell all he knew about it?
A. Yes, sir, there was a question there. some was on one
side and some the other, and I was trying to get at the bottom
of it the best I could.
Q. 20 I believe you stated that Woody Smith was
drunk?
A. He was drinking right heavy. I wouldn't say he was
drunk, but he was loose at the tongue.
Q. 21 Did you notice Russell Artrip's condition?
A. No, sir, I did not.
Q.22
Did you notice Carlyle Owen's condition?
A. No. sir, I did not. but I did notice the car.
Q. 23 What did you notice about the car?
A. Some one had vomited on the running board. I didn't
look on the inside of the car much, but I noticed that some one
had vomited on the car.
Q. 23 On which side of the car was this vomit? Was it
on the side next to the steering wheel or the other side?
A. I believe it was on the opposite side.
Q. 24 On the right hand side of the car?
page 223 ]
A Yes, sir.
Q. 25 Was it fresh vomit apparently?
A. Yes, sir. It was wet.
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Q.

26

Did you smell any odor of intoxicants about the

car?

A.
Q.
A.
Q.

You could smell it all through the crowd.
27 It wasn't only confined to the car?
No, sir.
28 Did you see any liquor taken out of the car?
A. No. sir. I did not. I heard about it.
Q. 29 Did you notice any empty paper bags in the car?
A. Yes. sir.
Q. 30 Had these bags apparently been used or not?
A. Yes. sir.
Q. 3 1 You say you talked to Stacy Grizzle that night?
A. Yes. sir.
Q. 3 2 What was his condition as to being drunk or sober?

A.

Q.
A.
Q.

He was sober.
3 3 Did you see Brad McReynolds there?
Yes, sir, I did.
34 Did you notice the condition of his mouth at that

time.
A. Yes. sir.
page 224 ] Q. 35 Tell the jury about that?
A. It was bleeding and kinda swollen. and I
believe it was the right corner of his mouth. I know it was one
corner of his mouth.
Q. 36 Did you notice anything about his back being
clean or dusty?
A. Yes, sir. It was right dusty. Mr. Peters, I believe,
brushed his back off.
By Judge Lively:
We have some other questions to ask Mr. Combs, but I
don't know that the Court would hold them admissible at this
time, so we will probably recall him later on. You may cross
examine.

CROSS EXAMINATION

By Mr. Warren:
X. 1 Sheriff. did you talk to Gaines Snead about hearing the shot?
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A.

No. sir.
Why wouldn't you. you were asking about the
facts, didn't you ask if he heard a shot?
A. I will tell you the main question I asked him. There
was a doubt as to whether McReynolds and Dotson were down
when the shot was fired (interrupted).
X. 3 I asked you if you asked Gaines Snead if
page 2 2 5 ) he heard the shot?
A. I can tell you what I asked him.
X. 4 Did you ask him if he heard the pistol fired?
A. No. sir.
X. 5 Did he tell you he did?
A. No. sir.
X. 6 Did he tell you he saw that man fall:
A. No, sir.
X. 7 And you didn't ask if he saw him fall or if he
heard the pistol fire?
A. He said he didn't see any of it after they passed the
car.
X. 8 Did you say Stacy Grizzle was sober?
A. Yes, sir.
X. 9 He is a brother-in-law-of Brad McReynolds, isn't
he?
A. I believe so.
X. 10 You didn't examine the car very carefully?
A. No, sir.
X. 11 And you didn't smell liquor in the car?
A. It was just in the air.
X. 1 2 Did you smell any liquor in the car? You can
answer that yes or no.
page 226 ] A. As I put my head in the car I smelled liquor.
X. 1 3 But when Judge Lively asked you if you
could smell liquor in the car, you said you smelled it all
through the crowd, and now you say you smelled it in the car?

X.

2

By Judge Lively:
That is objected to because argument and not a question.
By The Court:
Overruled.
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By Judge Lively:
Exception.

X.

I4

Did you ever get a warrant for Brad McReyn·

olds?

A.

Yes, sir.

X. 15 When.
A. I believe it was the next morning I brought him to
jail.

X.
A.
X.

6 Did he stay in jail that night?
Yes, sir.
17
In a cell or in your apartment?
A. He was locked up in a cell.
X. 1 8 And you got a warrant?
A. Yes, sir.
X. 1 9 Who did you get the warrant from?
A. I believe it was Squire Settle.
X. 20 Was there ever a preliminary hearing?
A. No, sir. Court was in session, and I believe he
page 227 J was indicted the next morning.
X. 21 And he has served as Deputy Sheriff
since that time?
A. No, sir.
X. 22 He never has?
A. No, sir. He is a constable.
X. 23 Has he continued to act as constable?
A. I don't know.
X. 24 Has he brought anybody to jail?
A. Not to my knowing. no. sir.
X. 25 Since that time you mean?
A. Yes, sir.
X. 26 Didn't he bring a girl by the name of Love over
here and put her in jail?
A. I am not certain. He might have. I don't know.
I wasn't there.
1

By Judge Lively:
We object to that because it is immaterial.
By The Court:
I think that is immaterial.
X. 27

You say he was indicted the next day?
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A.

I won't say it was the next day.
The next day was Sunday?
A. Then it was on Monday.
X. 29 When he was indicted he was around
page 228 ] through the Court House like anybody else?
A. He was.

X. 28

By Judge Lively:
That is objected to because immaterial and prejudicial.
By The Court:
Objection sustained.
By Judge Lively:
I would like to ask Counsel the purpose of that examination?
By Mr. Warren:
I am not familiar with any rule of law to make me say that.
By Judge Lively:
I will ask the Court to exclude that then, and instruct the
jury it is immaterial and improper.
By Mr. Griffith:
I would like to state, in my opinion, any fact or circumstance which would tend to show the attitude of the Sheriff being biased- (interrupted).
By The Court:
The Court overrules both motions.
By Judge Lively:
Can these gentlemen keep the authorities that bond him
from letting him out on bail?
By Mr. Warren:
Are you arguing the case now?
By Judge Lively:
That had no more power to keep him from doing it. than
I did.
page 229 ] By The Court:
Go ahead. Gentlemen.
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By Judge Lively:
Exception.
(Witness stood aside).
GOSE PETERS a witness for the defendant, being recalled. testified as follows:
RE-DIRECT EXAMINATION
By Mr. Long:
Q. 1 When you were on the stand I omitted to ask you
whether there was fresh vomit on the running board of Foy
Dotson's car?
·
A. Yes, sir, it looked to be.
Q. 2 Which side was it on?
A. The right hand side.
RE-CROSS EXAMINATION
By Mr. Warren:
X. 1 You say it looked to be?
A. Yes. sir.
X. 2 You are not right certain of it?
A. It looked to be fresh.
X. 3 You might be mistaken if it just looked
page 230 ] to be?
A. No. sir.
( Witness stood aside) .
STACY GRIZZLE the next witness, called by and on behalf of the Defendant. being first duly sworn, was examined,
and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 Is your name Stacy Grizzle?
A. Yes, sir.
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Q. 2 Where do you live?
A. I live at Cleveland, Virginia.
Q. 3 Do you know Brad McReynolds?
A. Yes, sir.
Q. 4 Are you related to him in any way?
A. He is my brother-in-law.
Q. 5 Did he marry your sister?
A. Yes. sir.
Q. 6 Do you live at Cleveland?
A. Yes, sir.
Q. 7 Did you know these Dotsons. Foy and Shoff?
A. Yes. sir.
Q. 8 Where were you on the night of this killpage 2 3 1 ] ing over there?
A. I was right in front of Claude Jessee's store
near the post office there.
Q. 9 Did you !CC Foy Dotson's car any place there?
A. Yes, sir.
O. 1 o Where was it?
A. It drove up in front of the store with ~everal fellows
in it. and stayed there a few minutes. and he vomited while the
car was standing there.
Q. 11 Who vomited?
A. Foy Dotson.
Q. 12 Did you see him do that?
A. Yes. sir.
Q. 1 3 Then what happened?
A. Well they stayed there a few minutes. about ten
minutes, probably. and one of the boys said: "We had better
move on. the law might get us."
Q. 1 4 You mean one of the boys around the car or in
the car?
A. That was with him. yes. sir.
Q. 1 5 Then what did they do. if anything?
A. He said he wasn't afreaid, that there wasn't enough
law there to take him anywhere?
page 2 3 2 ] Q. I 6 You mean Foy Dotson said that?
A. Yes, sir.
Q. 17 How long before this difficulty was that?
A. Well I will say probably ten or fifteen minutes.
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Q. 1 8 Then what was done with the car, if anything,
was it moved from that place?
A. Yes, sir, it was drove down about fifty or sixty feet
probably.
Q. 1 9 To the west side of the post office?
A. Yes. sir, right there in front of the post office, just
a little beyond.
Q. 20 Did the car remain at this place where you say it
was dropped down to right at the side or near the front of the
post office, up to the time of this trouble and afterward?
A. Yes. sir.
Q. 21 Where did you stay during that time?
A. I was on the sidewalk just in front of Mr. Jessee's
store, between the store and post office, just another building,
a store, in between the post office and his store, and my truck
was sitting there, right below his store, and I stayed right along
there during that time.
Q. 22 How close were you to this car?
A. I would say within twenty feet.
page 233 ] Q. 23 Now during the time, from the time it
was drifted down from this place where it first
stopped. during the time it was at this place where it finally
stopped, tell what, if anything, in the way of conversation or
cursing. or loud talking you heard from this car?
A. They were talking pretty free, and some oaths, and
they seemed to be drinking.
Q. 24 Was the talking in an ordinary tone of voice or
loud?
A. It was rather loud.
Q. 25 Were they cursing a good deal or just a little?
A. Not a great deal. but some.
Q. 26 Where was this car parked with reference to the
side walk there?
A. Well. it was just below the end of the walk, the walk
stopped at the end of the building and post office, and the car
was parked near the end or what you might say within six or
eight feet of the curb. There is an alley comes out just below
this building. and they were kinda at the edge of this alley.
Q. 27 The car was partly in the street then, and partly
in the aI1ey?
page 234 ] A. Yes, sir.

Supreme Court of Appeals of Virginia

Stacy Grizzle

Q. 28 You say the walk ends there where the
c.ar was parked?
A. Yes. sir.
Q. 29 Do you mean the concrete walk?
A. Yes. sir.
Q. ,o The walkway though. continues on by the car?
A. Yes, sir.
Q , 1 Was this car. or the front end of it. in the walkway?
A. It was cut toward the walkway. but not in the walkway.
Q. 12 And about how close to the walkway?
A. I judge four or five feet. or it might have been a little closer in toward the curb than that.
Q. 3 3 Is that where the car was when you heard this
talking and cursing you have told of?
A. Yes, sir.
Q. 34 Do you have a son?
A. Yes. sir. I have two sons.
Q. 35 What is his name?
A. Billy is my youngest son.
Q. 3 6 After you had seen this vomiting and he:.trd this
talking and cursing from the car. did you make
any
statement or give any directions to this boy of
page 235
yours?
A. Yes, sir.
Q. 37 How old is he?
A. Eleven years old.
Q. 38 What was the directions you gave him?
A. We had bought some groceries and I had some eggs.
I told him to take them home, and if he seen the Sheriff up
there to tell him I thought there was some men down there in a
car drunk.
Q. 39 Did you mention that one of them was Foy Dotf>OO?

A.

I don't think I did.

Q. 40 Did the little boy leave when you told him that?
A. Yes, sir, immediately.

Q.
A.

Did he go towards Sheriff Sykes' home?
We lived next door to Sheriff Sykes.

41
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Q. 42 How soon after you had sent this little boy there
until these officers came down there?
A. It wasn't very long. I judge it was probably ten or
fifteen minutes.
Q. 43 Did you see any of the difficulty, or did you see
the officers come there?
A. Yes, sir.
Q. 44 How did they come?
page 236 ] A. The way the highway is situated there, the
depot is on the left. and they came down the opposite side of the depot, around the end of the depot, around the
walkway, or alley. right on to the highway.
Q. 45 Is that a public walkway. the way they came
down from the railroad?
A. Yes. sir.
Q. 46 Tell what you saw after you saw these officers
come down there, and just what occurred so far as you saw it?
A. It was rather dark. It wasn't really dark, but it was
dusk. and I recognized the officers coming down by their caps,
and they came down in front of the car and walked around to
the other side and walked up to the car, and they told Foy. they
~aid: "Get out, you are under arrest." So they opened the door.
and Bill Sykes took hold of him and kinda pulled him a little
bit, and he just come out of the car. When he got out they kinda
turned him around and seemed to be feeling of him, to search
him, and about that time Shoffner Dotson come up the road
from the other direction, and he run right in and it seemed he
kinda grabbed Bill, and it looked to me as though he hit him.
and Bill Sykes turned Foy loose. When he turned him loose,
Foy struck McReynolds a blow with his fist and knocked him
down on the ground, back by the side of the car,
page 2 3 7 ] and come right back on top of him, and he hit at
him once while he was down, and he stepped back
and McReynolds started to get up, and he come right over on
him again, and when he come over on him McReynolds had
just started to get up, and he fired just as he was up over him.
Dotson was still on his feet but McReynolds was on the ground,
and when he fired the shot, Dotson stepped back about one step
or a step and a half, and just kinda sit down, and when he sit
down he fell over stretched out.
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Q. 47

Where was Bill Sykes at that time, if you know?
A. Bill was aho!d of this other boy. He had him by the
arm. right close. I would say he was probably eight or ten feet
from where McReynolds was on the ground.
Q. 48 Did you see Shoffner Dotson there that night?
A. Yes, sir.
Q. 40 \Vas Shoffner Dotson drunk or wber?
A. I would consider him drunk.
Q. 50 Did you hear Shoffner Dotson make any statement as to who shot Foy Dotson there at the time when Bill
S}•kes had hold of him: and. if so. state what it was~
A. I heard Bill Sykes tell him to take his hand off his
gun. It seemed Shoffner had his hand near Bill's
page 238 ] gun. and about that t:me this gun fired. and it
~c.emcd that Shoffner was kinda confused. He
didn't know if he was shot or who was shot. and he asked Bill
if he shot his brother.
Q. 5 1 You heard Shofir.er Dot.::on ask Bill Sykes if Bill
Sykes had shot Foy Dotson?
A. Yes, sir.
Q. 52 Did you see Woody Smith there that night?
A. Yes. ~ir.
Q. 5 3 What was his condition with reference to being
drunk or sober?
A. I wou:dn't say he was drunk, but he seemed to be under the influence of an intoxicant of some kind. I wouldn't say
JUSt what it was.
Q. 54 D:d you see Russell Artrip there that night?
A. Ye5, sir.
Q. 5 5 \Vhat was his condition with reference to being
drunk or sober?
.
A. I didn't hear Russell say much. I didn't pay particular attention.
Q: 56 Did you see Carlyle Owens there that night?
A. Yes. sir.
Q. 5 7 Do you know what his condition was with reference to being drunk or sober?
page 2 3 9 ] A. He seemed to be sober. He was driving the
car ~nd seemed to be about the only one in the car
that was perfect Iy sober.
Q. 58 Did you see the woman they had in the car?

Brad McReynolds vs. Commonwealth of Virginia

187

Stacy Grizzle
A. Yes, sir.
Q. 59 Do you know who she was?
A. I do not.
Q. 60 There at the time that this car of Foy Dotson's
was parked there on the street. did you hear Russell Artrip
make a statement to Foy Dotson about getting it off of the
street?
By Mr. Warren:
I object. if your Honor please. That would be pure hearsay.
By The Court:
Objection overruled.

-

A. As I remember, I believe it was Russell that made the
remark to Foy-"You had better move on."
Q. 61 Did he say why?
A. Yes. sir. he said that it might be the law would get
them or something of the kind.
Q. 62 And what did Foy say?
A. He said there wasn't enough damn law in that town
to take him to jail.
Q. 63 I am not sure if you stated this or not?
page 240 ] Did you hear Shoffner Dotson at the time of this
shooting or shortly after the shooting. accuse Bill
Sykes of shooting Foy Dotson in the back?
By Mr. Warren:
He explained that. He said he seemed to be confused and
asked him if he had shot his brother.

A. He asked Bill if he shot his brother.
Q. 64 Did you hear him make any statement about Bill
shooting his brother later on in the back?
A. No, I don't believe I did. I did hear him after the
shooting. McReynolds went to use the telephone, and when
McReynolds came back, Shoffner then accused him of shooting
his brother.
Q. 65 Did I ask you about Brad McReynold's mouth?
A. No, sir.
Q. 66 Did you notice Brad McReynolds' mouth at the
time?
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A. Yes, sir, he had a cut on his lip, a pretty bad cut, that
was bleeding pretty bad.
Q. 67 When did you first see that?
A. Immediately after he got up off the ground I noticed
blood coming out of his mouth. I was right close to him at that
time. The fact is I was very close.
page

241

)

NOTE: At 1 2: 1 5 the Court
1 : 1 5 for lunch.

took a recess until

AFTERNOON SESSION
SEPTEMBER 1 7. 1940
By The Court:
Proceed with your cross examination.

By Mr. Warren: If the Court please. we have discovered a witness we did not know about. who knows some facts material to
the case of the Commonwealth. and which is evidence in chief.
and we offer it now, we would like to put it on now or at any
time the Court thinks it is proper to put it on.
By The Court:
I would say it would be best to offer it now if you are going to.

By Mr. Warren:
All right. Call Coster Counts, Mr. Sheriff.
COSTER COUNTS the next witness, called by and on
behalf of the Commonwealth, being first duly sworn, was examined, and tcstilied as follows:
DIRECT EXAMINATION
By Mr. Warren:
Q. 1 Your name is Coster Counts?
A. Yes, sir.
Q. 2 How old are you?
page 242 ] A. Twenty-one.
Q. , Where do you live?
A. I live about two miles above Carbo.
Q. 4 Were you in Cleveland on the night that Foy Dotrnn was killed?

-
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A. Yes. sir.
Q. 5 What were you doing in Cleveland that night?
A. Visiting my aunt.
Q. 6 Who is you aunt?
A. Mrs. Lottie Counts.
Q. 7 Who is your father?
A. Columbus Counts.
Q. 8 Do you live at the home of your father?
A. Yes, sir.
Q. 9 \Vhere were you at the time this shooting occurred
in Cleveland?
A. I was coming down from just behind the station
there.
Q. 1 o Tdl the jury how it happened, when it happened. and all the facts about it?
A. It happened right in front of the post office. There
;~ a light pole there. and the Dotson car was parked close to this
light pole, and when I came from behind the stapage 243 ] tion there, Mr. McReynolds had this boy by one
arm, and the boy had his hands up like this (indicating) , and just as I stepped from behind the station the shot
was fired and the boy fell.
Q. 1 1 Did you see him standing there?
A. Yes. sir.
Q. 1 2 What position were his hands in?
A. Up like this (indicating with hands).
Q. 1 3 Which hand did McReynolds have hold of?
By Judge Lively:
\Ve object to that. He said he had ~hem both up.
By The Court:
Objection sustained.
Q. 14 Tell the jury whether or not McReynolds had
hold of him?
A. Yes. sir, he did.
Q. 15 Tell how and where he had hold of him?
A. He had hold of his right arm about here (indicating
elbow).
Q. 1 6 Did you see the shot fired?

...
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A. Yes. sir. He reached back with his left hand and got
his gun and set it pretty close to his body.
Q. 1 7 What did Foy Dotson do when the shot was
fired?
A. He just fell back.
Q. 18 Tell the jury the pos1t1on he was in
when shot. whether lying. standing or sitting?
page 244
A. He was standing.
Q. 1 9 Have you ever been arrested by either of these officers?
A. No. sir.
(J. 20 Are you related to any of the parties in this suit?
A. No. sir.
Q. 21 Have you got any interest in this case?
A. No. sir.
Q. 22 Did that light enable }'L"'U to sec the situ.Hion
there?
A. Yes, sir.

By Mr. Long:
\Ve object to that as leading.

By The Court:
Overruled.

By Mr. Long:
Exception.

Q. 2 '3

\Vhat position was McRcynolds in when the shot
was fired. lying. sitting, or standing?
A. He was standing.

CROSS EXAMINATION
By ivlr. Long:
X. 1 Where do you live?
A. Two miles above Carbo.
X. 2 Who with?
page 2-1,:; ] A. Columbus Counts.
X. , Were you summoned over here the last
rcrm of Court?
A. Yes. sir.
X. 4 And summoned here this time?
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A. Yes, sir.
X. 5 How many times have you talked to the Commonwealth's Attorney about this case, or Mr. Griffith or Mr. \Varren?
A. They called me in there twice awhile ago. just a few
minutes ago.
X. 6 What about last term of Court, did they talk to
you then?
A. No, sir.
X. 7 Did they talk to you yesterday?
A. No, sir.
X. 8 They talked to you right after the shooting. didn't
they?
A. No. sir.
X. 9 Shoffner Dotson talked to you?
A. No. sir.
X. 1 o When did you talk to him last?
A. I haven't talked to him, only to speak to him in I
guess possibly a month or month and a half or more.
,
X. 11 You say you have nothing against these
page 246 ] officers?
A. No, sir.
X. 1 2 Did Brad McReynolds have a warrant over there
for you for stealing some sheep?
A. No, sir.
X. 1 3 Are you sure of that?
A. Yes. sir.
X. 1 4 Do you remem her the trial down there at Castlewood over that when your stepfather sued Everett Kiser over
the sheep and he showed you sold them and had a warrant issued for you and you compromised it?
By Mr. Warren:
That is objected to as immaterial.
By The Court:
Overruled.
A. No, sir I wasn't there at the time.
X. 1 5 Where were you, scouting?
A. No, sir, I was working then.
X. 16 There was a warrant for you over these sheep?
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A. Yes, sir.
X. 1 7 You took your stepfather's sheep and sold them
to somebody, and he took you wilh a warrant for stealing them.
and your mother got him to take lhe warrant in afterwards,
isn't that fact?
A. My mother had nothing to do with it.
X. 18 And Brad McReynolds is the man who
page 24 7 ] had the warrant and was searching everywhere for
you?
A. I imagine if he had searched very much for me he
would have found me, for I wasn't very far away.
X. 19 Do you know if he had a warrant for you?
A. No, sir, I never seen him.
X. 20 You know Mr. Combs, the Sheriff here. don't
you?
A. Yes. sir.
X. 2 1 Did you see him over there the night of this
sl:ooting~
A. Yes, sir.
X. 22 Did you ta]k to him any?
A. Yes. sir.
Q.
D:d you tell him how it happened?
A. Yes, sir.
X. 24 Did you tell him there that they had Brad McReynolds down?
A. No, sir.
X. 25 Did you make two statements to Sheriff Combs
that night about it?
A. No. sir.
X. 26 Didn't you talk to him twice about it?
A. No. sir.
X. 27 Didn't you talk to him twice?
page 248 ] A. I spoke to him once a little whiJe after he
came over there. and told him I thought it was
pretty dirty.
X. 28 Didn't you. a little later on. go to him and tell
him you were going to tell the truth about it, and chat Foy had
Brad down when the shooting took place?
A. No. sir.
X. 29 You did go to him and tell him you were going
to tell the truth about it, didn't you?

2,
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A. Yes, sir.
X. 30 And he wasn't asking you for a statement then,
was he?
A. Yes, sir.
X. 31 Didn't you hunt him up and ask him if he wanted you to make a statement to him?
A. He was standing there.
X. 3 2 You had talked to him first and told him how it
happened. and then didn't you go to him later on and sa)': "Mr.
Combs. I am going to tell you the truth about this," and told
him Foy had Brad down, and Brad was down on the ground
when he shot him?
A. No. sir.
X. 33 You made no such statement to him?
No. sir.
page 249 ] X. 34 Where did you have this talk with the
Sheriff over there? ·
A. A little above where this happened.
X. 3 5 Where did you talk to him the other time?
A. Over at the alley where that garage used to be. He was
standing there talking to somebody, and I spoke to him.
X. 3 6 Was that all you said, just spoke to him?
A. I spoke to him and said: "I think this is a pretty dirty
thing."
X. 3 7 And then you called him out later and told him
you wanted to tell him how it happened?
A. No, sir. I just asked him if he wanted me summoned?
X. 3 8 Didn't you tell him there you would tell him the
truth about it?
A. Yes. sir.
X. 39 The second time?
A. I didn't tell him I was going to tell the truth the
first time. because he didn't ask me, but I did tell him the second time.
X. 40 And you started the conversation with h£m by
saying: "Mr. Combs. I am going to tell you the truth about it."
A. No. sir. he asked me.
X. 41 And you volunteered to tell him the truth
page 250 ] about it?
A. I only told him what I heard and saw.
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X. 42 You said awhile ago that you said you were going to tell him the trutb. Why arc you changing it now?
A. If I would tell anything it would have been the truth.
X. 43 Did you tell h:m that you were going to tell him
rhe truth about it?
A. He asked me: '"Will you truthfully say?" I said:
"'Yes. sir."
X. 44 And that is the way it was?
A. Yes. sir.
X. 45 And you never mentioned anything about you
were going to tell him the truth of it?
i\. No. ~ir. he asked me if I was going to tell it truthfully?
X. 46 And you told him you would?
A. Yes, sir.
X. 4 7 Didn't you proceed then to tell him they lud
knocked Brad McRcynolds down?
J\. No. sir.
X. 48 And Brad was down on the ground when he shot
him?
J\. No. sir.
X. 49 Where were you?
page 25 1 ] A. Just coming out from behind the station.
X. ;o What were you doing there?
J\. It is a little nearer way to come down that way.
X. 5 1 \Vas anybody with you?
A. No. sir.
X. 5 2 Y c:u say you saw it from the light on the pole?
A. The l:ght wasn't on the pole. it is a little above there.
but it w:is turned on and shinning. and I could see.
X. 5 3 There was a light pole there?
J\. Y cs. sir. but no light on it.
X. 54 How close was the light to it?
A. I don't know exactly how far it was, just a little
ways.
X. 5 5 It was a dark night?
A. No. sir. not so dark. The moon was shining.
X. 56 A1~d you saw it by the moon shine?
A. No. sir. the light from the street lamp was shining.
dow!"I to where rJ1ey were.
X. ~ 7 How far were you away from them?
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I was just across the road.
X. 5 8 You were up at the end of the depot.

A.

weren't

you?
A.

The depot is straight up above the road about as far
as from here to the Judge's desk.
page 252 ] X. 59 And you were about opposite the end of
the depot?
A. Yes. sir.
X. 60 Why isn't it as near from where you were as over
there to that house with the big chimney?
A. No, sir.
X. 6 1 How much nearer was it than that?
A. It was from where I was standing. the exact spot
where I was standing. it was possibly as far as from here to out
about three or four feet the other side of that window there.
X. 6 2 And you were standing at the end of the depot?
A. Yes. sir.
X. 6 3 And had just come in sight?
A. Yes. sir, I just come from around the side of the lower corner of the depot.
X. 64 Had you seen the officers before that that night~
A. Yes, sir.
X. 6 5 Where had you seen them?
A. I met them as I come down.
X. 66 Which way were you going?
A. I was going up the other side of the hardware.
X. 67 Which way were they going?
A. They were coming down.
page 253 ] X. 68 How long was that before the shooting?
A. It wasn't but a little while. I started up to the
school house and decided not to go and turned around and
started over to the house and came straight on over, and it coukl
not have been but a few minutes.
X. 69 What made you change your mind?
A. Mc and a couple more boys was going up to ~:cc some
girls and decided not to go.
X. 70 Was anybody with you?
A. Those two boys were with me as I went up.
X. 7 1 \Vho were they?
A. Ernest Richards and a McReynolds boy, and they
went on and I come back.
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X. 72 Where did you leave them?
A. I left them where you slart up the hill, up to the
school house, or up the drive from lhe hardware store.
X. 73 \Vhere did you meet these officers?
A. I met them right before you come in on the hard surface road.
X. 7 4 On which side of the railroad?
A. On this side.
X. 75 How close to the railroad?
A. I don't know. They were a right smart piece
page 254 J from the railroad.
X. 76 As a matter of fact, weren't you going
down the railroad when they come around the depot. and didn't
you run when you saw those officers?
A. No. sir.
X. 77 You didn't run down the railroad?
A. No. sir. In fact I didn't go down the railroad at all.
X. 78 Just as you came a1oand the depot you saw Foy
with his hands up?
A. Yes, sir.
X. 79 That was the first thing you saw?
A. Yes, sir.
X. 80 How long was it until the shooting?
A. About that quick (snapping fingers) just in a second.
X. 81 You just got a glimpse of it?
A. I could see very well.
Q. 82 And it happened that quick?
A. Yes. sir.
X. 83 Could you tell who the parties were from where
you were?
A. Yes, sir.
X. 84 You had no trouble whatever?
page 25 5 J A. I had saw Foy before this happened.
X. 85 Where?
A. Up in town.
X. 86 Did you talk to him?
i\. Y cs. sir.
X. 87 \Vhere about?
A. Up in front of the service station.
X. 88 \Vho was with him?
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A.

Carlyle Owens was all that was with

him

at that

time.

X. 89
A.

X.
A.
X.
A.
X.

A.
X.
A.
X.

A.

A.
X.
A.

X.
A.
X.
A.

X.
A.
'\

X.
A.
X.
A.
X.

What did you talk to him about?
I just spoke to him and asked him how he was:
90 \Vas he drinking any?
If he was I couldn't tell it.
9 1 Were you drinking any?
No, sir.
92 Nothing said about any liquor?
No, sir.
93 Did you run around with him?
No, sir.
94 You just barely knew him?
Yes. sir.
X. 9 5 And because you had seen him there a
] little while before. you recognized him as you came
around from the depot?
Yes, sir.
96 And you recognized Brad McReynolds?
Yes, sir.
97 And you recognized Bill Sykes?
Yes, sir.
98 Who else did you recognize there?
Shoff was there.
99 Did you see him from the end of the depot?
Yes, sir.
1 oo
What was he doing?
They had him handcuffed.
1o I
He was handcuffed when the pistol fired?
Yes, sir.
102
You could see the handcuffs on him from the

depot?
A. I couldn't see the handcuffs on him from the depot,
but Doctor Couch made them take the handcuffs off.
X. 103 You are sure of that?
A. Yes, sir.
X. 104 You heard him tell them to take the handcuffs
off?
A. Yes, sir.
X. 105 What else did Doctor Couch say?
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A. He asked them if they were going to kill anpage 2 5 7 ] other one there.
X. 106 You mean Dr. S. C. Couch over here at
Cleveland said that?
A. Yes, sir.
X. 1 07 Is that all he said to them?
A. That was all I heard him say.
X. 1 08 Where were you at the time?
A. I was there on the road. and I guess possibly fifty
were there in the road at that time.
X. 1 09 Lots of others heard the same thing you did?
A. Yes, sir.
X. 1 1 o You are as sure of that as anything else you
have testified to?
A. Yes, sir.
X. 1 1 Dr. Couch asked them to take the handcuffs off,
and asked them if they were going to kill another one?
A. Yes, sir.
X. 1 1 2 You arc sure he said that?
A. Yes, sir.
X. 1 1 3 No doubt about it?
A. No, sir.
<Witness stood aside).
page 2;8 ] By Judge Lively:
In view of this procedure, we want to recall Dr.
Couch at this time.
DR. S. C. COUCH a witness for the Commonwealth, being recalled for further cross examination, testified as follows:
RE-CROSS EXAMINATION
By Mr. Long:
X. 1 I believe you testified yesterday that you were a
practicing physic:.m at Cleveland?
A. Yes. sir.
X. 2 How long have you been located at Cleveland?
A. About twenty-six or twenty-seven years, I guess.
X. 3 Do you know Bill Sykes?
A. Yes, sir.

,.
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X. 4 And do you know Shoff Dotson?
A. Yes, sir.
X. 5 I will ask you if you made any statements there
that night to Bill Sykes asking him to take the handcuffs off of
Shoffner Dotson, and if he was trying or going to try to kill
another one, or words to that effect?
A. No. sir. I don't remember anything like that.
X. 6 You heard that boy's statement just now,
page 259 ] did you?
A. Yes. sir.
X. 7 Was that true or not?
A. No, sir.
X. 8 It was not true?
A. No. sir.

RE-DIRECT EXAMINATION
l3y Mr. Warren:
Q. 1 Did you say anything to them about taking the
handcuffs off of Shoffner Dotson?
A. No. sir, not to my knowledge.
Q. 2 You didn't mention the handcuffs?
A. Not to my knowledge.
Q. 3 Did you realize he was handcuffed?
A. Yes, sir, after he came around there, and after I was
through examining the body Bill Sykes told him if he would
behave himself he would take the handcuffs off.
Q. 4 Didn't you hold the light while he took them off?
A. Yes. sir. he was trying to do it with the light in one
hand and I told him I would hold the flashlight for him.
Q. 5 You think you could not be mistaken about saying
something to him about taking the handcuffs off?
A. I don't think so.
page 260 ] Q. 6 You have no recollection of it?
A. No, sir.
Q. 7 You might have been mistaken about it?
A. I don't think so.

-....,

(Witness stood aside).

---

By Judge Lively:
Mr. Combs. will you take the stand?
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By Mr. \Varren:
Should we not be permitted to co~cludc our cross examination of Stacy Grizzle before they put on any other witnesses?
By Judge Lively:
If the Court please, we desire to examine this witness at
this time. They did this thcm~clvcs when they called this witnss. Coster Counts. out of turn.
By The Court:
It doesn't make any difference. Lets finish up with the
other witness. In other words. they have not cross examined
him.
By Judge Lively:
That is true. but they had not cross examined him when
they put Coster Counts on. They broke the order, and we think
in view of them being permitted to do that. we ought to be permitted to introduce our testimony in rebuttal of
page 261 ] that at this time. They are the people responsible
for breaking into their cross examination.
By The Court:
I don't see where it makes any difference. I had overlooked
the fact they had not cross examined the witness.
By Judge Lively:
We _just want to put our rebuttal in of this matter at this
r·mc.
By The Court:
Have }'OU a'.l any real objection to them going ahead?

By Mr. Warren:
No. sir, it is all right.

AR THUR COMBS being recalled, testified as follows:
RE-DIRECT EXAMINATION
By Judge Lively:
Q. 1 You ;ue Arthur Combs?
A. Yc'i. sir.
Q. 2 You have already testified m this case?

Brad McReynolds vs. Commonwealth of Virginia

20 I

Arthur Combs
A.

Q. 3

-..

Yes, sir.
Do you know Coster Counts the witness who just

testified?
A. I didn't know him until the night of this accident.
Q. 4 Did you see Coster Counts over there on
page 262 ] the night of this trouble when Foy Dotson was
killed?
A. Yes, sir. I did.
Q. 5 Did you talk to him?
A. Yes. sir. I did.
Q. 6 Did you ask him to tell you everything he knew
Jbout this killing?
A. I did.
Q. 7 D=d be make a statement to you?
A. He did.
Q. 8 Will you go ahead and tell the jury exactly what
was said by you and exactly what was said by him there at that
time?
A. When I found that Coster claimed to have seen this.
I asked him were they standing up or were they down when the
gun fired. He first said they were standing up. I questioned him
on just a little more, and he said: "I am going to tell you the
truth," and he pointed out below the depot where he was standing and said that McReynolds was down and he saw what was
going to happen, and he turned his head. I said: "Aflcr you
turned your head, how long was it before the gun fired?" He
said: "Immediately after I turned my head."
Q. 9 And the question you asked him was if they were
standing up or down on the ground at the time the
page 263 J gun fired?
A. Yes, sir.
Q. 1 o And he told you first Brad was standing up. and
the last time told you Brad McReynolds was down and he turned his head then?
A. Yes. sir.
Q. 1 1 Did he say anything about Brad McRcynolds
during the time of his conversation with you?
A. Yes. sir. he did.
Q. 12 What was it?
A. He was telling me how dirty Brad was, and I could
tell he didn't like Brad, and he admitted he didn't.
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RE-CROSS EXAMINATION
By Mr. Warren:
X. 1 He admitted he didn't like Brad McReynolds?
A. Yes, sir.
X. 2 Why was there acy necessity of him telling that?
A. I don't know.
X. 3 He just came out voluntarily and told you he
didn't like Brad McReynolds?
A. Yes. sir. He talked right freely.
X. 4 And he first told you they were standing up when
he shot?
A. Yes, sir.
page 264 ] X. 5 Didn't he say some one tried to get him to
say they were down?
A. No, sir.
X. 6 Did he tell you what Bill Sykes was doing?
A. No. sir.
X. 7 Why didn't you ask him?
A. I wasn't interested in that.
X. 8 It was all a part of the same transaction, didn't he
tell you what Shoff was doing?
A. No, sir.
By Judge Lively:
That is objected to, the statement of Counsel that what
Bill Sykes was doing was a part of the same transaction is objected to because irrelevant, improper, and prejudicial.
By The Court:
Overruled.
By Judge Lively:
Exception.
X. 9 Why didn't you ask him about Shoffner and
Sykes. why did you stop with McReynolds?
A. Well. McReynolds admitted shooting Dotson, and I
didn't rec any need of getting on Shoff Dotson and Sykes. I
was wanting to know if they were down or not.
X. 1 o That was the main thing you wanted to find out?
Yes. sir.

/
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page 265 ] X. I I And you wanted to find out (interrupted).
A. I wanted to find out if they were down or up.
X. r 2 And you didn't ask him anything else?
A. I asked him what he saw and he told me.
X. I 3 And you didn't go any farther with it when you
got that information?
A. I asked him two or three times.
X. 14 I asked you if you went any farther than that,
you say you didn't ask him anything about Shoff or anything
"bout Sykes?
A. That is right.
(\Vitness stood aside).
WHEREUPON. Stacy Grizzle resumed
was cross examined. as follows:

the

stand and

CROSS EXAMINATION

"'

By Mr. Warren:
X. 1 You are the same Stacy Grizzle who testified this
morning in chief?
A. Yes, sir.
X. 2 And I believe you stated you are a brother-in-law
llf McReynolds, he having married your sister?
A. Yes, sir.
page 266 ] X. 3 You are interested in doing all you can for
him?
A. Yes, sir.
X. 4 Which one of the boys was it you heard say there:
"We had better move on, or the law will get us?"
A. I am pretty positive it was Russell Artrip.
X. 5 Are you positive of that, you heard other things
there and identified people, are you positive it was Russell Artrip?
A. I will say yes.
X. 6 How long was that before the shooting that you
heard that?
A. I judge it to be about fifteen minutes.
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X. 7 When was it with reference to the time you saw
him vomit on the car?
A. You mean after I heard Russell Artrip say that?
X. 8 I am not saying after or before. but when did you
~ee him vomit with reference to the time you heard him make
that statement?
A. A few minutes before that.
X. 9 Then you heard the statement: "\Ve had better
move en." and Foy said there was not enough law to take him
anywhere. and he was not afraid of the damn law?
A. Yes. sir.
page 267 J X. 1 o How long was it after that you sent your
boy to get the officer?
A. A very few minutes.
X. , 1 How many minutes?
A. I ·couldn't say. just about the same time. just a little
;ifter that. the boy was there ready to go home.
X. 1 2 At the time that altercation broke out you say
~·cu had seen the officers come up?
A. Yes, sir.
X. , ~ You say you saw the officers arrive?
A. Yes. sir.
X. , 4 \Vhere did they come from?
A. Down a walkway from the depot into the highway.
X. 1; Do you know Claude Jessee?
A. Yes. sir.
X. 1 6 \Vere you talking to him that night?
A. I was in his store before that.
:X
17 \Vcren't you talking to him in the store?
A. He was out there but I think that was before.
X. , 8 Weren't you and Claude Jessee standing behind
:i coal truck at the time this altercation broke out talking some
business?
A. No, sir.
page 268
X. 1 9 And when the trouble started. didn't you
walk off and leave Jessee and go d,own to where
:be trouble was?
A. No. I walked from Jessee's store down toward my
:ruck. which was immediately in front of this car.
X. ~o You state you didn't talk to Jessee out on the
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the street and were not talking to him behind the coal truck
when the trouble started?
A. We were talking.
X. 21 Were you out on the street?
A. Yes. sir.
X. 22 I thought you said you were talking to him m
the store?
A. I went in the store and came back out.
X. 23 Did you talk to him in the store?
A. I done some trading.
X. 24 And came out on the street with him?
A. He didn't come out when I did. He came out directly
afterward.
X. 25 Were you talking to him when the trouble started?
A. Yes, sir.
X. 26 How long did you talk to him at the truck~
A. Oh. a few words, possibly a minute or so.
X. 27 Did you talk any business?
page 269 ] A. I don't remember what we were talking
about.
X. 28 And you didn't leave him when you were attracted by the out break of the trouble, and walk from behind
the truck down to where it was?
A. I was down at the truck at the read end of my truck.
when the trouble started.
X. 29 Were you talking to Jesse?
A. No. sir. he wasn't there.
X. 30 Wasn't he there?
A. He was up at his store above me.
X. 31 When had he gone away from the truck?
A. I don't remember him having been at the truck. He
was probably at the front end of the truck. It is a long wheel
base coal truck.
X. 3 2 I want to know definitely if he was at the coal
truck or not? You said you didn't remember him being at the
truck. Now you say he was probably at the front end?
By Judge Lively:
I want to object to the continuous argument and statements
of what the testimony is, and we don't think they are always
accurate.
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By The Court:
Overruled.
By Judge Lively:
Exception.
page

270 ]

X. 33 You told me a minute ago you didn't remember him being at the truck?

By Judge Lively:
I desire to except to that because it is an argument with
the witness, and not a question.
By Tbe Court:
Overruled.
By Judge Lively:
Exception.

X. 34 And now you say he was probably at the end of
the truck. I want to know if you were talking to h:m behind
that truck at any time?
A. No, sir, not at the back of the truck.
X. 3 5 Well, at the side of the truck then?
A. The front of the truck was almost in front of his
place of business, and that is where we came out.
X. 36 Were you talking to him there?
A. Yes, sir. a few words.
X. 3 7 But you say you were not doing it when the
trouble broke out?
A. No, sir.
X. 3 8 How long had you been away from Mr. Jesse
when the trouble started?
A. A short time.
X. 39 What do you mean by a short time?
page 271 ] A. l will say five minute, I guess.
X. 40 Within five minutes after you talked to
Mr. Jessee the trouble started, and before the officers came?
A. I don't remember the exact time the officers came. It
was about the sar.,e time.
X. 41 The trouble started as soon as they came, didn't
ir.
A. Yes. sir.
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X. 42 Then it was five minutes before the officers
came?
A. Yes. sir.
X. 4 3 You said at first you were in twenty feet of them.
Did you see them get gasoline there?
A. No, sir.
X. 44 Did they get any gas there?
A. I don't know.
X. 45 Do you know how long they had been there?
A. When they first drove up in front of Mr. Jesse's store,
I would say they stayed there ten or fifteen minutes.
X. 46 You could have seen them if they got gasoline,
couldn't you?
A. I am sure I could.
X. 47 Did they or not?
A. I didn't notice.
uage 2 72 ] You were in twenty feet of them?
A. Yes, sir.
X. 49 Was that when you heard the cursing?
A. Yes, sir.
X. 50 Which you say was not a great deal of cursing?
A. Yes. sir.
X. 51 Was it one, or two, or three oaths?
A. Oh, half a dozen or so.
X. 52 And they seemed to be drinking there?
A. Yes. sir.
X. 53 That is not a positive statement they were drinking, but they seemed to be
A. I will say positively they had been drinking some.
X. 54 Now, Mr. Grizzle, I want you to tell me exactly
how that difficulty occurred. and what you saw from the time
the officers came on the scene?
A. Well, as I said, when the officers walked up to the
car, they came around to the front of the car, around to the
door, and they told Foy Dotson, said: "Get out. you are under
arrest."
X. 55 Did both the officers come in front of the car?
A. Yes, sir. I am pretty positive both of them come in
front of the car.
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page 273 ] X. 56 And they said: "Get out. you are under
arrest?··
A. Yes. sir. and they opened the door and Bill Sykes
took hold of his arm and kinda pulled him out. and Bill kinda
~urned him around and seemed to be searching him.
X. 57 Was Foy making any resistance?
A. He seemed to be pulling back a little.
X. 5 8 No violence shown?
A. I wouldn't say there was. McReynolds was on one
~ide of him and Bill on the other side. and they both seemed ro
have h.:ild of him. and when they got him faced back toward
the alley, just at that time his brother. Shoffner Dotson. come
:..p behind Bill Sykes and grabbed hold of Bill. and Bill was between me and Shoff, and I seen his arm come up like he struck
i3ill.
X. 59 D'd he grab him or strike him.
A. Both. about the same time.
X. 60 About the same time he both grabbed him and
hit him?
A. Yes. sir.
X. 6 1 You say he grabbed him and hit him at the same
time?
A. Y cs. sir, and Sykes turned Foy Dotson loose, and
Fey struck McRcynolds then with his fist.
X. 62 Wh=ch hand did he hit him with?
A. I am pretty sure it was his right hand.
1)age 274 ] X. 63 Did you see McReynolds ahold of Fay's
right arm?
A. No. sir.
X. 64 Which side was McReynolds on?
A. I think he was on the left side of Foy.
X. 65 And Sykes was on the right side?
A. Yes. sir. You see he turned around and that throwed
him to the right. and when he struck him he knocked McReynolds down.
X. 66 \Vl~ere did he hit him?
A. About the face somewhere. I couldn't tell.
X. 67 \Vhat was Sykes and Shoffner Dotson doing?
A. The}' w,1s in more or less of kind of a wrestle, the
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best I could say, and McReynolds fell back to the rear of the car
on the ground, kind of backwards.
X. 68 On his side or back?
A. Kinda on his back.
X 69 Did he fall on his back or side?
A. On his back, and as he fell, Foy Dotson come back on
top of him.
X. 70 How did he come back on him?
A. Walking back.
X. 71 Did he get down on him on the ground?
A. Yes, sir.
page 275 ] X. 72 Plumb down?
A. Not plumb down, but he was down on top
of him.
X. 73 Down on his knees?
A. No. sir.
X. 7 4 Just stooping over him?
A. Yes, sir.
X. 75 What was he doing?
A. Trying to hit him.
X. 76 How many times did he try to hit him?
A. I don't recall how many, and Brad started to get up.
X. 77 What made Foy get up off of him so he could
get up?
A. He just stepped back.
X. 78 Then he wasn't doing anything to McReynolds
when he stepped back?
A. When McReynolds started to get up he come back
over the top of him again with his fist drawed back.
X. 79 Did he hit him?
A. I think he did.
X. 80 Did he get down on him then?
A. He was right close to him, and when he started to
hit him the second time, McReynolds fired with his left hand.
X. 81 Now here lies McReynolds on the ground. Was
he lying flat?
page 276 ] A. He was kinda on his side trying to get up.
X. 82 And this man you say he had stepped back
a couple of steps?
A. I said a short step.
X. 8 3 He stepped back one step?
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A. Yes, sir.
X. 84 How did he go back on him then?
A. He went back with his fist like that (indicating).
X. 85 And then that man shot him?
A. Yes. sir.
X. 86 If he went down over him as you say. straight
over him that way, how in the world did he shoot him through
the side of his body?
A. He shot him with his left hand. Dotson was facing
him this way, and McRcynolds shot him with his left hand.
X. 87 Then he wasn't down over him?
A. He was very close. I would say not over twelve inches.
X. 88 Do you know a boy by die name of Coster
Counts?
A. Yes, sir.
X. 89 Did you talk to him in Cleveland the morning
of the May term of Court when this case was set for trial?
A. I don't remember.
page 277 ] X. 90 When he was on the way up here?
A. No, sir, I don't think so.
X. 9 r You rem em her talking to him about this case.
don't you?
A. I don't think I do. I might have seen him somewhere.
:rnd asked him something about it.
X. 92 Did you, I ask you now if you can remember if
you ever talked to Coster Counts about this case-you say you
may have done so?

By Judge Lively:
Let the witness say, and don't you say.
A. I don't recall talking to him about the case.
X. 93 Will you say you did or didn't?
A. I will ~ay I did not.
X. 94 You say you positively didn't talk to him about
this case?
A. No. I didn't talk to him.
X. 95 I want to ask you if you didn't see Coster Counts
in Cleveland and tell him exactly how you saw it, that he
knocked McReynolds down and got down over him and that
McReynolds shot him from the ground, and that is the way
vou s~w it. and a::ked him if he wouldn't swear that?
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A. I didn't ask him that, I didn't talk to him
page 278 ] about the particulars of the case.
X. 96 You just talked to him generally about the case?
By Judge Lively:
I object to that.
X. 97 You say you didn't talk to him about the particulars of the case. Did you talk to him generally about it.
A. I seen him one time, and he asked me if I was summoned, and I told him I guess I would be.
X. 98 Did you tell him how it happened, how you saw
it?
A. No. sir. I didn't.
X. 99 Ditl you ask him if he wouldn't swear it the way
you saw it?
A. I did not.
( Witness stood aside).
BILLY GRIZZLE the next witness, called by and on behalf of the Defendant, being first duly sworn, was examined,
and testified as follows:
DIRECT EXAMINATION
By Mr. Long:
Q. 1 Iis your name Billy Grizzle?
A. Yes, sir.
Q. 2 How old are you?
A. Eleven. I will be twelve October second.
page 279 ] Q. 3 Where do you live?
A. Cleveland.
Q. 4 Whose boy are you?
A. Stacy Grizzle' s.
Q. 5 Were you down at Claude Jesse's store over there
in Cleveland the evening of this shooting?
A. Yes, sir.
Q. 6 Was your father there?
A. Yes, sir.
Q. 7 Did you see Foy Dotson and Shoff Dotson there?
A. Yes, sir.

Supreme Court of Appeals of Virginia

212

Billy Grizzle
Q. 8

Where was Foy?
Foy was in the car.
Q. 9 What was he doing. if anything?
A. Well. he was vomiting.
Q. 1 o How close was the car to Jesse's store there?
A. I don't know. About fifteen feet, something like
A.

that.

Q.

A.
X.

11

Who was in the car with Foy when he vomited?

I don't know.

Men or women?
I believe a woman was in there. and Foy, and I don't
know who else was in there.
page 280 ] Q. 13 \Vhat were they saying, if anything?
A. They was having ugly talk and vomiting.
Q. 1 4 What were you down at the store for?
A. I went down to get some eggs and to take my uncle
home. He was crippled.
Q. 1 5 Did you get some eggs there?
A. Yes. sir. a dozen.
Q. 1 6 Did your father say anything to you about
~oing home?
A. They drifted the car down in front of the telephone
post at the pose office, and he told me to take the eggs home and
go up there and tell them to come down there that there was a
bunch of them drunk.
Q. 17 To tell who to come down there?
A. The Sheriffs.
Q. , 8 Did you go?
A. Ye,. sir.
Q. 19 \Vhere did you go?
A. To Bill Sykes'
O. 20 Did you tell them who it was?
A. No. sir. I just told them there was a bunch down there
drunk.
Q. 2 r You didn't call any names?
page 28 1 ] A. No, sir.
Q. 22 Did you go back down there?
A. Y cs. sir.
Q.
D'.d you see the trouble down there?
A. Yes. sir.
Q. 24 \Vhat did you sec?
12

A.

2,
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A. We were standing at the side of the truck and heard
this scuffling and asked them what was going on. and Bill
Sykes and Brad McReynolds had hold of Foy Dotson, one had
him by each hand. and Shoff came up behind Bill and started
hitting him.
Q. 25 What did Bill do?
A.
He turned around and got Shoff and Foy knocked
Brad McReynolds down and got on top of him and started hitting him again. and the gun went off. or he shot him one.
Q. 26 How close were you to them?
A. About ten feet. or something like that.
Q. 27 How many times did Shoffner hit Bill~
A. I don't know.
Q. 28 How did Brad fall when Foy hit him.
A. He knocked him down.
Q. 29 Did he fall backward or forward?
A. Backward. I believe.
page 282 ] Q. 30 Where did Foy hit Brad?
A. Right in here, over his mouth. (indicating).
Q. 3 1 Did you see any blood on Brad?
A. Yes, sir.
Q. 3 2 Where was it?
A. Down here and on his shirt, (indicating on his
mouth).

CROSS EXAMINATION
By Mr. Warren:
X. 1 You say your name is Billy?
A. Yes, sir.
X. 2 Bill. when Brad fell, was he lying flat on the
ground?
A. Yes. sir, his back was on the ground.
X. 3 Just stretched out?
A. Yes, sir.
X. 4 How did Foy get on him?
A. He got down on him and started hitting him.
X. 5 Right on top of him?
A. Yes, sir.
X. 6 Did he ever get up off of him before he was shot?
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A. The last time he started hitting him the gun went off
or he shot him one.
X. 7 Did you ~ee the gun go off?
page 283 ] No, sir.
X. 8 \Vho had the gun when it went off?
A. I think Brad did.
X. 9 Did it go off or did Brad shoot him?
A. I don't know.
X. 1 o Was Foy on him when he shot him?
A. Yes, sir. he was sitting down on him. like he was
laying down. and he was sitting down on h:s1 legs like this ( indicating), and started hitting him right in here (indicating),
chat way. and the gun went off. or he shot him one.
(\Vitness stood aside).
MRS. STACY GRIZZLE the next witness. called by and
on behalf of the Defendant. being first duly sworn. and was
examined and testified as fo!lows:
DIRECT EXAMINATION
By Mr. Long:
Q. 1 Arc you Mrs. Stacy Grizzle?
A. Yes, sir.
Q. 2 When did you first learn of this trouble, Mrs.
Grizzle?
A. It was just immediately after it had happenend. Mr. McReynolds came to my home to use the
phone, and he called Sheriff Combs from my
home.
Q. , Did you see him there?
A. Oh. yes.
Q. 4 Did you notice anything about him, his condition
or anything?
A. Yes. I surely did.
Q. 5 What was his condition when you saw him?
A. He w~s bleeding terribly at the mouth. and I said:
"Brad. I believe you have been shot. I thought I heard a shot
awhile ago."
By Mr. Warren:
\Ve object to the conversation.
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By The Court:
Overruled.

Q. 6

How long was it before that you heard a shot?
A. It had not been but a few minutes. not very long. He
said: "No. I haven't been shot. but I have been terribly beaten
up."
By Mr. Warren:
I object to that and ask it be stricken out.
By The Court.
Leave out that about being beaten up.

Q. 7

Did you notice any dirt on him?
A. Y cs. sir. he turned his back and showed me
page 285 ] the prints on his coat. and he left the prints where
he had sat on the davenport when he used the
telephone. and I looked to see if there was any blood so I could
1..:move it while it was wet, and his trousers were covered with
blood. and his handkerchief. and he looked as if he was pretty
badly beaten up to me.
CROSS EXAMINATION
By Mr. Warren:
X. 1 Where had he been beaten?
A. His mouth seemed to be the worst place.
X. 2 Had that bled down on his trousers?
A. Yes, sir.
X. 3 How much?
A. Right much.
X. 4 Both legs of his trousers?
A.Yes, sir, and he had a white handkerchief, and it was
covered with blood.
X. 5 How about his shirt?
A. He had on a dark shirt. and his coat covered that.
X. 6 And blood on his coat?
A. His trousers were what I noticed most. He was in
a hurry and just used the phone.
X. 7 How far did the blood go on his trousers?
A. To the cuff of his trousers.
page 286 ] X. 8 How deep was the cut on his mouth?
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A. I don't know. but it must have been a pretty
deep gash. it bled so much.
X. 9 Did you look at it good?
A. I had a shaded light, and I just looked at it like this
you know.
X. 1 o Did you ~ee the gash?
A. Yes. sir.
X. 1 1 How long was the gash?
A. It must have been a half inch long.
X. 1 2 Had it cut plumb through the lip?
A. I think so. from the way it was bleeding. I didn't
make a thorough examination. because it kinda stirred me up
seeing the blood. and I though probably he was shot too.
X.
And you saw the front of his trousers covered
with blood?
A. Oh, yes.
X. 1 4 You are a sister of Brad McReynolds, are you
not?
A. No. i:ir, sister-in-law.
X. 1 i; Brad married your sister?
A. No. sir, Stacy's sister, my husband's sister.
X. 16 Brad married Stacy Grizzle's sister?
J\.
Yes. sir.
pge 287 ] X. 1 7 He is your brother-in-law.
A. Yes, sir.
X. , 8 Did he tell you he had shot somebody?
A. No. he didn't say he had shot some one. You see
wl:cn he talked lo Mr. Combs, or he didn't talk directly to Mr.
Comb..-. he talke<l to Mr. Peters, or Mr. Smith. and he said:
"Will you get Mr. Combs and tell him we have had a little
trouble ever here. and to make it snappy and come over here."
X. 1 () Did he tell you he had killed Foy Dotson?
A. No. sir. he said Foy had beaten him up, and said: "I
tbink he is dead."
X. 20 He didn't tell you he had to kill him in self de-

1,

fom<.>?
A.

No. that was all he said. He said he had been terribly

h~aten up.

X. 2 1 Did you see any other bruises on him besides that
gash on bit lip?
A. No. sir.
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X.
A.
X.
A.

That was the only wound you saw?
Y cs. sir. and the dust on his back.
23
And that was a pretty bad wound?
It looked to be a lick that would have knocked you
out.
page 288 ] X. 24 How do you know he was knocked out?
A. His back showed he had been down on his
back.
X. 25 And that is how you know he was knocked out?
A. He must have been.
22

( Witness stood aside) .
DR JAMES ELLIOTT the next witness. ca1led by and
on behalf of the Defendant, being first duly sworn, was ex:1mincd. and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 Are you Dr. James Elliott?
A. Yes, sir.
Q. 2 Did you know the occasion when this trouble oc~
curred that is under investigation here?
A. The morning after this occurred Brad McReynolds
tame over for me to examine him.
Q. 3 Did you treat him?
A. Yes, sir, I did.
Q. 4 What treatment did you give him?
A. I put a clip on the cut on his lip.
Q. 5 Wasn't that about midnight the night after this
occurred?
page 289 ] A. It must have been about one or two o'clock
in the morning.
Q. 6 It was during the night?
A. Yes. sir. I don't know what time it was. but it must
have been that time. because it was Saturday night and I didn't
go to bed until around midnight.
Q. 7 How long a cut was that?
A. It was not quite the width of my little finger. It was
right under his lip.
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Q. 8 Do you know if it had bled a good deal or not?
A. I don't know. There wasn't any blood much on him
then. I guess he had cleaned it off.
Q. 9 And that was at one or two o'clock in the morning?
A. I think so.
CROSS EXAMINATION
Br Mr. Warren:
X. 1 He came to you about two o'clock in the morning?
A. I think so.
X. 2 Of course you had retired?
A. Yes. sir. I was asleep.
X. 3 And you started first not to put the clip on, didn't
you.
A. I put it on. The wound was nor separated.
page 290 ] You could pull it apart and see the hole. and I put
the clip on to keep the saliva and germs from getting in it?
X. 4 It was a superficial wound?
A. Yes, sir.
X. 5 Could there have been such a hemorrhage from
that wound to have covered his trousers and shirt and handkerchief with blood?
A. Hardly.
X._ 6 Didn't you put the clip on just to prevent infection?
A. That is all.
(Witness stood aside).
PA UL LOCKHART the next witness. called by and on
behalf of the Defendant. being first duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
By Mr. Long:
Q. 1 Is your name Paul Lockhart?
A. Yes, sir.
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Q.
A.

Where do you live?
About three miles from Cleveland.
Q. 3 Were you over in Cleveland the night of
page 291 ] this trouble?
A. Yes, sir.
Q. 4 Where were you?
A. I was at Bill Sykes' when the law was called.
Q. 5 I believe you are a brother-in-law of Bill Sykes?
A. Yes, sir.
Q. 6 \Vho came after the law that night?
A. That little boy of Stacy Grizzle's.
Q. 7 Billy Grizzle?
A. Yes, sir.
Q. 8 Did you go down there?
A. Yes, sir.
Q. 9 When?
A. I was on my way over there when I heard the shot
fired.
Q. 1 o Where about were you?
A. I was at the corner of the hardware store.
Q. 1 r The Fraley Hardware?
A. Yes. sir.
Q. 1 2 Did you go on down?
A. Yes. sir.
Q. 13 Did you see Shoff Dotson down there?
A. Yes, sir.
Q. 14 What was his condition with reference to
page 292 ] being sober or drunk?
A. I believe he was drinking?
Q. r 5 Was he accusing any one down there of shooting
Foy?
A. He was accusing Bill Sykes of being the man who
shot him.
Q. 16 He was accusing Bill Sykes?
A. Yes, sir.
Q. 17 As you went down did you meet Brad McReynolds?
A. Yes, sir.
Q. 18 Which way was he going?
A. He was headed back this way, toward Price's store.
2
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Q. 1 9 Did you notice any blood on his mouth as you
passed him?
A. I noticed just a little on his under lip.
Q. 20 Do you know Woody Smith?
A. Yes, sir.
Q. 2 1 Had you seen him around there?
A. Yes, sir.
Q. 22 Did you have any conversation with him?
A. Yes. sir.
Q. 23 What was the condition of Woodrow Smith with
reference to being sober or drunk?
page 293 ] A. I think he was pretty drunk.
Q. 24 What conversation did you have with
him?
A. Him and me went up to Dallas Smith's, or I went up
there, and he went with me to call the High Sheriff. and he went
.1long, and when I got up there and started back, I told him not
to go back down.
By Mr. Warren:
I object to that.
By The Court:
Objection sustained.

Q. 25

Did you advii:c him on account of his condition
not to go back?

By Mr. Warren:
I object.
By The Court:
Sustained.

Q. 26 What was his condition?
A. He was drinking right much. He was pretty high. I
thought.
CROSS EXAMINATION

By Mr. Warren:
X.

1

You noticed just a little bit of blood on his lower

lip?

A.

Yes, sir.
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X.
A.

Do you know where he was going?
No, sir.
X. 3 How fast was he traveling?
page 294 ] A. He was going pretty fast.
X. 4 Did you see him fall?
A. No, sir.
X. 5 Do you know if he did fall there on the sidewalk
or not?
A. No. sir.
X. 6 You met him up this side of Mrs. Deskins' place?
A. No, sir. it wasn't hardly even with Mrs. Deskins'
place.
2

RE-DIRECT EXAMINATION

By Judge Lively:
Q. r You mean he was below Mrs. Deskins' place?
A. I think he was a little below it.

(Witness stood aside) .
STEVE SAMPSON the next witness, called by and on
behalf of the Defendant, being first duly sworn, was examined,
and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. I Is you name Steve Sampson?
A. Yes, sir.
Q. 2 What business are you in?
page 295 ] A. I got store.
Q. 3 Do you have a farm also?
A. Yes, sir.
Q. 4 \Vhere is your store and farm?
A. Farm Rich ValJcy. Store at Cleveland.
Q. 5 Do you know Shoffner Dotson and Russell Artrip and Woody Smith?
A. Yes, sir.
Q. 6 Do you know the occasion and time when Foy
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Dotson was killed over at Cleveland~ I mean. do you remember
about that?
A. Yes, sir. That nig'.1t Shoff Dotson, Russell Artrip
and Woody Smith come to my place.
0. 7 Hew long before this killing was it they came into
you place?
A. Maybe about fifteen or twenty minutes.
Q. 8 \Vere these boys drinking or were they sober?
A. \Vell. I can't tell. I don't see no liquor or nothing. but
they drink three bottles beer. eat sardines and one box of crackers.
Q. 9 About their appearance, did they appear to be
drinking or appear to be sober?
A. Seems like they have a drink?, but I no sec no
page 296 ] liquor.
Q. 1 o Did you tell them anything about go'.ng
home while they were in your store?
A. Well. the boys drink three bottles beer. and I told tbe
boys. I say: ''You fellows. time to go home." and Shoff he
asked me. he said he want to borrow fifty cents. Shoff he asked
mc-"I want to borrow fifry cents." I told him I loan him fifty
l"ents. and during that time I give him fifty cents. and he go out
my door. I got concrete about like this table. and he go s:t down
f\n that concrete right at front door. and about fiv" minutes.
1,.aybe ten minutes, I cannot tell, Beech Wallace come and tell
l·:m: .. Let's go over yonder to your brother," and he go. and I
don't know which way he go. I am inside store at that time.
Q. 1 1 D:d Beecher \Vall.1cc tell him why he wJn'.ed him
to go to his brother?
A. That is all he told him was: "Let's go over yonder
to your brother."
Q. 1 2 How long after dark was it these boys were there?
A. These two boys go from my store. you sec. and
Shoff stay in my place. and I believe in about five or ten
minutes this boy go too.
Q. 13 What I meant to ask you was. was it dark or daylight?
A. It was about dark, about ten or fifteen minpage 297 ] uces then I hear shot.
Q. 14 What did these boys say when you told
them you thought they had better go home?
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A. He said they would go home. He told me they would
go home.
Q. 1 5 Who paid for this beer, do you remem her and
the crackers and sardines?
A. Woody Smith.
Q. 1 6 Did you give ham back his change?
A. Yes, sir. I give him change of what was left. I believe
he give me one dollar.
Q. 17 How much change did you give him back?
A. Forty-five cents for beer and five cents for crackers
and ten cents for sardines, and I give him change, what was
left. I give him what was right.
Q. 18 Steve. were you sober that evening when those
boys were in there?
A. I am sober right now, right here. You cannot find a
man in Cleveland who would say I wasn't sober as I am now.
Q. 19 You mean you were as sober then as you are now?
A. Yes. sir.
Q. 20 Are you a drinking man at all?
A. No. sir. I drink sometimes a bottle of beer.
CROSS EXAMINATION
page 298 ] By Mr. Warren:
X. 1 Ever drink a bottle of liquor?
A. No, sir.
X. 2 Ever take a drink of liquor?
A. Yes, sir. sometimes. but never drink a whole one at
one time.
X. 3 You take a drink of liquor when you want it?
A. Yes. sir.
X. 4 Didn't that boy give you a silver dollar for that
beer and sardines and crackers?
A. Yes, sir, he give me silver dollar.
X. 5 And didn't you give him back $ 1.40 in change?
A. No, sir, I give him what belonged to him.
X. 6 Now weren't you as high as a Georgia pine?
A. No, sir.
X. 7 You weren't?
A. No. sir.
X. 8 You weren't feeling good?
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A.

I feel just like I do now.

X. 9 Steve. you say the~c boys had had a drink?
A. Well, I don't see no liquor.
X. 1 o Were they drinking?
page 299 ] A. They have a drink. but I don't see the liquor.
X.

A.
X.
A.

1I

I am asking you if they were drunk?

I couldn't tell.

\Vere they drinking enough to be arrested?
No. sir, they drank a bottle of beer and ate sardines
and crackers, and I don't know if he had liquor before to drink
or not. I don't know. He look like he had had a drink.
X. r 3 Why would you sell beer to a man that looked
like he had had a drink?
A. Sir?
X. 14 Do you sell beer to men who are drunk?
A. He no drunk.
X. 1 5 You wouldn't sell liquor to a man that was
drunk. would you.
A.
You are not supposed to.
X. 16 The law says you arc not to, doesn't it?
A. I never saw no drink, and I can't tell.
X. 1 7 If you had thought they were drunk you wouldn't have sold them beer. would you.
A. No, that is my license.
X. r 8 They would take your license away if you did
that. wouldn't they?
page 300 ] A. Sure.
12

( Witness stood aside) .
JOHN CHAFIN the next witness, called by and on behalf
of the Defendant, being first duly sworn. was examined. and
testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 Is your name John Chafin?
A. Yes, sir.
Q. 2 Where do you live?
A. I live at Carbo.
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Q. 3 Do you know Foy Dotson?
A. Yes. sir.
Q. 4 On an occasion sometime before this killing did
you see Foy Dotson on the train?
A. Yes, sir.
Q. 5 Where were you going and where was he going?
A. I was going to Dante to work, and he told me he was
going to Norton.
Q. 6 D:d he tell you what he was going to Norton for?
A. I will start at the first and tell it if you don't
page 3 or J care.
Q. 7 All right.
A. I got on the train and he was sitting on the train, and
I said: ''Hello. Bud, where are you headed for?" He said: "Norton." and I said: "How many gallons are you going to get?"
He said: "Two," and I said: "You ain't allowed to bring but
one, arc you?" and he said: "No, but I am going to bring two."
I ~aid: "Ain't you afraid Brad McReynolds and Bill will get
,·au?" He said: "Hell no, them God-damn sons-of-bitches ain't
7,0:ng to get me." And he said: "One damn son-of-a-bitch tried
it once and I give him a black eye." I don't know if he hit an
officer or no. I cannot tell you that. That is about all of that
conven:ation.
CROSS EXAMINATION
By Mr. \Varren:
X. 1 That was a year ago?
A. No. sir. I wouldn·t make no sworn affidavit to the
time. but it was on Monday, but I don't remember the date.
X. 2 The best of your judgment. hasn·t it been about
a year ago?
A. I ,viii tell you what he told me and maybe it will
bring it a little closer. if you want me to tell all about it.
X. 3 Go right ahead.
A. I have just got a dead man's tail for it. He
page 302 J told me. he said: "Me and my brother got into a
scrap, and my brother went and taken me with a
warrant fer having liquor." and said: "before the law got down
there I transferred my liquor and put it away up in the head of
that hollow." I can tell you some more if yull want me to.
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X. 4 Go ahead, I am not stopping you, just grind it out.
A. I won't tell no more then.
X. 5 Y cs, go ahead and tell the rest of it.
A. And he said: ''Me and my wife had some trouble," I
don't know if that is a fact or not, and I don't even know his
wife, and he said: .. They sold my household goods," and the
best I remember he said he paid a hundred and sixty-five dollars for one stove, and they sold it for a little of nothing, and
he said: "My brother come down and sold this stuff while I
was gone," and that is all.
X. 6 lsn' t there a little more?
A. Ain't that enough?
X. 7 Well, is there any more?
A. I reckon not.
X. 8 You rem em her the price of the stove and those details?
A. I said the best of my knowledge, about a hundred
and sixty-five dollars.
page 303 ] X. 9 Now tell us about when that was?
A. I ain't going to tell you that because I don't
remember. I am l:ere to state the facts and nothing but that.
X. r o You don't need to state that, nobody is questioning your integrity.
A. I believe to the best of my knowledge it was just before the A. B. C.. Store opened up at St. Paul.
X. 11 When was that?
A. I believe it must have been about February, I won't
say about rhat for sure.
X. 12 You won't be sure about that?
A. No. sir, I am not sure.
X. 1 3 Was it before it opened at St. Paul?
A. Yes, sir, before the store opened at St. Paul, and he
was going to Norton. Of course I don't know he was going after liquor, but that is what he told me. I never bought none
from him.
X. 14 Hasn't it been about a year ago?
A. I told you it seemed a right smart bit ago, but I won't
say it has been a year.
X. I 5 Now have you told it all?
A. If I think of any more I will tell you some
page 3 04 ] more.
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RE-DIRECT EXAMINATION
By Mr. Long:
Q. 1 What is your occupation?
A. Railroading.
Q. 2 What kind of work do you do?
A. Train brakeman on the C. C. & 0.
Q. 3 How long have you worked for the C. C. & 0.?
A. Twenty-three years.
RE-CROSS EXAMINATION
By Mr. Warren:
X. 1 Are you related to any of these parties?
A. Not a bit on earth.
X. 2 Do you know Brad and Bill pretty well?
A. I have known Mr. McReynolds around forty-five
years. and Bill about twenty years, and the other boys about all
their lives.
X. 3 You are pretty well acquainted with them?
A. Very well acquainted with all of them.
( \Vitness stood aside) .
page 305 ] BEECHER WALLACE the next witness, called
by and on behalf of the Defendant, being first
duly sworn. was examined, and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 You are Beecher Wall ace?
A. Yes. sir.
By Judge Lively:
If the Court please. in order that we may not waive our
objection. we will ask at this time to be permitted to introduce
this witness as an adverse witness on account of his being a
friend and associate of the Dotsons.
By The Court:
All right.
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Q.
A.

Where do you Ii ve?
About two miles from Cleveland.
Q. 3 Do you know foy Dotson and Shoff n~r Dotson?
A. Yes, Sir.
Q. 4 Do you know them r:ght well?
A. Y cs, sir. been knowing them a long time.
Q. 5 And you arc a pretty close friend?
A. Yes. sir. we are friends all right.
Q. 6 You have associated with these parties a
page 306 ] good deal and run around with them right much?
A. Run around with ti1em a right smart.
Q. 7 Were you with Foy Dotson at any time on the day
of this killing?
A. Yes, sir.
Q. 8 Where did you go?
A. St. Paul.
Q. 9 What did you go for?
A. To get some whiskey.
Q. 1 o Did you get any?
A. Yes. sir.
Q. 1 1 How much did you ;ill get.
A. A gallon and a pint.
Q. 1 2 Who got the gallon and who got the pinl?
A. I got the pint and Foy got the gallon.
Q.
\Vhat kind of containers was Fay's gallon in. I
mean was it in bottles. and. if rn. what size bottles?
A. Pint bottles.
Q. 1 4 Did you come back with Foy?
A. Yes. sir.
Q. 1 5 Did you all bring this liquor back with you?
A. Yes. sir.
Q. 16 Did you drink any during that day?
page 307 ] A. Yes. sir.
Q. 1 7 \Vhat time during the day did you drink?
A. Along that enming after we left St. Paul.
Q. 1 8 About what time did you leave St. Paul?
A. I guess about four o'clock somewhere.
Q. 1 9 You just came back to Cleveland?
A. No. I came on o,·er here with him.
Q. 20 You came on to Lebanon?
A. Yes, sir.
2

1,

Brad McReynolds vs. Commonwealth of Virginia

229

Beecher Wall ace
Q. 2 1 How much liquor did you all drink from the time
you began drinking. after you left St. Paul. until you left Foy?
A. I guess a pine and a half or two pints. something like
that.
Q. 22 Didn't you drink about two pints and a half?
A. We got two pints and drank them two pints is all,
and the boy that was with us.
Q. 23 You mean the other boy with you got two pints?
A. I got a pint and the other boy got a pint. We picked
him up in St. Paul and brought him back.
Q. 24 Who was that boy?
A. Luther Arthur.
Q. 25 \Vhat became of Fay's liquor. if you
page 3 08 J know?
A. I don't know.
Q. 26 Where was it when you left him?
A. In the back.of his car. on the back seat.
Q. 27 There wasn't but one seat in his car. was there?
A. That is all.
Q. 28 Do you mean then back of the seat?
A. Yes, sir.
Q. 29 Had this drinking or whatever drinking had been
done. affected him. I mean was he drunk?
A. He was sick, is all.
Q. 30 Did you come on over to Lebanon with him?
A. Yes. sir.
Q. 3 1 Where did you go in Lebanon?
A. Went out to Stoots' and turned around.
Q. 3 2 Did Foy vomit while he was out at Stoots'?
A. Yes, sir.
Q. 11 Did he stagger?
A. He went in and come out and I didn't pay much attention to him.
Q. 34 You don't know if he staggered or not?
A. No. sir.
Q. 3 5 Did you go back to Cleveland with him?
A. Yes. sir.
page 309 ] Q. 36 Who else was in the car then?
A. Varlyle Owens and some girl. I don't know
who she was.
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Q. 3 7 Where did you get the girl?
A. In the \Vest End.
Q. 3 8 Where did you go in Cleveland?
A. I got out of the car when we went back to Cleveland.
Q. 3 9 About what time did you get back to Cleveland?
A. It was getting about dark.
Q. 40 O:d you sec Foy any more after you got out of
the car?
A. Yes. sir.
Q. 4 1 Where did you see him?
A. I saw him in front of the post office where he was
parked.
Q. 42 Was that the same place he was parked when this
trouble took place?
A. Yes, sir.
Q. 43 What was he doing when you saw him at the
post office?
A. He was vomiting a little bit out of the window or
door.
Q. 44 When you went down by he was vomiting out
of the door of his car?
page 3 I o ] A. Yes, sir.
Q. 45 \Vas the car parked in the street?
A. It was parked where you turn to go to the garage.
Q. 46 Right in the mouth of the alley?
A. Yes. ~ir.
Q. 4 7 Right in the walkway?
A. It is the drive-way to the garage.
Q. 48 And the walkway from the post office up there
toward the bridge and other buildings down there goes right up
where this car was parked?
A. The walk just goes to the building.
Q. 49 But the walkway continues right on down the
side of the street. doesn't it?
A. Yes, sir.
Q. 50 Right by where this car was parked?
A. Yes. sir.
Q. 5 1 When you saw Foy vomiting there in that car
what did you do?
A. I went on down to Steve Sampson's.
Q. 52 What d'.d you go down there for?
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A.

I just went down there and talked to Shoff.
What did you tell Shoff about Foy?
A. Shoff asked me if he was drinking, and I
page 3 1 1 ] said: "No. he was sick."
Q. 54 What did you tell Shoff about going up
there and seeing about Foy?
A. I told him let's go up there and take him home.
Q. 55 Did you tell him why?
A. No. I didn't.
Q. 5 6 Did you tell Shoffner Dotson when you went
down to see him there at Steve Sampson's place, that he had better go up there and get Foy out of town as he was drunk, and
Lhen you and Shoff started up there together?
A. No, he asked me if Foy was drinking, and I told him
no, he was sick. and let's go up and take him home he was sick.
Q. 57 Did you tell Shoffner Dotson. Foy's brother.
when you went down to Steve Sampson's that he had better go
up there and get Foy out of town as he was drunk, and then
rou all started up there together?
A. I don't remember now if I did or not.
Q. 58 Did you talk to me about this matter sometime
ago?
A. Yes. sir.
Q. 59 At that time did you remember what you had
told Shoffner?
A. I disremember now.
page 3 12 ] Q. 60 Well. at that time didn't you tell me:
"They drove up in front of the post office and
stopped. and I walked down to Steve Sampson's and saw that
Foy was drunk and vomiting, and I told Shoffner Dotson, Fay's
brother. he had heller go up there and get him out of town as he
was drunk, and we started up there together"?
A. Yes. sir, that is right.
Q. 6 1 You made that statement, didn't you?
A. Ye,. sir, I remember now.
Q. 62 And that statement was correct?
A. Yes. sir.
Q. 63 And you did tell Shoffner Dotson Foy was
drunk and he had better go up and get him out of town?
A. Yes. sir.

Q. 53
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Q. 64

And that was a fact?
Yes. sir.
Q. 65 Now you and Shoffner Dotson started up there
1ogether. didn't you?
A. Yes. sir.
Q. 66 \Vhat was taking place up there when you and
Shoffner Dotwn were going up the street. I mean. what were
these officers doing with Foy?
A. When I got up there they had him by the arm
page 3 1 3 ] and Shoffner hit Bill. and turned and went on up
the walk.
Q. 67 These officers. how did they have Foy?
A. On the side.
Q. 68 You mean one on one side and one on the other.>
A. Yes. sir.
Q. 69 Was he going on \\tith them?
A. Yes. sir.
Q. 70 \Vere they ha\·ing any trouble at all?
A. I didn"t sec any.
Q. 71 Evcryth:ng was peaceable and quiet there at that
time?
A. Yes. sir.
Q. 72 What did Shoffner do?
A. He walked up and hit Bill.
Q. 7 3 \Vhere did he hit him?
A. In the back is the way I saw it.
Q. 7 4 You mean Shoffner walked up behind IHI Sykes
and struck him in the back of the head with his fist?
A. Yes, sir.
Q. 75 Then what did Bill do?
A. They turned and went back down around Ill front
of the car. and I turned and walked on up the walk.
Q. 76 Did you see the shooting?
page 3 14 J A. No, sir.
Q. 77 You don't know what position Brad
McReynolds or Foy Dotson were in at the time the shot was
fired?
A. No. I don't.
Q. 78 You had turned and gone up the walk?
A. Yes, sir.
A.
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Q. 79 How far was Bill Sykes away from where this
shot was fired?
A. I don't know exactly how far it was.
Q.80 You stated you went to St. Paul with Foy that
day. I believe?
A. Yes. sir.
Q. 8 1 And that you got some liquor and brought it
back in Foy's car?
A. Yes, sir.
Q. 82 Did you also have a pistol in that car, or did Foy
have a pistol?
A.
He had one that wouldn't shoot, the trigger was
broke on it.
Q. 83 It did shoot, didn't it?
A. It had one shell and we shot it over on Gravel Lick.
Q. 84 That was the only shell you had?
A. Yes. sir.
page 3 15 ] Q. 85 And you shot it?
A. Yes, sir.
O. 86 And you had one gallon and two pints of liquor?
A. That is right.
Q. 87 And that pistol was in the car or it was put back
:n the car after you all fired it. and was in there, so far as you
know, all the time?
A. So far as I know it was in there.
CROSS EXAMINATION
By Mr. Warren:
X. 1 When you heard the pistol fire. did you look
around?
A. We was sitting in the car.
X. 2 Did you see Foy Dotson fall?
A. I thought you were talking about the other pistol.
X. 3 I mean when the pistol fired at Cleveland, did you
turn?
A. I turned around as I heard it fired.
X. 4 And you saw Foy Fall?
A. I saw him laying in the road.
X. 5 Where was McReynolds?
A. About four feet from him.
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page 3 r 6 ] X. 6 Standing up?
A. Yes. sir.
X. 7 Did you ever sc~ McReyno·Ids down on the ground
Lhere?
A. No. sir.
X. 8 How far had you gone before the pistol fired?
A. About four or five feet.
X. 9 He had not had time to be knocked down on the
ground and a fellow jumped on him two or three times?
A. He could have.
X. r o You think by the time you could walk three or
four feet a man could knock him down and jump up and be
rtanding before you could look around?
A. It looks like it.
X. 11 When you turned around he had already fallen?
A. Yes. sir.
X. 1 2 And McReynolds was standing within four feet
of him?
A. Yes. sir.
RE-DIRECT EXAMINATION

By Judge Lively:
Q.

Was there a truck between you and where
~hooting took place?
A. I w~s bet ween the truck and the car.
page 3 17

1

]

< Witness

this

stood aside).

TONY STOOTS the next witness called by and on behalf of the Defendant, being first duly sworn. was examined,
and testified as follows:
DIRECT EXAMINATION

By Judge Lively:
Q. 1 Your name it Tony Stoots?
A.

Yes, sir.
Q. 2 I believe you have a filling station out here about
two miles east of Lebanon?
A. Yes, sir.
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Q. ,

Did you know Foy Dotson?

A. Yes, sir.
Q. 4 \Vas he out at your filling station the evening of
the day he was killed?
A. Yes, sir.
Q. 5 Tell the jury of his condition with reference to
being drunk or sober at the time he was out there?
By Mr. Warren:
We object. It was an entirely different time.

By Judge Lively:
It was not more than an hour or two before.
uage 3 1 8 ] A. I was inside working and heard a car pull up.
I went out to see who it was and if they wanted
gas or something. and it was Foy Dotson's car. but he wasn't
driving at that time. He got out of the car and went back from
the car and walked back up to the car and went to vomiting and
was sick there. I went out and told him he had better get back
in the car that he was liable to get messed up out there.
Q. 6 In his walking to and from the car did he stagger?
A. Yes. sir. he staggered.
( No cross examination).
( Witness stood aside).
DOLPHUS \V ALLACE the next witness. called by and
on behalf of the Defendant, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 Is you name Dolphus Wallace?
A. Yes, sir.
Q. 2 Were you at Tony Stoots' Filling Station on the
evening when this killing of Foy Dotson took place?
A. Yes, sir.
Q. 3 Did you see Foy Dotson out there?
A. Yes. sir.
page 319
Q. 4 About what time was he there?
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A. Well, I wouldn't exactly know the minute, but just
before dark. you know. about five-thirty, I guess.
Q. 5 A short time before dark?
A. That is right.
Q. 6 Tell the jury whether or not Foy Dotson was
drunk or sober at that time?
A. I couldn't say. He was vomiting and staggering
around there. but I couldn't say he was drunk.
Q. 7 You saw him vomiting and staggering?
A. Yes. sir.
( No cross examination).
( Witness stood aside).
By Judge Lively:
Now. if the Court please. we desire to offer in evidence the
r.tatement of Claude Wallace. This is a statement we had the
understanding about before we went into the case.
By Mr. Warren:
The only objection we have to that statement is where it
speaks of hostility generally. We don't think that is material.
By The Court:
Did you issue a subpoena for this witness?
page 320 ] By Judge Lively:
Y cs. sir, and the officers inform us he is out of the
State.
By Mr. Warren:
We understand he is over in Buchanan County. We could
not find out the date the subpoena was issued.
By Judge Lively:
All of the subpoenas were issued and put in the hands of
the officers at the same time. I know a memorandum was made
for it at the same time the others were.
By Mr. Warren:
If he was in Buchanan County--(interruptcd).
By Judge Lively:
I don't have any information he is in Buchanan County.
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By Mr. Fuller:
Is he out of the State?
By Judge Lively:
I don't know. The officers tell me their information is he
was at Richlands up to a short time before he was summoned.
and then they had information he had gone to Richmond.
By Mr. Warren:
Is that Sherman Wallace?
By Judge Lively:
No, Claude Wallace. is how the statement is signed.
By The Court:
Bring it up here and I will tell you what you may
page 3 2 1 ] read.
NOTE: Whereupon. Judge Lively conferred with
the Court in regard to the statement.
By Judge Lively:
Gentlemen of the Jury it is agreed between Counsel for
lbe Commonwealth and the Defendant that the witness Claude
Wallace. if he were here, would make the statement which I am
, bout to read to you:
.. I know Foy Dorson and had known him for several
years.
"About five days ago I was out at Nelson Stoots' Filling
Station and Foy Dotson was there drunk. Some one asked him
to go in the station and stay inside while Deputy Sheriff Smith
was passing or Smith would put him in jail. He staid on outside and said none of these chicken shit officers could put him
in jail. About the first of April. 1940, I saw him drunk on the
st rcets of Lebanon. and he called me to the car and I told him
he'd better look or officers would get him. and he said none of
Arthur Combs' deputies could put him in jail."
Now that is the statement that Claude Wallace would
make if he was here. Now you Gentlemen can read that statement. This is the obscene portion which I did not
page 322 ] read. You can read it all if you want to.
NOTE: The st1tcment was passed to the jury.
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JIM THOMPSON the next witness. called by and on behalf of the Defendant. being first duly sworn, was examined,
and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 Is your name Jim Thompson?
A. Yes. sir.
Q. 2 Where do you live?
A. Cleveland.
Q. 3 You are a son of Mr. Alkn Thompson, I believe?
A. Yes, sir.
Q. 4 How long have you live in Cleveland?
A. All my life. I was raised there.
Q. 5 Did you know Foy Dotson?
A. Yes. sir.
Q. 6 Did he live in Cleveland?
A. Yes. sir.
Q. 7 What did he do?
A. Not anything that I ever knowcd of much.
page 323 ] Q. 8 You don't know what his occupation was.
or did you ever hear him say?
A. Y cs, sir, I have heard him say he was a good bootlegger.
By Mr. Warren:
I object to that and ask the jury be instructed not to consider that statement.
By The Court:
I will exclude that remark.
By Judge Lively:
Exception.

Q. 9 Were you down town the night of this difficulty?
A. Yes. sir.
Q. 1 o Was there or not a good deal of drinking down
town that night?
By Mr. Warren:
I object, if your Honor please.
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By The Court:
I believe that ought to be confined to the parties in this
transaction.
By Judge Lively:
In this same section and neighborhood. Mr. Thompson is
il citizen who lives over there.
By The Court:
I think I will confine it to the immediate parties to this
lransaction. A general indictment against the whole community
: . pretty broad. Any of these parties connected with this transaction. you may show they were drunk.
page , 24 ] Q. 1 1 Did you see Woody Smith there that
night?
A. No. sir, I didn't.
Q. r 2 Did you see your boy down town that night?
A. Yes, sir.
Q. r 3 How long before this trouble occurred was it you
~aw your boy?
A. It was a short time. About fifteen or twenty minutes.
Q. r 4 Did he stay down town up until the time this
.rhooting took place?
A. I told him to come home, but he didn't come home.
He went up the street. and I don't know where he was.
Q. 15 How old is your boy?
A. Thirteen.
(No cross examination).
(Witness stood aside).
BILL SYKES the next witness, called by and on behalf
of the Defendant, being first duly sworn, was examined, and
testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 Is your name Bill Sykes?
A. Yes, sir.
page 3 25 ) Q. 2 Whose son are you?
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A. Roland Sykes· son.
How old arc you. Bill?
A. Forty-one ..
Q. 4 How long have you 1ived at Cleveland?
A. I have been there off and on since I was twenty years
old. about twenty-one years.
Q. 5 How long have you lived in Russell County?
A. All my life with the exception of being out a little
bit.
Q. 6 Did you know Foy Dotson?
A. Y cs. sir.
Q. 7 And do you know Shoffner Dotson?
A. Yes, sir.
Q. 8 How long have you known them?
A. Oh. for the last twenty years or more.
Q. 9 Do you. and did you at the time of this difficulty.
know the reputation of Foy Dotson with reference to being a
rackety, dangerous. over-bearing man?
A. Well. I have heard that all along.

Q.

3

By Mr. \Varren:
We object to that. That doesn't prove a man's reputation.

Q.
page 3 26 ] A.

1o

\Vhat was your answer?
I said I had heard that all along.
Q. 1 1 State if that is the reputation he had m
that community as known to you?
A. Yes. sir.
Q. 1 2 Had you had to arrest this man. or assist in arresting him. prior to the time of this difficulty?

By Mr. Warren:
We object to that. That is no defense.
By The Court:
I will let it go.
By Judge Lively:
The purpose is obvious to show the feeling of this man
and resentment toward the officers.
By The Court:
Go ahead.
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A. Yes. sir.
Q. I 3 Had you also arrested, or assisted in arresting his
brother. Shoffner Dotson, prior to that time, and have you
done so since that time?
By Mr. Warren:
We object to that.
By The Court:
My view of this is that it is all one transaction, and I think
I will have to let him answer that.
A.

I had assisted in arresting him.

By Mr. Warren:
He asked if he had not arrested him since that time?
page 327 ] By Judge Lively:
The purpose is two-fold, sir.
By The Court:
You need not discuss it. Go ahead.

A. I had assisted in arresting Shoff before this transac~
tion and have assisted in arresting him since.
Q. 1 4 Did you have any personal prejudice or ill feel~
ing toward Foy Dotson?
A. No, sir.
Q. r 5 Where were you on the night of this trouble.
when it came up. or the evening the trouble came up?
A. I was at home. at my home.
Q. I 6 Who was there at your home?
A. My wife, and my daughter, and Brad McReynolds.
and Mrs. Jackson and Paul Lockhart, and his wife, and my
mother-in-law-. Mrs. Lockhart.
Q. 1 7 What were you all doing there?
A. Well. I had just come in a few minutes beforehand.
They was gathered there, I believe. when I come in. I had been
out working and come in. Me and Brad come in together.
Q. 1 8 Immediately before you left your home, what
were you all doing there, I mean these folks that
page 3 28 ] were gathered there?
A. I had just eat supper. The rest had done eat.
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and I had just eat supper and got up from the table and went in
and sitting there talking.
Q. 19 \Vere you all sitting there laughing and talking?
A. Yes. sir.
Q. 20 Did you have any plans about going out and doing any work at that time, or was it your intention to spend the
evening with your folks?
A. We was all there. I might have worked a little, but I
was just sitting there waiting for the crowd to break up.
Q. 2 1 You did go out pretty soon though?
A. Yes, sir.
Q. 22 Why did you go?
A. We was called.
Q. 23 Who called you?
A. Billy Grizzle.
Q. 24 What did he tell you all?
A. He went to Mr. McReynolds and talked to him.
Q. 25 He is his Uncle?
A. Yes. sir.
Q. 26 That is Brad McReynolds?
page 3 29 ] A. Yes. sir.
Q. 2 7 Did you hear what he said or not?
A. Yes. sir, he said there was some drunks out there and
wanted us to come out and get them.
0. 28 Did he tell you where they were?
A. I don't believe he said exactly where they was at. If
he did. I never heard it.
Q. 29 Do you remember if he said anything about who
it was. either there or after that?
A. I never heard him if ht' did
Q. 30 Now what did you all do?
A. \Ve never took the car. The car was sitting in front of
the house. but we walked out and went down the railroad and
by the station. and the walkway that runs off from the railroad
to the intersection of the road there. and we walked down there
and found Carlyle Owens and a woman or girl and Foy in the
car.
Q. 3 1 Were they there about the post office?
A. Yes, sir.
Q. 3 2 Did this I:tt!e boy say these people were in a car
down there?

Brad McReynolds vs. Commonwealth of Virginia

243

Bill Sykes
A.

I believe he did.
Q. 3 3 What did you do then?
page 3 30 ] A. I fla~hed a light on them. I come in on the
driver's side first. and I flashed the light, and Carlyle was under the wheel and Foy was on the other side. I went
around to the other side of the car and opened the door.
Q. 3 4 Did you observe the condition of Foy Dotson at
that time with reference to being drunk or sober?
A. Yes, sir.
Q. 3 5 What was his condition?
A. Been somebody vomiting on the car. on the running
board there.
Q. 36 What was his condition as indicated by his appearance?
A. To me he was drunk.
Q. 3 7 What did you do?
A. I opened the door and asked him to get out.
Q. 3 8 Did he get out?
A. Yes. with my helping him.
Q. 39 Then what happened?
A. His shirt tail was out and we searched him. I turned
him around and searched him, and when we had finished searching him we pushed his shirt tail down and started walking off
with him.
Q. 40 Did you state to him he was under arrest?
page 3 3 1 ] A. . Yes. sir.
Q. 41 Did you tell him what for?
A. Y cs. sir, for being drunk.
Q. 42 And you started walking off with him.
A. Yes. sir.
Q. 4:, How were you walking?
A. I was on the left hand side of him and had him by
the arm, with his arm up like this (indicating). and one hand
c.aught there, and the other under his elbow.
Q. 44 Where was Brad McReynolds?
A He was on the other side.
Q. 45 Do you know how he had hold of him?
A. I think he just had his hand down. I ain't for sure.
Q. 46 You all started walking from the front of the car
on the right hand side toward the rear of the car?
A. Yes. sir.
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Q.
A.
Q.
him on?
A.
Q.
than his

Were you having any trouble?
No. sir. he was just leaning back a little.
48 And you all were pulling him enough to take
47

Ye!, sir.
49 Was there any other trouble there at all, other
leaning back?
A. Nothing till Shoff hie me.
page B 2 ] Q. 50 \Vhat happened when you all were going
along with this man that way as you have de£cribed, what took place?
A. Shoff Dotson hit me.
Q. 5 1 That is Foy's brother?
A. Yes, sir.
Q. 5 2 Where did he strike you?
A. Right along there ( i ndica ting) .
O. 5 3 In the back of your head?
A. Yes, sir.
Q. 54 What with?
A. His fist. I imagine.
Q. 55 Then what did you do and what did he do?
A. He clinched my arm and took off around my neck.
and started backward with me, and I just wheeled.
Q. 56 Did you still hold on to Foy?
A. No. sir. I turned Foy loose when Shoff grabbed me.
Q. 5 7 What did Shoff do?
A. Ee hit me and caught me around the neck. and I
wheeled and clinched with him like that (indicating). and when
I turned around he grabbed for my gun.
Q. 58 Who grabbed for you gun?
A. Shoff.
Q. 59 And what did you do?
page 3 3 3 ] A. I grabbed for it too, and we scuffled around
there a right smart bit. and I finally got the gun
flap open. and pulled it up from the holster, and punched him
in the stomach a time or two.
Q. 60 Did he continue to try to take the gun away from
you?

A.

Yes. sir. until I shoved him loose from the holster.
Now go ahead and tell everything else that hap-

Q. 6 1
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pened. Do you know what McReynolds and Foy were doing
during that time?
A. About the time I got him loose from the gun and
punched him with it. I heard a shot, and wheeled and looked
back, and I seen Foy Dotson it looked like take two steps backward. He was kinda bent over and took about two steps backward and fell over.
Q. 62 Did you notice McReynolds at that time?
A. No, sir.
Q. 63 You didn't see McReynolds?
A. No, sir.
Q. 64 Had you seen any of the difficulty between Dotr.on and McRcynolds up to that time?
A. No. sir. At the crack of the pistol. when I looked
around Shoff dropped his hand down and I reached
page 334 ] and got him by the shirt collar and led him on
over right next to the body, and McReynolds was
in a sitting position when I got over there.
Q. 65 Had }'OU put the handcuffs on Shoff up to the
::me this shot was fired?
A. No. sir. I never put them on him until I led him over
:o where his brother was at.
Q. 66 D;d Shoffner make any statement to you there
at that time when he heard this shot fired as to who had shot
Foy?
A. Yes. sir.
Q. 67 \Vhat was his statement?
A. He asked me two or three times who shot him, an<l
I never would say nothing. and he told me that I shot him.
Q. 68 Tell what he said?
A. He asked who shot him and I never would answer
bim. and he said: "Bill. you shot him." and later on after I
handcuffed him he run back in my face and said: "You son- ofJ-bitch you shot him in the back."
Q. 69 When did you first see Brad McReynolds after
you heard this shot fired?
A. Well. I reached and got Shoff and started across toward the body. and McReynolds was sitting up, trying to get
up. he was sitting. and trying to get up.
Q. 70 What position was he in when you first
page 335 ] saw him?
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A. He was sitting down.
Q. 71 Sitting on the ground. in the road?
A. Yes. sir.
Q. 72 Did you at that time notice anything about his
mouth?
A. I noticed when he walked on over to where I was at.
and I told him to go and call the Sheriff. I noticed he·was wiping his mouth and there was blood on it.
Q. 73 You noticed blcod en his mouth at that time?
A. Yes. sir.
Q. 74 Were you there when Sheriff Combs came?
A. Yes, sir.
Q. 75 How soon after the shooting was that?
A. Well, I judge from twenty-five to thirty minutes.
Q. 76 Did you see Woody Smith there that night?
A.

y~~L

.

Q. 77 What was his condition relative to sobriety, was
he drunk or sober?
A. I would call him pretty full.
Q. 78 What would you say about Russell Artrip?
A. He was drinking. I would say Russell was full too.
Q. 79 What would you say about Foy Dotson?
A. He was drunk.
page 336 ] Q. 80 What would you say about Carlyle
Owens?
A. Well. I wouldn't say that Carlyle was drunk. As far
as I know he was sober.
CROSS EXAMINATION
By Mr. Warren:
X. 1 Have you been admitted to probate on a felony
charge in Federal Court?

By Judge Lively:
That is objected to for reasons heretofore stated.
By The Court:
On that proposition I think you ought to have the record
of the conviction. I don't know just what it is.
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By Mr. Warren:
I will ask him that question.
By Judge Lively:
If the Court please. it would not be admissible in any
event. If he has been convicted of a felony, he can ask him that.
By Mr. Warren:
No difference in a confession and a conviction.
By The Court:
I don't know if there has been a felony or a misdemeanor
committed.
By Mr. Warren:
All I can do is ask him. I will say on a charge of counterfeiting then.
By The Court:
The record would show. If he has been convicted
page 13 7 ] of a felony. it would be admissible.

By Mr. Warren:
Can I ask if he didn't confess the felony, and if he was not
placed on probation?
By The Court:
If that is true, I will admit it.
By Mr. Fuller:
He would have to have had admitted it before he would
be placed on probation.

By The Court:
I have no record of it here. I don't know anything about
it. Go ahead on something else unless you have the record.
X.
times?

A.

2

You say you assisted in arresting Foy a number of

Once.
One time?
Yes. sir, once.
4 And you have assisted in arresting Shoff a number

X. 3

A.
X.

of times?
A. Once.
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X. 5

I thought you sa:d you had arrested

him

since

this?
A. I said I had ass:std once and arrested him once.
X. 6 How many times have you arrested Foy when you
were not assisting?
A. I never did arrest Foy. I was with McReynpage 3, 8 ] olds the first time and the second time.
X. 7 Y 0~1 have been concerned in arresting Foy
twice?
A. Yes, sir.
X. 8 And how many times have you assisted in arresting Shoff Dotson?
A. Twice.
X. 9 How long have you known them?
A. About twenty or twenty-one years.
X. 1 o Now this little boy, Billy Grizzle. came up and
told you some drunks were down town?
A. Yes, sir.
X. 1 r He didn't tell you what their names were, did
he?
A. He told Mr. McReynolds.
X. 1 2 I thought you said you didn't hear him tell him.
Didn't you say awhile ago you didn·t know if he told anybody,
and that he didn·t tell you ?
A. I said I didn't know if he mentioned any names.
X. I 3 Then why d:d you go as straight to t~1at car as
a chicken going to roost?
A. That was directly in front of where we came out.
X. 14 You went straight to that car, didn't you?
A. Yes, sir.
X. 1 5 You made no inquiry from anybody?
page 339 ] A. No. sir.
X. 1 6 You just went straight to it like a bee
martin going to its box. When you went up to the car. who
took hold of this boy. Foy Dotson, first?
A. I did.
X. 1 7 Did you jerk him?
A. He pulled back and I guess I did pull him, but l
wouldn't say I jerked him.
X. 1 8 When did Brad get hold of him?
A. After he got outside.
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X. 1 9 Brad took hold of which arm?
A. The left arm.
X. 20 Go ahead.
A. He took hold of the left arm first and turned him
around and searched him.
X. 2 1 And when he started walking off Brad had his
right arm and you had his left arm?
A. That is right.
X. 22 Each of you were holding to him?
A. Yes. sir.
X. 2 3 How far had you gone before you say Shoff Dotson struck you in the back of the head?
A. I would say three to four shore seeps.
page 340 ] X. 24 Before Shoff struck you?
A. Yes, sir.
X. 25 Wasn't the first thing that happened there, Shoff
walked up and asked you what you had him for. and didn't you
iay: "You son-of-a-bitch, what buisness is it of yours?"
A. No. sir.
X. 26 Did he say anything to you?
A. Not till after he hit me.
X. 27 \Vhat did he say then?
A. After I got h;m out there he accused me of killing his
brother.
X. 28 Was that all he said?
A. He talked all the time. I don't know.
X. 29 What was the first thing he said before he hit
you?
A. He didn"t say anything.
X. 30 What did he say after he hit you?
A. He wanted to know who killed Foy.
X. 3 1 Foy hadn't been ki!led when he hit you, had he?
By Judge Lively:
I submit that is an unfair method of examining che witness. He asked what Shoff said before he hie him, and he said
nothing. and then he asked what was the first thing he said after he hit him and he said he asked him who had
page 341 ] killed his brother, and then he goes on and says
he had not been killed at that time.
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By Mr. Warren:
He can correct it.

By Mr. Long:
We are not here to correct statements of Counsel.

By The Court:
Go ahead.

X. 32

\Vhat was the first thing he said to you after he

hit you?

By Judge Lively:
I object. The witnc;s lus hen Jsked that and answered it.

By The Court:
Overruled.

By Judge Lively:
Exception.
A. He wanted to know who killed his brother after he
hit me.
X. 3 3 O:d he say anything before the shot was fired?
A. No. sir.
X. 34 How muc'.1 scuffle did you have with h:m before
the shot was fired?
A. A minute or two.
X. 35 And during all that time he never said a word to
you or you to him?
A. Nothing only I told him to put his hands up.
X. 36 Did you call him a son-of-a-bitch?
page 342 ] A. No, sir.
X. 3 7 Did you strike him in the face?
A. Yes. sir.
X. 38 After he was handcuffed?
"
Yes. sir.
X. 39 Why did you do that?
A. He said: "You son-of-a-bitch, you shot him in the
back.''
X. 40 And then you struck him?
A. Yes. sir.
X. 41 You say be struck you in the back of the head
with his fist. and then locked his arm around your neck?

I
I
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A.

Yes, sir.

Q. 42 And you turned in his grip?
A. Yes, sir.
X. 4 3 How long after you did that until the shot was
fired?
A.

I will say from one to two minutes.

X. 44 During that time. where was Brad and Foy?
A. I couldn't say. I had my hands full.

X. 45 You left them walking on when you turned to
attend to Shoff?
A. Yes, sir.
X. 46 Was Foy doing anything when you
page 343 ] turned?
A. No. sir.
X. 4 7 Did you ever see Foy do anything to Brad McReynolds?
A. No, sir.
X. 48 You never did see him do anything to him?
A. No. sir.
X. 49 When was the next time you saw Brad McReynolds?
A. Just after the shot was fired.
X. 50 What had you done with Shoff at that time?
A. At the crack of the pistol Shoff's hands came down
to his side.
X. 5 1 Did you handcuff him then?
A. No, sir.
X. 42 What did you do with him?
A. I led him across to where his brother was.
X. 5 3 He give up and quit when the shot was fired?
A. Yes, sir.
X. 54 How far was it from there to where his brother
laid?
A. From ten to fifteen feet.
X. 5 5 What did you see when you led him across the
road?
A. I seen his brother lying in the road.
X. 5 6 You had seen his brother before that, hadn't you?
A. Yes, sir.
X. 5 7 When did you see him?
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page 344 ] A. \Vhen he staggered back and took about two
steps back.
X. 58 In a standing position?
A. He leaked like he was hunkered over like that {incli.:aLing).
X. 59 Humped over like tha:?
A. Yes, sir.
X. 60 At the sar.1e time. <lid you sec wh?re i\kRcynolds
was~
A. When I led Shoff out I d:d.
X. 6 1 You saw McRcynolds and Foy at the same time,
didn't you?
A. No. I didn't see them at the same time.
X. 62 How far were they apart?
A. I will say eight to ten feet.
X. 63 When you saw Foy take two steps back they were
eight to ten feet apart?
A. No. when he fell.
X. 64 When you saw him start to take tho~c steps,
where was McReynolds?
A. I don't know. I didn't sec McReynolds.
X. 65 Anything to keep you from see:ng M:::Reynolds
if you saw Foy.
A. The light showed up higher down there.
page , }5 ] X. 66 Down where~
A. Down the street.
X. 67 \Vhac did that have to do with seeing two objects
out in fronl of you?
A. Well. I could see he was on the ground. The lig~1t was
poor. The light was up high.
X. 68 You tell the jury when Foy fell he was about ten
feet to where McReynolds was~
A. When he fell. when he took two steps back~
Q. 69 \Vhen he lay prone on the ground. he was eight
to ten feet back of him?
A. Yes. sir.
X. 70 What was McRcynolds doing then?
A. I don't know.
X. 71 Was he standing up?
A. He was laying down.
Q. 72 McReynolds was laying down?
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A. Y cs. sir. or in a sitting position.
X. 73 Well. which was it?
A. He was in a sitting position.
X. 74 Was he sitting on the ground?
A. Yes. sir.
X. 75 What had he been doing during the time
page 3 46 ] Foy had taken the two steps back and fallen?
A. I don't know.
X. 76 What kept you from seeing it and knowing what
he did?
A. I don't know.
X. 77 You never did see McReynolds lying on the
ground?
A. No. I didn't see him lying there.
X. 78 Why hadn't he got up between the time Foy was
taking these two steps back and falling?
A. I don't know.
X. 79 When you saw him sitting on the ground how
long did he remain there before he got up?
A. He was trying to get up then.
X. Bo What was to keep him from getting up?
A. He was getting up.
X. 8 1 I thought you said he was sitting. What was he
doing?
A. I don't know.
X. 82 You say in one breach he was getting up, and then
you say he was sitting.
By Judge Lively:
I object to the argument.
By Mr. Warren:
I just want him to explain it.
X. 83 Mr. Sykes. tell that jury if he was sitting
347
]
on the ground. lying down. or getting up when
page
you first saw him?
A. He was sitting there when I first saw him.
X. 84 And how did he get up?
A. Like everybody else gets up.
X. 85 I asked you to describe how he got up from the
ground?
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A.

Just like anybody else gets up.
What did he do when he got up?
A. I seen h:s hand go back like that (indicating). I
imagine he was holstering his gun.
X. 87 After he got straight up on the ground?
A. Yes. sir.
X. 88 Did he say anything to you?
A. No. sir.
X. 8Q Did he tell you why he shot Foy?
A. No. sir.
X. 90 Did he tell you Foy had done anything to make
him shoot him?
A. No, sir.

X. 86

By Judge Lively:
We except to all of that.

X. 9 1 Did you ever see Foy Dotson on the ground there?
By Judge Lively:
I object to that. He has been over that two or three
page 348 J times.
By The Court:
Overruled.

By Judge Lively:
Exception.

X. 92 Did you ever see Foy Dotson on the ground until
after he was shot?
A. I seen him after he was shot.
X. 9 3 But not before?
A. No. sir.
X. 94 When you walked up and saw Foy take the two
~teps and you afterwards saw McReynolds sitting on the ground.
what was McReynolds position with reference to Foy's face,
was he sitting in front of him or how?
A. He was back over like that spittoon. It looked to me
like he fell on an angle. I was overe here (indicating), and it
looked to me like he took the steps back on an angle.
X. 95 Where was McReynolds at then?
A. He was over on this side here. and I was back in this
direction here (indicating).
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X. 96 And Foy stepped back directly from the position
McReynolds occupied?
A. Yes, sir.
X. 97 When did you take the handcuffs off of Shoff·
ner Dotson?
By Judge Lively:
Same exception as heretofore.
page 349 ] By The Court:
Do you remember when you did that?
By The Witness:
Yes. sir. I taken them off immediately after Dr. Couch and
myself got done with the examination.
X. 98 Did you examine the back of that man's head?
A. No. sir.
X. 99 You didn't look at his head?
A. No. sir.
X. 1 oo When did you first see, if you saw it, the gun
McReynolds had, if he had one?
A. I never seen the gun.
X. 1 o I You never did?
A. No-Oh. I have seen it.
X. 102 I mean at that particular time?
A. He had his hand back. but I could not say that I seen
the gun. but he had his hand back like he was holstering his gun.
X. 1 03 After he got to his feet?
A. Yes, sir.
X. 1 04 You saw him sitting there?
A. Yes, sir.
X. r 05 And you saw him get up?
page 350 ] A. Yes, sir.
X. 106 But you didn't see the gun?
A. No. sir.
X. 107 Anything to keep you from seeing the gun?
A. My attention might have been drawn to something
else.
RE-DIRECT EXAMINATION

By Judge Lively:
Q. r

Do you know Walter Duncan?

Supreme Court of Appeals of Virginia

Bill Sykes
A.

Yes. sir.
Do you remember an occasion when you and Brad
McReynolds had Walter Duncan and Wesley Bausell under arrest bringing them to LebJnon?
A. I do.
Q. 3 You heard the statement of Walter Duncan here
this morning to the effect that Brad McReynolds said: "If he
ever had to arrest Foy it was just going to be too bad for him."
Was any statement of that sort made in that car?
A. Not to my knowledge.
Q. 4 You were in the car as you came up by the Purcell
place over this side of Cleveland?
A. Yes. sir.
Q. 5 Mr. Warren asked you if you ever saw Foy Dotson
do anything to Brad McReynolds over there, and I
page 351 ] believe you stated you didn't?
A. That is right.
Q. 6 Did you see Brad McReynolds do anything to Foy
Dotson?
A. No. sir.
Q. 7 I believe you stated you had about as much as you
could attend to yourself there?
'
A. That is right.

Q.

2

RE-CROSS EXAMINATION
By Mr. Warren:
X. 1 In this car when Walter Duncan and Wc:ley Bausell were under arrest, you were on the front scat driving,
weren · t you?
A. Yes, sir.
X. 2 Who was beside you?
A. Wesley Bausell.
X. 3 And you were talking to him?
A. Yes. I talked to him.
X. 4 And McRcynolds and Duncan were on the back
scat?
A. Yes. sir.
X. 5 You don't know what conversation may have occurred on the back seat?

1
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A.

That is right.
( Witness stood aside) .

page 3 5 2

]

BRAD McREYNOLDS the defendant, being first
duly sworn, was examined, and testified as fol-

lows:
DIRECT EXAMINATION

By Judge Lively:
Q.

Is your name Brad McReynolds?
Yes. sir.
Q. 2 Do you hold any official position in this County?
A. Yes. sir.
Q. :, What?
A. Constable.
Q. 4 In what district?
A. Castlewood.
Q. 5 Where were you raised Mr. McReynolds, and
where were you born?
A. I was born near Castlewood and raised in Russell
County.
Q. 6 Have you lived in Russell County all your life?
A. Yes. sir. with the exception maybe of a couple of
years.
Q. 7 How old are you?
A. Fifty-two.
Q. 8 Did you know Foy Dotson and do you
page 3 5 3 ] know Shoffner Dotson?
A. Yes. sir.
Q. 9 How long had you known them?
A. Well. I never was personally acquainted with them at
all. but I have knowed of them for the last fifteen or twenty
years.
Q. 1 o Did you know of the general reputation of Foy
Dotson with reference to being a rackety, dangerous man when
he was drinking?
A. Yes, sir.
Q. 1 1 Is that his reputation as known to you?
A. Yes, sir.
A.

1
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Q. 1 2 , Did you know of his reputation as being a man
who would and did assault officers of the law in trying to
make arrests?
By Mr. Warren:
I object to that.
By The Court:
Overruled.
A. Yes. sir, it was.
Q. r 3 Do you know this man Walter Duncan that testified here this morning?
A. Yes. sir.
Q. 1 4 He testified that on one occasion you and Bill
Sykes had he and Wesley Bausell arrested and
page 3 54 ] were bringing them to jail, and that you made a
statement that if you ever had to arrest Foy Dotwn it would just be too bad for him. Did you ever make any
such statement as that?
A. I did not.
Q. r 5 D:d you see Foy Dotson on that occasion at all or
pass his car?
A. Not that I can recall.
Q. 1 6 Have you had to arrest this man and his boy.
this man Duncan, since you have been an officer down there?
A. Mr. Sykes brought him in and Bausell one night, the
night we speak about. and I bel:eve I had helped to bring one
of hir. boys. or two of them in. in the past.
Q. r 7 Is he friendly with you. or what is his feeling toward you?
A. He seems to be fr:endly. but I don't know.
Q. r 8 You were over here at Cleveland on the night of
this killing. were you?
A. Yes. sir. ·
Q. 19 Did you see Woody Smith there on that occasion?
A. Well sir. I hardly believe I did.
Q. 20 Did you see Russell Artrip?
A. I wouldn't be positive that it was Russell Artrip. but
I believe I seen him go down by this car about the
page 355 ] time we went down there.
Q. 21 Did you see Carlyle Owens?
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A. Yes, sir. I seen him.
Q. 22 Can you speak about Russell Artrip's condition
with reference co being drunk or sober?
A. No, sir. I couldn't for he was going away from the
car.
Q. 23 Oid you see Shoffner Dotson there on that occasion?
A. Yes, sir.
Q. 24 Can you speak about his condition relative to being drunk or sober?
A. I wouldn't call him a sober man.
Q. 25 Had you ever had any trouble with either Shoffner Dotson or Foy DotEon prior to this time?
A. Well. I helped to make arrests of both of them in the
past.
Q. 26 I mean did you have any trouble with them on
those occasions?
A. No, sir.
Q. 27 Did you have any ill feeling towards · either of
them?
A. No. sir.
Q. 28 Where were you on the night of this killing, immediately prior to the killing?
page 356 ] A. At Cleveland.
Q. 2Q At whose home were you?
A. Sheriff Bill Sykes.
Q. 3 o How long had you been at the home of Sheriff
Sykes?
A. Well. not but a short time. I wouldn't be positive.
Q. 3 1 How did you happen to be there?
A. Well. me and Bill had been working, and I believe
we come down about Carbo. and just dropped in at his home,
and he had not had supper.
Q. 3 2 Had you had supper?
A. I never eat much. and I didn't eat any supper at all
that night. I don't think.
Q. 3 3 Who was there at this home. if you know?
A. Well. Mr. Sykes' people. Mr. Lockhart and his wife.
and two old ladies, I am not personally acquainted with them.
I believe he said one was h:s mother-in-law and her sister.
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Q. 34 What did you do there at Bill Sykes' home? Did
you just sit around and talk with the<:e folks or attend to some
business?
A. We were just sitting there talking and laughing.
Q. 35 Then what happened?
A. Well. Stacy Grizzk's little boy come in there.
0. 36 This lin!e boy. I beJ:eve. is your nephew?
page 357 ] A. Y cs. sir.
Q. 3 7 Tell what thi, little boy said or did. if
anything?
A. Well. he came in there and run up to me and he said:
"Uncle Brad. Foy Dotson is over here drunk and raising sand."
I didn't ask any question at all. and me and Mr. Sykes just got
up and went in that direction.
Q. 38 D:d he tell you where he was?
A. I believe he said about Uncle Claude's store over
there.
Q. 39 That is Claude Jesse's store?
A. Yes. sir.
Q. 40 Did you all go over in that direction?
A. Yes, sir.
Q. 41 Do you remember if the boy said anything about
the parties being in a car?
A. No, I don't believe he did.
0. 42 You all went over in that direction?
A. Yes. sir.
0. 4, What did you say and do?
A. \Vell. we came down on this side from where we
were from the depot, and down at the lower end of it. and
where we turned down at the lower end of the depot about an
alley going around behind some buildings. this
page 3 58 ] car was parked near this alley. and I believe Mr.
Sykes went to the right side of the car. or the left
:ide of the car first, and Mr. Owens was in the car and a wom:in, I don't know, and Foy Dotson was over on the right side.
Q. 44 Did you see Foy Dotson when he was in the car
there that night?
A. Yes, sir.
Q. 45 Did you notice '¥hether or not he had vomited
about the car?
A. Somebody had. on the running board.

Brad McReynolds vs. Commonwealth of Virginia

261

Brad McReynolds
Q. 46 Did it appear to have been done recently?
A. It looked as if it had been. yes, sir. Of course I didn't
examine it.
Q. 4 7 You say you saw Foy Dotson?
A. Yes. sir.
Q. 48 Was he drinking, or drunk. or was he sober?
A. I considered him pretty full.
Q. 49 Now what happened?
A. Well. when Mr. Sykes went up Dotson was sitting
with the car door open. half open. and the glass was rolled down
in the door of the car, and his arm was up in the glass you know,
and his head laying on his arm, and Sykes walked up and took
hold of him and told him to get out that he was
page , 59 ) under arrest, and he got out.
Q. 50 Did Sykes pull him out or take hold of
him?
A. He didn't exactly drag him out. He pulled back
probably as he took hold of him. and didn't have any trouble
much getting him out.
Q. 5 1 Then what happened after he got out?
A. I believe Mr. Sykeo, searched him. His shirt was out
of his pants, and I believe Dotson said: "Wait," and he crammed his shirt back down in his pants, and we started off going
over to Mr. Sykes' car. and we had not gone but a few feet till
Shoffner Dotson hit Bill Sykes from behind.
O. 5 2 Did you know who it was at that time?
A. Well yes. I turned about the time he made his lick.
or was aiming to make the lick. or probably he had made the
lick.
Q. 5, And you saw it was Shoffner Dotson?
A. That is right.
Q. 54 Who else was around there now at that time?
A. \Veil. sir. at that time, all I can remember was just
us four.
Q. 5 5 What did you do then. or what happened rather,
immediately after you say you saw Shoffner Dotpage 360 ] son hit Bill Sykes?
A. When he struck him his cap flew off and it
looked to me as if he just jumped and grabbed him around the
neck. or was trying to grab him around the neck.
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Q. 56 Then what occurred between you and Foy, if
anything?
A. When r.e grabbed at him?
Q. 57 I don't understand what you mean when you say
--~when he grabbed at him?
A. When Shoffner grabted Bill. Bill turned Foy aloose.
Q. 5 8 All right. go ahead.
A. And when he turned Foy aloose, Foy knocked m~
down. I had hold of his arm.
Q. 59 Where did he hit you?
A. He hit me in the mouth, in this corner here (indicating). He knocked me down and where I fell, I fell back toward
the building, and he was on this side of me, and the building
over there, and he came up on me bent over striking at me with
his right hand and feeling on my right side with his left hand.
Q. 60 What was he feeling for?
A. I thought he was after my gun.
O. 6r Did he find any gun on your r:ght side?
A. No. sir. I am left handed and carry my gun on my
left side .
. page 361 ] Q. 62 Did he get hold of any article you were
carrying on your right side, and if so. what?
A. He got hold of my handcuff case, and he made two
jerks at them. and jerked them twice. and the second time he
jerked them my gun was kinda under me. on my left side, and
when he grabbed the second time for these handucf fa. I got my
gun out of tre heister and he was bent over me. and I put it
close against the fle~h and fired.
Q. 63 Why did you shoot Foy Dotson at that time?
A. Well, sir. Foy Dotson wac; a younger man than I was.
and a stronger man, and I figured if Foy Dotson got hold of
my gun he would kill me.
Q. 64 Did you believe that?
A. Yes, sir. I absolutely did. If he hadn't wanted to
hurt me. when he knocked me down he had plenty of time to
have got away.
Q. 65 What happened when you fired?
A. He kinda staggered back, maybe a couple of short
steps. like he was trying to stra:ghten up. and he never did get
r.traight: he just went on b;-ick and fell his full length in the
road.
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Q. 66

What did you do. Mr. McReynolds?
A. I got up, I believe I walked up near a truck
page 362 ] that was ~tanding there, and Mr. Sykes came down
pretty soon, in a minute or so, and said: "You had
better go and call the Sheriff." and I went over to my brotherin-law' sand called Mr. Combs. I didn't get hold of him, but I
got hold of Gose Peters and told him to get the Sheriff, I had
had some trouble over there and wanted him to come over there.
Q. 67 Did Sheriff Combs come over there?
A. Yes. sir, h:m and Mr. Peters.
Q. 68 Did he arrest you and bring you to jail?
A. No. sir, I give myself up to them.
Q. 69 I understand, but he took charge of you and
brought you and put you in jail?
A. Yes, sir.
Q. 70 And you stayed in. jail until you were bonded
out?
A. Yes, sir.
Q. 70 Do you know Coster Counts?
A. Yes. sir.
Q. 72 You saw him when he was on the witness stand
here today?
A. Yes, sir.
Q. 73 Did- you, prior to the time of this shooting over
Lhere, have a warrant for this boy for stealing sheep?
A. Yes, sir.
page 363 ] Q. 74 Did you ever execute it?
By Mr. Warren:
I object to that, your Honor.
By The Court:
I think we will stop right there on that.
By Judge Lively:
Exception.

Q. 75 At the time you walked up to this truck, after
this shooting. where was Shoff Dotson?
A. Well sir, him and Bill were back below me somewhere.
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Q. 76

At that time did you hear Shoffner making any
statement as to who had killed Foy, and if so. what did he say?
A. He was accusing B:JI of doing it. He to1d Bil1 Sykes,
he said: "Damn you. you shot him. and shot him in the back."
Q. 77 Now you say that Foy Dotson struck you and
knocked you down?
A. Yes, sir.
Q. 78 I believe you stated where he struck you?
A. Yes, sir, in the right corner of my mouth.
Q. 79 Did that bleed a good deal?
A. Y cs, sir. a right smart.
Q. 80 Did the blood from that get on your trousers and
clothing?
By Mr. Warren:
I object to that. He can ask him how much hemorpage 3 64 ] rhage he had.

By The Court:
Go ahead.
A. Yes, sir. there was some blood. several places on my
pants. and my handkerchief was real bloody as I used it a good
deal.
Q. 81 I believe you stated chat you had got Foy out of
this car and was starting away with him?
A. Yes. sir.
Q. 82 Were you all having any trouble with him at
that time when Shoffner ran in and struck Bill Sykes?
A. No. sir.
Q. 83 He was coming along with you?
A. He was kinda dragging and pulling back. but not resisting.
Q. 84 No trouble?
A. No, sir.
Q. 85 You stated about telephoning the Sheriff to
come over there. Where did you go after you had te1ephoned?
A. I came hack over there where the crowd was.
Q. 86 You came back where the shooting took place?
A. Yes. sir.
Q. 87 Did you remain there until the Sheriff got to
Cleveland?
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page 365 ] A.

Yes, sir.
Q. 88 And then you came back
with the Sheriff?
A. Yes. sir.

to

Lebanon

CROSS EXAMINATION
By Mr. Warren:
X. 1 Did that cut on your mouth leave a scar?
A. You can examine it.
X. 2 I am asking you?
A. Yes. sir. there is a little scar there.
X. , Show that to the jury?
A. ( The witness indicated the scar to the jury).
X. 4 Is that the place right there. put your finger on it?
A. Yes, sir. right here.
X. 5 Take your finger off. they can't see it. Is there
another mark or scratch on you that Foy Dotson made that
night. except that little scar on your lip?
A. No. sir. that is all I recalt.
X. 6 Did he make another mark or bruise on you that
night?
A. No. sir.
X. 7 Not a one?
A. No, sir.
X. 8 You say he knocked you down in the
road?
page 366
A. Yes. sir.
X. 9 You had hold of his right arm?
A. I didn't have hold of him at all.
By Judge Lively:
I object to that continual testifying by Mr. Warren"Y ou had hold of his right hand." He doesn't ask questions at
all, but just makes statements.
By The Court:
Go ahead.
By Judge Lively:
Exception.
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X. 1 o When you took Foy Dotson out of the car. did
you take hold of him?
A. Not till he got out of the car.
X. 1 1 Then you did take hold of him?
A. Yes, sir.
X. 1 2 Which arm did you take hold of?
A. I believe [ had hol1 of his right arm.
X. 1 3 And you had hold of his right arm when Sykes
turned loose of him?
A. Yes. sir.
X. 14 And you tell this jury he knocked you down?
A. Yes, sir.
X. 15 Did he hit you w:th his left hand?
A. No. sir.
page 3 67 ] X. 1 6 You had hold of his right hand. how
could he knock you down with his right hand?
A. He tore loose from me.
X. 1 7 Do you know how much he weighed?
A. I don't know. but I know he was a much better man
than I am.
X. 1 8 How do you know? You never had a test with
him.
A. I had a test with him that night.
X. 19 The only test you had was when you say he hit
vou that night?
A. No answer.
X. 20 That was the only test you had?
A. Yes. sir.
X. 2 1 Mr. MeReynolds. did he hit you with his right
or left hand?
A. He hit me with his right hand.
X. 22 What did you do. did you just stand stilt and let
him hit you?
A. That is what I did do.
X. 23 Didn't you put up your hands to keep him from
hitting you?
A. No. sir.
X. 24 Why didn't you~
A. Because he tore aloo.. e from me and hit me before I
had time to realize what h2d happened.
X. 25 You were armed with a pistol?
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A.
X.
A.
X.
A.
X.
A.
X.

Yes. sir.
Did you have any other weapon?
No, sir.
27 You had a pair of handcuffs?
Yes, sir.
28 When you fell over. how did you fall?
Flat on my back.
29 Did you try to get up before he got to you?
A. Yes, sir.
page 369 ] X. 30 What did he do?
A. He straddled right over me.
X. 3 1 About where on your body?
A. Well you get down there and I will show you.
X. 32 I don't want to get down on that dirty floor and
get my clothes dirty. You get down there if you want to.
A. All right, I will get down then. (The witness laid
down on the floor before the jury with Mr. Warren standing
over him).
X. 3 3 If I understand. you say he was striking at you
with his right hand (Mr. Warren strikes at Mr. McReynolds
with his hand)?
A. Yes. sir.
X. 34 And feeling over you that way. and striking that
way? (Mr. Warren was indicating with his hands as he asked
the question.)
A. Yes. sir.
X. 3 5 Did he hit you?
A. Not while I was down.
X. 3 6 How did you keep him from it?
A. I kinda kept this arm up. (Indicating with arm).
X. 3 7 And he was feeling over you here (indicating).
A. Yes, sir. and I got the gun out and got it
page 3 70 ] right here ( indicating on Mr. Warren).
X. 3 8 Why would you reach around to the side
and shoot him?
A. Well I did it.
X. ,9 ·Wouldn't this have been an easier thing to do,
(indicating) ?
A. Not the way the gun would come out. no, sir.
X. AO You think you held that gun so it went straight
through the body?
-
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A.
X.

I don't know it went straight through.
How much do you weigh?
A. A hundred and thirty-five.
X. 42 \Vhen vou w;ilki?d nn to ti1at car did you see ;iny
dimrderly conduct going on there?
A. No. sir.
X. 41 You saw none?
A. No, sir.
•
X. 4,1 Did you h;wc a warrJnl for thc£e men's arrest?
A. No. sir.
X. 45 As I understood you. and if I am wrong cortect me: You stated you four. you and Foy and Shoff and
Sykes, were the only men you saw there, am I right in that?
A. I believe I said at the time that we went down
page 3 71
J there that was all there was.
X. 46 Went down where?
A. Down from the railroad to this car.
X. 47 Didn't you see the driver. Carlyle Owens sitting
under the whee]?
A. Yes. sir.
X. 48 Didn't you see a wom;in in the car?
A. Yes, sir.
X. 49 Didn't you sec \Voody Smith in the car?
A. No, sir.
X. 50 You didn't see him at all?
A. No. sir.
X. 5 1 Didn't you see Woodrow Smith at the side of
that car with a pack of cigarettes in his band talking to this
boy?
A. No. sir.
X. 5 2 After you killed this man. did you ever tell anyA. When it came for gambling life for life.
body you shot him because he was down on you trying to get
your gun that night?
A. I never told anybody anything.
X. 53 You didn't even rell Bill Sykes that?
A. Bill was there.
X. 54 And you assumed Bill saw it?
A. No. I don't know who saw it.
page 372 ] X. 55 But you didn't tell Bill that?
A. Th;it I didn't.
41
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X. 56 That you killed him in self defense?
A. I didn't talk to anybody.
X. 5 7 Is that what you say. that you kill him in self
defense?
A. Yes. sir. that is right.
X. 58 And yet you knew that boy you say you killed
him in self defense because you were afraid he would get your
gun and kill you with it, yet you know he was feeling on the
right side for the gun?
A. He could have switched over.
X. 59 And you thought before he switched over you
would kill him?
By Judge Lively:
Let him testify.
By Mr. Warren:
Let me alone. and if it hurts-(interrupted}.
:"\y Judge Lively:
It doesn't hurt at all. because I don't think the jury will
· ay any attention to your testifying.

Jy Mr. Warren:
That's up to the jury.
By Judge Lively:
I object because it is improper.
By The Court:
Go ahead.
page 368 ] By Judge Lively:
Exception.

X. 60

Did you ever kick him

10

try to get him off of

ycu?

A.

No. sir.
Why didn't you?
A. He was right over me here.
X. 6 2 Did you ever strike him to get him off of you?
A. I kinda tried to knock the licks off.
X. 6 3 When you got that pistol out instead of placing
it so carefully right against him and firing. why
page 373 ] didn't you (interrupted).

X. 61
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By Judge Lively:
We object to that as mic;quoting the witness.
By The Court:
Go ahead.
By Judge Lively:
Exception.

X. 64 Why didn't you hit him with th lt pistol instead
of shooting him?
A. I might have.
X. 65 But you weren't taking any chances with him?
A. That is right.
X. 66 And you shot him:
A. Yes, sir.
X. 67 And you killed him?
A. No answer.
X. 68 Did that boy have any weapon on him of any
kind. shape. form or fashion that night?
A. No. sir.
X. 69 After you had killed him where did you go?
A. From there I went over to Stacy Grizzle's and telephoned and called Sheriff Combs.
X. 70 Did you stop at the drug store?
A. No. sir.
X. 7, Did you go by Mr. Jesse's store?
page 3 74 J A. No. sir. only in front of it.
X. 72 Did you go in there?
A. No. sir.
X. 73 Did you stumble and fall as you went up there?
A. No, sir.
X. 74 You didn·t fall on the sidewalk?
A. I didn·t go up the sidewalk.
X. 75 Do you know where Mrs. Deskins lives?
A. Yes. sir.
X. 76 Didn·t you fall on your face about where Mrs.
Deskins lives and cut your lip?
A. No. sir.
X. 77 Didn't you put your flashlight in your pocket
lighted and get your handkerchief out and wipe the blood off
of your mouth when you got up from that sidewalk?
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A. No. sir.
X. 78 Now, Mr. McReynolds, when he knocked you
down. you and Sykes had already searched him, hadn't you?
A. Yes. sir.
X. 79 And when you searched him you knew he had
no weapon on him?
A. Y cs, sir.
X. 80 And when he was standing over you you
page 3 75 ] knew he had no weapon on him. and nothing but
his bare hands. didn't you?
A. Yes. sir.
By Judge Lively:
How old are you?
By Mr. Fuller:
You asked him that before. He stated he was fifty-two.
(Witness stood aside).
NOTE: Thereupon Court adjourned at 4: 50 p.m., until
9:00 a.m. tomorrow.
MORNING SESSION
LEBANON. VIRGINIA. SEPTEMBER 18. r 940
The Court met pursuant to adjournment of yesterday at
9: oo o'clock.
PRESENT: Same parties as heretofore noted.
By Judge Lively:
\Ve would like to recall Brad McReynolds.
BRAD McREYNOLDS the Defendant, recalled, testified
follows:
RE-DIRECT EXAMINATION
By Judge Lively:
Q. 1 Mr. McReynolds, I don't believe I asked you yesterday what was the build of Foy Dotson as compage 3 76 ] pared with that of his brother over there, Shoffner Dotson?
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A.
judge.

\Veil. be was a man about his

size

and

weight, I

Q.

2 Now you said on your cross examination yesterday that Foy Dotson got ho!d of your handcuffs?
A. Yes. sir.
Q. , o:d you know or understand what he was search: ng for or trying to find?
A. I thought he was after my gun.
Q. 4 Where was he feel in?, on your body?
A. On my right hip.
Q. 5 You also made some statement on cross examination that you might have knocked him off with your pistol?
A. Yes. sir.
Q. 6 Why did you shoot then?
A. Well. I was afraid to undertake that. because he was
down on me, astraddle of me. and I didn't have much power.
and if I drew this gun out I fgured I was putting it in his hands
where he could get it. and he would have took the gun aw:iy
from me. We were struggling. and I had it out. and didn't have
any power with my arms being on the ground. that I thought
I could hit a man hard enough to knock him off.
Q. 7 At the time you shot, did you think that
page , 77 J was necessary to save your life?
A. I did.
Q. 8 What did you think he would do if he got hold of
this gun?
A. \Veil. he would have killed me.
Q. 9 What effect. if any. did this knocking you down
there on the ground have on you. did it excite you or addle you
or anything of that sort?
A. It kinda addled me, yes, sir. It was a pretty good lick,
and the fall too, it all kinda addled me.

RE-CROSS EXAMINATION
By Mr. Warren:
X. 1 You were not so addled you didn't realize he was
feeling on your right s:de for the gun. were you?
A. Well. I wasn't absolutely out of mind. no. sir.
X. 2 You weren't so addled you couldn't lie there and
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figure the best thing to do was to shoot him instead of striking
him with the gun?
A. I figured that was the best way I could get him off of
me.
X. 3 Your mind was sufficient to do all of that reasoning. and you say you were afraid to take it out and strike him
with it?
page 3 78 ] A. Yes, sir.
X. 4 Because it would give him an opportunity
to gee the gun?
A. Yes, sir.
X. 5 When you took it out and placed it under his right
arm. he had the same opportunity to get it as if you had struck
him in the head. didn't he?
A. He was striking me in the face all the time with his
right arm, and I come under that arm with the gun as he was
making his lick (indicating) .
X. 6 As he was striking you in the side of the head you
could have come around and knocked him unconscious with
that gun. couldn't you?
A. No answer.
X. 7 What kind of gun was it?
A. Thirty-eight special.
X. 8 What size barrel?
A. Six inch barrel.
X. 9 Have you got that gun?
A. It is in the jail.
X. 1 o I wish you would get it and introduce it in evidence.
A. All right.
X. 1 1 Was it loaded all around?
page 3 79 ] A. Yes. sir, I believe it was.
X. 12 Now you stated, I believe. on your examination in chief, and if I am not correct, you correct me. that in
your opinion this man was drunk and that is the reason why
you arrested him?
A. He was drunk. yes. sir. He wasn't beastly drunk
though.
X. 1 3 He had been drunk enough to be sick and vomiting. hadn't he?
A. They accused him of that.
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X. 14 And he was drunk enough to arrest?
A. Yes, sir.
X. 1 5 And he wasn't steady on his feet when you took
him out of the car?
A. We took hold of him when we taken him out of the
car.
NOTE: The gun was handed to Mr. Warren by the
Sheriff.
X. 1 6 Is that your revolver?
A. Yes, sir.
X. 17 And you took it out in your 1eft hand as you lay
on the ground?
A. Yes. sir.
X. 18 And he was striking you this way (indipage 380 ] eating)?
A. Yes. sir.
X. 19 How much lick could you make with that size
gun around the side of his head?
A. Well. take him where he was on me and you can tell
how much power you would have.
X. 20 You were appointed a Constable, were you not?
A. Yes. sir.
X. 2 1 You were not elected?
A. No. sir.
X. 22 You were appointed for the Castlewood District?
A. That is right.
X. 2 3 That is the biggest District in the County, isn't
it?
A. I really don't know.
X. 24 When you undertook to arrest this man you were
operating in the Cleveland District. weren't you?
By Judge Lively:
We object to that. An officer is an officer anywhere in the
County. and it is immaterial to this case.

By The Court:
Objection sustained.
RE-DIRECT EXAMINATION
By Judge Lively:
Q. I I omitted to ask you another question. I believe
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you said you were fifty-two years old?
page 381 ] A. Yes, sir.
Q. 2 And have lived in this County all your
life?
A. Yes, sir.
Q. 3 Have you ever been arrested or been in any sort of
trouble before?
A. No. sir.
(Witness stood aside).
i.3y Judge Lively:
We desire to recall Steve Sampson.
STEVE SAMPSON a witness for the Defendant, recalled,
was examined and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 Steve, when you were on the stand yesterday I
emitted asking you a question as I didn't at that time know of
your information. Did you have a talk with Shoffner Dotson
after this killing over there regarding anything he did during
Lhe time of it, or did he talk to you?
A. Yes, sir.
Q. 2 What did he tell you. if anything. relative to hitting Bill Sykes and just tell the jury exactly what
page 3 8 2 ] his words were?
A. Well, about two or three days he come in my
place and he told me, I told Shoff at that time, "I tell you, I say
you go home. you have no trouble", and "I say you come back
and fight officers and you have trouble." and he told me, "I
knocked that son-of-a-bitch two times, but I can't knock him
down."
Q. 3 Who was he talking about when he said: ''I
knocked that son-of-a-bitch two time but I can't knock him
down"?
A. Bill Sykes. He said: "I knocked the son-of-a-bitch
two time but I can no put him down."
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RE-CROSS EXAMINATION
By Mr. Warren:
X. 1 Why didn't you tell that yesterday?
A. Didn't ask me.
X. 2 Y cu were asked to tell all you knew about it.
A. Shoff was right here. You ask him.
X. 3 What Shoff would say would be right about it?
A. He told me in my place.
X. 4 In that same conversation did Shoff tell }'OU if it
had not been for Bill Sykes this trouble wouldn't have happened?

By Judge Lively:
That is objected to because self-serving.
i:age 3 83 ] By The Court:
Objection sustained
A.

I don't know.

X. 5 You wcn"t say if he did or not?
A. No.
X. 6 He might have said it?
A. I not hear it.
X. 7 You did not hear it?
A. No, sir.
( Witness stood aside) .
DALLAS SMITH the next witness. called by and on behalf of the Defendant, being first duly sworn. was examined,
and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 Your name is Dallas Smith~
A. Yes, sir.
Q. 2 What official position, if any, do you hold in Russell County?
A. Deputy Sheriff.
Q. 3 Where do you reside?
A. Lebanon.
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page 384 ) Q. 4 \Vhere were you raised?
A. Cleveland.
Q. 5 Did you know Foy Dotson in his life time?
A. Yes. sir.
Q. 6 Did you know the neighbors and people in the
community where he lived?
A. Yes. sir.
Q. 7 If you know. tell what his reputation was with
reference to being a dangerous. rackety man when he was
drinking. what was his reputation in that respect?
A. It was bad.
CROSS EXAMINATION
By Mr. Warren:
X. 1 Did you ever know him to shoot an officer?
A. No. sir. I didn't.
X. 2 Did you ever know him to cut one?
A. No. I don't believe so.
X. 3 Did you ever know him to knock one in the head
with anything?
A. I don't know it personally. I heard it.
X. 4 I am asking what you know. not what you heard?
A. No. sir.
page ,85

J

RE-DIRECT EXAMINATION

By Judge Lively:
Q. 1 You mean by that you never saw him knock one
in the head. but you have heard of it?
By Mr. Warren:
I object to that.

A.

Yes. sir.
RE-CROSS EXAMINATION

By Mr. Warren:
X. 1 Did you ever arrest Foy Dotson?
A. No. sir.
X. 2 Ever see him arrested?
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A. No, sir.
X. 3 Didn't you arrc,t him once at Cleveland?
A. No, sir.
X. 4 You never did?
A. No. sir.
X. c; \Vhen he had !:orne trouble there in the street at
Cleveland?

A.

I had a little trouble with him but I didn"t arrest him.
RE-DIRECT EXAMINATION

By Judge Lively:

Q. 1 Did you ever have him make an attack on
page 386 ] you when you had his brother Shoffner under arrest?
A. Yes, sir.
Q. 2 When was that?
A. Right there in Cleveland in front of Lilly"s store.
Q. 3 Did you know anything about him going to atlack you or anything?
A. No. sir. I had started over here with Shoff when that
happened.
Q. 4 Did you have Shoff under arrest at that time?
A. Yes. sir.
Q. 5 Tell what he did?
A. He just ran up and grabbed me and told me I wasn't
going to take Shoff any damn place. that that liquor was h:s.
Q. 6 Was that the occasion you went to their home and
got rnme moonshine liquor there?
A. Yes. sir.
Q. 7 Who called you there?
A. Shoff Dotson.
Q. 8 And then you arrested Shoff?
A. I told him when he come over, here and got warrants
for whoever it belonged to. he would be released, but it was in
his possession at that time.
Q. 9 And Foy made this attack on you?
page 387 ] A. Yes. sir.
Q. Io What did he do and what did you do?
A. He grabbed me and tried to jerk me loose from Shoff.

,,r
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and when he done that I hit him with a blackjack and knocked
him down.
Q. 1 1 Did he come back at you more than one time?
A. Yes. sir. the second time.
Q. 1 2 It was the second time you struck him with the
blackjack?
A. Yes. sir.
Q. 13 Did you hit twice with the blackjack?
A. No. s-ir. I don't think I hit him but the one time.
Q. 14 How did you get him loose the first time?
A. I kinda throwed him away from me and tried to hold
to Shoff at the same time. He was trying to go around the back
end of the taxi we was fixing to get in.
Q. 1 5 Did you hit him hard with the blackjack?
A. Well. it practically knocked him down.
Q. 1 6 About how far did it knock him?
A. I don't think any distance. He might have stepped
backwards on his knees and then he went around this truck that
was sitting there.
Q. 1 7 Do you know of him making attacks on
page 388 ] another officer in the County recently?
A. I do.
Q. 1 8 Where was that?
A. Out here at Stoots· Filling Station.
Q. 1 9 \Vere two of you together at that time?
A. Yes. sir.
Q. 20 Who was the other man?
A. Gose Peters.
0. 2 1 What did he do there?
A. He grabbed him and tried to jerk him down about
twice out there.
Q. 2 2 And two officers together?
A. Yes. sir. We had arrested Willis Neal and Dale Harmon. I had arrested Dale and he was trying to jerk Gose down.
He had hold of Neal. and tried to get him away from him.
Q. 2 3 Did Gose Peters threaten to shoot him at that
time or not?
A. I don't recall what was said. but I know he shoved
him away from him with one hand told him to stay away from
him while he was trying to make an arrest, and we went back
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after we got shut of these two that was drunk and aimed to
bring him to jail. and he was gone.
Q. 24 I believe you stated you had heard ot'
page 3 89 ] him knocking an officer in the head?

By Mr. Warren:
I object to that. if your Honor please.

By The Court:
Objection sustained.
( \Vitness stood aside) .
NOAH COUCH the next witness, called by and on behalf of the Defendant, being first duly sworn, was examined,
and testified as fol1ows:
DIRECT EXAMINATION

By Judge Lively:
Q. 1 Is your name Noah Couch?
A. Yes. sir.
Q. 2 \\There do you live?
A. I live four miles west of Cleveland.
Q. 3 Do you know lk1cl McReynolds?
A. Yes, sir.
Q. 4 How long have you known him?
A. Thirty years.
Q. :; Do you know his neighbors and the pecp!e in the
neighborhood where he lives?
A. Yes. sir.
Q. 6 Do you know his reputation and standing
page 390 ] for truthfulness and as being a peaceable and lawabiding citizen?
A. Yes. sir.
Q. 7 What is it, good or bad?
A. It is good.
Q. 8 Did you know J:oy Dotson?
A. Yes, sir.
Q. 9 Did you know the people m the neighborhood
where he lived?
A. Yes. sir.

.,,
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Q. Io Did you know his general reputation as to being
a rackety, dangerous man when he was drinking?
A. Yes. sir.
Q. 1 1 What was that reputation?
/\. Well. it was pretty bad.
CROSS EXAMINATION
By Mr. Warren:
X. I \Vhcre do you live?
A. Four miles west of Cleveland.
X. 2 Are you related to Brad McReynolds in any way~
A. No. sir.
X. 3 By marriage or otherwise?
A. His wife was related to me.
X. 4 What relation?
A. His wife was a first cousin to me.
page 39 1
I Witness stood aside).

W. A. STROUTH the next witness. called by and on behalf of the Defendant, being first duly sworn. was examined,
:ind testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 ls you name \V. A. Strouth?
A. Yes. sir.
Q. 2 \Vherc do you live?
A. I live up at Cleveland.
Q. 3 How long have you lived in Russell County?
A. All my life.
Q. 4 Do you know Brad McReynolds?
A. Yes. sir, I know him. I am not acquainted with him.
I just know him.
Q. 5 Do you know the neighbors and people in the
community in which Brad McReynolds lives. in a general way?
A. No. I don't.
Q. 6 Do you know the neighbors and people in the
neighborhood where Bill Sykes lives?
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A.

Yes. I know most them, I think.
Do you know the general reputation and
!:tanding cf Bill Sykc; for truthfulness in the
neighborhood. and if so, state whether it is good or bad?
A. To my knowledge it is very good.
Q. 8 D:d you know Foy Dotson?
A. Yes. sir.
Q. 9 Did you know the neighbors and people m the
neighborhood where he lived?
A. Yes. sir. I knowed most of them I supose.
Q. 1 o What was his reputation in that neighborhood as
to being a rackety, dangerous man when he was drinking?
A. It wasn't very good.

page , 9 2

]

Q. 7

No cross examination).
( Witness stood aside).
JOHN BAUSELL the next witness. called by ,md on behalf of the Defendant, be;ng first duly sworn. was examined.
;md testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 Is your name John Bausell?
A. Yes. sir.
Q. 2 How old arc you?
page 393 ] A. Seventy-eight.
Q. 3 Where do you live?
A. Well, I have been at Carbo for the last thirty-one
years.
Q. 4 What County have you lived in?
A. Russell County.
Q. 5 Were you born and raised in Russell County?
A. Yes. sir.
Q. 6 And have lived in it all your life?
A. Yes. sir.
Q. 7 Do you know Brad McReynolds?
A. Yes. sir.
Q. 8 Does he live in your community?
A. Yes, sir.

I'
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Q. 9 Do you know the neighbors and people in the
community where Brad McReyno1ds lives?
A .. Yes, sir.
Q. Io Do you know his reputation for being a truthful.
peaceable. law-abiding man in that community?
A. Yes, sir, he has been that way ever since I have knowed him.
Q. 1 I Is that the reputation he bears in that community?
A. Yes, sir.
page 3 94 ] Q. 1 2 Did you know Foy Dotson?
A. I would know him if I would see him, but I
wasn't acquainted with him.
Q. 13 You knew of him~
A. Yes. sir.
Q. I 4 Do you know in a general way the neighborhood
~nd people in the community where he lived?
A. Yes. sir.
Q. 1 5 Do you know his general reputation for being a
tackety, dangerous man when he was drinking. and if so. tell
the jury whether it was good or bad?
A. He got the name of being a pretty bad fellow to
drink.
Q. 16 What was his reputation as to being a rackety,
dangerous man. and a man who would assault officers. did you
ever hear of that?
A. Yes. sir.
Q. I 7 Was that the reputation he bore in that commuity?
A. Yes. sir.
CROSS EXAMINATION
By Mr. Warren:
X. 1 Wo did you get that information from. Mr. Bausell. with reference to his being a dangerous man.
page 395 ] did you get it from McReyno1ds?
A. No, sir.
X. 2 Are you in any way related to McReynolds?
A. Not a bit.
Q. 3 Where did you get that information?
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A.

have heard several around since this come up talk-

ing.

X. 4 You never heard anything before this came up?
A. I had heard he was bad to drink.
X. 5 But you never heard of him being dangerous before this came up?
A. No, sir. I never did.
( \Vitncss stood aside).
BAXTER COUCH the next witness, called by and on behalf of the Defendant. being first duly sworn. was examined
and testified as follows:
DIRE::T EXAMINATION
By Judge Lively:
Q. 1 Is you name Baxter Couch?
A. Yes. sir.
Q. 2 Do you know Brad McReynolds?
A. Yes. sir.
page 396 ] Q. 3 Did he at one rime live in your community?
A. Yes, sir.
Q. How long ago was that?

By Mr. Fuller:
This is !-:ix character witnesses.
By Judge Lively:
We arc entitled to five on Fay's bad reputation.
By Mr. Fuller:
You used Dr. Couch?
B}' Judge Lively:
I know we did.
By The Court:
Go ahead.

Q. 5

When was that?
A. I guess it has been at least twenty or twenty-five
years ago that he used to live at Finney.
Q. 6 \Vhat was his reputation at that time as to being
a truthful. law-abiding peaceable citizen?

(

Brad McReynolds vs. Commonwealth of Virginia

285

Campbell Jones
By Mr. \Varren:
We object to that as being too remote.
By Judge Lively:
We will bring it up.
By The Court:
Go ahead.
A. I never heard his reputation questioned.
Q. 7 Was he regarded in the community as a peaceable
Lw-abiding man?
A. As far as I know he was.
Q. 8 Have you known him since then?
page 397 ] A. I have seen him occasionally.
Q. 9 Do you know anything to the contrary
since that time?
A. I do not.
Q. 1 o You are frequently at Cleveland and among the
r:-cople in that section. aren't you?
A. Well. occasionally I am in that country.
(No cross examination).
(Witness stood aside).
CAMPBELL JONES the next witness, called by and on
behalf of the Defendant. being first duly sworn, was examined,
and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 Is your name Campbell Jones?
A. Yes, sir.
Q. 2 Where do you live?
A. I live at Craines Nest.
Q. 3 Have you live in this County?
A. Yes. sir.
Q. 4 Do you have relatives in this County?
A. Yes. sir.
page 398 ] Q. 5 Who?
A. Scott Litton out here, and Mr. Bausell. and
my wife. and all of her people.
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Q. 6 You arc a brother-in-law of Scott Litton's?
A. Yes. sir.
Q. 7 How long have ycu l:vcd in Russell County. or
how long did you live in Russell County?
A. I have lived in Russell County from 1916 to last
Labor Day. a year ago.
Q. 8 Did you ever live at Carbo or in that section?
A. Yes. sir.
Q. 9 Do you know Brad McReynolds?
A. Yes, sir.
Q. Io Do you know the people and neighbors in the
neighborhood where Brad McRcynolds lived?
A. Yes. sir.
Q. 1 1 Do you know his general reputation for being a
truthful and peaceable law-abiding citizen?
A. Yes, sir.
Q. I 2 Is that reputat:on good or bad?
A. It is good.
Q. 1 3 Did you know Foy Dotson?
A. Yes. sir.
page 399 ] Q. 14 Did you know the neighbors and people
in the neighborhood where he lived?
A. I knew the people around Cleveland.
Q. 1 5 \Vhat was his reputation for being a dangerous.
rackety man when he was drinking. was it good or bad?
A. I never did associate with Foy.
Q. 1 6 I am asking you what his reputation was?
A. I couldn't say whether it was bad, dangerous or anything, but the general talk is. it was bad.
CROSS EXAMINATION
By Mr. Warren:
X. r Are you related in any way to Brad McRcynolds?
A. No, sir.
X. 2 Is your wife?
A. No, sir.
(Witness stood aside).
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D. T. MUSICK the next witness. called by and on behalf
of the Defendant, being first duly sworn, was examined, and
testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. 1 You name is D. T. Musick?
page 400 ] A. Yes, sir.
Q. 2 \Vhere do you live?
A. Cleveland.
Q. 3 Do you know Bill Sykes?
A. Yes. sir.
Q. 4 Do you know the people in the community and
neighborhood where he lives?
A. I do in Cleveland.
Q. 5 What is his general reputation and standing among
the people for truthfulness over there?
A. It is good.
(No cross examination).
( Witness stood aside) .
JIM THOMPSON a witness for the Defendant. being recalled. was examined and testified as follows:
RE-DIRECT EXAMINATION
By Judge Lively:
Q. 1 I believe you have already testified in this case?
A. Yes, sir.
Q. 2 Do you live in Cleveland?
A. Yes, sir.
page .ifOI ) Q. 3 Do you know Bill Sykes?
A. Yes. sir.
Q. 4 Do you know the people in the community and
neighborhood where he lives?
A. Yes, sir.
Q. 4 What is his reputation for truthfulness among the
people there?
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A.

It is all right so far as I ever heard.

(No cross examination l.
(Witness stood aside).
GRADY JESSE the next witness. called by .1nd on behalf
of the Defendant. being fir.;t duly sworn. was examined and
testified as follows:

DIRECT EXAMINATION
By Judge Lively:
Q. I Your name is Grady Jesse?
A. Yes. sir.
Q. 2 You live in Russell County?
A. Yes, sir.
Q. 3 In Lebanon?
A. Yes, sir.
Q. 4 Where were you born~
page 402 ] A. I was raised in the Mill Creek Section. about
six miles from here.
Q. 5 \Vere you in business in Cleveland a number of
years?
A. Yes. sir.
Q. 6 Connected with the Bank there?
A. I worked in the Bank some and had a g.:uage there
some several years.
Q. 7 What official pasition do you hold now~
A. I am Deputy Clerk.
Q. 8 Do you know Bill Sykes?
A. Yes. sir.
Q. 9 Do you know the people in the community where
Bill Sykes lives?
A. Yes. sir.
Q. r o Do you know the general reputation of Bill
Sykes for truthfulness. and if so. tell the jury what it is.
whether it is good or bad?
A. It is good so far as I know.
(No cross examination).
page 403 ] (Witness stood asidcl.

I
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BRAD McREYNOLDS the Defendant, being recalled,
was examined. and testified as follows:
DIRECT EXAMINATION
By Judge Lively:
Q. I When you were on the stand yesterday you stated
that you knew of the general reputation of Foy Dotson. Had
you or not at that time heard of any assaults he had made on
c~ficers?
By Mr. Warren:
I object to that. That is going into details which he has
no right to do.

By The Court:
He may state if he had heard of it, but he cannot go into·
details.
Yes. sir. I had heard it.
Had you at any time also been advised by Mr.
Chaffin of his statements made to him. and which were detailed
by Mr. Chaffin here yesterday?
A. Yes, sir.
Q. 3 Had you heard of other threats that this man had
made against officers?
A. Yes, sir. I had.
A.

Q.

2

( No cross examination.)
page 404 ] (Witness stood aside.
By Judge Lively:
The Defendant rests.
By Mr. Fuller:
We would like to have a little time to get our rebuttal in
order.
Thereupon, a breif recess was taken, after which the following rebuttal evidence was introduced by and on behalf of
the Commonwealth:
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REBUTTAL FOR COMMONW.EALTH
SAM SHELL the next witness, called by and on behalf of
the Commonwealth, on rebuttal. being first duly sworn. was
examined and testified as follows:
DIRECT EXAMINATION
By Mr. Griffith:
Q. 1 Your name is Sam Shell?
A. Yes. sir.
Q. 2 Where do you live, Mr. Shell?
A. I live over right near Cleveland.
Q. 3 What official position, if any, do you hold in this
County?
A. Justice of the Peace.
Q. 4 How long have you been Justice of Peace of this
County?
A. I served one four year term and was off a
page 405 ] term and back again now.
Q. 5 Do you know Shoff Dotson?
A. Yes, sir.
Q. 6 Do you know Russell Artrip?
A. Yes. sir.
Q. 7 Do you know Woody Smith?
A. Yes, sir.
Q. 8 I will get you to state to the jury whether or not
the night of the killing of Foy Dotson if Shoff Dotwn and any
other parties came to you to procure a warrant?
By Judge Lively:
We object to that because immaterial and prejudicial.
By The Court:
Overruled.
By Judge Lively:
Exception.

A. Them three boys came ~o my house, I judge around
eleven o'clock. sometime after this killing.
Q. 9 How well acquainted were you with Shoff Dotson?

Brad McReynolds vs. Commonwealth of Virginia

29 r

Sam Shell
A. I have known him all of his life, I reckon.
Q. 1 o I will get you to tell the jury his condition relative to being under the influence of an intoxicant, or was he
sober?
A. He didn't seem to me like he was intoxicated, but he
was kinda excited. They all seemed to be excited, but
page 406 ] I could not tell that they was drunk.
Q. 11 What was the appearance of Russell Artrip and Woody Smith?
A. Well, about the same.

\

CROSS EXAMINATION
By Juge Lively:
X. 1 Were you close to these parties?
A. They was in the same room.
X. 2 Did you get up close to them?
A. Probably I was sitting on one side and them on the
other side.
X. 3 Did you get close enough to smell intoxicants on
them?
A. I didn't smell any.
X. 4 You didn't smell any intoxicant, beer or liquor?
A. I couldn't tell the difference, but I didn't smell anything.
X. 5 You would call either of them intoxicating, beer
or liquor?
A. Yes, sir.
X. 6 They didn't seem to be in their natural state?
A. They seemed to be kinda excited over this.
X. 7 You were excited too, when they told you
page 407 ] about this occurrence, weren't you?
A. I didn't believe it. I thought at first they was
kidding me.
X. 8 You didn't notice them particularly when they
were telling you about it. about a man having been killed, to
see if they were intoxicated?
A. No. sir.
X. 9 They all might have been intoxicated?
A. Might have been.
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X.
A.

You won't say they were not?
No, sir.

10

Witness stood aside) .

C

MRS. JOHN HARRIS called in rebuttal. by and on behalf of the Commonwealth. being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Griffith:
Q. 1 Where do you live?
A. Cleveland.
Q. 2 Did you live at Cleveland at the time Foy Dotson
was killed?
A. Yes. sir.
page 408 ] Q. 3 Do you know Shoff Dotson?
A. Yes, sir.
Q. 4 About how far do you live from where Shoff Dotson's mother lived at that time?
A. I couldn't tell that. I don't know nothing about those
things.
Q. 5 I will get you to state whether or not you saw
Shoff Dotson on the night after his brother was killed?
A. Yes. sir.
Q. 6 Abcut what time of night did you see 11;m?
A. I couldn't say that. I had went to bed and he come
there and called me to come down and stay with his mother.
Q. 7 Who went with you from your place down to his
mother's?
·
A. Mrs. Richardson.
Q. 8 Who else?
A. Nobody except Shoff and Mrs. Richardson.
Q. 9 How did you go there?
A. We walked.
Q. 1 o How clo~e we re you to Shoff Dotson?
A. Shoff walked along right at the side of me.
Q. 1 1 I will get you to state to the jury whether or not
Shoff was intoxicated, or under the influence of an intoxicant,
that you could tell?

/
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page 409 ] A.

No. sir.
Q. 1 2 Did you smell any intoxicant on him?
A. No. sir.
Q. 1 3 Now I will get you to state to the jury with reference to whether or not he was holding you as you went
down, with his arm around you. or how?
A. No, sir. he was walking along by the side of me, and
I laid my hand up on his shoulder and said: "Shoff." (interrupted).

fy Judge Lievly:
We object to the conversation.
By The Court:
Objection sustained.

Q.
A.

14

You were close enough to lay your hand on him?
Yes. sir.
CROSS EXAMINATION

By Mr. Long:
X. 1 You ~ay you had gone to bed?
A. Yes. sir.
X. 2 No one was with Shoff when he called there?
A. Mrs. Richardson was.
X. 3 Was she already with him?
A. Yes. sir. he went and called her and then come and
called me.
X. 4 This was in the night time?
page 4 1 o ] A. Yes, sir. a little after dark.
Q. 5 Did he appear to be normal?
A. Yes, sir.
X. 6 About like he always was?
A. Yes. sir.
X. 7 Wasn't excited or anything of that sort?
A. No, sir.
X. 8 Did you ever see him when he was under the influence of an intoxicant?
A. I don't believe I ever did.
X. 9 It would be hard for you to say how he acts then?
A. Yes, sir. for I am never· out much away from home.
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X.

1o

He could have been drinking some that night and

~·ou net know it. couldn't he ?
A. If he was. I couldn't tell it. He didn't act like it no
way.

X. 1 1 \Vasn't excited or nothing. just going along in a
normal way?
A. Yes. sir. going along with me and Mrs. Richardson
to stay with his mother.
X. 1 2 Did you smell any beer on him?
A. No, sir.
X. 1 3 How long was he with you?
page 41 I ] A. That is something I couldn't tell without a
watch to look at.
X. 1 4 What time did you go down there?
A. I got up out of bed and went on down there.
X. 1 5 After the killing. you don't know how long after
it was?
A. No. sir.
X. 1 6 Did he tell you about the killing?
A. He come there and mid: "I want you to go down and
~ray with my mother." I a~ked him: "\Vhat for"? He said:
"They killed Foy." I said: ''\Vhere abouts?" He sa:d: "Over
in town." and that is all.
X. 1 7 That excited you. didn't ie
A. Not much. no. sir.
X. 18 They don·t kill them over there e\·ery d.ly. do
they?
A. No. sir. Of course I hated it. you know.
X. 19 Didn't you put your mind on that a whole lot
when you were thinking about a dead man. instead of some one
drinking, and it excited you a whole lot, didn't it?
A. I couldn't tell you.
X. 20 Nothing unusual for Shoff to be drinking over
there, be harder to tell how he would act sober than if he was
drunk, wouldn't it?
page 41 2 ] A. I don't know nothing about boys outside. I
stay there at my home. and nobody bothers me
except my old man. and I don't know nothing about them.
X. 21 You don't let your old man run with these boys?
A. No. sir. my old man is too old.

Brad McReynolds vs. Commonwealth of Virginia

295

Mrs. \Viii Richardson
X.

22

That is the only thing that keeps him in. is his

age.
A.

I guess so.
RE-DIRECT EXAMINATION

By Mr. Griffith:
Q. 1 Were you oYer in town when Foy Dotson's car
was driven up?
A. No. siree. I never hardly ever go over in town.
Q. 2 Did you see the car as it was driven up there at the
place where the killing took place?
A. No, sir.
( Witness stood aside) .
MRS WILL RICHARDSON called in rebuttal. by and
on behalf of the Commonwealth, being first duly sworn. was
examined and testified as follows:
DIRECT EXAMINATION
By Mr. Griffith:
Q. 1 Your name is Mrs. Will Richardson?
page 413 J A. Yes, sir.
Q. 2 \Vhere do you live?
I
live
over on the Clinchfied side, across the river.
A.
Q. 3 Do you know Shoff Dotson?
A. I do.
Q. 4 How long have you known him?
A. Since he was a baby.
Q. 5 You live there in Cleveland over on the Clinchfield side?
A. Y cs. sir. the same side Shoff lives on.
Q. 6 I will get you to state to the jury whether or not
you saw Shoff Dotson on the night that Foy was killed and
after the killing?
A. Yes. sir. I saw him shortly after the killing. He came
over to my house and I went over with him to stay with his
mother.
Q. 7 Who else went with you?
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A.

Mrs. John Harris.
How did you go from your home to Mrs. Dotson's?
A. We walked.
Q. 9 About how far is it from the point where you left
home and went to their home?
page 414 ] A. It might have been a quarter of a mile. I
don"t know if it is that far or not.
Q. 1 o How did you all walk, were you close together
or not?
A. Yes, sir, close together.
Q. 1 1 I wi11 get you to state to the jury whether or not
Shoff Dotson was under the influence of an intoxicant?
A. If he was I could not tell it.
Q. 1 2 Did you ~me]) any intoxicant on him?
A. I did not.
Q. 13 Did you see anything in his conduct or actions to
indicate he was intoxicated?
A. No. sir. I did not.

Q. 8

CROSS EXAMINATION
By Judge Lively:
X. 1 Mrs. Richardson. when Shoff Dotson came there
after you. he told you that Foy had been killed, did he?
A. Yes, sir. I had come out in the yard and called Mrs.
Harris. I was going down there anyway.
X. 2 But he told you about the killing?
A. Yes. sir. He said his brother had been killed.
X. '3 Now you didn't pay much attention to Shoff's
demeanor or conduct or appearance. after hearing
page 4 1 5 1 that. did you?
A. I am pretty sure I could have told it if he had
been drunk.
X. 4 But you did not pay any attention much to his
condition?
A. We just walked and talkeq.
X. 5 But your mind was fully occupied with this occurrence you had just heard of. and you were not paying any
attention to Shoff?
A. I couldn't say I was.
X. 6 You were looking out to see if Shoff was drunk?
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A. No. I didn't look. but I can tell if a man is drunk
when I see one.
X. 7 Can you always tell when Shoff is drunk?
A. Yes. sir. I can.
X. 8 You have observed him in a drunken condition
over there, and can tell when he is drunk?
A. Yes, sir.
X. 9 You have seen him drunk many times?
A. Not so many times.
X. 1 o You have seen him drunk enough to know just
how he acts, haven't you?
A. I can tell a drunk man. He would stagger, and he
didn't.
page 41 6 ] X. 1 1 You mean you didn't notice him staggering?
A. No, sir, I didn't.
X. 12 But you don't undertake to tell the jury he had
not been drinking?
A. No, I couldn't tell that about anybody. We were
walking clm:e together and I didn't smell any whiskey.
X. 1 3 Did you smell any beer on him?
A. No. sir.
X. 14 If he had been drinking beer you didn't smell
that?
A. No. I didn't.
X. 1 5 You just tell this jury he had not been drinking
either whiskey or beer before that time?
A. No. 5:ir. I wouldn't, because I don't know about that.
X. 16 If he had been drinking it, you don't know how
much of either or both he had been drinking. do you?
A. I just know he wasn't drunk. because I can tell a
drunk man when I see one.
X. 1 7 You mean he wasn't drunk enough to be down
and couldn · t walk?
A. He didn't stagger. and he didn't talk like a drunk
man. He talked with good sense.
X. 1 8 What time did he come to your place?
page 4 1 7 ] A. I don't know what time he came over. but
it was shortly after the killing. I think.
X. 1 9 How do you know that?
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A. Well, I know it was, because I was s1tt1ng on Mrs.
Harr;s· porch and heard the gun fire that killed him.
X. 20 How long was that after that shot came over?
A. It mwt have been an hour.
X. 21 Had he been to Squire Shell's before that time~
A. No. ~·r. I don't think so. I sat and talked to Mrs. Harris a few minurcs. am! I had been home I gue,s fifteen minutes
wbm I heard it.
RE-DIRECT EXAivll:'JATION

By ~Ir. Griffith:
Q. 1 Did you sec the car that drove up w!1<:re the shooting took place. Foy·s car. did you sec it drive ur, there?
A. I'\o. sir. I d'dn't sec that. I live too far to sec it.
( \Vitness ~teed a<:idc l .

KE:'\NETH rvIOWYER called in rebuttal. by and on 1·.l'balf of the Commcnwcahh. be:ng first duly sworn. ,ns c ..:11iined and w:tified as follows:
DIRECT EXAMINATION

By

Mr. Griffith:
1
I\lr. i\ lawyer. where do you liw?
A. I live in the Secrion House in Cleveland right across
from the post office.
Q. 2 \Vhat kind of work do you follow t
A. I am in the C. C. C. Camp at the present t'.me.
Q. 3 Just what position do you ho'.d in it?
A. I hold a sergeant rating.
Q. 4 Arc you any relation to any of thc:e parties. the
Dcrrnns. McReynolds. or Sykes?
A. No. sir.
Q. 5 \Vere you located at Cleveland when Foy Dotson
was killed?
A. Yes. sir.
Q. 6 \Vherc did you live with reference to rhe point
where the Dotson boy was killed?
A. \Veil. from where he was killed. I live --from my
front door. I would say twelve ordinary seeps.

page 418 ]

Q.
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Q. 7 I will get you to state whether or not you saw the
Dotson car drive up?
A. Yes. sir. I \Vas on my front porch when the car
drove up.
Q. 8 I will get you to state to the jury whether or not
there was any disturbance around that car, any
page 4 19 ] boisterous conduct before the officers came up?
By Judge Lively:
That question is objected to for two reasons. In the first
,:.:1ce.
it is evidence in chief. if admissible at all: and. in the sec1
ond place. it asks for the conclusion of the witness and is leading.
By The Court:
Go ahead.
By Judge Lively:
Exception.
A.

No, sir. there wasn·t any disturbance whatever.
Q. 9 I will get you to state to the jury whether or not
you continued to stay on your porch. or whether or not you
wrnt over to the scene where the killing took place immediately
after the shooting?
A. I was in the house. and as soon as the shot fired I
came to the door and walked over to the body to sec who it was.
Q. Io I will get you to state to the jury how much time
dap~cd between the shot and the time you got over to where
the body was?
A. 1 would say it wasn't over a half minute, something
like that.
Q. 11 Did you see Brad McReynolds there when you
went over there?
page 420 ] A. No. s:r. he wasn't there. He had gone. No one
was near the body when I walked out.
Q. 12 Did you see Brad McRcynolds when you got
over there?
A. A few minutes after I got there I saw him.
Q. 1 3 Now I will get you to tell the jury whether or
not Brad McReynolds had any cut place on his lip at that time?
A. Not that I could tell. I never noticed any cut place or
anything about it.
'
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Q. r 4 I will get you to state whether or not }'OU observed him carefully. or if anything prompted you to do that?
By Judge Lively:
I object to that bccam:c leading.

By The Court:
Overruled.
By Judge Lively:
Exception.

A. Yes, I did study the man, for the reason I don't know
him very well. I didn't know him well enough to be certain it
was him. I saw him leaning up against the car across the road.
and I looked at him and asked somebody to sec how he was
taking what had happened.
Q. 1 5 What was Brad doing when you were observing
him?
A. \Vhen I first observed him he was leaning again:.t .1
car or truck on the ~ame side of the road I live on.
Q. 1 6 How did he Lave his arm?
page 42 r ] A. I don't recall any certain position he had h:s
arms m.
Q. r 7 I will get you to state to the jury whet1:er or not
there was any blood on his clothes that you observed?
By Judge Lively:
Same objection and exception.
A.

No. sir. I didn't observe any blood on them at all.
CROSS EXAMINATION

By Mr. Long:
X. 1 You say you had been on the porch you say of
your house for awhile?
A. Yes. sir.
X. 2 About what time did you go inside?
A. I had not been in the house over half a minute, I
don't guess. when the shot was fired.
X. , Had you closed the door?
A. I don't remember wherher the door was closed or not.
ihe wood door.
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X. 4

A.
broadcast.
X. 5

A.

You were making preparations to go to bed?
No. sir. I turned the radio on to listen to the news
Were you listening to the radio?

I intended to listen to it, and before it warmed up, the

shot fired.
X. 6 \Vhere were you raised?
A. In Nelson County.
X. 7 How long have you been at Cleveland~
A. Since 1926.
X. 8 After you heard the shot fire. did you put your
coat on or anything?
A. No. sir. I switched the radio off and went right to the
door.
X. 9 And it was several minutes after you got over there
before you saw Brad McReynolds?
A. Y cs, sir, it was a few minutes before I noticed him.
X. 1 o You spoke about this car pulling up there. You
had no occasion to watch it or observe it or anything of that
sort?
A. No. sir. I had not paid any particular attention to it.
X. 1 1 Had it been moved any?
A. No, sir. It was parked and was sitting there.
X. 1 2 After it pulled up there. it was never moved from
that time until after the killing?
A. No, sir.
X. 13 You are sure of that?
A. Yes, sir.
X. 14 You are as sure of that as anything you
page 423
have testified to here?
A. Yes. sir.
X. 1 5 Did you rec anybody vomit at that car?
A. No, sir.
X. 1 6 Did you notice any vomit on that car?
A. No, sir.
X. 17 Did you sec a man with his head in the window
kinda lying on his arms~
A. No, sir.
X. 1 8 Who did you see in the car?
A. I couldn't tell who was in the car. I knowed who the
car belonged to.
page 4 2 2
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X. 1 9 \Vere they men or women in it?
A. I couldn't tell.
X. 20 Wh}' couldn't you tell?
A. It was pretty well dark. and naturally through the
car. I couldn't sec through it to tell who was in it.
X. ::? 1 You couldn't tell how many were in it?
A. No. sir.
X. ::? ::? That i.'> a public place where the car was parked.
i•m't it?
A. Yes, sir.
page 4 2 4
X. 2 3 You had no notice or occasion to know
about Mr. McReynolds being struck, nobody had
told you he had been st ruck in the mouth. had they?
A. No, sir.
X. 24 And you had no occasion to examine that?
A. No. I had not thought anything about it at that
time.
X. 25 Had you talked to him?
A. No. ,;ir.
X. 26 And he didn't speak to you?
A. No, sir.
X. 27 He wasn't saying anything?
A. No. sir.
X. 28 How close did you go to McReynolds?
A. It was just the width of the road bei ween us, and I
walked out about the middle of the road, was about as close as
I was to him. He was on the edge of the road, and I was in che
middle.
X. 29 And a car bet ween you?
A. No. sir, nothing between us.
X. 30 That was as close as you got to him?
A. Yes. sir.
X. 3 r And then you were just passing?
A. No. sir. I was standing there in the middle of
page 4215 ] the road.
X. 32 You don't mean to say he didn't have a
cut place on his mouth from a lick. or didn't have blood on him.
but all you say is, you didn't notice it?
A. I didn't notice it. and I think if he had had much
blood or a bad cut. I would have noticed it.
X. 13 That was in the night time?
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A.

Yes. sir.

(Witness stood aside).
CARL JESSE the next witness, called in rebuttal. by and
on behalf of the Commonwealth. being first duly sworn, was
examined and testified as follows:
DIRECT EXAMINATION
By Mr. Griffith:
Q. 1 Mr. Jesse. where do you live?
A. I live at Cleveland.
Q. 2 Were you in Cleveland the night Foy Dotson was
killed?
A. Yes, sir.
Q. 3 What business were you engaged in there?
A. I have a service station and garage there.
Q. 4 How near to this service station and garage
page 426 ] did this killing take place?
A. I guess it was about a hundred feet or something like that.
Q. 5 Where were you when the shooting took place?
A. I was in the office part of the garage.
Q. 6 Do you know Brad McReynolds?
A. Yes. sir.
Q. 7 Did you know Foy Dotson and do you know
Shoff Dotson?
A. Yes. sir.
Q. 8 I will get you to state now. what took place, or
what did you see Brad McReynolds do immediately after the
shooting?
By Judge Lively:
If the Court please, that is objected to because evidence in
chief.
By The Court:
Overruled.
By Judge Lively:
Exception.
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J\. \Vcll, [ heard a shot.
I was in the front part of the
garage. in the oft ice part, and l looked out in a few minutes and
:'l.'Cn Brad .JI.AcReynolds coming up the sidewalk.
Q. 9 How was he coming?
A. He was running.
Q. 1 o \Vas he looking back as he was running?
page 427 ] A. l don't remember if he was or not.
Q. 1 1 [ w:II get you to tell the jury whether or
not he was running on the sidewalk or in the street?
A. He was on the walk.
Q. 1 2 Please state whether or not there is any off-set or
~tep-up on that walk along there by your place?
A. Yes. sir.

By Judge Lively:
That is all excepted to.

Q.

13
Describe it?
A. There is an off-set in the walk right in front of my
door there.
Q. 14 State to the jury whether or not Brad McReynolds. whik he was running. fell owr that?
A. Yes. sir. he fell.
Q. 15 Please state whether or not he fell down on the
walk?
A. Yes. sir. he did.
Q. 16 Describe that walk. was it concrete. or was it a
gravel walk?
A. It was a concrete walk.
Q. 17 About how high was that step?
A. It was about nine or ten inches. I never did measure
it. but something like that.
page 4 28 1 Q. 1 8 What did Brad do after that?
A. He got up and went on in the drug store.
Q. 19 Did he go into the drug store?
A. Yes. sir.
Q. 20 You are sure he did?
A. He went as far as I could sec at the door.

CROSS EXAMINATION

I3y Judge Lively:
X. 1 You arc right closely aligned with
over there. aren't you?

these

Dotsons
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A. How is that?
X. 2 You were pretty close to Foy Dotson and are
pretty close to Shoff Dorson. aren't you?
A. They live a half mile from me, I guess.
X. 3 And you have been good friends a long time?
A. No, sir.
X. 4 And they hung around your garage a great deal
and operated out of it. didn't they?
A. No. sir.
X. 5 And brought their liquor there. didn't they?
A. No. sir.
X. 6 You have taken a pretty active part in this prosecution. haven't you?
page 429 ] A. No. sir.
X. 7 You furnished Shoff Dotson money to
get a warrant for the officers, didn't you?
A. I loaned him a dollar the night of the murder. yes,
Str.

X. 8 Starting that night and since, you have done everything you could for them. haven't you?
A. No. sir, I haven't done anything since then.
X. 9 They did lay around your garage there, both
Shoff and Foy. a good deal. and have for years?
A. They was around there some.
X. Io And you knew, as well as anybody over there, the
kind of business they were in. didn't you?
By Mr. Warren:
That is objected to as not responsive to the examination in
chief.
By The Court:
Objection sustained.
X. r 1 They brought their liquor in there and left it in
your garage. didn't they?
A. No, sir. Not that I know of.
X. r 2 And left their car in there?
A. The car was there the night of the murder,' yes, sir.
X. 1 3 And been there many times before?
A. It had been there before, and they bought gas
page 4 ,o ] from me.
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X. 1 4 And you knew they had liquor in it too,
a good many times when he left it there, didn't you?
By Mr. Warren:
We object to that question.
A. I didn't know they hauled any liquor, bccanse I didn't
fool with it myself.
X. 1 5 You say you don't fool with liquor?
A. No. sir.
X. 16 Isn't it a fact, that less than two months ago over
there since cbis killing that you got on a protracted drunk there
for a long time, and went to Bill Sykes and begged him to get
r.ome liquor for you, or allow you to obtain the liquor?
By Mr. Warren:
We object to that.
By The Court:
Objection sustained.
By Judge Lively:
I think we would like to have chis witness· statement ;n
the record.
By Mr. Warren:
I don't think he ought to put it in before the jury.
By The Court:
It is all right here.
A. I don't remember whether I ever asked him for a
drink of liquor or not.
X. 1 7 I am not asking if you asked him for a drink of
liquor. but if you weren't on a protracted drunk over
page 4 3 1 J there, and went to Bill Sykes and told him your
condition and asked him if he would help you get
wme liquor to sober up on?
A. I have been on protracted drunks.
X. 1 8 So your statement you didn't fool with liquor
wasn't right?

By The Court:
What do you mean by fooling with liquor. taking a drink
or selling it?
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By Judge Lively:
I meant whether he was a liquor user or a man interested
in it?
By The Court:
I don't think the fact that he took a drink of liquor would
be material in this case.
By Judge Lively:
It might or might not be material. if a man is a habitual
user of it.
By Mr. Warren:
We object to the argument before the jury.
By Judge Lively:
He admits these Dotson were frequently at his place.
By The Court:
Go ahead and ask him, and let's get along.
X. I 9 Who runs this drug store you are talking about,
where you say he went in?
A. It belongs to the Price Merchantile Company. Ellis
Purcell runs it.
page 4 3 2 ] X. 20 He lives in Cleveland, does he?
A. Yes, sir.
RE-DIRECT EXAMINATION
By Mr. Griffith:
Q. I Did you observe the condition of Brad McReynolds
after he got up. did you see any blood on him?
A. No. sir.
Q. 2
You didn't observe it?
A. No, sir.
(Witness stood aside).
MRS. DESTY DESKINS called .in rebuttal. by and on
behalf of the Commonwealth, being fir:;t duly sworn, was examined, and testified as follows:
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DIRECT EXAMINATION

By Mr. Griffith:
Q. r Your name is Mrs. Desty Deskins?
A.

Yes. sir.
Where do you live?
A. Cleveland.
Q. 3 I will get you to state to the jury whether or not
you lived there at the time Foy Dotson was killed?
A. Yes, sir, I have been living there about
page 433 ] twenty-seven years.
Q. 4 How near did you live to the point where
l::e was killed?
A. I don't know. I guess it was maybe a hundred feet to
where this accident happened.
Q. s Tell the jury whether or not you saw the Dot3on
car drive up there?
A. Yes, sir. It was late in the afternoon, and I went out
and sat on the sidewalk in front of my house. and the girl th.::t
lives with me come and set down with me, and pretty soon ( .nterrupted).

Q.

2

By Judge Lively:
We desire to object to all of this a., improper rebuttal testimony.

By The Court:
Overruled.

By Judge Lively:
Exception.

A. (Continuing) Mrs. Neal come along and set down
with me. She was waiting for her son to come in ·and take her
home. She was there shopping, and her son was there in his car.
She set there with me. We was right at the filling station. so
that when he come shl' could get in the car and go home with
him. We wasn't there; much more than thirty minutes till the
Dotson boy drove "?· and she said: "Is that Willis?"
By Judge Lively:
We ol,ject lo the conversation.

,_
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page 4 3 4 J By The Court:
Objection sustained.

Q. 6 I will get you to tell the jury whether or not there
was any disturbance around the Dotson car, any boisterous conduct?
By Judge Lively:
Same objection and exception.
,:alls for a conclusion of the witness.

And further this question

By The Court:
Overruled.
By Judge Lively:
Exception.
A. The Dotson boy drove into the fi1ling station for
some gas in his car. and drove down to the post office and turned the car around. That was the last I saw him. Still sitting
there. we noticed some commotion down in that direction and
didn't know exactly what it was. We were just sitting there
waiting to sec ·,vhat occurred, and I guess in thirty minutes time
after the boy drove down there and turned his car, we heard a
pistol fire. and Mrs. Neal said to me-(interrupted).
By Judge Lively:
Don't tell the conversation.

Q. 7

Then what did you see after the gun fired?
A. In ten minutes after the gun fired I saw Mr. McReynolds coming up the street.
Q. 8 How was he coming?
page 435 ] A. Coming in a fast walk.
Q. 9 I will get you to describe to the jury
whether or not he had his face turned up the street?
A. He was coming up the street and looking back about
every step he made.
Q. 1 o I will get you to state to the jury whether or not
there is any off-set in that walk there?
A. Yes. sir. there is a step-up about twelve inches. I
guess.
Q. 1 1 Tell the jury whether or not Mr. McReynolds
came along over where this step-up was?
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By Judge Li\'e!y:
That is objected to became leading and suggestive.

By The Court:
Overruled.
By J udgc Live] y:
Exception.
A. He was walking fast and looking back and be stumbled on this step-up and fell on the walk.
Q. 1 2 Tell the jury whether or not he fell entirely clown
on this walk?
A. Yes, s:r. he fell entirely flat on the walk.
By Judge Lively:
\Ve object to all these question., because leJding and sugge~tive.
By The.Court:
Overruled.
page 4 3 6 ] By Judge Lively:
Exception.

Q.

13
Describe what he did then?
A. He got up as quick as he could and he had a flashlight
;n hi, hand and it was burning, and he took and put it in his
back pocket and took a handkerchief from his pocket and wiped
his mouth like that ( indicating) twice, and by that time he was
passing me. where I was sitting on the walk.
Q. 14 Did you observe whether or not there was any
blood on him?
A. I didn't see any blood. I just noticed him wiping his
mouth in kind of a funny way like that (indicating).
Q. 1 5 How many times did he wipe it?
A. I saw it distinctly twice.
Q. 1 6 Tell the jury whether or not he went in the drug
store there?
A. Y cs. sir. he passed me. right in front of me. and the
flashlight was burning. I noticed it burning in his pocket, and
tbat camed me to look where he was going to. and he went
straight to the drug store and went in.
Q. , 7 Tell the jury whether or not the light continued
to burn while it was in his pocket?
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A.

Yes, sir.

CROSS EXAMINATION
page 3 3 7 ) By Mr. Long:
X. 1 You were sitting on the sidewalk, you and
these other ladies?
A. Yes, sir.
X. 2 You all didn't move from where you had been sitting the whole time~
A. No, sir.
X. 3 You sat there all the time. you and two other
ladies?
A. Yes, sir.
X. 4 Anybody else there with you other than these two
ladies you mentioned?
A. When I first went out and sat down Dallas Smith's
wife come out and sat with us awhile.
X. 5 But at the time there was only three of you there?
A. Yes, sir.
X. 6 You think you were about one hundred feet from
the place?
A. I judge about that.
X. 7 And you saw the car pull up to the filling station
and get some gas?
A. Yes, sir.
X. 8 Whose filling station was that?
page 438 ] A. Mr. Carl Jesse runs the filling station.
X. 9 And then where did the car go?
A. Down to the post office and turned.
X. 1 o And stopped?
A. Yes, sir.
X. 1 1 And stayed there the whole time until after the
killing. it was not moved again?
A. If it was I didn't sec it. But at the time of the murder
the car was sitting there, and the man driving it was sitting in
the car.
X. 1 2 The car was sitting where you had seen it before
after it got the gas and pulled down there and stopped?
A. It was sitting right there in front of the post office.

312

Supreme Court of Appeals of Virginia

Mrs. Desty Deskins
X. 1 3 And that is where you saw it stop after they got
the gas, and it was sitting right at the same place after the killing when you saw it~
A. Yes. sir. the car was still sitting there.
X. 14 Now you say you heard some scuffling down
there, something like thirty minutes before the shot was fired?
A. Ye:::. sir.
X. 15 Do you know who that was scuffling down
there?
A. No. sir. I do not.
page 439
X. 16 Did it sound like somebody vomiting?
A. I don't know. I didn't hear the racket enough
to knew anything more than there was some commotion then:.
X. 17 There was loud talk. wasn't there?
A. Not so much.
X. 18 You heard cursing. didn't you?
A. I did not.
X. 19 \\'hat kind of commotion was it you heard th;H
distance new?
A. \Vell. it was people seemed to be coming 111 k:nd.1
in a rush and moving around in a hurry.
X. 20 That was down near the car?
A. Yes. sir.
X. 2 1 Did you sec any officers go down there at any
time?
A. I did not.
X. 22 And after this. wasn't it about a half hour after
this shooting you saw Mr. McReynolds come up by there?
A. No. sir, it wasn't that long.
X. 23 It wasn't quite that long?
A. No. sir.
X. 24 It was nearly that long. wasn't it?
A. I don't think it was.
X. 25 \Vhat is your opinion. what would you
page 440 J say the time was after the shooting that he came
up by there?
A. I guess not later than fifteen or twenty minmes. at the
most.
X. 26 Something like fifteen or twenty minutes he came
by there?
A. Yes. sir.
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X. 27 Was it dark there that night?
A. It was getting late. but it wasn't real dark.
X. 28 You say Mr. McReynolds had a flashlight in his
hand?
A. Yes. sir.
X. 29 Where was this step-up with reference to where
you were?
A. About twenty feet distance.
X. 30 Which way, east or west?
A. It was down.
X. 3 1 Down toward the post office?
A. Yes. sir.
X. 3 2 How close to the post office was it, the step-up?
A. It was up this way from the post office.
X. 33 Between you and the post office?
A. Between the garage and me.
X. 34 And afterward you say Mr. McReynolds went
on into the drug store?
page 44 1 ] A. Y cs. sir.
X. 35 How long did he remain in there?
A. Not but a short while.
X. 36 Ten minutes?
A. No, he asked for a telephone and Mr. Purcell said the
telephone is on the other side, in the grocery store. and he walked
out of the door and maybe Ellis said he got a drink of water, but
I won't say positively about that.
X. 3 7 But he asked for a telephone?
A. Yes, sir.
X. 38 Did he go into the grocery side?
A. No. sir.
X. 3 9 Did you get up from where you were?
A. I got up after he passed and went in the drug store
and come out. and went up the road. and Mrs. Neal said something has happened. and about that time some one ducked in the
garage and said: "They have killed Foy Dotson.''
X. 40 That is the first you knew of any trouble?
A. I had saw the people stirring and gathering down
there.
X. 41 But that was the first you knew there was any
trouble?
A. No answer.
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page 44 2

]

X. 42
no Ids?

A.

How long have you known Mr. MeRey-

I ha,·c knowed of him bc;ng an officer some

little while.

Q. 4 3

A.
!:em him

X.
A.
X.

How long?
Oh. I don't knew. Not so long though. Then I have
and knew of him before that.
44 You think you knew him?
\Veil seeing him. just going about like other people.
45 \Vhich pocket did he take tb:s handkerchief out

of?

J\.

He took it out of his left pocket.

X. 46 Out of his left pocket?
A. Yes, sir. with his left hand and

wiped his mouth
twice, this way (indicating).
X. 47 After he wiped his mouth tbe first r:me, <l d be
put his handkerchief back in his pocket?
A. No, sir. he looked at it and wiped his mouth ag:1i:1.
X. 48 \Vhat did he do with his handkerchief then?
A. He put it in bis pocket as he walked up toward tl:e
drug store.
X. 49 And at that time they had not told you anything
about the trouble?
A. I had not heard a word about it.
X. 50 Do you mean to tell this jury that e,·erybody
that comes along there. that you watch which
page 44 3 ] pocket they take their handkerchief out of and
they wipe their mouth or nose?
A. Not in every case. But. I was looking direct!}' at him
and nothing to hinder me seeing him.
·
X. 5 1 You didn't know you would be called upon to
tell how he wiped his nose or mouth, did you?
A. No, sir.
X. 5 2 You were as close as from here to that house over
there to the place of the killing, and didn't know anything about
it, did you~
A. I didn't know anything about it till the gun fired.
X. 5 3 But you didn't know then?
A. l didn't know then what had happened.
X. 54 You didn't know until after Mr. McReynolds
passed you?

Brad McReynolds vs. Commonwealth of Virginia

315

1U rs. Desty Deskins

A. He passed along and some one came along. and I
heard some one say it was a woman that killed Foy Dotson.
X. 55 Did you get up then?
A. Mrs. Neal and I got up and went in that direction.
X. 56 And you didn't see the officers go down that
way?
A. I did not.
X. 5 7 And you were on the sidewalk?
A. I can explain that. Mr. Bill Sykes lives behind a big
brick building. behind the railroad, and when Mr.
page 444 ] Grizzle sent his son for the officers to come and
get Foy Dotson, they left the house they were in
an dcome up behind the brick building and up by the station
and down an alley right in front of the post office.
X. 58 Arc you telling what you know and saw?
A. People who saw them come in told me that.
X. 59 That is something some one told you?
A. Yes, sir. They didn't pass down by my house.
X. 60 And most of this other stuff you are telling 1s
wmething some one told you?
A. Absolutely not. It is something I saw.
X. 61 You arc not very friendly with officers in particular are you? They have had right much trouble with you and
bad to take several drunks from your house, haven't they?
A. Not so many.
X. 62 And you remember a fellow that cut up some
one, a fellow Johnson. that they come down there and tried to
get?
A. That isn't true.
By Mr. Warren:
I object to that.
X. 63 I am giving the name of the man that did it, and
didn't he hide in your house?
A. It isn't true. It is a false report, every bit of that
IS.

page 445 ] X. 64 Do you know Dallas Smith?
A. Yes. sir.
X. 65 And he didn·t try to get in your house. and you
had- this man locked in and wouldn't let him in until the man
got away?
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A. Nothing like that occurred.
X. 66 He has taken a lot of drunks out of your house.
basn't he?
A. No, sir, not a one.
X. 6 7 You are sure of that. \Vhcn you were selling beer
and rn on, didn't you have a lot of trouble with the officers
there?
A. I don't know anything about it if I did.
X. 68 It takes right much trouble to amount to trouble
for you, doesn't it?

By Mr. Warren:
I object to that statement.
By The Court:
Sustained.
RE-DIRECT EXAMINATION

By Mr. \Vriffith:
Q.

Did you operate a restaurant in Cleveland?
Yes, sir.
Q. 2 How long have you been operating a re.,trage 446 ] aurant in Cleveland?
A. About twenty-seven years.
1

A.

( Witness stood aside) .
MRS. TOM NEAL called in rebuttal. by and on behalf
of the Commonwealth, being first duly sworn, was examined.
and testified as follows:
DIRECT EXAMINATION
By Mr. Griffith:
Q. 1 Where do you live?
A. I guess a mile from Cleveland on the Clinchfield
road.
Q. 2 Do you know Mrs. Deskins who has just testified?
A. Yes, sir.
Q. 3 I will get you to state if you were over at Cleveland on the night Foy Dotson was killed?
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A. Yes, sir, I was there, sitting on Mrs. Deskins porch
or sidewalk. talking with Mrs. Deskins.
Q. 4 About what time of night or day was that you
were sitting there with reference to the time the killing took
place, was it before or after?
A. I was sitting there when we heard the shot.
Q. 5 Tell the jury whether or not there is an off-set in
that sidewalk between where you and Mrs. Deskpage 447 ] ins were and the point where the killing took
place?
By Judge Lively:
Same objection.
By The Court:
Overruled.
By Judge Lively:
Exception.

Q. 6

Is the sidewalk perfectly smooth?
A. No, there is a place between Mrs. Deskins and Jesse's
garage.
Q. 7 Do you know about how hight that off-set or
step-up is?
A. No, sir, I never noticed it.
Q. 8 Tell the jury whether or not you saw Brad McReynolds between that point where the off-set is and Mrs.
Deskins that night?
By Judge Lively:
The witness never stated anything about an off-set, and I
object because leading and suggestive.
By The Court:
Overruled.
By Judge Lively:
Exception.
A. When I seen McReynolds he was on the walk about
Jesse's garage, coming this way. walking fast, with a bloody
handkerchief over his mouth. and a flashlight burning in his
hand, and he passed us and went in the drug store.
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Mrs. Tom Neal
page 448

Q.
A.
our feet.

Q. 9

Where was he at the time you saw the
blood on him?
A. He was coming up the street there.
1o
How near to you when you saw the blood?
Well. he come on up and passed us. passed right by
and went on in the drug store.
11
You are sure he went in the drug store?
I know he did. I seen him.
12
Tell the jury whether or not he had a handker-

J

Q.
A.
Q.
chief?
A. Yes, sir, he had a handkerchief, and blood on it.
Q. 1 3 What was he doing with the handkerchief?
A. He was holding it over his mouth like that ( incidating). when I seen him.
Q. 14 You were sitting there With Mrs. Deskins?
A. Yes, sir.
0. 1 i; How were you looking?
A. Down the street. wondering what had happened afrcr
we heard the shot.
CROSS EXAMINATION
By Judge Lively:
X. 1 When you saw McReynolds. that was immediately after the shooting?
A. Yes. sir.
X. 2 And you saw him down the street as far as Jesse's
garage?
page 449 J A. As well as I remember it was just above the
door that goes into Jesse's Garage when I seen him
coming this way.
X. 3 That was long before he got to this broken place
in the walk?
A. No not long before.
X. 4 How long bef?re?
A. I don't know.
X. 5 How far was it from down where you saw him up
to this broken place in the walk?
A. Oh. just a little ways.
X. 6 Ten or fifteen feet?
A. I don't know nothing about feet.
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X. 7 It was about as far below
was as from you to the Judge's bench?
A. Something like that, I guess,
X. 8 And at that time you saw
this walk with a bloody handkerchief
A. Over his mouth.

where this broken place
but I don't know.
McReynolds coming up
in his hand?

RE-DIRECT EXAMINATION
By Mr. Griffith:
Q. I Did you mean to state the off-set or step-up in the
walkway was down below Brad or above Brad?
A. It was between Mrs. Deskins and the Jesse
page 450 ] Garage.
By Judge Lively:
That is objected to because cross examining his own witness, and further because the witness has stated fully and been
interrogated fully and has answered on that.
By The Court:
Overruled.
By Judge Lively:
Exception.

Q. 2 Do you know whether or not at the time you saw
Brad McReynolds with the handkerchief he had passed the offset in the street or whether he had not?
A. He was below this off set, between that walk there
between Mrs. Deskins and Jesse's Garage, he was below this.
Q. 3 He was below that when you saw him with the
A. Yes, sir. when I first seen him he was below that.
Q. 4 Did you observe the handkerchief then?
handkerchief?
A. Yes. sir. That is when I said something had happened
down there.
(Witness stood aside.)
This was all the evidence introduced m the trial of this
case.
By Mr. Fuller:
We rest, your Honor.
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By Judge Lively:
The defendant rests.
page 45 I

]

By The Court:
What do you want to do with the case?

By Mr. Griffith:
We have some instructions.

By The Court:
Do you have them ready?
By Mr. Long:
We have ours.
NOTE: Whereupon the Court and Counsel considered
the instructions in the absence of the jury.
page 45 2 J Whereupon, the Commonwealth, by counsel. requested the Court to give to the Jury the following instructions on behalf of the Commonwealth:
COMMONWEAL TH'S INSTRUCTION NO. r (Granted l
The Court instructs the jury that murder is the unlawful
killing of any person with malice aforethought.
COMMON\VEAL TH'S INSTRUCTION NO.

2

!Granted)

The Court instructs the jury that murder is distinguished
by the law of Virginia as murder in the first degree and as
murder in the second degree.
COMMONWEALTH'S INSTRUCTION NO. 3 (Granted)
The Court further instructs the jury chat every homicide
in Virginia is presumed in law to be murder in the second degree. In order to elevate the offense to murder in the first degree. the burden of proof is upon the Commonwealth. and to
reduce the offense to manslaughter. the burden of proof is upon
the prisoner.
COMMONWEAL TH'S INSTRUCTION NO. 4 (Granted)
The Court further instructs the jury that to constitute
murder in the first degree, the prisoner must have been incited
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I

to the killing by malice, and the killing must have been a willful
deliberate. and premeditated act on the part of the prisoner; that
is to say, he must have willed, deliberated, and
page 45 3 ] premeditated that he should kill the deceased, or
do him some serious bodily injury, the necessary
result of which would be his death, and from which he died.
COMMONWEALTH'S INSTRUCTION NO. 5 (Granted)
The Court instructs the jury that, on a charge of murder,
mal'ce is presumed from the fact of killing. When the killing is
p:·cvcd. and is unaccompanied with circumstances of palliation.
the burden of disproving malice is thrown upon the accused.
COMMONWEAL TH'S INSTRUCTION NO. 6 (Granted)
The Court further tells the jury that whenever the killing
is willful. deliberate, and premeditated, the law infers malice
from this fact.
COMMONWEALTH'S INSTRUCTION NO. 7 (Granted)
The Court further tells the jury that the rule of law is
that a man shall be taken to intend that which he does, or which
is the necessary consequence of his act.
COMMONWEAL TH'S INSTRUCTION NO. 8 (Granted)
The Court further instructs the jury that to constitute a
will.f.ul. deliberate. and premeditated killing, it is not necessary
that the intention to kill should exist any particular length of
time prior to the actual killing--it is only necessary that such
intention should come into existence for the first
page 454 ] rime at the time of killing. or any time previously.
COMMONWEAL TH'S INSTRUCTION NO. 9 (Granted)
The Court instructs the jury that on a trial for murder, the
law of self-defense is the law of necessity, and the necessity relied upon to justify the killing must not arise out of the prisoner's own misconduct: and, if the jury shall believe from the evidence that the prisoner by his own misconduct brought about
the necessity of killing the deceased. should they believe there
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was such necessity, then the priwner cannot justify the killing
of the deceased by a plea of necessity, unless he was without
fault in bringing a bout that necessity.
NOTE: The foregoing Instruction No. 9, offered by the
Commonwealth, was objected to by Counsel for the Defendant upon the following grounds:
( r) Becauce it does not state the princ;ple of law applicable to sc:f-defcnse correctly;
( 2) It makes the same rule of law apply to an offcer as
applie... to an individual;

( 3) An officer must. of nece:!"ity. be the aggressor-that
is h:s duty-he is always. to this extent. re.:ponsible for bringing en the difficuly in attempting to arrest a drunk man. or an1
other law violator:
page 455 ] ( 4) It d'.rectly conflicts with the rule of law a!)plicable to officers. and places the officer on th
:-:tme footing as an individual;
( 5) It authorize; the jury to determine who was ";1t
fault" whether or not the officer had the right to arrest; and
( 6) It deprives the defendant of the right to rely on appearances at the time and place of the difficulty. and fixes his
right to rely on sclf-defem:e an actual necessity as it appears to
the jury.
The Court overruled the foregoing objections of Counsel
for Defendant to Instruction No. 9 offered on behalf of the
Commonwealth. and granted this instruction, to which, action
of the Court the Defendant, by counsel. duly and prope?Trex:ceftcd.
COMMONWEAL TH'S INSTRUCTION NO.

10

(Granted)

The Court instructs the jury that murder at Common law
is when a person of sound mind and discretion unlawfully kills
any reasonable creature in being. and in the peace of the Commonwc:alth. with malice aforethought. express or implied. -It
will be observed that the essential ingredient of murder. as defined. is malice. and that it may be either express
page 456 ] or implied malice. Express malice does not mean.
necesr.arily. malice expressed in words, but is de-
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fined to be when the act is done with a sedate and deliberate
mind and formed design which condition of the mind and formed design being a mental condition and not ordinarily susceptible of other kinds or proof. may be evidenced by the external
circumstances attending the execution of the act: such as, for in&eance. lying in wait, seeking an opportunity (antecedent
threats, old grudges). preparation or of like import. and need
net be any special duration before the mortal blow or shot (a
moment is sufficient). Implied malice is where the law implies
malice from the act itself. from which death issues. for instance.
where one, without any sufficient provocation at the time and
without warning. kills another. malice is presumed from want
of provocation.
NOTE: The foregoing I nstrm:tion No. 1 o, offered by the
Commonwealth. was objected to by Counsel for the Defendant.
upon the following grounds:
( 1) Because it is a mere recital of academic principles in
abstract form and is not hypothetical:
( 2) Because it is confusing. and the same recitals are
covered fully by plain statements in the Commonwealth's instructions Nos. 4 and 5: and

page 45 7 ]

( 3) Because it is ambiguous, indefinite. uncertain.
and is not a correct statement of the law applicable
to this case. and because it abounds with argument.
The Court overruled the foregoing objections of Counsel
for Defendant to Instruction No. 1 o offered on behalf of the
Commonwealth. and granted this instruction, to which action
of the Court the Defendant. by counsel. duly and properly excepted.

COMMONWEAL TH'S INSTRUCTION NO.

11

(Granted)

The Court further tells· the jury that. in determining the
weight to be given to the testimony of different witnesses in this
case. the jury are authorized to consider the relationship of the
witnesses to the parties, if the same is proved; their interest, if
any. in the result of this case. their temper, feeling, or bias. if
any has been shown: their demeanor while testifying. their apparent intelligence. and their means of information: and to give
such credit to the testimony of such witnesses as under all the
circumstances such witness seems to be entitled to.
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COMMON\VEAL TH'S INSTRUCTION NO.

12

(Granted)

The Court instructs the jury. as a matter of law. that in
considering the case the jury arc not to go beyond
page 458 J the evidence to hunt up doubts. nor must they entertain such doubts as are merely chimerical or conjc:.:tural. A doubt. to justify an acquittal. must be reasonable
doubt. and it must arise from a candid and impartial investigation of al I the evidence in the case, and unless it is such that.
were tbe same kind of doubt interposed in the graver transactions of life. it would cause a reasonable and prudent man to
hesitate and pause. it is insufficient to authorize a verdict of not
guilty. If. after considering all the evidence you can ~ay that yon
have an abiding conviction of the truth of the charge, you are
satisfied beyond a reasonable doubt.
COMMON\VEAL TH'S INSTRUCTION NO. 13 <Gran~ed)
The Court instructs the jury that while appearing in a
public place under the influence of intoxicants constitutes a violation of the law. yet the court tells the jury that such violation
constitutes only a misdeameanor. and the officers of this Commonwealth are authorized to make an arrest for a misdemeanor
committed in the presence of such officers without a warrant. It
is the duty of the officer. before making an arrest for misdemeanor. without a warrant, to use reasonable care to ascertain
whether such person is intoxicated or nol.
page 459 ] NOTE: The foregoing Instruction No. 13, offered by the Commonwealth. was objected, to by
Coumcl for the Defendant. upon the following grounds:'--<1 )

Because the law is not stated correctly.

( 2)
The officer had a right to act on appearances at the
time and place and under the circumstances of the arrest and the
jury must view the matter from the standpoint of an officer in
the discharge of his duty and they are not permitted to determine
the matter from the standpoint of the jury at the time of the
trial.
( 3) The instruction should have explained that the reasonable care should be determined from the standpoint of one
engaged in like business under the then existing facts and circumstances: and
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( 4) Because the law docs not require an officer to try a
ca~e before an arrest is made.
The Court overruled the foregoing objections of Counsel
for the Defendant to Instruction No. 1 3 offered on behalf of
the Commonwealth. and granted this instruction. to which
action of the Court the Defendant. by counsel. duly and properly excepted.
·
page 460 J Whereupon, the Defendant. by Counsel. requested the Court to give to the Jury the following in: t ructions, on behalf of the Defendant:
DEFENDANT'S INSTRUCTION NO.

1

(Granted)

The Court instructs the jury that intoxication in a public
place is a violation of the law, and that it is the duty of every
peace officer to arrest any person who appears in a public place
under the influence of an intoxicant and in chis connection the
Court further tells the jury that if you believe from the evidence
that the deceased. Foy Dotson, was upon the public highway or
street of the town of Cleveland under the influence of an intoxicant, in the presence of the defendant. then it was the duty
of the defendant to place him under arrest.
The Court further instructs the jury that an officer in the
di~charge of his duty represents the majesty of the law and it is
the duty of all persons to render prompt and willing obedience
to him in the discharge of his duty.
By Mr. Griffith:
_-->,.Ve object to chis instruction because it docs not correctly
. state the law. It is admitted he had no warrant and Foy Dotson
wasn·c doing anything. Mr. McReynolds said he saw no evidence
of disorder there.

By The Court:
I will add "in the presence of the defendant."
( Note: These words were inserted in the instruction by the
Court. as indicated by underscoring in copying the instruction
above.)
page 46 1

]

By Judge Lively:
We desire co except to the action of the Court in making
this change in the instruction. because we think it will be misleading to the jury. and it will be argued from this change which
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the Court is permitting that the defendant had no right to arrest
this man unless he was drunk and in his presence there prior to
the time of the arrest. \Ve think the instruction as prepared correctly states the law as applicable to this case, and that the
change h. ng made is misleading to the jury and prejudicial
to the defendant.
( NOTE: This instruction was amended by the Court and
given as amcndd, lo which action of the Court the Defendant. by coun~el. du! y and proper! y excepted.)
DEFENDANT'S INSTRUCTION NO. II (Granted)
The Court further instructs the jury that a peace officer
wbo is rcs·sred while attempting to make a legal arrest. may
1epel force by force even to the extent of taking the life of one
1estisting lawful arrest, and the Court further tells the jury
that an officer acting in the discharge of his duty. is prim:iriiy.
u:itl/n r~asonah/e limitations. the judge of r:1~·
page 462 ) force reasonably required to be m:ed under th:? c:rcumstances. and the Court further instruct, tl1c
jury that an officer acting in the discharge of his duty will l;e
presumed to have acted in good faith and to have used no more
force than reawnably appeared to him to be nece:;sary.
By Mr. Griffith:
Dcfcndan't Instruction No. 2 is objected to because it
doesn't correctly state the law. I think the rule is it must be within reasonable limitations and in the exercise of reasonable prudence and care. You cannot just say the officer is the jud~ and
step at that. I think the words "within rea~onable limitations"
i;hould be added. I don't think any presumption of fact arises in
this casc either.
NOTE: The Court amended this instruction by inserting
the wcrds "within reasonablc limitations" as shown by under~coring in copying the instruction above. to which action of the
Court in so amending the instruction. the Defendant. by Counrel. duly and properly excepted.
DEFENDANT'S INSTRUCTION NO. Ill (Granted)
The Court instructs the Jury that in cases of the kind here
involved. it is the duty of the jury to keep clearly in mind the
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distinction between the rights and duties of an ofpage 463 ] ficer and those of a private individual. An officer.
as against a law violator, is required to become the
aggressor in the discharge of his legal duty, and in connection
with which the law affords him the utmost protection and recognizes that emergencies arise when an officer cannot be expected to exercise that cool and deliberate· judgment which courts
end juries exercise afterward upon investigation in court, and if
under such circumstances an officer, acting in good faith, makes
an honest mistake the law will not hold him accountable for it.
By Mr. Griffith:
I don't think the No. III correctly state:; the law, and
furtl:·er. it is argumentative. I do not think it is proper to specifically call the attention of the jury to the fact that there is any
difference between those, and it would be prejudicial to the
Commonwealth.
NOTE: This objection was overruled, and the Instruction
granted by the Court as above set out.
DEFENDANT'S INSTRUCTION NO. IV (Granted)
The Court further instructs the jury that when an officer
is engaged in a lawful duty, the law throws around him every
protection to which he is entitled. as a minister of justice. Officers are. within reasonable limits the judges of
page 464 ] the force required to be used to overcome resistance
to arrest: and while acting in good faith, within
reasonable limitations, the law affords them the utmost protection and recognizes that emergencies arise when they are not
,.......-~pected to exercise that cool and deliberate judgment which
courts and juries exercise afterwards upon investigation of the
case in court.
By Mr. Griffith:
I think this should have inserted in it "within reasonable
limitations". It comes back to the same objections as to Instruction No. III.
NOTE: Thereupon the Court amended the instruction by
inserting the words "within reasonable limitations" as indicated
by underscoring in copying the instruction above, to which action of the Court, in so amending said instruction, the Defendant. by counsel, duly and properly excepted.
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DEFENDANT'S INSTRUCTION NO. V (Granted)
The Court instructs the Jury that the indictment is no
evidence of the guilt of defendant: that the defendant is presumed to be innocent of the offense charged: that this presumption
goes with the accmed throughout the trial and appl:es at every
:·tage thereof: tbt the burden is upon the Commonwealth to
prove the guilt of the defendant beyond every
pge 465 J rcaconable doubt. If. therefore. from a consideration of the whole case. there exists in the mind of
the jury a reasonable doubt as to the guilt of the accused, they
must find him not guilty.
NOTE: This instruction was granted without objection.
DEFENDANT'S INSTRUCTION NO. VI /Granted)
The Court imtructs the Jury that where in the performance of his duty. an officer is attacked and when from the natme
of the attack he reasonably believe~ that there is de3ign to tak-?
bis life or do him great bodily harm, tben the killing of assailan.:
under such cirumstances is justifiable. although it may afterward appear that no real danger existed.
By Mr. Griffith:
I think there is a word left out of that instruction. I think
it should be "if he reasonably believes". I think the word "rcaS··
onably" should be inserted.
By Judge Lively:
I think that is incorrect. If an officer acting in good faith
makes a mistake, I think the law takes care of him. When you
have an officer acting in good faith in the performance of his
duty, that is as far as the law requires him to go.
By The Court:
I am going to add the word "reasonably" in the third line
of this instruction.
page 466 J By Judge Lively:
The change in Instruction No. VI made by the
Court. at the request of Counsel for the Commonwealth. is objected and excepted to. because. as understood by Counsel for
the Defendant. an officer acting in line of his duty. and in good
faith. is protected. and his conduct under such circumstances. is
not to be judged by what the jury may think is a reasonable
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standard: in other words, it is a question of official duty and
good faith where an officer is concerned.
DEFENDANT'S INSTRUCTION NO. VII (Granted)
The Court further instructs the jury that as to the imminency of the danger which threatened defendant and the necess:ty of the killing. the prisoner is the judge: and the jury must
pass upon the defendant's action in the premises, viewing said
action from the defendant's standpoint at the time of the killing; and if the jury believe from all of the facts and circumr!ances in the ca~e. when viewed from the standpoint of the
prisoner at the time of the killing. that the defendant reasonably believed the danger imminent. and that the killing was
necessary to preserve his life, or to protect him from great
bodily harm, then he was excusable for using a deadly weapon
in his defense and the jury should find the defendant not
guilty.
page 467 ] NOTE: Instruction No. VII was granted without
objection.
DEFENDANT'S INSTRUCTION NO. VIII (Granted)
The Court instructs the jury that if you believe from the
evidence that defendant, an officer, undertook in a lawful manner to arrest the deceased, Foy Dotson, and that decedent made
an assault on defendant, and knocked him down and was contim!i;,g the assault and trying to take defendant's revolver or
that defendant reasonably believed that was decedent's purpose,
and that defendant reasonably believed that said decedent intended to kill him or do him serious bGdily harm, and there
· was imminent danger, or apparent danger of carrying such derign into immediate execution. then the killing of Foy Dotson
by defendant, was justifiable homicide. and the jury must find
him not guilty: and the Court further instructs the jury that if
you have any reasonable doubt as to whether the facts of the
case are as above stated then you must give defendant the benefit of such doubt and find him not guilt.
NOTE: This instruction was granted without objection.
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DEFENDANT'S INSTRUCTION NO. IX (Granted)
The Court instructs the jury that while an officer cannot
arbitrarily. that is without any reason, kill one whom he is
reeking to arrest, yet if the arrest sought to be
page 468 ] made is a proper one, and if the violator resists arrest and assaults the officer. then if the officer acts
in good faith in assaulting or even killing the party rnught to be
;:ir1 estcd. reasonably believing that such action is necessary to
!:ave himself from death or ser;ous bodily harm at the hands of
bis assailant, then under the law he is justified, and is not guilty
of any offense, and this is true even though the jury may bel:eve
that the officer was not actually in great danger
page 469 ] or any danger or that no such necessity existed.
DEFENDANT'S INSTRUCTION NO. X (Granted)
The Court instructs the jury that the credibilil y of t~1e
witnes~es is a question exclusiveiy for the jury. and the bw ;.,
that where a number of witnesses testify dire:cly opposi e to
each other. the jury is not bound to regard the we· g'.1t of f:e
evidence as equally balanced; the jury have the r:ght to dee·mine from the appearance of the witnesses on the stand, their
manner of testifying, and their apparent candor and fairness,
their apparent intelligence, and from all the other surrounding
circumstances appearing on the trial which witnesses are more
worthy of credit. and to give cred:t accordingly.
page 470 J NOTE:
lunch.

At this point Court was recessed for

AFTERNOON SESSION

---- --..,

LEBANON. VIRGINIA. SEPTEMBER 19, 1940
Met at the expiration of the recess.
Present: Same parties as heretofore noted.

By The Court:
Gentlemen, I have marked the instructions as will give
them. You can make your objections later. if you desire to
make any.
By Judge Lively:
We desire to again move the Court to declare a mistrial ir
this case. on account of the admission of the statements and acts
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of Bill Sykes. The transaction between Bill Sykes and Shoffner
Dct:cn, so far as this defendant is concerned, was an entirely
,cparate and distinct transaction. Not only is this true, but certainly a part of the statements and acts admitted in evidence
were acts and statements testified to have been done and made
some considerable time after the killing. and after the defendant
left the scene of the kilting. The statements are, or at least may
l:e. highly prejudicial to the defendant.
We desire to add to this motion, and as a further ground
for sustaining it. the permitting of attorneys for the Common"
wealth to interrogate witnesses time and time again
'\
iJ~ge 4 7 r ] to the effect that Brad McReynolds. the defendant,
'did not tell anybody there at the time that he had
'\been knocked down, and had killed this man while he was on
~e ground, and did not tell anyone how the transaction occur. .,•. There could be no purpose in offering this evidence except
\:-y to have the jury draw an inference that the transaction
.10t occur the way in which the defendant testifies it did achy reason of his failure to tell of the transaction or explain
· hat time. Under the law he was under no duty to tell of
,1nsaction or make any explanation, and no such inference
··anted or proper.
that contention be not correct. then all such evidence is
·rial. and in any event these things arc prejudicial to the
' ,,t.
::2ourt:
_ reasons heretofore stated on similar motions made on
of the defendant. the Court has stated its views with ref~cence to this aspect of the case. Therefore. the Court overrules
,he motion to discharge the jury.
By Judge Lively:
The defendant. by counsel. excepts to the action of the
Court, and now moves the Court to instruct the jury that any
aatements or conduct of Bill Sykes there at the time of the difficulty or thereafter, are entirely immaterial. and that they con!:titute no evidence of the transaction so far as the defendant
here is concerned, and that no inferences can be
page 4 72 ] drawn from chem to any extent, indicating any
wrongful conduct on the part of the defendant,
and further moves the Court to instruct the jury that no inference of guilt can be drawn from the failure of the defendant to
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tell or to make a statement of bow the transaction occurred there
at the time or thereafter.
By The Court:
The Court declines to give any instruction whatever as to
,he weight and credibility of the evidence given by the witness
Sykes. The Court. however. does not decl:ne to give an instrucLion as to general presumptions of innocence of the defendant.
:f his counsel present it on their own motion.
By Judge Lively:
I think there is an instruction on the presumption of innocence.
By The Court:
/
If there is such instruction all right. The fact he did c/
didn't give an account is for the jury. The instruction the COi"'
r.as in mind to give the Court thinks amply covers the aspec/
(
:bis case.

By Judge Lively:
Defendant. by counsel. excepts.

i

NOTE: The instructions as above set out were th(II
to the jury.
The case was then argued by counsel.
page 4 73 J NOTE: During the argument of Mr. ,,
who opened the argument for the Comm
lhe following proceedings were had:
By Mr. Griffith:
*,:,*They grabbed their .guns and ran down there (intc.
rupted).
By Judge Lively:
That statement is objected to. because it is without evidence to support it, that is the statement that they grabbed their
guns and ran down there.

By The Court:
Go ahead.
By Judge Lively:
Exception.
NOTE: The opening argument on behalf of the Defendant was made by Mr. Burns.

/
1
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NOTE: Thereupon the case was argued by Mr. Warren,
of counsel for the Commonwealth.
page 474 ] By Mr. Warren:
If the Court please. and you Gentlemen of the
Jury, we are about to reach the end of a long and arduous tiral.
and I want to express to you my appreciation of the courtesy
you have given counsel and the witnesses.
Not one time during the argument just preceding me by
Defendant"s counsel. did he ever approach the evidence as to
the guilt or innocence of the Defendant. He followed the defemc of making a smoke screen. kicking up dust. attacking the
w;tnc:sses, bemeaning the witnesses_ and calling them by every
name bis vitrilic tongue could conjure up.
Now let's get back to earth. We have a serious question
here to consider.
It is true this man did not live in the upper strata of life.
Probably under this evidence. and it is true he probably did not
occupy a high station in life. and it is true he was guilty perhaps of petty crime. but not one witness has come upon this
stand to tell you that man ever committed a crime to involve
moral turpitude, not one witness who has told you he. a man
who cannot meet the charges brought against him, has ever
been convicted of a felony. Thousands and thousands of boys
in their indiscretion and in sowing their wild oats. have committed misdemeanors and been apprehended and punished, but
that doesn't say they are the things these gentlemen
475
] have called them, and that does not say they canpage
not tell the truth. and I challenge the two gentle!}letl"-,vho are to follow me. and the gentleman who preceded
_.,,-~me. to show where there is a one of them in this case who is a
confirmed bootlegger, or bootlegger at all.
It came from their
opening statement and questions asked which were denied, and
intimations and accusations. but not one single bit of evidence
has been introduced to show they were bootleggers. You might
infer under the evidence the poor dead boy may have engaged in
the sale of liquor, and my friend says he was guilty of mass violations of the law of Virginia. He was never more in error in his
life. with all deference to the distinguished gentleman. He said
he was guilty of transporting liquor. and the State of Virginia
invites the public to come to their stores and buy not in excess
cf one gallon at a time. The man who testified what they got at
St. Paul testified Foy Dotson got one gallon, and he got a pint
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and another boy a pine, and that they drank the two pints that
day. Now as I remember-it, that is the evidence, and he didn't
t:ay anything about two gallons. Where was there a Violation of
the law in that? That is an accusation that should not be
brought here to muddy the water, but, the question here is, was
this man Brad McReynolds guilty of taking the life of a citizen
of the Commonwealth. humble though he may have been, has
he shed his blood contrary to the law of this land?
page 4 76 ] If he has. then in the preservation of the rights
and liberties of every man and woman who are all
created equal. he should be punished, and if he has not, then
turn the Defendant loose.
Now let's get down to the evidence. Was he guilty of
shooting en the highway an· old pistol with the spring broken,
With one shell in it. The evidence is he fired that pistol one time
alcng tbe road. If they fired within one hundred yards of the
read they committed a misdemeanor. \Vould that justify hi:;
killing? Should he be killed for that? Conceding he shot tha:cld pistol one time that did not justify Brad McReynolds in
taking the life of Foy Dotson, and I say shame upon you. t'.1:1:
you will emphasize that feature of the evidence in this cas-e, and
absolutely ignore tbe evidence that bears upon the g:.iilt or innocence of this man.
Was this man drunk? There is no evidence he was drunk
en the way from St. Paul over carrying that liquor. T;1ere was
c;vidence he was drunk on the streets of his own home town, but
no evidence he was drunk on the way from St. Paul. Let's be
fair. We have got to go by the evidence that came to you from
this witness stand, not upon assumption and the imagination
and statements of counrel without evidence upon which to b'.'c:e
them.
Was he guilty of a violation of the law in picking
page 477 ] up a lewd woman? If there is one scintilla of evidence in this case. except the fact she was sitting in
that car. never said a word. or committed an act, or a thing that
was dirnrderly, or that was improper, or that she was impare,
bad woman. I will quit. She might have been as pure as Mary's
little lamb he talked about, or as red as a scarlet woman, such as
is mentioned in the Bible. but there is no evidence in this case
to show what she was. and you have no right to tell this jury
she was a scarlet woman. Now let's be fair. and get the brush
out of the way in this case. I challenge the gentlemen to show
me any law that says if a woman meets me on the road. scarlet
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though she may be, and I picked her up and carried her within
the bounds of the state, not for any immoral purposes, that I
have violated any law, and that indictment falls flat, and that is
just another smoke screen and effort to divert you from the real
issues in this case.
I am not arguing this case from any vindictive motive,
and I have no feeling against Brad McReynolds. I have not
known him personally. but I have known who he was for
f,ometime in this county. I have seen him coming and going here,
and I have known he was an-officer, and I haven't the slightest
reeling aginst him, but it is purely a duty I have to perform in
this case. and to the best of my ability fairly to
page 4 78 ] Brad McReynolds and fairly to the Commonwealth of Virginia, and let you gentlemen be the
arbiters, and I don't propose to charge Brad McReynolds with
one thing outside of this record, and that the record will not
justify. I would stultify myself if I did.
Now there are the indictments he brings against the dead
man. whm:e lips have been sealed.
He says he would like to take you home. into the heart of
}'our family, and sit around your fireside and talk this case over
with you, and tell you about the old man who raised nine boys.
all of whom were honorable and upright men, and I say there is
not one scintilla of evidence in this case to justify that statement.
There is evidence of his good character. but none as to his family. Let's be fair again.
I might say I would like to take you down to the little
town of Cleveland. out in the outskirts, on a bank, where there
is a weather- beaten cottage. with a porch that leans with age,
-d'ie floor of which is decayed. and I would like to show you an
old white-haired mother. who sits there and trembles with the
palsy of age, and grieves for the loss of her boy. I would like to
show you that picture. Then I would like for the gentlemen to
look at that picture and come back to you and say because Foy
Dorson was a bootlegger, because he was guilty of a misdemeanor. because he went to St. Paul and got whisky
page 479 ] from a store to which the State of Virginia invited
him. and because he has not had the opportunity
to be of high character. then you have to kill him.
That is another picture. That is a picture from life's other
side.
Now he was not a man of the highest character under this
evidence. I didn't know him. But. he possessed a human soul.
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He was born and bred under the stars and stripes that float over
you and me. He was born under the rights given him by the
constilUtion of this great country, and he is entitled to as much
consideration as the gentlemen who bring these charges against
him while he deeps over here on the hillside. You get away
from that princip'.e. You say lead off into the belief that because
he is a misdemeancnt and because he is bumble, and because he
is ignorant. and bccau~c he had not had an opportunity to cultivate the finer things of life. and sometimes violated petty laws.
that to kill him means nothing. Get away from that and see
where your institutions of government go. watch that flag unfold and unfcld at your gate, and listen to the whirring of the
bombers over your head;, get away from it. turn Brad Mc Reynolds loose. because Foy Dotson was a misdemeanent, and you
will see· the institution of your government tumble. and he:tr
the zooming of the bombing planes, and civili~apage 480 ] tion fade away. and your liberty go out of e·,i~rence. That is what I am advocating here today. and
if this evidence justifies it just because he was that type of man
don't turn Brad McReynolds loose on that ground. but yoa
must turn him loose because in your heart you can say "I believe
under this evidence he was justified, he exercised reasonable prudence in bel:eving that man was going to do him great bodily
harm. therefore, he had a r:ght to shoot him".
Witnesses who said he held that man's right hand with his
and shot him with his left were who? Russell Artrip. He has
been in jail. yes. He has been impe:iched and is he unworthy of
belief? Why the way you have covered this county for evidence.
if you could have impeached this man you would have done it.
but the record is silent. and you haven't brought a man or
man here who would ~ay they wouldn't believe him on oath.
Then the presumption follows that you could not get them to
come. because they wouldn't say it. Impeach every man who
has been convicted of a misdemeanor and half of this country,
beys. young men and old men will be rendered infamous.
Carlyle Owens. an ex-convict. He is entitled to be impeached. His record impeaches him, but the law is that he can
ce believed if he is corroborated by credible testimony. I will
grant you he stands impeached in every court. His
page 48 1 ] evidence is weak. and you have a right to take
that into consideration, but when he is corroborated by credible evidence you have a right to believe him. and he
can tell the truth. convict though he is.

wc:r-
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Woody Smith. I don't know his family, but he has got
sense, red-headed, rough-neck, and he told you a straight story
about what happened at that car, and that that unfortunate boy
~toad there with his hands up. and when Bill Sykes and the
other boy went into a scuffle for some reason the other jerked
loose. and he jerked his pistol and put a bullet through his body.
It may have been fear that this fellow was going to lick him,
and he may have thought I had better get rid of him quick, I will
shoot him. and a minute afterward Bill said. "Shut up, or I will
shoot you in two and there will be two of you laying there instead of one.'' That is part of the res gestae, pare of the transaclion there. {Interrupted).
By Judge Lively:
We object to that argument.
By The Court:
Overruled.
By Judge Lively:
Exception.
By Mr. Warren:
(Continuing). They come to find these boys. Bill wasn't
with Brad on this part. Bill said the boy came up and told us
some drunks were down there, and he didn't call any names,
and I said then. "How in the name of common sense then did
you go to that car like a bee martin going to its
page 482 ] box?" They went straight from his house to that
car, and then when Brad comes along he contradic~Bill. and says "My nephew told me the men's names."
Contradiction! When witnesses who have a common cause contradict each other, and one has had an opportunity to hear the
other testify and see his mistakes, he has an opportunity to try
to correct those mistakes and contradict the man jointly indictwith him. That is the weakness of that testimony.
Shoffner Doson. I will pass him by. He is interested. He
stood there and saw the brother of his childhood shot down in
cold blood, he says, and I believe this evidence justifies you and
any other man in believing it.
Coster Counts, a clean-looking country boy, never been
arrested, had no feeling against the officers, but you sought to
throw a cloud over him by asking him about some sheep that
belonged to his own father, and he told you a straight tale. He is
not a "filth columnist," and I warrant if you go to that boy's
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home and see his daddy and his good mother that they are good.
honest people. but because they have not had the opportunity
of educational influences you call them anarchist and "filth
columnist" and (interrupted).
By Judge Lively:
We object to that because it is calculated to inflame and appeal to the passion and prejudice the jury and i,;
page 483 ] not warranted by the evidence in the case.
By The Court:
Overruled.
By Judge Lively:
Exception.
By Mr. Warren:
(Continuing). But there is one man they had to adm:t
was all right, and that was this clean, up-right fellow by t::c
name of Gaines Snead, and the gentleman who preceded me sa:d
be wanted to leave Gaines Snead out of the classification he p.it
these other witnes~es in. because Gaines told the truth, and if m
told the truth the other boys told the truth. He said "I d:dn't
see the shot fired, but the instant I looked he was falling." He
couldn't have been on the ground. They vouch for the integrity
of Gaines Snead. The boy could not have been down on the
ground if he fell when Gaines saw him, in this position falling
straight back, and Gaines saw it. and if he had been down on the
ground Gaines would have seen that. if they had been on the
ground fighting. He saw this, and he corroborate,, in the 1!)ain,
every single man who testified he saw it. Now that is the evidence for the Commonwealth.
You have a right. Gentlemen of the Jury. to take into consideration any threats that were made.
\Vcll, let's see. Walter Dungan. He was arrested and
brought in here and tried. Did he come clear? I don't know
whether he come clear or was convicted. but a
page 484 ] 1o.oo fine was the most that could have been put
on him. He says he heard Brad McReynolds make
the remark as they passed Fey's car "If I ever have to fool with
chat fellow again or arrest him. it will just be too bad." And on
the 18th day of May. 1940 he had to arrest him and lo and behold it was too bad for poor Foy Dotson. That ties up. That
dove-tails, that is logical. and follows in sequence. You just
can't get away from it.
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There is a great deal of this evidence I am going to pass
over. and not try to argue. I am just going to comment upon the
testimony with which this man tries to clear himself.
Bill Sykes tells you about taking that boy out of the car,
one on each side, with McReynolds holding his right arm and
Bill ahold of his left arm, and Bill says this man walked up and
~truck him in the back of the head. but Shoff says different, and
Bill turned in his grasp and then they went into a scuffle. Why
didn't Bill see any more? He was there. Right there close together and he had just turned away from McReynolds. Why
d:dn't he see some more? I don't know. But he is charged with
the same crime. If he didn't see any more, if he didn't do any
more than that, and I were Commonwealth's Attorney, and if
I knew he didn't see any more, or do any more than that, I
would be in favor of nol-prossing the case against Bill, but Bill
was there, and says he didn't see any more.
page 485 ] Now I did not put McReynolds on the floor, as
my distinguished friend said. He first asked me to
get down. and I said, "No, I don't want to soil my clothes, you
were the man that was down." and you saw him pull me over
and I went through the motions, and he said he got the gun
over here lindicating) and put it around here. and bent his arm
so as to shoot that boy straight through the body. The natural
thing would have been to stick it against his abdomen and fire
in the chest, but he bends his arm around and shoots him straight
through here (indicating), and I submit to you he couldn't have
done it to have saved his soul lying there as he says he did, as
nearly on the level with the body as he says, to save his life; but,
h9~sy for him to have held it up and put it straight through
"and, in my humble judgment, chat is the way it was done gentlemen. Out of all the evidence. has he brought anybody to corroborate him except his brother-in-law and the little boy and I
am not going to comment on him at all. A fine little fellow.
who came along and told the same tale his daddy did,- you
have seen a little fellow go along in the snow and stick to his
daddy's tracks, stepping right in his daddy's tracks. He may
have to stretch his legs a little sometimes, but he will try it, and
that is all I have to say about little Billy Grizzle.
And then he says he didn't talk to Coster Counts.
page 486 ] and then later he said, "Well, I talked to him generally," and Coster Counts says he related the facts
to me as he told them here and asked me if I would swear it.
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That is- the evidence with wbich he seeks to defend himself. He
says, "I had reasonable grounds to believe, when I had just
£earched him from head to toe, or sufficient to know he was not
armed, he was a stronger and larger man than I. and I was
afraid of him,-if he was a big man, look at his waist-band and
the size of these trousers (holding up Foy Dotson's trousers before the jury), he says that was the man that struck fear to his
craven heart, and he drew his gun and took his life, and now
he says "turn me loose on self-defense."
Can you do it? I don't know. Lay your hands upon your
heart and decide the question.
Again I wish to thank you for your attention. I have enjoyed being in Russell County. and I leave this case with you,
1:atisfied you will do what your conscience tells you is right and
just between the Commonwealth and Brad McReynolds.
( \Vhereupon the case was then argued by Mr. Long of
counsel for the Defendant.)
NOTE: Thereupon. at 5 :05 o'clock p.m .. the Court adjourned until 9:00 o·clock tomorrow morn'ng.
page 487 ] September. 19, r940
MORNING SESSION
LEBANON. VIRGINIA. SEPTEMBER 19. 1 940
The Court met pursuant to adjournment of yesterday, at
a.m.
Present: Same parties as heretofore noted, with the exception of Mr. George M. Warren. who was not present.

9.02

By The Court:
Proceed with your argument.
NOTE:Whereupon the case was argued by Judge Lively.
of counsel for the Defendant. following which the closing argument was made by Mr. Fuller, Commonwea1th·s Attorney.
as follows:
By Mr. Fuller:
If the Court please. and you gentlemen of the Jury, I am
quite confident that you gentlemen arc glad to see this case
drawing to a close. This will l?e the last speech that will be inflicted upon you, and I know you are glad of that. I want to
thank each and every one of you for the patience you have exhibited and the careful attention you have given during the al-
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most four days of this trial. I don't know just what to say in
the argument of this case. Now one thing that I am not going
to indulge in is personalities. My learned friend got up here and
that was one of the first things he said, that he wasn't going to
engage in personalities, and did you ever hear a bunch of men
and women receive such vitrilic and abusive bepage 488 ] meanings from a man in your life? Now he praises
Sheriff Combs, and can praise him, too. We have
been associated together for a long time. The Attorney for the
Commonwealth and the Sheriff have to work together, and
l want to say to you that he and all of his deputies have discharged faithfully every trust I have imposed upon them, and
have done it creditably. l have no abuse for Mr. Combs whatever. I have entrusted things to him and he has discharged his
duty faithfully. The officers have been faithful to me, and I
have done all I could to be faithful to them, and I have helped
them in every way I could, and they have been loyal and faithful to me, and it is a painful duty that rests upon me to come
here and have to prosecute and officer who has transgressed the
law. but I did not make the law. I had nothing to do with it.
Not a thing in the world. but the law is the law. and he who
tram:gresses it must pay the penalty, whether he be officer. layman, priest. king or potentate. it doesn't make any difference,
you cannot throw your official robs around you and from under thrn:e robes commit a vile crime and think that those official
robes will save you from paying for that crime any more than
it would a private citizen or layman.
Before I get into the discussion of the principal parts of
,
the evidence of this case I want to say I have sat
"\ge 489 ] here for about four hours of argument and I have
\
a little over an hour, but I don't have to take it, so
t worry, but I failed to hear those who represent the deant touch the evidence in any material way.
I want to refer to and pay my respect to my distinguished
·4 here, whom I love very much. He said he would like to
to your homes and give you a fireside chat, and if he
't tell you any more about this case in his fireside chat than
were told here. you wouldn't be any more enlightened than
J are. He would tell you about the '"filth columnists" and an
.-convict who was driving the car. and he says you cannot bc've him because he is an ex-convict. That boy has paid bis debt
·,he state and I wonder whether you would rather believe a
'·.
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man who has paid his debt to the state already. and is squan
with the state, than one who is swearing to keep from payin~
that debt to the state? He is a learned. able. distinguished lawyer,
and a poet. and in addition to that he is one of the best at thE
multiplication table I have ever seen. The evidence showed that
a gallon and two pints of liquor were bought, and bought legally. and transported legally. and he multiplied that by two anc
made it two gallons and three pints. What a wonderful mathematician l:e must be. and then he said they came along the roac
shooting. bang, bang. bang, bang. and the evidenc£
page 490 ] showed there was only one bang. so he multiplied
that by four. It would be unfortunate for this ba1
to be deprived of hi3 services and his wise counsel. and his abh
and wonderful attainments. but what a pity that the little children are being deprived of his ability to teach the multiplicatio11
table. There was one bang. according to the evidence, and hE
multiplied that by three or four.
And then he got into his poetry. He told you that Maq
had a little lamb, its fleece was white as snow. He took it into ;
ccal mine and it came out black as coal. I am not a poet. I nevei
have been and never expect to be. But, of course. that is a n•trs·
ery rhyme. and probably in his se~ond childhood he can switd
it a little for a Mother-Goose rhyme, but if I were going tc
write a parody on that, I would say something like this:
· ·Burns had a little ram
Its face was black as soot
And he and Long and Lively
Tried to ram it down your throat."
And do you know what they tried to ram down y0111
throat? It is all those side issues the Court told you and t r ,r
counsel a hundred times or more during the introduction or/
evidence that it was immaterial. it was collateral issues. an/
no bearing on this case. and the only reaso'
page 49 1 ] Court let it in was to suit the fancy of the cc
on the other side, because if he had not, we ,
have been here till Christmas listening to the objections a f'
ceptions of (interrupted).
By Judge Lively:
I object to that statement, your Honor. The evidence
ferred to was material. and let in by the Court for the purpcy
stated.
1

I
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By The Court:
That is what the Court told the Jury. Go ahead.
By Mr. Fuller:
(Continuing) Then if you want to write another little
poem you might say that:
"Brad was in a little jam
His fate was dark as coal
But Burns and Lively and Long
G
Told you if we can paint them
As black as your case seems to us,
Maybe we can pull you out of the hole."
And that is what they have tried to do to these witnesses,
their protestations to the contrary notwithstanding.
And then going further with the multiplication able. This
wonderful mathematician multiplied these crimes he said he
committed, and he finally got them up to six. He must have
multiplied them by,-I don't know how many. Mr. Warren
took care of that very well yesterday.
And then he referred to Kate Smith, and she muse have
been multiplied by two.
page 492 ] Then he said they were all moonshiners, the witnesses were. and he must have multiplied that by
a thousand, because no witness told you who testified in this case
that anyone was a moonshiner.
This record only discloses one McReynolds. Brad McReynolds and yet he multiplied that by nine. and he said there were
nine of the boys and he added the old man in, and that made
Len. He can add, too.
Then they talk about this mysterious woman these boys
had with them. They asked practically every witness that went
on the stand, on both sides, about this mysterious WOJ1lan, and
nobody knew her name or who she was or anything about her,
:ind yet without any evidence they come here and tell you everything but her height. color of her eyes, waist measure and the
cize of shoes she wears. They seem to know everything when
Lbey started to argue. but when they were trying to get the
evidence they got none. so they supplied it. Why don't they
give us her name and address and the size shoes she wears. and
:he color of her eyes, and her waist measure and everything else
:'!bout her? We don't know her. They called her everything
:hat could be thought of. I don't know who she was, but they
rvidently do. None of the witnesses did. but counsel, all three
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of lhem. seemed to know it very well.
New my good friend. Mr. Long.-1 am sorry he
is not here. He started his argument here by saying
~omelhing to this effect: That Griffith had taken the position
:·hat Foy Dot~on was sober. and that Warren had taken the
Then he asked this question: "What
position he was drunk.
po~ition will Mr. Fuller take in regard to Foy's being drunk?"
( am going to say this to you: I don't know whether he was
drunk•or not. But, according to the evidence he was a mighty
i :ck man. He h:td vomited out here at Stoot's, according to the
Defendant's testimony. and he had vomited .over at Cleveland.
according to the Defendant's testimony, and he was sitting with
his head in the window when these officers jerked him out of
Lbe car. Bill Sykes said he was drunk. Brad McReynolds said
!:-e was drunk. and Long said yesterday he was "awful drunk."
Well. lhe drunker he was the worse it is for Brad. Foy Dotson.
a linlc man, that you could reach around his waist. You saw
his trousers exhibited here yesterday, and if he was so drunk he
l::ad been vomiting from five-thirty in the afternoon 10 nine
oclcck at night, he wasn't able to make an assault on a cat. rnu::·1
le~s an officer armed with that big thirty-eight pistol. The
drunker he wa::: the worse it is for you. Let h:m be drunk. He
evidently had been drinking. but a man who is drunk enough
to vomit at five-thirty in the afternoon and conpage 494 ] tinue up to nine oclock at night, is not a'.Jle to do
much fighting. He could not put many people in
peril of their live, especially after they had ~earched him and
knew he was unarmed, and so far as this evidence discloses he
didn't even have a pocket knife or anything on his person, except that little pair of thin trom:ers and a white shirt. Now, if an
officer cannot handle a man like that, who is as drunk as they
~ay he was, and who had been vomiting for three or four hours.
he had better be in some other kind of business.
Long said he was so drunk he was slobbering at the mouth,
with his head over in the window. He made him drunker than
any of the witnesses did. If he was sober they had no right to
touch him, but the Court told you this. whether he was drunk
or not, the Court told you: "The Court instructs the jury that
while appearing in a public place under the influence of intoxicants constitutes a violation of the law. yet the Court tells the
Jury chat such violation constitutes only a misdemeanor and the
officers of this Commonwealth are authorized to make an arrest for a rni~demeanor committed in the presence of such officer
page 493

J
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without a warrant. It is the duty of an officer before making an
arrest for a misdemeanor, without a warrant, to use reasonable
care to ascertain whether such person is intoxicated
page 495 ] or not."
Now what care did they use? They went down
there. without speaking to him, or saying anything to him,
"You are under arrest, come out of there," and out they jerked
him, and up the street they went, and Shoff came along and
said: "\Vhat have you got my brother for?" And Bill turned
around and said: "You damned son-of-a-bitch, it is none of
your business," and Shoff hit him. Did he just hit him once for
calling him that? I wonder how many licks these gentlemen are
entitled to for the vitrilic tongue they have displayed as to
every witness who testified in this case, right many or not?
Then Mr. Long is pretty good at multiplying, too. He
ought to have been a school teacher. Why he said that Mr. McReynolds had a wife and several children, without any evidence
in this case as to that. You are supposed to argue the evidence,
and if I argue anything that is not in the evidence in this case,
gentlemen pay no attention to it. I may go afield like these other
gentlemen, but I hope not. But he added on to that that every
witness who testified for the Commonwealth was a victim of
Hit!erism, Nazism, and filth and every ill name he could lay his
tongue to. like the other gentlemen who have argued this case
for the Defendant. despite their protestations to the contrary
that no personalities would be used,-Hitlerism. Nazism.
thieves, rogues, bootleggers. moon~iners. withpage 496 ] out any evidence. Why do they do that?
Now let's get this fog out of your eyes and get
down to the real facts in this case.
Mr. Burns excepted Gaines Snead and Dr. Couch from his
vitrilic attack upon all the other witnesses. He excepted those
two. Mr. Long didn't except any and neither did Judge Lively. Long included as those who were victims of Hitlerism, Nazism. filth columnists, whoremongers. liars. bootleggers and
thieves the following: Russell Artrip. Carlyle Owens, Walter
Duncan. Gaines Snead. Carl Jesse. Mrs. Deskin. Kenneth Mawyer. Mrs. Mary Harris. Mrs. Will Richards. Dr. S. C. Couch,
Coster Counts. Woodrow Smith. Dr. James Elliott, Sam Shell
and Mrs. Tom Neil. Long he included them all. Mr. ~urns excepted only two. Why do they do that. Gentlemen of the Jury?
This is a serious business we are engaged in. They do that for
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no purpose, and no other purpose except to bedoud the issue in
ibis case, and every part of their argument is based on that.
Mr. Long said Mr. McReynolds took an oath, and he did.
He took the same oath I took, the same oath the Sheriff took,
the same oath his Honor, who sits on the bench, took, and
among other thing:; 1:c hc1d up his right hand and swore that he
would prote:t and preserve the Constitution of the United
States, the constitution of Virginia and its laws,
page 497 ] and if I remember correctly the constitution of the
United States prov:des, among other th:ngs, that a
man be not deprived of his life, liberty or the pursuit of
happiness, without due process of law. Now if a man is charged
with being intoxicated, and this is all the charge they seem to
make against the deceased, the maximum penalty in that case
could only be a five dollar fine, it is from five to ten dollars, and
the most you can fine a man for getting drunk in a public place
is ten dollars, but that oath Mr. Long said he took provides that
he swore that he would see to it that no man should be depr:vcd
of his life, liberty or pursuit of happiness, without due proce;s
of law, and what did he do? He acted as Judge. Jury and E :ccutioner and took the life and inflicted the death penalty on a
man charged only with an offense that could not be punishd
with more than a ten doI1ar fine. He had an oath to uphold, Mr.
Long said, but did he uphold it? I am asking you that question.
Did he uphold it? Due process of law. Here is what t:1at means,
that if a man is charged with being intoxicated you get a warrant before a Justice of the Peace and take him before the Trial
Justice and try him. (Interrupted).
By Judge Lively:
That is excepted to as being incorrect and contrary to the
im:tructions of the Court. and misleading to the jury, and prejudicial to the Defendant.
page 498 ] By The Court:
Overruled.
By Judge Lively:
Exception.
By Mr. Fuller:
(Continuing). It doesn't mean because he is intoxicated
that the officer has a right to act as the issuing Justice, Judge
and Jury and the Executioner. All this stuff they put in here
just like a drowning man grabbing at a straw. If you are drown-
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ing and you are sinking you will grab at anything. You will
grab at a straw. You will try to throw that smoke screen.
Then Judge Lively was a pretty good mathematician too.
He is pretty good at the multiplication table too. He charged
somebody here with being unscrupulous. I don't know who that
was. Oh. he could not agree with Mr. Burns on Gaines Snead.
Mr. Burns vouched for his truth. He said he was a good man.
and everybody knows he is straight as a string, not a word could
be said against him anywhere. any time or any place. Mr. Burns
vouched for that. and I vouch for it. and I take it that most of
you know him. and know him to be a man of honor and respect
and an upstanding man in his community. (Interrupted).
By Mr. Burns:
I plead not guilty.
By Mr. Fuller:
(Continuing(. But Judge Lively could not agree with Mr.
Burns at all. Oh, he said that Gaines Snead was
page 499 ] biased and prejudiced and for that reason you
could not believe a word he said. I don't believe
you could make Gaines Snead so biased and prejudiced that (interrupted).
By Judge Lively:
I don't like to interrupt the gentleman, but he continues to
misquote counsel. I did not make that statement, and I except to
it.
By Mr. Fuller:
That was the effect of it. I can't quote the exact words.
By Judge Lively:
I didn't make any statement to that effect or substantially
to that effect.
By Mr. Fuller:
He said Gaines Snead was so biased and so prejudiced he
could see all that happened that was favorable to one side and
nothing favorable to the other. Did you not make that statement?
·
By Judge Lively:
Yes, sir, and I stand on it.
By Mr. Fuller:
All right. stand on it. And I tell

you Gentlemen of the
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Jury that Gaines Snead could not be so biased that he would
come into this court room and perjure his soul for that Defendant or the prosecution. or you or me. or his Honor. or anybody
else. and you know it. if you know him. and most of you do.
and if you want to stand on it. stand on it, or lie on it or sit on
it. And he says that Gaine3 Snead could not sec anything favorable to his s:dc. Well. if nothing happened favorpage 500 ] able to his side, who on earth could see it~ If
Gaines Snead had seen anything favorable to you.
he would have told you. He is that kind of man. and the reason
he couldn't tell you anything that happened favorable to your
side was because nothing happened that way.
Yes, he comes on down and he talks about something else
that is not in the evidence, and he says he is powerfully sorry it
is not in the evidence, this petition he spent a half day talking
about here the first day of the tiral. this petition somebody he
claimed had circulated to tq• to raise funds to prosecute a man
for killing a citizen in cold blood. and he complains now because he has not got it, and he talks about the evidence thJt i:;
not here. I haven't got that petition. The evidence shows I
haven't, and never heard of it 'till he mentioned it. N::,!,ody
made up any funds or got up any petition for me. I get no fc~.
except a meady little salary. And then he is not satisfied with
that, so he undertakes to tell you what is in it. He wasn't satisfied even though he said he meant no personality. He wasn't
ratisfied with slandering every witness that came here for the
Commonwealth. every man. woman and child. He wasn't satisfied with that, but he said "if I could get abold of that petition
it would be the honor roll of the Sandy Ridge
page 501 J Bootleggers Convention". \Vhy did he say that?
To try to divert your attention from the issue in
this case and further befuddle your minds and prejudice you
in behalf of this Defendant. Where is the evidence? Where is
;my man from Sandy Ridge that ever testif:ed in this case. and
I believe if you find a man from Sandy Ridge to tc5tify in a case
you ,·vill find a man who will tell you the truth. Yes. slandering
the good people of Sandy Ridge who are not here, and who have
not testified, and why did you do it? Trying to prejudice your
minds and further becloud the issue and throw out a smoke
~creen. That is why he did it.
Now on his multiplication table he picked him out four
theories that he said were lies.
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The first one he said somebody said Foy was not drunk.
It doesn't make any difference whether he was drunk or wasn't.
Some say he was and some say he wasn't. I don't know. I wasn't
there. but let him be either way you want it, fix it any way you
want to have it, it don't make any difference if he .yas drunkyou could have handled him easier. This little waist band here
shows that. that you could reach around him. and;if he wasn't
drunk he had no business bothering him, so there you are. The
drunker you make him the worse it is for you. Just have it your
way.
And he says that Shoff Dotson hit him in the back. He
makes a great hullabaloo about that. When he hit
page 502 J him it didn't jar his gun off, did it?
Now he was in the addition department of the
arithmetic. He has not got to the multiplication table yet. but he
had had another hour he would have got to though.
He said that Brad didn'·t fall on the sidewalk. Well. Mrs.
Deskins said he did. and Kenneth Mawyer said he did. and he is
from Nelson County and disinterested, and hardly knew Brad
McReynolds. and he went over immediately after the shooting
and Brad was standing there and he peeped in his face to see
how he was taking what had happened, and here is what one
witness said. that he was standing with his head kind of down,
and he said. "What did you shoot Foy Dotson for?'' And he
said he lit out up the walk, and he says he never was on the sidewalk, that he never went in the drug store. Brad McReynolds
told you that on the witness stand, and a half dozen citizens or
more. disinterested witnesses. Kenneth Moyer. Mrs. Deskins.and you know what they tried to do to Mrs. Deskins on the
witness stand. Tbey said: "You have had a lot of trouble with
the officers." Trying to prejudice your minds against every witness. honest or dishonest, which ever the case may be. And,
"Hadn't you had there a lot of trouble with the officers?"
"No, sir." "Haven't they come in there and you concealed
drunks in your place?" "No. they never did do
page 503 J that." "How long have you been in the restaurant
business at Cleveland?" And her answer, "Twenl y-seven years." And they didn't bring anyone here to contradict her either. \Vhy did they ask her those questions? To try to
lay a foundation to attack her character and reputation for
truth. Why did they ask her that. and Mrs. Neil. you say who
got mixed up on where this off-set was? She told you that
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Brad McRcynolds came up the sidewalk and he said he didn't,
i.hat he never went in the drug store, but she told you he did.
and everybody that saw him come up this sidewalk saw him go
in the drug store and come back out and go en up the street.
Now let's see what happened. Herc was a boy thirty-seven
years old. married. they say he had beat his wife and wasn't living with his wife. and they make a great speech about that. Mr.
Long spoke I don't know how long about it yesterday.
Herc arc the instructions offered on behalf of the Dcfcnd:rnt. I want }'OU to read these instructions and see if you can find
:mywbcre in tho!:e instructions that beating his wife or being a
bootlegger. or being drunk. or whatever he might have done,
except what happened right at the time, if you can find anything in there that says that is any excuse for killing a man.
then you turn him loose. You won't find it in there, because it is not there. and it is not an excuse. and ii
p;ige 504 ] it had been an excuse it would have been in l~cre.
Now you take another eye witne::s here, Ru:se l
Artrip. Oh. they say he had been in jail. He was up here in jail
for being drunk like lots of good boys arc that get drunk. The
r.tate puts il right up to them and invites them to take it. wanting the revenue. and they buy it and get drunk and then they
get in jail. Now if you can find anything in there that says that.
because Russell Artrip got in jail for being drunk. why you
turn him loose. The fact a man ge:s drunk is no reascm he will
swear a lie. If he did. there would't be many truthful people
left.

And Carlyle Owens. They a:I say he wasn't drunk. and
he state; it just like the rest of them. A man who has already
paid his debt to the state has nothing to g;i=n or lo~e. He !S no
relation to anybody in this case and has nothing to gain or lose
whichever way this ca~e goes. He has already paid his debt. But
here is a man who is swearing to keep from paying his debt.
And then we take Woody Smith. Some say he was drunk
and some say he wasn't I don't know. It don't make any difference, because the Court doesn't tell you you can take that into
consideration at all anywhere in the instructions. and the instructions offered and given in this case are the law
page 505 ] of the case.
Now let's get the smoke screen out of the way and
get down to business. Shoff Dotson. some say he was drunk and
some say he wasn't. It doesn't make any difference. The Court
doem't tell you that is any defense if Shoff Dotson was drunk.

Brad McReynolds vs. Commonwealth of Virginia

35 I

Nobody accused Coster Counts of being drunk. I believe
someone said he was sober, and it doesn't make any difference
if there was a warrant for him for stealing sheep, and the Court
doesn't tell you to pay any attention to that vitrilic attack made
by counsel in his case.
Gaines Snead Wasn't drunk.
Now these boys have lived over there around Cleveland
all their lives, and if these boys and Gaines Snead, and all these
witnesses I have named here were not worthy of belief you could
have brought witnesses here to have impeachd thir character
for truth and veracity. You could have brought witnesses here
to tell this jury they have so conducted themselves they were not
worthy of belief, but you didn't see cause to do that. and the
reason you didn't do it, the proper inference is, that you
couldn't. You couldn't find the neighbors of those boys to come
here and say they would perjure their souls on this witness
i:tand by saying that. They have no interest in this case. not a
bit in the world. And now because these boys had been drunk
at some time or other they called them all moonpage 5 06 ] shiners. bootleggers, whoremongers, Hitlerites,
Nazis, thieves. rogues, liars and everything else
they could lay their tongues to, without a particle of evidence
i:o sustain their bare statements before this jury, and Judge
Lively said that he hoped nobody would be influenced by argument of counsel. and all the time I knew deep from in his heart
he was hoping he could influence you. I am not trying to influence you. I am trying to bring the simple facts to you.
Now all of these boys told you that after Bill Sykes turned Foy Dotson loose, after he got into this difficulty with
Shoff, that immediately Brad McReynolds pulled his gun and
placed it under the arm-pit of the right arm he had up and had
bold of, and the evidence showed-it went practically straight
through. dropped about an inch as it went through, and came
out a little to the back. almost straight through his body.
Mr. McReynolds voluntarily gave a demonstration as to how
he did it. He laid down on the floor. on his back, and pulled
Mr. ·Warren over and Mr. Warren got down on his knees and
the body of Mr. Warren. as you noticed. he put him just where
he said Foy Dotson was. and the body of Mr. Warren from
here up (indicating) was about arm's length from Brad McReynolds there on the floor. and he said "that is just the way it
happened" and that Foy was feeling over here on the other
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side for his gun, about arm's length from the body.
page 507 ] feeling over on the wrong side. and Brad said the
gun was under him on the other side. He wasn't
feeling in the neighborhood of the gun. Oh, but Brad said: "I
thcught he might change his mind and reach over on the other
side", and Brad lying on the gun all the time. He said the gun
was under him. Now. don't you know. Gentlemen of the Jury.
that the r.-!1ys:ca1 facts in thi, case cannot lie~ People can. You
c.1n forget everybody that testified in this case except the defcnd;1nt himself and the evidl·nce doesn't show any rhyme or reason
for taking this boy's life. Take everything he said as true. and
where is the excu::e for taking this boy's life? The reason he said
he took his life was he thought Foy Dotson might change his
mind and reach over here where his gun was, and yet he said
he was lying on it. and a drunk man would have had a hard
lime getting a gun out from under a man and him lying on :t.
Take his own statement and forget these moonshiners. boot!eggers. whoremongers. Hitlerites. etc .. and he doesn't give you any
excure for doing that cr:me. Here is what the Court tells yo 1
:ibout tlnt.-forget it all and believe him.
"The Court instructs the jury that on a trial fer murd: ·.
1hc law of self-defense is the law of necessity, and the necessity
relied upon to justify the killing must not arise out of the pris·
on<:r's own misconduct: and. if the jury shalI bepage 508 J J:e\'e from the evidence that the prirnner by his
own mi~::onduCl brought about the necessity of
kilEng the deceai:cd. should they believe there was such necessity.
then the prisoner cannot justify the killing of the deceased by
a pica of necessit}'. unless he was without fault in briniing about
that necessity."
In other words, the necessity must exist to save this Defendant from death or serious bodily harm before he can avail
himself of his right of self-defense. The plea of self-defense is
a plea of necessity. Why it is just reasonable to believe that the
Sheriff sitting there who has nothing against me might change
his mind and shoot me. But here was a man not in the vicinity
of the gun. Brad had it under him in a place of safety, and Brad
said he thought be might change his mind and reach over on lhe
other side and get it. but he had never offered to reach over on
the other side where Brad had his gun under him, and if you
gentlemen turn a man loose like that, and.-say I am standing
here with a gun in my pocket and I say I think the Sheriff may
change his mind and pull his gun out and kill me. I have a
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right to pull my gun out and shoot him and kill him. It is just
as reasonable. If he had been down like that instead of that ball
ranging straight through this way, why if he had
page 509 ] shot him in here (indicating) the position they
were in. it would have been a little flesh wound
and he couldn't get a man in that position with him striking him
when he would have shot him in the same arm he was striking
him with, why those are physical facts that cannot lie, and if
the physical facts corroborate the bootleggers, moonshiners,
bootleggers, whoremongers, and Hitlerites, and all of the names
you have called them, those physical facts corroborate every
word they have said, and there is not involved, Gentlemen of
the Jury.-first, I want to refer to one of these instructions
Judge Lively laid so much stress on, and I will read you part of
it, and he laid great stress on this word "majesty":
"The Court instructs the jury that an officer in the discharge of his duty represents the majesty of the law, and it is
the duty of all persons to render prompt and willing obedience
to him in the discharge of his duty."
Was Brad McReynolds trying to make an arrest at the
time this boy was killed? The evidence shows the boy rendered
prompt obedience to him when they pulled him out of the car,
and walked to his death. He was already arrested, not a question
of resisting arrest. It is question between man and man and the
cloak of his office throws no greater safety around him than it
does around you, when it comes to a question of self-defense.
It is the same proposition.
page 51 o ] By Judge Lively:
We except to that argument because improper and
prejudicial to the defendant.
By Mr. Fuller:
(Continuing) When an officer and another person are
engaged in an altercation and it comes to a question of selfdefense, the officer has no higher right to defend himself than
you, or no (interrupted).
By Judge Lively:
Same objection and exception.
By Mr. Fuller:
(Continuing) And this instruction they talked about here,
there is a difference between the rights of an officer and the
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rights of an individual. the officer does have greater rights1 in
some respects it is true, but those greater rights give him a right,
say if he is hunting for me and I run and hide in a house, he has
a right to break that door down and come in and get me, and a
private citizen doesn't have that right. That is the distinction
and where the greater right comes in.
By Judge Lively:
Same objection and exception.
By Mr. Fuller:
(Continuing) when it comes to a distinction between man
and man, where the law of self-defense is attempted to be invoked, he has no greater right than you or I.
By Judge Lively:
Same objection and exception.
page 5 1 1

By Mr. Fuller:
(Continuing) And don't let them becloud your
mind on that instruct:on they argued so long and loud about.
According to their idea. an officer could shoot the citizens of
this county at will, and wrap the medal of their acts aro:md
them. and escape one bit of justice.
]

By Judge Lively:
_
We object and except to that argument because it is incorrect and prejudicial. and calculated to inflame the jury and is
improper.
By Mr. Fuller:
(Continuing) They are, Mr. Long says, the protectors and
guardians of our homes. and Mr. Burns says he has lived in
Lebanon fifty-five years and never locked his home, but if he
keeps on talking about people and abusing them like he did in
this case, he had better get a pad-lock and put it on his doors,
and a machine gun, too.
Why Shoff Dotson hit Bill Sykes only once for calling
him a son of a bitch, and what have you called every citizen in
Cleveland. Sandy Ridge. and everybody you could think of?
By Judge Lively:
That argument is objected and excepted to because it conHitutes a continuous misrepresentation and misquotation of
statements of counsel for the defendant, and is calculated to prejudice and inflame the minds of the jury. and because it is incorrect and improper.
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By Mr. Fuller:
(Continuing) As I have said to you. it doesn't
page 5 12 ] make any difference, you can accept his theory or
accept the theory of the Commonwealth, it cannot make much difference. According to his own testimony, and
according to his own demonstration he put on here voluntarily
before this jury, he was not in any danger of any serious bodily
harm, and don't you know if that boy had hit him hard enough
to knock him down and addle him. don't you know it would
have mad.? a bigger place than the place he showed you about
as wide as the width of your little finger there?
By Mr. Lively:
Objected and excepted to because a misquotation of the
evidence.
By Mr. Fuller:
(Continuing) His sister-in-law says it bled all over his
shirt and all down over his trousers, and Dr. Elliott, who dressed that wound. said that little superficial wound, which is a
wound is is just barely there, that it could not have bled
enough to have wet his shirt or trousers or any part of them.
You know if you hit a man hard enough on his teeth to knock
him down and he fell. and it did not do anything more than
make a scratch the width of your finger there, he was in a
powerful lot of danger, and yet after he was down there he
never touched him. He was successful in keeping the blows
knocked off. and a man so drunk he was slobbering. and his
head hanging out of the window. and a little man,
page 5 13 ] with a waist span no bigger than that (indicating
with trousers) and an officer a lot bigger who
couldn't protect himself. Is that necessity? It must be the last
chance before you can take a man's life to save your own life.
By Judge Lively:
That is excepted to because a misstatement of the law, and
is improper and prejudicial to the defendant.
By Mr. Fuller:
(Continuing) Did any necessity exist? If so, where was
it? Let him stand up. lie down or any way you want to put him,
and it is no defense in this case. Just put him anywhere you
want him to be.
And when you get that pad-lock on that door, go in and
with Kate Smith sing "God Bless America" again.

31;6
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They have told you. Gentlemen of the Jury. that Foy
Dotson was a bad man; that he was a mean man; that he was
a dangerous, over-bearing man, but I want to a~k you if you
can recall one particle of evidence in this case where he ever hurt
the hair on a living human being's head. Oh. he may have got
drunk and talked big a time or two, but you tell me where there
is any evidence, or any witness who went upon this stand who
told you he ever hurt the hair on a living human be:ng's head,
or even did anything more than take Dallas Smith by the arm,
when he had Shoff under arrest, and they make a
page 5 1 4 ] big to-do about that. but where is the evidence that
he ever hurt a human being on this earth, so far as
this evidence is concerned. except for the statements they say I
heard somebody say he was a dangerous man. and that is all the
evidence on that. He never hurt a living being, not even a fly, so
far as this evidence shows. and you won't find in there, in those
instructions. where this argument they have given you here.
about him being a dangerous and over-bearing man. could
justify the Defendant in killing him. Brad McReynolds may
have heard he made some wild statement. and when Bill turned
bim loose it may have been he got scared and killed him. and
rtill he may have followed out that threat, "If I ever arrest him
it will be too bad for him", and yes. they say Walter Duncan is
a man unworthy of belief, but lots of people live down there.
and if he was a man unworthy of belief. don't you know Brad
McReynolds would have had five, good, worthy citizens here to
tell you he wasn't. Arrested him for be:ng drunk and brought
him to jail and called a doctor who examined him and who said
he wasn't drunk. and they turned him out immediately, and he
was never tried, and chat may have happened to Foy Dotson.
they may have made a false charge against him. and several of
lhe~e witnes~es they have arrested.
By Judge Lively:
We except to that argument.
By Mr. Fuller:
(Continuing) And then throw the cloak of their
page 5 1 5 ] acts around them in taking the life of a boy born
and reared in Cleveland.
Mr. Long wanted to know whose house Mr. Warren was
talking about yesterday. He asked chat question in his argument? I can answer it. It is the mother of Foy Dotson. who is
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seventy-eight years old, and who lives in a little, humble home
over there.
By Judge Lively:
We object to that argument as improper and prejudicial.
By Mr. Fuller:
(Continuing) Almost moss covered and thatched.
wanted to come co this trial. but she was not able.

She

By Judge Lively:
Same exception.
By Mr. Fuller:
(Continuing) Mr. Long tried to argue it wasn't the home
of Foy Dotson, and Mr. Long asked whose it was. and I am
telling you she wasn't able to come here, and go through this
ordeal. but she is sitting in that humble home, seventy-eight
years old, palsied, grieving about the boy that sleeps right up on
the hill above the house.
By Judge Lively:
This is excepted to because immaterial. improper and prejudicial to the Defendant.
By Mr. Fuller:
(Continuing) You can go out there, and you will find out
about that.
page 5 1 6 ] Gentlemen, I have taken longer than I intended to.
It is the duty of officers to protect life, and it is
the duty of juries to punish those who destroy life, whether
they be officers or whoever they may be, if they destroy it without just cause, and there has no just cause been shown in this
case. You can forget all the evidence except the Defendant's
himslf. but remember this. that he could not have shot this man,
and the bullet ranged like it did from the position he demonstrated, and if you remember that, then you will know that he
shot him just like all these seven or eight or ten witnesses told
you he did. and the only witnesses who say he was down on the
ground mind you. were Stacy Grizzle, his brother-in-law, and
little Billy Grizzle. his nephew and Brad himself. Only three of
them out of all the people there who saw it, and they attack
these boys because they happened to be there, and they are the
only people we can bring to tell about an occurrence are those
who sec it. They are the only people we can bring. We have to
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have the witnesses who know about it, and I want you to go to
your room and consider this case with all the seriousness in your
hearts. as I know you will, and after you have considered this
evidence, you write such verdict as you think is commensurate
with the offense that has been committed and we will be satisfied. We have to be satisfied. The Commonwealth
page 5 17 ] of Virginia. for whom I speak. has never. if I
know it. asked for an unjust verdict at the hands
of a jury.
I thank you.
page 5 18

By Mr. Fuller:
The charge has not been given the jury.

By The Court:
Let me have the indictment, Mr. Clerk. (The indictment
was handed to the Court.)
Gentlemen of the Jury. before you go to your room to
consider of your verdict, I will give you what we call somct:mc:;
the charge to the jury. What I say has nothing to do abo:1t
whether the defendant is guilty or not guilty, and you will so
treat anything I may say. I am not going to say anything or d.)
anything to intimate that I think the defendant is gu:Ity or not
guilty. because that is your province, and I just make that o!J!lervation so you will understand what the Court has in mind.
In Virginia murder of the first degree is punishable by
death. or by confinement in the penitentiary for life, or for any
period, so the same be not less than twenty years.
Murder in the second degree in Virginia is punishable by
confinement in the penitentiary for not less than five or more
than twenty years.
Voluntary manslaughter in Virginia is punishable by confinement in the penitentiary not less than one year nor more
than five years.
Involuntary manslaughter in Virginia is punishable by
confinement in the penitentiary not less than one nor more
than five years, or in the discretion of the jury by
page 5 19 ] confinement in the mail for twelve months, or a
fine not exceeding $500.00, either one or both.
An assault in Virginia. non-felonious, is a misdemeanor,
and that is punishable in Virginia by confinement in jail not
exceeding twelve months, or by fine not exceeding $500.00,
e:ther one or both.
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So it becomes your duty. under this evidence, to determine
whether or not this defendant be guilty of murder or any other
offense, or whether he be not guilty. That is your province.
There was something said in the course of the argument
by the Commonwealth's Attorney as to the ruling of the Court
about some evidence being immaterial or not material or whatever it might have been.
I want to say to the jury that the evidence that has been
introduced before the jury is before you for your consideration,
and you are to give it such weight as, in your judgment, and in
the light of all the evidence, that evidence should be entitled to.
I know frequently we get so near the border line the Court may
be somewhat in doubt as to whether some evidence is material
er not material. That is a responsibility of the Court, and any
evidence that has come before you, it is your duty to consider
that evidence in the light of all the evidence, and
page 5 20 ] to give to the evidence before you, each and every
item of it. such weight as. under all the facts and
circumstances, you feel it is entitled to. I just wanted to make
that observation in view of the statement of counsel.
One other matter, I believe I will call the Jury's attention
to:
The Commonwealth Attorney in arguing made some
ctatements on the question of self-defense, which were objected
to by counsel for the defendant. I have no fault to find with his
remarks, but he added that before you can defend on that
theory. it must be the last clejlr chance, or something like that,
in self-defen~e. There are instructions that will be before you in
writing, that I think very clearly set out to you the rights of
self-defense, and, of course. you will read those instructions, I
trust. and no doubt you will.
I cannot undertake to elaborate on the danger that is essential and necessary to excuse a person from slaying another in
what we call self-defense more than to say it must be either real
or apparent danger under all the facts and circumstances.
Now Gentlemen, you take this indictment and the instructions. and go to your room and dispose of this case.
Every grade of offense I have mentioned, from murder in
the first degree down to simple assault, is embracpage 5 2 1 ] ed in that indictment. and you can find this defendant guilty of any of the offenses I have mentioned, if, in your judgment. you are satisfied beyond a reasonable doubt of his guilt, and fix the punishment accordingly. But,
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if you do not believe he is guilty of any offense, then it is your
duty to find him not guilty. The· responsibility is yours. Take
this indictment and go to your room and render your verdict.
Thereupon the Jury retired, and, after deliberation, returned the following verdict:
"We. the Jury. find the defendant. Brad McReynolds,
guilty of voluntary manslaughter, as charged in the within indictment. and fix his punishment at five years in the state penitentiary."
By Judge Lively:
We desire to lodge a motion to set the verdict aside, and we
would like to asl< for suspensionBy The Court:
What is the bond?
By Judge Lively:
$ I 0, 000. 00.

By The Court:
I understand the bond is a continuing bond. In other
words, if you lodge a motion I think that bond would be good.
You may lodge your motion and I wiII pass the matter over
until you get ready to have the motion heard.
page

By Judge Lively:
We will lodge our motion and assign our
particular grounds in writing. and wilt ask to be heard on our
motion when the Court desires to hear us.
522 ]

By The Court:
I wouldn't care to hear it until after we get through with
the jury. Until that time the defendant may go.
NOTE: The motion to set aside the verdict was heard by
the Court on October 1, 1940, at which time the following
grounds were filed, in writing:
GROUNDS FOR MOTION. TO SET ASIDE VERDICT:
( 1) Because of the errors of the Court in permitting evidence to be introduced on behalf of the Commonwealth, over
the objections of the defendant, and permitting same to go t~
the jury.
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(2) Because of the errors of the Court in not permitting
certain evidence to go to the jury which was offered by the defendant.

(3 Because of the errors of the Court in giving improper
instructions to the jury on behalf of the Commonwealth, over
the objection of defendant.
(4) Because of the errors of the Court in refusing to give
certain instructions offered by the defendant.

p.1ge 523 ] (5) Because of the errors of the Court in modifying certain instructions offered by the defendant
and giving same only in a modified form.
(6) Because of improper remarks made by the Attorneys
for the Commonwealth in arguing the case before the jury in
the closing argument of the case which the Court refused to correct after the defendant had objected.
( 7) Because the Court told the jury orally, before it retired to its room that it had no fault to find with the Commonwealth Attorney's argument on the question of self-defense.
(8) Because the Court gave a general charge to the jury
orally, at the request of the Commonwealth Attorney, after the
case had been fully argued by the Attorneys for the Commonwealth and Defendant, and in which they used the written instructions previously given by the Court before the argument
began. as a basis for their argument of the law and facts of the
case.
( 9) Because the Court gave to the jury certain other oral
instructions after the jury had been instructed in writing, and
after the arguments aforesaid had been completed, and the jury
was preparing to go to its room to consider of its verdict.
( 1 o)

Because the Court gave to the jury, at the time aforesaid, certainly other oral instructions which were
page 5 24 ] contrary to law and in conflict with the written
instructions as previously given by the Court.
( 1 1 ) Because certain jurors who served during the trial of
the case and rendered a verdict against the defendant had made
up their minds and expressed an opinion adversely to the defendant. before they were accepted as jurors, of all of which the
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defendant was unaware and which fact was denied
jurors when they qualified on their voir dire.

by

the

( r 2) Becam:e the Attorney for the Commonwealth made
improper appeals to the sympathy and emotions of the jury
during the argument of the case, and exhibited the clothing of
the deceased to the jury during the trial of the case and, during
Lhe argument before the jury.
( r 3) Because the attorneys for the Commonwealth were
permitted. over defendant's objections, to indulge in wholly incorrect, irrelevant, inflammatory, and prejudicial arguments, to
Lhe jury. and, as illustrating this, said attorneys for the Commonwealth were permitted to comment upon and argue the
heart-broken condition of deceased's mother as caused by defendant, and the attorney for the Commonwealth, in his closing
argument. was permitted to assert and repeat several times, the
wholly incorrect charge that counsel for defendant had claimed
that certain witnesses who had testified in the case.
page 525 ] including Ors. Couch and Elliott, were theive:;,
liars, whoremongers. bootleggers. etc.. when no
mch argument or statement had been made or intimated by attorneys for defendant.
( I 4) Because of improper conduct of attorney for the
Commonwealth in the examination of witnesses, both for the
Commonwealth and the defendant, in frequently including a
statement of his own as a part of his several questions and in
frequently misquoting previous testimony which had been given by a witness in connection with the examination of the particular witness under examination.

( r 5) And, because the prisoner was improperly subjected
to manhandling and other improper treatment before the jury,
and, therefore, was not accorded by the Commonwealth's attorney. and the privately employed attorneys. that consideration
and environment vouchsafed to him by the law of the land.
The Motion to set aside verdict was overruled by the
Court. to which action of the Court the Defendant, by counsel.
duly and properly excepted.
page 526

J

STIPULATION

It is stipulated between attorneys for both parties that the
foregoing stenographic ~eport of testimony. and other incidents
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of the trial therein, shall be considered in lieu of formal Bills of
Exceptions, and that all questions raised, all rulings thereupon.
all exceptions thereto. and the grounds of such exceptions, respectively, as shown by said report of testimony, and other incidents of the trial therein, may be relied upon by either or both
parties. in the Supreme Court of Appeals. without taking separate Bills of Exception as to each point raised and excepted to.
This the 28 day of October. 1940.
L. E. Fuller
OF COUNSEL FOR THE COMMONWEALTH
Or Commonwealth Attorney
Burns & Lively
OF COUNSEL FOR THE DEFENDANT
page 527 ]
JUDGE'S CERTIFICATE
I. E. T. Carter. Judge of the Circuit Court of Russell
County. Virginia, who presided over the foregoing trial of the
case of Commonwealth of Virginia vs. Brad McReynolds, in
.said Court. at Lebanon, Virginia, Sept. I 6. 1 7, 18, 1 9. 1 940,
do certify that the foregoing stenographic report of testimony,
and other incidents of the trial, embracing all the testimony adduced at the trial. objections to testimony, exceptions to rulings
thereon; all motions and exceptions of the defendant to the action of the Court in overruling said motions; all the instructions
offered and given in the case. the objections of counsel to instructions. and exceptions to rulings thereon; objections and
Exceptions to irguments of counsel for the Commonwealth; the
verdict of the jury. and motion to set aside the verdict of the
jury. and exception to the action of the Court in overruling said
motion, was this day presented to the undersigned Judge for
authentication: and. it appearing that Counsel for the Commonwealth have had due and timely notice of this application.
and the said transcript appearing to be correct, full and complete
in all respects. it is hereby certified and authenticated as the true
tram:cript of all the proceedings had at the trial of said cause,
and the same is transmitted to the Clerk of said
page 528 ] Clerk to be filed with and made a part of the record in said case.
Done within sixty days from the date of final judgment in
~aid ca£e.
This the 20 day of November, I 940.
E. T. Carter.
JUDGE
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page 529 ] VIRGIN(A: In the Circuit Court of Russe11
County.
I. E. T. Carter, Judge of the Circuit Court of Russell
County, Virginia, do hereby certify that the foregoing is an accurate copy of the transcript of testimony and Defendan'ts
Certificate of Exceptions, this day signed by me and filed.
Given under my hand this the 20 day of November, 1940.
E.T. CARTER
JUDGE
VIRGINIA:

In the Circuit Court of Russell County.

I. E. F. Hargis, Clerk of the Circuit Court of Russell
County. Virginia. do hereby certify that the foregoing is a true
copy of the evidence, Certificate of Exceptions, and all other incidents of the trial. as certified by the trial judge. pursuant to
Section 6340A of the Code.
This the 2 day of November, 1940.
E. F. HARGIS.
CLERK
page 530 ] STATE OF VlRGlNIA,
County cf Russell, to-wit:
IN THE Circuit Court of said county
The grand jurors of the Commonwea1th of Virginia, in and
for the body of the county of Russell and now atlcnding the
said court, upon their oath, present that
Brad McReynolds and Bill Sykes
on the 18th day of May in the year one thousand nine hundred
and forty in the said courty did Feloniously and maliciously kill
and murder one FOY DOTSON.
against th!! peace and dignity of the Commonwealth.
Upon the evidence of Shoff Dotson. Gaine; Snead, Russell
Artrip and Carlyle Owens of the ........ of
witnesses sworn in open court and sent to the Grand Jury to give
evidence.
page 5 3 1 ] And on another day to-wit:
On the 16th day of September. 1940. the following order
was entered. which Order is in the words and figures, following,
to-wit:
Circuit Court of the County of Russell on Monday the
16th day of September. in the year of our Lord. one thousand
nine hundred and forty.
Present: The Honorable E. T. Carter. Judge.
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Commonwealth, Plaintiff
vs. Murder · Felony
Brad McReynolds & G. W. Sykes, Defendants.
This day came the Attorney for the Commonwealth and
the defendants appeared at the bar and upon arraignment plead
not guilty to the charges in the indictment, thereupon the defendants requested that they be tried separately, and the Attorney for the Commonwealth elected to try the case of the
Commonwealth against Brad McReynolds first; and the Sheriff
of this County having returned the writ of venire facias together
with the names of twenty persons summoned and in attendance
upon the court, taken from the list furnished by the Clerk of
this Court as privided by law, and a panel of
page 5 3 2 ] twenty qualified jurors, free from exceptions having been obtained and eight of said jurors having
been stricken from the panel. four by the Attorney for the Commonwealth and four by counsel for the defendant, the remaining twelve constitute the jury for the trial of the defendant, towit: George Allen, J. Clyde White. N. P. Richardson, Claude
Horton. Ezra Cox. C. G. Powers, Trigg M. Powers, T. J. Addison. A. L. Bundy, W. T. Fuller, 0. P. Bailey, and Bradley
Walden, who were elected, tried and sworn the truth of and
upon the premises to speak, and having heard a part of th~ evidence of witnesses. but not having time to hear all of the evidence of witnesses, the jury were adjourned until tomorrow
morning in care of the Sheriff of this County and his deputies,
who took an oath to well and true the jury keep, to not converse with them nor permit any one else to converse with them
touching this case. nor disclose anything they may say, except
to the Court, and return them at the direction of
page 5 3 3 ] the Court.
And on another day to-wit:
On the 17th day of September, 1940, the following Order
was entered. which Order is in the words and figures, following,
to-wit:
Circuit Court of the County of Russell on Tuesday the
17th day of September, in the year of our Lord, one thousand
nine hundred and forty.
Present: The Honorable E. T. Carter, Judge.
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Commonwealth, Plaintiff
vs. Murder Felony
Brad McReynolds, Defendant

This day came again the Attorney for the Commonwealth
and the defendant again appeared at the bar. and the same jury
empaneled and sworn to try this case on yesterday again returned into court in care of the Sheriff of this County and his deputies, and having heard a part of the evidence ofwitnesses, but
not having time to hear all of the evidence of witnsses, the jury
were adjourned until tomorrow morning in care of the Sheriff
of this County and his deputies. who took an oath to well and
true the jury keep. to not converse with them nor permit any
one else to converse with them touching this case·, nor disclose
anything they may say except to the Court. and returned them
at the direction of the Court.
page 5 34 ] And on another day to-wit:
On the 18th day of September, 1940. the fo'lowing Order was entered. which Order is in the words and figures.
following to-wit:
Circuit Court of the County of Rus~ell on Wednesday tl1e
18th day of September, in the year of ~ur Lord, one thousand
nine hundred and forty.
Present: The Honorable E. T. Carter, Judge.
Commonwealth. Plaintiff
vs. Murder Felony
Brad McReynolds, Defendant
This day came again the Attorney for the Commonwealth
and the defendant again appeared at the bar, and the same jury
empaneled and sworn to try this case on a former day of this
term of court, again returned into court pursuant to their adjournment and in care of the Sheriff of this County and his
deputies, and having heard the evidence of witnesses and a part
of the argument of counsel. but not having time to hear all of
the argument of counsel. the jury were adjourned until tomorrow morning in care of the Sheriff of this County and his
deputies, who took an oath to well and true the jury keep. to
not converse with them nor permit any one else to converse with
them. touching this case, nor disclose anything they may say
except to the court, and return them at the direcpage 5 3 5 ] tion of Court.
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And on another day, to-wit:
On the 19th day of September, 1940, the following
Order was entered, which Order is in the words and figures, fol·
lowing, to-wit:
Circuit Court of the County of Russell on Thursday the
19th day of September, in the year of our Lord, one thousand
nine hundred and forty.
Present: The Honorable Ezra T. Carter, Judge.
Commonwealth, Plaintiff
vs. Murder Felony
Brad McReynolds, Defendant
This day came again the Attorney for the Commonwealth
and the defendant again appeared at the bar, and the same jury
empaneled and sworn to try this case on a former day of the
present term of court, again returned into court in care of the
Sheriff of this County and his deputies, and having heard the
argument of counsel. withdrew from the bar to consider of their
verdict, and sometime thereafter returned into Court and rendered the following verdict, to-wit: "We the jury find the Defendant, Brad McReynolds, guilty of Voluntary manslaughter,
as charged in the within indictment, and fix his punishment at
five years in the State Penitentiary. J. Clyde White, Foreman"
thereupon the defendant, by counsel, signified his intention to
make a motion in this case, judgment of the court is therefore
withheld to give the defendant time within which to make said
motion.
page .:;36 ] And on another day, to-wit:
On the 1st day of October, 1940, the following Order was
entered, which Order is in the words and figures, following, towit:
Circuit Court of the County of Russell on Thursday the
1st day of October. in the year of our Lord. one thousand nine

hundred and forty.
Present: The Honorable Ezra T. Carter. Judge.
Plaintiff
Commonwealth,
Felony
Murder
vs.
Defendant.
Brad McReynolds,
This day came again the Attorney for the Commonwealth
and the defendant again appeared at the bar and filed his grounds

Supreme Court of Appeals of Virginia
for motion to set aside the verdict of the jury heretofore rendered in this case. thereupon the Court proceeded to hear the evidC-'nce of witnesses in support of said motion as well as the evidence offered by the Attorney for the Commonwealth in oppo~ition to said motion. but not having time to hear all of such
evidence and the argument of counsel. further hearing of this
case is continued until tomorrow morn:ng.
page 5 3 7 ] And on another day. to-wit:
On the 2nd day of October. 1 940. the following Order
w:is entered, which Order is in the words and figures following.
to-wit:
Circuit Court of the County of Russell on Wednesday the
2nd day of October. in the year of our Lord. one thousand nine
hundred and forty.
Present: The Honorable E. T. Carter. Judge.
Common wea Ith.
vs.
Brad McReynolds.

Murder

Plaintiff
Felony
Defendant.

This day came again the Attorney for the Commonwealth
and the defendant again appeared at the bar and the Court heard
further evidence in this case. but being of opinion that other
evidence should be introduced, doth pass this case uncJ tomorrow morning.
page 538 ] And on another day. to-wit:
On the 3rd day of October, 1 940. the following Order
was entered. which Order is in the words and figures following, to-wit:
Circuit Court of the County of Russell on Thursday the
3rd day of October. in the year of our Lord. one thousand nine
hundred and forty.
Present: The Honorable E. T. Carter, Judge.
Commonwealth,
vs.
Brad McReynolds,

Plaintiff
Felony
Defendant.

This day came again the Attorney for the Commonwealth
and the defendant. again appeared at the bar, and the court having heard the evidence of witnesses on the motion of the defendant to set aside the verdict of the jury heretofore, at the present

Brad McReynolds vs. Commonwealth of Virginia

369

term of court. rendered, doth overrule said motion, to which
ruling of th Court the defendant, by counsel. then and there
excepted, and the defendant being asked and having nothing
further to say or offer why the Court should not now proceed
to pass sentence upon him as fixed by the jury, it is therefore
considered by the court that the said defendant, Brad McReynolds, be, and he is hereby, sentenced to confinepage 539 ] ment in the Penitentiary of this Commonwealth.
at hard labor, for the period of five ( 5) years. the
period fixed by the jury in their verdict, therein to be confined,
treated and kept in the manner provided by law. and that he
pays the costs of the Commonwealth in this behalf expended;
thereupon the defendant. by counsel. moved the Court to suspend said sentence for the period of sixty days. which motion
the court entertained and doth hereby suspend said sentence for
said period of sixty days from this day to give the defendant
time within which to apply for an appeal in this
page 540 ] case.
0

CLERK'S CERTIFICATE
VIRGINIA: In the Clerk's office of the Circuit Court
of Russell County.
I. E. F. Hargis, Clerk of the Circuit Court of the County
of Russell. in the State of Virginia, do hereby certify
the foregoing is a correct transcript of the record in the late case
of Commonwealth vs. Brad McReynolds, lately pending in
said Court. and that before said transcript was made out and
delivered the attorney for the Commonwealth had notice of the
transcribing of the same.
Given under my hand this, the I 5th day of November,
1940.

E. F. HARGIS
Clerk, Circuit Court of
Russell County, Virginia.
Page
A Copy Teste:

J.M. KELLY,
Deputy Clerk.
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