IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6050

VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building in the City of Richmond on Monday ~the 4th day of January, 1965.

GENERAL FIDELITY LIFE INSURANCE COMPANY,
Plaintiff in Error,
agOJinst

BANK OF CALLAO, BRANCH OF THE BANK OF
WESTMORELAND, AND CHLOE R. GARNER, AD-MINISTRATOR OF THE ESTATE OF HERBERT
J. GARNER, DECEASED,
Defendants in Error.

From the Circuit Court of Richmond County
Daniel Weymouth, Judge

Upon the petition of General Fidelity Life Insurance Company a writ of error is awarded it by a Justice of the Supreme
Court of Appeals on January 4, 1965, to a judgment rendered
by the Circuit Court of Richmond County on the 3rd day of
July, 1964, in a certain motion for judgment then therein
depending wherein Chloe R. Garner, Administrator, etc., was
plaintiff and the petitioner and another were defendants;
upon the petitioner, or some one for it, entering into bond
with sufficient security before the clerk of the said circuit
court in the penalty of three thousand dollars, with condition as the law directs.
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MOTION FOR JUDGMENT.
The plaintiff, Chloe R. Garner, administrator of the estate
of Herbert J. Garner, deceased, who qualified as such before
the Clerk of this Court on the 27th day of November, 1963,
moves the Court for judgment against the defendants, The
Bank of Callao, branch of The Bank of Westmoreland, Incorporated and General Fidelity Life Insurance Company, in
the amount of Fifteen Hundred Dollars ($1,500.00), with
interest thereon from the 7th day of April, 1963, until paid
and the costs of this proceeding, on account of the following:
1. That, on the 12th day of January, 1961, plaintiff's decedent became indebted to The Bank of Callao, branch of
The Bank of Westmoreland, Incorporated, in the ·amount of
Twenty Five Hundred Dollars ($2,500.00), upon a note due
six (6) months from date; tha.t on the 12th day of July, 1961,
said note was renewed for a period ·of ~six ( 6) months; that on
the 12th day of J a.nuary, 1962, the sum of One Thousand
Dollars ($1,000.00) was paid on the said note and a renewal
note executed for the balance of Fifteen Hundred Dollars
($1,500.00), which was again renewed on the 12th day of July,
1962 and on the 12th day of J anua:ry, 1963; that when this
indebtedness was originally incurred and, also, at the time
of each renewal for the whole or any part thereof,
page 2 ~ the ~efenda.nt, The Bank of Callao, branch of The
Bank of Westmoreland, Incorporated, acting on its
own behalf and ·also as the duly authorized agent of the
defendant, General Fidelity Life Insurance Company, solicited plaintiff's decedent to purchase credit life insurance
upon the said indebtedness and, upon each said occasion,
plaintiff's decedent, acting in reliance upon said solicitation,
did pay to said defendant, The Bank of Callao, branch of The
Bank of Westmoreland, Incorporated, the premium for such
credit life insurance and did receive from said defendant a
certificate of such insurance, a duplicate of the certificate
which was issued on the 12th da:y of January, 1963 being
filed herewith, marked ·Exhibit "A";
2. That plaintiff is 'informed and here alleges that the said
eerti:ficate of· i~s~r~ce was issued under and pursuant to. a

General Fidelity Life Insurance Company v.
Bank of tOallao

3

certain policy of life insurance, numbered 126, dated June 27,
1960 and issued to The Bank of Callao, by the defendant
General Fidelity Life Insurance Company, a photo·static copy
of which is filed herewith marked Exhibit '' B'' ;
3. That, at the time of the payment of the premiums and
the issuance of the certifica:tes of insurance, as ·aforementioned, the defendant, The Bank of Callao, branch of The
Bank of Westmoreland, Incorporated, represented unto plaintiff's decedent that, if he would pay such premium, his life
would be insured to the extent of the indebtedness then existing and that, in the event of his death prior to the maturity
of the said debt, the said indebtedness would be fully discharged and plaintiff's decedent, acting in reliance upon and
in consideration of this representation, made said payments
of said premiums to said defendant;
4. That during the term of the said certificate of insurance,
plaintiff's decedent died ·On the 7th day of April, 1963, a
re·sident of 1he County of Richmond, Virginia;
page 3 ~ 5. That, by the terms of the said certificate of insurance, the face amount thereof was to be paid,
upon proof of plaintiff's decedent's death, to the defendant,
The Bank of Callao, branch of The Bank of Westmoreland,
Incorporated, in discharge of the aforementioned indebtedness; and,
6. That, although plaintiff has made repeated demand upon
l)oth of the defendants to this action, the amount of the aforesaid insurance has not been paid and the aforementioned indebtedness has not been discharged.
WHEREFORE, plaintiff moves the Court for judgment as
aforementioned.
'
CHLOE R. GARNER, ADMIJ\lJSTRATOR OF THE ESTATE OF
HERBERT J. GARNER,. DECEASED
By Counsel.
Filed in the Clerk's Office the 5th

da~v

of l)ec., 1963.

Teste:
HUNDLEY BALDERSON, Clerk.
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DEMUR·RER.
COMES NOW the defendant, Gene·ral Fidelity Life Insurance Company, by counsel, and, while' reserving the right
to file such further pleading as may be appropriate, demurs
to the Motion for Judgment filed against it on ihe grounds
that the same does not state a cause of action ·against this
defedant, for the following reason:

1

The. Motion for Judgment, including ihe insurance policy
menti-oned in paragraph N-o. 2 of the Motion for Judgment
and made a part thereof, clearly show that whatever contractual obligation the defendant, General Fidelity· Life Insurance Company, may have had, if any, in the premises was
solely with iis co-defendant, The Bank of Callao, and the
said Motion for Judgment fails to set forth any allegations
of fact which would in any way alter the nature of this contractual obligation.
G,ENERAL F'IDELITY LIFE
INSURANCE COMP.ANY
By PAUL M. SHUFORD
Counsel.
Filed Dec. 13, 1963.
HUNDLEY BALDERSIN, Clerk.
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Filed Dec. 30, 1963.
HUNDLEY BALDERSIN, Clerk.

General Fidelity Life Insurance Company v.
Bank of 1Gallao

5

ANSWER AND GROUNDS OF DEFENSE.
Now comes one of the defendants, The Bank of Callao,
branch of The Bank of Westmoreland, Incorporated, in response to the Motion for Judgment exhibited against it and
General Fidelity Life Insurance Company by Chloe R.
Garner, Administrator of the. estate of Herbert J. Garner,
deceased, which Motion for Judgment is in the amount of
Fifteen Hundred ($1,500.00) Dollara with interest and costs,
and for answer and grounds of defense thereto says:
1. This defendant admits as alleged in Paragraph One of
the Motion for Judgment that on the 12th day of January,
1961, plaintiff's decedent became indebted to The Bank: of
Callao, branch of T.he Bank of Westmoreland, Incorporated,
in the amount of Twenty-five Hundred Dollars ($2,500.00),
upon a note due six (6) months from date; that on the 12th
day of July, 1961, said note was renewed for a period of six
(6) months; that on ihe 12th day of January, 1962, the sum
of One Thousand Dollars ($1,000.00) was paid on the said
note and a renewal note executed for the balance of Fifteen
Hundred Dollars ($1,500.00), which was again renewed on
the ~2th day of July, .1962, and on the 12th day of J·anuary,
1963. This defendant denies, however, that it is or was the
duly authorized agent of the defendant, General Fidelity
Life Insurance Company, as alleged in Paragraph One of
the Motion for Judgment, a.nd further denies that
page 9 ~ there was any solicitation hy this defendant, The
Bank of Callao, branch of The Bank of W estmoreland, Incorporated, for the plaintiff's decedent to purc.hase
credit life insurance, and further denies that the plaintiff's
decedent ever paid to The Bank of Oallao, branch of The
Bank of Westmoreland, Incorporated, any premium for a
credit life insurance policy but does admit that such a policy
was written and that The Bank of Callao, branch of The
Bank of Westmoreland, Incorporated, was the beneficiary
under such policy.
2. This defendant, not being advised, neither admits nor
denies the allegations contained in P-aragraph Two of the
Motion for Judgment and calls for strict proof thereof.
3. This defendant denies the allegations contained in Paragraph Three of the Motion for Judgment, except that this
defendant admits that a policy was written on the life of the
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plaintiff's decedent by the defendant, General Fidelity Life
Insurance Company, which if paid would discharge the Fifteen Hundred ($1,500.00) Dollar negotiable note now owed
by the plaintiff's decedent to this defendant, The Bank of
Callao, branch of The Bank of Westmoreland, Incorporated,
and that all premiums due and payable to keep said policy
in full force and effect were paid to the defendant, General
Fidelity Life Insurance Company.
4. This defendant admits the allegations contained in
Paragraph Four of the Motion for Judgment.
5. This defendant admits, as alleged in Paragraph Five
of the Motion for Judgment, that by the terms of the said
certificate of insurance the defendant, General Fidelity Life
Insurance Company, owes to The Bank of Oallao, branch of
The Bank of Westmoreland, Incorporated, Fifteen Hundred
($1,500.00) Dollars plus interest thereon from April 7, 1963,
until paid, which when paid would discharge the Fifteen
Hundred ($1,500.00) Dollar negotiable note owed to The
Bank of Callao, branch of The Bank of Westmoreland, Incorporated, by the plaintiff's decedent.
6. This defendant admits the allegations contained in Paragraph Six of the Motion for Judgment and for answer thereto says that as soon as the defendant, General Fidelity Life
Insurance Company pays to The Bank of Callao,
page 10 ~ branch of The Bank of Westmoreland, Incorporated, the amount of the insurance due by s-aid
certificate, the Fifteen Hundred ($1,500.00) Dollar indebtedness owed by the plaintiff's decedent to the defendant, The
Bank of Callao, branch of The Bank of Westmoreland, Incorporated, will be marked paid and satisfied in full.
Wherefore this defendant, The Bank of Callao, branch of
The Bank of Westmoreland Incorporated, denies that it is
liable to the plaintiff in the sum of Fifteen Hundred
($1,500.00) Dollars plus interest and costs, or in any amount
whatsoever.
COUNTER-CLAIM.
And now the undersigned, The Bank of Callao, branch of
The Bank of Westmoreland, Incorporated, moves the Circuit
Court of Richmond County, Virginia. for a judgment against
the plaintiff, Chloe R. Garner, Administrator of the Estate
of Herbert J. Garner, deceased. in the amou11t of Fifteen
Hundred ($1,500.00) Dollars with interest thereon from the
12th day of July, 1963, until paid by reason of the following:
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1. That on the 12th day of January, 1961, Herbert J.
Garner, now deceased, became indebted to The Bank of
Callao, branch of The Bank of Westmoreland, Incorporated,
in the amount of Twenty-five Hundred ($2,500.00) Dollars on
a note due six ( 6) months from date; that on the 12th day
of July, 1961, said note was renewed for a period of six (6)
months; that on the 12th day of January, 1962, the sum of
One Thousand ($1,000.00) Dollars was paid on said note and
a .renewal note executed for the balance of Fifteen Hundred
($1,500.00) Dollars, w:hich note was ·again renewed on -the
12th day of July, 1962, and on the 12th day of January, 1963;
and that The Bank of Callao, branch of The Bank of Westmoreland, Incorporated, is the holder and owner of said note
and that there is now due and p·ayable on said note the sum
of Fifteen Hundred ($1,500.00) Dollars plus interest from
the 12th day of July, 1963, and that no part of .the principal
or interest have been paid.
2. That all taxes and charges on said note have
page 11 ~ been duly paid.
3. That Herbert J. Garner died on the 7th day
of April, 1963, a resident of Richmond County, Virginia, and
that his wife, Chloe R. Garner, duly qualified ·as the Administrator of the estate of Herbert J. Garner, deceased, on
November 27, 1963, before the Clerk of the Circuit Court of
Richmond County, Virginia, and gave bond as such Administrator.
Wherefore the defendant moves the Court for judgment
in the amount of Fifteen Hundred ($1,500.00) Dollars plus
interest from July 12, 1963, until paid.
CROSS-CLAIM.
And now the undersigned, The Bank of Callao, branch of
The Bank of Westmoreland, Incorporated, by way of crossclaim moves the Circuit Court of Richmond County, Virginia,
for a judgment against the defendant, General Fidelity Life
Insurance Company, in the amount of Fifteen Hundred
($1,500.00) Dollars plus interest thereon from the 7th day of
April, 1963, until paid by reason of the following:
1. That on the 12th day of ,January. 1961. Herbert ,J.
Garner, now deceased. beeame indebted to The Bank of
Callao, branch of The Bank of Westmoreland, Incorporated,
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in the amount of Twenty--five Hundred ($2,500.00) Dollars
upon a negotiable note due six ( 6) mont'h:s from date; that
on the 12th day of July, 1961, said note was renewed for a
period of six (6) months; that on the 12th day of January,
1962, the sum of One Thousand ($1,000.00) Dollars was paid
on said note and a renewal note executed for the balance of
Fifteen Hundred ($1,500.00) Dollars, which note was again
renewed on the 12th day of July, 1962, and on the 12th day
of January, 1963; that 'vhen this indebtedness was originally
incurred and also at the time of each renewal, the defendant,
General Fidelity Life Insurance Company, is~ued a statement of· insurance under group credit life insurance policy
to the plaintiff, Herbert J. Garner, with The Bank of Callao,
branch of The Bank of Westmoreland, Incorporated, as the
beneficiary and creditor of said policy, ·and that the
page 12 ~ last said certificate of insurance was dated Jan. ·
uary 12, 1963, insuring Herbe.rt J. Garner in the
amount of Fifteen Hundred ($1,500.00) Dollars for a period
of six (6) months with The Bank of Callao, branch of The
Bank of Westmoreland, Incorporated, as creditor and beneficiary under said group credit life insurance policy.
2. That the premium on :said policy was duly paid by the
plaintiff's decedent, Herbert ,J. Garner, and that according
to the terms of said policy, Herbert J. Garner's life was
insured in the amount of Fifteen Hundred ($1,500.00) Dollars, the extent of the indebtedness insured by said policy,
and that according to the terms of said policy, upon the deatl1
of Herbert J. Garner while said insurance was in full force
and effect and while the plaintiff's decedent, Herbert J.
Garner, was indebted to The Bank of Callao, branch of The
Bank of Westmoreland, Incorporated, the defendant, General
Fidelity Life Insurance Company, would pay said indebtedness of Herbert J. Garner, now deceased, to The Bank of
Callao, branch of The Bank of "\Vestmoreland. Incorporated,
3. That during the term of the said certificate of insurance
the plaintiff's decedent, Herbert J. Garner, died on the 7t11
day of April, 1963, a resident of Richmond County, Virginia,
and the plaintiff, Chloe R. G~rner, du)y qualified as his Administrator before the Clerk of the Circuit Conrrt of Rich·
mond County, Virginia, on N ovembe·r 27, 1963.
4. That by the tern1s of the said certificate of insurance, the
defendant, General Fidelity Life Insurance Company, upon
proof of the plaintiff'~ decedent. 's death, which harl been dulv
fnrnished, owed to The Bank of Callao, branch of ~e B~nk
of Westmorela11d. Incorporated. t.he ~urn of Fifteen Hundred
($1,500.00) Dollars plus interest from Anril 7, 1963. until
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paid in discharge of the aforesaid mentioned indebtedness of
Herbert J. Garner, now deceased, to The Bank of Callao,
branch. of The Bank of Westmoreland, Incorporated.
5. That this defendant, The Bank of Callao, branch of The
Bank of Westmoreland, Incorporated, has made repeaJted demands upon the defendant, General Fidelity Life Insurance
Company, for he amount of the aforesaid insurpage 13 ~ ance and the aforesaid indebtedness has not been
discharged in conformity with said insuranc.e contract.
Wherefore this defendant, The Bank of Callao, branch of
The Bank of "\Vestmoreland, Incorporated, moves the Court
for judgment against the defendant, General Fidelity ·Life
Insurance Company, as aforementioned, by way of crossclaim.
THE BANK OF CALLAO,
BRANCH OF THE BANI{ OF
WESTMORELAND, INCORPORATED
By GEORGE MASON, JR.
Counsel .
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Filed Jan. 7, 1964.
HUNDLEY BALDERSON, Clerk.
ANSWER AND GROUNDS OF DEFENSE OF GENERAL
FIDELITY LIFE INSURANCE COMPANY TO CROSS
CLAIM OF THE BANK OF CALLAO.
· COMES NOW the Defendant, General Fidelity Life Insurance Company, by counsel, and for its answer and grounds
of defense to the cross claim of its co-defendant, The Bank
of Callao, says as follows~
1. This defendant states -that it is without ·sufficient information· to either ·a.dmit or deny the allegations of paragraph
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1 of the said Cross Claim relating to transactions between
He.rbert J. Garner and The Bank of Callao, and calls for
strict proof thereof; but denies that it issued to the said
Herbert J. Garner any statement or -statements of insurance,
as alleged in the last portion of paragraph 1 of said Cross
Claim.
2. This defendant feels that each of paragraphs Nos. 2, 3,
4 and 5 of said C.ross Claim contains such a mixpage 15 } ture of allegations of fact and conclusions of law
that it would be confusing for this defendant to
endeavor to distinguish between each and every such allegation and conclusion for the purpose of trying to answer them
separately; and that it would be preferable for this defendant.
to state its position in regard to the apparent claim of The
B·ank of Callao as clearly and concisely as possible. Consequently, this defendant denies each and every allegation of
fact and law of paragraphs Nos. 2, 3, 4 and 5 ~f said Cross
Claim, and sets forth its grounds of defense to any and all
claims of The Bank of Callao in the following paragr~ph.
This defendant did is·sue to The Bank of Callao, Callao,
Virginia, a certain Group Credit Life Insurance Policy No.
126, effective June 27, 1960, a photostatic copy of which has
allegedly been filed with the Court as a part of the Plaintiff's
Motion For Judgment. "While reserving the right to object
to and adduce proof in connection therewith, should it appear
that s·aid photostatic copy is not a true copy. of the policy
issued by this defendant, this defendant relies upon all the
terms and conditions of said policy and directs specific attention to all provisions governing the limits of its liability
under said policy, particularly Article IV therein, and states
that it has fully discharged its obligation to The Bank of
Callao under said policy with regard to the life of Herbert J.
Garner, havin~ paid to The Bank of Callao the sum of Five
Thousand DoHars ($5,000.00) on account of the death of Herbert J. Garner, and having returned the sum of Fifteen Dollars ($15.00) paid to this defendant in error for insurance
coverage in excess of the limits set under the
page 16 } ·aforesaid policy.
This defendant further sta.tes that The Bank of
Callao was fully aware of the meaning of the limitation of
said A:rticle IV of said policy, attention .having been directed
to such limitation in several letters from this defendant to
Mrs. Nettie C. Farmer, Cashier of said bank.
WHEREFORE, this defendant, General Fidelity Life Insurance Company, denies that it is indebted to its eo-defend-
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ant, The Bank of Callao, in any amount, and asks to be dismissed with its costs herein expended.
GENERAL FID·ELITY LIFE
INSURANCE COMPANY
By PAUL M. SHUFORD.
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ANSWER TO COUNTER-CLAIM.
For answer to the counter-claim filed in this action by the
defendant, The Bank of Callao, branch of the Bank of Westmoreland, Incorporated, the plaintiff s-ays that, for the reasons set out in the motion for judgment in this action filed
by him, the plaintiff is not indebted to the defendant, The
Bank of Callao, branch of the Bank of Westmoreland, Incorporated in ·any amount.
CHLOE R. GARNER ADMINISTRATOR OF THE ESTATE
OF HERBERT J. GARNER,
DECEASED
By Counsel.
Filed Jan. 17, 1964.
HUNDLEY BALDERSON, Clerk.
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ORDER.
The Court doth ADJUDGE and ORDER that the Demurrer
filed herein by General Fidelitty Life Insurance Companv
~ainst Chloe R. Garner, A'dministrator .of the Estate of
Herbert J. Garner, deceased, be, and the same hereby is,
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overruled; to which said ruling counsel for the said General
Fidelity Life Insurance Company noted his exception.
The said General Fidelitv Life Insurance Company is hereby granted twenty-Qne (21) days from this date within which
to file its responsive pl~adings.
Enter-Law February 5, 1964.
DANIEL WEYMOUTH, Judge .

page 19

~

•

•

•

•

•

..

•

•

•

•

Filed Feb. 18, 1964.
· HUNDLEY BALDERSON, Clerk.
ANSWER AND GROUNDS OF DEFENSE OF GENERAL
FIDELITY LIFE INSURANCE COMPANY TO MOTION FOR JUDGMENT OF CliLOE R. GARNER,
ADMR.
Comes now General Fidelity Life Insurance Company, by
Counsel, and for its Answer and Grounds of Defense to the
Motion for ,Judgment says as follows:
1. This defendant states that i·t is without sufficient information to either admit or deny the allegations of paragraph
1 of said Motion for Judgment relating to transactions between, and individual actions on ·the part of, Herbert J.
Garner and the Bank of Callao, and calls for strict proof
thereof. This defendant, however, denies that the Bank of
CallaQ acted as the duly authorized agent of this defendant
in connection with any solicitation, offer, attempted sale or
attempted purchase of insura~ce as the 'Same relates to the
alleged renewal of insurance on the life of Herbert J. Garner
on January 12, 1963, or in the alleged issuance of
·
page 20 ~ a certificate Qf insurance on said date.
2. This defendant admits that it had issued to
the Bank of Callao a certain policy of group cre.dit life insurance numbered 126 and dated June 27, 1960, but reserves
the rig.ht to demand such proof as may be nece·ssary to establish the authenticity of the photostatic copy allegedly filed
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with the Motion for Judgment. This defendant denies that
the certificate of insurance allegedly issued ·on January 12,
1963, was issued under and pursuant to said policy.
3. This defendant states that the allegations of paragraph
3 of the Motion for Judgment relate entirely to actions on the
part of the plaintiff's decedent, Herbert J. Garner, and the
Bank of Callao, and hence this defendant can neither affirm
nor deny ~said alleg·ations. This defendant, however, does
deny that any such actions, as alleged, were in any way authorized or approved by this defendant.
4. This defendant calls for proof of the allegations of paragraph 4 of the Motion for Judgment.
5. This defendant denies that the terms of anv certificate of
insurance authorized by it, when read in entirety, called for
the payment of rthe amount in question under the circum·
stances then existing.
6. This defendant admits that plaintiff has made request
upon it for payment of the said $1,500.00, as set forth in the
Motion for Judgment, and that this defendant has declined
to make payment of said amount.
page 21 ~ 7. This defendant states that the sum of $1,500.00 for which judgment is apparently asked in
the Motion for Judgment is in excess of the amount of in!Snrance which was available under the terms of the aforementioned group credit life insurance policy to cover the life
of Herbert J. Garner, and states that it has heretofore paid
to the Bank of Callao the sum of $5,000.00 on account of the
death of the said Herbert J. Garner, which sun1 of $5,000.00
is· the maximum ·amount available to cover the life of any one
person under the terms of the aforesaid policy. This defendant further states that the Bank of Callao was fully aware of
the maximum amount of insurance available on any one life,
as aforesaid; thaJt said limitation is set forth in said policy;
and that to the best of its knowledge and belief, the certificate of insurance mentioned in the plaintiff's Motion for
Judgment was, .bY its terms, subject to the terms and conditionR of the aforesaid policy.
8. This defendant further states that the plaintiff's own
allegations in her Motion for Judgment, and the terms of tbe
aforesaid policy made part of said Motion for Judgment,
establish that whatever obligation this defendant might have
for the further payment of money,-and this defendant specifically denies that there is any such oblig·ation tmder the circumstances,-such obligation would in the first instance be to
the Bank of Callao, and not to the plaintiff; that, under the
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circumstances alleged in the Motion for Judgment, the plaintiff is not entitled to ask a money judgment from this defendant. Accordingly, this defendant hereby formerly demands
-that the plaintiff be required to elect, reasonably in
page 22 ~ advance of trial, whether her Motion for J udgm.ent
is intended as a motion for a money judgment
against this defendant or whether it is intended as a motion
or bill for some alternative form of relief or judgment.
9. This defendant denies that it is indebted to the Bank of
Callao or to the plaintiff in any amount, in any event.
GENERAL FIDELITY LIFE
INSURANCE COMPANY
By PAUL M. SHUFORD
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MOTION TO CLARIFY PROCEEDINGS.
Comes now the defendant, General Fidelity Life Insurance Company, by counsel, and moves the Court to clarify
the nature and purpose of the instant proceeding either by
requiring the plaintiff to elect or designate, or alternatively
to define the same by appropriate order of the Court, in the
following particulars :
1. Whether the plaintiff's initial pleading, presently styled
a Motion for Judgment is (i) a Motion for Judgment, (ii)
a Motion or Petition for Declaratory Judgment, (iii) suit for
specific performance or (iv) some othe.r form of motion, petition or complaint.
2. Whether the proceeding as defined, is (i) an action at
law or (ii) a suit in equity.
GENERAL FIDELITY LIFE
INSURANCE COMPANY
By PAUL M. SI-IUFORD
Of Counsel.
Filed March 6, 1964.
D. W., Judge.
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OPINION.
On December 5, 1963 plaintiff filed a motion for judgment
against both defendants ; on December 30, 1963 .the defendant
Bank filed its answer and grounds of defense to said motion
for judgment and incorporated therein a counterclaim for
$1,500.00, due by note, against plaintiff and a cross claim for
$1,500.00, due by insurance contract, against defendant Insurance Company; on December 13, 1963 defendant Insurance Company filed a demurrer to plaintiff's motion for judgment which was overruled on February 5, 1964; on January
7, 1964 defendant Insurance Company filed its answer and
grounds of defense to the cross claim against it by defendant
Bank; that on January 17, 1964 plaintiff filed her answer to
counterclaim of defendant Bank; that on February 18, 1964
defendant Insurance Company filed its answer and grounds
of defense to plaintiff's motion for judgment; that on March
6, 1964 defendant Insurance Company filed its motion to
clarify proceedings, which !Said motion was ruled on and was
deemed clarified when plaintiff's counsel in open court stated
he was relying on Sec. 55.22 of the Code ; thereupon, none of
the parties requesting a jury and all parties desiring the
Court to hear the case without a jury, the Court, after swearing the Court Reporter, proceeded to hea:r opening statements of all of the parties and the testimony of the witnesses
produced, all on the 1st day of J nne, 1964.
FACTS : This is basically an action arising out of a group
credit life insurance policy issued to defendant Bank by defendant Insurance Company; a Statement of Insurance issued
to plaintiffs decedent for $1,500.00; all pursuant to Sections
38.482.1 et seq. of the Code of Virginia Telating to Credit
Life Insurance, etc.
page 27

~

I.

Plaintiff's Exhibit 3 shows application· of defendant ·Bank
to defendant Insurance Company for Group Credit Life Insurance Company dated June 27, 1960. T'here seems to be no
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dispute with reference to this being an appli®.tion of defendant Bank for such policy or of the .authority of the cashier
to make such application. Howeve·r, beyond sueh application
there is much oral testimony on behalf of defendant Bank that
Cashier had no authority to bind Bank-further there is
considerable conflict in the evidence as to whether defendant
Bank ever received policy.
II.
Tha:t filed with plaintiff's motion for judgment and plaintiff's Exhibit 1 is what defendant Insurance Company says is
copy of Group Policy issued to defendant Bank and Statement of Insurance issued to Herbert J. Garner, the policy
being dated June 27, 1960 and the Statement etc. dated Jannary 12, 1963.

ill.
That there is much conflict in the evidence as between witnesses for defendant Insurance Company and witnesses for
defendant Bank. However, this Court is of the opinion that
such evidence establishes the followirig facts :
(a) That representatives of defendant Insurance Company (Vice President) called on Mrs. Farmer and MTs. Atwill in Bank at the rate of six or seven times a year since
June 27, 1960, giving them full particulars as to the requirements of the company; that though it had been brought
to the attention of the defendant Insurance Company that
there was some question as to whether or not defendant Bank
had received a copy of the policy no direct effort was made
by defendant Insurance Company to make certain that defendant Bank had in fact such policy; that though the evidence plainly shows that the defendant Bank or its employees and defendant Insurance Company were constantly
not in accord as to the duties and responsibilities of both, no
real and decisive action was taken by these parties to make
certain and definite such duties and responsibilities, but
rather action was taken ns each particular difference arose
without much regard to possible future problems.
(b) Code Sec. 38.1-482.2 defines (a) Credit Life Insurance
means·: "insurance on the life of a debtor" etc. (e) defines
Creditor means: ''a lender of money'' etc. (d) defines Debtor
means: ''a borrower of money".
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{c) 38.1-482.3 (c) permits-''Group policies of
life insruance issued to creditors providing insurance upon the lives of debtors" etc. (c-2) designates creditor as policyholder.
(d) 38.1-482.4 (a) "The amount of credit life insurance
shall not exceed the initial indebtedness. Whether an indebtedness is repayable in •substantially equal installments or in
a single sum, the amount of insurance at no time shall exceed the amount of the unpaid indebtedness''.
(e) 38.1-482.3 (c-4 )"The amount of the insurance on the
life of any debtor shall at no time exceed the amount of the
unpaid indebtedness, or ten thousand dollars, whichever is
less".
(f) 38.1-482.6 (b) "Each individual policy or certificate or
statement of credit life insurance . . . . . . . . shall set forth
........ a description of the coverage.
(g) 38.1-482.6 (d) (2)-provides there shall be in no policy
limitation: ''To the effect that the agent soliciting the insurance is the agent of the person insured under the policy,
page 28

~

etc.''
(h)

Group Policy provides-Article. IV-'' The initial amount
of insurance shall be equal to the initial indebtedness or $5,000.00 whichever is less''.
(i)
Statement of Insurance, dated January 12, 1963, provides:
"The initial amount of insurance shall be the amount shown
on the reverse side hereof but shall in no event ·exceed $5,000.00".
(j)

Plaintiff's decedent on January 12, 1963 had insurance
on another loan from defendant Bank-Statement of Insurance for $5,000.00.
(k)

There is no evidence that anything regarding limitation of
coverage was brought to the attention of debtor other than
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contents of S4ttement of Insurance save representation by
employees of defendant Bank in granting Statement of Insurance to debtor which was apparently unequivocal.

LAW:

(I.)

Defendant Bank was Agent for Defendant Insurance Company in soliciting insurance ''Statement of Insurance~'·~from
debtors. 1 M. J. Agency #19,20,21 38.1-482.6 (d-2) definitely
acknowledges Bank can be Agent for Insurance Company in
soliciting insurance-provides there shall not be
pag·e 29 ~ limitation in in policy: ''To the effect that the
Agent soliciting the insurance .......... etc.''
All aets of Bank employees in soliciting insurance on life of
debtor were as Ag·ent for Insurance Company.
II.
No limitation, under statutory $10,000., of coverage definitely, plainly and unequivocally brought hon1e to debtor.
Group Policy Provision and Statement of Insurance provisions vague and not plain, to wit: "The initial amount of
insurance shall be the amount shown on the reverse side
hereof but shall in no event exceed $5,000.00.'' It 'vould seem
to the writer that a fair interpretation of this 'vould be ''that
this Statement of Insurance cannot exceed $5,000.00". The
Group Policy provides-Article IV, ''The initial amount of
insurance shall be equal to the initial indebtedness or $5,000.00 whichever is less". It would seem to the writer that a
fair interpretation of this would be: That the first insurance
obtained (on loan) would be equal to :the loan but not to exceed $5,000.-on that loan. There is no proper communication
of limitation of authority alleged by Insurance Company to
debtor. 3 A. J. 2nd Agency #77. There has not been shown
any negligence on part of plaintiff's decedent in ascertaining
alleged limitation to $5,000. per person by Insurance Company-3 A. J. 2nd-Agency '#78.

III.
Defendant Insurance Company is, in opinion of writer,
liable to plaintiff's decedent in amount of $1,500.00.
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IV.
As between Agent Bank and Principal Insurance Co.
W)lere the instructions of principal to agent are clear,
precise, and imperative, they should be followed 'Strictly and
exactly. 3 A. J. 2nd Agency #207. In this case instructions
were not precise, and the instructions given, even as testified
to by Insurance Company witnesses, their documents and
exhibits, in no 'vay indicated an imperativeness, expression
of command or demand as to amount of coverage. It certainly
does not appear to this Court that Agent clearly violated in.
structions~ Even should we assume some of acts of coverage
by Agent were disobedient acts toward principal as alleged
by Insurance Co., then according t.o testimony of Insurance
Co. witnesses they took no adequate steps to prevent such
disobedience. Insurance Company was promptly notified of
$1,500.00 Statement of Insurance by Agent Bank.
page 30 ~ Under the statute Insurance Company is required
to keep proper records. 3 A. J. 2nd Agency '#210
'' . . . . . . . . ratification may be implied from the fact that the
principal remains silent or acquiesces in the act done by the
agent a.fter having received knowledge of it, since it is the
principal's duty, when informed, to reject within a reasonable time.'' Principal was notified in early February. GaTner
died in April-over two months for records to reveal alleged
disobedient act of agent. Can it be said such are proper records: Would not proper records be effective records, revealing records? R.ather, Insurance Com.pany excused such failure by saying not sufficient employees to take care of such.
There is no evidence Agent acted adversely to Principal.
Hence, writer is of opinion there is no liability of Agent Bank
to Principal Insurance Company. This was an agency coupled
with an inte·rest. In such cases agent has right to vary some?
instructions in good faith. 3 A. J. 2nd-A'gency #208.
For the reasons above stated this Court feels that (a) judgment should be granted Bank of Callao, branch of Bank of
Westmoreland, Inc., against Insurance Company for benefit
of plaintiff in amount of $1,500.00 ; (b) that judgment should
be granted Bank against plaintiff for $1,500.00; and, (c) that
all other relie·f prayed for should be denied.

20

Supreme Court of Appeals of Virginia

Plaintiff and B·ank will prepare order; all costs should be
assessed against Insurance Company.
DANIEL WEYMOUTH, Judge,
Circuit Court of Richmond
County, Virginia.
Filed June 6, 1964.
DANIEL WEYMOUTH, Judge.
page 31
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ORDER OF JUDGMENT.
On June 1, 1964, came the plaintiff, Chloe R. Garner, Administrator of the estate of Herbert J. Garner, deceased upon
a motion for judgment; upon the answer and grounds of defense and counter-claim filed thereto •by the defendant, The
Bank of Callao, branch o.f The Bank of Westmoreland, Incorporated, and upon a cross-claim filed by the defendant,
The Bank of Callao, branch of The Bank of Westmoreland,
Incorporated, against the defendant, G.eneral Fidelity Life
Insurance Company; upon the answer and grounds of defense filed to the motion for judgment by the defendant,
General Fidelity Life Insurance Company; upon the answer
and grounds of defense filed to the motion for judgment by
the defendant,. General Fidelity Life Insurance Company, and
upon the answer and grounds of defense filed· to the crossclaim by the defendant, General Fidelity Life Insurance Com. pany, and on the motion to clarify proceedings filed by the
defendant, General Fidelity Life Insurance Company.
The attorneys representing the plaintiff, Chloe R. Garner,
Administrator of the estate of Herbert J. Garner, deceased,
stated in open Court that they were relying on Title 55, Section 22 of the Code of Virginia, which statement ·satisfied
the attorney for General Fidelity Life Insurance Company
who filed· the motion to clarify proceedings; whe.reupon the
Court doth adjudge and order that the motion to clarify proceedings shall be and is hereby overruled. Whereupon none
of the parties requesting a jury, the whole matter of law
and fact was determined by the Court.
The Court after hearing the evidence, doth adjudge and

General Fidelity Life Insurance Company v.
Bank of 1Callao
order, for the reasons set forth in a written opinion which is hereby made a part of the record in
this case, that The Bank of Callao, branch of The
Bank of Westmoreland, Incorporated, does recover of and
have judgment against the defendant, General Fidelity Life
Insurance Company, on the cross-claim :filed by said bank
in the sum of Fifteen Hundred ($1,500.00) Dollars; that The
Bank of Callao, branch of The Bank of Westmoreland, Incorporated, does recover of and have judgment against the
plaintiff, Chloe R. Garner, administrator of the estate of
Herbert J. Garner, deceased, on the counter-claim filed by
said bank in the amount of Fifteen Hundred ($1,500.00) Dollars ; that all other relief asked for in any of the pleadings
filed shall be and is hereby denied and that the costs of these
proceedings shall be paid fo.r by the defendant, General Fidelity Life Insurance Company.
Leave is hereby granted to all parties hereto to file within
twenty one days exceptions to any part of this order. Endorsement of this order under Rule 3.16 by counsel is dis·
pensed with.
Attested copies hereof :shall be forthwith mailed to all
counsel.
page 32
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Enter-Law July 3, 1964.
DANIEL WEYMOUTH, Judge .
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Filed July 23, 1964, 11 A. M.
HUNDLEY BALDERSON, Clerk.
EXCEPTIONS BY GENERAL FIDELITY LIFE INSURANCE COMPANY TO ORDER OF JUDGMENT.
Comes now the defendant, Henera.l Fidelity Life Insurance Company, by counsel, and excepts to the Order of J udgment entered July 3, 1964, in the following particulars:
1. The Court erred in stating as ·a fact that the statement
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of the attorneys representing the plaintiff relative to their
reliance upon Title 55, Section 22 of the Code of Virginia
''satisfied the attorney for General Fidelity Life Insurance
Company", in that· such statement of plaintiff's attorneys
did not satisfy counsel for this defendant.
2. The Court erred in overruling rthe Motion to Clarify
Proceedings filed by General ·Fidelity Life Insurance Company, this defendant having been entitled to know what sort
of action it was defending.
3. The Court erred in giving judgment for the Bank of
Callao, etc. against General Fidelity Life Insurance Company in the amount of $1,500 and in assessing the costs
against said defendant, on all of the following grounds:
~

(i) The Court should have sustained this defendant's Demurrer, in that the Motion for J udgment clearly showed that the plaintiff was not entitled to
recover from this defendant, (General Fidelity Life Insurance
Company), and the court !SO found in its judgment.
(ii) The Court should have clarified the proceedings so
that this defendant might better perceive its rights, both substantive and procedural.
(iii) The Court obviously misconstrued much of the testimony offered by defendant, the Bank of Callao, etc.; andjor
accepted as fact testimony that was incredible on its fact.
(iv) The Court erred in refusing to admit testimony of
this defendant dealing with the inception of relations between
the two defendants herein, including, especially the conversations and correspondence relative to the limits of coverage.
(v) The Court erred in finding that the cashier of the
defendant Bank had authority to make application on behalf
of her employer for an insurance policy to be issued by this
defendant Insurance Company, but lacked authority to bind
her employer in regard to subsequent actions taken by her
relative to said policy.
(vi) The Court erred in permitting testimony by defendant
Bank's representative that said Bank had not received a
copy of said policy, inasmuch as said Bank had not raised
the issue in any prior statement or pleading ·and
page 35 ~ had not denied plaintiff's Exhibit I (attached
to her ·Motion for Judgment).
(vii) The Court erred in finding as a fact that this defendant Insur·ance Company had not exercised its responsibility
page 34
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to define defendant Bank's limits of authority as ·agent, and
under the insurance policy.
(viii) The Court erred in attributing any relevance whatever to the statutory limitation concerning credit life insuranc.e.
(ix) The Court erred in basing its decision as to this defendant Insurance Company's liability to defendant Bank, in
any way, upon whether plaintiff had or had not been adequately advised of the limitation of coverage.
( x) The Court erred in finding that this defendant Insuranee Company's instructions regarding limitations of coverage were inadequate as to defendant Bank; or that defendant Bank had a right to vary instructions given to it as agent.

4. The court erred in granting defendant Bank judgment
against both plaintiff and this defendant Insurance Company,
in that defendant Bank's own pleadings sho'v that its rights,
whatever that might be, were mutually exclusive as between
plaintiff and this defendant Insurance Company.
GENERAL FIDELITY LIFE
INSURANCE COMPANY
By PAUL 1\L SHUFORD
Counsel .

page 37
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Filed 8-31-64.
DANIEI.J WEYMOUTH, ,Judge.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To R.. Hundley Balderson, Clerk:
Counsel for General Fidelity Life Insurance Company, one
of the defendants herein, hereby gives notice of appeal from
the :final Order of Judgment entered in this case on July 3,
1964, and sets forth the following.
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ASSIGNMENTS OF ERROR.

1. The Court erred in overruling this defendant's demurrer
to the Motion for Judgment.
2. The Court erred in overruling, or in failing to rule on,
this defendant's Motion to Clarify Proceedings.
3. The Court erred in refusing to admit and consider evidence offered by this defendant relative to dealings and communications between itself and the co-defendant, The Bank
of Callao, prior to June 27, 1960.
page 38 ~ 4. The Court erred in finding:
(a) That Mrs. Farmer andjor Mrs. Atwill were, individually and independently of their status as officer and
employee of The Bank of Callao, agents for this defendant
in the is!suance of insurance certificates or statements.
(b) That The Bank of Callao was not bound by the FIVE
THOUSAND DOLLAR ($5,000.00) maximum policy limitation of coverage as to any one individual, either as a matter
of agency or contractual relationship.
(c) That The Bank of Callao, through the self-serving and
voluntary acts of its officers and employees, could impose a
liability on this defendant beyond the limits of its contractual
agreement.
5. The Court erred in giving· an unqualified judgment in
favor of The Bank of Callao, in the amount of ONE THOUSAND, FIVE HUNDRED DOLLARS ($1,500.00), against
both this defendant and the plaintiff.

PAUL M. SHUFORD, and
ROBERT M. "WHITE
Counsel for General FidelitY
Life Insurance Company.
·
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Transcript of the evidence and other incidents of thf'
above when heard on June 1, 1964, before Honorable Daniel
Weymouth, Judge.
Appearances: Mr. Thomas A. Williams, ·Callao, Virginia
and Mr. Dabney Overton, Warsaw, Virginia, counsel for the
plaintiff;
·
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Mr. George F. Mason, Jr., Colonial Beach, Virginia, counsel for the defendant B-ank of Callao;
Mr. Paul M. Shuford, Richmond, Virginia, counsel for the
' defendant General Fidelity Life Insurance Company.
page 2

~

Hearing on-

June 1, 1964
INDEX.
DIRECT CROSS REDIRECT RECROSS
Chloe R. Garner
Nettie 1C. Farmer
William D. Williams
John R. Sutherland
William F. Penn
John R. Su·thedand
William F. Penn
John R. Sutherland

22
24

178
200
217
278
293
1

23
41-53
180
253-265
284
294

132-139

297

302

EXHIBITS.
PLAINTIFF'S
EXHIBIT NO.
1
2

3
4

5
6

7
8

10
11

DESCRIPTION

Statement of Insurance
Policy of Insurance No. 126
Application to General Fidelity
Life Insurance Co.
Note of Herbert J. Garner and
Mrs. Herbert Garner
Insurance License No. B66576-Greensboro
N a.tional Life Ins. Co.
Insurance License No. 8873~-State Capital
Life Insurance Co.
Certification from Commonwealth of
Virginia, State Corporation Comm.
Bureau of Insurance
Account Sheet-G,eneral Fidelity Life Ins.
Letter dated 2/13/63
Report and Remittance Sheet

PAGE
NO.
31
35
39
39
43
43
43
44

47
133
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DEFENDANT'S
EXHIBIT NO.
Letter
Letter
Letter
Letter
Letter
Letter
Letter
Letter
Letter

1
2
3
4
5
6
7
8
9

dated
dated
dated
dated
dated
dated
dated
dated
dated

DESCRIPTION
8/8/62
7j18j62
2/9 j62
5/24/60
7/7 j60
4/19 j62
2/5/63
5/9 j62
5/3 j62

Defendant's Exhibit A-R.ejeeted
Letters dated 1/15/57 12/10/56 and
3/3/59
page 3

PAGE
NO.
62
73
86
233
249
250
303

300

~

Note: Court convenes at 10:00 o'clock a.m.
Thereupon the Court Reporter is s\vorn and the
hearing begins, viz:
The Court : Are all sides ready 1
Mr. Shuford: We are ready, if our Honor please.
Mr. Overton: Your Honor, our client has not gotten here
yet. Apparently she is still on slow time. She is on her way
now. She will be here in a few minutes.
Note: At this point the witnesses are called and sworn.
The Court: Mr. Overton, you are bringing the action. I
would like for you to state what you believe the issues to be
in the case.
Mr. Overton: Your H~onor, this is an action for judgment,
a Motion for Judgment for fifteen hundred dollars. It is
based upon a credit life insurance certificate of insurance issued under-we take it-Section 38.1-482 and following sections of the Code of Virginia..
page 4 ~ Mr. Garner, who lived here in Richmond County,
died on the 7th day of April, 1963. Prior to his death
he had been doing business with the B·ank of Callao at Callao.
He had a loan there which went back some two or three years.
It started out at twenty-five hundred dollars. In any event it
was renewed. Fifteen hundred dollars, a new renewal was
made J a.nuary 12, 1963, some three months before he died.
At that time he paid to one of the officials of the Bank of
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Callao the premium upon the credit life insurance in the
amount of :fifteen hundred dollars. The amount of the note.
The note was payable in six months and at that time he was
issued a Certificate of Insurance by someone at the bank.
This Certificate of Insurance purports to have been issued
under a policy issued to the bank as a creditor of various debtors issued by General Fidelity Life Insurance Company.
The policy, we have found since the suit was brought, if it
was ever issued was never delivered to the Bank until after
this man had died. We have a pho·tostatic copy of it. As a
matter of fact, the Bank had never received the policy itself
up to this time. But, in any event, the policy was apparently
issued by General Fidelity Liffe Insurance Company at
some time.
Our contention is the Certificate of Insurance
page 5 ~ provides that upon the death of Herbert J. Garner
the General Fidelity Life Insurance Company will
pay to the Bank of Callao the sum of fifteen hundred dollars
in full discharge of the loan made on January 12, 1963. Of
course there are limitations in the policy whereby if Mr.
Garner had paid some part of the fifteen hundred dollars
in the interim, between the time the policy was issued a.nd his
death, of course, the Insurance Con1pany would not have been
called upon to pay the full fifteen hundred dol1ars. But, no
part of it had been paid. The fifteen hundred dollars was
still unpaid and at •the time of his death demand was m~de
upon the Insurance Company and the Insurance Company
declined to pay on the ground that the nolicy limited the
amount of insurance available to the total of five thousand
dollars; that another loan that 1\{r. Garner had with the
B~.nk was in the amount of five thousand dollars, that they
bad paid on that and declined to pay on this Certificate of
Insurance.
We take the position, if Your Honor please, that 've are
a third party beneficiary not named-we are actually· nnmed
in the instrument. That does not make a.ny difference in the
statute whether you are even named in the instrument or
not. We feel. sir. that under the provision of Section 55-22
of the Code. that we have a right to brin~ an acpa!!,"e 6 ~ tion at la.w because of the provisions of that section which provide that where a contract is made in
whole or in part for the benefit of any party. whether named
therein or not, that then he may bring- on that contract the
same action he might have brought if it had be~n made with
him alone.
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Now in this conn.ection, the Bank of Westmoreland, Bank
of Callao Branch, had filed a cross claim against the Insurance Company for the same amount of fifteen hundred dollars. We sued both the Bank and the Insurance Company
upon the ground in our Motion for Judgment set forth, that
the Bank was the agent of the Insurance Company in the
·solicitation and writing of tl¥s insurance, and that fact is
denied by the Bank; but, the Bank comes in and files a cross
claim on the ground that the fift-een hundred dollars was
payable to it in discharge of Mr. Garner's :obligation there. I
do not know of what Mr. Shuford's position is this morning
with respect to the pleadings, whether he expects to r-aise
any further points or not; but, in the absence of that, why
the issues are .simply, it seems to me, whether or not Mr. Garner died, whether or not the insurance was written on his
life, and whether or not if written it has been paid. They
admit demand. They admit writing the policy.
page 7 } They admit receiving the premium. We feel that it
is just a matter of the issue unless there is something having to do with the form of the action of which we
are not advised at this point, then the issue of question is
simply whether or not he died -and whether or not the proceeds of the insurance have been paid.
The Court: Mr. Mason.
Mr. Mason: If Your Honor please, the position of the
Bank of Callao, which is a branch of the Bank of Westmoreland, we are a party defendant to the Motion for Judgment.
In our defense of the Motion filed by the plaintiff, we deny
that the Bank is liable for the fifteen hundred dollars as alleged in the Motion for Judgment for the reason that the
Bank is not in the insurance business, that there is still outstanding a note due and payable to the Bank in the amount
of fifteen hundred dollars, that the policy when written was
written by agents of the Insurance Company and in that
capacity and not in the capacity of their position in the Bank
was this insurance written. Therefore, we denv that there is
any liability on behalf of the Bank to pay this fifteen hundred
dollars as alleged in the Motion for Judgment.
We do, however, file a cross claim explained by Mr. Overton, in which we admit that the policy was written.
page 8 ~ It is our contention that it was in full force and
effect at the time Mr. Garner died, that the amount
of the policy was fifteen hundred dollars, that it was written
bv agents of the General Fidelity Life Insurance Com-pany,
that they have received their premium. that no contention is
made about the policy until after the death of the decedent,

General Fidelity Life Insurance
·
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and ihat upon the legal grounds of ratification, estoppel is
another ground, that the insurance contract itself is in contradiction of .a statute, that the General Fidelity Life Insurance Company is liable under the policy to pay the note ow~d
by the decedent to the Bank of Callao, which i:s in the amount
of fifteen hundred dollars.
Mr. Shuford: If Your Honor please, Mr. Mason raised
several reasons for our liability which caught me by surprise.
We may have some questions on that later. But, basically, the
factual issue, I think, has been sufficiently discussed so that
Your Honor knows most of that.
Our position concerning the point Mr. Overton brought up,
so far as the nature of the proceeding, is that there is still
something to be done in order to make the proceeding understandable in that whereas I can acknowledge Mr. Overton's
position that he has a right under Section 38.1-482
page 9 ~ and 55-22, the Section we have discussed to bring
action based upon this beneficiary wording of the
statute. The type of action is still confusing to me in that
apparently he had sued the Bank of Callao in some form of
tort and he had sued G.eneral Fidelity in some form of contract. He has merged the two into one action. I submit, sir,
the only action I know of at law that qualifie·s or permits this
sort of thing to be done would be a Declaratory Judgment
which I think this must be because I do not see how it can
be a Motion for Judgment for two different accounts against
two different defendants, yets in the same amount of money.
I do make the motion at this point for the Court's action
after argument has been concluded, to rule as to just what
sort of proceeding this is. I do not contest the rig-ht for the
plaintiff to be in court. So I think it is one of clarification, my
motion.
Now as to the facts of the case. There was a policy issued,
which we have admitted in our Answer. Our policy was to
the Bank of Callao. It provided certain limitations, which
I would presume are in the copy which is :filed with the Orig-:inal Motion for Judgment, among which is a limit of :five
thousand dollars. We take the position that five
page 10 ~ thousand dollars has been paid by this defendant
on account of the death of Mr. Garner. The maximum amount under the nolicv was paid to the bank and reduced any obli!ration which Mr. Garner's estate had to the
Bank rwo tanto; that the Bank was fullv aware of this
through its own authorized agents and employees. which was
shown over a period of yeaTs. We cannot be held liable for
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more than the contract obligations call for. We do not deny
the death. We. do not deny the good faith of Mr. Garner. I
presume the prenriums were paid by him, because they were
received by General Fidelity from the Bank, so we presume
that most of the prerequisites have been complied with. However, we would ask in the orde·rly processes of the Court that
they be established by evidence rather than by admission;
but, I do not think we are going to have a greaJt deal of problem on those. The question is going to become one of law
as to just where the liability here ought to fall. We submit,
sir, under the contract involved, stated bo,th in the Motion
for Judgment and even in the Answer here, shows that our
liability has been lnet already up to this point and we have
not further liability in the premises.
Mr. Overton: If Your Honor please, at the outset let
.
me say this, we are not bringing any action in tort
page 11 ~ against the Bank of Westmoreland. The Motion
for Judgment clearly outlines that they, as Agent
for the General Fidelity Life Insurance Company, and acting
on their own behalf as well, issued a certificate of Hfe insurance to Mr. Garner, and that either one or both of them is
liable thereon; not upon a theo1·y of tort, but upon the contract itself. That, of course, is denied by the Ba.nk, Your
Honor1 because the Bank ~takes the position it is not an insurance agent even. But Section 55-22 provides an immediate
estate, or interest in, or the benefit of a condition respecting
any estate may be taken by a person under an instrmnent although he be not a party thereto. And, if a covenant or promise be n1ade for the benefit in whole or in part of a person
with whom it is not made, or with whom it is made, jointly
with others, such person whether named in the instrument or
not may maintain in his own name any action thereon which
he might maintain in case it had been made with him only
and the considerations had moved from him to the party
making such covenant or promise.
There are many cases under that section, if Your Honor
please, dealing with all kinds of situations where the party
has brought the action in his own name and the question has
been raised before the Court of Appeals as to
page 12 ~ whether or not there was any privity, whatever,
between the plaintiff and the defendant, because
in some instances he is named in the contract and in 'SOme
he is not.
The language, it seems to me, is inescapably clear----and
incidentally, this section was revised fully in 1919 after a
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decision of the Supreme Court of the United States (Newbery v. Burbay La;nd Co'Yli/]Jany) in 'vhich it had been held
that the suit could not be brought by a party under the contract unles:s he was named or pointed out in the instrument
as the beneficiary. Now it was amended then -to provide tfuat
'vhether he is the party or not he may sue, whether he is
named in it or not, and whether named jointy or severally
with others. I mean whether named in the instrument or not,
or with whom it is made jointly with others. In other words,
he can be one of several or he can be named or not named.
If Your Honor please, this very significant change in it
''may maintain in his own name any action through which he
might maintain in case it had been ma.de with him only''. And
the consideration had moved from him to the party making
such covenant or promise.''
Now, with that language in mind, the Court of Appeals has
had the question raised (Inderrunity v. Davis, 150
page 13 r Va.), that is one of the cases 'vhere some insurance
company contested the right of a person having secured a judgment against a tortfea.sor in an automobile accident to sue the insurance company. The court ·held that although, of course, he wasn't named in the contract at all, •that
he was in privity with the defendant because of this section
here. It was made for the benefit of anybody who was injured
by that person and, of course, you could not possibly name
the people in advance who might be injured by it. But, the
court sustained, I believe, in that case it reversed it because
the lower court had dismissed it.
Montague et als. v. Homes Corporation, that is a case, it
seems to me, which is somewhat similar to this although it
does not involve insurance. Some ca:ses involve life insurance, some automobile insurance, some fire insurance. Every
time the question has been raised, the court has held that
the plaintiff may maintain the action because of this section here. In Montague v. Hom.es Corporatio·n~, that is the
ease where there was a contractor down in Norfolk building, or in the business of building, and Montague had supplied a great deal· of materials to this contractor. The company got in trouble. The contractor, a man by the name of
Arthur, agreed to guarantee the payment of all
page 14 r debts entered into bv this contractor for services
rendered prior to that time and thereafter.
Well, some two or three months later this bill ran-some
time later the Homes Corp·oration. who had nothing- to do
with it, entered the guarantee of five thousand dollars to see
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that Arthur performed the covenant, -save harmless the creditors of the first company. The court s·aid this section absolutely applied as to contract was made for the benefit of
these people who unknown at the time might supply materials
and labor to this outfit and, therefore, the section applied
because they were parties beneficiary under the contract and
there are numbers of these cases, if Your Honor please.
Our position is :simply this : In this case, we sue upon a
statement of insurance. It is termed the statement of insurance. Under group credit life insurance policies. As a matter
of fact, the statute calls it certificate of insurance, but this
is called a statement of insurance. But, this statute, if Your
Honor please, was enacted in 1960, a new comprehensive statutory provision with respect to group credit life insurance
provides the terms on which it could be issued. The forms
which may be provided. The premiums paid. The amounts
in which it could be issued. It is a very comprepage 15 ~ hensive statute and regulates the whole business
·
and, incidentally, this policy we find, after we
finally got possession of it, apparently issued in compliance
with the law, issued t.he very day this law went into effect,
June 27, 1960, apparently the company issued new policies
at that time.
This statement of insurance says insured, Herbert Garner, age .63, date 1/12/63, initial amount of insurance fifteen
hundred dollars, insured's premium fifteen dollars. Initial
amount of indebtedness, fifteen hundred dollars. Repayable
installments Bank 1 June x dollars. Terms of indebtedness,
six months from the initial date of indebtedness. The insured named above is subject to all the terms, conditions,
limitations and exceptions therein contained, insured under
a group credit life insurance policy issued to the institution
named below, herein called ''creditor", by General Fidelity
Life Insurance Company, Rich1nond, Va., herein called ''company", and immediately upon receipt of due proof of death
of such insured, during the term of insurance, provided the
insured has paid the required premium for such insurance and
subject to all the other terms, conditions, limitations and exceptions of such group credit lif~ insurance policy, the Company agrees to pay to said creditor the amount of
page 16 } insurance then in force on the life of the insured,
such payment by the Company shall be applied to
reduce or extinguish insured's indebtedness ·to the creditor
and such payment shall completely discharge the company's
liability with respect to the amount so paid.
·
Premium and term of insurance. The term of insurance
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shall be the same as the term of indebtedness plus :fif,teen additional days, and the amount charged by the creditor to the
insured for insurance may not legally exceed the premium
paid by the creditor to the company for the coverage provided.
Creditor. The name and address of 1:he creditor is the
Bank of Callao ..
Amount of Insurance. The initial amount of insurance
shall be the amount shown on the reserve side hereof, but
shall in no event exceed five thousand dollars. The amount of
insurance in force shall thereafter be equal to but at no time
shall exceed, the unpaid balance of the indebtedness of the insured to the creditor, provided, ho·wever, that if the initial
amount ·of insurance is less than the initial amount of such
indebtedness, the insurance in force shall bear the same relationship to the unpaid balance of such indebtedness as the initial amount of insurance bears to the initial amount of indebtedness.
page 17 ~ Now, if I am wrong in this, if Your Ilonor
please, certainly I would love to be corrected. But,
if Mr. Garner is not a party beneficiary under that contract,
he is, and his estate, at least in part, and this statute says in
whole or in part. If he is not the beneficiary under tha1:
certi:ficaste of insurance, then something is defective with my
reasoning, because here the company RoOTees upon proof of
death the amount of insurance then in force on the life of
the insured to help pay off the liabili1:y to the Bank Qf Callao.
It seems to me that is a condition which this statute is designed to meet, where· a party is entitled to benefi1:, whether
the whole thing or not is under some contract, and there is
nothing, no contract which forbids his being a beneficary in
any way. There is no law which does. He is the beneficiary,
as we see it. If we are wrong about that, why we are glad
to take any action that may be necessary. We do not have
any pride in the authorship of this Motion for Judgment. It
is immaterial to us. What we want rf;o do is get the money
paid, and whether Mr. Shuford wants to call it a Motion for
Declaratory Judgment or Motion for Judgment, or whatever he wants to call it is all right wiih us. But, we feel under
the circumstances our Motion for Judgment is
page 18 } squarely applicable under the provisions of Section 55-22, and we have seen no authoritv what·
ever to the contrary, if Your Honor please.
They ·admit demand bas been made upon them. They have
failed io pay. That condition has not been met. Possibly
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there might be some contention here. I do not see where even
that would make it a real contention, and we feel that, as I
say, we are willing to take today any position they want us to
take. As far as we are concerned the Declaratory Judgment,
it can be ·anything else they want it to be as long as we are in
court. We frankly admit we are in court. T;he issue before the
Court is whether they pay the insurance, whether they pay it
to us or to the Bank of Callao. That is immaterial to us. We
are not asking that they pay it to us exclusively or to the
Bank of Callao. All we want is performance of the terms
of the contract we entered into. Whatever Mr. Shuford wants
in the way of any changes or anything of that sort, we are
glad to make it, as long as we ·are in court, which he says we
are. We can call it anything Mr. Shuford wants to call it,
is our feeling, if ·Your Honor please.
Mr. Shuford: I received a good lesson in law. I think we
are pretty close to agreement, Your Honor. I do not contest
·
his right to be in court. I think he has rights under
page 19 ~ this contract or certificate that presumably Mrs.
Garner's husband got. I do think it is impossible
to have a Motion for Judgment in the ordinary ~ense such as
this. My only motion now is that the proceeding be clarified by being denominated and that 'vas the reason I had
followed it up on this proceeding, based on the action on my
demurrer, because I understood the Court might have be·en
influenced possibly at that time by certain consideration that
this may not be a Motion for ,Judgment. I understood later,
perhaps .I w·as in error; in any event these factors were aH
dis·cussed. I did approach it initially by demurrer, primarily
the Motion for Judgment said 'don't pay me, pay somebody
else.' I 'vas not familiar with the proceeding whereby this
might be done.
Mr. Overton: Mr. Shufo;rd, I do not mean to interrupt,
but I think you are in error about that. The Motion for Judgment does not say that. We ask for fifteen hundred dollars.
Mr. Shuford: 'yon ask for it in the first paragraph but a.t
the end you say-or pay to somebody else.
Mr. Overton: We do not say that anywhere in here.
Mr. Shuford: Paragraph number five. By the
page 20 ~ terms of the certificate, the amount and so forthpay to the defendant Bank of Callao in ¢lischarge
-and then you skip down and ·say-not been paid, wherefor
you ask judgment as aforesaid. I do not know whether
''aforesaid'' means paragraphs five and six or the paragraph
for the. opening· prayer in which you ask for the Motion for
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Judgment. You just told me, sir, you did not ask that it be
paid to you; so I really am confused.
This is what I want to know: Who am I being asked to
pay this mone:y to. Then I will know exactly where my attention should go at various times of trial. I think it would
effect materially the Court's ultimate order in this case, assuming it goes against either or both defendants.
So this is all I am after, is what kind of proceeding do we
have 7 Are we asking that I pay the money to the plaintiff,
am I being asked to pay the money into court, or just what 7
I do not deny her the right to be in court. I think this lady
should be heard. She is entitled to her day in court. I would
just as soon it be today as any other day.
Mr. Overton: Your Honor, I do not see that at all.
The Court: I am ready to rule, unless you want
page 21 ~ to get more on the record.
Mr. Overton: No, sir.
The Court : Mr. Overton says he is relying on Code Section 55"-22.
Mr. Shuford: Yes, sir.
The Court: That is the posiotion he takes, that he is relying on that. He has read here the Code section. It does not
appear to the Court to be ambiguous. It is perfectly plain.
The legislature has given his client that right, according to his
contention, and according to his contention ·an appropriate
judgment can be entered in these proceedings under that
section; it gives them a remedy, the Court has the right, even
if it doesn't say so, to render an appropriate judg1uent. Under the section cited and from what you gentlemen have had
to say, it would seem to me that if Mr. Overton prevailed
against your client, then the judgment should be in favor of
the Bank of Callao for the benefit of the estate of Herbert
Garner. It would not be to the Bank of Callao in general. It
would be a special judgment for the benefit of this particular
claim. That is what they are here for. That is the way I
understand it. Nothing else.
Mr. Shuford: Do I understand you correct to say that I am
not being asked to pay the money to the plaintiff,
page 22 ~ as such, but that if the judgment should be
·awarded against this defendant. it would be in
favor of the Bank of Callao for the plaintiff?
The Court: That is my understanding of it. That is the
contention.
1\fr. Overton: That is our nosition. We certainlv have no
rP.ason in the world to want to have it paid to anybody else.
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Chloe R. Garner.
As far as we are concerned all we want to do is get the note
paid off at the Bank.
·
Mr. Shuford: I understand what you want.. I just "-:ant to
lmow how to handle the matter legally.
The Court: All right, Mr. Overton. Do you have some witnesses you want to put on 7
CHLOE R. GARNER,
the plaintiff herein, first being duly sworn, testified in her
own behalf as follows:
DIRECT EXAMINATION.
By Mr. Overton:
Q. .Are you Mrs. Herbert J. Garner?
A. Yes, I am.
Q. Is your husband living, Mrs. Garner?
A. No.
Q. When did he die?
A.. April the seventh, 1963.
page 23 ~ Q. Have you or not qualified as administrator of
his estate on November 27, 1963 Y
A. I have.
Mr. Overton: :hfr. Shuford may want to ask you some questions, Mrs. Garner.
CROSS EXAMINATION.
By Mr. Shuford:
Q. Mrs. Garner, the only thing I want to ask you, do you
know of your own lmowledge anything concerning the transaction which your husband may have with the Bank of Callao
regarding insurance Y
A. No, other than that he just had insurance on it.
Q. Were you with him on any of these occasions T
A. No, I wasn't. Sometimes I was, but mostly I was at
home.
Q. Were you there either on January, whenever it was
when he renewed a fifteen hundred dollar note, or on December when he borrowed fifty-five hundred dollars, I believe Y
A. I think I was there ·at that time. Mrs. Farmer could
tell you really.
Q. Did you deal with Mrs. Farmer?
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A. Uh-huh.
Q. So you had nothingA. I don't remember if I was there or not. I
page 24 ~ really don't.
Q. Then all I am getting rut in these various
tr-ansactions, you were not personally involved. Your husband took care of all that, did heY
A. That's rig·ht. That's right.
Mr. Shuford:

Then I have no questions, Mrs. Garner.

Witness stood aside.
NETTIE C. FARMER,
upon being called by Mr. Overton, first being duly sworn,
testified as follows :
DIRECT EXAMINATION.
By Mr. Overton:
Q. Will you please state your name?
A. Nettie C. Farmer.
Q. Where do you reside, Mrs. Farmer!
A. Callao, Virginia.
Q. Will you give us your age Y
A. Fifty-three.
Q. What is your occupation 7
A. Cashier at the Bank of Calla-o, Callao, Virginia.
Q. Is that Bank of Callao a branch of the Bank
page 25 ~ of Westmoreland 7
A. It is a branch of the Bank of Westmoreland.
Q. How long have you been in that bank, Mrs. Farmer?
A. I have been cashier since 1942.
Q. Did you know a Mr. Herbert J. Garner?
A. Yes, I did.
Q. Was he a customer of your B·ank 7
A. Yes, sir.
Q. Mrs. Farmer, did you or other employees in your Bank
there issue certificates of credit life insurance?
A. We did.
Q. Over the past several years?
A'. We did.
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Nettie 0. Farmer.
Q. In the ~pring of 1963 with what company or companies
were you issuing those certificates f
A. General Fidelity.
Q. With respect to General FidelityMr. Mason: Didn't you ask her what company or companies?
Mr. Overton: She said General Fidelity, sir. I was not
concerned about the others.
Mr. Mason: You w·ere not concerned with the others.
Q~

Will you tell us of the inception of relationship there
at the Bank with the General Fidelity Insurance
page 26 ~ Oompany7 How did you happen to be issuing these
certificates!
A. Well, I guess we started out by Mr. Penn, William Penn,
P-E-N-N, who was at one time with First and Merchants. I
knew him personally. He said he had left First and Merchants and was now with Gener·al Fidelity and he would like
for us to write with his company. Sc we did. We decided
we would write with his company, and he is the only one we
ever had any contact with.
Q. Was a policy ever issued in pursuance of that to. you
alit
A. I don't remember of ever seeing one. To the best of
mv belief.
·Q. As far as you know then no policy was ever issued to
the Bank?
A. No, sir.
Q. Did you, after this engagement with Mr. Penn, did you
proceed to issue these certificates of insurance 7
A. Yes, we did.
Q. In any considerable value?
A. Yes, ·sir. Up to seventy-five hundred dollars.
Q. Ma'·am?
A. Up to seventy-five hundred dollars.
Q. ·You mean seventy-five hundred dollarsA. Yes, sir.
Q. In one year orpage 27 } A. Oh, no. We wrote quite a bit of insurance.
Q. What would you do when a person came in
and you wrote insurance 7 What acts did you go through f In
other words, tell us just how you go about writing one of
these certificates.
·
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A. Well, we have this little book which was in triplicate
and we would write ihe insurance, get the name, age, and
how long it was for, whether it was on a monthly basis or
amortized for four, five, six months or a year, put the amount
of premium, which would be one percent if it was amortized
- I mean if it was amortized one percent, if not amortized,
two percent. If it was not. Write it down, give him the little
slip on the back, which would be the receipt for it, ·and at
the end of the month then we would remit to or send the General Fidelity Company a receipt for it because they have an
account with our Bank.
Q. Did you make a repori to them at the end of each
month?
A. At the end of e,ach month.
Q. Did that report show the names of the various parties
you had assured Y
A. They had a copy of each one that we had written and
sent in.
Q. In other words, the certificate of insurance that was
written in triplicatepage 28 ~ A. Yes, sir.
Q. -they received a copy of each of those 7
A. That's right.
Q. Was that at the end of the month always?
A. ·Yes, sir. At the end of every month.
Q. Then you say you wrote the insurance up to seventyfive hundred. dollars 7
A. Yes, sir.
Q. Do you know how you came to not exceed seventy-five
hundred dollars or to write up to seventy-five hundred dollars?
A. Other than belief, that is what Mr. Penn told us we
could do.
Q. You could write up to seventy-five hundred dollars 7
A. That's right.
Q The only contact you ever had with any official of the
company was through Mr. Penn?
A .. Mr. Penn.
Q. After you began to write these certificates of insurance and report each month and send them copies of them,
did they or not accept those certificates 7
A. They did.
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Nettie 0. Farmer.
Q. Mrs. Farmer, did you issue, on January 12, 1963, a certificate of insurance to Mr. Herbert J. Garner?
,
A. Yes, we did.
page 29 ~ Q. Mrs. Farmer, would you look at this document here and tell us what that is?
· A. That is the statement of insurance whereby the credit
life wrote this policy on ~fr. Herbert Garner aR of June 12,
1963, his age of 63, the amount of insurance was fifteen hundred, .the premium fifteen dollars for a term of six months,
!Signed G.eneral Fidelity Life Insurance Company, Richmond,
Virginia.
Q. Mr. Garner at that time, did he enter into another
tr;;tnsaction with your Bank with respect to a loan?
A. Yes. He had other loans at the time.
Q. I mean with respect at the time this certificate was issued.
A. Not at that particular time. He didn't ·have ·another one
to write at that date, but he already had insurance with us
on another policy.
. Q. I didn't mean another certificate of insurance on that
day. Did he have any other transactions with you that day
other than the making of this certificate of insurance?
A. \.Ve renewed his note.
Q. For how much?
A. Fifteen hundred.
Q. For what period of time?
A. Six months.
Mr. Overton: Your Honor, we have what purports to be a duplicate copy of this certifica:te in
the papers. I would like to, rather than try to
introduce the ba.nk records, have her, if Your Honor will
permit it, and if it is not objected to by the other side, to ask
her to identify this as the copy of the one we are talking
.about.
Do you have any questions about tha.t?
Mr. Shuford: What I just looked at?
Mr. Overton: Yes.
. };fr. Shuford: It i~ all right.
Mr. Mason: You are just introducing the certificate ·at this
page 30

~

timeY

Mr. Overton : Yes, The certificate of insurance.
Q. I ask you, Mrs. Farmer, if you will identify-
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The Court: Counsel for the insurance company has no
objection to the introduction of it.
A. That is a copy.
Q. Is that a duplicate copy of the receipt he was given?
A. That's right.
Q. Mr. Garner was given 1
A. That's right.

Mr. Overton: If Your Honor please, for the record, we
offer this as an exhibit.
page 31 r The Court : All right. We will make it plaintiff's exhibit one.
Note: At this point the statement of insurance dated
January 12, 1963, is now marked and filed as Plaintiff's Exhibit Number 1.

Q. Mrs. Farmer, how did Mrs. Garner lmow that he could
secure this insurance?
A. Well, we had some signs up saying we could offer them
creditlife. It was available if they needed it.
Q. Signs around in the Bank there?
A. Yes. So we often ask a customer if they would like to
be insured, and Mr. Garner had insured several of his over
the period of years.
Q. Do you know whether you asked Mr. Garner if he would
lik~ to have his insured?
· A. I believe Mr. Garner came and said he 'vould like to
have insurance on his.
Q. Do you know whether you issued this certificate of which
we are speaking, Mrs. Farmer, or who may have issued it?
A. Yes. I believe that is Mrs. Atwill's writing.
Q. Who is ~{rs. Atwill?
A. She is Assistant Cashier.
Q. Assistant Cashier a.t the Bank?
A. Yes, sir.
pag·e 32 ~ Q. Has t.he note for fifteen hundred dollars,
which you say was renewed on ihat date by Mr.
Garner, has that been paid?
A. No, sir.
Q. Is Mr. Garner still living?
A. No, sir.
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Nettie C. Farmer.
Q. Did you, as you have indicated was your general practice, at the end of the month of January, did you send a copy
of this certificate of insurance in to the General FidelityA. Yes, siT.
Q. -Insurance Company?
A. Yes, sir, I did.
Q. And you credited the premium to their account!
A. Yes, we did.
Q. Did they make any suggestions to you about it or any
complaint of any sort Y
A. No, sir.
Q. Mrs. Farmer, I hand you here a document headed up
duplicate, General Fidelity Life Insurance Company, Policy
#126, and ·ask you if you could tell us whether you have ever
seen that before or not 1
A. Not until we wrote into the company and asked for a
duplicate.
Q. When was that?
page 33 ~ A. After Mr. Garner's death.
Q. After Mr. Garner's death you wrote to the
General Fidelity and asked them for a copy of your policy!
A. That's right. Mr. Williams wanted one to go in-as at. torney for Mrs. Garner, and we didn't have one.
Q. Was this duplicate sent to you by General Fidelity?
A. Yes, it was.
Q. As being a copy of the policy issued to you on June
27, 19631 .

Mr: Mason: If Your Honor please, we object. We do not
really object to any question which Mr. Overton has asked up
to now but we do object to the introduction of that policy
due to the fact that according to the testimony of MTs. Farmer it was never seen nor received by her, and if it is being
put in as the contract between the parties, our contention is
that it would have to be delivered in some manner to Mrs.
Farmer as the Cashier of the Bank, and she would have to
have sufficient knowledge -of it to accept it. Up to now I understand that is not true. So, if it is being introduced as an
exhibit, we object to it, sir.
Mr. Overton: If Your Honor please, it is my purpose to
offer this after it has been identified by Mrs. Farmer as a
duplicate of what the General Fidelity Life Inpage 34 ~ surance Company of Virginia contends was its
policy with the Bank of Callao. However, oor posi-
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tion is, ·as I think Mr. Mason's is, that there are certain blanks·
in this form which were typed in which do not comply with
the Law of Virginia, so that although this is what the General Fidelity Insurance Company sent them as a copy of
the policy with them, our position is that under the Law of
Virginia the actual policy was different because these typewritten provisions do not comply with the Law.
But, it is our purpose here to offer it as what General
Fidelity sent her as being a copy of the policy it had issued
to her.
Mr. Mason: I have no objection if the type,vritten part
which is inserted by the General Fidelity Life Insurance Company .be eliminated, because certainly the blanket policy,
when shown, would not have contained the typewritten limitations. In order for that limitation to be binding on anybody,
it would have to be accepted by the Bank. I object to it with
those typewritten limitations which were placed in there by
General Fidelity Life Insurance Company. The residue of
the policy I will admit is admissable.
Mr. Overton: I wonder if this would meet Mr. Masons
objections, Your Honor. We would offer this as
page 35 ~ being, excepting the typewritten entries in article
two and article four, the copy of the policy which
was issued by General Fidelity to the Bank of Callao.
Mr. Mason: May I look to see what article two and article
four are, Your Honor 7
Note: At this point the above document is handed to
counsel.
'Mr. Mason: Just these typewritten entries?
Mr. Overton: Yes.
Mr. Mason: If he offers it and eliminates those two articles, I withdraw any objection I may have, if Your Honor
please.
Mr. Overton: We would have to offer it in that form, if
Your Honor please, the reason, our contention is at least in
one respect it does not comply with the Law of Virginia and
the contract made, although it is a form, it does not comply
with the Law.
Mr. Shuford: If Your Honor please, I hesitate to rise. I
feel somewhat like a berry bush between two bears. I am getting plucked on both sides. But, I do not see how any instru-
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ment can be offered with exceptions to suit the convenience
·of the parties who would like to .get together over one. Either
that is a contract or it isn't a contract. If it isn't one, then
I would move for the dismissal of this defendant.
page 36 ~ If it is one, then I think it goes in in its entirety.
I do not see how we can go around here making up
a new contract. It is not in the record. It is not attached to
the Motion fo-r Judgment, and it is made to suit the convenience of the parties.
If the witnesses want to make certain statements in testimony, we will see how that goes along. I must object strenuously to the introduction of any emasculated form. It either
goes in as a contract or it is not a contract.
Mr. Overton: Our position is, .if Your Honor please, that
this contract was entered into under and pursuant to the
Law of Virginia and must comply therewith, and that this
contract, this purported contract here does not. But, it was
the only charter which the Bank of Callao had from this company forThe Court: Where did you get that from Y
Mr. Overton: She testified, Your Honor, after Mr. Garner
died she wrote and asked the company for a copy of the
contract which was supposed to be in existence ·with the Bank
of Callao, and they sent her this as being such a copy. She
testified previously that she had never .seen any policy of insurance whatever until after his death, at which
page 37 ~ time she sent, at Mr. Williams' suggestion, for a
copy of it.
The Court: Was that writing in there, 2 and 4, in there
when she got it Y
Mr. Overton: Yes, sir. After his death.
The Court: How do you know when it was put in there 1
M.r. Overton: We do not know when it was put in there.
We have no idea when it was put in there.
Mr. Mason: If Your· Honor please, this policv is supposedly the result of this application 'vhich contains no restrictions and we admit that this application was filed and we
deny that we ever ~ot the policy. But, this _would bind the
company because they acted on this application.. This application contains no restrictions.
The Court: We will tentatively admit it on the basis that
we are not ~onsidering-. for the 'time being these fill-ins in
article two and article four.
Mr. Mason: All right, sir.
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The Court: We will see, Mr. Shuford, after we hear all
the evidence what the situation is.
·
Mr. Shuford : All right. If Your Honor please, since there
is no jury, I am not going· to be too formal; but
page 38 ~ would it be proper for me to note my exception on
each go around Y I do not know that I will have
one until after we see 'vhat the final rule is going to be.
The Court: This admission of this particular document is
not final, but you may take your exception. This document is
being tentatively adnritted so we ean look at it and see how
the evidence shapes up as it goes along in connection with
it.
Mr. Shuford : Let the record show my exception.
Q. Mrs. Farmer, I hand you this document and ask you if
you can tell us what this is?
A. Application to the General Fidelity Life Insurance
Company for the Bank of Callao, Virginia, to be affiliated
with this company.
Q. Affiliated with their company in what respect Y
A. To write policies.
Q. What kind of policies 7
A. Credit life insurance. A'nd was dated June 27, 1960.
Q. By whom is that signed Y
A. The Bank of Callao by Nettie C. Farmer, Cashier, and
witnessed by Charlotte W. Atwill.

Mr. Overton: We offer this, if ·Your Honor please, in
evidence.
page 39 ~ The Court: Plaintiff's Exhibit No. 3 admitted
without objection.
Note: At this point the above referred to application is
now marked and filed Plaintiff's Exhibit No. 3.

Q. I ask you if you will identify this document, Mrs.
Farmer.
A. Yes, sir. It is the note of Herbert J. Garner and Mrs.
Herbert Garner, dated January 12, 1963 in the amount of fifteen hundred dollars 'Payable in six months, and it is insured
by the life, on the life of Mr. Garner through the General
Fidelity Life Insurance Company, Richmond, Virginia.

46

Supreme Court of Appeals of Virginia
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Mr. Overton: Would you object to our offering this in
evidence, subject to your right of withdrawal Y
Mr. Mason: Subject to the right of moving the Court to
have it removed, of course it is the permanent record of the
Bank.
Mr. Overton: It is so offered, if Your Honor please.
Note: At this point, the above identified note is now
marked and filed Plaintiff's Exhibit No.4.

Q. Mrs. Farmer, after MT. Garner's death, of which you
say you know, did you notify the insurance compage 40 ~ pany that he had been dead 7
A. Yes, sir.
Q. In what manner do you give such notice, or did you
give ·such notice in these cases to the insurance company
when one died?
A. We have a regular form that we send to them to notify
them.
Q. Who provided that formf
A. Mrs. Atwill.
Q. Who pTovided it to you 7
A. General Fidelity.
Q. General Fidelity provided you with the form?
A. Yes, sir.
Q. Did you execute and forward to them such a form as
that in connection with Mr. Garner?
A. Yes, sir.
Q. Has General Fidelity Insurance Company paid the
note?
.A. No, sir.
Q. Which was insured with it?
A. No, sir.
Q. From the time that you sent in your report a.t the end
of January until after you submitted this form to General
Fidelity informing them of the death of Mr. Garner, had you
received any communication from them, whatever,
page 41 ~ with respect to this loan of Mr. Ga.Tner 's or this
insurance on his life during that immediate period?
A. I don't believe ~so. No, sir.
Mr. Shuford: Would you repeat that?
Mr. Overton: I asked her if during the interim, between
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the time the insurance certificate was issued and Mr. Garner's
death and her submission of a proof of loss on the form you
provide her, whether or not she had any contacts, whatever,
from the insurance company with respect to this loan or !this
insurance certificate, and she says that she did not, or did not
believe so, she could not remember ever having had any.
A. No, sir.

Mr. Overton: Mr. Shuford or Mr. Mason may have some
questions they want to ask you, Mrs. Farmer.
CROSS EXAMINATION.

By Mr. Mason:
Q. MTs. Farmer, are you a licensed life insurance agent?
A. Yes, sir, I am with some companies.
Q. Are you ·a licensed credit life insurance agent T
A. Yes, sir.
page 42 } Q. I show you a certificate issued by the State
Corporation Commission, Commonwealth of Virginia Bureau of Insurance, and ask you if this license number B66577 has been issued-Just a minute.
A. That is Mrs . .A:twill's.
Q. Just a minute. That is Mrs. Atwill's.
A. That one is mine.
Q. I show you number 88732 issued by the Commonwealth
of ViTginia, State Corpora.tion Commission Bureau of Insurance, and ask if that is a license issued to you?
A. Yes, sir.
Q. Wbat company is that with?
A. State Capital Life Insurance Con1pany of Raleigh,
North Carolina.
Q. I show you a certificate number B66576 and ask if that
certificate has been issued to you?
A. Yes, sir. "'\Vith the Greensboro National Life Insurance
Company of Greensboro, North Carolina.
Mr. Mason: Your Honor, they have been properly identified. I would like to- offer them in evidence.
The Court: Numbers :five and six admitted without .objecti"on.
Mr. Shuford: If Your Honor please, I assume I am cor-
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page 43

~

rect. I looked at them. There is nothing in any
way connected with G.eneral Fidelity, was there 7
Mr. Mason: ~o, sir.

Note: ·At this point the above two certificates aTe now
marked and filed as Plaintiff's Exhibits Numbers 5 and 6.
Q. Mrs. Farmer, have you ever been licensed by ·General
Fidelity Life Insurance Company1
A. No, sir.
Q. As a registered agent 7
A. No, sir.

Mr. Mason: I would like to introduce this, which I have
shown counsel, apparently there is no objection, which is a
certificate from the State Corporation Commission Bureau of
Insurance certifying that neither Mrs. Farmer nor the Bank .
of Callao are licensed agents for General Fidelity Life Insurance Company.
The Court: Number seven.
Note: .At this point certificrution above identified is now
marked and filed as Plaintiff's Exhibit N:o. 7.
The Court: Admitted without objection.
Q. Is anybody in your BankA. No, sir.
Q. -a licensed agent?
page 44 ~ .A. No, sir.
Q. Did you write insurance?
.A. Yes, sir.
Q. Was it accepted by the General Fidelity Life Insurance
Company?
A. Yes, sir.
Q. Mrs. Farmer, beginning in June, June 27, 1960, do
these ledger sheets show the operation of the business which
was written through General Fidelity Life Insurance Company?
A. Yes, siT, they do.
Q. On the life of the customers of the Ba.nk of Callao 7
; .A. Yes, sir, they do.
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The Court:
objection.

Plaintiff's Exhibit No. 8 admitted without

Note : The above ledger :sheets are now marked and filed
as Plaintiff's Exhibit No. 8.
Mr. Shuford: If Your Honor please, I do not think I have
objection, as such. I have no reason to doubt the authenticity
of it. They are technical records and without an examination
or some indication of what ·they tell, I do not know whether
I would have any objection to it or not. I really don't know
what they reveal. All I saw was a bunch of figures.
page 45 ~ The Court: All right. You can ask her.
By Mr. Mason: (continuing)
Q. Mrs. Farmer, what do these records reveal?
A. This ledger :sheet showing each month the amount that.
we deposited to the General Fidelity Life Con1pany, Insurance Company of Richmond and at the end of each month
why they had statements sent them showing the balance in ihe
bank. This was their bank account statement sheet here.
Ledger sheet ·and they got a. copy of it.
Q. In addition toA. In addition to that, we sent them the form of the insurance in and showed them the amount. We ~ave them
credit for it. See, for instance, like here on July 3, 1962,
83.30. We sent them a duplicate deposit ticket showing that
that had gone to their credH along with the statement of
insurance that we had written on the diffe-rent life of t1u~
cn:;;tomers.
Q. "When you sent them the statement of the mnount credited to their account, were duplicates ofA. We always sent them aQ. -were duplicate certifieate_s of insurance always mailed
to themY
A. Yes, sir. Right wiih them.
Q. Do the duplicate certificates of insurance which had
been written show the amount?
page 46 ~ A. That. is due their companv.
.
0. The name and eveything is shown on these
certificates wbicb have alrr.adv been introduced in evidence?
A. Yes, si-r..
·
·
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Q. When did you mail in to General Fidelity Life Insurance Company a statement that would reflect the policy written on the life of Mr. Garner on December 24, 1962?
A. That would go in January 2, 1963.
Q. Did you receive a reply pertaining to that particular
policy¥
A. No, sir.
Q. Did you receive this letter? Mrs. Farmer, you say the
account reflecting your December policies was mailed on
January 2, 1963 1
A. 1963. "\Yell, I would think so, because at the-we close
them out at the end of each tnonth and they were probably,
might have been on a-I don't know just ,vhat day they were
posted, but it was not posted January 2, but they g:ot them
at the end of each month. We send them out at the end of
each month.
Q. Did you get a letter dated January 3, 1963 pertaining·
to a fifty-five hundred dollar insurance policy issued on the
life of Mr. Garner 1
A. Yes we did.
Q. Would you read that to the court?
page 47

~

Mr. Mason: Does Your Honor want to tnark
it first?
The Court: All right. This will be Exhibit No. 9, Mr.
Crane. It is admitted without objection.
0

Note: At this point, the above identified letter dated
,January 3, 1963 is now marked and filed Plaintiff's Exhibit
No.9.
A. Mrs. Nettie C. Farmer, Cashier, The Bank of Callao,
Callao, Virginia. Dear ~frs. Farmer : Reference is made to
the loan of Mr. Herbert J. Garner, insured Deeember 24 for
fifty-five hundred. We ·regret that we are unable to insure
the full amount of this note as our policy permits maximum
coverage of five thousand dollars on any applicant. Please
reduce this insurance in accordance with our policy and incorporate the appropriate refund in your next insurance report.
Jn order that there will be no misunderstanding concernint;t the amount of this insurance, we suggest that you recall :the original statement of insurance and issue a corrected
one for five thousand.
0
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Thanking you, I am-Very truly, Mrs. Helen Smith, Premium Audit Supervisor.
Q. In conformity with that letter, did you reduce the
amount to five thousand dollars on that particular policy?
A. Yes, we did.
page 48 r Q. Did you, on January 12, 1963, issue a policy
to Mr. Herbert Garner?
A. Yes, we did.
Q. In looking aJt your ledger sheet, when was that remitted
to the insurance company? What date is tha.t?
A. January 2, 1963. That would be in February. I meanlet's see. On January-that would be at the end of January
we 1·emitted for that.
Q. What date shows on the ledger?
A. They received credit January 2, 1963.
Q. On January 2 were they also mailed copies of these
policies of these certific.a.tes?
A. Policies? Yes, sir.
Q. Did you ever hear any reply from the fifteen hundred
dollar certificate issued on January 12, 1963?
A. No, sir.
Q. There 'vas no objection from the insurance company!
A. No, sir.
Q. Mrs. Farmer, maybe I got the dates mixed up. The DecemberA. Went in on January the second.
Q. When did your January report go in f
A. The January report went in, and rf;hat was at the endthat was on February-We sent that in in Febpage 49 ~ ruary.
Q. FebruaTy what?
A. February the first we reported that.
Q. Mr. Garner died when, April seven I think has been admitted.
A. Yes.
Q. Did you have any complaint or any repercussions or any
correspondence from the insurance company pertaining to
the January twelfthA. No, 'Sir.
Q. -policy that was written on Mr. Gamerf
A. No, sir.
Q. Did you send the premium in 7
A. Yes, sir.
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Q. To the company?
A. We sent the premium in at the end of the month, each
month. We didn't send the premiumQ. So the January twelfth policy, what date was that premium mailed to the insurance company!
A. January 12.
Q. 1963?
A. That was at the end of January. We gave them credit
for it. They had an account with us there.
Q. On what date did you give them credit for it?
A. We gave them credit for ·it as of February
page 50 } the first.
Q. Was any refund made prior to the death of
Mr. Garner?
A. No, sir.
Q. Did they accept the premium 7
A. They accepted the premium ·and didn't say anything
about it until after his death, and then they returned the
premium after his death. In fact, Mr. Penn brought it down
and put it on my desk and •said we are not paying this policy
because we are returning the premium. We immediately said
that·
Q. Wha.t else did Mr. Penn say 1
A. He said they would not accept the premium. They were
not going to pay this policy. They knew he was dead at that
time. She had been notified. Mr. Penn said that they were
returning the premium to us, but he felt sure the company
would pay the fifteen hundred dollars.
Mr. Shuford: If Your Honor please, since we have no
jury I will try not to object too often. I trust thisThe Court: Go right ahead. Put your exceptions in the
record that you want.
Mr. Shuford : I trust the Court will take due notice of
the self-serving statements and hearsay involved in thi!;J. I
will try not to interrupt, because we do not have
page 51 ~ a jury. I think Your Honor is fully capable of
weighing what is involved here. .
The Court: Yes. What is wrong with it?
Mr. Shuford: If Your Honor please, Mr. Penn bas not
been identified as such· here. I think both statements ·are
hearsay.
'
The Court: Mr. Penn is the representative of the company.
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Mr. Mason: That is certainly your contention.
MT. Overton: That is what Mrs. Farmer testified to.
Mr. Shuford.: I did not recall her testifying as. to his
capacity with the company. I think it is hearsay in view of
the conversation involved and the f.act that she offered one
statement that he is returning it and then sayfJ that he contradicted himself. I think it is self-serving, sir. I would object on a number of grounds. I am not too concerned with the
Test.
The Court: All right. We think it is ·admissible testimony.
Mr. Shuford: Exception.
Q. Mrs. Farmer, has the General Fidelity Life Insurance
Company ever raised any objection to your writing policies
even though you were not a registered agent Y
A. No, sir.
page 52 ~ Q. Have they aooepted all of these policies that
you have written?
A. Yes, sir.
Q. Have they accepted policies written by other employees
in the Bank of Callao Y
A. Yes, sir.
Q. Is any person in the Bank of Callao a registered agent f
A. No, sir.
Q. Have you ·all acted as agents for General Fidelity Life
Insurance Company?
A. Yes, sir, we have.
.
Q. Who gets the commission from the premiums that are
paid by the debtors Y
A. We do.
Q. You say "we", who is we?
A. W el~ all of us. The -ones who write the policies.
Q. Does the Bank of Callao get any commission?
A. No, sir.
Q. T·he Officers of the Bank?
A. The Bank gets it.
Q. Gets the commission?
A. Yes, sir.
Q. Were you all allowed to make any arrangepage 53 ~ ments that you wanted to pertaining to what companiel3 you were to represent?
A. Yes, sir.
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Mr. Mason: Your Honor, we have no further questions

at this time.
CROSS EXAMINATION.

By Mr. Shuford:
Q. You say you have been Cashier since 1942, Mrs. Farmer?
A. Yes, sir.
Q. What does that job consist of, basically! Are you generally in charge of that bank?
A. Supervisor and manager.
Q. So far as that particular office is concerned, there is no
one in there who is your superior?
A. No, sir. Not daily.
Q. You say you write for General Fidelity and some other
insurance companies Y
A. Yes, sir.
Q. The couple companies by whom you are licensed Y
A. Yes, sir.
Q. Are you familiar with the terms of those policies?
A. ·Yes, sir. What we had to write on.
Q. I beg your pardon Y
A. Yes, sir.
page 54 ~ Q. Were you familiar with the terms of the
General Fidelity policy?
A. Yes, sir.
Q. You were familiar with the terms of the policy; what
reason would you have for saying that you understood that
you could write up to seventy-five hundred dollars?
A. Because that is what Mr. Penn told us we could write.
Q. When did Mr. Penn tell you this?
A. I don't know the exact date, but he is the only one that
we ever saw and he is the only one we ever had any contact
with. Whenever we called or asked anything about it, we always asked for him.
Q. Were you ever notified that you could not write over
five thousand dollar.s Y
A. Yes. I think you presented a letter here now on Mr.
Garner for fifty-five hundred dollars.
Q. I did not present it.
A. Someone did, and asked us to reduce it then on that particular policy.
Q. Is that the first time you have ever heard of this?
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A. No.

Mr. Mason: If Your Honor please, I think we can go
back to June 27, 1960, but certainly if we attempt
page 55 ~ to go back any further than that, I do· not think it
would be applicable. On June 27, 1960, is when the
act of the Legislature became effective governing life insurance, credit life insurance. ·Certainly that would be the date
that it is contended that this contract was entered into.
I do not know what Mr. Shuford has in mind. It is just a
general question. And he hasn't introduced any specific
instance.
Mr. Shuford: Might I suggest then that we wait until we
see what we have in mind?
The Court: All right. Go ahead.
Q. Have you ever heard from anyone at the company that
you could only ·wTite five thousand dollars prior to this letter which you saw today?

Mr. Mason: I object until he tells the time and place. I
think the letter is the best evidence, if Your Honor please.
Mr. Shuford: I have several times and places in mind, sir.
1\fr. Mason: I think the letters are the best evidence. I
think they should be introduced.
Mr. Shuford: I see nothing wrong with the first question.
I -asked if she ever heard from anyone that she could only
write five thousand dollars prior to this letter.
page 56 ~ She can answer·that yes or no. I did not ask herMr. Mason: She has answered that once.
Mr. Shuford: No, she hasn't answered that, as I recall.
A. I answered when I said when you wrote us about Mr.
fifty-five hundred.
Q. Other than that, I am saying now other than that letter
which Mr. Mason has introduced, have you ever heard of it
before?
G~rner 's

The
Mr.
The
Mr.
The

Court: Heard of what now?
Shuford: The ·limitation of five thousand dollars.
Court: Limitation of five thousand dollars on what 7
Shuford: On any one insured.
Court: Any one person or any one note 7
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Mr. Shuford: Any one person who insures a loan.
Mr. Mason: I object to that, if Your H:onor please. This
is introduced as evidence unobjected to, and we contend, if
·Your Honor please, it is written right in this certificate ''the
initial atnount of insurance shall be the amount
page 57 ~ shown on the reverse side hereof, but shall in no
event exceed five thousand dollars.'' Five thousand dollars what? On the reverse side hereof. And, we contend that that is the limitation and only that.
Mr. Shuford:· If Your Honor please, ·that is fine argument,
sir. I do not think it has anything to do with the evidence. I
think I am entitled to produce the evidence-Your Honor
may throw it all out, I realize thatThe Court : I think she has answered the question, hasn't
sheY
Mr. Shuford: I haven't heard it.
The Court: I thought she said as far as she knew she
hadn't received any except that one. Did you answer or not Y
Do you want the question read back Y
Mr. Mason: May I ask the ·Court to have the question
read again? I am trying to clarify what the question was.
Your Honor, does he mean five thousand for any specific loan
or:-

The Court: Has she received any letters Y Why don't
you ask her whether she has received the letters 1
Mr. Shuford: I think that might save some time.
The Court: That way we will know what you
page 58 ~ are talking about.
Mr. Mason: We object, if Your Honor please,
to a letter dated 1956. That was prior to December the
twenty-seventh, 1960 when it is admitted that all of this prior
arrangement had been June 27, 1960, when the 1960 Acts
become effective. We think anything in back of June 27, 1960
is not admissible. It is completely separate and distinct. No
arrangement was entered into on June 27, 1960, and that is
the date of th~ policy that you have right there, and application.
The Court: Put in the record why you think it ought to
be in there.
Mr. Shuford: Sir, I think it showa the pattern of advise
to this lady that is running this Bank for a nu1nber of years,
and ever since we commenced dealing with her she has been
advised repeatedly of the five thousand dollar limitation on
any one person. This is part of it. This goes back to 1956
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when we first wrote, or wrote a policy with the Bank of Callao, addressed to Miss Pittman,Mr. Mason: Do you have· the policy? Do you have the
policy pertaining to 19567
Mr. Shuford: We sent her the policy according to this
letter.
Mr. Mason: Where is a copy of the policyY
page 59~ Mr. Shuford: Here is the letter.
Mr. Mason: Are you going to introduce this
in evidence Y
Mr. Shuford: No. You asked for it.
Mr. Mason: I would object to the introduction of that
letter pertaining to that policy.
Mr. Shuford: If Your Honor please, I would prefer to try
my ease.
Mr. Mason: I have a perfect right to object.
The Court: You have a great long letter there. Of course
I do not know what is in it..
Mr. Shuford: No, sir.
The Court: You have been doing a lot o~ talking ·about
this law of 1960 andMr. Shuford: I haven't mentionedThe Court: You have a policy based on that law, now you
are talking about and going back four years before that. You
have a four page letter. I do not know what is in the letter.
You say it is based on the policy. I do not know what is in
the policy. How am I going to rule on it Y
Mr. Shuford: I will be happy to show it to Your Honor.
I have to show it to counsel fir·st. I showed it to counsel, and
I got a.n objection before I could even get past the
page 60 ~ first page, the fact- ·
The Court: What do you have to say about the
1956 law not applying?
l\Ir. Shuford: I haven't mentioned, Your Honor, tha.t. All
their arguments in the case show we entered a new era in
1960.

The Court : Is that so or not?
1\tfr. Shuford: I don't think it has been established one
way or the other. The law in the book is dated 1960, or became effective in 1960. The particular policy which was sent
was dated 1960. It was objected to as not being a valid policv.
They say they don't know when they got the policy. I don't.
fr.anldy don't know what I am fighting here now;
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I say we have ·written insurance on this Bank-I had admitted it in the pleadings-since 1956. I am prepared to
introduce the very first letter sending the first initial policy.
I have letters where she was notified after 1960. Maybe that
will clarify it.
The Court: Do you have letters after 1960?
Mr. Shuford: Yes, sir. I have several letter·s after 1960.
The first one has just been introduced, Your Honor, by them,
that the maximum amount of coverage on any applicant is
five thousand dollars, which she said she took care
page 61 ~ of.
On August 8, 1962, I have a letter, sir. What
shaH I do with it? Show it to counsel~
Mr. Mason: Show it to us.
Mr. Shuford: Show it to counsel?
The Court: Yes, sir. Show it to them if you want to introduce it.
Mr. Mason: We have no objection, sir.
Mr. Shuford: Shall I do these in batches and try to get
rid of them, Your Honor, or sha.Il I do one at a time~
Mr. Mason:. Let me see this, Mr. Shuford. You know the
Rules of Evidence.
Mr. Shuford: I am trying to save time. Shall I go
through them one at a time or 'vould you like to see them all
at one time?
The Court: If you want to save time you had better do it
one at a time. They may object to some of them; you know
if they do, you have to prove them.

Q. 1\tfi">s. Farmer, I ask you to look at this letter dated August, 1962, and rsee if you.recognize it?
A. Yes, sir.
Q. I beg your pardon'
A. Yes, sir.
page 62 } Q. You recognize itt
A. Yes, sir.
Q. Did you understand its meaning?
A. Well, I don't know if I did or not,. because you accepted
some and you rejected others.
Q. What didn't you understand about this letter?
A. Well, on that particular man I understood that you
wanted to cut him back to a thousand. That is what it said.
Q. You do understand the language ''our group policy
contains a eoverage limitation of five thousand dollars''? .

.
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A. That's what you say there.
Q. You understand that Y
A. But, you did insure some that was over that amount.
Q. Answer my question, please, Mrs. Farmer. You understood t'his one?
A. Yes.

Mr. Shuford: A:ll right. I offer that as Defendant's General Fidelity ExhibitThe ·Court: Defendant'•s Exhibit 1.
Mr. Mason: We object to that. There is no limitation set
forth in that letter.
Mr. Shuford: That goes with this, excuse me .. Two of
them go together.
page 63 ~ Mr. Mason: We object to this. They are different dates and everything. We had no objection to
the May 9th letter, there is no limitation set forth there.
Mr. Shuford: These two go together. They refer to the
same individual.
Mr. 1\fason: We have no objection to this one, but this one
we don't think is admissible. It does not pertain to any limit.
That was your question.
Mr. Shuford: What do you mean any limit?
Mr. Ma.son: Of five thousand dollars.
Mr. Shuford: There is a five thousand dollar figure in
there. I think it is up to the Court to weight the value of it.
The Court: On what basis of evidence do you object to itY
Mr. IV[ason: We object, if Your Honor please, to the May
9th letter because he is now referring to limits which the
company has advised Mrs. Farmer of is five thousand dollars. This letter does not contain any notice to Mrs. Farmer
pertaining to any five thousand dollar limit. For that reason
we object to it.
Mr. Shuford: If Your Honor please, I would think that
is a decision for the Court to make 'vhether or not it containspage 64 ~ The Court: Which one do you want to offer
first?
Mr. Shuford: I want to offer these two together, Your
Honor. I think both are on the same two cases.
Mr. Overton: If Your Honor please, of course we shall
object to the May 9th letter upon the s·ame grounds. If anything, it would at most be a self-serving declaration. It cer-
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tainly does not convey any notice to Mr.s. Farmer with respect to the limitation in the policy.
The Court: Lets see if I understand your contentions up
to this point.
I understand it is the contention of the Bank and of ~.
Overton that you cannot insure, according. to this paper here,
you cannot insure any one particular loan over five thousand dollars. If you get a loan for over five thousand dollars,
then these letters show that they will call your attention to
that specific loan. But, their position is that if they are
separate notes and separate dates, then that is a new application and what you are talking about doesn't apply. Is that
what we are driving at here?
Mr. Shuford: I don't really know, sir.. I haven't heard
that argument advanced. It sounds Hke a planspage 65 ~ ible one, sir.
Mr. Overton: Your Honor, let me go one step
further, too. The statute itself provides under setting forth
the requirements of the policies it provides that the initial
amount of insurance shall be the amount of the indebtedness
at that date and/or ten thousand dollars, whichever is less.
In other words, what they are seeking to do here, we feel, is
to cut the statutory requirement in half. We do not feel that
even with respect to individual loans they would have a
rightThe Court: I am going to admit it for what it is worth.
Mr. Overton: All right, sir.
The Court: This will be Defendant's Exhibit 2.
M.r. Shuford: Yes, sir.
The Court: Assuming she identifies it.
Mr. Shuford: Yes, sir. 'Ve may be premature all the way
around.

Q. Mrs. Farmer, I ask you if you can identify these let-·
ters, one dated May 7 and one daied May 9. Do you recall
those?
A. I suppose they came in. I don't recall getting them, but
I guess they did.
page 66 ~ Q. You do read your mail?
A. Occasionally.
Q. Does anybody else take care of your mail 7
A. Yes, Mrs. Atwill does.
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Mr. Overton: If she cannot identify them, we feel they
could not be admitted over our objection unless they are
proved by somebody else. She says she does not know whether they came in or not.

Q. Does anybody else handle your mail?
A. Yes.
Q. Who handles your mail t
A. Some of the other girls in our Bank.
Q. You do not open the mail first? You let them open it
and take care of them?
·
A. If it is addressed to me as Cashier they have a right to
open them, because I am not always there.
Q. Who else would possibly open your mail?
A. Mrs. Gowen, Mrs. A twill and Mrs. Jewell.
Q. Any one at any particularA. Mrs. King.
Q Any one at any particular time or iis the mail just thrown
up for grabs?
A. Just whoever might be handling the mail that day.
Q. Do you run your Bank that way all the time?
A. How do you mean run it like that all the time?
Q. I mean just whoever happens to be handling
page 67 ~ the mail opens all the mail addressed to the Chief
Executive of this particular Bank?
A. I wouldn't say that. I would sayQ. What would you say? Do you handle your mail or does
somebody else handle your mail, Mrs. Farmer?
A. I handle it and I a.1so have them to handle it.
Q. Which do you do most Y
A. Well, I 'vould say I do, when I'm there.
Q. How often are you there?
A. Practically ·most of the time.
· Q. What is practically most of the time? How often are
you awayf
·
A. Well, I would say vacation time, or sick leave or something like that.
.
Q. On May 7, 1962, do you recall whether you were sick. or
on vacation f
A. No, sir, I do not.
Q. Do you recall these customer~, John E. Butler and
Lawrence H. Packett Y
A. Yes, sir.
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Q. Did you handle their loans 7
A. I handled the loans ; yes.
Q. Did you handle the insurance on them 7
A. I can't say off hand if I did or not, unless I
page 68 ~ could see the books where they were written on,
then I could tell whether they were my handwriting or not.
Q. I am delighted. Do you have your books here7
A. I have some of them; yes.
Q. Would you be good enough to take a look 7 I do not
know which one it is.
A. There is a date. May 7, 1962.
The Court : Do you have a letter here where you told her
to cut the sixty-five hundred dollars back on Mr. Garner7
Mr. Shuford: We did not know they had made a loan to
Mr. Garner in the amount of sixty-five hundred dollars, Y<>ur
Honor. We will get to that part of the evidence in due course.
We told her to cut back to five thousand dollarsThe Court: You had, you said, a whole lot of letters to introduce. I thought maybe we could try to cut out about four
year.s.
Aren't we dealing here with a five thousand dollar note in
December and a fifteen hundred dollar note in January
against the same man 7
Mr. Shuford: Yes, sir.
The Court : Do you have among your letters there, I mean,
a letter where they were sent notice to cut that
page 69 ~ back, too? I am just asking you.
Mr. Shuford: No, sir.
The Court: I am not familiar with it like you are, sir.
Mr. Shuford: No, what I am saying is, we were not aware
of the fifteen hundred dollar loan on Mr. Garner. All we saw
was the fifty-five hundred, the first application. We told them
to cut back to the maximum limit of five thousand dollars,
which was done. We were not aware of the extra fifteen hundred dollars; an entirely different note until the death claim
was made.
The· Court: You mean you had no record of that 7
Mr~ Shuford: We had a record. We do not keep it this
way. We will get to that part in due course. I think it will
helo clear this up for Your Honor.
The ·Court: I thought maybe you had a letter where you
notified them to cut this back.
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Mr. Shuford: Not Mr. G.arner. We have one on another
individual, Your Honor.
The Court : I see. Go ahead. I didn't know.
·
~{r. Mason: We do not have the May, 1962 recpage 70 ~ ords with us, Mr. Shuford.
Mr. Shuford: Do you have March, 1962? That
is when it would have been written.
Mr. Mason: No, sir. I am not trying to withhold anything. Here are the dates written on the outside. vVe just
did not have that book.
Don't you have the records? All these are copies of what
you got.
Mr. Shuford: Those are the bank records. I am interviewing her, not our records.
Mr. Mason: Show us one and we will probably admit it.
You all ought to have just as many as we have.
A. You have a copy.
By Mr. Shuford: (continuing)
Q. Well now, going back then, we do not seem to have the.
record, so would you be alJle to tell us of your own recollection whether or not you handled the insurance for Mr. Butler
or Mr. Packett?
A. I told you, sir, I cannot recall unless I had the books to
show.
Q. You definitely recall very dearly that you handled their
loans?
A. Yes, sir. I made the loans; yes.
Q. Is it not the practice -of the person who makes
page 71 ~ the loan to take care of the insurance on it 7
A. Yes, but that might not have· been in the
beginning. That might have been when they renewed the
same. I do not know if that is the original loan or not. Sometimes they didn't always insure them when they took a loan
out. But likeQ. Look at these dates and see whether you recall if they
were the original loans or renewals f
A. I don't have any of the books here. I couldn't tell you
that. I couldn't tell you that unless I had the book to look it
up. But, in the making· of a new loan, why I would ordinarily
write the insurance, if these were new ones.
Q. All right. Now, who would adjust them?
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A. SirY
Q. Who would adjust the insurance credits and debits and
so forth Y Who handled that Y
A. Mrs. Atwill, as a rule.
Q. Mrs. Atwill Y
A. Atwill.
Q. What was her capacity at the Bankf
A. Assistant Cashier.
Q. Is she any relation to you Y
A. No, sir.
Q. She handled the refunds and so forth, the adjustments,
with General Fidelity?
page 72 ~ A. Yes, sir.
Q. Was it possible she got this letter f
A. It's possible.
Q. You do not remember this letter Y
A. I don't recall it, no, sir, now.
. Q. You do not whatf
A. I do not remember now of getting it back in '62. I
don't remember.
Q. Do you remember ever having, then, this called to your
attention?
A. No, sir.
Mr.. Shuford: All right. I think that will have to come out,
Your Honor. She cannot identify it. I will offer it later on
behalf of our client. It will not be this .same number.
Q. Mrs. Farmer, do you recognize that letter?
A. Yes. I think I remember seeing some of these letters
coming in on them.
Q. I wonder if you would read into the record the contents of that ·letter, Mrs. Farmer?
A. Mrs. Nettie C. Farmer, Cashier, The Bank of Callao,
Callao, Virginia. Dear Mrs. Farmer : In auditing your ,June
report, we note that on June 4, Mr. D. F. Withers was in-·
sured in the amount of six thousand dollars. The maximum·
limit under our policy is, of course, five thousand
page 73 ~ dollars. Our records indicate that on April 29th,
this same individual was insured for one thousand five hundred dollars for a term of four months. This
would mean that, at the present time, there is a total of seven
thousand five hundred dollars outstanding on this one indivi~·
dual.
··
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We would ask that the necessary adjustment be made to reduce this man's coverage within the normal limits of five
thousand dollars. This adjustment may be included in your
current month's report.
We would also appreciate your advising us the ages of the
following cases June 16th, W. H. Smith: June 24th Victor
.

~~.

We will be looking forward to hearing from you. ·Yours
very truly.
Mr. Shuford: I ask that this be introduced as Defendant's
Exhibit 2, ·Your Honor.
Note: A.t this point, the above read letter is now marked
and filed as Defendant's Exhibit No. 2.
Q. Did you understand the meaning of that letter?
A.. I would think so.
Q. There were two policies together, they combined to
seventy-five hundred dollars, and you were asked to bring
them both back to five thousand dollarrs-

page 74

~

Mr. Mason: A.re you testifying or is Mrs.
Farmer 7
Mr. Shuford: I am asking her a question.

A.. Did I understand what 7 State it again.
Q. You understood it to mean that with these two policies
totaling seventy five hundred dollars, you were to adjust both
of them to the extent that it was necessary to write the total
back to five thousand dollars?
A. Yes, I believe so.
Mr. Overton: If Your Honor please, I object to that question on this ground; the letter speaks for itself. What she
understood it to mean is -one thing and what the letter means
may be another. Now, that is stated clearly in that letter.
It says to reduce something to five thousand dollars, but it
doesn't say what. Now, I do not think that necessarily how
she understood it is how this letter is going to be construed
by the Court.
Mr. Shuford: I think there is all the difference in the
world as to h-ow it was construed by her, Your Honor.
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The Court: Let me ask you now, the first letter that we
have introduced, that combines two different tran~actions, is
that not right Y
·
Mr. Shuford: I think so. This is the second letter I have
gotten in all, sir.
page 75 } The Court: This deals with whether they have
two different notes, right Y
Mr. Shuford: Yes, sir.
The Court: The two aggregated more than five thousand
dollars.
Mr. Shuford: Yes, sir.
The Court: I auditing your June report, we note tthat on
June 4, Mr. D. F. Withers was insured in the amount of six
thousand dollars. The maximum limit under your policy is,
of course, five thousand dollars. Our records indicate that
on April 29, this same individual was insured for one thousand five hundred dollars for a term of four months. This
would mean that, at the present time, there is a total of seven
thousand five hundred dollars outstanding on this one individual. We would ask that the necessary adjustment be
made to reduce this man's coverage within the normal limits
of five thousand dollars. This adjustment may be included
in your current month's report.
Now, your question is, you want to know how she understood this letter Y
Mr. Shuford: I got my answer. Yes, sir. I asked her if
she understood it to mean she was to adjust one or both of
those accounts, whatever was necessary, to bring them back,
the total back to five thousand dollars. She said
page 76 } yes, sir.
The Court : Do you answer yes to that?
A. I suppose I did, but I didn't make the report, so I don't
remember how they were adjusted.
By Mr. Shuford: (continuing)
Q. I don't care how they were adjusted. You understood
the purport of it-

The Court: I am not clear as to what her answer was. I
will permit you to ask the question again. I am not clear as
to what her answer was as to how she understood that letter.
Unless you want to have the reporter read it back. The Court
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holds that you have a right to ask the question again and she
has the rig·ht to answer it.
Mr. Shuford: Thank you, sir.
Note~

At this point, a paper writing is shown to counsel.

Mr. Mason: We object to this until you first tell usMr. Shuford: It has to do with the response letter that
we got. I do not knowMr. Mason: I object.
The Court: This is in evidence that Mrs. Atwill wrote
the fifteen hundred dollar one'
Mr. Overton: Yes, ~sir.
page 77 ~ Mr. Shuford: I do not know, sir. I am lost.
The Court: I thought it was in evidence that
Mrs. Atwill wrote the policy we are talking about.
Mr. Shuford: That is entirely possible. The only thing
I was talking to them about, I intended to ask the witness
if she could identify the handwriting of someone in her Bank
or whether it was hers .. Later I would, depending on her answer, there may be other things that haven'tThe Court: Were all these letters written to one person?
Mr. Shuford: Yes, sir. We never wrote to each person.
We sent all the letters to Mrs. Farmer, sometime prior to her
marriage to Miss Pittman. All the letters, as I recall, indicate
the letters went to Mrs. Farmer. She ;said others handled
them or took care of them, answered her mailThe Court: You are not claiming the Bank did this, you
are claiming these individuals down hereMr. Shuford: I am claiming the Bank did it. We have
not gotten to that yet. I didn'tMr. Mason: If Your Honor please, we introduced a letter
unobjected to by Mr. Shuford showing that the Bank was not
the agent. Now, Mrs. Farmer has testified she was
page 78 ~ the agent, althoug-h she did not have any certificate
of qualification. I do not know what Mr. Shuford
is contending.
Mr. Shuford: If ·Your Honor please, I had not thou~ht
we were to argue yet. If we are going to keep bringing this
up-

The Court : The only thing, of course, you are thoroughly
familiar with it; they are thoroughly familiar with it; all I
heard was just this morning about it. You understand.
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Mr. Shuford: I understand that, sir. If we are going to
keep bringing this up, the Law of Virginia clearly says they
do not need to be licensed; that the institution. or any of its
officers, directors or employees may be given part of the
compensation for servicing credit life insurance policies. You
need not be licensed under the Law of Virginia. I do not
know what your point is, Mr. Mason.
Mr. Mason: Mr. Shuford, let me correct you, sir. 38.1428-10Mr. Shuford: This is on the issue of a policy. When we
issued a policy, Mr. Penn, who is the licensed agent, issued
it and what ~{r. G~rner got was not a policy but a statement
of insurance. It says nothing about that in section ten.
Mr. Mason: You read b, sir.
page 79 ~ Mr. Shuford: What does b have to do with it.
It is covered in a.
Mr. Mason: No, it isn't either.
The Court: What I would like to know is, is there any
legal liability on the part of Mrs. Farmer when she gets a
letter from you people to go around to all these people in the
Bank and explain to them, say, you know, I got a letter here
so and so; or is that Mr. Penn's responsibilityY When you
have a whole lot of different people writing policiesMr. Shuford: Our policy, so far ·as we were concerned,
was with the Bank. Mrs. Farmer is the Chief Executive Officer
of the Bank. Any internal organization of the operation
there, I presume it would be up to her to decide who she let's
in on these secrets and who she doesn't. I think it would be
a presumption on our part to try to go over her head.
'J;he Court: I do not know what your policy was. I thought
maybe you might have some specific person in the Bank who
.should sign it or a list of persons or something.
Mr. Shuford: As far as we knew we were dealing with
Mrs. Farmer, sir. That is our position. This is news to us
that she had other people handle her mail. This
page 80 ~ is her business, not ours. All our correspondence
is with Miss Pittman or Mrs. Farmer. I know she
was acting for the Bank.
The Court: I am talking about acting for the insurance
company. Anyone, you say, could act for the insurance company?
Mr. Shuford: No. I said the law permits it. Either to
split or to pay a commission or fee to the Bank, or rather
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institution, bank lending company, any officers, directors,
employees, any associates, or affiliates. It is pretty broad.
The Cour·t : In the :first place the Bank of Callao, represented by 1\tlrs. Farmer, they did not have to take. insurance
if they didn't want it.
Mr. Shuford: No, sir.
The Court: She was acting for the Bank. Now, all these
people who wrote the policies, I mean you claim they were acting for the Bank, too, or were they acting for you Y
Mr. Shuford: There was only one policy, Your Honor.
That was with the Bank of Callao. These others were member insurers of a group policy. They were not selling the
policies.
The Court: Then when she issued the insurance, the testimony is that Mrs. A twill issued the insurance to
page 81 ~ Herbert Garner, she was acting for you· when she
issued it, is that your contention f Was she acting
for the Bank too 1
Mr. Shuford : She was acting solely for the Bank, as far
as we are concerned.
The Court : That's right.
Mr. Shuford: We have a policy with the Bank which per~
mitted the Bank to protect itself among its debtors to take
into its group insurance policy any of these debtors upon the
payments of premiums and, assuming it was right when it
was sent in, if it was not readjusted but prima facie it was
correct, and that is the reason they were entitled to issue
further statements over their name. All this entailed was
what company was involved, the last name and the issuing
party was the Bank of Callao. You are now a member in the
group policy. They have issued you so much insurance. So
far as the handling wentThe Court: All right.
Mr. Shuford: Are you going to object to this Y
Mr. Mason: Yes, sir.
. Mr. Shuford: Will Your Honor rule whether or not I
may ask her about this letter· which we got back from her
office, whether or not we are entitled to ask 'vhethpage 82 ~ or or not she recognizes the handwriting. That is
the only purpose of the first question. That is the
next one in order.
The Court: You do not want her to look at the letter?
Mr. Shuford: No, sir.
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The Court: What is your question now!
Mr. Shuford: I would like to ask her whether she recognizes that handwriting. That part of it is objected to. I
do not know what it is objected to for. ·
Mr. Mason: We want to know the purpose for which the
question is being asked.
Mr. Shuford: I haven't decided on the next question.
Mr. Mason: Tell us what you have in mind, Mr. Shuford.
Mr. Shuford: I don't have to tell you before hand.
Mr. Mason: I object, if four Honor please, to a blanket
name being shown Mrs. Farmer and asking her to identify it.
The Court: Can you show the Court that it is pertinent
for her to lmow this manY
Mr. Shuford: I think I can, sir. He is one of
page 83 ~ their borrowers.
The Court: ·You want to ask her if she knows
his name?
Mr. Shuford: I am primarily concerned with who wrote
his name, whose handwriting this is.
The Court: She would have to know the man if she knows
his handwriting.
Mr. Shuford: She did not write this particular letter but
it came from the Bank. I am covering up this portion of it
for there may be objections to the rest of the letter. I think I
am entitled to ask if she recognizes this handwriting. It bears
to the point she has raised she did not do all this business for
the Bank, that she had all sorts of other people handling it.
So I am asking if she knows this handwriting.
The Court: You want to know whose handwriting it is!
You say it came from the Bank 7
Mr. Shuford: From the Bank back to us, yes, sir. With
this name on it. I want to find out whose handwriting in the
Bank it is.
The Court: You want to find out whose hand~iting it ~s Y
Mr. Shuford: Yes, sir, to see if she knows whose handwriting it is.
page 84 ~ The Court: If you say you can clear it up later
on, we will let you ask her.
By Mr. Shuford : (continuing)
Q. Do you recognize that handwriting, Mrs. Farmer! Do
you recognize the handwriting!
A. I can tell you it's not ·mine.
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Q. Do you recognize it, Mr.s. Farmer Y I am not trying to
debate with you.
A. Do I have to .answer that, Judge?

The Court : If you have some idea as to whose it is yon
can tell him.

A. Well, I don't know.
The Court : You can tell who it looks like, if you know.
A. Well, off hand I would say it looks something like Mrs.
A twill's. I can't swear that it's hers.

Mr. Shuford: Thank you, ma'am.
Mr. Overton: Excuse me. If ·Your Honor please, may we
have a ten minute recess Y
The Court : Yes, sir.
Note : At this point a short recess is had following which
Court is reconvened and the hearing continues, viz.
By Mr. Shuford: (continumg)
Q. Mrs. Farmer, I show you a letter dated
February 9, 1962 and ask you to read that, see if
you can identify itf
A. I think I recognize that one.
Q. You recognize that?
A. Yes.
Q. Would you read the second and third paragraphs ·of
that into the record?
A. As you know, under the terms of our group policy, the
maximum which can be issued on any one individual is five
thousand dollars. I recognize the fact that the four months
four hundred dollar loan has now expired, but there would
still remain a portion of the installment loan plus the five
thousand, sixty-day note.
We would ask that you check your records on Mr. Withers
and be certain that the maximum amount of insurance in
force at any time does not ex-ceed the limit of your policy of
five thousand dollars. T.hose two Y
.
Q. Yes, ma'am. Now, this was the case, was it not, in whi«.3h
neither of two loans on a Mr. Withers exceeded five thousand
page 85

~
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dollars, but a combination of the two did exceed five thousand
dollars, is that correct 7
A. Yes, ,sir. And you did insure them.
Q. And we asked that you take them out as soon as our
audit caught them?
A. That one says it had expired before you caught it.
Q. There is still some and we asked you to make
page 86 ~ an adjustment to separate the loan accounts, neither of which by itself exceeded five thousand dollars.
A. According to your letter, yes, sir.
lfr. Shuford: I would like to introduce that as Exhibit 3.
The Court: Admitted without objection.
Note: At this point the above read letter is now marked
and filed as Defendant's Exhibit No.3.
A. On behalf of the Bank~
Q. Mrs. Farmer, 'vas the original contract or contact, I
should say, in the contact between the Bank of Callao and
Mr. Penn of General Fidelity Life Insurance Company with
you?
Mr. Mason: When you speak of "original", if Your Honor please, if he is referring to the original contract, I say that
is not the contract we are interested in.
A. As I stated before, I said this Mr. Penn was the man
that came to see us and asked to write for them his letters
of contract, that was it.
Q. There was no contact Y
A. Contact? Yes. He contacted us.
Q. You were Cashier at the time?
A. Yes, sir.
page 87 ~ Q. Were you writing for any other company at
that time Y Were yo11 writing for the other company at the time?
A. I am sure we were, but I cannot-! don't reme~nber
right now what company it was. Do you remember Mrs. Atwill!
Q. You are asking me? · Excuse meA. N·o. I was asking Mrs. Atwill.
Q. Did you continue to write for some other company along
with General Fidelity?
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A. Yes, we did.
Q. How many other companies, perhaps?
A. One other, I would think. 0ne other company.
Q. vVhat was the name of that?
A. I can't recall the name of it right now.
Q. I believe you were asked concerning two licenses which
named you or the Bank as agent. One was GreensboroYr. Mason: It was not ''or the Bank", Mr. Shuford. They
are the licenses right there.
A. No, it was for my personalYr. Mason: Mrs. Nettie C. Farmer.
Mr. Shuford: That is the only point I was making.

Q. 1-{either of those was General Fidelity. There was at
least two other companies you were doing business with there
at the Bank.
page 88 ~ A. (Nodding head indicating yes)
Q. Do you know what the limits are on those
policies?
A. Greensboro ten thousand.
Q. How about the other?
A. State Capital seventy-five hundred dollar,s.
Q. You are positive of those?
A. Yes, sir.
Q. Do you have anything that would indicate that our limit
was not five thousand dollars as we contend f
Mr. Mason: I object, if Your Honor please. That is not a
question of Mrs. Farmer here as to limits. That is a question
of law, isn't it 1 He has got all in he can get in.
Mr. Shuford: I am testing her credibility,· Your Honor.
She 'vas very positive of· the amounts and dates and names
of these other companies, but she is very vague when it
comes ·to what we said. I just wanted to know if she knows
any reason why-if there is anything she can prove-she has
alleg-ed that our limits were not five thousand dollars. I
wanted to know if she had anything to back it up.
The Court: Any written material,· you mean?
Mr. Shuford: Anything. Yes, sir. Anything in the way of
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page 89

~

a contract memorandum that would indicate our
limits being seventy-five or ten as were these other
companies, she says.

By the Court:
Q. Do you have anything, Mrs. Farmer, other than Mr.
Penn's ~statement to you Y
A. No, sir. Because we didn't have anything else to tell
us.
Mr. Overton : She said, if Your Honor please, she also
has this fact, that a number of them, they did accept them,
and never complained about it in any way.
The Court: Never complained about it f
Mr. Overton: Being over five thousand dollars. That
would be some further evidence, it would seem to me.
By Mr. Shuford: (continuing)
Q. Do you have records of those cases, Mrs. Farmer 7
A. Yes, sir.
Q. I wonder if you would refer to those cases at this point
then and let's see.
The Court: Let me ask you this: I see in some of these
letters that they complained about an age. Wouldn't there be
other things that they would complain about other then the
five thousand dollars Y
Mr. Shuford: Oh yes. We have quite a file
page 90 ~ here.
The Court: What I would like to lmow is, for
instance, if you picked up a particular application and it says
this fellow is so and so and so and so, would you just say, well,
this fellow is, because of this question we are going to cut him
back to five thousand t
Mr. Shuford: No, sir. Our evidence is that our policy was
five thousand dollars, and she has castThe Court: No matter who it wast
Mr. Shuford: No matte~ who it was. And the only evidence has to doThe Court: She says there were many others you didn't
do anything about. Was there any reason for thatt That is
what I would Hke to know.
Mr. Shuford: If there were other,s, it is simply because
we have audit premiums, you see. We insure a number of
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banks in this state and each of those banks report monthly
just like this one does. We cannot possibly index all those
names. We would have something over a million names in
our files if we tried to eross index all of them. This is why
I want to explore the banking procedure involved. All we
can do, we write one policy to a Bank. We give that BankThe Court: How did you :find out the ones you
page 91 ~ find out Y Where they were separate loans, that is
whatlmean.
Mr. Shuford: Ordinarily we find out by the initial loan
which is most often, as Your Honor will note, comes in fiftyfive hundred. That is obvious right away. We catch it.
The Court: The premium amount.
Mr. Shuford: Occasionally one of our audit clerks will
recall having seen a name or something and will go back and
actually find from that Bank's statements they are wrong.
Sometimes we check the names and find out it is the same person but is insured at some other bank. Of course, that is permisible. We do not like it, particularly, but sinee your policy
is with the Bank we can only limit the Bank as to what they
do.
The Court: All right. We didn't 'vant to interrupt you.
Mr. Shuford: That is all right. I want our Honor-that
is not an easy case, sir. It gets kind of technical in a lot
of aspects.
A. (continuing) I was asked if there were any others. I
do have some proof here. On January 12, 1961, we insuredQ. Now we are going back to 1961.?
page 92 ~ A. That's right.
Q. Ml right. I'm sorry. Go ahead.
A. Thomas Self, Jr., age 34, one year, fifty-five hundred,
premium fifty-five dollars. They accepted that and they never
asked us to return anything oil that.
On February, 1961, February 2, we insured .Annie H. Self
on a fifty-two hundred dollar loan for one year, age sixtyone, and they did not eall that to us.
Q. Go ahead if you have others.
A. Those are it.
Mr. Overton: I have here-I think we might have ~some
more in here. T'hose are the two we have and. this one.
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A. Thomas Self. We had one. That-the original one was
fifty-five hundred, and that was insured on '61, January 12,
'61.

Q. You can tell from.that that they were not reduced?
A. Do you have a letter showing that they were reducedf
We never had anything on them.
Q. I don't know. I am looking--can you tell from those
figures that they weren't reduced Y That is what I am asking
you, or is that just a supposition 7
A. (no response)
Q. Now, can you tell from the,se figures that there was no
adjustment made at any time Y
page 93 ~ A. Yes, sir. We didn't have anything on those,
on those other two that are on our report there.
Q. Where was thatA. Do you have any 1
Q. I am asking the questions, please, Mrs. Farmer, if you
don'·t mind. Your counsel will take adequate care of you, I
am sure.
A. Well, I would think they would be insured all along
because we started out here with fifty-five hundred and this
one is five thousand now. This one forty-six hundred. He
has been insured right along down the line with General Fidelity.
Q. Where does it show with General Fidelity?
A. Right there. This is your statement. There is where
it started.
Q. Do you keep all of these loans of any one person in the
same file ? Are these all out of the same filet
A. It's in the personal file, yes.
Q. If he had had another note, you would have kept that
in here, too.
A. No. That would be--only that one note would be in
there.
Q. Suppose Mr. Self wanted to borrow more money, would
you start a whole new file on him?
A. Well, it all depends on what type loan it is.
page 94 ~ That is a deed of trust. If he had an open line, that
would be in another-that would be in another file.
Q. Would it be shown on here f
A. No, it would not be shown on there.
Q. You keep them separateY
A. They are kept separate.
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Q. All loans are kept separate?
A. Yes, sir.
Q. In other words·, if I or a man borrows a thousand dollar,s today and next week he borrows twenty-five hundred dollars more, there would be two separate files, there would be no
cross reference between the two Y
A. There would be two separate, according to ours. Two
separate notes. Two separate insurance policies, if he insured them.
Q. How would you know then when a man owed you more
than was safe?
A. Well, because we keep a record of it.
Q. I kno,v, but if they were in separate files, how would
you know that 1
A. Well, we have a file that shows exactly what each man
has on down.
Q. What I am asking, do you keep a central file that shows
what he owes in all departments?
A. In all departments. We have an open file.
page 95 ~·An open account file. We have a deed of trust file.
And we have a collateral file. We can just look on
those and tell exactly what the man owes.
Q. So that you have no problem correlating the information on any one of the people who borrow from your bank; it
is all right there. You can look and see what he owes on any
given obligation at any time, and according to this see whether he is insured and whether he is not insured.
A. We have to look the note up to see if he is insured. We
keep that on the note record, not on the ledger file. We keep
that on the note file, on his personal note. Just like we do on
those. Those jackets are for a deed of trust. When he insures it, we stamp it deed of trust and put it in our file. We
keep those so we can tell just what he has paid and what not
if we ever want to look him up again~ It so happens we keptQ. What are these things here, incidentally?
A. What we keep all of the papers in the file in. That is
the jacket.
Q. Are they cut that way or what?
A. No. We just cut them so we don't have to put so many
in there. See, they are much longer. This te11s you the story
on it all the way across.
Q. All right.
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A. For instance, here is like when he has
started -out and his loan, Thomas A. Self, Jr., he
paid that in monthly payments. Deed of Trust
right there. It was insured for fifty-five hundred dollars. And
that shows that. Then he went on down, when we got in this
one, we went on to another jacketQ. Is his insurance premium shown on here 7
A. N·o. The insurance premium we do not show on here.
We show who it is insured with.
Q. But it does not show you how much he paid?
A. Well, we could get our books and you would have a record of it, too, on that date.
Q. What I am saying is, this does not tell you whether we
refused to issue the additional insurance or whether we requested you to make an adjustment or not 7
A. No, it doesn't. It shows it was insured.
Q. Y-ou do not lmow how much Y ·You do not lmow that according to this 1
A. I don'tY
Q. Do you?
A. I sure do.
Q. Where?
A. Because it's the date we stamped on this.
Q. You are making an assumption it's fifty-five hundred.
There is nothing on this paper that ,shows you it was fiftyfive hundred, is there Y
page 97 ~ A. We sent one of them on there Mr.Q. Answer the question, please ma'am. Don't-

page 96

~

Mr. Williams : I did not hear the question.
Mr. Shuford: You ·were not asked the question.
Mr. Williams: I did not say I was asked the question. I
have a right to hear the question.
Mr. Shuford: Excuse me. All right. I said is there anything on this paper that says it was insured, all fifty-five
hundred, with G,eneral Fidelity? She turned to you to ask you
the question, or ask someone the question.

Q. Is there anything on this paper that shows that, Mrs.
Farmer?
A. I suppose not, according to your record. According to
ours it is.
Q. What, Mrs. Farmer f
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A. By stamping it. By stamping it.
Q. That doesn't do anything but .say it's insured. It doesn't
say how much, does it f

Mr. Mason: If Your Honor please, we have been over that
twenty-five times. Mrs. Farmer has explained that to you.
A. I can get the book and show it to you if you want me to
prove it.
page 98 } Q. That would be fine. Let's have tSOme others.
A. It is shown right here. There they are. That
is one. That is one right there. Thomas L. Self, right, 5500,
January 12, 1961. Complies exactly with what I told you on
this one ·right here.
Q. Is there anywhere on there that shows we did not
send five hundred of that back and tell you to adjust it?
A. No, sir.
Q. Do you have anything to show me?
A. I haven't-There it is right there.
Q. But there is nothing there that saYis you were not told
to cut it back to five thousand like these letters indicated in
other eases.
A. No, sir.
Mr. Mason: Mr. Shuford, aren't we getting two different
records?
Mr. Shuford: I beg your pardon?
Mr. Mason: You are asking this record she was to cut
backMr. Shuford: ·Yes, sir. We do not deny that this lady has
repeatedly tried to insure people for more than the limit.
Mr. Mason: Don't argue.
J.\.Ir. Shuford : And we sent it back. That is all I am saying. She alleges we accepted it and didn't send it
page 99 } back.
Mr. Mason: That is what her testimony is.
The Court: That's right.
Mr. Shuford: I am asking her if this record .shows it, or
if it is her recollection she is relying on, I want to go back to
some other things that she has been rather weak on her recollection.
Mr. Mason: That is the report right there, Mr. Shuford.
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A. That's right.
Q. Do you remember what the limits were in the original
·
policy you took with Mr. Penn!
Mr. Mason: If Y-our Honor please, we object to that because I thought we had resolved we were going back to June
27, 1960.
Mr. Shuford: I am te,sting her credibility, Your Honor.
She remembers some things so vividly, others she is so terribly vague on. I want to see how she got the impression that
it was a seventy-five hundred dollar policy she was buying
here, and it is part of a ,series of questions.
The Court: Well, let's see now. My understanding is that
she has testified 1hat she wrote you after Mr. Garner died for
a copy of the policy that you claimed the Bank of Callao or
the lady in the Bank of Callao-we say the Bank
page 100 ~ of Callao, the lady in the Bank of Callao and the
insurance company were operating under, and
that you, you sent her this policy dated June 27, 1960; i~ is
your contention, as I understand it, _that that is the policy
under which the statement of insurance was issued by Mrs.
Atwill to Mr. Herbert J. Garner for fifteen hundred dollars
in January, 1963. If that he so, what is the relevance of some
other policy prior to that time.
Mr. Shuford: Because apparently bothThe Court: The contents of some other policy prior to
that time, what would be the relevance of it if that would
be two'
Mr. Shuford: To counteract what I have gathered is the
position of opposing counsel who say that that is a good
policy except for the limit, that somehow these no good
people in Richmond have put in a figure that wasn't there
when Mrs. Farmer got the original, and ,so I am trying to
bring out what her recollection is step by step as to just what
the limits were in there policies.
The Court: Well, I don't think it is relevant what was in
this other policy prior to the policy we are talking about.
Mr. Shuford: I think her recollection is, Your
page 101 ~ Honor. I do not think the amounts in it, as such,
is relevant; but I think I am entitled to show it
under the grounds that it did exist and her recollection of it
with regard to the effect it may have on the plaintiff in this
case. Certainly the limit in that policy does not have any-
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thing to do with the plaintiff in this case right to recover as
such from somebodyYr. Overton: If Your Honor please, if that be true, then
clearly it is inadmissible. The only thing in question here is
whether the plaintiff can recover or not. If it has nothing
to do with that, certainly it would be irrelevant.
Mr. Shuford: I think, sir, that after he filed his suit it got
a little more complicated than that. We had a cross claim and
counter claim. There are considerable more questions than
whether the plaintiff can recover. It is from whom and under
what circumstances.
The Court: I am afraid if we go back prior to the date
of that policy we will get into a lot of situations here and we
will be here for a week. I do not think it is relevant. If it is
not relevant, why then I don't think you have a right to ask
any questions about it.
Mr. Shuford: I think it is relevant, sir. Her recollection
of it is relevant.
page 102 ~ The Court: You could very easily 'have asked
her whether she had one or two cups of coffee
son1etime last week when you happened to see her in a restaurant, but that would be testing her recollection, if you were
there and .some witness who saw her; that would not be relevant.
Mr. Shuford: No, sir. I think we are talking about a
course of dealings 'vith the .same parties involved who, Your
Honor, the two defendants, Mrs. Farmer was one with all
of them.
The Court: I understand from Mr. Overton it is possible
under the law for your people to write a policy up to ten
thousand dollars.
Mr. Shuford: Then it must l1ave come out somewhere
other than this trial.
The Court: He made the statement a while ago, indicated
that it was the law that it was legally possible for you to
write a policy for ten thousand dollars.
J\!Ir. Shuford: He has also made the statement that it was
in effect mandatory, that we were violating the law.
The Court: Do you dispute that you can write a policy for
ten thousand dollars?
Mr. Shuford: No, sir. I don't dispute it. We
page 103 ~ ran 'vrite it.
The Court: If you can write one for ten
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thousand dollars, what difference does it make what some
other policy provided back there? Whether it is 1956, 1957 or
1960 or 1962 Y
Mr. Shuford: If Your Honor please, the only policy in
that evidence is this one here, which they said was a copy of
the policy, and we came to court prepared to rely on that
policy.
The Court: ·Yes, sir.
Mr. Shuford: You said we would introduce that subject to
all sorts of exceptions, namely the limitations are not valid.
The Court: Yes.
Mr. Shuford: I am prepared or trying to show that the
limitations are valid, that that is a good policy. I am no
record. She has the policy. When you issue a policy, the
insured gets it, not the company.
The Court: You mean to say you do not have a copy of
this?
Mr. Shuford: We have a copy. We sent her a copy.
The Court : Yes.
Mr. Shuford: The original.
Mr. Mason: Why doesn't he introduce the
page 104 ~ letter or something showing he did send her the
copy. I have been sitting here for an hour waiting for that.
Mr. Shuford: I haven't had my witnesses, if Your Honor
please. Mr. Sutherland will testify the policy was sent to.hef
under his capacity and sent baek an extra copy of the application that was resent to her. We will get to that in due course.
The Court has held that it is not admissible testimony to ask
her the contents of some other policy that is not the issue in
this case, even if it effects the recollection of the amount involvedThe Court : The Court holds we are concerned with this
particular policy here and we eannot go into another policy
at some other time. It is not a part of the proceedings.
Mr. Shuford: May I go into correspondence concerning
·
the other policy, sir Y
The Court: I do not know what your correspondence is.
But, if you let me look at it, I can tell you something about
it. Show it to these, gentlemen.
Mr. Mason: Suppose you let us see it :first, Mr. Shuford.
The Court : Let them see it.
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Mr. Mason: If our Honor please, this is the
page 105 } same letter dated December 10, 1956, which ·Your
Honor has already held as not admissible. We object to it on the same gr·ound that we objected to it when
it was fir.st introduced as evidence. Certainly that is my position on behalf of the Bank. I feel sure the plaintiff takes the
same position. Therefore, we object to the introduction.
The Court: At this particular time we are not going to
admit any evidence on it. Now, I understand you might want
to get in the record, you know, the contents of it, or something.. I do not think it would be proper for you to do it with
your people even though we don't admit it so it will be in the
record. I do not believe we should go back prior to the date
of that paper that you claim you are operating under. I am
doing this under the assumption that it is a fact and in this
case that this is ihe contract according to the defendant General Fidelity Insurance Company.
Mr. Shuford: Up to now that is the contract according to
the plaintiff, also.
The Court: Yes.
Mr. Shuford: And apparently admitted by the Bank of
Callao in its answer.
The Court: I do not understand it that way. I understand
they did not Jmow anything in the world about
pagt 106 } this piece of paper until after the man had died.
They did not know what it contained or anything
about it.
Mr. Shuford: That is Mrs. Farmer's testimony. What I
was going on was the pleadings, Your Honor, it was not contested, whatsoever as to the validity of that policy.
The Court: All right. Let's go ahead.
By Mr. Shuford:. (continuing)
Q. Mrs. Farmer, did you say that you handled the adjustment, financial adjustment on General Fidelity or was it
someone else that handled that Mrs. Atwill, was itt
A. A-T-W-I-L-L.
Q. Atwill. And you did not check that over one way or the
·
other. You do not knowA. Not.sir.
Q. What did you do with these letter.s that you have ad-
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mitted receiving with regard to the five thousand dollar limitation 7 Did you turn them over to Mrs. Atwill 7
Mr. Mason: What letters is he referring to, Your Honor!
Mr. Shuford: The three that have been accepted.
The Court: He is talking about Exhibits 1, 2 and 3. Aren't
those the ones you are talking about Y
page 107 ~ Mr. Shuford: Yes, sir.
The Court: These letters are the ones he is
talking about.
Note: At this point the above referred to letters are now
passed to the witness.
The Court: The question is whether or not you turned
those letters over to Mrs. Atwill to read.
A. And she in turn put them in the General Fidelity file.
Q.- You turned those specific letters over to her to read, is
that your answer Y
A. Yes. Tho.se andQ. Any -of the others, those in particular Y
A. Yes, sir. I think she would see them.
By the Court:
Q. Do you know whether she did or not Y That is what he
is asking.
A. I would say she saw them.
By Mr. Shuford: (continuing)
Q. All right. And on the basis of those, .she is the one who
made the adjustments in the account?
A. Yes. She took care of that.
Q. How did you figure up this account that you kept with
the General Fidelity? Suppose a man came in
page 108 ~ and wanted a thousand dollar level term loan and
he wanted to be insuredThe Court: What is a level term •loan 7
Mr Shuford: A non-reducing one with payments, ·Your
Honor, so at the end of four or six months he owes a thousand
dollar.s.
. The Court: All right.
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Q. What would his premium have been Y
A. How long?
Q. What would his premium be for six months f
A. On a thousand dollars T
Q. Yes ma'am.
A. It would have been twenty dollars.
Q. All right. Now, how would you figure out how much
you were supposed to send to General Fidelity!
A. I believe it was fifty-five percent we had and they had
forty-five percent.
Q. Who is weY
A. The Bank. T·he ones that sold the insurance.
Q. And you put that in the Bank, that fifty-five percent 1
A. No. It went to each one who insured. Mr. Atwill, Mr,s.
Gowen, Mrs. Jewell and Nettie Farmer.
Q. How did you all split that upf
A. Well, it was allpage 109

~

Mr. Mason : If ·Your Honor please, does it
make any difference how it was split up among
themselves T

A. lt was all to me. I had the right to give to them whatever I chose to give them.
Q. How did you figure that out T
A. Well, because they helped, so I figured I should give
them part of it.
Q. Who, other than yourself, runs the Bank of Callao T
A. Well, I Q. vVho is your president'
A. Mr. W. D. Williams.
Q. Did Mr. W. D. Williams know anything about this insurance writingf

The Court: You are talking about the whole insurance
business orMr. Shuford: The whole thing.
The Court: -Herbert Garner.
Mr. Shuford: The whole thing, Your Honor.
Mr. Mason: Wouldn't it be restricted to the General
Fidelity Life Insurance Company? Shouldn't his question be
restricted to that phase?
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The Court: I take it he is talking about that. Is that
what you are referring toY
Mr. Shuford: That was not what I was talking about, but
I will ask that first.
page 110 ~ Mr. W. D. Williams: Are you asking her what
I know about itY
Mr. Shuford: I asked if Mrs. Farmer is aware of the fact
- I mean if anyone other than Mrs. Farmer here, her superior, is aware of the fact that the Bank of Callao was writing credit life insurance for companie,s.
Mr. Mason: If Your Honor please, I object to Mrs. Farmer answering that. The best evidence would come from Mr.
Williams who is available right here to be called as a witness.
The Court: I think she would have a right to state if she
in any way brought it to their attention or if she knows that
they knew about it.

Q. Will you answer the question, please, ma'am?
A. I couldn't answer that, because I don't know if Mr.
Williams lmew or not.
By the Court:
Q. Who furnished the signs that you put in the Bank, these
posters? Did you put any in there that were furnished by the
General Fidelity Insurance Companyf
A. They furnished them.
Q. They furnished them; what did they have on them, do
you know?
A. Oh, protect your loan, insure with us, or
page 111 ~ something on that order.
Q. Did they ~say anything ·about you couldn't
write over five thousand dollars?
A. No, sir.
Q. They were furnished you by these people f
A. Yes, sir.
Q. They were put out there for the public to see 7
A. Yes, sir.
Q. Is there anything about five thousand dollars in this
little book that you gave to Mr. Garner? You say you gave
him a little book, is that right 1
A. We gave him a receipt for his insurance.
Q. I thought you said that you gave him-they furnished
you with a little book or pamphlets or something.
A. No, sir.
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Q. Where did you have these posters or signs that this
company, General :Fidelity Insurance Company, furnished
you? Were they put right out there tacked up on the wall, on
the counter where you wrote the checks, were they put in
more than one place?
A. They were put out in the lobby, I would say.
Q. They were put out in the lobby?
A. They were put in the lobby, I would say.
Q. How big· were they Y
A. Oh, about six by eight. Something like that.
page 112 ~ Q. Were they as big as a photographY Were
they as big as that book behind you Y
A. Well, they were not quite that large. I would say at
least half that size. Certainly half as large as that.
Q. Half as large as the Code there?
A. Yes, sir.

The Court: Gp ahead from there, Mr. Shuford. I do not
want to take her away from you.
By Mr. Shuford: (continuing)
Q. Do you know whether :anybody else in the Bank, your
superior, knew of the fact the Bank of Callao was writing
credit life insurance 7
Mr. Mason: If Your Honor please, I object.
The Court: Know whether or not anybody elseMr. Shuford: In the Bank of Callao-Our contention is
that the Bank of Oallao is the creditor. If we get back to his
policy, I think if he reads it he will see the Bank of Callao is
the creditor.
Let me phrase the question in this way:
Q. Mrs. Farmer, did anyone, your superior, know that you
were writing· life, credit life insurance Y
A. I do not know.

The Court: She has answered that. She has
answered that.
Mr. Mason: For who?
Mr. Overton : She has answered the question, if Your
Honor please. She said she did ~ot know whether Mr. Williams knew or not.
page 113

~

88

Supreme Court of Appeals of Virginia

Nettie C. Farmer.
A. I don't go around asking him what he knows all the
time.
Q. Did you have any other credit life insurance signs up
besides General Fidelity there on the premises Y
A.. I'm sure we have.
Q. Did Mr. Williams ever visit your bank?
A.. Yes, sir.
Q. Does he come out in the lobby like most everybody else f
A.. Yes, sir.
Q. Did he ever ask you any questions about the credit life
coverage on the borrowers and so forth f
A. No, sir.
Q. Did you also get the money from these other agents,
these other companies for which you were designated as
agent?

The Court: Did you get what from them Y
Mr. Shuford: The premium commissions, any premiums,
that she deducted before she sent General Fidelity the money.
I presume these other companies had something
page 114 ~ of the same policy. I asked her if she got any
commissions from those other insurance companies.
By the Oourt:
Q. Did you write some on the other companies?
A. Yes, sir.
Q. His question is did you have some similar arrangement
with whacking of the commissions with whoever wrote them?
A. I got the commisions on the others.
By Mr. Shuford: (continuing)
Q. You got the commissions on all of them?
A. Yes, on all of them actually.
Q. Did you do this with authority from anyone in the
Bank?
A. No, because I 'vas in charge of it.
Q. By what authority were you in charge of the Bank?
A. Well, I thought I was in charge, as Manager of that
Branch.
·
Q. Do you make other contracts With people on behalf of
the Bank-
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Mr. Mason: If Your Honor please, we have shown by this
certificate of insurance where she wa.s an agent of another,
two other ·companies, and certainly it appears to us that we
have amply shown that she was, even though the law had not
been complied with, that she was the agent of
page 115 ~ General Fidelity Life Insurance Company and,
as such agent, she had a right to act for them.
The Court: Let me ask you thisMr. Mason: Why is he getting into whether or not she is
making other contracts? Why is he getting into other contracts T This life insurance contract is complicated enough
without getting into something else.
The Court: Let me ask you here-it might be this will
clarify it-

Bv the Court:
..Q. When you let Mr. Herbert J. Garner, or anybody else,
have fifteen hundred dollars on an open note, is the question
decided on whether or not he might get some life insurance or
is it decided irrespective of that? Could he have gotten fifteen
hundred dollars whether he had gotten insurance or not Y
A. Sure. It is not-we do not require them to take credit
life insurance or any other insurance. We don'tQ. On the basis of whether or not you lend him money,
that is not a factor that you consider?
A. No. No, sir.
'Q. That is something you do for him to help him out.
A. To help him, yes, sir.
Q. And incidentally helps the Bank, of course,
page 116 ~ to pay it off, or helps him to pay it off.
A. That's right.
Q. But, I mean, you do not make loans on the basis of
whether or not somebody can get a particular type of life
insurance.
A. No, sir.
Q. That is the wa.y I understood it.
A. If you came into the Bank today and wanted to borrow
five thousand dollars and you did not want to insure your
loan, it would not be required of you to do it; but, if you
would like for us to, well, then we do insure them. The Bank
doesn't require you to do it. No, sir.
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Q. The Bank does not tell you to do it or not to do it, that
is something that is determined by the man who borrows the
money, right?
A. That is right.
The Court: That is the way I understand it. I wanted to
be sure.
Mr. Shuford: May I ask where our Honor got that understanding Y
The Court : I beg your pardon Y
.
Mr. Shuford: May I ask where you got that understanding~

The Court: I got the understanding from what was said
here today. Am I wrong in that? If I am, I would
page 117 ~ like for you to clarify it.
Mr. Shuford: I don't know. I hadn't heard
any of that here today. I was wondering· where it came from.
The Court: I, like so many other people, I borrow money.
I have heard the matter mentioned in my life about getting
out some insurance.
Mr. Shuford: I 'vas wondering whether you were going
on the record in this case, or whether you were going on
general knowledge, or what, Your Honor.
Mr. Overton: If Your Honor please, I asked Mrs. Farmer.
The Court: I have to bring some of my general knowledge
to bear on the job here; that prompted me in asking the question. If it does, I want to ]mow it. I think I should know it if
it does. But, my under.standing is that you do not have to get
life insurance to borrow money from a Bank. And the implication of your question, as the Court takes it, that she is
acting for the Bank when she does this. You gentlemen have
stated your positions. I just want to follow your position. I
take it from the implication of your question that she is acting for the Bank. She is acting for the Bank when she writes
this insurance. But, it is kind of a little out of
page 118 ~ line with what I understood the issues to be.
Mr. Mason: Which, of course, we have denied,
if ·Your Honor please.
Mr. Shuford : Yes. I understand. But, the ·only policy
introduced, the plaintiff had alleged .she was acting for the
Bank, said the Bank did it for itself and for us. The policy
which was introduced is in the name of the B·ank of Callao.
There is no policy in the name of Mrs. Nettie C. Farmer. Mrs.
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Nettie C. Farmer has been acting in all the correspondence
in regard to this policy. I am trying to find out in just what
capacity she was acting in at this point, sir. The mere fact
the Bank say.s she was an agent doesn't necessarily make it'
so, or the fact that I say she 'vas an agent doesn't make it so.
I think it depends on the facts, Your Honor. I would like the
opportunity to explore her understanding of just what authority she did have at what point.
The Court: All right. Go ahead.
By Mr. Shuford: (continuing)
Q. Did you sign this contract of insurance or application
for insurance with General Fidelity in the Bank's name or
in your name?
A. I think I .signed my name, I believe.
page 119 ~ Q. As whatY
A. As it would be on 1960.
Mr. Mason: It has been introduced in evidence. Isn't that
the best evidence, Your Honor.
A. 1960. I think that is the way I signed it.
Mr. Overton: The :application for insurance was introduced as Exhibit No. 3.
The Court : The court would have to hold the papers and
evidence are here-you can look at it and see how she signed
it-and they speak for themselves.

Q. You were aware, were you not, Mrs. Farmer, when you
signed that, that you signed it as Cashier of the Bank and
not as Mrs. Nettie C. Farmer, individually!
A. That's right, I guess. Does it say Cashier thereY May
I see it?
Note: At this point, Plaintiff'.s Exhibit No. 3 is handed
to the witness.
A. Yes. sir.
Q. As far as you were concerned, that was the valid application, was it not?
A. As far as I knew.
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Q. You signed other agreements on behalf of the Bank
of Callao as C.ashier Y

Mr. Mason: I object, if ·Your Honor please. There is no
bearing on the issue here and, of coursepage 120 ~ The Court: This speaks for itself.
Mr. Mason:: Of course it speaks for itself.
The Court: There isn't anything ·ambiguous about this
"Bank of Callao by Nettie C. Farmer, Cashier". Now what
were you trying to showY That she didn't have authority to
sign this?
Mr. Shuford: I am trying to show she did have authority,
but the co-defendant has denied, Your Honor, that it said
she was not their agent. They said the application speaks for
itself. The application makes her its agent. Now, they say
she is not its agent.
The Court: I do not think they take the position here that
she is not the agent. She is not the agent to be a beneficiary
under the policy.
Mr. Shuford: I beg your pardon?
The Court: Here is what it says. It says : Application to
General Fidelity Life Insurance Company (1) applicant's
name: The Bank of Callao; address; Callao, Virginia; names
and addresses of associated, affiliated or subsidiary companies, if any, of the applicant which are to be included in
the policy:
The undersigned hereby requests you to issue it your group
credit life insurance policy, one year renewable
page 121 ~ term, non-participating, and represents that the
undersigned's g-roup of debtors eligible for insurance under such policy is now receiving new entrants at
the rate of at least 100 persons yearly or may reasonably be
expected to receive at least one hundred new entrants during
the first policy year.
Dated at Callao, Virginia, June 27, 1960. The Bank of
Callao, for or corporate name of applicant by Nettie C.
Farmer, Cashier.
Now, the point that I made, or the inquiry that I made,
was, I mean, is it your contention that this directs these
ladies to write policies here, orMr. Shuford: No, sir.
The Court: -it jnst shows that if such policies are issued that the Bank of Callao is willing to be the beneficiary
under these particular policies, isn't that what it .says?
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Mr. Shuford: No. It shows the Bank of Callao through
its authorized agent, Mrs. Nettie C. Farmer, was interested
in buying a policy of insurance from the General Fidelity Insurance Company by which it might insure its debtors, for
its protection.
The Court: Did she have to buy this? I don't know.
Mr. Shuford: She did not have to buy it; .she
page 122 } did.
The Court: Did she undertake paying anything for it?
Mr. Shuford: No, sir.
The Court: What did you say?
Mr. Shuford: No, sir, not until she got the premium for
the insured, the debtor.
The Court: That is the way I understood it. She wasn't
buying anything. Just likeMr. Shuford: It shows, the only beneficiary under that
policy is the Bank of Callao. She took it out on their behalf
in their corporate nan1e with her as Cashier.
The Court: Doesn't this have to be read in the light of all
the other things and aetions, transactions 7 Can you just pick
this out and say that's it?
Mr. Shuford: No, sir. That is why I am trying dreadfully
hard to put it in. I have asked her if she signed other contracts at the Bank, sir. I am met with one objection after
another.
The Court: You have a right to inquire of her as to what
she did down there and how she acted; but, if you are going
to establish her agency, then, of course, you have to do it like
the law requires you to do it. I cannot just say I am an agent
for somebody. You have to havepage 123 ~ Mr. Shuford: We realize that, Your Honor.
The Court: You have to have other factors.
Mr. Shuford: I asked her whether she signed other contracts on behalf of the Bank. I was met by violent objections,
sir. I haven't yet had the question answered.
The Court: What ldnd of contracts Y
Mr. Shuford: Any kind of contracts. It matters not.
The Court: N arne some of them.
Mr. Shuford: I don't know anvthing about the banking
business, Your Honor. She knows that better than I do.
The Court: I think you ought to be more specific than
any other contract on behalf of the Bank. She certainly
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couldn't be in a Bank without making some contracts for a
Bank.
If she passed me over one hundred dollars, put it out on
the counter and gave me a note to sign, and I put the one
hundred dollars in my pocket and did not sign the note, they
would still make me pay the one hundred dollars because she
is dealing for the Bank.
By Mr. Shuford: (continuing)
Q. Did you sign contracts with the other inpage 124 } surance companies on behalf of the Bank, in the
same manner as you did this T
.A. Insurance companies, you meanT
Q. Yes .
.A. No. I am the agent on those.
Q. And the Bank is not part of those contracts at all T
.A. I am the ~gent on those.
Q. Do you have thoseA. They are beneficiary.
Q. Do you have the contract with those companies Y
.A. I have the license, yes, I have them.
Q. Could they be brought into court say this afternoon, the
master policies with those two companies T
.A. No. Because they are not here. They are at Callao.
Q. How long would it take to get them, Mrs~ Farmer?
.A. I think it would be real impossible.
Mr. Mason: What is the purpose of thatT
Mr. Shuford: I want to test whether or not they are
registered in the name of the Bank as· owner and beneficiary.
Mr. Overton: If Your Honor please, .she said the bank was
beneficiary of them and she was the agent.
page 125 ~ The Court: Is there any dispute about any
of this?
.A. I am not the beneficiary. The Bank is the beneficiary. I
just write them.
The Court: They had to write insurance for the Bank of
Northumberland or the Northern Neck State Bank, she just
wrote insurance for notes in Callao for this particular debtor.
I do not see any dispute about it.
. Mr. Shuford: I am trying to find out who owned the other
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insurance policie.s, whether it wa.s Mrs. Farmer or the
Bank.
The Court: If they were like this one, it would necessarily
follow that the Bank would have to be the creditor. She testified that they were.
A. I testified that ihey were creditors.
Mr. Mason: If Your Honor please, Section 38.1-482.2, it
has a list and under (c) is creditor, and that, of course, is the
reason for that particular application being made, to make
the Bank of Callao a creditor under that policy.
The Court: There is no dispute about your question.
Mr. Mason: We admit they are the creditors.
The Court: It is admitted that they are creditpage 126 ~ ors.
~{r. Shuford: A little further down it tells
who the agent is, and if he looks under (g) he will see the
agent. That is the only dispute that we are arguing about
here. We certainly do not deny that they are the creditors.
Mr. Mason: There doesn't seem to be any contention about
who Mrs. Farmer was representing. We claim she was agent
of the General Fidelity Life Insurance Company. I don't
know what he contends. Apparently he is denying agency.
After all of this record we go back to June 27, 1.960, and Mr.
Shuford knows this. If he doesn't know it he should know it,
that a Bank cannot underwrite and a Bank cannot be authorized by the State of Virginia to write any kind of insurance. If he doubts that, he can look at the letter from the
State Corporation Commission.
Mr. Shuford: Thank you. I always like to get educated,
Your Honor. My position is that Mrs. Farmer represented
the Bank of Callao in taking out this policy, and any other
insurance policy which the Bank of Callao has in its possession, to write coverage on its insured debtors. It is my position that she has full authority to manage the affairs of this
Bank and hence she was acting for the Bank in
page 127 ~ everything she did here. She is not an independent agent of ours, has never been so designated.
Some of the other companies may have designated her as an
independent agent. As far as the Bank was concerned, I
would like to repeat that point, that she is not limited in
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authority. She can run the affairs of that Bank, contractually
speaking at least. That is the only point I would like to make.
Mr. Mason: If Your Honor please, if you really want to
get technical, I do not want to get into this, if you really
want to get technical you will find out, and again Mr. Shuford
maybe this will educate you, that the insurance company did
not even check to find out whether the Bank of Callao had a
legal existence and, as Your Honor knows, it is already been
testified to, it is a branch bank of the Bank of Westmoreland,
Inc., and that is the legal entity of which we speak.
Mr. Shuford: I am ,sure Mr. Mason has heard of the question of ostensible authority, so I won't try to give a lesson
in that. I think Mrs. Farmer had all kinds of ostensible authority so far as we are concerned, so far as the public is
concerned, so far as anybody is concerned she ran that
bank.
The Court: Lets sum up. You have asked her these various
questions. You want to find out whether or not
page 128 ~ when she was writing this particular policy she
'vas the agent of the Bank and not the agent of
the insurance company, or was she the agent of both or what
is it you want to find out?
Mr. Shuford: She never wrote a policy, Your Honor. We
wrote one policy with the Bank.
The Court: Yes.
Mr. Shuford: With the Bank of Callao, which she signed
as Cashier and Agent of the Bank.
The Court: They do not deny that. They admit that she
signed that, and that under that group policy that the Bank
of Callao is the beneficiary. If they write, if those ladies down
there write any policies, the Bank of Callao has to be the
beneficiary under them. They admit that, as I understand it.
Mr. Shuford: Well, I bad not gotten that thought. I am
glad that that is admitted. Then, what I want to know is at
what point do they object now to the fact of her agency if
they admit up to the point Your Honor has stated. I am at a
loss to see where they deny agency on her part.
The Court: Agency for who f
Mr. Shuford: For the Bank.
The Court: Agency for the BankY They admit agency for
the Bank for the purpose of the Bank being
page 129 ~ beneficiary under the policies, but what-I take
it you are trying to establish that. the Bank is
telling them whether to write the policy or whether not to
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write the policy, how much the policy shall be for, who shall
get a policy, who shall not get a policy, or anything else that
the Bank has told them to do. You have a perfect right to
ask her any questions that you want that would establish her
agency for the writing of these particular statements of insurance. This isn't disputed about the fact you have the
group policy. I do not see any use to keep asking about th.e
group policy when they admit that, here it is, and the Bank of
Callao, they admit that she had the authority to enter into
this arrangement with them. There is no denial of it.
Mr. Shuford: They denied she had authority from them
to go any further to issue any certificates.
The Court: That's right. That is the point they are denying. The point that you can inquire about.
Mr. Shuford: Fine.
By Mr. Shuford: (continuing)
Q. Would you refer to the little certificate of insurance
that was issued to Mr. G,arner that is in the record, Mrs.
Farmer Y Would you tell me whose name is down in the lower
right hand corner 7
page 130 ~ A. The Bank of Callao.
Q. Is your name on there anywhere individually?
A. No, sir.
Q. Thank you, ma'am. Is that the kind of insurance certificate you gave to everybody who borrowed money from the
Bank who became insured Y
A. It says creditor down there. It say.s name and address
of creditor. The name of the beneficiary.
Mr. Mason: It says: The name and address of the creditor
is the Bank of Callao.
A. And creditor, we always put who would get the money
in ease something happened. The man who was insured. That
is the way we took it to be, the creditor.
Mr. Mason: That is what it ·says.
The Court: Let me interrupt you a minute. Right there,
the creditor, the name and address of the creditor is the Bank
of Callao. Is it your contention something else should have
been signed there?
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Mr. Shuford: No, sir. That is not my contention. That was
all that was signed there.
The Court: There are two names on there, are there not,
General Fidelity and the Bank of CallaoT
Mr. Shuford: Three names. '
The Court: And the insured.
Mr. Shuford: Yes, sir. That is what it says
page 131 ~ there.
By Mr. Shuford: (continuing)
Q. Who determined where to insure a particular debtor?
A. Where to insure himT
Q. Which company to use.
A. I don't think there was any .particular one. We just insured first with one and then another.
Q. You never discussed this with anybody in the Bank who
was your ,superior Y
A. No, sir.
Q. Did you handle all of Mr. Garner's loan business Y
A. Not all of it, no, sir.
Q. Who else loaned him money T
A. The Board of Directors.
Q. The Board of Directors?
A. The Board of Directors had to approve it.
Q. When an application went up, was there anything ever
said to the Board of Directors about credit life insurance
on either Mr. Garner or any other applicantT
A. Well, it could be possible that they as~ed if they insured it. I don't recall now.
Mr. Shuford: If Your Honor please, I would like to suspend the question at this point. I think I may repage 132 ~ call this witness. She is under subpoena from us,
also. I will wait and see what evidence is developed.
The Court: Do you. all want to ask any other questions?
Mr. ''-Mason: If Your Honor please, I lmow it is getting
late, I have two or three questions that I would like to ask
her.
The Court: Do you 'vant to put her back as your witness,
or did you want to put her back on under cross examination f
Mr. Shuford: It depends on what I have to ask her, Your
Honor. I will recall her as a hostile witness or I will call
her as my own.
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The Court: You still might want to use her on cross
examination, is that right f
Mr. Shuford: ·Yes, sir. Yes, sir.
RE-CROSS EXAMINATION.
By Mr. Mason:
Q. Mrs. Farmer, I believe you have already identified
those.
A. Yes, sir.
Q. What is this one forf
A. This is for Decembet, 1960, and this, I mean, this one
went in January, 1961, here. That we sent a copy
page 133 ~ to them, ·sent the original to them. We kept a copy
of it whereby we insured Thomas Self, Jr. for
fifty-five hundred and then this one in February, 1961, we
insured Annie H. Self for fifty-two hundred.
Q. And wereA. They 'vere accepted.
Q. Were the original of these mailed to the insurance company?
A. Mailed to the insurance company.
Q. Was there any communication received back by you
or any of the other members of the Bank, information that
was called to your attention, that they raised any objection
to either of those two loans Y
A. No, sir.
Mr. Mason: We would like to introduce these in evidence.
The Court: Have you seen these, Mr. Shuford Y
Mr. Shuford: Yes, sir, I have seen them.
The Court: All right. This will be Plaintiff's Exhibit No.
10.
Note: At this point the above identified documents are
now marked and filed as Plaintiff's Exhibit No. 10.

Q Mrs. Farmer, I show you a copv of a. statement of insurance under group credit life insurance policy and ask you if Herbert J. Garner is
insured by virtue of that particular slip there 7

page 134

~
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Mr. Shuford: I think that is a legal conclusion. He asked
her about that certain receipt.
The Court: I will have to sustain that. You will have to
frame that a little differently.
Q. I show you a copy of a receipt which is issued on the
life of Herbert J. Garner, dated July 12, 1962, did you write
that receipt or was it written at the Bank of Callao by any
of the other persons there?
A. No, I wrote that.
Q. You did write that?
A. Yes, sir.
Q. Whose life did that insure?
A. I beg your pardon Y
Q. Whose life did that insure Y
A. WellQ. Whose life was it intended to insure, put it that way?
A. Herbert J. Garner.
Q. How long was that certificate good for?
A. Six months.
Q. From what date did it start?
A. July 12, '62.
page 135 ~ Q. And then when would it have expired Y
A. J·anuary 12, 1963.

By the Court :
Q. How much was it for?
A. I didn't get that.
Q. How much was it for Y
A. Fifteen hundred.
Q. In January, you have already testified to this I believe,
on January 12, 1963 there was another policy issued on the
life of Herbert J. Garner?
A. Yes, sir.
Q. Was that alleged life insurance policy in the amount of
fifteen hundred dollars, to which you just referred, in full
force and effect on Decen1ber 24, 1962?
Mr. Shuford: If Your Honor please, I object to any legal
conclusion and misstatement of fact. There was no policy.
There was a certificate at best. I object to the terminology
of the question ·as it calls for a conclusion.
Mr. Mason: That is what, Your Honor? It is a statement
of insurance-
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The Court: I do not know unless it is Mr. Garner's part
of the policy.
Mr. Shuford: I do not know what it is. It is not part of
the policy, the ,statement or certificate 'of insurpage 136 r ance.
1\ir. 1\iason: If he doesn't know what it is, I
don't know where to g·o to find out. The company gave it to
the man to send out here, said you go give it to the people.
I don't know what it is.
Mr. Shuford: If Mr. Mason would stop waving it around
and let me see it maybe I could tell him.
Mr. Mason: Here is one right here in the pleadings, Mr.
Shuford. Certainly, I assume you have looked at the pleadings before you came down here to try the case.
Mr. Shuford: It doesn't mean 'vhat you are waving
around has anything to do with it, Mr. Mason.
The Court: Is there any serious contention about that
having some connection with the policyf
- Mr. Shuford: Not this one, Your Honor.
Mr. Mason: This is the one I was referring to.
By Mr. Mason: (continuing)
Q. Was the statement of insurance in the amount of fifteen
hundred dollars, dated July 12, 1962, insofar as you lmow in
full force and effect, "rritten by the General Fidelity Life Insurance Company on December 24, 1962?
A. Yes, sir.
page 137 r Q. On December 24th you wrote another statement of insurance on the life of Mr. Garner in
the amount of fifty-five hundred dollars, is that correct?
A. Yes, sir.
Q. That was objected to on February 13, 1963 by a letter,
is that correct?
A. Yes, sir.
Q. Was, at that time, any objection raised as to the fifteen
hundred dollars which they already had Y
A. No, sir.
The Court: What was that, Mr. Masont I didn't know
thev ever objected to Mr. Garner's insurance until he- ·
Mr. Mason: They wrote a- letter on February the thirteenth, Your Honor, which has been introduced in evidence,
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in which they asked to cut the fifty-five hundred dollar loan
to five thousand dollars.
The Court: Oh, yes. Yes, I see.
Mr. Mason: I am asking her if at that time there wasn't
already in existence an additional fifteen hundred dollars
that had been written under one of these statements of insurance, whatever you may call it, on the life of Mr. Herbert
Garner.
The Court: I see.
·Mr. Mason: Her answer was that it was,
page 138} both on December 24, 1962 when the fifty-five
hundred dollar one was in existence and on February 13th when they apparently raised objection to it.
In other words, in this fifteen hundred dollar one, according to the pleadings, whieh has not been denied, which was
renewed at the same time and has been renewed for at least
five times. The first two times for twenty-five hundred dollars and then the last three times for fifteen hundred dollars,
sir. On December 24th, 1962 when the fifty-five hundred dollar one was written, that was in existence and not objected
to by the company.
The Court: Do you gentlemen, do you want to resume
cross examination after lunch orMr. Shuford: Either way, Your Honor, which either way
is most convenient.
The Court: Y-le will take a lunch hour now. It is now
1 :20. Be back at twenty minutes after two.

Note : Recess for lunch is now had until 2 :20 p.m., at
which time court is reconvened and is continued with the
witness, Mrs. Farmer, resuming the stand as follows:
NETTIE C. FARMER,
resuming her testimony, testified further as follows :
page 139}

RE-CROSS EXAMINATION.

Bv Mr. Shuford:
•Q. Mrs. Farmer, when you enter into an engagement on

behalf of the Bank, you usually are pretty careful, are you
not?
A. Yes, sir.
Q. When you began dealing with various companies in re-
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lation to credit life insurance, you knew pretty much what
you were doing, did you not Y
A. I thought so.
Q. You read the policies!
Mr. Mason: I object, Your Honor. She told us
even get the policy. That is her testimony.

sh~

didn't

A. I never got the policy.
Q. Did you rea4 the policies you did get Y

Mr. Mason: I object, Your Honor. They are not in evidence. I thought we were going to confine ourselves to this
last policy, if Your Honor please.
The Court: You have to be a little more specific.
Mr. Shuford: I am talking about the policies she may
have gotten from any company, did she read them Y She said
she did not get this one; naturally we think otherpage 140 ~ wise.
The Court: Are you talking about these other
two policies, whatever they are 7
Mr. Shuford: She mentioned two other companies she
wrote for, at least two others. I just wonder if she read the
other policies, regardless of how many there were. I do not
mean to pin it down. I do not think it is material to the question I am asking.
The Court: You can answer it if you know.
Q. Did you read the other policies t
A. No, I haven't read them.
Q. ·You did not read any of your insurance policies, is that
right!

The Court : She said she did not read them.
A. I did not read them, I .said.
Q. Do you usually enter into arrangements like that one
thingMr. Mason: If Your Honor please; I object. She has answered the question.
The Court: I think it is an improper question as to whether she usually reads everything she gets.
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Mr. Shuford: If Your Honor please, I submit that normally
..speaking I wouldn't ask that question, but it
page 141 ~ seems to me-perhaps I am being unfair-it
seems to me she has a most convenient memory.
She remembers certain things extremely well; she remembers
not at all at other times. It depends upon what it is she is
being asked to remember. I would like to know just how good
her memory is. I am asking these questions to test her credibility, whether or not she usually reads the contracts when
she engages in this sort of activity in relation to these things
in question.
The Court : You have to a.sk her a question. I mean, you
are asking her if she reads everything she gets~ as I understand it.
Mr. Shuford: No, sir. I asked if she readR usually the
contracts she signs.
. The Court: Is it usual for her not to read the things she
gets, is that the idea? What is the question?
Mr. Shuford: I asked if she normally reads things of thi~
hnport, contracts that tend to bind her principal or confer
some benefit on her principal, l1er employer.
The Court: You are not talking about every little thing.
You get circulars through the mail, she doesn't have to read
them.
Mr. Shuford: I realize that. I am talking- a.bout
page 142 ~ things involved that could effect the rights of the
Bank. She undertook to make tl1e· Bank of Callao
run as Manager since 1942. This could rna terially effect the
bank's welfare under its terms. She savs that she did not read
it, and it seems to 1ne a little bit odd a lady in 1wr position
did _not read it. I was frying to test whether or not she usually
did this sort of thing· or 'vhetber this happened to be a lapse
in this particular field.
By the Court:
Q. Have you had any other policies beside these two you
are talking about? Are these the two you had, is that correctf
A. Greensboro and State Capital.
Q. If I understand correctly, you have not read those?
A. I did not have to read them. The man came in~ the
asr_ent, and explained all of it right there before me. So I
did'n't have to rP.ad it. He showed me practically everything
that was in them.
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The Court: She has not read them. Is that what you want
to know? Is there anything unusual about her not reading
these?
·
Mr. Shuford: She has been managing the Bank of Callao
sinceA. I wouldu 't think it would be unusual because, as I say, I have been there since 1942. If I
didn't handle the affairs properly I think I would
have been out by no,v.
page 143

~

By 1\tfr. Shuford: (continuing)
Q. That is exactly my point, Mrs. Farmer. I think you
would have. That is why I questioned as to whether or not
you are slightly in error when you say you enter into arrangements without reading them.
A. I certainly read the important things that come in that
come to my attention.
Q. What then is the reason-would you say that you did
not consider any of these insurance policies important?
· A. I didn't say I didn't consider them important.
Mr. Mason : If Your Honor please, hasn't she ~xplained
that 1 We are just going over and over the same thing.
The Court: She said she didn't read them because the insurance man, the agent, explained them to her. She didn't
tl1ink it was necessary, or something to that effect.
~fr. Mason : She ·said those two policies, the man delivered
thPm and went over them with her and explained them to her,
and she didn't think it was necessary to read them over.
·
The Court: Whoever it was.
Mr. Mason: Yes, sir.
page 144 ~ The Court: G.o ahead with your questions.
By Mr. Shuford: (continuing)
Q~ ·Were you aware that you had not received a policy
from General Fidelity Life Insurance Company 1

The· Court: A policy or this policy?
' Mr. Shuford: This policy.
A. I was aware when we· wanted to give Mr. :Williams a
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copy to go by to see it. I was aware of it. We didn't have one
and I had to write in for one.
Q. That was approximately when Y
A. I don't remember the exact date on it.
Q. I am not precise. 1693 Y
By the Court:
Q. Was it after Mr. Garner died 7
A. After Mr. Garner died.
By Mr. Shuford: (continuing)
Q. And so from 1960 to 1963 you did not even know you
didn't have a policy?
A. I didn't have one.
Q. But without having one, you nonetheless forwarded
premium payments to General Fidelity and kept fifty-five percent for yourself and a special account without any agreement?
A. I didn't have a policy and you accepted them, so that
was all we needed.
Q. But you did that. I mean, you knew you
page 145 ~ didn't have a policy and yet you kept on doing
this and you never once questioned this, prior
to this, where was your policy Y
A. No, becanse Mr. Penn has, as I recall, told me we didn't
have to have one. He also said I didn't have· to have a license.
Q. In one instance he was absolutely correct. You do not
have to have a license.
Mr. Mason: That is a conclusion I 'hope Your Honor is
not accepting it as a fact in this case. It is argument. Certainly we do not agree with it.
Mr. Shuford: It is simply in reply to a voluntary an~swer of your witness.
Q. What did you think you were operating under, Mrs.
Farmer Y If you don't have-

Mr. Mason: If Your Honor please, I object to that. I
think we have been over this thing again and again. What
difference does it make what she thought she was operating
under, as long as she explains what they did, and what she
hoped it did. That does not determine then in what capacity
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she was operating in and what legal effect that would have. I
object to what she thought.
Mr. Shuford: I think it makes a great deal of difference,
Your Honor. This lady is in charge of the Bank's operation.
They did not divorce themselves in her lmowlpage 146 ~ edge or lack of knowledge. This is the only lady
who knows from the Bank's standpoint what went
on. The rest of the Bank did not know anything about it. I
think I am entitled to find our just what frame of mind she
was in. I do not believe the Cashier of a Bank would operate
as loosely as she says she is operating. I think I am entitled
to go into her credibility.
Mr. Mason : ""re take the same position but reverse. That
is, she was the agent of General Fidelity Life Insurance
Company. Apparently he is trying to impeach his own agent.
There is nothing else I can assume that he is trying to do by
this evidence.
The Court : Well, go ahead with your questions. Ask her
what yon want.
Q. What do you think you were operating under, Mrs.
Farmer? You did not have a policy.
A. I was only operating as per instructions from Mr.
Penn.
Q. As per instructions from Mr. PennY
A. Yes. He said we could write policies for them, send the
premiums in. You accepted them. I showed you the books
where we wrote them. That is all I know to tell you.
Q. Was this five thousand dollar or fifty-five hundred dollar note, whichever it was, at the time of Mr.
page 147 ~ Garner's death a new note or renewal note, the
one that came up in December of 1962?
A. In what date?
Q. December, 1962.
A. I believe it was a renewal. I can't say unless I see the
record.
Q. Wasn't that the one you said you recall Mr. Garner
coming over and saying I want to be insured f
A. That '·s right.
Q. Yon remember that instance ; vou do not remember
·
whether it was a new loan or an old loan 7
A. Well, he had several, so I don't remember whether it
was a renewal or not.
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Mr. Mason: If Your Honor please, we have the bank records here which, of course, would be the correct evidence. If
he wants to get the bank records in, why he, of course, would
know how that should be done.
Mr. Shuford: We will get to that, too, Your Honor, in a
moment. I was testing her memory. ·You .are correct. May I
borrow the bank records to refresh her recollection f
Q. Would you look at this and tell us whether or not that
was a new note or a renewal note f
A. It was a renewal.
page 148 ~ Q. Do you have a card on that one like you
had on this other transaction you showed us a
moment ago about fifty-five hundred dollars T
A. No, I didn't bring that. I don't have that.
Q. Did you bring any other files similar to that three page
one, three yellow pages T
A. No, I didn't.
Q. You picked that one out instead of the one we are talking about here today.
A. That's right. I brought these.
Q. You did not bring the one on Mr. Garner?
A. No, I didn't.
·Q. Well now, do you recall, since your records are not with
you, do you recall ·whether or not this note prior to its renewal on December, 1962, had been insured?
A. I don't recall the first time. It was insured-We have it
there, don't we? Don't we have it on the fifty-five hundred f
No, this is on the fifteen hundred. We did not bring the fiftyfive hundred books on it.
.
Q. Do you know whether it had ever been insured before
or notf
A. Whatever date you have there, I am sure that must
have been the first one.
Q. You are quite sure of that?
A. No, I'm not quite sure, because I don't
page 149 ~ have the record with me.
Q. Would you be able to call your Bank during
recess and find out?
A. I could do that, I guess.
0. Find out with whom it wa.s insured, if it was insured,
and how many times and so forth; would you have a jacket on
that loan like you do on the one you showed us a little while
ago?
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A. Not now, because it has been paid off.
Q. What do you do with your records once they are paid
off?
A. Give them back to the customer.
Q. The file cards 1
A. Oh, not the :file card. You mean a card like this on him 1
Q. I don't know what kind of cards you keep, Mrs. Farmer.
A. The insurance book is all we would have on the insurance of it. Would be just the insurance book whereby we have
a copy of it.
Q. Would that ·show with what company this might have
been insured, if it was insured?
A. Yes. Certainly. I wouldn't write some other company
on your General Fidelity book.
Q. :Fine. That is all I want to know. You can
page 150 ~ call your Bank and find out if this fifty-five hundred dollar note had been insured previous to
December, 1962, and if so, in what company?
A. Well, maybe Mrs. Atwill can tell you. She's here.
Q If Mrs. Atwill cannot, can you find out at recess t
A. Yes, I could.
Q. Fine. Now, I wasn't .sure I understood ho,v you went
about deciding which insurance company to use in any given
loan transaction.
A. We didn't have any given thing. We just tried to more
or less even it up, give each company some insurance business.
Q. That was your decision, as I recall that much?
A. That's right.
·
Q. These commissions you received from General Fidelity
and these other eompanies, do you have any motion as to how
much they have amounted to in the last three years?
A. No, I do not.
Q. Would you have any way of finding out how much your
commission has been, say for General Fidelity, since you have
started writing business with them f
A. No, I don't.
Q. Do you report these commissions for income
page 151 ~ tax purposes?
A. Yes.
Q. You do not have any recollection .as to how much they
would be, approximately?
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A. No, I would have to go back and look on my return, I
guess.
Q. Were they a substantial part of your income t
A. Not too mueh.
Mr. Mason: Your Honor, she has already testified she
doesn't know. Now he keeps on going over the ~same thing,
whether it was a substantial part. I object. I think he has
pursued that as far as he can go. Certainly he has more knowledge of that then Mrs. Farmer would have. She would have
to break it down. She has already testified part of these commissions .she gave to other people. Certainly he has the original record she already testified to.
The Court: Well, she has answered the question so I will
wait for the next question.
Q. Did yon consider this extra employment for these commissions!

Mr. Ma.son: I object.
The Court': Wbat is the purpose of that question T Did she
consider it extra employment.
Mr. Shuford: I am trying to get her attitude
page 152 ~ as to just who she thought she was working for
here.
The Court: Why don't you ask her that.
Mr. Shuford: I asked her one way and get all kinds of
answers.
The Court : Do you mean did she consider thi·s part of her
work for the Bank or was this something she was doing on the
side, is that what you mean Y
1\Ir. Shuford: I am asking her primarily as to the compensation, Your Honor. If she cannot answer the questionThe Court: I see.
By the Court:
Q. Were you paid anything by the Bank for doing this 7
A. No, .sir. No, sir.
Mr. Shuford: That is not the question I was asking, Your
Honor. If she is not allowed to answer my first question, I
will withdraw it. I prefer to put it in in proper form.
The Court: That first question he objected to.
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Mr. Shuford: He hasn't stated the grounds, sir.
The Court: Read the question, Mr. Crane.
page 153

~

Note : The following question is read by the
Court Reporter: Question: Did you consider this
extra employment for these commissions t

The Court: Extra for what Y
Mr. Shuford: Over and above her bank duties.
A. You mean did I hire somebody else to take care of this,
employ somebody else Y
Q. N·o. Did you just figure you were not working for the
Bank in doing this Y
A. No, I did not. I was working for the Bank, for the customer. We gave that service as one of our services.
Q. As far as you were concerned this was part· of your job
at the Bank!
A. Yes, sir, that's right.
Mr. Shuford: That is all, ma'am, Mrs. Farmer.
By Mr. Mason: (Continuing)
Q. Let me ask you this, Mrrs. Farmer: Did the Bank or
the General Fidelity Company, Life Insurance Company appoint you to write these statements of insurance T
A. General Fidelity.
Q. ·You wrote them only because they appointed you Y
A. They appointed me.
Q. Did the Bank ever authorize you to write them T
A. No, sir.
~{r.

Marson: I have no further questions.

page 154

~

RE-REDIRECT EXAMINATION.

By Mr. Overton:
Q. Let me ask you this, Mrs. Farmer. As I understand it,
you have been testifying to records you kept during the
course of this whole proceeding with General Fidelity; who
provided the forms on which those records were kept Y
A. General Fidelity.
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Q. And you sent the records to them, the reports to them Y
A. Yes, sir.
Q. On their own forms Y
A. Yes, sir.
Q. You were asked about your understanding from these
three letters that were introduced in evidence. With respect
to what you understood by that language, did you understand at that time when you received these letters that these
were particular :loans that they didn't want to insure over
five thousand dollars, or did you understand you didn't
have authority to issue any loan over five thousand dollars?
Wbat was your understanding!
A. It was my understanding that they didn't want to aecept those loans that we sent in on that amount.
Q. What about these they did accept 7
A. I guess they wanted those.
Q. That was your understanding from these
page 155 ~ letters? In other words, if they didn't want them,
they would write you letters and ask you to cut
it back and take credit for it f
A. If they did want them, they never sent anything. They
accepted them. If they didn't want them, they never said a
thing.
Q. If they did want them, they would just keep it. If they
didn't want them, they would let you know and ask you to cut
it back?
A. That's right.
Q. How often did this Mr. Penn come around?
A. Oh, I'd say maybe once, maybe, a month, or couple
months, something like that. Just as it was convenient, I
guess. Just stopped in to see us.
Q. What would your conversation with him be in relation
to when he came around Y
A Well, he wanted to lmow how we were doing, thought
we were doing fine, asked us if he could help us with anything.
Anything he could help us with he would be glad to.
Q. Now, from time to time questions with respect to this
insurance arose; would you ask him about them when he
came around?
A. Yes, I'm sure I did.
Q. Did you ever make phone calls to him to find anything
about a particular risk 7

General Fidelity Life Insurance .Company v.
Bank of 1Gallao

113

Nettie C. Far·mer.
A. Yes, we have.
Q. When was it that Mr. Penn told you that
you didn't have to have a policy or license, if you
recall, Mrs. Farmer!
A. When he came around to ask us to sell for him.
Q. Was that at the very beginning, you mean?
A. ·Yes, sir.
Q. And he is, as I understand it, am I correct in this, that
he is the only individual with the company you ever had any
contact with 7
A. That's right. I have known no others.
Q. Did he ever tell you when he came around, did he ever
tell you that you couldn't write more than five thousand dollars on any policy holder Y Did he ever tell you that Y
A. No, he didn't.
Q. He has been coining, you say, about once a month all
during this period?
A. Well, I'd say not maybe once a. month, but every couple
months. Sometimes it would be once a month, maybe it would
be two months. He would skip a little time in there. But, he
is the only one that ever came around.
Q. He never told you at any time that the policy or anything else forbade you to issue more than five thousand dollars insurance on any one person Y
A. No, he didn't.
Q. If he had told you so you wouldn't have
page 157 ~ done it, would you!
A. That's right.
Q. Mrs. Farmer, where were you in early part of May,

page 156

~

1962?

A. I was in Europe.
Q. For how long?
A. A month.
Q. Were you t.here during the whole month of May?
A. Not the whole month of May, part of April and into
May.
Q. I see. At the time these letters were written, May 7th
and Ma:v 9th, that have been referred to here, were you then
in Europe Y
· .· ·
A. I was on my way back.
·
··
Q. You were on your way back.
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Mr. Overton: That is all, I think, Your Honor.
Mr. Shuford: If Your Honor please, plaintiff's counsel,
without objection from counsel for the co-defendant, asked
Mrs. Farmer several questions going back to the inception of
the engagement of credit life insurance with General Fidelity.
I submit, sir, that they have opened the door and I would
like to now cross examine Mrs. Farmer on her understanding
and relationship going back to 1956. She has
page 158 ~ testified concerning her understanding based on
what he told her at that time when he came
around the first time to solicit insurance. I think now all barriers have been dropped to that period of time prior to 1960.
Mr. Overton: If Your Honor please, I never referred in
any way to the period 1960. I was talking about this particular policy here. Mr. Penn told her, he told her that she did
not have to have a policy. I asked when that was. She said
that's when he came there in connection with this policy. That
is my under,standing of it. I certainly wasn't intending to ask
about anything relating to any other policy. As I understand
her answers, I believe if you will read them back, it will indicate it was dealing_ with this very policy here rather tha:p.
some other time. I think her answers would indicate that in
the record, sir.
The Court: Up to this point we have held so far, Mr. Shuford, that we are concerned with this particular policy, the
one that you are claiming under, and the one that Mr. Garner
is claiming under. We are not concerned with any other
policy up to this point. When you get ready to put on your
own testimony, if you have, if you tie it up, make it up in .some
way or other, we will have to go into it even if the Court
rules against you so you can get it in the record,
page 160 ~ you see. I do not believe here you are going to be
given an opportunity to get your side of the case
in the record regardless of how the Court rules on the particular point.
Mr. Shuford: Let me ask this one question, then, Mrs.
Farmer.
The Court: This is his case up to this point. We have already decided that up to this point we are concerned-not
concerned in the proof of his ease with anything except. the
policy that you are relying on. You say this is the policy and
everybody here agrees that "if there is any policy that this is
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it. There is some dispute whether it was in existence, as such,
at that time. There is some dispute whether this was delivered, and all that sort of thing. This could be several other
policies. I don't know. We couldn't go into all of them.
Mr. Overton: If Your Honor please, I believe if I could
ask just one question of ~{rs. Farmer it might clear things up.
I did not think it was any question about-the record would
show any question about what she meant or what I had in
mind when I asked the question.
The Court: All right.
page 161

~

By Mr. Overton : (continuing)
Q. At the time you signed the application for
this particular policy, where was that application

signed
A. In my office.
Q. In the Bank of Callao?
A. That's right.
Q. Was Mr. Penn there, is that right f
A. He was there.
Q. Is that the time he told you you did not have to have any
policy?
A. That's right.
Mr. Overton:
about.

That· is what I thought she was talking

RE-RE-CROSS EXAMINATION.
By Mr. Shuford:
Q. Did he indicate to yon that the terms of this policy were
different from the terms of the previous policy?
Mr. Mason: I object, Your Honor.
By the Court:
Q. Did he say anything a bout the previous policy when he
was theref
A. No, sir.
The Court: She said no sir.
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By Mr. Shuford:
page 162}

(continuing)

Q. You did not discuss it one way or the other Y
A. No, sir.

Mr. Shuford: All right. Thank you, ma ;am.
Witness stood aside.
Mr. Overton: I believe that is all for the plaintiff, if
Your Honor please. The plaintiff rests.
The Court: Mr. Mason, do you have any testimony you
want to put on Y
Mr. Mason: I would like to call Mr. Williams to the stand,
please, sir.
Mr. Shuford: If Your Honor please, I would like to make
a motion for the record that plaintiff's evidence be struck as
to this defendant. I do not think he has introduced any evidence to hold this defendant. There has been no allegation
whatsoever introduced that we acquie·sced in or ratified the
certificate of insurance in the amount which is now being
sued on~
The policy which she introduced, they have undertaken to
impeach themselves. I do not think there is any evidence at
all of a legal nature that holds this defendant at
page 163 } thi-s point, sir, and the plaintiff has rested.
Mr. Overton: .If Your Honor please, we are
going to get to this point sooner or later. We might as well
reach it now, I 'vould think. If Your Honor please, the evidence before Your Honor is, I believe, without objectiQn that
on the 12th day of January, 1963, General Fidelity Life Insurance Company issued a statement of insurance in t~e
amount of fifteen hundred dollars to Herbert J. Garner to
cover a loan in the same amount at the Bank of Callao. Now,
in order to defeat that certificate or statement of insurance,
General Fidelity Life Insurance CQmpany has come here and
said that at some prior time a certificate of insurance was issued for fifty-five hundred dollars that it wrote on Mr. Garner's life, also, and it wrote the Bank of Callao telling them
that they did not want to carry more than five thousand dollars insurance on his life, asked them to get him back in the
·
Bank and reduce it to five thousand ·dollars.
At the very time that letter was written, there was seven
thousand dollars of insurance in force, because the letter was
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written on the 13th day of February, -or the 12th, I believe, of
February, sometime in February there. February the 13th.
And the certificate was issued on the 12th of
page 164 ~ January, one of them, and the other one was issued on the 24th of December. So there was actually seven thousand dollars of insurance in force.
Now, if Your Honor please, prior to 1960 the subject of
credit life insurance in Virginia was not anything like as
closely regulated and spelled out under the statute as it is
now.
In 1960, the Legislature of Virginia adopted 5.1-its title is
38.1-482.1 through its file 38.1 Section 482.1 to 482.16, and
these sections of the Code are here. The title of it is Credit
Life Insurance and Credit Accident and Sickness Insurance
Under the terms of this sections, the Law of Virginia spells
out just what policies shall be issued and in what form in
Virginia for credit life insurance.
Section 38.1-482.3 is the title of it-in what forms insurance
may be issued. Credit life insurance and credit accident and
sickness insurance shall be issued ·only in the following forms :
Now (a) and (b) under that have no bearing upon this, but
section (c) is, group policies of life insurance issued to creditors providing insurance upon the lives of debtors on the
term plan subject t-o the following requirements : it goes on
and tells you about the two kinds of debtors you
page 165 ~ can have and explains death payments in installments over a period not to exceed sixty months
and a.t death payable in one sum not more than eighteen
months.
Under section (4) under (c) we find this language: The
amount of insurance on the life of any debtor shall at no time
exceed the amount owed by him which is repayable in installments to the creditor, or ten thousand dollars, whichever is
less. vVhere the indebtedness is repayable in one sum to the
creditor, the insurance on the. life of any debtor shall in no
instance be for a period in excess of eighteen months except
that such insurance may be continued for an additional period
not exceeding six months in the case of default, extension or
recasting of the loan. And again, the amount of the insurance on the life of any debtor shall at no time exceed the
amount of the unpaid indebtedness, or ten thousand dollars,
whichever is less.
·
Now that, if our Honor pleas.e, referring back to the first
sentence of this section is: In what forms insurance may be

118

Supreme Court of Appeals of Virginia

issued. Credit Life Insurance and Credit Accident and Sickness Insurance shall be is~ued only in ~e following formsnow that brings us to the :first problem with respect to .this
policy which the Bank and certainly Mr. Garner had never
seen.
This policy provides, if Your Honor please, impage 166 ~ mediately upon receipt of due proof of death of
any insured debtor-! am· reading from your
cover here-while he is covered under this policy and subject
to the terms and conditions of this policy, the company agrees
to pay the amount of insurance then in force on the life of
such debtor as specified in Article 4.
Now we look to Article 4. And we find therein for the first
time the mention of the word five thousand dollars, but here
is the way it is mentioned, if Your Honor please, and this is
the same :language, identically, that is on the reverse of this
certificate or statement of insurance. The initial amount of
insurance shall be equal to the initial indebtedness or five
thousand dollars, whichever is less. And listen to this: The
amount of insurance in force shall thereafter be equal to, but
shall at no time exceed the unpaid balance of the indebtedness
of the ereditor or the policyholder.
If that, by any reach of the imagination, shall be construed to mean that in some way they have limited the amount
of insurance which can be issued under this policy, then my
understanding of the language is certainly imperfect.
The Court: Read the Code again,. please.
Mr. Overton: .All right, sir. It is entirely difpage 167 ~ ferent, if Your Honor please. The amount of insurance on the life of any debtor shall at no time
exceed the amount owed by him which is repayable in installments to the creditor, or ten thousand dollars, whichever
is less. And again, the amount of the insurance on the life
of any debtor shall at no time exceed the amount of the unpaid indebtedness, or ten thousand dollars, whichever is less.
It is in that section twice in the same paragraph.
Now they don '1 come in this policy anywhere, there is no
place in here that ~says this policy, certificates or statements
of insurance under it cannot be issued for more than five
thousand. This is the only reference in it, the five thousand
dollars and, incidentally, it is typed in, if Your Honor please.
That is one of the things, one of the reasons why we took exception to offering the policy in evidence, because it varies
from the Statute of Virginia in that respect, and it does not
say anywhere in here what the statute says, that the amount
of insurance on the life of any debtor. It never uses that
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term. It says: The initial amount of insurance shall be equal
to the initial indebtedness or five thousand dollars, whichever is le.ss. Talking about the initial amount of insurance.
The amount of insurance in force shall thereafter
page 168 ~ be equal to, but shall at no time exceed the unpaid
balance of the indebtedness.
I take it, if Your Honor please, it looks like to me that any
possible construction of that language is bound to mean that
if this policy is to be given effect, that when it 'vrites a certificate, they cannot write but one certificate for n1ore than five
thousand dollars. That is if, except for the statute. I mean
if this policy is to be given effect, that limitation is to be given
effect, that they cannot write one certificate for more than
five thousand dollars. But, then after that they have to write
additional certificates ·on the total amount of the indebtedness
of this debtor to the Bank in order to comply with this second sentence there, because if it didn't do it, it looks like to
me the bank or the agent ·or whoever it was writing it would
be in default and the debtor would owe additional premium.
Now, of cour.se, it applies to only two types of insurance,
installments over a period not to exceed sixty months and
the single payment loan not to run more than eighteen
months. I don't see how it is possible .to construe the language in any other way than just that. The initial amount of
insurance is certainly drawn to mean when the insurance was
first issued, the certificate shall be equal to the
page 169 ~ initial indebtedness or five thousand dollars,
whichever is less. The amount of insurance in
force shall thereafter be e.qual to, but shall at no time exceed
the unpaid balance of the indebtedness <>f the insured to the
creditor.
Now, if he owed, of course, the statutory limit of ten thousand dollar.s, if he owed twelve or fourteen thousand dollars,
they conldn 't write it under the statute because the .statute
limits it to those two kinds of insurance and running not more
than ten thousand dollars. But, if he owed them nine thousand dollars and they wrote one certificate for five thousand
dollars, it seems to tne the inescapable import of this language is that thereafter they would be bound to require him
to take another certificate for the other four thousand dollars. Otherwise, they would be in default under the terms of
this policy. And there is. nowhere in this policy, anything,
that would tend to suggest any other limit upon the total
indebtedness or -any particular creditor, even assuming the
Bank had seen this policy, knew what its terms were, and for
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the moment, foresaking the statute law of Virginia which
requires what the tenns have to be, even in that circumstance
I would say, if Your H<>nor please, that it cannot be avoided
that this is no limitation upon the total of insurpage 170 ~ ance which can be issued to any one debtor.
Now, in addition to that, if Your Honor please,.
the testimony at this point is clear that they told Mrs. Farmer she could issue certificates up to seventy-five hundred.
Now, it is true that at times they did write her back and refer
to limitations in the policy; but, I think on a motion t-o strike,
if Your Honor please, the evidence is clear that, her testimony in all inferences therefrom certainly support the propositiQn that they authorized her to issue these things up to
seventy-five hundred. As a matter of fact, by law they are
required to authorize the issuance up to ten, but they did not
do it. They did authorize her to issue up to seventy-five hundred, and, in a number of cases accepted them, and as far as
we know they are still in effect today. But, Mr,s. Farmer's
understanding from Mr. Penn, the representative -of the company, who came there and sold them the policy in the first
place, was that she could sell up to seventy-five hundred, and
that was never pointed out to her by him, who is, according
to her, the only person in the company she ever had any contact with. He came there about every two months. He never
told her at any time that she couldn't write more tha.n five
thousand dollars. They accepted the premiums.
page 171 ~ And, as I say, as far as we know the whole things
are probably still in effect right today.
Policies of insurance in excess of five thousand dollars on
the lives of individual debtors-So much for the policy, if
Your Honor, please, because we think that this policy, even
construing it as strongly as you possibly ca.n, is in no sense
a limitation upon the amount of total insurance that can b()
issued to any one debtor. But even if it were, sir, the statute
of law of Virginia says that it 1nust be written in this forn1
and no other, wl1ich would make it necessary that the Court
hold that this agent, these people acting as agents, could writ<'
up to ten thousand dollars even though the policy said only
five thousand dollars, because the policy is in violation of the
law in that respect. But, all that Mr. Garner ever saw, as far
as the evidence before Your Honor is concerned, is this statement of insurance here which shows that he is insured for
six months for fifteen hundred. And the only limitation on
that, sir, is, as far as the amount of insurance is concerned,
the same amount as the policy, the initial amount of insurance
shall be the amount shown on the reverse side hereof, but
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shall in no event exceed five thousand dollars. Now, on the
reverse side hereof is fifteen hundred dollar·s.
page 172 } The owner.
The Court: Is there an)1lthing in there about
the individuals or anything of that sort in thereY
Mr. Overton: Sir?
The Court: Is there anything in there about limiting the
amount to any individual 7
Mr. Overton : No siree. No siree. Not a thing in the world.
Nowhere. Either in the certificate of insurance or in the
policy does it say that a maximum amount of any kind is ~et
upon the insurance which can be issued to an individual, except that in Article 4 it does say that after this initial insurance is issued thereafter you have to carry, it seems to us,
an amount of insurance equal to the total amount of indebtedness. That, we think, would be qualified by the ten thousand
dollars. T do not see how you can construe that language in
any other way. The amount of insurance in force shall thereafter be equal to, but shall at no time exceed the unpaid balance of the indebtedness of the insured to the creditor policyholder.
Now, if Your Honor please, I have some other provisions
here which we think are entirely apt here.
Section 38.1-482.11. All claims shall be properly reported
to the insurer or its designated claim representapage 173 ~ tive, and the insurer shall maintain adequate
claim files. So the statute puts the duty upon the
insurer to maintain whatever claim files are necessary, adequate claim files, in order to be able to administer its insurance program under this statute.
The evidence before Your Honor is that thev came down
there and told Mrs. Farmer that she could write up to seventy-five hundred. They told her she didn't even need a policy.
They gave he1· the form for writing the statentent of insurance, the forms for making her reports and ,she acted in accordance with her instructions from them. And, if Your
Honor please, we say tha.t under those circumstances we, having made out the fact that Mr. Harner paid the premium, was
issued the statement of insurance that under the law of Virginia, the policy, if it did have a limitation· in it of five thousand would be in violation of the statute. But since it ha:s
no limitation in it, it seems to me that the only limitation you
could impose would be the one of the statute, and the total
amount of insurance involved in this, I submit was never
more-after the cancellation of that five hundred initial on
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the fifty-five hundred dollar policy-more than seven thousand dollars.
It seems to us, Your Honor, that we have made out our
case.
page 174 r Mr. Shuford: If Your Honor please, this language is indeed subject to another interpretation.
I think if Your Honor will read the Code you will find that
ten thousand dollars is the maximum limit which was imposed by the General Assembly to prevent unusual amounts
of credit life insurance being written. I think it is well to remember that credit life is written in somewhat peculiar situations insofar as the life insurance industry is concerned.
There a.re no physical examinations. There is no age barrier
up to except the maximum age. In other words, there is no
proration of premiums. It costs just as much to insure a
twenty-one year old debtor as it does a fifty-five year old
debtor. No one sees the man's physical condition except the
bank official who makes the loan. The company doesn't.
There is, yet, a standard premium because the risks are relatively ·short term. It was the thought, the desire of the General· Assembly that this new ·sort of business, originatingsome ten years ago, I suppose, should enter but so heavy into
competition with established life insurance writing. For that
reasons there is a maximum limitation that a credit life insurance company can write; but, it can stop anywhere short
of there. That is what this company has done. It has said in
· these instances that five thousand dollars is as
page 175 r much as it wants to insure anyone person for
with the Bank. The risks, in its opinion, are
simply too great otherwise. It is the easiest way in the world
to g-et cheap insurance for a man who is uninsurable. I am
not making the maximum an exception.
Mr. Farmer alegedly knew of no limitation on the policy
at the time he applied. Her general statements bearing on
what this company and others have tried to do, I think,
partially has let it fall. Let'.s see what Mr. Overton has suggested. The law requires ten thousand dollars, is borne out
by the fact that-we, of course, claim five thousand dollars
is the limitation in our policy, but admittedly at least one of
the other companies which she has been writing for stopped
at seventy-five hundred. I submit, ~sir, most of the companies
writing this insurance do not readily give ten thousand dollars limitations; some few do. Some vary between banks, depending on the premium volume.
If you have a bank, such as First and Merchants with
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branches strung all over the countryside, basically in Richmond, you get a volume that can afford to perhaps in some
companies at least, not ours, permit a higher limitation.
Where you have small premiums, relatively, as in the case of
most rural banks, not but so many insurers of rural areas
will risk it. It is not done, because one loss can
page 176 ~ actually take care of all the profit that you
picked up for ten years. Particularly it is true
when the bank or its employees or someone there receives
fifty-five percent of the commission for service in the business. This is a service, really. It is insurance, it is true, but
it is not on any underwriting basis which is normally recognized. It is set up especially for itself and so what we
are simply doing is saying we will take a chance on a short
range basis but we are going to limit it. We are not going to
set ourselves up so everybody can come in and get all kinds
of insurance anyway, willy nilly, without any restrictions.
We will let you insure in your area to those who borrow from
your bank up to five thousand dollars, no more. If they take
-if they borrow fifty-five hundred dollars, we will insure :five
thousand dollars and we only get half of the amount of the
premium. In other words, if there's a pro rata portion. The
same section he was reading-thereafter be equal to but at
no time shall exceed the unpaid balance of the indebtedness
of the insured to the creditor, provided, however, that if the
initial amount of insurance is less than the initial amount of
such indebtedness, the insurance in force shall bear the same
relationship to the unpaid balance of such indebtpage 177 ~ edness as the initial amount of insurance bears
to the initial amount of indebtedness. These are
very simply understood contracts. It is an arrangement
whereby the insurance company works with a manager, sells
the bank a policy which enables the bank to protect itself and
extend the service to its customers.
Our company has no notion until it receives a report, sometimes one month, sometimes two months late, as to who even
its ostensible insureds are, that is, the various individual
debtors.
Sometimes it takes weeks, perhaps a couple months, to
audit the account, to check to see whether there is an overlap,
excess, or what have you.
We have tried to introduce evidence that there was no
question in Mrs. Farmer'·s mind that she understood this perfectly well. We were sometimes met with violent objections.
In several instances we were no·t able to produce what, to us
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we thought, was perfectly open evidence. We do say under
the circumstances in view of the limitation put on the introduction of the policy by the plaintiff and by the co-defendant
and by the lack of definitiveness, so far as whether there was
a policy or not a policy by Mrs. Farmer, they simply haven't
proven a case against General Fidelity. We paid five thousand dollars to the Bank on account of Mr. Garnpage 178 ~ er's death; beyond that I do not think they have
proved we owe anything.
The Court: I have to overrule your motion. Proceed with
your testimony.
.
Mr. Shuford: We note an exception, if Your Honor please.
WILLIAM D. WILLIAMS,
upon being called by Mr. lYiason, first being duly sworn, testified as follows.
DIRECT EXAMINATION.
By Mr. Mason:
Q. Mr. Williams, what is your full name, sir?
A. W. D. William.s.
Q. Do you hold any position with the Bank of W estmorela.nd, Inc. f
A. I am President.
Q. What is the Bank of Callao in reference to the organization of the Bank of Westmoreland, Inc.?
A. The Bank of Callao is one of five offices and is a branch
bank of the Bank of Westmoreland.
Q. When did you become President of the Bank of Westmoreland, Mr. Williams?
page 179 ~ A. February, 1961.
Q. Have you ever bad any relation in any capacity as a President or Director or any other official act of
the Bank of Westmoreland, Inc., or of its branch, the Bank
of Callao, with the General Fidelity Life Insurance Company?
A. No, ·sir. Except when I went down and had the conversation with Mr. Shuford.
Q. Was that a.fter the death?
A. After this claim arose.
Q. Was that after the death of Mr. Garner V
A. ·Yes, sir.
Q. Prior to the death of Mr. Garner, have you ever had any
relationship 7
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A. No, sir. I don't think I had ever heard of it.
Q. Did you authorize, in any capacity, the policy that has

been introduced in evidence today in which the General Fidelity Life Insurance Company guarantees loans which are insured to the Bank of Callao 1
A. No, sir.
Q. Mrs. Farmer, did she at any time ever discuss with you
the operation limits or anything else contained in their policy,
or any conversations or agreements she may have had with
Mr. Penn, a representative of G~neral Fidelity Insurance
Company?
A. Not until after the claim had arisen.
page 180 ~ Q. Did you at any time authorize Mrs. Farmer
or any other person who works in the Bank of
Callao to write with the General Fidelity Life Insurance
Company, or any other insurance companyf
A. No, sir.
Q. Does the Bank of Callao receive any premiums or parts
of premiums from any life insurance policy written by any
person in the Bank of Callao 1
A. No, sir.
Q. Did the Bank of Westmoreland at any time constitute
Mrs. Farmer or any other person in the Bank of Callao as
its agent to represent the Bank of Callao pertaining to the
life insurance contract in question or any other life insurance
contractf
A. No. The Bank of Westmoreland authorized me, as President, to handle any transactions of that nature.
Q. Did you handle any with tthe B·ank of Callao?
A. No, sir.
Mr. Mason : I have no questions.
Mr. Overton: We have no further questions.
CROSS EXAMINATION.
By Mr. Shuford:
Q. ~{r. Williams, does the Bank of Westmoreland sell credit life insurance, or give certificates or whatever
page 181 ~ you want to call it f
A. No, sir. No, sir.
Q. You do not insure your loans in the Bank of W estmorelandf
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A. The Bank does not, sir. We are not authorized by charter to engage in the insurance business.
Q. I understand that. Do you furnish the privilege of credit life to your debtors at the Bank of Westmoreland?
A. Some companies do, yes, sir.
Q. Who handles it at the Bank of Westmoreland?
A. I do.
Q. You have no ·signs out?
A. The companies that we, that write our insurance have
their signs up.
Q. Well, all hair splitting aside, you are familiar, as President of the Bank, quite well with the insurance involved in
this sort of arrangement, are you not Y
A. ·Yes, sir.
Q. Do you visit the Bank of Callao very often?
A. I would say fairly often; yes, sir.
Q. Do you go through their lobby?
A. ·Yes, sir.·
Q. Do you see their insurance signs there T
A. I may have; yes, sir.
Q. Did you ever ask any questions about itT
page 182 ~ A. No, sir.
Q. Who did you assume was handling it over
there?
A. Well, Mr. Shuford, we also have customers who obtain
fire insurance and other services, and I presumed that those
companies know how to operate their part of their business.
I didn't think that the Bank was supposed to tell the insurance companies how to operate their part of the business.
Q. Who did you think-now that that nice conversation
is over, who did you think handled it over in the Bank of Callao?
A. I didn't know anyone in our company, sir. I didn't
know our company was doing business until this arose.
Q. ·You· did not see the signs f
A. No, sir. I may have seen them, but it didn't register
with me.
Q. When you had board meetings, loans were considered
from the Bank of Callao, was insurance ever mentioned T
A. To my knowledge, sir, we have never had a. loan that we
passed because of insurance.
Q. I didn't ask you that, Mr. Williams. Has the subject
ever come up!
A. I don't recall it ever coming up at the Bank of Callao
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on any loan application until after this loss had occurred,
then it was reported to the Board.
page 183 ~ Q. So your Board was completely ignorant of
the fact that credit life insurance was being written at the Bank of Callao, is that what you are telling me 7
A. That .seems to be the assumption you have, sir. I don't
think so. I think they were aware that it was being written
by some reputable insurance companies, who we thought were
reputable.
Q. Well now, getting back to that assumption, who did you
or the Board think was handling it at the Bank of Callao Y
A. Well, to my knowledge the representative of the company, insurance company would come in and designate some
person in the Bank to be its agent. That person in turn will
represent the company in that Bank. To my knowledge that
was Mr.s. Farmer in the Bank of Callao. In the other cases.
I did not know of your con1pany.
Q. You realized then that Mrs. Farmer was acting as go
between-! won't use the evil word "agent''-hut between
the borrower, the Bank and the insurance company.
A. ·Yes, sir.
Q. Did you realize ihat she was getting the premiums and
dividing them as she saw fit?
A. Yes, sir.
Q. Did you consider this a bonus to her, or was this taken
into account when the Bank figured her ·salary?
page 184 ~ A. It was not taken into account when the bank
figured her salary. It was, as far as we were concerned, compensation for a service that she and the other people were performing to our customers from the insurance
company and for the benefit of the insurance company.
Q. The Bank did not have benefit T
A. Yes, sir, indirectly the Bank had a benefit as being a
beneficiary in the certificate. I do not think in any of these
cases that we required insurance, and I do not think we would
have passed a loan merely upon the theory of insurance. It
was an incidental benefit and not to the material factor of
making a loan or not.
.
Q. These other companies that you were aware that the
Bank of Westmoreland and these other reputable companies
that you were aware of at the Bank of Callao, are you familiar with how the policies were made upt
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A. Now you are taiking about certificates of insurance orQ. Policies.
A. Policies Y No, sir. I am not familiar with how those
policies were made out. I guess-we don't read every fire insurance policy, we don't read every credit life policy. I have
read two policies, that I know of, in the last six months.
Q. Do you know who they are made out toY
page 185 ~ .A. The Bank of Westmoreland is the creditor
as set out in that statute.
Q. It is also the owner, is it not?
A. The what?
Q. The owner.
A. I don't know, sir.
Q. Does anybody else own itY
A. Well, as far as I am concerned, there isn't anything to
own. It is merely an agreement that if you act upon it you
might get some benefit out of it. It doesn't cost you anything,
and most of the benefit goes to the people who are writing
the insurance, the agent of the company and the company.
Q. Does the Bank get any benefit Y I have forgotten your
answer. I think I asked you, does the bank get any benefit of
itY When you write the insurance, does the Bank receive the
commissions 1
A. No, sir.
Q. That i.s added compensation to youf
A. Me and many others.
Q. Did you have a hand at buying any policies from anybody, or accepting policies, whatever you want to call it? You
say you read a couple.
A. Mr. Shuford, I have had at least fifteen people in the
office in the last three years trying to sell us upon joining
their company with credit life. I do not recall all
page 186 ~ of them. I do not recall that I read the policy
from all of them. All of them that I do know are
continually urging us to write more insurance and trying to
put on programs to try to obtain more insurance.
Q. You are aware that they do contain a limitation on the
amount?
A. The only limitation I am aware of is the ten thousand
dollar statutory limitation.
Q. All the policies, all the companies you do business with
·
have a ten thousand dollar limit?
A. I don't know; sir. Most of the companies have a man
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that will come into our office, offices about every thirty days,
and he goes over our whole thing and explains to those people who are actually dispensing the insurance exactly what
is what and all about it. And you don't expect all those people to read master policies, thing.s of that nature ; no.
. Q. No, I wouldn't expect that. But I think it would be good
banking practice for those involved to know how much insurance they could tell the debtor he had.
.A. Well, I believe I discussed that with the President of
your company, that I thought it was the insurance company's
business to keep the records ; that what we kept were the records that the insurance company sent. us to keep. We did
not have any records of our own because. we were not in the
insurance business.
page 187 ~ Q. What records are you talking about? You
have the records of the debtors, have you not?
A. We have the same thing you sent us.
Q. You have a great deal more than that, have you not?
A. What other records do we have Y
Q. You have a record as to how much an individual owes
you at what time, how much he has paid, what other charges
he has paid on it, if any.
A. Yes, we have that. They are records we are required
by law to keep.
Q. That is what I mean.
A. And we have to keep them in a certain way designated
by our supervisors.
Q. You have a pretty good record on anybody that you sell
insurance to, as a matter of fact, have you not?
.A. From the angle of insurance you have the same records
that we have, except those books that are established and required by us to keep for the benefit of our institution and our
depositors.
Q. Suppose a man came in and borrowed five thousand dollars on one occasion, five thousand dollars on another occasion, five thousand dollars on another occasion, and all
three were outstanding, would you undertake to insure him on
all three?
page 188 ~ A. No, sir, I wouldn't.
Q. Why not?
A. Because I would know that ten thousand dollars is the
limit.
Q. You mean you went to the trouble to read the Code of
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Virginia as to the maximum limitations but you did not go to
the trouble to read the policy that was in the name of your
BankY
A. Well, I have a little more respect for the Code of Virginia than I do for the policy.
Q. The Code of Virginia doesn't cost you -anything except
taxes; you did not read the policies, you did read the Code.
A. ·Yes, sir.
Q. Did Mrs. Farmer ever discuss with you anything concerning her insurance problems at the Bank of Callao!
A. Not until this lawsuit.
·
·Q. You were made President when, sir f
A. February, 1961.
Q. So, for something over two years you visited regularly
at the Bank of Callao, saw insurance signs, knew somebody in
the Bank is bound to have been doing it, anq never once
approached the · subject Y
A. Yes, sir.
.
Q. How about your other branches Y Do they
page 189 ~ operate the sam.e way as 'the Bank of Callao, or
are they less independent or more independent Y
. A. Approximately the same, sir.
Q. Do you Imow what their policy is in regard to credit
life insurance?
A. No, sir. It depends on the company that they are operating for.
Q. So I take it you just sort of wash your hands of the
whole affair when it comes to the credit life insurance if you
are not the agent.
·
A. No, sir. I don't do that.
Q. What do you do besides read the Code 7
A. Well, I might give you a long list of thing.s I do besides reading the Code. One is I sit here and listen to you,
sir.
Q. That is only part of the day up to now. I mean what
·
else do you do since 1961?
A. Well, I tend to a lot of banking business.
Q. I mean, I am talking about credit life. I am not talking
about whether or not you are a good President and a good
banker.
A. Credit life business 7
· Q. ·That part ·of the banking that deals with your customers.
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A. It's a part of my Bank that is supposed to
be handled by the insurance companies that are
writing credit life under the laws put out by the
General Assembly. I am not supposed to be supervisor of
insurance companies in the State of Virginia. And it is only
when an in.stant _of this kind arises that I am concerned with
it.
Q. Do you consider yourself the supervisor of insurance
companies that operate through your Bank Y
A. No, sir. I do not.
Q. Well then, that ·goes back to my question then, so far
as credit life is concerned, you wash your hands 9f the whole
deal unless you are the agent personally 7
A. No, sir.
.Q. We have just been around, what do you do with regard
to credit life f
A. When a claim is made and it is not settled properly, I
try to see that everybody gets justice; including the Bank,
sir. We write many credit life policies throughout the whole
system of banks. It wou~d be impossible for any one person
to ride herd on all that credit life.
Q. How would you know that you were going to get justice if you did not know what it was that you bought or sold?

page 190

~

Mr. Mason: If Your Honor please, we have listened and listened and listened. I do not know what Mr. Shuford is driving at. I have purposely not raised any objection because
he seems to strenuously object to any objections,
page 191 ~ but what is the purpose of this apparent interrogation of Mr. Williams for each and every duty
that he may perform as eit~er the President of the Bank of
Westmoreland or what he had to do with' credit life insurance.
I do not see where it is pertinent to the issues involved.
~he Court: Mr. Shuford, he ha.s told you what he does. He
has told you why he does it. He has told you what he doesn't
do. He has told you why he doesn't do it.
Mr. Shuford: Well, only on this last ans,ver did I get w~at
he doe·s, and that has to do with the settlement of claims.
The Court: I realize you have wide latitude in cross examination, but be a little more specific.
Mr. Shuford: I am trying to get. The Court: Yon asked 'vhat do you do. That is pretty
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broad. A lot of us wouldn't want to tell everything we do, I
don't suppose.
· 1\{r. Shuford: . I would suppose he wouldn't object to telling what he did in the credit life insurance business. He has
told us he signed up as agent .sometimes and collected premiums for himself sometimes, and that he didn't pay any
attention to the Bank of Callao or what they did
page 192 ~ over there. I was just trying to find out in between the two what else he did.
The Court: You. are a lawyer and you are cross examining a :lawyer. You should ask him-don't make the question
so general. You must have .some purpose in asking the question.
Mr. Shuford: Well, I have a purpose and I hope that
it would, perhaps, create some impression that I have already
gotten that Mr. Williams probably is looking at this thing
a little bit differently. I do not have any notion he runs his
Bank as loosely as he claims he does this way. I tmderstand
he is a good banker. It seems odd to me that a thing of this
importance to the debtor that he wouldn't-! accept his answer if he says he washes his hands of it until ·something
comes up, that is all right with me .
.A. Mr. Shuford, you said that; I didn't say that.
Q. You said until a claim comes up that is all you do. I object to-A. I just saidQ. I asked you what you did do and that is what you said.
That is the only thing you said. I asked you if you did anything else, but I couldn't ask you that because that was too
general.
.A. I say this: In the banking business, you do
page 193 ~ not get into the-I do not get into the ordinary
run if everything is running smoothly. What I
am there for is when things do not go ·SO smoothly. In other
words, I try to handle those things as they come up. Now, I
am not-I am not the one who settles credit life claims, either,
and I want you to thoroughly understand that. I pay some
attention to this when this does come up, to see that everybody does get justice, but I do not !settle them because I think
that is the insurance company's business.
Q. You do know that it is the standard practice of the credit life insurance companies to designate either the Bank or
some employee in it-
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Mr~ Mason: I objoot, if Your Honor please. The statute
is very explicit on what should and should not be done. It
gives the definition of everything under 38.1-482, and then the
form of the insurance policy. I think that question is certainly asking Mr. Williams what should. be done. We assume
everybody is going to do what the statute says do. I think
the statute is what governs in this case. I object to the question.
Mr. Shuford: Not having finished the question, I do not
know what part of it was objected to. May I finish and see
if you want to object again,- Mr. 1Yiason Y
page 194 ~ Mr. Mason: All right. Go ahead.

Q. Based on your previous answer, you are aware of the
fact that it is the standard practice for credit life insurance
companies to designate either specifically or generally the
Bank, or some of its agents, employees, directors, or what
have you, to act as its quasi agent, if you will, in servicing
these policy accounts, and that for this service either the
Bank or these people receive substantial commissions out of
the premium paid by the debtor Y
·
Mr. Mason: I object, if Your Honor please, because what
Mr. Shuford's question is saying is in contradiction, in my
opinion, to 38.1-482.10, in that the insurance company must
have an agent. It has nothing to do with the splitting of the
premiums as set forth in 482.9, and for that reason I do not
think that Mr. Williams can tell what is the general practice.
Mr. Shuford: If Your Honor please, I do not kno'v how
this Code section got back in here. I was merely trying to
find out, recapitulate Mr. Williams' own testimony. He has
testified that he is ·an agent him.self.
Mr. Mason: If he has already testified, I do not see any
senRe in him repeating himself.
Mr. Shuford: He has testified that he is an
page 195 ~ agent himself. I think he said he assumed cer·tain things. I want to see if this is true; that in
those other instances the insurance company came in and
designated somebody. Now I am trying to find out whether he
thin~s they designate somebody outside or somebody inside
the Bank. That is the purpose of my question. If I can rephrase it better. I will try to do so.
The Court: I think your question is wrong for this rea-
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son: The question that the Court will absolutely have to
determine is (1) as I see it, Mrs. Farmer, was she an agent
for your insuranee companyf (2) When she was acting for
your insurance company, to what extent was she an agent, if
any, to any extent at all for the Bank of Callao. Now that is
a legal question and the .Court would have to determine those
questions. Now, you are asking Mr. Willi~s to det~rmine
even though he is a lawyer, I do not feel it proper for him to
say who is an agent and that sort of thing.
He has told you that he does not know what they do down
there. He told you he never heard of your company until
after the man was dead; if your signs were in the Bank, he
never had any recollection of the signs, of seeing them and
your company's name; that he did know they wrote some
credit life down there in the Bank for some other
page 196 ~ companies, but he had never had any discussion
with them before about it.
·
Mr. Shuford: Yes, .sir.
The Court: Now you are asking him does he understand
that Mrs. Farmer, among other things, was a qoosi--put it
at the least a quasi agent of the Bank.
Mr. Shuford: No, sir. I did not mention Mrs. Farmer's
name.
The Court: That is something "the Court will have ·to
determine from all the facts and circumstances in the case.
Mr. Shuford: I did not mention Mrs .. Farmer's name.
The Court: Furthermore, your motion is directed to Mr.
Overton here, and it seems to me that nine-tenths of the
things that we ·are talking about couldn't possibly effect Mr.
Garner. He is dead anyhow.
.
Mr. Shuford: What motion!
The Court: I mean you were directing, you were asking
a while ago ; of course, I have ruled on that. You made the
motion to strike the evidence against your company. We
ruled on that.
. Mr. Shuford: That is rig-ht.
The Cour-t: All this was encompassed in that.
page 197 ~ Mr. Shuford: All of what, ·sir f My examination of Mr. Williams t He wasn't even on the
stand ·then, sir.·
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The Court:. Yes, I understand. I am talking about these
principles that we are talking about. Whether or not a person is an agent, doesn't that have some legal aspect, Mr.
ShufordT
Mr. Shuford: Absolutely. I am asking his understanding
of it.
The Court: vVhy don't you ask him what he did, what he
said, what took place, and don't ask him did he understand
t.hat the agency existed.
Mr. Shuford: I tried to.
The Court : If the other questions are correct, how could
he understand it Y
Mr. Shuford: If Your Honor please, I tried to remove
the legal tones of the word 'agent'' for that reason. I will
rephrase my question altogether.
The Court: Remove it altogether. Go ahead. Rephrase
your question.
By Mr. Shuford: (continuing)
Q. Mr. Williams, do you or do you not understand that the
practice of credit life insurance companies· is to designate
someone within the banking organization to service these
loan accounts with credit life insurance, and hand
page 198 ~ out certificates, accept premiums and that sort of
thing?
A. I don't know that I am qualified to answer your question.
Q. The only experience you have had is with the fact that
you were so designated, is that correct Y
A. It is not with your company. I don't know what your
company does.
Q. I did not sa.y my company, Mr. Williams. I am not trying to debate. I said credit life insurance companies generally.
A. Well now credit life insurance companies generally, I
am not qualified to speak on that subject.
Q. The ones you have dealt with then, Mr. Wiliams. ·
A.· They have an agent, normally he is a person or she is
a person who works in the Bank.
·
:
Q. Thank you, sir. And you know that that-
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A. And not necesarily, because I do know of one instance
in which there was a credit =life agent who did not work in

-

~Ba~

Q. You kilow of one instance?
A. Yes.

Q. Out of all you know, you know one.
A. One.
. ·Q. Right~ You also know that when they are in the Bank
somebody gets paid for those services 7
page 199 ~ A. Yes, ~sir.
Q. Your experience has been that the individual himself gets it and parcels it around among the Cohorts Y
.A. ·Yes, sir.
Q. You also knew that when there is a claim made it is the
Bank who gets paid?
A. Yes, sir.
Q. ·You also knew that if that policy was to be cancelled, it
was the Bank who could cancel it 7
A. I don't understand you there. Are youQ. The policy was in the name of the Bank, was it not Y In
each instance that you are talking about?
A. As creditor; yes, sir.
Q. Who would have ·authority to cancel that 7
A. I don't think the Bank has the authority to cancel any
of these certificates.
Q. I am not talking about the certificates. I am talking
aboutA. I think it is between the insurance company and the
debtor until it gets to the point where there is a loss, then I
think the creditor has the right to the benefits of the contract.
Mr. Shuford: The creditor has the right to the benefits
of the contract. That is all. Thank you, Mr. Williams.
page 200

~

Witness stood aside.

Mr. Mason: We rest, Your Honor.
. The Court: All right. It is up to you, Mr. Shuford. They
·
have rested their side.
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upon being called by Mr. Shuford, first being duly sworn,
testified as follows :
DIRECT EXAMINATION.
By Mr. Shuford:
Q. Will you please state your name and occupation, Mr.
Sutherland Y
A. John Sutherland, Vice President and G,eneral Manager,
General Fidelity Life Insurance Company, Richmond, Virginia.
Q. Are you familiar with the case with which we have spent
most of the day discussing here, the estate of Herbert Garner¥
A. Yes, I am.
page 201 ~ Q. Have you had anything to do with that case,
that is, with the correspondence through the office,
telephone calLs, or anything with the people involved?
A. Yes, I have.
Q. Are you familiar with Mrs. Nettie C. Farmer Y
A. Only by way of correspondence and telephone conversations.
Q. I hand you here Plaintiff's Exhibit No. 10 and Defendant's Exhibits 1, 2 and 3, and I am going to ask you if you
have ever seen the original of these in your work.
A. Mr. Shuford, wlth the exception of this one here (indicating Plaintiff's Exhibit No. 10) these copies here are the
file copies, our office fi]e copies. This, of course, is a thermofax copy of our office copy.
Q. Did you either write or were you responsible for writ~
ing any or all of those letters f
·
A. I wrote two of these letters, namely, Exhibit 2 and Exhibit 3. The other two letters were written by Mrs. Helen
Smith, our premium audit supervisor, at my direction.
Q. What was the purpose of those letters, generally speak:.
ing in each case.
Mr. Mason: Your Honor, aren't the letters themselves
self-explanatory? They were introduced and read aloud and
now he wants Mr. Sutherland to put his interpretation on it.
I object. I think the letters are self-explanatory,
page 202 ~ The language used therein, the Court can interpret for itself.

138

~upreme

Court of Appeals of Virginia
J okn Sutherland.

Mr. Overton: We certainly object on the same grounds,
if Your Honor please.
The Court: I do not think they are admissible. You can
go on through, if you want. I am going to deny them. If you
want to get your answer in the record, why get it in.
Q. Answer the question, if you will, Mr. Sutherland.
A. The purpose, in general, in each one of these letters was
to bring to the attention of Mrs. Farmer ·and the Bank of
Callao the existence of the limitation of five thousand dollars
on any one applicant in connection with their credit life policy.
Q. Was that temporary or in line with standard company
policyY

Mr. Mason: I ·object, if Your Honor please. We are dealing here with the General Fidelity Life Insurance Company.
I do not think any other company, what their procedure was,
would be binding or pertinent to the issues involved.
Mr. Shuford: I must be slurring my words. I said standard company policy. No plural. Nothing.
The Court: His compapy.
page 203 ~ Mr. Mason: He used the words ''general
standard policy''.
The Court: Standard policy of the company you represent?
Mr. Shuford: ·Yes, sir.
The Court: Yes, sir, he can answer that.
Mr. Mason: I object. Is that what you mean, standard
procedure with other Banks Y
Mr. Shuford: ·With all of them. I asked him is this in
accordance with standard procedure or standard policy in his
company or against it.
The Court: I have ruled that the letter speaks for itself:
The letters have been admitted. The Court will have to interpret the documents. We have ruled out your question entirely. But, you are asking these questions now to protect your
record .. That is my idea about it.
Mr. Mason: I want to·make sure our objection is in there;
· · ·
Your Honor.
The Court: We sustained your objection~ You get in the
record so the next Court will have the benefit of ?lhat you
want to bring out there.
Mr. Shuford·: I see.
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By Mr. Shuford: (continuing)
Q. Does General Fidelity Life Insurance Compage 204 ~ pany issue any policies in excess or with limits in
excess of five thousand dollars f
Mr. Overton: Your Honor, I object to that.
Mr. Mason: I object, if Your Honor please.
The Court: ·You are getting into a different field now.
Mr. Overton: The record right here is full of evidence
that they have issued them. The agent has done it right down
here at the Bank of Callao. They probably have some outstanding right now.
Mr. Shuford: If Your Honor please, as I understand it,
we are supposed to have an opportunity to present our own
cases back and forth.
The Court: Yes, sir.
Mr. Shuford: And I do not quite believe, because they
have put on some evidence that might indicate that -at one
time in the past, unsubstantiated by records, as •such, that a
clerical error might have .occurred that allowed or occasioned
us to insure someone over there, I am therefore bound froni
denying the existence or that we have a different policy. I
simply don't understand it.
The Court: Let's get back to here a while ago.
page 205 ~ You asked him to explain what the purpose of
this letter was.
Mr. Shuford.: . Yes, sir.
The ·Court: Now the letters and. exhibits here, it has been
admitted without objection and it is a piece of evidence, and
it sets forth clearly here-You read it. I mean, there is no
trouble in the world with reading it. So that i.s one of the
things that the Court will have to determine.
Now, you asked him if he would go into what he intended
to do when he wrote this letter. What did you intend for the
Bank to understand f· What did you intend for Mrs. Fanner to understand Y Well, we have the evidence here. So ·I
sustained his objection. But, I told you that in case you feel
that this Court i~ wrong and· you wa.nt to appeal your case,
that you could go ahead and ask him the question about'the
letter. He has answered. He has answered that he· intended,
which isn't before the Court here, but it is· in the record, that
he intended to g-et aeross to Mrs. Farmer that thev did not insure anyone individual for over five thousand doliars; that be
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intended to get that across to her. Now it looks like to me
that so far as the record is concerned that that takes care of
ili~
.
What I want to know is, these other questions
page 206 ~ you are asking, are they a follow-up to this question we ruled against Y Are you starting afreshYr. Shuford: Well, it could be either, ·Your Honor.
The Court: That is what bothers them and it bothers me.
Are they going to have to object each time Y Are you still
talking about the letter? Are you talking about something
elseY
Mr. Shuford: I am talking about the letter which is in
evidence, but in order for me to refer to it sensibly, I had to
simply, for the record, it has no probative value, I understand. I am getting the interpretation of those letters, what'
was he trying to say. That is in the record.
The Court: He said that. And he said it is the standard
practice of this company when you get out of line to notify
them to bring it back in line, is that your answer?
A. Yes, sir. That wasn't exactly the way the question
was phrased. He asked me in connection with the maximum
limits was that our standard company policy, and my answer
was yes.

By the Court :
Q. Do you mean by that you never tell Mr. Penn to go
around and straighten these things out?
page 207 ~ A. I don't say that. We would certainly ask
Mr.Q. What does this Mr. Penn go around to the. banks forf
You say it is the policy of the company to straighten out accounts by letter when some of your agents get out of line.
Does Mr. Penn have anything to do with that?
A. Yes, sir.
Q. I mean, you said that the standard policy is to do it by
letter.
.A. That is correct, sir.
0. But, is it no other method! Is that what you are saying?
A. Maybe we are talking about the meaning of the words,
Yo11r Honor, but by meaning of standard, that would be
what we would normally do ..
· Q. It would not be brought to the attention of Mr. Penn T
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····A. Not normally, no, sir. Not until. . Q.. He wouldn't know anything abo~t the letter at all f
A. No, sir, not norJ::!Ullly~ Unless there was an excessive of
that situation.
·
The Court: Maybe all that will come out pre,sently. I
don't know.
By Mr. Shuford: (continuing)
Q. Then I ask one further question: Was that the standard
policy in regard to these limits or ·was this Bank
page 208 r an exception Y In other words, do they normally
write five thousand dollars, only five, or do they
sometimes vary it with other banks¥
Mr. Shuford: I think that is material to the record.
The Court: Well, I think so. You may answer that.
A. The answer is that this was standard throughout the
company. We did not write any group policies with limits
in excess of five thousand dollars.
By the Court:
Q. Do you mean knowingly or unknowingly, either way?
A. Knowingly. We did not write any contract in excess
of five thousand dollars.
The Court: All right.

By Mr. Shuford: (continuing)
Q. Have you other than these instances of the evidence
in the record, these four letters, have you ever had occasion to
communicate with Mrs. Farmer in regard to the five thousand
dollar limitation Y
Mr. Mason: If Your Honor please, I do not know whether Mr. Shuford is now again by some other means trying
to get back of this June 2, 1960 policy, if that is the purpose
in asking this question, I object, sir.
page 209 r 1\fr. Shuford: Now that he has objected, sir,
·Your Honor said I could, at the proper time, get
in whether legal or illegalThe Court: What is your question now7
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Mr. Shuford: I asked if he had ever had occasion to call
Mrs. Farmer's attention to this five thousand dollar liniitation on occasions other than represented by those four letters,
either by phone~ by letter, by anything.
The Court: I think he can answer that.

A. Yes.
Q. Have you or anyone acting under your supervision discussed the matter with her verbally!
A. Yes, I discussedMr. Mason: I object. Wait a minute Mr. Sutherland. I
don't know what he means by anybody other than him. I
think anybody he discusses it with verballyt unless Mr. Sutherland was present, certainly he cannot testify as to that.
Mr. Shuford: I agree thoroughly, Mr. Mason. Just hold
on.

Q. Were you present at any of these conferences, Mr. Sutherland, in which this matter was discussed with Mrs. Farmer?
~

Mr. Mason: I think we have a right to know
when and where.
The Court: Prior to Mr. Garner's death, after 1960?
Mr. Shuford: As we all know, I am limited to after 1960;
yes, sir.

page 210

A. Yes, sir. On April 1, 1963, Mrs. Farmer called our
officeMr. Mason: I object, if Your Honor please. Wasn't thatMr. Shuford.: That was after the policy was written.
Mr. Mason: -After the policy was written 7
Mr. Overton: He died on the 7th but the policy was written on the 12th of January. He is talking about a conference
that was had with reference toThe Court: The question, as I understood it, had he ever
discussed with Mrs. Farmer the matter of limitation in the
policy.· He said he had.
·
Mr. Shuford : And he was starting to answer when this
was and there was an objection.
Mr. Overton: We objec.t to any conversation he may have
had with her after this
policy .was written, if Y ou.r Honor
.
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please, because it wouldn't have any application
tion in this ease.
Mr. Shuford: I beg your pardon Y
·Mr. Overton: 'Xhe conversation he started to relate was
on that took place April1,. 1963. The policy was written, or
the certificate was written on ·January 12, 1963 some two
months earlier. So we cannot see that that conversation he
had on April the first would have any bearing on the question before the Court in this case. That is our objection.
Mr. Shuford: If Your Honor please, ariy conversation
about an excess writing must necessarily be after the excess
is written. ·You can't talk about something until it happens.
I don't unde:fistand it. Now if it had to do with settling this
case after the claim a.rose, I would agree, sir, these are not
permissible. But, thisThe Court: I think it is admissible for what it is worth.

page 211

~

A. (continuing) May I continue!
Q. If it is not improper. They will strike it if it is. Go
ahead.
A. On April 1, 1963 Mrs. Farmer called our office and in
my presence talked to Mr. Gilliam, the AssistantBy the Court:

Q. What do you mean by your presence? Were
you on another telephone f
A. We have a conference phone in our office,
Your Honor.
page 212

~

The Court : Make that plain for the record. All right.
Go ahead.
·
A. (continuing·) And she discussed with Mr. Gilliam the
matter ·of insuring an individual for six thousand five hundred dollars, and Mr. Gilliam told her that we could not iasue anything in exce.ss of five thousand dollars.
By Mr. Shuford: (continuing)
Q. Did you make a memorandum. of that?
.A.. Mr. Gilliam made a memorandum of that. ~h~re i_s a
copy in our files.
·
· Q. How did you- keep the record of these ..:policies ·in 'tli~
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company f Do you keep it by the Bank or by the borrower's
names¥
· A~ They are filed according to the Bank. In other words,
in each Bank we will have ~t file and in that· file would be contained copies of the 'statements of insurance that have been
issued by that Bank.
· Q. What do they look like when they get to you, these statements of insurance Y ·
·
A. Generally they consist of a page, actually, out of this
book right here before you on the desk. There will be several
pages from that book clipped tog·ether accompage 213 ~ panied by some kind of indication as to the summary of the tickets that are attached.
Q. Is there any wayA. They are duplicate deposit slips or some other report.
Q. Is there any way that you can tell from that summary
sheet whether or not a particular insured obligation is a renewal obligation, a new obligation, a refinancing, a renovation combination, or any other possibility?
A. No, sir.
Q. ls there anything that you can tell by looking at that
list whether or not it is the second, third, or fourth time you
have had a person insured?
A. No, sir. None other than just the individual memory
of the individual clerk handling those reports.
Q. How many clerks do you have doing that sort of work T
A. We have six.
Q. How many names would you say come across the desk
of those six clerks in the course of a year?
A. I would estimate in the vicinity of a million two hun·
dred thousand.
Q. That is the individual insurers you are talking about Y
A. That's right. I would like to correct that
page 214 ~ answer and say it's closer to right around two
hundred fifty thousand. It's twenty thousand a
month, rather than a million. It would be about two hundred
fiftv thousand.
Q. All right.
A·. In one year's time.
Q. Wbat benefits, if any, are offered to Banks in connection with this credit life insurance?
A. The benefit. of caourse. is a.~ to the extent of providin~
protection to them in the event of a loss due to death. In ad-
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dition, of course, they or some other individual within the
Bank receives a major portion of the premium charged.
Q. By the major portion, what do you mean 7
A. This will vary again with the situation, but in general
fifty percent of the premium is given to, as I say, either the
Bank or some designated individual within the Bank.
Q. Is this permi~ssible under the law, so far as you know!
Mr. Mason: I object. He is qualifying him as an expert.
Mr. Shuford: I say, so far as he understood.
Mr. Mason: I object.
The Court: I understood you were going to prove this
policy was delivered to the Bank. They contend that it was
not delivered to them until after he died. They
page 215 ~ didn't know anything in the world about the content.
Mr. Shuford: Yes, sir.
The Court: If your contention is that it was delivered
to the Bank back in due time, it looks like to me we woul(l
establish that before we let him go on and give all this information. Then he would be tied down to the policy here.
Mr. Shuford: All right.
The Court: Let n1e see if-I mean, if that is your contention.
By Mr. Shuford: (continuing)
Q. Did you have anything to do with sending the policy in
June, 1960Mr. Mason: I did not understand the question.
Q. Did you have anything to do with sending it or was
that Mr. Penn's responsibility at that time!
A. I did not come to work for General Fidelity until 1961,
therefore, I had nothing to do with that policy.

Mr. Shuford: All right.
The Court: All right. You do expect to prove they were
mailed the policy, is that rightf
·
Mr. Shuford: Yes, sir.
The Court: We are proceeding now on the
page 216 ~ basis that they never did get any· policy until
after the man was dead. The Bank never did
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know anything about it, never had it or anything else. That
is the way I understand it from the evidence so far, that Mrs.
Farmer down there at the Bank never did have the policy.
Mr. Garner had died, and it was after M.r. Garner died that
she wrote and got a copy of the policy and for the first time
she was sent a copy of the policy. If you accept that as being true, why then he can go on and tell what all these customs and things ·are.
Mr. Shuford: I do not accept that as being true.
The Court : Why go into the custom if you have the policy
itself? I can ask him what the policy means, what this means,
and all that sort of thing; if you have the policy and you can
prove that it was given to her ahead of time, it looks like to
me you would proceed on tha.t basis and the Court would
·
determine what it means.
Mr. Shuford: I will excuse this witness temporarily then,
Your Honor, and call Mr. Penn for the purpose of proving the
policy so we can go from there.
The Court: I think you ought to do it if you are going to
keep going into the matters that you are going into.
The Court: All right. Stand aside.
page 217

~

Witness stood aside.

WILLIAM F. PENN,
upon being called by Mr. Shuford, first being duly sworn,
testified as follows :
DIRECT EXAMINATION.
Bv Mr. Shuford:
·Q. Would you please state your name and oc.cupation f
···A. ·William F. Penn, Vice President, Director of General Fidelity Life Insurance Company.
Q. Mr. Penn, were you instrumental in any way in effectuating a relationship between General Fidelity Life Insurance Company and the Bank of Callao in regard t~ credit life
insuraneef
. A. I was.
Q. When did this arise 1 ·
Mr. Mason : If Your Honor please, he now is ~rying to
·
get back to the policy again.
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page 218

~

.Mr. Shuford: I haven't heard anything yet,
Your Honor. I am trying to establishThe Court: We are talking about the policy

in question.
Mr. Mason: This policy here, Mr. Shuford.
Mr. Shuford: All right. We will talk about this one.
The Court: The one they -applied for. · That is the one
we are talking about.
Mr. Shuford: The one who applied forT They applied for
several, Your Honor.
The Court: The one that is in evidence here.
Mr. Mason: It is limited to 1960, the one in effect now.
The Court: This is the one we are talking about, isn't it?
Mr. Shuford: Yes, sir. That is fine.
The Court: All right.
·

By Mr. Shuford: (continuing)
.
Q. The policy dated June 2, 1960, were you instrumental
in connection with that policy 7
A. I was.
Q. I hand you here, this is the Court papers, Mr. Penn,
I would ask that you examine this Exhibit B and tell us
whether or not that represents a copy of ·the
page. 219 } policy.
A. Yes, sir.
Mr. Mason: A copy of what policy?
Mr. Shuford: It was issued on June 27, 1960.
Mr. Mason: We don't deny that it was issued. We are
talking- about now whether they ever got a copy of it or not.
That is what we are talking about, so I understood.
Mr. Shuford: I can only ask one question at a time.
Bv the Court:
..0. When was ·that policy issued T
A. The policy was issued eff~ctive as of June 27, 1960.
The Court: All right. Go ahead from there.
Mr. Overton: That, if Your Honor please, is an entirely
different thing f'rom what the question was. The question· was
when did he issue it and his answer was we issued it effective
as of June 27, 1960. And that is not the answer that the ques-
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tion calls for. He could have issued it last week effective June
27, 1960.
Mr. Shuford: All right.
By Mr. Shuford: (continuing)
Q. Approximately when was it issued, Mr. Penn f
A. I would say approximately on June the
page 220} twenty-fifth.
Q. Of what year Y
A. 1960.
Mr. Mason: Do you all have the original policy!
Mr. Shuford: Mr. Mason, I have to make it clear, our contention is that Mrs. Farmer got the original of that policy.
We can't very well have it. Until I arrived here today, I never
knew there was any question about it. For six months our
pleadings have gone on and it was never suggested, the absence of the master policy in their possession, Your Honor.
The Court: I certainly and positively understood at the
pre-trial conference that they had to write to get this. They
didn't have any. They h.ad to write to get it. That is the way
I under·stood it.
Mr. Shuford: The plaintiff did write to get it. We turned
her down. If the Bank wanted to have a copy of it we would
send a copy to the Bank, who was our insured. We did send
a copy, but from the plaintiff we never heardThe Court: You said you didn't understand about it until
today.
Mr. Shuford: That the Bank didn't have a
page 221 } copy. They never mentioned the Bank didn't
have a copy.
The Court: I understood the Bank did not have a copy
and Mr. Overton had to get the Bank or somebody to get him
a copy so he would have something to file with the papers.
Mr. Shuford: I don't know. It has not been in any of the
pleadings, Your Honor, any mention.· of the fact that they did
not have a copy.· There has never been any mention of it
in any of the pleadings up to now.
We did not initiallv send a copy to the -plaintiff. The -plaintiff ·was not expected to have a copy. She had a certificate.
That was all. We sent her 'a copy of th"e polic~ when the Bank
said it was all right to do so.
·
·
The Court: Go ahead with your questions.
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Bv Mr. Shuford: (continuing)
..Q. Approximately when was that issued f

Mr. Overton : He testified to that.
Mr. Mason: June 25th, he already testified

Q. Did you have anything to do with having it sent or
delivered or in any way put in the possession of Mrs. Farmer
or the Bank of Callao 7
A. Yes.
Q. To the best of your knowledge, was it so
page 222 ~ delivered 7
A. Yes.
Mr. Mason: By whomt
Mr. Shuford: Go ahead and ask your questions, Mr.
Mason.
Mr. Mason : Mr. Shuford, we have a perfect right to find
out. You say it was delivered. He may have sent it down
there by one of his janitors in the basement in the building
that he may have been in.
Mr. Shuford: That is right. :You will have your chance
at him. If you don't like the questions I am asking, you have
a right to object.
Mr. Mason: I thought you could ~ask him how he got it
down there when yon started the preface off in the question.
The Court: The question calls for a conclusion. I take it
that he did not personally deliver it to her.
Mr. Shuford: To the best of your knowledge. I a.m going
to ask him that, sir.
The Court: Why d.on 't you bring out what he did with it,
whether be dropped it in the United States mail in an envelope back to her, whether he put it on the desk in the out!!oin!r mail or whether he brought it down to Callao and gave
it to her his next trip around, orpage 223

~

By Mr. Shuford: (continuing)
Q. Did yon hear the Judge's phraseology of
that question 7
Bv the Court:
Q. Do you know how it was handled? How, to the best of
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your knowledge, it was delivered? That is sort of a general
statementA. T·o the best of my knowledge the policy was mailed from
our office over a letter I sent a few days before saying it
would be sent, and to the best of my knowledge the origilial
of this policy was mailed from our· office to the Bank. ·
By Mr. Shuford: (continuing)
· Q. Now, I hand you here Plaintiff',s Exhibit No. 3-that
is something that has already been introduced-Plaintiff's
Exhibit No. 3. Do you recognize that?
·
A. Yes.
Q. What is it?
A. It is an application to General Fidelity for a policy.
Q. What happened particularly in connection with thatY
Did it go out with the policy, by any chance Y
A. Two of them go <>ut with the policy, and with the request that one of them be returned, both be signed and one
of them be returned to General Fidelity for our records and
that the other be kept with the policy that we have sent them.
Q. What happened in this case when y<>u sent
page 224 ~ both of them out and asked that one be returned Y
Mr. Overton: I object to that question. The man has not
testified that, in any ,sense in the world, that he sent both
of them out in this case. You are talking about what generally was done and we didn't object because you want to get
in every general thing you can. He never indicated in any
way he mailed two applications in this cas~.
Q. Assuming two applications were mailed, as is the custom, Mr. Penn, did anything unusual happen in this particular regard that struck you at that time Y
Mr. M~son: If Your Honor please, we don't think anything should be assumed. We are speaking about a specific
policy and specific delivery. We do not think anything should
be assumed. I object on the ~ounds of assumin~ something
that is generally done. I object to the question on that
ground.
The Court: As I recall it, Mrs. Farmer has te,stified to her
best recollection, and maybe· positively, that she did not
have it down there, the policy, that she had never seen it,
that she didn't have it. You asked her when she became
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aware of this. Well, she said that Mr. Penn told her that they
didn't need any p9licy. She supposed she became fully aware
of it when Mr. Garner died and .she had no such
page 225 ~ policy.
Now, it looks like to me that it would behoove
him or your company to show some kind of a procedure here
from which an implication certainly would arise that this
particular policy was mailed to her. I mean in view of her
testimony.
Now, we don't have enough background of your ·office procedures here, or the steps that is perfectly apparent, or it
seems to rrie that it is, that he doesn't know personally that~
this was mailed to her. Now if he doesn't know personally
that it was mailed to them, he is not saying that he mailed
it. It looks like to m.e it would behoove you to show the various
steps in your -office.
Mr. Shuford: That is what I am trying to do, Your Honor.
.
The Court: Is there some way you can get at '(iliat! I
think it would save a lot of time and objections here. He just
says to the best of his lmowledge it was mailed.
Mr. Shuford: Yes, sir.
The Court: That may be worth a whole lot or it might not
be worth ·a hill of beans.
Mr. Shuford: The same thing may be said of Mrs. Farmer's statement.
page 226 ~ The Court: In my small operation, I have
a chair by my desk. I don't want outgoing letters
to go on the desk. I have ·a chair over here for letters I haven't
mailed. People don't sit down in it. If I am going to mail
something ·out, I sign a letter, I put them in that chair. Now,
I just give you that point for my small operation. When it
g-ets in the chair, unless I drop it or lose it between there and
the post office, why it gets in the post office. It looks like to
me this thing ought to be-You have a big office down there.
Twenty thousand a month-twenty thousand of these things
are coming in in a month, he say~s. Now it looks like to me
that there ha.s to be some established procedure down there
as to bow you know that a letter gets in the post office.
J\fr. Shuford: I was trying to get to that, Your Honor. It
is the same sort of ''to the best of your knowledge'' that Mrs.
Farmer has testified to, and she ha,s testified ·to something
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that we haven't te.stified to, and that is that everybody in
kingdom come in the Bank is free to open her mail. Whether
she got the policy or not it is legally binding if it was sent. I
am trying to establish it was sent.
The Court: Well, I think the way to do thatpage 227 ~ Mr. Shuford: If Your Honor please, just bear
with me here.
By Mr. Shuford: (continuing)
Q. What is your procedure in regard to that policy? You
say a letter was sent stating that it was goingMr.
sir.
Mr.
Mr.
hours

Mason: The letter is the best evidence if that he true,
Shuford: I am getting ready to introduce it.
Mason: Let us see it, Mr. Shuford. You take up three
to get to nothing.

Note : At this point the above referred to letter is shown
to counsel.
lfr. Mason : We have no objection to this.

Q. Will you look at that, see if that is a letter you sent
indicating with respect to mailing of the policy?
A. That's right. I wrote this letter.
Q. Did you have anything to do with issuing instructionsor, let me introduce this.
Mr. Mason: If Your Honor please, we say the letter itself has been admitted in evidence without any objection. The
letter speaks for itself and we do not think Mr. Penn can go
and qualify what is said in the letter.
Mr. Shuford: I was asked to qualify it to see
page 228 ~whatThe Court: Let me read the letter.
Defendant's Exhibit-is this a Defendant's Exhibit f This
merely says he is going to send it at a later date.
Mr. Shuford: First steps first. I am trying to get in
order the procedure that "\Vas indicated might be proper.
The Court: All right.

Q. Pursuant to that

~etter-

General Fidelity Life Insurance Company v.
Hank of 10allao

153

WillitUn F. Penn.
By the Court:
Q. Did you sign that letter then put it in the right channels
to get in the mail Y
A. Yes, sir.
Q. In your office?
A. Yest sir.
By Mr. Shuford: (continuing)
Q. Pursuant to that letter, did you have anything to do
with the mailing of these policies!
Mr. Mason: If Your Honor please, that letter does not
say the policy is mailed.
Mr. Shuford: I will take it back.

Q. Was this an individual isolated case, or was this a letter
that was sent to all of your policyholders at that timeT
A. This letter was sent to about one hundred
page 229 ~ Virginia banks.
Q. All right. Pursuant to that letter then, did
you issue instructions for a mass mailing of policies or a
mass delivery of policies 7
A. :Yes, sir.
Q. T-o the best of your knowledge were those instructions
carried out?
Mr. Mason: I object unless he carried then1. out himself,
if Your Honor please. I do not know how many-they testified six people worked down there. Is Mr. Penn testifying
now that he is the man that did this, or that to the best of
his knowledge somebody else did it 7 And if his testimony is
it is to the best of his knowledge that somebody else did it,
then I object on the ground that he is not competent to testify as to what somebody else did.
1\fr. Shuford: He is testifying to the best of his knowledge
wha.t somebody else did.
The Court:· He can testify as to the part he played in it.
Q. To the best of your lmowledge were these instructions
carried out 7
·
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Mr. Mason: I object, if Your Honor please.
The Court: Why don't you ask him if he gave
page 230 ~ the instructions.
Mr. Shuford: Yes, sir, he did.
The Court: Did he give them to the proper people.
By the Court:
Q. Did you give the instructions to the proper people Y
A. I did, Your Honor.
Q. You gave the instructions and the policies to be mailed
out and you gave those instructions to the people whose duty
it was to mail them out Y
A. I did.
Q. As far as you know they were carried out Y
A. That's right. I know they were.
The Court: I think that is far as he can go.
By Mr. Shuford: (continuing)
Q. Right. All I want to ask now, was anything sent with
those policies if your instructions were carried out?
A. Yes, sir. There were two application forms.
Mr. Mason: I object, if Your Honor please. Now he is
going to get into the fact that the applications were returned,
both the applications and the policy being dated June 27,
1960, which, of course, is a complete mistake. You know that
an application cannot be dated June 27th, ~signed at Callao,
and get a policy dated June the 27th mailed from
page 231 ~ Richmond. And, therefore, I object as to what his
usual procedure was pertaining to that particular
application. I think that he should testify as to what his
knowledge is and should be limited to that. I object to any
question pertaining to what he normally did or what his instructions to somebody else to do were.
The Court: I think I have to ·overrule you, Mr. Mason.
I think it would be practically an impossibility in a big company to personally know about each letter, each communication. I think for whatever it is worth he can tell what he did,
the part that he played in it.
Mr. Shuford: All right, sir.
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By Mr. Shuford: (continuing)
Q.. Assuming your instructions were carried out, what
items went with the policies Y
.. ·
A. Two applications for the policy to be signed by the
Bank and one copy to be returned to us for our files.
Q. All right. Is there anything that happened thereafter
that leads you to know that Mrs. Farmer, at least, got the
applications f
A. Yes.
Mr. Overton: If Your Honor please, I object to that. That
is ·a conclusion completely. The question, as .I
page 232 ~ understand it, is there anything that happened
after that that leads you to know that Mrs. Farmer got, at least, the application.. That is a definite conclusion
asked for by this witness. I think that the attorney should
ask him what happened after that rather than putting words
into his mouth.
The Court: Do you know whether or not she got it would
be a simple way to put it.
Mr. Shuford: He can't lmow that. He wasn't ~sitting
there. He has reason to believe it.
The Court: I thought maybe she acknowledged receipt of
it. I don't know.
Mr. Shuford: She did. That is what I am trying to get
around. That is the reason I ·asked the question this way, did
anything unusual happen. I am trying to lay the proper
ground work.
The Court: .All right.
By Mr. Shuford: (continuing)
Q. I hand you here, then, what purports to be a letter dated
July, 1960 and ask you if you can recognize that 7
A. Yes, I do.
Q. What was the occasion of thatT
.A. Well, while I was away from the office two copies of
the application were returned to my office, and my secretary
returned to Mrs. Farmer one copy, statinA" that
page 233 ~ one copy should be retained by her and placed
with the policy that we sent her.
Q. Thank you.
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Mr. Shuford: I would like to introduce this as Defendant's Exhibit 5, I believe, Your Honor.
The application is this thinghere that has been introduced
as Plaintiff's Exhibit 3.
Note : At this point, the above identified letter is now
marked and filed ·as Defendant's Exhibit No. 5.
Q. Did you ever have personal conferences with Mrs.
Farmer concerning her relationship or the Bank's relationship with you, General Fidelity Life Insurance Company!
A. Yes.
Q. Did you visit the Bank often 1
A. Yes.
Q. Approximately how often would you say!
A. Well, about five, six times a year. Six, seven times. No
set schedule.
Q. Did you make any record of your visits!
A. Yes, sir. I always made a record of every call that .1
made.
Q. At any time subsequent to June 27, 1960 and prior to
December, 1962 or January, 1963, did the subject of policy
limitations ever come up in conversation between
page 234 ~ you and Mrs. Farmer t
A. I believe they did, yes.
Note: At this point the paper writing is handed to counsel.
Mr. Mason: This is a self-serving declaration. Is that
what you are introducing this for?
Mr. Shuford: I am going to introduce it to refresh his
memory.
The Court: I think we bad better take about a ten minute•
recess.
Note: At this point a sbort recess is had, following 'vhicl1
rourt is reconvened and the hearing continues, viz:
Mr. Mason: Are yon intending to introduce that, ~fr.
Shuford?
Mr. Shuford: Not in evidence. I intend to show it to ].fr.
Penn.
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Mr. Mason: I object, if Your Honor please.
Mr. Shuford: All right.
The Court: Let the record show what it is he is objecting
to.
Mr. Shuford: This is a memorandum typed in the normal
course of business in the office from his field trips reporting
on each company that he calls on and the results
page 235 ~ of the conferences dictated upon his return to
the office. This happens to be one that has to do
with this particular bank.
The Court: Did he do it himself!
Mr. Shuford: Yes, sir. T'his is just to refresh his memory
as to dates and exactly when.
The Court: You will have to ask him whether or not he
made it, how soon he made it after he returned to the office.
You will have to qualify him before he can look at his notes.
Mr. Mason: They are not his notes, Your Honor.
The Court: These are not his notes 7
Mr. Mason : That is the reason I am objecting to them.
There is one sheet that is dated-this is one sheet, if Your
Honor please, one is dated January 16, 1962, January 17,
1962, M.ay 16, 1962, August 29, 1962, August 28, 1962, one in
the reverse of thP. other, October 30, 1962.
The Court: Well, the rule is a man can testify from his
notes to refresh his recollection, but it is his refreshed recollection that he is really testifying to, not the notes.
Mr. Shuford: That is right.
The Court: Then he will have to show that the
page 236 ~ notes were made by him or at his direction shortly after whatever it recites in that took place.
I don't know that they have to be on separate sheets of
paper, but he has to be qualified to show that they are his
notes and so forth. Yon know the Rule, I am sure.
Mr. Shuford: Yes, sir. That is why I wanted to show it
to him first, for identification. They have seen it, he hasn't.
Mr. Mason: If Your Honor please, wait a minute. If Your
Honor please, he then shows it to him and his recollection is
refreshed a.nd we object to it being shown to him to refresh
his recollection.
The Court: Can you assure the Court that he went down
there and had certain statements with these people in the
Rank, is that the-
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Mr. Shuford: That is what he tells me.
The Court: · All right. Then he went back to Richmond
and made notes.
Mr. Shuford: Yes, sir.
The Court: And he wrote those notes down f
Mr. Shuford: . Or dictated them.
· The. Court: Or dictated them. Did he see them after they
were dictated 7
Mr. Shuford: Yes, sir. They stay in the file,
.page 237 } in each Bank file for his own perusal. I understand he takes them ouf and examines them before he makes other field trips to •see what he has to follow
up on. We have several pages on the Bank of Callao. Most
are not pertinent. I think they are going back to 1959. I
think even earlier of another actual field trip to this Bank.
Each one has a memorandum of the conferences. Some are
very short. Some there are lengthy, depending on what was
discussed. This is done in his regular running around of his
oral visitations 'vith the Bank.
The Court: How come he never seen it before 7 I don't
·understand that. Hadn't he seen it before today 7
Mr. Shuford: He has seen it before today. What I meant
-in other words, he has seen H. He was the one that gave
it to me when we were in Richmond. He hasn't seen it sitting
here. I am showing it to him officially. I am showing it to
him to see if he can identify it for the record. I am sure that
it is his thoughts. I thought it was necessary to· qualify him.
They are his notes. He knows what is in it.
The Court: All right.
.
Mr. Overton : If Your Honor please, the point we woula
make, one of them is that, of course, this thing here appears
·
to be an excerpt from something that covers nearpage 238 } ly a year on one sheet of paper and relates only
to visits to this particular Bank. It seems to me
that before anything could be used to refresh his memory he·
would have to state the practice he follows with respect to
that sort of thing, and how it comes about that this particular
item appears somewhere. comes into existence. The~ after
havin~ done that, possibly it is possible that the original
notes he made would be admissible. But, to just pick out some
·
sort. of excerpt like thisThe Court: I don't think the notes, as such, are admissible.
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Mr. Overton: I don't mean they are ·admissible. They can
be used by·.him ·for. the purpose of refreshing his. memory.
I think that has to· be qualified in the general way as to how
it came about that these things were made. Now, for Mr.
Shuford to assure us of one thing, is· one thing, but for the
·witness· to testify what happened and how they came into
being is generally the foundation upon which these things
rest. Of course, it is admitted-wherever a man makes, in
the usual course of business, these certain entries, that kind
of thing, and makes a record of them, then ordinarily he can
use that to refresh his memory, but we haven't any such evidence as that before the Court that t.his document
page 239 ~ which Mr. Shuford showed to us even purports
to be that. It looks like it could almost be physically impossible for it to be what we are being suggested it
might be at this point, because it is just-it covers nearly a
year there on one page.
Mr. Shuford: I will qualify him along those lines, Your
Honor.

By Mr. Shuford: (continuing)
Q. Mr. Penn, when you made personal visits to the Bank of
Callao, did you ever make any record of the substance of
your visit of any conversation you ever held, that sort of
thingf
A. vVhen I leave Ric.hmond I carry a dictating machine
with me. And ordinarily I call on about eight banks down
this way. And as I go from one bank to the other, I dictate
on a machine what ha.s happened in that Bank. Sometimes
only I made a goood will call at that Bank, everything is apparently OK. Then my secretary gets that record at the
end of the time when I return to R.ichmond. I might be away
for four or flve days, or if I am away longer, I mail that
record in to the office that night. Then she on each Bank, she
has a separate file and she adds that on from year to year.
In other words, an inset is started for 1963 memorandum.
It might cover all of that one page or it might cover all the
calls I made on that Bank in 1963. But, that is sent in dailv
to mv office. Tl1en when I return to the office all
page 240 ~ of those files. ten to thirty call$ that I ·have made
on that particular trip, are on my desk and Ireview thP-m before they f!O back in for permanent filing. Then
when I go out on the next trip, I look at that file to see what
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happened the last time, to see, refresh my memory of what
is going on at that particular Bank.
Mr. Overton: If you have those files with you, I think
they are admissible. They could be used, if Your Honor
pleB~se.

Mr. Mason: Your original file.
Mr. Shuford: This is the original file out of the office. The
original notes are on dictaphone tapes, or whatever kind of
tape he uses. He said he dictated on a machine and his secretary transcribed them.
Mr. Overton: Let me ask you, Mr. Shuford, am I wrong in
this, that sheet you handed us appear.s to be excerpts. Am
I wrong in that t
Mr. Shuford: This goes back to 1957. This is the 1962
page.
Mr. Overton: I see.
Mr. Shuford: 1956, 1957, 1958, two pages of 1959-no,
1958 carries over to 1959.
Q. Before you came here today, did you see this?
A. No, sir. Oh, I saw it when it was dictated, when my
secretary transcribed it, after sl1e had tranpage 241 ~ scribed it. I did see it as-yes, sir.
Each time that she makes a transcription for
a Bank, it is put on 1ny desk and I see it when I come back
from my trip.
By the Court:
Q. Are you in position to say these are your notes?
A. I believe if I read them that I could tell from the wording of it whether it would be my notes or not,. yes, sir.
Q. Did you give them to him Y
A. No, sir. He got them out of the file. He got them out of
the file with the company. The company's file. Yes, sir.
The Court: I think that is sufficient if he can identify
them, if they are his.

Q. See is you can identify these f
~{r. Overton: I think Your Honor is right. But, I do not
·
think he can read from them.
~f.r. Shuford: No, sir. I just asked him if he could identify
them.
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The Court :. You may refresh your recollection.
A. These are my note·s on the Bank ~f Callao for 1962.
Q. Right. Do you recall as a result of ~his a visit on August 28, 1962 in which yon discussed the insurance situation
with Mrs. Farmer Y
page 242 ~ .A. I c~uldn 't recall what went on on August
.
28th, no, s~r.
Q. I -am talking about after your recollection from this.
A. Well, I saw that I made a call on .A.ugu.st the 28th. Yes,
I recall from thatQ. You may use this to refresh your recollection. You
simply cannot read from it into the record.
A. I see what you mean. I calledThe Court: vVait just a minute now. After you read this,
you will have to have some recollection of the matter ..
A. All right.
The Court: You cannot just say, well, I know I wrote this
down and this is it, but I couldn't remember it to save my
life. Now, the thing is tied down to the fact after you read
it, then your recollection is refreshed, and now, oh yes, now
I see this. I remember, then you tell it. But, if you only remember it by tacking things t-ogether-! wouldn't have dictated it to her if it weren't so-that sort of thing. As I understand it, the purpose of the whole thing is defeated.
By Mr. Shuford: (continuing)
Q. Having looked at this memorandum which you have

identified as having been one made in the routine
course of business, do you have any independent
recollection of a conference you held with Mrs.
Farmer on .A.ugu.st 28, 1962?
A. Well, I do recall that in talking with Mrs. Farmer on
several occasions that she had asked us to increase our limitations, using the talk that Greensboro National Bank, who is
handling part of the credit life insurance, allowed them to
insure to seven thousand five hundred dollar·s ; and that she
didn't see any reason why if they did it why General Fidelity
didn't do it. I told her our limitation was five thousand dollars, has always been and we just didn't ever expect to go
page 243

~
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over five thousand dollars unless we had approval of it before it was-Our physical examination. We wanted to have
an e~amination on it. We have discussed that possibility of
increasing the limitation.
Q. She brought it up then with you in a discussion, the
limitation faetorf
A. Yes.
Q. As a result of your discussion, was it your impression
that she was aware of the :five thousand dollar limitation 7
Mr. Mason: I object, to what your impression was, Your
Honor. He testified as to what occurred. I do not see now
that he can go any further than that. I object to the question,
because I do not thinkpage 244 ~ The Court: I do not think what his impression
was is relevant.
Mr. Shuford: I withdraw the question.
Mr. Overton: Your Honor, I do not believe that this answer this man just made qualifies under the Rule with respect
to the admission of testimony based upon refreshed recollection. He is asked about a specific date, August 28, 1962,
and he never does say that on August 28, 1962 he did anything. He says, yes, I recall on several occasions, .several occasions he had a conversation with Mrs. Farmer. Now that
certainly does not come within that rule with respect to refreshed recollection. He was asked with respect to a ·specific
date.
The Court : Somethnes he says refreshed recollection,
sometimes he says memoranda, or notes made in the ordinary course -of business, and all that sort of thing; which are
you talking about, Mr. Shuford?
Mr. Shuford: I am talking about his recollection. That
is the only thing that is admissible, Your Honor.
The Court: That is what I say. Apparently be doesn't
recall after reading this particular ·one that you showed him,
because his answer is not responsive to you showing him the
paper, be reads it, and then I tell him what the Rule is, which
he already heard from you gentlemen, and he
page 245 ~ doesn't answer it. He just says on several occasions I do remember.
I take it from that particular one, if I am wrong you are
to correct me, that be does not have any personal recollection
of it, even after he reads it.
Mr. Shuford: Well, I gathered that he did have per.sonal
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recollection, but he did not want to be so he could say he
remembers precisely everything in that, including the date
and the hour; this was what he was trying to do. He was completely honest, having read that. He recalled quite clearly
he had discussed it, but he did not say I recall August the
28th. I do not think that is material. This has refreshed his
recollection, and I am not trying to pinpoint ~a particular
thing to fit this.
The ·Court: Well, I think you have to go to the next one,
then, if you are through with the first one.
Mr. Mason: Which one now are you referring to 7
Mr. Overton: Is this a new sheet?
Mr. Mason: April 26th, that is one day prior to the time
that the contract came in existence, was it not? April 27th.
Mr. Shuford: June 27th.
page 246 ~ Mr. Mason : In order to be consistent, Your
Honor, I think we should object to anything that
goes back of June 27, 1960. For that reason, because ofthe
date of the contract, and it looks to me like we have argued
that numerous timesThe Court: Mr. Shuford, you have introduced in evidence
as one of your exhibits a letter shortly prior to the time that
you alleged that you mailed the contract to Mrs. Farmer, and
in that letter you start off by saying the whole thing, everything has been changed now. So why should we go back before everything was changed 1
Mr. Shuford: It has ·a reason, Your Honor, I am not trying to go back on this particular question and stir up that
particular problem. What I want to establish is that throughout the course of Mr. Penn's calling on her, and that right
before and right after this new contract, nothing was said
about not having received the policy. This is the purpose of
this. There are some notes in here in which you question her
about the new po1icy; nothing was mentioned about not having received it.
The Court: She ·testified, though, she didn't even know
you had to have one. He told her it wasn't necessary to have
one.
page 247 ~ Mr. Shuford: That is right. I think a conflict has been established, and I am trying, by the
best method I can, to overcome that conflict here. Her recollection is a negative one which is always hard to prove.
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The Court: He can testify from that, either from refreshed recollection or from his recollection. He has the right
to. testify.
Mr. Shuford: That is all I am going to ask him.
By Mr. Shuford: (continuing)
Q. Mr. Penn, in your course of calling on the Bank, did
you have occasion to call on Mrs. Farmer anytime around
or shortly after June 27' 1960'
.A.. ·Yes, sir, I believe I did. I did.
Q. I show you thi·s one item, having to do with Wednesday,
July 20, 1960. At anytime during these visits you made to
Mrs. Farmer, subsequent to the time that your recollection
testimony says that policy was. mailed to her and she inadvertently mailed back two applications -and you mailed one
back to her, did she at any time mention the fact that she
did not have the policy, had not received the policy7
.A.. No.
Q. During the course of ·servicing of this policy of insurance, did you ever have occasion to write to her
page 248 ~ further sending any endorsements or changes in
the policy?
A. Yes.
Q. Were these endorsements supposed to be added to the
policy?
Mr. Mason: If Your Honor please, I do not want there
to be any misunderstanding about this, we do not deny we received the endorsements, and I have them. I just don't want
Mr. Shuford to think we are denying we ever got any endorsements. I have the endorsements right here, the originals
that were mailed, sir.
The Court : Do you want to look at them to see that he
has them all, Mr. Shuford?
Mr. Shuford: I am not interested in that, Your Honor, I
am primarily concerned with the receipt of the policy. I think
I will show why in a moment, sir. It is not of great moment.
I think it is worth putting in the record. Those endorsements,
incidentally, do not effect the terms of the policy, as far ··as
this case is concerned.
Q. I hand you here a copy of a letter dated Apri119, 1962,
over your name; did you send or cause that letter to be sent?
A. ·Yes, sir.
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Q. Will you read the third paragraph into the record.
A. The enclosed endorsement is to be attached
page 249 r to and made a part of your policy contract.
Q. Did you receive any answer from her to indicate she did not have a present policy to which to attach
that endorsement 7
A. I did not.
Mr. Shuford: I would like to introduce that as Defendant's
Exhibit.
The Court: Defendant's Exhibit No. 6.
Note: At thi·s point the above identified letter 1s now
marked and filed as Defendant's Exhibit No. 6. ·

Q. I hand you a letter dated February 5, 1963 and ask
you to read the second paragraph.
Mr. Mason: If Your Honor please, that letter is addressed to Mrs. Atwi1l. Are you claiming that that is notice
to Mrs. Farmer Y
Mr. Shuford: No. I am claiming it is notice to the Bank.
Mrs. Farmer, I believe the only evidence you have introduced
indicates she or 1\{r.s. Atwill sort of shared this program back
and forth.
Mr. Mason: I do not know, that may be your interpretation, but it isn't my interpretation of the evidence that has
been introduced. Mr:3. Atwill up to now, I do not think, has
been in this controversy. She has not testified.
Mr. Shuford: She was the one who handled
page 250 r all the adjustments in the life insurance company, according to Mrts. Farmer.
: Mr. M·ason : That is correct. She did handle the adjust-·
nients in the life insurance company.
Mr. Shuford: She was sort of superintendent in that
department.
·
.
Mr. Mason: I just wanted to call the Court's attention
to· the fact that it was addressed to Mrs. Atwill and not to
Mrs~ Fariner.
Mr. Shuford: Thank you. I was going to do the same.
Q. Do you· recognize that letter 7
A. Yes, sir.
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Q. Who is it addressed to 1
A. Mrs. Atwill at the Bank.
Q. Will you read the second paragraph f
A. I am enclosing an endorsement to be placed with your
Bank's group credit life policy.
Q. Did you ever have any correspondence or indication
from Mrs. Atwill that she did not have a master policy to
which to attach this endorsement 7
A. No, sir.
Mr. Shuford: I would like to introduce that as Defend:..
ant's Exhibit No. 7.
page 251

~

Note: At this point the above identified letter is now marked and filed as Defendant's Exhibit No.7.

Q. Have you at any time ever given Mrs. Farmer or Mrs.
Atwill any cause to think that the insurance was available
in excess of five thousand dollars f
Mr. Mason : I object, if Your Honor please. The question
of what he did and what the ·Court would determine from
what he did, .whether or not they could utilize what it occurred to authorize them as to issue policies in excess of five
thousand dollars.
The Court : I think you will have to reframe your question.

Q. H-ave you ever stated to Mrs. Farmer or to Mrs. Atwill
or anyone connected with the Bank of Callao, that they were
entitled to issue certificates in excess of five thousand dollar.s
on any one applicant or debtor?
A. Only in the case of a prior approval by the General
Fidelity Insurance Company. They were not anowed to do
it themselves, no, sir.
Q. Have you, in any way, written her other than this case
of prior approval you were talking ·about, anything contrary
to the sentiments expressed in the four letters in exhibit here
calling her attention to the five thousand dollar limitation f
Mr. Mason: If Your Honor please, I do not-that is such
a blanket question. Is he specifically referring to some com-
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munication t ''Have you ever written?'' Is that
page 252 } specifically to some communication to which you
are referring?
Mr. Shuford: I am just asking. I am proving a negative.
I do not think I have to do it hour by hour or day by day. I
am a.sking if he ever wrote that she could insure for more
than five thousand dollars.
Mr. Mason: I think, in raising any objection, if there is
such a letter in existence the letter is the best evidence. I
would like to see the letter.
Th Court: I think that is right, if you are relying on a
letter.
Mr. Shuford: I am not. I do not think he has ever done
it. That is why I am asking the question, ·Your Honor.
Mr. Mason: All right. That i·s what I am trying to get at.
Mr. Shuford: I asked him if he ever wrote to them and
told them you may in~urance for more than five thousand dollars. This is a general sort of statement. I could make it
much longer. I think everybody knows what I am talking
about. Mrs. Farmer said he had told her don't go -over seventy-five hundred dollars. I am asking him if that is true by
letter.
By the Court:
Q. Did you do it in ·any f&shion other than
page 253 } what you just enumerated!
A. I did not, no, sir.
By Mr. Shuford: (continuing)
Q. Did you ever tell her on any visit to feel free and go
ahead ~and insure up to seventy-five hundred· doUarst
A. I did not.
The Court: He said he has not.

Q. Are you the policy Iiulits of this policy issued June, 1960
any different from any other policy you have ever had with
the Bank ·of Callao 7
. A. No.

·Mr. Overton : If our Honor please, I object to that because
we ·are dealing with this one policy again.
·
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The Court: That is right. I will have to -sustain the objection.
Mr. Shuford: That is all, Mr. Penn.

CROSS EXAMINATION.
By Mr. Overton:
Q. Mr. Penn, ·what is your title with the cmnpany!
A. I am Vice President and Director.
Q. Vice President and Director; wha.t is the nature of your
duties?
A. I, well, actually the nature of my duties is
page 254 ~ to- is contact ·and selling to commercia] banks
credit life insurance.
Q. You are actually a salesman!
A. Yes, ,sir. I represent the company in the field.
Q. What do you know about the procedure that goes on in
your office, if anything?
A.· Well, I am in the office at least one day and sometimes
two days a week. I follo'v very generally all of the procedures in the office.
Q. If you dictate a letter to anybody, what becomes of that
letter after you dictate it Y
A. It is typed and I read it ·and sign it and mail it.
Q. You sign it and what do you do with it after you ~;ign
it?
A. Usually I mail it.
Q. You carry it out and mail it yourself?
A. Sometimes, but we have, I have a secretary \Vho carries
on.
Q. Oh, 'veil, you know, in other words, you sign it and leave
it on your desk,· and that is the end of it as far as you know,
unless you mail it yourself?
A. Well, yes. That's right. I have a mail box to put it in
on my desk.
Q. Sir?
A. I have a square box on my desk on the right hand
corner of my desk in which I put the letter and
page ·255 ~ that is signed and ready to l;>e ·mailed. .
Q. And someone else, if it ever gets mailed,
will come along, pick it up, fold it up, put it in the mail, is that
correctY
A. That is correct.
Q. Who does that for you?
A. My secretary.
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Q. What is her name!
A. Wilma Wilbur.
Q. How many people is she secretary to f
A. She has-we have pretty much, 've have three secretaries in the office, and they carry on for the three men in the
office.
Q. That' would :apply equally as well to this policy you have
been talking· about as to any other piece of mail, would it not 1
You are not saying you mailed that yourself, are you f
· A. I am not, no, sir.
.
· Q. All you lmow is you p~t it in .the basket on the desk, or
do you lmow that 1
·
.
A. I kno'v that I signed the letter, probably, that went .out.
But, as far as physica.lly mailing it, no, sir, I didn't.
: · Q. Have you a copy of the letter that went out with the,
you say, you signed a letter that went with it?
i?age 256 ~ A. \V ell, I think it 'vas a mimeographed one.
I thinlr. I D:ti;t trying to, trying to reQall ..
' · Q. You· do not have· any· copy fqr e~P,ence whatever to
show that policy WaS ··ever ID!liled .f~om your office?
·,··A. I 'believ~· that-~-:r::b~lieve that-r don't know whether
tha·t could be locafed·tn 1the office or not. I certainly haven't
one with n1e. ·
'
Q. Did yon try to locate it, Mr. Penn?
A. No.
Q. In other words, at this point you do not know whether
you dictated H letter that you left with your secretary, or
";hether son1e mimeographed form was used by someone else;
is that standard procedure in your office, to send out a policy
with mimeographed forms?
A. No, it is not standard. This was one hundred policies
-there were one hundred policies went out the same day
under the same cover and all mailed to the one hundred banks
we· have in Virginia.
Q. Don't you have one copy, at least, of those one hundred
letters that went out?
A. I would think so.
Q. ~Thy haven't you produced it 1
A. That's not my part. of the case.
.
Q. You are making ouite a point of the fact that this let~
·.~· ·': · · · ter, this policy·~a·s.~ailed, and you say that you
page 257 ~ ought to have· a copy of that .letter, but you .
haven't produced it.
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Mr. Shuford: If ·Your Honor please, I would like to introduce an objection on this basis ·as to Mr. Penn. He had no
reason to produce such a letter. I was in charge of the evidence, and until today I ha.d no conception tl1at the Bank
was asserting that claim that they ha.d not received a copy.
Not until the opening statements today was there an intimation that they had any question about it. That i·s one reason
why I am having such a difficult time with the evidence.
Mr. Overton: If Your Honor please, this matter was gone
into at the pretrial conference, and there it was clearly indicated at that time that we had no policy and that we had
to write to them for a copy of the policy. That. is certainly
the recollection of counsel at this table.
The Court: It was the hearing on the demurrer, was it
notY
Mr. Shuford: If Your Honor please, they wrote and asked
for one policy. At first the claimant wrote and asked, and
we declined and said we did not think we had a right to send
a copy of the policy we had with someone else : if the Bank
wrote and asked for ·a oopy we would be happy to send them
one, which they did. We sent it, and presumably
page 258 ~ it was handed to the plaintiff. That is the only
policy we have been requested to send. If they
did not have a policy, I would have thought they would have
asked for several more.
By Mr. Overton: (continuing)
Q. So, anyway, as far as you know, you did not know
whether any such letter as that in existence or not; you do
not know, you thought it got out, but how it went out, where
it went, whether you dictated a letter or whether it was on a
mimeographed form or how it went, right Y
A. That's right.
Q. Now, Mr. Penn, with respect to your various visits and
your memorandum made at the various banks, as I understand it, when you got back to Richmond you found there
transcribed the notes you had dictated of every visit you
made to every bank.
.A. During that week.
Q. Yes, sir.
A. Yes, sir.
Q. And you read them over and then you see that they
went in that particular bank's file.
A. That's right.
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Q. And you invariably dictated those notes every time
·you made a visit to a Bank, you dictated a note as to what
went on at that time.
A. Yes,. sir.
Q. Do you have here all of your notes with repage 259} pect to your visits to the Bank of Callao since
June 27, 1960f
A. I would have to ask my -attorney that. I don't know.

Mr. Overton:
Mr. Shuford:
Mr. Overton:
Mr. Shuford:
the one that you

Do you have those, sirf
I have quite a few of them.
Since J nne 27, 1960 f
Here are two of them. I am trying to find.
first saw. Here it is.

Q. Now, we have here what your counsel has indicated to
us to be the notes of ·all your visits to that Bank since J nne
27, 1960. I understood your testimony to be when your counsel asked you the question whether or not Mrs. Farmer had
discussed the matter of excess limits in excess of five thousand dollars, your answer was that on several occasions she
had discussed this matter with you. I want to ask you if
there is any note in here anywhere with respect to any of
those discussions, other than note that you couldn't remember on August 28th. You look them over and see if there
are any there.

. The Court : Do you want to staple them all together so
they will be in order 1
A. Well, I notice here on April 29th of '63 there is ,a notation here.
Q. That is after the man died. That was after the man
died.
A. On September 25, 1961, is that-page 260} Q. What. is that!
A. That says that we discussed a loanQ. What is that, Mr. Penn f
A. It says here-You want me to read it out loud? I made
a good will call on this Bank today and had a very lengthy
~~it with Nettie Farmer. I find that this Bank was today insuring a great many loan·s, was, up to. today, insuring a great
many loans in which the term of the note, the amount of the
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note were not equal to term and the amount of credit life insurance written. This came about by the fact that they have
been placing credit life insurance only for one year ·at a time
on some of their deeds of trust. As a matter of fact, they
had insured only this morning a deed of trust written for ten
years in the amount of five thousand dollars, placing credit
life insurance for one year in the amount of five thousand six
hundred dollars with the expectation that if the borrower
died he would have enough credit life insurance to pay the unpaid balance of his note.
I pointed out to ~Irs. Farn1er that the very best, at the very
best the insurance for five thous·and six hundred dollars for
one year would automatically reduce four hundred seventy
seven dollars per month and the borrower was only paying
seventy-six dollars, both principal and interest~ and that .is
not~and that the borrower therefore was paying for something that he 'vas not getting. In other words, I
page 261 ~ do make an honest statement on several OCGasions
·
that Mrs. Farmer ·and I had discussed the possi-:bility of g·oing over five thousand dollars and always we tried
to keep it, to let her know that the excess could not-that she
could not insure for more than five thousand dollars. But,
that and the August 28th and, as you say, the April 29, 1963,
those are several cases. That is all.
Q. The August 28th one, which you could not recall, is the
only one in which you indicated in any way that you told
Mrs. Farmer that your company wasn't writing over five
thousand dollars. The one with respect to September 25,
1961, isn't this true, that; according to your notes right there;
the policy had been written for fifty-six hundred, in excess
of the five thousand dollars, and you did not in any way indicate to her at all that it should be reduced to five thousand
dollars, is that not correct f
A. That is correct, insofar as this one is concerned, yes,
sir.
Q. So you were right there .. You knew she was writing it
for fifty-six hundred dollars, six hundred dollars more than
your limit; you know she claim.s she had authority to write,
you never indicated to her in anyway that that policy should
be reduced. Right?
A. Right.
Q. Now, you say that in another answer you gave on direct
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examinatioD: that you have not indicated ~o Mrs.
page 262 }-Farmer
Mra. Atwill or to the Bank that they
could write certificates in excess of five thousand
dollar~, except 'vhen approve·d by the company, that they
could not do it on their own. vVhen did that conversation take
place?
A. WellQ. vVell, I believe, very generally speaking, that ever since,
ever ~since we have established relationship with that Bank
that on various occasions Mrs. Farmr and I have discussed
the matter that they could never insure beyond five thousand
dollars.
Q. Did you make anyA. It's not in the notes, no.
Q. It is not in the notes at all?
A. It's not in the notes.
Q. There i~s nothing in your notes to indicate that you told
her she could never insure beyond five thousand dollars.
A. Maybe if we went back, had the notes from 1956 on,
maybe we could, maybe we could show that.
Q. Yes.
A. Maybe we could show that.
Q. You said that you had never indicated to her that she
could do it except when the company approved it.
A. That's right.
Q. Did you tell her how to go about getting
page 263 }- company approval Y
A. Oh, yes.
Q. "What did you tell her to do Y
A. Told her what-when she wanted to insure beyond five
thousand dollars, that ~she could ask the company by letter
or by phone. We would have a statement signed by the borrower and then it would come into our office .and we would
determine at that time whether we wanted a physical examination, which we would pay for, or maybe accept it on
the basis that the borrower was a good insurance risk and
take it.
Q. Well now, you do not have any note like that in any ofA. You do not have the notes from the start of this~ thing
either. We have five years that I have been doing business
with her before we have the notes here. This thing is, when

or
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we start this business with the Bank, we certainly make it
clear and everything on what basis we are going to do it.
Q. ·You did not make it clear on September 25th that that
policy, that certificate was in violation.
A. I can write a book every time I go to any bank if I
wanted to review everything I do. I certainly didn't make it
clearQ. One thing is in clear violation of the policy ·and, according to you, you did not mention it to her in any way indicating to her that she ought to change it.
page 264 ~ A. I mentioned to her how the insuranceQ. You mentioned to her as to the effect of the
beneficiary, not that the policy was in violation of the limits
and should be reduced.
A. I didn't think that it was necessary to mention it to her,
that the policy-She knew it was. That is the reason they
were discussing it.
Q. Don't you think, Mr. Penn, you are getting into what
you didn't think Y Don't you think if you were right there
with the policy certificate in your hands for fifty-six hundred
dollars and never pointed out to her it ·should be reduced,
that she would have a right to think that she could write
them in excess of five thousand dollars?
A. I beg to sa.y that I did discuss it with her, and that she
did know it was in violation. That is whenQ. You did not put it in your notes, though, did you?
A. That's right. It i·s not in the notes.
Q. You qualified this in the beginning here by saying when
you went on a visit down there that you put into your notes
everything of importance that was dicussed. Now, you are
saying you discussed this very important, the most important
aspect ·of it and didn't make notes of it, is that right f
A. I don't think that is correct, no, sir.
Q. Isn't it the mostA. I think we did discuss it.
page 265 } Q. You did not make a note of it.
A. I agree it is not in the notes.
Q. Mr. Penn, do you ]mow where Mrs. Farmer signed that
apnlication for this policy?
A. I do not.
Q. You have no idea Y
A. I don't know.
Q. Do you know whether you were present when it was
·signedY
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A. I do not.
Q. You do not know. She has testified you were there, you
know. That this was right down in the Bank of Callao.
A. I don't know anything ·about the testimony. I didn't
hear it.
Mr. Overton: That is all for me. Mr. Mason may have
some questions.
CROSS EXAMINATION.
By Mr. Mason:
Q. Mr. Penn, do you have a letter or any correspondence
from Mrs. Farmer in which the application was enclosed Y We
have here your reply. Do you have her letter in which the application was enclosed Y
A. I don't know whether our files have that or not. I doubt
whether there was a letter sent. I think there was
page 266 ~ just the two applications were returned to our
office.
Q. Do you knowY
A. I do not. I know that two were returned.
Q. How do you lmow thatY
A. Because my secretary wouldn't make up a letter like
that and returnQ. ·You are relying upon your secretary's recollection of
what occurred, is that right f
A. Not recollection; the statement from that letter.
Q. I ask you again, do you know whether or not these
applications were enclosed with a letter?
A. I do not.
Q. The Bank of Callao was not -designated as an ·agent, is
that correct 7
A. As an agent, licensed agent Y
Q. Yes, sir.
A. No, sir. It is not necessary.
Q. Mrs. Farmer was not designated as a licensed agent?
A. No, sir.
Q. Was anybody in the Bank of Callao designated as a
licensed agent 7
A. No.
Q. Do you do business with the People's with the Bank of
Montross at Montross, Virginia T
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A. Yes.
Q. Lsn 't Ashley Carver a licensed agent of this
General Fidelity Life Insurance Company!
A. Yes,. sir.
.
Q. Why did you have him a licensed agent?
A. Well, he is an insurance agent and it's-We have, under
Virginia Law, the privilege of having an agent if you want
it or if you don't want it, you do not have to have it.
Q. But, you got Mr. Carver because of the fact that he was
in the insurance business Y
A. Well, that probably is the case. We have a great many
banks, we have agencies in a great many banks.
Q. The Bank of Essex, Tappahannock, Virginia, do you
do business with them Y
A. ·Yes, sir.
·
.
Q. John Ferry is a licensed agent of this company in that
B~Y
.
A. I believe he is.
Q. He is not in the insurance business, is he 7
A. No, sir.
Q. Why do you have him as a licensed agent Y
A. He wanted to be.
Q. Why do you have to designate an agent if you do not
get an agency from the Corporation Commi·ssion Y
A. I believe, technically, that we have the contract with
the-not contract, but the policy with the Bank.
page 268 ~ Q. Does that specify who is the agent in that?
A. I don't believe it does, no.
Q. Let's don't get confushed about it. Let me let you look
at this. Who is the agent under the terms of this purported
policy?
A. We don't have an agent.
Q. V\Tho has authority to write Y
A. Well, under the terms that we have down there, any officer of the Banlr.
Q. Where do you see that in the policy, Mr. PennY
A. I don't see it in the policy. It is not in the policy. That
is the law.
Q. What law?
A. The insurance law, as I understand it.
Q. Are you an attorney, sir!
A. No.
Q. .Are you an attorney?
A. No. Far from it.

page 267
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Q. You do not have anything to designate who should write
for this company, is that right!
A. That's right.
Q. If John Smith, who happened to live in Colonial Beach,
was in the Bank of Callao, could he have written one of these
certificates!
A. I don't believe he would have one to write.
page 269 ~ He couldn't do it, no.
Q. WhyY
A. Because he is not an employee of the Bank. He is not
an employee of the Bank.
Q. Where do you see that an employee or officer of the bank
could write one Y
A. I don't see it. It is not in here.
Q. Where in the policyA. It is not in the policy.
Q. Why couldn't John Smith write one?
A. I think because under the law he is not allowed to, under the law, as I understand the insurance law.
Q. Could an employee from the Bank of Westmoreland go
to Callao and write a certificate?
A. He is not employed by the Bank of Callao, no.
Q. Oh, but he is, sir. Oh, but he is. He is employed by
the Bank of Westmoreland, ~and the Bank of Callao is only a
branch of the Bank of Westmoreland, isn't that correct!
And, as a matter of fact, all of the employees of Callao are actually employees of the Bank of W e~stmoreland, is that not
right!
Mr. Shuford: If Your Honor please, I think these are an
awfully lot of conclusions as to the internal operation of
Mr. Mason's client. I do not think mine is supposed to know.
Mr. l\1:ason : I am asking him to point out who
page 270 ~ can write for this company. Mr. Penn here is an
expert on it. He is Vice Pre·sident and Director.
Mr. Shuford: All he said was that any officer or employee
of the Bank of Callao, whoever that happens to be, is better
known to Mr. Mason than to Mr. Penn. We assume they tried
to be reasonablv honest folks, and if one happened to get out,
·
I suppose somebody could pull a flaw on us.
As far as the law is concerned, it is right here. Mr. Mason
can read it as well as anybody else.
'··
The Court: He stated it isn't in the policy.
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Mr. Shuford: It doesn't need to be.
The Court: Because of the statute Y
Mr. Mason: Mr. Shuford, I thoroughly disagree with that.
Mr. Shuford: Disagree all you want. There is no point in
asking the witness a legal question.
By Mr. Mason: (continuing)
Q. Mr. Penn, isn't this, in effect, an acknowledgment by a
company that the person who has the authority to sell insurance is an agent of a specific insurance company!
Mr. Shuford: If Your Honor pleaseQ. You are familiar with the agency's certificate issued by
the State Corporation Commission are you not Y
page 271 ~ A. I have one.
Q. Isn't that what that is 7
A. That is, yes. That is what that is.
Q. Isn't that an acknowledgement by a company that the
General Fidelity Life Insurance Company or any other company would give to the Bureau of Insurance, a State Corporation Commission, the State Corporation Commission, advising that that person was an agent of the companyY
A. Well, we have banks that have a thousand employees
that we don't have an agent in the bank. And we don't send to
the State Corporation Commission the names of the thousand people that are covered that could be authorized under
our policy to issue credit life insurance, so I don't think that
it's admission that every man that is going to sell credit life
insurance ha~ to have one of those licenses.
Q. You had no restriction on who could write them, did
vout
· A. We have-let me put it this way: When 've are dealing with a bank, we feel that we are dealing with honest people. and we tell them that-we set up a plan, which I set up
with Mrs. Farmer, I didn't expect that she was e;oin~ to let
the janitor issue credit life insurance, but I did think that
sh~I did know she was ~oing- to let the ~rls who worked
there with her work with her there on this thing. I don't believe ·she was going to have somebody come in
page 272 ~ from one of the other banks to start writing credit
life insurance nolicies.
Q. Is there anvthin,g- in there that savs~ in that policy, that
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is the policy relied upon, that says who the agent of the in·
surance company is.
A. We have no agent. Certainly it is not in there.
Q. Is there anything in that policy that says who is to
write the policy?
A. No.
Q. Is there anything in there to restrict it to the employees
of the Bank ·of Callao?
A. In here?
Q. Yes, sir.
A. I guess not, no.
Q. Don't you know Y Aren't you familiar with those
policies?
A. This is issued to the Bank of Callao.
Q. Is that any different? I thought you said that was just
like all of them that had been issued?
A. It is.
Q. Isn't that policy a policy just like all of the policies issued by General Fidelity Life Insurance Company?
A. That's right. And designates certain-it's issued to
certain banks.
Q. As a creditor.
A. That's right.
page 273 ~ Q. Isn't. that what that policy says, _as a creditor? Does it say that the Bank of Callao is anything other than a creditor in that policy?
A. It says that in consideration of the application for this
policy and the continued lJavment of premiums as set forth in
Article 8, herebv insures the lives of certain eligible debtors
as defined in Article 2, ·of the Banlr of Callao, Callao Virginia,
herein called the creditor policyholder.
Immediately upon receipt of due proof of death of any
insured debtor, while he is covered under this policy and
subject to the terms and conditions of this policy, the company agrees to pay the amount of insurance then in force on
the life of such debtor as specified in Article 4.
The benefits payabl~ under this policy because of the death
of an insured debtor shall be paid to the creditor policyholder
to be applied toward the discharge of the indebtedness of such
deceased debtor to the creditor policyholder.
And payment so made shall discharge the company's liability with respect thereto.
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Then it goes on to say-that the creditor policyholder
means the creditor policyholder named on the first page of
this policy, and any of the subsidiaries or affiliates. Debtors
means persons who become obligated to the creditor policyholder directly or indirectly to pay sums of money whether
as signers, co-signers or guarantor·s pursuant to purchase
or loan agreements or lease contracts.
page 274 ~ Indebtedness means the amount of sum of
money which the debtor is obligated to payQ. I am not asking you to read that. I have no objection.
A. I thought you wanted me to read it all.
Q. Is there anything in that policy with reference to the
Bank of Callao being anything other than the creditor.
A. Well, well, it'sMr. Shuford: Policyholder.
A. Policyholder.
Q. The creditor policyholder, isn't that what the language
isY
A. Yes.
Q. Does that mean something different other than creditor?
A. Means something other than what Y
Q. Creditor.
A. Well, it does to me. It means that they are the holder
of the policy under which 've are insuring these debtors to the
Bank of Callao.
Q. That means th::~,t the Bank of Callao, where the policy
is written on a note in case of death the money is paid to the
Bank of Callao for an indebtedness due to the Bank, does it
not?
page 275 ~ A. Provided he has not reached the age of 66,
provided he is in good health, provided it is repayable on the installment basis of sixty months or less, provided it is on level term basis that it is repayable in eighteen
months with the possibility of one extension, provided that
the indebtedness to the Bank that he is insured under is not in
excess of five thousand dollars.
Q. I ask you again, is there anything in there that refers to
the Bank of Callao as 'anything other than a creditor?
· A. I can't answer the question, because I don't under_,
stand it.
0. The statute says the creditor means the lendor of money
and this is referred to the contracts and definition it means
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the lendor or money or vendor or lessor of goods, services,
property, rights or privileges, for which payment is arranged
through a credit transaction or any successor to the right,
title or interest of any lendor, vendor, or lessor and an affiliate, associate or subsidiary of any of them or any director,
officer or employee or any of them or any other person in
any way associated with any of them, that is what the statute says a creditor is. And does not that define what tha
Bank of Callao is in that policy Y
Mr. Shuford: If our Honor please, he is asking for a
legal conclusion. In the first place he is ignoring the other
word in the policy that ·a company's creditor and
page 276 ~ that is creditor policyholder. I am perfectly able
to define what creditor means without asking Mr.
Mason. I have sat here and have 1et him ·ask the same question over and over and over again. It is not in the policy.
There is no agent designated in the policy. We will admit,
stipulate whatever you want.
Mr. Mason: AU right. All right Mr. Shuford, we will accept your stipulation, sir.
We have no further questions.
Bv the Court:
"Q. Let me ask you this, Mr. Penn: We have had some
other cases, a man going in the Bank and he says, yes, we will
write, we will write it for you, but I would rather you go on
down the street, a man down on the corner here that is an insurance man down on the corner he writes it. That's all right.
He goes on down to the insurance agency on the corner and
he gets insurance. The agent, he just calls up the Bank and
says how much is your loan Y He tells them the period of
time. That is all the Bank does. The question is this: Is it
necessary to have the Bank get the policy and talk with the
beneficiary, get the policy and read the policy to understand
what is in the policy and in order, is that necessary for the
conduct of your business T
A. Well, Your Honor, we are strictlyQ. What distinction do you make? What dispage 277 ~ tinction do you make between Mrs. Farmer down
there who apparently does this on the side from
the man who is down the ·street who does it for a living- along
'vith the other insurance business?
-
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A. Well, the first placeQ. You ·are Vice President of the company.
A. We have no insurance other than credit life insurance.
That is all the insurance we have. And we do not deal with
anybody but Banks. I am talking about my end of the business. Therefore, the very fact that the gentleman brought
up asking me about being an insurance agent, we are dealing
with the Bank only. We do not have that question come up
because if they send them to an agent down on the corner,
the agent down on the corner names the bank as beneficiary
and it is not credit life insurance company, it's other insurance.
Q. Can't I go to Ashby Carver and insure a loan that they
had over at some bank ·at Montross if they happen to be tied
up with him?
.A. No, sir.
Q. I couldn't do that?
A. No, sir. It is agreed that he insures the lives of· the
borrowers of his Bank or affiJiated with the Bank not the
Bank across the street under credit life insurance. Now, he
would insure under other insurance but not under credit ·life
insurance.
Q. I am talking about credit life insurance.
page 278 ~ A. Well, he would not do that, no, sir.
Q. You do not have any independent agency
who handles that T
A. No, sir.

The Court : That is all.
Witness ·stood aside.
JOHN R. SUTHERLAND,
upon being recalled by Mr. Shuford, having previously been
duly sworn, testified further as follows:
DIRECT EXAMINATION.
By Mr. Shuford:
Q. Mr. Sutherland, did you, at my request, call Richmond
and get the wording, the portion of the ruling of the State
Corporation Commission interpreting the law of Virg-inia
regarding the necessity for agencies to sell credit life insurance?

General Fidelity Life Insurance Company v.
Bank of ·Callao

183

John R. Sutherland.
A. I did, sir.
Mr. Mason: I object. The statute specifies-it.
I think the Court has to interpret the statute. 3Rl428.10.
.
Mr. Shuford: I have no objection to the Court construing
it, ·Your Honor. I thought it might be helpful if the Court
had the ruling of the State Corporation Commission, the
body charged with the enforcement of the insurance law, as to
whether it is legal or not illegal as a number of aspersions
have been cast about. I did not really care to submit a memorandum, but if Your Honor would like to see it later, fine.
The Court: We have handled in the last few day·s of the
case administrative agency of the statute is entitled to consideration before the Court but is not binding on the Court
on that basis. If you have some interpretation of this particular situationMr. Mason: He doesn't have an interpretation. That is
what I would like to see. If he had one under the ~seal of the
Corporation Commission I may not object to it.
Mr. Shuford: I will withdraw it.
The Court: This usually comes up where the departmen.t
has a ruling. You do not have any Virginia cases, then you
go looking in other states for construction of their statutes.
Mr. Shuford: I really don't lmow what bearpage 280 ~ ing it has on it, Your Honor. I will wait until it
comes up in argument.
The Court: Suppose you go ahead with this witness then.
page 279

~

By Mr. Shuford: (continuing)
Q. Mr. Sutherland, what is the relationship between General Fidelity Life Insurance Company and one of the Banks
whom it has the policy-

Mr. Overton: If Your Honor please, I object to that because that would take away from the Court the very question that the Court has to decide, and have this man pass on
it, whether or not there is an ·agency relation there or not.
Mr. Shuford: It did not pass on it for about thirty minutes when Mr. 1\la-son cross examined Mr. Penn on this re-

~~~~

I withdraw the question, Your Honor.

.
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Q. Mr. Sutherland, in your position as Vice President and
General Manager, has General Fidelity, to the best of your
knowledge, has G.eileral Fidelity ever knowingly issued or
.accepted the issuance of more than five thousand dollars on
any one borrower from the Bank of Callao, or any other
Bank?
Mr. Mason: I· object, if Your Honor plea,se. When he
uses that word ''lmowingly''-We have one letter there from,
one memorandum from Mr. Penn which is acpage 281 ~ knowledged that it insures for fifty-six hundred.
'Ve have two in 1962. There was one for fifty-five
hundred ·and one for fifty-two hundred. And, of course, we
showed that these reports were mailed in and that the insurance company got them. I think they admitted they got
the report. Certainly it hasn't been denied up to now. I do
not know what he means by the word ''knowingly'' unless he
means that Mr. Penn is unable to understand the English
language pertaining to figures, or if he didn't read the figures,
or whether Mr. Sutherland may take that position.
We take the position that when these forms were mailed in,
that the insurer is under an obligation to maintain .adequate
claim files, and that when they allowed them to come in, that
it was an automatic insurance on behalf of the insurance company, even when they were in excess of whatever they were
in excess of anything, not in excess of ten thousand dollars.
The Court: !!r. Shuford, I understood from Mr. Penn
that he did positively absolutely explain to Mrs. Farmer that
under no circumstances could she or any person down in
that Bank, who represents the insurance company, writr
policies on any individual for more than five thousand dollars.
He told her that. He is positive about that. And he so testified, unless, unless prior application has been
page 282 ~ made and obtained. A prior consent has been ol)ta.ined from the insurance company. Now, that
was in response to your question. So I think the Court would
have a right to assume that your witness is saying that it is
possible to do that. That it is possible to get consent from
the insurance company for a policy of over five thousand dol·
lars.
Mr. Shuford: Yes, ·sir. Tha.t is c01·re(lt, if it is n1ade in
advance.

General Fidelity Life Insurance Company v.
Hank of ·Oallao

185

J olm B. Sutherland.
The Court: I think you would have a right to ask him that
to his knowledge whether or not any such consent has ever
been given to anyone.
Mr. Shuford: I will ask it that way.
By Mr. Shuford: (continuing)
Q. To the best of your knowledge, has General Fidelity, in
connection with the Bank of Callao, ever given advance approval for the insuranceThe Court: To anyone. Your question was to anyone.
Mr. Shuford: If Your Honor please, I changed my question, since you didn't like my first question, because I had
not planned on going into it that way. There are two ways to
bite ·an apple. Not always the same one suits everybody.
The Court: I don't know, but it just looks
page 283 ~ like to me that you are trying to contradict yourself. That is the only thing.
Mr. Shuford: No, sir. Mr. Penn says he gave those instructions. Mr. Sutherland is the Office Manager. I am asking if, to the best of his knowledge, he lived up to those instructions that Mr. Penn gave to Mrs. F·armer. That is all
I am asking. I do not have to ask it. That is all right.
The Court: Y-ou said if he ever knowingly, or ever knowingly issued a policy for more than five thousand dollars.
Ever knowingly. He raised ·an objection that "knowingly"
was not the test because he had letters that you had introduced in evidence showing that it had some over five thousand
dollars. And he questioned the words ''knowingly do it''.
Mr. Shuford: Letters of ours that said she bad some over
five that we had approved f
The Court: I beg your pardon?
~Ir. Shuford: That we had approved?
The Court: He discussed ontl for fifty-six· hundred dollars in September, 1962.
~Ir. Shuford: That is all, ~Ir. Sutherland. I would like
to recall Mr. Penn back to read the next line of these notes
that he was questioned about and see what happened.
Mr. Mason: Wait a minute. Don't we get a
page 284 } chance to cross examine· this man? When I am
through with him you can recall Mr. Penn and
.
·
ask him all the questions you.- '~ant.·
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CROSS EXAMINATION.
By Mr. Overton:
Q. Mr. Sutherland, this conversation took place on April
1st, 1963, where were you T
A. In our office in Richmond.
Q. Who else was on the conference phone besides you 1
A. Mr. Gilliam. Mr. Gilliam was actually talking. I was
notQ. You were eavesdropping?
A. No. We were there together.
Q. How did you happen to be on the phoneY
A. It is a speaker phone that can be just turned on automatically. That is the reason that I-This is done quite frequently whenever a call comes in from a Bank, we quite frequently will take the call on the conference phone.
Q. Was this in the morning or afternoon T
A. It was in the morning-, as I recall.
Q. How did you happen to recall it was on Aprill, 19637
A. Because a memorandum was written of the
page 285 ~ call.
Q. Who made the memorandum Y
A. Mr. Gilliam.
Q. That is what you are basing your testimony on that it
was April first T
A. Yes, sir.
Q. Where did you see that memorandum?
A. In our files.
Q. When?
A. When?
Q. Yes.
A. Several months ago.
By the Court:
Q. You say memorandum, do you mean you have a tape
recorder tied up to your telephone system t
A. No, •sir. No, sir. No, sir. A memorandum was dictated
following the call.
The Court : I see. All right.
By Mr. Overton: (continuing)
Q. Mr. Gilliam, is that right!
A. That is correct.
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Q. Did you hear the full telephone conversation t
A. Yes, sir.
Q. You say the purpose of Mrs. Farmer's calling was to
ask whether or not-,vhat was itt
A. She asked whether or not she could be perpage 286 ~ mitted to insure anyone in exce-ss of five thousand
.
dollars, that she had that day insured someone
for sixty-five hundred dollars. She did not identify the person.
Q. That is not exactly the way you put it before, was it?
Didn't she ask you, didn't you put it before, she asked whether or not she could issue a policy in the amount of sixty-five
hundred dollars?
A. I said sixty-five hundred dollars.
Q. That's what the question was, though, was whether or
not she could issue a policy in the amount of sixty-five hundred dollars?
A. That, and she had already issued it.
Q. How long did you all talk to Mrs. Farmer at that time Y
A. I don't lmow, ~Ir. Overton. I would say not over ten,
fifteen minutes at the most.
.
Q. You talked about ten or fifteen minutes about this particular transaction t
A. Yes, sir.
Q. You all went into it thoroughly, I presume!
A. Yes, sir.
Q. Can you recall what, if anything, caused you all not to
give the prior approval that Mr. Penn says he told Mrs.
Farmer could be secured in excess of five thousand .dollars?
A. Simply because we felt that the premium
page 287 ~ volume at the account would not substantiate an
amount in excess of five thousand dollars.
Q. Mrs. Farmer seems to be, at that time, some question
in her mind abo1.1t whether she could write one for .sixty-five
hundred dollars or not, is that right!
A. Some, yes. There was some question in her mind. She
felt that the limit under the policy was seventy-five hundred
dollars.
Q. She didT
A. Yes, sir.
Q. What did she say along that line that made you think
that that is what she thought!
A. She said that she thought that .she could write up to
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seventy-five hundred dollars, and we told her that she was
mistaken about it and thatBy the Court:
Q. Is that before Mr. Garner died 7
A. Yes, sir.
:1\{r. Overton: Just before he died. Just about a week before he died.
The Court: All right.
By Mr. Overton: (continuing)
Q. Did she tell you why she thought that she could write
up to seventy-five hundred dollars 7
A. She said that Mr. Penn had told her that.
page 288 ~ Q. She told you then, A. Yes, sir.
Q. -your Vice President of the companyA. Yes. She made that statement.
Q. -Mr. Penn told her she could write up to seventy-five
hundred dollars f
A. She told me that, yes, sir.
Q. And she had issued a policy for sixty-five hundred dollars that very morning T
A. Yes, sir.
Q. Mrs. Farmer, as far as you could tell at that time, Mr.
Sutherland, was sincerely convinced of the fact that she could
write up to seventy-five hundred dollars, is that not rightT
A. I know of no such assurance, no, sir.
·
Q. I say, she was convinced in her mind, as far as you
could tell from herMr. Shuford: If Your Honor please, that calls for a conclusion. I do not believe this man can answer that.
A. I don't believe I can answer that question.
Q. Did she state to youThe Court: He has him on cross examination.
Mr. Shuford: I don't care whether it is cross examination
or direct examination. This man could not possibly answer
that question. He was excludedpage 289 ~ The Court: He asked if she appeared to br
bona fide in what she was saying.
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Mr. Shuford: He was excluded from answering the same
sort of question a ·while ago.
The Court: You were asking your own witness.
By Mr. Overton: (continuing)
Q. Did she appear at that time to have any doubt in her
mind that the seventy-five hundred dollar limitation was applicable?
A. She was confused about it~ yes, sir.
Q. Confused about it 7 How was she confused about it Y
What do you recall that indicated any confusion?
A. The remark she made. Well, I thought Mr. Penn told me
we could write seventy-five hundred dollars.
Q. And that is the only thing that indicated to you she had
a doubt in her mind!
A. That is the only thing I can recall specifically, yes, sir.
Q. That was on the date of April1, 19637
A. Yes, ·sir. In addition, of course, to the many letters
which have been, already been introduced calling this matter
to her attention.
Q. Could it have been after April 7, 19637 Could it have
been after April 7, 1963 that that conversation
page 290 ~ took place 7
A. No, sir.
Q. How do you know that Y
A. I can only speak from the fact that I have referred to
the file and the date on which this memorandum was made.
Q. The only basis is this memorandum made by somebody
else and stuck in the file 7
A. Yes, sir. .And my recollection of it.
Q. You know it was in A.pril of 1963?
A. Yes, sir.
Q. You know that of your own knowledge?
A. Yes, sir.
·
Q. You know it was in April of 1963, and the only ba,sis
on which you could say it was on the first is on the basis of
this memorandum.
A. On the basis of my own recollection as refreshed by that
memorandum, Mr. Overton. ·
Q. What about that memorandum recalled it to your mind
that it was the first day of April? If anything?
.
A. Well, Mr..Overton, .I would·say.ojlicially it would be·the
date on the memorandum.
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Q. That is the only thing, too, is it notY
A. Yes, sir.
·
Q. Other than that, though, independent of that, you remember it was in April, 1963.
A. Yes, sir.
page 291

~

Mr. Overton: If Your Honor please, we are
going to ask that his testimony with respect to
the memorandum of April first made by someone else, refreshing his memory, be stricken from the record; that he has
testified that independently of that memorandum he recalls
that it was in April, 1963 Mrs. Farmer made this call. The
only way he can tie it to the first day of April is by a memorandum made by someone else that he found in the file some
four months ago. Since he did not make the memorandum
himself, and only found it in the file, we feel that his testimony with respect to it having been on the first day, should
be stricken.
Mr. Shuford ; If Your Honor please, that is his recollection. Nobody guarantees it. The man can be mistaken before
it is offered as proof. I submit that it has no reason for being
stricken.
Mr. Overton: All he says, if Your Honor please, he recalls
independently the memorandum was in April. We are getting
awfully close to the day Mr. Garner died here. Now he ·says
he remembers independently of the memorandum that it was
in April. The only thing that indicates to him it was on the
first day of April is this date on the memorandum made by
someone else. We submit, sir, that that is not admissible evidence. He should not be permitted to qualify it
page 292 ~ in that way. It .should be stricken from the record.
The Court: I think I will have to overrule you. He says
that he looked at that piece of paper. He was refreshed. That
is what he said.
Mr. Overton: We except to the ruling of the Court, Your
Honor.
The Court: All right. Whether he was or not is beside
the point. He says that he was.
Mr. Overton: I have no further question, Your Honor.
The Court: Does anyone else want to cross examine this
witness?
Mr. Mason: May we call for just a short recess, Your
Honor?
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The Court: Yes, sir.
Note: At this point a short recess is had, following which
court is resumed and the hearing continues, viz:
Mr. Mason: If ·Your Honor please, I understand Mr. Overton is through with his cross examination, and I have no
questions to ask of Mr. Sutherland.
page 293

~

Witness stood aside.

WILLIAM F. PENN,
upon being recalled by Mr. Shuford, having previously been
duly sworn, testified further as follows :
DIRECT' EXAMINATION.
Bv Mr. Shuford:
..Q. There has been somewhat of a misapprehension left
concerning this transaction about the fifty-six hundred dollar
case, Mr. Penn, you discussed with Mrs. Farmer and apparently what was said about this being over liin.its ; I would
only ask you, having seen all of your notes, what happened
to the premium involved in that case, the fifty-six hundred
dollars case t
A. All the premium in excess of the five thousand dollars,
Mrs. Farmer returned to the borrower.
. Q. So it was adjusted to the five thousand dollars f
A. Yes, sir.
Mr. Shuford: Thank you, sir. These are his notes, if you
want to see them.
Mr. Mason: Yes, sir, we do want to see them.
page 294}

CROSS EXAMINATION.

By Mr. Overton:
Q. That is directly contrary to what you testified to, is it
not Y Y()U testified that you didn't-that you had the note
right in your hand for :fifty-six hundred dollars and you
never indicated io her in any way at all that it shouldn'tthat that was wrong.
A. No. No. I believe that you are mistaken on that. The
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question was, the fifty-six hundred dollars, that we discussed
it. Now, Mr. Shuford has refreshed my memory on the fact
that we discussed the fifty-six hundred dollars. I told her the
man was paying for something he wasn't getting-, and ·SO after
our discussion, she decided that-we decided that the premium should be returned and adjusted. That came in after
that.
Q. There is nothing in here yet that indicates you told
her in any way that policy was in excess of her limits; the
idea was that it was on decreasing term and it was going to
decrease so fast that the borrower wouldn't get what he was
paying- for, is that not what it ist
A. I explained to her that he was only paying seventy-six
dollars a month. The insurance would decrease considerably
·
more than that.
Q. Therefore, be would be paying for something be wasn't
getting.
page 295 ~ A. That's right.
Q. There isn't anything wrong with her having
issued a policy for fifty-six hundred dollars; these notes don't
say anything like that, do they?
A. Well now, the notes don't say it. The evidence is that
the premium was returned in excess. Doesn't it ·say in excess?
Q. No, sir. It doesn't say in any excess.
A. Well, the whole premium was returned.
Q. Returning the premium to the borrower today.
A. Maybe the whole thing was canceled out. I haven't
checked out that.
Q. Your notes do not indicate in any other way anything
different from what you testified to a while ago, that you
didn't tell her it was in excess of the policy.
A. My notes do indicate further looking ·at them that the
discrepancy was there, that we returned the premium. That
is all.
Q. Because it was decrease in term policy and it was going
to decrease so fast the man was being charged too much
premium rate.
· ·
A. The notes don't say that; no.
Q. The notes say that he was getting, paying for something
he wasn't going to get. Is this your notes? I pointed out to
Mrs. Farmer at the very best the insurance for
page 296 ~ fifty-six hundred dollars for ·one year would automatically reduce four hun·dred seventy-se:Ven
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dollars per month, and that the borrower was only paying
seventy-six dollars, both principal and interest on his note,
and the borrower therefore was paying for something he was
not getting. She is returning the premium to the borrower today. Isn't that what those notes-Isn't that what your reason
was 7 He is paying for something he was not getting, rather
thanA. That is what the note says, yes.
Q. There is no indication there that it was because it wa:s
over five thousand dollars; it was the form of the note, is it
not!
A. (Nodding head indicating yes).
Mr. Overton: That is all.
Mr. Shuford: Just one moment, Your Honor. There was
one letter, I recall earlier which was not introduced because
Mrs. Farmer said she could not identify it, which I would
like to get into the record.
.
Mr. Mason : Is this rebuttal now, Your Honor Y
The Court : No. All of these are his witnesses.
Mr. Mason: He has put this man on and he has been
examined and cross examined, now he is recalling
page 297 ~ the same witnessThe Court : I think he has a right to do that.
Mr. Shuford: If Your Honor please, may I, at this point,
even though I know it won't be accepted into the record as
such, for consideration, I presume, now offer again for the
purpose of showing what would have been offered had I been
permitted, certain correspondence going prior to 1960, showing knowledge and intent on ~Irs. Pittman's and Mrs. Farmer's part.
The Court : Yes, sir.
Mr. Mason: Your Honor, we raised-It is the same objection which we have already .set forth.
The Court: Yes. sir. We ruled it is not admissible, but we
will let him nut H in the record so the next people, if he gets
up there, will see it.
RE-DIRECT EXAMINATION.
By Mr. Shuford:
Q. Would you look at these and see if you can recognize
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those as letters written and received in the ordinary course
of business?
~Ir. Overton: If Your Ifonor please, we object to this witness testifying on this point, because he is not introducing
that.
page 298 ~ Mr. Vlilliams: Yes, he is.
Mr-. lVIa.son: The letters are prior to June 27,
1960.
· 1\fr~ Shuford : Yes, ·sir.
The Court: v\lho were they written by?

A. Three different people. One was written by Eubank,
our Office Manager at that time; one was written by me; and
one was written by Mrs. PittmanQ. To you, wa8 "it not?

J\.Ir. Overton: Have von seen this one from Mrs. Pittman
to him¥
·
J\.Ir. Williams: I'm sorry. I haven't seen these letters. I
thought you were talking about May the 7th.
].\fr. Shuford: No.
~fr. Mason: Do you have the reply to the March 3rd letter
that you are introducing?
~£r. Shuford: Our reply?
Mr. ~Iason: Ye-s.
lVIr. Shuford: No, not that I know of.
Mr. Overton: What are these? Could I see these other
letters, Mr. Shuford f
lVIr. S.huford: I thought you all had seen them.
Mr. ~iason: Your Honor, we raise the same
page 299 ~ objection. In addition, we raise an additional objection to the Jetter dated January fifteenth, 1957
in that it is sie;ned by Alvah H. Eubank, Jr., Offi-ce Manager,
rather than 1\lr. Penn.

By Mr. Shuford:
·Q. Do you recogni?.c these letters as having come from the
file, having been written in the ordinary course of businessf
A. Yes, sir.
Mr. Shuford: I would like to introduce those then to speak
for themselves as Defendant's Proffered Exhibit. I do not
know what it would be, and reject it.
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The Court : Well, let the record sho'v that the Court .did
not read them. The Court refused to admit them, but we will
let them be put in the record so that the next Court can pass
on whether or not they think that they are admissible.
:Mr. Shuford: They .should be marked rejected, or something so they can be identified. We can clip thmn all together.
The Court: Letter dated January 15, 1957, December 10,
1956 and March 3, 1959, the first one is signed by Alvah H.
Eubank, Jr., Office Manager, the next one is signed by William F. Penn, Jr., Vice President, the next one is
page 300 ~ signed Nettie C. Farmer, Cashier, we are g·oing
to mark them Defendant's Exhibit A rejected by
the Court.
Note: At this poh1t the above identified letters are now
marked and filed as Defendant's Exhibit A-Rejected.
Mr. Shuford: That is all the questions I have for this witness, sir. I have one more exhibit to offer along the same line
by Mr. Sutherland.
Witness stood aside.
Mr. Sh~ford: If Your Honor please, this letter was the
one that Mrs. Farmer could not, as I felt she could not identify as having been received one way or the other, addre-ssed
to the Bank by us with certain notations, I simply want to
show it was received by someone at the Bank and sent back,
and this was in response to it. I want to introduce by Mr.
SutherlandThe Court: Prior to 1960'
Mr. Shuford: No, sir. After 1960, but was not admissible
on the grounds she could not identify them. Now
page 301 ~ I 'vould like to introduce as in the ordinary course
of business, by Mr. SutherlandMr. Mason:
e object to it, if Your Honor please. As I
understand it, it is uncontradicted at this time that Mrs.
Farmer did not receive the letter because, as a matter of fact,
she was in Europe at that time or on her way home.
Mr. Shuford: I do not know where ·she was.
Mr. Mason : She testified she was in Europe or on her way
home at the time the letters were written. You tried to show
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as notice to Mrs. Farmer of certain things contained in the
letter. We object to them.
The Court: Who is it addressed toT
Mr. Shuford: Mrs. Farmer.
Mr. Mason: She wasn't there.
The Court: She did come back.
Mr. Mason: She did come back. There was a notation on
the letter which they tried to get her to identify. The only
thing she could identify was the fact that it was not her signature, and then she says it appeared to be Mrs. Atwill 's
handwriting.
The Court: You mean the original was returned to the
company!
.
Mr. Shuford: Instead of writing us back letters, frequently
they would send back our letter with a notation
page 302 } on it as to what had happened. What was done in
this case, they made a notation and answered a
question we had asked here and then sent the original back.
So we have the original from them with the information on
it. Then we wrote back another letter, which we do not have
the original of because it called for no response. She says
they have authority to open mail, look at it, tend to it. I do not
know if she had it or not, but somebody there got it.
The Court: We will admit it. They can note the exception.
Mr. Mason : We except to the introduction of the letters of
May 7, 1962. May 9, 1962 for the reasons set out in our argument to the Court.
The Court: We will admit them for what they are worth.

JOHN R. SUTHERLAND,
upon being recalled by Mr. Shuford, having previously being
duly sworn, testified further as follows :

DIRECT EXAMINATION.
By Mr. Shuford:
Q. Mr. Sutherland, are you familiar with these
page 303 } letters Y
A. Yes, sir, I am.
Q. Was the original there, the one with the markings on
it, dictated and sent by you f
A. Yes, it was.
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Q. Is the yellow a carbon copy of the letter sent by you f
A. Yes, it is.

Mr. Shuford: Thank you, sir.
I am. sorry to be so haphazard. As I say, I think we can
save time.
The Court: It will be admitted. The other one, we did not
admit.
Note : At this point, the above identified letter is now
marked and filed as Defendant's Exhibit No. 8.
The Court: It is admitted with exception.
Witness stood aside.
The Court: Is there any further testimonyt
Mr. Shuford: No further testimony, not from the defendant.
The Court: Is there any further testimony 7
page 304 ~ Mr. Overton: No, sir.
The Court: Do you gentlemen want to argue
the case or submit it, or what t
Mr. Shuford: I would like, if Your Honor please, due to
the lateness of the hour, to have an opportunity to submit a
brief memorandum. I don't know before, after, simultaneously, or what. I have several points of law here that may take a
few minutes to argue, some of which I think are extraneous
to the issue.
The Court: If you want to argue, I will hear you argue.
See, you have the record there. I am trying cases every day.
I forget what is said.
Mr. Mason : We are willing to submit it without argument.
Mr. Shuford: Does that speak for both?
Mr. Overton: Yes, sir.
Mr. Shuford: If Your Hon-or please, then I think, in all
fairness, I ought to say a few words, few though they may
be.
The Court : Bring the speaker's stand around.
Mr. Shuford: I don't need the speaker's stand. What I
have to say probably doesn't deserve the dignity.

,.
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The Court: I would like to have the Code secin case somebody starts refel·ring to that.
Mr. Shuford: If Your Honor please, the plaintiff's motion for judgment starts off and says that both of
defendants are indebted to her in the amount of fifteen hundred dollars, and then recites certain facts, all of which are
peculiarly within the knowledge of the Bank of Callao, not to
debtor for the most part. At the end of whieh says-not having been paid, they demand the money and therefore they ask
judgment as aforesaid.
I am not again sure what the aforementioned rneans, whether they are asking for judgment directly or judgment from
the Bank or just what. Therefore, I am not at all certain as to
what form any judgment could take if it involved this defendant. But, it did allege that General Fidelity issued a policy
to the Bank of Callao, and I submit that that is exactly what
we did. We issued a policy to the Bank of Callao; no one
else. The Bank of Callao was creditor-policyholder (two
words) enjoyed a dual status. They were creditor, in that
they loaned money to people ·who owed them money back;
they were policyholder in that they owned that policy, so far
as we were concerned the only ones who had authority to
issue certificates of insurance under it.
We have had a lot of loose words used today, which is
understandable in the fray, but, actually there
page 306 r is only one policy involved here and that is the
policy which the Bank of Callao had with the
General Fidelity Life Insurance Company. Anything· else 'vas
a statement or evidence of receipt or certificate of insurance
Not a contract in and of itself, but evidence of a contract.
It was evidence of a contract to rights which were enjoyable
and demandable by the Bank of Callao a.nd no one else.
Consequently, we submit, sir, that not only does the plaintiff
not have the right as of no'v to demand the money from us,
but whatever rights she may have, and she may have a lot
of them, it necessarily must be no higher against this defendant than would be the Bank of Callao's rights. They can not
jump, as it were, the defendant who was most deeply involved with her, who issued the certificate of insurance, and
go against the General Fidelity Life Insurance Company.
Now, I was not clear at any point during the argument
just whether the plaintiff and co-defendant were trying to
say there was a~ency between General Fidelity and Mrs.
Farmer or that there wasn't agency. They first said it was
illegal and unlawful, what have you, because we didn't designate her as an agent, but she said she was their agent, nonepage 305

r tion,
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theless. In their Answer here they denied agency. I am not
sure now whether they say whether she was our
page 306 ~ agent or not. We say she was not our agent, she
was an agent of the Bank in that the Bank was
the only one authorized to do anything with this policy, other
than General Fidelity, and General Fidelity authority was
to accept the premium and insure as long as the conditions
were abided by; if not, to cancel it, which we did.
The file will reveal that the l\1:otion for Judgment has to
do with the demand for money under the terms of that policy,
and the terms of that policy, sir, are limited to collection by
the Bank of Callao limited to the extent of five thousand dollars per assured.
There has been a lot of evidence offered back and forth as
to the limitation. There has even been statements that the
law requires it. If Your Honor will refer to this law, I will not
try to go into a lengthy decision, but I think it is perfectly
clear that the law set up a maximum limitation of ten thousand dollars and no minimum level. No one has toThe Court: 'Vhere are you reading from 1
Mr. Shuford: I actually wasn't reading.
Mr. Overton: It is on 38.1-482.3, Your Honor. 482.3, paragraph number four down near the bottom. It is the only
place it appears. Amount of insurance shall at no time exceed
either tbe amount owed or ten thousand dollars, whichever is
less.
page 307 r Mr. Shuford: In other 'vords, it can not go
above that much, less than that in either case is
all rig·ht. We can insure a debtor if he borrows five thousand
dollars, the Bank can take out a policy on him for a thousand
dollars, insure one fifth of the loan. Thn.t is perfectly
proper and legal. The only thing is, our policy clearly spells
out that in the event of death we would only be liable for the
unpaid balance of the loan. That is all we insure in the first
place. We have a right to stop at a maximum limit anywhere
short of ten thousand dollars. We simply cannot go over it.
There is not a minimum. There is an underwriting maximum
limitation to keep policies from being, in effect, a substitute
for high bracket life insurance.
In the early·days of this thing, what you had were people
who knew they were in bad shape, they would rush out here
and borrow all kinds of money, fifty thousand dollars, one
hundred thousand dollars, and get credit life insurance when
they couldn't possibly get any regular life insurance. And so
to protect ourselves we had to limit it by law. The maximum
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limit is now ten thousand dollars. Some limit it to five and
others in varying amounts. Some limit theirs to seventy-five
hundred dollars. The most standard amounts are between
·
five and ten thousand dollars.
page 308 ~ Now, so far as the agency business, ·as I say,
I'm not sure just what their position is, whether
they want us to have an agent or don't want us to have
an agent. To clear up any misconception that anything illegal
has been done, section 38.1-482, will clear up any misconception which the Court may have that anything illegal has been
done.
Section 38.1-482.9 titled: "Portion of Premium May be
Allowed to Creditor''. Insurance may be provided and serviced at creditor's place of business. And they go on downcredit life, all this, is usually effective when the creditor
deems it is essential to the making of the loan.
This is revealing of the intent of the credit life insurance
field, that this is primarily to protect the creditor, not the
individual borrower. He gets an incidental benefit, he is not
the primary benefit. This is .sold to banks and other institutions to protect themselves and not the debtor. It says, credit
life is usually effective when the creditor deems it is essential
to the making of the loan or other extension of credit giving
rise to such insurance. And such insurance is necessarily arranged for simultaneously with the entering into such credit
transactions. In recognition of the foregoing conditions and
notwithstanding the provisions of any other statpage 309 ~ ute of thh; State which expressly or by construction may provide otherwise, either by a portion
of the premium of credit life insurance or credit accident and
sickness insurance may be allowed by the insurer to a creditor, or its affiliate or associate or subsidiary or a director, officer or employee of ·any of them for providing and servicing
such insurance, and such portion allowed shall not be deemed
a rebate, and so forth.
No agent is necessary for this one kind of service performed by the employees of any normal bank, sir. They are
acting on behalf of the creditor.
The Court: Wbere are you reading from?
Mr. Shuford: 38.1-482.9, sir.
The Court : All right.
Mr. Shuford: The only time you need an agent in this
field is to do the kind of work that Mr. Penn does; that is,
when the policy itself is sold to the Bank, or where, upon
application, an excess policy is written. If, for example, we
have, as ·here, n five thousand dollar limitation and a man
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wanted ten thousand dollars coverage, that would require a
specific extra policy from the policy written. Where upon
application-and that must be signed by some agent of the
Bank-the Bank cannot do this over and above
page 310 ~ it. This is what was meant by the procedures involved that would require an agent to receive advance approval; but so far as what is done here within the
limits of the policy, no agent is required. It is perfectly
proper to pay, as we did here, fifty-five percent of the premiums to this Bank for this service.
Who gets them in this Bank we had no notion, ·Your Honor.
It is none of our business. Mrs. Farmer is not only an employee-she certainly is no stranger-but she was chief executive of the Bank of Callao and has been since 1942; was
known far and wide.
She has authority and she had ostensible authority. She
entered into a c.ontract with us on behalf of the Bank of
Callao. This policy is with the Bank of Callao, and nobody
else, signed by Nettie C. Farmer, Cashier. We submit, sir,
that they definitely knew the limitations of this policy. Any
questions concerning the limitations must be construed
against the Bank on account of Mrs. Farmer's knowledge.
She called us on April the first. She explained that somebody told her that seventy-five hundred dollars was the maximum. If she thought that on April first, she was told on
April first that it was not true. There was plenty of time for
her to change the policy, as she was asked on
page 311 ~ many previous occasions to do by evidence introduced in the record. She has been called every
time that an apparent mistake was made. We returned the
premiums, saying we will accept five thousand dollars, no
more.
She alluded to certain records 'here wherein it was indieated at one time she may have gotten away 1vith placing on
some gentleman, I think his name was Self, a fifty-five hundred dollar one, or a fifty-two hundred one, or maybe both.
These records definitely did not say whether or not they were
accepted. It was simply stamped that they had been insured.
Whether or not the whole amount was insured was not shown.
Whether General Fidelity was the insurer was nnt :::hown. and
Mrs. Farmer, well, she was very vague on the whole thing-.
She said all she knew was they had been issued on General
Fidelity. She did not recall them being adjusted, yet, she recalled certain other things when it was to her advantage so to
do quite specifically.
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But, nobody can get around the fact she had notice periodically of this sort of thing, that certain actions were taken in
regard to it, that she was told that five thousand dollars was
the maximum limit under our policy, no mention was made in
any of these pleadings, until today, that there was any lack
of knowledge on Mrs. Farmer's part, or any lack of policy in
her possession.
page 312 r She was sent endorsements to attach to the
policy. She surely would have called for the
policy during the year if she received an endorsement to
attach to the policy and could not find the policy. I normally
would write them, but certainly a banker would. Bankers
are supposed to be meticulous. I think Mrs. Farmer is. I don't
think she is any slipshod, happy-go-lucky. She could not haYc
run the Bank all these years doing it. If she were asked to
attach something· to the policy, I think she is going to put it
'vith that policy. But, what happened·¥ She found that policy
and saw right in there, as clear as gold, the five thousand dollar limitation and didn't like it I don't know what happened
to the policy, but it's not around.
Now, apparently, although we did send a copy to them to
furnish the plaintiff, and they attached it to the pleadings,
but they never did say anything to us about not having fl
copy in the Bank.
The limitation in the policy, it has been called to her attention time after time subsequent to 1962, if Your Honor
please. I had evidence to offer that it has always been this
way. I submit to you that there is no way in the world they
can rise higher than their own kno,vledge of limitation.
The Court: Could I ask you some questions ?
page 313 r It says here in 38.1-482.9, the black type title of
.9 says: Portion of premium may be allowed to
creditor. Insurance may be provided and serviced at creditor's place of business. They use the word "may", "may be".
I don't think that precludes them from doing it at some
other place.
1\fr. Shuford: No, I wouldn't say so.
The Court: It says "may". T'hen, it says, credit life insurance and credit accident and sickness insurance is usually
-it just says it is "usually"- effective when the creditor
deems it is essential-it says ''usually"-to the making of
the loan or other extension of credit giving rise to such insurance. I take it so far there they are just showing how it is
usuallv done.
1\{r. ·Shuford: That is right.
The Court: And such insurance is necessarily arranged
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for simultaneously with the entering into such credit transaction. In recognition of the foregoing· conditions, and notwithstanding the provisions of any other statute. of this State
which expressly or by construction may provide otherwise.
Now (a) a portion of the premium of credit life insurance
or credit accident and ·sickness insurance may be allo,ved by
the insurer to a creditor-now that is the Bank
page 314 ~ of Westmoreland, Inc.-or its affiliates or associates-! suppose that would be the Bank of
Callao-or subsidiary or a director or officer or employee of
any of them.
Now what I ·would like to ask you, if you know, what your
position is with respect to this point. Do you claim that Mrs.
Farmer is the Bank ·Of Callao VDo you claim that she is the
agent of the Bank of Callao V
Mr. Shuford: Well, IThe Court : Is she the Bank of Callao V
Mr. Shuford: She is the next thing to it since a corporate
entity may act through authorized officers; she was the officer in charge of the Bank of Callao.
The Court: She is not the creditor, is she Y
Mr. Shuford: She certainly is the creditor.
The Court: She isn't the creditor. She isn't a director.
There is no evidence here that she is a director.
Mr. Shuford: No, I don't know whether she is or not.
The Court: She is either an officer or employee. An officer or employee of any of them-they are talking about
these various institutions. So can we agree on the fact that
we have agency involved here. In other words, Mrs. Farmer is
not the principal V
page 315 ~ Mr. Shuford: I am sure she is not the principal.
The Court: She is not the principal. You think that she
is the agent of the Bank, that is her status, and all these
other ladies there are agents of the Bank?
~fr. Shuford: Yes, sir.
The Court: What is your idea, if you care to tell me, who
is the principal? She is an agent, so far as the Bank is concerned; we kno·w that she is your agent.
Mr. Shuford: We do?
The Court: What say? You said so here in open court.
~Ir. Shuford: No, sir. Haven't I said no agent is necessary, Your Honor, under the law?
The Court: You said she was acting for the Bank. You
admit she was acting for the Bank.
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Mr. Shuford: I am not the Bank.
The Court: You said she was acting for the Bank. The
bank was acting for you.
Mr. Shuford: The Bank is not acting for us, as such, as
an agent, Your Honor. They are acting for themselves. We
may pay them a portion of this premium without
page 316 ~ considering it a rebate for this sort of thing that
they do ; they are protecting themselves, according to this paragraph you just read.
The Court: Let me ask you this : You are representing
an insurance company. I am sure you have a lot of experience
with these matters. I am not trying to tie you up. We don't
have these cases up here every day.
Mr. Shuford: You are doing a pretty good job of it.
The Court: What is the difference between this case here
and the Bank across the street. I go over there and I want
some money and I am willing to give a deed of trust on a piece
of property I have here in Richmond County with a house
on it, and I want it in a hurry. My main purpose is, I want
the money. The title and all has been checked and notes have
been made, the deed of trust and all are ready, and I am
over in the Bank there. You say everything is all right. We
are ready to close it out. I notice you don't have any fire insurance on your house. You don't have any fire insurance on
your house. We are going to require you to insure this ~ouse
because we feel like the value of this house is about two thirds
of the amount of this loan. "\Vhy, I said, fine. Fine. I'll do that.
So somebody there in the Bank writes insurance
page 317 ~ and, of course, the Bank over there is going to be
beneficiary, I mean they are there in the Bank
and they write the policy. What is the connection of the Bank
with it Y I mean, do they have any interest in it other than
just the fact they are going to be protected Y Isn't this pretty
much the same idea?
Mr. Shuford: No, sir. ·
The Court : It is not?
Mr. Shuford: A Bank cannot sell fire insurance. You need
an agent's license. Even though it may be a bank employee,
the Bank employee takes off one hat and puts on an agent's
hat and sells the fire insurance. You can not do it any other
way.
The Court: That is the only difference?
Mr. Shuford: I don't know. I would like to defer that one,
if I could. In this one, no agent is required.
The Court: It ~says the man down the street can write· this
insurance.
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Mr. Shuford: Who says itT
The Court: The statute says it. An insurance agent can
write it if he has the contract with you people.
Mr. Shuford: Yes, he can write it, but he
page 318 ~ writes an independent policy; just like Mr. Penn,
who is an agent, writes independent policies.
The Court: He names the Bank beneficiary, does he not f
Mr. Shuford: That is right. Except that the policy is not
a broad certificate bringing it in under the umbrella of group
life like this is.
The Court: This Bank owns the policy.
Mr. Shuford: It owns the policy, and all it does is extend
the umbrella to certain people it has loaned money to for its
own protection. Sort of like I buy a policy from the bar,
among others, that I insure myself and my family, and if I
have any more children they are insured. When they are born,
when my wife produces that baby, I do not consider she was
an agent of an insurance company, but she sure got an insured in under it.
The Court: How does all this effect Mr. Garner! He is
scarcely mentioned here.
Mr. Shuford: That is not my fault, Your Honor. As far
as I am concerned Mr. Garner acted in good faith. He paid
his money. I presume he thought he was getting insurance.
What I am saying is he dealt with the Bank who says he got
a policy with General Fidelity, and here is a certificate we
are going to give you over our name to prove it.
page 319 ~ It says right up here General Fidelity on it, so on
and so on. The last thing down here is the Bank
of Callao, and you are insured for this amount. Now, I am
saying they had no right to do that under the contract they
had with us. If they made a mistake, they may well be liable
to Mr. Garner because of tpat fact they cannot say, well, the
General Fidelity Life Insurance ought to pick up the marbles.
They cannot make a new contract with us. The contract they
had contains a coverage limitation of five thousand dollars.
If Mrs. Farmer chose to ignore it, happened to ignore it, or
what, is of no consequence. The Bank was charged with
knowledge. The contract says what it says. She was notified
repeatedly. There is no question about the interpretation put
on these terms by anybody, and I do not see how she can
change it just because she would like to issue a certificate on
somebody else.
I feel·sorry for Mr. Garner's family. I hope they get their
money. As far as the money is concerned, I do not think my
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client is going to be too upset if it has to pay it, maybe a
little, but it is going to be awfully upset if they have to pay
merely because Mrs. Farmer and Mrs. Atwill like to~ issue
certificates out there above our policy limits, when they are
not our agent but acting on behalf of the Bank. That is my
point in this case. I do not think there was any
pag·e 320 ~ agency involved with us. We did not have an
agent out there, except 1\tir. Penn called on her
periodically, sold then1 a policy, and he says if you 'vant, it
is the kind of thing you can share with your neighbors, but
you do the sharing·. You can stretch it a little bit, do all sorts
of things, but you are still the one that shares it; and, if anything· goes wrong, we will pay you. We are not going to pay
this other person. W c have no other contractual dealing, as
such. They have a right under the policy, sure. I think Mrs.
Garner has every right in this court. I do not think it is to
ask for a judgment for money against us, whether it has to be
paid to he·r or be paid to the Bank. She has a right against
the Bank who assured her. She was not insured. If the Bank
was the right, then they have a rig·ht against us. and only us,
and we can argue with the Bank. Our argument is not with
Mr. Garner. vVe did not have a contract or privy with Mr.
Garner. He was, as such, an incidental beneficiary with this
policy. l-Ie was initially insured under a group policy which
the Bank of Callao owns.
It is comparable in some sense to a lot of things, but no
where is it specifically comparable to anything. It is a law
under itself. It is laid out 'here in the Code.
The Court: Do you have any reply to make to Mr. Overton's statement about what you have on the back
page 321 ~ of this here? The initial amount of insurance
shall be the amount shown on the reverse side
hereof-that is fifteen hundred dollars-but shall in no event
exceed five thousand dollars.
Mr. Shuford: Other thanThe Court: Does Mr. Garner have a right to rely on that?
Does Mr. Garner have to ask to ·see the master policy?
Mr. Shuford: I don't know if he has to ask to see it; it says
·
down by theThe Court: Does it say what you say it says? Yon say it
says it is limited to five thousand dollars.
Mr. Shuford: It says so right on there, says in no event
exceed five thousand dollars.
The Court: Where does it say so, other than what you
say?
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Mr. Shuford: Other than-Your Honor, you just saidyou just read five thousand dollars.
The Court: The initial amount of insurance shall be the
amount shown on the reverse side hereof, but shall in no
event exceed five thousand dollars. Does it say anything
about one applicant, or no more than five thousand dollars to
any insured f It doesn't go into any of that. In other words,
you take Mr. G~.rner's money and you hand him
page 322 ~ this \vithout any further explanation.
J\!Ir. Shuford: I beg your pardon, sir. vVe took
money from the Bank. Mr. Garner never sent us a dime. He
paid the Bank and the Bank kept fifty-five cents of every
dollar that he paid in, and sent us forty-five; for that reason
if any insurance is involved, they are in the insurance business. That isThe Court: I am saying he is bound by the terms of whatever he bought. Then it says right there he is bound by that
policy.
J\lfr. Shuford: The Bank is charged with knowledge of their
policy. Sure it would be nice, I hope his ·wife gets the money,
but I do not think it should come from us. We cannot protect
ourselves in theseNote: At this point the Court Reporter ran out of paper,
following which the argument continues, viz:
~ir. Shuford: Judge, there has never been any conflict
between Mrs. Garner and rnyself.
The Court : I mean, isn't it reasonable to assume that in
this type of contract that there is likely to be a conflict? In
other words, here is Mrs. Farmer representing you people,
and she is representing the Bank, you say. You have the
very sort of situation where there is apt to be a
page 323 }- conflict. Vlhen you have a conflict, I understand
the law to be then, it must be clearly shown that
the principal knew about these things. They are not implied.
These ladies of the Bank are agents of your company
or the Bank. T hey are, as I understand the law to be when
you have these conflicting interests, acting for the principal
in an ordinary transaction. An agent cannot act, as such, f'or
both parties to the same transaction in the presence of conflicting- interests, unless he acts with the knowledge and consent of both. And a failure to cooperate, either party may
repudiate the transaction involved.
1
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Now that is the black type at the end of it. That is the way
I understand it. In other words, the way I under.stand the
law is that Mrs. Farmer could be an agent of the Bank for a
specific purpose-and I take it here that nobCJdy has challeneged her right to make the Bank the beneficiary under
these contracts. I mean, if the people want to buy the insurance, they want to sell it and get the money, why that isn't
challenged; but, it goes on to say down here at the end, also,
the rule has been held not to disqualify one who is the agent
of one party for a certain purpose, from acting as an agent
of an adverse party for an entirely different
page 324 ~ purpose.
I mean just because she has signed that application and put the Bank of Callao there, she undoubtedly was
giving the consent of the Bank of Callao to permit the Bank
of Callao to be named beneficiary when and if they ever got
a policy. They are giving that permission. But, couldn't they
do that without binding themselves to all these other things 7
Mr. Shuford: If Your Honor please, unless they bind the
Bank of Callao there is nothing involved. Yon won't find Mrs.
Farmer's name individually anywhere in this transaction. It
is always Mrs. Farmer as Cashier of this Bank.
The Court: I am readingYr. Shuford: We did not hire Mrs. Farmer. You won't
·see her name on our payroll. ·You won't see anything with
reference to her individually. She is representing the Bank
of Callao. Her name is on the contract as Cashier of the Bank
of Callao.
The Court: Page seventeen in three Corpus Juris Becwndum: The rule that an agent may not act for one whose interest is adverse to that of his principal, if his dual agency
requires or tempts him to do incompatible things, does not
Srpply where the principals possess full knowledge of the facts
and consent thereto.
Now the testimony here is undisputed that, I
page 325 ~ would assume, Mr. Williams would be the closest
thing we have here to being the Bank of Westmoreland. That is the way I am impressed with it, and that
certainly these ladies down there at Callao are inferior in
status to Mr. Williams, and that they are, in fact, if they are
anything, they are agents for the Bank of Callao or Bank
of Westmoreland, whichever way you want to put it. Now
what is the extent of their agency that you have ·shownf
As I see it, you have tried to show because they signed the
thing Bank of Callao, agreeirig for the Bank of Callao to be
named beneficiary in these various policies-unless you write
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one they never amount to anything-that just be<'.ause of that,
that she has a general agency to bind the Bank about anything, when this law here says that isn't so. It says that a
person can be an agent especially where you have incompatible interests, that a person can be agent for a specific purpose
and then deal with somebody else who has an adverse agency.
If he doesn't do that, it looks like to me the whole thing
would be fraudulent, if they didn't have that right. If she is
going to be agent for the Bank of Callao and take the knowledge that ·she acquires from the Bank of Callao, and just use
that for your advantage, take your knowledge and use it for
their advantage, why the whole thlng would be
page 326} tainted with fraud from start to finish, ·and, therefore, that is why the law is there. She can have a
limited agency from the Bank and a kind of a general agency
from you. In the first place, I don't believe this contract, this
thing here you gave Mr. Garner, I do not think that says what
you say it says. I think fifteenYr. Overton: Not only does it make Mr. Garner a party
to this, but he is namE-.d in that.
The Court : He is named in there, and he got it. He got it
from somebody who was representing you. Whether you say
it is so or not, they were acting for you. They were not writing the insurance, because any contract by them would be
'Ultra. vires. They can not write any insurance on loans. So if
they were acting for anybody, they would have to be acting
for you.
I am not going to decide the case today because I do not
think it would be fair to myself to announce a decision here;
but, unless I find something after I study all dny tomorrow,
unless I :find something I haven't seen so far, I ·expect
to enter up judgment for Mr. Garner against you people for
his benefit. That is the way I see it. I am not announcing it
now because I did that once or twice before and maybe had
to eat my words, or something, after I got into it.
Mr. Shuford: Feeling as Your Honor does,
page 327 ~ I am sure the judgment will come down that way.
·
I will call to Your Honor's attention one other
fact only. You have endeavored to assume in certain places
that she was automatically our agent on a broad scale and a
limited agent for the Bank.
The Court: I am saying she could be.
Mr. Shuford: Yes, sir. Your Honor, she was on the -payroll of the Bank full time and admitted it. That iR kind of
hard to put a limited agency on it. The only way she got in
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the picture with us was because she worked for the Bank. If
she had not worked for the Bank she would not have had any
relationship with us one way or the other. The minute Mrs.
Farmer quits the Bank, she has no connection with us, whatsoever, under this policy. She cannot do one earthly thing.
She is not agent of the Bank of Callao. We must act through
them. They are our agent. If anybody. They are the ones
wiltb whom we have the contracts. If there is any agency of
this company involved, it is the Bank; it is not Mrs. Farmer
as such. She 'vorked for the Bank and only for the Bank.
Wl1at she did with those premiums, I do not know. You won't
find her name on one earthly piece of paper as an individual.
She is a representative of the Bank, when she appears here,
and only as a representative of the Bank There could not be
any other way to it. We are n~t dealing with
page 328 r agency. The law does not require us-we had no
designation. We were permitted to give to the
creditor or any of his affiliates or someThe Court: An agent is somebody who acts for somebody
else.
Mr. Shuford: I think Your Honor fails to appreciate completely the Bank got benefit of the fact that its debtors were
insured.
The Court : No, the evidence here is they have never gotten anything out of it at all up to this point except five thousand dollars. Am I wrong about that? They have never had
any experience-They have paid you thousands of dollars
and never bad any question raised about anything until Mr.
Garner died.
Mr. Shuford: Now that, that is not so.
The Court: Mr. Garner had to die. That is the first thev
knew about it.
·
~fr. Shuford: No, sir.
The Court: The loss ratio was small up to that time.
~fr. Shuford: Since the subject has been brought up, collected premiums paid have been about ten thousand dollars
into the Bank of Callao. During the process the Bank or Mrs.
Farmer got fifty-five hundred of that, the insurpage 329 ~ ance company e:ot about forty-five hundred dollars. We already are in the hole.
The Court: I am talking about the first loss they have had
though.
Mr. Shuford: It. does not take that-when you have fortyfive hundred dollars over six years·
The Court: All I am saying, though, that they have had
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no knowledge of this before, I mean all these things. Of
course, we have learned a. lot here today.
Mr. Shuford: I am talking about benefits the Bank got,
not the benefits they got. They got five thousand dollars
worth of benefits, not to mention the incidental ones.
The Court: I did not ·say they did not get any benefit.
This is the first case they had, according to the evidence, it is,
if my recollection is essentially right, there hasn't been any
other loss by your Company withMr. Shuford: There was no evidence introduced as to that,
sir. There was no need for it, sir. We are only concerned 'vith
this one.
The Court: This is the first time, though. I am not saying
they should have had or shouldn't have had. I'm saying they
haven't had any loss up to this time, therefore,
page 330 ~ there hadn't been any occasion to go into all this.
Mr. Shuford: There have been losses, Your
Honor, and I am sorryThe Court : In evidence? In evidence in this case?
Mr. Shuford: Sir, if I tried to put that in evidence I
would have been ruled out of order in two minutes. It had
nothing to do, whatever, 'vith this case whether we made or
lost money on it.
The Court: I am not talking about that. I am talking about
these p~ople recovering in any case, except Mr. Garner.
~fr. Shuford: What difference did it make?
The Court: I am just saying this is the only one you have
had.
~fr. Shuford: It is not the only one we have had. It is
not the only one we have had. This is the only one before the
Court.
The Court: You are saying it is not the only one they
have had?
~fr. Shuford: No, sir. It is not the only one they have had.
According to the recordThe Court: Other people have died and you have made
settlement with them. I don't know. Certainly they haven't
had any over five thousand dollars, I would aspage 331 } sume.
Mr. Shuford: No, sir. That's right. We
haven't collected premiums for over five thousand dollars,
either, sir.
The Court: That may be. That is beside the point. I am
just saying this, from the evidence here there has been no
evidence-

212

Supreme Court of Appeals of Virginia

Mr. Shuford: I am afraid it is very much the point but it
should be beside the point. Thank you, sir.
The Court: Yes, sir. Well, I will let you know in several
days.
Mr. Mason: Your Honor, we do not want to argue the
law, but I have some cases here that I think would be helpful.
The Court: I would be glad to have them. Do you have any
cases? Put them on this yellow pad. If you want to give me
any cases, or anything else, put it on this yellow pad. Do
yon have anything you want to give meT
Mr. Shuford: No, sir.
Mr. Mason: These are pertinent parts of the statute that
we think Your Honor should have.
If Your Honor pleases, there are two records there that
I would like to withdraw. One is the fifteen hunpage 332 ~ dred dollar note and, secondly, I would like to
get those insuranceThe Court : There isn't any dispute about this?
Mr. Shuford: No, sir. He can withdraw those. We have
no problem there.
The Court: You have two licenses here. I do not think
there is any question about those.
Let the record show that by agreement of counsel, Mr.
Mason withdrew the fifteen hundred dollar note, and should it
be further needed, why a photo of it will be put in the papers.
All right, Mr. Shuford?
Mr. Shuford: Yes, sir. I do not care about the note, ·sir.
The Court: He has Exhibits 5 and 6, ·agent's license for
Greensboro National Life and State Capitol Life.
Mr. Shuford: That is all right, sir.
The Court: If they are further needed, we will use photocopies of those in place of the originals.
Mr. Shuford: That will be fine, sir.
The Court: He was granted permission by the Court to
withdraw it, and the same applies to the ledger account of
General Fidelity Life Insurance Company. If
page 333 ~ that is further needed, we will make photos of
that.
Mr. Shuford: I would like to have that.
The Court: You would like to have that information sent
back?
~fr. Shuford: Yes, sir. The others I do not care about.
The Court: As far as the record is concerned, you want
t.ha t mailed back.
Mr. Shuford: If you could.
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Note : As above indicated Plaintiff '·s Exhibits Nos. 4, 5, 6
and 8 are withdraw with permission of the Court. Photocopies are to be furnished if needed.
Court adjourned at 6:55 P. M.
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A Copy-Teste:
H. G. TURNER, Clerk.

INDEX TO RECORD
.
Page
Writ of Error Awarded . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Motion for Judgment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Demurrer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Answe1· and Grounds of Defense of Bank of Callao . . . . 5
Answer and Grounds of Defense of General Fidelity Life
Insurance Company . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
Answer to Counter-claim ............................. 11
Order-February 5, 1964 ............................. 11
Answer and Grounds of Defense of General Fidelity Life
Insurance Company ........................ : . . . . . 12
Motion to Clarify Proceedings ........................ 14
Opinion ............................................. 15
Judgment-7-23-64 ................................... 20
Exceptions by Genera] Fidelity Life Insurance Company. 21
Notice of Appeal and Assignments of Error ............ 23
Proceedings .......... 24, 42, 55, 67, 80, 92, 114, 116, 195, 197
'\Vitnesses:
Chloe R. Garner . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
Nettie C. Farmer ............................ 37, 102
William D. Williams ............................. 124
John Sutherland .................. ~ ..... 137, 182, 196
William F. Penn ............................ 146, 191

