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IN THE

Supreme Court of Appeals of Virginia
AT RICI;IMOND.

Record No. 3126
RUSSELL B. MARTIN, ET ALS., PARTNERS TRADING
AS MARTIN BROTHERS, Plaintiff in Error,
versus

ELIZABETH B. VHNSTON, Defendant in Error.

PETITION FOR WRIT OF ERROR AND SUPERSEDE.A.8
WITH BRIEF IN SUPPORT.

To the Honorable Chief Justice and Associate Justices of the
Supreme Cmtrt of Appeal.~ nf Virginia:

Petitioners, Russell B. Martin, Fred S. Martin, Irving E.
Martin and John J. Martin, Partners trading as Martin
Brothers, respectfully submit that they are aggrieved by a
final order of the Circuit Court of Culpeper County, Virginia,
entered on the 27th day of September, 1945, in the above
styled case, striking petitioner's answer, and granting_ the
motion of Elizabeth B. ,vinston to revoke the 1·ule of the Circuit Court of Culpeper County, Virginia, made on April 23,
194Q, requiring petitioners and defendant to submit their
differences as therein stated to arbitration, insofar as it
came within the purview of that clause in the arbitration
agreement in respect of differences thereafter arising on any
award made thereunder, and petitioners seek a writ of error
and supersedeas to tliat order.
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In support of their petition and brief a certified copy
of the record in herewith presented, which it is believed
will disclose the error complained of.
0

THE FACTS.
The original arbitration agreement between petitioners and
defendant, and the award made pursuant to saicl arbitration
agreement, ha~ heretofore been submittNl to this Honorable
Court, and the award of the arbitrators has heretofore been
dignified by this court and directed to be eutered as a judgment. (Record 2574, and the order of this court entered
January 18, 1943.)
(The opinion of this court is reported in 181 Virginia, page
94; 23 S. E. Reports ( 2cl), page 873.)
The original arbitration agrel•ment provided with reference to future confroversies us follows :
''If a controversy shall arise after the award as to whether
the award or any part thereof has been complied witl1, such
controversy shall be determined by the Rame arbitrators, or
a majority of them, who., after notice and hearing the parties
and inspecting the structure, materials or work claimed to
have been done pursuant to said award for the purpose of
ascertaining whether or not Rul'h award has been. complied
with, shall make return in writing of the facts in that regard,
and shall determine the extent, if any, of any fnilure to comply with the original award, and may require the same to
be complied with within a reasonable period, to be stated in
such award, or may award the other party a sum of money
by way of compensation or damage by reason of such failure,
in addition to any part of the award which may have been
complied with."
(Record 2574, p. 32.)
The award so made a judgment by order of this court provided in Item 5 as follows:
9

"Jn reference to concrete floor in basement, we insist on Martin Brothers' giving Miss Winston the vear's
guarantee, as agreed for this item."
3"

w

(Record 2574~ p. 53.)
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And in Item 18 as follows:
"In regard to tl1e heating work, tlie heating contractor
should be instructed to do the work covered in Paragraphs
275 and 27S--Controls and Balancing of System-wl1en notified to do so, at no additional cost to the owner."
(Record 2574, p. 54.)
Paragraphs 275 and 278 therein referred to, provided respectively, as follows:
·
''275. Furnish and install where shown on the drawings 4
(four) thermostats, a humidstat, and separate fan switch
for summer ventilation. Three of the thermostats shall be
located in the following rooms: Living Room, Bedroom No.
1, and Bedroom No. 4. These tb('rmostats shall control the
air conditioning circuit so as to start the circulator and then
the fan. An aquastat shall be provided in the return line
from tlie A. C. unit to start the circulator when the water
temperature drops to 80 degrees and stop when the water
temperature reaches 120 degrees. Thermostat and aquastat
shall be provided with disconnect switches. The humidstat
shall control a solenoid valve in the water line to the humidifier sprays. This shall only open when the fan is in operation.''
"278. Before final payment is made the contractor shall
perform a test, on the system and make all necessary adjustments so that each room shall receive within 5%, the amount
of air as indicated in the drawings, and shall further guarantee that his equipment will maintain a temperature of 70 degrees F. within the house when the outside temperature is O
degrees F."
(Martin. Bros. "· Wfosfon, 181 Va., p. 94, and 23 S. E. Re-

ports (2d), p. 873, at p. 881.)
After the decision of this court rendered on January 18,
1943, certain correspondence passed between John S. Barbour, Esq., counsel for defendant (Elizabeth B. Winston),
and Albert V. Bryan, Esquire, counsel then representing petitioners (Martin Brothers), as to the carrying out of the
4 8 award of the arbitrators, *which was directed to be entered as a judgment by this court.
The residence of Miss Winston involved in the arbitration
agreement, in so far as petitioners are advised, has never
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been occupied by Miss Winston, .and she has permitted the
house to remain vacant and unoccupied since its completion
to the present date~
On August 2, 1943, Mr. Bryan wrote Mr. Barbour, in which
letter Mr. Barbour was notified that on July 30, 1943, Mr.
Russell B. Martin and Mr. Irving E. Martin, representing
the partnership of Martin Brothers, together with the representative for the. General Electric Oil Burner, went to the
property of Miss Elizabeth B. ,vinston for the purpose of
examining the equipment and to do, if possible, any work or
tests stipulated in the award. The letter stated that Mr.
Waite, of counsel for :Miss ·winston, was present. The letter
provided, in part, as follows:
'' My Clients remained on the premises from eleven in the
morning until six thirty or seven p. m., examining the equipment and making the necessary tests. Mr. Waite and Miss
Winston stayed there until about three or four p. m. I believe.
''I beg to report that my clients have complied with the
requirements of the award, in that, they have furnished and
installed all of the equipment required in paragraph 275, as
directed in paragraph 18 of the award, and they have performed the tests required by paragraph 278 as also mentioned in paragraph 18 of the award, and they are now ready
to give the guarantee required in such paragraph 278.
"I will be obliged if you will procure from Miss Winston
a check for the balance of the moneys awarded to Martin
Brothers by the Supreme Court of Appeals of Virginia."
(Record, p. 56.)
1Ir. Barbour replied by lette1· dated September 7, 1943, in
which he contended that it war- not possible to check the
58 heating esystem satisfactorily until cold weather to ascertain whether it complied with paragraph 278 of the
specifications, or whether even temperature can be maintained
in the various rooms.
(Recor~ pp. 57 and 58.)
On October ·9, 1943, Albert V. Bryan wrote Mr. John S.
Barbour as follows:
"Replyin~ to yours of October 1st in regard to Martin
Brothers v. Winston, I beg to advise that my clients feel that
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they have complied with the award in every respect. They
will give the guarantee required in Paragraph 278, as mentioned in paragraph 18 of the arbitration award. I do not
know of any particular form that this guarantee should take.
but you can accept this letter as such guarantee unless you
prefer a more formal writing.
"I hope you will have yon client send us a check for the
amount .due by her under the award and thus close the matter."
(Record, p. 61.)
Neither Mr. Barbour, counsel for Miss ,vinston, nor Miss
inston personally, ever demanded any further guarantee
than the one offered in Mr. Brvan's letter.
Even though l\fartin Brothers felt that they had complied
in every way with the award, and felt that they. had performed all of the tests required, Miss ,vinston continued to
complain, and petitioners, through their counsel Albert V.
Bryan., wrote Mr. Barbour on November 26, 1943, the letter
reading in part as follows:
" 7

"Witbout waiving our position that the tests have already
been made as required by the arbitration award in Winston .v.
Martin Brothers, I am advising my clients to make these
tests again, so as to reach some fi~aJity in t11is matter.·
'.'I wou]d suggest that it be done the week of December 6th.
I hope you will ·have your engineer present and otherwise
provide to end this controversy.
6•
e, 'Please ask Miss ,vinston to have the oil tank filled.
On our last visit we had to drive to Orange to get fuel
oil for the purpose of making the tests on the heating system. ·
"Let me know about the convenience of the week of December 6th to you and your client. Mr. Martin seems to think
that two days will be required, the house being entirely unheated when the tests are first undertaken."
(Record, p. 68.)
On January 4, 1944, l\fr. Bryan wrote :Mr. Barbour as follows:
"On December 16th Martin Brothers pl'rformcd an of the
tests etc., required by the arbitrators in respect to the equipment in the ,vinston property.
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"The tests established that the equipment was adequate
and complied with the requirements of the arbitration award.
"My client supplied a new motor on one of the circulating
pumps, the cost of which was $16.50. The first pump was
originally in good working order nnd condition, but by reason of the delay in the dctemination of this matter, caused
by your client's litigation, the new pump was necessary. Consequently it would seem only fair that Miss ·winston pay for
the new pump.
'' Please accept this letter as formal demand for the payment of the new pump and for the payment of the monetary
judgment awarded against Miss ·winston by the Supreme
Court of Appeals of Virginin."
(Record, p. 76.)
On January 17, 1944., Mr. Bryan wrote Mr. Barbour. as
follows:
"A reply to youl's of January 6th in \Vinston v. Martin
Brothers has been unavoidably dC'layecl.
. '' :My clients have now ('Om plied in every respect with the
award of the arbitrators, and we shall expect payment by
Miss Winston. I hope she will not endeavor to protract this
matter further. No notice of the ulleged inability of her engineer· to appear at tho t~st was given until ten o'clock on
the night preceding the morning set for tJ1e test, too late to
make any further postponement."
(Record, p. 78.)
't

7"

011 February 16, 1944, ~Ir. Bryan ,vrote Mr. Barbour
as follows:
0

"This morning I have yours of February 15 in regard to
Martin Brothers v. ·winston.
"My clients feel that they have in every way complied with
the award of the arbitrators, as I have heretofore written you,
and, therefore, the further demands of l\Iiss \Vinstoil will not
be granted. Moreover, we shall expect her to pay without
further delav the amount of the monetary award adjudged
against ber by the arbitrators and by tl1e Supreme Court of
Appeals.''
(Record, p. 81.)

•
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Nothing further was ·heard from :Miss Winston, or her
counsel, after Mr. Bryan's letter to Mr. Barbour, dated February 16, 1944, above mentioned, until April 12, 1945 (a period
of approximately fourteen months). And on April 12, 1945,
Mr. Barbour wrote l\fr. Bryan as follows:
"I am referring- to your lc~tter of February 16th, 1944., in
which you indicate that your clients· feel that they have in
every way complied with the award of the arbitrators.
. '' Acting on the insh'uctions of my client I am writing to
advise that in accordance with my letter of February 14th,
1944, her contention is that this award has not been complied
with in the particulars therein stated, nor have they furnished her with any statement showing the results of any
tests they claim to have made nor with the wiring diagram,
etc., as requested in said letter~ and that the cement flooring
in the cellar docs not comply with the terms of the award.
"From this it is evident that n controversv has arisen subsequent to the award as to wbether it has been complied with,
and pursuant to the contract of arbitration it is necessary
for this controversy to be submitted to the same arbitrators
who made the award. I am therefore writing to ask that your
clients will join her in a request that these same arbitrators
assemble and pass on these differences at as earlier a date
as may be agreeable to them and to us.
8
St>
"1 would also call Your attention to the fact that Miss
Winston liaving had the oil tank filled, pursuant to your
request of November 26th to enable l\Ir. Mm·tin to make this
desired tests, that be has not compensated her therefor as
noted in my letter of December 10th, 1943, the cost of which
was $38.00.''
(Record, p. 82.)
On April 21, 1945, l\fr. Bryan wrote :?\fr. Barbour, replying
to Mr. Barbour's letter of April 12, 1945; in which he said in
part as follows:
":My clients have in every respect complied with the award,
just as I advised you in my letters to you of January 4th~
1944, January 17, 1944, and February 16, 1944. Miss Winston obviously lias not complied, in that, she has not paid the
amount adjudged against her bv the Supreme Court of Appeals wlien it reinstated the award.
"We do not agree tbnt an actual controversy exists, as to
whether the award has been complied with. Miss Winston's

8
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present claims are frivolous and unsubstantial. Therefore,
we must decline your request to join with your client in asking the arbitrators to assemble and pass on the claims of M.iss
Winston.
"Please accept this letter as another demand for payment
of the judgment entered against her by the Supreme Court.''
(Record, p. 84.)
The next that was heard from Miss "Winston, or her counsel,
was a letter dated May 19th, 1945, from Mr. Barbour to Mr.
Bryan in which Mr. Barbour enclosed a copy of a motion to
revoke the rule to submit the matter in so far as· it had any
application to the purported controversy claimed to exist
relative to Items 5 and 18 of the award. And Mr. Barbour
notified Mr. Bryan tllat he intended to present the motion to
the Judge on June 1st, 1945.
The motion was filed by leave of court on June 1, 1945, and
moved the court,
'' That so much of the rule of this court, made on April
23, 1940, that the plaintiff and defendant, parties
g• "'to a certain agreement in writing, dated April 22, 1940~
and that day filed with the court, to arbitrate their differences as therein ref erred to and that day entered in the proceedings of this court, should submit to the award, which
should be made in pursuance to such agreeiµent be now revoked, insofar as it comes within the purview of that clause
in said agreement, in respect to differences thereafter arising
on any award made therein.''
(Record, p. 1.)
The motion claimed that tbe guarantee as to the concrete
.floor in the basement has never been given, and even if given,
had been breached from the hP-ginning and never complied
with; that tlrn requirements of Item 18 of the award had not
been complied with, and thnt petitioners had failed and refused to unite with her in requesting same arbitrators to as·
semble and settle the controve1·sy.
(Record, p. 3.)
The allegation that petitioners had failed and refused to
unite with her in requesting the same arbitrators to assemble
and settle the controversy was evidently based upon Mr.
Bryan's letter to :Mr. Barbour, dated April 21., 1945.
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· (Record, p. 84.)
Mr. Bryan appeared specially and objected to the considerat.ion of the motion on the ground that it presented a new
cause of action; that his original retainer did not cover it,
and that therefore, service of the notice on him was not valid.
The court overruled I1is objection, to which action of the
court he excepted.
(Record, p. 5.)
Petitioners then filed a motion for a Bill of Particulars on
June 13, 1945.
(Record, p. 6.)
10•

And by order entered July 24, 1945, the Bill of Particulars was ordered to be filed.
3

(Record, pp. 7-8.)
Bill of Particulars was filed August 2, 1945.
(Record, pps. 9 to 19.)
Petitioners filed their demurrer August 11: 1945.
(Record, pps. 20 to 22.)
Demurrer being overruled by an order entered September
4, 1945, to which action of the court in overruling the de• murrer petitioners excepted.
(Record, p. 23.)
Petitioners filed their answer September 7, 1945.
(Record, pps. 24 to 26.)
An amended answe! filed September 27, 1945.
(Record, pps. 27 to 30.)
On September 27, 1945, the court struck· petitioners'
amended answer and refused to permit petitioners to introduce evidence upon the g1·ound that no issue was present, and
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ordered that the rule of court made on April 23, 1940, be revoked in so far as the purported controversy is within the
purview of that clause in respect of differences thereafter
arising on any award made thereunder, to which action of the
court petitioners duly excepted.
·
(Record, p. 32.)

11*

e ASSIGNMENT·s

OF ERROR.

In the ruling of the lower ccurt we assigned these errors :
1. The lower court erred in overruling petitioners' demurrer filed August 11, 1945.
2. The lower court erred in striking petitioners' answer
filed September 7, 1945, and refusing to permit p<>titioners
to introduce evidence in opposition to Miss 'Winston's motion.
3. The lower court erred in hearing :Miss ·winston 's motion because the service of process on Albert V. Bryan, attorney for petitioners, was invalid.

An analysis of the order in the light of the facts and the
record will, we believe, sharply disclose the error.
ARGUMENT.
We will address ourselves to the Assignments of Error in
the order listed;
1. The lower court erred in nverrulin,q petitioners' Demurrer filed Au,qust 11, 1945.
The decision of this Honorable Court (See Martin Brothers
v. Winston, 181 Va., p. 94, and 23 S. E. 2d, p. 873)., sustained
the award of the arbitrators and onlv two things were left
open for future performance on behaif of Martin Brothers,
namely:
(1) l\lake certain tests and give a guarantee as to the
12* heating 0 system; and
·
(2) Give a guarantee as to the concrete floor in the
basement.
And while ·we earnestly contend that petitioners have done
and performed all that they were required to do by the award
of the arbitrators, which was subsequently made a rule of
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court, that even if a controversy existed as to the performance
of the award that the original arbitration agreement required
that such controversy should be determined by the same arbitrators.
·
''If a controversy shull arise after the award as to whether
the award, or any part thereof, has been complied with, such
controversy shall be determined by the same arbitrators, or a
majority of them e e •."

(Record 2574, p. 32.)
Miss 1Vinston evidently conceded that any future controversies as to the performance of the award should be submitted to the same arbitrators, and she so states it to be her
belief in the letter wr.itten by her counsel (Mr. Barbour) to
Mr. Bryan on April 12., 1945, in which she stated her contention to be that the award had not been complied with; that
she had not been furnished with any statements showing the
results of any tests claimed to have been made, nor with the
wiring diagram, and that the cement floor in the basement
did not comply with the terms of the award; and further
stated:
'' And pursuant to the contract of arbitration it is necessary for this controversy to be submitted to the same arbitrators who made the award. I am, therefore, writing to
ask that your clients will join h('r in a request that these
same arbitrators assemble and pass on these differences at
as earlier a date as may be agreeable to them and to us."
(Record, p. 82.)
Having conceded that the same arbitrators were the
13• proper etrihunal to pass upon the alleged controversy,
she evidently based her motion to revoke the rule upon
1\fr. Bryan's letter to Mr. Barbour, dated April 21, 1945, in
which he stated in part:
"We do not agree that an actual C'ontroversy exists, as to
whether the award has been complied with. Miss ·winston 's
present claims are frivolous and unsubstantial, ·therefore, we
must decline your request to join your client in, asking the
arbitrators to a.ssemble and pass on the claims of Miss Winston.''
·
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(Record, p. 84.)
The motion to revoke the rule is evidently based upon the
theory that this lett'er constituted a refusal to arbitrate and
thereby broke the chains binding the parties to arbitration,
and permitted her to go into law and have the rule revoked.
We respectfully submit that the letter refusing to admit '
that a controversy ~xisted and declining to unite with Miss
Winston in asking the arbitrators to assemble and pass on
the claims of Miss "Winston was not a refusal to arbitrate.
Petitioners then, and still feel, that they have complied in
every way with the award of the arbitrators, and felt then,
and feel now, that Miss Winston's claims are frivolous and
unsubstantial, and merely refusing to admit that a controversy existed, and declining to unite with her in asking the
arbitrators to assemble and pass upon her alleged claims could
not be construed as a refusal to arbitrate. And especially is
this so by virtue of Section 6160 of the Code of Virginia,
whi~h provides that neither party can revoke the award
after it has been made a rule of court without leave of such
court.
·
Section 6160 provides :
0

"No such submission, entered or agreed to be entered of record in any court, shall be revocable by any
party to such submission, without the leave of such court;
and such court may, from time to time, enlarge the term
within an awa1·d is required to be made.''

141/t

It will be remembered that the award of the arbitrators
had been digTiified and made a rule of court by order of this
Honorable Court., and tho parties no longer had any control
over the submission, and there is a wide distinction between
the mere agreement to submit and an agreement consummated by an award.
"After the arbitrators have acted and rendered an award
the case is very different. Their decision is binding upon
the parties, and can be succ:essfnUy impeached only upon
grounds which would inv~lidate any other judgment. This
distinction botween a mere agreement to submit and a submission consummated by an award is universally recognized
by the authorities."

Corbin v. Adams, 76 Virginia, p. 58;
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Glov'ier v. Dingus, 173 Virginia, p. 268 (at p. 275).
After the award was made a rule .of court neither of the
parties by their acts could have revoked or refused to be
bound by it.
5 Corpus Juris, pps. 55 and 56, Sections 97 and 101 ;
Morse on Arbitration, 79, 90.
See annotation in 4Z L. R . .A.. (N. S.) 406.
''So conclusive is an award, that it bas been said that nothing can relieve a party except payment or discharge; and in
a case in which, after the award, both the plaintiff and the
defendant, at different times, renounced their rights thereunder, the award was held still to be in force and to bar an
action on the matters therein contained.''
Vol. 3 American Jurisprudence, Sect. 130, p. 953.
'' If the parties agree, that any issue that in future may
arise as to a specific point, such as valuation, quality, damage, and the like, shall be determined by arbitration, before
suit shall .be brought, such agreement.. unlike a general
15~ submission, is not revocable by act of osthe parties. Each
of the par.ties is bound to do all that is reasonably within
his· power to ·carry it into effect and must continue to act
until he puts the opposite party in the wrong or makes it
manifest that no suitable arbitrator can be obtained to do
the service witl1in a reasonable time.''
Corpus Juris Secundum, Vol. 6, p. 175-Sect. 33(e).
After the award was madP. a rule of court both petitioners
and defendant, :Miss \Vinston, were irrevocably bound and
concluded thereby, and were prevented by law revoking· the
arbitration except by leave of court. How can it possibly be
contended that petitioners' actions in refusing to admit a
controversy existed and declining to unite in a request to
the arbitrators to assemble and pass upon the alleged claims
of :Miss "Winston, constituted a refusal to arbitrate, enabling
Miss Winston to be set free from the arbitration agreement
that firmly bound her, and to take the ma~ter into law.
Either party wns entitled to assemble the arbitrators. No
joint action necessary. (See 5 Corpus Juris, p. 79, Sect. 164).
Miss Winston had the right to nssemble the arbitrators, and
neither Martin Brothers nor their counsel could prevent this.
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Therefore~ even if Mr. Bryan's letter of April 21, 1945; should
be construed as a refusal, tl1is letter lrncl no such legal effect.
From the very inception of this arbitration controversy,
Miss "'inston has tried every means and artifice at her command to break the chains binding- her to arbitration and to
cast aside all that had been accomplished by the arbitration
and to get into a prolonged litigation. Exactly the thing the
arbitration agreement sought to p1·event.
This court evidently had this thought in mind when it
passed upon licr original claims and demands in its
me opinion in the case of 9 1\fortin, et als., v. )Vinston, reported in 181 Virginia, p. 94; and 23 S. E. (2d), p. 873,
when it used this language:
'' To sustain the conclusion of the trial court would mean
that the entire proceedings before the arbitrators would go
for 11augl1t. It is certain, then, t1lat the parties would be
headed for a prolonged and expensive litigation, the very
thing the arbitration agreement sought to prevc>nt.. Surely,
this should be avoided if, as here: the dghts and obligations
of the parties have been fixed by the award with reasonable
certainty. and are capable of enforcement."

I .. , .

.

The arbitration agreement itself contemplated that fnture
controversies might arise in the execution of the award and
made provision for their settlPment. It provided that any
such controversv should be determined bv the same arbitra•
tors, or a majority of them, sl1ould
"After notice ancl hearing th(' parties and in.,:;pecting tlte
structure, materials or work claimed to have been done pursuant to said award for tbe purpose of ascertaining whether
or not such award bas been complied w.ith, shall make return
in writing of the facts in tllat regard, and shall determine the
extent, if any, of any failure to comply with the original
award, and may require the same to be complied with within
a reasonable period, to be stated in such award, or may award
the other party a sum of monl'y by way of compensation or
damage by reason of such failure, in addition to any part of
the award which may have been complied with.''
(Record 2574, p. 32.)
The arbitrators had been chosen by the parties., had actually
rendered their award, and by their award they required petitioners to perform certain tests on the beating system, and

. Russell B. Martin, et als., v. Elizabeth B. Winston

15

give the guarantee as required., and also to give the year's
guarantee on the concrete floor in the basement; and their authority as arbitrators to determine all such controversies between the parties, including future controversies as to the
performance of the nwarrl, hns never been revoked, and
17° all that was necessary was that Miss a,vinston notify
them of her claims ancl demands, and tlie arbitrators
could have assembled, and after notice and hearing the parties and inspecting the structure, materials, or work, claimed
to have been done pursuant to the award, could have passed
upon Miss Winston's claims nnd demands without a joint
request from :Miss Winston and petitioners.
There is nothing whatever to indicate that had Miss Winston notified the arbitrators. of her claims and demands, or
that petitioners would not have complied with the arbitration agreement and submitted their rights to the arbitrators.
As a matter of fact, they were legally bound to do so whether
they had desired to do so or not. There is nothing to indicate that Miss ·winston ever did anything more than l1ave
her counsel write petitioners' counsel requesting petitioners
to unite with her in requesting the arbitrators to assemble,
and when her request was refused, she seized unpon that letter as her last hope of avoiding the arbitrators and getting
the matter into law, and proceeded to move the court to revoke the rule without exhausting her remedies before the arbitrators. She could certainly have :filed her claims and demands with the arbitrators and requested them herself to
assemble and pass upon her claims, and nothing whatever
prevented her from acting individually. The parties had
certain rights that they could assert individually without the
joint action of both, and there is nothing whatever before the
court to indicate that had :M:iss "Winston exhausted her individual remedies that the arbitrators would not have passed
upon her claims in accordance with the arbitration agreement.
The parties by their agreement had chosen their own
18° *arbitrators and had provided for future controversies,
and it only remained for Miss 'Winston to submit to
them her claims and demands. Had the arbitrators actually
refused to act without the joint request of both her case would
have been very different. But, even had Martin Brothers
joined her in requesting the arbitrators to assemble and pass
upon her claims and demands, her position w:ould have been
no stronger, because she had the right to do individually exactly what she requested that she and petitioners do jointly;
and it is respectfully submitted that the mere declining to
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admit a controversy existed, and declining to unite with her
in callin~ the arbitrators could not by any stretch of the
imagination be construed as a refusal to arbitrate, enabling
her to break free from the arbitration agreement and go into
law.
Miss Winston in her eagerness to break the chains binding
her to the arbitration, failed to take into consideration there
were certain duties and obligations incumbent upon her which
she could exercise, either individually or jointly, with petitioners, and if petitioners were unwilling to associate with her
she was still free and legally bound to act individually. It
is true one party can not decide a controversy merely by their
saying none exists, but in this case no controversy was possible because petitioners were only required by the arbitrators to do two things, namely:· (1) Make certain tests of
the heating system with a guarantee to be added; (2) Give a
guarantee as to the cement floor in the basement. Neither of
these required the approval of Miss Winston, both were
19 8 performed as directed by the award; and, ,)therefore,
nothing remained to be done within the arbitration so
as to raise an arbitral issue. If petitioners' performance was
not standard, Miss "Winston's remedy was an action on the
guarantee, and remedy not within the arbitration.
With reference to the guarantee of the cement floor in the
basement, the requirements for such guarantee was moot as
the time for giving the guarantee and the application had
expired. Even if the time is measm·ed from the date of the
last test (the 16th day of December, 1943).
Miss Winston waited for more than a year from the date
petitioners declined further tests before she raised the question.
On· February 16, 1944, Mr. Bryan wrote Mr. Barbour as
follows:
'' This morning I have yours of February l 5 in regard to
Martin Brothers v. ·winston.
"My clients feel that they liave in every way complied
with the award of the arbitrators, as I have heretofore written you, and, the ref ore, the further demands of Miss Winston will not be granted. Moreover we shall expect her to
pay without further delay the amount of th~ monetary award
adjudged against her by the arbitrators and by the Supreme
Cow-t of Appeals.''
(Record, p. 81.)
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Miss Winston waited for a period of approximately fourteen
months, until April 12, 1945, before she contended that a
controversy existed, and asked petitioners to unite with her
in calling together the arbitrators.
It is also worthy of note that in the correspondence passing
between 1\fr. Bryan and Mr. Bnrbour, which ,vas very vol-:
uminous, no mention was ever made of the guarantee to be
given of the cement floor in the basement. .And the parties
themselves evidently realized that the question was
20 6 moot, and no complaint •or demand for same was ever
demanded by Miss Winston.
A stream can rise no higher than its source, and a year's
guarantee can extend no longer than its terms. The arbitrators filed their award on the 21st day of December, 1940,
and such award was made a rule of court and directed to be
entered as a judgment by order of this court entered J anuary 18, 1943; and it was. not until Mr. Barbour's letter of
April 12, 1945, that any mention was ever made of the guarantee of the cement floor in the basement.
To take another view of this guarantee, when should it
have been given 1 The record shows that although repeated
demands had been made upon Miss Winston, for payment of
the amount due :Martin Brothers as fixed by the decision
and judgment of this Honorable Court, but she refused, and
has continued to refuse to pay same. The original contract
entered into between Martin Brothers and Miss Winston provided for the giving of the guarantees therein called for, upon
the final payment being made. Therefore, if this view is
taken Miss Winston having refused to comply with her part.
of the contract by making the final payment, she was not entitled to the guarantee until payment is made.
We submit the lower court erred in vacating the rule twofold: (1) In holding that a controversy existed. (2) Even
if the court was of opinion that a controversy actually existed then the court should have directed petitioners to submit to arbitration, or suffer a vacation of the rule. And had
the court directed arbitration to continue petitioners would
have had no right or power to refuse.
21 *>
*It is to be remembered that petitioners have never
refused arbitration, nor have they revoked their authorization to the arbitrators to act for them, and as a matter of fact under the Virginia statute, they could not ~o so
without permission of the court. How then can it possibly be
said that petitioners refused or revoked the arbitration 1
2. The Lower Court erred in striking Petitiotiers' Atiswe1'
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filed Septeniber 7, 1945, and refusing to pennit petitioners t'o
introdttce evidence in, oppo.~ition, to Miss Witzston.'s motion.
The court has in effect tried an issue of a breach vel non
of the arbitration agreement without the pendency of a contract, action or suit tendering the issue, and has proceeded
to grant recision. Miss Winston filed a motion to revoke the
rule, and tendered certain correspondence passing between
Mr. John S. Barbour, counsel for Miss ,vinston, and Mr. Albert V. Bryan, counsel then representing petitioners. In her
motion Miss Winston alleged certain facts which were denied
by petitioners.
The motion states that the requirements of the award with
reference to the tests to be made on the beating system, and
the guarantee to· be given with reference thereto, and the
provision with reference to giving· the guarantee on the cement floor in the basement had never been complied with, and
that the guarantee as to the cement floor in the basement,
even if given, had been breached from the beginning and
never complied with.
Her motion was merely an unsworn pleadin~ filed in court
alleging certain facts. The answer denied the allega22t) tion ancl easked for an opportunity to prove that the
allegations of her motion were in fact incorrect; that
the award had been complied with in every particular, but
the lower court by striking petitioners' answer refused to
permit them to be heard. ·why, they are unable to say. And
the court has in effect decided nn issue after hearing only one
side thereof, and refused petitioners the right to be beard.
If petitioners understand correctly, before the court can
decide an issue one party must allege the facts, and the other
party be given an opportunity to deny or controvert them,
and only after hearing both parties is the court in a position
to decide.
The lower court has merely accepted the allegations of an
unsworn pleading and certain correspondence passing between counsel for the parties and decided an issue without
affording petitioners the opportunity to submit evidence to
deny and refute the allegations ·of the motion.
The motion alleged in the 5th paragraph that petitioners,
'' have been notified to conform · thereto, who falsely claim
to have confonned and though notified of the falsity of such
claims, and the existence of such a controversy, within the
purview of said agreement, above quoted, and requested to
unite with her in requesting the same arbitrators to assemble
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and settle the controversy, which has so subsequently arisen,
have failed and flatly refused, and still continue to so fail and
refuse to proceed under and comply with said agreement

•l'te"
.

This, petitioners submit, certainly tenders the. following issues:
(1) That the. requirements of the award had not been complied with;
(2) That petitioners falsely claimed to have con23(t formed·
8
(3) That petitioners failed and refused to comply
with the arbitration agreement in failing to unite with Miss
Winston in requesting the same arbitrators to assemble and
settle the controversy.
The answer filed by petitioners offered to introduce evidence to show (1) that the award bad been complied with;
(2) that their claim to have conformed was not false and that
they had conformed in every way; (3) that they had not in
any way refused to arbitrate, but had only refused to admit
that a controversy existed, and declined Miss Winston's request to unite with her in requesting the same arbitrators to
assemble and settle the controversy.
Why petitioners should have been. excluded from introducing their evidence they are unable to understand, because
if the allegations of the answer were true Miss Winston's
motion should have been denied; and, if the court entertained
Miss Winston's motion at all, it should have done so only
after hearing all of the evidence.
The trial court evidently proceeded upon the theory that
Mr. Bryan's letter to Mr. Barbour dated April 21, 1945 (Record, page 84), constituted a refusal to arbitrate; but a careful reading of said letter will reveal that it was not a refusal
to· arbitrate, but merely refused to admit that a controversy
existed and declined to unite with l\fiss Winston in asking the
arbitrators to assemble and pass on the claims of Miss Winston.
Petitioners were legally prevented from refusing arbitration, but they were not prevented from refusing to admit a
controversy existed, and from declining to unite in re24 8 questing the arbitrators •to assemble. Miss Winston
had the right to act individually in calling the arbitrators, and this fact the trial court failed to take into consideration.
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In conclusion, we respectfully call to the attention of the
court that Miss Winston has never paid the judgment of this
court entered against her by order of this court on January
18, 1943, and being in default, we submit she was not entitled
to ask for further relief until she had complied with the order
of this court.
She contends that she is not obligated to pay the judgment;
evidently basing her contention upon Paragraph 278 of the
Specifications which provide:
"Before final payment is made the contractor shall perform a test, on the system and make all necessary adjustments so that each room shall receive within 5% the· amount
of air as indicated on the drawings, and shall further guarantee that his equipment will remain at the temperature of
70° F. in the house when the outside temperature is 0° F. ''
And upon the clause in the contract article relating to acceptance and final payment. But these provisions expressly
refer to the contract and not to the judgment entered by the
Supreme Court. This judgment was not made contingent of
performance of any work by petitioners, and of course the
final payment referred to in the contract refers to the installment due under the contract and not to the judgment of
the court subsequently entered.
3. The Lower Court e·rred in, liearin,g llfiss Winsto1i's nio-.
tio11, becaMBe tl,,e service of process on. .Albert V. Brya,n, .At-t
torney for Petitioners, was invalid.
·

In giving notice to Albert V. Bryan of the motion to
25•. revoke 8 the rule, Miss Winston was evidently relying
upon Section 6062(a) of the Code of Virginia, which
section. provides that:
"In any case where the original process, notice, application
or petition has been duly executed in any method prescribed
by law, and the plaintiff or any of the defendants, either or
both, have by an attorney duly authorized to practice law in
this State, entered a general appearance for any party, either
plaintiff or defendant to said cause; thereafter any party to
any such proceedings may give notice to, or cause to 'be executed on· any other party to the record, who has appeared
by such attorney, any notice, process, rule, order or other
legal papers to be used in said cause, by service of the same
on such attorney of record, for such party or parties, said
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service shall have the same effect as if served on such party
or .parties in proper person; provided the court after five
days' written notice to said attorney that motion will be made
for such an order, enter an order in the cause so directing
the service of said notice, process, such order or other legal
papers."
The provisions of this section only apply to a pending
cause, and only apply to "notice, process, rule, order, or other
legal, papers to be used in said cause", and does not apply to
an entirely new cause of action.
The original proceedings between petitioners and . Miss
Winston involved an arbitration contract, and the parties
submitted their differences to arbitrators chosen by the parties themselves, and the award of the arbitrators was made
a rule of court by order of this Honorable Court entered on
the 18th day of January, 1943, and the original controversy
was ended; and if further differences arose as to the enforcement of the award of the arbitrators made a rule of court by
order of this court, it was to be decided by the same arbitrators, and, tberefore, the motion of Miss Winston to revoke
the rule in so far as it came within the purview of future
controversies was an entirely new cause of action, and
26• one *that was not covered by Mr. Bryan's original re.
tainer, and should have been served in the usual methods
provided by law and not upon Mr. Bryan as counsel. Especially is this so, since Mr. Bryan, attorney for petitioners,
wrote to l\Ir. Barbour, attorney for Miss Winston, on February 16, 1944, in which he advised:
'' My clients feel that they have in everyt way complied with
the award of the arbitrators, as I have heretofore written
you, and, the refore, the further demands of Miss Winston
will not be granted. Moreover we shall expect her to pay
without further delay the amount of the monetary award adjudged against her by the arbitrators and by the Supreme
Court of Appeals."
(Record, p. 81.)
No reply was made to this letter until April 12, 1945, when
Mr. Barbour again wrote Mr. Bryan requesting that petitioners join in a request to assemble the arbitrators.
(Record, p. 82.)
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More than a year· elapsed from the time that petitioners'
counsel wrote l\Iiss ·winston 's counsel that they conside.red
the arbitration settled. And it is respectfully submitted
that the service made' on Mr. Bryan was invalid and not
within the purview of Section 6062(a) of the Code of Virginia; thnt it presented an entirely new cause of action, and
should hnve been served in the usual methods prescribed by
law for the institution of a separate and distinct cause of
action.
It will be noted that Section 6062(a) provides that even
if the summons or process is served on the attorney it is only
valid, "provided the court after five days' wdtten notice to
said attorney that motion will be made for such an or27st der, enter t>an order in the cause so directing the service
of said notice, process, such order or other legal papers".
The record is completely void of any such action having
been taken, and the procedure being entirely statutory all
provisions of the statute must b~ strictly followed in order to
come within its legal sanction.
This petition will be filed with the Clerk of the Supreme
Court of Appeals at Richmond, Virginia. Counsel desire to
state orally the reasons for reviewing the order complained
of.
These petitioners will adopt this petition for a writ of.
error as their opening bdef.
A copy of this petition was mailed to opposing counsel on
the 4th day of January, 1946.
We respectfully pray that this court grant a writ of error
and suversedeas to the order of the 27th day of September,
1945, to reverse and set aside that order, and to do by final
order what the circuit court should have done.

Respectfully submitted,
ROBERT BUTTON,
BURNETT MILLER, JR.,
Of Culpeper, Virginia,
Attorneys for Petitioners.
January 4th, 1946.
28+)

.*CERTIFICATE OF COUNSEL.

We, Robert Button and Burnett Miller, Jr., attorneys duly
qualified to practice in the Supreme Court of Appeals of

Russell B. Martin, et als., v. Elizabeth B. Winston

23

Virginia, and whose address is Culpeper, Virginia, do hereby
state that in our opinion the order complained of in the fo1•e.
going petition ought to be reviewed.

ROBERT BUTTON,
BURNETT ,MILLER, JR.
Received January 5, 1945.
M. B. WATTS, Clerk.

March 6, 1946. ,vrit of error and supersedeas awarded
by the Court. Bond $300.

M.B. W.
RECORD
VIRGINIA:
In the Circuit Court for Culpeper County.
(Filed June 1, 1945.)
Martin Brothers
'V.

Elizabeth B. 'Winston.
Now comes the defendant, Elizabeth B. Winston, and moves
the court that so much of the rule of this Court, made on
April 23rd, 1940, that the plaintiff and defendant, parties to
a certain agreement in writing, dated April 22nd, 1940, and
that day filed with the court, to arbitrate their differences
as therein referred to and that day entered in the proceedings of this court, should submit to the award, which should
be made hi pursuance to such agreement be now revoked, insofar as it comes within the purview of that clause in· said
agreement, in respect to differences thereafter arising on any
award made therein, in the words and figures as follows, towit:

"If a controversy shall arise after the award, as to whether
or not the award, or any part. thereof, has been complied
with, such controversy shall be determined by the same arbitrators, or a majority of them, who after notice and hearing the parties, and inspecting the structures, materials or

24

Supreme Court of Appeals of Virginia

work claimed to have been done pursuant to said award, for
the purpose of ascertaining whether or not such award. has
been complied with, shall make return in writing of the facts
in that regard, and shall dete·rmine the extent, if any, of any
failure to comply with. the original award, and may require
the same to be complied with, within a reasonable period to
be stated in said award, or may award the other party a sum
of money by way of compensation or damage by reason of
such failure." (Printed Re~ord, p. 32.)
This motion is based on the following facts :
FIRST: That the arbitrators, named in 1:1aid agreement,
so made a rule of court, returned to this court an award,
which was filed therein on the 24th day of Decempage 2 ~ ber,. 1940, purporting to be a final award as to all
·
matters then in controversy, and subsequently directed to be entered as a judgment of this court by judgment
of the Supreme Court of Appeals.
SECOND: That item 5 of that award, so made a judgment
of this court, provided :
"(5) In reference to concrete floor in basement, we insist
on Martin Brothers' giving Miss ,vinston the year's guarantee, as agreed for this item.''
(See Printed Rec., p. 53.)
This guarantee has never been given, and even if given has
been breached from the beginning and never complied with.
THIRD: Item 18 of the award (Printed Record, p. 54)
provides:
"(18) In regard to the heating work, the heating contractor shall be instructed to do the work covered in Paragraphs
275 and 278,-Controls and Balancing of System-when notified to do so, at no additional cost to the owner."
Paragraphs 275 and 278 of the specifications therein ref erred to, provide respectively as follows:
'' CONTROLS~
275. Furnish and install where shown on the drawings
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(4) four thermostats, a humidstat, and separate fan switch
for summer ventilation. Three of the thermostats shall be
located in the following rooms: Living room, Bedroom No. 1
and Bedroom No. 4~ These thermostats shall control the air
conditioning circuit so as to start the circulator and then
the fan. An aquastat shall be provided in the return line from
the A. C. unit to start the circulator when the water temperature drops to 80° and stop when the water reaches 120°. Thermostat and switches. The humidstat shall control a solenoid
valve in the water line to the humidifier sprays. This shall
3
only open when the fan is in operation
•
>!)

(t

TESTING AND GUARANTEE.
278. Before final payment is made the contractor shall perform a test, on the system and make all necessary adjustments so that each room shall receive within 5% the amount
of air as indicated on the drawings, and shall further guarantee that his equipment will maintain a temperature of. 70°
Ii,. within the house when the outside temperature is 0° F."

page 3

~

FOURTH: None of these requirements have been
plied with. In consequence of such non-compliance
the defendant has never been able to occupy the house with
safety and/or convenience. She has been occasioned great
loss thereby and such defaults can not be corrected except at
great expense to her, and the mere fact of attempting to
remedy the same would itself in a measure destroy the evidence of the existence of such defaults.
FIFTH: The plaintiffs, Martin Brothers, have been notified to conform thereto, who falsely claim to have conformed
and though notified of the falsity of such claims, and the existence of such a controversy, within the purview of said
agreement, above quoted, and requested to unite with her in
requesting the same arbitrators to assemble and settle the
controversy, which has so subsequently arisen, have failed
and flatly refused and still continue to so. fail and refuse to
proceed under and comply with said agreement, with the result that unless the rule aforesaid, to the extent hereby requested, is so revoked this d<,fendant will be greatly hindered and delayed in presenting to any other tribunal, legal
or equitable; her claims for reparation for the injury and
damage suffered by her by reason of such refusal and failure
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to comply with the terms of said Arbitration agreement and
of said award.
Respectfully submitted,
ELIZABETH B. "WINSTON,
By Her Counsel.

...................................
. . .... .. .... . . .... .. .. . . . . . .. . . . . ...
To: Messrs. Martin Brothers,
c/o Mr. Albert F. Bryan,
Their Counsel, Alexandria, Virginia.
TAKE NOTICE, that the above motion will be
presented to the Honorable Alexander H. Browning, Judge of the Circuit Court for Culpeper
County, at ............................................ .
at ............ o'clock ...... M., on· the ............. day of
May, 1945, or as soon thereafter as his attention can be secured, when he will be requested to enter an order revoking
the said rule to the extent above indicated.
page 4
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Respectfully,
ELIZABETH B. WINSTON,
By Her Counsel.
page 5
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(Entered June 1, 1945.)

Martin Brothers

v.

Winston
ORDER.
This day came the defendant, Elizabeth B. ,vinston, and
filed her motion in writing to revoke the rule of Court entered herein on April 23rd, 1940, in so far tts it comes within
· the provision of that clause of the agreement in respect to
differences thereafter arising on any award made thereon,
and it appearing to the Court tlmt a copy of the said motion
had been delivered to Mr. Albert Brynn, of counsel of record,
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for the defendants, Martin Brothers, who appearing specifically for the purpose and none other, objected to the consideration of said motion on the ground that it presented a new
cause of action and that his original retainer did not cover it
and that therefore service of the notice on him was not valid,
which objection the Court overruled, to which ruling of the
Court he excepted, and thereupon the Court continued the
hearing on said motion to a day hereafter to be set by the
Court on notices to be given conm;ol.
Seen:
Albert V. Bryan

J. S. B.

.

( Filed June 13th, 1945.)
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Virginia:

In the Circuit Court of Culpeper County.
Martin Bros.
'O.

Elizabeth B. Winston

MOTION OF MARTIN BROS. FOR BILL OF
PARTICULARS.
Now come Russell B. Martin, Fred S. :Martin, Irving E.
Martin and John J. Martin, partners trading as Martin Bros ..,
without waiving but still insisting upon their denial of the
jurisdiction of this Court heretoforE> made under their special
appearance, for want of valid pro<'ess and valid service of the
notice herein, and move the Court to require the said Elizabeth B. Winston to furnish them a bill of particulars of her
motion to vacate the rule, and to state therein the particulars
of her claim in the following respects :
(1) Specify the items of work, with the reasonable value
or cost thereof, which the said Elizabeth B. Winston alleges
have not been done, and which she alleges are required to be
done, by Martin Bros. under Item 18 of the award.
(2) Give the items, ancl the amounts thereof, of the loss alleged, in paragraph Fourth of her mot.ion, to have been occasioned Elizabeth B. Winston.
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(3) Specify wherein Martin Bros. have failed and refused,
if at all, "to proceed under and comply" with the arbitration
agreement, other than their alleged refusal '' to unite with
her in requesting the arbitrators to assembly and settle the
controversy".
·
ALBERT V. BRYAN
Attorney for Martin Bros.
June 12, 1945.
(Entered .July 24th, 1945.)

page 7}
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Virginia:
In the Circuit Court of Culpeper County.
Martin Bros.

v.

Elizabeth B. 'Winston.
ORDER.
This day came the plaintiff by counsel and the defendant
by counsel upon the motion filecl by tho defendant herein on
June 1, 1945, and upon the motion of tbe plaintiff filed herein
on June 13, 1945, for a bill of particulars, as to the granting
of which motion for the bill of particulars counsel for the
defendant objected.
During the course of argument by counsel for the defendant against the granting of said motion for the hill of particulars said attorney read to the Court certain letters passing
between John S. Barbour, Attorney for the defendant, and
Albert V. Bryan, former attorney for the plaintiff, and from
Albert V. Bryan to .John S. Barbour, which letters for the
purpose of identification are dated as follows:
Jan. 17/44 A. V. B. to J. S. B.; Feb. 15/44 J. S. B. to A.
V. B.; Feb. 16/44 A. V. B. to .J. S. B.; Feb. 21/44 J. S. B. to
A. V. B.; Apl. 12/45 J. S. B. to A. V. B.; Apl. 17/45 A. V. B.
to J. S. B.; Apl. 21 A. V. B. to ,J. S. B.; May 19/45 J. S. B.
to A. V. B.; A. V. B. to ,J. S. B. :May 23/45; June 2/45 A. V. B.
to J. S. B.; J. S. B. to A. V. B. June 6/45; June 6_/45 J. S. B.
to A. V. B.; June 6/45 J. S. B. to Martin Bros.; ,June 21/45
J. S. B. to Judge B copy to A. V. B.; June 22 Judge B to
J. S. B.; A. V. B. to Judge B. June 25/45; J. S. B. to Judge B
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copy to A. V. B. June 25; A. V. B. to J. S. B. June 28; A. V. B.
to Judge B.
Upon consideration wl1ereof it is ordered that counsel for
the defendant., Elizabeth B. "\Vinston, file within ten days a
bill of particulars as called for in the motion filed June 13,
1945, in the following respe~ts:
(1) Specify the items of work, with the reasonable value
or cost thereof, which the said Elizabeth B. ·winston alleges
have not been done, and which she alleges are required to be
done, by :Martin Bros. under Item 18 of the award.
page 8 ~ (2) Give the items, and the amounts thereof, of
the loss alleged, in paragraph Fourth of her. motion, to have been occasioned Elizabeth B. Winston.
(3) Specify wherein :Martin Bros. have failed and refused,
if at all, "to proceed under and comply with the arbitration
agreement~ other than their alleged refusal "to unite with
her in requesting the arbitrators to assembly and settle the
controversy''.
And that tlie plaintiff then file within ten days after the
filing of said bill of particulars such further pleading a~ they
might be advised is necessary; as to which order granting the
plaintiff's motion .for bill of particulnrs counsel for the defendant excepted.
To all and each of which rulings of tbe court Elizabeth B.
Winston excepts because they are contrary to the law and the
evidence., are beyond the pleading or any relief asked in this
matter, and because the correspondence therein cited shows
that :Martin Bros. liave at all times had full information as
to all matters material to the motion.
page 9
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Virginia :
In the Circuit Court for Culpeper County.
(Filed August 2, 1945.)

:Martin Brothers

v.

Elizabeth B. Wfoston
BILL OF PARTICULARS OF GROUNDS FOR GRANTING THE :MOTION TO REVOKE THE RULE OF
COURT, FILED PURSUANT TO THE ORDER OF
COURT.
.
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,vithout waiving her exception to the ruling of the court,
requiring tl1is Bill of Particulars to be filed, Elizabeth B.
,vinston says: That :Martin Brothers have never complied .
with the requirements of the award of the arbitrators in this
cause:
(1) They have never given tl1e year guarantee, in reference to the concrete flooring, as required by Section 5 of the
award, nor has tho concrete floor ev<'r complied with the
guarantee required, if it hnd been i~ven.
(2) They have never complied with the directions of paragraph 18 of the award, in respect to the beating work, covered in paragraphs 2i5 and 278 in respect to controls and
balancing system, though often requested to do so, and have
never made the same capable of coufo1·ming to the requirements in those sections of the award.
(3) They have made no att.ompt to make the necessary tests
and adjustments under the conditions contemplated, but have
studiously avoided such tests and adjustments though frequently so requested.
( 4) They have failed and refused to furnish a wiring diagram or other description concerning· the eonstrucpage 10 } tion and operation of the apparatus necessary for
skilled operation to teet the operation and control
of the heating and cooling system, though often requested.
(5) The motors and other appliances in eonnection with tl1e
hot-water circulation and air-conditioning have never been
so installed or adjusted as to conform to the requirements
of the award.
(6) They have never given the guarantee in that respect
1·equired and lmve never rendered the installation capable of
conforming to the guarantees required by the award.
(7) They have never made either the installations or adjustments required so that each room shall receive within the
five per cent limitation the amount of air indieuted for each
room, nor the required temperatures.
(8) That no adequate testing or adjustments of tl1e apparatus have ever been made in J1er presence, or i~ the presence of any representative of he1·s, bnt such adjustments and
tests have been studiously avoided.
(9) On Juuc 12th, 1943: :Martin Brotl1eri- were informed,
through counsel, that she expected them to comply with the
terms of the award requiring all guarantee tests, balancing,
etc.;
June· 14t11: they likewise replied that they would comply
in all respects and expect her to do the same, but that she

.

Russell B. :Martin, ct als., v. Elizabeth B. Winston

31

would have first to pay the costs, etc., incurred,- a list of
.which was then being prepared;
June 15th: She replied tllat the judgment of the Court intended the award to be reinstated and when complied with
the amount ascertained was to be paid.
June 16th: Mr. Bryan expressed doubt by reason of .the
lapse of time., that either the guarnntec or the tests mentioned in the award are now obligatory upon Marpage 11 } tin Brothers, but under dnte of June 23 he wrote
after talking with his client that "this work cannot be done until nil the furniture is ·moved into the house, as
the operation 9 0 is directly affected .t e 0 and no tests or
balancing can be done until the furniture is in place.''
"If you will have Misf! ,vinston get the equipment running
and install her furniture Martin Brothers and their engineer
(will) make the balancing tests as soon I have word * * as
to the tests of the heating system we will have to make other
arrangements.''
July 1, 1943: Her attomey replied that she did not think
it any duty of hers to get the equipment ...running or to furnish the l1ouse prior to tests'', and inquired what he meant
by the statement "as to the tc,:,t of the heating system other
arrangements were necessary".
July 7th: Her attorney again wrote fo1· an explanation of
the '' other arrangement'' suggestion.
July 12th: He replied "as to the test of the heating system
I should think we would have to await cold weather".
July 14th: Formal notice was given to Martin Brothers
through counsel that she desired them to at once carry out
the award as directed to be re-instated and "that she was
extremely anxious that the additional work be done at once",
after '' reasonable notice when they "';n proceed with the
work", stating that in her judgment the heating and airconditioning will require considerable preparatory inspection
and adjustments before any reliable tests can be applied.
July 16th: Mr. Bryan wrote tlmt l\fartin Brothers "plan a
trip to the "Winston property" but before going "would like
to know that the electric current is turned on ° 0 "' and that
the gate is unlocked "' e e that we may obtain access to the
premises s " 0 • Our purpose is to examine the premises and
see what present condition is to the end that they
page 12 } mny decide jnst what ought to he done.
July 17th: Her Attorney replied: the electricity
has been turned on since Tuesday last, that she was ready
for Mr. Martin to complete bis part of the award but desires
notice-a day or two in advanc0-so tbnt she could be there.
@
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July 27th: Letter from counsel to :Mr. Waite that "on Friday of this week" Martin B1·others were planning to visit.
the property '' to examine the premises and their present condition for the purpose of ascertaining if the tests stated in
the arbitration award can be fairly made at this time". ''This
visit is made by my clients without prejudice to. their right to
decline to make the tests or per£orm any other work mentioned in the. arbitration if it appears from an inspection
e ,.
or after startiug that the building or any of its equipment has by neglect of the ownC'r or through delay "" "' "" become so deteriorated or in such defective or poor condition
as to make the tests or other work impracticable.
(10) August 2nd: Mr. Bryan wrote Mr. Barbour, who was
then in Canada; that on .July 30th, 1943, two of Martin
Brothers and he "with a representative from the General
Electric Oil Burner company went to the property pursuant
to notice given e 8 e for the purpose of examining the equipment and to do if possible any work or tests stipulated in the
award 9 "" • . ':Mr. Waite met us at the building with Miss
Winston. My Clients remained 011 the premises from 11 :00
un'til 6 :30 or 7 P. M. examining the equipment and making
the necessary tests. Mr. Waite nnd Miss "Winston stayed until 3 or 4 P. :M. I believe that my clients have complied with
the requirements of the award, in that they have furnished
and installed all of the equipment required in par. 275 as
decrihed in paragraph 18 of the award and have
page 13 ~ performed the tests required by paragraph 278
a e e and are now ready to give the guarantee required'', and demanded payment of the balance ascertained
by the Supreme Court.
(11) Immediately thereafter she had tl1e apparatus examined by competent engineers, who were unable to get either
the oil burner or the motor on the l10t-water circulator to
operate~ and reported tllat it wns impossible to check the
system satisfactory under the existing conditions including
the weather.
·
Sept. 7th: :Mr. Bryan was notified by letter of these results,
and that at the suggestion of these engineers he requested a
wiring diagram and description of the operation of the control system so that it could be used in operating tl1e heating
and cooling system, and again called specific attention to the
various other things to be done and not done, and that she
stood ready to pay the judgments when these conditions were
complied with and the requisite guarantees given which have
never been done.
September 14th: l\Ir. Bryan replied m respect to the
$
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weather that in his letter of July 12th he had stated that we
should await cold weather, and I had immediately replied
that I wanted it at once, and accordingly they bad made the
tests before cold weather, but was forwarding the letter to
his clients and would write further.
Oct. 1st: Mr. Bryan was requested to report ·his clients attitude in respect to the letter of September 7th, as promised
in his of the 14th.
Oct. 9th: Mr. Bryan wrote that his "clients feel that they
liave complied with the award in every respect", and expressed their willingness to give "the guanntee required".
October 22nd: Mr. Barbour wrote Mr. Bryan, calling attention to the error he liad fallen into in construing the. correspondence, preceding and leading up to the visit
page 14 ~ of July 30th, to the premises; analyzing it and
showing that she had no reason to believe that the
tests called for by the awurd were to be inade on that occasion, and that their contention in that respect was an afterthought, and concluded with '' a demand that the requisite
tests be made in ]1er presence on a day and at an hour to be
stated, after reasonable notice thereof to the end that the
methods used and the results 0 0 0 might be observed by her
and by any heating and air-conditioning engineers she might
desire to have present", and requested a categorical reply to
that request as well as to the 1·equest for a wiring diagram.
November 5th: Mr. Bryan replying insisted that his letters
"clearly expressed our desire that the heating tests be postponed until ·winter" and mine was "equally clear" that I
'' wanted the tests performed at once; and he wrote they
would go and make the tests unless we found the equipment
0 0
~ would not permit tests and they bad gone and made the
tests while Miss ,vinston was there although she left befor~
they they were completed".
November 11th: :Mr. Barbour 1·eplicd stating l\fr. Bryan
''was utterly mistaken", quoting extracts from his letter of
July 16th showing that fnct and stated : "The object (result) of this trip and examination·was apparently not. a decision to make the required tests, but to do nothing.. Certainly
no test was ever made or attempted in her presence, nor was
she ever advised that such a test was in progress or then contemplated", and that his letter of July 16th showt?d clearly
that llis client went there "not for thn purpose of making the
tests contemplated hut only to examine the premises and their
condition for the purpose of ascertaining whether such tests
could fairly be mado at tlmt season of the year",
page 15 ~ "qualified by the warning" that "this visit"" was
"without prejudice to their rights to decline to
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make the tests or perform any other work" and again re11ucsted a wiring diagrmn and clireetions for operation, and
a categorical reply as to whether the demand cont.ained in his
letter of October 22nd would be complied with.
(12) l\Ir. Bryan call<'cl Mr. Barbour's office on November
23rd, explaining the delay hecm1se l\f r. Russell Mnrtin had
been ill for a week, but would be in lakr in the week and discuss the letter of the 11th.
Novembe1· 26th: l\fr. Bryan wrote "without waiving our
position that the tests have .already bnen made* 0 I am addsing my client to make thesP- tests again~' and suggested
that it be done in the week of December 6th with the hope
that I have the engineer present and ''otherwise provide to
end this controversy", and again asked that Miss ,vinston
have the oil tank filled and that on their last visit thev had
to drive to Orange to g·et fuel oil.
•
Decembe1· 4th: Mr. Bnrbour both phoned ~Ir. Bryan's office at 9 :45 A. M., and wrote the same day that her engineer
would be present on the 9tl1 of December, within the week
suggested.
December 7th: Mr. Bry.an both telephoned and wrote that
llis client could not make the tests on December 9th because
that would not give them ''time to prl'pare for the tests, etc."~
and requested that he notify my engineer at once so that he
would not attend on December .9th and sug·p:csted December
16th as a proper date: which was agreed to though at great inconvenience to l1er.
(13) Martin Brothers were granted the rig·ht to have such
access to the premises on December 14th and 15th, 1943,
which had never been occupied or accepted by her,and to which
tl1ey have always had keys and access, claiming that this ·was
necei;,sary ''because of certain preliminary examipage 16 ~ nations and heating in order to have the tests
made'' at 11 :00 A. M.; on December 16th, 1943,
insisting that the fuel oil tank be "full and that the -electric
current is aYailnble" all of which requirements were accepted
and complied with at great expense, but with the stipulation
that if the adjustments and tests wel'e not completed within
the week of December 16th they would have to be postponed
until after January 1st, pursuant to which 1Iartin Brothers
went to the house on December 14th, 1943, with several mechanics, but nothing was done thPy being unable to get the
motor to work .at all and returned to ashington with it and
did not -return to the ,building nntil the morning of December
16th, with what they said was a new motor and proceeded
then to make some adJustments nnd tests, in the absnncc of the
I)
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engineer aforesaid; employed by her, who, in the meantime
on December 15th, 1943, I1ad been taken suddenly so ill that
he could not be present ou the 16th, which faet was at once
communicated to Martin Brothers in ,·vashington with a request for a postponement of the tesl This request was preemptorily refused, though they were informed that she would
not be satisfied with or accept any tests they might attempt
to make in his absence or until her engineer could attend, with
the r.esult that any tests made by Martin Brothers were ea;
parte and without her acquiescence and consent.
(14) That on January 4fb, 1944, counsel for Martin
Brothers for the first time advised her that on December 16th,
1943, "l\fal'tin Brothers Lad performed all of the tests required by the Arbitrators and that the equipment was adequate and complied with the requirements of the arbitration
award" and "had supplied a new motor on one of the circuhrting pumps" for which pay wns demanded.
(15) That on January 6th, 1'944, Mr. Bryan was advised
by her com1sel that '' at tJ1e time this test was made his
clients knew the engineer" s]ie ~'expected to have
page 17 ~ present conld not be present on account of illness"; that this fact wns eommunicated to his
client and a postponement suggested, which suggestion was
disregarded and his "client agaiu insisted on an ex parte
test", and as soon as her engineer rl'covered she would have
the test made, of which tl1e plaintiff would be duly notified.
(16) That under date of January 17th, 1944, counsel for
Martin B1·others responded to thi~ notice reiterating that his
clients ''have now complied in every respect with the award
e s e and we shall expect payment''.
(17) This letter was responded to on February 15th, 1944,
after her engineer had examined the installation with the result that it was found non-conforming to the award in a number of respects therein pointed ont, was not in a condition to
be properly tested, and a further nppointment requested for
joint tests and several dates tentatively suggested.
_ (18) This request was rejected the next day with the statement that Martin Brothers "feel that they have in every way
complied with the award of the arbitrators, as I have heretofore written you, and therefore the further demands of Miss
Winston will not be granted'', followed by a fu'rther demand
that she "pay w~thont further delay the amount of the award
against her".
(19) That this was followed by the letter from her counsel
of April 12th, 1945, reciting the preceding correspondence,
and stating "from this it is evident a controversy has arisen
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subsequent to the award as to whether it has been complied
with, and pursuant to the contract of arbitration it is necessary for this controversy to be submitted to the same arbitrators who made the award. I am therefore
page 18 ~ writing to ask that your clients will join hor in a
request that these same arbitrators assemble and
pass on these differences at as early a date as may be agreeable to them and to us''. To this, on Apl'il 21st, he replied
that his clients "have in every respect complied with the
award just as I have advised vou in my letters of January
4th, 1944, January 17th, 1944, February 16tli, 1944 »» *. vVe
do not agree that an actual controversy exists as to whether
the award has been complied with. M.i~s ·winstou 's present
claims are frivolous aud ummbstantial. Therefore, we must
decline your request to join with your client in asking the
arbitrators to assemble and pass on the claims on l\liss Winston".
(20) These repeated repudiations of thPir obligations for
further action before the arbitrato1·s left her without remedy
in that regard, and compelled her motion for a revocation of
the rule made on the agreement to arbifrate; in addition to
which it is highly likely that one or more, if not all, of the
arbitrators have become so prejudiced towards her by reason of the criticisms~ whicl1 she ancl her counsel felt compelled to make of their conduct and attitude in connection
with the original award, their subsequent ntte~pt to amend
it, and their testimony in connection therewith, which criticisms, based in all cases on the record, were made both in the
oral and written arguments before the lower court and the
Court of Appeals, as to render them no longer qualified to
act as impartial arbitrato1·s.
.
(21) The items of wo1;k, alleged not to have been done under item 18 of the award, are failure to properly install ancl
adjust the equipment n~cessary to meet the requirements of
paragraphs 275 and 278 of the specifications.
·what will be the cost of snch adjustment is not known to
her at present. She is wholly inexperienced in such matters,
and owing to the intricate nature of the mechaupage 19 ~ ism cannot furnish an itemized list of all deficiencies, ex{!ept by employing a skilled engineer
to make a thorough inspection of the installation, and an estimate of the cost which of itse]f would be nt great expense,
and to do this properly he would have to be furnished with
or have access to the ,viring diagram under which the various
installations were to be macle, whic]1 are or sl1ould be in possession of Martin Brothers~ and which they l1ave studiously
I))
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avoided furnishing her though· often requested, also the special guage and wrench for fuel oil tank have not been furnished.
Her best information is that the cost of such proper installations and adjustments would be $1,425.00, plus cost of
wiring diagram.
(22) The items of loss and inconveniences alleged in paragraph 4 of her motion are:
Electric bill since award
Furniture storage in vVashington, D. C. i,inco award

$417.20
'840.00

Use of house since award
(These items are figured to June, 1945, and are continuing)
One-half of incidental expenses of arbitration
Oil purchased for :Martin Brothers for testing
Additional e~pense caused by failure of Martin
Brothers to properly adjust heat

30.84
38.00
381.24

(23) Messrs. Martin Brothers, .as the foregoing specifications from 1 to 20 show, have never performed the test on
the heating system, or made tl1e necessary adjustments of the
intricate appliances concerned as contemplated and required
by Section 278 of the specifications and paragraph 18 of the
award.

RespectfulJy submitted,
ELIZABETH B. ,¥INST0N
By her counsel
JOHN S. BARBOUR,
CHARLES l\I. WAITE,
Attorneys for the defendant.
page 20}

(Filed August 11, 1945.)

Virginia:
In the Circuit Court of Culpeper County.

l\Iartin Brothers
v.
I~lizabeth B. ,vinston.
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DE~IU.RRER.

Now come Russell B. :Martin, Fred S. Martin, Irving E.
i\Iartin and John .T. l\Iartin, partners trading as Martin
Brothers, without waiving but still insisting upon their denial of the jurisdiction of this Court heretofore made under
their special appearance, for want of valid process and valid
service of the notice herein, and demur to the motion of Elizabeth B. ·winston to revoke in part the rule entered on April
23, 1940, in a proceeding heretofore pending between these
dernurrants and Eliza beth B. Winston under the style above,
and say that the said motion is insufficient in law, for this:
1. That this proceeding is a new suit or action, and no
proper or valid proce:-;s· to commence it has been issued or
served in the manner provided by lnw. ·
2. That the Court is without jurisdiction, right or power
to revoke any part of the said rule, because final judgment
has been entered on the award made under said rule, to-wit,
the judgment of the Supreme Court of Appeals of Virginia
entered on the 18th day of January, 1943.
3. That the movant cannot now be heard to ask for such
revocation because, as will appear from the record in said
proceeding, she is in defa ult in complying with the said award
and judgment, in that, she has not paid to the demurrants
the sum of $388.83, with interest from December 21, 1940.
4. That the said motion would require the Court
page 21 ~ to decide in this proceeding whether demurrants
and movant had complied with the award, and the
Court has no jurisdiction, right or power to try or determine
that issue in this proccedi11g.
5. That the said motion fails to state any ground sufficient
in law to warrant the partial revocation of said rule, neither
the alleg·ed failure to give, nor the alleged breach of, a guarantee, nor the alleged failure to perform the award, being
ground for revocation of the rule; nor is the refusal of the
demurrants "to unite with her in requesting the same arbitrators to assemble and settle" the alleged controversy a
ground for revocation, when the movant, as appears from
the motion, has taken no steps to file lier complaint with the
arbitrators, or to assemble the arbitrators and submit to them
the alleged controversy, though she has full power and right
under the arbitration agreement to do so without the joint
action of the demurrants, and when the motion fails to ;how
that the demurrants have ever refused to submit to the arbi-
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trators for decision any controversy respecting compliance
with the award.
6. That the bill of particulars filed in this cause on the
2nd day of August, 1945, failed to state any ground sufficient
in law to warrant the pu rtial reyocation of said rule; and
even if the allegations set forth in paragraphs 1, 2, 3, 4, 5,
6, 7 and 8 arc true, it is not sufficient in law to warrant the
partial revocation of said rule; neither the alleged failure to
give nor the alleged breacll of a guarantee, nor the alleged
failure to perform the award, being ground sufficient in law
for the revocation of the 1·ule issued in this cause in accordance with the judgment of the Supreme Court of Appeals of
Virginia entered herein on the 18th day of January, 1943,
when the movant, as appears from the record, has taken no
steps to file her complaint with the arbitrators, or to assemble
the arbitrators and submit to them the alleged
page 22 ~ controversy, though she has full powers and rights
under the arbitration agreement to do so without
the joint action of the demurrants, and when the record fails
to show that the demurrants have ever refused to submit to
the arbitrators for decision any .controversy respecting compliance with the award.
7. Paragraphs 9 through 19 inclusive, are simply extracts
from correspondence between counsel for Martin Brothers
and counsel for Elizabeth B. Winston, and said extracts from
said correspondence failed to state any grounds sufficient in
law to warrant the partial revocation of said rule.
8. Paragraph 20 of the bill of particulars· failed to state
any grounds sufficient in law to warrant the partial revocation of said rule, because it only alleges that demurrants refused to unite with her in requesting the same arbitrators to
assemble and settle. The particulars hereunder being the
same as in paragraph 5 above.
9. The allegations as to the prejudice of the arbitrators is
not a legal ground for a partial revocation of the rule.
10. The allegations in paragraphs 21, 22 and 23 set forth
no grounds for a partial revocation of the rule; and if true
are matters to be considered .by the arbitrators in accordance
with the agreement and the rule issued, and cannot be .considered by the court in this proceeding.
BURNETT MILLER, JR.,.
Attorney for Martin Bros.
ROBEHT BUTTON,
Attorney for Martin Bros.
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(Entered Sept. 4th, 1945.)

Martin Brothers

v.

Winston.
ORDER.
This cause coming on this 4th day of September, 1945, to
be further heard upon the motion of Elizabeth B. Winston
to revoke the rule of Court entered herein on the 23rd day
of April, 1940, in so far as it comes within the purview of
that clause in the agreement of April 22, 1940, thereto ref erred, in respect to differences thereafter arising on any
award thereon; on the bill of particulars filed by said Elizabeth B. "Winston pursuant to the order he1·ein of August 2,
1945, and the demun:er of Martin Brothers filed the 11th day
of August, 1945, and was argued by Counsel.
On consideration whereof the Court doth adjudge, order
and decree that the said demurrer be and the same is hereby
overruled, to which ruling of the Court Martin Brothers by
Counsel excepted, ancl stated that the ground of exception is
that the action of the Court in overruling said demurrer is
contrary to tl1e law, and asked for leave to answer the motion, and the Court granted Martin Brothers five days within.
which to answer, and set the case for further hearing thereon
on the 14th day of September, 1945, to the granting of which
leave of further. time to plead Elizabeth B. Winston excepted.
page 24
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Filed Sept. 7, 1945.)

Virginia:
In the Circuit Court of Culpeper County.
Martin Bros.

v.

Elizabeth B. 'Winston.
ANSWER.
Now comes the Complainants, Martin Brothers, and answer the motion filed against them by Elizabeth B. ,vinston
on the 1st day of June, 1945, and for answer say:
FIRST: That paragraph two of said motion states that
the guarantee required under Item 5 of the award bas never
been given. Complainants
state that said guarantee was in
..
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fact given on Octobei· 9, 1943. That under date of October
9, 1943, counsel for Martin Brothers wrote counsel for Elizabeth B. Winston in the following words and figures, to-wit:
"October the Ninth, 1943
John S. Barbour, Esquire,
Attorney at Law,
Fairfax, Virginia.
Dear Mr. Barbour:
Replying to yours of October 1st in regard to Martin
Brothers v. Winston, I beg to advise that my clients feel that
they have complied with the award in every respect. They
will give guarantee required in paragraph 278, as mentioned
in paragraph 18 of the arbitration award. I do not know of
any particular form that this guarantee should take, but you
can accept this letter as such guarantee unless you prefer a
more formal writing.
I hope you will have your client send us a check for the
amount due by her under the award and thus close this matter.
·with kind regards, I am,
Very truly yours,''

It is true that counsel for Martin Brothers in writing this
letter inadvertently mentioned the wrong item of the award
to which the guarantee applied, for no guarantee
page 25 ~ was required in paragraph 18 of the award as
mentioned in the letter, but unquestionably said
letter was intended to ref er to item 5 of the award. Complainants further state that the filing of said motion was tlle
first notice or intimation they had had of any claimed breach
in said guarantee, and as far as your Complainants know
and are advised there has not been any breach in said guarantee.
SECOND: Paragraph three of said motion simply copies
certain portions of the award and the contract, to which no
exception is made.
THIRD: Complainants allege and here state that the
various tests called for in item 18 of the award and paragraphs 275 and 278 of the specifications have been given, and
in fact two such tests were given, the first being given July
30, 1943, and the second December 16, 1943, at which time
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the tests indicated that the beating equipment fully complied
with the specifications and as demanded by the arbitrators.
All that was required by the arbitrators' award was that the
plant and equipment should meet with these specifications.
Nowhere in the award is there any requirement that they
had to meet with the approval of Elizabeth B. \Vinston, and
that as late as February 15th, about hvo months after the
. completion of said tests counsel for Elizabeth B. ·winston only
claimed that the defects consisted in '' that the air quantities
to bedroom 2 on the first floor and bedroom 3 on the second
floor were exceedingly short, and should be readjusted as
to the quantities delivered. There were various other defects developed of more or less importance, but apparently
none which cannot be relieved by proper adjustment".
·whereas the complainants allege that when the test was made
December 16, 1943, the equipment worked in splendid shape.
What happened to same between December 16, 1943, and
February 15, 1944, your Complainants arc not advised, as
they bad no charge or control of any kind or depage 26 ~ scription over the building or property in which
the same was located.
FOURTH: Complainants deny emphatically that they
have ever refused in any way, shape or form to submit the
alleg·ed controversies, if any, arising subsequent to the decision of the Supreme Court of Appeals of Virginia on J anuary 18, 1943, to the arbitrators, and allege that their failure
through counsel to unite in the request of counsel for defendant, Elizabeth B. Winston, to assemble the arbitrators should
not be in any way construed as refusal· on their part for the
matter to proceed before the arbitrators; that the defendant,
Elizabeth B. ·winston, has the full and complete right to assemble the arbitrators, which is her proper tribunal, to present any claims she might have relative to this mattter, and
any delay in so doing is entirely her fault and any inconvenience or loss, if any, suffered thereby as alleged by her
is her own fault and responsibility.
Now having fully answered the said motion, or so much
thereof as they are advised it is proper for them to answer,
Complainants call for strict proof of each and every allegation contained in said motion.
MARTIN BROTHERS,
By ROBERT BUTTON and
BURNETT MILLER, JR.,
Counsel.
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(Filed Sept. 27, 1945.)

Virginia:
In the Circuit Court of Culpeper County.
Martin Brothers

v.

Elizabeth B. Winston.
AMENDED ANSW·ER.
Now comes :Martin Brothers and for an amended answer
to the motion filed against them by Elizabeth B. Winston on
the 1st day of June, 1945, in the Circuit Court of Culpeper
County, Virginia, say:
That they now delete and strike out the first subdivision
of their answer beginning with the word "FIRST" on the
first page of the answer and continuing through the word
"guarantee" in the sbdh line of the second page of their answer filed on the 7th day of September, 1945, and in lieu
thereof for their amended answer to said motion say:
.,,

FIRST: That paragraph 2 of said motion states that the
guarantee required under Item 5 of the award has never been
given. The award of the arbitrators referred to above was
rendered on December 22, 1940. The decision of the Supreme
Court of Appeals of Virginia sustaining this award was rendered January 18, 1943. The guarantee required under Item
5 specifically states it was to be for one year. The motion
does not allege that Elizabeth B. Winston had ever actually
made demand for the formal guarantee, nor until April 12,
1945, long after one year from any date to figure the guarantee should have been given hud elapsed, did Elizabeth B.
·winston make any complaint as to the cement floor. Counsel
for Martin Brothers wrote connsel for Miss ·winston a letter
dated January 17, 1944, reading in part as follows:
page 28
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"l\Iy clients have now complied in every respect
with the award of the arbitrators and we shall
expect payment by Miss "Winston."

And counsel for Martin Brothers again wrote counsel for
Miss Winston on February 16, 1944, which letter reads in
part as follows:

44

Supreme Court of Appeals of Virginia

"My clients feel that they have in every way complied with
the award of the arbitrators, as I have heretofore written
you, and the refore, further demands of Miss ,vinston will
not be granted. Moreover, we shall expect her to pay without further delay the amount of the monetary award adjudged against her by the arbitrators and by the Supreme
Court of Appeals."
Nothing was heard from Miss Winston or ber counsel after
the date of the two aforementioned letters for over one year,
to-wit: April 12, 1945; when counsel for Miss Winston wrote
counsel for Martin Brothers and for the first time stated in
said letter '' and that the cement flooring in the cellar does
not comply with the terms of the award".
The award and the judgment of the Supreme Court of
Appeals had already settled the question of whether or not
the flooring complied with the specifications, and the only
thing remaining to be done in regard thereto was a year's
guarantee to be given, which year had long since elapsed
from any period of time, tliat it might be figured that the
said guarantee should be given, and hence the afterthought
on the part of Elizabeth B. Winston in her alleged claim to
have failed to have received the formal guarantee· is now a
moot question.
SECOND: Paragraph three of said motion simply copies
certain portions of the award and the contract, to which no
exception is made.
THIRD : Complainants allege and here state that the
various tests called for in item 18 of the award and paragraphs 275 and 278 of the specifications have been
page 29 ~ given, and in fact two such tests were given, the
tfrst being given July 30, 1943, and the second December 16, 1943, at which time the tests indicated that the
heating equipment fully complied with the specifications and
as demanded by the arbitrators. All that was required by
the arbitrators' award was that the plant and equipment
should meet with these specifications.' Nowhere in the award
is there any requirement that they had to meet with the approval of Elizabeth B. Winston, and that as late as February
15th, about two months after the completion of said tests
counsel for Elizabeth B. Winston only claimed that the defects consisted in "that the air quantities to bedroom 2 on
the first floor and bedroom 3 on the second floor were exceedingly short, and should be readjusted as to the quantities de-
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livered.' There were various other defects developed of more
or less importance, but apparently none which cannot be relieved by proper adjustment." Whereas the complainants
allege that when the test was made December 16, 1943, the
equipment worked in splendid shape. ,vhat happened to same
between December 16, 1943, and February 15, ]944, your Complainants are not advised, as they had no charge or control
of any kind or dscription over the building or property in
which the same was located.
FOURTH: Complainants deny emphatically that they have
ever refused in any way, shape or form to submit the alleged controversies, if any, arising subsequent to the decision of the Supreme Court of Appeals of Virginia on January 18, 1943, to the arbitrators, and allege that their failure
through counsel to unite in the request of counsel for defendant, Elizabeth B. 'Winston, to assemble the arbitrators should
not be in any way construed as refusal on their part for the
matter to proceed before the arbitrators; that the defendant,
Elizabeth B. Winston, has th~ full and complete right to assemble the arbitrators, which is her proper tripage 30 ~ bunal, to present any claims she might have relative to this matter, and any delay in so doing is
entirely her fault and any inconvenience or loss, if any, suffered thereby as alleged by her is her own fault and responsibility.
Now having· fully answered the said motion, or so much
thereof as they are advised it is proper for them to answer,
Complainants call for strict proof of each and every allegation contained in said motion.
MARTIN BROTHERS,
By ROBERT BUTTON and
BURNETT MILLER, JR.,
Counsel.
page 31
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(Entered Sept. 27th, 1945.)
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Virginia:
In the Circuit Court of Culpeper County.
Martin Brothers
'V.

Elizabeth B. Winston.
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ORDER.
This day came counsel for l\Iartin Brothers and requested
leave to file an amended answer deleting the first sub-division
numbered "PIRST" in the answer filed on September 7, 1945,
as to which request for the filing of said amended answer no
objection was made by counsel for Elizabeth B. ·winston;
and accordingly it is ordered that counsel for Martin Brothers
be granted leave to file their amended answer, which they
accordingly filed.
page 32
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(Entered Sept. 27, 1945.)

Martin Brothers, Plaintiffs,

v.
Winston, Elizabeth B., Defendant.
FINAL ORDER.

This cause came on to be further heard on the papers and
proceedings formerly read, .and after the plaintiffs had by
leave of Court amended thell' answer, the defendant moved
the Court to strike the plaintiffs' original and amended answer
on the g-round that taken on its face in connection with the
letters referred to in the order of the 24th of July, 1945,
herein and the defendant's bill of particulars filed pursuant
to the order aforesaid shows that there is a controversy between the parties as to whether the award of the arbitrators
heretofore returned has been performed or not as prescribed
in the opinion of the Supreme Court of Appeals as wen as
to other questions arising under the award and that the plaintiffs, Martin Brothers, though requested to unite in submitting such differences arising under the award to the arbitrators declined to do so, and was argued by Counsel. On
consideration whereof the Court doth sustain the motion to
strike said answers, and ~rders the same to be so stricken
and thereupon the plaintiffs asked the Court to permit them
to introduce evidence on the defendant's motion to strike
which motion the Court overruled on the ground that no· issue
was present and thereupon ordered that the rule of Court
made on April 23rd, 1940, requiring the parties hereto to
submit their differences as therein stated to arbitration, be
and the same is revoked insofar as said controversy is within
the purview of that clause in said agreement in respect of
differences thereafter arising on any award made thereunder

•
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and that the defendant recover of the plaintiffs
her costs in this behalf expended, to each of which
rulings and judgements of the Court the plaintiffs
excepted for reason stated at the end of this order. And the
plaintiffs expressing a desire to apply to the Supreme Court
of Appeals for a writ of error and supcrsedeas to said judgments the Court doth direct that the operation of this judgment be suspended for ninety (90) days from this date provided the plaintiffs herein, Martin Brothers, or some one for ·
them shall, within fifteen (15) days from this date, execute
before the ·Clerk of this Court a proper suspending bond with
approved security in the penalty of $500.00 and conditioned
according to law.
l\fartin Brothers except to the action of the Court in striking their answer and amended answer and the ruling of the
Court refusing their permission to offer any evidence whatsoever, and set forth the following grounds of exception:
page 33
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FffiST: That it is contrary to the law a.nd the evidence.
SECOND : That it is based on unsworn pleadings with only
part of the evide~ce before the Court.
THIRD: The answer set up a denial of the allegations in
the motion and presented an issue for the Court to pass on.
FOURTH: The answer set up a defense that the year's
guarantee as required in Item. 5 of the award, had expired
and evidence was necessary to J)rove the allegations of the
answer and, if proved, would have refuted movant 's motion
FIFTH: The ·answer set up tlmt more than one year elapsed
from the time Martin Brothers notified counsel for Miss ·winston that the award had been complied with in every respect
and demanding payment of Miss Winston, and, if proved,
was a valid defense to the motion.
SIXTH: The answe1· specifically alleged that the tests as
required by Item 18 of the award, were, in fact, given.
SEVENTH: The Court, bv striking the answer,
page 34} merely accepted the allegations of movant's motion and refused to hear evidenc~ as to whether
the tests had, in fact,. been made.
·
EIGHTH: The answer set up the f net that from Decem-
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ber 16, 1943, to February 15, 1944, they had no charge or con.
trol of any kind or description over the building or property
on which it was located, which, if proved, would have been a
valid ·ans~er to movant's motion.
NINTH: The answer denied emphatically that there lrnd
ever been a refusal in any way, shape or form, to submit the
alleged controversies, if any, to the arbitrators, and such
denial, if proved, would have been a valid defense to movant 's
motion.
· TENTH: The Court granted the motion after hearing only
part of the evidence, namely, the correspondence passing between counsel for -the respective parties and set forth in the
bill of particulars, without hearing all of the evidence.
ELEVENTH: The action of the Court has the effect of
revoking a former rule of this Court approved by the Court
of Appeals of Virginia without affording an opportunity for
Martin Brothers to be heard. It requires no proof of the
.facts set forth in the bill of particulars, especially with reference to the amount in controversy.
TWELFTH: The Court accepted certain correspondence
offered by movant without permitting Martin Brothers to
offer additional evidence.
THIRTEENTH: The Court has accepted certain correspondence as to the refusal to arbitrate .by movant, without
hearing evidence or additional evidence as to whether there
was actually a refusal to arbitrate.
FOURTEENTH: The answer and amended answer stricken
denied allegations of the motion and the Court only heard
part of the evidence, namely, the correspondence, and precluded further evidence.
page 35 } Virginia:

In the Circuit Court of Culpeper County.
Martin Brothers
'V.

Elizabeth B. Winston.
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NOTICE OF PRESENTATION OF CERTIFICATES OF
EXCEPTIONS, AND OF APPLICATION FOR CERTIFICATION OF ORIGINAL EXHIBITS AND
COPIES OF CERTIFICATES OF EXCEPTIONS.
To John S. Barbour and C. M. ·waite, Attorneys for Elizabeth B. ,vinston :
.
Please take notice that ci elevei1 o'clock A. :M. on the 17th
day of November, 1945, at the Courtroom of the Circuit
Court of Orange County, Virginia, located in the Town of
Orange, Virginia, Russell B. Martin, et als., partners trading
as :Martin Brothers, will, by their attorneys, present to Judge
A. T. Browning, Judge of the Circuit Court of Culpeper
County, Virginia, for his signature their certificates of exceptions in the above styled case.
And at the same time and place they will present to the
said ,Judge for authentication and certification true and correct copies of the original col'l'espondence passing between
John S. Barbour, counsel for'Elizabeth B. Winston, and Albert V. Bryan, counsel for :Martin Brothers, said copies being true and correct copies of the original correspondence
presented to the Court during the argument of the
page 36 ~ above styled case, the original letters having been
read to the Court by counsel, but with permission
of the Court were withdrawh and retained ,by counsel, and
tru.e and correct copies substituted and filed with the Court.
And at the same time and place they will present to the
said Judge for authentication and certification the original
transcript of the arguments of counsel and rulings of the
Court made at a hearing of this cause before the Judge of the
Circuit Court of Culpeper County, Virginia, on the 27th day
of September, 1945; and at the same time and place they will
present for certification and authentication a true, accurate
and correct copy of the said certificate of exception showing
the transcript of the arguments of counsel and rulings of the
Court made at a hearing of this cause before the Judge of
the Circuit Court of Culpeper County, Virginia, on the 27th
day of September, 1945, to be included by the Clerk of the
Circuit Court of Culpeper County, Virginia, in compiling the
transcript of the record in said case for appeal.
Given under our hands this 13th day of November, 1945.
ROBERT BUTTON,
BURNETT MILLER, JR.,
Attorneys for Martin Brothers.
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Legal service of the foregoing notice is hereby
duly accepted this 15th day of November, 1945.

C. :M. '\VAITE
Attorney for Elizabeth B. ·winston
page 38
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Virginia:

In the Circuit Court of Culpeper County.
Martin Brothers

v.

Eliza beth B. Winston

CERTIFICATE OF EXCEPTION #1,

I, Alexander T. Browning, Judge of the Circuit Court of
Culpeper County, Virginia, do hereby certify that the following letters, which are hereto annexed, are true and correct
copies of the original letters read to the Court in the argument of this case, the original letters being withdrawn by
leave of Court, by counsel, und true and correct copies of or
originals being filed with the Court, and that they comprise
all of the papers, except the orders, arguments of counsel and
rulings made by the Court at the hearing of this cause on
Thursday, September 27, 1945, constituting the record in this
case and considered by the Court in tl1e hearing of this case~
and are true and genuine copies of the original letters read
to the Court by counsel in the hearing of this case, and said
letters for more particular identification are described as follows:
1.
2.

3.
4.
5.
6.
7.

8.
9.
10.

J. S. B. to A. V.
J. S. B. to A. V.
A. V. B. to J. S.
J. S. B. to A. V.
A. Y. B. to J. S.
J. S. B. to A. V.
A. V. B. to J. S.
J. S. B. to A. V.
J. S. B. to A. V.
A. V. B. to J. S.

B.- fi-10-43
B.B.B.B.-

B.B.B.B.~
B.-

6-12-43

6-14-43
6-15-43

6-16-43
6-19-43
6-23-43
7- 1-43

7- 7-43
7-12-43

Russell B. Martin, et als., v. Elizabeth B. Winston
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11. J. S. B. to A. V. B.- 7-14-43
12. A. V. B. to J. S. B.- 7-16-43
page 39} 13. J. S. B. to A. V. B.-- 7-17-43
14. A. V. B. to C. i\f. vV.-- 7-27-43
15. A. V. B. to J. S. B.- 8- 2-43
16. J. S. B. to A. V. B. - 9- 7-43
17. A. V. B. to .J. S. B.- 9-1.4-43
18. J. S. B. to .I\. V. B.--10- 1-43
19. A. V. B. to .J. S. B.--10- 9-43
20. J. S. B. to A. V. B.-.10-22-43
21. A~ V. B. to J. S. B.-11- 5-43

22.
23.
24.
25.

J. S. B. to A. V.
A. V. B. to J. S.
J. S. B. to A. V.
A. V. B. to J. S.

B.-11-11-43
B.-11-26-43
B.-12- 4-43
B.-12- 7-43

Memorandum for J. S. B.--12- 7-43
27. Memorandum for J. S. B.-12- 8-43
28. Memorandum for J. S. B.-12- 9-43

26.

29.
30.
31.
32.
33.
34.
35.
36.

37.
38.
39.
40
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.

A. V. B. to J. S. B.-12- 9-43
J. S. B. to A. V. B.-12-10-43
A. V. B. to J. S. B.- 1- 4-44
J. S. B. to A. V. B.- 1- 6-44
A. V. B. to J. S. B.- 1-17-44
J. S. B. to A. V. B.- 2-15-44
A. V. B. to J. S. B.- 2-16-44
J. S. B. to A. V. B.- 4-12-45
A. V. B. to J. S. B.- 4-17-45
A. V. B. to .T. S. B.- 4-21-45
J. S. B. to A. V. B.- 5-19-45
A. V. B. to J. S. B.- 5-22-45
J. S. B. to A. V. B.- 5-23-45
A. V. B. ·to J. S. B.- 6- 2-45
J. S. B. to A. V. B.- 6- 6-45
J. S. B. to Martin Bros. 6-6-45
J. S. B.. to A. T. B.- 6-21, 1945
A. T. J3. to J. S. B.- 6-22-45
A. V. B. to. A. T. B.- 6-22-45
A. V. B. to J. S. B.- 6-25-45
J. S. B. to A. T. B.-- 6-25-45
A. V. B. to A. T. B.- 6-28-45

I further certify that the letters described and numbered
from 1 to 50 inclusive in this Certificate of ·Exception #1, together with the oral arguments of cou~sel and rulings made

Supreme Court of Appeals of Virginia

52

by the Court incorporated in Certificate of Exception #2P ·
constit:ute all of the evidence taken before me, or considered
by the Court in the hearing or trial of the above entitled
case.
page 40 ~ I further certifv that the enumeration of the
letters in the order ente1·ed in the above styled
case on July 24, 1945, was erroneous in the following respect:
The letter therein mentioned from J. S. B. to A. V. B. dated
February 21, 1944, is erroneous and no such letter as enumerated in the order exists.
·
The letter therein mentioned from A. V. B. to J. S. B. dated
May 23, 1945, is erroneous and the correct date of the letter
should b~ :May 22, 1945, and said letter of 1\fay 22~ 1945, is
included in this certificate.
The order states a repetition of certain letters dated June
6, 1945, when as a matter of fact there was but one letter of
June 6, 1945, from J. S. B. to A. V. B. and one letter of the
same date from J. S. B. to Ma1·ti11 Brothers, copy of which
was sent to A. v:B., both of which letters are included in this
certificate.
And I further certify that the letters set forth in this Certificate of Exception comprise all of th(> letters and evidence
that was introduced or considered by the Court in the hearing
and trial of the above styled case.
The foregoing papers are hereby made a part of the record
in this case, and this Certificate of Exception and the foregoing papers shall be forthwith dP1ivered to the Clerk of said
Court at Culpeper, Virginia.
page 41
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Fnirfax, Virginia.
June 10th, 1943.
Winston v. :Martin No. 1007.
:Mr. Albert V. Bryan
Attorney at Law
Alexandria, Virginia.
:My dear Albert:
I have yours of the 8th instant stating that you have been
advised by the Clerk that certiomri had been denied in Win-
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stoi:i v. Martin, I am only this morning in receipt of the Clerk's
notice to the same effect.
Noting your request that I endorse the order as drawn by
you I am by this mail advising my clients of the result and
will communicate with you further, as soon as I hear from
them.
Though I know of no reason at present that we can urge
against the order, except that portion of it which dismisses
the cause at the cost of my client, I doubt the power of the
court to dismiss at the defendant's cost if the District Court
is without jurisdiction in the matter.
In the meantime, it may save time if you would let me have
a statement of the amount of the judgment and costs exclusive of the costs in the District Court.
Very truly yours,
JOHN S. BARBOUR.
page 42
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COPY.
Fairfax, Virginia.
June 12th, 1943.

In Re: Elizabeth B. Winston

v.

Martin Brothers ·
. .Mr. Albert V. Brynn
Attorney at Law,
Alexandria, Virginia.
1\fy dear Albert:
·with further reference to the matter of Winston v. :Martin.·
I failed to say in my last letter that mv client will expect
Martin Brothers to comply with the terms of the award, requiring all guarantees, tests, balancing, etc.~ to be done.
Please advise me whether this will be complied with or not.
Very truly yours,
JOHN S. BARBOUR.
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COPY.
Law Office
ALBERT V. BRYAN
Alexandria, Virginia
June the Fourteenth, 1943.

John S. Barbour, Esquire,
Attorney at Law,
Fairfax,. Virginia.
Dear Mr. Barbour:
Replying to yours of June 12th I beg to say that Martin
Brothers will comply in every respect with the judgment of
the Supreme Court of Appeals of Virginia as contained in
the mandate of that court, and we shall expect Miss Winston
to do likewise.
Of course, you will l1ave to first pay the costs incurred
both in the Circuit Court and in the Supreme Court of Ap·
peals, a list of which I am now preparing.

With kind 1·egards.,. I am
Faithfully yours,
ALBERT V. BRYAN
page 44
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COPY.
Fairfax, Virginia.
June 15th, 1943.

In Re: Winston v. Martin Brothers
l\Ir. Albert V. Bryan
Attorney at Law,
Alexandria, Virginia.
My dear Albert:
Yours of the 14th is at band this morning. I note. your
statement tl1at "Martin Brothers will comply in every respect

Russell B. Martin, et als., v. Elizabeth B. Winston

55

with the judgment of the Supreme Court of Appeals of Virginia, as contained in the mandate of the court", and that
· you "expect Miss Winston to clo likewise". That is exactly
Miss Winston's attitude.
It still leaves the question open as to what the mandate
of that court required. In my letter I stated my construction
of the effect thereof and regret that you did not state whether
you acquiesced therein or not. I am not exactly clear in my
own mind as to what the court meant in its statement that
the award must be reinstated, coupled with the statement that
it awarded a judgment for a stated ·sum against Miss Winston, but my belief is, in view of the various statements in
the opinion, that what they intended was that the award
should be reinstated and when complied with that the amount
should be paid.' This is certainly the position taken in your
reply brief, page 7, and is in entire a<'.('ord with the position
taken in your petition for the award.
It was my thought that if we could agree on these points
it would speed the entire settlement of tl1is case.
I also note your desire to have this matte.r of dismissing
the pending suit disposed of on Wednesday or Thursday of
this week. My court engagements in '\Vashington are such
that it will be impossible for me to be in Alexandria on either
of these days.

With kind regards,
Very truly yours,
JOHN S. BARBOUR.
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COPY.
LA"\VOFFICE
ALBERT V. BRYAN
Alexandria, Va .
•Tune the Sixteenth, 1943.

John S. Barbour, Esq.
Attorney at Law,
Fairfax, Virg:inia.
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Dear Mr. Barbour:
In the case of Martin Brothers v. Winston, I beg to list
the costs payable by Miss Winston as follows:
0

In accordance with onr telephone conversation this morning, I will ascertain from Martin Brothers what allowance
they would make Miss Winston, by way of compromise, for
the omission of the guarantee, installations, etc., directed to
be made by the award. 'By reason of the lapse of time I am
not persuaded that either the guarantee or the tests mentioned in the award are now obligatory upon Martin Brothers,
Miss Winston having allowed the house to remain unoccupied
and uncared for during a period of several years. Of course,
any :figure named by Martin Brothers would be without prejudice to their assertion of these contentions.
With kind regards~ i am
Faithfully yours,
ALBERT V. BRYAN
page 46}

COPY.
Fairfax, Va.
June 19th, 1943.

In Re: 1\fortin Brothers

t.'.

"Winston

Mr. Albert V. Bryan
Attorney at Law,
Alexandria, Virginia.
My dear Albert:

I have yours of the 16th instant. There appears to be quite
a discrepancy between your bill of costs and those taxed by
the Clerk and forwarded to Mr. Waite by Burnett Miller, Jr.,
under date. of Marcb 20th, 1943.
According· to that statement the total cost amounted to but
$201.90, that is $36.50 in the Culpeper Court nnd $165.40 in
the Court of Appeals,-your aggregate $255.90.
I think the discrepancy grows out of your adding several
items whicl1 are not taxable costs: First-amount paid
stenographer for testimony of arbitrators before court to include in certificates of exception $30.00. I do not think that
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':Ve· ·are ··re.spojlsibie f_or y'oufi stenogi·apher 's' fees. .I' recall
when our_stenographer was employed I suggested to Burnett
Miller :Sr., I. believe, that we split -the cost and he declined to
do that-the result was that we paid the .stenographer for the
original copy.
I also note that yo_u charge for the premium your clients
paid on bonds before the Cir~mjt Co~rt, and Supreme Court
pf Appeals. I do not think that either of these items are
taxable costs.
You also include "fee for filing petition for writ of error~'
$1.50. As the Clerk of the Court of .Appeals did not include
any separate item for this I assume it is included in his lump
'',small fees-$5.00''.
If you deQ.v.ct .these items from your taxation it will leave
$204.4(f a dtffei:ehce~_of.$2.50-hetwecn your statement and tlmt
. of Mr. _Mil.I.er._ This is occasioned by your including in _the
costs, in the lower court, the taxed Attorney's fee of $2.50
which the Clerk of the lower court djd -not tax. It may be that
you are entitled to this attorney's fee.
If these criticisms meet with your approval I will ask Miss
Winston to let me have a check foi· $204.40 to cover the matter
of costs, which I· think is all, under any circumstances, your
·
·
·
.
clients are entitled to.
Very truly yours,
JOHN S. BARBOUR.
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COPY.··
LAW OFFICE
ALBERT V. RRYAN
Alexandria, Va.
June the Twenty-third, 1943.

John S. -Ba~bour, Esquire.:
Attorney at Law
Fairfax, Virginia.
Dear :Mr. Barbour:
· I .Jmve -yours of June 19 in regard to the costs in Martin
Brothers v. Winston.
As to the original stenographic charge, I think you will
recall that when I took the appeal I paid Martin Brothers'
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share of the stenographer's charge, and I also paid for a copy
to you. This was done because you said that Mr. Mille1·, Sr.,
had dccline<l to divide the costs with vou in the first instance.
My recollection also is that when I sought to get a copy you
insisted that we pay for your. copy. To this I had no objection.
However, the charge of $30.00 now included is justly due
by your client as a part of the costs. True, this amount was
paid to the stenographer and not to the Clerk. However, I
could have had the cle1·k copy the testimony and charge for
such copying into the transcript of the record. Undoubtedly
this would then have been included as costs. To save the
work of the clerk, as well ns to save time, I had the stenog1·apher furnish a copy and include it in the transcript. Under
these circumstances, Miss '\Vin~ton should pay for the copy,
irrespective of by whom it was done.
I think you are correct that the filing fee of $1.50 is probably included in the item of small fees· of $5.00.
However., as to tho bond pn~mium~, I think these are undoubtedly properly taxable, just as the premium on a forthcoming bond or attachment bond is a part of the costs.
I have talked with Mr. Martin in respect to the tests and
balancing of the heating and air cooling units. This work
cannot be done until all of the furniture is moved into the
.house, inasmuch as the operation of the air conditioning unit
is directly affected by the occupancy of the house, and no test
or balancing can be done until the future is in place. I talked
with tlie engineer of tliis subject.
If you will have Miss Winston get the equipment, running
and install her furniture I will hnve Martin Brothers and
their engineer make the balancing test as soon as
page 48 ~ I have word from you. As to the test of the heating system we will have to make other arrangements.
Without prejudice to either E\ide, and solely by way of
compromise, Martin Brothers is willing to allow Miss Winston the sum of $100.00 in lieu of all such tests, balancing,
guarantees, etc., mentioned in the arbitration award, as this
will be approximately the cost to tl1em of making the tests, etc.
·while you are arranging to settle the matter of the tests,
etc., please let me have check for coRts.
With kind regards, I am
Faithfully yours,

ALBERT V. BRYAN

Russell B. Martin, et als., v. Elizabeth B. Winston
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COPY.

Fairfax, Virginia
.July 1st, 1943.

In Re: Elizabeth B. 'Winston

v.

Martin Brothers
Mr. Albert V. Bryan
Attorney at Law,
Alexandria, Virginia.
My dear Albert:

•
In respect to the testu1g. Miss Winston does not think that
it is any duty of hers to get the equipment running, or to
furnish the house prior to the tests, and asks me to inquire
of you what you meant by the statement "as to the test of
the heating system we will have to make other arrangements".
After I have heard from you in this respect I will be able
to write you more fully in respect to the contemplated test
and her position in regard thereto.
Very truly yours,
JOHN S. BARBOUR.
page 50}

COPY.

Fairfax, Virginia.
July 7th, 1943.

In Re: Elizabeth B. Winston v. Martin Brothers
Mr. Albert V. Bryan
Attorney at Law,
Alexandria, Virginia.
My dear Albert:
I have as yet no response to Miss Winston's inquiry for
an explanation of the statement cl'ntained in your letter of
June 23rd that

Sup~eme Court of Appeals of Virginia .
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"As to the test o·f the beating system we will have to make
other arrangements''.
Very truly yours~
JOHN S. BARBOUR.
page 51
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OOPY.
Law Office
ALBERT V. BRYAN
,t\lexandria, Va.
July the Twelfth, 1943.

John S. Barbour,. Esquire,
Attorney at Law;
Fairfax; Virginia.. '
My dear Mr. Barbour:

·
· · · ··
I have yours of July 6th and 7th in regard to Winston 11•.
Martin Brothers.
·
·
As to the test of the heating system I should think we would
have to awai.t cold weather.

My delay in answering your· correspondence has been due
to my absence from the office attending a trial in A1·Jington
County which is still in progress.
With ltlnd regards, I am
Very truly yours,
ALBERT V. BRYAN.:.
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COPY.
Fairfax, Virginia.
•July 14th, 1943..
lti Re: Elizabeth B. Winston
V,

Martin Brothers.
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Mr. Albert V. Bryan
Attorney at Law
Alexandria, Virginia.
My dear Albert:
I am writing t.o give your clients, Martin Brothers, through
yo~ formal notice that Miss ··winston desires :Martin Brothers
to at once carry out the award oft.he arbitrators, as directed
to be reinstated by the judgment of the Supreme Court of
Appeals, and that she is extremely anxious t.hat the additional work to be done by Martin Brothers be done at once,
giving her reasonable notice as to when they will proceed
with the work.
Miss Winston also asks me to inform your clients that in
her judgment the heating and air-conditioning apparatus will
require considerable preparatory inspection and adjustment
before any reliable tests can be applied.
It is a matter of great importance to her that this work be
completed prior to August first.
Very truly yours,
JOHN S. BARBOUR.
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COPY.
Law Office
ALBERT V. BRYAN
Alexandria, Va.
J nly the Sixteenth, 1943.

Jolm S. Barbour, Esquire,
Attorney at Law,
Fairfax, Virginia.
Dear Mr. Barbour:
Martin Brothers plan a trip to the Winston property at
Culpeper but before going we would like to know that the
electric current is turned on in the house and that the gate
is unlocked so that we may obtain access to the premises.
If I can do so I expect to go with them. Our purpose is to
examine the premises and see what their present condition
is, to the end that we may decide just what ought to be done.
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I wish you would have the electririty made available, as
well as access to the premises.
With kind regards, I am
Faithfully yours,
ALBERT V. BRYAN
page 54
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COPY.
Fairfax, Virginia.
July 17th, HJ43.
In Re: Elizabeth B. Winston
"l,',

Martin Brothers.
Mr. Albert V. Bryan
Attorney at Law,
Alexandria, Virginia.

My dear Albert:
I have this morning your letters of Julv 15th and 16th,
relative to the above entitled matter. The" contents thereof
are being communicated to my client, who advises me tbat
the electricity has been turned on since Tuesday last, and that
she is ready for Mr. Martin to complete his part of the award,
but would like to have notice a day or two in advance so that
she will be there at the time.
In order to save time in this respect I would suggest that
you communicate directly with either Miss ,vinston or Mr.
Waite at Culpeper as to the date of any proposed visit, letting me have a copy of any such communication.
Very truly yours,
· JQHN S. BARBOUR.
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COPY.
Law Office
ALBERT V. BRYAN
Burke and Herbert Bank Bldg.,
Alexandria, Virginia.
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July the twenty-seventh 1943

C. M. Waite, Esquire~
Attorney at Law,
Culpeper, Virginia.
Dear Mr. Waite:
On Friday of this week Martin Brothers are planning to
visit the Winston property to examine the premises and their
present condition, for the purpose of ascertaining if the tests
stated in the arbitration awarcl can be fairlv made at this
time. Please have the electric current turnecl on and' sufficient fuel oil available for the furnace, as well as access to
the premises for us.
I hope to accompany my clients on this visit, and I would
like to have you present at the same time. Mr. Barbour suggested that I communicate directly with either vou or Miss
•
Winston.
·
This visit is made by my clients witl1out prejudice to their
right to decline to make the tests, or perform any other work,
mentioned in the arbitration, if it appears from an inspection of the premises or after starting the equipment, that the
building or any of its equipment has by neglect of the owner
or through delay occasioned by hor litigation or appeals become so deteriorated or in such defective or poor condition
as to make the tests or other work impracticable.
Please let me know at once if the premises will not be open
or the electric current or fuel oil will not be available on
Friday.
Very truly yours,
ALBERT V. BRYAN
cc. John S. Barbour.
page 56}

COPY.
Law Office
ALBERT Y. BRYAN
Alexandria, Virginia.
August the second, 1943.
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John S. Barbour~ Esquire,
Attorney at Law
Fairfax,· Virginia.
Dear Sir:
On July 30th, 1943, 1.Ir. Russell B. Bartin and !Ir. Irving
E. Martin, of Martin Brothers, together with a representative for the General Electric Oil Burner, went to the property
of :Miss Elizabeth "Winston near Culpeper, Virginia, pursuant to the notice of tlie intended visit given by me to you and
Mr. Waite, for the purpose of examining the equipment and
to do, if possible, any work or tests stipulated in the award.
I accompanied my clients, and Mr. Waite met us at the build·
ing with Miss Winston.
My Clients remained on the premises from eleven in the
morning until six thirty or seven p. m., examining the equipment and, making t]ie necessary tests. Mr. Waite and Miss
'Winston stayed there until about three or four p. m. I believe.
I beg to report that my clients have complied with the, requirements of the award~ in that, they have furnished and
installed all of the equipm~nt required in paragraph 275, as
directed ·in paragraph 18 of the award, and they have performed the tests 1·eqnired by paragrapl1 278 as also mentioned in paragraph 18 of the award, and they are now ready
to give the guarantee required in such paragraph 278.
I will be obliged if you will procmre from Miss Winston a
check for the balance of the moneys awarded to Martin
Brothers by the Supreme Court of Appeals of Virginia.
Mr. Waite was as usual most courteous and kind in his reception of us.
Very truly yours,
ALBERT V. BRYAN
ce Charles M. Waite,
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In Re: Martin Brothers
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Sept-7. 1943
l\fr. Albert V. Brya,1
Attorney at Law
Alexandria, Virginia.
My dear Albert:
Your letter of August 2nd, was received the day that I left
for my vacation and was at once forwarded to my client,
since which time she had had this work again inspected by
skilled engineers.
·
I, today, for the first time, have had an opportunity to talk
with my client and she advised me that these engineers report that they were unable to get the oil burner to burn continuously,
They also report that it is not possible to check the heating
system satisfactorily until cold weather to ascertain whether
it complies with paragraph 278 of the specifications in that
regard, nor whether an even temperature can be maintained
in the various rooms.
They also report that it was not possible to check the control system, because the existing temperatures were above
the upper limits of the thermostat. She reports that the
same condition existed the day that you and Mr. Martin were
there.
They suggest that we request your clients to furnish a
wiring diagram and a description of the operation of the
control, so that this information may be used in operating
·
the heating and cooling systems.
They also report they were unable to get the motor on the
hot water circulator for the radiator system to operate.
In view of these findings she finds it impossible to acquiesce
in your client's statement that they have complied with the
requirements of the award "in that they have furnished and
installed all of the equipment in paragraph 275, as directed
in paragraph· 18 of the award, and they have performed the.
tests required by paragraph 278, as mentioned in the same
paragraph, and are now ready to give the guarantee required
in paragraph 278".
In order to comply with paragraph 278 it is necessary not
only to furnish the equipment, required by paragraphs 248
to 277, inclusive, but it is necessary to make '' all necessary
adjustments so that each room shall receive within five degrees the amount of heat as indicated on the drawings, and
further guarantees that this equipment will maintain a temperature of 70° fah~enheit within the house when
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page 58 } the outside temperµture is zero fahrenheit", and
as required by parugraph 18 of the award your
client is hereby notified to do so at no additional cost to her.
I observe that you do not state that such adjustments have
been made, and our information is that it is impracticable at
present to ascertain with any degree of certainty that such
adjustments have been so made.
It occurs to me that the furnishing of the digram above
mentioned might be of assistance not only to your clients
but to mine also in ascertaining these facts.
:My clients stands ready to pay the judgment you refer to
when these conditions are complied with and given the guarantees thereby required as woll as that required by paragraph five of the award.
Very truly yours,
JOHN S. BARBOUR.
page 59}

COPY.
ALBERT V. BRYAN
Alexandria, Virginia.
September the Fourteenth, 1943.

John S. Barbour, Esquire,
Attorney at Law,
Fairfax, Virginia.
Dear Mr. Barbour:
In Martin Brothers v. Elizabeth B. ·winston, I beg to acknowledge receipt of yours. of September 7th, and I note that
your engineers advise that the beating system cannot be
checked until cold weather. In my letter of July 12th, I
· stated that I thought we should await cold wather for the
test of the heating system. You immediately replied that
your client wanted it done "at once". Accordingly we made
the tests before cold weather, just as you had directed. I
hardly think that Miss Winston can now complain on this
point.
On July 30th when Martin Brothers went to the Winston
property to check the heating plant, etc., the oil burner operated continuously, and the necessary tests on all of the
equipment were made.

Russell B. Martin, et als., v. Elizabeth B. Winston

6i

In my letter of August 2nd to you I stated that the requirements of the award had been complied with, and if I omitted
the word "adjustments" it was because I thought my statement expressed a full compliance with the award.
Personally, I think my clients have met the award in every
respect. However, I run forwarding your letter to Martin
Brothers for their comments, and I will advise you of their
attitude within the next few days.
"\Vith kind regards and hoping that you have had a pleasant summer., I run
Faithfully yours,
ALBERT V. BRYAN.
page 60}
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In re: Martin Brothers v. Winston
Oct. 1, 1943
Mr. Albert V. Brynn
Attorney at Law,
Alexandria, Virginia.

My dear Albert:
I am today in receipt of a letter from my client, who has
just returned from Texas. She requests that I call your attention to the fact that you have as yet not advised me of
the attitude of Martin Brothers in respect to the statements
and suggests made in my letter of September 7th as promised
by you.
Please let me hear from y9u in this regard,
Very truly yours,
JOHN S. BARBOUR.
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COPY.
ALBERT V. BRYAN
Alexandria, Virginia.

Supreme Court of Appeals of Virginia

68

October the Ninth, 1943.
John S. Barbour, Esquire,
Attorney at Law,
Fairfax, Virginia.
Dear Mr. Barbour:
Replying to yours of October 1st in regard to Martin
Brothers v. Winston, I beg to advise that my clients feel that
they have complied with the award iu every respect. They
will give the guarantee required in paragraph 278, as mentioned in paragraph 18. of the arbitration· award. I do not
know of any particular form that this guarantee should take,
but yon can accept this letter as such guarantee unless you
prefer· a more formal writing.
I hope you will have your client send us a check for the
amount due by her under the award and thus close the matter.
With kind regards, I am
Very truly yours, ·
ALBERT V. BRYAN.
Fairfax, Virginia.
October 22nd, 1943.
page 62
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re: Martin Brothers v. "Winston

Mr. Albert V. Bryan
Attorney at Law,
Alexandria, Virginia.
My dear Albert:
I have not replied earlier to yours of the 8th instant pending correspondence in regard thereto with my client, following which and referring to your letter of September 14th,
which made reference to your prior statement of July 12th,
that you thought we should await cold weather before making
the test of the heating system, and that my client insisted that
an immediate test be made. I now comment.
I think you have somewhat confused the import of that correspondence and what preceded it.
On June 12th I had written you that "my client will expect
Martin Brothers to comply with the terms of the award, requiring all guarantees, tests, balancing, etc., to be done".
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You replied on June 14th that your client would so comply.
On June 23rd you wrote me that this work (evidently referring to the balancing of the controls and ensuing tests
etc) could not be done until all furniture, etc., had been put
in place, and as to the tests of the beating system "we would
have to make other arrangements".
On July 1st I wrote in response thereto thnt Miss Winston
did not think it essential to furnish the house before making
the balancing tests, and asked for au explanation of your
statement that '' as to the heating tests other arrangements
would have to be made". (both she and· your client seemed
then to have been unaware that the balancing tests must await
suitable weather.)
No response to this inquiry was made until July 12th when,
in response to its repetition, you wrote that you thought
that the tests of the heating system would have to await cold
weather.
Following this, on July 14th, I gave you notice of my client's
desire that your clients at once carry out tl1e award of the
arbitrators, and that my client was extremely anxious that
the additional work be dqne at once; at the same time advising you that in lier judgment the heating and air-conditioning apparatus will require c01isiderable preparatory inspection and adjustment before any reliable tests could be applied, and that this work should be completed prior to August 1st.
page 63 ~ On July 16th, you wrote me that your cJient
planned a trip to the property, but before going
would like to know that the electric current was turned on·
and the gate unlocked so you could obtain access to the house;
that you would go with them and that their purpose was to
examine the property and installations and see its present
condition to the encl that they might decide just wlrnt ought
to be done. Certainly, this was no notice that any tests were
contemplated at the time of this visit.
I acknowledged this on July 17th requesting tlmt my client
be notified of the time of this exploratory visit, and that you
communicate with :Mr. ·wait in view of my contemplated absence on vacation.
On July 27th you wrote Mr. vVaite, as I requ_ested, stating
that you expected to visit the property on Friday of that
week-"to examine the premises and their present condition
for the purpose of ascertaining if the tests can be fairly made
at this time, and further that it was without prejudice to their
rights to decline to make the tests or perform any other

•
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,vork" under certain supposed hypothetical conditions, which
so far as I know never arose.
Certainly, this was no notice that the contemplated 'tests
were then to be made.
On August 2nd, you wrote me that you, with your clients,
together with a representative from the General Electric Oil
Burner had gone to the property, pursuant to prior notice for
the purpose of examining the equipment "and to do if possible anv work or tests stipulated in the award''. This was
evidently au afterthought on the part of your client, and not
pursuant to any notice given mine prior thereto.
In the same letter you stated that you remained on the
property from eleven a. m. until six-thirty p. m., examining
the property and making tests, and that Miss ·winston remained on the property until three or four o'clock. You furthe1· stated therein that your clients "have complied with the
requirements of the award, furnished and installed all the
equipment required * *> "' as directed by paragraph 18 of the
award, and have performed the tests required and are prepared to give the guarantee required''.
On my return from vacation, on September 1st, t11is letter
was on my desk with a notation of a copy to :ri.Ir. ·wait. In
the meantime, my client not havin~ seen or been apprised that
anything further than an exnmmation and exploration of
the property was being attempted, otherwise as indicated in
your two preceeding letters, was to say the least surprised
at the contents of this letter to me, communicated to her
through Mr. ,vaite, and had employed a competent engineer
to inspect the property for the purpose of ascertaining
wl1ether it had been balanced and tests thereof made, who
h;id reported to her that no proper tests had been made or
could have been made in the manner required at that time,
and also that a number of specific defects unremedied bad
been disclosed all as reported to you in my letter of September 7th.
page 64 ~ I feel sure that you will agree with me tlmt the
inspection made by your clients on July 30th, and
no e:v parte tests then made or attempted to be made by them,
complied with the tests and guarantees required by the award.
I have been advised tlmt the requirements for the inspecting and testing systems, such as were required, calls for an
actual demonstration in tlle presence of the owner or his or
her representative, that the system will meet the required
tests.
On behalf of my client I am now writing to demand that
the requisite tests be made in her presence, on a day and be•
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ginning at an hour to be stated, after reasonable notice
thereof, to the end that the methods used and the results of
such tests might be observed by her .and any competent heating and air-conditioning engineer she might desire to have
present.
Please let me have a categorical reply as to whether this
request will be complied with, following which, if it is in
the affirmative, I will try with you to agree on a day and
hour when the tests and any adjustments indicated thereby
·
could be made.
I again call your attention to what our engineer says is a
highly desirable, if npt an essentia~ in attempting such examination, tests and adjustments, to-wit: tlmt a wiring diagram and description of the operation of the controls, as indicated in my letter of September 7th, be furnished, none of
which have been supplied, as yet.
Very truly yours,

JOHN S. BARBOUR.
page 65
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COPY.
ALBERT V. BRYAN
Alexandria, Virginia
November the Fifth, 1943:

John S. Barbour, Esquire,
Attorney at Law,
]'airfax, ·virginia.
:My dear Mr. Barbour:
Replying to your recent letter in reference to Winston v.
Martin Brothers, I beg to repeat that my clients feel that
they have fully complied with the award in this case.
My letters to you in the summer clearly expressed our desire that the tests of the heating system be postponed until
winter, and your reply was equally clear that you wanted the
tests performed at once. Accordingly, I wrote you that we
would go to the Winston premises and make the tests, unless
we found tl1e equipment, by reason of the long delay caused
by Miss Winston, would not permit the tests. My clients did
go to the Winston property and make the tests while l\fiss
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Winston was there, although ahe left before they were completed.
.
vVithkind -regards, I am
Faithfully yours,
ALBERT V. BRYAN.
page 66}

COPY.
Fairfax, Virginia
November 11th, 1943.

In re~ Winston v. l\Iartin Brothers
Mr. Albert V. Bryan
Attorney at Law,
Alexandria, Virginia.
My dear Albert:
Yours of Novembe1· 5th came duly to hand, and acknowledgment thereof was. delayed pending_ the communication of
its contents to my client.
I note your statement that you wrote me that you would
go to the Winston premises and make- the tests unless you
found the equipment would not permit tl1e tests.
You are utterly mistaken in this regard, and I can not refrain from again calling your nttention to what you actually
said in that regard, to-wit:
On July 16th, you wrote me, that your '' client planned a
trip to the property *> "' * and their purpose was to examine
the property and installation and see its present condition,
to the end that they might decide just what ought to be done",
and on July 27th you wrote Mr. Waite of your purpose to
visit the 'Winston property '' to examine the premises and
their present condition, for the purpose of ascertaining if
the tests stated in the arbitration award can be fairly made
at this time", and aflding:
'' This visit is made by my clients without prejudice to their
rights to decline to make the te<;ts or perform any other work
if it appears from an inspection of the premises, or after
starting the equipment, that the building or any of its equipment has by neglect on * * or through delay 0 0 * become so
deteriorated • * * as to make the tests or other work impracticable.''
The object of this "trip" annd "examinl\tion" was apparently not a decision to make the required test, but to do
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nothing, certainly no test was ever made or attempted in her
presence, nor was she ever advised that such a test was in
progress or then contemplated.
Bv the direction of my client, I am writing now to say that
my ietter to you of October 22nd, quoting from your letters,
above referred to, show very clearly that your clients went
to the ·wins ton premises, not for the purpose of making the
. tests, contemplated by the award, but only to examine the
premises and their condition, for the purpose of ascertaining
whether such tests could fairly be made at that season of the
year, qualified by the warning:
page 67 ~ ''This visit is made by my clients without preju.
dice to their rights to decline to make the tests or
perform any other work, if it appears from an inspection of
the premises, or after starting the equipment, that the building or any of its equipment has by neglect * * or through
delay 0 ,i; become so deteriorated 0 0 0 as to make the tests
or other. work impracticable.''
@

f!j

She also requests that you have your clients send to me,
or to her, at ,vinston, Virginia, the wiring diagram and directions for operating the heating system controls, and that
they let me have a categorical reply as to whether the demand contained in my letter of October 2nd would be com-·
plied with as therein requested.
"\:Vith high regards, I remain
Very truly yours,
JOHN S. BARBOUR.
page 68
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COPY.
ALBERT V. BRYAN
Alcxand1·ia, Va.
November the 26th, 1943

Attorney at Law
Fairfax, Virginia.
Dear :Mr. Barbour:
John S. Barbour, Esq.,
Replying to yours of November 11th I beg to say that I
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have been delayed, as explained in my telephone call to your
office, by reason of the absence of l\Ir. Russell Martin from
his office.
· Without waiving our position that the tests have already
been made as required by the arbitration award in Winston
v. :Martin Brothers, I am advising my clients to make these
tests again, so as to reach some finality in this matter.
I would suggest that it be done the week of December 6th.
I hope you will have your engineer present and otherwise·
provided to end this controversy.
Please ask l\Iiss ,vinston to have the oil tank filled. On
our last visit we had to drive to Orange to get fuel oil for
the purpose of making tho tests on the heating system.
Let me know about the convenience of the week of December 6th to you and your client. Mr. Martin seems to think
that two days will be required, the house being entirely unheated when the tests are first undertaken.
Very truly yours,
ALBERT V. BRYAN.
page 69
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COPY.
Fairfax, Virginia.
December 4th, 1943.

In re: Martin Brothers v. Elizabeth B. Winston
l\Ir. Albert V. Bryan
Attorney at Law
Alexandria, Virginia.
My dear Albert:
Referring to yours of November 26th, relative to an appointment for the test, which has been the subject of correspondence for some time, I am only this morning in receipt
of l\Iiss Winston response to my letter, which though dated
November 29th was only received this morning having been
delayed in the mails.
Miss ,vinston advises mo that l1er engineer will be present
at the dwelling house on the morning of December 9th and
will expect Mr. Martin on that date. Owing to the delay I this
morning called your office by phone and left this informa-

Russell B. Martin, et als., v. Elizabeth B. Winston

75

tion for you in your absence and this is merely to confirm it.

V cry truly yours,
JOHNS. BARBOUR.
page 70}

COPY
ALBERT V. BRYAN
Alexandria, Virginia
· December the 7th, 1943.

John S. Barbour, Esquire,
Attorney at Law
Fairfax, Virginia.
Dear Mr. Barbour:
This morning I unsuccessfully attempted to reach you by
telephone to answer yours of December 4th in regard to ~far.
tin Brothers v. Winston.
Your letter reached me yesterday and I immediately com·
municated with my clients. Last night they called me stating
that December 9th would not give them time to prepare for
the tests, etc. I asked your secretary this morning to notify
you and your engineer nt once so that the engineer would not
attend on December 9th..
However, December 16th will be m1 agreeable date. If you
will have your engineer present at the "Winston premises on
December 16th, in th morning, l\Iartin Brothers will have
their engineer also present, and the test will be made.
In order to do this, it will be necessary for Martin Brothers
to have access to the premises on Wednesday, December 15th,
and possibly on Tuesday, December 14th, because certain pre.
liminary examination nnd heating will have to be done in
order to have the test on December 16th.
I am asking that you particularly ascertain that the fuel
oil tank is full, and that the electric current is available. We
lost much time on the tests last summer because the supply
of oil was insnfficient.
Kindly let me know (1) whether December 16th is agree.
able; (2) if access to the premises may be had on December
14th and 15th, nnd (3) that the fuel oil and electric current
will be provided.
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With kind regards, I am
Faithfully yours,
ALBERT V. BRYAN.
(Pencil notation)
On Dec 15 l\fiss Winston telegraphed Martin Bros of inability of her Engineer to attend on ape of illness, but they
insisted on coming
.
page 71}

COPY.
Fairfax, Virginia
pecember 7th, 1943.

MEMORANDUM FOR MR. BARBOUR:
l\fr. Albert V. Bryan called and stated that his client could
not make the tests at the Winston property on December 9th,
but they could go on the 16th, and that he, l\Ir: Bryan, was
writing to Mr. Barbour today to this effect.

K. J. M.
page 72 ~

COPY.·

Memorandum for Mr. Barbour, December 8th, 1943, nt 4 :00

P. l\i.

.

Miss "Winston called again from Culpeper, stated that sho
had seen you, but also wanted to leave another message for
you:
She wishes you to call Mr. Albert Bryan when you get in
the office and have him Mil Martin Brothers and then call
you back as to whether :Martin Brothers expect to be at the
Winston residence on Deceµiber 14th, and if you do expect
to be there on December 14th will you call her at Culpeper
6716. She stated that she did not wish :Martin Brothers to
know that she will have the engineer tbere on the 14th, 15 and
16th, but if they intend to be there on those days she wished
·
to have her engineer tliere.
MRS. MAY
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COPY.

Fairfax~ Virginia,
December 9th, 1943.
Memorandum for l\fr. Barbour:
Mr. Albert Bryan called this morning, December 9th, at
9 :30 A. M., and stated that he had contacted Martin Brothers

and they would be at the Winston property on Tuesday, December 14th, at 11 :00 o'clock A. l\f., that they would be there
again on edncsday, December 15th, and again on Thursday,
December 16th, this is the information he promised you yesterday over the phone.

,v

KATHERINE J. MAY
page 74
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COPY.

Law Office
ALBERT V. BRYAN
Alexandria, Virginia
December the Ninth, 1943.
John S. Bnrbour., Esquire,
Attorney at Law,
Fairfax, Virginia.
Dear l\fr. Barbour:
Referring to Winston v. :i\Iartin Brothers I have not yet
received an answer to my request, stated in mv last two letters to you; that the fuel oil tank be filled at the ,vinston
premises before Martin Brothers go there next week.
May I have an answer?
Very truly yours,
ALBERT V. BRYAN

78

Supreme Court of Appeals of Virgiuiu

page 75 ~

COPY.
Fairfax, Virginia.
December 10, 1943.

.Mr. Albert V. Brvan
Attomey at Law,·
Alexandria, Virginia .
.My dear Albert:
I have yours of December 9th. You may rest assured that
pursuant to your request the fuel tank will be full, the electric
current available and that access of your clients to the premises may be had on December 14tll and 15th, as well as the
16th, though my client states that your clients already have
keys which will enable them to enter the premises.
Of course, you ·understand that the fuel oil, etc., incident
to these tests, will be furnished at the cost and expense of
your clients under the terms of the contract.
Very truly yours,
JOHN S. BARBOUR.
JSB:kjm
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COPY.
ALBERT V. BRYAN
Alexandria, Virginia.
January the Fourth, 1944. ·

John S. Barbour, Esquire,
Attorney at Law,
Fairfax, Virginia.

:hh• dear Mr. Barbour:
·on December 16th Martin Brothers performed all of the
tests etc., required by the arbitrators in respect to the equipment in the ,vinston property.
The tests established that the equipment was adequate and
complied with the requirements of the arbitration award.
:My client supplied a new motor on one of the circulating
pumps, the cost of which was $16.50. The first pump was
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originally in good working order and condition, but by reason of the delay in the determination of this matter, caused
by your client's litigation~ the new pump was necessary. Consequently it would seem only fair that Miss ·winston pay for
the new pump.
Please accept this letter as formal demand for the payment
of the new pump and for the payment of the monetary judgment awarded against Miss "Winston by the Supreme Court
of Appeals of Virginia.
Very truly yours,
ALBERT V. BRYAN
page 77
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COPY.
Fairfax, Virginia
January 6th, 1944.

In Re: "Winston v. l\fartin Brothers
Mr. Albert V. Bryan
Attorney at Law,
Alexandria, Virginia.
.
My dear Albert:
I have yours of January 4tl1, 1944, and have communicated
·
the contents thereof to mv client.
My understanding is that at the time that this test was
made the engineer that my client experted to have present
could not be present due to i11ness; that this fact· was communicated to your client and a postponement thereof suggested; that this suggestion was disregarded and your client
again insisted on an exparte test.
I am also under the impression tlrat my client has since
that time not been able to get. her engineer to make the test
on account of this illness, and as soon as he has recovered
she will have the test made by him, of which your client will
be duly notified.
Very truly yours,
JOHN S. BARBOUR
JSB:kjm
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ALBERT V. BRYAN
Alexandria, Va.
January the 17th, 1944

John S. Barbour, Esquire,
Attorney at Law0
Fairfax, Virginia.
Dear Mr. Barbour:
A reply to yours of January 6th in ·winston ,z,. l\Iartin
Brothers has been unavoidably delayed.
My clients have now compJied in every respect. with the
award of the arbitrators, and we sJiall expect payment by Miss
Winston. I hope she wiH not endnnvor to protract this matter further. No notice of ilie alleged inability of Jier engineer to appear at the test was given until ten o'clock on
the night preceding the morning set for the test, too late to
make any further postponement.
With kind regards, I am
Faithfully yours,

ALBERT V. BRYAN
page 79}

COPY.
Fairfax, Virginia.
February 15th, 1944.

Mr. Albert V. Bryan
Attorney at Law,
Alexandria, Virginia.

In Re: l\fartin Brothers v. Winston
l\fy dear Albert:
·Your letter of ,Januarv 17th came duly to hand and was
promptly forwarded to. my client. An earlier response
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thereto has not been possible owing to the illness of the engineer, followed by other illness in his family, and it is only
within the past few days that M:iss vVi11ston has been able to
have the heating outfit examined and tested hy him.
The result of his. examination and test developed that the
air quantities to bedroom 2 on the first floor and ·bedroom 3
on the second floor were exceedingly short, and should be readjusted as to the quantities delivered.
There were various other defects developed of more or less
importance, but apparently none of which cun not be relieved
by proper adjustment., and she suggests tllat some early day
be fixed on·which Martin Brothers' engineer might be able
to meet her engineer, who is a resident of Richmond, on the
property and go over the situation with a view of having
your client put the system in proper condition.
Miss "Winston writes:
"Please get them to set a date for coming hack that they
can keep, as it is a lot of trouble and expense to change dates.
Tuesdays or Thursdays seem to suit my engineer best.
"\Vednesdays he is always busy.''
She aiso writes:
"You wrote l\Ir. Bryan September 7th. October 22, and
Nov. 11th, 1943 to have l\Iartin Brothers send me a wiring
diagram and description for operating the heating and cooling system. On leaving the building December 16, 1943 I
called their attention to this and they promised to send these
and also tI1e special wrench and measure for the oil tank, but
none of them have as yet been received. Wiring diagrams,
parts book, instruction books for operation, and necessary
tools are always furnished with every farm and other machines.''
~

I trust that your client will be able to meet all
of these suggestions to the end that we will be able
to get this matter finally adjusted.
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Very truly yours,
JOHN S. BARBOUR
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COPY.
Law Office
ALBERT V. BRYAN
Alexandria, Virginia.
February the Sixteenth, 1944.

John S. Barbour, Esquire:
Attorney at Law,
Fairfax, Virginia.
Dear Mr. Barbour:
This morning I have yours of February 15 in regard to
Martin Brothers t'. " 7inston.
My clients feel that tht>y have in every way complied with
the award of the arbitrators, as I have heretofore written
you, and, therefore, the further demands of :llliss ·winston will
not be granted. Moreover we shall expect her to pay without
further delay the amount of thll monetary award adjudged
against her by the arbitrators and by the Supreme Court of
·
Appeals.
With kind regards, I am
Very truly yours,
ALBERT V. BRYAN
page 82
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COPY.
'Fairfax, Virginia.
April 12th, 1945.

Mr. Albert V. Bryan
Attorney at Law, ·
Alexandria, Virginia.

bi Re: Mnrtin Brothers v. Winston.
My dear Albert:
I am referring to your letter of February 16th, 1944., in
which you indicate that your clients feel that they have in
every way complied with the award of the arbitrators.
Acting on the instructions of my client I am writing to
advise that in accordance with my letter of February 14th,
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1944 her contention is that this award has not been complied

with in the particulars therein stated, nor have they furnished her with any statement showing the results of any
tests they claim to have made nor with the wiring diagram,
etc., as requested ili said letter, and that the cement flooring
in the cellar does not comply with the terms of the award.
From this it is evident that a controversy has arisen subsequent to the award as to w]1ether it has be'en complied with,
.and pursuant to the contract of arbitration it is necessary
for this controversy to be submitted to the same arbitrators
who made the award. I am therefore writing to ask tllat your
clients will join her in a request that these same arbitrators
assemble and pass on these differences at as earlier a date
as may be agreeable to them and to us.
I would also call your attention to the fact that Miss Winston having had the oil tank fiJl~d, pursuant to your request
of November 26th to enable }.[:r, Martin to make this desired
tests, that he bas not compenSRted her therefore as noted in
my letter of December 10th, 1943, the cost of which was
$38.00.
Awaiting your early response I remain
Very truly yours,
JOHN S. BARBOUR.
page 83}

COPY.·
Law Office
ALBERT V. BRYAN
Alexandria,. Va.
April the seventeenth, 1945.

J obn S. Barbour., Esquire,
Attorney at Law,
Fairfax, Virginia.

Dear Mr. Barbour:
This morning I have yours of April 12th in regard to
Martin Brothers 1,. '\Vinston. The letter was here yesterday
but by reason of our trip to Culpeper I did not get to it.
My recollection of this case is so clim that I will have to
ask for time to read the file before advising my clients in respect to your request. I am sending a copy of your letter to
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Martin Brothers and I will go through the file just as soon
as I can, writing you at my first opportunity.
Very truly yours, .
A. V.B.
(Albert V. Bryan)
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COPY.
ALBERT V. BRYAN
Alexand1·ia, Va.
April the 21st, 1945.

John S. Barbour, Esq.,
Attorney at Law,
Fairfax, Va.
Dear Mr. Barbour:
· In further reply to yours of April 12th, 1945, relating to
Miss 'Winston's assertion that Mnrtin Brothers have not complied with the arbitration award, I beg to say that I have
completed my examination of the file as well as conferred with
my clients o:n the subject.
:My clients have in every respect complied with the award,
just as I advised you in my letters to you of January 4th,
1944, January 17, 1944, and February 16, 1944. :Miss Winston
obviously has not complied, in that, she has not paid the
amount adjudged against her by the Supreme Court of Appeals when it reinstated the award.
We do not agree that an actual controversy exists as to
whether the award ]ms been complied with. Miss Winston's
present claims are frivolous ai1<l ummbstantial. Therefore,
we must decline your request to join your client in asking the
arbitrators to assemble and pass on the claims of Miss Winston.
·
·
Please accept this letter as another demand for pavment
of the judgment entered against l1er by the Supreme Court.
,vith kind regards, I am
Very truly yours,
ALBERT V. BRYAN
P. S. I do not have an avnilable copy of my brief in the
Constitutional Convention case but Charles Pickett Juts one.
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COPY.
Fairfax, Virginia.
l\Iay 19th, 1945

Mr. Albert V. Bryan
Attorney at Law,
Alexandria., Virginia.

In Re: :Martin Brothers v. Winston.
l\Iy dear Albert:

.
Enclosed I am handing you a copy of a motion, to revoke
the rule to submit in this matter, insofar as it has any application to the confroversy now existing between our respective clients, relative to items 5 and 18 of the award, which I
expect to present to Judge Alexander on June first.
I have selected this day without prior conference with you
or with Judge Alexander as we all expect to be in Culpeper
on that day in connection with the Wager matter.
I expect to send you, in a day or two, a copy of the motion
in ,J,Vager's Execittor v. Wa.,qer's Executor, and others, that I
shall subm~t the same day,, asking that at least fifty percent
of the funds nQw in the bands of either the Commissioner or
the Executor may be distributed to tlie Wager beneficiaries.
Very truly yours,
JOHN S. BARBOUR.
page 86}

COPY.
Law Office
ALBERT V. BRYAN
Alexandria, Virginia
l\Iay 22nd, 1945

,John S. Barbour, Esquire.,
Attorney at Law,
Fairfax, Virginia.
Dear Mr. Barbour:
Yours of May 19th reached me yesterday, in whi<'h vou enclosed copy of a motion in Martin Brothers v. Winston to
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revoke in part th~ submission of the Arbitration agreement.
This step involves litigation and I am not presently retained or authorized to act for Martin Brothers in such matter. Therefore, as you are initiating a new proceeding, notice or other process will have to be served on my clients
rather than on me. I mention this too because jurisdictional
questions may arise which should not be waived.
I do not understand what Judge Alexander would have to
do with this case.
\Vith kind regards, I am
Faithfully yours,
ALBERT V. BRYAN
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.COPY.
Fairfax, Va.
May 23rd, 1945.

Mr. Albert V. Bryan
Attorney at Law,
Alexandria, Virginia.

In Re: Martin Brotlwrs v. Winston.
My dear Albert:
I have your favor of the 22nd, in re: Martin Brothers v.
Winston and have noted the same.
I do not agree with you that this. is a new litigation.
Noting your reference to Judge Alexander. The notice
on its face states that the motion would be made before Judge
Browning. The use of the title, Judge Alexander, in my letter of May 19th was an obvious typographical error.
Very truly yours,
JOHN S. BARBOUR.
page 88
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COPY.

Law Office
of
ALBERT V. BRYAN
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June the Second, 1945.
John S. Barbour, Esquire,
Attorney at Law
Fairfax, Virginia.
Dear Mr. Barbour:
In the matter of Winston v. l\fartin Brotl1ers, before talking with my clients, please let me know if I am correct in
my understanding of our conversation in Culpeper yesterday,
that you '' are willing to proceed either before the arbitrators
or in court to assert your present claims, and that the pending motion is intended only to revoke the rule of court on the
arbitration agreement insofar as it pertains to arbitration of
controversies arising concerning the performance of the origirial award.
With kind regards, I am
Very truly yours,
AI,BERT V. BRYAN
page 89}

COPY.
Fairfax, Virginia,
June 6th, 1945.

Mr. Albert V. Bryan
Attorney at Law,
Alexandria, Virginia.

In Re: Martin Brothers v. Elizabeth B. Winston
My dear Albert:
Yours of the 2nd instant in re: the matter of Martin
Brothers v. Winston came duly to hand.
You are correct in your assumptio11 that the pending motion is intended onlv to revoke the rule of court on the arbitration agreemen{ insofar as it pertains to controversies
arising concerning the performance of the original award.
You are not correct in assuming that we are willing to proceed either before tl1e arbitrators or the court. It is our purpose to insist upon the revokation of tlie rule to the extent
above indicated, and in order that there may be no misunderstanding, either on your part or that if your clients, I am
. today mailing them a copy of the order of the court entered
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on June first last, on our motion, a copy of which has heretofore been delievered to you and is now in your possession.
Pursuant to my promise I am herewith handing you a copy
of the order as entered on June first.
Upon reading it more carefully, after getting to my office,
I find that there are some typographical errors therein, which
I have undertaken to correct, the corrections appearing in ,
parenthesis.
Very tmly yours,
JOHN S. BARijOUR,
page 90 ~

COPY.
Fairfax, Virginia
June 6th, 1945.

Martin Brothers,
1609 Conn. Avenue> N. "\V.,
Washington, D. C.

In Re: Martin Brothers 1.1•. Winston.
Gentlemen:
I am herewith Iianding yon a copy of an order entered by
the Circuit Court for Culpeper County, in the matter of Martin Brothers v. Winston, on June first last, as well as a copy
of a letter I have today addressed to your counsel, which are
self-explanatory.
Very truly· yours,
JOHN S. BARBOUR.
JSB:kjm
copy to:
Albert V. Bryan Esq.1
Attorney at Law,
Alexandria, Virginia.
J'
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COPY.
Fairfax, Virginia.
June 21st, 1945.

Honorable Alexander T. Browning,
Judge, Circuit Court, Culpeper Co.
Orange, Virginia.
['11,

Re: Martin Brothers 1.1. Winston

My dear Judge Browning:
I have just been advised that at the calling of your docket
at Culpeper on the 18th instant, in response to a query by Mr.
Waite as to when you would hear our motion to revoke the
rule in Martin Brothers -z.,. ·winston, you stated that you were
waiting to hear from me to set the day.
It was my understanding, when this matter came before
you, that you could not set a day until after you had been to
Fluvanna, or some other court. I am writing to say that any
day this month or the early part of the ~ext would suit me.
l\fy client is extremely anxious to get this litigation :finally
: disposed of.
Very truly yours,
JOHN S. BARBOUR.
page 92}

COPY.
ALEX..f\.NDER T. BROWNING
Orange, Virginia.
June the 22nd, 1945.

Hon. Jno. S. Barbour,
Fairfax, Virginia.
Dear Mr. Barbour:
Yours of yesterday to and in re: motion in Martin Brothers
v. Winston.
·
I could hear this matter on Tuesday July 3rd, if that date
suits you gentlemen.
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·wm you please contact Mr. Bryan and advise me as to
whether that date would Ruit vou both.
·with kind personal regards:
Yours sincerely
ALEXANDER T. BRO"\VNING.
page 93
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Law Office
ALBERT V. BRYAN
Alexandria, Virginia.
June the Twenty-second, 1945.

Hon. A. T. Browning,
Judge of the Circuit Court,
Orange, Virginia.
My dear Judge Browning:
·
This morning I have from :Mr. Barbour a copy of his letter of June 21st to you in regard to Martin Brothers v. vVinston.
On the 12th of June I filed a motion for a bill of particulars,
sending opposing counsel a copy and I will need the information therein sought in order to file a pleading to the pending
motion of Miss Winston. Just as soon as the particulars
are furnished I will file a pleading for Martin Brothers and
agree to an early date for its disposition.
Mr. Robert Button of Culpeper is associated with me in
this matter.
Of course, until the bill of particulars is furnished and our
pleading filed, we cannot agree upon a date.
"\Vth kind regards, I am
Very truly yours,
ALBERT V. BRYAN.
cc; John S. Barbour, Esq.,
Fairfax, Virginia. ·
Robert Button, Esq.,
Culpeper, Virginia.
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COPY.
Law Office
of
.ALBERT V. BRYAN
Alexandria, Virginia

June the 25th, 1945.
John S. Barbour, Esquire,
Attorney at Law,
Fairfax, Virginia.
Dear Mr. Barbour:
,As I told you over the telephone today I cannot come to
Culpeper July 3rd. I have not been well and am trying to
lessen my trial work for awhile. For that reason I have
withdrawn from several pending cases and I shall have to
withdraw from the case of Martin Brothe1·s and Elizabeth B.
Winston as I indicated to you.
I have to attend the Virginia bar examinations in Roanoke
this week but return Friday when I will have my clients retain other counsel and I will transmit my withdrawal to Judge .
Browning.
In the meantime I assume nothing will be done in the case.
Very truly yours,
ALBERT V. BRYAN.
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COPY.
Fairfax, Virginia.
June 25th, 1945.

Hon. A. T. Browning,
Judge of the Circuit Court,
Orange, Virginia.

bi Re: Martin Brothers v. ·winston.
My dear Judge:
I have yours of the 22nd instant, advising me that you could·
hear our motion to revoke .the rule in Martin Brothers v.
Winston on July 3rd, and by the same mail I have a copy of
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Mr. Bryan's letter to you dated June 22nd in regard to his
motion for a Bill of Particulars.
Acting on your suggestion that I contact Mr. Bryan I immediately called him by telephone and stated to him the contents of your letter. He stated that it was impossible for him
to take this matter up on July 3rd, inasmuch as he had a
murder case in Alexandria set for that time. He also indicated that it would scarcely be possible for him to take this
matter up prior to July 19th. On my insistence that my clients
should not be subjected to such a delay he brought up the
question of his motion for a Bill of Particulars. I told him
that by reason of the correspondence which had already taken
place between us, calling particular attention to my letters
to him of September 7th, 1943; October 22nd, 1943, February
14th, 1944, and April 12th, 1945, all of which were in his possession, that he already knew all of the grounds for the motion that I expected to rely on except that the arbitrators
previously selected may be and probably are ·prejudiced
against my client by reason of the criticism leveled against
them in the pleadings in this court, and in the court of Ap·
peals; that we thought the motion set out the grounds thereof
with sufficient particularity, but if your Honor ordered a
further statement that the letters above stated would be filed
in response thereto, and that we would file no Bill of Particulars unless ordered.
I also told him that unde1· no condition could I consent to
heuings on different days for his motion for a Bill of Particulars and ours to revoke the submission.
In the course of this conversation he stated that independent of this he had about determined to ask his clients to permit him to retire from the case and employ other counsel
owing to pressure of other business and his health; that he
was writing such a letter today and was compelled "to leave
today for Roanoke to attend a Bar examination there, and_ requested me to await his return. Under these circumstances
I feel compelled to accede to his request in that connection.
As soon as I hear further from Mr. Bryan I will communicate with you further.
Very truly yours,
JOHN S. BARBOUR.
·copy to:
Mr. Albert V. Bryan
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COPY..
Law Office
ALBERT V. BRYAN
Alexandria, Va. .
June the Twenty-eighth, 1945.

Hon. A. T. Browning,
Judge of the Circuit Court,
Orange, Virginia.
Dear Sir:
Because I have not been feeling well I have found it necessary to lessen my trial work, and for that reason, with their
permission, I am withdrawing as counsel for Martin Brothers
in the Winston matter, and Messrs. Hiden, Bickers & Button
will represent Martin Brothers. I am forwarding my file to
the new counsel and just as soon as they familiarize themselves with the issues of the pending proceeding, I am sure
they will communicate with you and opposing counsel.
Very truly yours,
ALBERT V. BRYAN.
cc: John S. Barbour, Esquire,
Attorney at Law,
Fairfax, Virginia.
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This certificate was received by me, this 17th
day of November, 1945, and is signed and sealed
by me this 17th day of November, 1945, at Orange, Virginia,
after due notice to all parties in said case.
ALEXANDER T. BROWNING (Seal)
Judge of the Circuit Court of
Culpeper County, Virginia.
Seen & form not objected.

C. M. WAITE.
·Nov 16-45
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Virginia :
In the Circuit Court of Culpeper County.

l\fartin Brothers

v.

Elizabeth B. Winston.
CERTIFICATE OF EXCEPTION #2.
I, Alexander T. Browning, Judge of the Circuit Court of
Culpeper County, Virginia, after notice in writing to all
parties in the above entitled case, do hereby certify that the
following proceedings and rulings of the court, and arguments of counsel on behalf of Martin Brothers and Elizabeth B. Winston, respectively, as hereinafter denoted in the
stenographic report herein included, containing twenty-four
(24) pages with the initials of tl1e Trial Judge "A. T. B."
written on the first and last pages thereof, is all of the proceedings, rulings of the Court and arguments of counsel tlmt
was introduced on the hearing of this case before the Court
on the 27th day of September, 1945.
And I further certify that said stenographic report correctly shows all the rulings, objections and exceptions with
the grounds thereon made on the hearing of the said case before tl1e Court, and correctly shows all of the other incidents
on said hearing.
ALEXANDER T. BROWNING,
Judge of the Circuit Court of
Culpeper County, Virginia.
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In the Circuit Court of Culpeper County, Virginia.

Martin Brothers, Plaintiff,

v.

Elizabeth B. Winston, Defendant.
Culpeper, Virginia,
Thursday, September 27, 1945.
This cause came on for hearing before l\Ir. Justice Alexander T. Browning, beginning at 11 :10 o'clock a. m.
Appearances: Burnett l\Iiller, Jr., Esq., nnd Robert Button, Esq., for the Plaintiff. John S. Barbour, Esq., and
Charles M. Waite, Esq., for the Defendant.
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PROCEEDINGS.
The Court: Counsel has just handed me an amended answer which he has asked leave to file. Is there 'any objection
to the filingi
·
Mr. Barbour: No objection, except that I ask permission
to read it.
The Court : Very well.
All right, gentlemen, you may proceed.
page 100 ~ Mr.. Barbour: If your Honor please, we wish
to move to strike both the original answer and
the amended answer, as not offering any defense to the motion made.
It seems to me, if your Honor please, and I say this with
all proper respect, that counsel has misconceived the whole
purpose· of this motion and its effect. ·what we are as!{ing,
if your Honor pl.ease, is not that tl1is Court pass on the merits
of any controversy between us, but that your Honor free our
hands so that we will not be limited to a single feature of the
controversy that is actually existing.
The controversy in this case arose over a building contract, and it was submitted to arbitration, and the arbiters at
the hearing made an award under that arbitration which
passed on certain questions w11ich had arisen but which required further work to be done. Now, it is very evident, if
your Honor please, that if that would be done, this controversy would not be here at all. '\Ve would be free, then, to
go ahead and contest, first, whether or not the work had been
done as required by the award, whether or not the guarantees had been given according to the award, and whether or
not the guarantees, if given, had been breached.
So, there are three aspects of this controversy, two of
which could be passed on by the arbiters under that awardI mean under the supplementary provision which provided
that if any controversy should arise as to whether
page 101 ~ or not the award h~d been complied with, should
be submitted to othe arbiters. But that gave the
arbiters no power to pass on the guarantee, which is •collateral to it entirely and not within the control of the arbiters
at all.
The arbiters could pass on the question of whether the
award had been complied with, whether or not the work required by the award had been done, but could not pass on
the question of whether or not the award had been breached.
That was the situation with which we were met. We wanted
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to put in all three of those proofs-that the award had not
been complied with in certain particulars which we name;
second that the guarantees had not been given; and third,
that the guarantees, if given, had been breached.
Now, of course, to avoid the necessity, when we came into
court on such a pleading as that, of being confronted with
the proposition that you cannot present two of your claims
because you have agreed to arbitrate, we thereupon asked
them to join with us in submitting those questions that were
within the purview of the arbiters to pass on them, and they
declined to do it.
Then they asked for a bill of particulars, and we, pursuant
to the order of the court, filed the bill of particulars, stating
how this controversy arose, within the purview of this statute.
Then, having got the bill of particulars, they came in and
· demurred. They demurred that it was not compage 102 ~ petent for this court to pass on. whether or not
that award had been complied ·with, and in that
we agreed with them. It is not competent for this court, in
the present state of this case, to pass on those two questions.
It can only be passed on by the arbiters themselves, or in a
suit instituted independently of it to carry out an award.
All of those mn tters were discussed in the opinion of the
court, in the briefs of counsel, and on that account alone did
the court hold that there was no uncertainty about the award,
because it left it open as to whetber or not the guarantees
must be complied with. If they had not left it so open, the
award itself would have been open to question.
All that these pleas as amended present, if your Honor
please, is that they have complied with the award, and they
want your Honor to pass on that question, whether or not
they have complied with the award.
It is our position that if we have to go into that question,
we are just wasting time on a question on which your Honor
has no jurisdiction in the present state of the case, and all
of us have agreed from the beginning down to this good day
that it was beyond the jurisdiction of your Honor.
For that reason, I do not see the use of trying to take evidence here to show that the Plaintiffs here think that they
have agreed with the award. It is equally plain
page 103 ~ that our clients claim they have not, and if that is
not a controversy in respect to that position, I do
not know how you are going to present a controversy, and the
very pleading that they filed shows that fact.
For that reason, we ask that the answers be stricken,
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whether on a demurrer or a motion to strike. But that leaves
out of the jurisdiction of the eourt the question of whether
or not those awards, even if givenThe Court (interposing): The guarantees?
Mr. Barbour: -the guarantees, even if given, have been
breached.
What we are trying to do is to get this whole case in such
shape so that the whole case may be presented to a competent
jurisdiction and the whole matter passed on at once.
We respectfully submit, if your Honor please, that the motion to strike this answer should be sustained.
Mr. l\filler: If the Court please, I respectfully, if you
please, submit that counsel for l\Iartin Brothers are very
well conscious of the purpose or' this proceeding. We agree
with Mr. Barbour that lie is iu the wrong forum, and have
attempted to set forth that fact from its inception.
Now, if Mr. Barbour's contention is true, that this court
has no jurisdiction, then why is be so anxious to avoid the
arbiters on his motion before this court 7 We submit that
there were only two issues left open and on those
page 104 ~ two issues the answer denies that the award had
.not been complied with; and he attempted to set
aside that portion of the rule 1·equiring those two items that
the arbiters required, so as to free his hands and get away
from the arbiters.
Now, if the Court please, that is exactly what Miss Winston has been trying to do since the inception of this case,
is to get away from the arbiters and get into law. The award
of the arbiters, I respectfully submit, has tied her hands in
that regard. All controversies between :Miss Winston and
Martill' Brothers were decided by the arbiters and they were
only required, if you please, to make a test. The answer sets
up the fact that that test was made.
They further allege tllat a guarhntee as to the floor in the
basement was not given, which was required by the arbiters;
and the answer sets up that the guarantee would only be for
the purpose of a year and that more than a year has elapsed
from any date you figure it. So that we respectfully submit
that there is no controversy. If there is a controversy it
should be submitted to the arbiters, as they have been bound
and agreed to do.
Now, to set aside this rule, to permit lliss Winston to go
into a court of law, is exactly in violation of the agreement
which she made with the a1·biters.
Now, the correspondence will show and the evidence will
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show that :Martin Brothers did, in fact, not only
make one test, but made two tests, and that is
all that the arbitration agreement required of
them. They did not require that they had to make a test in
the presence of Miss Winston or satisfactory to Miss \Vinston, or anything else. It provided that they had to make a
test.
:Miss \Yinston wrote to counsel for Martin Brothers, re_.
quiring that the test ho made and they stated that the weather
was not suitable. But on the insistenceThe Court (interposing): It·is my information that a test
has not been made.
Mr. Miller: They set that up, but that is not grounds for a
rule unless they submit evidence to sho,v that it has not been
made. She docs not say anything in the answer about whether
or not the test has been made specifically.
The evidence will show that two tests have been made.
I respectfully submit that the motion to strike is certainly
not proper nt this stage. We certainly cannot say that
merely because one party alleges in an unsworn pleading,
merely on a motion, that the test were not given, that this
Court can strike the Defendant's answer denying it and grant
the motion without a hearing of evidence on it; and that is
the effect, if you please, of :Mr. Barbour's motion.
I submit that the evidence will show that two tests were
made.
The only other contention is that the guaranpage 106 ~ tce-tlle one year's guarantee of the floor in the
basement was not given, and he alleges in his motion that, if given, was breached. If that bo true, if tho Court
please, then it was submitted to the arbiters in the first instance. If it was breached from the inception, tho floor has
been in for more than a year at the time arbitration was had.
It was more than a year from the time of Mr. Bryan's last
letter to Mr. Barbour.
The Court: Admittedly the guarantee was not executed.
Mr. Miller: But the year had expired. He said it was
breached from its inception. Breached from its inception was
more than a year. The arbiters met more than a year after
the floor had been laid. It was more than a year after 1\Ir.
Bryan's last letter to Mr. Barbour, saying, "My clients have
complied in every way with the award".
·
Nothing more was beard from Miss Winston or her counsel for about fourteen mouths-certainly more than a vear
after that letter was written. A year's guarantee cannot
continue indefinitely, and from any date that you figure, the
page 105
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year's guarantee had expired. Even if it had not, the proper
tribunal to pass upon that question would be the arbiters
themselves, and not the Court, because the agreement provided that future controversies, including whether or not the
award had been complied with, should be submitted to the
arbiters-not to the Court.
Now, we respectfully submit tbat there has been
page 107 } no denial to arbitrate. The mere refusal to unite
with Miss Winston in calling· the arbiters, we
submit, and have heretofore submitted, is not a refusal to
arbitrate. A person does not have to admit that a frivolous
claim is an actual dispute and thereby lose his legal rights
by it. Martin Brothers have always contended that there
was no actual dispute. But if there is any dispute, the proper
tribunal is the arbiters and not this Court.
I respectfully submit, if the Court please, that the answer
should not be stricken. You have no evidence before you
that the test has not been made except an unsworn motion
filed by the mover. The answer denies that and sets up the
fact that the test was made and that the question of a guarantee is a moot question, and I submit that it is a proper
answer to the motion.
The Court: Suppose that there was a breach of the guarantee that should have been given, would it be your view that
you exclude the guarantee as expired'!
Mr. l\Iiller: No. The guarantee could only extend for a
year. If what he contends is true, in his motion, it was
breached and passed upon by the arbiters. A year's guarantee can only extend for a year.
When she was notified tlrnt they had complied in every way
with the award, and~ not having raised her voice for more
than fourteen months after that time, we cannot
page 108 ~ hold them on a year's guaruntee indefinitely or
without an end at some time. She was put on
notice, and the answer sets it up, by the letter of January 17,
1944, in which Mr. Bryan wrote, "My clients have now complied in every respect with the award of the arbiters and we
shall expect paY.ment by Miss Winston".
And, by the way, she has never yet paid the judgment
awarded by the court.
We submit that the guarantee, if to be given at all, was to
be given upon the final payment of the purchase price-if it
was to be given at all. She has never yet placed herself in a
position where she could ask for the guarantee because she
has never paid the judgment of the Supreme Court.
Nothing further was heard from Miss 'Winston or her
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counsel after January 17, 1944, until after the expiration
period of about fourteen months, at which time this motion
was filed in this court, attempting to free her hands of the
arbiters, to permit her to get into a court of law.
,ve respectfully submit that the answer is proper and
should not be stricken.
Mr. Button: I would only like to add, if your Honor please,
one thing to what 11b. Miller, in my opinion has so ably
stated.
As Mr. }filler stated so clearly, this motion is unsworn.
No evidence is introduced at this stage of the case. Miss
W'inston alleges in the motion that no test was
page 109 } made, as was referred to by your Honor a minute
ago. But at our first hearing, l\fr. Barbour introduced and read to your Honor extracts from certain letters passing between him and l\Ir. Bryan, and I was not clear
as to just exactly the status of the introduction of those records here. So we had each letter referred to by Mr. Barbour put down in the record of the court.
The letters that l\lr. Barbour read show, on themselves,
that these tests l1ad been made, and Mr. Barbour and }.fr.
Bryan were fussing among themselves about those tests. So
that is a part of the record at this time, introduced by Mr.
Barbour himself.
Now, as Mr. l\liller als9 so clearly said at the end, about
this year's guarantee, tl1e arbiters said this:
"In reference to the concrete floor in tlie basement, we
insist on Martin Brothers giving Miss Winston a year's guarantee as agreed for this item."
They did not state when the guarantee was to be given.
We do not think that it is material, because any length of
time from which you migl1t fig11re it has elapsed. But the
case also shows that it is customary and usual for g11arantees to be given when final payment is made, and final payment has never been made in this case. I do not know whether
:Martin Brothers should have ever given that guarantee up
to this time or not. If Miss "Winston would come in and pay
to Martin Brothers what she owes them, that
page 110 ~ might be the first time that they sl1ould ever have
-given a guarantee. I .am not at all sure, if your
Honor please, that they have a right to ask for any formal
guarantee until their portion of the contract has been fully
complied witl1, whicI1 has not yet, today, been done on their
part.
·
So, we say, if the guarantee should have been given back
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yonder, the time which the guarantee should affect has long
since elapsed. But, as a matter of fact, we are not at all
sure that the guarantee should have been given up to this
time, because of the fact that Miss Winston has not made the
final payment up to date.
Mr. Barbour: In response to Mr. Button's statement that
none of these things was necessary until final payment was
made, this is the provision in the contract with which they
were directed by the award to comply:
''Before final payment is made the contractor shall perform a test on the system and make all necessary adjustments
so that eacb room shall receive within five per cent the amount
of air as indicated by the drawings."
Mr. Button: That is a g'llarantee on the heating system.
Mr. Barbour: Yes.
.
Mr~ Button: But you have never alleged that we did not
give a guarantee on the heating system.
Mr. Barbour: I have, indeed.
Mr. Button: I did not so understand.
l\Ir. Barbour: "Shall further guarantee that
page 111 } the equipment shall maintain a temperature of
70 degrees Fahrenheit within the house when the
outside temperature is zero degrees.''
That paragraph was quoted in the advance brief to the
Court of Appeals.
l\Ir. Miller: May I respectfully ask you, with reference to
that guarantee, if you did not·receive a letter from :Mr. Bryan
in which he stated that they would give the guarantee required in Paragraph 274:
"I do not know of any particular form that this guarantee
should take, but you can accept this letter as such g·um·antee
unless you prefer a more formal writing.''
Mr. Barbour: And I never accepted it.
Mr. Miller: And you newer demanded a more formal writing.
l\fr. Barbour: "\V c are denying that you ever performed
your contract. W c did not want yon to guarantee a defective
contract. It would have. been tantamount to saying, "You
have performed everytlnng except the guarantee.'' "\Ve
wanted a guarantee of a completed plant.
•
Now, in their petition to the Court of Appeals, they say:
I
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"In the present case, the· omission of tl1e contract stipulation for such guarantee and tests might have thrown doubt
upon the validity of the award."
page 112 ~ And the Court of Appeals, in reversing the
·
judgment quoted that vc,ry language, showing that
these things were essential and all of these things were to be
demanded before final payment.
They talk about final payment not having been made. If
they thought they had any right to final pa:nnent, why did
they not issue execution for it t Nothing would have pleased
us better.
Mr. Miller: We anticipated that.
Mr. Barbour: Yes.
They did not want us to present these questions to a court
having jurisdiction of it ( con tinning to read from the petition for appeal R., p. 11) :

"In answe1\ we say that Paragraph 18 is not involved, but
contains three simple, plain, definite requirements, namely
(1) installation of temperature control matters; (2) a test
of the heating plant; and (3) a guarantee of efficiency, that
each of these must be performed· in the future, and is not a
ground for the cry of uncertainty.
".Just how Elizabeth B. \Vinston can complain of paragraphs 5 and 18 of the award awaits explanation. By each of
them she is benefited. Under 5 a guarantee must be given
her, which is all the contract gave her, as to th~ basement
floor; under 18 she is giv<m a guarnntee of the heating plant,
and final payment cannot be recovered from her until the heating plant meets the stipulated test. Thus her enpage 113 ~ tire contract rights are awnrded and preserved to
her. No guarantees, assurances, or tests arc demanded of her. How could she expect more?"
That is all we are asking here.
They talk about the guarantee being for twelve months.
The guarantee was tllat certain clefl]cts shou]d not reveal
themselves within twelve months. lt is not a statute of limitations against actions on that p:narantee. If the guarantee
has been breached within the tw<>lve months they have a right
under the statute to sue on that within five years or within
fifteen years, according to whether or not the guarantees are
under seal or not under sea].
There is no virtue in that, if your Honor please, to say that
there was no ,stipulation about the guarantees being i;atis-
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factory to inss ·winston nnd that to grant this motion would
take away some of their rights. What right will it take away
from them 1 U they huvc performed the guarantee, if they
have performed the tests, can they not prove it in court?
They admit that this court has no jurisdiction to pass on
those questions. All tliat we are asking is that the court free
our hands from the shackles of lrnving our case split up into·
two different aspects. The controversy is here as to those
two points, and, necessarily, when you come to the final merits
of this case the question of the guarantee is bound to come
into issue too. So that this case cannot, in its
page 114 ~ entirety and in its ultimate justice, be presented
even to tlle arbiters themseh es. Suppose the
arbiters will say tllat it bas been complied with. It still leaves
open the question of the guarantee-wliether or no~ the guarantee has been breachecl.
Performing a test does not do away with the guarantees,
and all we want, if your Honor please, and all that we ask is,
on account of the complications arising in this case, that
the rule of court, in so far as it lies in futuro. be set aside.
I say, under their very pleading, it shows tliat this controversy is in existence. It is there in good faith, and I say
that no injustice can be clone anybody by striking the answer
as not presenting any question of fact which is within the
competency of this court to determine at this time.
The Court: Certain allegations are made in the motion
that are denied in the answer, that is, as it affects the character of the controversv. Rut unless the Court henrs evidence, how is it going to know from the allegations what the
facts are; and, without hearing those facts, how can the Court
revoke, to the extent that is asked, tho rules 1
l\fr. :Barbour: All of tllis correspoudenre is in the record
showing exactly how the> controversy arose, what it arose
about, what was said about it. It is all in the record now.
The Court: I so understood.
page 115 } Mr. Barbour: The who]e thing is here.
Tl1e Court: That shows that there is a controversy?
:Mr. Barbour: Yes.
Mr. Miller: But the correspondence also shows that one
of them said that a test was made and the other correspondence shows that it was not made. So the correspondence it·
self sl1ows there is a controversy.
:Mr. Barbour: ·whether or not a test was made in accordance with the true intent and purpose of the papers. It is
1
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like saying, while there is fighting going on, that there is no
controversy.
Mr. Button: I understand that your Honor bas ruled on
this.
The Court: No, I have not. I huve propounded several
questions to you gentlemen.
· Mr. Miller: Your Honor, arc you considtiring the bill of
particulars as evidence 1 That is the only correspondence
that Mr. Barbour refers to.
Mr. Barbour: I am talking about the correspondence read
here and the motion for the bill of particulars. That is all
in evidence.
Mr. Miller: Extracts were read. But there was nothing
except certain letters read.
Mr. Barbour: The bill of particulars is supported bv the
evidence.
•
page 116 ~ Mr. Miller: ·what evidence'/
1\fr. Barbour: The evidence read here. You
read some of them.
Mr. l\Iiller: But be is attempting, in making up a record,
to put in what is not in.
·
Mr. Barbour: The order itself shows the letters.
Mr. Miller: The bill of particulars is not evidence.
l\Ir. Barbour: The order shows what letters were read in
evidence l1ere.
Mr. Miller: If we want letters in evidenceMr. Barbour (interposing): Have you not been reading
them to the Court'!
Mr. Miller (resuming)-! want the letters in evidence-not
in the bill of particulars. You are calling the Court.'s attention to certain evidence. I say if it is in the bill of pa1·ticuIarsMr. Barbour (interposing}: If the pleadings do not make
a controversy~ what does make a controversv in conrt. if vonr
Honor please1 How are we going to establish a cont:roversy'1
One side says one thin~: the other side says the other. That
is a controversy, and it is a contrqversy on which this Court
cannot pass. That is tlrn on]y thing l1ere.
Mr. Miller: If it is a controversy on which the Coul't ·cannot pass, wluit are you doing- in t11is courU
The Court: They allege that it is beC'anse of
page
~ your refusal to submit points left open by the
Court of Appeals.
Mr. Button: That is denied in the answer. It is cleniecl in
the answer, and we want to produce evidence on that point as
to whctl1er we did appeal to the arbiter or not.

nz
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The argument before your Ho11or in the demurrer-we had
to admit the correctness of tlmt--but now we submit t]1e denial of that fact.
The Court: Mr. Barbo.ur, is your position limiting the evidence? ,vould your position, if sustained, limit the evidence
to the correspondence 1
i\fr. Barbour: My position, if your Honor please, is that
that plea sho,vs on its face tl1at thfll·c is a controversy. They
are saying one thing; we are saying the otller.
What is a controversy except a claim? ·what can a controversy be except a claim 1 They say, "Your claim is not
true.'' Is that not a controversy Y Does it not come within
the exact terms of the provision of tlie contract Y One says,
""\Vell, no controversy lrns arisen because everything you
claim is not true. There is no controversy." That is what
they.
The Court: Another thing is those letters, Mr. Barbour.
l\Ir. Barbour: The legal definition of a controversy is a
dispute arising between two or more persons. If these papers
do not show that there is a controversy, I do not understand
the English language.
.
The Court: If the Court sustains your motion.,
page 118 ~ what would be the effect, in your judgment-if
the Court sustains your motion to strike the answer and the amended answer?
Mr. Barbour: The answer itself sJ1ows that there is a
controversy.
The Court: WJ1nt would be the effect of tliat in this proceeding as it now stands 1
l\Ir. Barbour: It would be tbe end of the jurisdiction of
the Court over an award and any further proceeding must be
by a suit in this or other competent court. We ask for that
ruling.
.
The Court: It would amount to the revocation of that
proposition asked for.
Mr. Barbour: That is right. It does not debar anybody
of any rights at all. It does not give anyhody any rights.
The Court: Gentlemen, I do not see where it would do
anybody any harm. They would be in a position to assert
their rig·hts more effectually if tlte Court were to sustain the
motion to strike the answer and the amended answer, and the
Court so rules.
·
Mr. Button: We except to tlie ruling of the CoUl't in so
ruling.
Just one second, if your Honor please. I would like to
state the grounds of our exception.
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The Court : Yes.
Mr. Button: ,vc can do that later.
page 119 ~ The Court: Well, yon might state some groun<l
later that I might consider a good ground.
l\Ir. Button: ,ve will state them in ·just one second.
·
The Court: 'Mr. Barbour, he suggC'sted that he state his
grounds later, and I suggested that I thought it would be
better procedure to state them now. There is a possibility
that he might state some new ground that might appeal to the
Court as being good.
Mr. Miller: If your Honor please, most respectfully, if
you please, sir, but if I understood your ruling, did I understand you to say that the Court is of the opinion that it would
not injure anyone by striking this answer!
The Court: That js my opinion.
Mr. Miller: May I ask a question, if you please, sir-if
it is not a question of law to be passed on'? It is the law to
be decided and not whether or not it would injure anyone.
The Court: I have just stated that in passing, that I do not
think it will.
:Mr. Miller: There arc lots of cases, if the Court please,
, where striking of a pleading might not injure anyone, but it
might not be in accordance with the law.
The Court: It is tl1e Court's opinion that this is.
Mr. Button: If your Honor please, may I ask you this
questionpage 120 ~ The Court (interposing): I am not on the witness stand.
Mr. Button: I wanted to ask this question of Mr. Barbour
so that we would have a clear understanding: Are thesP
letters referred to in thnt order-all of them-evidence in
this case'l
Mr. Barbour: I so regard it, yes.
Mr. Button: Vtould you be so kind as to g·ive those letters
to the stenographer?
Mr. Barbour: Yes.
Mr. Button: All right, sir.
And a certificate would be signed tllat those particular letters are in evidence Y
The Court: If that is agreeable.
Mr. Button: All right, sir.
Mr. Barbour: .These are copies made from my files (pro·ducing letters).
The Court: I understand that this correspondence is
agreed upon by counsel for both sides.
Mr. Button: Yes.
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The Court: I did not mean that you had to dictate your
exceptions at this moment. If you gentlemen want a little
time, we will be ~lad to come back after lunch.
Mr. Button: If your Honor would indulge us for about
:five minutes, Mr. Miller and I will be ready.
The Court: Surely.
page 121 } Mr. Button: :May it please the Court, we ask
the Court's permission to introduce certain evidence.
Mr. Barbour: We object to any evidence, if your Honor
please. There are no pleadings on which 'to introduce evidence~ in the first place.
e cannot contradict the record.
The Court: On what issue 1
Mr. Bunton: On the motion.
I understand, if your Honor please, that you have stricken
the answer.
The Court: Yes.
1\fr. Button: The only thing before your Honor is the motion. That has not been stricken. We ask to introduce evidence on the motion.
Mr. Barbour: There are no pleadings in response to the
motion. I never l1eard of anybody coming into court on aThe Court (interposing): Overruled.
Mr. Button: \Ve wanted to get your ruling.
The Court: The Court will deny the motion.
l\fr. Button: De~y us the right to put in evidence 1
The Court: Yes, there being no issue before the Court.
Mr. Button: There being no issue before the CourU
The Court: Yes.
Mr. Button: If Mr. Barbour will write the orderThe Court: Included in the order will be the grounds.
.
Mr. Button: Yes. We will 1mt the grounds of
page 122 } exception in the order.
The Court: Leave spnce for the insertion of
your grounds of exception.
:Mr. Button: Now, would your Honor state the bond and
the amount of time 7
Mr. Barbour: ·wm you fix the bond at $500, whicl1 is sufficientt
The Court: Yes, and the usual tirnc-$500 and 60 days.
:Mr. Button: Mr. Barbour and I have agreed on 90 days
as the time.
The Court: All right.
l\fr. Barbour: I think the bond would be sufficient.
The Court: Usually we say suspension for a certain time
provided the bond is in within a certain time.

,v

Supreme Court of Appeals of Virginia

108

Mr. Button: Fifteen days is what you said before.
The Court: I think that fifteen clays would be all right.
You will state the grounds of your exception Y
Mr. Button: That is right, sir.
The Court: And Mr. Barbour will insert them in the order.
Mr. Button: Yes, sir.
The Court: We will adjourn to the ringing of the bell.
(Whereupon, at 12 :20 o'clock p. m., the hearing was adjourned.)

It is ordered that the stenographer's report
and certificate be and thev are hereby made· a
part of the record in said case, and that this certificate and
stenographic report be forthwith transmitted to the Clerk of
the said Court at Culpeper, Virginia.
This certificate was received by me on the 17th day of November, 1945,, and is signed and sealed by me this 17th day
of November, 1945, at Orange, Virginia.

·page 123 }

ALEXANDER T. BROWNING (Seal)
Judge of the Circuit Court of Culpeper
County, Va.
The foregoing is a true and correct copy of Certificate of
Exception #2 and of the stenographic report included in said
certificate.
Given under my hand and seal, after notice in writing to
all parties in the said case, this 17th day of November, 1945,
at Orange, Virginia.
.ALEXANDER T. BRO-WNINQ-,
Judge of the Chcuit Court of Culpeper
County, Va.
page 124
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Virginia :

In the Circuit Court of Culpeper County.
Martin Bros.

v.

Elizabeth B. Winston
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ORDER DIRECTING CERTIFICATE TO BE DELIVERED TO CLERK.
Pursuant to Section 6253 of tl1e Code of Virginia I hereby
designate and direct Burnett Miller, Jr., of counsel for plaintiff, to transmit and deliver to C. T. Guinn, Clerk of the Circuit Court of Culpeper County, Virginia, at his office, the
certificates of exceptions signed by me this 17th day of November, 1945.
ALEXANDER T. BROWNING
Judge of the Circuit Court of Culpeper
County, Va.
page 125

~

Virginia :

In the Circuit Court of Culpeper County.
Martin Brothers

v.

Elizabeth B. Winston
NOTICE OF APPLICATION FOR COPY OF RECORD.
To John S. Barbour Attorney of Record in the above styled
case:
Take notice tlmt on the 3rd day of December, 1945, at the
hour of ten o'clock A. l\I., we will apply to the Clerk of the
Circuit Court of Culpeper Coun~y, Virginia, for a copy and
correct transcript of the record m the above styled case.
MARTIN BROTHERS
Bv ROBERT BUTTON
BURNETT MILLER, JR.
Attorneys
w

Legal service accepted for dft.
/"
I

JNO. S. BARBOUR.
C.M. "WAITE
Attys for dft
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page 126 ~ Virginia :

In the Clerk's Office of the Circuit Court of Culpeper
County.
Martin Brothers

v.

Winston
I

I, C. T. Guinn, Clerk of the Circuit Court of Culpeper
County, Virginia, do hereby certify that the foregoing is a
true and correct transcript of all of the pleadings, and orders entered by the Circuit Court of Culpeper County, Virginia, in this proceeding beginning with the motion filed by
Elizabeth B. Winston ,June 1, 1945, to revoke a pnrt of the
rule of this court made on April 31 1940.
And I further certify that it comprises all of the record as
certified by the Trial J·udge in the case of :Martin Brothers v.
Elizabeth B. Winston in the Circuit Court of Culpeper
County, Virginia.
•
·
And I further certifv that this case has before been in the
appellate court and tliis transcript ·of the record comprises
all of the proceedings subsequent to the former appeal in accordance with Section 6340 of the Code of Virginia of 1942.
And I further certify that the bond directed to be given by
the order entered herein on the 27th day of September, l 945,
was duly executed.
And I further certify that legal notice was duly given to
·the attorn:eys of record for tlle defendant in said case of the
time and place of making application for this correct transcript of the record in this case.
Given under my lmnd and seal in my office in Culpeper
County~ Virginia, this 15th day of December, 1945.
(Seal)

C. T. GUINN,
Clerk of Circuit Court of Culpeper
County, Va.
A Copy-Teste:
M. B. 'WATTS, C. C.
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