NOTICE TO COUNSEL
This case probably will be called at the session of court to
be het<l.
APR
95 ,
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

tain:

RULE 5:,i 2-BRIEFS
§1. Form and Contenu of Appellant's Brief. The opening brief of appellant shall con-

(a) A subject index and table of citations with cases alphabetiG,tlly arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition, may refer
to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, thcc errors assigned
and the questions involved in the appeal.
( c} A clear and concise statement of the facts, with references to the pages of the
printed record when there is any possibility that the other side may question the statement.
When the facts are in dispute the brief shall so state.
(d) With respect to each assignment of error relied on, the principles 'flf Jaw, the argument and the authorities shall be stated in one place and not scattered through the brief.
(e) The signature of at least one attorney practicing in this Court, and his address.
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall contain:
(a} A subject index and table of citations with cases alphabetically arranged. Citations
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
reports containing such cases.
(b} A statement of the case and of the pointa involved, if the appellee disagrees with
the statement of appellant.
( c) A statement of the facts which are necessary to correct or amplify ,he statement in
appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages of the record.
(d) Argument in mpport of the position of appdlee.
The brief shall be signed by at least one attorney practicing in this Court, giving his
address.
§3. Reply Brief. The reply brief (if any} of the appellant shall contain all the authorities relied on by him not referred to in his opening brief. In other respects it shall conform
to the requirements for appellee's brief.
§4. Time of Filing. As soon "5 the estimated cost of printing the record is paid by the
appeilant, the clerk shall forthwith proceed to have printed a sufficient number of copies of
~cord or the designated parts. Upon receipt of the printed' copies or of the substituted
copies allowed in lieu of printed copies under Rule 5: 2, the clerk shall forthwith mark the
filing date on each copy and transmit three copies of the printed record to each counsel of
record, or notify each counsel of record of the filing date of the substituted copies.
(a) If the petition for appeal is adopted ~ the opening brief, the brief of the appellee
shall be filed in the clerk's office within thirt,r-five days after the date the printed copies of
the record, or the substituted copies allowed under Rule 5: 2, are filed in the clerk's office.
If the petition for appeal is not so adopted, the opening brief of the appellant shall be filed
in the clerk's office within thirty-five days after the date printed copies of the record. or the
substituted copies allowed under Rule 5: 2, are filed in the clerk's office, and the brief of the
appellee shall be filed in the clerk's office within thirty-five days after the opening brief of the
appellant is filed in the clerk's office.
(b) Within fourteen days after the brief of the appellee is filed in the clerk's office, the
appellant may file a reply brief in the clerk's office. The case will be called at a session of the
Court commencing after the expiration of the fourteen days unless counsel agree that it be
called at a session of the Court commencing at an earlier time; provided, however, that a
criminal ease may be called at the next session if the Commonwealth's brief is fikd at least
fourteen days prior to the calling of the case, in which event the reply brief for the appellant sb.:fll be filed not later than the day before the case is called. This paragraph does not
ext._-icl the time allowed by paragraph (a) above for the filing of the appellant's brief.
(c) With the consent of the Chief Justice or the Court, counsel for opposing parties
may file with the clerk a written stipulation changing the time for filing briefs in any case;
provided, however, that all briefs must be filed not later than the day before such case is to
be heard.
§5. Number of Copies. Twenty-five copies of each brief sha!.l be filed with the clerk of
the Court, and at least three copies mailed or delivered to opposing counsel on or before the
day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width, so a,
to conform in dimensions to the printed record. and shall be printed in type not less in size,
as to height and width, 'than the type in which the record is printed. The record number of
the case and the names and addresses of counsel submitting the brief shall be printed on the
front cover.
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with the
requirements of this rule, the Court will not hear oral argument. If one party ha1 but the
other has not filed such a brief, the party in default will not be heard orally.
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Record No. 4938
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Thursday the 9th day of October, 1958.
BULL RUN DEVELOPMENT CORPORATION; 'ET AL.,
Plaintiffs in Error,
against

DOROTHY PATTERSON JACKSON, Defendant in E.rror.
,., .·.:;:·.

From the Circuit Court of Fauquier County

Upon the petition of Bull Run Development Corporation,
Coleman C. Gore, Robert B. Young, Harry J. Duff,ey and
Alice H. Duffey a writ of error and supersedeas is awarded
them to a judgment rendered by the Circuit' Court of
Fauquier County on the 23rd day of May, 1958, in ·a certain
action at law then therein depending wherein Dorothy Patterson Jackson was plaintiff and the petitioners were defendants; upon the petitioners, or some one for them, ent"'ring into bond with sufficient security befor,e the clerk of the·
said Circuit Court in the_ penalty of fifteen hundred dollars,
with condition as the law directs. ·
·
:· ·
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Filed Feb. 4, 1958.
H. L. PIOVSON, Dep. Clerk.
OPINION.
_Plaintiff on September 21, 1956 filed a petition in chancery
seeking to invoke the provisions of sections 8-836, et seq.
of the Code of Virginia and asking the Court to establish the
eastern boundary of certain of her real property which is ·
mainly in Fauquier County on the western slope of Bull
Run Mountain and to require defendants to pay the plaintiff's
expenses in litigation and damages for running roads and
cutting trees on plaintiff's lands.
Demurrers were filed and by consent of counsel for all"
parties the cause was transferred to the law side of the
Court making it unnecessary to rule on the demurrers. All
defendants have filed answers.
Jury trial was waived and the Court heard evidence ore
tenus on January 31, and February 1, 1957. On February 2,
1957 one of counsel for plaintiff requested a continuance
because of illness and by agreement the case was continued to
March 21, 1957 when further evidence was heard ore ten.us
on that date and March 22. Counsel for plaintiff submitted
a brief in support of her position on April 30; whereupon
counsel for defendants submitted a brief; and on May 17,
counsel for plaintiff submitted a reply brief. Partial oral
argument was heard on August 20; with further oral argument on October 8, 1957. A view of the premises was made
with counsel on October 8 and November 8 and the Court
heard final arguments on November 27, 1957, after
page 73 ~ which counsel presented. further briefs, diagrams
of chains of title and indexes· to the exhibits as requested by the Court, and these indexes and diagrams will be
filed and made a part of the record.
The defendants all take the same position in the case and
maintain that the plaintiff has not borne the burden ericumbent upon her to show that the boundary line is where she
claims it to be, and therefore the plaintiff's case should be

'
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dismissed and the boundary line as set forth by the defendants should be established by the Court as correct. However, they did not demur to plaintiff's evidence nor move to
strike.
Defendant Bull Run Development Corporation through
defendants Coleman C. Gore and Robert B. Young, officers
of the Corporation, acquired from defendants Duffeys lands
which generally is in Prince William County on the eastern
slope of Bull Run Mountain. This mountain is situate
several miles west of U.S. Highway Number 15 running from
Haymarket to Leesburg. As a result of the title work of defendants Young and Gore and the research and surveys of
Robert Rodgers, the Bull R,un Development Corporation
established the boundary line between its property and that
of the plaintiff as the dotted line from A-Z as shown on plaintiff's exhibit 10; (see reproduction of this exhibit 10 on a
reduced scale filed herewith). Plaintiff claims from her title
papers and the survey of Robert Bartenstein that the correct
boundary line is as shown by the solid line from A-Z on plaintiff's exhibit #10. From A-U plaintiff contends that the
line should and does follow the precise top of Bull Run
Mountain; that from V-W the line lies somewhat to the
east of the crest, and from Y-Z the line lies somewhat to the
west of the crest of the mountain. Surveyor Ba.rtenstein
in his testimony refers to the line from A-U as Phase I of bis
work and from there. north to Z as Phase II. These ref erences are followed here.
To prevail in this case plaintiff must prove by a
page 74 r preponderance of the evidence :

1. That she had a perfect legal title to the land by showing
an unbroken chain of title either to the Commonwealth or
to a common grantor of her land and that of defendants;
or

2. That she has title to the land by adverse possession;
or

3. Such a state of facts as will warrant the Court in presuming a grant.
Spri_qgs v. Jame.rs on, 115 Va. 250; Prettyman v. Duer <f
Co., 189 Va. 122.
Plaintiff has not shown an unbroken chain of title to the

j
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Commonwealth or a common grantor nor has she proved title
to the land by adverse possession. Therefore, we must determine whether or not plaintiff has proved such a state of
facts as would warrant the Court in presuming a grant, keeping in mind that in this proceeding the parties are bound
by the established principles of law relating to actions in
ejectment. Allen v. Powers, 194 Va. 662; Wade v. Ford, 193
Va. 279; Prettyman v. Duer & Co., supra, Brunswick Land
Corp. v. Perkvnson, 146 Va. 695.
Of course the plaintiff must recover, if at all, on the
strength of her own title and cannot rely on the weakness of
defendants' title; she must prove affirmatively that she is
entitled to the land in dispute and that defendants are not.
However, under the law as set forth in the case of Prettyman v. Duer ct Co., su,pra, she may do this by proving possession, or acts of ownership of the land in controversy by
herself or a predecessor in title. H ollady v. More, 115 Va.
66.

If such acts of ownership be proved as to enable the Court
to presume a grant, then the defendants can defeat this presumption by showing better title in themselves or another.
Brunswick Land Corp. v. Perkinson, 146 Va. 695. Such title
proved by defendants must be a present, subsisting and
operative legal title, upon which the owner could
page 75 ~ recover if asserting it by action. Reusens v.
Lawson, 91 Va. 226; H ollady v. Moore, swpra.
In determining what is the correct and true boundary line
in this case we must keep in mind that the intent of the
parties or the grantor and grantee in a deed is the paramount
·factor to be considered. Subject to this intent the order of
preference of factors to be weighed in the conveyance or instrument to determine the true boundary line f oI1ows:
1. Natural monuments,
2. Artificial marks and monuments,
3. Adjacent boundaries,
4. Courses and distances,
5. Area.

Scott v. Jessee, 143 Va. 150; Norfolk Trust Co. v. Foster,
78 Va. 413; Clarkson v. Vir,qinia Coal <t Iron Co., 93 Va.
258 ; Michies Jurisprudence, Boundaries, Vol. 3 page 425.
Defendants contend that plaintiff has neither alleged nor
proved possession of the land in dispute. The allegations of
the petition leave much to be desired, but they do state that
the plaintiff is possessed of several tracts of land conveyed·
to her by Donald D. Shepard and wife and by deed and by
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deed from Tacie G. Slater. Paragraph 5 of the petition
alleges that defendants have taken possession of a large tract
of the land of complainant and have built roads over some
of it. The petition also asks that the true boundary line be
established between the property of plaintiff and the defendants, a request in which de£endants at least tacitly concur, having failed to move to strike plaintiff's evidence.
The evidence introduced by the plaintiff, except for that of
Surveyor Bartenstein, is at best sketchy. On· page 3 of the
record, Mrs. Jackson's testimony is that she is the owner
of the land conveyed to her by Tacie G. F. Slater in April,
1952, that she has been in actual and open possession of it
ever since that deed; that noone disputed her· rights to it
until the Bull Run Development Company started
page 76 ~ their operation. She stated that' she purchased
property from Donald D. Sheppard and wife by
deed of June 7, 1944 and that she owned that property;
that she has been in posssesion of this property ever since
the deed was made and has claimed the property against all
people. These deeds were introduced and admitted as exhibits.
On cross examination Mrs. Jackson stated she understood
the boundary line was the top of the mountain, that she could
determine the top "because there is a v,ery narrow ridge
that goes all along. You can see out on both sides." When
asked, "How did you learn there was a narrow ridge that
goes along the top of the mountain?," she responded, "Because I walked there. · I have ridden there many times. Our
hunts go up there." Mr. Thomas G. •Slater also testified
that there is a ridge dividing the ,east and west sides of the
mountain. The testimony of the witnesses other than Surveyor Robert Bartenstein who testify on behalf of plaintiff
is inconsequential and of little value in determining the
boundary line.
Therefore, the plaintiff to· prevail must do so on the
strength of the exhibits, the survey and testimony of Robert
Bartenstein, and the view. The exhibits indicate missing
links in the plaintiff's title.
Let us examine these exhibits and the testimony of Bartenstein to determine if grants to plaintiff may be presumed.
Robert Barteinstein, a native of Fauquier County, son of
the County Surveyor, Fred Bartenstein, and a graduate of
VMI in engine•ering in 1943, who was employed to make a
survey for plaintiff, has endeavored to establish plaintiff's
boundary line for her Slater tract as the precise top of Bull
Run Mountain. He bases this determination largely upon
sev-eral deeds and surveys which call for the top of the
mountain as a division line.

6
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He refers to the Skinner partition deed which is a deed of
partition dated April 12, 1834 between Cornelia Skinner and
Nathaniel Skinner recorded in Deed Book 13 page
page 77 ~ 409 in Prince William County Clerk's Office. This
deed, defendant's exhibit number 8, recites that
said Skinners in 1774 purchased a tract of land in Fauquier
and Prince William containing upwards of 1000 acres and
that they afterwards sold to Alexander Lang all that part of
said purchase which lies on the west of said mountain. In
the description of the two tracts of land divided between the
Skinners in this deed it is indicated that the western boundary of one tract is '' running on and near the highest part
of said Mountain * • * course and distance given.
The description of the other tract also indicates that the
top of the Mountain is the western boundary • * • '' to the
top of the Mountain Lang's line thence with the same'' • • *
course and distance given.
A deed of trust dated July 12, 1838 recorded in Fauquier
County Clerk's Office Deed Book 33 page 190 between John
Lang and wife and Richard Johnson describes the Lang
property as follows :
'' A tract or parcel of land lying and being in the County
aforesaid whereon the said John Lang now lives and bounded
as follows: that is to say, running with a dividing line between Thomas W. Burch and the said Lang and running east
to the fop of Bull Run Mountain and thence south with the
ledge of rocks to John Sullivan • * * to the beginning supposed to contain 300 acres, it being land purchased by Lang
of one Nathaniel Skinner."
The Henry Smith Survey of September 27, 1873, attached
to and made part of the deed to plaintiff, plaintiff's exhibit 1,
also called for the top and crest of the mountain as the eastern boundary line of plaintiff's Slater tract.
The deed of Charles F. Berkley to Norborne Berkley of 617
acres dated J ulv 20. 1866 recorded in Prince William County
in Deed Book Number 26 at page 302 describing parcels 9,
10, 11, 12, 13, 20, and 21 as shown on defendants' exhibit
1 describes the western boundary of this tract conveyed
as the top of Bull Run M owntain.
·
The chief conflict in the evidence deals with the shape of
Bull Run Mountain. The deft:lndants maintain that
page 78 ~ it has no well defined crest or top. The plaintiff contends that it does. The Court finds both
from the view and a g"reater wei~ht of the evidence that in
Phase I or in the southern portion of the plaintiff's survey,
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Bull Run Mountain does have a definite and pronounced crest
or ridge and predominant ledge of rocks along the top running generally north and south. Although the mountain
does have saddles or gaps in the crest where the highest point
is difficult to ascertain for the most part the crest is well
defined.
The crest of Bull Run Mountain forms a natural and
logical division between the lands of plaintiff and defendants.
In fact the dividing line between Prince William and
Fauquier Counties runs with the top of Bull Run Mountain.
<See page 98 of the record and the reference to Hening's
Statutes. It would be absurd for parties in dividing land
in this area to disregard this very prominent natural monument, the most permanent and obvious of any land mark in
the vicinity.
In this wild, uncultivated, unfenced, rough, rocky and
mountainous area that often sold for a few dollars and sometimes a few cents per acre, it may be inferred that frequently
the owner of land on this mountain wished to avoid surveying
expenses when he could use the mountain summit as a
natural dividing line. (As late as April 24, 1877, 500 acres
on Bull Run Mountain sold for $1.10 per acre. This land
consisted of parcels 22, 23, 24 and 25 as shown on defendants' Exhibit 1. See defendants' exhibit 13.)
The defendants argue that Bartenstein did not determine
the precise top of the mountain and that his survey in this
respect is therefore inaccurate. In fact he stated that he
may have varied slightly from the crest of the mountain in
running the line. Obviously he could not be 100% exact because even with instruments to determine the top
page 79 ~ there would have been some slight error. It would
seem that only reasonable accuracy is required
and that reasonable accuracy has been attained.
As to phase II of the survey, Mr. Bartenstein has been
guided by previous deeds and surveys and has located the
boundary line based on these. In fixing his point V as
shown on plaintiff's exhibit #10, it appears that he relied
on an artificial monument rather than the natural one of a
ravine as specified in the R. A. Goode survey attached to
and made a part of the deed to the plaintiff. Although the
view and his explanation indicate his reasons for so locating
the line, counsel for plaintiff have conceded that in this are.a
the line as fixed by R. A. Goode may be adopted.
The real conflict in the evidence is between Surveyor
Bartenstein and Surveyor Rodgers. The Court finds that the
testimony of Bartenstein is more worthy of credit than that
of Surveyor Rodgers and that the survey of Bartenstein is
the more accurate.
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The following reasons are assigned for this nnding :

1. Bartenstein based his survey on his own researchRodgers partly on his own research but largely on the research of others.
2. Bartenstein gave proper precedence in his survey to
intent of parties, natural monuments~ artificial monuments,
etc.-Rodgers seemed to give precedence to courses and
distances over natural and artificial monuments.
3. Bartenstein appeared to have a better memory and
knowledge of the subject matter in the case than Rodgers.
4. Bartenstein has had more experience in surveying than
Rodgers (1938 to 1957 less service during war years as
against approximately 10 years for Rodgers.)
Defendant Young made an excellent witness for the defendants and his testimony is convincing and persuasive for
the most part. However, the basic factors for several of his
conclusions as to the proper location of the boundary line in
question are landmarks and monuments in the valley thousands of feet from the line drawn by Mr. Rodgers 3,long the
western slope of the Mountain. This line drawn
page 80 ~ by defendants' surveyor is remarkably free of
either natural or artificial monumentation. Mr.
Young concludes, persuasively but erroneously I think, that
the old Carolina Road, The Patent Line, and the Enfield
Stone constitute at least partially a sound basis for determining the western boundary line of defendants' land several
thousand feet west of these markers. The Carolina Road
could have shifted from time to time in the course of years;
The Patent Line, an imae:inary one as are most lines, was
difficult to locate, poorly marked on the ground, and points
could easily have been accepted as on this line when actually
they were not; the Enfield Monument was not a marker in
the boundary and there is some question as to whether it
should have been used at all.
Defendants have succeeded in throwing· some doubts on the
accuracy of plaintiff's line by referring to references in deeds
calling for the line as running to a point in a pit dug west
of the top and by the reference to the Bell corner, also west
of the top. The view and an examination of the testimony
and exhibits partially explain these matters. Furthermore,
the plaintiff does not have the burden of proving her case
beyond any doubts but only by a preponderance of the evidence.
The defendants maintain that plaintiff has to show both
superior title to the land in question and possession in herself
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or a predecessor in title. They contend that even if she has
shown superior title, that she has not shown possession. Apparently defendants confuse the term possession with occupancy. One may own or possess land and never occupy it or
even see it for that matter. It is true that the occupancy of
the land by plaintiff has not been proved, but sufficient facts
have been shown to give rise to inferences that create a presumption of possession of the land in plaintiff's predecessors
in title. It certainly may be inferred that if plaintiff's predecessors in title were grantees in deeds conveying
page 81 ~ them land to the top of the mountain, that they
were the owners or possessors of land to the top
of the mountain.
From the view, the testimony and the exhibits, the Court
finds that a grant to the plaintiff of the disputed area may
be presumed and that the def en:dants have not shown subsisting, outstanding title in themselves or others to defeat this
presumption. Therefore, the line will be established for
Phase I as the top of the Mountain and for Phase II as
determined by Surveyor Bartenstein with the exception men·
tioned above.
Section 8-839 of the Virginia Code provides that no claim
of the plaintiff for damages shall be considered. Therefore,
plaintiff's motion for damages will be denied.
Counsel for plaintiff may submit an order in accordance
with this opinion.
RAYNER V; SNEAD .

•

•

•

•

•

•

•

•

•

•

page 86 ~

Entered May 23, 1958.
ORDER.
This matter came on again to be heard on July 24, 1957,
at which time the parties appeared by counsel before the
Judge of this Court in chambers at Leesburg, Virginia, and
conferred concerning appointment by the Court of an independent surveyor. Partial oral argument was heard by
the Court in chambers at Washington, Virginia, on August
20, 195, and further partial oral arR'ument was heard by
the Court in chambers at Warrenton, Virginia on October 8,
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1957. A view of the premises was made in the presen~e of
counsel on October 8, 1957 and November 8, 1957. Defendants, through counsel, requested the Court to view certain
points established on the ground and the location on the
ground of a survey made by R. U. Goode between the dates
of October 8, 1957 and November 8, 1957; Plaintiff objected
to such a view on the ground that the case was closed and no
further evidence should be heard or offered and
page 87 ~ the Court over Plaintiff's objection viewed these
points. At the conclusion of the view on N ovember 8, 1957, Defendants introduced into evidence Exhibits No.
46 and No. 47; Plaintiff, through counsel, objected to the
introduction of these exhibits on the ground that the case
was closed and no further evidence should be heard or offer,ed; and the Court over Plaintiff's objection admitted said
exhibits. Final oral argument of counsel for Plaintiff and
Defendants was heard by the Court in chambers on November
27, 1957. Counsel for Plaintiff and Defendants submitted
memoranda of law by letters addressed to the Court dated
December 11, 1957 and December 18, 1957, respectively. Upon
request of the Court, counsel for the parties prepar·ed and
submitted diagrams of chain of title and indexes to exhibits
filed, which diagrams and indexes have become a part of the
record of this cause.
The Court, after considering the testimony, exhibits presented and viewing the boundary in dispute, determined an
independent surveyor. was unecessary and rendered on February 1958 a written Opinion, herewith made a part of the
record, which read in part as follows:
'' From the view, the testimony and the· exhibits, the Court
finds that a grant to the plaintiff of the disputed area mav be
presumed and that the defendants have not shown subsisting,
outstanding title in themselves or others to defeat this presumption. The ref ore, the line will be established for Phase
I as the top of the mountain and for Phase II as determined
by Surveyor Bartenstein with the exception mentioned
above.''
Said line is more particularly shown on nlat
of R. M. Bartenstein and Associates, dated February 14, 1958, hereto attached and to be read as a
pa rt of the decree, and described as follows :
.
Beginning Phase I at (A) a stone pile found on the top of
the Bull Run Mountain near a ledge of rock, being the southeastern corner of the Plaintiff's (Jackson's) purchase of
Slater, and corner to the lands of the Defendants known as
page 88

~
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Bull Run Mountain Estates, thence running with the crest
of the Bull Run Mountain the general courses of which crest
are as follows: N 23° 38' 26" 693.55 feet to (B) thence
N 26° 16' 00" E 695.34 feet to (C) thence N 17° 42' 09" E
305.25 feet to (D) thence N 28° 07' 13" E 718.28 f.eet to (E,)
thence N 30° 41' 24" E 436.91 feet to (F) thence N 16° 34' 53"
E 255.27 feet to (G) thence N 28° 44' 32" 465.90 feet to (H)
thence N 36° 40' 59" E 206.05 feet to (I) thence N 30° 03' 44"
E 384.45 feet to (J) thence N 16° 23' 47" E 199.82 feet to
(K) thence N 34° 44' 18'' E 380.22 feet to (L) thence N 19°
06' 39" 443.16 feet to (M) thence N 12° 39' 54" E 201.09
feet to (N) thence N 6° 57' 51" E 191.84 feet to (0) thence
N 19° 38' 23" E 296.72 feet to (P) a United States Coast and
Geodetic Survey Triangulation Station marked Jackson 1954
on the top of the Bull Run Mountain, thence N 14 ° 23' 13"
E 347.97 feet to ( Q) a point where the crest of the mountain comes to property shown as '' Formerly Bell,'' thence
running with property shown as "Formerly Bell" N 36°
24' 40" E 1005.40 feet to (R) a corner to the property shown
as "Formerly Bell" and a corner to the property shown as
"Formerly Russel," thence running with the property shown
as "Formerly Russel" N 36° 24' 40" E 217.52 feet to (S) a
point on top of the mountain, thence N 14° 32' 37"
page 89 ~ E 1221.00 feet to (T) a point on the top of the
mountain at an iron pipe set in the old mountain
road in a line of blazed trees, a point in the line of Jackson's
Hill Rector Tract and corner of Bull Run Mountain Estates
thence beginning Phase II and leaving the line of Phase I
running with the crest of the Bull Run Mountain S 76° 51'
44" E 109.99 feet to (U) an iron pipe found in a ravine near
a small marked hickory tree, thence running generally with
a line of blazed trees N 16 ° 58' 37" E 1644.12 feet to (V) a
point near a stone pile found, thence N 16° 58' 37" E 832.19
feet to (W) a stone pile found at the base of a large oak
tree, a corner to the property shown as "Formerly Welsh"
N 85° 16' 08" W 845.07 feet to (X) the high point on a rock
ledge, a point in the line of the property shown as "Formerly
Welsh" and a corner to Jackson's Gregg Tract, thence running with Jackson's Gregg Tract N 18° 31' 40" E 1231.46 feet
to (Y) a stone pile found on the West side of the old mountain
road, the northeastern corner of Jackson's Gregg Tract.
The Court doth, therefore, ORDER and DECREE that said
line shall be, and it is hereby, established as the boundary
line between the properties owned by the Plaintiff and the
properties owned by the Defendants.
Section 8-839 of the Code of Virginia provides that no
claim of the Plaintiff for damages shall be considered; there-

12

Supreme Court of Appeals of Virginia

fore, it is ORDERED that the Plaintiff's motion for damages be, and it is hereby, denied.
It is ORDERED that this Order and the attached plat be
recorded in the current Deed Book and indexed in the name
of all parties to this suit.
It is further ORDERED that the .Defendants pay the taxed
costs 'Of this proceeding.
page 90 ~ The defendants, assigning grounds therefor,
duly objected and excepted to the findings and
judgment of the Court contained in this order; and they
further, assigning grounds therefore, duly ohjected and
excepted to the action of the Court in establishing the boundary line between the plaintiff and defendants as outlined on
the plat attached to this order and as defined by the
calls, metes and bounds description contained in this order.
It is ORDER.ED that the written objections and exceptions
by the defendants to the action of the Court in finding for the
plaintiff in this action be and the same are hereby filed among
the papers in this action and made a part of the record.
The defendants, having expressed their intention to apply
to the Supreme Court of Appeals of Virginia, or to one of
the Justices of said Court, for a writ of error, the enforcement of the judgment awarded by this order is hereby suspended for a period of ninety days from the date hereof
in order to enable the defendants, within said period, to file
a petition for a writ of error and superse<leas. The suspension of this judgment is conditioned upon the defendants, or
someone on their behalf, executing before the Clerk of this
Court, within 30 days from the entry of this order, a bond,
proper surety, in the penalty of $1,000.00, conditioned according to law. Enter,ed April 2nd 1958.
Enter.
RAYNER V. SNEAD, Judge.
This order withheld by request of counsel and consent of
court until further order.
H. L. PEORSON, Deputy Clerk.
Entered Apr. 2, 1958.
Entered May 23, 1958.
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.A!SSIGNMENTS OF ERROR.
Def,endants, The Bull Run Development Corporation, Coleman C. Gore, Robert B. Young, Henry J. Duffey and Alice
H. Duffey, assign the following errors:
1. The Court erred in adjudging and establishing the line
between the lands of the plaintiff and the lands of the defendants as defined and set out in the final judgment of
April 2, 1958, as it appears from the record that plaintiff
has failed to establish her title to the land in dispute back
to a common grantor or to the Commonwealth; and it also
appears from the record that plaintiff has failed to establish
title to the land in dispute superior to the title and possession
of the defendants.
2. The Court erred by its final judgment of April 2, 1958,
in presuming a grant of the land occupied by the
page 95 ~ defendants and in dispute between the parties
to this action; and the Court erred in thereby
holding that defendants had the burden of showing a subsisting and outstanding title in them or others to defeat
said presumption.
3. The Court erred by its final judgment of April 2,
1958, in establishing as the true and correct boundary line
between the lands of the plaintiff and the lands of the defendants the line as shown on the plat of R. M. Hartenstein
and Associates, dated February 14, 1958, and as defined by
the calls, metes and bounds description as contained in said
final judgment.
4. The Court erred in refusing to establish as the true
boundary line between the lands of the plaintiff and the lands
of the defendants the line established by Robert E. Rodgers,
Surveyor.
5. The judgment of the Court of April 2, 1958, is contrary
to the law and evidence and without evidence to support
.
it.
6. The Court erred in admitting in evidence, after defendants had rested their case, copies of deeds for the purpose
of establishing plaintiff's chain of title.
7. The Court erred in reciting in the final judgment of
April 2, 1958, that the diagrams and chains of title and the
indexes to the exhibits are a part of the record in this action,
as they were not offered and admitted in evidence.
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8. The Court erred in its judgment of April 2, 1958, in
establishing and defining the boundary line between the
lands of defendants and property owners other than plaintiff.

page 96

~

THE. BULL RUN DEVELOPMENT
CORPORATION
COLE,MAN C. GORE
ROBERT B. YOUNG
By STILSON H. HALL, Counsel for abovenamed defendants
J. SLOAN KUYKENDALL, Counsel for
above-named defendants.
HA:RRY J. DUFFEY
ALICE H. DUFFEY
By JOHN R. DUDLEY, counsel for abov·enamed defendants .

•

•

•

•

•

Received and filed in Clerk's Office Circuit Court of
Fauquier County, Virginia this 23 May 1958.
H. L. PEARSON, Deputy Clerk
Circuit Court of Fauquier Co., Va.
On May 24, 1958 Counsel for Defendants delivered to me
personally the foregoing Assignments of Error, the same
having been filed in my Office on 23 May 1958.
J. E. BARTENSTEIN, Clerk
Circuit Court of Fauquier Co., Va .
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DOROTHY PATTERSON JACKSON,
was called as a witness on her own behalf, and being first duly
sworn, was examined and testified as follows :

•

•

•

•

•
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Q. Mrs. Jackson, I hand you this deed dated the 24th day of
April 1952 from Tacie G. F. Slater, widow, to Dorothy Patterson Jackson. You are still the owner of that land, are you
not?
A. Yes,Iam.
Q. And have been in actual and open possession of it ever
since that deed?
A. Yes, I have.
Q. Has anybody ever disputed your rights to it until the
Bull Run Development Company started their operation?
A. No, they have not.

Mr. Richards: If the court please, I wish to introduce this
as an exhibit in Mrs. Jackson's evidence.

•

•

•

•

•

•

•

•

•

•

page 4 ~

Q. I hand you a deed dated the 7th day of June, 1944, from
Donald D. Sheppard and wife to Dorothy Patterson Jackson
and ask you if you still own that property.
A. Yes,Ido.
Q. This deed, I notice, conveys a number of small tracts of
land aggregating in area 1462 acres. Have you been in possession of this property ever since this deed was made?
A. Yes, I have.
Q. Have you claimed the property against all people?
A. Yes.
Q. And st'ill claim the property as yours absolutely?
A. Yes.

•

•

•

•

•

•

•

•

•

..

page 5 ~

Mr. Richards: If Your Honor please, I overlooked intro-
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ducing this Sheppard deed in evidence, which I now ask be
done and marked as Exhibit No. 2.

page 6
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CROSS EXAMINATION.
·
.
By Mr.Hall:
Q. Mrs. Jackson, have you ever seen the line that is in dispute, or the location of that lineY
A. Yes, I have. I have been up there several times.
Q. When was the :first time you went up there Y
A. Oh; I guess when we bought it, a long time ago.
Q. Who showed you the line Y
A. Well, I went up there with my husband. I don't know
whether Mr. HutchesonQ. That was after you had purchased' it, wasn't it Y
A. Yes.
Q. So you didn't see the line until after you had purchased
iU
A. No, I don't believe I did.
· page 7}

•

•

•

•

•

Q. There is nothing there at that particuar point which you
claim as your eastern boundary line to designate the particular lineY
A. Well, I think so. I think in the deed it was all mineQ. Did you have your deed with you when you went up
thereY
A. No, I don't believe I did.
Q. Did you see any fence lines or anything else at that time!
A. Well, I don't think there was any fence line on top, but I
know the deed specifies exactly. I think Mr. Richards has been
up there, knows that there are trees that are marked in the
deed.
Q. Did you see any marked trees 7
A. I think that Mr. Bartenstein-yes, I did.
Q. When did you see .those marked trees 7
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A. Well, I don't know exactly, but I went up there with Mr.
Hutcheson. He would know.
Q. That 's just recently¥
A. No, not recently. It was two or three years ago.
Q. Two or three years ago Y
A. Yes.
Q. Do you know if the line is fenced Y
page 8 ~ A. Well, it's not fenced on the top, but there are
marks to show where the line went along the ridge
of the mountain.
Q. You never saw those markings when you purchased the
land, did you Y
A. Well, I don't think-no, because I depended upon the
surveyor and the deed. I don't think the day I purchased it I
was up there looking at the markings, no.
Q. Mr. Sheppard sold you part of this land, didn't he Y
A. Yes, he did.
Q. Did he show you any eastern boundary line Y
A .. He showed us on the map-the deed. I understood from
him that the boundary line was the top of the mountain.
Q. You can't determine the top of the mountain, can you Y.
A. I should think so, because there is a very narrow ridge
that goes all along. You can see out on both sides.
Q. How did you learn there was a narrow ridge that goes
along the top of the mountain Y
A. Because I walked there. I have ridden there many times.
Our hunts go up there.
Q. Go along the top of the mountain Y
A. Yes, you can. I think anyone that hunts in our county
will tell you that that's where they end up there, quite a few
times.
Q. And did you ride along the division lines of the Slater
property horse back Y
.
page 9 ~ A. I lmve never been down terribly far. I have
never been much beyond the light.
Q. What do you know about your eastern line of the Slater
property¥
A. I know it goes along the ridge, because I have been up
there. ·
Q. Have you ridden along that ridge¥
A. I have walked up there.
Q. When was that, Mrs. Jackson Y
A. Well, I don't know. My husband and I went up there
several years ago, and I was up there lately, and then when
they wanted to build the light, we went up to see where that

18

Supreme Court of Appeals of Virginia

Thomas G. Slater
would be, also, on top of the mountain. So I know it quite well,
and I know there is a ridge all along the top of the mountain
which I thought was the boundary line.
Q. Just as there is a ridge along the top of any mountain!
A. No, some mountains are flat on top.
Q. Isn't this one flat on top in some points 7
A. In some points, maybe, but there is a distinct ridge all
along the top ..

•

•

•

•

•

•

•

•

•

•

page 10 ~

THOMAS G. SLATER
was called as a witness on behalf of the plaintiff, and being
first duly sworn, was examined and testified as follows :

•

•

•

•

•

Q. Are you familiar with the mountain land, the land that
your mother owned over near Landmark, or in that general
neighborhood 7
A. Yes, sir.
Q. You have been on that land many times, have you 7
A. Yes, sir.
Q. You have been all the way to the top of the mountain on
that land, have you, Mr. Slater!
A. Yes, I have.
page 11 ~ Q. And is there any ridge or dividing line there
showing the east and west sides of the mountain 7
A. Yes, it is.
Q. All along through the Slater property!
A. Yes.
Q. In recent years, say in the last three or four years did
you have any occasion to go to the top of the mountain in
reference to a stone quarry that is being or had been opened
up there!
A. Yes, sir, I did.
Q. What did you find, Mr. Slater!
A. I found that it had been operated on my mother's land.

•

•

•

•

•
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ROBERT MASON BARTENSTEIN
was called as a witness on behalf of the plaintiff
and, being first duly sworn, was examined and testified as follows :

•

•

•

•

•

Q. Where do you live, Mr. Bartenstein Y

.a. In Fauquier County.
Q. Were you born and raised here Y
A. Yes, sir.
Q. How old are you Y
A. Thirty-five.
Q. Are you a son of Mr. Fred Bartenstein, the County Surveyor?
A. Yes, sir.
Q. Will you please state to the court the training or schooling which you had as .an engineer and a surveyor?
A. I began my formal college education at V.M.I. in 1939
and completed that course and was graduated as a batchelor
of science in engineering in 1943. That's the formal education that I have had in the field.
Q. What experience did you have before opening an office
for yourself?
A. I :first worked with surveying with my father in 1938. I
then worked during my summer vacations and for the most
part, except for my period in service during the
page 16 ~ last war, World War II, I worked with surveying
up till today.
Q. When were you licensed as a surveyor and engineer by
the State of Virginia Y
A. I was licensed as a Civil Engineer by the State of Virginia in 1943. This carried the privileµ-es of making land surveys incident to engineering projects. I took the examination
and was licensed as a Certified Land Surveyor in 1950.
Q. Now, is there an organization of some kind, state organization of the land surveyors in the State of Virginia Y
A. Yes, sir, there is an association called The Virginia
Association of Surveyors.
Q. Do you hold any official position with that organization 7
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A. I am a mmber of the board of directors of that organization.

page 17
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The Witness :

•

Now, I would like to introduce a map, which is simply a Virginia state highway map, which I have number Map No. 1,

page 18

•

•

•

•

•

•

•

•

•

•

~

The Court: I don't think it's offered for that purpose, it's
offered, as I understand, for the purpose of simply showing
the general location of the property. With that provision, it
will be admitted.
Mr. Kuykendall: All right.

•

•

•

•

•

•

•

•

•

•

page 19 ~

I examined the Slater deeds and found in the records of
Fauquier County a conveyance from Slater to Jackson, Deed
Book 179, Page 81, Fauquier County records. I traced that
deed back to previous deeds and found a description of the
property as .recorded by Mr. Henry Smith. I'd like to have
Map No. 2.
By Mr. Richards :
.
.
Q. State.who Mr. Henry Smith was.
A. Mr. Henry Smith, surveyor. I procured a copy of the
Henry Smith survey.
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page 22
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The Witness: My examination of the Smith deed indicated
that Mr. Smith stated the property line ran with the crest of
the Bull Run Mountains. The road and timber work, timber
cutting had been done on the west side of the mountain; therefore I concluded that Mr. Hutcheson, was correct in saying
that the encroachment existed.

•

•

•

•

•

A. And it boiled down to the fact that Mr. Hutcheson requested that I make a survey-a re-survey of the Slater property based on all available records to determine why there
was an apparent difference between the Jacksons deed and the
deeds of the property on the west side of the mountain.
Q. Mr. Bartenstein, didn't you make a mistake? You said
on the west side of the mountain. Didn't you mean the east
side?
The Witness: On the east side of the mountain, that should
read.
page 23 ~ My first step in making the survey was to go to
Prince William County and to obtain surveys that
had been made by the adjoining owner. I found that this property waB" Duffey property, that it was in certain methods of use
known as Bull Run Mountain Corporation and estates and
other things. I found that the survey had been made by Mr.
Robert E. Rodgers, or signed by him, a Certified Land Surveyor,· and was partially of record in Prince William County
It became obvious in examining the Prince William County
records that the survey had been filed in sections, so that I
was unable to locate a complete boundary of the property. I
therefore got in touch with Mr. Robert Rodgers and requestedBy Mr. Richards:
Q. Who is Mr. Robert Rodgers Y
A. Mr. Robert E. Rodgers is the man who made the survey
of the-how do you refer to that property, sirY
Q. Bull Run Development Corporation, sir.
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A. -of the Bull Run Development Corporation. He very
kindly sent me a copy of his survey, which I would like to
present as Map No. 8. I have but one copy of this plat.
My :first examination of this plat shows a :fire tower (indicating on plat). This plat is drawn to scale and shows that the
property line is approximately 350 feet west of the :fire tower.
My observation of the :fire tower was that it was almost exactly
on the crest of the mountain, which indicated that
page 24 ~ the line established by Mr. Rodgers had been placed
on the west side of the mountain. I would like to
reiterate that was contrary to the Henry Smith survey of the
Slater property which called for the crest of the mountain.
I discussed the fact with Mr. Rodgers, and he confirmed
that his line was, indeed, on the west side of the crest of the
mountain.
Now, on looking at the Rodgers plat I noted: "I further certify that the order of accuracies, street widths, scales and lot
sizes conform to ordinances of said county and that concrete
and iron markers will be set in compliance with said ordinances."
At that time, to the best of my knowledge, there were no
property corners set on the ground on the points shown as the
boundary line between Jackson and Bull Run Development
Corporation by Mr. Rodgers. I therefore had a two-fold problem. My :first problem was to find out where, in fact, the boundary line established by this survey was located. My second
problem was to find what facts may have been developed in the
past that would indicate that the Smith survey calling for the
crest of the mountain was in error.
Mr. Rodgers again gave me excellent cooperation. He
showed me a point on this plat-we have an area marked as
''Bell.'' He showed me an angle in the stone fence on top of
the mountain and told me that he had used that as .
page 25 ~ the corner. I picked up that corner and tied it into
·
my work. You will also note that this survey calls
for the north to be '' state grid north.'' There is a monument,
as can be seen on Map No. 2, "U.S.C.&G.-S. Monument 1954,"
which I used to make the same tie, and therefore I have made
my bearing on north the same as Rodgers'. This gave me a tie
between his survey as to location and as to direction. I checked
this roughly with some lots that had been staked out down in
the southern end of this property and felt from those checks
that I was as accurately located as could be expected.
Following this we had a reasonably true picture of the fact
that there was a discrepancy, and so our next step was then to
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go back into the old records. We found that many of the deeds,
tracing back·
The Court: I want to interrupt you, Mr. Bartenstein.
Let me ask counsel for defendants this question. This question
relates to the line, but defendants say the crest is one place
and the plaintiffs say it's another. Is that the position 1
Mr. Kuykendall: We take the position there is no way to
determine actually the crest of the mountain. You have got a
number of ridges in an elevated position; it's undulating, in
one place it's higher than another, and there is no way to tell
the crest of the mountain to fix that as a property line.
The Court: You mean, the crest, if it could be
page 26 ~ determined, would be the property line 1
Mr. Kuykendall: Oh, no, sir. No, indeed.
The Court: What do you state is the property line. I don't
want to anticipate your case. It would be helpful if I could
keep in mind the plaintiff's position and the defendant's position.
Mr. Kuykendall: Defendants are going to establish the
line by actual surveys by going back to an old, well known,
established monument. We are going to work up to this line
and establish it that way, and we are prepared to do that. You
can't say that the property line is the top of the mountain or
crest of the mountain, because that can't be determined.
The Court: Pardon me, Mr. Bartenstein.
The Witness: My first concrete reference to this property
is found in Deed Book 15, Page 248, Fauquier County records.
This indenture reads, in part, as follows: '' This indenture
made the 21st day of November, 1774, between George Mercer
of the Colony of Virginia, of the first part, Mary Wroughton
of the city of Bath in the Kingdom of Great Britain, spinster,
of the second part, John Tavloe & George Washing-ton of said
Colony, Esqs., attorneys in fact of the said George Mercer and
Mary Wroughton of the third part, and Nathaniel Skinner and
Cornelius Skinner of the County of Prince William of the
fourth part" had entered into an agreement with each other
with the result that Nathaniel Skinner and Cornelpage 27 ~ ius acquired 1097 acres of land, being a part of a
16,000-acre tract which had been divided in a general court-would you like to have a copy of this plat, sir 1 V{ e
have two copies available (handing).
This survey description was obviously a copy of previous
divisions, and it was not performed too well. In that case we
had metes and bounds. I will read the description to y,ou. They
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referred to a plat that contained, or records that were contained in the general court. My best information from the
clerks of two counties was that a general court was set up in
the vicinity of Haymarket, perhaps for the purpose of dividing this property, this Mercer estate. That court had been
terminated, and we were unable to find the records on that.
Now, this description-and I will point out this drawing,
which, may I say, is largely schematic. It is somewhat to scale,
but it largely shows the picture. '' Begin by said Hough's survey at 3 chestnuts on the east side of the Bull Run Mountain,
corner of two tracts granted to John Mercer, Esquire"-John
Mercer got this piece; we are beginning at the point that I
have marked as "C"-"thence with Carter's line"-Carter
had a large grant of land over on this side of the line" thence with Carter's line South 2l1h West 537 poles to the
upper corner of said dividend marked G.M. & I.F.M., thence
crossing the said mountain North 81 West along the upp~r line
of the said dividend to the land now sold to John
page 28 ~ Monday distinguished in said Peyton's survey by
Lot No. 7; thence wi~h No. 7 and No. 6 now sold to
John Peyton Harrison to a small hickory between a chestnut
and hickory, corner to Lot No. 6 on side of said mountain;
thence crossing the mountain a1_1d with the lower line of the
said divident South 81 East to the beginning, including the
said Bull Run Mountain and supposed to contain 1097 acres.''
I have outlined that area (indicating on plat).
The Court: That purports to be what, now?
The Witness: A thousand ninety-seven acres.
The Court: What land?
The Witness: Conveyed to Nathaniel and Cornelius Skinner.
The Court: Where do they fit into the picture?
The Witness : They are the predecessors in title.
The Court : Of both tracts in dispute?
The Witness: No, we have to take that in two separate
items. I would like to consider this particular phase of the
property as Phase One.
Mr. Richards : If your Honor please, the records show
it runs back into the Skinners.
The Court: Oh.
The Witness: Now, we have established this area honnd
in green and containing virtually the whole of the Bull ·Run
Mountain as being in the hands of Nathaniel and
page 29 ~ Cornelius Skinner. A transaction obviously was
made but not recorded, in which the land on the
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west side of the mountain was conveyed to Lang. vV e were
unable to find the deed to Lang in either county. However, in
Prince William County we did find a deed, Deed Book 13,
Page 409, which states in part as follows:
"Whereas, Nathaniel Skinner and Cornelius Skinner did
in the year 1774 purchase a tract of land jointly in Prince
William and Fauquier Counties containing upwards of onethousand acres lying on the Bull Run Mountain and afterwards sold to Alexander Lang all that part of said purchase
which lies on the west side of said mountain for their joint
benefit' '-now I would like to stop my reading at that point
and state that this is the original division of this 1097-acre
tract, and it's the only reference that I have been able to find
to that division, and it states the land on the west side of the
mountain was sold to Alexander Lang, the predecessor in title
to the Jacksons.

•

•

•

•

•

_ Q. Where is the mountain T
·
A. The mountain is indicated as a dotted line
page 30 ~ following right down the center of the plat.
Q. That is the dotted blue line T
A. Yes, sir, the dotted blue line is the mountain that I
found.
Now, further in that connection, on this same deed it states
as follows: after they sold the land to Alexander Lang, "more
recently they sold and conveyed to Lewis Berkley two hundred
and twenty acres on the east side of said mountain and the
south end of said tract for the exclusive benefit of said Cornelius.'' Now, the Lewis Berkley land goes back in to the Bull
Run Mountain Development Corporation, and I was unable to
find any other deed to Mr. Berkley from Skinner in the Prince
William County records, and this statement here that they
sold the land on the east side of the mountain to Lewis Berkley
would convince me that that part of the land was divided on
the crest of the mountain.
Now, the residue of the land held by Skinners at this time
is in the same deed. It says, "Now this indenture of partition," etc., relinquishes unto Nathaniel Skinner, as Executor
of Nathaniel Skinner, Deceased, all his right, title, interest
and claim in and to a certain part, parcel or shar:e of a certain
tract of land in Prince William County above desfo:nated and
bounded as follows:" See, this is still a portion of that 1097-
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acre tract. This deed establishes that the land on
the west side of the mountain went to Lang, this
piece went to Berkley.
Q. Let me ask you right there, what is the date of that T
A. 1834--I beg your pardon-

page 31

~

The Court: When did the survey indicate it was conveyed
to Lang, and when was it conveyed to Berkley?
The Witness : The record states at this time, in 1834, they
make records to show conveyances. I was unable to find the
conveyances.
The Court: All right.
The Witness: Now, this survey is a part that goes to
Nathaniel Skinner, and I have indicated that here as a red
line. "Beginning at a hickory sapling with stones heaped
round it and several pointers near the foot of the mountain
about ten poles south of a small branch in a line of said Berkley's purchase from Nelson and corner to Jacob Ish"-that
would be by point "C"-"thence running with" Ish's "line
North 82 West 140% poles to Burch's corner, a heap of stones
on the top of the mountain with several pointers' '-it goes
from here to Burch's corner, which is shown as "A" and
which is defined as a heap of stones on top of the mountain.
Now, that survey continues as follows: "thence running on
and near the highest part of said mountain South 16 West 74
poles to a heap of stones, South 37 West 90 poles to a pine and
stones set round it, thence South 5 East 17% poles to the top
of a ledge of rocks by a pine and pointers, thence
page 32 ~ South 16 West 54 poles to a heap of stones near two
small pines, thence South 30 West 69 poles to a
pine' '-that all is running on or near the highest point of the
mountain (indicating on plat)-"tbence down the mountain
South 81% East"-that starts right at this point here'' down the mountain South 81% East'' to these back lines
which we are not concerned with at this time.
Now, this deed further states Nathaniel Skinner relinquishes unto Cornelius Skinner, his heirs and assigns, all his
right, title, claim and demand in and to said land, it being the
balance of one moiety of the aforesaid joint purchase, etc.,
which is described as follows: "beginning at a chestnut"-·
that's on the lower side of the small red rectangle-''beginning at a chestnut on the side of the mountain marked L. B.
and B. a corner to Lewis Berkley's purchase from the said
Nathaniel Skinner, deceased, and Cornelius Skinner and in
the original line of Carter and Mercer, now Berkley and
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others; thence with said line North 221h East 32 poles to a
stone and several distant pointers, thence North 81 West 147
poles to the top of the mountain, Lang's line, thence with the
same South 30 West 23 poles, South 401h West 12 poles to
Lang's and Berkley's corner, a decayed black-jack stump and
stones heaped round it, thence down the mountain South 81
East 154 poles to the beginning.'' Therefore, on the basis of
the Prince William County deeds we felt that the
page 33 ~ land on the west side of the mountain had gone to
Lang, the land in this area on the east side of the
mountain had gone to Berkley. The rest of this land in the
survey had been divided by the survey in an attempt to follow
the top of the mountain, because it so stated.
As I have stated before, we could not find where Lang bad
acquired this property by deed. Our first reference to this fact
that a Lang owned land was a deed of trust recorded in Deed
Book 38, Page 190, Fauquier County records, dated July
1838, which states in part as follows: " ... does grant, bargain
and sell unto the said Richard N. Johnston all of that said
tract or parcel of land lying and being in the county aforesaid
whereon the said John Lang now lives and bounded as fol
lows: That is to say, running with a dividing line between
Thomas W. Burch and the said Lang"-that is this line (in
dicatin~; on plat-" and running east to the top of the Bull
Run Mountains"-which is this point here-"thence south
with a ledge of rocks' '-which is this line on down through
here (indicating). I would like to point out that there is a
distinct ledge of rock that runs along the extreme crest of most
of that mountain. Repeating, ''thence south with a ledge of
rocks to John Sullivan and Thaddius Herndon, thence with
Sullivan's line west"-wbich goes to this line (indicating)'' thence with Sullivan or Battson 's line north to the beginning,
supposed to contain 300 acres, it being land purchased by Lang
of one Nathaniel Skinner." That establishes it being this piece
of land in this area here.
page 34 ~ This indenture was actually a trust, it was not a
deed but it was a trust devised to secure several
debts to Amos Johnston, and the land went into the hands of
Amos J obnston at our next check on the record. We were not
able to find the deed. However, the indenture was defined to
secure debts to Amos Johnston, and we assumed that they
just didn't record it.
By the time it got to Johnston, two parcels had been taken
out of it. One went to Burch and one went to Bell. We don't
know the precise dates when those properties were sold. We
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have never been able to find any deed either to Burch or to
Bell for the particular tracts of land.
Now, on Amos Johnston's death his estate was put into a
chancery court, and that was the occasion for Mr. Henry Smith
to make the survey of this property which is now called Slater
property, or Jackson-Slater property. Mr. Smith's survey
didn't include the so-called Burch property nor the Bell tract.
However, once it had gone around the Bell tract-which this
is the Russell tract and this is the bell tract (indicating on
plat)-it came up· the mountain and went around the Bell
tract-he went to the crest of the ridge and used the terminology, '' thence winding with the top of the mountain'' with
metes and bounds extending from the area marked here as
the fire tower all the way down to the southern end of the
·
·
property.
The first deed we were able to find describing the
page 35 ~ so-called Burch property was in Deed Book 42,
·
Page 28, also in Deed Book 49, Page 406, Fauquier
County records, when Squire E. Matthews in 1850 sold a 100acre tract to Russell. The survey in this deed is platted to
scale on my study plat. That shows it's divided into two parts,
one called now Jackson and now Russell. It called for the
corner shown as ''A'' on this plat to be on or near the top of
the mountain.
We were unable to find a survey of the Bell property anywhere. However, after doing this record work prior to our field
work, we were convinced that the intention of the surveys confirmed our original supposition from reading the Nathaniel
Skinner deed that the property was intended to be divided on
the crest of the mountain, on the hi~h part of the mountain,
so that the land to the west went to Lang, the land to the east
remained in the hands of Skinner or went to B'erkley.
Now I'd like to have Map No. 5·. I don't believe we included
this map with the court papers, did we, Mr. Richards T

•

•

•

•

•

The Witness: This is our final plat in which I wish to go
into some detail on securing the information that I have on it
in the field.
My first step in making this field survey was a study of Mr.
Smith's survey, since that was the most recent of the surveys
on that side of the mountain, and I found that there was a
several-hundred-foot area of closure in that survey
page 36 ~ as recorded.
I then went to the county surveyor's office, and I
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found Mr. Smith's original notebook in which I found an
error that entered into the recording of this survey and
showed a bearing to be southeast, where in his original field
book Mr. Smith had that line as southwest .

.

.

.

.

"

Q. Let the court see that book when you get through with it.
A. Please the court, this gives the Smith survey, and you
win note, sir, that it is, "Beginning at (1) a dead pine with
stones placed by it and in the line of Bell's lot, then South 15
East 20.2 poles'' is the way that that was recorded on record.
That says, '' South 15 West'' as opposed to '' South 15 East.''
Mr. Kuykendall: If Your Honor please, I don't know that
' that is in evidence. It can be introduced in evidence. There is
a record.·
The Court : Where did you find this book?
The Witness: It's said that the County Surveyor maintains previous field books of their predecessors.
The Court: Where did you get it?
The Witness: It was supplied to my father through a previous County Surveyor.
·
The Court: And you say Smith made the survey?
The Witness: Yes, sir.
page 37 ~
The Court : Was he the County Surveyor Y
The Witness: He was.
The Court: At the time that this was done?
The Witness: I can't answer that. He was a county surveyor, and I assume, since the records were held by this
County Surveyor, he was at that time. I can verify it, I
imagine.
·
The Court: Well, I don't know whether it's admissible at
this time or not. It may be and may not be.
Mr. Kuykendall: May we look at the book?
· The Witness: (Handing.) ·
Based on the correction contained in that original field book,
I substituted West for East in Mr. Smith's survey, and I
found that in the total distance around that property, 17,767
feet, he had a total error of closure of 21.15 feet. That con. firmed my previous opinion that Mr. Smith was one of our
best surveyors at that time.
The Court: What was the difference, Mr. Bartenstein Y I
didn't hear.
The Witness: 21.15 feet. That means an error of approx-
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imately one-hundredth foot in 840 feet, and considering the
terrain and the fact that the survey was made with a compass,
it is a most excellent closure.
The Court: Did you determine what year the
page 38 ~ Smith survey was made Y
The Witness: I believe it's in that book. I can
also determine it from this. Dated September 27, 1873, in the
copy that I have.
The Court: Is that of record Y
The Witness : It's of record in chancery cause.
The Court: What county?
The Witness: Fauquier County.
The Court: What is the name of that chancery cause T
The Witness: I would have to look at my deed on that.
May I see the Slater deed T It states in this deed, sir, which
is Tacie G. F. Slater to Dorothy Patterson Jackson as follows:
in part: '' all of that certain tract or parcel of land lying and
being situate on the Bull Run Mountain in Scott Magisterial
Ditsrict, Fauquier County, Virginia, and containing 262 acres,
no roods, 18 poles, according to survey of Henry Smith filed
in the chancery suit of Patterson versus Johnson on the 10th
day of September, 1874. An attested copy of metes and
bounds of said tract of land, together with plat thereof, is
hereto attached,'' etc.
The Court: That is the deed from-let me see that, if you
please.
The Witness: (Handing.)
The Court: This is the deed in which Mrs. Dorothy Patterson Jackson, the plaintiff, acquired titleY
page 39 ~ The Witness: That is correct. .
·
I would like to begin at point "A" on this final
plat. You can see that that is at the extreme southern end of
the property. I ran the survey around both the Smith tract and
part of the Russell tract, the survey which was described in
previous records. This point was called for, a planted stone,
and I found a planted stone right here that was a very definite
stone. I came up the mountain with the Burch line 1742.25
feet, and I found a stone pile.
The Court: Where are you now?
The Witness: Right at this point, sir (indicating on plat),
a stone pile opposite Bell's corner. Mr. Smith's survey called
for that to be 1724.25 feet, which is a difference of 10 feet in
1700. I came across, I came all the way up, back down and
went across 1075 feet, and he was 1110 feet. However, his line
had begun from the Russell line ; as you will note there, he
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didn't come up to this corner and down as I did, he just added
that in as an afterthought. I came from that point to a stone
pile. I found a stone pile. I then came up the mountain 881.02
feet to the point "R" that I indicated on the second plat that I
presented. I came 881; he called for 8741h feet. Coming down
the mountain with the Bell line I came 255.75 feet, as he did;
since there was no indication of a corner, no physical monument, I used the same distance that he did. He then
page 40 ~ said, "winding with the crest of the mountain,"
and gave metes and bounds. I found that his
metes and bounds followed the crest of the mountain generally
but not specifically, and therefore I ran the crest with a few
more corners than he has shown, picking up a few more points
down the crest to catch a few more bends in relationship to the
value of the day as compared to the value of the property at
the time he ran the survey.
I came down to this point, and I found a very vague stone
pile in some chestnuts. Now, that stone pile was vague, it was
on a rock ledge. It was at the high point of the mountain.
I would like to have the level profile on point "A" for a
minute.
The Court: vVon 't you tell us how vour survey differs from
his survey more particularly T I understand you -pick un a
few more corners. I'd like for you to point out all the differences in that, what corners you picked up and why you picked
them up.
The Witness: Well, if you could refer to Map No. 4, sir,
you will note on that map that I have shown a dotted line.
That dotted line is the way I picked up the top of the mountain.
The Court : How did you pick up the top of the mountain T
The Witness: Bv observatio11 of differences there.
The Court: And how did you exercise thaU
page 41 ~ . The "W_it!less : By selecting the highest points
111 mv opm10n.
The Court: What instruments did you use in determining
the highest point?
The Witness: None, sir.
The Court: Could you determine the highest point simply
by eyesi,ght T
The Witness: Within certain limits, yes, sir.
The Court: What are those limits T
The Witness: I would say within 10 to 15 feet. There
comes the question there, sir, that we have a ledge of rock
very near the crest.
The Court·: Ten to 151 How do you mean, 10 or 15 feeU
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The Witness: To each side laterally.
The Court: To each side T
The Witness: Yes. I believe, sir, that you'd almost have to
look at that mountain on the ground to get an accurate picture.
I have run some level profiles over that mountain which I interid to show that shows the true shape of the mountain at certain key points along this particular line. The truth of the
matter is, sir, that if you followed the exact crest of the mountain, you would have an infinite number of property corners.
By Mr. Richards :
Q. What do you mean T
page 42 ~ .A. You would have a number of property corners, bcause every in~h that you advanced forward
the crest would shift. That's why I was attempting to base my
judgment on the value of the property as it now exists as to
how the corners should be selected.
The Court: It doesn't give the court much to go on.· Whv
should your judgment be accepted rather than an old survey?
The Witness: The land was divided, sir, on the basis
of the land on the west side of the mountain went to Lang.
That would assume that any property that was on the ea~t
side of the mountain would not have gone to Lang. If I had
used that survey, metes and bounds, I might have included
some property that was actually on the east side of the
mountain or I may have left off some property that was on
the west side of the mountain.
The Court: You still may have done that.
· The Witness: I still may have done that and have done
that, but I have attempted to brinQ,' that area down to the
point where it is not significant at this time.
The Court: .All right, go ahead.
The Witness: Now, you will note, sir, a blue line running
from the fire tower going down the mountain all the way
through, a light blue line that virtually parallels and runs
with the dashed line. That blue line is the way that Mr.
Smith called for that line to be. You
note the
page 43 ~ red line after you come in just bevond the fire
tower runs down that mountain. You will note
the red line more nearly follows the ridge as I found it than
does Mr. Smith's line. Now, in this case that is the survey
of an adjacent owner, and I found that the survey of the
adjacent owner did not agree with my sur~ey in detail. I
did find that it would agree with the mountain more nearlv,
and therefore I have tended to follow that line where it is

will

Bull Run Development Corp. v. Dorothy Jackson

33

Robert Mason Hartenstein.
applicable· more so than I have the Smith line, under the
belief that the adjacent survey carries more weight than the
metes and bounds of the property being surveyed.
Now going back to where we got to the end of this mountain
line, Mr. Smith called for the line to come back 713.63 feet.
I call for it to be 710.40, which is a discrepancy of some three
feet. He called for a pile of ston;e by and south .of a fast
stone. I was unable to find th.~s ·pile of stone. · The next
bearing that I believe I have found the fast stone.
The Court: Helieve what?
The Witness; That I am certain I have found the fast
stone, but I could not find the pile of stone on it. The next
line I found to be 5,018.36 feet. Mr. Smith called for it
to be 5,040.75 feet. He called for a large white oak north of
the road. We found a large. blazed white oak on the west
side of the road. Being unable to find any large white oak
on the north side of the road and further finding that the
. road ran practically north and south, we assumed
page 44 ~ that the road had shifted its direction since the
time of his survey in 1870.
Our next ·distance back from 'that pile we found to be
1850;3 feet. He found it to be 1853.28 feet, which was· a very
close check. Now, on our property corner, as I stated before,
that stone pile was not too good. It was obviously a most
ancient one, and it had practically come down entirely from
frost action. However, I computed what Mr. Smith's
.distance would be on a straight line from this planted stone,
which was the best corner I had to work with. I computed
Mr. Smith's survey for that to be 6,854.36, feet. My survey
showed it to be 6,827.27 feet. That made a difference of something like 27 feet. I then tied into my survey of property line
back here on the back, which was owned by Mr. Simpson and
then went to Mr. Brittlebank and Mrs. Fields and is presently
in the hands of Broun, and I made a survey of that sometime
back. I tied into that survey, and I found that the original
deed description of that property, of the Simpson survey and
Mr. .Smith's survey called for a total distance from a corner
tree on the west side of Virginia Route 629 to be 3,733.13
:f.eet. I found that distance by combining- my two surveys to
be 8,756.80 feet. Therefore, I have a discrepancy here on
this line of about 20 feet.
I examined the area within several hundred feet of that
point. I was unable to find, anything else in that area that
looked like a stone pile, and this stone pile did have chestnuts
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growing out of it, as was. called for-in the original
deed. I therefore used it as a physical monument
and the property corner. ·
· · Now may I ·see that map 6T
The. Court: Once more,· Mr. Bartenstein, on Map No. 5
the blue solid line indicates what you conceived to be the line
between these properties in .dispute here today?
·
. The Witness:·. 'That's right;
·
The Court: What is 'this blue dotted lineT
The Witness: That is the line run by Bull Run Development Corporation as related to my line on the mountain.
The. :figures· show the area .of encroachment.
· Mr: Kuykendall: Excuse nie just a minute, Mr. Bartenstein;., Do you have that deed\ that :you ref erred to extending
from point "A" to Route 629·W 'l:if"·; ,
The Witness: I do not have ·that, deed hi my possession,
no, sir. I have the calculations, etc.,.::that were made by the
J:iurvey.
.
,·
.
.-. ,Mr. Kuykendall.: Where is that deed of record! ·
The Witness: It's of record in Fauquier County.
.. :Mr. Kuykendall:· Can you give us that deed ·book!
.. The Witness: The latest deed would be from Brittlebank
and Fields. to Broun. That should be about 1950, I should
say. .It would trace on back to that.
Now, this is Point ''A.'·' This plat, the horizontal and
.
vertical scale are the same. There is no distortion
page 46 ~ to what level is. The stone pile that I found at
Point ''A,'' which is within 20-odd feet one way and 20-odd
feet another is shown on this plat here. That is where I
use the line that I established as the Jackson line. My
profile run by levels by me and my outfit showed that the
mountain there has a slight dip and comes up again not quite
as high and drops on off. As well as I could determine, the
Bull Run Mountain line was over in this area (indicating on
map). That is approximately 10 feet-as a matter of fact,
it's nearer 12 feet-12 feet lower than the stone pile found
up on the mountain. Now, that stone pile is on the edge
of a ledge. There are portions of that ledge which are a
little higher than that stone pile.
The Court: That stone pile found or marked on Map 6
as Point" A" is shown on Map 5, is that right?
The Witness: Yes, it's the point "A." That's a crosssection of the mountain.
Now, Jack, I would like to have Point "P" and Map
No. 2.

page ~5

~
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. Now, the next point that I would like· to discuss specifically
is in the vicinity ·of the fire tower, Point "P: '' . Mow, on~e
again· I'd like to call your attention to Map. No. 2. Now,
this is Point "P;'' which was right on the·. crest of Jh'~
mountain, which was also the U. S. Coast ·and· Geodetic
monument Jackson 1954 and is what was used. as, ~ ·property_
corner by me.
.
. ,. . : :. . .
This line that you see through Map 2 hi4icate~
p~ge 47 ~ where this level profile was run. On·my Map No.
.
7 you can see the levels tha.t I ran on this prQfile
of that mountain, using a- horizontal and vertical scale equal,
that my point, for practical ·purposes, I might add,' was the
highest point. There is·. a ledge of rot~k adjacent to that
point.
.
· ··· ;
·
Now, this ar,ea · over here is shown as the. ·approximate
line found to be established by Mr. Rodgers. You· will note
that this is 20 scale. That's 20, 40 and about'·46 feet lower
than my line. That is a ·true picture of that mountain if you
sliGed it in half, and that is the crest of the mountain where
I hav,e used niy point.
· The Court: Let me see if I understand you. The mountain, you say, runs north and south, as my hand indicates,
and you are taking a cross section like this (indicating) Y
The Witness·: · Cross-section right ·through it, sliced it
right through to show the relative elevations of my line and
that line right there that I ran when I was over there.
I'd like to go back to Map No. 5. Now, that gets us up as
far up the mountain as. the fire tower and gets us through
the Slater traot. I. was also requested to establish the line
· on the Russell tract. Now, I found a planted stone here that
checked with everything to the south. I found a stone pile
here that checked with that planted stone. I found a stone
fence up on top tha.t was supposed to be an indication of the
dividing line· between Bell and Russell. I found
page 48 ~ that these points checked as well as could be expected with the surveys of the dates they were
made. I had the Russell survey, which seemed to be a
very accurate survey.
Now, I was unable to find anything in the way of physical
monuments in this area. I did find, however, that the Russell
survey and the Prince William surveys agreed in that area,
so I used them to establish the crest of the mountain; in
other words, I re-used the crest as established by them since
they agreed, as oppos,ed to the other area where they did
not agree.
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On paper I turned the angle called for in the Russell
survey and extended that line across to a point. That involved mathematical computations, but I ,extended across the.
distance called for. On the ground I came across on the
dividing line and came up and found stone piles all the way
up this mountain, stone piles, set stones, chopped trees indicating the line running from "A" up to ·"U" as indicated
up here, the red "A" up to the "U.''
I then computed from a.n ''A'' bearing where that line
would run from "A" up to the top of the mountain at the
stone piles that I had found. In other words, I established that
line based on stone piles found on top of the mountain. I
established the point by turning the angle with this known
base line, a good base line that came across on that area. I
came up the specified distance in the Russell surpage 49 ~ v,e.y and---Jack, may I have the profile for Point
'' U'' ?-the specified distance of the Russell survey took me to the top of the mountain.
Once again, I have a cross-section of the mountain It
took me to this point. I found the Bull· Run Developm-ent
Corporation to be about nine feet below that in elevation.
Then after I had determined that the distance would, in fact,
take me to the top of the mountain as specified, I came back
down the Russell boundary and checked the distance to the
Bell corner at the lower end. That involves mathematical
computations. I would like to ·point out, however, that coming
down from the point that I -established on top of the· mountain at an angle that was adjusted slightly, I checked back
into the Point "R'' within approximately 7 feet.
Now, going over that briefly, we are starting at this point
(indicating), we are turning an angle, we are going 1300
feet, we are establishing a line based on stone piles and
monuments and coming up 3,000 feet, whi_ch takes us about
4500 feet from this corner. We are then coming back in and
ending up within 7 feet of this corner over here (indicating).
We are also ending up on top of the mountain, the crest
of the mountain, as you can see from this plat here (indicating Map No. 8).
We have since set temporary points on these corners. This
Point "S" shown on my plat is slightly on the east side
of the mountain. It's agre,eing, however, with Prince William
· surveys and the Fauquier County surveys. The
page 50 ~ other points are on top, and it's obvious that those
points were set in an effort to generally locate the
top in that area.
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Now, having completed this work to this point, I made
a report to Mr. Jackson and showed him that the point ''10"
on the plat and the Point "U" on the plat were supposed to
be the same thing. He therefore decided to have the survey
run further to the north to determine whether there was any
more encroachment on his purchas,e of Sheppard, the Hill
Rector tract and the Gray tract.
It was therefore necessary for us to go back to the Clerk's
Office and get some additional records. We found out once
again that this property was originally in the hands of Mercer. This was Johri Mercer, as opposed to George Mercer, in
Deed Book 16, Page 124, Fauquier County records.
I would like to cite a deed of conveyance of Crain to
Dunlap, which deed refers to this land as being part of the
land-all of the land allotted to John F. Mercer. This was
described as follows. Plat 4 shows this in kind of a lateral
colored line.
By Mr. Richards : .
Q. I have the survey here, if you want it.
A. Itbegins at a white oak and a swamp oak or Spanish
oak marked I. M. and I. F. M. on the east side of Little
River, corner to lands formerly the property of James
Mercer; thence with his line South 82 East 1224
page 51 ~ poles, or thereabouts, to a double-bodied black oak
on the east side of Bull Run Mountain,'' which
would be about where my pointer is, indicating off the map),
"which is marked I. M. & I. F. and thence South 18 West
46 poles to a chestnut, Burrell 's corner; thence with Burrell 's
South 211/2 West 400 poles to three chestnut trees corner to
the land formerly belonging to George Mercer, Esquire.''
You may recall that this piece, the green piece, came from
George Mercer. '' • • • thence North 82 West with the line
of the land formerly George Mercer's, 1340 poles to a white
oak and black oak about thr,ee poles from Little River."
That was a block of land that lay in here, containing 4,000
acres, that included the area that is now in question in this
dispute, that is today included in our discussion .
. Our further records examination of this particular parcel
indicate that it was not divided on ~he basis of a layman's
description of finding a natural boundary, but rather divided
on a basis of surv,eys.
In Deed Book 16, Page 297, John Crain sold to Ephriam
Garrison a 665 1/4-acre tract. This tract contained the
properties on both sides of the line and is ··shown with a
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yellow line. It is described in part as follows-we are ·not
concerned with all· of it: ''North 30 East 36 1/2 poles to a
stone. marked P. G.," at the end of my pointer, "corner of
Powell's line;· thence with his line South 82 East 220 poles to
Burwell 's line; thence with his line South 82 East
page .52 ~ 220 poles to Burwell 's line at the foot of the
mountain on the east line; thence with Burwell 's
line 236 poles to three chestnuts in Burwell 's line marked
G. M. -& I. ·F. M. North 82 West 533 poles,'' which rarries
you on over the mountain on the other side.
- Now, · Ephriam Garrison sold a part of this land to Ish.
We are not able to establish the actual deed of conveyance
from Garrison to Ish. However, we do have a deed to Ish
which- reads in part as follows: "On the ,east side of Bull
Run Mountain and on the waters of Bull Run, purchased
from Garrison by Jacob Ish, beginning at Major Powell's
corner and Meschetts and Whiting's line, formerly Burrell;
thence with said line South 22° 45' West 227 poles to Skinner's corner; thence with his line North 82° ·15' West 120
poles to a stake in large black oak stump and near the top of
the mountain; thence North 18 East 3696.0 feet, touching near
the eastern corner of John Warburton 's springhouse to a
heap of· stones in Pow,ell 's line, several trees,'' etc., etc.
That is a par_cel of land that lay in here, was the first division I was able to find of the Garrison tract. There was a
24 1/4-acre ·parcel cut out in this area that I was unable
to find anything on. It went to Mercer-who was .that
Mercer?-and Henderson.
Now, ·I'd like to point out at this time we have reached
our solution of the line up as far as ·this Point "A." We
are now·proceeding to the north. We have a survev that we
p~v,e quoted ,before in Deed Book 13, Page· 409, Prince William County records, in which Skinner's land is defined as
· follows·: Now, bear in mind this property bep1;1,ge 53 ~. longs ·to Ish. "Beginnin~ at a hickory· sapling
'
· · · with stones heaped around it and several pointers
near the foot of the mountain about 10 poles south of a
small branch in line of said Berkeley's purchase from Nelson
and corner to Jacob Ish, thence with his line North 82 West
140 1/2,poles to Burch's corner, a heap of .stones:on ·top of
the mountain;•" Burch's corner, Point "A" (indicating). '
What we wanted to find out was where the line was going
todead ·off to the ·north. · Now, re-quoting Deed Book 16,
P,a:ge· 62, in· ·part, it says : "• ~ • thence with Burrell South
22~ ,15, West-227 poles to Skinner's corner and thence with
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his line North 82 ° 15' West 120 poles to a stake near a large
black oak stump and near the top of the mountain." Now,
if this was ,Skinner's corner arid he went 1401/2 poles to the
top of the mountain and this man came to Skinner's corner
and went 120 poles to his line which was near the top of the
mountain, we assume that he means that the property's
c_orner was 20 1/2 poles short of reaching· the top of the
mountain.
Now, you will note that the Ish survey defines this corner
as being a stake near a large black oak stump and near the
top of the mountain. In Deed Book 19, Page 73, Fauquier
County records, where Garrison sold this land to Powell
after he had sold out to Ish and after this piece had gotten
away to Mercer and Henderson, he defines this corner that
we ar·e looking for here to begin our north line as follows:
"Beginning at a white oak stump, corner to Owen
page 54 ~ and John L. Sullivan, thence South 81 East 313.3
poles and with Lang and Burch"-this being
Burch (indicating)-"157 poles. In all 470.8 poles to a
stake near a large black oak stump.'' You may recall that
the Ish survey said, -' 'a stake near a large black oak stump.''
Therefore, it seems that these surveys were made at approximately the same time. The dates on these surveys were
around 1814. They were made very close to the same time,
and consequently they both used the same corner.
Now, this 20 1/2 poles· translates into 338 1/4 feet. So
consequently, we are left with the conclusion that the property corner · should be something like 338 feet to the east
of Burch's corner, Point "A," which is on the crest of the
mountain.
At this point it was discovered that we had from the
Skinner survey, which is a predecessor in title to the Bull
Run Mountain Corporation, and the surv·eys of the residue
of this property ffwned by Garrison to Powell, a contiguous
boundary that runs with Jackson on an extension of Jackson's line, corner with Welsh, then back with Jackson and to
the beginning.
Now, for simplicity's sake I would like to consider that
part of the boundary that ·extends beyond the Welshes' line
and back to Jackson's and out as being all the same line. In
other words, this line went all the way through and ·Welsh
bought a corner out of it. We are primaTily_ concerned with
the line·from here to here (indicating~ and from here to here.
However, this area is pertinent, since it wa·s bepage· 55 ~ fore the divisiorr and that line does define the Bull
Run Mountain Estates property.
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Now, the line "V" to "X'' on the final plat is defined in
Prince William County records, Deed Book 34, Page 371, a
survey of the-wait a minute, let's see the description to that
property in Deed Book 34.
Now, I would like to take this opportunity to show you. on
Map 4, we are talking about this line in here. This survey
agrees very closely, as you can see, the red line agrees very
closely in the size of the lines, etc., with the Rodgers survey.
We have reason to believe that since the distances in most
part are exactly the same, that this was the basis for the
Rodgers survey. I would like to point out that we are
using that survey as agreeing with surveys in Fauquier
County and as substantiating the line we ran.
Now, in part this deed reads "• • • North 18 1/2 East
18.5 chains to "H," a pile of stones, Russell's corner,''
which would be our Point "A," "thence South 78 1/2 East
2.5 chains,'' to here, '' a pile of stones,'' which is a point
over here, "thence North 22 East 37 1/2 chains to Point
"K," a pile of stones, corner to Mount Wallington; thence
North 76 West 12.75 chains to "I," to top of a large ....
of rocks, thence North ·20 East 18.20 chains to '' M,'' an old,
decayed chestnut stump, ·sprouts growing round, largest one
dead; thence South 77 1/2 East 2.25 chains,'' coming back
the other way.
Now, in comparison, the Fauquier County Deed
page 56 ~ Book 19, Page 73, is compared to that line as follows, the line from "V" to "X" on this Map No.
5. Prince William County, in that old survey, says, ''North
22 East 150 poles to a pile of stones," at "X." The survey
from Garrison to Powell says it's North 18 East, as opposed
to North 22 East; 149 1/2 poles, as opposed to 150 poles; to
a stone pile, as compared to a stone pile.
The next line goes North 76 West 50 poles to the top of a
ledge, in the Prince William County records, and in the
Fauquier County records it goes North 81, as opposed to
North 76, 51 poles, as opposed to 50, to a pine in a ledge, as
opposed to the top of the ledge. ·
·
That takes us back to this point (indicating). The next
line goes North 20 East 72.8 poles to a chestnut oak stump
in Prince William. The Fauquier records sav North 18
East 75 poles, as opposed to 72.8 poles; to a chestnut oak in
Powell' line, as opposed to a chestnut oak stump.
Our other checks on the records indicated that these
records were in agreement with each other, and thev were in
.general agreement with previous _records on both sides of the
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mountain. It was therefore determined that they were about
the oldest records we had and as near as we could get to the
original division and would therefore be the most desirable
ones to use.
The difficulty was they called for, in the Prince William
survey, from a line to the top of the ridge on this
page 57 ~ Point '' V'' before you begin to the north, they
call for that to be 2 1/2 chains, as I recall it; I
believe it was 165 feet. Now, we had some surveys that
called for that to be 90 feet from the east side of the mountain. We had some that called for it to be a point in the
ravine on the east side of the mountain, and as you may recall from this Map No. 8, there is, indeed, a small ravine on
the east side of the mountain. That's roughly 130 feet.
However, all of those disagreed in effect with each other, and
the angles, etc., didn't come into it too well, and on the
original deed we have the very definite reference to the fact
that it was 20 1/2 poles short of the top of the mountain.
We therefor,e measured down the 338-odd feet that would be
called for by the 20 1/2 poles and made a search for a stone
pile for a corner. We were unable to find any stone pile at
that point, but we did find one at 272.04 feet.
·
The Court: That is Point "V"Y
The Witness: That is Point "V" as we have established
it.
The Court: Tell us at this point, if you will, if it doesn't
interrupt, what about 11-that is the Rodgers survey. How
was 11 located Y Can you tell us, or not Y What marks

lH
The Witness: We searched for a stone but were unable
to find it.
The Court: What is your Point "V" again?
page 58 ~ The Witness: My -point "V" is a stone pile
in a line of stone · piles and other monuments
marking the line. From the deeds it should have been 338
feet from the top of the mountain. I found it to be 272.
The Court: You say that from the deeds you determined
that 'there were several ways that you could get at this
point?
The Witness: Yes, sir.
The Court: Would you go over that again Y
The Witness: From the deeds a man beginning at the
bottom of the mountain on the Skinner property went 140
1/2 poles to the top of the mountain. His neighbor at ·about
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the same time made a survey of his line and began at .the
same corner and went 120 poles to his corner, a point near
the top of the mountain. So I subtracted 120 from 140 1/2
ans 20 1/2 poles, as the distance he would be back from thetop of the mountain. I found that other surveys in the area
had used varying distances, from six poles to 2 1/2 chains
and some without any distance specified at all as to how far
they were from the crest of the mountain, and I went in there,
and the nearest point that I could find, the nearest indication
of ownership that I could find was in that line at 272 feet
from the top of the mountain, which meant that I was approximately 60 feet different on that, but that could be accounted for in that mountain, because we were measuring
from all the way from the bottom coming up.
page 59 ~
The Court: And you found this old pile of
stonesY
The Witness: Yes, sir.
The Court: And how did you get the determination of the
feet? Did you find any reference to any pile of stones in
your deed?
The Witness: No, sir. No, sir. I found reference to a
black oak stump in 1814.
The Court: Where was the black oak stump Y Did you
locate that?
The Witness: No, sir, I was unable to find it. See, that
was recorded as a black oak stump in 1914, and I assumed
that the thing had been re-monumented at some time when
they were establishing the lines and somebody built the stone
pile there and that had been accepted as the dividing line.
Based on the assumption that this corner, the stone pile
I found, was correct, I then ran a line through to the Point
"X." The result of that was I found over 2,444.99 a sfone
pile. The Fauquier County records had called that stone
pile to be over 2,466.75, which is a discrepancy of some 22
feet. They call for a stone pile in 1814. The Prince ·wmiam
County survey went North 22 EastThe Court: You are speaking of Point '' X"?
The Witness: Speaking of Point "X," yes, sir.-2.475
f.eet to a stone pile, which is a difference- of approximately
31 or 30 feet from my corner.
page 60 ~ The Court : Did you locate a stone pile?
The Witness: I located a stone pile. There was
a stone pile there; I didn't build· any. I found one there at
that distance from this point here.·· That angle also and
bearing, the two surveys don't agree too well ori bearings.
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There may have been some local attraction affecting the
needle in those areas.
The Court : What is the variance from your bearing here
of South 13"" 15' 15" West?
The Witness: · That's be,en computed on plane azimuth.
There is approximately 6 degrees difference from the magnetic bearings used.
·
The Court: Well; now, what were the bearings that you
found in the old surveys? Magnetic, I · suppose.
The Witness: Well, now, the Prince William County bearing was North 22 East; the Fauquier County bearing was
North 18 East, which was a difference of approximately 4
degrees. My bearing is North 13, which is about 5 degrees
different from the other.
My conclusions in analyzing this area was that there had
been some error of closure in this area on the plat in Prince
William County and, that there was some distortion of bearings in the area.
The Court: You were reading one way, and I was reading
the other, I think.
page 61 ~ The Witness : W,ell; I was proceeding to the
north.
··
Now, from this stone pile found here, the- Prince William
Co_unty survey calls for the line to go North 76 West 825
feet to the top of· a ledge. The Fauqwer County records
call for it to go North 81 West 841 1/2 feet to a point in a
ledge. Beginning·- at this stone pile found here and measuring across the mountain 845.07 feet I found a pronounced
ledge of rock lying approximately like this (demonstrating)
on the edge of the :mountain, and I came to a point on that
ledge.
The Court: That would be the old pine tree. Did you
find any evidence of any pine tree?
The Witness: Well, there are some pines in that area,
sir. I must say I can't remember at the moment. I didn't
find anything that would indicate that I had a marked pine
or a corner pine. Ther·e were some pines immediately to the
no;rth of me that I had to chop through to get out on the next
line of .sight. However, that ledge was a very distinct thing;
its location is distinct, and its relationship to this stone
pile convinced me that I had that portion of it correct
there.
·
Now, the next line, from "Y" to "Z," Prince William
County calls for it to be North 20 East, 1201.2 feet to a che·stnut oak stump. The Fauquier County records
call for it to be
..
'

,
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North 18 East 1237 1/2 feet to a chestnut oak in Powell's
line. I found it to be South-I have it North 18° 31' 40''
East 1231.46 f.eet to a stone pile. Now, you will
page 62 ~ note there that my bearing is almost the same as
.their bearings in that particular location. However, when I measured from the stone pile found at "Z,' 1
which I assumed had replaced the chestnut oak that was
recorded there back in 1814, I measured back down the mountain to .another stone pile that was called for as the next
corner down, and in the Goode survey it was called to be
787.05 feet. I measured it to be 754.09 feet.
By Mr. Richards:
Q. Mr. Bartenstein, state whose it was. You said, "Mr.
Goode 's survey."
A. Mr. R. A. Goode, who had made a survey of the Jackson property, the County Surveyor of Fauquier County.
Now, briefly summing up what I have said here, we had
two phases. One was a 1097-acre Skinner tract, which, aa.
far as we could tell, was divided on the basis of the crest of
the mountain. We found that the surveys substantiated that
we found the individual corners that agreed or formed the
basis of agreement with the top of that mountain.
Over on the other side we found that the land was divided
on the basis of sl!lrveys. We found agreement between Prince
William County and Fauquier County surveys. We found
that the lines had stone piles on them and were marked.
The area of discrepancy was between the points "U-V"
where we had considerable conflict in the surveys and which
· conflicted, apparently confused the bearing out in
page 63 ~ the area to the north of it. However, we found
monuments that wel'le the correct distance apart
that were approximately on the correct bearing and were
on the east side of the mountain. We were unable to find
on the Rodgers line any indication of a line or any particular
reason for the line over in that area. We do note that
the line follows the general courses of ··the crest of the
mountain, eveR though it is on the west side, and we assumed
that the survey that he used would fit the top of the mountain
like a glove, and perhaps it has been offset in that area.
The Court: What do you mean, has been offset Y How .
would it be offsetT
The Witness: It has been pu~hed over to the west side
of the mountain as running parallel to the crest and about the
same shape of the crest but over on the west side.
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The Court: Do you have any _explanation for thaU
The Witness: The explanation could lie in the fact that
any line that is measured not perfectly level is longer than a
level line-I mean, shorter than a level line. In other words,
when your tape is level you will have its longest dimension.
Now, when you are measuring up the slope of a mountain,
if your tape were not level-and I am speaking in reference
to the previous ancient surveys, not Mr. Rodgers' surveysif their tapes hadn't been level they would have arrived at a
longer 4istance-going up the side of that mountain than the
true distance would have been.
·
page 64 ~ The Court: What method did you use in making
the survey?
The Witness: We used flat wire band chain constructed
by the K. and E. Company with weight balances. We. have a
50-pound weight balance, and we apply the correct tension to
that tape in accordance with good practices. We kept the
temperature into consideration, because that causes expansion and contraction of the tape, and we oriented our
temperature to the mean temperature 68 degrees Fahrenheit.
We used a K & E. 22nd transit, doubling on angles and bringing them down to the nearest 10 seconds. Our errors of
closure-do we have our figures on errors of closure ?-were
less than 1 in 10 roods where we had closure .

•
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page 65 ~

The Witness: In relation to the fact that on Phase One
of this property in the division of the 1097-acre tract where
my lines from the fire tower to the south are not in precise
agreement with previous surveys, I would like to state something that might clarify what I did in that area. My bible in
that connection is in Michie 's Juris Prudence of Virginia and
West Virginia, Volume 3, Page 425, under the title of
''Boundaries'' as follows : '' The general rule is stated to be
that in locating boundaries of land resort is to be had first
to natural landmarks, next to artificial monuments, then to
adjacent boundaries and last to courses and distances. However, this principle is flexible and does not control against the
intention of the parties as shown by the description taken as
a whole.''
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In Mr. ,Smith's survey, which was made in: 1873,. he stated,
"* * * thence winding with the' top of the mountain:'' That
is_ a natural boundary.: He·didn't follow precisely, or as· pre'. cisely as I felt the top of the mountain should be
page 66 ~ followed, because his -'points were taken at iriter.· ·
vals of several ·hundred feet apart or· a little
more: He ign:"ored ininor bends. However, he· stated, in my
opinion, his intention when he said, "thence winding with
the top of the mountain," and I proceeded on the basis that
the top of the moutain was the true line, regardless of metes
·
and bounds.
Further, in this connection, I found that the top of the
mountain more nearly checked the survey of the line by the
adjacent property owner in Prince William County, so the
resultant line put in by me was an effort to follow the irit~ntion of the surveyor and the intention of the division of the
land on top of the mountain to the best of my ability to estab'
'
lish the top of that mountain.
I would also like to have Plat 2, Jack, if I may:
There is one point here where we have a definite conflict
between the survey made by Mr. Smith in the 1870's and a
survey made by Mr. Tavenner in the Ish deed. I'd like to
have the reference on that Ish deed, Jack.
In relation to the entire area, I will quote the, deed containing the Tayenner ,survey, in just a moment. However,
the Tavenner survey says, '' running along the top of the
mountain," and that's indicated here as an ancient Prince
William County survey, the dashed and dotted line-" thence
to a pit dug west of t_he top''.-perhaps I'd better read that
survey as it's written-"to 'E' a pile of stones"-"E" is
shown on this plat; it is not lettered, but it is at
page 67 ~ this bend here-'' thence North 3 West 4.4 chains
to '' F, '' a pile of stones at a pit dug west of the
top; thence North 39 1/2 East running with Bell's line 22
1/2 chains, passing Bell's corner," etc. I found that corner
(indicating) to be Bell's corner. There is approximately
one-half acre of land between the survey run by Mr. Tavenner in 1883 and the survey.run by Mr. Smith in the 1870's,
and Mr. Smith came to this corner and then went down the
line with Bell's line until he hit the crest of the mountain and
then followed with the crest, running the line on out.
It was my opinion that the intention of the property owners in dividing this land was originally to use the crest of
the mountain, that Mr. Smith agreed with my interpretation
of it, and in his survey he came back down the line to the crest
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of the mountain, this line being on the west side, but cr.ossing
over upon the :crest. · He came back down the. line- tiU he
hit the .crest, which runs along here (indicating) and then
·
·
.
followed back down the crest.
. Nirw; Jack, I'd ·li~e to have No. ·5.
. · · ·.
, I would also .Jike to make mention· of: the fact that some
of these very ancient surveys., and in particular som:e of these
divisions back when- the Blirches still owned the property,
were ·not complete. They did not ·precisely check In some
cases we found they used magnetic bearings based on the
existing ·magnetic north, and in some cas.es :. they used magnetic: bearings based on true· ndrth. However, the
page 68 ~· over-all intention has been what we have attempted
'· :;
. to establish and what we attempted to find out, and
we feel that the over-all intention. ·:where those properties lie
.
was found to develop on the ground and to check. ·
We find, based on our orientation of the survey of the
Bull Run · Mountain Corporation that the·· .Jackson Slater
tract is encroached upon or overlapped upon to the extent of
27.7996 acres. In this area there is a ·small wedge-shaped
piece of land th~t comes down between the land that was
formerly Bell and formerly Russell that had an area of
0.0035 acres found by us. · The land that was formerly Russ·ell was overlapped by 7:6904 acres. The Jackson's Hill
Rector tract or the· property that was acquired from .Sheppard and is known locally as the Hill Rector tract, is 12.1406
acres. The Welsh property belongs to a separate tract. The
Gregg tract f!.IDOUhts to 4.5045 acres. This total is approximately, as it can be seen by adding it, 44 1/2 acres of encroachment.
I believe that concludes my report .
0
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Q. As I understand from your direct testimony in this

·
page 69

matter, the property was acquired by Mrs. Jackson by two separate deeds T
A. Yes, sir.
Q. Now, the first deed that you ref erred to was the property that is to the west side of the mountain and is the southern tract of land, is that right?
~
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A.. Yes, sir..
Q. ·And that's known as the Slater tract!
A. Yes, sir.
Q. Now, will you please point out the division between
the Slater tract or the tract that was acquired :first and the
Sheppard tract f Can you show it on that map No. 5 that you
have exhibited!
· .
A. Yes, sir. The Slater tract· runs up to what was Russell in this area (indicating). That land is now in the hands
of Jackson, this lower half, 50. acres of Russell. It then
runs with Russell to the top of-the-mountain where it corners
simultaneously with Russell and .Bell. It runs back down the
Bell line and around the Bell. property to the crest of the
mountain and then follows down the crest of the mountain
to its southern boundary and down to the beginning.
Q. That was the Tacie Slater land f
A. Yes, sir.
.
Q. Now, in order to :find this line that you are endeavoring
to establish you went on the west side of the mountain and
·
made your survey, isn't that right!
page 70 } .A.. Yes, sir.
'
·Q. And you were only enabled to do that, if I
understand correctly, because you found a survey that had
been prepared by Henry Smith at the direction of the court
in the chancery cause of Patterson against Johnson f.
A. That and other surveys that may be pertinent, yes,
sir.
Q. That's the thing that alerted you to that particular·
work, isn't it, on the west side of the mountain:!
.
A. Yes, sir.
Q. Now, I understand, also, that you were unable· to· find
a deed by which that Slater land had previously been conveyed; by that I mean by which it had been conveyed before that chancery cause of Patterson against Johnson.
A. Yes, sir.
Q. That's true, isn't iU
A. Yes, sir.
Q. You never have found a deed for that, have you f
A. No, sir.
·
· .
Q. Now, in endeavoring to locate the Slater tract you
started, if I understand correctly, at the southeastern corner.
Am I right about that f
A. No, sir.
Q. Where did you start f
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A. I started my survey, actually, at a point on
this line (indicating). I brought it out from the
south to the north this morning to keep the thing
in chronological, logical sequence. Actually, . I ran my
survey around the entire tract, :finding all the physical monuments I could before I established anything.
Q. Well, did you run the courses that are called for by
the Smith survey in order to locate that tracU
A I ran a random traverse that followed as close as I
could to the Smith survey.
Q. You mean, you can't follow it very closely!
A. No, sir, not through the mountain.
Q. Why is thatT
A. Trees, woods, etc., are in the way. It's a standard custom to run a random traverse where you can get through
without cutting down large trees, picking up a corner and
then computing your lines mathematically.
Q. Where did you run your random line 1
A. I started on a fence line of Mr. Dawson's property.
Q. How did you happen to pick that fence line?
A. It was the closest point I could get into with my vehicle.
Q. So you just picked that point and ran your random
traverse, you say?
A. Ran a random traverse.
Q. You came right across the property at what
page 72 ~ point?
A. Came across the property to the set stone in
that area (indicating).
Q. Isn't that where you started?
A. I started in between this set stone and this oak (indicating).
Q. How did vou :find that set stone 1
A. It was pointed out to me.
Q. And you :figured that that was in the Slater tract! .
A. Yes, sir, it was called for in the Slater deed, in the
Smith survey.
·
Q. In what way was it called for, will you explain that
to me?
A. '' • • • thence· North 12 1/2 East 112.32 poles to a
planted stone, corner to Downs and Nalls, thence on Downs
and Russell's line."
Q. How did you know that was the stone?
A. I didn't.
.
Q. Well, then, you just took that as an arbitrary point,
did you?
· ·
page 71

~
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A. As a trial point.
Q. All right, and then which way did you go?
A. I came up the mountain until I reached the line where
it cut off, where the Jackson line cut off on the rear of the
Russell tract.
Q. Well, this line has no significance in the old
page 73 r record, has it 1
A. No, sir.
Q. And then where did you go from there?
A. I came up the Russell line to the top of the mountain
at "U."
Q. Well, I am asking you this: Why didn't you start on
the top of the mountain to find a point?
A. Because there had been a great deal of activity on the
top of the mountain. These points are located in the edge
of the woods near the bottom of the mountain where there
was virtually no activity. Consequently, I felt that the points
on the lower side would be more reliable, there would be
more of them in existence. I felt that the activity on the top
of the mountain had very possibly destroyed monuments
and markings that might be there.
Q. What kind of activity?
A. People collecting rocks, largely. The flagstone up there
is very good, and you can drive all the way up there to the
fire tower. They will get stones for patios, toQ. Then I assume a pile of stones would not have any
significance to you, because it may have been of recent origin
or moved about or changed?
A. If they were in the sequence of a survey and they
'lhecked in their location from one point to another, then thev
would have some significance. Now, in that conpage 74 r nection, the road comes up to the tower, which is
at this area here (indicating). This point which
I found that stone pile on is nearly-I ·don't know the exact
distance, but it's close to a mile down the mountain. There
was never a road down there until just recently when the
Bull Run Development people put a road in. Consequently,
there hadn't been much activity around that area.
Q. Well, now, you finally found the stone or stone pile in
the southeast cornerf
A. A v·ery vague stone pile, yes, sir.
Q. All right, now, .did you run back, then, in· a northerly
direction following the calls in the Smith survey to see
whether it would work out?
A. The method of surveying of a random traverse-may I
explain to you bow that works?
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Q. What I mean is this: Did you try to put the line on
the ground with your random traverse, or whatever you
call it, in the same fashion that Mr. Smith had done when
he made the survey, following the metes and bounds that be
called forT
A. No, sir.
Q. Why notT
A. He used a compass. A compass points in a given direction. A compass points parallel to itself, theoretically, in
any two positions. Therefore, he can run a line to a tree; he
then takes a 5-foot offset, sets up his instrument, and his
line will continue to run parallel. He will move
page 75 ~ back over five feet and he will still be parallel
within the limits of the accuracy of the compass.
We run a transit survey where the compass is only used
for a guide to relocate old compass surveys. Unless we
have rea,sonably long backsights, we can't turn our angles
accurately. Therefore we are not able to have a series of
short offsets without a great deal of difficulty, because we
would have to offset two points, clear a new line and set up a
whole backsight in order to project that line ahead. Therefore, we run a series of points generally on the line as
followed by the compass, and then we pick up trial corners
.at one end, trial corners at the other end, if there are more
than one, and then compute what the true distance between
those points is mathematically.
Q. Now, as I understood, originally when you were outlining the course that you followed on that Slater tract,
your main concern was to find the top of the mountain T
A. That is correct.
Q. So what you were primarily doing was running a survey and going from point to point as was needed in order to
establish what you regarded as the topt
A. That's correct.
Q. Then you said, '' Wherever I find to be the top is where
I am going to say the eastern boundary of the Slater tract
is'' T
A. That's correct.
page 76 ~ Q. And the Smith line that he established was
considerably shorter than the line that you established, and you say the ,,Smith survey can't be accepted T
A. That, of course, involves precedents in property owners.
If I find physical marked boundaries that are close, then, of
course, I am obliged to use· the physical marked boundaries
in place of metes and bounds.
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Q. You had how many calls on the lines that you ran from
"A" to "Q" on your plat No. 5?
A. Sixteen.
Q. And how many calls were in the Smith survey1
A. Nine.
Q. And there is how much difference in the length of that
line from "A" to "Q" as established by you and the line
that is called for in the ,Smith survey?
A. I would have to add that up. I p.ave done it before,
but I don't have those figures at my :fingertips.
Q. Substantially, wouldn't iU
A. It depends on what you mean by "substantial," sir.
Q. Well, would you say it's as much as two or three hundred, maybe four hundred feet?
A. That's possible.
The Court: I didn't get that question.
Mr. Kuykendall: I asked him, Your Honor, the difference
between the distance from ''A'' to '' Q '' as estabpage 77 ~ lished by the distance on his Map No. 5 as compared with the distance on the east side of the
Smith line as established in the Smith survey.
The Witness: Might I ask, in arriving at that figure did
you include the distance from 1 to 2 on the Smith survey?
By Mr. Kuykendall:
Q. Oh, you meanA. I wondered if perhaps this thing-I would be quite
astonished if there was that much difference. I don't recall
any-I am not saying it's not possible, but I don't recall
that.
Q. Yes, I included that.
A. You will notice-may I have Map No. 2? You will
notice from (1) to (2) is going from my points "R" fo my
point '' Q. '' This shows more clearly on this blown-up map.
This from "R" to "Q was running with the Bell property.
See, it's in the line of Bell's lot.
Q. That wouldn't have any significance as far as the length
of the line is concerned?
A. I beg your -pa;rdon. Well, let us add thes·e figures up.
You are correct there. I stand corrected.
·
1"

The Court: In the Henry Smith survey it :calls, '' then in
line with the top of the mountain South 32 degrees W:est 81
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page 78

~

poles to (3)." Will you point that out on your
Map No. 5, please?
The Witness : Would you repeat the question,

sir?
The Court: '' • • • thence winding with the top of the
mountain South 22 degrees West 81 poles to (3)." I am
trying to locate that in reference to your Map No. 5.
The Witness : It shows on the Map No. 4 and Map No.
5 (indicating).
By Mr. Kuykendall:
Q. Now, Mr. Hartenstein, isn't the length of that line
different based upon your metes and bounds as distinct from
the metes and bounds of the Smith survey by about 44
feet?
A. I haven't been able to add that up yet,· sir. It's not
my impr·ession that it does.
Q. Now, could you have followed the calls in the Smith
survey if you had wanted to and established them on the
ground?
A. Not to any advantage, sir.
Q. I know, but could you have followed them 1
A. Yes, sir.
Q. And you could have found them on the ground 1
A. Found what, sir?
Q. The different metes and bounds ori the ground 1
A. Within the accuracy of the survey, yes, sir.
Q. And you could have then put that on a map, on paper?
A. Yes, sir.
Q. And showed it exactly as the Smith survey
page 79 ~ called for 1
A. Are you asking me, sir, if I could do this as
a surveyor, or as a mechanic?
Q. I am asking if you could go out there on the ground
and take the Smith survey and follow the metes and bounds
and find the line according to the calls in that Smith survey?
A. Mechanically, yes, sir.
,
Q. You weren't satisfied to take just the top of the mountain and locate that and say that was the division line between the plaintiff's and the defendants' property, were
you?
A. Not without substantiation, no, sir.
Q. So that that statement in the Smith survey, "winding
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with the top of the mountain," has no probative value in
establishing the line to the property, has it?
A. It's his definition of where he thought the line was
intended to go.
Q. Where he thought it was intended to go?
A. Yes, sir, where he intended to run it; I might revise
that and say where he intended to run it.
Q. Well, what I am saying, though, is that mere recitation
in that ;Smith survey, '' winding with the top of the mountain,'' was not sufficient for you to go onto the mountain there
and find the top and say, "This is the line," and stop?
A. No, sir.
Q; Because you were not satisfied that was the line, isn't
that true?
page 80 ~ A. Yes, sir.
Q. Now, did I understand you to say that that
southeastern corner of the Slater tract was a .well established
monument, or not T.
A. No, sir.
Q. What did you say about that?
A. The southeastern corner of the Slater tract was a stone
pile, a very vague stone pile.
Q. Oh, very vague stone pile?
A. Yes, sir.
Could I get you the answer to your previous question, sir T
We have added these figures up.
I beg your pardon, we still haven't got the answer to that
problem.
Q. Now, I believe you stated that you found an error in the
calls in the Smith survey that is of recordA. Yes, sir.
Q. -and the book which you said Mr. Smith kept,
A. Yes, sir.
Q. Do you have that book?
A. I hav·e that book, sir.
Q. What was the date of that survey in that deed, do you
,
recall T
A. I recall it as 1873, sir. I haven't confirmed it.
Q. What is the date 1n the book?
page 81 ~ A. Date in the book?
Mr. Richards: If the court please, these gentlemen object to the introduction of this book this morning and then
want to cross-examine on the book. I submit the book ought
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to be admitted in evidence, if they want to cross examine
about it.
Mr. Kuykendall: I understand that Your Honor stated
you would let it in for the moment and if you found it wasn't
proper evidence you would exclude it.
The Court: That is correct.
The Witness: I don't see a date with this.
By Mr. Kuykendall:
Q. What is that date on the top of the page?
A. That date on the top of the page is May 25, 1866.
Q. That planted stone that you show on Map 5, the northwestern corner, was that in a fence line?
A. No, sir.
Q. It was. not?
A. No, sir.
.
Q. Did you find any stone at "A" on that map T
A. Yes, sir, at "A." Let's see, where is "A"? That's
Map 5. "A," right at the top, the northwestern. There is
an '' A'' here and an '' A'' down here.
Q. The "A" at the northwestern point.
A. This "A" here (indicating) T
Q. Y.es.
page 82 ~ A. No, sir, I didn't run the survey in that ~rea.
Q. How did you pick up that point, then?
A. I used the line from the planted stone to the top of
the mountain that had been established in previous work and
agreed with stone piles and fences up that mountain as a base
line and from that bas line I mathematically computed the
loca,tion of that Point "A."
·
Q. Now, let me ask you this: Starting at the planted
stone and following that line up to "S, '' will you state·
whether that line is delineated by a woods line or fences or
any other marker there that would indicate the existence of
that line?
A. To Point "S"T
Q. Yes.
A. That line is not, no, sir.
Q. Now, is the line from the northwestern corner marked
with a red "A" up at the top T
A. Yes, sir.
Q. To "V''T
A. "V"?
Q. Yes.
A. Yes, sir.
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Q. Is that delineated by woods row or fence of· any kind?
A. I ran only that portion of that line from this point
up.
Q. Will you state what you mean, now?
page 83 ~ A. From the corner of the Russell border. You
see, where the line cuts across, you see the intersection.
Q. That's the first point east of the red'' A"?
A. That's correct, the first intersection east of the red" A".
Q. All right, you ran from that point up to where?
A. Up to the Point "V".
Q. Now, how did you get the measurement 3201 feet?
A. I took it from the Russell survey.
Q. Did you measure that?
A. No, sir.
Q. You didn't measure it down to'' A''?
A. No, sir.
Q. And you have never established Point "A", then, on the
ground?
A. No, sir, not on the ground.
The Court: Which ''A'' are you ref erring to?
The Witness: The red" A", sir.
Mr. Kuykendall: The red "A".
By Mr. Kuykendall:
Q. Now, I want to ask you if it isn't true that in this area
right here on the dotted line, which is the line that the Bull
Run Development Company claims to be owner of, there is a
stone fence that runs along here that comes up from. the west
and then takes off in a southwesterly direction 1
page 84 ~ A. Yes, sir.
Q. There is a stone fence there?
A. Yes, sir.
Q. And you projected the line, however, beyond that stone
fence to the letter'' S ''?
A. Yes.
Q. Isn't that stone fence a natural marker there1
A. No, sir. The stone fence is rather prominent. It's also
quite ancient. It wasn't mentioned in any of the other surveys.
There was a road there, sir.
Q. Wouldn't a surveyor naturally assume where you found
an obviously old and long-established stone fence that that was
on a property line?
A. You would under normal circumstances, except for one

I
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thing: there is a road that provided access to the Bell lot, an
old Indian trail that was used as access up there for some
years. Now, the Bell lot, I understand, has been cultivated
in the past and was used as cultivated land. There was a house
there, outbuildings and what-not. They fenced that road, but
they didn't go to the expense of fencing across to the property
line, because the holding there was very small.
Q. That is your conclusion¥
A. It was an obvious conclusion that the property line was
not the fence.
Q. Isn't there a monument there you can tie it to¥
A. No, sir.
page 85 ~ Q. Why was it you picked out "S" as a stopping
point¥
·A. At ''R" we have a stone pile between two chestnut oaks
that is called for..'U" is called for as Burch's corner, a point
on top of the mountain and referred to Prince William County
deeds. The area at '' S' '-'' T '' around the corner of the Bell
lot is not too well defined by monuments at this time. Consequently, I worked from the Point "R", which was a physical
monument, and the Point "U", which was the point on top
of the ridge in a line of set stones and blazed trees, to establish
the information in this area that was not too clear.
Q. Now, will you look at that Point "R" on Map No. 5¥
A. Yes, sir.
Q. Now, I notice the statement, "pile of stones between two
chestnut oaks.'' Are those large trees¥
A. No, sir.
Q. How big are they¥
A. I would say they were eight inches in diameter.
Q. Very small, young trees¥
A. Yes, -sir, that's right, growing from the stump.
Q. And how many stones were there¥
A. Enough to indicate to me, sir, that there was a stone pile
in the area. There wasn't a fabulously big- one, I'd say the
stones were piled perhaps that high (indicating).
page 86

~

The Court : How high do you mean?
The Witness: About 18 inches, sir, between 14
and 18 inches.

By Mr. Kuykendall:
Q. Now, the line that the Smith survey called for did not
come up to the easternmost corner of the Bell property, did iU
A. The Bell property?
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Q. Yes.
A. The survey had mentioned, as an afterthought, as I
stated this morning, a wedge-shaped piece of land laying in
between of a certain area.
Q. How did you finally establish the point at the northwestern point of the Bell land as shown on Map 51
A. Yes, sir, there was a stone pile there and a set stone.
Q. Does the Smith survey call for a stone pile at that point 'f
A. No, sir, it doesn't. It calls for a point opposite Bell's corner. That stone pile was within ten feet of being the correct
distance from this planted stone at the bottom of the mountain.
Q. Now, Mr. Bartenstein, as a matter of fact there are innumerable stone piles all over the western side of that mountain in the vicinity of that stone quarry, aren't there?
A. Yes, sir.
page 87 r Q. And you could pick out any one of those piles
of stones and treat it as a corner to a piece of
property or a point in the survey line if you choose, couldn't
you?
A. As a surveyor, sir, you'd be on very dangerous ground.
Q. How would you identify any one particular stone pile as
a corner to any particular property?
A. By its relationship to other known corners.
Q. Well, as I understood, you were going to follow the top
of the mountain and not trying to tie in any particular stone
pile.
A. From the tower to the south I was following the top of
the mountain, because of a disagreement in the surveys of
Prince William and Fauquier. Up to the tower the surveys
were in fair agreement.
Q. Did you find a stone pile at the southwestern corner of
the Bell lot?
A. Yes, sir.
Q. And you don't know how long that had been there?
A. No, sir.
Q. Now, I understood you to testify this morning that there
was a di:fference in the degree of accuracy between the Smith
survey, and you found it in the surveyor's book and you are
finding it as of this date, about one in eight hundred?
A. I guess so, about an accuracy of about one in
page 88 r eight hundred.
Q. There is also an inaccuracy, as I understand,
in the survey of the Bell tract, is that right?
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A. I was never able to find the deed nor survey of the Bell
tract.
Q. Well, I mean you took that western line from the Slater
deed, as I understood you 7
A. I took the western line from the Slater.
.
Q. What was the accuracy of the western line of the Bell
property?
A. Oh, yes, sir, I show it on my plat. It was called for in the
Smith survey of 874.5, and I find it 881.02.
Q. And then there is some difference, also, on the western
line, isn't there V
A. Yes, sir. Well, now, that doesn't reflect the true picture
there, because Mr. Smith went all the way to the Russell line,
and be defined that little triangular piece as an afterthought.
So, consequently, I am going from Bell's corner down, whereas
he was going from the Russell line down to a point opposite
Bell's corner.
Q. The deed doesn't provide for that, does iU
A. The way I interpr(;lted the original deed-we have got
the Slater deed here, I could show you that on the actual deed,
if I may.
In answer to your other question, sir, I bad those
page 89 t figures added up, and I go down the mountain
6,221.82 feet. Henry Smith goes down the mountainThe Court: Between what two points V
The Witness: Between the Point '' Q '' and the Point ''A''.
By Mr. Kuykendall:
Q. Will you repeat that, please 7
A. And I find a distance here on the adding machine tape of
6,221.82, and I find the Henry Smith survey calls for it to be
6,204.83, which should give us a difference of about 16 feet on
the total lengths of those lines.
Q. Were you measuring from point to point on those lines 7
A. No.
Q. No?
A. I took those from the plats, sir.
Q. From course to course 7
A. Course to course, yes, sir.
Q. The sum of the courses that Mr. Smith got are substantiallv in accord with the sum that you compiled V
A~ That is correct, sir.
Q. And that was-

[
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A. -16 feet in 6200, I believe it was. Now, you will note,
sir, on the Slater deed at corner (15) there is drawn in in dotted line an "A-B" line. Now, in the survey description they
state, "• • • besides the triangle A-B-15, between-"
The Court : Mr. Bartenstein, if you will use this
map over here we can all understand that.
The Witness: All right, sir. If you will notice the
area on Map 5 opposite Bell's corner, that was shown on Mr.
Smith's survey as the point (15). Mr. Smith shows Point "A".
on his survey wh.ere I have established Point "S," and then
he shows Point "B'' as where I have that small gap between
the Bell lot and the Russell lot, the small triangle. Now, he
states in his deed, in this copy, after going around back to
Bell, '' containing 261 acres, 1 rood and 22.8 perches, besides
the triangle A-B-15 between Bell and Russell, which contains
2 roods 30 perches.''
page 90

~

By Mr. Kuykendall:
Q. All right, now, may I ask you there, I want you to look
at the northwestern corner of the Bell property.
A. Yes, sir.
Q. Is that corner there marked by a stone pile or any other
monument?
A.· There is a tall set stone there.
Q. What line is that on T
A. That's at the northwest corner of the Bell lot.
Q. Is that on the Russell line?
A. No, sir, there is a stone pile on the Russell line.
Q. Now, where is that dimension 1,075.70 feet. Is that between theA. Between the stone that I selected as the
page 91 ~ corner of Bell and at this point and pile of stones,
whereas Mr. Smith's survey, which was, I believe,
some three poles from the Bell corner in that description,
would be about 50 feet; it goes about 50 feet further.
The Court: Fifty feet to the north?
The Witness: Yes, sir, makes an actual-we still have
some error in that line, the way it's established.
By Mr. Kuykendall:
Q. Then I see you have 1100.55 feet shown in red.
A. That's Mr. Smith's dimension.
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Q. Is that degree of accuracy in keeping with the degree of
accuracy in the whole tract?
A. No, sir.
Q. As shown by the Smith survey?
A. That is correct.
Q. Now, did you find in that general area, taking the northwestern corner of the Bell lot and southwestern corner, both
of them, to find any other stone piles in that vicinity?
A. No, sir, there were some tombstones in the vicinity, but
no stone piles that I can recall. At least, I didn't find them.
Q. Did you find a graveyard up there?
A. Yes, sir.
Q. Where was that?
A. That was right where the end of my ruler is (indicating).
page 92 ~ Q. That's on the Russell property?
A. On the Russell property.
The Court: On the northwest corner of the Bell lot on the
Russell property there are some graves?
The Witness : Yes.
By Mr. Kuykendall:
Q. Now, in your examination of the records in the Clerk's
Office, that is, the public record, did you find any provision for
that graveyard on the Russell property?
A. No, sir, I did not.
Q. Now, would you start with "Q" on Map 5 and tell me
whether or not there is any monument at that point?
A. No, sir, there is not. That point is in the middle of the
existing road, in the road itself, the travelled surface, the way
I found it.
Q. And there was no monument at" S ".
A. No, sir.
.
Q. Was there a monument at'' T' 'T
A. No.
Q. Was there a monument at "U"?
A. No, sir.
Q. Did you find a monument at ''V''?
A. Yes, sir.
Q. What was that T
A. A stone pile.
page 93 ~ Q. Now, was that of recent origin,.could you tell?
A. It appeared to be quite ancient.
Q. You can't tell when it was put there?
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A. That corner was originally called for as a black oak
stump. My contention is the stone pile was put there in
place of the stump when it decayed and became invisible with
the passage of time.
Q. Did Mr. Hutcheson show you that marker there, the
stone pile?
A. No, sir.
Q. Was he with you at the time you found the stone pile?
A. To the best of my knowledge he was not.
Q. Now, was there any monument or marker on Map 5 at
"W"?
A. Yes, sir.
Q. What was that?
.A.. There was a stone pile there, sir, that checked about the
right distance over but did not fall within the correct line.
Q. Did the stone pile at ''V" and also the stone pile at "W"
have a three-quarter inch galvanized pipe stuck down in
them?
.A.. That stone pile at "V" did not. The stone pile which was
at "W", which I did not use as my corner, did.
Q. Your line went to Point "W" on that plat?
A. No, sir, my line from the stone pile "V" to
page 94 ~ the stone pile '' X'' didn't cross '' W' '. You may recall that I said there were several di:ff erent variations of that line through there. Apparently that stone pile
was set on some other variation.
Q. You didn't undertake to determine what corner that
stone pile fit, if any, did you?
.A.. That stone pile intended to fix the Jackson corner, which
I have established as Point '' W.''
Q. Intended to fix what 1
A. It intended to fix the Jackson corner "W" to the best of
my belief.
Q. I understood you to say the line didn't run from "V" to

"W".

,

A. That is correct.
Q. How far was the stone pile at "W" east or west of the
line as you established iU
A. It was west of the line. I can give you an exact figure if
yon so desirr. I believe it was about 30 or 40 feet.
Q. What did you find at Point "X"
A. A stone pile.
Q. And can you describe that¥
A. It was on the eastern brow of the mountain, sir. It was a
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wide stone pile fairly high. It was a quite good-sized stone
pile.
Q. Did it have a pipe in it?
A. No, sir.
page 95 ~ Q. You say that was on the east side of the
mountain¥
A. Yes, sir¥
Q. It was not on top?
A. Oh, no, sir, that was in the second phase that was divided
by surveys, rather than the natural boundary.
Q. Did you follow that line from Point "X" to the Landmark road at Point ''Y"¥ That is, it runs from "X" to
"Y"¥
A. I followed it to the ledge.
Q. Where was that, on the west side of the mountain?
A. The ledge was on the west side of the mountain.
Q. How far to the west side of the mountain did you go?
A. I would say, sir, about 400 feet. It was about half way
over. back and forth across the ridge, about half way on each
side. In other words, '' X'' was on the side about the same
distance and "Y" was on the other.
Q. Now, going back to the southern end of the Slater tract,
do I understand that the line projected between ''A'' on the
southeastern corner and the pile of stone on the southwestern
corner fell in line with another line to other property that you
have established?
A. You mean this line here (indicating)?
Q. No, I meant that short line there which is the southern
line of the Slater tract.
A. Yes, sir.
·Q. Did that fall in line with the line of another
.
page 96 ~ property that you surveyed¥
A. Yes, sir. This was actually a line of division
that projected all the way through on 1097 acres, and it was
an old line. The land was divided on both sides of it, using it
as a boundary.
Q. That line was a projection of this southern line of the
Slater tract, is that right?
A. Yes.
Q. And follows it right straight on through?
A. Yes.
Q. Now, who owns that land to the west of there that you
surveved?
·
A. I can give you my opinion on that, sir. I don't really
know. Broun.
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Q. Broun?
A. Yes, sir.
Q. As I understood, you ran the line 7
A. That was sometime back, yes, sir.
Q. How long ago was that Y
A. I would say in about 1950 or '51.
Q. And did you recently check your survey of the Broun
land to see whether or not the southern line of that property
tied in with the southern line of the Slater tract Y
A. I tied the two surveys together.
Q. I want to get to the property conveyed to
page 97 ~ Mrs. Jackson by Mr. Sheppard.
A. Yes.
The Court: Before we go to that, I'd like to interrupt there
for a minute. Did you determine the Fauquier-Prince William
line? Have you determined it, or do you know what the Fauquier-Prince William line is Y
The Witness: Yes, sir, I have a reference to the Hening's
Statutes. I believe the Henning's :Statutes is correct, sir. I can
read that to you, what we copied.
Mr. Kuykendall: I have the book here, if you want it.
The Witness: It's on page 311.
The Court: Go ahead and read it into the record.
The Witness: (Reading) "Whereas, many inconveniences attend the inhabitants of the County of Prince William, by
reason of the great extent thereof and their remote situation
from the courthouse, and the said inhabitants have petitioned
this present General Assembly that the said county may be
divided.
"Be it therefore enacted, by the Lieutenant G.overnor,
Council and Burgesses of this present General Assembly, and
it is hereby enacted, by the authority of the same, that from
and immediately after the first day of May next, the said
County of Prince William shall be divided into two distinct
counties, that is to say: All that part of the said county that
· Jies above a line to be run from the head of Bull
page 98 ~ Run and along the top of Bull Run mountains to
Chapman's mill, in Broad run thoroughfare, from
thence to a direct line to the head of Dorrell's run. "-that, of
course. is beyond. The pertinent thing there is, '' along the top
of the Bull run mountain from. the head of Bull run to Chapman's mill.
The Court: Chapman's mill, I take it, is on the north or
south of the top Y

Bull Run Development Corp. v. Dorothy Jackson

65

Robert Mason Bartenstein.
The Witness: In Broad run thoroughfare; I believe that
is ref erred to as Devil's mill.
The Court: Does that line that is red there run north, or
south?
The Witness: It runs to the south, sir.
The Court: Is that from the Bull run Mountain along the
top of the mountain?
The Witness: From the head of Bull run and along the top
of Bull run mountains.
The Court : Along the top of the mountain?
The Witness: Yes. Where that ridge peters out it cuts
straight across at the head of the next ridge and goes down.
The Court: Are any markers there indicating. what the
boundary between the Prince William and Fauquier are T
The Witness: No, sir, there are no lines to-those particular lines, to my knowledge, have never been surveyed. It's
just a layman's description.
page 99 ~ The Court: Did you find anything else that is
helpful to define that line in the records or on the
ground there, except "the top of the mountain"?
The Witness: Well, as it pertains to Phase One, the property, the 1097-acre Skinner tract, was divided on the top of
the peak. Properties in Phase Two were divided by survey.
The Court: I understand. I am just taking about this
Phase one now.
The Witness: Oh. No, sir, except for the statement in the
survey of the top of the mountain and the shape of the top of
the mountain.
The Court: Did you find the deed to the Bull Run tract
recorded in Fauquier?
The Witness: The Bull Run Development Corporation?
The Court : The property of the Bull· Run Development
Corporation.
The Witness: No, sir, it was not recorded to my knowledg-e.
The Court: It was recorded only in Prince William?
The Witness: That is correct, yes.
The Court: Go ahead.
By Mr. Kuykendall:
Q. Now, Mr. Bartenstein, referring now to the property that
was acquired by Mrs. Jackson from Sheppard, as I understand, you proceeded to establish the eastern line
page 100 r of that property by work that you did on the east
side of the mountain T
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A. · Did you mean work I had done on the west side of the
mountain, or did you mean by work I had done on the east
sideY
Q. On the east side.
A. I ran my survey in the area where the line was, which
was on the east side on the line "V-W-X". Oh, I believe I see
what you mean, sir. You mean the difference in the calls from
the Skinner deeds calls for 140112 poles to the top of the mountain and the Ish deed calling for 120 poles.
Q. What I mean is that in order to locate the line and establish it you took what you regarded as monuments and boundaries and calls and what-not on the east side of the mountain
and worked from that side to establish the line, is that correct?
A. I established the distance that the Point "V" should
hav:e been to the east of the top, in the original division of
this property. In other words, it was in the hands of Crain.
And then the land that was recorded in Fauquier County was
a 4,000-acre tract, and it was divided into the hands of Crain,
and then Ish .bought a piece out of that. It was cut out of a
big block of land that was recorded in Fauquier, but the deed
or but the plat that refers to that tract was recorded in Prince
William.
Q. Now, I believe there was a deed from the Sheppards to
Mrs. Jackson that contains a survey, does it not,
page 101 ~ plat and survey?
A. Yes, sir.
Q. And do you know who made that survey?
A. Yes, sir. Mr. Goode. Mr. R. A. Goode.
Q. Now, on order to find the eastern boundary to Mrs. Jackson's property did you run the line based on the survey that is
attached to that deed?
A No, sir.
Q. You were endeavoring to locate the property line of Mrs.
Jackson, were you not?
A. Yes. sir.
Q. And will you state, please, why you didn't run the line
around her property as called for by the deed and thus establish the eastern boundary of her property?
A. Well, we had a conflict there, sir, so my intention was to
develop all of the information of all the preceding deeds, both
:Crom Mr. Goode's survey, from all other surveys that had been
made of that area and then to find two that were back near the
original division or were as close to the original division as I
could, because I assumed that the original division is correct,
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and everybody else is trying to do what they intended to do
in the original division. So I was attempting to use the figures
that Mr. Goode had used as a guide and all of the other :figures
to get back to what was originally intended in the division of
that property.
page 102, ~ Q. Now, did you :find that the eastern boundary
of Mrs. Jackson's property, as established by you
is the same boundary and same line established by Mr. Goode?
A. No, sir.
Q. So then you say that the calls in the deed from Mr. Sheppard to Mrs. Jackson are erroneous?
A. Yes, sir, in some cases.

•

•

•

•

•

Q. Mr. Bartenstein, I wonder if you'd look at the map that
you prepared designated as Map 4. Do you have on the bottommost line on that map a corner marked with the letter "C "?
A. Yes, sir.
Q. Is there any monument at that point?
A. No, sir, that is a schematic drawing based on the record.
Q. Did you go on the ground to find any markings, any monuments?
A. No, sir, that simply shows the records.
Q. Do I understand, then, that this Map 4 is
page 103 ~ based purely upon the records that you found and
is not the result of any survey T
A. That is correct, sir.
·

The Court: Would you indicate north on that T
The Witness: This direction is north, sir (marking arrow
on map). This is approximately north.
The Court: Mr. Bartenstein, do you think there might bedid you gather from your surveys and investigations that
there might be an error on this survey on t~e east and that not
enough land is in this tract on the east in this Bull Run Development tracU I don't suppose you made your investigation
with that in mind, but after having made your survey and
investigation and study, do you reach that conclusion, that
there might be an overlap on the west and that there is not
sufficient land in this Bull Run Development tract on the east T
I take it that you have reached the conclusion that there was
an error in the Smith survey line along the top of the mountain and that there was-I don't think that is worded properly. I think that you reach the conclusion that the error
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went along the top of the mountain and that the calls set forth
in the survey didn't adequately put it on top of the mountain.
The Witness: Well, sir, I found that the Smith survey put
it on top of the mountain, sir, but it didn't follow the exact top
all the way down. It stayed on top of the mountain. Point to
point following the Smith survey would take you
page 194 ~ from one point at the top of the mountain to the
top of the mountain at another point. In between
it might not necessarily have followed the crest. The crest may
have swerved, you know, a little bit in or out in between, but
the Smith survey did go to the top of the mountain.
The Court: What I am driving at-I don't know if I made
the question clear-you have shown on these maps here that
there is encroachment on the west. Now, is there anything to
compensate for that on the east side of this tract¥
The Witness: From the point of view of area¥
The Court: Yes, from the point of view of area.
The Witness: Well, may it please the court that we ask
clarification on one point¥ I was under the impression that
area is not properly a part of the legal description of land.
The Court: Actually, the only point before the court at
this time is this particular line. I thought it might be helpfulit may not be-if you had that information. If you don't have
it, it's all right.
The Witness: No, sir, I am not prepared to say how much
land-I see what you mean-I am not prepared to say how
much land may still be in the hands of the Bull Run Mountain
Corporation as a result of the lines I have covered.
By Mr. Kuykendall:
.
Q. Mr. Bartenstein, will you locate for me the
page 105 ~ northern corner of the Gregg tract on Map 4Y
A. It would be in this area, sir (indicating).
Q. The Gregg tract¥
A. Let me refresh my-I beg your pardon, sir. It would be
in this area (indicating).
Q. Which one of those lines on Map 4 represents the corner
of that property¥
A. They are all intended to. It's simply a study plat, as you
can see from the records in which we have platted the various
survevs, attempted to orient them.
Q. You don't undertake to fix the line, then, on Map 4 between the Jackson property and the Bull Run Development
property¥
A. No, sir, this was simply for the purpos,e of, after we had
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accumulated the information, having this to study it with,
simply for p:i;esentation.
Q. Well, now, did you find any markers, monuments on the
ground in relation to any of these corners on Map 4¥
A. I am afraid I don't understand your question.
Q. Did you go out on the ground and undertake to locate
monuments that would be in line with these corners on Map

4JT
A. Yes, sir.
Q. Did you find any for the Jackson-Gregg corner, northern
corner¥
A. Yes, sir.
page 106 ~ Q. What did you find T
A. I found a stone pile at this point and a stone
pile down the mountain. That's the north corner. I found a
ledge, very prominent ledge, natural monument. I found a
stone pile in here.
Q. You are not following the ledge in order to fix the line
on the northern end of this survey, are you¥
A. Oh, no, sir.
Q. Now, how did you determine that the monument at the
northern corner of the Gregg property was actually the monument in the line described¥
A. You are speaking of this corner t
Q. Yes.
A. Could you repeat that question¥
. Q. How did you determine that that was a monument in the
line of the Gregg property, the Jackson property? ·
A. It was-all of my determinations are based on more than
one source of information. I take all of the facts concerning
the entire area and make my decision as to where the corner
should properly be. This was a stone pile up here, it was a correct distance from another stone pile down the line, as the
second point, in fact. It was in the correct relationship to a
stone pile in this area, and that stone pile and a ledge proved
to be in correct relationship with each other.
Q. Do you find any stone fences alone the proppage 107 ~ erty in that area that you just referred to T
A. No, sir.
Q. You referred to a measurement of 140 poles when you
were dealing with Map No. 4 that extended from Point" A", I
believe, to Point ''0".
A. 1401/z poles, yes, sir.
Q. 1401/z. You never undertook to determine where that 140
poles would lead you if you started at Point "A," where you
would come out-I mean, by measurement on the ground T
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A. No, sir, it cameQ. You don't know whether it comes out at a fence line or
whether it's in the middle of a field, or where it is Y
A. It's supposed to terminate at the top of the mountain,
and I have shown my cross-section of the top of the mountain
in that line.
Q. I am talking about Point'' C'' on that map.
A. No, sir.
Q. And it may end up in the middle of the field, for all you
know?
A. That's correct, sir.
Q. And there may be no monuments or anything else there
to indicate that it's a corner or point in the property line Y
A. It's possible.
page 108 ~

Mr. Kuykendall: I think that's all.
RE-DIREOT EXAMINATION.

•

•

•

•

•

The Witness: What I as a surveyor was attempting to do
was to establish where they had originally intendpage 109 ~ ed to divide this property in Phase Two of this
discussion. I did not agree precisely with any
other surveys. It's a very, very difficult thing to do. I feel
that within the intent of the surveys we are in fair agreement considering the area, with the field of operations, as it
were. Mr. Goode called for a point on the east side of the
mountain. You have seen my plat that showed that Mr.
Rodgers' line was some 10 feet below the crest on the west
side of the mountain at this point. Mr. Goode did not say precisely how far east of the crest of the mountain he was. I
didn't agree with him precis,ely on bearings in that area, on
the directions of the line. I was attempting to establish this
line, and I didn't get precise agreement with any other surveys. Does that answer your question, sir?
The Court: Yes, sir.
By Mr. Richards:
In examining the records here in Fauquier County did you
find any deeds from Du:ff ey to the Bull Run Development Corporation?
A. No, sir, I did not.
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Q. Has Mr. Rodgers' map laid off lots over the crest of
the mountain in Fauquier 7
A. To the best of my understanding, it has .

page 110

•

.

•

•

•

•

•

•

•

•

~

Q. Mr. Bartenstein, I hand you a survey here-this is something I overlooked on the direct examination-of the old Rector property there and ask you whether that throws any light
.
on your report here.
A. That survey, as I say, was made in 1840 and signed by
James Pickett.
Q. Does that survey refer to any of the points in your survey?
. A. Yes, sir, that would refer to Phase Two up in the northern end of the area. It goes to 115.8 poles to "F," a pile of
stones by chestnut oak, black oak and hickory, corners on ,eastern brow of Bull Run Mountain about 14 poles from its ridge,
thence along the eastern brow south 19% West
page 111 ~ 104.3 poles to '' G'' a stake and pile of stones by
an old stump in a ravine 6 poles east of the road
on top of the mountain. That would not agree with me in every
respect. I have come further to the east in that one point, but
it does confirm the line being on the eastern side of the mountain, as opposed to Rodgers' location.

•

•

•

•

•

Mr. Richards: Now, if Your Honor please, I have here a
photostatic copy of an agreement between Virginia Conservation Commission, Virginia Forest Service for that fire tower
up there. I'd like to file that as Plaintiff's Exhibit No. 5 in this
case.
The Court: Do you have any objection?
Mr. Kuykendall: No, sir.

•

•

•

•

•

Mr. Richards: I have here a blueprint signed by Mr.
Goode. I would like to introduce that in evidence. I have made
a search for the original, and I can't find it, and I have that
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blueprint. I am under the impression Mr. Sheppard kept
it and took it off.
Mr. Kuykendall: Mr. Richards, isn't that the plat that accomplained the deed?
page 112 r Mr. Richards: I don't know, Sloan.
Mr. Kuykendall: Of the Sheppards to Mrs.
Jackson?
Mr. Richards: That is the Goode survey of the Sheppard
property to Mrs. Jackson. I can't find the original survey.
Mr. Kuykendall: Doesn't that accompany the deed?
Mr. Richards: No, it calls for the survey, but the survey ia
not there. Do you know where it is, Mr. Jackson?
Mr. Jackson: No, but that's a photos tat of it .

•

•

•

•

•

The Court: You said you were working with several surveys. How many surveys were you working with?
The Witness: Mr. Smith, Mr. Tavenner, Mr. Pickett.
There were surveys which are recorded without names of the
surveyors. Mr. Hough; Hayden was named. I didn't review
too much of it.
The Court: Did you ·write in the name of the surveyor who
had made the survey as you went along?
The Witness: That's right.
The Court: And you had available their descriptions that
they gave for these different properties?
The Witness: I was supplied with the description, yes.
The Court: You say you agreed with none of
page 113 r these surveys?
The Witness: None of them precisely, no, sir.
The Court: Are all of them reputable surveyors?
The Witness: Yes, sir. If it please the court, it is very difficult to measure a thousand-foot line and then go back and remeasure the same line you are on the same day and get exactly
the same answer. As I said, there is a margin that you don't
agree exactly on any dimension.
The Court: Perhaps you could elaborate a little further.
I know you have been over this considerably, but just to review
it, when you said you disagreed with them, I take it it was in
some respects, just minor disagreement?
The Witness: In many respects, yes, sir.
The Court: Did you disagree with Mr. Rodgers more than
the others?
The Witness: Yes, sir, a great deal more than the others.
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The Court: How close would you say that your-I know
that's difficult to answer without taking up each phase of it,
but would you briefly review the differences between you and
these other surveyors as the points stand out in your mind,
if you can, and then compare that with the differences-you
have that set forth. Your diflerences with Mr. R,odgers, that is
set forth, but if you can just point up briefly what
page 114 ~ your major differences with these surveys that
you have revised were, except Mr. Rodgers'.
The Witness: Well, let's see if I can go back to this Plat 5.
Now, I have noted my disagreement with Mr. Smith in the red
:figures and in the blue :figures. The blue :figures are mine, those
are his. There is a comparison with each one; for insfance,
that is 10 feet. This is not too well determined, because it is
the same, 874 against 881. This is 710 as opposed to 713, and
here that is 5,018 as opposed to 5,014.
The Court : 5,0181
The Witness: Yes, sir. I used the same here, because I was
calculating- this line, on top of the ridge, so I used that :figure
to see if it would bring me to the top of the ridge, and if it
had not, of course, I would have had to have gone back and
found that corner and see where that would take you. I didn't
have the name of the surveyor who made this particular survey. These were all ancient surveys; all of them were quite ancient, 1800 's.
On the line from '' R'' to '' T'' my disagreement is about 7
feet with the Prince William County surveyor, made by Mr.
Tavenner. On the next line I have the same distances called
for in the Russell surveys, because there was no point there,
and I had to get that.
Now, coming over the ridge, the survey I just read from,
Mr. Pickett called for that to be 9 poles over. Mr.
page 115 r Goode called for it to be a point in the ravine,
which I believe would put it over about 130 feet.
The survey in the Prince William County records stopped
201h poles short of the Burch corner, which would put it over
338 feet. In that area we had those three dimensions that I
could recall to choose between, whether it was 100 feet over,
130 or 300-and-some.
On the line through here I have shown-Jack, give me the
final survey agreement proposition. As to variation, there is a
considerable amount of local attraction in the mountains, and
the compasses do read off some, but from the point of view of
distance. tl1e Prince William County survey, which I believe
was made by Mr. Tavenner, on the line "V-X" is 2475 feet.
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Surveyor, I suppose I will have to say "unknown"-that was
around 1814-had 2466.25 feet, which was· a 9-foot discrepancy. I found 2444 feet, which was about 22 feet short of what
they called for. Of course, that's a half-a-mile line.
Now, when you get into these areas at the proper distances,
you can examine the ground minutely for an area of a hundred
feet or 200 feet around to see if there are any traces of
corners, and if you do find a corner, when it's within 20 feet of
where it is, it is my policy to use that as a monument. If I am
not able to find a corner, then I resort more to distances because of the order of precedence of the corners.
page 116 ~ Now, going back across, Mr. Tavenner had this
for it to be 841 feet, which is a difference of some 16 1/2 feet.
My survey had it 845 feet, which was about 3 feet over the
Fauquier County records and about 19 feet over the Prince
William County records.
The last distance down, the Prince William County had
coming in at 1201.2. The Fauquier County records had 1237,
which was about 36 feet more. We had 1231, which fell in
between. Each line taken individually and located here,
except with the one point where we had the difference in
calls from the west side of the points "U" to "V", the rest of
tb,e differences were minor in comparison. On this one line
from "U" to "V" there are several different calls. That is the
only line where I haven't got general agreement with the other
surveys.
The Court: Are you throug-h?
The Witness: Yes, with this one added point: that the
stone pile I found in that place lay between the maximum and
minimum length of the call, and that seemed to be on the east
side of the mountain. That's the reason I used it, because I
found a stone pile, but it was in between.
The Court: Can you account for the great deal of difference that you have between your lines and Mr. Rodgers' lines?
The Witness: The only way that I could aci,age 117 ~ count for that, sir, is this: There was an imaginary
line called a patent line that was used to divide
this land in colonial times, this 16,000-acre Mercer estate, I helieve it was called. That was an imaginary line; it was on the
side of a slope. Consequently, the surveyors went in there to
divide this line on the basis of this long line which was probably run with a compass to begin with and may very well have
been a series of short lines and not followed a straight line.
The Court: What do you mean, an imaginary line?
The Witness: Well, the patent line is a division line be-
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iween two points. It may have had a corner at one end and a
corner at another. It may have been three or four miles long.
The Court: That's what all these were. You mean, it was
never set down in an actual survey, is that what you are trying
to say?
The Witness: Well, let's assume that it was set down in an
actual survey. Let's assume that it was actually set down in a
survey. We don't know how often monuments were put on that
line nor how accurately were they put on that particular line.
When I say "imaginary", sir, I am comparing it to the crest
of the mountain. My work is based on the crest of the mountain, which is a natural line. It is fortunate that the original
line came to the top of the mountain. R,odgers' survey is based
on a survey line at the bottom, which is strictly
page 118 ~ metes and bounds and which is not readily identified. Now, if a surveyor came in and went to a
great deal of trouble and went to the ends of that line and relocated that line and used that as a basis for his work and
used a previous survey that didn't go to that trouble, then they
might very well not be on that same line. They might be cutting
a little 30-acre tract, and he wouldn't go to the trouble of going
iive miles or four miles to locate that. Then you have got to
take into consideration that these other surveyc,.;,s may not
have had that line accurately, particularly if that line is different from some of the monument and use lines that were on
that side.
It would appear that perhaps the patent line as it is now
located by Mr. Rodgers, and now correctly located, was not the
same as Mr. Tavenner 's when he was making his surveys of
Prince William, or others. This is a possible solution.
The Court: Well, how would it change?
The Witness: In the mind of the surveyor making the survey.
The Court : I am afraid I don't follow you.
The Witness: Unless the surveyor took the trouble to rerPn that line, that patent line, he mig-ht have used a corner
that someone pointed out to him, said, "This is my corner, it's:
always been my corner, it's on the line.'' The fellow that
told him that may or may not have been correct, but unless he
wanted to spend the time and the money to re-run
:r,age 119 ~ that patent line and check that stone or tree that
the private man had pointed out as being the corner, he may not have started on the ri1:1:ht line.
The Court: What is this patent line of which you .are
speaking?
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The Witness: It was established on Mr. Rodgers' plat-is
shown on Mr. Rodgers' plat, and my understanding of the line
is that it is the division line between the Mercer propertywhere is the Rodgers surveyf (Handing) You will note a dotted line that is referred to as "Patent Line" on his survey
that extends all the way up to the Loudoun County line and
considerably on down beyond the area we are working in here.
Now, the Mercers owned originally a very large tract which
lay on this side of the line, and if I am not mistaken-I think
I am right-2.the Fowler's had a grant over on that side of the
line. During the Revolutionary War the Mercers got into some
difficulty, and there was a difference of political opinion, and
they left this country, and these people divided their property,
and when they divided their property we don't know whether
they actually went out and surveyed it or took the original
grant lines and just marked it into squares and sold it at
auction. This land was very-right along through-this line
here was up on the side of _the mountain.
The Court: Where do you find that line defined f
The Witness: It's defined in the deeds that
page 120 ~ come down to that line.
The Court: How?
The Witness: Well, do you recall the 1097-acre tract descrii::,tion that I read? It went down to, I believe it was Burrell 's line, I think, at that time. It went with Burrell's line,
giving a certain lateral distance.
The Court: Do any of the deeds which you have reviewed
show how this original line was established, except it was a
division between two estates f Did they refer to any natural
boundaries, such as mountains, rivers, or any other monuments?
The Witness: No, sir. I was employed to survey the land
~n the west side of the mountain, and I had a natural boundary
which was the top of the mountain.
The Court : I undestand that. I am just asking you about
that patent line, and I assume that you didn't base your survey on that. I take it that you didn't base your survey at
all on that. You used these other boundaries that you had in
these other surveys; you just showed it on here, didn't refer
toiH
The Witness: Yes, sir, that, of course, being a plat simply
of various surveys put together to show how they fitted. My
feeling was if you used the patent line, which is a survey line,
as opposed to the top of the mountain, and if your dimensions
from that line as you establish it carried you beyond the
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top of the mountain, that you would be forced to

page 121

r fall back on the natural b_oundary, which would be

the top of the mountain, and either move the
Patent Line back to another location and assume that the location of it had been incorrect, or else squeeze the property
down and end up with less area. The natural boundary, I felt
is stronger than the patent line, a survey line which is made
over metes and bounds to the best of my knowledge, without
a reference survey on it.
The Court : Any other questions 1
RE-CROSS EXAMINATION.
By Mr. Kuykendall:
Q. Mr. Bartenstein, I understood from that last statement
you made that if you take the patent line as correct and measure from that and you find that you are over to the west side
of the top of the mountain, then you must disregard that, conclude that that measurement is wrong and come back to the
natural boundary, which you said was the top of the mountain?
A. Yes, sir, when the survey says it's to the top of the
mountain and with the top of the mountain.
Q. And if you found surveys that led you beyond the topA. The metes and bounds don't take precedence over natural boundaries.
Q. Never do?
A. In my understanding of my business or profession.
Q. Did you run the metes and bounds on the northern part
or the Sheppard tract that Mrs. Jackson bought?
page 122 r A: Of Phase Two?
Q. Yes.
A. That's right.
Q. You ignored the natural boundary there 1
A. There was no natural boundary to find.
Q. There was no type of boundary?
A. It was not a boundary, not defined as boundary.
Q. Metes and bounds V
A. The metes and bounds didn't call for it to follow the top
of the mountain. It said on the east side of the mountain, or
west side of the mountain, didn't say, "thence with the top of
the mountain.''
.
Q. You said Mr. Smith didn't follow the top of the mountain 1
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A. We are back into the Phase. One. We are back into the
1097 Skinner tract that was on top of the mountain.
Q. You said Mr. Smith didn't follow the top of the mountain?
A. It didn't follow it precisely.
Q. He has a metes and bounds description in his deed?
A. That's correct, sir.
.
Q. And he refers to, '' running with the top of the mountain''?
A. That is correct.
Q. In the metes and bounds survey where he
page 123 ~ says, '' running with the top of the mountain,'' he
may be following the meanderings of the top but
down the slope, following at a lower level.
A. If he said, "thence with the top of the mountain," and
the land on the west side of the mountain had gone to the
people he was surveying it for, then it would be the intention
to divide the land on the west side of the mountain from the
land on the east side of the mountain, which would make the
ridge the top of the mountain.
Q. You didn't attempt to find the patent line, did you T
A. No, sir.
Q. Now, you don't contend that the line between Fauquier
and Prince William Counties is the property line in this suit,
doyouT
A. Only insofar as the property lines pertained to in the
suit follow the top of the mountain.
Mr. Kuykendall: I have nothing further.
Mr. Richards: That's all.·
If Your Honor please, I'd like to introduce all these maps
that have been exhibited here today as exhibits in this suit,
and I'd like to ask Mr. Fred Bartenstein, County Survevor of
Fauquier County, to identify the book of Henry Smith and
how it came into his possession.
The Court: Any objection to the introduction of these
maps? . .
page 124 ~ Mr. Kuykendall: No.
The Court: They will be admitted in evidence.
Will you mark them with the proper numbers, please.

•

•

•

•

•
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was called as a witness on behalf or the plaintiff, and being
first duly sworn, was examined and testified as follows :

•

•

•

•

•

Q. What is the position, if any, that you hold in Fauquier
County?
A. County surveyor.

•

•

•

•

•

Q. Will you please examine that book of Mr. Henry Smith's
there and tell the court whether that is an original surveyor's
book as used by Mr. Smith and how it came into your possession?
A. Yes, sir. This book was given to me, sent to
page 125 ~ me by Mrs. Cowne, who was the widow of Mr. W.
S. Cowne, who was formerly county surveyor of
Fauquier County. Sent me quite a number of the old books
that he had had and that he had gotten from previous county
surveyors.
Q. Is it customary in Fauquier County, upon the death of a
surveyor, for his books to pass to his successor?
A. Yes, supposed to be.
.
Q. And that's how that book came into your possession T
A. That's right.

Mr. Richards: If Your Honor please, I move that that be
:filed as an exhibit in this case.
Mr. Kuykendall: May I ask him a question?
The Court: Yes.
CROSS E.XAMINATION.
By Mr. Kuykendall:
Q. Do you know who made the record that is contained in
that book?
A. No more than the names that are written on here. I
haven't examined these books particularly, but-you mean,
the surveys made in here T
Q. Yes, sir.
A. This is marked, "Henry Smith, Notebook," and down
in here there's different things. On the title sheet it has,
"Henry Smith, Notebook," and Henry Smith was county surveyor.
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The Court: Does that appear to be in the handpage 126 ~ writing of Henry Smith, or are you familiar with
the handwriting of Henry Smith Y Are you acquainted with the handwriting of Henry Smith Y
The Witness: Well, I wouldn't say that I am well acquainted with it. I have used quite a number of his original
deeds-I mean, original surveys, seen a good many of them,
and this is very similar. to his work, very similar to his
handwriting.
The Court: Does that appear to be in his handwriting?
The Witness: I would say it was, yes, sir.
The Court: Anything further Y
Mr. Kuykendall: No.
The Witness: I don't know that the dates on top here
would be actually dates of the surveys. Here is one right in
here, for instance, about May 1870 where the printed date in
there is January 1866. And this is marked, '' Smith, 1869 to
'74." I presume Mr. Cowne put that on there to identify it.
By Mr. Kuykendall:
Q. Presume that who put it in there?
A. Mr. Cowne, very likely. Looks like Mr. Cowne's handwriting there.
Mr. Kuykendall: I don't see how that date could be accepted as to when that book was kept.
The Court: No.
The Witness: I say, that is written on there
page 127 ~ probably to identify it in Mr. Cowne's file.
The Court: Is there any objection to the admission of the book Y
Mr. Kuykendall: I don't think there is very much difference between that and the other.
The Court: I will let it in for whatever probative value it
may have.

•

•

•

•

•

RE-CROSS EXAMINATION (Continued)
Bv Mr. Kuykendall:
·Q. Mr. Bartenstein, the Slater tract was a part of the
Mercer patent, wasn't iU
A. Yes, sir.
page 128 ~ Q. And when Mr. Smith undertook to find the
Slater tract and to run the line, if he wanted to be

Bull Run Development Corp. v. Dorothy Jackson

81

Fred Bartenstein.
accurate he could have gone back to the deeds and found the
patent line and worked from there over and clearly established
the Slater line, couldn't he?
A. He could have done so, sir, but be would have come up
with some conclusions that very possibly wouldn't have
agreed with marked corners, subsequent surveys, usage, and
it probably wouldn't have done him any good. I mean, it would
have·
Q. The lines on the Slater tract that ·would have been established by going back to the patent line and working forward
through the deeds and the calls in the various deeds would
have given him an accurate description of the Slater tract,
wouldn't it, based on all previous surveys?
A. It would have given him theoretical boundaries, not the
intended boundaries.
Q. How are you going to determine what people intended
who have been dead many, many years and their deeds are of
record and call metes and bounds?
A. If you have natural boundaries, have physical markers
on the ground, have next surveys, fencesQ. Do I understand, then, that if you have a deed with calls
in it that had been established by a surveyor on the ground and
then a hundred years later you go out there and say, "I think
that Mr. Jones intended that the line be over here,
page 129 ~ because that's the most convenient place to put it,
so we will ignore the survey''? Do you mean that
that process is followed?
A. Not the most convenient place. I don't understand what
you mean by "the most convenient place". If we found that
through a typing error in the Clerk's Office a hundred feet had
been left off of the line, that the man over on this side had
what he WHS supnosed to. the man on this side had what he was
supposed to and the existing monuments,· etc., .indications of
use wr>re on a line a hundred feet beyond his line, then I
woohl.
Q. Well, now, then a while ago when I asked you about a
Rf one f Pnce you' were unwilling to accept that as a property
line. which is certainly an indication of use, because you said
you just concluded that was r,ut around there to keep stock in,
or something of that sort. Why didn't you follow that stone
fence as a line, because that would certainly indicate a use of
the property?
A. Well, it was not my observation that Mr. Rodgers had
followed that stone fence as a line. It was not my observation
that any other surveyors had followed that stone fence as a
line. It was not called for.
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Q. Well, the point I want to get at is this, that if Mr. Smith,
when he was directed to run the line on the Slater tract, should
have gone to the patent line, which was the original division
line between the Mercers and the Carters and
page 130 ~ worked back on known surveys, and he would have
dropped right in on the Slater line, wouldn't he T
A. That, sir, is highly unlikely.
Q. Well, I gather from that statement that a surveyor
shouldn't go back to original lines and work toward the :r,roperty that he is trying to :find, because it's unlikely that he will
be able to establish the line?
A. It would be virtually impossible to survey 16,000 acres
in order to survey 300. It would build up to the point where the
price was prohibitive, and then he would find probably, in
those old, colonial surveys that they were just cutting up 16,000 and 30,000-acre blocks, that they didn't do the work to the
order of accuracy, so, consequently, when you re-ran that, you
:r,robably wouldn't agree with those old surveys.
Q. Well, then, if a survey. of a c01;11plete area sho,ved that
Mr. Smith was wrong as based. on the patent line, you'd be
willing to concede, wouldn't you, that he started at the wrong
point?
A. If a survey of the entire area showed that Mr. Smith was
wrong on the Slater line.? Only if it were in agreement with
adjoining surveys to the Slater line.
Q. Well, see if you follow me in this. You take the original
patent line, which was the first line drawn in that country
dividing propertyA. Yes, sir.
page 131 ~ Q. -and you would work back from that line
with the sell-offs of :r,roperty from time to time
following established surveys, would you feel that you could
then locate with fair accuracy the boundary lines of all of the
land that had been sold off of that tract f
A. Not if there was an error in the original survey.
Q. Which do you mean, the original survey?
A. This original big survey. Let's take the 16,000-acre blo,.k
we were using for an example. Supposing that had an error in
closure.
Q. Let's assume they didn't have an error in closure.
A. All right, sir.
·

•

•

•

•

•
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Q. If you take the patent line and work back
from that on the various conveyances out of the
Mercer tract, you could pretty accurately establish the Slater tract of land, couldn't you Y
A. In 1874, sir-1774Y

page 132

~

•

•

•

•

•

The Witness : Well, in 1774, which is many hundreds of
years ago, they sold that 1097-acre tract. You will note from
my testimony that they didn't give metes and bounds, that
they went to a man's line and thence with Lot No. 6 as established by Mr.-another surveyor, thence with another line to
another distance, not giving metes and bounds. Now, they were
taking into consideration there, in my opinion, the fact that
there were errors in those surveys of this country when it was
still nothing but a cheap wilderness, and rather than attempting to set up theoretical lines that would run over people's
houses and anything else, they were trying to keep sanity in
the way they divided land by allowing fences and monuments,
etc., to be set up to follow, even though it necessarily didn't
agree mathematically.
·
page 133

~

By Mr. Kuykendall:
Q. Then Mr. Smith had no reason in the world
for picking the top of the mountain as an eastern

boundary?
A. It was a natural monument.
Q. That was an arbitrary selection on his part as an eastern
boundary, wasn't iU
A. Well, if one man got all the land on the west side and one
all on the east side, it would seem to me that he would have to
take the top of the mountain to divide it.

•

•

•

•
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•

page 135 ~

DREW HUTCHESON
was called as a witness on behalf of the Plaintiff, and being
first duly sworn, was e~amined and testified as follows :

•

•

•

•

•
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~

Q. .Are you familiar with the Bull Run Mountain property of Mr. and Mrs. Jackson¥
.A. Yes, I am.
,
Q. How familiar are you with that property, Mr. Hutcheson?
.A. Well, I was born right at the foot of the mountain near
Little River Church, and so I have been knowing them ever
since I was 10 or 12 years old.

page 136

•

•

•

•
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•

page 139 ~

Q. Now, when Mr. Rodgers was surveying over there on the
top of the mountain did you have any conversations with him?
.A. Yes, he called me-he came by the house one afternoon
and asked me to go up there with him and show him some corners, that he was a little confused.

•

•

•

•

•

•

•

•

•

•

page 140 ~

Q. Do you know whether Mr. Rodgers in his survey accepted those corners that you showed him as the proper corners¥
A. I showed him where these corners were where Mr. Bartenstein had come to the top of the mountain near the light,
and I showed him that day while I was there, and then I
showed him the corners on the Rector property, the northeast
and the southwest corner.
Q. Do you know whether he accepted your statement as correct¥
.A. Well, I asked him-well, when I showed him the corner,
rather, on the northeast corner, be said, "This is the corner I
have been looking for all the time."
Q. What was at the corner to mark it?
.
A. It was a pile of stone, and I had driven a pipe down,
because I had gone over all that property, found all the corners from the Mr. Goode :r,lat of the Sheppard property, arid I
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had just driven a pipe down there, right down in the pile of
stone.
Q. You mean that you had taken Mr. Goode's survey and
walked the line and found the corners? ,
A. Found every corner of it .
Q. As designated on his plat?
A. Right. That was before this.
Q. Yes. Now, what about the bulldozing up there? Did
you know anything about that, have anything to do with
that?
page 141 ~ A. One morning I noticed it was a gap in the
'
mountain-left in the mountain, and so I got in
the Jeep, went straight up to see what was going on, and
when I got up there some heavy equipment, bulldozer and
grader, were working just below there, on the east side. So I
went on down, and I asked the fellow, I said, "You know you
have crossed Mr. and Mrs. Jackson's property," and he said,
well, Mr. Young had instructed him where the road was to go.
And I said, ·
"Well, will you see Mr. Youngf What is his telephone number?" And he said he didn't know but he'd see him that weekend. So I waited for that week-end. I didn't hear from him, and
finally I got his telephone number through Mr. Gore's office in
Leesburg. And that same day Mr: Young called me-well, it
was, I will say, eight o'clock at night. He·called me, and I told
him that he had crossed the property up there, and he said,
"The Slater property don't come to the top of the mountain.' ' And I said,
"Yes. it does, too, according to the old plat that was with
the deed."
Q. When was that that you notified them they were over the
line?
A. It was in the latter part of July, first of August, '55.
Q. Did they stop bulldozing?
page 142 ~ A. No.
Mr. Richards: Your witness.
CROSS EXAMINATION.
By Mr. Kuykendall:
Q. Mr. Hutcheson, when you called Mr. Rodgers up there,
or rather, you went up there with Mr. Rodgers, you say that
you found one corner of the Bell property?
A. I showed him where Mr. Bartenstein had showed me.
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Q. Oh, you didn't know where it was, did you 7 ·
A. No, that's why I got him to survey around, because the
road had gone through, right through the corner.
Q. As a matter of fact, there was no set stone there, was
there?
A. No, the stone had been pushed out, so-well, it's notwell, somebody told me, I mean.
Q. So then this iron pipe or :r,in was driven in the ground by
somebody?
A. Yeah, after Mr. Bartenstein showed me where the corner was on that triangle, I did drive a pin in there. It was two
corners there, rather, one at the corner of: the Bell lot and
the other one is where the-----if I had a map I could show youwhere the other one goes straight through.
Q. Isn't that an angle there that was driven in the ground 7
A. Yes.
page 143 ~ Q. Was Mr. Bartenstein there when you drove
itin?
A. No, he just drove a peg. I took the peg up and put the
angle iron down so I'd know where that corner was.
Q. You never saw the set stone there~ did you?
A. No.
Q. Are you familiar with that stone fence around the northeastern corner of that Slater. property?
A. Oh, yes, sir, I was there as a child.
Q. And there was a stone pile right at the northeastern
corner of that fence, isn't there, right around the bottom?
A. Well, at the corner it's a stone. I can remember when
it was a stone that set out away from that corner. As a child
I remember that, but that was also pushed out. That's been
a long time ago. I noticed it was a high stone, probably three
feet high, and it set away from that corner.

•

•
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•

page 146 ~

ROBERT E. RODGERS
page 147 ~ was called as a witness on behalf of the defend.
ants, and being first duly sworn, was examined
and testified as follows :

•

•

•

•

•
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Robert B; Young.
Q. I want to ask you at this time whether you
page 148 } prepared a plat or map that I now exhibit to you
and which I will designate as Defendant >s Exhibit

u

A. !did.
Q. Will you state how you prepared that, from what information?
A. That was compiled from the inspection and examination
of deeds of record and measurements upon the ground.
Q. What was the scale of that map7
A. oneinch-

•

•

•

•

•

•

•

page 151}

•

The Court: I don't see any objection to it, but he shouid
state what records he used and how he made the plats.
The Witness: Well, we got the records from the courthouse in Prince William on the Enfield, the Rose-Ewell division and the land that was previously Tyler's, 'the land that
was Berkeley's the land that was Ish's and the land that was
previously Mercer's and de Zerega's and what we could find
of Jackson, their predecessors in title, the Jordan tract that
is now owned by Mr. Gore, let's see, Browning's, Green's-I
don't think !have missed anything up there-and some of the
subsequent title holders under the Enfield, that is Thomas.
·
The Court: All right, you go ahead.
Mr. Kuykendall: Now, Your Honor, I offer this plat in
evidence. I ask that it be marked Defendant's Exhibit 1.
page 152}

•

•

•

•

•

ROBERT B. YOUNG
was called as a witness on behalf of the defendants and, being
:first duly sworn, was examined and testified as follows:

•
page 153}

•

•

•

•

Q. In what profession are you engaged?
A. I am an attorney.
Q. What training did you take Y
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A. I took my undergraduate work at Yale University, my
law work at the University of Virginia, graduated in 1941.
Member of the bar of the states of Virginia and Connecticut
and the Federal courts.
Q. At r,resent what is your occupation T
A. At present I am a Republican counsel ·to the Senate
Judiciary Committee and practice law in the State of Virginia.
· Q. Mr. Young, at one time did you have any interest in the
Bull Run Development Corporation T
A. Yes, I was a 50 per cent owner.
Q. Do you have any interest at this time?
A. No, sir.
Q. Will you state whether or not you took part in the
development of the land that was purchased and acquired by
the Bull Run Development Corporation?
A. I took a large part in the development work, the :r,urchase of the land and the search of the titles and the survey
work, a very substantial part in that work.
Q. Will you state to what extent you took part in the survey
work and examination of title'
A. I searched the titles to all the tracts of land surrounding
ours, a job that took me and Mr. Gore over two months, every
day in the court houses of Loudoun County, Prince
page 154 ~ William County, Fauquier County and the City of
Fredericksburg, and then in the evenings after
the work in the courthouse, we would plot our findings, with
a surveyor, on paper, so that we would go back the next day
with additional information. It took approximately eight
weeks, two attorneys full time.
Q. Now, you say you worked with Mr. Coleman Gore in
the examination of these titles?
A. Yes, sir.
Q. And these various records that enabled you to compile
this plat?
A. That's correct, sir.
Q. You also stated, I believe, that you worked with a surveyor?
A. Yes, sir.
Q. Who is the surveyor?
A. Mr. Robert R-odgers.
Q. Will you state whether he had been employed at that
time to examine the records, obtain data and make a plat of
the property owned by the Bull Run Development Corporation f

Bull Run Development Gorp. v. Dorothy Jackson

89

Robert B. Young.
A. Yes, he was.
Q. Will you state whether he had then been employed to
make a survey and find the lines of the Bull Run Development
Corporation?
A. He was so hired.
Q. Mr. Young, will you state, r,lease, in the
page 155 ~ order in which you developed this project, what
titles you examined, what properties you examined and what work was done in an effort to determine what
property was acquired by the Bull Run Development Corporation under its option contract and its subsequent deed?
A. I will be ha:r,py to. When we decided to subdivide this
property, we, of course, had the original job of finding accurately where the boundary lines were of the corporation's
land, because we intended to cut lots off that land and develop
them to people, the public who wished to buy them. We had to
have an accurate survey, and we had to have extremely accurate title work, knowing that our sales were to be made out
of this tract of land.
The issue in this case is identically the issue that we had
when we determined to :find our bo1,1ndaries; namely, the west
there-our west and Jackson's east, we had to establish that
line. We knew the line was in or near the east or west top of
the mountain.

•

•

•

•
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•

page 156 ~

•

Now, the line, the county line, theline that divides Prince
William County and Fauquier County at this spot, is not the
dividing line between the Jackson and the Cor:r,oration land.
When the county line is surveyed in there and monuments
put on the ground, which will happen in a few years now that
there is a development there, it will be found that the Jacksons
will own some land in Prince William and that the Corporation owns some land in Fauquier County.
Our land is indexed in Prince William County,
page 157 ~ because historically our titles were indexed in that
county. The Jacksons' land is indexed in Fauquier
County for the same reason, that historically their land always
was indexed in that county.
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•

•

•

•

•

The Court: Let me ask you right there, you say you
examined some records, I believe, in Fredericksburg?
The Witness: Yes, sir.
The Court: Why was that necessary!
The Witness: In the early chancery causes in this area of
Virginia before formation of counties, the records were filed
in Fredericksburg. The court travelled out of Fredericksburg.
We went to Fredericksburg to try to determine an early Mercer chancery cause, if possible. It was not located in this area,
and there were indications that it might be in Fredericksburg,
· bMause the court from Fredericksburg was a
page 158 ~ travelling circuit at that time, seemed to have
something to do with the early Mercer divisions.
However, we did not find anything there ; our search was of
no avail..
·
By Mr. Kuykendall:
Q. Did you make any search in the records of Loudoun
County?
A. Yes.
Q. What search?
A. The Mercers in our chain of title were domiciled in
Loudoun County, and being domiciled in Loudoun County, we
knew, of course, that any wills upon the death of those
Mercers would be filed in Loudoun County, and our predecessor in title, Lewis Berkeley, died in Loudoun County and
so filed his will there, and we got that.
Q. All right, sir, you may proceed.
A. The first line that needs to be disregarded as far as
determination of title and ownership, where this line is as
between the Jacksons and the Corporation, then, is the county
line. It's an interesting line that happens to run through the
general area, but it is of no probative value, certainly, that I
would trust to sell land off of.
It will also be found that that county line is like all these
lines: some places it's west and some places it's east of what
would be considered the tor, of the mountain. Similarly, on
our plat here of the land that we own-and I will
page 159 ~ run around the lands that the Corporation owns
that are in dispute here, not taking in this Jordan
tractThe Court : Let me interrupt you here on this county line.
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Robert B. Young.
You said there has been no determination as far as you
can find as to where the county line is¥
The Witness: It hasn't been run through on the ground,
is what I mean, Your Honor, run through on the ground and
monumented on the ground. You can't walk it and find monuments along it. We know it's there, but we don't know exactly
where it's there. We didn't try to run it; I think we could have
run it, but it was of no use to us, so we didn't run it.
The Court: From what records did you determine it was
there¥
The ·witness: There is an old book-I read it; I think we
had it out yesterday. I don't know if it was the same one, but
we read the establishment of the county line that runs across
the top of these mountains here; We just read it and knew it
was here and knew if we wanted to run that county line we
could.
The Court: Are you speaking of that statute that said
from the head of Bull Run along the top of the mountain¥
The Witness: I believe that's the one, yes, sir.
Now, running around the tract I believe I stop:r,ed aboutBy Mr. Kuykendall:
Q. Let me interrupt you. You said, leaving out
what tract?
A. The Jordan tract.
Q. That is alsoA. Belongs to the Corporation.
Q. This is No. 19?
A. And18.
Q. And 18. That also belongs to the Corporation¥
A. Yes, 19 and 18 belong to the Corporation.
Q. Or _at least it's included in the option. Which is it?
A. We own it outright, fee simple.
Q. Run the whole line.
A. The line of the holdings of the Corporation is this line
here (indicating- on Defendant's Exhibit No. 1). I believe I
am back at the beginning. And then the Cor:r,oration ownsif you drew a line across here (indicating), we own an undivided one-half interest in this tract of land here.
Q. Now, let me interrupt you there. I want to get this in
the record. I believe there are certain numbers on this Defendant's Exhibit No. 1?
A. Yes, sir.
Q. Will you just call the numbers that represent the land
page 160

~
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Jl,obert B. Young.
that is included in the property owned by Bull Run Development Corporation?
A. All right. Bull Run Development Corporapage 161 } tion owns No. 23Mr. Richards: What are those numbers¥
The Witness: Represent plans of land, sir, for which we
have deeds.
Mr. Kuykendall: For the purpose of having him identify
the plat, the land is designated by numbers.
Mr. Richards: I think he should also state what land it is.
Mr. Kuykendall: We are coming to that.
The Witness: No. 23 here, which is part of the Ish tract.
We own 16, which comes out of the Berkeley title. We own 22
here, which is part of the Ish tract. We own 21, which is part
of the Berkeley title. We own-we do not own 24.
By Mr. Kuykendall:
Q. Do you own 25 ¥
A. 25 is a point. We own the title to it, and it's under an
easement to the Virginia Forestry Service. We own tract 20,
which comes underMr. Richards: I didn't understand that about the Virginia
Forestrv Service.
The Witness: We have a number here, "25", which is a
dot on the plat, and I was asked if we owned that, and I said
we do own the land, but there is an easement on it in favor of
the Forestry Service for use .

•

•

•
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•

page 162 ~

The Witness: We own 21, which came out of Lewis Berkeley tract. We own 20, which is also Berkeley land. We own 10
which is also Berkeley land. We own 18 and 19, which i~
Jordan land. We own an undivided one-half interest in the
western half of 2, the division line not shown. That is not
disputed in this case.
By Mr. Kuykendall:
Q. Those are all shown on Defendant's Exhibit 1 V
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A. Right, sir.

•

•

•

•

•

The Court: That's the issue, as to what that line is.
.
The Witness: It's the issue, of course. I am
page 163 r stating that, because the problem is the top of the
mountain has been claimed as the division line
between us, and ·we dispute that directly and do not believe
that is so.
The next line that we have under consideration is this
nebulous line ref erred to as the top of the mountain .

page 164

•

•
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•
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Q. Mr. Young, have you been on that mountain T
A. Yes, sir.
Q. And to what extent have you examined the western and
eastern sides and so-called top of the mountain¥
A. Well, I have walked it.
Q. Describe the terrain there, if you can, in a general sense.
A. The top of the mountain, at places, one or two places, it
would have perhaps what you could call a top. At other places
it's a flat :r,lateau. It will be as wide as 500 feet, level, that
it would be impossible to pick out a top. It undulates, and
if you follow what you think is the top in one direction, you
will come to a dead-end street,- you have turned off on a hogback, and you will have to double back to get on the general
meandering of where you think you are going. It not only
comes up in an area like this (indicating), but it undulates
like this (demonstrating) so that you will be· iii swales, thinking you are on top. The land is heavily forested. It is very
difficult to tell where you are, tmless you are controlled by
instruments, It is impossible, from a point of vi'ew of a person
going u:r, there, to determine the top, B:nd it's impossible, as
we found out by running various lines through
page 165 r there, for a surveyor to find the. top and claim it
is the top.
Q. Now, let me ask you this: Are there different ridges in
that mountain along the top there?
A. Yes. The mountain here would go down to a definite
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ridge and then up again, and then it would have swales in it
like that (indicating) as it goes. It also swales out in either
direction, east and west, as it goes, so that you can be walking
south-and the mountain runs generally north and southand as you walk south you can be off on a hogback, and you
end up there, and as you say, that is the top of the mountain.
Q. Would there be another rise on the west or east of that
rise?
A. Yes, there could be another one a little further past to
the east, and then it would all dip down, and you could be
down here at a higher elevation than the real course of the
- mountain down here (indicating) which is lower.
The other line, as I see it, and the boundary between the
cori:,oration and the Jacksons is the true division or boundary
line between the adjoining property owners. Now, as one illustration, on this top of the mountain-and I will come back
to this later in the title search-the Slater tract lies in here
(indicating)·Q. That's to the west of what number on that map?
A. That is to the west of 20, 21 and parts of 22. The Slater
deed goes back, it's been said, to a broken title.
page 166 ~ The Skinners, who bought from the Mercers-and
I might add, the patent line here, which we_ will
discuss a great deal later, originally divided the Mercers from
the CartersThe Court: Did you say that patent line referred to was
the basis of your survey?
The Witness: No, sir. No, sir, the basis, so the court can
follow it as we go along, the basis of our survey is the parallel
road on the east side, which will be shown over here-I think
we might take a look at it now. Will you hold up the other
board over here? The basis of our survey, Your Honor, is to
go down here to this old Carolina Road, which was the original
road connecting this area with the Carolinas in the early days.
This road was travelledin those days, it's a travelled road
today. It is open in most spots; a car can go down it and
stay on it, and it's fenced on either· side, making abutting
property owners and showing divisions of their land. It is
a moument of first importance; it's a monument that will
stand up by investigation of any kind. It can be shown on
the aerial. Point the Carolina Road _on the· aerial over
there.
(Mr. Rodgers indicating on the aerial map.)
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The Witness: The road is still in operation today. The
basis of our survey, before I get back into tract 22, was to take
the Carolina road and build up all the ancient tracts by metes
and bounds description and then go on the ground
page 167 ~ and survey and put one on top of the other until
we came out at our land, which is here (indicating), and we have an accurate land survey near the top of
the mountain here by measurements and by deed, and when
we do that, the old patent line jumps right out of the plat at us.
You see it here, and it's quite startling the way it comes out.
Some of thes,e tracts are based on it.
Now, we own land on both sides of the patent line; that is,
our land comes from both the Carters and Mercers.
By Mr. Kuykendall:
Q. What is the patent line?
A. The patent line is this line here that comes straight
through the property and divided the Carters and Mercers.
Q. And it's shown on Defendant's Exhibit 1 and marked
"Patent Line." What do you mean by "dividing the land between the Mercers and the Carters''?
A. The Mercers got, I think, 16,000 acres of land to the west
of the patent line, and the land was based on the patent line. It
was the base line on this side of the Mercer patent. The Carters, similarly, received the patent on the east side of the
patent line, and it was the line that divided those two large
family holdings.
Q. Do you know the acreage in the Carter property, or not?
A. No, I do not. I know this wag 16,000 on the
page 168 ~ Mercer side.
We developed our case that way, and you can
see, as we will go along, that when these families, the Mercers
and the Carters, sold off, they were subdividers, they subdivided land, they sold it at auction, they sold it on a lease for
reversions, and as they sold it off, all their original sell-offs
are based on the patent line.
Similarly, the Slater tract here Mr. Jackson owns ·today is
based on the patent line, in that it is a sell-off from the Mercer
patent.
.. Now, to get back to what I was discussing, these lines on the
top to this tract 20, I'd like to point out at this time, before
proreeding-, the Mercers sold a tract of land, ·and it was 1064 or
-04 acres. Do you have that deed? (Handing). Deed Book 15,
Pae-e 248. made the 21st day of November, 1774.
Q. And between-?
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Robert B. Young.
A. Between George Mercer of the Colony of Virginia and
the City of London, Mary Wroughton of the City of Bath in
the Kingdom of Great Britain, John Taylor and George Washington of the Colony of Virginia, attorneys in fact for G,eorge
Mercer and Mary Wroughton and to Nathaniel Skinner and
Cornelius Skinner.
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page 169 ~

The Witness : This deed was a purchase by the Skinners of
1094 or -64 acres. It's in the deed, and I will never be able to
tell just which it is.
By Mr. Kuykendall:
Q. 97T
A. It could be. It's not important. The Skinners, of course,
were the original lot buyers of the Mercers. They were one of-·
the people that bought sell-offs off of the Mercer tract. This ,
thousand-we will call it sixty-four for purposes of talking
here-the tract included this Labor tract. It included this tract
No. 20 here that came from the Berkeleys, it included an area
here, and it went over on the other side of the mountain.
Q. When you say ''area here'', designate.
A. I am going to point it out on the aerial.
Q. When you say ''area'' point out the area on this map.
A. We don't have the line here. This purchase of the Skinners is still here on the aerial and can still be seen. Now, the
Skinner purchase stopped at the western boundary of the
Slater tract. It went over the mountain to the western boundary of the Slater tract, and that line is still there today, that
hedgerow. That is your Skinner purchase from the Mercers
right there (indicating), which is the western
page 170 ~ boundary of the Slater tract. That line comes
through here and here, and you can pick it up on
the eastern side of the mountain. We will have to put these
plats together, Your Honor, on a bigg-er board, because we get
our Skinner line from running one of these hedgerow linei:i to
meet the Slater tract on the other side, and comes on (indi<'ating), to show you an area that went on around came back,
which is a 1064-acre purchase.
.
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The Court:· Is the top of that map north T
The Witness: No, that is generally east and west.
The Skinner tract runs through here, comes down here and
over, according to that deed. In this purchase of the Skinners
we have a tract of land that they bought, and we find recitations now in order to get into the Slater land, because· at this
place in the title, there is a broken record in the Slater title;
that is, there is a deed missing. They sold off, according to the
recitation, all 'West of the mountain to one named Alexander
Lang.
By Mr. Kuykendall:
Q. Who.did?
A. Skinners. It's a recitation in the Skinner deed, but not
the deed. At the same time, we have a recitation that says that
they sold 220 acres and-is it17 poles?-to Lewis Berkeley,
our predecessor in title. In other words, they broke the land,
and they sold to Alexander Lang over here, and they· sold to
Berkeley over here. This was in the deed of partipage 171 ~ tion of the land between the two Skinners and
whereby one Skinner took 21 and one fook 22.
In that they recite Lang received over here (indicating)
and Berkeley received over here, a recitation for both titles.
Q. Now, in order that the record will show that clearly, you
found a division deed between the Skinners T
A. We have the division deed between the Skinners.
Q. That deals with parcel 22 as shown on Defendant's Exhibit 1, and parcel 21.
A. Yes, and may I have those deeds?
Q. And that deed of partition contains a recitation?
A. Yes.
Q. That previously there bad been a division of the land
on the west and the east, the land on the west going to Lang
and the land on the east to Berkeleys?
A. That is correct, Lewis Berkeley.
·Q. And there is no deed, however, that you can find for the
Lang tract?
A. There is no deed indexed on the Lang tract. We found
none, and we looked very thoroughly for it.
In the partition deed, not· a suit, a partition deed between
the Skinners, a recitation is made between the two tracts, and
they divide here, one Skinner taking 22 and one taking 21, a
wood lot.
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Quite soon after that time-I can't remember
what time; we will pull it out of the deed-Lewis
Berkeley put a deed of trust on 20, which was his
220 acres that he received from the Skinners. In this deed of
trust he describes 20 by a metes and bounds description that
calls for a. straight line from this point here (indicating)
which would be the northwest corner of 20, to this point here,
which would be the southwest corner of 20, a metes and bounds
description running around. this tract, starting at this point
here, coming down to this point here, starting at the southwest
corner, running down to the patent line here, going north ,along
the patent line to this corner here, which is a northeast corner,
coming up by metes and bounds with distances to the northwest corner, and he has a call from here to here (indicating)
and thence to the beginning. And in survey practice, a call
"and thence to the beginning," when you have two known
points, is a straight line. Lewis Berkeley, when he received
this land from the Skinners, in his m.ind and of record he
received a straight line herepage 172

page 173

~
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•
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•
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The Witness: Your Honor, I was discussing the division
of the Skinner tract here and the sall off to the Slaters
here (indicating). At this time I would like to offer those two
in evidence.

•

•

•

•

•

Q. Suppose you identify this deed. This is a deed from
Berkeley to Nelson?
A. This is the deed of trust covering 20 and this acreage in
here (indicating on plat).
Mr. Kuykendall: Now I ask that that be marked Defendant's Exhibit 7. Deed Book 8, Page 275, Prince William .

•

•

•

·•

•

The Witness : This is the division of the Skinner property.
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It's recorded in Prince William County, and it's dated in 1774,
recorded in Deed Book 13, Pages 409 to 411, inclusive.
Mr. Kuykendall:· That's offered as· Defendant's Exhibit

8.

page 174
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The Witness : These two deeds are used at the present time
to ,prove that our line here is a straight- line, and also to
proveBy Mr. Kuykendall:
Q. You say "here". When you speak of these plats, indicate
the particular plat you are speaking of so the record will show.
A. Parcel 20 here (indicating). On its western boundary is
a straight line, in accordance with these two instruments.
Q. Which side of 20 are you speaking of?
· A. I am speaking of parcel 20 here, the western boundary.
Mr. Bartenstein on the plat that he showed us yesterday, in
parentheses, shows that he found no survey of parcel 20. We
have a metes and bounds description here of parcel 20, and I
will read that call. In the Skinner division it's recited that the
Langs took over here and that Lewis Berkeley took a 220-acre
tract, number 20 on this plat here.
Lewis Berkeley put a deed of trust on two parcels of land,
one parcel being a 1064-acre tract, which is denominated on
this plat as 7, 8, 9, 10, 11, 12, 13, 18A and 18, and the purchase
also covered the 220-acre tract that he received from the Skinners and is described as follows :
Q. And that is No. 20 on Defendant's Exhibit 1?
page 175 ~ A. That is No. 20_on the plat "Beginning at 3
chestnut oaks marked L. B.' '-Lewis Berkeley'' on the Bull Run Mountain and in the line of Graham;'Graham is through here (indicating). You are starting
through here. Graham's line is through 19 and 20. He is starting at this corner right here.
Q. Which is where?
·
A. That would be the southwest corner of Lot 20 on this
plat. '' • • • thence with said Graham's line South 51 de~rees
East 177 poles to a large chestnut oak in the line of Lewis
Berkeley." That is almost a detailed call, and it comes down
to Berkeley's line, which is the patent line, and it stopped at
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this corner. ,a • • thence with said Berkeley's line"-the
patent line-" North 21 degrees East 210 poles, "-North 21
degrees East is the call of the pate~t line-"to a forked chestnut, corner to the aforesaid Lewis Berkeley and Charles Tyler,
deceased," and that is this corner (indicating).
Q. Where is that corner on the plaU
A. That corner is the northeast corner of Lot 20; would also
be the southeast corner of 21. '' • • • thence North 81 degrees
West,''-almost a due west call-"156 poles to a small blackjack and chestnut on the mountain.'' That is the northwest
corner of 20 and will be the southwest corner of 21. The next
call, '' and thence to the beginning.'' And thence to the beginning (indicating).
The Court: What deed is thaU
The Witness: This is a deed of trust made by.
Lewis Berkeley, our predecessor in title, to secure
a debt, and he encumbered this 1064-acre tract of land and the
220-acre tract which he received. from the Skinners. In the
deeds of trust and in the descriptions of the land he gives us a
metes and bounds descriptio~ of 20.

page 176

~

By Mr. Kuykendall:
Q. What was the date of that deed Y
A. This is dated 1822, som~ '52. years later.
Fifty-odd years later, the· Langs, who recehred this land
west of 20, now known as the Slat~r· tract-and it was the heirs
by intestate inheritance of Alexander Lang that received itput a deed of trust on their land, which has a very vague description of abutting property owners, and subsequently, in a
foreclosure suit, they lost the land, and we have the Smith sur-vey up here at that time, 50-some years later.
When Smith surveyed the Slater tract, he did not honor our
prior survey of 20. I have no way of knowing on what basis
· Smith made his survey at that time. He is not here; I don't
know the basis, but I do know he had no deed to go on, he had
no metes and bounds description to go on of record, and he
didn't honor. our prior description on 20.
I am here to testify what I did to locate the boundary of the
Corporation's land. We had a deed from Mr. Duffey. We purchased our land from Mr. Duffey by contract and
, ·
page 177 ~ subsequently by deed.
.
May I have the chain of title of the Duffey land?
Q. While they are getting that description that you called
for, I show you this deed of trust which you referred to a mo-
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ment ago which did not have a metes and bounds description.
Is that the trust that vou referred to?
A. That is the deed of trust. That is the Lang deed of trust
made 50 years after the Berkeley deed of trust on 20, which
does not carry a metes and bounds description of the Lang
land.
·
Mr. Kuykendall: Yqur Honor, I'd like to offer this Lang
deed of trust in evidence as Defendant's Exhibit 9, which is
recorded in Deed Book 38, Page 180.

•

•

•

•

•

Q. Now, Mr. Young, would you read into the record the description contained in that deed of trust, in Defendant's Exhibit 9?
A. '' This indenture, made the 12th day of July 1838, between John Lang and Sarah Lang"-Alexander Lang was the
man that received the land from the Skinners. The deed of
trust is made by John Lang, and John Lang is an heir by intestate distribution from Alexander Lang-"his wife, of the
.
County of Fauquier and State of Virginia, of the
page 178 ~ one part, and Amos Johnson of said county and
state aforesaid of the other part; witnesseth: The
said John Lang and said Sarah, his wife, in order to secure
the payment of the following sums of money due to Amos
Johnson; that is to say, $70 on the first of August 1838, and
on the first of August 1946 $70 more", it recites the debt here,
and it goes down to the description, the granting clause: "By
these presents does sell and convey, grant, bargain and sell the
following: All that tract or parcel of land lying and being in
the county aforesaid whereon the said John Lang now lives,
and bounded as follows: that is to say, running with a dividing line between Thomas W. Burch and the said Lang and
running east to the top of the Bull Run· Mountains; thence
South with a ledge of rocks to John Sullivan or Thaddius
Herndon, and thence with Sullivan's line west, thence with
Sullivan's or Battson 's line north to the beginning, supposed
to contain 300 acres, being land purchased by Lang of one
Nathaniel Skinner."
That is a typical trust to secure land for a small debt by
describing where the land is by the abutting property owners.
Q. That is the only reference that you found of a sale of
any land to Lang, was it not?
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A. No, sir, in the Skinner division there is a recitation that
it is land bought previous to that all west of the mountain.
Then we have a deed of trust where Lang's heirs
page 179 r encumber the property with a deed of trust, and
then later the trust is foreclosed, and Smith surveys it, and that is the tract of the Slaters to the Jacksons.
The way I located the land, to put it simply and then get
more particular, is to take the Carolina road, plat each tract
on it and build up to our tracts, plat our tracts on top of that
and establish our north line. Before getting into these individual tracts down here·Q. The north, or west line 1
A. Our west line. Our west line. Before getting into the individual tracts on the base of the Carolina road, a few statements on monumentation will help. This is mountain land
through here, it is heavily treed. The usual natural monuments
and man-made monuments are lacking. It lacks streams, it
lacks rivers, it lacks cultivated fields, it lacks hedgerows, it
lacks fencerows, it lacks differentiation in forested land. The
usual marks that you find on used bottom land or land not on
elevated premises are lacking, not totally lacking, but they
are in a very small quality and very hard to identify.
Mr. Bartenstein testified that the top of the mountain is
what he calls a natural monument and quoted us some survey
parlance and some law that a natural monument has a high
order of precedence. It's true it has a high order of precedence, provided you can hook to it without any question. If you
cannot hook to it, the fact that it has a high order
page 180 r of precedence is of no concern. I will give you a
ludicrous- example.

•

•

•

•

•

The Witness: I bring up the monument, Your Honor, because the monuments is what we lack in this mountain, and it
is the problem of identifying the land.
·

..

page 181

•

•

•
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•

•

•

•

The Court:

•

•

•
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Now, I'd like to ask this, Mr. Young: You used the Carolina
Road as your starting point, your basis Y
The Witness : Yes, I did.
Th Court: Now, roads have a way of shifting; tops of
mountains don't shift around very much.
The Witness: That's correct.:
The Court: So why isn't the top of a mountain a better
monument to tie a survey to than a road, if you can locate the
top of a mountain Y ·
The Witness: When you have this Carolina
page 182 ~ road and you use a monument such as that, the
road shifts gradually left and right over the
years, it's true, gradually shifts. As they shift, the propertyowners' fences have a way of sticking to that natural monument, and if you base your plats on that and survey up these
lines, you pick up every monument, and we will show you on
this aerial. This is a fencerow, this is a fencerow (indicating).
There ar,e fencerows all through here. There are deeds hooking to all those fencerows, and as you build up, any shifting
that is here-oh, there was not very much, but there is someThe Court: And if you make an error in one of those, you
compound it as you go up Y
The Witness: You correct it as you go up. You take your
errors out as you go up. If you have a-take Tract 4 hereif you have a plat to 4, you base on your Carolina road. You
put it on the aerial to see where it is generally, and then you
.
measure up here.
The Court : Well, you may or may not correct it as you go
up.
The Witness : Well, you are supposed to correct it.
The Court: You are supposed to correct it, but you might
·
·
compound it.
The Witness: Oh, yes, sir, there is always a chance for
errors in all of this, yes, sir.
When you get off the mountain into the bottom lands here,
you have all the known monuments that a bottom
page 183 ~ land would have, houses, trees, roads, brooks,
streams, f e:ricerows, cultivated fields, forests ; all
the monuments are known. As you can see from the plat up
here, the aerial, the old survey line showing the fields divided
from the fores ts, the trees, the roads stand out and are easily
identifiable and easy to find on the ground. So we started at the
Carolina road to build up our property lines, and we started
with Lot No. 1. That's the Enfield deed. if we can have it.
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This is a deed covering the Enfield tract, recorded in Deed
Book 26, Page 87, certified by the Clerk, dated 1859.
Mr. Kuykendall: I'd like to offer this in evidence and
mark it Defendant's Exhibit 10.

•

•

•

•

•

The Witness: The Enfield tract is based on the Carolina
road. You can see the road coming through here, and then
it branches off and goes north, has a peculiar jut in the road,
and the jut shows on the aerial over here, and the tract can be
laid down on that.
By Mr. Kuykendall:
Q. What do you mean, "the tract can be laid down on
that"?
A. I was getting into that. We would go and search the title
back on an abutting piece of land, and we wanted this land,
as it abutted our land at this point here, which is
page 184 r on our eastern boundary at the north end. We
would search the title back in that land to find a
parent deed with the best metes and bounds description. We
would take that deed in the surveyor's office and put it on the
plotting board and plot it to the same scale as the aerial map.
Then we would take the piece of land and put it on the aerial,
and you ran see the Carolina road here, and we have a tracing
that is plotted, you put the tracing on the aerial, and it comes
out.
The next procedure in building up land is to take that in-.
formation out to the land, itself, and discuss what you have
and show the aerial to the landowner, show the plot that you
have, put it on the paper there and get his agreement or disagreement as to your plat, and then ask him what monumenfa
that he knows are there and how you can find them. let him
show you. Most of these landowners in here-all of themtheylmow their land very thoroughly; and they can show you
their corners and their fencerows and their hedges, and most
of it is fenced.
We took the Enfield deed over to Mr. Jordan. The Enfield
tract was divided some years agoThe Court: Would you accept their word for it if he agreed
with what you had there?
,,.
The Witness: No, sir, we don't accept their word, whether
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it agrees or disagrees. We use that conference as a confirmation, as a starting point.
page 185 ~ The Court: All right.
The Witness: We do not use it, but they are
helpful to progress to the next step in building up a tract. We
look at the monuments that the property owners claim, and
they are wrong at times. They have their monuments wrong
occasionally. Generally they know the area, they know enough
to give you to go by. We look at what monuments they have,
we take note of our discussion, we go out on the ground and
physically view the monument, and then we go back to the
plotting board in the office.
We plot any known monuments or streams that we have
picked up from observation on the ground generally, sometimes just sketch work to build the land to get a basis.
In the development of the Enfield tract here-do we have
that tissue of the Enfield tracU-the purpose of the Enfield
tract, Your Honor, and why I discuss it at some length here
is it backs up to the patent line. It's based on the Carolina
road, and it backs up to the patent line.
This is a tissue plotting in a surveyor's office, without
groundwork, taken from the deed of the Enfield tract and put
on with instruments to the same scale as the aerial map. I am
going over to show you the Enfield tract at this time, and I will
let you have this, Your Honor (handing). This Enfield tract
will be found on Defendants' Exhibit No. 3, and the Enfield
farm, as you will see on the plat there, abuts the
page 186 ~ Carolina road, a very definite double right angle
in the road that gives you an offset. The Enfield
tract comes around here, and it has a peculiar, advantage there,
and you will see that on the plotting of the Enfield deed. You
will see the cut-out of the Enfield tract here. You will see it
following this road here. You will see it going up this hedgerow right pere in a straight line, .cqming straight up to a
point in here which is the patent line. And the patent line-you
cannot see it-comes through here (indicating), by matching
the two of them together.
Now, the purpose to locate that parcel of land so. that w~
can build the next parcel on it and the next parcel and build
on top of it and then go in the field and measure it and see
where we come out. That is what we did. The plat you have
there will fit on the top of the aerial here to leave no doubt on
anybody's mind that that is the Enfield tract.
I might, while I am at the aerial, tell you where this patent
line is so that you can keep it in your mind. As we plotted the
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Enfield tract, we have this section of the patent line. We built
the patent line through here and show it on our deed as a line
running in that direction at the base of the mountain dividing
the Carters and Mercers, the Mercers being over here and
Carters on this side. Here is the patent line. All these farms
came off this line.
After finishing that work, we left tract 1 in the
page 187 r office and we went to the next tract, which is 2 and
3, directly south of tract 1 and is known as the old
Rose-Ewell division. I will identify this deed as the RoseEwell division. It's recorded in Deed Book 13, Pages 248, -49
and -50 in Prince William County, and it's dated 1833.
Mr. Kuykendall: I offer this in evidence marked Defendant's Exhibit No.11.

•

.

•

•

The ·witness: We traced this land back again on the same
premise of finding a parent deed in as large a tract of land as
we could with an accurate metes and bounds description. Now,
we determine an accurate metes and bounds description by
plotting the metes and bounds calls in the deed on the drafting board and see how it closes. If it's a busted description and
doesn't close, we go back further in the record, or come forward until we pick up a parent deed with an accurate metes
and bounds description that will close in the office.
We found a chancery suit whereby the Roses and the Ewells
divided this land into two parts, the Roses taking Part 2 and
the Ewells taking Part 3, and it's based on the Carolina road,
and on the aerial, these hedgerows, as I will show you, appear right where they are. They appear over here between
the Enfield tract No. 1 and No. 2, the Rose part of the division. They appear between 2 and 3, the division
page 188 ~ line between· Rose and Ewell, and they appear
between 3 and 5 and 4, which is the division line
of the Baileys from the Ewell tract.
These farms are bein~ operated today with vaulable houses
on them. They are fenced. The Carter's Mill Road is over here,
the people are living there, the Ewells are still alive and in
the area.
After platting that, we used the same procedure. I h::ivP, a
tissue of that. I have here a tissue showin~ the division of that
deed between the Roses and Ewells. This peculiar jut in the
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road here is within the deed, and I will give it to Your Honor
to look at as I go over the aerial.
This jut here is the key to the tract, brought easily and
quickly to your eye. We took that platting and traced it on the
aerial. When we do, we find the Rose-Ewell division appearing
in the aerial thusly (indicating). This was your Enfield tract
through here with that very distinguishing dividing line there.
The Rose-Ewell division is right through here, and you can see
the dividing line here between the Roses and the Ewells. It's
there today; the Ewells are living on this land today. Roses
are over here, and they have sold off since that period. It
identifies the tract as being in that locality.
The Court: Did you actually check all these measurements
on the ground?
The Witness : We checked not all of them. We
page 189 } checked some vital ones, measured on the ground
after we had composed it out, and that actually
measured to the top of the mountain in two or three different
places, taking the distances off these deeds by correction in
the hedgerows. The hedgerows came out at our boundaries,
actual, physical monuments. That's the only thing that controlled.
We went out on the premises and talked to the neighbors on
this area here and had these points pointed out again to us as
to where they thought they were and observed and took notes,
then went back to the office, put that information down. And I
went south to tract 5 and 4 on this plat here to :find a parent
deed again that would give us that land.
I want the Bailey deed.
This is a deed made i~ the year 1855, Bailey deed. It's the
Bailev tract of land. This is the parent deed. We have another
deed here on the Bailey property we will put in later. It has a
sketch on it by a surveyor on the record with the calls and has
a metes and bounds description, and it's recorded in Deed
Book 23, Page 262 and Page 263.
By Mr. Kuykendall,
Q. What is the date of that?
A. The date of the deed is 1855.
Q. Who were the parties to that deed 7
A. The parties to the deed here are, "between Edmund
Berkeley of the County of Prince William and
page 190 } State of Virginia, Administrator of the will and
estate of William Noland, deceased, and. Thomas
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Berkeley of Aldie in the County of"-it's out here (indicating)-"and state aforesaid, and Charles Berkeley of
Prince William, as first part, and Chapin Bailey and John
Bailey, Jr., of the County of Loudoun, of the second part."
Mr. Kuykendall: I offer this deed and ask that it be
marked Defendant's Exhibit 12.

•

•

•

•

•

The Witness: The Bailey deed is a rectangular piece of
land. It's based on the Carter's Mill Road, which is the road
leading from the old Carolina road and Route 15, which comes
in here up to the base of the mountain, or the mountain road,
Route 600, which is our property line generally on that side. It
has a straight road here and is a known monument to put it on,
and it abuts these properties here for which we have located
corners on paper in the office and gives us a tract of land here
and has a very'interesting feature to it in that Lots 14 and 15
are sell-offs from it by metes and bounds description, which
tightens up that corner and corrects any errors that could
come in as you built up. We have those deeds, we will put them
in later.
I have the same tracing made in a surveyor's office showing
. the Bailey property in that direction there made
page ~91 ~ the size of the aerial, and we can put it on the
aerial, and I offer it to Your Honor at this time,
while I show where the property lines are on the aerial.
The old Carolina road is here, the Bailey property is here,
based on this mountain road that is here (indicating).
By Mr. Kuykendall:
Q. What road is that?
A. This is the road, that route number I don't know, but
it's the road that leads from Route 15 at this point into Route
600 at the base of the mountain.
Q. Is that Carter's Mill Road Y
A. It's called Carter's Mill Road, now has a Virginia state
number. 701, they tell me. I don't remember the number of it,
but it's called the Carter's Mill Road. It runs from 15 and connects 600 here, this road at the base of the mountain, straight
line.
We have another interesting feature, as you will see from
the aerial here, just east of the intersection between Route 15
and Carter's Mill Road is a small village where the Carolina
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road at that time intersected the Carter's Mill Road. That intersection there is a key to many of these deeds and forms you
another anchor point that wouldn't have changed as much with
houses on both sides of the road and stores that have been
there.
The Bailey tract starts here and goes here and
page 192 ~ crosses the mountain road, comes over straight,
comes down this hedgerow here, back to 15 and
back again. That is the Bailey tract.
Leaving the Bailey tract, we went over to the south side of
Carter's Mill Road, marked 701 on this plat, and we searched
back there for parent deeds on the tracts of land there and
found a very int~resting deed on a 1064-acre tract of land composed. of 7, 8, 9, 10, 11, 12, 13, 18A and 18, which was a tract
of land owned by Lewis Berkeley, our predecessor in title, and
· when he gave this deed of trust on the 220 acr:es here, he also
included in that deed of trust as part thereof of the land that
secures the deed this 1064-acre tract of land which can be
placed on the aerial and which has the call of the patent line
for a distance of over a mile. I'd have to measure it to give you
the distance, a long patent-line call.
May I have that deed, please?
This is a deed dated the 4th day of July, 1845. I wanted
the deed of trust. ·
The deed of trust where Lewis Berkeley- ·
Mr. Dudley: Is that the one that is already in evidence?
The Witness: All right, in evidence. That is Exhibit 9.
Our deed of trqst secured Lot 20 in one description, and in
another it secured 7, -8, 9, 10, 11, 12, 13, 18A and 18, 1064-acre
tract of land that has a metes and bounds description. I would
like to read the call in that description of the
page 193 ~ patent line. It takes you to a Point "0", and he
will give you a plat. Let us have the tissue on that.
Is that the 1064 acres 1
Mr. Kuykendall: This is the 1064-acre, isn't iU
The Witness: I have placed the tissue below this other plat
lying the same way. The surveyor starts his description down
at this corner here on the Carter's Mill Road, which is your
corner here (indicating). He runs this course over to Point
"B" here. He runs this slant course here to a point which he
calls "in the line of the patent," and then he runs the patent
line through here. I will give you that one call starting from
"B" here at this call, "thence South 82 degrees 1h minutes
West 460 poles to "0", a fallen hickory and chestnut oak
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shown by David Creel to be the corner and in the line of the
patent.''
By Mr. Kuykendall:
Q. Where is that on Defendant's Exhibit No. 1? .
A. On Lot 7 here. It would be the southwest corner.
Q. Of No. 7 shown on Defendant's Exhibit 1?
A. Number 7 shown on the Defendant's Exhibit 1, the southwest corner. "thence North 2~ degrees," which is the patent
call in the old Mercer-Carter division, "with said patent
line,'' just under the mountain, a long call, '' 681 poles to
"D"," this point here (indicating).
Q. Where is that on Defendant's Exhibit 1, '' D'?'
A. That would be the southwest corner of parpage 194 ~ eel 16, or the northwest corner of parcel 10. He
conies back to the point and place of beginning
down on Carter's Mill Road. That was a parent deed, and we
used the same procedure of placing this tract of land-it lies
thusly on the aerial (indicating). I'd like to show you the lines
today of that aerial. It's like that (handing to court). The tract
starts here, it runs a straight course here right through there.
It takes off at an angle, as can be seen on the tracing there.
It comes back to the patent line, which is right there. That
cannot be seen; these lines can be seen on the aerial, and it
comes down to the extension of Carter's Mill Road up to the
patent line here. It's this tract of land that comes through
here.
At this point, from what we have done in the office and in
the title office and in the surveyor's office, not in the field, we
found that the Mercer-Carter line, the patent line from here to
here, we found.the Enfield tract backing up to it in here. When
we plot them on paper, they hit.
We have next to go into these tracts here and establish the
line here on paper in the office, not in the field yet.
Q. Now, as I understand, in this process you have located
the patent line on the north of the Enfield tract, off of the Enfield tract, and you have located the patent line on
page 195 ~ the south off of the 1064-acre tract?
A. Correct, and we have plotted them on the
board. They are the same straight line.
Q. And you are in the same line between the two?
A. Correct. Now we build the patent line between the two.
We are still not in the field.
Q. This has all been done by examination of the record and
your plotting in the surveyor's offiee?
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A. Correct. At this point we had enough inforl!,lation to do
some field work, and the first place we would go to there for
information would be our own deed and our own title, not
counting the Jordan tract, which we bought from persons
other than Mr. Duffey and is not in controversy here.

The Court : This work was done after the purchase was
made? Th.is work you are speaking of now was done after you
made the purchase, was it not?
The Witness: Yes, sir, it was done subsequent to our purchase. It was done prior to our dividing, but subsequent to our
purchase.
The Court: In other words, you didn't know where the
lines were except in a general sort of way?
The Witness: That's correct. Certainly not well enough to
sell off. Our title starts from our dealings with Mr. Duffey,
and running it back, and it goes to C. Powell Noland, and C.
Powell Noland bought two tracts of land in chanpage 196 ~ cery, one tract known as the Ish tract, and I will
run around the Ish tract. It's this tract here, and
that would be 22, 23, 24 and 25 on our Exhibit 1. C. Powell
Noland at another chancery suit bought a tract, and in the
chancery suit from Ish, C. Powell Noland received this highly
accurate metes and bounds description of our Ish land, 22, 23,
24 and 25. It closed well on paper, and it fits well on the
ground. He purchased at about the same time a 408-acre tract
of land from the Berkeleys, and the 408-acre tract of land I
will trace for you at this time. It starts here, if you want to
start at the cornerBy Mr. Kuykendall:
Q. State where you are starting.
A. I am starting on Lot 20, the southwest corner, running
east to a corner, turning and goes down to this corner here
originally, which is the southeast corner of 13, and it came
across, going north to the Carter's Mill Road at its intersection with the mountain road. It turned west for a jut, and we
have these two sell-offs, proceeded north to this point here
and turned up and went-that is the northeast corner of 16turned west for a jut to the patent line and met the patent line
on the northwest corner of 16, comes back to the patent line,
south to the southeast corner of 22, the northeast corner of 21,
turns west to the top of the mountain on 21, follows the mountain on this course here for which we have a deed,
page 197 ~ and we will give you that, and then takes, "and
thence to the beginning,'' here. This is the Berke-
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ley tract of land, a tract of land in the shape; of a frying pan.
It has a handle on ·it here and sets up. T,his was purchased by
Noland from the foreclosure suit of the Berkeleys following
the war between·the States.
.
.
Taking that information, we had· at that time an accurate
survey, and we had a purchase at a foreclosure suit for which
we did not have a metes and bounds survey. We proceeded
then with all known· information to. some field work to test
out what we could do.
We had a very interesting call. he.re on the Ish deed, and I'd
like to have the Ish deed at this time.
,
Q. When you say "here" on Defendant's Exhibit 1, identify it on there, please.
A. We proceeded to what would be on Defendant's Exhibit
1 the northeast corner of Lot 23, which is ·also the northeast
corner of the Ish tract. This is a deed dated October 1883 recorded in Deed Book 34, Pages 371 and 372. It's the Ish deed,
and it has a very interesting call.
Mr. Kuykendall: Let's introduce this deed. I'd like to offer
this Ish deed in the record as Defendant's Exhibit 13, dated
the first of October, 1883.

•
page 198

~

•

•

•

•

The Witness: The Ish description starts at
this point on our Exhibit 1, which, as I said, is the
northeast corner of Lot 23. It starts with an interesting call,
and we thought it of value to strike. the field on the basis of
what we knew in the office on that call. "Beginning at a pile
of stones in the Enfield line, "-and we have established in the
office that this line here between Lot 21 and 23 is the Enfield
line--'' corner to Augustus DeZerega,' '-and we had established previous to this in our title search that DeZeregas
owned the land directly north of the Ish tract-'' and about
16% poles southerly in the same line from Nelson and Thomas,
corner in the division of the Enfield tract.'' In other words,
they are telling us on that first call that the Ish tract begins on
the patent line here 16% poles from a well known corner, the
division of the Enfield tract, No. 1 and where the DeZerega
line comes in at other lines.
We examined this area here (indicating), and we proceeded
a proper direction of 16% poles to look for monuments. We
found what I consider the best monument in this entire mountain tract. We ~ound a set stone. I might say about monuments,
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the mountain is an aggregation or an accumulation of piles of
stones. It is all stone, and it is very difficult to identify a corner from a pile of stones, because if you want to find a pile of
stones you can locate one at almost any point on the plats of
either the Jacksons or ours.
page 199 ~ At that point we found a cut stone which was
embedded in the ground approximately three feet.
It was chiseled, hand chiseled, it ·stood out of the ground about
three feet in the shape of an obelisk. It was obviously a hand
set monument, and it had around it at the base the usual
pointer stones set around to show that· the obelisk was the
corner, and it marked an important monumentation and division of a number of tracts of land in that neighborhood. And
Mr. Jordan went went with us on one trip ad identified that
as being his back boundary.
We started at that point; we had a known point, we had a
direction for our patent line. We started west on Lot 23 on Exhibit 1 here on our call and our distance up the mountain to
try and pick up another monumentation on the northwest corner of Lot 23.
The Court: Excuse me just a minue, Mr. Young. Let's tie
this in with this map of Mr. Hartenstein.
The Witness: Yes·, sir, Map 5. That's· this line here, Your
Honor (indicating).
The Court : All right.
The Witness : We started here. We started here as being
the patent line here ..
The Court: That is the northeast corner of the Duffey
property¥
The Witness: We started at the northeast corpage 200 ~ ner of the Duffey property and went up, went west
on the north line of Duffey and established the
northwest corner of the Duffey property where the little jut
is. This is the line on our Defendant's Exhibit 1, the north line
of 23. By chaining and measuring on the ground this point, we
. found that this corner, th~·jut that is marked and called for in
our plat, and we found a monumentation which we considered
good, but we didn't consider it ~ommanding.
The Court: Suppose you tell us just what that was you
found.
The Witness: Yes, sir. We found a stake set in the ground,
an oak stake set with stones around it and on an order of accuracy that was quite unusual, less than half an inch difference in that line going'llp that call from this point here.
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The Court: Was that northeast corner the planted stone
that you just mentioned?
The Witness: The planted stone is 16112 poles north on our
line from our corner. It is called for in our deed, the planted
stone being the division of the Enfield tract and also the DeZerega tract on the other side.
By Mr. Kuykendall:
Q. Explain how you found that planted stone in the deed
you mentioned a while ago.
A. The planted stone in our deed? In describing
page 201 ~ in our deed where to start, it starts, there and goes
down the patent line 161/2 poles from this planted
stone.
The Court: "In our deed"? vVhen you say your deedThe Witness: Predecessor plat. Noland got this deed from
the foreclosure suit right after the war between the States.
By Mr. Kuykendall:
Q. What was the date of thaU
A. 1883.
Rodgers was ordered then to performThe Court: Do you have that deed in your hand?
The ·witness: Yes, sir.
The Court: -Could you read us the description there of that
line?
The Witness: Yes, sir. ''Beginning at "A", a pile of
stones in the Enfield line"-the Enfield line, "A", the pile of
stones (indicating) in the Enfield line-"corner to August DeZerega, "-August DeZerega owned this tract of land in here
-"and about 161/2 poles southerly in the same line from Nelson and Thomas corner in the division of the Enfield tract."
The Enfield tract cut here (indicating). I might say at this
point, Your Honor, we certainly didn't consider at this stage
in the game that we had nailed the corner through which I was
willing to sell lots off later on plats. This was our beginning
on the ground.
page 202 r We came up this distance and course and performed a surveyor's loop-The Court:· Why did you come up there in that course?
Did it . tell you to on that deed?
The Witness: Yes, sir.
The Court:· What did it say?
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The Witness: The deed here, Your Honor, runs around
this way, and it's the last course in the deed. We reversed it
and went up.
The Court: I understand. Now, can you give us that last
callT
The Witness: Yes, sir, I will. It says, "thence with DeZerega''-the man on the north; this is the last call-''thence
with DeZerega North 881/2 degrees East 51 poles 35 chain,s
to the beginning,'' a call, a course and distance.
At this point we didn't want to go in that direction, we
wanted to see if we could nail the north corner of our tract to
the first course.

•

•

•

•

•

Q. Before you proceed further with that, now that you are
dealing with the Ish tract, I'd like to give you this plat of the
Ish tract to which you refer.
page 203 ~ A. Yes, sir.
Mr. Kuykendall:· And mark that Defendant's Exhibit 14.

•

•

•

•

•

The Witness : On the north end of the Ish tract, we started
on the northeast corner of 23, ran the north line to the northeast corner of 23, proceeded south and formed a loop, a surveyor's loop for control purposes only at that time.
The Court: Were you present on that T
The Witness: Not all of it, no, sir. No, sir, I was not
present on all of it; but Mr. Rodgers will be on the stand and
testify to that. I am just saying that a loop-I saw, I did go
out and physically see the monuments here ·and physically
walk part of it, but I didn't do the survey work.
Feeling that we had excellent evidence of the two corners of
the Ish tract, we left it at that point to proceed to break the
Berkeley tract and thereby establish the patent line definitely
by measurement, physical measurements on the ground. We
tackled the Berkeley deed, and we found that Norborn Berk,
eley was our predecessor in title 011 the Berkeley land, 17, 16,
10, 11, 12, 13, 20 and 21 on Exhibit 1.
Nor born Berkeley, on the record, was in :financial difficulties
following the Civil War, and his land-part of his land, this
tract, especially, 16 and 17, was sold to a man named Augustus
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Jacobs from Washington, D. C., who at that time
up many, many of the tax deeds in the
Manassas area. Augustus Jacobs held his tax deed
for a considerable period of time.-I will give it to you accurately when the deed comes out-and confirmed his purchase by tax deed after the statutory period.
Later, the creditors of Norborn Berkeley brought a creditor's suit in the chancery court in Loudoun County, and his
land was sold to our prececessor in title, which was Noland.
At the time of that chancery suit Augustus Jacobs appeared
as an intervenor in court. He filed his claim to his tax deed
claim there, and he filed at that time a survey plat by metes
and bounds description.

page 204

r bought

Mr. Kuykendall: I offer this in evidence as Defendant's
Exhibit 15.
Mr. Richards: Mr. Kuykendall, have all of these been certified by the Clerk?
Mr. Kuykendall: Yes, sir. It's got his, signature.

•

•

•

•

•

The Witness : This instrument is dated, :filed in Deed Book
32, Page 378, and the title of the plat and surveys of the plat
and land charged to Norborn Berkeley, which was purchased
by Augustus Jacobs in order to be recorded. It is a plat of
this triangle 16 and 17. The surveyor's sketch is there. It has
a metes and bounds description of it, and I show
page 205 r it to Your Honor at the present time. It is this triangle or rectangle that is collapsed at one end
'here·. It is based on the patent line here, and it is based on the
back line of these tracts which we have just discussed; namely,
2, 3 and 5. It is the connecting link to our Ish land and the
tracts to the east of ours, all based on paper in the office at
the present time, decision on· the platting that we did there.
We had then, as at the present time, the old Carolina road
and all the tracts built up to the patent line, and we knew that
the Ish tract set on top of the patent line. We went back to the
:field-Rodgers was ordered to go b_ack to the :field and survey
the distances on the ground by chaining and using his transit
of f>Ontrol points to keep our property in p()sition.
He ran three or four lines; I will tell y9u. p:enerallv what
they are, and he will tell vou specifically. I faw the results, hut
I didn't run them myself. He ran a line liere, which is on the
southeast corner of No. 1, starting on the Carolina road and

Bull Run Development Corp. v. Dorothy Jackson

117

Robert B. Young.
chaining the distance of this tract up to the patent line to
establish another point on that line here (indicating). He ran
a line between the Bailey tract here and the :Ewell tract here,
which is a hedgerow up to that point there to control the bottom of our triangle. Then he ran a line from the 1064-acre
tract here on Carter's Mill Road, which would be the northeast
corner of Lot 9, up to the dista,nce called for in
page 206 ~ deed to establish another point on this patent line.
Then he came back to the office, and these points
were platted on the line and lined up with the monuments
which had been located on the ground, and our patent line
starts to pop out as a straight line, which it should be, being
the basis of all these tracts of land.
Having finis·hed that, Rodgers was ready to go ahead and
throw other loops in the mountain to pull it together, and he
will describe to you the procedure he used at that point. He
had one very important deed to help him on the south end to
anchor in place, and that is the deed to Lot 21, a 311-12-acre
wood lot that was cut off hv Skinners in their division. That's
in evidence. May Ihave iti
In 1774 the Skinners divided 22 and 21 between them, and
they recited in that on the west of the mountain Alexander
Lang purchased, and previously thev recited that Berkeleys, our title holder, purchased 20. They divided this tract
of land by a metes and bounds description of division, which
gave us the metes and bounds description of No. 21 on our
plat, starting and running around by calls in the deed.
The net effect of that is that we have our distances established on the Carolina road by chained measurements on the
ground, taking the distances on these deeds. We have the friangle that Augustus Jacobs bought from Norborn Berkeley in
the foreclosure, which is our land, giving this dispage 207 ~ tance up. -V,.Te have in the Skinner deed here this
distance and course up, and we can actually chain
by known surveys from the Carolina road to points at the top
of the mountain, and we did so chain, and Rodgers, I believe,
now, can testify exactly what distances he chained and where
he chained them to, but he hit points on the top.
Our plat at this point begins to fall in a known shape on the
ground, points to control it here, points on the patent line to
control it, points at the top to control it and points on this
northwest corner of 213 to control it, and the Ish tract is approaching the stage in the surveyor's work where he is prepared to go on the ground and survey the property on the
g-round from the known record of all this work.
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Rodgers' bill included some 700hours of groundwork. It is a
tremendous job. His total bill to our corporation is in the
neighborhood of $40,000 for survey work. Mr. Rodgers was on
this job for close to two years. We spent all the money that we
knew how to spend where there was a line run to control it.
I bring that up because there seems to be some indication that
we put it together rather hastily. We did not.
Our next point of procedure was to come down here in the
bottom land on our boundary, which would be the boundary
line of 17, 16, 14 and 15 and 11, 12 and 13, where there are
houses over in here, and get the property owners to tell us
where each of their back boundaries are and to
page 208 ~ walk the entire boundary, which I did. And we find
monuments galore at this stage of the line. A
hedgerow here-I will show you this boundary on the map
there-and fence corner there. This is entirely fenced-it'd
No. 13-and 13 was sold off our tract after it got into our chain
of title. It crosses the mountain road by transit where it is
supposed to cross. Walking through here (indicating) you
have fence lines, and you have pine trees on one side, oaks on
the other, showing the division.
By Mr. Kuykendall:
Q. That is on 10?
A. That's on 10. The east side of 10 going up the Carter's
Mill road west on Carter's Mill Road and walking this line
here we have two plats, and I believe we ought to put them in
now before we forget it, 14 and 15, the cut-offs, Savoy Manly
and Ely Manly.
Walking this we have by metes and bounds survey, we have
the road callQ. Keep that in touch with the plat, can you? You say
"this".
A. Walking first on the mountain road, Route 600 between
14 and 15 and 5. You can walk the mountain road today, and
we have a metes and bounds description, as this is a cut-off,
an obvious cut-off, the Bailey tract, of all the land that Bailey
owned that was west of the road. Bailey cut this off and deeded
this land out, keeping his farm on that east side of
page 209 ~ the road, and when he did it, he did it by metes and
bounds, and you have your mountain road to anchor to, and you know that our line is on the west of 14 and 15,
and when you walk the line you have evidence in there of stone
fences, differentiation and trees.
I have here a deed dated the 31st day of May, 1884, between
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John Bailey and Ross Thomas, party of the second part, where
Bailey deeds off one of these little tracts here.
Do we have the plats of the little tracts, the tissues T It is
recorded in Deed Book 15, Pages 608 and 609, in Prince William County, certified by the clerk.
Q. Do you have the date of thaU
A. Thirty-first of May, 1884.
Mr. Kuykendall: I offer this deed to which Mr. Young has
just ref erred as Defendant's Exhibit 16.

•

•

•

•

•
'

The Witness: The next deed I have is deed recorded in
Deed Book 28, Page 649 in Prince William County, datedwell, the notary carries the date the 13th day of July, 1872.
These two deeds, Your Honor, by metes and bounds description and survey cover 14 and 15, the little cut-offs from the
Bailey tract.
Mr. Kuykendall: I offer the last deed to which the witness
has referred as Exhibit 17.
page 210 ~

•

•

•

•

•

The Witness: Walking this tract here you can follow the
mountain road to the two tracts 14 and 15. You have this call
here, which is a projection of Carter's Mill Road. You have the
course and distance from this corner here where Route 600 intersects Carter's Mill Road. You can find that point easily by
survey methods. You can walk this line here and find monumentation on this line. You can find the line intersecting the
road here, the entire two little cut-offs, 14 and 15, and walk
with a transit confirming monumentation found around it.
Do you have the plat showing the fences in here Y
Walking this line here, Your Honor, you see that the mountain road, Route 600·, has no relation in the early days of these
plattings to these tracts of land, 2, 3, 5, and 4, and you find the
situation where the property line leaves the mountain road.
And here we hold on the east side of the mountain road a
strip of land of about 150 feet deep at its widest part.
You find, as you walk down these lines, as you leave the
mountain road again here and just about that distance off the
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mountain road, you will :find an old wire fence, showing that
this tract of land, 3, the Ewell tract, knqws that their back line
today does not go to .the mountain road :at that .one particular
point. You will :find in our lot plats which we have
page 211 r :filed down here, where the property- line leaves
the mountain road west of 600 and cuts our property off the mountain road, although that, is a disappointing
thing for us to :find. You will :find that line is shown as our
property line cutting those lots off the mountain road from
access, and before we Gan sell and deed, we will have to purchase this land here. That line is well defined today .

page 212
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Q. Mr. Young, will you proceed no-w with the sequence of
events as you established them from the point where you left
off when we adjourned for lunch 1
A. Your Honor, for a quick review, we used the Carolina·
road and built these tracts of land on top of it in the office and ·
by measurements on the ground. The purpose of that was to
establish the patent line here. And the purpose for establishing the patent line was to show us the monumentation that our
deeds are hooked to, and by :finding the patent line we knew
we could follow the monumentation here and did so. I called
off the monumentation along this line to the end here; the line·
to the west of 14, 15, 5, 3 and 2. I also called off the monumentation of 14 and 15 and the monumentation on the east of 10
and the monumentation of the road on 11 and 12 here.
Do we have a deed for Emeline Scot.U
I am going to call attention to one other monumentation on
our eastern boundary here, a sell-off from our
page 213 r tract of land, Lot 13 on the plat, which is monumented very well on all sides, and I will point it
out to you in the aerial plat and tell you the monumentation
that we found there.
This is the deed of 1882 recorded in Deed Book 33, ·Pages 239
to 240, and it's a sell-off from the Berkeley land of all the land
that Berkeley owned wast of the mountain road 600. We take
in 13 on our plat here, running on the mountain road on the
north, and on the west and running down these two sid~-lines
on the south and on the east.
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Mr. Richards: Where was that recorded, Mr. Young?
The Witness: Prince William County, sir.
Mr. Kuykendall: I'd li;k:e to introduce this as Defendant's
Exhibit 18.

•

•

•

•

•

The Witness: Mr. Rodgers will trace that tract with his
finger. Point out the mountain road first, in front of that tract.
(Mr. Rodgers indicates on ;1erial map.) There is the mountain
road as a very distinct loop around that tract. Point out the
hedgerow on the south. Point out the hedgerow 1:1,s a continuation and the two corners in the row and the one in the woods,
and now the one where the planted stone is. (Mr. Rodgers indicates.)
To bring that back, that shows up in the aerial. This is the
corner of the Berkeley property, which is on tract
page 214 r 13, the southeast corner. It's a meeting of two
fence lines. It's a dividing line between forest land
and planted or cultivated land beside two fences coming to~.
gether there in.courses. You have a planted stone at the corner
of the fences, and it is a southeast corner of the Berkeley land
there and is, of course, the southeast corner of the s~ll-o:ff
which we have here. You can readily see, with monumentation
like that, we found that monument because of the Carolina
road.
Having found the monument, discarding any accumulation
of errors, we have a known monument here, and measuring
this distance west we can, having a deed here that calls for
that course and distance, strike our corner on the division between-not Slater here, but the southwest corner of the tract
20.
By Mr. Kuykendall:
Q. What deed did you get that call from¥
A. That is· the deed that comes from the deed of trust
wherein Lewis Berkeley put a trust on 20 and a 1064-acre tract
of land in here to secure a debt; metes and bounds description
of it.
The Court : What is there to establish that line. Is there
any monument, stone 1 I mean, to establish that corner.
The Witness: That point there is established by knowing
this line here by a monument, and that line is the line of 13
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running over to the corner of the mountain road
with Carter's Mill Road, Route 701, well monumented across there, and when this is well monumented here, the line between 8 and 9 as shown on the aerial
as your hedgerows and trees, these two can be located as a
starting point. You can set a transit there, shoot your course
here and obtain it on the ground.
The Court: But you found no natural or artificial monument to mark that particular corner?
The Witness: Nothing that we would rely on as definitely
establishing that corner. We found what we thought was the
usual pile of stones.
The Court: Do you know the figure that was used in the
course?
The Witness: Mr. Rodgers has these measurements. He
can testify as to the chaining of these lines.
The Court: You were not present when that was done?
The Witness: I was not present at this chaining, sir.
The Court: Were you present at the chaining or survey
along the line on the west of your property between you and
Jackson?
The Witness: I was present at parts 0£ that chaining, Your
Honor, parts of it.
·
page 215

~

By Mr. Kuykendall:
Q. Now, Mr. Young, the line that you referred to that you
ran from the southeast corner of 13 to what you claim is the
corner to the Slater propertypage 216 ~ A. Yes, sir.
Q. -was taken from a deed of trust? I believe
it was introduced in evidence marked Defendant's Exhibit 7,
is that righU
A. Yes, sir.
Q. And there is a metes and bounds description contained in
thaU
A. Yes, sir.
Q. And the line that you have mentioned was right along the
course of the metes called for in that deed of trust?
A. Yes, sir. Now, that deed of trust runs around Lot 20
only, but we have these measurements here in deeds that we
are going to put in now, so that this distance and course is
here by metes and bounds.
I need the deed now of the 600-acres. Let's put the rest of the
deeds in at this time.
We have a number of deeds, Your Honor, of subdivisions on
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these various tracts, and we are going to put them in at this
period so when Rodgers gets onThe Court: Let me see if I understand what you have done
in this case. You have made all of the title search, did all the
title search work yourself preliminary to this survey, is that
·correct?
The Witness: Yes, sir. Rodgers worked with us in the
record office, but it was my responsibility to do the
page 217 ~ title work, and then we worked at his office in the
evenings plotting this on paper. It was a two-man
job. Usually, in subdividing, Your Honor, the attorneys do not
trust the title work to the surveyors, on the theory that the attorney trained in title work can trace the titles better, but
when it leaves the title division and gets into plotting in an
office and work in the :field, an attorney leaves off and the surveyor takes over. So titles are done by the lawyer and then
turns it over to the surveyor at that time.
It is true in many small survey jobs you just call a surveyor
and say, '' Give me a plat,'' and he goes to the record office and
comes out with a des-cription and a plat, but on reconstruction
of land like this, I have always done it myself.
This is a deed dated the 20th day of July, 1866, certified by
the Clerk of the Court in Prince. William County and :filed in
Deed Book 26, Page 302, deed from Charles Berkeley and
Nor borne Berkeley, our predecessor in title, and covered a
cut-off of land of the ten-hundred-and-some-odd acres that was
in the tract of 7, 8, 9, 10, 11, 12·, 13, 18A and 18. This is a cut-out
representing 8, 10, 11, 12 and 30, a six-hundred-and-some-oddacre tract of land gives us our known line from here to here
and covers- this distance in the plot, the south distance of 10
and south distance of 13, and we had the known distance of 20,
so that we are running up to the top by known metes and
bounds description chained on the ground.
·
page 218

~

By Mr. Kuykendall:
Q. You say, "from here to here." State more
specifically on the map the points that you ref erred to.
A. Mr. Rodgers will testify as to the chaining he did in 1, 2,
3, 4 and 5 from the Carolina road to establish-

•
page 219 ~

•

•

•

•
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•

•

•

Q. Mr. Young, you referred just a moment ago to a deed
dated July 20th, 1866, between Charles Berkeley and Norborne
Berkeley.
A. Yes, sir.
Q. What plots of ground shown on Defendant's Exhibit 1
are tied to that deed 1
A. 9, 10, 11, 12 and 13.
Q. Isn't 20 included in that¥
A. Yes, 20 is included in that.

Mr. Kuykendall: If the court please, I offer this deed to
which I have just referred as Defendant's Exhibit 19.

•

.

•

•

•

Q. Now, you referred a moment ago to certain lines that fell
in with relation to that deed. Will you repeat that, sir, and see
if I can get that established in the record by a reference to Defendant's Exhibit 11
A. Well, that deed, from a lawyer's point of view, in the
record office that deed is necessary to give us a metes and
bounds description for this distance here, which is the line
covering 13 and 10 on the south side of 10. This
page 220 r metes and bounds description was needed for distance and course in order to complete these plats
so that we would have a chaining distance to the top.
Q. Did you find where. the.re were any sell-offs from that
tract of land that involved three hundred and some acres?
A. Yes, sir.
Q. ·what did you find in that respect 1
A. There was a sell-off in that tract of land which would ba
No. 9-do we have the sell-offf The sell-off was to the Bernards, ancestors of the present owners, the W atsons.
Q. Is that shown on Defendant's· Exhibit 1?
A. Yes, the sell-off is shown as this line starting on the line
of 8 on the north side and running as the east boundary of 13,
which is also the west boundary of 9. following along to the
east boundary of 11 and the east boundary of 10 being Lot g
on our plat, the Browning sell-off, leaving in the Berkeley
ehain of title, our predecessor, all west of that line. Later
Berkeley sold of 13. The net effect of all these deeds is to give
us this starting point to make one chain line.
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Q. You said, "this starting line". To what do you refer on
Exhibit 1 Y
A. This is the starting point on the southeas,t corner of Lot
13. This is a deed dated the 27th day of July, 1866, and is the
sell-off to the Browning chain, and it's recorded in Prince William County in Deed Book 33, Pages 374 and 375
page 2·21 ~ of what we ref erred to as a plat here showing the
tract of land here in 9L-the whole tract of land
here of the sell-off, showing here on the plat Colonel Norborne
Berkeley, our predecessor in title, owned the land directly west
of the sell-off after the sale was made.
Mr. Kuykendall: I offer this deed in evidence, Your Honor,
and mark it Defendant's Exhibit 20.

•

•

•

•

.

.

The Witness: Examining, lastly, our monumentation, our
known points, one or the other, at the top of the mountain, our
western boundary, and starting on the south end of that top,
which would be the southwest corner of Lot 20,· we have a
known point secured by the chaining that I just described,' proceeding north along the line of 20, which is the western
boundary or 20, we have of record by metes and bounds, description a known course and distance.
Starting in Lot 21 on the plat at the southwest corner, we
have a known point. That known point secured by chaining,
because the 20 is a known metes and bounds description deed.
Following the courses on the description of Lot 20 in the Skinner division, we have known courses and known points called
for on those corners to the corner of 21, which_ would be the
northwest corner, and having the distance east and west
on the north side of 21, we can again chain to get that
point.
.
page 22 ~ The Court: On these two ·points, are they
marked or fixed on the ground in any way, or were
thev7
The Witness: No, sir, not to our satisfaction.
Proceeding north, we are into the Ish tract, which is 22, 23,
·24 and 25 on our plat, we have for the entire length of the Ish
·tract a course and distance surveyed by metes and bounds, and
· we have calls on this tract which we have held to the monumentation that we found there, and I'd like to have the Ish
deed, if I may, at this time. We have a call on the top.
·
The Court: Did you find any monuments on the ground Y
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The Witness: Yes, sir, we found monuments on the
ground.
The Court: They have been subsequently fixed on the
ground T They weren't found there at the time of the survey?
The Witness: I probably used the word "points" to mark
those spots computed by chaining on the ground when we
did not consider the monumentation that was there sufficient
to rely upon as a monument alone.
In this deed of the Ish tract it starts at the northeast corner
of Lot 23 and runs clockwise around the tract, composing, as I
said, 22, 2.3, 24 and 25. The calls on the north in the vicinity of
the tower here, we have a distinct call there which calls for a
point so much distance west of the pit west of the mountain.
At that point we are west of the mountain.
By Mr. Kuykendall:
Q. Are you ref erring to Exhibit No.A. -13.
Q. Defendant's Exhibit No. 13 T
A. (Indicating on aerial map) the tower area of the plat is
here, this is the road leading up to the tower. The pit is physically present today, a quarry pit, and it's located approximately here on the west part of the road. This was a circle
road used to take quarry rock out of the quarry. The quarry
faces the western road. Our call calls for a point slightly west
of that pit, which is in itself west of the mountain, and no
monumentations in this area here and held by. us and computed by us in our Ish deed of that tract.
Q. Now, would you read that call to that deed T Read it into
the record, please, if you can.
A, If you'd give me this plat that you have up here. That
call is, ''North 3 degrees west 4.4 chains to 'F ', a pile of stones
at a pit dug west of the top." That is "F" point up here (indicating). The call, I will read it again: "North 3 degrees west
4.4 chains to 'F' "-marked here-''a pile of stones at a pit
dug west of the top.''
Q. Now, you were referring to the Defendant's Exhibit 14,
is, that right?
A. Yes, sir. Proceeding from that call, the pit, our point being west of that pit and the pit being west of the top along the
Bell Boundary, we come to what is known as the
page 224 ~ Bell corner. We held the Bell corner in our survey. There is no deed to the Bell land; it's a selloff from the original Lang land. It is monumented as well as
you could ask for. It is a stone fence running a number of hunpage 223

~
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dreds of feet west down the west side of the mountain and running southerly from the corner in the general direction of the
line that we have platted here. It is a corner, a fence corner of
stones piled up for a number of hundreds of feet. It could not
be mistaken for a stone pile. It is a stone fence taken out of
fields that are under cultivation and put in a hedgerow. That
is the Bell corner.
We have one deed which is a cut-off of the Bell tract, which
tract itself is a cut-off from the Slater tract, and I would like
to read that course in the Bell cut-out. This cut-out is located
on this corner of the Bell tract. It would be the northeast corner of the Bell tract. It is a two-and-a-half-acre sell-off to
Henrietta Bell. It is the only deed we have in that area, the
larger Bell tract having no deed ,or not recorded. A deed is
not on record on the Bell tract.
It begins at a course in Squire Matthews' line one and a half
poles west of the comb of the mountain. That course is called
as one and a half poles west of the comb of the big mountain.
That is Bell's corner described. That fence that is there today
is approximately that distance west of the comb of the mountain.
The Bartenstein plat is a number of feet herepage 225 ~ the distance between us is not shown. What is the
scale of this?
Mr. Bartenstein: That is one inch equals 400.
The Witness: Hes-hows the distance here of the Bell corner being across the mountain road a distance-I'd have to
measure it, but it's a considerable distance away from this
corner of this fence. That is the only record evidence we have
of the corner. It seems to call for the corner where it is, and
we held it in our Ish tract. We held it right to Bell's corner.
Proceeding north from the Bell and Rus·sell corner to our
corner in our northwest part of the Ish tract, we followed our
metes and bounds description which we had meeting this corner here already established from the other end, and we ended
our monumentation here, which is an oak stump, piece of oak
driven in the ground with stones around the base.
To review crnickly, we have a metes and bounds description
bv Rurvey from this point here, which is the northwest corner
of 23, all the way to the southwest corner of 22, which is the
entire western boundary of the Ish tract. We have a metes
and bounds deed and description for the western part of 21,
which is the tract described in the division of the Skinner land.
We have a metes and bounds description for 20, the entire
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western portion of 20, which is found in the deed of trust of
Lewis, Berkeley.
Contrarywise, on the other side of the mountain
page 226 ~ we have Smith's survey over here of the Slater
land, which is 50 years older than our survey and
which does not·
By Mr. Kuykendall:
Q. Do you mean 50 years older, or more recent?
A. Well, it's 50 years after ours in time. Ours was surveyed and recorded first. And it does not honor our line.
Proceeding north on the Jackson side, after leaving the
Slater land, we hit the Bell land for which Jackson has no
deed or metl::ls and bounds description. Proceeding over here
to the north end of the boundary dispute, we have a. deed from
the Jackson side of this case in which no surveys are presented to us nailing their line there to the ground.
That's all I have.
·
Q. Now, Mr. Young, you testified earlier today that you
had arranged for this survey, and you stated what you paid
the surveyor?
A. Yes, sir.
.
Q. Now, ,vill you state whether or not the amount that was
paid for that survey related solely to the work that was done·
in locating this boundary line, or whether it had in part paid
for other surveying work? ..._
·
A. No, our original arrangement with Mr. Rodgers was
that his boundary work would be done at a certain price and
delivered to us so that it would be acceptable to, u.s, paid for,
before we would go into the lot division ;work and
page 227 ~ that we would pay him on the lot work so much
per lot, the boundary work l:>eing the bulk of the
contractual agreement and the lot work being on a .per unit
basis. The survey work was done and paid for first before the
lots were broken.
Q. What did you pay for the actual surveys for the lines 1
A. We paid $7,775 for the boundary survey work.
Q. Do you know how many hours were spent on that?
A. SeYen hundred crew-hours was his computation.
The Court: y OU said '' boundary line." You meant the
complete boundary line around the whole purchase that you
had made?
·
•
The Witness : Yes, I meant the co.mplete boundary work
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behind our purchase, and it was understood that we were to do
the record work.
By Mr. Kuykendall:
Q. Mr. Young, did you have any conversations with Mr.
Hutcheson regarding· the location of this line or in an effort to
establish the line?
A. I bad two or three telephone conversations with Mr.
Hutcheson.
Q. What was the nature of those conversations?
A. Well, I received a message from some source, I think a
note from some attorneys in Leesburg, or friends,. that Mr.
Drew Hutcheson was trying to contact me by telephone, and
· one evening at home in my office, I think the night
page 228 ~ I received that information, I telephoned Mr.
Hutcheson and told him that I heard that he was
inquiring to find out where I was. He informed me the gist of
the information at that time was that we were encroaching on
his property up on Bull Run Mountain.
I asked him on what he based that encroachment, and he
said they owned the Slater land. I said I knew that they owned
the Slater land, and I asked him bow he knew we were on bis
property, and he informed me that at sometime past Mr. Bartenstein bad pointed out to him, when they were up on top of
the mountain, where the line ran, in bis opinion.
I asked him if he bad a survey in bis possession at that time
by Mr. Bartenstein of the Slater tract, and be did not. I told
him that we had examined the Slater tract very carefully and
in our opinion we were on our land. And at that time he said
that he would discuss this conversation with his employer and
would get in contact with me. That was the gist of the first
telephone conversation.

•

•

•

•

•

•

•

•

•

•

page 2·2,9 ~

Mr. Young, I show you a photostatic copy of a deed from
Duffey to Pederson, dated October 2, 1941, and ask you if you
will state what that is.
·
A. Pederson is the State F'orester. Duffey grants, bargaim;
and assigns to Pederson an easement of way, ingress over his
land, Duffey's land, and easement covers an unsurveyed tract
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of approximately one-fourth of an acre situated on the ,summit
of Bull Run Mountain, described as two and a half miles due
west from Hickory Grove and is part of Duffey 's larger 30acre tract, which is the tract we purchased from Duffey, and it
recite§!- in the ''being" clause as Duffey having received it
from Byrne and wife. And.the easement and right of way is
for the construction, maintenance, and full, free
page 230 ~ and quiet use and enjoyment, ingress and egress
for a lookout :fire· tower or station to be used for
the purpose of detecting fires. It's the :fire tower easement.
: Q. Fire tower easement, and where is the fire tower on Defendant's Exhibit 1?
.A. The fire tower on Defendant's Exhibit 1 is No. 25.
Mr. Richards·: Did you read the whole thing?
The ·witness: No, sir, l paraphrased it, I did not read it
all, sir.
'. Mr. Richards: Would you read it all?
The Witness: Yes, certainly. (Reading) "This indenture,
made the 2nd day of October in the year 1941, between Harry
J. Duffey of Middleburg of the County of Loudoun, State of
Virginia, grantor, party of the first part, and F. C. Pederson,
State Forester for and in behalf of Virginia Forest .Service, a
bureau_. of .the ·vjrginia. Conservatio;n Commis·sion, Commonwealth: of.Virginia, grantee, party of the second part.
. . "W.it:i;iesse.~h,: That for and in consideration of one dollar
cash in hand p;iid, receipt whereof is hereby acknowledged,
t~e party of the first part hereby grants, bargains and sells,
conveys and confirms unto the party of the second part an
easement and right of way, ingress and egress on and over the
following described lot, piece or parcel of land belonging to
the party of the first part, situated in G,reenville Magisterial
District in the County of Prince William, State of
page 231 ~ Virginia, bounded and particularly described as
follows: A certain unsurveyed tract of approximately one-fourth acre situated on the summit of Bull Run
Mountain approximately two and one-half miles due west from
Hickory Grove and is a part of the same tract of land, 930
acres, conveyed to said Harry J. Duffey by deed from Everett
M. Byrne and wife, bearing date of January 21, 1939', and recorded in the office of the Clerk of the Circuit Court of Prince
William County in Deed Book No. 108 at Page 59.

.

•

•

•

•
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page 232

r
•

•

•

. .

.

•

Mr. Kuykendall: I'd like to offer that, Your Honor, and
have-it marked as Defendant's Exhibit 21. ·

•

•

...

.

.

'

.

Q. Now, was the tower constructed on that easement!
A. Well, the tower was constructed on the· basis of that ease-

ment, but the easement has an unsurveyed tract of land a
quarter of an acre· or so in size. I don't knew where it could be
from that. It's there, and there is no survey of it, so they built
it.
Q. Could you locate that tower on the aerial map!
A. Yes, sir. That tower on the aerial is right here (indicating). This-is the power line leading up to service the other
towers there.
Q. Now, is there a Government road that leads up to that
tower!
A. There is this road here. This road here services the
tower.
·
Q. Do you know who constructed that road T
A. It's hears~y. I think the Forest people did. I don't personally know. · ·
·
Q. Now, Mr. Young, I show you an agreement
page 233 ~ having date September 14, 1944, and ask you to
state what that is.
A. Now, this is an agreement "to construct a forest fire
break trail, dated in '44, agreement between Harry J. Duffey,
our predecessor in title, Middleburg, Virginia, and the Virginia Forest Service. It has a number of witnesseths, whereases: "Whereas, Virginia Forest Service maintains a forest
fire conrol organization in Loudoun County;
'' Whereas, the Fores't Service proposes to · construct or
otherwise improve a forest fire break trail to help in suppressing forest fires in said county;
''Now, the refore, in consideration of the premis·es and benefits accruing or to accrue to the owner, "-to Duffey-"by reason of the location and construction of this fire break trail, the
owner, Duffey, grants unto the State the right to construct,
maintain and to use without restriction a forest fire break
trail, the ·right of way for which shall ·not exceed a width of 30
feet, a distance of approximately one and a half miles, across,
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through and over that certain tract or parcel of land in Gainesville District on the summit of Bull Run Mountain acquired
by Harry J. Duffey by deed from Everett Byrne, bearing date
of January 21, 1939.
The Court: How do you think this could be relevant, Mr.
Kuykendall Y
Mr. Kuykendall: I don't know that they are, but the plaintiff introduced an instrument somewhat similar in
page 234 ~ character which was made by the Forest Service,
a trail across the property, and that was Plaintiff's Exhibit 5 and dated August 17th, 1944, and this was
dated in September, 1944. So they got it from both of them.

•

•

•

•

•

•

•

•

•

page 235 ~

Mr. Kuykendall: Your Honor, I'd like to introduce in evidence the agreement of. September 14, 1944, between Harry J.
Duffey and the Virginia Forest Service and mark· it Defendant's Exhibit 22.

•
page 237 ~

•

•

•

•

CROSS EXAMINATION.

By Mr. Richards:
Q. I understood you to say that you had no survey made of
this property before you purchased it from Mr. Duffey!
A. That's correct.
Q. So that at the time you purchased it you had no boundary
line at all, did you Y
A. We had them, but we didn't know where they were, sir,
all of them.
Q. Did you investigate iU
A. Yes, sir.
Q. Before you bought iU
A. Yes, sir.
Q. How did you investigate! What did you doY
A. We went on the property with Mr. Duffey, who sold it to
us, asked for Mr. Duffey to tell ~s where he considered the
lines to be, asked the adjoining property owners what they
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considered the line, and that was the investigation we made
along those lines.
Q. Did you go to see Mr. or Mrs. Jackson when you were up
investigating the adjoining landowners T
A. I did not, sir.
Q. You did not. You knew that they were landowners for a
long distance on the boundary, didn't you T
A. Yes, sir, I was aware of that.
page 238 ~ Q. What kind of an investigation did you make,
if you didn't find the landowner who owned the
adjoining property for ·a mile and a halfT You didn't make
much examination, did you T
A. I wasn't required to, sir. I had the right to buy the land
on what investigation I decided to make at the time I purchased.
Q. That is, correct, but you stated a few minutes ago that
you investigated the boundary lines with adjoining landowners.
A. Yes, sir.
Q. Who did you talk to T
A. It's a matter of degree. I did not with Mr. Jackson, did
not ask Mr. Jackson about his land, sir. Mr. Duffey, who sold
the land to us. drove us on the land, walked at certain points,
drove us down the road so we could get to it, and we investigated that. We talked to the Jordans and the Watsons and
neighbors on that side.
Q. On Prince William side T
A. Yes, sir.
Q. So you never talked to anybody in Fauquier, except Mr.
Duffey, who lived at Middleburg, before you bought the property, as to the line, did you, sir T
A. That's correct, sir.
Q. I further understood you to say on direct examination as
to the line or crest of the mountain, you knew it
page 239 ~ was near the east or west top. Did I record you
correctly, Mr. YoungT
A. Substantially, I said that, yes, sir.
Q. When did you decide whether it was east or west, after
you talked to Mr. Duffey, or before?
A. I knew it was east or west from what Mr. Duffey had told
me at the time I purchased.
Mr. Richards: Do you have the court papers thereT
Mr. Kuykendall: Yes, sir (handing).
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By Mr. Richards :
Q. Mr. Duffey, in his answer filed in here, paragraph 2, says,
"That your defendant, Harry J. Duffey, admits that he is coterminous owner with the petitioner but denies that he was
proceeding or has proceeded to run roads over and along the
crest of Bull Run Mountain and to plat certain land on the
west side of the mountain.''
Now, did you have any conversation with Mr. Duffey in regard to where the roads were to run or where the boundary
line wasY
A. We showed Mr. Duffey our subdivision sectional plats as
they came out. We showed him our boundary plat, we gave him
a copy of every final plat that we ever had made.
Q. Did Mr. Duffey ever tell you the line went over on the
Slater place!
A. No, he said the line went west of the mounpage 240 } tain in places.
·Q. How far west of the mountain Y
A. Mr. Duffey didn't know, but he pointed to the pit, for instance. We stood on that. That is west of the comb of the
mountain.
Q. Where is that pit you speak about Y
A. Well, it's a little south of the tower, a little west of the
tower.
Q. How much west of the tower 7
A. Seventy-five feet.
The Court: Did he point that out as on the line 7
The Witness: No, sir, he said he owned the pit, sold rock
fromit.
· ·
By Mr. Richards:
Q. When did he tell you that 7
A. I don't recall, sir. A year and a half ago, two years ago.

•·

•

•

•

•
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•

page 241}

Q. These three towers up there, I believe one is
page 242 } a fire tower and one is a Trans..-Atlaritic Gas Company towe·r and the other is a beacon light. Isn't it.
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a fact that where they are situated· you can see the evidence
that it was right on the crest of the Bull· Run Mountain?
·
.A. Oh, distinctly not, sir. ·The pipeline company is distin~tly
on the east side of the mountain. It's a two-acre plot of ground
all on the east side of the mountain..
·
Q. .All on the east side?
.A. Yes, sir.
Q. In building. a road up to the top of the mountain, didn't
you and your gas company go to the west of the road and out
into the Russell land and cut down and bulldoze trees in order
to get a road around the towers?
.A. Russells don't own the land opposite the tower, sir.
Q. Who does?
·
.
.A. That belongs to Jackson. It came out of the Slater tract
Q. Then this road came out of the Slater tract, the Jacksons', did it?
.A. No, sir, I didn't say that. I said the Slaters owned the
land opposite us in that area.
Q. The Jacksons owned the land. I thought you meant Jacksons when you said Slater.
.A. Yes, sir, Jacksons own it today. The Slater is the parent
title.
page 243 } Q. When did you have that first conversation
with Drew Hutcheson?
.A. Oh, I don't know, a year ago.

•

•

•

•

•

Q. Didn't he tell you that he knew the corners?

.
.A. He told me enough so that I knew he did not know them.
Q. How did you know he ·didn't know them? What did he
tell you?
··
.A. Well, he told me that he had a well-known angle, an angle
iron, angle point which was driven in at the side of the road
just before you come to the tower. I believe he made mention
of that angle point. We had studied it and knew it wasn't on
the line. I asked him if he had a plat and a survey. He did not. ·
He hadn't surveyed the tract on the ground, and I had con;.
vinced myself that Mr. Hutcheson didn't know where the
Slater tract was. It's a very difficult thing to know where these
side lines are,· and I was working on ·that conpage 244 } vincing thing. I stopped at that.
Q. Mr. Hutcheson told you that _he had a plat
of the Slater place and that he had walked that line from one
end to the other? Did he tell you that?
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A. No, he didn't tell me that. I tried to identify what he
had over the phone, and I came to the conclusion that what he
had was the Smith plat and that he had not surveyed it, and I
knew all about the Smith plat.
Q. What did you base that conclusion on?
A. He mentioned the plat that he had, discussed it in vague
terms.
Q. Did you know about the Smith plat at that time, when
you assumed he was talking about the Smith plat?
A. Oh, yes, certainly, I knew of the Sniith plat at that
time.
Q. When did you find out, and where?
A. I found out about the Smith plat when I was doing the
boundary work in the large tract.
Q. When was that?
A. That was a year and a half before I talked with Mr.
Hutcheson.
Q. And you knew about the Smith tract, but you didn't
know about the Goode plat, did you?
A. Oh, yes, I knew of the Goode plat.
Q. Well, what makes youpage 245 ~ A. I had copies of the Goode plat.
Q. You had copies of the Goode plat and Smith
plat, too?
A. Yes, I had a copy of the Smith plat.
Q. And had vou run them and located them on the ground?
A. No, sir, I had not.
Q. Did you ever locate them on the ground personallyT
A. No, sir, I did not.
.
Q. Did you do any of the field work for any of these surveys
or assist in the field work in any of these surveys?
A. Very little, sir. Very little.
. Q. Where did you do it?
A. Well, in running roads on the top of the mountain, for
instance, the type of field work I would do would be to walk
in front of Rodgers and blaze trees and tell him where I
· wanted a road to go. It would be walking a traverse line
before you made the traverse line, and I would watch the
topography of the land as we walked. This is to save yourself the expense of a plat that shows the topography.
Q. Which side of the mountain did you walk on?
A. I walked from the road on the east side of the mountain.
Q. On the east side of the mountain?
A. Yes, sir.
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Q. You weren't walking on that-what was that phrase you

used, traverse, or something Y
A. Traverse line?
Q. Yes. In other words, you were walking
through the woods blazing trees and told Rodgers to run his
line where you had walked through there and blazed the
trees, is that right?
A. I would blaze the trees with Rodgers as we walked.
Q. I did not understand you to say that, I understood you
to say a few minutes ago that you walked through the woods
and blazed the trees in front of Rodgers so he could tell you
where to run the traverse line.
A. I did, but sometimes I'd be in front and sometimes I'd
be a step behind, and sometimes we'd be together.
Q. When you were behind, how was he finding out how to
make the line Y
A. We walked the woods together with a hatchet, sir, and
backed trees.
Q. And that is just the way you located your line?
A. No. No, of course not. Had nothing to do with the
line.
Q. That's what I understood you to say. Explain it.
A. That is known as a random traverse. You don't have
to be anywhere near a line to run a random traverse. In fact,
you don't have to stay on the parallel.
Q. That is random location, isn't it?
A. Certainly, and that's what Mr. Bartenstein did. It's
common survey practice.
page 247 ~ Q. I didn't understand that was what you
meant, sir. You said something about the top of
the mountain. My associate, Mr. Tyler, was kind enough
to take these down for me, and he understood you to say
that the top of the mountain was the division line, but you
didn't contend that all the way. "We don't contend that all
the way." What have you got to say about that, Mr. Young?
A. Well, when you get on the north end of the tract there
it's flat in many places for a considerable distance, and it's
impossible to tell any top, and I understood-and I can be
corrected. the record will correct me-that Mr. Bartenstein
testified along in that end, the north end of the tract that he
didn't necessarily try to hold the top there.
Q. You are just telling what you understood Mr. Bartenstein said Y
A. I was at that period, yes, sir.
page 246

~
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Q. How large is that flat place up there on the Bull Run
Mountain?
A. I don't know, but I'd say four or five hundred feet in
some places it's flat.
Q. Now, getting down the mountain to the Slater tract of
land, did you personally run any levels down there and speak
of it as a level plateau Y
A. Not Slater. The north tract end I said was leveL
Q~ The north one Y Who is that Y
page 248 ~ A. The north· end of our land, what would be
our Ish tract, your Gregg tract.
Q. · Go down to the Slater property at the southern ·end
there.
.
A. Yes, sir.
Q. Is it easy to ascertain· the crest of the mountain Y
A. In points it is, yes, sir.
Q. Sir?
A. In points it is, yes, sir.
Q. Is there a level plateau down there on the Slater line t
A. Not to the pronounced degree that it is in the north, no,
sir.
Q. I understood you to say in your direct examination that
in some places the crest of the mountain or top of the mountain was sometimes in Fauquier and sometimes in Prince
William. Did I correctly understand you, Mr. Young Y
A. That's substantially what I said, sir.· I said when you
surveyed the Prince William-Fauquier County ·line you will
find that the Jacksons own some land in Prince ·w'illiam,
and yo'!} .}Vi.11 find that we own some in Fauquier County.
Q. Where do the Jacksons-what part of their line do you
think is in Prince William Y
A. Sir, I can't tell you. I haven't surveyed that line. I 1
don't know where it is.
Q. I thought you had been out there 700 days,
page 249 ~ or hours.
A. And you don't know where it is; sir, and
neither does your surveyor. He might know it in spots,
but it hasn't been run.
Q. I think our surveyor has a darn good idea of it; I don"t
know.
A. I think he does, too. I think he does, too.
Q. I don't know a thing in the world about surveying.
In this Defendant's Exhibit No. 1 up here, up here at the
southern boundary of Slater to Jackson, from that point there
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to the tower is your line on the east or the west side of the
mountain?
A. I don't know. I know in places it's west where it
starts off. Wait a minute, · where is the tower down there?
I don't know, I'd have to go out and view it with my traverse
line.
Q. Is there any marker set in any of these corners on that
line, or is that what the surveyors call an imaginary line?
A. I think I know what it is. I testified that monumentation was there, sir, at that point.
Q. This point here that's at the boundary line.
A. Oh, is this the point that you mean here (indicating) 1
Q. All the points all the way down from this point up to
the tower.
A. Whose line?
Q·. Your line.
page 250 r A. Our line, yes. Our line. YOU walk down
the tract of land and down through here, and
our traverse line is about our property line at that point
down through there, and you see what you would call monumentation, blazed trees all the way down, but you wouldn't
rely on it entirely.
Q. Are some of those monuments tree blazes that you
made in locating the random line?
A. No, sir. No, sir, they are old markers.
Q. Regular markers, not random markers?
A. ·Right.
Q. Does your deed from Mr. Duffey call for the trees that
you marked as the boundary line 1
A. No, sir, it does not.
Q. Did you find any marked trees called for by deed?
A. Mr. Rodgers better testify to that, sir. I am not qualified to say.
Q. Where is this Carolina road that you talked so much
about in reference to the top of the mountain?
A. Well, the Carolina road is east of the top of the mountain.
Q. About four miles, isn't it?
A. A good distance.
Q. How far is it?
A. Well, they say the fire tower is two and a half miles
from Hickory Grove, and Hickory Grove is a
page 251 r block east of-Hickory Grove is on the Carolina
road, so if you use that easement in the fire
thing, it's two and a half miles from here.
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Q. From here (indicating) down toA. Hickory Grove.
Q. Is this the road you are referring to marked "Old
Carolina Road''?
A. Yes, sir, I think it is right where your necktie is, approximately.
Q. For my information, would you explain to me why you
had gone to the Carolina Road a mile and a half down the
mountain to find the top of the mountain 1
A. Because we came to the conclusion early in our search
that if you tried to work from the top of the mountain down
you would be in plenty of trouble.
Q. What do you mean by "plenty of trouble"?
A. You would have a great difficulty anchoring your tract
to the top of the mountain with its poor monumentation.
Q. So you go a mile and a half down the mountain, or two
and a half, or whatever it is, and start from there, so that
you will be accurate when you get to the top of the mountain 1
A. No, sir, we went there, as I testified, and built up to the
patent line so that we'd be accurate on the patent line to
find the monumentation that was our east boundary and lay
our tract on that.
Q. Now, this patent line you speak of so much
page 22 ~ here, was there any evidence of any change in
that? Wasn't there a straight line for two miles
like you have got it on the plat here? Did you show that
on the ground today?
A. Well, we have the monumentation of your patent line
of the post that is down there of the division of the Enfield
tract, that extraordinary monument that is in that place
there.
Q. Here (indicating) ?
A. Yes, sir. We have some other monumentation there.
I don't pretend to say it's well monumented.
Q. What monumentation have you that starts with that
place all the way down here for a distance of about a mile and
a half or two miles?
A. Well, we have the starting monumentation down there
at that point, and right here at the northwest corner of Lot
16 there you have monumentation in that part. There is a
fence line in the north part.
Q. Where is Lot 16? Oh, I see it.
A. There is a fence line, and you have the usual stone
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pile and old fence line showing there is a corner there.
The patent line is not well monumented, sir.
Q. What is the course of the patent line?
A. It's 22 degrees. It will veer five and six points, depending upon the compass.
Q. Up here at the top you have sold lots, I understand?
A. Yes, sir.
page 253 ~ Q. Will you show me where those lots are located on here?
A. The lots that we have sold are approximately located
in this area right here (indicating).
Q·. On 25?
A. Right where you see the words, "Forest Fire Tower,"
right in that general area.
Q. Right in that general area? Have you got a copy of
any of those deeds that you gave to the purchasers?
A. No, I don't have copies.
Q. Does your associate, Mr. Gore, have any copies of one
of those deeds?
A. I have copies at home in my office. I do not have them
here. I don't think Mr. Gore has any, as the files were kept
in my office.

•

•

•

•

•

•

•

•

•

•

page 255 ~

Q. About when was the first lot sold?
A. On the top?
Q. Yes, up here (indicating).
A. Sometime in 1956, maybe in the fall of '55 one or two
sales came in.
Q. Wasn't that lot on the west side of the line?
A. Beg your pardon, sir?
Q. Wasn't that lot the first one you sold on the we,st side
of the mountain?
A. I don't know. I don't know which was first.

The Court: While we are speaking of that point, this
suit would apply only to coterminous owners, it would have
no effect on those property owners, isn't that correct? The
adjudication would not be binding on any of those people and
also on Welsh and these other people along the line?
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Mr. Richards: I am not indicating that to hold any of
those people, if Your Honor please, I just want the description of the land and the deed to show whether or not
they included the land in dispute here after they had been
notified.
The Court: In other words, -the court can only make a
partial adjudication of this case. Of course, it can't bind
anybody who is not a party to the suit. As I understand it,
there are a number of people who own land along here who
are not parties to the suit.
page 256 r Mr. Richards: I am only asking about these
pieces of property here which· I think, if Your
Honor will pardon me, are pertinent to show from the description in there that they took land in Fauquier County
after they received notice frorp. Mr. Drew Hutcheson. That's
all I want them for, if Your Honor please, is that very only
thing. I have no idea of trying to go after these other landowners, but I think it is important for us to be allowed to
produce those deeds.
The Court: There is no objection to that, but we have
been talking about a line here for two days, and we don't
even have the parties before the court that are concerned
with the line, and any adjudication of that line couldn't be
binding on those parties.
Mr. Richards : I think we do have the party before the
court, because they have conveyed this property, if you will
pardon me sitting down, Judtre.
The Court: Thrit's all ri ·ht.
Mr. Richards: Because they have given general warranty
deeds to it to other people, and we don't want to hold those
people. We can't go against anybody but the people in this
suit.
The Court: That's right.
0

By Mr. Richards:
Q. How old is that Carolina road 1
A. I don't know.
page 257 r Q. IR it a very, very old road 1
A. Yes, it's an old road. I don't know the age
of it, though, sir.
Q. Do you know where the location of the road originally
was, say, 50 years ago, or do you have any information that
would show that?
A. No, sir.
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Q. Lots 1, 2, 3, 4, all the way through 23, all the way around
there, what was the mathematical error in closing of thaU
A. You will have to ask Mr. Rodgers that, sir. I don't
know. I am no surveyor.
Q. I understood you to testify that you platted these old
surveys up and reached thei.conclusion that they were good
surveys to tie to. What .surveys did you tie toY
A. We can put· them in evidence, sir. · The deeds are all
here. The Enfield tract is 1, .and. the Rose-Ewell is 2 and 3,
the Bailey deed is 4 and 5.. They are all in evidence.
Q. What did you do to arrive at the conclusion that these
were all good, the lines were correct and -perfect with the
patent line?
A. The testimony I gave was we would go back in the title
office until we got a large tract that was next to ours that
had a good de,scription in it. Then we'd go back to Rodgers'
office and put it on the plotting board and see if we thought
it was a good metes and bounds description.
page 258 ~ Some of them were not, and we would discard
them and go back again and get others, and we
picked what we thought were the best in the record office.
Q. Do you recall in what scale it's plotted Y
A. Oh, it's one to 400, sir, one to four-something, in that
neighborhood.
Q. Did Mr. Rodgers own any lots in Bull Run Development?
A. Our surveyor?
Q. Yes. ,
A. I am trying to think. I don't believe he does, no.
Q. I was under the impression-got the information- it
may have been erroneous-that he did own one or two lots.
I'd like for you to check that. Not right now, next time we
meet, check it and let me know.
A. I can answer it now. My memory is refreshed when
you used the past tense. Mr. Rodgers owned, I believe it
was, two lots, and at the time he went to Florida we purchased the lots back. My memory is refreshed on that.
Q. What were the numbers of those lots Y
A. They were in .Section 1. J don't know the numbers.
Section 1 is down where our office is, down on Route 600, a
few hundred feet from 600, a mountain road on the east
side.

•

•

•

•

•
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page 259 ~

•

•

•

•

•

Q. Is the northern corner of Lot 23 as shown on the plat
a 3-foot-high cut stone referred to as a base point?
A. Can I ,see those plats Y
Q. That's the northeast corner.
A. Now, would you repeat the question Y
Q. Is the northeast corner of Lot 23 as shown on the plat
the 3-foot-high cut stone referred to Y
A. No, sir.
Q. What is iU
A. Sixteen and a half poles south on the patent line from
that cut stone. ·
Q. Did you :find the stone pile at that corner, too Y
A. No, sir, that we would hold to.
Q. Didn't the deed that you introduced in evidence call
for a stone pile Y
A. I don't recall sir. I don't recall. I believe it did, now
that I-could I have the deed Y
Q. It did refer to a ,stone pile, is that correct?
A. I believe it did. We are going to get the
page 260 ~ deed and check.
Mr. Bartenstein: That is a true copy of the deed (handing).
The. Witness : This deed here calls for a pile of stones,
yes, sir.
By Mr. Richards:
Q. Let's see, '' Beginning at a pile of ,stones in the Enfield
line, a corner to Augustus DeZerega and about 16 1/2 poles
southerly in the same line from Wilson and Thomas corner."
Is that from the stone pile, the 16 1/2 feet Y
A. Sixteen and a half feet from the stone monument-that
should be 16 1/2 poles.
Q. Do you construe the word '' about 16 1/2 poles Y
A. Rodgers did that measurement on the ground there,
and he would measure accurately 16 1/2 poles.
Q. If you found a stone pile 20 poles from that cornerA. I have testified the mountain is full of stone piles. My
recollection on that point is that there is no monumentation
there that I recollect at that point that we would hold to.
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Rodgers went to the point; he might have some ideas on it.
I do not. The call says '' about 16 1/2 poles.''
Q. This is a very important corner in your p'eoperty and
in everybody else's property. Do you consider a stone pile
about 16 1/2 poles. something that you could tie to definitely?
A. I don't think that's as important a corner
page 261 ~ as the stone monument 16 1/2 poles north. That
is the important corner. That is one place that
we could ascertain on the ground for our tract but certainly
not a controlling point.
Q. Is that your corner that you have up there, or isn't .
that the adjoining landowner? Who joins you?
A. The DeZerega tract joins us, and east of us is the Enfield tract.
Q. But you have got a corner in there on the Enfield line Y
A. I have a corner on the Enfield line.
Q. Who is the property owner below that?
A. Enfield.
Q; Enfield down here, too?
A. Enfield tract is there.
Q. That tract, too?
A.- No, the old DeZerega tract is there .
. Q. Who owns that now, do you know?
A. Dr.Q. Royer?
A. Yes, thank you. It is Royer.
Q. This survey says, '' Beginning at a pile of stones in the
Enfield line, a corner to Augustus DeZerega and about 16
1/2 poles • • •" Did you use that pile of stones as your be.ginning point or ending point at that corner?
A. Rodgers came down from that monument 16 1/2 poles
accurately, then shot to the top, went up to the
page 262 ~ top, and it says "about," and we realize that.
.
Q. While they are looking that up, has the Bell
tract that you testified about a stone fence?
A. Yes, sir.
Q. Isn't there a considerable strip of land on one side of
that, smaller strip of land, and a sizeable strip of land on
the other? In other words, isn't this Bell land on both sides
of the fence and away from the fence a. good distance?
A. It's our understanding there is no Bell land east of
that fence. The part of the fence that runs north and south,
it's our understanding, has no Bell land east of that.
· Q. No Bell land east of that?
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A. We have up at the top of the mountain a stone fence
line that makes a corner.
Q. And how far over from that stone fence on the Bell
property did you go in your line¥
A. Would you repeat that, please, Mr. Richards f
Q. How far over west of the stone fence did you go to
establish your line here¥
.
.
A. We went down the Bell fence line west a considerable
distance. Mr. Rodgers will testify as to how far and what his
measurements were, but he went down that line. ·
Q. Didn't you go down there about a hundred feet on the
Bell tract, about a hundred feet from the crest of the mountain¥
A. I don't understand you, sir. Walk physipage 263 r cally on the ground down the Bell fence line¥
Q. This heavy line is your line, is it not¥
A. Yes, sir, that is what we are claiming, that is our line.
Q. Didn't you assume that that fence is right here?
A. This is the Bell tract over here.
Q. Didn't you go from your line down the west side of the
mountain about a hundred feet there?
A. Rodgers and I walked down the fence there and stood
and looked to see that there was enough fence there to make
a marker, and I walked this part of the fence, and Rodgers
ran this line, how far I don't know.
Q. You don't know how far this line is over the crest of
the mountain or beyond the Bell fence?
A. I don't know where· the crest of the mountain is there,
sir. It's one of those places that is difficult to tell where
the crest is.
·
Q. I am ahead of you. I can see it when I am out there.
A. You can't tell in places.
Q. Will you read this description, the last five lines?
A. Now, there are two tracts of land . described in this
trust: one is the 1064-acre tract, and one is the 220-acre tract.
Which description do you wish?
Q. The one that affects Lot 20.
A. Twenty?
page 264 r Q. I think it begins four or five lines from the
·
bottom of the page.
A. "Beginning at three chestnut oaks marked L. B. on the
.· Bull Run Mountain in line of Graham: thence with said
Graham's line South 81 degrees East 177 poles to a larg-e
chestnut oak in the line of Lewis Berkeley; thence with said
Berkeley's line North 21 East 210 poles to a forked chestnut,
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corner to the aforesaid Lewis Berkeley and ·charles Tyler,
deceased; thence North 81 West 156 poles to a small blackjack and chestnut on the mountain.''
Q. Small what?
A. Black jack. I think that refers probably to jack pine,
wouldn't you Y
Q. I don't know what it refers to.
A. I don't either.
Q. I know what a blackjack is if somebody hit you with
it.
A. mo • • to a small black jack-"
Q. I imagine a black oak.
A. -" and chestnut on the mountain; thence to the begin·
ning.'.'
Q. Now, will you read this course, south side of Lot 20
on Mr. Rodgers' survey?
·
A. Beg your pardon. That course on this plat here is
North 86 degrees, 24 minutes, 42 seconds West.
Q. I understand that the patent survey agrees
page 265 ~ very closely with the old line.
A. The Rodgers patent line agrees closely with
·
what, Mr. Richards?
Q. With the compass bearing of Lot 20.
A. Yes, those patent lines all run 22 degrees off.
Q. Now, according to the deed you have just read-what is
this, East 81? So'U,t 81 East. Rodgers has it North 86°
24" 42'.
A. Rodgers will tell you why all these calls have been
adjusted in a small difference when he takes the stand,
sir. Surveyors have reasons for that. That is common
throughout all these plats.
Q. Does that mean that the basic survey was adjusted Y
A. No, I don't know what it means. I-don't know what
surveyors do. It's compass work. It's adjusted from year
to year; the compass varies. I am not qualified to tell you
why. He will tell you.
Q. It may be an adjustment?
A. Yes, it may be.
Q. Now, going back to this $40,000 that you were talking
about this morningA. Yes, sir.
Q. How much of that was paid for survey of this property,
.
·
actual survey?
A. Well, I testified, I believe, that it was 7700page 266 ~ and-some-odd dollars for boundary work, which
did not include title work.
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Q. Did he do any title work Y
A. Yes.
Q. Rodgers did 1
A. Yes.
Q. Is he a lawyer?
A. No, he is not.
Q. What experience has he had in titles 1
A. Oh, well, he's had the routine surveyor's experience
of looking up deeds in order to make plats.
Q. Would you certify a title that a routine surveyor made
up?
. A. Of course not. That is why I demanded to do the title
work, sir.
Q. Why did you pay him for it, if you did iU
A. I didn't pay him for the title work.
Q. You didn't pay him for title work?
A. No, sir, it was our understanding that he didn't do the
title work.
Q·. You say $1,725-some-oddA. Seven thousand seven hundred and some odd dollars
for boundary work which did not include title work.
Q. What was the rest of the $40,000 for?
A. The rest of the $40,000 was for running all
page 267 ~ the. survey lines for your lots and your roads,
your staking and your iron pipe, a tremendous
job.
Q. That wasn't in connection with this plat to locate the
boundary line?
A. No, that was $7,700 for the boundary work, which does
11ot include the title work.
Q. How long was he doing that boundary work?
A. About six months.
Q. Did he work on it every day?
A. No.
The Court: How many months did you say?
The Witness : Five or six months.
By Mr. Richards :
Q. Could you tell me how much acreage the Duffey property is?
. A. The Duffey property, I think our deeds call for 930
acres, is my memory of it.
·
Q. How much does the actual survey show, Mr. Young?
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A. I don't recollect, Mr. Richards, what the actual area
came out to.
Q. Was it you or someone else said about Mr. Duffey coming out there and showing the corners and walking some of
the line? Was it you?
A. I testified that Mr. Duffey and I and Mr. Gore looked
at the lines. We drove the car up that mountain
page 268 ~ road to the tower, drove along the base of the
mountain to the·road. Mr. Duffey would tell me
where his land was.
Q. How far did you drive along the base of the mountain?
A. Well, that, I'd say our tract was three or some odd
miles long at that point.
Q. What, sir?
A. Our tract is three or some odd miles long at that point.
Q. Did Mr. Duffey get out and walk over and show you
the corners T
·
A. Not over the land itself, no, he did not.
Q Just rode in the car¥
A. Oh, he got out of the car at specific points and pointed
to this, that a.nd the other thing.
Q. And go over to iU
. A. If the point was easily accessible. Mr. Duffey is an
old man. If it was not easily accessible, Mr. Duffey would
not walk over to it. Certainly, I didn't mean to say he went
to the outlying corners. He didn't.
Q. How many corners did he get out and walk to?
A. I don't know, sir.
Q. Isn't it a fact that Mr. Duffey is an elderly gentleman
and not in the best of health and doesn't do much walking?
A. I don't know how much walking he does, but Mr. Duffey
is an elderly gentleman. He operates a farm.
page 269 ~ He is quite elderly, but he can get around, but
we didn't expect him to or ask him to tramp thP
land with us.
Q. Who did tramp the land with you?
A. Well, I tramped the land with my survevors at times
and with their crews at times, with the road builders at times
and with Mr. Gore, various people associated ·with the
project.
Q. Could you tell me where Lot 16 originally came from?
A. Which section, sir?
Q. Sixteen on here, sir.
A. Oh, I beg your pardon. I thought you were referring
to some lot in the subdivision lots.
1•
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Q. No.
.
.
A. Yes, Lot 16. May we have the deed for .Lot 16, please T
I don't believe it was introduced in evidence. One was
Augustus -Jacobs plat, and I want the deed now, I· .don't
..
think we put the deed in. Berkeley to Nelson.
Q. Now, define the map, ,is one question ·here; ·You said
something about Dr. Royer. Did you search the title to his
property Y
..
.
A. Did I s·earch the title for the -Enfield tract?
Q. Yes.
A, I searched the title.
Q. The Enfield tract is the one of Dr. Royer¥
A. East of Dr. Royer.
Q. He owns the DeZerega tract T
page 270 ~ . A. Yes, sir.
Q. Did you, in locating the corner to the Enfield
land, search the property of DeZerega and Dr. Royer Y
A. They are the same ·property. 1 did not search the title
to the DeZerega or Royer tract. Mr. Gore did that. He
is prepared to testify to the facts on the north end when he
takes the stand. I did the Enfield tract. ·
Q. You didn't do that¥
A. There is another deed besides that one without a plat.
That is :a deed.
Q. This is just a survey Y
,
A. Yes, sir. It's a survey that Augustus Jacobs. made
when he .bought the tax title to the land. It crops up in the
foreclosure suit of Norborne Berkeley's land. It -. is my
recollection on that that was not introduced. It is not in evidence..
Q. Do you know where Berkeley bought this land from Y
A. Yes, we know how that came to us.
Mr. Kuykendall: If you want, I can make available to
you that deed. You call for it.
The Witness: I have here a deed the 4th day of August,
1880, recorded in Prince William County in Deed Book 32,
Page 393. This is not the deed. I want the other deed with
the Berkeleys in it. I believe that's the deed they want, I
don't know.
Now, this -deed her-e is between Lucius A.
page 21 ~ Davis, Clerk of Prince William County, State of
Virginia, party of the fir.st part, and Augustus
Jacobs of Washington, D. C., party of the second part, filed
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in Deed Book 32, Page 393, and it covers the triangle tract,
if you want to call it that, No. 16, being tract of landBy Mr. Richards:.
. . .
.
Q. Do you know who owned it when it was sold for _taxes?
Did you go back that fad
.
.A.. W,e went behind that and found a prior deed, yes.
Q. Who owned it then?
. .
A. Well, we have a deed. here filed in Deed Book 13, Pages
379 and 380, Prince William Coull::ty, Virginia, .certified by
Worth .Stork, Clerk, and it's a deed of land dated the 13th
day of March, one th<:msand.eight hundred-looks like :thirtyf our-between Philip Nelsoii and Sarah, his wife, and William Nelso~ of t~e. County o~ F_red~rick. and S:tate. of Virginia, of the one part and Lewis ~erkeley, our prec;lecessor
in title, of the County of Loudoun, aforesaid statE!, .party of
this part: Witnesseth," and it's a description by abutting
property owners, is my memory of. that tract of land, is how
it got into Lewis Berkeley.
Q. Did yo'!} go back any. further than Nelson?
A. You mean where Nelson got it from?
Q. Yes, sir..
.A.. No.
.
·
Q. Do you think this long, narrow strip here,
page 272 ~ 16 and 17, had anything to do with the location
·
.
of the patent line?
.A.. Well, this long, narrow strip. here. sits right on top
of these other tracts, 1, 2, 4 and 5, and I guess your hand is
on 3. It sits right on top of those tracts of land, and it puts
your patent line here (indicating).
Q. How does it put it there?
.A.. Well, we know, for instance, from all the deeds that
Berkeley, our predecessor in title, owned the land east
of the Ish tract. We also know from all these deeds here
that Berkeley owned land west of those people. Now, we
come up with a triangular piece of land of which we have
two deeds here and one a survey that fits in there. Now,
to our knowledge there is no other strip of land between the
Ish and the Berkeley land or in between this Berkeley land
and these tracts here.
The Court: Would you put that map so that I can see
what you are talking abouU
Mr. Kuykendall: Come on over here.
The Witness: We are talking about the triangle 16 and
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17 here; thes,e two deeds represent our title to that land,
and we know from the Ish land here, 23, 22, 24 and 25, that the
Berkleys are title holders back on land east of that. We also
know from these deeds in here that the Berkeleys owned land
west of there. We have no knowledge of any other owners
in the area, and here is a survey of 16 and 17.
By Mr. Richards:
Q. Look here a minute. Would you give us the
bearings of this line around there as Mr. Rodgers
describes it?
A. As Rodgers describes it, or on the plat that we have
used, our boundary plat?
Q. It's along Route 600 and east boundary of 16.
A. It's on our boundary plat. ·
Q. And between the patent line.

page 273

~

Mr. Gore: What do you want, the bearing of the patent
line?
The Witness : No, the bearing of the patent line as along

1~

...

Mr. Rodgers: Going south or north, the bearing is North
16 degrees 17 minutes 50 seconds east. That is where the
east and patent line is now-west of it.
By Mr. Richards:
Q. If the bearing of the east side of Lot 16, as established
by Rodgers, is compared to the old deed of Lot 20, it checks
the old deed for Lot 20 under the patent line as now established. In other words, does this check with the patent
line of his lot 20?
A. Mr. Richards, that triangular piece of land, 16 and 17,
as I see it, it's a piece of land that hurts the Jacksons· a
great deal, because it puts us on our Ish tract, 23 and 22,
where we claim to be at the top of the mountain. The correction of bearings, or adjustment of bearings,
page 274 ~ or what Mr. Rodgers did there, you will have to
observe from him. I am not a surveyor, and he
will tell you wherever he made whatever corriections are
there. But that we owned land there and approximately
that width and amount, from title work I can tell you we
do.
·
Q. Is there any doubt about the corr,ect location of the
patent line?
A. '' Any" is a big word, sir. "Correct" is an all-inclusive
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word. The patent line, I believe, is well established, and I
believe actually, from a point of view of some other facts,
the patent line might give a little bit all the way through to
be corrected by monuments, as you say, on the ground that
have been used for many, many years, but it is substantially
there as located.
Mr. Richards: That's all.
The Court: Did you say the conveyance of Duffey to you
calls for approximately 938 acres T
The Witness: 930 acres, yes.
The Court: I understood you to say you didn't have
available what the surveys of these tracts of land call for.
Could you get that for us T
The Witness: Yes, I think I can give you the answer,
perhaps, Your Honor, that you are looking for. We came
up short. I remember the shortage but not the amount so
much. Approximately 30 acres short on the
·
page 275 r land.
The Court: You surveyed what T
The Witness: Survey.ed about 30 acres less than 900.
The Court: On this line near the top of the mountain,
you had the ,Smith survey -available when you were making
your title investigation T
The Witness: Yes, sir, we did, sir.
The Court: To what ,extent, if any, was that used in this
actual survey T
The Witness: Well, the Smith survey-the Slater tract
is a very difficult tract of land to locate on the ground.
It's a very hard tract to handle;. I believe any surveyor
would testify to that. We put it up against ours, studied it
from ,every angle that we could and saw where it could
generally fit, but our argument is the two of them do, they
go east or west, where they swing if you put the Slater
tract up against ours, and the argument is do the two tracts
slip one way or the other, because we know the abutting
landowner, and the slip from east to west is the argument
that we are engaged in now. In other words, to nail the
tract to the ground is the gist of the argument.
The Court: That's the problem, all right.
Now, in trying to do that did you think some of these
monuments in the Smith survey would be helpful to you and
more reliable, perhaps, than some that you fixed T
The Witness: Rodgers ran that, Your Honor.
page 276 r I can't testify to the Slater monuments. He ran
them and tried to find them. Now, what he found
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and what .wqrth he put to them, how goo9 he thought. they
were, he .will have to tell you, sir.
.•
.
The Court : And . that would ~pply to all of. these other
surveys?
.
_
·
The Witness: Yes, it would, sir.
,
The · Court : I understand that you did, your;:,elf, employ
Mr. :Rodgers on behalf of the corporation Y
The Witness: Yes, sir.
.
.
The Court: And on behalf of the corporation you actually.
made the tltle work, and Mr .. Rodgers' work was under your
direct supervision Y
.
The Witness: Yes, sir, it was.
The Co1;1rt: That's all, I believe, unless couns_el h3:s some
more.
. .·
Mr. Kuykendall: Your Ho~or7. I'd like to introduce these
two deeds· that were ref,erred to in tl\e cross exaIQ.~¥3:tion
of this witness. I'd like to introduce this deed from ··navis
to .Jacobs·, recorded in Deed Book ~2 at Page 39, and· ask
that it be marked Defendant's Exhibit 23.

••

•

•

•

•

Mr. Kuykendall: And I would also like to introduce
another deed that was referred to by the witness in cross
examination, Nelson to Berkeley, Deed Book 13, Page 379.
page 277

~

•

•

•

•

•

RE-DIRECT EXAMINATION.
By Mr. Kuykendall:
.
Q. Mr. Young, you ref·erred in your cross examination to
a deed from Mr. and Mrs. Duffey to the Transcontinental
Gas Pipeline Corporation Y
A. Yes, sir.
Q. I show you a photostatic copy of that deed which has
been certified by the Clerk and ask you if that's the deed
which you have reference to.
A. That is the deed.
Q. I believe that conveyed a small piece of land about 2.6
acres, is that right, to the gas company?
A. It did.
Q. Is that shown on Defendant's Exhibit 1 Y
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A. Yes, sir, it is, sir.
Q. What is it numbered on that-exhibit?
A. It's number 24 on the exhibit.
Mr. Kuykendall: If the court please, I'd like to introduce
this as Defendant's Exhibit 25. . .
,T•.

page

•

•

•

•

..

•

•

•

•

•

·2so ~

ROBERT E. RODGERS,
a witness previously duly sworn, was recalled to the stand· on
behalf of the defendants, was examined and testified further
as follows:

•

•

•

•

•

Q. Where do you _live, Mr. Rodg~rs?

A. 414 47th Street, West Palm Beach, Florida.

•

•

•

•

•

•

•

•

page 28i ~

•

Q. Now, Mr. Rodger;!\!, were. you employed to survey and
locate the lines on the" property that is being developed by
the Bull Run Development Corporation and that was owned
in part by Mr. Duffey?
A. I was.
Q. Do you recall approximately when you were employed
to do that work?
page 282 ~ A. Yes, sir, it was in July 1954.
Q. Where were you living at the time you did
that work?
A. I was living in Arlington at the time I was employed
to do that work arid later moved to Broad Run Farms in
Loudoun County.
Q. Were you associated with a :firm at the time you did
that work?
A. Yes.
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Q. Whose?
A. Rodgers Brothers· and Associates.
Q. Can you state approximately how long you were in running the lines on this property for the purpose of locating the
boundaries?
·
A. As I recall, it was some few hours over 700 crew hours
spent in the field, and I don't recall exactly how many hours
were spent in the office, but I know that it ran somewhere in
the order of magnitude of seven or eight thousand dollars
worth of work.
The Court: We are speaking of the outside boundaries,
aren't we?
The Witness: Yes, sir.
By Mr. Kuykendall:
Q. Do you know over what period of time, approximately,
you performed that work?
A. Well, it would probably be about seven months.
Q. Now, you say you had approximately 700
page 283 ~ crew hours. What do you mean by that T
.
A. Well, that's how long my fie1d crews were in
the field to set the control up to determine thf) boundary.
Q. How many did you have working with you?
A. On tha.t particular crew generally there were three men,
but most-well, sometimes there were four.
Q. Now, did you examine any of the records in the Clerk's
Offices in Prince William County, Fauquier County, Loudoun
County or any other county for the purpose of locating deeds,
or other instruments that dealt with the boundaries of these
properties?
A. Yes, sir, I did.
Q. With whom did you do that work?
A. Mr. Young and Mr. Gore. They had agreed to do the
title search on the job, because a job of that sort could never
have been done for $7,000 if I had had to do all the record
work. and besides, that's not0. Mr. Robert Young who has testified in this case?
A. Yes, sir.
0. And Mr. Coleman Gore who is one of the owners of the
Bull Run Development Corporation, is· that correct?
A. Yes, sir.
Q. Now, what procedure was followed insofar as vour work
.
was concerned in the platting in your office of the
page 284 ~ various properties and the calls in the deeds that
were produced?
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A. Well, the metes and bounds descriptions that were
brought to my office by Mr . .Young and Mr. Gore and occasionally myself I platted them up in the office to scale and fit
them together. This took a considerable period of time, of
course, and as the thing began to mesh as a jig-saw, I went
out in the field and attempted to locate the monumentation
for these various components in the survey.
Q. Is that a usual surveyor practice?
A .. Yes,sir.
·
Q. Mr. Rodgers, there has been introduced in evidence a
drawing or plat that has, been marked Defendant's Exhibit 1
that vou see here on the board before the court. Will you state
who prepared that?
A. That was prepared by my office under my supervision,
sir.
Q. Will you state upon what information that exhibit was
prepared?
A. That exhibit is a compilation of ·all the metes and bounds
in the various components of the survey after they have been
put on the ground. That is the boundary as we have determined the boundary, and there are some auxiliary lines
shown on there to relate them to the adjacent and contiguous
tracts of land that we have had metes and bounds
page 285 } descriptions of.
Q. Now. Mr. Rodgers, will you please come over
here next to this exhibit, please? Now, what was your purpose
when you did this work in your office and then went out into
the field? What were you trying to locate?
A. Trying to locate the boundaries of the property concerned, sir.
Q. And what property was that?
A. Well, the property wa,s that of the Bull Run Development Corporation that was under contract to purchase and
also that owned by fee simple by Bull Run Development Corporation.
Q. And will you state how you proceeded to locate the
boundaries of that property?
'
A. You mean the actual, physical field work, sir?
Q. What did you do first when you found your boundaries
to that property, and just tell what you did as you proceeded
with your survey?
A. All right, sir. At the outset I ran a series of control
traverses and tied them into the ,state grid coordinate system.
O. Now, before you did that, as I understand, you waited
until the title was examined and these various deeds were

158

Supreme Court of Appeals of Virginia

Rober.t E. Rodgers.
brought into your office and platted by you, is that correct?
A. Oh, yes. Yes, yes. .
page 286 ~ Q. And then you went out into the field T
A. Yes, sir.
Q. And it is at that time that you set tip these traverses, is
that right?
A. Yes. HoweverThe Court: I think he should explain what he means by
'' control traverses.''
The Witness: In view of the fact that there was very
little monumentation on the top of this mountain, it was quite
woody, and even had there been monumentation; it would still
be necessary to run control traverses, because the chances
would be a thousand to one that you couldn't see from one
monument to the other even it they did exist. Therefo·re, it's
necessary to orient the positions mathematically of each of
the theoretical boundary points or actual boundary points.
Therefore, beginning here at a state grid co-ordinate monument--it 's station "Jackson" by the United States Coast and
Geodetic Survey - I ran a random traverse around this portion of the area; that is to say, the southern half of the Ish
tract and the parcel I have shown as 21 and the parcel I have
shown here as 20 and also parcels 17, 16, 15, 14, 10, 13, 12, 11
and part of 8A, part of 18 and part of 19.
By Mr. Kuykendall:
Q. Now, by the Ish tract you mean tract 22 Y
A. Well, the Ish tract is 22, 23, 24, 25, but I
page 287 ~ didn't take that all in in the first loop. I have
four loops in this thing.
Q. All right, now, first let me ask you this. Where was the
first loop that you established T
A. The one I have just described, sir.
Q. All right, that was part of 22A. Part of 22, 24:, 25, 17, 16, 15, 14, 21, 20, 10, 11, 12, 13did I mention 20?-part of 8A, part of 18 and part of 19.
Q. Now, you are speaking of the parcels that are shown on
Defendant's Exhibit 1 T
A; Yes, sir.
Q. All right.
.
A. Now, this control traverse or loop, as I often refer to it
as, ran in the general vicinity of _the boundary, but due to
the fact that I didn't know exactly at that time where the
.boundary was, the best I could do was co-ordinate each of my
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known points on the 'traverse with in mind later orienting my
traverse to the known momimentation. I later ran the traverse
beginning north of parcel 17, in parcel 16 and along Route
600. I proceeded north until I ·came lip to the parcel 1, which
is the Enfield tract. T then went westward until I came to
what I now call the Patent Line and ran g·enerally with it
but not necessarily·on it to the north until I came to a stone
obelisk which was shown to me by a Mr. Hutchepage 288 ~ son, who is an owner or part owner or is interested, at least, in part of parcel 1 as shown on
my map here. He showed me that stone obelisk and told me
that it was the dividing monument in the Enfield division. I
·
then ran my traverseThe Court: Before you leave that, would you describe that
stone obelisk?
The Witness: Yes, sir. It's a stone about eight inches in
diameter, looks somewhat like a fence post that at a distance
if you would look at it you would think it is a fence post.
The Court: Is it movable, or permanently :fixed?
The Witness : It's firm, pretty solidly :fixed, and around
the base of it, sir, the stones have been placed in a circle,
and the adjacent trees ·are very well blazed.
By Mr. Kuykendall:
Q. Is that a stone?
A. Yes, sir. From there my traverse continued west up to
the top of the mountain where I found a stone pile with an
oak post in it, and I tied that stone pile and oak post into my
traverse, and at a later date I calculated the distance from a
point 161h poles south of this obelisk on the Patent Line, and
I discovered that the deed called for it in the north side of the
Ish tract, and the distances I determined . by my indirect
measurement through iny traverse cc;>rresponded within a
matter of an inch or so,. I mean, as near .·as you
page 289 ~ can determine the cent.er of a post. It would be
foolish .to call it anythi!U{ .closer than that.
I then continued this traverse ori ·around and came south in
the general vicinity of what I believed the line to be, and
when I came to the southwestern portion of parcel 23 I 'connected this northern loop of my traverse to my central loop.
I later ran a southern loop from the southeasternmost portion
of parcel 10, and it would be southwestern part of parcel 13.
I ran with 600 approximately a half mile south and then
departed from there up to the top of the mountain and ran
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that loop back to the north, running generally with the westerly line of parcel 19, where I tied into my central loop.
Now, these loops all closed out very accurately and gave
me state grid control on this entire area. After having this
control loop established, I set out to find more monumentation.
Q. What do you mean by '' state grid control''?
A. Well, to affix a position of a point there are a number of
ways of doing it. The surveyors in this area have been striving
to tie their work into state grids so that they can co-ordinate
each point and give each point on a map a mathematical
position, and by doing that, each surveyor in the area, if given
that co-ordinate, can reproduce the other surveyor's work,
and he will be on the same meridian and not be confused by
variation and megnetic declination and various
_page 290 things of that sort. It so happens that Mr. Bartenstein and I were both on that same. co-ordinate
system in that course, so our differences of opinion here are
really differences of opinion, not differences of meridian.
Coming down on the easterly line of parcel 23, I find a fenee
row along the northeasterly part of it here (indicating on Defendant's Exhibit 1); that is to say, the southwe·sterly part
of parcel 1 here. I get to the southwesterly corner of parcel 1
and find a fence corner and a stone pile scattered about, and I
am shown by an old Negro that lives here where the line comes
down here at an old stump. Well, I took that for what it was
worth at the time and later verified it, and it was rather an
accurate description of it. I came down Route 600--Q. Now, when you say you came down here, ref erring to
Exhibit 1, you came down toA. Down to Route 600 in the southwesterly corner of parcel 1.
Q. That is the northeasterly corner of parcel 16?

r

Mr. Battle: May I interrupt you a moment.
Mr. Kuykendall: Yes, sir.
Mr. Battle: If You:r Honor please, may I suggest that the
witnesses remember to indicate on the plat as they testify a
little hit more specifically what they are talking about. I notice
in reading the record fresh, you say '' going from
page 291 r here to here,'' which doesn't mean anything,
· . and.
.
Mr. Kuykendall: I agree with you.
Mr. Battle: And if y.ou wil try to identify those points, I
think it would be helpful.
The Court: Give the parcel numbers as y~u go along.
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· Mr. Battle: And the point, if you have got ·any lettering
at the point, so anybody reading the record can, following the
plat, follow your testimony.
The Witness: I see. Following from the monumentation
found in the southwest portion of parcel 1, following south on
Route 600 and it search of more monumentation, I came upon
a fence row in the southwest portion of parcel 3, as I have
shown here. There is a fence corner, and it frames into a point
about 20 or 30 feet east of Route 600, slightly south of parcel
17, and it's the southwest corner of parcel 3.
Farther south I find a stream crossing Route 600 where the
easterly line of pa.reel 16 crosses Route 600 and where the
northermost part of parcel 15 cross(ls Route 600. We later
found that these two parcels here were very well described.
By Mr. Kuykendall:
Q. What do you mean, ''two parcels here''T
A. Parcels 14 and 15 were described in the metes and
bounds description of the Manly tracts, two Negroes that
·
were given land from thepage 292 ~ A. Bailey T
A. -Bailey land. I found a planted stone under
a sign out here on the intersection of Routes 600 and 701; that
is the southeast corner of parcel 14. Coming on south on Route
600 until you come to the easterly line of parcel 11, the easterly
line of parcel 11 and the easterly line of parcel 13 are very well
delineated by a stone and wire fence, a stone in part and wire
,in part, and they frame into a fence corner ·at the southeast
part of parcel 13 where there is also a planted stone, and that
planted stone is in the line of the Emmeline Scott tract.
Q. Which is the Emmeline Scott tract?
A. The Emmeline Scott tract is tract No. 13, sir.
Following up the southerly line of tract ·20, as I have it
shown here, I have another planted stone on the east side of
Route 600. That's on the south line of parcel 13, and then farther up to the west on that line-that is the southerly line of
parcel 10, or the north line of parcel SA-I have another
planted stone, which isThe ·Court: As you come to these planted stones or monuments, would you state whether they a.re ref erred to in deeds
or whether they were pointed out to you by people, or just how
you determined those points and whyT
The ·witness: Sir, these planted stones here, that is to
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.
page 293

say, on the southeast corner of parcel 13, were

r shown to me, but·there,is ar,fence row framing in

in each direction, and they do very closely make
the boundary as-it's described.
· . ··
The Court: Shown to you by whom¥
The ,Witness : Well, the Watson brothers have shown some
-of them to our men, and a Mr. Leonard who lives on tract SA
here has shown quite a few of them. Mr. Leonard showed me
the stone at the northwestern corner of parcel ·SA and at the
southwest corner of parcel 8A;
·'
The Court: Did you accept those points as true and correct¥
·
·
;·,
The Witness: Not necessarily at the outset, sir. I.put them
into my traverse and coordinated them, and whenever thei'r
positions fell close enough to substantiate the fact that they
were the boundaries, then I did accept them, and· they do
match the metes and bounds as nearly as you could expect
· ·
them to.
·
The Court : What do you mean by that?
The Witness: Well, sir, in some of your older deeds there
are errors in closure. When you g·o around the deed as it's
called for by your metes and bounds, it won't close. Therefore,
in order to get it to close you must make some adjustments, so
you try to minimize· your adjustments and-but at any rate,
·
you must adjust them.
The Court: How about your regular adjustments, were
·
they arbitrary¥
page 2,94 r The Witness: No, they follow more or less a
rule that's been set forth by some of your older
surveyors, and it's an accomplished fact that it's a standard
practice.
.
The Court: What is that rule V
The Witness: Well, you use the transit rule, that is one of
them, and another method that we call the horse-sense rule.
The Court : Which did you use V
The Witness: The transit rule.
The Court: Will you explain it¥
The Witness: You give equal weight to all angles, and you
give proportionate weight to the length of •a line. You adjust
a short line in preference to a long line, but you give all your
ang;les equal preference.
The Court: Could you give us an example¥
The Witness: Yes, sir. If I had a quadrangle, four angles,
and the sum of the four interior angles did not equal 360 degrees, let's just suppose, for the sake of proving the point,
L
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there were 361. degrees, T wou:ld ·adjust each one of these
angles 15 minutes, because I know that the sum of the interior
angles must. equal two times 180. That is what you know the
sum of the-Interior angles must sum up to. Then by putting the
four sides into the traverse, if there was ~ error of closure,.
I would have to adjust my lines. If I had long lines; I would
, ·
add the perimeter up, find out what:adjustments
page 295 ~ would be given to the latitudes and the departure.
·
The longer departures I would puf\less · ~djustment to -in proportion to their length than l would the short
ones-. However, the long one might have absolutely ,more adjustment, but not in proportion to its·1e"rigth. Is it clear?
The Court: I think I f ollo~ _generally the procedure. I
don't know that I know exactly what you did. Now, tell us how
much of that you had to do on this survey.
The Witness : Well, on some of the·se tracts I had to do
right much, but on the Ish·tract I had to do very little, because
as it was it had a remarkably good closure. . .
By Mr. Kuykendall:
Q. What is the Ish tract?
A. The Ish tract, sir, is made up of ·parcels 23, 22, 24 and 25.
That's the northern part of·
· · ··
The Court: Did you do any of that ·on the Ish tract?
The Witness: Yes, sir, I made an adjustmen,t.
The Court: Why?
·
The Witness: I threw most of my adjustment into the line
that 'has the course of North 8 degrees 48 minutes and 28 sec01ids East 1263.20 feet, and in this case I did not use the transit rule, I put all my adjustment· in one line. I had a pretty
good reason at the time.
.
·
The Court: Why?
·
·
The Witness: Well, upon coming up the northpage 296 ~ erly line of the Ish tract I found monumentation
· on both ends of it, and according to the rule set
forth by Lawyers' Title Insurance Company- ·
The Court: Is this the horse-sense rule you ·are using?
The Witness: Yes, sir.
The Court: What is that rule T
The Witness : Well, in that case you are supposed to follow monumentation and courses ·and distances. That's the rule
that Lawyers Title Insurance Company advises men to use.
The Court: I don't know that I understand why you applied one rule in one case and another rule in another case.
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The Witness: In some cases, sir, you haven't got monumentation on your known tract at all, and in some cases you
have monumentation all over the place.
The Court: Is it where you have monumentation you use
the horse-sense rule and where you don't have it' you use the
transit rule?
The Witness: The transit rule you use to adjust traverses
where you have small, accumulated errors within your own
work. In, other words, if you started out with a long traverse,
if you had one part in ten thousand and wanted to adjust it
out so you'd have no parts in ten thousand, then the transit
rule would be the rule you'd use to adjust your own traverse.
page 297 ~ The Court : All right, go ahead.
The Witness: All right, sir. I therefore threw
my error into this easterly line of the Russell tract, which is
on the westerly line of parcel 22. It's the northernmost course
on the westerly line of parcel 22. But from there on-incidentally, sir, that correction favored the Jackson tracts, rather
than created any furthr encroachment-or any encroachment
at all as they have claimed. Coming from monument to monument and then following the deed precisely down the ridge
and to this point, if I had followed the deed here I would have
taken some more land off of Jackson, butMr. Perkins: Your Honor, there, again, if we have the
same thing, about what we are referring to. "The deed.'' I
think he could be more specific as· to what deed.
The Court: Yes.
The Witness : The Ish-the description found in the chancery cause-I forget-what is the-this boundary here was
adjudicated once in a chancery cause.
Mr. Battle: Oh, no. No, sir.
The Court: If you don't know, go ahead the best you can.
I don't think you should be permitted to ask the other witness.
Go ahead and state the best you can.
The Witness: Well, it's a des-cript.ion in the Ish deed, sir.
I have been informed that that line was surveyed by the
court of Prince William County.
page 298 ~ The Court: Was that the determination that
you used?
The Witness: Come out of a chancery court.
The Court: Was that the line you used?
The Witness: Yes.
The Court: What chancery cause?
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The Witness: I don't remember the name, sir, but we
have that information here in our files.
The Court: I see. Now would you state specifically which
line you referred to as came out of a chancery cause T
The Witness: Well, the whole description did, sir.·
The Court: The whole boundary line between Jackson
andThe Witness : No, sir, the boundary line between Jackson
and parcels 22, 23, 24 and 25.
The Court: 22, 23, 24 and 25 came out of a chancery cause
in Prince William T
The Witness: Yes, sir.
The Court: And you don't know what the name of that
case is?
The Witness: No, sir.

•

•

•

•

•

By Mr. Kuykendall:
Q. Now, Mr. Rodgers, you ref erred to the Ish tract, which is
22 and 23, 24 and 25 on Defendant's Exhibit 1?
page 299 r A. Yes, sir.
Q. And you stated that that property had been
involved, you had learned from your examination of the papers, in some chancery cause?
A. Yes, sir.
Q. I hand you Defendant's Exhibit 13, which purports to be
a deed of October 1883 between Lewis N. Powell, Special Commissioner and C. Powell Noland wherein there is a recitation,
or rather, a reference to the suit of Ish against Ish and Neer
against Ish and ask you if that is the deed with a metes and
bounds description of the Ish tract, that is·, 22, 23, 24 and 25
on Defendant's1 Exhibit 1.
A. Yes, sir, it is.
Q. And is that the deed to which you ref erred in dealing
·
with the boundaries of that particular Ish tract?
A. Yes, sir.
Q. Now, will you proceed from there, please?
A. In further search of monumentation I walked along a ·
row of blazed trees and a change in vegetation on the westerly line of this parcel 15 as I have it shown here. Now, that
about exhausted my supply of monuments at that particular
time. I therefore had to piece my leads together in a jig-saw
fashion, and in order to have some definite place to anchor
them down, I began, first of all, by looking into this deed for a
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1064-acre parcel that encompasses parcels 7, 8; 9,
page 300 ~ 10, 11, 12,, 13, 8A and 18, and the outline of that
1064-acre tract is clearly visible on an aerial photograph, and that first gave me a clue as· to where it fit, and
upon measuring from the northeast corner where the fence
row framed into the Carter's Mill Road, Route 701, ,along
the north line of that aggregation of tracts, which was the
1064-acre tract originally.
I co-ordinated a point that would help determine the direction of the Patent Line, and in that des'Cription of the 1064acre tract the Patent Line is mentioned.
Q. To what deed do you refer when you speak of the 1064. acre tract T
. .
A. I referred to it, sir, as the 1064-acre tract so long that it
seems like the name of it. That had to do with Berkeley's land.
Q. That is Lewis Berkeley to Edmond Berkeley?
A. Yes, sir. ·
·
Mr. Kuykendall: May we have Defendant's Exhibit n
By Mr. Kuykendall:
.
Q. I believe a metes and bounds description of that 1064acre tract was contained in a deed of trust which has been introduced in evidence as Defendant's Exhibit 7, the trust covering the 1064-acre tract of land and the 220-acre-17-pole tract
which was marked 20 on Defendant's Exhibit 1, is that right?
A. ·Yes, sir.
page 301 ~ Q. I show you Defendant's Exhibit 7 (handing).
A. This is a 220-acre tract.
Q. They are both in there, I think. You got your description, as I understand it, to the 1064-acre tract from Defendant's Exhibit 7 T
A. Yes, sir.
Q. Now, will you state what that tr,act includes, again, now?
A. That includeS1 7, 8, 9, 10, 11, 12,13,8A and 18, and incidentally, this als·o contains parcel 20, the description of parcel 20.
Q. Yes. All right.
A. The 1064 acres as I have just described them, that is, 7,
8, 9, 10, 11, 12, 13, 8A and 18, were split up later into the various components as they are numbered here, and by taking
the deed descriptions and so forth; a distance from the southeast corner of Emmeline Scott's. tract up to the Patent Line
as it's called for.
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. Q. Now, the Emmeline Scott tract is 13 on Defendailt 's
Exhibit 11
A. Yes, sir.
Q. All right.
A. A distance from the southeast corner of Emmeline
Scott's tract up to the Patent Line can also be determined.
·
.
Therefore, I have three positions on the Patent
page 302 r Line as they are and to verify.
Q. What are those three positions on the Patent
Line?
. A.. Well, it's the position west of the Emmeline Scott corner, that is, the southeast corner of lot 13.
Q. How do you say that is on the Patent Line?
A. Well, by getting the distance from Emmeline Scott's
corner to the Patent Line from breaking down the deeds of
subsequent divisions of the 1064 acres.
Q. And is the Patent Line ref erred to in those deeds?
A. Oh, yes, sir, and it's called the Patent Line.
Q. All right.
.
A. Now, with the Patent Line positioned by monumentation, I fit the deeds as they fall.
·
Q. Where were the other markers of the Patent Line that
you spoke of, the other positions on the Patent Line?
A. Oh, the stone obelisk on the northwestern property line of tract 1 on Defendant's Exhibit 1?
A. Yes, sir. The stone obelisk is the dividing line of the Enfield division, is my controlling factor on the north for positioning this line, and for positioning the northeast corner of
the Ish tract, parcel 23, I have a call, a stone pile 16% poles
south of that dividing line. Therefore, I have the one corner of
Ish battened down on the Patent Line, which is defined by not
only two points, which is all that is necessary, but
page 303 r I have actually three points that verify themselves
as a straight line through there.
Now, by :fitting the deeds to this Patent Line and reconstructing the deeds as they are in the field, I co-ordinated the
points and from my traverse computed the positions of the
boundary. I have parcel 20 here, which is Berkeley land, 220acre tract, and here I have chosen to us1e the call that is mentioned in that description of the 220 acres, '' thence to the beginning,'' which was the last call of it, and it straightens out
the line between J•ackson, which was once Slater, and parcel 20.
I have a deed desc_ription of parcel 21 that gives me metes
and bounds description there. Thereore, rather than following~
·
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Mr. Perkins: .Just a minute. There, again, where is the
deed that you ref erred to on pa.reel 21?
The Witness: "\Ve have a deed to parcel 21, sir.
Mr. Kuykendall: Defendant's Exhibit 8.
By Mr. Kuykendall:
Q. The description that you ·asked for for parcel 21 on
Defendant's Exhibit 1 is the partition deed of April 12, 1834,
between Nathaniel Skinner and Cornelius Skinner?
A. Yes, sir.
Q. Introduced in evidence as Defendant's Exhibit 8, is that
right!
page 304 ~ A. Yes, sir. Thirty-one and a half acres, yes,
Slr.

Q. Where did you get your description for parcel 20 on
Defendant's, Exhibit 1?
A. Parcel 20 came out or Exhibit 7, ·as well as the metes and
bounds description of the 1064 acres that I told you was an
aggregation of 7 through 13 and then SA and 18.
· Q. I give you Defendant's Exhibit 7. Will you look at the
metes and bounds description in that trust as it relates to
parcel 20, or the 220-acre tract?
A. Yes, sir.
Q. Now, read that.
A. '' and another tract of land lying in said county containing 220 acres and 17 poles ,a,nd bounded as, follows : Beginning
at a chestnut oak marked L.B. on the Bull run mountainQ. Now, where is that on there? Where is the beginning
point?
A. Right here on the southwest corner of parcel 20. '' -and
in the line of Graham, thence with said Graham's line South
81 degrees, East 107 poles to a large chestnut oakQ, Where is that? Point it out on there.
A. That is right here (indicating on Defendant's Exhibit 1).
Q. That is what corner?
A. This is the southeast corner of parcel 20.
Q. All right.
page 305 ~ A. "in the line of Lewis Berkeley, thence with
-said Lewis Berkeley"-that is along the western
line of parcel 10-" thence with said Berkeley line North 21
degrees E·ast 210 poles to a forked chestnut, corner to the
· ,
aforesaid Lewis BerkeleyQ. Southwest, or southeast?

A. Sir?
Q. What was that last call you had there?
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· A. North 21 degrees· East 210 poles to a forked chestnut
corner to the aforesaid Lewis BerkeleyQ. All right.
A. -''and Charles Tyler, deceased, thence North 81 degrees West 156 poles to a small blackj•ack and chestnut on the
mountain, thence to the beginning.''
Q. Thence what, now?
A. Thence to the beginning.
Q. Thence to the beginning from what point, now. Show it
on 20.
A. That would be the northwest corner of 20.
Q. Thence?
A. Thence to the beginning, whieh is the southwest corner
of 20.
Q. What line call did you get on that?
A. '' thence to the beginning,'' straight line. Otherwise, if
there was a need for going other than straight,
page 306 ~ you'd have to describe the intermedrate courses.

The Court: What is designated as the beginning point
there?
The Witness : The southwest corner of parcel 20.
The Court: I know, but how is it described in that deed T
The Witness: '' Beginning at three chestnut oaks marked
L. B. on Bull Run Mountain.''
The Court: Did you find three chestnut oaks T
The Witness: No, I didn't sir.
The Court: How did you know where to start T
The Witness: By mathematical computation, sir, by having followed the deeds as I pieced them together and come
from previous monumentations that I had found. I could do
nothing more than supply the corner; due to the fact that I
couldn't find it, I must determine where it was previously to
the best of my ability.
Now, with the patent line affixed, I did just what I said, sir,
pieced the deeds to the Patent Line and held the description
on North and then computed the position of the metes and
bounds.
The Court: Could you give us the mathematical computation that you made to find that beginning point that was supposed to be represented by three chestnut oaks,?
The Witness: Oh, yes, sir, I have .a stack of
page 307 ~ figures. It would take a truck to haul them into
the court, though.
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'.rhe Court:. Well, we don't-want to do that. Briefly, could
. .
.
you give us the computations you: used?
The Witness : Well, yes, sir. By having had .my traverse
run into the ·area of this, l. knew a position of a point near the
corner, that is to say, I knew a state grid co-ordinate of a
position on my traverse in the vicinity of that corner, and by
co-ordinating each and every c.orner on the boundary, that is
to say, determine the mathematical positions for· each and
every one o.f the1:1e corners,.! .know the co-ordinate of the theoretical points in the boundary, which would be as close as I
could come to the original corner. I solved the mathematical
problem, giving me .a tie from my stake in the field, and I get
a bearing. distance to the actual eorner, then, by placing the
transit on my point and turning the angle from another one of
my points whose position I know, I get a known bearing, and I
chain the required dis-tance, and that is the point. ·
By Mr. Kuykendall:
.
·· · ·
·
Q. Now, Mr. Rodgers, before you located the boundaries of
lot 20, 21, 22 and 23, will you state whether or not yon located
these other properties shown on Defendant's Exhibit 1 for the
purpose of defining the Patent Line from which· you could
..
work?
. A~ Yes, sir, we found it necessary to start down
page 308 ~ here at the old Carolina Road' a?ld put the ·deeds
down as they fit and work. from there and make
some measurements coming from the fence rows iand fence
corners between these various tracts. For instance, between .the
tract that was once the Rose-Ewell tra:et-that's parcel 3-I
think that's the Rose component, isn't iU
Q. That's-you willA. Well, 2 and 3 are Rose and Ewell. At any rate, it's the
south line of parcel 3 here.
.
Q. Let me ,ask you before you go any further.· You say you
started down at the Old Carolina Road?
.
A. Yes, sir.
,.
Q. Why did you start there?; :
.
A. Because the monumentation and the fence corners and all
that, that is still in existence in·. that area. · ·
.
. Q. The lines to the properties on the. west of the Carolin.&
Road are defined, is that right?
A. Yes, sir.
·
Q. Can you see them on the ground?.
A. Yes, sir.
·· ,. . . .
·
Q. Now, then, did you plot those particular parcels, that is,
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the Enfield tract, which is 1 on Defendant's Exhibit 1, on the
plotting board?
A. Yes, sir.
Q .. You got it by metes and bounds, did you?
page 309 ~ A. Yes, sir.
Q. Is tract 1 on Defendant's Exhibit 1, the
metes and bounds delineation of that property, reduced to
scale?
A. Yes, sir.
Q. Is tract No. 2, which was the northern half of the RoseEwell tract, a metes and bounds delineation on Defendant's
Exhibit 1 drawn to scale?
A. Yes, sir.
Q. Is that equally true of parcel 3 shown on Defendant's Exhibit 1?
A. Yes, sir.
Q. And which is now the Rose tract?
A. Yes, sir.
Q. Are tracts 4 and 5 a delineation on Defendant's Exhibit
1 according to metes and bounds description of the Bailey
tract?
A. Yes, but that includes 14 and 15 also.
Q. ',rhat includes 14 and 15?
A. Y:es, sir.
Q. And those are all based on the Carolina Road, which is a
known and fixed monument, is that true?
A. Yes, sir, and also on .the intermediate division in the
Bailey land, too.
Q. What do you mean by that? The Bailey tract was later,
I believe, divided Y
page 310 ~ A. Yes, and in order to verify the fact that
there is no possible chance of this monumentation
shifting in here, we have checked s·ome of the intermediate
splits to eliminate that possibility.
Q. All right, so you have fixed the division of the Bailey
tract, did you 7
A. Yes, sir.
Q. Did that by survey 7
A. Yes, sir.
Q. Is that equally true of 67
A. No, sir, I didn't fix 6. I plotted it on there to show its
relevant position, but I haven't done any surveying on the
easterly and southerly line of 6.
Q. I see. Now, then, I believe you show on Defendant's Ex1
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hi bit 1 what is defined there as Carter's Mill Road, or Route
701?
A. Yes, sir.
Q. Is that ,a well defined, established road there T
A. Yes, sir.
Q. Is that a monument that you can tie to in your surveying project of this property!
A. Yes, sir.
Q. I believe that road intersectsA. -600.
-600, which is shown on Defendant's Exhibit
page 311 ~ 1, is that right?
A. Yes, sir.
Q. Now, will you state whether or not parcels 1, 2, 3, and 5
are a part of the Mercer-Carter division, which is divided by
the Patent Linet
A. They are, yes, butQ. Part of the Carter tract?
A. Yes, but they don't frame into the Patent Line, as you
describe them, there is still another parcel in there between
them and the Patent Line, because that was formerly Carter
land in there.
Q. All right, now, let me ask you this : You say that you
found an obelisk in the western line of parcel 1, which is the
Enfield tract T
A. Yes, sir.
Q. And that giave you the appearance, as I understand it,
of an old, long established monumenU
A. Yes, sir.
Q. And you then, in your examination of the Ish deed-it
called for a corner or pile of stones which is 161h polesA. Approximately 272.2 feet.
Q. -south of this defined marker, is that righU
A. Yes, sir.
Q. And that is the way in which you :fixed the northeastern
corner of tract 23, or the Ish property?
page 312· ~ A. Yes, sir.
Q. Now, were you endeavoring to locate the
Patent Line in the course of this survey and title emmination T
A. After I once had allusion to it in the deeds, I sure did.
Q. In other words, you found a reference to the Patent Line
in the deed?
A. Yes, sir.
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Q. And then you made an effort to locate the Patent Line,
is that righU
A. Yes, sir, we did.
Q. That Patent Line is the division line of what property?
A.· The Mercers and Carters.
Q. The Mercers and Carters?
A. Yes, sir.
Q. The Mercers owned all on the west rand Carters on the
east?
A. On the east, yes.
Q. Now, I want to be specific in this, if I may. Just how
did you locate the Patent Line? You have been over it in some
measure, but I want to get it clearly before the court, because
you are building up from the Carolina Road, as I understand
it, to the Patent Line.
A. Yes, sir.
page 313 ~ Q. All right, then, how did . you locate that
Patent Line?
A. As I said before, I held this stone obelisk as one point
on the Patent Line, which is the dividing line between the Enfields here, and I held a point which is a :finite distance from
the northeast corner of parcel 19, which was also the northeast corner of the aggregation of 7, 8, 9, 10, 11, 12, 13, 8A and
18, which was a 1064-acre parcel of Berkeley. Coming from
that point, the deed call along the center line extended of
Route 701 to the west to a point will determine another point
on the Patent Line.
Q. Did that 1064-acre tract touch the Carter's Mill Road?
A. Yes, sir.
Q. That's: at the northeastern corner of 9?
A. The Carter's Mill Road is the north bound of that 1064acre tract.
Q. And that was well fixed and defined in the reference to
the 1064-acre tract, is that right?
A. Yes, sir.
Q. So you had the Carter's Mill Road as the line of that
particular tract of land?
A. Yes, sir.
Q. Did it describe the corner of the 1064-,acre tract as it
came to the Carter's Mill Road?
A. Yes, sir, but I will have to have the deed call. I haven't
it written on here, and I don't recall what it is at
page 314 ~ the moment. Incidentally, sir, I have used their
fence row on the east as their boundary.
Q. Used what fence row?

1;74

SU::pt'eme Court of Appeals of Virginia·

Robert E. Rodgers.
A. ·The extension of the fence r6w on the easterly line of
parcel 9 here that comes out going north from the Watson
Brothers' land down here.
• Q.. Now; yori went on the ground, and you say that you saw
a fence row extending from the Carter's Mill Road in the
southeasterly direction, which is the ·boundary of 9 as shown
on Defendant's Exhibit l?
· A. lt'.s-almost a due s·outhdirection~ §i"r.
Q. Due south?
A. Yes, sir.
., .
Q.' That is a.boundary line of 9?
· A. Yes, siri·.,
·
·
.
.
, Q.- ·And that fence corners· to the Oarter 's Mill Road?
A. Yes, sir.
·.• · ·
: :,:,,:. ·. ·
Q. I am going to ask you to look at the 4escription of the
1064-acre tract contained in Defendaµt's ;Exhibit 7, and read
that description, will·you-?" Start ritht''there (indicating.)
A. "Beginning at A, two white oaks on the north side of
Chestnut Lick·Run-i:n Charles Tyle'r's.line·and corner to Nelson, thence South 231t'degrees West 480 'poles with"Nelson's
line to B', a small black oak on the side of a road, thence South
-... ·. ·
72% degr~es West 460 poles to C, a fallen hickory
1fage 315 .~ and chestnut oak shown by David Creel to be the
< '. ·• · ·
corner and in the line of the Patent, ~hence North
22· degrees East with said Paten,t Line just under the mountain 681 poles to D, the intersection of Robert Burrell 's, now
Charles Tyl~r's Une, thence South 82 degrees E~st 196 poles·
to the beginning.'' And it mentions another tract below there.
Q. That, then, refers to a tree, I believe, :and a road, isn't
that true, at one of _the points?
·
A: Yes. · ·.'
·
Q. And that's the position to which you refer ·on Carter's·
Milli Road?
A. No, this is the beginning point in that description, sir,
and_ it goes around this way (indicating).
The Court: When you say "this way"The Witness: It's the northeast corner of parcel 9, sir,
and it goes southward with the line of the 1064 acres iand follows the line clockwise. back to the beginning.
By Mr. Kuykendall:
Q. Doesn't that begin. at parcel 16, upper end of 101
A. No, sir: The last call is, "thence South 82 degrees East
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196 po'les to the beginning.'' This is :y'oil.r South 82 degrees
East- (indicating on Defendant's Exhibit 1). ·
.,. ' .
Q. All right, sir, now,·: after y.·ou found the -1064-acre tract
and its tie-in with the Carter's Mill Roo.4, did yo\l_then undertake to locate the s·ell-offs from the 1064!-a~re tract¥,... ·. : ·
·
A.: YeS, sii-~ ~·· · · ·-~ _
page 316 ~ Q; And.did you· locate those-? ' :_ ·. · ······: ::-:_·,·.·,:.·.t
A: Yes, sit.
-..·,:
... : -.:I .
. . ,. . ·''' :· .
Q. What were those,_now? .
.
. ··=· - · ,
!i-... They are shown &n her·e ··a:s the sell..:offs ·that ·are· owned
at present b'y:the Wat.son brothers as parcels 9, 11, 12 _and 13,
a.nctthe parcel owned ·by Mr. Leonard as· parcel 8A and-..:-who
has the title of 8? I am-not sure who owns 8. Is that Watson
brothers, too? I_bel~eve Watson brothers do own that, yes, and
.
· ;·,·.. .
.
then the residue is parcel 7.
Q: All right, now, what is tract 10 on there? How did- you
lo¢ate _that parti.oular parcel?
. · ·
·· '.A. ell,"after all:tp.ese other sell-offs, this parcel 10, 11, 12
,and· 13 was the residue; and you have the sell-off to the WatS'oris..:-it was Scott, and I for got the name of" the people, but
these two parcels ·ar1lpresently owned by the Watson brothers
and were recently purchased. One of the owners of 11 and 12
~
by the name of Scott; who the_ other was I don't
recall at the moment. Emmeline Scott owned that1 ··and ·she
got all· that part east of the road of the residue of 10, 11, 12
a~d 13.
··
·
··
Q. Now, then, after you located the particu1ar parcels,
building up from the Carolina Road, which are shown on Defendant's Exhibit 1, did you proceed further up the mountain
·. · · ·· in your effort to locate the line around the Bull
page 317 ~ Run Development Corporation property?
A. W·ell, before I did that, sir, I investigated
the area that is shown on this plat as parcels 16 and 17. There
is a Negro living here on parcel 17, and I believe his Orum,
isn't it? Well, regardless of what his name is, he is still there,
and he is still the same color. There was a deed that was
brought to my office, and I platted it up, and by inspection of
the contiguous owners we deduced that it must fit here in the
position that it is shown right now in 16 and 17, because Dr.
Ewell was one of the contiguous owners, and Bailey was one
of the contiguous owners. Bailey was on southeast, and further north you had Dr. Ewell, and as I recall, there was Berkeley on the north, and Berkeley was one of the previous owners of parcel 1. Is that correct?
·
=

·w:

was man

•

~·
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Q. All right, sir, now, after you located the Patent Line,
was it then that you undertook to fix the parcels 20, 21, 22 and
23, that is, locate the lines on those parcels 7
A. Yes, sir.
Q. Now, I believe theA. I might say something else, sir. Holding the northern
monumentation and fitting everything in-I worked southI discovered that when I came down here (indicating) that I
had aQ. What do you mean, '' down here'' Y
A. Down to the south line of parcel 20-I dispage 318 ~ covered that I had a slight shortage in my amount
of land to be in parcel 20. It doesn't show up to be
220 acres, it's more like 213 acres.
Q. Now, that's the line on the south side of parcel 207 On
the south is the Graham line, isn't iU
A. The former Graham line, yes, sir. It's now _the Gore line,
or the Jordon line, the Jordan tract that is owned by Mr.
G,ore. Any differences of opinion would have to be between
Mr. Gore and Mr. Gore, so it's washed out, it doesn't matter.
Q. Now, will you state whether you used the Bell prope·rty
in,yourA. Yes, sir, that's the reason for my adjustment in this line
here. I knew I had to get over to the east far enough that I
could go through that Bell corner, which is a stone fence
corner. There is a stone pile there at a well marked fence corner which is made of stone, runs along the mountain road
there and departs ·and goes down over the west side of the
mountain some ways.
Q. What corner is that to the Bell property- Is that theA. North.
Q. -northeastern corner Y
A. Northeastern corner of Bell.
Q. What is that corner TDescribe it.
A. It's an angle in a stone fence, sir.
page 319 ~ Q. That fence runs north and south and east
and west?
A. And east and west.
Q. And forms an angle there Y
A. Yes, sir.
Q. And is that an old fence, or can you tell by looking at iU
A. Well, yes, sir, it must be a very old fence.
Q. Did you use that as one of the corners Y
A. Yes,, sir, I held it as the Bell corner.
Q. As the Bell corner. Now, I believe that Mr. Bartenstein
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in his survey of this property took a position northeast of that
corner, didn't he?
A. Yes, he did, sir. However, I could find no justification
for doing so. He maintained something about-I believe I
heard him say something about an 1access road. I don't believe
there was any access to that property from the east. I believe
their access would have logically been from the west.
Q. Did you s·ee any?
A. No, sir.
Q. Wasn't any road there T
A. Oh, yes, there is -a road that runs up ,and down along the
north side of that fence right now that Mr. Hutcheson drives
up and down in a Jeep, but how long that road's been there
I could never say.
page 320 ~ Q. I believe he ref erred to a position on the
northeast side of an Indian trail, didn't he?
A. I never found any Indian trails ,as a matter of record in
the deeds I've ever seen.
Q. And there is ,a defined road there, but it's being travelled
today?
A. That road was built by the fire tower people, I believe.
Q. Now, when you located the line, the western line of parcel
20, did you build up from the Patent Line T
A. Yes, sir.
Q. And parcel 20 is based on th~ Patent Line, is it not?
A. Yes, sir.
Q. Now, when you got your measurements and your bearings for the purpose of looating the western boundary of that
property, you started from the Patent Line and located it on
the mountain, is that right T
A. Yes, sir.
Q. And you, in that measure, located the starting point at
the-

•
page 221 ~

•

•

•

•

Q'. I say, did you locate_ the southwestern corner
of that lot 20 from your knowledge of the existence of the Patent Line and the calls in the deed of trust de_
-fining parcel 20 T
A. That's how I have fixed that position, yes, sir.
Q. Now, if you run around parcel 20 based on the calls contained in the Defendant's Exhibit 7 for that tract and basing
it on the Patent Line that you have established in the manner
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about which you have testified, is the line as shown on Defendant's Exhibit 1, that is, the western lineT
A. Would you repeat your question, sir T
Q. I will try to make myself a little clearer.
A. I couldn't quite get what you meant.
Q. I say, if you take the calls, the metes and bounds description contained in Defendant's Exhibit 7, which is a deed of
trust and describes parcel 20, and run those calls based on the
Pia.tent Line as you have established it, does that fix the western boundary of 20 as shown on Defendant's Exhibit 1 T
A. Yes, sir. I might call to your attention a recitation, too,
that calls for a point in this vicinity as having been 6 poles
west of the ridge of the mountain, too.
Q. What is that T
·
A. This is on a point G mentioned in a Graham descripout to be one of our
tion at that time which later proves
...
.corners. ·
'

page 322

~

Mr. Battle: We'd like to· know about that,

By- Mr. Kuykendall:
Q. What is that, Mr. Rodgers T
A. Point '' G'' in the description of the Graham tract.
Q. Oh, Graham tract T
A. Yes, sir.
·
Q. And that is the tract that is south of 20, isn't that right T
A. Yes, sir.
· · Q. And I believe that the call contained in Defend"ant 's Exhibit 7, which describes parcel 20, calls for the sou~hern boun!fary as the Graham line, isn't that correctT
·
·
A. Yes, but wait till I seeThe Court: Let him answer what he saw, rather than you
telling him which, Mr. Kuykendall.
.
Mr. Kuykendall: All right: I was 'just trying to hmr~· it
along.
.
.
The Co1irt: I think we had better take a little more time.
Mr. Battle: . I'd rather have t:tie ·witness testify.
Mr. Kuykendall: I am sure he could do a i;nuch better job.
.
I may be u~urping his function a little bit.
The Witness: It might save me from thinking.
The southern line of parcel 20 is, in fact, the Graham line,
and in a previous deed-I don't know whether it's
. .
page 323 ~ been introduced or not. Has it T Our deed description of this thing down here TAm I allowed to talk
about it?
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By Mr. KuyJ,rendall:
· Q. ·Yes, go ahead.
A; -There is a point in the northwest corner of that Graham
line-. ·

•

•

•

•

•

The Witness: In a tract of land that was later sold to
Berkeley from Graham, this line going east and west here, the
north line of parcels 19, SA and 18 as it's: designated, all that
land west of the Patent Line was owned by Graham at one
time, and then from some subsequent sell-offs a parcel of land
framing with the Patent Line and the south' line of this 220acre land, going south to the Catharpin Run and back along
generally with the top of the mountain to this point, the north.
west corner of the tract of land described by that
pag.e 324 ~ deed of G,raham's did describe his northwest corner as having been six poles west of the ridge of
.
the mountain.
· The Court: That was Graham, put you -don't recall to
whom it was deeded?·
_The
Witness:
No, sir, I don't.
.
.
By Mr. Kuykendall:
· .
·
· Q. Mr. Rodgers, I show you deed dated 1839 between George
Mason Graham
Lewis Berkeley and ask you to look at
that deed and state whether that is the deed_to which you have
reference.
·
A.
Yes,
this
is
it_.
: .. :
.
..

and

·: Mr. Kuykendall: · If Your Honor please, .I'd like to introduce this deed in the record marked Defendant's Exhibit 26.
!,

•

•

•

•

•

•

•

•

..

•

•

t:··.

page 325

~

•

Q. Now, then, referring t~ Defendant's Exhibit 26, will you
state again the significance th11.t that deed has in locating the
property line on parcel 20? Read the description.
A. "Beginning :at A, ,a marked chestnut and white oak
marked" I. F. M. at the eastern base of the big mountain:-
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The Court: Where is'' A''!
The Witness: I will have to read it, sir, to find out myself.
I have to get oriented with the thing. "-of the big mountain,
then. along the eastern base of said mountain South 20~ degrees West 635 poles to B on the south bank of Oatharpin Run,
thence up the meanders of said run North 54 degrees West 30
poles, North 2 degrees West 12 poles, North 71 depage 326 ~ grees West 70 poles near a bunch of maples in a
marsh, having crossed the run four times, thence
North 56 degreesWest ·25 poles to a double poplar, thence
North 41 ~ degrees East 14 poles to the white oak and gum on
the east bank of the road and running thence with the road,
thence North 37 degrees West 16 poles to a pail of stones in a
watery flat in the south side of the road at C, thence North 21
degrees E,ast ( at 19 poles crossed) Catharpin Run 65 poles to
D, a pile of stones between two red oak bushes southeast corner of mill lot, thence with said lot North 21 degrees East 166
poles to E, a pile of stones about 2 poles west of the ridge of
the big mountain among several pines, continuing same course
110 poles east to 2 chestnut oaks and a small pine on the ridge
of the big mountain 2 poles south of a small cliff of rock northeast corner of mill lot, thence North 15 degrees East 216 poles
to G, a pile of stones near 1a small black oak 6 poles west of the
ridge of the mountain in the outline of John F. Mercer and
with said line South 82 degrees East 162 poles to the point of
beginning, containing 550 acres, 1 rood and 27 poles.''
By Mr. Kuykendall:
Q. Now, did you locate thos.e corners?
A. I chained down Route 600 to Catharpin Run, and if this
thing fits where it has to be, this line on the north line of parcel 19 has to be the north line of this parcel.
Q. And you located the Graham line that way, did you T
A. Yes, sir. And this Jordan tract here, 19 and
page 327 ~ 18, in part came out of what was once the Graham
tract.
Q. Now, Mr. Rodgers, how did you locate, ,again, the northwestern corner of tract 23 as shown on Defendant's Exhibit 1?
A. Tract231
Q. Parcel 23·, yes.
A. My control ran generally with·the north line of tract 23
from the northeast corner to the northwest corner where we
found the pile of stones with an oak post in the middle of it,
and when we calculated the distance from the northeast corner
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of 23 to the pile of stones in the northwest corner of 23, we
found it verified the distance called for on the Ish deed.
Q. And within a fraction of aA. Yes, less than-well, several inches, a matter of hundredths.
Q. You are referring, as I understand, to the northeastern
line of parcel 23 and the northwestern corner of parcel 237
A. Yes, sir.
Q. Now the black-blue line or broken blue line all the way
around on that Defendant's Exhibit 1 is the area that is
claimed by the Bull Run Development Corporation, isn't that
right?
page 328 r A. Yes, sir.
Q. I notice on Defendant's Exhibit 1 to the east
of the western heavy blue line is a light line-a lighter line.
What does that represent?
A. That is Mr. Bartenstein's interpretation of the line.
Q. Now, will you start with the marker that you have defined at the northwestern corner of parcel 2,3 and define that
line and state how you found the line as you go south along
that property line?
A. Well, sir, as I said before, the only monument we found
in this northeast corner here-northwest corner of 23 was the
pile of stones with the oak post in it.
Q. All right.
A. That gave us a line on the north of the Ish tract, and
from that we just followed the deed and came south through
the V'arious courses :all the way along the western line of Ish
until we came to the course that is contiguous with the parcel
of land that was once known as Russell's land and is still
known as Russell's land, as near as I know, where I made an
adjustment, because I had worked to that point from the
north, and I came into the Bell corner of the stone fence. I had
to make an adjustment, and this area would be a logical place
to make an adjustment, because it bas riather difficult terrain.
Q. Now, you are speaking of the area that is marked on Defendant's Exhibit 1 with reference to the western
page 329 boundary line of parcel 22 as North 8 degrees
48'28" East 1263.20 feet, is that right?
A. Yes, sir.
Q. You made the adjustment along that portion of the line,
is that correct?
A. Yes, sir. My metes and bounds as I have them, though,
sir, actually run in a clockwise fashion around the parcel,

r
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rather than to the south, _but it really doesn't matt~r, you can
.,
reverse your calls and go either way.
Q. In other words~·you started at _the northeast corner ofA. No, in the actual in,vestigation of it and the actual computation it was worked counterclockwise, but whenever we
put it on a plat we reverse it, because it's customary to describe your boundari~s in clockwise direction. It's less confusing to the people involved.
Q. Having located your. .n.ionument at the northwestern corner of parcel 23,··.you then followed the metes and bounds
called in the deed .in fixing the we~ter.n boundary line of parcel 23, is that right 7
A. Yes, sir, that's right.
Q. _And_so 23 is bas·ed on what you found to be the Patent
Linet
A. Yes, sir, and the deeds.
· · · . Q. And the deeds and those two monuments
page 330 ~ which you described 7
·, _
A. Yes, sir.
Q. .Now, then, will you state again why you made the adjustment to which you have just previously referred and which is
part of the western bounda,ry line of parcel 22. 7
~ · A. There wias. a two-fold .purpose in that particular case.
·That is a difficult part of the terrain in there, and for another
thing, the deed, itself, had a slight error in closure. Actually,
,the purpose is. three-fold, because here 66_.feet south of the
.t!J].gle. -point on the west line of parcel 22 where Bell frames
in-·there is .an Jtngle point 66 feet to ·the northeast of that
.fence corner, but I kne'Y that I ·must meet that fence corner,
-because I was holding it as the Bell corner, and it is described
in the Ish deed. ~ . .
.
·'. Mr. Battle: What do you mean by thaU
The Witness: It's not described as a fence corner, but
there is a reference made to a distance of 66 feet from an angle
point to the Bell corner.
.- , The Court: I .just understood ybu to say -it was described
as a fence comer.
·
The Witness : I may have said it, but I didn't mean it.
Mr. Battle: You withdraw that, then 7
The Witness: Yes, sir.
Mr. Battle: Excuse me.
p~ge 331 ~ By Mr. Kuykendall:
·
.
.
Q. What do you mean by an "angle point"Y
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A. A place where your line changes direction.
·:
Q. · So you say there was an angle point in the call of the
~df
.
~A. Yes. Well, every course has an angle point at each end
of it, see.
.
Q. But in order to reach the fence corner of the Bell property, which was a well defined fenceA. - I found it necessary to pull my line slightly to the east
·
there. ·
·
Q. Slightly to the east f
A. Yes, sir.
Q. And it was moved east, rather than wesU
A. Yes, sir.
;fr ,_
,
Q. Now, then, will you state whether you followed the calls
in the deed that related to parcel 22 in fixing the western
boundary line of ·that -pracel f
A. After having adjusted into that fence, I used the bear·.
ings and the deed calls from there on south, yes~·sir.
Q. And according to your statement; you base 22 on the·.
Patent Line f
A. Yes, sir. ·_ ..
Q. And based on the Patent Line and the calls in the deeds;.
. does that parcel 22 close properly?
page 332 ~ A. Yes, sir.
Q. Now, then, will you state whether the western boundary of parcel 21 conforms to the ·cans in the deed?
A. Yes, sir, they do. That's how it was put there, from the
deed calls. The deed calls recited in the deed for this parcel 21,
which w:as oneQ. That was in the partitionA. -·partition of Skinner. Skinner partition.
Q. I hand you Defendant's Exhibit 8, which I believe is the
partition deed between Nathaniel Skinner and Cornelius Skinner dated April 12, 1834, is that true f Look at the bottom of
page 2, Mr. Rodgers.
A. A 3llf2-acre parcel is deseri"l?ed here. That's the one.
Q. Is that the deed that contamed the metes and bounds
description of parcel 217
A. Yes; sir.
Q. I believe that deed also contains the metes and bounds
·
description of parcel 22, is that right f
A. Yes, sir.
Q. Now, does the western boundary of parcel 22 conform to
the calls in that deed.
A. W esteri1. part of 22 f
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Q. Yes.
A. With the one exception, sir, with the adjustpage 333 r ment on the one course.
.
·Q. That is the adjustment you made?
A. Yes, sir.
Q. What exhibitis that?
A. Eight.
Q. I show you Defendant's Exhibit 13, which is a deed of
October 1, 1883 from Lewis Powell, Special Commissioner, to
C. Powell Noland conveying a tract of land containing 503.75
acres, which includes the pa.reels 22, 23, 24 and 25.
A. Yes, sir.
Q. Now, I want you to look at that deed, see if it has a metes
and bounds description..
A. Yes, sir.
Q. Check your description with the Defendant's Exhibit 1.
A. Well, this is the description.of the land I used to compile the metes and bounds of 22, 23, 24 and 25; however, there
is the exception, as I said, of this one minor adjustment.
·

The Court: Does that correspond with the description
.
given in Exhibit 8?
The Witness: . Yes, sir. In Exhibit 8 you get this part of it
here; that is, parcel 22, 24 and 25.
By Mr. Kuykendall:
Q. Now, I believe you stated that you got the description
for parcel 21 out of Exhiibt 8, which was the partition deed
partitioning the Skinner property?
page 334 r A. Yes, sir.
Q. And based upon the metes and bounds description contained in that deed, does that property fall on the
Patent Line as you have defined it?
A. Yes, sir.
Q. Now, Mr. Rodgers, you spent a good deal of time up
there in that mountain, didn't you?
A. Yes, sir.
Q. Will you describe that mountain range along there, or
area within the boundaries of the property in question? Is it
a straight top down the mountain, or how would you describe
it?
A. It would be rather difficult to describe, sir. There is nothing straig·ht about it, it's very undulating, winding, lots of
spurs coming off of it. S,everal places there the outcroppings.
here and outcroppings J>arallel with the general trend of the
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mountain. It's rather hard to say where the top of it is in some
areas, and in certain other areas you could go to a peak, and
in other areas you could find a place almost large enough to
play baseball.
Q. In other words, do I understand that there are what you
might call the ·eastern side of the top and the western side of
the top¥
·
A. Might very well say that, yes, sir, in some ,areas.
The Court: I don't understand you to say that
it does,n 't have any top¥
The Witness: It does have a top, sir, but it's
rather ill-defined in an awful lot of areas. In other words,
where you take a cross-section, by turning the cross-section,
itself, slightly aw.ay from the longitudinal axis of the mountain, you can distort those cross-s•ections something fierce.
The Court: Would you say that the exact top could not be
determined¥
The Witness: Well, sir, I would say that if four or five
men would set out to determine it, they might come in very
well satisfied that they ea.ch had determined it, but I know
they'd all have differeent solutions, so one man's guess is as
good as another ,as to where the top is.
The Court: You didn't try to use the top as the boundary¥
The Witness: I didn't have to, sir. I had metes and bounds
to follow the best I could.

page 335

~

By Mr. Kuykendall:
Q. I believe you have stated a while back that there were
times that you made adjustments in order to close properties¥
A. Yes, sir.
Q. Now, when those adjustments had to be made, in relation
to the Jackson property, was it in favor of the Jackson property, or ,in f,a;vor of the Bull Run Development
page 336 ~ Corporation property¥
The Court: You refer to a specific adjustment. He has already testified to one adjustment that would go to the Jackson
property.

.

•

•

•

•

The Witness: Any adjustment I did make I made with the
idea in mind· of favoring the Jacksons but then with the idea
in mind of avoiding the arguments about it.
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The Court: ,. Not what your idea in mind so much was, but
what· you· did.
.
.
..
. Th~Witnef:!S: Jn.Jhis particular case, sir,Imade an:adjustment that favored the Jacksons, and I made another adjustment.
_
. The Court: _'' 'J1his particula,r care'' you are. referring to,
would you define specifically the .area on the map?
The Witness: Oh, I am sorry, sir. In the northpage 337 ~ west part of parcel 22-that's the 1263.20-foot
.·.
course--! adjusted· that south part of that line
away from the Jacksons in order to meet the Bell corner, that
is, the stone fence corner.
·
·
· The Court: . How many adjustments· did :you make along:
that boundary line between the Bull Run Development Cor··
poration and the Jacksons,? ·
The Witness: One, sir.
. The Court: Just one adjustment?
The Witness : That's right.
The Court: Is that the one to which you have just ref erred,
the only one?
·
·The Witness: . Y;es, sir. By Mr. Kuykendall:
.
Q. In this special commissioner's deed, Lewis Powell to C.
Powell Noland, Defendant's Exhibit 13, I notice in the metes
and bounds description contained there-in this statement: "to
a pile of stones at a pit dug west of the top.''
A. Did you want me to read the whole thing, or just point?
Q. Well, can you point that call out on Defendant's. Exhibit
1 as it is shown on the western boundary of pare-el 22?
A. I will have to read through the description until T come
to it, sir.
Q. All right.
A. I have trouble reading this script, sir. The
page 338 ~ call says, ''North 3 degrees West 4.4 chains to F, a
pail of stones at a pit dug west of the top." That ·
is right there at a point almost due west of this point 25 as
designated on this Exhibit 1.
Q. Now, will you state whether there is a pit there?
A. Yes, sir.
Q. And is that west of the top?
A. Yes, sir.
Q. And you saw the pit there?
A. Yes, sir.
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·:· "The; Co-q.rt: .. Would you describe that T
, . The }Vitness: They had been quarrying stone down in this
part down in here, sir, and there was quite a lot of it down in
there (in,dicating on Defendant's Exhibit 1).
. . The Court: How large a pit was iU
.
· The,,Witness: Oh, I'd say 15, 20 feet, around in parts· and
gets wider in par.ts and generally fades .out into the contour
of ·the hill.
The Court: H~w deep was iU . :: .
The Witness: Oh, some places six.foot.
The Court: . What was the date of this deed T
The Witness: I don't know.
.
Mr. Kuykendall: This deed was October first, 1883.
Mr. Battle: If Your Honor please, that was what was
known as the Tavenner survey.
_·.. ..
.
.. ·
The Witness: I wouldn:~t be able to describe it
page 339 ~ as the Tavenner survey
.not. It's not in the
deed.

or

•

•

•

•

•

:The Court: Did you use o~ refe_r to the Henry Smith survey, .Mr. Rodgers, in your workT .. ,
The.Witness: I investigated the thing, sir, but I also found
that_ in this area right south of 25 on. the west line of parc~l 22
thf.l;t.the Smith survey isn't in agreement with the metes and
bounds given in the deed description for the 503%-acre Ish
tr.act, and I adhered to the deed calls in the Ish tract, and being
that I couldn't find any more justification than order of time,
I gave parcel 20 the description in parcel 20 here. That's the
Berkeley 220-acre tract. Its description was older, so I used it
for this .area-here on the west line of parcel 20. And another
thing, too, Your Honor, the Smith survey as I had it, without
the benefit of the surveyor's book that Mr. Bartenstein had
down here, the deed didn't close, and I didn't have that information to reverse that call. That is the call Mr. Hartenstein
reversed iand changed the direction.
Mr. Kuykendall: If Your Honor please, I'd like to introduce in evidence the deed of November 16, 1843 from Amos
Johnson to Henrietta Bell, and I ask that it be marked Defendant's Exhibit 27.
page 340 ~ The Court: Is there any objection?
Mr. Battle: No, sir.

..

•

•

•

•
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Q. Now, Mr. Rodgers, I show you Defendant's Exhibit 27,
ask you to read that, please, s,ir. Read it out so the court can
hear.
A. '' This indenture made the 16th day of November, 1843,
between Amos Johnson and Sarah Johnson, his wife, of the
first part and Henrietta Bell of the second part; Witnesseth:
That the said Amos Johnson and Sarah, in consideration of
$25 to them in hand paid by the said Henrietta Bell at or
before the ensealing and delivering of these presents, the
receipt whereof is hereby acknowledged, have made, bargained and sold and by these presents do bargain and sell
unto the said Henrietta Bell, her heirs or assigns, a certain
lot of land lying and being in the County of Fauquier, State
of Virginia, and bounded as follows : Beginning at a pail
of stone in Squire Mathews' line about one and one-half poles
west of the comb of the big mountain and running near the
comb of the mountain South 25 degrees West 15 poles to a
small pine and pile of stones 1 1/2 poles west of the comb
of the mountain, thence North 81 degrees West 29 poles to a
small marked hickory, thence North 9 degrees 13 poles 20
links to three marked chestnuts from one stump
page 341 r in Squire Mathews line, thence with said line
South 81 degrees East 33 poles to the beginning,
containing 2 1/2 acres, together with allQ. That's all you need to read. That refers to a position
1 1/2 poles west of the top of the mountain, does it not?
A. Yes, sir.
Q. Now, will you please point out on Defendant's Exhibit
1 in a general way where the Bell property is-where that
property is f
A. The Bell property is 66 feet along this 1485-foot course
on the-that's from· the angle point at the north of that
1485-foot course on the west line of parcel 22. That is
where it's-it's 66 foot south of the angle point in Russell's
line to the northeast corner of Bell.
Q. Now, in fixing the western boundary of parcel 22, did
vou tie to that Bell corner as defined in this Defendant's
Exhibit 2n
A. Yes, I did, sir .

•
page 342

•

•

•

•

•

•

•

•

r
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CROSS EXAMINATION .

•

•

•

•

•

Q. Mr. Rodgers, tell us a little bit more, please, sir, about
your experience prior to undertaking this job.
A. In what respect, sir?
Q. As a surveyor.
A. Well, worked three years for the Pennsylvania Department of Highways beginning about 1946, and I come down
here, and during the course of time that I was attending the
University down here I worked for such people as Sam
Caulfield and Mr. McWharter, would do jobs for him.
Q. Your jobs, after you started holding yourself out as
a surveyor in Virginia, were largely around Washington,
weren't they Y.
A. Sir?
Q. Your work was largely around Washington and Northern Virginia Y
A. And up in Western Pennsylvania, too.
Q. That was while you were in the Highway Department Y
A. Yes, sir.
Q. I mean, your jobs of platting property such
page 343 ~ as this were largely around Northern Virginia
· and the Washington areaY
A. Yes, that is true.
Q. What experience have you had in an undertaking such
as we have here with this mountainous terrain Y
A. Well, very little, sir.
Q. Any at allY
A. Only little surveys incidental to laying out roads
through mountains.
Q. In Pennsylvania Y
A. Yes, sir, and some in Virginia.
Q. Well, have you had anything m Virginia comparable
to this?
A. Yes, sir, I did.
Q. What was that, sir?
A. A survey up in the Blue Ridge Mountains locating a
tract of land for the Purcellville Water. Company.
Q. Now, I understood that the basis of your survey here
- I believe that's the term you used-was the Carolina Road Y
A. I .don't r,ecall saying it in those terms, sir, but one of
the controlling factors in my survey was the Carolina Road,
·
·
yes, sir.
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Q. I may be in error, butT understood Mr. Young to say
that this whole comput tion was built up on the Carolina
Road. Do you agree w"th that, sid
A. In ess nee, yes.
.
...
page 344 r Q. And t is morning I understood you to say
that you s arted your computations at monuments on the Carolina
ad. Would you mention some of
these monuments?
A. Yes, sir. We hav chained the south .line of parcel 3 as
I have it shown there;
Q. I have a little tro ble seeing those.
A. It's this here, th south line of Rose-Ewell division,

sir.

Q. Yes.
A .. With the idea of nding whether or not our placing the
position of this line her would, in fact, encroach ori this land
here. It does not.
Q. And what moimrri nt did you start from on the Carolina
Road in doing that?
A. Well, sir, in this vicinity there is a fence row that
frames out to the Carol n·a Road, and in this· fence here there
is a planted stone.
hen you say "here,-" would you tell
Mr. Kuykendall:
.
what you are pointing oT
The Witness: Oh, am sorry. In the southeast corner
of parcel 3.
By Mr. Battle:
Q. In the fence row here?
,. . ··.
A. Yes. It's a "T" in the fence where the:'fences frame
in. It was a vivid fence corner. · ·
page 345 r Q. What is the situation on the other side of
that lot as it abuts on Carolina Road?
· A. Well, sir, I didn' run a: line up the other sid~ of that
as such.
·
Q. You didn't?
A. No.
Q. Do you recall the e is a distinct jog. in the road there?
A. Yes, sir, it shows on the aerial photographs, too, and if
the parcels shown the e, 1, 2 a:nd 3, are :plotted to the approximate scale of the aerial photograph and· superimposed
on the aerial photogra h, they will fit quite nicely, and there
is no doubt in anybod. ·'s Jhind after they once see th~yp: that
that's where they do t.

Bull Run Development Corp. v. Dorothy Jackson

191

Robert E. Rodgers.

Q. That's a right broad statement, isn't it, "there is no
doubt in anybody's mind"?
A. Well, I don't see how there could be if they once saw
the thing fit.
Q. When was that aerial photograph made?
A. I don't know. The dates are on them.
Q. Comparatively recently, aren't they?
A.' Yes, sir.· .
·
Q. And these surveys are pretty old surveys, aren't they 1
A. Yes, sir, and by some happy coincidence
page 346 r they seem to outline what is shown on the photo.
graphs.
··.,
·
Q. What effect would it have on your work if in the hundred or more years since those original surveys were made
the position of the Carolina Road had been changed 1
A. Would it have on my work?
Q. Yes, on your conclusions.
A. They didn't destroy the fence corners and fences that
are along it.

•

•

•

•

•

Q. Suppose that road had shifted, oh, we will say 15 or 20
feet east or west in the hundred years since those original
surveys were made, what effect would it have had on your
conclusion 1 ·
·
·
page 34 r · A. If it only shifted 15 or 20 feet, sir, it would
have very little effect on your conclusions. You'd
know you were stil,l in your vicinity. Then you ·could figure
monuments from the · Carolina. · road-in other words, the
Carolina Road as it appears now and the general winding of
that road and the g·eneral aspect of· it ·and the manner in
which these tracts of· land fit into the various curvatures of
that Carolina 'Rbad· indicate that "I 4ave those parcels put in
there properly.
·· · ·
· ·· ·
·
·
·
Q. So the only thing you were int~re.sted in w~s finding the
·· ·
vicinity of the Carolina Road f
··A.Yes, sir.

. .... ,_

r-

Q. And you were measuring from the vicinity of th~ Caro·
lina Road to get your result 1 .
A. In effect, yes, sir.
. · .
.
Q. Now, you say you located. the Patent Line. As I recall
it, you e:ave three points which you s_aid you could estab}ish
on the Patent Line. Would you riiinff reviewing those 'points
just a moment 1
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A. Yes, sir. The st ne obelisk on the north-16 1/2 poles
north of the corner, as I have it shown, of parcel 23 and in
the division of the En eld tract, the stone that was shown to
me by Mr. Hutcheson t be thatQ. I beg pardon?
A. Sir, I was pointi g to the stone in the division of the
Enfield tr ct that is described as being 16 1/2
page 348 ~ poles north or the inverse of that, our beginning
point on th Ish deed is described as having been
16 1/2 poles south of t e obelisk, not in such terms, but in the
division line of the E field. And this stone obelisk on the
west line of the origi al Enfield tract was shown to me as
the dividing monume .
Q. Was shown to ou as the dividing monument. All
right. Now, you had line there?
A. Then I had a lin which was the north line of this aggregation of tracts 7 t rough 13, then 8A and 18 taken as a
1064-acre tract as outl ned here, and I can show you that on
the aerial photograph if you wish to see it, sir. It's very
well delineated.
Q. Yes.
A. Would you like t see it?
~ No, I have seen it.
A. All right, and th deed call from the intersection of the
easterly line of that, the fence row framing into the. Old
Carolina Road, Route 701, and measuring up to the Patent
· Line, and the Patent Line is described on the 1064-acre
deed.
Q. What is your thi d point?
A. Subsequently, th s 1064 acres was divided into a number of parts, and in that division a tract . in here of 119 ,
acres was set forth, nd the southeast corner of that 119
acres is the ·southeas corner of Emmeline Scott's.
Q. And here is that deed, please, sir?
page 349 ~ A. I d n 't recall ever mentioning that there
was a dee .
Q. I thou1?ht you sad it was divided.
.
A.. Well, it surely could have been divided, and this
could have been the re idue. I didn't mention anythin.~ about
the deed.
Q. Where is the 11 acres?
A. This is parcels O, 11 and 12.
Q. And where is t e deed to the . 119 acres?
A. Is there a deed to it?
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Mr. Kuykendall:

There is none in the record.

By Mr. Battle:
Q. I understood you got that line from that deed there.
A. By studying all these cut-ups on here, sir-there are
deeds in here.
Q'. Yes.
A. There is a deed for parcel 9, I believe, and there are
certainly deeds for the residue of that, and by taking the
over-all deed, the large deed, the 1064 acres, by putting these
other pieces in there you can arrive at a dimension for this
distance between the southeast corner of parcel 13 and the
southwest corner of parcel 10.
Q. I would like for you to show to the court any deed
anywhere which gives the distance of that line, or tell us how
you arrived at the distance of that line from the southeast
corner of 13 up to what you call the Patent Line.
page 350 ~ A. I thought I just had.
Q. I hadn't heard you refer to any deed that
gives that distance.
A. Oh, there is no deed that gives that distance as such;
_but it can be computed.
Q. How did you arrive at that?
A. It can be computed by taking up the components that
-by taking the ten components that make up the 1064 acres.
'Q. There is a 164-acre tract that is a much later tract, isn't
it?
A. Yes.
Q. And it isn't taken out of that?
A. What isn 'U
Q. From 13 up to your Patent Line there.
A. No, it's well within the 1064 acres.
Q. Yes.
A. But by coming the distance that you would calculate
from this corner to here, you can establish this point, but as
a matter of factQ. Wait just a minute. Repeat that, please, "coming the
distance-what 1
A. By taking the components from the 1064 . acres, take
parcel 7 away from it, take parcel 8 from it, take parcel 8A
and 18 from it and parcel 9 from it, then measure the south
line of the residue, and there ispage 351 ~ Q. Well, now, how do you know how much distance to measure there, is what I am getting at.
A. You can compute it.
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Q. Compute':it howY
··:_:,·: ·
A. Well, mathematic Uy. You can coordinate every point
OJ.l it by following the adju~ted deeds.
·." :·' ·. ·· ·
·"" ·,:,c-: · : Q·: .. Is th-ere any deed in this ·re·corgi:" tcf Lot No. 10 Y
,:;--:', ·! A~:· No, sir.
· ·· ·
·
· · . ::.-! · • ·' ; · ·· ·
Q. Is ther,e any deed anywhere which attempts to describe
your)ine from the sou beast corner of 13 up to the Patent
.~ :.::fr Iiiii'e'? ·
· ·
··
· · : "·
·
t::::- . ,:A.· Not that- I recall, . ir. ··· ·
··
·'"'i< · Q; Now, getting up ·t that·boundary line,·as I understand
·.·' ·~·. "tbat in' that· swing th re· north of the tower· around what
,, :a-_", -is known as Bell's co
er, I believe·,
. A. Y.es, sir.
.
, . . · Q;· Incidentally,· is t ere any deed to the· Bell property in
.., · · this . record Y
··
··
A. ·J :wish there wer . ··I haven't seen one.
· · · Q. Yes. So when w talk about Bell's corner there is no
description of Bell's la d in this record at all, is there·!
,· A.. No, sir, but ther is a nice·:angle in a stone fence up
there, and it's pretty easy to jump onto it and call it a
-corner.
· ··
·
·
Q. Is th t angle in that stone fence mentioned
. page 352 ~ in any dee in this record ·as being· a place to go
toY
Ai No, sir, it is not, no, sir.
Q. There are deed to the adjoining property, aren't
there?
A. Sir?
Q. There are deeds to the property adjoining Bell, aren't
there T Russell, for in tance Y
·A. Yes.
Q. And to the prop rty east of that which I take it is the
Bull Run property Y
A. Yes, sir.
Q. Do any of those eeds ref er to that fence angle as being
a monument?
A. I believe one doe , sir.
Q. I'd be glad if yo 'd produce it.
A. I believe one ref rs to Bell's corner as a pile of stones.
Q. Yes, sir, a pile f stones.
A. Well, there cert inly is a pile of stones at that corner
in that fence.
Q. And you think stone fence corner is the same as a
pile of stones T
A. Well, you must admit around that fence corner there
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i~. a ~unc~_ of s~ones arou:µ~. that .could very easily be called
a pile of' stones.
page 353 ~ Q. And you distorted your line away from the
.,·
Tave1mer_ surv~y becaµse you assumed that an
angle in an old stone fence was
proper place to go to'
A._ Yes, sir.
,.· . . ·: . , ·
_Q. ~d ignored tije .call .for a pile of stones?
·A.. Yes, sir.
.. · _ ·
_ Q... Now, tell me this: when ypu leave, as a surveying proposition-and Lord ·knows I .am. n.ot a surveyor-but when
you, leave a given line:and go.astray, so to speak, to a point
not .used by _the former ·surveyor,-don't you distort that line
from then on out to the end of it?
A. It's possible that you ·.do,. b:ut who is to say that I have
done just what you asked me?'· ·
Q. Well, the court will decide that, I assume.
_ ,A. Well, I thoug~t you were implying that I had.
·· Q. I am implying; sir, that you went to the angle in that
fence without having any justification for. doing so. I am
stating that i~ my judgment, and I am asking you as a surveyor when you leave that line and do that and then attempt
to follow the same courses given in the former survey, that
you have .distorted the whole situation. Isn't that a fact?
A. No, sir, I think you misund_erstood the order of magnitude of the adjustment to start with.
Q. I am not talking about the magnitude, I am not talking
about how much distortion, but there is distor. ..
page 354 ~ tion, isn '~ there?
A. A _slight bit, yes, sir.
Q. Yes, sir, a slig-ht distortion from then on.
Now, you referred to a .little deed conveying a part~ as I
understand it, of the Bell 'property. How do you know that
the line of that 2 1/2 acres coincided with the lines we are
discussing¥
A. I don't understand your question, sir.
Q. What information do you have upon which you base
your statement that the eastern line of this little 2 1/2 acres
would coincide with the line under discussion?.
A. Well, if you take the 2 1/2-acre deed and plot it up and
set it down on the Bell line as it's shown on that plat, the
northeast angle coincides with the general angular displacement of the east-west line and the corresponding north-south
lines of the survey I have made there, and it's reasonable to
assume that it :fits in the northeast corner of the Bell tract.

a
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Q. What is that, the north-south lines of the survey you
have made7
A. Sir?
Q. I understood you to say it coincided with the northsouth lines of the surv y.
.
A. The difference in angle at the northeast corner of the
Bell tract-of that 2 /2-acre tract very closely approximates the ngle in the Russell line framing into
page 355 ~ that line th t is called Bell on there, and it would
fit very ni ely.
Q. Did it coincide wi h the original line as called for in the
original survey, or th line as changed by you when you
went down to the fen e corner?
A. I didn't change a y lines there.
Q. You didn't?
A. No, sir.
Q. Well, the line as rawn by you when you went down to
the fence corner.
A. I don't understa d the question, sir, at all.
Q. Well, sir, the tr ct of land over there known as the
Bell tract, as I unders andA. Yes.
Q. In establishing o , rather, going to what you thong-ht
was the corner of the ell tract you went to the angle in the
stone fence?
A. Yes, sir.
Q. And now I want to know if this 2 1/2 acres fit into
that angle of the ston fence, or where did it fit?
A. Sir, it's been qu te some time since I compiled that
part of my work sheet , and I don't quite remember how I
did fit it there, but I c n be just sure that I put it there for
some very good reason
Q. You just put it th re?
A. No, i deed, I didn 't.
page 356 ~ Q. Can ou say with absolute certainty that
that 2 1/2 acres wasn't taken out of what you
might call the interior f the Bell tract?
A. Taken out of the interior of it?
Q. Well, I am proba ly using a colloquial term, but I mean,
taken out of the port" on of the Bell tract which does not
abut on this boundary ine.
A. Could I see the eed for that 2 1/2-acre tract?
Q. I think your coun el had it.
A. Your Honor, ma I read this?
Q. Surely.
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A. "Beginning at a pail of stones in ,Squire Mathews' line
about a--pole, and -a half west of the comb of the.. big mo.untainQ. If I may stop you just a moment, Squire Mathews
owned the property to the north T
A. East, the fellow who was the predecessor in title to the
Russell tract.
Q. Who is north of this T
A. Yes, sir, and contiguous with it.
Q. Yes.
·
A. '' and running near the comb of the mountain South 25
degrees West 15 poles to a small pine and pile of stones
1 1/2 poles west of the comb of the mountain, thence North
81 degrees West 29 poles to a small marked
page 357 ~ hickory, thence North 9 degrees East 13 poles 20
links to three marked chestnuts from one stump
in Squire Mathews' line, thence with said line South 81
degrees East 33 poles to the beginning, containing 2 1/2
acres.''
Well, sir, if it were taken out of the middle of that tract,
it couldn't very well be within 1 1/2 poles of the comb of the
big mountain, it would have to be down over the mountain.
Q. Yes, if it was taken out of the middle T
A. Well, you just asked meQ. But it could be taken out of that part of the Bell
tract which is 1 1/2 poles from this boundary line, couldn't
iU
.A. Possible.
Q. Now, you talked something, while we are on that phase
of it, about some Graham land over there, as I understand
it, which lies south of the property we are now concerned
with?
A. Yes, sir.
Q. I assume you will agree with us that that land is not
involved in this litigation in any way?
A. That's quite true .
. Q. That line. That is correct, isn't it?
A. Yes, sir.
·
Q. Now, will you please take your Exhibit 8, if I may have
that, and that, I believe is partition deed of the Skinner
property, is that correct, sir?
A. Yes, sir.
page 358 ~ Q. Now, looking down on the first pageA. Which do you call the first page, sir.
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Q. Well, this page· tarts, ''"Whereas-'' Do you see a
page starting, "Wher as, Nathaniel Skinner,'' etc. T
A.. Yes, sir.
Q·. I take it that's t e first· page.
.A.. Yes, I .have it.
· . ··
.
Q. You see' about eig t or nine' lines from the bottom there,
'' all his right, title a d interest and claim in and to a
certain part, parcel or share of a certain tract of land in
Prince William Count bounded as follows : '' Do you see
thatT
.A.. Yes, sir.
Q. I understand this is a deed that conveys that lot 22,
isn't iU
··
'''· ·
.A.. 22T
.
Q. That's what I u derstood · your testimony to be just
before lunch. Well, it' your exhibit. Will you tell us what
it does convey!
·
.A.. That's it.
Q. Would you mind eading that description to the court,
"Beginning at a hickor sapling-" T
.A.. Show me where n here you'd like for :me to start,
sir.
Q. Beginning right here (indicating), and follow it on
that map, if you will, lease, sir. · Read it out loud.
.. · .. .A.: You sked me to find it ~ri the map, didn't
page 359 ~ you T · ·
Q. Yes, ir.
.A.. I have got to fin myself in orientation of a place to
start, sir. ' · ·
. ·
·
·
Q. Take your time. I am ·sorry.:' .
A. .All right, sit, '' eginning at· a· hickory sapling with
stones heaped around t and several pointers near the foot
of the mountain about poles s(?uth of a small brimch in the
line of said Berkeley's purchase'from Nelson and corner to
·
·
··
Jacob IshQ. Where is that, si T
.
.A.. Ri~ht there, nort east corner of 22 (indicafine: · on Defendant's Exhibit 1). "thence with his line North 82 degrees West 1401/2 pol s to Berkley's corner''-(indicating).
Q. Yes.·
·
·
.A.. "a heap of ston s on the top of the mountain with
several pointers, then e running on and near the hiS?l;i.est
part of said mountain South 16 degree~ Wes( 74 poles fo W
heap of stones" (ind" ating) "Sou:th 37 ·degrees West 90
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poles,.'' and my ,photostat is punctured here, and I can't
make out wh~t it says.. .
.
Q. Looks like '' 90 poles to a pine. '' .·
A. "and stones set around it, thence South 5 degrees
East 17 1/2 poles to the top of a ledge of rock by a pine
and pointersQ. Haven't you gotten over beyond the tower now?
A. Just now, yes, sir (indicating)-·''thence
page 360 ~ South 16 degrees West 54 poles to a heap of
·
stones near two ·small pines South 30 degrees
West .p9 p_oles to. a "-Lam repeating myself-" thence down
the mountain South"_:.gotten down to here (indicating)"down the mountain. South 81 degrees East 147 poles to a
heap of stones" (indicating) "and several distant pointers in Berkley's line aforesaid, thence with said line North
22 1/2 degrees East 303 1_/2 poles to the beginning.''
Q. On this call going to the top of the mountain, did your
line go there¥
A. Depends on what you mean by the top of the mountain,
sir.
.
Q. Oh, you know what the top of the mountain is.
A. You can be up on top of the mountain, you can wander
around on the top of the mountain. You are not pinned
down to any particular point if you are on the top of the
mountain.
Q. I asked you a simple question: did your line go to the
top of the mountain?
A. Yes, sir.
Q. Did it stop on the top of the mountain?
A. We stopped at a point in the vicinity of the top of the
mountain as it would, be described by most people.
Q. By whom?
A. Most people, anybody that would go up there.
Q. And then did you continue to run on or near the highest
part of said mountain?
page 361 ~ . A. On or near the highest part? I did, yes,
sir.
Q. You .admit .that was the proper thing to do Y
A: Yes, sir.
·
Q. Where is the ledge of rock that is called for, please?
A. Sir, in that vicinity there are so many ledges of rockand another thing, too, I might make you aware of, they have
been quarrying rock and hauling rock and blasting .rock in ·
the vicinity from time to time.
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Q. In spite of all tha hauling and blasting and quarrying,
isnt' there a distinct, p onounced, outcropping ledge of rock
still south of that towe ?
A. Yes; sir.
Q. Still there?
A. Yes, sir.
Q. And did you use hat as a point on your line?
A. No, I didn't sir.
Q. What ledge of ro k did you go to?
A. I can't say that went to a ledge of rock, sir.
Q. When this call is o a ledge of rocks, why didn't you go
to it?
A. How am I to kno that that is the ledge of rocks called
for in this deed?
Q. It's pretty promin nt there.
A. There are a numb r of prominent ledges in there.
Q. Are t ere any more prominent ledges just
page 362 ~ at that poi t which your distances and courses
call for to e just south of the towed
A. Well, in an area ,here they are quarrying, how am I
to know that they didn t cut a couple ledges ouU It's quite
logical to assume that t ey might have.
Q. Well, that ledge t at is there hasn't been cut out, has
iU
A. Some of it's been ut around, yes, sir.
Mr. Battle: All rig t. I hope the court will take a look
at that.
The Court: Did yo run it to a ledge of rock?
The Witnses: Yes, ir.
The Court: You ran that line with a ledge of rock that is
there now?
The Witness: No, I didn't sir.
By Mr. Battle:
Q. Now, please, sir, ill you look over to the last page
of this, your Exhibit o. 8? In the last paragraph there
seems to be another tra t of land conveyed, which I take it is
that small partThe Court: May I r fresh my recollection? Now, is that
Exhibit 8?
;M:r. Battle: No, No. 21.
The Witness : The 3 1/2-acre tract.
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The Court: Could I interrupt T Refreshing
my recollection, was this Exhibit 8 used by the
plaintiff¥ Do you recall, Rodgers¥ Let me ask
you, Mr. Bartenstein. Did you use this deed in your survey,
this exhibiU
Mr. Bartenstein: Yes, sir, I used the deed in my survey.
I could not say for sure it was 8 or not. That's the Skinner
partition deed t
The Court: Is that the Skinner partition deed 1
Mr. Kuykendall: Yes, sir.
Mr. Battle: Yes, sir, it is the Skinner partition deed.
The Court: Thank you.
page 363

~

By Mr. Battle:
Q. Now, will you please read to us, please, the description
of that lot 21, which I believe appears in the last paragraph
of this deed about the middle of that paragraph beginning
with the word, "bounding as follows by a late survey." Do
you see thaU
A. Yes, I have it. "Beginning at a chestnut on the side
of the mountainQ. Where is that, please, sid
A. Just a minute, I have to go around it until I can-"Beginning at a chestnut on the side of the mountain marked L.
B. ad B. "-what is the next word t
Q. "a corner,'' it looks like to me, "to Berkley."
A. Oh, yes, "corner to Lewis Berkley's purpage 364 ~ chase from the said Nathaniel Skinner, deceased,
and Cornelius Skinner and in the original line
of Carter and Mercer, now Berkley, and thenceQ. '' thenceA. I believe they have got two '' thence "es.
Q. I believe it is.
A. "and thence with said line North 22 1/2 East 32 poles
to a stone and several distant pointers, thence North 81 degrees West 147 poles to the top of the mountain, Lang's
line, thence with the same South 30 degrees West 23 poles,
South 40 1/2 degrees West 12 poles to Lang and Berkley's
corner, a decayed blackjack stump and stones heaped around
it, thence down the mountain South 81 degrees East 154 poles
to the beginning, containing 31 acres and 1/2 acre of land,
etc.
Q. Do you know where the Lang land was?
A. Yes, sir, the Langs' was the Slater land.
Q. Yes, and that was immediately-
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A. -to the west of p reel 21.
Q. -'-to the west of t is lot., showing that that was a .common boundary line?
·
A. Yes, sir.
Q. 'And they go to t e top of the mountain, then · :follow
Lang's line, as I unde stand this deed, is that right?
A. Yes, sir.
..
. .
,
.
Q. Now, that deed refers to Berkley's line.
page 365 ~ Do you kno wh&t the:.Berkley land was referre.d
to there?
A. Yes, sir, th~s pa eel 16 was Berkley land.
Q. Is what, sid
. .
.....
A. Parcel 16 and pa eel 20 was Berkley land. Parcel 20,
I believe, is the Berkl y land that they have reference to
here.
Q. Yes. Mr. Rodge s, do. you recall :running into a tract
of land, or running ac oss, rather, a tract of land known as
''North End''?
A. Yes, sir.
Q. And containing 61 acres f .
A. That is part of e 1064 acres, as I recall, and I believe it's this parcel 1 , SA, 8, 9, 10, 11, 12 and 13.
Q. Does it include 2 1
·
A. And 20, ·I . believ , yes.
Q. And 20. I belie e that's already in the record, as I
recall it.
Do you know where he Edmond Berkeley property kn~wn
as ''Evergreen'' was f
A. '' EvElrgreen''?
es, I believe that's the Bailey land
.
down here, sir.
Q. Um-hum, I think so. Do you know where the land of
Gallagher and Green ere?
A. Yes, sir, that is t is parcel 6.
Q. How about "Wat rloo"t
A. "Wa erloo"1
page 366 ~ Q. To C arles Berkeley by Bailey.
A. "Wa erloo"¥
.
Q. Just in general. I am not trying to pin you down to . ·
a specific property at this time.
. ·. .
..
.
.
.
A. I am not quite ce ·fain that I know,.sir. It might possibly be the western pa t of this Bailey Jand, or tract, 5. I
am not certain.
'
''
'
Q. Well, can you gi e us any light as to the lo~a tion of. a
tract of land inherited by Norborne Berkley from hjs father'.
'
'
':, ..·,' ·
k nown as "p·1newoo' d" ~i .
:
,:, ·: . ..
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A. ''Pinewood''?' The name sounds very familiar to-··me,
sir, but I don't recognize it by the name, itself. '
Q. Probably somewhere over in that area towards you,
isn't it? ·
:
·
;
A. Sir?
Q. Probably somewhere over there in the eastern side of
that Patent Line over toward you somewhere, isn't it? I am
advised that it's number 16 and 17. Mr. Gore says it's No.
16 and 17. Do you have any informationto the contrary? ·
A. No, sir, it could very well be.
Q. Now, I hand you your Eix:hibit No. 19, which conveys
or purports to convey this land of 117 acres that you have
described from Charles Berkley to Norborne Berkley and is
dated January 10, -1814. This deed, according to my reading
of it;: which I will ask you if you ·concur in, says
·
page 367 ~ that this tract is bounded by the property owners I have referred to and whose western boundary is the top of the Bull Run Mountain, is that correct T
A. Yes, sir. ·
·
Q. Would you pqint out ori'thtf map the western boundary
of that lot 20, please?
A. (Indicating on Defendant's Exhibit 1.)
Q. And in running that line did you follow the top of the
mountain?
A. I followed a course that was inversed, "thence to the
beginning,'' sir, just as I explained previously.
Q. You did what, sir?
·
A. In the description of this parcel of land that we found
beginning at that point and going in three courses, we came
to a point and -then '' thence to the beginning;'' was· the
deed call, and I went sti;aight from the one point to.. the
· ·
other. ·. ·
Q. Here is a deed of one of the former title owners, one ·:
of your exhibits, which calls for that line along the top
of the mountain. Did you do that?
.
A. That is "generally along the top of the mountain," but
I held· a straight line pretty much. ·
Q. Held a straight line T
A. Yes.
Q. Disregarded this deed here saying· to follow the top of
the mountain?
page 368 ~ A. I didn't get picayunish and pick every little
nick and cranny, and stone I .could cliinb up on,
.·,.:
,
I just·went·to·-a point from·;li point.
Q. Whether you got picayunish about every little point
~t_

•

•
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or not, your line at eve y point is west of Mr. Bartenstein's
line, is it not?
A. That is very true.
Q. And did your line hich you say you couldn't run along
the top of the mountai drop down on the east side of the
mountain anywhere T
A. No, sir.
Q. Mr. Rodgers, woul you be good enough, please, to point
out on that plat this 1 ne which is referred to in the deed
from Lewis H. Powell Special Commissioner of Ish, and
the grantee is Noland, hich is Defendant's Exhibit No. 13,
and am I correct in ass ming that it starts down at the point
you were talking abou this morning, which was the "Beginning at a piece of st ne in the Enfield line, corner to Augustus DiZerega about 16 1/2 poles southerly in the same
line from "-somebody " and Thomas, cornering the division of the Enfield tra '' T Is that the corner that we were
referring to this morni g as one of your angle points T
A. Yes, sir (indicati g on Defendant's Exhibit 1).
Q. Right there. The will you follow around on it, please,
"and runni g with said line and C. P. Noland's
page 369 ~ purchase of Berkeley_ South 25 West 142.5 chains
to B."
A. (Indicating on D fendant's Exhibit 1.)
Q. "to B, a heap of stones and several pointers." You
have gotten up there. Thank you. "North 78 1/2 West
37 1/2 chains to C. ''
A. 37 1/2 chains T
Q. Yes.
A. Would you read t at first course again, sir?
Q. You mean, N 78 /2 WT
A. No, sir, the first course and distance, .South 20-some
degrees West.
Q. "S 25 W 142.5 ch insA. (Indicating.)
Q. "to B, a heap of tones and several pointers, N ·78 1/2
W 37 1/2 chains to C, a pile of stones on the top of Bull Run
Mountain.
A. (Indicating.)
Q. That's right up here. "thence with the top of the
mountain N 32 E 16.5 hains to DA. (Indicating.)
Q. Did you follow th top of the mountain there T
A. Well, it's genera y at the top of the mountain, yes,
sir.
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Q. And then there are several other calls until it gets to the
pit that you talked about this inorning: Prior to
page 370 } that you say you followed the top of the mountain
generally?
A. Yes, in general.
Q. As a matter of fact, didn't you go west of the top f
A. It may have been slightly west of the top.
Q. Do you have any idea how much? Various amounts at
various points, you'd say?
A. That's right. How are you trying to tell-west of
what, when it's not well defined Y I could tell you how far if
you asked me west of Bartenstein 's.
Q. This is out of character, but you asked me a question,
and I will answer it. I know the top of a mountain.
A. I can take you a place in the top of that mountain that
is mighty flat where you couldn't tell where the top was.
Q. I really shouldn't argue with the witness.
Mr. Rodgers, the metes and bounds that we have just been
following, that is what ·is known as the Tavenner survey,
isn't it?
A. It's identical with the Tavenner survey, yes, sir.
Q. I don't exactly appreciate the difference in the terminology. Isn't that the metes and bounds given in the Tavenner survey?
A. I would take it to be, from what I can remember. I
don't have the Tavenner survey in front of me, sir.
Q. Yes. Mr. Rodgers, did you set any monuments on the
· ground to indicate your line?
page 371 ~ A. The boundary line between Bull Run and
Jackson?
Q. You did not?
A. No, sir; I did not.
The Court: I didn't get that.
Mr. Battle: I asked him if he had set any monuments
on the ground to indicate the line he had run between the
two properties, and he said he did not.
The Witness: That's right, sir.
By Mr. Battle:
Q. Did you blaze any trees, anything so that people may
know where your line is Y
A_. Well, Mr. Bartenstein found it quite easily.
Q. I know. He is a fairly expert surveyor, I believe.
A. He is a very good surveyor, yes, sir.
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· Q. · But you didn't . ut.. anything there that would enable
the average .layman,.t Jocate your line?
A. Na,. .I didn't; sir., .
·i

····

. - ,.:~ .. :;~ .

;?

RE-DI · ECT EXAMINATION~
,,

N

0

By Mr. Kuykendall:
->..
·
:
i :·.., Q. Mr ..Rodgers, ·in r nning the line around parcel 22 shown
on De;fendant's ..-.Exhi ·t 1, where did you start and which
course did you take in running that line?·
A. You mean, how ·d I ·star.t my control traverse?
Q..How did you start running the line that
page 37.2 ~ included 2 and 23? I am getting · the western
. ·. ~ ·· - line of th se two tracts. You started, I believe
you stated,_,.... ··
A. Oh, I started :fr
the northeast corner of parcel 23.
Q. And you went in hich direction?
A. I went in the d. ection that would be dictated bv the
deeds, or the Ish dee . That's the Tavenner survey.· The
difference in· angle be ween my Patent Line and-observing
the same difference, went up the mountain there.
Q. Which course? , how on Defendant's 1.
A. It's the north c urse of parcel 23.
Q. And you went in that direction 7 ·
A. Yes, sir.
Q. And followed o. around, or. did you go the opposite
direction?
A. Followed on aro nd until I tied back into my traverse
on the fire tower roa in the vicinity of the southwest part
of pare.el 23.
.
Q. And then did y u continue on from that point south,
orA. Well, I had alre dy brought a component of my traverse
·from a point south f there -north, and I met my traverse
there, and that is on of the points in closure.
Q. How did you e tablish the western line of 22, then,
parcel 22?
.
A. Wel , by co-ordinating the boundary, by calpage 373 ~ culations.
Q. Whi h course did you take in- establishing
the lines around 22?
A. Oh, fitting the eed to the Patent Line and letting the
line fall where it wi . from that.
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Q. Well, now, ·then, in establishing the western· boundary
line of 22, did you start at the northwest corner of that line
and go south, or did you come from the south north?
A. Well, as a matter of fact, sir, it wouldn't really matter,
because in the ·final analysis it's all balanced mathematically
to make it close;
'
Q. Do you recall which c.ourses you took?
.....
A. I am not sure that I do, sir.
:i-'
Q. Now, I notice a dot a little more prominent, ink mark
on the western boundary of the Enfield tract, No. 1 on Defendant ~s Exhibit 1. Is that the point of the obelisk that·
·
you have been talking about?
A:· This dot here, sir (indicating) T
Q. Yes.
·'
A. Yes, sir.

Mr. Kuykendall: Is there •any objection to him marking
that so we can see iU
·
Mr. Battle: · None· in the world.. I think we all talked
about it three or four times ..
Mr. Kuykendall: Yes, I think we all did.
The Witness: · (Marking on Defendant's Exhibit 1.)
page 374

~

By Mr. Kuykendall:
. ·
Q. And you have designated the obelisk as
shown on the plat as a planted stone, is that right?
A. Yes, sir.
Q. And that is just north of the northeast corner of parcel
237
A. Yes, sir.
Q. Mr. Rodgers, are you aware of any change in the Carolina Road?
A. No, sir.
Q. What do you mean by "the vicinity of the Carolina
Road" when you spoke of it a while ago?
A. Most of the stuff we came from took off down there or
tied into was fenced in the vicinity of the Carolina Road.
E,ven if the roadway, itself, did shift five or ten or 20 feet,
I doubt seriously that those monuments would shift, because
they are back off the road maybe 50, 60 feet, and in this area
right here the road doesn't come quite to the point that's in
the northeast corner of parcel 4. You see, there is a wedge
of land in there between the Carolina Road and this parcel 4
and the easterly part of parcel 3.
Q. Now, in running this western line of this entire prop-
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erty, did you find whe er the Bartenstein survey at any
point went on the west side of the top of the mountain?
A. It's r er difficult for a guy to say whether
page 375 ~ or not ano er surveyor went here or went theie.
I don't sta around him much, sir. I didn't see
any evidence of him ming down on the east side of the
mountain.
Q. East, or west?
A. Dic:l you say east.
Q. West.
A. Oh, I am sorry. What did you say about him going,
now?
Q. Did you find that his line was on the west side of the
mountain, or the east s de of the mountain 7
·
A. Well, it's pretty h rd to say.
Mr. Battle: It was n top of the mountain, wasn't iU
The Witness: Well, he put about five or six up on top
of the mountain, sir, a d you will never know which one you
are talking about if y u mention them.
·
By Mr. Kuykendall:
Q. What did you fin with reference to the pit that was
defined in one of these eeds as it related to the Bartenstein
line?
A. Sir?
Q. You remember th rock pit or quarry pit that you have
been talking about?
A. Well, there was reference made to a rock pit in the
lsh tract there that i west of the ridge.
Q. Yes.
page 376 ~ A. And i 's inside of the property line. That
would indi ate that our property line, that ·is,
the Ish property line es go west of the ridge there.
Q. And where is the artenstein line with reference to that

~'

.

.

A. I'd say it's consi erably east of it.
Mr. Kuykendall: I hink that's all.

By Mr. Battle:
Q. Well, just a min te.
even, didn't you?
A. Sir?

You went west of the rock pit,
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Q. Didn't you go west of the rock pit you have been talking about?
A. Yes, I did.
Q. The call was to the rock pit?
A. Not necessarily.
Q. Wasn't that the call in the survey you were following?
A. No, sir.
Q. In the deed?
A. No, sir, not that I recall.
Q. Are you sure of that?
A. It says west of the pit.
Q. I read this: "to a pile of stones at the pit dug west of
the top.''
page 377 ~ A. That's correct.
Q. And yet you went even west of that?
A. I went west of the top, but I didn'tQ. You went west of the pit, didn't you?
A. I went in the vicinity of the pit, sir.
Q. Didn't you go west of the pit?
A. Well, sir, that's a considerably hard answer to make.
You can go west of something or through it or east of it, or
in the vicinity of it. A pit wouldn't. necessarily be in the
same place as it was then.
Q. I am not talking about where it was then. You ran
the line on the ground, and you are an expert surveyor, and
can) you tell me whether or not that line went west of that
rock ·pit?
A. No, I can't, sir.
Mr. Battle: All right.
The Court: Mr. Rodgers.
The Witness: Yes, sir.
The Court: In running these lines and following the deed,
it called for the line with the top of the mountain. Do I
understand that you did not attempt to locate the crest?
The Witness: No, sir, I did not.
The Court: You went generally withThe Witness: Generally along the top of the mountain,
but I wasn't worrying about the precise crest of it, as far as
making a topogra1>hic survey.
page 378 ~ The Court: Why?
The Witness: Because I don't believe in the
early times anybody would have spent the money it would
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take to make a topographic survey to determine the precise
top.
The Court: Did you consider that was the correct line
where it was called for in these deeds that you were following?
The Witness : No, I believe they used the word ''crest''
and '' top of the mountain'' vaguely to mean in contrast of
being down in the bottom, down at Route 600. In other
words, they are either up on the mountain or down below,
but as far as being precisely on top of a rock or a line that
can be drawn down there to approximate the ridge, I don't
see how they can consider it that way.
The. Court: You recognized Mr. Bartenstein as a reputable
and qualified surveyorf
The Witness: Yes, sir.
The Court: Could you briefly, again, explain your differences as far as surveying the top of the mountain is concerned and his f
·
The Witness: Mr. Bartenstein, in principle, interpreted
the boundary line to be the precise top of the ridge. I tried
·. to adhere as closely as I could to the metes and bounds description, sir.

•
page 379

•

•

•

•

•

~

•

•

Mr. Battle: If the court please, we will desire to put
several deeds in the record to establish the plaintiff's chain
of title. We do not have immediately available certified
copies of all of those deeds. We are having them photostated, and we ask permission to file· those deeds toiuorrow
morning. They will be prepared tonight.· And at the same
time, in order to save time, we are perfectly willing to agree
that these gentlemen, if they have rested their case, mav also
file their deeds, and we will get them straightened out tonight. .
.' :Mr. Kuykendall: If Your Honor please, we are going to
object, frankly, to the filing. of any deeds in the chain of titlP.
of the plaintiff. We have some deeds we are going ·to file.
The Court: On what ground is your objection?
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Mr. Kuykendall: The plaintiff has rested its
page 380 ~ case.
.
· · · .
.
The Oourt: Is that the only ground that you
· have¥
Mr. Kuykendall : Well, yes. They can_'t establish their
case in rebuttal.
The Court: I understand these won't be offered until in
the morning.
Mr. Kuykendall: We will go ahead and introduce ours.
The Court: It is within the discretion of the court to
permit these if the court sees fit.
Mr. Kuykendall: I respectfully submit, Your Honor, that
the plaintiff cannot introduce evidence at this time to prove
an essential element' of their case after they have rested their
case.
Mr. Battle: It's always within the discretion of the court
to open their case if necessary, provided it doesn't injurP
anybody and nobody is taken advantage of.
Mr. Kuykendall: That is only, if Your Honor please,
where the plaintiff still has the affirmative and has not closed
its case.
The Court: I think perhaps I have seen cases that I am
going to check further tonight, where the defendant has
rested and the court has permitted additional evidence to
come in on behalf of the plaintiff, and we want to check the
law a little further tonight and hear your argument further
in the morning before these are admitted or refused .

page 381

•

•

•

•

•

•

•

•

•

•

~

Mr. Hall: Your Honor, at this time we wish to introduce
a deed made the 21st day of January, 1939, between Everett
M. Byrne and Nettie A. Byrne, parties of the first part,
and Harry J. Duffey, party of the second part.
The Court: Any objection¥
Mr. Battle: We don't object.
.
Mr. Hall: Mark it Defendant's Exhibit 28 .

page 382

•

•

•

•

•

•

•

•

•

•

~
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ROBERT M. BARTENSTEIN,
was recalled as a witness on behalf of the plaintiff, in rebuttal and, being previously duly sworn, was examinea and testified further as follows :
REBUTTAL DIRECT EXAMINATION.
By Mr. Perkins:
· Q. Mr. Bartenstein, looking at Defendant's Exhibit 1 over
in the northwest corner, I notice where Mr. Rodgers has
shown his line solid and your line as a broken line, that we
have a jog in the solid line and your broken line comes in
and terminates at a point in that job, is that correct, sir?
A. Yes, s-ir.
Q. Does that indicate a difference between the two surveys
at that point?
A. Yes, sir.
Mr. Kuykendall: Now, if the court please, this was all
gone into by Mr. Bartenstein when he was on the stand in
proof of the plaintiff's case. He dealt with that phase of the
property.
Mr. Perkins: If Your Honor please, at th~t particular
point the survey of Mr. Rodgers, the defendant brought that
up, and he had not testified before, and they brought up
matters that were different and showed differences from Mr.
Bartenstein 's work, and this is merely in rebuttal
page 383 ~ to those differences that had been brought about
by the testimony that has been given by Mr.
· Rodgers.
Mr. Kuykendall: If Your Honor please, the differences
are apparent, you can look at them, but if we are going to
permit this witness to go back over the ground and undertake
to justify his line, it's purely argumentative from then on.
Now, he has gone into that. fully.
Mr. Perkins: I believe you will find the testimony that
Mr. Bartenstein is going to give relative to this matter at
this time is entirely different from testimony-is not touch~
ing on testimony that he has previously given, sir.
Mr. Kuykendall: If it is dealing with this corner up here,
he has already testified about it, as I recall.
·
The Court: Well, I will permit him to testify on this matter. I don't know that it's proper rebuttal; I think it mfa;ht
be. After all, the only pro-per determination in the duty of
the court, as I see it, is to determine what the proper line is.
Unfortunatelv, there has been a good bit of lapse of time
since we had to recess this case because of the illness of
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counsel for the plaintiff. Now, I don't know that the plaintiff. should suffer for the illness of counsel. I, unfortunately,
have not been able to keep in mind all of the facts as well as
I might have had we continued immediately on with the case.
Unfortunately, it may be necessary to admit into evidence
certain facts that are not, or certain evidence that
page 384 ~ is not properly and truly rebuttal.
Mr. Kuykendall: Well, now, if the court
pleaseThe Court: I will try not to do that any more than necessary, but I think that this testimony is pertinent here.
Mr. Kuykendall: If Your Honor please, I do want to state
our position in the record, if I may.
The Court: Certainly.
.
Mr. Kuykendall: This is the point. We object to the.
testimony of Mr. Bartenstein, the surv:eyor, in attempting to
. justify the line that he has attempted to establish previously
in this case. I think that the only thing that he can testify
to at this time is with specific reference to some particular
matter that isn't supported by the fac.ts or the record. Now,
for the purpose of showing this jut on that particular corner
Mr. Bartenstein has alreaay dealt with that phase of the
case.
The Court: Well, Mr. Kuykendall, if the plaintiff didn't
call him, I think the court might call him to ask a number
of questions about this line along here, even though he dealt
with them in his examination-in-chief.
Mr. Kuykendall: I assume that Your Honor realizes, of
course, that we must object to any evidence going in that is
not strictly in rebuttal and that is designed to establish
the plaintiff's case in the affirmative.
The Court: I appreciate counsel's position; on the other
hand, I hope counsel for the defendants appage 385 ~ preciate the court's position in trying to determine what the proper boundary line is here; That
is the only thing that the court had in mind, is trying to
refresh its memory and to establish the proper boundary
line, and in doing that I certainly don't want to prejudice
the defendant's right in the slightest respect. If it is necessary to go over some of the evidence that would be properly
evidence in chief, I think that it would be to the advantage
of the court in determining that proper boundary line. I hope
it will not prejudice the defendants' rights. It's certainlv not
intended to do that.
·
Mr.' Kuykendall: May I make at this time objection, if
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Your Honor please, to any evidence that is not strictly in
rebuttal and that attempts to establish the plaintiff's .line
affirmatively~· either by the introduction of deeds or· additional :findings of the surveyor 7 I don't think it's proper
at this time, and if Your Honor is overruling my objection,
I'd like to respectfully except..
The Court: All right.
By Mr. Perkins:
.
Q. Mr. Bartenstein, with reference to that northwest
corner as shown on the Defend~nPs Exhibit No. 1, I believe
you have just stated that the survey of Mr. Rodgers is, in
your opinion, incorrect?
A. Yes, sir.
.
·
Q. What facts do you base that upon, sir?
page 386 ~ A. In discussing the RodgersMr. Kuykendall': I object t<> that question, Your Honor.
That is calling for argument and conclusion. I think if this
witness wants to state that he found a certain fact, I think
that would be proper, hut I think it is highly improper,
Your Honor, to put this witnes·s on and ask him to review the
testimony of Mr. Rodgers and then, in a sense, argue the
matter. He has already undertaken to establish the line as he
sees it from his own survey. If this is permitted, we can call
Mr. Rodgers· back and have him argue at considerable length
what he finds wrong with Mr. Bartensfein, and then Mr;
Bartenstein could come back in rebuttal to that, and the
thing would be unending.
The Court: It has always been within the discretion of
the court as to how much testimony the court wants to hear
on the matter, and I certainly want both sides to fully bring
out every aspect of its case that would be pertinent, and I
will permit Mr. Bartenstein to testify as to these various
lines here. I think, in the first place, they are proper rebuttal, and I think, in the second 'place, if they were not, it
might be helpful to the court to refresh its memory on that
phase of the testimony.
·
Mr. Kuykendall: I note an exception.
The Court: Certainly.
The Witness : This off set is not shown on any
page 387 ~ of my plats and does not abut the Jackson property. It is on the Rodgers line at a point away
from the corner of Jackson and had not been established by
me nor shown on my plats in the previous testimony. "r
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noted that jut and. was interested in how it came about. Mr.
Rodgers stated that he used the Tavenner survey as set
forth in the suit of Isk v. Jsh, and Neer v. Ish, and I have
pmrepared this Map No. 9, which shows that Tavenner survey .
drawn to scale in solid lines. Those solid lines cover tracts
No. 22, 23, 24 and · 25 of the Defendant's Exhibit No. 1.
The Tavenner survey was made in 1883, which is April of
1883, and as such it was one of the later surveys that had
been made of the mountain top.
. ., .
I therefore went back into the previous records in an .
effort to see if it conformed to the original divisions of the .. ·
property on the east side of the mountain shown as 22, 23, ·
24 and 25. If I may have Deed Book 16, page 62, Jacob Ish .
to Robert A. Ish. In building up the components that made
up the Tavenner_
The Court: I see from this Map No. 9, Mr. Bartenstein,
that you have made this this month. . You have gone out there
since this original testimony was taken and made this survey,
is that correct-made this plat?
The Witness: That is a plat from records, sir.
The Court: I. see. All right, go ahead.
The Witness: The Deed Book 16, page 62,
page 388 ~ describes a conveyance from Jacob Ish to Robert
A. Ish and reads in part as follows :
- ··
Mr. Perkins: I'd like to introduce that in evidence.
Mr. Kuykendall: You mean, that isn't already in evidence?
Mr. Perkins: I don't believe you put it in evidence. It's
one of the deeds in your chain of title.
Mr. Kuykendall: Your Honor, I object to the introduction
of this deed. It isn't the deed that we used, as I understandthat Mr. Rodgers used in fixing these lines. He used a deed
that called for 22 and 23, and I understand that this particular deed here relates only to a part of 23.
The Witness: But one of the pieces that made up Lot
No. 23.
Mr. Kuykendall: It's not rebuttal. There isn't anything
in the nature of this deed or what Mr. Bartenstein is sayingThe Court: How would this deed be rebuttal, · Mr. Perkins?
·
Mr. Perkins: Building up the conclusions which Mr.
Bartenstein is going to reach in rebuttal of the points established by Mr. Rodgers of the northwest point of the tract of
land owned by the Bull Run it is necessary in order to build
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up the record and show where that point should be by the
facts and by the record, it is necessary to bring
page 389 ~ in those parts of the record that ef:!tablish a point
that will be made.
Mr. Kuykendall: Exception, if Your Honor please.
The Court: Exception.
Mr. Kuykendall: Your Honor, I'd like further to make
objection to the introduction of this deed and this examination of this witness at this time in relation to Defendant's
Exhibit 1 in that the plaintiff can't establish the plaintiff's
-right in this case by any condition of the title of the defendant. They have to establish their own title affirmatively from
their own deeds and their own survey.
The Court: I don't know that that is the only purpose that
this deed is presented in evid~nce. It may be to impeach
Mr. Rodgers. It may be for that purpose.
Mr. Kuykendall: Even if it did, it wouldn't ·establish the
plaintiff's title or their line.
The Court: Are you taking the position that the plaintiff
is not .entitled to present any evidence at this time?
Mr. Kuykendall: I take the position they cannot introduce
any evidence at this time. that attempts to deal with the
title of the defendant or establishing the property lines
below the western boundary line of this property.
Mr. Battle: Can't contradict Mr. Rodgers?
· The Court : I don't agree with you.
Mr. Kuykendall: I just wanted to state my grounds m
. the record and note an exception.
page 390 ~

•

•

•

•

•

By Mr. Perkins:
Q. You may continue, Mr. Bartenstein.
A. "The said Jacob Ish having granted, bargained and
sold and by these presents do grant, bargain and sell unto
Robert A. Ish, his heirs and assig,ns, a certain tract or parcel
of land situated in Prince William County on the east side
of Bull Run Mountain and on the waters of Bull Run said
tract which said Ish purchased of Ephraim Garrison and
bounded as follows, to-wit: Beginning at Major Powell's
corner in Muschett's and Whiting's line, formerly Burrell's,
thence with said line' '-that is shown a1;i Ish 172 1/2 acres
in Deed Book 16, page 62. We begin at the northwest corner
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of this rectangle shown-northeast corner of this rectangle
shown in dotted lines around that notation, "Ish 172 1/2,
Deed Book 16, Page 62, Prince William County records.''
Q. Are you referring to Map 9?
A. My Map 9.
Mr. Perkins: Now, I don't believe that Map 9 has been
introduced in evidence, either. I'd like to ask that that be
introduced at this time.
Mr. Kuykendall: I object to the introduction of it for the
reasons I have heretofore set forth.
The Court: It will be admitted. Exception noted.
page 391 ~

•

•

•

•

•

By Mr. Perkins:
Q. Now you may continue, Mr. Bartenstein.
A. "formerly Burrell's, thence with said line South 22
degrees 45 minutes West 227 poles to Skinner's corner, thence
with his line North 82 degrees 15 minutes West 120 poles to a
stake near a large black oak stump and near the top of the
mountain, then North 18 degrees E 224 poles, touching near
the easternmost corner of John Warburton 's springhouse to
a heap of stones in said Powell's line, several trees, to-wit:
a Spanish oak, black oak and two chestnut oaks marked as
pointers, then with said Powell's line South 81 degrees East
135 poles to the beginning, containing 172 1/2 acres of
land.''
I drew that survey out in metes and bounds accurately
to scale and have platted it in that position on the Tavenner
survey. You may recall that the Tavenner survey required
503 and a fraction acres. This was 172 1/2 acres. The next
sale to Robert A. Ish was Deed Book 19, page 327, from
Charles Fenton Mercer.
Q. I hand you herewith deed dated December 31, 1846, between Charles Fenton Mercer to Robert A. Ish and ask that
that~can you give it to counsel one minutef (Handing.)
Mr. Perkins: I ask that that be introduced in evidence as
Plaintiff's Exhibit No. 17.
page 392 ~ The Court : It will be understood that your
objections and exceptions to the admissions of
these deeds will continue, if that is what you wish.
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Mr. Kuykendall:
to show that, sir..

•

All right, sir, I'd like for the record

•

•

•

•

The Witness : This is a conveyance made in 1846 between
Charles Fenton Mercer to Robert A. Ish which reads in part
as follows: '' the said Mercer hath bargained and sold,
aliened, released and confirmed and by these presents doth
bargain and sell, alien, release and confirm to the said Ish
two tracts or parcels of land lying and being .upon and on
the east face of the Bull Run Mountains in the County of
Prince William and State of Virginia between 3 and 5 miles
from the aforesaid Town of Aldie, one of which tracts of
land is that containing 256 acres, which the said Mercer
purchased of Nathaniel Skinner of Bull Run, being all wood
land at present, and the other being the 50 acres reserved
by the said Mercer out of his sale of the Warburton tract
to Augustus Zerega. For the boundaries more particularly
of each of said tracts reference may be had to said N. Skinner
deed to Mercer and Mercer's deed to Zerega, both being
duly recorded.''
Q. Can you locate the tracts conveyed by that deed on the
Map No. 9 which you have there, sir f
page 393 ~ A. Yes, sir, the 250 acres -was the 251 1/2-acre
tract conveying the Skinner division in Deed
Book 14, page 409, Prince William County records. The
50-acre parcel consisted of two tracts, one being a lot acquired by Mercer and Henderson from Garrison in a deed
that was recorded in Deed Book 5 of Prince William County
records. The other tract was an area of approximately 25
or 26 acres that was retained by Charles F. Mercer in his
sale of the Warburton tract to diZerega.
Q. Is that last-mentioned tract the triangle-shaped parcel
towards the north of the rectangular parcel you have prviously identified as the Ish land j
A. It is.
May I have Deed Book 8, pages 5, 6 and 7, Prince William
Countv records f
Q. Mr. Bartenstein, I hand you herewith an indenture
dated the 27th day of November 1920, between Richard H.
Henderson and Orr a Moore, his wife, of the one part, to
Charles Fenton Mercer.
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Mr. Perkins:
dence.

I ask that that deed be admitted m evi,.

•

•

•

•

'

The Witness: This indenture, made the ·27th of October, ·
1920, between Henderson and his wife to Mercer · states:
"that whereas, the said Richard H. and Charles
page 394 ~ F. purchased jointly three several tracts of land,
·
viz., one from Ephraim Garrison and Mary, containing 24 acres and one-fourth situate in the County of
Prince William and state aforesaid," that being that tract
there, (indicating) the tract shown as Mercer and defined
by the dotted line shown as, "Mercer 24 1/4-acre tract,"
-''by deed bearing date the 10th day· of January in the year
1814, recorded in said County of Prince William in Deed
Book 5, page 253, to which reference is had; also one other
tract from Burr Powell and Catherine, his wife, containing
275 acres, situate also in said County of Prince William
by deed bearing date the 27th day of October in the year 1813,
recorded in said County of Prince William in Book No. 5,
page 255, to which reference is had, also another tract" that
is not pertinent to this case.
Deed Book 5 was among those deed books that were destroyed and lost in the Civil War -in the Prince William
County records.

•

•

•

•

•

The Witness : Now if I may have the Powell deed.
Mr. Kuykendall: If Your Honor please, this
pag·e 395 ~ deed relates, if I understand correctly, to land in
Fauquier County.
Mr. Perkins: I believe, Your Honor, this deed mentions
the fact that there have been off-conveyances from a larger
tract of land of which this is the residue, the off-conveyances
being the Ish off-conveyance and this 24-acre Mercer off-conveyance for which there is no record to be found at the present
time, sir.
The Court: As I understand it, all of this morning Mr.
Rodgers gave testimony as to how this survey was built up,
and all of these deeds :pertain to land on the east side of Bull
Run Mountain and are to contradict the testimony given by
Mr. Rodgers. Is that correctly the purpose?
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Mr. Perkins: Yes.
The Court : I think they are properly in evidence.
Mr. Kuykendall: I haven't had a chance to check them,
and I realize that, Your Honor, and that was the reason I
asked, does this deed relate to any land in Fauquier County?
Mr. Perkins: Yes, sir, it does.
Mr. Kuykendall: I object to that.
Mr. Perkins: We have many deeds here that refer to land
in both counties.
Mr. Kuykendall: But he hasn't put them in to prove his
case, and he is establishing the land on the east side of the
mountain.
page 396 ~ Mr. Perkins: I am introducing this for boundaries, to establish the lines to land on the east side.
The Court : I could stop and study these deeds for an hour
or so, but I don't know that any good purpose will be served. I
will have to admit these in evidence at this time.
Mr. Kuykendall: If I understand counsel, then, the deed
is not introduced for the purpose of showing the location of
the land on the west side of the mountain?
Mr. Perkins: This deed-I believe I must explain what
the deed containes. The deed is a deed by which property on
the east and west side of the mountain is conveyed. However,
in this deed there is reference made to two off-conveyances
from a larger tract of land that this is the residue of, those
two off-conveyances being one, the off-conveyance to Ish just
referred to by Mr. Bartenstein and outlined on his Map No. 9
as a rectangular area., and the second, the off-conveyance to
Mercer of 24% acres indicated on that Map 9 and setting on
top of the Ish property which I have just mentioned, and this
deed refers to both of those off-conveyances and gives the
western boundary of those two parcels of land.
Mr. Kuykendall: And it is not offered, then, I understand,
to show the location of land on the west side of the mountain
or to prove title to the land on the west side of the mountain,
is that right f
Mr. Perkins: At this time, no, sir.
page 397 ~ Mr. Kuykendall: I object to the introduction
of it, if it's intended to be read for that purpose.
The Court: It is admitted at this time, as stated bv counsel. that it is introduced to contradict Mr. Rodgers.
·
Mr. Kuykendall: And not for the purpose of affirmatively
establishing title.
The Court: Any other purposes c.an properly be construed.
Mr. Perkins: That is a true and correct statement.
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By Mr. Perkins:
Q. Mr. Bartenstein, I hand you herewith deed dated Jannary 10, 1914, between Ephraim Garrison and Mary, his wife,
of the one part, and Burr Powell of the other part, which has
just been.introduced in evidence as Plaintiff's Exhibit No. 19.
A. This deed reads, in part, as follows : '' Paid by the said
Burr Powell at or before the sealing and delivery hereof, the
receipt whereof is hereby acknowledged, the said Ephraim
Garrison and Mary, his wife, have granted, barg,ained and
sold, aliened and confirmed and by these presents do grant,
bargain and sell, alien and confirm unto the said Burr Powell,
his heirs and assigns, iall that tract or parcel of land lying in
the counties of Fauquier and Prince William which was conveyed to the said Ephraim Garrison by John
page 398 ~ Crain and wife by deed recorded in Fauquier
County, excepting therefrom 127% more or less
acres conveyed to Jacob Ish and 24% more or less acres conveyed to Charles F. Mercer iand Richard H. Henderson, the
residue being bounded as follows, to-wit: Beginning at.a white
oak and the stump of a black. oak, corner to Owen and John
Sullivan and running thence South 81 East "-that is beginning at a point on this property over in Fauquier County'' 313.3 perches and thence with Lang,'' who is a predecessor in
title to Slater, "and Burch," who was a predecessor in title to
RussellMr. Kuykendall: I object to that.
By Mr. Perkins:
Q. Mr. Bartenstein, if you would only limit your testimony
to that portion of that line described in that deed that is the
western boundary line of the Ish and Mercer properties as
shown on your Map 9.
The Court: If it's only introduced for that, that would be
proper, not to go into this other phase.
The Witness: All right, sir. "to a large black oak stump,
thence North 18 East 149% poles to a heap of stones by a
chestnut oak and two bla'Ck oaks, corner to Mercer and Henderson," which is the corner here (indicating). We are coming
up with this Ish conveyance on the same bearing, North 81
East. '' thence North 81 West 51 poles to a pine in a ledge of
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rocks, corner also to the lot conveyed to the said
Mercer and Henderson, thence North 18 East,''
same parallel line as the original Ish line, '' 75
poles to a chestnut oak in said Powell's line, also a corner to
Mercer and Henderson's lot"---:-So we have three of those
corners defined in the Mercer and Henderson lot by the adjoining survey-'' thence North 81 West'' is the leading bearing going away.

page 399

~

By Mr. Perkins:
Q. And which direction is that going away?
A. That is going-away toward the Fauquier County side.
Q. Is that going away from the northwest corner of that
Mercer property which you show on Map 97
A. Yes, sir, as the 24%-acre tract. We didn't have a full
metes and bounds description of this Mercer tract. We did,
however, know that this line was running North 18 East and
this line was running North 18 East. We knew that this line
WlaS running North 81 West and that the original division line,
including the r.esidue of that line was running North 81 West.
The Court: When you say "this line", would you designate more specifically?
The Witness: The north boundary of Po:well 's purchase of
Garrison was running North 81 West, which proves that the
lines are parallel, the opposite sides of the land are parallel,
and therefore we have a parallelogram, and with a parallelogram if we know two sides, we can determine the
page 400} other two sides. From that we know that the line
is 8411-h feet on the south side of the Mercer 24thacre tract, therefore, it is 841112 feet on the north side of that.
So we have platted a parallogram using those metes and
bounds of adjoining owners and p1aced it in that position as
another composite part of the property, making up the Tavenner survey.
Mr. Kuykendall: If Your Honor please, I move to strike
that statement from the record and strike that whole plat and
deed from the record, because he is obviously going out of this
deed and looking .at other properties and trying to tie them in
for the purpose of showing what he conceives to be a perfect
solution, "we know·this and we -know that."
·. The Court: I think the motion should .be sustained, unless
you can explain how you did arrive at that.
Mr. Perkins: If I may ask some questions, please-
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By Mr. Perkins:
Q. Mr. Bartenstein, the deed which was introduced as
Plaintiff's Exhibit No. 19 calls for a line running northThe Court: ,Just how did you reach the conclusion that
you just made, Mr. Bartenstein?
The Witness : The Garrison property was parallel on its
lower side and parallel on its upper side; both bearings were
North 81 East.
The Court: From what deed did you determine that f From
what did you make that determination?
page 401 ~ The Witness: I have a-do I have another
deed on theBy Mr. Perkins:
Q. Read this description, and I read in this deed that you
just introduced, '' Beginning at a white oak and stump of a
black oak, corner to Owen and John Sullivan.'' Where was
Owen and John Sullivan's land, do you know?
A. It was in Fauquier County.
Q. '' thence South 81 East 313.3 perches and thence with
Lang and Burch.'' Where was the property of Lang and
Burch?
A. It w.as in this area (indicating). This was the Lang ,and
Burch property, and that was the line coming on across.
Q. "in all 470.8 perches to a stake near large black oak
stump, thence North 18 East 14~f~i poles to a heap of stones by
a chestnut oak and black oak, corner to Mercer and Henderson.'' Where is that line?
A. That's the· line beginning at this point and running up to
the Mercer-Henderson tract (indieating on Map 9).
Mr. Kuykedall: May I ask a question, Your Honor? Where
is the Garrison tract?
The Court : Yes, indeed.
The Witness: The Garrison tr,act was originally the 4,000acre-let me correct that. Crain bought the 4,000-acre
John Mercer tract. We are dealing with a George Mercer
tract of 4,000 acres. This is the John Mercer tract to the
north.
page 402 ~ Mr. Kuykendall: If Your Honor please, that
tract hasn't :anything to do with this property.
How far north is it?
.
The Witness: It begins at the Russell Jine, which was the
division of the 1,097-acre tract in phase 1 of my work ,and goes
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to the north and includes everything-that includes all of
your parcel No. 23 and property further to the north of that.
Mr. Kuykendall: That's exactly what I thought they were
driving at, Your Honor. They are dealing with property on the
west side of the mountain.
Mr. Perkins: No, siir, we are de,aling with the line on the
Defendant's Exhibit No. 1 running fromMr. Battle: I think I can straighten my friend out. If Your
Honor please, we don't contend that the line that we are discussing there right at the top of that little jut is on the east
side of the mountain or the top of the mountain, it's on the
west side of the mountain. That's on the west side of the
mountain, that's what we are contending. We are on the
west.
Mr. Kuykendall: I am saying that if counsel for plaintiff
want to deal in rebuttal with Defendant's Exhibit 1 and the
properties that are on the east side of the mountain, that is one
thing, but to go over and try to disprove the line by showing
that our computations on the east side don't jibe with what
they are developing on the west side of the mountain, it's not
proper rebuttal.
page 403 ~ The Court: But I think you should be aware
of the fact that these surveyors describe land that
does go over on the east side of the mountain and the west side,
also, and in discussing this matter I think counsel haveMr. Kuykendall: We have limited ourselves, Your Honor,
to the deeds, as I recall, to the properties that are strictly on
the east side of the mountain.
The Witness: Your Honor, we found that that deed I just
read, that this line which was the Ish purchase and which extended all the way through to the Powell line to the north was
North 18 East. This line was North 81 West. This line was
North 18 East, which made it parallel to the Ish line below,
and the over-all division line running through there was also
North 81, so we have two parallel sides, we have defined the
lines as being parallel in the survey.
The Court: In the survey in this deed that has just been
introduced?
The Witness: That deed, combined with the Ish deed. You
see, the records are destroyed, so we don't have the survey to
work from, itself, we have to piece it together from the adjoining surveys, and since it is a parallelogr,amMr. Kuykendall: Your Honor, the problem in this case is
the disputed property line.
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The Court : Exactly.
Mr. Kuykendall: And they have bad a chance
page 404 ~ to establish the location of that line when they in.
troduced their evidence. They did what they
thought was necess1ary, and they did what they thought was
sufficient to establish that line. We have undertaken to delineate that line in this court by building up the east side and
showing only ·the properties on the east side. They are trying
now to establish the lines by showing these contiguous tracts
on the west side and trying to tie them in with all these properties. Now, they had a chance to do that and didn't.
The Court: That is not as I understand the purp~se of th~
plaintiff here, Mr. Kuykendall. I agree with you that the plaintiff has put on its case as to what it conceived the line to be,
·and the defendant has put on its case as to what it conceived
the line to be. Under you,r theory there should be nothing further and the court should'decide the case on that basis, but as
I conceive it, all they hav~ a right to rebut is the defendant's
evidence and show that the line was testified to by the defendant was not the line.
.
Mr. Kuykendall: Now, as I underst.and Your Honor, you
are admitting this, then, solely for the purpose of permitting
them to disprove the line that we have established but not to
establish affirmatively their own line.
The Court: I am admitting this as rebuttal evidence of the
defendant's case. It might be to impeach the testimony of the
witness, Mr. Rodgers, Mr. Young, it may be to
page 405 ~ show tha.t the line differs from what the witness
has testified it to be.

•

•

•

•

•

•

•

•

•

•

page 406 ~

The Witness: All right, then, from the adjoining surveys,
that tract had to be a parallelogram of a certain dimension,
and it's drawn on that plat in its correct location in relation
to the Ish tr.act and the 251-acre Skinner tract. That was three
of the parcels, and we had one more parcel of land to identify
with the original Tavenner survey as used by Mr. Rodgers.
May I have the Mercer-di Zerega deed in Loudoun County?
Mr. Perkins: 1- offer this deed as Plaintiff's Exhibit 20.

226

Supreme Court of Appeals of Virginia

Robert M. Bartenstevn.
page 407
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By Mr. Perkins:
Q. Mr. Bartenstein, I hand you herewith deed dated October
9, 1845, between Charles Fenton Mercer of the one part and
Augustus Zerega of the other part, which has been introduced
as Plaintiff's Exhibit No. 20.
A. Now, in previous deed mentioned in Deed Book 19, page
327, there was .a note that there was a 250-acre Nathaniel Skinner property, the other being 50 acres reserved by the said
Mercers out of the Warburton tract to Augustus Zerga. That
50 acres is defined by this deed between Charles Fenton Mercer and Augustus Zerga of the City and State of New York,
which reads in part as follows: "hath bargained and sold to
the said party of the second part the following tracts or parcels of land lying and being in the Counties of Loudoun and
Prince William in the said State of Virginia in or near the
Bull Run Mountain and near the land in or about the town of
Aldie in said state sold by the said party of the first part in
December, 1842, to the said party of the second part, the said
tract or parcel of land being the three nearest tracts of four
that the said party of the first part holds to the said town
of Aldie, and described in Commissioner-" 35c.
The Court: I don't know how this is helpful. I certainly
don't see how this rebuts the testimony given by
page 408 r the defendant.
Mr. Perkins: I believe, Your Honor, the difficulty here is that it takes a while to build up these various
deeds which will come in and conclusively prove the location
that the defendant's west boundarv should be in this area over
here, over in the north end and, there is one-I think there are
two more deeds that tie into monuments that are up there in
.that .area, and he has to build up his background in order to g-et
to the point there to make it tie in. I regret that it takes so
long-, Your Honor; however, it is necessary, I believe.
The Witness: "and a third tract of land called Warburton
nlace. or Mount Warburton, on the east face of the said Bull
Run Mountain situated in the County of Prince William and
held by said Mercer as a farm and also as a support of wood
for fuel and fencing to the last-named tract of land, of the
said Warburton tract, containing 250 acres by said Commissioner's report, as well as by actual survey thereof, 50 acres
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of which are not included in this conveyance but at the southern end of said tract of land, the said tract of land, the said 50
acres shall be set off or separated therefrom by a line run
from the western boundary of said tract of 250 acres to the
eastern boundary thereof running along the foot of the said
mountain by a due east and west line from the west to the
eastern boundary aforesaid, to have and to hold,'' etc.
Mr. Mercer owned 275 acres in the Warburton
page 409 ~ tract, as has been set out, he owned 241Af-acre tract
that he bought from Garrison. When he sold the
Warburton tract to deZerega he retained 50 acres by a line
running due east and west from one side of Warburton on its
western extremity to its eastern extremity. Therefore, he cut
off this little piece to go with this other tract, which explains
why that little jut occurred. He was moving up that line in
order to get enough area left in there to add up to 50 acres
together with the Mercer 2414-acre tract. Therefore, the western boundary of the Warburton tract would establish where
that offset occurred, the eastern boundary of the property on
the west side of the mountain above the Jackson property
would establish where that offset occurred. Mr. Tavenner had
shown that offset and indicated that he went 150 feet beyond,
according to Mr. Rodgers survey-or 148.50 feet beyond where
that offset occurred.
Those parcels were all platted together, and they came up to
474 acres, as opposed to the 503 acres called for in the original
Tavenner survey, .and there appeared to be some disagreement
between the Tavenner survey and the component parcels
making up the Tavenner survey.
The Court: There appeared to be disagreement? If you
make a broad statement like that, you should explain it.
The Witness: Well, the Tavenner survey drawn to scale,
sir, in the dark lines is shown in this position. The dotted lines
shb'W the component parcels making up the Tavpage 410 ~ enner survey with the exceptio.n of this shown in
dotted, because it'B not pertinent. When you place
the dotted line of the north end of the Tavenner survey on the
western boundary of the Mercer tract and at the lower end
if you place the Skinner division survey at its southwest
corner in line with the Tavenner survey, you will note that
there is a fairly wide strip of land left on the eastern boundary in the vicinity of the so-called Patent Line. You will
further note that there are some discrepancies within those
lines, some minor discrepancies. That was what I had reference to.
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Will you give Judge Snead a copy of Map 11 f
Mr. Perkins: We are offering this Map 11 Mr. Bartenstein
is now holding in his. hands as Exhibit 21.

•

•

•·

•

•

Mr. Perkins: In order to complete this line of reasoning
that Mr. Bartenstein has drawn with reference to the western
boundary of parcel 23 as shown on Defendant's Exhibit No. 1,
with reference to this, I have two deeds that tie in here to the
properties that are shown on here as the di Zerega property
and Harri.s property that I might introduce at the same time.
Mr. Hall: Your Honor, I object to the introduction of this
diZerega deed. While there has been some mention·of the di.. ·
Zerega land, there has been no proof that dipage 411 ~ Zerega ever owned the land such as this.
Mr. Perkins: I believe if we will refer to the
deed of Tavenner in which we go back to our original monument that the defendant has been talking about at great length
this morning we :find that the reference is made there to diZerega thusly : '' Beginning at a pile of stones in the Enfield,
corner to Augustus Zerga.
Mr. Gore: That is Augustus Zerga.
Mr. Perkins: If the court wishes us to trace the title from
Augustus to Irvine diZerega and Martha diZerega, it can be
done, if they want to object to this.
The Court: Do counsel for the defendants object to it,
since it has been pointed out this morning?
Mr. Kuykendall: Your Honor, my objection goes to the
introduction of these deeds and this plat as Plaintiff.'s Exhibit
21 marked M.ap lt for the reasons heretofore assigned, and it
has no probative value and no relevancy to matters that were
dealt with by the defendant in the examination of either Mr.
Young or M_r. Rodg_ers and are not responsive to any of that
testimony.
·
Mr. Perkins: If Your Honor please, this deed, further in
answer to Mr. Hall's objection, refers to the fact that it corners with property of Ish, whom we are well acquainted with
in this case, and the objection that Mr. Kuykendall has made,
we have been over that several times before.
page 412 ~

•

•

•

•

•

The Witness : This Map No. 11 shows the north end of the
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Bull Run Development Corporation tr.act No. 23. It shows Mr.
Rodgers' line that runs in dashed lines. It shows the lines
having been run by me in dark, solid lines, and it shows in red
lines the deeds platted up as found and pointed out, explained
in Map 9 of my maps.
As the Tavenner survey has stated-may I have a copy of
that Tavenner survey, please-"to a pile of stones·"By Mr. Perkins:
Q. Mr. Bartenstein, you are now reading from Defendant's
Exhibit 13?
A. Yes, sir. This concerns the offset that we are discussing
here. Leaving the Jackson line at the extreme north end, it
goes south 771h East 2~ chains to a large chestnut stump,
thence North 33112 East 3 quarters of a chain to 0, a pile of
stones, di Zerega's corner.. 75 chains would be roughly 50 feet,
more or less, 49, something to that effect. That is the end of
that offset, and it's called for .as being Zerga's·corner, ''thence
with Zerega North 881h East 51.35 cha.ins to the beginning.''
That distance as shown on Mr. Rodgers' plat is
page 413. ~ 3389.13 feet.
Mr. Battle: What did the deed show?
The Witness: That deed is within four-hundredths of being the same call that he had for this line beginning at this
stone pile on the north side of Lot 23 and going to the northeast corner of Lot 23. However, it stat('ld that it ran with diZerega, and in the deed for diZeregaBy Mr. Perkins:
Q. Which deed are you referring to now, the Plaintiff's Exhibit No.A. Plaintiff's Exhibit No. 22. "Beginning at A, three
marked chestnut trees, corner to Oden, Summers and Enfield
tract, thence with said tract South 35~ degrees West 138 poles
to 2, a pile of stones by a small chestnut oak, a corner to Ish,"
which Mr. Tavenner was surveying the Ish property in the
suit of Ish versus Ish, "thence with Ish North 86 degrees West
192 poles to 3, a stake near a marked chestnut tree on east side
of road near top of the mountain-'' That 192 poles translates
into 3168 feet, as opposed to 3389 feet, speaking in round figures there, sir, which would indicate that there was a discrepancy in the call of diZerega's line and the call of Tavenner's
line.

•

.
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~
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By Mr. Perkins:
Q. Mr. Bartenstein, will you look up there and see if one of
those maps is ma-rked Plaintiff's Exhibit 21?
A. Yes, the Map No. 11 is marked 21.

•

•

•
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•

page 417 ~

The Court: Briefly, just start where you left off yesterday,
that's all that will be necessary, I think, Mr. Bartenstein,
please.
The Witness: All right, sir. We had established from records that the composite parts of the Ish property were set up
as shown on my Plat No. 11 marked in red lines, plus a small,
triangular tract on the north side of"my red lines on Map No.
11 marked '' 25 acres plus.'' This triangular tract was not
actually a triangle, because it came from the Warburton tract,
a large parcel of 275 acres that lay entirely to the north of the
lines marked in red on my plat. That 275-acre parcel was divided by a line running east and west. That was in accordance
with the Deed Book 4V's, page 3.34, Loudoun County records.
When they were adjusting the east-west division line on the
Warburton tract they had to move it to the north or south in
order to secure 25 acres.
The Court: What is this date on it?
The Witness: The latest description, sir, said the ·line
would be established so that 50 acres would repage 418 ~ main in the hands of Mercers. Mercer at that time
owned the 24%-acre tract as shown on the plat.
He owned all of the 275-acre tract. When he sold the 275-acre
tract, in the deed mentioned it stated that he would reserve
50 acres.
The Court: Would you tell us how this refutes anything
.
·
Mr. Rodgers said?
The Witness: It establishes the offset line in the Tavenner
survey as used by Mr. Rodgers. We have, on the ground and in
deeds ,and records, established the west boundary line of that
Warburton tract.
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The Court: I think your statement is too broad. I don't
think anything is established, Mr. Bartenstein. In your mind
establishes.
The Witness: That is what I intended to say.
The Court : Yes.
Mr. Kuykendall: Your Honor, may my objection of yesterday continue on through?
The Court: Your objection continues.
Mr. Kuykendall: And further, I'd like to say that I further object, because I think any recitations that are contained
in any deeds that we are not a party to are certafoly hearsay
and not binding on us.
Mr. Perkins: If Your Honor please, there are numerous
court cases in which they say these adjoining properties, if
boundaries are contiguous, evidence may be adpage 419 r mitted and heard in regard to the boundaries
called for in those deeds and descriptions and also
the cases as we go through are full of instances where the
court in boundary disputes feels it necessary on many occasions to listen to hearsay evidence of all kinds.
The Court: We are admitting the evidence. I am just trying to determine how it is going to be helpful. Maybe you can
bring that out.
Mr. Perkins: If Your Honor please, Mr. Rodgers in his
testimony stated that his northwest corner was a stone pile
with a stick in it.
The Court: Refer to Exhibit 1.
Mr. Perkins: Referring to the Defendant's Exhibit i, Mr.
Rodgers' Exhibit 1 indicates that that northwest corner is
west of the northwest corner of the survey prepared by Mr.
Bartenstein. Mr. Bartenstein 's northwest corner is on the east
side of that road, of a road that runs up in that a,rea. These
deeds that are being introduced will show to the court that the
northwest corner of the Bull Run property is properly at a
stone pile on the east side ofthe road, rather than a stone pile
on the west side of the road as used by Mr. Rodgers.
Mr. Kuykendall: Now, if Your Honor please, he is doing
just what I felt he was doing; tha.t is, trying to establish what
they claim to be the line, in rebuttal.
The Court: The fact that the plat, •itself, indipage 420 r cates that it is confirming Bartenstein 's points,
is that iU
Mr. Perkins: But, if Your Honor please, Mr. Rodgers in
his testimony testified that he found only one stone pile in that
area.
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The Court:

Go ahead. The court will hear what you have.

By Mr. Perkins:
Q. Go ahead, Mr. Bartenstein.
A. The offset shown on the Tavenner survey is the west
boundary of the 25-acre parcel of Ish property that was conveyed by Merceh to Ish. The west boundary of that 25-acre
parcel was only 49% feet long; according to Tavenner's survey, it was on the west boundary of the 275-acre Warburton
tract. We have the Deed Book 107, page 277, Fauquier County
records, of the adjacent owner to the Warburton line on top
of the mountain. We also have the deeds to the Royter tract. I
would like to read certain calls on the Tavenner survey in
relation to this line.
Q. Mr. Bartenstein, you refer to the Tavenner survey. Is
that the metes and bounds description contained in the Defendant"'s Exhibit No. 13?
A. Yes, sir. "* * * to I, the top of a large of rocks" on the
top of the mountain-that is the Mercer corner on the 24112acre tract-'' thence North 20 East 18.20 chains to M, a chestnut oak stump, ·sprouts growing round, largest
page 421 r one dead, thence South 77% East 2.25 chains to N,
a large chestnut stump,'' which we feel is the
corner to the Warburton tract, "thence North 33% East," on
the offset line . .See my Map 9. It's also shown on the other
plat-"75/100 chains to 0, a pile of stones, Zerga corner.''
Zerga is a predecessor in title to the Roysters.
Mr. Kuykendall: I object to that statement, if Your Honor
please. Move to exclude it from the record.
The. Court: That he is predecessor in title?
Mr. Kuykendall: Yes.
The Witness: Could I revise that to say, "tracts of land
shown on my plats"?
·
·
The Court: A.11 right, that previous remark is stricken.
By Mr. Perkins:
· Q. You may go on. I think you will be all right.
A. "* * * to 0, a pile of stones, Zerga corner." A.t that
point we find a pile of stones on the east side of the road.
'' thence with Zerga North 88% East 51.35 chains to the beginning, containing 503.IJt acres, being the same property
formerly owned by the late Robert A.. Ish."
I would like to emphasfae that at the north end of the short
offset line he cornered with Zerga.
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I would like to read from Deed Book 57, page 50, Prince
William County records, between Irvine diZerega
page 422 ~ and Martha diZerega, his wife, and William E.
Tyler of the other part.
Q. Is that Plaintiff's Exhibit No. 227
A. Yes, sir. "* * * to 2, a pile of stones by a small chestnut
oak, a corner to Ish.'' That is shown as the southeast corner
of the land shown as the Royster property on my Map 11.
'' * * * a corner to Ish, thence with Ish North 86 degrees West
192 poles to 3, a stake near a marked chestnut t>ree on the east
side of road near top of the mountain, thence North 29%
East 142 poles to 4, a pile of stones' '-we show the stone
pile on Map No.11 at the north end of that line. It comes up to
a stake on the east side of the road and then he runs with the
western boundary of the old Warburton tract to the s~one
pile.
I would like further to read from the survey contained in
Deed Book. 107 page 277.
The Court: Who are the parties Y
By Mr. Perkins:
Q. I hand you this Exhibit 23.
A. Exhibit 23, between William L. Elgin and Mary T. Elgin, his wife, of the :first part, and Floyd W. Harris of the
second part, which description reads, in part, as follows, com,.
ing up the mountain with a green line to DQ. Your green line on what mapY
A. The green line on my Map No. 11 being the
page 423 ~ northmost of those green lines-'' to D, a point 4
links South 32-02 minutes west of a pile of stones,
in top of the mountain, a corner to Tiffany,'' who owned land
to the northeast, "in W. E. Tyler's line (formerly Zerga's)."
That is shown as point 1 on my plat. "* * * thence along the
top of. the mountain, generally along an old road and along a
line of marked trees with said Tyler's line," which was shown
as formerly diZerega. We had indicated some of these trees on
that line that we found-"South 32 degrees 02 minutes West
29.74 chains to E, an old pi,le of stones on the east side of
road.'' W e·have a stone pile on the east side of the road in that
line of trees it called for-"an old pile of stones on the east
side of the road with chestnuts and gum pointers, this being
Tyler's southwest corner." Tyler, southwest corner (indicating). "Then South 68 degrees 2.3 minutes West 2.24
chains "-that line is going to the southwest-" 2.24 chains to
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F, a pile of stones, a corner to Gaines' tract (formerly the
S. 0 ..Sullivan tract) "-that pile of stones was found to be at
the point marked "Z" on Map No. 11-thence running to the
westThe Court: You say it was found to be. Have you been up
there since this testimony was taken on January and February?
The Witness: I have been up there both times, sir.
The Court: You have been up there and made this map
since the last testimony was taken?
page 424 ~ The Witness : The map has been prepared
since the last testimony was taken, yes, sir.
The Court: You have checked these points up there?
The Witness. : These points have been checked up there,
yes,· sir:
The Court : Since the case was tried last?
The Witness : We were retained to make the survey of
the Royster property before this case came to record. We
were in the proces of running that survey at the time this case
was in court. We have done some additional work since this
case was continued;
The Court: Now, in fairness to both sides, if Mr. Bartenstein continues with this testimony, I think it would be necessary to give Mr. Rodgers and the defendants a right to go
back. I don't think this recess should weigh entirely to the
advantage of the plaintiff.
Mr. Battle: You are about :finished with that feature of iU
The Witness: Yes, sir. ·
·
By Mr. Perkins:
Q. Do you have anything else to say with regard to that
particular point now, Mr. Bartenstein? You are just about
through, aren't you?
A. Just about. There is a stone pile at point Z, which is on
the west side of the road and which Mr. Rodgers
page 425 ~ used as his offset line, which I found to be the
Warburton line. He extended to the west 150 feet
beyond the corner, wheras, I found that he should have used
the stone pile on the east side of the road, come across 50 feet
to the south and then go to the west 150 feet, which would
have put him on the stone pile on the west side of the road,
rather than over on our property to the west.
Q. When you accomplished your first survey, had you found
those two stone piles then?
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A. We had found those two stone piles then.
Q. And that was done prior to this case-was that done
prior to this case being commenced, finding of those two stone
piles?
A. Yes, sir.
Q. All right, sir, and the location of them, again? Where
is the relative location of them with regard to the road up
there?
A. The stone pile in the Warburton line is on the east side
of the road and was corner to the diZerega tract originally.
The stone pile at the corner of the 2414-acre Mercer tract was
on the west side of the road.
Q. All right, sir, continuing on, yesterday we heard Mr.
Rodgers state that the only monuments that he found on the
western line of the Bull Run Development Corporation's property as shown on Defendant's Exhibit 1 was a
page 426 ~ stone pile at the northwest corner of that property
and then a stone fence at what has been ref erred
to as the Bell corner. In parcel No. 23 there is shown on Defendant's Exhibit 1 the northwest corner of that parcel and
then a line running North 17 degrees 26 minutes 1 second East
1201.20 feet. Now, sir, at the extremity of that line, the corner
of it away from the northwest corner, was there any monument found by you T
A. Yes, sir. You mean, on his line?
Q. Yes, sir, on his line.
A; No, sir.
Q. Now, sir, at that corner of your survey line as shown on
the Defendant's Exhibit 1, what monument was found?
· A. A ledge, a large ledge of rocks.
Mr. Kuykendall: If Your Honor please, he has gone into
all of this, ,as I recall his testimony.
The Court : I think he did, too.
Mr. Perkins: I did not recall this particular ledge of rocks
being mentioned. I just didn't recall that too much in the
prior testimony. Perhaps it's there.
Mr. Kuykendall: I don't see how this could possibly have
any relation to anything Mr. Rodgers said.
Mr. Perkins: Mr. Rodgers said he didn't find anything in
monuments there in his survey. This is rebutting his
testimony, that there is physical evidence, that they are
there.
page 427 ~ Mr. Kuykendall: That was all gone into before.
Mr. Bartenstein undertook to say what he found
in the way of monuments.
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Mr. Perkins: At that time we went into that we didn't
know Mr. Rodgers was going to come before the court and say
he found none exceptThe Court: You may ·proceed.
Mr. Kuykendall: All right, exception noted.
By Mr. Perkins:
Q. You found a ledge of rocks at that point?
A. Yes, sir.
Q. In the Defendant's Exhibit No. 13, the Tavenner survey,
how is that particular point described in that survey?
A. '' • • • to I, top of a large of rocks' '-it's spelled
1-a-r-g-e in this copy. It came from a hand-written deed.
Mr. Perkins: The photostatic copy of this Exhibit 13 which
has been presented by the defendants, sir. I believe the court
can look at that himself and determine the word that is used
there. I'd like to show this to the court (handing).
By Mr. Perkins:
Q. Now, sir, we referred to and have introduced Plaintiff's
Exhibit No. 19, which was the deed from Garrison to Powell
in which the western line of the Ish and Mercer properties as
shown on Map 11 was first described. In that metes and
bounds description how is this particular point
page 428 ~ referred to Y
A. As a pine in a ledge of rock, corner to the
lot conveyed to Mercer and Henderson.
Q. That deed was dated January 10, 1814. Now, sir, at that
point in Mr. Rodgers' survey is there a ledge of rocks as called
for in the Tavenner survey and this metes and bounds description in the Garrison-Powell transaction Y
A. No, sir.
Q. Coming to the Bell corner, Mr. Rodgers yesterday testified with regard to a rock wall. I wonder if you would describe
to the court the manner in which that rock wall lies in relation to Mr. Rodgers' line at that point Y
Mr. Kuykendall: If the court please, I could be mistaken,
but my recollection is that Mr. Bartenstein dealt with that
wall and particular corner in detail, as did Mr. Rodgers.
The Court: Yes, I recall that.
Mr. Perkins: All right, sir. I did not recall it so.
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By Mr. Perkins:
Q. Now, sir, yesterday Mr. Rodgers testified that at a
point just opposite the number 25 in parcel 22 his survey wen,t
west of a pit on the side of the mountain. Now, sir, I believe
at that point in Defendant's Exhibit No. 8, which I believe is·
the granddaddy deed for the property to the south, we find a
recitation to the effect that Mr. Lang had been
page 429 ~ conveyed ·property to the west side of the mountain, that Lewis Berkeley had been conveyed 220
acres on the east side of the mountain. Now, sir, I believe you
have a plat, your Map No. 5, which was.introduced in evidence
previously T
A. Yes, sir.
Q. I realize at this point that we have one point of repetition here, and I would like for you to again just show where
the Lang property is on that plat.
A. The Lang property is the Jackson-Slater tract, the land
shown as formerly Russell and the land shown as f ormerrly
Bell on my Plat No. 5.
Q. Do I understand, then, that the property shown as formerly Russell and formerly Bell was a part of the Lang property?
·
A. Yes, sir.
Q. And the Lang property as described originally in the
Defendant's Exhibit No. 8 is described as being on the west
side of the mountain T
A. Yes, sir.
.
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Mr. Battle: Now, if Your Honor please, we wish to ask
Your Honor to rule on the request that we made yesterday
with reference to the admission of these deeds in the chain of
title. As you suggested, we looked up a little law last night,
and all we have found confirms our idea, which I take is hornbook law, that it is well within the discretion of the court, and
in cases that we cited that were referred to yesterday where
evidence had all been closed and opened up again.
The Court: You have got the proposition if the defendants consider they would be prejudiced by the introduction
of the exhibits, I will hear argument.
Mr. Battle : I will say the sole purpose of this is not to
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throw any light on this at all, but the sole purpose is to show
our chain of title in the record.
Mr. Kuykendall: That is the reason, Your Honor, that we
object to the introduction of that testimony.
The Court: Whyt
Mr. Kuykendall: I don't understand that the plaintiff can
prove his case after he has rested and after the defendant
has gone into the matter on defense. The only
page 432 ~ thing we have gone into is the relation of the
property on the east side of the line and what we
claim is the location of the line, not their title.
.
The Court : If these deeds onlv relate to the title and do
not relate to the line, I do not see how they will be helpful.
Mr. Battle: All we want to do, we simply want to trace
our title back to show this is our land coming out of this common ownership.
The Court: It's not a question of possession, it's simply a
boundary line dispute, and whether the plaintiff has title to
this land, I don't know how it would help the court too much.
It is a question of what the boundary line between the nlaintiff and the defendant is. You say these deeds would not
affect that.
Mr. Battle: The decisions, if Your Honor please, seem to
indicate that the same rules apply that apply to cases of rejectment. I am not at all sure that the court has held that,
but it certainly hinted at that several times. In order to save
any question about that, we simply wanted to trace the chain
back to common ownership.
The Court: I don't know that it makes a great deal of
difference here, because we have no jury, and the jury
wouldn't be burdened with it.
Mr. Kuykendall: I'd like to point this out,
page 433 ~ please. The plaintiff tried this case, introduced
their evidence and said, "That's our case." The
defendant proceeded with the introduction of its evidence. It
was then stated that the plaintiff was not prepared to go ori
with the trial, and we had the understanding that the plaintiff
had rested, no further evidence would he presented for the
purpose of proving the plaintiff's case, and we would finish
what we had. Now, that is exactly what we have done, and
these gentlemen consider that these deeds are essential to
establish their title. And under the appeals in this jurisdiction, unless they show that thev own this land in dispute by
chain of title, they are not entitled to recover, and they want
to now prove that they own the property and establish their
0
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case in chief, and that is exactly the purpose of it. I object
to it. I don't think it is fair to the defendants to acquiesce in
this purpose that they will get other counsel when we were
prepared to conclude the case at that time.
The Court: Now, Mr. Kuykendall, of course, this case
is not a contest of the skill of the attorneys. If it were, it
would be a great deal more difficult to decide than it is now,
because I don't think the court should take advantage of the
illness of the attorney for the plaintiff here.
Mr. Battle: If Your Honor please, for the life of us we
can't see how they can possibly be prejudiced by this. There is
no difference in introducing them a month ago or
page 4.34 ~ introducing them today.
Mr. Kuykendall: But they weren't introduced
a month ago.
Mr. Battle: Suppose they had been; you are not prejudiced.
Mr. Kuykendall: If we are not prejudiced, it can't help
them. That's certainly a justifiable assumption. If the introduction of these deeds don't prejudice us, they can't help
them.
Mr. Battle: But the delay in introducing them doesn't
prejudice you.
Mr. Kuykendall: But it does. The plaintiff said they have
rested, and the defendants have gone on, and our defense has
been limited to what we consider to be a location of our land,
and they come back and say, "We want to prove the title
to our land,'' and consider that. essential. And I say they
haven't established the line, and they haven.'t the right now
to prove their title.
Mr. Battle: There are two contests of cases showing show. ing the order of introduction of evidence is in the discretion
of the court, and even after both sides rested.
The Court: Due to the circumstances here, the court will
permit the introduction of these exhibits.
Mr. Kuykendall: May I note an exception, Your Honor¥
The Court : Yes.
page 435 ~ Mr. Kuykendall: Now, if Your Honor please,
I would like to say this, that if these papers go in,
we then would like to offer some deeds in evidence without
abating our objection, if I may, and I think we are entitled
to that.
Mr. Battle : All right.
Mr. Kuykendall: No, without waiving our objection. I
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think we have a right under the circumstances to ask the court
that.
The Court: (Nodding affirmatively.)
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REBUTTAL CROSS EXAMINATION.
By Mr. Kuykendall:
·Q. Now, Mr. Bartenstein, when you prepared Plaintiff's
Map No. 5, which was introduced in evidence as Plaintiff's
Exhibit No. 10, you at that time had a copy of Defendant's
Exhibit 1, which is on the board here, didn't you?
A. No, sir.
Q. You- did not?
A. No, sir.
Q. Did you see a copy of Defendant's Exhibit 11
A. No, sir.
page 437 ~ Q. You saw it at the time this case was tried?
A. Yes, sir.
Q. Now, it is true, isn't it, that at the time you prepared
Plaintiff's Exhibit 10 that you had the boundary line survey
that was prepared by Mr. Rodgers?
A. Yes.
Q. So that you knew at the time you prepared your Exhibit 10, Map 5, the course of the western boundary of the
property in dispute as established by Mr. Rodgers 1
A. Yes, sir.
Q. And you then, with that information before you, proceeded to endeavor to establish the western boundary of this
property from an examination of deeds and other records and
from a survey and work in the field, isn't that righU
A. Yes, sir.
Q. And you platted what you found in the Clerk's Offices
and what you found in deeds and other records and then went
out into the :field for the purpose of establishing the line, is
that righU
A. Yes, sir.
Q. In locating this line or in an endeavor to establish the
line, the western boundary line of this property, you did so
with reg·ard to the line that had previously been established
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by Mr. Rodgers, didn't you, and you made notes of the differences between the lines that you fixed and the
page 438 ~ line that Mr. Rodgers established?
A. Yes, sir.
Q. And you endeavored to deal with those differences and
to justify the line that you had established as opposed to the
one Mr. Rodgers had established 7
A. Yes, sir. .
Q. And you were prepared to do that when you testified in
this matter on ,January 31, 1957, weren't you?
A. Yes, sir.
.
Q. Now, Mr. Bartenstein, I believe that at the time you did
the work, the initial work in your preparation for establishing
this line, you went over t,, cedain of the properties on the
east side of the mountain and examined records with relation
to those properties, didn't you 7
. A. Yes, sir, I examined the records.
Q. And you found courses and metes and bounds in various
deed dealing with the properties on the east side of the mountain, didn't you 7
A. Yes, sir.
Q. And you platted. those properties from those metes and
bounds descriptions, didn't you T
A. Yes, sir.
Q. And as a matter of fact, you platted the properties that
you testified about yesterday, that composed the Ish tract,
didn't you?
page 439 ~ A. Yes, sir.
·
Q. And concluded that the Tavenner survey
was the proper survey to follow, didn't you, at that time?
A. Sir, I used a combination of all surveys pertinent to the
lines. I never followed any one survey.
Q. Didn't you testify-see if I am correct about this-that
you found a difference in the boundaries of the smaller tracts
that we·nt in to make up this larger Ish tract about which you
have testified and found that some of them wouldn't close?
A. Yes, sir.
Mr. Battle: If the court please, following the example of
my friend, we are objecting to that as attempting- to crossexamine this gentleman upon . his original testimony, not
cross-examine him on his rebuttal testimony at all.
, Mr. Kuykendall: Governor :aattle, I respectfully take exception to that, because Mr. Bartenstein now says that Mr.
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Rodgers' survey based on the Tavenner finding is not accurate.
and can't be depended upon.·
Mr. Battle: He hasn't said that.
The Court: I submit to you that you are making too many
objections here, because we are trying the,case in the absence
of a jury. The court is supposed to have. some ide.a as to what
evidence is proper.
·
Mr. Battle: I submit this is the first objection
page 440 ~ we have made, Your Honor. I am simply following my friend's example.
Mr. Kuykendall: Well, tp.at 's a consolation.
.
·
The Court: Suppose you -proceed.
By Mr. Kuykendall:
.
.
.
. . ..
Q. Isn't it true, Mr. Bartenstein, that you took the position
that the Tavenner survey was the one that should be accepted,
rather than those smaller metes and calls in the various deeds
that went into the Ish tracU
·
The Court: Is your cross-examination on the testimony
taken on January the 31st, or given here yesterday?
Mr. Kuykendall: It's revealing, I think, Your Honor, and
deals with his testimony yesterday.
The Court: All right, go ahead.
The Witness: The only way I can answer that, sir, is that
a survey is evidence of where the boundary is supposed to be.
I mean, one point may be correct and the next one may not be
correct. There may be a mistyped de~d call, in one of the
surveys. Each line a.nd each corner hangs on its own. I didn't
attempt· to discount the entire Tavenner s11rvey becam:1e I
found tha_t there are several discrepancies in them. ·
By Mr. Kuykendall:
Q. I believe you stated yesterday that Mr. Rodgers' findings that that parcel of land containing 503.3 acres based on
the Tavenner survey could not be .accepted bepage 441 ~ cause vou, by your calculation, had reduced that to
something less than that, isn't that right f
A. I said that the component parts in their origin~} deed
·
descriptions added to 474.
Q. And you say that that should be accepted instead of the
Tavenner finding of 503 acres?
A. Oh, yes, sir, as far as we had bearings on the location of
this line.
Q. That's what we are talking about. The 503 acres puts
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the line where Mr. Rodgers says it is, if you accept that as a
proper acreag~, is~ 't that right?
A. Well, there could also be a discrepancy on the eastern
boundary of the Tavenner property.

•

•

•

•

•

Q. Isn't it true, Mr. Bartenstein, if you accept that area
containing 503.3 acres that you must then adopt the Tavenner
survey?
A. If you accept that area as defined by Tavenpage 442 ~ ner, I don't see where it had be~ring. You mean,
as defined by Mr. Rodgers.
Q. Will you point on Defendant's Exhibit 1 to the 503-acre
tract?
A. Yes, sir. It begins on the south side of 22 to what is
called the Patent Line, running with the west side of tract 16
to the point at the northeast corner of lot 23, then up to the
top of the mountain and following back to the northwest corner of 21.
. Q. All right, a;nd you ref erred to parcels 22, 23, 24 and 25
on Defendant's Exhibit 1?
.
.
·
A. Yes, sir.
Q. And that· contains, -according to the Tavenner ·survey,
503.3 :acres, didn't it?
A. Yes, sir, or three-quarters.
Q. Now, you said yesterday, if I understood correctly, based
upon your Map No. 9, Plaintiff's Exhibit 16, that the dotted
line represents the line established from these different surveys included within that tract?
A. The composite parcels making it up, yes, sir.
· Q. That is correct, and if you follow that, you get a different
acreage from the acreage found as a result of the Tavenner
survey?
A. '!'hat is correct, sir.
Q. Now, it's your view, as I understand, that
page 443 ~ Mr. Rodgers' :findings are in error, because you
say that the Tavenner survey cannot be accepted
and that you should look to the results of takin~ the components parts of that tract of land and following that survey.
. A. May I elaborate on that a bit, sir?
The Court: Go right ahead.
The Witness: The high set stone was not called for on
any previous survey. We don't know what survey established
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that high set stone. Now, if in these old surveys that I have
here in dotted lines that high set stone was established and-··_
let me bring that back. If they didn't use the same starting
point from the bottom of the mountain,· in other words, if we
use one surveyor's metes and bounds and another surveyor's
property marker and we have a difference in the surveys, then
we will arrive at the wrong conclusions at the termination of
that line.
By Mr. Kuykendall:
Q. Well, now, isn't '.J1avenner's survey the one that Mr.
Rodgers followed?
A. Yes, sir.
Q. And that's the survey that he used to establish the line,
isn't it?
A. Yes, sir, but it doesn't call for the high set stone.
Q. All right. Now, :when you previously testified, didn't you
. us,e the Taven.ner survey?
page 444 ~ A. I used it for all it was worth, sir~
Q. Didn't the Tavenner survey refer to that
stone, refer to that 16¥2 poles to the corner south of the stone Y
A. No, sir.
Q. It didn't
A. It referred to it as 16¥2 poles south of the corner of the
division of Enfield, and that division didn't refer to the stone.
Q. But it did ref er to 16112 poles south of the division 1
A. Of the dj.visi.on, yes, sir.
· ·
Q. Now, tp.e plaintiff introduced in this case Map 4, which
you used previously in testifying in this case?
A. Yes, sir.
Q. And I ask you whether you were referring to the Tavenner survey when you said this on page 55 of the record : '' This
survey agrees very closely, as you can see. The red line agrees
very closely in the size of the lines, etc., of the Rodgers survey.
We have reason to believe that since the .distances in most
part are exactly the same that this was· the basis for the
_Rodgers survey. I would like to point.out that we are using
that survey as agreeing with s.urveys in Fauquier County and
a:s· substantiating the lj_ne we ran." That is true, isn't it?
A. Yes, sh:.
page 445 ~ Q.. And the Tavenner survey agreed with your
findings at the time you testified before in this
matter,_didn't it, as you have shown them on that Map 4?..
A. There is agree~ent; we used portions of the Tavenner
survey.
· ··

Bull Run Development C9rp. v. Dorothy Jackson

245

Robert M.. Bartenstein.
Q. And you used that map for the purpose of showing how
you established your line and in what respect the Rodgers
line was off T
A. In part, along with other surveys, yes, sir.
.Q. And I believe that the Tavenner survey is contained in
Defendant's Exhibit 13, as I recall it. That's the Ish deedThe Court: That's the 503% acre tract, isn't it?
The Witness : Yes, sir.
By Mr. Kuykendall:
Q. Now, Mr. Bartenstein, when you testified in this matter
on J.anu_ary 31st at page 55 of the record you read certain of
the calls from th_e Ish deed, I believe T
A. Yes, sir, I believe I did.
Q. North 181,4, etc. Then you proceeded to compare the
calls in that deed with certain deeds that you found in
Fauquier County, did you T
A. Yes, sir.
.
Q. And didn't you say this, page .56, '' Our other checks on
the record indicated that these records were in
page 446 ~ agreement with each other, and they were in general agreement with previous records on both
sides of the mountain. It was the refore determined that they
were about the oldest records we had and as near as we could
get to the original division and would therefore be the most
desirable ones to use'' T
A. Yes, sir.
Q. And that's true todi:ty, isn't itT
A. Yes, sir.
Q. Now, Mr. Bartenstein, since the hearing in this matter
on January 31st and February 1st, I believe it was, have you
been back on Bull Run Mountain and these adjacent properties
to which you referred yesterday and located monuments on
the ground and run the lines to the properties about which
you testified yesterday?
·
A.. A survey was in the process of being run under my direction at that time while that case was in progress. I truly
can't answer that question in detail. It's possible, however,
that some of that line on he Boyter survey was run after the
deed-I mean, after the court case. I have been back up on
that mountain since that time looking over the property
corners.
· Q. Now, I want to ask you this: When you were dealing with
the Ish tract, will you state whether or not in drawing the
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dotted line on your Map 9 you went back on. the mountain and
located monuments called for in the deeds?
page 447 ~ A. No, sir.
Q. You made no attempt to?
. .
A. Well, just a moment, sir. Just a moment, sir. By the Ish
tract you mean the whole thing that was surveyed by Tavenner?
·
Q. That's right.
· ·
·
·
A. Oh, I stand corrected there, sir. I did.
Q. Since the hearing in this matter?
A. Well, just as I have explained it to you, I had a :field
party working on the job at the time.
·
Q. All right, now, let me ask you this. As I understand, you
found that that Ish tract which I refer to as 22 and 23 on
Defendant's Exhibit 1, which was the Tavenner surveyA. Yes, sir.
Q. -was composed of diffierent parcels of land for which
there were deeds with references in them as to metes and
bounds?
A. Yes, sir.
Q. Have you run those metes and bounds called for by
those several deeds that made up the Ish tract since the
hearing in this matter on February 1st?
The Court: What significance would that have, Mr. Kuykendall?
Mr. Kuykendall: Well, he is undertaking, Your Honor, to
say that Mr. Rodgers is wrong in his location of the line,
and I want to see what work he has done in demonstrating
that.
page 448 ~ The Court : All right.
· The Witness: May I answer tp.at this way,
sir : The Skinner ·tract, the Ish 172-acre tract and the Mercer
2414-acre tract all abutted the Jackson property. This 25-anda-fraction-acre W~.rburton tract didn'~ to'\].ch our property at
all, it was on the side of the Ish property,. but it cut off at that
offset.. So t~~tefore t~e work th3:t ~:'l:s don~· on the Boyter
property whrnh established-at ~hat .time I had to determine
some more about that Ish property, and _l:l,t that time I determhie~ that tlr.at cut-off'had·been ma.~e in that manne:r:.
By Mr. Kuykendall:
Q. All right, sir. Now, I am going t9 ask you the question
again. Did jou .run the line.s that wefe called _for .by {he deed.s
that went.in to make·up·that lsh tract, tracts 22 and 23, since
the hearing in this matter?'
. ,
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A. The north line of tract 23 was run by me during and
perhaps following this hearing.
Q. But you don't know whether you did since the hearing?
A. It could have been done, sir.
Q. But you don't know that you have?
A. No, sir, I don't know.
.
Q. Did you run any of the other lines that were called for
by the deeds that went in to make up tracts 22· and 23 known
as the Ish tract since the hearing?
A. No, sir.
page 449 ~ Q. So you don't know whether those lines actually run out to establish monuments, or even
whether they meet and close on the ground, do you?
A. You are speaking of the composite parcels of the Ish
tract?
Q. Yes.
A. No, sir.
Q. And if you were to run the line around parcels 22 and
23 known as the Ish tract, you would take the calls in the
deeds, and if they didn't close, you would make adjustments
to. fit monuments and well established,' observable monuments
on the ground, wouldn't you?
A. And all deeds and surveys pertaining to those lines.
Q. And if in running those lines c.alled for in the deeds that
made up the Ish tract you couldn't :find monuments to justify
your calls in the deed or you couldn't find some evidence to
justify that, would you be satisfied with that?
A. You mean, if I ran a 503-acre tract and couldn't :find any
monuments at all, sir?
Q. If you couldn't take each one of those deeds that made
up the Ish tract and run the lines and find justification for
those lines on the ground, would you adhere to that line ct;illed
for in those deeds?
· .
A. No, sir, I would take all of the deeds pertaining to it
and arrive at my judgment of where everybody
page 450 ~ had intended for it to be.
.
. Q. And isn't that what Mr. Tavenner did when
he ran it?
A. Very possibly, sir.
Q. And you are willing to concede, I assume, that Mr.
Tavenner did run the lines on the grcmnd?
A. Yes, sir.
Q. And you didn't?
A. You ri1ean, on the hypothetical case we ,were just speaking of?
·
·
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Q. I am talking about the particular, individual traets that
go into the Ish tract and to which you referred yesterday. You
didn't run the lines according to those deeds?
A. Only where they abutted the property I was making a
survey of.
Q.. You can't justify a line on one side without tieing. it in
with the others, can you T
A. Well, of course, that could be an unending process, sir.
You have to use the information available concerning the
particular line you are running.
Q. Well, Mr. Bartenstein, it's your view, as I understand
it, that Mr. Tavenner's survey is wrong and that Mr. Rodgers
the ref ore is wrong because he relied upon the Tavenner
survey?
A.. It's my view, sir, that there have been several locations
·
of the so-called Patent Line. Mr. Tavenner had
page 451 ~ one, the Ish survey had another and perhaps Mr.
Rodgers had another.
·
Q. Is it your statement that Mr. Tavenner's survey cannot
be accepted, hence, Mr. Rodgers' survey is wrong?
· A. My statement was, repeating what you sa.id, sir, that
Mr. Tavenner's survey could not be accepted, hence, Mr.
Rodgers' survey is wrong?
Q. T_hat is correct, that ·is what you said yesterday, in
effect, isn't it T
Mr. Battle: If the court please, I don't recall any such
language as this.
The Court: He put that in the form of a question: "Is that
what you said T" I don't recall that it was, don't know that it
was. You might answer that.
The Witness: A survey line is wrong, perhaps, on occasion, but a whole survey is never wrong. It's evidence of'where
the lines are.
By Mr. Kuykendall:
Q. You think that the Tavenner survey is pretty good
evidence of where the line in dispute .is on the north end of
the Bull Run prQperty, then, don't you T
A.. Yes, sir, the offset falls in at the correct spot.
Q. And the Tavenner survey is a clearly defined survey
and is one that the court could well rely upon Y
A.. It calls for monuments that are in some areas.
Q. And you didn't find any monuments on the
page 452 ~ ground in running the surveys to the properties
the component properties that made up th~ Ish
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tract that would tend to offset the validity of that Tavenner
survey?
A. Well, your high set stone that you referred to that was
referred to also in the di Zerega property, the line in the
Tavenner survey _went with di Zerega and at different calls
from the di Zerega survey. In that particular case there was
a conflict between the Tavenner survey and the survey of
adjacent owners and monuments.
Q. Have you looked for that high set stone?
A. I have seen it, yes, sir.
Q. Since the hearing in this matter?
A. I believe, sir, that I ran the survey over that high set
stone prior to this hearing.
Q. Have you seen that stone, you say?
A. Since?
Q. Yes.
.
A. Yes, s~r.
Q. Did you see it before the hearing?
A. Yes, sir.
Q. And didn't you find that that was at the location of a
point of the division of the Enfield tract?
A. Yes, at the proper distance, I guess so.

•

•

•

•

•

•

•

•

•

•

page 453 ~

Q. Now, Mr. Bartenstein, yesterday, if I recall correctly,
you referred to the Garrison property?
A. Yes, sir.
Q. And you endeavored to plat certain deeds relating to
the Garrison property for the purpose of showing that the
line on the northern end on that property as established by
·-'
Mr. Rodgers was incorrect, isn't that right?
A. Yes, sir.
·
Q. Did you examine, go through the whole chain of title to
the Garrison property in that effort to show .that the lines
established by Mr. Rodgers were incorrect?
A. You mean, in my testimony, sir?
Q. Yesterday, yes, sir.
A. I went through the pertinent portions of it to show the
size ·and description of the 2414-acre tract.
Q. Now, part of that in the G,arrison property was sold to
-Ish, isn't that right?
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A. Yes, sir.
.
Q. You couldn 'Uind a deed for the conveyance of Garrison
Jp Ish, could you 7 .
.
A. No, sir. I found a reference to that sale, however.
Q. You didn't find any deed, and you didn't
page 454 ~ find any metes and bounds that delineated the
.
particular tract of land that was sold by Garrison
to Ish7
A. In the deed from Jacob Ish to Robert I. Ish it refers to
a certain tract of land having for~erly been Garrison property of a certain description..
,
Q. But you never actually located the Garrison property by
prior deed 7
·
··
·
A. The deed book it was supposed to be in was destroyed,
Deed Book 5 of the Prince William County records.
.
· · Q. Now, you were unable to find a deed relati~g to that
24112-acre parcel of land abou,t which you testifi~d yesterday 7
A. That, again, is referred to ·as being recorded in Deed
Book 5.
Q. And you couldn't find iU
A. No, sir.
· ·
·
·
,
Q. So there is no record from which you could establish the
24112-acre tract 7
A. I have the information, which is ample for a surveyor,
to establish the si~e of that parcel from the adjacent descriptions.
Q. You did that by computations?
A. Yes, sir. ·
Q. How far back did you go in establishing lines to properties and building up to that in order to make those
.
. ·
page 455 ~ computations,
A. Previous deed of Ephraim Garrison to. find
the old tract, the Ish deed to find the 172-acre survey off, the
Garrison to Powell survey showed the two sides of the 24-acre
parcel, and in those three plats and based on the metes and
bounds calls, it's a very simple mathematical figure-geometric figure, parallelogram, two sides given.
Q. You,.- of course,· didn't attempt to · establish your line
on that basis. did you,· on the research that you made in relation .to that 24-acre tract?
...A.. The Garrison-to-Powell survey defined those corners
by metes and bounds and ,g-ave the monuments. · ·
Q. Now, Mr. Bartenstein, as I understand ·your effort io
demonstrate the fallacy of Mr. 'Rodge·rs' survey is based upon
.an examination of the de·eds and the.. pla!H1;1-g_ of those deeds,
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and you did not examine the work on the ground to see
whether it actually worked out as you have said that it does T
A. The lines that I have marked on the sides have been
run on the ground by me and all deeds having any bearing on
those have been used in the survey. . Some of the plotting o;ff
on the southeast side of my Map No. 9 is record plotting. In
fact, my entire Map No. 9 is simply a plat from re~ord.
Q. That's what I asked you. What you found in the records
is not demonstrated to be accurate on the ground, is iU
A. Not of necessity, no, sir.
page 456 ~ Q. Well, it wasn't, was. iU
A. In the course of platting it, it wouldn't be
demonstrated that it was accurate;
Q. And you lfave not gone on the ground and demonstrated
the accuracy of that plat, have you, based upon what you
found in the records Y
·
A. Only those portions of it that join either the Jackson
property or the Boyter property.
Q. Now, what portions were those?
A. Well, of course, that would be the line all the way up to
the north end and then down.
Q. You had done that before you testified previously in this
case.
A. I see. Well, then, the line running down was done-you
asked me, sir, if I had run the stuff on the ground?
Q. Yes.
A. And to confirm these deeds. Well, I did run that, regardless of when I ran it, and confirmed those.
Q. I am talking about these deeds that were put in yesterday and about which you have testified. You didn't go on
the ground and run the lines on those properties to see
whether the calls in those deeds were accurate Y
A. No, sir, not all of them, just the ones that were abutting
me.

page 457

The
Mr.
The
Mr.
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~

Court: Is there anything further, gentlemen?
Battle: We want to introduce these deeds.
Court: I understand, but they have been accepted.
Kuykendall: I believe, as we indicated before, the
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court was going to let us put these other deeds in without
waiving our objection, if the plaintiff is permitted to put in
deeds.
The Court: That completes the case, after these deeds have
been put in?
Mr. Kuykendall: I think so. I would like to confer just a
moment with Mr. Rodgers.
page 458

~

•

•

•

•

•

The Court: We will set Tuesday, June the 18th for view
and final argument.
·

•

•

•

•

•

A Copy-Teste:

H. G. TURNER, Clerk.
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