IN THE

Supreme Court of Appeals of Virginia
AT RICH}IIOND

Record No. 6563

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Monday the 9th day of January, 1967.
HAROLD A. SAUNDERS, JR.,

Plaintiff in error,

against

BRENDA S. BULLUCK, AN INFANT, WHO SUES
BY JESSE WILLIAM BULLUCK:, III, HER
HUSBAND AND NEXT FRIEND, AND CAROL P.
RITTENHOUSE,
Defendants in error.

From the La'v and Equity Court of the City of Richmond
Alex H. Sands, Jr., Judge

Upon the petition of Harold A. Saunders, Jr., a writ of
error and S'ltpersedeas is awarded him to a judgment rendered
by the La'v and Equity Court of the City of Richmond on
the 5th day of July, 1966, in a certain motion for judgment
then therein depending, wherein Brenda S. Bulluck, an infant,
etc., was plaintiff and the petitioner and another were defendants.
And it appearing from the certificate of the clerk of the
said court that a suspending and supersedeas bond in
the penalty of sixty-five hundred dollars, conditioned according to la"r, has heretofore been given in accordance with the
provisions of sections 8-465 and 8-477 of the Code, no additional bond is required.
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AT RICHMOND

Record No. 6564
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Monday the 9th day of January, 1967.
Plaintiff in error,
CAROL P. RITTENHOUSE,
against
BRENDA S. BULLUCK, AN INFANT, WHO SUES
BY JESSE WILLIAM BULLUCK, III, HER
HUSBAND AND NEXT FRIEND, AND HAROLD
A. SAUNDERS, JR.,
Defendants in error.

From the Law and Equity Court of the City of Richmond
Alex H. Sands, Jr., Judge

Upon the petition of Carol P. R-ittenhouse a writ of error
and supersedeas is awarded her to a judgJ.nent rendered by
the Law and Equity Court of the City of Richmond on the
5th day of July, 1966, in a certain motion for judgment then
therein depending, wherein Brenda S. Bullock, an infant, etc.,
was plaintiff and I-Iarold A. Saunders, Jr., and the petitioner
were defendants.
And it appearing from the certificate of the clerk of the said
court that a suspending and S'ltpersedeas bond in the penalty
of sixty-five hundred dollars, conditioned according to law,
has heretofore been given in accordance with the provisions
of sections 8-465 and 8-477 of the Code, no additional bond is
required.
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RECORD

•
page 17
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INSTRUCTION NO. 1-B

The Court instructs the jury that you are the sole judges
of the credibility of the witnesses and in determining the
'veight to be given to the testimony of any 'vitness, you may
consider the appearance and demeanor of the 'vitness, his
bias or prejudice, if any, his n1anner of testifying, his candor
or lack of it, his interests in the result of· the litigation, his
opportunity for kno,ving the truth, and all other facts and
circumstances appearing in the trial, and give credit accordingly.

G.
page 18

A. H. S., JR.
~

INSTRUCTION NO. A

A verdict n1ust not be based in whole or in part upon
surmise, conjecture or sympathy for any of the parties, but
must be based solely upon the evidence and the instructions
of the Court.

G.
page 19

A. H. S., JR.
~

INSTRUCTION NO. I.

Tl1e term "preponderance of the evidence" does not necessarily mean the greater number of 'vitnesses, but Ineans
the greater weight of all the evidence. It is that evidence which
is most convincing and satisfactory to the minds of the
jury. The testimony of one witness in whom the jury 11as
confidence n1ay constitute a preponderance.

A. H. S., JR..

G.
page 20

~

INSTRUCTION NO. 2

"Negligence" is the fai1ure to do 'vhat a reasonable and
prudent person 'voulJ ordinarily have done under the circumstances of the situation, or doing 'vhat such a person
would not have done under the existing circumstances.

G.

A. H. S., JR.
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INSTRUCTION NO. 3

"Reasonable care" or "Ordinary care" is a relative term,
and varies with the nature and ehararter of the situation to
which it is applied. The an1onnt or degree of diligence and
caution 'vhich is necessary to constitute reasonable or ordinary
care depends upon the circtnnstances and the particular surroundings of each specific case. The test is that degree
of care which an ordinarily prudent person would exercise
under the same or similar circumstances to avoid injury to
another.

A. H. S., J·R.

G.
page 22

~

INSTRUCTION NO. 4

"Gross negligence" is that degree of negligence which shows
an utter disregard of prudence amounting to complete neglect
of the safety of another, such as to be shocking to reasonable
men.

G.
page 23

A. H. S., JR.
~

INSTRUCTION NO. 5

The "proximate cause" of an event is a can.:;e 'vhich, in
natural and continuous sequence, unbroken by any efficient
intervening cause, produces the event, and without which
the event would not have occurred. It is an act or omission
which immediately causes or fails to prevent the event; an
act or omission occurring or concurring 'vith another act,
without 'vhich the event would not have occurred, nonvithstanding such other act: provided such event could reasonably
have been anticipated by a prudent n1an in the light of attendant circumstances.

A. H. S., JR.

G.

page 24

~

INSTRUCTION NO. 7

It is the duty of the operator of the Rittenhouse motor
vehicle to exercise ordinary care :
l. To keep a proper lookout;

2. To keep her vehicle under proper control;
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3. To operate her vehicle at a reasonable speed under
the circumstances and traffic conditions then and there
existing.

And if you believe fron1 a preponderance of the evidence
that the defendant, RITTENHOUSE, failed to exercise ordinary care in the perforn1ance of any one or more of the
foregoing duties, then she was neg1igent; and if you further
believe from such evidence that any such negligence was a
proximate cause of the collision, then you shall find your
verdict in favor of the plaintiff against the defendant, Rittenhouse.

G.
page 25

A. II. S., JR.
~

INSTRUCTION NO. 11

It was the duty of the defendant, RI'JlTENI-IOUSE, not to
stop her motor vehicle on the highway in such rnanner as to
in1pede or render dangerous the use of the highway by others,
except in the case of an erncrgrncy as the restdt of an accident
or mechanical breakdown.
And if you believe frorn a preponderance of the evidence
that the defendant, RIT'l~ENHOUSE, violated the fo-reoing
duty, then she was negligent; and if yon further believe from
such evidence that any such negligence \Vas a proximate cause
of the collision, then you shall find your verdict in favor of the
plaintiff against the defendant RITTENIIOUSE.

G.
page 26

A. H. S., JR.
~

INSTRUCTION NO. 12

The defendant, RITTENHOUSE, owed the duty to exercise
ordinary care under the existing circun1stances, not to obstruct the highway in such a manner as to be a source of
potential danger to the traveling public, and if you believe
from a preponderance of the evidence that the defendant,
RITTENHOUSE, failed to exercise ordinary care in the
performance of tlte foregoing duty, then she was negligent,
and if you further believe from the evidence that any such
negligence 'vas a proxilnate cause of the collision, then yon
shall find your verdict in favor of the plaintiff against
the defendant RITTENHOUSE.
G.

A. H. S., JR.
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INSTRUCTION NO. 8

At the time and place of the collision involved herein it
was the duty of the defendant, SAUNDERS, to perform each
and all of the following duties :
1. To keep his vehicle under proper control;
2. To keep a proper lookout;
3. To operate his vehicle at a reasonable speed under all
the circumstances and traffic conditions then and there
existing and in no event in excess of 55 m.p.h., the
I posted speed limit.
\ 4. To use his brakes in the exercise of reasonable care to
avoid running into another vehicle.)
And if the jury believes from a preponderance of the evidence that the defendant, SAUNDERS, failed to perform
any one or more of the aforesaid duties, then he 'vas guilty
of negligence and if you shall further believe such negligence
under the circumstances; then and there existing, showed an
utter disregard of prudence amolmting to complete neglect
of the safety of ~e plaintiff, such as to be shocking to reasonable men then the defendant was guilty of gross negligence;
and if you further believe that such gross negligence was a
proximate cause or efficiently contributed to cause the collision, then you must return your verdict in favor of the
plaintiff against the defendant SAUNDERS.

G.
page 28

A. H. S.,
~

Jl~.

INSTRUCTION NO. 6

Where a separate and independent act or acts of negligence
of one party and gross negligence of the other party are the
direct cause of injury to. a third person, she may recover
from either or both parties. And in determining the liability
of either of two parties where tl1e negligence of one and the
gross negligence of the other combine to proximately cause
an injury, the comparative degrees of their respective negligence are not to be considered, each being liable for the wltole
even though the negligence of the other contributed in a
greater degree to cause the injury. .
And if you believe from a preponderance of tl1e evidence
that the defendant, Rittenhouse, was negligent and the defendant, Saunders, was grossly negligent, and that such negligence of each concurred together and jointly proximately
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caused the collision, then you shall return your verdict in
favor of the plaintiff against both defendants.

G.
page 29

A. H. S., JR.
~

INSTRUCTION NO. B

In the present case the plaintiff 'vas a guest passenger in
the autmnobile operated by the defendant Saunders, and in
such a case in order for the plaintiff to recover against the
defendant Saunders the burden is upon the plaintiff to prove
by a preponderance of the evidence that the defendant Saunders was guilty of gross negligence-namely, the degree of
negligence which shows an utter disregard of prudence
amounting to complete neglect of the safety of another, such
as to be shocking to reasonable men, and that any such
negligence was a proximate cause of the accident.
Ordinary or simple negligence is a failure to exercise that
care which a reasonably prudent person 'vould have exercised
under the same or similar circumstances; and a 1nere failure
to skillfully operate an automobile under all conditions, or to
be alert and observant, and to act intelligently and operate an
!automobile at a low rate of speed may, or may not; be a
failure to do what an ordinarily prudent person 'vonld have
done under the circumstances, and thus amount to ordinary
negligence; but such lack of attention and diligence, or mere
inadvertence, does not amount to gross negligence.
And even though the jury n1ay believe from the evidence
that the defendant Saunders 'vas guilty of some negligence,
nevertheless if the jury are uncertain as to whether gross
negligence, as hereinabove defined, has been proven by a
preponderance of the evidence, or if you believe
page 30 ~ that it is just as probable that the defendant
Saunders was not guilty of any such gross negligence as it is that he 'vas, then you shall return your verdict
in favor of the defendant Saunders.

G.
page 31

A. H. S., JR.
~

INSTRUCTION NO. C

It was the duty of the defendant Rittenhouse not to stop
her motor vehicle on the higlnvay in such 1nanner as to impede
or render dangerous the use of the highway by others.
And if you believe from a preponderance of the evidence
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that the defendant Rittenhouse violated the foregoing duty,
then she was negligent; and if you further believe from such
evidence that any such negligence 'vas the sole proximate
cause of the collision, or that it combined 'vith the simple
negligence of defendant Saunders proxin1ately to cause the
collision, then you shall find your verdict in favor of the
defendant Saunders.

G.
page 32

A. H. S., JR.
~

INSTRUCTION NO. D

If you believe fr01n a preponderance of the evidence that
the defendant Rittenhouse 'vas negligent, then an interven. ing cause does not operate to exempt her from liability if
such intervening cause was either put into operation by her
negligence or if it was foreseen or reasonably 1night have
been foreseen by her. In order to excuse any such negligence
of the defendant Rittenhouse, such intervening cause must
so entirely supercede the operation of her negligence, if any,
that it alone caused the collision 'vithout any such negligence
of the defendant Rittenhouse contributing thereto in the
slightest degree.

G.
page 33

A. H. S., JR.
~

INSTRUCTION NO. 1-A

The Court instructs the jury that no presun1ption arises
that the defendant, Carol Rittenhouse, was guilty of negligence upon a 1nere sho,ving that an accident occurred 'vithout
1nere, but the burden is upon tlw plaintiff, Brenda S. B~tllock,
to establish by a preponderance of the evidence that the
defendant, Carol Rittenhouse, was guilty of negligence 'vhich
was a proximate cause of the accident. The Court further tells
the jury that this l>nrdPn never shifts to the defendant but
rests upon the plaintiff throughout the entire trial and at
every stage thereof.

G.
page 34

A. I-I. S., JR.
~

INSTRUCTION NO. 1-C

The Court instructs the jury that if you believe frmn a
preponderance of the evidence that the defendant, Carol
Rittenhouse, operated her vehicle on the highway in such a
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n1anner as to hnpede or render dangerous the use of the
higlnvay by others then she was negligent, and if you further
believe that the defendant, Harold A. Saunders, Jr., became
aware or by the exercise of reasonable care should have been
aware of the existence of such danger, and thereafter that the
said Harold A. Saunders, Jr., by an independent intervening
act or acts of negligence operated his vehicle in a manner
'vhich was the sole proxilnate cause of the collision, and that
Carol Rittenhouse, in the exercise of ordinary care could not
reasonably have foreseen such intervening negligent act or
acts of I-Iarold A. Saunders, Jr., then the negligence of the
defendant, Carol Rittenhouse, if any, became merely a cir-.
cumstance of the collision but not a proxin1ate cause thereof,
and you cannot return your verdict against Carol Rittenhouse.

G.

A. H. S., JR.

page 35 ~

INSTRUCTION NO. 1-D

The Court instructs the jury that if you believe fro1n a
preponderance of the evidence in this case that at the thne
·and place of the accident, Carol Rittenhouse operated her
vehicle as a reasonably prudent person 'vould have done under
the same or si1nilar circumstances, then she was not guilty of
negligence and you cannot find your verdict against the dPfendant, Carol Rittenl1ouse.

G.
page 36

A. H. S., JR.
~

INSTRUCTION NO. 14

If fron1 the evidence and the otl1er instructions of the
Court you find your verdict in favor of the plaintiff, then
·jn assessing the damages to which she is entitled yon may
take into consideration any of the follo,ving 'vhich yon believe
frmn the evidence to have resulted from the collision:
1. Any bodily injuries sustained and the extent and dura-

tion thereof;
2. Any effect of any such injuries upon her health according to its degree and probable duration;
3. Any physical pain and mental anguish suffered by her
in the past, and any which may be reasonably expected
to be suffered by her in the future;
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4. Any disfigurement or deformity resulting to her and
any humiliation or embarrassment associated therewith;
5. Any inconvenience and discomfort caused in the past and
any which will probably be caused in the future;
and from these as proven by the evidence your verdict should
be for such sum as will fully and fairly compensate the plaintiff for the damages sustained by her as a result of the collision, not to exceed the stun sued for in the Motion for J udgment.

G.
page 37

A. If. S., JR.
~

INSTRUCTION NO. 15

The burden on the plaintiff to prove l1er damages by a
preponderance or greater 'veight of the evidence does notrequire that she prove with mathentatical precision the exact
sum of her datnage, but only that she furnish evidence of
sufficient facts and circumstances to permit an intelligent and
probable estimate thereof.
page 38

~

INSTRUCTION NO. G

Damages are not presumed nor may they be based upon
speculation, but must be proven; and the burden is upon the
plaintiff to prove by a preponderance of the evidence or with
reasonable certainty any item or element of damage claimed
and that it is properly attributable to the accident; and unless
such item or element of damage is thus proven by a preponderance of the evidence or with reasonable certainty, then
the plaintiff cannot recover for such item or element.

G.

A. H. S., JR.

•
page 40

~

•

•

•

•

INSTRUCTION NO. E

While the occupant of a vehicle driven by another is not
required to exercise the same watchfulness as the driver,
it is his duty to exercise ordinary care, including a reasonable
nse of his faculties of sight, hearing and intelligence, to
observe and appreciate danger or threatened danger, and if he
is so situated. that he can readily do so, to call the driver's
attention to any dangerous situation of which the driver is
apparently unconscious.
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.And if you believe from the evidence that the plaintiff
failed to exercise ordinary care in the performance of the
foregoing duty, then she was negligent; and if you further
believe from the evidence that any such negligence was the
sole proximate cause of the collision, or that it proximately
contributed to cause it, then you shall find your verdict in
favor of the defendant Saunders.
.A. H. S., JR.

Refused.
page 41

~

INSTRUC'l1ION NO. F

Where a party to the la,vsuit testifies unequivocably to facts
'vithin his own knowledge, his statements of fact and the
necessary inferences therefrom are binding upon him and l1e
cannot rely on other evidence in conflict \vith his own testimony to strengthen his case.
.A. H. S., ,JR.

Refused.

•
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•

•

•

•

•

•

•

~

•

LAW AND EQUITY COURT
of the

CITY OF RICHMOND
Richmond, Virginia
June 14, 1966
.Ashby B . .Allen, Esq.
.Attorney at Law
1809 Staples Mill Road
Richmond, Virginia
Edward R. Slaughter, Jr., Esq.
Attorney at Law
Ross Building
Richmond, Virginia
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La,vrence A. Belcher, Esq.
Attorney at La'v
10 South Tenth Street
Riclunond, Virginia
Re: Btdlock, etc. -v- Saunders and Rittenhouse
A.-7655
Gentlemen:
Plaintiff, a passenger in a vehicle operated by the defendant Saunders, was injured when the vehicle in 'vhich she 'vas
riding struck from the rear a vehicle being operated by the
defendant Rittenhouse, on Route # 6, in Nelson County, on
April 22, 1962. A suit against botl1 defendants, tried to a
jury on January 18th and 20th, resulted in a verdict against
both defendants in the a1nount of $5,000.00. The case is pending upon motions by each defendant to set aside the verdict.
Facts
Defendant Saunders, in company of plaintiff and another
young couple, was proceeding in a 'vesterly direction on Route
#6, just east of its intersection 'vith Route #632, in Nelson
County. As he topped the crest of a hill 'vhich descended
at a very steep grade westwardly, he saw near the foot of
the hill, approximately 500 feet belo'v him, hvo vehicles
nearly opposite one another, one in which the 'vitncss ~Iary
Parr, was sitting, headed east and stopped, either
page 47 ~ completely off or partially on the hard surface and
the other, headed "rest, fully on the hard surface.
According to defendant Saunders, he at first thought th<~
Rittenhouse vehicle was n1oving and that when ahont halfway down the hill he decided it 'vas stopped and that thinking he did not have space to get between the Parr and Ritten1Iouse vehicles he slammed on his brakes and skidded into the
rear of the Rittcnl1ouse car. According to the defendant
Rittenhouse, she, in company with her husband, was driving
east when she passed the Parr vehicle, which was stopped
0ff the shoulder, and that thinking the Parr vehicle to he in
trouble, shr went "to a point further east 'vhere she could
turn around, turned around and ca1ne back in a 'vestwardly
direction intending to pn1l off on the shoulder opposite tlw
Parr vehicle at a point just west of that vehicle~ that Rhe
slo,ved down, gave a hand signal for slowing, spoke to 1{rs.
Parr as she passed and 'vaR cutting to the right to get off the
hard surface when sl1e was struck from behind by the Saun-
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ders vehicle. Plaintiff sustained injuries in the ensuing collision.
Gt·o'ltnds of I'd otions

1. Sa'ltnders. Defendant Saunders' motion to set aside the
verdict is nvofold (a) to set aside and enter final judgment
in favor of Saunders upon grounds that there is no evidence
of gross negligence of Saunders and that plaintiff is guilty
of contributory negligence as a matter of law, and (b) in the
alternative that the Court set aside the verdict and award
a new trial upon the grounds that the Court erred in admitting certain evidence as to tests and in misdirecting the
jury and erred in other respects during trial.
2. R·ittenho'ltse. Defendant Rittenhouse moves to set aside
and enter final judgment for her upon grounds (a) no primary evidence of any negligence as to her, (b) contributory
negligence of plaintiff as a matter of la,v, and (c) that even
if negligent, her negligence was not a proximate cause of the
collision and in the alternative moves the Court to set aside
and award a new trial because of misdirection of the jury by
the Court and other errors committed during trial, including the admission of certain photographs.
page 48

~

Opinion

1.
Sawnders' IJ!Iotion

Saunders' motion basically involves three contentions (l)
that plaintiff's case can rise no higher than her own testimony and her testimony exonerates Saunders from the
charges of gross negligence, (2) the evidence as a whole is
not sufficient to support a finding of gross negligence as to
Saunders, and (3) the Court erred in permitting officer
I(auffman to testify as to tests which he rnade relative to
speeds and stopping distances.
Plaintiff, at the time of the accident, was a young girl,
sixteen years of age, did not herself drive an antmnobi le and
her observation as to speed and manner of operation of the
vehicle was, at most, but an opinion and as sneh not the type
of testimony 'vhich \Vonld bar her recovery. There is nothing in her testimony standing alone, it is true, which would
support a finding of gross negligence. Plaintiff's testimony,
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measured by the yardstick of the latest expression of the
Supreme Court, 1 would not, however, necessarily bar her
recovery provided there is other evidence, not inconsistent
'vith her testimony, which is sufficient to establish gross negligence. Is there then such other evidence in the present
record? If so, it must be found in the testimony of Saunders,
Mr. Rittenhouse or that of officer Kauffman. These three
acts of Satmders upon which plaintiff and defendant Rittenhouse rely to establish gross negligence upon the part of
Saunders are (a) excessive speed, (b) loss of control of the
vehicle, and (c) failure to apply his brakes at the time 'vhen
he first saw, or should have seen, the dangerous situation
presented by the position of Rittenhouse and Parr vehicles
and at a time when such application would have been effective.
As to the third act, i.e. failure to make timely application
of brakes, it is not believed that there is any evidence 'vhich
would support a charge of gross negligence upon this ground
if standing alone. While the evidence is conflicting as to
whether Mrs. Rittenhouse was stopped or 'vas moving slowly,
in either event when Saunders topped the hill and saw her
500 feet away, apparently moving, he might well
page 49 ~ have been justified in not immediately determining
'vhat course of action to pursue. His indecision
may have constituted simple, but not gross, negligence. Before he topped the hill he was not charged with notice that he
would find the road blocked by a stopped or slow moving
vehicle on the downward slope nor was he required to approach the top of th·e hill at a speed 'vhich would enable him
to stop at all within the range of his vision.2
The question of speed and the closely related question of
control, however, present more serious problems. Mr. Rittenhouse testifies repeatedly and unequivocally ( Tr. pp. 230254) that his attention was attracted to the Saunders vehicle
first by the noise of its approach and that looking out of
the ·rear windo'v he saw the Saunders vehicle "pop" over the
top of the hill 'vobbling, traveling at a high rate of speed
estimated to be approximately 65 M.P.H., that he knew the
car could not stop and that it smashed into the rear of the
Rittenhouse car.
The evidence is further uncontradicted that the Saunders
vehicle laid do'vn a 109 foot "pressure" mark on the hard
surface (described as not a skid mark but a rubber burn mark
caused by a forward and sideways movement of the tires),
plus a 22 foot continuation thereof onto the shoulder up to
( 1} V.E. & P. Co. v. Mabin. 203 Va. 490.
(2) Finch v. McRae, 206 Va. 917.
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the point of impact and that the force of the impact damaged
the back bumper, trunk and rear quarter panel of the Rittenhouse vehicle, broke the seat loose from the floor, snapped
the motor mounts loose, drove the drive shaft through the
transmission, knocking the motor around at an angle and
bending the frame in four places. The front of the Saunders
vehicle was demolished.
The uncontradicted evidence of both Rittenhouse and the
trooper is, furthermore, that the Rittenhouse vehicle was
knocked some 500 feet forward by the impact, at least 300
feet of which was uphill, and according to Rittenhouse's uncontradicted testimony none of this distance could have been
under the car's own power nor even assisted by it as the drive
shaft was disconnected from the transmission by the force
of the ilnpact and the linkage on the accelerator pulled loose.
The jury could have 'vell found from this evidence that the
Saunders vehicle was traveling considerably in excess of 65
M.P.H. before the brakes were applied.3
})age 50 ~ vVhile it is true that evidence of excessive speed
is, of itself, insufficient to support a finding of
gross negligence 'vhere the causal connection between the
speed and the accident is speculati.ve4 yet where causal
connection between speed and the ensuing accident is established, excessive speed may, along with other factors,
present a jury issue on the question of gross negligence.5
Particularly is this true 'vhen in addition to evidence of
excessive speed there is evidence of conditions which 1night
have affected the driving capabilities of the defendant charged
with gross negligence. 6
In this connection the evidence in the case at bar as to
factors in addition to speed seems closely analogous to that
in llfeade v. JV!eade. 7 In llfeade it was held, 'vhere the car left
the highway and overturned, that evidence of excessive speed,
coupled with evidence of intoxication of defendant driver,
'vas sufficient to make gross negligence a jury issne. The
thrust of the llifeade case appears to be that one undertaking
to operate a vehicle when intoxicated is charged 'vith the
knowledge that his condition may result in the operation of his
vehicle at speeds at 'vhich he cannot properly control it.
The same reasoning 'vonld seem even more applicable to the
(3) See Meade, Adm,r. v. Meade, Adm,r., 206 Va. 822 @ p. 826.
(4) Richter v. Seawell, Adm'x., 183 Va. 379; Grasty, Adm,r. v. Tanner, Ad,ms.,
206 Va. 723.
(5) Hackley v. Robey, 170 Va. 55.
(6) Meade Adm'r. v. Meade, Adm'r., 206 Va. 823.
{7) 206 Va. 823.
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situation where defendant Saunders had had only seventeen
days driving experience at the time of the accident. In Meade
our Court said: "It is a matter of common knowledge that
an operator of an automobile may bec01ne incompetent and
reckless from intoxication." It \Vould likewise appear that a
person \vith only seventeen days driving experience should
appreciate the limitations which such short experience n1ight
place upon his driving capabilities and conduct himself accordingly. That Saunders' car was out of control as, or
shortly after, it came over the crest of the hill is amply
supported, not only by the testin1ony of Mr. Rittenhouse,
but by the nature of the tire marks as described by officer
Kauffman, \Vho stated that they were "pressure" marks made
by a tire "going sideways" (Tr.-128).
page 51 ~ By Saunders' own admission he was exceeding
the la,vful speed limit by 5 M.P.H.; the jury would
have been justified in concluding from the physical facts that
he \Vas traveling 1nuch faster.
Whether excessive speed and improper control, in view
of Saunders' limited driving experience, add up to gross
negligence is believed to present a jury issue and it is so
held.
Upon authority of Rigney v. ATca'lt1nan, 203 Va. 822, Saunders says, as theretofore stated, that plaintiff's own testimony exonerates him of any charge of gross negligence. That
case is not apposite. In Rigney, plaintiff laid the entire blame
for the collision upon an oncoming vehicle which he said, ran
the car in which he was a passenger off the road. He testified
positively that but for this other car, defendant would have
negotiated the curve without difficulty and would not hav-e
]eft the road. The Court of Appeals held that this testimony
negatived the charge of gross negligence by plaintiff. Nor
\Vas there other evidence which made out any stronger case
for plaintiff, for the Court, in conclusion, says:
"Considered alone or with other evidence introduced by
plaintiff, it fails as a matter of law to make a case of gross
negligence against the defendant." (Emphasis added).8
Plaintiff is, accordingly, held not to have been barred, by
her testimony from seeking a recovery based upon the gross
negligence of Saunders.
Next, the defendant Saunders challenges the admissibility
of evidence of tests made by the witness Kauffman and by
the witness Rittenhouse. The witness Rittenhouse conducted
(8) Cf. V.E. & P. Co. v. Mabin, 203 Va. 490.
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differ in material ways, factually, from the case at bar. In
view of the grade of the hill and the feet that there is ample
evidence that the Rittenhouse and Parr vehicles 'vere directly
opposite one another in the high,vay, thus giving the impression to Saunders that the highway was completely
blocked, that the issue of causation was for the jury.
2. Instructions. Rittenhouse still complains of Instruction
#1-C in that the Court changed the word "stopped" to the
word "operated". There was testimony both that defendant
Rittenhouse was stopped at the time of the collision and
that she was moving very slowly at such time. The jury
could have found her negligent under either situation. 'rhe
word "operated" would cover either theory. The 'vord
"stopped" only one theory. Hence the change of words.
Defendant Rittenhouse complains of error in the granting
of Instructions #7, #12 and #C. While upon carefnl consideration it is felt that perhaps Rittenhouse is correct in her
contention that each of these instructions duplicate to some
extent, matter adequately covered in other instructions and
are subject to criticism for this reason, it is not believed that
Rittenhouse was prejudiced by such duplication and 'vhile
one instruction would be better practice,14 the Court would
not be justified in setting aside the verdict as to Rittenhouse
upon this ground.
3. Photographs. Finally Rittenhouse complains of the
Court's action in admitting photographs of the highway at
the scene of the accident, taken during a different season of
the year, because the photographs so introduced showed snow
on the shoulders and furthermore, according to Rittenhonse's
contention, did not reflect th<~ true condition prior to the
cutting of a drainage ditch across one of the shoulders since
the accident. Trooper l{auffinan testified (Tr.-29) that these
photographs reflected the scene as it existed at the time of the
collision except for the snow and the Court instructed the
jury that the collection of sno"r sho,vn in the photographs
was not present at the time of the accident (Tr.-114). It
is believed that the photographs, identified as they 'vere by
trooper Kauffman as depicting, substantially, the
page 54 ~ appearance of the highway at the time of the accident met the requirements of admissibility. 15
( 14) Greear v. Noland Co., 197 Va. 233.
( 15) See Wright v. Kelly, Adm'r., 203 Va. 135 and 20 Am Jur., Evidence,
#729, p. 609.
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tests as to lookout, speed and stopping distances. The tests
were rnade under conditions substantially similar to those
existing on the day of the accident. This is all that is required to render the test adn1issible. 9 Saunders contends that
the fact that Rittenhouse knew in advance of the test just
what he was attempting to demonstrate and was prepared to
stop as he ca1ne over the crest of the hill, renpage 52 ~ dered the test worthless. Such forelrno\vledge,
however, does not affect the adrnissibility of the
experilnent but only goes to the weight of value which the
jury will attribute to the experilnent}0 It is, therefore, felt
that evidence of the experhnent n1ade by the \vi.tness Rittenhouse was ad1nissi.ble. Evidence of this experilnent having been
properly ad1nitted, J(anffinan's testimony of his experiment
which yielded substantially the sarne results is not believed to
have been prejudicial even though the circumstances under
which the l{auffman experiment was n1ade may not, perhaps,
have been as closely analogous as those in the test rnade by
Rittenhouse to the circ1unstances existing at the time of the
accident. 12

2.
Rittenhouse's 1vl otion
l. Proximate ccttise. Rittenhouse takes the position that
conceding, as indeed it 1nnst be conceded for purposes of this
motion, that there is evidence that ~irs. Rittenhouse was
unlawfully stopped upon the higlnvay and thus guilty of negligence per se, that nevertheless the evidence, viewed in the
light most favorable to plaintiff and n1ost strongly against
lVIrs. Rittenhouse, fails to establish any. causal relationship
between this act of negligence and the accident. Defendant
Rittenhouse relies upon several Virginia cases which she
nrges support her contention that the negligence of Saunders
was an intervening act of negligence which insulated her
negligence fron1 any causal connection with the accident}3
page 53 ~ "\Vithout here reviewing each of these cases in
detail, suffice it to say that each of these cases
(9) Doss v. Martin, 205 Va. 306.
(10) N. & W. Ry. Co. v. Henderson, 132 Va. 297.
( 11) Trant v. Upton, 159 Va. 355.
( 12) Price v. Burton, 155 Va. 229.
( 13) Winfree v. Jones, 104 Va. 39; Roanoke, etc. v. Whitner, 173 Va. 253;
Hubbard v. Murr·y, 173 Va. 448; Greyhound, etc., v. Brown, 203 Va. 950.
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Conclusion

For the above reasons both motions to set aside the verdict
will be overruled and judgment entered upon the verdict.
Counsel may present sketch for order to this effect.
Yours very truly,
A~EX II. SANDS, JR., J ndge.
AHSjr:jh
page 55

~

•

•

•

THIS DAY came again the parties by their respective
attorneys, and the Court, having maturely eonsidered the
motions of the defendants heretofore made to set aside the
verdict of the jury and enter judgn1ent for the defendants,
or in the alternative to award them a new trial, is of opinion,
for reasons stated in 'vriting, to overrule said motions and,
accordingly, doth hereby overrule both of said 1notions; and
it is adjudged and ordered that the plaintiff recover of defendants, severally and jointly, the sum of Five Thousand
Dollars ($5,000.00), the amount of the verdict of the jury,
together with interest from the 20th day of January, 1966,
together with eosts by the plaintiff in this behalf expended,
to which action of the Court counsel for each of the defendants duly excepted.
Enter: 7/5/66.

A. II. S., JR. Judge

•
page 61
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•
NOTICE OF A.PPEAI.J AND
ASSIGNMENTS OF ERROR
To the Flonorable Luther Libby, ,Jr., Clerk of the La'W and
Equit~J Court of Richntond, Virginia:

Notice is hereby given, pursuant to tl1e provisions of Section 4, Rule 5 :1, of the Rules of the Supreme Court of
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Appeals of Virginia, that Harold A. Saunders, Jr., by counsel,
appeals the final judgtnent entered in this action on July
5, 1966, and will apply to the Supreme Court of Appeals of
Virginia for a writ of error and supersedeas.
ASSIGN~fENTS

OF ERROR

The following errors are assigned.
The La'v and Equity Court of the City of Richn1ond erred:
1. In failing to strike the plaintiff's evidence as to defendant Saunders at the conclusion of the plaintiff's evidence
and at the conclusion of all the evidence and in failing to set
aside the jury's verdict in favor of the plaintiff against the
defendant Saunders on the following grounds:
page 62

~

(a) The evidence failed as a matter of Ia'v to
show that defendant Saunders 'vas guilty of gross
negligence which proximately caused the accident in which
plaintiff was injured;
(b) Plaintiff by her own testimony failed as a matter of
la'v to show by a preponderance of the evidence that the
defendant Saunders 'vas guilty of gross negligence 'vhich
proximately caused the accident in which she was injured,
and plaintiff can rise no higher than her own testilnony in
that regard;
(c) The evidence revealed that plaintiff 'vas as a matter
of law guilty of negligence which was a proximate cause of
the accident in 'vhich she was injured.
2. In admitting evidence of two tests made to detern1ine the
distance in 'vhich an automobile can stop at the location
'vhere the accident in question occurred, without a proper
showing that the tests were made with vehicles identical to
the Saunder's vehicle under conditions identical to those
existing at the time of the accident.
3. In giving instruction 6 ;
4. In giving instruction 8;
5. In giving instruction 1 A ;
6. In failing to give proposed instruction E offered by
defendant Saunders.
7. In failing to give proposed instruction F offered by
defendant Saunders.
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~
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8. In failing to set aside the verdict of the
jury on the ground that it 'vas excessive.
HAROLD A. SAUNDERS, JR.
By Counsel

Received and filed Sep. 1, 1966.
Teste:
LUTHER LIBBY, JR., Clerk
By EDW. G. KIDD, D.C.

page 64

~

NOTICE OF APPEAL AND
ASSIGNMENTS OF ERROR
TO: L'ltther Libby, Jr., Clerk Law and Eq'ltity Court of the
City of Richntond City Hall Richmond, Virginia

Notice is hereby given that Carol P. Rittenhouse notes an
appeal from the final judgment of the above Court rendered
herein on July 5, 1966, and will apply to the Supreme Court
of Appeals of Virginia for a writ of error and supersedeas,
assigning the following errors as required by Rules of Court
5 :1, Section 4.
(1) The Court erred in overruling Rittenhouse's motion to
strike the plaintiff's evidence made at the conclusion of the
plaintiff's case, for the reasons stated at pages 182-200 of the
Transcript.
(2) The Court erred in overruling Rittenhouse's motion
to strike the plaintiff's evidence made at the conclusion of al1
the evidence, for the reasons stated at page 283 of the
Transcript.
(3) The Court erred in admitting into evidence photographs (Exhibits 1. through 9) of the scene of the accident,
four of which were taken the day before the trial on January
18, 1966-three years and nine months approximately after
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llarold A. Saunders, Jr.
the accident-and five of which were taken over two years
after the accident for the reasons stated at pages 23, 24, 26, 30,
84, 85, 93 and 101 of the Transcript.
page 65 ~ (4) The Court erred in granting Instruction
No. 1-C for the reasons stated at page 292 of the
Transcript.
(5) The Court erred in granting Instruction No. 12 for the
reasons stated at page 293 of the Transcript.
( 6) The Court erred in granting Instruction No. C for the
reasons stated at page 293 of the Transcript.
(7) The Court erred in granting Instruction No. D for the
reasons stated at pages 293,294 of the Transcript.
(8) The Court erred in refusing to give Instruction E for
the reason stated at page 294 of the Transcript.
(9) The Court erred in granting Instruction No. 7 for the
reasons stated at page 292 of the Transcript.
(10) The Court erred in overruling Rittenhouse's motion
to set aside the verdict of the jury and enter final judgment
for the defendant, Rittenhouse, on the ground that the verdict
was contrary to the law and the evidence. (Tr. 299)
CAROL P. RITTENHOUSE
By L. A. BELCHER
Her Counsel
Insurance Building
10 South Tenth Street
Richmond, Virginia
Received and filed Sep. 1, 1966.
Teste:
LUTHER LIBBY, JR., Clerk
By EDW. G. KIDD, D.C .

•
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HAROLD A. SAUND:mRS, JR., a defendant, was called as
an adverse witness on behalf of the plaintiff, and after being
first duly s'vorn, testified as follows:
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Harold .A. Sawnders, Jr.
DIRECT EXAMINATION
By Mr. Allen:
Q. Mr. Saunders, will you state your name, age, and occupation, for the record, please 1
A. Harold A. Saunders, Jr.; age, twenty-two, machine
operator for duPont.
.
Q. Now, do you recall this automobile accident in which
you were involved on April22, 1962!
A. Yes.
Q. Where were you going at the timet
A. Skyline Drive.
Q. And for what purpose f
A. Picnic.
Q. I beg your pardon 7
A. Picnic.
Q. Could you speak just a little more loudly, if you please Y
Who was in the car with you Y
page 5 ~ A. Elaine Miller and Brenda Bulluck and Wil- liam Bulluck.
Q. Speak up, if you will.
I believe you are now married to Miss Miller f
A. That's correct.
Q. And Brenda is now married to Billy Bulluck!
A. Yes.
Q. Now, tell us about the weather, if you will, please.
A. It was a clear, sunny day.
Q. I-Iow fast were you going, as you approached the hill,
just before you got to the top of the hill t
A. 55 to 60.
Q. You were going-I beg your pardon¥
A. 55 to 60.
Q. And what is the speed limit Y
A. 55.
Q. Any particular r.eason why you 'vere going 55 to 60 f
A. No; just driving the speed limit, driving along at a
normal rate.
Q. Beg your pardon f
A. Just driving along at a normal rate.
Q. Just tell us in your o'vn words what happage 6 ~ pened as you came over the top of this hill, what
you saw and what you did, what you observed f
A. Well, when I first saw the car-

24

Supreme Court of Appeals of Virginia

IIarold A. Sa~tnde·rs, Jr.
Q. And tell us when you say you first saw the car~
A. The Rittenhouse car'
Q. Yes; at the point you were talking about.
A. I thought it 'vas moving, yon know, just running along
slow, ahead of me. Then I got about, I guess halfway down
the hill, I realized it stopped, and that the parked car 'vas
partially on the road, and that I couldn't get between thern.
I didn't think I could get between them, and I didn't have
time to stop, and I hit it; hit the Hittenhouse car in the rear.
Q. Now, 'vhich direction 'vere yon heading?
A. West, I guess.
Q. On what route?

A. 6.
Q. And in which direction was the Rittenl1ouse car heading?
A. West.
Q. Which direction was the Parr Yehicle headed?
A. East.
Q. \Vhere 'vas the Parr vehicle located, specifically with
regard to the hard surface f
A. There were two wheels on the hard surface.
page 7 ~
Q. \Vhich hvo?
A. ·With his left whc~els-he was parked on the
right, it , .{ould be his left wheels, tlw way he 'vas going.
Q. He was headed east, I beliPve yon said, the opposite
direction from the 'vay yon 'vere goingf
A. Yes, sir.
Q. How n1nch of the wheels wPre on tlw hard snrfacP, or
how far 'vere the 'vheels on the hard surface?
A. Not very far. I'm not snre. It's hard to renl(llnber.
Q. You are not sure? Did you say just sitting on tlu~ edg-e
of the roadf
A. Yes.
Q. Now, 'vhere 'vas this R.ittenhonse vehicle, with regard
to the hard surface when you first sa"r it?
A. Sitting in the riglithand lane, parallel to it, "rell, I'd
say front window to front window.
Q. When you first saw it?
A. Yes. It would be above-! don't know. It 'vould be just
above, I guess yon 'vonld say, hadn't got quite to the parked
car.
Q. And you said on the rightl1und side; that 'vould be on
the righthand side going 'vest, same direction yon 'vere
going~
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Harold A. Saunders, Jr.
A. 1~ es.
Q. Along that road, does this road have any
1narks in the center~
A. Yes.
Q. What kinds of marks does it have in the road~
A. It's a passing lane, I think, for westbound, and solid
for-I don't know. Its one 'vay or the other.
Q. In any event, it has a broken line and solid line, bnt
vou are not sure which is on which sidef
· A. Yes.
Q. How close or how far would you sav the Rittenhouse
vehicle was from the two white lines, the broken and the
solid line in the center of the road Y
A. I would say it was fairly close. I wouldn't want to
testify to it.
Q. \J.lell, could you tell us whether or not the Rittenhouse
vehicle, the righthand side of the Rittenhouse vehicle, 'vas
from the edge of the lmrd surface on its rigl1t ~
A. No.
Q. Beg your pardon¥
A. I don't know.
Q. "'\Veil, could yon tell us wl1ether or not the Ritenhonse
vehicle was con1pletely on tl1e hard surfacP when you saw
it?
page 9 ~
A. Yes.
Q. No,v, you 111<-mtioned that 'vhen yon ·first saw·
it, it was just np abov{l th~ Parr vehicle. liow much np above
the Parr vehicle would Yon say it w·as wl1en you first saw it?
.lt. I don't know. I gness n1aybe a couple car lengths, or
something like that.
Q. And tlwn after yon saw it, it traveled those COHT>le of car
lengths until it g-ot kind of front windo'v to front window
with th£l Parr vehiclP; and th<~n, what did the Ritt(lnhonsP
vehicle do?
A. Stopped. At }past. if it didn't, it barely n1oved. Ttlooked like it was stopp~d, to 1ne.
Q. At that tilne, do yon recall wlwtll£ll' or not it was on
or off the hard surface?
A. It was on tlw ltard snrfaeP.
Q. Do you remmnher seeing any hand signal, or an:v brak<'
lig·ht signal, or any turn signal, frmn tl1e RittenhonR<~ V<-l.hielP?
A. I rPnlemher s~~ing lJrak~ lights, but I don't relnPmber
any hand signal.
page 8

~
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Harold A. Saunders, Jr.
Q. How about the electrical, mechanical arrows, and mechanical signal?
A. No.
Q. You say, "No", and do you mean you did not
page 10 ~ see any, or there wasn't anyY
A. Didn't see any. I don't re1nember seeing any.
Q. But you did see the brake lights signal Y
A. (Nodded affir1natively.)
Q. Now, ho'v far would you say you were a'vay from the
Rittenhouse vehicle, when you first saw it, at which time
you thought it was moving?
A. I guess around 4-, 500 feet, I guess.
Q. Then, 'vhen yon realized the Rittenhouse vehicle was
moving very slo,vly, or had stopped, how far away 'vere yon
from it?
A. I guess I traveled half the distance to them, I guess,
just as well say almost on top of them.
Q. So half of the distance would be l1alf of the 400, 500
feet, or 200, or 250 feet Y
A. Yes.
Q. 'Veil, how far away were you 'vhen you first put on
brakes?
A. I guess I was about a couple of htmtlred feet, I guess.
Q. Well, a couple of hundred feet, you guess Y Could you
be a little more precise? By that, do you mean 200 feet,
300 feet, or 'vhat?
A. Just 200, I guess. I'm not sure. Things happage 11 ~ pened fast, and you can't remember anything.
Q. Well, that is certainly understandable. Well,
now, after you put on brakes, what happened to your carY
A. I hit the rear of the Rittenhouse car.
Q. How wide would you say the hard-surface road is 'vhere
this accident took place Y
A. I don't kno,v, 18 feet, I guess.
Q. It's two lanes of traffic!
A. Yes, two lanes.
Q. Was the road, you say at the time of the accident, was
it in pretty good condition, the hard surface of it?
A. Yes.
Q. It was dry-beautiful, sunny afternoon Y
A. Yes.
Q. About noontime on Sunday?
A. Yes.
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llarold A. Saunders, Jr.
Q. How far were you away frorn the Rittenhouse vehicle
when you first noticed this red brake light come on Y
A. I don't know, 400 feet, I guess, 400 or 500~
Q. You guess you were 400, or 500 feet away when you first
sa'v the brake light Y
A. Four years is a long time. It's hard to remen1ber back.
Q. It certainly is. Jiow old were you at the time
page 12 ~ of the accident?
A. Eighteen..
Q. And you are now-?
A. Twenty-hvo. ·
Q. And Brenda was ho'v old, at the time of the accident?
She was sixteen, wasn't she Y
A. Yes.
Q. Describe in your own 'vords, the grade there, as you
leave the top of the hill and come down toward where the
Rittenhouse vehicle was stopped, or moving, or whatever it
was doing.
A. It's a pretty steep grade, drops off really rather quickly,
I guess you 'vould say. It kind of goes off like this.
Q. Like what Y I'm sorry.
A. Like this.
Q. Now, once you topped this hill some 400 or 500 feet
away, is there anything to keep you from seeing down there
where these two vehicles were, any obstruction of any kind Y
A. No.
Q. Were you knocked unconscious in the accident?
A. No.
Q. What part of your vehicle came in contact
page 13 ~ 'vith 'vhat part of the Rittenhouse vehicle?
A. Let's see. It 'vas my right front took most of
the damage.
Q. At the time of the impact, can you tell us whether or
not your vehicle was completely on the hard surface Y
A. I think it 'vas. I believe it 'vas.
Q. And ho'v about the Rittenhouse vehicle at the time
of tl1e impact Y
A. Yes.
Q. By "Yes," you mean it, too, was completely on the hard
surface, at the time of the impact?
A. Yes, sir.
Q. Well, just at the moment of impact, was the Rittenhouse vehicle moving, or standing still T
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Harold A. Saunders, Jr.
A.
Q.
A.
Q.
A.
Q.
were
A.

Standing still.
And was it stiH about opposite of tlw Parr vehicle?
Yes, sir.
flow wide is the vehicle you werf:~ driving~
I don't have any idea, 7 orR fpet.
vVell, yon were driving a 1954, four-door Dodge sedan,
you not?

Yes.

Q. \Vell, now, you have said this hard surface
'vas about 18 feet 'vide; that would mean that
each lane was, what, about 9 feet wide?
A. Yes, 18 feet wide, it would be 9.
Q. Vvell, now, 18 feet; is that your best estilnate?
A. Yes. I have never measured it. I'm not sure.
Q. And the Parr vehicle, you have estimated was right
along the edge of the hard surface; would you say it 'vasn't
more than a foot on the hard surfaee Y
A. Probably.
Q. Well, then, behveen the two vehicles, you had whatabout, between the vehicles, 10 feet, 9 feet, between the two
vehicles Y
A. I don't kno,v. I'n1 not sure. \Vlten I looked at it, looked
like I couldn't get through there.
Q. But irrespective of the spacE~ between tlw two vehicles,
you felt like it wasn't sufficient room for you to safely pass
between the1n; is that correct Y And yon arc positive of tlmt~
A. Yes.
Q. And you undertook to try to stop your vehicle, by
applying brakes Y
A. Yes.
Q. Did the brakes work all right?
A. Yes.
page 15 ~ Q. Were your tires in good condition?
A. Yes, sir.
Q. Your steering on your vehicle was all right?
A. Yes.
Q. Everything mecl1anically about your vehicle, so far as
you kno,v, was operating in good order, before the aecident?
A. Yes, sir.

page 14

~

~{r. Allen: If it please the Court, that is all the questions
I have.
The Court: Do you want to '"·aive examination now, o1·
(lxan1in(~ hhn at this.timeY
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Ila'rold A. Sa'ltnders, Jr.
~Ir. Belcher: I would like to exatnine hin1 now·.
1\:lr. Slaughter: I 1nay want to exatnine hi1u, also.

(Recess)

CROSS EXAMINATION
By !ir. Belcher:
Q. ~fr. Saunders, at the thne of the accident, yon were
how old¥
A. Eighteen.
Q. How long had you been driving, prj or to that~
A. Seven teen days.
Q. Seventeen days'
page 16 ~ A. Yes.
Q. And yon 'vere operating a 1954 Dodge automobile~

A. Yes, sir.
Q. "\Vere your brakes in good condition'
A. Yes, sir, as far as I know, they 'vere.
Q. You had not had any trouble 'vith them that day?
A. No, sir.
Q. And yon said yon w~re driving 55 to 60 111iles an hour!
A. Yes.
Q. As yon caine over the crest of the hill, yon could sec tlw
vehicles do'vn at the bottom, couldn't yon; nothing to obstruct
vour view?
· A. Yes, I could see.
Q. There never was anything to obstruct your vision, frmn
the time yon came over the hill, was there 1
...~.No.
Q. And you said you saw the brake lights on the Ritten·
house car, when you came over the hill 1
A. No, that is not what I said. I said I saw the1n.
Q. Didn't yon testify yon noticed a red light on the Rittenhouse car, when you came over the hill, about 400 or 500
feet away?
A. Yes.
page 17 ~
Q. That is what you said, isn't itT
A. Yes.
Q. ':Vhat did that red light indicate to yon; what did you
think that car was doing?
A. Slowing down.
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Harold A. Saunders, Jr.
Q. Slowing down T
A. Stopped.
Q. Did you take any action when you saw the red light
come on!
A. No.
Q. Why didn't you Y
A. I'm not sure.
Q. You are not sure why you didn't Y
A. No.
Q. How far did you go before you did take some action?
A. Just 200 feet, or more.
Q. Yon saw the red light, you still went 200 feet before
you did anything, didn't you Y
A. Yes.
Q. And if yon had applied your brakes when you saw the
red light con1e on, you never would have gotten to it, 'vonld
you?
A. I don't kno,v.
page 18 ~
Q. Do you know what distance yon can stop
your car at 55 miles an l1our?
A. Yes, I would say you could stop in that distance.
Q. Can't you stop ahout 216 feet at 55 miles an hour Y
Mr. Slaughter: I object. This is technical material.
The Court : Objection sustained.
~Ir. Belcher:
Q. 'Vell, no"r' do yon lmo"r "rhpther this car was 1noving,
or whether it 'vas actually stopped Y
A. 'Veil, in my opinion, it "ras stopped.
Q. In your opinion Y
A. In other 'vords, it looked like to me it was stopped.
Q. Could have been moving a little, couldn't it?
A. Could have been.
Q. And it could have been moving a little at the time yon
actually hit it?
A. Yes, it could.
.
Q. Do you recall 'vhetl1er any part of your car 'vent off
the hard surface, before the impact Y

By

A. No.

page 19

~

Q. Do you recall the officer asking you at the
scene 'vhether you applied your brakes, or not!
A. No.
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Harold A. Saunders, Jr.
Q. Didn't you tell the officer there at the scene that you
didn't know whether you did or 'vhether you did not?
A. I'm not sure.
Q. Not sure whether you told the officer that or not?
A. vVell, it's been a long time. I can't remember.
Q. vVell, you wouldn't deny you told the officer that?
A. No, I wouldn't deny it.
Q. Didn't you also tell Mr. Rittenhouse that you panicked Y
A. No, I don't remember telling him that.
Q. Do you re:r;nember telling the officer that if you hadn't
been inexperienced, that the accident wouldn't have happened·?
A. I probably said that, maybe the accident might not have
happened, if I had had more experience.
Q. You told the officer that, didn't you.
A. Yes, sir, I think so.
Q. Now, when your car hit, which way did it spin around,
to the right or to the left?
A. To the right.
JJage 20 ~
Q. And 'vhen you came to a stop, you 'vere just
about perpendicular to the road, ·weren't you'
A. Yes, guess you would say the front end.
Q. Just about facing the road, and the Parr vehicle, which
was parked across?
A. Yes.
Q. Yon weren't knocked unconscious in the accident?
...~.No.
Q. And your estimate was that the Parr vehicle would
be more than a foot, would not be more than a foot on the
hard surface?
A. Yes, I'd say.
Q. Were yon and your girl friend talking, as you drove
along?
A. I gness so; I'm not sure.
Q. Did you ever take your eyes off the road?
A. I don't think so.
Q. Did you continue to 'vatch Mrs. Rittenhouse's car, from
the time you first saw it?
A. Yes, I did.
Q. Yon guess so?
A. Yes, sir.
Q. So you saw and watched her vehicle, then, for a distance of ·what you estimate to be 400 or 500 feet?
page 21. ~ A. Well, yes.

32

Supreme Court of Appeals of Virginia

Harold .A. Saunders, Jr.

Q. Did you see any skid marks, or did your car
leave any skid 1narks on the road 1
A. No.
Q. 'Vell, if you had applied your brakes, wouldn't it have
left skid nmrks, if you applied the1n hard¥
A. If you rammed down on the1n, it 'vould.
Q. 'Vell, you never ranml_l d down on your brakes, then,
did yon~
A. No: no skid 1narks, unyway.
Q. 'VeH, I say, you never ra1n1ned down on the1n, as yon
put it, or else~ there would haYP b<:'Pn skid n1arks, wouldn't
there?
A. Yes.
Q. N o,v, when you struck ~Irs. Hittenhonse's car, can yon
toll ns what kind of a blow,-was it a direct blow, or was
it off to one side, the right or the ]pft, or right flush in the
1

rniddle~

A. 'Veil, judging frorn the dan1age to 1ny car, it had been
kind of nwre to the right, becans<~ 1ny car sustained most of
the damage on the right side.
Q. Well, actually, the whol<' front end of your ear was
darn aged, wasn't it?
A. Yes.
page 22 ~Q. So yon l1it tlH'i whoiP rear of Mr~. R-ittenhouse's car, didn't yon 1
A. Yes.
Q. And knocked it on down the highway 1
A. Yes.
Q. And it 'vent across thP hridge and started np the next
hill?
A. Yes.
}fr. Belcher: All right. 1 hf'liev(l that is all.
~fr. Slaughter: I 'vonld li]w to proceed ·with questioningnow, sir; and 'vonlcl liln~ to rosPrvP an opportunity to recall
1nv client.
·The Court: An right.
By Mr. Slaughter:
0. 1\fr. Saunders, as yon W<'l'P driving along, do yon r<'~a111ooking at your speedornPtflr at all?
A. No.
Q. Yon didn't look at the spePdon1eter ilnmediately hefore
the accident?
·
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A. No.
Q. And as you came over the hill, you observed the car;
and at that point, you observed it moving slowly 7
A. Yes.

page 23

~

Mr. Belcher: Your Honor, he has some pictures
that 'vere taken yesterday. I object to pictures that
were takenThe Court : You mean the scene Y
!1:r. Belcher: Yes. It shows snow all over the highway,
and doesn't show a true picture. I object to the pictures.
Mr. Slaughter: ~Ir. Saunders was with me 'vhen the
photographs 'vere taken, and he 'vill testify this shows the
scene as it was.
The Court: Let me look at them.
Mr. Belcher: Your Honor, I 'vould like to takP this up
in chambers, if there is any question about it.
The Court: Gentlemen of the jury, I 'vill ask you to step
outside for a few mmnents, if you 'viii. The sheriff 'vill call
you.
(The jury retired from the courtroom, and the following
occurred in their absence :)
The Court: All right, sir.
Mr. Belcher: If Your Honor please, my objection to the
introduction of these pictures is as follows: First of all,
the road is not the same as it 'vas there at the time; it had
been resurfaced. Also, the shoulder 'vhere the Parr
page 24 ~ vehicle was parked, is not the sa1ne as it 'vas at
the time of the accident, and if Your I-I on or wants
testimony on that, why I can call 1\{r. Rittenhouse to testify.
The drainage ditch had been cut right across where the Parr
vehicle was parked. In addition to that, the pictures here
sho'v that there was snow, 'vhich gives a distorted version
of how much room there is to park on either side of this
road; and for that reason, I 'vould object to the introduction
of these pictures.
The Court: Mr. Allen, have you seen the pictures?
Mr. Allen: No, sir.
The Court: What have you to say about them?
:1\rir. Allen: I don't know precise]y the reason for offering
these in evidence, Your Honor. As far as the hard surface
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road is concerned, I assume it's either pretty much the sa1ne,
or substantially the same as it was at the time of the accident.
As far as the shoulders of the road are concerned, they do
have snow on them, and as to what the effect, if any, that
might be on the line of questioning that Mr. Slaughter had
in mind, I don't know; but as far as the hard surface of the
road itself is concerned, I have no objection; and
page 25 ~ I may or may not have any objection regarding
the shoulder, depending upon what questions he
1nay ask.
The Court: Do you have any photographs T
Mr. Allen: Yes, I do, Your I-Ionor.
The Court: Had you intended to use them T
Mr. Allen: No, "sir. I don't object to anyone else using
them, except they are pretty much like these. This case did
not come into our office until some two years or more after
the accident happened; and our first trip up there, there was
snow, too.
The Court: I a1n going to sustain the objection at this
time. I am concerned, not only about the appearance of tl1e
snow, but about the physical changes that have taken place.
You may go ahead now and examine him, in the absence
of the jury, as to whether or not they do; and later, if yon
would like to do so, when the police officer is called, if yon
would like to do so, I 'viii call him or let you exa1nine hint
in the absence of the jury, to determine from all counsel, and
you can let him testify about these photographs, and I think
we can get a better idea if they do correctly represent the
scene.
Mr. Slaughter: Could the reporter mark them for identifieation?
page 26 ~ The Court: Yes, sir.
Mr. Allen: If it please the Court, my pictures
have less snow, I believe, but they were taken in February,
1964, and there is some sno'v; but they have less snow that
Mr. Slaughter's. Well, anyway, let me say this: I 'viii make
them available, if anybody wants to use them.
Mr. Slaughter: I would like to offer these, too.
The Court: I 'vill mark these for identification as Defendant Saunders' Exhibits 1, 2, 3, and 4, for Identification.
(Four photographs of the scene were marked Defendant
Saunders' Exhibits 1, 2, 3, and 4, for Identification.)
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Mr. Allen: I understand the road has been resurfaced,
and it may be the pictures I have show the road before it
was resurfaced; and I think they do.
Mr. Belcher: I object to the pictures that Mr. Allen is
offering, particularly, because it shows sno'v all over the
road.
Mr. Allen: I offer them, because the resurfacing of the road
did not change anything substantially with regard to the hard
surface, itself.
page 2i ~ The Court: All right. I am going to let you
gentlemen examine the officer on that, in the absence of the jury.
By Mr. Slaughter:
Q. Mr. Saunders, did you travel with me and a photographer, Rip Paine, Rip Paine, of Charlottesville, to the scene
of the accident yesterday, January 17, 1966'
A. Yes.
Q. Were you standing 'vith Mr. Paine \Vhen he took certain
photographs Y
A. Yes.
Q. I \vill show you each of these photographs in the order
that they are marked, and I will ask you to identify the
position from 'vhich they were taken, and tl1e direction in
which they are looking, or in which the picture is taken.
I now l1and you the picture marked Defendant Saunders' No.
l for Identification.
A. This was taken headed east fron1 the bottom of the
grade, headed up.
Q. Was that taken from the accident scene?
A. Yes.
Q. Looking east Y
A. Yes.
Q. I hand you Defendant Saunders' No. 2.
page 28 ~ A. This is taken from, I gness, Route 632, I
believe, looking back towards the bridge.
Q. And in which direction is this looking?
A. East, again.
Q. And is the accident scene shown in the photographY
A. Yes.
0. I show yon Defendant Sa11nders' No. 3, and ask yon
to id('ntify that photograph, and where it was taken.
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A. This one was taken fron1 the crest of the hil1, I guess
you would say, looking west.
Q. You say from tl1e crest of the hill?
A. Yes.
Q. From which hill is that taken?
A. The first one, had the accident right at the bottom
of it. In other words, it's looking do"rn towards the bridge.
Q. 'Vas this the hill from which you were con1ing over,
immediately prior to the accident?
A. Yes.
Q. Mr. Saunders, can you identify the head of a person in
that photograph?
A. Yes; my \Vife.
Q. And where is she standing in that picture Y
page 29 ~ A. At the accident scene.
Q. This is the location of the accident as you
recall it7
A. Yes.
Q. Now, I hand you Defendant Saunders' No. 4, and ask
you, also, the direction in which that was taken?
A. It was taken at the crest of the hill, looking \Vest,
looking dov.TJl toward the bridge.
Q. The crest of the hill looking "rest, and there is no
person in that picture?
A. No.
Q. And this is the hill you can1e across immediately prior
to the accident?
A. Yes.
Q. In other \Vords, it was taken approximately in the same
place as Defendant Saunders' Exhibit No.3?
A. Yes.
Q. Now, do these pictures reflect the accident scene as it
existed at the time of the accident, \Yith the exception of the
snow on the ground 7
A. Yes, I would say so.
Q. Are there any substantial changes that you have noted?
A. Except, I think the road is asphalt no\v, and
page 30 ~ it was-and I don't know what yon call it, tar and
gravel.
Q. Do yon lmow what a macadam road is; would this be a
macadam road?
A. I don't know \Vhat yon mean by macadam.
Mr. Slaughter:

~Ir.

Allen, do you have your pictures?
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As I understand it, you are not going to introduce them,
but you n1ake them available for other counsel?
1\{r. Allen: If you wish to introduce them, yes.
J\IIr. Belcher: I have the smne objection to these pictures,
also.
The Court: Yes, I understand.
Mr. Slaughter: I ·would like to proeeed to introduce these.
Have yon seen these?
The Court: No, sir. Do you want to 1nark these for identification, also?
Mr. Slaughter: Yes, sir. I have no particular feeling either
wav about the tabs on then1. If anvone wants to witl1draw
the"' tabs, I have no objection to tl1at. ·
The Court: 'Veil, without waivin~ yonr objection to tlw
photographs, for the reasons you have stated, 'vhat about
the tabs?
1\:fr. Belcher: I think the tabs ought to con1e off. I an1
not waiving my objectionR to the pictures, thenlpage 31 ~ selves, hut certainly, the tabs _ought to con1e off.
The Court: All right. Mr. Slaughter, do yon
want n1e to 1nark these for idPntification?
l\:fr. Slaughter: Yes.
The Court: Tf it be determined later on these are adnlissible, I think the tabs ought to come off; and if ~fr. Allen
has no objection, I think 've ought to cut thmn off.
~{r. Allen: If put on properly, they should just lift up and
come off. They might come off easy, but if they don't, Your
lionor conld just clip them off.
The Court: These will be marked for identification as Defendant Saunders' 5, 6, 7, 8, and 9.
(The five photographs ·were rnark~~d Defendant Saunders'
Exhibits Nos. 5, 6, 7, 8, and 9 for Identification.)
1\{r. Slaughter: If the Court please, in order to save time,
I am going to rely on the identification on the tabs, for the
time being. If they should subsequently he introduced before
the jury, we could ~ith~r ask for identification from the
trooper, or ~Ir. Saunders. Dof's anyone have any
page 32 ~ objection to that proc~dnre 1
~{r. Allen: That is ali rigl1t with me.
The Conrt: ~fr. Belcher, I a1n going to sustain the objection at this tilne, subject to further identification, if ~Ir.
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Slaughter wants to do so, by the police officer, or any other
witness, and I will determine then; but I think, based on this
testimony, I am going to sustain the objection.
Mr. Belcher: All right.
Mr. Slaughter: On behalf of the Defendant Saunders, we
respectfully except to the Court's ruling, on the ground he
has testified that the photographs accurately reflect the sc~ne,
with no appreciable or material change, 'vith the exception
of the fact there was snow on the edge of the road; not on
the road surface, itself.
The Court: All right, sir.
(The jury was returned to the courtroom and the testimony
was resumed before them.)
By Mr. Slaughter:
Q. Mr. Saunders, let's go back a bit to the period before
the accident. At the time of this accident, 'vould you say
that you were dating Elaine Miller¥
A. Yes.
page 33 ~ Q. And your sister 'vas dating Mr. Bulluck 7
A. Yes, sir.
Q. No,v, would you tell what you had done that 1norning
prior to leaving for Skyline Drive 7
A. We had been to church.
Q. And at what point did you decide you would go on a
picnic, before church or after church Y
A. Before church, I guess.
Q. Had you all been to church together Y
A. Yes, sir.
Q. Did you leave for the picnic directly from church Y
A. No, 've stopped off at different houses; we changed
clothes.
Q. Now, as you started off, there wasn't any statement
made as to any sort of recompense for your-or any payment,
for taking these other people up to the mountains Y
A. No.
Q. Now, how was this car titled?
A. In my father's name.
Q. And were you making any payments on it f
A. Yes, sir, I was making them all.
Q. Did your sister have a driver's license at that
pointY
page 34 ~ A. No.
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Q. Could yon say whether or not you drove the
car on a regular basis Y
A. Yes, sir.
Q. Now, as you proceeded to,vard the mountains, do yon
recall seeing Mr. Iferndon Shepherd Y
A. Yes, sir.
Q. Do you recall passing ~Ir. Shepherd Y
A. Yes.
Q. And can you recall whether or not Mr. Shepherd remained within the view from your rear-view mirror for some
distance after yon passed hiin T
A. Yes.
Q. For approxhnately how long did he remain within sight Y
A. I guess up until about the last mile, I guess.
Q. No,v, during the last mile before the accident, could
you describe for the jury the t~"Pl3 of hills that the road
crosses; is it hilly, or is it flat?
A. It was hilly.
Q. It 'vould be possible for a car tl1at is proceeding along
to sight another one that is going down a hillY
A. Yes.
Q. Now, as you proceeded over the hill, impage 35 ~ mediately prior to the accident, what part of tl1e
Rittenhouse car could von see first?
A. Top.
.
Q. And did yon proceed some distance before yon could
see the entire carY
A. Yes.
0. And it was s01ne distance before von could see the
tail light, of the lower part of the carY
A. Yes.
Q. Now, yon have testified that at first, you thon~ht the
Rittenhouse car "ras proceeding- slo,vly; approximately how
far had you proceeded after that, before yon realized that
the car was stopping, or stopped Y
A. I guess half the distance.
Q. Once you realir.ed the car 'vas stopped, or stopping,
approximately ho'v far did you have to try to stop your
carY
A. 200 feet, I guess; something like that. I'm not sure.
Q. And you say this has been four years ag-o. Have yon
gone out and tried to measure any of these distances, since?
A. No.
v
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Q. Thus, your testimony gives approxilnate distancesY
A. Yes.
Q. Now, can you tell the jury whether or not you put on
your brakes?
A. Yes.

page 36

~

Mr. Allen: You did what?
The Witness: Yes.
By Mr. Slaughter:
Q. Can you say whether or not you n1ashed down on them Y
A. I'd say no.
Q. Did you have any thought that yon 1night try to go
between the vehicles T
A. Yes, sir. I didn't think I had any room to get through
there.
Q. '\That made you think it would be better for yon to
collide as you did, than to try to go through the two vehicles Y
A. 'Vell, I thought if I tried to go between them, I would
probably hit both of then1.
Q. And yon had been driving, at this tilne, for approxiInately 17 days, had your driver's license?
A. Yes, sir.
Q. I-I ow long had you had the car?
A. About the same length of ti1ne.
page 37 ~ Q. vVas it a car that had-had the car been
rPcently inspected~
A. I don't recall.
Q. Do you recall having any previons tronhl~ with the
car's brakes and steering of any kind~
A. No.
Q. In other 'vords, 'vould yon describe for ns generally
how you felt after the accident, 'vhether you 'vere nervous,
or calm Y
A. Nervous.
Q. Can you recall all of the conversations that took place
after the accident?
A. No.
Mr. Slaughter: "\Ve have no further questions. We 'vould
like to reserve 1\fr. Sannd~rs, possibly, for recalling.
The Court: Mr. Allen, do you have anything further?
Mr. Allen: Yes, sir.•Just one question.
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RE-DIRECT EXAl\iiNATION

By ~Ir. Allen:
Q. Mr. Saunders, when you gave your evidence about the
happening of the accident on 1\-Iay 10, 1962 over in
page 38 ~ Nelson County, I ask you if you 'vere asked this
question, and if you gave this answer:
"Q. "\Vhat did you do?
"A. I applied n1y brakes.
"Q. Did you apply them hard or had you had then1 on at
alH
"A. I had them on, I guess. I know I had the1n on. \Vhen
I carne down I didn't, when I carne over the hill, no. You
kno,v, it was just a straight road, I didn't haYe any idea
a car had stopped down in the road. So, I didn't have any
foot on the brakes, I 'vouldn't have any reason to."
A. Yes, I guess so. Court record.
Q. And did you go on to say:
"See, when I first saw the car, I could see the top, and
it looked like it was n1oving, like I was catching up with
him, ..."!
lVIr. Belcher: I have no objection to his using that to erossexarnine the 1nan, but he has already testified to that.
_The Court: l\1r. Allen, is this being used in contradiction~
Mr. Allen: Well, I think it's being used, to smne extent,
to amplify. l\1r. Belel1er introduced a now phrase,
page 39 ~ "jarnmed his brakes on." In this particular thing,
he was asked if he put them on hard. 1 a1n not
. trying to make a distinction between jamming thern on, and
pntting then1 on hard, although I think-and also, he was
nsked if about the top of the hill to the middle of the hill he
did anything. That is what I am coining to now, rPgarding
stopping his car; and I do think this is different from what
he has testified to today.
1\:Ir. Belcher: I object to his just reading his prior testimony, if he is not going to point out some specific thing by
'vhich he attetnpts to impeach this witness.
The Court: 'Vell, the 'vitness, this morning, on the question of the application of brakes, I think there har-; h(len
some question there as to exactly distances and jnst what he
did, whether he applied them hard, or not; and I think that
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this would be a proper examination of him on that point.
Now, I don't kno'v 'vhether he is intending to go to any other
point, but I think as to the application of brakes, it is a proper
question.
Mr. Slaughter: I join in Mr. Belcher's objection.
Mr. Belcher: Note the exception.
page 40

~

By Mr. .Allen:
Q. On page 58:

"Q. Did you take your foot off the accelerator at that
pointV
"A. Yes, I think so. I wouldn't say for sure, but I am
pretty sure I did. Then I traveled about halfway down to it
and saw it was stopped; I applied my brakes but couldn't
stop."
Now, were you asked those questions, and did you give
those answers I have given when you gave your evidence on
the lOth of May, 1962'
A. Yes, sir, I guess so. It's hard to remember what I said
back then.
Mr. Allen: We have no further examination.
Mr. Belcher: I have one other question.
RE-CROSS EXAMINATION
By Mr. Belcher:
·Q. Let me ask you this: 1\{r. Sa11nders, you said that you
saw the top of the car first; you could see the entire car for a
distance of 400 to 500 feet, though, couldn't you?
A. Yes, sir, I guess so.
page 41

~

By Mr. Slaughter:
Q. Can you say definitely it was 400 to 500?
A. I couldn't say definitely.

Mr. Belcher: He just answered when I asked him 'vhether
he could say definitely.
The Court: Well, I thinl{ you could ask him whether or not
his testimony was an estimate, and I think he has already so
testified. He said he made no measurements. All right. Anything further?
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Mr. Slaughter: Nothing further, 'vith our same reservation.
The Court: All right, you may stand down.

•
page 52

•

•

•

~

CAROL P. RITTENHOUSE, a defendant, was
called in behalf of the plaintiff as an adverse
'vitness, and after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Allen:
Q. Mrs. Rittenhouse, would you state your nanw and occupation, for the record?
A. Carol Rittenhouse; I am a housewife.
Q. Would you mind if I were to ask you your age at the
time of this accident!
A. Nineteen.
Q. You were nineteen at the time of the accident Y
A. Yes.
Q. And I believe you were Mrs. Rittenhouse, also, at the
time of the accident?
A. That's right.
Q. In the car 'vith you at the time of the accident was who?
A. My husband.
Q. And your husband's name is-?
A. Julian Rittenhouse.
Q. Were you operating the car at the time of this accident?
A. Yes, sir.
page 53 ~ Q. Which direction had yon been going, before
this accident took place?
A. I was going towards Schuyler, west. I a.n1 horrihle on
directions.
Q. I am afraid I can't help you very 1nnch, hut at the tirne
of the accident, I believe it is generally agreed that hvo cars
were headed "Test, Mrs. Rittenhouse and 1\{r. Saunders, at
the time of the accident.
Mr. Belcher: Ask her if she was going toward Richmond.
By Mr. Allen:
Q. Had you been going toward Richmond at any time before
the accjdent?
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A. Beforehand, yes; I went up and turned around.
Q. vVell, if you ·will, please, pick up from the point before
you turned around, as you came by the general area where
the accident turned out to happen.
A. l\tly husband and I had been to church that n1orning,
were on our 'vay to my grandmother's; we went by this
parked car, 'vhich was parked to the right of the road, completely off the highway; we went up to a church, turned
around and came back, with the intention of stopping to se8
what had happened; we thought they had probably had
trouble with the car. \Ve came over the hill; I
page 54 ~ gave my signal with my arm; I was slowing down,
since I planned to pull to the right of the road and
stop. My husband 'vas going to see 'vhat had happened.
Q. Now, while you were headed east, and you passed this
car that "ras parked on the righthand side, whose automobile
was that? Was that Billy Parr's car?
A. Yes ; and he is my first cousin.
Q. N o,v, who 'vas in Billy Parr's car; do you recall?
A. ~{ary Ellen. She was his girl friend then. She is no'v
his 'vife.
Q. Where was she seated in the car, as you passed by,
the first time 1
A. Kind of in the middle of the car, on the front seat.
Q. \V11ere 'vas Billy~ Did yon see him at that time?
A. No.
Q. vVhere 'vere you 'Vh(~n yon or your husband first realized
that this 'vas Billy Parr's car? vVc~re you about opposite the
car, h(laded east; or had you passed it~
A. \Veil, just as we went by it, \Ve saw the car and it was
a car just like theirs, and just as we got opposite of it, 've
recognized 1-Iary, and so 've thought something had happened.
page 55 ~ Q. Now 'vhere was the car parked, with regard
to the l1ard surface?
A. It 'vas completely off the hard surface.
Q. All four 'vheels 1
A. Yes.
Q. The two lefthand wlwels, ho'v close would you say they
'vere to the hard surface; 'vere they right up against the
edge of the hard surface, or was there some little distance
l)etween the hard surface and the left 'vheels?
A. I really couldn't say. I didn't have any trouble getting
hy. There 'vasn't a great deal of room, because there 'vasn't
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too 1nuch space to pull off. They were off a foot, or something
like that.
Q. In other words, you think there may have been as
much as a foot behveen the edge of the hard surface and the
left wheels of Billv's carT
A. I would say that, probably; but I couldn't be sure of
that.
Q. Now, did you say anything, or your husband say anything to l\{ary Ellen 'Vade, as you 'vent by, 'vhile you 'vere
headed east; that is, before you turned around T
A. No, not a thing.
Q. Then you went up and turned around and came back,
'vhich means you were headed west; 'vould tl1at
page 56 ~ be correct-the opposite direction of what Billy's
car 'vas headed f
A. That's right.
Q. Tell us what you did, as you came back; did you pull
up opposite Mary Ellen and stop, or what did you do?
A. No, as I came down the hill, I gave my signal I was
using, since I planned to slow down in order to make the stop,
in order to pu1l to the side of the road, and my husband was
going to get out of the car and go see 'vhat happened.
Q. You said you planned to stop; you planned to stop
where7
A. On the right of the road.
Q. Did you plan to get completely off the right of the
roadY
A. Yes.
Q. 'Vas there sufficient space over there on the right
shoulder to get cmnpletely off the l1ard surface?
A. Yes, I guess so. I never did have time to find out.
Q. To get completely off?
A. Yes.
Q. 'Vhen yon came back, l1ad anyone said anything to
~Iary Ellen before the accident happened?
A. You mean after I turned around?
page 57 ~ Q. Yes. As I understand, you 'vere headed east
and there was no conversation between yon and
your husband and Mary Ellen, but you 'vent completely up
and turned haek intending to pnll off and find wl1at happened.
"\Vhat I am asking, at this point, 'vas there any conversation
or any talk between yonr husband and l\{ary Ellen Y
A. I hadn't said anything to her. I 'vas concentrating on
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my driving, but my husband had yelled and asked her 'vhat
was wrong, or where was Billy, or something of that nature.
Q. At the time your husband said those things, where was
your car, in relation to Billy's car, in which Mary Ellen 'vas
seated?
A. vVell, at that time, he said we 'vere probably a little bit
past that car.
Q. And were you nwving, or 'vere you standing stillY
A. No, 've were still moving.
Q. How fast would you say you were moving?
.A.• Very slowly, since I was planning to pull to the right
of the road, and it was a rough shoulder.
Q. Now where was your husband seated in your carY
A. He was seated on the right, and he had kind of moved
over, almost to the middle of the seat, so he could yell to
her.
page 58 ~ Q. Well, now, at the time your car was struck,
where was it situated; where, with regard to the
hard surface Y ·Had you had time to get any of it off, or did
the accident take place before you got any of it off?
A. No, at the time 1ny car was struck, the right front
wheel was off.
Q. You mean off the hard surface?
A. Yes.
Q. By that, you mean only three wheels were on the hard
surface?
A. Yes. I was coming at an angle. The one had gotten
off, but I don't believe the others. The right front wheel
was off, but the right back 'vheel 'vas still back on the surface,
as far as I remember.
Q. I see. And how far would you say the right front
'vheel 'vas off the hard surface; can you give us any estimate
on that?
A. No, not really. Just by the surface of the road, going
to the shoulder, I could just tell from the feeling of the
steering that it had gone off.
Q. In other words, you felt through the steering your right
front wheel kind of dropped do'vn a little bit, as if it 'vent
off the hard surface Y
A. That's right.
page 59 ~ Q. When did yon first realize there was a vehicle
behind you; or, more particularly, Mr. Saunders
was behind you Y
A. Well, i had been glancing in my mirror all of the time,
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but by it being on a slant, you couldn't see all the way to the
top of the hill, really. I would say he was about halfway
down the hill when I sa'v him.
Q. And did anything particular call your attention to his
vehicle?
A. I believe my husband probably saw him before I did,
and told me that the car was coming, that he didn't thi:q.k
it 'vas going to stop.
Q. And then, that is when you saw the car for the first
time!
A. Well, probably he saw it, and that is about the time I
saw it.
Q. And then 'vhat did you do?
A. I was hit. My husband took his left arm and pushed
me down in the seat to protect me; and then, as the car went
off of the shoulder, there was a bank there, and I realized we
were going off the bank, but I didn't realize there 'vas anything I could do about it. But, my husband grabbed the steering wheel and got it on through the bridge.
Q. At the point of the bank you 'vere talking
page 60 ~ about, you were afraid you might go over, ho'v
wide is the shoulder before you get to the bank Y
A. ·I don't know, really.
Q. Would it be fair to say if you had gone about 10 feet,
you would have been off the shoulder and down the bank?
A. I would say relatively 10.
Q. But a comparatively short distance?
A. Yes, fairly short.
Q. "\Vas your motor running, at the time of the accident?
A. Yes.
Q. Where did your car 'vind up Y
A. On beyond the bridge.
Q. Could you give us an estimate of how far Saunders'
vehicle was behind yon, when you first sa'v it? Are you able
to estimate that for us?
A. No, since I was looking through the rear-view mirror
and I couldn't really tell that much about the distance.
Q. All right, then, how far did the car go after it was
struck?
A. I don't know.
Q. Ho'v fast 'vould you estimate your speed was at the thne
your car was actually struck 7
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page 61

~

A. I would estimate probably about 5 miles an
hour.
Q. Now, 'vhen your husband indicated to you that this
car looked like it wasn't going to stop, and about the same
time you were aware of it, if I understand you correctly,
by looking in your rear-vie'v mirror, what, if anything, did
you do at that point?
A. I really didn't have time to do anything.
Q. In other words, you didn't have time to get off the
road, and you didn't have time to accelerate?
A. No, I didn't. When I first saw the car, and when my
l1usband first saw it, he probably thought it was going to
stop; and just seeing the car behind me, I don't guess really
excited me that nu1eh, and I had no idea it was going to
hit us until my husband said he thought it was going to hit;
but it happened so fast.
Q. Do you have a mechanical signal, or did you have a mechanical signal on your carY
A. Yes, we had one.
Q. "\Vhat kind of automobile were you driving?
A. A 1957 Mercury.
Q. Were the mechanical signals working all right Y
A. Yes, as far as I know.
Q. Did you undertake to use a mechanical signal to indicate
you were going to turn off the road Y
page 62 ~ A. No.
Q. How about your brakes lights; do you lmow
whether or not they were 'vorking, at the time of the accident?
A. As far as I know, yes.
Q. At the time you were struck, do you kno'v 'vhether or
not you had just immediately before that had your foot on
the brake!
A. I would imagine so, since I used the brake coming do'vn
the hill.
Q. Now what kind of slowing do,vn did you do; was it a
sudden, gradual, very modest, or what?
A. Just gradual.
Q. No sudden slowing down at all?
A. No.
Q. What kind of signal did you give with your hands f
A. Down.
Q. The usual slovv.ing, or stopping signal?
A. Just slow, yes.
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Q. Yon said that your husband pulled yon over in the
seat; were you knocked over to the floorboard, at any time
during the accident?
A. No, he pushed rne down into the seat.
Q. And you didn't get down to the floorboard, as yon
recall it?
page 63 ~
A. No.
Q. "\V~hen the car canw to a stop after the accident, was the motor still running?
A. As far as I know, yes, sir; I an1 sure it was.
Q. \Vhen you were slowing down, or stopping thf.~re on the
highway, did yon take your car out of gear?
A. No.
Q. "\Vhat kind of transn1ission did this ::Mercury autonwbile
have?
A. Automatic.
Q. So then you didn't haYe to take itA. No.
Q. Do you recall giving your testimony about ho"r this
accident happened, on ~:fay 10, 1962, up in Nelson County?
A. Yes, I do.
Q. Then you recall the oecasion, at least?
A. Yes.
l\fr. Allen: If it please the Conrt, 1nay I ,vjthdraw that last
question T I ]laYe no further qneRtions.
'r1w Court: All right, 1\f r. Slaughter. Do yon want to
(•ross-examine now T
page ()4

~-

CROSS

-~XAl\.fiNATION

By 1\o[r. Slaughter:
Q. 1\irs. Rittenhouse, to bring yon up to the point of the
tweident, you were driving east, and noticed the car beside
the road that yon recognized as the car of your first cousin,
RiHv Parr?
A·~ Yes.
Q. You went up to tJ1e top of the hill: did yon go all tl1e way
to the church, or just to the top of the hill east of the accident?
A. \Ye went to the little chnrcl1.
Q. So approximately how far 'vonld this be f
A. I really couldn't say.
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Q. But, in any event, it was further than the hill right before the accident scene?
A. Yes.
Q. You turned around and drove back. No,v, approximately
what was your speed, driving back toward the accident scene,
from the church 7
A. Well, where I turned around, then you had to go down
a hill, and then up this grade. I would say about 45 there;
and then, as I topped this grade, kno,ving that I was going
to stop, I started slo,ving down to 1nake the stop to pull to the
side of the road.
page 65 ~ Q. And can you estimate the distance from the
church to the point in the road where you started
slowing down T
A. Not accurately, no.
Q. Approximately ho'v far would it be?
A. Oh, 500 or 600 feet, maybe a little more than that,
really.
Q. Now, during that period, did you ever see the, what
turned out to be the Saunders car bHhind you 7
A. No.
Q. So then you crested the hill, east of the accident scene,
and started to slow do'vn?
A. That'q right.
Q. And as you 'vere going down the hill, the hill behind
you then blocked your vie'v from the rear T
A. Somewhat, yes.
Q. So you never saw the Saunders car before it was halfway down the hillY
A. I guess that would be about the approximate distance.
Q. Now, as you were approaching what turned out to be the
Parr vehicle, you were looking for a place to pull off the road?
A. That is true.
page 66 ~ Q. And you also looked in the rear-view mirror Y
A. That's right.
Q. And you had your hand signal on; you didn't have a
mechanical signal T
A. No.
Q. And it 'vas your understanding you were going to pull
over to the side of the road and your husband was going to
go back and see 'vhat 'vas wrong?
A. We hadn't talked about it that much, but that is what
've were planning to do. He just said, "We'll go back and see
'vhat is wrong."
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Q. But as you approached the parked car, your husband
called out to this girl, Mary Ellen, who was in the carY
A. Yes, sir. He yelled something.
Q. How soon after he called out did he make some reference
to a car coming behind?
A. At approximately the same time, almost, I would say.
Q. Did Mary Ellen Wade answer anything T
A. I didn't hear an answer. I don't know.
Q. And thus, as you approached the parked car, you were
close enough so that even though she was, as you testified,
all the way off the road, your husband could call
page 67 ~ across the empty space on the road, across to the
car, and she could hear what he was sayingY
A. The windows were down. I would say yes.
Q. And thus, at that point, you were aware that there was
a conversation, and you were waiting for this conversation
to take place before pulling off the road Y
A. No, he yelled to her, and at the same time, I was
pulling off the road.
Q. But you realized he wanted an answer from her?
A. I don't know whether he did. He was just letting her
know why we 'vere pulling off the road.
Q. But in any event, a conversation had been started. Now,
you didn't actually see the Saunders vehicle until it was halfway down the hill?
A. I would guess that 'vas about it. I wouldn't say for sure.
Q. Approximately how long would it take the Saunders
vehicle to get down the hillY
A. I don't kno·w the speed.
Q. Approximately how long was it from the time you first
sa'v him, to the time of the accident?
A. I couldn't sav.
Q. But as you ·looked in your rear-view mirror as you
were pulling off of the road, you didn't see him at
allt
·
page 68 } A. No.
Q. And then your husband spoke to Mary Ellen
Wade and he noticed the car first t
A. Yes. Or, maybe we both noticed it at the same time.
I know he said something ahont it.
Q. But you weren't con scions, at first, of any danger t
A. No. Well, first, I didn't know the car was back there.
Q. But once you saw the car was back there, you testified
still you didn't recognize that there was any dangerY
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A. Well, just a car coming behind you, you don't expect
to get run into.
Q. And I believe you testified, in answer to one question,
that it all happened so fast; and, as you say, you can't say
how long a period it 'vas, between the time you first saw the
car, andA. No.
Q. But you 'vere there in the road long enough for at least
the beginning of a conversation to take place between your
husband and Mary Ellen Wade Y
A. He yelled to her. I don't kno\v that I 'vould call it a
conversation.
~

Mr. Belcher: I \Vould like to reserve the right
to recall her.
Mr. Allen: If it please the Court, I 'vould like to ask one
or two more questions.

page 69

RE-DIRECT EXAl\tiiNATION
By Mr. Allen:
Q. On page 68 and 69, 1\!Irs. Rittenhouse, I believe I asked
you a few minutes ago, do yon rt~call giving yonr evidence
as to how this case happened, on the lOth of May, 1962!
Mr. Belcher: I don't kno'v that he can impeach the 'vitness
he has called himself.
Mr. Allen: I called her as an adverse 'vitness.
Mr. Belcher: I understand; but . I don't think he can
ilnpeach her.
The Court: I think he can impeach her in answer to the
examination; that is, if it is new material. I am not going to
let him go into something that has already been testified
to on his exan1ination in chief; bnt I think this is proper.
Go ahead.
Mr. Belcher: I 'vould like to save the exception.
Mr. Slaughter: Defendant Saunders would also like to note
the objection and exception.
page 70

~

By Mr. Allen:
Q. The question was, ""\Vhen yon looked back
and saw this other car coming, approxilnately 'vhere 'vas it
in reference to the top of the hill?"
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"A. I didn't see it until my husband told me it 'vas coming
and then I looked through my mirror and sa'v it. A matter
of a few feet, I 'vould think."
Now, were you asked that question, and did you give that
answer on the occasion referred toY
A. I believe I said we sa'v it kind of at the satne time.
That is the way I intended to say.
Q. So irrespective of that ans,ver I read to you, it 'vas your
intention to sayA. That is what I intended to say then, and I believe that is
what I meant there.
Q. "I didn't see it until my husband told me it was coming
and then I looked through my mirror and sa'v it."
Now, this place you intended to get off and get completely
off the hard surface of the road, was that exactly opposite
of the place the car l\{ary Ellen 'Vade 'vas in Y
A. No, not directly opposite.
time, I believe that 'vas alsopage 71 ~ A. There was space there, I believe; but at that
completely onto the shoulder~
Q. 'Vas there a space directly opposite Mary Ellen \Vade's
car that you felt 'vas large enough for you to pull off tl1e road
Q. But the space that was there, was that opposite Mary
Ellen V\Tade; was that space, or did it appear to you to be
large enough to permit you to get completely off the hard
surface opposite the car 1\!Iary Ellen 'vas in?
A. 'Vhen you say "opposite," do you mean the same car
length across the road, 'vhen yon say opposite?
Q. vYell, Mary Ellen, if I understand your testimony correctly, was in Billy Parr's car, which was completely off
the hard surface on the shoulder, headed in an easterly
direction. You were now headed 'vest. "\Veil, directly across
on the opposite shoulder from the car l\{ary Ellen 'vas in,
did it appear to be enough space to co1npletely permit you
to get on the shoulder?
A. Not right opposite the shoulder, as well as I remember.
Mr. Allen: We have no further questions at this time.
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page 72

~

•

•

•

•

•

MARY ELLEN 'VADE PARR, a witness called by and
on behalf of the plaintiff, after being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Allen:
Q. Would you state your name and occupation?
A. Mary Ellen Wade Parr; cashier, Charlottesville Hardware.
Q. Mrs. Parr, at the time of this automobile accident on the
22nd day of April, 1962, were you Miss Betty Ellen Wade,
at that time?
A. Yes, sir.
Q. And I believe you were seated in Mr. Parr's automobile, on the occasion of this accident Y
A. Yes, that's right.
Q. Just tell us in your own words, please, where Mr.
Parr's car was parked.
A. Well, it was pulled off the road on Route 6, going
toward Schuyler.
page 73 ~ Q. That would be headed in an easterly direction toward Richmond; would that be correct?
A. Yes.
Q. Do you recall 'vhether or not it was completely on the
shoulder of the road; or whether it was partly on the hard
surface, and mostly off 7
A. It 'vas cotnpletely off.
Q. Now, where were you seated in the car, at the time of
this collision Y
A. In the front, about in the middle of the seat.
Q. Do you recall seeing Mrs. Rittenhouse and her husband drive by before the accident Y
A. Yes. ·
Q. Was there any conversation that you can recall as they
drove by, headed east?
A. No.
Q. And then, they 'vent up and turned around, as I understand it, and came back?
A. Yes, that's right.
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Q. Well, now, as they came back, what conversation had
taken place, before the accident occurred 7
A. There was no real conversation. She, at least, her husband, yelled out of the window, but before I could answer,
it happened.
page 74 ~ Q. "\Veil, now, at the time her husband yelled,
"What is 'vrong7" where was the Rittenhouse carY
A. It was coming along, you know, right across from ours,
going in the opposite direction.
Q. Was the window in Billy Parr's car down on the left
side, of the driver's door Y
A. Yes.
Q. And how about the left front 'vindow on the Rittenhouse
vehicle; was that down, too Y
A. Yes.
Q. And where was Mr. Rittenhouse seated in the carY
A. In the front, other side of her, of Carol.
Q. Mrs. Rittenhouse was driving?
A. Yes.
Q. And you, I believe, are Mrs. Rittenhouse's-are you
related to Mrs. Rittenhouse Y
A. No.
Q. In other words, Billy is her first cousin 7
A. That's right.
Q. No,v, where was the Rittenhouse car when Mr. Rittenhouse said, or asked you, "What is wrong?"-or whatever
it was he said Y
A. It wasn't quite beside us, it hadn't quite
page 75 ~ gotten even with us yet, and she had started to
pull off. I mean, it was right across from us; I
mean, not exactly even.
Q. By "not exactly even," you mean it hadn't quite come
forward enough to get even with you, or had gone a little
pastY
A. No, it hadn't quite gotten even with us.
Q. And what speed, at that point, was it traveling?
A. About 5 miles an hour.
Q. Was it completely on the hard surface at that thnef
A. Her carY
Q. Yes.
A. I couldn't tell exact1y, only that she 'vas going to pull
off. I mean, I couldn't see the other 'vheel.
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Q. Now, when 1\{r. Rittenhouse asked you, "what is
'vrong," 'vhat did you say in response?
A. I yelled that Billy was setting a minnow trap; but I
know he didn't hear me.
Q. What was to keep him from hearing you Y
A. The collision.
Q. Now, 'vas !.lr. Rittenhouse, when he yelled to you, was
he leaning over the front sea~, or 'vas he leaning backwards,
so his wife wouldn't block his face?
page 76 ~ A. He just looked around her. He could see
me.
Q. Well, could he see you by looking in front of her, or
behind her head?
A. In front of it.
Q. So then, he would have to lean over to talk to you?
A. Yes.
Q. Where was the Saunders' car 'vhen you first saw it?
A. When I first saw it was 'vhen it hit.
Q. You mean actual impact?
A. Yes.
Q. Now, directly opposite you on the other shoulder of the
road, in the direction that 1\-frs. Rittenhouse 'vas headed at the
time of this impact, was there enough space on the shoulder
there for her to get completely off the hard surface?
A. Yes.
Q. "\Vas the shoulder in such condition, so far as you
could observe, that she could have gotten completely off the
hard surface?
A. Yes.
Q. And that 'vas directly opposite you?
A. Yes.
Q. Would you mind if I 'vere to ask you how old
page 77 ~ you were at the time of this accident; or let me
ask you this: Did you have a driving permit;
did you drive, at the time of the accident?
A. No.
Q. Have you talked to anybody about how this accident
happened?
A. What do you mean?
Q. Well, l1ave you discussed the happening of this accident
·
with anybody?
A. My husband.
Q. Anybody else?
A. No.
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Q. Haven't discussed this accident with anybody else, and
haven't talked about how this accident happened, to anybody
else, other than your husband?
A. No.
Mr. Allen: That is all. \Ve have no further questions, if
it please Your Honor.
CROSS EXAMINATION
By Mr. Slaughter:
Q. ~Irs. Parr, where had you and Mr. Parr, who is now
your husband, where had you started off from that morning¥
A. You mean where had 've been Y
page 78 ~ Q. Yes.
A. We come from church.
Q. I see. And yon husband decided to stop and set a minnow trap'
A. That's right.
Q. And he pulled the car up and stopped, and 'vent
do'vn to set the minno'v trap!
A. That's right.
Q. Approximately l1o'v long had you been there, at the
time the accident occurred Y
A. It hadn't been but a fe'v minutes, because he had just
gotten down there.
Q. Had any other cars come past besides the Rittenhouse
car?
A. I don't remember.
Q. Did you get out of the car at all 7
A. After the accident happened, I did, yes.
Q. Yon didn't get out of the car before?
A. No, I didn't.
Q. Now ho'v soon after the accident was the car moved Y
A. About ten minutes.
Q. And 'vhere was the car moved?
A. He was going to report the accident to the
page 79 ~ Rescue Squad.
Q. Had the trooper arrived at the scene at that
time?
A. No.
Q. So the car 'vas moveq . before the trooper. ~rrived?
A. Wait a minute. I can't remember 'vhether the troopet
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was there, or not. The other man came over the hill, Mr.
Shepherd came over the hill, and Billy had started to walk
to the store to call the Rescue Squad, and he said, "Why
don't you go in your car, instead," and that is when he
moved it. I don't remember whether the trooper was there
or not.
Q. Now, when you got out of that car at the scene, well,
in the first place, you couldn't see the left front wheels of
your husband's car when you 'vere sitting in the car, of
course!
A. No.
Q. And did you actually observe these wheels, when you
got out, looking at the accident Y
A. Yes.
Q. When there were two cars wrecked across, you observed
the two tires Y
A. They were off. vVhen I stepped out, I didn't step on
hard surface.
·
Q. Can you tell the jury you actually looked
page 80 ~ at the wheels to see 'vhether they were on the
hard surface Y
A. I looked at the ground.
Q. Not the actual wheels Y
A. No.
Q. Now, you were sitting approximately the middle of the
carl
A. Yes, sir.
Q. And as the Rittenhouse car came down the hill, did you
recognize Mr. and Mrs. Rittenhouse, did you recognize them
as people you knew Y
A. Yes.
Q. Were you expecting someone to holler out to you as
they drove by Y
A. Yes.
Q. Did you have any trouble hearing Mr. Rittenhouse when
he called out to you Y
A. No.
Q. Can you remember what he said1
A. He asked me what was wrong, or was anything wrong.
Q. Did he say anything elseY
A. No.
Q. You had no trouble hearing him at allY
A. Not at all.
page 81 } Q. And during that time, the car was rolling
slowly past your window?
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A. Yes; that's right.
Mr. Slaughter: No further questions.
By Mr. Belcher:
Q. Mrs. Parr, I believe you said you noticed the Rittenl1ouse
car coming down, approaching?
A. Yes.
Q. Did you see any signal Y
A. Yes.
Q. What type of signal Y
A. She was giving a hand signal.
Q. For what length of time, or distance did she give the
hand signal Y
A. As she came over the top of the hill, she gave a hand
signal.
Q. Can you demonstrate the type of signal Y
A. Down.
Q. Arm downY
A. Yes, sir.
Q. And you definitely saw the arm outside of the carY
A. Yes, sir.
page 82 } Q. Now, you say, when you got outside of the
car, when you stepped down, you did not step
on the hard surface Y
A. No.
Q. You stepped on the ground, did you Y
A. That's right.
Q. And then, yon had to make another step to get on the
hard surface f
A. That's right.
Q. Can you tell us whether or not you-you may have testified to this-but, can you testify or not Mrs. Rittenhouse's
car was in motion at the time of the accident f
A. Yes.
Q. How fast would you say she 'vas going, at the time of
the accident Y
A. Approximately 5 miles an hour.
Q. Where was your husband, at the time that the accident
happened!
A. He was down at the creek, do'vn the bank at the
bridge.
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Mr. Belcher: All right. That is all.

•
page 83

•

•

~

The Court: Suppose we go ahead with Trooper !Cauffman;
then afterwards, we \vill take up the other matter, out of the
presence of the jury.
Mr. Slaughter: Your Honor, it may make it clearer, if we
take it up no,v, if Your Honor please.
The Court: All right. Gentlemen, suppose you step outside.
(The jury retired from the courtroom, and the follo\ving
occurred out of their presence :)
Mr. Slaughter: May it please the Court, of course, Mr.
Allen hasn't rested his case, and he is putting on Trooper
l(auffman. I think any action at this time \Vould have to be
subject to his consent, even if he doesn't make the nlotion.
JJage 84 ~ The Court: Mr. Allen, do yon have any objection if \Ve take up the matter of the photographs
'vith the officer at this time1
Mr. Allen : No, sir;· I certainly do not.
Mr. Slaughter: May it please the Court, there have previously been submitted to the Court, I believe it's nine photo-:graphs, four taken yesterday, which were proven by Mr.
Saunders; and five which \Vere taken at an earlier time, and
which have been identified only by the markers on the photographs. The Court has not perntitted their entrance over
the objection, and has sustained the objection of ~fr. Belcher
by not ad1nitting them, bnt agreed to consider them further,
on the testhnony of 1\{r. ICanffn1an, and at this tin1e, I \vould
like to snbn1it Defendant Saunders' Exhibits 1 through 9,
through Trooper Kauffn1an, and let hhn examine them: and,
as far as I kno,v, he has not exa1nined them heretofore.
1\{r. Belcher: I would like to interpose my objection at this
point. If Your Honor please, these pictures which he is proposing to offer, and which the Court has ruled out before, four
of them show there is snow on the east side of the road, which
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giYes a distorted picture of how much distance there is to
park; that being one of the issues in the case. The other pictures \vhich ~.fr. Allen has, were taken hvo years or
better after the accident. They also have snow
page 85 ~ on the shoulder of the road, which tends to give
it a distorted picture of the situation; and \Ve object strenuously to the introduction of any pictures that were
taken that long after the accident occurred, as they don't reflect the same situation as existed on the day of the accident.
Furthermore, I am prepared to offer evidence, if necessary,
to the effect that the point where the Parr vehicle was
parked, there has been smne change in that portion of the
shoulder, in that the Highway Department has dug a \Vater
trench or sornething, ditch, which materially changes the
situation from the day of the accident. For those reasons, I
\vould object to the introduction of any of the pictures.
The Court: Vi ell, that is the reason I want to hear TroopPr
Kauffman's testin1ony, and you will have an opportunity to
examine him on any phases of the photographs, J.\IIr. Belcher,
that you feel proper on which to interrogate him; and I am
reserving my ruling. I sustained your objection this nlorning, until hearing from Trooper Kauffman, with the thought
if I admitted the pictures and the pictures \vould already have
been before the jury-I suppose I should have reserved 1ny
ruling this morning, but it doesn't n1atter, because \Ve will
go ahead from this point.
page 86

~

vV. vV. IUUFFMAN, a witness called by and
on behalf of Defendant Saunders, after being first
duly sworn, testified as follows :
DIRECT EXAMINATION
(Jury Absent)

By J.\IIr. Slaughter:
Q. Trooper l{auffman, I herewith hand you nine photographs labeled Defendant Saunders' Exhibits 1 through 9.
First, I will permit you to examine them as n1uch as yon
\vould like, and then I will ask yon certain questions about
them.
A. Yes, sir.
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Q. Trooper Kauffman, you recognize the scene depicted
in these pictures f
A. Yes, sir.
Q. What is that scene?
A. Well, that is Route 6 in Nelson County, showing the portion of the road that was involved in this crash that occurred
in April of 1962.
Q. And involved in that crash \Vere Mr. Harold A.. Saunders, Jr., who is here, and 1\tirs. Rittenhouse, \vho is here
on my right. Now, Trooper, have you reviewed these nine
photographs Y
A. Yes, sir.
Q. Do these reflect, insofar as you are able to determine, the scene of the accident as it existed on
page 87 ~ April 22, 1962, \Vhen this accident occurred!
A.. As nearly as I can tell, yes, sir.
Q. Vl as there snow on the ground at that time Y
A.. No, sir, there wasn't.
Q. And thus, the snow in these pictures would not reflectY
A. That's correct; the snow wouldn't.
Q. But otherwise, these do accurately reflect the situation?
A.. As nearly as I can tell, yes, sir.

Mr. Slaughter: I have no further questions. We move
·ror the admission of the photographs.
Mr. Belcher: I have a question or two.
CROSS-EXA:h1INATION
By Mr. Belcher:

Q. No,v, Officer, would you say these pictures with the
snow on the road, give the same impression as it existed
on the day of the accident; can you say to this Court that the
shoulders appear exactly as they did on the day of the accident?
A. No, sir, I can't say they show exactly as on the day of
the accident.
·
Q. In other words, as far as the snow is piled
page 88 ~ up, it gives no vision of the width of the shoulder,
does it?
Mr. Allen: I think he ought to sho\v all of the pictures, if
it please the Court.
The Court: I think he has them all there.
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Mr. Belcher: I am asking him about these taken yesterday,
'vith the show on the road.
A. To me, these photographs, I 'vouldn't say sho'v a distortion in regard to the width of the shoulder; certainly
different, due to the snow.
By Mr. Belcher:
Q. What do they show then Y
A. "\Veil, as I see the photographs here, and as I look in
my memory over the stretch of road, I have looked over it for
some years, to me, it doesn't distort the width of the shoulder.
Q. That is because you are probably familiar with it?
Wouldn't it, to a person, if he were not familiar with the
roadY
Mr. Slaughter: I don't think he can testify as to ho'v it
would affect someone else. He can testify as to ho'v it affects
it to himself.
The Court: I sustain the objection. I think he can testify
as to his familiarity with the road. I think that
page 89 ~ would be a matter of argument. That would be
something I can take into consideration, but I don't
think it is a proper question to ask the witness.
By Mr. Belcher:
Q. Officer, do you know if this road has been changed
since the accident, in any wayY
A. I think it's been resurfaced, sir, the macadam has been
resurfaced.
Q. Can you testify the lines shown in this picture are exactly the same as they were on the day of the accident Y
A. I can say that the lines today, appear as they did in
my drawing that I made at the scene. There has been no
substantial change in the solid line, and the broken line
type of marking.
Q. I refer you to the exhibit which has been marked Defendant Saunders' Exhibit No. 2; do you think that that picture accurately shows the place 'vhere these vehicles 'vent off
on the shoulder of the road T
A. May I refer to the diagram I drew on the day, and compare these?
Q. Just by the picture, itself?
A. Yes, by the picture, itself, I would say that does depict.
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Q. \Vhere did the vehicle go off?
A. You are referring to 'vhich vehicle, sir, to
page 90 ~ the Saunders vehicle-caine down this hill, went
off at the site of this sign here, goes a little bit
east of that sign.
Q. "\Viii you point that out to the Court, please f
A. This is Route 6, looking east, and the Saunders vehicle
can1e down this hHl, and the rear of the vehicle was off the
road east of this sign, which yon can see the back here.
Q. \Vas that sign there on the day of the accident?
A. As far as I kno,v, it was.
Q. In fact, the sign was put there after this accident f
..A.• Yvell, it would have no bearing. I am using the sign. as
a location point of the crash. I can't positively say 'vl1ether
that sign was there on the day of the crash, or not; but that
is the nearest object I see to the point where the vehicle
stopped.
Q. Where the vehicle stopped?
A. The Saunders vehicle, where I found the Saunders
vehicle.
Q. Looking at this picture, 'vhat would you testify the 'vidth
of the road to beT
A. vVell, I recall the width of the road.
Q. vVell, from this picture?
A. I can't say, sir.
page 91 ~ Q. You can't say?
A. No, sir.
Q. With the snow there, doesn't that give the idea there
is a very narrow shoulder there? I mean, not frotn your recollection, but looking from this picture, doesn't it give the
idea there is a very narrow shoulder?
A. Well, to me; sir, it doesn't appear distorted, other than
the way I know the road.
Q. Of course, you are perfectly fan1iliar 'vith the road, are
you?
A. Yes, sir.
Q. N o,v, fron1 the Defendant Sunnders' Exhibit 4, can you
see from that picture where the accident took place?
A. No, sir.
Q. \Veil, with Defendant Saunders' Exhibit 3, can you
see in that picture where the accident took place~
A. No, sir.
Q. From the Saunders' Exhibit 1, can yon see in there
where it took place?
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A. No, sir.
Q. From Defendant Saunders' Exhibit 6, can you see In
there 'vhere it took place?
A. No, sir.
Q. Defendant Saunders' Exhibit No. 7, can you
page 92 ~ see in there where it took place?
A. No, sir.
Q. Defendant Saunders' Exhibit No. 8, can yon see in there
where the accident took place?
A. No,v, this is the closest one we have had, and this 'vonld
reflect a certain part of the position of the vehicles.
Q. vVouldn't give the con1plete position of the vehicle, would
it'
A. No, sir, I don't believe it w·onld.
Q. Defendant Saunders' Exhibit No. 2, 'vhich direction are
yon looking in that 1
A. No. 2 'vonld be looking east.
Q. Can you see in there 'vhere the accident happened Y
A. Yes, sir.
Q. Defendant Saunders' Exhibit 9, can yon see in there,
'vith any degree of accuracy, where the accident took placeT
A. "\Yhere it took place is visible in this picture, yes, sir.
Q. Where did it take place Y
A. Here.
Q. Defendant Saunders' Exhibit 5 shows an automobile
in the picture; do yon know w·hat that is, whether
page 93 ~ that was there at the tiine of this accident?
A. You are referring, sir, to the vehicle at this
point?
Q. Yes; the one in the upper portion of the picture. "\Vas it
there, at the time of the crash Y Do you know if it 'vas Y
A. No, sir.
Q. That shows a vehicle on the high,vay, somewhere in th.e
vicinity of 'vhere the accident happened, doesn't it Y
A. Yes, it does.
Q. Defendant Saunders' Exhibit No. 9, can you see 'vhere
the accident took place there, with the trees, and so forth,
on the righthand portion of the road, or, wl1ere the Parr vchi.cle may have been parked?
A. It doesn't show where the Parr vehicle 'vas, sir.

Mr. Belcher: Your Honor, I rene'v my objection to these
pictures. They don't, in my opinion, pictures taken that length
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of time after, of the scene, where there have been changes, do
not accurately portray the scene on the date of the accident,
and would be prejudicial to Mrs. Rittenhouse.
The Court: Mr. Allen, do you want to examine him at all on
the photographs Y
Mr. Allen: I didn't understand one or two
page 94 ~ questions and ans,vers. For the sake of clarityMr. Slaughter, if you haven't finished, it might
be betterMr. Slaughter: Go ahead, and I will come back. Yon go
ahead with what questions you have.
The Court : Let me ask him one question.
By The Court:
Q. There have been, and I realize it has not been in the
evidence, but there bas been a suggestion by Mr. Belcher
that part of the shoulder has been cut away, in the immediate vicinity of where these cars had c01ne to rest. I would
like to know whether or not, Trooper Kauffman, if you know
anything about whether or not there is such a change, or
whether or not it is in the area! Has any part of the shoulder
been cut away, in the in1mediate area Y
A. Not so that I can detect, sir.
By Mr. Belcher:
Q. Officer, have you observed where the Parr vehicle is
supposed to have been parked on that shoulder recently?
A. I have been there recen~ly; I haven't paid particular
attention. The only time I have been there to pay particular
attention, there 1vas snow on the ground.
Q. So you don't know 'vhether the 1-Iighway
page 95 ~ Department has dug a ditch follo·wing the bank,
away from the road, which 'vould be right at the
point where this Parr vehicle allegedly parked; you don't
know that, do you?
A. No, sir.
Q. You wouldn't deny the Highway Department has done
that, would you Y
A. No, I wouldn't.
Q. If that be true, 'vonldn't it make a material difference,
as to whether this vehicle could or could not be parked, when
the testimony shows it was parked here'
A. Could you possibly show in the photograph what you
are referring toY
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Q. The photographs don't even show it.
A. I am afraid I am not able to positively say that. The
only time I paid attention to it, there was sno,v.

Mr. Allen: I think, if it please the Court, that I don't
know which picture Mr. Belcher referred to as there being
a car in the picture. I suppose it is either 5 or 9, or both.
Oh, you are speaking of thf' car on the highway?
~f.l'. Belcher: l.es .
.1\tlr. Allen: I think that is clear. I don't have any.
The Court: !{r. Slaughter, do yon hav(l anytlting
page 96 ~ further?
Mr. Slaughter: Yes, sir, I have just two or three
brief questions.
Mr. Allen: I might be able to clear up a little something
about this ditch, if His I-Ionor 'vants n1e to attempt to do so.
The Court: Well, I 1vould like to have anything yon gentlemen can bring out. I mean, this 1vitness has testified that
in looking at the pictures, that from what they show him, 'vith
the exception of the snow, that the photographs appear to
him to represent substantially the 'vay the scene looked at the
time. Now, if there is anything that Mr. Belcher-Mr. Belcher
has undertaken to show there are certain things in there
that would not properly reflect the condition at the time.
Mr. Allen: 'Vell, this thing has been brought up about a
drainage ditch. I don't, may it please the Court, 1nake myself
clear; I don't contend the ditch changes anything, but just to
throw a little light on itBy 1\tlr. Allen:
Q. Trooper I(anffman, if you 'vould focus your attention
for a moment, please, 'vhere the cut comes headed
page 97 ~ west, and the fill, ''rest, I believe, where the collision took place, there was a fill?
A. There 'vas a fill on the side of the road.
Q. In other words, as you are headed 'vest, and come up
over a hill, just before you get to the accident, the top of
the hill is cut down, there are banks on either side?
A. Right.
Q. And then, after you leave the crest of the hill a little
bit, instead of going do,vn into a deep ravine, dirt has been
filled in, which puts the road on a fill, the surrounding sides,
after you leave the shoulders or below Y
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1\tlr. Belcher: I don't think he can testify. I have no objection
to his asking the witness.
Mr. Allen: This is just identification.
The Court: I am going to permit him to do this. "\Ve don't
have the jury here. I 'vant, myself, to kno'v about the nature
of this, if this is a change of any 1naterial hnportance. Mr.
Belcher, I want to know 'vhat it is, and 'vhether or not it does
affect it. Go ahead. I want to know wh(~ther it affects the adInissibility of the pictures.
By :Nlr. Allen :
·Q. So, then, the place where the accident happened 'vas on
a fill; in other 'vords, the surrounding area 'vas,
page 98 ~ after you leave the shoulder of the road, was below the surface of the road t
A. Yes.
Q. No,v, I want to focus your attention, you leave the
cut at the top of the hill, as soon as you leave the cut, when
you go into the fill; and ask you if, 'vhen you 'vere out tl1ere
on yesterday, you noticed any trenching to permit the water
to leave the area 'vhere the cut was, and go down into the
ravine, or valley, rather than on do'vn the side of the road,
"There the fill begins 1
A. I paid no attention to it. I don't recall seeing it, sir.
Mr. Allen: vVell, I have no further questions.

By Mr. Belcher:
Q. Mr. l{auffman, 'vhere the trench might have been yesterday, 'vas covered 'vith snow, wasn't it?
A. That area 'vas.
Q. That area was entirely covered 'vith snow, so you
couldn't tell us 'vhether that trench was there, or not, could
yout
A. I didn't see it.
Q. And yon 'vouldn't see it, covered with snow would
youT
page 99 ~ · A. No.
~Ir. Slaughter: If it pl0ase the Court, I have
two or three 1nore questions.
Mr. Allen: If the pictures don't show the trench 'vith the
sno,v, I don't see whether it makes any difference if the trench
would be the change-
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RE-DIRECT EXAMINATION
By Mr. Slaughter:
Q. Can you identify the position fron1 which Defendant
Saunders' Exhibit is taken, identify the scene?
A. This photograph is Route 6, and '\Ve are looking west on
Route 6 in this photograph 3. The Saunders vehicle was
traveling west, in the direction that this picture was taken.
Q. No,v, you have testified that the accident scene is not
visible; if you were at that posHion, and a car was in the
position of the accident, '\Vonld the top of the car be visibleY

Mr. Belcher: 1\{r. Slaughter is going into the evidence on
another question, other than the admissibility.
1\:fr. Slaughter: I only bring it out for this reason:
lV[r. Belcher asked 1\Ir. K:anffn1an if he could
page 100 ~ see the accident scene, and Trooper !Cauffman
said, "No," because the artual surface of thP- road
is not visible.
The Court: I a1n going to do this, }fr. Belcher. I think that
these pictures, Trooper ICanff1nan has testified that looking
at those photographs, t11at witl1 the exception of the snow,
that they depict substantially the same conditions that '\vere
there at the thne of the accident. Now, I think tl1at lf'aving
out the question for a minute, of any ditch being tl1ere, I think
that the pictnrf's '\vou]d certainly he admissible under those
circumstances, with a staten1ent to the jnry that the picture~
show a collection of snow·, wl1icl1 was not there at the time of
the accident. Now, I think they would cf'rtainly lw admissible up to that point. N O'\Y, as far as tlw ditch is concerned,
if, in fact, there has been a ditch that is in tl1e vicinity of, or
has evf'n heen cut into, perhaps, smne part of the shoulder,
and if it is covered bv sno'\V so that it was not obseryed bv the
officer, I don't see tha·t that would InakP any difference, because
his testimony is that, taking the snow as llf sees it, that tl1at
suhstantia1ly depiC"ts the C"ondition of tlw road, including the
·width of the highway, and everything else in the
page 101 ~- picture, as it was at tlw tinw of the accident, except that it has som~ snow on the shoulders
no,v. So, I an1 going to adtnit tlu:1 pictures. of conrRfl, with th<='
tabs taken off, and if they won't con1e off, '\Ve will cnt thf'tn
off.
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Mr. Belcher: We object and except for the reasons previously stated.
Mr. Allen: If it please the Court, Mr. Morris is going to
'vash them off with his handkerchief, and they should come
off very easily.
(Nine photographs, previously marked for Identification as
Defendant Saunders Exhibits Nos. 1 through 9, were filed
in evidence.)
(The jury was returned to the courtroom, and the trial was
resumed in their presence:)
W. "\V. IUUFF}IAN, having been previously sworn, testified in behalf of the plaintiff, as follows:
DIRECT EXAMINATION
By Mr. Allen:
Q. Trooper Kauffman, I don't believe you had started testifying, had you? You hadn't answered any questions?
A. No, sir.
Q. Please, sir, state your name, age, and occupation for
the record.
page 102 ~ A. Trooper W. W. Kauffman; age, thirtythree; trooper with the Departlnent of State
Police.
Q. How long have you been with the Virginia State Police Y
A. About nine years and a half, sir.
Q. On April 22, 1962, did you have occasion as a part of
your official duties, to investigate a collision that took place
on Route 6 inNelson County, ·virginia Y
A. Yes, sir.
Q. Approxin1ately what time did you arrive at the scene,
and you may refer to your notes if you wish lo refresh your
recollection of thi!J.gS that you found during your investigation
on the day of the accident.
.
A. All right, sir. I arrived on the scene at l :20 p.m.
Q. And tell us what you found when yon arrived on the
scene, on the day of the accident.
A. All right, sir. This had been a hvo-vehic]e eollision.
Involved in it was a 1957 Mercury, fonr-door sedan, 'vhich I
found to have been driven bv Carol P. Rittenhouse. The
other vehicle was a 1954 Dodge, four-door sedan, which I
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found to have been driven by IIarold Alexander Saunders,
Jr. The Saunders vehicle, the Dodge, was found-Route 6
goes east and west-the Dodge was found facing
page 103 ~ south, partially on Route 6. The rear of the vehicle was off the macadam, and the front of the
vehicle on the macadam. The 1957 ~fercury sedan that had
been driven by Mrs. Rittenhouse was approximately a tenth
of a mile ahead of the Dodge sedan. That 'vas approximately
a tenth of a mile west of the Dodge sedan, facing 'vest. This
was the position of the vehicles 'vhen I arrived, sir.
Q. Did you make an examination for marks in the road, and,
if so, tell us what you found, please f
A. Yes, I did. There was a dark 1nark in the road from
the direction in 'vhich the Dodge vehicle, driven by Mr. Saunders, l1ad come. This mark was on the higlnvay for 109
feet.
Q. "\Vas this mark traced right up to the Saunders vehicle t
A. Yes, sir, from the right wheel of the Saunders vehicle,
this mark was 22 feet on the shoulder. That 'vould have been
on the north shoulder of Route 6, and then, it was 109 feet
on the macadam, a total of 131 feet. The portion of the mark
that was on the shoulder was slightly trenched out by the right
rear 'vheel, and there was a small pile of dirt just beyond
the right rear 'vheel, dirt that l1ad been scooped up by the
wheel as it went along.
1\Ir. Belcher: The right rear 'vheel, did you say Y
The Witness: Yes, sir.
~

By Mr. Allen:
Q. Now, this 109-foot n1ark on the macadam,
was that the only mark you found on the macadam on the day
of the accidentf
A. Yes, sir.
Q. Did you find any debris or anything that may have been,
or that you determined was left by either of the vehicles in
this collision?
A. The debris was scattered. There was a dark mark under
the Dodge vehicle, under the Saunders vehicle, that 'vas, as
near as I could determine, the point where the collision occurred.
Q. Now, what did this dark mark consist ofT ·Would you
describe it for us 7
page 104
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A. As near as I can recall, it was 1nade up of oil.
Q. Tell us generally what the dan1age "ras to the vehicle.
A. All right, sir. The damage to the Rittenhouse vehicle,
the rear of the vehicle, trunk, bun1per, the side panel, and
the damage extended into the- frame; the rear axle was actually broken up.
Q. And what damage was sustained by the Saund<~rs vehicle~

A. I have here the entire front end of the
Saunders vehicle was dmnolished. If my 1nemory
serves me correctly, that 'vould include the windshield was broken.
Q. Did you find any cracks on the shoulder of the road, indicating that the Uittenhouse vehicle had been off the road,
or any part of it had been off the road, off the hard surface?
A. No, sir.
Q. Did you look on the shoulder, to see if you could find
any marks that 1nay have been left by the Rittenhouse vehicle, on the shoulder of the road?
A. Yes, sir: I pretty earefnlly went over the entire scene,
everything I could pick up; and I found nothing in regard
to the Rittcmhm1se vehirle.
Now, tl1is 109-foot rnark that was left by tl1e Saunders
vehicle, tell us generally the direction and the angle and so
forth,-describe that for us, if you \vill.
A. All right, sir. ThP 1nark hegan about 3 feet from the
north shoulder. It went on Route 6 west for 109 feet, 'vhere
it left the north shoulder, and then continued in th~ north
ditch, or, I should say, north shoulder, I guess, for the final,
for the 22 feet-yes, final 22 feet.
Q. I-To'v far was this 1nark that \Vas 22 feet on the shoulder
from the edge of the 11ard surface~
A. All right, sir. That 'vou]d be, the position
page 106 ~ of the right rear wheel 'vas 2 feet, 2 inches off the
hard surface, on the sl1oulder.
Q. That is 'vhere the 1nark ended?
A. Yes, sir.
Q. Well, did it parallf~l, or did it not parallel the shoulder
of the road, generall~y, for this 22 feet?
A. It went off at an angle, from the shoulder, north edge
of the road.
Q. Where it ended. which was 2 feet, 2 inches from the
Pdge of t1H~ hard snrface, 'vas that the furthest it 'vas from
the Prlge of tlu• 11ard surface?
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A. Yes.
Q. At the time you arrived on the scene, was Mr. Billy
Parr-Miss Wade there, or the vehicle that 1\ilr. Parr had
driven there at the scene f
A. No, sir.
Q. Did you talk to Mr. Parr at the scene of the accident
at all~
A. No, sir.
Q. Did Miss Mary Ellen vVade, or ],fr. Parr identify themselves to you there at the scene on the day of this accident?
A. No, sir.
Q. In the vicinity of where this impact took
page 107 ~ place, could you tell us approximately ho"' wide
the shoulder is on the eastbound lane, which
\Vould be on the south side of the road?
A. Approxin1ately how 'vide the shoulder is?
Q. Yes, in the vicinity of this accident; that is, ·where the
Parr vehicle 'vas.
A. Yes, sir. That would be in the neighborhood of 7 feet,
6 inches; 7% feet in \Vidth.
Q. And describe the shoulder for us, generally; in other
words, this 7 feet, 6 inches, approximately over 'vhat distance does it extend before it narrows considerably to a distance too narrow for an automobile?
·
Mr. Belcher: I object to a leading question by counsel.
The Court: He asked him ho-w far it extended. Go ahead.
Don't lead hin1.
],{r. Allen: I don't think that last question 'vas leading,
perhaps, Your Honor.
Mr. Belcher: The tail end of it \Vas.
The Court : Go ahead. I am going to let him answer that
qt:eJtion. Go ahead.
A. The length of that area ·would be in the neighborhood
of 40 feet.
page 108

~

By Mr. Allen:
Q. Now, the north side of the road, which is
the righthand shoulder, westbound, would you tell us generally what the width of that shoulder was, and ho'v long it
extended for a 'vidth sufficient to accom1nodate an automobile?
A. \Veil, it would be in width, as I recall, in the neighborhood of 7 feet, and in length, 20 feet.
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Q. IIow wide is the macadam in the vicinity of this Y
A.. The macadam was measured on the day of the crash, at
the scene of the collision, and it was measured 20 feet, 2
inches.
Q. Tell us, generally, what the marking in the road was,
at the point where the impact took place¥
A. As Mr. Saunders traveled west on Route 6, he had a
broken line on his side, and that marking continued near
about the scene of the crash, where the mark changed, putting
a solid line on Mr. Saunders' side, as he traveled west.
Q. And how about the car head€~d east opposite the broken
westbound line, 'vould be what 1
A. Headed east in the vicinity of the crash, there would be
a solid line forbidding passing for eastbound traffic.
Q. And that solid line would continue how far Y
A. It goes to the top of that hill, and to whatpage 109 ~ ever point visibility is such that a person can see
to safely pass; I don't recall exactly what.
Q. You have given us the approximate width of the shoulder; when you exceed that width, 'vhat is the situation, or
what is the condition 1
A. Beyond the 'vidth, there is a very definite, decided drop.
The vehicle may be able to get a little further than the measurement I gave. If so, the vehicle would certainly be at quite
an angle, sideways; say another foot, and it would drop over
the edge.
.
Q. And when it dropped over the edge, how far would it go 7
A.. Well, I would have to estimate it, about the height of
ihis room, little higher than, certainly, the height of the light
there, 10 or 12 feet.
Q. How does the situation on each side of the road coinpare, regarding this drop Y
A. Well, you have the drop on either side.
Q. And it is similar?
A. Yes, sir.
Q. Did you talk to Mrs. Rittenhouse about how the accident
happened; did you ask her how it happened 1
A. Yes, I believe I did.
Q. What did she tell you?
page 110 ~ A. My notes reflect, from the crash, that the
Rittenhouse vehicle was pulling off the road, and
that the purpose of this was to talk to some folks who \vere
on the opposite side of the road; in the westbound lane, pulling off the road, to talk to some folks who 'vere parked on the
shoulder, sonth of the scene.
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Q. Do you recall what, if anything, Mrs. Rittenhouse said
about her car stalling, or the motor stalling! What did she
tell you about that Y
A. I do have that the vehicle stalled before being struck.
Q. "\i\tl1ere did she tell you it stalled Y
A. Well, as she \Vas attempting to, .as she was pulling off
, the road, the vehicle stalled.
Q. Did she indicate to you how far the Saunders vehicle
\Vas from her, when she first saw itY
A. No, sir, I don't believe I have it.
Q. Did you talk to Mr. Saunders about how the accident
happened?
A. Yes, sir.
Q. What did he tell you Y
A. As I recall from that conversation, he \Vas driving
\Vest, saw the problem arise in front of him, and probably
being a parked car on the south of the highway,
page 111 ~ and the Rittenhouse vehicle partially in the lane
ahead of him, this was the problem he saw arising; and if I recall, there didn't seem to be ample roon1 to
get between these vehicles.
Q. Do you recall whether or not Mrs. Rittenhouse told you
she was moving, at the time of the accident?
A. The reference I have here, that she \Vas pulling off tl1e
road; and then, my note of her speed, I say she was going
0 to 5 miles an hour. That is the only reference I have to l1er,
in regard toQ. As one approached the crest of that hill, headed west,
ho\v far away from the scene of the accident can you see that
area, before you get to it?
.
A. That is the area of the impact of this collision?
Q. Yes, sir.
A. I attempted to ascertain that figure, and by driving
my vehicle to a point in the highway where I could see this
impact area, and the figure I arrived at \Vas 500 feet.
Q. On the date of the accident, when you looked for marks,
were you able to find any marks indicating the the Saunders
vehicle may have gone off the road before the impact, or
came in contact with the Rittenhouse vehicle?
A. This question was on the date of the accident?
Q. Yes.
A. I didn't find any marks on the day of the
page 112 ~ accident, other than the ones I have given.
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Q. And the 22 feet, the 109 feet.l\. Yes, sir.

Mr. Allen: If it please the Court, we have no further questions.
CROSS EXA1fiNATION
By 1\fr. Slaughter:
Q. Trooper J(auffman1\fr. Allen: Excuse rne.

DIRECT EXAMINATION (Continued)
By Mr. Allen :
Q. I don't believe we asked you: vVhat is the speed li1nit
in that area T
A. There is no reduced speed there; it's 55.
Q. Yon 1nay check your notes.
A. It was 55 at the time of the accident; yes, sir.
:\fr. Allen: M:ay I ask another question T
l\{r. Slaughter: Certainly.

BY l\fr. Allen:
~Q. Describe this grade going 'vest, 'vhere yon top this l1ill,
down to the point ,v]wre the impact took place.
A. Well, H's steep. That is not a Yery good
page 113 ~ description, but it's pretty steep.
Q. "Where the impact took place, was that on a
stE'ep grade, too~
A. Yes, sir. It may have begun to flatten out just a littlE',
bnt it was pretty steep.
CROSS EXAMINATION
By Mr. Slaughter:
Q. Trooper Kanffn1an, we have herfl certain photograpl1s
which yon haYe seen hf'fore. For the heneflt of the :inrY, I
will l1and you each one. It is possible yon can identify· the
exact nlacf' Rmne of tl1e1n 'vere takf'n: if not, 've will identify
tl1em flrRt.
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The Court: Suppose you come over here in front of the
jury.
The 'Vitness: Yes, sir.
By Mr. Slaughter:
Q. In order to keep the record straight, I will go by the
numbers by which these photographs are 1narked. I 'vill show
you first, photograph marked Saunders' Exl1ibit l ; do you
recognize the scene as that place?
A. Yes, sir. That is Route 6. This shows the road from
which the Saunders vehicle came. In other 'vords, the Saunders vehicle 1vas driving in this direction.
page 114 ~
Q. Approximately where was the photograph
taken 1
A. vVell, it was taken approxin1ately at the scene of the
crash.
The Court: I think this would be the appropriate time
to tell the jury that the snow 1vhich appears on these photographs, of course, wasn't there at the time the accident took
place.
Mr. Belcher: I think you ought to tell, Your Honor, the
jury when the pich1res were taken.
Mr. Slaughter: The trooper doesn't kno1v "rhen these pictures were taken.
~fr. Belcher: "\Veil, you can tell them.
Mr. Slaughter: The pictures 'vere taken yesterday.
The Court: All right. Go ahead, sir.
By Mr. Slaughter:
Q. Trooper, I show yon Defendant Saunders' Exhibit 2.
I ask you to describe it briefly, and the seene, 1vhat it depicts.
A. Again, this is looking east, Route 6, the Saunders vellicle traveling down tl1is hill. The collision occurred in this
vicinity here, and as a result of the crash, the vehicle ~{rs.
Rittenl1onse was driving came up on Route 6 and ended up a
little beyond the front of this photograph.
Q. Now, you have indicated here a point where
page 115 ~ the accident occurred. :B,or the record, Trooper,
could you describe s01nething in the picture that
would g1ve an approximate location of the accident scene?
A. All rigl1t, sir. The nearest thing I see is a sign, highway
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sign, which is beyond the bridge; and that sign is west of the
actual crash scene, it is the closest point to the crash scene.
Q. Looking at the picture, would that sign be on the lefthand side of the road.
A. Yes, sir.
Mr. Allen: Mr. Slaughter, would you want the officer to
1nark that so we don't forget it?
By Mr. Slaughter:
Q. If there is no objection, Officer, would you mark it,
please? Would you take a pencil, please, and mark, approximately, the accident scene?
A. Just an X7
Q. An X will be fine, and make a circle around it so it \Vill
be clear and we can identify it easier.
A. Yes, sir. (Marking)
The Court: Here is a grease pencil.

By Mr. Slaughter:
Q. For the record, the point you have marked \Vith the
red grease pencil is approximately the scene of
page 116 ~ the accident?
A. Yes, sir.
Q. I show you now Defendant Saunders' Exhibit 3, and ask
again if you will state from where that was taken, and the
direction in which it was taken?
A. All right, sir. That is Rout(~ 6, looking 'vest, and that
shows the path of the Saunders' vehicle, as you travel the
route over the crest of the hill, down toward the scene. It
doesn't show down to the scene, but it shows the crest of the
hill, just prior to getting to the collision site.
Q. There is visible in that picture a highway marker \Vith a
crossroads mark on it; in this picture on the righthand side
of the road, did you observe that?
A. Yes, sir; and that is the same sign I mentioned in the
previous picture, the sa1ne sign marked in the previous picture.
Q. The closest point to the scene of the collision?
A. Yes, sir.
Q. I think this picture is virtually identical. Could you,
for the record, identify Saunders' Exhibit 4?
A. Yes, sir. This picture is Route 6, looking west, show-
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ing where Mr. Saunders 'vas headed, just prior to going over
the crest of the hill. It does show the san1e crosspage 117 ~ roads point up over the macadam, which is the
neareast identifiable point, up to the collision.
Q. Now, Trooper, we get to Defendant Saunders' Exhibit
5. Again, could you tell us where that is taken, and the scene
it depicts?
A. All right, sir. That is Route 6, looking east. It shows
the same highway crossroads sign which was mentioned
earlier. It does sho'v the scene of the crash, looking east.
Q. You observe an automobile in the photograph; was
that, insofar as your investigation shows, was that autonwbile
there at the time of the collision?
A. No, sir, it wasn't.
Mr. Slaughter: For the record, if the Court please, perhaps Mr. Allen can state when these pictures were taken.
We have already stated when the first four 'vere taken.
Mr. Allen: The ones I gave you, Mr. Slaughter, were taken
on the 15th of February, 1964.
By Mr. Slaughter:
Q. Now, there is a highway marker sign again in this
photograph, to the left of the road; is that the same sign you
referred to earlier in talking about certain other photographs?
A. Yes, sir. I can't say it's the same sign, but
page 118 ~ it's in the same general area.
Q. Thank yon. · I show you now Defendant
Salmders' Exhibit 6, and would ask you the same question,
the location of the photograph, and the scene depicted.
A. Yes, sir. This one shows Route 6, looking east, show·ing the hill crest, and the road beyond it. It doesn't sho"r any
sign.
Q. Would that be looking east or west?
A. Excuse me. That is looking west.
Q. Is this taken, then, generally, fron1 the direction frmn
which both vel1icles 'vere coming, prior to the accident?
A. Yes, sir; correct.
Q. I sho'v you Defendant Saunders' Exhibit 7, and again,
ask you the same question.
A. All right, sir. That is Route 6, looking 'vest, going down
the hill, toward the collision, same general vie'Y we have
seen before.
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Q. I next show you Defendant Saunders' Exhibit 8, and
ask you if you would describe what that depicts.
A. Yes, sir. This is a shot taken from the vicinity of the
highway scene we have n1entioned, that shows Route 6 looking
west. This is nearest to the point of ilnpact, looking in a
westerly direction.
Q. And finally, Defendant Saunders' Exhibit
page 119 ~ No. 9 ; 'vould you describe again?
A. No. 9 shows Route 6, going in an easterly
direction. It shows the same sign that 've have seen on the
left of the highway, that nearly depicts the scene of the
collision.
Q. Thank you.
I am not sure, Trooper, that there is in evidence anywhere,
the date of the accident. Could you give us the date of the
accident?
A. It was April 22, 1962.
Q. And, as Mr. Saunders was proceeding 'vest down the
hill, there was a broken line, as I understand iff
A. Yes, sir.
Q. But for traffic heading east, there 'vas a solid line?
A. Yes, sir.
Q. Now, could you tell us, Trooper, the minimum distance
that there must be visibility for there to be a broken line,
in Virginia f
A. No, sir, I'm sorry, I can't.
Q. But a solid line, of course, indicates there is not sufficient visibility for a car to pass'
A. That is correct.
Q. And, as a matter of fact, it is unlawful for
page 120 ~ a car to pass across a solid line?
A. Single, or double solid lines; yes, sir.
Q. And you testified that this is a steep grade, that both
cars were descending; could you give us some estimate of the
grade at that point?
A. No, sir, I wouldn't know how to estimate grade.
Q. Would you say this is roughly as steep a grade as you
get on public highways, in the primary system?
A. I think that is a fair evaluation.
Q. Now, Trooper, you have testified there were no other
marks found at the scene of the accident. In coming back
to the scene of the accident later, did you notice any marks
which appeared to connect up in any way with the marks
left by the accident?
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page 124

~

*
By Mr. Slaughter:
Q. Trooper, will you tell us again, I think you testified
before-the width of the road at that point?
A. Yes, sir. The width of the road was 20 feet, 2 inches.
Q. In discussing the case afterwards, 'vith ~Ir. Saunders,
did he tell you he took every action he could to avoid the
accident?
}fr. Belcher: I object to it as leading.
The Court: He is on cross-exan1ination. Go
page 125 ~ ahead.
1\{r. Belcher: I think he can ask what he did
tell him. I don't think he can suggest the answer. That is rny
objection, even on cross-exarnination.
The Court: I think he can lead, on cross-examination. Go
ahead, sir.
.l\.. Your question was, did he take what action was necessary to-

By Mr. Slaughter:
Q. That he took what action lH~ could, to avoid the collision Y
A. I don't hav() any reference to that lu~re, and I don't
recall that particular staternent, sir.
Q. In the hearing on lVIay 10, 1962, in the County Court
of Nelson County, on page 1R, did you rnake the following
statement, referring to lVIr. Saunders:
·
"He took \vhat action l1e could to avoid the collision bnt
was unable to avoid it" T
A. If it's in there-like I said, I don't recall.
Q. And 'vhat staten1ent did he rnake to yon as to his speed
prior to the accident?
·
A. My notes reveal 55. I have hPre "55-65" on tny report.
Q. Do you recall specifically that is what speed

82

Supreme Court of Appeals of Virginia

W. W. Kauffman
page 126

~

he told you he was traveling, prior to the accident!
A. Going strictly from memory, I believe he said he was
going in the neighborhood of 55.
Q. Do you recall if he stated to you 'vhether or not the
Rittenhouse vehicle was stopped Y
A. No, sir, I don't.
Mr. Slaughter: No further questions.
By Mr. Belcher:
Q. Trooper, when Mr. Slaughter asked yon a moment ago
did you remember testifying, and read to you from page 13,
the statement that he took what action he. could, as I retnember-I would like to complete that sentence, also, and
ask you if you remember that:
"Took what action he could. As I remember, he stated he
didn't know whether he applied his brakes or not."
Do you remember testifying that?
A. That is my recollection, that he did not recall whether
he applied his brakes.
Q. You talked to him about it, and he didn't lmo'v whether
he applied his brakes or not; is that correct T
A. As nearly as I recall.
Q. All right. This accident happened on April
page 127 ~ 22, 19621
A. That's correct.
Q. And what time of day do you have down, as having been
the time of the accident?
A. As the time of the collision, I have 12:35 p.m.
Q. What time did you arrive?
A. At 1 :20 p.m.
Q. What kind of a day was itT
A. The 'veather was clear.
Q. Was it bright, a sunshiny day like it is today?
A. As nearly as I recall.
Q. How much visibility now, do you have, as yon proceeded on in a westerly direction, after you come over the
crest of the hill? How far can you see from there down to
wl1ere the accident happened'
A. Oh, from there down to where the accident happened,
you can see 500 feet.
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Q. I believe you said that the width of the road was 20
feet, 2 inches 7
A.. Yes, sir.
Q. Now, at that point, there is a broken line, so Saunders
could have passed, if he wanted to, isn't there¥
A.. Yes, sir.
Q. And there is, according to your testimony,
page 128 ~ the first mark which you found in the road was
how far from 'vhere the visibility started?
A.. That \Vould have been 374 feet, from \Vhere the visibility started.
Q. And you found no marks of any kind on the highway
left by the Saunders vehicle T
A.. That's correct.
Q. The mark which you did find, I believe you said was
109 feet on the higlnvay?
A.. Yes, sir.
Q. vVould you describe the mark to the jury Y
A.. It appeared to be a pressure mark. It was quite dark,
tiny bits of rubber, but from the tires, as the vehicle slid
along on the macadam.
Q. 'Vhat would cause the pressure mark?
A.. "\V11eel going side,vays.
Q. This mark, you say, was 109 feet; were there hvo of
them together, or just one mark?
A.. Just one mark.
Q. Left by 'vhich vehicle T
A.. One mark led up to the right rear wheel.
Q. So, after that mark extended for 109 feet on the high'vay, it then went off on the shoulder 22 feet Y
A.. Yes, sir.
page 129 ~ Q. Where it led up to the right rear 'vheel?
A.. Yes, sir.
Q. A.nd they are the- only marks which you found at all,
left by Saunders, that yon could definitely link up to the
Saunders vehicle T
A. Yes, sir.
Q. And the Saunders vehicle \Vas in a perpendicular position to the highway Y
A. Yes, sir.
Q. How much of it 'vas overhanging the highway?
A. I had the measurements of the wheels here. As 've have
already discussed, the right rear was 2 feet, 2 inches off; and,
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of course, there was overhang behind that, the trunk of the
vehicle. I don't have the 1neasurement on that.
Q. "\Vell, let me ask you this : Ho'v far off the road, edge
of the road, would be the lefthand side, did you find this; how
much beyond the road?
A. As I stated, 2 feet, 2 inches; the trunk 'vould overhang.
Q. All right. You found the other car-ho'v n1any feet did
you find beyond it?
A. Tenth of a mile.
Q. You say the axle 'vas broken on that car?
page 130 ~ A. I later found it had extensive damage to the
rear. I believe it 'vas the axle.
Q. Did you find, also, the motor 'vas torn loose from the
motor mantle?
A. 1-Iad been told to me.
Q. Yon didn't notice?
A. I didn't notice it at the time.
Q. You indicated you talked to Mrs. Rittenhouse and she
said the car was stalled; did that con1e from her, or someone
else? Are you absolutely positive of that, Officer?
A. These notes that I wTote at the scene of the crash.
Q. V\7ell, yon talked with several people there at the scene
of the accident, didn't you-?
A. Oh, yes.
Q. Isn't it possible that that inforn1ation may l1ave come
to you from someone else, other than ~Irs. Rittenhouse?
A. Yes, sir. All I have l1ere is "No. 1 stalled." I cannot
recall the source of that information.
Q. But you are not sure ~frs. Rittenhouse told you that,
are you?
A: I am not positive, no, sir.
Q. Now, Officer, in looking at the two vehicles in the 'vay
that they caine togethE~r, can you tell ns, or ho'v
page 131 ~ would you describe the impact?
A. Well, as nearly as I could determine, it 'vas
a front-end-to-rear-end situation.
Q. Would you say it 'vas entire front end to entire rear
end?
A. Yes, sir. I couldn't say it was left or right.
Q. In other words, you \vould describe it as dead center?
A. Yes, sir.
Q. Now, if this n1ark of 22 feet 'vas 21;2 feet off tl1e hard
surface, 'vould you then take it from tl1at that the Ritten1Iouse vehicle was likewise partly off the hard surface, any
portion of it?
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Mr. Slaughter: I object to his asking for speculation on
the part of the officer.
The Court: Yes. Objection sustained.

By ~Ir. Belcher:
Q. All right, now. The Parr vehicle had been moved when
you arrived on the scene, had it not?
A. Yes, sir.
Q. Did the drivers point out to you 'vhere the Parr vehicle
had been parked? Did you ascertain from your investigation?
A. As near as I can recall, I learned simply
page 132 ~ that the vehicle had been parked on the side of
the road.
Q. Now, there is a shoulder there 'vide enough for a vehicle
to park off the hard surface?
A. Yes, sir.
Q. As a matter of fact, did you park there during your
investigation?
A. I think, on the 1nany trips I made to the scene, I did
park on that spot ; yes, sir.
Q. How many trips did you make to the scene, afterwards?
. l\.. Well, I know one occasionQ. On each occasion, you parked at the same position
the Parr ·vehicle parked, didn't you?
A. Yes.
Q. So the shoulder is 'vide enough for a car to get off the
hard surface?
A. Yes, sir.
Q. And, likewise, on the other side, the shoulder is wid<~
enough for a car to get on the other side?
A. Yes, sir.
Q. N o,v, Officer, you 'vork in that vicnity; I guess yon have
driven that road on many occasions, have you not?
A. Yes, sir.
Q. Have you made any tests to see how far
page 133 ~ it 'vould take yon to stop over the crest of the
hill?
~fr. Slaughter: If the Court please, there is no
on that.
The Court: If he 1nade such a test, what is your
that the statute controls that?

t<~stimony
obj~ction,
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Mr. Slaughter: No, sir. My objection is that any test made
by the officer would not have any bearing on Mr. Salmders'
vehicle's ability to stop.
The Court: Let him answer, has he made such a test.
A. As I recall, shortly after the accident, I tried to test
distance, and tried to n1ake a similar test, to see
how fast I could stop; and then, I tried to do it in feet.
~topping

The Court: Wait a minute. Don't do the feet.
The Witness: I couldn't do the feet.
By Mr. Belcher:
Q. Could you tell, according to your test, if you were able
to stop before you got to the point of impact Y
Mr. Slaughter: I object to that, strenuously.
Mr. Belcher: I think it 'vould be very material.
The Court: Maybe he hasn't laid sufficient groundwork.
(The following occurred out of the presence of the jury:)
The Court: I think the testimony has been, as to Saunders'
vehicle, testimony has been the brakes were in
page 134 ~ proper condition at the time, hasn't it Y And the
officer has not been asked that about his brakes.
Mr. Belcher: All right. I 'vill ask him now.
By Mr. Belcher:
Q. Officer, the vehicle in which you were driving when you
made the test, were your brakes in good working condition T
A. Yes, sir.
The Court: What about the weight of the car; wouldn't
you have to show that Y
By Mr. Belcher:
Q. What kind of car were you operating?
A. ·I expect at that time I was operating a 1961 Chevrolet.
Q. And do you know what that weighed Y .
A. I'd just have to guess.
Q. Would you know approximately?
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Mr. Slaughter: If the Court please, he said he would have
to guess.
The Court: Well, if he knows approximately; I don't
think he has to have it to the pound.

A. I think it weighs around 3400 pounds.
By Mr. Belcher :
Q. Do you know approximately what a 1954
page 135 ~ Dodge would weigh Y
A. I am a Dodge man, but I am not familiar
with a 1954---a little bit heavier, probably a couple hundred
pounds heavier.
Mr. Belcher: I think he would be entitled to give us the
result of this test.
Mr. Slaughter: I submit the result of any such test would
be entirely immaterial. We have no showing of similarity
of tires, similarity of vehicles, weight of the vehicles, condition of the brakes. Just no effort has been made to show
similarity of vehicles. We submit any t~st would be speculative.
The Court: He has testified that his brakes were in good
operating condition. I think it might go to the weight of the
testimony, as to the fact the Dodge 'vas a couple hundred
pounds heavier: but I think-if he has made the test-the
statutory table doesn't do any good, because it states it is not
applicable. I will admit the testimony.
Mr. Slaughter: I 'vould except to the Court's ruling, on
the grounds heretofore stated, and particularly on the ground
that a test of this sort made without any scientific contr.ol,
the different vehicles were different, different
page 136 ~ type of tire tread, with no sho,ving of similarity
of the tires or tire tread or the driving conditions,
could only be immaterial in this case. On those grounds, I
would except.
(The jury was returned to the courtroom and the testimony
'vas resumed before them.)
By Mr. Belcher:
Q. Go ahead and tell the result of your test.
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A. In doing this test, I 'vas able to stop n1y vehicle considerably ahead of the point of impact.
Q. What do you rnean by "considerably"; give us an estimate.
~fr. Allen: Your I-Ionor, he can't estimate what distance it
took hhn to stop the vehicle. How can he make any estintate
to be of any assistance here'
The Court: It semns to nte one question "'ould answer
the other, wouldn't it? But I haven't heard his answer. I
think it he knows the distance from one end, l1e can certainly give his estin1ate of the distance from the other. It's
certainly got to be an '·approximation. I think he can approximate it.
Mr. Allen: As I understood him before, I gatltered he
couldn't approximate it.
Mr. Belcher: Your Honor, he said he stopped considerably
before he got to the point of i1npact. I think he can give
an estimate of how far before he got to the point of iinpact.
page 137 ~ The Court: 'Veil, if he can give such an estimate; but if not, then he can give an estilnatc
to the crest of the hill, if he can deduct that.
Mr. Belcher: He certainly can.
The Court: If he can approximate the distance.
~ir. Slaughter: Defendant Saunders objects on the same
grounds.
The Court: I understand, and it will be understood your
objection goes to the whole line of tPstimony. Go ahead.

A. I can only say in regard to the test, that I do rec-all
my vehicle stopped prior to getting to that 109 feet that I

1neasured on the hard surface, and I don't recall, or didn't
measure ho'v much east of that point it stopped; but it did
stop prior to that point.
By Mr. Belcher:
Q. So, at 55 miles an hour, yon stopped prior to getting

to the first mark which you found by the Sa1inders vehfcle?
A. Yes, sir.
Q. And that mark being 109 feet, and from that, 22 n1ore
feet to the point of the ilnpact?
A. Yes, sir.
Q. So, is it safe to say you stopped at least, or
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page 138

~

better than 131 feet before yon got to the poin.t
of impact?
A. Yes, sir.
Q. Did you l1ave any difficulty doing that~
A. No, sir.
Q. No,v, when you talked with :Nlrs. Rittenhouse, isn't it a
fact she told you she was in the act of pulling off the road,
when she was struck?
A. vYell, my notes say she was pulling off the road, yes, sir.
Q. Officer, I sho'v you Saunders' Exhibit No. 8; do yon
recall whether this sign that is shown in this picture was
there at the time of the accident?
A. I am not positive, no.
Q. You are not sure whether it 'vas, or not?
A. No, sir.
Q. But this does, this exhibit shows the area where ~irs.
Rittenhouse 'vould pull off, or was in the act of pulling off"?
A. Yes. Actually, she couldn't pull off much ahead of
'vhere the sign-she 'vould have to be in here, 'vith the front
of her vehicle.
Q. Well, this shoulder extends back here, doesn't it?
A. That's right.
page 139 ~ Q. So an operator could pull off on the shouldt>r
of this road?
A. Yes, sir.
Q. Now, smne of the other pictures, exhibits here, particularly, the ones 'vith the snow, don't really show the scene
of the accident, do they? For example, Saunders' Exhibits 4
and 3, that is more or less the topography of the road, but it
doesn't sho'v the shoulder, and so forth, of tl1e road?
A. That is correct.
Q. And that is true of Exhibit No.1, is it not?
A. Yes, sir.
Q. So that, actually, Fjxhibit No. 8 is really the only one
that gives you a close-up view of the 'vidth of the shoulder.
isn't it? None of the other pictures give you a close-up view
of either the road or tl1e shoulder?
1\.. That is correct.
Q. Did ~Ir. Saunders give you any reason why he did not
apply his brakes?
A. I have no record of it.

90

Supreme Court of Appeals of Virginia

W. W. Kauffman
Mr. Belcher: All right. I believe that is all, Officer. Thank
you.
The Court: Mr. Allenf
Mr. Allen: Yes, sir. May I have just a few
page 140 ~ moments, please!
By Mr. Belcher:
Q. Officer, let me ask you one: In order to park a vehicle
on the north side of the road, you would have to slow down,
in order to get on there, first, wouldn't you f
A. Yes, sir.

RE-DIRECT EXAMINATION
By Mr. Allen :
Q. Trooper Kauffman, if I might refer you to the photograph marked Defendant Saunders' Exhibit No. 8, if you
would come over here ?-and this is the road marker sign
you have been telling us about; how much is the post from
that road marker sign off the road; do you recall f
A. 7 feet.
Q. And can you tell us how much the edge of the sign
sticks off the road marker pole Y
A. It's 5 feet, 9 inches, from the edge of the hard surface
to the edge of the sign.
Q. So the clearance between the edge of the road and edge
of the road marker is 5 feet, 9 inches f
A. Yes, sir.
Q. Now, regarding your notes, 'vherein, if I recall correctly, you had written down, No. 1, Mrs. Rittenpage 141 ~ house, said that she had stalled; is that correct,.
sir!
A. You want me to read just what I have here in regard
to that?
Q. All right; please go ahead.
A. "No. 1," which is Mrs. Rittenhouse's vehicle, "came to
rest 528 feet beyond No. 2. No. 1 had stalled before being
hit." And then I go to the opinion of that, somebody stopping.
Q. Well, now, when you take notes under those circumstances, and you number the respective drivers, what is your
practice with regard to writing down 'vhat the driver tells
you as so indicated between what someone else might have
told you!
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~ir. Belcher: I think the witness alreadv answered tl1is.
!He said he didn't know if it came from lH~r or not. If his
practice is not soThe Court: Ife isn't changing it. I don't understand the
question to call for any change of testhnony. I think he can
state what his practice is as to eliciting infornmtion lu~ gets.
Mr. Allen: If Your Honor please, I also would like to
note an exception to the record, in that Mr. Belcher said he
didn't know. He said he couldn't state positively.
The Court: Go ahead.

~

By Mr. Allen :
Q. What is your practice, and \Vhat system did
you follow at this time, in writing down what the drivers tell
you; ho'v do you distinguish \Vhat a driver tells you, from
what someone else said a driver may have said 1
A. Well, one thing I have recently done that I didn't used
to do, now I say "No. 1 said so-and-so; No. 2 said so-and-so,"
and the reason I do that, if I didn't do that, I had problems.
I took this down, before I started that, and this doesn't tell
me who said it. I can't say where I got this information.
- That is about all I can say about it.
Q. Well, to whom did you talk, at the scene of the acci- ·
dent, 'vith regard to what ~{rs. Rittenhouse said?
A. Well, it's been so long, I really don't recall specifically
who I talked to, or actually who did. Some of the folks \Vere
gone when I got there, and I can't be clear on what the situation \Vas there, as to \Vho was there, and who \vasn 't.
Q. Would there have been any reason for you to ask anyone otl1er than ~frs. Rittenhouse as to what she had to say
about the accident Y
A. I suppose not.
Q. Now, regarding the stopping distance of your vehicle,
\vhen yon made this test in your-was it 1961
page 143 ~ Chevrolet?
A. Yes, sir, I think that is what I l1ad at tl1at
time.
Q. Do you recall whether or not it l1ad power hrakes Y
A. It would have had; yes, sir.
Q. Do ·:von rPcall wl1ether or not the vehicle Mr. Saunders
was driving had power brakes, or not Y
A. \Vel], a 1954 Dodge, I have no record that it did have.
Q. Well, in your opinion, 'vould that make any difference,
your vehicle having po,ver brakes Y
page 142
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A. }. . s I understand it, the only difference is the an1ount
of pressure applied, not the performance of the brake, itself,
but the amount of pressure one exerts with their foot on the
pedal is the only difference between power brakes and the
other type brakes.
Q. As a matter of fact, going 50, 55 miles an hour, it's
difficult for the average person without power brakes to lock
the wheels on a dry, hard-surfaced road; isn't that true 1
A. It is difficult for thmn to lock the 'vheels.
Q. Yes; and it's on a hard-surfaced road, dry, going 50, 55
miles an hour, 'vithout power brakes?
A. I expect it would be hard to do. That is just
page 144 ~ an opinion.
Q. Now, these power brakes certainly 1nade it
easier for you to stop, didn't they?
A. Yes, sir.
Q. }.fake your testl\fr. Belcher: If Your I-Ionor please, this is his 'vitness.
The Court: Don't lead hiin.
l\fr. Allen: If it please the Court, this is information ~Ir.
Belcher 'vent into. "\Ve take the position this is cross-examination on new 1naterial. He brought it out. IIe made him his
witness for ne'v material; and as long as we limit our crossexamination to that particular ne'v InaterialThe Court: I suppose, if he is talking about the test, solelyJ
Mr. Belcher, it is all right. I was thinking about stopping,
generally, and, of course, that was opened up on direct examination; but the test was, I think, explored by you first,
and it 'vould be cross, as to that. I think yon are right as to
that. Go ahead, }.fr. Allen:
Mr. Belcher: Note the exception.
Bv $Ir. Allen :
·
Q. vVhen you came over the hill and 1nade this
page 145 ~ test, would it he fair to say yon had already
planned and made up your mind to Ree how
quickly you could stop?
A. That 'vas the idea.
Q. So, do yon feel like it ''{ould he fair to c01npare yonr
8topping with 'vhat ~Ir. Saunders 'vas confronted with wh(ln
he came over the hill, and sa'v vehicles, and he had to decide
what they 'vere doing, and wl1ether or not he should stop,
and, if so, how hard, or 'vhether or not there was an en1er-
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gency? In other words, you had already 1nade up your rnind
as to what yon were going to do, but a person not heing
advised in advance as to what they were going to do, 'vould
be at a disadvantage, would they not?
~fr. Belcher: Objection.
The Court: Don't answer it. Objection sustained. I think it
clearly calls for an opinion. I think he can testify to the
conditions under which he made his test, butMr. Allen: That was kind of argumentative.
!Jir. Belcher: That is putting it mildly, !1r. Allen.

By Mr. Allen:
Q. Now, during the course of your training as a
police officer, are you trained in making e1nergency stops
from a speed that is in the vicinity of 50 or 55 miles an
hour?
page 146 ~ A. No, sir.
Q. Do you get any particular instruction on
these so-called high-speed emergency stops Y
A. vYell, possibly there is some word-of-tnonth advice;
no actual tests are made; or at least, 'vere not, at the tilne
I was in training.
Q. How about when you take your refresher courses f
A. We l1ave not had that particular type of training in any
refresher course I have taken.
Q. Are these police cars you were driving at tlw time
equipped 'vith heavy-duty shocks, any special equipn1ent,
to make them easier to control, in these high-speed stops?
A. I am not really sure about that.
Q. How about heavy-duty springs'
A. They used to be heavy-duty springs, in the late 1950
model, hut since 1960, I have not received word 'vhat is extra
and what is standard.
Mr. Allen: If it pleasP the Court, that is all we have.
RE-CROSS EXAMINATION
By Mr. Belcher:
Q. Officer, he asked you about Exhibit 8Mr. Belcher: Excuse me. Go ahead.
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page 147

~

By Mr. Slaughter:
Q. Trooper Kauffman, where was the point of
impact as you determined it, with regard to the Saunders
vehicle at the time you arrived at the scene of the accident Y
A. The debris was under the vehicle.
Q. So the car was stopped right, really, over the scene
of the accident Y
A. Yes, sir.
Q. How far-you 1nay have to refer to your notes againhow far were the front wheels of the Saunders vehicle. from
the edge of the paven1ent Y
A. The front wheels of the Saunders vehicle T
Q. Yes.
A. The left front wheel was 5 foot, 10 inches from the
north edge.
Q. This is on the pavement!
A. Yes. The right front \Vheel 'vas 6 foot, 11 inches on it.
Q. ''There 'vas the left rear ·wheel, with regard to the
pavement?
A. 3 feet, 9 inches off the macadam on the north edge.
Q. And the right rear, you have already testified Y
A. The rigl1t rear was 2 feet, 2 inches off the
}Jage 148 ~ macadam on the shoulder.
Q. Thus, the car had turned sideways, 'vith the
front on the road, and the rear wheels somewhat off the road,
and it 'vas facing south Y
A. Yes.
Q. No,v, you have referred to a 22-foot skid mark or pressure mark on the shoulder, leading up to the right rear
wheel; is that correct¥
A. Yes.
Q. And thus, the right rear wheel had made that, as best
you can detennine, had made that skid markT
A. Yes, sir, that's right.
Q. Now, the damage to the Saunders vehicle was totally
on the front of the carY
A. That is what my notes reflect.
Q. And there is nothing in your investigation to indicate
that any of the front of the Saunders vehicle 'vas off the
highway, at the time of the impact T
A. That's right.
Q. In other \vords, the only evidence of the Saunders
vehicle leaving the highway was from the right rear \Vheel,
as the car spun around after impact?
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A. Yes.

Q. Ho'v many years have you been driving,
Trooper Y
A. Well, I began driving when I was fifteen.
I guess I have been driving about seventeen years.
Q. And you testified you have been a trooper for something over nine years now Y
A. Yes, sir.
Q. And it would be five years, at the time of the accident,
April of 1962Y
A. Yes, sir, probably seven or eight years, at that time.
Q. And you had been on the force eight years, at that
time!
A. Yes.
Q. And you testified that the automobile you were using
had po,ver brakes; did it have power steeringT
A. No, sir.
Q. And you further testified that you are not aware of
what extra equipment it had on itY
A. That's right.
Q. It could have extra-heavy springs, extra-duty shocks Y
A. I understand they had done away with it, but I'm not
positive. I don't know 'vhen they did.
Q. But when you started going west, immediately prior
to this emergency stop, you were aware you \Vere
page 150 ~ going to test the distance you 'vere going to stop Y
A. Yes, sir.
Q. And you applied the brakes where you could see the
accident scene Y
A. Yes, sir.
page 149

~

Mr. Slaughter: No further questions.
By Mr. Belcher:
Q. Officer, Mr. Allen asked you about that picture with the
sign in it. I understood you to say you didn't know whether
the sign was there, at the time of the accident Y
A. Yes, sir.
Q. But even if it were, there was room for a car to pnll off
and park?
A. Yes, sir.
Mr. Belcher: No further questions.
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page 151 ~

BRENDA S. BULLUCI<:, the plaintiff, after
being first duly s'vorn, testified as follows:
DIRECT EXAMINATION

By Mr. Allen:
Q. "\Vill you state your name and your age and your occupation for the record, please T
A. Brenda Saunders Bulluck; I an1 twenty years old: I an1
a medical secretary.
Q. If you would speak extra loud~ As a 1natter of fact,
if you shout a little bit, I think it would be all right. Now,
}ffrs. Bulluck, on the 22nd day of April, 1962, yon were then
known as Brenda Saunders; is that correct?
A. Yes, sir.
Q. I cuppose you remember the day on which you 'vere
involved in this autmnobile accident?
A. Yes, sir.
Q. There has been other testimony here as to where you
were going, etc., so I'll not go over that again, but let me
ask you this : "'\Vhere 'vere you riding in the car as the car
came over the ltill?
A. I 'vas in the back seat and 1ny husband 'vas, \Veil, close
to the door. I 'vas sitting right beside him. I wasn't in the
1niddle, but I was sitting over close to him on the righthand
side of the back seat.
page 152 ~
Q. Tell us 'vhat you can remember; what you
observed; 'vhat, if anything, you did.
A. You mean as 've came over the hill?
Q. "'\Veil, just tell us about the accident, beginning 'vith the
time when vou came over the hill.
A. Well,' I remember us coming over the hill and I renteinber seeing both cars. I remember seeing the- Rittenhouse car,
'vhich was on the righthand side· of the road heading west,
and it looked to me as if it \Vas on the righthand side, closer
onto the line. It didn't look like it was on the righthand edge.
I remember seeing the parked car which, to me, looked like the
wl1eels 'vere partially on the highway.
Q. Which direction was tl1e Parr car headed?
A. It 'vas l1eaded east towards Schuyler.
Q. "7hich direction 'vere you hPaded?
A. " 7 e were headed 'vest toward Skyline Drive.
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Q.. Which direction was the Rittenhouse vehicle headed Y
A. In the same direction 've 'vere going, 'vest.
Q. Then tell us what else you remember.
A. \Veil, I remember my brother putting on brakes, and
I rmnember the car, it sort of like skidded, and then I remember hearing the crash, and then I don't repage 153 ~ member anything else until I got up out of the
floor of the car.
Q. Now, up until the thne that Harold came over this hill,
just before he got to the accident, ho'v had he been driving!
li.. \Veil, to me, 've weren't driving fast. He didn't seem
to be driving recldess in any way, as far as I'm concerned.
Q. Now, tell us, did you have any occasion to be concerned
about his driving before he came over the top of this hill1
A. No, sir.
·
Q. Did you feel uneasy or apprehensive in any way, before
then?
A. No, sir, not at all.
Q. vVhat yould you estimate the speed to be 'vhen you
came over the hillY
A. \Veil, I would say about 50, 55.
Q. Let me ask yon this: Were you a licensed driver at
the timet
A. No, sir.
Q. Did you drive at the time at allY
A. No, sir.
Q. Ho'v old 'vere you, at the tilne of this accidentY
A. Sixteen.
page 154 ~ Q. And you and your brother both were living
at home at that time Y
·
A. Yes, sir.

page 163

•

•

•

•

~

•

CROSS EXAl\IINATION
By Mr. Slaughter:
Q. Mrs. Bulluck, you, of course, are the sister of the
defendant, Harold Saunders?
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A. Yes, sir.
Q. And you bad been to church that morning, you .were
going on a picnic up to Skyline Drive?
A. Yes, sir.
Q. And you testified he was proceeding 'vest in a perfectly
reasonable way; there was nothing he had done that 'vould
give you any cause for concern T
A. Yes.
Q. Now, as you cmne over the bill, you noticed two ears
at the bott01n of the hill?
A. Yes, sir.
Q. Did they both appear to be stopped?
A. It looked like to me that both cars w·ere
. page 164 ~ stopped, yes, sir.
Q. Did you make any staten1ent to your brother
or warning to your brother, or anything?
A. No, sir.
Q. 'Why was that T
A. Well, I remen1ber seeing the cars, and I remember
him putting on the brakes, and tlum I remember we hit him.
. Q. As you recall, lw put on the brakes immediately as h(l
saw them?
A. When I looked up and saw the cars, he immediately put
on the brakes, yes, sir.
Q. Do you recall the car skidding?
.
A. Well, it seemed like he put on the brakes, and we kind
of lunged forward, and then '~le hit.
Q. Did yon look at the speedo1net(lr prior to the accident?
A. No, sir.
Q. So he could have been going 45, 50, 55Iniles an hour?
A. Of course, I wasn't driving. I didn't drive at that
time, but he didn't seen1 to be going, you know, too fast.
Q. Do you recall passing ~{r. Shepherd?
A. Yes, sir.
page 165 ~ Q. Do you recall seeing ~{r. Shepherd's car behind vou for s01ne distance?
A. No, sir.
·
Q. You 'veren't looking back?
A. No, sir.
Mr. Slaughter: I have no further questions.

By Mr. Belcher:
Q. Brenda, you say you 'veren't looking at the speedometer f
(
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A. No, sir.
Q. And you don't drive, or didn't drive a car at that timeT
A. I didn't drive at that time.
Q. You 'vere sixteen years old 7
A. Yes, sir.
Q. Could you judge speed at that time?
A. Well, I think I could tell 'vhether somebody was going
-I wasn't afraid. I m~an, he wasn't driving so that I was
afraid to ride 'vith him.
Q. If he said he was going 50 to 60, would you dispute that?
A. No.
Q. Could have been going 60, couldn't h(~, or
page 166 ~ faster Y
A. I really don't know what speed.
Q. And it's just a guess on your part, as to how fast you
wer~ going?
A. I couldn't say exactly how fast. I would say 50 or 55.
Q. Did you hear anybody discuss this case, as to speed T
A. No.
Q. You have never heard people discuss it?
A. I know 'vhat people say; but I know· what I think.
Q. Didn't you appear at the hearing where they tPstified
about speed?
A. Yes, sir, I was there.
Q. And you picked it up at that time?
A. No, sir.
Q. But it didn't look to you like he was going too fast?
A. No, sir.
Q. You said, "It looked like both cars 'vere stopped," but
vou don't know?
·· A. Yes, to my knowledge.
Q. Why did you sa:v·, "It looked like they 'vere"Y
page 167 ~ A. Well, "looked like," or "to my knowledge,"
to me, they are the same thing.
Q. So yon think they were stopped T
A. To my knowledge, they wer~ both stopped.
Q. Ho'v clos~ to the Rittenhouse car was your brother
when he put on brakes?
A. I don't know. I ren1ernber the top of the hill and seeing
both cars, and he Pllt on brakes.
Q. And you said it skidded and he hit Y
A. He put on tl1e brakes, and it lunged forward.
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Q. Just as soon as he skidded, or lunged forward, you hit
very shortly thereafter, didn't you~
A. Yes, sir.
Q. No,v, 'vho was on the back seat 'vith you 1
A. vVell, my husband, no,v. lie was my boy friend at that
time.
Q. Was he seated-or ho'v was he located in the carY
A. He was sitting in the back seat, right against the door.
Q. Against the door?
A. Yes, sir.
Q. Vvould it be the left door?
A. No, the right door.
.
page 168 ~ Q. And you were sea ted to his left 1
A. Yes, sir.
Q. He didn't have his head in your lap?
A. No, sir, he didn't.

•
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By Mr. Slaughter:
Q. I have one question: Mrs. Bulluck, approxilnately ho'v
far, to the best of your recollection, onto the highway were the
wheels of the Parr car?
A. V\Tell, they weren't halfway on, I 'vouldn't say, but they
were on. I saw them on the pavement.
Q. And you say the Rittenhouse vehicle was over next
to the center line?
A. Yes, sir, to my knowledge, they 'vere.
Q. Pretty narrow gap?
A. Yes, sir.
~

By Mr. Belcher:
Q. Didn't yon say at the previous hearing, that
the Parr vehicle 'vas on about a foot, the wl1eeJs were on
the hard surface about a foot~ The question was asked you:
"About a foot or smnething like that~" And your answer
was: "Yes, sir." Do you recall testifying to that~
A. I don't recall exactly 'vhat I said; but if it's in there, I
guess I did.
Q. You don't deny that, do yon?
A. No; but I do know they 'vere on the hard surface.

page 170
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JAl\IES JESSE ,V. BULLUCK:, III, a witness called by
and on behalf of the plaintiff, after being first duly sworn,
testified as follows:
DIRECT EXA.l\tfiNATION
By

~Ir.

Allen:

Q. }fr. Bulluck, would you state your na1ne, your age, and

your occupation, for the record, please?
A. James Jesse \V. Bulluck, III; age, twenty-two; at the
time, I am serving in the U. S. Army, studying Vietnan1ese.
Q. The ""\Y," is that for 'Villian1 Y
page 171 ~ A. \Villiam.
Q. Are you sometin1es known as 'Vill, or Billy~
A. Correct.
Q. 'Vere yon in the auton1ohiJe on April 22, 1962, when
it was involved in an automobile accident in Nelson County,
and being driven by Harold Saunders Y
A. Yes, I was.
Q. \Vere yon knocked out, or knocked unconscious in the
· accident?
A. To the best of Iny kno,vledge, yes. I don't recall anythi~g.

Q. Do you recall anything particular about the accident~
A. No.

page 173
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CROSS EXAMINA'riON

By Mr. Slaughter:
Q. Mr. Bulluck, to save time, you had hf~cn to chnrch with
your future \vife, and with her brother, and \Vith the brother's
present 'vife, before the accident?
A. That is correct.
Q. And then, the four of you decided to go up the Skyline
Drive; is this substantially correct?
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A. That is correct.
Q. And you can remember what happened, prior to the
actual accident, itself, on that day!
A. How far prior are you talking about, sir?
Q. "\Veil, let me ask you; from the time you set out for the
Blue Ridge Mountains, tell us what you can repage 174 ~ member up to the time that you can no longer
remember-which is, presumably, at the time of
the accident!
A. As far as I can remember, 've left church, proceeded to
· Route 6, and from Route 6, just going from there.
Q. Do you recall passing anyone, or seeing anyone else
pass on the road Y
A. Yes, we passed Mr. Herndon Shepherd and his wife.
Q. Do you recall after you passed him, whether or not he
stayed in sight for some distance after you passed him Y
A. As far as I can remember, I don't remember checking
whether he was in sight, or not. I don't recall.
Q. Were you aware at any tiine during that }Jortion of
the trip, the speed Mr. Saunders was going!
A. As well as I can recall, I raised up one time to look at
the speed; and to the best of my knowledge, I think it was
somewhere around 50 or 55.
Q. At the criminal hearing, or traffic hearing on ]/fay 10,
1962, you were asked the question, "Did you have any idea
of what Mr. Saunders' speed wasY"
Your answ.er 'vas, "Yes, sir. V\Te came-we followed Mr.
Shepherd out to the underpass until we hit Route 6 to the
Schuyler road and we followed hhn up until we got to what
've call Butler Mountain, and we gained on Mr.
page 175 ~ Shepherd some, 've passed him. and I looked at
the speedometer after we rounded a curve and
we were going up above the hump before 've go down and the
speedometer was registering 50 m.p.h."

"Q. Is that up Appleberry Mountain 1
"A. That is up the mountain between where Mr. Rittenhouse said he turned his car around.
"Q. Turned off to Rockfish Y
"A. No, sir. Turned off to the church.
"Q. I am lost.
"A. Butle-r Mountain goes np and comes up and then goes
do'vn and then there is the mountain where the wreck occurred, going up the 1nountain, upgrade. The speedometer
'vas registering 50 m.p.h.
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"Q. I see. You came across the top of the grade there 7·
"A. I don't remember cmning across the grade, I remember going up the grade.
"Q. Did you see these cars do,vn in the hollow?
"A. No, sir. I don't recall anything after that, I 'vas
knocked out.
"Q. Not up on top!
"A. No, sir. Just 'vent black afterwards."
Q. Do you recall telling me just a moment
page 175-a ~ ago yon recall nothing about the accident at all!
A. No.
Q. And your only recollection of the speed, then, is 50
1niles per hour!
.l\.. Yes, to my recollection.
Mr. Slaughter: That is all.
By Mr. Belcher:
Q. Where was this point tl1at yon recall 50 miles per hour!
A. To the best of 1ny knowledge, it was going down above
the mountain.
Q. How far was .that from the scene of the accident!
A. Approximately a mile.
Q. And that is the last you reca11 abont the speed?
A. Yes.
·

page 176

~

HI~~RNDON

G. SliEPHJiJRD, a witness called
thC:~ plaintiff, after being first

by and on behalf of
duly sv.rorn, testified as fo11ows:

DIRECT

:I~XAMINATTON

Bv Mr. Allen :
· Q. Mr. Shepherd, wi11 yon state your nmne, age, and occupation, please?
A. Herndon G. Shepherd~ age, sixty-two ; and I am general
snnerintendent of the Soap Stone Plant, and Green Stone.
Q. 'Vhere is the Soap Stone Plant located 7
A. In Schuyler, Virginia; N e) son County.
Q. Now, dq you recall on April 22, 1962, the date that an
automobile being opflrated by Harold Saunders, was in col-
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llerndon G. Shepherd
lision with an automobile being operated by Carol P. Hittenhouse, 1Yirs. Rittenhouse-! understand you didn't see the accident; but do you recall the occasion, is that correct~
A. That is correct.
Q. Do you kno'v where the accident did occur?
page 177 ~ Did you go there any tune following the accident¥
A. I was there pretty soon after the accident;
yes, I kno'v where it occurred.
Q. Well, now, my specific question is directed toward, when
is the last tin1e you saw the Saunders vehicle before the
crash; where did you see it, ho'v far from the place of the
·crash 1
A. Three miles, perhaps, prior to the crash.
Q. And what was your occasion for observing or for seeing
the Saunders vehicle at that timeT
A. The Saunders vehicle passed Ine, about 3 n1iles previous
to the crash, as 'vell as I recall.
Q. And what speed were you traveling at that tinw f .A.t
what speed was the Saunders vehicle traveling¥
A. I was traveling about 45 miles per hour, and the Saunders vehicle would have been traveling probably 50 or better.
Q. 50 or better~~
A. Around 50 miles an hour, I'd say.
Q. vVhat was the speed lilnit in that area, if yon recall 1
A. 55 miles an hour.
Q. Did yon notice anything unusual about the operation of
the Saunders vehicle, at the time~
page 178 ~ A. No.
Mr. Allen: 'Ve have no further questions.
CROSS EXAMINATION
By 1Yir. Slaughter: ·
Q. Mr. Shepherd, did yon observe the Saunders vehicle
some distance after it passed you T
A. I would see it for a second, 1naybe a fe'v seconds, as it
would go over a rise or on a straight piece; and then it would
go around a ·curve, and go down an incline, and maybe lose
it; and maybe see it again, but it was gradually" gaining on
me. I'd see it at a distance.
Q. But it actually passed you about 3 miles before the
accident, and theJ?., for some period after that, he just slowly
pulled away from you; he wasn't out of sight?
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A. ·No, that's correct.
Q. And you didn't actually see the accident, itself?
A. No, I didn't.
1\IIr. Slaughter: vVe have no further questions.
By 1\IIr. Belcher :
Q. vVhen did you last see the Saunders vehicle; ho'v far
'vere you fr01n the scene of the accident, 'vhen you last saw
it?
page 179 ~ A. Must have been a mile or mile and a half,
perhaps.
Q. So you couldn't know what happened after that, you
never did see it?
A. No.
Q.. \Vhen you got there, the accident was all over?
A. Yes.
Q. Do you recall 'vhether Mr. Parr's vehicle was there, or
uot?
A. Yes, his car was there, but it was off the road on the
opposite side fron1 the accident.
Q. But completely off the highway?
A. Yes, sir.
Q. There is no question in your n1ind on that f
A. No question in my mind on that.
Q. Ho'v long did you stay around the accident?
A. I would suppose thirty minutes.
Q. \Vere you there at the time the officer arrived?
A. No.
Q. You left before the officer arrived?
A. I left as soon as the Rescue Squad came.
~Ir.

Belcher: Thank you, Mr. Shepherd.

page 180

~

RE-DIRECT

EXA~1:INATION

Bv ~Ir. Allen :
·Q. You said the last time you sa'v the Saunders vehicle
was ahont a n1ile, 1nile and a half from the scene of the
accident; during the entire time the Saunders vehicle was
in your Yie,v, did it at any time appear to exceed the speed
limit of 55 miles per hour Y
A. No, sir.

106

Supreme .Court of Appeals of Virginia

Herndon G. Shepard

Q. Who was in the car with you at the time 7
A. Mywife.
Q. And so far as you kno,v, are you aware of anything
that she knows that you have not testified to f
A. I don't think so.

•
page 182

•

•

•

•

~

•

•

IN CHAMBERS:
. Mr. Belcher: If Your Honor please, I want to preface
my motion I am about to ·make by saying I am cognizant
of the fact that a motion to strike the evidence must be
considered in the light most favorable to the plaintiff, and
that being true, I would concede that at least two \vitnesses
in this case have testified that Carol Rittenhouse \Vas stopped
-or it appeared to them that she was stopped-on the highway. Even conceding that point, however, I would move the
Court on behalf of this defendant, to strike the plaintiff's
evidence on the grounds, one, that the evidence does not
show that she was guilty of any actionable negligence which
\Vould support a verdict; number t\vo, that any negligence on
her part, if any, was not a proximate cause of the collision,
but at best, a remote cause of the resulting inpage 183 ~ juries to the plaintiff. The evidence shows that
the negligence of Saunders, the co-defendant, was
the sole proximate cause of this collision. Now, I have taken
the liberty to look into a few cases, and I would like to take the
further liberty to take these cases at a little bit of length and
quote from them.
Yon are familiar with Roa1~oke Railway & Electric Go .. v.
Whitner, 173 Va. 253. In this case, which happened in Roanoke, the plaintiff sued the host, Chapman, and also the bus
driver. It seems a bus stopped on a street leading into the
outskirts of the City of Roanoke, and the evidence shows
Chapman had been following the bus at a speed estimated at
15 to 40 miles an hour, and the bus made a gradual stop.
The verdict was against both defendants, that is, lwst
Chapman and bus driver, against Chapman on the theory of
gross negligence.

H. S. Saunders, Jr. v. Brenda S. Bulluck, etc., e~ al. 107
Carol P. Rittenhouse v. Brenda S. Bulluck, etc., et al.
Both sought writs of error. Chapman was denied a writ.
The Supreme Court n1ust have thought he was guilty of
gross negligence, in denying the writ.
The Court· indicated that the bus company was also negligent in that the bus stopped upon the paved surface of the
high,vay and gave no signal by arm or hand of its purpose,
according to the Section of the Virginia Code
page 184 ~ of the duty imposed on buses, but the Court said:
"We have seen that the bus com})any was negligent, but a
defendant's negligence, of itself, will not support a verdict.
It must have contributed to the accident."
"An intervening cause which breaks the chain of causation
becomes the sole proximate cause and supersedes tlte antt~
cedent negligence of a defendant."
And then they quoted with approval fro1n a North Carolina
case, from Craver v. Franklin Cotton lJ;!ills:
"Accepting the fa1niliar definition of proximate cause as
that 'vhich in natural and continuous sequence, unbroken by
any new and independent cause, produces an event, we must
keep in mind the other principle that, when an independent,
efficient, and wrongful cause intervenes between the original
wrongful act and the injury ultimately suffered, the former,
and not the latter, is deemed the proximate cause of the injury. While there n1ay be more than one proximate cause,
that 'vhich is new and el}tirely independent breaks
page 185 } the sequence of events, and insulates the original
or primary negligence."
Then the Court concluded the opinion by this statmnent:
"The primary negligence of the defendant was broken by
the independent, efficient and 'vrongful intervening negligence
of Chapman. The primary negligence of the defendant had
ceased to operate. The intervening negligence of Chapman
'vas responsible for all that tl1ereafter occurred."
Then in the satne volume; 173 Va. 448, we find a case which
is almost identical with the case 've are trying. That is the
case of Hubbard v. ~Iurray, 173 Va. 448.
No,v, in that case, which occurred in the daythne, the bus
had stopped partly on the highway and partly on the shoulder
in discharging passengers. Before the bus had gained mo-

108

Supreme Court of Appeals of Virginia

1nentum and before it got entirely on the pavement, the left
rear 'vas sideswiped by the overhanging portion of the body
of a heavily laden truck, headed in the same direction. This
truck, after sideswiping the bus, ricocheted across the road
to its left; then hit the plaintiff, 'vho was killed. The administrator sued both the bus c01npany and the driver of the
truck, claiming that the collision was due to the concurring
negligence of both operators, the bus driver in stopping partly
on the road; and the truck driver was exceeding
page 186 ~ the speed Iin1it, failed to keep a proper lookout,
and failed to apply brakes.
There 'vas a joint verdict against all defendants. .The
owner and operator of the bus obtained a writ of error. They
set forth the same assignments of error, which is the gist of
my motion to strike.
The Court said, after referring to the statute dealing with
buses stopping on the l1ighway:
"The violation pf a statute, while negligence per se, will
not support a recovery for damages unless such violation
proximately caused or contributed to the injury complained
of.
"In the instant case, even if it be assumed for the pnrpos(~
of argument that the bus was stopped on the highway in
violation of the statute, we think that such was the remote
cause of and that the negligence of the driver of the truck
was the sole proximate cause of the collision here involved.
"This accident happened in broad daylight on a clear day."
I am still quoting fr01n the opinion:
"The truck driver lived in Roanoke and was quite fa1uiliar
'vith the road. As tl1e truck neared the point of
page 187 ~·collision the road on which it was proceeding
swung to the right on an 8-degree, 45-minute
curve. The undisputed testimony is that as the truck came
around this curve the driver had a clear and nnobstrueted
view for 400 feet of the bus standing on the l1iglnvay. 'rhc
bus is hventy-three feet long," so-high, and so forth.
"It ''ras, of course, plainly visible to the truck driver l1ad
he but looked ahead."
The truck driver in this instance clain1ed his brakes failed.
Of course, they gave no explanation of why. They just overlooked that, and then they said this:
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"From what was said in these cases we deduce the following general rule: \Vhere a second tort-feasor becOinec; aware,
or by the exercise of ordinary care should be a'vare, of the
c~xistence of a potential danger created by the negligence of
an original tort-feasor, and thereafter by an independent act
of negligence, brings about an accident, the condition creah-l.d
by the first tort-feasor becomes n1erely a circurnstance of the
accident, but is not a proximate cause thereof."
"The original negligence of the first tort-feasor is legally
insulated by the intervening independent neglipage 188 ~ gence ·of the second tort-feasor, and the latter
becomes the sole proximate cause of the accident."
Still .quoting from the opinion :
"These principles apply here. The testimony is undisputed
that the driver of the truck had an unobstructed vie'v of the
bus standing on the highway for a distance of 400 feet; that
by the use of brakes he could have brought his vehicle to a
stop, under the conditions then existing, 'vithin one hundred
feet or even less, and yet through inattention or lack of
control he drove his truck into the rear of the .bus. "'\Ve think
it is clear fr01n these facts that the negligence of the truck
driver was the sole proximate cause of the accident, and the
fact that the bus was improperly stopped on the highway
was merely a circumstance of tlie collision, or a remote cause
thereof."
"We are not unmindful of the rule that what is the proxiInate cause of an accident of this character is generally a question for the jury and not for the Court to deter1nine. But as
've have many times .held, 'vhen the facts are not disputed
and are susceptible of but one inference, the question becon1es
one of la'v for the Court.
page 189 ~

And then, the san1e general principle, 'vhich
I cited from these other two cases, 've find in the
case of Wallace v. Jones, and one other case, very recent case,
Greyhound Lines v. Brown,, 203 Va. 950.
In this case the plaintiff ran into the rear of the bus stopped
partly on the higlnvay, and was found guilty of contributory
negligence as a matter of la,v. The speed lhnit 'vas 55 miles
per hour, the road 20 feet wide. It happened at night. There
'vas a clear and unobstructed vie'v down the highway for 400
feet in the direction the plaintiff was traveling, to the point
where the bus was stopped. The bus had stopped opposite
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a gift shop, and there were some colored lights that had
been strung out in front of it, and also, two lights from a
pole out near the highway. The plaintiff complained he was
confus~d by the lights and did not notice the bus was sitting
there. "When he was 200 feet from the rear of the bus, he
realized the bus was stopped. That is pretty close to 'vhat the
co-defendant in this case said. lie didn't realize the automobile was stopped and the red lights were on. Ife didn't
realize it lmtil he was in the neighborhood of 200 feet or
better.
The Court pointed out that when reasonable men cannot
differ and tnay draw only one conclusion from
page 190 ~ the facts, it then beco1nes a question for the
Court.
The plaintiff in this case admitted he had an unobstructed
view for 410 feet, and in our case he admits he had vision
and view of the automobile for between 400 and 500 feet.
The Court said, further :
"Even if he ~vas confused, the duty imposed upon him was
to exercise such reasonable care and caution as was cotnlnen~urate with the circumstances."
That is exactly the duty imposed on the defendant SaunderR
in this case.
Then the Court said, page 954, 955 :
"Before he actually saw the bus he was alerted hy tlw
Inass of lights and, being uncertain of what was on tlw
highway ahead of him, in the exercise of reasonable care and
caution he should have diminished his speed and brought his
car under control."
"The plaintiff continued to travel at an undiminished speed
until he saw the bus stopped partly on the highway 200 feet
ahead of him, and he did not atte1npt to bring his car under
control until he was dangerously close to it."
"The plaintiff failed to heed 'vhat he sa'v or should have
seen if he had operated his automobile in a reapage 191 ~ sonably prudent manner. A driver "rho keeps n
lookout and fails to take advantage of 'vhat it
discloses is as guilty of negligence as one who fails to keep
any lookout."
The Court further said, page 954:
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"It is true that the plaintiff was not exceeding the statutory
speed limit 'vhile traveling at 50 to 55 miles per hour, but
proper speed, as 've have often said, is in a· large measure
·
governed by conditions/'
"Under the facts of the present' case the plaintiff was negligent in driving his car at an unabated speed until he actually
saw the bus in his headlights, after having been alerted that
a dangerous condition might exist on the highway ahead of
him."
The Court held in this case that the plaintiff was guilty
of contributory negligence as a matter of la,v.
The Court pointed out it was the function of the Court
to set aside the verdict, even 'vhen approved by the trial
judge, when the evidence does not "rarrant. the conclusion of
the jury.
.
We submit, Your Honor, that in this case, if this jury returned a verdict against this defendant Carol
page 192 ~ Rittenhouse, it would be the duty of the Court to
.
set it aside under the evidence of the plaintiff.
That being true, we submit the 1notion to strike should be
sustained.
The evidence clearly sho,vs, even conceding for the purpose~ of this argument that Mrs. Rittenhouse was completely
stopped on the highway, nobody's put her over to the left of
the center of that road. The Saunders boy said he saw it
400 or 500 feet away, and there were red lights on it at the
time he saw it, and he's offered no excuse except he may have
misjudged, or he thought it was moving. But under the anthoritjes I have cited to you, I don't think he can avail himseif
of that excuse.
The clear evidence is that he continued on down that road,
and as far as the physical facts show, he never applied his
brakes. lie had gone appar(~ntly sideways and caused pressure n1arks; but no skid marks show he ever applied his
brakes; and, for some unaccountable reason, he ran into the
back of the automobile plainly visible for 400 to 500 feet.
We snbtnit under those facts, and under the authorities
've cited, it would clearly have to be an intervening cause that
superseded and became a proximate cause, even assuming that
it was negligence on the part of Mrs. Rittenhouse,
page 193 ~ not only did she stop, but that in1peded and rendered dangerous the use of the highway, and for
that reason we would ask the Court to strike the evidence for
this defendant at this time.
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The Conrt: Mr. Belcher, I think this: I, of course, have
not read recently the cases you have mentioned-and .J didn't
rmnember the last case-bu.t I have in the past read these
other cases. As I recall, I think that our case is different
from those cases in several respects, three principle respects :
First, I don't recall in any 'of those cases that there was
any evidence either of oncoming traffic, and I 1nay be \Vrong,
but I don't recall there \Vas, of onco1ning traffic or of any
condition at all that \vould have prevented the orderly, or
could even have been contended would have prevented the
orderly passing of the oncoming car around the car that was
violating the statute in being parked on the high,vay.
And in all of those cases, as I recall, was there any question of great speed on the part of the oncoming car? But in
those cases, just the fact that an onc01ning car just proceeded
on, \Vithout any rhyme or reason, until it was too late to
stop, and plowed in to the back of the parked vehicle. I think
that in those cases, and there were other casespage 194 ~ one that I recall that happened, I believe, in one
of the towns in the Southside-where the sa1ne
thing happened, and I think in all of those cases, the Court
based the holding on that violation could not have been the
proximate cause. There just wasn't any reason for this car
behind, except just not looking \Yhere it \Vas going until it
was too late, just p]o,ving into the improperly parked vehicle.
But here, it seems to 1ne, and I realize in those cases they
didn't have this hill factor, but did have, as you pointed out,
a curve factor, and in two cases the distance of the vie\v 'vas
quite similar to our case, but here, \Ve have a second situation.
I think on this motion, you l1ave got to assume that Mrs.
Rittenhouse \Vas guilty of violation of the statute and guilty
of negligence in that respect; because, if you believe those
witnesses, she was stopped at the time, that she 'vas stopped
on the highway, or in violation of the statute.
Now, the boy's testimony: There is a direct conflict in this
point of testimony, as to 'vhether or not the Parr vehicle was
on, any part of it \Vas on, the highway; if so, how far it
was on the highway. N o,v, the boy says that it was on the
high,vay, and that, in his opinion, that having
page 195 ~ come over the hill and seeing that l1e is confronted \Vith this situation, that he didn't think
he could get between the cars; and therefore, he didn't
have any other alternative other than to apply his brakes.
N O\V, he may have been able to get between the two cars, but
with that other car-assuming the evidence most favorable to
the plaintiff-assutning the Parr car 'vas parked partially on
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the highway-yon have got a situation then where the position
of her car, con1bined 'vith this other car that was probably
also hnproperly parked on the highway, partially on, created
a situation that an oncmning vehicle cmning over that hill was
confronted \Vith an in1possible situation fro1n a passing standpoint.
Now, I think that the speed in this case is an element that
distinguishes it, too, fron1 those other cases, because regardless of what this boy said about going 50 1niles an hour, or
55, it see1ns to 1ue that the jury could well conclude from those
brush 1narks, or whatever yon call then1, that were made by
this car, and tlw force of the i1npact that hit your car hard
<mongh to, I think, bend the fra1ne in three places, and have
driven it the distance it did up the hi11, I think the jury
could conclude that this oncon1ing car was going at a terrific
·
rate of speed; and I think that conclusion, if they
page 196 ~ reached it, would be justified by the evidence, as
far as his ability to stop is concerned, within that
distance and so, for that reason, I an1 going to overrule that
1notion. I think the question of proxhnate cause, under these
circun1stances, is one for the jury.
There is another matter that 'vorrh~s me. I think that perhaps it is something that I ought to take the initiative on
now. That is the evidence that I adn1itted over strenuous
objection by connse.J, the polic<~ officer's testimony as to this
test that he had nutde in his vehicle.
- Now, at the thne that that ~vidence was offered, and as yon
recal1, I think W(~ sent the jury out and let him testify first
to see what the circutnstances 'vere, and at that time he
testified, as I recall, that his vehicle was substantially the
smne in 'veight, I Inean, just a couple of hundred pounds'
difference, and that, I think, 'vithont reading the evidence
hack, I think this is substantially what he said: That there
was no difference between the way that the two vehicles
operated; that he had n1ade the test· and he had stopped at a
distance, while hP didn't know· how· far down the hill, it could
· eas!ly be figured because he gave a distance he stopped before
the drag marks began.
'Vith that testitnony, I adtnitted the experinlPnt that lw
1nade, as I say, over objection and exception of counsel. ~'hen,
when he testified before the jury and was on crosspage 197 ~ exa1nination, it was hronght ont then that he had
po\ver brakes. Now, I don't know that it's in the
evidence yet, what sort of brakes the other car had, but certainly, the questions that were asked hhn, I think would make
-that is son1ething that I should have determined.
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In other words, if this question had been asked 'vhile the
jury were out, about the power brakes, I would certainly then
want to know what kind of brakes the other car had, because
the officer on cross-examination admitted that while the main
difference in power brakes and non-power brakes was the
pressure, amount of pressure it took to activate the brakes,
and reacted the same when it was activated, yet when he was
pressed further, he admitted very frankly that at a high
speed of 50 miles an hour, it 'vas doubtful whether or not
non-power brakes could be applied sufficiently hard to lock
your wheels, and I think that he testified for that reason
when he was pressed, that a power brake would stop an
automobile quicker than a non-po,ver brake. For that reason
-then, when he was further questioned, he admitted that
the existence of extra-heavy shock absorbers and springs
would also affect the stopping ability; and he said he did
not know 'vhether his car had the extra-heavy ones at the
time, that his information was merely that police
page 198 ~ cars had had them and do not have them now; ·but
he didn't kno·w whether his car had them or not.
It seems to me, under those circumstances, had that evidence been in at the time I admitted this, I think it 'vould
have been error to admit that experiment. What worries me
now, l1aving let that come out, whether it is my duty to instruct the jury to disregard the tf~stimony of the experiment.
I don't see how it could be contended, ~1:r. Belcher, if it is
shown this other car doesn't have power brakes and doesn't
have extra-heavy springs or shoe~ absorbers, I don't see how
the conditions could conceivably be the same; and I " onld like
to hear your views on that, that is, assuming that the other
car doesn't have power brakes, whether or not you feel that
under those circumstances, the conditions would be the same.
I think, too, the fact that the officer was expecting and waiting to make the test might have a bearing, but I don't think
that. of itself-! think that would probably go to the weight
of the test.
·
Mr. Belcher: First of all, we except to your ruling on our
motion to strike.
The Court: Yes. ·
Mr. Belcher: I think, certainly, it 'vould only be a matter
that would go to the 'veight of it, and it should not be taken
away from the jury at this time. They certainly would be
entitled to it, if the conditions were similar. The
page 199 } day " as the same, the road was .substantially
the same, hadn't even been repaved, the weight of
the veh~c]es were appr0ximately the same. Certainly, they
7

7
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are capable of ascertaining that any difference in the two
vehicles, if there were any, to know whether a vehicle would
come over there, and common experience would dictate to
them that a vehicle could stop in that distance. It certainly
would be a n1atter that would go to the weight. It shonld not
be taken away from them altogether.
The Court: Well, there are only two Virginia cases that
I can find on that. There is Trant v. Upton in 159 Va. 355,
'vhere the Court held it was proper; but there, they used
the same identical truck; and, of course, the. question of the
difference didn't con1e up. The Court held that was proper
in the case.
-Mr. Belcher: Then, I don't have a quick citation on it,
but there is a much more recent case on the test.
The Court: On the test? I didn't find it. It could 'veil be.
Where I got this from \vas an older reference. Have you any
idea where it 'vould be?
Mr. Belcher: Not right at the 1noment.
.
The Court: Rut, then, on the other one in here is Price
v. Burton, 155 \Ta., and there were tests 1nade
page 200 ~ to show in what distance an auton1obile could
be brought to a stop, traveling at 10 miles an
hour. No'\\r, three \Vitnesses testified as to that test, and hvo
of them, there was no objection made, and the third witness,
the objection at that time \Vas made to his test: and the Court
let it in, anyway, over the objection, and the Supreme Court
said while it was improper to have admitted the testimony
of this witness-that was the third one-over the objection
of the plaintiff; that inasmuch as this was in accord-! don't
know what the record shows as to the t'Xflct nahll'f'. except it
'vas a test made as to stopping distance by these three men.
Apparently, this case \Vent off on the fact while the testimony
was inadmissible, tha~ the objecting parties had waived it by
letting the same testhnony in by other witnesses.
Do you know abont when the case that yon mentioned \vasMr.' Belcher: I don't know right offhand. I have my notes
down at the office on this point.
Mr. Slanghter: DPfendo.nt SnnndPrr;, by connsel, 1noves
the Court to strike the plaintiff's evidence as to defendant
Saunders, and enter summary jndg1nent on his beha1f on the
following gro1mds:
First, there l1as been no sho\ving of neglig<-mce on the part
of defendant Saunders; and particularly, no showpage 201 } ing of gross negligence, which, nnder tl1e evidence, is tl1e test necessary for the plaintiff to
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obtain a judgment against defendant Saunders; and on the
grounds as a matter of law and by her own testinwny, the
plaintiff is guilty of negligence.
I won't belabor the Court at any great length, because I
think there is one point here that is so pertinent and crucial
that the Court really has no choice but to grant this defendant's 1notion. It is, of course, \Vell known, and I \Vant to go
into it, the most recent case, at some length; that a plaintiff
can rise no higher than her own testimony, where she is
able to observe all facts of the accident. I took the liberty
of asking Mrs. Dean to type up the testimony of Mrs. Bulluck, not \vith regard to the injuries, but the facts of the
case, because it is tny recollection, and I believe it is borne
out in the transcript, she took the position that her brother
\Vas not guilty of negligence, let alone gross negligence. I
\Vonld like to call to your attention parts of. this transcript.
(Excerpts from the testimony of BRENDA S. BULLUCI{,
plaintiff, \Vere read, as follows:)
DIRECT

EXA~£INATION

By }!r. Allen:

• • •
page 202

~

"Q. Tell us what you can ren1ember, \Vhat yon
observed, \vhat, if anything, you did.
"A. You mean as we came over the hillY
"Q. "\Veil, just tell us about the accident, beginning with
the time when von came over the hill.
"A. Well, I., ren1ernber us corning over the hill and I retuember seeing both cars. I retnernber seeing the Rittenhouse
car, which was on the righthand side of .the road heading west,
and it looked to me as if it \Vas on the righthand side, closer
onto the line. It didn't look Uke it was on the righthand edge.
I remetnber seeing the parked car which, to 111e, looked like
the wheels were partially on the highway. .
"Q. Which direction \Vas the Parr car headed?
"A. It was headed east towards Schuyler.
"Q. Which direction \Vere yon headed?
"A. We were headed \Vest toward Skyline Drive.
"Q. 'Vhich direction was the Rittenhouse vehicle headed f
".l\.. In the san1e direction we were going, west.
"Q. Then tell us what else you remember.
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"A. Vvell, I remember my brother putting on
brakes, and I rmnember the car, it sort of like
skidded, and then I remember hearing the crash
and then I don't rmnember anything else until I got up ont
of the floor of the car.
"Q. No'v up until the time that Harold caine over this hill,
just before he got to the accident, how had he been driving¥
"A. Well, to 1ne, we weren't driving fast. lie didn't seen1
to be driving reckless in any way, as far as I'm concerned.
"Q. No'v tell us, did you have any occasion to be concerned
about his driving before he caine over the top of this hill 1
"A. No, sir.
"Q. Did you feel uneasy or apprehensive in any "ray
before then Y
"A. No, sir, not at all.
"Q. 'Vhat 'vould you estimate the speed to be when you
came over the hill?
"A. Vvell, I would say about 50, 55.
"Q. Let me .ask you this. 'Vere yon a licensed driver at the
time?
"A. No, sir.
"Q. Did you drive at the time at all 1
page 204 ~ '~A. No, sir.
"Q. How old 'vere you at the thne of this accident?
"A. Sixteen.
"Q. And you and your brother both 'vere living at hmne
at that time 1
"A. Yes, sir.
"Q. N o,v, tell us what injuries you received in the accident Y
})age 203

~

CROSS EXAMINATION
"By lVIr. Slaughter:
"Q. Mrs. Bulluck, you, of course, are the sister of the
defendant, Harold Saunders?
"A. Yes, sir.
"Q. And you had been to church that Jnorning, you ·were
going on a picnic up to Skyline Drive 1
"A. Yes, sir.
"Q. And yon testified he was proceeding 'vest in a perfeetly
reasonable w-a-v: there was nothing he had done that \vould
give you any cause for concern y
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"A. Yes.
"Q. Now, as you came over the hill, you noticed two cars
at the bottom of the hill 1
page 205 ~ "A. Yes, sir.
"Q. Did they both appear to be stopped 1
"A. It looked like to me that both cars were stopped, yes,
sir.
"Q. Did you make any state1nent to your brother or 'varning to your brother, or anything?
"A. No, sir.
"Q. Why was thatY
"A. Well, I remember seeing the cars, and I remember him
putting on the brakes, and then I remember we hit him.
"Q. So you recall, he put on the brakes immediately as he
saw themY
"A. When I looked up and saw the cars, he immediately
put on the brakes, yes, sir.
"Q. Do you recall the car skidding1
"A. Well, it seemed like he put on the brakes and we kind
of lunged forward, and then we hit.
"Q. Did you look at the speedometer prior to the accident!
"A. No, sir.
"Q. So he could have been going 45, 50, 55 miles an hour!
"A. Of course, I wasn't driving, I didn't drive
page 206 ~ at that time, but he didn't seem to be going, you
know, too fast.
"Q. Do you recall passing Mr. Shepherd Y
"A. Yes, sir.
"Q. Do you recall seeing Mr. Shepherd's car behind you
for some distance?
"A. No, sir.
"Q. You weren't looking backf
"A. No, sir.
"Mr. Slaughter: I have no further questions.
"By Mr. Belcher:
"Q. Brenda, you say you weren't looking at the speedometerY
"A. No, sir.
"Q. And you don't drive, or didn't drive a car at that
timeY
"A. I didn't drive at that time.
"Q. You were sixteen years oldY
"A. Yes, sir.
"Q. Could you judge speed at that time7
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"A. Well, I think I could tell whether somebody was going
- I wasn't afraid. I mean, he wasn't driving so that I was
afraid to ride with him.
page 207 ~ "Q. If he said he was going 55 to 60 would
you dispute that?
"A. No.
"Q. Could have been going 60, couldn't he, or faster?
"A. I really don't know what speed.
"Q. And it's just a guess on your part as to how fast yon
were goingT
"A. I couldn't say exactly ho'v fast. I would say 50 or 55.
"Q. Did you hear anybody discuss this case, as to speedY
"A. No.
"Q. You have never heard people discuss itT
"A. I kno'v what people say, but I kno'v 'vhat I think.
"Q. Didn't you appear at the hearing where they testified
!tbout speedY
''A. Yes, sir, I was there.
"Q. And you picked it up at that timeT
"A. No, sir.
"Q. But it didn't look to you like he 'vas going too fastf
"A. No, sir.
page 208 ~ "Q. You said, 'It looked like both cars were
stopped,' but you don't knowf
"A. Yes, to my knowledge.
''Q. "\Yhy did you say 'it looked like they were' f
"A.· "\Vell, 'looked like' or 'to my knowledge,' to me, they
are the same thing.
·
"Q. So you think they 'vere stopped f
"A. To my knowledge they were both stopped.
"Q. How close to the Rittenhouse car was your brother
'vhen he put on brakes f
. ''A. I don't kno,v. I remember the top of the hill and seeing
both cars and he put on brakes.
"Q. And you said it skidded and he bitT
"A. He put on the brakes and it lunged forward." (End
reading)
Mr. Slaughter: I won't belabor the transcript any longer.
Of course, the Court is free to look at it..
The Court: I feel, Mr. SlaughterYr. Slaughter: I have one ease-l don't mean to interrupt,
but it's a very recent case, Scott v. Foley, decided just last
June. It is a very similar situation in which a plaintiff was
trying to make out a case of gross negligence,
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page 209

~

prhnarily on the basis of somebody· else's testimony. The Court said:

"We need not decide 'vhether Fain's testilnony is inherently
incredible because the plaintiff must be denied the right to
rely on his testilnony pursuant to a rule· of fairnPSR which
is an accepted part of our law relating to personal injury
cases. That rule, as expressed by 1\!Ir. Justice Eggleston, now
Chief Justice, in Ct·ew v. Nelson, 188 Va.· 108, 114, 49 S.E. 2d
326 is that:· ' ... In a personal injury case, if the plaintiff,
a person of average intelligence,'" and this girl 'vas sixteen
years old, " 'and in possession of his faculties, 'vhile detailing
the circumstances of the accident, clearly and unequivocally
testified to facts which sho"r as a Inatter of la,,r that lw has
no case, h(~ is hound tlwreby and cannot recover.'"
"It 'vill be remembered that Fain testified that when the
defendant's vehicle ... " and then they go into the particula~
testi1nony of that case. But on the la,v, itself, the Court says:
"But the plaintiff neither saw nor heard the things that
Fain said he saw and heard, although she 'vas in the vehicle in
a better position than Fain to see and hear all that took placP.
·
She claimed no loss or lapse of memory," again
page 210 ~ the situation here, " ... she obviously was attentive and she was most essentially interested. She
offered no explanation as to why, if the accident occurred as
Fain said that it did, her version should be so at variance
'vith his."
"The statetnent given to the jury by the plaintiff, detailed
the path and 1nanner of operation of the vehicle from thr.
tin1e it left the restaurant until the accident occurred. Her
testimony contradicted and was 1n confliet with that of Fain.
It negated the charge of gross negligence."
This is the plaintiff, herself, against a witness who apparently, by his testilnony, might have imputed gross negligence to the defendant.
And in the final paragraph:
"The plaintiff cannot Pxpect the Court to discard her
testimony and look only to Fain's in an effort to rescue her
failing cause of action. Her case can be no stronger nor rise
any higher than her own testhnony permits. Ifer testimony
was clear and unequivocal and 'vas given 'vith full knowledge
of all the facts. It is conclusive as to the 1nanner in which
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the defendant operated her vehicle. That 1nanner
'vas characterized hy the plaintiff as merely 'lmusual.' That is not sufficient to sustain a iinding
of gross negligence," 'vith various citations.
page 211.

~

I-Iere, we don't even have a description of "lmusual." If I
recall correctly, she said there was nothing in the manner in
'vhich he was driving to give her any concern, she testified
unequivocally; and he started to skid arid the accident llappened.
I would earnestly sub1nit this does not make out a case of
negligence. She said she saw everything, she had no loss of
memory, she was in full possession of all of the facts, but it
certainly doesn't make out a case of gross negligence, certainly not shocking to the conscience. There is nothing to
show in there, anythinf!," at all, that would give any reason
to say Mr. Saunders had done anything wrong.
For those reasons, 've earnestly submit the Court should
strike the evidence of the plaintiff and enter summary judgment for defendant Saunders.
The Court: I think this plaintiff, in this case, as the time
she did not drive a car, herself, and I don't kno"r whether
she 'vas old enough. I think she was at the time, but I think
the evidence was sh<~ did not drive. It is true she said up
until she reached the top of the hill there 'vas nothing to
make l1er apprehensive. Of course, that goes, as
page 212 ~ to both points, as to her contributory negligence,
if any. But I t11ink that in this case, the most
damaging evidence is the evidence of defendant Saunders,
h;1nself, and on cross-exatn~nation, particularly, cross-exar:pination by lvir. Belcher, I think that his ans,vers and his description of how he operated the vehicle hin1self, would be
sufficient to take it to the jury; and I think they could find
from his. evidence that he 'vas guilty of that degree of negligence that 'vould qualify as gross negligence.
I overrule your motion. Your exception, of course, is noted.
Mr. Slaughter: We except, if Your Honor please.
The Court: Are there anv other matters? As to this other
matter, I am going to wait until we take up instrnC'tions,
because the evidence is not all in.
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~

•

•

•

•

•

FRANCES MILLER SAUNDERS, a witness called by and
on behalf of defendant Saunders, after being first duly sworn.,
testified as follows:
DIRECT EXAMINATION
By Mr. Slaughter:
Q. Would you state your name, }lleaseY
A. Frances Miller Saunders.
Q. Could you speak up and speak to the jury, to the man
on the farthest back row, so everybody can hear you f
A. Frances Miller Saunders.
Q. Now, Mrs. Salmders, we have been directing our attention to an accident that happened on April 22, 1962, in Nelson
County; do you recall that incident!
A. Yes, sir.
Q. Now, tell us a bit about that day first. Were you Mrs.
Saunders at that timet
A. No, sir.
Q. What was your name at that time Y
A. Miller.
Q. And at that. time, did you know the defendant in this
case, Fiarold Saunders Y
A. Yes, sir.
p~ge 214 ~
Q. Were you all going together!
A. Yes, sir.
Q. Now, tell us 'vhat you had done on the morning prior
to the accident, on the morning of the accident!
A. We had gone to church.
Q. And with whom had you gone to church Y
A. SirY
Q. With whom had you gone to church; whom had you
gone to church withY
A. Mr. Saunders.
Q. And who else Y
A. Brenda Bulluck and Billy Bulluck.
Q. Who was Brenda Bulluck at that time Y
A. Brenda Saunders.
Q. Now, after you went to church, would you describe what
you all then decided to do?
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A.
Q.
A.
Q.
A.
Q.
A.

We decided to go on a picnic.
And where were you going on the picnic1
Skyline Drive.
How were you going to goY
In ~{r. Saunders' car.
What kind of car was that 7
1954 Dodge.
Q. Now, after yon left the church, just describe
page 215 ~ briefly what you did, up until the point when you
reached the hill immediately prior to the accident
scene?
A.- Well, we left and '\Vent over towards Skyline Drive, and
we came to this hill.
Q. Well, no'\v, did you see anybody that you knew during
the course of the trip between Schuyler and Faber, I '\Vould
say.
A. 1\tir. and Mrs. Shepherd.
Q. Who are they Y
A. Mr. Shepherd was our Sunday School teacher.
Q. Do you recall whether you followed Mr. Shepherd or
passed him on the way Y
A. We passed him on the way.
Q. Do you remember looking back to see '\Vhether or not Mr.
Shepherd ren1ained in sight for any period of time 7
A. No, sir.
Q. Well, now, I then direct your attention to the hill you
have described, just before Faber. Would you tell the jury
in your own '\Vords, what happened as you went up and
crossed that hill, just before ~,aber?
A. We saw the Rittenhouse car, and at first, I thought it
'\Vas moving, and then I realized it was stopped~ and Ifarold
put on his brakes-well, he tried to put on his brakes, but it
'\Vas too late, and '\Ve crashed.
page 216 ~ Q. As you came over the hill-well, first, did
he know that the vehicle was the Rittenhouse car
at the time!
A. No.
Q. Did yon know either of the two cars?
A. Yes, sir.
Q. Which of the two cars did you know Y
A. The Parr car.
Q. You recognized the Parr car 7
A. Yes, sir.
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Q. It 'vas your ilnpression that the Rittenhouse car first
was moving? 'Yell, now, when yon first realized, as you
testified, that the Rittenhouse car 'vas stopped, did it appear
to be stopping, or already stopped f
A. It looked like it 'vas already stopped.
Q. You realized it was already stopped Y Did yon ever se<~
any brake light, or any signal~
A. No, sir.
Q. No,v, tell us about the Parr car, please, lVIrs. Saunders;
where 'vas it located Y
A. It was stopped right beside the Rittenhouse car.
Q. And which 'vay 'vas it headed?
A. I don't know.
Q. vVas it facing in the · direction frmn which you 'vere
coming, or 'vas it facing away from yon f
page 217 ~ A. It was facing in the direction.
Q. Vvas it facing the same direction aH the
Rittenhouse car, or the opposite direction 1
A. In the same direction, I think.
Q. ,~Vas the Rittenhouse car facing yon, or away frmn you,
as -vou looked at it?
A. Sir? I'n1 sorrv.
Q. As yon looked at the Rittenhouse car, was it going in the
sarne direction you were going, or was it going in the opposite
direction T
A. Saine direction.
Q. And the Parr car was facing you T
Mr. Belcher: I believe she said they were facing in the
same 'vay the Rittenhouse car was.
Mr. Slaughter: I believe she is confused. She also said it
was facing her.
'fhe Court: Go ahead, :Nir. Slaughter. It's all right.

By lVIr. Slaughter:
Q. 'Pell us in yonr own words, ~.frs. Saunders, and you
don't have to be concerned, just tak~ your time and thinkwer~ the two cars far.ing in the san1e direction, or in different
directions?
A. I think they were facing in the sanw direepagP 218 ~ tion. I just can't r~n1emh~r.
Q. 'Ve11, Nfrs. Sannders, approxhnatPly how
fast 'vas your ln1sband going, prior to the accident?
A. J-Te was going jnst a little over 50.
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Q. How do you know that¥
A. I had just looked at the speedmneter, just before.
Q. And 'vhat had the speedometer registered, whPn you
looked at it?
A. Just a little over 50.
Q. vVas it as Inuch as 55?
A. No; it 'vas sontewhere in between 55 and 50. l think
it was abou~ 52, something Iii{(~ that.
Q. Now, tell us when your husband appliPrl the hralw~
as vou caine down the hiH?
A. About halfway down.
Q. Did yon observe hiln put his foot on the brake?
A. Yes, sir.
Q. Could you describe for ns the manner in which he put
his foot on the brakes, whether he put it on lightly, or whPtlwr
he put it on heavily?
A. He put it on heavily.
Q. And after he applied his foot to the brake, tell us what
you observed and felt.
page 219 ~ . A. Then we jnst crashed, and I hit the 1nirror
and the '"·indshield.
·
Q. Could you say ·whether or not the car was skidding?
A. I don't kno,v.
Q. But you hit the windshield?
A. Yes, sir.
Q. N o,v, was the Parr car eornpletely off tlw road, or on the
road?
A. No, I don't think so. It was on the road.
Q. Yon recall it was parked on the road; how far on the
road, do you rein ember?
A. No, sir.
Q. In trying to, as best you can recall the accident-l
realize it is now four years ago-did there app<~ar to bP. romn
for a car to go h<~tween the Rittenhouse ear and the Parr car?
A. No, sir.
Q. Now, again, insofar as the direction of tlw cars is concerned, which side of the road was the Rittenhouse C'ar on, as
vou went 'vest?
· A .. It was on the sain<~ side of the road.
Q. The saine side with yon?
A. Yes.
Q. Just state, to the best of your recollection,
page 220 ~ whether he 'vas going in the same direction yon
were, or the opposite direction?
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A. Same direction.
Q. Where 'vas the Parr car parked f
A. On the opposite side.
Q. And, to the best of your recollecti~n, was it facing yon,
or going west from you t
·
A. Going west, I think.
Q. Can you remember that definitely¥
A. No, sir.
Mr. Belcher: If Your Hono1· please, she has answered that
about three times.
Mr. Slaughter: I l1ave no further questions.
The Court: All right. All right, Mr. Allen.
Mr. Allen: We have no questions, if it please Your Honor.
CROSS EXAMINATION
By Mr. Belcher:
Q. At the tilne of this accident, ho'v old were you f
A. Sixteen.
Q. Did you drive a car at that thne?
A. No, sir.
·
Q. Do you drive now f
page 221 ~ A. No, sir.
Q. But you remember, and you told the jury,
that yon could estimate the speed, how fast your brother
'vas driving 1
A. He is not my brother.
Q. I mean how fast your husband 'vas driving?
A. He was going between about 50 and 55.
Q. How many times did you look at the speedometer?
A. Just once.
Q. Now, when you came over the crest of the hill, did you
see these cars down at the bottom'
A. Yes, sir.
Q. And you say your brother went about halfway do'vn the
hill before he put his brakes on-I mean your husband; I'll
get it right in a minute.-abont halfway down the hill before
be even applied brakes T
A. Yes, sir.
Q. When he applied his brakes, can yon tell us 'vhether or
not the car skidded T
A. I don't know.
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Q. How soon after he applied the brakes did you feel the
crashY
A. I don't know.
Q. Did it happen instantly after he applied his
page 222 ~ brakes?
A. I don't know.
Q. It is your recollection that the Parr vehicle was headed
in the same direction as the Rittenhouse car was, headed
west?
·
A. I think so.
Q. And can you tell us l1ow much of it was on the highway Y
A. I don't know.
Q. You don't know how much?
A. No.
Q. Do you recall testifying in this case once before, May
10, 1962, which would be. roughly 18 days after the accident
happened?
A. Yes, sir.
Q. Did you testify at that time, "First thing I noticed was
Billy Parr's car parked on the side of the road. I don't
know whether it was off the road or not. I just sa'v it."
.r\.. Yes, sir.
Q. You don't deny saying that, do you?
A. No, sir.
Q. vVhy do you come here and tell us it was on the road,
when you said eighteen days after the accident
page 223 ~ that you didn't know whether it 'vas parked on the
road, or not T
.~.\. Well, for one thing, I don't think I understood the
question before.
Q. Well, later on in that same proceeding, weren't yon
a~ked this question: "You said that the next day after you had
time to 1neditate on this situation that you decided the car
sitting across the road did have one wheel on the pavement;
is that correct f'
Then, you gave this answ~r: "I believe it did. It was
parked on the side of the road."
A. Yes, sir.
Q. So, actually, you meditated on it the next day, before
you dP~ided any part of it 'vas on the road, didn't yon f
A. Well, I didn't have time to think then.
Q. When?
·
A. A.fter the accident.
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Q. 'Vell, you said you saw the vehicle as you came down
the road; couldn't you tell whether it was on the hard surface,
orA. It looked like it to n1e that it was.
Q. 'Vhy did yon first testify, eightePn days after the accident, it wasn't on the road 1
A. Because I thought it was on that road, and I didn't
understand that question.
page 224 ~
Q. ,yell, you w~re asked a second tin1e about
whether it was on the road, and yon said then,
after you 1neditated the next day, yon came to the conclusion
that it 'vas on the road f
A. 'Veil, as I told ~rfr. Slaughh•r, I didn't understand the
question.
Q. Could you tell ns whrthrr or not the Rittenl1onse car
w·as stopped, 'vhen you came over the hill?
A. ''Then I came over tlH~ hill, I thought it was 1noving.
Q. You thought it was moving at that time?
A. Yes, sir.
Q. And you said, wlHm your husband, when yon sa'v hiln
put on the brakes, he put it on l1eavily?
A. Yes, sir.
Q. And I believe yon said tlw next thing after that 'vas
the crash took placeT
A. Yes, sir.
Q. Do you lmow how far the car was knocked, the Rittenhouse carY
A. No, ·sir.
Q. Were yon knocked unconscious in the accident?
A. No, sir.
page 225

~

Mr. Belcher: I believe that is all.
Mr. Slaughter: I might as]{ one question.
RE-DIRECT

EXA~liNATION

By :J\fr. Slaughter:
Q. Do you kno'v whether or not-or let me put it this way:
Do you kno'v whether your husband's car had regular brakes,
or po,ver brakes?
l\.. Regular brakes.
Q. Yon are certain it· had regular brakes?
A. Yes, sir.
·
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Mr. Slaughter: No further questions.
Mr. Allen: May it please the Court, may we ask one
question?
RE-CROSS

EXA~IINATION

By Mr. Allen:
Q. 1\{rs. Saunders, you have been asked about your testimony that you gave shortly after this accident, on 1\{ay 10,
1962; I 'vould ask you if you 'vere asked this question, and
if you gave this answer. The question, on page 42, is: "Can
you say no,v, looking back and trying to recollect, whether the
parked car was entirely off the hard surface or not?"
Your answer was: ''I think the front-side
page 226 ~ wheels were on it, the best I can remember, it
looked like that. No'v that I think about it, it
looked like it was, the wheels 'vere on the road."
Did you give that answer on that occasion, on May 10,
1962, shortly after the accident?
A. Yes, sir.
l\~Ir.

Allen: 'Ve have no further questions, if it please the

Court.

•

•

•JULIAN "\VILLARD RITTENI-IOUSE, JR., a witness
called by and on behalf of defendant Rittenhouse, after being
first duly sworn, testified as follows:
DIRECT EXAMINATION
By }fr. Belcher:
·Q. 'Vill you state your name and address?
A. Julian Willard Rittenhouse, Jr.; Charlottespage 227 ~ viii e, Virginia.
Q. Is this your wife seated here next to me?
A. Yes, sir.
Q. I-Io'v old are you?
A. Twenty-four.
A. I direct your attention to an accident that happened back
on April22, 1962; did you see this accident occur?
A. Yes, sir.
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Q. And where were you at the thne T
A. I 'vas a passenger in my car, and n1y 'vife was driving.
Q. What kind of a car was it!
A. A 1957 Mercury.
Q. Where were you sea ted in the car?
A. On the passenger side of the front seat.
Q. Where had you been that morning; where were you
going?
A. I left home and was going to Schuyler to visit her grandparents.
Q. Well, when yon go to Schuyler, which direction and
what road were you traveling?
A. Left Charlottesville on 29, and turned off of 29 to the
left. I don't kno\\T exactly 'vhat direction it is.
page 228 } Q. "\Vhat road did you turn onto?
A. Turned onto Route 6.
Q. Is that the road the accident l1appened on?
A. Yes, sir.
Q. As you proceeded in an <~asterly direction, did you see
Mr. Parr's vehicle?
A. Yes, sir.
Q. Where did you see it?
A. His car was parked near the crossroads on the righthand
side, after you go through the bridge.
Q. Was any part of his vehicle on the hard surface when
vou saw it!
.. A. No, sir.
Q. And what did yon do, after you saw the Parr vehicle?
A. Well, sir, 've approached the car, and went by, and
I made the statmnent to the effect that something could be
'vrong. I saw he 'vas not in the ear at the time. I saw his
girl friend in the car, and 've went to the top of the l1ill and
turned around, and came back to check on him.
Q. Where did you go to turn around, what place, do you
know?
A. Went up to the top of the hill. It's a church there, I
believe, on the right there. We turned around on
page 229 } the top of the hill and came back.
Q. All right. After you turned around, then
what direction 'vould you be traveling?
A. I don't kno'v exactly 'vhat direction. It 'vas opposite
the way we came.
Q. All right. As yon procePded on, no,v, just in your o'vn
"Tords, go ahead and tell the jury exactly 'vhat took pla.ce.
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A. Well, 've turned around at the top of the hill and started
down, and she was making preparation to pull off the high'vay, and I made the statement to the effect that I wanted to
go to seeMr. Slaughter: I object to any self-serving statements, as
to what he said, as opposed to what he saw and what he did.
The Court: Yes. Just relate "rhat happened.
A. (Continuing) "\Ve pulled off the highway over th~'l'P, and
the car 'vas-as I say, we 'vere pulling off, and the cars! heard the car cmning on that road, and I turned around
just about that time and the car, when he can1e over the hill,
proceeded down the hill to our vehicle, spun off the road and
hit us frmn behind.
Q. How were you seated on the front seat; were yon facing
straight ahead, or just how 'vere you seated Y
page 230 ~ A. I was facing straight ahead, cmning down.
I had turned sideways in the seat, and I waswe had the windows down, and I was going to holler ont the
window. The windows were down in their car, also. I was
going to holler at her.
Q. Did you holler sornething to l1er f
A. Yes, sir.
Q. All right, now. Did your 'vife give any signal of any
kind, as she came down?
A. She was giving a hand signal.
Q. Sho'v the jury what kind· of signal Y
A. She was slowing down. She 'vas giving the signal to
slo'v do,vn.
Q. For 'vhat distance did she give that signal 1
A. I'd say approxilnately halfway down the hill she startod
giving it.
Q. All right. Yon said yon sa'v the Saunders car when it
<>aine over the hill. 'Viii you go ahead and describe then
just exactly what took place, from that point on; what did
you notice about this car when you saw it?
A. Well, on that road, I heard the car just as it topped the
hill. It is a rough, 1nacadam road, and I l1eard the car, and
I turned and looked out the rear windo'v back at the
hill, and I saw the car coming do'vn the hill,
page 231 ~ and I knew he couldn't stop. To me, the car 'vas in
a high rate of speed.
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Q. How fast would yon say the car was being operated T
A. I'd say around approxiinately 65 1niles per hour.
Q. Did you continue to \vatch the car'
A. Yes, sir. I watched the car coining on in, and when I
saw-I noticed the car was cmning straight towards us, and
I reached over, and I grabbed Iny wif~. I knew we were going
to be hit, and I threw her down in the seat.
Q. Did you ever at any ti1ne see the Saunders car dilninish
its speed, frmn the tin1e you first saw it f
A. No, sir, I didn't.
Q. N o"r, at the time of in1pact, was your car in 1notion, or
not?
A. Yes, it w·as.
Q. And how fast would you say she was orwrating it at the
time you hit T
A. ·I'd say approxi1nately 5, 6, n1iles per hour, something
like that.
Q. I-Iad she stopped at any thne, fro1n the time she canH~
over the top of the hill to the ti1ne the impact occurred¥
A. No, sir.
Q. Did you stop opposite the Parr vehicle T
page 232 ~ A. No, sir. vVe didn't stop. She was proceeding
off the highway, to pull off, a little place on the
righthand side of the road there.
Q. Was the shoulder wide enough for l1er to pnll off 'vhere
she was intending to pull off T
A. Yes, sir.
Q. At the time of the hnpact, can you tell us whether any
part of your car was off the hard surface?
A. The front end, she had hegun to pull off the highway. It
"rould be the right front wheel was off the highway. She
l1ad proceeded that far, had gothm that far when it hit.
Q. All right. Can yon describe what kind of irnpact or
how the two vehicles caine together; was it a glancing b1ow,
a direct blow to the right, left, or wl1at?
A. No, sir: 1ny antmnobile was damaged right dead center
in the hack, hit right straight on from the rear.
Q. 'Vhat happened when your car was hit, and what did yon
do?
A. It was hit: 1ny car w~nt off the highway, off the right
side, and started into this shonldc\r where we planned to go
off: and the seat in n1y car, frorn the impact, where we 'vere
sitting, 'vas brok(~n off in the fioor: and the back portion
had flipped back, and I raised up before the car
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page 233

~

got to the bridge and was heading off the bridge
down into the river.
Q. What did you do f
A. I grabbed the steering wheel, cut it back into the road,
between the bridge, and guided the car until it stopped.
Q. 'Yell, will yon tell the jury 'vhat darnage occurred to your
antornobile by the hnpact f
lt. vVell, the hack hu1nper, the trunk, that portion was dmnaged. The franw was hent in approximately three or four
places. I Pxa1nined the car later, after that. I didn't see all of
this at the particular thne, bntQ. What happened to the n1otor~
A. The ll10tor ll10Unts were snapped loose. rrhe nwtor was
pushed forward by the drive shaft. ':J.lhe driv<~ shaft was
pushed through the transrnission, and eyerything was pushed
for"rard, and it pushed the n1otor in the <>ar at an angle.
Q. How far was your ear knocked, or where did it conw
to rest?
A. 'Yell, it stopped just approximately 15 or 20 feet, I
would say, front tlw crossroads do"rn there. That in 1ny estilllation, would lw approxhnately 580, 590 feet, smnething,
frorn hnpact.
page 234 ~
Q. Fron1 the hnpact and the damage that your
car received, can you tell us whether or not the
car was propt lled by its own motor, frorn the point of hnpact
to where it can1e to rest, or 'vhether it was knocked that far?
A. It couldn't. The transmission and drive shaft, they were
not-the transmission wasn't connected to the drive shaft at
all. It shoved that portion in the floor.
Q. So the 1notor could not have propelled that car?
A. As a rnatter of fact, th~ linkage on the accelerator had
even been pulled loose.
Q. l\£r. Rith.1nhonse, did yonr car ever stall at any tilne, frorn
the tirne yon catne oyer the hill until you were struck in the
rear?
A. From the time it caine oYer the hill?
Q. Frmn thP tinw your car can1e over the hill to where it was
hit, did yonr car rYer stall?
A. No, sir. I had to cut the engine off 'vhen it stopped.
Q. \Vas your car Inoved, before the trooper arrived at the
scene?
A. No, sir.
The enginP wa~ still idling.
1
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Q. I believe the Parr vehicle was 1noved before the officer
got there; is that right'
A. Yes, sir. He had 1noved to come down to
page 235 } the crossroads 'vhere we were at.
Q. \Vas there any traffic headed east Y That
would be going in the opposite direction from where you
were going1
A. No, sir.
Q. I am talking about the thne hnmediately beforl~ the accident, andA. No, sir.
Q. Which direction was the Parr car facing?
A. It was facing going up the road, same direction we
were heading, towards Schuyler.
Q. That would be the direction you were originally heading?
A. Yes, sir.
Q. At the time of the impact, it was headed in the opposite
direction from the way you 'vere going 1
A. That's right.
Q. I believe I have asked you whether or not any part of the
Parr vehicle was on the hard surface Y
A. No, sir. The car was completely off the highway.
Q. vVas there anything in the passing, westbound lane,
at the time of the impact¥
A. No, sir. I didn't see anything at all.
Q. I-Iow much distance "rould you say was between the left
side of your car, and the left side of the Parr
page 236 } vehicle, which yon said was off the hard surface Y
In other words, 'vhat I am asking yon is how 1nuch
?istance this Saunders vehicle 'vould have to go through,
1f it had chosen to go through Y
A. I'd say approximately 20, 25 feet. The road, I think, is
approximately 20 feet 'vide, and I'd say approxhnately 20,
25 feet between the left side of n1y car, and his ear.
Q. At the time of the impact?
A. Yes, sir.
Q. Now, after the accident, did yon hear ~Ir. Saunders
tnake any state1nent, and, if so, what did he sayY
A. Yes, sir, he did. After the trooper arrived, of course,
we all moved back to the-well, his car was still-of course,
all of the cars were still there, and he was talking with the
trooper, and I heard him say that, someone asked him what
had happened, and I heard him say-
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Mr. Allen: Let's be sure this is admissible. We are getting
into hearsay evidence.
The Court: Well, he is asking hin1 what Saunders, himself,
said; didn't heY
~ir. Allen: Wel1, l1eard "sotnebody" ask. Did the trooper
ask?
1~he "\Vitness: No, sir. I asked hin1 what had happened.
1\.fr. Saunders stated he didn't kno-wpage 237 ~ By 1\Ir. Belcher:
Q. Did you hear any discussion with Mr. SaundPrs and the trooper, relative to w·hether he applied his brakes
or notf
A. No, sir, I don't recall.
Q. Did you hear any horn blow at any time prior to the .
accident?
.A. No, sir.
Q. Did yon see any skid 1narks, leading baek from the
Saunders vehicle, after the acc1dent f
A. Yes, sir. There W(lre 1narks there in the road.
f\. Can von del=lcribe those marks f
. ...\... "\Veli, s;r, the marks, they were leading down the hill,
right to where tny car was parked. They didn't look like they
were pressure marks, like the r11bher was ground off, due to
'tlw pres"nre of a the, on tlw highway.
Q. Do yon recall l1ow many tnarks there were, whether
therP ''rere one or two f
A. There ·were two marks, one very heavy mark on the inf-'irlP. on tlH~ in~ide near thP whitP li:nP. That was the darkest.
They stayed there for a right _g-ood while.
0. Now, Mr. Rittenhouse, d1d yon ever fCO back to the scene
of the accident, aft~r this accident happened T
A. Yes, sir, sf'veral times.
page 238 ~
Q. 'Vha.t kind of car were you driving when
you returned f
A. I was driving a 1.956 Plymonth.
Q. Did that car have power brakes, or not1
A. No. sir.
Q. Did you ever make any test-

1\.fr. Slaug-hter: If the Court please, I would object to ter:;timony of any test, on the grounds given yesterday in object~ on
to tl1e trooper's testimony.
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The Court: All right. Suppose you explore the groundwork
a little bit more.
By Mr. Belcher:
Q. You said you were driving a 1956 Plyn1outh?
A. Yes, sir.
Q. Do you know how rnucl1 that automobile weighed Y
A. I would say that autornobile would be approximatelyMr. Slaughter: lie said "I would say." He can't speculate.
The Court: He can give an approxin1ation.
A. Approxiinately 3700, 3800 pounds.
By Mr. Belcher:

Q. You know approximately what a 1954 Dodga
automobile would 'veigh?
A. It 'vouldn't be oyer that; I would say approximately 3600 or 3700.
page 239

~

~Ir. Slaughter: If the Court please, I would like to know
if he has any reasonable basis to know this, or whether he
is guessing.
Mr. Belcher: I think he can give an approximation of HGOO
or 3700 pounds.
The Court: If that is his approxilnation, I think he ca:1 give
it.

Bv ~Ir. Belcher:
·Q. And yon say your vehicle was not equipped with power
brakes?
A. No, sir.
Q. What kind of day 'vas it when yon went hack, dry, W<\t,
or what?
The Court: Wait a rninnte. Your objection is on the
same basis that you had made it previously?
Mr. Slaughter: Yes, sir. :Niy objection is that unless the
tests 'vere given in absolutely identical, or identifiable conditions, 'vith no variance, things of that sort, the test is not admissible. But 'vhen a person goes back and knows he is
going to give a test, with a different type
page 240 ~ of car, different driver, different type circurn-
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stances, the test clearly would not be valid.
The Court: You n1ight ask hirn what were the weather conditions.
Bv ~Ir. Belcher:
··Q. "\Yhat were the weather conditions, at the tin1e of the
accident?
A. The weather conditions, it was a clear day; it was daylight.
Q. The road was dry?
.l\. Yes, sir.
The Court: All right, sir. I think that is ad1nissible. Your
exception is noted.
lVIr. Slaughter: Thank yon, Your Honor. 'Ve do exeept.
By ~fr. Belcher:
·Q. First of all, how fast were you driving, when yon 1nadc
the test?
A. 55 rniles per hour.
Q. And did you con1e over the crest of that hill, prior to
"rhere the accident happened?
A. Yes, sir. Did I co1ne over?·
Q. Yes, sir, in 1naking your test, prior to the accident?
page 241 ~ A. Yes, sir. I went beyond the place.
Q. Will you tell ns within what distance yon
\vere able to stop this automobilt:~ in making this b~st after
you carne over the crest of the hill?
· A. At 55; and I did this twice-at 55 miles per hour, it was
approxin1ately halfway down the hill.
Q. Ho\V far would that he, in feet? First of all, how far
is it down the hill from the crest of the hillY
A. I \vould say approximately 550, 560 feet.
Q. And you tell the jury you were able to stop within half
of the distance?
A. Yes, sir. I tried twice at 55 miles per hour. I was able
to stop the automobile approximately half,vay down the hilL
1\-fr. Belcher: All right; witness with you.
}Ir. Slaughter: "\Vho should proceed first?
The Court: I think probably Mr. Allen. It goes around in
a circle, doesn't it?
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CROSS EXAMINATION
By }fr. Allen :
Q. Mr. Rittenhouse, where was this Parr vehicle parked,
with reference to the edge of the hard surface? I understood
that you said it was parked completely on the
page 242 ~ shoulder of the road; how close was it to the hard
surface, right up against it, or a long ways away,
or what?
A. No, sir, it's a place there where they pulled off-where
cars pulled off the high,vay there~ I'd say approxilnately 3,
4 feet. The car, the lay of the land, the automobile 'vas np
like this. In other words, 'vhere they pull off there, the car
was sitting up. It's a slight embanlnnent on ahead of the place
they pull off.
Q. Well, what would yon estin1ate the distance fron1 the edge
of the hard surface to the closest point of the Parr automobile?
A. I said 3 to 4 feet.
Q. Thank you. Now, did I understand you to say that you
heard the Saunders vehicle coming, and then you looked back
and you saw him come over the top of the hillY
A. That's correct.
Q. So you heard the car coining before you could see it Y
A. That's correct.
Q. And then, 'vhen you looked back, you saw it coming over
the top of the hill?
A. That's correct. I heard the automobile at the crc~st of
the hill, and turned at the same time.
Q. Now, 'vait a minute. If I don't understand
page 243 ~ you correctly, say so. If I did not, tl1en say I
am wrong. But, I was under the impression you
said before you heard the Parr autmnobile-excuse 1ne-you
heard the Saunders automobile coming, and then you looked,
and saw it come over the top of the hill. Did you say that,
or did you not say that!
A. I said that.
Q. All right. Well, tl1en, did you hear the autmnobile before
vou saw it1
·· A. Yes, sir. It's a normal actionQ. And 'vhen you heard it. yon looked, and then it was
just coming over the top of the hill: is that correct?
A. Yes, sir.
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Q. Did you notice anything unusual about the cur as it
ca1ne over the top of the hillY
A. Unusual?
Q. Yes.
A. I noticed the fact that the autmnobile was being driven
at a high rate of speed.
Q. And you had said that you estin1ate that to hP, what, 60
1niles an hour, here today, 65T
A. I said approximately 65.
Q. Do you recall giving your evidence in this case on May
10, 1962, page 29, line 18, and you were asked,
page 244

~

"Could you estimate how fast it 'vas coming?"
"A. I ventui'P to say l1e 'vas doing approximately 60, not under 60 In.p.h."
Did you 1nake that statement on that occasion?
A. If it's written, sir, I made it.
Q. 'Vhen did you deeide he was going 65, or when did you
decide to change your estimate to 65 miles an hour?
Mr. Belcher: I don't think that is a change. The answer
says "not under 60."
The Court: That is a 1natter of argument. It is proper
cross-examination.
Bv Mr. Allen :
·Q. "I venture to say he was doing approxiinately 60, not
under 60 n1.p.h." I am asking you, when did yon decide he
\Vas going approximately 65 miles an hour?
A. I didn't decide. My recollection of that date, 65 n1iles an
hour was the approximate speed I estimated.
Q. On the previous occasion when you testified and gave
your evidence on May 10, 19()2, did you say this car appeared
to you to be wobbling when it came over the top of the hill,
and appeared to you to be ont of eontrol; did you say that?
A. Yes, sir.
Q. vVell, now, do you want to change that, or do
page 245 ~ you still feel that \Vay now¥
A. I still feel that way now, sir. The car was
out of control.
Q. So when it came at the top of the hill, wobbling and out
of control, where was your ear, in relation to Billy Parr's
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car; had you gotten opposite, or ahnost approaching opposite,
or had you gotten past a little bit?
A. "\Veil, his car was-please repeat that. I'n1 sorry; I don't
understand.
Q. When you saw the Saunders anto1nobile con1ing over
the top of the hill, wobbling, appeared to be out of control,
would you tell us where your vehicle 'vas, in relationship to
Billy Parr's car; had you gotten opposite Billy Parr's car,
not quite opposite his car, had you passed it a little bitf
A. I didn't take time to measure the distance, between onr
cars at that time. I would say that 1ny car was approxin1ately
even with his, at the time he was coming down the hill.
I didn't look around to make measurmnents at that time, sir.
Q. 'Veil, now, when was it that you told your wifP there was
a car coming that was out of control?
A. I told her, as soon as I sa'v the car, when I realized
that the car was approaching at a high rate of
page 246 ~ speed; and, in my opinion, he wasn't going to
stop. That is when I told her.
Q. 'Veil, were you of that opinion, as soon as tlw SanndPrs
vehicle came over the hill?
A. As soon as I had thue enough to 1nake a jndgnwnt on
l1is speed.
Q. "\Veil, did the fact that yon say it appeared to he wohbling and out of control, 'vhen it caine over the hill, did that
indicate to yon that the car might collide with your vel1icle?
A. I added those together, the rate of speed, and the fact
that the car was rocking and bobbing.
Q. "Where 'vas the car 'vhen you decided it was going fO
or 65 miles an honr? "\Vas that in1n1ediately when it canw over
the hill, 'vhen you first sa'v it, or "'hat tluit halfway down tlw
hHl, or ahnost on the rear of your car?
A. I would say approximately halfway down tlw hi11, hy
tl1e time I would have to judge his speed.
Q. And from the time this car came over the hill until tlw
ti1ne it hit your car in the rear, did yon have the Saunders
(~ar in vour vision at aH times?
A. Frmn the thne it came over the hill, until it hit n1y car?
Q. Yes.
page 247 ~ A. I 'vonld say so. I watcl1ed the car apnroxinlately half"ray down the hill, and I reaclwd over
and g-rabbed my wife and threw her down in the seat when I
saw that the car \vas coming.
Q. "\Veil, when yon first saw the Saunders vehicle wl1en it
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came over the top of the hill, did you keep it in your vision
up until the ti1ne you pushed your 'vife down in the seat~
A. Yes, sir.
Q. Didn't take your eyes off it during that time~
A. No, sir. I can say for sure I saw the car frorn the
tune it came over the hill until long enough to guess his speed
and find out the fact he was not going to-I wouldn't have
pulled her down in the seat, had I not thought he was going
to hit.
Q. I believe my question was, from the time you saw the
Saunders vehicle come over the top of the hill, up until the
time you pulled your wife down in the seat, did yon look at
the Saunders vehicle all during that time, or take your eyes
off and watch something else?
A. Yes, sir, I watched the car.
Q. \Vhen did you do this, asking Billy, or "vVhat is 'vrong?"
to Miss \Vade, who 'vas seated in the Parr car?
A. I began to holler at her, just about the tilne
page 248 ~ 've 'vere approaching.
Q. Well, had you seen the Saunders vehicle,
'vhen you undertook to talk to ~Hss vVade in the Parr vehicle Y
A. No, sir, I had not.
Q. Yon hadn't?
A. I had not.
Q. Had not seen his car?
A. No, sir.
Q. At the thne of impact, ho'v much of your car did you
sav 'vas off the road?
A. vYell, sir, the front end, the right side had already
dropped off on the shoulder of the road.
Q. No,v, this signal your wife gave, 'vonld you indicate that
to us again?
A. It 'vas to slo'v down, a hand signal to slo'v down.
Q. Yon could see her hand turned down, her left arm turned
down?
A. I could have seen it if it was turned up. She had it
out the window. I could have seen it, if sl1e had it turned up.
It had to be turned do,vn.
Q. I ask you whether you noticed, if you could tell whether
it 'vas turned do,vn, or not?
A. I couldn't see the Io,ver portion, no.
Q. You 'vere seated in the front, in the middle?
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page 249

~

A. I was sitting on the passenger's side next
to the door.
Q. You were sitting on the right front then!
A. Yes, sir.
Q. Page 24, line 16, again, on May 10, 1962, I will ask you
if yon said this, in response to some questions regarding
some signats in the accident:
Your answer was, "I don't reme1nber whether she gave that
signal or not, but the windows were down, it was warm and
she gave a hand signal for slo\ving down."
Mr. Belcher: I object. Let's get the question before the answer, which 'vould be misleading.
The Court: Yes, sir. Read the quE~stion.
Mr. Belcher: It refers to electrical signals, doesn't itf
Mr. Allen: I was coming to that, if yon give me time. I
am not concerned about that technicality. Let's go back and
pick up the thing.
Mr. Belcher: You said there were signals on the car. Were
they hand or electrical signalsf
Mr. Allen: I would be delighted for you to ask it when your
time comes.
The Court: Let hiin read it, but ~lr. Belcher's point is well
taken, as to reading the question.
page 250 } Mr. Allen: Yes, sir, I shall do that.
By Mr. Allen:
Q. We will start at line 8, which is an answer to a question,
but this, I think, 'vill connect with the last question.

"A. We proceeded to the top of the hill, turned around
and ventured back do'vn the hill and when she ·was slowing
down, she was giving her hand signal"Q. Who was?
"A. My \vife.
"Q. Hand or electrical signal Y
"A. It was signals on the car.
"Q. Did she give that?
"A. I don't remember whether she gave that signal or not,
but the \Vindows \Vere down, it was warm and she gave a hand
signal for slo\ving do,vn. Now, we \Vere slo,ving down
getting parallel \vith the ''Tade-Excuse me, the Parr car, and
she was pulling off the higlnvay. She had given her signal
and \Vas slowing down, approximately zero to 5 m.p.h, and the
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right front wheel was off the road and she was cutting 1ny
car, our car was headed off the road and I turned around and
looked back up the hill and looked back up the
page 251 ~ hill when she started slowing down, and when.we
got almost to the car I looked around again and
'vhen we were parallel with it I looked aro1md again and saw
this other car coming and"Q. 'Vhen you first turned around and looked up, 'vhen you
first started slowing down, did you see the car coming then 1
"A. No, sir. I did not see the car then. 'Vhen 've got down
there just a small amount of time had elapsed.
.
When we got to the car I turned around again and looked
back and I told my 'vife that I saw this car coming, I said
he didn't look like he was going to stop, and the car to me,
'vhen I looked around and the car popped over the hill, and
as the car was proceeding do'vn the road, it 'vas wobbling.
"Q. Did you see it come over the top of the hill f
"A. I saw the car 'vhen it came over the top of the hill.
I sa'v it from the time the car snapped over the top of the
hill, and down until the time-Just a split second before it
hit."
Is that what you said on the occasion of May 10,
1962?

page 252

~

A. If it's there, I said it.
Q. And you don't wish to change that today, do
you? As far as you are concerned, today it is the same as
it was then?
A. My testimony?
Q. Yes.
A. Yes, sir.
Q. On the previous occasion, I believe yon said your speed
was 0 to 5, and today, you said 5 to 6?
A. That is approximately, sir. I didn't take time to look
at the speedometer, at the time, sir.
Q. 'Vhen you first undertook to talk to 1\Iiss "\Vade, wasn't
your car about opposite the Parr automobile, when you undertook to yell through the window, whatever you did, and asked,
"Where's Billy?"
A. You are asking where 1ny car was?
Q. Yes.
A. It 'vas probably even with the car. It could be a distance b~r.
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Q. Then that is the point when you turned around and sa'v
this other car come over the top of the hill, some 500 feet
a'vay? Your autmnobile only had to be n1oved a car length or
two, to get it con1pletely off on the shoulder; isn't that
correct?
.
page 253 } A. I would say approxhnately a car, a car and
a half.
Q. The shoulder was wide enough to take your auto1nobile;
had your wife undertaken to park it on the shoulder, was
it not?
A. You Inean whereabouts, sir T
Q. Right where you were, when yon saw the Saunders vellicle pop over the hill, or snap over the hill, however you
want to call it.
A. You are asking whether there was room right there at
this particular spot f
Q. You could have gotten off on there, there 'vas. ~.
. There was a better spot ahead.
Q. How far ahead was this better spot¥
A. I'd say approxilnately a car-and-a-half length ahead.
Q. Your car had to travel a car or car and a haJf to the
better spot, to get completely off the hard surface, and at that
point, you had seen this car, the Saunders vehicle, pop over
the hill so1ne 500 feet away, wobbling, appeared to.be out of
control, and you estin1ate the speed, at one time at 60, and no'v
yon say 65; is that substantially correct?
A. I'd say so. I gave my estimation of that as an approximate estimation. I don't kno'v for sure.
page 254 } Q. So, as far as 'vhat you did is concerned,
yon heard the car coming before it got over the
top of the hill, you heard it, looked around, saw it over the top
of the hill, and as it comes on down the hill, you push your wife
down in the seat, you told her that yourMr. Belcher: I think 've ought to ask one question at a
time, but I don't think 've ought to try to relate a whole lot
of testimony.
The Court: All right.
Mr. Allen: I think I have a right to ask 'vhat he did.
The Court: Objection overruled. Go ahead.
By Mr. Allen:
Q. I am asking if this is what you did: You heard the
Saunders vehicle coming before it got to the top of the
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hill, you turned around, you see it come over the top of the
hill, at 'vhich time it appears to you to be wobbling, out of
control, and as it c01nes down the hill, then you say you
realized, or estimate its speed at 60, or today, I think you
said 65, you think it's going to run into the back of you, so
yon tell your ·wife the car is going to hit you, you push her
down on the seat to protect her, your car is struck in the rear,
and you steer it a little bit to the left, after its
page 255 ~ hit, to keep it from going down the embankment
into the river; is that substantially what you did?
A. I'd say so.
Q. Other than yelled at ~fiss \Vade, that would be all you
didt
A. Yes, sir.
:htlr. Allen: That is all.
By 1\fr. Slaughter:
Q. ~Ir. Rittenhouse, the question of the situation 'vhen you
came down the hill, yon said that you were calling out to Miss
'Vade, now Mrs. Parr. \\That did you call out to her?
A. I believe smnething like, "vVhere's Billy," something like
this, sir.
Q. 'Vhat was her ans,ver?
A. I don't know. I never heard her answer, sir.
Q. "\Vhy didn't you hear her ans,verT
A. Well, I heard the car at the crest of the hill and I turned
around and I just didn't hear anything.
Q. As you had approached, you had already called out to
her. Had she heard you f
A. I really don't know, sir.
Q. "\Vas she starting to answer?
page 256 ~ A. I don't kno,v, sir.
Q. N o,v, as yon can1e down the hill, yon and
yonr "\Yife discussed parking, or going off the road at any
point?
..
A. I can't say for sure. I don't remember.
Q. vVell, what did you anticipate that your wife was going
to do, as you approached the Parr vehicle?
·
'·
A. "\Veil, I anticipated she was going to stop, going to pull
off the highway there.
·
·
·
Q. Anticipated. she. 'vas going to stop, and when she approached and came even with the Parr vehicle, yoli. started
calling out the 'vindow to Mary Ellen \Vade?
·
A. I was calling out to her. My car 'vas still moving.
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.Q. But calling out to her; and, of course, yot;tr wife would
just assume you were going to stay in conversation, wouldn't
sheY
·
A. I wouldn't kno,v, sir.
Q. But, in any event, you ·were expecting an answer from
Mary Ellen WadeY
A. I would say so.
Q. And you and your wife had not discussed where you
were going to stop, if I understand your testimony correctly?
A. Well, sir, she was driving the car. I wasn't
page 257 ~ driving.
.
.
Q. But you had not discussed at all that she was
going to go off the shoulder, or she was going to go beyond
or anything of that sort Y
A. If I did, I don't remember.
Q. So when you started calling out to Mary Ellen Wade,
you normally would have expected your ·wife to stop and
let you talk to her, wouldn't yon¥
A. I wouldn't say so.
·· Q. What did you think she 'vas going to doT
A. Pull off the road.
Q. "While you were conversing with Mary Ellen Wade,
she was just going to pull off the road Y
A. I wasn't conversing 'vith her.
Q. You had called out to her. She hadn't had time to answer.
A. I wouldn't know.
Q. You testified as to signals, that your wife put her hand
out the "rindow. V\Tere there n1echanical signals on the car?
A. Yes, sir.
Q. Were these signals turned on?
A. I don't know.
Mr. Belcher: I would like the Court to instruct
page 258 ·~ the jury you are not under obligation to do both.
The inference is she should have given electrical
signals.
The Court: Mr. Belcher, I think the proper time for anything of that sort would be 'vhen the jury are instructed. He
'vas not asked any questions that 'vould be improper questions in that regard. I think the duties, I am going to have
to cover later on. I think the question is proper. You may
go ahead.
Mr. Slaughter: Thank you, sir.
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By Mr. Slaughter:
Q. You do have mechanical signals on your car?
A. That car does have a n1echanical signal, yes.
Q. Was it turned on prior to your conversation with Mary
Ellen Wadet
A. I don't know. I couldn't say.·
Q. You don't know whether it was or not 7
A. I don't know 'vhether it was on.
Q. Now, this is a pretty steep hill that you and your wife
had come down, prior to talking to Mary Ellen Wade. Were
you still on that hill, at the point where you were talking to
her?
A. Vias I still on the l1ill1
Q. Yes.
page 259 ~ A. It's an incline all the way from the top
of the hill, to the bridge.
Q. And you were still on the incline at the point where you
'vere hit?
A. The incline had just stopped beyond the point "rhere
the accident occurred.
Q. As a matter of fact, if your wife had taken her foot
off the brake, the car \vould have rolled a certain distance, of
its own, struck or not struck f
A. I couldn't say.
Q. But you just testified you are still on a downgrade, and
it goes on a downgrade all the way to the bridge 1
A. It could have. The law of gravity, it's on the grade, it
would move.
··
Q. Ho\v far is the scene of the accident from the bridge?
A. I 'vould say approximately six or seven car lengths·.
That is a rough estimate.
Q. Then how long is a car length T
A. Approximately 10, 11, 12 feet.
Q. A car is approximately 10 or 11, or 12 f~et long?
A. They vary, depends on the car.
Q. Well, what sort of car length were yon
page 260 ~ talking about?
.
A. I would say approximately 11 feet, so~H~thing like that. In estimating the distance from the bridge, I
would say approximately 60, 70 feet, if you want ~tin tenns
of feet.
·
· ..' :
Q. What proportion of distince was the bridge' to the point
\Vhere your car ultimately stopped; \vas it halfway to the point
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where your car stopped, over half way from the scene of the
accident?
A. I'm sorry; I don't understand yon. 'Vould you repeat
that question?
Q. You. testified that your car rolled a certain distance
from the point of iinpact, and a point further up the road
'vhere it stopped, it went to the bridge; ho·w far fron1 the
point of impact was the bridge, relative to the point where
you stopped T
A. The bridge-you are trying to establish the location behveen my car, where it stopped, and i1npact, the bridge?
Q. I an1 trying to get the distance of the bridge, and you
first were giving it in car lengths, and then feet, but yon have
testified that your car rolled up to a certain point and stopped.
No,v, was the bridge approxi1nately halfway to the point where
your car stopped f
page 261 ~ A. I wouldn't say it was halfway, no, sir, not
quite halfway.
Q. Not quite halfway?
A. No.
Q. But you testified your car rolled 578 feet to the point
'tvhere it stopped. To give you the benefit of the doubt, the
bridge 'vould be 250 feet away fron1 the point of impact?
A. From the point of ilnpact to the bridge 1
Q. It 'vould be a little less than halfway, 580 feet, say,
250 feet would be·
~Ir; Belcher: I don't 'vant to keep interrupting, but it looks
like the question is hnproper. I don't haYe anything about
the distance of the bridge, so the question, as formed, is improper.

By Mr. Slaughter:
Q. How long is the bridge?
A. I wouldn't know, sir.
Q. Is it a long bridge?
A. Depends on how longQ. You saw the bridge, yon have been back and actually
seen it a number of times?
A. I have seen the bridge a number of times.
Q. You have given a number of estimates of
page 262 } distances. Can you estilnate the distance of the
length of the bridge 1
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A. I would estimate the length of the bridge approxirnately
as long as this courtroom, or maybe a little longer.

The Court: All right, gentlernen, can you agree on that for
the record?
Mr. Slaughter: Does anyone know?
The Bailiff: 46 feet.
By Mr. Slaughter:
Q. 46 feet, and yon estimate the bridge as 46 feet long?
A. I said a little longer, perhaps, than this courtroom.
Q. But your testin1ony was approxirr1ately?
A. Approximately.
Q. And you said the bridge was a little less than halfway
to the point where the car stopped Y
A. The bridge is less than halfway.
Q. I think you said a little less than haJfway; wasn't that
your testimony Y
A. Well, sir, adjectivesQ. To give you the benefit of all of the doubt and asstuning
that the bridge was 250 feet to the far end, then it would be
200 feet frmn the point of impact to the
page 263 ~ bridge; isn't that correct?
A. I haven't figured it out, sir.
Q. Frorn your testimony, and working it out arithtnetically,
this would have to be the approximate distance, 'vould it not?
A. If you have figured it, yes, sir.
Q. But you testified your car rolled 580 feet¥
A. I said approximately 580 feet.
Q. And you testified the bridge is a little less than halfway
to the point where your ear stopped, from the point of
impact?
A. Yes, sir.
Q. So in round figures, this would be roughly 250, 300 fe<~t,
would it not?
A. I don't know. I haven't figured it out.
Q. 'Veil, just arithmetically, frmn your testilnony, i~n't
this correct Y
A. I suppose so.
Q. And assuming the bridge is· 50 feet long, then the distance to the bridge would be 200 to 250 feet, 'vouldn't ·it?
A. Repeat that, please.
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Q. Assuming the bridge is 50 feet long, the distance from
the point of impact to the bridge would be
page 264 } 200 to 250 feet f
A. Well, it's not that far. My estimate, sir, or
the approximate estimate, I don't know the exact distancesQ. As a matter of fact, the distance to the point where your
car stopped is an estimate, _is it not f
A. The trooper measured it, sir. I was there.
Q. Well, you were asked the distance to your own knowledge, not what the trooper told you.
A. My estimate.
Q. Were you testifying from what the trooper told you f
A. No, sir, in my own test, 550 feetQ. 580?
A. Is that what it was Y
Q. Well, to finish, you testified that the road goes downhill
to the bridge from the point of impact f
A. Yes, sir, it is agreed, it dips right before you go onto
the bridge. I think it begins to level off a little bit.
Q. So, if your wife had taken her foot off the brake, the
car would have rolled to the near edge of the bridge, or
roughly, 200 feet Y
A. If she had taken her foot off Y
Q. Yes, h 'vould have rolled downhill that far,
page 265 } had she never been struck¥
Mr. Belcher: I object to that. He doesn't kno'v what the
car w·ould have done.
Mr. Slaughter: He has testified the law of gravity would
take it down.
The Court: That is a matter for the jury, or argument. He
~as given the estimates. I think it would be a matter for the
JUry.
By Mr. Slaughter:
Q. All right, now, on your estimate of distances as to width,
your testimony is that the road is approximately 20 feet
wide?
A. I would say the road would be approximately 20 feet
wide.
Q. And your car was in the righthand lane?
A. Yes, sir.
Q. How-wide is the carY
A. Approximately 6 feet.
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Q. And where was your car located in the lane1
Mr. Belcher: At what point?
Mr. Slaughter: At the time of impact.
A. Where was it located 7 In the right lane, the front end,
she had already cut her wheels off, to get off the road. The
right front wheel had dropped off.
page 266 } Q. "'\\7here 'vere the rear wheels f
A. I wouldn't know, sir. The right front wheel
had dropped off. I can't testify to whether the rear wheel
was.
Q. \Veil, now, it is your testimony that there was 20 to 25
feet between your car and the Parr vehicle. Again giving you
the benefit of the doubt, if your car 'vas 6 feet 'vide and it 'vas
over on the far right side of the road, you .;would have 4 feet
to the center line, 10 more feet to the edge of the road. Do
I then gather that the Parr vehicle would have been 6 to 11
feet off the road?
A. Are you asking me how far it was?
Q. Yes. I am asking you whether or not the Parr vehicle
'vas between 6 and 11 feet off the road.
A. It wasn't that far, no, sir.
Q. How far off the road was it Y
A. I would say approximately 3 to 4 feet. I didn't take
time to measure these things at that particular time. This
is just merely my estimate. I haven't figured it out, mathematically.
Q. So it is entirely possible there weren't 20, 25 feet 'between the two cars?
A. I couldn't say.
Q. You realize 25 feet is 5 feet wider than the
page 267 ~ entire macadam or hard surface?
A. I realize it. The estimates are approximate
estimates. I didn't measure.
Q. Now, where did the Saunders vehicle end up after the
accident?
A. It stayed there, relatively close~ I don't know exactly
'vhere his car was sitting. I just don't remember where it was
sitting, as far as from the top of the hill to the bottom. It
stayed close by where the impact was.
Q. Stayed close to the point of impact? Was it still right at
the point of impact Y
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A. It was in that approximate location, sir. I jus~ don't
remmnber.
Q. Now, let's get into this test. Have you ever owned a
1954 Dodge?
A. No, sir.
Q. Have you ever seen a description of its weight? Have
you ever seen, specifically, a registration card of a 1954
Dodge, or anything that would acquaint you with its weight!
A. Approximate weight of automobiles, I l1ave seen.
Q. But you don't know anything about this 1954
Dodge'
page 268 ~ A. This particular carY
Q. Yes.
A. I don't kno'v anything about it! vYould yon break that
down?
Q. Of a 1954 Dodge automobile?
A. No, sir, I don't kno'v that 1nuch.
Q. As a matter of fact, you have no idea whether it was
approxirnately the same weight as a 1956 Plymouth T
A. I don't kno,v.
Q. Did you exan1ine the tires of Mr. Saunders' Dodge?
A. No, sir.
Q. Do you kno'v whether the tread on your tires on your
1956 Plyinouth was the same as· the tread on the 1954 Dodge?
A. No, sir.
Q. What time of the year was this test taken?
A. It was a few days after the accident, whatever dat{l
that was, sir.
Q. The same year as the accident?
A. Yes, sir.
Q. With whom did you go out to the scene of the accident?
A. I don't remember. I don't lmo\v whether anybody 'vas
there. I think my wife 'vas maybe 'vith me one
page 269 ~ time. I don't recall, sir.
Q. Then as you approached the top of the hill,
at what point did you see that keyed yon into point, that made
you think that was the proper point to start braking the car?
A. Well, at the time, in my opinion, the accident happened
at that particular point when I could see, when I crested the
hill and could see the area 'vh«?re I thought the car was sitting;
'vhere, in my own mind, the cars were sitting. By that, sir.
Q. And yon just went out and did this on your own?
A. Yes, sir.
Q. \.Vhat was the temperature of the day of the test¥
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A. I really don't know, sir.
Q. Do yon know the te~nperature of the day of the accident~
. .t\.. No, sir.
Q. J\IIr. Rittenhouse, yon testified previously, and you have
reaffirmed that testimony today, that this car was wobbling
as it ca1ne over the hill, hut today, you used the expression
•'bobbing." 'Vonld you tell us f\Xactly what this car \Vas doing?
A. The description, the car was wobbling, or bobbing. The
car was moving on the shock.
page 270 ~
Q. It was rjsing up and down, in other words Y
A. I kno\\T that I could see the car had a motion
to it.
Q. Going up and down? Yon didn't notice it going sideways, or wohhling in the sense we ''ronld think of a car
wobbling?
A. No, sir, I wouldn't say tl1at.
Q. In other words, it \vas-

Mr. Belcher: Let him finish.
The Court: Let him finish. Go ahead.
A. I wouldn't give it any one particnlar motion. It could
have had manv. I don't know that. The fact tl1at the car was
mo\'ing on its shocks, it was going fron1-the car was bobbing,
and in motion.
~{r. Slaughter: No further questions.
l\{r. Allen: 'Vhose turn is it?
l\fr. Belcher: I l1ave one n1orr.

RE-DIRECT EXAl\IINATION

Bv Mr. Belcher:
·Q. l\{r. Rittenhouse, I hand yon Def~mdant Saunders' Exhibit 9, and ask you if yon recognize that picture. Can you
point out the bridge that we referred toT
A. Yes, sir.
Q. All right; step over here to the jury. Where
page 271 ~
is the bridge in that ]Jicture?
A. This is the bridge here, sir.
Q. All right. Now, which direction were you going in this
pictureY
A. 'Vhen, sir?
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Q. Going, before the accident, immediately before the accident?
A. We were proceeding this way, up this incline before that,
sir.
Q. Then where is the church you turned around at in the
picture?
A. It's not shown, but it would be at the top of this hill,
off to the right.
Q. And you turned around again and caine back in whieh
direction then Y
A. I came back down the hill this way.
Q. Did your car go through that bridge Y
A. Yes, sir.
Q. Can you, in this picture, point out the spot where your
car came to rest, or the approximate spot your car came to
rest; and, if so, take a pencil and put an X there. First of
all, where, or what is this area in here?
A. I think it is a crossroads.
page 272 ~ Q. All right. Put a mark there, please.
A. (Marking)
The Court: For the record, what is it?
Mr. Belcher: I referred to jt as Defendant Saunders' Exhibit 9.
All right, sir; thank you.
RE-CROSS EXAMINATION
By Mr. Slaughter:
Q. And you have estin1ated the spot where you put the
cross-mark, at how many feet?
...!\.. I would estimate it at approximately 580 feet, sir.
Mr. Belcher: All right, take your seat.
The Court: Anything further 1
By Mr. Allen:
Q. Mr. Rittenhouse, during the time that you noticed the
Saunders automobile bobbing, or 'veaving, or whatever it was
doing, that you have described, did it leave the hard surface;
did you see it leave the hard surface before it struck your
automobile Y
A. No, sir, I didn't see it leave; no, sir.
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Q. As far as you could see, it stayed on the
hard surface all the time until the impact occurred?
A. As far as I could see, sir.
Q. Now, you went back to the scene of the accident back
there where the Saunders vehicle was after the accident, of
course, on the day of the accident, did you not?
A. Yes, sir.
Q. llow far would you say the Saunders vehicle was when
it came to rest, from the point of the impact Y You have told
us how far yours was. How far 'vas the Saunders vehicle
from the point of impact Y
A. I really don't kno"r' sir. I just don't know.
Q. vVell, would it be something like 5 or 10 feet? \Vould
that be reasonably closet I realize it was sideways in the
road, but I am asking the approximate distance, how much
it traveled, after the impact?
A. I just don't know. I don't remember what his car-l
don't remember how his car 'vas sitting. To tell you the
truth, I just don't know.
Q. vVell, is it your recollection that the Saunders vehicle
stopped pretty close to the point of impact, and your vehicle
stopped this 500-and-some feet that you have estimated Y
A. Yes, sir.
Q. 'Vas the motor of your car running, when it
page 274 ~ came to rest after the impact; do you recall?
A. It was. I had to cut it off.
Q. The motor was still running, and you cut it off? Had
your wife ever taken it out of gear when you were slowing
down, or getting ready to stop, before the impact Y
A. Had she taken it out of gear?
Q. Yes.
A. No.
Q. You have an automatic transmission, or did, at tl1at
timet
A. Yes, sir.
Q. And your car could be stopped or slowed, without taking
it out of drive? It could be stopped or slowed, without taking
the gear shift out of drive Y
A. Oh, yes, with the brake.
page 273

~

Mr. Allen: We have no fur~er questions.
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page 275

~

WILLIAM DANIEL PARR, a witness called
by and on behalf of the defendant Rittenhouse,
after being nrst duly sworn, testified as follows:
DIRECT

EXA~IINATION

By 1\fr. Belcher:

Q. State your name and address.
A. William Daniel Parr: 1500 Westwood Road, Charlottesville, Virginia.
·
Q. Are you related in any 'vay to Carol Rittenhouse?
A. Yes, sir.
Q. In what 'vay?
A. First cousin.
Q. Directing your attention to April 22, 1962, did you
happen to be in the vicinity where an accident occurred on
that day?
A. Yes.
Q. "\Vhere were you at the time the accident happened T
A. On the creek bed.
Q. You were in a position 'vhere you could see the collision Y
A. No, sir.
Q. Had you parked your car in that vicinity, prior to the
accident?
A. Yes, sir.
page 276 ~ Q. Tell the jury exactly 'vhere you parked your
automobile T
A. We were parked at a parking space there off the side
of the road, just a space that 'vas used for people to visit
the spring, that was off the road.
Q. 'Vas any part of your auto1nohile on the hard surface T
A. No, sir.
Q. Do you know approxitnately how far off the hard surface von 'vere?
A. ·I'd say at least a foot and a half.
Q. A foot and a half?
A. Yes, sir.
Q. At that time, 'vere yon married T
A. No, sir.
Q. Was anyone with yon, or had yon come up there with
anvoneT
A. Yes, sir.

H. S. Saunders, Jr. v. Brenda S. Bulluck, etc., et al. 157
Carol P. Rittenhouse v. Brenda S. Bulluck, etc., et al.
Carol P. Rittenhou-se

Q.
A.
Q.
A.

'Vho was that?
1\fary Ellen "\Vade. She is my wife now.
"\Yhere was she, when the accident happened?
In the automobile, I suppose.

1\IIr. Allen: vVe have no questions.
page 277

~

CROSS EXAMINATION

By 1\fr. Slaughte1·:
Q. Ho'v long had your car been there, Mr. Parr, when the
accident happened?
A. Oh, possibly, not over ten minutes; I wouldn't think tl1at
long.
Q. And yon testified your car was off the hard surface;
what was the distanc~? I think you saidA. Foot and a half.
·
Q. This would have been, the 'vheels 'vould have been a
foot and a half off the road T
A. That's right.
Q. But actually, part of the car would have been a little
closer to the road than that¥
A. \Veil, I don't kno"r how far the car overhangs.
Mr. Slaughter: "Te have no further questions.

CAROL P. RITTENHOUSI~, a defendant, having been previously s'vorn, 'vas recalled in her
own behalf, and testified as follows:
page 278

~

DIRECT EXAl\fiNATION
By l\tfr. Belcher:
·Q. Now, 1\Irs. Rittenhouse, I believe you have previously
been sworn, and testified day before yesterday?
A. Yes.
Q. I don't want to go over everything that you have already
testified to, but one or two things I do want to ask yon. From
the tilne yon came over the hill, down to 'vhere the accident
occurred, did your car ever stall f
A. No, sir.
Q. Did you ever te11 the officer that your car stalled?
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.A. No.
Q. Where did you go, or where were you taken, after the
accident occurred i
A. There was a house right on the right, and I went in
that house and was lying do'vn on the couch.
Q. Did you know the people there Y
A. They had kno'vn my mother, but I didn't know them,
personally.
Q. Was there any particular reason why they
page 279 ~ 'van ted you to lie do,vn'
A. Well, they were fairly sure I 'vas pregnant,
and I had had one miscarriage.
Q. Did you talk to the officer at all, at the scene Y
A. For just a few minutes, just to give him information,
mostly for my driver's permit.
Q. No,v, can you tell us whether or not the Parr vehicle,
any part of it, was on the hard surface'
A. No, it 'vasn't.
Q. Can you also tell us whether or not, at the time of
impact, your car was in motion Y
A. My car 'vas in motion, yes, sir.
Q. Can you tell us whether or not, at the time of impact,
any of your vehicle was off the hard surface, and, if so, what
part'
A. Yes, sir, the right front 1vas off, but other than that,
I am not sure about the rest of it.
Q. Can you tell ns how many times you glanced in your
rear-vie'v mirror, after you came over the hill?
A. Several times, but I couldn't give you any definite
number.
Q. Can you tell us where you were, if you gave any type of
signal, where 'vere you 'vhen you gave it Y
page 280 ~ A. Yes. As I came over the hill, I gave my hand
signal.
Q. Did yon ever at any tin1e stop opposite the Parr vehicle?
A. No, I did not.
Q. That is, make a c01nplete stop Y
A. No.
Q. Was there any traffic approaching you from the opposite
direction Y
A. No: none that I saw.
Q. Was there anything at all in the eastbound lane, at the
time of the accident Y
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A. No.
Q. Do you kno'v approximately how far your vehicle was
lmocked, can you estimate itY
A. It was measured with the speedometer, at one tenth
of a mile. My father did it. And that was roughly from
the point of impact, to where the car was stopped.
Q. Did you see the Saunders vehicle behind you, prior to
the impact7
A. For a very short second, I did.
Q. Could you estimate its speedY
A. Not accurately, no.
Q. All right.

page 281

~

Mr. Belcher: Answer these gentlemen's questions.
CROSS EXAMINATION

By Mr. Allen:
Q. Mrs. Rittenhouse, what signal was this that you gave Y
A. The signal for slowing down, 'vith my arm.
Q. Show us how you gave it. You put your left arm out the
'vindow, and turned it down?
A. That's right.
Q. And 'vas it your intention to pull off the road on the
righthand side, and get completely off the hard surface on
the righthand shoulder Y
A. That's right.
Mr. Allen: We have no further questions.
By Mr. Slaughter:
Q. Mrs. Rittenhouse, you testified you looked several times
in the mirror, as you came do'vn the hill, but you did not see
the Saunders car 7
A. No.
Q. As a matter of fact, you didn't see it until your husband
called your attention to it 1
·
A. I think it was-I think probably the rearpage 282 ~ view mirror-what I could see, was the road,
the back of the hill. As a car comes over the hill,
it appears gradually over the hill. I don't think I could see the
crest of the hill, is what it was.
Mr. Slaughter: No further questions.
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page 283

~

IN CHAMBERS:
Mr. Belcher: If Your IIonor please, on behalf of Defendant Carol Rittenhouse, I would like to rene\v n1y tnotion
to strike the evidence on the grounds previously assigned.
The Court: The motion is overruled for the reasons heretofore stated, and your exception is noted.
Mr. Belcher: Note the exception.
Mr. Slaughter: If Your Jionor please, on behalf of Defendant Saunders, I hereby move to strike the plaintiff's
evidence at the end of all of the evidence and on the grounds
stated for reasons heretofore assigned, and move the Court
to enter su1n1nary judgrnent on behalf of Defendpage 284 ~ ant Saunders.
The Court: ']he tnotion is overruled for reasons
heretofore stated.
~fr. Slaughter: Exception is respectfully noted on the
grounds stated.
The Court: Now, 1\fr. Slaughter, on your n1otion on your
renewed objection to the police officer's testin1ony as to tlw
experiment, and I take it your nwtion is that the Court
jnstruct the jury to disregard that, I have concluded after
hearing the testhnony of 1\{r. Rittenhouse as to the tests that
he made that I should not go any further in instructing the
jury on that point, for this reason: 'l think that even if I
were in error in l1aving adtnitted the officer's test lwC'anse
of the fact he had power brakes and, therefor~, the test
would not have been a true test, based on the doubt that I
had that that test tnade by hhn would not have be·en a true
test since it \Vonld not indicate even the approximate distance
that the car without power brakes should have been stopped,
yet, I think that now that the test is in, Mr. Rittenhouse's
experiment that he made \Vith the same type brakes as the
defendant Saunders had and approximately the smne type
vehicle, although I realize as to weight the test n1ay be sotnewhat uncertain, nevertheless, I think that his test
page 285 ~ is adtnissible, and I think that his testhnony
'vould cure any dan1age that could have been done
by my having erroneously, if it \Vas error, admitted the test
of the police officer. I think if I attempted no'v to tell the
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jury or undertook to tell tl1<~1n to disregard the police officer's
test I would have to go into some explanation as to 'vhy they
could accept other testirnony for 'vhat it is worth, and I think
it might have the effect of confusing thmn 1nore and thereby
do more hann than good. I think it should, therefore, be left
up to counsel as a 1natter of argument, that the police officer's
test was of no i1nportance because of the difference in brakes.
I am going to overrule your 1notion and your exception is
noted to that, so you save the point both originally and at this
time.
~ir. Slaughter: 'rhank you, sir. \Ve would preserve the
point the testimony both as to the police officer's test, and l\'Ir.
Rittenhouse's test, and I think I should go a little further and
point out that on cross examination :&ir. Rittenl1ouse testified
he did not know the weight of a 1954 Dodge, did not know
whether the tires were siinilar, never investigated the Dodge
of Mr. Saunders, and as I recall, he did not even know
'vhether the temperature was the sa1ne on the day of the
test as on the day of the accident, and in my very limited
knowledge of physics, of highways, it Inakes a
page 286 ~ great deal of difference in the surface, 'vhether it
be a low tmnperature or a high temperature. For
those reasons we strenuously except to the Court's ruling.
J\IIr. Allen: If it please the Court, the plaintiff ·moves the
Court to strike the defendant Rittenhouse's evidence insofar
as it tends to negate negligence and hold that the defendant
Rittenhouse is guilty of negligence as a 1natter of law, and
the only question to be snlnnitted to the jury would be 'vhether
or not such negligence is a proxhnate cause and the extent of
tl1e injuries.
The uncontradicted evidence here, which I shall not undertake to review, indicates that the defendant Rittenhouse did
not give a signal to pull to the righthand side of the road, did
not get coinpletely off the hard surface when she could have
easily done so, did not nmke any reasonable effort to get off
the hard surface before the hnpact, did not rnake any reasonable effort to warn other vehicles she was going to stop on the
hard surface. There was, in fact, no justification for her
stopping on the hard surface whatsoever. She, as a 1natter of
fact, failed to exercise ordinary care for others using the
higlnvay and did as a n1atter of law obstruct the highway
to the use of other vehicles, blocking the highway. In view
of the uncontradicted evidence regarding defend~
page 287 ~ ant Rittenhouse's negligence, 've ask the Court to
hold, to rule as a matter of law Rittenhouse was
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guilty of negligence, and the only thing submitted to the jury
be 'vhether or not Rittenhouse's negligence was the proximate
cause of the collision and, of course, the plaintiff's damages.
The plaintiff moves the Court, also, to hold that the defendant Saunders was guilty of gross negligence as a matter
of law upon the uncontradicted evidenc.e here, which, in brief,
is that he had an unobstructed view of 500 or more feet, perfectly clear day, ideal road, l1ard surfaced, 'vith these hvo
vehicles in front of hi1n; that he did not even undertake to
apply his brakes until he had traveled to 250 feet or, in
other words, was halfway do'vn the grade; and that even if
he had applied his brakes properly, what he had there should
have been ample time and space for him to have brought
his car to a stop without colliding with the Rittenhouse
vehicle; that he was traveling at an excessive rate of speed
under the circumstances and conditions existing, actually admitted he 'vas going 55 to 60 miles an hour and the maximum
posted speed lilnit is 55 miles an hour; he did not keep his
car under control; did not use his brakes in the exercise of
reasonable care; he obviously was not keeping a proper lookout as a matter of law: in that l1e saw the vehicles when he
came over the top of the hill, he certainly tlid not
page 288 } take reasonable and prudent action to what his
lookout disclosed. On those bases we move the
Court to rule that defendant Saunders was guilty of negligence as a matter of law and guilty of gross negligence as a
matter of law, and the only thing that should be submitted
to the jury insofar as Saunders is concerned is the amount of
damages.
The Court: Well, I feel, Mr. Allen, that the question of
negligence and proximate cause as to both the defendants
would be jury questions, so the motions are overruled.
Mr. Allen: May 've note onr exception for the record to the
Court's ruling on the motions?
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page 292 }

Mr. Belcher: The defendant, Carol Rittenhouse, objects
and excepts to the Court changing Instruction No. 1-C, inserting the word "operated" in the third line thereof for the
word "stopped" on the ground that the statute, Section 46.1248 says, "No vehicle shall be stopped in such manner as to
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impede or render dangerous the use of the high,vay by
others," and it is submitted that in this case the only possible negligence against Carol Rittenhouse would have been
predicated on the theory that she stopped her vehicle where
the accident occurred, and the word "operated" should not
have been used.
The defendant Rittenhouse objects and excepts to the granting of Instruction No.7, in that paragraph numbered 3 should
not have been included in the Instruction, as there is no evidence to the effect that Carol Rittenhouse failed to operate
her vehicle at a reasonable speed, and moreover, her vehicle
could not have interfered with any other vehicle, namely
the Saunders vehicle, as the only predication of
page 293 ~ negligence on her part would have been on the
ground that she stopped her vehicle at the point
of the accident.
The defendant Rittenhouse objects and excepts to the
Court's giving Instruction 12, as it has already been covered
by Instruction No. 11, and this unduly accentuates
the duty of Rittenhouse ; also, Instruction No. 12 does not
follow the language of the statute, 46.1-248, in that it says
Rittenhouse had a duty not to obstruct the high,vay in such
a manner as to be a source of potential danger to the traveling public. It is submitted that the language of the statute
as used in Instruction 11 is proper and that there is no evidence to the effect that the Rittenhouse vehicle created a source
of potential danger to the traveling public. Also, defendant
Rittenhouse objects to Instruction 12 on the further ground
that Instruction C covers the same duty imposed on Rittenhouse, that is, the duty required by 46.1-248. For that reason
defendant Rittenhouse objects and excepts to the giving of
Instruction C, as has already been covered by the other
Instructions, and it unduly accentuates the duty imposed on
defendant Rittenhouse not to stop her vehicle on the highway
in such a manner as to impede. or render dangerous the use
of the highway by others.
The defendant Rittenhouse objects and excepts
page 294 ~ to the giving of Instruction No. D on the. ground
that the first sentence, "If yon believe from a
preponderance of the evidence that the defendant Rittenhouse
was negligent," and fails to insert \vords to the effect tl1at
such negligence proximately caused the accident. It is submitted that the defendant Rittenhouse might have been neg-ligent in violation of the statute, 'vhich negligence \Vould be
per se, but it would not be necessarily a proximate cause of the
accident.
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Defendant Rittenhouse objects and excepts to the refusal
of the Court to give Instruction :BJ on the ground that it
correctly states the law applicable to the facts in this case.
~Ir. Slaughter: Defendant Saunders by counsel excepts to
the Court's giving Instruction No. 3 on the ground the defendant Saunders was not held to a standard of ordinary care,
and that such Instruction is irrelevant in this case as applied
to him.
Defendant Saunders by counsel excepts to the giving of
Instruction No. 6 on the ground that gross negligPnce is not
defined in such Instruction, and as it is a finding Instruction
on behalf of the plaintiff against both defendants, and gross
negligence should have been fully set out.
Defendant Saunders objects and excepts to the
page 295 ~ giving of Instruction No. 8, on the following
grounds:
a. That there should be no separate duty on defendant
Saunders to use his brakes in the exercise of reasonable care
to avoid running into another vehicle, but such duty is encompassed in the general duty of defendant Saunders to keep
l1is vehicle under proper control;
b. there is no reason for duties of defendant Saunders to
be enumerated when he is not held to the dutv of ordinary
care, but is only held liable to the plaintiff in the event that
he is guilty of gross negligence.
Defendant Saunders objects and excepts to the giving of
Instruction 1-A on the ground that the phrase "without more"
has no place in such Instruction. The phrase "mere fact that
an accident occurred" is sufficient without the afore-mentioned
addition.
Defendant Saunders excepts to the giving of Instruction
1-C on the ground that defendant I-Iarold A. Saunders, Jr. is
only liable in that he is found guilty of gross negligence, and
thus an intervening act of sitnple negligence would not serYe
to insulate the defendant Rittenhouse.
Defendant Saunders excepts to the failure of
11age 296 ~ the Court to give Instruction 13 on the ground
that such Instruction correctly sets forth the law
applicable to this case 'vith regard to signals indicating an
intention to turn or partially turn frmn a direct line, and
that such statute should properly be applied in this case.
Defendant Saunders excepts to the failure of the Court
to give Instruction No. E on the ground that the plaintiff had
the same opportunity as Defendant Saunders to observe the
situation arising before the Saunders vehicle, and thus, if
defendant Sannd(~rs could be considered guilty of negligence
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in the action which he took, the plaintiff could be considered
guilty of contributory negligence in failing to warn defendant Saunders to take other action.
Defendant Saunders excepts to the failure of the Court to
give Instruction No. F on the ground that the plaintiff can
rise no higher than her own testimony and that the jury
should be given an Instruction to that effect.

*
page 298

~

Mr. Slaughter: May it please the Court, defendant Saunders, by counsel, hereby n1oves the Court to set aside the
verdict of the jury upon two grounds: First, tl1at there was
no showing of gross negligence against I-Iarold Saunders
\Vhich proximately caused this accident; second, on the
grounds that the plaintiff was guilty of contributory negligence at a matter of law and as a 1natter of fact. \Ve would
ask the Court, please, if the Court \vould indulge us ten days
to indicate \Vhether or not we \vould like to b(l
page 299 ~ heard on these motions.
I might add a third ground, on the ground that
the verdict was excessive, upon the evidence.

}Ir. Belcher: On behalf of defendant Rittenhouse we \vould
like to move to set aside the verdict as being contrary to the
law and evidence on the grounds there is no evidence in this
case on \Vhich the jury could predicate a verdict based on any
actionable negligence on her part, and that if there were any
negligence, it ·was not a proximate cause of the plaintiff's
injuries; also, \Ve ask you to set aside the verdict on the
refusal to give certain instructions, and the giving of certain
other instructions; for the admission of certain evidence
and the refusal to admit certain evidence, as sho\vn by the
transcript of the proceedings.
I \Vonld like to continue the motion for at least ten days .

•
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Mr. Slaughter: If the Court please, I would
apologize, but would amplify my motion to include with it the ground that Mr. Belcher mentioned, on instructions both admitted and refused, and perhaps I should add the additional ground to my motion that
the verdict was erroneous, based upon the plaintiff's own
evidence.
page 300

~
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A Copy-Teste:
Howard G. Turner, Clerk.
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