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AMENDED MOTION FOR JUDGMENT
Filed December 28, 1967

Take Notice that Welch Pile Driving Corporation will
move the Court of Law and Chancery for the City of Norfolk for judgment against you, the defendants, in the amount
of twenty two thousand eight hundred seventy four dollars
and seventy eight ($22,874.78) cents, which amount of
money represents monies due the plaintiff corporation for
work done under contract dated October 8, 1964 and for
reasons more specifically hereinafter set forth, to-wit:
1. That on October 8, 1964 your plaintiff entered into a
contract in the City of Norfolk, Virginia (attached herewith as Exhibit A) with Doyle and Russell, Inc., defendant,
to perform that portion of a general contract the defendants
had for expansion of the Dixie General Medical and Surgical Hospital, for Hampton Training School for Nurses, Inc.,
at Hampton, Virginia, designated "Section 9, Wood Piling."
2. That by reference the specifications for Dixie Hospital,
1964 expansion, Hampton, Virginia, Hampton Training
School for Nurses, Inc., project VA-164, with addenda were
incorporated in the above referenced contract.
3. The plaintiff, as directed by the defendant general
contractor, moved onto the job and set up his equipment on
November 3, 1964. Two test piles were driven on November
4, 1964 and a test pile was driven on November 5, 1964.
Upon the completion of driving three test piles, plaintiff
submitted a schedule of the number of piles to be used and
their location based upon the data gathered from driving
the test piles, as required by paragraph eight, Section 9 of
the specifications. The named defendants negligently failed
to furnish information which it was obligated to furnish by
contract, to your plaintiff in accordance with the above
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referenced specifications which would have permitted your
plaintiff to proceed with the work in an orderly and economical manner. As a result of this delay plaintiff was caused
to incur additional costs and expenses.
4. The defendant, Thomas A. Hanson and Associates, as
resident engineers, and as representatives and agents of the
defendant, Marcellus Wright and Partners (also known as
Marcellus Wright and Son and hereinafter referred to as
Marcellus Wright and Partners) pursuant to paragraph five
of the general conditions of the specifications for the general
contract on November 6, 1964 then called upon the plaintiff
for additional test piling to be driven. Additional test piles
were driven and on November 19th, 1964 the plaintiff was
instructed by the defendant Thomas A. Hanson & Associates, to place an order for a specified length of pile. On
November 19th, 1964 fifteen days after the plaintiff had
submitted his schedule of piles, lengths and locations, the
instruction was rescinded by the defendant Thomas A.
Hanson, resident engineer as there was a consideration to
eliminate all pilings and a quotation for the elimination of
all piles was furnished by the plaintiff to the defendant Marcellus Wright and Partners on November 20, 1964 as requested by Mr. Thomas A. Hanson, resident engineer. A
request was also received by the plaintiff from the defendant, Thomas A. Hanson and Associates, to obtain and forward soil samples to North Carolina State University, Raleigh, North Carolina.
5. On November 24, 1964 the plaintiff received instructions from Marcellus Wright and Partners to proceed in accordance "with contract documents." Piles were driven in
varying numbers due to conflicting instructions from owner's
representatives and agents, Marcellus Wright and Partners,
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Doyle and Russell, Inc. and Thomas A. Hanson and Associates. Work was stopped on several occasions due to the conflicting instructions of owner's representatives and agents as
aforesaid causing the plaintiff additional expense and labor,
time and equipment.
6. Not until December 9th, 1964 was a "final driving
procedure" issued to the plaintiff by the defendant Marcellus
Wright and Partners. A period of thirty four days after the
plaintiff had submitted its schedule as required under the
terms of its contract. As a result of this undue delay by the
named defendants in violation of the provisions of the contract, your plaintiff became entitled to compensation for
labor, time, equipment and overhead in the amount of fourteen thousand two hundred seventy dollars and sixty nine
($14,270.69) cents. This additional work and expense was
authorized by change order No.2 dated December 14, 1964,
and issued by Marcellus Wright and Partners, Dixie Hospital and Doyle and Russell, Inc. and is made a part of this
pleading and asked to be read as a part thereof.
7. In addition to the aforesaid, Field Change Order D-1
issued by the defendants, Marcellus Wright and Partners,
Dixie Hospital and Doyle and Russell, Inc. in accordance
with the general provisions of the specifications of the general contract, directed the plaintiff to drive six additional
piles in the north wing which necessitated additional time
and expense. The additional expense of completing Change
Order D-1 amounted to one thousand seven hundred fifty
six dollars and fifty eight ($1,756.58) cents which amount is
due and owing to plaintiff in accordance with the general
conditions and provisions of the specifications of the general
contract and the conditions and provisions of the aforesaid
change order.
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8. The contract relied on by plaintiff was significantly
changed by Change Orders D-1, D-2 and D-6. As a result of
the change in the anticipated soil conditions additional time
was required and cost incurred to drive the piling in the
south wing which resulted in additional time and expense to
the plaintiff in the amount of six thousand eight hundred
forty seven dollars and fifty one ( $6,847.51 ) cents and which
work was covered by Change Order D-6 which was issued
by defendants Marcellus Wright and Partners, Doyle and
Russell, Inc. and Dixie Hospital.
9. The aforementioned contract was significantly changed
by Change Orders D-1, D-2 and D-6, each of which acknowledged that a change in price was involved subject to
later determination. The change in soil conditions and the
undue and unreasonable delay in instructions from the owner, its agents and representatives, which was called for in the
provisions of the contract, regarding the schedule of the
number of piles of each length to be used and their location
and the change orders issued to the plaintiff, constituted a
"change in work" which modified, changed and added to
the "scope of work." As a result of the modifications, change
orders and additions the plaintiff became entitled to additional compensation, to-wit: twenty two thousand eight
hundred seventy four dollars and seventy eight ($22,874.78)
cents as provided in PHS 143, Rev. 5-64, Paragraph 9(b)
of specifications of Project VA-164, which were incorporated in the contract between Welch Pile Driving Corporation and Doyle and Russell, Inc.
10. The plaintiff has complied with all terms, provisions
and conditions of the contract, change orders and specifications. The defendants have refused to compensate the plaintiff for the change in work and the change orders duly issued
by the defendants, although called upon to do so.
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11. Whereas paragraph 9 (b) of the general conditions
of the specifications as incorporated in plaintiff's contract
made certain provisions should sub-surface or latent conditions be found to be materially different and whereas subsurface and latent conditions where found to be materially
different caused defendants to consider several alternatives
resulting in Change Orders D-1, D-2 and D-6 and whereas,
defendants became obligated to pay additional amounts to
plaintiff and having refused to compensate plaintiff have
breached the provisions of the contract.
Wherefore, plaintiff prays judgment against the defendants for the sum of $22,874.78, together with interest from
October 8, 1964 and costs by reason of the foregoing, demand for which is hereby made.

*

*

*

Doyle and Russell, Inc.
[Letterhead omitted]
SUBCONTRACT
D&R Job No. 5057

September 8, 1964
No.2
Welch Pile Driving Corporation
of
5005 Holland Drive, Virginia Beach, Virginia
hereinafter termed Subcontractor, agrees to perform for
Doyle and Russell, Inc.
hereinafter termed Contractor, the work outlined under
"Scope of Work" for the consideration set forth below,
subject to all the terms and conditions of the
Contractor's contracts with the Owner:

ARTICLE I-Scope of Work-The Subcontractor shall
perform the following described work on the property of the
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Hampton Training School for Nurses, Inc. herein called
Owner, located at Hampton, Virginia:
Provide all the materials, labor and equipment necessary
to furnish and install all of the Wood Piling required for
the Dixie Hospital 1964 Expansion Program at Hampton,
Virginia, to be constructed by Doyle & Russell, Inc., in
accordance with Specifications for Project VA-164, the
drawings listed therein, and Addenda No. 1, dated August
6, 1964, No. 2, dated August 5, 1964, and No. 3, dated August 11, 1964, prepared for the Hampton Training School
for Nurses, Inc., by Marcellus Wright & Son, Architects,
Richmond, Virginia.
It is agreed that all of the items specified under the heading Wood Piles, Section No. 9, and any other Wood Pile
items required by the Specifications. Drawings and Addenda
Nos. 1, 2, and 3 are included.
It is understood that Engineering, Layout, Excavation,
Dewatering, and Removal of Pile Butts will be accomplished
by others and are not a part of the work required of the
Subcontractor.
The lump sum amount of this Subcontract is based on the
number and lengths of piles specified. In the event the total
number of piles, or the approved scheduled lengths, or the
minimum penetration specified be changed at the direction
of the Architect, an adjustment in the Subcontract amount
will be made as follows:
( 1) If the actual lengths, approved by the Architect,
exceed the specified lengths, the Contractor will allow
the Subcontractor an extra, based on the difference between the actual length and the specified length, at
$3.50 per foot.
{2) If the actual lengths, approved by the Architect,
are less than the specified lengths, then the Subcontrac-
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tor will allow the Contractor a credit, based on the
difference between the specified length and the actual
length, at $0.05 per foot.
The General Contract has been awarded on the basic bid
plus Alternate No. 1, thereby including additional work as
described under the heading Alternate No. 1, printed on
Page 11 of Addendum No. 1. The Subcontractor agrees to
accomplish all work in connection with this alternate.
It is understood and agreed that the Architect's letter
dated August 25, 1964, containing certain instructions concerning pile driving operations, by reference is made a part
of this Agreement the same as if repeated herein and the
Subcontractor will accomplish his work in complete conformance with these instructions.
It is further agreed that the Subcontractor will provide
Shop Drawings in the form of reproducable ("Sepia" or
equal) prints, along with two blueprint or blue line copies.
The Architect will note his approval on the reproducable
print and return it, at which time the Subcontractor will be
required to furnish nine ( 9) copies for files and distribution.
The Subcontractor shall submit nine (9) copies of all
Samples and Certificates for approval by the Architect.
Exhibit I-Nondiscrimination In Employment-is attached hereto and made a part hereof the same as if repeated herein.
Section 2-Labor Standards & Kickback Regulations-by
reference are made a part of this Agreement the same as if
herein repeated.
The Contractor elects to exercise the option stated in
Article IX of this Subcontract. The Subcontractor shall
provide a Performance and Payment Bond, on a form approved by the Contractor, in the full amount of the Subcontract. Premiums for the Bond, including the Bond prem-
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ium for any additions, shall be paid for by the General Contractor. The Bond is to be countersigned by a Resident
Virginia Agent.
By /s/ M. R. Welch
Title President
Witness

fs/ George L. Weaver
Doyle and Russell, Inc.
By fs/ W. N. Stokes
Title W. N. Stokes, Chief Estimator

Witness fs/ T. Anderson
ARTICLE II-Price-For the performance of the work
described in Article I, "Scope of Work," the Contractor
shall pay the Subcontractor: Thirty Eight Thousand Two
Hundred Seventy Five and No/100 Dollars ($38,275.00).
ARTICLE III-Payment-Once each month the Subcontractor will forward to the Contractor for his approval and
payment an invoice for the full value of labor performed
and materials supplied and in place during the preceding
month. The Contractor will make payment of 90% of the
invoice as approved within twenty (20) days of its receipt.
Final payment, including retention, will be made to Subcontractor thirty ( 30) days after completion and acceptance
of Subcontractor's work, provided that Contractor has received final payment from the Owner. If final payment by
Owner to Contractor is delayed for reasons unconnected
with Subcontractor's work, final payment will not be withheld from Subcontractor because of this delay.
Final billing from the Subcontractor for work done and
materials furnished hereunder, including billing for authorized extra work, must be submitted to the Contractor not
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later than sixty ( 60) days after completion of the Subcontractor's work.
At the option of the Contractor, any moneys due the Subcontractor may be applied to any indebtedness of Subcontractor to Contractor.
ARTICLE IV-Changes I.n The Work-The Contractor
may modify, change, omit or add to the "Scope of the
Work," and in such event the parties hereto agree that the
price shall be equitably adjusted and that all other provisions of this Subcontract shall apply. No such modification,
change, addition or omission shall be binding unless authorized in writing by the Contractor. Adjustments made by the
Contractor in the work not involving a change in the "Scope
of the Work," and not inconsistent with the drawings, specifications and provisions of this Subcontract shall be included in the work which is the subject of this Subcontract
and shall not change the Subcontract price.
ARTICLE V-Time of Performance-The Subcontractor
agrees to perform the above-described work in accordance
with the following schedule: Work at jobsite is to commence
not later than September 21, 1964 and is to be completed
not later than October 21, 1964. Approval of all Shop
Drawings and samples must be obtained prior to the starting date indicated above.
Performance in accordance with the schedule is of the
essence in this Subcontract. Should the Subcontractor be
delayed in the prosecution and completion of the work by
any fires, strikes, accidents, acts of God or other cause beyond the control of the Subcontractor, the schedule herein
set forth shall be adjusted as determined by the Contractor.
However, no such adjustment shall be made unless claim
therefor is presented to Contractor in writing within fortyeight ( 48) hours after the occurrence of the delay.

App. 10
ARTICLE VI-Workmanship and Guarantee-The Subcontractor shall perform the work in strict accordance with
the drawings and specifications, in a good and workmanlike
manner, and in conformity with the best standard practices.
The Subcontractor guarantees the work against defects of
workmanship and materials for a period of one year after
acceptance by Owner of the Contractor's work, of which the
work covered by this Subcontract is a part. The Subcontractor agrees to repair or replace at its sole expense any
work found to be defective. In the event the Subcontractor
fails to repair or replace such defective work within a reasonable time after notice thereof, Subcontractor agrees to
pay Contractor any and all costs and expenses incurred by
Contractor in repairing or replacing said defective work.
ARTICLE VII-Taxes-The Subcontractor hereby accepts
exclusive liability for the following taxes and contributions:
(a) Social Security, Unemployment and any other taxes
imposed upon or measured by the earnings of Subcontractor's employees; (b) Sales, Use, Excise Taxes based on or
measured by the sale or use of any materials, equipment or
services covered hereby, or by the gross receipts from this
transaction, or any similar tax.
Exhibit A

CERTIFICATE OF INSURANCE
Furnished by Subcontractors to Doyle and Russell, Inc.
to cover work to be performed for Doyle and Russell, Inc.
where and as described in Doyle and Russell, Inc. subcontract ---··--·-------------------·· Certificates are to be furnished before work is started on the job. 2 copies to Doyle and Russell, Inc., 823 West 21st Street, Norfolk, Virginia 23517. 1
copy to Doyle and Russell, Inc. Superintendent at the job
site.
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This is to certify that the -------- (Insurance Company)-------has issued policies of insurance, as described below, to the
insured named below, and to certify that such policies are in
full force and effect at this time. It is agreed that none of
these policies will be cancelled or changed so as to effect
this certificate until fifteen ( 15) days after written notice of
such cancellation or change has been delivered to Doyle and
Russell, Inc.
1. Insured __ ---------------------------------------------------------2. Address -------------------------------------------------------3. Location of operations insured (joq) 1964 Expansion
Program for Dixie Hospital, Hampton, Virginia

0
0
0

Corporation
Partnership
Individual

NOTE: Fill all boxes Yes or No to indicate actual coverage.
Requirements for this project are listed on attached sheet.
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COVERAGE
LIMITS
Statutory

Yes No
A. (gl 0 Workmen's Compensation
Employers Liability
(gl0
U.S. Longshoremen's & Harbor
Workers (where applicable)

DO

B. (gl

0

c.

0

General Liability (Comprehensive Form)
Manufacturers & Contractors
DO
Products (Completed Operations)
DO
Contractual
(gl0
Damage caused by blasting, collapse
0 ·D
or underground utilities
Broad Form Property Damage
!0 D
(gl

D
18] 0
(gl 0
18] '0

(gl

Automobile Liability (Comprehensive
Form)
Owned Automobiles
Non-Owned Automobiles
Hired Automobiles
Employers' Nonownership Liability

Bodily Injury
$200,000.00 Each Person
$500,000.00 Each Accident
Property Damage
$200,000.00 Each Accident
$500,000.00 Aggregate

Bodily Injury
$100,000.00 Each Person
$300,000.00 Each Accident
Property Damage
$100,000.00 Each Accident

This is to Certify that the above Policies have been endorsed to insure to the full
limits thereof, all contractual liability assumed by the insured, in connection with
subcontract named above.

SAMPLE
Insurance Company

Authorized Representative

Date
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Exhibit I

NONDISCRIMINATION IN EMPLOYMENT
In connection with the performance of work under this
subcontract, the subcontractor agrees as follows:
( 1) The subcontractor will not discriminate against any
employee or applicant for employment because of race,
creed, color, or national origin. The subcontractor will take
affirmative action to ensure that applicants are employed,
and that employees are treated during employment, without regard to their race, creed, color, or national origin.
Such action shall include, but not be limited to the following: employment, upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates
of pay or other forms of compensation; and selection for
training, including apprenticeship. The subcontractor agrees
to post in conspicuous places, available to employees and
applicants for employment, notices to be provided by the
contracting officer setting forth the provisions of this nondiscrimination clause.
( 2) The subcontractor will, in all solicitations or advertisements for employees placed by or on behalf of the subcontractor, state that all qualified applicants will receive
consideration for employment without regard to race, creed,
color, or national origin.
( 3) The subcontractor will send to each labor union or
representative of workers with which he has a collective bargaining agreement or other contract or understanding, a
notice, to be provided by the agency contracting officer, advising the said labor union or workers' representative of the
subcontractor's commitments under this section, and shall
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post copies of the notice in conspicuous places available to
employees and applicants for employment.
( 4) The subcontractor will comply with all provisions of
Executive Order No. 10925 of March 6, 1961, and of the
rules, regulations, and relevant orders of the President's
Committee on Equal Employment Opportunity created
thereby.
( 5) The subcontractor will furnish all information and
reports required by Executive Order No. 10925 of March 6,
1961, and by the ru1es, regulations, and orders of the said
Committee, or pursuant thereto, and will permit access to
his books, records, and accounts by the contracting agency
and the Committee for purposes of investigation to ascertain
compliance with such rules, regulations and orders.
( 6) In the event of the subcontractor's non-compliance
with the nondiscrimination clauses of this contract or with
any of the said rules, regulations, or orders, this subcontract may be cancelled in whole or in part and the subcontractor may be declared ineligible for further government
contracts in accordance with procedures authorized in Executive Order No. 10925 of March 6, 1961, and such other
sanctions may be imposed and remedies invoked as provided in the said Executive Order or by rule, regulation, or
order of the President's Committee on Equal Employment
Opportunity, or as otherwise provided by law.
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ARTICLE VIII-Indemnity and Waiver-The Subcontractor hereby assumes exclusive responsibility for all injury
or damage to persons or property, including loss of use, resulting from or arising out of the performance of the work.
The Subcontractor agrees to indemnify, protect and defend
the Contractor and its subsidiary or affiliated companies and
Owner against all claims, suits, losses, damages and costs,
including court costs and reasonable attorney's fees, on account of such injury or damage except when caused by the
sole negligence of the party seeking indemnity hereunder;
provided, however, with respect to injury, including death,
to Subcontractor's employees, the Subcontractor agrees to
indemnify, protect and defend the Contractor and Owner
to the extent of any payments made or liability ihcurred
under Workmen's Compensation or similar type laws by the
Subcontractor or his insurance carrier, even though such
injury, including death, was caused by the sole negligence
of the party seeking indemnity hereunder.
Subcontractor hereby waives its right of recovery against
the Contractor and its subsidiary or affiliated companies and
the Owner for any damage to, loss of use of, or destruction
of, construction equipment, whether owned, hired, or borrowed by Subcontractor.
ARTICLE IX-Insurance-The Subcontractor shall during the performance of the contract keep in force insurance
of the types and with limits set out in the form of Certificate
of Insurance attached hereto as Exhibit A.
Before commencing work the Subcontractor will have a
Certificate of Insurance in the form of Exhibit A, with at
least the limits contained therein, completed in triplicate
and submitted to the Contractor.
At the option of the Contractor, the Subcontractor agrees
to provide a Performance and Payment Bond, written by a
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company satisfactory to Contractor, in the full amount of
the contract.
ARTICLE X-8afety Provisions-Subcontractor agrees to
abide by and enforce Contractor's general safety regulations.
Subcontractor's employees must wear safety hats while on
the job site, such hats to be supplied at the expense of the
Subcontractor.
ARTICLE XI-subcontracting-The Subcontractor shall
not assign this Subcontract or sublet the whole or any part
hereunder, nor shall he assign any moneys due or to become
due hereunder without the previous written consent of the
Contractor. The Contractor reserves the right to reject or
remove any sub-subcontractor who has not previously been
so approved.
ARTICLE XII-Overtime Work-The Contractor shall
have the right to order the Subcontractor to work overtime
in order to expedite the final completion of the work, and it
is agreed that for such overtime the Contractor shall pay
only the premium time cost of the labor, plus liability insurance and payroll taxes thereon. Should it be necessary in the
Contractor's opinion for the Subcontractor to work overtime, due to failure on his part to maintain his schedule or
keep up with the general progress of the work, then the Subcontractor shall work overtime and the entire cost and expense so incurred shall be borne by him.
ARTICLE XIII-Lien Rights-The Subcontractor agrees
to furnish, upon receiving final payment, a waiver of liens
and other claims in a form satisfactory to Contractor, _and if
requested by Contractor, to obtain for Contractor before
final payment similar waivers from everyone supplying labor
andfor materials for the work. Subcontractor shall hold

App. 17

Contractor and Owner harmless from and promptly satisfy
any and all liens arising out of labor and materials furnished
by Subcontractor.
ARTICLE XIV-Patents-In the event any process, products, materials or appliances are provided under the "Scope
of Work" the Subcontractor hereby covenants and agrees to
indemnify and hold Contractor and Owner harmless against
any and a11 liabilities, costs and expenses, including court
costs and reasonable attorney's fees, arising out of suits or
claims for infringement of patents or patent rights. If requested by Contractor, the Subcontractor further agrees to
undertake at his own expense the defense of any and all such
suits and claims.
ARTICLE XV-Permits-The Subcontractor agrees to
comply with all applicable governmental laws, ordinances
and regulations and to procure at his expense all buildings
or other permits or licenses required and to indemnify and
hold Contractor harmless from any losses, damages or expenses arising out of Subcontractor's failure to comply with
this provision. The Contractor hereby gives and the Subcontractor acknowledges receipt of notice of Section 54-142
of the Code of Virginia which provides penalties for failure
to register with the Virginia Registration Board for Contractors in respect to work to be done in Virginia.
ARTICLE XVI-Termination-The Contractor, without
prejudice to any other rights or remedies it may have at law
or equity to terminate this Subcontract, shall have the right
to terminate it for the following specific reasons: (a) actual
or impending insolvency or bankruptcy of Subcontractor;
(b) use by Subcontractor of workmen who are unqualified,
unable or unwilling, either to work or to work in harmony
with other workmen on the job; (c) failure of Subcontractor
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to perform work in a good and workmanlike manner; (d)
failure of the Subcontractor to prosecute the work efficiently
and diligently and in conformity with the construction
schedule; (e) failure to comply with the Contractor's general safety regulations. Termination under this Article shall
not be construed as a waiver of any other rights or remedies
at law or equity which Contractor may have against the
Subcontractor for breach of contract.
ARTICLE XVII-Payment not Acceptance-It is further
agreed between the parties hereto that no payment made
under this Subcontract shall be evidence of performance or
acceptance of the work hereunder, either wholly or in part.
ARTICLE XVIII-Merger-All negotiations, proposals
and agreements prior to the date of this Subcontract are
merged herein and superseded hereby, there being no agreements or understandings other than those written or specified herein, unless herein otherwise specifically provided. In
the event of any conflict between the terms and conditions
of any Proposal of Subcontractor and those contained in this
Subcontract, this Subcontract shall govern.
ARTICLE XIX-General Contract-To the extent that
such terms and conditions are not inconsistent with the terms
of this Subcontract, the Subcontract shall comply with the
terms and conditions of the General Contract between the
Contractor and the Owner, and this Subcontract shall be
governed by the State law which governs such General Contract.
The terms of this Subcontract shall be binding on the
parties hereto, their respective heirs, executors, administrators, successors and assigns.
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In Witness Whereof, the parties hereto have executed this
Subcontract this 8th day of October, 1964.
Subcontractor Name Welch Pile Driving Corporation
By /s/ M. R. Welch
Title President
Witness /s/ George L. Weaver
Doyle and Russell, Inc.
By /s/ W. N. Stokes
Title W. N. Stokes, Chief Estimator
.Witness jsj T. Anderson

FIELD CHANGE ORDER NO. D-1
Date December 14, 1964

Dixie Hospital
1964 Expansion Program
Hampton, Virginia
Project No. VA-164
To: Doyle & Russell, Inc.
In accordance with the contract requirements, consider
this your authority toDrive 6 addition 45' piles under west wall of North Wing.
Piles are to be driven at the following locations:
1. Two piles at 4'2" from Center Line of R6
2. Two piles at 4'2" from Center Line of S6
3. Two piles at 4'2" from Center Line of T6
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Charge or credit to be determined by:
PHS-143 (Rev. 5-64) Para. 43 (a) ( 1)
(2)
(3)
Initiated by Architect's telegram of December 11, 1964.
It is acknowledged that a change in price is involved subject to later determination.
Doyle & Russell, Inc.
General Contractor
By fs/ L. C. Drake
Signed: Marcellus Wright & Son, Architects
By / s/ Robert N. Chamberlin
Dixie Hospital
By /s/ Edward D. Bennett
W. C. Walton, Administrator or
Edward D. Bennett Assistant Administrator
Date 15 December 1964
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FIELD CHANGE ORDER NO. D-2
Date December 14, 1964

Dixie Hospital
1964 Expansion Program
Hampton, Virginia
Project No. VA-164
To: Doyle & Russell, Inc.
In accordance with the contract requirements, consider
this your authority toPre-jetting for piles to an elevation of minus 16 may be used
at the option of the Contractor on all remaining pile foundation work in the North Wing area. Minimum tip elevation shall be minus 31 feet. Driving shall be terminated at
minus 31 feet if a 40 Kip bearing is obtained at this elevation. If bearing is not obtained, driving shall be continued
until tip is at minus 36 feet or required bearing is obtained,
whichever occurs first.
All work shall be executed in accordance with the Specifications and Item 1, Section 9, Wood Piling, Addendum No.
1 of the Contract Documents with the exception of the
above instructions which shall govern. The letter dated
August 25, 1964, to Doyle & Russell, Inc., on the extent
and control of jetting shall be in force at any point below
minus 16 feet in the North Addition.
The length of wood piles shall be not less than 45 feet.
·
Charge or credit to be determined by:
PHS-143 (Rev. 5-64) Para. 43 (a) ( 1)
(2)
(3)

Initiated by ------------------------
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It is acknowledged that a change in price is involved subject to later determination.
Doyle & Russell, Inc.
General Contractor
By fsf L. C. Drake
Signed: Marcellus Wright & Son, Architects
By /sf Robert N. Chamberlin
Dixie Hospital
By fsf Edward D. Bennett
W. C. Walton, Administrator or
Edward D. Bennett, Assistant Administrator
Date 1/6/65
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FIELD CHANGE ORDER NO D-6
Date December 22, 1964

Dixie Hospital
1964 Expansion Program
Hampton, Virginia
Project No. VA-164
To: Doyle & Russell, Inc.
In accordance with contract requirements, consider this
your authority toModify pile driving procedure in the South Wing as follows:
1. Pre-jet piles to an elevation of minus 5 feet. Jetting below
elevation minus 5 shall be under the control of the Resident Inspector. Minimum tip elevation shall be minus 31
feet. Driving shall be terminated at minus 31 feet if a
40 kip bearing is obtained at this elevation. If required
bearing is not obtained at minus 31 feet, driving shall be
continued to the full length of pile or until required
bearing is reached, whichever occurs first.
Pre-jetting procedure shall apply to test piles in this area.
All test piles shall be driven their full length. Pile lengths
for the area shall be not less than 45'-0". Test pile # 5
is to be omitted.
Charge or credit to be determined by:
PHS-143 (Rev. 5-64) Para. 43 (a) ( 1)
(2)
(3)

Initiated by Architect's letters of December 14, 1964, and
December 21, 1964.
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It is acknowledged that a change in price is involved subject to later determination.
Doyle & Russell, Inc.
General Contractor
By fs/ L. C. Drake
Signed: Marcellus Wright & Son, Architects
By /sf Robert N. Chamberlin
Dixie Hospital
By /sf Edward D. Bennett
W. C. Walton, Administrator or
Edward D. Bennett, Assistant Administrator
Date 1/7/65
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GROUNDS OF DEFENSE
Filed January 19, 1968

Defendant, Doyle & Russell, Inc., by counsel, in answer
to Plaintiff's Amended Motion for Judgment, assigns the
following grounds of defense:
( 1) Defendant admits the allegations in paragraphs 1
and 2 of the Amended Motion for Judgment.
( 2) Defendant admits that Plaintiff located on the job
site and set up its equipment on November 3, 1964 and further, that two test piles were driven on November 4, 1964
and a third test pile was driven on November 5, 1964; and
further answering, Defendant specifically denies the remaining allegations in paragraph 3 of the Amended Motion for
Judgment.
( 3) Defendant admits that the representatives of Hampton Training School for Nurses,_ Inc. considered the elimination of all pilings as foundation for the construction and the
substitution therefor of another type of foundation; and
further answering, Defendant neither admits nor denies the
truth of the remaining allegations contained in paragraph 4
of the Amended Motion for Judgment and calls for strict
proof thereof.
( 4) Defendant admits that it received telegraphic instructions on November 24, 1964 from Defendant Marcellus
Wright & Partners to proceed in accordance "with contract documents," but is not advised as to whether Plaintiff
received identical instructions and calls for strict proof thereof; and further answering, Defendant neither admits nor
denies the remaining allegations in paragraph 5 of the
Amended Motion for Judgment and calls for strict proof
thereof.
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( 5) Defendant denies the truth of the allegations in paragraph 6 of the Amended Motion for Judgment.
(6) Defendant admits that Field Change Order D-1
directed the driving of six additional piles in that portion of
the construction designated as the north wing; and further
answering, Defendant is without information to form a belief
as to whether the additional expense of performing the work
described in Field Change Order D-1 amounted to $1,756.58
and calls for strict proof thereof; and further answering,
Defendant denies that this amount, or any amount, is due
and owing Plaintiff by this Defendant as alleged in paragraph 7 of the Amended Motion for Judgment.
( 7) Defendant denies the truth of the allegations in
paragraphs 8 and 9 of the Amended Motion for Judgment.
( 8) Defendant neither admits nor denies that Plaintiff
has complied with the terms and conditions of the contract,
change orders and specifications and calls for strict proof
thereof; and further answering, Defendant admits that it
has refused to compensate Plaintiff for any change in work
or change orders but denies that there was a change in work
and that Plaintiff is entitled to additional compensation
from Defendant because of the change orders.
( 9) Defendant admits that paragraph 9 (b) of the general conditions of the specifications makes certain provisions
for materially different sub-surface or latent conditions; and
further answering, Defendant denies the remaining allegations in paragraph 11 of the Amended Motion for J udgment.

First Affirmative Defense
Defendant Doyle & Russell, Inc., by counsel, asserts the
following as the basis of its first affirmative defense:
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( 1) In October, 1964, Defendant Doyle & Russell, Inc.
entered into a written contract (the "General Contract")
with Hampton Training School for Nurses, Inc. (the "Owner)" whereby Defendant agreed to furnish materials and
perform certain expansion construction at Dixie Hospital,
Hampton, Virginia, in accordance with specifications incorporated in such contract and prepared by the Owner's
representative and agent, Marcellus Wright & Partners,
Architects. A copy of the General Contract is attached as
Exhibit A
(2) On October 8, 1964, Defendant entered into a written subcontract (the "Subcontract") with Plaintiff Welch
Pile Driving Corporation whereby Plaintiff agreed to furnish materials and perform certain construction,_ including
the driving of piles for foundation, for the expansion at
Dixie Hospital, Hampton, Virginia, in accordance with the
terms and conditions of the General Contract and the specifications incorporated therein.
(3) According to the terms of the Subcontract, Plaintiff
was required to perform certain test pile driving and to
submit a schedule of the data gathered from such test driving in order that a determination as to the length of piles
could be made by the Owner's representative, Marcellus
Wright & Partners.
(4) On November 3 and 4, 1964, Plaintiff drove three
test piles and thereafter the Owner's representatives and
agents were asked for instructions for further pile driving.
(5) After receipt of Plaintiff's schedule of data, Marcellus Wright & Partners and Thomas A. Hanson & Associates, as representatives and agents of the Owner, failed to
definitely advise or instruct Defendant Doyle & Russell, Inc.
or Plaintiff how to proceed with further pile driving but
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rather, issued delaying and conflicting instructions and
orders.
( 6) The delaying and conflicting instructions and orders
issued by the Owner's representatives and agents were beyond the control of Defendant and Defendant is not responsible for such instructions or for damages, if any, sustained
by Plaintiff as a result of the failure of the Owner and its
representatives and agents, to advise Plaintiff of the manner
in which it should have proceeded.
( 7) Defendant hereby expressly requests a reply by Plaintiff within 21 days to this first affirmative defense.
Second Affirmative Defense

Defendant Doyle & Russell, Inc., by counsel, asserts the
following as the basis for its second affirmative defense:
( 1) Defendant repeats and realleges all of the allegations set forth in paragraphs 1, 2, 3, 4, 5 and 6 of its First
Affirmative Defense with the same force and effect as if realleged in full in the Second Affirmative Defense.
( 2) By the terms of the Subcontract, Plaintiff became
obligated to perform its work in accordance with the specifications made a part of the General Contract, which
called for the use of a specified number of piles to be driven.
( 3) Plaintiff, after driving certain test piles, submitted a
schedule of data to the Owner's representatives, Marcellus
Wright & Partners and Thomas A. Hanson & Associates,
and requested instructions for the lengths of the piles to be
driven.
( 4) The Owner's representatives and agents had or thereafter prepared certain drawings, designating the locations
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of the piles to be driven, but designating a lesser number of
piles than that called for in the specifications incorporated in
the General Contract.
(5) After Plaintiff had completed driving a substantial
number of piles in the locations designated in the drawings
prepared by the Owner's representatives and agents, the
discrepancy between the drawings and specifications was
discovered, whereupon Field Change Order D-1 was issued
directing the driving of additional piles in that portion of
the construction designated as the north wing.
(6) Expenses and damages, if any, sustained by Plaintiff
as a result of Field Change Order D-1 were the fault of
the Owner and its representatives and agents, Marcellus
Wright & Partners and Thomas A. Hanson & Associates, in
preparing ambiguous instructions for Plaintiff, for which
Defendant Doyle & Russell, Inc. is neither responsible nor
over which Defendant had any control.
( 7) Defendant hereby expressly requests a reply by Plaintiff within 21 days to the second affirmative defense.
Third Affirmative Defense

Defendant Doyle & Russell, Inc., by counsel, asserts the
following as the basis for its ~hird affirmative defense:
( 1) Defendant repeats and realleges all of the allegations set forth in paragraphs 1, 2, 3, 4, 5 and 6 of its First
Affirmative Defense and in paragraphs 1, 2, 3, 4, 5 and 6 of
its Second Affirmative Defense with the same force and
effect as if realleged in full in this Third Affirmative Defense.
( 2) Article IV of the Subcontract, in part, provided:
". . . Adjustments made by the Contractor in the work
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not involving a change in the 'Scope of the Work,' and
not inconsistent with the drawings, specifications and
provisions of this Subcontract shall be included in the
work which is the subject of this Subcontract and shall
not change the Subcontract price."
(3) All work performed at Dixie Hospital, Hampton,
Virginia, by Plaintiff was consistent with the drawings, specifications and provisions of the Subcontract and did not involve a change in the "Scope of Work" except that work
done at the direction of the Owner and its representatives,
over which Defendant had no control and for which Defendant is not responsible; and further answering Plaintiff,
having received the full Subcontract price from Defendant,
is not entitled to recover the amount sued for, or any
amount, from Doyle & Russell, Inc.
( 4) Defendant hereby expressly requests a reply by Plaintiff within 21 days to this third affirmative defense.
And having fully answered, Defendant Doyle & Russell,
Inc. prays to be hence dismissed, with its reasonable costs
in its behalf expended.
Cross-Claim

Defendant Doyle & Russell, Inc., by counsel, asserts the
following as the basis of its cross-claim against Defendants
Hampton Training School for Nurses, Inc., Marcellus
Wright & Partners and Thomas A. Hanson & Associates,
and each of them, jointly and severally:
( 1 ) Defendant repeats and realleges all of the allegations in its Grounds of Defense and First, Second and Third
Affirmative Defenses with the same force and effect as if
realleged in full in this Cross-Claim.
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(2) By the terms of the General Contract, Marcellus
Wright & Partners was appointed representative of the
Owner to direct and supervise the construction to be performed by Doyle & Russell, Inc. at Dixie Hospital, Hampton, Virginia.
( 3) The Owner and its representatives, Marcellus Wright
& Partners and its associate, Thomas A. Hanson & Associ-

ates, while acting within the scope of their employment,
failed in accordance with the terms of the General Contract
to promptly and reasonably instruct Doyle & Russell, Inc.
how to proceed with the driving of piles and to promptly
and reasonably advise what types and lengths of piles would
be required.
( 4) Such failure of the Owner and its representatives to
promptly and reasonably instruct and advise Doyle & Russell, Inc. in accordance with the terms of the General Contract amounted to a breach of such contract and caused
Doyle & Russell, Inc. to incur expenses and sustain additional costs in completing construction at Dixie Hospital,
Hampton, Virginia, which expenses and additional costs
amounted to $9,040.00.
'\Vherefore, Doyle & Russell, Inc. prays judgment against
the Defendants Hampton Training School for Nurses, Inc.,
Marcellus Wright & Partners and Thomas A. Hanson &
Associates, and each of them, jointly and severally, in the
sum of $9,040.00, together with interest and the costs of this
action.

*

*

*
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Exhibit A
GENERAL CONTRACT

The American Institute of Architects
The Standard Form of Agreement
Between Owner and Contractor
where the basis of payment is a
Stipulated Sum
This form to be used only with the latest edition of
AlA Document A20 1, General Conditions of the Contract
This Agreement
made this first day of September in the year Nineteen Hundred and Sixty-Four
By and Between
Hampton Training School for Nurses
D/B/A Dixie Hospital
Hampton, Virginia
hereinafter called the Owner, and
Doyle and Russell, Inc.
Central National Bank Building
Richmond, Virginia
hereinafter called the Contractor,
Witnesseth,
that the Owner and the Contractor for the considerations
hereinafter named agree as follows:
ARTICLE 1. Scope of the Work
The Contractor shall furnish all of the materials and perform all of the work shown on the Drawings and described
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in the Specifications entitled: (Here insert the caption descriptive of the work as used on other contract documents.)
1964 Expansion Program
Dixie Hospital
Hampton, Virginia
prepared by:
Marcellus Wright & Son, Architects
Richmond, Virginia
acting as and in these Contract Documents entitled the
Architect; and shall do everything required by this Agreement, the General Conditions of the Contract, the Specifications and the Drawings.
ARTICLE 2. Time of Completion
The work to be performed under this Contract shall be
commenced and completed as follows: (Here insert stipulation as to liquidated damages, if any.)
With approval of the Virginia State Health Department
and the United States Public Health Service, and upon
execution of the Contract, work shall be started within ten
days after said execution of Contract and shall be completed
within 840 consecutive calendar days from the date of Contract.
The Owner shall be entitled to retain the fixed sum of One
Hundred ($100.00) Dollars per day from the amount of
compensation to be paid the Contractor, as liquidated damages, for each calendar day in excess of the expiration of the
above-mentioned 840 calendar days.
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ARTICLE 3. The Co.ntract Sum
The Owner shall pay the Contractor for the performance of
the Contract, subject to additions and deductions provided
therein, in current funds as follows: (State here the lump
sum amount, unit prices, or both, as desired.)
$1,946,853.00

Base Bid
Alternate No. 1-plus
Sub-Total

3,500.00
$1,950,353.00

Negotiated Modifications-August 19, 1964
1. Change glass doors in Rooms 2007
and 3043 from DSA Plain to Polished Wire-add
$40.25
2. Omit louvers in doors in Rooms
2007, 3043, 1041, 3042 and 4042
-deduct
75.00
Net Deductions from Contract

34.75

3. Reduce water temperature limit from
125°F to 110°F for vertical hot water
storage heated in South Wing at no
change in time or Contract Price.
$1,950,318.25
Total
Where the quantities originally contemplated are so changed
that application of the agreed unit price to the quantity of
work performed is shown to create a hardship to the Owner
or the Contractor, there shall be an equitable adjustment
of the Contract to prevent such hardship.
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ARTICLE 4. Progress Payments
The Ownef.shall make payments on account of the Contract
as provided therein, as follows:
On or about the fifteenth (15th) day of each month ninety
(90%) per cent of the value, based on the Contract prices
of labor and materials incorporated in the work and ----····
per cent of materials suitably stored at the site thereof or at
some other location agreed upon in writing by the parties
up to the first (1st) day of that month, as estimated by the
Architect, less the aggregate previous payments; and upon
Substantial Completion of the entire work, a sum sufficient
to increase the total payments to ninety-five (95%) per
cent of the Contract price.
(Insert here any provision made for limiting or reducing the
amount retained after the work reaches a certain stage of
completion.)
ARTICLES. Acceptance and Final Payment
Final payment shall be due thirty (30) days after Substantial Completion of the work provided the work be then fully
completed and the contract fully performed.
Upon receipt of written notice that the work is ready for
final inspection and acceptance, the Architect shall promptly
make such inspection, and when he finds the work acceptable under the Contract and the Contract fully performed
he shall promptly issue a final certificate, over his own signature, stating that the work provided for in this Contract
has been completed and is accepted by him under the terms
and conditions thereof, and that the entire balance found to
be due the Contractor, and noted in said final certificate, is
due and payable.
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Before issuance of final payment the Contractor shall submit
evidence satisfactory to the Architect that all payrolls, material bills, and other indebtedness connected with the work
have been paid or otherwise satisfied.
If after the work has been Substantially Completed, full
completion thereof is materially delayed through no fault of
the Contractor, and the Architect so certifies, the Owner
shall, upon certificate of the Architect, and without terminating the Contract, make payment of the balance due for
that portion of the work fully completed and accepted. Such
payment shall be made under the terms and conditions governing final payment, except that it shall not constitute a
waiver of claims.
ARTICLE 6. The Contract Documents
The General Conditions of the Contract, the Supplementary
General Conditions, the Specifications and the Drawings,
together with this Agreement, form the Contract, and they
are as fully a part of the Contract as if hereto attached or
herein repeated. There follows an enumeration of the Contract Documents:
Drawings Dated 1 June 1964
Cover Sheet and Site Plan
Architectural Drawings-Sheets 1 through 32
Structural Drawings-Sheets S-1 through S-9
Mechanical Drawings-Sheets M-1 through M-22
Electrical Drawings-Sheets E-1 through E-16
Specifications:
Volume One: Architectural and Structural (Section
No. 1 through Section No. 39) .
Volume Two: Mechanical, Electrical and Pneumatic
Tube (Sections 40, 41 and 42).
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Addenda No. 1-Dated 6 August 1964
Specifications:
Volume One: Items 1 through 11.
Volume Two: Items 12 and 13.
Drawings: Items 1 through 14-Fire Hose-Cabinet
Revision
Alternate No. 1
Addenda No. 2-Dated 5 August 1964
Drawings: Item 1 and 2 and Specifications: Item 3
Addenda No. 3-Dated 11 August 1964
Modification of Wage Rate and Specifications: Item
No.1
In Witness Whereof
the parties hereto have executed this Agreement, the day
and year first above written.
Owner /sf W. H. Davis President
Tide
Attest:
/sf Illegible
Tide
Doyle & Russell, Inc.
Contractor By jsj

J. K. Bates, Vice Pres.
Title

Attest:
/sf M. E. Teter, Asst. Secy.
Title
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EXCERPTS FROM THE GENERAL CONDITIONS
OF THE GENERAL CONTRACT

5. Supervision.-All work shall be done under the supervision of the Architect designated by the Owner. The Architect shall determine the amount, quality, acceptability, and
fitness of all parts of the work, shall interpret the Specifications, Contract Documents, and any Extra Work Orders,
and shall decide all other questions in connection with the
work. The Architect shall have no authority to approve or
order changes in the work which alter the terms or conditions of the contract. Upon request, the Architect shall
confirm in writing any oral order, direction, requirement,
or determination.

*

*

*

31. Owner's Right To Stop Work or Terminate Contract;
Delays~ Damages.-***

(c) Provided that the right of the Contractor to proceed
shall not be terminated, or the Contractor charged with
liquidated damages because of any delays in the completion
of the work due to unforeseeable cause beyond the control
and without the fault or negligence of the Contractor including, but not restricted to, acts of God or of the public
enemy, acts of the Government, acts of the Owner, acts of
another contractor in the performance of a contract with the
Owner, fires, floods, epidemics, quarantine restrictions,
strikes, freight embargoes, and unusually severe weather, or
delays of subcontractors due to such causes, if the Contractor shall, within ten days from the beginning of any such
delay (unless the Owner shall grant a further period of time
prior to the date of final settlement of the contract) notify
the Owner in writing through the Architect of the causes of
delay, who shall ascertain the facts and the extent of the
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delay and extend the time for completing the work when in
his judgment the findings of fact justify such an extension,
and his findings of fact thereon shall be final and conclusive
on the parties hereto, subject only to arbitration as specified
herein.
STIPULATION AND PRE-TRIAL ORDER
Entered July 6, 1971

This day came the parties, by counsel, pursuant to the
provisions of Rule 4: 13 of the Rules of the Supreme Court
of Appeals of Virginia and requested the resolution of certain pretrial motions and issues, which motions and issues
are more fully set forth and disposed of as follows:

I.
By stipulation the parties hereby agree that the bases for
the cause of action of plaintiff set forth herein shall be that
(a) Plaintiff is entitled to certain additional sums for additional work done as evidenced by the execution of change
orders D-1, D-2 and D-6; (b) Plaintiff is entitled to compensation for additional work done during the course of its
stay on the job, which additional work is in addition to that
provided in the subcontract and change orders thereto; (c)
Plaintiff is entitled to consequential damages for delays incurred because of the failure of the owner and/ or his agents
to advise plaintiff of the final driving schedule within a
reasonable time after the driving of the test piles on November 4 and 5, 1964, there being an implied obligation on the
part of the defendant, Doyle & Russell, to Welch under their
contract to so provide Welch with a final driving schedule
within a reasonable period of time.
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II.
It is hereby
Ordered that as a matter of law, defendant, Doyle &
Russell, may not offer as a defense in the present cause of
action the contention that the delays, if any, incurred by
Welch during the course of performing its subcontract with
Doyle & Russell were the result of actions by entities other
than Doyle & Russell and over whom Doyle & Russell had
no right or obligation of control or direction, and it is further
Ordered, that as a matter of law the contract documents,
including the subcontract between Welch and Doyle &
Russell and the terms and conditions of the general contract
between Doyle & Russell and Hampton Training School for
Nurses, Incorporated, which terms and conditions are incorporated by reference into the subcontract between Welch
and Doyle & Russell, do not afford Doyle & Russell any
defense to the claims presented by Welch and it is further
held that as a matter of law the parties contemplated, at
the time they entered into the contract, that damages, if any,
to Welch resulting from delays caused by the owner or the
architect or their agents were to be the responsibility of
Doyle & Russell.
III.
It is stipulated and agreed between the parties that the
delays complained of and the damages, if any, resulting
therefrom were in no way occasioned or in any way caused
by acts or omissions of Doyle & Russell or entities over whom
Doyle & Russell had the right or obligation of direction or
control.

IV.
It is hereby
Ordered that during the course of the trial, counsel for
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the plaintiff, Welch, shall not mention or offer evidence to
prove that Welch has no cause of action against the owner
and/or the owner's agents; and counsel for Doyle & Russell
shall not mention or offer evidence to prove that the delays
complained of were the responsibility of and caused by entities other than Doyle & Russell and over whom Doyle &
Russell had no right or obligation of control or direction.

*

*

*

ORDER
Entered July 7, 1971

This day came again the plaintiff, Welch Pile Driving
Corporation by M. R. Welch,. its president, and by counsel
and the defendant Doyle & Russell, Inc., by J. K. Bates, its
vice president, and by counsel, and came as well the same
jury heretofore impaneled and sworn, pursuant to adjournment on the 6th day of July, 1971.
Thereupon at the conclusion of the plaintiff's evidence,
the defendant, by counsel, moved the Court to strike the
plaintiff's evidence and enter summary judgment in its behalf, which motion after having been fully heard and maturely considered by the Court, is overruled, to which action
of the Court, the defendant, by counsel, duly excepts.
Thereupon at the conclusion of all of the evidence, the
plaintiff, by counsel, moved the Court to strike the defendant's evidence and enter summary judgment in its behalf for
the amount sued for with interest thereon, from the 20th
day of January, 1965, which motion after having been fully
heard and maturely considered by the Court, is sustained
as to the amount sued for and overruled as to interest from
the 20th day of January, 1965, to which action of the Court,
the plaintiff, by counsel, noted its exception to the Court not
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allowing interest from the 20th day of January, 1965 and
the defendant, by counsel, noted its exception to the Court's
sustaining the plaintiff's motion to enter summary judgment
in its behalf for the amount sued for.
Whereupon it is considered and ordered by the Court that
the said plaintiff recover of and have judgment against the
said defendant in the sum of Twenty Two Thousand Eight
Hundred Seventy-four Dollars and Seventy-eight Cents
($22,874.78) with interest thereon to be computed at the
rate of six per centum per annum from the 7th day of July,
1971, until paid, together with its costs about its suit herein
expended.
And the jury was discharged from the further consideration of this case.

*

*

*

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
BY DOYLE & RUSSELL, INC.
Filed August 26, 1971

To: Katherine V. Repress, Clerk
Court of Law & Chancey of the
City of Norfolk
Norfolk, Virginia
Notice of Appeal
Doyle & Russell, Inc., by counsel, hereby gives notice of
its intention to appeal from the final judgment entered herein
on the 7th day of July, 1971, whereby Welch Pile Driving
Corporation recovered against Doyle & Russell, Inc. a judgment in the amount of Twenty-two Thousand Eight Hundred Seventy-four Dollars and Seventy-eight Cents ( $22,874.78) with interest thereon from the 7th day of July,
1971, and its costs incident to these proceedings.
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Assignments of Error
Doyle & Russell, Inc. assigns as errors the following:
( 1 ) The Trial Court's ruling that as a matter of law
Doyle & Russell, Inc. could not offer as a defense the contention that the delays, if any, incurred by Welch Pile Driving Corporation during the course of performing its subcontract with Doyle & Russell, Inc. were the result of actions
by entities other than Doyle & Russell, Inc. and over whom
Doyle & Russell, Inc. had no right or obligation of control
or direction.

(2) The Trial Court's ruling that as a matter of law the
contract documents, including the subcontract between
Welch Pile Driving Corporation and Doyle & Russell, Inc.
and the terms and conditions of the general contract between Doyle & Russell, Inc. and Hampton Training School
for Nurses, Incorporated, which terms and conditions were
incorporated by reference into the subcontract, did not
afford Doyle & Russell, Inc. any defense to the claims asserted by Welch Pile Driving Corporation.
( 3) The Trial Court's ruling that as a matter of law
Doyle & Russell, Inc. and Welch Pile Driving Corporation
contemplated, at the time they entered into the subcontract,
that damages, if any, to Welch Pile Driving Corporation
resulting from delays caused by the owner or the architect or
their agents were to be the responsibility of Doyle & Russell,
Inc.
( 4) The Trial Court's ruling that during the course of
the trial counsel for Doyle & Russell, Inc. could not mention
or offer evidence to prove that the delays complained of by
Welch Pile Driving Corporation were the responsibility of
and caused by entities other than Doyle & Russell, Inc. and
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over whom Doyle & Russell, Inc. had no right or obligation
of control or direction.
(5) The Trial Court's failure to grant the motion of
Doyle & Russell, Inc. to strike the plaintiff's evidence at the
conclusion of the plaintiff's evidence and at the conclusion
of all the evidence because the evidence showed that the
delays, if any, incurred by Welch Pile Driving Corporation
during the course of performing its subcontract were the
result of acts or omissions by persons or entities other than
Doyle & Russell, Inc. and over whom Doyle and Russell,
Inc. had no right or obligation of control or direction.
(6) The Trial Court's granting of Welch Pile Driving
Corporation's motion for summary judgment, which ruling
was contrary to the law and the evidence.

*

*

*

ASSIGNMENTS OF CROSS-ERROR
Filed September 8, 1971

To: Katherine V. Respess, Clerk
Court of Law and Chancery for
the City of Norfolk
Norfolk, Virginia
Welch Pile Driving Corporation, assigns as cross-error the
following:
( 1) The trial Court's sustaining of demurrers filed on
behalf of the defendants, Doyle and Russell, Incorporated;
Hampton Training School for Nurses, Incorporated, Dixie
Hospital; Marcellus Wright & Partners and Thomas A.
Hanson & Associates heard on December 1, 1967.
( 2) The trial Court's sustaining of demurrers to the plain-
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tiff's amended Motion for Judgment filed on behalf of the
defendants, Hampton Training School for Nurses, Incorporated, Dixie Hospital; Marcellus Wright & Partners and
Thomas A. Hanson & Associates heard on June 14, 1968.
( 3) The trial Court's failure to fix interest from the date
the work was completed on January 20, 1965.

*

*

*

EXCERPTS FROM REPORTER'S TRANSCRIPT
OF TRIAL PROCEEDINGS
Testimony of M. R. Welch

Direct Examination

[62]
* * *
Q Now, as a result of driving these additional piles and
this change order D-1, did you submit a bill or invoice to
Doyle and Russell for that additional work? A Yes, sir,
I did.
Q I hand you a document. Can you identify that? A
Yes, sir. This is our invoice to Doyle and Russell to cover the
cost and the time involved for driving the additional six
piles.

Q All right, sir. How much was that? A $2,225. 73.
[72]
* * *
Q. Did you present a bill to Doyle and Russell under
change order D-6? A Yes, sir.

Q Is this the bill? A Yes, sir.
Q Now, can you tell me what that change order and
that bill-tell me what that bill covers. A It covers authorized change order number 6.
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Q

What work did it cover? A The driving of the
piles under controlled directives taken out of our control in
order to maintain our best production and under the setup
of the jetting.

[82]

*

*

*

Q I hand you this bill and this invoice and [83] ask you
if you would identify that for us.
voice.

A Yes. This is our in-

Q And what does that invoice cover? A
change order number D-2.

It covers the

Q And that was for what work? A The work that I
explained that we were required to do in addition to our
contract in the north wing.

Q All right, sir. What is the total of that bill?
$14,270.69.

A

[116]
* * *
The Court:
Counsel for the defendant has moved the Court to strike
the plaintiff's evidence and to enter summary judgment in
its behalf, which motion was overruled, and to which action
of the Court counsel for the defendant objects and excepts,
and the right is reserved to counsel for the defendant to state
his reasons for the motion and for counsel for the plaintiff
to reply in the record at a later time in order that we might
proceed with the witnesses and expedite the matter for the
jury.

*

*

*

Testimony of L. C. Drake

Cross-Examination
[133]

*

*

*
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Q And he itemized those invoices when he sent them in,
did he not? A Right.
Q Was there any doubt in your mind? A No, no
doubt.
Q

No doubt about that? A No.

Q And one of them amounted to some seventeen-hundred and some dollars, $1,75-6.58, and that was what he
referred to as change order D-1-right? A Right.

Q And under change order D-2, he sent you a [134] bill
in the amount of $14,270.79 which was fully itemizedcorrect? A Right.

Q And in regard to change order D-6, there was an
amount of $6,847.51-correct? A Correct.

Q And itemized? A Correct. All these were itemized.
Q You never argued or had any argument with Mr.
Welch as to the amounts involved,_ did you? A No.

Q As far as you were concerned, they were fair amounts,
were they not? A As far as I was concerned.
[152]
* * *
Mr. Brooks: Your Honor, at this time the defense rests its
case with the representation to the Court that the remaining
witnesses would testify in two fashions: One, that they
would testify that it was a delay caused by persons over
whom Doyle and Russell had no control, and the Court has
already ruled that that is not a proper defense to Doyle and
Russell in this litigation.
Secondly, these witnesses would testify as to what might
reasonably be the amount of time between the date on which
the driving date was submitted to the engineer and the date
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on which the engineer would give under ordinary circumstances the pile driving contractor driving instructions.
The Court has ruled during the course of this trial that
that type of testimony is not proper. So I see no need to
bring witnesses forth at this point to testify as to those two
points.
[156]
* * *
The Court: Well, it appears to the Court that under the
evidence before the Court that the fact of somebody else's
delay or fault is not a defense as between contractor and
sub-contractor. There is only privity between those two,
except, of course, for the delay as caused by the sub-contractor himself, which we don't have in this case.
The evidence is that there were three change orders after
the contract was entered into and after the job was commenced, and as it relates to this particular plaintiff who was
the sub-contractor, and that these change orders were approved by the prime contractor, likewise not before me,
approved by the owner and architect.
I believe that is the way they are identified in the suit
and that they are in evidence, and that the plaintiff has
offered in support of these itemized statements which he
contends that he is entitled to additional monies as a result
of the change orders, [157] the amounts being reserved as
shown on the change orders themselves.
The testimony before the Court is that these are reasonable charges, and that being the case, I think the only issue
would be the question of damages for additional work, and
if the reasonableness of the changes of the fact that these
expenses were actually incurred on the job is not in contest
under the evidence, then there is no issue for the jury, and
consequently it becomes purely a question of law for the
Court.

App. 49
The Court is going to sustain the motion and enter summary judgment for the plaintiff in the amount sued for, to
which action of the Court counsel for the defendant notes
their objection and exception.
(159]

*

*

*

The Court: Well, the Court recognizes that in submitting
the matter to the jury the jury can, of course, fix interest,
and I think the Court would have the same right, but in
the Court's opinion this is very clearly a disputed claim and
has not been resolved until now, and interest will run from
the date of judgment, which will be today, with the exception for not granting interest noted by counsel [160] for the
plaintiff.

*

*

*

App. 50
PLAINTIFF'S EXHIBIT 14
(Invoice No. 2220)

Welch Pile Driving Corp.
[Letterhead omitted]
Date: 4/28/66
To Doyle and Russell
823 W. 21st Street
Norfolk, Virginia
Re: Authorized Field Change Order No. D-6
Our Order No.-P-161
Your Order No.-Job 5057
Terms: Net
Job-To invoice you for change order D-6
as per schedule attached:

$6,847.51

SCHEDULE
South Wing
9 additional days @ 8 hours/ day
or 72 hours @$75.68
overhead @ 15%

5,448.96
817.34
6,266.30

Profit@ 6%

375.98
6,642.28

Taxes & Ins. on labor@ 14% of
($20.36/hr x 72) $1465.92
Total

205.23
$6,847.51

App. 51
PLAINTIFF'S EXHIBIT 15
(Invoice No. 2219)

Welch Pile Driving Corp.
(Letterhead omitted]
Date: 4/28/66

To Doyle ~'and Russell
823 W. 21st Street
Norfolk, Virginia

Re: Authorized Field Change Order No. D-2
Our Order No.-P-161
Your Order No.-Job 5057
Terms: Net
Job-To invoice you for change order D-2
as per schedule attached:

$14,270.69

SCHEDULE
Date
11/ 7/64 8 hours Standby
Rate/Hour
Crane
Hammer
Hose
Leads
Air Compr.
Total Equipment
Superintendent
Cost/Hour

25.63
5.35
2.28
2.00
12.06
47.32
3.25
50.57 x 8 hours

404.56

App. 52
Ditto
11/ 9/64
,
11/10/64
,
11/11/64
11/12/64
"
11/13/64
"
11/14/64
"
11/15/64 Nine Piles driven-6 hours standby
Rate /hour same as 11 /7/64 plus pickup
truck and labor crew as per payroll
# 3@ $15.49/hr. = $65.81

404.56
404.56
404.56
404.56
404.56
404.56

394.86

11/17/64 Ten piles driven-6 hours standby
Ratefhour same as 11/16/64 plus labor
crew as per payroll# 3@ $16.47 /hr.
400.74
= $66.79
11/18/64 Eighteen Piles driven-4 hours standby
@ $66.79
8
hours standby @ $50.5 7
11/19/64
Ditto
11/20/64
,
11/21/64
11/23/64
"
11/24/64
"
11/25/64
"
11/27/64
"

267.16
404.56
404.56
404.56
404.56
404.56
404.56
404.56

Page 2
11/28/64 8 hours standby@ $50.57
404.56
11/30/64 8 hours standby full labor crew @ $17.66
and equipment@ $53.32 (added jet
and pump)
567.84
Drove
fifteen
piles-4
hours
standby
12/ 1/64
Crane
25.63
Hammer
5.35

App.53
Hose
Leads
Air Compr.
Fuel
Jet Pipe & Pump
Pickup Truck
Labor Crew

2.28
2.00
12.06
2.00
3.00
3.00
17.66

72.98
Drove
eighteen
piles-4
hours
12/ 2/64
standby@ 72.98
12/ 3/64 Drove nine piles-6 hours
standby@ 72.98
12/ 4/64 8 hours standbyequipment @ 53.32
labor
@ 3.25

291.92
291.92
437.88

56.57 X 8
Ditto
12/ 5/64
12/ 7/64 Drove twelve piles-4 hours standby
equipment @ 55.32
17.60
labor

452.56
452.56

72.98 X 4
12/ 8/64 Drove five piles and stopped work
due to lack of instructions
7 hours equipment standby @ 53.32
4 hours labor standby @ 17.66
12/ 9/64 8 hours standby-same rate as
12/4/64@ 56.57

291.92

374.73
70.64
452.56
10,815.69

Engineering and Consulting Services
LS

750.00
11,565.69

App. 54
Overhead @ 15%

1,734.85
13,300.54

Page3
(Balance from page 2)
Profit@ 6%

13,300.54
798.03
14,098.57

Taxes on labor 14% of 1229.44

172.12

Total Subcontractor Work

14,270.69

App. 55
PLAINTIFF'S EXHIBIT 16
(Invoice No. 2218)

Welch Pile Driving Corp.
[Letterhead omitted]
Date: 4/28/66
To Doyle and Russell
823 W. 21st Street
Norfolk, Virginia
Re: Authorized Field Change Order No. D-1
Our Order No.-P-161
Your Order No.-Job 5057
Terms: Net
Job-Time to Drive 6 Special Piles as per
schedule attached:

$1,75·6.58

SCHEDULE
Time To Drive 6 Special Piles
~Hour

12/11/64
12/12/64 5

Hours

12/14/64 97'2 Hours
12/15/64 27'2 Hours
Total

177'2 Hours@ $75.68

Less Normal Time to Drive 6 Piles ( 1 Hr.)

$1,324.40
75.68
$1,400.08

App. 56

Total Equipment Rental & Labor to Drive
Six Special Piles
Overhead @ 15%

$1,400.08
210.01
$1,610.09

Profit@ 6%

96.61
$1,706.70

Taxes & Insurance on Labor @ 14% of
17 ~ Hours x $20.36 Labor Hours

Total Subcontractor Work

49.88
$1,756.58

