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COMMONWEALTH OF 
~ VIRGINIA 

Vs. .} J:ELONY. 
. . 

~&mS !. -

· T.t: 'f. fjlade 
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FORM OCA • 

COMMONWEALTH OF VIRGINIA. 
} TO.WIT: 

CITY OF VIRGINIA BEACH. 

In the Circuit Court of the City of Virginia Beach: 

The Grand Jurors of the Commonwealth of Virginia, in and for the body of the City of Virginia Beach 

and now attending the said Court, upon their oaths, present that 

on or about the 

Vll'giDia, 

James B. Cook 

<gl 
27!-.h __ day of _ _D.ecem.bei!.._ ... - .. .in the year l9 _ _.in the said City of Virginia Beaeh, 

did maliciously or with intent to defraud an insll;l'ance company or other 

person, set fire to, burn, or cause to be burned, personal property of James E. Cook, 

having a value of $200.00 or more. 

Va. Code Section 18.2-81; 18.2-10 

OR 5/3/82 
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PORMOCA~ 

. .. 
.... . 

··COMMONWEALTH OF ., . 

·,.;: i VIRGINIA 
~. 

PELONY, 
,_ 

. .. 
~ ' .. ;_ ' ... 

INDICTMDrr POR Cbtp1n1q& ~bey 
lhder False Pretenses ': t A TRUE BILL 

WITNESSES: 

Ij: M We"e 
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COMMONWEALTH OF VIRGINIA, 

CITY OF VIRGINIA BEACH 
} .TO..WIT: 

In the Circuit Court of the City of Virginl• S..ch: 

The Grand Jurors of the Commonwealth of Virginia, in and for the body of the City of Virginia Beach 

and now attending the said Court, upon their oaths, present that 

James E. Cook 

on or about the __ J._..s.41th~- day of ___ .Ja.nuacy._ ·-···in the year 19--82 in the said City of Virginia Beaeb, 

VlrgfDfa, 

.,E did obtain by false pretenses with intent to defraud money in ~~moun~~\"~ e.~.S 
oE~200~0 . . 

T•ae thettsene Uw so haiLs a d -er eilll1i de119 s ~" 4 .' iue " nLS ($8;868a99) from 

Nationwide Insurance Company. 

Va. Code Section 18.2-178 

OR 5/3/82 



FORM NO. OCA 4-2 REV. 5/8.: 

..... ·' ) .. 
IN THE CIRCUIT COURT OF THE 

CITY OF VIRGINIA BEACH 
Am;QN 

COMMONWEALTH OF VIRGINIA 
v.) FELONX,· 

JAMES B. CX)()K . '. 

. : .. .. . ~ 

~ ... 

The Grand Jurors of the COmmonwealth of Virginia, in and for 

the body of the City of Virginia Beach and now attending the said 
. -

Court, upon their oaths, present that ·. 

JAMEs E~ <XX>K ·~_:- ... 
. ·. _::- -. . 

~.n or about the 2'1th day o.f D~cember, in the year .198.1, in the:.-
... 

. ,. said City of Virginia Beach, Vi.rginia, did in the nighttime_ . - . . .. :. . . . . " . 

maliciou~ly burn,· in .. whole or:fn part, the,.dwelling house located 
• • ' ~ - .. • • 0 • 

,. 

at 6501 Atlantic Avenue, owned by Jack J. Osmond, .while 

unoccupied. 

Va. COde Section 18.2-'1'1 

H.p. ~,~~ 
M Wade 

Witness 

0 CGJ·-------------------------- 'f A TRUE BILL 

0 WPH ------------------------ 0 NOT A TRUE BILL 

DCOR 

12/6/82 
0 GJ ---------------------

Foreman 
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Dec. 10, 19S2 Judge L{ . . \. 

l:ONNONHJ~AL'J:lt 01:• VIRClt11.A ) 
nfl: 8506 

. ) Upc>n un in <.lie tmcnt fot: 
Obtain money·by false pretenses 

'va. 

JAMES E. COOK ) (18.2-17~) 

'!he court doth order for the rcqording vcrbntiu\ of the evidence and 

incidents of the trial of this case by Melinda Crowling. , n court 1.·cportcx 

. • l 

of Donn, Grahnm &·Associates. ·-----------
-·-------

This day came again Gary Allison, the assistant attorney for 

the Commonwealth, and the accused, James E. Cook, _and his attorneys, 

Edward Barnes and Gregory Rup~, and also came again the same jurors 

heretofore sworn, pursuant to adjournment on yesterday, and at the 

conclusion of the Commonwealth's evidence, the attorney for the defendant 

moved the court to strike the evidence for reasons stated to the record, 

which motion was granted. 

Thereupon, it is considered by the court that this defendant 

stands acquitted of the -charge in the indicbBent of obtaining money by 

false pretenses. 

6 



D~c. 1~, 1982 J'udg~ Lam( 

':ONNON\·ll~AL'rlt 01•' VIRCltllA 

. vu. 

JAMES E. COOK 

) 
Ilfl: 8506 

") Up,>n un indlc tmcnt fol: 
Arson _(18 .·2-81) 

) 

'Il~c court do t:h order for the rcqord~ng verbatim· of tha evidence and 

incidents of the trial of this case by Melinda Crowling_ , tt. court 1:cportcr 

.. 
of Donn; Grah~m &-Associates. ---- -- . -. _ _;_;__ _____ _ 

--···---
This day came again Gary Allison, the assistant attorney for 

the Commonwealth, and the accused, James E. Cook, and his attorneys, 

Edward Barnes and Gregory Rup~, and also came .a jury heretofore sworn 
' ... 

pursuant to their adjournment on Friday, Dec. 10, 1982, and after hearing 

all the evidence and argument of counsel, retired to their room to consider 

of a verdict, and after some-time returned into court with· the following 

verdict, to-wit: ·~e the jury, find the accused guilty of ar~on of 

per.sonal property and fix his punishment at 2 years_ in the State Penitentiary". - . . 

Whereupon, the~ defendant by coun~el, moved _the court to set aside 

the verdict of the jury for reasons stated to the record, which motion.the 

court doth overrule. 

-. Whereupon, on motion of the accused by counsel, doth refer this 

case to the Probation Officer of this court for a pre-sentence r~port, said 

report to be heard on Jan. 13, 1983. 

And the defendant is r~nded to the Sheriff 

7 



Dee. 13, 1982 Judg~ Lam' 

COMNON\·ll~L·rn. Olt VIRCit·tiA ) 
Ill 9110 

. vu. ) Ul)Cll\ un indlc tmcnt fot: 

JAME.t:; E. COOK 
Arson (18 .·2-77) 

) 

'!he court doth orc.tcr for the rcqording vcrba.titn" of the evidence and 

incidents of the ·trial of this case by Melinda Crowling • n court t•cportcr 

of Donn, Graham & Associates. 
"l" 

This day came again Gary Allison, the assistant attorney for 

the Commonwealth, and the aeeused, James E. Cook, and his attorneys, 

Edward Barnes and Gregory Rup~, and also came a jury heretofore sworn 

pursuant to their adjourmnent on Friday, Dec. 10, 1982, and after hearing 

all the evidence and argument of counsel, retired to their room to coosider 

of a verdict, and after some time returned into court with ~e following 

verdict, to-wit: '"e the jury, find the accused guilty of arson of 

of a dwelling house and fix his punishment at S years in the State ··Penitentiar, 

· Whereupon, themdefendant by counsel, moved the court to set aside 

,the.verdict of the jury for reasons stated to the- record, which motion. the 

court doth overrule • 

.. Whereupon, on motion of the accused by counsel, doth refer this 

case to the Probation Officer of this court for a pre-sentence report, said 

report to be heard on Jan. 13, 1983. 

Whereupon, the defendant by counsel, moved the court to release 

the defendant on his same bond, which the court doth deny. 

8 



Whereupon, the court with the concurrence of the assistant attorney 

of the Commonwealth, doth fix bond at $10,000. $5,000 of said bond to .. I 

be personal recognizance and $5,000 with approved surety. 
' 

And the accused is remanded to the custody of the Sheriff. 

This amount of bond also covers file #8506. 

9 



Jan: 13, 1983 Judge Lam 
w 
.( ., 

vo. 

) . D 8506 

) Ua»on conviction for 
Arson .... of personal property. 

JAMES E. COOK · ) 18.2-81 and 18.2-10 · 

Tbc. court doth order for the recording vcrb:.ttim o.f the evidence Md . . 
incidents .of the tnnl of this case by Marjorie Ingram , a court reporter 

of Donn, Graham & Associates. •. . . 
. 

Ybercupon, came Gary Allison , Assistant_ Attorney for the ~ ·. 
Commonwealth, and t~e accused, James E. Cook • who was ·on the · 

. ,; . 
. 13th day of Dec. 1 19 82., found guilty of arson of personal prop~rty 

and his case referred to the·Probation·officer of this court for a r~port. 

again ap~aared ·in ·~·a_~rt pursuant to his ·recognizance heretofore entered into~ 
--·-··· ·- .. _ _....,_ -.-·-·· .......... -.···--···· 

and also. came Edward Barnes & ·Gregory Rupe , attorriel& for the accu~ed, · . . 
s_aid attomeysbeing of the accused own choosing, . .. . . - .... . .•. --- ... -
and the accused having ad~ed the court that he has preViously received . . 
and revi~~ed a copy of the Probation Officer's report, waived presentment 

' . . 
of the report by the Probation Offl_cer in open court, which report was -· . . . . .. . . 
ordered :filed as p_art of the record in tlds case,· and after considering 

. . 
said re.~ort, and it being demandec;l of the acc:tised if anyt:hing for him.~ . . . 
se~ he had or kn~w to say why the court should not now proceed to 

pronounce judgment against h~ according to.law, and· not~i~g being ~ffered 

or alleged'in de1~y thereof, it is adjudged,. ordered.~d·decreed by t~is 

court that the ~aid James E. Cook, age 35, (5-17-47) be and hereby is 

10 



sentenced to confinement in the penitentiary of this Commonwealth for the 

ter.m of 2 years, said sentence to run concurrently with a previous ter.m of 

5 years in the penitentiary, this day rendered against the accused, and 

mentioned in the preceding judgment of this court. 

And it is ordered that the Clerk of this Court forthwith tr.nnsmit 

to the Director of the Division of Corrections nnd to the Sheriff of 

this City, a copy of this judgment; And the said James E. Cook 

~hall be kept imprisoned and treated in the manner directed by law. 
\ 
An~ that he pay the costs incident to his prosecution and conviction 

after his release from confinement. 

•. 
"And the court doth order that the· defendant be given credit for all 

time actually spent by ~uch person in any mental institution for 

· examination purposes or treatment pr~or to trial or· in jail or the 

. penitentiary awaiting trial". 

Whereupon, the defendant by counsel_, advised the court of· the. 

defendants inteO:tion to apply .to th~ Supreme court ·of Vi~ginia · .f~·t··a ·-:. · 
0 • 0 • • 

~it of error and superse~s thereto. And it appearing to the court that 

~a-defendant is without funds to perfect said appeaf, the court doth 

appoint ·Edward Barnes.~nd Greg~ry Rupe,· attorneys. ~o perf~ct said appeal, 
-, . 

and doth set' bond in the amount of $20,000.0.0 with approved .su;rety. 

And the p;ri.soner is remanded to the custody of the Sheriff of this 

City. 

11 



Jan .. 13, 1983 Judge Lam 

;olil-JOHW~:ALl'U OJ:.. V .LllGINIA ) · D 9110 

vo. ) U&»on conviction for 
Arson 18.2-77 

JAMES E. COOK · ) 

The .court doth order fo~· the recording ~crb~tim o.f the evidence nnd . . 
incidents. of the _t~iD.l of this case by Marjorie Ingram , n court reporter 

of Donn, Graham & Associ4tes. .. - . . 
'Whereupon, came Gary Allison ·. • Assistant. Atto1.-ncr for the . 

Commonwealth, and t~e accused» James E. Cook , who was ·on the 
. ,.. 

13th day of Dec • J 19 82.. found guilty or arson 

and his case referred to the·Probation Of~icer of this court for a r~port, 

again appeared 'in court pursuant to his 'recognizance heretofore entered into 
-.-- .. ·-·- -

. .. - - __ .. --
and also. came Edward Barnes & Gregory Rupe 1 attorne)S for the accuseds · . . 
s_aid attorneys ~eing of the accused O"-"U choosing, .. . . --- ....... ·--· --· ·--. --
and the accused having ad~ed the court that .he has preViously received 

and revi~~ed a copy of the Probation Officer's report, waived presentment . 
of the report by the Probation Off;.c::er in open court, which report wa.s -· . . . . . .. . . 

ordered fi.led as P.art of the record in this case,. and after considering 
. . 

said re~ort, and it being demande~ of the accused if anyehing for him~ 

se~ he had or knf!W to say why the court should not now proceed to 

pronounce judgment against h~ according to.law, and· nothi~g being ~ffered 
• 

or alleged"in delay thereof, it is adjudged, ordered ~~d·decreed by t~is . . . 
court. that the ~aid .James E. Cook, age 35, (5-17-47) be and. hereby i·s 

sentenced to confinement in the penitentiary of this Commonwealth for the 

term of 5 years. 

12 



And it is ordered th3t the Clerlt of this Court forthwith tr.nnsmit 

to the Director of the Division ot Corrections end to the Sheriff of 

th.is City, a copy of this judgment; And the said .James E. Cook 

~hall be kept imprisoned and treated in the manner directed by law. 
\ 

And that he pay the costs incident to his prosecution and conviction 
\ . 

after his release from confineme~t. 

. ... •. 
"And the court doth order that the· .defendant_ be given c.redit for all 

time actually spent by ~uch person in any mental institution f~r 

· examination purposes or treatment pr~or to trial or in jail or the 

penitentiary awaiting trial". 

. . . 
Whereupon, the defendant by counsel, advised the court ~f·th~ 

... . . . ..... 
defendants intention to apply to th~ Supreme Court of Virginia for· a.!.-. 

writ of error and superse~as thereto. And it appearing t·o the court that 

.~he defendant is withou~ funds to perfect said appeal, the court doth 

appoint ·Edward Barnes.~nd Grego~ Rupe, attorneys ~o perfect said appeal, 
. . 

and doth set· bond in the amount of $20,000.00 with approved.su;rety. 

And the p~isoner is remanded to the custody of the Sheriff of this 

City. 
·' 

13 



14 

ASSIGNMENTS OF ERROR 

1. Whether the evidence was insufficient as a matter of 

law to convict the defendant of the charges. 



* * * 
Deleted is page one of the 
transcript·which includes the 
style·, caption, etc. 

* * * 
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* * * 
Pages 1 - 58 of the trial 
transcript is not included. 
It covers jury selection, 
opening statements and pre­
liminary matters. 

* * * 
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20 
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~ 

23 

24 

25 

MR. BARNES: We won't double team. If he takes 

a witness, he'll take 1t all the way. 

THE COURT: I dtdn't want to seem rude by 

not calling on ht•. 

(The trial recessed at 1:00 p.11. At. 2:00 p.11. 

the tr1a1 continued as follows:) 

THE COURT: Mr. Allison, who would you have 

ft rst. please? 

MR. ALLISON: Mr. Osmond. 

-----aoo-----

JACK J. OSMOND. called as a witness on behalf of the 

Comaonwealth. having been first duly sworn. was examined and 

testified as follows: 

DIRECT EXAMINATION 

BY MR. ALLIS O-M: 

Q 

please. 

A 

Q 

Mr. Osmond? 

~~auld you state your name for the record, 

My name ts Jack J. Osmond. 

All right. And where do you reside, 

IJo;Jn, iiraluu:1 li Asc:r-:iuh!:; 
REGISTERED PPOFESSIOI'II.AL. q'!:t~~TERS 

VIRQI .... IA 3EACH AND ACCOMAC. "IP.GINIA 

EUZABETH CITY. NORTH CAROLINA 

17 . 



........ 

8 

12 

111 
! 

14 i 
I 
I 

151 
I 

18 

17 

18 

i 
19 I 

·I 
! 

11 

I 
2Z I 

I 
l 

211 
i 
I 

M I 
I 

A I ttve at 1345 Carol1n Drtve tn Ytrg1n1a Beach.: 

Q All right. Are you famtltar w1tb 6501 

Atlantic Avenue? 

A Yes. I ••· 

And bow do 10u know this particular placet 

A Well. •1 wife aad I own that duplex. 

two-story duplex oa the corner of &Stb and Atlantic. 

Q What•s tt utilized for! 

A Usacl •·• a duplex apart11ant. Each apartaent ts 

rented. 

Q Oka¥. low~ I'd like ta 

\ 
• .... \\,....f 

direct your attention \>v--... 
D1d you ltave occaston&, back to. August and Septe•ber of 1981. 

to rent out the downstairs unttt 

A Tes. we dtd. 

Q A11·r1gbt. And to whom did 10u rent that ua1t7 

A We rented that unit to a Ja••s £. Cook and 

a ·- another gentleean. 

Q All rtgbt. 

A 1 caa • t •• 1 h&tt.• a copy of 1 t. 

Q ~o you bava a copy of.the lease to that 

part1cutar •attar! 

A Yes. M1cbae1 Mazza. M·•-&-z-a. 

I b•11eve you have the copy that bas the signatures and all on 

tt. 

Q All right. 

------+---------------------------·---
18 Donn, Graham &. Asscciatcs 

REGISTERED PROFESSIONAL. REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

EUZABETH CITY. NORTH CAROL.INA 



··-

,I 

i 

I tl. d. Os11ond • Direct ·--·..:.'_'_61_ __ , __ _ 
--------4-----------------~~~~~~~~~~----------

1 

2 

3 

4 

s 

6 

T 

8 

9 

10 

11 

12 

18 

14 

15 

16 

17 

18 

21 

22 

ZB 

24 

25 

I 
I 

! 

I 
I 
I 

i 
I 
I 

I 
i 
! 

~ . ' 
I 
l 

I 
I 
I 

(Shown to Mr. BarBas) 

MR. BARNES: Okay. 

MR. ALLISON: Your Honor, the Commonwealth 

would. t atroduce th1 s lease t nt·o ev1 de nee. 

THE.: COUR.T: Be marked as Co11110nweal th • s 

Exbi b1 t 1 • 

(Marked by the Court as Plaintiff's Exhfb1t 

Ruaber 1) 

BY MR •. ALLISON: 

Q Now, 1s the indtvfdual named dames Cook tn the 

courtrooa. today? 

A Yes. he 1s. 

Q Would you po1nt h1• out, please. 

A Tb1s 1s Mr. Cook over there. 

Q Let tba record indicate that he has tndtcated 

tba defendant in this •attar. 

All r1gbt. This lease was to begin in -­

dur1ag tbe August/Septe•ber area; is that correct? · 

A Yas. Uh-huh. 

Q And wb&t ware the arrangements as far as the 

lease provided for pay•ent of rent? 

A Well, it w~s due the first of aa~b month. 

Q All right. And would 10u relate to the Court 

! what occurred as far as tbe rant pay•ents. 
--------

Donn, Graham &. 1\sscciaies 
REGISTERED PROFESSIONAL REPORTEFlS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

EUZABETH CITY. NORTH CAROLINA 

19 
i 
! 
I 
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........ 

20 

I 

I 
~. ~. Oseond·· Dtract 12.,~ i 

- -~-:-
I I i 

I. 
1 I A We11. as I ~eca11 they d1dn't -- Go1ng back to : 

2 ; •1 •emory, they d1~n't have the total a•ount of the· depos1t •. 
I 

8 I &Dd we allowed them to pay part of that and then part of tt 
I 

• I 
s l 

at another ttme. When they •oved fn, they dfdn•t have all th~ 

deposit and all the rent. So wa allowed that; and then 
i 

6 ! subsequent •onths after that why, I would llave to call for th•' 
I 

T I 
I 

8 i 
9 ! 

10 : 

11 

received a ctleck that was no good. 

Q Vho d1d10U recatve that ,fro•? 

A And pursuant -- t received tbat from Mr·. Cook. 

Q All rfgllt. 

A And I had to pursue llf• to try to lllce that good_,, 

u and ft was written on a closed account • 

t• ! Q All r1gbt. Nov. l•t's gat to the aont~ ot 

u : Dece•b•r. What occurred dart ng that aontll. 1 f anyth1 rtg? 
t 

16 A We11, there agatn the first of December why, 

11 . we tried to collect the rent. and I couldn•t, and t would 
I 

~ ; keep going u, there kaock1ng on the door. leaving aessages 
I 

1sl' aDd whatnot; and ob. so•et1•• I guess about the second week 

m 
1 

1n Dece•ber I knocked on the door. and I thtnt hts name 1s 
I 

u i Claes ·-

Q Claes Tlloland? 

A ·- Claas Tboland answered the door, and I told 

1 was 1 ook1 ag fo.- James Cook, and he sa·fd he ctt dn 't 

NR. BARNES: Object tc what Mr. Tholand sa1d • 

Donn, Graham ~ Asscciates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

EUZABETH CITY. NORTH CAROLINA 

. ·--·-, -- ·- ··-· 



... ···-------- ------· ---- ... ·-- ----------- -·--·--· --·-----'---

.... 

....... . / 

.J. J. Osmond - D1 r.c.t. . ..._ __________ ~~~- ______ _ 

1 I 
! 

THE COURT: SustAined. 
; 

2 i 
I 

' a 1 at Ma~. ALLISON: 

' I Q Doa•t tell wllat u.vbod1 satd. Vbat dtd 10U 

a I observe? 
I 

8 ., A 

Q 

Okay. Anyway. Mr. Cook was not there. 

All right. 'I i 
I 

a I A And I pushed by. and I went on into t.he· house. · 
i 
I . 

9 ! and I saw a -- boxes &11 over with pots and pans, and carpet 
' 10 ; 
I 

u! 
! 

12 I 
I 
I 

i 

u 
I 
I 

14 
! 

15 

16 

17 
I 

18 

i 19 

zol 
I 
I 

21 

22 

28 

Z4 

21 

••• rolled up. In othe~ words. 1t was an tnd1catton to •• , ... , ..... getttns raad1 to skip. out. 

MR. BAUES: ObJection to tJaat conclusion, 

Your Honor-• 

IY MR. ALLISON: 

Q Wb4t dtd you do at that t1me? 

MR. BARNES: I obJect to that conclusion. 

He can say be observed tbtngs betng packed. but 

not the other co~clustan. 

THE COURT: L&d1es and gentle•en of the Jury. 

the obJection ts well taken. 

Mr. Osaond, try to state what you saw. Leave 

tbe conclusion for the Jury. please. 

MR. ALLISON: All rtgbt. 

THE COURT: Just ~1sregard hts conclusion • 
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~. ~. Os•ond - Direct 64 

BY MR. ALLISON: 

Q As a result of what you observed fn that 

apart.ent. what did JOU da next? 

A Otay. Vben I saw boxas packed. ptctures off 

tlte wall and caPpet rolled up. 1'1.ttle throw carpets rolled 

up, I immediately went down t4 get a distress warrant to keep . 

~he• ·f,.o•· •ovtng anything out of tbe house to try to secure 

•1 rent tbat was due. 

q All r1gtlt. And· ct1d. you have occasion to go 

down to the H1gh Constable's Office?· 

A Yes. I dtd. 

Q All right. Now. d1d you bava occas1on to obtafn 

tbat distress warrantf 

A Yes. I d1d; and r met tbe server up there. 

Q All r1gbt. And what d1d you observe and what 

did yau do when you went up there? 

A Okay. I had a key to the unft, and •Y lease 

says I can go tn and fnspect 1 t anytime I feel is necessary, 

and so I 11et the serv1cer up there and we went 1n and he saw 

exac.tly what I ha,d seen. a·nd he said. •vou do have grounds 

for thts• i and at that time he •ade a 11st of the furn1sh1ngs 

tbat were 1n the 11v1ng room. and be satd tbera was enough 

tn the 1tv1ng room. including what furniture was there to 

just·1 fy the judgment that I had, so we went no further as 

fa~ as 1tst1ng bedroom. as far as bedroo• furniture or 

-------r-------------------------·----· ·-----------·- . 
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J •. d. Osmond - Dtrec~t~----- 65. 

anytbtng other than that. We stayed tn the l~vfng room area. 

Q All rtght. How. approximately what date was 

tbts that you obtained that dfstress warrant? 

A So•ewhere around the 17th I would say • 

Q 17th of December? 

A Of Dece•ber • .res. 

Q All rfght. 

A Mtddle of the month. 

Q All r1gbt. And that was fn the 1ear agafn 19811' 

A 198·1. 

Q And where fs thfs 6501 Atlantfc Avenue located? 

A· It's on the corner- of At1 antic Avenue and 

85th Street on the north end af Ytrg1nta Beach. It's on the 

northeast corner. 

Q Okay. And 1t's· located 1n the Ctty of Vfrgfnfa 

Beach 'I 

A. Ctty of Y1rgin1a Beach. 

Q Okay. 

All right. .Now. after you obtained thfs 

warrant on the 17ttt. d1d you have occasion to come -- d1d 

anything unusual occur to th1s bu11d1ng during the rest of 

the •onth? 

A Tas. On tba 27th my wife and I had been out 

to dtnner. and we just returned to the house. and the·phone 

rang; an-d --

-------+---------------------------·-------------
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I 
1 I of thatQcall w:::·:

1
:a

1
y

0

:h::
1
anybody told you. but as a result 

z I 

8 I 

• I 
I 

s i 
i 

6 ! 

A Okay. Th• phone rang an~-- Can I say.l was 

tafor•ed tbat •Y house was on tfre! 

Q Otay. As a result of that call w~at -· 

A As a result of that call I rushed out to my 

T i car and drove up to 15th Stree.t where the house was on f1 re. 
I 

: I 
i 
I 

10 ; 

Q All r1 gilt. When you got there, what d1d you 

observe· about --

A Ve11. the firemen wera ther•~ The police were 
j 

11 l tbare d·t rect t ng tra ff1.c, and there was smoke com1 n g out of the 

12 bu.fl d.1ng; and they woul cl not let •• go t n. 

18 Q Otay. All r1gbt. D1d you have occasion that 

14 evantag of· the f1re to --

15 A Yes. In other words, I wafted a round t.here. 

ta : untt1 the Ft re De,artment and the 1 nspeetors and wha taver took: 

u j wbatever pictures were necessary. and then at that point they , 

ts 1 let •• walt tnto the ltv1ng room. and they were still 1n there. 

stt11 bostnr things dowft and what have you. 

Q l 1 d ltke to show you this photograph and as.k 

Z1 I 101l tf you CIR tdant1fy 1t. 
I 

22 I A 
I 
i 28; glass all blew 
! 

of the. house. 

Q 

Yes. Ub-huh. Thts fs the window where the 

out from the heat. That's on the north side 

All rtght. 
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MR. BARHES: Excuse me. You~ Honor. I'm gatng 

to object to any further conclusions about what 

occurred that he d1d not s•e or know the cause of. 

Ha can state what ha saw. 

THE COURT: 1 canevr. 

NR. BARNES: l'd ask the Ju~y not to -­

THE COURT: It •ay be a matter of s•all 

consequence, but unless you saw the window blow out 

OP all you tnow fs th• window was broken --

TH£ WITNESS: All the glass was laytng on the 

ground outside. 

THE COURT: You're per•tttecl to say tbat •. 

1' i If JI.R. ALLISON: 

15 I Wh~t building ts depicted 1n•th1s photograph, 
16 Mr. Osaaond?· 

17 A Thfs ts the duplex. This shows the f1 rs t floor 
18 of the duplex at 1501 Atlantic Avenue. 
19 Q Ftne. Thank. 10u. 
20 Com•onwea·l th would fntroduca -- bave th1s 

21 ••rte·4. Co••onwealth's Exh1btt 2. 

THE COURT: Tb1s w111 be Commonwealth's Exbtb1t 

2. 

(Marked b,y the Cou,.t es Co••onwea1tb's Exhibit 

Number 2) 

I 
I 

. ! 
! 

_.,. -----+--------------------------· ·--------···· . 
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BY Ill. ALLISON: 

Q now, Mr. Osmond~ you stated that you ha·d 

occaston to walk 1nto th1s residence --

A Yes. 

Q ... that nt ght •. Vftat d1 d you. observe a bou.t the 

but1 d1 ng f'tsel f'l dust your observation. No concl us1on. 

~ust ~our observation. 

A It was all burnt. ~be carpet was burned. and 

aelted. and the refrigerator. the doo~ was bangfng· opea, 

and even the 1nter1or was all •elted. The p1ast1c 1n the 

refrigerator was melted. and the ffre had just gutted the 

1tv1ag roo• and down the hall and 1nto the kitchen. 

Q All rtgh't. You of your own· knowledge have no 

t dea bow that f1 re started·. do 10u 1 

A Ob. no. In fact. when I got· there tl\e firemen ·-. . 
Q Don't state w~at tbey safd. 

A I'm saying they were all the~e. Everyona was 

tbere when I got there. 

Q All r1ght. Ftne. 

How, you llad s-tated previously, as l understand.,, 

there were 1 tams t n tttt s a·p.t•ent? 

A Tes. str·. Tlla --T!te furniture was in there. 

There was a stove. as t·re•ember. a few chat~s. an oak coffee· 

table. and tn the corwer the~• was an antique -- some ktnd 

of ltte a desk. an antique desk. Reason tt brtng! tt to mind 
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1 1 
ts tbe process server said this one piece of furniture would · 

I 

2 I be ·-
1 

8 

$ "i 

6 . 
i 
I 

q 

A 

Q 

A 

Don't say what b• said. 

Ve11. anyway, 1t was there. 

All w-1 ght. 

It was gone whell I put ay head tn the --

, l When ·I 1 ooked 1 n the 1i v1 ng rooaa 1 t was gone. 
i 

' a I 
I 
I 

9 I 
! 
I 

i 
10 I 
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18 
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I 
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I 
I ul ., 
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Q All r1gbt. The distress warrant was for what 

now? When you went to gat the d1stress war~ant 

A It was for the rent for· the month of December. 

It was also for damages that had been incurred while the 

tenants ltved there. 

MR. ALLISOfl: Okay. I wau.ld have nothing 

further of this witness at this po1nt. 

CROSS-EXAMINATION 

BY MR. BARNES: 

Q Thant you. 

Mr. Osmond. you ta1d you~ wife and you had been 

11 
1 out to dfnne~ that night? 

2Z ! 
i A Uh-huh. 

28 
I 
I 
I 
I 

Q Prior to rece1v~ng the phone call? 
24 A Yes. 
25 Q Do you recall what tfme you received the phone 

-------!-------------------- ·------··-- --··-··----. 
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ca117 

A About -- Somewhere around I guess 8·:30, 9:00. 

So•et1me 1n there. 

q Somewhere around 8:30 o~ 9:00 you reca1ved the 

ca117 

A I don't know wheR the phone call came 1n. 

I just jumped 1n the car and raced up there. 

Q Do JOU recall the t1me. or •~• you just 

guessing? 

A I don 1 t -- I couldn't tell you the exact time. 

It was evening, and wa had been out to dinner. and we had 

just gotten back. It was dark. 

Q Is t t a fa f r s ta~te•ent you don't know exactly 

what t1me7 

A It was dark. Yes. 

Q Okay. Mr. Mazza and Nr. Cook signed the lease. 

Did you actually negotiate the lease with them o~ dtd your 

w1fe? 

A My w1fa did. She handles our rental property • 

As. I reca 11 , tbou:g·h, I was there. 

0 Pr-esent? 

A Ull·huh. 

Q D1d both Mr. Cook and Mr. Mazza -- Of your 

own knowledge did they both move into the apartment after the. 

1ea·se7 
: 

----~----------------------·-·------ -··- ·····-----. 
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d. d. Osmond - Cross 

Vas. 

Oka1. Did you see them both there?' 

Yas. 

71 

. 

A 

Q 

A 

Q 

A 

Did you ever see any other people living there?: 

Yas. 

Q How many aver this perfod? 6 I 
i 

, I 

• I 
· ·A They would have .. another party tn. In other 

I wo.rds. I would sea a th1rd party there. 
I 

9 ~ 

I 
Q Third male? 

I 

10 ! 
I 

A Tbfrd •ale, and then 1n the early part of 

11 Deceaber when I went up there to· try. .and collect the rent 
I 

·u ! ts when I ran across the two others living there at the t1ae, 
j 

~ 1 and can I say the name? The onl1 name I know 1s Claes. 

14 1 
l 

I 
lS ! 

16 

Q 

A 

Q 

Mr. Tholand? 

Tholand was there. 

So you know Mr. Tholand livad there for a 

11 per1od dur1ng the lease, Mr. Mazza ·-

18 

19 i 10 --

201 
I 

I 

A Evidently. He was there when I went there, 

Q And Mr. Mazza lived tbere, Mr. Cook lived 

: j tbere. and a couple of other •alas may have lfved tbara7 

I A Uh-huh. Possibly. 
'28 I 

1 Q Okay. Was the rent pa14 through November of 
i 

24 I 1 981? 
I 

JS· i get 1t7 
~ 

Even though you had difficulty collectfng tt, ~1d you 
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1 1 A Yes. As I remember. I d1d. 

,.-

'--

2 1 Q So the -- At the ttme December roll e.d around 

8 tbe only thing due you was the December rent at that time? 

A December rent and da•ages to the bu11d1ng that 

1 bad been caused prior to that. 

8 Q This was something prtor to any fire or 

' lft1th·1·ng? 

a Thts ts prior to the ftre. 

9 Otay. So you bad fnspected the property and 

10 1 found they had done some damage? 
I 

u A The rear door was all -ktcked tn. It was 

11 obvtovs. 

18 Q Okay. And you wer.e cla1m1ng a hundred dollars 
I 

14 i to .. repairs for that damage; ts that correct? 
I 

u 1 A Yes. In other words, one r~ason I let it go 

~ on 1s because they said they would take care of the repairs 

17 tbe•~•lve~. and they never d1 d. 

Q Tbey acknowledged they were responsible for 

A Yes. 

Q All P1ght. And the rent was $470 fo~ December? I 

A $450 I tb1nk. 

Q $20 late charge or something? 

A Possibly, yes. 

Q It was Would 1t be accurate you made a claim 

------+--------------------------------
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1 j of $470 rent and $100 repairs 1n the civil pracedure that 
I 

z j you ••nt1oned to the Jury? 
I 
I 

s I 
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21 

A Rigbt. 

Q You •eat to see someone at the Clark's Office 

to take out a c:tv11 distress warrant• 1s- that correct·? 

A Yes. Justice of the Peace. 

Q That's the same thing as the warrant you 

••nttoned! 

A Yes. 

Q You d1d not •aan a criminal warrant. did you? 

A No. The --

~ All right. str~ How long did -- were you and 

tile p.rocas.s s~rve·r present. at the a·p·a,rtmeat the day you went 

ta there wtth the papers? 

A I gues~ a b&lf hour. . 
Q Was there anyone else present ~t that time? 

A While we ~ere there Claes Tholand --

Q Mr. Tholand? 

A -- Tholand came 1n. and the process server 

asked 11111 Okay. He was there. 

Q I ~ not ask you that. I asked you 1f there 

was an1one else there. Mr. Tholand was there? That's your 

answer? 

A Rtght. 

Q After you served -- He --
------r----------------------------------------·. 
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1 I A 

al there. 

He wasn't the~e. He walked 1n wh11e we were 

a ! Q 
I 

All right, s1 r. You sa 1 d that the. gentleman 

4 . wttb JOU was a process server. 

I 

a I 
I 

A 

Q 

R1ght. 

D1d he serve those papers on anyone to your 

, knowledge? 

8 A· He was what they call I guess papering the 

furniture or whate.ver. Anyway, he wrote up th1 s 11 st· wh1 ch I 
9 I 

10 1 be put on this furniture. and he turned to Mr. Tholand, and 

uj be said, •oo you understand what t•m do1ng7• He said, •ves. 

I think so.• Hs said. •well. let •• tell you this furniture• uj 
11 I --
14 ! Q Excuse me. I don't meaw to cut you off. 

i 

ts 1 My question is d1 d he serve anyone to your ftnowl edge? 

A No. He put it on the furniture. 

Q Then your answer is he didn't g1ve 1t to any 

A Ro. 

MR. ALLISON: Judge~ I object. He said ha was 

just discussing 1t with Mr. Tboland. 

MR. BARNES: I asked fo~ --

MR. ALLISON: When he serves something --

THE C~URT: Wait. He's on cross-examination, 

and what you're doing 1s not abjact1ng to the form 
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of the question. you're trying to explain the evidence. 

MR. ALLISON: Ho, sir. Judge. 

THE COURT: 1!11 overrule you. 

MR. ALLISONt Okay. Fine • 

BY IIR. BARKES: 

Q I'll rephrase the question for clarity. 

Did you see him hand any papers to anyone? 

A No. I didn't see hill hand any papers 

Q D1d ,you ever see him hand any papers to 

Mr. Cook? 

A No. I never saw Mr. Cook. 

Q All right. sir. You 11entioned a desk that 

.YOU saw, a particular piece that caught your aye. 

A Yes. 
. 

Q Do you of your own knowledge know who owned 

that desk? 

A No. I don't know who owned any of the furniture~ 

Q So you couldn't take any piece of furniture 

and state which of the people named or unnamed owned the 

fllrnlture? 

A No, I could not. 

Q D1d you receive any money from the insurance 

c·o•pan·y as a result of the f1 ra? 

A For the fire damage. 

----~---------------------------·------ ·--
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Q To your knowledge 

A Yes -- I didn't receive ft. no. It want right 

to the contracto~ who did the repairs. 

Q I see. Did you eventually settle with anyone 

concerning the monies owed for December? 

A Yes. The day that the case was to be heard 

on the delinquent rent. I was tn court and the James 

Cook was there w1th Tholand and the1~ attorney at the time. 

and tbey asked me would I po~tpone long enough for them to 

get· the money together, and would I be satisfied with the 

•oney that was owed me, and would I drop the case against 

tb••; and I sa1d yes. What I'm interested 1n 1s getting the 

•oney owed me, and that•a what we did. 

Q So on the c1v11 case they did come t~ court and 

they did 

A Yes, they came to court. It was postponed 

unt11 they could get the money. 

Q And they pafd you what you were owed? 

·A Yes. 

you. 

MR. BARNES: Okay. That's all I have. Thank 

MR. ALLISON:· I have nothing further. Judge. 

THE COURT: May the witness be released? 

MR. BARNES: We'd like to reserve judgment on 

that at this time. I would say no. 
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THE COURT: If you will step down and return 

to the corridor and stay there until you are either 

recalled or released. 

MR. ALLISON: Commonwea1tb· would eall ·the 

1-ndi-vfdual here from VEPCO~ 

THE BAILIFF: He hasn't been sworn yet. has he? 

MR. ALLISON: No. He hasn't been sworn. 

THE BAILIFF: Your Honor, this 1s Mr. Gregory 

Williamson. He has not been sworn in. He fs. from 

VEPCO. 

(The •1tness was duly sworn) 

-----ooo-----

GREGORY WILLIAMSON, called as a witness on behalf of 

" . tbe Commonwealth. having been first duly sworn. was examined 

n and testified as fallows: 

18 

19 DIR~CT EXAMINATION 
20 

D BY MR. ALLISON: 

please? 

Q 

A 

Q 

Would you state your name for the record, 

Gregory Williamson. I'm Supervisor for YEPCO. 

Okay. 
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HR. BARNES: Excuse me. I'm sorry. I didn't -­

THE WITNESS: Gregory Williamson. I'm Business. 

Offtce Supervisor with VEPCO. 

BY MR. ALLISON: 

Q Okay. And as part of y~ur duties with VEPCO, 

are the-y to maintain the records of the customers? 

A Yes. sfr-. Hy responsibility is. to the 

Our District Office covers the City of Vtrginfa Beach, and 

we're required to maintain records of connec~s.disconnects, 

things of that nature. 

Q Okay. And do you have those r.ecords with you 

today? 

A I have the information pertaining to --

Q Okay. And where did you gat this information 

fro•? 

A Well. basically all our information 1s kept on 

u computers and then transposed to microfiche, and I took the 

19! 1nfor•at1on from the m1cro1'1che we keep 1n our off1~e. 
i 

20! Q All rfght. And I'd like to re·fer you to 

11 j 6501 

~~~ I that 

al 
ul 

I 
I 

Atlantic Avenue. Do you have specific 1nformat1on as to 

partfcular address? 

MR. BARNES: Excuse me. I'm going to obj~ct. 

The records would be the best evidence in this 

particular matter. He's laid a foundation for being ul 
I 

~--------~'---------------------------------------------------
1 
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G. Williamson - Direct 

keeper of the records --

THE COURT: Obviously it would be the best 

evtdence. Let's hear. a little b1t more about the 

records befora we turn to the alternative. 

79 

6 IT NR. ALLISON: 

1 

8 

9 

10 i 

ul 

Q Okay. Who was the etectrtcfty registered to? 

THE COURT: That --·r thtnk that's going to the: 

. point. I'm fhterested by reason of the objection 

raised as to -- tn other words, why he doesn't have 

records here. 

u If MR. ALLISON: 

14 I 
I 

15 ! 
' 

16 : 
I 

1'7 

18 

19 

:i 
.I 

I 

Q Why don't you have records hera as to the 

•tcw-of1che'l 

A All w-ight. The records that we ma1nta1n are 

on 111crof1che. We require a viewer to provtde the 

tnformatton you might request in terms of who was at ~at 

address on a particular d~te other than the current year. 

We aa1nta1n those records on a particular address for about 

six months on our computer. and then they're transposed. 

MR. ALLISON: All right. Is that satisfactory 

at this po1nt? 

THE COURT: Well , what I want to know 1 s that 

the only record you ~matntatn, Mr. Wflliamson? 

Donn, Graham &.. lbsuciales 
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&. Williamson -·Direct SO 

THE WITNESS: Yes, sir. We don•t --As far 

as you're talking about in terms of having it on 

paper? 

THE COURT: Yes. That's what we ara a$king. 

.. ---

Do you have anything on paper for the ttme that he -~ 

counsel 1s asking in question? 

THE WITNESS: No, sir. Strictly 

.THE COURT: And why don't you? 

THE ~ITNESS: Okay. For one reason. the files 

maintained of this nature, it's more I g~ess easily 

retained -- because we retain them as far back as 

1973 by keeping them on microfiche. Wa can keep 

them tn a much smaller area. baca~se a particular 

address may change hands any number of times 1n the 

course of a year or several years. So that's the 

reason. I can get a statement of account picked up 

from those microfiche. 

THE COURT: Are you saying microfiche? 

MR. ALLISON.: That's different from micro 

THE COURT: F-i-s-h? 

THE WITNESS: F-1-c-h-e. 

THE COURT: I guess 

MR. BARNES: Sounds like a very small animal 

that lives 1n the sea. 

THE COURT: Okay. Let me proceed. ul 
I 
I ---t-, -----------------···-··-·---·----i---··· 
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G. Williamson - Direct 81 

If.you were to bring anything in wr1t1ng it 

would Just be something you woul~ copy off. the 

•1crof1che; 1s that correct? 

THE WITNESS: That's cotre~t. 

THE COURT: And so·aentally you have·1n your 

a1nd what that shows? 

THE WITNESS: That's correct. 

THE COURT: All r1gbt. I'• satisfied that th1s: 

ts the proper way of show1ng the evidence of what's 

on the microfiche. 

MR. BARNES: May 1 J~st·-- May I ask him just 

a couple questions- concerning the. foundation? 

MR. ALLISON: Certainly. I hAve no objection. 

MR. BARNES: Do you use a viewer to pull up 

information on your microfiche? Is that correct? 

THE WITNESS: That's correct. 

MR. BARNES: Do you have any type of equipment 

that operates 1n connection with that to make 

photocopies of what shows on the viewer? 

THE WITNESS: No. sir. I do not. 

MR. BARNES: Is 1t your test1aony that it is 

i•possible and that you ·all do not do 1t? Make 

capias of any records that have been transferred to 

111 c:ro f1 cha? 

THE WITNESS: Only manually. We taka the 
------+-------------------------- ------·--
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I. W111famson - Direct az: 

information from the microfiche, transpose it to a 

statement of account. and submit that. Not to my 

knowledge do we have anything other than that, as far 

as •ecbanical • 

MR. BARIES: Are you famfltar w1th the mtcroftche 

systea that most banks use? 

THE WITNESS: No, I'm not. 

THE COURT: t•m ~fsstng something. 

MR. !ARMES: Banks, savings and loans. You're 

not familiar w1th that? 

THE WIT~ESS: No. sfr. 

MR. BARNES: All right. sir. I take ft your 

testimony fs that ft would be fmpossfble for you to 

get a hard copy of any information from your system? 

TH£ WITNESS: To my knowledge 1 t wo·ul d be. 

MR. BARNES: Who fn you~ organization would 

know that? 

THE WITNESS: It would probably have to come 

from the General Accounting Department out of Richmond~ 

MR. BARKES: All ~tg~t. 

THE COURT: Basad on ·what the witness has satd, . 

I would now overrule your objectfon and have him 

testify to h1s knowledge. 

MR. BARRES: Please note our exception, Your 

Honor • 

------r----------------------------·-------·· 
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6. Williamson • D1reet 83 
----~-------------------------------· ·------

1 i BY MR. ALLISON: 
j 
I 

z I 
I. 

Q All ~ight. And would you state whose name th• 

8 l el ectr1 c1 ty was 1 n dur1 ng the no nth of December of 1981 • 
I 

, I A ·service at 6501 Atlantic Avenue, Apartment A, 

5 1 was 1 n the name of .James E. Cook through December 22 ~ 

6 , Q When you say through December 22nd, what 
I 

., 1 h•ppe-ned on that date? 
I 
I 

a I A Service was asked to be disconnected. 

•I ten1 nated. 

10 ! MR. BARNES: I doubt his records indicate that, 

uj and that would be hearsay. 

121 
121 

TH£ COURT: Well, okay. We've gone through --

and I'll tn~truct htm -- After your cross-examination --

14 i 
1s 1 

At this time I'• overruling his objection, and let me 

just suggest to you, don't state conclusions that you 
i 

Hi may find. State what the record shows. 
l 
I 

n I THE WITNESS: Yes, sir. 

18! 
i 
I 

18 II BY MR. ALL! SOft: 

• 
1 

Q I think that's exactly ~hat he did. Judge. 
! 

21 I A I stated our records 1nd1cate service was turned: 

21 I off December·: 22nd. It was not turned off by our company at 
I 

D i OUr fntent. but from SOmeone else requesting that Service be 
l 

Z4 1 turned off. 

• j Q F.1 ne. Now, you sa.y 5501 A. 
I 
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A Yes, sir. Downstairs. 

MR. ALLISON: Okay. I would have nothing 

further at this pofnt. 

THE COURT: Counsel? 

BY MR. BARNES: 

Q Did you look at the viewer for the information 

prtor to comfng here? 

A Yes. sir. 

Q You pe~sona11y did? 

A Y&s. st ... 

0 An6 what do those records show from the 

standpoint of w~en that service started? 

A My records tndtcate service was started 

September 1. 1981. 

Q ~~d. do your records show that you no 1 anger 

~iJ1~-- for service on -- after December-·22? 

A Ve send -- Our ~ecords would 1ndtcate, and 

what we do do afterwards, was sent nottces for outstanding 

btlls after depo~ft had been applied to the f1na1 b111. and 

thts carried on tnto 1982 and -·~·:_paid at some point. I 

didn't check to see when. 

Q So your records 1nd1cate. tf I understand 

COrf'ICtly 

A . Tes. s1r. 

----~--:------------------------------·--··-·--
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Q that on December 22 you ceased billing 

A We ceased --

Q applied the deposit to any amount ow1ng. 

~~d sent a .b111 for the balance? . 

A We ceased service and appl.ted tbe deposit to the 

outstanding bill. and from that point on we would send a 

notice or bill for whatever was rema1n1~g. 

Q Okay. What do yo~r records show w1th respect 

to the exact time ·or date that service was terminated? 

Fro• the point there was no electr1c1ty in the apartment? 

A As far as what time of the day it wa~ 

ter•1nated? 

Q Or what --

A I couldn•t tell you that. In fact~ the orders 

tbat we keep on file in our office would gfve the da1 and the 

person who actually did the work. 

· Q Who was that? 

A A serviceman from our operations department. 

Q Who? 

A I don't know. I'd hava to pull the records 

as far as what person or persons w•re involved as far as --

Q Do you have anything to verify it was actually 

done that day? 

A Not other than what 1s -- appears on our 

•1crof1che. I can pull that order. Tbat order 
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that order, yes. 

Q What I'm trying to gat at 1s ~hat do you look 

at on the viewer? 

A We bave a code. 

Q I know, but to show tt was actually done? 

A Otbar than the reading and tha data tbat 1t was 

dfsconnected and the codes we use that show that it was 

d1iconnectad. that's all I can tall JOV otber than having 

pulled tbe order •b1ch the serviceman works. g1v1ng his 

1ntt1als and the reAding he turned the service off with. 

Q Is there any record or way to confirm it was 

actually disconnected though? 

A Yas • 

Q What record is thai? 

A That 1s an order generated for a turn off of 

service. 

Q That 1t was turned off? 

A It goes to the field. A serviceman takes 1t, 

wrttes the reading on the -record. returns it back and it's 

keypunched into our system rendering & final bill. 

Q What was the data you received the information 

back on the ftnal reading? 

A That was the 22nd. 

Q That shows on the record? 

A Yes • 
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A 

Q 

sorry. 

D1d you take any notes on what you looked at? 

Yes. sfr. 

Do y~u have them w1th you? 

May I appro•ch th• witness. Tour Honor? 

TH£ COURT: What bastca11y -- rxeuse· me·. I'• 

MR. BARN!S: He 1 11 just look at 1t, and 1'11 

ques.t1on h1m. 

TH! WITN!SS: The notes t handed you are 

w~1ch dates -- the date we turned the service on, the 

date 1t was dfseonnect~d per the request. Mr. Cook • 

I be1feve, was the one· that requested 1t. 

Bf MR. BARnES: 

Mt. ALLISON: Uh-huh. Thank you. 

TH! WITI£SS: That's just what ·-

Q Is the terminology 10u have on the note the 

s••• terminology that's on the screen? 

A Yes. s1r • 

Q It's tba slash 0-F-F? 

A Uh-~uh. 

MR. ALLISON: Per Mr. Coot. 

~ BY MR. BARNES: 

Q What ts that?· What I'm trying to gat at. was 

--------~------------------------------------------------------ I 
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1 it ordered cut off that day or somebody actually went out and i 
i 

z cut tt off? 

8 A Yes. sfr. The request generates a turn off 

4 order. That order is then sent to ou~ operations department 

5 at whfch ttme tt goes to the field. a serviceman would work 

8 i ... f 11 1 b 
1 ~"• service, turn the serv ce off. Ha puts tt e cots or 

'I plastic inserts over the meter and puts ft back fn place, 

8 cutting the service off, renders a reading. turns that order 
i 9 I 

1 back 1nto us, and then tt•s keypunched tb~ next day into the 

ro; computer system rendering a final bill to that address. 

11 

12 

18 

14 

15 

16 

17 

18 

19 

20 

11 

Z2 

28 

u 

21 

Q That's the way it's no-rmally suppo&ed 1Dwork7 

A That's the way it works • 

Q And you pulled up the screen and d1d this? 

(Ind1cat1ng) Dfd ft say this? (Indtcating) 

A It sa1d turned the service off ~n the Z2nd 

and the amount of kilowatts and the number of days tn this 

b111tng period. 

Q In programming for the purpose of getting 

that 1nformat1on to come up 1n English on some code, easily 

interpretable, what piece of information does someone punch 

1n to get it into that machine? 

A You need an account number or address or mater 

number or a name 1n order to pull up that particular address 

or find that account. 

Q Okay • 
-------,----------------------------·--- ... --·· ---- . 
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A And then once yo~•ve done that you can enter 

into ft whatever information. change of address, name change,. 

an1 number of different things you can do. When we get a 

request for a turn off of service, we puli up the address, 

place a date in there for service to be disconnected. If 

tbere•s a forwarding address we place that in there at the 

same ·t·1ro-e, and that order is generated or 1ntt1ated from the 

co•puter printout, our copy. 

Q What· date was the order gen_erated in this 

particular matter? 

A The order generated would have been the 21st 

to go out fn the ff el d for disconnection. on the 22nd. It. 

could be the same day too. I couldn't tall you without having 

the hard copy. 

Q Can 10u tell ~om your records what date 

somebody· went out to th&apartment and actually phys1caly 

turn~d off the_s~rvtce? 

A December 22nd. 

Q And you know that from your records? 

A Yes, s1r. 

Q Because that•s the way it's norma 11 y done? 

A That's the way it's done. 

Q That's not what your records said? 

MR. ALLISON: I object to him being argumentative 

with the witness. 

Donn, Graham &. Associa'2~ 
REGISTE:~ED PROFESC310NAL ~E~~TE:RS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

EUZASETH CITY. NORTH CAROLINA 

- ·--- .. ·------
' 

47 



~ 

'-

'~ 

I 

I 
1 i 

' 
I 

2 I 
I 

8 

4 

s 

8 

'l 

8 

9 

10 

l 
Uj 

ul 
ul 
14 i 

1 

11 l 
i 

l'l 

18 

6. W1111amson - D1r~c~t~------

MR. BARNES: That's all right. 

THE COURT: I think the last statement was 

not a question. I sustain JOUr obJection to that. 

MR. BARNES: I w1tbdra• 1t~ 

90 

THE COURT: All right. Are we finished with 

Mr. Wt111amson? 

MR. ALLISON: Yes, sir, Your Honor. 

THE COURT~:. Mr. Wf111amsan, ~ou may stand down 

and 10u 11ay go. 

MR. ALLISON: Mr. Hugh Barnes. 

THE BAILIFF: Mr. Barnes has been sworn in 

prev1ous11. Your Honor. 

·----ooo-----

J. HUGH BARrJES. ca 11 ed as a witness. an beha 1 f of the 

Coa~on•ealth. having been .first duly sworn, was examined and 

tasttf1ad as fallows: 

DIRECT EXAMINATION 

u BY MR. ALLISON: 

Q State your na•e for the recar~. 

-/ --------~----------------------------------~------------------
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J. H. Barnes - Direct 9l 

A J. Hugh Barnes. 

Q And your occupation? 

A· Nationwide Insurance agent. 

Q And how long have you been so· employed? 

A Oh, I've been s.e1.11~g insurance forty years. 

Q All right. I'd like to ·dira~t your attentton 

back ·to D-ecember 22nd of 1981. Di"ct you have occasion to see. 

the defendant, Mr. Cook on that date? 

A Yes.- sir. 

Q All right. And where was that? 

A In my· home at dinner. having dinner with us. 

-Q Okay. And who else was there at that time? 

A·.- Well ,_ my wife and a. teacher that works with 

her who was escorted by Mr. Cook. 

Q All right. Did you and Mr. Cook discuss 

anything that evening about insurance? 

A Well, as the night drew on he found out I was 

1 n .the 1·ns urance bus 1 ness, and he sa 1 d he needed a renter's 

poi1cy, which I told him I'd be happy to oblige him and I 

put it under a binder that day and sent him a letter to that 

effect. 

Q Where did he tell you he was 11v1ng at that 

time? 

A I believe it was 6501 Atlantic Avenue. 

Q And that was the 22nd; 1s that correct? 

-----1------------------------------ --·· --------------
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I 
I 

1 I A That •. s correct. 
I 

d.td 2 I Q All right. Now, you have any further 
I 

8 d i s c:u.s~s· f on at that time? 

• A Well, other th-an he claimed he had an ortental 

s . -ug. and 1 told him I would be unable to bind that unless he 

6 1 got an appraisal of it, and so I was wa1ttng for the 
! 

7 appraisal of that to write the policy. 

8 Okay. A11.r1.ght. Now, you satd you had~tssued 

9 a bin~er. Wae~.td you explain· to the jury wha.t a binder 1s. 

~ 1 A Any ~gent that if he tells you you•re covered, 

n j 10u're covered; and I conffrmed thfs wfth a letter to 
I 

12 Mr. Cook for- the amount he· was covered for. 

u 

11 

16 

Q 

A 

What were you covering him for at that time? 

Well, 1t would ba h1s personal effects 1n the 

4wa111ng that he was occupying. 

Q All right. Now, that would be hfs contents. 

11 peri.od 7 

A Your furniture, h1-fi or anything else that he 

19 would 

20 

:I 

50 

Where he lived or somewhere else? 

A We 11 • at that add re s.s 1 s a 11 I know • that he 

lived at. 6501 Atlantic Avenue. 

Okay. Do you fssue binders where people live 

somewhere else and have property somewhere else? 

A No. I could not do that. 
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...... \ -------+-I----------"-·_K._ .. _B_a._r-_n_e_s_-_D_1_r_e_c_t __________ 93_· ·--· . 

1 I Had he mentfoned to you at that point that he· 

! was •ov1ng out o~ bad moved out? a ! 
I 

8 ! 

! 
, I 

A Not at that time. 

A11 right. Vhe·n dfd ·you next fle1r trom· 

1 i. Nr. Coot after thatt 

• I 
., 1 po 1 t c.y. 

! 

a I 
,I 

I 
I 

I 
10 I 

I 

A 

A 

ul A 

u I he hacf. 

1J Q 

A 

Q 

I be11eve when he brought me • check by for the 

A 11 r-1 gftt • And when was tbat? 

That was two or three days later t believe. 

Whe~ tn re1atfon to that did you see h1m next? 

When· he tn•ought me a 1 os s -- 11 s t of the 1 oss 

~t1 rfght. And that wa~ the day after the f1ra~ 

I belfeve ft was. 

All right. And what dfd he tell you at that 

ts time where he was 11v1·ng? 

17 A Nell, he said he was in the proces~ of moving. 

1s He d1d11't tell me. 

20! 

:I 
I ., 

uj 
211 

! 

Q 

A 

landlord. 

Dt-d he say why he was moving at this point? 

He was havfng some mfsunde~standfng with hfs 

Q Okay. What dtd you do w~en he presented this 

1 tst to you!· 

A Well, I ~eported ft to my company. and told 

tftea the situation. that t had issued a binder and sent them 

-----+i _____________________________ ·---------·-
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'-- I 

"--

'---/ 

1 l a cop1 of tt; and at that tt•e I had not 1ssued a poltcy. so; 
I 

2 i tb•t we could pa1 bts clat•. I bad to tssue a po11cy. so that 
I 

a : tile clat• Dtpart•eat waul c1 have 1 nu•ber to ••ke the charge 

4 •gatnst, and I tlltnk we --· 'the '1a·t•s -D~part•ent paid lata. 

1 Q Kad tbe poltcy even been tssued yet! 

6 ., A lot at tltat ttae. 

1 I Q Dtd ,.u bave oc<as1on to take this information 

a I that ••• gtvea ~ ~u by Mr. Cook and do eaythtns with 1t? 

t A llell, all I dtd was turn tt over to the ,Cla1•s 

ro Depart•ent. aad.tbey handled tt fro• then on. 

11 Q A 11 r1 g Itt. 

1J 

u· 

(A stele--bar coafe .. ence ••• 11•1d by the Court 

wftb counsel for botlt sides out of tlte.;:taeartng of the 

"I .1•1'7 and the court reporter.) 

11 ! 
I 
i 

11 j BY MR. ALLISON: 

~ i Q A11 rtgbt. I'd ltke to show you this docu•ent 
! 

18 · ancl ask you tf 101 can 1dent1 fy tt. 

20 

A 

Q 

This t s a cO.P1 of what he brought ••. yeah. 

Aad wbat are those tta•s depicted on thts as 

u far· as your knowledge of what be cla1••• to you? 

I 
A Ue11. I asked no explanatton otber tban turned 

1!81 tt over to the ·.Cla1•s Department for setth•eAt. 

~ Q A11 r1gbt. And what ts tnd1cated on th1s lt~t? 

A H1s --

---------+------------------------~------------------------
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.. 4o, 

I 
i 

: I 
I 
I 

a I 
4 

I 

6 I 
I 

, I 
8 

9 

10 I 

u 

11 

11 

--------------~-------·-- ·-- ·---- ... --

ttsel f. 

~. H. Barnes - Direct ~5 I 

. ··----- . 

MR. BARNES: I belteve it would speak for 

MR. ALLISON: All rfgh~. That's ftne. 

I .wou1 d hava.~;na ·further questions on.·.tbat. 

Co••onwealtb would tn.troctuce tbts fnta tY1denceJ 

JHE COURT: Tbts wfll be •arted as the third 

exh1bft for the Co••onwealth. 

(Marked by tbe Cou~t as Co••onwea1th 1 s £xb1b1t 

llu•ber 3) 

BT MR. ALLISON: 

Q D1d you have any further contact wtth Mr. Cook 

after he presented tllat tts.t to you on the da1 after the fire?~ 

A 

11 ; C1a1•a Depart•ent took fro• tbat. and I bel 1 eve pretty shortly: 

16 l after that 
I they settled ·-· wrote a check to ht• for his 1 oss. 

1'7 
I 

18 
I 

19 

JO 

21: 

~I of the 

• 
14 

21 

Q And that would have been issued f~o• whom? 

A Fro• the Clat•s Depart•ent. 

Q Al1 right. And wbat co•p•n1? 

A Nattonw1de· Insurance Co11pany. 

Q All right. And JOU 10urself have no knowledge 

particular data that that was 1ssued? 

A No. I do not. 

MR. ALLISON·: Okay. I wou1 d bava no further 

questions of this· witness at this point, Judge. 
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J 

1 I 

2 ! 
I 
i 

a : 

' 

d. H. Barnes - Cross 

THE COURT: Counsel? 

CROSS-EXAMlNATION 

I I' ., MR. BARNES: 

6 Q Mr. Barnes, where fs your offtce located? 

7 · A 1761 Independence Bouleva~d. Robbins Corner, 
8 V1rgtnta Beach. Ytrgtnta. 
9. Q A 11 .. 1 ght. 1:1 r. How ••ny t1•es bad Mr. Coot 

10 

ul 
been to your ho•• for dinner or any other social occasion? 

A Tbat was tbe ftrst ttme and the lat. 

u Q Tb1at b• bad only· bee• ther~ one ttme7 
18 A Yes. 
1' q The JOUnf lady be ••• escorting --
11 A 1' don't r••••ber. 
16 I 

I Q -- was it Tracy Fatrt 

1'7 I A Yeah. Tracy so•ebody. 
18 I 

I ~ She worted w1tb your wtfe? 
i 

:I 
I 

A Yes. 

Q She•s a scnool teacher? 
' 11 i 

I 21 

A (Nodded head aff1r•attve1y) 

Q Tracy ts a school teacher! 
18 

A R1 ght. 
16 Q Nas Mr. Cook fnv1ted to your home o~ Miss Fa1r7 
21 A Sba. was tnvtted. I 

j 

' i ------+--------------------------·-- -·-··--, -. --
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I 

I 
.J. H. Barnes - Cross ~~~----· 

j 

1 I 

I I 
3 I 

l 

Q 

A 

Q 

And she --

And be escorted her. 

Okay. Mr. Cook never caae to your office 

• 1-ooktng for insurance. cltd he? 

6 

A 

Q 

" 1 nsurance?· 

8 

I 
e I 

j 
i 

A 

Q 

No. he dtd not •. 

Raver called JOU. on the phone looktng for 

Did not. 

o•ay. Was I d1nner guest at your house and 

10 i later on that evening tt was brought up JOU were an insurance 
U I t• .,... ' 

Yes. 
u Do JOU r••••ber- t f you brought t t up or be 

I 

14 1 brought· 1 t up? 

11 I A Vell. being a sa1es•an. I 111agtne I brought tt 
i 
i 

16 ! up. I do ltke to l•t people know I sell. I 

1'1 
I ~- lets to be a habit over forty 1ears?· 
I 

18 I A What? i 
19 Q lets to be habft over forty years? 
20. A Rtght. I 
11 Q All rtgbt. sir. Dtd he tall you he was renting 

= 1an apart•ent? 
.I 

A That's correct. 

Q Okay. How •uch was the a•ount that he was 
11 fnsured far that you gave lt1•7 

--------~------------------------------------------------------
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,._ 
...._, 

J. H. Barnes - Cross 98 
---;--

1 

1 
i 

A I belteve tt was $8.000 that the binder covered~ 
2 Q He tndtcatad to 10u be had an o~1enta1 rug he 
8 wanted tnsured too7 

• 
s Q Dtd he ever get aroun4 to getttng you an 
6 

I 
appraisal? 

., I 

• I 
.I 

i 

A No. 

Q lever •ade a claf• for 1t ettber, dtd be? 

A lo. 
i 

10 i 

ul 
I 

Q Was -- You tssued ht• aft oral binder that ntght, 

dtdn't you? 
I 

11 A Tbat•s correct. 
18 Q In your· bust ness,. t f 70u • re s1ttfng at the 
1
' j cltnneP table and gtve hte an oral binder- at 10:00 and be suffers 

11 I a toss at 11 :oo. be's co•eredt 
I 
i 

H I A Yes. 
17 I Q Even tllougll no •oney bas paad bands and no 
18 

19 

10 

21 

I foraal poltcy has beea tssued? 
! 

i A Correct. 

Q Okay. Your word 1s good eaougb to make the 

insurance company responsible·. 

A 

Q 

Correct. 

Subsequent to that. str. d1d he -- Did you tell 
16 hta how 11uch the pre•fu• ftsf 

A No. I d1dn 1 t. I don't belteve I dtd. I think 
-/---------+--------------------------------·------------------
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d. K. Barnes - Cross -----+----------~_.:.:.,.:...._::....=..:::...:.:..:::.=......_-=...;..~=---------·--- -·-·--

1 I called h1• at b1s office an~ told him. and he brought a 

2 clteck by for the amount. 

8 Q Do you know the date that b• brought tha check 

• by ta you? 

6 

A 

Q 

lo, l clo not. 

Do 10u have any records 1n your office that 

., ·•1gbt indicate tbatt 

8 

9 

10 

11 

1J 

18 

14 

11 

16 

17 

18 

11 

10 

11 

II 

28 

u 

15 

A Yaalt. I '• su.re I clo. I have a reat ttance report 

that. I wou16 have sent 1t off. tbe cbect off. 

Q Ok11. 

BY MR .. BARNES: . ''{ ~~-
Q 

May I approach tbe witness. Your Honor? 

THE COURT: Yes .. 

I show you a docu•ent stapled together. Thera 

ar• two pages. One purports to be the front of a check, and 

the other 1s the back of that check. Can you fdentffy that, 

sfrf 

A It's aade out to Hugb Barn••· lat1onw1de 

Insurance, $51 for renter's tnsuranca policy. 

q Did you endorse tbe bact of that check? 

A Yell. I'd say •Y secretary d1d. 

q Does that loot 11ke her handwriting? 

A Ub-buh. 

Q Is that her bandwr1ttng? 
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10 I 
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I 
I 
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I 
I 

15 l 
~ 

16 1 

17 

18 

19 

20 

Z1 

22 

·' M 

II , ... _ 
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J. H. Barnes - Cross lOO. 

A I believe so. 

Q Do 10u see a date sta•ped on the back sbow1ng 

deposit date of that cbeck? 

A I don't ••• -- It cltare~ Central Ftdeltty 

-- See. when the1 ••de· 1 t out· to •• I endorsed 1 t and made 1 t ~ 
p171ble to Nat1onwtda Insurance Co•panr and sent tt to 

~cbtiurg, Y1rgtn1a, and they endorsed tt at Central F1de1tty 

on Januarr 1Zth. 

Q 

A 

Q 

••• • date? 

A 

Q 

A 

q,_. 

A 

Q 

A 

Q 

A 

Q 

A 

daauary 12. 19827-

Tbat's whea tt cleared tbe bank. 

All rtght. On the front of tbe check do you 

1/2. 

1/Zf 

lat • 81 here. 

Okay. Is there a sta•ped date on tt? 

lot January 2. 1982. 

Do you.sta•p checks received in your office? 

(Shook head negatively) 

Do you have any 1dea how that go~ tn there? 

Co••• fro• tbe ho•• office. 

He•• office! 

Lynchburg. 

MR. BARNES: All right. st~. 

Your Honor. t•d 11ke --

Donn, Graham &. Associates 
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1 I 
2 

8 

• 
I 

6 

., 
8 

9 

I 

10 ; 
I 

11 I 

1J 

11 

14 1 
! 

15 ! 
I 

16 I 

I 
17 I 

I 
18 I 

I 
I 
1 

19 I 
1 

·I 
J1 I 

21 

Z8 

u 

II 

_./ 

.....J--------·----·--·---. --·--·-·--· ··- ··-

I 
I 
I. 

~~ K. Barnes - Cross 101 i 

A Oh, that's the date they received tt. 

MR. BARMES: L1ke to introduce that as 

Defendant' 1 Exlt1 b1 t l. · 
.... 

BY MR. SARlES: 

Q Had the coaapany already been notified of the 

1 oss when ·they accepted . .- this- check? 

--·---

I • 
i 

' 

A Yell. I'll say tb1s: that tbe •tnute Mr. Cook 

gave •• the aottce of loss I not1f1ed tbe•. 

Q And there wasn't anything unusual about your 

accepting· the prt•·1u• a·fter the lois?· 

·A (Sbaot head negatively) 

~ Answer 1s no? 

A No. s1r. 

Q OkaJ. Dtd you tell Mr. Cook on the night of 

the d1nner party tbat you would need the check in order to 

tssae the poltcy? 

A I told bta I would need tbe check. but ha'd 

baYe coverage and I wo•ld call the• aad tell thea the amount. 

Q Would you have given ht• tbe poltcy 1tself. 

t~ough. unless he gave yau the check! 

A lo. I wouldn•t have tssued the policy until 

I got the chec-k. 
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1 

I 
2 I 

! 
8 

• 
I 

6 

., I 

8 

~~ H~ Barnes - Cross 

Q Okay. So until be paid you he'd have 1 binder,; 

but no poltc1 of insurance? 

A 

would ..... 
Q 

sllowed you .. ,.......,.,.,.,, 
A 

O~ay. The binder t s. good for ten days, and I 

to cancel- the binder or either tssue the po lt.cy • 

I see. Now. o• the sbeet of paper Mr. Alltson 

dtd you recefve that pfece of paper from Mr. Cook . 

He dettvered it to •• personally. 
.·I Q Your Hoaor. I belt••• I'• referring to 
10 Co••onwealtll's Exhtbtt 3. 

u At the bottoe of that docu•ent. tt states that 

·a f·n addition to the 1tHs that are 1 tsted·. 1 through 14, --

11 -at tile bo'tto• there's. •· sent•nce cnt so -- •atsstng ar• two 
I . 

14 / rffles. a twenty-two gauge rffle· and case. and one twelve-

u ; gauge Re•tngton Pu•p.• Row. those are 11sted as atsstng. 
! 1al Dfd he sa,y an,ythfng to you about that? 

! 
11 I 
18 i 

11 

20 

11· 

II 

, I· 

M 

II 

A If tt•s on that paper, he mentioned it. 

Q You don't recall any ~ther discussion other 

than tbe paper? 

A I told h1• I would turn it over to the Cla1•s 

Depart•ent and they would contact b1•. which they contacted 

b1a and paid h1•. 

Q · Okay. Do you ha•• a copy of the let.ter th·at 

10• sent to Mr. Cook confirming the btndert 

A I have 1 t -t~. ray off1.ce. ., 
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I 
1 ! 

2 

I 

6 

Q 

A 

~. H. Barnes - Cross 

~u dtdn•t bring tt here today! 

(Shook head negatively) 

MR. BARNES: That's all I have. Your Honor. 

THE COURT: All. right. The photostat of the 

· check as offered by the defendant I bava 11arked· as 

Defendant's Exbtb1t A. 
I 

T I 
8 

(Marked by the Court as Defendant's Exh1b1t A) 

.THE COURT: All right. Mr. Barnes. 

9 MR. ALLISON: I baye a couple •ore questions, 

10 1 

ul 

u 

1J 

. .Judge. 

REDIRECT EXAMINATlOH 

u I IT MR. ALLISON! 

u ! Q Mr. Barnes. d1d you bave an1 problem with 

H 1 thts particular -- collecting this particular check fro• 

17 Mr. Cook? 

1S 

19 

A No. I don't-- I can't recall. Seems ltke 

to •• be •ailed •• one. and if l re•e•ber the f1'rst check 

was lo•t tn tbe ma11. and then he personally brought that 

cbact by •.. E.belteve that's correct. 

Q That's what be told yoa; 1s tbat r1gbt7 

A R1ght. 

Q 

A 

Okay. And that's ~hy be delivered th1a one? 

Yes .• 
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104 J. H~ Barnes - Redirect r-..... ------+--------------------------------·- ···-- --
"·-- .. 

..._. 

.. __ ,. 

1 Q On January 2nd after the fire had already 

z I oc:curred? 

a A Well. 1f he hadn't brought a cbeck 1t would 

4 have been covered. 

I 

9 

10 

11 

14 

15 
I 

:: I 

181 

Q 

A 

A 

Q 

BY MR. BARNES: 

Because· 1011 at tllat pofat bound htat· 

Right. 

I'• nat aware be 11Yed at the Ra•ada. 

But if be was. yoa cou..ld not bind b1• at that 

1 would aot have. 

MR·. ALLlSOR: I would liave noth1 ng furtber-. 

RECROSS~ EXAMINATION 

Q But t f h·1 s res 1 dance was 6501 At1 ant1 c Avenue 

~ and be was te•parar11y sta1t•g somewbera elsa 10~ could btnd 

10 b1•? 

A 

Q 

As long as be was 11wtng at 6501. 

You don't lose your insurance becaus• you 

check tnto a sotel for a while. da you? 

lo • 

-----~----------~------------------------------;--
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""-

REDIRECT EXAMINATION 

·a ! BY MR. ALLISON: 

' I Q U tbere ci::s a dtstress warrant already fisued, 

s I for that. partfcular res-tclen-ce-, 

•!•to tbat? 

wbat would. be· your position 

, . A Well, I think you•ra reaching foray dectston 

a Ptgbt now. I -- You kaow. I --

9 Q Vould 101 bave bound hf•? 

w I A If I had known any kind of warrant was tssued 

u I I wouldn •t wrtte any 1ndfv1dua1 a policy. • 

1J 

1J 

14 

I 
11 I 

11 I 
I 
I 

17 I 

Q 

A 

1B j I·Y MR. BARNES: 

On D•c••ber 22n4t 

R-1 ght. 

MR. ALL I"SOI :. Notlt1 ng· furth·e,.. 

RECROSS EXAMINATIOH 

11 I Q Dtd. 141u ask ht• t f he was aware o-f· any 
I 

00 
1 dfstress warrants? 
I 

J1 I A_ 

211 
I 

•I 
Q 

A 

Q 

A 

No- .. str. 

Not the tfnd of thing tbat comes up. fs tt? 

lut I was not aware of ft. 

B~t you didn't ask him about 1t? 

Dtdn't ask h1• •. · 

./ ------+-----------------------------
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1 

3 

s 

Q 

A 

Q 

J. H. Barnes - Recross 106. 

He d1dn 1 t tell you tbere wasn'tf 

Ho. 

Dtd you bave any knowledge that be even fcne.w 

' .tbere was one at tbat t1•ef 

5 

8 

A 

Q 

I had no knowledge of an1 warrant. 

In· .rour bus.1ness. 1f JOWre going to pay on a 

7 I clat•· and there 1s 1 1ten o_. lev1 against the property, 

a I doesa•t the insurance co•pany bava to d2scharge the ltan and 

• tban pay the balance to tbe pol1c7bolder? 
10 

11 

11 

14 

11 

18 I 
I 

1'7 I 

I 
1S I 

I 

u 

20 

Ill 
II, 

i 

211 

14 

21 

A 

MR .. ALLI'SOH: I have so•e.body to estab11sh that.i 

BY MR. BARIESt 

Q That's not your area? 

A lo. s1r. 

MR. BARNES: Thank you very much. 

THE COURT: You ••1 step down and be released, 

MR. BARNES: Your Honor. as far as rtlt.s1ng 

ht• .. we would 1 t ke to ·preserve Judgment unt11 the· end 

of tile case. 

NR. ALLISON: Well, Tour Honor. tt•s 3:00. 

THE COURT: Just a s~cand. Let me do something.; 

(A s 1 de-bar con-ference was hal d by the Court 
------r---------~---------------------- .. ------ . 
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1 

I 

8 

' 
I I 

'I ., 
8 

9 

10 

l07 ..... 

w1tb counsel for both sides out of the hearing of 

the jury and the court reporter.) 

THE COURT: Sar7, while he's doing that, who 

.would 10u have next? 

NR. ALLISOR: Ltautenant Fahrig. 

THE BAILIF': Your Honor. Lteutattant Fahrlg 

was sworn 1n earlier • 

-----ooo-----

u 

11 

11 

· FRANK FAHRIG, called as a witness an behalf of the 

Co11110awealth, having been first dul1 sworn, was exa111ned and 

tas.tffted as follows: 

t• 
a DIRECT EXAMINATION 

16 1 

i 8 I 0 1'7 I y MR • ALL s N : 

1B Q Would you state your na11e for tlie racord. 

18 A Lieutenant Frank Fahrig. Y1rgtn1a Beach Ftre 

Z1 Q Al~ right. And how long have you been so 

21 ••P1oyedt 

A Ten and a half years. 

~ Q All right. I'd ltt• to dfrect your attention 

u back to Dece•ber 27tb of 1981. Did you have occasion to 

------+--------------------------- -----· --
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e. 1 ~bat. you r.espondedt 

'I 

8 

A 

o· 
Shortly after 9:00. 

All rtgbt. You responded yourself pers-onally; 

9 1 ts that correct! 

10 

·11 

11 

11 

. 14 

11 

16 

11 

1S 

1J 

• 
11 

II 

II 

14 
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A Yes. sir. That's co .. rect. 

Q All right. And what df4 you observe when you 

arrtved7 

A- We arrived ••Atbe~sc•n• of a two-story· 

apa.rt•ent bu11dtng- wtth s110ke coatng· out of the downstairs 

windows and ltgbt s•oke co•tng out of the upstairs windows. 

Ve gatned entry through the front door of the butld1ng and 
' 

searched the downstairs floor extinguishing a f1re tn a 

sof& tn tbe 11v1ng roo• portion of the downstairs apart•ent. 

We had smoke da•age and heat damage to the top apartment too. 

Q. All ~lg,ltt. I • d 1 t ka to show you tht s. pllotographi 

and ask yoa 1f you can 1dent1fy tt. 

k Tes. str. That's the sofa that was on ftre. 

MR. ALLISON: All right. Co•eonwealth would 

tatroduce this pbotograph tnto evidence. 

THE COURT: All r1gbt. This wfll be marked as 

···---·--···· 
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F. Far~1s - Direct 109 
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1 

.._,· 

1 I 

z 

8 

' 

Commonwealth's Exh1bft 4. 

( Mark.ed by the· co·urt as Commonwea 1 th t s Exh1 bit 

Number .4) 

I Bf MR·. ALLISON·: 

6 Q D1d you observe any occupants tn the bu1ld1ng 

., at that time? 

8 

I 

10 1 

11 

11 

11 

A· No. sfr. We searched the downstairs flaor and .... 
upstairs floor and found no occupants. 

Q All right. Dtd you have occasion to proceed 

through the entire apartment? 

A 

Q 

Yes, s1r, t did. 

·And wbat dfd you observe about the different 

rooms, if anything? 

~I A There was some-- There was a mattres~·in the 
I 

18 I hallway and· a sofa at the south end of the hallwa-y that had 
1'1 

1S 

1J 

Z1 

a lot of heat d·amage through the building on th-e first floor. 

Q All right. And you were the first unit to 

respond; 1s that correct?· 

A 

Q 

the ftre? 

A 

Wa were the ftrst arriving unit on tbe scene. 

All right. And you were able to extinguish 

Yes, sir. 

fiR. ALLISON: l would have nothtng fu.rther. 
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8 BY MR. BARNES: 

F. Farris- Cross. 

CROSS-EXAMINATION 

. I 
! 

I 

• . q· . ; 

Approximately h•w long d.t_d 1t take to ext1ngu1sti 
! 

s the ftra? 

a A 

7 .. Q 

a A 

t Q 

Fraa the beg1nntng to the end? 

Yes. str. 

A lfttle over an houP. 

. Do you have· any photo·graphs of the --

10 I You sa1 heat dama ga, 

11 

11 

MR. ALLISOR: Ve've got all of these here. 

MR. BARNES: Ma1 I take a look? 

I 

11 MR. ALLISON: These are tbe ones you • ve already ~ 

14 seen. 
11 

18 I ~y MR. BARNES: 

17 Q The pboto you were just sbown that showed the 
18 sofa or fr•••· how aauch of the apartment had damage 11ke tbat7 
11 

• 

A That was the only portion of 1t. It had some 

~eat da•age from where the •attress that was 1n the hallway 

leaning up against the wall had ••lted. Of cours•. the wall, 

IOU can see behind that sofa 1t had some damage to the 

plasterboard that was on the wall. 

Q Did you notice anything peculiar about tbe 

front door? 

---------+----------------------------------------------------------~--
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1 

8 

A 

the deadlock. 

Q 

A 

r. Farris - Cross 

There was a key on the 1ns1de of.the door fn 

It was on the tnsf.de or the outside? 

1 re•••ber tbere- wa.s a key f n the door. Can • t 

5 r••••ber exactly w"1ch ·wa.y 1t wa.s. 

Q All right. str. Are tbere stairs leading up 

, to that door? 

a I A No • s 1 r • 

t Q There are no stafrs? 

10 I A 

11 Q 

u to the door·!· 

14 

15 

A 

ct 

Mayb• a stoop comtng fro• the outs1d&. Not 

There• s a stoop you have to step u.p on to get 

Rtgbt. 

Was there anythf ng otbar tb.an heat daaaage· to 

1e j the· floor above? 
i 

n · A Smoke daaage. 

18 

11 

Q 

A 

Smoke? 

A ltttl• bft of beat up there. A lot of smoke 

20 ta the upstairs, beca·use of the sta1rwa11 where- ft went up. 

MR. BARNES: That•s all I have. Thaak you. 

THE COURT: All right. 

MR. ALLISON: I would have nothing furthe~ of 

tbts witness, You~ Honor. 

THE COURT: All right. You •ay step dawn, and 

j· 
I 

~--------~----------------------------------------------------------~--
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• 
10 
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you ••.v go. 

I think, Gary. you know --

MR. ALLISON: I'• looking at •Y witnesses, and 

. I 
I 

1 

I '·• trying to gauge tlte t.fae • and that • s exactly what 1 

l'a try1itg to do at thfs point. Let •• call a short 

witness. It's go1at to be a little out of order, but 

let •• call Elke Berry at this point. Elke Ba~ry • 

THE BAILIFF: Miss Elke Berry bas been sworn 

t• earlter. Youp Honor • 

-----ooo-----

ELKE BERRY, called as a w1·tness·· on beba 1 f o.f the. 

1• Co•aonweal tit. bavfng been f1rst clu.l.r sworn. was examined and 

11 test1 f1ed as follows: 

18 

DIRECT EXAMINATION 

BY MR. ALLISON: 

Q Would you state your na•• for the record, pleasa. 

A El ke Berry. 

Q All r1gbt. And you reside in Rtchmond; 1s 

tltat correct? 

A flow. 

Q I want to d1rect your attention back to 
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1 Decembe~ of 1981. Where were you restdfng at that timet 

A In Vtrgtnta Beach. 

a Q All rftht. And what was the address at the 

location where you resided? 

s A 5501 Atlantic ~venue~ 

8 Q A11 right. Dtd 10u 11ve in the upstairs or 

'I downstairs? 

8 Upstairs. 

9 A11 rfght. And who lived downstairs? 

10 

A 

Q 

A Ja•es Cook; Claes Tholand~ I think hts last name 

u was; and M1 cbael Mazza. 

11 to411? 

14 A 

18 

l'l 

Q 

A 

Q 

All right. Is ~ases Cook tn the courtroo• 

Yes. be ts. 

All r1gbt. Would you potnt hta out? 

He's right there. 

All' r1ght. Let the recoM 1ndtcate she's 

u 1ndtcated the defendant. 

D I'd ltke to show you a photograph and ask you 

m ff 10u caa tdent1fy ft. 

u Mou1d you state what that depicts. 

A 

Q 

A 

Tlafs fs •1 sofa. the one that ~a•es bor .. owed. 

All right. And who owned 1t7 

Well, it was •Y sofa. 

MR. ALLISON:· All right. Co811onwealth would 
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introduce this document tnto evidence. 

THE CQURTt All rtght. sir. It w111 be the 

Co•monwaalth•s Exbtbtt Number 5. 

(Marked by the Court as Com•onwealtb's Exhfbtt 

lu•b•r 5) 

BY MR·. ALL! SOH: 

Q D1d Mr. Cook ever pay you for thfs sofa? 

A rto. 

Q All right. At this point have you been 

compensated whatsoever far ft? 

A 

Q 

A 

Q 

A 

Q 

A· 

Q 

tJtfs •oney 

couchf 

A 

for tt. 

Q 

A 

he 

I ba.ven 't se•-n hts s 1 nca before the ft re. 

All r1gbt. Whe-re.·were you du.rfng the ffre! 

Key Vest. 

You were fn Ftortda at that ttme! 

Uh-huh. 

Tour-apartment was unoccupied at that tt•e? 

Yes, str. 

All rfght. Did you authort·ze Mr. Coot to keep 

recetv•d froa Nationwide as to thts particular 

I dtdn't know anything about bfm recefYfng mone~ 

On JOU~ ~ouch? Is that correct? 

Yell. it 1s my sofa. It was. 
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1 

I 

a 

' 
I 

6 

, 
8 

9 

10 

u 

u 

11 

1' 

11 

t6 I 
I 

1'1 

18 

19 

Q I would have --

MR. BARNES: Objection at this time. It 

hasn't been established what he received money for. 

MR. ALLISONr I'• going to establtsb that. 

THE COURT: As 1t co•es now. I would. overrule 

tt; and you've ftnfsbed wfth thfs wttness? 

MR. ALLISON: Yes, s1r. 

THE COURT: Counself 

CROSS-EXAMINATION 

lJ NR. BARNES: 

Q Ms. lerry. how lonr bad you ltvecl upstairs tn 

tha.t apart•ent? 6501? 

A Septe•ber. 

Q Of 1181? 

A 1981, yeah. 

Q Tov tast1f1ed earlier you loaned the sofa --

A Well, tt was st&nd1ng out fn the rain, and he 

• said. •can I usa tt•; and I satd. •veah.• 

D q 

A 

q 

A 

Q 

You waran't using tt at all? 

l couldn't get ft tn •Y apartment. 

So ft was outstde exposed to the ele•ents? 

Tes. 

And be asked you tf he could use tt? 

-/---------+--------------------------------------------------
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E. Berry -Cro-ss~: .... fl&· 
--------~------------------------------------------------------

1 

I 

8 

A 

Q 

A 

Yes. sir. 

What plans dtcl .YOU· have for it 1n the. rain! 

I suppose I could have eventually mov•d tt 

• back to Rtcb•ond or left tt standing out thereo 

I Q 

e to use ft? 

'I 

8 

A 

Q 

t w1 til you?· 

10 l 

u 

11 

A 

Q 

A 

q 

So you tat hi• use tt. and be bad permission 

Yes. 

And 1t was tn bfs apart•ent and that was okay 

Yes, str. 

Have you seea hfm since the f1re7 

No. I haven•t. 

Dtd you eyer· check 1n your mailbox for anything 

u after the fire oecurred or dtd yo~ go back tbere? 

11 

11 year .. 

1'1 

18 

11 

A 

Q 

A 

Q 

A 

Q 

• MP. Coot? 

A 

Q 

Yes. I ltved there until September of thfs 

Okay. At 6501? 

Yes. 

Unttl September of 1982? 

R1gbt. 

Have you actually had any contact wfth 

Ro. 

Okay. D1d you ever rece1ve any communication 

f1'oe btm that. he wanted to talk to you about asak1ng 
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9 

10 
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18 
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11 I 
I 

18 ! 
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11 I 
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II 

restitution on the sofa? 

A r haven't seen anyone that's a frtend of hts. 

Haven't had an1 contact with h1•. 

Q D1d JOU tnow ·where ,.,. .. Cook was 1 t·vtng! 

A I heard be was ltvtng tn Rfcbaond. I beard 

be ••• 11vtng at tbe beach. 

Q Otay. Dtd JOU ever tell bt• where you were 

ltvtnt or an7thfng of tbat nature? 

A lo. 

MR. BARJI!St T!lat•s· a11 I have. Thank you. 

MR. ALLISOIIt I would baYa-.notlltiJg"further of 

tbts witness. dudge. 

THE COURT: A1.1 r1gtat. Ita;)' tbe wit11ess be 

Feleased? 

MR. ALLISOJI: Yes •· s1r. 

THE COURT: You ma~ stan~ down. ••'••· and 

be nleased~ 

THE VITN!SS: Thank you. 

MR. ALLISOIC:. ductg.e • t tht nk that 1 1 my on1 y 

sttort witness of tbe da-y. The others are going to 

require a 1ttt1e b1t longer period If ttae. and then 

there's going to be cross-exam1natfon on the part of 

the defense. 

THE COURTz All r1gbt. Judgtng fros what 

Mr~ Allison has said then, I Jrobably am to1ng to usa 
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E. Berr - &t79~s.. 1l8 
-----+-----------__:;;_:_....;;;....,;;~~-~----------·--·--

thi& time to go on and recess the case. 

Do you all have any objections? 

MR. BARNES: No. str. Not at all. 

THE COURT: Now, ladies and gentlemen of the 

jur7. you recognize fro• what I've sa1d earlier 

that l have 1nd1cated because of some ather function 

that was gofng to be held fn tbe courtroo• that we 
I 

·wou.l d tyay to recess around 3:30, ancl based on what has ; 

just been s1fd we wttl recess at th1s t1••· 

Let me briefly reiterate my instructions to 

you that yo~ should not place yourself 1n a pos1tton 

wbere you should hear anything concerning thts case 
. 

otbe .. than wha-t comes to you by way of the w1 tness 

stand. what ts safd and done here fn the courtroom~ 

and rather than pick out each partfcula~ thing -­

and I don't want you to do that ff you know what 

yoa aren't to lfsten to. Please adjust your schedule 

so that you -- Now, I can't tell you I saw anyope fn 

the courtroom who appeared to be a ~eporter. I don't 

know them that well, and tf the~• was one I don•t know 

of tt; but guard against any news med1a reports of 

thts particular event. 

Now. gentlemen, 1s there any desire or request 

o~ reason for us to start.ather than at 10:00 tn the 

morning? 
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MR. ALLISON: Whatever the Court destres. Your 

Honor. 

MR. BARNES: We're flexible. 

THE COURT1 All r1ght. sir. Then we'll 

presu•e t~ start again at 10:00. 

Raw. let •• sugges.t what I want you to do. 

When you arrive tomorrow, do not go fnto your Jury 

asse•bly room. I'm a-ssuming that you know- what that 

ts. I dtdn•t tell you about tt. but you have a place 

back here where you were located th1s morning. Do 

not go there. Come directly tnto the courtroom, and 

as r tnstructad you, do not stay· in the courtroom 

proper. but go tnto your jury roo.11 unt11 we start. 

At this ttae I know of no reason why we 

sbouldn•t be able to start promptly at 10:00. 

Now. with respe~t to 6501 Atlantfc Avenue, do 

an1 of·you llve 1n the north end so that you have 

to go by that particular tntersectfon? 

Hone of you do. Fine. Then do.n •t aut of 

cur1osfty go by there. I was going to tell you not 

to go th•t way 11 you do. So don't get curious and 

go there. Don•t go to the scene. Leave that to what 

you hear in tha courtroom. 

I don't know of any other tnstrutton·s othe .. 

than drive safely and return tomorrow • 
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-- ··- ·- __ J ~-o. ···-· --

Do you have any questions of the Court before 

I release you for the evening? 

All r1ght. You might remem~er ft 1s the 

general concensus that we sho~ld f1n1sh by 5:00 

tomorPow; and t t we do not, 1 n all probability your 

case would carry over to Monday; and I cannot be 

accurate wben we•re dealtng w1th hu•an beings. Of 

course, counsel has given •• their best estimates, but\ 

antt1 you f1n~ out differently, I would allocate ttme 

so that you wouid expect to get out by 5:00. If the 

case fs turned over to you by then, then you can 

deliberate. If not. then it w11l be carried over 

unt11 Monday. So please make 10ur schedules available 

tor that date. 

Mr. Ba111ff. 

(The jury was excluded fl'om the courtroom) 

THE COURT: All right. The jury has gone. 

Stand in recess. and I would 11ke to start promptly 

at 10:00 tf we can. 

(Tba court adjourned at 3:35p.m •• December 9, 

1982. until 10:00 a.m., December 10, 1982.) · 

-----ooo-----

* * * 
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THE COURT: How, ladies and gentlemen of-the_ 

jury. I had told you I would ltte.to start promptly 

at 10:00. It's not promptly 10:00. but Friday ts 

normally a motion day on wh1ch we don•t have jury 

tr1a1. We d1d not start them but continued them. 

and there have been some cases that had been assigned 

to other judges that I h~ve to hear. so I've been 

trying to do something with those whfle I'm supposed 

t~ be dotng something with 1ou:a11. So •aybe during 

tbe cau~~~ of thfs trial I'll take a break between 

some of the witnesses or so and talk to the 

gentle•en. 

No~. we'll go ahead, but that's tha reason we 

d1dn'·t start promptly. Nfce to see you all here again~ 

Now. Mr. A111son. 

M~. ALLISON: Com•onwealth would have 

Mr. Tlloland. 

MI. BARNES: Just before r start. Your Honor, 

I dfdn't see anythtng that anybody could see. I 

don't think thare was any report abo~t this matter. 

but I asked this court to ask the jury 

THE COURT: Oh. 

MR. BARNES: If they heard anything about the 

case. 

THE COURT: I don't normally do that, but I'd 
i --- .. ------ ·--. 
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be glad to. 

Did any of you see, read, hear -- This 1s what 

MR. BARNES: Yes. 

THE COURT: --or gain any.knowledge of the 

case that we•re trying since you left tha court 

· yesterday? 

All r1 ght. 

THE BAILIFF: Your Honor .. Mr·. Tboland was 

sworft 1n yesterday. 

THE COURT: All right. 

Mr. Tholand. the oath you took yesterday will 

goy ern you. in you.,. tes:tfmony today. 

TH! ti·ITtCESS: Yes, s 1r. 

-----ooo-----

18 ~JAES GUNTHER THOLAND, called as a witness .on behalf 

19 of the Com•onweal th. having been first d·uly sworn, was 

20 e·xam1ned ancl testified as follows: 

21 

28 

u BY MR. AUISON: 

Q 

82 

DIRECT EXAMiNATION 

Would you state your nama for the record. 
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I 
1 ! A Claes Gunther Tholand. 

I 
2 1 q And. Mr. Tbotand. I'd 1tke to direct your 

! 

s : attention back to llove•ber of 1981. Hbere were you residing 

, j at tllat tt•e? 

6 : 

T I 

i 
8 i 

I 

, I 
I 

I 
10 ; 

I 
111 

11 

that 

A 

Q 

t1•e7 

A 

Q 

A 

Q 

A 

Q 

At 14tb and Atlaottc Streets 1n ~trg1nta Beach. 

All rtgbt. Aftd who wert you residing wttb at 

d•••• Cook. 
All rtght. 

And M1cbae1 Mazza. 

All right. Vbea dfd Nr. Mazza move out? 

I beltev• towards the 1ad of Noveaber. 

A:11 rt gbt. Now. were JOU l t v1 ng there t n 

14 l 
j 

Dece•berf 
I 

15 : A Yes. I was. 

I 16 l Q And dtd you have occasion to •ove out 
i 
I 

17 j approxf•ately December 13tb? ---

18 A I '• .not exactl.v sur•. but ft was a couple of. 
I 

: 
11 i ••eks be fora Chrf st•as. 1•s. 

i 
201 

i 
I 

u 1 and 

Dl 
l 

28 l 1t 
I 
I 

"I 
ul 

I 

Q A11 right. I'd ltke to sbow you tbfs check 

see· f f 10u can 1 dantt fy that.· 

A Well. ft ta a check by dames Cook. You showed 

to •• •arlter. but really I can't 1dent1fy 1t. 

Q Are these the. clat'es7 

A Yes. 

j 
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1 I 

2 I 
8 ' 

~ 

$1 
& I 

T I 

8 

9 I 
I 

10 i 
111 

I 
12 

18 

1~ ! 
I 

lS 

16 
l 
I 
' 17 I•' 
! 

18 j 

I 

MR. 

THE COURT: All r1ght. 

MR. ALLISON: I show thts to counsel, Your 

Honor. 

(SIIown to Mr. larn•s) 

MI. BARNES: You-r Honor, at thts potnt the 

defense wtlt stipulate that tile date they •oved into 

tbe Ra•ada Inn ts Dece•ber 13th of 1981. 

THE COURT: All rt gtat.. Meabers of the jury. 

wftare there ts a sttpu1atton tlten ottaer test1•ony by 

witnesses 1s not necessary to prove tbat particular 

fact. So tt 1s stipulated by counsel tbet December 13. · 

1981, ts tbe date-- tbat who •oved wbere? 

11. ALLISON: That • s tbe.· date tha·t the defendant. 

and Mr. Tboland •owed tnto tbe Ra•ada Inn. 

THE COURT: All rtgbt. 

ALLISON: 

Q Now. let's ••pltfy on tbat a 11tt1a bft •ore. 

u IDtd be'h of ¥OU •ove tnto the sa•• roo•? 

m I A At tbe Ramada Inn? Yes. 

u I q And what roo• nuaber was that! 

21 I A 1 oo. 
I 

• l Q All right. a14 there co•• an occasion when 

u l1ou. Mr. Thol and, ha-.d occasion to go bact to where you were 

zs [nst41ng before tltat wttlt Mr. Cook on tile 17th of Dece•ber7 ' 

-------+-------------------------· --··---!--
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e. I. Tboland - Direct 128 

1 I 
I 

z I date. 
I 
I 

s I 

A I don't recall the 17th being a particular 

Ve went bact several ti•es to gather our belongings. 

Q Dtd you have occastoa to see Mr. Os•ond there 

., one of those days wtth a process server? 

5 

6 I 

7 placet· 

A 

Q 

Yes. 

All right. Had you already •oved out of this 

8 A · II• bad •ovecl· out of t!le Atl anttc Avenue· 

10 I 
I 
I 

11 1 there! 
I 

Q 

A 

All rtght. What happened there whfle yau were 

On the day that Mr. Osaond's -- They were 

11 ltst1ng certain tte•s of ou .. be·long1ngs because we were tn 

t• 
1 
arrears on the rent. A 1 t·en was be1ng· put on so•• of our 

1s l bel ongt ngs. 

16 All right. When did you notify Mr. Cook that 

n this had happened? 

18 A Later on that day. 

Q That sa•• da1? 

A I'• sure. 

Q All right. Di4 N~. Cook say anything to yo·"· 

at that potnt? 
28' A Well. no. but I tbtnk neither of us were 
14 partt•ularly surprised. that thts hacl happened. 

I -

u I Q All right. Were you in tbe process of taking 
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I 

129 

1 I 
I 

1te•s out of there afterwards? 

2 A Yes. 

3 Q All rtght. 

' 
I 

MR. BARNES: Excuse ·••• Your Hono~. Miy we 

approach t~e bench for· just a •oment? 

6 

'1 

8 

9 
I 

10 l 
I 
: 

THI COURT: Uh-hab. 

(A aide-bar conference was held by the 

Court with counsel for beth stdes oat af tha bearing 

o~ the jury and the court reporter.) 

11 I BY MR. ALLISON: 
i 

~ I Q All right. Mr. Tboland. I want to dtrect 

11 1 JOur- att•ntion to tile nt gbt e.f Dec .. ber 27, 1981. D1d 
I. 

1• ! Jlr·. Coot leave your raotel roo• that night? I 
I 

11 ! A If ••'re talking about Sunday night, the night 
' 

H ! of the ftre, then yes. 
i 

17 I 

I . All rt ght. And approx1•ataly what tt•a did he 
I 

18 ' leave? 

19 A I can't be absolutely certain. I can say with 

m certainty that 1t was dark. Beyond tbat 

:I 
I 

al 

Q 

A 

Q 

It was night ttma? 

It was night tt••· 

Okay. And .w.bat tt•• approximately was. tt·. that 

u 10u saw ht• leave? 

86 

MR. BARNES: Excuse ••· I belfeve he's already 
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I 
I 

1 I 

~ I 
I 

s I 

answered that. 

MR. ALLISOI: No. he hasn't. 

THE COURT: Just 1 second. Let •• hear the 

objection. 

MR. BARNES: He's been asked that question 

. I 

6 ; once. and be said he co"ldn't· be sure. He said 1t was . 

'1 

•j 
9 I 

' 
10 1 

dark. 

THE COURT: I believe that was his answer. 

MR. ALLISON: All right. 

11 BY MR. ALLISON: 

Q Approxt•ately •hat t1•e was tt? 

18 I '• a:sk1ng b1·• aa a:pprox111ate tt••· 
I 

THE COURT: I thought be gave you an answer 14 l 
! 

' ~ ! that be had no idea of the t1•• except tt was dark. 

16 ~ 

1'1 I 

lSi 
191 

201 
! 

BY MR. ALLISON: 

Q What ts your estt•ate of the t1•e? 

MR. BARNES: Same objection. 

THE COURT: Do you have an ast111ate of the time?~ 

THE WITlESS: I've thought about that question, 

a and I can honestl1 net say what tt•e 1t was. 
i 
I 

D j MR. ALLISON: ~udge. •ay counsel approach the 
I 

u bench7 

u (A side-bar conference was held by the Court 
.i---... 
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1 

2 

s I 

6 

'1 

a I 

·I 
10 ! 

u! 
I 

ul 
111 
14 I 

I 
u! 

I 

16 : 

17 

18 

19 

wtth couns•l for both stdes out of the hearing of the 

jury and the court reporter.) 

THE COURT: Mr. la111ff, w111 you have the jury 

step 1n the Jury roo•. 

Ladies and gentlemen. step tn there whtl• I go 

over the •• tte·r. 

(Tbe Jury was excused fro• the courtroom) 
. i 

THE COURT: A 11 rf.gbt.. Le.t the record show that 1 
the jury ts out of tbe courtroo•. 

Mr. A111son7 

MR. BARNES: Your Honor, 1f tt please the Court,· 

I'd 11ke to put on the record what was tbe side-bar 

coaference, if I cou14. 

It • s ., reco.llectton that we approached tbe 

Court, and out of the hearing of the jury, Mr. Allison 

made the com11ent that he bad quest toned tht s w·i tnass 

before and bad gotten a t1me, and tt was his feeling 

the witness 1s being adverse based on just that. 

It's our objection to tbe proceeding going on at the 

• 1 ·present time. I do not feel tt•s suff1ctent to show 
I 

88 

adversity just becausa a witness when uftder oath 

doesn't give the answer the Coa•onwealth wants. 

MR. ALLISON: Judge. the Com•onw•alth •• 

THE COURT: The reason for excluding the jurors 

ts for the purpos• to ascertain whether this 1s or 
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.I 
I 

10 : 
i 

ul 
I 

u 

18 

! 
14 : 

I 
I 

11 1 

16 ! 
; 
! 

C. G. Tholand • Direct 132 

t s not advtrs 1 ty. So before we questf on Itt a 1·n front 

of the jury --

MR. ALLISON: The. Comaonwealth's postt1on 1s 

that the defendant has been -- excuse me -- the 

witness has been talt·ad to twice by •yself personally 

and gave 118 a t1•• of Just. after a :00 on two separate r 

occasions. Yet now. be's •P on tbe stand and 1s not 

g1v1ag a tf•• whatsoeve~. 

THE COURT:· We11. 1our purpose now 1s to f1nd 

out and see tf you can refresh b1s •••ory or do what 

you need to do. 

If JIR. ALLISON: 

0 All right. What fs the t1me that you reca11 

the defendant. d•••• Cook. leaving th1s apartaent! 

A It 1s precisely because I am under oath and 

n j because tb1s gentleman's 11fe ts 1n the balance that I made 

R 1 the stateaent to you earlier that I did. W• d11 on a coupl• 

11 of occasions talk about times •. and I tbtnlc it's a different 

m •attar when we're s·ttttng 1nfo ... a11y fn your aff1ca to discuss 

~ and talk about a t1ma. It fs --

Dfdn•t you also gfve that same t1•• to the 
28 fire 1avest1gator 1n thfs •attar. Lieutenant Wade? 

A I can't say hanastly that I -- ta an tnformal 

dtscusston that someone atght have satd something to the 
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C. 8. Tbo1aad • Direct 133 

1 effect was 1t after tbe news. or I believe we were talking 

2 about 50 M1nutas. l'a Just tell tnt 1GU tbat. I -- tn all 

a I boaestl1 I can't reae•ber wbat I had for lunch 1esterday, 

•I let a1oae exactly wbat tt•• .Ja••• went up to that apart•ent 

s • year ago; &nd tbat•s the truta. 

6 Aad approxt•ate1y bow long after he left: d1d 

, be co•• bact 7 

• I I would say be was gone fa~ torty-f1ve a1nutes. 

9 ! and tbat 1s again s1•P11 a -~ l would bate to sw•ar to that. 
I 

to 1 That • s a guess. 
! 

u i Do you und•rstand wbat I'• saytngf 

Q I understand fu111. Mr. Tboland. Is. 1t. ay 

11 understand1ni you're not going. to g1va an7 t1•• as. to when 
! 

1' I he l•ftf ! 

16 l 
i 

1'7 j 

I 
181 

19 

28 

MR. BARNES: l'a not sure tbat• s· a fa1r 

question. I think the witness should be asked tf he 

bas a reco11ect1on. 

MR. ALLISON: I've asked h1• four t1•es. I 

don't tnow bow ••n1 more tt•es he wants •• to ask. 

THE COURT: Well. w1tb the jur7 excluded I 

cton • t see. anytbt ng wreng w1 til tile quest ton •·s asked. 

A I cannot swear to a tf••· If I gave you a t1ae 

1t would be a guess at best. 

-------1--------------------------·--·-· ······-+--
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C. a. Tholand - Direct 134 

1 BY MR. ALLISON: 
I 

2 ! Q I have no proble11 with tbat. Vbat ts the ttme 

s I you've guessed all the other times! 

4. A Me11. we bad dtscus~ed tbat ft was po~sfbly 

s after 60 Minutes. a show wbfch t regularly watch on Suadays. 

• 
1 

Again. I can•t. swear to that. 

, I 
I 

8 

9 8:00. 

.. q Which would put ft after 8:00? 

A If that were the case it would put tt after 

10 I If And that's the ttae you've consistently set, 

11 1 after 8:00; isn't that true.? 

A I think you hav& ~- you and I have discussed 

11 f;t once •. ancl Vade df·s.cussed t.t· once. 

14 
I 

Q We discussed 1 t. last tf•• you. were down here. 

ta I and this time you were down here? We discussed 1t tw·1cet 
! 

16 ! 
i. 
i 

A 

1'1 1 eli scuss that. 

18 Q 

I don't wish to g1ve a tf••· I ·- We dtd 

And that's the sa•• tf•e you gave consistently 

u eaclt tf••• ts 1t not? 

20 A 

Q 

As. a guess. 1nforaa11y. 1n a conversation. yes. 

Isn't that a truth, or are you saying 1nforma11y~ 

a tt•s not the truth? 

A The truth 1s that now I'• under oatb and I don't~ 

w1sh to ha.zard a- guess. Tbat•s the truth. 

MR. ALLISON: That's tba s1tuat1on. Judge. 

---------+------------------------------------------------------------' --
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I 
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'I 

8 

9 

I 
10 I 
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:J 
11 

c. s. Tholand • Direct 135 

THE COURT: All rfght. I tbtnk that this fs a 

rational approach tbat the witness bas taken to tt 

under the ctrcu•stances, and· tt ••1 not be what you 

want. but I thtnk tbat•s what you•re stuck with at tbt~ 

t1••· 

MR. ALLISOI: Yes. st~. 

THE COURT: All rtgbt. Mr. 8a11tff. brtnt the 

jury out here. · 

(The jury was recalled to the courtrooa. and 

the following occurred fn the presence of the jury:) 

Bf MR. ALLISON: 

All rfgbt. Mr. Tboland, let •• ask 10a one 

1• ; •ore. t1.••· Appro.xt•ataly wbat tt•e was tt when Mr. Cook left 
I 

11 ! that event ng? 

18 l 

17 

A 

Q 

1s · he left? 

19 A 

It was tn the evening. and tt bad turned dark. 

Okay. Approximately when dfd he return after 

After hts departure I would g~ess that he 

20 returtted wt thf n forty·ft ve mf nutes. 

Q All rfght. Dtd you h•ar anythfng while he 

• was returning or Just after he returned? 

28 A After he had returned -- Ve lfved r1ght on 

24 At.lantt c Avenue. and I commented to da••• when sa vera 1 fir-e 

u trucks went by that there must be a f1re up at the bea~h. It 
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e. 8. Tb~land - Direct 136 

1 was loud w1th sirens and so forth. 

z I 
I 

8 ' 

5 

6 

., 

Q 

A 

Q 

A 

Q 

A 

Okay. D1d Mr. Cook own aay guns7 

No. 

Dtd no~ own an1 weapons? 

Not that I know of. 

All right. Who of your roo•••tas ownet any? 

M1cha•·Mazza. I belt.e had a handgun and a 

a shotgun. 
,. 

9 q All rtght. 1~ ltke to show you Co••~nwealthas 
' 

10 I lxb1 bf t. lumber 5 and ask you 1 f you can 1 dent1 fy th1 s 1 te11. 

u 

1J 

16 

17 

18 

19 

20 

·I ., 
• ! 

I 

2C 

25 

A This ts a sofa that we had ·tn our l1v1ng roo~. 

The sofa was gt ven to us by El ka Berry. beciusa t t wou.l dn • t 

f1 t fn b·e .. ap&rt•ent. 

·q Who owned that sofa? 

A Well , 1 t was. ·. El ke Berry • s sofa. 

MR. ALLISON: Excuse •• one •oment. Your 

Honor-. 

BY MR. ALLISON: 

l7tb, 

q· Had Mr. Cook • s clothes been removed by the 

the ntght of the ffre7 

A In part • 

Q All rfgbt. So be sttll bad soma 1ta•s left? 

A Both of us had 1teas fn the apartaent. 

Q · All rf ght. Mr. Doo11 n at that po1 nt had 
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C. G. Thol1nd - Dtrect 137 
~---·--··-·-·· 

I 
I 

1 i already left; ts that correct? 

I 2 A Yes. 

s Q All right. And he left approx1•ately wben7 

' A 1 4on•~ kaow tbe· exact date. He would have 

1 I left after the e1~ctrtc1~ was turaed off because tt would 
6 

'I 

8 

9 

10 

11 

11 

1' i 

ul 
I 
I 

have been too cold. 

yes. 

Q 

A 

q 

And that would have been the 22nd of December? 

If that's wben the a1ectr1c1ty was turaed off. 

So the only people around at that point would 

have- b•en Mr. Cook and yourself; is that correct?· 

MI •. BARNES: Excuse· ••· I '•· going to object 

to leadfng tbts w.ttness an1 further. 

THE COURT: I suata1n the obJection. 

16 
~-BY MR. ALLISON: 

1'1 
j 

18 

11 

201 
11 

Q All r1ght. Who else was l•ft after Mr. Doolin 

left? 

A lo on• was 11v1ng tn the apartment after 

Mr. Doo11n left. 

MR. ALLISON: I would bave nothing further 

of th1s witness at tb1s po1•~• 
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1 I 
2 

a BY MR. BARNES: 

C. I. Tho1and - Cross 

CROSS-EXAMINATION 

Mr. Tboland., where ts your restdance now? 

Richmond, Vfrgtnfa. 

138 

I 

Q 

A 

Q And you were· not a s 1 gner on the lease for 

1 6501 Atlant1~ Avenue.· were you! 

8 A Tba''• rfgbt. 
9 q D1 d JOU contrf bute anytb1 ng towards tbe· rent 

to 1 while you lived there? 

u 

12 

A 

Q 

When I could. yes. 

Okay. Who else Ttved fn that apartment fro• 

11 Septe•ber tbrough December·? 

14 

11 i 
A 

q 

Ntc:ltael Mazza. 

Dtd anyone else coae to stay the~•· at all 
11 I during that per1ocl of t1ae? 

n j A Oftenttaes ~ bad wtsttors. 

-----

18 

19 I 
.,. I 

Q Do you know app~ox1•ate1y how many or who the~ 

I 
' 

ml 
22, 

zal 

..... , 
A Well. peaple would coae v1s1t1ng from Richmond 

and stay at our apartment for over the weekend, that sort of 

tbfng. Jluaerous people. Too numerous to list. 

Q Where was the kay to the apart•ent kept? 

A Under a •at· oa the -- tn the hallway outsf4e. 

Under a mat leadtng to th• second floop apart•ent. 
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C. 8. Tholand·- Cross 

1 Q 
I 

Did you let friends know where the key was? 

I I 
A It was co•mon knowledge among our friends that 

I s 1 that's where the key was, because tbe.apartment was used 

• as a changing place. for show.ert·ng after being on tha beach 

a aad set forth. 

6 q How far froa 6501 Atlanttc Avenue was the 

1 Ra•ada Inn that you and Mr. Cook moved tnto? 
8 . 

9 

A 

Q 

Q 

A ten-•tnute walk. 

And c•n .rou est1•ate how.aucb time by 

Perhaps 1 •1nute or two. 

You stated 1n respons• to the Co••onwealth's 

u a:ttorne1's. question that Mr. Coot _o-n tht evening of the 27th 

:I bad been gone for about fo rty~.f1 •• •1 nutas ... 

A That's •1 recollection. 
I 

16 ! Q Haw long had Mr. Cook ·- I thtnk you. • ve· already ! 
I 
I 

n 1 answered that question. Please strike that. 

lSi 
i 

19
1 that 

201 
21 

D1d you have any furn1tvre tbat belonged to you 

was sttlt tn the apart•ent on the 27th? 

A Yes. 

q 

anttqua desk. 

Ota1. Th•r• was so•• ~•fe~ence made to an 

Was there ~ne 1n the apartment? 
sal A 

tbat. 

Q 

96 

Tbat was •1ne. and I had removed 1t pr1o~ to 

Uhere were JOU keeptng 1t7 
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C. 1. Tholand.- Cross -__ _J._~ 0 _______ . 

1 I A In our rooa at the Ra•ada Inn. 
I 

z 1 Q Okay. D1d your apartment at 6501 take up the 

s I whole first floor of that .P.tfcular.. house? 

' 

6 

'I 

.. A 

q. 

A 

Q 

Y.es • 

How •any bedroo•s were- 1n tt! 

Three. 

Can 10u describe for tbe ladies and gentlemen 
.. 

a I of the jury the layout of that particular apartment? 

• A The entrance to the apartment bufldtng was tn 

w the center of the building. Imaed1ate1y upon entering the 

11 bu11dtng our apartment was an the left. The· stairs were 

11 s.tralght ahead and upstatrs. to the second floor. apart•ent. 

u Upo·n entering our apart•ent. one. entered a 11v1ng roo•. and 

u I on the r1ght was a hallway that ran the lengt~ of the bu11 d1ng;, 

u 1 and tb• bedroo•s were on the rtgbt·hand ~tde of the butldtng. 

u ! In the back of the buttdtng on the ~ther stde of the hall~ay. 

1'1 was the tt·tcben and the bathroo•. 

18 

19 

Q 

A 

Q 

A 

Were you ••played at the tt•• this occuPred? 

llo. 

What k1nd of work do 10u do? 

I. destgn restaurants. I':mt·a consultant fn the 
11 food anct beverage business. I was tn Vtrg1nta Beach tr1fng 
zaj 

to locate a restaurant for 11yself and obtain financing for 

tt. and I was unsuccessful tn that. 

Okay. Continued tn that ltne of work though 
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1 ! aad that's what you do now? 

2 i That's what I do now. A 

s 

I 

8 

u 

1J 

Raaada 

Q 

Inn? 

A 

Q 

A 

q· 

A 

q 

Kow long d1d you and Mr. Cook stay at the 

About a •a nth. · 

Otay. And wbera did you go after that? 

I don't recall. I don't tb1nk so. 

Qkat. When he •oved out, did he take hfs 

personal property wtth h1•1 

14 A He really didn't have mucb down there to begin 
11 1 

18 I 
11 I 
1S i 

I 
19 

20 

Z1 

22 

28· 

I 

98 

•1th, but I believe he took 11ost of hfs things. yes. 

Q Mr. -- Tou ment1ane4. too Mr. Doolin. Did 

live at the apart•ent? 

A Yes, be d1~. 

Q What was hts full na•e? 

A Gregory Doolin. I think D-o-d-1-1-n. 

Q Was- he st111 at tbe apart•ent when 10.u. and 

Rr. Cook moved 1nto the Ramada Inn? 

A 

q 

A 

Yes. 

Had ya'll asked hia to leave? 

Yes. 
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1 

2 

8 

6 

'I 

8 

• I 
10 l 
11 

11 

11 

14 

Ui 

16 

17 

18 

19 

28 

Q 

A 

Q 

A 

Q 

1n there! 

A 

q 

A 

Q 

A 

Q 

e1ectr1c:1ty? 

A 

Did he refuse to leave?· 

More or less. 

What k1nd"'of heat was tn that apartment? 

Electric. I belteve. 

So ff"·tbe electr1ctty ts cut off tt gets cold 

Yes. 

D1d 11'll have. the elect·rtctt)' cut o'ff? 

Tes. 

Did Mr. D~o11n •ove out? 

Yes. 

Is that tbe reason for cutting off the 

Tea. 

Q Did you hava any direct ob11gat1oft whatsoever 

or any contract other than tha lease ftself between 

Mr. and Mrs. Osmond and yourselves? 

A I was not on the lease arrange•ent. I had no 

obligation to Mr. Os•ond at all. 

Q D1 d M.r. Os•ancl •••,. brt ng any c1 v11 act1 on 

against you? 

No. A 

Q D1d you appear 1n court to settle for the rent 

tn Dece•b•r with Mr. Cook? 

A Yes. 
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--------~------------~~C~·~s~·~Th~o~l~a~n~d~·~C~r~os~sL-------------~43 __ ~ --

too· 

1 Q And dtd you all pay Mr. Osmond what was due 
i 
l 

. ! 
I 

z I to h1• for tbat · pay•e•U 

s I A Yes. lo. Nat right away. I belteve that I 

' stgaed a note. I believe I stgned a note. a~d I belteve that; 

1 J••••· subsequentl7 pa1d Mr. Os•ond tbe fu11 a•ount. 

a Q So at tbe ctvtl proceeding 10u uad•rtook tbe 

1 obligation- to pay ta axcbanga for bav1ag tba •atter conttnued . 
8 so t•at •• 3udgaeat would be obtat.aecl; 1s tll1t correct? 

I 

·I A Y•s. str. I b•.1.1eve. JO. Yes •. s1 r. 
10 I Q And then Mr. Coot ts tbe one wfto paid off 

I 

ul 
I 

Mr. Os•oncl? 

11 A , ..... I ttatat so. 
18 Q You satd tbat. earl t er. -- I Just want to go back 
14 I to tbts for a •o•eat. You tbougbt t t was fort.r• f1 ve •1 nutes 
11 Mr. Coot had been gone that p•rttcular aven1ng7 

A I be11ale so •. 11 I 

I 
11 

1 Q Do you bave any I ndepenclent way of say1 ng 

~ j wbetber that's totally accurate or ~ot? 
11 I A ••• 
•I 

I 
11 

28 

MR. BARNES: A 11 rt gbt • sf r. That's all I 

b1ve. Thank 1ou. 

MR. ALLISON: 1 bawe aaother couple of · 

questions. Mr. Tboland. 
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c. G. Tholand - Red1~ect 144; 

1 REDIRECT EXAMINATION 

2 

s . BY MR. ALLISON: 

Q What t1nd of ca~ was Mr. Cook dr1wtng at that 

tt•• 1~ Dece•ber? 

A He had a greea Volvo stat1onwagon. 

· · Q Ota,... Now. you ••nt1 oned tlt1 s ••ount bet ng 

paid off that was 4ue as far as. tbe rent. Vas that patd off 

tn the end of .January. February?· Approximately when? 

A .. En~ of .January. I bet 1eve. 

u Q Okay. Co1ng back to the 27th, what t1me did 

11 you go to bed that eventng? 

11 A t don't r•ca1t, but I generally go to bed 

14 I before the news • 

' ~ ! Q All right. D1d you drive the def•ndant•s ca~ 
i 
I 

ts : tbat even1 ng? 

17 

18 

11 

A 

Q 

A 

Q 

I don•t believe so. 

That green Volvo stat1onwagon1 

I don't be11eve so. 

So 1f 1t would be before the news, what time 

u approx1•ately would that be? Before the 11:00 news? 

Is that the news you're talking about! 

A Yes. 

Q Okay. And that was you satd a Sunda.y n1ght1 

A Yes. 
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C. 6. Tholand • Redirect 

1 Q D1ct the defendant, Mr. Coot, tell you where 

be was gotng that night when he left? 

3 A 

' q 

I A 

6 

'I 

8 

'I 
10 

11 a·y MR. BARHES: 

u 

18 

14 

Q 

A· 

q 

No. he didn't. 

You had no fdeaf 

No. 

MR. ALLISON: I h·ave nothf ng·. further. 

MR. BARNES: Just •· coup·le sore. 

RECROSS· EXAMINATION 

Did you ever borrow Mr. Cook's car! 

Occa,s 1 ona.lly. 

And I be11eye your answer was you w•ren•t 

u sure wbetbep you drove 1t that ntgbt or not; 
i 

16 1 

17 

A 

Q 

lot to •1 recollection l didn't drive 1to 

In relationship to 6501 Atlantic Avenue and 

u the Ramada Inn, fs tbe Ramada Inn south or north of· that 

11 locatton? 

Z8 

A 

Q 

Soutlt. 

And what street is the Raaada Inn on? 

Do you have any 1dea7 

A 

Q 

of Atlantic? 

58th I think. 

Are they both on the same side of th• street 

145 

·-· -------t-· -·--· 

102 
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1 A 

Q 

c. G. Tholand - Recross 146 

Yes. 

And Atlantfe runs north and south down the 

s beach; 1 s that rt gilt? 

I 

8 

9 
I 

10 I 
i 

11 

18 

14 

11 

. 18 

1'1 

18 

A 

Q 

A 

.Judge. 

fes .• 

And tt•s ·the itr·eet c1o•ast. to t.be o·ceanfront? 

Ttaa t' s co·rrec t. 

MR. BARRE-l Tbat•s all I have. 

MR. ALLISON·: I would have notht ng further. 

THE COURT: May the wttness be released? 

MR. AL~ISON: Yes, str. 

THE COURT: Mr. Tho1and. you ••Y stap down. 

You ••Y be released. 

THE. WITlESS: May I re•&1n tn the courtroom? 

TH[ COURT: If you wish. 

Gary. let •• see 10u all. 

(A sfde-bar conference was held by the Court 

wftb counal for both sides out of the hearing of the 

jur1 aad the court reporter.) 

THE COURT: Me11bars of the jury • tIL d1 scuss 1 ng 

wttb counsel, the next witness probably w111 be a 

ratber.lengthy witness. and for that reason I'• gotn• 

to recess the proceedings momentarily so I may take . 

up this other matter with the other counsel involved. 

So tf you w111 s tap into ·your jury roo•. and we '11 ·----l 
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147 

1 call you back sbortly. 

I 

8 

(Tbe jury_was excluded froat the courtroom) 

(The trial recessed at 10:50 a.m. At 11:30 

tbe trial conttnued as follows:) 

1.11-: 

6 

., 
8 

9 
I 

10 I-

n 

11 

14 

(Ttaa jury was recalled to the ceurtroo•. and 

and the following took place fn the presenc~~of· the 

.jury:) 

MR. BARNES: 1 had one more question of Mr. 

Tholand before he 1s released. 

·MI. ALLISON: Commonwealth would not oppose 

that Yous-- Honor. 

THE COURT: All right. Do you want the ffre 

fnsp•cto .. fn tfle roo11 witJt Mr. Tfda.ndt 

MR. ALLISON: I don't t~fnk so. I tbtnk the 

u question should be dfrected towards the defense, 

16 I Your Honor. 
i 

~ j THE COURT: M~. Ba~es. the ftre inspector fs 

111 tn the rooas. Do you want hi• to remafn whfle you· ask 

u I thts question? 

m MR. ALLISON: He was gofng --

104 

THE COURT: He was going to be the next 

wftness. 

MR. ALLISON: Go ahead out. 

(Lfeutanant Vade was excluded f~om the 

court roo•) 
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--------~----------------------------------------~--------~1~.~8--~ 

1 THE COURT: I dfdn't want that to be a problem. i 
All right. 2 I I 

! 
I 

a . r 
I 

RECROSS EXAM!IATIOR 

e BY MI. BARNES: 

7 

I 

9 

10 ! 
I 

ul 
i 

111 
18 

14 I 

I 
· 11 I 

~ 
i 

18 ! 
I 

1'7 I 
11 1 

I 
ttl 
.,I 

I 
Ill 

. Q .Mr. Tho1aad. you were previously sworn. You· 

understand you're stf11 under oath? 

A Rtght. 

q After Mr. Cook returned to the Ramada that night, 

d1d he leave agafn to 1our knowledge? 

A Not to •Y know1e4ga. 

MR. I'ARNES: Okay. Tbat•s all I have. 

REDIRECT EXAMINATION 

BY MR. ALLISON: 

Q You. tn fact. don't know whether be left or not,: 

do. you? 

A No. I don't. 

MR. ALLISON: I would have notb1ng further. 
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c. G. Tholand - Recross 
--------~--------------------------------------------------------

1 

2 

3 

• 
I 

6 

, 
a 

t 

10 

11 

12 

11 

14 

11 
I 
i 

16 1 
I 

1'7 

18 

11 

so 

11 

II 

II 

M 

II 

106 

RECROSS EXAMINATION 

BY MR. BARNES: 

Q ~ust oa tbat, were you tbere.the rest of the 

ntgbtt 

A Yes.· 

Q Would you have known tf he had left? 

A Not necessar111. 

REDIRECT EXAMINATION 

BY MR. ALLISOA: 

Q I thtnt 10ur testtaony. was you went to sleep 

befora the news? 

A That's right. 

Q Bafore 11:007 

A That's right. 

MR. ALLISON: I would have nothing further. 

THE COURT: All rfght. Mr. Tboland, I th1nk 

tbat•s all the1 wanted. You ••1 step down. 

Now, Mr. Alltsoa. wbo would you have next? 

MR. ALLISON: Com•onwealtb would call 

Ltautenant Wade. 

TH£ BAILIFF: Yo~~ Honor. L1eutenant ~ade 

was sworn 1n yesterday. 
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-------+---------------------------------------------150 l 

1 

I 

8 

'I 

8 

I 

10 

11 

11 

14 
I 

11 1 

I 

18 I 
I 

THE COURT: All right. str. 

Lieutenant Wade, the oath you took yesterday 

w111 govern you in your testt•ony before the Court 

toda1. 

THE WITNESS: . Yes. str. 

TH! COURT: All r1gbt. sir. 

MR. ALLISON: Your Hono~. tt•s gotng to be the 

Co•onwealth's position that we're gotng· ·to establish 

Mr. Wade as an expert. and I.would ltke .to begin. that 

exa•1nat1on tor qua11f1catton at this point. 

THE COURT: All right. 

MR. BARNES: Okay. 

-----ooo-----

M·ICHAEL W. WADE, ca11e4 as a wft·nass on behalf o·f· the 
I 
I 

t'l 1 Co••on.wea·l th. hav f ng been first duly sworn. was·axa•tned and 
! 

~ i test1f1e~as follows: 
I 

11 

JO DIRECT EXAMINATION 

11 

a qy MR. ALLfSON: 

Q 

A 

Q 

Vould ·you: state your name for the reca.rd .please. · 

Mtchaet v. Wade. 

And your occupation? 
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--------+-----------------~"~·~w~·_:Wa~d~a~-~D~1~re~c~t~--------------~151.~~-

108 

1 A I'm a lieutenant with the V1rg1nfa Beach F1re 

z Department. assigned to the Ffre Investigative Unit. 

3 Q And how long have you been so employed by 

4 tJte .. Ftre Department ftself·t 

I 

8 

A 

Q 

Tan years. 

How many ftres during that time perfod ha~e 

' you responded to? 

8 A In my career I would have to say hundreds. 

• To g1ve you an exact figure would be 1mposstble. 
i 

10 l 

11 

11 

14 I 
11 1 . 

i 

18 I 
I 
I 

1'1 I 
181 
11 

Q All rfght. And approximately how •any have 

iou investigated? 

·A .In •y· career of seven years of dotng tb1s job 

ft would b• 1n th~ n~tghborhood ~, sao. 
Q All rfgbt. What 1s 1our educational backgaund7 

A I have an Assoc.fates Degree. tn fire science 

fro•· Ttda•at~r Co~mun1t1 College. 

Q All r1ght. An4 what courses have you taken 

to develop your ex·partise tn ttre_· 1nvest1-gation'l 

A I've attended several seminars 1n the 

CoHonwea·ltb at W11lta• and. Mary University. pnbably on f1ve: 

occasion$. I've attended seminars at the University of 

Delaware. I've attended .other schools put on by the 

International Association of Arson Investtgato~s; weekend 
I 
! sa•tnars as a refreshe .. course;. a.nd· thtngs of tha-t nature. 
i 

pub11sheci? Q All right. Also have you had any~tng 
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M. W. Wade - Dfrect 152 

1 A Several years ago I did a research project for 

2 l tile Ftre Chtef as to qua1tftcatfons for ftr.e investigator for 

3 

I 

6 

., 
8 

I 

10 

11 

11 

11 
! 
I 

16 I 

1'1 

18 

11 

our city. and subsequently portions of that document were 

turned ov~r to the Y1rgtnta Crtm1na1 Justice Association· and 

tbe Ftre $trvtces Tratntng to help develop a ftre tnvesttgattv~ 
. ! 

curr1¢ulua which governs our job fn the State of Ytrgtn1a. 

the 

fn 

. ·Q All rtght. Have you quilffted as an expert tn 

courtroo• before? 

the 

A Yes. I have. 

Q As I ••tter of fact. have you not qualffted 

Ytrgtnfa Beach Ctrcuft Court as an expe·rt? 

A Tes. sfr. 

MR. ALLISON: J·udge·. I would offer L teutenant 

Nade as an expert tn f1re tnvestfgatfon. 

THE COURT: All ,.tght. 

MR. ALLISON: Ask ht• to be so pronounced by 

the Court. 

THE COURT: All right. 

Counsel? 

MR. BARNES: Just a couple of quest1ons. if I 

••1• Your Hono~. 
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--------~--------------~M~.-~W.~W~a~d~•~-~~~----------------~i~--

1 CROSS-EXAMINATION 

s BY MR. BARNES: 

Q Lieutenant Wade, the seafnars you attended at 

a ~Ita College of W1l11ara and· Mary. wbat was the subject af 

e those •••1 nars? 

'I . A They were on ftre investigations. bo•b 

a tnvesttgattons. routine or1g1n and cause. deter•1natfon. 

1 how to do· ort g1 n and cause. how to tntarvt ew several subJect 

10 •attars. I have one of the -- You know. 1f you wanted to 

11 s·ee that I ltava one of the curr1 c:ul u•s. 

Q I was Just interested generally. 

u ~re you a me•ber of tbe International 

u Assocfatton of F1re Investigat~rs? 
11 

I 

te I 
I 
I 

:I 
I 

19 

110 

A Yes. I am. The National. International and· 

State· Chapter. 

MR. BARNES: No further questions. 

THE COURT: All right. Based on the information: 

that has been gtven to the Court. the Court will 

declare that Lieutenant Wade qua11f1as iS an expert 

tn the f1ald of f1re investigation. 

Members of the jury. agatn recognizing jour 

appearance 1n court. there are generally two types of 

w1tn~~'es that will appear before you. Factual 

witnesses and expert witnes~es. An expert witness --
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1 

2 

·M. tf. Wade - Cross 

I 
i 
I 
: 

15~_:-
I 

1'11 gtve you a good example. because tbey w111 appear: 

before you. Maybe a doctor of aadfcfna. He may 

a parfor• an operation. and ha would be factually 

• testifying as to the operation .be perfo .. •ed·, but 

1 because hfs experttse is. not known ·generally to the 

6 public we allow b1m to state his opinions· also with 

1 · respect to why the operatfo" was necessary or what was ' 

8 

•• 
10 

u 

11 

14 

15 

16 I 
11 I 
18 

11 

to be-accomplished. thfngs of that natura. So when 

fn the course of your jury serv1c& someone ts qualfffed 
I 

as an expert. tt means that he ts entitled to give hts: 

opinion on certain subjects. 

The ultimate ques.t.ton still remains with the 

j_ury to determine fro• all of the evidence. Those 

tbtngs ultt•ataly reside wttb you, and that ts to 

•aka the f1na1 determination of the tssuas. 

Have I confusad_you or do I make tt clear? 

Well. let •• illustrate 1t tb1s way: You 

could have two doctors. and one could say the cause 

1s append1cft1s and the other S&JS heart trouble, and 

you have two different optn1ons differing, and tt•s 
i 

up to you to make the f1 na 1 determ1 na tt on • to what was, 

the cause. You sea what t•m speaking of? The only 

dtfference between you and me and others that are not 

experts fs that we can onl1 testify as t~·facts, what 

we see, hear and things of that nature~ The experts 

I 
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1 

2 

8 

' 
s 

8 

I 

10 

155i 

can go beyond that and gtve you optntons. ~ 
i 

Wtth that, that's the nature of the qua11ftcatfon, 

and Mr. Allfson. you may proceed from there. 

MR. ALLISON: Tbant 1ou. Your Honor. 

REDIRECT EXAMINATIOl 

IY MR. ALLISON: 

Q 

A 

-Lieutenant Vade. wbat types of fires are there?: 

T~ay are eategorfzed fn two categories. 

11 Acc1danta1 and tncendtary. 

11 

11 

Q 

A 

Would you define those. 

Accidental befng a f1re as a result of some 

u accfdent~1 means such as e1ectrtca1 •alfunctfons, and 

u equfp•ent failures that subsequently tgnfte· some combustible$, 

te or an accident on the part of the occupant or owner, some 

~ accident such as leaving a pan of grease on t~e stove would 

~ be considered an accidental f1re. 

18 Q 

A 

All rtght. And would you d•f1ne tncendtary. 

That's defined as the wt11fu1 and ma11cfaus 

11 I setting of a f1,.e. 

Q All r1ght. Now. during the cou~s• af 

• fnvest1gatfon, what are you doing as a f1re 1nvest1gator? 

A When we 1nvestfgate 1 f1re we norttally start 

froa a pofnt of the· least tmount ot damage and progw-ess back 
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1 i towards tbe heaviest amount of damage which noraally 1nd1catas 

2 I the point of or1g1n of the ffre. 
I 
! 

8 All right.· What alse are you doing while you 

4 perfora that axam.fnat1oa? 

A We're looking for accfdeatal causes of the 

s ft.re. 

'I Q - All right. As this -ould be the situation fn 

8 all fires that are investigated; is that correct? 

•• A Yas. Yes. s1r. 

Q All right. Now. I want to refer you back to 
u o·ece•b.er. Z7th of 1981. Diet 10u have occasion to respond to 

11 6501 Atlantic Avenue? 
11 A Yes, 1 d.td. 

All right. Approx~mately what time did you 1, I q 
15 I arrt ve7 

I 

18 l 

171 
A I arw-fvad at the address at approximately 9:55 p:.m. 

ta I 

al 
211 I you 
II. 

Z8 

Q All rtgbt. 

(Shown to Mr. Barnas) 

Q I'd 11ka to show you these pbotograpbs and ask 

if you can idant1f¥ t~em. 

A You •ant to go through them one at a t1•e? 

MR. BARNES: May I approach the witness while 

be's dotng tbat so I can see which ones ha•s looking 

at! 

MA .. ALLISON: Sure. 

I 
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----+----------M....;.._w_. _w_a_d_e_-_R_e_d_f_r_ec_t ____________ _l 5! ___ ···-

1 A This photograph depicts the front of the 

z bu11d1ng sbow1ng tbe address 6501 which 1s the property that 

a I responded to on tba night of the 27th. 

Nl. ALLISON: I don't know 1f you•~ ltke 

thea ••rked as a composite. 

a THE COURT: Let me ·suggas.t -· Counsel bas seen 

' · tbe photographs. Why don't-we h~ve h1m go through 
8 

9 

10 

. the• and say you took tbem or whatever so they beco•e 

exb1btts. Then I'll mart them. 

11 BY MR. ALLISOI: 

1J 

11 

18 

18 

D 

• 
18 

114 

Ware all of these pbotograph~ taken at your 

dtrectton!· 

A Yes. they were. 

MR. BARNES: Were you present when they were 

taken? 

THE WITNESS: Yes. 

BY MR. ALLISON: 

Q 

A 

Was this -- Thfs was -­

The same evening. right. 

THE COURT: All right. Fine. Thank you. 

c:.ounsel. 

Let •• see what the last one was. 

Marked 6 through 27. 
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-----+-------------------------------·--- --M. N. Wade - Redirect 158 

! 
1 ! 

I 
(Marked by the Court as Commonwealth's Exh1b1ts: 

2 : 
! . 
I 
I 

s : 

Numbers 6 through !7) 

4 BY MR. ALLISON: 

Q These may be out of the order tn ~h1ch yo~ want 

s ! to tate thea. so go ahead and look through them and each 

., 111 •e"l'ted wtth the app1'oprtate numbering. and when you 

a' tllt1fy as to theta, please state the exhtbft number • . I 
s I Tou•ve already 1denttf1ed P1a1nt1ff's Exb1b1t 

i 
I 

10 ; 

ul 
I 
I 

RuBber 6; 1s that correct? 

A Right. 

121 

181 
I 
I 

14 l 
j 

Photograph marked Exb1b1t NuMber 7 shows a 

cba1r •·nd W·hat a·ppears to be an and table and a 1 aep tbat. was 

to the left of the -- directly fn front of the front door 
I 

u ; as you come t nto the apartment. 

16 Photograph marked Number 8 shows & small 

H i ntght stand that was located tn the rear bedroom on the 
I 

1s ! rftbt-hand st de. 
i 

w I Photog1'aph numbered 9 shows a closeup shot 

20 1 of the electrical outlet that was d1rect1.)' behind the couch 

n j tn the 1 hhg room. 

~ ! Q How many couches d1d you see 1n the livfng 
! 

zs l roo•? 
I 
I 

A 

Q 

Two. 

A11 r1 ght. 

------:----------------------·---·-------··-·-. 
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1 ! A Photograph marked 10 shows the inside of the 

2 front door, just showing the charring tn the door, indicating 

s ; the door was shut during the progression of the fire. 

Photograph marked number 11 shows the f~ont 

1 i door tn the complete open position, showing that there was 
I 

a i no damage other than the heat and fire gase•.that had 
I 
I 

1 1 escap-ed around the door jam 1 t s e 1 f • 
I 

s i Photograph numbered 12 shows the windows on the. I 

i 
9 i front of the building, just showing the smoke buildup and 

i 

to the fact that the windows had been -- were -- had come out 

u due to the heat of the fire, causing the glass to break. 

u I Photograph marked number 13 shows the 11v1ng 
! 

~ 1 room area with an end table, a wing back type chair, a 

u: coffee table and a couch. So this shows where the majority 

u of the fire \185 1n this area. 

ta Photograph numbered 14 shows -- This is a 

11 picture of the foyer so to speak as you come into; 1te a_partme·nt 

1a just to We did that as a matter of routine to see if there 

19 i was any evidence of any burning at floor level. 
i 

~ ~ Photograph numbered 15 shows the window in the 
21 j 11vi ng room on the opposite side from the front door, 

! 
22 i indicates that the burning or the heat level on that 

I 
29 : th.e room was at ce111ng level rather than down close 
24 floor. 

Q All right. Well, we'll get into that. 

Donn, Graham d i\ssm:iates 
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1 A Photograph marked Exhibft 16 ts a picture of 

2 -- standing tn the rear of the tall looking back towards the 

s ! living room. 

• ! 
. I 
~ I 

I 
6 I 

I 

'1 i 
l 

Photograph marked Nu.mbir 17 shows the front 

door of the I.P'tment wtth the key 1n the dead bolt. 

Photograph marked Number 18 shows a newspape~ 

th•t ~as found tn the left rear bedroom on top of a sleeper 

8 l so fa that was 1 oca ted 1 n that roo11. 
I 

9 I r Photograph numbered 19 fs a photograph standing 
I 

w: at the living room area looking back down the hall towards 
i 

ll! 
I 
I 

I 

121 
181 

! 
14 ; 

! 
15 : 

16 [ 
! 

17 

18 

the bedrooms. and the two mattresses that ware standing on 

end tn that area. 

Photograph marked Number 20 shows the front 

w1adows closest to the front door just tndtcattng the heat 

buildup tn that area. 

Photograph marked Numb~r 21 shows the opposite 

side of the room fr.om the front door. just showing a level 

of heat in the area. 1n that room. 
19 !· Photograph marked Number 22 shows standing at 

• 1 the rear of the hallway by the bedroom looking back towards 
11 the 11vtng room showing the amouDt of smoke and heat 
~ damage 1n ttiat area. 
28 Photograph marked Number 23 shows the wa11 
24 directly behind the couch located 1n the 11v1ng room. 
IS Photograph Number 24 shows looking from the 
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1 11v1ng room back towards the bedrooms down the hallway showing 
! 

2 l the level of heat. 

3 Photograph Number 25 shows pictures of a i 
i 

4 I dresser ·and some contents that were located 1n the bedroom. 
I 

5 I the f1~st bedroom on the right as you come down the hall. 

6 i 
I Photograph Number 25 just shows the level of 
I 

'1 : 
I heat ·1n the hallway between tha two bedrooms. and Photograph 

8 i Nu•ber 27 again shows the burning on the 1ns1de of the door. 
I 

9 I Q I • d 11 ke to refer you to Exh1 b1 t Number 4 and 
; 

to i ask you 1f you can fdent1fy that. 

11 A This shows the couch located 1n the 11v1ng 

roo• as you come 1n the front door to the right. 

Q All right. And I also would 11ke to refer you 

u to Co•monwealth's Exh1b1t 5. 
15 A This was another couch located in the 11v1ng 
16 roo• to your right on the right-hand wall past the kitchen 

17 d . ! oor. 
18 

19 

20 

Z1 

1111 

Q All right. Were these the only two couches 

1n there? 

A In the living room. yes. 

Q All right. Lieutenant Wade, I'm. going to wait 

until all of these are passed back. 

when you 

A 

These are the photographs of what was tns1de 

What you observed; is that correct? 

Yes. s1r. 

Donn, Grnham a l\ssodatP.s 
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1 1 Q I'd 11ke to just wa1t one moment until they're 
: 
i 

2 1 a11 passed around and then I'm gotng to have him go through 

s l it tn an orderl¥ fashion as to what he d1d. 

5 A 

Lieutenant Wade. how does a fire burn? 

A f1re burns in an upward and outward 

6 1 progresston. 

71 Q Would you demonstrate? 

8 i 
I 
I 
I 

9 ~ 

10 

11 

! 
12i 

! 

ul 
i 
i 

14 \ 
I 

i 
lS 

16 

17 

13 

19 

20 

A Far example, say if a fire originated 1n this 

corner of thts roo• over hera. the natural progression of 

tbe fire and heat is go1ng up. As the f1re burns up 1t 

~preads out into what 1s called a V pattern. We call 1t a 

Y pattern, of course. unt11 it hits the ce111ng area at which 

t1ae it's going· to go acrOS$ the ce111ng unt11 it h1ts 

so•eth1ng elsa, say the other end of the room. and the heat 

or f1re is going to start com1~g down on that side. 

Q All right. Sow. where •ould you start in your 

fnvest1gat1on at 6501? What 1s the normal progression of 

wbere 10u start? 

A We start 1n the areas with the least amount of 

bura1ng, which 1n this instance was 1n the rear of the 

bu11dtng by the bedrooms, and worked our wa:~ back towards 

tbe •ost amount of burning or the most severe amount of 

charring. 

Q 

A 

What would that indicate? 

It would indicate that the f1re originated 
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1 1n the area where there was the most amount of burning. 

2 

3 

• i 
5 i 

I 
I 

6 I 
I 

, I 
i 

a I 
! 

9 

10 

u 

ui 

ul 
14 ; 

1~ 

Q • All right. Would you continue with what you 

did at that point in this investigation. 

A When I got into the back of tbe house we had 

a high 1 evel of heat. High up at the ceiling where the 

heat normally would be, and we worked our way back, worked 

my way· back towards the 11v1ng room. The -- Might be able to 

explain it better --

Q That's what I'd like you to do, and just show 

the jury and mention the exhibit you're speaking about. 

A Okay. Photograph marked Ex~1t 16, this shows 

standing in the back of the hallway by the bedroom looking 

back towards the living room. There's extensive amount of 

heat damage at the ceiling level 1n this area, but as you 

see the closer you get to the floor the less damage you have, 

~' which indicates the level of the heat in the building; and as 
11 

18 

19 

20 

21 

you see the level of heat is going back down towards floor 

level the closer you get to the 11v1ng room. So all you•re 

doing is following a path back to where the fire originated. 

So standing 1n the hallway looking that way, 1t 

was very obvious that the fire had come from the living room 

area towards the rear of the building towards the bedrooms. 

Q 

·A 

Ali right. 

As you got back just on the other side of those 

two mattresses, of course, was a door to a closet, and then, 

Donn, Graham &. l\ssudat2s 
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1 I of cou~se. the co~ne~ and then you had the living ~oom. 
I Just 

2 ! around the corner of the hallwa1 -- I'm sorry. That was 

s ! Ex b 1 b t t 1 9 • 

4 As you got back into the living room area, 

a Exbtb1t Number 23 shows an extreme 1mount of heat damage to 

a. the sheetrock or to the bu11d1ng 1n tbat area. 

T I 
Directly 

be1ov that area -· 
I 

8 I 
9 I 

! 

Q What was the cause of that damage? 

A The -- You had apparently the combustible 

ro ! tn that area. There the fire was most intense, and the 

u further away you got from that area. the less damage. 

12 I As you. come down. Photograph Exh1btt Number I 

11 ! ft shows a couch that was located on tha·t wall. I 

14 ' Q Would you show them so they can sea that. I 

I 

4, 

13 A The -- What you have ts th1s couch was damaged 

ta •xtans1vely to the point where this was the most extensive 

17 j&mount of burning throughout the stru·cture. which would lead 

1s lone -- lead •• to believe that the fire had or1gfnated 1n 

19 '"1 s area. 
20 MR. BARNES: Excuse me, Your Honor. I would 

u obJect to that unless he puts that 1n the proper form 

~- and be's asked a question with the proper foundation. 

~ I ast that that be stricken. 

THE COURT: I hate to 1nfora you I averted· my 

attention to something else. What was the question? 
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MR. BARNES: Perhaps we should approach the 

bench. 

(A s1de•bar conference was held by the Court 

witb 'ounsel fo~ both sides out of the hearing of the 

Jur1 and the court reporter) 

BY MR .• ALLISON: 

a i Q Where was the lowest potat of burnlng 1n that 
i 

9 ! partt cul ar room? tn the 11 v1 ng room? 
I 

10 . 

il ! 
i 

ul 
181 

I 
14 I 

lS 

16 

17 

A At the -· At the seat area of the couch. 

Q All right. Was there any water at all when 

10u arrived 1n tbe living room? 

A Just a minute amount that the engine company 

had used to extinguish the fire. 

Q 

A 

Q 

Where was that located? 

On the floor 1n the area of this couch. 

All right. What d1d you do next? 

u I A Once we come back to the area of severest 
19 Ill burning, then we start looking for a source of tgn1t1on, 
211 

J what could have caused th1 s couch to burn. 
I 

a I So at that pofnt the most obvious thfng that 

~ : we would do •t that point 1s there was an electrical outlet 
281 

j directly behind this couch, so I photographed -- had the 
241 u I receptacle photographed to show 1t was present and it was 

122 

! behtnd the couch. which 1s marked Exh1b1t Number 9. 
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I 

I 
1 ! 

' 
Q All rtght. And would you again show us whfch 

2 ! couch you•re referring to. 

3 A It ts tbe couch next to the door as you come tn. 

~ I on tbe rtgbt hand stde. 

5 I Q Aad would you show the jury wbtcb particular 
I 

I 
8 ! couch you•re talking about. 

I 

7 I · A It • s •arked Exbt bt t 4. The couch wt th the 
I 

a : most severe da•age. 
I 

9 i 
I 

All rtght. 

10 

Q 

A Once I photographed the receptacle -- At that 

i1 po'lat 1t only showed so•e axtartaal ·heat damage as a result 

u of the ffre, but at that potnt I re•oved the cover plate 

u I and re•oved that receptacle fro• the wall and examtned 1t; 

u ! and there was no tndtcatfon of any tnternal heattng tbat 

u could have resulted as that being the cause of the ftre 

~ or 1gnfttng that couch. 

r: Q You at that potnt bad no knowledge whether 

ts there electr1 cf t1 on or nott 

19 

20 

A 

Q 

21 tnvesttgator7 

A 

llo. st r. 

This 1~ just a routine exa•tnatton as a fire 

Right. Well, not only that. It's not 

28 ; uncommon for •• to co•e f n and see the power turned off. 
' I 
I 

~ 1 because tlte engine co11pany to •atntatn their safety will 
i 

~ i pull the •eter on the house once they respond there. 
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I 

1 ' Q· 

M. w. Wade • Redirect 167 

Okay. What did you do after you checked out 

2 that source of an accidental cause? 

8 A Well, once I could eliminate the electrical 

• outlet as being -- causing -- bav1ng a •alfunct1on that 1t 

a could have 1gn1ted the couch s1tt1ng next to ft, then I would· 

6 have looked for anything that could have been plugged 1nto 

7 1 1t of mechanical ••ans. such as a la•p or portable heater. 

a i Tber• was nothtng plugged tnto this outlet at all, so therefore 
i 

9 

10 
I 

ul 
I 

! 
ul 

i 
I 

18! 
j 

14 

lS 

-· and there was no equtp•ent that I could find sttttng on the 

couch or around the couch that would tndtcate there was 

anything that would result as a heating source from some 

••chan1ca1 source of heat. 

Q All right. Did you -· What did you do next? 

A Once you eliminate the tlectrtcal probabilities 

and any external heat -- Also ·there was no heating -- or 
18 

· vents fro• say the heating of the home that would 1 nd1cate 
17 that the direct blowing -- possibly the heat of that 
ta outlet against the furniture could have caused 1t to 1gn1te •. 

~ , There was nothing 1n that area that would 1nd1cate that. 
I 

20! So we have to start looking for some action on the part of 

m 1 the occupants such as I explained earlier, the pan of grease 
I 

~ ~ on the stove. In this tnstance, people s1t on the couch. 

• l They have a tendency to watch TV or listen to the radio. and 
' 

u ! people do smoke. So you -- I looked at the couch and based 

u ! on the burning of the couch it was appa.rent to me there was 
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1 ' not enough heat there to tndtcate a slow smouldering f1re. · 
i 
! 

2 , Q When you say slow smouldering ftre, what 
I 

a ; usually causes that? 

~ I 
I 

~ I 
a I 

! 
I 

'1 I 
! 

8 

9 

10 

il. 

121 
l 
I 

18' ! 
I 
I 

A Rormally someone accidentally drops a cigarette 

1nto a sofa. 

Q Yby would that sofa not indicate that that 

had occurred? Explain that to the Jury. please. 

A Exhibit Number 4 shows thts couch, and tf you 

have -- In order to have a ftre fro• a ctgaretta, that 

~tgaretta has to be tnsulated against that •atertal to 

generate enough heat for 1t to continue to burn. and as the 

cigarette burns tt~ drops down further and further tnto 

that ptece of furniture, and as that -- It just stts there 
1' · and smoulders, and we're talking about ... i~"Y"!h~re: from 

15 . 

16 

17 

18 

19 

201 
! 

an hour and a half to two hours to get something to literally 

break open tnto an open flame fro• some smouldering type 

fire. As tt does thts. ft generates heat 1n the neighborhood 

of approximately 1200 degrees. and when tt does that, of 

course. the springs tn the caucb have a tendency to lose 

their tension because the heat ts just so much they lose 
21 

j and there •s no tens 1 on to the s pr1 ng. That was not --
~I Q What did that couch 1nd1cate7 

A That was not the case. The tension was still 

1n th• spring~ tn that area. Not only that. as the ftre 
25 ; burns. the particles of the burntng debris have a tendency to 

Donn, Graham &.. !\ssociales 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA SEACH AND ACCO""'AC. VIRGINIA 

ELIZABETH CITY. NORTH CAROLINA 

125 



M. w. Wade - Redirect 169 
-------1---------------------------·-· --------··----·· --

1 drop down onto the floor and subs·aque-ntly 1t will literally 

2 co•pletely consume that area of the furniture where the fire 

s I or the cigarette tnfttally drops fnto. The frame of this 
i 
i 

• l couch was stt11 intact. It was still relat1vely strong 
I 
' 1 ! even though 1t did have some ftre damage to tt, but the 
I 

3 ; burn patterns from the top show the fire co•tng from the top 
i 

., i st de ·of the couch. and there was no daaage or very little 

a i da•age to the bottom side of the couch. Tha couch was just 
I 

s' in too good of shape to have any type of a slow s11ouldaring 

to type ftre. 

u; Q All right. What was the weather 11ke that 
i 

ttl evening? 
I 

tal A It was clea~ and cold. 
14 Q All r1ght. What would that 1nd1cate to you 

u as far as those conditions? 

18 A It would tnd1cata that -- Hor•ally we would have 

11 to look for some act of Sod so to speak as a cause of a ftre. 

18 

19 

20 

21 

Q 

A 

What would an example of that be! 

L1ghtotng. There was no stor•s of that --

like that the night thts occurred, so therefore that was ruledi 

out itself. 

Q All rtght. What -- Let's say that somebody had 

walked 1n and struck a lighter som•where. Would that cause 

that type of a f1re1 

MR. BARNES: Objection. I'• gotng to object 

---------------..,-------·--------···----·-·-··------
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1 to speculation on what mtght have been. 

2 THE COURT: I sustain the objection. 

3 I MR. ALLISON: Pardon? 
; 

4 i THE COURT: I sustain the objection. 
I 

I MR. ALLISON: May counsel approach the bench? 5 I 
I 
! 

6 ! THE COURT: Certa1n11. 
j 

1 : (A s1da-bar 
i 

conference was held by the Cou-rt 
I 

8 ! with counsel for both stdas out of the hearing of the 
i 

9 j jury and the court w-eporter) 

10 l 

n BY MR. ALLISON: 

12 q All right. Continue with what you dtd that 

a evening as far as your investigation. 

14 

lt3 

17 

13 

19 

20 

21 

28' 
! 

A Well. when you stand and look at the 1tving 

roo• area -- and earlter I stated how a f1re burns. It 

burns up and out, and 1t leaves --

Q Where was tt headtng towards. tf anything? 

A I don•t follow your question. Mr. Allison. 

Q Where would a fire be •ovfng towards? 

What wo.ul d tt be •ov1ng towards? 

A It would moYe towards a source of fresh atr, 

and the natural progression, of course, 1s going to take tt 

to other portions of the bouse just by natural convection 

of the beat. When you look at the overall picture of the 

1tv1ng room area, the ftre -- the lowest potnt was at the 
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128 

1 couch, the cushion level, and f1re burned up and out to the 

2 l front portion of the bu11d1ng to the windows and, of course, 
! 
i 

s 1 the other side was going around the hall towards the bed~ooms,: 

' j and the natural progression. you could see the f1re co•ing 
' 5 ! Iaack down· on both s1das pot&tng bact to that couch. 
! 
j 

a t Q . All right. Could you show th• ·jur1 bow this 
i 

, i wou1 d. be burnt ng towards an oxygen source fro• these 
I 

a i photographs? 
i 

9 ! 

lO : 

11 

18 

14 

13 

18 

A Aga1n we go back to Exh1b1t 4, and I kno~ you 

all probably can't see this from hera, but 1f you'll notice 

the charring on this end of the couch ts much •ore so than 

tt 1s at the other end of tb• cou~h. and what ts happening 

th·ere 1s the f1re ts moving up and away_fro• that area. 

So therefore the beat 1s not concentrated 1n that area as 

auch, and as the f1re moved around the ~rant door betng at 

that end of the couch (Indtcattng); and then Exh1b1t 20 1s 

1; ! just to the· rtght of··the front door gotng over towards --

18 these are the front windows of the residence. These windows 
19 ; ·are what we call Jalous:l,e w1 ndows. They roll out w1 th a hand 

: . 
I . 

20 : crank, and they don • t have a tendency to seal thems ttl ves 
21 i very t.igh~ly. So subsequently the heat -- the ftre and 

i 
22 ; everything was gotng to be pulltng towards that source of a1r. 
23 

; and as the f1 re gats on these w1 ndows the 1 nfr-1 ngment of the 
! 

u! beat·and flaae. then they break out. and as they break out 
21 ~than. of course, the fire 1s going to intensify because of the· 
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! 
I 
I 

1 1 fresh atr it's getttng. where as before ft had a 11m1tad 

~ ••ount. 

Q All right. Lteutanant Vade, what ts 

• spontaneous tgnttton! 

s A Spontaneous tgnttfon ts normally a process of 

s tnternal beating on certatn atneral type ttems, and some 
I 

1 ; meta 1-, some ft ne •etal s. 
I 

8 Q 

9 type •a tter? 

10 

11 

12 

i 

A 

Q 

A 

All right. Would that be applicable 1n this 

No. 

llhy not? 

Because when you'r• talktng about spontaneous 

ta 1 hea.tt·n_g. you're talk~ng nor•al.ly a:bout a fer•enta.tton process,, 
I 

14 : where say the -- probably the eastest exa•pla to gfve would 

u be fresh cut hay where a farmer cuts bts hay and stores tt 1n 

ta the barn. and that hay has a tendency to have -- when 1t gets 

17 moisture tn ft. ft has a tendency to start fermenting, . 

13 and 1t generates heat. It produces its own heat internally. 

~ ' and 1t normally burns froa the 1ns1de of that type af ttem 
20 to the outs 1 de, and that was not the case hera. There was 

21 no -- Ttats fs a -- Most of the combus.tibl-es we deal w1th tn 

our home •~• man-aade ~ab?tcs. although maybe the coverage 

could be cotton, but the cushions· are normally man-made 

such as foam rubber or some·thtng 11ke that, and these are not 

susceptible to spontaneous combust1on. ____ _..;. __________________________________ - .. - ... 
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1 ; Q As an expert, h·ow 1 ong : did.~ you estab11 sh 
~ 

2 · that this particu~ar ftre burned before tt was put out? 

MR. BARNES: Objection, Your Hono~, unless 

• l tbere•s a foundation for that opinion •. 

s I MR. ALLISON: He's going to do that, Judge. 
l 

s! THE COURT: I'll overrule your objection. 
i 

1 I Note your exceptton. 
! 
i 

a j A Based on thtngs that we have done over the 
I 
: 

9 1 years as far as satttng up classes to -teach~other people 

w l how to determine origin and cause, we have bu11dtngs that 

11 we actually set up and we burn certain things to see how 
I 

u i they react, and, of course. tt•s a teachtng process for the 
i 

u l people. that are trying to come 1n and datarmtne the origin or 
~ 

1•; cause of a fire. So we do that on an ordinary basts, and 

1s so you're talking about based ·on those experts over the years 

1s I would sa1 you're lookiBg at twenty •inutes. Ftfteen to 

11 twenty 111 nutas. · 

18 Q All right. Now, you stated you arrived at 

19 approxtmataly what tt11e? 

20 

21 

A 

Q 

9:55. 

All right. Dtd you have occasion ~- Let •• 

~ go back to this. Commonw•alth's Exh1btt Nu•ber 17. Is that 

the way the door was when y~u had entered? Wfth the key 1n 
24 it? 

A Yes. 
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1 Q Okay. Approximately how long did you stay 

2 that n1 ght i nvestt gat1 ng? 

3 

6 

'1 ! 

1 

8 i 
i 

9 ; 

10 : 
I 

11• 

12 

13 

A It would -- It's on the printout. I would --

I know I was there after m1dn1ght. 

q All right. D1d there co•e a time when JOU saw 

a vebtcle outside that evening? 

MR. BARNES: Your Honor, I'• going to obJect. 

to the leading questions on the stand. 

THE COURT: The question 1s leading. 

NR. ALLISON: That question 1s leading? 

THE COURT: Very •uch so, yes, sir. 

MR. ALLISON: All right. Judge. 

u BY MR. ALLISON: 

13 

lG 

Q 

A 

D1d you observe anything unusual that evening? 

After the engine company cleared up,.myself 

11 . and Officer LaPorta of the second precinct were sitting in 

lH h1s veb1cle at the corner of 65tb and Atlantic. wh1cb 1s 

19 where tilts residence was. 
I 

20' Q Approximately what time was this? 

21 A It was approximately ten minutes ta 12:00. 
22 Q All right. 
23 A While we were sftttng there a vehicle turned in 

u i off of Atlantic onto 65th Street. went down about half way, 

~ ·was gotng very slow. and turned and came back out and stopped 

------------------------------ ·--·-·--· -- ·····----
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M. v. Wade - Redirect 175 

at the stop sfgn directly behtnd us. 

D1d you see an tndtvidual in the vehicle? Q 

A I can't 1denttfy who was drfvtng the vehicle, 

: I ftO. 

Q Dtd you have occasion to run the license plates 
6 

1 i 
i 

8 ! 

on it? 

A YIS. The police cars are equipped wtth a 

•obtle data ter•tnal tied directly tnto the computer with 
9 i 

i DMY. and we ran the license number. 82 Ytrgtnta 3-124. It 
10 

11 

12 

18 

14 

lS 

18 

17 

18 

19 

20 

21 

ca•• back --

MR. BARNES: Objection to hearsay. Your 

Hono-r. 

BY MR. ALLISON: 

Q 

A 

Q 

All rtght. We won•t get into that. 

What type of vehicle was tt? 

It was a Volvo stattonwagon. 

All right. And approximately what t1ae was 

tha.t again? 

A About ten •1nutes to •1dn1ght. Ten ainutes to 

12:00. 

Q And that was the same ntght of the f1re? 

A Yes. 

Q When you were 1ns1de. d1d you observe any 

weapons? 
----~---------------------------·-----· ·-- -- ·-··-·---
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1 A Yes. As I went through the bu11d1ng I noticed 

2 tn the k1tcban area there was a cardboard box on the table 

s w1tb articles put tn 1t, and tn that cardboard box was a 

• I ptstol. 
I 

s I 
I 

Q 

A 

All rtght. Did 10u nottce·an1t1ng else tns1da7 

6 ! 
l 

1 ! 
l 

8 l 
I 

9 l 
; 

On the kitchen counter was a box wttb some 

car stereo speakers. 

Q 

A 

I 

Had they been opened? 

Tba box had been opened, but they were --

a! You know. the 11d ttself was closed. Somebody· had opened it 

11 up as tf they had received tt. They were laying on the kitchen 

u counter, and there were other items tn the k1tcben, personal 

~ ttems. I can't r••••ber exactly wha~ they were. 

t• Q All right. Dtd JOU have occasion to go back the 
i 

1s ! next day? 

18 I A Yes, str. I went back the next •~rn1ng. I 

n i would say approximately 10:00. 
lS I 

19 

I 

20: 
j 

Q 

A 

Q 

Were these same 1tems there? 

No. st r. 

A11 r1ght. When I say -- What are you 

u l referring to as was not ther•7 
I 

~ . A The pistol and the speakers. 
I 

Z~: 

I 

Q 

A 

All r1ght. 

It appeared that someone had come in and 

~ ; removed ttams from the bu11dfng. 
I 
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9 

M. w. Wade - Redtra·~_._;;.t ______ ---· __ _ 

MR. BARNES: ObJection to the conclusion. 

THE COURT: I sustain. 

_177 .. 

' i IY MR. ALL I SOft: 

s ! q Tbey just were not there? 
l 

6 : A 
i 

1 i Q As a result of your investigation were there 
3 i any other acc1clenta1 probabilities tbat could not be 

I 

9 · e11111nated7 

10 

11 

12 

I 

u! 

14 

16 

17 

19 

20 

21 

MR. BARNES: I object to that. That's leading; 

and also there's no bypothettcal question, and that's 

the form to ask an expert. and·I thougbt we· covered 

tbat potnt about excluding those things. As a matter 

of fact. we had covered that point. 

THE COURT: Ha ts privileged to tell what he 

did. 

MR. BARNES: That wasn't the question that was 

asked. 

THE COURT:· 1 know that, but I was going to say 

the question -- I was going to sustain the objection. 

found. 

MR. BARNES: All right. Thank you. 

MR. ALLISON: All rfght. Was that your total -­

THE COURT: What he dfd. what ha saw. what he 

MR. ALLISON: Judge, he's an expert. That's 
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l 

Q .. 
3 

• I 
5 

8 

'1 i 
I 

8 I 

9 i BY 
I 

' 

10 

MR. 

M. W. Wade - Redirect 178 

why I qualtfted him, for an opinion. 

THE COURT: But there are certain areas of 

expertise that we leave to the jury to make the final 

detar111natton • 

MR. ALLISON: All right. Judge. 

THE COURT: According to thetr parttcu1ar 

provtnce. 

ALLISON: 

Q All rtght. Did JOU have occasion to see the 

11 defendant, Ja•es Cook, the next day after the fire? 
i 

12i 
i 
I 

lSI 

14 

A 

Q 

A 

Yes. s1r. I d1d. 

All right. And where was tbat? 

I ••t Mr. Cook at the F1re Station at 19th 

13 ; and Arct1 c. It was a. mutua 1 meet1 ng place. convent ent to 

18 h111self and myself at that particular time. 
17 Q All r1 ght. And d1d you have occasion to 

lB discuss the matter of the ftre with him? 

19 A Yes, str. I had a previous engagement. so our 
20 ; conversation was very short. I asked Mr. Cook when was the 
21 i 1 ast time he was tn the building. and he had stated that he 

j 

~ i had been tn there the ntght of the fire. Sunday ntght. Thts 
23 ! wa.s Monday morning, approximately between 8:00 and 8:15. As 

a llat.ter of routine· -- When we ftle our reports we tnd1cate 

whe·tfter the property was 1 nsured by the owner and the occupant. 
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1 I asked Mr. Cook at tbat t1me tf he had insurance on h1s 

2 property. He stated no. 
I 

s t Q All right. 
! 

' i A i He also stated -- I asked hta who had keys to 

s l the property. because of the fact that the key was found tn 
I 

s i the door. He stated that there was a key kept under the 

1 ! trea~ of the second or third step gotng up to the second floor 

s i apartaent. and that's where the kay was normally kept. and 
l 

t i that his room11ate and b1asalf nor•a11;y used that key. 

10 . Q All right. Did he aentfon anything else about 

11 the electr1ctty7 

12 

! 

ul 
I 

! 
14 

lS 

18 

17 

18 

19 I 

I 
201 

21i 
i 

A Yes. Mr. Cook tndfcated that he bad the 

etectr1ctty turned off on tba 22nd of December. and that he 

was currently rasfdfng at the Ramada Inn at 55th Street. 

Q Dfd you have a dfscusston with hfm as to his 

renta.l status? 

MR. BARNES: Your Honor. again th1s 1s leading 

the witness, and I object to it. 

MR. ALLISON: All rfgbt. Conttnue with that. 

THE COURT: Sustain the objection. 

22 ! BY MR. ALLISON: 

Q Just trying to get the pertinent parts rather 

2j j than go1 ng through everyth1 ng. 

13~ 

Go ahead. 
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----~----------------------------····-----·----··--

1 A He stated that he had moved into th·e Ramada Inn. 

2 He didn't state when. I was pressed for t1me, sc;» I really 

s : wasn't 1n a position to pursue any conversations other than 
i 
: 
I 

• 1 what I've already explafned. It was a very brief tntervtew. 
I 

s ! Lasted onl1 f1ve or ten •1nutes. So that I could get up with 

6 h1• I asked Mr. Cook ff he would call me the next day at his 
i 

1 ! conve~fence and set up an appo1nt•ent with me. 
1 

a I Q All right. Did you bave occasion to see 
I 

9 l Mr. Cook after that? 
I 

10 ~ A No, str. 

11 Q I • d 11 ke to show you Commonwealth's Exht·bt t 

u 1 Nuaber 5 again. 
I 

I 
a 1 MR. BARNES: May I approach tbe witness to see 

I 
u : these, Your Honor? 

u ~ THE COURT: (Nodded head afffrmatfvely) 

~ MR. BARNES: Thank you. 

17 

18 BY MR. ALLISON: 
I 

19 l Q A 11 right. Cononweal th • s Exh1 bt t Number 4 1 s 

• I the couch and Exhibit 5 1s the couch. Which one was the 
I 
I 

11 I larger couch? 

~ A The -- Exbtbtt Number 5 1s an overstuffed couch 
28~ which based on the s1z•-Just -- and by the frame appeared to 

be the bigger of the two. This appeared to be a smaJler type 

~ . couch. with a floral design and bamboo and whatever the 
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i 
! 

1 I cusb1ons were made out of. (Indicating) It was not as heavy 

2 as the other couch. 

s : MR. ALLISON: If I may have Just one moment. 

•I Your Honor. 

s I May counsel appro·acb the bench7 
I 

a ' (A s1de-bar conferenc •... was held by the Court I 
1 I w1th counsel for botb sfdes out of the hearing of the 

8 Jury and the court reporter) 
9 

I 
I 

to l BY MR •. ALL I SOH: 

11 

I 

121 
I 
I 
I 

ta! 

14 

15 

16 

17 

I 
! 

Q In 10ur investigation you found no evidence of 

an acceliran·t?·· 

Ftrst of all. what ts an. accelilrant1· .. 

A An . acceler-ant 1s normally • flaamable substance 

that 1s used to accelerate the burning or accelerate the 

fire itself·. 

Q All r1gbt. During 10ur investigation did you 

~ find anything of that nature? 

19 A No. The ftre appeared to be noth1n; but the 

~ ordinary combustibles, the couch and the fu~ft1sh1ngs 1n the 

21 room. Tb•~• was nothing to tnd1cata fro• the burn patterns 

~ to tnd1cate an accelerant had been used. 
2S MR. ALLISON: I would have nothing further of 

this witness, Your Honor. 

TH£ COURT: All right. Now may I see counsel 

----~-----------------------------·-----· -· . ·---· 
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2 

a 

s 

· M. w. Wade - Redirect -···-- - _1 82 

for just a moment? 

(A s1de-bar conference was held by the Court 

wfth counsel for both s1des out of the hearing of the 

jury and the court reporter) 

THE COURT: My col\versat1oa with counsel was 
I 

s i to ascertata Mr. -- Lteutenant Wade was called and 
I 

1 I started hfs tast1eony at 11:30. So he has been on the 

a I stand for an bou~. I was try1 ng to recess for the 

91 Jury's beneftt as well as other parttas. So we'll 
I 

I 

a : take a ten-minute recess and then we'll start agafn 
! 

u ! wfth tbe examination. 

u low, Lteutenant Wade. durfng tbe recess do not i 
a I d:f scus s the case w1 tb aayone. Tit f s wou 1 d t nc 1 ude the i 

14 ~ Co••onwealtb's attorney. 
! 

1s Show the ·Jury to the Jury room, please. str. 

1s (The jury was. excluded from the courtroom) 

17 

18 

19 

20 

Z1 

2S 

MR. BARIES: Tour Honor, since we're tn the 

-•tddle of tb1s wttness I believe 1t would be 

appropriate 1f be not talk to anyone. 

THE COURT: That's just what I told hfM. 

MR. BARNES: Oka1. 

TH! COURT: ta'll weren•t 11sten1ng. I sa1d 

1ncludtng the Commonwealth's attorney. 

(The trial recessed at 12:30 p.m. At 12:50 p.a. 

the trial continued as follows:) 
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1 

i 
2 i 

I 
s I 

, I 

~ I 
e I 

7 

8 

9 I 
I 
' I 

10 ! 
I 

BY MR·. 

M. w. Wade - Redirect 183 

(The jury was recalled to the courtroom. and 

the following occurred in the presence of the jury:) 

THE COURT: All right. 

~ECROSS-EXAMINATION 

BARNES: 

Q Okay, Your Honor. 

Lieutenant Wade, what time was the fire at 

&501 Atlantic Avenue reported or was the call received at the 
11 i Ftre Department? 

u / A It was reported 1n co••un1cat1ons at --
' ~~ Tbe1r report would tndtcate 2118, and I believe that's in 

14 ! 
I 
! 

15 I 

! 
I 

16 ; 
l 

17 

18 

I 

19 I 
l 

20! 
! 
: 

u' 

28 

-- 9:18. 

Q 

A 

Q 

9:1a p.m.? 

Right. 

And what time do the records show that the 

F1re Department actually arrived at the scene? 

A I'd have to look at the report. 

Q I'd be glad to show it to him to refresh his 

•••ory 1f that's all right. 

(Handed to the witness} 

A Their time of arrival would be 2122. or twenty-

two •1nutes after 9:00. 

Q That would be four minutes after receiving the 
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I 
---~- -·- -·--

1 I call? 

~ I A Yes. 
I 

3 I Q I 
i What does the term t1ma cleared mean? 

4 A Means when the last p1ace of equfpmant from that 

s station left that ffre scene • 

• I Q 

1 I 9:Z2f 

So they would have arrived at the fire scene at 

·I A R1gbt. 

9 I Q And then at time cleared the f1re is out and 
10 i 

i 
i 

all tbe equipment ts gone? 

111 
12 

18 

A Right. 

What time was that? 

2239 or 10:39. 
14 

Q 

A 

Q So the Fire Department was at the scene saventa&.n 
15 I 

I •inutes7 
18 

17 

18 

19 

20 

A 

Q 

I 1 m sorry. Twenty-seven minutes? 

No, str. An hour and fifteen •1nutes. 

I•m sorry. Misreading that. 2239. So an 

hour and seventeen ainutes7 

: I tbare! 
zal 

A 

Q 

Roughly. yes. str. 

All right. W~at time did you actually arrive 

I 
I 
I 

A I arrived there at I belteve it was -- I think 

tt was five minutes to 10:00. It's -- It would be on the 

printout. There•s a computer printout. I don•t know if you 
------+---------------------------·-----· ··-·-

! 

I. 
I 
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t' 

~ 
.... ~ .. 

I 
2 I Q 

M. W. Wade - •~cr~~s~ 

All r1ghto And was the -- the fire was --

i Was the f1re extinguished at the ttme you got there? 
s I 
4 I 

6 

., 
8 

9 

A 

Q 

A 

Q 

Yes. 

It was already ,~), 
Yes. 

There ts 1 photograph you bave there. and I 

don't recall the nu•ber of the axh1b1t rtght off hand. but· 

tt•s a picture of a door with a key 1n tt. Do you recall that 
I 

10 ! photograph? 

uj 
~j 
111 

I 
14 I 

I 
15 ! 

16 ; 

A Right. 

MR. ALLISON: I think· tt•s 17. 

A Here tt ts. It's Number 17. 

BY MR. BARNES: . 

Q All rtght, s1r. Is that key on the 1ns1de or 

n the outside of the door? 

18 
! 

A The outside. 
i 

Q It's on the outside?· 
191 

A Rtght. 20! 

11 Q All rtght, sir. And that ts Exhtbtt Number 
22 17? 

' 
21! A Rtght. 
24 Q All right. str. Now, are there a•~·~t~er 
25 doors to that apartment that leads to the outside? 

142 
Donn, Graham &. Associatns 

REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

EUZABETH CITY. NORTH CAROLINA 



186 ------1--------------------------·······-·-·--······-I 
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I 
I 

A 
1 i The rear door in the kitchen. 

I 
2 I Q 

a I door? 

All right. Did you notice anything about that 

A If I remembe~ rtght, the -- If I remember. it 

s had a storm door on tt, and I believe the storm door vas 

al damaged, but as far as I know my examf nat1 on df d nat revea 1 

7

81

any d·amage to the rear door that would preclude someone 

co•tng tn through that door. 

, I Q It would not preclude thefr coming through the 
\ 

10 ! door? 

11 A W1th -- You know, without some means of forced 

u entry or w1 th a kay. 

18 Q All rf·ght. Dtd you make an inventory of the 

14 ftems that were at the scene fn the.apartment? 

11 1 

18 

17 
i 

18 i 
l 

A 

Q 

A 

Q 

No. sir, I dfd not. 

Is ft standard procedu~e to do that? 

No, sf r. 

Okay. Did you notfce any rifles or a shotgun 

11 ! 1 nsf de the apartment? 

201 
I 

A No. s 1 r. I d 1 d not. 

211 Q Now, you stated that later on that evening 

~ ! at the fnt•rsact1on of 65th and Atlantic you saw a green 
I • i Volvo; is that correct? 

ul A Yes. s1r. 
ul 

I Were you able to determine whether the -- You 
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1 say you couldn't say who was tn 1t? 

i 
s l 

; 

6 

A 

Q 

A 

Q 

A 

No, s1r. I couldn't identify the driver. 

Was there more than one pe~son 1n tt? 

No. sir. 

Do you actually recall that? 

I don't remember seeing but the one person, 

1 the d-..1 ver. 

8 

9 

10 

Q 

A 

Q 

Do you know 1f tt was a male or female? 

I couldn't tell you. 

That vehicle was not registered to Mr. Cook, 

11 was t t? 

A No, str. 

18 Q All right, str. Now, through your 1nvesttgat1on 

14 you learned that Mr. Cook was on the lease; 1s that correct? 

lS 

18 

17 

18 

19 

20 

21 

28, 

144 

A 

Q 

A 

Q 

A 

Yes. s1r. 

You learned that from Mr. Osmond? 

Right. 

And dtd you -- You contacted Mr. Cook? 

Yes, s1r. How I contacted Mr. Cook 1s I had 

gone to Mr. Osmond' off1ce that morn1nt, the next morning, 

a Monday, to contact h1m to get further information from htm, 

and while I was there Mr. Osmond was not 1n his off1ce. They 

called h1m at home, and wh11e I was talking with him at home 

Mr. Cook ca 11 ed htm, and so Mr. c·ook aventua11 y called me 

at Mr. Osmond's office where we made an arrangement to meet 

Donn, Graham &. Assodates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

ELIZABETH CITY. NORTH CAROUNA 



-----1------------M~· --=w::...;:."-=WA..d.e~e-~_r_o_u ____ ..... 188. ··--

1 at the Ffre Station at 19th and Arctic. 

2 ; 
I Q Did you tell hfm you were tnvastigatfng the 
I 

s i fire? 
6 I 

·I 
5 j. 

I 
l 
l 

6 ; 

I 
'1 ' 

8 

! 
9 i 

! 

10 

11 

A 

Q 

A 

Q 

A 

Q 

Yes. str. 

Did you tall btm you wanted to talk to btm? 

Yes. 

Because he was on the lease? 

It was a matter of routine. yes, s1r. 

And he voluntarily came to the Fire Department 

to meet you for that. purpose? .. 

A Yes, s1 r. 
12 

1 Q Oka·y. And you stated that you asked h1m 1 f 

u I he had fnsura~ce that day~ fs that r1ghtt 
! 

14 : 
I 

. lS 

16 

17 i 

18 

19 

20 

21 

22 

28 

A Yes. s t r. 

Q Dfd you ask hfm tf he had insurance or asked 

htm 1f he had an insurance policy? 

A No. I asked htm tf he had tnsurance on h1s 

contents. The reason I -- and let me clarffy that the 

reason I do that is because I knew he was the person leasfng 

the property. so he would have no right or bearing to 

any insurance on the building ftself. I knew who had 

Q All right. You checked with Mr. Osmond 

to see if he had insurance on the building? 
' 

A Yes, s1r. 

Q · Did he? 
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1 Yes, sir. 

2 ; 

A 

Q All ~1~ht. And you sa1d your conversation with 

s 
I 

• J 

I 
s I 

j 
I 

6 

7 

8 i 
l 

Mr. Cook lasted just ten .minutes or so? 

A Te~ to fifteen max. 

Q All right. And you had to go somewhere, and 

that•s why the interview stopped? 

A 

Q 

Right. I had another appointment. 

Was there any tape recordtng of your 
l 

9 ~-conversation with Mr. Cook? 
! 
! 

10 A No, sir. 

11 Q Did you take any handwritten notes? 

12 A Yes, sir. 

13 Q Do you have those with you today? 

14 ) A They're 1n my f11e. yes, str. 

lS Q Is your f11e 1n front of you? 

16 A No, str. 

17 Q Did you write down the questions you asked 

18 and the answers that were given fn your handwritten notes? 

19 A No. Just his answers. 

20 q D1d Mr. Cook tell you about the key that was 

n left under the tread or whatever on the second or third 

~ step? 

A 

Q 

25 there? 

14' 

Yes, s1 r. 

Did you eve~ go back to see 1f that key was 
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3 i 
I 

I 

4 l 
I 

5 i 
I 
I 

6 i 

7 ! 
j 

a I 
I 

9 ! 
! 

10 

11 

14 

18 

17 

M. H. Wade - Recross 

Yes, sir. A 

Q Was ft there? 

A No, sf r. 

Q There was a kay fn the door, wasn't ft? 

A Rfght. 

Q Left 1n the deadbolt? 

A Rtght. 

Q And Mr. Cook told you he had gone there on 

the n1ght of the ftre at between 8:00 and 8:15? 

t1me? 

A 

Q 

A 

Q 

A 

Yes, sir. 

And did be tell you why be went there? 

To get a bow tfe for a New Year's Eve party. 

Dfd he tell you where he was ltvtng at the 

Yes. str. He wa~ stayfn~ at the Ramada Inn 

at 55th Street. 

Q Okay. What material was the sofa that you 

13 . referred to that was burned up s~ badly made of? 
19 A I' II not a chenafst, so as far as telling you 

I 
I 

20 • what the che•1ca1 composttfon or makeup of that couch is 

190 

n '--You know, 1t had a wooden frame and apparently upholstered 

~ with some fabric. 

23 

24 
i 
!the 
! 

21 ! 
! 

Q You do n~t know •hat the chemical makeup of 

fabric on the sofa was? 

A No. 

Donn, Graham &. Associates 
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l 

3 

Q 

A 

Q 

M. w. Wade - Recross 

Did you take any samples of the fabric? 

No. 

So I take 1t you did not have t~e fabr1c 

• I tested for any analysis? 
! 

5 i A No. 
I 

1 91 

I 

8 Q D1d you take any samples of the fabrfc on the 

, stuffe-d one you referred to 7 

8 A 

Q 

to of that was? 

11 

12 

A 

Q 

A 

14 pi ctuJ-es. 

tS 

lJ 

Q 

A 

No. 

So you don•t know what the chemical makeup 

No. 

Was there carpet on the floor in the apartment? 

I'm going to have to look at one of the 

You don't recall? 

I believe there was. but I can't -- Yes. 

n There was carpet on the fl~or. 

13 

19 

Q 

A 

Was the carpet burnt? 

It had some heat damage to it, yes. It was 

20 not burned. 

21 

22 

I 

231 
I 

ul 
l 

21 ! you 
I 

Q 

A 

Is Exhibit Number 13 of the living room? 

Yes, sir, it ts. 

Q What's on the floor there? 

A Debrfs. and let me explain. The debris that 

see next to this chafr here. there were curtains hanging 

------:------------------------·---------·----
! 

148 I 
I 
I 
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I 

9 ! 

10 

11 

12 

18 

14 
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on the window, o~ course, and as the fire rolled up and got 

to the top of those curtains. of course, they have a tendency 

to 1gnfte and then they drop down. 

Q 

A 

Q 

for testing? 

A 

Q 

What's underneath that debris? Is that -­

This 1s carpet tn here. Right. 

D1d you take any samples from the apartment 

No. str. 

Is that a normal routine? 

A If there fs nothing there to indicate an 

accelerant was present, then, yes. sir. 

Q 

A 

Q 

And you found no evi crence of any accal eran-ts? 

No. 

And that fs something that is used to make 

1s a fire go? 

13 

17 

A 

Q 

R1ght. 

A typical example of an accelerant would be 

w ~ gaso11 ne. o11? 

19 

20 

2D 

A 

Q 

Something of that nature. yes. str. 

You indicated from your -- looking at the 

apartment and from the photographs that have been introduced 

that some windows were blown out. 

A 

Q 

A 

No, sir. Not blown out. 

Bw-oken? 

They were broken, yes. s1r. 

-----:------------------------------ ·-···---· ··--·-----
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l Okay. Do you of your own knowledge know how 

~ they were broken? 

3 A I know that the fire cracked -- or the heat 

4, cracked the windows on the bufldfng. yes, sir. 
I 

s : Q Were the windows 1n an open pos1t1on or a closed 

s , po s i t 1 on 1 

71 A Closed. 

8 Q Closed? Would opening the windows tn an area 
I 

9 
1 where the fire fs serve to make the ffre burn ntore? 

10 A Yes, sfr. because you have a free draft. 

11 It's -- Of course. You have more afr. 

12 Q Mr. Cook ts the one that told you be had the 

1B YEPCO serv1 ce cut off? 

14 A Yes, sfr. 

lJ Q Do you have any tdea of the age -- from looking 

ts at the two sofas -- the age of the sofas? 

17 

18 

A 

Q 

No. s 1r. 

Or what their cond1t1on would have been in --

to prior to their being burned? 

20 

D 

2D 

15~ 
I 

A No. s 1 r. 

Q Were you advised at any time by Mr. Cook that 

there were any ftems of personal property missing from the 

apartment? 

A 

Q 

No !t s1 r. 

01 d Excuse me just a moment, You~ Honor. 
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~ I 
I 

3 : 

, I 

I I 
I 

• I 
., I 
s I 

! 

9 I 
10 ! 

l 

u 

1J 

14 

18 

17 

18 

19 

20 

28 

After you made up your handwritten notes, d1d 

you put up --

MR. ALLISON: Why don't you show him what 

you•re referring to. I have no problem. 

BY MR. BARNES: 

Q D1d you type up something from your handwritten 

notes? 

A Yes, sir. 

Q Except for my hen scratch on it, is that what 

you typed up? (Indicating)~ 

A 

Q 

Yes. s 1 r. That's a copy of 1 t •. 

And were your handwritten notes something you 

were taking down verbatim or just the gist of what was safd? 

A Just the gist of what was said. 

The tmportant points. 

Q Okay. And did -- Are you the one that 

personally typed this? 

A 

Q 

A 

Q 

A 

Q 

A 

No. My secretary did. 

Did you look it over afterwards? 

Yes. 

For accuracy? 

Yes. 

Was it accurate as far as you could tell? 

As far as I could tell. yes. sir. 
-----r----------------------------------·.--
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9 I 
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10 1 

I 
I 

111 

12181 II . 

14 ' I 
ts 1 

I 

' 
16 

17 

18 

19 

20 

Q 

A 

Q 

before the 

A 

Q 

A 

Q 

A 

M. W. Wade - Recross 195 

All right. What's the date you show of your 

Yes, sit-. 

That's all I· have. 

Excuse me. I'm sorry. It was not the morning 

f1 re. you interviewed h1m. was 1t? 

No. 

It was afterwards? 

Yes. 

That was just an error? 

Yes. 

REDIRECT EXAMINATION 

22 BY MR. ALLISON: 

28 Q You actually interviewed him on the 28th; 

24 isn't that correct? 

A 

15Z 

Yes, I did. 
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l Q Now. let•s clarify one matter. You stated 

2 under cross-examination that the defendant,· Mr. Cook, was 

a not the reg1stered owner of this vehicle that you had taken 

4 had seen the night before; 1s that correct? 

1 before? 

3 

A 

Q 

Yes. 

D1d you take down the license plate the night 

Yes. 

9 

A 

Q Did you have occasion to see this same vehicle 

10 the next day? 

llr 

12 

14 

lS I 

lS 

17 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes. sfr, I dfd. 

What was the license plate oa ft? 

3-128. 82 V1rg1n1a. 

Where did you see that? 

In the parking lot of the Fire Station. 

Who got into that vehicle? 

Mr. Cook. 

Mr. Cook drove that vehicle to come see you 

~ for an interview regarding the fire; fs that correct? 
20 

21 

! 
22 to was 
23 

~ ;woman. 
25 

A Yes, sir. I assume so. 

Q Do you know that the person the car was re~istered 

a young lady he knew? 

A That•s who the car was registered to, was a 

That's all I could tell you. 

MR. ALLISON: I would have nothing further,Judge. 
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2 

s 
I 
I 

• I 
I 

s i 
i 

6 ! ay· MR. BARRE$: 
I 

THE COURT: All right. 

MR. BARNES: Excuse me just one moment 1f I may. 

RECROSS-EXAMINATION 

1 ! 
l 

8 l 
l 

Q 

A 

Q 

. Vhat was the license nuabewa you satd? 

3-128. 12 Yfrg1n1a. 

9 Isn't the nu•ber 3-124, sfr? 

10 MR. ALLISON: Refer to your notes. 

11 124 very well could have been 124. I've 

~ got tt written down. 

18' 

14 BY MR. BARNES: 

1a 

17 

18 

Q 

A 

Ve11, thfs 1s important. 

I can show you the printout. 

You • re r1 ght. 124. 

What was the lfcense number you saw the night 

19 after the f1 re? 

20 

21 

A 

Q 

A 

3-124. 

But your testimony a wh11e ago was 3-128. 

t stand corrected. 

MR. BARNES: That•s a11 I have. 

------+--------------------------·--- -· ·-. ·-··-·-
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I 

i 

1 i R£DIRECT EXAMINATION 
., . .. . 

s BY MR. ALLISON: 
i 

' I I Q Is there any doubts that tt was the same license 
I 

5 i 
I 

6 : 

'I i 
! 

8 j 

! 
9 ! 

plate on that 

A 

q 

A 

Q 

vehicle? 

Mo, s i,.. 
Tbe ntght before and tha next •orntng? 

No, sfr. 

Is there any doubt tn your mtnd who got tnto 

w · tba~ vehicle the next day? 

11 

12 

A 

Q 

No. s1 r. 

I would have nothing -- Excuse me. Wh1t type 

u of vehicle was 1t7 

15 

13 

17 

18 

19 

20 

A A green Volvo stat1onwagon. 

MR. ALLISON: I would have nothing further. 

THE COURT: All right. Counsel f1n1shed with 

the witness? 

MR. BARNES: Yes, sir. 

MR. ALLISON: Yes, str. 

THE COURT: May he be released? 

MR. ALLISON: As far as the Cam•onwealth 1s 

concerned. 

HR. BARNES: I'd like ta reserve Judgment on 

that at this point. Your Honor. 

THE COURT: Suppose I do thfs: I'm going to 

Donn, Graham ~ J\ssm::iales 
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l . 

2 

n , 

6 

7 

8 I 

9 

10 

11' 

12 

18 

14 

13 

17 

13 

19 

20 

21 

23 

suggest w~ release him. but I'll put him under 

instructions not to discuss the case with anyone 

except the counsel involved and .. be subject for recall .. 

MR. BARNES: We don't want to 1nconven1ence 

h1a. If he wants to do something 

remains available. 

As long as he 

THE COURT: Lieutenant Wade. because you might 

be recalled back do not discuss th1s case, that 1s, 

your testimony of what your knowledge 1s except to the 

attorneys involved 1n the case. until you get further 

1 n format 1 on • 

THE WITNESS: Yes. sir. 

THE COURT: And if you w111 make yourself 

available for recall by leaving some information either 

with Mr. Allison or somewhere about where you'll be. 

THE WITNESS: Yes, s1r. 

THE COURT: Other than that. you may stand 

down and y~u may be released. 

now. l•dies and gentlemen of the jur.r. 1t's 

ten after 1:00, and this 1s the normal ~1me we would 

recess for your·lunch. We will do sa at this time. 

We have been over the instructions so many times: 

I know your memory 1s as good as mine •. So pursuant to 

the same 1nstruct1ons I released you yesterday. I'll 

release you today. So please return at 2:10 and we'll 
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1 

2 l 
I 

' 

3 

8 

1 

8 

9 

10 

11 

12 

lS 

14 

lS 

u 

li 

13 

19 

20 

21 

start again. 

(The Jury was excluded from the courtroom) 

(The trial recessed for lunch at 1:10 p.m. 

At 2:10 p.e. tbe tr1a1 conttnued as follows:) 

(The Jury ~as recalled to the courtroom, and 

the following occurred 1n the presence of tha Jury:) 

MR. ALLISON: Mr. Orendorf. 

THE BAILIFF: Your Honor. Mr. Orendorf was 

sworn tn yesterday. 

THE COURT: Mr. Orendarf, 10u were here 

111terd1y? 

THE WITNESS: Yas. s t r. 

THE COURT: All right. The oath that you took 

yesterday will govern you in your testimony today. 

THE WITNESS: Okay. 

-·---ooo-·---
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J. Lo Orendorf - Direct 201 

JEFFREY L. ORENDORF, called as a witness on behalf of 

the Commonwealth, hav1ng been first duly sworn, was 

examined and testfffed as follows: 

DIRECT EXAMINATION 

, · BY MR. ALLISON: 

8 . 

9 please. 

10 

11 

12 

Q 

A 

Q 

A 

Q 

A 

Q 

Would you state your name for the record, 

My name 1s Jeffrey L. Orendorf. 

Your --

Claims Adjustor. 

And by whom are you employed? 

Nationwide Insuranc~ Company. 

All right. 01d you have occasion to disburse 

lG a check to the defendant fn this matter, Mr. James Cook? 

17 

18 

A 

Q 

Yes, I did. 

I'd like to show you this cheek and ask you 1f 

19 you can 1 dent11'y 1 t. 

20 

21• 

A 

Q 

A 

This 1s the cheek I issued Mr. Cook. 

All rfght. And who has sfgned that check? 

It•s my signature on the check. 

And fs the fnd1v1dua1 who picked up that check 

Zt from you 1n the courtroom? 

A Yes. 
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. 
.... ... 

3 
I 

" 
; 

! 

s 

'1 

9 

10 

ll 

12 

1S 

Q 

A 

Q 

defendant. 

A 

Would you indicate him. 

Mr. Cook. 

let the record reflect he has indicated the 

Has th1s check been cashed? 

It's been negotiated, yes, sir, it has. 

MR. ALLISON: Your Honor, the Commonwealth 

would introduce this document into ev1dence. 

THE COURT: All right. This w111 be 

Commonwealth's Exhibit Number 28. 

(Marked by the Court as Commonwealth's Exhibit 

Number 28) 

u BY MR. ALLISON: 

Q When dfd you have occasion to give this check 

1~ to the defendant, Mr. Cook? 

17 A This was issued on 1/15/82. and 1t was 

ts issued at the Norfolk Claims Office which 1s Number 14 

19 , ltoger Executive Center, Norfolk, Virgfnfa. 
20 All right. And 1s that w1th1n a one-mile 11m1t 

n of the C1ty of Virginia Beach? 

A Ve$, it 1s. 

MR. ALLISON: I wou1d ask the Court to take 

jud1c1a1 notice of this statute that gives this Court 

jurisdiction within a one-m11e 11m1t. 

·-----·------------ ....... . 
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MR. BARNES: There's no question about that, 

Your Honor. 

" 1 BY MR. ALLISON: 
1 
I 

s i Q· I would also like to show you this two-page 
j 

I 
s ; do·cument and ask you 1 f you can 1 denti fy 1 t. 

'I . A This 1s the contents inventory given to 

s Mr. Cook on 1/14· of '82, and this 1s the list of contents 

n of damage by the fire. 

10 

11 

Q 

A 

Did he ffll it out? 

He filled out the items l through S,.and I 

u filled out 6 through 8. 

13 

14 

15 

MR. ALLISON: Al·l right. Thank you. 

Your Honor, the Commonwealth would introduce 

this two-page document into evidence. It can be 

stapled. 

203 

l'i 

13 

THE COURT: This will be marked as Commonwealth's 

Exhibit Number 29. 

19 

20 

21 

23 

160 

(Marked by the Court as Commonwealth's Exhibit 

Number 2·g. J 

MR. ALLISON: Thank you, Your Honor. 

BY MR. ALLISON: 

Q 

A 

How many sofas were listed on this claim? 

There were two. 

Donn, Graham S.. .l\ssm:iales 
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, . Q All rtght. And also there was a separate 

2 · sleeper sofa? That was a third item? 

3 A I believe there's only two listed on the lfst. 

~ I Let •• double check. 
! 

s: No. There's three. 

6 Q Okay. And one of them was a sleeper; 1s that 

·r correct? 
. 8 

9 : 
j 

A 

Q 

Yes. 

Did you have occasion to go out to the scene 

w of the fire, 6501 Atlantic Avenue? 
11 

13 

14 

A I inspected the scene nf the fire on 1 

1/14~ The ~epa1~s were processed to the structure. 

Q 

A 

January 14th? 

January 14 of '82. 
1~ Q You took some pictures at that point; ts that 
l!S 

17 

1a 

correct? 

A 

Q 

Yes. 

And you took some pictures of sofas. or a 
19 sofa; 1s that correct? 
20 

21 

2S 

; 

A 

Q 

(Indicating) 

A 
24' 

'of it. I 

Q 

Yes. 

Is th4s the one that was the sleeper sofa? 

I couldn't identify it by the scortched nature 

Okay. I would like to show you this other 
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205 

1 document and ask you 1f you can recognize this. 

A Th1s 1s the sworn statement of proof of loss. 

3 Q A11 right. Who f111ed that out? 

A.. I f111 ed 1 t out. 
I 
I 

' ! 
Q Who was present when you f111ed it out? I 

5 i 

A Mr. Coot. 
i 

1 ! Q D1 d Mr. Cook have an opportun1 ty to read 

s ~ everyth1ng that was there? 

9; A I handed ft to him for sfg.nature. 

10 ~ And what did he s1gn1fy by his signature on 

u I this! 

12 

·a 

14 

,. .a 

r: 

MR. BARNES: Ex~use me. I object to the form 

of the quest1on. I th1nt the document speaks for 

itself. W~at does the document say? 

MR. ALLISON: That's what I wanted to have h1m 

do, but the jury can do that themselves. That•s fine~ 

~ BY MR. ALLISON: 

19 

21 

lij2 

Q 

A 

Did he sign th1s 1n your presence? 

Yes, he d1d. 

MR. ALL!SOM: Commonwealth would introduce 

this sworn statem@nt of proof of loss in evidence, 

Your Honor. 

MR. BARNES: Excuse me, Your Honor. 

THE COURT: I~m going to --
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MR. BARNES: Objection to 1t as characterized. 

I think that's the title at the top, but the part 

subscribed to is not filled out, so it's not a sworn 

statement. 

, THE COURT: Yes, we're getting-- It's 

introduced as a statement involved with reference to 

the testimony of a witness. 

MR. BARNES: No question about that. 

THE COURT: And tt w111 be marked --

f~R. ALLISON: That's. just the title of that 

that I stated, Judge. 

(Marked by the Court as Commonwealth's Exh1bft 

Number 30) 

ll BY MR. ALLISON: 

15 Q Now, would you describe to the jury what order 

~ , these things would have been presented 1n order that you might 

1a 

1~ 

20 

23i 

disburse a check to the defendant. Mr. Cook. 

A The contents inventory was given to htm at the 

scene whew I made the inspection on I believe 1/14 of '82. 

He brought th1s back into the Norfolk Claim Office back on 

1/15; and at that time I issued a check, and the sworn 

statement was taken at the time before I issued the check. 

Q All right. D1d he mention at any time that 

anybody else owned any of these items? 
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A No.-

MR. BARNES: Objection. ·Leading question again~ 

Your Honor. 

TH£ COURT: The question 1s leading. 

6 
1 BY MR. ALLISON: 
i 

7 : 
I 
I 

Q What, 1f anything. did Mr. Coot state about 

s ~ ownership of these items that were be1~g claimed? 
I 
! 

g I A Item Humber 3 on the-- on this statement·is 

ro a title of interest. and 1t has two sections to be filled fn. 

11 

121 
I 

I 
IS! 

i 

14 

l.S 

17 

Why does 1t have two sections? 

A That's to. notify 1f there fs any other parties 

tnterested 1n the matter. We da this to protect ourselves 

and the person that may own property 1n the matter. 

Q 

A 

Q 

For what purpose? 

For check issuance. 

All right. And what would you do 1f there was 

w another person that owned the property? 

19 A Under normal circumstances we would issue 1n 

oo t~e1r name to make sure tha1r interest --

21 

164 

Q 

A 

Q 

A 

No question about they were covered? 

That's correct. 

What did he state as to this particular matter? 

That there was no othe~ 1ntenst 1n the matter. 

MR. ALLISON: I would have nothing further of 

Donn, Graham &. 1\ssotiates 
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thts wftness at thts point • 

.. 
"' 

a BY MR. BARNES: 

CROSS-EXAMINATION 

208 

6 Q You satd that irrespective of actual titlf!i to 

'1 tbe property, that 1s~ who owned the property 

s i A That's correct. 

9 ! Q -- tf ft was on h1s premises 1t would be 

10 I covered? 

11 I A That's correct. 

12 Q So the insurance company would pay out for 

u let•s say a ten-dollar -- I don't know what would cost $10 

u any more. A ten-dollar picture, tf 1t was in his apartment. 

13 even tf a fr'fetd loaned 1t to him, you would wrfte a check 

ta for $10 for that picture? 

17 A In most circumstances we would know someone 

u else has an interest 1n the matter, and we would include 

~ thetr name on the check. 

20 

21 

Q 

A 

Q 

In not all instances though? 

Not all instances. 

It doesn't make any difference to Nat1onw1de 

then with respect to how much money you might check for who 

owns 1t? 

A There's no set amount an that. 

·----~- --·- •····--·-
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Q Okay. But 1f property is tn the place and 

2 let's say person A owns everything 1n· there and the value is 

a $5.000 you would write a check for $5,000 to them, right? 

A Based on the value ot the prope~ty, yes. 

5 I Q If there's $5,000 worth of furniture 1n thet~ 

s dwelling, and $200 worth of it belongs to another person, 

7 you would still expend $5,000. wouldn't you? 

8 
. I 

i 

9 

A 

Q 

That's correct. 

So 1t doesn•t make any difference on the 

10 dollar amount? 

11 

12 

14 

13 

1a 

17 

13 

13 

20 

166· I 

A No. 

Q So· Natfonwfde, fr.respective of the ownership 

of a sofa or anything else fn there fs not out any dollars? 

A That's correct. 

Q Okay. Now, the purpose of determining ff 

there is any other interests such as a possessor interest 
I 

or I think on the claim form 1t says encumbrance. then you 

put the other person's name on the check also; 1s that 

correct? 

A That's correct. 

Q So you would have put Mr. Cook's name on there, 

and if someone else had an fntenst 1n a piece of property 

you would have written a separate check for that piece with 

their name on it also? 

A That's correct. 
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REGISTER~O PF!OFFSSJONAL REF>CRTERS 

VIRGINIA aEACH ANO ACCOMAC. VIRGINIA 

EUZABETH CITY. NORTH CAROUNA 



J. L. Orendorf - Cross 210 

J.. Q That's to protect Nationwide 1n the event 

~ there's any 11ab111ty? 

4 ; 
i 

' 

A 

q 

3 ; ca·ugtat ffre? 

7 ! 

A 

Q 

That's correct. 

Okay. D1d Nationwide Insure the building that 

Not that I know of, no, sir. 

Do you have any information 1n your file to 

a show who the insurance company was? 

9 

10 

12 

A 

Q 

A 

Q 

No. s1 r. 

No claim was made to you for ft? 

No. s 1 r. 

All right. How long was Mr. Cook fn your 

13 offt ce when these forms were ffll ad out? 

A 

Q 

n fi 11 ed out? 
~ .. 
41 A 

Q 

1; January? 

21 

A 

Q 

A 

Q 

apartment? 

A 

Probably a halr hour, forty-five minutes. 

Was there anyone else present when they were 

No, sf r. 

And you inspected the scene on the 14th of 

That's correct. 

About seventeen or e1;hteen days after the f1re? 

That • s correct·; 

Did you actually go inside the first floor 

No. It was under repairs at the time I was 

Do:m. !irA1Hnr~ £ '·r;·":~~:·~~Itr. 
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4 there. ~ 

2 Q Was the~e any -- Uere there any furnishings 

3 outs1de? 

• A There was some furn1ture. t guess equipment. 
5 outside 1n the ya~d. and th·ere was some in the storage area. 
6 There was some furniture 1n the storage area. 
'1 Q All rfght. Dfd you take any photographs of 

s what was outside? 
9 . 

10 

.ll 

14 

13 

17 

lJ 

A 

Q 

A 

Q 

Yes. I dtd. 

Okay. Dfd you inventory what was outside? 

No~ sfr. I didn't. I gave that to "r. Cook. 

On the document that you safd had the title 

Sworn Statement at the top. dtd -- You sa1d you f111ed out the 

front portton? 

A 

Q 

A 

Q 

Yes, I fflled out the front. 

It's your handwriting? 

Right. 

Do you recall expla1n1ng to Mr. Cook what 

ta ' other f nteres ts means? 
20 

No, I didn't. 
21 

A 

Q 

A 

Did you define encumbrance for him? 

168 

Q 

A 

Q 

No. 

Was it dfscussed? 

No. 

D1d you take photographs that included all the 
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l furniture that was outstde at 6501? 

2 I A The furniture that was outside, the ones I 

,J could •••• I tcdc pictures of • 

' : Q Do you kaow of your own knowledge whether 

s there was stf11 furniture tnstde? 
; A Not that I knov of. I couldn't testify tf Q ' 

1 : there- was any furniture 1n there. 

8 : Q I'• trying to get clear on your answer. Is tt 

~ you don't know! 

10 

11' 

12 

lS 

14 

13 

13 

.... .... 

lc:> 

10 I 

20 

A I don•t know tf there was an,·furnttura 1ns1da 

tbe apart•ent. 

Q Wasn't clear on wbetber you d1dn 1 t think 

there was or dtda•t know. 

A 

Q 

knowledge 

A 

Q 

A 

Q 

how 

I don't know one ••1 or tbe otbar. 

All r1 ght. st r. Do you know of your own 

11any sofas ..... tn the apartment! 

You •••n prtor to the loss? 

Etther that or the day you were there. 

llo. 

Has anyone aade a clat• to latfonwtde that 

21 they had an tnt•rest tn any of the property 1a that 

2! apartmen.t? 

A 

Q 

A 

Besides Mr. Cook? 

Yes. s1 ... 

No. 
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.. 
:. 

3 

s ' 

6 

j 
7 \ 

I 

~ ~ 
9 : 

Q 

A 

Have you closed your f11e7 

Yes. 

MR. BARNESs That's all I have. Thank you. 

THE COURT: May the witness be released? 

MR. ALLISON: No. I have a couple •ore 

questions. Judge. 

REDIRECT EXAMINATION 

1o BY MR. ALLISON: 

11 Q You said you filled tt out and gave tt to him; 

u fs .that correct? 
a! 

! 
i 

14 

A 

Q 

A 

Q 

17 
1 correct? 

1~ A 

19 Q 
20 how long? 
21 A 

~ Q 

·~3 
A 

~ Q 
::5 . was drtvtng? 

That's correct. 

And dfd he read tt? 

I assu•• he d1d. 

And he sfgnad tt tn front of you; 1s that 

Yes. 

All right. He•s thare for approximately 

Half hour, forty-five •1nutas. 

D1d you see ~1• come or leave? 

I saw him come tnto the office, yes, str. 

All right. Did you see the type of car he 

------------------------·-·----····--· 
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1 

2 

s 

s 

6 . 

7 : 

8 : 

9 I 
! 

10 ' 

11 

12 

ai 
14 

15 

16 

17 

13 

20 

21 

! 
! 

A 

Q 

A 

d. L. Orendorf 

Not coming 1nto the office, no, sir. 

What about on the way out? 

No. 

214 

MR. ALLISON: All right. I would have nothing 

further. 

THE COURT: All right. 

MR. BARNES: Excuse me. What was your answer 

to the questfon that he read it? That you assumed 

he d1d7 

THE WITNESS: Yes. 

MR. BARNES: That's all I have. 

THE COURT: You may step down and be released. 

MR. ALLISON: Commonwealth would call 

Mr. Sou.therland. 

THE BA.ILI FF: Mr. Southerland has been sworn. 

THE COURT: All r1 ght. The oath you took 

yesterday w111 gov1rnyou today in your testimony. 

THE WITNESS: Yes. sir. 

MR. ALLISON: Your Honor, may counsel approach 

the bench? 

(A side-bar conference was held by the Court 

with counsel for both sides out of the hearing of the 

jury and the court reporter) 

-----ooo-----
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1 

• l 
i 
i 

5 i 

6 

CARY 6. SOUTHERLAND, called as a wttness on behalf of 

the Comaonwealth.hav1ng been ftrst duly sworn. was examfned 

and tasttfted. as follows: 

DIRECT EXAMINATION 

7 : BY MR. ALLISON: 

8 . Q 

' · your name. 

10 

11 

.12 

I 

A 

Q 

A 

A11 right, Mr. Southerland. would you state 

M1 Gary &. Southerland. 

And your occupation? 

I'• a spectal cla1•s represeatattve with 

a I the General Casualty D1,tsfon, Nat1onw1da Insurance Company. 

14 Q All rtgbt. And did 10u bave occa~ton to 

~ take a st~tement fro~ the defendant. Mr. Cook? 

lo 

19 ' 

A 

Q 

tlaat correct? 

A 

q 

I dfd. 

All rtght. And you put that on tape; 1s 

Tbat•s correct. ·: · 

All rtgbt. Do you recall approximately 

21 when that was done? 

A 

Q 

24 dafendant? 

A 

I tbtnk tt was about danuary 21st. 

All rtght. Where d1d you meet wfth the 

I didn't •••t with h1•. I took a statement 

Dmm. Ga·n!Hi;r~ :i \:~: ;H:: ···~!:. 
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1 over the telephone. 

Q Over the telephone? Okay. D1d you have 

s o~cas1on to discuss wttb b1• about the fire ttself that 

' i occurred tt &501 Atlantic Avenue? 
i 

i 

·'3 . 
I 
I 

A 

Q 

Yes. I·dfd. 

All r1gbt. Whea d1d be tell you ha bad been 

:r : at that address. 6501 Atlantic Avenue? 

8 . A He told •• he was there the ntgbt the ftre 

9 occurred. 

216 

11) . 

u: 

Q 

A 

All right. And when d1d he sa1 he was there! 

He sa1d he was· there after 60 Minutes had gone 

12 : off. 
: 

aj 
' 

14 i 

Q 

A 

1:s · 8:00 or after. 

1a 

17 

Q 

A 

Okay. 

Or about that tt••· After 8:00. 

Okay. Dtd he tell 10u what be went there for? 

He weftt to •• He told me he went there to 

~ ptct up two bow t1es. 

19 Q Okay. Did be ••atfon anything about the 

20 electricity 1n your conversation wttb h1m7 

21 A 

Q 

Yes. He said the electr1c1ty had been cut off. 

Okay. How d1d be say he gat 1nto the 

~ apartment 1tse1f? 

A He said it was a key under the •at and he 

~ re•oved that key and opened the door. 
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. Q Okay. D1d he state whether or not anybody was ... 

·~ 11v1ng there at the time? 

J A No one was living there at the time. 

• ! 
: Q Okay. When he got 1ns1de, what dfd be state 
' : 

s that he dfd? 

A He said he want tn the door and he struck h1s 

1 lighter •nd went back to the --

s Q Excuse ••· Would you --·When be got fnstde the 

9 door what? 

10 A He went in the door and struck h1s lighter, 

ll and went -- proceeded back to the bedroo• on the right, and 

12 i got two bow tfes out of his chest of drawers ancl then 
i 

I 

ts : proceeded to 
: . 

14 Q 

1.5 :that tt•e? 
1a A 

li Q 

1~ at that tfme? 
, ... ... ~ A 

20 Q 

21 A 

~ Q 
::!3 SIIOke or ft 1'1 

A 

Q 

174 

leave. 

Did he tell you what he did with the kay at 

. 
Said be put ft back under the Ill t. 

Dtd you ask hf• whether or not he was s•ok1ng 

Yes. I dfd. 

What dfd he ••y? 

He said no. 

A·ll rtght. Did ha state whether he saw any 

at that ti11e? 

He said he didn't see any s•oke or ftre. 

All right. Where did ha say he went to after 

fimm. 'ir~~:~:r::: ;.:.. ·\ · · ., ... l•.: 
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1 he left the apartment? 

2 A I be1teva be said he went back to the Ramada 

a Inn or wherever he was prior to tbat. 

• ; q Dtd JOU ask h1•· bow dtd he have occas1oa to 
i 

s ! take thts particular Insurance poltcy out? 

6 . A Yes. He stated on tbe recorded 1nterv1ew 

1 i he ca11ed bts agent. Hugh Barnes. shortly after Tbanksgtw1ng. 
j 

a : 

9 i 

10 

11 

Q 

A 

Q 

A 

Ok&J. After Thanksg1Y1ng? ao ahead. 

That's how he happened to tate tt out. 

Okay. Stated that be called htm? 

Yes. 

u 1 Q Okay. Dtd JOU ask bt• whether or aot be had 

u I patd the pre•1u•? 

14 . 

13 . 

16 

17 

A 

q 

A 

Q 

Yes. I asked ht• that. 

Aad what was his response to tbat? 

He sat d he h·ad. 

Dtd he ••ntton· whether or not he had any 

ts ttems left 1n there or not? 

19 

20 

21 

In the apartment? 

When he went back there. 

Yes. He bad so•• tte•s. 

A 

Q 

A 

Q 

A 

Q 

Did he uke mention of an.Y type of r1 fl e or gun?' 

28; 
:. 
I 

2S weapons? 

Yes. He eade some •ent1on of t•o rifles. 

Ota~ •. Had you •~ted.h1• spec1f1ca11y about any 

----------------------~----·--- ---·-----· ... -
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S. G. Southerland • Dtrect 219 

1 A. No. I d1d not ask him about that. I asked htm 

2 r 1f any other property belonged to someone else tn the 
! 

a : apart11ent or house. 
i 

4 ! 

I 
5 I 

I 

i 

Q 

A. 

Vhat .. dtd. he say about these partfculal" weapons? 

He safd tbey we~e there pr1e .. to· the ftre but 

s ! then when he went back at a 1 ater date they were not· there • 
.t 

7 I · Q Okay. 01d you ask h1m whether or not he knew 
I 

s ! how th·e ft re started 7· I 

i 
9 I A Yes. I dt d. 

10 i • 

11 

12 

I 

13i 
i 
I 

14 

Q 

A 

H BY MR. BARNES: 
, ... .. Q 

Vhat was bts response? 

He satd he did not know. 

MR. ALLISON: I waul d have notht ng furthe,r. 

CROSS-EXAMINATION 

At the tf•e you •ade the telephone call to 
15 ·Mr. Cook. dtd you reach ht11 right away or.leave a number 
19 : for h1• to return your call? 
20 A. 

21 : left a numb.er. 
! 

Q 

I believe I called hts b~s1ness. ·I think I 

D1d you 1dent1fy who ·you~~wer.e at the ti11e? 

~ , Leave a ••ssage? 
! 

A 

Q 

I 1aagtne so. but I can't. reme•ber that. 

And Mr. Cook returned your call? 
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1 A I believe so. 

Q And prior to taking any statement from him you 

3 told h1m that you were goin9 to record th1s on tape? 

A Tha:t fs correct. 

q And he consented to do that? 

6 A Yes. 

1 I Q Then you asked ht·m ques.ttons and he gave you 

s i answers? 

9 : 

10 

11 

14 

13 

to 

17 

13 

19 

20 

A 

Q 

That ts correct. 

All ·r1 ght •. The -- Were you aware at that time 

ttrr claim had already been pafd? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes. I was. 

And that the premium had b~en paid? 

I can't ~ay I was aware of that. 

But you know the premium had been patd? 

No. I didn't say I was aware of that. 

That's not part of y~ur f11tng7 

I was aware there was cove~age on the thtngs. 

All right, s1r. Did he specifically tell you 

that there were 1 tams of property 1 n the ap·artment that he 

didn't own. that somebody else owned? 

A 

Q 

A 

Q 

Yes. 

Told you that on the tape? 

Yes. he did. 

Did you ask for a ltst·of what they we~e? 
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1 

that -­s ! 

, I 

I 
s I 

l 
6 ! 

I 

A 

Q 

A 

Q 

G. G. Southerland - Cross 

Not specfffcally. 

But you were aware there were items in there 

·, 

He •entfoned some items that belonged to I 

D1d you go fnto detail about what any other 

, ! 1 tems 111 ght have .. b•? 
! 
: 
i A 8 ' 

! 
9 I been filed. 

! 

10 Q 

No, we didn't, because the contents list had 

Okay. Now, did you ask him -- He told you 

11 he had the alectrfcfty cut off? 

A 

Q 

Yes., he df d. 

All right. And that's why he safd he had to 

u strfke a lighter? 

221 

A I would fmagfne he satd that because that .was 

1s the only explanation as to whether he could see fn there or. 

t7 not. 

lG i Q Okay. And did 10u --You asked bf• ff be•s 

to smoking or not that nfght? 

20 

21 

A 

Q 

A 

Q 

A 

Q 

Yes. 

Ctgar•ttes? 

I asked hf• ff he was smokfng. 

Dfd ha tell you he did seokat 

Yes. 

He ts a smoker? 

--------:-----------------------------· ··-- . 

178 Donn, Graham R )\ssodales 
REGISTERED PROFESSIONAL REF'CRTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

EUZABETH CITY. NORTH CAROLINA 



G. G. Southerland - Cross 222 

1 i A Yes. 

2 . Q And what was his response as to whether.he was 

s · s•ok1ng that night? Dtd he say no, or did he say h-e dfdn't 
l 
i 

• j thfnk so! 

a ! A At f1rsi he safd no. aftd then I asked h1• agafn 
I 

6 ! 
! 

'f ! 
i 

9 l 

10 ~ 

at some other pofnt and he satd~ •·Ito. I don • t believe so.• 

Q Okay. Did ·he 11alte the statem•nt to you he 

couldn•t swear to ft one way or the other? 
' 

. A May liave • 

Q All right. And he told you he had gone there 

11 after 60 Mfnutes was off on the night of the ffre? 

12 
I 
I 

ui 
j 

A 

Q 

Tbat•s correct. 

And he told .you tbat tt was shortly after 

u . Thanksgiving he had a conversation with Mr. Barnes regarding 
1• ... ., 
18 

,,. 
~· 

19 

20 

21 

22 

23 

u• 

insurance. 1s that correct? 

A 

Q 

He safd soee pofnt after Thanksgiving. 

And the two r1ftas he mentioned he said they 

were a1ss1ng; 1s that correct? 

A There was no cla1• tbat they had been damaged 

1n the ffre ow- anything. Not that I know of. 

Q Under a renter's policy, I think that's what he 

had; 1s that right? 

A I thtnk that's what he had, although I don't 

know for sure. but probably would have had H0-4, tenant 

home owner poltcy. 
--··---------- ... ··- -
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l Q But you don•t know specifically what pa~ttcula~ 

2 type o.f insurance poltcy he had wftb Nationwide? 

s 
i 

4 I 
I 

~ : 
I 

A 

Q 

A 

No. I don • t. 

Do you know whether bts coverage covered theft? 

If be had any type of ho•• owner's poltcy tt 

s ! would have covered tbeft. 
! 

'1 ~ Q Would 1t have covered personal 1ajury for 

a ; so•ebody fall fng down or hurt1ag tbeaselv•s ~on b1s property? 

9 : 
i 

10 

11 

12 

13i 
i 

14 ' 

16 

1'1 

18 

19 

20 

A 

Q 

provtston tor 

burt? 

A 

Q 

Not just ft·re'l 

A 

Q 

Yes. Yes. 

Would tt have paid -- Would tt have bad a 

say ••Jor ••d1ca1 b111s for so•ebody who was 

, •... 
So tbere are a lot of other coverages 1n these? 

That's correct. 

Have you ~losed your f11e! Have you closed 

your f11e Oft thfs parttcular aatter? 

A Yes. 

Q Has there been an,y demand made to Mr. Cook 
21 ' by Natfonw1de to return the •oney ya'll paid hf•t 

A No. 

HR. ALLISON: Judge --

MR. BARNES: That's all I have. 

MR. ALLISON: Counsel knows what type of 
------'------------------------- ------
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questfon that ts. 

THE COURT: All right. D1d you have any 

further questions? 

MR. ALLISOI: No. str. Your Honor. 

THE COURT: All rtght, Mr. Southerland, you 

may step down .and you may go. 

MR. ALLISON: May.· counsel approach the bench 

for a •o•ent? 

(A stde-bar conference was held by the Court 

with counsel for both sides out of the hearing of the 

jury and the court reporter) 

THE COURT: To avatd brtng1ng back a witness 

to respond to a question, counsel has stipulated to 

the response they'd gat to that question. 

State what you have agreed to. 

MR. ALLISON: Your Honor. we have agreed that 

the sleeper sofa that's 11sted was fn the back bedroom 

as opposed to the two that were 1n the 11v1ng room. 

THE COURT: And I guess further you've got 

pictures of the two, and the pictures are not of the 

sleeper; is that correct? 

MR. ALLISON: That's co~rect, Your Honor. 

Your Honor. at this point the Commonwealth would 

rest. 

THE COURT: All rtght. Thts 1s a goad time to 

----------------------·------·-·---· ····--·· 
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take a break 1n the proceedings anyway. 

Members of the jury, would you step into your 

jury room for a few m1 nutes. 

(The jury was excused from the courtroom and 

the following occurred out of ~he presence of the 

jury:) 

THE COURT: Now, before we go any further, 

1s the Court correct 1n assuming that there ••1 be 

some •ot1ons at this ti•e? 

MR. BARNES: Very definitely, Your Honor. 

Also we have brtefs on our motions that I'd 

like to f11e this •orn1ng. 

THE COURT: Have you all -- And I th1wk 1t comes. 

under yo~r right to public trial. Do JOU have any 

objections to stepping 1nta •Y chambers and arguing 

the motions so.that I can-- and bring the court 

reporter 1n. obviously? Do you have any objections 

to that? 

MR. BARNES: No. s 1r .. Not at all. 

THE COURT: Do you have any objections? 

MR. ALLISON: No, s1 r. 

THE COURT: Suppose we do that then. 

MR. BARNES: Your Honor. 1 f we're go1 ng to 

put thfs on tha record. I would ltke to -- I think 

Mr. Cook should be present. 

!iu!lu, Grn;1!Us~ & .. ~.::~:~-:~~!ii;.) 
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THE COURT: Oh. yes. 

(The Judge, counsel for both sides, the 

defendant and the court reporter retired to chambers 

where the following occurred:) 

THE COURT: I wanted to stand up some. That•s 

why. 

All right. I think probably the -- trying to 

thtnt. One of the charges ts the -- 1s that of 

co••oa law statutory arson. 

MR. BARNES: 18.2-77. 

THE COURT: The other fs burning of the personal 

property to defraud --

MR. BARNES: Yes, sir. 

T~E~OURT: And the third I have been-- The 

third 1s --

MR. ALLISON: Obtaining money under false 

pretenses; and the Commonwealth has a couple of theories 

on that, the fact that-- Well, unless you want to wait 

to hear argument on that. I'm going to watt until they 

argue. 

MR. SARlES: Your Honor, with respect to the two. 

cases regarding the arson, and that would be the burning 

of the house or the burning of any personal property. 

the grava•en of the offense 1s equal on both regardles$ 

of what the property destroyed is. So I argue this 
----~---------------·-----------· ·-- ----·-
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wtll go to both of those indictments, and we •ova to 

strtke the Commonwealth's evidence on the grounds tt•s 

not sufffcfent to show nu•ber one that even the crtme 

of arson bas occurred here. There has bean no 

testtaany whatsoever wtth respect to wbat started that. 

ftre. There has bean no testimony whatsoever that 

anybody as we•ve seen fn some of the cases ve•ve 

ctted tn our brief that there were any admtssfons 

made b7 anybody, that tftere were any accelerants seen. 

that there was anybody seen leaving the scene at the 

tf•• of tbe f1re. The best evidence here g1vtng the 

co ... nwealth all the inferences fn the light most 

fa.vora-ble to tltem t s that t!te?'t. was a fire., an_d that 

tt probably started 1n the sofa; but what started tt 

ts st111 ~ question 1n th1s case. 

Secondly, soae of the things that are hall•arks 

of arson, 11ke the accelerant I mentioned not presen,, 

the investigator or Lieutenant Vade test1fted that the 

windows were closed, so the windows weren't left open 

to ventilate and allow the f1re to burn. 

Tbere fs so•• test1•ony that some tte•s are 

•1ss1ng from the property wh1cb does not exclude the 

hypotbests of burglary a~d burning. There are peepla 

11enttoaed tn th1s case that 11' 11ottve even came fntQ 

1t ... and I have not heard one except. for collecting 

Donn, Graham 8.. 1\ssu~hi·£:5 
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soma tnsurance money; but mottve ts not sufficient; but 

Mr. Cook and Mr. Tboland tn order to get.an unwanted 

1nd1vtdua1 out on December 22nd cut off the e1ectr1c1ty. 

making tt cold. so he was forced out. 

Then oa tbe 27th the back door is broken. The -­

So•• guns are •1ss1ng. The key -- Somebody took a key 

from under the •at tt appears and used 1t to gatn 

entr1. Knowl~dge of the Mheraabouts of that key 

according to the testtaony here was known by many 

people. Quite a few people had sort of ltved fn and 

out of there transiently. Mr. Doolin -- I don't know 

hts sftuatton. He wa~ forced out because of the cold. 

Mr •. Mazza whose two rifles were still there ce,.tatnly 

would have known the key w•s under the front door. He 

••1 have co111e back ta get his rifles and burnt the 

place. That's certainly a reasonable hypothesis the 

way the evidence sits. 

On the other hand. the witnesses have come 

forward that ind1cate that during the investigation 

Mr. Cook wa~ called by the fire investigator and was 

told he wanted to talk to bfm. Voluntarily he went · 

to the Fire Department and gave a brief state•ant to 
~ 

the tnvest1gator, whtch the 1nvest1gator safd he was 

in a hurry and 1 eft. Mr. Cook was ca 11ed by th·e 

insurance company. told they were going to tape a 

-------------------- ·--·------- -----·-·· 
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statement. He gave them a statement. They asked him 

questions and he answered tt •. The insurance company 

has been to the scene. looted at tt. They have 

closed thefr f11es. They have not asked for the money 

bact. They've paid the c1a1•. T~tre are Just so 

•any things left open to speculation wtth respect to 

whether there was evan a claim. 

There 1s a presumption 1n the law wh1ch we've 

cited that f1res ar•·acc1dental. In add1t1on. there 

ts the presumption that Mr. Cook carries as far as 

betg the alleged cr1m1na1 agent, that he•s presumed 

innocent. I have not heard any evidence tn the two 

da.vs we've been here tba.t overcomes either of those 

pr•su•pt1ons w1th respect to the corpus da1act1 or 

crt•1na1 agent. 

j 

I 
i 
i 
I 
I 

I 
I 

i 

I 
i 
I 
I 
I 

Now, Mr. Cook candidly told the -- everybody whoi 
i he talked to that he went there after 60 Minutes, about 

B:oo. 8:15 to p1ck up bow t1as. Made no 1ncons1stent 

state•ents about that. If he bad something to hide 

I dare say -- Human nature would 1nd1cate that ha 

•fgbt not want to say he had been there the night of 

the f1ra. but he dtd. It's an 1nd1cat1on of not 

bavfng anything to hide. He told the investigator from 

Hattonw1de that he struck bts 11ghter. He's not sure 

whether he smoked while he was 1n there. He does not 
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1 think he dtd. Went 1n. got hts baw t1es. came back 

out. put the ke1s under the mat again. That's the 

230 

s Commonwealth's evidence in this case, but we know when 

4 the ftre people arrtv~d the key wasn't under the mat. 

s It was tn the door. 

s 1 Now, there • s no cheat ca 1 test. We don • t even 

., I know what the fabrfe was on the sofa where the ff re 

a I allegedly started. I•ve looked through thfs evtdence, 

• I and I thought and I have co•• down to thts question, 

w! and tt•s crucial to the question of corpus delectt. 
! 

11 How d1d that f1re start? I don•t think there's 
I 
I 

ev1 dence to prove beyond a reasona b.1 e doubt even g1 vt ngl 

11 

14 ' 
I 

11 I 

18 

1'1 

18 

19 

the Commonwealth the evidence 1n the light aost 

favorable to 1t. because the facts basically are 

undisputed here. We don't have any disputed facts. 

Those are the facts. and what those facts leave you 

wtth ts you don't know what happened. 

Now, with respect to whether if the Court does 

be11eva a crime was committed, was Mr. Cook the 

cr1mtna1 agent. Wall. the casas wa•ve ctted 1n our 

br1ef. many, many of them are much stronger 

c1rcumstant1a1 cases that would point the guilty ftnger 

towards the defendant tn those cases, and 1n each and 

ev•ry one of those cases the Supreme Court of Ytrginta 

held the evidence was not sufficient because suspicion. 

~ 
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guesswork and that sort of thing 1s not sufficient. 

I think one of the cases in there. the language 

from the Court 1s that tt was not the quality of 

evidence that we as a free people will let stand 

between a 11an and his liberty. Also our libert·y rests 

on a slender reed tndeed. and I would suggest to the 

Court what we've heard tn the last two days fs a 

slender reed indeed. 

Now. with respect to the fraud an the 

insurance company. I believe the Commonwealth•s case 

1s fatally defective. They have not proved what the 

contractual obligations were between Mr. Cook and 

the insurance agent~ Tbe policy was not introduced. 

The last man safd he didn't even know what kfnd of 

policy he had. No one has taken the stand and 

indicated that there was any fraudulent intent. Even 

ff you believe there was a sofa on the claim that 

belonged to someone elsa, because they would have pafd 

anyway; and he 1s not charged with defrauding Elke 

BerPy. He 1s charged w1t·h defrauding Nationwide. 

Rat1onw1de Insurance agents test1f1ed that they 

tssued him a policy. They took the premium. They've 

investigated the case. They've pa1d him the money. 

He told one of their agents that some of the items 

were not h1s. The mar: didn't ask. you know, which 
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par~ular ones. Nobody has said which sofa on the 11s 

was N1ss Berry's sofa, 1f tndeed one of them was. 

Nationwide Insurance Company's agents testified that 

regardless of ownership they would have written a 

check for the same amount. Tbey•va not asked for tbe1 

money back. Their f11es are closed. What are they ou~? 
. I 

How bave they been defrauded? Even· tf you assume 1 

there 1s some intent to defraud, which I suggest I 
I 

there's no evtdance of that. tbe so called sworn I 

statement that has the box tn thatr ~other interests 

or encumbrances", the agent testified 1i was not 

dtscussad. He did not explain what that meant to 

I 

Mr. Cook. Si11pl1 none· 11 written 1n there. That 1s I 
! 

another slander read with respect to bu11d1ng intent j 

I 
to defraud or knowingly •ak1~g.a fal~a claim. There's: 

10 1nd1cat1on of that, because there 1s not a single 

bit of ev1d~nce·reg~rding what the contract between 

Mr. Cook and Nat1onw1de waJ. I don't know what kind 

of policy he had. Wa'Ya h~ard some general terms, but 

·no spec1ft~at1ons about what that pollcy required~ 
. \ 

what 1ts.~·daf1n1t1ons were, if tt def1•d encumbrance 

or other 1ntar•sts, which I believe the Court -­

insurance po11c1as usually def1na everything. 

The sua total 1s that the evidence that we•ve 

heard for the last couple of days ts surely there was 
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a ftre. but there's been no cr1me proved. Certainly 

not been any proof that Mr. Cook set any ffre. and 

cartatnly the cases tn here 1ndtcate that 

ctrcu•stanttal evidence of a •uch greater weight has , 
been thrown out by.the Supre•e Court, and there 1s 

not a shred of evidence of fraud agatnst an 

insurance comp~n1. In fact, tbe evidence viewed 

tn the 11gbt of the ComMonwealth ts that Nat1onw1de 

not out a penny; and we bave briefed those particular 

po1 nts. · 

MR. ALLISON: Your Honor. ••1 tt please the 

Court: Ia dealtng w1th arson cases we have to 

establtsh one of two things. Etther tt's accidental. 

and therefore no cr1m1na1 charges w111 be present; 

or it's got to be provea tncend1ary 1n nature. 

The defense did not ask one single question 
i 
I 

an4 bas not rebutted one single ftem as far as whether! 

the f1re ttself was deliberately set or of an 

1ncend1ary nature; or has not brought up one single 

.acctdentaT cause or probab111ty of any accident when 

the expert testtf1ad. They are saying at this point 

fro• w~at I understand that there was a f1r& that was 

deliberately sat based upon the av1daaca presented 

and looted upon tn tbe 11gbt most favorable to the 

Co••onwealth at this pofnt. From that point we go to 
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establtsh wb&her or not the defendant ts the crtm1na1 

agent tnvo1ved. We've heard tasttmony from different 

people. Ve've heard Mr. Thotand state that the only 

person that owned any guns was Mr. Mazza. Defense 

states well. Mr. Jlfazza aay have co•• back and gotten 

bfs guns. That's pretty unlttely since Mr. Tholand 

safd that M~. Mazza owned a p1sto1. and at that pofnt 

the fire lieutenant, Lfeutenant Vade, stated that 

there was a pistol right on the table. T~at was not 

taken. They went to estab11sh tbtt so•ebody came tn 

there and took these weapons, yet left another weapon 

~n the tabla. thfs gun that Lieutenant Hade says 

was tJtere and tlten disappeared tile next day;. but t t 

was there when be got there· at tlte t1ae of'· the 

tnves,1gat1on.· "Tbere. were also some speate.-s. Tha1 

want to try to estab1fsh burglary. It's not consistent. 

Judge, because if soMebody was going to come 1n and 

take all of the ttems and guns. to burglarize the 

place. they would have take~ those new speakers that 

hadn't been takeft out of the box. •nd at the same tt•e 

they would have taken the gun off the table. 

As far as the key fft t~e door, two theories: 

The defendant, after he set the ''re was 1n such a 

hurry to get out of there be left tt ~n tbere, or tn 

the alternative left ft tn there to try to •ake tt 
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look like • burglary; but that theory is not 

consistent. because there were other items that would 

have been taken out of there at that time. It's very 

interesting to note that the defense tries to bring 

out that there were guns there, yet the defendant 

goes and gets his bo"' ti'es, leaves. Not smoking, 

struck a lighter. No accelerants. Fire starts right 

on the side of the couch as Lieutenant Wade has stated 

Let's listen to the defendant's own statement 

starting from the very beginning, and the theories 

evolve. We've got an individual that's behind in h1s 

rent. Mr. Osmond stated that he had given h1m bad 

checks on an account closed before. At the same t1me 

he's behind 1n his rent in December. The next thing 

that happens is h1s items get attached right 1n that 

sama apartment. So he's not supposed to remove them. 

If he can't remove them how 1s he go1ng to get them? 

How much are they worth to him? Are they worth more 

to him when he doesn't remove them? He's committing 

a criminal offense if he removes them, but by the 

same token 1f he burns them he collects the insurance 

money then he's got the money and that resolves two 

problems. He doesn't have to worry about getting 

them any more, and at the same time he's got money. 

We go on. Statement to Lieutenant Wade, 
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aDo 10U have tnsurance?n Answer: "No.• 

Defense would have 10u belfeve the defendant 

h1s been serious and honest all the way ~P and down 

tbe road. That's not the fact. He's been deceptive. 

Everybody that he talks to be gives a different story. 
I 

Truth ts consistent. Deception 1s not. These ttams 

are burna~. and in addttbn to that be not only sets 

his own personal property on fire and then leaves and 

puts himself tbere right at tbat t1••· and Claes 
! 

Tholand. wbo is his roommate -- and I know his pos1t1on1 

He doesn't want anything to burt his room•ata. former 

roo••ate, but by the salle token he's gone. forty-five 

atnutes. Puts bi•self there after 60 Minutes. which 

I 

1s after 8:00. Then the Fire Department responds. 

Forty-fiv• •1nutes later. Okay. Than the f1re engines 

1r1 coming right down the street just as he gets back,: 

wbtch puts himself right thara. What they would -­

defense would heve you believe he gets bts bow ties. 

aad then 1n the ••ant1me from the ttme that he leaves 

to cose back somebody goes in there and breaks in and 

sets fire and steals the guns. wbtch 1s totally 

1ncons1stant. Tottlly inconsistent, because otherwise 

they would have taken the gun off the tabla and 

speakers off the table 1f burglary was the intent. 

There was no intent to com•1t burglary by anyone else. 
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There was only one intent in th1s matter. That 1s 

to commit arson of his own personal property and not 

aven to the extent that he cared about anything else, 

and the building is burnt also. 

As far as the insurance matter with Natfonw1de 
.. 

being defrauded, abtaintng money under false 

pretenses, he stg~ed a statement that he tn no way had 

anytbt ng to do w1 th the 1 oss .1 tsal f, and that • s an 

alternate theory on the basis of the insurance. 

obta1n1ng money under ·false pretenses. because he 
I 
l 

signed a statement that satd he had nothing to do with! 

the loss itself, and as a result, looking tn the 

light most favor•ble to the Commonwealth, the 

Commonwealth would ast that thesa mottons be denied 

at th1s potnt and the matter go to the-- well, 

proceed and have the jury decide whether, tn fact, 

the f1re was 1ncend1ary fn nature. and at the same 

time whether the defendant ts the tndtv1dua1 that 

started thts f1re deliberately and maliciously at 

6501 Atlantic Avenue. 

MR. BARNES: Tour Honor. briefly 1n rebuttal. 

I don't beltave that I did say 1n my opening on this 

•atter that we conceded there was a crime. I think 

the thrust of my --

THE COURT: You didn't. 
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MR. BARNES: argument fs that no crtme was 

committed, and I don't think 1t goes to the point here 

that the defense ha~n't proved anything by not asking 

questions. We don't have the burden here. 

THE COURT: No. 

"R. BARNES: And so our not asking questions 

about other accidental causes, I assume from that 

that there are accidental causes that perhaps -­

certainty all of them potentially have not been 

excluded. but even without that pa~~ula~ theory I 

come back to how dtd this f1re start? I don't know 

fro• th1s evidence. 

Now, you can suess about how 1t started and 

we can guess burglaries. Ve can guass former 

room•ates. We can guess Mr. Cook wanted this to look 

11ke a burvlary. and that's why he left the key 1n the 

door. I don't think that's the way to make a place 

loot burglarized though, or that Mr. Cook sta~ted the 

fire and then went lookfng for the guns and had to_ 

get out quickly. I thfnk ff you we·re gofng to take 

the 1tems you would take them first and then set the 

f1re. That's a ltttle •o~e common sense; but there's 

no shred of evidence that that's what happened. There 

1s not a sh~ed of evidence that that•s what 

Jlt~. Cook and I believe I atnttoned this fn my 

Donn, Graham &. Associates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

EUZABETH CITY. NORTH CAROLINA 

19J 
I 



1 

8 

I 

6 

'I 

8 

'I 
10 1 

j 
Ul 

I 

u 

18 

14 l 

I 
lS 

16 

1'7 

18 l 

wj 
201 

I 

lli 

196 

opening statement to the jury. If I ask this 

gentleman over here did you see Mr. Cook burn that 

house, and he said no. well. that doesn't leave 

239 

the inference that he did it and I didn't see 1t. 

That can also very eastly mean he didn't do it. So 

the innuendo that's thrown tn that kind of question 1s I 

not proof. We're not trying at th1s potnt to establtsri 
I 

anytbtng accept an analysts of the evtden~e that's 

been set forth. Ve haven't p~our case on. Everytb1n~ 

that's been put on 1s the Commonwealth's case, and i 

the1~ case -- part of it ts his statement. and I do 

not agree with the characterization he's told a 

d1fferent story to everyone. I thtnk he's told 

everyone a little after 8:00 when he went there. Told 

everyone he want tn far bow ttes. Told everyone that 

the key was under the third step of the steps there 

under a 11ttle mat. He's told everyone that he went 

fn there and came back out and that he put the kay 

under tt. Not everybody asked hfm the same questions, 

and that•s ce~ta1nly a d1fferent breed of cat than 

te111ng different stor1as. The officer never asked 

hf• tf he was smoking when ha went in there, so I 

guess he didn't give him an answer, but when the 

tnsurance man asked him ff he was a s•oter be said he 

was a smoker. Two, he used his lighter for v1s1b111ty. 
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Thfrd, he dfdn't think he was smokfng when he went 

1n there. So that's the Commonwealth's evtdence. 
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So the eommonwealtb's evidence has hfm leavfn; with 

no f1re and putttng the key back under. That's the 

Co••onwea1th's evtdence. That falls p~etty short of 

sayfng he set the f1re. 

"r. Tholand says he doesn't thfnk he left again· 

that night. Ve11. the Commonwealth says well. the~e 

are two theories here: That be was •at1ng ft look 

11te a burglary or he wasn't mating ft look ltke a 

burgla~y. but under any of the two theories they 

1fm1t 1t to be set the f1re. Ve11, there are a lot of 

other theories. One. 1t was. burglarized and set on 

ffre. Two, M~. Ooo11n was mad enough to come 

burn them out. Tbrae --

MR. ALLISON: That's speculation. 

MR. SARftE!: That's hypothesis. 

THE COURT: One at a t18t. 

MR. !ARRESt Hypothesis has to be excluded. 

The1 don't have to be introduced. Another theory fs 

that 1t was --

TH! COURT: At this t1me •• Let's go to 

hypothesis. The hypothes1s or the defense's evidence. 

Ve don't have any hypothesis f~o• the defense 

standpoint. A11 we have 1s the Commonwealth's a~1danc • 
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MR. BARNES: Well I think from the 

Commonwealth's evidence --

THE COURT: So you don't set up at this point 

on a hypothesis of what his defense is. For instance, 

the old instruction you shall find that he's 

fnnocent if there 1s a hypothests consistent w1th 

that innocence. Let•s assume that the defense says 

I was not 1n the area. I was in New York; and you 

have evidence supporting he's 1n New York. Tbat 1s 

a hypothesis consistent with innocence. 

MR. BARNES: May I ask a question? 

THE COURT: I don't think we can get into the 

defense of hypothesis because none has been 

introduced. 

HR. BARIES: A hypothesis is not something 

that -- It•s not something that you have to 

particularly prove. Let's assume at this particular 

point that the Commonwealth's evidence ts accurate. 

THE COURT: Let me just -- I'm not -- Let me 

tell some of the thtngs that are going through my 

mind. and I want to read them again and -- I mean I 

w~nt to read your briefs, and then I don't know how 

much research you make to the Ramsey ease. That's the 

only one I've had a chance to read really since we 

started the trial. So I didn't know what we were 
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going to t~y untt1 I walked 1n the courtroom. That 

sets fo~th a whole set of facts. It's not my basic 

fee11ng from what I've read both tn M1ch1e's and here 

that when the Court acts 1t acts as a matter of law 

and that 1s that ft doesn't speculate ftsel' as to 

whether a thing ts accidental or not. If there are 

facts t~at would show and are consistent with the 

fact tt a1ght be accidental and 1f there are also · 

conststent facts that tt might not be accidental then 

you ~ompt a jury question. 

At that pdht •• That•s what we•~e dealfng with 

now, 1s that the presumptions •• and you•ve •entfoned 

some or 9ary mentioned some -- but the only 

presumptions we baYe at thts _time are we have a 

presumption tn law fn arson that ft's accidental, but 

that dees·n • t mean that he 1 s got to show how 1 t starts. I 

A11 he 1 s got to do 1 s put on ev1 dence that can tend 

to disprove tt's accidental. Obviously no one can 

aYer disprove -- If no one knew how a f1re started 

you could never dfsprove al1 the things as to how 1t 

started. I am somewhat lost -- I don't f1t the 

burg1ary thing fn. I get lost 1n that because the~e's 

a lot of evidence that after the places have been 

burnt they are· 1 ooted, and I do know at thf s stage 

there's been no showing that Mr. Cook went to the p1ac 
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after the fire. We have the firemen, Lieutenant Wade 

and someone s1tt1ng there when a s1mt1ar type of 

vehtcle with the same license number -- I assume 

478 or whatever the number was ·- comes up there. but 

we don't know whethe~ 1t was ·- 1t•s a man or woman 

driving. They don't get out. so there's no evidence 

that would put h1m at the scene of the accident after 

tbe f1re. We do before by his admission. We know 

that regardless of what type of weapons they may have 

been or speakers, there were some there after the f1re
1 

since Lieutenant Wade saw them. When he returned ·1n ! 

the morning they were gone. 

Mow. we can have a burglary which would be 

independent of any of these people. Somebody just 

see1ng a building that's open because there's been a 

f1re. and I guess there are fools that run a~ound 

·- and I go, beyond that. An old house 1n my 

neighborhood burnt down, and before they got to 1t 

tbey took all the furniture. It didn't burn down. 

Burnt and the people moved to a motel, and w1th1n the 
I 

day they had drfven a truck up there and taken all 1 

the •an's furniture. So some people lay around look1n 

for f1res. So I'm not going to speculate on that. 

nor am I going to say 1t proves anything. That's the 

type thing I'm going to leave out because 1t has 
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no bearing. It could be independent and have nothing 

to do with any of this, and I can't fit 1t in on the 

motion to strike or the Commonwealth's position for 

objection; but the Ramsey case -- and that•s why I 

think that's important. but I want to see -- You've 

cited some other instances. and the Ramsey case --

Mn. RUPE: That was our earlier brief, the 

Ramsey case. 

THE COURT: What they d1d 1s reverse 1t because 

they should not have a11owed.the hypothetical 

question as to the op1n1on o~.the experts to the very 

thing of the ultimate issue to be decided by the 

Court, but they cite a bunch of facts. Oftentimes you 

read into the case what -- They didn't say these 

facts were 1nsuff1ctent for 1t to go to the jury. 

They just said you shouldn't have done this. So they 

reversed and remanded for that reason on the facts 

they do know. 

In reading those they are very standard, and 

so is the -- so fs Michie's on the fact that -­

partEularly 1n arson cases. Circumstantial evidence 

1s pretty much all you have 1n most of the cases. 

Nobody admits to going 1n and setting the fire other 

than to say I spilled a can of gas whfle I was there 

and 1t set the fire. Other than that most people --
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most arson cases you don't find any person the~e. 

but you do have to establtsh -- Doesn't have to 

establish ft as a matter of law. He can show by 

~frcuastances that tt•s not logical that tt was -­

tbe corpus delectf was other than a •• what was the 

word? 

MR. ALLISON: lncendfary • 

TH£ COURT: But let me read your b~iefs and let 

ee read that case agafn, because tt•s different fro• 

the normal eases. 

MR. BARN£$: Ofte ot~er thing on the questton 

of insurance fraud. Misrepresentation must be 

eatertal. and tt must be for the purpose of getttng 

so•ethfng from soMebody they wouldn't gfve you unless 

you ••de the misrepresentation. 

~R. ALLISON: That's the statement he made 

to Barnes that he hadn't already left, that he was 

st111 ltvfng at 5501 Atlantic Avenue, when, fn fact, 

he was lfvfng so•ewhere else. 

THE COURT: On t!tat, these things may appea .. 

unrelated. ff ·- end I wfll Pead ft. If tt has fn 

the~• that I didn't c•use the ffre -- If I conclude 

t~at you Met your baste burden for tt to go forward, 

then when he says I dfdn't do tt, that's by moving 

'orward an tssua. 
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MR. ALLISON: That's not the only thing I would 

state, because he made a statement to Barnes, the 

insurance agent. that he was 11v1ng at 6501 Atlantic 

Avenue, when, tn fact, he had already moved out by 

the 22nd, and Mr. Barnes stated that he never could 

have issued that binder 1f he had known that at that 

.time. That was hts statement. That was h1s t~sttmcny 

THE COURT: I'll review that. I've got some 

of what you put down there. 

MR. BARNES: Again on that potnt, I don't 

know what the contractual obligations were between 

these people. There's no poltcy. 

MR. ALLISON: That's·· ev.idence, what was put t n. 

THE COURT: Let me study it and I'll try and 

make a decision on your motton to strike. That's 

what's before us ·at this time .. Mot the decision on the 

case. 

MR. ALLISON: It looks ltka we're going to 

go to 

THE COURT: That's not to pr&suae how I rule. 

I wasn't going to give you an 1nd1cat1on at this point 

I would conclude --

MR. ALLISON: Never mind. I'll withdraw that 

statement. I understand what you're saying. 

THE COURT: If I say yes, we are, I don't 
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thfnk I've done very much for his mit1on at that po1nt 

I' 11 ·try to --

MR. AlliSON: Approximately how long? 

THE COURT: I tell you what. I'll give you a 

half hou~ 1f you want. because I think I can do this 

tn a half hou~. I have 3:30; is that right? 

MR. ALLISON: Be back at 4:00? 

I'd like to go back to my office and make a couple of 

calls tf I might. 

(The tr1a1 recessed at 3:30 p.m. At 4:10 p.m. 

the hearing continued as follows:) 

TK£ COURT: Now, gentlemen, acknowledging that I 

I think 1n fairness that there 1s not always sufficient 
I 

time to trace every course down to 1ts satisfactory end~ 

I under the system that we have the best the Court ca~ 

do 1s try to judge the case 1n the tfme that 1t has 

to mate a decision. I have read the briefs. and I hav 

reviewed some of the evidence, and I hav~ read some 

other law. The -- I'll go it 1n rev•rse or -- In my 

estfmat1on and without g1v1ng any other particular 

reasons, the claim-- and that would be the c1a1m that 

he d1d obtain money by false p~etenses, so far as I'm 

concerned that is part and parcel of the -- I think 

what we refer to as the second indictment. Wrapped up 

in 1t. I can't distinguish really between the two. 
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fs the primary charge. that 1s of the charge of arson,! 
! 

tn reading the -· and t•m very impressed wtth your 
i 

. I 
statfsttcs. That's the ffrst t1~e people totaled up ' 

the number of t1mes the Supreme Court has ruled one 

way or the other. 

MR. BARRES: Thank you. sf~. I th1nt we have 

all the cases they have decided. 

THE COURT: And evidently you have researched 

1t f~om the beg1nn1ng. 

In the seet1on 1n M1ch1e•s. Page 157 --

I realize I'm pict1ng a part of it, but 1t's for the 

purpose of thfs part1cu1a~ hearfng. Thfs kfnd of 

direct proaf -- and I'm speaking of the proof of -­

the direct proof of the cause of the ffre -- ts not 

required to eonvtct the defendant of the crime of 
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arson; but the coincidence of circumstances relied 

on to convict, however strong and numerous,must 

constitute proof that the crime has been perpetrated 

and two that the accused 1s the guilty party. 

Now, aftl~ going through your excellent briefs 

t again turned back to the case I had the chance --

I like to read a whole case rather than take parts of 

ft. I went again bact to the Ramsey case, and I wanted 

to show you some facts whfch I think we could define 

IS co~relary facts 1n the instance before us. In 

the Ramsey case the defendant had acquired fire 

tnsurance months before the fire. On the date in 

question of the ffre he left h1s house at 6:45 wtth 

h f s f·am 11 y • He had 1 eft a ft re bu rnf ng tn the stove 

I 
! 

I 
i 
I 

I 

I 
at the time. This was t thfnk a -- All rfght. It was ! 

a stove. What I call a wood burning stove. He went 

to church. There hired a cab, returned to the house. 

According to the cab driver he was gone two or three 

minutes from the cab, was taken back to the church. 

Arrived at the church at 7:55. The f1re or the first 

flames of the fire were noticed an hour and thirty 

minutes later, or an hour and twenty-five ~1nutes 

later. Mow, some of the evidence in that case was 

that -- and I had read this several t1mes to get the 

meaning. Sometime between t~afternoon preceding the 
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day of the fire and the next morning the position of 

the truck had bean reversed so that tha front end of 

the truck faced away fro• the house. I finally got 

tn •Y 11ind. what they were attempting to say fs that 

he didn't want to burn the truck up. and that was the 

reason for turning it around. It was further stated 

tbat th1s was a -- being the cab driver -- 1t was a 

cold. dark night. He didn't observe any lights in the 

d1rect1on of the Ramsey dwelling. Thts would be the · 
i 

fact of the two or three atnutes he let Mr. Ramsey out~ 

He was not s•e111ng -- did not s•ell the alcohol or 

notice the anerg~ or excite•ent; and that Ramsey 

wanted to go and come~ Then included among the art1clas 

found fn the debris were a gas iron heater. evtdenca 

of e1ectrfca1 appliances. a gasoline powered saw. 

several small metal cans and a ffve-gallon can; b1ts 

of w1 re s 1m11 a r to ex tens f on c:o·rd wt re • a small clamp 

used to·make electrical connections and an old model 

fuse box. 

Incidentally, that apparently had something to 

do with tbere being be··electr1,ca1~.~serv1ce. to. the .. house. 

Then as I had indicated to you the Supr••• Court 

reversed thts case on the hypothet1ea1 quest1on that 

was asked of the expert. 
"The hypthetical question propounded to Hydrick 
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and his ~es~onae thereto were· highly.prejudicialto 'thei 

accused and constituted reversible attar. •• 

" It invaded the province of the jury as to the 

ul tt mate 1 ssues to be dec1 ded·. Those 1 ssues were 

whether or not t·he fire was of incendiary or1g1n and 
n 

whether or not Ramsey was the cr1m1na1 agent. 

'' Wh11 e Hydrick's 1nswer tot d the jury in h1 s 

opinion th~ ftre was 1ncend1ary in ortg~n yet the 

question and the answer to if -- and I mean the questi,n 

of whether Rams~y was the cr1mtna1 age~~. this is the 
1 

If I 

part I would. bring to your attention. Under the.facts! 
! 
i 

in this case the ~ury was able to form a correct i 
4J. • I 

op1n1on without the a1d of expert testfmony. and such 1 
I 

testimony was not necessary·~· As I.read thae, and, fr~~ 

the evidence 1n this case they dtd not make any j 

determination that the f1re was -- how the f1re was 

started; and there was more evidence here since the 

wood ffre was burning fn the stove ~t· the· time th~y 

left. It's simply that the -- that the fire started 

and that 1t apparently is a jury question. 

I tried to d1~t1ngutsh between a question 

which is a matter of law, which 1s what you asked me 

to decide at this stag~ of the game, and·that which 1s 

a jury question. If it's a matter of law 1t should 

be clear that there is only one way something can go. 
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It would lead to speculation~ between the various 

causes or lack of causes at thfs time ff we were Just 

discussing the particular facts of the origin of the 

ffre. Whether 1t was incendiary or otherwise. 1t 

seems to me so long as there fs evidence that can 

support efther s1da you then go 1nto the fact is that 

a legal question for the Court or a question for tha 

jury. My estimation under our system is it's a jury 

1 questtan, not mtne. 

ro I For those reasons -· and as best I can because 
I 

u sometimes ft's easier to rule on the ~ot1ons and not 

~ state any basis -- but from my standpo1nt as I see tt, 

u and based on the p~opos1t1ons as presented to me which 

u 
1 

1s your mot1on to strfka. I would ov~rrule your •otfon 

u ! as to the othe~ two offenses cha~ged. 
u I HR. BARNES: The Court 1s striking the third 

11 1nd1ctment which a11Qges the false pretenses? 

18 THE COURT: Right. 

19 MR. BARNES: But overrulfng the motfon only 

• I on the two arson matters? 
I 
I 

u l TH£ COURT: Right. 

MR. BARNES: Personal property? 

Z8 THE COURT: Yes. let me proffer to yQu all a 

procedu~al question. The jury supposedly does not know 

that what we're now doing at this t1me 1s the question 
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of you submitting to the Cou~t this legal question and 

me making some determination. If I announce to them 

.at this point -- I'm just sayfng I want to do this 

the way counsel thinks best -- that I have 1n their 

absence reviewed the evidence ~nd struck the evidence 

as to one of them ft may fmplfcate to them I have 

also reviewed the others and have~•t struck 1t. 

Therefore I f1nd good cause 1n one and not 1n the otheli. 
It seems to me that the appropriate method, not to · 

prejudice the case -- and 1t's something the Court 
I must watch on a motion to strike -- fs to let ft 
I 

continue on without any ~eference to what we've done . 1 

during this interim and then when we get to the 

instructions there are no instructions dealing with 

that particular thing and the Court simply tells 

them at that point this one fssue the Cou~t has taken 

to itself and you have nothing to do with 1t; and 

that way they find they have no basfs of knowing what 

was presented to the Court, what ruling was made on 1t 

I 
i 
I 
I 
i 

I 

and why t but pa rt1 cul a rl y. they have no way of I 

;mpun1ng fn th1s instance that I have considered the 

evidence to say 1n one ~nstance there 1s suff1cfent 

evidence and fn another there fsn•t. 

Mow, my method of approaching th1s thing 

and that's why I asked you all -- 1s not to tell them 
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The next ~est1on would be -- as I would see ft 

would be to go through and conclude the·tr1al and 

either at the time that the ease fs presented to them 

say there are only two issues 'or them to decide rathe~ 

than .. __ and assuming we get to that -- rather than I 

MR. 8ARNES: This also 1s a d11ema for the I 
j 

three; and then we have not said anythfng about why 

or what we've done or how we arr1ved at 1t. 

Commonwealth and the defendant·. Obviously 1 f I had my: 

wfsh· I'd 11ke for you to tell them that·he's --

you've struck the e.vf de nee on the one and that you 

thfnk ft's close on the others. That would be my 

preference. 

MR. ALLISON: That's not the ruling. 

THE COURT: let me suggest one other way •. I 
I 

I 
can approach 1t that there 

are legal and factual, and 

are certain matters that J' 

I have concluded one of the 

indictments 1s w1th1n the rule of law and you should 

not deal with the third 1ssue involved• and they're 

not going to --

MR. !ARMES: I ~ould suggest ·-

MR. ALLISON: I 11ke your first suggestion 

when you said it•s part and parcel of the other two 
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and say we•re going to proceed on the other two, 

beeause that's what the Court --

THE COURT: I have to be ve~y careful that I 

don•t say anything to suggest to them 

MR. ALLISON: I understand. 

THE COURT: -- that I have been weighing or 

balancing the evidence. It's fm~ortant as I see 1t 

that the Court never step fnto that. 

MR. BARNES: Mould 1t be appropriate 

5 

TH! COURTt Pr.obably· -the third met·hod I 

suggested would be the -- o~ the method I suggested 

first whtch 1s to say nothing, not have to get into 

any evidence on that pofnt, and then when we get down 

to the 1nstructfons I can te11 them tt•s a part of 

the case I took under myself and they no longer have 

any 1ssue in that. 

MR. ALLISON: I don't have any problem. I 

prefer that nothtng 1s satd. 

MR. BARNES: I prefer nothtng be said, but 

w~en we get to the instructions --

MR. ALLISON: I won't br1ng an 1nstruct1on on 

the third one ff you're 1nte~ested. 

~R. BARNES: The Court w1l1 tnstruct them 

there are two charges they have to decide and not 

expl-afn --
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THE COURT: I'll separate 1t as a legal matter.· 

Just simply say that's not for them I've taken 

1t under ~yself and they have nothing else --

MR. BARrfES: Do we. have to say anyth1 ng othe .. 

than there are two charges? 

THE COURT: Well. 1f there's no instruction to 

ffnd anybody guilty or not gu11ty of a certain thing -

MR. ALLISON: That's fine. Oon•t say anyting. 

THE COURT: I don•t th1nk they're going to go 

I 

I beyond that, because his argument would deal with onlyj 
! 

the two. Va\r argument would· deal with only the two. i 
I 

1. 
They don't have to know the reason why. but t~ey mightl 

I 
I 
I 

I 
misunderstood 

I 
i 

think well, for reasons we don't know--

MR. BARNES: They might thtnk they 

to begfn with? 

MR. ALLISON: What are we going to do? 
I 
i 
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put our first witness on Monday? 

THE COURT: Monday? As far as I'm concerned. 

We can't certainly finish --

MR. BARNES: We wouldn't be able to ftn1sh 

today at all, and there's anoth&r good reason for that 

M ... Barnes. 

THE COURT: Hugh aarnes? 

MR. BARNES: Hugh Barnes. I told h1m he was 

st111 on call and so forth. I dfd talk to him this 

morning. Hfs wffe 1s having some medical problems, 

and so I don't think there will be a problem havtng 

hfm here Monday, but ft will be d1ff1cult to get him 

here right now. l 
THE COURT: I have no problem.· They may wonder I 

I what I've been keeping them for, but they'll just have! 

to wonder. Suppose we bring the jury fn, recess 

unt11 10:00 on "onday? 

MR. ALLISON: 9:00 or 10:00? 

TH£ COURT: 10:00 because I'm sure I'll have 

mol"nfng docket. 

(At 4:20p.m. tbe judge, counsel for both 

sfdes, the defendant and the court reporter returned 

to the courtroom and the following occurred:) 

(The jury was recalled to the courtroom and 

the following occurred fn the presence of the jury:) 
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THE COURT: Ladies and gentlemen of the jury. 

after discussions with counsel, we're now ,-·eady to 

proceed with additional evidence 1n the proceeding, and 

again not1ng.that.·tt's 4:30 and coming up on 5:00 
. . 

and that obviously we're not going to be able to 

f1n1sh the case today I th1nt I 1nd1eated to you 

1 t 11f.ght go !»Yer to Monday. 01 dn·• t t 1 So we will 

continue the case untfl Monday and start then at J 

10:00 because we just don't see f1t to put on just one! 
I 
I 

witness at this t1me. Bette~ we start out fresh again; 

on Monday. 

Now~ one, two~ Saturday and Sunday. Okay. 

I would reiterate -- I think all of you indicated to 

me none of you lived 1n the Rorth end of the beach at 

such a position you have to go past 55th Street and 

Atlantic, right? Please do not take a Sunday drive 

for cu~1osity sake. Stay away from the scene of 

this alleged incident. 

Secondly. guard well your duties as a juror 

and do not -- do not read, he&r o~ receive any 

information f~om any source concerning the trial of 

this case. 

You a~e all intelligent looking people, and 

intelligent people I would as~ume above and beyond 

your jury duties, so I don't have to tell you prec1se1 
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how to do these things. I'm sure you can use your 

own judgment to avoid anything that would jeopardize 

the fair trial of this case. 

I believe that·fs all that I have to remind you 

of before I do recess you. 

I Sometimes ft's an open ended thing. I get 1 

myself fn trouble. but do you have any questions of I 

the Court about the instructions before I release I 
you? Oh. one other final thing. When you do return I 

on Monday do not go tq the jury assembly room. Do as I 
I 
! 

you did this morning. Come directly to this courtroom i 

and go 1nto your jury room. 

All r1ght. You may stand 1n recess. 

(The Juwy was excluded from the courtroom) 

THE COURT: These briefs you filed with me 

I hav• marked ffled for the record. 

MR. BARNES: Is the Court entering a finding -­

MR. ALLISON: Wait a minute. 

THE COURT: All right. Anything more from 

counsel before we -- I think they•re all gone. 

Anything more? 

MR. BARNES: I just wanted to ask the Court 

• 

1 

is ft entering a judgment in the one count of motion 

sustained? Case dismissed? Is that correct? 

THE COURT: It having been presented and gone 
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to the jury my motion is to ent!r su~mary judlment of 

striking. Zxactly. You moved me. to strike, and I -­

my indication was 1ou -- I did strike. 

MR. BARNES: Thank you very much, sir. 

(The Court adjourned at 4:40 p.m •• 

December to. 19S2, until 10:00 a.m., Oecember 13. 19821) 

-----oOo---·-

* * * 
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('l'he judqe, counsel f9r both sides, the 

defendant, and the court reporter retired to chambers 

where the following occurred:) . 

MR. BARNES z Your Honor, I had an additional 

point with respect to our motion to strike. Let the 

~ecord show our client is present in chambers with us 

at this time, and that was that in addition to the 

other points we made it would be our position there 

was no evidence that the buildiDCJ was burned. We have 

smoke and heat damaqe, bat there was no testimony 

that the - actually the structure was burned or 

c:ha.lTed. I've looked at the photograph, and it shows 

there was heat damage and that there was smoke damage, 

but I haven • t heard any evidence that. there was 

charring as required in arson cases or a burninq of a 

structure. 

On that grounds we move to strike the count 

couceZ'ninq the burning of the huildinq. 

THE COURT: All right, sir. 

MR. BARNES• One of the ~ings concerning me in 

thinking about this over the weekend, and not makinq 

any mention at all, is that Count 2 as it stands does . 

have the word in it defraud. 

THE COURT 1 Seems to me 

that, too. 
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MR. BARNES: Burninq his own personal property 

with intent to defraud the insurance company. 'lhat --

Unless the jury is instructed that it • s burning of the 

building that's the fraud, I wouldn't want the other 

things that have been brought out to be flopping ~ 

and conc:arDin9 -

THE COURT a The burning of the building was the 

fra~? What was that sectio~? Eighteen --

MR. ALLISON 1 Judqe 1 the instructions are goinq 

to handle that. They're going to show the different 

elements, one of them requiring a burninq and the 

other shows - requires the intent to defraud. 

DB COO~ 1 Eighteen point··- Which · is your 

second coun:t? 18.2-81 as the second coun:t? 

•cid maliciously or with intent to defraud an 

insuraDCe company -or otber person set fire to or 

destroy - or to burn or cause to be burned p• -
MR. BABNESa See, that defraud would not go to 

any questions of claiming propeJ:ty they didn • t own or 

not living at the residence at the time the policy was ; 

taken out or any of those others. 

THE COURT a "- of any personal property" 1 and 

that's what it gets down to. Now, tell me what --

Where were you distinquishinq her~? 

MR. BARNES a Thue is evidence in the case at 
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this point that perhaps his residence wasn't there on 

the 22nd when Mr. Barnes testified the policy was 

taken out, and I understood that that was considered 

to be a misrepresentation by the commonwealth, and 

that pe:haps a sofa was claimed in the claim that 

wasn't his, and that was considered to be fraudulent 

l:Jy the COmmonwealth. At least that's the alleqatiol;l. 

'!his particular count goes to -- the fraud 

ia buning aDd then collectinq the money, not those 

other two things, and that would not be relevant to 

any questi~ of fraud wben the jury gets to that 

particular count. 

THE COUR'l': Let's assume now - All right. 

We've got the three charges, or the three indictments. 

I struck one. We just forget that. It's gone. 

MR. BARNES: Right. 

THE COURT a '.rhe particular section he 's under 

is a statutoJ:y - has nothing to do with common-law 

arson, but this is the burning in effect of personal 

property with an intent to defraud the insurance 

company, and that•a wbat the statutory lanquaqe is. 

Now, I'm having problems wi.th what you're askinq of me. 

MR. BARNESt Okay. '1'he only way the jury can 

find him guJ.lty of that is that they believe he burned. 

that personal property. 

222~------------------------------------------~ 
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THE COURT& No question. I didn't have any 

problem with that. 'l'he burning is the -

MR. BARNESa ':he fraud. 

THE COURTa - the intent to defraud. The 

ather items are evidentiary to go into - In other 

words, he c:an stlll show - and I'm arquinq the point. 

Let's assume the polia,y was never issued at the time 

or that he wasn't living in the house or that he filed 

for-

Mll. BARNES 1 The sofa. 

THE COURTt The sofa that wasn•t his. These 

are factual questions for the jury. These are 

evidentiary items to determine whether that was what 

the intent was in the ultimate thinq, to obtain money 

from tbe insurance company :far the burninq of the 

proputy. 

MR. BARHES1 Yes, sir. I didn't want there to 

be any question that the jury thouqh could say well, 

we're not sura whether he burned the property or not 

l:Nt that the sofa wasn't his so that's fraud under 

this I and I don It think they. re at liberty to do that 

UDder that count. 

THE COURT t I think the instruction would cover ; 

that 1 and that was that if he burned the property, 

burned any of the personal property 1 basically with 
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the intent to obtain money from the insurance company, 

that that burning was a fraud on the insurance 

company. 

Does that answer your questio~? I mean --

MR. BABNES a I think we understand each other, 

but I think the jury should be instructed at this 

pcu:ticular stage that they must find he actually 

burned that personal property for there to be any 

fraud. 

HR. ALLISON 1 Judge 1 I 'think the instruction 

is qoing to cover that and his argument is going to 

cover that. 

THE COtmT: If they don • t f 1nd there's a 

burning of the Dulldi.wJ they 1 re not goinq to be able 

to f iDd the other. That • s goinq to precede all the 

others. 

HR. BABNES a But, let's suppose they come back 

and find him not guilty of burning the building and 

find him guilty of burning his own persona-l propert:r? 

THE COUR'l': I have a lot of problem with that. 

If there was no buildinq to be burned I think 

probably -- Let • s assume an automobile. There are 

plenty of cases where they burn the automobile -- no 

bu.ildin<1 involved in it. Burn t.he automobile with 

intent to get the insurance money to pay off the loan 
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OD the car and aU that. NOW 1 when you say the two 

are linked hera, it • s very hard to see how you can say 

I •va burnt the property but not ·the building. The 

jury is going on the proposition that the bu~ldinq was 

bu:nt and the property was in it. I don't anticipate 

that as a problem. 

If they can • t f 1nd he burnt the buildinq _. If 

they say I don • t think he burnt the building, then I 

don't: think they're qoinq to say --

MR. ALLISON& They may just decide they aon•t 

want to seDd him to the penitentiary for five years. 

'!here • s all sorts of reasons for them to do something 

like t:hat. 

TBB COURTa Maybe so. I haven't gone that far 

dOWD, but what I was sayinq is like if the automobile 

1s aittin9 on the side of the street with no buildinq 

involved then there wouldn't be -- You wouldn't have 

to l:Nrn the garaqe ill order to collect, but in this 

case sJ.Dce all ~ the furniture is located in the 

house that burnecl it is noi: logical to me - unless 

it's fez some reason that Gary said, that there is an 1 

opi:ion open to them. under the - under the penalty. 

MR. SAmmS a See , that • s the point here. There . 

is no option to the jury ta find him guilty of one at , 

this point and not the other. 
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MR. ALLISON& Well, you argue that then. 

'BE COURT: As we see it -

MR. ALLISON' You say you want him convicted 

of both or neither. 

THE COO~rta It's not a logical thinq to me that . 

they would do that, but I have seen people take the 

lesser - the malicious wounding -- We say there needs 

to be a cutting. You can have mangling all over_ and 

they come back with malicious assault because of the 

circumstances involved. 

We're wastinc; ~oo much time here for you-all to 

research everything. I thought you were really 

iDtereated about the motion or t:he 1:hinqs to tel~ the 

juzy al:»out we had struck that clause, and I leave that ; 

up to you-all. 

MR. ALLISOHa I thouqht we agl:eed we -

'mE COURT: We had. I thought that's what we 

were here to consider. My interest 1a to protect him. 

He • a imlocent UDtil proven quilty. 

MR. BARNBSs I think we would like the jury told 
I 

that iD anything about it. 'l'h.is point I • m getting to, i 

we •va got to get these other fraud thing-s out1 and I 

think the only thinq to say ia that the Court has 

dismissed that count. 

'1'BB coo~ a Do you want ma to do tha}:? 
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MR. BARNES J Yes, sir. 

MR. ALLISON: I want to know exactly what the 

wording is going to be. Your warding was previously 

that you found it was merged with the other count. 

'mE COURT: AU right. Gary, you-all are 

tzyiDg to pin me dOWD t.oo close. In 'llt'.i es-timation 11: 

1a merged with it, but it simply is the same thinq as 

he's being tried for the same thing twice. 

MR. ALLlSOH: All right. 

'1'BB COUR'la In other wards, I'm not bavinq the 

question of the sofa or of when he took out the policy. 

It seems to me 'that the one count covers anything' he's 

c:hal'gecl with, and I'm dismisainq it because I don't 

have the evideDCe to sustain it. 

MR. ALLISON: Because you're aayinq it's merged 

in the other OD!J7 

THE COURT: I'm not qoinq to tell the jury. 

It's on a motion. I find thue•s a legal basis that 

there • s no basis to sustain it because it's like 

~inCJ him for the same murder twice and trying to 

ge't two verdicts on it1 and I'm finding there's only 

evidence to support one of them at this period of the 

motion. 

MR. BARNES: We wouldn't want the Court to say 

t.hera's evidence to support 11:. 

~-------------------------------------------------927 
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THE COURT: No. I'm not going to tall them I 

haven't found sufficient evidence on anything for your 

motion to strike. 

MR. BARNES 1 1 don't think you have to tell the 

jury that. 

DE COURT& Oh, no. That's what I've been 

trying to stay away from. 

All right. 

MR. BABNESa I think it's simply this.: --

'l'HB COURT: Now, the way I'm goinq to do it -­

and I'll try to write it up. That after t:he jury was 

sent out I considered the matters from a leqal 

standpoint ancl have either dismissed Count 3 -- and 

it's no longer for t.hem to decide, and then qo from 

there. 

MR. BARNES& The court has considered -

THE COUR'l'a And I •ve not dismissed the other 

two, and that's still before them. 

MR. BARHES' I have dismissed Count 3, so the 

only cases that they are left t.o decide are Counts 1 

and 2. Just that simple? 

TBB COUR'l'a Oh-huh. That•s all I'm goinq to 

say. 

MR. ALLISONr Well, Judge, that•s what they're 

requesting. I think there's a problem with it. I 
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would just s'tate that, for the Court to state all that 

1a befOJ:e the juz:y to decide are counts 1 and 2 

They don't know what COW1ta 1, 2 or 3 were. 

THE COORTa 1 realize that. But there was a 

cOUDt that he defrauded - thue vas three counts he 

pled not guilty to. One beiAq he defrauded an 

inf'U'aDCe company, whatever that: thinCJ was. That on 

.XioA by counsel at 'the eJJd of the Commonwealth • a 

a'lide.Dc:e, 1 have 1:aJceA it aa a lecJal matter and 

decided that thue • a .t.Dsuff ic:iellt evideDCe to support 

that, and I have di,smiasecl that:. Therefore, it's no 

a. BAm12Sa 1 t:ht.nlc we shOul4 keep 11: simply 

~eaumption woald be thee is suff icifmt evidence for 

t.be other two. 

Maybe aft:u the Commonwealth • a case was over I 

bave dismissed tbe t.b.Ud count with reference to 

clafz'audi.ng tbe inauanc:e company, so the cmly two 

matters for you left to decide are Counts 1 and 2. 

MR. AI,LTSOHa Jud9a, at this point X'm going to 

put aama'thinCJ on t.he record; tha:taJ.nc:e the defendant 

is requesting that somet:hJ.ncJ be said I would a-tate 

tAat whatever 1s said i:ba~ the defense will not be 

able to object t:o it: since it • s done at theiJ: request, · 
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regardless of the wording. It should not be grounds 

for any error at this point. 

THE COURT: All right. Got that on the record. 

MR. BARNES 1 I heard it. 

THE COURT 1 Let's see if I can - At the 
t 

ccmclusion of the commonwealth • s evideDCe OD Priday I 

dismissed COUDt 3 which was the count c:harqing him 

with defrauding the - so forth. Bring me the --

See, we. get. into another problem. 

TBB COURT a Well, r81D8111bu your 1Dstructions 

cover: the other two. so I don't think you•ve got any 

problem with that. 

MR. ALLISON 1 Okay. 

TBB COUJl'l't I clon't know any simpler way of 

doinq it, and I don't want ._ 

MR. ALLISON: 1 think. you should state what 

they ·have t:o consider and not what they don • t have to 

consider. 

THE COURT a I' 11 state that the other two 

coUDts are still before the jury as an issue to be 

decided. Is that what you want or don't wan.t? 

MR. AJ.LISON t What the Commonwealth is 

requesting 

TBB COURTs or I dismissed one and it. leaves 

two count~? 
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The only thinq I'd state is. that 

there are two counts to be decided by this jury. I 

wouldn't get· into the other one at all. 

'rBB COURTa Well, I have to show that I've taken 

from their -

MR. ALLISON: You '11 do that by the 

1Ds1:ruc:'tious you give them. 

'mB coua~' Well, he's requesting it, and I 

think he's got a right to do it. I think it's more 

protecti.ve. It hurts you more, because it looks like 

a finding I found sufficient in one and not sufficient 

in the other. 

MR. BABNESa 'lhey•re not qoinq to UDderstand 

1:he reason you dismissed 11:. 

'rBE COORTa No. They're not going to know the 

reason at all. 

I dismissed Count } ? Is that i:t? 

Ma. BARNESa Yes, sir. 

'mE COORTa It really wasn't desiqnated as 

counts, but -

MR. BARNES 1 The indictment reqardinq -

MR. ALLISON a Is the Court qoinq to state because 

it was covered iD the second aoun~? 

'rBB COURT 1 UDh-uDh • 

MR. ALL%SON 1 Well 1 that 1 a - If the Court is 
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going to give a reason for its rulinq I think it 

should be stated with sufficient particularity. 

THE COURT 1 I'm not 1 Gary. 

MR. ALLISONs All right,. sir. 

Is there going to be any argument. to that 

effect:., because -

276 

MR. BARNES1 I'm not CJOinq to arque about it 

baing dismissed in the closing. Not. going to make any 

c:OJDIDel1t on it. The closest I might coma is only thinq 

they have to decide is whether he burnt that buildinq. 

1'hat•s. the closest I'll get to it, because in fairness 

I think you could argue if I did that. 

MR. ALLISONs That.•a what -- I just wanted to 

c:over that up fron-t. 

MR. BARNES: I might say the ownership of the 

sofa is not an issue. 

MR. ALLISONa What sof!l? You mean Elke's sofJ!? 

THE COOR'l' 1 At i:he eoDClusion of the evidence 

on Friday I reached a decision to dismiss the 

indictment chargin9 the defendant with obtaininq 

mGDey from Nationwide IDaw:ance Company by fraudulent 

pretenses. This leaves for your consideration the 

remaininq charges to consider. 

MR. BAlmESa I think that•s fine. 

THE COURTt All right. 
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MR. ALLISON a Judge, I woul4 state what. the 

chuges are they are t.o -consider at. this point. 

MR. BARNES1 You're going to give them this in 

the instructions. 

TBB COOR'fa I was goinq to defer that t.o the 

iD&tz'uctiou. I don't want to get too much into 

restating it. I'm repeatinq items. 

MR. ALLISONa What: you're elim:l.natinq is one of 

the elemeuta I bave t.o prove 1n the second count, and 

I'm c::oncuned because I have to prove, Number One, 

there was arson and it was done with intent to 

def~aud1 and you•·re sayinq you:'re dismissing the count. 

of intent to defraud Haticmwida, and that's one of 

the elements I have to prove in the second cOUJtl:. 

TBB COURTa I thinJc. it will work out. You're 

going to c;et that in your inatructioDs, Gary, and I 

feel lJ.ke we should not jeopardize somebody in trying 

to do what we•re supposed t.o be do:l.nq. 

MR. BABNES 1 Will the Court tell them this at 

the close of al.l of the ev:14enc:~7 

'lBB COURT a I • m goinq to tell them as soon as 

we go out'.. Isn't 'that what you wautf!!i? 

MR. BARNBSa Yea, sir. 'l!hat•a fine. 

TBB co~ a Aftu we J:aconvene them, I • 11 say 

I cUdD't tell them the other day but I'm telling them 
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now. All riqh~? 

MR. BARNESa Yes, sir. 

MR. ALLISON: Well --

'tBB COURTt Anything else? . 
MR. ALLISON a If you state one you ought to 

s1:a1:e what the others ara unless you •:r:e qoinq to do it 

at the time of the iDstructions so they • 11 know 

immediately -

'tHE COURT1 Maybe I should, but I'm not. I am. 

going to do what I t:hiDk is safe. The more you talk 

about it the more you're trying to construct it out, 

and I think the more safer and appropriate way 1s like 

this. Not to emphasize anythinq I've clone. 

All right. 

('rha judge, counsel far both sides 1 the 

defendant and the court reporter returned to the 

courtroom, and the followinq occurre!i:) . 

('l'he jury was recalled to the courtroom, and 

the followinq occurred in the presence of the jury:) 

THE COUR'r~ Mr. Allison, are you ready 

pJ:oceed toda;y? 

MR. ALLISON: commonwealth is ready. 

THE COURT: Mr. Barna~? 

MR. BARNES:. Yes, sir, we are. 

THE COURTs Ladies and qentlemen 
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MR. BARNES: We call -

THE COURT a Ladies and gentlemen of the jury, 

at the -- before the conclusion -- before I released 

you on Friday I bad recessed the proceedings in court 

to take up certain matters. I will inform you at this 

time that when the pz:oceeding which is before you beqan 

thue were three charges then pending against the 

accused. 

A~ the conclusion of the evidence on Friday, I 

reached a decision to dismiss the indictment that 

charged the defendant with obtaininq money from 

Nationwide Insurance Company by false pretenses. 

Therefore, this leaves you for you consideration the 

remaining two charges to consider. 

Do you have any questio~? 

Bearinq none, who would you cal).? 

MR. BARNES: We call Hugh Barnes, Your Honor. 

THE COOR1'a I should ask since I was requested 

the other day during the recess, did any of you have 

any occasion to read, heu or discuss, or was it read 

or discussed with you, anythinq concernJ.nq this casse? 

Further asked that you not go by 6501 Atlantic 

Avenue. Did any of you have any problem with 

followil¥.J the Court' a ins't.ructiona ther!=J? 

Fine. 'rhank you. 
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~------------------------------------------------~2SD~ 
1 THE BAILIFF: Your Honor, Mr. Barnes was sworn , 

2 in previously. 

3 TBB COUR'l': we • 11 reswear him because I 

4 ~:eleased him. 

5 (The witness was duly sworn.) 

6 

7 ---~cOo ·• • • 

8 

9 J. BtJGH BARNES, called as a witness on behalf of the 

10 defendant, havinq been first duly sworn, was examined and 

11 testified as follows: 

12 

13 DIRECT EXAMINATION 

14 

15 BY MR. BARNBS1 

16 i . Hr. Barnes, you testified previously under oath Q 

17 in this case on Thursday of last week; 1s that correct? 

18 A Beg your pardo~? 

19 Q You testif~ under oath in this case on 

20 Thursday of last week; 1s that correc~? 

21 A Yes, sir. 

22 Q You previously testified that it was on 

23 December 22nd, 1981, that Mr. Cook came to your ·home for 

24 dinnerJ is that righ:t? 

25 A 

236 

It's possible. It could have been. 
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~---------------------J_. __ H_. __ s_ar __ n_e_s __ -__ D_ir __ e_c_t ______________ ~28~ 
I Q My question to you --

2 A Since you brought it to mr attention and I 

3 conferred with rtrJ wife it was on Thanksqivinq Day. Night. 

4 Evening. 

5 Q Okay. You testified -

6 A The 22nd was 'the day that. I put the property 

7 under binder. 

8 Q Sir, my quest,.ion to you was you testified under. 

9 oath on Thursday it. was the 22nd you had dinner 1 is that 

10 correc:t? 

11 A That • s what the testimony said. 

12 MR. ALLISON 1 He • s just answered the question. 

13 Be's repeatinq it again. 

14 

15 BY MR. BARNES: 

16 Q My question was what he testified. 

17 THE COtJR'l'a Why do you objeci: to it, if you're 

18 

19 MR. ALLISON c Be's already asked the question 

20 aDd he's already answered it. 

21 'mB COURTs I '11 ov~le. 

22 

23 BY Ma. BARNES: 

24 Q I • 11 restate the question. Last week you 

25 tastif ied. fZ'om that seat that MJ:. Cook bad dinner at your 
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J. s. Barnes - Direct 282 

house on December 22ndJ isn't that correc~? 

A l would say yes, that' a what I said. 

Q In fact, Mr. Cook did not have dinner at your 

house on December 22nd, did h!3? 

A Be had it Thanksgiving night. 

Q All ~igh~, au. The answer to that then is. no, , 

he dicln' t have dinner on December 22D!i? 

A 

Q 

A 

Q 

A 

Q 

Is that what you want me to say? No. 

Be had dinner on Thanksgivinq. 

Is that the t.ru~? 

Yes .• 

That's all x•m asking. When did he have dinner 

14 at your houa~? 

15 A ~aDkagivinCJ, I believe it was. 

16 Q Okay. Who was present at that dinne):? 

17 A Mr. Cook, Tracy - I don't even know the name. 

18 Teacher that works with my wife:-- My wife and I. Four of us. 

19 Q All right, sir. And at that dinner, 

20 Thanksgiving, you brought up the question of insurance, 

21 isn't that correc~? 

22 

23 

24 

25 

238 

A I didn't bring up the question. I just said I 

was 111 the insurance business. 

Q 

A 

You brought up the subject of insuranc~? 

All riqht. 'l'hen I brought up the subject of 
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J. H. Barnes - Direct 283 
1 insurance. 

2 Q Isn't it true that it was discussed in terms of 

3 theft insuranc~? 

4 A Whatever we discussed. I would say yes. 

5 Renter • s policy covers everything. 

6 Q Do you xecall Ms. :rau bringinq up ~ beinq the 

7 

8 A l can't recall that. 

9 Q Do you recall her telling you that the reason 

10 she was talking about insurance was that there had been a 

11 burglary at her apartmen:t? 

12 A I can•t remember that. 

13 Q You don• t. remember tha:t? Did Mr. Cook ever 

14 come to your house again after Thanka')iving? 

15 A No. 

16 Q Now, after December 27 1 the date of the fire in 

17 this particular matter, did Mr. Cook call yo~? 

18 A I think he c:a.lled me prior to that. 

19 Q I didD't ask you that, sir. Please answer ~ 

20 question. After the fire, did he call YO!J? 

21 A I'm sure he did. Be reported the loss. 

22 Q so your answer is that he did call you or you 

23 

24 A I don't remember, but I'm sure he did. He would. 

25 have called. 
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J. B. Barnes - Direct 284 

1 Q You received a report of the lass someho~? 

2 A Be brought that -- delivered this loss to me in 

3 person. 

4 Q All right, sir. Do you recall whether he phoned 

5 you or just came b)'? 

6 A Well 1 I can • t remember the phone call, but I do . 

7 lmow he c:ame by and bJ:ouqht the loss. 

8 . Q All right, air. In fact, were you supposed to 

9 issue the biDder aomet:ime after ~bauksgivinq of • 81 for 

11 A I can't recall 11:.. I issued it on the 2211d. 

12 I •m sure I did it at his request. 

13 Q Did you ever ask your wife to ask Ms. Pair for 

14 Mr. Cook's ~ess so you could issue the biDder in the first 

15 week of December of 198_1? 

16 A No, because I had Mr. Cook's card 1f I wanted to 

17 get him. He came by and we discussed it 1 and I think we even 

18 talked about automobile insurance, and I told hia I couldn't 

19 wr J.te him. 

20 Q May I see the card you're referrinq tp? 

21 A Bia business card2 

22 Q Which card are you referrinq to, str:? 

23 A ~is one. (Indicatinq) . 

24 Q This is the card that refers your recollection 

25 about his com.i.nq by and talking to yo~? 
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r-----------------------------------------------~ 

A 

Q 

A 

Q 

I think he left me that card when he came by. 

You think he d1~? Did he leave it with yo~? 

I printed it ~self. I'm sure it's his card~-

Did ha leave it in your file with you when he 

came ))y with the claim information or at some previous t~? 

6 A Prior to that - I'm pretty sure I •ve been in his 

7 presence three times. At a .imler, when he brought that card by 

8 and. wanted the policy, ana. when he brouqht the claim in. I 

9 believe tbat • s three times I • ve seen .Mr. cook. 

10 Q What was the day you say he came-by? 

11 A Well. I'm sure it was the 28th, because the loss 

12 was on the 27th, and he went to see Mr. John Booker, and he 

13 brings this in. I'm sura this is the leqal pad from the 

14 attorney's office that Mr. Booker helped him with the claim 

15 inf~mat~on. 

16 Q Okay. Did. you know Mr. Hooker was his attorney 

17 with .respect to the claim that Mr. Osmond had filed? 

18 

19 

20 

21 

22 

23 

24 

25 

A I-

Q Por ren~? 

A To tell you the truth I didn • t know who John 

Booker· was until a later date. 

Q All right, sir. Now, back to my question. 

What date, if you recall, was it that you say Mr. Cook came 

by your off ic~? 

A I issued the binder on the 22nd day of 
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J. B. Barnes - Direct 286 

1 December. Here's a copy of the letter, and I'm sure that had , 

2 to be the date I issued the binder and that's the date -- I'm 

3 just -- aDd that would more or less make sense that that was 

4 the date ne came back by. 

5 

6 

Q 

A 

That makes sense or that • s what happene~? 

I'm sw:e that's what happened. Best of rtrJ 

7 knowledge. 

8 . Q Oic:l you make any notes at all on the day that 

9 Mr. Cook was supposed to have come by your office prior to the 

10 fir~? 

11 A No. 

12 Q Do you recall testifying last 'l'hursda)'? 

13 A Made notes, you sai!i? 

14 Q Yes, sir. 

15 A No, sir. 

16 Q Do you recall testifying last Thursday? 

li A Yeah. 

18 Q Do you recall what your testimony was at that 

19 tim!J? 

20 A No, I do not. 

21 Q Do you recall statinq that Mr. -- that your 

22 
testimony was Mr. Cook had called you on the phon!3? 

23 

24 

25 

242 

A Well, I said he either called or came by. 

MR. ALLISON: I object. This is his witness 

he has called. 
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J. H. Barnes - Direct 28 
1 THE COURTa I sustain the objection, counsel. 

2 MR. BARNES: May we approach the bench, Your 

3 Bono~? 

4 (A side-bar conference was held by the Court 

5 with counsel for ))oth aides out of the hearing of the 

6 jury and the court reporter.) 

7 

8 BY MR. BARNES 1 

9 Q Hr. Barnes, what was your testimony last 

10 Thw:sday with respect to whether Mr. cook came to your office 

11 or made a telephone call to YO!l? 

12 A I can • t remember. I believe the young lady 

13 here,. the rec:arder, could read it back to you. 

14 Q Is it your testimony you don't remember what 

15 you testified t~? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I really can't. I can•t remember it. When I 

came here my wife was in the emergency room, and she was 

having terrible problems, and I don't even remember being 

here. 

All right, sir. Did you go to your office 

Fr J4ay morning? 

A I'm sure I did. 

MR. ALLISON: Judge, I object. I don't see the 

relevance of what he did Priday. 

MR. BARNES& I'll tie it in. 
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J. B. Barnes - Direct 288 

1 MR. ALLISON: Unless he ties it into something --: 

2 ~ COURTs The question is is it inadmissible, 

3 and the answer is no, it's not inadmissible, and I 

4 overrule the objection. 

5 

6 Bl D. BARNES a 

7 Q Did you qo to your office Frida)'? 

8 A I met you there. 

9 Q Dici you review your file at that time? 

10 A I didn't look at it. I gave it to you and let 

11 you look at it. I • ve cooperated with you.. Got there at 7: oo 

12 that morning so you could have the opportunity to review this 

13 folder. 

14 Q Okay. And we di!i? 

15 A The only thing I can say ia Mr. Cook came to m:y . 

16 house for dinner. I did write the policy. I issued a binder •. 

11 I issued the policy. I took his $56. The company paid the 

18 claim. I don't know wbat alae I can do for you. 

19 Q I'm not trying to make it difficult for you. 

20 Okay. You testified -- Did you testify previously that the 

21 policy had been sent to Mr. Coo~? 

22 A 

23 to Mr. Cook. 

24 
Q 

25 A 

244 

No, I did not. I said a binder had been sent 

Okay. Policy was never sent to Mr. Cook? 

No. 
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J. H. Barnes - Direct 289 
1 Q Because the policy was still in your file on 

3 A That's correct. 

4 Q And this is 1~? (Ind_icating) . 

5 A You notice the date is January 5th. Uh-huh. 

6 That • a the policy. 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

This is the polic1? 

Right. 

All right, sir. 

Mr. Cook had been paid off prior to that. 

I understand. No policy had been mailed to 

12 Hr. cook prior to December 27~? 

13 A Only the biDder. 

14 Q All right, sir. So if you testified the policy 

15 had been sent to him that would be incorrec~? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. ALLISON: He· stated he didn't testify to 

that, Judge. 

MR. BARNES a I • 11 withdraw the question. 

'rHE COOR1'1 I sustain the objection. 

BY MR. BARNES 1 

Q All right. I'll ask you to look at the policy 

aud tell the ladies and gentlemen of the jury what the 

coverages are you wrote for Mr. Cook. 

A Well, the coverage is a renter's policy. It's 
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J. B. Barnes - Direct 

for f8,000. It's an all-risk policy. It covers fire, theft, 

vandalism, aDd that's basically what an all-risk policy is. 

A 

Q 

A 

Q 

Does it cover --

Liability. 

- medical payment~? 

Medical payments. 

All right, sir. And was a special rider put on 

this . particular polic)'? 

A Not particularly, no. 

Q Would you tell the ladies and qeDtlemen of the 

11 jury if there was a special rider on that policy concerninq 

12 thaf:f:. 

13 A 1'he deductible 1a standard on all tenant 

14 policies. $250 theft deductible. 

15 Q On this policy, ian • t the deductible $1 00 and 

16 Dec:ames $~50 when you put the rider on i:f:? 

17 A OnJ.y for theft, and that 's normal. That's the 

18 only way we wxite a tenant policy. 

19 Q 

20 A 

21 Q 

22 

23 A 

24 Q 

25. 
A 

You increase the deductible for the theft parF? 

For the theft part. 

All riqkt, sir. Is there another rider on the 

Installment premium payments. Yes, sir. 

Yes, sir. 

It's compulsory by the state you put that on 
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I there. 

2 Q People are permitted to pay their policies in 

3 installments? 

4 A If ~ey so desire they can make two payments. 

5 Q But the particular policy for Mr. Cook was never 

6 mailed to him; is that r iqh~? 

7 A Never mailed. 

8 Q Do you recall any mention of an oriental ruq 

9 that Mr. Cook ha!1? 

10 A I believe you see that in the binder if you 

11 would like to look -

12 MR. ALLISON: Commonwealth would not object to 

13 putting that into evidence if you like. 

14 

15 BY MR. BARNES: 

16 Q All right. Would you identify this letter then 

17 please. 

18 Thank you. 

19 Did - Is this a letter or copy of a letter that. 

20 was sen:t:? 

21 

22 

23 

24 

25 

A Copy of a letter binder sent to Mr. cook at 

6501 Atlantic Avenue. I was informed that's where he lived. 

Q All right, sir. And you make reference in the 

latter to an oriental rug. 

A That he had discussed. 
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J. B. Barnes ~ Direct 292 

Q Okay. That rug never got covered, did 1~? 

A Never did because I never got an appraisal. 

Q Mr. cook never got around to having it covered? 

A ~at's correct. 

Q All right, sir. Because he didn't take the time: 

to get it appraised and get you the iDformatio~? 

MR. ALLISON 1 I object to counsel testifyinq. 

'mE COUR'l': Sustain the objection. 

MR. BARNES& All right, sir. 

I'd like to introduce that. as defense exhibit --· 

I ):)elieve it would be B, Your Honor. 

'l'BE COURT: Would you show this to the counsel 

far the Commonwealth. I don't l:Jelieve I saw you doing 

that. 

MR. BARNES ' Okay. 

(Shown to Mr • Allison) 

MR. BABNES: Your Honor, when I handed the 

letter to Mr. Barnes and I asked him to identify it, 

iD the lower right corner about two-thirds of the way 

down the paper be signed his name. It wasn't on there 

prior. It's just bis identification. 

THE COURT: All right. And this will be 

introduced as an exhibit, Defendant's Exhibit B. 

MR. ALLISON: It was never issued, but qo ahead .. 

It doesn't matter to me. 
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J. H. Barnes - Direct 293 

I (Marked by the Court as Defendant's Exhibit B) 

2 

3 BY HR. BARMBS 1 

4 Q One mora time. Was that the policy issued for 

s :u. cook? 
-

6 A Tha~•a c~rect. 

7 Q Okay. This policy remaiDecl in your file until 

9 A Tha~'s c:orrect. 

10 MR. BARNES& I move this as Defense Exhibit 

11 Nwaber, I believe, c. The letter c. Commonwealth has 

12 seen it. 

13 TBB COUR'l: It will be so JDAJ:ked as Defendant's 

14 

IS (Marked by the Court as DefaDdant' • Bxhihit C) 

16 KR. BARNES: ':hose are all the questions I have. 

17 

18 
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25 

Thank you, Hr. Barnes. 

BY Ma. ALLISON 1 

Q Mr. Barnes, accordinCJ to thia letter - it • s 

marked as Defendant's Exhibit B. Ia that it, Your Bon~? 

THE COURT: Yea. 
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J. a. Barnes -cross 

1 BY MR. ALLISON & 

2 Q That was issued on the 22ndJ is that correc~? 

3 A That's correct. 

4 Q Okay. At the defendant's request, is that 

5 

6 A I'm sw:a it's the only reason I would have done 

7 it. 

8 Q Yes, sir. And you stated this was sent to what 

9 addres~? 

10 A 6501 Atlantic Avenue. 

11 Q The defendant had not told you he had moved out 

12 of· that place as of that date, did h!!? 

13 A I don't know that he hasn't yet. 

14 Q All right, sir. Your name was on here I think. 

15 It was. 

16 A J. Hugh -

17 Q It was typed on her~? 

18 A Right. 

19 Q And you just siqned it down here for 

20 identification, is that righ~? 

21 

22 

23 

24 

25 
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A Right. 

Okay. Now, there • s DO doubt in your mind he 

had only been to your residence one time for dinner, is that 

correc~? 

A That's correct. 
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J. u. Barnes -Cross 

1 Q Okay. But the binder - You didn • t issue the 

2 binder until he requested it on the-22nd of December? 

3 A To my knowledge. 

4 Q Okay. How many days will you issue a binder for 

5 before it's cancelle~? 

6 A Normally ten days unless there's some -- you 

7 know, some circwnstances that you jUst can't control. 

8 Q Okay. And the ten days was up on January 2nd, 

9 and I show you Defendant's Exhibit A, and that's when it was 

10 paid, was it no:t? 

11 A Nell, he told me prior -- I think he testified 

12 be had ma~led me a check and then he called me and brouqht me 

13 that check by. I •m sure he had mailed 1t. 

14 Q ADd five days after the binder was issued at 

15 his request the fire occurred; is that correct? 

16 A The 27th of December. 

17 Q There was a discussion at your house during that 

18 diDDertims, but there was no binder requested at that time, 

19 ia that correc~? 

20 A Ne discussed insurance. Now, I can't remember 

21 all the details, and. l' m aw:e tbat if he wanted the bind~ I 

22 could have given it to him that niqht. I could have written 

23 it on the back of a business card. I can't recall, but I do 

24 

25 

know that the biDder was issued the 22nd. I don't know why 

I would have issued it unless he requested it. 
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J. a. Barnes - cross 296 

Q That's correct. 

I would have no further questions - further as 

to that particular point. 
. 

And this was the card he gave yo~? (Indicating) · 

A Yes. 

MR.. ALLISON: commonwealth would introduce. 

this iDt.o evidence, Your Honor. 

THE COURTa All ri9ht. Give me just a minute. 

This will be 31. 

(Marked by the Court as COJDmOnwealth' s Exhibit 

Hwabar 31.) 

THE COtJRT: All riqht. 'l'he business card has 

beaD marked. as an t\1Xhib1t, commonwealth • a ExhJ.bit 

NU!IIbu 31. 

BY MR. ALLISOM z 

0 All right. You had stated you had seen him 

three times, and that was at the dinner--

A That's as close as I can recall. Been over a 

yeu. 

Q All right. When were those three times you 

state!!? 

A At dinner at my house. I believe he stopped by ~ 

the office, and we talked about the policy; and then when he 

brought me the -- I think he left the check. I wasn't there 
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J. H. Barnes -Cross 

1 the day he brought the check I don't believe. I could have 

2 been, but I don't think I was; but he got the check to us in 

3 person. I had talked to him on the telephone. Then I saw him: 
. 

4 on the day of the loss -- when he brought it in the day after 

5 the loss. 

6 Q Okay. 

7 A I've had no prol)lema with Mr. Cook. All I did 

8 was issue him a binder, issue him a policy. He paid for it, 

9 and we paid him for his loss. I don't know what else I can do. 

10 Q Yes, sir. 

11 A I have copies of the checks where he's been 

12 pa~. I have copies of the cancellation. 

13 
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Q We have that 1D evidence. 

A All right. 

MR. ALLISON: I would have nothinq else of 

Mr. Barnes at this po.i.Dt, Judge. 

THE COURT: All right. Are we finished with 

MJ:. Barnes? 

MR. BARNES a Yea 1 sir. Thank you. 

THB COUR'l1 All J:ight. You may step down, and 

you are released. 

TBE WITNESS a Alii I released this t~? 

'rUE COURT a Yes 1 sir. 

Who would you have next 1 s~? 

MR. BARNESs Tracy Pair, Your Honor. 
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298 

THE COOR'l'a Counsel, let me see one of the 

exhibits I entered there. I don't have it 1n front of 

me. 

THE BAILIFF a Your Honor, I think she • s not 

been sworn. 

THE COURTa All right. 

(The witness was duly sworn.) 

-- --oeo---

TRACY FAIR, called as a witness on behalf of the 

defendant, having been first duly sworn, was examined and 

testified aa folloyss 

DIRECT EXAMXNATXON 

BY MR. BARNES : 

Q would you state your full name, please, for the 

jury. 

A Tracy Pair. 

Q Could you speak up just a little bit so that 

the jw:ors at the other end -

A Tracy Pair. 

Q And, Ms. Pair, what is your occupation or 

profesaiop? 
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1 A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

T. Fair - Direct 

I'm a teacher. 

Okay. Where do you teac~? 

Brandon Junior High School. 

How long have you taught ther!!? 

This 1s my fifth year. 

Okay. Do you know Mr. and Mrs. J. Hugh Barne~J? 

Very well. 

Bow lonq have you known the!Jl? 

Six or seven years. 

Okay. Did you have occasion to have dinner 

11 with them in the latter part of 1981 with Mr. Coo}'? 

12 A Yes, sir, I did. 

13 Q Oka~. Whez:e was that dimler he~? 

14 A At the Barnes's house. 

15 Q Okay. Do you know when it wa~? 

16 A Yes, sir. It was ThaDksgiving. 

17 Q All right. Why do you know -Why do you 

18 recall it was Thanksgivin9? 

19 A Well, there are several reasons. First of all, 

20 we haci two Thanksgiving dinner days. 

21 

22 

23 

24 

25 

Q Who is w~? 

A Mr. Cook and I did. 

Q Okay. 

A Second of all, the Barnes and I have always 

had Thanksgiving dinner together at ray home, and they didn't 
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'r. Fair - Direct 300 

I want me to be by myself on Thanksgiving, so they ·had me there. 

2 Q Okay. Sad you had Thanksqiving with them the 

3 previous Thanksgiving in 198~? 

4 A Yes, sir. 

5 Q Where was that dinner held? 

6 A That dinner was held at nry bome when I was 

7 married. 

8 Were you married in 1981 for Thanksgivin9? 

9 A Ho. 

10 Q Did you and Mr. Cook ever have dtnner at the 

11 Barnes's heme after that Thanksgiving nigh~? 

12 A No, sir. 

13 Q Was the subject of insurance brought up at the 

14 Thanksgiving dian~? 

15 

16 
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A Yes, sir. 

Q Okay. Do you recall who brought it u~? 

A I did. 

Q What was the reason for bringing it up? 

A After I left my husband ow: house was robbed~ 

and I lost a great deal of valuables, and I had just moved 

into a new townhouse with some other qirla, and I had asked. 

Mr. Barnas about getting renter's insurance. 

Q Okay. Was the subject of insurance discussed 

also by Mr. Cook that nigh:t? Do you recal}a? 

A I really can • t remember. I - Kr. Barnes told 
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'l'. Pair - Direct 

me that everybody should have renter's insurance 1 and I - we 

mentioned the fact that Mr. Cook also rented, and he said 

that it was good for everybody to have it. 

Q Was there ever an inquiry made of you by either 

Mr. Bcu:nes or Mrs. Barnes -

MR. ALLISOH: Judge, I object to that. 

MR. BARNES a Your Honor, I could see -

MR. ALLISON a That would be hearsay. 

Ma. BARNES I Your Honor 1 it would be - The 

hearsay is not for the truth of it, but the fact it 

was done. 

THE COUR'l': Ask your question and I • 11 -

MR. BARNES1 All riqht, sir. 

THE coua~: SoUDda lilce it • s qoinq to be a 

leading question anyway, so -

MR. BARNES: All right 1 sjz • I 1 m trying to 

phrase it so it won't be. 

19 BY LU. BARNES: 

20 Q Did there ever coma an occasion when you had to 

21 give Mr. COOk's address to either Mr. or Mrs. BarDe!J? 

22 A 

23 

24 A 

25 Q 

Yes, sil:. 

And to whom did you qive the address? 

I gave it to Mrs. Barnes. 

Olcay. D~ you r~ when that was dOn!=J? 
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T. Fair - Direct 02 

1 A 1 would say -- I remember because she was at 

2 school to see my play, and it was the first week of December 

3 last year. 

4 Q Did you volunteer to give it to her or did she 

5 ask you for 1:t? 

6 A She asked me. 

7 Q Did she tell you why she was askin9? 

8 A Because-

9 Q Withdraw that. That would be hearsay, Your 

10 Honor. I'm sorry. 

11 That's - Oh, did you see Mr. Cook during the 

12 lllODth of December? 

13 A Ye~ sir. 

14 Q Did you see him on December l2Jl!i? 

15 A Yes, sir. December 22nd evening, yes. 

16 Q What did you and Mr. Cook do that evenin9? 

17 A We went Christmas shopping to buy his mother a 

18 present, and then had dinner at my house. 
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Q Why do you remember that niqh~? 

A Because I flew home the next day for Christmas, 

and I hadn't been home for Chria'l:mas for a lonq time. 

Q 

A 

have. 

You-all did not have dinner with Mr. Barnes? . 
No. We had dinner at my house. 

MR. BARNES: All riqht, ma • am. That • s all I 
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T. Pair - Cross 303 

1 CROSS-EXAMINA1'ION 

2 

3 BY H.R. ALLISON 1 

4 Q So you weren't in town December 27, 1981J is 

5 that correc~? 

6 

7 
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A 

Q 

A 

Q 

A 

Q 

A 

No. l was in Nashville. 

What kind of car diCl Mr. Coole dx'i.~? 

N~? 

No. At that time. November, December. 

A greeD Volvo. 

Was there any - Was it a station waqo~? 

Ub-huh. Yes. 
\ 

MR. ALLISON: I would have nothing further of 

thia witness. 

THE COURT: All right. May she step down to be 

MR. BAlmES& Yes, sir. We have nothing further. 

'l'BE COURT: You may step down to be released. 

.MR. BABNES: Your Bonar, we have a matter we • d 

like to take up with the Court at this time. 

THE COOllTa All right. 

Members of the jury, would you be kind enouqh 

to step into your jury room, please. 

Before they do, bxin9 me that exhibit that I 

didn't see. 
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304 

(The jury was excused from the courtroom and 

the following took place out of the presence of the 

jury:) 

THE COUR'l: All right. Go ahead, sir. 

MR. BABNES: Your Honor, that would be the 

eviclence for the defendant. We renew our motions to 

strike. We suggest to the Com:t. that at this time the 

stedud by which the Court views the evidence is now 

different. I do not believe the Court must give the 

Commonwealth all the inferences at this stage since 

we ue coDCludad and are renewinCJ our motions to 

strike1 and I would again point to the evidence that 

f 
thez'a 1a no evidence of how this particular fire 

occurred or 1:hat it was of an J.Dcendiary nature.. That 

is, intentional. 

Our briefs cover that particular point. I 

would like to point out the Ramsey case did not deal 

with the question of sufficiency of evidence. I know 

the Court has read that case very carefully. I point 

to the other cases that we have cited in our brief 

also. I think the Cow:t only had before it in the 

Ramsey case the question of the hypothetical, and 

thuefora was not able to get to the question of 

sufficiency in that case, and I think the principle is 

well settled the Court does not decide questions not 
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before it or decide unnecessary issues, and since the 

question of the hypothetical decided the case, the 

fact the Supreme Court didn't go further and say the 

evidence was insufficient would not have been 1n 

accordance with their practice of not deciding things 

t.bat weren't before them. 

Also point out that iD felony cases, where the 

Court reverses felony cases, unless there is some 

conatJ.tutional point or some reason that the 

CODUICnwealth could never go forward again, they 

uniformly remand the cases because the Commonwealth 

may have more evidence than is before the Court, and 

the Colll:'t does not foreclose the commonwealth trom 

tzying people aqai:n where either through the lack of 

a witness or something· of that nature the Commonwealth 

may have more evidence the second time around. In 

misdemeanor cases they do reverse and dismiss, but in 

felony cases they always reverse and remand. 

I would suggest to the Court that the evidence 

here is totally devoid of proof beyond a reasonable 

doubt that this was an incendiary fire, and further, 

the evidence 1a totally void that Mr. Cook - even if 

the Commonwealth ha• proved a criminal agent in this 

case - was the criminal agent. The evidence is he 

was there between 8a00 and 8:15. The exhibits show 
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the fire was reported around 9:00, forty-five minutes 

later. Mr. cook, the evidence is, was at the Ramada 

lml at that time with Mr. Tholand. The fire 

investigator testified that this was not a slow 

developing fire. He testified it was fast, which I 

baJ.ieve precludes as a hypothesis the fire was set and 

let smoulder for forty-five minutes and then 

discovered, because his evidence was this was a quick 

fire. 

It was reported originally siqhted at 9:00. 

The fire people were called, or the fire department was 

called, at 9a18. They got there at 9:22. There is no 

evidence of wha was around that buildinq at. that time 

the fire started. 

The CODIIIIOnwealtb' s evidence is putting in 

Mr. cook • s statement he was there between 8: oo and 

8:15, took the key out of the door and put it under 

the mat. 'l'he key wasn•t under the mat when the fire 

department got there. The key was in the door • 

'fhere 's also evidence from Mr. Tho land that 

many people knew about that key beinq under the door 

and Mr. Doolin who was pretty well forced out by 

cutting off his heat or electricity knew about the key 

under the door because he lived there. 

Mr. Mazza whose guns it was the testimony were 
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missing knew the key was under there. There • s another 

principle here. One, presence at the scene of a crime 

- even if Mr. Cook was there while somebody set it, 

he • a not guilty, because mere presence at the scene is 

nat evidence. That's one. 

The other is where there are several 

poasib~t1as as to the criminal agent all of those 

JllU&t be excluded except the defendant beyond a 

reaacmable doubt before a convict.ion can be had. Now, 

at this stage of the evidence what do we have that the 

CDDIIIlOnwealth can say points the finger beyond a 

reasonable doubt -- and that's a doubt that is so small 

t.bac we don • t have any problem putting somebody 1n the 

penitentiary and takincz away their freedom. What. do 

we haY!!? 

There waa a fire. What else da we have? . 

Mr. Cook, the Commonwealth would argue, told the fire 

investiqator at their quick ten-minute meeting the 

next morninq at which the fire investigator did not 

taka any detailed notes - The fire investigator got 

OD hue. with no problem at all. No notes, and he 

testified Mr. Cook said he did not have insurance; and 

I asked him did he say he didn •t have insurance or 

dicin • t have an insurance policy, because the evidence 

is clear he never got a policy l:Mtfore the fire; and 
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the investigator said he d~'t write the questions 

down or the answers, but he's sure he said he didn't 

have insurance1 but he was in a hurry that day. He 

only had a few minutes to talk to Mr. Cook because he 

had to be somewhere else. 

*. Cook has told his version to Nationwide 

Insurance Company, and their agents testified they're 

not out any money and they've closed their files. He 

gave the same statement to the fire investigator. He 

volUDteered to go to the fire department to meet him. 

Not a single thing that he has done· would raise the 

inference of guil't feelings on his part. 

Be permitted a. recorded stat81118D.t to be made by 

Nationwide InsuraDCe· claim adjusters after he had 

alzeady :been paid on the claim. He had been paid on 

the claim approximate~y ten days before that, and an 

investigator from Nationwide called htm up and wanted 

to 'talk about it, and he agrees to the taped 

conversation on the phone at which time he tells the 

ageA1: he knew nothing about how the fire started. 

He told the aqent he was at the scene that 

night. Be went in there to get a bow tie. The same 

~ing he told the investigator from the fire 

Cleputment. Saw no smoke or fire when he left. Same 

thing he told .the fire investigator. 
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.-------------------------------------------~~ 
If the CQDIDIOnwealth can grab ahold of what I 

tbink they may feel is the two things bare -- One, he's. 

got iDsuance. Well, that can't he enough, otherwise 

evuyone who has insuance when they've got a claim is 

goiDg to be charged with arson. That's not enough. 

Wbat do they have left the~? T.bey'va qot perhaps an 

ugW~~eDt 'that he said he ClidD 't have insuance, but 

that. 18 weak at beat because the aqent or the 

U..uteaaat - l don't. believe he was that strong on 

whether be asked him whet.hu he had a polil::y or asked 

him whether ha had J.nauranc:e actually, but even 

aaaumtng - Even asanmt.ng that Cook 1n that quick 

tea-m.Date interview looked at the f:Jze J.Dvestiqator 

A~ enough. 

The c:uea are z-ap leta. SuspiciOn, probability, 

hypothecation, those aorta of thinqa, are not enough; 

aDd l believe at this stage the Co~t has to look at 

tllill as to whe'thu or not there is sufficient 

ev1denc:a that raaaoDable uyua of fact could conclude 

beyond a reasonable doubt. that there was an 

J.Deentionally set fire and that MJ:. Coole is ~a one 

who did it; aDd l suggest ~o the cow:ot that. the 

evidcmce 1s woefully short on both of those points, 

and the Supreme cow:t in the cases we have cited in 
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our briefs seem to have carved out -- because of the 

fact that arson cases are a bit special -- not only 

the presumption of innocence -- because we don't know 

that much about physics and chemistry and all those 

sorts of things • 

CartaiDly we don't Jcnow anything in this case 

because there were no samples t:aken of what was burnt. 

No samples taken to see if there is anything that was 

burned sitting on the sofa. It just isn't here; and 

I aak. the court not to put MJ:' • Cook through the 

torment of havinq to wait for the jury to co~ back in 

this case when the evidence is not sufficient. 

Our law doesn't require him to have to do that, 

aD4 it is this law that separates us from the - from 

what are the UDCivilizecl ways, at least in our 

uncivilized countries. I mean this man is presumed 

imlocent, and there is no evidence that rebuts that. 

That fire is presumed accidental, and there is no 

evidence that rebuts that. 

I urge the Court to strike both of those cases 

because that:•s the law. 

THE COURTr Mr. Allisap? 

MR. ALLXSON a Your Bonar, may it: please the 

Court. The defense forgets about all the facts and 

factors that led up to the burninq itself. Doesn't 
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want the Court to hear about all those items, 

iDc:luclinq Mr. Osmond. There•s a history of problems 

with the rent. The defendant as of the middle of 

December moved out without having paid his rent. The 

defense has stipulated that as of December 13th the 

defendant had already moved out. 

Yet, on Decembel: 171:h Mr. Osmond appears and 

there are boxes and other items that leads him to 

believe that tbe defendant is gettinq ready to skip. 

Be immediately goes down and obtains a distress 

warrant and attaches the property that's left in the 

apar'tment. 

At t:hat. point none of the fuxniture can be 

removed by MJ: •. Cook. so his furniture is sitt.inq there 

and he can•t touch· it. Be doesn't even have the 

money to pay his rent. Be doesn't have the money to 

do anythinq else, and it • s obvious that the defendant 

doesn't have the money to pay for the insurance policy 

UDtil January 2nd so that. he's able to collect. 

Five days after the claim" Number One, and ten 

days after the binder is issued. 'l'he defendant 

himself has VEPCO turned off, and then on the 22nd 

we have inaw:'ance issued. A binder is issued on the 

22nd of December, and the address on that letter is 

sent to 6501 Atlantic Avenue. 
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Mr. Barnes has already testified he couldn • t 

issue the binder of insurance if the defendant had 

already moved out on that date. He also would not --

as he stated, he would not have issued the binder if 

he found out there was already a distress warrant 

issued. If you can't issue the binder, there would be 

no insurance. 

The fire occurs thai: night, and who do we hear 

from that Digh:t? We hear from Claes Tholand, the 

J:'Oommate. He doesn't want to state a specific time 

the defendant left, but the defendant puts himself 

there somewhere between 81 00 and 8a15. It 1 s relatively 

close, and Claes Tholand ~0: he· .didn't return for 

farty-fiva minutes. 

Yet near the time of his return all of a 

sudden he hears fire engines, and they comment on it, 

and. they discuss it. At that point the defendant is 

sitting back at his place at the Ramada Inn. 

'!he fire department arrives. They see a couch 

that 1 s burning. AJ.l right. Fahrig said that. That • s 

what he saw burning, and that's what he put out. The 

arson or fire investigator, Lieutenant Wade, arrives, 

aDd what does he observ~? That the fire as he stated 

-- There are two types of fire. Either accidental or 

iDcendiary, which is deliberately set. 
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His investigation leads him to rule out all 

accidental causes, and what are they, and he went 

through them. He went through the receptacle. At 

that point he stated he didn 1 t know whether the 

electricity was on or off. We knew it was off because 

the defendant had requested it be turned off on 

December 22nd; and he found only exterior damage, 

which would mean there was no interior damage. He 

stated there were no cords or lamps. So he 1 s ruled 

out all the mechanical problems. 

He stated as to the weather there was no act of 

God, no electricity, no lightning or anything of that 

nature. He ruled out spontaneous combustion because 

that only occurs naturally, and he qave the example 

of hay, not man-made materials. 

He stated it was not a smoulderinq fire because 

that would take at least one and a half to two hours 

to go and the couch would have shown internal damage 

and the springs would have been melted which 

eliminates that. So it had to he the surface burning 

of the couch which exactly is what is consistent with 

what Lieutenant Fahrig stated happened when he saw 

the couch on fire. 

The burning had gone on about twenty minutes 

the experts stated. The defendant told Southerland, 
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cary Southerland, from Nationwide that there was no -

that he was not smoking in there. Said no, and then he 

said he didn't believe he was. Twice. 
. 

There was a pistol found and stereo speakers, 

and what happened approximately an hour and a half to · 

two hours later while the arson investigator is 

out.sid!l? He sees a green Volvo station wagon that 

looks suapic::Lous, so what does he clp? He runs the 

plate. Comes back reqisteJ:ed to somebody else that he· 

doesn • t know. Somebody in Richmond. So he doesn't 

think anything else about it. 

Ne see a key in the door 1 the defendant's key 

that waa under the mat that he stated he used, and 

there was no other one Wlder the mat. That was the 

one that was sitting in the door. 

On the next day the defendant has his list 

prepared ana presents that to Mr. Barnes. The loss. 

Five days after he obtains the binder and right around 

Chriatmaatime, obviously, two days after, and he 

states that he had gone there to qet a bow tie for his 

New Year'a Eve party. 

When Lieutenant Wade was asking his questions 

to the defendant, one question was do you have 

iDaurance. The answer was no, and he was conclusive 

as to that. He dicl not waver one bit. 

Donn, Graham ll Associates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

ELIZABETH CITY. NORTH CAROUNA 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

13 17 

18 

19 

20 

21 

22 

23 

24 

25 

It • s not important again ·how we remember. It • s 

how the jury remembers it and the facts that are before: 

them. The defendant stated to cary Southerland that 

he was inside that niqht, and what was he inside witp? 

A lighter. He struck the lighter because the 

electxicity had been turned off, and he proceeded to 

get his bow tie and left, and the inference is there, 

Judge, it's very simple. The defendant was in there 

with a lig-hter, aDd an his way ou-t he set. that couch 

on fire. 

All accidental probabilities have been 

eliminated. We have but himself there by his own 

stai:ements c.iw: inCJ the time of the fire. All of the 

times are consistent. We have put him there with his 

statements to Lieutenant Wade and to Mr. Southerland 

from Nationwide. 

The evidence at this point shows that he 

obtaiDad iDaurance five days, as the letter indicates, 

five days pz-ior to the insurance - Exc:u.se me. 

Obtained inaurance five days priOX" to the fire. He 

del.iberately misled Mr. Barnes in issuing the policy 

))ecause if the fact were known as Mr. Barnes indicated 

and testified he wouldn't have issued that binder. 

The defendant can't touch his furniture. It's 

worthless to him because he can • t pay the money at 
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that point to get it out. ':he only way his furniture 

is worth anything to him is if he has insurance on.. it, 

it burns, and he collects. 

The defendant's actions and the Commonwealth's 

evidence is consistent all the way through. As far 

as what the defense has put on, we•ve heard from the 

defense that MJ:. Barnes now remembers that the party 

that. was at his house was on November 2lnd or 

November, whenever Thanksqivinq was. That's the only 

thing that the defense has put on that's rebutted 

anythinq. The facts· are the same. 

'l'he Court decides matters of law. 'lhe jury 

deaides questiolis of fact. All that has been 

PJ:eaented have been facts, and it's up to the jury to 

decide the factual issues at hand. Was this fire 

deliberately set since Lieutenant Wade at this point 

has eliminated. all accidental probabilities, and was 

the defendant the one that did it; and his conduct 

all the way through this matter is consistent with 

his guilt, and we would therefore - the commonwealth 

woulc.\ ask that the motion be overruled at this point 

and the ultimate issue go to the jury for factual 

aatermdnation by them. 

MR. BARNES 1 Briefly in rebuttal. 

'rHB COORT a Mr. Barnes, let me suqgest - I 
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don't want you to outargue yourself at this stage of 

the proceeding. I have made up J1t!1 mind on the 

motion, and I wanted to - I rec:oqnize that the amount 

of evidence has been put on by the defense hasn't 

changed the basic evidence. It's changed one strong 

point. Maybe confirmed it in one strong point, and 

that was the date tha~ the discuss~on originally took 

place, and that, of course, has some bearing to be 

considered. 

I'm well familiar, and I assume that any judge 

cutainly sitting on the bench in Virginia should 

recognize the trauma that the defendant charqed with 

the m:ime goes through at -all s'taqes of the 

proceediDq. Havinq been a defense lawyer I 

respectfully state that when the counsel qets a case 

in which he more firmly believes his client is 

iDDocent because - the mare traumatic it is in that 

situation, and. if that were the -- the stronq point, 

and it's a - that considered with the presumption is 

something that I think I as the Court - and I think 

most judges I •ve met do consider it -- we don • t want 

to put the defendant through any defense or any 

position of havinq to come forward with any defense, 

if there is good reason for not doinc] so. 

Now, X asked Mr. Allison to argue the case. I 
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r---------------------------------------------~a_ 
was pretty well thinking the facts hadn't changed, but 

I wanted him to argue his points so that I can say to 

you there is two points of view in this thing as you 

well can see. You're able enough from what I've seen 

of you to recognize when there • s stronger points and 

waalc£ points, and you can feel the weight of those. 

I don • t want to - sometimes t:he Court seems to grab 

ahold of one case aDd cling to it as if it's the sole 

life raft, and that is not to say the other cases -

and I d~ not get a chance to. look up and read every 

aase you referred to, but I did read some of them. 

Many of them related to statements reqardinq 

codefendants. Certainly not all similar. It seemed 

t.o me gauged in time -- because some of yours went 

back to 87 Virginia, but gauged in time 200 Virginia 

was one of the later cases on arson. There aren•t 

that many in there. It involved no codefendant. It 

had an elaborate set of facts, and I agree with you 

when the Court is lookinq at cne thing --· and their 

central thrust was this was the wrong question to ask 

~ the expert, and but as I read to you their final 

statement was there was plenty here for the jury to 

act upon without havinq asked that question of the --

and seekinq the opinion of the expert; and what I 

was trying to show is that the parallel insofar as 
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the cases on all fours, one was never found, but the 

parallel of the c.ircumstances involved and no one else· 

present, some basis for doing it, that is motive if 

we're talking about that. 

Those were there sufficient enough for me to 

find a parallel here. As I indicated to you they 

didn • t say in that case - because in the - in the 

generalized law -- I guess we call it Hornbook law 

we find in Michie's one of the things we must find 

is that there was a fire that was started by -- I 

have forgotten the word again. 

MR. ALLISON : Incendiary. 

TBE COUR'l': Incendiary as opposed to 

accidental, and that's been bothering me right along, 

but in this case they never say this is what started 

it. They said these facts are not present. 

Eliminated some, and that still left the ultimate 

issue open and the Supreme Court says this is 

sufficient for the jury to decide. 

Now, basically what I was getting down to, I 

didn't want you to think I was relying totally on the 

Ramsey case, but of the ones I did get to research 

and read ~self and read what you have written, it 

seems the parallel was closer. That is, is:. the set of. 

facts sufficient to go to the jury. Well, here we 
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have a set of facta and the question is do· they qo to 

At this stage in the proceeding it's not for me 
. 

to say -- as you have in s~lar cases -- it's not 

far the Cow:t to say the defendant is preponderated. 

You find there has - he had sufficient evidence to 

put the questi.on before the jury. We're not in a 

civil procedure. We're in a criminal proceeding, and 

the question that the jw:y must decide, the guilt or 

tunoceDCe, must be beyond a reasonable doubt, and what 

do we explain that J.:i? 

That Cloesn' t mean beyond all doubt 1 but beyond 

a reasonable doubt, and we • re talkinq about the doubt 

iD the iDatructions of what the reasonable person 

would have in the judqment of his affairs. The 

answer is that as a matter of law the Court should 

strike 1t when there's no doubt. No question in my 

mind about that, but we have facta that are on both 

sides •. 

Now, putting a weight on those facts, puttinq 

a value on those facta 1s where the Court draws t:he 

line between what it is supposed to do and what the 

jury is to do, and if there is some basis for a jury 

t.o decide that he took out insurance on such and such 

a day and this is an indication of a motive, that --

Donn, Graham &. Associates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

ELIZABETH CITY. NORTH CAROLINA 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

21 

the weight and value they place upon that is for them 

to decide under all circumstances, not for the Court 

to say there is no basis. It's only when there isn't 

any basis that you find "that. 

So as I see it, the - respecting his rights 

not to he placed in a mora traumatic position of 

havinq the jury have to decide the issue - and that • s 

why I said I • d let Gary argue 1 because there is an 

ugument on the other side of this case, and the 

weight and the balance to be placed on those facts 

and whether there is - whether the defendant is 

responsible beyond a reasonable doubt 1 that • s their 

province 1 and it goes beyond the province of the 

cow:t to make that final determination if there are 

facts that can go both ways, and based on these 

matters we have discussed, I will overrule your 

motion. 

Note your exception. 

MR. BARNES: Yes 1 sir • 

'rBB COUR'f: I believe now -

MR. BARNES: Instructions. 

THE COURT: Take up instructions. I assume 

since the jury will. wonder what I'm doing, maybe we 

shoulcl bring them out and - let me just - It's now 

eleven -well, let's say 11:40. Instructions should 
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be not too difficult. We probably could finish by 

12a15, 12s30. Don't you th~? 

MR. ALLISON' Judge, excuse me. Do you intend 

to-

THE COURT: Unless it is different, I would qo 

with argument and then recess it for lunch. That 

would be ~q point, because if I'm correct, we should 

be finished instructions by 12:15 or 12:30, I think. 

If that be the case, then that's givinq you-all 

anothezo half how:. 

MR. BABNES1 Could we give the jury the option 

of getting them sandwiches brought in so they would 

not be out in the are!£? They could sbl:'t deliberating -­

TBB COOR'r& I respect your question, but we 

never had any way of - ~t' s the one thinq we 

haven • t ccmsidered, bring inq in sandwiches. I would 

rather .that we follow the procedure we use here, and 

we don't have any problem w~th recessing for lunch. 

Sometimes I leave and let them start deliberatinCJ 

before, and say I' 11 call you back in or you let me 

Jmow when you want. to go to lunch. 

MR. ALLISON: Maybe we should let them go now 

and be back at 1a 00 and they can deliberate :r: ight 

after. 

THE COURT: That • s a good suggestion. 

Donn, Graham ~ tlssociales 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH ANO ACCOMAC. VIRGINIA 

ELIZABETH CITY. NORTH CAROLINA 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
. ' 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

323 

11s4S. I could do that, and tell them to come 

MR. ALLISON a They 're doing something while 

we're doing something. 

THE COURT a And I could tell them to come back 

at wha:t? 1a35J? 

MR. BARNES& And if the Court would admonish 

them not to talk about the case. Maybe they shouldn't 

Jmow the evidence is over at thiS point. 

MR. ALLISON: It doesn't matter. 

MR. BARNESa If they think they've heard it all, 

the irresistible impulse is to start talkin<J about it. 

'ftiE COURT: You worry about things I don't. 

I want them thiDkinq Gout it, but I don't want them 

maki.DCJ any decisions. 

MR. BARNES& Or discussing it. 

THB COURT: All riqht. Bzoing them in. 

I'm goinq to suggest. they coma back at 1: lO to 

give you-all some time. 

(The jury was recalled to the courtroom, and 

the following occm:red in the presence o£ the juryz) 

THE COURTs Ladies aDd gentlemen of the jury, 

the evidence has now been presented to you, and the 

next procedural step to be taken at this time is for 

the Court to take up i.ta instructions and by take up 
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I mean to determine its iDsuuctions that. I will qive 

to you concerninq the law in thia case. Anticipating 

the time that that takes, anticipating that counsel 

t.he:eafter probaDly woulcl want to eat befoz:e they 

start into theu ugumant and you into your 

deliberations, we bave concluc!ad fxom a t.ime element 

1~ p~obably is best to zoaceaa you at this time for 

lunch and d.o what you want to do and have you return 

at 1a30. 

. I realize that • s roughly t.wo hours rather than 

ODe - or one hour and forty-five minutes, but we 

should be finished with iDatrw::-tioua and ready to go, 

ana you should be fiDJ.ahed witb lwu:h, recognizing we 

would be detm:miAiACJ them at the time you will be 

raceased fOJ: lwu:h. 

Now 1 having so stated 1 dw: 1nq this time - and 

I would. reiterate to you an additional instJ:uction, 

aDd 1 gave you - and I think I gave you this in the 

opaDiDg 1Datruc:tioDs to you, and that was that. you 

ahould decide no issue util all the evidence has been 

presented aDd until you had bad the f=ther 

iDaUuct.t.ons of the Cour-t: aDd the fiDal argument of 

counael. 

At t.bia time you've had all the evidence. 

You've not had the further legal iDStructiona of the 
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court oz the final argument of counsel. So you 

certainly have a right to think ot any of the evidence 

that you have heard from the witness stand, but I aak 

you to follow the court's instruction. Do not reach 

ADY decision until you have had the further 

i.Datructiona of the Court and the final argument of 

cOUDael. 

Upon yow: return from lunch, whenever that may 

be, please rei18Diber what I've stated and told you 

previously. Coae into the coutrooa to the front door. 

Go into yow: j~y room and remain there until we call 

you out for the further trial of the matter. 

Daring the cow:se of time that you're at lunch, 

do not -- do not discuss the caae amongst yourselves 

Dar with anyone, nor remain within the hearing of 

anyone discussing it. 

l don't think it's necessary to say this, but 

do not go by tbe scene of the alleged offense. 

Any questions before I recess you far lunc~? 

l should add that-. you don't have to leave. If 

you want to atay into - iD the jury room, if you 

brought your lunch or whatever the case may be, that • s 

your privilege. It's available to you. 

(The jury was excluded from the courtroom for 

~· luncheon recess.) . 
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THE COUR'l' a While they 're out, so I can be 

cio1Dg something proceduralwise, we seldom have the 

court reporter dur inq the argument, but you can make 

any objections and put those on the record after it's 

done. Is that all righ~? 

MR. BASNES a Yea, sir. That's fine. 

THE COURT a Suppose we stand in recess then. 

Mr. BaJ.liff, we're going to stand in recess. 

(The trial recessed at 11a47 a.m. At 1a32 p.m. 

the trial continued as follows:) 

MR. BARNES a Your Honor, as a precautionary 

matter, it's my understanding a conversation occurred 

between Lieutenant Wade and a juror during the recess. 

I'm tryillg not to speak so loud. It's my understandinq· 

a conversation took place between Lieutenant Wade and 

one of the jurors during the recess. I'd lik.a to 

voir dire Lieutenant Wade concerning that. 

THE COURT: BOW did that happep? 

HR. ALLISON: Lieutenant Wade was s.itting in 

" here and the juror approached him and asked him a 

question. He tried to ignore him. 

'l'BB COUR'l'a All right. Let • s bring him 

forward here. 

Swear Lieqtenant. Wade. 

(Tha witness was duly sworn.) 
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MR. BARNES: May I approach the witness so my 

voice won't carr~? 

State your name for the record, please. 

MR. WADEl Michael W. Wade. 

MR. BARNES a And are you the same Lieutenant 

Wade that's testified as a witness for the 

Commonwealth 1D tbia cas~? 

HR. WADB a Yes • 

MR. BARNES s And you • re chief investigating 

officer in this matt~? 

MR. WADE; Yes. 

MR. BARNESl During our recess break for lunch 

with the jury, did you have occasion to have any 

conversation with one of the juror~? 

MR. WADE: Yes, sir, I did. 

MR. BARNES: Did you have a conversation with 

more than one of the juror !J? 

table 

MR. WADBa No, sir. 

M.R. BARNES I Only one juror you talked to? 

MR. WADEl Yes, sir. 

MR. BARNES a Was that a male or femal~? 

MR. WADE: Male. 

MR. BARNES: And how did that occur? 

MR. WADE& I was sitting at the counsel's 

looking through one of the state code books, 
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r-----------------------------------------------~2a __ 
and myself and Lieutenant Fahrig, a member of the fire 

department were s:itting there, and he approached me and 

asked me if I knew a man by the name of Sam Cobb, a 

member of the Norfolk Fire Department, which I 

responded yes. 

HR. BARNES a Did you say anything else other 

than the word ye~? 

MR. WADE: Be asked me if I knew any other 

people associated with the Norfolk Fire Department, and 

l named one or two people, and that was the extent of 

the conversation. 

HR. BARNES: Was the fila of the Commonwealth 

open when you approached the tabl~? 

MR. WADEl No. 

MR. ALLISON : I bad the file. 

MR. BARNES: You hacl the fil~? 

Anything els~? 

MR. RUPEa No. 

MR. BARNES& That's all. 

Ma. ALLISON 1 Was the case discussed in any 

fczm or fashiop? 

MR. WADE: No. 

MR. ALLISON 1 Did he ask you any questions 

about the cas~? 

MR. WADEs No. 
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MR. ALLISON: ,Did you mention anything about the 

cas!!? 

MR. ALLISON: All right. I would have nothing 

further, Judge. 

MR. BARNES: Just one thinq. I wanted to put 

that on the record just 1D case. 

THE COURT: I don't blame you, and I guess I'm 

thinking about Lieutenant Hade, what does he do with 

himself to stay away from pe~pl!J? Put a hood over 

himself, I guess. I don • t think anybody • s violated 

anything, any restrictions the Court haa put on the 

parties, so I'll ask you to just step down and we' 11 

proceed with the case. 

MR. BARNES: • Your Honor, we reserve the r iqht at 

this time in the event the jury comes back adversely 

to voir dire that particular juror. 

TBB COURT& I have DO problem. 

MR. ALLIS0!4: In reference to that, what --

THE COURT: Let's just leave it rather than qet 

into it. 

All right. Now, bring in - Let me just say to 

counsel one thing. After arqument and before the jury 

goes to the jury room, and assuming that all of the 

twelve oriqinal are then physically and mentally in 

* * * 
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J:'OODl to deliberate on your verdict. 

Do you have any questions before we do s~? 

Hearing none, would you see tbe jury to the 

jury room. 

Ms. stuna, you 'IS1JAY be excused at this time. 

THE BAILin': Ma. StUZ'Dl has her coat 1D here. 

TBB COURTa AU right. Would you go in and 

get your coat, please. 

(At 2a52 p.m. the jury retired to the jury 

roam to consider ita Vez'dic:t. ) 

TBB COURT: Ms. Sturm, thank you very much. 

We always f 1nd it somewhat a poor duty to have to 

tell someone at the laat minute aftu they •ve sat 

through the thing that no longer ue they qoinq to be 

conaidm:ed, but it • s better t:.b.an telling you 

beforehancl when you know you're not lilcely to have 

the same interest in the matter. 

MS. S~RM: Sure. I understand that. 

'lBE COURT 1 But thirteen -- l guess that may 

have been on some of your lUnda, what was the 

thirteenth member for 1 but you were selected beh11'ld 

the ot.hm:s, and l say you wez:e selected when the 

othez's were not. so thank you for your service, and 

you may go. 

(Ms. sturm was excludecl from 1:he courtroom. ) 
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TBB COURTa All xight. Now, ladies and 

qentlemen, we have - The jury is out, and we are now 

-- Do you-all want to -- for your own benefit put on 

the rec:oJ:d what we discussed with respect to the 

excluaion of the alternate or stJ:iking of 1~7 

MR. BARHES1 Yes. I think in all candor we 

were relying on statements made by Lieutenant Wade 

that the case was not discussed and that was the full 

extent of t.lle comment. The Court offered to us the 

option of makillq that particular jurox the alternate 

and dismissing him, and we elected to keep the 

ali:ernate we bad chosen and go with the jury as it was 

impanelled. 

Ia that accw:a~? 

MR. ALLXSON a I think what we agreed to do was 

strike the original individual designated the 

alterDate-

THE COURT: If they had any objections to that 

parsonJ Right. We all understand what we're doinq. . 
So we'll stand in recess. 

(The tria~ recessed at 2&55 p.m. At 4a52 p.m. 

the trial continued as follows a) . 

'l'BE COURT I Ladies and gentlemen of the jury, 

have you reached a verdic~? 

'l'BE FOREMAN' We have, Your Honor. 
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THE COORT: All right, sir. Will you harken to 

the clerk. 

Mr. Clerk, will you -

THE CLEllKa Circuit. Court, City of Virginia 

Beach, term of Dec:ember, January, '82. Commonwealth 

of Virginia versus James B. Cook. 

We the jury find the accused guilty of arson 

of a dwelling house aDd fix his punishment at five 

years imprisonment. 

Signed a. J. Leydet. 

THE COURT: What is i:t? 

THE CLERK 1 Leydet. 

Similar 1Dd1c:tment against Commonwealth of 

Vil:qinia versus James B. Cook. 

We the juy -verdict. We the jury find the 

de.feDdaut qu.ilty of arson of personal property and 

fix his punishment at two years imprisonment. 

R. J. Leydet. 

Is this your verdic~? So say you al~? 

THE COURT: All riqht. Mr. Allison, do you 

have any requests for poUiDq the jUZ7? 

MR. ALLISON: No, sir, !'our Honor. 'l'he 

COmmonwealth -

MR. BARNES z We have one, Your Honor. 

THE COUR'l's Ladies and gentlemen of the jury, 
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.---------------------------------------------------~~--
OD the request for poll of the jury, the question that : 

is propounded to you, ladies and gentlemen, and 

iDcliviclually, ia this your .verdict. So when the clerk 

asks or calls on your particular name 1 your response 

should be yes, it is or no, it 1s not. 

You have to do that. 

'ftiB CLERKs William Kiqer.l, is this your 

vudic:t? 

MR. lUGEBLa Yea. 

THE COURT 1 Y0\1 1 ve got two verdicts there • 

THE CLERK& Well, read them twic~? 

TBB COURTs Right. Pick out the one you want 

1:0 start with. 

TBB CI.ERK: Is this your verdict. of guilty of 

uaon of peracmal propert;y? 

Mll. RIGERL: Yes. 

THE CLERK a And. the verdic::t of the accused 

guilty of arson of a dwelling house and fix his 

pUDiabment at five years imprisoDJDan~? Is this your 

verdict? 

MR. KIGEaL1 Yes. 

THE CLERK a Julian Lassiter, is this your 

vcdict that the accused is guilty of arson of 

personal property? 

MR. LASSI1'ER: Yes. 
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THE CLERKa And two years imprisonment, and 

the verdict of guilty of arson of a dwelling house and 

fix his punishment at five years imprisonmen:t? Is 

MR. LASSITER: Yea. 

TBE CLERK• Joan Lee, is this your verdic:t:? 

Guilty of arson of personal property and two years 

imprisonmen~? 

MS. LEBa Yes. 

THE CLE.RKa ADd guilty of arson of a dwelling 

house and fix his punishment at five years 

MS. LEBa Yes. 

'lBE CLERKs Rober't Leydet, is this your verdic~? 

'l'he accused quilty of arson of personal property and 

fix his punishment a't two year11? 

MR. LEYDET1 Yes, it is. 

THE CLERK: The verdict of accused guilty of 

arson of a ciwallinq house and affix his punishment at 

five year~? Is this your verdic:t.? 

MR. LEYDB'ra Yes, it is. 

THE CLERK: Car 1 McClees, Jr. , is this your 

verdic:t:? Guilty of arson of personal property and 

two years impriaoDmenJ:? 

MR. McCLEES s Yea, it 1a. 
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THE CLEBE: And the verdict of guilty of arson 

of a dwelling house and fix his punishment at five 

years imprisonmen~? 

MR. McCLEES: Yes, it is. 

THE CLEBK1 Mary Ann McGrath, is this your 

vudic~? Accusecl quilty of arson of personal property . 

aDd two yeU!J? 

MS. Mc:GRATB1 Yes, it is. 

THE CLERK a Ancl the verdict of guilty of arson 

of a dwelling house and fix his punishment at five 

years imprisonmen~? Is this your verdic:t? 

.MS. McGRATBa Yes, it is. 

THB CLBRK: Josette Keech, is this your 

verdJ.c~? Guilty of arson of personal property and 

fix his punishment at two years impriaonmen:t? 

MS. KEECBa Yes. 
'1'BE CLERK: And verdict of guilty of arson of 

a ciwellinq house and fix his punishment at five years 

impJ:'iaonmen~? Is this your verdic:t? 

MS. KEECH: Yes. 

THE CLBRKa Drema Morris, is this your verdic:t? 

Guilty of arson of personal property and two years 

imprisonmen~? 

MS. MORRIS: Yes, it is. 

'mB CLERKa And the v~dict of guilty of arson 
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of a dwelling bouse and fix his punishment at five 

years 1mpr1sonmen~? Is this your verdic:t? 

MS. MORRIS: Yes, it is. 

*.rBE CLBBKa Mary Morton, is this your verdic~? 

Accused guilty of arson of personal property and two 

MS. MORTON: Yes, it is. 

mE CLBBK a And gullty of axson of the dwelling 

house and fix his punisbment at five years 

MS. M.OR'lON : Yes 1 it is. 

'BE CLEBK a Mary Sawyer, is this yow: verdic:t? 

Accused guilty of arson of pusoul property and 

puniabmant of two years imp:risoamea~7 

MS. SAWYERt Yes. 

THE CLERKs ADd verdict guilty of arson of a 

dwellinq house and fix his punishment at five years 

Is this your verdic~? 

J.tS • SAWYER 1 Yes. 

'rBB CLElUt: Gloria Smith, iS this your verdic~?' 

The accused quilty of arson of personal property and . 

punishment at two years imprisonmen~? 

MS. SMXTH: Yes, it is. 

THE CLERK: And the accused guilty of arson of 

a dwelling house aDd fix his punishment at five years 

Donn, Graham &. Associates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH ANO ACCOMAC. \IIRGINIA 

ELIZABETH CITY. NORTH CAROLINA 

93 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

294 

imprisonmen:t? Is this your verdicJ:? 

MS. SMITH: Yes. 

TBB CLERK a So say you al}.? 

THE COURT& All names call~? 

HS • LEO'l'TA 1 No. 

TBB COURT 1 Your Da1118? -
MS. LBO'n'Az Joyce Leotta. 

TBB CLERK a D 1d I miss OD!J? 

MS. LBOftA: Joyce Leotta. 

'lHB CLERK: Oh, yeah. I guess I did. 

378 

Joyce Leotta, is this your verdic~? Guilty of 

arson of perscmal property and f 1x his punishment at 

two years imprisonmen~? 

MS. LBOftAI Yes, it is. 

'l'BE CLEBKa And verdict. guilty of arson of a 

dwelling house and fix the punishment at five years 

Is this your verdic:t? 

MS. LBOi"lA: Yes, it ia. 

~BE CLERI<a so say you al).? 

'l'BE COUR!r: Now, I want t:o just ask - it's 

duplicity 1 but. have all. your names been calla~? 

All riqht. Do any of you - Do you have 

anythinq further, or do you have any mot10Jl!l? 

MR. ALLISON: No, sir. 

'1'BB COtJR1': Thank you. 
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Ha. BARNES 1 No, Your BODO%' • 

'IBB COURT1 Ladies and CJeDtlemeu of the jury, 

that now concludes the work you ware called upon to do 
. 

for the public aDd the court in thia particular 

mat~. The cow:t will now 41scbarga you fzom any 

futheJ: duties ill t.bia cue, and MJ:. Bailiff, do you 

bave any furtllezt iDfonat~? 

TBB BA1LDT a We '11 call them aa we need them. 

'laB COURra Olcay. You•zoa now diam:Lase4. 

(1fha j=y was excluded f~om the cow:uocm.) 

':BE COU!f:J All rigb1:. MotiOD!J7 

MR. BARNBSa You: Boner, we move to set the 

tbe reaaoo we ugued OD om: matioa to suike. There 

was no eviCleDCe of an iDc:eDdiuy natua here, and no 

evidence that the defendant se~ the fire. 

On those motions and the reasoJUJ in our briefs, 

we move the Court to ae't the verdict. aside. 

~BE COURT 1 I 1 ll overrule your mctioA, and 

enter a judgment on the juzy's verdic:taJ but I will 

J:eaerve to myself to go ~oagh yo~ briafs again 

and study them. I can J:esolve tha~ just as easily 

at a later time as X can ~i;ht aow. 

Ma. BARNES a Would the Court like t:o set. a time 

for argument on tba~7 
~ ~ ~ 
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(T.ba court reporter was first duly sworn.) 

THE COURTs All riqht, qentlemen. Let me 

bring us up to date in the case. 

The case came on for trial iJ1,··.December. 'rhe 

case ~· tried ))y a jury. 'l'ha defendant was found 

CJUilty, and at that time two ahal:gea, .one of arson, 

punishment was fixed at fivr:years, and the second 

one accused -- rather guilty of the bw:ninq of 

personal property ~suant to the indictment in 

that matter, ancl punishment was two years. Thereafter, 

it was on motion of the Commonwealth presentence 

report requested. The report bas been filed with 

the Court by Mr. ~ia1:ie, Probation Officer, 

bears the date of the lOth of this month,. and I 

received a copy of it yesterday and have read the 

report. 

Mr. Alliaon, have you rec:ei ved a copy of the 

report? 

MR. ALLISOHa Yes, air, and I have read it. 

THE COURT a Ml:. Barnes, have you and Mr. Rupe 

received a copy of the report? 

MR. BARNES: Yes, we did • 

One other mat'ter, we had asked -- we had 

made motion to set aside the verdicts iD this case, 

and the Court indicated that he would read the briefs 

ELIZABETH C:"!"Y /'fORT"' CARC~IN~ 
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3 

that we had filed in the case. We would ask to 

arque the matter aqain today. 

THE COCRT: Yea, I did that, and I would 

advise you that I have read all the cases to which 

you have made reference. I think probably picked up 

a few points on aome of the law. Probably that 

would be the -- well, first of all, let me just find 

out for the purposes with respect to the report, 

would you be as far as - Do you have any desire 

to question the Probation Officer? 

MR. BARNES: Just on one o.r: two points, 

YOU% Honor. 

TBB COtlR'.rz So then, Mr. Christie, you remain. 

All .r:iqht. Do you wish to proceed with your 

a.%'91Dent at this time? 

MR. BARNES: Yes, sir. 

THE COtJR~: All riqht. 

MR. BARNES: As the Court I'm sure recalls at 

the conclusion of the Commonwealth • s case, we moved 

to strike the Commonwealth' a evidence on the qround 

that corpus delicti, the crime of arson had not been 

proved and that it had not been proved even assuminq 

that particular threshold point that the criminal 

aqency had not been proved for several reasons. 

The Court overruled that motion at that time. And ________________ ____;,_ ___________ . ________ _ 
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at the conclusion of the evidence that we put on in 

the case, we renewed it and renewed our motion by 

way of set aside the verdicts after the jury had 

returned. At the time we filed our motion to strike 

ai: the conclusion of the Ccmmonwealth• a case, we 

filed with· t!he .. :eourt a brief that ~etailed cases 

that. had been deci~ed by the Supreme ·court of 

Vi~inia conca~ninq arson. And I refer the Court 

·to the PJ:Yor case, which is on paqe 2 and discussed 

in some detail. In that particular ·case is a 

barn burninq, and the individual charged in that 

particular case had expressed a revenge motive prior 

to the aettinq of the fire, or prior to the fire. 

'l'here had been an argument between the defendant 

and the person who owned the barn. There seemed 

to be plenty of motive in the particular case. And 

the defendant in that case had even pledqed revenqe 

aqainst the person who owned the barn. 'rhe fire 

oc:cu:n:ed, and the ham was bumed and the defendant• s 

footprints ~ere traced from the barn to his residence 

the next mo:minq. A jury found in that case quil ty, 

but the Supreme Court stated that -- and I believe 

we made this point before -- that if the liberty of 

the citizen, however humble, is to be taken away 

upon such slender evidence and an infamous offense 

4 
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their duty in findinCJ toqet:her as a matter of law 

and aa expressed in so many of these cases by the 

Supreme Court -- maybe Mr. Barnes • testimony was 

wishy-washy aDd wobbly, and I Wc»uld have to concur 

with you he was, but, Wlfortunately, or fortunate, 

what he had to say didn't have a great deal to do 

with the case one way or the other because it really 

· 41dn • t qo to the pertinen1: part because we know that 

he did have insurance, thai: he did make application 

for it, that ·it did covu his personal property and 

that he recovered on it. And they are the 1:hinqs 

that are essential iD that it disected any basis 

for motive. 

I'm of the conclusion, havinq aqain listened 

carefully to both of you and havinq studied the matter, 

that the. jury decision should be upheld. So I 

ov~e your motion. 

MR• BADNBSa Please note our exception. 

'1'BE CO~: How, gentlemen, I think we qo·: 

to our next step, which would be the request of the 

hearing., aDd no one said any different. I assume 

that we are prepared to qo forward with the sentence 

Is that ®ttact? 

MR. ALLISORt Yes, sir. At this point, I 

~1uan. lira!mm ci ·1ssndates 
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would point to the court that a findinq was deferred 

at the time of the original ·.·hearinq for the defense 

1:o make its arqument on the lack of the sufficiency of· 

4 ~ the evidence. I would just point that out to the 
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Court that a finding of guilt is necessary at this 

point. 

'l'BB COmt'l': All right. The COUrt didn • t 

attention. 

Based on ove:rulinq your motion, the verdict 

of the jury -- I am upholdinq the verdict of the 

juzy in the two matters. 

Row, those of you that are qoinq to testify 

as witnesses in 'this case, will you stand for the 

purpose of beinq swom? Anyone that• s qoinq to 

testify. 

(The witnesses were called up and sworn.) 

'fBB COURT: Mr. Christie, will you take 

the stand, please, sir? 

(The witness complied.) 

TBB COtmTt Let me go over - Have you had a 

chance to go over it? 

HR. BARNES: We have received the report. 

Mr. Rupe has talked with Mr. Christie. We have 

reviewed the report with Mr. Cook,. and we are prepared 

* 
--------·-·-·--- ----· 
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Pages 39 - 45 including 
the pre-sentence report 
and argument as to the 
defendant's prior criminal 
record are delted. 
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atronq reluctance to do it because of the backqround 

records that I received on Mr. COok. But maybe I 

don 1 t CJi ve up hope. Maybe tha't.' s why they use t:he 

t:eDl a con man. Maybe he has conned ·me. Be has 

been poll te durinq the trial throuqh all t:he ataqea. 

Be has showed up when he is. supposed t:o have showed 

up. These are certainly somethinq 1:0 ~ear some 

consideration with i:he court, and so I'm now prepared 

1:o sentence you, Mr. Cook. 

MR. ALLISON: Your Honor, if the CoJ=onwea1th 

could just say one more thinq, that the defendant was 

qiven pzoobation previously, at whiCh time . the 

probation was violated and that was revoked also. 

I would just point 1:hat out to the Court. 

THE' COURT1 Yes. 

Mr. Cook, is there anythinq you would want 

to say to the Court before I sentence you? 

THE ACCUSED1 l didn't do it. I know I've 

been in a lot of trouble, but I dicln • t have any1:hinq 

to do with that fire. I'm thirty-five now, and I've 

tried to stay out of trouble since I went to jail. 

And I think I have done a pretty qood job of it. 

I know it 1 a bad. I guess it: 1 a because of some 

leniency, and I know I learned my lesson when I. went 

to prison the last time. I made - I mean I guess 

46 
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you can tall a little bit. about my hackqround and 

beinq put in incarceration. The last. time I went, 

I leamad. I haven't been in trouble since then. 

There was samethinq abouu an assault one niqht, 

but that was actually when I was helpinq -- I was 

guilty of it._. I was defendinq somebody thai: was 

in a restaurant, and I was· guilty. I ovustepped 

my boands. But after that iDcarcera'tion period in 

South C&J:olina·, Your Honor, I felt like I had learned 

my lesson. 

THE CO~s Mr. Cook, I appreciate ·your -

what you are saying, or you wouldn't be here today 

if I ·had anyt:hinq to do vi~ it. It came tlu:ouqh·· 

the la~l authorities brinqinq you before the 

court. You have had, to ma, not only a fair trial, 

you have had excellent representation throughout. 

THE ACCUSED: Yea, sir. 

'!BE COmtT: And by that, I think you are 

inaw:'ed of a fair trial. A jlUY of your peers has 

tried the case and found you guilty. Given to my 

discussion here earlier today of the legal aspects 

of it, the Court will sentence you on the ju%y' s 

reccmmenda1:ion of the felony and the findinq of 

five years in the state penitentiaxy, the Court will 

sentence you to five years in the state penitentiary • 

47 
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On the second offense, that of the burninc; of the 

personal property with intent to defraud, the 

juxy qave you 'two years penitentiary on that 

sentence. The Court wUl modify that sentence and 

allow that two years 1:0 run concurrently with the 

five previously imposed. 

MR. BARNES: Thank you, very much, Your Honor. 

Your Honor, at this staqe, would the co~ 

DOte our continuinq objec'tions to the Court' s 

z:ulinq concarninq the merits. I wcUld ask the Court 

to continua Mr. Cook on his present bond pendinq 

appeal. Be has requested that wa appeal concarninq 

the matter of quilt, ancl I would ask the Court to 

appoint us to represent him with respect: to the 

appeal. 

'mB COURT: All right. Mr. Barnes, I would 

say that based on wbat you have already presented 

to me in brief and argument, that a qood lawyer would 

appeal because there has been so many appeals on it 

and so many reversals. I commend you on that. 

I don't thiDk that the Court can allow the 

same bond to stand. I would want to hear -- it 

seems to me that ·now we are past that point and 

gotten to sentencinq that the bond should be 

increased. I hope that we can set one that would be 

* * * uunn. . Jtcs 
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Pages 49 - 53 including 
bond motions and Clerk :.. 
and reporter's certificates 
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: b~ B EXHIBit 

James · i. Cooke · 
. 6501 Atlantic Ave •. 
Virgini'R ~each, VA 2345! 

D1 ~r l-!r. Cooke: 

~JATIONWIDE 
INSURANCE 

e Nationwide Is on your sld$ 

J. Hugh 13arn~&s 

P.o. ?.ox 51SS 
virginia S9acn, VA ·23!&.55 
'~S~-6846 

~~em~er 22, 1991 

./ 

-This will· 3-erve as .a ~indqr on your renters· pol iey, until 
r·eceipt... of an ~pprais.al, fot' CO\~rage Of an oriental rug worth 
$8,000 .oo •. 

J!tU/pme 

ce: Mllt'.e Clark 

·, 

.• :: ~· ....... ... ·-..... 

\. ... ·, \ 
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NATIONWIDE MUTUAL INSURANCE COMPANY 
NATIONWIDE MUTUAL FIRE INSURANCE COMPANY· 

NATIONWIDE UFE INSURANCE COMPANY 
HOME OFFICE: c_OLt1!•41JliS. 1'1HIO 



THIS IS YOUR NATIONWIDE HOMEOWNERS POLICY 

Thank you 
for depending 

on Nationwide 
For answers to questions 

regarding this policy, or for 
immediate help on claims, 

call your Nationwide agent: 

J. HUGH BARNES 
General Insurance Agency 
P. 0. Box 5188 
Virginia Beach, Va. 23455 

PLTF DFFD C. EXHIBIT 

HOMEOWNERS 
Protecting your possessions against 

loss from Fire, Windstorm, Theft .and 

other perils ... plus claims arising from 

Legal Liability. 

--· _:.-:-·-· 

NATIONWIDE MUTUAL FIRE INSURANCE COMPANY 
(herein called this Company) 

HOME OFFICE • COLUMBUS, OHIO ..,._. __________ Non-Assessable_..:~ ___________________ _ 

In Consideration of the Provisions and Stipulations Herein or Added Hereto and of tho Premium Herein Specified (or specified in endonoment attached 
hore•o), this Company, for tho term shown herein from inception date shown herein (At Noon Standard Time) to expiration date shown herein (At Noon 
Standard Time) at location of property involved, to an amount not eaceedlng the amount(s) herein specified, does insure tho Insured named In the declarations 
herein and :egal representatives, to the eatent of the actual cash value of the property at the time of loss, but not eaceeding the amount which it would cost to 
repair or rep!ace the property with material of like kind and quality within a reasonable time after such loss, without allowance for any increased cost of repair 
or reconstruction by reason of any ordinance or law regulating construction or repair, and without compensation far loss resulting from interrvptiori of business or 
manufacture, nor in any event for more than the intere1t of the insured, against all DIRECT LOSS BY FIRE, LIGHTNING AND OTHER PERILS INSURED AGAINST IN 
THIS POLICY INCLUDING REMOVAL FROM PREMISES ENDANGERED BY THE PERILS INSURED AGAINST IN THIS POLICY, EXCEPT AS HEREINAFTER PROVIDED, to 
the property described herein while located or contai"ed as described in this policy, or pro rata for five days at each proper place to which any of the property 
shall necessarily be removed for preservation from the perils i"sured against in this policy, but not elsewhere. 

Assignment of this policy shall not be valid eacept with the written consent. of this Company. 
This policy is made and accepted subject to the foregoing provisions and stipulations ond those hereinafter stated, which are hereby made a p.ut of this policv. 

together with such other provisions, stipulations and agreements as may be added hereto, as provided in this policy. 312 
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SPECIAL CONDITIONS 

CONTINUOUS RENEWAL PLAN-

If the Declarations Indicate this is a Continuous ·Renewal policy, the following SPECIAL CONDITIONS are hereby made a part of this policy: 

CONTINUOUS RENEWAL: Subject to the consent of this Company, and subject to the premiums, rules and forms then in effect for this Company, this policy 
may be continued in force by payment of the required continuation premium for each successive policy term. Such continuation premium must be paid to 
the Company prior to the expiration of the then current policy term and if not so paid the policy shall terminate. 

·With respect to a mortgagee Cor trustee) decJared under this policy, this insurance will continue in force as to only the Interest of the mortgagee Cor 
trustee) for ten um days after written notice of termination to the mortgagee Cor trustee), and shall then terminate. 

All other terms and conditions of the policy remain unchanged. 

' 
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Page 5 
---------------AITACH FORM AND ENDORSEMENTS UF ANY) HERE----------------. . .. . . .. .. 

GENERAL CONDITIONS 
1 EXCLUSION OF LOSS BY GOVERNMENTAL ACTION: Under Section I as respects all 
p!rns Insured against hereunder (except the r.erlls of fire and lightning which are 
Otherwise provided for on page 4 of this policy , and under Section II, this policy shall 
not apply to loss, bodfiy injury or property damage caused directly or indirectly by: 

a. hostile or warlike action in time of peace or war, including action in hindering, 
combating ar defending against an actual, impending or expected attack, (1) by any 
government or sovereign power (de jure or de facto), or by any authority maintaining 
ar using military, naval or air forces; or (2) by military, naval or air forces; or (3) by 
an agent of any such government, fUJWer, authority or farces, it being understood 
that any discharge, explosion or use of any weapon of war employing nuclear fission 
or fusion shall be conclusively P.resumed to be such a hostile or warlike action by 
such government, power, authonty or forces; 
b. insurrection, rebellion, revolution, civil war, usurped power, or action taken by 
governmental authority in hindering, combating or defending against such an occur­
rence; seizure or destruction under quarantine or customs regulations, confiscation 
by order of any government or public authority; or risks of contraband or illegal 
transportation or trade. 

2. NUCWR CUUSE--SECnON 1-(Not Applfcable in New Yorkl: The word "fire" in 
this policy is not intended to and does not embrace nuclear reaction or nuclear radia­
tion or radioactive contamination, all whether controlled or uncontrolled, and loss by 
nuclear reaction or nuclear radiation or radioactive contamination is not Intended to 
be and fs not insured against by this policy, whether such loss be direct or indirect, 
prozimate or remote. or be in wtiole or in part caused by, contributed to, or aggravated 
by "fire" or any other perils insured against by this policy, however, subject to the 
foregoing and all provisions of this policy direct loss by .,fire" resulting from nuclear 
reaction cr nuclear radiation or radioactive contamination is insured against by this 
~~ . 

3. NUCWR EXCLUSION-SECTION 1-(Not Applicable in. New York): This policy does 
nat insure against loss by nuclear reaction or nuclear radiation or radioactive contami· 
natfan. all whether controlled or uncontrolled, or due to a~ act or condition incident 
to any of tbe foregoing, whether such loss be direct or indtrect, proximate or remote, 
• be 1ft whole or in ~art caused by, contributed to, or aggravated by any of the perils 
lasured apinst by ttus policy; and nuclear reaction or nuclear radiation or radioactive 
cantMiindion, aU whether controlled or uncontrolled, Is not "explosion" or "smoke". 
This clause appQes to all perils Insured against hereunder except the perils of fire and 
li&htninr. which are otherwise provided for in the Nuclear Clause contained above. 

4. NUCWR EXCLUSION--SEcnON II: This policy does not apply, under Coverage E­
Personal Uability, to bodily injury or property damage with respect to which any In­
sured under this policy is also an Insured under a nuclear energy liability policy issued 
br Nuclear £nergy Uahillty Insurance Association, Mutual Atomic Energy liability 
lfncferwriters or Nuclear Insurance Association of Canada, or would be an Insured under 
111'1 such polfcy but far its termination upon exhaustion of its limit of liability. 

S. IIODIFICAnON OF TERMS: 
L The provisions on page 4 of this policy relating to uninsurable and excepted :=· the exclusion of foss by theft and suspension of insurance are hereby 

b. The provisions on page 4 of this policy, other than those pertaining to waiver, 
~~~on, concealment and fraud and subrogation do not apply to Section II of 
Uus pohq. 
c. ThCoe provisions on page 4 of this policy relating to subrogation are not applicable 

Dam
to verage F- Medical Payments to Others and Supplementary Coverages­

age to Property of Others. 
d. The words .. fwe days" In the cancellation provision on page 4 of this policy are 
deleted and the words "ten days" are substituted therefor. 

. e. The terms of this policy which are in conflict with the statutes of the state 
wherein this policy is issued are hereby amended to conform to such statutes. 

&. APPORnONMENT- SECTION 1: 
a. Loss by fln or other perils nat provided for In 6 b. below: 

This Company shall not be liable for a greater proportion of any loss from any 
peril or perils included in this policy than: 

~1) the amount ~f Insurance under this policy bears to the whole amount of fire 
Insurance covermg the property, or which would have covered the property 
except for the existence of this insurance, whether collectible or not. and whether 
a
1 
r not such other fire ln$urance covers against the additional peril or perils 
nsured hereunder; nor 

(2) f~r a greater proportion of any loss than the amount hereby Insured bears to 
all.msurance, whether collectible or not, covering in any manner such loss or 
wh1ch would have covered such loss except for the existence of this insurance. 

b. Coyera&e C- Unscheduled Personal Property- Loss by theft or loss of un­
sc~edul~d personal property covered an an unspecified perf! basis: Insurance under 
th1s pohcy shall apply as excess insurance over any other valid and collectible insur­
ance which would apply in the absence of this policy. 
c. Deductible: When loss under this policy is subject to a deductible this Company 
shall not be ha~le for more than its share of such loss in excess of 'the deductible 
arnounLas provided In 6 a. or 6 b. above. 

7. APPORTIONMENT -SECTION II: 
a. Except as provided In 7 b. below if the Insured has other val_id .a.nd col~ectible 
insurance against a loss covered under Coverage E- Personal Llab1hty, th1s Com­
pany shall not be liable under this policy for a greater proportion of such loss than 
that stated in the applicable following provision: 

(1) Contribution by Equal Shares; . . 
If all of such other insurance includes a provision for contrtbutton by equal 
shares this Company shall not be liable for a sreater proportion of such 
loss than would be payable if each lnsorer contributes. an equ~l s.h~re until 
the share of each insurer equals the lowest appltcable hmit of habtllty under 
any one policy or the full amount of the loss is paid. With respect to any 
amount of loss not so paid the remaining insurers then continue to contribute 
equal shares of the remaining amount of loss until each such insurer has 
paid its limit in full or the full amount of the loss is paid. 

(2) Contribution by Umits; • . 
If any of such other insurance does not include a provision for contnbutron 
by equal shares, this Company shall not be liable for a greater proportion of 
such toss than the applicable limit of liability und~Jr this policy for such loss 
bears to the total applicable limit of liability of all valid and collectible 
insurance against such loss. 

b. With respect to bodily injury or property damage arising out of the ownership, 
maintenance, operation, use. loading or unloading of any motor vehicle, recreational 
motor vehicle or watercraft to which this policy applies, this insurance under Cov­
erage E- Personal Uability, shall be excess msurance over any other valid and 
collectible insurance available to the Insured. 

B. DEFINinONS: (Refer to Section II of the Form macfe a part of this policy for Addi· 
tianal Definitions). 
Wben used in this policy the following definitions apply: 

a. "Insured" means . 
(1) the Named Insured stated In the Declarations of this policy; 
(2) if residents of the Named Insured's household, his spouse, the relatives of 
either, and any other person under the age of twenty-one in the care of any 
Insured; and 
(3) under Coverage E- Personal liability and Coverage F- Medical Payments.· 
to Others: 

(a) with respect to animals or watercraft to which this Insurance app1ies, 
owned by any Insured, any person or organization legally responsible therefor, 
except a person or organization using or having custody or possession of any 
such animal or watercraft in the course of his business or without the per· 
mission of the owner; and 
(b) with respect to any vehicle to which this insurance applies, any employee 
of any Insured while engaged in the employment of the Insured. 

b. "insured premises" means 
(1) the residence premises described In the Declarations of this policy: and 
(2) Under Section II only; 

(a) any other residence premises specifically named In this policy; 
(b) any residence premises acquired by the Named Insured or his spouse 
during the term of this policy; • 
(c) any residence premises which are not owned by any Insured but where 
an Insured may be temporarily residing; 
(d) vacant land, other than farm land, owned by or rented to any Insured; and 
(e) individual or family cemetery plots or burial vaults. 

c. "residence premises" means 
(1) a one or two family dwelling building, appurtenant structures, grounds and 
private approaches thereto; or 
(2) that portion of any other building occupied as a residence; 
provided that such premises is used as a private residence by the Named In­
sured or his spouse but excluding any portion of the premises used for business 
purposes. 

d. "business" means 
(1) a trade. profession or occupation, including farming, and the use of any 
premises or portion of residence premises for any such purposes; and 
(2) the rental or holding for rental of the whole or any portion of the premises 
by any Insured; 
but business shall not include: 

(a) the occasional rental or holding for rental of the residence premises for 
dwelling purposes; 
(b) the rental or holding for rental of a portion of the residence premises for 
dwelling purposes unless for the accommodation of three or more roomers 
or boarders; 
(cl. the rental or holding for rental of a portion of the residence31 4· : for 
prtvate garage purposes; or 
(d) the rental or holding for rental of a portion of the resident. r· •. ses as 
an office, school or studio. 
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9. DEATH OF NAMED INSU~ED: In the event of death of the Named Insured, the defj. 
nition of "Insured" is mod1fled as follows: • 

a. the Named Insured shall mean: 
m the spouse if a resident of the household at the time of such death; and 
(2) the legal representative but only with respect to the premises and property 
of the deceased covered under this policy at the time of such death. 

b. Insured shall also include: 
m any member of the deceased's household who was covered under this policy 
at the time of such death, but only while a resident of the insured premises; and 
(2) with respect to the property of the Named Insured, the person having proper 

Page 6 
temporary custody thereof, but only until the appointment and qualification of 
the legal representative. 

10. LIBERALIZATION CLAUSE; If within 45 days prior to the inception of this policy 
or during the term hereof, this Company adopts any revision of the forms or endorse: 
ments IJ!ade part of. this policY. which would broaden coverage presently granted here­
under w1th~ut ad.ditlonal prem1um charge, such broadened coverage will automatically 
apply to this pohcy. 

11. POLICY TERM: This policy applies only to loss under Section I or bodily injury or 
property damage under Section II, which occurs duri11g the policy term. 

CONDITIONS APPLICABLE ONLY TO SECTION I 
1. PERMISSION GRANnD: 

a. for such use of the premises as is usual or incidental to a dwelling; 
b. for the premises to be vacant or unoccupied without limit of time, except as 
otherwise provided in this policy for certain specified perils; however, a building in 
the course of construction shall not be deemed vacant; 
c. for Named Insured to make alterations, additions and repairs, and to complete 
structures in course of construction; 
d. for Insured, in the event of loss hereunder, to make reasonable repairs, tem­
porary or permanent, provided such repairs are confined solely to the protection of 
the property from further damage and provided further that the Insured shall keep 
an accurate record of such repair expenditures. The cost of any such repairs directly 
attributable to damage by any peril insured against shall be included in determining 
the amount of loss hereunder. Nothing herein contained is intended to modify the 
policy requirements applicable in case loss occurs, and in particular the require­
ment that In case loss occurs the Insured shall protect the property from further 
damage. 

2. OTHER INSURANCE: Other insurance covering the described dwelling building 
(except insurance against perils not covered by this policy) is not permitted. 

3. CONTROL OF PROPERTY: This Insurance shall not be prejudiced by any act or neglect 
of any person, other than an Insured, when such act or neglect Is not within the control 
of any Insured. 

4. SUBROGATION: This insurance shall not be invalidated should the Named Insured 
waive in writing prior to a loss any or all right of recovery against any party for loss 
occurring to the property covered herein. 

5. NO BENEFlf TO BAILEE: This insurance shall not Inure directly or indirectly to the 
benefit of any carrier or other bailee for hire. 

8. PAJR AND SET CLAUSE: If there is loss of an article which Is part of a pair or set 
the measure of loss shall be a reasonable and fair proportion of the total value of the 
pair or set, giving consideration to the importance of said article, but such loss shall 
not be construed to mean total loss of the pair or set _. 

7. LOSS PAYABLE CLAUSE: Loss, If any, shall be adjusted with the Named Insured and 
shall be payable to him unless other payee is specifically named hereunder. 

CONDITIONS APPLICABLE ONLY TO SECTION II 
1. LIMITS QF LIABJUTY: 
Regardless of the number of: 

a. Insureds under this insurance; 
b. persons or ortanizatlons who sustain bodily injury or property damage; 
c. claims made or suits brought on account of bodily injury or property damage; 

this Company's liability Is llmiteCI as follows: 
.. (1) Coverage E-Personal Liability- The If mit of liability stated in the Dec· 

larations as applicable to "each occurrence" Is the total limit of the Company's 
liability under Coverage E- Personal Liability for all damages as the result of 
any one occurrence. 
(2) Coverage F-Medical Payments to Others- The limit of liability stated in 
the Declar3tions 8$ applicable to "each person" is the limit of the Company's 
liability under Coverage F-Medical Payments to Others for all medical ex­
panse for bodily injury to any one person as the result of any one accident; but 
subject to the above provision respecting "each person", the total liability of 
the Company under Coverage F- Medical Payments to Others for all medical 
expense for bodily injury to two or more .P.ersons as the result of any one 
accident shall not exceed the limit of liability stated in the Declarations as · 
applicable to "each accident". 

2. SEVERABILITY OF INSURANCE: The insurance afforded under Section II applies 
separately to each Insured against whom claim is made or suit is brought except with 
respect to this Company's limit of liability. 

3. INSURED'S DUTIES IN THE EVENT QF ACCIDENT, OCCURRENCE, CLAIM OR SUIT: 
a. Under Coverage E- Personal Liability and Coverage F- Medical Payments to 

Others: 
(1) In the event of an accident or occurrence, written notice containing par· 
ticulars sufficient to Identify the Insured and also reasonably obtainable Infor­
mation with respect to the time, place and circumstances thereof and the 
names and addresses of th~ injured and of avail~ble witnesses, shali be given 
by or for the Insured to th1s Company or any of •ts authorized agents as soon 
as practicable. 
(2) If claim is made or suit is brought against the Insured, the Insured shall 
immediately forward to this Company every demand, notice, summons or other 
process received by him or his representative. 
(3) The l11sured shall cooperate with this Company and, UP.on this Company's 
request. assist in making settlements, in the conduct of su1ts and in enforcing 
any right of contribution or indemnity against any person or organization who 
may be liable to the Insured because of bodily injury or property damage with 
respect to which insurance is afforded under this policy; and the Insured shall 

attend hearings and trials and assist in securing and giving evidence and ob· 
taining the attendance of witnesses. The Insured shall not, except at his own 
cost, voluntarily make any payment, assume any obligation or incur any expense 
other than for first aid to others at the time of accident 

b. Under Supplementary Coverages- Damage to Property of Others: When loss 
occurs, the Insured shall give written notice as soon as practicable to this Company 
or any of Its authorized agents and file sworn proof of loss with this Company Within 
sixty days after tbe occurrence of Joss. The Insured shall exhibit the damaged 
property, if within his control, and cooperate with this Company In all matters per· 
taining to the loss or claims with respect thereto. 

4. INJURED PARTY'S DUTY IN CASE OF ACCIDENT- UNDER COVERAGE F- MEDICAL 
PAYMENTS TO OTHERS: The injured party or someone on his behalf shall: 

a. give this Company written proof of claim, under oath if required, as soon as 
practicable; . 
b. execute authorizations enabllng this Company to obtain copies of medical reports 
and records, and the injured party shall submit to physical examination by a physician 
selected by this Company at such times and as often as this Company may rea· 
sonably require. 

5. PAYMENT OF CLAIM- COVERAGE F-MmiCAL PAYMENTS TO OTHERS: This Com· 
pany may pay the injured person or any person or organization rendering medical 
services and the payment shall reduce the amount payable hereunder for such injury. 
Payment hereunder shall not constitute an admission of any liability by any Insured 
or this Company. 

6. SUIT AGAINST THIS COMPANY: 
a. No suit or action shall lie against this Company, unless: 

(1) as a condition precedent thereto there has been full compliance with all of 
the provisions and stipulations of this policy, and 
(2) the amount of the Insured's obligation to pay has been finally determined: 

(a) by judgment against the Insured after actual trial; or 
(b) by written agreement of the Insured, the claimant and this Company. 

b. Any person or organization or the legal representative thereof who has secured 
such judgment or written agreement shall thereafter be entitled to recover under 
this policy to the extent of the insurance afforded under this policy. 

c. No person or organization shall have any right under this policy to join the 
Company as a party to any action against the Insured to determine the Insured's 
liability. This Company shall not be impleaded. · 

d. Bankruptcy or insolvency of the Insured or his estate shall not relieve this 
Company of its obligations under this policy. 

~-----------MUTUAL POLICY CONDITIONS------------.... 

This policy is issued by a Mutual Company, having special regulations, !.awfully applicable to its organization, membership, policies or contracts of 
insurance, of which the following shall apply to, and form a part of this policy. 

CONTINGENT LIABILITY.- This policy is non-assessable. 

MUTUALITY OF POLICY.- The Insured, by accepting this policy, becomes a member of this Company and shall be entitled to such divide~ds as may 
from time to time be declared by the Board of Directors. As a member of the Company, the Insured shall be entitled to one vote at all meetmgs of the 
members of the Company. Upon cancellation or other termination of this policy, the Insured shall cease to be a member. 

315 AT£ OF ANNUAL MEETING._ The annual meeti;g of the ;embers o~ the C~any shall be held at the Home Office of the Company at Columbus, Ohio, 
1n the first Thursday of April, at the hour of 9:30 A. M. 
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loss by perils insured against under GJ caused by ihe peril of windstorm D loss caused by other not Deductible S S 
Section 1 of tftis policy is subject to -~-~-t -----
a deductible. bceptions, if any: or hail I Cause No. 1) perils CCJause No. 2 J. applicable Cfause ~~ 
PIIMIUM 

BASIC POUCY Additional Premiums Total Prepaid Pr.niwn if paid At Payable. At each 
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P-remium for Schedufecl Personcl Property s s s s 
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Col The described dwelling is nat seasonal; Cbl no business pursuits are conducted on the described premises; Cd the descn"becc premises is the only premises where ......... 
Insured ~r spouse maintains a residence other than business or farm properties; CdJ lhe Insured has no fuR time resideMe employ..Csl; Cel the Insured hos no outboard molorfsJ . . .. .. . . . . . 
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1 Concealment, This entire policy shall be void if, whether 84 relating to the interests and obligations of such mortgageo m01 
2 fraud. before or after a loll, the insured has wil· 85 be added hereto by agreement in writing. 
3 fully concealed or misrepresented any ma· 86 Pro rata liability. This· Company shall not be liable for a great 
4 terial fod or circumstance concerning this insurance or the 87 er proportion at any lass than the amoun 
5 subject thereof, or the interest of the insured therein. or in case 88 hereby insured shall bear to the wholo insurance covering th• 
6 of any fraud or false swearing by the insured relating thereto. 89 property against the perU. involved, whether collectible or not 
7 Uninsurable This policy shall not cover accounts, bills, 90 Requirements In The insured shaU give immediate writter 
8 and currency, deeds, evidences of debt, money or 91 case loss o«un. notice to this Company of any Joss, proteCI 
9 excepted property. securities; nor, unloss specifically· nomod 92 . . the property from further damage, forthwitt 

10 hereon in writing, bullion or manuscripts. 93 separate tho damaged and undamaged personal property, pul 
11 Perils not This Company shall not be liable for lou by 94 it in the best possible order, furnish a complete inventory ol 
12 Included. fire or other perils insured against in this 95 th~ destroyed, damaged and ~ndomaged property, showing i11 
13 policy caused, directly or indiroctiy, bya (a) 96 detail quantities, costs, actual cash ·yaluo and the· amount of lost 
14 enemy attock by armed forces, including action token by mili· 97 claimed; and within sixty days after the lass, unless such time 
15 tory, naval or air forces in resisting an actual or on immediately 98 Is extended In writing by this Company, tho Insured shall 
16 i_!nponding enemy ottockr (b) invasion; (c) insurrection; (1:1) :• 99 render to this ~ompany. a proof of loss, signed on~ sworn to by 
17" rebellion; (e) revolution; (f) civil war; (g) usurped powefl (h) 100 the insured, stciirlg the knowledge and belief of the insured as to 
18 order of any civil authority except ads of dostrudion ct.~he t~me 101·:the foilowin.gi.tho'ti~o and origin af the_loss, the interest of the 
19 of and far tho purpose of preventing the spread of fire, provided 102 insured and of all others "in the property, the adum cash vcJua of 
20 that such fire ~id not originate from any of the perils exduded 103 ooch item thereof and tho amount of loss thereto, all encu• 
21 by this policy; (i) neglect of the insured to use all reasonable 104 broncos thereon, all other ·contrads of insurance, whether YO!id 
22 moons to save and preserve the property at and after a.Jou, or 105 or not, covering any af said property, any changos in the title, 
23 when the property is endangered by fire in noigh~oring prem- 106 use, occupation, location, possession or exposures of said· prop. 
24 iSOIJ m nor shall this Company be liable !or,loss .b~ ~heft., ,107 ertr sine. Jhe. i~suing ,.of _this policy, by whom and for what 
25 Other ln.Urance. Othe~ insQ;.ancit moy: ije_\ prohsbite6 or. the. 101 purpo ... • trriy buildi~g ·h~rein described and the seYifCII ports 
26 . : · · am9unt of insurance may bo limited by en• 109 thereof wore occupied at the time of loss and whether "or not it 
27 dorsemont cttacheCI liereto. . .C . . . 110 then stood on leased ground, and shall fumish a copy of all the 
28 Conditions suspending or restricting Insurance. Unl ... other- 111 descriptions and schedules in all poJicies end, if required, Yerified 
29 wise provldect· In writing added hereto this~ Company shall 112 "plans and specifications of any building, fixtures or machinoty· 
30 not be liable for loss occurring . . 113 destroyed or damaged. Tho insured, 01 often CIS may be reason-
31 (a) while tho ha&ard Is increased by any meoni .within .,J(~ ·c~n· 114 ably required, shell exhibit to any person designated by this 
32. trol or knowledge of the insuredJ or 115 Company all thot remains of any property herein described, and 
33 (b) while a described building, whether intended for occupancy 116 . submit to examinations under oath by any penon named by this 
34 by owner or tenant, Is vacant or unocc~pied beyond a period of 117 Company, and subscribe tho same, and/'cn often as may be 
35 sixty consecutive days, or .C ~ • 118 reasonably required; shall produce for..e~aminalion all books of 
36 (c) as a result of explosion or riot,· unless fire ~nsue, and 1" 119 account, bills, invoices and other ~chers, or certified copies· 
37 that event for loss by fire' ,only. -:· • 120 thereof if originals be lost, at such r'eosOi'lable time and place os 
38 Other perils Any other peril to be insured a~cuut. or s~b· 121 may be designated by this Company or its representative, and 
39 or subJects. joel of insurance to be covered 1" thiS pohcy 122 shall permit extracts and copies thereof to be made. 
40 shall be by end,-oment in writing hereon or 123 Appraisal. In coso the insured and this Company shall 
41 added hereto. I 124 fail to agree os to the aduol cosh value or 
42 Added pro•lslona. The extent of' the application of insurance 125 the amount of loss, then, on tho written demand of either, each 
43 under .this policy and of the contribution 1~ 126 shell soled· a competent and disinterested appraiser and notify 
44 bo made by this Company in case of loss, and any other pro- 127 the other of the appnriser selected within twenty days of such 
45 vision or agreement not inconsistent with tho provisions of this 128 · demand. Tho appraisers shell first seled a competent and dis-
46 policy. may be provided for i{' ~riling a_dde~ ·herot~.· but ... no P~ 129 ·Interested umpirer and foiltng. for ·fifteen dal'S to ogr- upon 
47 vision· may be waived except such as by the terms of th•s policy. 130 such umpire, then, .on request of tho ins~r4Cf. or tills Compan!', 
48 is subied to change. / •. ' .·, · • 131 such. umplre .shall be selectod·.by·a judge of a court of record •n 
49 Wal•er No permission· affecting this insurance ·shall 132 the state in which tho property cov:ered Is located. Tho ap· 
50 provisions. exist, or waiver of any provision be ~!id, 133 proi.On shall then appraise' the fosa, staling sepca~ately actual 
51 unless granted herein or expreuod In wr~tsng 134 cash value and loss to each ltom1 and, failing to agree. shall 
52 added hereto. No provision, stipulation or forfeiture shall bo 135 submit th~ir differences, anly, to the umpire. An award in writ• 
53 held to be waived by any requirement or proceeding on tho part 136 Jng, so itemized, of any tWo when flied with this Company shall 
54 of this Company relating to approlaal or to any examination 137 determine the amount of actual cash value·. and loss. Each 
55 provided for heroin. ~38 appraiser shall be paid by the party seledlng. him and the ~·· 
56 Cancellation Tltis policy shell be cancelled at any time .139 pensos of appraisal and umpire shaU be paid by the parties 
57 of policy. at the request of the insured, in which caso 140 equally. . . 
58 this Company shull, upon demand and sur· 141 Company's It shall be. optional ~ith this Company to 
59 render of this policy, refund the excess of. paid _premium. above 142 options. tako all, or any port, of the property at the 
60 the customary short rates for the expsred hmo. Th•s • ~ol· 143 . agreed or appraised value, and also to re-
61 icy may be cancelled at any time by this Company b! g•v•?g 144 pair rebuild or replace tho property dedroyod or damaged with 
62 10 the insured a five days' written notice of·· cancellation With 145 . oth~r· of like kind anti ~lity within. a reasonable time. an giv-
63 or without tender of the oacess of paid premium o~ve the pro 146. ing ·~oiico ~f .its}ntent.~~a_' ~~-_to do wit~in thirty doys .. after tha 
64 rata premium for the expired time, which excess, If. ?01 len• 147 receipt of iho' proof of ·f'cisi herein requ1red. 
65 dered, shall be refunded on demand. Notice of cancell~llon shall 148 Abandonment.. Tf\ere can be no abandonment to this Com. 
66 state that said excess premium .(if not tend~red) will be re- 149 · pony of any property. 
67 funded on demand. ' . 150 When loss The amount of lou for which this Compon~ 
68 Mortgagee If loss here~nder is made payable, in whole 151 payable. may be liable shell be payable sixty day1 
69 Interests and or in part, to a designoted mort~agee n?t 152 after proof of loss, as herein provided, i1 
70 · o~l~gatlona. named herein as the insured, such •nterost tn 153 received ~by this Company"·and ascertainment of the loss is madt 
71 this policy may be cancelled by giv~ng to such 154 either by. ·agreement between. the insured end this Company ex· 
7. 2 ' ·; · · mortgagee a ton days' w! ritten nohce of can· h fill 'th th" C f 155 prossed iri· writing or by · t o. ng WI IS ompcny o a~ 
73 . collation. . i;;: . ,. 156 award as herein provided. \ 
74 If the insured foils to render proof of loss such mort~ogee. ~r.o~ 157 Suit. No suit or action on this policy for the recOV• 
75 ~oti~e shall render proof of loss in the form here•n spec• •e 158 ery of any claim shall be sustainable in an, 
76 within' sixty (60) days thereafter and shall be subiect 10 tho dpro-f 159 of law or equity unless all the requirements of this polic, 

· · · · 1 d t' of payment an o court 77 v1s1ons hereof rclahng to appraeao on tme · . b'l•t 160 shall hove been complied with, and unless commenced withir 
. . . C h II I . that no ha • • Y ox• 78 br~ng•ng suit. If th1s ompany s a c a•m f 161 twelve months next after inception of tho loas. 

79 isted as to the mortgagor or owner, it shall, to the extenth 0 pa~· 162 Subrogation. This Company IIICIY r~quire from the insurec 
80 mont of loss to tho mortgagee, be subrogated to all 1 0 mo ,· 163 an. assignment of all rtght of recovery agains 
81 gagee"s rights o! recovery, but without impoi~in:, ::~·~:::~r; 164 any party for loss to the extent that payment therefor is mad• 
82 right to sue; or 11 may pay off the mortgage 0 • • 165 b h' C 
83 an assignment thereof and of tho mortgage. Other proviSions Y t 11 ompany. 

' · ·· · th" r h 11 t bo valid unless countersignecl 
IN WITNESS WHEREOF, this Company has execut_ed and attest~ these presen!s; but ts po tcy s a no 
by the duly authorized Agent of this Company at the agency herembefore mentioned. I 
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necklaces, bracelets, gems, precious and semi-precious stones, 
gold, platinum and furs including articles containing fur which 
represents Its principal value; 
(5) $500 in tbe aggregate on watercraft, including their trailers 
(whether licensed or noD, furnishings, equipment and outboard 
motors; or 

· (6) $500 on trailers, not otherwise provided for, whether licensed 
or not 

2. Lass Claase: (Not applicable fa Alabama and Soatb carolina) 
Loss hereunder shall not reduce tbe applicable llmlt of liability under 
this policy. 
3. Otber lasuraace: Otber insurance on the property covered 'here­
under (except Insurance against perils not covered by this policy) is not 
pepnitted. 

4. Unearned Premium Clause - (Applicable only In Alabama and South 
Carolina): If a loss is paid under this policy, the Named Insured shall be 
Indemnified for loss of the pro rata unearned premium on the amount 
of such loss payment; however, tbis Company may elect by written notice 
within 60 days after time of loss to reinstate this policy in the amount 
of such loss and, in consideration of such reinstatement, make no pay. 
ment to the Named Insured as otherwise provided by this clause. 
5. Occupancy Clause: It is a condition of this policy that if the described 
dwelling is associated with and in proximity to farming operations W 
the agricultural products produced on the land are incidental to the 
occupancy of tbe dwelling and are principally for home consumption, or 
(2) that the occupants of the dwelling and buildings appurtenant thereto 
are not engaged In the operation of the farm and said buildings are in 
addition to a complete set of farm buildings on the farm and are not 
exposed within 200 feet by any farm building. .. 

SECTION II 
----------~--------~--COVERAGES------------------------­

COVERAGE E - PERSONAL UABILITY 
This Company agrees to pay on behalf of the Insured all sums which 
the Insured shall become legally obligated to pay as damages because of 
bodily injury or property damage, to which this insurance applies, caused 
by an occurrence. This Company shall have the right and duty, at its own 
expense, to defend any suit against the· Insured seeking damages on 
account of such bodily injury or property damage, even if any of the alia. 
gations of the suit are groundless, false or fraudulent, but may make 
such investigation and settlement of any claim or suit as it deems ex· 
pedlent. This Company shall not be obligated to pay any claim or judg· 
ment or to defend any suit after the applicable limit of this Company's 
liability has been exhausted by payment of judgments or settlements. 

COVERAGE F- MEDICAL PAYMENTS TO OTHERS 
This Company agrees to pay all reasonable medical expenses, incurred 
within one year from the date of the accident, to or for each person who 
·sustains bodily injury to wbich this insurance applies caused by an 
accident, while such person is: . 

1. on an insured premises with the permission of any Insured; or 
2. elsewhere, if ·such bodily injury 

a. arises out of a condition In the insured premises or the ways 
immediately adjoining. 
b. is caused by the activities · of any Insured, or by a residence 
employee in the course of his employment by any Insured, 
c. is caused by an animal owned by or in the care of any Insured, or 
d. is sustained by any residence employee and arises out of and 
In the course of his employment by any Insured. 

--------------------~-----EXCLUSIONS------------------------
This pallcy does not apply: 
1. Under Coverage E - Personal Uabllity and Covera1e F - Medical 

Payments to Others: 
a. to bodily injury or property damage arising out of the ownership, 
maintenance, operation, use, loading or unloading of: 

(1) any aircraft; or · 
(2) any motor vehicle owned or operated by, or rented or loaned 
to any Insured; but this subdivision (2) does not apply to bodily 
injury or property damage occurring on the residence premises 
if the motor vehicle Is not subject to motor vehicle registration 
because it is used exclusively on the residence premises or kept 
in dead storage on the residence premises; or 
(3) any recreational motor vehicle owned by any Insured, If the 
bodily injury or property damage occurs away from the residence 
premises; but this subdivision (3) does not apply to golf carts 
while used for golfing purposes. 

This exclusion does not apply to bodily injury to any residence em­
ployee arising out of and In the course of his employment by any 
Insured except while such employee is engaged in the operation or 
maintenance of aircraft; 
b. to bodily injury or property damage arising out of the ownership, 
maintenance, operation, use, loading or unloading of any watercraft: 

(1) owned by or rented to any Insured if the watercraft has in­
board or inboard-outboard motor power of more than 50 horse. 
power or is a sailing vessel (with or without auxiliary power) 26 
feet or more in overall length; or 
l2l powered by any outboard motorts), singly or in combination of 
more th3n 25 total horsepower, If such outboard motor(s) is 
owne:l by any Insured at the inception of this policy and not 

. (OVER) 

endorsed hereon, unless the Insured reports in writing to this 
Company within 45 day-s after acquisition his intention to Insure 
the outboard motor or combination of outboard motors, owner· 
ship of which was acquired prior to the policy term. 

This exclusion does not apply to (a) bodily injury or property dam­
age occurring on the residence premises or (b) bodily Injury to any 
residence employee arising out of and in the course of his employ. 
ment by any Insured; · 
c. to bodily injury or property damage arising out of the rendering 
of or failing to render professional services; 
d. to bodily injury or property damage arising out of business pur­
suits of any Insured except activities therein which are ordinarily 
incident to non-business ·pursuits; 
e. to bodily Injury .or property damage arising out of any premises, 
other than an insured premises, owned, rented or controlled by any 
Insured; but this exclusion does not apply to bodily Injury to any 
residence employee arising out of and in the course of his employ­
ment by any Insured; 
f. to bodily injury or property damage which is either expected or 
intended from the standpoint of the Insured. 

2. Under Coverage E - Persaaal Uability 
a. to liability assumed by the Insured under any contract or agree­
ment not in writing or under any contract or agreement in connec­
tion with the Insured's business; 
b. to bodily injury to any person, including a residence employee, if 
the Insured has a policy providing workmen's compensation or 
occupational disease benefits for such bodily injury or if benefits 
for such bodily injury are in whole or in part either payable or re· 
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quired to be provided by the Insured under any workmen's com­
pensation or occupational disease law; 
c. to property damage to property owned by the Insured; 
d. to property damage to property occupied or used by the Insured 
or rented to or In the care, custody or control of the Insured or 
as to which the Insured is for any purpose exercising physical 
control; 
. e. to sickness, disease or death resulting therefrom of any resf. 
dence employee unless written claim is made or suit is brought 
therefor against the Insured within 36 months after the end of the 
policy term. 

3 .. Under Ccmrap F- Medical Payments to Others 

a. to bodily Injury to any person, including a residence employee, 
if any person or organization has a policy providing .workmen's 
compensation or occupational disease benefits for such bodily injury 
or if benefits for such bodily Injury zre In whole or in part either 
payable or required to be provided under any workmen's compensa. 
tion or occupational disease laW; 
b. to bodily injury to: 

(1) any Insured under parts (1) and (2) of the definition of 
"Insured", 
(2) any person, other than a residence employee, regularly resid­
ing on any part of the insured premises, or 
(3) any person while on the insured premises because a business 
is conducted or professional services are rendered thereon. 

---------SUPPLEMENTARY COVERAGES---------
1. Damage to Property of Otben: This Company will, at Its option,- either· tendered or deposited in court that part of the judgment which does 
pay for the actual cash value of property damaged or destroyed not exceed the limit of this Company's liability thereon; 
during the policy period by any Insured, or repair or replace such d. reasonable expenses incurred by the Insured at this Company's 
property with other propertY of- like· quality and kind, but in no request, Including actual loss of earnings (but not loss of other 
event shall this Company's limit of liability exceed $250 In any one income) not to exceed $25 per day because of his attendance at 
occurrence. hearings or trials at such request. 
This coverage does not apply to damage to or destruction of property: Any expen.ses incurred by this Company under this provision shall not 

a. caused intentionally by any Insured who has attained the age reduce the applicable limit of liability. 
~~ . . . 
b. owned by or rented to any Insured, any tenant of any Insured or 3. First Aid Expenses: In addition to this Company's limit of liability, 
any resident of Named Insured's household; this Company will pay expenses incurred by the Insured for first aid 
c. arising out of (1) any act or omission in connection with premises to others at the time of an accident, for bodily injury to which this 
(other than the insured premises) owned, rented or controlled by Insurance applies. 
any Insured, (2) business pursuits or professional services or (3) 4. Property· in Control of tbe Insured: Such insurance as is afforded 
the ownership, maintenance, operation, use, loading or unloading under Coverage E - Personal Uability, applies to property damage 

"' ~f any land motor vehicle, trailer or semi-trailer, farm machinery or to any Insured premises and to house furnishings therein if such 
eq~.:ipment, aircraft or watercraft; property damage arises out of fire, explosion, or smoke or smudge 
d. if insurance therefor is provided under Section 1 of this policy. caused by sudden, unusual and faulty operation of any heating or 

2. Personal Uablllty Claim Expenses: This Company will pay: cooking unit. &elusion 2.d. does not apply to this Supplementary 
a. all expenses incurred by this Company and all costs taxed against Coverage. . 
the Insured In any suit defended by this Company; 5.. Coastructfan of New Residence: Such Insurance as is afforded under 
b.. all premiums on appeal bonds required In any such suit, premiums Coverage E - Personal liability, applies to bomly injury and property 
on bonds to release attachments in any such suit for an amount damage arising out of any vacant land owned by or rented to any In-
not in excess of the applicable limit of liability of this policy, sured on which a one or two family dwelling is being constructed for 
and the cost of bail bands required of the Insured because of use by any Insured as a residence. Such insurance as is afforded under 
accident or traffic law violation arising aut of the tlse of any vehicle Coverage F - Medical Payments to Others, applies to bodily Injury 
to which this policy applies, not to exceed $250 per bail bond, but sustained by any person while on such vacant land with the permission 
this Company shall have no obligation to apply for or furnish any of any Insured. This coverage does not apply to bodily injury to any 
such bonds; employee, other than a residence employee, of any Insured arising out 
c. all interest on the entire amount of any judgment which accrues of and in the course of his employment by any Insured. Exclusion l.e. 
after entry of the judgment and before this Company has paid or does not apply to this Supplementary Coverage. 

----------ADDITIONAL DEFINITIONS---------­
The following definitions apply only to coverage afforded under Section II of this policy. 
1. "bodily injury": means bodily injury, sickness or disease, Including 
care, loss of services and death resulting therefrom. 
2. .. medical expenses": means expenses for necessary medical, surgical, 
r-ray, dental services, including prosthetic devices, ambulance, hospital, 
professional nursing and funeral services. 
3. "motor vehicle": means a land motor vehicle, trailer or semi·trailer 
designed for travel on public roads (including any machinery or ap· 
paratus attached thereto) but does not include, except while being 
towed by or carried on a motor vehicle, any of the following: utility, 
boat, camp or home trailer, recreational motor vehicle, crawler or 
fa1m type tractor, farm implement or, if not subject to motor vehicle 
registration, any equipment which is designed for use principally off 
public roads. 
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4. "property damage": means lnjurj to or destruction of tangible prop. 
erty, including loss of use thereof. 
5. "occurrence": means an accident, including injurious exposure to 
conditions, which results, during the policy term, in bodily injury or 
property damage. 
6. "recreational motor vehicle": means (1) a golf cart or snowmobile or 
(2) if not subject to motor vehicle registration, any other ·tand motor 
vehicle designed for recreational use off public roads. . 
7. "residence employee": means an employee of any Insured whose 
duties are In connection with the maintenance or use of the insured 
premises, including the performance of household or domestic services, 
or who performs elsewhere duties of a similar nature not in connection 
with any Insured's business. 
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HOMEOWNERS POLICY - CONTENTS BROAD FORM H0-4 
., SECTION• I · • (Ed. 5-72) 

"" -SW-
-----DESCRIPTION OF PROPERTY AND INTERESTS COVERED-----

COVERAGE C - UNSCHEDULED PERSONAL PROPERlY tomarily occupied exclusively by the Insured and occasionally rented 
This policy covers unscheduled personal property usual or incidental to others or property of the Insured in that portion of the described 
to the occupancy of the premises as a dwelling and owned or used by dwelling occupied by roomers or boarders; 
an lnsuredt while on the descn1Jed premises and, at the option of the 7. business property while away from the described premises; 
Named Insured, owned by others while on the portion of the premises 8. any device or Instrument for the recording, reproduction or record-
occupied exclusively by the Insured. . ing and reproduction of sound which may be operated by power from 
This coverage also· Includes such unscheduled personal property while the electrical system of a motor vehiclet or any tape. wire, record 
elsewhere than on the described premises, anywhere in the world: disc or other medium for use with any such device or Instrument 

1. owned or used by an Insured, or while any of said property is in or upon a motor vehicle; or 
2. at the option of the Named Insured, 9. property which is separately described and specifically insured 
· a. owned by a guest while in a residence occupied by an Insured; in whole or in part by this or any other Insurance. 

or COVERAGE D - ADDITIONAL LIVING EXPENSE 
b. owned by a residence employee while actually engaged In the If loss or damage by a peril Insured against under this policy to prop-
service of an Insured and while such property is in the physical erty covered hereunder or to the building containing such property 
custody of such residence employee or in a residence occupied by renders the premises untenantable, this policy covers the necessary 
an Insured; increase In living expense incurred by the Named Insured to continue 

3. but the llmlt of this Companyts liability for the unscheduled per- as nearly as practicable the normal standard of living of the Named 
sonal property away from the premises shall be an additional amount Insured's household for not exceeding the period of time required: 
of insurance equal to 10% of the amount specified for Coverage C, 1. to repair or replace such damaged or destroyed property as soon 
but in no event less than $1t000. as possible; or . · 

This coverage excludes: 2. for the Named Insured's household to become settled In per-
1. animals, birds or fishr manent quarters; whichever is less. · . 
2. motorized vehicles, except such vehicles pertaining to the service This coverage also includes the period of time, not exceeding two weeks, 
of the premises and not licensed for road use; while access to the premises Is prohibited by order of civil authorityt 
3. a[rcraft; as a direct result of damage to neighboring premises by a peril Insured 
4. property of roomers and boarders not related to the Insured; against · . 
5. property carried or held as samples or . for sale or for delivery The period described above shall not be limited by the expiration of 
after sale; this policy. 
6. property rented or held for rental to others by the Insured. except This coverage excludes expense due to cancellation of any lease. or any 
property containbd In that portion of the described premises cus- written or oral agreement. · 

---......;._-----.SUPPLEMENTARY COVERAGEs-·---------
Th& following supplementary coverages shall not increase the applicable 
limit of liability under this po6cy: · 
1. Automatic Removal: If, during the ·term of this policy, the Named 
Insured removes unscheduled personal property covered under Cover­
age C from the premises to another location within the Continental 
United States or the State of Hawaiit to be occupied as his principal 
residence, the limit of liability for Coverage C shall apply at each loca­
tion in the proportion that the value at each location bears to the total 
value of all such property covered under Coverage C. 
Property In transit shall be subject to the lfmit of liability for un­
scheduled personal property away from the premis~ • 
This coverage shall apply only for a period of 30 days from the date 
removal commences and shall then cease. 
2. Building Additions and Alterations - Applicable ontr if the Insured 
Is :.ot the owner of the premises. This policy covers under Coverage Ct 
building additions and alterations, defined as fixtures, alterationst In­
stallations or additions comprising a part of the described building, 
only when situated within that portion of the premises used exclusively 
by the Named Insured. and made or acquired at the expense of the 

Named Insured for an amount not exceeding 10% of the limit of liability 
applicable to Coverage C. - · 
3. Debris Remnal: This policy covers expenses incurred in the removal 
of all debris of the property covered hereundert occasioned by loss 
thereto for which coverage is afforded. 
4. Rra Departmeat Senlce Cbarpa This policy covers for an amount 
not exceeding $250 the Named Insured's liability, assumed by con­
tract or agreement for fire department charges where fire depart­
ment is called because of a fire In, on or exposing property insured 
hereundert while located on the premises described. This coverage 
does not cover Named lnsuredts liability, by contract or otherwise, to 
indemnify either a city, municipality or fire protection district, or any 
other person, firm or corporation against loss, claim or liability arising 
by reasons of the movement or functioning of fire apparatus or members 
of a fire department; or by reason of any accident arising out of the 
performance of services by any fire department. Coverage afforded 
under this clause applies only if the property is not located within the 
limits of the cityt municipality or fire protection district furnishing 
such fire department response. 

--------------------------------------IDEDUCTIBLE~---------------------------
Loss Deductible Clause: With respect to loss covered under this policy, This loss deductible clause shall not apply to Coverage D - Additional 
this Company shall be liable only when such loss in each occurrence living Expense or Fire Department Service Charge. 
exceeds $100 and then only for the amount of such excess. 

----------PERILS INSURED AGAINST . 
This policy insures against direct loss to the property covered by the not. unless the building containing the property C:overed shall ~rst 
following perils as defined and limited herein: sustain an actual damage to roof or walls bY. the direct force of wmd 

or hall and then this Company shall be liable for loss to the property 
1. fire or Ughtnin&. covered therein caused by rain, snow, sand or dust entering the build-
2. Removal, meaning direct loss by removal of the property covered ing through openings in the roof or walls made b1 direct action of 
hereunder from premises endangered by the perils insured against. wind or hail: or 
The applicable limit of liability, had the property not been removed, c. to watercraft (except rawbolts lftd c:.~MS • sn-hal ~ 
applies pro rata for 30 days at each proper place t~ which any of the their trai!ers. '!~shinp. -.ai:pmeat .... ~ ......... ..,. 
property shall necessarily be removed for preservation from or for re- property IS not 1DS1de fully enclosed baildiftP.. .. • 
pair of damages caused by the perils insured against. d. to the following prope~ unl~ fllbc1itJ ~ IS ~ b1 
3 Windstorm ar Hall excluding loss· endorsement hereon: W awnmgs tnduding thetr supports; ~ 
• a caused directly or indirectly· by frost or cold weather or Ice (3) seawall, property li~e and similar wallsi (4) greenh~ :nt 
(~ther than hail), snow or sleet. all whether driven by. wind or not; hourts~s,l slatht outhses, tre!hsesf ~~gopl::rit="; ~a~U:o~o:::•P;ers, 
b. caused by rain, snow, sand or dust, all whether dnven by wind or pe an, ng o e service 0 ' ' p 
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boathouses, bulkheads or other structures located over or partially 
over water and the property therein or thereon. 

4. Explosion. 
5. Rfot or Civil Commotion, including direct loss from pillage and 
looting occurring during and at the Immediate place of a riot or civil 
commotion. 
B. Aircraft, Including self-Propelled missiles and spacecraft 
7. Vehicles. · ·· . · · 
8. Sudden and accldeatal damap from smake, other than smoke from 
agricultural smudging or industrial operations. 
9. Vandalism ar MaUcfolll Mlscblef, meaning only the wilful and mali­
cious damage to or destruction of the property covered. 
10. ·Theft, meaning any act of stealing or attempt thereat, Including loss 
of property from a known place under circumstances when a probability 
of theft exists. 
Unscheduled personal property contained In any bank, trust or safe 
deposit company, publfc warehouse or occupied dwelling not owned or 
occupied by or rented to an Insured in which the property covered has 
been placed for sa~ekeeping shall be considered as being an the de. 
scribed premises. ··- · · · · 
Upon knowledge of· loss under this peril or of an occurrence which 
may give rise to a claim for such loss, the Insured shall give Immediate 
notfce to this Company or Its authorized agents and also to the pollee. 
a. General Theft Exclusions: · . · 
This policy does not apply to .loss:· 

W if committed by an Insured; 
(2) in or to a dwelling under construction or of materials or supplies 

. therefor until completed and occupied; 
(3) arising out of or resulting from the theft of any credit card or loss 
by forgery or alterations of any check; draft, promissory note, bill 
of exchange, or ASimilar written promise, order or direction to pay a 
sum certain in money; or 
(4) of a precious or semi-precious stone from its setting. 

b ... Theft Exclusions applicable while the described dwelling Is rented to 
others: 
This polfcy does not apply to loss from the described dwellfng while the 
portion of the descn"bed dwelling customarily occupied exclusively by an 
Insured is rented to others: 

(1) of money, bullfon. numismatic property or bank notes; 
(2) of securities, accounts, bills, deeds, evidences of debt, letters of 
credit, notes other than bank notes, passports, railroad and other 
tickets or stamps, Including philatelic property; 
(3) of jewelry, watches, necklaces, bracelets, gems, precious and semi· 
precious stones; artrcles of gold and platinum; or apy article of fur 
or :uticle containing fur which represents Its principal value; or 
t4) caused by a tenant, his employees or members of his household 
while renting the portion of the described dwelling customarily oc­
cupied exclusively by an Insured. 

----------ADDITIONAL 

c. Theft Exclusions applicable to property away from the described 
premises: 
This policy does not apply to loss away from the described premises of: 

(1) property while in any dwelling or premises thereof, owned, rented 
or occupied by an Insured, except while an Insured is temporarily 
residing therein; 
(2} property while unattended in or on any motor vehicle or trailer, 
other than a public conveyance, unless the loss is the result of 
forcible entry Into such vehicle while all doors, windows or other 
openings thereof are closed and locked, provided there are visible 
marks of forcible entry upon the exterior of such vehicle or the 
loss is the result of the theft of such vehicle which is not recovered 
within 30 days, but property shall not be considered unattended 
when the Insured is required to surrender the keys of such vehicle to 
a bailee; 
(3) property while unattended in or on private watercraft unless the 
loss is the direct rest:lt of forcible entry Into a securely locked co~& 
partment and provided there are visible marks of forcible entry upon 
the exterior of such compartment; 
(4) watercraft, their furnishings, equipment and outboard motors; or 
(5) trailers, whether licensed or not. 

11. Falling objects, but excluding loss to property within a building. 
unless the building containing the property covered shall first sustain 
an actual damage to the exterior of the roof or walls by the falling 
object. 
12. Wei&ht of lee, snow or sleet. but only with respect to property con­
tained in a building and then only if the weight of ice, snow or sleet 
results in physical damage to such building. . 
13. Collapse of bulldinp or any part thereof, but collapse does not 
include settling. cracking. shrinkage, bulging or expansion •.. 
14. Sudden and accidental tearing asunder, cracking, burning or bulginl 
of a steam or hot water heating system or of appliances for heatlnl 
water, but not Including loss caused by or resulting from freezing. 
15. Accidental discharge, leaka1e or overflow of water or steam from 
within a plumbing, heating or air conditioning system or from within a 
domestic appliance but excluding loss to the appliance from which the 
water or steam escapes. This peril does not include loss caused by or 
resulting from freezing. . . 
18. Freezfn1 of plumbing, heating and air calldltiortlng systems and 
domestic applfances, but excluding loss caused by or resulting from 
freezing whUe that portion of the building normally occupied by the 
Insured is vacant or unoccupied, unless the Insured shall have exercised 
due diligence with respect to maintaining heat In the building or unless 
the plumbing and heating systems and domestic appliances had been 
drained and the water supply shut off during such vacancy or un­
occupancy. 
17. Sadden and accidental Injury tram electrical currents artificially 
1enerated to electrical appliances, devices, fixtures and wiring, except 
tubes, transistors and similar electronic components. 

EXCLUSIONS----------
This policy does not Insure against loss: · going, all whether driven by wind or not; 
1. occasioned directly or indirectly by enforcement of any local or b. water which backs up through sewers or drains; or 
state ordinance or law regulating the construction, repair, or demoli· c. water below the surface of the ground fncludfng that which exerts 
tion of building(s) or structure(s) unless such liability is otherwise pressure on o~ flows, seeps or leaks through sidewalks, driveways, 
specifically assumed by endorsement hereon; foundations, walls, basement or other floors or through doors, windows 
2. caused by, resulting from, contributed to or aggravated by any earth or any other openings in such sidewalks, driveways, foundations, walls 
movement, including but not limited to earthquake, volcanic eruption, or floorsr 
landslide, mudflow, earth sinking, rising or shifting; unless foss by fire unless loss by fire or explosion ensues,. and this Company shall then 
or explosion ensues, and this company shall then be liable only for such be liable only for such ensuing loss, but these exclusions do not 
ens1.1ing loss, but this exclusion does not apply to loss by theft; apply to loss by theft; · 
3. caused by, resulting from, contributed to or aggravated by any of 4. caused by or resulting from power, heating or cooling failure, un· 
the following: less such failure results from physical damage to power, heating or 

a. flood, surface water, waves, tidal water or tidal wave, overflow cooling equipment situated on the premises, caused by a peril Insured 
of streams or other bodies of water, or spray from any of the fore- against 

----------ADDITIONAL CONDITIONS----------
1. Special Limits of Llabilfty on Certain Property: 

a. This Company shall be liable for loss to trees, shrubs, plants and 
lawns (except those grown for business purposes) only when the loss 
is caused by fire, lightning, explosion, riot, civil commotion, vandalism, 
malicious mischief, theft, aircraft, or vehicles not owned or operated 
by an occupant of the premises. This Company's liability for loss in 
any o:-~e occurrence under this provision shall not exceed in the aggre­
gate for all such property 10% of the limit of liability of Coverage C 
nor more than $250 on any one tree, shrub or plant, including expense 
incurred for removing debris thereof. .. • 
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b. Under Coverage C, this Company shall not be liable for loss in any 
one occurrence with respect to the following property for more than: 

(1) $100 in the aggregate on money, bullion, numismatic property 
and bank notes: 
(2) $500 in the aggregate on securities, accounts, bills, deeds, evi· 
dances of debt, letters of credit, notes other than bank notes, 
passports, railroad and other tickets or stamps, including philr~-~~A 
property; 
(3) $1,000 on manuscripts; 
(4) $5Q0 in the aggregate for loss by theft of jewelry, watches, 
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ADDITIONAL POLICY CONDITIONS 
MANDATORY ENDORSEMENT 

H0-245 SW 
(Ed. 3-79) 

It is agreed that the following pnwisions apply with respect to the insurance afforded under this policy. 

A. Undeir GENERAL CONDmONS 

8. Definftfons: Paragraph b. .. Insured premises" Is amended to read as follows: 

b. "insured premises" means 

(1) th& residence premises desaibed In the Declarations of this policy, and 

(2) Under Section II only: 

. (a) any other residence premises specifically named In this Parser. 
(b) an other premises and private approaches thereto for use of the Named Insured or his spouse In connection with the residence 

premises; ~ . . . - - ..• , -

(c) . any residence premises acquired by the Named Insured or his spouse during the term of this pcficy; 

(d) any premises which are net owned by any Insured but where an Insured may be temporarily residinG 

(e) ~nt land, other than farm land, owned by or rented to any Insured; and 

(f) fndMdual or family cemetery plots or burial vaults. 

8. Under PERILS INSURED AGAINST-form HG-1, tf0.2, H0-3, HG-4 or H~ onlr. 

c. 

Under the peril of Theft. the Exclusion appDcable to property away from the described premises Exclusion c. (1) is amended to read as faiJcws: 

This polk:y does not appty to loss away from the described premises of: 

(1) property while in anr dwellina or premiseS thereof. owned. rented 01 ~ b1•1nsured .._ while• hturedls ._..,. 
residin& ~herein; ~. property of a student who is an lnsuriCf is CIMf'8d .tiiiiiC aiWSidiiiCII..., "-,_.I._ Sl\dlnC 
has been at that residence at anr time cbin& the 45 dirt~ t111n .. -... . · · 

Undet WINDSTORM OR HAIL · 

Under Fonns HG-1, HG-2, H0-4 and HG-6 under Pen1s Insured Against, Peril 3, W"endstarrn or Hail subplrlwaph d. 
Under Form HG-3 under Additional Exduslons. Paragraph 7 
Under Form HG-5 under Adcfltional Exdusians. paragraph 8 
is deleted and replaced by the following: 

.. ' .. . ~. . 
.. -.• 

to the following property unless liability therefor Is assumed by endorsement hereon: (1) any overhead structure (lnducllng its supports and screening), 
whether attached to a building or not, whose roofllke cover is constructed principally of cloth, metal, fiberglass or plastic. which has been erected to provide 
protection from the elements for windows, doors, stoops, steps, walkways. patios, carports and other cf!ning and/or recreational areas; (2) fences; (3) 
seawall, property line and similar walls; ( 4) greenhouses. hothouses, slathouses. tremses. pergolas cabanas and outdoor equipment pertaining to the service 
of the premises: (5) wharves, docks. piers, boathouses, bulkheads or other structures located over or partially ever water and the property therein or thereon. 

D. Under ADDinONAL EXCLUSIONS 

The follcwing exclusion under Additional Exclusions: 

Fonns H0-1, H0-2, HG-4 and HG-6-&clusion I 
Form H0-3-Exclusion 4 
Form HG-5-Exdusion 6 

is hereby deleted and the following substituted: 

This policy does not insure against loss: 

occasioned directly or indirectly by enforcement of any ordinance or law regulating the construction, repair or demolition of buildlng(s) or structure(s) unless such 
liability is otherwise specifically assumed by endorsement hereon. However, this policy does cover the replacement of damaged glass. constituting a part of the 
building covered herein, with safety glazing material where required by any ordinance or law. 

The following exclusion under Additional Exclusions: 

Forms HG-1, HG-2, HG-4 and H0-6--Exclusion 4 
Fonn HG-3-Exdusion 6 
Fonn HG-5-Exclusion 7 

is hereby deleted and the following substituted: 
-----------____ ..._ __ .. _____ -------·- ···-· -----·-· ·--·----- ·----··--·---
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SPECIAl THEFT DEDUCTIBLE 
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<m VIRGINIA 
AMENDATORY ENDORSEMENT 

H0·281/IL 01 12 
(Ed. 07 79) 

The numbered line provisions of this policy are replaced by the following: • 
1 Concealment, This entire policy shall be void it. -vhethet 87 proportion of any lou than the amount 
z Fraud. before or after a loss, the insured has wit. 88 hereby insured shall bear to the whole insurance covering the 
3 fully concealed or misrepresented any ma- 89 property against the peril involved, whether collectible or not. 
4 terial fact or circums!3nce concernin~ this insu~ance ~r the 90 Requirements in The insured shall give immediate written 
5 subject thereof. or the 1nterest of the msured thereto, or tn case 91 case loss occurs. notice to this Company of any loss. protect 
& of any fraud or false swearing by the insured relating thereto. 92 the property from further damage, forthwith 
7 Uninsurable This policy shall not cover accounts, bills, 93 separate tile damaged and undamaged personal prope~ty. put 
a and currency, deeds, evidences of debt. money or 94 it in the best possible order, and furnish a complete mventory 
t ucepted propertr. securities; nor, unless specifically named 95 of the destroyed or damaged property setting forth for each item, 

10 hereon In writing, bullion or manuscripts. 96 or by category if itemization is not reasonably practicable, 
11 Penls not This Company shall not be liable for loss by 97 the amount of loss claimed. The company may, in addition, 
12 induded. fire or other perils insured against in this 98 require the insured to furnish a complete inventory of 
13 policy caused, directly or indirectly, by: (a) 99 the destroyed, damaged and undamaged property, showing i:t 
14 enemy attack by armed farces, . including action taken by mili- 100 detail quantities. costs. actual cash value and amount of ~oss 
15 tary, nml or asr forces in resisting an actual or an immediately 101 claimed: and within sixty days after the loss. unless such time 
16 impendina enemy attack; (b) invasion; (c) insurrection: (d) 102 Is extended in writing by thts Company, the insured shall render 
17 rebellion; (e) revolution; (f) civil war, (g) usurped power, (h) 103 to this Company a proof of loss, signed and sworn to by the 
18 order of aDJ civil authority except acts of destruction at the time 104 insured, stating the knowledge and belief of the insured as to 
19 of and for the purpose of preventing tile spread of fire, provided 105 the following: the time and origin of the loss, the interest of the 
20 that such fire did not origil.ate from any of the perils excluded 106 insured and of all others in tile property, the actual cash value of 
Z1 by this policy; (i) neglect of the insured to use all reasonable 107 each item thereof and the amount of loss thereto. all encum-
ZZ means to save and preserve tile property at and after a loss, or 108 brances thereon, all other contracts of insurance, whether valid 
23 when the property is endangered by. fire in neighboring prem- 109 or not, covering any of said property, any changes in the title, 
Z4 ises; · (j) nor shaU this Company be liable far foss by theft 110 use, occupation, location, possession or exposures of said prop. 
25 Other Insurance. Other insurance may be prohibited or the 111 erty since the issuing of this policy, by whom and for what 
Z6 amount of insurance may be limited by en- 112 purpose any building herein described and the several parts 
Z7 dorsement attached hereto. 113 thereof were occupied at the time of loss and whether or not it 
Z8 Conditions suspendin~ or restricting Insurance. Unless other- 114 then stocd on leased ground, and shall furnish a copy of all the 
29 wise provided in wnting added hereto this Company shall not 115 descriptions and schedules in all policies and, if required, verified 

· 30 be liable for loss occurring 116 plans and specifications of any building, fixtures or machinery 
31 (a) while the hazard is increased by any means within the con. 117 destroyed or damaged. The insured, as often as may be reason-
3Z trol or knowledge of the Insured; or 118 ably required, shall exhibit to any person designated by this 
33 (b) while a described building. whether intended for occupancy 119 Company all that remains of any property herein described, and 
34 by owner or tenant, is vacant or unoccupied beyond a period of 120 submit to examinations under oath by any person named by this 
35 sixty consecutive days; or 121 Company, and subscribe the same; and, as often as may be 
36 (c) as a result of explosion or riot, unless fire ensue, and in 122 reasonably required shall produce for examination all books of 
37 that event for loss by fire only. 123 account, bills, invoices and other vouchers, or certified copies 
38 Other perils Any otller peril to be insured against or sub- 124 thereof if originals be lost, at such reasonable time and place as 
39 or subjects. ject of insurance to be covered in this policy 125 may be designated by this Company or its representative, and 
.0 shall be "by endorsement in writing hereon or 126 shall permit extracts and copies thereof to be made. · 
•1 added hereto. 127 AIJ1IralsaL. In case· tile insured and this Company shall •z Added provisions. The extent of the application of insurance 128 fail to agree as to tile actual cash value or · 
43 under this policy and of the contribution to 129 the amount of loss. then, on the written demand of either, each 
44 be made by this Company in case of loss, and any other pro- 130 shall select a competent and disinterested appraiser and notify 
45 vision or agreement not mconsistent with the provisions of this 131 the other of the appraiser selected within twenty days of sud'l 
C6 policy, may be provided for in writing added hereto, but no pro- 13Z demand. The appraisers shall first select a competent and dis-
•7 vision may be waived except such. as by the terms of this policy 133 interested umpire; and failing for fifteen days to agree upon 
48 is subject to change. 134 such umpire, then, on request of the insured or this Company, 
49 Waiver No permission affecting this Insurance shall 135 such umpire shall be selected by a judge of a court of record in 
50 provisions. exist, or waiver of any provision be valid, 136 the state in which the property covered is located. The ap. 
51 · unless granted herein or expressed in writing 137 praisers shall then appraise tile loss, stating. separately actual 
SZ added hereto. No provision, stipulation or forfeiture shall be 138 cash value and loss to each item; and, failing to agree, shall 
53 held to be waived by any requirement or proceeding on the part 139 submit their differences, only, to the umpire. An award in writ-

. 54 of this Company relating to appraisal or to any examination 140 ing. so itemized, of any two when filed with this Company shall 
. 55 provided for herein. 141 determine tile amount of actual cash value and loss. Each 
56 cancellation This policy shall be cancelled at any time 142 appraiser shall be paid by the party selecting him and the ex-
57 of policy. at tile request of the insured, in which case 143 penses of appraisal and umpire shall be paid by the parties 
58 this Company shall, upon demand and sur- 144 equally; provided, however, if the written demand is made by this 
59 render of this policy, refund the excess of paid premium above 145 Company, then the insured shall be reimbursed by this Company for 
60 the customary short rates for the expired time. This pot. 146 the reasonable cost of the insured's appraiser and the insured's 
11 icy may be cancelled at any time by this Company ~ giving 147 portion of the cost of the umpire. 
6Z to the insured a five days' written notice of cancellation with 148 Compan(s It shall be optional with this Company to 
63 or without tender of the excess of paid premium above the pro 149 options. take al~ or any part, of the property at the 
64 rata premium for the expired time, which excess, if not ten· 150 agreed · or appraised value, and also to re-
65 cfered, shall be refunded on demand. Notice of cancellation shall 151 pair, rebuild or replace the property destroyed or damaged with 
66 state that said excess premium (if not tendered) will be re- 152 other of like kind and quality within a reasonable time. on gtv-
67 funded on demand. 153 ing notice of its intention so to do within thirty days after the 
68 Mortgagee If loss hereunder is made payable in whole 154 receipt of the proof of loss herein required. 
69 Interests and or in part. to a designated mort,agee not 155 Abandonment. There can be no abandonment to this Com-
70 obligations. named herein as the insured, sud'l lliterest in 156 pany of any property. 
71 this pcficy may be cancelled by giving to such 157 When loss The amount of loss for which this Company 
7Z mortgagee a ten days' written notica of can- 158 payable. may be liable shall be payable sixty d.1ys 
73 cellaticn. 159 after proof of loss, as herein prov~ded.- is 
74 If the insured fails to render proof of loss such mortJagee, upon 160 received by this Company and ascertainment of the loss IS made 
75 notice, shall render proof of loss in the form herem specified 161 either by agreement between the insured and this Company ex-
76 within sixty (60) days thereafter and shall be subject to the pro- 162 pressed in writing or by the filing with this Company oi an 
77 visions hereof relating to appraisal and time of payment and of 163 award as herein provided. 
78 bringing suit If this Company shall claim that no liability ex- 164 Suit. No suit or action on this policy ~or the . recov-
79 isted as to the mortgagor or owner, it shall, to the extent of pay- 165 ery of any clarm shall. be sustarnabl~ rn ~ny 
80 ment of loss to the mortgagee, be subrogated to all the mort- 166 court of law or equity unless all the requrrements of thrs rclr~ 
11 gagee's rights of recovery, but without impairing mortsagee's 167 shall have been complied with, and unless commenced wrthrn 
12 right to sue; or it may pay off the mortgage debt and require 168 two years next after inception of the loss. . . 
13 an assignment thereof and of the mortgage. Other provisions 169 Subrogation. This Company may requrre from the tllsured 
84 relating to the interests and obligations of such mortgagee may 170 an assignment of all right of recovery a,atnst 
85 be added hereto by agreement in writing. 111 any party for loss to the extent that payment therefor is made 
86 Pro rata liability. This Company shall not be liable for a greater 172 by this Company. 

l.n Witness Whereof. this Company has executed and attested these presents; but this policy shall not be valid unless countersigned by the duly authorized Agent 
of thtS Company at the agency herein before mentioned. 3 2 4 
HQ.281/IL 01 12 (Ed. 07 79) 
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WARRANTY ENDORSEMENT 
( For Form H0-4 only J 

It is warranted that the Insured ·Is not the owner-occupant of the described premises. 

6501 Atlantic Ave. 

"H0-156 
VIrginia 

(Ed.lG-68) 
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Virginia Beach, Virginia 23451 

.··'. 

H0-156 
VIrginia 
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NAT I 0 N WIDE MUTUAL ~I R·~ IN~ U RANCE C 0 M PAN Y 

INSTALLMENT PREMIUM PAYMENT ENDORSEMENT 

It is agreed that the term premium, annual premium on a continuous policy, or any annual premium installment may, at the 
election of the named Insured, be paid in installments under terms and conditions on me by the Company with the Department 
of Insurance. 

If the Insured elects the option provided by this endorsement, there shall be an additional installment premium loading of one dollar 
($1.00) for each such installment. · 

.•• ,,,. 1746-3·76 

NATIONWIDE MUTUAL FIRE INSURANCE COMPANY 
Columbus, Ohio 

~,Gk 
President 

PUASl A'n'ACH THIS EIDORIDIEIIT TO YOUR POLICY AS IT COaTITUTEI All III'ORTAMI' PART OF THE .CONTRACT • 

3?.6 
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LEASE 
Witts ~grtt~O::f ~tas;; Made this .jJ~~-70~··········· 
be~ecn • .'~-~'!''-· ..... # ..... ~ ............ -~. J~r· ...... . 
by • • • • • ............ ~ ...... , ............ ~ J':ti(fiC71essor, 
and •• : ••••••• -~. -~-~ .llf~·'· ............ ....... . 
(All ords herein referring to lessee to be taken to be be of such gender and number as tbe 
circumstances may require), hereinafter called tenant. ~ 
WITNESSET)I, _"!'hat}h~ lessor lets unto the t~~;ill that ce~ • . . ~. • • • . ';:,.. ; ••• t:;:f 
...... ~.~ .. 4..0./ .. ~~ .. :r--y ...... :?. .. .... 
. . . -l~r/.~. . / ............ 1/i. .. ~~:-!................ -~.fl.~.~-. 

"t Noj . CitY • Count.v ~ T Stde 

To be . sed as ~ . . . . . . • . ...••.•.•• ~ •.••..••••. and for no other purpose 

for the tenn of .. C: .. . . • .....• ·~· . . ...............•.........•.••••..•••..•• 
beginning on the .• ./.£... ..day of .•• .•..•. . .. Ti •• : •••••••••••••••••••• 19 .•• f..(....... _ 
and ending on the .•• ~{. •••..••. day of .••••.....• ~ .••••••••.••••• 19 .• f.. .. ?::. ... 
at MIDNI~, ay· th~nto the p~~ of the fu:st part, or their. Agents, the ll:rm tental, 

~~~~, .. :~:.~~-~~~~:E'~ .. ~.:~~ 
............. ~.~- · .... ~ .. ':?t!.~ ............ {.Y ..... .... . 
. . . . . . . . . . ~'di.;. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . P. ............ . 

without fonnal demand, during ~usiness hours, at the office of the said Agent. 

The ab~ve letting ·is on the following terms and conditions: 

FIRST.-The tenl\nt will without any previous demand therefore pay 1he rent at the time .nd In 1he rnanner above provided, 
and In c:aM of non·P-vmant of 1eld rant, or in c:eM the leased pramiMI lhell be deHrted or v.cated, or should tenant breac:h any 
condition of the leaM, lessor shall have 1h• right to enter me same at once either by forc:e or otherwiH, without being liable to 
eny prol8cutlon therefore, and to dlnrain for rent, and also to re-let the said premiMI as agent of tenant for any unexpired balance 
of the term and ,.c:alve 1tle ,.nt therefore. The tenant also egr .. s that all propertY on 1he Hid preml•• and for thlrt.v d-vs after 
removal lhall be liable to dl1treu for rent. and waivfl1tle benefit of ell laws exempting any.of his propert.y from levy and tale either 
on dl~u for nid rant or on Judament obulned In • suit 1tlerefore. 

SECOND.-lt Is fur1tler eareed. 1tlet If Mid rent In whole or in part shall at eny time be in arraers and unpaid, said lauor Of' 
egent m-v distrain or sue therefore; and If ~· tenant shell fail to c:omply with any of 1tle condition• of 1tlls lea•. or notice given 
under the terma hereof, 1tlen JailOr m-v at hil option re-enter upon the premiMI hereby rented wi1tlout further form of procasa of 
lew. and 1uch re .. ntrv shall, at the option of the lessor, constitute • termination of 1hil Ia .... No tYc:h termination of this le ... , 
however. nor rec:overina poueuion of the premiMS, shall deprive the owner of any other action or remedy egainst dle tenant for 
poiMIIion, for rent or for damages. 

THIRO.-Jf tenant shall braac:h any covenant or earument herein contained. on hia part to be kept end performed, said Jeuor 
end/or assignl may re-enter the demised premiHs and raposuu and enjoy dle same a1 of leuor'l former estate therein; but before 
any such re-entry thaU be made by owner or auigna by rea1on of any such default or breach, lessor shall notify tenant in writing 
Of said aafault or breact\ bald notice ta be delivered a1 hereinafter provided in paragraph twelve or Mrved on tenant by an offlc:art 
specifying 1tle default or breach and demandang that it be remedied; and U'le right of re-entrv shell not .ccrue unless tenant shall 
have felled to remedy the specified default or breech within ten days after receipt of said notice. 

FOURTH.-Tanant shall not without the written conMnt of the leuor flrn endorsed on this •••• uM or allow to be used the 
said premiHI for any purpo• o1tler than above mentioned. nor assign this •••• for U'le whole or any part of the term, nor under­
let the whole or any part of the said pramiMI, nor allow Mid premi•• or any pert thereof to be occupied by any other parson than 
tenant, his family and/or his amployus. Any lawful levy or ule or execution or o1her legal process, and also any assignment, 
or sale, in bankruptcy, or insolvency. or under .ny compulsory procedure lhall be deemed an auignmant within the meaning of 
this loaM. Any failure by leaor to insilt upon strlc:t oburvance on 1he part of tenant of any covenant in this paragraph c:ontelned, 
whether or not lessor shall have knowledge af the breac:h thereof, shall not be deemed a weiver of owner·s right at any time during 
the term hereof to insist

41
upon suc:h stric:t ObNrvanc:a during the remainder of the term. 

FIFTH.-The tllnant agrees to do at hil own expen•, suc:h Improvements, repairs, decorations, end upk"P to the preml ... 
during the term of this leaN a1 he desires far his convenience and comfort. to c:onform, at hi& own expenM. with such ordinances 
and regulations which now are or may ba hereafter put In effect by U'la CitY of Norfolk and/or Cit.v of Portsmouth and the Count.v 
of Norfolk and/or the CountY of Princeq Anne, with reference to the control of rats, vermin. inMctl and other pests a& m-v be 
provided by Ordinance. The tenant •II'"' to kMP the plumbing, •warege. heating and lighting fixtures in good order, end to keep 
the premiMI in sanitary condition. 
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SIXTH.-The t.nant agrees to permit the lessor or his qent to enter tha proper~ to make amargancy repalrt and It Is also 
undilntood at a part of this lea• that any repairs or alterations which may be meda by the lauor at tha raq~o~est or by permlulon 
of the tenant, during this le ... or any renewals or continuance of the same, are to ba construed as done by lessor only for the 
pre .. rvatlon or Improvement of the propany. No matt.r how oft.n, nor for what p~o~rpo .. they may be dona, they are not to be 
taken as indicating the existence of any agrHment Implied or otherwl .. , that It shall be thea duty of the lauor to do such things, 
nor any alnollar, nor other things In connection with the leo•d proper~. no matter how tong thlsleaM mey De continued, nor how 
often such thing~ mey erl ... 

SEVENTH.-Tenant will during tha term· kftep and at 1he expiration thereof deliver up .. ld pramiMI In as good order and 
condition as the .. me now are, reaaonabla waar and tear and damage by accident or flra alone excepted. Tenant shell not make 
any alterations or additions without leuor'a written conMnt, endorMd on this lea .. , end all alterations, additions or lmprovamanta 
made by either of tha partial thereto upon the premises, except moveable furniture PYt In at tha expen .. of tha c.nant, shall be 

, the propertY of thalauor end lhaJJ remain upon and be surrendered with the premiMs at the c.rminatlon of thisleaM. 

EIGHTH.-The tt~nant will not hold the leuor liable for any damage to his propercy. He agrees to assume all rllks of avery 
kind, whether relating to propercy or parson In connection with his occup.ncy of the leaMd premiMs, whether the same arl .. from 
defects latent or patent In connection with the building or other pans of the laeMd PNmiMI and whether or not the same waN 
known by the leuor at the time of making thia lea• end ware not dlaclo•d by me lauor at· that tlma, or at any ll.lbaaquant time, 

NINTH.-The tanMt agrHs that ha will not drive nails, flx screws, mar the wall, Injure or dlaflgure the said premiMa nor any part 
thereof In any way. nor allow tha same to ba done and that he will ba responsible for me breakage of ell glan In the said premfMI 
ind agrHs to replace ma same without Cleloy, regardlea of how ma aama was broken, and met he will repair .a1 damage to preml..i 
and or furnilhlnp wl1hout delay at hla own expense. 

TENTH.-Tenent covenants that ha will do end/or will permit to ba done no act which will lncraa• the flra hazard or•rata 
of fire Insurance on demlaed pramiMI, or any proparcy 1hereon; that ha will obey aU State and m~o~nlclpal l.ws and .,.gulatlona relating 
to fire hazards, fire pro,.ctlon and sanitation, and that he will commit no nuisance on the said damlaed praml .... 

ELEVENTH.-If, during the term the damiMd preml .. a shall be damaged by flra, they shall ba repal'fd by me leiiOr with all 
fasoneble diligence; end In ca• they shall ba 10 badly damaged that 1hey cannot ba•rapatred with 11.1ch diligence 10 to ba fl 

. or occ~o~pancy within mlrcy days from such damage, the rent shell ca ... from the date of the damage until th.y lh 11 ba " 
1 

t 
end tha tt~nancy lhall not ba terminated unlau such rapalnlhaU require more then 30 d 1 In which • so rape red, 
!~ :;::~~ ::1• ~··•· or :=1':nentt!.ell have the opdon of vacating tha preml••. provld~'atweys, thC:t .. mC:~~a~h:-!'~r:: 

• amagas eva n the Nll.llt of 1ha negligence, default, or wilful ac~ of the tenant or hla agents or employ .... 

iWELFTH.-A wrlu.n nodca of sixtY deya prior to the exprladon of me lea• thall ba required by either parcy to t.rmln' 
an annual rental. But In default of such notice mls •••• shall continua upon the same term• end conditions •• are herein contalr 
for a further pertod of one year end so on from year to year untlll t8rmlnated bY either percy hereto. Lnsor evran to relei 
Tenant from MY •unexpired balance of a term If Tenant 11 a member of the Armed Force• of 1ha United Statal and recae~o 
orders changing hl1 parmMent duty station to another stadon more man 'twentY·flva mil•• from Norfolk, provided, how.ver, v 
Tenant shall give wrltNrt nodca to Lnsor and said notice to vacate lt'lall be effective 30 dey1 thareef,.r, and such orders must 
exhibited to Leaor or Agent. If ma lnsor shell hll¥8 gfvan at least 60 days' notice In wrldng previous to 11\a expiration of said ter 
(or any axtanston or renewal thereof aa above), of hlalnt.ndon to change m. t8tml or condltlona of thlsla ... , and tenant shall h• 
over Into ano1har tllrm, he shall ba considered a tenant under 1he t.rms and condltlont mentioned In such no"~ for ano1har simi 
term, and until the Ia .. Ia again tllrmlnated y notice as harelrt above provided. · · 

THIRTEENTH.-The ~ ............ shall PW all charon lawfully ... lied or lmpoted during 11\~-~lc:l •rm upon t 
premlset for water, .waraga disposal argn (If any), telephone, electricity, heating fuel end ga. If Tenant Is to pay 1ha sar 
ha agrees to make such deposits a1 mw be required by the authoritlet furnlthlng same, end If all charon ere not 10 paid, the owr 
mw, If he 10 alecu; PW 11\e same, and the amount to paid lhall ba considered at additional rent of said praml~n and peyat 
forthwith. • 

. ·. FOURTEENTH.-The t.nant og,... tO allow me raaor or hfa repretentatfvn or prO-'actlve purdtaMr, at any reasonable ho' 
to enter the ~aid prernl•• for the purpoM of Inspecting the ume, for making any ,.,ain ~at,..., may daam naceaarv or dnlrab 
or for showing the premilal to any partln: end ...................................... next pre~ding the expiration of said term, will allow ,. 
usual nodce of "To.'Lat" to ba placed on the front walla or doorway• of said demised preml~n, and at any tlma during 1he ter 
alike notice of "For Sale", and remain thereon without hindrance or molaltlltlon. 

FIFTEENTH.-That to Mcure 1hi1 laaM ten.nt repre•nta 1hat ha Is of good moral character and not engaged In any lilac 
or Immoral buslnea, the untr~o~th of which shall ba groundl for terminating thll lea•, a shall also engagi"gin or perminlng ar 
unlawful buslnen whatever on said premiML 

SIXTEENTH.-Theleaor covenants for the •nant'a quiet enjoyment of the preml•• for the term. 

SEVENTEENTH.-The tenant hereby agren to conform with 1ha Ordinance• of me CitY or County wherein propertY lalocat• 
as 1hey relate to the disposal of garbage and tralh a may are preMndy constituted or •• they mey be here•fter amend~ and t. 
tan ant aaumn full rasponslbiii1Y for failure tO conform and 1he tt~nant covenants mat ha will, during the term hereof, comply wi 
all federal, atata end local lawl and ordinances relating to the demised pram; .... 

EIGHTEENTH.- AU rights and llabllldes herein giwn ta or Imposed upon aittier of 1ha penial hereto lhaU extend tO tt 
heirs, executors, admlnlstratorL aucceasort, end so far as same Is aulgn&ble by the terms hereof, to the a11lgnau of such partir 

NINETE!=NTH.-The Le11or hereby agrHS to pey 1ha agent • commlsalon aa agreed. 

TWENTIETH.-Lea ... covanantt 1hat ha will not allow said premiMI to be YMd for MY Illegal or Immoral purpoM, end th 
he will not do, or suffer to be done, in or about said premises any act or thing which may be a nuisance, annoy.nce, lnconvente" 
or damage to Lessor, Lessor's tenants, the occupants of adjoining proper~. or the neighborhood. 

TWENTY ·FIAST.-Tenant egrMI to k•ep no dogs, cats or other pets upon the demllfd premiMt without the ex.preu content ' 
Lessor or his Agent and agrees further that In the event permission ia requested and granted that he will ba rasoonstbla tor a• 
damages done by said pen to the demised premiMI and payment of .ny chargn•lncident to the extermination of fleas, ticks , 
other vermin upon surrender of the premiMS andlor termination of the Ia .... 

TWENTY-TWO-The Tenant agrHs to conform to the perking regulations Not to patlc In tha fire lane and no-parking are 
so marked, and not to park In other than his own alligned perking space, and to require his guasti to conform to the same reg~o~latto· 



.Depotlt TWENTY-THREE.-The Tenent .;rees to deposit with me Lessor 1he sum of$ ····························•• securitY, damage an 
c:laanlng deposit, to be held by 1he Lessor during 1he term of me laa•. or any extension !hereof. Any amount not u•d for tf" 
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WITNESS the following signatures and seals: 

A fee will be charged whenever 

a lease is transferred. 
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V&. 

Ins ur~;;-f11"11 c_ ':> £:.. COo 
1. Description of item I 2. Whe~e purchased 13. Date 

Make Model Serial No. Sto.re City purchased 

VA ll)2 

PI.TF2~FFD .EXHIBIT 

--~VS• z_· 
DATES I "':f/~f Y ~.. ~age _j_ of _ 

INSTRUCTIONSs COLUMNS~ THROUGH 6 SI-DULD BE 
COMPLETED BY INSURED 

15D 

~ 

--c 

6. Cost to 17• Depre- I a. Claim 
repair ciation 

~ 

~ 
~-

~ 

-vL-
C)L:. 

?<Z 

/ 
O.tP::> 

.. _ "'-' / 
~· 2.(:') 

~a--.. 7~ 

6/:. "?o/ 

~6 ~,.,.. 

6)~~ 
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e.g 

'-"'NTENTS INVENTORY 
Page ~of L 

Insu~ 
/'(-n?G-5 C- C~~IC 

I L~ation .;fff ~ ~ I~NSTRUCTIONSa a>LUMNS 1 THROUGH 6 siDULD BE 50 ( /, /?'C. OOMPLETED BY INSURED · . . 

1. Description of item 2. Where purchased 3. Date 4. Original 5. Cost to 6. Cost to 7. Depre- -

Year .·u;Make Model Serial No. Store City. purchased Cost replace repair ciation 
8. Claim 

\ __. 

~ ·· 3/ef_,t?~, 5c:7 .f-:,; 1- c/5ed ... Y M.d St6. 1:.1 ' ~5b~ 
~{;!/ 

~ ~00~ 2-66 -,..<' . , 
~ ~ 

.--"'2 ~"'//_<7' .,c;a;; 

L~~ 
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·-SWORN STA PROOF OF LOSS 

~~-~/ 
AMOUNT OF POLICV AT TIME OF LOSS Policv NUMBER 

0/ 
iNCEPTION DATE EXHIBIT CLAIM NUMBER 

~/-:57 /.:;J-~;;J-~~ -Y~ J EXPIRATIO~DATE DA:rES /4~t!>ZfV 
. -I~ 

NATIONWIDE MUTUAL FIRE INSURANCE COMPANY, COLUMBUS,~ OJ·UO 

AGENT 

To the 

/_ ~ ~~~ 
At time of loss, by the above indicated policy of insurance you insured_:>....:a.~ffd:.~..&.~r..!::~=--=;.,.__.....;:~'-=?..::;..:..• -~~.....::;;;:=~:;.:~=---------

against loss by ;e:/~ to the property described under Schedule "A," according to 
the terms and conditions of the said policy and all forms, endorsements, transfers and assignments attached thereto. 
1. nme and Origin: A ,=/e6 ~SS loss occurred about the hour ofLo'clock~M., 

STATE KIND 

on th~ day of ~9 ~I . The cause and origin of the said loss were:----------

2. Occupancy: The building described, or containing the property described, was occupied at the time of the loss as follows, 
and for no other purpose whatever: f!1(~ ~~t;'5 S;.;C. ~ ~ 
L~Cii!';2 4M6D &?S ~~ -~ ~ 

3. nde and Interest: At the time of the loss the interest of your insured in the property described therein was D<-< ~ 
~ ;--~ ,,U~ /~~~ No other person or persons had any interest therein or 

incuml!rance thereon, except: _-tt:..&A~.!ill~~~=-----· --------------------------

4. Changes: Since the said policy was issued there has been no assignment thereof, or change of interest, use, occupancy, 
possession, location or exposure of the property described, except: _..;.N_..;;;a;;.:~;..;;;..-G-;;;;;.... _______________ _ 

5. Total Insurance: The total amount of insurance upon the property described by this policy was, at the time of the loss, 
$ ~<90o , as ·more. particularly specified h1 the apportionment attached under Schedule "C," besides which 
there 'l?as no policy or other contract of insurance, written or oral, valid or invalid. 

6. The Actual Cash Value of said property at the time· of the loss was 

· 7. The Whole Loss and Damage was • . • . . • • . • • • . 

8. Less Amount of Deductible or Coinsurance Penalty . • 

9. The Amount Claimed under the above numbered policy is • • • 

$ ~g-"(0~ ., 
$ £~~"~~ .. 

; 

s ~ /Oo.~ 
~ 

$ E3-a6<?,~ 

The said loss did not originate by any act, design or procurement on the part of your insured or this affiant. Any other in­
formation that may be required will be furnished and considered a part of this proof . 

. In consideration of any payment made pursuant to this proof the undersigned hereby assigns and transfers to the Nationwide 
Mutual Fire Insurance Company and agrees that said Company is subrogated to each and all claims and demands against any 
persons, firms or corporation arising from or connected with such loss or damage to the extent of the amount of such payment. 
The undersigned agrees he will assist the Company in the prosecution of such claims and will execute any and all papers necessary 
in effecting recovery. 

The furnishing of this blank or the preparation of proofs by a represe tive of the above insurance company is not a waiver 
of any of its rights. 

State of_....:..0_7._:.e._~-~~V...:....A!J-___ _ 

County of V~- ~V/J-

Subscribed and sworn to before me this---- day of ------------ 19 __ _ 

360 
-----------------Notary Public 
FIRE 124-D lOVER) 



SCHEDULE "A" - POLICY FORM 

. Policy Form No.----- Dated------------------
Item 1. $-----on--------------------~--------
l~m2. $ on _______________________________ _ 
Item 3 •. $ on-----------------------------
Item 4. $ on-----------------------------
Situated--------------------------------------
~insurance, Average, Distribution, or Deductible Clauses, if any __________________ _ 
Loss, if any, payable to _______________ --:-----------------

SCHEDULE ''B" 
STATEMENT OF ACTUAL CASH VALUE AND LOSS AND DAMAGE 

ACTUAL CAStl LOSS AND 
VALUE DAMAGE 

.. 

Totals: ,. 

SCHEDULE "C" - APPORTIONMENT 

ITEM NO. ITEM NO. 
I. 

POLICY NO. EXPIRES NAME OF COMPANY INSURES PAYS INSURES PAYS 

- . 
-· - -" 

.J'otals: ~ , 36!- --
-------Adjuster 



•:•••~·····'-·~ PRINTERS/LITHOGRAPHERS 

James E. Cook 
Sales Representative 

(804) 499-1248 

DIRECT MAILERS 

5041 Admiral Wright Road 
Virginia Beach, Va. 23462 
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