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RULE 14-BRIEFS

1. Form and contents of appellant's brief. The opening brief of the appellant (or
e petition for appeal when adopted as the opening brief) shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations
Virginia ,ases must refer to the Virginia Reports and, in addition, may refer to other
ports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors assigned,
d the questions involved in the appeal.
(c) A clear and concise statement of the facts, with .eferences tu the pages of the record
1ere there is any possibility that the other side may question the statement. Where the facts
e controverted it should be so stated.
(d) Argument in support of the position of appellant.
The brief shall be signed by at least one attorney practicing in this court, giving his address.
The appellant may adopt the petition for appeal as his opening brief by so stating in the
titian, or by giving to opposing counsel written notice of such intention within five days of
e receipt by appellant of the printed record, and by filing a eopy of such notice with the
irk of the court. No alleged error not specified in the or,cning brief or petition for appeal
all be admitted as a ground for argument by appellant on the hearing of the cause.
2. Form and contents of appellee's brief. The brief for the appellee shall contain :
(a) A subject index and table of citations with cases alphabetically arranged. Citations
Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
ports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees with
e statement of appellant.
(c) A .;tatement of the facts which are necessary to correct or amplify the statement in
pellant's brief in so far as it is deemed erroneous or inadequate, with appropriate reference
the pages of the record.
( d) Argument in support of the position of appellee.
3. Reply brief. The reply brief (if any) of lhe appellant shall contain all the authorities
lied on by him, not referred to in his petition or opening brief. In other respects it ~hall
nform to the requirements for appellee's brief.
4. Time of filing. (a) Civil cases. The openiug brief of th e appellant (if there be one
addition to the peti tion for appeal) shall be filed in the clerk's office within fifteen days
ter the receipt hy counsel for appellant of the printed record, but in no event Jes~ than
irty days hefore th!'. first clay of the ,ession at which the case is to be heard. The brier
· the appellee shall he fil.d iu th~ ck-rk's uff1ce no' later than fiiteen rlays, and the reply
ief of the appellant not later than one clay, lwiore the first day of the sc:,sion at which
e case is to be heanl."
The brief shall be signed by at least one attorney practicing in this court, gi\'ing his address
(b) Criminal Cases. In criminal cases briefs must be filed within the time specified in
~il cases; provided, however, that in those cases in which the records have not been printed
1d delivered to counsel at least twenty-five days before the beginning of the next session of
e court, such cases shall be placed at the foot of the docket for that session of the conrt,
td the Commonwealth's brief shall he filed at least ten days prior to the calling of the case.
td the reply hrief for the plaintiff in error not later than ,he day before the case is called.
(c) Stipulation of ccnmsel as to filing. Counsel for opposing parties may file with the
~rk a written stipulation changing the t:me for filing briefs in any case; provided. however,
at all briefs must be filed not latrr than the day before such case is to be heard.
5. Number of copies to be filed and delivered to opposing counsel. Twenty copies
each brief $hall he file<! with thr clerk of the court, and at least two copies mailer! or
:livere<I to opposing counsel on or before the day on which the brief is filed.
6. Size and Type. Briefs shall be nine inches in length and six inches in width, so as
conform in dimrnsions to the printed record, and shall be printed in type not less in size.
to height an,! width, than the type in which the record is printed. The record numlwr of
e case and names of counsel shall be printed on the front cover of all briefs.
7. Non-compliance, effect of. "'he clerk of this court is directed not to receive or file
brief which fails to comply with the requirements of this rule. If neither side has filed a
·oper brief the cause will not he hea rd. If one of the parties fails to file a proper brief
~ can not be heard, but the case will he heard ex parte upon the argument of the party by
horn the brief has been filed.
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In The

Supreme Court of Appeals of Virginia
AT RICHMOND
GRACE M. SMITH, ....................... Plaintiff-in-Error
vs.

COMMONWEALTH OF VIRGINIA, ...... Defendant-in-Error
PETITION FOR WRIT OF ERROR AND SUPERSEDEAS.
To the Honorable Justices of the Supr,eme Cour.t of Appeals of
Virginia:

Y,our petitioner, Grace M. -Smith, a citizen of the State of Virginia, residing in the City of Harrisonburg, respectfully represents
that she is aggrieved by a judgment of the Circuit Court of Rockingham County, Virginia rendered on the 22nd day of October,
1945, wherein she was sentenced to confinement in the Virginia
State Penitentiary for a period of twenty years. A duly· authenticated transcript of the record -in said action accompanies: this
petition and is filed herewith.

2*

*STATEMENT OF MATERIAL PROCEEDINGS
IN THE TRIAL COURT.

At the February term, 1945, petitioner, Grace M. Smith and one,
Ralph H. Garner, were jointly indicted ·charged with having, on the
20th day of February, 1945, murdered Frank C. Smith. On April
26, 1945 Grace M. Smith filed a petition for a change of venue on
the ground that prejudice was such in the community that a fair
and impartial trial could not be had. The petition for change of
venue was denied on May 9, 1945. On June 13, 1945, motion was
made for bill of parti.culars. The motion was granted and the Commonwealth filed a bill of particulars on the 25th day of June, -19_45.
On June 29, 1945, a motion for severance was made and granted.
On October 12, 1945 Grace M. Smith filed a petition to have
certain articles and property taken from her home turned over to
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an officer of the court for the purpose of having such articles and
property examined by persons or experts skilled in the arts . or
science of medicine, criminology and chemistry. The court denied
the motion.
On October 13, 1945 Grace M. Smith again renewed her motion
·
for a change of veque which was denied.
On October 15, 1945 a jury was impaneled to try the issue raised
on the indictment by the plea of not guilty entered by Grace M.
Smith. The trial continued without interruption until the 22nd day
of October, 1945 at which ·time the jury returned a verdict
3*
of guilty and imposed the minimum *punishment authorized
by the court's instructions. The jury was instructed that
they find Grace M. Smith guilty of murder in the first degree or
not guilty.
Motion was duly made to set aside the verdict of the jury which
motion was overruled and the petitioner, Grace M. Smith, is at
liberty under bond in the amount of $15,000.00.
STATEMENT OF FACTS.
Your petitioner, Grace· M. Smith, appeals because she is innocent.
When the record is carefully studied and analyzed the Court wiU
reach the conclusion that her husband, Frank C. Smith, committed
suicide. The undisputed physical facts established beyond question
that Frank C. Smith died by his own hands and that death resulted
·
from strangulation by hanging.
There is absolutely no proof in the record that his death was the
result of criminal agency of another. The evidence of the Commonwealth is wholly circumstantial. All of the circumstances proved
are consistent with the theory of suicide and entirely inconsistent
with the Commonwealth's contention that Frank! C. Smith was
murdered.
We
endeavor to state the facts as briefly as possible consistent with the number of circumstances established by the evidence and the reasonable inferences drawn therefrom.
4*
Through this petition, for the convenience .of the *Court,
we will refer to pages of the record where testimony bearing on the subject at issue will be found. Such references to the
record will be for the convenience of the Court only and not because of any possibility that the Commonwealth may question the
statement. Wherever the facts are controverted we shall so state~
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Frank and Grace Smith were married approximately 18 years.
Except for a period of 6 or 7 months they lived in Harrisonburg.
He was 38 years old at the time of his death and she was 34. They
were frugal people, lived in a modest home and both were gainfully
employed. He was an automobile mechanic and she a stenographer.
Grace Smith was an excellent housekeeper and did all of her
household work. For 12 years she was employed by B. Ney & Sons,
Harrisonburg's largest department store. She becan1e ill and <lid not
work for a year. She then went to work for Hamilton Haas, an
eminent attorney, and for an insurance office. She divided her time
between the two offices.
When our country became involved in war Mr. Haas joined the
Army. Grace Smith continued to work for the insurance office and
was also working for Dr. Burbridge Ylancey. At the time of her
husband's death on February 20, 1945 she was working full time
in the insurance office of \7\ancey & Weaver.
Frank Smith was a large, muscular and powerful man weighing
from 200 to 205 pounds. Grace Smith was a woman of
5*
average size we~ghing approximately 115 to 120 pounds.
Frank and Grace Smith enjoyed a peaceable and happy
married life. They worked hard and lived simply in their modest
~ome located on Willow Street in Harrisonburg. She was a Christian and belonged to the Methodist Church.
On January 20, 1944 Frank Smith was inducted into the Army
where he remained until his discharge on December 29th of the
same year. While he was in the Army Grace Smith wrote him every
day. When he returned home from the Army trouble and friction
for the first time arose between him and his wife and he wa:s responsible for it. His jealousy and unwarranted suspicion brought
about the trouble and friction in his home.
Two days after Frank Smith returned from the Army, on New
Year's eve at the Spotswood Country Club he made an entirely unjustified assault and battery on one, Vance Dinges, simply because
Dinges was polite to his wife (R. Dinges P. 362). (Smith 532534). His jealousy was on such occasion publicly displayed.
Frank Smith accused his wife of unfaithfulness. He appeare!l
worried and troubled. and was unable to sleep at night. He was
worried about his sexual relations with his wife. He was worried
about his loss of sexual capacity or lost manhood. He consulted his
physician, Dr. Yancey, and received treatments for such condition
( R. Yiancey 361-362) .

·4
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Frank Smith was a fit subject for suicide. Dr. Yancey testified
"he was definitely depressed and laboring under strain and under
·
terrible and turbulent emotions." (R. 358). Frank Smith
6*
was drinking heavily. Dr. Yancey ad-*vised him against the
use of alcohol for Dr. Yancey feared that he would do violence to himself or others (R 359).
Frank Smith threatened suicide. He attempted suicide by taking
iodine ( R. 355). He claimed to Dr. Yancey that he had mistaken
iodine for cough syrup. However, the testimony discloses that by
reason of the great difference in the size and type of bottle that the
cough syrup was kept in rendered such a mistake highly improbable.
Furthermore, Frank Smith had no occasion to use cough syrup as
he was not suffering with a cold or cough.
- On February 20, 1945 Grace Smith worked at the insurance
office of Yancey & Weaver as usual until closing time, approximately 4 :30 P.M. One, Marion Towns, was employed in the same
office. Marion Towns lived at Bridgewater, about 8 miles from
Harrisonburg, and she had an engagement that evening with Douglas Leach. While at the office she asked Grace Smith if she could
accompany her home, have dinner with her and wait at the home
for Mr. Leach. Accordingly Marion Towns and Grace Smith left
the insurance office, shopped for a while, went by the A.B.C. store
where they purchased two bottle~ of sloe gin and proceeded to the
Smith home ..
Fr~nk Smith worked at the Rockingham Motor Company un~il
the usual quitting time. He arrived home at approximately 6 :00
P. M. Frank Smith, Marion Towns and Grace Smith prepared dinner and they ate. After dinner Grace Smith and Marion Towns
washed the dishes and put the house in order.
At about 7 :30 P.M. Frank Smith was seen at a fire about
7* ·· *2 blocks from his home. He was not intoxicated and ap. peared normal to the people who saw him at the fire. Frank
Smit~- returned to his home from the fire. Douglas Leach came to
the Smith home pursuant to his engagement with Marion Towns.
They sat around and talked and the evening wore pleasantly along.
· -It was established by the testimony of Commonwealth's witness,
Mrs. Marvin Phillips, that Marion Towns and Douglas Leach left
the Smith home at approximately 9 :00 P.M. Mrs. Phillips was a
neighbbr of the. Smiths. She was walking along Willow Street in
f~ont of the Smith home as Marion Towns and Douglas Leach
were leaving. Grace Smith walked. out of her home with Marion
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Towns and Douglas Leach and accompanied them a part of the way
down the side walk that lead from the home to the street where
Leach's automobile was parked in front of the Smith home. It was
clearly and definitely established by the testimony of Mrs. Phillips
that no trouble had at that time occurred at the Smith home as
Grace Smith, Marion Towns and Douglas Leach were in a jovial
mood and were laughing and talking ( R. 258).
Marion Towns and Douglas Leach drove away. As the Leach car
pulled away a car driven by Rev. Derrick, who lived directly across
the street from the Smith Home, pulled into the driveway of the
Smith home and then proceeded to back directly across the street
into the driveway of his home ( R!. 254-255).
.
Grace Smith walked back into her home. She emptied the ash
trays and Frank Smith carried the kitchen trash backet to the basement. Grace Smith went to her bedroom and prepared to re8*
tire. The Smiths occupied separate bedrooms. TI1e two bed*rooms were connected by a small hallway approximately
30 inches wide and 7 feet long. The bath room was between the 2
bedrooms. Entrance from the bath room was from the small hallway. Grace Smith undressed, put on her night gown, robe and bedrooms shoes. Frank Smith undressed and came to her bedroom attired in his underwear, shirt and shorts. He accosted his wife and
said "I don't like the company you are keeping." She explained to
him that she worked in the same office with Marion Towns and
when Marion Towns asked to come by the house she could not be
rude to her and, therefore, let her come. Whereupon, Frank Smith
threw Grace Smith down on the bed and started to choke her. They
scuffled on the bed and finally she slapped him several times in the
face and possibly scratched him. He released her and left the room.
Grace Smith turned over on the bed and started to sob and cry. It
was the first time in her life that it was necessary for }:ler to strike
her husband. She cried her heart out. She was lying on the foot
of the .bed with her face buried in the covers and her head toward
t~e eastern wall of the room. She does not know how long she cried.
From subsequent events she must have laid on the bed for approximately 15 or 20 minutes.
Grace Smith arose from her bed and started through the small
hallway to the bathroom. She stepped in a stickey substance. The
hallway was not equipped with a .light. She reached in the bath
room and switched on the ·bath room light. She saw 2 pools of
blood in the hallway and realized that she had stepped in blood. The
telephone was in the hallway. She immediately grabbed it
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9*

and called the Harrisonburg police for *help.
The police officers arrived almost immediately. They fixed
the time of their arrival at approximately 20 minutes to 10 :00 P.
M. Immediately upon the arrival of the police Grace Smith took
them to the hallway and showed them the blood. For several hours
after Grace Smith discovered blood in the hallway she was in such
a mental state that she did not fully realize or comprehend what had
happened or went on in her home.
The officers searched the house. In the basement they found the
body of Frank Smith suspended by a rope around his neck. The
rope was tied to the overhead joists or braces. The weight of the
body was partially supported by the rope around his neck and partially by a stool or kitchen step ladder that was under him. The
rope was holding his body up and kept his body from falling off of
the stool (R. 16). In other words, Frank Smith was hanged.
The officers called Dr. F.- L. Byers, coroner of Rockingham
County, to the Smith home. Dr. Byers had been coroner for 13
years and had investigated "right. many" homicides (R 81). He
arrived at the Smith home about 10 minutes after 10 :00 P.M.
(R. 72). He made a careful examination of.Smith's body and of
the surrounding conditions. Upon completion of his examination
Dr. Byers cut the rope and with the assistance of the officers lowered the body ( R. 72). Dr. Byers found that the cause of Frank
Smith's death was strangulation due to hanging ( Ri. 565) and that
he had been dead approximately 40 or 50 minutes. Frank Smith,
therefore, died about 9 :30 P.M. on the night of February} ,20,

1945.
10*

.

*An examination of Frank Smith's head revealed a small
cut on his forehead above the right. eye and below the hair
line (R. 74 ). An artery had been cut and at once bled profusly.
Blood was streaming down the right side of his face, down over
his mouth and down over the front of his underwear (R. 73). The
cut on the head was caused by a .blow from a small hammer ( R.
83). Smith's face bore 1 or 2 superficial or insignificant excoriations ( R. 74). Such were probably caused by Grace Smith when
she slapped or scratched him while they were scuffling on the bed.
It is highly probable that Frank Smith inflicted the excoriations
.
on himself as he was hanging himself.
Dr. Byers then made a careful examination of the pools of blood
in the hallway (R. 74) and in one of the pools was lying the hammer tqat caused the cut on the head. Dr. Byers then proceeded to
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talk to Grace Smith. In reply to his questions her statement as to
what occurred was substantially the same as her testimony at the
trial. We invite the Court to read what Dr. Byers testified she told
him found on Pages 75 and 76 of the record. Dr. Byers had Frank
Smith's body removed to the hospital for examination. Hex-rayed
the head and neck ( R. 85) and found that there was no evidence of
fracture. The blow on the head from the hammer did not cause
.any concussion or unconsciousness ( R. 83-84 a). The cut simply
severed an artery and caused the blood to spurt instantaneously
(RJ. 83a).
Dr. Byers·testified that in his opinion as a physician Frank Smith
committed suicide ( R. 82).
On March 28, 1945, Frank Smith's body was exhumed
11 * and *taken to the University of Virginia Hospital where
Dr. Cash, in the presence of Dr. Byers, performed an autopsy; Stich post mortem examination again revealed that Frank
Smith died from strangulation by hanging (R. Byers 83, Cash .
325-6).
Dr. Byers testified that it was his opinion on the night of Frank
Smith's death that Frank Smith committed suicide and he was still
of the same opinion ( R. 196) .
.
The undisputed physical facts or conditions found in the Smith
home established, beyond any question, that Frank Smith committed suicide. Such facts are numerous. We intend to elaborate
on them in the written argument. We desire, however, to now direct
the Court's attention to the following undisputed physical facts that
unquestionable prove that Frank Smith, an automobile mechanic,
struck himself in the right forehead with a hammer, severed an
artery, that bled profusely, stood in the small hallway of his home
bleeding for approximately 10 .minutes, walked into the bath room,
obtained therefrom a wash cloth and placed it over the cut in his
forehead, walked out of the bath room with the wash cloth held
over the cut into the kitchen of his home, thence down the cellar
steps to the basement where he hanged himself.
We now invite the Court's attention to Exhibits A and B, photographs of the hallway and bedroom.
1- When the officers· arrived the Smith home was in good order
and condition except for the blood in the hallway. The furniture
was in its Upt1al position and none of the furniture in the
12* ··house was broken. There was no marks or signs of any
*struggle between two or more persons or a fight had taken.
place.

8
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2- The size of the blood spots in the hallway established that
Frank Smith had stood in the hallway for approximately 8 or 10
minutes. Dr. Byers testified that it would have taken a man wounded as Frank Smith. was by the blow from the hammer, from 8 to
10 minutes to have bled the quantity of blood found in the hallway.
That Smith was standing in the hallway while bleeding is conclusively established by the fact that when the blood dropped from the
wound in his head and struck the floor it splattered along the baseboard and side of the wall where he was standing to a height of
approximately 12 to 15 inches and splattered and specked up his
legs for the same approximate height. There was blood on the bottom and top of the bedroom shoes that Smith wore. There were
foot prints in the blood indicating that he had stepped in it. There
was no blood on Smith's body other than the blood spots or specks
on his legs extending from the feet approximately 12 to 15 inches
up his legs and the streak of blood on his under shirt. This blood
came frorn the wound above the eye, down over the mouth and
down over the under shirt in a streak approximately 2 or 3 inches
wide. From his waist down to the spots or specks of blood on his
legs his body was free from blood.
- 3- The pools of blood in the hallway were not smeared indicating that Smith had not fallen and that no fight or struggle between
two or more persons occurred in the hallway. If a fight or struggle
between two or more persons had occurred in the hallway the
blood would have, of necessity, been smeared.
13*
4- There were no marks or evidence of any kind that any
effort was made by anyone to clean up the blood or to conceal any evidence as to what had occurred.
5- There were drops of blood leading from the hallway into the
bath room for a distance of approximately 32 inches that fell from
Smith's head when he walked into the bathroom just far enough to
obtain a wash cloth. The photograph of the bath room clearly shows
such drops of blood and they, more or less, form a figure 8.
6- In order to have reached the basement. from the hallway
Smith, of necessity, had to pass through the kitchen of the home·
and on to the steps that lead to the basement. At various places in
the kitchen certain articles of furniture were so located that Smith
had to pass through a very narrow space or else strike or move the
- furniture. There were no marks or evidence of any character to
. indicate that such furniture had in any way been disturbed or
.moved from its usual position. There were no blood spots in the
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kitchen that fell from Smith's head clearly indicating that as he
walked through the kitchen the bath room wash cloth was held to
the wound in his head.
7- The stafrway that leads from the kitchen to the basement was
a narrow one. The first 3 or 4 steps leading from the kitchen to the
basement were free of blood. On each of the steps thereafter to the
basement there were 1 or 2 drops of blood located approximately in
the center of the steps clearly indicating that they leaked from the
wound and from under the wash cloth as Smith walked
14*
or stepped down the *steps.
8- The blood spots on the steps were not smeared clearly
proving that no one was struggling to get Smith to the basement.
Furthermore, the drops of blood on the basement steps clearly
showed that no one left the basem.ent as, in all probability, they
would have been stepped in by anyone leaving the basement.
9- The side walls along the· basement steps_ were free from blood
clearly establishing that no persons was struggling with Smith as
he went to the basement.
10- The bath room wash cloth, saturated or partly saturated
with blood, was found by the officers on a table in the basement a
few feet from Smith's body. There was blood on Smith's right
hand in which he unquestionably held the wash cloth to th_e wound
in his head.
11- There was blood on the step ladder and on the floor underneath the place where Smith was found hanging clearly provh·
that Smith was alive in the basement. The coroner, Dr. Byers, testified that blood does not drop or flow from a dead body.
12- The body of Frank Smith was free from any marks indicating a struggle or use of force in getting from the hallway to the
basement. It will be remembered that Smith was a powerful man
weighing in excess of 200 pounds. Four men were required or
used to carry his body from the basement. There was no evidence
to indicate that Smith had been dragged, pushed, shoved or carried
from the hallway of his home to the basement. On the contrary,
his body conclusively proved that such was not a fact.
1S*
*13- The streak of blood down the front of the under
shirt of Frank Smith, approximately the width of a tie, 2 or
3 inches, was not smeared or streaked clearly indicating that no
person forceably removed him from the hallway to the basement.
14- The clothing and body of Grace Smith were free from blood,
save and except the bottom of her bedroom shoes, clearly proving

10

Supreme Court of ,A.ppeals of Virginia

that she stepped in the blood in the hallway not knowing it was there
when she left her bedroom to ·go to the bath room. No effort was
made by Grace Smith to remove from her bedroom shoes the·blood
stains on the bottom thereof.
15- When Frank Smith received the blow of his head that
severed an artery the blood spurted immediately and continued to
do so every time his heart beat. Grace Smith's body and clothit:ig
were free from blood clearly proving that at the time the blow was
inflicted on Smith's head with the hammer that Grace Smith was
not present participating in any fight or struggle with him. There
were blood spots that spurted from the severed artery along the
side of the walls of the hallway and on the glass transom above the
doorway that lead from the hallway into her bedroom. Flicks or
specks of blood spurted from the artery into the bedroom and some
few flicks or specks of blood landed_ on the bed clothing near the
head of her bed.
16- The hammer that caused the wound in Smith's head belonged
to him. It was usually kept in a drawer in the kitchen. It was
found lying in the blood in the hallway. It was a small tack hammer.
No effort was made by Grace Smith to remove or conceal it.
16*
*There are a number of other physical facts established
beyond doubt that clearly indicate· that Frank Smith committed suicide. A most convincing fact of the suicidal intentions of
Frank Smith finally appeared in the testimony of the chief of police
of Harrisonburg immediately before the Commonwealth rested its
case. Although the witness was the second witness put on the stand
for the Commonwealth, had testified at great length, was recalled
to the witness stand several different times, was fully and completely examined as to the house and surrounding conditions and articles
found in Smith home, such convincing proof or evidence finally
came to light. We refer to the testimony of Police Officer W. J.
Kean found on Pages 335-6 of the record. On the 21st and 22nd
of February, 1945 (R 338), within two days after the death of
Frank Smith, there were found in his bedroom by the officers of
the- law two notes in his handwriting. We refer to them as suicidal
notes. Dr. DeJarnette testified (R. 445) that the notes showed that
Frank Smith was in great distress and .that generally is the father
of suicide.
·
One of the notes was found in the wastepaper basket in the room
occupied by Frank Smith. It is as follows : "This is what I come
home to. The one I love with.wit pants and I can't say a thing about
it."
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The other note was found on the dresser in Frank Smith's bedroom. It is as follows : "Get out I don't care what happens."
It is, therefore, an established fact that the mind of Frank Smith
. was in such distress and suffered such violent and turbulent
17*
emotions that he had reached a stage where he re-*sorted to
· writing about his imaginary or supposed wrongs or injuries.
No wonder he committed suicide.
I
While a portion of the foregoing statement of facts may appear
somewhat argumentative we have only done that which is right
and proper, namely, drawn reasonable inferences from the physical
facts established by the evidence. We submit that no other reasonable inferences can be drawn from the circumstances proved. We
are dealing with a case of circumstantial evidence alone and in the
statement of facts it is necessary to draw reasonable and proper inferences from the circumstances established by the evidence.
Before leaving the Smith home on the night of Frank Smith's
death the officers took Grace Smith into custody and took full and
complete charge of the home. No one has been permitted to enter
the house without the permission and consent of the police and
only when accompanied by them. Ever since the night of Frank
Smith's death his ·widow has been deprived of the use of her home
and furnishings.
A most careful, thorough, minute and painstaking examination
and investigation of the home and its contents, including the wearing apparel of the Smith's, has been conducted by the local officers
and agents of the Federal Bure3:u of Investigation. Every means
known to the officers of the law, agents of the Federal Bureau of
Investigation and experts skilled in the sciences of medicine, chemistry and criminology has been used and resorted to in an effort to
find evidence to establish that Grace Smith and another per18*
son or persons *murdered Frank Smith. Various and sundry
articles such as sloe gin bottles, window shades, hair, clothing, etc. have been taken from the home and turned over to the
laboratories of the Federal Bureau of Investigation. The contents
of the furnace in the home were ~xamined and everything pertinent
to scientific investigation of crime was done in an effort to connect
Grace Smith or other persons with the alleged crime. The finger
print expert from the Federal Bureau of Investigation testified that
finger prints made as far back as 60 days prior to the death of
Frank Smith could be lifted, examined and the owner determined.
It was the contention of the Commonwealth that Grace Smith and
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one, Ralph H. Garner, murdered her husband. Although the Smith
home has been most carefully and painstakingly examined and investigated not one thing has been found by any of the officers or
experts that in any way tends in the least degree to prove that
Ralph H. Garner was- ever in the home, much less on the night of
Frank Smith's death. Not one finger print, not one foot print and
not one strand of hair frorp his head or body was in the home. No
article of Garner's clothing was found in the home. No lint from
any article of clothing belonging to him wa·s found there. In fact
the physical conditions of the home as ascertained by the experts
conclusively proved that Ralph Garner was not in the home on the
night of Smith's death or within 60 days prior thereto. Scientific
investigation of crime has so far advanced that a man cannot carry
on an adulterous relationship with a woman without leaving
19*
imprints and tell tale marks behind. Although the Commonwealth contended at the trial of this case that Ralph H. Garner was carrying on such a relationship with Grace Smith in· the
Smith home, the record is wholly devoid of such proof. We state
as a fact that a careful perusal of the record by this Court will
show that Grace Smith is the victim of malicious gossip on the part
of a couple of sharp tongued, disgruntled women neighbors.
The Court will forgive us for the above statement as we do not
care to censor anyone. We feel very deeply about this case as we
are confident our client is innocent and the testimony of such
witnesses helped to bring about a great miscarriage of justice. The
testimony of Mrs. David Rhodes,. who lived on Willow Street several houses south of the Smith home, is not only incredible but is
physically impossible as will be hereinafter pointed out.
The Commonwealth sought to prove by the testimony of Mrs.
Frances McCool, Mrs. Sadie Knicley and Mrs. David Rhodes that
there existed between Grace Smith and Ralph Garner a questionable relationship. An examination of all the testimony in the record
conclusively shows that no improper relationship existed between
Grace Smith and Ralph Garner. We will first consider the testimony
of the witness, Frances McCool found on Pages 116 and 118 of
the record. She lived on Willow Street across and just south of the
Smith home. She testified that during the summer of 1944 she saw
Ralph Garner on 2 occasions on or near the Smith premises. On
one occasion she saw him go over the public sidewalk toward
20*
the back door of *the Smith home and on the other occasion,
saw him coming down off the front steps to the porch of
the ·smith home (see testimony on Pages 116-7 of the record).
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Both occasions were in the summer of 1944, in the day time and
no effort was made by Garner to conceal his presence ( R 118).
We will next consider the testimony of Sadia Knicley. She lived
on Willow Street just south of the Smith home and was a friend
of Mrs. McCool. She worked fqr the Harrisonburg Telephone
Company. She testified that in January, ·1945, and after Frank
Smith had returned home from service in the Army, she saw
Ralph Garner, between 5 :30 and 6 :00 P.M. in the afternoon, walking down the walk that leads from the Smith home to the street
(R. 127-8).
The testimony of both Mrs. McCool and Mrs. Knicley does not
reveal whether or not Grace Smith was at home on the occasions
they saw Ralph Garner and, likewise, it does not reveal whether
Frank Smith was at home or not. The evidence is wholly insufficient to establish any improper relationship between Grace Smith
and mtlph Garner .. No improper association between Ralph Garner
and Grace Smith was proven by any of the testimony in this case.
Ralph Garner was called as a witness for the Commonwealth.
He is a large man with a bay window. He is 49 years old and the
uncontradicted evidence established that he is not physically strong.
Frank Smith was· by far more powerful than Ralph Garner and
was 11 years yo1Jnger than Garner. Garner had lived in Harrisonburg less tlian a year. During the first World War he was in
21 * the United States Navy. He was in charge *of the color
guard at the funeral of Marshal Foch in Paris. After the
first World War was over· Garner was employed by the U111ited
States Government and spent years in the Government service in
Europe. While he was in Paris he became acquainted with Cap
Klingstein, a resident of Harrisonburg. Kllingstein was on a trip to
Paris as a representative of the American Legion at the time he
became acquainted with Garner and their acquaintance ripened into
friendship. When Garner returned to America he sought and obtained employment with Klingstein in Harrisonburg. He managed
one of the restaurants owned by Iqingstein. Although the officers
of the Commonwealth, with the aid of the Federal Bureau of Investigation, made a careful and thorough investigation of all the
facts and circumstances in connection with this case and of the parties involved, not one word of evidence was introduced proving that
Ralph Garner had a bad reputation.
The Commonwealth sought to establish by the testimony of Mrs.
David Rhodes that shortly after 9 :00 P.M. on the night of February 20, 1945, she saw Ralph Garner drive an automobile 'into the

1
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driveway of° the Smith home. On her testimony alone the Commonwealth sought to establish that on the night of Smith's death Garner
was in the vicinity of Smith's home. Her testimony will be found
on Pages 289 to 301 of the record. The record shows that while
on the starid she became hysterical ( R. 298) and for no reason at
all answered questions on cross examination in loud and excited
tones and le£ t the witness stand in a hysterical condition,
22*
screaming her replies to the questions pro-*pounded to her
( R. 301). No justification existed for the witness' conduct
on the stand as the record will show that she was not harr;assed
by examination and that the questions asked of her were simple,
asked in the proper manner and could have been quietly and easily
answered.
When her testimony is carefully analyzed the Court will find that
it is not only inherently incredible but physically impossible. In
substance, she testified that shortly after 9 :00. P.M. on the night
of Smith's death she was riding in an automobile driven by her
husband in a southernly direction on Willow Street ; that between
her home and the Smith home they met a large black car being ·
driven in a northernly direction on Willow Street; that the lights
were on both vehicles and as the two vehicles met she recognized
the driver of the other vehicle as Ralph Garner an.d that such other
vehicle turned into the driveway of the Smith liome. She testified
that Gamer was dressed in dark clothes, had on a hat that was
turned up and that he did not have on glasses (R. 297). We say
that the testimony of Mrs. David Rhodes is physically impossible
for the reason that it is common knowledge that when 2 vehicles
meet ·at night with the lights on no person in either vehicle can
recognize or identify any person or persons in the other vehicle.
This is true whether the vehicles meet on a country road or city
street, such as Willow Street in Harrisonburg. We are absolutely
certain of our position and invite the Court to make tests if the
Court thinks it necessary to determine the correctness of our assertion. It was physically impossible for Mrs. Rhodes to
23*
have recognized *the driver pf the car she met if, in truth
and in fact, she met any car on such occasion. She could
not, unde1'1 the circumstances outlined in her testimony, have determined whether the driver was white or black, let alone the manner
in which he was dressed. We assert as a fact that any test made
will demonstrate the correctness of our statement.
David Rhodes, the husband of Mrs. Rhodes and driver of the
car, testified that they met a car on Willow Street but he was un-
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able to recognize the drive-r and did not know where the car went
to.
It was shown by the testimony of Commonwealth's witness, Mrs.
Marvin Phillips, that on the night of the death of Frank Smith
and in the same block on Willow Street, on the opposite side of
the street from the Smith home, about 250 feet south of the Smith
home, a man, Robert or Bobby Davis, lay a corpse in his home.
Mr. Davis had died in the early morning hours of February 20,
1945. In his home there were a number of people, friends calling
to pay their respects. Likewise, before and after 9 :00 P.M. and at
the very time Mrs. David Rhodes claimed to have met the car that
she claimed was driven by Garner, there were a number of people
along the street going to and from the Davis home. There were a
number of cars on the street.· The automobile driven by Reverend
Derrick turned into the Smith driv.eway as before stated .at approximately the time Mrs. Rhodes claimed the car she met turned
into the Smith driveway ( R. 255). A great many people were on
Willow Street in the block where Smith lived on the
24* night in question (see testimony *Commonwealth's witness,
Mrs. Marvin Phillips, R. 257).
The testimony of Mrs. David Rhodes is that she did not see any
other people on the street or any other cars on the street at 9 :00
o'clock or a few minutes thereafter on the night of February 20,
1945. We quote from her testimony found on Page 298 of the
record.
"Q. Were there any other people on the street?"
"A. I don't know because we had a death on the street that night.
I guess there were."
"Q. Did you see any other people on the street ?"
"A. No sir I did not."
"Q. Did you see the preacher when he drove in in his car and
drove in the Smith driveway?"
"A. No sir."
"Q.. As a matter of fact there were a number of cars on the
street?"
"A. No sir, not when we came in."
"Q. Y'ou came home at 9 :00 o'clock?"
· "A. Yes."
The witness, Mrs. David Rhodes, testified that when her husband
drove the car into the driveway of their home, she got out of the
car and stood at the pottom of the front ·steps of her home for approximately 20 minutes while her husband took the children in the
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house and put them to bed. She offered no explanation for her conduct in this respect. She testified that she heard a man scream or
heard screams come from the Smith home and a loud noise
25* .like the falling of a door. Although the Commonwealth's
own evidence plainly shows that at the very time there were
a number of people on Willow Street, sh~ testified that she saw no
one on the street and called no one's attention to the screams or·
noises she claimed to have heard and did not mention the same to
her husband when she went into the house. We respectfully state
that her testimony in this respect is so incredible that it is unworthy
of belief. We respectfully state as a fact that it is contrary to human
experience. No other deduction or inference can be drawn there-from. It is contrary to every physical fact that was fotmd to exist
in the home of Frank Smith on the night in question.
Ralph Garner, because of his experience in the conduct of military funerals while in command of the color guard of Marshall
Foch and others in France, was placed in charge of the honorary
pallbearers at the funeral of Frank Smith. He attended the fw1eral.
When the body of Frank Smith was at the undertaking establishment in Harrisonburg Ralph Garner went to such establishment
and there wrote his name in the registrar. On such occasion he
was accompanied by Leota Smith, a young lady employed as a
bookkeeper at the Rockingham National Bank in Harrisonburg. He
was, likewise, accompanied to the establishment by Winifred Villen,
his sweetheart. The record conclusively shows by numerous witnesses whose testimony stood unimpeached, that Ralph Garner had,
eye~ since. the first week he was in Harrisonburg, courted Winifred
Villen. He had lunch with her nearly every day. He was with her,
at least 5 nights out of every week and frequently every
26*
night in the week. They were known to be sweet-*hearts by
. their friends and acquaintances. Their courtship and association was common knowledge in Harrisonburg. Winifred Villen
had lived in Rockingham County all her life and was in her early
20's. She was lovely to look at. On the night of Frank Smith's
death she, as usual, was with Ralph Garner.
Ralph Garner lived on the outskirts of Harrisonburg approximately 2 miles, or more, from the Smith home. It was shown by
an entirely disinterested witness that on the night of the death of
Frank Smith and at the time of his death, Ralph Garner was in his
own home 2 miles away. Garner was suffering from a bad cold.
Garner owned a large sedan. On the night of the death of Frank
Smith it was established by the testimony of thoroughly reliable ,
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and unimpeached ·witnesses that such car was in a reputable garage
in Harrisonburg for repairs. The motor was torn down by reliable
mechanics and it was not in running condition. ( See testimony of
Paxton and Butler R. 381 and 383).
On the morning of February 21, 1945, Ralph Garner was at his
place of employment engaged in the performance of his duties as
. usual and customary. He continued to work and walked the streets
of Harrisonburg until his arrest 9 days after the death of Frank
Smith.
.
On the 2nd day of March, 1945, a search warrant was obtained
and the home of Ralph Garner searched. Lying on a couch or sofa
in the living room of his home, in plain view of anyone that entered,
was found a coat, the property of Ralph Garner. The coat was torn
and contained blood stains. Likewise in the living room was
27*
found a nect< tie hanging across a lamp shade in ·plain view.
On the tie were stains that appeared to be blood. In a closet
were found a few handkerchiefs and a towel with blood stains on
them. No effort was made to hide or conceal any of these articles.
It was conclusively established that the blood stains found on
the coat and tie were Garner's own blood. Such fact was established
by a number of witnesses and by the records of the Trial Justice
Court of Rockingham County. On the night of February 3, .1945,
17 days prior to the death of Frank Smith the coat was torn in a
scuffle at the Spotswood Country Club when Ralph Garner endeavored to eject from the club an intoxicated soldier. A number of
witnesses were present and saw the occurance. During the scuffle
with the soldier Garner· attempted to strike or grab him, missed and
ran his right hand through the glass in a French door,. badly cutting his hand and arm. The wound bled profusely and Garner's
blood was gotten on the coat, tie and shirt that he wore. Blood was
on the inside of the sleeve of the coat where Garner's arm was cut.
Garner sought to have the coat repaired but was advised that it
was so badly torn that it was not worth repairing.
The court records of the Trial Justice Court of Rockingham
County, Virginia show that on February 5, 1945, Garner's assailant was arrested charged with an assault on Garner. The records
· further show that Gamer appeared at the trial and asked that the
case be dismissed as he,did not want to prosecute a soldier boy. Accordingly the charge was dismissed upon payment ·of costs by Garner's assailant. The blood on the handke.rchief s and towels
28*
found in Garner's home came from the bleeding *of his
nose. It will be remembered that Garner had a cold and the
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evidence in the record is uncontradicted that when he was suffering
·
with a cold his nose frequently .bled.
The shirt Garner wore on the occasion of the scuffle at the country duo was not torn or damaged and was sent to· the laundry to
be washed.
The circumstances developed by the evidence of the Commonwealth of the finding of the bloody clothes, handkerchief and towel
in his home is susceptible of only one reasonable inference, namely,
that Ralph Garner was not a participant in the death of Frank
Smith or anyone else. He is .an intelligent man and if he had killed
anyone the last thing he would have wanted around him would have
been bloody garments. The fact that no effort was made to conceal or hide the garments is susceptible of but one reasonable inference, namely, that such garments were· blood stained as the
'
result of lawful acts.
Ralph Garner was a speaking acquaintance of Grace Smith. He
had some business dealings with her. On one occasion, in the summer of 1944, he delivered some sandwic\les to her home. Such
sandwiches were ordered by Marion Towns from the restaurant
that Garner operated for Klingstein and Garner carried the sandwiches to the Smith home. On such occasion he chatted with Grace
Smith ancJ Marion Towns for approximately 10 minutes and that
occasion was the only time that Garner was ever in the Smith home.
· Grace Smith, as has been before stated, worked for Yancey &
Weaver Insurance Company. Ralph Gamer carried insurance with
the company and on one or more occasions consulted Grace
29*
Smith *about his insurance. In a telephone book at the home
of Garner was found the telephone numbers of the office of
Yancey & Weaver and the residence 'phone of Grace Smith. The
evidence is uncontradicted and unimpeached that Garner had such
telephone numbers written in his book because of calling Grace
Smith about the· renewal of insurance on his automobile. The only
reasonable inference that can be drawn from the circumstances of
the telephone numbers in Garner's telephone book is that he was not
the lover of Grace Smith as contended by the Commonwealth for
it is commo~ knowledge that a lover Femembers the telephone number of his sweetheart and does not write it down.
The minute and careful examination and investigation of the
Smith home by the officers of the law and agents of the Federal
Bureau of Investigation, and the total absence of anything indicating Garner's presence in the home. is complete! negation of the
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Commonwealth's contention that he was in the home on the night
of Frank Smith's death.
No motive was established by the Commonwealth for Garner to
take the 1i fe of Frank Smith. ~ikewise, no motive was established
by the evidence for Grace Smith to take the life of her husband.
She was vitally interested in his welfare as shown by the testimony
of Dr. Ylancey. She used her lunch hour to see Dr. Yancey to talk ·
to him as to the condition of the health of her husband when she
learned that he was receiving medical treatment. She called Dr.
Yancey over the telephone inquiring as to her husband's health.
Frank Smith was in the Army for less than a year. During the
greater portion of the time that Smith was away from
30*
*home, a room in the home was rented by Grace Smith to
Mrs. Margaret Graham Bailey. At the time Mrs. Bailey
lived in the home she was unmarried and frequently had guests.
She lived in the Smith home until she moved to Charlottesville,
Virginia and was married to Captain Bailey. It is established by the
testimony of Mrs. Bailey that during the time she lived in the
Smith home Grace Smith lived a quiet life and conducted herself
in .a ladylike and proper manner.
The verdict of the jury demonstrates the correctness of the posi. tion taken by Grace Smith when she applied to the Court for a
change of Venue. Malicious gossip, the fact that Frank Smi~h had
returned home from the Army and incorrect newspaper accounts
so inflamed the people of the community that it was impossible
for Grace Smith to obtain a fair trial in Harrisonburg. The existance of prejudice in the community such as to prevent a fair and
impartial trial is clearly established by affidavits of N. H. Kleezell,
postmaster, and other prominent business and professional men of
the community, in fact, affidavits of citizens from all walks of life.
Throughout the trial the- court room and hallways were crowded
with spectators antagonistic to Grace Smith. The record shows that
during the course of the opening statement 9f Mr. Weaver,
31 * counsel for Grace Smith, there was laughter and *boos from
the spectators in the court room. ( see record Page 2V2)
The spectators had to be reprimanded by ~he judge of the court as
follows : "That must not occur again. If there is any further demonstration, every one of you will get out."· The record further
shows that when the verdict of the jury was read the spectators
hollered and applauded. The local newspaper printed an extra paper
and had it for sale on the streets within an hour after the verdict
returned.
. •' ..
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It was impossible for a fair and impartial trial to have been· obtained in Harrisonburg. The evidence is wholly insufficient to warrant a conviction. _In fact, it was insufficient to warrant the Court
in submiting the case to the jury. If the case had been tried in another jurisdiction before a fair and ·impartial jury there could have
been but one verdict; that of acquittal.
We regret the necessity of having to resort to such length and
detail in the foregoing statement. Iri dealing with the facts of a
case wherein the. evidence is entirely circumstantial, it is necessary
to resort to· detail in order for the Court to fully understand the
circumstances proved and the reasonable inferences drawn therefrom.

32*

*ASSIGNMENTS OF ERROR
1.

The court erred in failing and refusing to strike the Commonwealth's evidence when it rested its case and likewise erred in failing and refusing to strike the Commonwealt~'s evidence at tlie
conclusion of all of the evidence in the case on the ground that
the evidence established that Frank Smith died by his own hands
and there was no evidence in the record that established beyond a
reasonable doubt that Frank Smith died as a result of criminal
agency.
The court likewise erred in refusing Instruction "A," offered on
behalf of Grace Smith wherein the jury were told that the evidence
was insufficient to warrant a conviction.
The court likewise erred in ·giving, at the instance of the Commonwealth, Instruction 1-A for the reason that the evidence was
insufficient to submino the jury the issue of murder.
· The court likewise erred in failing and refusing to set aside the
verdict of the jury and discharge Grace Smith from custody on the
ground that the evidence conclusively showed that Frank Smith
committed suicide.

2.
The court erred in failing and refusing to grant Grace Smith a
change of venue on the· ground of hostile public feeling and prejudice of such a character that would prevent a fair and impartial
trial in Harrisonburg, Rockingham County, Virginia.

3.
The court erred in admitting certain highly prejudicial hearsay
testimony to be introduced in evidence before the jury-when
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33* · .*the witness, P. M. Mclnturff, testified as to certait1 ·alleged
conversations he had with Frank Smith some weeks· prior to
the death of Frank Smith. The court likewise erred in permitting
the witness to testify as to a conversation he had with Frank Smith
on the night of Smith's death.
·
.:· ~

4.
· The court erred in admitting certain highly prejudicial- hearsay
testimony to be introduced in evidence before the jury when the·
witness Lavina Lam testified as to a certain alleged conversation
she had with Frank Smith sometime prior to his death.

5.
The court erred in failing and refusing to grant the motion of
Grace Smith to have cer-tain .articles and property that were taken
from her home turned over to the sheriff of Rockingham County,
or some other officer of the court, so that such articles and property
could be examined by experts skilled in the arts or sciences of medicine, criminology, and chemistry, for the reason that in order to
properly prepare her defense it was necessary that her counsel be
permitted to have such articles or property that were the subject of
scientific investigation examined by skilled experts.

6.
The court erred in granting Commonwealth's Instruction No. 6
for the reason that such instruction was in conflict with Instruction
No. F previously giyen by the court, was without evidence to support it, and was contrary t9 the Commonwealth's theory of the case.

7.

The court erred in granting Commonwealth's Instruction No. 5
for the reason there was no evidence to support it and such
34*
instruction was highly prejudicial in that it permitted the
jury to delve into the realm of conjecture and speculation.

8.
The court erred in failing and refusing to strike the evidence in
view of the admissions of the attorney for the Comm.onwealth that
the evidence introduced was insufficient to meet the requirements
of the law as pronounced by the court and given to the jury in an
instruction.
·
The court likewise erred in failing and refusing to permit couns~l
to quote the statement or admission made by the attorney for the
Commonwealth in the presence of the jury for tne reason that the
attorney for the Commonwealth, having admitted in the presence
~£ the _court that the evidence was insufficient to meet the require-

.

22

Supreme Court of Appeals of Virginia

ments of the instruction, could not thereafter take an inconsistent
or contrary position before the jury.

9.
The court erred in granting a motion for severance in the absence of Grace Smith.
10.
The court erred in granting the motion for a bill of particulars
in the absence of Grace Smith.
11.
The court erred in refusing to grant the motion of Grace Smith
to have the articles and property hereinbefore ref erred to, that were
taken fr.om her home and were the subject of scientific investigation, turned over to an officer of the court for examination by
skilled experts. The motion was made, heard, and decided in the
absence of Grace Smith.
35*

AR!GUMENl'

Assignment of error No. 1 goes to the very heart of this case.
It deals with the sufficiency of the evidence to support a conviction
and the action of the trial court if). failing and refusing to strike the
evidence. Frank Smith committed suicide and every physical fact
developed in the cas'e points directly and unerringly to that conclusion. No other reasonable hypothesis can be gathered from a
careful and painstaking investigation of the physical facts developed
·by the evidence in this case. There is not one single physical fa<;t
in the chain of circums.tances from which it can be reasonably in-.
£erred that Frank Smith's death was the result of the criminal agency of another. We have not been able to find any physical fact in
the chain of circumstances that prqves that Frank Smith was murdered. We here and now call on the attorney for the Commonwealth
to point out to this court the physical facts from which it can be
reasonably inferred that Frank Smith came to his death through
the criminal agency of another. Furthermore, we here and now call
on the attorney for the Commonwealth to point out to this court
any fact or circumstance that establishes beyond a reasonable doubt
that Grace Smith was responsible for the death of her husband.
The facts make the law. For that reason, we have stated the facts
in detail in order that the court will clearly understand our position
in pointing out the circumstances established by the evidence and
all just, fair, and reasonable inferences that could be drawn therefrom. On pages 11 to 17 of the petition, we pointed out 17 physical
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facts. that were circumstances vitally material to the issue involved
in this case, and each and every one points to and forms a chain of
circumstances from which only one reasonable conclusion
. 36*
can be reached, *namely that Frank Smith committed suicide. In addition to the circumstances outlined on pages 11
to 17, inclusive, of the petition, we desire to call the court's attention to the following additional circumstances :
1. Frank Smith was dressed in his underwear. The uncontradicted testimony of the officers of the law and of Dr. Byers established that his underwear was clean except for the streak of blood
approximately the width of a tie down the front of his undershirt.
His underwear was not torn. It therefore follows as a reasonable
inference, from the circumstance proved, that Frank Smith was not
engaged in a scuffle or fight with another person and that he was
not down on the floor. If Frank Smith had been forcibly removed
from the hallway to the basement, his body and underwear would
have shown marks of violence. No other rational conclusion can
be reached.
2. The streak of blood down the front of his undershirt was
not smeared and from this circumstance the only reasonable inference that can be drawn is that he was in an upright or standing
position at the time he was bleeding from the wound or cut in his
head. If he had not been in an upright or standing position, the
blood would not have run or trickled down his forehead, across his
mouth, off his chin, and on to his underwear. If he had fallen to
the floor, while in the hallway, the blood would not have run or
trickled down across his face· on to his underwear but would have
run or trickled away to the side.
3. There was ~o blood on the person or clothing of Grace
Smith except on the bottom of her bedroom shoes. The
37*
*only reasonable inference that can be drawn from this circumstance is that Grace · S~ith did not participate· in the
forcible removal of Frank Smith from the hallway to the basement.
The first law of nature is the law of self-defense. If Grace .Smith
had struck her husband with a hammer or partic:ipated in any scuffle or fight ~ith him, then he would have fought back and her body
.and clothing would have'borne the blood stains as the blood spurted
from the wound or cut in his head. It will be remembered that the
officers of the law arrived at the Smith home, pursuant to a call
from her, ·at approximately twenty minutes to ten and within approximately ten minutes .from the time Frank Smith died.
· : It ha"s been ·pft~~ $aid that the physical facts dq not lie .. The J~c~~

24

Supreme Court of Appeals of Virginia

in this case are no exception to that oft repeated statement. We
have, therefore, pointed out to the court at least twenty circumstances of material physical facts that point unerringly and conclusively to the hypothesis of suicidal death. We have endeavored
to bring to the court's attention all of the physical facts as developed
-by the evidence and circumstances in this case. Circumstantial evidence has often been compared to a chain and the chain can be no
stronger than its weakest link. Consequently, where circumstantial
evidence is relied on, all of the material circumstances established
by the evidence to warrant a conviction must be consistent with
guilt and wholly inconsistent with innocence. In the case at bar, we
most respectfully submit that the chain of circumstances that materially bear on the question of guilt or innocence of Grace Smith point
not to her guilt but to her innocence. Under the law of this state, as
laid down in numerous decisions of this court, a convi'ction under
such circumstances is wholly unwarranted and will not be
38*
permitted to stand. *Circumstantial evidence, to warrant a
conviction, must be such that no reasonable hypothesis other
than guilt can be drawn from the circumstances proved.
The coroner's testimony that Smith suffered no concussion of the
brain from the blow on the side of his forehead, which caused the
bleeding, confirmed by the spatter of blood on his legs, from the
blood dripping to the floor, and showing Smith was in a standing
position at the time of his bleeding, the streak of blood down the
front of his undershirt, the absence of any smear of blood on the
floor which any fall or struggle necessarily would have made, the
blood spots on the steps about the center of the narrow stairway
-leading from the kitchen to the basement, and again without smear
of the spots or trace of smear of blood on the walls inclosing the
narrow stairway, constitute the physical negation of any struggle
between Smith and anyone else and show that Smith's going to the
basement from the hallway of his home was his own voluntary act.
It is negation of the Commonwealth's position that Smith was forcibly removed from the hallway of his home ·to the basement thereof an~ forcibly hung. It is negation of the Commonwealth's position or contention that Smith came to his death through the criminal
agency of another. It is in negation of the Commonwealth's position
or contention that Smith was violently murdered.
The criminal agency of another in the death of Smith has not
been shown, much less that Grace Smith caused or participated in
his death. While it is axiomatic that if Smith went to the basement
as his own voluntary act, no assistance or effort of anyone else was
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involved or required in accomplishing the act, on the inquiry as. to .
Grace Smith, the case does not rest upon that fact alone. Ad39*
ditional *physical facts and circumstances speak again and
in negation. It is a matter of common knowledge and experience that assisting in the handling of an injured and bleeding person would certainly· bring one in contact with blood and blood stain
or stains would be inescapable. And yet the absence· of any blood
stain on or about Grace Smith's body ·or clothing, except the blood
stains on the bottom of her bedroom shoes (heretofore referred to
and explained) again constitutes a physical negation of any participation by her in any forcible movement of Frank Smith from the
hallway to the basement.
The suicidal tendencies of Frank Smith, as developed by the
testimony· of his physician, his attempt to commit suicide by taking
iodine, his previous effort or attempt to hang himself as testified to
by Grace Smith, the suicidal notes found in his bedroom, coupled
with the foregoing material physical facts, is in utter negation of
the Commonwealth's theory or contention that he was murdered.
The only reasonable inferences that can be drawn from the circumstances thus developed is that Frank Smith committed suicide.
Under such circumstances, we most respectfully submit that this
court will not permit a conviction to stand when t~e circumstances
point unerringly to suicide and not murder.
In every homicide case, the starting point should be proof of the
corpus delicti, that is, the cause of death and the criminal agency
of another. As said by Justice Spratley in the recent case of Bowie
vs. Commonwealth, 184 Va. 381;
"It is only when the first ( that is death by criminal violence) has
been proved, either by the direct evidence of witnesses who have
seen and identified the body or when the proof of the death is so
strong and intense as to produce the full assurance of moral
40*
certainty, that the other ( the criminal agency) can be established by circumstantial evidence."
In Jones vs. Commonwealth, 79 Va. 213, 217, the court said:
"It must not be forgotten that the books furnish deplorable cases
of the conviction of innocent pers~ns for want of sufficiently certain proofs either of the corpus delicti or of the identity of the
prisoner."
In Brown vs. Comm.om.uealth, 89 Va. 379, 382, the court said:
"On the whole, the doctrine may be said to be, that special care
should be exercised as to the corpus delicti ; and there should be no
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conviction, except where this part of the case is proved with particular clearness and certainty.''
In Dean's case, 32 Grattan (73 Va.) 912, 917, it was said:
"Proof of the corpus delicti must be the 'starting point' in every
murder case."
In the recent case of Bowie vs. Common:wealth, the authorities
on the question of proof of corpus delicti by direct and circumstantial evidence were carefully and painstakingly reviewed. We invite
the court's attention to the authorities therein relied on as we are
in full accord with the law as pronounced in the Bowie- case and
authorities therein cited.
Proof of the cause of death should be the starting point in every
prosecution of a case of homicide. Dr. Byers, Coroner of Rockingham County, was examined at great length on direct examination
by the attorneys for the Commonwealth. Such attorneys did not
even ask him the cause of the death of Frank Smith. It had to be
developed on cross-examination. In our limited experience, this is
the first time that we have ever known the question of the cause of
death to have been overlooked by the attorneys for the prosecution
in their examination of the physician or coroner who examined the
dead body.
The Commonwealth sought to establish that Grace Smith was unfaithful to her husband. The evidence introduced from the lips of
the two women, Sadie Knicely and Frances McCool, was
41 * sufficient to raise only a suspicion in the minds of the jury
that such was a fact. If Frank Smith had been alive and sued
for divorce on the ground of unfaithfulness, the evidence introduced
by the Commonwealth would have been wholly insufficient to warrant the court in awarding him a decree. The character of a good
woman has been blasphemed by idle gossip. For the suspicious, the
evidence was sufficient to inflame and prejudice the rights of Grace
Smith.· It would satisfy the clamorings of a prejudiced m,ultitude.
It unquestionably was mistaken by the jury as proof that Grace
Smith was a bad and unfaithful wife. As Justice Burks so ably said
in Ramey vs. Commonwealth, 145 Va. 848:
"To the suspicious, trifles light as air are * * * confirmation
strong as proofs of holy writ."
In the final analysis, we most respectfully and earnestly submit
that the evidence in this case wholly fails to establish that Grace
Smjth was a bad woman or an unfaithful wife. On the contrary, we
respectfully submit that the .·evidence establishes that she was a
Christian woman who lived a quiet and frugal life and worked hard
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and long to make her marriage and home a successful and happy
one.
The Commonwealth would have this court believe that Ralph
Garner participated in the death of Frank Smith. Every means
possible was used by the Commonwealth to find some physical fact
or circumstance that would indicate his presence in the Smith home.
The agents of the Federal Bureau of Investigation, the scientists
skilled in the scientific detection of crime, were used in an effort
to find some physical fact or circumstance that would place him in
the Smith home. Their painstaking investigation developed no fact
or circumstance to reward their efforts. Therefore, they did not find
what they were looking for because it, in fact, did not exi~t. The
fact that their investigation revealed no circumstance in42*
dicating the presence of Garner in *the Smitµ home constitutes negation of the Commonwealth's position or contention that he was in the home and participated in the death of Frank
Smith.
The finding of the torn, blood-stained coat, tie, handkerchiefs,.
and towels in the Garner home constitutes a negation of the position or contention of the Commonwealth that he participated in the
death of Frank Smith. The evidence of the Commonwealth shows
that no effort was made to conceal or hide such garments and laundry. In the living room of the Garner home, nine days after the
death of Frank Smith, in wide open view of all that entered, lying
on the sofa or couch, was the torn and blood-stained coat. Ralph
Garner is no fool. If he had participated in a murder, the least
thing that he would have wanted in his home was garments or
other articles stained with human blood. It is unquestionably true
that the coat was. torn and blood-stained on the night of February
3 at the Spotswood Country Club in a scuffle with an intoxicated
soldier who was arrested by the authorities of Rockingham County
for assaulting Garner. The only reasonable conclusion that can be
dFawn from the circumstances established by the bloodstained coat
and tie is that Ralph Garner did not participate in .any murder,
much less the death of Frank Smith. The prosecuting authorities
knew that Garner had been assaulted and his hand and arm injured
because they sought to prosecute his assailant. The purpose of introducing such garments before· the jury was to cast suspicion in
their minds about Ralph Garner. A prosecution should be fairly
conducted and evidence should not be introduced to create suspicions that "trifle light as air in hope that they will be accepted by a
jury as proof or confirmation strong as holy writ."
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It is not reasonable or probable to assume that Ralph Gamer
went to the home of Frank Smith, unarmed, to kill him. The
43*
fact that Frank Smith was struck in the head with a tack
hammer belonging to him is a circumstance from which the
only reasonable inference that can be drawn is that no person armed with a weapon went to his home to kill him. Such circumstance
negatives the idea of participation in his death by any person or
persons intent on murder. It is not reasonable, plausible, or possible
to believe that any person intent on murder struck Frank Smith
with a tack hammer and, when he did not fall to the floor, permit
him to stand, bleeding in the hallway, for approximately ten minutes. If anyone had intended to have inurdered him and struck him
with a tack hammer and he did not fall, such person would have
struck him again and again until he fell dead. It is reasonable and
plausible to believe that had Frank Smith been struck in the head
with a hammer by another person that he would have fought back
to have saved his life. He was a powerful man and what a fight he
would have made to have saved his life. The Smith home would
have borne evidence of a terrific fight and struggle. The physical
facts and circumstances conclusively show that a fight or struggle
between. two or more persons did not take place in the Smith home
and the only reasonable inference or conclusion that can be drawn
therefrom is that no person participated in the death of Frank
Smith.
The Commonwealth sought to show that it was most improbable
that a man attempting suicide would strike himself in the head with
a hammer. Much light and jest was made about such fact. It will
be remembered that Frank Smith was an automobile mechanic. He
was in the habit of using a hammer in his work. A person, distraught in mind and worried to the point of suicide, often resorts
to a number of means to take .his life before actually accomplishing
his purpose. So say the medical authorities and persons skilled in
the handling of human beings with suicidal proclivities. We
44*
ref er to Emmerson on Legal Me_dicine *and Toxicology
( Record page 441), wherein it is said:
"The presence of more than one wound upon a body has often
been considered to furnish presumptive evidence of murder, but if
this were followed in all cases there would be many errors. A suicide may make many attempts at self-destruction before he inflicts
a fatal wound, and the same also applies to a murderer. He may
inflict many wounds, though the first touched a vital spot. Suicides
often make an attempt upon their lives by stabs or inflicting incised
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wo~nds upon themselves and finishing the attempt by other means,
such as the use of fire arms or by drowning."
See also the testimony of Dr. De Jarnette (Record page 439).
As before stated, it is unreasonable to believe that Frank Smith
was forcibly taken from the hallway of his home, through the
kitchen, down the basement steps, and there hung, without some
evidence showing that a struggle or fight had taken place in the
Smith home. We are at loss to understand how it could have been
accomplished without such evidence being present. Just what is the
Commonwealth's theory of how Smith was taken from the hallway
to the basement? Was he dragged, pushed, shoved, or carried? We
would like to know. We here and now call on the attorney for the
Commonwealth to point out to the court the physical facts or circumstances present in the Smith home that show how Smith was
taken from the hallway, though the kitchen, down the narrow steps,
and into the' basement and there hung. What physical facts or conditions do the attorneys for the Commonwealth rely on? Let them
now point out to the court such facts or conditions so that the
court can know the theory of their case.
. Homicidal hanging is indeed rare ·and so recognized as such by
the medical authorities. The nail is hit squarely on the head by Dr.
Emmerson in his able work on Legal Medicine and Toxicology.
If the court will kindly turn to page 324 of the record, we find this
statement taken from such authority :
"Homicidal hanging is no doubt rare. It presumes great inequality of strength and energy in rthe two parties, which
45*
*i~ always presumed to be in favor of the assailant. There..
fore, in a homicidal hanging, the victim is generally a child,
or a woman, or one much exhausted by disease or other cause, or
h~ may be drunk, or unconscious, or otherwise incapable of defense;
o_r he may be overcome by inequality in numbers, as in lynching.
In these' oases, evidence must show violence and struggling, as it
can not be suppo,sed that mu,rder or hanging could be performed
1.uithout some resistance on th,e part of the victim. or some violence
on the part of the niurderer."
In the case at bar, the great inequality in strength was in favor

of Frank Smith and not the persons the Commonwealth contended
participated in his death. It is not possible or reasonable to believe
that Grace Smith and RJalph Garner could have taken Frank Smith·
from the hallway of his home to the basement thereof without
resistance on the part of Frank Smith and violence on this part.
Frank Smith was not drunk or unconscious. The absence of evi-
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dence or circumstances indicating a struggle between two or more
persons in the Smith home completely and unequivocally negatives
the Commonwealth's contention that Smith was murdered.
The court should have sustained the motion to strike the Commonwealth's evidence. The only reasonable, logical, and plausible
explanation arising from the facts and circumstances proved is that
Frank Smith committed suicide. The evidence being entirely cir~umstantial, a conviction can not be upheld if any of the material
facts and circumstances proved in the chain of circumstantial evidence are consistent and susceptible of such conclusion as to the
cause of death. We know that our court is thoroughly familiar with
the rules of law applicable to circumstantial evidence. Suffice it to
say that the evidence is always insufficient to warrant a conviction
where it. is susceptible of two or more hypotheses, one of which is
consistent with guilty and the other consistent with innocence. The
material circumstances proved and relied on must be con46*
sistent with but one hypothesis and that is that the death *of
Frank Smith was occasioned as the result of the criminal
• ~gency of another. The facts and circumstances material t~ the issue must be wholly inconsistent with innocence; in this case, wholly
inconsistent with the contention or position that Frank Smith committed suicide.
Inasmuch as the evidence in this case is consistent with the theory
of hypothesis that Frank Smith did, in fact, take his own life, it
was clearly the duty of the court to have struck the evidence of the
Commonwealth. Likewise, it was the duty of the court to have set
aside the verdict of the jury and discharged Grace Smith from custody. We, therefore, respectfully submit that the action of the court
in overruling the motion to strike the evidence, in submitting the
issue to the jury under erroneous instructions, and in failing and
refusing to set aside the verdict of the jury and discharge Grace
Smith from custody is reversible error.
Grace Smith was present in the home on the night of the death
of her husband. She called the police for help within approximately
ten minutes after his death. Because she was present in the home,
no doubt the jury were of the opinion that it was incumbent on
her to point out or explain the cause of her husband's death. She
owed no such duty or obligation. When Frank ·Smith struck the
blow that caused the cut or wound in his head, and while he was
taking his life in the basement of their home, Grace Smith was lying on her bed, her tace buried in the bed clothes, sobbing and crying her heart out. On the very night of his death, she explained the
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best she could all she knew of the occurrence and her testimony
from the witness stand was substantially the same as the explana~
tion she gave to the coroner. Vve· reiterate that she was under no
obligation to explain the cause of Frank Smith's death. The burden
of explaining the cause of his death and that it resulted f.rom the
criminal agency of another rested entirely upon the Com47*
monwealth. *Such is the law universally recognized.
In concluding th~ first assignment of error, we quote from
Wharton's Criminal Evidence, page 1506, wherein the law is plainly and concisely stated as follows :
"To sustain a conviction, proof of the criminal agency is as indespensable as the proof of death. The fact of death is not suffi- .
cient; it must affirmatively appear that the death was not accidental,
that it was not due to natural causes, ·and hat it was not due to the
act of the deceased. Where it is shown hy the evidence, on one side,
that death may have been accidental, or it may have heen the result
of natural causes, or due to suicide, aml on the other side, that it
was through criminal agency, a conviction cannot be sustained.
Proof of death cannot rest in the disjunctive. It must affirmatively
appear that death resulted from criminal agency."
Again on page 1502 of Wharton's Criminal Evidence, the law is
thus stated :
"In homicide cases when proof of the corpus delicti rests upon
cirtumstances and nE>t upon direct proof it must be established hy
the most convincing, satisfactory and unequivocal proof compatable
with the nature of the case excluding all uncertainty oir doubt."
The learned judge· of the trial court, when the motions to strike
the evidence when the Commonwealth rested. its case and at the
conclusion of all of the evidence, apparently entertained serious
doubt of the guilt or innocence of Grace Smith. In ruling on the
motion to strike the evidence when the Commonwealth rested, Judge
Bertram said (R. 351) :
"I'm uncertain but I think it is a question for the jury.''
At the conclusion of all the evidence, in ruling on the motion to
strike, Judge Bertram again said ( R. 571) :
.
"I'm sorry to say I can not sustain the motion, I mean that I
can not any more now than I did before."
Assignment of Error No. 2.
Assignment of Error No. 2 relates to the failure of the Court to
grant a change of venue. The Court erred in refusing to grant
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Grace Smith a change of venue. Grace Smith filed a sworn to petition requesting the change of venue together wiili affidavits in
support thereof, along with newspaper clippings of the Daily News
Record of Harrisonburg and the Staunton News Leader of Staun-_
ton. The Commonwealth's attorney filed no answer to the sworn
petition, nor did he deny any of the allegations contained therein
but simply made a motion, in writing, to dismiss the same. He also
filed a number of counter affidavits, all of which read the same.
There were 53 affidavits filed in support of the petition of Grace
Smith stating that she could not receive a fair and impartial trial
in ~ckingham County because the minds of the people had become
prejudiced and inflamed and these affidavits were made by substantial citizens of all walks of life of Rockingham County, including such people as the Harrisonburg postmaster, a member of the
House of Delegates, a doctor of divinity, a lawyer, manager of a
wholesale house, president of a furniture factory, a former policeman and many others. This petition was filed on the 19th day of
April, 1945 and on the 12th day of October, 1945. The Court denied the second motion on October 13, 1945.
There were two motions available to the accused. One was a
motion for a change of venire, which was not the motion here involved. The other motion was for a change of venue under Section
4914 of the Virginia Code.
'
The theory behind a motion for a change of venire is that
*"a fair and impartial jury cannot be obtained in the
49*
county."
The theory behind a motion for a change of venue is that"a fair
and impartial trial cannot be had in the county because of. the local
prejudice."
Uzzle v. Commonwealth, 107 Va. 919, 927.
Jones' Case, III Va. 862, 866.
Section 4914 of the Virginia Code reads as·follows:
"4914. When and how venue may be changed..
A circuit court may, on motion of the accused or of the Commonwealth, for good cause, order the venue for the trial of a criminal case in such court to be changed to some other circuit or corporation court, and in like manner the court of a corporation may
order the venue to be changed to some other corporation or circuit
court. Such motion when made by the accused may be made in his
absence upon a petition signed and sworn to by him, which petition
may, in the discretion of the judge, be acted on by him in vacation;
and, whenever the mayor of any city or the sheriff of any county,
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shall call on the Governor for military force to protect the accused
from violence the judge of the corporation court of the city, or the
circuit court of the county having jurisdiction of the offense, shall,
upon a petition signed and sworn to by the accused, whether he be
present or not, at once order the venue to be changed to the corporation court of a city or the circuit court of a county sufficiently
remote from the place where the offense was committed to insure
the safe and impartial trial of the accused."
This section contains only two sentences, is divided into two sections, and contemplates two situations.
In the first situation presented, the trial court "may" change the
venue for "good cause." AS to whether ''good cause" has been
shown may to some extent be in the discretion of the trial court.
In the second situation the trial court "shall" ( meaning must)
change the venue "at once" when "military force" is called for.
The court has no discretion. It was to prevent a trial in a prejudiced forum or theatre that the Legislature passed this statute
and made the change mandatory.
SO*
*In the case of Uzzle v. Coninionwealth, 107 Va. 919, at
Page 928, quoting from another case, with approval, the
court asid:
"Cases, however, may be supposed of such strong and extensive
and influential prejudice and excitement against the accused as to
endanger the fairness and impartiality of a trial conducted in the
county, even though the court should encounter ·no serious difficulty
or inconvenience in obtaining a jury. In such cases, in order to ·obtain a full, free, dispassionate, just and impartial hearing of the
cause, it might be just as important to change the theatre of the trial,
as to have a jury filling all the requirements of the law as to qualification and freedom from exception."
This is the case at bar.
In the Jones' case, III Va. 862, at Page 866, the court said:
"Cases sometimes arise ( and the cases in judgment are of that
class) when in order to obtain a dispassionate and impartial hearing, it is as essential to change the theatre of trial as to have a jury
filling the requirement of the law."
This is the case at bar.
That juries which ordinarily would be unbiased, are influenced
by prejudiced local environment, was forcibly pointed out by Judge
Holmes in his dissenting opinion in the case of Frank V. Mangum,
257 U. S. 349, 35 Sup. Ct. 592, at Page 595:
"Any judge who has sat with juries knows that, in spite of forms,
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they are extremely likely to be impregnated .by the environing atmosphere.''
The following cases deal with the matter of a change of venue :
Uzzle v. Commonwealth, 107 Va. 919.
Jones' case, III Va. 862.
Max.well v. Commonwealth, 169 Va. 886.
-Wormeley v. Commonwealth, 10 Gratt. 658.
Muscoe v. Commonwealth,. 87 V ~. 460.
Bowles' case, 103 Va. 816.
51 *
*Looney' s case, 103 Va. 921.
Thompson v. Commonwealth, 131 Va. 847.
Rudd v. Commonwealth, l3l Va. 847.
Evans v. Commonwealth, 161. Va. 992.
Wood v. Commonwealth; 1.46 Va. 296.
~he case of 1vlarz.oell v. ConimowweaUh, 169 Va. 886, is not at
point with the case at bar because the Supreme Court expressly
. found that the "indignation did not react against the accused." The
obvious inference to be drawn from this statement of the Court is
that if the indignation had react,ed against the accused there should
have been a; change of venue. Furthermore, the evidence showed
that the opinion was about "equally divided" as to guilt.. The facts
_
of this case are different from those in the case at bar.
The record shows that petitions were circulated and monies collected to pr0secute Gi:ace Smith. A man who contributes money to
ha~e another man ·prosecuted for murder, naturally has made up
his mind that the other man. that he wants pr0secuted is "guilty."
Naturally,. the only ki~d o,f "fair" trial that he can conceive is one
that .will convict.
The anreliability of the Commonwealth's affidavits is forcefully
illustrated by what the court said in the Jones' caser 111 Va.. 862, at
Page 365:
"A number of witnesses were examined, many of whom it is true
expressed the opinion that the prisoner could have a fair and impartial. trial in the county; yet on cross-examination, these same
witnesses practically without exc;eption .admitted that the belief was
almost universal throughout the community that the accused were
guilty."
One of the peculiar characteristics of prejudiced minds is that
they do not know t~at they are prejudiced. Naturally, one who
thinks ·that Smith was murdered and· that his wife knows
52*
about it, *a:f the same time thinks that the defendants can
get a fair trial because he· thinks. that a fair trial is a hang-
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ing, and he has heard only one side, hut still has made up his mind.
That kind of a person is not only prejudiced, but does not know
that he is prejudiced.
The question in the case at bar is not whether the Commonwealth
could find an impartial jury in Rockingham County; but rather .
could the accused. get an impartial trial in Rockingham County irrespective of where the jury came from? That question can never
be answered after the trial is over by saying that an "impartial jury
was subsequently selected." Such a statement answers itself. The
fact that an impartial jury was obtained is no assurance that they
were not swayed by the prejudices of the locality of the trial. This
has been carefully pointed out in cases like Uzzlie v. Commonweal,th,
107 Va. 919.
The vice that Section 4914 tries to remedy is not an unbiased
jury difficulty, but rather a biased or prejudicial environment,
theatre or forum for trial situation. The theatre of trial in the
Grace Smith case was highly. prejudicial to her as is sqown by the
record when the ·crowd booed her counsel in his opening statement
and by the applause which followed her conviction. An atmosphere
in a court room such as this clearly shows that a fair 'trial could
not be obtained.
Evans v. Commonwealth, 161 Va. 992, was another case of
threatened mob violence. But threat of mob violence is not the test
for a change ·of venue. Mob violence flares up but soon dies down.
It is the persisting prejudice as in the case at bar that endangers a
fair trial. A volatile man is easily inflamed to action that he
53*
*soon regrets, and is willing to,make amends for; but it is
the man with the quiet and lingering prejudices that will not
concede a fair trial.
As the court said at page 1008 :
· "It is a matter of common knowledge that mob emotions· die
away and ·are forgotten."
A man swayed to mob violence, is far more likely to grant a fair
trial after he has had time to consider his acts than the man who
acquired deep-seated lingering prejudices, caused by hearing· only
one side of a .case.
It may be true that the threat of mob violence was pr·esent in
some of the cases in which venue was not changed, but they are
cases where the community "let off steam" by mob violence and
then after the lapse of time was willing to 'let justice take its course.
But that is not the case at bar. Prejudices were more confirmed
at the trial .date than ever.
· ·-· ;
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If the case at bar were one of threatened mob· violence, that had
flared'up and then subsided so that·the community might be willing
to reconsider its pre-judgment, we would not need to ask for a
change of venue. But this is not the case. Public prejudices are per. sistent and lingering, and therein lies the danger.
"Feeling ran high and died away," Page 1003.
Had it not died away the venue would have been changed. Why?
"A change of venue should be ordered when necessary to secure
a fair trial," Page 1003.
Some of the Commonwealth's affiants had paid their good money
for. a conviction and they were demanding it. Interest doesn't lag
for the man who has money on a horse until the race is over. They
have paid for their show. Naturally, they want a "fair"
54*
trial, *but their idea of a "fair" trial is to see their money
win.
No, the test of an accused's right to a change of venue does not
rest on the presence of mob violence at the time of the alleged killing, counsel for the Commanwealth might indicate.
The petitions of the accused were sworn to. The facts therein
stated are not denied by the Commonwealth. They must be treated
as true.
In the case of Uzzle v. Commonwealth, 107 Va. 819, at Page
929, the court said :
"After careful consideration of the facts alleged in the petition
for a change of venue, and whicli must be taken as true,***, the
court is satisfied that the accused showed good cause for a change
of venue, and that it ought to have been changed."
Also see W ormeley v. Conimonwealth, 10 Gratt. ( 51 Va.) 658.
If the allegations of the petitions are not traversed, they must stand
as true, on a motion to dismiss th~ petition.
For the trial court to ignore the sworn facts of a petition for
change of venue, which facts are not denied is an abuse of discretion.
A motion to dismiss a petition is to be treated as a demurrer
thereto or a motion to strike. For the purpose of the motion the
facts alleged in the petition must be treated as being true.
The facts alleged in the petitions show "good cause" for a change
of venue as contemplated by Sectio11: 4914: The motion for a change
of venue should have b~en granted.
The Court's attention is directed especially to the statement made
by the Commonwealth's attorney on Pages 806-7 of the record,
which reads as follows :

~ .·
*"I made the observation last week, when these petitio~s· ~
were filed and the supporting affidavits filed along thereGrace M. Smith v. Commonwealth of Virginia

55*

with, that I was surprised that the defendants had made that move
at all; but I now say that I am utterly amazed at my good friend,
Mr. Earman, coming befor~ this Court and making the statements
concerning his views and opinion, as he has stated them to be in
this case. He lives in Rockingham County and he knows the people
here and he has stated that this woman cannot receive an honest
trial in Rockingham County. That puts me in the position of a
public def ender of the good name of the people of this county; that
constitutes an indictment against the good people of this county and
city, and I hold it to be my d11ty to defend their good name.. There
are 40,000 people in this county, and defendants say they cannot
receive a fair and impartial trial in their own vicanage. There is a
constitutional provision that a person shall be tried by a jury in his
own vicanage. I am utterly amazed at that sort of contention in
this case.
There has been some reference to the fact that Mr. Weaver had
received a letter, making certain threatening statements by reason
of the fac·t that this motion for a change of venue has been made.
It is no wonder that he received a letter like that. As I und~rstand
it, the letter was written to Mr. Weaver because this motion was
made, and I do not wonder that a good citizen of Rockingham County became so inflamed at this motion of Mr. Weaver or
Mr. Earman's, for the indictment they have presented against the
people of Rockingham County in that respect."
56*
*This statement was made in open court and the substance
of the same was published in the newspapers. We feel that
such a statement as this made by the Commonwealth's attorney and
circulated in the County should be sufficient in itself to show good
cause why the venue should have been changed in this case. This
argument made by the Commonwealth's attorney seemed to justify
threats against counsel for the accused and, in fact, to array public
opinion and public prejudice in the County of Rockingham merely
. because they have done their duty as they saw it to their clients.
The actual trial showed the prejudices of the people and proved
that the motions for a change of venue were well gro.unded and
should have been granted. The rights of our citizens to have a
fair trial is an inherent right which should be guarded and zealously preserved and further, our courts must be kept in their high
places in public esteem.
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A SSIGNMENT OF ERROR
No. 3
. The question presented in .this assignment is as to the admission
of the evidence of the witness Mcinturff, found on pages 263 and
264 of the record. The witness claimed 'to have had a conversation
with Frank Smith approximately thred or four weeks prior to
Smith's death. The court permitted the witness to testify as to
when he claimed Smith told him, as follows (R. 263):
"Q. Did he say anything to indicate that he knew or suspected
that his wife was untrue to him?
"MR. MESSICK!: We object to the question as leading and insulting and suggestive and hearsay.
"THE COURT: It is leading.
~'MR. SPENCER:
"Q. Did Frank Smith tell you at any time or make any statement to you relating to his wife's relations with any other man
J:- J
besides himself ?
6?i~n:.
"MR. MESSICK: We make the same objection as to
.~1!Jrm the former question.
fln~lfHE COURT: The objection is overruled.
,:r;1"~MR. MESSICK: Defendant by counsel excepts to the ruling
~ e court on the ground that the question is leading, hearsay, insnlting, and suggestive.
')rWA. Yes, he did.
"MR. SPENCER:
r~'Q. What was it?"
~£-" A.
He said that there was someone else seeing her and he was
going to catch the son-of-a-bitch who was coming there.
cof'Q. These are as near as you can recall his exact words?
r:· Jcl' A.
As near as I can tell you.
·-rl F'Q. He said someone else was seeing her and he was going to
caft:ch the son-of-a-bitch if he could do it.
·· r "A. Yes, sir.
"Q. How long was that before he died?
fo-f' A. Before he went to work at the Rockingham Motor Com- ·
parry and #ter he was discharged.
F. ~f-Q.
Did you continue to see him after that?
-?Jfbtc.9:-- Yes, sir. Seen him every day or two sometimes.
rf~11Q:· :~IDid he appear to you to be natural and normal?
"A. Yes, sir, except one evening he was out there and he kept

.f
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prancing around there and I asked him what was the matter and
he said he was worried.
"Q. Did he say what he was worrying about?
"MR:. MESSICK!: We make the same objection.
"THE COURT: The objection is overruled.
"MR. MESSICK: . Defendant by counsel excepts to the ruling
of the court on the ground heretofore stated.
"A. Not exactly, no, sir. He said he had enough to worry anybody to death.
It will be remembered that the Commonwealth sought to estab.lish that Grace Smith was unfaithful to her husband. We
58* *respectfully submit that the foregoing qeustions prop~unded by the attorney for the Commonwealth were leading,
suggestive, and insulting. The answers given thereto were hearsay
and of a character to inflame and prejudice the jury against Grace
Smith and to cause the jury to suspect or bel~eve that she was unfaithful to her husband.
In the recent case of Powers vs. The Commonwealth, 182 Va.
669, 674-75, in discussing the admission of hearsay testimony, Justice Spratley, in speaking for the court, said :
"The first question in this case is as to the admission of the evidence ·of the witness, Younce, that he 'understood the defendant
runs the place and everybody says he runs the place.' The last
clause of the statement was hearsay evidence, an extra judicial statement, dependent upon the veracity and competency of some other
person or persons. It lacked the sanctity of the oath and the test of
the crossexamination of such person 6r persons.
"As a general rule, hearsay eviden5=e is inadmissible. The statement of Younce does not come within any well defined exception
to that rule. Taliaferro v. Pryor, 12 Gratt. (53 Va.) 277; Atlantic
Coast Line R. Co. v. Caple, 110 Va. 514, 66 S.E. 855; Vol. 5 Digest
of Va. and W. Va. Reports (Michie) page 339, et seq.; 9 Va. and
W. Va. Digest (West) page 173 et seq.
***'**
"We cannot say what effect the hearsay evidence may have had
upon the minds of the jurors. Especially is this true when the evidence was entirely circumstantial. It may have been highly prejudicial, and for that reason it was error to allow its admission for the
consideration of a jury."
.The evidence in the case at. bar is entirely circumstantial. The
Commonwealth's "ace in the hole," so to speak, was to establish
that Gra:ce Smith was a bad woman and an unfaithful wife. It failed
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miserably in its proof and when it resorted to hearsay evidence to
cause the jury to suspect and believe that Grace Smith was a bad
woman and an unfaithful wife, the rights of Grace Smith were
prejudiced in the minds of the jury and in the minds of spectators
throughout the court room. The admission of such evidence
59*
*for the consideration of the jury was reversible error.
A:gain, on pages 262 and 263 of the record, the witness
Mcinturff was permitted, over the objection of the defendant, to
testify as to what he claimed Frank Smith told him as to Smith's
future plans. The evidence is inadmissible because it was hearsay
and prejudicial to the defendant.
To the same effect was the admission of hearsay testimony from
the lips of the witness Mcinturff, found on page 261 and 262 of the
record.
There can be no doubt of the fact that the admission for the consideration of the jury of the foregoing prejudicial hearsay testimony is reversible error.
ASSIGNMENT OF ERROR
No.4
One Lavina Lam, a sister of Frank Smith, was called as a witness for the Commonwealth. The question presented by this assignment is as to the admission ,of the evidence of the witness Lavina
Lam's alleged conversation she had with Frank Smith sometime
prior to his death. ( See Record p. 1OS and 106.) The evidence was
hearsay and the Commonwealth sought to establish by its admission
that Frank Smith and his wife were quarreling and having trouble
in the home. It was error for the court to allow its admission for
the consideration of the jury for the same reasons assigned in assignment of error No. 3.
ASSIGNMENT OF ERROR
NO. 5
As previously stated, the officers of the law took full and complete possession of the Smith home on the night of his death and
have had it under their control since that time. Various and
60*
sundry *articles were taken from the home by the officers
and agents of the Federal Bureau of Investigation. Such
articles were submitted by the Commonwealth to experts skilled
in the scientific investigation and detection of crime. Grace Smith
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sought to have articles thus obtained turned over to an officer of
the court for inspection and examination by experts of her own
choice or else appointed by the court to make an examination and
report to the court their findings. A written petition was filed before the court wherein the defendant requested the court for the
privilege of having the examination conducted in the manner aforesaid. The court denied the motion.
This assignment of error presents an interesting and novel question. Are the prosecuting authorities to be permitted to seize and
take possession of the belongings of an accused, found in the home
of the accused, submit such property to experts of its own choice
and deny unto t~e accused the right under proper circumstances to
have such property examined by ·experts of equal or greater skill?
In other words, is an accused to be put at the mercy of the testimony or findings of an expert or so-called expert without a reasonable opportunity being afforded the accused to meet such testimony
by the testimony of others skilled in the sciences of modern criminal
investigation and detection? We respectfully submit that in fairness
and justice reasonable opportunity should be afforded an accused
and her counsel to have property taken from her or her home
examined by experts of her choice so that preparation can be made
for trial of the charge against her.
Scientific investigation of crime is of comparatively recent origin.
The question presented by this assignment has arisen in a few
jurisdictions. We find the following to be the law:
61 *
*The right of a defendant in a criminal case to inspect a
written statement relative to the alleged crime was upheld in
State v. Tippett ( 1927)-Mo.-296 S.W. 132, at ]east, where the
. motion for inspection showed the statement might be material. The
court said. "The general rule denying the inspection of documents
in the hands of an adverse party has been greatly relaxed in modern
cases. In civil cases an inspection of documents in the hand~ of opposing parties, . . . upon motion, has been allowed. The cases seem
to hold that it is a matter of indifference whether the document to
be examined may be of actual benefit to the party filing the motion
to inspect. If from the motion the document may be material, thf~
right of inspection obtains ... We are unable to perceive why the
privilege should not obtain in a criminal case, although we have
been unable to find an authority in point ... That it was desired
that the state's evidence remain undisclosed partakes of the nature
of a game, rather than judicial procedure. The state in its might
and power ought to be, and is, too jealous of according a defendant

\
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a fair and impartial trial, to hinder him in intelligently preparing
his defense and in availing himself of all competent material and
relevant evidence that tends to throw light on the subject matter
on trial."
In United States v. Rich ( 1922) 6 Alaska, 670, it appeared that
an accused filed an application for an order permitting him to inspect and to have made a photograph of a certain piece of glass in
the custody, of the prosecuting officers, on which it was claimed
were finger prints made by the accused. The court granted the order
saying: "I am unable to see any ground for refusing the appli~tion
except that there is no expression statutory provision for gr.anting
it, and no precedent has been cited. The· United States attorney
urged at the hearing that it was an attempt to compel the prosecution to disclose its case. Inasmuch as the intended use of the glass
is admitted, I am unable to see any merit in the argument. If the
defendant were to ask an order directing the prosecution to furnish
him an outline of its entire case, the demand would be unreasonable.
H this were done, the defendant would no doubt object at the trial
if any testimony were offered to which he had no prior notice. The
request for a photograph of the alleged finger prints, in order that
defendant may have them examined by experts of his own choosing
seems entirely reasonable to me. The. defendant is entitled to have
every opportunity to prepare his defense. The whole purpose of a
law trial, criminal or civil, is to ascertain the truth. No unfair
handicap is imposed upon either party by allowing the other to have
full knowledge of inanimate objects intended to be used in evidence. They are unchangeable, except by destruction or wilful alteration. The law of .English-speaking states nearly everywhere
provides by statute or long precedent for the inspection of written
documents . . . The reason seems to me to be fully as strong in
criminal cases. The government is given the right in Alaska to obtain by search warrant 'property used as means of commiting a
felony.' Why should the prosecution be allowed to withhold and
conceal from a defendant all knowledge of a chattel which
62*
it claims carries *convincing evidence of defendant's guilty?
The evidence cannot be altered by defendant's prior knowledge, nor ·can its force be minimized if the theory of the prosecution be correct. Inspection by the defendant before trial merely
offers him the means of showing, if he can, that the prosecution's
theory is wrong. The logic of the issue is thus stated in Wigmore
on Evidence, S. 1862: 'So far as concerned chattels and premises
in_his possession.or.~ontrol, the adver~ary in common .law actions,

·-

Grace M. Smith v. Commonwealth of Virginia

43

like the true gamester that the law encouraged him to be, held
safely all the trump cards of the situation, free from all legal liability of disclosure before the trial; in this respect there was not
recognized. even the limited right of inspection which after the days
of Lord Mansfield, had been conceded for documentary evidence.
But in chancery, under the same wholesome principle and practice
by which bills of discovery were allowed for ascertaining the opponent's testi~ony and the documents in his possession, the inspection of chattels and premises in his possession or control was obtainable wherever fairness seemed to demand it.' "
Likewise in People v. Gerold ( 1914) 265 Ill. 448, 107 N.E. -165,
Ann. Cas. 1916A, 636, wherein the defendant was accused of withholding funds from his .successor in office, and his books were
seized by the state's attorney, it was held that the lower court had
committed error in refusing to impow1d the books, which were to
be used in evidence, so as to allow the accused access to them before
trial in order to enable him to prepare his defense.
And in Cloniger v. State ( 1922) 91 Tex. Crim.. Rep. 143, 237
S.W. 288, wheerin the prosecution had introduced. in evidence a ·
letter alleged to have been written to the prosecutrix by the accused, ·
and other letters relating to the same subject were in the possession of the prosecution, the court held that the accused was entitled
to an inspection of the other lett~rs.
To the same effect, see Sprinkle v. State ( 1925) 173 Miss. 731,
102 So. 844, wherein it was held that the court should have allowed
counsel ·for the accused to examine a statement of the deceased's
dying declarations which were taken down by a sten:ographer at the
request of the district attorney.
ASSIGNMENT OF ERROR
N0.6
The court erred in granting, at the instance of the Commonwealth, Instruction No. 6, found on page 592 of the record,. for
the· reasons assigned on pages 592 and 597. The instruction is
without evidence to support it. The instruction permitted the jury
to find a condition or conditions to exist that were physically impossible. It was in direct conflict with Instruction "F," pre63*
viously given by the court and found *on Page 580 of the
record, wherein the jury were instructed that before they
could find Grace Smith guilty they had to believe that the death
or hanging' of Frank Smith was the joint and concerted action of
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Grace Smith and Ralph Garner. Under Instruction 6, the jury were
instructed that it was not necessary to warrant them in finding a
verdict of guilty to have believed that the death and hanging of
Frank Smith was the joint and concerted action of Grace Smith
and Ralph Garner but could find that Grace Smith alone carried
Frank Smith to the basement and hung him.
The instruction is in conflict with the bill of particulars filed
by the Commonwealth. It is in direct conflict with the Commonwealth's theory of the case. It was physically impossible for Grace
Smith to have removed,Frank Smith from the hallway of his home
to the basement thereof and caused his death by hanging. While
discussing the instructions before the court, we withdrew Instruction "F" as originally offered, as shown by page 598A of the
record, and substituted therefor Instruction "F," found on page
580 of the record, because of the admissions of the attorney for
the Commonwealth during the course of such discussion.
If \the court will kindly turn to page 598B and 598C of the
record, the correctness of our position will at once become apparent. For the convenience of the court, we quote verbatim from the
record as to what occurred:
"MR. MESSICK: In order to meet your objection, I wanted
to know what was your position was the reason I offered t~at instruction on that matter. If I understand your position, I will withdraw it-that she, in· conjunction with Garner, hung him and not
by herself.
"MR. SPENCER: If Garner, or whoever it was went in there.
If no one went ·in there, she could not have carried him down there
and hung him up. I don't think anyone could argue she could have
done it. She could not possibly have done it herself.
64*
*"MR. MESSICK: The only person it could have been
was Garner.
"MR. SPENCER : · I think she could be convicted if Garner
was tried first and was; and, if it was not Garner, some 'man went in
there.
"MR. MESSICK: Is it not the duty of the Commonwealth to
point it out? I think that is the law of the case and the facts of the
case. If they are not going to take the position that she did not do
it alone, we will withdraw this No. F, and submit a new one, in
its place, also marked No. F."
The instruction is wholly without evidence to support it. There is
not a fact or circumstance established by the evidence from which
a reasonable inference could be drawn that Frank Smith, after the
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wound was inflicted with the hammer, was in such condition that
any person could have entertained the belief that he was dead or
would die from such cut or wound. The testimony of the coroner
is in negation of any such contention. The uncontradicted physical facts are in negation of any such finding. We here and now
again call on the attorney for the Commonw.ealth to point out
to this court the evidence in the record from which there could be
drawn any such reasonable interpretation. The instruction is simply
without evidence to support it, assumes the existence of facts that
were physically impossible, is in direct conflict with the theory of
the Commonwealth's case, and, furthermore, it is against the facts
and circumstances and all fair and reasonable inferences that could
have been drawn from the facts and circumstances proved.
The granting of the instruction is reversible error and for the
_reasons pointed out needs no citation of authority in support thereof. Its vice is obviously. apparent.

65*

*ASSIGNMENT OF ERROR
N0.7

'The court erred in giving, at the instance of the Commonwealth,
Instruction No. 5, found on page 591 of the record, for the reasons
there assigned. Such instruction is in direct conflict with the Commonwealth's theory of the case. It likewise was in conflict with the
undisputed physical facts or conditions. In the case at bar, there
could have been no principals in the second degree. If the death of
Frank Smith was the result o~ the criminal agency of another, then
it, of necessity, had to be the joint and concerted action of two or
more persons. Grace Smith ·could not have hung him alone and
neither could Ralph Garner. The physical conditions were such as
to require the joint and concerted action of two or more persons
acting together in conjunction with each other and each would have
been a principal in the first degree.
The instruction has no application to the facts in the case at bar.
It applies to cases of homicide where a person is shot or stabbed to
death and the murderer is aided, counseled, or advised by another
present at the time. Under no circumstances could the instruction
have application to the facts established 1by the evidence in this
case, as the Commonwealth admitted the physical conditions required the joint and concerted action of Grace Smith and Ralph
Garner to bring about the death of Frank Smith.
Why was the instruction requested by the Commonwealth? The

46

Supreme Court of Appeals of Virginia

answer is obvious. It hoped that the jury would resort to. suspicion,
conjecture, and speculation to find Grace Smith guilty. It hoped
that the jury might possibly take the position that someone other
than Rialph Garner, in conjunction with Grace Smith, murdered
her husband. In other words, the Commonweal~ sought to
66*
have the jury *believe, without a scintilla of evidence to
support it, that it was possible some person other than Garner entered the Smith home and killed Smith.
If the court will again turn to page 598C of the record, it will
find that the· attorney for the. Commonwealth took such a position.
We again quote the statement of the attorney for the Commonwealth wherein he said :
"I think she could be convicted if Garner was tried first and was;
and, if it was not Garner, some man went in there."
The instruction was misleading, wholly inconsistent with all of
the evidence in the case, diametrically opposed to the Commonwealth's theory of the case, and is in conflict with the bill of particulars.
The action of the court in granting the instruction is prejudicial
and reversible error.
ASSIGNMENT OF ERROR
N0.8
The court erred in failing and refusing to strike the evidence of
the jury in .view of the admissions of the attorney for the Commonwealth. At the instance of Grace Smith the court gave Instruction "J," found on page 584 of the record. The Commonwealth
strenuously objected to the giving of the instruction. That the instruction is the law applicable to cases of circumstantial evidence,
there can be no doubt. It has been given by the trial courts of this
state for practically a half a century. It was hornbook law in Virginia and West Virginia. It is the law of the land. After considerable argument, the court gave the instruction. A recess for
67*
dinner was given. Upon return to the court room, the *attorney for the Commonwealth again objected to the instruction and requested the court to change it and the court finally said
(R. 585):
"I will not change it."
Whereupon, the attorney for the Commonwealth said ( R. 585) :
"That just puts us out of court, when you say in one instruction
that it d~ not have to be proved beyond any possibility of. mistake,
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and, then, in this instruction say 'such evidence can not amount to
proof however great the probability may be.'"
After all the instructions were read and formally given to the
jury, we renewed our motion to strike the evidence of the Commonwealth in view of the foregoing admission .of the attorney for
the Commonwealth. When the instruction was given and the attorney for the Commonwealth said to the court
·
"That just puts us out of court"
it was an admission made in a judicial .Proceeding that the circumstances established by the evidence were not sufficient to meet the
requirements of the law and was equivalent to saying that the evidence was not sufficient to warrant a conviction under the law of
the·case. Such admission on the part of the attorney for the Com·
monwealth is amply justified by the evidence in this case. In fact,
we do not see how he could have reached any other conclusion and
we heartily concur in his statement "that just puts us out of court."
In view of the admission, the court should have sustained the
motion to strike the evidence.
When the court ruled that it would not strike the evidence, , ,.
requested the court to be permitted to read, during the argument of
the case, the statement of the attorney for the Commonwealth about
the instruction in the event the attorney for the Commonwealth
took the position before the jury that the evidence was sufficient to
meet the requirements of the law as laid down in the in68*
struction. The *court denied our request and emphatically
stated that we would not be permitted to make such argu·
ment, and before such argument would· be permitted, the court
would change the instruction, even though it had been carefully
considered, given, and read to the jury. We respectfully submit that
the action of the court in this respect is error. The Commonwealth
was a party to this action and it was bound by the admissions of its
attorneys, the same as any other litigant. An attorney should not be
permitted to take inconsistent . positions during the progress of a
trial.· He should not be permitted to take one position before the
court and another position before the jury. We were clearly entitled
to bring to the jury's attention the statement or admission made be·
fore the court, if and when the attorney for the Commonweatlh un·
dertook to assert a contrary or inconsistent position before the jury.
We, therefore, respectfully submit that the questions presented by
this assignment of error are substantial and the rulings thereon
prejudicial to Grace Smith.
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ASSIGNMENTS OF ERROR
NO. 9-10-11
The last three assignments will be argued together. While we
deem it unnecessary to resort to technical grounds to secure a reversal of the conviction of an innocent woman, it is our'duty to so do.
The very heart of this case is innocence and, as we have pointed
out, the record conclusively shows that our client is innocent.
The question presented by these assignments relates to certain
proceedings taken by the court in her absence. The record shows
that she was not present when the court ruled on her ap69*
plication to *have the property taken from her home turned
over t? an officer of the court for examination by experts
of her own choosing or else appointed by the court and the subject
of assignment of error No. 5 of this petition. Th_e ruling of the
court on her petition and motion was of vital importance to Grace
Smith in the preparation and defense of the charge against her.
The court should have required her presence (See Record W-13.)
The court, in the absei1ce of Grace Smith, granted a motion for
severance ~nd, likewise in her absence, ranted a motion for a bill
of particulars. She, in each of the proceedings, appeared only by
attorney. She was on trial for felony and under the statute of Virginia, it was the duty of the court to see that she was personally
present at every stage of the trial iwhere anything was done by
which she was to be affected. ( See Code Sec. 4894.)
The right of Grace Smith to be present at all stages of the trial
where anything was done by which she was to be affected, is a
Constitutional right which she can not .waive. Such is the holding
of this court in the cases of Jackson v. The ComnwnweaUh, 19
Graft. ( 60 Va. 656; J 0111es v. The Commonwealth, 87 Va. 62, 12
S. E. 22 6; Shelton v. The Coninwm.t•ealtli, 89 Va. 450, 16 S.E.
355; Bond v. The Comnwn,wealth, 83 Va. 581, 3 S.E. 149.
In Noell v. The Commonwealth, 135 Va. 600, 115 S.E. 679, this
court held that the presence fo a person indicted for felony is essential to the jurisdiction of the court and can not be waived. The
law is well established that a person accused of felony must be arraigned in person, and must plead in perso11; and, in all the subsequent proceedings, he must appear in person,, not by attorney; and
such appearance in person must affirmatively be shown by the record. Such is the law of this state as pronounced in a number
70*
of decisions of this *court.
Grace Smith was indicted at the February, 1945, term of
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the Circuit Court· o,f Rockingham County. She was not afforded a
preliminary hearing. She was at liberty on bond in the amount of
$2500 at the time the indictment was returned. The amount of her
bond was immediately increased to $10,000 and she· appeared, was
arraigned, entered a plea of not guilty, and furnished the bond
required. ( See Record p. . ) She was arraigned and plead . not
guilty on April 2, 1945, the same day the indictment was found.
The proceedings that are the subject of this assignment of error
and which affect her rights and interest were had by the court in
.her absence and subsequent to her arraignment. After arraignment
and plea, it was necessary that she be present at all of the proceedings thereafter that affected her interest, save and except at the
hearing of the motion for a change of venue. The Legislature has,
by statute, Code Sec. 4914, provided that a person accused of felony
need not be present at t~e time of the hearing of a motion for a
change of venue. Therefore, in the single instance, to-wit: change
of venue, one indicted for felony is required to be pe~sonally pr~sent at all of the proceedings had subsequent to arraignment that
affect his interest.
In the recent case of Rogers v. The Common:wealth, 183 Va. 190,
Chief Justice Campbell delivered the opinion of the court wherein
·
it was said:
"It has been frequently said, speaking generally, that courts rigidly enforce the prisoner's right to be present at every stage of the
trial from his arraignment to his sentence, when anything is to b,e
done which can affect his interest. Among the more recent cases
·here are Fetters v. Commonwealth, 135 Va. 501, 115 S.E. 692;
Noell v. Commonwealth, 135 Va. 600, 115 S.E. 679, 30 A.L.R.
1345; Pierce v. Commonwealth, 135 Va. 635, 115 S.E. 686,
71 * 28 A.L.R. 864. *"Generally stated, the rule is that he must
be present on his arraignment, when any evidence is given or
excluded, when the jury is charged, when the trial court wishes to
communicate with the jury in answering questions by them, and
when the jury receives further instructions. He must be present at
every stage of the trial proper.
"It is thus apparent that the test to be applied in determining
whether or not the statute has been violated is : Has the interest of
the defendant been affected by the action of the judge?"
Inasll}uch as the record shows that Grace Smith was hot personally present at the time of the filing and hearing of her petition to
have the· property taken from her home, turned over to an officer
of the court for examination, and inspiration by persons skilled in
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the scientific investigation of crime, her interest was materially
affected by the action of the court in refusing to grant her motion.
The ruling of the Court on her motion presents a vital question and,
as before stated, is the subject of the fifth assignment of error.
Under the rule stated in Rogers v. Commonwea/,th, Supr_a, it was
the duty of the court to rigidly enforce her right -to be present at
every stage of the trial from her arraignment to her sentence when
anything was done which could affect her interest. The failure of
the court to enforce her right in this respect has, in effect, .denied
her a Constitutional right which she can not waive. The rigid enforcement of the right to be present is essential to the jurisdiction
of the court. (See Noell v. The CommonweaUh, Supra.)
It is respectfully submitted that upon this assignment of error
alone, Grace _5mith is entitled to a. reversal of this case.
PRAYER

•
In consideration
whereof, your petitioner, Grace Smith, who is
innocent of the offense charged against her, prays that she
72*
*may be awarded a writ of error and supersedeas to the
judgment entered by the Circuit Court of Rockingham
County, Virginia, on October 22, 1945, and that for the errors
herein assigned, the said judgment may be reviewed and reversed
by this Honorable Court, and that this Honorable Court will find
that Frank Smith committed suicide, discharge her from custody,
fully exonerated, or, in any event, that a new trial be awarded unto
her.
( 1), Counsel for Grace Smith respectfully request that they may
be allowed an opportunity to state orally their reasons why a writ
of error and supersedeas should be granted.
( 2) Counsel for Grace Smith represent and herewith advise the
attorney for the Commonwealth that this petition and a transcript
of the record will be filed with the Honorable Herbert B. Gregory, one of the Justices of the Supreme Court of Appeals of Virginia at
his office in the Municipal Building in the City of Roanoke, Vir..
· ginia, on January 19, 1946.
(3) Counsel for Grace Smith aver that a true and correct copy
of this petition, on the 19th day of January, 1946, was delivered in
person to the attorney for the Commonwealth of Ro~ngham
County, Virginia, in his office in he Court House in Harrisonburg,
Virginia.
( 4) That in the event a writ of error and supersedeas is award-
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ed., Grace Smith requests that this petition be printed with the· rec73*

ord in lieu of an opening brief in her behalf.
*And your petitioner will ever pray, etc.

GRA:CE M. SMITH,
By Counsel.

D. Wampler Earman
Russell M. Weaver
T. W. Messick
Counsel.

D. Wampler Earman,
·First National Bank Building,
Harrisonburg, Va. ;
Russell M. Weaver,
First National Bank Building,
Harrisonburg, Va. ;
T. W. Messick,
130 West Campbell Avenue
Roanoke, Virginia
Counsel for Petitioner,
GRACE M. SMITH.
CERTIFICATE
We, D. Wampler Earman, Russell M. Weaver, and T. W. Messick, Attorneys at Law, practicing in the Supreme Court of Appeals
of Virginia, do certify that in our opinion there is error in the
judgment herein complained of and that for said error the said
judgment should be reviewed and reversed by the Supreme Court
·of Appeals of Virginia.
Given under our hands this 19th day of January, 1946.
D. Wampler Earman
Russell M. Weaver
T. W. Messick.
· Writ of error and supersedeas
granted but the same is not to
release her from bail under
which she is· now at liberty.
2-1-46 H. B. G.
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Filed 1-19-46.
H.B.G.
Received February 4, 1946
M.B.W.

RECORD
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COMMONWEALTH OF VIRGINIA
COUNTY OF ROCKITNGHAM, to-wit:
IN THE CIRCUIT COURT OF SAID COUNTY:
The grand jurors of the Commonwealth of Virginia, in and for
the body of the County of Rockingham, and now attending the
Circuit Court of said County, at its February term, 1945, upon their
oaths do present that Grace M. Smith and Ria.lph H. Garner, on or
about the 20th day of February, 1945, in said County, unlawfully
and feloniously did kill and murder one Frank C. Smith, against
the peace and dignity of the Commonwealth of Virginia.
·
This indictment is found upon the testimony of
Wm. J. ~ean
Guy Rogers
Walter M. N orvelle
E. E. Kliser
Lavinia Lam
witnesses sworn in Court and sent before the grand jury to give
evidence.
page W7 ~

IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY;, VIRGINIA

COMMONWEALTH
V.

GRACE M. SMITH and
RALPH H. GARNER
This day came the defendants, by cotU1Sel, and filed their memorandum of authorities pursuant to leave given them so to do by
order ~tered herein on the 4th day of May, 1945, and also came
the attorney for the Commonwealth; and the Court, having examin-
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ed and maturely considered the affidavits heretofore filed by the defendants in support of their ~espective petitions and n:iotions for
the awarding of a change of venue, together-with the newspaper
clippings exhibited, and having likewise examined and maturely
considered the coW1ter affidavits filed by the Commonwealth in opposition thereto, and such consideration of the evidence having failed to satisfy the Court that a fair and impartial trial cannot be had
in Rlockingham County for the defendants, or either· of them, ..it is
accordingly ORDERED that said petitions, and each of them, be
and the same are hereby dismissed, and the said motions, and each
of them, be and they are hereby overruled; to which action of the
Court in dismissing said petitions and overruling said motions the ,
defendants, and each of them, by counsel, except.
page \,VS ~

IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA:

COMMONWEALTH OF VIRGINIA
vs.

GRACE M. SMITH and RALPH H. GARNER
To La?L7'ence H. Hoover, Esquire, Conwwnwea1th Attorney for
Rockingham County, Virginia:

You are hereby notified that on the 11th day of June, 1945 at
10 :00 o'clock A.M., certifies of exception to the action of the· above
Court denying the motion of Grace M. Smith and Ralph H. Garner
for a change of yenue, will be tendered to the ·Honorable H. W.
Bertram, Judge of the Circuit Court of Rockingham County, Virginia, in the Circuit Court Room in the City of Harrisonburg, Virginia.
Given under our hands this 6th day of June, 1945.
Russell M. Weaver
D. Wampler Earman .
Attorneys for Grace M. Smith
Glenn W. Ruebush
Charles A. Hammer, Jr.
- Attorneys for Ralph H. Garner
Legal service of the·above notice is accepted this 6th day of June,
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1945, and all objections as to the length of notice are hereby waived
and agreed to.
Given under .my hand this 6th day of June, 1945.
Lawrence H. Hoover
Commonwealth Attorney for Rockingham County, Virginia
page W9 ~

IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA

COMMONWEALTH OF VIRGINIA

V.
GRACE M. SMITH AND RALPH H. GARNER
MOTION FOR BILL OF PARTICULARS
The defendants and each of them in the above styled cause comes
now this 13th day of June, 1945, and asks that the Commonwealth
b~ required to fur~ish them a Bill of Particulars showing the following.:
( 1) The means or instrument used in the cause of the death ·of
Frank C. Smith that is, whether such death was caused by the use
of a hammer, rope, poison, gun or by some other means, or by some
combination of means or instruments and if so what they were.
(2) The hour of the day that death occurred.
( 3) Did the killing occur in the hall or in the upstairs· part of
the house, in the basement thereof or in what part of the house
said killing did occur.
( 4) Did both of the accused take part in· the killing or was the
killing done by one of the parties and if so which one or was the
killing done by both parties and if so what part did each accused
take in the killing.
( 5) The pertinent circumstances connected with the killing of
said Smith.
.
( 6) State who, if any other person, was present at the time of
the killing and who were in position to have personal knowledge
of the same..
Grace M. Smith
Ralph H. Garner
·'(._ By Counsel
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Russell M. Weaver

D. Wampler Earman
Charles A. Hammer
Glenn W. Ruebush
0£ Counsel
page WlO ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
COMMONWEALTH
v.

GRACE M. SMITH and
RALPH H. GARNER

)
) Upon An Indictment For Murder
)
)
)
Bill of Particulars
)

Comes now the attorney for the Commo.nwealth on this 25th day
of June, 1945, and for the particulars of the charge against Grace
M. Smith and Ralph H. Garner upon a joint indictment returned
against them by the Grand Jury of the Circuit Court of Rockingham County, Virginia, at its February Term, 1945, for the murder
of one Frank C. Smith, gives the Court· to understand and be advised that the Commonwealth charges and expects to prove that
on the 20th day of February, 1945, between the hours of 6 :00
o'clock, P.M. and 10:00 o'clock P.M. of that day, at No. 60 Willow
Street in the City of Harrisonburg, in the County of Rockingham,
Virginia, the said Grace M. Smith and the said Ralph H. Garner,
being each and both then anrl there present and each acting in concert with the other and each aiding, abetting, counselling, advising,
assisting and encouraging the other the felony and murder to com-'
mit and do, feloniously, willfully, deliberately and premeditatedly
did strike, beat and wound the said Frank C. Smith with their fists
and with a hammer and with some blunt instrument, the exact kind
and description of which is to the Commonwealth unknown, then
and there mortally wounding the said Frank C. Smith in and about
the head, face, chest,. veins, arteries, brain, viscera and body of the
said Frank D. Smith, and did then and there, on the day and year
aforesaid, in the County aforesaid, and at the address in the City
of Harrisonburg aforesaid, by means of a rope, then and there by
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the said Grace M Smith and the said Ralph H. Garner tied about
the neck of the said Frank S. Smith, did strangle,
page Wl 1 ~ asphyxiate and hang the said Frank C. Smith; and
that the said Frank C. Smith having been then and
there beaten, wounded, strangled, asphyxiated and hung by the said
Grace M. Smith arid the said Ralph H. Gamer in the manner aforesaid, died of said wound_s and said strangulation, asphyxiation and
hanging in the City of Harrisonburg, in· Rockingham County, Virginia, on the day and year aforesaid, between the hours of 6 :00
o'clock P.M. and 10 :00 o'clock P.M~ of that day as aforesaid.
Respectfully submitted, this 45th day of June, 1945.
Lawrence H. Hoover
Attorney for the Commonwealth
page W12

~

COMMONWEALTH
V.

GRACE .M. SMITH and RALPH H.
. GARNER
Upon motion of counsel for Grace M. Smith, one of the accused,
that she be tried separately, it is therefore ordered that there be a
severance in these cases and that the said Grace M. Smith be tried
separately and apart from Ralph H. Garner, the other accused in
the joint indictment herein.
June 29, 1945.

H. W. B~
page W13 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTYi VIRGINIA:
COMMONWEALTH OF VIRGINIA
vs.

GRACE M. SMITH
This case coming on to be heard this 12th day of October,
1945, upon the petition of Grace M. Smith this day filed in open
court and came the attorney for the Commonwealth, and the defendant appeared by counsel, and the Court, after considering all

.
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matters contained in the petition and after hearing argument of
counsel, is of the opinion that Grace M. Smith is not entitled to the
relief prayed for in said petition.
It is, therefore, ORDERED that the request of Grace M. Smith
to have the articles and. property mentioned in said petition turned
over to the sheriff of this county or some other officer of this Court
where her counsel might have access to such articles and property
and have. the same examined by persons or experts skilled in the
arts or sciences of medicine, criminology and chemistry, be and is
hereby denied; to which action of the Court the defendant, by counsel, then and there excepted.
On further consideration whereof it .appearing to the Court, upon
the request of the said Grace M. Smith that her counsel be allowed
to inspect the report of certain doctors at the University of Virginia
of the result of an autopsy performed at said University, that the
attorney for the Commonwealth ha~ no report 0f· said autopsy but
has only the personal notes of Dr. James R. Cash upon his findings
upon said autopsy and that the said Dr. Cash is an expage \V14 ~ pert pathologist employed by the Commonwealth to
make said examination and that said notes· constitute
the personal property of said Dr. James R. Cash and if not appearing to the satisfaction of the Court that there is any such report as
alleged in the petition the prayer of the petition in his respect is
denied.
Whereupon, the defendant, by counsel, moved the Court to require the attorney for the Commonwealth to furnish her counsel
with a copy of ·such findings that is now in his possession of the
doctors who conducted and performed the autopsy over the body
of Frank C. Smith, and which the attorney for the Commonwealth
stated he had in his possession, which motion the Court denied arid
the defendant, by counsel, in open court excepted.
Enter:
H.W. B.
page W15 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA:
COMMONWEALTH OF VIRGINIA
vs.

. GRACE-M. SMITH

Petition

•
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To the Honorable H. W. Bertram,-Judgie of scdd Court:

Now comes your petitioner, Grace M. Smith, who respectfully
alleges:·
(1) That she was indicted in the Circu_it Court of Rockingham
County, Virginia along with one, Ralph Garner, for the murder of
her husband, Frank Smith, on the 20th day of Febmary, 1945, at
her home on Willow Street in Harrisonburg, Virginia;
( 2) That your petitioner is innocent of the alleged crime and
that Frank C. Smith came to his death by his own hands;
( 3) That shortly after his death your petitioner was taken into
custody by the police of th<. City of Harrisonburg and was held by
them until the 22nd day of February, 1945, at which time a warrant
for murder was sworn out against her;
( 4) That beginning on the 21st day of February, 1945, and continuing daily thereafter for a number of days scurrilous and morbid
stories were written concerning the death of Frank Smith in the
newspapers which have a circulation in R!ockingham County;
( 5) That the people of Rockingham County have discussed and
• are continuing to discuss this case and rumors, gossip,
page Wl6 ~ untrue and slanderous remarks concerning the death
of her husband and also concerning her have been
made and told as true and due to this there has arisen in the minds
of the people a hostile public feeling and prejudice against your
petitioner of such a character that will prevent your petitioner from
having a fair and impartial trial in Rockingham County;
(6) That your petitioner is advised and believes and so alleges,
that petitions have been circulated among the citizens of Harrisonburg and Rockingham County requesting financial aid for the presecution of this case and that numerous contributions have been
made by the public;
( 7) That your petitioner is informed and believes that the case
has been discussed on street corners, in the homes, stores, filling
stations and other places where more than one person ·congregates,
and the atmosphere has been so charged with gossip and the prejudice of the people is so great and of such a character that your
petitioner stands, at present, convicted in the minds of the people of
this county and a trial here at this time would likely result in a
miscarriage of justice;
(8) That your petitioner has entered a plea of not guilty of
the charge for which she stands indicted. That she reaffirms that
plea in this petition and her only request is that she be allowed to
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stand trial in a venue wherein the same may be fair and impartial.
( 9) That. your petitioner filed with the Court a petition asking
for a change of venue in the month of April, 1945, and that upon
said petition affidavits in support thereof were filed and your petitioner·· states that the facts herein are the same as they were when
the hearing on the petition was had.
WHEREFORE, Your petitioner prays that this Court may
grant a change of venue as provided by law so that she
page W17 ~ may have a fair and impartial trial.
Grace M.Smith
Subscribed and sworn to before me this 12th day of October,
1945~
Frances Steele
NoJa_ry Public
page W18 ~ STATE OF VIRGINIA
COUNTY( OF ROCKINGHAM, to-wit:
This day personally appeared before me, the undersigned notary
public· in and for the county and state aforesaid, Grace M. Smith
who made oath before me that she stands indicted in the Circuit
Court of Rockingham County, Virginia charged with the murder
of Frank C. Smith; that she was arrested on the charge embraced
in the indictment in February, 1945; that a preliminary hearing
was set before the Trial Justice of Rockingham County for the
2nd day of April, 1945; that by agreement of the Commonwealth's
attorney and her counsel such preliminary hearing was continued
until the 4th day of April, 1945; that on the 2nd day of April, 1945
the Commonwealth's attorney of Rockingham County, presented .
the matter to a grand jury and the indictment was returned on the
said 2nd day of April, 1945; that she was not given or. afforded
the benefit of a preliminary hearing and that she has not had an
opportunity at a preliminary hearing or at any other time, to exa,
mine and inspect the articles or property taken from her home by
the Commonwealth authorities as set forth in her petition filed in
this action~
Wherefore, she makes this affidavit. in support of the petition this
day filed in this action.
Grace M. Smith
Taken, subscribed and s;worn to before me this 12th day of
October. 1945.
Frances Steele
Notary Public
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page W19 J IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
COMMONWEALTH OF VIRGINIA
/

vs.

Petition

GRACE M. SMITH
To the Honorable H. W. Bertram, Judge .of said Court:
Now comes your petitioner, Grace M. Smith, and respectfully represents tlllto the Court :
( 1) That she stands indicted for murder in this Honorable
Court, her case having been set for trial on rhe 15th day of October, 1945;
·
(2) That the indictment and bill of particulars state that she
murdered her husband, Frank Smith, in their home at 60 Willos
Street, Harrisonburg, Virginia; that the murder was accomplished
with a hammer and some. blunt instrument and by means of a
rope;
( 3) That the Commonwealth, through its constituted authorities,
took possession of the home at 60 Willow Street and retain possession of the same at this date; that they have taken into 'their possession the above mentioned hammer and rope as well as other articles
and property;
( 4) That in order. that your petitioner may properly prepare
and present the true facts at the trial of the indictment in thislaction
it is necessary that her counsel have access to any and all articles
and property, of every kind and character, taken from the home
of petitioner and.now in the possession of or held by the Commonwealth authorities or other persons connected with the
page W20 -~ prosecution that may be the subject of expert or opinion testimony or investigation of persons or experts
skilled in the arts or sciences of medicine, criminology and chemistry, in order that such articles or property may he submitted to
and examined by experts of unquestionable ability and character
selected by your petitioner or else selected and appointed by this
Honorable Court to examine and report. their findings in connection
with such articles or property ;
( 5) That your petitioner is advised and believes that the body
of Frank Smith was exhumed and that an autopsy was made there-
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of by certain doctors at the University of Virginia; that it is necessary for -your petitioner to properly prepare her defense that she
and/or her attorneys be allowed to inspect the report prior to the
trial.
Now, Therefore, your petitioner prays that an order issue from
this Court authorizing· and directing the Commonwealth's attorney
for Rockingham County, chief of police of the City of Harrisonburg and such other officers as may have possession of the property
to be used as evidence in this case, as w<:!11 as the above mentioned •
autopsy report, to tum over possession of the same to the Sheriff
of Rockingham County to permit the same to be inspected and
examined by counsel for your petitioner and such experts as they
may deem necessary in the various fields of medicine, criminology
and chemistry.
This, the 12th day of October, 1945.
Respectfully submitted,
Grace M. Smith
Subscribed and sworn to before me this 12th day of October,
1945.
Frances Steele
N otQJl'y Public
page W21 ~ IN THE CIRCU1IT COURT OF ROCK.llNGHAM
COUNTY, VIRGINIA:
COMMONWEALTH OF VIRGINIA
vs.

ORDER

GRACE M..SMITH
This motion coming on to be heard this 13th day of October,
1945 upon the petition filed by the defendant on the 12th day of
O~tober, 1945, and upon an affidavit submitted by the Commonwealth and upon an affidavit submitted by the defendant, it having
been agreed by counsel for the Commonwealth· and by counsel for
the defendant that there should be only one aaffidavit submitted on
each side in support of or against said motion, and the Court cqnsenting to said agreement of counsel due to the fact that similar
motion in this case was passed by this Court in April, 1945, and the
same was argued by counsel.
And the Court having examined the affidavits and maturely con-

a
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sidered the same ctnd it being made to appear to the Court that the
prejudice, if any, existing today is the same, or lesser, than it was
in April, 1945 at the time the former motion was made, and such·
consideration haying failed to satisfy the Court that a . fair and
impartial trial cannot be had in Rockingham County, Virginia, it
is accordingly ordered that said petition be and the same is hereby
dismissed, and that said motion is hereby overruled ; to which action of the Court is dismissing said petition and overruling said
motion, the defendant, by counsel, in open court, excepts.
·
Enter: H. W. B.
page v\ 22 ~ COMMONWEALlH OF VIR!GINIA
COUN':rY OF ROCK!lNGHAM, to-wit:

I, the undersigned, hereby state that I am a citizen of Harrisonburg, Rockingham County, Virginia having resided here nine years;
that I am a representative of the distributorship of the Quaker
State Oil Refining Corporation for thirteen counties; that I am past
Commmander of Rockingham Post No. 27, the American Legion,
Harrisonburg, and past District Commander for the 7th District,
· Department of Virginia of the American Legion; that I am well
acquainted with the people living in the County of Rockingham;
that on frequent occasions I have heard very heated discussions and
in these discussions the parties taking part were of the firm conviction that Grace M. Smith is guilty of the murder of her husband; that in my opinion an overwhelming majority of the people
in this County have already, in their minds, tried and convicted her
as a result of gossip, newspaper articles and one sided stories that
they have heard and read; that this attitude on the part of the
people of this County has been persistent even from. the date of
the death of Frank C. Smith in February of this year until the present date of the death of Frank C. Smith in February of this year
until the present date and as many people today believe her guilty
as believed her guilty in previous months ; that it is my opiniqn,
· based on these discussions, that the minds of the people of this
County have become prejudiced and inflamed against Grace Smith
and that local prejudice at this time is of such a cliaracter as to
prevent a fair and impartial trial in Rockingham County; and that
a trial -in said county is likely to result in a miscarriage of justice.
-Frank P. Coan
Subscribed and sworn to before me tJ:iis 12th day of Otcober,
1945.
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Frances Steele
Notary Public
page W23

r IN

THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, G. W. Funkhouser, 66 years of age, residing at Harrisonburg,
in R,ockingham County, Virginia, where I have resided foJ.1 25
. years ( and in the general community of Harrisonburg all my life),
depose and say that I have no personal interest in the outcome of
the trial of Gra<;e M. Smith, charged with the murder of Frank C.
Smith; that I am well acquainted with the people living in Rockingham and neighboring countries; that I have heard of the death·
of the said Frank C. Smith, having read newspaper accounts thereof and heard people discussing the means whereby he came to his
death and the subsequent arrest and indictment of Grace M. Smith
and Ralph Garner in connection therewith; that I understand that
both of th~e parties were promptly admitted j.o bail, have been free
t;ver since. and have frequently and continuously gone about the
streets of Harirsonburg without molestation, threats, public excitementor any demonstration of public prejudice; that neither at the
time of the occurrence, rior at any time subsequent thereto, have I
heard of public passion, prejudice or excitement giving rise or
tending to give rise to either an assemblage, public demonstration,
show or threat of violence, or anything approaching thereto; that
I have heard opinions expressed both as to the guilt and innocence
of the parties, but do not believe these to be more than casual opinions, that in my opinion there has been no more excitemem or
public interest in this case than might be reasonably expected in any
case of like nature; that the newspaper accounts of the case, published in newspapers having general circulation in Rockingham
County, have been unbiased and have not been inflamatory or of a
nature reasonably calculated to arouse either passion; prejudice,
excitement or fixed opinion in the minds of the people
page W24 in general ; that there is no general or widespread local
passion, prejudice or excitement at the present time,
such as would probably or likely prevent· a fair and impartial trial
of this case in Rockingham County; that a fair and impartial jury
can be obtained to try said case in Rockingham County; that there
is no atmosphere of prejudice or passion now existing in Rockingham County such as would probably or likely prevent a fair and
impartial trial therein ; that the people of fu>ckingham County desire no more than a fair and impartial trial for the accused and
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that justice should take its proper course; and that more than seven
months have elapsed since the alleged or supposed murder and that
public interest in the matter is less than at the time of the making of
the first motion for change of venue.
Given under my hand this 13th day of October, 1945.
G. W. Funkhouser
Subscribed and sworn to before me, this 13th day of October,
1945.
Ola M. Hoover
My commission expires the 16th day of April, 1946.
page W25 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
COMMONWEALTH

v.

Charge to Jury

GRACE M. SMITH
If you find the accused, Grace M. Smith, guilty of murder as
charged in the indictment, and that the murder was committed with
malice aforethought and that it was wilful, deliberate and premeditated, you will find her guilty of murder in the first degree and
fix her pw1ishment at death, or by confinement in the penitentiary
for life, or for any tenn not less than twenty years.
If you find her guilty of murder, as charged in the indictment,
and that the same was committed with malice aforethought, but
that it was not wilful, deliberate and premeditated, then you will
find her guilty of murder in the second degree, and fix her punishment at co·nfinement in the penitentiary for not less than five nor
more than twenty years.
If you· f}nd her not guilty of murder in the first degree, nor of
murder in ·the second degree, but that she killed Frank C. Smith
without malice aforethought, actual or implied, upon sudden heat,
or reasonable provocation, or in mutual combat, you will find her
guilty of voluntary manslaughter and fix her punishment at confinement in the penitentiary for not less than one nor more than
five years.
If you find her not guilty, you will say so and no more.
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page W26 ~ ORDER OF COURT ENTERED June 151 1945
This day came counsel for the accused and presented a motion
for a bill of particulars, which motion is ordered filed; and after
argument of counsel the attorney for the commonwealth is ordered
to file a bill of particulars on or before ten days from date. The
court does not at this time specify the particulars to be set forth
therein.
ORDER OF COURT ENTERED June 25, 1945
This day came the aittorney for the commonwealth and filed herein a bill of particulars as heretofore ordered by the court on the
15th day of June, 1945.
ORDER OF COURT OCTOBER 15, 1945
This day came the attorney for the commonwealth, and the accused, Grace M. Smith, came in person pursuant to her recognizance; and from persons summoned by the sheriff under a writ of
venire facias, thirty-five were examined by the court and twenty
thereof were found duly qualified and free from exception; whereupon, a list containing the names of said twenty persons was handed
to the attorneys for the commonwealth and to the accused, who
each alternately struck from said list the names of four persons, the
remaining twelve, namely: Turner Sandy, Roy Clark, Gerald Conger, W. A. Leeth, S. H. Lewis, Jr., R. H. Hulvey, D. L. Good,
D. F. Davis, Ray T. Crowe, C. V .Grimes, John L Kaylor, and
John R. Hughes, selected as aforesaid to constitute the
page W27 ~ jury, were sworn to well and truly try and true deliverance make between the commonwealth and the prisoner at the bar and a true verdict render according to the evidence.
And thereupon, pursuant to Section 4902b of the Code of Virginia,
the court directed the selection o:e two additional jurors, to be
known as "alternate jurors" and from persons summoned under
the writ of venire facias aforesaid, twenty-three persons were examined by the court, and four thereof being found duly qualified
and free from exception, a list containing the names of said four
persons was handled to the attorneys for the commonwealth and
to the accused, who each alternately struck therefrom the name of
one person, and the remaining two, namely, Laverne Gilkerson and
Marvin W. Crowe, were sworn to well and truly try and true deliverance make between the commonwealth and the prisoner at the
bar and a true verdict render according to the evidence. And there-
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upon, S. H. Callender, Sheriff, and W. A. Rhodes, B. L. Kiser, and
Clarence W. Neff, deputies sheriff, were sworn to well and truly,
during this trial, and to the best of their ability, keep this jury, and
neither speak to them, nor suffer any other person to speak to them,
touching any matter relative to this trial. And the opening statements of the attorney for the commonwealth and for the accused
having been heard, thereupon the attorney for the· commonwealth
moved that the jury visit the scene of the alleged crime, which
motion was supported by counsel for the accused, and which motion
was granted by the court; and thereupon this court recessed £or
said purpose, and the judge of this court, together with the jury
and alternate jurors in charge of the officers of this court, the defendant, the attorney for the commonwealth and also
page W28 ~ Russell lVI. Weaver, of counsel for the accused, went
to the residence k~own as number sixty Willow Street,
in the City of Harrisonburg, Virginia, and inspected the said scene
of the alleged crime. And having returned to the court room to resume the trial of this case, and having heard a portion of the evidence, thereupon the court adjourned until tomorrow morning at
nine-thirty o'clock. And the said jury was placed in the charge of
the officers aforesaid.
...
·~;, ____ .- '
ORDER OF October 16, 1945.
This day came again the attorney for the commonwealth, the
accused, Grace M. Srnith, in person pursuant to her recognizance,
and the jury impanelled and sworn for the trial of this case came
purs~ant to adjournment in charge of the officers of this Court.
And having heard a further portion of the evidence, were adjourned until tomorrow morning at nine-thirty o'clock.

··~

I

ORDER OF October 17, 1945
This day came aga_in the attorney for the commonwealth, the
accused, Grace M. Smith, in person pursuant to her recognizance,
and the jury impanelled and sworn for the trial of this case came
pursuant to adjournment in charge of the officers of this Court.
And having heard a further portion of the evidence, were adjourned until tomorrow morning at nine-thirty dclock.
pageW29

~

ORDER OF October 18, 1945

This day came again the attorney· for the commonwealth, the
accused, Grace M. Smith, in person pursuant to her recognizance~
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and the jury impanelled and sworn for the trial of this case came
pursuant to adjournment in charge of the officers of this Court.
And having heard a further portion of t~e evidence, were adjournuntil tomorrow morning at nine-thirty o'clock.

ORDER OF October 19, 1945
This day came again the attorney for the Commonwealth, the
accused, Grace M. Smith, in person pursuant to her recognizance,
and the jury impanelleq and sworn for the trial of this case came
pursuant to adjournment in charge of the officers of this Court.
And having heard a further portion ~f the evidence, were adjourned until tomorrow morning at nine-thirty o'clock.
ORDER OF October 20, 1945 ·
This day came again the attorney for the commonwealth, and
the accused, Grace M. Smith, in person pursuant to her recognizance, and the jury impanelled and 'sworn for the trial- of this
case came pursuant to adjournment in charge of the officers of. this
Court, and having completed the hearing of the evidence, were
adjourned until Monday morning next at nine-thirty o'clock.
page W30 ~

ORDER OF October 22, 1945

· This day came again the attorney for the commonwealth, and
the accused, Grace M. Smith, came in person pursuant to her
recognizance, an<;I the jury impanelled and sworn for the trial of
this case came pursuant to adjournment in charge of the officers of
this court. And the jury having received the instructions of the
court, and having heard the argument of counsel, was directed to
retire to the jury room; and thereupon, the two alternate jurors
heretofore impanelled and sworn according to the provisions of
the statute were dismissed; and the regular jury retired to the jury
room to consider its verdict, and after some time they came again
into court and returned the following verdict: "We, the jury find
the accused, Grace M. Smith, guilty as charged in the ind'ictment
and fix her punishment by confinement in the penitentiary for (20)
. twenty years. D. F. Davis, foreman." And thereupon, the defendant, by counsel, moved the court to set aside the verdict of the jury
and grant a new trial on the following grounds : That the verdict
of the jury is contrary to the law and the evidence and wholly without evidence to support it ; that the evidence clearly shows :that
Frank Smith committed suicide; that the physical £3:ct~:demQ(lSttil:te
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that beyond any shadow of doubt. Prejudice on the part of the
jury that exists in this community where this young lady could not
obtain a fair trial, as demonstrated by the acts of the spectators and
the clapping when a verdict of guilty was rendered, and their hissing and laughing at the opening statement of Mr. Weaver, when
he stated that Smith stmck himself in the head with the hammer;
and by demonstrations of the audience throughout
page W31 ~ the trial, antagonistic to the defendant. Admission of
improper evidence, certain irr~levant and hearsay testi- ·
mony highly prejudicial to the defendant. That the Court denied
the defendant access to certain exhibits that were seized and taken
from the home of the defendant, in order that counsel for def endant might properly prepare her case for trial. Because of the misdirection of the- Court in its instructions to the jury, and upon the
ground that the attorney for the commonwealth "admit~ed to his
honor on Saturday that the evidence of the commonwealth was
wholly insufficient to support a conviction of the defendant, as he
stat~d to his honor when he gave Instruction No. J, saying: "Judge,
that will put us out of Court," because the proof adduced by the
commonwealth was insufficient to meet the requirements of the instruction which his honor said was law in the case, and this admission is in the record." Because the record shows that this defendant
was not present in court at various times when motions were made
that vitally affected her rights, and counsel for defendant will state
when and where they were: the defendant was not present at the
time of the application for the bill of particulars, the record shows
that, that she appeared by counsel; that she was not present at the
time of the application to require the commonwealth to turn over
to counsel for the defendant evidence that was taken from defendant's home. 1Because the defendant is absolutely innocent of the
charge against her. Because of the refusal of the Court to permit
counsel for the defendant to call the attention of the jury to the
admission made by the attorney for the commonwealth that by the
givirig of Instruction No. J, his. honor put them out
page W32 ~ of Court. And thereupon, the Court doth overrule
said motion, to which action of the court in overruling
said motion, the defendant, by counsel, excepted. And it· being inquired of the said Grace M. Smith if anything she had or knew to
say why the court should not pronounce sentence on her in accordance with the verdict of the jury, and nothing being offered
or alleged in delay thereof, it is therefore considered by the court
that the commonwealth recover ·of the said Grace M. Smith- the
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costs of this prosecution, and that she be confined in the Penitentiary of this State for the term of twenty years at hard labor unless
sooner released by operation of law. And the said def~ndant, by
counsel, thereupon moved the court to suspend execution of this
sentence for a period of sixty days in order to allow said defendant
to apply to the Supreme Court of Appeals of Virginia for a writ of
error and supersedeas to the judgment of this court, which motion
was granted by the court. Whereupon, the said defendant moved
the court to admit her to bail, and it appearing that bond has been
hertofore executed by said defendant, Grace M. Smith, in the penalty of $2500.00, and additional bond tpereafter in the penalty of
$7500.00, the court granted bail to said defendant upon the execution by her of additional bond in the penalty of $5,000.00, the said
. two bonds heretofore executed to be continuing bonds, the total
bail of said three bonds being the aggregate amount of Fi £teen
Thousand Dollars ($15,000.00). And thereupon the said Grace M.
Smith entered into and acknowledged additional bond in the penalty of Five Thousand Dollars, ($5,000.00), with Charles A. Hammer, Jr., as her surety thereon, the said Charles A. Hammer, Jr.,
having justified to his sufficiency, conditioned for her
page W33 ~ personal appearance before this court in sixty (60)
days, and to be bound under said bond, and not to
depart hence without leave of Court, and at such other time or
times to which this case may be continued or further heard, and
before any court or judge hereafter having or holding any proceedings in connection with this case, and then and there answer
the commonwealth of Virginia concerning this case until the same
is finally disposed of or is declared void by order of a competent
court.
page W34 ~

ORDER OF COURT ENTERED
December 17, 1945

On the motion of Grace M. Smith, by counsel, an additional time
of thirty days suspension is allowed her from December 21.
ORDERS OF COURT EN:TERED December 31, 1945
This day came the commonwealth by its attorney, and likewise
came the defendant, by her attorney, and upon the motion and request of counsel for the defendant, it i.s ORDERED that the original exhibits filed with the evidence in this case, instead of being

70

Supreme Court of Appeals of Virginia

copied into the record, be certified and forwarded by the clerk of
this court to the Clerk of the Supreme Court of Appeals of Virginia
in time for hearing of an appeal in this case, in the event a writ of
error is granted the defendant to said Supreme Court of Appeals; it
appearing that said exhibits are necessary in this Court in the com-·
panion case of Commonwealth vs. Ralph H. Gamer, now set for
trial in this Court on February 18, 1946.
This day came the Commonwealth by its attorney and likewise
the defendant by her attorneys, and in support of defendant's
motion to set aside the verdict of the jury on the ground that the
Court should have awarded her a change of venue, in that a fair
and impartial trial could not have been obtained in Rockingham
County, Virginia, the defendant moved the Court to file as an
exhibit in this action and to make same a part of the record in this
action, a copy of an extra paper published by the Daily
page W35} News-Record in Harrisonburg, Virginia, on October
22, 1945, shortly after the verdict 9f the jury was returned, and a copy of the Staunton News Leader published on
October 23, · 1945, in the City of Staunton, Augusta Cotu1ty, Virginia, which motion the Court accordingly denied, to which ruling
the. defendant excepts. ·
page 1 ~

CERTIFICATE NO. 1.

The following· evidence on behalf of the Commonwealth a1'.}d the
defendant, respectively, as hereinafter denoted, is all of the evidence which was introduced at the trial of this case at the October
term of the Circuit Court of Rockingham County, 1945. Motions
and objections, rulings and exceptions to the rulings of the Court
were made during the progress of the trial, as are herein set forth
in this Certificate.
·
page 2 ~

IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIR!GINIA.

COMMONWEALTH OF VIRGINIA,
October 15, 16, 17, 18, 19, 20, 22, 1945.

V.

GRACE M. SMITH.·
JUDGE H. ·:W. BERTRAM PRESIDING.
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Af PEARANCES:

Lawrence H. Hoover, Commonwealth's attorney, and William J. Spencer, for the Commonwealth.
Russell M. Weaver, D. Wampler Earman and Warren Messick, for the Defendant.
·

Court convened at 9 :30 A.M., Monday, October 15, 1945.
The morning session was consumed in examining 36 prospective
jurors and securing thereupon a panel, of 20 free from exception,
recess being taken at 12 :10 P.M., and court reconvened at 1 :30
P.M.
Whereupon, the accused,· Grace M. Smith, was arraigned, the
Clerk reading the charge to the jury ( see page W-25 of this record); and, upon motion of counsel, all witnesses were excluded
and admonished to remain out of the· court room during the course
of the trial.
Opening statements were made by the Commonwealth's Attorney, Mr. Hoover, and by Mr. Weaver, of counsel for the defendant.
During the course of the opening statement by Mr.
page 2~ ~ Weaver, of counsel for defendant, he made the following statement:
"There will be evidence that will show that within the past two
weeks Frank Smith had three times attempted to commit suicide,
evidence by physicians. and laymen. He pushed her back on that
bed and, at that time, she (Mrs. Smith) slapped him five or six
times, the first time she ever had struck him; and she turned over
on the bed in a hysterical condition sobbing. Frank Smith got up
and walked out of that room. As you enter the kitchen, right on
that side of it, is a cabinet and in that cabinet is a place where the
tack hammer was kept. Frank Smith got that tack hammer; came
back into the hall; and hit himself with that hammer." Mr. Weaver
making motions as this to strike himself in the head with an imaginary hammer)
( Laughter and boos in the court room)
The Court: "That must not occur again. I£ there is. any further
demonstration, every one of you will get out of the court room."
On motion of the Commonwealth's Attorney, in which counsel
for the defendant joined, the jury the accused, the presiding judge,
Mr. Hoover and Mr. Weaver were taken by the Deputy Sheriff for
a view of the Frank C. Smith home, No. 60 Willow Street, and
returned to the court room at 4 :25 P. M.
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The following witnesses were then introduced by the Commonwealth:
W. M. NORiVELL, a witness of lawful age, called
page 3 }
on behalf of the Commonwealth, after being duly
sworn, testified as follows :
DIRECT EXAMINATION
BY MR. HOOVER:
Q. Please state your name?
A. W. M. Norvell.
Q. How old are you?
A. I will be 35 the 13th of November.
Q. What do you do?
A. I am a policeman for the City of Harrisonburg.
Q. How long have you been engaged as an officer on the police
force?
A. I started on the 17th day of January, 1945.
Q. Did you receive a call on the night of February 20th to go
to No. 60 Willow Street in the City of Harrisonburg?
A. Yes, sir.
Q. Who was with you when you received the call?
A. Officer Rogers.
Q. Where were you?
A. We were parked on East Market Street, about 200 yards
east of Mason Street.
Q. Where did you receive the call from?
A. From the car, there is a two-way set in the car, and we re~
ceived it from headquarters.
Q. Did you then proceed to No. 60 Willow Street?
page 4 ~
A. Yes, sir.
Q. hy what route?
A. We came down by Market until we hit Main; we turned
right on Main and drove 11orth on Main until we come to Wolfe;
turned left on Wolfe and drove straight west until we come to
Willow ·and then turned to our right and drove up in front of the
Smith home.
Q. As near as you can recall what time did you receive the call?
A. Between 9 :40 and 9 :45.
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Q. How long did it take you to go from the point where yolt .
received the call to the Smith home?
A. I have drove it over since to see how long and it has taken
right around three minutes to drive it.
Q. When you arrived at the Smith home, did you go immediately to the door?
A. No, ~ir, we drove up and parked in front of the house. I
got out on the right hand side, the car was headed south, this way.
I was on the opposite side; officer Rogers was driving; I stepped
out on the west side. I had my flash light and trying to find the
house on the west side, and officer Rogers on the east side, and he
called to me and said : "Here is the h9use up here" ; he was out
there in the drive going up the walk. I hopped over the cement wall
and went up through the yard and he beat me a little to the cement
porch where you go in the front. He was going up the steps when
I got to the foot of the steps. He went to the door and
knocked and I stopped on the 3rd step from the bottom.
page 5}
He knocked and I was looking through the window on
the west side, which looks into the living room.
Q. Did you see anyone before your knock at the door was answered?
A. No, sir. Officer Rogers knocked and I was looking thru
that window from the steps and Mrs. Smith came from the dining
room into the living room and through the living room into the
little hall and opened the front door.
Q. What was said then?
A. She come to the door and officer Rogers asked: "Did you call
for an officer ?", and she said : "Yes." He said : "What is the
trouble?"; she said: "I don't know." I spoke up and said: "Yoo will
have to tell us what is wrong; we don't know what to do unless you
tell us something." She said: "Come in." She turned and went
through the living room.
Q. In front of you?
A: Yes, sir, in front of officer Rogers, and I was following
Rogers, through the living room and the dining room to this door
that leads into the hall way that goes straight into the bath room.
There is a bed room on the east side and a bed room on the west
side, at the end of this hall. She stepped inside this hall way and
closed ·the door to the west bed room.
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Q. You mean the door on the left as you enter the hall way or
on the right?
A. As you enter the hall way, like going in this
page 6 ~
way, the front side of the house, the one towards Willow Street.
Q. Mrs. Smith leaned over and closed that door?
A. She walked straight on through this door that I.earls into the
bath room and this hall and goes over and closed the bed room door
on the west side. She stepped back in front of the bath room, with
her back to the bath room, and pointed down at this blood. Officer
Rogers was first, next to her, and he stopped in this door and I
stepped by him and I was c;m the right hand side of officer Rogers.
She stopped there and pointed to the spot of blood there. He said :
"What happened?" "Who cut himself?" She said: "I don't know; I
don't know." He said : ''Where did the blood come from?'~ She
said: "My husband." She said she asked him: "Did he want her to
call for help, and he:said: 'It didn't make a damn to him whether
she did or not.' " He said : "Where is your husband now ?" She said:
"Go to the basement." We just turned and there was a door, and
I caught the knob and opened this door but it lead up a stairway.
She said: "No, not that way." She stepped around .through this
kitchen and I followed her around in this little hall like, a little offset that leads to. the basement. Mrs. Smith opened the basement
door, it was closed, and stepped back; the lights were on.
Q. Which lights do you ref er to?
A. To the basement; two lights to the basement; one works
from the switch at the head of' the steps, and the other
page 7 ~
one from the switch down in the basement. She stepped
back and I stepped on the stairway, and I -said: "What
is his name?" I don't know whether Mrs. Smith or officer Rogers
said: ''Frank." I then called, "Frank" twice; no one answered.
Q. At that point you had gotten about halfway down the basement steps?
A. I was going doW!l1 when I called, "Frank" twice and no one
answered, so I kept on down until I hit the bottom' of the steps; a
little offset between th~ foot of the steps and the wall, and I had
to walk to center before I could see back in this one room, a coal
bin in there; and when I stepped in there, I saw Frank Smith, deceased. He had on shorts and an undershirt.
Q. What type of short~, we·re they, loose·fitting or close fitting?

•
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A. Just ordinary shorts that men wear and an undershirt, a
light undershirt, and furthermore nothing but underwear, and there
was a rope around his neck, and a kitchen step-up stool; part of
his body was on this stool; I could not say how much.
Q. Where was thej stool located?
A. KJnd o.f between those two w.indows, the two windows in
the basement.
Q. There are two windows facirig on Willow Street?
A. Yes, sir, kind of between those two windows. I never took
no measurements, kind of center of the floor like.
Qi. Which way was Mr. Smith facing?
A. Facing west.
page 8 ~
Q. What did you say about a rope being tied there?
A. A rope around his neck and it run up to the left
side and tied to the overhead joists, no ceiling, two braces that
come in between the joists, and tied to the one that ran down this
way, tied to this brace. .
Q. What occurred, did you examine about the height of that
ceiling, or the particular brace ?
A. From the floor up to the brace?
Q. Yes, sir.
.
A, I cannot say just how high it was; I don't know, sir.
Q. Was there any blood there in the basement?
A. ~s, sir, I walked up to Mr. Smith and I picked up his right
arm. At that time I called to officer Rogers to come on down. He
was at the head of the steps, and he hit the bottom. I picked up
his right arm; it was hanging down; and I felt it and no pulse, and
I looked in the face, and I said to officer Rogers : "This man is
dead." Right on the right side, near the temple, kind of a cut, sharp
like, and blood had _run down his face, down to his chin, and headed
kind of like this, and seemed like it had run all the way down, a
strip about two inches wide, seemed like it might have come off his
chin, right straight down all the way down there (indicating to the
crotch. There was a bench sitting against the wall, with a sack of
potatoes on it, -and the potatoes were leaning against the wall, kind
of to the left an opening, and a bloody wash rag laying up under
that sack of potatoes, laid on the bench and kind of went under the
sack of potatoes.
Q. Was it fresh and clean or an old and dirty rag?
page 9 ~
A. A clean, fresh, bloody wash cloth.
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Q. Something in the nature of a wash cloth, as I understand it?
A. Yes, sir. Officer Rogers told me to stay there until he came
back.
Q. Was there any blood there beside the blood on the wash
cloth?
A. Just on his body and a couple of drops around on the floor.
Q. Where?
A. Near the stool.
Q. Was there any other blood over around the bench where
you found the bloody rag or wash cloth ?
A. I cannot say. There was several drops along on the south
side of the edge of the stool on the floor there, around the bottom
of the stool, and a Ii ttle over from the side of the stool.
Q. That stool, or kitchen step ladder, which way was it setting? The long part of it, which way was it facing?
A. The long part of the ladder?
Q. Where were the steps?
A. The steps were facing north.
Q. That would be towards Wolfe Street?
A. Yes, sir.
Q. So, the narrow end of the ladder would have been towards
Willow Street?
A. Yes, sir, long ways run east and west.
Q. Did Mrs. Smith come down to the basement?
page 10 ~
IA. No, sir, officer Rogers told me to stay there until
he came back; he was going to call for the Sheriff; and
while he was gone, I heard some one, or something, moving around
upstairs, so I walked back to the foot of the basement steps, and
I heard-I taken it to be a door, and I figured it was the frigid-air
door-the frigid-air was setting a little to the left-it sounded like
a door to that; the door slammed or shut pretty loud, and Mrs.
Smith stepped to the head of the steps, and I was looking up there.
She said to me : "Did he do it ?"I said: "Do what?" She never
answered. I said : "I don't know whether he did or not." So, she
started down to the basement, and she come down about two steps,
and I said: "Lady, if I was you, I would not come down here." I
said: "Who has been here tonight beside you and your husband?"
She said : "Two friends of mine." I said : "Who were your friends?"
and I understood her to say "Miss Townes." I said: "You mean
John Townes' daughter?" She said: "No, John Townes' wife and
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Mr. Leach." She turned and went back up the steps. From there I
don't know where she went.
Q. What was the next thing that happened there?
A. I stood at the foot of the steps until, I think, Chief Kane
and officer Joseph come. Chief Kane come down and Officer Joseph,
and from then all I did was walk around and iook. I had nothing
more to say or do. I walked over and looked around the
basement and I was looking the house over to see what I could
find.
page 11 ~
Q. Were you still there when the coroner arrived?
A. Yes, sir.
Q. W1as the body still sitting there when you left?
A. I stayed in the basement until Dr. Byers came and Dr. Byers came and pronounced the man was dead, and he cut him down
and I moved the stool back.
Q. What occurred when the rope was cut and the man was taken
down?
A. I stood behind the stool, on the west side of it; Chief Khne
had him by the right arm and officer Joseph on the left and they
raised him up as much, as they could by the arms like that, and I
moved the stool back.
Q. Had there been any effort before that to move the stool?
A. 1 started to pull on it at the beginning, at the back.
Q. Did you finish?
A. ·No, sir.
· Q. Did it give when you did pull on it?
A. No, sir, too much weight, and they picked him up and I
pulled the stool back and he swung on the rope for just a second or
two; his feet were on the floor; the stool was out from under him
and he was clear and feet on the floor; and they held him until
Dr. Byers cut the rope and laid him back on the floor.
Q. Where was the rope cut? Up near the ceiling, or near the
man?
A. I cannot say; I do not recall.
Q; Have you ever seen this stool or ladder before, or whatever
you choose to call it ( exhibiting small kitchen step-up ladder)?
page 12 ~
A. Yes, sir.
Q. Is this the ladder or stool which you have referred to?
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A.

Yes, sir.
I wish to introduce the stepladder, and will have it marked
Commonwealth's Exhibit No. 1.
Mr. Norvell, I wish you would get down from the witness stand
and place that ladder approximately in the position it was on that
night, headed in the direction it was heading in and indicate to the,
jury how it was setting and the manner i,n which Frank Smith was
sitting on it when you first saw it?
A. (Witness places stepladder befor~ the jury and seats himself
on it.)
Q. My understanding of your previous testimony is that the
steps of the ladder were open towards Wolfe Street, which would
be towards the north?
A. Yies, sir.
And Wolfe Street runs east and west, and I said the ladder was
facing Wolfe Street, on the north side of the house.
Q. Is the manner in which you are seated there, does that indicate the manner in which Frank Smith was sitting?
A. One foot something like that, and one foot setting over on
thls side, just like that, and this rope come right up like that (indicating), and this blood come down, right down there (indicating),
all the way straight on down.
Q. Was his body in the position you are now, or was it leaning
forward or backward?
page 13 ~
A. As near as I know how it was, something like
this (indicating) ; I cannot say about that.
Q. According to your position, you have you left foot flat on
the floor and your right foot standing up on its toes, with the heel
of that foot resting on the rung of the stool?
A.' Yes, sir.
Q. Is that approximately the position you found him in?
A. As near as I can tell it.
Q. Are you sure the right foot was on the steps and the left
foot resting like that?
A They were like that.
Q. W'aS there any blood on the stool itself?
A. I think some blood on the step part there.
Q. On one step or both steps, as you recall?
A. I cannot say it was on both, but I am sure there was blood
on one step or the other of it.

Q.
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Q. ·Where were the drops of blood on the floor with reference
to .the ladder?
·
A. They were kind of right aloi:igi here, just over on this north
side ·(indicating).
Q. More or less at. the north-east corner ?"
A. ·From this corner back tliis way, which would be northeast
(indicating).
Q. Was. there any blood on the floor west of.the laqder, in front,
or. underneath, where Frank Smith. was sitting?
.A. If so, I do not remember it; I cannot say there was. There
was no blood on Mr. Smith anywhere that I could see,
page: 14 -~ except down on· his clothes, excepting right down.to.here,
:and on this side of his face. The undershirt had .no
sleeves in it and his arms were perefctly clean of blood, and no
.blood on his back, and no blood on the back of his shirt. There was
blood on his house shoes and along up to here ( indicating part way
up the legs) . It looked like. when you spill water, it ,kind of splashes
along on your shoes, and it come up arnund about here ( indicating
half way up legs) ; the rest of his legs were clean, and·the shorts did
not seem like they had been worn, like some one .bad· just put them
on; they were perfectly clean.
Q. Did he have sh~s ·on?
A. House shoes on.
Q·. Did they have blood on them?
A. Yes, sir.
Q. · Where?
A. All over the front of them, they were ·splattered; .blood all
over them and up on his legs.
·
Q. Was there any blood on the soles of them?
A. I cannot say. I did not look at the soles.
Q. Did you observe whether or not the shades were drawn to
the two basement windows that .you have referred to?
A Yes, sir.
Q. What was the condition of the .shades?
A. They were down, and they were light shades, and I noticed
the light as I come up, the light shone through the light shades, as
I come up the yard straight to the house~ I hopped over the cement
wall and come straight up to the front steps that lead· up to the
- front porch.
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p~ge 15 ~.

Q. Did you have any further converation on that
night, or thereafter, with Mrs. Smith?
A. I talked with her a very little bit over in the Chief's office
the next morning; the Chief had been talking to her; and I was
standing in tht: hall and Chief I();ane came out and said: "Ask her
anything you want to." I went in and sat in the Chief's chair and
Mrs. Smith was sitting on the bench that runs around the wall. I
asked her if she would like to have a Coke, or a cup of coffee, and
she said : "No." I do not know what I asked her. I asked her
had she notified her husband's people, and she never answered me.
Then the .next thing she asked me ·could she sit in another chair on
this side of the Chief's desk; and Chief I~ane had a couple of papers
laying there, and I picked them up and she come over and sat down
put her head on the Chief's table there.
Q. · What seemed to be Mrs. Smith's general attitude and state
of mind?
MR. WEAVER:
We object to the question.
MR HOOVER:
I will withdraw it.

CROSS EXAMINATION
B~ MR. MESSICK:
Q Ybu had been on the police force about a month?
A. A month and three days.
Q. You were a little new at this kind of thing?
A. Y:es, sir.
page 16 ~
Q. When you got up to the house there and went
down to the basement, you have described how the man was on
the stool?
A. Yes, sir, as near as I know.
Q. There was a rope around his neck?
A. Yes, sir.
Q.· And when Dr. Byers arrived he cut him down after he examined him?
A. Yes, sir.
Q. Dr. Byers is your County Coroner?
A. Yes, sir.
Q. When Mr. Smith was in the position you have described
there, what was holding him up?
1
•
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A.
Q.
A.
Q.
stool?

To keep him from falling off the stool?
Yes, sir.
The rope that was around his neck.
The rope was supporting him as he was crouched on the

A. Y Js, sir.
.
.
In other words, the dead body, unless supported by a rope

Q.
would
A.
Q.
A.
Q.
not?
A.
Q.

have fallen off the stool?
Yes, sir.
You told us that Dr. Byers pronounced him dead?
Yes, sir.
Dr. Byers examine~ that man there on that night, did he

Yes, sir.
Dr. Byers, your County Coroner, pronounced him dead by
his own hand? ·
page 17 ~ MR. HOOVER:
He can not make any effort to elicit anything he said,
only what he did. The question is objected to.

MR MESSICK:
Dr. Byers then and there pronounced him dead by suicide in the
persence of the officer?
MR. HOOVER:
The question is objected to.

THE COURT:
The objection i~ overruled.
MR. MESSICK:
Q-. Was that what happened, Mr. Norvell?
A. I cannot say the exact words, what Dr. Byers said.
Q. You said he pronounced him dead : Did not he say he was
a suicide?
A. I cannot say I heard him: say a suicide; I heard him say the
man was dead.
·
Q. You do not recall whether he said, then and there, it was a
case of suicide?
A. No, sir.
Q. You cannot say that did not happen?
A. I cannot say; the only thing I can say. is he said the man
was \lead.
·

.&2
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Q. You have told US!that wash rag·.was clean.except for.:the
blood that was on it?
A. It seemed like a .clean'.wash.rag.
,Q. The· type of rag ordinarily kept in i the. bath, room?
A. I would say a wash cloth, the one you use to take a, bath
with.
.p_age 18 ~
Q. That are.ordinarily:kept .in.the bath room where
the bath tub is ?
A. Yes, sh-.
Q. You. ·know· the, location. of :the. bath room,.in this. house?
A. Yes, sir.
Q. That wash rag was.saturated·,with blood; was·it not?
A. Yes, sir.
·
Q. Did you see anything of a tack hammer there. that night?
A. When I first· went into.· the house, I ;did .not see the· tack
hammer, because, as I told you at the begiinning, ·. officer Rogers
stopped on the west side of the door facing this.way~and l stepped
byt.him, facing this way, and later, .when we. all came out of the
basement, looking -around upstairs;-!, did. not see but this ;one pool
or spot of blood when I first went in there, because I stepped by
him-and· when I1 come up I cannot say· who showed ·me. the hammer. The hammer was laying right over by the. second .pool of .blood.
Q. Do you know who picked up the hammer?
A. As well as I remember, Chief. Kane caught it. by. a, claw _and
laid it over against the wall.
Q. Did you see Dr. Byers with that, hammer?
A. No, sir, I did not.
Q. Do you recall whether ,or not Dr. ,Byers handled. the hammer
and fitted ·it into the wound on the' man's head? Do you: know when
it. was he did that?
A. No, sir, I don't know.
Q. Did you see any- blood on ~e .basement steps of :that house
that night?
A. No, sir,· but .later.
page· 19 ~
Q. There were some drops of blood :that started
about the fourth step down on spme of the steps down tO'! the. base, ment?.
A. · That night' I .did not see them; but the next morning on about
~ve or six steps drops ·of blood the next day I noticed.

Grace! M.. Smith ;w Commonwealth :of: Virginia ·

8.3:

W. M·. Norv.ell
Q. · They; were practically in-the··center of the: steps;as you went
down?
A. I cannot say whether the center·. or over· to ,one side:
Q:· They were mighty close or neaF the· center? ·
A. Yes, sir.
Q. The stairway leading. to ·the ·basement is not very wi~e?
A. No, sir:
Q. Was there any blood along the·side, walls: that: lead· down to
the· basement?. '
A. No, sir, not any blood on either side of the wall, a plenty .of
blood upstairs in the hall;and bacldn the little room.
· Q. Was there any blood on either side of the wall. of the basement steps?
A. No, sir.
Q. What blood you ·,say· were· drops of blood located; near the
center of the steps?
A. Y.es, sir;
Q. Were you there when the body was taken ·out. of the basement?
A. Yes, sir.
Q. How many people dicldHake::to carry him ·out:?:'
A. Four men.
page 20 ~
Q. It took .four· men-·td carry:him:out? '
A. It did net -take four· :of I them, but. four of: us
picked him· up. There ·was; not. room fo:tdour: of. us: to. '.Come ;up ,the,
steps,· and I got in fronband I don't know what ~as on the foot.
Q. What: did you· have to bring him out. in?
A.-. One of;those;undertaker~s stretchers.·
Q. Four men brought;him to the· foot of .the.:steps?'
A· And I. taken :the-front end of. it and came:-up thei steps. with
it, and how many on the back end I could not tell you.
Q. You could see he was a powerful strong man, weJl built?
A. He was well built, but how much of a man he was I could
tell you; I could not say.hG>w,much·man he was 1; !don't know.
Q. He had the appearance of being a good man?
A. As far as his, build was.
Q. He weighed about 205 pounds·?
A. I .could not say how, muah his-:weight was.
Q. His underclothes were all clean, looked like~her·had ·just· put
it ~ except for· th~blood-down .the;,from:?·
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A. Yes, sir, a two-inch strip that wen all the way down on' his
undershirt, all the way down to the crotch of his leg.
Q. Was his underwear tom in any way?
A. No, sir, it was not torn.
Q. Was his under shirt torn?
A. No, sir; If so, I did not see it.
Q. It was in excellent condition, as you have despage 21 ~ cribed it to the jury?
A. It seemed like a man had not had it on long, no;
sir.
Q. You saw Mrs. Smith there that night?
A. She met us at the front door.
Q. Did you see any blood on her clothing?
A. No, sir.
Q. Did you see any blood on her body?
A. No, sir.
Q. How was she dressed when you arrived there?
A. Dressed in a. house coat.
Q. Did she have on a night gown underneath it?
A. I could not say, sir.
Q. Did she have·on bed room shoes?
A. Yes, sir.
Q. Did you take her bed room shoes?
A. When she got ready to leave the house and go down to
police headquarters, she asked for a different pair of shoes, and
her coat, and she taken off her bed room shoes and put street shoes
on. Some one brought her a light weight coat-something like this
lady has on ( indicating a woman in court room). She said she did
not want that; she wanted her· fur coat, and one of the officers went
to her bed room, on the east side of the house, and brought her the
fur coat.
A. It was cold weather?
A. Yes, sir.
Q. Did you all take her bed room shoes?
A. I did not
Q. Did any of the other officers?
page 22 ~
A. I guess they did.
Q. You know they are still in the possession of the
police department?
A. They might be; I have not seen them since.
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Q. Did you see any blood on her bed room shoes?
A. I have not had hold of her shoes.
Q. There was no blood spattered on the top of her bed room
shoes that you saw?
A. No, sir, I said on Mr. Smith's shoes.
Q. Blood was splattered on Mr. Smith's shoes.
A. Yes, sir, the only way I can explain it, you spill water and
it splatters up. ·
Q. It was not only on his bed room shoes, but it extended upon
his legs five or six inches ?
A. I did not measure it ; something like that.
Q. You said there were two big pools of blood up in that hall?
A. Yes, sir.
Q. Was there any .blood on the bottom of Mr. Smith's bed
room shoes?
·
A. I cannot say; I have not never had Mr; Smith's bed room
shoes in my hand, only I noticed them that night, about blood being on the top and up his legs, but I never examined the bottoms.
Q. Do not the police still have Mr. Smith's bed room shoes in
their possession?
A. I cannot say.
Q. Were you at the jail when we came and saw the bed room
shoes?
A. I was outside.
page 23 ~
Q. Have you ever examined them to see if there
was blood on the bottom of them?
A. I told you I never examined them.
MR. HOOVER:
We will offer them in evidence and concede they have blood on
them and also blood on the bottom.
MR. MESSICK:
Q. What became of Frank Smith's body that night?
A. When we brought him out of the basement, we put him in
the ambulance, and from then, I don't know, sir.
Q. Did you have information to the effect that the body was
taken by Dr. Byers and X-Ray used on it?
A. I don't know a thing in the world about that.
Q. When you arrived there, pursuant to the call you received,
Mrs. Smith, and you asked her what was wrong, she said she did
not know?

Sef
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A. She told officer Rogers that; she did not lmow:
Q. You asked her what was the trouble and she sa:id she. did
not·know?
A. Yes, sir.
Q. When she went with you to the hallway and showed you
the blood on the floor?
A. She told officer Rogers, he said: "Did you call for the officers?" and she said : "Yes." He said : ''What is the trouble?" She
said: "I don't know." I spoke up and said: "Lady; you will have
to tell us what is wrong." And she said: "Come on."
page 24 ~ she went through the· living room and the dining room
and stepped in the hallway and closed the bed room
door on the west side, and pointed to this blood.
Q. · She took you back to where the blood was and pointed it
out to the officers of the law, didn't she?
A. Yes, sir.
Q. When you were in the basement, you saw Mrs. Smith come
to· the head of· the basement steps
A. When I. was in the basement, I heard a movement, sounded
like. some one on the second floor; I walked out to the basement
steps, and I heard something, sounded like a door shut; which I
taken it to bethefrigidair door, a little off to the·steps left of steps
as you come up and that close (indicating), and a second or·ntore·
and Mrs. Smith stepped to the head· of steps.
Q: A short time·prior,to that, when you first went to the·base~'
ment and she went down the four or five steps?
A. That was when she led me to the basement steps~ and I sa:id :
"\¥hat is his name?", and somebody said "Frank," and I called·
"Frank" a couple of times and no one answered. And since· I called
his name and nobody answered, I figured I would· find some drunk
sitting back in the basement, and I thought he would ' mumble out
something, and I did· not get no answer.
Q~ When· you were down in the basement and you heard what
you thought was the frigidair door close, Mrs. Smith came to the
head of the steps?
A. A short time and; Mrs. Smith stepped to the head of the
steps, and I was- standing there looking· up at her, and
page· 25 } she said: "Did he do it?" I said : "Do what?", and she
did not answer, and I said, "I don't know whether lie
did or not."
;. I '
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Q: And she started down f'o the basement?

Yes, sir.
Q. She. ·started down, made a couple of steps, and you, out of
A.

ther kindness of your heart, said: "Lady, I would not come down
here?1 '
A Yes; sir.
Q. Right on those basement steps, she said to you; "Did he·
do it?"
A. Yes, sir, and I said: "Do wha.t ?". She never answered, and
I said: "I don't know whether he did or not," and then she started
down these. steps.
REDIRECT EXAMINATION

BY MR. HOOVER:
Q. Did you make any observations' concerning.the·general condition of the house?
A. Yes, sir.
Q. What .observations did you make?
A.· I· went all over· that- house ; I never walked into a cleaner
home in my life; everything was clean· and nice as it could be in
any woman's· heme-; not a cigarette or any ashes~ Down. in the ba;se-.
ment: I found two bottles, which contained one-fifth of. slow gin-;·
they had been bought on the day of the 20th of February.
Q.- Where. did: you find· them?
A.· Setting in the basement'.; the ·furnace· sets: here ·and the wall.
over here, and I cannot see where.:. there is· an
page"26.+ old paint bucket; these two bottles were sitting in this
bucket.
Q. Were ·they· empty.?·
A. Yes, sir.
Q. From your description of the point where you stood then,
would that be behind the furnace?
A. You come down: the steps and .walk over here like and the
furnace sets here and the bucket was sitting kind of behind the .
furnace ( indicating· directions). Walking behind the ·furnace, you
could see the bucket sitting over here (indicating).
Q. Going back upstairs to the· living quarters, which you say
were spotlessly clean and in perfect order, save for the bloodt did
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you observe any blood in the house outside of the hallway ~nd the
bath room?
A. Out in the little kitchen a couple· of spots which seemed like
might have been blood, like somebody had on a shoe, might have
stepped a couple of places in there. On the molding in the bath
room, right at the base of it, seemed like somebody walked up here
and happened to stick your foot like that (indicating) and kind of
smeared at the base of that.
Q. Did you discover any blood on the floor or anywhere else, in
the dining room or living room?
A. Blood, it seemed like it had splattered, some back on the
floor in the bed room on the west side, on the floor.
Q. My question was, in the dining room or living room?
A. No, sir, none in the dining room or living room.
page 27 ~
Q. Did you look in these two main rooms for any
evidence of blood?
A. The next morning,· I did.
Q. Did you find any?
A. No, sir.
Q. The blood you saw in the living part of the house was in
the ·hallway and in the bath room?
A. In the bath room, as well as I could figure it out, dropped in
the bath room door, or over it, and made a figure 8 and went back.
Q. Was there some in the east bed room?
A. Yes, sir, some, there was a little table sat there, some on
that; and. some on the floor there and the door was pushed back and
some on that door.
Q. That door, whert you got there, was that open or closed?
A. Both bed room doors were open.
Q. Mrs. Smith closed the bed room door on the west side, and
the other one remained open all the .time?
A. Yes, sir.
RECROSS EXAMINATION
BY MR. MESSICK:
Q. You have told us that in the bath room, it looked as if
somebody had gone in and the blood had just been dropping and
sort of formed a figure 8? I have a picture here.
A. ( Witness takes picture and shows drops.) · Simply follow
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through here and until you get to this and it kind of forms a figure
8 and come back. Seemed like it started here and come on here over
in this bath room, kind of figure 8, and then back to here ( indicating on picture)
page 28 ~
Q. The blood going into the bath room that sort

of forms the figure 8?
A. Yes, sir.
Q. I will ask you to tell the jury if on this right hand wall over
top of that .bath tub, if there are places where wash cloths are kept?
A. Right here and up here is one of those little. things that set
in the wall where you hang the wash cloths on.
Q. Was there one wash cloth left there?
A. As well as I remember one left there and a couple hanging
near a clothes basket here and the last things in there were a pair
of dirty shorts and a dirty undershirt.
Q. Were not those dropped going into the bath room forming
the figure 8 just about fa~ enough for a man to have reached over
and gotten a clean wash rag?
A. If he got it off the back side of the tub a man would have
had to lean over far enough to make blood on the wall.
Q. I asked you if he did not get far enough to reach the wash
rag?
·
A. I hardly think so.
Q. The cloth was in a hanger that extended over the was~
tub?
·
A. No, sir, only just a little bit inside the bath tub.
Q. How far does the blood extend into the bath room?
A. I could not say. I have walked in where the blood last drop· ·
· · · ,
·
ped and I could not hardly have done it.
· Q. I am not asking you about what you did.
MR SPPENCER:
Counsel, on cross examination, asked the witness a
page 29 ~ question and the witness is entitled to answer in his own
way. the witness said something he did not like; and, as
I understood the· qu·esti~n, Mr. Messick asked him if a man standing there in that position where the blood was dropped could not
readily reach over and get a wash rag. Mr. Norvell replied he did
not think so, but he tried it and he could not do it.

THE COURT:
The objection overruled.
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M& MESSICK:
Q. What is the· width .of the. bath tub?
A. I don~t know the width of. the. bath tub.
Q. Do you mean to say a man could not· stand up and reach
across the bath tub?
A. No answer from the witness.
Q. I wish to introduce these two pictures, which have been
shown· the witness ahd wish them to . be marked respectively Defendant's Exhibits A and B, Norvell? ·What is your height, Mr:.
Norvell.?
A. 5 feet 11 ~ inches.
Q. Do you know what. your reach is.?
A.· No;. sir, I d@ not.
Q. What is the length of the ·sleeves to· your shirt}
A. I do not lmow.
Witness-leaves the stand.
Court adjourned at 5 :40, to reconvene Tuesday morning at 9 :30.
p~30,1~

Tuesday, October .16, 1945; Court1 convened at 9·:36
AM.

W. J. K\EANE;. a·. witness ..of lawful age; called; .on behalf of the
Commonwealth, after being duly sworn, testified as follows:

DIRECT EXAMINATION·,
BY' MR. SPENCER:
Q. I understand your· name~ is W. J. Keane· and that you .are
·
Chief of the Police of Harrisonburg?
Ar. Ylls,·.sir:
Q~ · Were you -on duty ,February 20th?
A. Yes,· 1sir.
.
Q. Where were you shortly before 10 :00 P.M.?
A.· In my office at, police: headquarters. ·
Q. Did you, receive a call. to go to No. 60 Willow Street?
A. Officer Joseph.relayed the: call to me.
Q. Did you go there?
A Yes, sir.
1
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;.Q. ··.At.what. time?

.
10::00 P.M. the time I. arrived.
Q. I wish you would, in your own way, describe the events,
.and I ,wish you_ would tell. us what you found. when you, got .there
and what took place when you got there?
. A. Gffi.cer Joseph and I· arrived at 60 Willow Street at 1ap.proximately 10 ~00 P .M. We were met in the yard in front .of. the
house by officer R:ogers. ·We immediately wenUnto~.the.house.and
.was. takeI1J in the. basement by officer, Rogers.
Q:. You did .not stop upstairs ?
A. No, sir, .Just walked through ·the house.
Q. Did you notice where Mrs., Smith. was?
page 31 r
A. She was standing in. the. dining, r.oom.
Q.
any :one with her?
A. Not at tliat time.
Q. · Was there any one on the first floor :except her?
A.. No, sir, she was. standir.tg opposite .theJ.door that goes.:.between. the .dining room into.the hallway.
Q.. You mean the hallway leading, back to the sleeping quarters?
A. Yes, sir, and I immediately went to the basement and officer
Norvell was in. the basement and there we found the. body of·Frank
Smith. The position at the time I arrived of the body, it was facing
west; part of the weight was suspended by a rope or cord from~ the
cross beam adjoining the joist, or OV;erhead of: the basement,.. and
· part of the weight was supported by a stool, commonly. called a
kitchen stool with two feet; the body .was sitting on·the. long ways
of the· stool ; the steps. were pointing north.
Q. Towards Wolfe Street?
A. Yes, sir, and I inunediately·.examined the1 body. to tcy; to •
. determineif :any sign of life, and from my examination I could not
find any. The body was quite warm, and there was a1w0und on.the
right side of the head, very near to the hair line, ;and :approximately
2 inches from the right eye. Blood had run, approximately from this
wound to the point of the chin and over the chin and
page 32 ~ down the .front to the ·crotch (indicating). The .only
·clothes were shorts and iUndershirt .. and. bed:. room slippers. · The head was pulled slightly to the left ·and the body, was
. leaning. slightly forward.
Q. Would you for the benefit.of ,:thedury indicaite. as;nea.r.as
you can, by sitting on that stool, the position the body was in when
A.

.was
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you first saiw it? Place the stool in the mann~ in which it was. Suppose we consider that it is Wolfe Street in that direction ( indicating).
A. (Witness places the stool in position and himself in position
on the stool)
Considering this is Wolfe Street and this north, the steps east
and west, with the body facing west. Th~ body was approximately
in this position, the right foot here over the rung on the stool, the
hands hanging more or less limply, and the head pulled approximately in this position.
Q. As you are sitting there, you are approximately erect?
A. No, sir, he was leaning slightly forward, more in this position, head pulled slightly upward from the pressure on the rope.
Q. Did you observe how the rope was fastened, both to the
ceilin'g and to his neck ?
A. Yes, sir, it was around the neck; the rope was knotted, two
strands, around the neck with the knot directly in the back, but
some space between the knot and the neck. In other words, space
enough to put your fingers in there, and tied with three
knots.
page 33 ~
Q'. You are speaking of the manner of tying around
the neck, three knots in the back?
A. Yes, sir.
Q. You have the rope here?
A. Yes, sir.
Q. Will you bring all the exhibits into the court room?
A. (Witness leaves the stand and goes out and bring in the
exhibits)
Q. I wish you would take that rope-First, I will ask you, is
that the rope that was found around Frank Smith's.neck?
A. Yes, sir.
Q. We offer that rope in evidence, there are two pieces, and we
have marked them Commonwealth's Exhibit No. 2-A and 2-B respectively.
A. (Witness takes the rope and exhibits it to the jury)
The first knot was tied in that manner, the second like that and
the third like that.
·
Q. That is as near as you can get at it-there are two ropes
there, but they constituted one roper
A. Yfes, sir.
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Q.
A.

What was holding this end up?
I lmow this knot was above this one (indicating)
Q. There were two strands around his neck and clean up to the
ceiling?
A. Yes, sir.
Q. I believe the first rope turned around in one direction, and
the second one in the other direction?
A. I don't know.
Q. Making a square knot?
A. I don't know a square knot from any other knot.
page 34 ~
Q. Where was this part of the rope?
A. That was up next to the joist.
Q. This was not the knot that "Vias around Frank Smith's neck?
A. No, sir.
Q. Please pass that to the jury and let the jury see the knot. .
A. (Witness passes the rope around t_o the jury)
Q. As I understand you that knot was at the back of Frank
Smith's head or neck?
A. Yes, sir.
Q. Wa'$ it fastened in the manner of this?
A. Y!es, sir.
Q. How did it become severed?
A. The Coroner cut it in two to lower the bcxly.
Q. Dr. Byers himself cut it?
A. Y1.es, sir.
Q. What was this end to?
A. To the overhead, the cross pieces of- wood between the sills
on the house.
Q. We had stopped there; you had described the manner in
which the rope was tied: You found Mr. Norvell there?
A. Yes, sir.
Q. Tell us from there on what happened?
A. After we made this examination, I left officer Norvell down
in the basement with the body and I went upstairs to the phone and
called Dr. Byers, the Coroner; I located him and he said he would
be out at once. When I went upstairs to use the phone, Mrs. Smith
was sitting on the little protruding ledge from the door
page 3 5 ~ to the attic steps.
Q. Did Mr. Joseph go down to the basement with
you?
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A.
Q.

Yes, sir.

You left. her upstairs?
A. Officer Rogers was upstairs with her·. Officer Rogers and I
assisted her into the front room and she sat down on the settee, and
I asked her what happened and she said she did not. know. I said:
"Was ,any one else here tonight?" and she said. · "Yes." I said:
"Who was it?" ·She said "I. don't care to say." I told her it- was
necessary; we had to know who it was and. she then ;stated that
Mrs. Marian Townes and .Douglas Leach had been at the house
that evening and left approximately ,10 minutes after 8 :00.
Q. Are you certain she said 10 minutes after 8 :00'?
A. Yes, sir; that was abo1;1-t all. that was said. at: that time. At
approximately 10 :15, the Coroner arrived and I went with him to
the basement. He examined the body and tried to. pull the .stool
from .under the body and he could not pull it out, so he asked officer
Joseph and myself to· raise the weight off the stool, so he could pull
it out, wh'.ich we did. At that.time the body was suspended·. with all
the weight on the rope.
Q. What happened?
A. It was an added strain on the rope, causing a creek .or groan
from the overhead where the rope was around there. by ·the added
weight being on it. Officer Joseph and I supported the weight of the
body while the Officer cut the rope and: lowered it dow:1
page 36 ~ to the floor, and he examined the wound on the side
of Mr. Smith's head, and then we went back upstairs
and went into the front room and Mrs. Smith was on the settee,
,lying down at that time. Dr. Byers told her. it was necessary to ask
her some routine questions; that he was very sorry for~ what. had
happened; and Mrs. Smith remarked: "He is not dead, is he?" .And
Dr. Byers told her that he was, and asked her what, happened, and
she said she did not know at that time. He asked her '.·where ·she
wanted the body taken, and she seemed to. become upset and remarked: "Don't get sarcastic with me."
.Q. What do you mean. by '~Upset"?
i ~ . MESSICK:
.Let him describe the effect; how did she appear to him; the wit·. ness ·can describe how Mrs. Smith looked.
MR. SPENCER:
~ The witness: has stated what the lady said;: he ·said she seemed
to be upset, and I asked him what he meant by the term upset.
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He can descr:ibe .what .she did ¥1~ I ol?J:ee:t to the .q1:1,~t~on.
THE COURT:
The objecti~n is overruled.
·
MR. SPENCER:
Q. Explain what· you .meant .by "up~et" ?
.
A. Well, apparently it fretted her; sh;e seeme4 to . be .aggravated by the question that Dr. Byers had° asked her,
P3'.g~ ~7 ~ so he again told her it was merely routine questions he
had to ask her and all there was to it, and at that time
she said she would like to have the
removed.t? th~ Higgs~~·dertaking Establishment.
.
MR. MESSICK:
·
that the last statement be stricken from the re.cord.
THE COURT:
.. .
. ;......

hot

- we move.

· The ~otion ts overruled.

¥~: MESSICK:

..
D~enqant, by counsel, excepts to the court's ruling.
MR. SPENCER:
Q. .Pl~e· ·continue.
A. I had tri~d Just pri9r .to this time to locate Mr. Hoover, and
I was not successful at ~t time, and Dr. Byers called l;tim .and
located him, and I would estimate that Mr. Hoover arri~ed there
·_at 10 :30, :not ·later t4an that, but just prior to his. arrival, I instruct. .ed of\i.c.~r J9seph to take Mrs. Smith to police headquarters, and
when Dr. Byers and I looked around the house to see what evidence
we could find, or what had happened, and at that time in the hail
between the two bed rooms we found two large pools of blood : ·
q~e alm~t, directly in front of the bath room door and the _second
one closer. In other words between the bath door and Mrs. Smith
ped. room, .that being the east bed room. Ther·e was drops of blood
goi~g into. the bath room, part of the way, roughly resembling the
. figure 8. these two pools of bloqd were bcµ·eiy.
page 38~ nected. There were shoe.pri,nts.around the edge of·the
pools of blood and lying between the two pools of
blood was a small hammer, with the claw, or head end, in .the ~ t
:p<J<?l of blood, towards Willow .Street, .and the handle to the east
or Mrs. Smith's bed room. There were several spots of blood .on
the transom over the door of Mrs. Smith's bed. room, and a number
qf ,;;pots ·of ,bl_~od qn :tpe bed r.oom door. Going into· Mrs. Sm!th's

con-
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bed room, on the sheets of Mrs. Smith's bed, also on the pillow
and there were several drops at the foot of her bed.
Q. Could you approximate the size of the drops?
A. They were small drops.
Q. As big as a ten cent piece or larger or smaller?
A. Not any larger than a 10 cent piece.
Q. Probably smaller?
A. They were; they were very small ; there were several spots
of blood on the east wall of Mrs. Smith's bed room, beyond the
bed, across the bed, not length way, but across it, and more of the
flecks of blood on the base Mt>ard in the hall.
Q. Could you attempt to count them?
A. No, sir, it was impossible, it would be to count them. There
was two foot prints in the kitchen; one very distinct, the o~her you
could not see it quite as easily,. both of those leading south in the
kitchen, towards the back, or side door, next to the driveway.
There was drops of blood on the 4th step from the top going into
the basement, and drops on each step after that, and several right
large smears of blood at the foot of the steps.
page 39 ~
Q:. Did you make· an examination of the location of
the drops of clo'od on each successive step?
A. Yes, sir.
•
Q. Tell the jury more in detail about the location of the drops?
A. No blood found on the first, second or third step going to
the basement. On the 4th step, 4 inches from the back or rise of
the step, 10~ inches from the wallQ. Which wall?
A. The east wall. On the 5th step were 4 drops· of blood and
a smear, ranging in distance from 174 inches to 4 inches from the
back or rise of the step.
·Q. What did your examination show with reference to the side
or center?
A. One foot from the wall ; I do not recall which wall.
Q. It was not in the center?
A. No, sir. No. 6 step had 2 large drops in the center and
about 2 ~ inches from the back or rise of the step, 1 small drop
~ inch from the edge, or the rising edge; where you step off to
the ne,ct step, patch of small drops to the east or right going down
steps. No. 7, 5 drops about the center and close to the back, or
rise of the steps. No. 8 was one drop about the center and ~lose
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to the back, one drop about 7 inches from the back and 11 inches
·
from the west wall.
Q. That would be the left side going down the steps?
A. Yes, sir. No. 9 was two small drops about t}:l.e center of
the step, and a large smear beginning about 10 inches from the
east wall and about 1~ inches from the back and expage 40 ~ tending the whole width of the step. On the landing
at the foot of the steps, it was a mat and had two drops
of blood showing on this on under side. It was 5 small drops of
blood ~ the foot of the kitchen stool or step ladder.
Q. Was there any of the blood from the landing over to the
point where the body was found?
A. No, sir, the only blood, other than the 5 drops at the foot of
the steps, was on a rag, a wash rag, that was on a low stool, approximately 6 feet, not directly behind the stool but slightly to
the rear and right of the stool. This ragQ. What sort of rag?
A. Wash rag,. that had blood on it and blood on this sack that
contained potatoes that was setting on this little stool.
Q. Whereabouts on the sack?
A On the bottom where _it was setting down, sloping like that,
more or less, under the slope (indicating) .
Q. Where was it lying with reference to the sack?
A. Right under the edge.
Q. And some of the blood was up against the sack?
A. Blood on the rag and the sack.
Q. Was there any other blood under that bench?
A. A low bench, I would call it, it had 4 legs on it .
.Q. On which the sack of potatoes was sitting?
A. Yes, sir.
Q. Any blood on the floor or around there?
A. No, sir, a piece of newspaper covering some
page 41 ~ canned fruit on the right of the basement and several
flecks of blood on that.
Q. Where was that piece of newspaper with reference to the
sack of potatoes ?
A. It was above it and· maybe slightly to the right.
Q. The newspaper was draped over the canned goods?
A. Yes, sir.
Q. And this particular piece was just above the sack?
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A. Yes,.sir.
Q. And that had some spots of blood on it too?
A. Yes, sir. After examining the 'blood spots, I removed this
·small hammer that was found between the two pools of blood. by
picking 'it up with a handkerchief. by a 'Claiw and ·placed it in a
piece of paper to be preserved as evidence.
·Q. Did anybody put ·their hands on that?
A. No, :sir.
Q. Was there any :blood on the hammer?
A. It was 1blood on the lower ·sid·e -where laying in the blood,
not on the top or ·the ·side that was 1.1p.
Q. The side that was up· had no 1blood on it?
-A. No, ·sir.
.
·Q. On the under ·side, towards the floor, there was blood?
A. ¥,Jes, :sir.
Q. Are you certain of that, ·no blood-on the top ·of it at all?
A. No, sir, I removed that that night, .at approximately 11::30,
I would say, when· I left the resiaence at =60 Notth Will<:>W Street,
and I brought 'the ·hammer, 'rope, the stool, Mr. Smith~s bed mom
slippers, Mrs. Smith's b<:d room slippers to ·police headquarters to
be 'held ·as evidence.
Q. What became of the hammer a:fter -bringing it
page 42 ~
to ·headquarters}
A. What do you mean?
Q. Wa.s it kept ther.e from •that time 1to this ·or was it ta'.ken
somewhere else?
A. Also that night I removed a pillo'Y ·and ·a pillow slip :and
brought them to ·headquarte:rs -.to ·be ·held as evidence. ·The hammer
and the rope were :later taken ·to ·the Federal Bureau of Investigation's laboratory in Washington for examination.
Q. Where is it now?
A. 'It is under :seal as shipped ·back to me from the laboratory.
Q. You have not seen it since you turned it over to the F:·B.I.?
A. No, sir.
'
Q. You ·have it ·in ·your possession ·to :be offerecl here later?
A Yes, sir.
Q. Let us.go back: You spoke oCMr. Smith having ·been disrobed to 'the ex.tent that"he only. had on ·,an unuershirt, and shorts
and a pair of bedroom slippers?
A. Yes,·si'r.·
1
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You described the blood running down the front of his body,
down his chin and down the center of the shorts?
A. Yes, sir.
_
Q. What was the color of the shirt?
A. White.
Q. What was its condition, clean or unclean?
A. Perfectly clean except the blood.
Q. Was there any other blood on it, e.x;cept down the
middle?
A. No, sir.
page 43 ~
Q. Was there any blood on Frank Smith's arms or
body?
A. A little blood on his right hand, and blood on his bed room
slippers and on his legs, approximately half way up to his knees,
just flecks of blood.
Q. Y,ou mean very small spots, pin points?·
A. Yles, sir, some might have been larger than that.
Q. Have you his bed room slippers there?
A. Yes, sir.
Q. I wish to offer these slippers in evidence, and have marked
them Commonwealth's Exhibit No. 3. Are these· the slippers?
A. Yes, sir.
Q. What did you find on the slippers?
A. At the time they were removed from the body, there was
blood on them.
Q. Whereabouts on them?
A. It had splattered all over the top of ·the slippers and the
sides.
Q. ls there any vestige of blood left there now?
A. (Witness examining the slippers) No, sir, I do not see it.
Q. There was blood on the top of them ?
A. Yes, sir, plainly visible that night.
Q. When. you say "plainly visible,". do you mean large dr~ps
or small, or a combination of both?
·
A. A combination of both.
Q. Some large drops and some small drops on them as thoµgh
splattered?
page 44}
A. Yes, sfr.
Q. Some b1ood on the bottom of them?

· A.

Y~, sir.

·

'

100

Supreme Court of Appeals of Virginia

W. J. Keane
Q. Any considerable quantity on them?
A. No, sir.
Q. I believe there was some substanc~ just in front of the instep
on the left shoe: 'Did that appear to be blood the night you took
the shoes?
A. There was blood on the bottom.
Q. Were the whole bottoms covered with blood orl do you
mean partly covered?

MR. MESSICK:
The ·question is obJected to; let him describe how the bottoms
were.
MR. SPENCER:
Q. Describe as nearly as you can recall how much blood there
was on the bottoms of the shoes?
·
A. There was not any large quantity on the bottom of the
slippers; you could see it there all right.
Q. Were they drops of blood?
A. No, sir, not drops of blood.
Q~ Did you have any further conversation with Mrs. · Smith
that night?
A. Yjes, sir. After t arrived at ·police headquarters, in company with Mr. Hoover, we ·started to question Mrs. Smith, and
asked her if she could possibly tell me what had taken· place and·
she stated·
page· 45 F MR. MESSICK:.
We object to the witness stating what Mrs. Smith
may have saici· and counsel· would like to ·see your Honor. in
OJ.ambers:. . . .
. - .. '
.
IN CHAMBERS:
MR. MESSICK:
~·.We wish to object· to iny evidence as to any statements made by
Mrs. Smith in the examination by these officers, as to what occurred, upon the ground that such statements are not admissible
until the corpus delicti has first been proved beyond a reasonable
doubt. The corpus delicti must be proved before you can use any
statements or admissions of the defendant iri criminal case and
the corpus delicti must be ·proved thaf he: inet his death by other
than natural means and also must exclude any idea of:suicide. We

·a·
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can give your Honor ample authorities for that if you care to see
them. You have got to prove that a ~ime was actually committed,
in order to establish the corpus delicti, and therefore prove that it
was not an accidental death and not caused by suicide. It could
be a simple matter to establish the corpus delicti; the Commonwealth
could first put on the doctor to prove the cause of death, the
Coro°:er. Until they establish the criminal agency and exclude the
idea of accidental death or suicide, and until they prove the corpus
delicti, the statements are not admissible.
Counsel for the defendant quoted at great length
page 47 ~ ·
from many authorities and many · Virginia cases and also from
West Virginia cases, and counsel for the Commonwealth challenged the application of the citations to the point· at issue.
At the conclusion of the argument, the Court overruled the obj ections of the defendant, as to the admission of statements of the
defendant, to which ruling of the Court, defendant, by counsel,
excepted, on the grounds previously stated.
page 48~ COURT AND COUNSEL RjETURN TO COURT
ROOM.
MR. SPENCER: (To witness Chief Keane)
Q. Go ahead and answer the question?
.
A. She ( Mrs. Smith) stated that on the afternoon of February 20th, at 4:30 P. M., she, in company with Mrs. Marion
Townes, left her place of employment on East. Market Street, walked- to the ~BC store, located on the south side of Court Square,
purchased 2/S's of slow gin, and walked. from there to West
Market Street to Looker's Shoe shop, approximately the center of
the block, between Court Square and West Market Street, where
Mrs. Townes picked up a shoe she left to have repaired; then
walked to Green Street, near Liberty, where they got in Mrs.
Smith's car and drove to 60 North Willow Street, drove in the
driveway and parked the car near the garage. At that time they
went into the house, and she, Mrs. Smith, started to prepare supper
and did prepare supper and a little after 6 :00 P .. M., ·Mr. Smith
came home. They were having s~pper when Mrs. Townes received
a telephone call, and, at approximately 7 :00 o'clock, Douglas Leach
came to the house,· and they resumed eating, except Leach who had
eaten before he came there. After supppr the four consumed some
of the gin and at approximately 8 :45 or 9 :00 P. M., .Mrs~ Townes
and M:r. Leach- left. She then went to her bed room and started
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preparing for. bed. Mr. Smith came in and sat dowri on the edge
of the bed. She told him to go on to bed, that was what she was
going to do, so he got up and walked out of the roorri,
ai1d that was the last time that she saw him. A short
page 49 ~
time after Mr. Smith left the room, she got up to go
td the bath room, started up the hall and stepped into something
sticky. She reached up and turned on the light in the bath room,
there being no light in the hall, and she saw it was blood, and she
immediately stepped back and picked 1;1p the phone, which is locat. ·ed in the hall very near the entrance to her bed room,. and called
police headquarters. After calling the police she went into her bed
room and sat 911 the bed and waited until the time the police arrived. She did not immediately notice the hammer lying between
the two pools of blood in the hall. I asked her if they had had any
trouble; s~e stated they had not. I also asked her if she heard any
noise in the hall, and she stated that she did not. After I questioned Mrs. Smith for some length of time-I don't know exactly
how long-I sent officer Rogers and Sheriff. Callendar after Mrs.
Townes, and then later on after Mr. Leach. At approximately
6 :00 o'clock, Wednesdayi morning, the 21st, Mrs. Smith was ·taken
to the Rockingham County jail. I did not see her until around
10 :3Q. I went over to talk to her again; and, at that time, she
stat~9 that s~e had told me all. she knew and she would like to see
her ~a.stor,- Dr. Haddaway. Dr. Haddaway was notified that Mr..
Smith wanted to see him. I then came to the Commonwealth's
!ttorney;s offic¢. an~. swore out a warrant, charging Mrs. Sniitli.
tlie murder of Frank ~mith. I d_id not question Mrs. _Smith .any
..
mor~ that .day. On the morning of the 22nd, which
page SO~ was Thur:sday,. when I came to work at 8:oo·, I. 'Yas ifr. · :formed that Mrs. Smith wanted to see me, and ·I went
ifninediately to the Rocldngham County jail, and Mrs. Smith stated
tjlat she wanted to tell the trut~ as to all that had taken place at
the hom_e on the night 9£ the 20th. She stated that they had tome
ther~~ fy.fr. Leach and Mrs. Townes, and they left between 8 :45
and 9 :00; and after they left she proceeded to clean up around the
house upstairs, and Mr. Smith went to the basement to ·fix the furnace. . After she finished what little cleaning she was doing, she
wefit to the bed room and .started to. pr.epare . for bea. She ,Ii.ad.
und~ess~c;l.and gq~t~ in the bed whe·n ~r. Smith came iri fotci
lier lie did riot like her company ancl jumped on lier in the &eel.
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She had slapped him several times about the face. The reason
she did this, she stated she was afraid he would choke her, as he
had done on previous occasions. She said Mr. Smith got off of
her and she 1aici across the foot o~ the bed, with her head on the
bed and begun to sob and cry. She heard Mr. Smith walk into the
bath room' and heard the basement door open. She then got up to
go to the bath room and stepped into something sticky; turned on.
the light i~ the bath room and noticed it was blood; so she immediately called the police and waited in her bed room until the police
arrived.
Q. Oti tbe first questioning dici she tell you whether or not the
door from the hail to her bed room was open or shut
page 51 } A. She said it was open.
.
Q. Did you measure the distance from her bed to- the
first pool of blood?
A. 5 feet 6 inches.
Q. she satd she never heard or said anything?
A. That is what she told on the first .sfat@nietlt.
{.J; Iii tlie first version did she give any account of having heard
him going down to the basement?
·
A. No, sir.
Q. Did she give you in tHa.t acc0tint, the fitst acc6unt, any story.
of liaving lieard liim stirring around the house at a.11?
A. No, sir.
Q. Did you ask her wheth@r of ftot she heard anything out in

flie Hall?

·

She said she aid not.
<J Did you ask lier specifically
A.

.
if

she ·heard the hammer dtop

on the floor?

A. Yes, sir.
Q.

What did sM saY?

Q.
A.
Q.

Did she give any account of that?
No, sir.
She said she Rrlew nothirtg ·,vliatever abottt it?

A. . She diet not.
Q. Did you ask her about the blood 6h lier bed ahd the blood
oh the east wall ?
·A. Yes, sir.

A. Yes, sir.
Q.

Do you have the pillow here?
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page 52 ~

A.

Q.
A.
Q.

Yes, sir.
Will you bring that in?

Yes, sir.
Is that the pillow taken from Mrs. Smith's bed?
A. Yies, sir.
Q. Did this pillow have any blood on it that night?
A. It had spots on it, yes, sir.
Q. Are those flecks that appear all over the pillow, do they
appear to you to be blood?
·
A~ Yes, sir.
Q. I wish to introduce this pillow in evidence and have marked
it the Commonwealth's Exhibit No. 4.
Will you show the pillow to the jury and the flecks of blood all
over it.
A. (Witness exhibits the pillow to the jury, pointing out blood
flecks)
Q. Was that the pillow on the side nearest the wall or the door?
A. Nearest the door.
·
Q. Were there other flecks of blood on the sheets on that bed?
A. Yes, sir.
· 1j I
Q. How about the far wall, on the east wall?
A. There were two spots of blood.
Q. Were they about the same size, or larger, than those you
have previously described?
A. Just a little larger than those.
Q. You have previously described the blood spots and flecks
and details : Was there any blood on the under side
page 53 ~ of the frame of the door as you stand up where the door
fits into the jamb?
A. Yes, sir, on the lower side of that, beneath the transom.
Q. Where you fit a door into the door frame?
A. Yes, sir, I imagine so. There was blood or flecks or drops on
the facing; or top of the door.
Q. I believe it is agreed that this picture is a picture of that door
(handing witness a photograph)? And I wish to introduce the picture as Commonwealth's Exhibit No. 5.
A. Yes, sir.
Q. I am ref erring you to this picture and to the blood that you
stated that you saw there? (indicating)
A. Yes, sir.
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How much was there?
Several drops; I don't know how many.
What would you say, 5 or SO or what?
I would not say over 3.
Then whereabouts on the door, please indicate?
A number on there; I don't know how many.
Will you take the picture and show it to the jury?
( Witness takes pictures and points out blood to the jury) _
Did you also find up on the transom of the door spots of
up there?
Yes, sir.
Those, as shown in the picture, were they there that night?
Y1es, sir.
On which side?
The hall side.
Q. Did you observe anything about those spots of
page 54 ~ blood which would seem to indicate the direction in
which they hit the door?
A. The drops or flecks going into the bed room, the large end
was towards the hall and it tapered off smaller towards the bed
room?
A. Yles, sir.
Q. When you first went down to the basement and looked at
the body of Frank Smith did you observe anything about his facial
expression, or the condition of. his face, his tongue or h_is eyes ?
A. The mouth and eyes were both closed.
Q. The tongue was not sticking out?
A. No, sir.
Q. What sort of expressions did the face have?
A. I would say very peaceful, just as if a person was asleep.
Q. His face was in repose?
A. Yes, sir. ·
Q. Not distorted in any way?
A. No, sir. That is, the eyes or the mouth; there was some discoloring.
,
Q. Where was that?
A. In the cheeks.
Q. Above the rope?
A. Yes, sir.
Q.. Was the body warm or cool?

Q.
A.
Q.
A.
Q.
A..
· Q.
A.
Q.
blood
A.
Q.
A.
Q.
A.
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A.
Q.

Yes, sir, very warm.
Was the furnace running?
A. Yes, sir, the heat was on.
Q. Was it warm in the basement?
page 55 }
A. Reasonably warm, not too warm.
Q. In the kitchen you have referred to two tracks: Will you
describe those?
A. As I stated previously, one track was almost indistinct, could
just see it at the time.
·
Q. Could you see the outline of it?
·
A. Yes, sir. Very faint. The other on·e was very plain, it was a
rather large track, a pointed toe in the track.
Q. Whereabouts was the one that was indistinct?
A. YJOu could not tell about that much. Q. Look at this picture and see if that portrays with reasonable
accuracy what you could observe that night?
A. Yes, sir, that is the track that was plain (indicating).
Q. As you indicate, one was large, and a pointed toe in the
track?
A. Yes, sir.
Q. The other one you could not tell : Was it larger or smaller
than that one that is plain?
A. I could not tell.
Q. Was that about the way it looked that night?
A. Yes, sir.
Q. There seem to be two showing in the picture, do they not?
A. I do not see but one.
Q. Is that one of them rlight there? (indicating)
A. I could not see. ·
Q. This the one you referred to as large and plain (indicating)?
page 56 ~
A. Yes, sir.
Q. I wish to introduce this photograph and have
marked it Commonwealth's Exhibit No. 6.
Did you that night, or the following day, take a sarl}ple of blood
from the floor in the hall?
A. On Thursday, the 22nd, I removed the following for evidence: Two slow gin bottle, one green dress, a specimen of the
blood found in the hall out of the large pool of blood.
Q. How did you get that?
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A. I scraped it up.
Q. It was dry by that time?
A. Yes, sir. I also remov.ed :tw..o window shades .,£n0m the basement and a pair of br.'.own mert~s .shoes.
·Q. Where from?
A. · From .a ,chair in the diriing :room, setting beside the .chair
on the floor, and a red apron and .a ·wash .cloth.
Q. The wash .cloth that was down in the has~ent on that

bench-?
Yes, sir, and a pa:ir .o:f ·b.r_own ladies' shoe.s.
Did you also take a specimen of Frank Smitib's :blood.?
A. Yes, sir.
Q. F-rom what source?
.A. It •w.as taken at the undertakers.
.Q. Did you see it tak-en,?
A. Y~, sir.
Q. W:hat ab_out Frank Smith's undei;wear?
A. That was removed .at .the undertakers :and taken as evidence.
All the articles I have named here, in .company with .a
page 57 ~ specimen of .Frank Smith's.blood, -wer:e taken.by me to
a laboratory in Washington for examination.
Q. Was the hammer taken with these also?
A. No, sir, on a .prior occasion it was taken.
Q. They were taken there for examination?
A.

Q.

A. Yes, ·sir.
Q. Where: are they .no.w?
A. They are:under seal, as shipped:back .to meJrom theJaboratory.
MR. EARMAN:
Q. You stated that ·you had taken from ,the house a green dress,
2 window shades, a ired apron, -a wash cloth, ;a pair of brown ladies
shoes, a specimen of blood from the floor, a speciment (Of .blood
from the·body of ·Smith: what ·other things did you take·?
A. ·undershirt and ·shorts.·
Q. You had sent the hammer on a previous occasion-?
i\. Yes, -sir, and .also on this occas~on ·a :pair of men's shoes,
ta.ken from the dining room by a chair, 2 sloegin:.1:tott~ ,f.o..undiin
the basement in a bucket behind the furnace. MR.· SPENCER:
Q. Were they from the ABC store?
i
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A.
Q.
A.

Yes, sir.
Did they have a date on them from the store?
If they did, I do not have it.
Q. Do you have the bottles?
page 58 ~ A. Yes, sir, boxed up as shipped from the laboratory.
Q. Did they have anything in them?
A. No, sir, they were empty.
Q. Did you make an experiment with respect to the blood in the
bath room, as to being able to reach from there over to the rack on
which apparently waash cloths were kept?
A. Yes, sir.
Q. Describe the experiment and the result?
A. These drops of blood going into the bath room roughly resemble a figure 8, and then over the bath tub fastened to .the wall
are these hangers. On one of these hangers is a-wash cloth and one
is empty. I tried placing my body in a position so my head would
be approximately over the last drop of blood closest to the bath
tub and I reached over the wash tub, like that, (indicating), but I
could not reach it.
Q. Could you come anywhere near reaching it?
A. No, sir.
CROSS EXAMINATION
BY MR. MESSICK!:
Q. On yesterday the jury were taken to this home. I do not
know whether or not it has ever been explained to the jury that the
home has been under the control of the police department ever since
February 20th: That is true?
A. Yes, sir.
Q. You have endeavored to keep it in practically the
page 59 ~
same condition as it was that night?
A. Y:es, sir.
Q. You did that for the benefit of whom in this case?
A. It was just in my custody, and I was told not to allow any
one in there.
Q. You told the jury that the bed room door showed blood
flecked over the top?
A. Yes, sir.
Q. And flecks that extended up Smith's legs for some distance?
A. Yes, sir.
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Q. How close to the knee?
A. Middle way between the knee and ankle.
Q. There was no blood from the shorts on down to the knees?
A. No, sir.
Q. On yesterday Mr. Norvell, on the witness stand, .explained
that these flecks of blood on Mr. Smith's legs were just like you
would spill some water and it splashed back on you: That is right?
A. They were just there, but I have no explanation.
Q. If I turned this glass of water over on my feet it would
bounce back up and get on my legs?
A. Yes, sir.
Q. You were unable to determine how Frank Smith got the
flecks of blood on his legs?
A. Yes, sir.
Q. If you will come over here, I will explain it to
you.
page 60 ~
A. (Witness goes over to counsel)
Q. Do you see the flecks of blood on that board
around there ( exhibiting to witness Defendant's Exhibit No. A)?
A. Yes, sir.
Q. Please show those flecks to the jury and the Court?
A. ( Witness exhibits the picture.)
Q. That base board around the side of the wall at the bath room
door is flecked with blood up to about the same height as Mr.
Smith's legs were flecked?
A. Approximately, yes, sir.
Q. Is there any other place in that house, is there any blood
that could have fallen in the house, that could have gotten .on his
legs?
,A.. I did not see any.
Q. And you made a most careful exarmnation of it, didn't you?
A. Yes, sir.
Q Were there any flecks of blood on the legs of Mrs. Smith?
A. I did not examine Mrs. Smith's legs?
Q. You looked at her?
A. Yes, sir.
Q. You talked to her down at the jail?
A. Yes, sir.
Q. You saw her numerous times when in your custody?
A. Yes, sir.
1
..
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Q. If there had been· any ~lood on her legs, I want y.ou to tell
the jury whether they were flecks like the fl.eeks .on Frank Smith's
legs,?
A. I made no examination of Mrs. Stni~',s legs-; she
page 6i ~
had on a long house coat that came to her ankles.
.Q. ·was there any oil her ankles·?
,4.. N'o, sir.
Q. Yfou did not see any blood fl~s on her like on Franl< Si:in~h's
legs and .on the base boarQ?
A.· No, sir.
Q. You did not see any blood on Mrs. Smith any ;P.la,~~, (did ypu?
A. No, sir.
Q. Or on her clothes?
A. No, sir.
Q. Ylou .have told us th_e .blood spots <m the shoes .of ~- $,!l}ith
have more or less faded out: Ylou can hardly. s~~ :tl,lem with the
eye?
A. Yes, ,sir.
,Q. You can take the bottorn .o.f the shoes a119 _see .blqQd .ar!)~~d
there and around here ( indicating places on the sh~).?
A. Yes, sir.
Q. It is a sticky substan!,:~ ·t~t is plood_an9 if _tl1e j_~ry ex~ine
iit, they can see it?
JVlR. SPENCER:
We object to Mr. Messick testifying.
MR. MESSICK:
:Q. Can you .se~ the sti<;ky sub~tanc~ :tliJtt i_s Ql<>.<>~ ~!ld _see it
.around there .Md ~ound ilp here (.i~~i~tjng) ?
page 61 ~ ~ A. I can see some substance around here ( indiC3:t~ng)
Q. And right up there to_o Gi~~i~tjng1) _:?
·
A. Y.es,,sir.
Q. I will ask the jury to examine it carefully.
(Shoes passed to the jury.)
· That is the bottom-:of ·tltls m~'s -b_e~ -r~ro :~P.Q§, is ~t :not?
A. Yes, sir.
_
.
Q. If there was any other place in this house ~~reJ?l.9od _a9ttld
hav.e fallen upon the .fioor ·~pd .sp~~hed _upon ·th.e Jegs ~of Frank
Smith, other than in the hallway beside the bath rqqµi 9:oqr, I .want·
you:to tell-the.jury,where,it was·? XQuj:li_d:~Ot:$_ee .~µy,_qtlier P.l,ce?
A. Not any large quantity, no, sir.
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,

Q. Mr. Spencer asked you if the blood spots that ext~ded in~o
the bed room, were not as large as a dime?
A., Wlhat do you have reference to?
MR. SPENCER!:
I was referring specifically to two or three blood spots at the foot
of the woman's bed.
A. The large ones that were at the foot of the bed as big as a

ill~.

i

Q. The blood spots that extended into this bed room and around
the side of the door, they were blood spots just about the size of
the flecks on the pillow ?
A. The ones on the door were a little larger.
Q. Not as big as a dime?
A. Some of them might have been.
page 62 ~
Q. Were not they about as big as a pencil point?
A. Yes, sir.
Q. There were two spots of blc:x:>4 on the glass in the transom?
A., Yes, sir.
Q. Do they show in this picture ( Handing witness Commonwealth's exhibit No. 5) ?
A. Yes, sir.
Q. Those two spots are on the outside of the glass of the transom, the hall side?
A. Yes, sir.
Q. Showing that #}ey came from the hall going towards the
bed room?
A. I would have to express an opinion if I answered that.
Q. It would not be much of an op~nion, if there is blood on the
glass on one side and none on the other from which direction it
came?
A. No, sir.
. . Q. I don't think so either. How far does this blood that we determined made the figure 8, dropping on the floor, as shown in Exhibit, defendant's, No. A, extend into the bath room?
A. I don't know exactly ; I did not measure it; I could not swear
as to how far it went in.
·
Q. If there was a wash rag lying on the ~ath tub, there was
nothing to prevent a man from picking it up?
A. On the bath tub, no, sir.
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.. Q. Mrs. Smith told you she was sobbing and crying on her bed,
didn't she?
A. Yes, sir.
Q. That she was lying at the foot of the bed?
page 63 ~
A. Yes, sir.
Q. Does this picture here, known as Defendant's exhibit No. B
fairly accurately show the bed?
A. The head of the bed.
Q. The foot would be back further down in the room?
A. Yes, sir.
Q. This pillow was on the head of the. bed?
A. Yes, sir.
Q. This is the pillow shown in. the picture (referring to Commonwealth's exhibit No. 4)?
A. No, sir, it w:as closer to the door.
Q. What do you mean, closer to the door or further?
A. That pillow was closer to the door.
Q. It was Dr. Byers who came over there and carefully exa·
·
mined this man?
A. Yes, sir.
Q. He did it in the capacity of Coroner of this County?
A. Y{es, sir.
Q. Did not Dr. Byers fit the hammer into the wound on his
head?
A. No, sir, not in my presence.
Q'. If he did, do you know when he did?
A. Never to my knowledge.
Qt. Examining this wound in the head you saw an artery was
severed, didn't you?
A. I could not say whether an ~artery was severed; he was
bleeding.
Q. Did not the Coroner, in his official capacity, tell
page 64 ~
you an artery, or blood vessel, was severed?
A. No, sir. ·
Q. Do you know. what became of Frank Smith's body that
night?
A. It was removed to the Rockingham Memorial Hospital.
Q. Did Dr. Byers have it removed to the hospital?
A. On his orders.
Q. Were you with him at the hospital?
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A. No, sir.
Q. Did Dr. Byers, in his official capacity as Coroner, examine
the body with an X-Ray?
A. Not in my presence.
Q. Was that reported to you by him, that he had?
A. Yes, sir.
Q. When you had Mrs. Smith over there in jail, she was frequently questioned by the officers?
A. I don't know just how many times she was questioned; I only
talking to me, she stated she would like to have Mr. Weaver for her
Q. How many officers were there that did question her?
A. At the time I was there no one else.
Q. Do you know anything about ~y singing over there?
A. No, sir.
Q. Did you participate in the singing of any hymn to Mrs.
Smith?
A. No, sir.
Q. Do you know what officers did?
A. No, sir.
Q. Did Mrs. Smith ask to see M1r. Weaver?
page 65 }
A. On Thursday morning, the 22nd, after I received ,
word Mrs. Smith wanted to see me, after she finished
talking to me, she stated she would like to hav.e Mr. Weaver for her
attorney.
Q. Was that the! first time the request was made of you by her
that she be permitted to see Mr. Weaver or some attorney?
A. Yes, sir.
Q. That was the first knowledge you had of it?
A. Yes, sir.
Q. Did you call Mr. Weaver?
A. I called Mr. Weaver's office and early that afternoon I saw
Mr. Weaver on the street and told him.
Q. Did you assist in carrying the body from the basement?
A. No, sir.
Q. You said something about a blood smear on one of the steps
that led to the basement, wh~n did you first see that smear?
A. The next day.
Q. Quite a number of people had been up and down those steps
and y9u carried that man out that way?
A. Yes, sir.
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Q. You had been down the steps, Dr. Byers, the unaertalter, Mr.
Norvell and Mr. Rogers?
A. Y,es, sir.
A. No one other than you have named, urile·ss it was officer
Joseph.
· Q. As I understood from you, you arid Mr. Rogers
page 66 ~ assisted Mrs. Smith from the dining room into the living
room : Is that not correct?

A..
. 'Q.

Yes, si'r.

.Md then it was that, E>r. Byers '.came up the steps ·and she
said: "He is not dead, is he?"
A. At that time Dr. Byars :had not ·arriVed.
Q. Shortly after that Dr. By'&s bi.hie up?
A. Came into the house.
.Q. And went. d'owh and examined th·e btxly·?
}\. Yes, sir, I went with him.
Q. And after he made an examination of the body :and cut the
body down, he went upstairs wher'e Mrs~ Smith -was in the living
room?
A. Yes, sir.
Q. And you and Mr. Rogers had ·assisted her :into the livfrig.
0

. ?
room.

A.

Yes, sir.

Q. She said to Dr. Byers: "He is not dead, is he?"
A. She said that; it was after Dr. Byers· had made a sfaternent
to her.
Q. Dr. Byers said: "I am sorry for what happened." and Mrs.
Smith said : "He is not dea:d, is he?"
A. That is right, sir.
REDIRECT EXAMINATION
BY MR. SPENCER:
Q. I take it from your description that you took very ·careful
note of all the blood stains and tracks that you could lo. page 67 -~ 'cate there that night arid the following day : ls that correct?
A. Yes, sir.
'Q. Those two indistinct tracks were the 1only blood :gtains 'that
you found in the kitchen?
A. · Yles, sir.

/
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1.

w.1. ~~a~e
Were ther~ ~y in Mr~. Smitµ roorµ, f~<;>11j1 ,$.~ PO?,l' of
in the' h~il,
tracks? .' •. . •
N:o, sir. ·
Any outside the little hall to the dining room or the living
ro.om? ·
···
· ··
A. No, sir.
Q. You. have described «J.11 the pools of blood anq the tracks that
you have discovered there at a.ny time?
·
A. Y~s, sir.
Q. Does ~t pictur~ (Pefen4~t's ~bit No. A) show about
the foot prints or tracks that were ther~ that night, does jt ~lww
cotrectly, <?! with re~son~ble ~~cW'~cy, th,~·' foo~ prints that you
found there?
A. It shows the foot prints out in the pi,:tur~ they ~p~ar to be
enlarged.
·· ·
·
· · ·· " ·
· · ·
Q.
blood
A.
Q.

any'

1

'I

'

J

-

•

•

Q. ' Did yQu or Dr. By~rs fit any shoe into th~ prin~, or tracks?
·
A. Yl,es, sir.
Q. Whose shoes ~ere they?.
A. Mrs. Smith's bed· room slippers.
Q. Th,e ·s~me <??es ~he ~f".~ op. ~~ ~ght?
A. The ones she had or ~t .rtlght.
Q. Did they fit those tracks?
/i. Yes, sir.
And you foµtid ~o. blqod .traq< into .the dining
page 68 ~
room or the liv.ing~room? ..... .. . . . ' '
..
A. No, sir.
·
· -·
· ·· ·
Q. Do you have those slippers -~~~?
A. Yes, sir.
Q. I wish you would get them?
A. (Witness gets .the bed room slippers of Mrs. Smith, which
~re tnarked Commonwealth's Exhibit No. 7) .·
.
. Q: Is there blood on the bottom
these slippers?
A. Yes, sir.
Q. I~ ther~ any blood on the ~op o.f them?
A. I don't see any, no, sir.
Q. Were there any tracks of bwqd on .the side towards Mrs.
Smith's bed room?
·
A The only tracks I -~W show fa ~t picture. ( Commonwealth's Exhibit
6)
.
..

{i

of

No.
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Q. None on the side between her bed room and the first pool of
blood?
·
·
. A. I do not know of any other tracks other than what are there
in the picture.
(Recess for lunch taken from 12 :00 to 1 :30 P.M.)

REDIRECT EXAMINATION CONTINUED
BY M.R. SPENCER:
Is this the door leading into the room which you have described
as the eastern side, the bed room of Mrs. Smith? .
page 69 }
A. ~s, sir.
Q. I wish this door filed as an exhibit and have
marked it Commonwealth's Exhibit No. 9.
Were those stains on the door the night you examined it?
A. Yes, sir.
Q. · Blood dashed all over it, these spots here? (indicating)
A. Yes, sir.
Q. Did they appear to be blood that night?
A. Yes, sir.
Q. Ypu described them as having been large at one end and
tapering off in that direction (indicating) ?
A. Yes, sir.
Q. Is that the same condition as it was that night?
. A. Appar~ntly the same condition.
Q. Those spots there are about the size of the spots appearing
on the door jamb?
A. Some are slightly larger.
Q. Some are the same size?
A. Yes, sir.
Q. You stated in your testimony in chief about three spots :
have you since gone back and refreshed your memory by looking
ait it?
A. Yes, sir.
Q. Do you want to make a change in your testimony?
A. More than three.
Q. How many would you say? ·
A. I have no idea. I did not undertake to count them.
Q. Were there so many you would not undertake to count
them?
page 70}
A. Yes, sir.
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Q. Could you give us an estimate of the number?
No, sir.
Was this piece broken off the door (indicating) ?
A. Yes, sir.
Q. Did you find the piece?
A. Yes, sir.
Q. Where did you find that?
A. In a dresser drawer in Mrs. Smith's room.
Q. Have you since you were asked on cross examination the
distance to the farthest point in the bath room that the blood extended, and you said you were unable to say, have you availed yourself of the opportunity to go back and measure it?
A. Yes, sir.
Q. What is the greatest distance?
A. The greatest distance from the pool of blood directly into
the bath room is 32 inches. Q. From the pool in the outer hall?
A. From the outer edge of the closest to the bath room door?
Q. From the inside measurement beginning from the door, inside of the sill, to the furtherest point?
· A. Probably 3 inches difference-. That is not measured, just an
estimate.
Q. So, by estimate, it was about 29 inches into the bath room
that the blood extended?
A. Yes, sir.
A.
Q.

· page 71 }

RECROSS EXAMINATION

BY MR. MESSICK:
Q. You had conducted a very careful, painstaking and minute
examination of practically everything in the house?
A. I tried to.
Q. You examined all of Mrs. Smith's clothing there in the
house, didn't you?
A. Yes, sir.
Witness leaves the stand.
DR F. L. BYERS, A WITNESS OF LAWFUL AGE, called
on behalf of the Commonwealth, after being duly sworn, testified
as follows:
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DIRECT EXAMINATION

BY MR. SPENCER:
Q. You are Coroner of Rockingham County?
.A. Yes, sir.
Q. Did you receive a call to go to No. 60 Willow Street in the
city o~ Harrjsonburg on the night of February 20th?
A. Yes, sir.
Qt.' About what time dicb you get there?
A. About 10 minutes after 10 :00.
Q. In your own way, beginning at the front door, in the order
in which they occurred, tell us what went on there tha,.t night?
A. I was irr the office about 10 :00, when I received
page 72 } a call, and went directly up there, arriving there about
10 minutes after 10 :00. I was met at tht front door by
two officers. I believe Chief Keane and Norvell, I believe, it was.
Two officers there; I don't rem'ember which one. I came in and I
think the other one was Norvell, who directed me on through the
iiving toom.
. Q. Did you see any one in the living room?
.
A. Yes, I think I did, but I did not stop or pay any attention;
I think a lady was there, but we went directly on through from
the ·living room into the dining room, where I was pointed out a
spot of blood, and I went on.
Q. Did you stop to make any examination?
A. Not anything particularly; hardly stopped ab all at the time.
I probably asked a question, how it got there, and we went down to
the basement where I found this middle aged man strung up by a
rope. My examination revealed that he was dead, and I cut the
f6'pe and lowered the body with the aid of the officers.
Q. Describe 'his position, please, sir?
A. He was partly suspended by the rope.
Q. l ) ~ that stool appear to be the stool?
A. (Witness examined the stool, Commonwealth's exhibit "No.
1 ). Yes, sir.
·
Q. Would you consider it an indignity to seat yourself on the
stool about as he was seated on that stool ?
A. On th-e stobl?
Q. Y-es, ·sir.
A. He was more or less on the comer of the stool, sitting ·wi'fh
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page 73 ~

most of his weight on his right buttocks; the_ left
foot was extended and the right one was drawn a bit
back, and he was suspended by a rope with the knot in

the back.
Q. The knot was back of his head?
A. Yes, sir.
Q. Did you pay any attention to the nature of the knots?
A. It was what I call a square knot, or double knot, two stni,nds
of rope that went around his neck and tied a bit to the right side of
the middle line of the back of the neck; the knot was a little to the
right.
Q. It was not a slip knot?
A. No, sir, a square knot. There was enough weight on the
stool that it made impossible for me to pull the stool out from under
him without the officers raising the body, which they did by taking
hold of his arms and lifting him up and I pulled the stool out and
he was laid down.
Q: Did you make your examination there?
A. Y!es, sir, Of course, there was blood streaming down the
right side of his face, coming_ down over his mouth. There appeared
to be a little bleeding from the nose, and whether it came from
the nose or whether it came from up higher, you could not tell at
that time, and it came down over the front of his under clothes.
'There -was blood on "his right hand.
Q. Inside or outside ?
A. , More on the inside. Blood on his hand; it may have been
on his left hand; I am not positive; and the hands were more er
less in a relaxed position.
'
page 74 -~
Q. The wound was: on the right side of his head?
A. Yes, sir. After laying the body down, I took a
rag and wiped the blood off to determine where the bleeding came
from, and found a crescent shaped wound, above and posterior to
the right eye, between the eye and below the hair line. The opening
of this crescent was anterior. In other words, a horse shoe with the
lip on the edge and the two openings this a way (illustrating). This
wound appeared to extend down to the bone.
Q. Did that wound give any indication of whether the blow was
struck straight 'forward from the front or back?
A. It was the half of the hammer; the back part, or indentation
·was ba:ck this a way (-indicating).
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Q. The round part of it was?
A. No, sir, the open part was forward. There was an abrasion
or excoriation of the skin over the le£ t eye, down the side or bridge
of the nose on the face; and an excoriation of the skin of the chin.
These were just superficial excoriations.
Q. When you say excoriation what do you mean?
A. A superficial scraping of the skin, not a cut or laceration.
Q. Something like a mat burn?
A. Yes, sir, or brush burn as it is often described.
Q. Go ahead from that point?
A. That includes the· most of the superficial wounds. VVe went
from there upstairs and I looked at the blood in the hallway.
Q. You said ·"all"; Did you mean all you observed,
page 75 ~
or at that time ? In other words, were there any other
wounds on the body?
A. Nothing except a couple of bruises that were discovered
later, which were very insignificant, however.
We went on upstairs; I took notice of the pools of blood, and
then went into the living room to talk to Mrs. Smith.
Q. Give us as near as possible a play by play account of that?
A. Mrs. Smith was lying on the davenport in the living room,
and I stopped and spoke to her; told her who I was and extended my
sympathy, and I asked her to give me a story as to what had happened. She told me she did' not know ; that she had gone to bed, and
that was about all she told me. By asking some questions I learned
he11 husband had been discharged from the army only a short time
before, a month or such a matter, and because of being over age;
and then I began to question her as to who was there, and she told
me that no. one was, but that there had been some body there earlier
in the day; one girl had been there for dinner and a friend had
come in later, or after dinner, and they had gone away around
9 :10; they had left there and that she went to bed, and that was all
that she knew. I told her that her husband was dead, and she said
"Well, that can't be," and I said: "Oh, yes, he is." She said: "How
long has it been?" I said: "40 or 50 minutes." She
page 76 ~ said: "Well, that can't be.;' I said: "I am only going
by your time." She said : "Are you trying to get sarcastic with me?" I said: "No, I don't mean to; I am simply trying to
ask you some intelligent questions." She said : "Well, I am trying to
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answer them too." She said: "You talk like you think I did it." I
said.: "Not at all; I am simply trying to get some details about this."
That was about the extent of the conversation with her. I asked her
how she found out about it and how she knew where the body was.
She said she did not know; that she simply had gotten up from. the
bed and gone to the bath room and stepped in the blood; that she
had not been in the kitchen and did not hear any noise; that she
just found the blood and called the police. She went on to tell me
that her husband, Mr. Smith, had threatened suicide at a previous
time, and that she had destroyed a rope he had the-re one ti~e, because he had threatened suicide and she just imagined that was what
had happened.
Q. Did you see any evidence of any grief or regret pver her
husband's departure?
A. No, sir, I do not think so. She seemed that night to be very
cold, indifferent and non-cooperative. Anything you got out of her,
you got by pumping.
Q. You accompanied the body of Frank Smith to the University of Virginia hospital where an autopsy was performed?
A. Yes, sir.
Q. Was the body that was taken from the cemetery
page 77 ~
and taken to the University of Virginia on March 28,
1945, and delivered over there to Dr. Cash for a post-morten examination, was that the body of Frank Smith?
A. Yes, sir.
Q. Did you see the rope marks on his neck?
A. Yes, sir. There was an imprint on this man's neck, which
was still visible a month afterwards, showing the prints of one
strand of rope that ran around the entire front of the neck and
fairly far around on the back of the neck, but stopped rather short
on the left side; it ran further around on the right side than on the
left, and no imprint right along on the left side, at the back part of
the neck. The rope, in other words, ran around this way ( indicating) and there was a space between the knot on the rope and the
neck that you could stick your fingers under, about 3 fingers.
Q. Before the body was cut down by you, did you actually stick
a part of your hand in there between the neck and the knot?
A. Yes, sir.
Q. Did you see Dr. Cash make the incisions into the bruised
places on his £ace?
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Q. PltmSe describe that?
A. All the wounds were section~d. This one on the rig~t temple
showed a definite hemorrhage iri. the subcutaneous tissu~, 'Yhich
was very obviou~.
page 78 ~
Q'. How large w~ that bruise?
A. Only to about the size of a half silver dollar or
a silver dollar. The wound was very small, just a crescent shaped
wo~nd, but the ·blood exte~ded out into the skin around to the si.ze
of a half sih-er clollar or a silver dollar. The sectiqn from the skin
under the imprint of the rope, on the right side especially, showed
mighty hemorrhages under the skin, which were obvious with t4e
IJaked ey~ ~t one place. The other section did not show h~morrhage
by the naked eye. The section from the little abr~ion chin did 11:ot
show ~cr9scopic 4emorrhage, that is, gross hemorrhage, that you
~uld see with your nak~d eye. The place on the ·right temple and
the right side of the neck were the only places that could be seen
with the naked eye.
Q. W)la.t ~pQut tqe br-1.~is, ove.r th~· 1eft eye and tjajs ~re~ h~r~, ·
including the nose?
A. I dp 11ot thii:ik th~y showed macrosc9pic evidence of bleediDg.
Q. 11WY ·W9Wd have t0 remain J()r the pathologist te 6ee?
A. Yes~ sir.
Q. After you had talked with Mrs. Smith ~t y<>u det~iled
here, did you ma~e any f1.1rther exa11;1inatiotJ. about t}:te house there?
A. ·W~ w.~nt ba~ q~t ~tuJ I noticed the foot prints all around
tliie ·J:>lopii and ~n out to the k.it~hel'.l and several in the kitchen.
Q·. Pid -you make any experin?,ent with a pair of bed room slippers taken fr~nn ~rs. Smith that night?
p~g~ 79 ~
A. Chief Keane and I did. I don't remember
whether I had the shoe in my hand or if he had the shoe
~in ·his han9,.
·
Q. Pl~ase J9ok at ·tJi~e pictures, marked "Norvell Exhibits A
and B, introduced by the defendant, and see whether or not these
pictures <;orre~tly portray the situatio~ as· you found it there that
nig4t?
A. Yes, sir, I think they do.
Q. Y: 9u ~w ~ -foot ._printa y~~r~elj ?
A. Yes, sir.
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Q. Did you or Chief Keane try a pair of shoes similar to these,
in those tracks (handing witness Commonwealth's E~ibit No. 7,
Mrs. Smith's bed room shoes)?
A. Yes, sir.
Q. Did they fit in? .
A. They seemed to fit.
Q. As well as you could tell, they fitted?
A. Yes, sir.
Q. Did you after that examination call the O>rmnonwealth's
Attorney?
A. Yes, sir, Chief Keane and I both called ; I don't. know who
put in the first call; I know I finally located him.
Q. Was that after your conversation with Mr.s. Smith?
A. Yes, :sir.

CROSS EXAMINATION
BY MR. EARMAN:
Q. Just describe where those shoe prints were?
page 80 · ~ Were they on the side of the blood spot next to Mrs.
Smith's bed room?
·
A. There was some all around.
Q. How many would you say there were? How many did you
identify as being made with the slipper?
·
A. I don't know; we did not figure out all with that shoe.
Q. Was there more than one that fited the shoe?
A. Yes, sir.
Q. They were around in different 'places?
A. Yes, sir, in the hallway.
Q. You do not recall exactly where ithey were?
A. No, sir.
Q. How long have you been practicing medicine?
A. 13 years.
Q. You ate a graduate of the University of Virginia?
A. Yes, sir.
Q. You have been practicing medicine in this city for 13 years?
A. Yes, sir.
Q. How long have you been Coroner for Rockingham .County?
A. 12 or 13 y~rs.
'
Q. Thu arrived there at 10 :00?
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A.

Yes, sir.
Were you immediately taken to the basement by the officers?
A. Yes, sir.
Q. And you saw the body suspended there in the basement:
What was keeping the body from falling?
A. The rope.
page 81 ~
Q. Do you recall who was in the basement when
you arrived?
A. Officer· Joseph and officer Rogers; I think two officers were
there.
Q. During your term of office of 13 years as Coroner you have
had many homicide cases to investigate?
A. Right many.
.
Q. Did you make a careful inspection of the evidence to determine what caused death?
· A. Yes, sir.
Q. Did you pronounce your verdict there in the presence of
these officers after you made this examination?
A. No, sir, I do not think so.
Q. What do you think caused his death?
A. Strangulation.
Qi. Was it strangulation at the hands of Frank Smith that you
think caused his death?
MR. SPENCER:
The question is objected to; I do not think the Coroner had all
,
the facts.
THE COURT:
·The objection is overruled.
A. I never made any statement as to the cause. The only thing
I stated was, when and where and how he came to his death-by
strangulation somewhere between 9 :00 and 9 :30 P.M., on the night
of February 20, 1945, by means of strangulation.
Q. Or hanging?
page 82 ~
A. Yes, sir, which caused strangulart:ion or asphixiation.
Q. In your opinion was it a case of suicide or homicide?
A. Do you mean what I thought that night?
. Q. Yes, sir.
A. I thought it was suicide.
Q. It is still your opinion today?

Q.
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A. There has been a lot of contlic~ today, and I would not make
a statement as to what I think now. When I went into the basement

and cut that man down, I thought it was suicide and I think that
was everybody's reaction, because we had not looked over the blood
or the house or talked with Mrs. Smith or anything else.
Q. You say you were present at the autopsy at the University.
A. Yes, sir.
Q. Who else was present?
A. Dr. Cash performed the autopsy, and he had two assistants
as lecturers, the undertaker, M.r. Brackey Theiss, and somebody
with him-I don'tl remember who-Chief Keane, Mr. Spencer was
in and out-out mostly-and myself.
Q. About how long did it take to perform the autopsy?
A. All day,
Q. What time did you start?
A. It was about 9 :00 when we got there; we left here around
7 :00, and went to the cemetery; and it was later than
page 83 ~ that, it was 10 :00 before we got there, but not long after
we got there Dr. Cash started to work, and it was between 4 :00 and 5 :00 when he got through.
Q. When he finished, you and Dr. Cash thought he died by
strangulation caused by hanging? It was your opinion and Dr.
Cash's opinion as well ?
A. Yes,.sir.
Q. Frank C. Smith had a wound, about 2 inches from his right
temple, and it appeared to be a crescent shaped wound?
A. Yes, sir.
Q. You did fit the hammer into that wound?
A. I don't believe the hammer was handled, but was taken in
charge by Chief Keane. Observing the wound and the hammer, it
was my opinion the hammer made the wound, but I do not think it
was actually fitted in there. I feel the hammer caused the blow on
his head.
Q. There is no doubt in your mind as to what caused that blow?
A. No, sir.
Q. That blow would not cause unconsciousness, would it?
A. There was no evidence of any deep injury from it. Whether
it would cause unconsciousness or not~ I don't know.
Q. There was no fracture?
A. No, sir, no fracture under it.

I
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Q. There was no evidence pf this man .having fallen in the hallway?
A. No, sir.
Q. If he had been fractured or unconscious, naturalpage 83A } ly; he would have slumped right down there?
A. I think so.
Q. It is a fact that his clothing, his undershirt and .shorts, were
perfectly clean, except for the blQOCl on them?
A.
Q.
A.
Q.
A.
Q.
A.
· Q.

Yes, sir.

His arms were clean?
Yes, sir.
And his back?
Yes, ·sir.
There was no evidence of his having fallen?
No, sir. ·
There was no evidence of his clothes having been tom?
A. No, sir.
Q. How much blood would you say flowed from the wound?
A. I estimate between a half and three-fourths of a pint.
Q. About how long would it take a man to bleed that much
blood from that particular kind of wound?
A. At least 10 minutes.
Q. H is a fact, is it not, when that wound w.as made .it severed
an artery?
A. Yes, sir.
Q. That would cause the blood to spurt every way instantaneously, just as soon as you hit it?
A. Yes, sir.
Q. It would spurt from here to the wall, depending on the posi·
tion a man was in?
A. Some vessels spurt more than others.
Q. He was a large man, weighing from 200 to 205 pounds, a
strong, muscular man?
page 84A ~ A. . Ves,· sir, well devel6ped.
Q. A man like that would naturally have a good
deal of blood?
A. Yes, sir.
Q. There would be nothing unreasonable for blood to fly from
a wound of that sort, made by a hammer or similar instrument,
some 8, 10, or 12 feet?

Grac.e
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A. It will go a good little distanc~ ;, I could 110.t ~ay µow far. ,
Q. That would not ~use ·a man's d:~th?
A. ~o, sir.
Q. A man could have a wound like that, and maybe he would
be a little daz~ or groggy, and then wp.}k an a.round, c_ould he not?
A. Yes, sir.
·
Q. There would be no trouble for him, ~fter striking himself
with the hammer, if he did, to walk on 4own to the basement and
hang himself up? He could do that easily if he wap.ted to?
A!. I would say it was possible.
.
.
Q. You did not find any bruises about his hand or feet or 'any
part of him, to indicate that he had been dragged to the basement?
A. l did 11ot.
Q. H~ many men did it take to cut him down? Did Y<?U do it
by yourself or have help in taking the body from the-air and putting
it down on the floor?
A. I had an officer. holding each arm, and I cut the
page 84 ~ rc;>pe al)ove the h.~d.
Q. The other wounds that you found about the body
were _superficial wounds; they appeared to be a kind of scraping
above hfa left eye and below the left eye?
· A.. Yes; sir, ~oming down toward Jhe_ bridge of the nose and
down to the chin.
Q. What we country people call merely scrapes or were they
as deep as scrapes?
A. Just a superficial area of skin scraped off.
Q. The places about the chest were. h1~igpiQcant \)r~ses ?
A. Yes, sir.
Q. lnsign.~fig1nt abr-~$ions?
A. Yes, sir.
Q. The only wound was the one about 2 inches from his right
eyft·?
A.
Q.

Yes, sir...
Was his body warm when you ~rrived?
A. It was· stilt limber; still some body heat in it.
Q. How long did you think he had been dead when you arrived?
A. I ~tirnated from 40 to 50 minµtes ..
Q. Sd that, if you arrived at 10: 10, he must have died at 9 :20
or 9:30?
A. I W<:>utd say for cert~irl u~4.er a.n· \l9ur-.
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Q~ A man wanting to leave this "":Orld would have no difficulty
in doing it with the rope around his neck like you found around
Frank Smith's neck?
A. No, sir.
Q. The mere fact that he was not suspended in the air would
make· no difference- in order for him to suffocate
page 85 ~ or strangle.
A. No, sir.
Q. After the body was taken down by you was it removed to
the Rockingham· Memorial Hospital?
A. Yes, sir.
Q. For what purpose?
A. I had it taken out there and the head X-rayed and the neck
X-rayed to see if' this wound could have caused a fractured skull,
or the rope a broken neck.
Q. What did the X-ray picture disclose?
A. No evidence of a fracture of the skull or a broken neck,
so I naturally concluded that his death was the result of strangulation.
Q. How long would it take a man to pass out strangled like
he was? 'Dwo or five minutes? ~
. A. I do not know the exact time on that; I would say it would.
take from 5 to 10 minutes. You can go without any wind for Some
little time·.
Q. How long can you stay under water?
. .
A. I don't know.
Q. Not over three minutes?
A. I don't know.
Q. After you are down about a minute, you kind of fight to
ge~ ~P, .don't you?
·
A. Yes, sir. ·
Q. How long does it. take a man to become unconscious after
he strangles?
A. As soon as there is an anaemia of the brain. He did not
become unconscious because the wind pipe was choked
page 86 ~ off, he became unconscious because there was no fresh
blood going to the brain. As soon as he developed an
anaemia 'of .the 'biood, he became unconscious; that happens very
quickly. A man may be standing on his feet and something happens
to cause him to have an anaemia: and he will faint. it takes a very

i
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short time for him to become unconscious when the blood supply is
cut off to his brain. I would say that would occur in 2 minutes or
less.
Q. I wish you would examine these two pictures here, marked
Defendant's Exhibits A and B, about how long do yon think it
took for that much blood to be on the floor coming from this man's
wound?
A. I estimated previously IO minutes.
Q. Was that about all that particular wound would bleed?
A. Yes, sir, Clotting would set in in time to stop it mostly.
Q. After a period of about 10 minutes no more blood would
come from that particular wound?
A. No bleeding profusely, some ·oozing.
Q. It would coagulate in that time?
A. Yes, sir.
Q. Did you see the wash rag?
A. Yes, sir.
Q. That was saturated with Smith's blood?
A. It had blood on it.
Q. A considerable quantity, enough to be easily recognizable?
A. A!s well as I !recall, it was not saturated by any
means.
page 87 ~
Q. What kind of cloth was it?
A. An ordinary wash cloth.
Q. Did yoti find the cloth or was it found by some one.else?
A. I think I picked it up first.
Q. Where was it?
A. On a shelf, I think, and before we got t~ him.
Q. ··Was the.re any blood on the floor, or on this kitchen step
ladder, or about where Smith was hanging there?
A. Some drops of blood a little ways from him, a little blow
on the floor where he was hanging, just a few drops, not much,
nothing like what was upstairs.
Q. A dead man does not bleed~
A. No, sir, he does not.
.
Q. If he was dead when hung up there, there would not be any
blood there .. ?
A. I would not think so.
Q. What was the condition of his throat and trachea? Did you
examine that to find out whether any blood or mucous?

1~-A

~Upfenw Co~rt o~, -r\PPfa.1~

o..~

Virgipi_~

pr.. F. L. By~,:~
1\.. I did pot.
Q.
~~e_ ypu p,;~~ent when ~t was ~~amined?
A.
Q.

w
At the University.

~a:t 'did that r.ev~~ w~th r~f erenc~ tp ~t?
A.. It shOW,_ep no hemo~q~ge or bl~ding in tp.e tra~e~
Q. What \~ thi trach~a?
A.
_Q.

The voice box.
Where located ?

A.

page $.8 ~

Right bacl5 in lli;e p~erior p~rt ~£ th~ throat.

n~ first p~r.t i11: yo_ur brea_.thing is the trachea,., the11 the

la~, then ¢.e bronchi~ tubes.
Q. What did you find in th~ tra,ch:~a?
A., Nothing of any c~~µ~ce.
Q. Had his body been en;ib~lm~d?
A. Yes, sir.
.
Q. How long had he been d~d.. w~en y04 ma~~- tli~. 3:utop~y?
A. .About a month.
·
·
Q.i I.t was perf~rrn;~ o~ M~rch ?~th, a~d h~ di~d on Feh11t?Y
20th, about 5 weeks?
-·
4. Y~, sir.
Q. How di_d you_ find t~js b;ody when it w~~ e~umedr Were
you present?

A. I was.
Q. Was it submerg~(\ in- w~~~~?
A. Y.~, ~.ir. ~t W¥ w:~ll pres.~rve<i. Or~ G~~h co~m~n;ted. oni the
fact that it was a perfect specimen;.
·
Q. Was the body covered with water, cof(iq 3:n(i.- aJl?
A. Yes, sir.
Q. Wl;i,Q was pi-es~t wh~n the b9(iy was rem_9v.~?
A. The undert3:ker and wh~ver th~ gra:ve· in.an w~, Ghie.f·
l}:~e. Mr. Sp~~~er ~DP: my~~lf. Two und~takers, a man who openaj. th~ gra:v~, Chief K~ne, Mr. Sp~cer and_ my~lf.
Q.

Who directed the work?

·

A. The undertaker, Mr. Thejs~.
Q. At whose instance, do you know:?A. · l'fo, I <\QU~t know definitely, the. Commonwealth's At1;orney's
page 89 ~

A.

I suppose; he instructed me to go with him.
Q. No attorney repres.enting l\1rs. Smith was
~~~--~- fa~ 3:5 you kQow;?

No,-. ~ir~-
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Q. As Coroner for Rockingham County

you

did. furnish the
State, as required by law, a certificate of death as to Fhi.tlk C.
~mith?
A. Yes,· sir.
Q. That was what?
A. That he came to his death from strangulation.
Q. At his own hands?
A. .That was not mentioned.
Q. I believe you did last Monday aftemobh in my office, in the
presence of Mr. Wea.vet, Mr. Messick and inyself, state that the
cause of this man's death was suicide?

MR. SPENCER:

We object to
· A.

f, do not

the question.

thi:nk I made such a statement.

MR. EARIMAN:
Q.

Strangulation by his own hands?

A.. I did not say by whose hands.
Q. I understood you to say now that you think he died as the
result of strangulation by his own hands: That was yoµr opinion
when you made the examination that night?
A. Yes, sit, when I went to the basement, but, as i say, we
did not lmow a:ny of the angles, and I don~t know
page 90 ~ many of them yet, arid I could .not say _it was by his
own lµ.nds; I am simply saying his death cairte as· the
result of strangulation.
Q. That .was your opinion?
A. That was my first opinion.
Q. That is usually the best one, is it not?
A. ( no answer from witness)

REDIRECT EXAMINATION
BY MR. SPENCER:
Q. These gentlemen, seemingly with some difficulty, have elicited from you that your first impression,__:_as I understood it, it was
only your first impression-was that it was by his own hands"?
A. Yes, sir.
.
Q. At that time what information did you have about ilie case?
A. I had none. The man was hanging qp there and tjie natural
impression was it was suicide.
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Q. Then with in half an hour you called the Commonwealth's
Attorney?
A. · Yes, sir, because I felt the case would bear investigation.
Q. You were not at that time certain it was suicide?
A. That is right.
Q. At the present time I presume you only know what you saw
that night and~what Mrs. Smith told you and the observation of
his body?
A. Yes, sir.
page 91 ~
Q. And all you undertake to say is the man came to
his death 'by strangulation ?
A. Yes, sir.
Q. Are you familiar with Drs. Gonzales, Vance and Helpem,
and their book on Legal Medicine and Toxicology?
·
A. Yes, sir.
Q. Is that a recognized authority on Toxicology?
A. Yes, sir.
Q. Do you recognize a statement made in that book: There
are four stages in death by asphyxia, as follows: First : Dyspnea?
A. Yes, sir, mere shortness of breath.
Q. "As a result, there are rapid and forceful respiratory movements, rapid pulse, a rise in blood pressure, and cyanosis, especially
noticeable in the hands and face" ?
A. Yes, sir.
Q. The second stage is the stage of convulsions: "Later, convulsions set in, at first clonic and then finally ending i.n an opisthotonic spasm. The pupils become dilated and the heart rate slower.
These effects are referable, probably, to increasing paralysis of the
centers in the brain from lack of ogygen."?
A. That is a condition in which the head is drawn back and becomes rigid.
Q. But there are some convulsions?
A. Yes, sir.
Qi. The third stage is the stage of apnea?
A. Yes, sir.
page 92 }
Q. "At that time the respiratory centers finally become so deeply depressed, that breathing becomes weaker. Unconsciousness sets in at this point. An involuntary discharge
of urine, spermatic fluid and feces may occur." You found none
of these things?
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A.

There was no evidence of ~ny.
That might or might not happen, but it is the usual thing?
A. Yes, sir, it i~ the usual thing.
Q. "The final state of complete respiratory paralysis now sets
in, After a few spasmodic respiratory movements in the neck muscles, the breathing stops. The heart usually continues to be~t a short
time after the respiration has ceased."
You recognize that is a substantially correct statement from the
medical and scientific point of view?
A. Yes, sir.
,
Q. These gentlement asked you about the·man hanging himself:
Is it a reasonable conclusion that, at the time he went down into the
basement under his own motor power, or some other motor power,
and after sitting on that bencJ}, that he was still continuing to bleed?
A. He was bleeding for a while, but I don't know whether sitting or standing when the blood dropped on the floor, but there
was blood on the floor.
Q. You found only one course of blood from the wound?
A. Yes, sir, and then some .blood here on the floor.
Q. Didn't you leave a number of _times during the course of
the autopsy?
A. Yes, sir.
page 93 ~
Q. Didn't we· go to the Doctor's rest room and
smoke for quite a while?
A. We we1~e out long enough to smoke a cigarette.
Q. All of which time Dr. Cash was working?
A. Yes, sir.
Q. · So either you or I might have missed some part of -the
autopsy?
A. Yes, sir.
Witness leaves the stand.
Q.

G. W. JOSEPH, a witness of lawful age, called on behalf of
the Commonwealth, after being duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR HOOVER:
Q. Ylour name is Gifford W. Joseph?
A. Yes, sir.
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Q. You are a member of the Harrisonburg City Police force?
A. Yes, sir.
Q. How long have you been on the force?
A. About 3 years.
Q. Did you go to NQ. 60 Willow Street on the night of February 20th?
A. Ye~, sir.
Q. What time did you arrive there?
A. Abo~t 10 :00 o'clock.
Q. In w!hose company?
A. Chief of Police William
Kteane.
Q. Did you go immediately to the basement?
page 94 ~
A. Yes, sir.
Q'. With Chief K'ea:ne?

J.

A..

Yes, sit.

Q. Had some other officers preceded you to the basement?
A. Officers Norvell and Rogers had arrived there about 10 minutes before this.
Q. Was eit4er one of them in the basement at the time you
first went to the basement?
A. Officer Norvell was.
Q. I believe you were on duty at the desk th.at night?
A. Yes, sit, I was· working ia. poiice headquarters.
Q. Did you receive a telephone call for an officer to come to
this address?·
A. Yes, sir, about 9 :45, some lady called and said: "Will you
please send an officer up here right away." It might have been a
few minutes later or eatlier.
.
Q. Y(ou put that on the radio in the car?
A. Yes, sir.
Q. Did you do that immediately?
A. Yes, sir, right away.
Q. The other officers have pretty ~-ell deailed their principal
findings there in the house on that night. The particular thing I
want to ascertain from you is, as to whether or not you were
present when the body of Frahk Smith was· taken down from th ladder and the suspended position?
·
A. Yes, sir, I was.
·
.
Q. Did you see him iii' his sitting position there on the step
ladder?
· .. · · ·
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page95 ~
A Yies, sir.
.
Q. Did you help to take down the body?
A Yes, sir, the first thing we did, officer Norvell pulled the Slep
ladder out from under Mr. Smith, wliile Chief Keane and myself
held the body; we held him so all the strain did not come on the
rope at. once. When Dr. Byers cut the rope, Chief Kane and I
eased him down to a horizontal position on the floor.
Q. Had there been an effort to ease him dowln?
A. Dr. Byers had tested the rope with his hand and. kiGked the
stool a couple of timesl as if he were trying to ascertain the weight
·on it.
Q. You and Chief Keane, one at eaGh arm, lifted him up, so
the stool could be removed?
Q. Yes, sir, we did not lift hiin much; he was pretty heavy;.we
held his weight as the stool was pulled out and eased him. down so
the full weight was on the rope.
Q. There was a period when the stool was pulled out that the
body was suspended by the rope and practically the eiltit-e weight
was on the rope?
A. Yes, sir; possibly one half a minute.
Q. Before it was cut?
A. Yes, sir.
Q. What was the situation when the entire weight was put on
the rope?
.
A. After the stool was removed, the rope stretched and tightened very much and these braces which held the joists f.ogether......;.:;the
rope was tied around one of .them-·that creaked and
page 96 ~ trembled. It w.as apparent that a great deal more weight
· · was on the rope when the stool was pulled out th.an
had previously been.
Q. Were you on duty at the desk at police headquarters ori the
following night?
A. Yes, sir.
Q. Do you know Mr. Ralph H. Garner?
A. Yes, sir.
Q: Did you see him on the night of February 21st?
A. Yes, sir, he came to headquarters that rtight.
Q. About what· time?
A. Something after 9 :00 o'clock, I guess around 9":30.
.Q. Did he talk to you at that time? ·
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A. He came into the office and asked if he could see Mrs. Grace
Smith, and I told him she was not there, that the city jail had no
provision ~o keep women prisoners there, and she was at the County
jail. He asked who he would have to see in order to contact Mrs.
Smith. I said : Chief Keane had left word no one was to see her,
except with the permission of the Commonwealth's Attorney or Mr.
Keane. He stood there momentarily, a few seconds, as if he were
undecided what to do, and finally said : "I am a friend of hers and
I was wondering if there was anything ~ could do for her," and,
with that,. he walked on out.
CROSS EXAMINATION
BY MR. MESSICK:
Q. Did Mr. Gamer tell you hew~ a member of the American
Legion and had been put in charge of handling the
page 97 ~ colors for the A:merican Legion at Mr. Smith's funeral,
and that was why he wanted to see Mrs. Smith.
A. He did not.
Q. Do you know whether or not at the funeral he was in charge
of the squad that carried the flag for the American Legion?
A. Only by hearsay.
Q. You say the rafters that the rope was tied to, you say the
rafters ~rembled wh.en you lowered Smith's body?
A. · I don't believe I said rafters.
Q. The supports, they creaked and trembled?
A. Yes, sir.
Q. Did the joists creak and tremble?
A. The brace across there did.
Q. Explain to the jury how a joist can tremble?
A. The weight was there and it was drawn down.
Q. You mean it. shook like that (illustrating) ? What do you
mean by tr:embled ?
A. No, sir.
Q. What do you mean by trembled?
A. · Well, there is a different kind of trembling. I suppose you
wt>uld have to see how a joist trembles. Most of us have been on a
farm ·and seen the rafters in a barn shake with a heavy load of hay
being pulled in. You could tell there was a strain on the joist.
Q. 200 pounds is right much strain on a joist in a small house
like this one, is it not?
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A. Yes, sir.
.
Q You did not see the joists tremble?
A. Not in the sense they were shaking or waving.
Q. You received the telephone call at 9 :45?
A. Yes, sir. .
Q. A woman's voice was asking for help, and asking you to.
send an officer of the law to her home?
A. Yes, sir.
Witness leaves the stand.

page 98 ~

1
•

0. B. THEISS, JR., a witness of lawful age, called on behalf of
the Commonwealth, after being duly sworn, testified as follows:

DIRECT EXAMINATION
BY MR. HOOVER:
Q. Where do you live?
A. New Market.
Q. What is your occupation?
A. An undertaker.
Q. Were you, during the early months of this year, assisting
· Mrs. Higgs in the operation of the Higgs _Funeral Parlor in this
city?
A. Yes,.sir.
Q. Did you in your work at the Higgs Funeral Parlor handle
the body of Frank C. Smith and prepare it for burial?
A. I did.
.
Q. Please state to the jury the mark or marks which you found
on his person or his body?
A. Starting with the cut on his forehead, about two inches aabove the left eye (Indicating) one-half inch to right,
page 99 ~ I believe, and half moon shape, about one-half inch
long; about the third part of the neck and back to_ the
hair line, a red spot, right back to here (indicating) ; and forehead
on the other side, another red spot, about 10 inches in diameter;
the eye lid was red and bruised like, and the left half of the nose
and left half of the upper lip and below the lower lip was a spot and
two spots on the breast that I observed. I did not pay much attention to the spots over the body; tw.o I noticed, one on each breast.
Q. How large were the spots on his chest?

Supreme Court of Appeals of Virginia

lJ:8

0. B. Theisss, Jr.
A. About 1 inch or 1~ inqies in diameter, not Ieng or anything
.
like that, very irregular.
Q. You did supervise the burial on the SW1day following February 20th?
A. Yes, sir.
Q. At what point?
A. At Weyers Cave.
Q. Just across the line in Augusta County?
A. Yes, sir.
Q. Did yoll: thereafter, on March 28th, pursuant to instructions
.from myself, and with the consent of Mr. Smith's family, disinter
that body and take it to Charlottesville for an autopsy?
A. Yes, sir.
Q. Was the body which you removed from the grave at Weyers
Cave on March 28th and delivered to Charlottesville, the
page 100 body of Frank C. Smith, that you liad previously interred there?
A. Yes, sir.
Q. Were you present in and about the premises at the U niversity Hospital while Dr. Cash performed the autops:v?
A. Yes, sir.
·
Q. Were you there to return the body to Weyers Gave?
A. Yes, sir.
Q. Did you return tlie body and reinter it in the ·sa.tne apening?
A. Yes, sir.

r

CROSS EXAMINATION
BY MR. WEAVER:
.Q.. When you opened the grave at Weyers Gave, what condition
.
did you find·?
A. The casket was not in good condition;· it was submerged in
water.
Q. The casket had fallen to pieces?
A. Yes, sir.
Q. And the body was lying thete in the earth?
A It was protected, yes, sir, but the grave was in rock and a
lot of water was in the grave;· the' type of casket was not water
proof.
Q. Could you lift the casket out 6f the gfave?
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A. We brought the ca.sket to the top of the ground and then
took the body out.
·
Q. Were you in the Smith home the night t\lat this lu\.ppenecl?
A. No, sir.
. Q. The abrasion which you noticed ·was on the left
page 101 } cheek, I believe you said?
A. On the left forehead and his eye and nose and
lip.
Q~ f\n ~bra~ip~ on the Qutside? .
A. Yes, sir.
Q. Who· was your assistant when you took the body t.p ~rlottesville?
A. Everett Sellars.
Q. When you took the body to yout" funeral parl9r 011 Febru~ry
20th did you examine the sputum in \lis mouth?
A. No, sir.
Q. You did not look insid~ the moµth?
A. No, sir.
·
·
Q. Ybu did not look inside the mo,µtJ;i·?

A. No, sir.
Q.

Ai_.
Q.
A.
Q.

Did yoU1 look inside the mouth at the Hospital?
sir.
Did you go to the hospital th~t ajght?
The Rockingham ~~orial Hospital?

N<:>,

Y1es, sir.
A. Y~, $\r. ·
Witness leaves the stand.

MRS. LAVINA LAM, a witness of lawful age, called on, heli;;tlf
of tQ,, Cc;:m:1monwealth, after. beit;ig duly sworn, testified ~ foll~ws :

DIR~CT EXAMINAT~QN·
BY MR. SPENCER!:
Q. Please st~te your name and place of resid,ence?
A. Mrs. Lavina Lam, Staunton, Va.
p~ge.102 }· Q. How long have yo1.,1 lived in Staunton?
· A. About 22 month.s.
Q. Where did you live prior to that thne?

· Ar.

H~onl;>,~rg,

v~.
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Q. Were you related to Frank Smith?
A. Yes, sir.
Q. What relation?
A. He is my brother.
Q. How old was Frank Smith?
A. 39 years old.
A. I imagine about 5 feet 7 or 8 inches and weighed about 208,
something like that; I am not sun;.
Qi. Did you s~ Mrs. Smith very frequently before and after
he went into the army?
A. Yles, sir.
Q. How often would you say you saw her?
. A. You mean before and after?
Q. You have lived in Staunton about 22 months?
A. Yes, sir.
Q. And Frank Smith had been in the army how long?
N... He went in the army the 20th of Febntary and I went to
Staunton the 15th of March.
Q. You live in Staunton?
A. Yies, sir.
_
Q. How often did you see her (Mrs. Smith)?
A. We were together most every night for he was going into
the service and we were together.
Q. What were their relations?
A. Seemed to be all right.
page 103 ~
Q. The normal relations of husband and wife?
A. Yes, sir.
Q. No friction that you know of then?
A. No; sir.
.
Q. Ylou say he left here on February 20th, are you not mistaken
about that?
A. I don't think so. I think he left the 20th of January, his
birthday was the 9th of January and he left the 20th; it_was January il):stead of Febntary.
Q.. Did you continue to see Mrs. Smith after Frank went into
the army?
A. We were down there as often as we could go. We lived in
Staunton, but we were down there right ofte'n. . .
Q·. Who do you mean by "we"?
.
A. My husband and I, and we went there as often as possible.
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Q. When did you first see Frank Smith after he came back
from the arviY?
·
A. On New Year's day.
Q. Where?
A. At his home.
Q. Ho~ long had he been back?
A. He came back on Saturday night.
Q. Did New Year come· in on Monday or Sunday?
A. Sunday, I think.
Q. You saw him on New Year's day, where?
A. At his home, 60 Willow Street.
Q. Was Mrs. Smith there?
A. Y.es, sir.
page 104 ~
Q. From that time did you see any change in her
attitude towards Mr. Smith?
A. Yes, sir.
Q. Describe in your way, what was the change you did see
and what her attitude towards him was?
A. ( Witness does not answer)
THE COURT:
Q. Did you understand the question?
A. YJes, I understood the question. (Witness seemed unable to
speak, to be laboring under great emotion) ·
· · ·
MR. SPENCER:
Q. You said there was a change: · In what respect?
A. Well, it seemed like she did not want him around.
Q. What did she·do or say that indicated· that to your mind?
A. She did not have much to say to him when we were there;
He did not have so much to say; he kind of walked around; like he
did not know hardly what to do. The first time I saw him, he looked
very old, like he was distressed to death over something.
Q. Did sh~ seem to be patient with him or· trying to be nice to
himr
.
MR. MESSICK:
Let her tell what Mrs. Smith did; I object to the form of the
question.
page 105 ~ MR. SPENCER: .
The witness shows she is distressed, and I think some
·
latitude should be allowea.THE COURT:

14.2
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Undoubtedly the question was leading. :
MR. SPENCER:
My question was did she ap~r to want to be nice t~ him as she
had before or treat him some other way.
MR MESSICK}:
What did she do towards her husband is what he should ask.

THE COURT:
She can answer the question.
MR. MESSICK: .
Defendant, by counsel, excepts td the Cou~'s ruling, on the
ground that the question calls for an expression of opinion from
the witness and she should tell what Mrs. Smith did and the jury
could form its own opinion.
A. One time we went down there and when we walked in Fra.nk
met us at the door and Grace, T think, was in the bed room, because when she came out she had on her dressing gown, and she
m_et us and she said she had worked very hard-that clay and Frank
was not w:orking at all, and he came in that evening ~runk and she
had gotten his supper and he would not eat anything, c,1.nd then. she
went out to dress and Frank said: "Well, the reason-..
page 106 ~ MR. MESSICK:
.
W~ object to a.tlY &~tenient made by Frank Smith
not in the presence of the defendant.

THE COURT:
The obj ecti<>n is overruled.
MR. MES$1CK:
Q~fendant, by <;ounsel, exe~pt-s te the Coort's r-uling on the ground
tha:t- it is purely hear-say testi~ony.
A:... We.11, he. asid the reas.oh h~ did not eat v:ery much suppel'
w~ thai-t h~ had deaned up. the house all day and he pulled up his
pant's leg and.showed his bee. After he waxed the floor and after
h,(t finish_ed waxing· the floor, he went down the street and got some
groceries and pies and eaten some pudding and pie after he finished.
his work and that was the reason he was not hungry. And I said:
"Frank, if you come home drunk, you sobered up very quick"
Q. Was he drunk?
A. Absolutely he was sober.
~ ·Sh~ made the accusation?
A. Yes, sir. I don't know what time he got. home fmm work,
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but we got there at 7 :00 or 7 :30, but I don't suppose he was drunk;
he was not when 'we got there.
Q. Was there any appearance of his being drunk or recently intoxicated?
A. No, sir.
Q. Could you detect any signs of his being drunk at that
time?
A. Not at all.
page 107 ~
Q. Could you tell us of anything else?
A. One other time we were down ·there and we were talking
in the .kitchen and he was sitting on the porcelain top table and she
was standing behind him and he was tellingQ. Who was present?
A. My husband .and Mr. and Mrs. Moore and Mr. and Mrs.
Gaines ( ?) and Mrs. Smith and Frank. She walked up and pushed
him and told him to get out of her way; and at different times she
shoved him like that.
·
Q. Did you see her on other occasions showing him and acting
like that?
MR. MESSICK:
The question is objected to as leading.
MR. SPENCER:
Q. Gio ahead and take your time arid tell us of this incid~nt and
tell about all you can think of, indicating the relationship between
this man and woman after he came back from the army?
A. (No answer from the witness)
Q. Did you dance up there one night at the house?
A. Yes, sir, we danced at different times at the house; she never
danced with Frank; she danced with the other boys.
Q. Did she make a remark on one of those occasions about not
·
having any one to love her?
page 108 ~ MR. MESS I cro:
'
The question is objected to as leading.

THECOUR!T:
The objection is sustained.
MR. SPENCER:
I think when you have a witnc::ss in her condition some latitude
should be allowed.
THE COURT:
The objection is sustained.
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MR. SPENCER:
Q'. Was there anything that occurred there that night, or any
other nights, when dancing, to show her attiude to him?
MR. MESSICro:
The question is objected to; she can tell what happened, and the
jury can draw its own conclusions.
MR. SPENCER:
.
Q. Can you recall anything that happened on the night of January 13th, when Mr. Hubert Moore and Mary Moore were presentI believe that was not in Harrisonburg, but some place else? ·
A. That was at Mr. and Mrs. Moore's at Mt. Sidney; we were
there.
Q•. What happened that night, if anything?
A. ·we played ,cards that night.
page 109 ~
Q. Do you recall anything on the night of W ednesday, January 3rd, that had to do with a visit? ·
A. They ate supper at my house that night and we went over to
Mr. and Mrs. Maxwell's at Waynesboro.
Q. What hapP.ened?
A. We had supper at our house that night and Frank suggested
going over there and Grace did not want to go; she talked sour
about that and acted mean to him and. said she was going over there
because Frank wanted to go, and we went over there, and she did
not have much to say. Mrs. Maxwell asked her what. she got for
Christmas, and she said she did no,t get anything from her husband
but she got a lovely gift from the office where she worked.
Q. Do you have anything to add to that? She said she got a
lovely gift from the office?
A. More than she got from her husband and from home.
Q. After the death of Frank Smith, after the. release of Grace
· Smith from jail on bond, did she make any statement to you about
the proposal of hers to Frank Smith to divorce her?
A. Yes, sir..
Q. Will you tell the Court and jury where that was and what
was said?
A. Well, 1 wanted ta talk to her about the funeral, because we
wanted the funeral held at the Pleasant Valley church, and she did
not want it held over there.
Q. Where was she?

-·
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page 110 ~

A. At Mr. and Mrs. Maxwell's in Waynesboro and
while we were there my niece said to her, she did not
see why there could not have been a divorce, or sometping like that,
the way it turned out; and she said that she had begged and begged
for a divorce and he would not give her any and that he dared her
to leave liim.
Q. That she had begged and begged him for a divorce, and he
had dared her to leave him?
A. That he would not give her a divorce and dared her to leave
him.
Q. Did she at any time after his death say anything about having his funeral at the church?
A. I asked her to have it at the church, and she said: "He did
not go to church while he lived and no use in taking him to church
after he died."
Q. That was on the Saturday before he was buried on Sunday?
A. Yes, sir.
Q. Was any one else present at that time?
A. My brother-in-law, Mr. Glen Wagner, and my niece, Hazel
Wagner.
NO CROSS EXAMINATION
Witness leaves the stand.
page 111 ~

GLENN WAGNER, a witness of lawful age, called
on behalf of the Commonwealth, after being duly
sworn, testified as follows :
DIRECT EXAMINATION

BY MR. HOOVER:
Q. Where do you live?
A. Staunton, Va.
Q. Are you related, or were you related to Frank C. Smith?
A. Yles, sir
Q. What degree of relationship?
A. A brother-in-law; I married his older sister.
Q. Did you go to the Ma.."<Well home at Waynesboro on the
Saturday before Frank Smith's burial on Sunday?
A. Yes, sir.

L
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Q,! In whose company?
In my daughter's company and Lavina Lam.
You are Mrs. Lam's father?
N-0,. sir, she is my sister.
Q. Did you talk to Mrs;. Smith there that day at the Maxwell
home concerning the burial? .
A. No, sir, not specially.
.
Q. Did you hear Mrs. Smith talking to Mrs. Lam about the
•
funeral?
A. Yes, sir, I was in the room.
Q. Did you hear anything,said about a divorce between Mr. and
Mrs. Smith?
A.. The.question was.asked why she did not divorce him instead
of having things to turn out the way they did. She said
page 112 ~ she had asked for a divorce and he had refused to give
her a divorce, and also had threatened her life.
Q. You heard that statement by Mrs. Smith?
A. Yes, sir.
Q. Who was present when. it, was made?
A. Mrs. Maxwell and my daughter was there.
Q. How about Mrs. Lam?
A. She was there too.
A.
Q.
A.

NO CROSS EXAMINATION
Witness leaves the stand.

MR. MESSICK:
We would like to see your Honor in chambers.
page 1120 ~IN CHAMBERS:
MR. MESSICK:
We want our objection that we made this morning to apply to
all the evidence the Commonwealth is introducing as to statements
and admissions of Mrs. Smith, upon the ground that, until they
first establish the corpus delicti in this case, such admissions or
statements are not admissible in evidence. Instead of geting up and
objecting every time, we wish this objection to apply to the entire
line of testimony along that· litie.

THE COURT:
I was wondering why you had not objected.
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MR. MESSICK:
We are doing· this for the purpose of preserving our exceptions
in the record.
·
THE COURT:
Q. On that particular ground?
A. Yes, sir. We also move to strike out the evidence of Mrs.
Lavina Lam, on the ground that a large proportion of her testimony was hearsay; also that the questions asked her called for the
expression of opinion from the witness·and the witness injected her
opinion in the evidence, when the questions should have been restricted as to what Mrs. Smith did ~ did not do, and let the jury
draw their own conclusions from her acts.
THE COURT:
You should have made your objection at the time.
The objection is overruled.
page 113 ~
MR. MESSICK:
Defendant, by counsel, excepts to the -ruling .of the court.
THE COURT:
Then I understand from Mr. Messick, that he excepts in places
where the objection -is made that the evidence should be stricken.
because the corpus delicti had not been proved and the other
grounds that you stated?
MR. MESSICK:
Yes, sir, and it has been made once before.
THE:COURT:
The objection is overruled.
MR. MESSICK:
Defendant, by counsel, excepts to the ·Court's ruling, on the
groun~s previously stated.
COURT AND COUNSEL RETURN TO THE
COURT ROOM· ·. ·
MRS. FRANCES McCOOL, a witness of lawful age, called on
behalf of the Commonwealth, after being duly sworn, testified as
follows:

DIRECT EXAMINATION
BY MR. HOOVER

·-.

;

'
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'

Q.
A.
Q.
A.
Q.

Where do you live?
29 Willow St.

Is that on the west side or the east side of Willow St. ?
It is south.
I believe that 'Willow Street is said to run north and
south?
A. Yes, sir.
page 114 ~
Q. So, then, the two sides would be east and west?
A. It is across the street.
Q. That would be the west side of Willow St. ?
A. Yes, sir.
Q. Where is your home with reference to the home of the late
Frank Smith?
A. Across the street and south of the Smith home:
Q.· Towards West Market St.?
A. Yes, sir.
Q. Approximately how many hou·ses south does it take beyond
your house until you get to the front of the Smith house?
A. About 4.
Q. Were you well acquainted with Frank Smith and Mrs. Grace
Smith?
A. Yes, sir. ·
Q. How long have you known them?
A. 5 years.
Q. During that 5 years period have you been rather intimate
or close to them?
A. Not real close ; we have been friends with them.
Q. Did you visit in their home?
A. Yes, sir.
Q. Did they visit in your home?
A. Yes, sir.
Q. Did you both go out together?
A. Yes, sir.
Q. Did that continue right up to the time of Frank
page 115 ~ Smith's death?
A. Occasionally up to the time· of his death; up
until the time he went into the service I mean.
Q. After he _went into the service, did your association with
the Smiths continue?
A. No, sir.
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Q. Why was that?.
A. We did not care for the way she was carrying on; we did
not think it was right and just did not approve of it.
Q. You were living across the street, several houses south of
the Smith house, what did you see to indicate that she was "carrying on," as you have said?
A. Saw automobiles going in there at night?
Q. What else?
·
A. No lights on in the house·; see people go in the back door,
and we have seen men go in there.
Q. When did that sort of thing start?
A. I cannot say exactly, because· I did not notice in particular
when it did start; it was not any of my business what she was doing.
Q. Did it start before Mr. Smith went into the army?
A. No, sir.
Q. How long after he went in the army until yoe began to
observe that type of thing?
A. It was towards summer, because I know it was warm and
we sat outside.
Q. Do you know Mr. Ralph H. Garner?
A. I know him when I see him.
Have you ever seen Mr. Ralph H. Garner at the
page 116 ~
home?
· A. Yes, sir, I have.
Q. When was that?
A. In warm weather.
Q. 'What year?
A. After Mr. Smith was in the service; that would be 1944,
I guess.
·
Q. After he had gone in the service, while still in the service,
or after he was discharged?
A. Still in the service ..
Q. Do you know when he went into the service?
A. In January. .
Q. Of what year?
A. 1944.
Q. Then, from what you have said, it would be in the summer
of 1944 that you saw, as you have previously referred to?
A. Yes, sir.

0
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Q. Under what circumstances ~id you see him there, the time
you have referred to?
.
A I just saw him go on over the walk towards her back door,
and then the other time I saw him coming down, off the front steps
to her porch.
Q. Was that the summer of 1944?
A. Yes, sir.
Q. You saw him there on two separate and distinct occasions?
A. Yes, sir.
·
page 117 ~ Q. How was he dre$sed?
A. In his shirt and shirt sleeve rolled up.
Q. He did not have a coat on?
A. No, sir.
Q. Do you know whether he wore hat?
A. No, sir, he did not have a hat on.
Q. You have described on one of those occasions he went
around to the side of the house as if going in the back door : Do
you know where the back door is?
A~ Yes, sir.
Q. That leads out where?
A. Into the driveway.
1
Q. Between.the·Smith house and another house?
A. And the Garber' s.
Q.. Are they the only occasions that you have seen Mr. Gamer
:at the Smith home?
·
A. Yes, sir.
Q. The two times you have referred to?
'. 1A.' ·-Yes: 'Sir.
I:
Q. Have you seen him on· other occasions anywhere else?
A. In the· 'Arca.de dining· room. ,·,
Q. Do you at times eat at the Arcade1 dinin:g room,: .or in tbe
past?
•, · -...
A. Not lately;··we·ha.ve:on'.Saturda.y-~vening~ -~ :· , ·
Q. Did you ever see Ralph H. Garner an.d Mrsl r5rnith !the
Arcade dining room dining together?
:··,
i
A ... No, sir, I have not.
'
Q... ;Did i you ,:ever' ·s-ee 'th~rrr ~nywhere. t'ogether,?. : !

a

1

·.1

•

at

1

•

:

I

A. No·,:sir.'·i·.- 1

page 118~
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BY MR. EARMAN:
Q. Where were you when you saw this man go into the Smith
home?
A. On my front porch?
Q. It was broad day light, was it?
A. Yes, sir.
Q. ·Was there any one with you?
A. No, sir.
Q. Was there any one else in that vicinity who had an opportunity to see him so far as you _observed?
A · I don't know ; I did not look that close to see if there was.
Q. Were any of your neighbors on their porches likewise?
A. I could not tell you.
Q. You did not see them?
A. No, sir.
Q. You do not recall it was last summer some time: On the
first occasion what time of day was it?
A. Towards evening, I would say around 5 :00 o'clock.
Q. How was he traveling on that occasion?
A. I did not notice that either; I c<;>uld not tell you.
Q. You do not know whether he walked. or drove?
A. No, sir.
Q. Where was he when you first saw him?
~... A.·' :·coming:' down ·off the front steps to the porch.
Q. About 5 :00 o'clock in the evening?
A. I would 'Say sb:; I cannot be certain.
·Q. You only thought it w·as· sometime la~t summer?
A. Yes, sir.
page 119~
Q. Was any one with .him? -~ ···
A. No, sir.
: ·· ·.. ···..=: : ·· · :. · ··
Q. Where did he go?
A. Down the walk; I didn't watch him where he· wJmt ~Q. You thought that was kind of unusual?
·: : :.: :
.A. Yes, sir~ ·l did~
· · .· · · .- · .. · · ·
._
Q. Do you know·whether he got in hs car, or walked away?
A. I don't know how he walked; I did_: not -p~y that muph
attention ; I went back in the house.
.Q. All you know is you ·saw· this··man'..that looked like Gaf!ler
coming from the Smith home, stepping down off the p~:,.-~h-? · . .
A. Yes, sir.
... :,.~:· .. o··-'. ·.~:.. /~/- ...
1

J ••

•
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Q. Do you know whether Mrs. Smith was at home at that
time?
A. I could not tell you that; that was her usual time to be at
home.
Q. Do you know whether any one was there?
A. No, sir.
Q. You do not know whether Mr. Smith was there or not?
A. Mr. Smith was in the senrice.
Q. You don't know for what purpose he was there?
A. No, sir.
Q. You don't know whether he had delivered a package or
for what purpose he had gone?
· A. No, sir.
Q. You•don't know whether he walked away, or drove away, of
how he got away?
A. No, sir.
Q. When was the last occasion that you saw him?
page 120 ~
A. I cannot tell you the exact day or month; I just
know I saw him going up over the walk.
Q. How long after the first time?
A. I could not say.
Q. As much as a.month?
A. It could be; I don't know.
Q. To the best of your knowledge how long between the two
visits that you saw him there?
A. I would not want to say because I do1i't know.
Q. I thought you could give us some idea: Do you know if it
was last summer?
A. Yes, sir, last summer.
Q. What time of day was the last time?
A. Some time in the evening.
Q. About 5 :00 o'clock?
A. Yes, sir.
Q. And, although you are· a neighbour, a close neighbour of
the Smiths, you have not seen him there since way last summer
some time, have you?
A. No, sir.
Q. · You have jµst testified, you did not see him there the night
of the trouble?
·
A. No, sir, I did not see anything.
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Q. You did not hear anything over there?
A. No, sir, I was in the house; I could not.
Q. You would not tell the jury positively· that the man you
saw there on these occasions, you would not swear it was
Garner?
A. Yes, sir, I would; you could not forget him,
page 121 ~
once you saw him.
Q. You can be positive as to his identity?
A. Yes, sir, yery positive.
Q. You have never seen him there but the two occasions ·and
that was last summer ?
A. Yes, sir.
Q. You don't know how he got there, or how he left, whether
he walked, or came in the car, or how he happened to go there or
how he happened to leave?
A. No, sir.

REDIRECT EXAMINATION
BY MR. HOOVER:
Q. The time you have referred to that you saw him go up by
the end of the house as if to go to the rear entrance, did you see
him return on that occasion?
A. No, sir, I did not.
Q. What about the time? Was it before supper on on one or
both occasions?
A. It was around 5 :00, or a little after.
Q. On both occasions?
A. Yes, sir.
Q. Both were before the evening meal, or regular meal time?
A. Yes, sir.
Q. The cars which you have referred to that went there frequently, you said, how long did that continue?
A. Up until the time Frank came home.
Q. After that did you see cars going there at night
page 122 ~
then?
A. No, sir.
Q. Were the lights. on when cars ":ould go there?
A. Occasionally be on; most ·of the time be off.
Q. Have you ever on any occasion seen a car go in there when
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lights were in the house when the car went into the driveway, and
ligq.ts go off after the car went in there?
A. No, sir, a dim light in the front room.
RECROSS EXAMINATION
· BY MR. EARMAN:
Q. On the occasions that you have stated, the two occasions
that you saw Mr. Garner about the premises there, on these occasions did you see him enter the house, or come out of the house?
A. No, sir.
, Q. On one occasion he was 9n the steps in front of the house,
walking down the steps?
A. Yes, sir.
Q. And on the other occasion going up the driveway in the
direction of the door to the kitchen, which is on the south side of
the ·house?
A. Yes, sir.
Q. Whether he entered the house, pr where he went, you do
not know?
A. No, sir.
Q. These other cars that you have seen go· to the
page 123 ~ house from time to time, you do not mean to tell the
jury they were Mr.. Garner's cars?
.-A. No, sir, I· don't know who· they-were.
Q. Of course, they, like you and the other neighbours, had-a;
lot of people visiting from-time ·to time in automobiles, Mr. and
Mrs. Lam and other visitors, I presume?
A. Nothing .unusual about that, not if they go· in the front
door.
Q. All visitors do not go to the front door?
A. Do visitors come 'in when the lights were out?
Witness leaves the stand.

MRS. SADA KNICLEY, a witness of lawful age, called on
behalf o.f the Commonwealth, after being duly sworn; testified as
follows:
DIRECT -EXAMINATION

Gra~e M. Smith

v:.
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BY MR. HOOVER:
Q. You are Mts. L. C. Kniceley?
A. Yes, sir.
Q. Where do you live?
A. 45 Wolfe St.
Q. . I believe you are an operator at the telephone company?
A. Yes, sir.
Q. Where is your home on Willow Street with reference to the
home of the late Frank C. Smith?
A. I would say it is south.
Q. ·That is, nearer West Market Si. ?
A. The parsonage is right across the street,_ and. I..
124 ~ am next to the parsonage.
Q. You live .across from the Smith house, on the
west side, an_d farther south on the street than the Smith house?
A. Yes, sir.
.Q. Were you well acquainted with Mrs. Smith?
A. Yes, sir.
Q. How lo~g have _you lived at that location?
A. About 13 years.
Q. Approximately how long had the Smith lived there?
A. About 9 or 10 years.
Q. YOU learned to know them shortly after they moyed there?
A. ~ knew them before.
Q. Did.you ·associate with them to any extent?
A. Yes, sir, we were friends. ·
Q. Did you visit· them?
A. Y~s, sir.
Q. Did they visit you?
A. Yes, sir.
Q. How long did that continue?
A. Quite a few years.
Q. Did it ever stop ?
A. After Mr. Smith went into the service, we did not visit very
much.
Q. You did visit right up to the time Mr. Smith went. into the
service?
A. Yes, sir. .
Q. Why were your associations terminated· then, or discontinued,
why did you cease going with each other?
·

156

Supreme Court of. Appeals of Virginia

Mrs. Sada Knicley
page125}

MR. EARMAN:
The question is objected to as being irrelevant.
THE COURT:
.
The objection is overruled.
MR. EARMAN:
Defendant, by counsel, excepts to the ruling of the court.
A. It was due to the company Mrs. Smith was keeping.
MR. HOOVER
Q. Did you observe she was keeping company?
A. There was one particular party I could not understand why
she was going around with him.
MR. EARMAN:
We move that the question and answer be stricken, unless she says
the man was Garner; we object to that testimony, unless they can
connect Garner as being the man.
THE COURT:
The objection is overruled. ·
MR. EARMAN.
Defendant, by counsel, excepts to the ruling of the court.
MR. HOOVER:
Q. Did you see other men going to the Smith house after Frarik
Smith went into the army?
A. Yes, sir.
Q. When did you see them?
A. Mostly at night because I am not home during the day.
Q. Would the lights be on or off?
A. Sometimes on and sometimes off.
Q. How often would. you say you observed that sort
page 126}
of thing, give us some idea? ·
A. It happened quite often.
Q. Would the men whom you could see go to the house enter by
the front door or the side door?
A. Always by the back door.
Q. That door opens on the driveway?
A. Yes, sir.
Q. It is at the south side of the house?
A. Yes, sir.
Q. Did you pay any attention to how long those visits would last,
would you observe that?
A. Sometimes it was a couple of hours, when I was sitting in <?Ur
#

'
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yard not looking for these things; sometimes when warm you would
be sitting out.
·
Q. Did you notice ~nything else about the Smith hou~e after
Frank Smith went into the army that meet with your disapproval?
lVIR. MESSICK:
.
We object to th~ question as being grossly improper, and the Commonwealth's Attorney knows it is improper.
MR. HOOVER
I withdraw the question.
MR. MESSICK:
We move the Court to instruct the jury to disregard the almost
contemptous question of the Commonwealth's Attorney.
THE COURT:
The jury will disregard it.
page 127 ~ MR. MESSICK:
I am asking the jury to disregard the question that Mr.
Hoover asked as being wholly improper.
MR. HOOVER:
I withdrew the question and his honor told them to disregard it.
Q. Mrs. Kniceley, do you know Ralph H. Garner?
A. I certainly do.
Q. Have you ever seen him at the Smith home?
A. One time.·
Q. When was it?
A. It was after Mr. Smith came home from the service.
Q. Do you recall when he came home from the service?
A. It was before New Year's ; I cannot tell you the day.
Q. New Year's of 1945?
A. Yes, sir.
Q. It was after January first of 1945 that you refer to?
A. Yes, sir.
Q. Just tell us what observations you made when you saw Ralph
H. Garner on that occasion? How you happened to see him?
A. I happened to walk in my front room and looked out my
front window and saw him coming down the walk from the Smith
home.
Q. Do you mean the walk that leads from the southwest corner
of the house down to the street, or the walk that leads to the front
entrance?.
A. I mean the walk that leads to her back door.
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page 128 ~

Q. Also described a; the side door?
A. Yes, sir.
Q. Straight down to the street?
A. Yes, sir~
Q. Did he have a car there?
A. A car in front of the house and he got in the car
Q. What sort of car was it?
A. Black car, a big black car.
Q. Where was the car parked?
A. In front of the house.
Q. Headed in which direction?
A. Towards Wolfe St.
Q. Had you observed the car there. before you saw Mr. Gamer?·
A. When I got home from my work, which is usually 10 or 15
minutes after 5 :00, when I got home the car was sitting. in front of
· the house then.
Q. What time was it when you saw Mr. Garner come down the
walkway towards the car?
A. Between 5 :30 and 6 :00.
Q. Was that the only time you had looked up in that direction
during that period of time?
A. No, sir.
Q. How was he dressed?
A. In dark clothes.
NO CROSS EXAMINATION.
Witness leaves the stand.

MRS. J. S. GARBER, a witness of lawful age, called
on behalf of the Commonwealth, after being duly sworn,
testified as follows :
page 129 ~

DIRECT EXAMINATION
BY MR. HOOVER:
Q. You are Mrs. J. S. Garber?
A. Yes, sir.
Q. Where do you live?
A~ 52 Willow St.
Q. Where is 52 Willow St. in relation to the Smith home?
A. Next door; south.
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Q. You are south or north of the Smith home?
A. South.
Q. Do you have driveway· into your house, an automobile driveway?
A. One drive takes care of both.
Q. A joint driveway there for the benefit of your house and the
Smith house, you use the same driveway?
A. Yes, sir.
Q. Does each of the houses have a garage in the rear?
A. Yes, sir.
Q. Is the driveway na~row at the front and widens out for the
two houses at the back?
A. Yes, sir.
Q. You cannot pass at the front, is that right?
A. Yes, sir.
Q. Were you in y:our home on the night of February 20th?
A. Yes, sir.
Q. Who was there with you?
page 130~
A. Mr. Garber.·
Q. Did you leave your home that night?
A. No, sir.
Q. Where did you spend the evening in the home?
A. In the living room after 7 :15.
Q. What time did you go up to the livng room?
A. Around 7 :15, I think.
Q. Where ·were you prior to that time?
A. In the kitchen and the breakfast room.
Q. Did you observe any one at the Smith home that evening?
A. Well, I knew they had company, that is all.
Q. Did you see the company?
A. I saw Mrs. Smith and a lady come in about 5 :00 o'clock.
Q. Did you see any one else in the Smith horn.e that evening?
A. About 7 :15, I saw two men ; the breakfast r.ooms join; I looked
through the window just before I left the kitchen for the living room.
Q. Is that at the extreme rear of your house and their breakfast
room is directly across the driveway from your'house?
A. Yes, sir.
Q. About 7 :15 that evening youn saw two men through the win·
dow of the Smith breakfast room?
A. Yes, sir.
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Do you know who the two men were?
No, sir.
Did you see their entire figures?
A. No, sir.
Q. How much of them did you see?
page 131 ~
A. The shade cut them off; I did not see the heads.
Q. You could not even see as high as the shoulders?
A. No, sir.
Q. You just saw the middle section?
A. The body.
Q.· What description can you give of the figures you saw, small
or medium size?
.
A. One was slimmer with a coat on; the other was a little·wider
in his short sleeves.
Q. VVas there much difference in their size?
A. It looked right much; I don't know how much.
Q. How soon after that did you go to the front of your house?
A. Right away.
Q. You were just about turning off the light?
A. I was just turning out the light and I did not see any more.
Q. When you went to the i ront room, you remained in the front
room the rest of the evening?
A. Yes, sir.
Q. There is no window to the north in your living room, a solid
wall with a fire place and no window on that end?
A. Yes, sir.
Q. You and Mr. Garber were in the living room the rest of the
evening?
A. Yes, sir.
Q. What w.ere you doing?
A. Reading and had the radio turned on.
page 132 ~
Q. Did you hear any noise at the Smith house during
the balance of the evening?
A. No, sir, I heard her voice one time and that is all.
Q. Do you know when that was?
A. About 9 :15, or something like that.
Q. What did you hear at that time?
A. · It was not a laug~ or a cry; I don't know what it was; it was
just a noise.
Q. I believe as a matter of fact you retired that night and knew
A.
Q.
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nothing about what occurred at the Smith home until the following
morning?
A. Yes, sir.
Q. Did any one come to your home during that night, after you
cut off the light in the breakfast room?
A. No, sir.
Q. Have you ever seen any ~en doing there after Mr. Smith
went into the army?
A. Yes, sir.
Q. How frequently if you can tell us?.
A. Once a week.
·
Q. Was there any time that men went there more than once a
week?
A. I don't know.
Q. But you saw no one there on the night of February 20th, other
than the two men you told us about?
·
A. yes, sir, that is right.
Q. When you men go there, what entrance would they usually
use?
A. The kitchen ,door.
page 133 ~
Q. That is the door opening out on the driveway?
A. Yes, sir.
Q. What about the lights, would the lights be on as a general
proposition ?
A. No, sir.
Q. What were the length of the visits as a rule?
A. Anywhere from 7 :30 to 11 :00; come anywhere from 7 :30 to
9 :00 and leave about 11 :00.
Q. When visitors come to your house, do they use the door at
the front of the house, or the one at the side?
MR. MESSICK:
The question is objected to as immaterial and irrelevant. What any
one does at her house has no relevancy here.
MR. HOOVER:
This was a common driveway and is highly material; the question
might come up as to whether they were visiting the Smith home or
the Garber home; that is the sole purpose of the question.
THE COURT:
The objection is overruled.
MR. MESSICK:
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Defendant, by counsel, excepts to the court's ruling.
A. Either one; some come in the front and some in the
back.
page 134~ MR. HOOVER:
Q. Is that true both day and night?
A. Yes, sir, why sure.
Q. At any time you have seen a car drive up, when men were going
to the Smith house, have they ever come over to your house?
A. No, sir.
NO CROSS EXAMINATION.
Witness leaves the stand.
RALPH H. GARNER, a witness of lawful age, called on behalf
of the Commonwealth, after being duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. SPENCER:
Q. Please state your name, age and address?
A. Ralph H. Garner; 49; Rawley Springs.
Q. ,,Vhat do you do?
A. I am unemployed for the moment.
Q. What did you do the last job you had in Harrisoµburg?
A. I worked for Cap Klingstein?
Q. Did you ever work at the Arcade?
A. Yes, sir, I managed the Arcade.
Q. l will ask you to look at this photograph and state to the jury
whether or not that is a picture of you?
A. That is a picture of me.
Q. Do you remember how long ago it was taken?
A. At least 5 or 6 years ago, in Portland, Oregon.
Q. It is a fairly good likeness; you have not changed
page 135 ~ very much. I wish to file this photograph and have
marked it Commonwealth's exhibit No. 9.
MR. MESSICK:
Your honor, it s 5 :00 o'clock and it will take considerable time for
our examination of this witness. Does your Honor wish to proceed
further?
MR. SPENCER:
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The onlv matter. on which he has been question picture. If they
question him on other subjects, they make him their witness.
MR. MESSICK:
When the Commonwealth put him on the stand, he put him as
a witness for all purposes.
MR. SPENCER:
If you take up new matters, he is your witness.
THE COURT:
Any evidence going beyond the questions asked him he is your
witness; the witness will be your own witness beyond the questions
asked.
MR. MESSICK:
Defendant, by counsei, excepts to the Court's ruling for the reason
stated about.
page 136 ~

CROSS EXAMINATION

BY MR. MESSICK:
Q. Were. certain clothes taken from your home by the police
department of this County?
A. Y:es, sir.
Q. Where are those clothes?
A. I have no idea.
Q. Before I can . proceed any further with the ..examination of
this witness, I want the clothes produced. They were taken and- are
in the possession of the Commonwealth's Attorney: I ain·. entitled
to have them fa my examination of this witness..
MR. SPENCER:
Can we see your Honor in Chambers?
COURT AND COUNSEL LEAVE THE COURT ROO],VI~· ...
page 137

~

IN CHAMBERS:
MR. SPENCER:
Mr. ,Messick has indicated he cannot go on until he has the
clothing. That has been gone info before. These articles were sent
to the Federal Bureau of Investigation, and are in the court room
under seal, subject to the right man opening them up when he
comes here.
·
MR. MESSICK:
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You took these articles from this man (Garner) and I cannot go
on with my examination without these clothes. Since he is on the
witness stand for all purposes, I will proceed when I have the
articles.
THE COURT:
I still follow my decision, the articles cannot be produced until
the man comes.
MR. SPENCER:
You have ruled as to other matters he is their ·witness, they can
recall him to the stand.

MR MEJSSICK!:
The articles are now here in this court.
THE COURT:
The articles are not under the control of the court.

MR MESSICK::
I am now ready to examine him and i cannot proceed unless I
am permitted to· examine these articles.
MR. SPENCER:
It is not alleged, or is there any indication. whatever, that
there is any connection whatever between the clothes
page 138 ~ taken away from Gamer and whether or not that is his
picture. The Commonwealth put him on for one thing,
and when put on as to one matter, on cross examination, other matters have been taken up. He is thereby made the witness of the other
side.

MR. MESSICK:
You have introduced evidence showing what -the man was· wearing in February and the picture of him. The Corri.mdriwealtb's ·at.:
torney in his opening statement said lie ·had· a coat with ·blood on it, a
shirt, tie, towels and gloves. These articles I will prove by this witness were taken from him and I cannot proceed· ·further with my
examination and I insist that I have them. I also insist that I have
this coat for this man to put on, in view of ·the testimony· of. the
witnesses that he was wearing dark clothes. · · · ·.
MR. SPENCER:
The question is the status of this man as a witness.
THE COURT:
I still maintain that the production. of the articles, which -.are under seal, and · which were transmitted by the FBI under seal and
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are now in the possession of the 01ief of Police, will not be produced until they are used by the Commonwealth as evidence.
MR MESSICK:
Where a man is charged with murder and put on the witness
stand, do you mean to say before counsel is required to
page 139 ~ proceed with his examination he cannot have the articles
that were taken from him and that he wants to examine
the witness about, simply because under seal by the FBI?
MR. WEAVER:
In the court papers there is a search warrant, searching this
house for certain articles of Mr. Garner; that is part of the court
record, in the papers of this case, in the custody of the court. There
is a search warrant sworn out to search Garner's house for certain
articles. They have these certain articles. We can get that paper for
your Honor; it might be well to do so.
MR. MESSICK:
I am absolutely entitled to have those articles, in order to examine this man.
MR. SPENCER:
Mr. Messick can recall this man if he wants to examine him as
to these articles.
(The search warrant is handed to the court who reads it)
THE COURT:
This says Frank C. Smith; look at the search warrant.
MR. SPENCER:
Mr. Garner has no connection with Mrs. Smith, and he says those
are the clothes we want.
MR. MESSICK:
· In order to getthis record clear, I want to prove what was taken
from _Mr. Garner and I demand their possession immediately for
further examination of this witness, if your Honor please.
page 140 ~ MR. SPENCER:
We will read into the record vthat was taken on the
search warrant.
THE COURT:
We will adjourn for the day.
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MR. MESSICKi:
The question of this man's appearance has been brought directly
in issue and I need the suit of clothes to do it.

THE COURT:
What has become of the suit of clothes?
MR MESSICK]:
That search warrant was to find a suit. that was missing, belonging to Frank C. Smith, and they took Ralph Garner's coat and I
want Ralph Gamer's coat.

MR. HOOVER:
There is no evidence about a coat.

THE.COURT:
.Put on another witness and we will settle this tomorrow morning.

MR. MESSICKi:
I will not release the witness and I have a right to continue my
examination.
MR. SPENCER:
The court has ruled, for anything except the picture, he is his
witness?

THE COUR'I':
Yes, sir. I cannot put on another witness without the cons~t of
counse:l. You can introduce the witness if you want. Are you going
to present the stuff?
page 141 ~ MR SPENCER:
Do you mean the exhibits?

'

THE COURT:
I must have misunderstood you.
MR. SPENCER:
We have spoken of another witness that will have to go home
and come back, but Mr. Messick is standing on his right to keep
this witness on the stand. You have ruled that we do not have t6
turn over the articles under the seal of the FBI until introduced by
a witness from the FBI.

THE COURT:
When are you going to do it?
MR. SPENCER:
We will do it tomorrOIW.
THE COURT:
Mr. Messick states he will not go ahe~d.

MR. MESSICK:

l
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am absolutely entitled to have these articles to examine thi,

man.
MR. SPENCER:
I do not want to be offensive to anybody. The situation is simply
this: We put him on the stand for .only one purpose, to get the
picture and he admitted that it was his picture. Your Honor has always ruled the only thing they can cross examine him on is as to
· that matter. They have opened up new matter, as to
page 142 ~ which he is their witness, and on top of that they deny
that purpose?
MR. MESSICK:
Haven't you taken up the question of this man's appearance?
MR. SPENCER:
Only to see what he looked like.
THE COURT:
You are fighting Garner's case and .Garner may never be tried,
and these clothes are not in the possession of Garner; but I am still
standing on the same position. I thought you said you were going
to get the witness?
·
MR. SPENCER:
I said, if they want it in the record, we would agree that certain
things were taken away from Garner's home.

MR. MESSICK:
I suggest that your honor adjourn and consider this matter and
give us an opinion in the morning. If I am not entitled to having
these articles produced, I am not entitl~ to anything.
THE COURT:
.
I would like to have some information.
MR HOOVER:
Does your Honor mean you would like to have ~orrie authorities?
MR. MESSICK:
There has never been such a position taken by any Commonwealtll or District Atomey itJ. any court in the land.
page 143 ~ MR. SPENCER:
You are demanding tolhave them now. Why not take
a frank position, that you want to cross examine him and make us
uncover evidence that the court has ruled you could not have until
it was introduced?
MR. MESSTCKi:
It is a part of this case.
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MR. SPENCER:
'What do these clothes hav~ to do with whether that was a picture
of Slim Garner? The clothes are in the possession of the Commonwealth, consisting of a blue coat, a tie, some old bloody towels, a
handkerchief, a pair of gloves, and a black jack. He did not have
any of those things on him. Mr. Messick says he needs the stuff
that he obviously did not have on him.
MR. MESSICK!:
He has b~en put on for all purposes. You cannot put him on and
when turned over to me on cross examination refuse to let me have
these articles. I have a right to examine him on anything that has
to do with this case.
THE COURT:
Not cross examine him.
MR. MESSICK: •
· I don't care whether direct, cross or what.
MR. SPENCER:
It is within the discretion of the Court to let them recall him
without losing any right; he can be recalled in exactly the same
status.
page 144 ~ MR. MESSICK:
The Court cannot do that until I turn him loose. If I
do not get· the articles, I am asking for a mistrial in this case, and
I will not proceed any further until I do get it.
THE COURT:
These articles are not getable; these articles you named cannot be
given to you.
MR. MESSICK::
They are right there in the court room, and I am denied the privilege of examining a witness about them.
MR. SPENCER:
The next move will be we cannot cross examine the witness because he is our witness.
MR. MESSICK:
The Court can meet the issue when the witness is properly examined; arid I am entitled to examine this witness by proving they
were taken away from him; that is material to the issue in this
case. We are now ready to introduce in evidence the clothing and
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articles that were taken from Mr. Gamer and ask that they be turned over to us for the purpose of introduction.
THE COURT:
We will adjourn and see about this in the morning.
COURT AND COUNSEL RETURNED TO THE COURff
ROOM, AND ADJOURNMENT WAS TAKEN UNTIL Wednesday morning, October 17, 1945, at 9 :30 A.M.
page 145 } WEDNESDAY, OCTOBER 17, 1945, Court convened
at 9:30 A.M.
CROSS EXAMINATION OF RALPH H. GARNER
. RESUMED, Mr. Messick accepting him as his own witness.
BY MR. MESSICK:
Q. On yesterday, you told us that you lived at Rawley Springs?
A. Y',es, sir.
Q. How long have you lived at Rawley Springs?
A. 4 or 5 months.
Q. Where did you live prior to that time?
A. In a little cottage in the north end of the town; I forget
the name of the street.
Q. How long have you been living in this community?
A. A :rear ago the· first of last April; it will be two yea.rs the
first of next April.
Q. There is in evidence here that you went to the jail to see
Mrs. Smith:· l will ask you to tell the reason' thn.t you went to the
jail to see Mrs. Smith?
A. I was asked to be an honorary pall bearer of the American
Legion at Mr. Smith's funeral. It is the duty of the American
Legion to take care of a deceased's comrade's funeral. I was 12
years sergeant of the Color Guard in France and I was doing something that I kriew about when I asked Mrs. Smith, before she ever
had a charge put against her, what kind of funeral she wished,
whether a military funeral or not. I was told by the sergeant at
the jail that Mrs. Smith was not in the city jail, but in the county
jail, arid that if I wished to see her I must see the Commonwealth's
Attorney. I said; and I ·said: "I will not bother
page 146 ~ him." This was 7 :30 or 8 :00 ·PM. of the 21st, and I
left the office of the jail.
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Q. As l' understand it, you were put in charge of the honorary
pall bearer because of your experience in France?
A. That is right.
Q. I will ask you to tell this jury if you were in charge of the
Color Guard at the funeral of Marshal Foch in Frances?
MR. HOOVER:
We objeot to the question; it is irrelevant and immaterial, and
has nothing to do with the issue here.
MR. MEJSSICK:
It is relevant to show whether he was in charge of the honorary
pall bearer because of this experience.. We want to vouch in the
record that he was in charge of the Color Guard at the funeral of
Marshal Foch in France and put in charge of the honorary paJl
bearers here on that account, and we want to offer in evidence the
picture of Mr. Garner at the funeral of Marshal Foch in France in
cliarge of the Color Guard.
-MR. HOOVER:
We object! on the ground that it is irrelevant and immaterial.
1iHE COU&T:
The objection is overruled; he can answer that question and that
will be all.
A. Yes, sir, I was in charge of the Color Guard at
page 147 ~ the funeral of Marshal Foch in France.
Q. Is this your scrap book?
A. Yes, sir.
Q. Is that your picture there?
A. Yes, sir, in charge of the Color Guard for 12 years.
Q. . Is this likewise your picture?
· A. Y~, sir.
MR. HOOVER:
We object to the introduction of those pictures, on the ground
that they are irrelevant and immaterial.
THE COURT:
I said he could only answer the question, that was all ; the pictures
are immaterial.
MR. MESSICK:.:
The reason they are offered is that they are corroboration of this
witness's testimony to the effect that he was in charge of the Color
Guard at Marshal Foch's funeral iri France, and we offer in ~vi1
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dence this picture showing it to be true, which picture is marked
Defendant's Exhibit No. C.
MR. SPENCER!:
. We object to counsel handing the jury a whole scrap book full of
pictures.

THE COURT:
He can offer the one picture, not the whole scrap book (The
witness tears out the picture and it is passed to the jury.)
page 148 ~ MR. MESSICK:
Q. Is that your picture right there?
A. Yes, sir.
Q. We wish to introduce this picture in evidence and have
marked it Defendant's Exhibit No. D?

THE COURT:·
You can only introduce the two pictures; you said before you
would only present one in answer to the question.
MR. MESSICK:
Q. You told us on yesterday that at the present time you are
unemployed?
A. Yes, sir.
Q. Had you been working up until the time this charge was
preferred against you?
A. "Y;es, sir.
Q. Where did you work?
A. I was inspector of a restaurant for Mr. Klingstein; worked
out of the office and took care iof the ·cash and all the restaurants.
Q.a Did you work at the Arcade?
A. From the first of April to the first of September.
Q. Where were you working in February?
A. I was working at Bowers restaurant at that time, one of
Mr. Kllingstein's restaurants ..
Q. What were your working hours?
A. I had no special hours; worked :between 6 :00 and 8 :00 and
stayed on until the noon rush was over, say 2 :00 o'clock, and went
home and slept from 2 :00 to 5 :00, and I was always
page 149 at the restaurant between 5 :00 and 7 :00, and closed that
restaurant at 7 :00.
Q. You generally went home from 2 :00 to 5 :00 in the afternoon?
A. Yes, sir, to sleep.

r
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Q. Since you have been in Harrisonburg have you been keeping
company with a young lady? .
A. Yes,. sir, quite regularly.
Q. What is her name?
A. Winifred Velin.
Q. How long have you known Miss Yelin?
A. Since the first week I was in town.
Q. Is she Miss· Velin or Mrs. Velin?
A. Mrs. V elin.
Q. How frequently have you seen her during, say, the past
year?
A. Every day.
Q. Have you had engagements with her at night?
A. Yes, sir.
Q. On an average of how many nights out of the week?
A. I would say nearly every evening.
Q. You mean by '"evening," what time?
A. Sometimes just for dinner; sometimes later:
Q. Do you know Mrs. Grace Smith?
A. Yes, sir.
Q. How long have you known Mrs. Smith?
A. Since probably the first month I was in town.
Q. Have you ever had an engagement with Mrs. Smith?
A. No, sir.
Q. Have you ever taken her out for the evening, or
page 150 ~ anything of that kind?
A. Never.
Q. Has there even been any love affair, illicit or otherwise, between you and Mrs. Smith?
A. Positively not.
Q. Have you ever been to her home?
A. Only one time in my life.
Q. Do you recall when it was?
A. In the month of June a year ago last June, when I was
managing the Arcade ·restaurant, I received a telephone call between
7 :00 and 7 :30, asking me to send some sandwiches to Mrs. Smith's
home; the call came from Mrs. Townes, and I told her I could not;
that I had no one to send with them; and I said if within the next
hour or so, I could get away I would bring them myself, and I would
call her back, and Mrs. Townes asked me, and I said I would bring
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them myself and that was the only time I was ever in Mrs. Smith's

h~e

:

·

·

Q. And you went there on that occasion for the purpose of
taking some sandwiches ordered by Mrs. Townes?
A. Yes, sir.
Q. How did you know where she lived?
A. I was told over the telephone; I was told to go out Market
Street to Wolfe Street and turn to the right and it would be the
last cottage on the right hand side of the street.
Q. You are charged here in an indictment with having in conjunction with Mrs. Grace Smith murdered Frank C. Smith: Did
you do anything of that kind?
page 151 ~
A. It is the most unfair charge that I could ever
imagine, that I would be charged with murder in connection with Frank C. Smith.
Q. You deny that charge?
A.. I deny it absolutely.
Q. Did you have anything in the world against Frank Smith?
A. I did not know the man; would not know him if I saw him
on the street.
Q. Did you have any reason to take his life?
A. I knew nothing of their family affairs and nothing about
him. I have seen the man probably twice in my life at an American
Legion meeting. The night before this happened, I was told he, was
there; I did not recognize him ; 'did not know him.
Q. You did attend his funeral?
A. Yes, sir, as an honorary pall 'bearer.
Q. Because of your connection with the American Legion?
A. Yes, sir; I attended the funeral a week before of a Hyatt
boy ; I had never seen the boy, and I served as an honorary pall
bearer at his funeral.
Q. How old are you?
A. 49.
Q. Have you ever been in any trouble before in your life?
A. Never in court charged with any crime whatsoever in my
life.
Q .. Where have you lived most of your life?
A. I lived in Europe for 18 years, from 1917 to 1936. I was
over there several times after that ; I worked for the
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page 152 ~American government and had a place of business in
Paris, France.
Q. How long have you known Mr. Klingstein?
A. 11 or 12 years.
Q. Horw did you become acquainted with him?
A\ Through the American Legion in Paris; I managed the American Legion's business in Paris; I met him on one of his trips to

Europe.
Q. Is Mr. Klingstein an officer of the American Legion?
A. Yes, sir.
·
Q. What positions has he held ~
A. He is an officer in the 40 and 8; right now he is a delegate
to :the national convention and has been for the past 6 to .8 years
and he has held many state and local offices in the Legion.
Q. How did you happen to come to Harrisonburg and work for
him?
A. I was doing nothing in New Orleans and I wrote Cap and
asked if he had anything I could do. I had been to see my brother
in Portland, Oregon since I had come from Europe, and been around other places ; and he said he would be glad for me .to come
up; that he had a restaurant that hei would like for me to come up
and manage, and I came up here to work the next morning at the
Arcade restaurant.
~. Y.ou have told us you are 49 years old?
A. Yes, sir.
Q. You are a large man?
A. Yes, sir.
Q. Are you a strong man?
page 153 ~· A. · I don't know what you would call a strong man.
Q. I noticed when you came from across the street
to testify that you were out of wind?
.
A. I have a terrible cold and I am short-winded, I admit, and
have a bronchial trouble.
Q. ·Are you so all powerful that you could handle a man weighing 205 powids, 38 years old, in a serious scrap?
A. I don't think I could and I don't think that any two men
could.
.
Q. As I widerstood you, since you .have been in Harrisonburg
you have been going with Mrs. Winifred Velin?

A.

That ·is right.
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Q. Have you attended the dances at the Country Oub here in
Harrisonburg since you have been here? ·
A. Every one, with the exception of one and that night I was
sick.
Q. Who did you take to the dances?
A. I have never taken any one but Mrs. Yelin, and have never
been at' anybody else's table at the Country Qub since it was opened
on any Saturday night.
.
Q. Di4 you have any official duties at the Country Oub?
A. I have now; I run the Country Club and run the dances for
Cap.
Q. You are manager of the place more or less?
A. I d_o it as a favor to Cap; I go out on Saturday nights and
kind of oversee the place.
Q. In February of this year, did you have some trouble with a
service man there ?
page 154 ~ MR. SPENCER:
I do not like to be fractious, but I do object to counsel leading this witness in· general.

MR MESSICK:
The question was lea~ing and I will withdraw it.
Q. In February of this year was there any trouble at the Country Oub?
A. Yes, I had trouble with a boy, a fellow named K!lingston.
Q. What was it about?
A. He got a little troublesome and wanted to fight a boy, and
I wanted to see there was no trouble. I had no fight and I was just
trying to take him off the floor and headed toward the door with
him and was pushing him; I did not !Strike him and he did not
strike me; I ordered him out and he would not go, and I was going to put him out and got to the door, and my hand slipped off of
him, or something, and my right hand went through the panel of
glass and in the struggle my left lapel was tom right here to the
end of my coat (indicating), and he pulled off my 40 & 8 pin. The
coat was badly tom; he grabbed me by the coat; I searched for my
pin; I wanted my pin. I asked the boy if my coat could be repaired;
he said he did not think he could do it, but he referred me to Mr.
Blatt, but I never had occasion to take the coat to hifr:l ; the trousers
I had cleaned, a charge was put against the boy the next morning.
for disorderly conduct, or something, and he was brought to the
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court, and the Commonwealth's Attorney asked me if
page 155 ·~ I wanted to push the charge, and I told him I would like
· to dismiss the charge. He asked me if I wanted to
charge him for the coat, but I did not.
Q. What is the man's name?
A. i have no idea; he was here in Harrisonburg. He went before Mr. Hammer, I believe, and told him about the case.
·
Q. Do you know where he lives?
A. No, sir, I believe he out of town.
Q. A number of people saw that, difficulty?
A. Probably 200.
Q. Yiou cut your hand there?
A. Cut my hand very bad, my thumb, and I still have scars o~:
my wrist, and I bled very badly that night, on my shirt and tie
and then~ was blood from head to foot nearly.
Q. Was there blood on your coat?
A. I imagine plenty of it on my coat.
Q. Do you recall when it was that this trouble occurred with
this young man?
A. February 3, 1945?
.
Q. What became of your coat and tie and shirt?
A. It was taken from my house.
Q. I mean before then, after February 3rd?
A. I laid it over the back of a chair, laid in the kitchen, across
the back of a chair, a little breakfast nook; it laid there for 2 or
3 days, and I took it into my bedroom and laid it over the back of
a chair in my bed room, and that is where it hung after that.
Q. Approximately a week or 10 days after the death
page 156 ~ of Frank C. Smith, the officers of the law searched your
·
home?
A. Yes, sir.
Q. Upon that search was anything taken from your home?
A. Yes, sir, that coat was taken, and a blue neck tie, and two
towels, two bloody towels and a black jack; I don't lmow what else;
I never taken an inventory, and there could have been other things
taken, but I don't know, but I did not know they took a picture of
me, but they did.
·
Q. If anything was taken from your home that contained blood,
such as the coat, tie, towels or handkerchiefs, tell the jury whose
blood it was?

Grace M. Smith v. Commonwealth of Virginia

177

Ralph, H. Garner
A. Any blood on the coat or tie was from the wound on my
hand; any blood on those two towels-the two towels were on the
floor at the radiator, I know where they were, because when I have
a bad cold my nose bleeds every morning. Yesterday morning my
nose bled, and this morning I had one; this is the handkerchief I
have been using ( exhibiting handkerchief with stains on it )-I
have the same kind of cold; I bleed quite freely. I do not believe I
have ever had a lapse of 9 days before I take my laundry to be
washed; certainly I did not leave two towels for 9 days.
Q. Any articles which they took were they hidden?
A. They were not hidden; they were on my floor at the end
of the radiator in my bath room; they might have found a bloody
towel in a little vestibule on the floor; nothing hidden in my
house.
Q. Where wias the coat?
page 157 ~
A. On the back of a chair in my bed room.
Q. Where was the tie?
A. Laying over a metal lamp shade in the front room.
Q. Do you know how the tie happened to be there?
A. We were having a little party in my room one evening; one
girl picked the tie up and put it around her neck; and when she
got through, she picked it up and threw it over the shade.
Q. Who was the girl?
A. Leola Smith.
Q. What does she do?
A. She works in the Rockingham Batik.
Q. The Rockingham Bank across the street?
A. Yies, sir.
·
Q. In the opening statement by the attorney for the Commonwealth, it was stated that gloves were taken from your home?
A. Ni pair of pig skin gloves were taken from my home, and I
understood from the newspaper report there was blood on' the
glove. I have not seen them for 5 or 6 months; I used them when I
worked on the .furnace. I can tell you where the spot of blood is.
You will find it on the index finger, a streak of blood across them.
Q. Any blood inside of them? .
A. I don't know; I hurt my finger, next to my ring finger, in
tearing up the £um.ace. Several times I hurt my finger, and I did
not like the gloves and wore them only one time and
page 158 ~ did not use them, except for firing the furnace. I wore.

r.
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. them only one time when I was rabbit hunting with
Manning Loewner.
Q. Whait does he do?
A. At one time he owned. a restaurant, and has now retired, or
sold his restaurant.
.
Q. You are now living at Rawley Springs?
A. That is right.
Q~ You have been living there about 4 or 5 months?
A. Yes, sir.
Q. Prior to tha~ time you lived at the north end of the town?
A Yes, sir.
Q. Do you know ho\\" far· it is from your place of resi~ence on
February 20th to the Smith home on Willow Street?
A. I have no idea.
Q. Take from the center o.f Harrisonburg here, Bowers restaurant, where you were working at that time,, as a general rule how
did you go home?
A. U always left and brought the cash to the office.
Q. How did you generally go to your home?
A. I went out North Main.
Q. How far was your home, as. of February 20th, from the
Court house here? About 1, 1 }4 or 1 ~ miles?
A. I have no idea.
·Q. It is located due north?
A. Yes, sir, on the last street in town, off the main highway,
about 100 yards.
·
Q. Do you have a car?
A. "Y;es, sir, I have a car, but I had no car that night.
page 159 ~ · Q. How did you get to your home on the night of
Februa.fy 20th?
A. My car was in the shop and I stepped to the telephone at
7: 15 ; 1 was very sick and in a: hurry to get home and I was going
to take a taxi cab, and Fred Koontz asked rµe: "Never mind the
taxi cab; I will be glad to take you home," on account of me not
having a car, and I agreed to go, and I got in the back seat of the
car and he got in· with Mrs .. Koontz. It was awfully muddy that
night, arid the taxi cab men had been turning around in front of
my house, and I was afrail Mrs. Koontz would get stuck in the
mud and I told her to let me out and I would walk up to my house;
it was. around 7 :30.
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Yiou had· a bad cold?
Very bad.
What Mr. and Mrs. Koontz are you talking about?
He is the business manager for Mr. IQingstein.
What is his first name?
Fred.
What is his wife's name?
A. Mrs. Koontz is all I know.
Q. Where did you leave from?
A. From right in front of the office.
Q. What office?
A. Right over Friddle' s restaurant on Court Square, Cap Klingstein' s office. ·
Q. Directly across the street from the Court House? ·
A. Yes, sir.
. Q. You left the Bowers· restaurant and carried the
page 160 } money that was taken in to the office?
A. That is right.
Q. Whelll you got to your home was any one there?
A. Yes, sir, Mrs. Valen was there.
Q. Where does Mrs. Valen work?
A. Loewner's Beauty Shop.
Q. Was she working there on February 20th? ·
A. She got off that ·afternoon, and she was feeling badly and
she asked me if she could go ·to my house and lay down, she would
be more comfortable laying down, and I took her up there.
Q. Did you have dinner together at your home?
A. No, sir, we had had dinner..
Q. Did you take any medicine?
A. Yes, sir.
MR. SPENCER:
Mr. Messick is leading the witness.
MR. MESSICK:
Q. Tell th~ jury what you did· that evening?
A. I arrived at 7 :30 and started preparing myself medicine. I
took half a glass of Milk of Magnesia, and a couple of aspirin
tablets and I laid down on the davenport 'in the front room. I took
all the cold medicine I knew of and .I rubbed .my chest with Vicks
and prepared myself for bed; I was sttll in my trousers and undershirt when Mrs. Valen left.
Q.
A.
Q.
A.
Q.
A.
Q.

~
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Q. You said something about Mrs. Valen not feeling
well?
A. She took the same medicine I· did in about th~
page 161 ~
same proportions.
Q-. Did you leave your home that night?
A. No, sir.
Q. You told the jury that Mrs. Valen left: What time did she
leave? ·
·
A. Between 9 :15 and 9 :30.
Q. How did she leave your home?
A. In a taxi cab.
Q. Were you there when she left?
A. Yes, sir.
Q. Did you see the taxi cab driver that took her aiway?
A. Yes, sir, I talked to him.
Q. Af.ter she le£ t, what did you do?
A. Inside of 5 minutes I was in bed. I left the porch light on
long enough for the taxi driver to tum around and in 5 minutes I
was in bed.
Q. What is the name of the taxi driver?
A. Oarence Fraser.
Q. By whom was Fraser employed at that time?
A. City Cab.
Q. Do you know who employs him now?
A. He works in Columbus, Ohio.
Q. Have you seen him-in Harrisonburg in the last day or two?
A. Yes, sir.
Q. Have you had him summoned as a witness?
A. I believe he is summoned.
page 162 ~ MR. HOOVER::
How could Garner summon him as a witness when
he is not on trial?
·
MR. MESSICK:
Q. What did you do the rest of the .night of February 20th?
A. I slept.
Q. You have told us that your car was under repair on February 20th?
A. That is right.
"Q. Where was your car?
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A. Mr. Paxton's garage on Mason Street: I think you call it
Central Service. He does all the work on my car.
Q. I will ask you the specific question: Were you or were you
not at the home of Frank C. Smith in the town of Harrisonburg,·
on the night of February 20, 1945?
·
A. I was not at Frank Smith's home on February 20, 1945,
or any other night.
·
Q. You went there on one occasion in the day time?
A. Yes, sir, and that time only.
Q. YIC>u have told us your car was in the Central Garage?
A. Yes, sir.
Q. How long did your car remain in that garage?
A. Until 4 :00 o'clock the next afternoon.
Q. Did you remove the car from the garage?
A. No, sir. Winifred called me and asked if they could use the
car, and I said, yes ; I had called and knew it was fixed ; and Leola
Smith went and took it from the garage.
Q. You said "\Vinifred," do you mean the young
page 163 ~
lady that you told the jury you had been seeing?
A. That is right.
Q. In the opening statement of the Commonwealth,. something
was said about a telephone book that a page had been torn out of,
which they alleged contai'ned the telephone number of Mrs. Smith:
What do you know about that?
A. Not only a page was torn out, but I believe that several
corners and edges had been tom off. It is quite possible that Mrs.
Smith's number could have been in that book. I took out insurance
with Yancey and Weaver Insurance Company, where, I believe, Mrs.
Smith worked, and when I called to see about having the transfer,
Mrs. Smith answered the phone and Mrs. Smith took care of my
insurance. I have a faint recollection-I am not sure-that one time
I called her about my insurance, and she asked me to call her back,
and I said I most generally sleep between 2 :00 and 5 :00 o'clock, and
she may have told me I could call at her home; I don't know.· I
could be in there; I could have written it on the front page of that
telephone book.
Q. Was there any effort on your part to destroy the telephone
book?
A. I have not torn anything out of the telephone book, but I think
it was torn out.
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Q. How was it torn out?
A.

Winifred, any time she saw a telephone number on the edge
of that book, it would go, a hunk of the book.
page 164~
-Q. When you moved to Rawley Springs, do you
know where the telephone book was?
A. No, sir, I don't know.
Q. When somebody gives you a telephone number to make a
call, do you generally write it down, or anything of that kind?
MR. SPENCER:
Mr. Messick will not observe the rule; this is his witness· and it is
leading.
MR. MESSICK:
I admit it was leading.
Q. Do you have any custom or habit in regard to the writing of
telephone numbers ?
·
MR. SPENCER:
The question is objected to; I do not think that is pertinent.
THE COURT:
The objection is overruled.
·MR. SPENCER:
I withdraw the objection.
A. I imagine everybody, when you get a, telephone number, you
write it down.
Q. I do not recall when you stated if you attended the funeral of
Frank Smith?
A. Yes, sir.
Q. Where was it held?
page 165 ~
A. I did not go to the cemetery; I only went to the
Higgs Undertaking Parlors.
Q. Did you view the body?
A. About the second night or the third night, while he was lying
in state at the Undertaking Parlors, I was driving around Court
Square and Miss Leola Smith and Winifred were in the car with me,
and ·Miss Smith said: "Let us go in and look at Mr. Smith's body."
Leola. and I went in and ther.e was a stand there with a book on it to
register in, and I turned around and registered in the book, "Ralph
H. Garner."
Q. You mean Miss Leola Smith who works in the Rockingham
Bank?
A. Yes, sir.
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Q. There had been a number of people .who registered there?
A. I remember the page I registered on, it was full, and I registered near the bottom of the page?
Q. When was the first time that you knew anything about the
death of Frank C. Smith?
A. I called a taxi cab around 8 :00 in the morning, and Fraser
drove me to work, and he asked me on the way down if I had heard
anything about the Smith affair. I don't know whether he said suicide
or not. It did not dawn on me; it did not click in my mind what
Smith and I paid no attention until I got in Bowers restaurant and
read the account in the paper, and I discussed it, the same as everybody in Harrisonburg was discussing the case.
. page 166}
Q. What did you do on February 21st?
A. I worked _the same as any other day in Bowers
Restaurant.
Q. Did you or did you not come in contact with a number of
people that day? .
·
A. A great many.
. Q. What did you do the following day, the 22nd?
A. I worked the same at Bowers restaurant; we were getting
ready for a big banquet that night, Washington Birthday banquet.
Q. Where was the banquet held?
A. In the Masonic Temple, or hall.
Q. Did you help prepare for that banquet?
,
A. I went to get the principal speaker, Colonel Taylor, and I got
him at the hotel· and took him up to Mr. Klingstein's before the
dinner and we all went to the dinner together ; had a couple of
visitors from Washington here, who went with us.
Q. From the 20th of February, up to the day of your arrest,
what did you do?
A. I carried on my business the same as any other time as manager
of Bowers restaurant.
Q. W ~~e y~:)U . or. were you not on the streets of Harrisonburg
from the 20th of February up until the day of your arrest?
A. On ·the streets every day, the same as any other time.
· Q. Where were you when you were arrested?
A. Driving out North Main in ·my car, not when I was arrested,
but when I was picked up. I was run into the curb by a
page l 67} police car, and they said they wanted to question me, and
if I would follow him, which I did, no officer got in ·my
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car, but I followed them and I wound up in the County jail.
Q. What day were you "picked up," as you have described it?
A. I don't remember the date; it was 9 days after the affair;
I forget just what the date was.·
Q. If leap year, it would be the 29 of February; otherwise the first
of March?
A. Something like that, right around the first of March.
Q. After you were picked up, what happened?
A. I was taken to a little room on the 3rd or 4th floor of the
County jail and questioned by State officer Kiser and Chief Keane
and a F.B.I. man-I think his name was Benner. I don't know his
name.
Q. Were you locked up?
A. I was questioned for 2 hours and then locked up.
Q. How long did you stay in jail?
A. Until about 3 :00 o'clock the next afternoon.
Q. Were you at that time released on bond?
A. I was brought in here and my bond was placed at that time;
I was told when I read my warrant it was without bond.
Q. You were bonded.
A. Yes, sir, at about 3 :30 that afternoon.
Q. Since your release on bond where have you been?
A. I carried on my business until-I don't know what it
would mean to a criminal, to have a murder charge
page 168 ~ over his head-but I got to a stage when I could not work
and I quit ; I am a nervous wreck.
Q. The· first time in your life, I understand, you have ever been
in any trouble?
A. The first time I ever was in a court room.
REDIRECT EXAMINATION
BY MR. SPENCER:
Q. I understand you were actively handling the Bowers restaurant?
A. Yes, sir.
·
Q. That is up East Market Street on the le£ t hand, may be a
little less than several b,ocks from here?
A. Yes, sir.
Q. How is it located with reference to the office of Yancey and·. ··
Weaver?

Grace M. Smith v. Commonwealth of Virginia

185

Ralph H. Garner

A.

In the same building.
Right under it?
A. I would not say that.
Q. Mrs. Smith worked in the offices of Yancey and Weaver in·
the same building you were ?
A.. Yes, sir.
Q. I suppose she ate in that place some times?
A. Very seldom.
Q. You had dealt with her in matters·of business?
A. Yes, sir.
Q. You knew her from the first month after you came here?
A. That is right.
Q. Did you ever meet out here at any time and walk
·
page 169~ away from that place up this way?
A. Never.
Q. Did you ever stand outside the stairway that comes down from
Yancey and Weaver's, and you come down one side of the street. and
she the other and meet at the corner?
A. No, sir, never.
Q. You said you had lived here for quite some time: How many
years did you say you had been here?
A. It will be 2 years the first of next April.
Q. You had known her nearly two years?
A. Yes, sir, very casually.
Q. When you were picked up and you had the conversation with
the officers, what did you tell them as to your acquaintance with her?
A. I said that I knew her very casually ; they asked me several
times how many times I had been in her house, and I said one time,
and I remember holding up my finger (illustrating) one time, to
deliver the sandwiches.
Q. Did you tell them you barely knew her?
A. Very casually; I have not spoken to Mrs. Smith six times in
the last year.
Q. I think you went to police headquarters on the 21st: Whom
did you see there ?
A. The sergeant.
Q. ·yoti mean by that Mr. Joseph?
A. I don't know what his name is.
Q. .Did you Jirst ask hini ··to see Mrs .. Smith?"
A. Yes, sir.

Q.
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What did he tell you?
A. He told me she was in the County jail and to
see her I would have to go. through the Commonwealth's Attorney, Mr. Hoover.
Q. What was your reply?
A. I said I would not bother him.
Q. Didn't you say: "Well, she is a friend of mine and I just
wanted to see if there was anything I could do to help her." ?
A. I don't remember of saying that.
Q. Would you deny saying that? ·
A. I would nqt deny saying it, but ·I .do not remember of saying it.
Q. You say you have never been to this place ( the Smit4 home)
but once?
·
A. Yes, sir.
Q. How were you dressed on that occasion in a general way?
A. I have no idea.
Q. Were you at that time dressed in shorts?
A. What is the matter with you?
Q. Or in your bathing suit?
A. That is ridiculous. Would it not be ridiculous if I was
running around the streets of Harrisonburg in a bathing suit?
Q. I asked if you were at any time in that place in shorts?
A. No, sir.
Q. Never in the back yard taking a sun bath in shorts?
A. Never in my life.
,
Q~ Did you ever walk up the side walk and go into that side
door?
A. I never did.
page 171 ~
Q. You say on the night in question, February 20th,
vou went home about 7 :15, and there was a lady there at that time?
., A. Y;es, sir.,
Q. A married· lady or is she divorced?
A. She is separated from her husband.
Q. She was there when you got there?
A. Yes, sir.
Q. You knew she was going to be there before you ·got there?
A. Yes, sir.
Q: And she was there from that time on until 9 ~15 ·or 9 :30?
A. Yes, sir.
Q.

_page 170~
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Are you reasonably certain about that time?
I am positive.
A cab was called and she got in the cab?
A. Yes, sir.
Q. Some time between 9 :1S and 9 :30?
A. Yies, sir.
Q. Yt>u say you talked to the cab driver?
A. From my door.
Q. He did not see you silhoutted at your door?·
A. I talked to him.
Q-. He drove through the mud to your house?
A. Yies, sir.
Q. And the lady departed at that time?
A. Yles, sir.
Q. When the officers took you to the jail did they
page 172 ~ tell you they wanted to question you in connection with
the death of Frank C. Smith?
A. No, sir.
Q. Did they tell you you were under arrest in connection with
the death of Frank C. Smith?
A. No, sir.
Q. From their questions could you tell you were wider suspicion?
A 'Dha.t seemed to be the only thing in the air.
· Q. Did not Mr. Kiser tell you when he· stopped you that he
wanted to talk to you about the death of Frank C. Smith?
A. No, sir, he did not.
Q. Didn't you then say: "I was expecting it" ?
A. Positively not.
Q. You deny having made that statement at the time he stopped
you, or after you got to the· jail?
A. That I was expecting to be picked up?
Q. That you were expecting to be picked up?
A. I never made that statement.··
Q. Didn't Mr. roiser say: "Why were you expectjng to be
picked up" ?
A. I don't remember him saying that.
Q. You do not recall it, or that he did not say it?
A. I would say he did not say it.
Q:. Didn't you then, in reply to the question from. Mr. Kiser:
Q.
A.
Q.
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"Why were you expecting it"? say: "Everybody has been following
me around the streets ever since it happened anyhow" ?
page 173 ~ MR. WEAVER:
We object to the question; the witness testified that
the officer did not say that to him, and now counsel is asking him
if he did not make a. reply to that statement.

THE COURT:
The objection is sustained.

MR. SPENCER:
Q. Did you make the statement, whether in answer to a question or otherwise, that people had been watching you and looking
at you every time you walked up the street?
A. No, sir.
Q. Did the officer at that time ask you where you were that
night?
.
A. Yes, sir.
Q. They were naturally quite interested in where you were that
night?
A. Yles, sir.
Q. They did ask you that?
A. Yes, sir.
Q. What did you tell them?
A. I told I was at home in bed.
Q. You told them you went home; that Mr. and Mrs. Koontz
drove you home; and that you had a bad cold and greased your
chest and went to bed and took Milk of Magnesia?
A. ytes, sir.
Q. And that you did not leave the house any more that night?
A. Yles, sir.
Q. Did one of the officers ask you ; "Can, you prove that?"
A. One of the officers said my car was seen on that
page 174 ~ street that night and I nearly knocked somebody down
getting away from the scene. I said if anybody says I
was seen on that street that night, I would have to say-whether it
was the Presbyterian minister or any one else-it was a lie.
Q. Whatever you said, let it go in the record : Did any one of
the officers, or one or more of them, ask you whether or not you
received any telephone calls that night?
A. I believe so.
Q. What did you say?
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A.

Q.

I said no.
Did they ask you whether you made any telephone calls or

not?
A. I don't remember whether they asked me that or not.
Q. You do not undertake to say they did not ask you?
A. I don't deny it; I just do not remember whether they asked
me that particular question.
Q. Did they specifically ask you whether any one was there
that night?
A. Yes, sir.
Q. What did you tell them?
A. I said a young lady was there that night.
Q. Didn't one of the officers ask you this specific question,
whether you received any phone calls, or made them, or whether
any one was there, and didn't they ask you how you would prove
you were there?
.
A. 1 I don't understand the question.
Q. I mean by that whether you were at home?
page 175 ~
A. They asked me how I was going to prove that
I stayed at home after the young lady left. I said that
would be hard to do; I am a bachelor and live alone.
Q. Did not Mr. Benner of Mr. Keane or Mr. Kiser say: "Well,
can you prove you were at home all the night?" And didn't you say :
"No, that is the hell of being a bachelor."?
A. I might have said I do not take any one home with me every
night.
Q. Would you tell them ·the lady's name?
A. They asked me who it was, and I said : "I do not care about
bringing an innocent party into this ; there are enough innocent
people in it.'' And they said: "We know who it is anyhow."
Q. This may be a repetitfon: Didn't you tell those officers that
night that nobody came to your house after you got there; that you
did not receive any phone calls ; that you did not make any tele-.
phone calls; and there was no person that you knew of by whom
you could prove you were there between 8 :00 and 10 :00 o'clock?
A. I had to make a telephone call to get the taxi.
MR. EARMAN:
Counse;!l has asked the witness 4 or 5 questions in one, and he has
asked the witness each of those questions several times heretofore.
THE COURT:
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The objection is overruled.

M&. SPENCER:
you W1derstand that question that I asked
you?
page 176 ~
A. I believe I understand it; you may ask it again,
and I will try to answer it.
Q. Did you tell the officers there was nobody there that night
at all?
.
A. No, sir, I did not tell them that.
Q. Did you tell them you did not receive any phone calls?
A. I believe I told them that.
Q. Did you tell the officers that you did not make any phone
calls?
A. I don't remember; I know I had to call the taxi cab.
Q. I notice on your hand what appears to be from here a. diamond ring?
A. That is right.
Q. Do you customarily wear that ring?
A. I have never been without it since I owned it
Q. Did you have it on the night of February 20th?
A. Yles, sir, and every ot~er night.
Q. Will you hold it up in front of the jury and let the jury see
it?
A. ( Witness exhibits the ring to the jury)
Q. On the night of February 21st, and thereafter for the ensuing several days, was there anything wrong with that ring finger?
A. I do not believe so; I do not remember.
Q. Was it scared or scraped?
A. I don't believe so. I remember the officers who picked me
· up asked about my finger, and I made the statement I
page 177 ~ made before that was why I was wearing those gloves;
that several times I hit that finger in firing the furnace
and wore the gloves in order to protect that finger.
Q. On February 21st, .22nd and 23rd that ring finger was
scraped?
A. ~ .don't remember when it happened; I lmow I knocked it
several times in firing the furnace.
Q. Was it swollen?
A. I don't believe so.
:
1
Q. It was not even swollen or scared?

Q.

Do
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I don't remember whether it was scared or swollen.
My question is this: On the next day after Frank C. Smith
died, and the two, three or four days, was that ring finger scared
and swollen?
MR WEAVER:
That is the third time counsel has asked that question.
A: I don't remember; I knocked and scraped it several times
when firing the furnace; I don't know.
Q. Was iti still swollen on the night you were picked up by the
officers?
A. I believe they discovered a little scar on my finger that night ;
it was not much swollen because I took the ring off.
Q. Did they not question you about the scar and swelling?
A. Yes, sir.
.
Q. Didn't you deny there was a scar on it or any swelling?
A. How could I deny it; they had my finger right out in front
of them? .
page 178 ~. Q. It is not up to me to say how you could deny it:
Did you or not deny that there was any swelling of
your finger, or whether your finger was then or had been scarred?
A. I don't believe we went into details about it that night.
Q. The question is simple and calls for a yes. or no answer: Did
you or not that night deny that. your ring finger was at that time
scarred and swollen, or had been scarred and swollen since the
death of Frank Smith?
A. I might have; I don't just remember. They questioned me
for two hours that night; I cannot remember, word for word, what
I said that night.
Q. Haven't you just told the Court and the jury that you could
not deny it because it was an actual physical fact?
A. That was right; they found a little scab on that knuckle;
it could not have been swollen so much because I took the ring off
for them.
Q. On the morning of the 21st of'February, did you have under one of your eyes a bruise about the size of a half dollar?
A. I have never had a bruise on my face since I have been 1n
this town.
Q. Did you see Trooper K!iser at the Bowers restaurant on
February 21st?
A. I do not remember, but I saw him there every day.

Q.
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Q. Did you or not on the day after the death of Frank Smith
have under your left eye, in this. area here (indicating), a bruise
about the size of a half dollar or larger?
A. No, sir.
page 177 ~
Q. Were you trying to disguise it by wearing powder over it?
.A. No, sir.
.
Q. Did Trooper Kiser come in there on the 21st and eat lunch?
A. I don't lmow; he comes in there every day; I imagine he
was there that day.
Q. Where are you customarily in the restaurant?
A. Behind the cash register.
Q. That is rather a small place?
A. Y1es, sir.
Q. It would not be any· wider than to that rail (indicating) ?
A. Yes, sir.
Q. The cash register would be at the north corner of it?
A. At the front of the register facing south, I guess.
Q. Anybody paying a check would stand very close to you?
A. Yes, sir.
Q·. What kind of automobile in it you drive?
A. A Cadillac.
Q. It is rather a large car?
A. Yes, sir.
Q. What color?
A. Black. ·
Q. Any extra tires on the sides?
A. Y1es, sir.
Q. In wells on front fender?
A. Yes, sir.
Q. In which side?
A. ~oth sides.
Q. You never took Mrs. Smith riding in that car anywhere?
A. No, sir.
Q. Did you ever take Mrs. Smith down to Staunpage 178 ~
ton about the early part of February, 1945?
A. No, sir.
Q. Did you take her to a fortune teller's place in Staunton and
did you wait outside while she went inside to have her fortune told?
A. Pooitively not.
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Q. I understand you moved away from the place on Clinton
Avenue?
A. About 4 or 5 months ago; I just do not remember the date,
4, 5 or 6 months ago.
Q. You probably did leave your telephone book there, overlooked carrying it away?
A. It is possible; I do not remember.
Q. And it is possible there is wrhten on the second page, ghost
writing, an imprint left where written on the first sheet, on the top
of it, and the imprint goes through to another sheet, and the second sheet might have Mrs. Smith's phone number, both home and
office?
A. It is possible.
Q. You can read, can't you?
A. I believe so.
Q. And Mrs. Smith's telephone number was in that book?
A. That is right; I imagine it was.
Q. Yancey and Weaver's telephone office number was listed in
that book?
A. Yes, sir.
Q. Yiou say you believe you had only one occasion when you
might have wanted to communicate with Mrs. Smith over
page 179 ~ the telephone?
A. I can only remember calling her, probably several
times, about my insurance.
Q. That several times was entirely about the insurance, was it?
A. That is right.
Q. There was not anything else?
A. Never.
Q. You don't know whether you ever called the residence or
not?
A. I don't remember; I don't believe I did.
Q. What need coul~ there have been to write down the telephone number?
A. That is why I cannot imagine why I could have written it
down and her number in the book and Yancey and Weaver's. number in the book.
Q. You do not deny· that you did?
A. I do not remember ever doing it; I do not deny it.
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Q~ Bowers restaurant is down one flight of stairs from Yancey
and Weaver's office?
A. Yes, sir.
Q. Why any need to call; you could slip down the stairs.
Q. I believe at the time I took out my insurance, I was at the
Arcade.
Q. That only put· you aw~y one block or a block and a half?
· A. Probably.
Q. Yet, if it appears that the numbers were written down there,
you will not deny you wrote .it?
Q. I will not deny it but I d~ not remember of doing it.
Q. Yiou say that Mrs. Valen's habit was, that any :time
page 180 ~ you wrote down a telephone humber '''off came a hunk
of the book?
·
A. It did not make any difference, if a business telephone, or
anything else, "off would come a hunk of the book." If you could
find the book, I believe it is battered up a _bit.
Q. Do you remember how many times .that occurred?
A. I would say several times.
Q. Do you know why she did it?
A. Just in fun I imagine; I don't imagine anybody would be
jealous of me.
Q. Anyhow, as you have described it, any time she found a
telep)l.one 1:iumber written down in that book "Off came a hunk
of the book" ?
A. I remember on one occasion, I happened to have the number of the colored lady who came to clean my home for me once
or twice a week, and it went off with the others.
· Q. You don't know why?
A. I just told you why~
Q. Just in fun?
A. Y1es, sir.
Q. You stated Mrs. Valen was separated from her husband?
·
A. They are not divorced.
Q. Her husband is overseas?
A. No, sir, I believe he is out west.
.Q. She lived with him before he went into. the service?
A. Not over a month or so, I do not think.
Qi. What is your height?
page 181 ~
A. 6 feet 5 inches.
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What is your weight?
I imagine I weigh 250 now.
g·. ·what is your· normal weight?
A. 260 to 265.
Q. Thu have heretofore stated you do not know your awn
strength?
A. Not very much; I have not done any heavy work:
Q. You were in the army 15 years?
A. On,ly 4 or 5 years;. I was in the Navy.
Witness leaves the· stand.
Q.
A.

JANIE WILLlAMS, a witness of lawful age, called on behalf
of the Commonwealth, after being duly sworn, testified. as
follows:
DIRECT EXAMINATION
BY MR. HOOVER:
Q. What is yo~r name?
A. Janie Williams.
Q. How old are you?
A. 75; I was born in 1870~
. Q. Where do you live?
A. In Staunton, Virginia; No. 20 South Jefferson St.
Q. How long have you lived there?·
A. All my life.
Q~ What do you do?
A. Well~ I just tell fortunes and don't do anything else, be;.
cause my children keep· me;· they are in Chicago.
page-182}
Q. How long have you been telling fortunes?·
A. 57 years, off and on. ·
Q. Do, you know Grace M. Smith?'
A. · By personal appearance, I do. ·
Q; Has· she ever been to your place?
·A. Only once.
· .Q. W'hat was the purpose of her visit on that occasion?
A. To have ·her fortrme told.
Q; Do you recall when th~t was?
.
A. I carinot recall the date,. but' I do know it was not long after
the 3rd of February.
Q; Of what year?
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A. It was last year, I went to Chicago in December and stayed
there a month with my children, and they sent me home, and I was
home about a couple of weeks; I stayed there and had Christmas
dinner; and then I come home the last of January, and was home
about a couple of weeks before this lady arrived at my house.
Q. Indicate whether 1944 or 1945?
A. This year here in February.
Q. Some time after February 3rd?
A. Yes, sir, I know because I bought some little white rabbits
on the 3rd, and I know I had them a couple of weeks before she
came.
Q. Tell us about that visit by Grace M. Smith: How did she
come there?
·
A. .Boss, she looked like she was drt.Jnk to me; she came in
there very rough to have her fortune told, and she got out of a
big car, black car, with wheels up in the fenders; looked
page 183 ~ like a hearse, honest it did; it was so big. She got out
of the car, and I said : "Who are you?" She said : "It
does 1t1.ot matter a damn who I am. Do you tell fortunes?" I
asked her who she was and where was she from. She said at
first from Greenwood, I think, and I looked at her; she acted so
sarcastic to me. I said : "Wont you sit down?" S!he appeared
very nervous; I pulled the piano stool out for herf to sit down, and
she said: "Hurry up and tell me something." She looked so
funny and I do not like no whiskey at all. She stood there and
wrung her hands and walked up and down the floor from the piano
to me. I .said : "What do you want me to tell you?" She said :
"I want you to tell my fortune. Does my boy friend love me?" I
said:· "Are you married?" She said: "What difference does it
make?" I said : "Are you married ?" She said : "Yies, my husband is overseas." I said : "Well, I wont tell you nothing. You
loo(< like you are drinking." She said: "It does not matter a damn;
tell me about my boy friend." I said: "I cannot tell you anything."
She said : "Hell, you cannot tell me nothing no how." She said :
"What is the matter with you, cant you tell fortunes?" I said :
"Y1ies, I can tell fortunes." I said : "You are so funny; you don't
want to listen to me." She said : "What do you charge? I said :
"I have no license and I take anything; some times they give me
a quarter, or a nickel or a dime and some times as high as 50 cents."
She went to the door arid could not get the door open, a
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page 184 ~ night latch on it and I went behind her and opened the
door, and I held the door with this hand, and she hollered
to this man who was in the car: "Slim, come here," and he rame
to the end of my porch. You know how nigger houses are, and
he rea~ed over and what he give her I could not say, and she
came back in the house and threw me SO cents.
Q. Did you see that man clearly yourself?
A Yes, sir, I never seen him before or since.
Q. Where had he been up to the time she had been in the house
to the time she went to the door and said: "Slim, come here."
A. He was setting in the car, a little distance to the street from
my house; you could hear good.
.
Q. She at first said she was from Greenwood, or some such
place?
A. Yes, sir. ·
Q. Did she thereafter tell you anything different?
A. She said from Harrisonburg, Virginia. This place where
I am now.
Q. Did she say whereabouts in Harrisonburg?
A. No, sir.
Q. Did she say anything about what she did?
A. I asked her about her work and she told me. I said : "I
beli~ve you look like the lady who sold me a dress once." she said:
No, I never sold you no dress." I said : "Where do you work?"
She said: "Yancey insurance," she said she was working at. She
was a mighty pretty woman and I aint seen her since.
Q. What did this man that you have referred to look like?
Describe him as best you can.
A. I know he had on brown britches, and a sweater
page 185 ~
and a hat on his head and he looked like a half white nigger, like
an Italian orl Sicilian to me, looked like an Italian or. a yellow nig-'
ger. He was big, 6 foot something. I was taking a look at him,
about 6 foot, and looked like some of these yellow niggers, you
know.
Q. He had on brown breeches?
A. Yes, sir.
Q. What sort of coat did he have on?
· A. I looked at his britches· when he come to the porch; I know
he had a sweater on, one of them tight things that men wears, and
he had a hat on, and he got out of the car, a great big car, and
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this car, I noticed particularly, it had side wheels run up in the
fenders; look like a hearse to me.
Would you recognize thaf man from a picture?
A. ~ , sir, I believe I could; I know I could. Let me tell you,
boss, a week after that a white man came up there and rang my bell
and I went to the door and he said: "Is this the fortune teller?"
I said: "Y1es,'~ as usual. He said: "What do you know about this
Grace Smith?" I said: "Nothing~ I was not there when she murdered th~ man." He said: "If you have anything to do with that
I will blow your -top off of yoti'' He had on glasses, a little, short
man, had on a brown looking suit, and wore glasses, with black hat,
and! was afraid to come here, I was afraid ·there would be somebody to shoot me; I do not see him· in here anywhere ( looking
about the court room).
page 186~
Q. .Have you ever seen that man·before (handing
witness the photograph of Ralph H. Gamer, Conunon·
wealth's Exhibit No. 9)?
A. This here is the man that got out. of the car with the brown
britches; that is him, but that aint her; that is him; he warnt laµghing like that.
Did you take that after he left my house?
Q. No.
A. He looks better in that picture tha.n he did .at my house; but
that is the same man; he had the same· grin on hi's. face after he
give her the money~
Q. Did she leave then?
A. She got in the machine with that man and huddled up under
him like this (illustrating).
·:: Q. Was he in the car or out of the car?
· A. He was in the car but got out and let her in, but that is him.
' Q. Would you know Mrs~ Smith.if you were to see her again.?
A. Yes, I would know her. if I seen her like I did that man
there; I would know her personally.
Q. Do you ·see her in the court room?
A. ( looking around behind her over the court room and then
in the direction of Mrs. Smith) Thar she is, right thar (pointing).
Q. Is that her?
A. That looks like her but she done· fall away a little· bit. Yes,
that is her, right thar (indicating Mrs. Smith); she done fall away
a whole lot; she was fatter- in the f aiee~ Boss; I hope· you

Q:
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page 187 ~ wilL not let no white fellows shoot me when I go home.
•
Q. I believe you told us she asked you whether her
boy friend loved her?
A. Yes, sir, she did.
Q~ You asked her whether she was married and she said, yes,
she was and her husband was overseas ?
A. Yes, sir.
Q. Was there any further conversation between you and her?
Did you tell her whether or not her boy friend loved her?
A. She asked me. I said : "You are a married woman; you
ougn.t to let your husband Tove you." She cussed. I am a Christ~
ian; that woman there cussed (pointing to Mrs. Smith).
Q. Did you tell her anything about her qt1estion, as to whether
her boy friend loved her?
A. ~ies, I am old; I cannot remember; I did say something else
between Miss Grace and I, but what it is I catu10t recall at this
moment.
CROSS EXAMINATION

BY MR. MESSICK:

Q~ You are old and carmot remember?

A. r cannot remember that one question, but I know this some
things I ca.n remember. When you get my age you cannot remember every· move you make, but I do remen1ber what is right.
Q. Where did you get those· white rabbits?
A. I bought them
·Q. Where?
page 188 ~
A. From a country man.
Q~ In order to have rabbits to help you to tell fortunes?·
A. No;. sir, I do not.
Q. You don't use rabbits in the fortune telling business?
A. No, sir.
Q. But you definitely know he wore brown breeches?
A. Y:es, sir, anybody that could remember would -remember
brown breeches. You remember that suit you have on, boss.
Q A man came there, a little s{:iort man with glasses on and
threatened you?·
A. He certainly did, at my front door.
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Q. I reckon that he was the first person you ever talked tJ
about this matter?
•
A. What do you mean?
Q. Who was the first person you talked to about this matter ?
A. Chief Bragg, he asked me: "Janie, I know you are truthful;
I come to ask you who was that lady that came here yesterday?"
I said: "She told me her name was Grace Smith."
Q. I thought you told the jury she would 'not tell you her
name?
A. I said she did tell her name was Grace Smith.
Q. You said the woman said: "It did not make a damn bit of
.difference who she was."?
A. Yes, she did and after she walked the floor and she said
her name was Grace Smith.
Q. You did not talk to her?
A. I did not care to talk to her ; she was drunk.
Q. Although she was drunk with liquor, you went
page 189}
on talking to her?
A. She talked and I answered her.
Q. You never told her anything?
A. Ths, I told her what I told the Commoowealth I told her.
Q. YJOu remember very distinctly your entire conversation with
her and everything you talked to her about : Is that right?
A. I don't say everything; I remember her cussing there; and
I remember what I told the Commonwealth I said and for the
other part of whatever you are asking me as cross questions I refuse
to answer, because I have tried to tell the truth, so help me God.
Q. You are going to refuse to answer my questions?
A. I will answer if they are suitable questions.
Q. You told us about the rabbits: What day was this?
A. Didn't you hear me tell the Commonwealth that I did not
remember the day; it was in February, because I remember I came
home from Chicago-Q. When did you come?
A. I stayed there in December and I .came home the last of
January, about a week or so after that this lady came to my house,
after January; it was after the 3rd. because I bought the rabbits on
the 3rd.
Q. But you cannot remember the date you came from· Chicago?
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Q. What day I come home from Chicago? I refuse to answer,
because I don't lrnow exactly, and I don't want to answer anything
except what is right and true.
Q. Was the purchase of rabbits a very important
page 190~
thing in the life of a fortune teller?
A. I don't use any rabbits in fortune telling; I use them to eat.
Have you ever eaten a rabbit, boss?
Q. How do you know you bought them on the first of February?
A. Because the gentlemen brought them on the 3rd and I paid·
for them on the 3rd.
Q. How did you pay her?
A. I paid her money.
Q. You said you bought them from a country man?
A. Her husban:d brought them.
Q. How do you know it was the 3rd?
A. Because I ordered them and he promised to bring them, and
he brought them.
Q. What time of day was it that they came, that these parties
came to your home?
A. ·what parties do you mean?
Q. The parties you have been talking about?
A. Miss Grace and Mr. Slim?
Q. Yes, sir.
A. It was in the afternoon; it was not in the morning.
Q. What day of the week was it?
A. I refuse to answer that; I don't know.
Q. Have you got a fence around your house?
A. I never saw a place withotit a fence; .yes, sir, I have.
Q. A fence all around?
,
A. No, around the back.
Q. Have you a fence around the front?
A. A little wire fence and no gate. It is a broad wire fence
and I look out the window; my window is right in the
page 191 ~ front there.
Q. It was broad day light, was it not?
A. W1hy, certainly it was, broad day light, boss?
Q. What time did it get dark on February 20th?
A. I don't know anything about the 20th. I know this woman
was there before any 20th.
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. Q. Was this man that came up there to threaten you,. when did
he come?
A. He came long after that, after Chief Bragg had asked me
about this Mrs. Smith; it was after that
Q. How long after?
A. Two weeks after.
Q. Two .weeks after Mr. Bragg was there?
A. After our Chief had asked me, about two weeks; I just estimate it;
A. Didn't you tell the jury within a wee~ after this woman
came to your home this man came there and threatened you? Was
not that your statement on direct examination?
A. No, sir, I don't think so.
Q. You deny making that statement?
A. I don't know whether I did' or not I know it was over
a week.
Q. Didn't you tell the jury within a week's time after these
people came to your hduse, this man came there and threatened you?
A. He came there, if it· was· four weeks.
Q. I am asking you what you told the· jury?
page 192 ~
A. I know he came there and I was afraid to come
here with Chief Bragg tmtil he swore this· man was not
going to do nothing to me.
Q. Can you remembe~ what you told the jury less than 30
minutes ago?
.
A. If I think, I think 'I could.
Q. Didn't'you tell the jury that within a week after these parties came to see you that this man came there· and threatened you?
A. Well, if it was a month, he threatened me~ Sure, it was a
man that threatened me. I did not come her to lie, and he said
he was going to shoot me if I had anything td do with his case: I
don't know anything about the murder; ( know myself Grace. came
to· ·my house·; and I am here to tell the· truth ; the truth is she was
there.
. Q. EJverybody knows you would not do anything but teff the
truth. People who tell the truth don't have to brag about it. Do
you tell fortunes. on Sunday?
A. No, sir, if you come there, I run them away.
Q. You know absolutely she did nG>t come on. Sunday?
A. I do; she did not come on Sunday.
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Q. She came during the week shortly after the 3.rd day of
February?
A. She did not come to my house on Sunday; I don't tell somebody's fortune on Sunday; I go to chur<:h on Sunday~ where everybody ought to go. I don't tell somebody's fortune on Sunday.
Q. Yot;t have said you were a Oiristian?
A. Yes, sir.
.
·
page 193 ~
Q. Ypu absolutely know that the day that the parties
came there was not Sunday?
A. I didn't say it was Sunday; I never will say it w:as Sunday;
I don't tell no fortunes on no Sunday, bu.t I do through the week.
Q. Where did you see that picture .before ( Conunonwealth's exhibit No. 9?)
.
A. The first time I seen it was now.
Q. Do you mean to tell the jury this was the first time you saw
that picture, right here, when he showed it to you?
A. I have not seen that picture.
Q. y OU hardly looked at that picture and you said: "That is
him," right in the presence of the jury?
A. Just now I saw it.
·
Q. You wear glasses?
A. No, sir.
Q. You are 76 years old?
A. No, sir, I am 75; I was born in 1870.
Q. The Commonwealth's attorney handed you that picture, .and
you said: "Yes, that is him."?
A. Yes, sir, a minute ago.
Q. Do you know when it was taken?
A. 'I don't know when it was ta.ken, and that is his face.
Q. And you saw by that glance that it was his face?
A. Any one would know him.
Q. And you said.
A.. I said he had the appearance of a white nigger or
page 194 ~ Italian or a yellow nigger.
Q Does he look like those Chicago niggers?
A. You can tell a half white nigger when you see him.
Q. Does he look like the nigger.s look in Chicago?
A. That is for you to answer; I have children there.
Q. The first time you ever saw Slim's picture was right here on
the witness stand?·
1
•
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Didn't I just tell you.
What did you ask the Commonwealth's Attorney?
A. You know what I asked him when he showed me the picture.
I saw the face; I said that is the ma11 that was with the woman at
my place.
Q. .What did you ask the Commonwealth's Attorney?
A I said does it look like Chicago niggers?
Q. What did you ask thei Commonwealth's Attorney when you
handed the picture back?
A. I said that is the man that come. to my house.
Q. Do you recolle~t 1what question it was, you asked the Commonwealth's attorney when you handed the picture back?
A. I didn't ask him nothing.
·Q. You mean you did not ask the Commonwealth's Attorney a
question that he said he would not answer and then did?
A. I don't know what you mean.
Q. What question did you ask the Commonwealth's Attorney, in
the presence of this jury?
A I don't recollect I asked· him ~ything; I said :
page 195 ~ "That
Q. Your recollection is so bad you cannot remember
what you asked the'Conunonwealth's Attorney?
A. I have a strong recollection for my age; I was born in 1870;
and you will know a face if you see him.
Q. You told the jury a little while ago, you were old and could
not remember?
A. I remember that face; that face would stop a clock, if you
would see it personally.
THE courur:
Just pass on.
A.

Q.

MR. MESSICK:·
I will ask you once more, if you remember what questionyou ask·
ed the Commonwealth's Attorney in the presence of the jury?
A. I didn't ask him nothing; I just said: "That is the man."
Witness leaves the stand.
Court recessed for lunch, reconvening at 1 :30.

MR MESSICK:
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Your honor, we would like to recall Dr. Byers for a few questions
we overlooked; he is available now and is a very. busy man.

DR. BYERS RECALLED:
RECROSS EXAMINATION
BY MR. MESSICKJ:
Q. Are you acquainted with Emerson on Legal Medicine and
Toxicology?
A. Yies, sir.
Q. That is a recognized work?
page 196 ~
A. Yes,sir.
Q. On yesterday you testified that it was your. opinion on the
night of February 20th, Frank C. Smith died by strangulation anl
that he came to his death by his own hands, that is, ·by suicide?

MR. SPENCER:
We object to the question; that i~ not what he said.
A. •I stated that I had not made a formal statement; that I had
probably expressed an opinion. My formal statement was that he
came to his death as the result of strangulation; that probably, after
finishing my examination at the hospital and consulting with his doctor, I had formed an opinion and expressed it, that he had committed
suicide. That was my personal opinion, off the record, and had nothing to do with my duties. My duties are simply to present evidence
and it is up to the law to determine who did it.
Q. Are you still of that same opinion?
A. Ytes, sir, I have not d.enied anything. The paper said I denied
it, but I have not denied anything.

RE-DIRECT EXAMINATION
BY MR SPENCER:
Q. These gentlemen did not overlook asking you that question?
·
A. No, sir.
Q. And you answered it the .best you could?
page 197 ~
A. YieS, sir, I did not make any formal statement.
Q. . As I recall did you not state that you first formed an opinion
or impression that night that it was suicide?
A. That is right.
Q. And many references have been made to that opinion?
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A. That was an entirely unofficial and only a personal opinion,
and not as an officer.
· Q. And that was based on what limited knowledge you had
then?
·
A. I have no knowledge further, after 12·:00 that night
Q. You stated you did call the Commonwealth's Attorney, after
you had first formed that opinion?
A. I had.
Q. And after forming that opinion, you viewed the scene and
th.ought there should be an investigation?
A. Yes, sir.
Q. You would not have called the Commonwealth's Attorney if
you had been satisfied it was suicide?
A. There w.ere doubts at the house when I called him, but after
he was taken to the hospital and X-rayed, and I conferred with Dr.
Yancey, his physician, who had seen him twice in the past. three or
· four days, about 12 :00 o'clock,._needing the information he imparted, I was through with my examination and had determit'led the
cause of death.
Q. And that was as far as you went?
A. Yes, sir.
Q. Yk>u ·said every bit of that yesterday?
page 198 ~
A. Yes, sir.
Q. Do you know why the gentlemen called you back to repeat
that?
A. No, sir.
Q. Did you have an interview with him?
A I saw Mr. Klingstein\ professionally yesterday?
Q. Thu did not have any words with him about your testimony
in this case?
A. Nothing to amount to· anything. He said I haq made a 4enial of the statements that I had formerly made. I told him th~t was
entirely w;rong; I am not denying anything at all.
Q. · Did he not undertake to challenge what you had testified to
on this stand?
A He did not.
Q. As I understand you <l:id discuss the matter, with Mt. Klingstein, called "Cap"?
A. Yes, sir.
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Q. And at that time, in relation to whether you had or had not
denied a former statement you had made?
A. That was the gist of it. He asked me if I had not denied
the statement. Otherwise, very little, if anything, said about
it.
.page 199 ~
Q. When did he claim you made that statement?
A. Yesterday in the court room.
Q. He was talking about what you were. testifying to: What
statement was he t,alk,ing about?
A. One I had previous made; he saicL I said the man had committed suicide; and I have not ma4e a formal statement that ·the
man committed suicide; I have only had an opinion.
Q. In forming that opinion at any time, would your opinion
be altered if you were shown that Mrs. Smith had been running
with a man by the name of Slim Garner, and had tried to get her
husband to divorce her, and Gamer was seen to go in the house
that night just before the emanating of loud _noise, and was seen to
leave?
MR MESSICK:
The question is objected to; it is extremely leading, and he is the
Commonw:ealth's witness. I asked the permission of the Court to·
recall Dr. Byers for further questioning. They are. trying to lead
him.
.
THE COURT:
Leading question are something you cannot get around someway
or other. I do.not think it is leading.
MR. SPENCER:
No one has asked any more leading questions than Mr. Messick.
Dr. Byers says he has not said anything different now from what
he said yesterday. These gentlemen have brought him in under the
guise of recalling him to prove something he did not
page 200 ~ say yesterday. It has become apparent that, although he
was our witness, to all intents and purposes he is their
witness. I think it was to change his mind. I asked Di;-. Byers
whether or not his opinion was based on the evidence in this case.
MR MESSiICK:
You are entitled to· ask him any question that is' not leading and
in regard to his findings, both at the home and the hospital that
night and his conference with Dr. Yancey, and not to go into
anything else.
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THE COURT:
I do not understand he asked it in that question.
MR SPENCER:
I will withdraw the question.
Q. Dr. Byers, that opinion of which you speak and which you
still privately entertain, would that be changed if there had been
shown to you also-beyond what you knew that night-than Grace
Smith was running with Slim Garner; that he had been seen repeatedly at her house, both before and after ~er husband came
back; that she had been with him to Staunton to consult a fortune
teller about her affairs and wan~ed to know whether her boy friend
loved her and shortly before that asked her husband to divorce her
and he had refused and dared her to leave him; and that on this
same night that this man, Slim Garner, was seen to enter that house
and thereafter considerable noise and knocking and bumping was
heard, and after some 20 minutes, or so, he drove away
page 201 ~ and thereafter bloody garments were found at his
house, would you have reached the same conclusion?
MR. MESSICK:
We object to that question; I suppose it is a hypothetical question.
THE COURT:
The objection is sustained.
MR. SPENCER:
Q. I will ask you whether or not that earlier and private opinion was based on a knowledge of all the facts in this case?
A. No, sir, my opinion was based on the fact that I found the
man hanging there; that as far as I knew only the two people in
the house; that the X-ray examination showed there was no evidence of any wound·that. would produce death; and that there were
no findings that would cause death other than strangulation.
Q. That was the limit of your knowledge?
A. Yes, sir, I know nothing about any of the other evidence;
My opinion is based on the physical findings entirely.
Witness leaves the stand.
E. E. KISER, a witness of lawful age, called on behalf of the
Commonwealth, after being duly sworn, testified as follows :
DIRECT EXAMINATION
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BY MR.. HOOVER:
Q. Please state your name?
page 202 } A. . Elbert E. Kiser.
Q. Ybu are a member of the Virginia State police
force?
A. I am.
Q. Where do you live?
A. West of Dayton.
Q. How long have you been an officer on the Virginia state
police force?
A. Over 16 years.
Q. You have been stationed at or around Harrisonburg all that
time?
A. All, except about one year.
Q. Do you know Ralph H. Gamer?
A. Yes, sir.
Q. Did you see him on February 21, 1945?
A. Yes, sir.
Q. Where did you see him on that occasion?
A. Bowers restaurant.
Q. That is on East Market St. ?
A. Yes, sir.
Q. How did you happen to be at Bowers restaurant on that
·day?
A. I eat lunch there regularly.
Q. Was Mr. Garner ~mployed there, either as an employee or
manager of the establishment at that time?
A. He was manager.
Q. How long had you been taking. your lunch there, prior to
February 21st?
A. I was taking it there while Mr. Bowers was runpage 203 ~ ning it before Mr. Garner went there.
Q. When you would go there to lunch almost. daily
would you see Ralph H. Garner almost daily?
A. Yes, sir.
Q. Was it at the lunch hour you saw him on the day you have
referred to?
A. Yies, sir.
Q. What was he doing and how did you happen to observe
him?
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A. When I came in at lunch time, he always worked the cash
register, did not wait on no tables or the counter. He was reading
the newspaper; had it folded up and laying on the cash register,
and he would read a paragraph, and I was setting at the counter,
and then prop his head and study; then read again and study. I was
wondering at the time what he was interested in and reading like
that; and after I got through paying my check to Mr. Garner, I
looked over to see what he was reading and it was the Smith case.
Q. ~id you see any evidence on Mr. Gamer's person of any
bruise or other physical injuries :
A. I, did.
Q1• What did you see in that respect?
A. A bruise on the left side of his face.
Q. Indicate where?
A. Just below the cheek bone, about the size of a silver dollar.
Q. When did you first observe that bruise?
A. During the lunch hour of the 21st of February.
Q. Before or after you saw him reading the newspage 204 ~
paper?
A. When I went up to pay the check.
Q. Did you see any other blemishes on his person or evidence
of injuries?
A. I did.
Q. Where?
A. In the left hand ring finger.
Q. What did you observe on that rittg finger?
A. The top of the finger was cut across and the skin broken and
the knuckle was enlarged and swollen.
Q. Was there a ring on. the finger?
A. Y,es, sir.
Q. What type of ring?
A. A large ring, a diamond ring, the stone setting up pretty high.
A. . It had a stone in it?
A. Yes, sir; I taken it to be a diamond.
Q. Did you find anything further in the restaurant that day?
A. No, sir, not that day.
Q. Did you at any other time observe those marks you have
referred to?
A. I did.
Q.· When?
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A.
Q.
A.

The same place; he :worked there regularly.
What did you observe the next day?
When I first came in there on the following day, or the day
after that, I had been going there regularly, he seemed
page 205 ~ to be nervous, pacing back and forth in the restaurant;
I never spoke to him and he never said nothing to me,
and he was eyeing me, pacing back and forth behind the counter;
on this one particular day he was outside the counter. Th.ere was a
waitress standing behind the cow1ter. She made the remarkQ: You cannot tell what any one said.
A. He seemed to be very nervous, pacing up and down; and the
next day, Saturday, I don't know when I went in that time, he goes
out-he always is at the counter-he went out as soon as I came
in and parked on a parking meter anQ( stood there until I went out
of ,the restaurant.
Q. Was that the 3rd day?
A. The 3rd or 4th day, I don't know, the day he went outside.
· Q. Did you on any of those occasions you have referred to,
when you saw Mr. Garner at the Bowers restaurant following
February 20th, observe: those same scars each time?
A. I did.
Q. Did they look the same each· time?
A. No, sir, they began to fade, was not as plain a few days
later as on the 21st-on the 21st, it was very plain; seemed to me
he had something like cold cream on it, and then put talcum on it.
Q. Was that the first time you noticeid?
. A. Yes, sir, some kind of cream and powder on top of that.
Q. Did it have that same appearance later?
A. He always kept powder on it; I never seen it without
powder.
Q. I believe on the first day of March you, in compage.206 ~
pany with other officers, ·contacted· Mr. Garner on the
street and discussed with him the Smtih case: Is that correct?
A. ~ ' sir.
Q. Were you the person who wanted him and told him you
wanted to talk with him?
A. I did.
Q. What conversation did you have with Mr. Garner there?
A. I pulled him over on the side of· the street on North Main
and I got out ·of my cat and told ·him I wanted to talk to liim in
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regard to the Smith case. He said: "f\.ll right, I have been expecting it."
Q. Where were you at that time?
A. Just on this side of the Imperial Ice Cream Company, near
the Texaco Filling Station. I told him I would not discuss it here,
to go to the detention room at the jail~ He said : "All right, I ·will
follow you there."
Q. Did he follow you down?
A. Yles, sir.
Q. Did you discuss it with him at the jail?
A. We did.
Q. What was said at the jail?
A. We went into this room, Qiief Keane and Mr. Bender and
myself, the three of us, and again I told him when we got seated
in this room : "I want to question you in regard to the Smith case."
He said again: "I have been expecting it." I said. "Why?" He said:
"Everybody has been looking at me and pointing their fingers at
me, and I have been hearing people talk about me."
page 207 ~ I said: "I have been working on this case a couple of
days, and I have not heard that." I asked him where he
was on the night of February 20th, between 8 :00 and 9 :00 o'clock.
Immediately he replied: "At home." He said he .closed his restaurant; came to Friddle's restaurant and Fred Koontz and his wife
taken him out home in their car; his car in Paxton's garage. He
said he was sick; and could not walk out to Clinton Avenue where
he lived, that they went in Clinton Avenue but did not go all the
way to the house because of a mud hole; let him out there and he
walked up to his apartment. I said : "What did you do then?" He
said: "I went in and was sick, had a cold or flu, and taken a dose
of Milk of Magnesia and greased himself with Vick's, and went to
bed. I said: "Was anybody there! when you went there?" He said :
"No." I said: "Did you receive any phone calls?" He said: "No."
I said: "Did you make any phone calls?" He said : "No." I said :
"You were all alone here by yourself?" He said: "Yes." I said :
"You never got out of bed until the next morning?" He said : "That
is right." I said: "The next morning what did you do?" He said:
"I called a taxi to come out and get me and the taxi came around
8:00 and brought me to East Market Street, and I arrived around
8 :05. I then asked him whether he knew Grace Smith. He said·, no,
he did not know Grace Smith, just knew her when he saw her, just
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merely to speak to her. I asked him if he knew Frank
page 208 ~ Smith. He said he saw him at the Ford Motor Compaey;
just knew who he was; take his car in there to be fixed.
He said he did not know anything about this until the morning
when the taxi cab driver brought him down and said something
abo4t Smith being killed or dead; that was the first he had any
knowledge of Frank Smith's death; that he had to study a little
while to place him. I asked him if he had ever been to the Sqiith
home; and he said one time. I said: "When was that?" He said:
"Last July; I can tell you how that happened: I was then at Friddle's restaurant and some one called in there for sandwiches and
there was nobody at the time to deliver the sandwishes, and I delivered the sandwiches in person, but I did not go into the house,
and that is the only time I had e~er been there."
Q. Did you mention the bruise on his face and the injury to his
ring finger you have referred to?
A. I did.
X
Q. What statements did he make?
A. I said : "How about this bruise on the le£ t side of your
cheek on February 21st?" He said: "No bruise on there." I said:
"Don't tell me that; I saw it myself." I said: "What about your
finger,, the skin was broken on that and it was swollen?" He said:
"No." At that instant we looked at his finger sitting in there and
it was still enlarged but not as much as it had been.
Q. What finger?
A. The ring finger.
Q. Was the ring still on it?
A. Yes, sir.
Q. Did the bruise show at that time?
page 209 ~
A. No, sir.
Q. When was that?
A. That was the night of March first.
Q. The cut on the ring finger and the swelling, did they sti!l
remain?
A. Not the cut, it had healed, but the knuckle was still enlarged.
Q. Did or did not Mr. Garner tell you, during that questioning,
that there was a girl at his house when he got home?
'
A. No, sir, he did not tell me.
Q. I am talking about the night of February 20th, when .he said
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Fred Koontz took him home, did he or not tell you there was a
girl at his house when he got there?
A. No, sir.
·
Q. Did he say anything like that.in your hearing?
. A. Not to my knowledge; I asked him if anybody was there,
and he said: "No.,,
CROSS EXAMINATION

BY MR. WEAVER: .
Q. The night .over in the jail when you observed the cut on Mr.
Garner's finger, did you have him take the ring off?
A. Yes, sir.
Witness l~ves the stand.
page210~

W.

J.

KEANE RECALLED:

RE-DIRECT EXAMINATION
BY MR. SPENCER:
Q. · Chief, I will ask you to bring in the F.B.I. Exhibits?
MR. MESSICK:
Your honor, may we see you in chambers.
IN CHAMBERS:
MR. MESSICK:
If your Honor please, as we understand from the Commonwealtlf s Attorney; he has sent for Chief Keane to bring in the
things that were taken from the Smith and Garner homes and
s~nt to the Federal Bureau of Investigation, and he has informed
us that is his purpose in recalling the Chief. We are going to
object to all or any of these articles being introduced in evidence,
· on the ground that the Court denied our motion to have these
articles turned over to an officer of this Court to be inspected by
counsel for the defendant, Grace M. Smith, and also counsel for
the defendant, Ralph H. Garner, and to be examined by experts of
her own choice, skilled in the science of medicine, criminology
and chemistry, or to have the same examined by experts appointed
by this Court. .
We further obj~ct to the introduction. of -any such testimony,

Grace M. Smith v. Commonwealth of Virginia

215

W. J. Keane
concerning any articles taken from Ralph H. Garnees home, on
the ground that on yesterday we told the Court it was
page 211 ~ essential for us to have such articles at that time, in
order to int~lligently and properly examine the witness,
Ralph H. Garner, that the Commonwealth had placed on the
stand. We were denied the right to have -such articles to examine
the witness by. Now we feel, if your Honor please, that to permit
· any expert testimony as to any articles seized by the police and
retained in their possession, or in the possession of their agents,
would be inadmissible and highly prejudicial to the rights of
Grace M. Smith, for the reason that the action of the Court in
refusing our request to have the same placed in the hands of an
officer of this Court for inspection and examination by . counsel
and experts of her own choice, has placed us at the mercy of
experts or oral testimony that may come from the lips of witnesses
for the Commonwealth; and for that reason we want your .Honor
to understand and the Commonwealth's Attorney to clearly understand that our objections appiy to any testimony that may hereafter be introduced concerning such articles taken from the possession and home of the defendant, Grace M. Smith, and the
home of Ralph H. Garner.

MR. SPENCER:
May it please the Court, the attorneys for the Commonwealth
feel that, under the circumstances, they have nothing whatever
to say about the motion· in the way of argument. We have had
argument at other times under different guises, and we do not
care to say anything, except this: If your Honor is of the opinion
there is any merit in the contention of these gentlepage 212 ~ men, the Commonwealth stands ready to exhibit these
articles, and we have an expert to testify as what was
found on them, and if these gentlemen are afraid to ·have it shown,
then we feel that the Commonwealth. should have this much in
the record-that they were offered and excluded on the objection
of defendant.
MR. MESSICK:
On yesterday, we demanded it, we made formal demand for them
before, and now_ we feel that we are carrying out our previous
motions in this record in that respect.

MR. SPENCER:
We now have a man from the FBI who can break the seals and
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testify as to his findings. Of course, as previously stated, if these
gentlemen wished, it would not take over a day, to have the
analyses made and they can still have them made.
THE COURT:
You mean you are introducing them?
MR. SPENCER:
We are offering them and have Mr. McCormack from the FBI
here to testify as to what his findings were. We vouch our readi-ness to offer his evidence. These gentlemen will have ample time
to examine them before this trial is ended ; but as far as insisting
we give them stich benefit of it as they might have, I do not see
why it is up to us to do it. For all they know the findings might
be entirely favorable to them.
page 213 ~ THE COURT:
You are not offering them now?
MR. SPENCER:
Chief Keane has the packages and he says these are the packages,
and the FBI man will open them and he will swear the articles
are the same that Chief Keane delivered to him when he came to
Washington. You all know they are the same articles. vVe propose
to offer the packages containing these things and then put on the
FBI man who will open them and say they are the same articles.
THE COURT:
Then you will proceed to offer them as you said?
MR. SPENCER:
Yes, sir.
THE COURT:
The motion of the defendant is overruled.
MR. MESSICK:
Defendant, by counsel, excepts to the Court's· ruling for the
reasons assigned in the written petition iiled in this cause and in
oral hearings today and yesterday. ·
page 214~

COURT AND COUNSEL RETURN TO
COURTROOM

EXAMINATION OF W.
BY MR. SPENCER:

J.

KEANE ~ESUMED
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Q. You have already been on the stand and stated your
name, etc.?
A. Yes, sir.
, Q. Were you with Trooper Kiser and the other officer on the
night of March 1st, when Ralph H. Gamer was taken into custody·? •
A. Yes, sir.
Q. Where did you stop him? What happened there?
A. We followed Mr. Gamer's car north on North Main Street
until we were almost to the Imperial Ice Cream plant, located on
North Main Street, between Johnson and Washington Streets,
where we pulled the car over and stopped Mr. Garner's car, and
Mr. Kiser got out and talked to him.
Q. You do not anything of the conversation between Mr. Kiser
and Garner at that time?
A. No, sir.
Q. Were you present at the. city jail when he was ques~ioned
about Frank Smith's death?
A. Yes, sir.
Q. Who was pre!?ent there?
A. Trooper E. E. Kiser, state police, Mr. Benner of the FBI
and myself.
Q. At that time will you please state whether or not Mr.
Garner was appraised or knew that he was being quespage 215 ~ tioned in regard to the death of Frank C. Smith?
A. Yes, sir, he was.
Q. Was he told that?
A. Yes, sir.
Q. Did he understand thoroughly that that was what he was
being questioned about?
·
MR. MESSICK;
The question is objected to as leading.
MR. SPENCER:
Q. Did he say or do anything to indicate that he thoroughly.
understood that he was being questioned as a suspect in regard to
the death of Frank C. Smith?
A. He stated that he was not surprised ; that he had been expecting it.
Q. What was said next?
,
A. One of the first questions he was asked was if he knew
Mrs. Smith and he _stated that he knew her only very casually;
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and he was asked if he had ever been to the Smith home, located
on Willow Street. He stated on one occasion soon after coming
to Harrisonburg, while manager of the Arcade restaurant, that Mr.
Leach called him and asked him could he send some sandwiches
·out to 60 Willow Street. He told him he was busy but if he could
get off he would bring them out himself. He did not know the
way and had to inquire as to directions to get to the house; finally
located it and delivered the sandwiches and left; and that was the
only time he had ever been there.
page 216r
Q. Was he asked why he was expecting to be
picked up in connection with that death?
A. No, I do not recall what he said as to that.
Q. Was he asked anything regarding his whereabouts on the
night of Febmary 20th?
.
A. · Yes, sir.
Q. Tell us what was asked and what was said?
A.· I believe I was the one that asked him as to his whereabouts
on the night of February 20, 1945. He stated that he was in Fred
Koontz's office, located over Friddle's. restaurant on Main Street;
was not feeling very well and wanted to go home at 7 :30. Mr ..
Koontz told him that Mrs. Koontz was down stairs in the car and
they would drive him to his home and he got in their car and drove
north on North Main Street to Clinton Avenue, and at the foot
of the hill on Clinton A venue, due to the fact it was muddy around
his house, he told Mr.s. Koontz to let him out of the car there and
he would walk ·up to his house, which he did. And, as I have stated
before, he stated he was not feeling very well and after arriving
at his home, he proceeded to prepare himself for bed; took a dose
of Milk of Magnesia; rubbed himself with Vick's; and went to·
bed. Then I asked him if there was anybody there, and he said
there was not. I asked him was there any one there during the
night and he said there was not. I asked him did he make any
· phone calls; he said he did not. I asked him did any one call him.
He said they did not. So I sort of laughed and asked
page 217~ him: "How· can you prove this; that you were at
home?" And he said: "That is the hell of being a
bachelor and living by yourself."
Q. What was that reply to your question as to how coule he
prov~ that he was at home?
·

Grace M. Smith v. Conunonwealth of Virginia

219

W. J. Keane
A. He stated: "That is the hell of being a bachelor and living
by yourself:"
Q. Was he asked anything about a bruise on his cheek?
A. Yes, ~ir. Mr.. Kiser asked him about that and he denied
that he had any bruise on his cheek and stated that he had never
had any bruise or scars on his face since he had been in Harrison..
burg.
Q. Was he asked about his ring finger?
A. Yes, at that time we examined his ring finger on the left
hand, and he had a large ring set with a diamond in the center
and Masonic emblem on either side of it. We asked him would
he please take it off and he tried to get it off this way ( indicating)
and finally had to lick his finger in order to get it off.
Q. Did you notice whether the knuckle was enlarged or swollen?
A. It appeared to be.
Q. Did you see any scar across the top of his knuckle?
A. Yes, sir, a scar; it was not fresh, but there had been a wound
there, at some time or other.
Q. On that same night
you state whether or not you, in
company with some other officers obtained a search warrant and
searched Garner's house ?
A. Yes, sir.
page 218 ~
Q. After you arrested him?
A. Yes, sir.
Q. Tell what was found there and brought away?
A. It must have been approximately 1 :00 A. M. that myself,
in company with the other officers, went to Clinton Avenue, the
home of Mr. Garner, and searched the entire house and removed.
for evidence : 1 blue coat, that was found on the back of a. chair in
the bed room ; 1 blue neck tie, and that was found on the studio
couch in the living room; a pair of gloves that we found in the
basement; a black jack-I just do not recall where found in the
house, the location of it.
Q. You do know it came out of that house?
A. Yes, sir, and several towels, one of which was found in the
bath room and the othes in a small closet in the hall.
Q. Were there any handkerchiefs?
A. Yes, sir, I believe there was one handkerchief. I do not
have my notes, but I am positive there was one handkerchief..
Q. Where did you take the articles?

will
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A. The coat and the towels and the handkerchief and the neck
tie had stains on them that, in my opinion, were blood ; they were
visible to the naked eye. The black jack and the gloves also contained stains that were not as plain as the stains on the other stuff,
but were enough to warrant, I thought, further investigation.
Q. They contained stains which you suspected to be
blood?
A. Yes, sir.
page 219 ~
Q. The othe·rs, in your opinion were blood?
A. Yes, sir.
Q. What did you do with them?
A. I brought them to the police station and locked them up
and the next day took them to the FBI laboratory in Washington.
Q. Do you have a package containing these articles?
A. Yes, sir.
Q. Will you offer it in evidence?
A. Yes, sir.
( Counsel agreed not to mark the packages inasmuch as they will
be opened and identified by the FBI .expert.)
Q. You have also said you carried other articles, which you
removed from the Smith home, consisting of a green dress, brown
shoes, two empty gin bottles, a hammer, found lying partly in both
of the pools of blood, under garments worn by Frank Smith on
the night in question, a sample of the blood scraped from the floor
of the hall, and a sample of blood which the undertaker took, in
your presence, from the body of Frank Smith; have you those
articles also in your possession here now?
A. Yes, sir.
Q. And a certain wash cloth picked up in the basement on a
law bench in contact with a sack of potatoes?
A. Yes, sir.
Q. Will you indicate which of those packages contains these
articles?
A. This one and this one, two packages.
Q. I believe you have heretofore stated you turned
page 220 ~
them over to an agent of the FBI?
A. Yes, sir, I turned them over to Mr. Henry McCormack of
the Technical Laboratory.
Q. Is he here today?
A. Yes, sir.
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Q. Is that the condition in which they were returned to you
through the mail ? ( Boxes sealed up.)
A. Yes, sir.
NO RE-CROSS EXAMINATION.
Witness leaves the stand.

FRANK McCORMACK, a witness of lawful age, called on
behalf of the Commonwealth, after being duly sworn, testified as
follows:
DIRECT EXAMINATION
BY. MR. SPENCER:
Q. Please give your name, residence and occupation?
A. My name is Henry J. McCormick; I reside in Collegeboro,
Georgia, and I am employed at Georgia College as a teacher of
biology.
Q. You teach biology?
A. Yes, sir.
Q. Please state to the Court and jury your educational qualifications in the field of biology and physical chemistry?
A. I received my A.B. degree in science from Wofford College, Spartansburg, S. C., my Masters Degree in
page 221 ~ Science, in organic chemistry from the University of
South Carolina at Columbia. I did one year's work at
the College of Charleston, in Charleston, S. C., where I specialized
in biology and I did some special work in organic chemistry at. the
University of Chicago, Illinois.
Q. After that what did you do?
A. The ·majority of the time since then I have taught chemistry
in secondary schools and colleges.
Q. Including the field of biology and physiological chemistry,
what .does physiological chemistry deal with?
A. 'Dhe reactions that go on in the human organism.
Q. Including the :field of analysis of blood, whether human
blood or not ?
A. They are very closely related and come under the' branch
of Seriology.
Q. Have you made a special study of Seriology?
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A I made a special study in connection with my work while·
employed with the FBL for the past 3 ~ years.
Q. What was your speciality with the FBI?
A. A special agent, assigned to the laboratory as a chemist.
There I did a specific work in connection with blood analyses and
general chemical. analysis work.
Q. Did you have to undergo a special period of training there
before you qualified as an agent?
A. Yes, sir, they require you prove a certain ability in your field
before you are allowed to work on any case as a No. 1 examiner.
Q. Did you become a No. 1 exami.ner?
A. Yes, sir.
Q. During February of. this year, some time after
page 222 ~
the 20th of February, until perhaps the 3rd of March,
were any articles turned over to you by the Chief Police of the city
of Harrisonburg, for analysis, to ~certain whether certain stains
from certain articles contained blood?
A. Yes, sir.
Q. · Did you make those analyses yourself?
,A. I ma.de them personally.
Q. Alfter making the analyses, what did you ·do with those
articles?
A. I placed them in containers and sealed them and put a report
on the inside ; then they were sealed and addressed and mailed to
Mr. Keane.
Q. I will ask you to look at these packages and tell us whether
these are the packages which you sealed up and mailed to Mr.
K!eane?
Q. They are the packages.
Q.· Will you take those in the chronological order in which they
came to you: Have you got a notation of what time you received
these articles and what the articles were?
A. On the 23rd of February we received a pair of brown shoes,
a green dress, a red apron, an undershirt, underpants, a wash cloth,
some blood that was described as being taken from the· floor of 60
Willow Street, a hammer, and a specimen, alleged to be a specimen
of the blood of Frank C. Smith?
Q. (Witness opens the boxes) Are these the arpage 223 ~ tides wµich you have just enumerated ( exhibiting the
contents of one of the packages) ?

(
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That is correct.
Did you make an examination of these articles to ascertain
whether there were stains of blood thereon?
A. Yes, sir, I did.
Q. Will you tell the court and jury the process you used, not
in any great particularity?
A. We run a routine chemical test, the use of a substance,
known as benzidine, which gives a color reaction with a very few
substances, one of which is blood. We call that a preliminary test
for blood, which might indicate its presence and not definitely prove
it until further tests were run. If the blood is suspected of being
human blood, we run a second test, known as the precipitant test,
which is run by the use of an antihuman serum that we make in
the laboratory, and it consists of the formation of a precipitant or
junction of two layers if human blood is present.
Q. What is the njattire of the serum?
A. An anti-human serum by injecting human blood in rabbits,
and. then extracting the blood of the rabbit, it having set up a-Q. Is that regarded as a test?
A. Yes, sir, to all the domestic animals and wild animals indigenous to the United States, and the serum is not used unless all
those tests ar~ negative.
Q. How many tests do you think you have made at the
FBI?
page 224 f A. 2500 to 3000.
Q. Did you ever have any of them kick back on
you, or know they were wrong?
A. No,, sir. If there is any doubt in my mind no report is made.
Q. ln such instances, if there is some doubt in your mind, in
making your report, you so state?
A. . Yles, sir.
Q. As to certain articles sent you, did you find any blood on the
brown pair of shoes here?
A. No, sir.
Q. Did you find any blood on the green dress?
A. No, sir.
Q. Did you find any blood on the red apron?
A. No blood on the red apron.
Q. There was no blood. on these ~ree articles?
A. No, sir.
A.

Q·.
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(It was agreed by counsel that these articles were to be laid
aside and not filed as exhibits)
Q. Did you find any blood on this undershirt here?
A. Human blood on the undershirt.
Q. We wish to file this undershirt and have marked it Commonwealth's exhibit No. 10.
Q. Did you find any blood on the shorts.?
A. Human blood on the shorts.
W'e wish to file the shorts and have marked them Commonwealth's Exhibit No. 11.
Q. Is this under shirt in approximately the same condition it
was when handed to you?
·
A. Yes, sir.
, page 225 ~ Q. Did you find it necessary to cut a piece of cloth
off the undershirt to make your examination?
J\. No, sir, there was a sufficient amount of blood on that specimen to be scraped off.
Q. Are these the shorts that weer brought to you?
A. Yes, sir.
Q. Did you find human blood on them?
A. Yes, sir, from a group A individual.
Q·. How about the undershirt?
A. Human blood from a group A individual.
Q. Is this the wash cloth that was brought to you?
A. Yes, sir.
Q. Did you find it necessary to take some of the cloth to make
an analysis?
A. Yes, sir, I took some from the clean area to use as a control
and some for the test.
Q. Is that where the piece was cut for the test ( indicating a
hole)?
A. That was for the control.
Q. Is this where you took a piece for the test (indicating) ?
A. Y jeS, sir.
Q. It appears to have holes all through it, was it in that condition when brought to you?
A.· Yes, sir.
Q. Did you find human blood on the wash cloth?
A. Human blood from a group A individual.
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Q. We wish to file the wash cloth and have marked it Conunonwealth's exhibit No. 11-A.
What :is this, Doctor ( exhibiting to witness a small
page 226 ~ envelope) ?
A. That was a sample of blood that was described
to me as having been taken from the floor of 60 Willow Street.
Q. When you opened the package it was just about full?·
A Yes, sir.
Q. Did you determine whether that was· human blood?
A. Yes, sir.
Q. What type?
A. From a group A. individual.
Q. We wish to file this sample of blood, and have marked it
Commonwealth's exhibit No. 12.
State to the Court and jury what this contains (handing witness
small enevelope) ?
A. A specimen of the human blood of Frank C. Smith.
Q. What type was it?
A. This was found to be human blood from a group A individual.
Q. We wish to file this specimen as an exhibit, and have marked it Commonwealth's exhibit No. 13.
Is this the hammer that was brought up there for examination?
A Yes, sir.
Q. Did you find any blood on that?
A. Yes, sir.
Q. Was it human blood?
A. Yes, sir.
Q. What type?
A. From a group A individual.
Q. Where was the blood on the hammer?
page 227 ~
A. Along on the side of the head and on the side
of the handle.
Q. Was it confined entirely to one side of the head and one
side of the handle?
A. Yes, sir.
Q. None found but on one side?
A That is right.
Q. We wish to file the hammer, and have marked it Commonwealth's exhibit No. 15.
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Describe what you mean by the term No. 1 examiner?
A. When cases. come to the laboratory they are assigned to a
specific person to more or.. less handle the de'tails of the examination. They are usually assigned to the person who has the majQrity
0£ the work to do in connection with it. Any. evidence handled by
other experts. in that case are turned over to that expert by the No.
1 expert and are returned to him, and in the majority of cases he
is given the results and makes the report.
Q. Were you the No. 1 expert in this case?
A. Yes, sir.
Q. Do you know whether the hammer showed any finge;r prints
on the hammer?
·
· A.· When the article was reported to me, it was stated there
were no finger prints of any finger or palm prints were found on it.
Q. Will you please state whether or not the palm will make a
print?
A. Yes, sir.
Q. This print is not as easily identified as a finger
print?
page 228 ~
A. That is correct.
Q. But it should leave a print there?
A. Yes, sir.
Q. Does it leave it in the same manner?
A. Yes, sir, ridges similar to those found in the finger print.
Q. What cause·s a finger print to be left on an article?
A. It is the result of oily matter in the skin which adhers to
any object the finger touches.
Q. Is that as true of the palm of the hand as the fingers ?
A. Yes, sir, any part of the body, only no ridges there.
Q. If palm print were on the ·hammer could you have ascer..
tained if any were there?
A. Yes, sir.

MR. MESSICK:
We object to this evidence; this witness did not examine. the
hammer for prints; he only knows what some one else said.
MR. SPENCER:
.
Q. . This matter of typing the blood, blood A, etc., what system.
is that?
A. That is known as the International System.
Q. Is that a comparatively new grouping system.
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It is a system _adopted almost universally,. because of confusion resulting from the old groupings. There were two
page 229 ~ systems, the Morse system, which used numb~rs to indicate the groups and the Jansky system, which also used
nwnbers to represent the groups, and the numbers were not distinct in the two systems.
Q. How did the Morse system run?_
A. Corresponding to the Universal group 0, the Morse system
would have the number 4.
Q. Let us take the international groups, which are the 4 groupings?
A. 0, A, B, and AB.
Q. Why so grouped?
A. There are two factors in the blood, distinguished simply as
the A and B factors, both of which can be found in an individual
or one of which may be found, or two of which may be found, or
none of which may be found.
Q. What about the frequency in the human race with which
·
these groupings appear relatively to have?
A. Approximately 43 per cent are 0; 42 per cent are A; around
· 12 per cent are B; and 3 per cent are AB.
Q. They are actually grouped in the designated manner, according to the frequency with which they occur?
A. That is correct.
Q. All these exhibits which had human blood are, Group A,
which is the secone most frequent type, 42 per cent?
A. That is correct.
Q. Are these the articles ref erred to ( exhibiting contents of
another~)?
A. Yes, sir.
Q. On what day brought to you?
A. On the 3rd of March, 1945.
Q. By whom were they brought to you?
page 230 ~
A. By Dr. Hill.
Q. Did you find any blood on the black jack?
A. No, sir.
We wish to fil~ the black jack as Commonwealth's ~ibit No. 14.
Did you find any blood on these gloves?
A. I found some on the left glove and none on the right.
Q. What kind of blood was that?
A.
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A. Human blood.
Q. Of what type?
A. There was not enough there to group it.
Q. That blood was insufficient for grouping?
A. . Insufficient quantity for grouping.
Q. We wish to file the gloves, and have marked them Conunonwealth' s exhibit No. 15-A.
This towel has blood on it?
A: Y~s, sir.
Q. What kind of blood?
A. Human blood. ·
Q. What type?
A. Group A.
.
Q. We wish to file this towel, and have marked it Commonwealth's Exhibit No. 16.
Q. Here is another towel : Did you examine this for blood?
A. Y'es, sir.
·
Q. Did you find any on it?
A. Yes, sir.
Q. What kind of blood?
page 231 ~
A. Human blood.
Q. What type?
A. From a group A individual.
Q. We wish to file this tqwel, and have marked it Common. wealth's exhibit No. 17.
Here is a third towel with a red stripe, did you examine that?
A. Yes, sir.
Q. It has a rather inconsiderable quantity?
A. Not a great amount, but enough for typing purposes.
Q. What kind of blood?
A. Human blood.
Q. Whattype?
A. Type A, individual.
Q. We wish to file this towel, and have marked it Commonwealth's Exhibit No. 18.
This handkerchief you examined for blood?
A. Yes, sir.
1
Q. Was there any on it?
A. Yes, sir.
Q. · What type?
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A .It could not be grouped ; it was a sufficient amount for the
controls were all right, but the results were not consistent.
Q. We wish to file this towel, and have marked it Commonwealth's exhbit No. 19.
This coat, did you find blood on it?
.
A. On the inside right cuff of the sleeve, and at a
page 232 ~. point under the lapel of the coat, on the right hand side,
more or less down the front, but I checked with it under the lapel.
Q. Was that human blood?
A. Y'es, sir.
Q. What type?
A. From a group A. individual.
Q. I wish to file this coat, and have marked it Commonwealth's
c:chibit No. 20.
Did you find any blood on this tie?
A. Yes, sir.
Q. Did you cut the holes out of the tie?
A. Yes, sir, I cut some of the holes where the blood was found,
and some for control purposes.
Q. "vVas it human blood?
A. Yes, sir.
Q. What type?
A. There again I was not able to come to any definite conclusion.
Q. Was that inconsistent again?
A. Yes, sir, some inconsistencies in the result.
Q. · So you do not undertake to say what type that was?
A. No, sir, I would not say.
Q. We wish to file the tie, and have marked it Commonwealth's
exhibit No. 21.
Were there also examined under your supervision two window
shades, supposed to be- takeR from the basement of No. 60 Willow
Street?
A They are wrapped and lying 011 the floor right there ( indicating package) .
page 233 ~
Q. Vv ere there any finger prints on them?
A. I do not ;ecall.
Q. You did not examined these shades for blood?
A. There was no blood 011 them.
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Q. I wish you would take them and examine them?
A. ( Witness takes the shades and looks them over)
Q. wm you take this package and examined it.
A. This is a can of Dutch Cleanser that was also submitted.
Q. Did you find any blood on the Dutch Cleanser?
A. No, sir.
Q. Did you examine the shades expressly looking for blood?
A. No, sir. The request as it came to the Bureau was for a
finger print examination on the can and on the shades. I gave them
a cursory examination.
Q. Did you find any blood on them?
A. No evidence of blood there that I thought of sufficient value
to worry about.
Q. You saw no stains that indicated it might be blood?
A. No, sir.
Q. We wish to file these articles and have marked the can of
Dutch Cleanser as Commonw.ealth's Exhibit No. 22, and the window shades Commonwealth's Exhibit Nos. 23 and 24 respectively.

CROSS EXAMINATION·
BY MR. MESSICK:
Q. On the handkerchief you also found a discharge from the
human nose?·
A. Some material on there that ~ppears to be that.
Q. 42% of people have group A blood?
page 234 ~
A. Yes, sir.
Q. Pretty· close to one-half are of ·groupe A blood?
A. Yles, sir.
Q. 85 % of the people of the world would .either have group A
or group O?
A. Yies, sir, that is right
Witness leaves the stand.

HOMER HUMPHREYS, a witness of lawful age, called on
behalf of the Commonwealth, after being duly sworn, testified as
follows:
DIRECT EXAMINATION
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BY MR. HOOVER;
Q. What is your name?
A. Homer Hwnphreys.
Q. Where do you live?
A. 48 East Market.
Q. What do you dot
A. I paint for the city.
Q. · Lines on the streets ?
A. Yes, sir.
Q. Do you know Ralph H. Gamer?
A. Yes, sir.
.
Q. Did you see him on the morning of February 21st?
A. Yes, sir.
· Q. At what time?
A. SomewhereJ between 9 :00 and 10 :00.
Q. Where did you see him?
A. Where you go up the· steps at K.lingstein's respage 235 ~
taurant. .
. Q. You mean Friddle's restaurant?
A. Yes, sir.
Q. The entrance you have described, I beli~ve, is at the south
end of the restaurant, where you go upstairs to Mr. Klingstein's
office? ·
A. Yes, sir.
Q. Where were you when you saw him there?
A. Coming S9Uth on Main; he was standing there facing north
towards me.
Q:. How were you travelling?
A. Walking south on Main Str,~et.
Q. On which side?
A. East.
Q. The same side as the restaurant and the same side Mr. Gar·
ner was on, walking south?
A. Yes, sir.
Q Mr. Garner was at the entrance to Mr. Klingstein's office,
what direction was he facing in when you saw him?
A. North.
Q. Then he was facing you?
A. Yes, sir.
1
•
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Q. Did you 11Jake any observation of his person that morning
that were. anything unusual?
A. Yes, sir, I noticed him as I was coming down the street,
something wrong with this left eye here, swollen badly, and I was
just wondering who could give the fellow a black eye.
page 236 f MR. MESSICK:
We object to this witness saying what he was wondering.
THE COURT1:
The objection is overruled.
MR. MESSICK:
Defendant, by counsel, excepts to the ruling of the Court.
MR. HOOVER:
Q. How far were you from Mr. · Garner at the time you observed there was something wrong with his left eye?
A. Approximately 30 feet, 25 or 30 feet probably.
Q. Did you see it when you got up closer to him?
A. I seen it when I got up pretty close.
Q. Is there any question about his having a swollen left ey~
that morning?
A. Not to my mind.
Q. Indicate where the swelling was?
A. Around in here and coming around in here, swollen up very
badly (indicating).
Q. Did you at any time after that observe that same situation?
A. It was ·quite 'a whil~ after that before I seen him again. .:_
Q. When you did next see him was the injury there stjll observable?
A. I did not get close enough to notice it.

page 237 ~

CROSS EXAMINATION

BY1 MR. MESSICKi:
Q. Did he have a black eye?
A. I clon't. know whether a black eye or not; it was swollen
badly.
.Q. If swollen it would have turned out to be a black eye?
A. I suppose it does.
Q. When an eye has been struck do you know how long it takes
to turn black after it has been struck?
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A. I don't know.
Q. It was right cold that morning?
A. Probably could have been.
Q. Was this man's face red?
A. · It was swollen; I don't know whether red or white or not.

I was watching the eye.
Q. If you were watching the eye, you were bound to ·see the
whole face?
A. I don't know whether I could or not.
Q'. If you were watching the eye, you were bound to see the
whole face?
A. I don't know.
Q. Do you mean to say you' were 25 or 30 feet away from the
man and could not see his face?
A. I was gomg towards him and seeing the eye.
Q. Did you or not see his face?
A. I suppose I seen his face; I seen the eye ;
Q. Was his face .red or not?
A. Just like the same as I always seen him.
· Q. Was it red or not, you can answer yes or no?
page 238 ~
A. It was natural; I don't know whether you would
call it red or not.
Q. I am asking you to tell the jury?.
A. I know it was natural.
Q. \Vas it -red or not?
A. What do you mean by that, by red?
Q. You know the color of red?
A. Yes, sir.
Q. You know on a cold morning people facing the north, their
faces tum a little red, don't you?
A. He was the same that I seen him before, except the swollen
eye ; I did not observe anything different.
Q. Where was he going?
A. He was not going; he was standing.
Q. Standing right on the public street of the city of Harrison~
burg, at 9 :30 in the morning?
·
A. I said about 9 :00 or 9 :30.
Q. That was within a stone's throw of the Court House?
A. If you are going there.
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Q. How far is it, for the purposes of the record, from the Court
House?.
A. · I don't know; I never measured it.
Q. Can't you give us some estimate?
A. · Maybe 200 feet.
Q. That was right in. the heart of the business section of the
town of Harrisonburg, was it not?
A. Yes, sir.
Q. On the Ma"in Street of the town?
A. Yes, sir.
Witness leaves the stand.

page 239

r

RAY/MOND TYS[NGER, a witness of lawful age,
called on behalf of the Commonwealth, after being duly
sworn, testified as follows :

DIRECT EXAMINATION
BY MR. HOOVER:
Q. Where do you live?
A. 453 West Market St.
Q. What do you do?
A. Mechanic for the Rqckingham Motor Co.
Q. How long have you worked at the Rockingham Motor Co.
A. 5 years two years ago and back two years this last time;
I was away a year.
Q. Were you a fellow employee with Frank C. Smith prior to
his death?
A. Yes, sir.
Q. How long did you work along side him?
A. I don't know how long it was after he come back from the
service; I worked with him 5 years before.
Q. He did work at the same place you worked all the time you.
worked there until he wen:t into the service and when he returned
from the service he returned to his old employment there, didn't
he?
·
A Yes, sir. He was assistant shop foreman.
Q. Were you there on the evening of February 20th?
A. Yes, sir.
Q. When did you see him?
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A. He worked right close to me all the afternoon and rode home
with me in the car.
. Q. What time did you leave the Rockingham M.otor
Co.?
page 240 ~
A. A few minutes after 6 :00.
Q. What route did yqu take when you went home?
A. We went down to the comer of· West Market, turned right
and went west and went to the comer of Shenandoah Avenue and
West Market and he got out there.
Q. Why did he got out there?
A. He had rode out wi.tb m.e several times and he always got
out that way.
Q. Every time you would let him out at the junction of West
Market and Shenandoah Avenue?
A. Yes, sir.
Q. What course would he take to go home?
A. North on Shenandoah Avenue.
Q. Do you know how he then got to his home?
A. I let him out one evening and he got out at Mrs. Sullivan's
house and went down to his house.
Q. Miss Pauline· Sullivan's house is right back of° the Smith
house and he took a short cut and went in by the Sullivan house?
A. Yes, sir.
Q. Did you see him any more· that evening?
A. No, sir.
Q. Do you recall how Frank Smith was dressed that evening?
A. When I took him home a blue sweater and dress shirt and a
brown overcoat and a Hght pair of pants, and a pair of brown
slippers.
Q. What sqrt of trousers, did you say?
A. They was light as well as I can remember?
Q. IDid he seem to be feeling all right that evening?
A. Just like always to me; talked to me about a Job
. page 241 ~
for me to work on; promised this job for me to do on a
frame; and talked to me about that job before he got out of the car.
Q; YOU saw no 'difference in him that evening than usual?
A. No, sir.
CROSS EXAM.INATION

9
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BY MR. MESSICK:
Q. Do you know on what date Frank C. Smith came back to
work at the garage?
A. No, sir, I don't.
Q. Could you find that out for us and let us know?
A. I can call the office and let you know.
Q. Would you be good enough to get it for us?
A. Yes, sir.
Q. On whose automoble was. he gong to work the next day?
A. No, sir, I don't know, a fellow from out of town as well as
I can remember, it was an Oldsmobile.
Q. A man from Alexandria?
A. He was away from here; ·I would not say positively; he
talked to him like he was one of his friends and he wanted me to
do the work on it.
·
Q. Did Frank say anything to you about going to Dr. Yancey?
A. No, sir.
Q. Was he out of the shop any that day?
A. Not that I know of.
page 242 ~

REDIRECT EXAMINATION

BY1 MR. HOOVER:
QI. Have you been in Frank Smith's house since the occurrence
there on February 20th?
A. Yes, sir.
Q. Whose company were you in?
A. Mr. Kiser's state police, chief K(eane, and, I think, one or
two of the other cops, and, I think, a FBI man there; I don't know
who he was.
.
Q,. Did you look over the clothing in the house to see whether
or not the clothes that Frank Smith was wearing that evening were
in the house?
·
A. 1 seen his hat, an overcoat, sweater, and slippers, that is all
I seen; I did not recogni~e the pants; it was some pants there, but I
did not recognize them; didn't look like the ones he was wearing.
Q. Where did you see the trousers?
A. One hanging on the door.
Q. Which door?
A. The door that went up into the attic.
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Q. Were they the only ones you examined?
A. I seen some others, but they were dress.
Q. Did _you see a pair of trousers on the inside of the bath
room?
A. I don't recall whether I did or not.
Q. Did you examine all the trousers that were there in the
house?
A. Yes, sir.
page 243 ~
Q Among all of these did you see the ones he was
wearing that afternoon?
.
A. I did not see any that I thought he had on that afternoon.
1
•

RECROSS EXAMINATION
BY MR. MESSICK:·
Qi. Can you now state the date on which Frank Smith went
back to work at the garage?
A. T4e 15th day of January, 1945.

RE-DIRECT EXAMINATION
BY MR. HOOVER:
Q. After the death of Frank Smith did you look at the rope
with which he was said to be hung or hung himself?
A. Yes, sir.
Q. Was it brought to the Rockingham Motor. Co. ?
A. Yes, sir.
Q. Could you find any rope like that?
A. No, si~.
Q. Have you ever seen any rope like that in the garage?
A. No, sir.
Q. Have you ever seen any rope like that in Frank Smith's car?
A. No, sir.
Q. These pants, we are not clear as to whether hanging on the
back of the bath room door or back of the stairs going to the attic?
A. I do not remember seeing any on the bath room
· door.
page 244 ~ Q. The pants appeared to be lighter or darker?
A. Darker.
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Q.
A.

Than the pants he wore when you let him out of the car?
Yes, sir.

RE-CROSS EXAMINATION
BY MR MESSICK:
Q. You did not pay any particular attention to the pants he
was wearing?
A. Only thing, when he got in the door, his coat came open and
I saw he had on a light pair of pants.
Witness leaves the stand.
GUY ROGERS, a witness of lawful age, ~led on behalf of the
Commonwealth, after being duly sworn, testified as follows :
DIRiECT EXAMINATION
BY MR. HOOVER:
Q. You are an officer of the Harrisonburg city police force?
A. Yes, sir.
Q. How long have you been on the force?
A 2 years.
·
Q. I believe you are one of the first officers who arrived at 60
Willow Street on the night of February 20th?
A. Yes, sir.
Q. I. think .your fellow officers have detailed here pretty well
what was found there that night and what went on
page 245 ~ there that night : What I am interested in asking you
is whether or not you had seen Frank Smith that evening before the call was. received from out there?
A. Yes, sir.
·
Q. You knew Frank Smith?
A. Yes, sir.
Q. How long have you known him?
A. 5 or 6 years.
Q. How ·well did you know him?
A I just knew him becausd he worked at the Rockingham
Motor Company, and he did the work on- my trucks before I came
to the police force.
Q. When you were in private business?
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A. Yes, sir.
Q; When did you ~ee him that evening?
A.· When the fire was just about broke up, not much remain~
ing.
Q. What fire?
A. On West Market, at the preacher's home.
Q. In which block on West Market St. ?
A. The 200 block.
Q. Is that the block immediately beyond High Street and the
United Brethren. Church?
Q. On which side?
A. On the right going west.
Q. How did you happen to be at the scene of that fire)
A. I was. there directing traffic if it had to. be done.
Q. Had a call come to the police station?
A. No, sir, I heard the whistle.
Q. When was it you saw Frank Smith?
page 246~
A. I just don't know the exact time; I figure about
15 or 20 minutes after 7 :00.
Q. Where see him?
A. On West Market.
Q. Was he standing or riding or walking?
A. He was walking west on the right hand side of West Market.
Q. On the north side walk of West Market. St.?
A. Yes, sir.
Q. Did you talk to him?
A. Yes, sir.
Q. Are you sure that the person you are referring to was
Frank C. Smith?
A. Yes, sir.
Q. Is there any question in your mind?
A. No, sir.
Q. What did you talk to him about?
A. He said : "Is the fire going to amount to anything?" I said:
"No, it is mostly smoke." He stood there a few minutes and walked
on west.
Q. Do you recall how he was dressed?
A. He had a grey suit on.
Q. Do you recall whether or not he was wearing an overcoat?
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A. No, sir, he was not wearing no overcoat.
Q. How do you arrive at that time : You estimated it to be
7 :15 or 7 :20? Do you have anything to tie to on that?
·
A. No, I went back to the office then and it was around 7 :30
when I went in there.
Q. You mean police headquarters?
page 247 ~
A. Y'es, sir.
Q. Were you there long after Frank Smith asked you about
the fire?
A. No, sir, I was not there so long; one of the fire trucks was
leaving.
Q. At the time he spoke to you?
A. No, sir, directly afterwards when I left.
Q. Was that the only conversation that passed between you?
A. Yes, sir.
Q. Did you see anything unusual about his appearance or demeanor or conduct?
A. No, sir, just like always to me.
CROSS EXAMINATION

MR. MESSICK:
Q.
A.
Q.
was?
A.
Q.
A.·
Q.
A.
Q.
A.

.You knew where Frank Smith lived?
Yes, sir.
How far was his house from the parsonage where the fire
About 3 blocks or a little more, I think.
Did you see him walking on West Market?
Yes, sir.
And the fire occurred on Gray (Green) St.?
No, sir.
Where was the fire?
On West Market.
REDIRECT EXAMINATION

BY MR. HOOVER:
Q. It was the Brethren parsonage?
A. Yes, sir.
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Q.
A.

Occupied by Rev. Earl M. Bowman?
I don't know about that.
Witness leaves the stand.

M. W. ESTEP, a witness of lawful age, called on behalf of the
Commonwealth, after being duly sworn, testified as follows :

DIRECT EXAMINATION
BY MR. HOOVER:
Q. Where do you live?
A. 430 West Market.
Q. What is your occupation?
A. I work for the Shenandoah Equipment Co.
Q. Did you know Frank C. Smith?
A. Yes, sir.
Q. Did you see him on the evening of February 20th?
A. Yes, sir.
·
Q. When did you see him that evening?
A. I seen him-I just don't know what time it was-a fire at
Reverend Bowman's place, and I walked down there and I seen
him standing on the side walk; I had eaten supper; I would say it
was 7 :00, or about that.
·
Q. The fire was at the Reverend Bowman's place, which was
located at what point?
A. In the 300 block of West Market.
page 249 ~
Q. That is the first or second block after you cross
High Street?
A. In the first block.
Q. He was standing there when you saw him?
A. Yes, sir.
. Q. Did you , see officer Rogers there directing traffic at that
time?
A. Yes, sir.
Q. Was he anywhere near officer Rogers?
A. Officer Rogers was out in the street and he was standing
over at the side walk.
Q. Did you talk! to Mr. Smith?
A. No, sir.
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Q.
A.

Do you know it was he?
Yes, sir, I do.
NO CROSS EXAMINATION
Witness leav.es the. stand

OMER RUDDLE, a witness of lawful age, called on behalf of
the· Commonwealth, after being duly sworn, testified as follows:
DIRECT EXAMINATION

BY' MR HOOVER:
How old are you?
23.
Where do you live?
411 Colicelo St.
Q. What do you work at?
page 250 ~
A. Poultry business.
Q. How long have you lived in Harrisonburg?
A._ 3 years.
Q. Were you acquainted with Frank C. Smith?
A. I knew him from the Rockingham Motor Co. ; I took cars
in there to ha.ve work done on them while he was foreman.
·
Q. That was back in the period before he went into the army?
A. Yes, sir.
Q. Had you seen him since his return?
A. Saw him at the garage.
Q. Did you see him on the afternoon, or· evening·, of FebruarJ
20th?
A. Yes, sir.
Q. Where did you see him?
A. Seen him that evening at the fire at the Brethren parsonage.
Q. That is in the first block! beyond High Street, on West
Market?
·A. Yes, sir~
Q. How did you happen to be there?
A. I answered the fire alarm, I belong to the· fire company.
Q. Did you see officer Rogers there directing tvaffic?
A. Yes, sir.
Q.
A.
Q.
A.
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Q. Where was Frank Smith when .you saw him that evening
at or near the fire.
A. Talking to Mr. Rogers either on the side walk or next to the
side walk.
Q. Was he moving.?
page 2~ l } A. No, sir, standing still.
Q. Did you talk to him?
A. No, sir.
Q. Did he speak to you?
A. I don't recall whether he did or not.
Q. As near as you can tell us what time .it was?
A. Approximately 7 :30.
.
Q. Had you helped to fight the fire?
.
A. I was in where the rest of them helped; not much of a
fire and did not have much to do.
Q. It was inside the building down in the. basement?
A. Yes, sir, underneath the chimney.
Q. The last you saw of him, he was still standing there?
A. Yes, sir, standing talking to Mr. Rogers when I left.

NO CROSS EXAMINAlJON
Witness leaves the stand.
MRS. MARVIN PHILLIPS, a witness of lawful age, called
on behalf of the Commonwealth, after being duly sworn, testified
as follows:

DIRECT EXAMINATION
BY MR. HOOVER:
Q. Where do you live?
A. 77 North Willow St.
Q. Where is that with reference to the home of the late Frank
C. Smith?
A. It is -diagonally across the street.
Q. The Smith home is on the east side of Willow Street and
your home is on the west side?
A. That is right.
page 252 ~
Q. Do you mean diagonally towards the south or
the north?
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A. Toward the north.
Who lives next to you on your right?
Mrs. Bennie Strickler.
Is that directly across the street from the Smith home?
Not exactly opposite, slightly north too.
Q. Were you at home on the night of February 20th?
A. Until 5 minutes to 9 :00.
Q. Where did you go at 5 minutes to 9 :00?
A. To my neighbor's house, Mrs. Strickler's.
Q. The lady who lives in the. next house to your right?
A. That is right.
Q. Did you go into her home?
A. For just a few minutes.
Q. After you went into her home, where did you go?
A. We came out of her house together and went down the street
to call at one of the neighbor's houses.
Q. Down to Mr. Virgil Davis's house, you went to call?
A . . Yes, sir.
Q. I believe Bobbie Davis had died that day?
A. Yes, sir.
Q. You two neighbors were going down to pay your respects?
A. Yes, sir.
Q. Was Mrs. Strickler with you when you left your home to
go to her house?
A. ·she came to my house and asked me to go with her to the
Davis home.
Q. She is a mute lady that does not hear or talk?
A. Yles, sir.
page 253 ~
Q. You left your house together and went over to
her house?
A. Yes, sir, she went in and I went in with her for just a few
minutes .while she got her coat.
Q. When she got ready did you come out of the house ahead
of her?
A. Y1es, sir, I came out on the porch and waited a minute or
two for her.
Q. She joined you?
. A. Yes, sir.
.Q. Did you see any one across the street at the Smith home at
that time?
Q.
A.
Q.
A.
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A.

I saw three people come out of the Smith house.·.. ·

Q. Do you lmow who these people were?
A.
Q.
A.
Q.
A.
Q.

I only lmew one of them.
Who was that?
Mrs. Grace Smith.
Were the other two people male or female?
A man and a woman.
You did not know them?
A. No, sir.
Q. Was there a machine there at the Smith home?
A. A car sitting out in front of the Smith house.
Q. Did you see them come out of the house and come on down
the walk, all three of them? They were leaving the house?
A. Yes, sir.
Q. You did not know them?
A. No, sir.
Q. \Vas there a machine there at the Smith house?
A. The car was sitting out in front of the Smith
page 254 ~
house.
Q. Were they leaving leisurely, or just what was their manner?·
A. Very leisurely.
Q. Were there any machines operating on the street at that·
time?
A. Not that I recall.
Q. Did Mrs. Smith come out to the car with the company?
A. She came down in the driveway, the little cement walk, came
down to the driveway with them.
Q. You mean all the way to the end of the driveway?
A. No, just to the end of the walk.
Q. The company, what did they do?
A. They got in the car.
Q. Did you see the car leave?
A. Yes, sir.
Q. Did you see any machine there drive :n the Smith driveway
at that time?
A. I saw Reverend Derrick drive his car into the Smith driveway and back into his driveway.
Q. Where does he live with reference to the Smith home?
A. 3 houses from my house.
Q. On th~ same side and further south on the street fr~m you?
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A.

Yes, :sir.

Q. · The Reverend~rrick's car pulled into the Smith driveway
and what did it do th ? .
.
.
A. He backed into his driveway, which is directly across.
Q. W
was that• with reference to the time they
· page 255 ~ were com.i down from the house?
A. Th t was before their car had pulled away.
Q. Were · the light of tlie Derrick car shining?
A. Yes, sir.
Q. Were the light on the people coming out of the house?
A. Definitely.
Q. Was that the ay you recognized Mrs. Smith?
A. Yes, sir..
·
Q. That car, afte heading into the Smith driveway, backed
across the street into e driveway of the Reverend Derrick's home?
A. I think his dri way is right straight across from the Smith
driveQ. Whether or no it was directly across, the car did back into
the Reverend Derrick' driveway: Did you observe who the driver
was?
A. I did not pay ny attention, but I believe it was Reverend
Derrick.
Q. He moved out of the state of Virginia shortly after that?
A. That is right; e is living in Tennessee.
Q. Did you hear ny conversation between those people that
evening?
A. They were tal ing but I could not hear any of it.
Q. Talking in wh kind of tone, loud or subdued? Or ordinary.
tones?
A.' Unusually lou .
Q. But you paid o attention to what they were saying, and
know nothing of wha they said : Is that correct?
A. That is correc .
·· :Q. Did they
go di'l'ectly to . the icar when they
left?
page 256 } A. Th re was a little dog and the man was after the
little dog: in the driveway. They had a little dog wjth
them and the man w after the little dog and he ,finally did get it.
Q. What did the oman do during that time?
A. She got in th
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Q. Did he catch the dog?
A. Yes, sir.
Q. What' did the man do after he got the dog?
A. He got in the car and I heard the motor start.
Q. Where had you gotten. at that time?
A. All this happened while we waited for th!! Derrick car to
back into the driveway, and all this took place while I was waiting
there.
Q. You were almost directly across the street when it did happen?
A. That is. right.
Q. After this that you have related, what did you do?
A. We went on down the street to the neighbor's home; That
is all I saw.

CROSS EXAMINATION

BY MR. MESSICK:
Q. As I understood
there was some one right in the com~
munity that had died?
. A. That is right.
Q. How many-doors was that from the Smith home?
A. It was on the opposite.side of the street-I don't know how
many doors-the second house from the end of Willow
page 257 ~ Street.
Q. How far would you say the Davis home was
from the Smith home?
·
A. I don't know.
Q. How many houses from it, would you say? .
A It was straight on down towards West Market and across
the street: How many houses down?
A. I would say 5 houses down.
Q. I believe those lots up there are aboµt 50 foot lots?
:.A. -Y~ sir.
Q. That would 'be 250 feet?
A. Yes, sir.
Q. Of course, with a death there in the community a lot of
other people, the same as you and the lady with you, were ,calling
to pay their respects at the Davis home?
A. A great deal of people on the street that evening.

you
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Q. And, as people ill do when a death in the family, they wil1
calt at the home of be avement: People were calling at the Davis
home?
A. Yes, sir.
Q. And there were a lot of people on the street?
A. Yes, sir.
A. As I understoo you to say the three people that come out
of the Smith home wal ed leisurely towards the car that was parked
there?
A. Yes, sir.
Q. There was a lit le dog there and the man tried to catch the
little dog and caught e little dog?
A. Y.e~ sir.
Q. Did he take the little dog in the car with him?
page 258 ~
A. y r sir.
.
Q. Whoever the 1ests at the Smith home were that night they
had come accompanie by a little dog?
.
A. I guess so.
Q. Because they t k the little dog away?
A. Yes, sir.
Q. You said they alked in rather loud voices : Is that correct ?
A. Yes, sir.
Q. Did they seem o be of a more or less cheerful disposition?
A. So far as I co Id tell they were.
Q. And by the use of loud voices they certainly were not trying
to conceal anything?
A. No, sir, they 'Tere laughing.
Q. And everybod seemed in sort of a cheerful mood?
A. That is right.
Q. You left your ome at 5 minutes to 9 :00?
A. Yes, sir.
Q. And you went to the home of Mrs. Strickler?
A. Yes, sir.
Q. And, of course I suppose you stayed a few minutes at Mrs.
Strickler's?
A. Just a few mi utes.
·
Q. Then you left the Strickler home and started to walk down
the street?
A. Yes, sir.
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That must have consumed in the neighborhood of another
few minutes?
page 259 ~
A. Yies, sir.
Q. At the time you saw this occurrence, the people
laughing and talking, it must have been in the neighborhood of
about 5 minutes after 9 :00?
A. I would say 9 :00.
Q. That is giving you 5 minutes to go from your home to the
Strickler home?
·
A. I am sure it was 9 :00.
Q. Then you went to the Davis home?
A. Yes, sir.
Q. And you ca.me back to your home?
A. I ca.me back to the Strickler home at 9 :30 ; I stopped there
on my way home.
Q. When you came back from the Davis home to the Strickler
home, you passed by the Smith home again?
A. Yes, sir.
Q. That is correct?
A. Yes, sir.
Witness leaves the stand.
Q.

P. M. McINT!{JRFF, a witness of lawful age, called on behalf
of the Commonwealth, after being duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. SPENCER:
Q. Your name is P. M. Mclnturff?
A. Yes, sir.
Q. Where do you work?
A. For the Mason and Dixon lines.
Q. That is a trucking line?
page 260 ~
A. Yes, sir.
Q. · You are in charge of maintenance of their equipment
'
through the Valley?
A. Yes, sir.
Q. Did you know Frank C. Smith?
A. I did know him?
. Q. How well did you know him?
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A.

Pretty well.

Q. You were frien s?
Yes, sir.
Q. How frequentl did you see him after he came back from
the army?
A. Sometimes I se him every day; sometimes not for 3 or 4
: I
days.
Q. Did he ever vis t you at your shop?
A. Yes, sir.
·
Q. Did you see hi until the time of his death, during intervals
-sometimes every da and sometimes three times a week until the
day of his death?
A. Yes, sir.
Q. Did you see hi on the day of his death?
A. No., sir.
Q. Did you see hi shortly before his death?
A. A day or two fore.
Q. Did you under ake to get him to fix one of your trucks?
A. Yes, sir.
Q. When was that.
A. A ut 12 :35 on the day of his death, I talked to
page 261 ~ him on the telephone; I was sick in bed.
. Q.
t sort of job was that?
· A. I tried to get h m to put a clutch on one of the trucks.
Q. How big a job would that have been·; how much in money
would that be worth?
A. From $14.00 t $16.00.
Q. Tell th~ court nd jury about that conversation on the tele,
phone relative to his pans for the night ,of February 20th?
MR. MESSICK:
'
The question is obj cted to; that is purely hearsay evidence.
THE COURT:
The objection is ov rruled.
MR. MESSICK1:
Defend.ant, ..by cou el, excepts to the ruling of the Court.
A. · I ·called the R ckingham Motor Company the second time
before I got hold of o e of the foremen, and I told him I was sick
in bed and the truck as down with the clutch out, and could he
put it in that aftemoo for me, and he said he could not, and they
were busy, and I ask him abo~ .putting it in that night. I said :
A.

I

'

Grace M. Smith v. Commonwealth of Virginia

251

P. M. Mcinturff
"You have been working right smart at night." He said: '"I am
sorry, I cannot do it tonight." I said: "What is the matter, Pork
Chops, you are not going to let me down?" He said: "I
page 262 ~ will have to this time; I am sorry, I just can't tonight; 1
will see you before long."
Q. That job would have paid $16.00?
A. We would have paid $20.00 to get it done.
Q. Did he tell you he had any other plans, or just he could not
do it that night?
A. I am sorry; I just can't do it tonight.
Qi. After he returned from the army did he discuss with you
the state of affairs between him and his wife?
MR. MESSICK:
We object to the question; it is purely hearsay eviden~e.
THE.COURT:
The objection is overruled.
MR. MESSICK:
We respectfully except to the ruling of the Court on the ground
that it is purely hearsay and inadmissible as evidence in this case.
MR. SPENCER:
Q. Did you, after Frank Smith came. back from the army, discuss with him the situation between him and his wife?
A. · He discussed it with m~.
Q. What did he tell you?
MR MESSICKJ:
We make the same objection . and exception and ask tbat it
apply to this entire line of testimony.
page 263}
A. He come out to see' me; I asked him if he was
going back to work for the Rockingham Motor Company, or what was he goit].g to do. He said he might~ that he was
thinking of going into business for himself but he was afraid. I
asked him what he was afraid of, there was plenty of work. He
said it was not that; that he w~ having family trouble and if it
got out, it would do him no good in business.
Q. Have you anything else· to say about that?
A. I cannot recall anything he said. We first talked about one
thing and another; talked about something in the shop three or
four years ago, and I don't believe anything else.
Q. Did he say anything to indicate that he knew or suspected
that his wife was untrue to him?
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MRI. MESSICK:
We object to the qu stion as leading and insulting and suggestive,
and hearsay.
THE COURT:
It is leading.
MR. S!PENCER:
Q. Did Frank Sm th tell you at any time, or make any state·
ment to you relating t his wife's relations with any other malli be·
side himself?
MR. MESSI(:ro:
We ma the same objection as to the former question
page 264 THE CO R11:
The ob ection is overruled.
MR. MESSICK:
Defendant, by coun el, excepts to the ruling of the Court, on the
grounds that the qu tion is leading, hearsay, insulting and sug·
gestive.
A. Yes, he did.
MR. SlPENCER:
Q. What was it?
A. He said that ire was .some one else seeing her and he was
going to catch the so of a bitch who was coming there.
Q'. These are as ear as you can recall his exact words?
A. As near as I
tell you.
·
Q. He said some~ ne else was seeing her and he was going to
catch the son-of a bit h if he could do it?
A. Yes, sir.
Q. How long w that before he died?
A. Before he we t to work at the Riockingham Motor Company, and after he wt discharged.
·
· Q. Did you conti ue to see him after that?
A. Yles, sir, seen 'm every day or two sometimes.
Q. Did he appear: to you to be natural. and normal?
A. Yes, sir, exce t one evening he was out there and he kept
prancing around ther and I asked him what was the matter and he
said he was worried.
Q. Di he say what he was worrying about?
page 265 rMR. MES ITCK:
We ma e the same objection.

r
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THE COURT:
The objection is overruled.
MR. MESSICK:
Defendant, by counsel, excepts to the Court's ruling, on the
grounds heretofore stated.
A. Not exactly, no, sir. He said he had enough to worry anybody to death.
BY MR. SPENCER:
Q. Was Frank Smith home on a vacation or leave before he
was discharged in 1944?
A. Yes, sir.
Q. What time was that?
A. Some time in the fall of 1944, I think
Qi. Did he, *1t that time, make any request of you to keep an
eye on his wife?
MR MESSICK!:
The questioh is objectecj to.
THE COURT:
The objection is sustained.
MR. SPENCER:
Qi. Did you on any occasion after that see this woman meet
Ralph Gamer anywhere in the city of Harrisonburg?
page 266 ~
A. I don't know whether it was a meeting actually
or what.
.
Q. Describe what you saw?
A. I was sitting on East Market Street when she came down
the steps from the place she works and he was standing on the side
walk; she went down East Market Street on the north side and
cut across and he went down on the south side.
Q. Which way did they go?
A. When they got to the corner I could not see.
Q·. Did they get up together?
A. No, sir, I did not see them together. I saw her cross the
street from the comer of the Rockingham National Bank to the
corner of the National Bank.
Q. Did they stop and talk to each other?
A. At the bank corner.
,
Q. When she came down the steps?
A. She simply spoke or nodded and she hardly stopped.
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EXAMINATION

BY MR. MESSICK:

Q.' I gather from our meeting with Frank Smith that he had
a worried and trouble mind, didn1t he?
A. The one time e was out there, he was worried, yes, sir.
Q. You and Fran Smith were close friends, weren't you?
A. Yes, sir.
Q. I will ask yo to tell this jury if you have not been convicted of larceny and sentenced to serve 8 months in jail?
A. Yes, sir.
·
itness leaves the stand)
paeg 267

~

GEOR E W. K!YL, a witness. of lawful age, called
of the Commonwealth, after being duly

on behal

ECT EXAMINATION
BY MR. HOOVER
Q. Please state y ur name?
A. George W. K I.

Q.

Where do you live?
In Washingto , D. C., 5906 13th St., N.W.
What is your occupation?
I am a special gent of the F.B.I. assigned to the examination
of documents.
Q. Where are yo headquarters?
A. In the FBI la ·oratory in Washington.
Q. How long ha e you been employed by the FBI?
A. Since March, 941.
Q. Have you du ·ng that period of employment directed your
attention pretty larg y to the matter of documents?
A. I am assigned to examining questioned documents.
Q. Yiou are parti ularly assigned to that particular work?
A. Yes; sir.
Q. What basic e ucational training have you had?
A. I received my BA from the Wayne State Teachers College,
Wayne, Nebraska, a d received my Master of Science degree fr.om
the University of O io.
A.
Q.
A.
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Q. Have you, in addition, to that general preparation done any
special work or had any special training?
·
A. Upon receiving my appointment in the FBI, I was assigned
to the examination of questioned documents, and I
page 268-269 ~attended lectures and conferences on document examination. I examined documents under qualified
document examiners, and devoted my time to the study of documents until the time I was deemed qualified to examine documents
on my own responsibility.
Q. Can give you give us an idea as to the number of documents
you have examined in your present employment?
A. I have examined thousands of documents involving thousands of cases in the FBI laboratory.
Q. I hand you a telephone book, issued by the Harrisonburg
Telephone Company, which I want to offer as Commonwealth's
exhibit No. 25, it being stipulated by counsel that this is the book
testified to by officer E. E. Kiser this morning as having been found
in the residence on Ointon Avenue, formerly occupied by Ralph H. ·
Garner, and found there after Mr. Gamer had vacated that property, and it was thereafter submitted to the FBI through William J.
Keane, Chief of Police of the City of Harrisonburg: Did you make
an examination of that book in your laboratory for: writing on the
first P,age inside the book?
A. Yes, sir, this telephone book came across my desk in the regular course of business in the latter part of June.
Q. It was brought there by Chief Keane?
A. Yes, sir.
Q. Did you upon receiving .that book make an examination of
the first sheet now appearing inside the cover?
A. Yes, sir~ I examined this first sheet, which is numbered page

3.
Q. It was obvious that the original first sheet withpage 270 ~ in the cover had been tom out?
A. Yes, sir.
Q. · On the page which is designated as page 3, but which is now
the first page inside the cover, did you find the imprint of any
writing?
A. As the result of my examination, I found some indented
writing at the top and about one-third of the way down, and I made
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an examination of t ,ese and as the result of the. examination I
developed two names and two n~mbers at the top of the page.
Q. Will you stat the name and numbers which you developed
at the top of the page rst.
A. The name wa Grace office and after this were the number
466,, then a dash an after the dash the number 629-W were developed.
Q. What imprint of writing did you find at the middle of the
page?
,
A. In the middle found the number 799-L and the next word
was not quite as clea . The first letter was a capital B and it appeared to be four oth r letters after. I was not quite sure what they
were; they looked Ii e the name might have been Butch.
Q•. Have you ma , e photographs of that page?
A. Yes, sir.
Qi. 1 believe you ave made 12 or 15?
A. I have 15 ph tographs showing this writing developed on
· them.
Q. I would like t offer one of these photographs in evidence,
which I ave marked Commonwealth's exhibit No. 26.
page 271 ~
What ere the numbers at the top of the page?
A. T e numbers were 466 and 629-W.
Q. Have you ex 'ned the telephone book to determine whose
telephone numbers t y are?
Q. I looked thro gh the telephone book at the time; I found
whose numbers they are, but it has been a long time and I cannot
remember exactly. I ound them at the time.
Q. Will you loo under the natne of Smith and see if you find
any of those numbe s, under Frank C. Smith?
A. Under Frank C. Smith, residence, 60 North Willow Street.
the number is given a 629-W.
Q. Is that the 1 t number listed at the top of the page in the
writing you have descated?
A. Yes, sir.
·
Q. Look for the number of Y'ancey and Weaver and tell the
jury what it is?
A. Yancey and
eaver, agents, 68 East Market Street, the
number is 466.
Q. Does that nu ber appear in the writing you have produced,
Grace office 466?
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A. Yes, sir.
Q. And then the residence number? .
A. The dash and then the other number.
Q. Are these 15 pictures all alike?
A. They were all made from the same negative.
Q. I believe upon coming here you also prepared a larger picture on which the writing comes out more clearly: Is that correct?
A .. I prepared an enlargement so I could display it to the
Court?
Q~ I offer this enlarged photograph in evidence, and
page 272 ~
have marked it Commonwealth's exhibit No. 27.
Will you demonstrate to the jury what you are talking about?
Is that an enlarged photograph of the top of the smaller picture?
A. This is a photograph enlarged approximately five times of
the top page of the telephone directory.
.
(Indicating to jury on the photograph) Up here you will note
the name GRiACE, as it appears on the smaller photograph; then
office, as it appears on the smaller photograph; here the numbers
each 466-629W.
Q. That part of it, I believe, appears less distinctly on the smal1
prints that ,you have handed to the jury?
A. They appear smaller but I believe they are just as distinct.
NO CROSS EXAMINAT ION
Witness leaves the stand.
1

At this point adjournament was taken until Thursday morning
at 9:30 A.M.
page 273 ~

THURSDAY, OCTOBER 18, 1945, Court convened at 9 :30 A.M.
H~ E. CATON, a witness of lawful age, called on behalf of the
Commonwealth, after being duly sworn, testified as follows :
DIRECT EXAMINATION

BY MR. SPENCER:
. Q. Please state your name, address and occupation? •
A: My names is Harvey E. Caton, my home address is Box
98, Springfield, Virginia, which is a suburban area of Washington,
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D. C. At present I
employed as a specialist in the FBI in Washington, finger printin · specialist.
Q. What are you · present duties?
A. They consist o the examination of various objects and docuitted to the Bureau in Washington for latent
impressions.
Q. How long ha you been so employed?
A. · For the past o years these have been my duties, employed
in a finger print capa ity for the last 10 years.
Q1• What is a lat t finger print impression?
A. T!he impressio of a ridged surface of the skin, .such as the
print of a finger, or the band or of the palm, which is left on an
object by the perspira ion exuding from the pores in the ridges, and
ate generally invisibl under ordinary conditions.
Q. When invisibl , can they be developed?
A. There are m anical and cheniical methods of developing
latent impressions. ·
Q. H w is it done?
.
page 274 ·~
A. M chanically, by the,application of various types
·of powd rs to the surface:; the p0wder adheres the
latent impression and makes it visible; and
moisture content of
chemically, there are several methods. The most common is treatment by a silver nitr te solution.
Q. I:low long af r a finger print is made is it recoverable?
A. In my experi nee I have seen impressions which have been
developed as long as one or two months after the alleged handling
of the evidence by th 'subject.
Q. Does that d
d upon the degree· of softness of the object
examined and upon hich the finger print has been left?
A. It depends on several factors : The amount of perspiration
in the individual's s n as to whether or not he will leave a latent
print and on the t ure of the object on which the finger Qr the
.
palm is placed.
Q. What, with r ference to the texture of the object, governs
in the visibility or lo gevity of the finger print?
A. In general, th object must not be too porous and the surface
must be fairly smoo , .
Q. It is not a fac that the harder the surface and the more nonporous, the greater 1 kelihood of finding a finger print there?
A. I would say t at is ordinarily so.

. I
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Q. Did you ever see these two window shades (handing witness Commonwealth's exhibit Nos. 23 · and 24) ?
A. Yes, sir, they are the window shades which I was
pag 27 5 ~ requested to examine for latent finger prints in connection with this case, evidence of which was submitted by
·
Chief W. J. Keane.
Q. Did you examine them for latent impressions?
A. Yes, sir.
·
Q. Did you examine them fairly closely?
A. Yes, sir.
Q. Did you find any finger prints on them?
A. No, sir.
Q. Did you ever see a finger print on a window shade?
A. I have never developed one on any type of cloth.
Q. That is cloth?
A. Yes, sir.
Q. During your examination did you see any evidence of blood
on them?
A. I am a finger print specialist but I did not see anything that
appeared to me to be blood.
Q. If you bad seen blood on them would you have pointed it
out to a technician who examined blood?
A. · Yies, sir, I would have pointed it.out to a laboratory techni•
I
cian.
Q. Have you ever seen this hammer before ( exhibiting Commonwealth's exhibit No. 15)?
.
A. This was 'the hammer which was also submitted to the FBI
laboratory 'for latent finger print examination by Chief Keane.
A. Yes, sir.
Q. Did you examine that hammer for latent finger prints?
A. Yes, sir.
Q. Did you find .any latent finger prints on the hammer?
pag 276 ~
A. No, sir.
Q. There were no prints of any kind on the ham
mer?
A. No, sir. I could not find any.
Q. I will ask you to ·open that package and examine it and see
if the contents were submitted to you in connection· with .this case
for -examination· of ~fi1'ger prints ?
1
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A. These are tw gin bottles which were also submitted for
latent finger print ex mination.
Q. Will you look at them and see if they bear the stamp of
the Virginia ABC B ard, and what store?
A. This one bear the stamp of ABC store February 20th?
Q. Does it give t e number of the store?
A. I cannot make out the number;. it appears to be 45.
The second bottle so bears the date of February 20th, but I am
unable to make out t e number· of the store.
Q~ I wish to ·file hese two bottles and have marked them r.espectively Commoriw · lth!s exhibits Nos. 28 and 29. Did you find
any latent finger prin s on the bottles?
A. Yes, sir, I exJined the bottles for latent finger prints and
found the total of 3 n one and 1 on the other bottle.
Q. Were you fun ished with finger prints of Ralph H. Garner,
Frank C. Smith and Mrs. Grace Smith?
A. ~s,. sir, finge prints cards bearing the names of Grace M.
Smith, Frank C. Smiih and Ralph H. Gamer for comparison purposes.
·
Q. What were yo r findings?
A. I compared t e latent impressions with the three sets of
finger pri~ts submitted, but I was unable to make any
page 277 ~ identifica~t~on. .
Q. W th what degree of certainty, if any, did your
examination show t t those finger prints were or were not' the
finger prints of those people?
MR MESSICK!:
The question is obj ded to; the witness has just said he was unable to make any id tification.
THE COURT:
The objection is su tained.
MR.. SPENCER:
I will withdraw th question.
Q. You were una le to make any identification?
A. Yes, sir.

C OSS EXAMINATION
BY MR. MESSICK
Q. Does not the FBI make scientific investigation of ashes
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taken from furnaces at various places?
A. I could not testify relative to any laboratory examination ; ]
am employed by the identification division.
Q. You know as a matter of your knowledge that they do?
A. -piat would be my opinion.
Q. They also investigate hair to determine from whose head it
came?
A. It is my opinion that they do.
Q. Do you know whether or not in .this case ashes were taken
from the furnace of the Smith home and submitted to the
FBI?
page 278 ~
A. I do not know.
Q. Do you knaw whether any samples of hair found
in the home were submitted for identification?
· A. No, sir.

REDIRiECT EXAMINATION
BY MR. SPENCER:
Q. In order to have an identification of hair you would have to
have hair found at the scene and hair from the head of the suspect?
A. I am not familiar at all \;\,rith any hair identification.
Q. In order to have an identification of the finger print you
have to have a finger print of the suspect?
A. Yes, sir.
Q. If you do not have any finger prints of the suspect, you
could not identify the latent prints?
A. Yes, sir.

RECROSS EXAMINATION
BY MR. MESISICK):
Q. Ytou had the finger prints of Ralph H. Garner?
A. Yes, sir, but portions of the prints were not entirely legible,
so the report stated latent impressionsMR. MESSICK:
I object to your stating what the report said.
MR SPENCER:
What were you going to say? The witness started to answer Mr.
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Messick's question an I think he is entitled to answer it in his own
way.
page 279 ~ MR. ME SICK:
I am as, ·ng him a simple question, if he had the finger prints of Ralph H Garner.
THE COURT:
·
He can answer the uestion in his own way.
MR. MESSICK:
We except to the C urt's ruling.
A. The set of fing r prints of Ralph H. Garner were not ent~rely legible, and so far as I could show the Garner prints were not
legible.
Q. They were tak by the police department and Chief Keane
brought them to you?
A. I believe they ere brought in by Dr. Hill.
Q. If the police epartment could take a man's finger prints,
they would very easil get a sample of his hair?
A. I ~ould not sa ; I am not a detective.
itness leaves the stand.

ICK I RECALLED:
R · IRECT EXAMINATION

BY. MR. SPENCER
Q. I believe you ere on the stand and were identified at that
time?
A. Yes, sir.
Q. Together with your qualifications in the field of chemistry?
.
A. Y , sir. .
page 279a ~ Q. Di you go out to No. 60 Willow Street and
·
. examine t e blooq stains in the li.ttle hallway leading
into the dining room, into the bed rooms at the end, and the bath ·
room in the middle?
A. I did.
Q. Did you take note of the remaining blood stains on the
base board?
'
A. Yes, sir.
Q. Did you obse e the quantity and the size of those blood
stains on the base ho rd?
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Yes, sir.
How many of them were there? I do not mean a ·count of
them, but in a general way?
.
A. I would say that they were scattered at a distance-some
there would be about 1 to every 2 or 3 inches, almost the entire
way around the base board.
Q. Did they extend all the way to the room that is. said to have
been occupied by Frank Smith?
A. I don't lmow which room that is.
Q. To the left as you enter the hallway?
A. Yes, sir.
Q. Did they extend all the way over to the other bed room?
A. Yes, sir.
Q. Were they of a uniform size or varying sizes?
A. They varied from a speck, about one-sixteenth's of an inch
across to three-sixteenth's of an inch across.
Q. Some were as large as three-sixteenth's of an inch?
A. Yes, sir.
page 279}4 ~ Q. Assuming those spots have been there for something like 8 months would they be smaller now?
A. There would be a tendency to decrease .in size.
Q. Would they be inclined to flex off?
A. Yes, sir.
·
Q. Did you also observe the location of the two pools of blood
in the hallway?

Q.

A: Yes, sir.
Q. Assuming that a person was standing, or slightly lea.ning
over, the blood was dropping from his head down to make those
pools, is it your opinion that the blood would have been flecked over
that wall to the extent that it was?
A. Blood is a little thicker in consistency than water. Water.
would probably fleck on that wall, in my opinion, to a distance of
1~ to two feet. The distance of some of these spots was greater
than that.
Q. How high up on the wall did they run?
A. The ones around the base board according to my opinion
would be about one foot to 14 or 15 inches above the floor level.
Q. They are considerably above the base board in some places?
A. Yes, sir.
Q. Iri your opinion the dropping of blood from a wound in
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the head of a man, tha man being 5 feet 6 0 inches tall, could not
have made those splas
there?
A. From my know :edge of the way of blood hemorrhages from
the body aid .the spots of blood, I would say, no.
page 280 ~
Q. Did you see· anything in the pool, at Mrs. Smith's
room, or t the right as you enter those pools, which
could be accounted at a satisfactory explanation· of the blood
splashed on the wall 1· e it was ?
A. When I exami~ d the spot nearest to the room on the right,
I noted a rel~tively srpall foot print, which gave the appearance
that some one had st~ped into the blood, just ordinary, and the
clotting had occurred i the manner in which it would occur if some
one had just stepped i it. Either above or below that foot print,
I could not determine, here was evidence of a larger foot print that
seemed to have been made by a forceful step at approximately the
same point. The reaso£ I say a forceful, when the blood clotted at
that spot, it clotted in much finer layer. It was almost possible to
see the color of the flo r through the stain. Such a mark would result in my opinion fr m a forceful step, moving the blood out to
the side at about the time that coagulation was occuring. If that
step was forceful enoth, it could account for a splashing of blood
for quite a distance. It is much like an automobile running through
a mud spot is capable f throwing mud at a distance from the tire.
Q. Would that be just a step?
A. More than jus a step, a running step or a stomp.
Q. In your opinio that would account for the splashing on the
wali?.
A. That could ace unt for it.
Q. You do not kn wit did?
page 281 ~
A. N , sir.
Q. It is ust a matter of your opinion?
A. Yes, sir.
Q. Mr. McCormi k, will you please state what the cohesion
qualities of blood are. How long it would stick to something?
A. Blood is the s e as approximately any other liquid as to
cohesion, or the quali y of sticking to other substances, depending
upon the other substa ce as well as the blood.
Q. I hand you a air of house slippers, Commonwealth's exhibit No. 3, please' ex mine the bottom of those shoes and 'the sub.

.

.
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stance remaining on them, bottoms up : Is that a fairly porous
surface?
A. I would say it is a little less than fairly porous; it would be,
in my opinion, more toward the water proof side, or liquid proof
side.
Q. It is a soft surface?
A. Yes, sir.
Q. If that shoe there had been set down in a puddle of blood
with sufficient force to have splattered the blood on the base board,
would blood have clung to the bottom of these shoes?
A. In all probability.
Q. If that person, wearing these shoes, had walked in the hallway and back into the kitchen, is it your opinion he would have
!pf t tracks in the kitchen?
A. I would say so;· I do not know as far as the kitchen is concerned. According to the arrangement of that house,
page 282.~ it might have reached that far. I trunk if both feet
were in water, or blood, or any liquid of that consistency, at least two steps from a puddle of that kind would result
in some kind of markings on the floor. In the case of water it
would evaporate, but, if blood, a coloring.
Q. You mean by that a foot print?
A. Yes, sir, or some kind of mark le£ t by the liquid.
Q. You think it would be possible in two steps that so much of
the blood would be gotten on the shoes it would leave a print?
MR. MESSICK: The question is objected to as leading.

MR. SPENCER:
.
. Q. Did you say he would only have made two foot prints?
A. If I remember correct I said there would be at least two
foot prints.
Q. And there might have been more?

MR. MESSICK!:
The question is objected to; counsel is leading the witness.

MR. SPENCER:
.
Q. Might there or might there not have been more?
MR. MESSICK:
page 283 ~

We object: Counsel is leading the witness.
Q. In your opinion, there likely would have been
more than two?
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MR. MESSICK:
We object; counsel s leading the witness.
THE COURT:
The objection is ov rruled.
MR. MESSICK:
Defendant, by coun el, excepts to the Court's ruling.
MR. SPENCER:
Just as a matter of pinion, would it be your opinion that there
would be more than t o?
A. 1. said there w. ld be at least two. Those marks may be
complete foot prints r fragmentary parts and under certain circumstances there wo d be a greater number. It would depend
upon the amount of lood present and the amount that actually
adhered to the shoes.
,
Q. My question w originally based on this: In your opinion,
would there have be more?
A. · I stated at the time that there would be 1110re than likely,
in my opinion.

BY MR. MESSJCK:
Q. In this photog aph that was introduced,-! ref er to Defend'ant' s exhibit 1io. B, here is the bath room door, don't you
see the bl ,od flecks all around the base board there?
page 284~.
A. ~ , sir.
Q. W re you informed that the legs of the deceased were flecked w th blood at the same approximate height as
the flecks on the base board?
A. I had heard at, yes, sir.
Q. How do you ccount for the splashes up on his legs?
A. 1 don't know.
L
Q. How could it et there any other way?
A I did not see e blood on the legs.
Q. They were flee exactly like those on the base board?
MR SPENCER:
',
The question is objected to; that is not the evidence. There is
no evidence that the lood flecks on the lower part of Frank
Smith's legs were an ing like the blood marks, on the picture.
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His question is predicated upon the assumption they were the
same.

MR. MESSICK}:
The testimony of the officers was that the legs were flecked up
his legs in exactly the same manner.
MR. SiPENCER:
Counsel is asking him .to predicate his opinion on a false assumption.
THE COURT:
I do not recall.
MR. MESSICK:
Officer ~eane said that the blood was flecked on his legs at approximately the same height.
. page 285 ~ MR. SPENCE.JR:
We object to Mr. Messick standing there and malcing statements to the jury.
THE COURT:
The Court's recollection of the testimony is that the flecks of
blood came nearly to the kne~.
MR. MESSICK~
If the Court will remember, the testimony of Chief of ·Police
Keane was that they were at the approximate height as on that base
board.
MR ·SPENCER:
That is right.
MR. MESSICro:
And he testified there were flecks on his legs ?
MR. SPENCER: .
That is right.
THE COURT:
There is no difference.
MR. SPENCER!:
He is asking the witness the approximate height and whether
similar, or the same size, or varying size, as on the base board,
which has not been said at all. He is asking if the flecks on the
man's legs were ,like those on the base board.
MR. MESSICK:
If not like those on the base board, what were they like?
MR SPENCER:
.
You have just said that.
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MR. MEkSICK:
Q The evidence shows from the testimony of the
officers that the legs f the deceased were flecked with blood at
approximately the sa e height as around this base board here.
One officer described i , as if you would take a glass, of water and
spill it, it would boun e back up: Can you tell us any other way
his legs would becoin . flecked?
A. No other way han my opinion, that the way the wall were
flecked, it would have been splashed on his legs in a similar manner. I might add ther that the tendency would be for any splashaway from the foot, just the same as the
ing of that kind to
mud splashes aiway fr. m the tire of an automobile in mud.
Q. That is, it WO ld splash it away?
A. Yes, sir.
Q. If if fell <low naturally it would splash up, just like the
dash of water?
A. Yes, sir.
Q. It is in eviden e here that blood splashed above the transom of the door?
A. Yes, sir, I sa that.
Q. And along the side and top of ·the door : That was not
caused by stomping d wn in it?
A. Yes, sir.
Q. If you stomp d wn in it, there would be a tendency to splash
back up?
A. Yes, sir.
page287~
RE-REDIRECT EXAMINATION
BY MR. SPENCER:
Q. If, a man stan, ing 5 feet 6~ inches, had a cut in his head,
along 'in this area ( i dicating), about 2 inches above and slightly
back of the right eye, is it or not , or what would be your opinion,
as to the blood spurt ng up, on that transom or not?
MR. MESSICK:
He is not a doctor and I object to the question because he did
not put all the facts rto his question; he did not state there was
a severed artery, or hat kind of weapon was used.
MR. SPENCER:
I withdraw the qu. stion.
Q. If. a man was tanding in a leaning over position and blood

page 286~
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dropping from his head, I presume, according to the laws ·of
nature,- it would fall straight down?°
A. Yes, sir.
Q. Approximately how far from his ankles would it fall when
it hit the floor?
MR. MESSICK!:
That would depend on how far he was leaning over, and it would ·
depend on the height of the man, etc.
·
THE COURT:
The objection is sustained.
page 288 ~ MR. SPENCER :
Q. Were the distances from the pools of blood that you saw,
the greatest distance from which you saw the flecks on the base
board all the way around, a greater distance from the pools of
b_loocl than a man's ankle would be if he was leaning over?
A. My opinion is that it depends upon that matter of distance.
The furtherest flecks from the pools of blood would be greater
than you would expecf from the splashing from the wound. I
could explain the splashes on the legs and some on the base board
by the actual splashing from the wound, but some were at a distance that was beyond the normal distance you would expect blood
to splash.

RE-RJECROSS EXAMINATION
BY MR. MES.SICK:
Q. You do not know where the individual was when the blood
fell?
A. You have the bloody pools to go by.
Q. ·You do not know the force, whether an artery was severed;
Blood dropped, I understand has force coming f~om the body.
A. Yes, sir, and the amount that w:as dropping at one time;
the force with which it was coming from the body would have
nothing to do with the pools of blood. If dropped by force from
the body, it would be in a horizontal position rather than a vertical position.
Q. Suppose ihe turned his head over?
A. You would have that added to the force of gravity.
Witness leaves the stand.
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MRS. D VID RHODES, a witness of lawful age,
called on ehalf of the Commonwealth after first being duly sworn, testi,ed as follows :

DI ECT EXAMINATION
BY MR. HOOVER:
Q. Where do y~u live?
A. 36 North Will w Street.
Q. On No. 36 No h Willow Street on the same side of Willow
Street as No. 60?
A. Yes, sir.
.
Q. On the same slle as the home of the late Frank C. Smith?

A.
Q.

Yes; sir.
Is your house north or south of the Smith home?
South.
In other word , you are nearer West Market St. than the
·
house?
Yes, sir.
How many h uses separate your house from the Smith

A.
Q.
Smith
A.
Q.
home?
A. Two houses, I am the third house.
Q. There are two etween? ·
A. Yes, sir.
Q. Do you know where you were on the night of February
20th?
A I certainly do
Q. Where were
u that evening?
A I was down e street.
Q. With whom d d you come down the street?
A. I left the hous ·at 8 :00.
Q.
o was with you?
A. M husband and 3 children.
page 290 ~
Q. H w long did you stay down street?
A. I was dQIW!Il st eet, went to the drug store and then we drove
out of town for a d ive.
Q. Do you know what time you. returned home?
A. We came on est Market; we stopped at the .U.B. Church
on West Market and the town clock struck nine.
Q. Where you w en the town clock struck nine?
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A. At the stop light; we stopped at the stop light on the comer
of West Market and High street at nine o'clock.
Q. You were headed in which direction?
A. We were going home.
Q. After you stopped at the stop light, at which time the town
clock struck nine, did you tum on to High?
A Yes, sir.
Q. And go on to what other street?
A. On Wolfe Street by the silk mill and down Willow S~eet
into our house.
Q. As you passed the Smith's on your way home that night,
did you see any one?
A. I saw a car.
Q. Where was the car?
A. Parked in front of the house.
Q. Did you see that car leave?
A. That car left as we went on down the street.
· Q. Was any one in the car when you passed it?
A. I saw a lady.
Q. Did you see a man?
A. Out beside the car.
page 291 ~
Q. You live 3 houses down the street?
A. Yes, sir.
Q. Did you pass any cars on the street?
A. Yes, sir, I passed a car before we turned into our drive way~
Q. What do you mean by that?
A. Just as we were ready to turn in our driveway, a car came
off West Market and came into Willow.
Q. How long did you. notice that car?
' A. Just as we left the Smith property I saw the car lights of
the other car.
· ·
·
Q. What directed your, _attention to it?
.
A. The way it was driving. When it came off West Market
first iit was on one side of the.. road and then the other.
· Q. You met that car just as you were turning into your house?
A. Y.es, sir.
·
Q. Had you turned in?
A. No, sir.
Q. Tell us where your car was at the time the other- car met
and passed by your car?
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A. Right in front of .Mr. Paxton's house; his car was sitting
in front of his house.
Q. Where were you sitting in your car?
A. In the front seat.
Q. Y~u husband was driving?
A. Yes, sir.
Q~ Did 'you see the person who was driving the other car?
A. I did.
page 292 ~
Q. · Did you know who it was?
A. Yes, sir.
Q: Who was it?
A. Ralph H. Garner.
Q. After you passed that car what did you do?
A, Drove in our drive way, and he went on past us and went
into the Smith driveway.
Q. Were you watching to see where he went?
A. I did.
Q. Did he drive into the Smith driveway befor~ or after you
drove into your driveway?
A. He was up in there before we got into our driveway, because I thought he was going to run us into Mr. Paxton's car the
way he was driving and we slowed our car up vefY slow.
Q. What did you do then?
A. I got out of our car and then I heard a noise.
Q. How about your husband and the children?· A. My husband got out of the other side side with the baby
·and the two children got out of the back and I heard a noise, and
I asked my husband what the noise was and he said ,he did not
lmow. He taken the baby and went in the house, -and I did not g9
in the house.
Q. What about the other children?
A. My husban~ and the baby went in first and the other children followed my husband in the house.
Q. You remained in front of the house yourself?
A. Yes, sir.
Q. Where about in front of
house?
A. At the bottom of my front steps.
page 293 ~
Q. The ones at the porch or on the street?
A. At the steps at our drive as you come to the house.
Q. ·when the car you saw was driven by Ralph H. Garner

your
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turned into the Smith driveway, did it go into the driverway and
go out of your sight?
. A. The entire car and I could not see nothing but the tail
lights.
Q. How long did you stay there and what did you do and
what did you see and what did you hear?
A. I was there a right smart while. While I was there I heard
a scream.
Q. What sort of scream?
A. A man's scream; it was not a cry; just a scream.
Q. How long was that after you had been standing there?
A. Well, I would say the scream was directly after the car
went in.
Q. Did you hear any other noise?
A. I did ; after I heard the scream, I heard something fall ;
soundecl like a door that fell real hard.
Q. Did that follow immediately after the scream, or was there
an interval there?
A. About 5 minutes, I would say.
Q. What did you next see? .
A. The next thing I saw the car come out of the driveway.
Q. What course did it take then?
A. Very fast
Q. In which direction ?
A. Went back out the same way he came in.
Q. The car was driven straight in?
page 294 ~
A. Yes, sir.
Q. How did it come out?
A. He backed out.
Q. When he got in the street did it back north or back south?
A. It backed north and went south.
Q. Where were you then standing?
A. Still on my steps.
Q. As it went south it had to go by you again?
A. Yes, sir.
Q. Did you again see or ooserve who was in the car?
A. The same man that I saw pass me in the street.
Q. What was he doing, how acting?
A. He was looking back. Looking back through the car as if
looking back at the Smith house.
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What did you say about the speed then, as it left there?
Coming out of there rather fast, backed out rather fast.
Had you ever seen ·that man up there before?
A. I had.
Q. When?
A. One Saturday afternoon; I saw him in the back yard.
Q. About when was that?
A. It was the year Mr. Smith was in the service.
Q. During the summer?
Q. During the summer months.
Q. How did you happen to see him in the back yard?
A. I saw him standing in the back yard in bathing trunks.
Q. Are you sure that was Mr. Garner?
A. Yes, sir, I was in my back yard.
Q. Was he the same man you saw on the night
page 295 ~
in question?
A. Yes, sir, on Feby. 20th.
Q. Did you see him at any other time?
A. Down street twice.
Q. Did you at any other time see him on Willow Street?
A. Yes, sir.
Q. When?
A. One afternoon in an automobile.
Q. Do you know whose automobile it was?
A. It was Mr. Smith's.
Q. Was there any one else in the automobile?
A. Mrs. Smith was in the car.
Q. Who was driving?
A. Mrs. ~mith was driving.
Q. Where did you see them at that time?
A. Going by my house.
Q. Going away from the Smith house or towards it?
A. Towards it.
Q. In the day time or night?
A. In day time, in the afternoon.
Q. The time you saw him in the back yard in bathing trunks
was when?
A. That was on Saturday afternoon.
Q.
A.
Q.
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CRIOSS EXAMINATION

BY MR MESSICK:

Q. Your name is Mrs. David J. Rhodes?
A. Yes, sir.
Q. What kind of night was the night of Feby. 20th.
A. It had been raining that afternoon some.
Q. Was it a cloudy night or a light night?
A. I don't remember about the night I know it was light
enough th.at I could .see the car because there is a street light right
across from me.·
Q. What kind of car was it? ·
A. It was a dark car; .it was not ·showing up.
Q. There are a lot of dark cars. Is th.at the only description
you can give?
A. It was a large car. I never paid a lot of attention to the
car.
Q. It was a large dark car?
A. Yes, sir.
Q. Were yoti meeting that car as you were driving along the
street?
. A. We were coming home.
Q. Did the car
.you or meet you?
A. It passed us in the street.
Q. Was it going in the same direction as you were?
A. It certainly was not.
Q. Then it was coming the other way?
A. It was going the other way.
Q. Was it meeting you or going the other way?
A. It was going north and we were going south.
Q. Then the car was meeting you?
page 297 ~
A. Yes, sir.
Q. The car was all over the street?
A. It was when it came from West 1\tLarkct but he got straight-

pass

~d
Q.
A.
Q.
A.

~

•

.

It was going very fast?
He slowed up when it got to us.
The lights of your car were shining towards his car?
Not exactly.
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Q.

When cars meet each other the lights shine in each other's

faces?
A. Not exactly; the one on the other side can see pretty good.
Q. Ybu were looking at the car to see who was in the car?
A. I certainly was the way he was driving.
Q. How was he dressed?
A. •In dark clothes.
Q. Did he have on glasses?
A. No, sir, he did not.
Q. Have on a hat?
.
A. From what I could see he did; it was turned up.
Q. You were passing in an· automobile at night and the car
was coming towards you, and you could see that the man had on
a hat that w~ turned up?
A. It was not such a dark night.
Q. You just told the jury that you did not know whether it
was cloudy or not: Was there a moon that pight?
A. I don't remember about the moon.
Q. The only thing that would furnish light would
page 298 ~
be the moon?
A. We had a street light, right across from us.
Q. Were any other people on the street?
A. I don't know. Because we had a death on the street that
night, I guess there were.
Q. Did you see 3:-fiY other people on the street?
A. No, sir, I did not.
Q. Did you see the preacher when he drove in in his car and
drove in the Smith driveway?
A. No, sir.
Q. As a matter of fact were there not a lot of cars on the
street?
A. No, sir, not when we came in.
Q. You came home at nine?
A. Yts.
(Witness having an_swered questipns in loud and excited tones)
Q. Have I done anything for you to get mad at me?
A. No, sir.
Q. "Why did you get mad at me when I asked you if there were
people in the street?
A. Do you have any other ladies get mad at you?
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Q. I hope not. Let us be friends. You did not get mad at·
Mr. Hoover over there when he was questioning you?
.
A. He sat there and looked at me and probably laughed more
than you do.
Q. Let us be friends and talk about this matter. You did not
see anybody on the street?
A. No, sir.
page 299 ~
Q. Did you see the preacher when he drove up
right at nine and drove into the Smith's driveway
and backed his car out?
A. No, sir.
Q. Yiou heard screams at the Smith house?
A. Y~, sir.
Q. Why didn't you call on somebody for help?
A. I did -not have to get out in the street and just exactly
holler.
Q. Although you heard screams? Would you not call for help
for somebody?
A. Not exactly.
Q. What would you do?
A. It depends upon what that scream was.
Q. You said you heard ai scream and you saw the man driving
all over the street and drive-into the Smith driveway, and stop the
car and go into the house ?
·
.
A. I did not say I saw the man in the house.
Q. You knew it was Ralph Gamer, who had no business there,
and you heard a scream?
·
A. I didn't say he had no business there; I only saw the car go
in the driveway.
Q. Then you stood out in the driveway watching?
A c;;an't I stand on my own steps.
Q.- p·C?.n't you try to protect people when they are in trouble?
A. How did I know it was trouble?
Q. When you heard the screa111s, didn't ~·ou think there wa_s·
trouble?
A. Can't there be screams lots of times. I heard a scream~ a
man's voice.
page 300 ~
Q. Then you heard the terrible fall?
· A. Yes, sir.
Q. But you did not call on anybody ·to help?
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A. I didnot.
Q. Why not?
A. I just did not do it
Q. It just did not happen, did it, la~y?
MR. HOOVER:
We object to the question; counsel has no right in the world to
say that to her.
A. I don't know what happened.
Q. I said, it just did not happen?
A. The screams?
Q. Yes, the screams?
A. Yes, the scream happened, and it was a man's voice.
Q. And there was a terrible fall ?
A. Yes, sir, a terrible fall, a door I hea:rd fall, I certainly did.
Q. How do you know it was a door?
A. It ~unded like a board standing up that fell to the floor.
Q. Although you heard a terrible scream and heard this terrible noise, you did nothing about it?
A. I said I heard a scream three times.
Q. And you heard this terrible noise, and you were a neighbor
of the Smith's and you did nothing about it?
A. No, sir, I was not.
Q. y Ott were not neighbor of the Smith's?
A. No, sir, I was not.
(Witness was hysterical and screamirtg her replies to
page 301 ~
the last questi~)

a

REDIRECT EXAMINATION
BY MR. HOOVER::
. Q. To the best of your knowledge and belief, how long was it
from the time you saw that car drive into the Smith driveway was
it until it left? How long do you think you were out there, how
long were you outside?
A. I was out there a good while.
Q. Can you. give us a pretty fair idea of the time in terms of
minutes?
A. It was more than 20 minutes.
Q. When you say "more than 20 minute·s," do you mean by
that right much mor~
what?

or
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A.

Right smart more than 20 minutes.
Witness leaves the stand.

DAVID J. RHODES, a: witness of lawful age, called
on behalf of the Commonwealth, after being duly
sworn, testified as ·follows :
page 302 ~

DIRECT EXAMINATION

BY MR HOOVER:
Q. Please state your name?
A. David J. Rhodes.
Q. Where do you live?
A. 36 Willow Street.
Q. Are you the husband of· the lady who just testified in this
Court?
A. Yies, sir.
Q. You live on Willow Street, about three houses south of the
home of the late Frank C. Smith?
A. That is right
Q. Do you know what you were doing on the night of February 20th?
A. Yes, sir.
.
Q. What doing?
A. After we had supper, we drove down to the drug store; and
from there we drove out in the country.
Q. In which direction in the country?
A. Out to Dayton and down the Rawley pike and down West
Market and to the stop light and when we stopped the town clock
was striking 9 :00.
·
Q. As you come over West Market you stopped at the stop light·
at the United Brethren Church, and, at that time, the town clock
was striking 9 :00?
A. Yes, sir.
page 303 ~
Q. What} was the course of your progress from
then on?A. I turned left on High Street to Wolfe and turned up Wolfe
going to Willow Street and to our home.
Q. ·Who was with you?
=-A. My wife and three children.
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Q. After you turned on to Willow off of West Wolfe, did you
see an automobile at or near the front of the Smith home?
A. One setting in front of it.
Q. Did you see that yourself?
·A. Yes, sir.
Q. Was it standing there when you passed it?
A. Sitting still, yes, sir.
Q; Did you pay any further attention to it after you passed it?
A. No, sir.
Q. Between that point and the driveway to your home, did you.
see any moving vehicle?
A. Yes, sir, one coming towards us.
Q. When did you first observe that?
A. Coming north.
Q. That was when you saw it?
A. Yes, sir.
Q. On up the street towards West Market beyond your home?
A. Yes, sir.
·
Q. At what point had you arrived when you met that machine?
-A. Between my house and the neighbors north.
Q. Were any cars on the street at that time?
A. One up in front of Armentrout's house, directpage 304 ~ ly ·in front of the Smith home.
Q. Had you passed that machine when you met the
oncoming car?
A. Yes, sir.
Q. Did you turn into your driveway ahead of or wait for it?
A. I had to come almost to a stop for him to go by.
·
Q:·. Did you make any observation about the manner in which
that vehicle was being operated?
A. He was crowding, riding in the middle of the street.
Q. Who was he crowding?
A. Me.
Q. Did you make any comment at that time?
A. I said to my wife: '.'It is a wonder he would not run over
me."
Q. Did you attempt to see who was driving that car?
A. You cannot when there is a car facing the driver; it throws
a light in your face and you cannot see.
Q. You did not see who the operator was?
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A.
Q.
A.
Q.
A.
other
Q.
A.
Q.

No, sir.
After it passed you, did you go into the driveway?
Yes, sir.
.What did you do after that?
I immediately got out, taken my youngest child in and the ·
two followed me.
How about Mrs. Rhodes?
She stayed on the steps.
What did you do after you got in the house?
A. I taken the children on upstairs and let them brush their
teeth and helped them to' bed.
page 305 ~
Q. All three of them?
A. Yes, sir.
Q. Had Mrs. Rhodes come in the house?
A. Not yet.
Q. After you got the children ready for bed and put them in
bed, what did you do?
A. I came to the living room and picked up my paper.
Q. Had she come ip?
A. No, sir.
Q. What were you doing when she did· coma into the house?
A. Reading.
Q. How long' was it from the time you went in the house until
she came in?
A. 25 to 30 minutes.
Q.. I believe there was a street light there a short distance south
of your house, on the west side of the street?
A. Y;es, sir.
Q. I believe it is also true that that light has a drop on the
south side, so it cut off reflection to the south?
A. Yes, sir, that is right.
NO ·CROSS EXAMINATION
Witness leaves the stand.

DR. J. R. CASH, a witness of lawful age, called on
behalf of the Commonwealth, after being duly sworn,
testified as follows :
page 306

DIRECT EXAMINATION
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BY MR. SPENCER:
Q. Please state your name and profession and present location?
,A. MY' name is Dr. James R. Cash; I am a doctor of medicine
_and professor of Pathology at the University of Virginia Medical
School.
· Q. What is Pathology?
A. The study, as we practitioners use it and as commonly un. derstood, the study of the changes produced in the normal structure
of the body by disease or injury of any kind.
Q. You are now the head of pathology: at the University of
Virginia?
A. Y1es, sir.
Q. What training in the· field of pathology and medicine have
you had?
A. I g11Lduated from Johns Hopkins Medical School in 1919;
was assistant and associate professor at Johns Hopkins over a
period of 5 years; and was associate and professor of pathology at
the Peking Union Medical School, of China, a medical school that
was and is still owned by the Rockefeller Foundation and run for
the benefit of the Chinese. This position I held for 7 years. Since
1931, I have been professor of Pathology at the Unipage 307 ~ versity of Virgina, my present position.
Q. In connection with that work have you been
called on to do postmorten examinations of bodies, where the death ·
was in question as possibly of a criminal origin? ·
A. Y1es, sir, that has not been my main job but we are asked to
do it infrequently.
Q. How many postmortems of human bodies, in which a suspicion of crime would you say that you had done? Not exactly but
roughly speaking?
A. Taking the general period of 26 years, or 25 years, and .I
should think about 300 postmortems a year on the average. I do
not know how many suspicious cases.
Q. For 25 years?
A. Yes, sir.
Q. Did you, Dr. Cash, on March 28, 1945, at the University
of Virginia Hospital perform a postmortem examination on the
body of Frank C. Smith?
A. That is right, I did, on Marth 28th.
Q. In what state of preservation· was the body?
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A. When received for postmortem examination in surprisingly
good condition considering it had been buried for _some tipie.
-Q. It is in evidence that he died on February 20th, and was buried on the 26th, some 5 days after; he was buried on Sunday after ·
the 20th, and he ·was taken up that morning and brought to you?
A. Ytes, sir.
Q. You said the body was in a surprisingly good state of pre-

servation?
A. It had been unusually well embalmed.
Q. Tell the jury your findings. Those that had no
significance might be described by saying you found
nothing of significance.
MR. MESSicr:
We should like to see your Honor in Chambers.
page 308

~

IN CHAMBERS:
MR MESSICK:
We will take but a moment of your honor's time in order to
preserve our objection tQ this testimony, on the grounds that we
were entitled to the findings of Dr. Cash, as applied for in our
motion before the ·Court last week; and we want to object to the
admission of any evidence from Dr. Cash, on the ground that we
were denied the privilege of knowing his findings before the trial,
in order that we might consult with experts of skill in his particular
line. We object to any evidence from him on that. ground.

THE COURT:
I do not think it is necessary to consider it further. The motion is
overruled.
MR MESSICK:
Defendant, by counsel, excepts to the ruling of the Court.
Court and counsel return to the court room.
page 309 ~

A. Well, of course, we approached this case in a
perfectly objective manner with the general purpose of
finding all of the abnonnalities or injuries caused by injury which
may have been done to this person by some one or by himself, or
caused by disease, so our examination consisted of an examination
of the outside of th.e body very carefully, the entire surface·; then a
dissection of the body in which all the organs were removed, dissected and examined throughout all· of their parts; and then pieces
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of the tissue of the organs were submitted to microscopical studies,
the arefLS on the outside and the organs on the inside. We found
no disease that the man had which could have possibly caused -his
death. He had a certain number of injuries on the outside of his
body and they consisted of a few bruises: ( 1) Around his left eye,
extending underneath his eye and over the bridge of his nose; and
( 2) Another on the left side of his chin; two bntises on his left
chest-one on the left side about three-fourth's of an inch in diameter; one on this side ( the right) a little higher up, about 2}4
inches in diameter.
In his right temple about this position, just posterior to the angle
of his eye and above that point 3 inches, was a cut. It was a crescent shaped cut, a small cut, about three-fourth's of an inch long,
when measured around the entire crescent. The opening of the cres·cent was directly anterior, towards the front. That was a fresh cut.
Apparently it had been filled with wax, which the undertaker's use to repair any damage on the outside of a
page 310 ~ body. That comes off easily, There was a fresh cut,
about one-eighth of an inch wide, on the left arm, anterior part of the arm, and at the elbow was another cut, about 1 ~
inches long which had been closed; they had been covered with this
same kind of wax. In his abdomen, just to the left of the midline,
about in the middle, was another wound in the skin, which had
been closed with· a suture.
We made incisions and took out tissue on all the bruises. On his
face and chest they were apparently bruises. One could see that well,
blue on the outside, and looked like ordinary bruises.
Q. Did you examine to see whether new or old?
A. The microscopic studies of all the areas proved they were
new. I was establishing the pathology of wounds in the skin. The
ones that looked like bruises, we cut into them and could see blood
out in the tissues as bruises do. We proved they were bruises by
making incisions in the bruised areas and in the areas near by to
show there was no blood in them. The incisions in the right arm
and in the abdomen were made.after death by the embalmer and
had no blood around them, no hemorrhage in the tissues.
The man had this number of ·bruises on his face and chest which
had hemorrhages around them, proving them to be definite bruises.
The cuts in his skin, in the arm and abdomen were made by the
undertaker and had no hemorrhage about them.
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In addition, there was a mark around his neck, made
page 311

t, by the rope, apparently a crease that would reasonably

fit this piece of rope ( indicating Commonwealth's exhibits 2A and 2B. It began just posterjor to the left ear, came in
a straight line downward underneath his chin and across the neck
and up the right side and over his right ear, and the skin was very
blue and gorged with venous blood. With any one who has difficulty
in breathing, the blood is not circulating as it should and turns a
bluish color. This was still apparent although he had been embalmed
and buried for this length of time.
We examined the rope mark with the idea of proving whether
this individual was living when the rope was passed around his
neck, and disregarding the fact as to who passed it there, we found
in the section we made-they were broad, gross cuts that were
made when we dissected the body-and microscopic sections we
have studied of the specimen of skin, broad pieces taken from the
right side showed definitely fresh blood out in the tissues around
the rope mark; no blood on the anterior part, or the left lateral
aspects of this man's neck, but all on the right side. We took two
specimens from the right side, where the groove was deepest as if
more weight being borne on that side. On these two we found
hemorrhage in the tissue around the rope mark, or adjacent to the
rope mark. I think we can say we have positive proof the man was
living when the rope was placed around his neck.
As far as the other organs were concerned, we found no disease
at all. They were-lungs and all the organspage 312 ~ were unusually filled with blood, as they would have
been in a person who had died of Asphyxia. I do not
think any conclucion could be drawn from that latter fact, but that
is all we found in connection with the rest of the organs.
There was an old inflammation process of one testicle-I think
of the right-which had healed and is the disease commonly caused
by mumps, and this had happened to this person years ago and had
nothing to do with the cause of death.
Q. From the examination you would say the man was a normal
mari?
A. From an anatomical point of view he was per£ect. You cannot call this old inflammation of the testicle normal; it is an abnormality, which had involved only a portion -of one testicle, the
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remainder of that and all of .the! other · were both anatomically
normal.
Q. You have examined the rope a moment ago?
, A. Yes, sir.
Q. Do I understand from your testimony that there was only
one section of rope, or crease in his neck?
A. Just one.
Q. If found hanging there and the rope was doubled, you would
say the other piece did not have any effect?
A. I would not say that; it might have overlaid th.e other, and
left only the one mark.
Q. There was only one mark?
·A. Just one mark.
Q. Did you draw any conclusion in the dissection
page 313 ~ of the crease as to where the knot was tied with respect
to the back or the side?
A. It was quite regular over its entire extent; I could not conclude where the knot was tied; I could assume, but I would not.
Q. There was no imprint made by the knot?
· A. No, sir. The particular part of his neck-I can tell you exactly how much if you are interested in knowing?
Q. Yes, sir, we would like to know?
A. That was measured (reading). Taken an inch to the right
of the mid line in the back .of his neck and go arOW1d the neck from
that point to a point just posterior to the left ear, an area about 3
inches long, and the area at which the rope mark was measur·ed and
its points determined, it goes from an inch to the right of the mid
line to a point just posterior to the left ear.
Q. In death by asphyxiation, I take it the term is applicable to
any death produced by lack of oxygen being introduced into the
blood, not only hanging but disease?
A. Yes, sir, heart disease.
Q. And an embolism?
A. · Yes, sir.
Q. Or a stab wound?
A. Yes, sir.
Q. This case occurred apparently by hanging or slipping a rope
around his neck?
A. That is right.
Q. Did you find any hemorrhage in his lµngs?
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A. · I cannot answer the question with accuracy bepage 314 ~ cause in the embalming ·Of the body, the lungs are ,dist.urbed a good deal by the treatment and incisions made
in the embalming. We did find blooo in the lung tissue, but that
would be. inevitable as the result of the embalming, a trocar heing
passed through the lungs as is done in a properly .embalmed body.
Q. Did you examine other areas than that?
A. About 10 areas in the lungs. I do not think any area one
could pick that would not be subject to the embalming process.
There was possibility of his dying of hemorrhage of the lungs.
Q. Does hemorrhage usually occur in death by asphyxiation?
A I don't lmow.
Q. Of the bra.in?
A. No, sir.
Q. Of a scalp wound?
A. Around the wound.
Q. Other than that?
A. No hemorrhage anywhere .in the body, except as the result
of cut or bruises, or in the scattering of blood on the inside of the
body due to the undertaker's embalming.
Q. In the wound of 3 incltes you spoke of above the right eye,
do you lmow whether or not an artery was severed there?
A. The branches of the temple artery passed through that area.
We did not dissect an artery out, as such, have it in hand as an
artery ; small .arteries were by necessity severed in making such an
ilijucy.

Q.

·

What would be the size of those arteries, or the branches of
the artery, at that point?
'
page ~15 ~
A. Srriall things, a little bigger than the diameter
of an ordinary pin.
Q. If ·that artery were severed by a blow of a hammer, or a
large stone in a ring hitting it, how far would you say the blood
would sp~t from that man? I am speaking with reference to his
build and size?
A. If the question had been-I wm have to charige that question a little, in order to make it clear : If the question had been : If
it were cut cleanly with a knife, one could say the blood would spurt
Sor 6 feet. Being injured by a crushing blow, such as a hammer or

.Supreme Court of Appeals of Virginia

Dr. J. R. Cash
ring, it might have been severed, and spurted a long way or it
might have been spurted a short way.
Q. If the knife 'Yere out and it was either: a hammer or a
ring?
·
A. The same distance that it would have spurted. with a knife
wound, 5 to 6 feet.
Q. Have you been to No. 60 Willow Street?
A. Yes, sir.
Q. Did you go into the hallway and look at the blood scattered
·there?
A. I think I have seen the entire house and· s~ene.
Q. Could a man standing in that hallway have spurted blood
over to the far wall of that room acros~ the bed?
A. Standing in the hall?
Q. Yes, sir.
A. No, sir.
Q. Standing within the doorway?
A. It would be a question of how far away from the door
way.
_ page 316 ~
Q. Standing at the sill of the door?
A. Yes, sir, on the walls behind the bed, there is a
possibility that it would.
Q. The room is said to be 8 feet, 11 inches wide?
A. If placed within 3 feet of the door that makes him within
the door, he could, I would. think, if in the hall I would think it
would be impossible, but once within the room, I think that the blood
would have done it.
Q. Did you see the blood on the transom, even to the ceiling in
the hall entering into the room towards the east side?
A. Yes, sir.
Q. Do you think blood from an artery like that could have
spurted there and make blood spots as large as a dime?
A. I did not see any quite that large on the transom. If you are
interested in what I think, I can say this: While it is possible that
blood could have spurted that far from the hall, or the area where
the large pools of blood are in the hall, it seems hardly likely that
it would have been spotted in that manner.
These spots were isolated, rather widely space, sev.eral inches
apart. Blood does not spurt in that way. Blood starts out and for a
long distance from the artery, there is a steady stream, which pul-
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sates; the stream spurts for quite a distance, and, as it begins to
fall, it breaks up and drops. If this blood were falling, from above
it would be the effect of a stream. Drops could have gotten there
from a man who moved his head quickly; but could not
page 317 ~ have spurte~ from the natural fo1:9ce that propels the
blood from the heart and shoot it to that point.
Q. Do you recognize "Legal Medicine and Toxicology" written
by Gonzales, Vance and Helpem, as an authority in their field?
A. They are the medical experts for New York City, and, I
think, the best in the United States. I know the men who wrote that
book; I know them well; everybody knows who Gonza(es is.
Q. YiOu regard them as outstanding men?
A. I think they are the best we ·have.
Q'. Are you in accord with what they state to be the four stages
of asphyxia: "stage of dyspnea, stage of convulsions, stage of
apnea and final stage" ?
A. Yes, sir.
Q. You recognize there is a stage of convulsions?
A. I cannot say from my experience. My job does not take me
to people going through these stages. I see them later. It is reasonable to assume there is, as it is said to be the case by those who do
see them. I cannot say that from my personal experience.
Q. It is a recognized fact?
A. Yes, sir.
Q. Did you go into the basement of the house?
A. Yes, sir.
Q. And see the height of it?
A. Yes, sir.
Q. · It is appeared that this stool on which the body of Frank
Smith was found-the stool turned end ways-and he
page 318* was found sitting about like this and this foot out like
this and this foot here in a position about like that, and
the rope was rather loosely tied about his neck-the Coroner said he
could put all his hand in it-and he was leaning slightly forward,
would, you have an opinion as to whether or not that man would
have been likely, or more probably, in that stage of convulsion, to
slip off the bench and hang down by the neck?
A. I do not understand that question. Can I assume that the
position isQ. Assume that he was sitting on the bench?
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A. Yes, sir, with .the greatest part of his weight on the bench?
MR MESSICK:
The evidence is he was supported by the rope.

MR. SPENCER:
Q. Part of his weight being held by t4e rope and part on the
stool. It was an obvious fact that the rope was keeping him from
falling off the stool:
A. · As I understand it, the man was sitting on the bench leaning. forward on the rope; feet on the ground and head leaning forward and the rope supporting his body foom falling off the bench?
Q. ~ greatest part .of his weight was on the stool and he had
to be lifted off the bench before they could pull the bench
page 319 ~ out, would it be your opinion that that man in that
stage of convulsions, involuntarily would have dropped
off that bench?

MR. MESSICK:
We object to the extre~ely leading and highly suggestive question.
MR SPENCER:
I cannot ask .it any other way.

THE COURT:
The objection is overruled.
MR. MESSICK:
Defendant, by counsel, excepts to the Court's ruling.
A. I cannot get .a .clear question hi my mind. If the question
were a little bit clearer, I think I could answer quite clearly on that
point.
MR. SPENCER:
Q. Will you point out what is not clear? Of course, it -is a
hypothetical .question?
A. Would the man have been in this position had he ever reached the ,convulsive stage .of asphyxsia?
Q. That is right?
A,. I think he could have wound up in most any position. He
might have been in 50 other positions during the convulsions. He
might have been in .any position ; it so happened he ended in that
position. I could not have my idea about the position he should
or should not have been in. I would like to .be as helpful to everybody concerned as possible. I can say this: It Is difficult
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page a20 ~ for me· to see this; it would be difficult for me to do this
sitting on the ground with a rope around my neck; that
is' a common sense impression.
Q. It is difficult for you to understand how a man sitting on
a stool-Would you mind repeating what you said? ·
A. . In going about the thing, it is hard for me to do the same
thing, if I wanted to do this, I would not know how to do it in
this way. I have no opinion as to how it was done; I don't understand how it was done; it is- mysterious to me.

CROSS ·EXAMINATION
BY MR MESSICK:
Q. You were 11ot there and did not see. it.
A. No, sir.
Q. Dr., Byers was there and did see it?
A. Yes, sir.
Q. What is the first law of nature?
A. Self preservation is said to be.
Q. Are you acquainted with Emerson on Legal Medicine and
Toxicology?
A. Not in detail.
Q. Dr. Byers said that it is a recognized authority?
MR SPENCER:.
We object to counsel's statement
MR MESSICK!~
It is written by E. L. Emerson AB, and. M.D. Harpage321 ~ varct; member of the Ma:ssachusetts Medico-Legal. Society ; former instructor in Physiological Chemistry,
Harvard University Medical School, and Assistant in Clinical
Pathology, Boston City Hospital?
Q. Would you agree with his statement of postmortem appearances?
.
A. I will not agree with anything in medical books. It is half
right. and half wrong. It is right under certain conditions. I will not
necessarily agree with anything in a medical book. It may be quite
right, but under other conditions it may be quite wrong.
Q. Emerson taught at Harvard University Medical School:
That is a well recognized University?
·.. A. That is a good U~versity.
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Q. I will give you his description of Postmorten Appear:ances:
'~The external appearances may be those of asphyxia: that is, cyanosis, staring eyes, protruding tongue, and ecchymoses under the
skin of the neck. But, as a rule, the face. is pale or livid, the eyes
are not prominent, the tongue is not protruded beyond the teeth,
and the frothy mucus on the lips is not in large amount."
Do you consider that a pretty good statement of postmortem appearances?
A. I think that is subject to wide interpretation.
page 322 ~
When you say any condition, even the best recognized,
is always pres.ent and attempt to use that as proof, there may be
many objections to it. It says there-the point I have in mind-"the
face is pale or lived"-that is, either pale or livid with blood; it is
one or the other.
Q. In other words, it could be either way?
A. Ye~, sir.
·
Q. But, on the whole, that description is all right?
A. There is no particular objection to it.
Q. Have you made any tests to determine whether or not stran. gulation was painful and how long it takes for a man to lose his
sences?
A. No, sir.
Q. Will you see if you agree with this test: ( reading from
page 46, Emerson's Legal Medicine and Toxicology):
"Dr. Hammond, of New York, tried some experiments to determine whether or not strangulation was painful. Seated in a chair, a
towel was placed around the doctor's neck, one assistant twisting
'the towel while another assistant watched the effect and took notes.
After the experiment Dr. Hammond said: "I first noticed! a
sensation of warmth and tingling beginning in the feet and passing
quickly over the entire body. The vision partially disappeared, but
there was· ·no manifestation of colored lights. My head felt as if
about to 'burst, and there was a confused roaring in the ears. I
·
suffered no loss of consciousness and was able to tell
page 323 ~ my friend whether I felt pain from the knife thrusts
which he was inflicting on my hand. In sixty-two seconds from the beginning of the experiment all sensibility was
abolished. After a few minute's rest, a second trial was made in the
same manner as before. This was followed by symptoms like those
described above. Sensibility ceased in fi~ty-five seconds, and a stab
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with the knife sufficiently deep to draw blood caused no sensation
whatever." "
Do you think Dr. Hammond was right or wrong when he went
through that experience as set forth in this book taught at Harvard ?
A. I have no doubt that he was right, but I have little doubt
that other individuals would have gotten different sensations. There
are people who do not feel a knife wotu1d at all.
Q. The experiment showed that sensibility ceased in 62 seconds,.
and in 5.5 seconds in the second experiment, and when the experiment first started there was a sensation of warmth and tingling
beginning at the f eetl and passing quickly over the entire body?
A. I think that is quite right for Dr. Hammond, but I think
other people might have different results.
Q. This is the best authority we can get as to, when a man1 s
sensibility ceases wheru being suffocated.
A. I would not be inclined to give any great weight to that as
to the average reaction of men who·are being strangled.
page 324 ~
Q. We assume that Dr. Hammond was an aver~ge
mari; that is all we have to go on?
A. I don't think it would be a universal experience for people
in general to have those sensations. It is not true about anything
else,, so I don't know why it would be about strangling.
Q. Do medical authorities recognize homicide by hanging as
very rare?
A. It is not the common way that murders are committed.
Q. · This is what Dr. Emerson has to say about that:
"Homicidal hanging is no doubt rare. It presumes great inequality of strength and energy in the two parties, which is always presumed to be in favor of the assailant. Therefore, in homicidal hanging the victim is generally a child or a woman or one much exhausted by disease or other cause. Or he may be drunk, or unconscious, or otherwise incapable of defense; or he may be overcome by inequality in numbers, as in lynching. In these cases evidence must show violence and struggling, as it cannot be supposed
that murder or hanging could be performed without some resistance
on the part of the victim or some violence on the part of the murderer." ·Don't you agree with that statement?
·
A. Yes, sir, that seems right.
Q~ Are you acquaii:ited with what is known ~ the accidental

294

Supreme Court of Appeals of Virginia

Dr. !. R. Cash
hanging of a girl who was carrying a fish basket, as re~ognized by
this book tt$ed in teaching at Harvard?
A. No, sir.
page 325 ~
Q~ I will read that quotation to you :
"One case is reported where a girl was carrying fish
in a basket on her back supported.by a leather strap passing around
in front of her neck above her shoulders. She was found dead sitting on a stone wall. The basket had slipped off probably while she
was resting and this raised the strap up, firmly compressing the
trachea.-"
Here is a child, sitting on a stone wall and the basket fell off
and choked her to death~
You said you could not understand how the strangulation occurred when Smith's body was partly supported by the stool; and,
ret, in the case of this girl, when supported by a stone wall, the
basket feH over and choked her to death?
A. I can understand that quite well.
Q. The whole thing in a nut shell, just as you told Mr. Spencer,
is that you do not know what kind of position this man may have
wound himself into-that he might have been in 50 positions?
A. Just minor differences in these 50 positions; that is not very
definite, I used the word 50 to indicate there were numerous posi· i
tions.
· :
Q. ·And kind of position a man might get himself in?
A.. Yes, sir.
Q. This man died as the result of strangulation?
pa:ge.326 ~. A. We think he did, yes, sir.

REDIRECT EXAMINATION
BY MR. SPENCER!:
Q. Mr. Messick has asked yott what is the first law of nature-,
tQ which you replied: "self preservation" : Did that law have anything to do with your opinion when you said you could not understand how anybdy woold hang himself sitting down?
A. I was thinking of that; I have thought about that a good
deal in this particular case; that is the thing I do not understand
about it; it seems very difficult to understand it.
Q. Why?
A. Asphyxsia is an unpleasant sensation for all people who
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have it, regardless of whether caused by h~rt disease or anything
else. I think we can assume it would be unpleasant to be hanged.
The will or impulse to breathe is a thing that is not readily stifled.
While a person might wish to kill himself and make an attempt to
kill himself, it would seem to me, with a bench to sit on and the
floor to put feet on, that an individual could· continue to be hanged
in the face of a rapidly increasing cl.egree of asphyxsia. The impulse to breathe is quite subconseious.
Q. You would expect the law of self preservation on the subconscious mind to take effect ?
A. One would expect that, but that is a thing I do
page 327 ~ not know about.
Q. If this man were taken down in the basement
unconscious ;. the rope placed around his neck, so he began to stifle
and strangle, would he go through the same stage of convulsions?
A. I don't know whether he would or not.
Q. You have spoken of finding some hemorrhage in two sec- .
tions taken from his neck here on· the right and none. on the left?
A~ Yes, sir.
·
Q. The weight was on the right side?
A. Yes, sir.
MR. MESSICK:
Counsel has been into that before and we object to it, .as it has
·
been fuUy eovered · before.

THE COURT:
I did not m1derstand the question.
MR. SPENCER :
Mr. Messick says I have been into it before on direct examination and the doctor said it. was caused by the weight being on the
right side.
Q. That was your statement, doctor?
A. Yes, sir.
MR. MESSICK:
We object to his going into it again.
MR. SPENCER!:
I am not going. into it again.
Q. What was the amount of hemorrhage in those two sections
A. Relatively small. The gross hemorrhage we saw we measured it The blood extended in the piece of tissue
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page 328

~

just beneath the rope mark, none on the upper side.;
it was' 3 millimeters ; that is very small.
Q. From that amount of hemorrhage which you found and assuming that to be the rope, would you think that man's whole
weight ever w~ on the rope ( exhibiting the rope, Commonwealth's
exhibits 2A and B) ?
A. I don't see how his whole weight could ever have been on
the rope and had such little damage.
Q. I£ in the course of the 50 positions he had gotten off that
bench and his whole weight had corne on the rope, would he have
been able to get back on the bench ?
·
A. I think lie would not ·have gotten back on the bench, but
more hemorrhage around the rope mark.
Q. If his whole weight was ever on the rope, you would have
found more hemorrhage than you found?
A. I would have expected to, yes, sir.

RECROSS EXAMINATION
BY MR. MESSICK:
Q. Is there any reason why I cannot put a rope around my
neck and put a weight on it and sit on this table here and the weight
fall down and choke me to death?
A. No, that is possible; people commit suicide that way.
Q. And I would be found in a sitting position, just like the little
girl described in the fish basket case, as described in this book here?
A. Yes, sir.
·
Q. When once you cut off the blood going to your
page 329 ~ head, insensibility results, does it not?
A. Not immediately. If a person wants to commit
suicide, very strange things happen, and we cannot say.
Q. None of us know what we are going to do under any given
circumstances?
A. That: is a broad statement.
Q. None of us had any idea of an atomic bomb?
A. I think that has nothing to do with the atomic bomb.
Witness leaves the stand.

At this point recess was taken for lunch, and Court reconvened
at 2:00 P.M.

Grace M. Smith v. ·commonwealth of Virginia

29i

Dr. J. R. Cash

DR. J.·R. CASH, RECALLED:
RE-DIRECT EXAMINATION
BY MR. SPENCER:
Q. Immediately following this recess, were you requested to
take a look at the door here (Commonwealth's exhibit No. 8)?.
A. Yes, sir.
Q. By whom?
A. Mr. Messick asked me to look at the door:.
Q. Did you look as closely as you could?
A. I examined it.,
Q. Did you see or draw any conclusion as to the direction and
manner in which the blood was splattered on the door?
A. It seems pretty clear to me that a good many of these spots
of blood came from the direction of the handle of the
page 330 ~ door on this door, from the handle towards the opposite
side. I say that, not from any profound information
r have about blood but from common sense. One can see the blood
has struck the door fro~ a point to the left of where most of the
dry blood remained. So it struck in this direction and ran down in
that direction ( Indicating on the door) .
Q. What is your opinion as to how the blood was put there,
from the wound or put there with some means?
A. By some other means would be my opinion about it.
Q. Is the trend from left to right as you face tli.e door, is it up
or down?
A. It is coming down. One can perceive of blood coming from
a long distance and coming from a spray and hitting the door~
Blood flows in a stream and a stream of blood that poured from
here over here arid there (indicating) would leave a streak like this
(indicating), which would fall and spread out like that ( indicat. ing).
Q.. There is no height in that room from which the blood could
have been spurted and dropped there in that manner?
A. It does not seem reasonable that the blood bled from the
man's head directly against the door.
, Q. Assuming that that door was open, would you say that the
person from whom that blood emanated, even from a striking of
the hand, was ·either instde or outside 'at the time?
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A. I think at least this far within the room about
opposite the blood (indicating) · . Assuming it did not
bleed directly from the man's head, I thing it
could have happened. The blood would have to have been broken
up in a spray that would put drops of blood in that location. I do
not think it could have bled directly from his head to its present
position on the door, without being assisted by some other means.
He could have threshed around or whirled over.
Q. In any event, you would place that person the distance within the room half the width of the door?
A, I think he could have been here; that is the outside possibility (indicating).
Q. You said the blood was coming down : Will you Point out
to the jury on the door what you mean hy that?
A. ( Illustrating with the door and pointing out spots to the
jury) The thing is the blood struck the door at a point, which I
think is clear to see. Where, in that direction, it must have gone in
this direction, because no other reason for the blood to flow from
left to right here and from left to right here. Here is one that dropped straight down. The smaller drops have not moved; that ·has
just stuck where it struck here and there; maybe they have moved
a little, but one does not see it with the naked eye. The larger drops
that would tend to flow have moved from left to right and then
downward.
·
·
Q. Did yo~ detect a foot print in the pool of blood nearest to
the door?
A. It looked like a foot print; it looked like the toe of the
left foot.
page 332 t Q. You took it to· be the left foot?
A. . You could just see the anterior part of the foot;
it looked like the left foot.
Q~ Which way was that headed?
. A. Towards the bed room.
Q. Judging by the weight of this man that was killed-it is in
evidence that he weighed from 205 to 208 pounds-and the amount
of hemorrhage yoti found on the right side of the rope mark, how
much weight was ever on that rope while he was slack?
A. Judging from the amount of hemorrhage, it would seem
very very little, a very little amount of blood. The escape of blood
from the blood· vessels around the wound is a prominent feature ·of

page 331
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death by strangulation, but it was anything but prominent in this
case, and it was present in the minimum degree and on the right
side.
Q. Minimal means small?
A. Enough to be certain and surprisingly little for a man who
has· died as the result of strangulation.
•
RE-RJECROSS EXAMINATION;

BY MR MESSICK:
Q. You said and Dr. Byers said he died as the result oi strangulation?
A. Yes, sir.
Q. A man could have lifted his head and caused it to spurt·up
there and it could have been there?
A. Yes, sir.
Q. On the outside of this door, there is blood spurted along the
door facing and the foot of this door?
page 333 t A. Yes, sir.
Q. And there was blood over the transom ther.e on
the glass on the outside of the hallway?
A. Yes, sir.
Q. And blood, I think, around this wall of the hall?
MR. SPENCER:

.We object to the question; the jury went to see it.
MR. MESISI~:
Q. The blood was spurted around the door facing, partly in the
hall around that door facing didn't it ?

A. It spurted there directly from the man's head.
Q. If it could ·spurt 6 to 8 feet, and he was standing in the
hall, why not spurt directly right therd (:indicating)?
A. When blood spurts, there is a steady stream when the heart.
beats, and something has to happen to that blood This blood does
not go all the way out there. As the str.eam begins to drop, the
whole stream drops, and it makes a straight line.
Q. That is like a hose, the further from the pump the more it
spreads out.
A. Blood does not spread out, not that much force behind it
as the hose. It would not all be drops; it might spread some drops
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out. Any stream being poured from a tube when the force stops, jt
stops.
Q. It could have been very easily formed by Frank Smith having his hand up there?
A. Yes, sir.
page 334 ~
Q. If he was standing at this blood spot, he could
have thrown it up against the transom or against the
side wall there? .
A. Yes, sir, blood from his head.
Q. And have been below. it?
A. Yes, sir.
Q. If he had taken his hand and given it a fling, it would flow
in a different direction?
A. Yes, sir.
Q. The blood could have spurted 6 or 8 feet from the wound?
A. I put 6; it is an academic question.
Q. Then, he could have taken his hand and thrown it a reasonable distance?
A. Yes, sir.
Q. Could the person have been standing in the same place, when
he flipped the blood on the transom, as he was standing when he
flipped the blood ~n the outside of the door.
A. No, sir.
Q. One had to be, one on the inside and one on the outside?
A; He could have flipped the blood, if he stood in the door, as
far as a man's arm could reach, the radius from which he flipped it.
Q. It is in evidence that those two spots shown on the transom
in the picture ( Commonwealth's Exhibit No.· S) are on the side
out towards the hall?
A. My point is he did not flip it from the same position as the
starting blood. It would have taken a swing from the inside of the
door and placed on the door, and then flipping it on the outside of
the door.
Q. It had to be two flippings?
A. Yes, sir.
Witness leaves the stand.
<I

page 335

~
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RE-RE-REDIRECT EXAMINATION
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BY MR HOOVER:
Q. In connection with the recent inspection and search which
were made on the Smith premises, 60 Willow Street, did you at
any time, find the note which I hand you, or did you see any one
else find it there, in the Smith house, in your presence?
A. The note was found by Mr. W. T°. Spencer, Jr., in my presence.
Q. Where did Mr. Spencer find that note? .
A. It was taken out of the waste paper in the bed room of
Frank C. Smith, 50 North Willow S!treet.
Q. The note is written on air mail stationery? Is that correct?
A. Yes, sir.
·
Q. Let the record show that by stipulation of counsel,. the note,
which I am filing, marked Commonwealth's exhibit No. 30, is in
the handwriting of Frank C. Smith.
What does the note say :
A. ( Witness reading from paper in his hand) "This is what I
come h_ome to the one I love with wet pants and. I cant say a thi~g
about _it."
Q. Did you also find in the Smith home when you were there
this little booklet which I hand you, the title of which. is, "Think
on These Things," and apparently issued by the Salvation
Army through the USO Agency, do you recall finding that
book?
page 335 ~ ~ A. Yes, sir, he found this book on the top of the
dresser in the bed room of Frank Smith's house.
Q. Let the record show it was likewise stipulated by counsel
that the handwriting about to be described by Chief Keane in connection with this note book is the handwriting of Frank C. Smith,
and I wish to file the book and have marked it Commonwealth's· exhibit No. 31. Will you read the writing which appears in that book?
A. (Witness turns to page about the middle of the book) "Get
out I don't car what happens."
Q. There has been a great deal of testimony about the various
foot prints and blood marks of every kind and description fotmd
in that house, but I do not believe it appears of record in any of
this testimony as to whether or not there were any foot prints in
the bath room: Please state whether or not ther_e were any foot
prints in or leading into the bath room on the night you went there?
A. No, sir, there were not.
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Q. I· believe you previously described a -set .of blood drops,
roughly in· the form of a figure 8, extending into the hath room?
A. Yes, sir, that is correct..
Q. Which, I believe, you sai4 went 32 inches into the room?
A. Yes, sir.
·
Q. There were no foot prints in connection with that blood or
in the bath room?
A. There was no foot prints in the bath room.
page 336 ~

RE-RE-RE-CROSS EXAMINATION

BY MR. MESSICK:
Q. Do you read that "car" (handing witness the note, Commonwealth's exhibit No. 31)?
A. Yes, sir.
Q. Why didn't you read this "wit"? .(handing witness Commonwealth's exhibits No. 30)
A. I did not get that.
Q. Is not that very plain?
A. Yes, sir.

MR. HOOVER:
Mr. Messick says it is "wit," it looks to me like wet.

MR. MESSICK:
All I ask for is the same construction all the way through.
THE COURT:
( examining the writing) It has a dot by it and ,it is an i.
MR MESSICK:
I wish the note and the book with the writing in it passed to the
· jury (This was done)
· Q. ·Where was this note found?
A. In the waste basket sitting by the dresser in the west bed
room.
Q. That was Frank Smith's bed room?
A. Yes, sir.
.Q. This book, containing this writing: "Get out I do:r;it care
what happens" was found on Frank Smith's dresser?
page 337 ~
A, Yes, sir.
Q.. You say th~re were not any foot prints in the
bath room?
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A. I did not see none ; not any leading into the bath. room; I
testified there was not any in the bath room.
Q. They did lead into the bath room, didn't they?
A. I don't know; I did not see any visible to me in the bath
room.
Q. Did you see any visible leading into tire bath room?
A. The ones I saw were here in the hall around· the pools- of
blood.
Q. Were there any prints in the bath room?.
· A. To. the best of my recollection they were leading into the
pool.
Q. Look at this picture (handing witness Defendanes exhibit.
No~ A and. indicating to witness. the point at which to look.) ?
A. I don't know whether that is a foot print or not.
Q. There are a number of foot prints around that blood spot,
are there not?
·
A. Yes, sir.
Q. I understood you to say that this. book was found lying on
top of Frank Smith's dresser in his bed room?
A. Yes, sir.
Q. It was not covered up or anything like that?
A. No, sir:; it was closed.
Q. There was no effort to. conceal it or anything?
A.. No, sir.
Q. This reads: "Get out I dont car what happens"?
A. Yes, sir.
.
Q. When did you find. it.?
page 338 ~
A. I donrt recall whether the morning of the 21st
or 22nd.
Q. ·Were there any ashes taken from the furnace of the Smith
home and sent to the FBI?
A. No, sir.
Q. Were any ashes sent from the furnace?
A. None sent; the furnace was cleaned out and the ashes spread
out but not sifted.
Q. You went so far as to examine the ashes in that house?
A. Yes, sir.
..
Q f also understand you had an. ~BI expert .going up there
with you going over the house?
A. When do you speak:. af.?
1

1•
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Q.
A.

At any time?
Yes, sir.

RE-RE-RE-REDIRECT EXAMINATION
BY MR. HOOVER:
Q. What were you looking for when you sifted the ashes?
A. Any articles that might have been used as evidence.
Q. Were you looking for anything in particular?
.A. We thought possibly we might find clothing there.
Q. What find of clothing did you expect to find?
MR. MESSICK:
We object to counsel asking the witness what he expected to
,find.

page 339 ~ MR. MESSICK:
It is not objectionable if he specifies them.
THE COURT:
The objection is overruled.
MR. MESSICK:
Defendant; by counsel, excepts to the ruling of the Court.

MR.. HOOVER:
Q. Where you looking for any particular piece of clothing?
A. It was a question in our minds as to the whereabouts of the
clothes of Frank C. Smith, and that was what we were looking for
in the furnace.
Q. This note which reads: "This is what I come home to the
one I love with wit pants and I cant say a thing about it," was that
found folded up, or what was the manner it was found in; I see
it is rumpled up?
A. . It was rumpled up like it had been crushed in the hands.
Q. "This is what I come home to the one I love with wit pants
and I cant say a thing about it" ?
A. Yes, sir.

Witness leaves the stand.

MR. HOOVER:
.1)1~ Commqnwealth has summoned Sheriff Sam H. Callendar;
he is ill and confined to his bed and unable to come to the court
room. We do not want to rest our case and do not propose to do
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so until Sheriff Callendar has testified or until there has been an
understanding that we reserve the right to put him on
page 340 ~ the stand at such time as he is able to come before the
trial is ended.
THE COURT:.
I know from information that I have that he cannot come out

now.
MR. MESSICK:
We think it is within the discretion of the Court if the Commonwealth wants to rest that reservation as to him; that is all right
with us.
MR. HOOVER:
The Commonwealth rests its case, subject to this reservation.
MR.. MESSICK:
We would like to see the Court in Chambers.
IN CHAMBERS:
MR. MESSICKl:
We call on the attorneys for the Commonwealth to vouch as to
what they expect to prove by the other witness, Sheriff Callendar,
so we can make our motion to strike the evidence of the Commonwealth.
MR. HOOVER:
We intend to prove by Sheriff Callendar;._the only thing I can
think of now-at least that he saw Ralph H. Garner on a day
shortly after February 20th, during that week-I do not know the
exact day of the week-and observed the bruise on his cheek just
below the left eye, as described by other witnesses. I think of no
. other matter that we propose to prove by him.
page 341 ~ MR MESSICK:
That is purely cumulative testimony.
MR. SPENCER:
It is cumulative.
THE COURT:
The situation stands as it was.
MOTION TO STRIKE THE EVIDENCE OF THE
COMMONWEAL'DH:
MR. MESSICK:
That being the Commonwealth's case, we move to strike the evidence, on the ground that the Common.wealth has not established
the fact that Smith's death was brought about by a criminal agency.
The last fact that we have in evidence in this case today, those·two
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notes clearly show a troubled and wor:ried state of ·mind on- the
part of Frank C. Smith and clearly show suicidal tendencies. They
were w.dtten in his hand writing, put on the top of his dresser in
his bed room and are what you might say his last living· statements.
One of these notes said: "Get out I don't care what happens."
The Commonwealth's own, witnesses here on yesterday talked ·
about his conversations with Frank C. Smith, and that. ~vidence·
clearly showed that Frank C. Smith had a worried and tr0ubled:
mind. Be it true or false a man who would write· such a thing
as that other note about his wife and leav:e it in his bed room shows
that he was mentally unbalancd, and then his last living statement
was: "Get out I dont care what happens."
The testimony of your Coroner., the sworn officer of
page 342 ~ your Court, who examined this body, who saw ,the
conditions of that house, wh0 took the· man's body to
the hospital, who made an X-ray of the body pn this very night,
who was called when the body was still warm, told your Honor
that he was of the opinion that that night that it was :a case of
sufoide· and that he is still of the same opinion today. That being
true,~and there is no physical fact in this case that tends in. any
way to disprove it, and it is all a part of the Commonwealth's
case,-there is no circumstantial evidence of criminal agency to
warrant this jury in finding that the woman is guilty. The law
is, if· your Honor' please, that the burden is upon the State of Virginia, not only to prove the death of Frank C. Smith beyond all
reasonable doubt, but also to prove beyond all reasonable doubt
that it was the result of. criminal agency, not accidental, not from
natural causes and not as a result of his own act by suicide. Wherever the evidei:i,ce in a case is equally consistent with the theory of
criminal agency as the theory of suicide, there has been no proof
that would warrant a conviction. We are dealing with circumstantial evidence if .your Honor please. I could point out to your
Honor the circumstances that show conclusively that this was a
case of suicide and not of criminal agency.. Dr. Cash told you. this
morning that the first law of nature is the law of self preservation.
If a person had been in that home and struck Frank C. Smith with
the hammer on h.is head· that blood would. necessarily have spurted
on that person. Even if he did not have his head topage 343} wards. the man, the· very first thing he would have
done would have been t'O·tum. in the· direction the. blow
came from.
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Th.e _Federal Bureau otf Investigation and .the State authorities
have ·made a painstaking and minute examination of that house
from beginning to .end, of all the clothing and wearing apparel of
that lady (indicating Mrs. ·Grace M. Smith)., and not one -drop .of
blood, not one .thing have they found that .in any way implicates
her. Even if they had established in this case that Frank C.
Smith's death was due to criminal agency, they has ·not pointed her
o.ut :as the •crirriinail :agency. They :have not pointed Ralph H. Gar·ner out as .any criminal agent. Gamer has testified in this case-and it stands uncontradicted and undenied-that the blood .on the
garments found in his home came as the r:esult of his .having to
put a man out of the Spotswood Oub on February .3rd, seventeen
days before this alleged offense. That evidence stands uncontradicted in this record. It stands as a physicalimpossibility that Mrs.
Smith could have taken that man to the basement and hanged bim
al0ne. There :is no. question about .the fact :that that man was struck
with a hammer., and that he stood in the hall for at least ten
minutes, while he bled the blood .that was there, and then went to
that basement and hung himself.
Your Honor, if ·you :struGk a man in .the head with a hammer,
would you permit him to stand still for ten minutes, and then take
1him to tme :basement and hang him? Of course, not. If you have
murder in your heart ·and if you have the implement
page .344} in your han.d to kill him, if you hit :him and he did not
falL you would b~ve continued to hit and hit until you
killed him.
All of the circumstances in :this ,case ithat ·this iW1lS a .case ,of &ttici-de. Thene ,is :no evidence that ·points ·out a~y criminal agency as
the cause of his death. 'Even if we concede that a .criminal :agency
had been :pointed out as the cause of .death, Mrs. Smith has not
been :shown to be ·participi~nt therein. The :clothes this .man ·had
on were not torn; there was a little blood fo the ir:.ont of his underwear :that came from the wound in his head and that wound
caused ·no concussion or Ulnconsciousness. ¥our Honer, if any·one
.had hit Frank Smith with the hall1lll1er, the first law otf ·nature, ·the
law of self preservation, would have,driven ,hi~n to -strike and injure
,fue party wh@ struck him, and !ther:e ·would ha:v.e been evidences ·in
that house of a ,terrific struggle. The blood ·spots in the hall conclusively ·show that he :stood there, ,and that there was no struggle
in .the hall, for, if there had ;been ,a str.uggJ:e, rthe bloed would have
·been smeared all over the place.
·
Now, I could .point out .many oth~r _circumstance~,~ established
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by the Commonwealth in this case,· that show conclusively that
Frank C. Smith's death was not brought about as the result of

criminal agency. His suicidal tendency is clearly_ established by
the last two notes that he w.rote. The Coroner of your County
says it was suicide in his opinion and that he is still of the same
opinion. Now, what is the law under these circumpage 345 } stances ?
Counsel here read to the Court from Wharton, Vol. II,
page 1506, on the sufficiency of the evidence to go to a jury on
whether a question of murder or suicide, and from Michie on
Homicide, Vol. II, page 1117, and from Vol. 26, American Jurisprudence, also Vol. 30, American Jurisprudence, page 387, and
from Corpus Juris and other authorities. He also· cited numerous
Virginia cases, reading at length from them; and, in conclusion,
said:
Your Honor, under the evidence in this case-these last words
of Frank C. Smith, the testimony of your own Coroner, the testimony of your own Coroner, ·the testimony as to all the circumstances as detailed in the evidence are consistent with the theory
of suicide and of no other theory,-! could not sleep at night if
that woman were convicted. To us who are advancing along in
the years of life, to permit her to be convicted on such evidence
would be a burden that I think all of us would carry to our graves.
In my humble opinion, I do not see how under the evidence in
this case that the Commonwealth could find itself, consistent with
justice, to ask for her conviction. I, therefore, respectfully move
to strike the Commonwealth's evidence in this case and not leave
it to the suspicions of the jury when they are locked up to consider their verdict. It is your Honor's duty to step in and bring
this unfortunate affair to a certain and definite conpage .346 ~ clusion that will be in accord with .right and justice.
MR. HOOVER:
I can agree with a great deal and perhaps most of the law which
Mr. Messick has expounded here before your honor; but I can
agree with him on practically none or any of the deduction he has
drawn from the evidence. I will be glad to go into a detailed discussion of this motion to strike. However, at the outset, it seems
to me the Court should be prepared and ready to rule on the motion at this time, without further argument, for if ever this Court
had a case presented that is a jury question, this is that case. I
will be glad to argue it in just as much detail, and even more, as
has Mr. Messick, if the Court cares to hear argument.
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"DHE COURT:
I would rather have a little more information from the -Commonwealth.
MR. HOOVER:
Beginning with the exhibits, written by Frank C. Smith, which
Mr. Messick says point to the theory of suicide, and which he has
explained as suicide notes, the last words of Frank C. Smith·:
Where did he get anything like that out of the· notes? What indication of suicide is there, and what indication do you have that
they were the last words of Frank C. Smith? So far
page 347 ~ as I know, those notes might have been written six
or twelve months ago, that is from the standpoint of
February 20th. There is no reason to believe they were his last
words. Mr. Messick has talked about the suicide theory. What
evidence is there on the suicide there? So nearly as I can recall the
only possible evidence in this case which could be taken to bear out
a suicide theory, are certain self-serving statements made by the
defendant herself, when she talked to the officers on the night of
February 20th, she indicated that he had previously tried to take
his life-self-serving declarations on her part; and in a general
way what Dr. Byers said on the witness stand--or what they think
he said on the witness stand. Dr. Byers testified that he had formed a first impression that this man· had committed suicide. However, that thereafter he made some investigation of the premises
and talked with the defendant and then decided that the Commonwealth Attorney should be called. Who ever heard of a coroner
calling the Commonwealth's Attorney, when he had definitely de1cided there was a suicide? Mr. Earman never had an experience
like that either. That is all you have got in this record, except Mr.
Messick's argument about suicide.
You have in evidence here the statement of this defendant as to
what occurred on the night of February 20th. The most preposterous and most absurd and unbelievable statement ever advanced
in this court room, in fact, two or three statements. Taking the
one most favorable to her: That she ·was lying on the
page 348 ~ lower half of the bed and her husband had left the
room and she knew nothing at all of what went on in
the house until she got up and stepped out in· the hall and stepped
into a pool of blood, or what she later discovered to be blood.
Right there on that same bed, and the evidence is uncontradicted,
on that bed one half which she was occupying, was plenty of blood
itself and clear over the far wall and on the stand beside the bed

. I

·310

~supreme Court ,of Appeals .of Virginia

and at the foot of the bed and in that hallway was a ,large .pool (of
blood, .one-half to ,three..fourths of a pint. That is the ·testimony.
She said she did not know _how it got there; did not know anybody
was bleeding there ; did not know it was her husband's blood, although she did .direct the officers to the :basement and said it was
her husband. That she was there in .that house alone,. and, ;according to her story, she was :the '.Oilly .person who could know what
happened there ·that ,night.
.Mr. Messick has completely forgotten that there was a good deal
of evidence in this case that is :going to .be believed·; that on that
.night there went to that house Ralph H. Garner; Mr. Messick has
forgotten about that, the ev:idence pointing· to the criminal agency
in his case. !He concedes there was a .dead man. He says we
must establish the -d·ead ,body ;and the -criminal agency and .he has
·forgotten.about:the criminal agent.and the ·evidence about the-criminal agent. I will ,not ·go into more detail about that.
The testimony, all from the neighbors out there, is that ever
since Frank Smith went into the army his wife was be·page 349 b dng unfaithful to him; other men going to the house;
you heard the neighbors say they had been calling on
the Smiths up until the time he went into the army and they ceased
this association because of the things that went on there; several
·good ladies on the street said they saw these men going and coming
there, going in the ·back ,door and coming from the back door. Mrs.
Rihodes .testified that she saw Ralph Gamer go by and tm~n into
the Smith driveway; she heard.loud noises and a man's scream and
that a car ,came back by ·her and she recognized the driver as Ralph
Gamer, the ,same man she saw .there in the summer in the back yard
.taking a sun bath -on Saturday afternoon, .and riding along the
street with Grace Smith in her car. We -have Ralph Garner on the
stand and the testim0ny of the .officer, when questioned, he said:
"Well, I :have been expecting it."Why had he been expecting it?
"Because people were looking at him and pointing fingers at him."
You .have his statement that he had a bare acquaintance with this
defendant. If the barest kind ·of acquaintance, what was he doing
up there on all these occasions? You will remember that he took
:her-up to Staunton to the old fortune teller there.and she definitely
identified them as the two persons who came to her at that particular time. When we know these people had been going there
and Ralph Garner, in particular, had been going there, and that -he
went there, under cover, on the night of February 20th, and stayed
20 to .30 ·minute;, going hurriedly and. coming aw.ay .hurrieflly,
1
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lodkitrg :over ·his :Shoulder, :and while in .there the neighpage 350 ~ bor heard loud noises and heard a.:man scr~ and
saw Frank Garner there. The officcrs described the
blood all :Gver the floor upstairs in the· hall and Frank :Smith ·.sitting down there in the basement on a 23 inch little .ladder, ·sitting
there with almost all the weight of. his body ··on the ladder, with
the left :foot solidly ori the floor and right one up on the ladder,
sitting there peacefully with no contortion of his features. Ralph
H. Gamer was seen with scars .on 'his face ·and with scars on
the ring finger on :February 21st, and even had the ·swelling .in
.his ·;r.ing finger when picked up on March first, the man who said
.he ,had ·never .been there .and :barely knew this woman. Of course,
he went there and there resulted a mighty and :tremendous fight,
Jright there fa :the hallway ; that is the only sensible deduction that
can be made from what was found in the hallway; and then
after he hit the man and knocked him out, knocked him unconscious, what was he going to do with him? It could have happened _in many other ways but the best solution was to take him
to the basement and make it appear as if .he had hung himself.
Your Honor knows ·he did not any more commit suicide than I
.did. The case is shot through with an abundance of ·evidence to
·establish the criminal agency in this :case, .which, added to the
.evidence that Frank ·C. Smith was found sitting there, is all that
is necessary to make ·out the corpus delicti.
As to Ii>r. ·Byers, as you know when he first took the stand~ he
said he first thought it was suicide; and then, after
page 3.51 ~ looking around the house and seeing the physical situation and talking to Mrs. Smith and she had not been cooperative with him and asked him whether he was trying to get
sarcastic with her, he became suspicious and called the Common-·
.wealth's Attorney. He denied ever having made a statement that
he thought it was suicide. Then, what happened? He comes back on
the stand, at the instance of the defense, and gets up and tries to
revamp a denial and says that he had ·never denied making the
statement that it was suicide and went on further .and said it· was
still his opinion that the man had committed suicide; but, even at
that, upon cross examination by Mr. Spencer., said that that present
opinion of his, which was just a continuation of ;his first impres•sion, :was based solely on what he learned that night, and not on
any facts that were brought out in this trial, and was only his
private opinion. Dr. Glsh ~aid he just .muld not l!onceive of a man
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just sitting down on a little stool like that with his feet on the
floor being able to hang himself.
THE COURT:
I am uncertain but I think it is a question for the jury.
MR. WEAVER:
May I read to your Honor from the Terrell case, 171 Virginia?
Counsel here read at length from this case; and, in
page 352 ~ conclusion said:
In that case defendant made a motion to strike the
evidence of plaintiff, but the lower court refused to grant the motion and let the evidence go to the jury, and the case was reversed,
the appellate court saying that the motion should have been granted.
MR. MESSICK:
Mr. Hoover had said to your Honor that there was evidence that
a terrific fight took place in that hall. There was no such evidence.
THE COURT:
That is a conclusion that most any one could draw.
MR. MESSICKi:
The blood, as we saw it the other day, is as it was on the night
of February 20th. How could you reach a conclusion unless there
was a smearing of the blood, unless there was an attempt to remove
that blood, to hide it. These officers were called and got there within 10 or 15 minutes after this man died. There was no effort made
to remove any blood or to cover up anything. If Slim Garner had
participated in any murder, .don't you know that he would never
have had those bloody clothes over in his home? Don't your Honor
know that if Slim Garner had been in the Smith home with that investigation that was made by the officers of the law and the FBI
agents that his finger prints would have been found in that home?
page 353 ~ THE COURT:
I don't know that is true. It seems they had trouble
with his finger prints.
MR. MESSICK:
His finger prints were taken by the police officers; they admitted
taking his finger prints, and they were not there.
THE COURT:
The motion is overruled.
MR. MESSICK):
Defendant, by counsel, excepts to the ruling of the Court, on
the grounds hereto£ore stated.
COURlT and Counsel returned to the Court Room.··
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page 354 ~

WITNESSES INTRODUCED ON BEHALF OF
DEFENDANT.

DR B. S. YANCEY, a witness of lawful age, called on behalf
of the defendant, after being duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR MESSICK:
Q. You are Dr. B. S. Yruicey?
A. Yes, sir.
Q. And you are sometimes called Bud?
A. That is right.
Q. You practice medicine in Harrisonburg?
A. Yes, sir.
Q: How long have you practiced medicine here?
A. Since 1932.
Q. What schools are you a graduate of?
A. University of Virginia and Medical degree from the University of Virginia.
Q. When did you graduate?
A. 1926.
Q. Where did you practice before you came to Harrisonburg?
A. Chase City.
Q. And you have practiced here since 1932?
A. Yes, sir.
Q. Harrisonburg was your home?
A. Yes, sir.
Q. You were born and raised here?
A. Yes, sir-.
Q. Were you acquainted with Frank C. Smith?
A. Yes, sir.
Q. Was he a patient of yours?
page 355 ~
A. He was.
Q. Upon Frank C. Smith's return from military service did he
come to you for treatment?
A. He did.
Q. Do you recall during what time you were treating him?
A. I can refer to my note book; The first time I saw him was
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on February 8, 1945.; .the second time was on ·February 17th; and
the last was on February 20th; I saw .him three :times.
Q. Did Frank C. Smith come to you and complain of his stomach and .some .trouble with .it:?
A. Yres, sir, when.he cametomethe:first time, on·February:Sth,
lie said he just did not feel good; that he had some discomfort in
his stomach' and was nervous and upset.
Q. Did you learn about any iodine that he had taken ?
A. Yes, sir, he told me then that he thought:his.stomach trouble
probably followed the taking of some ·white iodine a week before;
this was entirely possible ; and I know what he was :speaking .of is
Lugol's solution, which is, ·of course, harmless in moderate quantity;
and I asked him at that time how he J}appened to take it, because
it was very obvious it was not intended to be taken internally, and
he said he got it by mistake for cough syrup.
Q . Wh at ..·15 ·wh ite 10.dine?•
A. Yes, sir white iodine is what .is known as depage 356 ~ colorized tincture of iodine, ·which is iodine to which
strong ammonia has been added ; something we do not
use at all.
Q. He came back to you for treatment:?'
A. I did not hear anything more from him until '.February
17th. On Saturday night he came fa just,as I was leaving the office.
After the examination on the 8th, a complete examination, we .felt
this thing that was troubling bim was :nervous in origin, because we
found nothing physically wrong with him, so I felt he was just
trying to get something off nis mmd, ;as he ·definitely ·was :in a state
of marked depression.
Q. Did you give him some nredi:oine .to make him sleep?
A. I gave him some capsules ; I gave him a medicine ·and an injection of Vitamen B Complex, :11mat is something used ~n nervous
cases.
Q. What was the :medicine ·you rgave him?
A. Luminal.
Q. During -the time you ·were treating '.him did ·Mrs. Grace
Smith, his wife, communicate with you 'in :regard to her ·husband's
condition?
A. She :called me one time on the phone and inquired about ·ibis
condition.; 1I don't riemLl the .exact 1:1.ate:; :and she ·ttame ;to the office
and I was busy, around lunch, and she did not wait.
0

•
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Q.

Did she seem to be interested in his condition?
Apparently,_ she; was.
Q. You saw him the last time on February 20, 1945.?
A. Yes, sir.
Q. What time did you see him?
page 357 ~
A. I think it was- around noon, but I am n<>t positive of that; he just .came in for an injection of this
Vitamen B. Complex.
Q. Tell the jury the mental state you found him in on the 20th
of February, 1945, the day of his death?
A. On February 20th, I did not see him long enough to form.
any opinion of his mental. state· on that date at all; he· came in. for.
the injection and left.
Q. During the period from February 8th to the 17th what was:·
his. mental state?
A. On the night of February 17th, he was in a very marked
state of depression. Do I ha:v.e: to go into, the cause of the depression?
A. I do not think you have to do that unless. these gentlemen
( indicating attorneys for the Commonwealth) want. you. to.
Q. Coming back to the 17th: He was in a marked state of
depression?
A. Yes, sir, he was definitely depressed.
Q. In other words, he had a worried and troubled mind?
Q; In your opinion from your examination of Frank C. Smith
was: he a fit subject for suicide?
MR. HOOVER:
We object to the question; Dr. Yancey has not qualified as. an
expert on this question and is not qualified to answer a. question
like that.
page 358: ~ THE COURT:
The question is. leading and the. objection is sustained.

A.

MR. MESSICK:
Defendant, by counsel,. excepts to the. Court~s ruling.
Q. Tell this jury, Dr. Yancey, from your examination of Frank:.
C. Smith if. he had or. had not suicidal tendencies}
A. I cannot' answer that; that is a question I do, not. s.ee'. how-I.
could possibly answer that correctly~
Q. Then express your opinion oil it as a. doctor?
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MR. HOOVER:
We object to the question on the same grounds.
THE COURT:
Objection overruled.
MR. MESSICK:
Q. Dr. Yancey, from your examination of and talking to and
treatment of Frank C. Smith, I will ask you to tell the jury if, in
your opinion, he possessed or did not possess suicidal tendencies ?
A. The only way I could answer that is a statement that he was
definitely depressed and laboring under a very severe mental and
nervous strain. I do not think that I, as a practitioner of medicine,
without the aid of some definite psychiatric help, could say that an
individual whom I saw in the course of one examination, had or
had not suicidal tendencies. I will say he was definitely depressed
and laboring under strain and under terrible and turpage 359 ~ bulent emotions. He was upset, in other words.
Q. What did you proscribe for him?
A. Luminal, and Vitamen B. Complex.
Q. What is Luminal?
A. A sedative.
Q. Did you or did you ·not tell him to abstain from the use of
anything?
A. How do you mean?
A. I mean alcoholics.
Q. I asked him that specific question, if he had been drinking.
He said he had been drinking rather heavily over the last few weeks,
and I very specifically cautioned him against that for two reasons:.
A man in a depressed state is in danger of hurting himself or some
one else, or become a chronic alcoholic. The three times I had seen
him he had not been drinking.
Q. Because of his terrible and turbulent emotions and depressed
state of mind, you advised him not .to use alcoholice?
A. Yes, sir.
Q. Becaus~ of your fear that he might do injury to himself or.
others?
A. I stated that he might harm himself or others or become a
·
chronic alcoholic.
Q. You had tried to get him to abstain from the use of intoxicants because of his mental condition?
A. Yes, sir, I did.
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page 360 ~

CRiOSS EXAMINATION

BY MR. SPENCER:
Q. You say Mrs. Smith called and inquired about him?
A. Yes, sir.
Q. What was the nature of her interest? Was she inquiring to
find out how long he was going to live?
Q. She was asking about what was wrong with him and how
he was.
Q. Is that all she asked you about?
A. It was a telephone conversation and that was all.
Q. Dr., Frank Smith, as I gather, had not indicated to you at
any time, either by mistaking the white iodine or otherwise, that
he intended any harm to himself ?
A. He did not intimate it directly.
Q. Did he tell you whether or not-I presume as a practicing
physician, you asked him certain question to elicit what it was he
had on his mind?
A. Yes, sir, he did.
Q. Did he tell you what was worrying him?
A. Yes, sir, he told me he had returned from the army and
found his domestic relations were not what they should be; that he
was very dissatisfied; he felt his wife was not living up to the conduct that he expected her to. I am saying what he said. Whether
that be real or imaginary, that was what was going on in his mind.
Then he said he would give anything to get his wife back to the
same state and assume their same ma_rital relations as before they
had. He did not hold any malice against her. In other
page 361 ~ words, he wanted to get her back.
Q. He told you he knew she was untrue to him?
A. Yes, sir.
Q. Did he say he found her insatiable sexually and he found
himself unable to cope with the situation?
A. He did not say that.
Q. · He did say she was going with other men?
A. Yes, sir.
Q. He did not want to get rid of her?
A. No, sir.
Q. Don't you think that kind of situation would make any man
nervous and unable to sleep ?
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A.

Very definitely it would.

REDIRECT EXAMlNATION
BY MR. MESSICK!:
Q. I do not know whether you will care to- answer this question
or not:
Did Frank C. Smith want treatment to. restore lost manhood if
you want to call it that?,
A. I am not sure whether he did or not. I think he wor.ried
over that.
Q. He w~ worrying ov;er his. sexual capacity?·
A. In part.
RECROSS EXAMINATION

BY MR. SPENCER:
Q. Did you discover from him in your questioning of Frank C.
Smith that there was anything else worrying him other than his
·
relations with his wife?
A. no, sir.
page 362. ~

RE-REDIRECT EXAMINATION
BY MR MESSICK:
Q. And. his loss. of manhood?
A. Sexual capacity in part.
Witness leaves the stand.
VANCE DINGES, a witness of lawful age, called on behalf of
the defendant, after being duly sworn, testified as follows::

DIRECT .E.XAMINATIQN;
BY MR.- WEAV:ER:
Q. How old are you?
A. 29.
Q. What is your occupation?
A. I am a professional ball player.
Q. Whom do you play. with?
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· A. Philadelphia Phillies.
Q. Are you married?
A. I am.'
Q. You. live in. Harrisonburg?
A. 1 do.
Q. On New Year's Eve night where were you?
,
A. Spotswood Country Club.
Q. Did. you have· an altercation there with one, Frank C. Smith?
A. I did.
Q. Plea~e state to the juzy what happened?
A. Later on in the evening-I guess it was after the
page 363 intermission-they had a sort of jitterbug contest, which
I was watching like other people and my wife was right
along side of me; and I was enjoying myself like any one else was.
Looking around I saw Mrs. Smith was standing behind me. Of
course, I was taller than she was, so· I invited her to get in front of
me, so, when she did so, I put my hands on her shoulders-I did it
unconsciously I guess. In a few minutes Mr~ Smith grabbed me by
the ann and said : "You sons of a so and so, don't you know that
is my wife?" I said: "No, I don't know it; this is my wife." We got
into an argument and naturally I got mad and people running to
the place and I guess trying to separate up; I did not hit him any
blows, just argument, so I went outside to cool off a little bit. I
come back and after a· few minutes I decided I better leave before
I got in any trouble, so I went out to the car and the ,people I was
with were not there, and I started back to find them and right close
to the door was Mr. and Mrs. Smith coming out; they were coming out with another couple they were out there with. I said: "Now
say what you called me _inside, now say it!" So he did say the
same thing and I hit him once and he made no attempt· to fight
or anything, so that was all there was to it.
Q. Did you know Mrs. S'mith prior to that?
A. Just to speak to.
Q: Did you know Mr. Smith?
A. No, sir, I did not.
page 364 ~
Q. Were you out at the Spotswood Country Oub
on the night of February 3-, 1945.
A. I was.
Q. Was there a disturbance there on that night?
A. There were.

r
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What happened on that occasion?
Mr. Gamer put on a jitterbug contest or something and gave
$5.00 to the winner of the best jitterbug, so there were judges, 2
or 3 judges, and they decided on it, and Kingston, I think he had
been in the service, got mad and said he thought he was the best
jitterbugger, and Ralph Gamer started around there, and then I
did not see anything after that until it was all over. I went in the
balcony to look down to see the argument, and it went off toward
the door and I did not see anything.
Q. Did you see him after the argument; and, ·if so, state the
condition of his clothes.
A. His coat was torn.
Q. Was there any blood on him?
A. He had cut his hand I know.
Q. Was there any blood on his clothes?
A. I guess there were in the scuffle; his hand was bleeding.
Q. Do you remember where his coat was torn?
A. Up around here (indicating); the lapel was pulled down.
Q. Did you see Mr. Garner on the 21st day of February, the
day after Frank Smith's death?
A. I saw him; it might have been the next day, the 21st or
22nd; I go in there every day at that time for breakfast, and I
stop in in the evening.
page 365 ~
Q. Did you talk to Mr. Garner?
A. Yes, sir.
Q. Did you see any bruise on his face?
A. None whatsoever.
Q. Was Mr. Garner on the 21st or 22nd in his usual place of
business working?
A. Yes, sir.
Q.
A.

CROSS EXAMINATION
BY MR. SPENCER:
Q. W}lat do you do when not playing base hall?
A. I work at Blatt' s, dry cleaning establishment.
Q. Weer you working there around about the time of this occurrence you have described?
A. Yes, sir.
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Q. That is just diagonally across the street from where Mrs.
Smith worked?
A. I do know that is where she worked.
.Q. Yancey and Weaver's office, with a great big sign indicating
Yancey and Weaver's office?
A. Yes, sir.
Q. You said you knew Mrs. Smith ?
A. Yes, sir.
Q. Did you know where she worked?
A. Yes, sir.
Q. Did you ever go to her house?
A. No, sir, I never did.
Q. How tall are you?
A. 6 feet, 2.
Q. You say Smith called you the 4-f so and so?
page 366 ~ A. Yes, sir.
"
Q. He said that when he saw you with your arms
around his wife's shoulders?
MR. MESSICK;:
We object to the question; that is not what he said.
THE COURT:
He said he put his hand on her shoulder.
MR. SPENCER:

Q. Did you say you just put your hands on her shoulders?
A. Yes, sir.
Q. Did Mr. Smith take offense, whatever your position was?
A. Yes, sir.
Q. On the second occasion you invited him to call you that
again?
A. Yes, sir.
Q. He did not renew the quarrel, but you did renew the quarrel?
A. Yes, sir.
Q. You said you struck him : Do you know where the blow
landed?
A. I think I made his nose bleed a little bit.
Witness leaves the stand.
DR. JOHNS. SAWHILL, a witness of legal age, called on behalf of the defendant, after being duly sworn, testified as follows:
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DIRECT EXAMIN:ATION
Q.
A.

What is your oceupation?·
I am professor of. Latin and German at Madison College.
page 367 ~
Q. Do you know Mr. Ralph Gamer?
A. Yes, sir.
Q. Did you attend the funeral of Mr. Frank C. Smith.?·
A. I did.
Q. In what capacity?
A. I was an honorary pall bearer.
Q. Acting for. what organization?
A. The American Legion.
Q. Did you see Mr. Ralph H. Gamer at that ·funeral?:
.A. . Yes, sir.
Q. Did you talk to him?
,.
A. Perhaps in just a casual way.
Q. Did you notice any bruise on his face?
A. I did not notice anythin~.

CROSS EXAMINATION
BY MR. HOOVER:
Q~ You say you did not notice any bruise· on his face·: You do
not mean to say he did not have a bruise on his face?·
A. No, sir, I would not say that.
Witness leaves the stand.

VANCE DINGES RECALLED:
CROSS EXAMINATION
BY MR. SPENCER:
Q. I am sorry but I overlooked asking you a question: You
said you saw Mr. Garner on the 21st or 22nd?
A. Yes, sir.
page 368 ~
Q. That was at Bowers restaurant?
A. Yes, sir.
Q. You said you did not see any bruise on his face?
A No, sir.
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Q.
saw a
A.
Q.
A.
Q.

A

Q.

When was the question raised? When were you asked if you
bruise on his face? How long after_ that~?
I don't know.
You said you saw him on the 21st or 22nd?
Yes, sir.
You said you did not observe any :bruise on :his left cheekYes, sir.
How long was it before you hear,d any ,question raised as
having had any ·bruise ,on his face?
The other day.
Just a few minutes ago.?
Yes, sir.
You had ·not thought of -it before that time, -until the other

to his
A.
Q.
A.
Q.
day?
A. No, sir.
Q. You ~ere n~t lookii.ng for any bruise?
A. No, :sir.
Q. What you were attempting to say was that you did not
notice it?
A. I might have noticedl it.
Q. You heard nothing about it from that time, the 21st or 22nd,
1lttlltil :Several days ago, abnost 8 months?
A. Yes, sir.
page 369 ~

REDIRECT EXAMINATION

BY MR. WEAVER:
Q. You did talk to him on :that day?
A. Yes, sir.
Q. And you did .not notice any bruis_e on his face?
A. No, sir.
·
Witness leaves the stand.

ELOISE SELLERS, a witness ;Of lawful age, called •Olil behalf of
the defendant, after being duly sworn, testified as follows:
DIRECT EXAMINATION
BY .MR. WEAVER:
Q.

Please state your name?

-·:._..- ...~.
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A.
Q.
A.
Q.

Eloise Sellers.
I believe you are a waitress at Friddle's restaurant?
Yes, sir.
How long have you been working there?
A. 7 years this January.
Q. Do you know Mr: Ralph Garner?
A. Yes, sir.
Q. How often do you see him?
A. Since he has been in Harrisonburg, I see him practically
every day some time.
Q. Have you. ever noticed a bruise on his face?
A. No, sir.
Q. On the morning of February 21st, did you see him?
A. Yes, sir.
Q. Where?
A. In Friddle's restaurant.
page 370 ~
Q. State whether you talked to him or what happened?
A. On the morning of the 21st, I worked to between 11 :00
and 11 :30; and, as usual, I picked the paper up and sat down in
one of the booths and started to teading, and he came in and sat
down beside me. He did not say anything to me; I just merely
mentioned that I did not know the people.
· Q. You mentioned that you did not know the people?
A. Ye~~~
..
·Q. Did you talk to him on that occasion?
A. No, sir, I did not.
Q. Did he have a black eye or bruised place on his face·?
A. Not that I could notice whatsoever.
·
CROSS EXAMINATION
BY MR. SPENCER:
Q. You said he came in and sat beside you in the booth?
A. Yes, sir.
Q. Which side?
A. He sat on my right side; he was facing the front do9r.
Q. The booth or table?
A. The booth I was sitting in. There are 8 booths where you
start in from the front.
·
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,·
Are the booths quite high backed?
Yes, sir.
Are they lighted by red or tinted lights?
Only Neon, lighted over the top, one long strip all the way.
around.
page 371 ~
Q. How high is the lighting above your head?
A. The ceiling is as high as that light there ( indicating) and the light sets down about 8 inches below the ceiling.
Q. Did you have any reason for looking for a bruise or expecting it?
A. No, sir.
Q. Did you notice it?
A. I think I would have noticed it if it had been there.
Q. You would not have noticed it if covered up with cold
cream or powder on it?
A. Some time or other as many times as he is in there.
Q.
A.
Q.
A.

REDIRECT EXAMINATION
BY MR WEAVER:
Q. Did you notice any powder on his face.?
A. No, sir.
Q. Or cold cream?
A. No, sir.
Witness leaves the stand.
WELDON HIGGINS, a witness of· lawful age, called on behalf of t~e defendant, after being duly; sworn, testified as follows:
DIRECT EXAMINATION
BY MR. WEAVER:
Q. Where do you work?
A. Right now I work for Blatt's. I did have a cleaning plant
of my own.
Q. I hand you this coat, -marked Commonwealth's
page 372 ~
Exhibit No. 20, and ask you to examine it and state
whether you have ever seen it before?
A. I have.·
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Q. Whose coat is it?
A. Mr. Garner's?
Q. Were you at the Spotswood Country Oub on February 3rd?
A. Y:es, sir.
Q. State, if you know, whether Mr. Garner had any trouble
that ,ev,ening?
A. A fight started in the club and he was trying to get the boy
-out the door; he put him outside and in the scuffle he hit a glass
door and br.oke the glass. ·
Q. Who was the boy??
A. I think a Kingston boy.
Q. Did· you know the boy?
A. I have seen him around town.
Q. How dose were you to the ·scuffle?
A. About 15 feet.
Q. Did you see Mr. Garner when his hand went through the
glass?
A. A crowd in front and I could not see.
Q. Did you see him ,immediately after the scuffle?
A. 10 or 15 minutes after.
Q. Where were you then?
A. I was sitting at a table.
Q. Talking to Mr. Gamer?
A. Yes, sir.
Q. Describe :his .clothes and as related to blood?
page 373 ~
A. Hi~ hand was wrapped up and he asked me
about fixing the coat and I told him the coat could not be fixed unless ·he sent it back to the factory and -have a new lapel
fixed on it ; that I could not do it.
Q. He asked you if it could be repaired?
A. Yes, sir, and I could not do it.
Q. Have you seen the trousers that matched that -suit?
A. I think I have cleaned them, yes, sir.
Q. Since that time?
A. The following week I think they wer-e deaned.
Q. When was the next time you saw him after the 20th .of
February?
A. The neKt time I saw him after the .night of the dance?
Q. Yes, sir.
·
Q. Did you attend Mr. Smith's funeral?
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A. Y:es, sir.
Q. Are you a member of the American Legion?
A. Yes, sir.
A. I don't exactly remember, probably the middle of the week;
usually saw him ,down the street to speak to him.
Q. What part did you play in the Smith funeral?
A. I had charge of the funeral service representing the Legion.
Q. Did you have charge ·of selecting your members?
A. I was supposed to get a body to represent the American
Legion at ,the funeral.
·
Q. Did you do that?
A. Yes, sir.
Q. Was Mr. Garner one of that body?
page 374 ~
A. Yes, sir.
Q. Did you see him on the day of the funeral?
A. Yes, sir.
Q. Did you talk to him?
A. Yes, sir.
Q. Did he have a black eye and bruise :on his face?
A No, sir.
Q. Have you ever seen him with a bruise on his face?
A. No, sir.
·

CROSS EXAMThTATION
BY MR SPENCER:
Q. When after Frank Smith's funeral were you first asked
whether he had a bruise on bis face.?
"- Within the last couple of weeks.
Q. You had to think back some 8 motiths as to whether you
did :see or failed to see a bruise if it was there?

A. Y-es, sir.
REDIRECT EXAMINATION
BY MR WEAVER:
Q. Who officially took charge of your body there?
A. Mr. Gamer.
Q. Under whose instructions?
A. Under my instructions.
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You asked him to be in charge of the color guard?
Yes, sir.
Why did you ask him?
A. Because he had more experience with funerals
page 375 } that I had; This was the first I ever had.
Witness leaves the stand.
Q.
A.
Q.

COURT ADJOURNED AT 5 :10, to reconvene Friday, October
19, 1945, at 9 :30 A.M.
Friday, October 19, 1945, Court convened at 9 :30 A.M.
JOHN L. ELLIS, a witness of lawful age, called on behalf of
the defendant, after being duly sworn, testified as follows:
DIRECT EXAMINATION

BY MR. EARMAN:
Q. Where do you live?
A. 408 East Market St.
Q. What is your business?
A. I work for the Coca-Cola Company.
Q. Do you know Mr. Garner?
A. Yes, sir.
Q. Do you know him well or not?
A. · Very welL
Q. How long was he in Harrisonburg before ·you learned · to
know him?
A. It was the first week he was here.
•
Q. About how often have you seen him since then?
A. Almost every day.
Q. When he was managing the restaurant on East Market
Street, known as Bowers Restaurant, did you take your meals
there at times?
page 376 } A. I taken my breakfast there.
Q. State whether or not on Wednesday morning,
February 21, 1945, you took your breakfast in that restaurant?
A. Yes, sir.
Q. Did you see Mr. Garner there at that time?
A. Yes, sir.
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Q. Did you have the opportunity to observe whether or not
he had any bruise about his face?
A. Yes, sir, I did.
Q. What opportunity did you have? .
A. Tuel distance across the counter from him; he was standing
on one side and I on the other.
Q. Were you talking to him face to face?
A. Yes, sir.
Q. Did you see any bruise on his face?
A. No bruise or mark of any kind.
Q. Have you ever seen any bruise on his face?
A. No, sir.
Q. You ar~ not related to Mr. Garner?
A. No, sir.
Q. Were you out at the Spotswood Country Club on February
3rd of this year?
A. Yes, sir.
Q. Did you see Mr. Garner out there on that occasion?
A. Yes, sir.
Q. Do you know· whether or not he injured his hand out there
that night ?
·
A. Yes, sir, he did.
Q. State what, if anything, you know about that?
page ~77 ~
A. I noticed him having a fight or scuffle, and I
heard some glass rattle; I was not participating in the
-fight at all; I walked on over and Slim had walked outside where
you check the wraps; and I noticed his hand was cut all around
here on his thumb and a little on his wrist; and also his coat was
·torn down and blood on his coat and shirt, and I think some on
his pants, but I would not say certainly about that.
Q. Who did he have the trouble with there?
A. I don't know the boy.
Q. Was he a service man?
A. Yes, sir, but I do not know him.
Q. State whether or not these injuries bled very profusely or
not?
A. Yes, sir, it was bleeding right bad, and I remember asking
him if he wanted me to bring him to the doctor, and he said he did
nof think it was so bad and he would see him when he got to town.
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·Q. Do you know if later Dr. Yancey did treat.him?
A. I don't know.
·
_,;

CROSS EXAMINATION

BY. MR. HOOVER:
.
Q. What time did yot1 take breakfast on the morning of February 21st.
A I left the Coco-Cola plant at 8 :00 and it was between 8 :00
' and ·s :30 I got there; before 8 :30 I know.
Q. What time did you usually take breakfast?
A. According to the time I got away from the plant;
page 378 ~ no certain ±ime to leave the plant.
Q. Do you have any independent recollection of
what time it was on February 21st, when you took breakfast there
that morning?

A. 8:15.
Q. Was Mr. Garner there when you got there?
A. Yes, sir.
Q. As iI understood you, you took a seat at the counter at
Bowers Restaurant, and Mr. Garner was behind the counter?
A. He was at the register when i walked· in and he turned and
I talked to him and I was just 'across the -counter.
Q. You are close friends .and he came up to talk to you?
A. Y.es, sir.
Q. You did not see any bruis:e on his face·?
A. None whatsoever.
Q. You did not look for .any·?
A. I looked him right in the face .and I know I would have
seen it if it was there.
Q. When was the first time you were :asked by any one whether
. you saw a bruise on his face on the 21st of February?
A. In the last two or three_ weeks, i[ imagine.
Q. It was in the last two or three weeks when -you were nrst
asked by any one about seeing a bruise on his face on February
21st, 8 months ago?
A. Yes, sir.
'Q. Did yon notice he had ooltl •cream ,or pow.der ,on his cheek or
fare that morning?
. A. No, sir.
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Q. Di<l you. see him the next morning?
A. Yes,. sir.
Q. How about the next time?
A. If it was on Satuirday morning, we did not work on Satur:..
day morning and I very seldom went in there on Saturday morning; and on Sunday itwas closed.
·
Q. What were you. talking about on the morning of the 21st?
A I don't know, general conversation; I could not discuss it
word for word; just talking and joking like every morning..
Q. Did you have any conversation about the death of Frank
Smith?
A. Every one in the restaurant was discussing it
Q. Did you talk to Mr. Garner about it?
A. Just a general conve~sation with 5. or 6 others in the restaurant.
Q. was ane. one reading the newspaper while the conversation
was going on?
A. I read the newspaper.
Q. You were reading about the Smith case in the paper that
· morning?
A. Yes, sir.
Q. How about Mr. Garner, was he reading the paper?
A. He had a pencil and talking of some kind of business.
Q. You have a good memory when asked about something that
happened 9 months ago, when asked about it. 2 weeks ago?
A. I don't know.
Q. You remember he was attending to some business?
A. Yes, sir, he had a pencil and attending to some business.
Q. Do you remember anything else he was atttmdpage 380 ~ ing to that morning?
A. No, sir.
Q. Do you remember anybody else who w:as there that morning?
A. Mr. Rufus Heatwole from the post office was in there.
Q. He was there taking his breakfast?
A. Yes, sir.

page 379 ~

REDIRECT EXAMINATION
B¥ MR. EARMAN:
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Q. I hand you coat, which! is marked Commonwealth's Exhibit
No. 20, and ask you to examine this coat and state whether or not
it is in your opinion the coat' that Ralph Garner had on at the
Spotswood Country Club on February 3rd of this year?
A To the best of my knowledge that is the coat. ·
Q. You described that on the coat he was wearing that night
that you saw the lapel had been torn on the left side· considerably
and the flap hanging down like that, and this coat is likewise torn
like that.
MR. SPENCER:
The gentleman has not said which side of the coat was torn.
MR.EARMAN:
I stand corrected; possibly he did not.
·
. Witness leaves the stand.

S. J. PAXTON, a witness of lawful age, called on
behalf of the defendant, after being duly sworn, testified as follows :
page 381 *

*DIRECT EXAMINATION
BY MR. EARMAN:
Q. Please state your name? .
A. Samuel J. Paxton.
Q. Where do you reside?
A. 37 Willow Street.
Q. What is your business?
A. I operate an automobile repair shop.
Q. Where is it lo_cated?
A. 57 South Mason Street.
Q. What is the trade name?
A. Central Service.
Q. Did you on February 20th of this year have a man in your
employment by the name of Joe Buttner?
A. I had.
Q. Is he still employed there?
A. He is.
Q. Do you know Ralph H. Garner?
A. Yes, sir.
Q. State whether he had his automobile iq your garage on the
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night of February 20th?
A. I had it torn down.
Q. When was that car brought into your place of business?
A. The morning of February 20th.
Q. Do you know that of your own personal knowledge?
A. I do.
Q; Was that car in your garage all night on Februpage 382}
ary 20th?
A. Yes, sir.
Q. When was it taken from your place of business?
A. On the afternoon of the 21st, or evening rather; I imagine
between 3 :00 and 4 :00 o'clock.
Q. Is there any doubt about that?
A. No, sir.
Q. What kind of car was it?
A. A Cadillac Sedan, 4 door.
Q. What color?
A. Black. ·
Q. Do you recall who took the car away from your place of
business on Wednesday afternoon?
A. Some lady.
Q. You do not know her name?
A. I do not.
Q. Do you know whether she was employed at the Rockingham
Bank?
A. - I could not say.
Q. How close do you live to the Smith home?
A. I judge perhaps 120 to 125 yards.
Q. On the opposite side of the street?
A. Yes, sir.
Q. Did you ever see Ralph H. Garner in the neighborhood of
the Smith home?
A. I have not:
Q. Did you ever see him on your street?
A. I did not.
page 383 ~

CROSS EXAMINATION

BY MR. HOOVER:
Q. You do not undertake to testify that he was never there?
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A. No, sir, I cannot say that.
.
Q. Considerable reference has been made to Mr. Gamer's car,
, a Cadillac· sedan.?
A. Yes, sir.
Q. It is also a large car?
A. Absolutely, sir.
Qi. Ml!lch farger than the average machine on. the street?
A. I would say ·so.
Q. What type of spare tires?
A. Fender: wells on both sides.
Q.. That car was brought in there on. the 20th and taken away
on the 21st?
A. That is right.
Q. The Commonwealth has been fully aware of that all the
time.
MR. WEAVER:
We object to that statement and ask that it be stricken: from the
record.
(No• ruling by the Court.)
Witness leaves the· stand.

. HARRY ROSS BUTTNER, a witness of lawful age, called
on ~ehalf of the defendant, after being duly swam, testified as
follows:
DIRECT EXAMINATION
BY MR. EARMAN:
Q. You live in Harrisonburg?
page 384 ~
A. Yes, sir.
Q. · What is your business?
A. Automobile mechanic.
Q. By whom were you employed on February 20th of this
year?
A. J. S. Paxton.
Q. .You have been working in his garage for about.a year or so?
A. Longer than that.
Q. You were working there in February, 1945?
A. Yes, sir.
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Q. Do you know Mr. Garner?
A. Yes, sir.
Q. Did you ever do any work on his automobile?
A. Yes, sir.
Q. Was his automobile in Mr. Paxton's ·garage on the night
of February 20th?
A. Yes, sir, in the garage.
Q. When was it brought there?
A. On Tuesday morning.
Q. When was it taken away?
A. Wednesday afternoon.
Q. What was done to the car?
A. The cylinder head gaskets and motor blocks were taken out
and cylinder heads planed down, so as to hold the gaskets in.
Q. Did you do the work on the car?
·
A. I helped do the work on the car.
Q. Is there any doubt in your mind about the car being there
all night?
A. the car was there that night.
Q. When was it taken away the next day?
page 385 ~
A. Wednesday afternoon.
Q. Who took it away?
A. I don't know the name, ·but I know her face if I see
her in here.
·
Q. What is the color of, the car?
A. Black.
Q. Small or large?
A. Large car, 1938, 65 Cadillac.
Q. Did it have fender wells?
A. Yes, sir, that is right.
NO CROSS EXAMINATION.
Witness leaves the stand.

JAMES RALSTON, a witness of lawful age, called on behalf
of· the defendant: after being duly sworn, testified as follows :
DIRECT EXAMINATION
BY MR MESSICK:
Q. Where do. you liv:e at the present time?
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A.

Alexandria, Va.
Did. you ever live in Harrisonburg, Va.?
·
Yes, sir.
Where were you born and raised?
In Rockingham County.
,vho are your parents?
D. Kenton Ralston is my father.
Where do you work now?
In the Treasury Department, Washington, Uniform Force
U. S. Secret Service.
How long have you been working for the Treasury
Dept.?
page 386~
.A. Pretty nearly 5 years lacking a month. or so.
Q. Where did you live in Harrisonburg?
A. On East Gary Street and East Market Street.
Q. Did you know Frank C. Smith?
.. A. Yes, sir, I did.
,
Q. Are you acquainted with his wife, Grace Smith?
A. Yes, sir.
Q. Did you ever live close to them?
A. I lived right next to them on East Elizabeth Street.
Q. How long did you live next to them?
:. ..A.. : Approximately 2~ years.
.
Q. I want you to tell the jury 'if you and your wife were close
personal friends of Frank Smith and his wife?
A. We were.
Q. Did you. or did you not visit each other frequently?
A. We did.
Q. You visited in their home on Willow Street?
A. Yes, sir.
Q. You and your wife?
A. That is right.
Q. On February 20, 1945, were you in Harrisonburg?
,A. .I was. .
Q. . When did you cprne: to Harrisonburg on that occasion?
A. I came up in the night of the 19th.
Q. Who accompanied. you?
A. My wife.
Q. Where did you spend the night?
A.. We spent the night at her home, what pa~t of the.night.was.

Q.
A.
Q.
A.
Q.
A.
Q.
A.
of the
Q.
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left ; we did not get in until 3 :00 o'clock that night.
Q. Where was your wife's home?
A. At Edom, Rockingham County.
Q. How far from Harrisonburg?
·
A. Approximately 5 miles.
Q. When did you come into the town of Harrisonburg?
A. It was about noon on the day of the 20th.
Q. Did you see Frank C. Smith on the 20th of . February of
this year?
A. I did.
Q. Where did you see him?
A. Rockingham Motor Company's .garage.
Q. Did you go there on any business?
A. To have my car worked on, some repairs done on my car.
Q. Did you talk to Frank Smith?
A.· I did.
Q. How many years had you known him?
A. Approximately between 7 and 8 years, I think.
Q. Will you please tell the jury from your wide. acquaintance
and friendship with him, how he appeared to you on the 20th?
A. He was not the same man that I knew before. He was
more or less irritable. Having just come out of the army, I thought
it was army fatigue and nervousness.
Q. What did he do to lead you to that conclusion?
A. At times when I was 1valking · to him, if l would stop to
speak to somebody else, and I would turn around, he would be gone
to some other part of the garage.
Q. Did you . have to hunt him up quite a number of
times?
A. I did, several times.
page 388 ~
Q. What kind of automobile did you have?
A. 1937 Oldsmobile.
Q. Did ·you leave that car there for repairs?
A. ·Not that evening.
Q. Did. you make arrangements to bring· it back the next day
for repairs?
A. Yes, sir.
Q. Who did you make the arrangements with?
A. The shop foreman; I don't recall who he was then.
Q. Do you know what was wrong with the car?
page 387~
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A. The front end needed adjustment.
Q. Tell th.e jury if you discussed with Frank Smith the question
of you and your wife and his wife -going anywhere?
A. We made arrangements to go to the American Legion dance
to be held Thursday night, I believe.
Q. Tell the jury what was Mr. Smith's attitude in regard to
going to that dance, how he seemed to feel about it?
A. Not over enthusiastic about it.
Q. He did not seem over enthusiastic about it?
A. No, sir.
Q. From your observation of him what, if anythinb, seemed .
to be his mental attitude?
A. He seemed like he had something on his mind that he could
not get off.
Q. His physical appearance was that of being nervous and
irritable?
A. That is right.
Q. Did your wife and Mrs. Smith correspond?
A. They did.
·page 389 ~
Q. In February of this year did your wife receive a
letter from Mrs. Grace Smith?
MR. SPENCER:
Mr. Messick is asking questions which suggest the answer.
Therefore all the witness has to do is to reply, "Yes."
THE COURT:
I know they are leading but the questions of that character must
be leading.
A. She did.
.
Q. Do you remember any of the contents of that letter?
A. There were several statements in there that I recall. One,
in particular, that Mrs. Smith made in the letter:-.That if Frank
did not settle down and get himself straightened out, she did not
know what she would do with him.
·
Q. About when was that letter received?
A. I could not say, approximately a week or ten days, before
the 20th of February.
Q. Was there anything said in that letter about a trip to
Washington?
A. There was.
Q. What do you recall, if anything, in regard thereto?
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A. She stated in the letter that they were planni~g to visit us
in Washington after they got straightened out and Frank got
settled down and back to work.
Q. Before Frank Smith went into the army did or did not you
and your wife visit in their home? ·
page 390 ~
A. We did.
Q. As I understood you have been. living in Alexandria about five years ?
A. Not in Alexandria, for 5 years in the vicinity of Washington
for the last 5 years.
Q. During the year 1943 were you and Mrs. Ralston at any
time in the· Smith home?
A. Yes, sir, we were.
Q. How about the year 1942?
A. I cannot recall any special time ; I know we were there,
because whenever we came on our· vacation, we always went by.
Q. Being your wife's home, do you come here occasionally, or
frequently, or how?
A. An average of three times a year.
Q. Are you acquainted with a Mrs·. Kniceley?
A. lam.
Q. She lives on Willow Street?
A. Yes, sir.
Q. Do you know anything about the relationship between the
.Kniceley and Smith families?
A. I do.
Q. What was that relationship, if any?
A. It was not so good the last time I visited there when Frank
Smith was at home, just before he went. into the army.
Q. Were the two families associating together at that time?
A. Not to any great extent.
Q. Did any one explain to you the cause of the rift?
A. They did not.
·
·
page 391 ~ - MR. SPENCER:
·
' We object to the questions as irrelevant.
THE COURT:
I have been wondering about the relevancy.
MR. MESSICK:
The testimony of Mrs. Kniceley was that she and the Smiths
were the best of friends up until the time that Frank Smith '\\'.'ent
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into. the ~aqny, .and_ I am showing.that it was not true; btit he has
sa_i,d that no one explained the cause of the rift to him.

(:ROSS EXAMINATION
BY MR. SPENCER:

Q- You.· and Frank Smith. arranged to go to a banquet on
Thursday night?
.. A. . Yes, sir.
Q. You bought the tickets?
. A. · I bought the tickets for my wife and I.·
Q. Who bought the tickets for the Smiths?
A. They already had theirs.
Q. He was planning to go ·to··the An:ierican · Legion ·banquet
·
·
Thursday night?
A. He asl<ed me to accompany them.
·.: Q- Fr·ank never told you·. what was really on his mind?
A. No, sir.
Q. You say the Kniceleys and·. Smiths were not going together
up unto the time he werit ·into 'the army? ·
A. No, sir, they were not.
Q. How do you· know it?·
page 392 ~
A. I drew an inference from the visit I made in the
· · - Smith ·home.
Q. You saw them three times a year?
A. I was there the last Christmas. Frank was there before he
went into the army.
, ·. · Q:--:· You do· nof know the cause of that ( the Kniceley rift) ?
A. No, sir~ -I :do not.
REDIRECT EXAMINATION
BY MR. MESSICK:
Q. Did or did not Frank C. Smith and his wife, Grace Smith,
come to see you ·and your wife while you have been living in the
vicinity of Washington?
A. They did.

· RECROSS EXAMINATION
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BY MR. SPENCER:
-Q. When was that?
A. I cannot name the exact time; they visited.-us ·several ~times:.
while we have been living in the vicinity o.f Washington; they were
in our home.
~··! ·
Witness leaves the stand.
page 393 ~

MISS LEOTA SMITH, a witness of lawful age,_
called on behalf of !he. defendant, after being duly
sworn, testified as follows :
DIRECT EXAMINATION_

BY MR. MESSICK:
Q. I believe you work for the Rockingham Bank?
A. Yes, sir.
Q. How long have you been working for the Rockingham
Bank?.:_ · ·
A. Three years in February.
· Q.. Were you born and raised near this section?
A. I was born near Singer's Glen.
Q. What are your duties-at the bank?
A. In the proof department as a remittance clerk.
Q. Do you make Harrisonburg your home?
A. That is right.
Q. Are you acquainted with Slim Garner?
A. lam.
Q. How long have you known him?
· A. About 1}4 years.
Q. Are you acquainted with Winifred Valen?
A. Yes, sir, a very good friend of mine.
Q. How close· are you· together?
A. I see her every day.
Q. Where does Mrs. Valen work?
A. Loewner's Beauty Shop.
Q. How long have you known Mrs. Valen?
A. · About 6 or 8 years.
Q. You see her every day, more than once a day?
.
A. Sometimes I lunch with her and see her every evening.
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Q. Is she married?
A. Yes, sir, she has not been living with her husband
for about two years I guess.
Q. .Do you know how long they actually lived together as
husband and wife?
A. Not more than 3 or 4 w~eks maybe.
Q. Do you know how long she knew him before they were
rna:rried?
A. About 2 or 3 months, maybe not quite that long.
Q. · You have told the jury that you know Slim Garner?
A. That is right.
Q. How frequently do you see him?
A. Almost every day.
Q. Does Mrs. Winifred Valen have a sweetheart?
A. Yes, sir.
Q. Who is her sweetheart?
A. Yes. sir.
Q. How long have they been courting or going together, as
you call it?
A. Ever since Slim has been in town, which is about two years ;
she started going with him a few months after he came to town.
Q. Of your knowledge how frequently do they see each other?
A. Usually 4 or 5 times a week at nig~t, sometimes more
often.
· Q. 4 or 5 nights a week and sometimes more often?
A. Sometimes more of ten through the day and almost ·every
· night.
Q. From your observation and close association
page 396 ~ with Winifred and Slim, tell the jury whether or., not
they are in love?
A. Yes, sir, I believe they are.
Q. You are pretty well con\l'inced of that fact?
A. Yes, sir.
Q. Do you eat with them at all?
A. Yes, sir, I often have dinner with them or lunch, quite frequently.
Q. When they go out in the evenings do you accompany them
or not?
·
·
A. Very of ten I do.
page 394~
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Q. Do you. know where Slim Garner was living in February
of this year?
A. I do.
Q. Have you. been in his home?
A. I have.
Q. Frequ.ently, occasionally, or how?
A. Quite frequently.
Q. Since February of this year the relationship between Wini·
£red and Slim has that continued?
A. It has.
Q. Not to be leading or suggestive at all, would you still consider them sweethearts ?
A. I would.
MR. SPENCER:
What is the relevancy of these questions?
THE COURT:
The Court does not know and I suppose nobody knows what is
the object of the interrogation.
page 397 ~ MR. MESSICK:
I am trying to show the relationship between Mr.
Garner and Winifred Valin. In the opening statement of the
Commonwealth's attorney he said Slim Garner was with Mrs.
Smith all the time:
MR. HOOVER:
I made no such statement.
THE COURT:
Go ahead.
Q. Who did yo.u go with?
A. I went in company with Slim and Winifred; I went with
them to the dances at the Club; there were several others at our
table in the crowa.
Q. Did Slim have any trouble there one night?
A. Yes, sir, a fight started and he went over and was trying to
break it up, as he was the manager; it was more or less an argument
that had started.
Q. Did you ever see that coat before ( exhibiting Common~
wealth's exhibit No. 20)?
A. I have~
Q. Whose coat is it?
A. It is Slim's.
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Q. ·· · On the night of February 3rd was Slim Garner wearing
that coat?
A. He was.
Q. Do you recall ever seeing this tie before (handing witness
Commonwealth's exhibit No. 21)?
A. Yes, sir, that is Slim's tie; the tie he was wearing that night.
Q. As the result of the altercation at the Club was that coat
torn?
A. It was.
Q. Was Slim injured?
page 398 ~ · ··· A. He had a cut on the hand and arm.
Q. Was there any blood on that coat or tie or .his
shirt?
A. Blood on the coat and shirt.
Q. Where did it come fron1?
A. Off the cut on his hand.
Q. After ·February 3rd were you at the home of Slim?
A. I was.
Q. Do you recall when it was?
A. I thinkit was on Wednesday evening or Thursday evening
after that I was up there.
·
Q. Were any other people there ?
A. Winifred and I.
Q. Did you see anything of that tie that night?
A. I did, I picked the tie up.
Q. · What did you do with it?
A. I put it around my neck.
Q. What became of it?
· A. I taken it off and· 1aid ·it across a lamp shac;le.
Q;· · What about the coat?
A. I saw the coat on the foot of the bed.
Q. Do you know where the Central Garage is?
A.: "!do. .
· Q. Do you know how to drive an automobiie?
A. I do.
"Q. ·on the ·aHernoon of the 21st cf February, 1945, did you
know anything about Slim's automobile?
A. I do; .it was in the garage at the Centr~l Garage. I wanted to
use the automobile ~hat evening· and I asked him for it.
.. , .. :·:
__

Grace M. Srriith·v. Commonwealth of Virginia

345

Jt,!iss ·Leota Smith
page 39~ ~

He said it ~as at the garage ready and I could go by
and pick it up, which I did.
Q. You got the car out of the garage?
A. I did.
Q. Where did you .go to with it?
A. I took the car to the post office and stopped and took it to
him home.
Q. When you got to his home was any one there?
A. Winifred was there.
Q. Did you go in?
A. I did.
Q. . How long did you stay. in the home?
A. I was there at least an hour I would .say.
Q. Did you have an opportunity to see and observe Slim
Garner?
A. I did.
Q. vVere there any bruises or marks or abrasions· on his face
the:afternoon·of the 21st·of:February? . -·
A. No, sir, I have never seen a mark or scar of any kind on
·
his face.
Q. Did you go any place that" night, the 21st of February?
A. We got in the car and came back down town and we used
it awhile until he· got off· from work-I don't remember whether
we went any place after he got off from work.
Q. Do you recall where you were on the night of February
20th?
A. I had gone to ·a movie with a friend.
Q. On February 20th, do you know anything about the condition of Winifred from a health standpoint?
page 400
A. I know she had had a bad cold for several days
· -: : .·.: .· ·.. before that, under a doctor's care; I think she was
taking penicillon, or. some drug for the cold, and every time she
took it it made her sick, and she did not feel like working, so she
left work early that evening.
Q. Where did she go to?
A Out to Slim's.
Q. Who was her doctor?
· A. Dr. Yancey.
Q. There has been offered in evidence ~ere a telephone .book ·

on
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(ha~ding witness Commonwealth's exhibit No. 25). Will you look
atit and see if you have ever seen it before?
A. I have.
Q. Where did you see it?
A. At Slim's home.
Q. I notice that a portion of the cover of this book and the
front page has been torn : Do you know anything about. that?
A. I know when the front page was torn out. One evening
I was there and more or less as a joke we. found some numbers,
or maybe just one, on the first page there; and as a joke Winifred
just tore it out and destroyed it.
Q. Do you recall when that was?
A. No, sir, I don't.
·
Q~ The page of that book was torn out by Winifred Valin in
your presence?
A. That is right; I saw her do it; I was standing right by
her.
Q. You, of course, recall when Fra.nk Smith died?
page 401 ~
A. Yes, sir.
'Q. Where were his remains after his death?
A. In the Higgs Funeral Home. ·
Q. Located where?
A. On North Court Square, fight by the Warren Hotel.
Q. Did you view his remains?
A. ldid.
Q. Tell the circumstances under w4ich you viewed .his remains?
A. It was on Saturday evening and we had th:e car--Q. Who?
A. Winifred and I.
Q. Whose car?
A. Slim's. We picked him up ·in. front of the Friddle's Restaurant.
Q. You mean Slim?
A. Yes, sir. Slim said he would take me to the place I was
staying at the south end of the town. We were all going to the
dance that night. When we started around Court Square, I suggested we go in to see the body. We found a parking place and I
wanted to know if any one else wanted to go. I did not want to go
alo1J.~. .Slim· .sai4 he would go along ; Wini £red stayed. in the car ;
and Slim and I went in.
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Did you and Slim view the remains?
Yes, sir.
Q. Was there any nervousness on the part of Slim Garner
to view the remains?
A. No, sir.
page 402 ~ , Q. Was a register kept there as to the people. who
came and viewed ·the remains?
A. Yes, sir.
Q. Did any one sign that register?
A. Y e·s, sir, Slim.
Q. Slim signed it?
A. Yes, sir.
Q. Did you see him sign it?
A. Yes, sir.
Q. How did he write?
A. Like always.
Q. Was there any indication of any nervousness in his writing?
A. I did not notice it if there was.
Q. About February 20th you told us that Winifred had a cold?
A. Yes, sir.
Q. Do you know anything in regard to Slim's health at that
time?
· A. I know he had a terrible cold a few days before, because I
had been with both of them. He had been doctoring for a cold too.
Q.
A.

,·

CROSS EXAMINATION
BY MR. SPENCER:
Q. Are you St11;e that is Slim Gamer's tie?
A. Yes, sir.
Q. Are you sure that is his coat?
A lam.
page 403 ~
Q. How do you recognize th~ tie?
A. Because I remember picking the tie up, his
having it on that night and picking it up one evening when at :the
house.
Q. Did it have blood on it?
A. I am not sure about that.
Q. You would have been picking it up and putting it around
your rieck if there had ·been blood on it?
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I did, regardless as to what it had on it.
You handled it?
It was a dark color and I just did not notice it.
Q. You are not undertaking to tell the Court and jury that Slim
Garner was a one woman man or anything like that?
A. I do.
Q. ·He did not have more than one sweetheart?
A. Not that I know of.
Q. You were constantly with him and Mrs. Valin?
A. I was.
Q. Where is Mrs. Valin? Is she here in Harrisonburg?
A. Yes, sir.
Q. Where is that?
A. In the Sipe Building over Friddle's restaurant.
Q. How is it related to Mr. Klingstein's business office?
A. Across the hall, straight across.
Q. You and Mrs. Valin are very close friends?
A. That is right.
Q. You said on the night of February 3rd, you went with Slim
to the Spotswood Country Club?
A. With Slim an Winifred.
page404~
Q., You just went along with them?
A. Yes, sir, that is the way; I was usually with them.
Q. .You .were out at the house on some occasions : How do you
identify that telephone book; it is just like the others?
A. It has the first page torn out and.I remember when Winifred
tore that out; I saw her tear that out.
Q. That is the sole means you have of identifying it?
A. And there is some torn _out from the blue part.
Q. What part?
A. I mean some of the edge was torn out around. the blue part,
just a little piece torn of; maybe a small number ·on it.
Q. Was any torn 9ff the back part?
A. I did not notice.
Q. Why are you able to t~ll. us so much about the front and
you do not know about the back?
A. I did not pay any attention to the back.
Q. Didn't you just hold it up and turn it over, and, after having
looked at it, you can tell where the torn pieces are :
A. I know the inside page was torn out.
A.
Q.
A.
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· Q. When was it torn out?
A. I do not remember exactly when; I remember it was one
evening when Winifred and I were up there together.
Q. Before Frank Smith's death or after?
A. I would not say, because I do not know.
Q. What was on that .page that caused it to be
page 405 ~
torn out?
A. Sometimes a number on it and just as a joke Winifred would
tear it ·out.
·
Q. What kind of a joke?
A. Mc.tybe no joke at all.
Q. How do you know she would tear it out?
A. She would say: "Let's tear the number out?" She would
u.suaJly wait for Slim to come in and then jerk it out.
Q. You used the term "usually," I gather there were different
numbers.
A. If he had numbers or something on it and she would know
what one of the numbers was, she would tear it out-just as a·
joke any way.
Q. Did you ever see her tear any of the other pages out of the
book?
A. No, sir..
Q. Do you know whether any other pages w_ere torn out of
the book?
A. I do ·not know.
. ~ ... How did you get the. term, ''usually" ?
A. She would tear small pieces f i:om. the book; tear a little bit
off the page; the first one inside was torn off.
Q. That was because Slirn had written somebody's telephone
number down there?
.. A.. Yes, sir.
Q. And that was because she was jealous of him.?
A. I suppose_so.
.
Q. And because she thought they were other women's tele
phone numbers?
page 406 } .A. I don't know why she d.id it.
Q. You just said whenever she found a telephone
number there she tore itout?
A. It was more or less a joke.
Q. Did she ever look up the numbers to see whose they were?
4
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Not that I know of.
She could have?
Yes, sir.
· Q. If Grace Smith's home and office number was on the top
of the page all she would have had to do was to look in the book
and see whose number it was?
A. Yes, sir.
Q. Tearing it up would be not good, the number was still in
the book?
A. Yes, sir.
Q. She would just tear it out and laugh-ha-ha-ha, I tore your
phone book?
A. That is right.
Q. You were enough acquainted with Slim to borrow his car
and drive it yourself whenever you wanted it?
A. Yes, sir.
Q. It was your idea to go and view the body: Were you a
· friend of Frank Smith?
A. I did not know him.
Q. Why view the body?
A. I guess it was curiosity.
Q. Was not the real reason to see whether the bruise showed·
on his face.?
A. More or less curiosity. Just to see what the body looked like
and the face as I had heard.
Q. You went for the purpose of seeing for yourself
page 407 ~
whether or not his face was all bruised?
A. That is right.
Witness leaves the stand.
A.
Q.
A.

Court adjourned at 6 :00 P.M., to reconvene Friday, Qctober 19,
1945, at 9 :30 A.M.
Court convened at 9 :30 A.M.,. Fri~y, October 19, 1945.
MRS. VIRGINIA FRIDDLE, a witness of lawful age, called
on behalf of the defendant, after being duly sworn, testined as follows:
·
DIRJECT EXAMINATION
BY MR. WEAVER:
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Q.
A.
Q.
A.
Q.
A.
Q.

What is your occupation?
Beautician.
Do you operated your own shop?
Yes, sir.
Where is that shop?
Over Friddle's restaurant.
How long have you been operating. it?
A. 18 to 20 years.
.
Q. Do you have a young lady in your employment by the name
of Winifred Valin?
A. That is right.
Q. · How long has she been employed by you?
page 408 ~
A. I think a little over 3 years.
Q. Where is your beauty shop with reference to
Mr. Klingstein's business office?
A. Right opposite.
Q. Does Mrs. Valin have a sweetheart?
A. Yes, sir.
Q. Who is he?
A. Mr. Ralph Garner.
Q. How often does he come to see her ·at your place of business?
A. . ~very ·time he comes up the steps he stops in for a minute
or so.
Q·. Is that every day?
A. Most every day.
Q. Do you know of your own knowledge whether 'they .have
enagements at night?
A. Yes, they do.
Q. How often per week?
A. 4 or 5 times a week at nights?
Q. On February 21st did you see Mr. Ralph Garner?
A. Yes, sir.
Q. Did you talk to him?
A. Yes, sir.
Q. How often do you see him?
A. Every day.
Q. How long have you known him?
A. Quite ·a while.
.
Q. Ever since he has lived in Harrisonburg?
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Yes, sir.
Q. From the 21st of February on through the next
3 or 4 days, did you have an opportunity to observe
the complexion and appearance of Mr. Garner?
A. Yes, sir.
Q. · If he had a bruise or disfigurement on his face, would you
have noticed it?
A. I would have. .
Q. · Did he have any?
A. No, he did not.
A.

page 409 ~

CROSS EXAMINATION.

BY _MR..,HOOVER:
.. Q. Your beauty shop is just across the hallway from Mr.
Klingstein' s office ?
A, Yes, sir.
Q. Mrs. Valin works in your beauty shop and Mr. Garner in
Mr. Klingstein's office?
A. Yes, sir.
Q. They are very close together and Mr. Garner stops in every
day to say hello, to the lady who works for you?
. ;A .... Yes, sir..
Q. You saw him on the 21st in the usual manner?
A. Ye~, sir.
Q. He stopped by your office that day?
A. .Yes·, sir.
Q. YOU did not observe any scar Or bruise On his face?
A. I never saw a thing on his face.
·
Q. When was the first time . you were asked that question?
·
page 410 ~- . A.: 'I have never been asked any questions; I oniy
saw it in the papers.
Q. What I am asking you is : When was the first time anybody
asked you whether or not you had seen any bruise or scar or fQark
on Slim Garner's face?
A. I have never been asked.
Q. No one ever asked you that until just now?
A. No, sir.
Q. You were t!Ot looking for any?
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A.
Q.
A.

No, sir.
You would not say there was none on there?
I would say there was not one on there ..
REDIRECT EXAMINATION

BY MR. WEAVER:
Q. From your 20 years' experience as a beautician, I assume
you notice people's complexions right carefully?
A. That is right.
Q. Did you notice any cold cream or powder on Mr. Garner's
cheek that morning?
A. No, indeed.
Q. On February 20th, do you remember the condition of Mrs.
Valin's health on that day?
A. · She had a very bad cold.
,
Q. Do you recall what time she left the office?
A. Between 3 :30 and 4 :00.
Q. Why did she leave?
A. She was going to take some medicine and it usually made
her sick afterwards and so she \eft.
page 411 ~

RECROSS EXAMINATION

BY MR. HOOVER:
Q. Where did Mrs. Valin live, have her room?
A. The home she lives in?
Q. Yes.
A. I know where it is but I don't know how to tell you.
Q. What street?
A. Virginia Avenue.
Witr.i~ss leaves the stand.

.

J. C. SWARTZ, a witness of lawful age, called on behalf of the
defendant, after being duly sworn, testified as follows :
DIRECT EXAMINATION
BY MR. WEAVER:
Q. What position do you hold?
A. Clerk·of the Trial Justice's Court o.f Rockingham County.
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Q. I hand you a document of the Trial Justice's Court, Criminal
Docket No. 6855 : Will you examine that .and see if that is the
court record of the Trial Justice's Court of Rockingham County?
·A. Yes, sir, it is.
Q. What is contained in that document?
A. A warrant, sworn out by Douglas Leach vs. Thomas Kingston, Jr.
Q. Please read the entire document?
A. "Whereas, Douglas F. Leach has this day made complaint
and information on oath before me, J. C. Swartz, Clerk of the said
court, of the said County that Thomas Kingston, Jr.,
page 412 ~ on the· 3rd day of February, 1945, in said County,
was unlawfully drunk in public and committed assault
and battery upon one, Ralph H. Garner, against the peace and
dignity of the Commonwealth of Virginia, these ·a.re therefore
to command you forthwith to apptehend and bring before. the
Trial Justice of the said County the body of the said Thomas
Kingston, Jr., to answer the said complaint and to be further
dealt with according to law.
. Given under my hand this the 5th day of February, 1945.
J.E. SWARTZ, Clerk.
Memo. of Commonwealth witnesses.
Names and addresses :
Douglas E. Leach
Ralph H. Garner"
V. L. Kiser
C. 0. Hinton.
.......

...

~

---

Q. Is there a judgnient on there?
A. The judgment reads as follows :
"February 10, 1945, the complaining witness an4 the injured
party having acknowledged in writing that they had been satisfied
of the injuries sustained, .this case is dismissed upon payment of
costs by the defendant."
and it shows on. the bottom that the costs were paid February 8,
1945, $8.25, signed by K. C. Moore, Trial J~stice.
Q. Are there any other instruments in that document?
A. An acknowledgment in writing; reading as folpage 413 ~ lows: "February 8, 1945. Hon. K. C. Moore, Trial
Justice, Harrisonburg, Virginia. Dear Sir : This is to
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.ceitiff ·that we, the _complaining witness and the injur,ed party, .having received satisfaction for the injuries sustained, :respectfully
request that the warrant. issued February 5, 1945, be .dismissed on
payment of the ,costs by the defendant.
Witnesses : Douglas E. Leach, complaining witness, Ralph H.
Garner, injured party."
•.Q. You prepared that document-?
A. Yes, sir.
Q. Is that all that is in it?
A. A receipt for costs, $8.25, a receipt of Thqmas Kingston, Jr.

CROSS EXAMINATION
BY MR. HOOVER:
.Q. The long and short -of that whole business is: You have read
-the record of a warrant sworn out by Thomas Leach vs. Thomas
Kingston,· Jr:., charging that .on the 3rd day of February, he committed an assault upon the person of Ralph H. Garner, along with
a cedifi.cate to the Court, signed py Leach and Garner, as the
complaining witness and the injured ·party respectively, asking the
Court to dismiss the case upon the payment of costs by the defendant, because they had bee-n satisfied of their injuries, and that was
done?
page 414 ~

A.. Yes, $ir.

Q. Is that correct?
A. Yes, sir.
.
Q.- Does that, in brief, outline the whole procee.dings?
A. I think that covers it.
Witness leaves the stand.

DALE LANDERS, A witness of lawful age, .called on behalf
the defendant, after being duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. WEAVER:
Q. What is your occupation?
A. Seedman and office manager for the Hoffman Se~d Co.
Q. What are. your duties?

~i
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A. Corn and agricultural research work, selling and merchandizing of hybrid seed corn.
Q. What territory?
A. Virginia, part of the Valley, Maryland and Delaware.
Q. Do yott know Mr. Ralph Garner?
·
Q. Yes, sir.
Q. Were you at the dance at the Spotswood Country Club
on the night of February 3, 1945?
A. I do not recall the date I was out there; I have ·been out
there on numerous occasions.
Q. Were you there one evening when there was a disturbance
and a scuffle between Mr. Garner- and some one· else?
A. Yes, sir.
Q. Describe what you saw there?
A. If I recall they had a ·little jitterbug contest, so to speak, and
I was standing close to the band stand, when
page 415 ~ a little disturbance broke out between the exit door and
the dance floor; and I am assuming that Mr. Garner
was trying to keep peace in the dance hall and to take a soldier
out, but I do not know what the disturbance started about ; I
just recall there was a little scrap.
Q. Were you near l\fr. Garner that evening?
A. After the skirmish had kind of quieted down, I heard a ·tingle
of glass, and after it quieted down, I just casually .walked over
and saw Mr. Garner standing there.
Q. vyas he cut or bleeding?
A. He. was cut on his arm, on his hand, and further up on
his arm.
Q. Were his clothes torn?
, ~. The lapel of that coat had been ripped down; I am assuming the.sailor boy had ripped it.
Q. Do you recall the color of the coat?
A. It was a dark coat, whether or not it was dark blue or dark
gray, or what, I don't know; I know it was a dark suit.
Q. I' hand you Commonwealth's exhibit No. 20, and ask you
whether that looks like the coat?
A. Yes, sir, it does; it was torn just that way.
Q. How long have you known Mr. Garner?
A. I don't recall; I would say a year and 2 or 3 months.
Q. He is a friendly sort of ind~vidual?

Grace M. Smith v. Commonwealth of Virginia

357.

Dale Landers and C. 0 J Hint on
A. Yes, sir,· I never knew him as a close friend or anything like
that. When he was manager of the Arcade restaurant I used to.
eat my lunch quite often there when I was in town, and
page 416 ~ he was always friendly and would call you by your first
name--"Hello, Dale"-and I have often noticed him
doing the same with other individuals.
Q. Does he call you by your first name immediately after he
meets you?
A. Yes, sir, he does.
NO CROSS· EXAMINATION.
Witness leaves the stand .

.C. 0. HINTON, a witness o'f lawful age, called on behalf of
the defendant, after being duly sworn, testified as follows:
DIRE(.::T EXAMINATION
BY MR. WEAVER:
Q. Where do you live?
A. Harrisonburg.
Do you have any duties out at the Spotswood Country Club
at one time?
A. I went there in November, policing.
Q.' Were you a policeman out there ori the night of February
3, 1945?
A. I was.
Q; . Who did you go that everiing with?
A. Mr. Garner.
Q. Did you observe Mr. Garner's suit that evening as yot1
went out?
A. I did.
Q. Was anything said about the suit?
A. We talked about the suit. I said to him I would throw
him down for it; and he said it was too big for
page 417 ~ me; and I said I could cut it down.
Q. Was there any trouble there that evening?
A. Two or three scuffles out there that evening and one pretty.
strong fight.
Q. Tell the jury about the fight?
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A. Two fellows got in. a figl1,t and Mr. Garner and I started to
separate them. He had one and I had the other, and in the scuffle
I got back in the corner, and one fellow that Gamer had got him in
the corner against the door, a French panel door; and he struck
at this fellow-they w~re clinched-and when he struck, he missed
him and hit the door and broke a glass out and maybe knocked
the panel out. I know he knocked one glass out and hi~ hand was
bleeding profusely I noticed. After we got the scrap settled, he
had some first aid bandages on it and he did not have enough to
cover it and the lady who sells the soft drinks got a cloth and
wrapped the hand; that was after the fight was over.
Q. Was there any blood there?
A. He bled very profusely; some blood on his coat and on his
nice suit; I remembe.r that very distinctly.
Q. I hand you a coat, marked Commonwealth's exhibit No. 20,
and ask you to examine it and· s~e if that is the coat Mr. Garner
had on that evening?
·
A. That is about the shape it was in when the fight was over;
it looks to me like the coat; I recognize that as the coat.
Q. That was the suit you wanted to throw him down
for?
page 418 ~
A. Yes, sir.
NO CROSS EXAMINATION.
Witness leaves the stand.
MRS. MARGARET GRAHAM BAILEY, a witness of lawful
age, called on behalf of the defendant, after being duly sworn,
testified as follows :
DIRECT EXAMINATION

Q.
A.

Q.
A.
Q.
A.

Q.
A.

Where do you live?
Charlottesville, Va.
Are you married?

Yes, sir.
When were you married·?
September 30, 1945.
Did you ever live in Harrisonburg·?

I did.
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Q. During what period of time?
A. I come to Harrisonburg in 1942 and left in 1944.
Q. During the period of time that you lived in Harrisonburg,
at any time did you ever Hv~ at. the home of Mrs. Frank Smith?
A. I did.
Q. During what period of time?
A. I moved in with Mrs. Smith on the 13th of February, 1944,
and I went home to Charlottesville in June of the same year.
Q. What employment did you have while here?
A. A photographic retoucher.
page419t
Q. That is your profession?
A. Yes, sir.
Q. By whom were you employed while here?
A. Gitchell's Studio.
Q. During the time that you lived with Mrs. Smith in her home
on Willow Street, did you have any company at times?
A. Yes~ sir, I did.
Q. Any gentlemen company?
A. Yes, sir.
Q. How often per week?
.
A. Not very often, about 2 or 3 times a week; I would go to
the movies.
Q. Would they be, at the Smith home?
A. Yes, sir. ·
Q. Did Mrs. Smith have any gentlemen visitors during that
time?
A. Not to my knowledge?
Q. Which room did you occupy while there?
A. Mr. Smith's room.
Q. Did you pay room and board?
A. Yes, sir.
Q. Did you take your meals there?
A. Yes, sir, we fixed our meals_.
· Q. Did Mrs. Smith do her own domestic work, cleaning· the
house and preparing ,the meals?
A. Yes, sir..
Q. Was she working at that time also?
A. Yes, sir.
Q. Where?
page 420 t
A. Yancey and Dechert .company, I believe.
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Q.
A.
Q.

Was Mrs. Smith a good housekeeper?
Very good. ·
Did Mrs. Smith ever go out with you in the evening?
A. Yes, sir, we always went Otit together.
Q. 'When you had gentlemen company, did Mrs. Smith accompany you?
A. No, sir.
Q. Did Mrs. Smith ever go out with any of your friends at
any time that you know of?
A. One time.
Q. When and where was that?
A. I had to work and I knew this friend was coming in-he
was out of town and. lived in the country-and I asked her if she
would go in my place.
Q. Do you know where they went to?
A. The Virginia theatre and- then they picked me up and we
went on home together.
D. Did you know Frank Smith?
A. Yes, sir. I met him.
Q. On ~hat occasions did you meet him?
A. I came over from Charlottesville while he was here on
leave. I had heard Grace speak of him and I. wanted to meet him,
and I believe that was iri July-the last part of June or the first
of July-right after I left Harrisonburg.
·
Q. How long were you here?
A. I came over in the morning and went back that afternoon.
Q. Did you see him at any later date?
page 421 }
A. Yes, sir, I saw him the last part of January.
Q. Of which year?
A. 1945.
Q. Where did you see ·him at that time and under what conditipns?
.
~ . Q: .·. I ··came·· to Harrisonburg with relatives of mine, and I
called Mrs. Smith and she came down town an.d took me out to
her home and while we were there talking he came in.
Q. Wh,~.t occurred then?
A. Well, he just came in and went on through the house and
went on out c1:gain.
·
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Q. Did he talk to you?
A. He spoke and that was all.
Q. Was anything said about his not talking there at that time?
A. I remarked to Mrs. Smith that he was rather quiet; that
he had been more talkative when I met him before.
Q. Do you know whether Mr. and Mrs. Smith carried on a
correspondence during the time he was in the army?
A. Yes, sir, they did.
Q. How often was that?
A. I would not. say every night, but every other night any way,
Mrs. Smith was writing.
·
Q. At this time you were in the home that was the last of
Jan«ary, 1945?
A. Yes, sir.
Q. (To the deputy sheriff) Will you bring that door around
.. ·
here (Commonwealth's exhibit No. 8)
· page 432 ~
Q. I show you a door, marked Commonweal_th's
exhibit No. 8, which has been introduced in evidence .
in this case. You will notice a place broken off this door, just opposite the lock, and I will ask you whether you ever noticed ~hat
prior to this trial ?
·
A. Yes, sir, I did.
Q. At what time did you notice that?
A. When I visited Mrs. Smith in January, 1945.
Q. Was anything said about that on that date?
A. Yes, sir.
Q. Did you see the piece that came off of this door?
A. I picked the piece of wood up on the little table or chest of
drawers and I remarked, or either asked her, where it came f.rom.
Q. What did she tell you?
A. She said that Mr. Smith had been very restless at nights.
and, in order for her to get her sleep, she had closed the door and
that he had kicked it in.
Q. Do you know Mr. Ralph Gamer?
A. I know him when I see him.
Q. Was he ever at the Smith home while you were there?
A. No, sir.
Q. What was· the relations of Mrs. Smith and Mrs. Kniceley
who lives across the street ?
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A.
Q.
A.
Q.

Rather distant relations, I would say.
Was that true during all the time you were there?
Yes, sir.
Do you know how long Mr. Smith had been in the army
before you moved there ?
page 423 ~
A. I think he had· been in the army about a month
when I moved in with Mrs. Smith.
CROSS EXAMINATION

BY MR. SPENCER:
Q. You left in June, 1944?
A. Yes, sir.
Q. What part of June?
A. The 3rd of June.
Q. You left on the 3rd of June?
A. .Yes, sir4
Q. .You don't know anything about the quantity of correspondence between Mrs. Smith after the 3rd of June? ·
A. No, sir.
Q. What you have related as to her writing to· him every other
night was up to June 3rd?
A. Yes,. sir.
Q. You hav.e .spoken of having these gentlemen callers to see
you?
A. Yes, sir.
Q. Which door did they come in?
A. The front door.
Q. They would driv.e up to th~ front and come in the front
·door?
A. Yes, sir.
Q. You never had any male company driving up at night and
coming in the side door, or the kitchen door?
A. No, sir.
page 424 ~
Q. When you received male company there what
room did you receive them in?
A. In the living room; we usually went out to the mov.ies.
Q. While they were there were the lights on?
A. · Yes, sir; sometimes were were in the kitchen toq.
Q. Even if you went back to the kitchen you would leave
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lights on in the living room, you would not turn off the lights in
the living room ?
A. Lots of times we were in the kitchen before dark and be
in the back part of the house; I don't know whether the lights
were on or not.
.
Q. I am talking about when you received company; you said
they came in the front door ; they did not come in in the dark?
A. No, sir, they did not.
Q. If you received them in the front room the lights would
be on?
A. Sometimes it was not dark.
Q. If any caller came after dark, you would receive them at
'the front door and turn on the lights in the living room?
A. Yes, sir.
Q. You did not pull down the shades, did you?
A. No, sir.
Q. We wouid like to get permission from the court to call Mrs.
Bailey back later; it is an entirely different matter, and we would
like to see the Court out of the presence of the jury.
page 425 ~ MR. MESSICK:
We are not making any objection.
Witness leaves the stand.
MRS. BEULAH KLING STEIN, a witness of lawful age, called ,
on behalf of the defendant, after being duly sworn, testified as
follows:
DIRECT EXAMINATION

(

BY MR. WEAVER:
Q. Please state your name?
.A.-. Mrs. E. L. Klingstein, 37 South Main St., Harrisonburg.
Q.. What was your maiden name?
A. Beulah Loewner.
·Q. Do you know Mr. Ralph Gamer?
A. Very well.
Q. !fow long have you known him?
A. Since 1932; I met him in Paris.
- : Q. When you and your husband were there on a trip, you met
him there?
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A.

Yes, sir, my husband and my daughter and my sister.
At an American Legion convention?
·
Yes, sir.
Q. How long has he been in Harrisonburg?
A. He visited us quite frequently between the time I met him
and now, and he has been here about two years, I think.
Q. Do you know Mrs. Winifred Valin?
A. Yes, sir, very well.
Q. Where does she work?
page 426 ~
A.· At Loewner' s Beauty Shop.
Q. Does she have a sweetheart?.
A. Well, I introduced her to Mr. Garner when he first came
here and I would say so because he is with her most a11 the time.
Q. How often do you see him?
A. Every day.
Q. How often at nights do you see him?
A. Quite frequently at night we are together,· quite often, the
.crowd of us.
Q. How often have you seen him with Mrs. Valin at nights?
A. I have never seen him without her.
Q. Did you see him on the 21st of February of this year.t
A. Yes, sir.
Q. Where?
· A. I was down at the front of the stairway where I live.
. Q; Where:is that?
A. Up over Friddle's restaurant, the 3rd floor. I saw him down
there : I was waiting on my sister to take me to Roanoke and I
saw him that morning.
Q. Did you talk to him?
A. Yes, sir.
Q. How long were you conversing with him?·
A. There was a fellow came along, and he said: ·"Did you hear
about the excitement in town last night?" And I said: "No, I
have not read the paper." He said: "There was a fellow by the
name of Smith found down in his basement dead," and I said :
"I don't believe I know them." He tried to explain
page 427 ~ who it was, and he .went on to work, and M~. Garner
came by and I asked him 'if he had heard about the
excitement; and he said: "Yes, I just heard it," but he said he
Q.
A.
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could not place .the people, and we talked quite a bit until my
sister came by and picked me up, in about 15 minutes.
Q. Did you notice any mark or bruise or disfigurement on
_his face?
A. I did not notice a thing.
Q. Did you notice any cold er.earn or powder on him?
A. I am certain there was not any thing on his face, and if it
had been I would certainly have noticed it. and probably would
have kidded him about it.
Q. Have you noticed since that time any bruise or mark on
his face?
·A. I have never ~een a bruise Qr mark of any kind on his face.
CROSS EXAMINATION
BY MR. HOOVER:
Q. You ref erred to your sister, w~s that Mrs. Friddle?
A. That was Mrs. Figate.
Q. Mrs. Friddle, who testified here and operated a beauty
shop across from your husband's office, in also a sister of yours?
A. Ye~~~
.
Q. You saw, Mr. Garner on the morning of the 21st?
A. Yes, sir.
Q. At what time?
_ · A. Between 8 :00 and 8 :30. We were .supposed to
page 428 ~ leave at 8 :00 and my sister was a little late gettin_g
there.
..
Q. Did you talk to him?.
A. Quite a while, about 15 minutes.
Q. You did not potice any bruise on his face?
A. I did not notice a thing on his face or anything unusual.
Q. When were you first asked if you had ever seen a bruise
on his facet
A. Just this morning.
Q. That same morning did you observe a swelling or cut or
sore plac_e _or marJ< of any kind on Mr. Garner's ring finger?
A. I <lief not notice anything; I was not specially looking at
him and I did not see anything.
Q. Do you th.ink you would have seen that if it had been
present?
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A. I think so.
Q. You dici not notice it?

A.

No, sir.
Did you at any time after that, prior to his being appre~
bended on the first day of March, notice any swelling about his
ring finger?
A. I never noticed anything.
Q. You saw_ him almost tvery day in that interim?
A. Yes, sir.
·
Q. How long did you stay in Roanoke?
A. Just for the day.
Q. Did you ever see any blemish, or bruise, or cut on the ring
finger?
1
A. No, sir..
page 429 ~
Q. Did you ever notice he wore a large diamond
ring?
A. I have never seen that off of his finger?
Q. I believe you said you did not notice a swelling,, or cut on
the morning of the 21st, if it had been there, do you likewise feel
you would have noticed if such a cut had been present?
A. I would say that I would.
Witness leaves the stand.
(Recess for lunch taken from 12 :05 to 1 :30.)

Q.

FRED H. KUNTZ, a witness of lawful age, called on behalf
of the defendant, after being duly sworn, testified as follows :
DIRECT EXAMINATION
BY MR. WEAVER:
Q. Please state your name?
A. Fred H. Kuntz.
Q. · Where do you live? ·
A. Paul Street.
Q. What ·is your occupation?
A. I am assistant general manager for Mr. Klingstein.
Q. Where is your office?
A. Above Friddle's restaurant, on Main Street.
Q. Do you know Mr~ Ralph ;Garner?
A. Yes, sir.
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On February 20, 1945, by whom was he employed?
Mr. Klingstein.
Q. Did you see Mr. Garner on February 20th late
page 430 ~ in the afternoon?
A. Yes, sir.
Q. Where was that?
A. He was in and out of the office several· times.
Q. Did you see him around 7 :00 or thereafter?
A. Yes, sir.
Q. Where was that?
A. At the office.
Q. Did you see him go home?
A. I took him home.
Q. State under what circumstances?
A. He was getting ready to call a taxi; it was after 7 :00; and
I told him there was no need to call a taxi ; that I would take hi~
home myself, which I did.
Q. In whose automobile?
A. Mine.
Q.. Who was driving the car?
A. My wife.
Q. Where did you.take Mr. Garn~r?
A. Out on the street to Phillipi's garage and turned around in
front of Mr. Helbert's house.
Q. · Was that the house he lived in?
A. No, sir.
Q. You did not drive to his door?
A. The road was muddy and. he said to let him out there; and
I turned around right there.
Q. What was his condition relative to h~alth?
A. He was complaining of a cold that day.
Q. Did you see him on the 21st?
page 431 ~
A. Yes, sir.
Q. Where?
A. At the office.
Q. Did you have a conversation with him?
A. Yes, sir, ·several times.Q. What was he doing that day?
A. He was manager of the Bowers restaurant at the time.
Q. Was he carrying on his duties?
Q.
A.

·368

_Supreme Court-of Appeals of Virginia

Fred H. KJuntz an4 Mrs. M(l..j,"ine Oakies
A. Yes, sir, as usual.
Q. Did his duties require him to come to your office?
A. Yes, sir.
Q. How many times a day?
A. No set time ; he came in case there was anything he wanted
to know or anything came up.
Q. Did you have ·a chance to observe as to whether he had any
bruise or cut on his cheek that day?
A. Yes, sir.
·
Q. Did you observe any?
A. No, sir.
Q. Did you observe any cold cream or powder on his cheek?
A. No, sir.
CROSS EXAMINATION
BY MR. HOOVER:
Q. Did you observe a swel~ing or cut on his ring finger?
A. No, sir.
Q. You do not attempt to say he did not have it?
A. I did not notice it.
Q. When was the first time you were ever asked
page 432 ~ whether on February 21st you had seen a bruise on his
face?
A. Just recently.
Q. In the last week or two?
A. Yes, sir.
Q. So, it was some 7 or 8 months after February 21st, when
you were first asked whether or not he had a bruise at that time?
A. Yes, sir.
Q. Your statement to the jury is you did not see any?
A. Yes, sir.
Witness leaves the stand.

MRS. MAXINE OAKES, a witness of lawful age, called on
behalf of the defendant, after being duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. WEAVER:
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Are you Mrs. Oakes or Miss Oakes?
Mrs. Oakes.
Do you know Mr. Ralph Garner?
I do.
Do you know Mrs. Valin?
Yes, sir.
Have they been going together?
Yes, sir.
How often do you see them?
About every other day.
Do you go with them?
A. Yes, sir.
page 433 ~
Q. Do you know how often they go together?
A. Every time I have seen them they have been
together.
Q. Were you at a banquet some time during the week of
February 20th with Mr. Garner?
A. I don't believe I was.
Q. Did you see him any time during that week?
A. On the "22nd.
Q. Where did you see them?
A. At the dance at the Spotswood Country Club.
Q. Were you close to him?
A. He sat at our table.
Q. Did you have an opportunity to observe him?
A. I did.
Q. Did you notice a bruise on his cheek or a black eye?
A. No, I did not.
Q. Did you notice any powder on his face or cold cream?
A. No, sir.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

CROSS EXAMINATION
BY MR. HOOVER:
Q. That was out at the Country Club?
A. Yes, sir.
_
Q. It is not very well lighted out there?
A. I think it is rather bright.
Q. You are a daughter of Mrs. Klingstein who testified here
this morning?
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A.
Q.

I am.
Mr. Garner works for your step-father?
A. He used to.
page 434
Q. When was the first time that you were ever
asked whether you had seen a bruise on his face at this
time?·
A. I spoke to the defense attorneys about it.
Q. How long ago?
A. A few hours ago.
Q. Just a few hours ago you were asked if you had seen a
bruise on February 22nd?
A. Yes, sir.
Q. - Did you notice any swelling of the ring finger ot his left
handP
A. No, sir, I did not.
Q. You do know he wears a latge diamond ring on that left
hand, and you do know that is customary?
A. Yes, sir.
Q. Some reference ~as been made to Mrs. Valin,. and I believe
you said you know her?
A.· I do.
Q. Is she a married woman, or single, or divorced ?
A. I think she was married.
Q. Is she divorced?
A I don't know : I don't thitik so~
Q. Do you know where her husband is?
·
A. No, slt, I dott't.
Q. Do you know whether he is in the service?
A. He used to be, but I don't know whether he is now or not.
Witness leaves the stand.

r

r

DR. J. S. DEJARNETTE, a witness of lawful age,
called on behalf of the defendant, after being duly
sworn, testified as follows.

page 435

DIRECT EXAMINATION
BY MR MESSICK:

MR.. S·PENCER:
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We would like to see your Honor in chambers before the e~mination of Dr. DeJamette.
.
IN CHAMBERS:
MR. SPENCER:
If your Honor please, we would like at this time to object to the
examination of Dr. DeJ amette, based on any hypothetical question,
unless it be on evidence already introduced in this case. These gentlemen have stated that they propose to prove by doctors and laymen that Fran,k C. Smith was insane. They have not done that so
far. One doctor said he was in a highly nervous and emotional state
anq that he gave him Vitamen B. Complex and something to quiet
his nerves. If there is evidence of that ~ort on whicµ they are to
base a hypothetical question to Dr. DeJarnette it ought to be based
on evidence already in the case, because for obvious reasons there
is no chEJ.m:e for cross e~amination.
THE COURT:
I do not see how they can form an opinion or show anything at
all that is not already in the case. I do not see how he could testify
on a hypothetical question unless there is some evidence in the
case.
page 436 ~ MR. SPENCER:
In Dr. Yancey's cas~I take it he is to be identified
as the doctor referred to in the opening statement, who would testify that he was a fit subject for suicide--.-when he took the stand he
said he- could not say anything like that.
MR. MESSICK]:
My question will be based entirely upon the evidenc~ introduced
in thi~ case and no other evidence. As ~ar as Dr. Y a.ncey, is concerned, I do not see how any one could fail to reach a reasonable
conclution that this man had violent and turbulent emotions of the
mind.
THE COURT:
I do not see how they could ask the question unless the founda·
tion has been laid.

MR. MESSICK:
I have tried to embrace every bit of the evidenc from the standpoint of the Commonwealth and from ours.
COURT and Counsel return to the Court room.
MR.

MESS1CK~
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Q.

You are Dr. DeJarnette?
Yes, sir.
I believe you live in Staunton?
Yes, sir, for 56 years.
Q. You have lived in Staunton for 56 years?A. Yes, sir.
Q. How old are you?
A. 79.
page 437 ~
Q. I believe for a number of years you were superintendent of the Western State Hospital?
A. Since 1906; I was assistant physician until 1889, and since
then Superintendent.
Q. What medical education did you have?
A. I graduated from the Medical College of Virginia and have
taken special courses in New York, at the New York Polyclinic.
Q. I will ask you first what is the ratio of blood to weight of
the human body?
A. 12 or 14 percent, maybe more, depending on how much you
have been drinking, for an average man 12 percent, 12 pounds in
100 pounds.
Q. For a man that weighed 200 pounds that would be 24 pounds
of blood in his body?
A. Yes, sir.
Q. That would be something over 4 gallons?
A. That would be 6 gallons.
Q. If he had 14 pounds to the 100 that would be what, ·for
200 pounds?
A. That would be 28 pounds· for 200.
Q. How many gallons would that be?
A. 14 pounds to 100, for 200 pounds that would be 28 pounds .
.Q. And for 5 pounds that would be about 5/14's?
A. Yes, sir.
Q. Would· the loss of from ~ to ~ of a pint of blood cause
a man any discomfort or injury?
A. For a man of that weight, I do not think it would effect him
at all, his feelings.
Q. The human body has a heart in it?
page 438 ~
A. I have heard so; judges sometimes don't have a
heart, but you have one here that has a heart.
Q. How far will the human heart throw blood, that is up?
A.
Q.
A.
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A. Support a volume of· water 8 feet from the heart. There is
a tremendous variation, the presence in a man's vessels changes with
the expansion and contraction of the heart. The maximtun is that
it will carry a volume of water about 8 feet, an average man's
heart.
Q. That is in the air?
A. Yes, sir.
Q. Will that same heart in a horizontal position throw flecks
of blood farther than 8 feet?
A. I would say 12 or 13 feet, maybe more, a good, active strong
man would throw blood farther than the average man with a
weaker heart.
Q. That is, assuming that he had an artery cut in his head?
A. If cut anywhere.
Q. Having been superintendent of the \Vestern State Hospital,
have you had under your care and observation people who attempt:ed suicide?
A. Many and many of them, and I have treated over 200. suicidal patients a day for years and years at the Western State Hospital.
Q. 200 a day?
A. Most of them the same patients, I have seen daily, 200 suicidal attempts.
Q. How many people have you treated during the
page 439 ~course of your long career?
A. About 33,000.
Q. Have you seen many instances of profuse bleeding by
people?
· A. I have.
Q. I will ask you to tell this jury if, from your observation and
experience and knowledge, men who have attempted suicide have
inflicted other acts of violence on their persons before the actual
·
·
commission of the act ?
A. Men who have attempted suicide, I do not see them until
they have tried to commit suicide and failed.
Q. Have they inflicted various wounds on their persons?
A. Yes, sir, in almost all sorts of ways. One man cut himself
in the rectum because he did not want to show any mutilation of
his bod~; a very ~eat many do not use the knife because they d~
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not· want their bodies mutilated, and they use the rope and later
attempts are made with .the barb turic acid group of sedatives.
Q. How many different wounds have you known of a person to
inflict on his body in an effort to commit suicide from your own
observation?
A. I knew one man who cut himself in both wrists and both
elbows and cut himself in the bend of the knees in an attempt to
commit suicide with a knife and it did not kill him.
Q. Do you know of a case where a judge of an adjoining section of this County first slashed his wrists with a razor blade and
then afterwards shot himself to death?
. page 440 t A. I have heard of it.
Q. "Has that come to your attention in your capacity as a doctor?
A. He did not get to me.
Q. He did not come to your institution, but you know that is a
fact?
A. I believe it to be so; it was the general knowledge of the
community.
Q. Most of the cases you personally have dealt with are attempts?
A. Yes, sir.
,
Q. From your study and from your knowledge gained throughout the years, have you heard of many cases where men attempted
suicide by inflicting an "injury. on their persons and then later extinguished life by shooting, or by hanging,,or by drowning, or by
sometliing of that kind?
·
A. I have and I will qualify that by saying that usually a man
who attempts a suicide once, if it is a question of living, he will
. probably do it again, unless he dies of a disease.
Q.. Would it be unusual for a man to strike himself with an implement in the head and when life was not made extinct, later to
take his life by hanging or shooting or some other means?
.
A. I do not know the termination of these suicidal attempts. I
know people who have tried several times and failed and temporarily get over it.
Q. It has been testified to here that this book by
page 441 } E. L. Emerson, "Legal Medicine and Toxicology" is a
recognized authority. I want to read to you from that
book and when I have finished reading, I will ask you whether you
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agree with what I ha~e read: (page 106) ·
"The presence of more than one wound upon a body has often
been considered to furnish presumptive evidence of murder, but if
this were followed in all cases ther.e would be many errors. A
suicide niay make many attempts at self-destruction before he inflicts a fatal wound, and the same also applies to the murderer. He
may inflict many wounds, though the first touched a vital spot. Suicides often make an attempt upon their lives by stabs or inflicting
incised wounds u~n themselves, and finishing the attempts by other
means, such~ the· use of fire-arms or by drowning."
Do you agree with that?
A. I do not know the final end of people who attempt suicide.
They come to me after they hav.e attempted it. People who succeed,
I do not see. However, I believe that to be true. The cases do not
come to me, because it is too late.
Q. When they complete the job they go to the undertaker?
A. He gets them. · .
Q. Assuming that a man has a severed artery, does not the
blocxl until it reaches the coaigulation point, spurt every time the
pump, or the heart beats : Is not that correct?
A. Yes, sir.
Q. Therefore, assuming that I have a wound in my
page 442 ~
forehead, and I am looking at that wall (indicating),
when my heart bea.its the blood spurts from that wound right in that
direction, does it not?
A. I do not think any one would dispute that.
Q. The wound is right here (indicating) and the man is standing here by the blood spot?
A. That, of course, would depend upon this: In the anterior
temple is the big artery, in the side of your head, and if that is cut
and the wound falls together, then the side of the wound in front
of the flow of the artery would change the direction of it; it would
strike it a,nd deflect. A clean cut and gaping would, it .would go
1
laterally.
Q. If I was looking that way and turned my head just slightly
that way (indicating), it would throw it a little farther that way?
A. To the left.
Q. And if -I looked that way (indicating)?
A. It would throw it to the right.
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Q. And if I happened to tum my head back, it would throw it
between? (indicating)
A. Yes, sir.
Q. And if I turned that way (indicating), it would throw it up
that way?
A. Yes, sir.
Q. The result of it is, you would have a spattering, depending
entirely upon how the man happened to move his head, slightly forward or backward, is not that correct?
page 443
A. That is absolutely correct.
Q. Did you in company with the Chief of Police
and the Commonwealth's Attorney and Mr. Spencer, the Assistant
Comm0111Wealth's Attorney, and myself, go to the home of Frank C.
Smith, located at 60 Willow Street, Harrisonburg, Va. ?
A. I went to the house they said was Mr. Smith's house, and
went into it; I am sure it was his house.

r

MR. SPENCER:
We concede it was the house.

MR. MESSICK:
Q. Did you inspect that house and the blood spots and everything pertaining to this case therein?
A. I looked at everything that my attention was called to and I
probably saw some things that it was not called to.
Q. Dr. De] arnette, I want to ask you a hypothetical question in
which I have tried to assume all the facts that have been thus far
testified to in this case:
( Counsel here read to the witness a hypothetical question, consisting of 6 typewritten pages, at the conclusion of which Mr. Spencer objected to the question, on the ground that it did not state all
the facts that had been proved in the case.
· Court and counsel then retired to chambers, and the attorneys
for the Commonwealth pointed out evidence not included in the
question, which should° have been included.
At the conclusion of this discussion, Mr. Messick
page 444 ~
stated he would prepare another hypothetical questions,
in which he would endeavor to cover all the points discussed; but
as this would take much time, he would proceed with the examination of Dr. DeJarnette ,on other matters, and recail him to the
Stand on Saturday morning and then propound the rewritten hypothetical question.
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In view of these facts, it was stipulated that the long hypothetical
question just read to him should not be included in the record, as all
of it, with additions, would be included in the question to be asked
on Saturday morning.)
MR. MESSICK:
Q. You saw the hou·se of Frank C. Smith today, did you not?
A. I did.
Q. Did you see any broken or misplaced furniture?
A. None at all.
Q. Did you see any evidence of a fight or struggle, other than
the blood on the floor, or spurting of the blood?
A. Not the slightest.
Q. Are these things usually present where a fight has occurred
and a man has been murdered, as a general rule?
A. It depends upon who is the murderer.
MR. SPENCER:
Did you qualify Dr. DeJ arnette as a Psychiatrist or a criminologist?
page 445 ~ MR. MESSICK:
A. I think he is qualified for both after his experi.ence.
Q. Do these two notes show a suicidal tendency: They have
been introduced as Commonwealth's exhibits, Nos. 30 and 31, and
read as follocws :
. "This is what I collie home to the· one] love with wit pants and
I cant say a thing about it."
"Get out I dont care what happens."
A. They show he in great distress and that generally is the
father of suicide.
CROSS EXAMINATION
BY MR. SPENCER:
Q. Your philosophical studies and special endeav_or and learning has been in the field of psychiatry dealing with insane people?
A. Entirely so.
. Q. These 56 years of which you speak are years spent in an
insane asylum?
A. Yes, sir.
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Q. Those people, the most of them, if not all of them, had been
adjudged to be insane persons?
A. Yes, sir.
Q. If you found they were not insane, you did not let them stay
there?
A. If they got well, we sent them back, and many did.
Q. You even ate with them?
A. I have done it.
Q. I believe you took me to dinner once when I was
there?
page 446 } A. I ate in the room with them and at the next
table, but insanity is not contagious.
Q. Have you even been accused of catching it?
.A. . Many times.
Q. These suicidal cases were with insane people?
A. As a usual thing a man who attempts suicide is; and, as a
usual thing, it is a right good suggestion. I can conceive ·of a man
committing suicide, under certain condition, and yet be perfectly
sane.
Q. We had a case in Lynchburg when a man killed his wife and
Httle boy and then tried to kill himself and he got well-he had cut
his throat from end to end : Do you remember" that ~e, the Craig~
hill case?
A. Yes, sir.
Q. He lived and you testified in that case and you decided he.
was not crazy?
A. You should tell the whole tale; he was extremely drunk. You
did not teJl but half the tale. I will give you the full evidence and
tell you why I thought as I did.. His wife had been unfaithful to
him and died with a bottle of liquor on her pillow, but that was no
reason he drank with her. He drank a great deal himself.
Q. Your supposition is all based on insanity?
A. Of what?
Q. I mean to say your experience deals mostly with the insane?
A. Yes, sir.
Q. You never saw Frank Smith, did you?
page 447 } A. No, sir.
Q. Did I understand you to say that a man had 7
gallons of blood in him?
A. You assume a man who weighed 200 pounds has around
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12% of his weight in blood, that would be about 6 gallons; 24
pounds, assuming that blood weighed a pound to the quarter would
give him 6 gallons. Blood is a little heavier than water, not very
much heavier. I do not know exactly the comparison, but it is a
little heavier t~an water.
.
Q. Hw many pounds in a gallon of water?
A I think 7 _% pom1ds. The maximum temperature of the solidity of water is 38 ~ 0 , and there are variations of temperature, up
or down, it gets lighter. The maximum degree of water is approximately 38 degrees.
A. 7 _% pounds.
Q. And a gallon of blood would weigh 111ore?
A. A little mote.
Q. If you divide 8 into 24, it would just 111ake 3 gallons? How
many times does 8 go into 24, 3 times. If 24 gallons of blood, and
a gallon weighed 8 pounds, the man would have 3 gallons?
A. 12% of a man's weight is in blood and he weighed 100
pounds, that ·would give 12. pounds; and if he weighed 200 pounds
that would give him 24. If a pint is a pound and assuming that
water would weigh that he would have 25 gallons of blood and that
would give him 6 gallons.
page 448 ~ Q. If ai pint weighs a pound?
A. It would· be 8 and that would give 3. He has 25 ·
pounds of blood and reduce it to gallons, it is 3 gallons My pounds
were right but my gallons were wrong. 24 pounds is right.
Q. Could you be as far off as to how far blood would spurt
when an artery it cut?
.
A. It would support a volume of water 8 feet perpendicularly;
a man's heart beat ~l support 8 feet of water.
Q. . Blood is thicker than water?
A. Yes, sir, a little thicket.
Q. 'How far would a man's heart beat support a volume of
blood?
A. Around about 7; I never' saw it stated before and I never
thought it necessary to look it up. The physiologists say the heart
will support a volume 0£ water 8 feet.
Q. You did not intend to say that blood from a small artery
would spurt 12 feet?
A. I did not say 12 feet; I said 8 feet; I :said it would. go 12
feet horizontally, probably more than that.
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Q. Did you see any signs out there ( the Smith home) where
blood had spurted 12 or 13 feet?
A. No, sir, I saw two pools of blood, one larger than the other
considerably, and I saw where it had spattered on the wall, and I
was informed that it had spattered on the man's legs about the
same height as on the wall.
Q. Who informed you about the Legs?
page 449 ~
A. Mr. Messick, but that was not in his hypothetic
question.
Q. I asked you whether you saw any indication that blood had
spurted out of a man's head horizontally 12 or 15 feet?
A. I did not see any horizontal spurts. You could not have a
spurt; blood would not have spurted out, or else it was deflected
over there. I don't lmow whether it was blood about the size of a
small pin head.
Q. You think that might have gone through?
A. I saw where it went up against it and some went through.
Q. How did it go through?
A. The transom was partly open at the- bottom, about 4 inches
open, .and I saw where it had spattered up against the glass in the
transom and very probably some could have gone through, and what
splattered out on the· bed; no blood stream that ever stuck the bed.
Q. If there was sufficient force behind and a stream .of blood,
could it have gat over there?
A. It might have stuck something and got over there; and I
think I counted 9 smaller than the head of a small pin. I counted 9
spots there; then there was a whole lot in the pools.
Q. You have seen the pools?
A. Y.~s, sir, just now.
page450 ~

REDIRECT EXAMINATION

BY MR. MESSICK:
Q. You have dealt mostly with the insane?
A. Yes, sir.
Q. You have had a lot of dealing with lawyers?
A.. Yes, sir, they are about as bad as any I have struck. I have
also dealth with inebriates.
Q. Inebriates and drunks and morphine addicts?
A. Yes, sir.
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RECROSS EXAMINATION
BY MR SPENCER:
Q. They are all classed as insane?
A. I do not think an inebriate is insane. I have seen many of
them become insane from dirinking. However, if a man gets drunk,
the law says he is responsible for his conduct, and the law punishes
them and that suggests an injustice.
Witness leaves the stand.

page451 ~

W.

J.

KEANE RECALLED:

RE-RE-RE-RECROSS EXAMINATION
BY MR MESSICK:
Q. You were at the Smith house a little while ago with us?
A. Yes, sir.
Q. On the question of the· wash rag being on the rack and
reaching it with your right hand, and did I not perform an experiment by; taking one step into the bath room and I recalled it without any difficulty?
A. ·Yes, sir.
Q. If I had taken my left hand I could have reached it without
any difficulty?
· A. I don't lmow; I did not see you do it.
Q. - Just one comfortable step and reaching into the bath roomI mean from the blood spots, the figure 8, and my head was in the
same place?
A. Yes, sir.
Q. I show you a map of the city of Harrisonburg: Can you take
that map and point out where Ralph Gamer lived on February 20,
1945:
A. I don't see that; it is not named on this map, it is Clinton
Avenue. ( Looking more closely). Here it is right here (indicating) .
Q. I wish to file this map, and have marked it Defendant's exhibit No. E.
Will you step over in f rant of the jury and point that out to
them?
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A. (Witness points out Ointon Avenue to the jury)
·Q. Show us the home of the Smith family on Willow street, located on Willow Street between West
Market and Wolfe Street: Please point out the location to the jury)
Q. At my request did you measure the distance from the Garner home to the Smith home by the shortest accessible route?
A. Yes, sir.
Q. What was that distance?
A. 1~ miles.

page 452

~

RE-RE-RE-RE-REDIRECT EXAMINATION

BY MH.. SPENCER:
Q. Mr. Messick said "one comfortable step": I want to ask you
whether or not that "comfortable step" was not something like this
(indicating); this foot being in the bath r$)0m as far as he could
reach?
A. It was a right good step, but not quite that wide.
Q. Will you say whether his foot was way in front of the
blood?
A. His head was directly over the blood.
Q. Did he get the foot in front of the blood?
A. His foot was to the right of the blood. Whether it was in
front or not, I do not know; his head was over the blood.
Q. And he was able to do something that you could not have
done when you tried it?
A. We were in two different position. I can demonpage 453 ~ strate the position he was in and the position I was in.
At the time I attempted it, I was standing in this· position (locating his feet in a normal position), and I held my head
in this position over the last drop of blood that was visible and
reached in this manner ( with shoulders stooped and head dow.n),
and I reached in this manner after the holder of the wash rag· over
the bath tub fastened to the wall.
Q. Demonstrate with the same positions as Mr. Messick did?
A. Mr. Messick had one foot near the entrance to the bath
room door, and the other one more in this position, which put it
approximately in the same position and reached over in this manner
( reaching over to his right, or sideways).

.

i

I
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Q. Leave this foot like that and turn.around in the other direction and let the judge see the arc your head would be in?
A. ( Witness demonstrates)
RE-RE-RE-RE-RECROSS EXAMINATION

1

BY MR. MESSICK:
Q. The blood went into the bath room 32 inches?
A. Yes, sir.
Q. A man can step a pretty good yard?
A Yes, sir.
Q. If he stepped beside the blood, he stepped like that?
A. I know your head was over the blood.
page 454 ~
Q. If he was going to reach for something, he· would
reach over and get it?
A. I was not paying attention, my feet were apart.
Q. The natural thing would be to step into the bath room and
reach it?
'
A. Yes, sir.
Witness leaves the stand.
CLARENCE FRASIER, a witness of lawful age, called on behalf of the defendant, after being duly sworn, testified as follows :

DIRECT EXAMINATION
BY MR. WEAVER:
Q. Where do you live?
A. Columbus, Ohio.
Q. Are you employed out there?
A. Yes, sir.
Q. \Vhere were you living on February 20, 1945?
A. Harrisonburg, Va.
Q. On the night of February 20, 1945, did ·you have a call from
Ralph Garner's home?
A I did.
Q. What time did you have that call?
A. About 8 :45.
Q. What was the call?
A. I was to come out there and pick up a passenger.
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Q.

What did you do?
A. The telephone rang and Mr. Bradford answered
page 455. ~ the telephone and said: "Frasier, some one wants to talk
to you." I reached over and took the receiver and recognized Slim Gamer's voice, and a girl I call Red asked me to come
out and pick her up and take her home.
Q. What did you do?
A. I went to sleep.
Q. What did you do then?
A. I got a call to go to Bob's restaurant.
Q. Who did you pick up there?
A. A Mrs. vVright and I took her to North Main and Mrs. _
Seavers and I took her to Elizabeth St.
Q. What did you then do?
A. I happened to think I had not made this call and I went back
out to Mlr. Garner's and picked this lady up and took her to Virginia
Avenue and I came back to the office.
Q. Did you drive up to the house?
A. lnto the driveway like I always did when I went after a
. passenger.
Q. Did you see Mr. Garner?
A. Yes, sir.
Q. Where was he?
A. Standing in the door; he came to the door when I tooted the
horn.
Q. Did he say anything to you?
A. He asked me where I had been.
Q. Did you pick up a lady there?
A. Yes, sir.
Q. What was her name?
page 456 ~
A. I always called her Red; I don't know her name.
Q. Would you know her if you saw her?
A. Yes, sir.
Q. · Where was his house?
A. On Ointon Avenue.
Q. Where did you take her?
A. To Virginia Avenue.
'Q. When you left the Garner home, which route did you follow to get to Virginia_ Avenue?
A I came back to North Main and I came out to North Liberty
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and went over Depot hill and hit Edom Road and turned up into
. Virginia Avenue. Virginia Avenue runs into Edom Road.
Q. You came out Clinton Avenue and hit the Valley Pike on
North Main at the city limits and came down North Main until
you got to where?
A. I believe they call it K,-atzer' s road, between Main and Liberty street and I turned and went up over Depot Hill, and I turned
to my left and came back to Virginia Avenue.
Q. You came back to your place of business?
A Yes, sir.
Q. Where is the City Cab Company's office?
A. Located on North Main at the
filling station.
Q. That is a block or two north of the Kavanaugh Hotel?
A. Yes, sir.
Q. What time did you get back to the office?
A. I believe the record shows it was 9 :15.
page 457 ~
Q. Have you driven that distance that you took on
that particular trip since that time and measured it on
your cab?
A. Yes, sir.
Q. How far is it?
A. I just know about the time.; I don't know how far it is.
Q. When did you see Mr. Garner next after that time?
A. I got a call about 8 :05 out to his house on Clinton Avenue.
Q. In response to that call what did you do?
A. I went out and got him and delivered him to the Bowers
restaurant on West Market St.
Q. Was there any mention made during that ride down the
street that morning in the taxi cab relative to Frank Smith's death?
A. I asked him did he see the paper where Frank Smith had
committed suicide?
Q. Did he make any statement?
A. He said he had not seen the paper.
Q. Did you see Mr. Garner in the face when he got in the cab?
A. Yes, sir, I saw him come out the front door to the cab.
Q. Did you observe any bruise on his cheek?
A. I did not.
Q. Did you observe any cold cream or powder on his cheek?
A. I did not.

386

_Supreme Court of Appeals of Virginia ·

Clarence .Frasier
· page458 ~

CROSS EXAMINATION

BY MR. HOOVER: .
Q. Where did you ever get the idea in your head that you talked about, seeing in the paper the account of Frank Smith having
committed suicide, seeing it in the paper that morning?
A. The News Record.
Q. You mean in the· paper of the 21st day of February?
A. I read in ,the paper about 'that.
Q. Is that as true as far as everything else you. have testified to
here or statements. you ar-e about to, make' here?
MR.~SICK:
The question is objected to as being highly argumentative.
THE COURT:
The objection is overruled.
MR. MESSICK:
De:fendant, by counsel, excepts to the· ruling of the Court.
A. Lthink I did.
MR HOOVER:
Q. Are you undertaking to answer the question, yes or no?
A. (No answer from witness)
·
Q. You say you were· working for. the City Cab Co.?
A. l went there in September, 1944.
Q. Had· you been, working for- them regularly from that time
until the time w.e are, talking, about?
A.. Yes; sir.
Q. I believe that Slim Garner was a regular cuspage_459 ~
tomer of yours ; he called for you every. time he called
a cab company?
A. Not every time.
Q. Mostof the time?
A. Yes, sir.
Q. · You did go out and: pick him up most every morning?
A. Not every morning.
Q. How often.would you say you.did?
A. I would not say because I do not know.
Q. You were laying on the bench at the cab company when
the call ·came.in ?
A. Yes, sir.
Q. What time?
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A.

About 8::45.

Q. Is that as close as you can fix· it?
A.
over.

Q;
A.
·Q.
A.
Q.
A.
Q.

Probably could have been 10 minutes to 9 :00, not much

If anything, a little later and not earlier?
It was not earlier than 8 :45.

It might have ~een 5 minutes la.,ter?
It could have been.
·
Mr. Bradford answered the telephone?
Yes, sir.
He was managing the City <;ab Co. at that time?
A. Yes, sir.
Q. Did he then call you to the phone?
A Yes, sir.
Q. Who was on the other end of the line?
page 460 ~
A. I recognized Slim Garner's voice.
Q. What did he say-that some one wanted to talk
to you on the telephone?
A. Yes, sir.
Q. Did some one else talk to you·?
A. Yes, sir ; I recognized this lady's voice.
Q. The person you called Red?·
A. Yes, sir.
Q. What did she tell you?
A. To come out and pick her up in a. little bit.
Q. She did not want you right away?
A. No, sir.
Q. What did you do?
A. I went back to sleep.
Q. You had been asleep before the call came in?
A_. Laying there dozing.
·-.
Q. When did you wake up?
A. When I got a call at 9 :OO~
- Q~ Mr. Bradford tailed you again; he was- still on duty?
A. Yes, sir.
Q. Where was the call?
A. To go to Bob's restaurant on North Main.
Q. Did you go immediately?
A. Yes, sir, I went immediately the-i:e;. they were ladies.
Q. You picked up two ladies. at Bob's restaurant at the
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corner of north Mai~ and Gay Streets, out near the
page 461 ~ bridge, and took one of them out on North Main, and
came back on North Main and took the other one up
on East Elizabeth Street, and then you went back to the Cab Co. ?
A. No, sir, I went straight from there back to Mr. Garner's
home.
Q. Where were you when .you remembered the call to Clinton
Avenue?
· A. Turning in on Myrtle Street.
Q. What route did you take to Clinton Avenue?
A. Out Myrtle Street to ~ock and down and hit North Main
and went out on North Main.
Q. Did you drive up the hill to the house?
A. Yes, sir, up to the driveway.
Q. What do you mean by that?
A. Out in front of the house.
Q. How close did you get to the house, as near as you can
tell· us.
A. From here over to the wall (indicating), maybe a little bit
closer.
Q. Did you see any sign of Ii£ e about there when you drove up?
A. Lights in the house.
Q. Was anybody in sight?
A. When I tooted the horn, Slim came to the door.
Q. How was he dressed?
A. Had on his pants, and had his shirt off.
Q. Was it warm that night or cold?
A. I do not remember.
page 462 ~
Q. Did he come out on the porch or stand in· the
doorway?
A. Stood in the door.
Q. When did the young woman appear?
A. She came right out behind him.
Q. How did she get by him if he was standing in the doorway?
A. She came right out behind him.
Q. Did he come along out to the car with her?
A. No, sir.
Q. Did you help her out to the car?
A. No, sir, I only opened the door.
Q. . Did you say anything to Slim?
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A.
Q.

A
Q.
A.

He wanted to know where I had been.
When was that?
When he came to the door.
What did you tell him?
I told him I had been asleep.
What did he say to you?
Nothing.
Where was Slim when you drove away?
He had gone back in the house.
Did you see him go back in the house? ·
Yes, sir, he was shutting the door.
Did he leave himself on the outside or put himself on the

Q.
A.
Q.
A.
Q.
A.
Q.
inside?
A On the inside.
Q. You took this young woman to Virginia Avenue extended?
A. Yes, sir..
Q. And you got back to the station about 9 :15?
page 463 ~
A. Yes, sir.
.
Q. You said vou had made a time test on that run :
How much time did it take?
A. Approximately 20 minutes.
Q. From the cab place and back to the cab place, the whole
route?
A. Yes, sir.
Q. Did you make any stops?
A. The same as delivering passengers?
Q. It took 20 minutes? _
A. 15 or 20, or something like that.
Q. \i\That good of timing it if you don't know how long it took?
A. I think it was 20 minutes to be sure.
Q. Did you time it?
A. Yes, sir.
Q. Did you remember how much you clocked it?
A. 20 minutes to make the run.
Q. You were wrong a minute ago?
A. 15 or 20 minutes.
Q. Did you log the call when you came back?
A.· The call to Ointon Avenue? It just shows where I had been
in three trips. I was in the habit of making three trips to put them
. .·. . .
.. ..
.·
··
all in :one.
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You did keep a log at the taxi cab company?
·
Q. You are required by law to keep a log?
A. I don't know.
·
Q. You do keep a log?
page 464 ~
A I do.
Q. What calls did you log?
A. The call I got at Bob's ·restaurant.
Q. What time was that call?
A 9 :00 o'clock.·
Q. When you checked back in, did you log the time o~ comi~g
in?
A. 9:15.
Q. Did you write both of them?
A. As well as I remember Mr. Bradford wrote the call and when
I came back I finished it.
Q. How do you run the log up there, when do you start the
day?
A. At 7 :00 in the evening, date it tomorrow, but start it at 7 :00.
Q. Talking about tomorrow, you call it Saturday and start it at
7 :00 on Friday: Is that right?
Q.

A.

Yes, sir.

A. Yes, sir.
Q. That is the way you customarily kept your log up there?.
A. Yes, sir, that is right.
·
.
Q. I hand you three sheets of tablet .paper, to which is attached
a small slip of paper, on which appear the words: "Wednesday,
February 21, 1945, cab $73.00'' with final figure of $63.66, the first
page of which is headed Wednesday, February 21, 1945, sheet No.
1, and I will· ask you whether
not that is the original log kept
by the City Cab Co. on the night in question the night of February 20th?
A. Yes, it is.
page 465 t
Q. Does that log show when you started to answer
the call to Bob's restaurant you are talking abou~?
A. 9 :00 o'clock.
·
Q. Do the words, Bob's restaurant, appear on that?
A. Yes, sir. · ·
Q. Whose handwriting is that?
A. Mr~ Bradford's.
Q. the n~t column, which indicates the place you were· call~

or
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tot and the destination of where you went : What appears in that
column?
A. North Main to Elizabeth.
Q. The third column represents what?
·A. l'b.e time the call came in.
Q. What time?
A. 9 :00 o'clock.
Q. Whose handwriting is that?
A. Mr. Bradford's.
Q. The next column shows what?
A. The time we return from the call.
Q. What time is that?
A. 9:15.
Q. Whose 'handwriting is that?
A. Mine.
Q. The next column indicates what?
A. T4e number of the car:
Q. What does the next column indicate?
A. Our initial.
Q. You mean the initial of the driver?
A. It shows it was my initial, F. Car was No. 2.
page 466 ~
Q. What does the final column indicate?
A. The price of call turned in, $1.10. ·
Q. We wish to offer this log in evidence and have marked it
Commonwealth's exhibit No. 32.
..
Don'f you log calls up there when the calls come in?,
A. Sometimes we did and sometimes we didn't.
Q. Yau are. supposed· to?
· A. Yes.. sir.
Q. Sometimes you did and sometimes you didn't? ·
· A ... ~ I- never logged them calls.
Q. Mr. Bradford was doing the logging up until 9·:0Q o'clock,
· is that right: I .will .ask you whether or not the calls on that first
sheet are not in Mr. Bradford's handwriting up until this: particular
call?
A. That is the last one he logged out that night.
Q. He did not log it back?·
A,. No, sir.
Q. · The logging abo:v.e there is done by 1\1.Ir. Bradford?
0

· 1\.. Y:es, sir.:

. ... _

·

· ·
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Q. Whatever is below there was done by you during the latter..
part of the night?
A. That is not by me, two of them I did not write.
Q. I believe you have testified on the following morning, about
8 :00, or a little after, you received a call to come to Clinton Avenue
and bring Mr. Garner down town?
A. Yes, sir.
Q. I will ask you whether or not that call to Clinton Avenue is
logged?
A. That is right.
Q. Is that in your handwriting?
page 467 ~
A. Yes, sir.
Q. \tVhat does that line show ?
A. It shows I was called to Clinton Avenue at 8 :05.
Q. Is that your handwriting?
A. Yes, sir.
Q. What does that line show? Does it show where you took
him?
A. On East Market, at Bowers Restaurant.
Q. What time did you check up on that?
A. 8:15.
Q. That. is your handwriting?
A. Yes, sir.
Q. Some time afterwards, when you were questioned about this
matter by Officer Kiser, did you or did you not tell him that you
haid not gone to Clinton Avenue on the night of February 20th?
A. I told him I had went out there.
Q. Did you or not tell him you had gone on the morning of
February 21st and brought Mr. Garner down the street, but had
not been there the night before?
A. I told Mr. Kiser I went to Clinton Avenue on the night of
the 20th and also the following morning.
Q. Did you tell him that the first time he asked you?
A. I told him I could show him the sheets.
Q. Didn't you tell him you had not been there on the night of
February 20th at all, and only on the morning of the 21st, and
then later you told him you had made a mistake and had been out
there?
page 468*
· A. I qid not; Mr. Kiser never talked to me but
once officially on it when he came out and asked there.
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Q.
A.

Did he talk to you unofficially about it?
Plenty of times.
REDIRECT EXAMINATION

BY MR. WEAVER:
Q. You talked to Mr. Kiser unofficially?
A. Yes, sir, the whole police department.
Q. What other officers talked to you about it?
A. Mr. Trenary. I talked to the Chief a couple of times about it.
Q. You stated to Mr. Hoover· that you did -not always write
all the calls do}Vn in the log, why was it?
A. Well, sometimes three calls, like that,· and I forget them,
or anything; I just add them all together; I think the record will
show· three calls in one, $1.10.
Q. The boys out there did not like to write so much?
A. I did not.
Witness leaves the stand.
MRS. WINIFRED VALIN, a witness of lawful age, called
on behalf of the defendant, after being duly sworn, testified as
follows:
DIRECT EXAMINATION
BY MR. WEAVER:
Q. Where were you raised?
A. Broadway.
Q. You have also lived in this County?
A. Yes, sir.
page 569 ~
Q. Where do you work?
A. Loewner' s Beauty Shop.
Q. What are you?
A. A beautician.
Q. Loewner's Beauty Shop is situated where?
A. On South Main St.
Q. On the ground floor or upstairs?
A. Upstairs.
Q. In the Sipe Building over Friddle's restaurant?
A. Yes, sir.
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Q.

I believe they call you Winnie. is that correct?

A.

Yes, sir.

Q.

Are you married?

A.

Ye$, sir.

Q.

Where is your husband?
Portland, Oregon.
Q. Do you live with hhn?
A. No, sir.
Q. How long have you been married?
A. Two years in January.
Q. Do you know Slim G~rner?
A. Yes, sir.
Q. How long have you known him?
A. Since he came to town, it will be 2 years in April.
Q. Have you been going with him?
A. Yes, ~r~
Q. Howlong?
A. Since he came to town.
Q. How often do you see him?
page470~
A. Practically every night, every evening for dinner
and sometimes later.
Q. The place where your shop is situated is across the hall
from Mr. Klingstein' s office?
A. Yes, sir.
Q. Do you see Mr. Garner any during the day time?
A. Yes, sir.
Q. Whereabouts?
A. He usually stops in the shop a few minutes. ·
·Q. Where diet y-ou have your meals prior to February 20th
of this year? .
A. Different Places.
Q. Whom do you usually have yo1;1r evening meal with?
A. With Slim.
Q. Who is your best girl friend in town?
A. Leota Smith.
Q. Do you see much of her?
A. Every day.
Q. Are y,ou with her much in the evening?
A. Practieally-. every evening~
A.

.....

...

.

.
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. Q. ·Were you, at the dance at the Country Club on February 3,
1945?

A.

Xes,

sir
Q. Which table were you at, who was sitting .at your table, if
you remember?
A. I cannot remember just who.
Q. Who were you in company with?
A. Leota Smith and Slim.
Q. YOU were with Slim?
page 471 t
A. Yes, sir.
Q. Do you remember the fight or scuffle that took place there?
A. ¥es, sir.
Q. Describe to the jury what happened?
A. I saw Slim taking the guy off the floor; he was gone about
five minutes and when he came back his coat was tom and his
hand was., cut.
Q. Did you notice whether any blood on his clothing?
A. Yes, sir.
Q. I hand you a·co~ marked Commonwealth's exhibit No. 20,
and ask you to inspect it and see if that is the- c-0at that Slim· had
on that evening?
·
A. Yes, sir, it is.
Q. Do you rememper the tie- he had on?
A. Yes, sir.
Q. I hand you Commonwealth's exhibit No; 21, and askyou
to look at that tie and see if that is the one?
A. Yes, sir.,
Q. Was there any blood on his shirt?
A. Yes, sir.
Q. Did you ever see that coat and tie and shirt subsequently to
that night, after that night?
A. Yes, sir.
Q. Where were they when you saw them again?
A. They were in the kitchen to· Slim's home, in a little den,
it is where you eat, just right out from the kitchen, a
page 472 r breakfast nook.
·
Q. Did you see them out there one:time-or a number of times?
A. A number of times.
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Q. Did anybody move either one of these articles at any time
when you were there?
A. I moved the coat and shirt and Leota moved· the tie; she had
it around her neck and left it around the lamp shade in the living
room.
Q. Did you go to Slim's house at various times?
A. Yes, sir.
Q. Ever there in the company of Miss Leota Smith?
A. Yes, sir.
Q. Were you ever there alone?
A. Yes, sir.
Q. What was your physical condition on the 20th day of
February, 1945?
A. I was taking a sulphur drug.
Q. Had you been to the doctor?
A. Yes, sir, I was to see· the doctor on the 20th and 21st.
Q. What doctor?
A. Dr. Yancey.
Q. On the 20th, did you work that day? ·
A. Until 4 o'clock.
Q. Then what did you do?
A. I went to Slim's.
Q. Was anybody there when you got there?
A. No, sir.
Q. Did anybody come in later on?
A. No, sir.
Q. What time did Slim come home?
page 473 ~
A. 7:15.
Q. Did anybody else come in during the evening?
A. No, sir.
Q. What was Slim's physical condition that evening?
A. He had a cold and took his shirt off and greased with
Bengay or Vick's-I don't know which it was.
Q. How long did you remain there that evening?
A. Until 9 :15.
Q. How did you return home?
A. In a cab.
Q. Who got you in the cab.?
A. Frasier.
Q. Did he come when you called him?
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A. No, sir.
Q. How many times did you call?
A. I called twice and Slim called once.
Q. When the cab called for you, how did you know the c~b
was waiting for you?
A. I was watching for them.
Q. What did you do when the cab came?
A. Out to the driveway; I had to walk out through the yard.
Q. Did Slim walk out with you?
A. He went to the door.
Q. Was anything said to the cab driver?
A. Slim yelled at the cab driver.
Q. Then you got in the cab?
A. Yes, sir.
Q. Where did you go?
page474~
A. Home.
Q. Where was your home?
A. Not 2 Virginia Avenue extended.
Q. Did you come to work the following day?
A. Yes, sir.
Q. Did you see Slim on that day?
A. Yes, sir.
Q. Where did you see him and how many times?.
A. He came to the shop.
Q. Did you have an opportunity to observe him and his appearance on that day?
A. Yes, sir.
Q. Did you notice any bruise on his cheek?
A. Notice.
Q. Did you notice a black eye?
A. No, sir.
Q. Did· you notice any powder on his face?
A. No, sir.
Q. Did you notice any powder of his face?
A. No, sir.
Q. How long have you been a beautician?
A. Approximately 5 or 6 years.
Q. Were you with him during that week on other occasions?
A. The next day, Saturday.
·
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Q. Did you ever notice a bruise on Slim's face since you have
been going with him?
. A. Never.
Q. Did you go to· the George Washington birthday
page 475} dance on the 22nd?
·
A. Yes, sir.
Q. Did you go with Slim?
A. Yes, sir.
_
Q. Since the 20th of February,· have you- continued to go with
Slim?
A. Yes, sir.
Q~ How often?
A. I see him every day.
Q. How often at night time?
A. Practically every night.
Q. I hand you a telephone book, marked Commonwealtli's
exhibit No. 25, and ask you to look at that and see if you have
ever seen that before?
A. Yes, sir.
- Q. Where have you seen that book?
A. At Slim's home.
Q. You will notice that certain parts of the book have been
tom off: Do you know anything about that?
A. Yes, sir, I did that.
Q. You· tore those chunks· out of book?
A. Yes, sir.
Q. Did you tear any of the rest of the book out that you
remember?
A. That page inside.
Q. Was anybody there when' you did those things·?
A. Leota Smith.
Q. Why was thatdone?
page 476 ~
A. Well, just in fun.
Q. What occurred that caused it?
A. I don't know.
Q. Was Slim there?
A. Yes, sir.
Q. Were there numbers on those places· that you-tore out?
MR. SPENCER: -
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The lady just said she did not know why she tore them out; she
stated she did not know why she tore the book up.
THE COURT:
. The question is leading,. but the witness may anyswer it.'
MR. WEAVER:
Q. Were any numbers of any identifications on that telephone
book that you tore off?
A. Yes, sir.
Q. Have you ever been .to a Staunton fortune teller?
A. Yes,. sir.
Q. Who was with you?
A. Slim.
Q. Do you know who the fortune teller was?
A. All I know they called her aunt Jane.
Q. How did you happen to go to the fortune teller?
A. I had heard about her and I just wanted to go; no reason
sp~cially.
Q. Do you remember what occurred there that day?
page 477
A. Yes, sir.
Q. State what occurred?
A. We did not know where she lived and asked at this end of
town and some one told us about where it was and when we got' to
the street, we asked again and she said in the next house and Slim
stayed in the car and I don't know how long I was in there 3ind I
came out and Slim opened .the door for me and I got in and we
.drove off.
Q. · When was that if you remember?
A. It was the last of April or the first week in May; .I don't
know for sure.
Q. In 1945?
A. Yes, sir.
Q.· What-time of (lay approximately?
A. In the evening.
Q. Was it day time?
A. I don't remember.
Q. Who do you mean when you say "we did not know where
it was?"
A. Slim. and I.
Q. Was any one else with you?
A. No, sir.

r
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Did the woman charge you for telling your fortune?
Yes, sir?
. How much did you pay her.
I asked her what I owed and she said seventy-five cents, and
a dollar and I just gave her the dollar.
Do you know Mrs. Grace Smith?
A. When I see her, yes, sir.
Q. Have you ever seen Slim with her?
page 478 ~
A. No, sir.
Q. Did you go to view the remains of Mr. Frank Smith?
A. No, sir.
Q. Did Slim?
A. Yes, sir.
Q. Were a number of people going in and out over there?
A. I don't remember.
Q. Under what conditions did Slim go, who went with him?
A. Leota .
. Q. Under what circumstances?
A. Leota suggested they go to see the body and they went.
Q. Where were you?
A. I was in the car.
Q. You remained in the car?
A. Yes, sir.
Q.. ·Why didn't you go in?
A. I just did not have any desire to.
Q.
A.
Q.
A.
I had
Q.

CROSS EXAMINATION
BY MR. HOOVER:
Q. How do you spell your last name?
A. Yelin (Valin?)
Q. You say you were born and raised in Rockingham County?
A. Yes, sir.
Q. What was your name before your marriage?
A. Fedden.
Q". y OU were from Broadway?
A. Yes, sir.
page 479 ~
Q. How long have you been married?
A. I have been married; it will be three years
this coming May.
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Q. How long did you live with your husband?
A. From May until January.
Q. What happened then?
A. I don't know.
Q. What happened to him?
A. He is at Vancouver, Washington.
Q. Has he been there ever since 4 or 5 months after you married him?
A. No, sir, he was in the Navy.
THE COURT:
Just what is the pertinency of that?
MR. HOOVER:
Q. Have you ever gotten a divorce from your husband?
A. No, sir.
Q. Has he ever gotten a divorce from you?
A. No, sir.
Q. Yet, in spite of that you see Slim Garner almost every
day?
A. Yes, sir.
Q. And you go to his house almost every day from your shop?
A. Yes, sir.
•
Q. You started going with Slim almost as soon as he came
to Harrisonburg?
A. Yes, sir.
Q. And you have been going with him in that
page 480 ~
regular way almost ever since?
A. Yes, sir.
·
Q. How often would you say you go to his house during the
week, normally ?
A. Sometimes I meet him for dinner and sometimes I went to
his home.
Q. How often do you go out to }:Iis house for evenings?
A. Well, practically every other evening.
THE COURT:
That is sufficient ; go ahead.
MR. HOOVER:
Q. How often do you go in the day time?
A. Very seldom unless something like the day I went out there
when I was sick.
Q. What is the day you are talking about?
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A.

The day- he· asked me: about.
What day was that?
A. The 20th of February.
Q. You ·remember you were out there that. afternoon,?
A. Yes, sir.
Q. How did you go out there?
A. Slim came and got me in: Mr. Klingstein' s car.
Q. And he took you out to his house?
A. Yes, sir.
Q. You say you were not feeling well that day?
A. I was not.
Q. Did you feel any better when you left there: that
day?
page 481 ~
A. No,. sir.
Q. Wh_at time did· you. go?
A. About 4 :00.
Q. And stay~d there until the cab driver came for you?
A. Yes, sir;
Q. You say Slim came home that evening about 7 :15 ?:'
A. 'Yes, sir.
Q. • And took off his shirt?
A. Yes,. sir.
Q. Where were you when he took off his shirt?
A. Sitting in the living room.
Q. Where was he?
A. I don't know.
Q. How do you know he took it off?
A. I remember he had it off.
Q. Did h.e take it off in the living room where you were?·
A I donrt remember..
Q. He said he greased himself with Vick's, did you see: him do
that?
A. Yes, sir.
Q. While you sat there in the living room?
A. Yes, sir.
Q. Was any one else there?

Q.

A.
Q.

N~~~

.

What did he do when he greased himself with Vick's, what
did he do?
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He got on the rlavenpott to r.est.
Did he remain on the davenport until the cab .driver. came?
I don't remember whether h~ was there all the time.
Q. You were lying on the· davenport when he took
page 482 } off his shirt and rubbed himself with Vick's?
A. I don't remember.
Q. Were you out of the front room after Slim came home? ·
A. I don't ·remember that.
·
Q. How about Slim did ·he spend the whole evening in the
front room or not,?
A. I don't remember.
Q. You remember the time you came. and the time you left, .but
you don't remember what happened in between, do you?
A. Not all, no sir.
· 'Q. How did you say you happened to call the cab·; you called
twice and Slim called once?
A. Yes, sir.
-Q. You called for the cab three times?
A. Yes, sir.·
Q. Who called ifirst?
A. I don't remember.
Q. Who called the second time?
A. I don't kn0w wnich ones we called, .but I know I called .
twice.
Q. Did you get the cab company each 1time ·?
A. Yes, sir.
Q. Did you talk to the driver each time ?
A. I cannot remember about.that.
Q. Can you remember that the ·cab did come for you?
A. Yes, sir.
'Q. You are sure of that?
A. Yes, sir.
Q. Are you sure it was at 9 :15? ·
page 483 ~
A. Y.es, sir.
Q. Tell this jury how you recall it was. 9 :15?
A. Well, I was due to take my ·medicine at 9 :15, and I wanted
to get home because my medicine made me sick, so I could 'be ready
to take the medicine and go Tight to bed and I wanted to be there
at 9:30.
·
A.
Q.
A.
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Q.

Had you taken any medicine that day?
At 5:30.
Q. You carried one dose )Vith you and le£ t the rest at home?
A. No, sir, I carried· it in my pocket book all the time.
Q. Why not take it in Slim's home?
A. I wanted to get home earlier as I would probably be sick.
Q. . You usually ate dinner with Slim?
A. Yes, sir.
Q. Why did you not· eat dinner with him that evening?
A. He probably ate down town; I don't know.
Q. Where did you eat that evening?
A. I only ate a sandwich.
Q. Where did you get it?
A. At Slim' s.
Q. You fixed yourself a sandwich there out of Slim's lar:der
that evening?
A. Yes, sir.
Q. He did not eat anything when he came home, did he?
A. I don't remember.
Q. You remember tearing the chunks out of the telephone
book.
A. Yes, sir.
page 484 ~
Q. But you don't know why you tore them out?
A. It was just in fun.
Q. That was the only reason?
A. Yes, sir.
Q. Why did you tear the page out?
A.. I don't know.
Q. Did you see anything written on it?
A. There probably was, or I would not have -torn it out.
Q. You think the writing had something to do with your tearing it out?
A. It might have.
Q. As a matter of fact you saw: Grace office 466--629-W?
A. I don't remember ever seeing that.
Q. Do you remember anything being on that page?
A. No, sir, I don't know what number it was.
Q. The number you saw on that page, did you take the trouble
to open up the book to see whose number it was?
A. No, sir.
A.
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Q. You knew any way, didn't you?
A.

Q.

No, sir.
,·
You say you went to Staunton with ·Slim to see the ·.fortune

teller?
A. Yes, sir.
Q. Slim knew the way?
A. To the filling station, he did not know where the fortune
teller lived.
Q. He did not know the way to aunt Janie?
A. No, sir.
Q. You remember where aunt Janie lived but you
page 485 ~
remember that Slim did not know the way?
A. Yes, sir.
Q. You went in and had your fortune told?
A. Yes, sir.
Q. And Slim waited out in the car?
A. Yes, sir.
Q. What did you ask aunt Janie?
A. She told me; I did not ask her.
Q. She did the telling?
A. Yes, sir.
Q. Where was that house in Staunton?
A. I could not tell you exactly.
Q. Could you give us any idea at all?
A. You went up a hill and w.ent down.
Q. There are lots of hills in Staunton?
A. Yes, sir.
Q. Which one of the hills are you talking about?
A. I don't know the street names in Staunton.
Q. In other words, you have no idea where this was in Stauntor:i?
A. The man at the filling station told us a street, but I do not
remember what it was.
Q. If you went back you would not know how to get th~re.?
A. That is in town and you go to the right, but I would not
know where to turn off, you turn off and down a hill, but I would
.
not know where that was.
Q. Had you been drinking the day you we.nt there?
A. No, sir.
page 486 ~
· Q. Had you been drinking any alco~ol of any kind? ·
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A. No, sir.
Q. I believe you saiµ you paid her a dollar bill?
A. I asked her what I owed ,her and she said 75 cents, and I
gave her a dollar.
Q. And you had that dollar with you?
A. Yes, sir.
Witness leaves the stand.

CLARENCE FRASIER RECALLED:
RE-DIRECT EXAMINATION
BY MR. 'WEAVER:
Q. You testified on the night of the 20th at Slim Gamer's home
that you picked up a girl in your cab that you knew as Red. Directing your attention to Mrs. Valin, I ask you whether she is the
lady you picked up th.at night?
A. She is the lady I picked up.

RE-RE-CROSS EXAMINATION
BY MR. HOOVER:
Q. Why did you call her Red?
A. Just a nick . name.

RE-RE-REDIRECT EXAMINATION
BY

MR. WEAVER:

Q. I notice on this fog, Commonwealth's exhibit No. 32, the
. · last column has $1.10: What does that mean?
page 487 ~ . A. $1.10, the price of three passengers that route.
. Q. What was the ·rate?
A. 35 cents a piece in the single one.
·Q.. Deies that ~ean that many in the cab at once?
A. It does not make no difference, just different places.
Q. If you ,go to .a different place, it was 35 cents?
A. Yes, sir.
·
. Witness "leaves the stand.
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Adjournment was iaken at 5 :15, court to convene -at 9 :30 Saturday mornitrg, October 20, 1945.
Saturday, October 20, 1945, court convened at 9 :30 A. M.

DR. J. S. DEJARNETTE RECALLED:

RE-REDIRECT EXAMINATION
BY MR. MESSICK:
MR. SPENCER:
Your honor, before the examination of Dr. DeJamette begins,
·w:e would like to see vou and counsel .in chambers.
page 488 ~ IN CHAMBERS : MR. SPENCER: .
On yesterday Mr. Messick undertook to propound a hypothetical
·question to Dr. deJarnette, which he said embraced substantially
the facts in the case, and that hypothetical question was not as
close as from here to Staunton to the evidence in the case. They
then said. they were going to prepare anotlJer one.. We came .back
to the office last night and undertook to go over this one. We got
through about 9 :30. This morning they handed us another one,
ibut that :does not cover the opinion of Dr. Cash. I do not know
about Dr. deJar.nette.; he might want to change his opinion if he
knew what Dr. Cash said.
MR. MESSICK:
'The law is it does not have to cover ·every single fact. It is substantially :pertinent matters that it has to cover and I have more
than covered the substantial matters.
MR. EARMAN:
In a case of :this sort where we have five days' testimony, it would
be impossible to embrace in a question all the evidence in the case.
As I understand the law, it is not necessary; ·an you have to do
is to state a fair resume of the evidence on our particular theory
:in the question we wish to propound.
THE COURT:
That is all true; the question is how to determine it.
page 489 } MR. EARMAN:
.
As to the particular facts in dispute, it would not be fair to the
witness to ask him to decide or determine them. I :think it wotilt1
he ...manifestly··.unfair to incorporat~ them in the hypothetical .ques-
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tion; and the law seems to be, as I understand it,. that it is not
necessary. Words and Phrases, Vol. 19, page 760, says:
"Where there is evidence in the record of a criminal case of all
the facts embodied in a "hypothetical question" asked of a medical
expert, and objection that it is not founded on the facts proven by
the prosecution is properly overruled, as it is not necessary that the
question should embrace all the evidence in the case."
And~ on the same page :
"The question need not be based upon conceded facts, nor is
technical accuracy required in framing the question."

******

"In propounding such a question, counsel may assume the facts
in accordance with his theory of the case. * * * * *
A "hypothetical question," not entirely accurate in its assumptions, and not assuming all the facts which the evidence tends to
prove, yet which is a fair resume of the facts supported by some
evidence." * * *
Is sufficient.
Let me see what you have got.
MR. MESSICK:
I have a 6 page question, and I will read it to your honor if you
wish it. I have tried to embrace all the facts which were proved
and even gave them the benefit of evidence in conflict.
(Mr. Messick read the hypothetical question to Court. )
page 490 ~ MR. SPENCER:
.Jt is an almost impossible thing to do anyhow. Just
by way of illustration, go back to page 2, near the bottom of the
page: "that the great weight of his body was supported by the rope
was on the right side of his neck." Dr. Cash testified that there
was no more than a slight proportion of his weight suspended on
the rope. . It also does not take into consideration that the rope
was tied behind the man's head.
MR. MESSICK:
It does it says: "that the rope was loose at the back of the neck
and there was no pressure thereon at that place."
I will add : "That part of the weight of his body as supported,"
etc. and: "that the knot was tied in the back of the neck," and
"there were some bruises· on his face."
MR. SPENCER:
· ·I think it is a terribly difficult thing. My own.opinion is that
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Dr. deJ arnette qualified himself only as a psychiatrist having dealt
with the insane for 56 years; he demonstrated himself as a pathol·
ogist; he has not qualified as a criminologist.

THE COURT:
You can let die question go in if you amend it.
MR. HOOVER: Unless we go on all day, we could amend it the
rest of the day, and still not have it right.
Court and counsel return to court room.
page 491 ~
MR. MESSICK:
Q. Dr. De] arnette, you testified on yesterday?
A. Yes, sir.
Q. You said you had visited the Smith home?
A. Yes, sir.
Q. Did you see anything in the home to indicate any struggle or
fight?
A. Nothing at all.
Q. Did you see any smearing of any blood?
A. I saw spots of blood on the floor but no smearing, at all, so
far as I could tell.
Q. I will ask you this hypothetical question that I started to
ask you ·on yesterday:
Dr. DeJarnette, a~suming that a man 38 years of age living with
his wife is drafted into the United States Army where he remained
approximately one year, received his discharge and returned home;
that he weighed approximately 205 pounds; was· about 5 feet 6
inches tall, well musceled and in good physical condition; that after
he returned to his home he lived with his wife; that within a few
weeks after he returned home he assumed his old position as an
automobile mechanic; that he appeared worried, and had suspicions
that his wife had been unfaithful to him; that approximately two
weeks prior to his death he consulted his physician, complained of
having taken iodine through mistake claiming that he thought he
was taking cough syrup ; that he told_ his physician of his family
difficulties and suspicion or belief that )his wife was
page 492 ~ unfaithful; that he tvas in a nervous condition and in
the opinion of his physician had violent and turbulent
emotions of mind; that he complained of partial loss of sexual
power; that his physician prescribed for him medicine to settle his
nerves and gave him medicine to sleep; that his physician advised
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him against the use of alcoholic beverages because the physician felt
that he might do violence to himself or to someone else if he used
such beverages; that he told his physician he had been drinking
heavily for several weeks; that about noon on the day ef February
20, 1945, he received a treatment or injection of vitamin B complex
from his physician; that' on the after-noon of February 20, 1945,
he worked at his place of employment until the usual quitting time;
that a customer of the company :that he worked for tried to get him
to do some work that night on a truck which work would have
netted the company $16.00 or $20.00. and he refused to take the
work saying that he would be ·unable to do it that night; that he
went to his home in his usual condition and upon his arrival found
a guest or guests in the home; -that .at.about 7 :15 P.M. on ·fhe night.
of February 20, 1945, he was seen at a fire about three blocks from
his home; that the guests in his home left the home at approxitnately 9 :00 o'clock that night; that approximately twenty minutes
of 10 :00 P.M. the wife called the police department and asked for
help at the hands of the police givjng the address of ·her home; that
police officers immediately went to the ·home, knocked on the door
and were met by the wife ; that they asked "what is the trouble" and
she said "I don't know"; that she immediately :took
page 493 ~ them to a small hallway: and pointed out to them two
large pools of blood in the hall~y; that the hallway
connected the two bed rooms in the home, the eastern bed room
being the bed room of the wife and the western bed room that of
the husband; that she told the officers to go to the basement ; that
the officers went to the basement and found the body of a man
wih a rope around his neck, which rope was tied to the joist in the
basement; that the weight of his body was supported partially by a
kitchen step ladder on which he was partially seated and partly by
one of his" .feet on the floor and by the rope around his neck; that
part of the weight of his body as supported by the rope was on the
.right side of his neck; that the rope was loose at the back of his
neck and there was no pressure thereon at that place, that the knot
was tied in the back of the neck; that the body was warm ; that the
coroner was called and arrived at approximately ten minutes after
10:00 P.M. on the same night; that the coroner made an examination of his body and found that his death was due to strangulation
by .hanging; that the man had been dead approximately 40 to 50
minutes when the coroner arrived; that ·th.ere were -some bruises
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on his face and a couple bruises on his chest ; that at approximately
two inches above his right eye was a cresent shaped wound; that an
artery had been severed and the wound. was caused by a tack hammer; ~at under instructions of the. coroner his. body was removed
to~ the hospital where it was ascertained by X-ray that no· bones
were fraotured that an examination. of the house by the officers dis~
closed two large pools of blood in the hallway with a
page 494 ~ tack hammer lying in one· of them with blood only on
•
the underneath side of the hammer; that. there was
some tracks made in the pools of blood ·but such pools were not
smeared on the floor; that along the base board- approximately 10
inches in: height,. in. the hall blood was ·splattered or specked; that
on the legs of the deceased blood was likewise splattered to the approximate height. as that on the ,baseboard;. that on the bottom of
the bedr.oom shoes he was wearing was blood; that his bed room
shoes- on the top were specked with blood·;. that over the transom of
the door that lead into the wife's bed room were seme· few specks
of blood as well as along the facing. of the door; that some few
specks of blood extended into the wife~s bedroom striking part @f
the bed linens and some few specks extending across the bed striking
the wall on the other side· of the bed; that in the bath room that was
between the two bed rooms leading off from the hall were drops of
blood that formed a figure eight; that such drops of blood extended
approximately 29 inches into the bathroom; that in the bath room
were usually kept wash cloths; that in the kitchen off from the hallway· that leads' to the basement were found two tracks that could
ha\{e been made by a woman's shoe; that on the first four steps
leading from the kitchen down to the· basement there was: no blood;
that on each and every step thereafter there were drops of blood ,
located approximately near the center. of the steps; that on a table
approximately near the center of the 'Steps; that. on a table approximately six feet from where his body was found,. a bath
page 495 ~ room wash cloth containing quantities of blood-"quanties of blood"; that the coroner talked to· the wife and
advised her that her husband. was dead; that the wife was nan;_
cooperative with the coroner and the· officers and seemed t0 resent
questioning by them;. that the' wife was arrested that night and the
home has been in the possession of the Police Department ever ·
since; that a. careful and painstaking investigation of: the· house was
conducted by the Police and. other officers; that on the 28th of
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March, 1945, an autopsy was performed on the body of the man
and the autopsy revealed certain bruises or casual abrasions about
the face and a cut above the right eye and the marks of the rope
they found around his neck; that the autopsy revealed the cause of
death by strangulation; that the officers found at the home of the
deceased two notes in his hand-writing-one in the waste paper
basket and the other on his dresser-which notes are as follows:
"This is what I come home to the one I love with wit pants and
•
I cant say anything about it"
"Get out I dont car what happens"
Two women, neighbors of the deceased, testified that, after the
man went into the army, other men were seen to come to the home
when the wife was there; that they went into the house and, on
some occasions, all the lights in the house were extinpage 496 ~ guished; that the man so jointly indicted with the wife
for the murder of the husband was seen at the home on
several different occasions during the summer that the husband was
i'n the Army and once in January after the husband returned; that
the man so jointly indicted is a large man approximately 6 ft. 4 in.
tall, weighing about 265 lbs., is 49 yrs. of age; that about 9 days
after the death of the husband, the home of the man located approximately 1~ miles from the home of the husband and wife was
searched, where a coat and other articles containing blood were
found in the home; that a woman who lives two doors from the
home of the husband and wife testified that on the night of February 20, 1945, at approximately 9 o'clock she saw such a man drive
into the driveway of the home and shortly thereafter she heard a
scream and a short while thereafter a loud noise like a door falling;
that from 20 to 30 minutes after the man drove in the driveway,
she saw him hurriedly leave the driveway.
Evidence was introduced by witnesses, from which it .could be
inferred that the man so jointly indicted was at his home on the
night of February 20, 1945, from approximately 7 :15 P.M. to the
following morning; that the clothing found in his home on the 1st
day of March, 1945, containing blood was the result of an altercation at the Country Club on the night of February 3, 1945; that the
other articles containing blood found in his home were the result
- of bleeding from the nose; that some while after the man so jointup indicted with the wife moved from his home, there was found
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by the Police the telephone book that contained
page 497 499 ~the first name, office and residence telephone numbers of the wife; that such numbers so obtained
were imprinted on the second page of the telephone book, the.
first sheet on which they were written having been torn out and
destroyed. That a careful inspection and examination of the
home of the husband and wife failed to reveal any finger prints
of the man s9 jointly indicted. That the home of the husband
and wife was in good order and condition when the officers arrived on the night of February 20, 1945, with the exception of
circumstances hereinbefore stated and mentioned.
A colored
woman, living in another town approximately 25 miles away from
the home of the husband and wife testified that she was a fortune
teller, and within a week or two after the 3rd of February, 1945,
the wife accompanied by the man so jointly indicted, came to her
home and the wife was intoxicated, behaved in a very bad manner
and wanted her fortune told; that she saw the· man with the wife,
and she called the man "Slim" and that he gave her SO-cents to pay
for having her fortune told; that the man drove a large Cadillac
automobile; that answered the description of the automobile owned
by the man so jointly indict~d; that such man drove a large Cadillac automobile with the spare tires carried in the fender wells.
Doctor, I will ask you to state, if in your opinion, the death of
the husbcl:lld occurred as a result of criminal agency or suicide?
A. Suicide, I think.
page 500 ~

RE-CROSS EXAMINATION

BY MR. SPENCER:
Q. It did not take you long to answer that one, that was an
easy one: In arriving at that conclusion-that it was a suicide--did
you assume that this big man was in that house and that, immediately after his entry, forthwith occurred a man's scream, and a
sound like a falling door, and that after some 20 minutes, that the
same man came out of there, looking backwards?
A. I assumed that to be untrue.
Q. Did you hear the lady testify?
A. Yes, sir, and a taxi man.
Q. What lady?
A. Red.
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Q.

You did not hear Mrs. Rhodes' testimony?
I do not know whether the same lady or not.
Q. You did not hear her testimony at that time?
A.. No, sir.
Q. Will you. tell us why you assumed thtl facts were untrue?
A. Yes, sir, I heard the testimony of the taxi driver, and· he
said he was, at home.
'
Q. . You based it on the testimony of the taxi- driver?
.A. Yes, sir.
Q: Did you· take into consideration, although it was a custom to
log all calls, that the log did not show that call being logged?
A. I took into consideration that he swore to it and reaffi.oned
it several times.
page 501 ~
Q. Did you take into consideration, when he was
first questioned after this incident, he denied. to a police
officer that he was out there that night at all ?
A. I did not know that. .
Q. Did any one tell you this big man had on his finger a· bruise
and on his cheek a bruise. and that he had a diamond ring on hi~
finger that would make a wound about the size of the hammer?
A. I did not hear anything like that.
Q. Did you, in arriving at this opinion, know that when; that
big man, Stirn, was picked up, 9· days afterwards, he told the police
officers he· had been expecting it?
A. No, sir.
Q. And that, on the next and ensuing days thereafter, he had
not only a bruise under his- left eye, on the cheek, as though knocked
there, but that the ring finger was cut?
A. I heard the finger was. cut, but I did not lmow it was the
ring finger.
Q. Did you know that the ring· would be about the size of the
hammer?
A. No, I never heard of that.
Q. Did you assume when the police officers arrived at the home,
that is on the night in question, this woman that night and .there-after told two or three conflicting and different stories about this
occurrence?
'
A. I never heard that. What were the conflicting stories. she
told?
A.
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page 502 ~

Q. In substance this : That she first said she did not
know what had happened to her husband, and that she
repeated: "I don't know; I don't lmow." She told the police officer
to ·go and look in the basement. In her story she did not tell the
Coroner or any one else, that she heard the basement door close.
Somewhat later that night, she told the Commonwealth's attorney
and the Chief of Police that she went and sat on the side of the bed
with blood spots on it; that Frank Smith;·came in and sat down, she
told him to go on to bed, she wanted to go to' bed; that he went out
and she prepared for bed; she heard nothing, no sound outside of
her door:-at least she did not hear it-lmew nothing of how the
thing came about until she stepped out and stepped in this pool of
blood; then she called the police. Then later on,. she called the Chief
of Police over to the jail and varied that story and told him a
different one to this effect : That she now wanted to tell him the
truth; that Frank Smith came in and sat on the bed and said he did
not like her company and looked as if he was, going to assault her
and lmocked her across the bed; and that thereupon she struck him
with her hands; he went out in the hall; she heard no hammer drop
or anything drop and in a little while heard him walking around
the house and she heard the basement door open; and then the rest
of the story was substantially the same.
Did you know of those conflicting stories she told?
A. I did not.
·
Q. Would that alter .your opinion any.
A. I think, probably it might alter it some.
page 503 ~
Q. Were you told that this man, when picked up,
this man who w:eighed 260 pounds, and is 6 feet 4 inches tall, when
picked up, denied having been acquainted with this woman. I believe his words were: "I barely lmow her." The evidence shows he
had visited her house and she had been off with him on several
trips; that he had been seen going in her back entrance, not through
'
the front door. Would that alter your opinion?·
A. Not in regard to the actual killing that happened that night.
If he was there that night, it would alter my opinion. If he was not
there, I could not see how he is mixed up with it. The evidence is
he was not there.
Q. But you got that evidence from one witness only?
A. The only witness that I lmew about. If he was not there
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that night, I think you could eliminate him as an element in the
crime.
Q. You said you had treated approximately 35,000 of attempted
suicide?
A. I said I treated about 200 suicidal patients a day, and that
many of them were the same persons.
Q. I must have been mistaken?
A. You are certainly.
Q'. I have it down you treated 200 a day suicidal attempts during the years you were at the Western State Hospital ?
A. You have got it wrong. ·
Q. I do not take the position I am never wrong. I am just wondering why I wrote it?
A. I can tell you : You were anxious to get in the
page 504 ~ evidence I had seen so many.
Q. Tell the jury how many you have investigated?
A. Different per.sons, I don't know; I have treated approximately 200 suicidal patients daily for a great many years, men and
women.
Q. Didn't you add your estimate was 33,000?
A. I tell you why you got that wrong. I said I treated about
33,000 patients.
Q. What did this case have to do with your patients.?
A. All I treated were insane, some alcoholics.
Q. How many criminal cases, where there was a suspicion of
homicide, have you ever investigated, gone on the ground, and seen
what happened?
A. Where I have been on the ground?
Q. Yes, sir.
A. I have been over several cases with the jury; I have been in
a great many cases of murder.
Q. Have you been told that Mrs. Smith showed no sorrow when
the Coroner told her her husband was dead?
A. I don't remember being told that.
Q. When the Coroner began to ask her some routine questions,
she was nasty with him and· said: "Don't get sarcastic with me."
and "You don't think I did it, do you?"
A. No, sir.
Q. What- is the first law of nature?
A. Self preservation is supposed to be.
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Why do we say "his love for his home, his willingness to
defend it with his life?"
page 505 } A good many men would do it; and good many are
natural cowards and would not; I think the average
man will.
Q. When a man finds that his home has been invaded and his
wife ~ntrue to him and he loved her, do man generally kill themselves or try to catch the man invading the home?
Q. They generally try to get the man; I think that is the propet
thing to do; that is known as the unwritten law.
Q. Were you told that Frank Smith told a· friend of his about
the situation; that he knew his wife was untrue to him, and he was
going to get the son of a bitch?
A. No, sir, I was not told that.
Q. Would that alter your opinion?
A. It would not alter my opinion if the man was not in the
house that night.
Q. Nothing would alter your opinion except that he was?
A. That part of the .evidence. If he was not there, I think it
was physically impossible for him to have assisted in the death.
Q. You have spoken rather highly of this book by ·Emerson,
·
whose book was read to you yesterday?
A. Not so highly of him;. I know very little about him.
Q. I mean of his book?
A. I do not know very much about his book. If you read what
he said, I will tell you whether I agree.
Q. Something was read from this book yesterday by Mr. Messick?
A. Yes, sir.
Q. You told him it was a well recognized book?
page 506 ~
A. I do not testify according to another man's book.
You cannot cross examine his writing.
Q. Did you agree with him?
A. I agreed with the statement he asked me about yesterday.
Q. Do you agree with this statement? I am reading from page
49, under the title of Death by asphyxia, marked Summary:
"The postmorten appearances that supply trust worthy data to
prove death by strangulation, are, therefore ; externally, a swollen,
livid face; protusion of the tip of the tongue; ecchymoses in the
skin of the chest; local lesion about the neck; injection of the con..
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junctivae, and frothy mucus about the mouth. Internally, emphy·
sema of the lungs with patches niore or ·less hemorrhagic; deeply
reddened mucosa of the trachea and bronchi ; froth in the air pas..
sages,. which may be bloody, and especially subcutaneous traumatic
injury about the neck.
The question as to whether strangulation was produced before or
after death may occasionally be an important one. The idea which
would cause one to place a string or cord about the neck of a dead
person would be to suggest death by suicide, so that an assailant
might not be suspected. The infrequency with which this method
of terminating life is used by suicides is enough to cause a presump..
tion in favor of homicide."
,
A. I think you can get enough evidence if it was a living man
that was strangled; that it would show in his tissues, when the pres..
sure is taken off.
Q. I will read further from Emerson, on this subject, at page
51:
"In these cases of suicidal strangulation there are certain characteristics which might be mentioned. Some articles of dress, such
as a neck tie, garter, or stocking, is the most common material for
a ligature. The knot is usually in front or perhaps on the side."
Dq you agree with that?
page 507 ~
A. The cases I have seen have been that way; have
\
a rope around the neck; I have seen few hangings.
Q. Where was the Knot?
A. The knot in this case-we had a window in our bath room
and the young man took a towel and ran the towel through and
left the knot at the window; then he ran up to it and put it over
his neck and hung himself.
·
Q. He' was crazy?
A: He sure was.
Q. Do you agree with the statement that the knot is usually in
front or perhaps at the side?
A. I have not seen enough hangings to know that. I have very,
very few hangings myself.
Q.. W o:uld you expect the knot to be in front or at the side, and
not behind the neck?
A. I believe if the- knot was tied, tightly tied, around the neck,
it would almost certainly be tied in front or at .t11e side; but if tied
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very lqosely and he bent his head over it would throw the burden
of his weight on the, rope.
.
Q. Do you know Dr. James R. Cash, head of the Pathological
, Department at the University of Virginia Medical School?
A No, sir; I do not deal much with pathology, except in study..
ing medicine; I have sent him two or three cases.
Q. He is considered an outstanding man?
A. I think so.
Q. If he said, after performing an autopsy, that there was a
minimum hemorrhage on the right side of the neck
page 508 ~ and none on the other side, and from that he gathered
very little of the man's weight was ever on that rope,
would you believe that he hung himself?
A. If he made that statement, and, at the, same time, he said
the man died of strangulation, yes, sir.
Q. He said he died of Asphyxia?
A. Asphyxia in a strangulation.
Q. There is a great difference?
A. You can be asphyxiated in a gas chamber.
Q. Or from an embolism in the leg?
A. I never heard of asphyxia in a leg. Asphyxia deals with
the lungs and not with the legs.
•
Q. That is the usual thing?
A. That is· the real thing.
Q. The last one causing the result?
A. Asphyxia would not affect his leg.
Q. I did not say that? ·
A. You said a man could have asphyxia in the leg.
Q. I did not say that. I asked you if a man.could have died from
asphyxiation, resulting from a wound in his leg, or anywhere else
in h"is body, followed by an embolism, which eventually cut off his
breath?
A. I cannot answer that question. I will tell you what I believe : A man who has an embolism in his leg and that goes into
his heart and the heart works it into his lungs and that cuts off the
breath in his· lungs, he is asphyxiated by the clot entering his lung.
I don't care where it comes from, and it must be a big one.
Q. The cause would be the asphyxiation of the man
page 509 ~
as the result of the embolism?
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A. Asphyxia and hanging is the same thing, although all asphyxia is not hanging, but all hanging is asphyxia as a rule.
Q. I realize I am way over my depth?
A. I realize it too, but I know you meant well. A man cannot
be asphyxiated by an embolism in the leg, except that the embolism
taking place in his leg, then goes to his heart and then into his
lung.
Q. I have here Taber's Cyclopedia and Medical DictionaryA. I like Dalton better than any of them.
Q. You stated, according to your calculation, a human body
weighing 205 pounds would have 7 gallons of blood, and then .you
changed this to 3 gallons?
A. I stated 24 pounds of blood. I got to thinking that 4 pounds
was a gallon and I got my gallons wrong, and I got my pounds
right.
Q. Were you not wrong there?
A. No, sir.
•
Q. Were you not mixed up on your percent and the manner
it was arrived at?
A. I do not think so.
Q. I wish to read from page 33 of this book : "The amount of
blocli in man, measured· in pints, can be computed approximately
by dividing the weight in pounds by 14."
Is this not the recognized manner of arriving at it?
A. I said 12 to 14.
page 510 ~
Q. Did you understand w:hat I said?
A. Yes, sir.
Q. You divided his weight by 14?
A. That was 14 percent.
Q. If you divide 100 by 14, you do not get 14'%?
A. I certainly do. 14 is 14% of 100. Don't you know that?
Q. You divide 100 by 14?
A. Yes, and you get 14%, Divide 100 by 14 and you get 4
pounds.
Q. This man weighed 200 pounds?
A. 14% of 100 is bound to be 4 pounds and a fraction.
Q. I don't believe you are thinking?
A. You don't understand and do not believe it.
Q. Divide 205 pounds by 14?·
A. You will get 14 and 9/14. You want to use 14%.

Grace M. Smith v. Commonwealth of Virginia

421.

Dr. J. S. D,elarnette and Dr. ~lrin K. Haddaway
Q. I want you to divide 205 pounds by 14?
A. I worked it on 12; it depends on whether a man was drink~
ing. Why not take 12 and see if it will not work the same way?
Q. Just as a matter of accommodation use 14?
A. 14 into 205 pounds, I make it 14 9/14.
Q. You divided 205 pounds by 14 and you got 14 9/14?
A. Yes, sir.
Q. How many pints of blood would that make?
A. Not quite 2 gallons.
Q. According to this statement of Mr.. Taber's in this Cyclopedia and Medical Dictionary, a man weighing 205 pounds would.
have less than 2 gallons. of blood in his body?
A. According to that statement; my calculation was
page 511 ~
based on 12; and that wowd be 17 pints.
Q. Figudng your way the most you can get is 17 pints?
A. I am getting 17 under my way.
Q. You made up and expressed an opinion about this case be£ore you came here?
A. Yes, sir, after hearing the evidence.
RE-REDIRECT EXAMINATION
BY MR. MESSICK:
Q. Did you see any physical facts in this house that indicated
that there had been any struggle· between two large men?
MR. HOOVER:
· We· object; that is the third time ·he has asked that question.
THE COURT:
Objection overruled.
A. No, sir.
MR. MESSICK:
Q. From what you saw at that house, did that help you in
arriving at your conclusion?
A. Yes, sir.
Q. Could there have been a struggle in that house between two
men without any evidence of it?
A. There certainly should have been some evidence, in my
opinion.
Witness leaves the stand.

page 520~

DR. KLEIN ·K. HADDAWAY, a witness of law-
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ful age, called on behalf of the defendant, after being
duly sworn, testified, as follows :

DiRECT EXAMINATION
BY MR. WEAVER:
Q. You are the pastor of the Methodist Church in Harrisonburg?

A. Yes, sir.
Q. Do you know Mrs. Grace Smith?
A. I do.
Q. How long have you known her?
A. She joined the church on June 6, 1943, but I should say I
knew her about a year before that ; she was there some years before
joining.
Q. Have you seen her since that time?
A. Yes, sir, I have.
Q. There is evidence in this case that you visited Mrs. Smith· in
the jail: Will you state if that is correct?
A. It is correct.
Q. How many times?
A. Twice.
Q. State what occurred there on those two occasions?

MR. HOOVER:
What do you mean by "occurred then~" ? Counsel should give
us. some sort of an idea of what he is trying to elicit from this
witness.
Q. Do you remember which day after the -death of
page 521 ~ Frank Smith you went to the jail?
A. The next day.
Q. Pid you get authority from any one see her?
A. I went to see Mr. Hoover and I told him she was a member
of my church and I wondered if it would be a good thing to see.
her and talk with her and he consented to that; and, as I recall,
called up Chief Keane, and he said it was per£ectly all right to go.
Q. Did you see her?
A. Yes, sir.
. ·.-::Q. Where was she?
A. ·..In.the cell; I stood on ·the outside in the little hall and talked
to her.

to
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· Q.

How long did you talk with her? .
A. A very short time, no more; it is very difficult to say how
long, 3 to 5 minutes.
·
Q. What was her condition at that time, relating to her grief?
A. Of course, when she saw 0 me she burst out crying. She
seemed to be in that state.
Q. Did you advise her relative to what occurred in the case
at that time?
A. I told her that I was sorry to see her under the circumstances, and that she should tell the entire truth; that it would be
better for her to tell the entire truth ; that she had all to gain.
Q. Did that end the conversation?
A. No, I had a brief. prayer with her b_efore going.
Q. Did you visit her again?
,page 522 ~
A: I did.
Q. On the succeeding day?
· A. Yes, sir.
· Q. What occurred on that day?
MR. HOOVER:
I make the same objection; it is too broad and general. ·
THE COURT:·
The objection is overruled.
MR. WEAVER:
Q. Did you talk to her that day within the cell, or through the

cell?
A.
Q.
A ..
Q.
A.

Through the cell ; I was out in the hall.
Did you have prayer with her on that date?
I did.
Was your visit short or long?
Very short, very brief.
CROSS EXAMINATION

BY MR. HOOVER:
Q. I believe when you h·ave r~ferred to the fact that you came
to see me about calling on Mrs. Smith and I consented that .YOU go
over and talk to her, it was as her spiritual adviser: Is that right?
A. Yes, sir.
· · ....... ~: . ... ..
...
Q. I believe you were educated as a lawyer, were ·jou:nat? _.
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A. I was.
Witness leaves the stand.
page 523 ~

MRS. GRACE M. SMITH, a witness of lawful age,
called in her own behalf, after being duly sworn,
testified as follows·:
0

DIRECT EXAMINATION
BY MR. WEAVER:
Q. How long were you married?
A. 18 years last March.
Q. How long have you and your husband lived ,in Harrisonburg?
A. All of that time, .except 6 or 7 months when we were first
married.
Q. During your married life have you been employed yourseff?
A. Yes, sir, practically all the time.
Q. Where employed?
A. I worked at B. Ney's & Sons for 12 years, and then I was
ill for about a year and did not work for that period of time. I
then went back to work and worked in law firms, between two offices, for Mr. Samuel Parkins and Mr. Warren Weaver, insurance
office and Hamilton Haas, in a law office, until Mr. Haas· went into
the army and Mr. Parkins, and then I~ worked for Dr. Yancey and
still in the insurance office until the time they consolidated the
offices with Yancey and Weaver and then I went over there.
Q. On February 20th, where were you working?
'A. Yancey and Weaver.
Q. Their offices are on East Market Street?
A. Yes, sir.
Q. On the 20th of February, 1945, do you recall approximately
what time you got off from work?
page 524 ~
A. It was about 4 :30, the usual time.
Q. Did you do yqur own housework?
A. Yes, sir, all of it.
Q. Pid you do your own cooking?
Yes, sir.
Q. Did you do your own laundry?
A. Yes, sir.

A:
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Q. Did you fire your own furnace?
Yes, sir.
A. During the year my husband was in the army, it was impossible to get help and I had to do it all.
Q. Do you belong to any organization in town?
A.

A. Yes, sir.
Q. What were they?
A. I belong to the Business and Professional Women's Club;
I belong to the classes in the church.
Q. How of ten did you meet?
A. Once a month.
Q. The afternoon of February 20th, when you left.your office,
did any one accompany you home?
A. Yes, sir, Mrs. Townes, who worked in the office with me.
Q. On your way home did you stop anywhere?
A. Yes, sir. We put the mail in the box at the corner of East
Market and Main, and Mrs. Townes ,vanted to go by the ABC
store; we went in there and purchased one-fifth of slow gin each;
and we went by Lockers shoe shop; where I picked up a part of
shoes. Mrs. Townes had one shoe there for repair and she got
that.
.
vVe went around on Liberty Street, past the. Rockingpage 525 ~
ham Motor Company, and got in my car and went·
dir.ectly to Willow Street.
Q. Your home is at No. 60 Willow Street?
A. Yes, sir.
Q. Was dinner prepared there that evening?
A. Yes, sir.
Q; Who prepared it?
A. I did.
.
Q. Do you recall what time your husband came in ?
A. Not exactly; it was shortly after 6 :00 o'clock, the usual time
that I had planned the meal.
Q. Was dinner eaten there?
A. Yes, sir.
Q. Were the dishes washed?
A. Yes, sir.
Q. Who ate dinner there that evening?
A. Mrs. Townes, my husband and I.
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Q. Did any one else come in during the evening?
A. Yes, sir. Mr. Leach came in shortly before we finished eating. I asked him to eat and he said he had already eaten.
Q. Was there any gin. consumed ther.e that evening?
A. Yes, sir.
Q. Did you drink any?
A. Yes, sir.
Q. How much?
A. When we went in I told Mrs; Townes I had work to do to
make herself at home. She said it was perfectly all
page 526 ~ right, to go ahead. She poured out a drink for herself
and for me. I was busy and I did not drink mine until
much later. I finally did drink it and I had another small one before
we ate. She kept asking me why I did not drink mine;
Q. How much of the two bottles of gin were consumed .during
. the evening?
A. I think they were emptied.
Q. Who drank those two bottles of gin?
A. Mrs. Townes and my husband.
Q. Did Mr. Leach drink any that you know of?
A. I am not sure; I don't know-whether he did or not. If he did,
it was very little.
Q. Where did you. have your meal, in which part of the house?
A. In the breakfast nook, leading directly out of the kitchen.
Q. The nook in the corner of the kitchen?
A. That is right.
Q. Who washed the dishes'?
A. I did.
Q. Where were the men when. you washed the dishes?
A. They were in the kitchen part of the time, but before we
finished cleaning up the kitchen, they went into the -living _room.
Q. Was some of this gin consumed in the living room after
dinner?
A. I think it was.
Q. How long did Mrs. Townes and Mr. Leach remain' there,
if you know?
page 527 ~ A. I don't know the exact time; they left early. There
had been some talk of their go_ing to ·a movie, that was
why Mrs. Townes stayed ill' town; h.e w:as supposed to come in and
take. her to a movie. He was late getting in and by the time he got
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there it was too lat~ for the first movie and they said probably they
would go to the second show, and that was brought up later in the
evening and he said he had to get up early ~he next morning and he
would rather not go; they left shortly after that; it wa·s too early
for the second show.
Q. Do you recall when they left, as to whether you went to the
door with them?
A. I went to the door with them.
.
Q. After they departed, then what did you and your husband
do?
A. He went to the back of the house; I straightened up the living room and put out the lights and went back to my bed room and
prepared to go· to bed.
·
Q. What clothes did you put on?
A. I had a night gown and a house coat and bed room shoes on.
Q. What is a house coat?
A. It was a long house coat; I don't know how to describe it.
Q. A long dress that comes down to the floor?
A. Yes, sir.
Q; And has a zipper on it usually?
A. Mine did not.
page 528 J Q. State what then happened?
A. I was about ready to go to ~ed, siting on the
bench at my -dresser, and my husband came into the room and sat
down on the edge of the bed.
Q. How was he dressed?
A. He had on his underwear. At that time I was ready to go to
bed .and I got up and asked him to move off the side of the bed so I
could turn it down, which he did. I turned the bed down· and he
turned and started out of the room. Instead of going out, he whirled
around very suddenly, pi1shed me backward across the bed ( witness
was unable to continue for a short time, due to her emotions) and
pinned me down on the bed with his hands on my shoulders; and he
said: "I don't like your friends, any of them." I told him the circumstances under which Mrs. Townes had come home with me; that
she had asked if she could come and wait until Mr. Leach could
come and take her to the movies; and that, as I was working with
her; I had no reason to refuse. He took his hands off my shoulders,
and he started to choke me. My hands were free then, so I slapped
him with both hands as hard as I could several times.
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Where?
In the face.
Then what happened?
He got off the bed and went out of the room. I turned over
towards the foot of the bed sobbing. I heard him walkpage 529 ~ ing around; he went into the bath room first, and from
there back to the kitchen; and I don't know where he
went. Some time later, he went to the basement; I heard the basement door open, and I heard him go into the basement. I did not
hear any other sound after that. Some time later I got up and started to the bath room; the bath room light was not on and no light
in the hall ; I could not see, so when I stepped into the hall, I stepped
into something. I reached around the bath room door and turned
the light on and I saw it was blood, and I immediately called the
police. The telephone was right beside me, and I asked for help and
gave them the number of the house. I went back in the bed room and
·sat down on the edge of the bed and waited until they came.
Q. The telephone is there in the hall?
A. Yes, sir.
Q. Right to your right as you walked out of your bed room?
A. Between my bed room door and the bath room door.
Q. When the police came did you meet them at the door?
A. Yes, sir..
Q. ·what was done then?
A. I brought them in, brought them back to the hall and showed
them the blood on the floor.
Q. What did the police do, where go then?
A. To the basement, I think; I do not remember very much
after that.
Q. Do you remember whether you went to the base..
ment?
page 530 ~
A. Some time later-I don't know how long it was
- I went to the basement door. There was some one
standing at the foot of the steps and he told me not to come down.
Q. Then, later on, did other people arrive at your home?
A. I think so. The house seemed to be full of people. I don't
know who any of them were.
Q. Do you recall talking to any of these people?
A. No, sir, I have no clear recollection of anything that hapQ.
A.
Q.
A.
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pened between that time, except going to the basement
door and
being told not to come down.
Q. So, w_ith the exception of that, you do not recall any ~:me or
anything?
A. I do not; I do not know where I was in the house.
Q. Where were you taken then ? Did the officers take you any..
where then?
A. Later some one brought me a pair of shoes and a light coat
and told me I would have to go along with them. I put the shoes on
and asked for a heavier coat and they brought me the heavier coat.
Q. I hand you a bottle and ask you whether you have ever seen
that before (handing witness a small bottle) ?
A. .Yes, sir.
Q. You stated you have seen this bottle before? Where had you
seen it?
·
A. It had been in the built in cabinet in the bath room ever since
we lived there. I think it was moved with a lot of other bottles and
things you usually keep in the bath room, when we moved into the
house.
Q. Do you recall whether it had any preparation in
page 531 ~
the bottle?
A. Yes, sir, it was practically full.
Q. We off~r this bottle in evidence, which is labelled decolorized
tincture Iodine, and have marked it Defendant's exhibit No. F,
and I will pass it to the jury for their inspection.
I will ask you whether that bottel was gotten out of your house
by me, in your presence and in the presence of Chief Keane?
A. Yes, sir.
Q. Was that subsequent to your husband's death?
A. Yes, sir.
Q. Was the bottle empty at the time it was gotten out of there?
A. Yes, sir.
Q. Did you have any cough syrup in your house prior to the
29th of February and during the month of February?
A. Yes, sir.
Q. Where was that kept?
A. -On the night table by my bed.
Q. This bottle, I believe, was kept in the medicine cabinet?
A. Yes, sir.
Q. Where was that?

-430

. Supreme Court of Appeals· of Virginia

Mrs. Grace M. Smith
A.
Q.
A.

In the· bath room.
What was the size of the cough syrup bottle, approximately?
I would say it was that tall ( indicating abqut 8 inches),
and had very deep pink medicine in it.
page 532 } Q. There is evidence in this ·case that the body of
your husband was removed from the cemetery and taken
to Charlottesville for an autopsy: Did you know that was to be
done?
A. No, sir, I did not know it until I read it in the paper.
Q. Do you recall the date when your husband went into the
·
army?
A. January 20, 1944.
Q. When did he get out of the army?
A. December 29, 1944.
Q. He was in the army approximately one· year?
A. Yes, sir.
•
. ·Q. During that period of time did a Mrs. Margaret Graham
Bailey live with you some?
A. Yes, sir. She came to live with me on the 13th of February
and stayed until the first w~ek in June, 1944.
Q. Was she a roomer and boarder at your house?
A. She came asking for a room and I told her I did not have
to prepare meals for any one. She said she would be willing to help,
do her part, if we could eat together, and we worked· out a system
and did.
Q. Did you and your husband go to a dance at the Country
Club on New Year's eve night?
A. Yes, sir.
Q. Stat~ what occurred there?
A. We went with another couple in their car. Do you mean
for me to go into details?
Q. Yes.
page 533 } A. We were dancing; I thought everybody was hav·
ing a good time ; I was. Some time later during the
evening, I came back to the table and my husband was sitting there
and I saw he had been.drinking pretty heavily. I sat down and tried
to talk to him. There was a kind of jitterbug contest going on in
the .middle of the floor. I· could not see from where I was sitting, the
crowd. had gathered between our table and what was going on. I
said: "Let's get up and watch." He did not get up and l did. There
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were so ·many people standing in front of me that I could not see.
There were several people I knew and talked to and it happened that
Mr. Dinges was standing in front of me and he happened to look·
around and see me and he put his hands on my shoulders and said:
"Step around in front of me," which I did; and the next thing I
knew my husband had stepped up, back of him or beside of himmy back was to them and I did not see the beginning of it-and
called him a four F something or other. He asked him if he did
not know that was his wife; to take his hands off of me. They had
some words. I got around them and went back to the table and sat
·down, and I don't know what words they have there; they did
have some.
Q. Did you leave them?
A. I have seen a lot of brawls in public places but I had never
thought I would be in one. I was crying and when he finally came
back to the table, I said: "Let's go." We could not find the couple
we were with and we were riding in their car. We walkpage 534 ~ ed outside.· He said he would have to go back and find
them so as to get the keys and we could get in the car.
He started back in and I think he met them coming out as well as
I remember. While we were there he and Mr. Dinges had some
other words ; I don't know what "they were ; something to the effect
of a fight. We got in the car and came home.
Q. After your husband's return home from the army state what
was his condition and how he acted?
A. He seemed very nervous and upset and it is hard to describe.
The only way I can describe it is he seemed to have a chip on his
. shoulders towards everybody, especially civilians; seemed to resent
every one.
Q. Did you realize his condition?
A. No, sir, I attributed it to his training and having been in
the army and I thought he would overcome it.
Q. Did he go to a physician for treatment, do you know?
A. Well, from the time he came home, I could not get him to
eat; he ate very little. I went to a lot of trouble to prepare things
that I knew he had liked, and which he would not eat. I kept asking
him if he was sick and he said no, so I asked him if he would not
go to the doctor, and he said, no, the doctor could not do him any
good. Several weeks after he had been home he came home one
afternoon with some medicine, a box of some kind-I don't rernem-
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.her whether capsules-and a small bottle of some thick substance.
He proceeded to take some of that before he went to the
page 535 ~ table that evening, and I remarked about and said: "I see
you finally w.ent to the doctor and what did he tell you?"
He said : "Just what I expected; he could not do anything for me."
So no more ~as said about that. The next day-these prescriptions
were from Dr. Yancey-I called Dr. Yancey from my office and
asked him about Frank being there. He said, yes, he had been. I said
he seemed very nervous and upset, and I asked him if he had given
· him an examination. He said : "A very thorough physical examination," and I asked if he found anything wrong physically. He said!
"No, but he seems very nervous and upset."
Q. Did you later go to Dr. Yancey's to inquire?
A. Yes, sir. Some one or other told me-I don't remember who
it was, probably on the street, a friend of mine, said she had seen
him at Dr. Yancey's office, and I went up there at lunch time one
day. In fact, I waited there almost my entire lunch hour. Dr. Yancey was very busy and told me to wait he would see me as soon as
he could. My time was up and I had to go.
Q. Could he sleep ?
A. No, sir, he seemed very res~less, walking the floor, night after
night.
Q. There has been introduced in evidence here that door over
there leading into your bed room (Commonwealth's exhibit No. 8)
with a piece broken off at the lock. Will you state to the jury how
that piece was broken off and when?
A. Yes, sir. I do not remember the date exactly; it was two
or three weeks before this happened at least. He
page 536 ~ had been walking the floor night after night, coming to
·
my room door and turning on the light, which would
wake me up if I had been asleep ; he did not ~ay anything; stand
there and look at me until he knew I was awake; then turn off the
light and go back. That had happened half a dozen times that particular night, and finally, it was almost morning, I asked him:
"What seems to be the matter ?" He said he could not sleep. I
asked him if he had taken some of the medicine Dr. Yancey had
given him. He said: "Yes, it did not do him any good." I said:
"Please go back to bed and try to sleep and let me get some sleep,"
and when he went out, I got up and closed the door and he came
back and broke it from the outside in. .
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Q. Did he ever threaten to destroy himself during that period?
A. Yes, sir.
Q. State when it happened?
A. Less than a week before this happened ; I think the Thursday or Friday night before. I was standing at the gas stove fixing
some steaks and he came to the door and I turned around to speak
to him, and I noticed he had a rope in his hand. He did not say
anything to me and went directly to the basement. I turned out the
fire; shoved the things to the back of the stove; and followed him
to the basement immediately. When I got down there, he had that
stool pulled out from the wall, and the rope up over the joists and
the rope in it and was ready to put his head through it;
page 537 ~ and I asked him what he was going to do. He said he
was going to get out of the way. I said: "What is the
matter? Is anything particularly wrong?" He did not answer. I said:
"Has something gone wrong at work today?" He still did not answer. I took hold of the rope and asked him to give it to me, which
he did; he handed it to me; and I said : "Come upstairs and I will
finish fixing supper ; let us eat and everything will be all right."
He turned around and went out of the basement first and I followed
him, and, on 'the w~y out of the basement, I threw the rope in the
furnace, and followed him upstairs to the kitchen and instead of
stopping there, he went to the second floor and I followed him up
there. When I got up there, he was standing in the middle of the
floor. I took hold of his arm and tried to persuade him to come
back down stairs. He came down without any argument; he went
down the steps in front of me.
Q. During that period of time had he ever accused you of infidelity?
A. No, sir.
Q. After you were out of jail on bond, who made the arrangements for your husband's funeral? ·
A. I did with the help of Mr. Earman.
Q. Where did the two of you meet to make those arrangements?
A. In the Higgs Funeral Home.
Q. Were Mr. Smith's family there?
A. No, sir.
Q. I believe the arrangements were made for the funeral to be
at the Funeral Home and the burial was to be in an
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page 538 ~ Augusta County cemetery?
A. Yes, sir.
Q. After these funeral arrangements were made-which date
was that on?
A. Friday afternoon.
Q. Then where did you go?
Q. I went with my brother and his wife, to their home, just
outside of Waynesboro.
Q. Did you see Mrs. Lavina ~am on Saturday?
A. Yes, sir.
Q. Your brother is Mr. Maxwell?
A. Yes, sir. ··
Q. Where did you see Mrs. Lam?
A. She came to my brother's home.
Q. Who was with her? .
A. Glenn Wagner, her brother-in-law, and his daughter, Mrs.
Hugh O'Donald.
. Q. State what was said there relative to the funeral?
A. The arrangement had been that Mr. and Mrs. Lam would
meet us at the Higgs Home on Friday afternoon and help me to
make the funeral arrangements, and they sent word it would be
impossible for them. to come to Harrisonburg at all during that day~
They found fault with everything I. had done; everything was
wrong. They wanted a funeral in the church at Valley, and they
wanted to change all the arrangements practically that had been
made. I told her under the circumstances I did not feel physically
able to go through with a long drawn out church funeral
page 539 ~ and ·any way my husband had not attended that church
in more than 18 years and I saw no reason for having
the funeral in that church ; but I would- come back to Harrisonburg
that afternoon and see what I could do to change the other arrangements, which I did;
Q. Was anything said there that morning relative to a divorce?
A. Yes, sir.
Q. What was that?
A. Mrs. Lam was very µpset and displeased about everything
I had done and she said she would never let a thing like that
happen to her; she would have divorced her husband. I told her
· that you never knew what Y<?U would do under circumstances until
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it actually happened, and that anyway I did not think it would
have been possible for me to have gotten a divorce.
Q. During the time your husband was in the army, did you
and your husband correspond?
A. Yes, sir.
Q. How often?
A. I heard from him almost every day I wrote to him, I
would say, every day; occasionally I would skip a day, but it was
very seldom.
Q. . Your home on yVillow Street, your next door neighbors
are Mr. and Mrs. Garber: What is between your house and Mrs.
Garber' s house?
A. A double driveway.
A. By that you mean a driveway that is used by both of the
houses?
A. Yes, sir.
.
page 540 ~
Q. Could you give us an estimate of the distance
between the two houses?
A. In actual feet, no I could not. I would say as far as from
here to that counter over there; it is not wide enough for two cars
to pass on ·the drive. (It w~ stipulated that the record should
show the distance' indicated by the witness was 18 to 20 feet.)
Q. There has been reference to the back door of your house :
State where the back door is?
A. It opens ouf from th.e kitchen into this drive on the side
of the house.
·
Q. When you were there alone in your house, did you keep the
shades up·or down?
Q. When I was there. alone I pulled the shades down.
'Q. There has been evidence here that you were receiving men
there at your home : Is that correct?

A.

No, sir.

Q. Do you know Mrs. Sada Kniceley and Mrs. Frances
McCool?
A. I do.
Q. Were they friends of you and your husband? Did you
associate with them?
A. At one time we did, yes, sir.
Q. Were you associating with·· them at the time your husband
left to go in the army?
·
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A. We were not unfriendly; spoke when we met on the street;
did not go into each other's homes.
Q. How long had that been going on?
A. For a period of two years or more, before he
page 541
went in the army.
Q. Do you know Slim Garner?
A. Yes, sir.
Q. Has he ever been to your home?
A. Yes, sir.
Q. How many times?
A. Once.
Q. When was that and under what circumstances?
A. I d0 not remember the date or even the month; it was
some time durin~ the· summer. Mrs. Townes had asked me that,
afternoon if she could go up and wait for Mr. Leach from Rawley
Spr1ngs; they were going down town to dinner. I think he called
and said he would be later than he expected to be and she said
she would call down and have 'some sandwiches sent up. She made
the call and I don't know what the conversation was. Some time
later Mr. Garner came to the door and I went to the door, and
he· said: "Here are some sandwiches Mrs. Townes ordered." I
called her; she came to the door; got them and paid him for them.
He was there 5 minutes, may be 10.
Q. Is that the only time he was ever at your home?
A. Yes, sir.
Q. Has he ever beet. at your home with a bathing suit on in
the back yard?
A. Not while I was there; if he was there, I do not know
.
anything about it.
·· .Q. Was he there in January of this year?
A. No, sir.
page 542 r
Q. Was he there on any other occasion than what
you have stated?
A. No, sir.
Q. How well did you know Slim Gamer?
A. Very casually; I knew him well enough to speak to him.
Q. Where had you seen him?
·
A. What do you mean, where?
Q~ . Do you eat your lunch down town?
A. Yes, sir.
.·..J ~
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Q. Where did you take your lunch?
A. Any place I could get a seat.
Q. Did you ever see Mr. Garner in the Arcade restau~ant, or
Bowers restaurant ?
A. A few times; I seldom ever ate in either place.
Q. Where did you usually eat?
A. At the People's Drug Store and Loewner's restaurant more
often than any place else.
Q. Did you ever have lunch with Mr. Garner?
A. No, sir.
Q.' Ever have dinner with him?
A. No, sir.
·
Q. State to the jury how you know him and how much?
A. I met him through Mr. Townes and Mr. Leach.
Q. Had you seen him many times or talked to him?
A. Not many times.
Q. Approximately how many times have you talked to him?
A. Very few.
Q. Have you ever been in his company alone at any place?
A. No, sir.
Q. In February of this year, between the 3rd of
page 543 ~
February and the 29th day of February, did you ever
go to Staunton to have your fortune told with Slim Garner?
A. No, sir.
·
Q. Were you ever in his automobile?
A. No, sir.
Q. Did you ever have your fortune told by a fortune teller in
Staunton by the name of Janie Williams?
A. No, sir, she nor no one else.
Q. I hand you Commonwealth's Exhibit No. 30, .and it has
been testified that ·this was found in your husband's waste paper
basket, crumpled up, and I will ask you if you have ever seen this?
A. Not until I saw it here.
A. Yes, sir.
page 544 ~
Q. Why didn't you tell the police that you hit him
the first time?
A. You hate to air your family arguments in public, I suppose
·
was the reason.
Q. After Dr. Haddaway talked to you and he told you to tell
the whole truth, what did you then do?
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A. That night, when I was being questioned all night long, I
·told one of the officers about it.
Q~ I believe you called Chief Keane over the next morning?
A. I did not tell Chief Keane about it at first.
Q. You told the other officers and Chief Keane came the fol~
lowing morning.
·
A. I sent for the Chief to find out why I had been denied
counsel.
Q. Had you asked for counsel before?
A. Yes, sir.
Q. You had worked for lawyers?
A. Yes, sir.
Q. Was there blood on your body or any part of your clothing?
A. No, sir.
.Q. You are indicted here for the murder of your husband : are
you guilty or not guilty?
A. I am not guilty.
( Recess for lunch was taken, court conveni~g again .at 1 :30
P. M.)
Q. I hand you Commonwealth's exhibit No. 31, which it was
testified t-0 here was found on your husband's dresser, and ask
you whether you ever saw that?
A. Not until I saw it here.
Q. In this court room?
A. Yes, sir.
Q. Who cleaned up your husband's room?
A. I did, all the time.
Q. When was the last time you cleaned his r-0om before his
death?
A. Monday afternoon.
.
Q. There was evidence in this case that you were questioned
by the police at the station and in the jail; that you did not first
tell them that you had slapped your husband and there had been
a slight fight : Is that correct?
page 545 } MR. WEAVER:
Your honor, the Commonwealth's Attorney wants to
recall one of our witnesses and we have agreed to that.

MRS. MARGARET GRAHAM BAILEY RECALLED:
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CROSS EXAMINATION CONTINUED

BY MR. HOOVER:
Q. I believe you testified on yesterday in this case?
A. Yes, sir.
Q. I believe you testified that you knew Ralph H. Garner when
· you saw him?
A. That is correct?
Q. And that you did not lrnow of his going to the Smith home?
A. That is correct.
Q. And had never seen him there?
A. That is correct.
Q. Do you know one, Mrs. Nelly F. Lamb?
A. Yes, I do.
Q. I believed she worked in the photographic studio where you
were formerly employed?
A. That is correct.
Q. Did you, or did you not, on any occasion, in the Famous
Restaurant on Main Street, tell Mrs. Lamb that Slim Garner was
the only man you knew of that was seeing Grace Smith?
A. No, sir; I could not have possibly made that remark.
NO REDIRECT EXAMINATION
Witness leaves the stand.
page 546 ~ MRS. GRACE M. SMITH:
CROSS EXAMINATION

BY MR. HOOVER:
Q. I believed you testified this morning that you had been married about 18 years?
A. Yes, sir.
Q. I believed you testified as to the numerous places where you
have worked during the 18 years; beginning back with your employment at B. Ney & Sons : Is that· right?
A. Yes, sir.
Q. I beli(;Ve you said you worked there some 10 or 12 years :Is
that correct?
A. Yes, sir.
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Q. What were your duties at B. Ney & Sons? Were. you a sales
lady?
A. I was a sales lady part of the time, in the art department; I
had charge of the art department; taught needle work in the art
department and did the buying for that department, the buying of
yarns and that kind of work, and I also helped with the selling.
Q. Don't you remember selling a dress or coat to an old colored ·
woman by the. name of Janie· \,Villiams when working there?
A. I could not possibly remember to whom I sold garments in
12 years.
Q. You know whether you sold her one or not?
A. I do not.
Q. How much did you weigh prior to February 20th, or about
that time?
A. I would say around 120 or 122.
page 547 ~
Q. How much do you weigh now?
A. I don't know; I have not weighed for at least 6 months: I
would say around 118 to 120.
Q. You think you have only lost a pound or two?
A. No, sir, I have gained a little weight in the last two or
three months.
Q. What was your weight with reference to what it was on
February 20th?
A. I would say it was within 5 pounds.
Q. But you have not weighed for 6 months?
A. No, sir.
Q. You have heard all the testimony in this case from the
people about there on your street, who told this jury that they have
seen men going to your house at night during the period your
husband was away in the army; that, on many- of these occasions,
the lights were turned o_ut or dimmed in the house : What do you
have to say about that?
MR. MESSICK:.
It is improper to call the witness's attention to what somebody
else has said ; at1d it is certainly improper to misquote the evidence.
MR HOOVER:
.
I will withdraw the question; maybe this one will suit you better.
Q. It is or not true that men have be~n coming to
page 548 ~ your house, not occasionally but frequently, at night
during the period your husband was in the army? ·
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A. It is not true. .
Q. Is it or it not true that men have been frequenting your.house
by means of the side door?
A. That is not true.
Q. Have you ever/ received any company through that side
door?
A. Practically every one that came to see us came in the side
door whether they parked the car in front of the house or in the
drive way; we used it all the time.
Q. Mrs. Bailey lived with you from February until June?
A. Yes, sir.
Q. She said all her company came by the front door?
A. That was her company, not mine.
Q. Her company came always by the front door?
A. Not always.
Q. Who is right, you or her?
MR. MESSICK!:
The question is objected to.
MR. HOOVER:
Q. Did you ever see any company come there to see Mrs. Bailey
who did come by the side door?
A. Yes, sir.
Q. Was that frequent or rare?
A. Occasionally.
Q. On the night o.f February 20th, did I understand
page 549 ~
you to say you left your office at Yancey and Weaver's
that evening at about 4 :30 : Is that right?
A. Yes, sir.
Q. Accompanied by Mrs. Townes, a fellow employee?
A. Yes, sir.
Q. And I believe you said Mrs. Townes wanted to go by ·the
ABC store?
A. Yes, sir.
Q. Did you want to go by the ABC store?
A. I made no objection so far as I can remember.
Q. What did you do there?
A. Purchased some slow gin.
Q. Who purchased it?
A. She purchased some and I purchased some.
Q. Two bottles of slow gin: These are the bottles, are they
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not (Exhibiting Commonwealth's exhibits Nos. 28 and 29)?
A .. Yes, sir.
Q. You went by Lockers shoe shop ~d picked up a shoe belonging to Mrs. Townes and went by and got your car and went home,
and you started to prepare supper?
A. Yes, sir.
Q. What did she do while you were preparing supper : You
were not in the front of the house all the time ?
A. We were in the back of the house, I would say.
Q. What time did Mr. Smith come in?
A. Shortly after 6.00:
Q. Was that the usual time for him to get home
page 550 ~ from his work?
A. Yes, sir.
Q. About how much after 6 :00?
A. Well, I don't know. I usually planned to have the evening
meal between a quarter past and half past, and I know it was just
about ready when he came in.
Q. Do you remember which way he came in?
A. The side door.
Q. · Did he customarily, when coming home from work, come
down the driveway between the Sullivan house and the house adjoining the Sullivan house?
A. Yes, sir.
Q. Was he there the rest of the evening then?
A. Yes, sir, so far as I know. If he was out of the house, I
do not know it
Q. If he was there in the house, if he had gone out, you certainly would have known it?
A. I would think so, yes, sir.
Q. This man Leach came in about 7 :00: Is that right?
A. r' imagine it was around that time; we were just about
through eating.
Q. Leach was Mrs. Townes' boy friend?
A. Yes, sir.
Q. . What did you do the rest of the evening, your husband and
yourself and Mrs. Townes and Leach?
A. After we finished eating, I washed the dishes and cleaned
up the kitchen, and then went to the bed room, as well as I remember, and combed my hair and Mrs. Townes went with
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page 551 ~ me, and we went into the living room where the two
men were, and were there together in the living
room for the most part until Mr. Leach and Mrs. Townes left
Q. What was the exact time they left?
A I would say around 9 :00, shortly before time for the second
movie; I have no idea of the exact time.
Q. I believe that you went out with them?
A I did.
K. How far out towards their car did you go?
A. I went to the door and I do not remember whether I went
out to the landing or not; I could not say positively.
Q. Do you recall when leaving your house and you went to the
door with them, that a car drove into your driveway and backed
across the street?
A. I clo not recall; a good many cars on the street and I did not
pay any particular attention to it.
Q. . Did you ever see Reverend Derrick drive into your driveway
and back into his driveway across the street?
A He did it all the time; we of ten remarked about it and wondered why he backed into his garage.Q. Your husband did not go along to the door when Leach and
Mrs. Townes left?
A. No, sir.
Q. At the time Gordon Leach and Mrs. Townes left your home
that evening, did your husband have anything wrong with him?
A. What do you mean by that?
Q. Had any of that blood been shed when they left there?
A No, sir.
]?age 552 ~
Q. Did you see him after they left there?
A. I certainly did.
"
Q. Where was he when you first saw him after they left?
A. When I went back in the living room he was going out into
the dining room towards the back of the house and he came in
again when he came into my room.
·
Q. Did you go directly to your room and prepare for bed?
A. I went in the kitchen and cleaned the things in the sink, two
or three glasses and I straightened up what was left around and
then I went to my bed room.
· Q. That only took a few minutes?
A Yes, sir.
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Q.

Had those two bottles of slow gin been emptied by that time?
They had.
Q. What disposal was made of them?
A. They had been put in the trash -can.
Q. Where?
A. Between the gas stove and the built-in- cabinet.
Q. Who put them there?
A. I think he did; I am pretty sure I did not. He usually took
the trash fo the basement when he went down· to fix the fire.
Q. You started to prepare to go to bed and Frank came in and
sat down on your bed : Is that correct?
A. I was just about ready for bed; in fact he got back shortly
after I came into the room.
Q. As I further understood you, you asked him to get up off
the bed?
·
.page 553 ~
A. Yes, sir, he was sitting on the edge of the bed,
and I asked him to get up so I could tum it down.
Q.· He got up.
A. Yes, sir.
Q. He whirled around and pushed you over on the bed and
told you he did not like your friends, any of them?
A. Yes, sir.
Q. Then you explained how Mrs. Townes happened to be there?
A. Yes, sir.
·
Q. She was a frequent visitor in your home, was she ndt?
A. I would not say that.
Q. You worked in the same office every day?
A. Yes, sir.
Q. Did you take your lunch together in the middle of the day?
· A. Never.
·
Q. She was only an occasional visitor in your home?
A. That is right.
Q. He started to choke you?
A. Yes, sir.
Q. You slapped him in the face as hard as you could and he
left the room?
A. I said several times.
Q. And he left the room?
A. Yes, sir.
A.
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Q. At that point did you say you laid down on the bed and
sobbed?
A. I was 'On the bed at the time and I turned over to the foot
of the bed.
•
page 554 ~
Q. Did you lay down?
A. I was laying down before that; I had no chance
tp get up.
Q. What part of the bed were you lying on after you turned
over, what portion of the. bed?
A. The foot of the bed.
Q. Across the foot of the bed: Is that correct?
A. Yes, sir.
Q. Had the covers been turned back?
A. Yes, sir.
Q. When?
A. When I asked him to get off the bed so I could.
Q. You lay there sobbing for approximately how long before
you got up?
A. I have no idea; it seemed a few minutes, but as to the length
of time I could not tell you.
Q. When you got up you started to the bath room?
A. Yes, sir.
Q. Y.ou stepped into something sticky just outside your bed
room door?
A Yes, sir.
Q. You proceeded to the bath room and turned on the light and
saw the blood and then called the police?
A Yes, sir.
Q. When officer Norvell, the first officer there, asked you what
was the trouble, didn't you say: "I don't know; I ·don't know."?
A. As well as I remember he asked me what the trouble was
and I told him I don't know. I have no recollection of
page 555 ~ repeating it like that.
Q. After he had seen the blood there on the floor,
you did, after admitting the officers to the house, take them back
through the living room and the dining room to the hall where the
blood was?
A. Yes, sir.
Q. You remember that?
A Yes, sir.
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Q. Didn't you lean over to the left and step in that direction
and pull the door of Frank's bed room and close the door?
A. I think I did.
Q. Why did you do that?
A. I don't know.
Q. Then did you point out the blood to these men?
A. I pointed out the blood as soon as we got up to the hall ; I
led them there immediately.
Q. Did you, after the officers had asked you where the blood
come from, say: ''My husband? I asked him if I should call .for
help."
A. I have no recollection of saying anything like that.
Q. Do you have any recollection of telling the officers that he
told you, in reply to that question: "It did not make a damn if you
did or not." ?
A. No, sir.
Q. Do you remember the officers asking you where the blood
came from?
A. l really do not remember what they said ~o me, and I have
very little recollection of what went on after the
page 556 } officers came.
Q. Do you know! whether_ you directed them to the
basement?
A. I could hot say about that.
Q. They did go to the basement?
A. Yes, sir.
Q. As a matter of fact you led tpem to the basement door?
A. I could not say.
Q. You did not go down to the basement?
A. I started to the basement once and some one at the foot of
the steps told me not to come down.
Q. Did you during that evening ask the officers : "Did he do

itr'
A. l could not say.
Q. Do you remember Dr. Byers, when talking with you there
that evening, while you were lying on the davenport or! studio
couch in the living room, and while asking you certaini .'routine
question, telling him: "Don't get sarcastic with me"?
A. I have no recollection of even seeing Dr. Byers; I did not
know who was in the house after the officers came, or who I talked
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to. The only two officers that I knew were there were the first two
that came to the door. The house seemed to he full of people, but
I have no idea what they said to me or what I said to them.
Q. What was the matter with your recollection?
A. Shock from what happened.
Q. What had shocked you to that extent; you did not even
know your husband was dead?
,
A. The ordeal I had been through with and finding
page 557 ~ the blood on the floor and I knew he had threatened
suicide before; I suppose I realized he might have attempted it again.
.
Q. Are you ref erring to the time he brought a rope home?
A. Yes, sir.
Q. You burned that rope up in the furnace?
A. Yes, sir.
Q. You have never at any time told any of the officers, in your
conversations with them, about hearing him moving about in the
house, except you heard him open the basement door?
A. Yes, I told them, after he went out of my bed room, I heard
him walking around my house. I am sure I told them that, later
that night or the next day or night.
Q. What part of the house was he walking in?
A. In the bath room and from there back into the kitchen.
Q. You heard all that?
A. Yes, sir.
Q. You say you told the officers that in any of your talks?
A. Yes, sir.
Q. You had stepped in the blood just after you came out of
your bed room door?
A. One, I think; I think I felt ·it with the toe of my shoe; I
felt there was something on the floor.
Q. After you stepped in the blood, even partially, were. you
able to get to the bath room door without stepping into any of that
blood?
1:>,.. 1 did not have to take a step; just reaching in by leaning
over, I think I could.
Q. How far can you lean over? You think you did
page 558 ~ not have take any further step?
A. I could not swear to that now.
Q. Did you have any idea of what cwas there on the floor?
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A.

I did not.

Q. · While leaning over to turn· on the light to see?
A. As far as I recollect the blood is very near the bath room

door.
Q.

A.

Q.
A.
Q.

door,

It is very near to the bed room door too?
There is very little distance between the two doors.
How much?
Very little; I could not say how much.
This picture shows the bed room door and the bath room
does it not (Handing witness Commonwealth's exhibit No.

B)?

A. Yes, sir, I think so. The blood is also very near the left hand
side of the wall and when I came out this way, I could have gotten
in very little blocxl.
Q. You say you did not step in any of the blood?
A. I would not say I did not.
Q. Where is the light switch in the bath room?
A. Just inside the door, just to the side.
Q. Around to the side?
A. Yes, sir.
Q. You mean to tell this jury that all that blood there in the
hall extending into your bed room, or to that door, which was hanging open into your bed room ·and on to the very bed in which you
were lying and entirely across the bed, so that some hit even on the
far wall, the east wall of the house, that you were lypage 559 ~ ing on that bed while all the blood was shed and did not
know what was going on?
A. I did not know.
Q. You did not know any one was bleeding?
A. I was lying on my stomach at the foot of the bed, and there
was no way I could know it; I could not hear the blood.
Q. Did you hear the hammer hit there in the middle of the
blood.
A. I did not know there was a hammer in the blood.
Q. You did not see that -hammer that night?
A. No, I did not.
Q. Was there more than one hammer there in the house?
A. There was only one like that.
Q. vVas there any one, any other person there in the house
beside you and your husband?
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A. No, sir.
Q. Do you know how one of your counsel in the opening statement here on Monday came to say that your husband went back
and got the hammer out of the cabinet and came back and ~it himself in the head with the hammer?
MR. WEAVER:
We object to that; he has no right to question her on the opening statement of counsel.

THE COURT:
The objection is sustained.
page 560 ~
Q. What was the loud .noise and the man's scream
that emanated from that house that night, between 9 :00
and 9:30?
A. I have not the slightest idea; if there had been such a thing
I would have heard it.
Q. Wouldn't you also have heard it if this hammer had been
dropped on the floor?
A. Not necessarily; it did not have to be dropped.
Q. Laid down softly like that (indicating)?.
A. I do not mean that.
Q. How did it get there?
A. I have no idea.
Q. You feel sure, lying on the foot of your bed, you would
have heard any loud noise, or a man's scream, if it had occurred
in that house, but you think you would not have heard all that blood
drop on the floor?
MR. WEAVER:
We object to the question; counsel has been over all of that.
No woman could hear everything when she is sobbing.
A. If there had been a scream or a loud noise, I am positive I
would have heard it. I do not know how much noise blood makes
when it drops, but I did not hear any blood drop.
MR. HOOVER:
Q. I believe you said that the Kniceley and McCool families
had been rather intimate with you for some years?
A.. We have been rather intimate with the Knicepage 561 ~
ley' s over a period of years, with the McCools for maybe a year or two. That had been terminated for two years before
my husband went into the army.
Q. What do you mean by terminated?
I
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A. We were not unfriendly; we spoke when we met, but we did
not visit like we had.
Q. As a matter of fact, is it not true that these two very ladies
gave a going away party for your husband just before he went
into the service?
A. That is true; that was the first time we had been in their
house for more than a year.
Q. You were invited to that party.?
A. Yes, sir, and I might add that I wished I had not gone.
Q. Did you tell them that?
A. No, sir.
.
Q. As a matter of fact, when you left, you told them the latch
string was open across the street?
A. I could not say what I told them.
Q. You say you did not know Mr. Garner, except very casually
.and barely acquainted ?
A. Yes, sir.
Q. How did Mr. Garner happen to have your telephone number
on the inside of his telephone book?
MR. MESSICK:
The question is objected to; how would you know that.
THE COURT:
The objection is overruled.
page 562 ~ MR. MESSIC~:
Defendant, by counsel, excepts to the Court's ruling.
A. I have not the slightest idea.
Q. You say you have no recollection of Mr. Garner being out
there in January of this year?
· A. He was not.
Q. Or any other time?
A. Except the time I told you about.
Q. You are very positive he was not out there on the night of
February 20th?
A. Very.
Q·. The only time he was ever there was when delivering some
sandwiches?
A. Yes, sir, and that was in the daytime.
Q. Did you meet him then?
A. I met him at the door.
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Q. Had he been introduced to you before that?
A. I think he had.
Q. Do you recall making a trip to Staunton during February
with Mr. Garner?
A. No, sir.
Q. Have you ever been in the house of Janie Williams. in
Staunton?
A. No, sir, I never heard of her.
Q. You do go in for fortune telling and horoscopes and things
of that kind?
.
A. I buy a Horoscope occasionally, and get a kick out of reading it, yes, sir, occasionally I do.
Q. I believe there were a number of horoscopic
page 563 ~
magazines in your home?
/\.. Yes, sir.
Q. That is pretty cl06ely related to fortune telling?
A. I don't know; I don't know anything about fortune teUing.
Q. Yott say you had cleaned up the house, I believe, on Monday
before this happened on Tuesday night?
A. Yes,· sir.
Q. Did you empty the waste basket in Frank;s room? .
A. Yes, sir.
Q. Did you empty the waste basket in your room?
A. I am not sure whether I did or not.
Q. Are you sure you emptied the one in FPank's room?
A Whenever I cleaned the room I always emptied the trash
basket.
Q. Arid you know you cleaned the room on Monday afternoon?
A.· I know I cleaned his room on Monday afternoon.
Q. I will ask you whether or not this is the waste basket from
Frank Smith's room?
A. It looks like it.
Q·. I take out of it a card, addressed to Frank Smith, postmar-ked Brockton, Mass., with the post m::.rk, January 24, 1945:
Now, if you had cleaned out that waste Basket on Monday, how
would that card be in there?
A. I have no idea what he put in th~re.
Q. I also hand you out of the same waste basket a ticket to New
Y.ear's Eve·d.ance, reservation No. ~60: Is that the type
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page 564 ~ of tickeb that was used at the New Year's dance which
you attended with your husband that night?
A. I would not know.
Q. How would you explain how that happ~ed to be in the
waste basket ?
A. He could have had it in his pocket or the chest of drawers in
the room. I do not know what he put in the trash basket.
Q. You are not sure you did clean out the trash basket or do
you mean you have a definite recollection of having cleaned out the
trash basket on February 19th?
A. I make a practice of it.
Q. You do not have a definite recollection of having emptied it
that day?
A. I would not swear it was.
Q. We wish to offer the trashbasket, with the two papers exhibited in evidence, and we have marked it Commonwealth's exhibit No. 33.
Can you accoW1t for the several drops of blood which were found
at the foot of your bed and in front of the closet door in your
room?
·
A. No, sir.
Q. Did you see those spots or drops?
A. No, sir.
Q. \Vas your husband in the house there at 7 :15?
A. So far as I know he was.
Q. Where was Mr. Leach at 7: 15?
A. So far as I know they were both there.
Q. In what part of the house were they at that time? ·
A. I could not say for sure. We were cleaning up.
page 565 ~ the kitchen and the dishes and Mrs. Townes was there
talking to me and they were in and out of the kitchen.
I could not say whether in the kitchen or out of the kitchen at that
time.
Q. Was any other person in or out of the house during that
evening until after Mr. Leach and Mrs. Townes left?
A. No, sir.
Q. Only the four of you there?
A. Yes, sir.
Witness leaves the stand.
1
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We offer in evidence the Certificate of Death, a certified copy
from the Commonwealth of Virginia, Bureau of Vital Statistics,
which we have marked Defendant's exhibit No. G. The jury can
examine it at any time they see fit. It states: "Immediate cause of
death strangulation due to hanging." It is signed by Dr. Byers,
Coroner of Rockingham County.
The defendant rests her case.
page566~

REBUTTAL TESTIMONY FOR THE
COMMONWEALTH

E. E. KISER RECALLED:
DIRECT EXAMINATION
MR. HOOVER:
Q. Did you interview Mr. Clarence Frasier, a taxi cab driver,
in your investigation of this case?
A. Yes, sir.
Q. Did you talk to him m9re than once?
A. I did.
Q. · On the first occasion you called on him and talked to him,
did I understand that he did tell you that he had not made a trip .
to Slim Garner's or hauled Slim Gamer, or been to his house that
night, the night of February 20th?
A. He did.
Q. Did he thereafter repeat that assertion?
A. He did.
Q. Did he still later tell you that he had made the trip?
A. He did. The third interview I had with him, he said that
he had made the trip.
Q. The first two times he. said he had not been there, and the
third time he said that he had?
A. That is right.
NO CROSS EXAMINATION.
Witness leaves the stand.
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page 567~

MRS. NELLIE LAMB, a witµess of lawful age,
called on behalf of the Commonwealth, after being
duly sworn, testified as follows :
DIRECT EXAMINATION
BY MR. HOOVER:
Q. Please state your name?
A. Nellie. F. Lamb.
Q. Where do you live?
A. East Elizabeth St., Harrisonburg.
Q. What do you do?
A. I manage Gitchell's S~udio.
Q. That is just across the street?
A. Yes, sir.
Q. I believe Mrs. Margaret Graham Bailey formerly worked
at th~ same studio with you?
A. Yes, sir.
Q. How long have you known her?
A. I imagine 4 or 5 years.
Q. She was just recently married?
A. A couple of weeks ago.
Q. Did you have any conversation with Mrs. Bailey concerning the matter now being tried a short time ago?
A. We were talking in the Famous Restaurant on Monday.
Q~ During that conversation in the Famous Restaurant did or
did not Mrs. Bailey tell you that Slim Garner was the only man
she knew of that Grace Smith was seeing?
A. That is right.
·
Q. Are you related to Frank Smith?
page 568 ~
A. No, sir.
Q. Are you related to Mrs. Lavina Lam who testified here the other day?
A. No, sir.
Q. You spell your name Lamb?
A. That is right.
NO CROSS EXAMINATION.
Witness leaves the stand.
The Commonwealth rests its case.

MR. MESSICK:
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The defendant has no rebuttal testimony to offer. We would
like to see your honor in chambers.
page 569}

IN CHAMBERS

MR. MESSICK:
Your honor, we desire at the conclusion of :all the evidence, both
for the Commonwealth and the defendant, to renew our motion
made to the Court previously to strike the evidence. Your honor
has heard it all, has listened attentively and given it your consideration in every respect. This is clearly a case of suicide; practically every circumstance in the case points to it; this man came
to his death at his own hands. The Commonwealth has not esta.b':'
lished any criminal agency; your honor could not permit a verdict
of guilty to stand, therefore, I really feel it is your honor's duty to
bring this unfortunate affair to a terminatio~ and instruct this jury,
in your opinion, the evidence is not sufficient to convict this de- ·
fendant. I, therefore, make this motion in all sincerity; I think
fairness and justice demands it. The people of this County should
be satisfied; there has been a full and complete investigation, and
that investigation reveals clearly and distinctly that this man, in
the state of mind that he was, took his own life. He had a distressed mind and Dr. deJ arnette said that is the father of suicide.
The physical ' facts show it was suicide. There is nothing in the
case that tends to prove otherwise. Therefore, I am askirig your
honor to grant our motion and bring this unfortunate affair to a
conclusion, without keeping us here longer. It is now late on
· Saturday afternoon, and without prolonging the matter
page 570t and s.ubjecting the defendant to any more suffering
than what she has already endured, we ask that your
honor grant our motion and bring this trial to a conclusion.
MR. HOOVER:
.
It seems to us that the Court has less grounds upon which to
strike the evidence, here at the conclusion of the trial, than when
· the motion was originally made after. the Commonwealth rested its
direct case. There certainly has been no satisfactory explanation
offered. Mr. Messick stated that it has been clearly established
that this maq took his own life, that it was a suicide. He did not
detail or outline the evidence which caused· him to reach that con.clusion; and, as near as I can recall, the only possible evidence which
has been submitted to that eff~ct, is the testimony of the defendant
herself-that, qn one occasion· less than a week prior to February
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20th, Smith went to the basement and had a rope which she took
from him without any difficulty and burned up in the furnace. That
is the only evidence that you have here on Mr. Messick's theory
of suicide. Not a scintilla of evidence from any other witness; and
you have still the fact that obviously a struggle took place therethe blood back in the room, under circumstances which could not
possibly have occurred with Mrs. Smith lying there on the bed not
knowing about it. You have evidence, which I am sure you think
competent, to show another person went there that
page 571 ~ night at the precise time and remained there a considerable length of time; that an unusual noise and a
man's scream were heard; and that the party left hurriedly, looking back over his shoulder at the Smith house. I could go on in
great detail arguing the matter, but it certainly seems to me if you
ever had a clear case this is that case.
THE COURT:
I am sorry to say I cannot sustain the motion; I mean that I
cannot any more now than I did before.
MR. MESSICK:
Defendant, by counsel, excepts to the Court's ruling.
The jury were given a recess and Court and counsel remained
in chambers to consider instructions. It had been hoped that the
question of instructions could be settled, so that the closing arguments might be made and the case go to the jury in time for them
to reach a verdict before midnight, the jury having requested an
evening s~ssion, in order to complete the case Saturday evening.
However, the discussion of instructions was so prolonged that
there was no possibility of completing the case, and the jury were
dismissed about 8 :30, until 9 :30 A. M. Monday, October 22, 1945,
and court and counsel continued their <1:iscussion of the· instructions
offered.
page 572 ~ Monday, October 22, 1945, Court convened at 9 :30.
MR. MESSICK:.
Your Honor, we should like to see you in Chambers.
IN CHAMBERS:
MR. MESSICK:
vVe hate to bother your Honor so much, but we again renew our
motion to strike the evidence in this. case, upon the grounds that
the Attorneys for the Commonwealth have openly admitted to your
Honor that the evidence is insufficient to meet' the requirements .of
the law in this case and to warrant a conviction. When the Court
wa~ .c~!lsidering .t~e._instr1rctipns .and your. honor. g~ve Instruction.
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No. J, and Mr. Spencer was insisting that your Honor change the
Instruction, after the Court had given the Instruction, the Court
said: "I will not change it." Whereupon, Mr. Spencer said: "That
just puts us out of Court, when you say in one instruction that it
does not have to be proved beyond any .po~sibility of mistake, and
then, in this instruction, say "such evidence cannot amount to proof
however great the probabilities may be." That was an open admission to your Honor and is a part of the record in this case, by
the Attorney for the Commonwealth, that the circumstances proved by the evidence were not sufficient to meet the requirements of
law and was equivalent to saying that the evidence is not sufficient
to warrant a conviction under the law of the case. We, therefore,
in view of this admission of the State, by its Attorney,
page 573 ~ move that the Court now strike the evidence in this
case.
MR. HOOVER:
We have nothing to say; that is about the most absurd proposition I ever heard of.
THE COURT:
The motion is overruled.
MR. MESSICK:
Defendant, by counsel, excepts to the ruling of the Court.
Your Honor, we take the position that the Attorneys for the
Commonwealth cannot take a position inconsistent from that which
they took before your Honor; and having taken the position that .
the proof adduced is insufficient to meet the requirements of law,
as laid down by your Honor in this case, we want to put the Attorneys for the Commonwealth on notice that, if they take a different position than taken before your Honor,-taken in your Honor's
presence-we expect to quote this statement.
THE COURT:
If you are going to raise that question, the Court will change the
instruction right now.
You must not make that statement in the way it has been brought
to the Court's attention. ·
MR. MESSICK:
Defendant, by counsel, excepts to the Court's ruling.
page 575 ~ ATTEST, this the 31st day of December, 1945, to
Defendant's Certificate No. l, the same having been tendered to the
undersigned on the 11th day of December, 1945, after notice to
the Commonwealth's Attorney, as required by law.
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(Signed) H. W. BERTRAM
Judge of the Circuit Court of Rockingham County

page 575 ~
CERTIFICATE NO. 2
The following Instructions, Nos. 1-A, 2, 5, 6, 7, and 8, were
granted at the request of.the Commonwealth and Nos. B, C, D; E, F,
G, H, I, J, K, and L, were granted at the request of the Defendant, respectively, and are all of the Instructions which were granted
at the trial of this case, at the October term, 1945, of this Court.
The objections and exceptions Defendant, in so far as any were
made to the granting of said Instructions follow the Instructions
·
in this Certificate.
Note: When the Court met with counsel to consider and discuss the instructions to be given on Saturday afternoon, November
20th, when the Court asked for the Commonwealth's instructions,
Mr. Spencer replied:
"We have not prepared our instructions; we have had too much
to do; all we could do was to keep ·up with the work of the case
each day. If the defendant maintains the same position they have
taken in the case, that it was suicide or murder in the first degree
the number of the Commonwealth's instructions might be cut down.
If the defendant's instructions take the same position that they did
at the opening of the case, if we considered their instructions first,
it might save considerable time."
. Defendant's instructions were considered first, and for this reason
appear out of the usual order in this Certificate.
page-576~ COMMONWEALTH OF VIRGINIA VS.
.
GRACE M. SMITH
HWB
INSTRUCTION NO. B
The Court instructs the jury that .the indictment in this case
raises no presumption against Grace Smith, but on the contrary she
is presumed, as a matter of law, to be innocent of the crime charged, and the burden is upon the Commonwealth to· prove every essential element of the offense with which· she is charged beyond all
reasonable doubt before the jury would be warranted in finding her
guilty, and unless the jury believe from the evidence in the case
that the Commonwealth has proven the guilt of the defendant beyond all reasonable doubt, then it is the jury's duty to find Grace
Smith not guilty.
MR. SPENCER:
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There is no objection; we think it correctly states the law.
page577~ COMMONWEALTH OF VIRGINIA VS.
.
GRACE M. SMITH
HWB
INSTRUCTION NO. C
The Court instructs the jury that the presumption of innocence
is not a mere form, to be disregarded by the jury at pleasure, but
it is an essential part of the law of the land, and binding. on the
jury in this case; and it is the duty of the jury to give Grace Smith
in this case the full benefit of the presumption unless and until the
Commonwealth has overcome this presumption by proving the guilt
of Grace Smith beyond a reasonable doubt.
Given, over the objection of the Commonwealth, in effect that
the words, "essential part of the law of the land," should be.omitted,
because all the Court's instructions are an essential part of the law
of the land, and there is no reason this partkular instruction should
be singled out for the distinction of being so designated.
page 578~ COMMONWEALTH OF VIRGINIA VS.
GRACE M. SMITH
HWB
INSTRUCTION NO. D
The Court instructs the jury that the presumption of innocence
goes with Grace Smith throughout the entire trial and applies to
each and every stage_ thereof.
No objection from Commonwealth.
page 579 ~ COMMONWEALTH OF VIRGINIA VS.
GRACE M. SMITH
HWB
INSTRUCTION NO. E
The Court instructs the jury that when the burden of proof rests
on the Commonwealth, the burden· can be successfully borne only
if the evidence satisfies you of the guilt of Grace Smith beyond all
reasonable doubt. A doubt engendered solely by sympathy or by
dislike to accept the responsibility of convicting Grace Smith is
not a reasonable doubt. The law does not require absolute certainty, nor .does it require proof beyond all possibility of a mistake. The law does require, however, that if after carefully and
impartially considering and weighing all the evidence in this case,
before you can find a verdict of guilty you must reach the conclusion that Grave Smith is guilty with such degree of certainty that
you would act on the faith of it in your own most important .and
critical affairs.

460

page 580~

Supreme Court of Appeals of Virginia
Given over the objection of the Co~monwealth.
COMMONWEALTH OF VIRGINIA VS.
GRACE M. SMITH

HWB
INSTRUCTION NO. F
The Court instructs the jury that before they would be warranted in finding Grace M. Smith guilty, they must believe from the
evidence beyond ·all reasonable doubt that Frank C. Smith did not
kill himself, and that the said Grace M. Smith and Ralph H. Garner did strangle him to death ·by hanging him in the basement of
his home. And unless the jury believe from the evidence beyond
all reasonable doubt that Grace M. Smith and Ralph H. Garner
did strangle Frank C. Smith to death by hanging him in the basement of his home, and that the said Frank C. Smith did not kill
himself, then the jury must find Grace M. Smith not guilty.
The Court further instructs the jury that if, after considering all
the evidence, they have a reasonable doubt as to whether Grace M.
Smith and Ralph H. Garner strangled Frank C. Smith to death by
hanging him in the basement of his home, or whether Frank C.
Smith· committed suicide, then they must give Grace M. Smith the
benefit of such doubt and find her not guilty.
Giv.en over the objection. of the Commonwealth.
page 581 ~ COMMONWEALTH OF VIRGINIA VS.
GRACE M. SMITH
HWB
INSTRUCTION NO. G
The court instructs the jury that Grace M. Smith stands indicted,
and is on trial, for the murder of Frank C. Smith, and not for
any other offense; and the_ jury cannot and should not, in determining the guilt or innocense of Grace M. Smith, consider any
evidence of unfaithfulness, if any, to her husband on her part, unless such evidence as may have been introduced relative to such unfaithfulness, if any, has a distinct bearing on the guilt or innocence
of Grace M. Smith of the offense of murder charged in the indictment.
And the court further instructs the jury that such evidence as ,
may have b.een introduced in this case relative to such unfaithfulness on her part, if any, can be considered by the j~ry only insofar
as it has a distinct bearing on the guilt or innocense of Grace M.
Smith of the charge of murder contained in the .indictment, and
shall not be considered by the jury for any other purpose whatsoever.
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And the court further instructs the jury that even though they
believe from the evidence in this case that Grace M. Smith has been
unfaithful to her husband, the jury is not at liberty to punish her
for such unfaithfulness.
Given over the objection of the Commonwealth.
page 582 ~ COMMONWEALTH OF VIRGINIA VS.
GRACE M. SMITH
HWB
INSTRUCTION NO. H
The court instructs the jury that proof of the mere presence of
Grace M. Smith in h~r home on the night-of the death of her husband is wholly insufficient to warrant her conviction.
No objection from the Commonwealth.
page 583 ~ COMMONWEALTH OF VIRGINIA VS.
GRACE M. SMITH
HWB
INSTRUCTION NO. I
The Court instructs the jury that the Commonwealth in this case
relies upon circumstantial evidence, and the jury is further instructed that circumstantial evidence should always be scanned with caution, and such evidence, to .sustain a verdict of guilt, must be of
such character and tendency as to produce a moral conviction of
guilt beyond all reasonable doubt.
No objection by the Commonwealth.
page 584~ COMMONWEALTH OF VIRGINIA VS.
GRACE M. SMITH
HWB
INSTRUCTION NO. J
The Court instructs the jury that in the application of circumstantial evidenc·e to the determination of the case, the utmost caution and vigilance should be used. Such evidence is always insufficient where, assuming all to be true which the evidence tends to
prove, some other reasonable hypothesis may still be true, for it is
the actual exclusion of every other reasonable hypothesis which invests mere circumstances with the force of truth. Where the evidence leaves it indifferent which of several hypotheses is true, or establishes only some finite probability in favor of one hypothesis, such
evidence cannot amount to proof, however great the probability may
be.
Therefore, although the jury may believe from the evidence in
this case that there is a strong probability that Grace Smith is guilty
of the offense charged in the indictment, still, if upon the whole
evidence, there is any other reasonable hypothesis consistent with
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her innocence, they cannot find her guilty, and this is true, although
it may appear from the evidence that the probabilities of her guilt ·
are greater than the probabilities of her innocence.
MR. SPENCER:
There is one thing in this instruction that is absolutely incorrect.
At the end of the fir~t paragraph : "such evidence cannot amount
to proof however great the probability may be." The Court has
already written in one of the instructions that the Commonwealth
is not required to prove its case beyond all possibility of error, and
if it goes t~ the point where the probability is so great
. page 585 r That it eliminates everything except the mere possibility
of an error then it is sufficient to convict. Commonwealth cases cannot be proved to a mathematical certainty nor beyond the possibility of a mistake. "However, great the probability
may be," then you cannot convict the woman beyond any possibility of mistake.
MR. MESSICK:
We are dealing with the application of circumstantial evidence ;
that is the way the courts have given the instruction.
THE COURT:
Do you want me to refuse it?
MR. SPENCER:
I want you to amend it.
THE COURT:
I will not change it.
MR. SPENCER:
That just puts us out of Court, when you say in one instruction
that it does not have to be proved beyond any possibility of mistake, and, then, in this instruction, say "such eviden~e cannot amount
to proof however great the probabilities may be."
page 586 r COMMONWEALTH OF VIRGINIA VS.
GRACE M. SMITH
HWB.
INSTRUCTION NO. K
The Court instructs the jury that circumstances of susp1c1on
alone, however, grave and serious, can never warrant a jury in
returning a verdict of guilty, and you are, therefore instructed that
if the evidence in this case ~rouses in your mind a question of suspicion alone, it would be your duty to acquit Grace Smith.
No objection by the Commonwealth.
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page 587 t COMMONWEALTH OF VIRGINIA VS.
GRACE M. SMITH
HWB
INSTRUCTION NO. L
The court instructs the jury ,that the credibility of witnesses is
a question exclusively for the jury, and the law is that where a
number of witnesses testify directly opposite to each other, the jury
is not bound to regard the weight of the evidence as equally balanced, the jury have the right to determine from the appearance of
the witnesses on the stand, their manner of testifying, and their
apparent candor and fairness, their apparent intelligence, and from
all the other surrounding circumstances appearing on the trial,
which witnesses are more worthy of credit, and to give credit
accordingly.
No objection by the Commonwealth.
page 588}

COMMONWEALTH OF VIRGINIA VS.
GRACE M. SMITH
.

HWB
INSTRUCTION 1-A
The Court instructs the jury J:hat under the indictment in this case,
if warranted by the evidence, they may find either one of the following verdicts :
( 1) Guilty of murder in the first degree, which is the killing of
one human being by another, willfully, deliberately and premeditatedly, with malice. Murder in the first degree is punishable by
death or by con'finement in the penitentiary for Ii£ e or for any
term of 'not less than 20 years.
( 2) That the accused is not guilty.
MR. MESSICK:
Defendant, by counsel, excepts to the action of the Court in giving Instruction 1-A, on the ground that there is no proof of the
criminal. agency .in this· case, as the evidence clearly shows it was
a case of suicide.
page589~

COMMONWEALTH OF VIRGINIA VS.
GRACE M. SMITH
INSTRUCTION 2
The Court instructs the Jury that malice, as applied to the law
of homicides and used in the definition of murder is used in a technical sense. It may be either express or implied. It includes not
only anger, hatred and revenge, but every unlawful and unjusti-
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fiable motive. It may be inferred or implied from any deliberate
and cruel act done without reasonable provocation or excuse, howev.er sudden. It is not confined to ill will toward any one or more
particular persons, but malice in law is every evil design in general;
and by it is meant, that the fact has been attended with such cir. cumstances as are ordinarily symptoms of a wicked, depraved. and
malignant spirit, and carries with them the plain indications of a
heart regardless of social duty, and fatally bent upon mischief.
It is not necessary that malice shall have existed for any particular
length of time and it may first come into existence at the time of
the killing or at any previous time.
MR. MESSICK:
Defendant, by counsel, except to the action of the court in giving
this instruction, on the ground, that it has no application to the
facts in this case. It applies only in caSes when the defense is self
defense; it does not apply in cases when the issue is either murder
in the first degree or nothing. It, therefore, has no application in
this case and would be misleading to the jury. We except, on the
further ground, that it is a stereotyped form of instruction,
and in the Virginia cases of Richardson v. Commonpage 590~ wealth, Brown v. Commonwealth and Green v. Comwealth our Appellate Court said that such instructions,
although good, should not be given when they have no application
to the law in the case.
page 591 ~

COMMONWEALTH OF VIRGINIA
vs. GRACE M. SMITH
HWB
INSTRUCTION S

The Court instructs the Jury that principals in the first degr.ee
in every murder are those who are the immediate perpetrators of
the murder itself ; that principals in the second degree are those
persons who did not with their own hand commit the crime or act,
but were present aiding and abetting it in some way. The test as
to whether or not an accused is a principal in the second degree is,
was she encouraging, inciting or in some manner offering aid or
consent to the crime. All persons present counseling, advising,
aiding, abetting, encouraging, consenting to, or in any manner
assisting while another does the act are principals in the second
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degree and liable to the same punishment as if they were principals
in the first degree and had actually committed the crime.
MR. MESSICK:
Defendant, by counsel, excepts to the action of the Court in
giving this instruction, on the ground, that it is absolutely contrary
to the position taken by the Commonwealth in the Bill of Particulars and to the previous consideration and instructions in this
case. If Grace Smith and Ralph H. Garner committed this murder
jointly, there can be no degr.ee of principals. We except, on the
further ground, that when the defendant offered an instruction on
aiding and abetting (F withdrawn), on objection from the Comwealth, it was amended by the Court.
page 592 ~

COMMONWEALTH OF VIRGINIA
vs: GRACE M. SMITH
HWB
INSTRUCTION 6

The Court instructs the Jury that if they believe from the evidence beyond a reasonable doubt that on February 20, 1945, the
. accused or Ralph Garner, either or both of them committed an
assault upon the deceased, and that either in the belief that he was
dead or would die from such assault, and intending to make it
appear that the deceased had committed suicide, either alone or
together or acting in concert, carried the body of the said deceased
to the basement and there placed him upon a kitchen ladder and
tied a rope about his neck and fastened same to the cross-pipe
between the rafters of the basement of 60 Willow Street, and
that as a result, the said Frank Smith died of asphyxis caused by
the said rope around his neck, then they should find the accused
guilty of murder in the first degree as charged in the indictment
and fix her punishment within the limits set forth in a previous
instruction.
MR. MESSICK:
Defendant, by counsel, excepts to the action of the court in
giving this instruction, on the ground, that under the bill of particulars filed by the Commonwealth the defendant and Ralph H.
Garner had to be acting together and neither could have acted alone,
and yet the instruction says "either, alone or together." And, on
the further ground, that the defendant asked for an instruction
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to find the defendant not guilty, which the court refused; and, on
the further ground that there is no evidence to support
page 593. ~ it and it is absolutely in conflict with the position taken
by the Cqmmonwealth in the case and tends to confuse and mislead the j1:1ry.
page594~. <;:OMMONWEAUfH vs. GRACE M. SMITH
HWB
INSTRUCTION 7·
The Court instructs the Jury that circumstantial evidence is not
only legal and competent, but in some cases is the only mod~ of
proof ; and if the circumstantial evidence, either alone or taken in
conjunction with direct e,~idence, is of such nature as to prove the
guilt of the accused to the satisfaction of the Jury beyond a
reasonable doubt, it is entitled to the same weight as direct testimony: and is sufficient upon which to convict the accused.
MR. M;ESSICK:
Defendant, ·by counsel, except to the action of the court in giving
this instruction, on ·the ground, that there is absolutely no direct
testimony in this case, and the jury has been fully instructed on
the circumstantial evidence in this case, and the instruction will
only tend to confuse and mislead the jury.
page 595 ~

COMMONWEALTH OF VIRGINIA
vs. GRACE M. SMITH
HWB
INSTRUCTION 8

The Court instructs the Jury that in determining the weight to ·
be given the testimony of different witnesses in this case, it is
authorized to consider the relationship of the witnesses to the
parties, if the same is proved; their interest, if any, in the result
of this case, their bias or prejudice, if any has been shown; $eir
demeanor while testifying ; their apparent intelligence; their means
of information; and to giv.e such credit to the testimony of such
witnesses as under all the circumstances such witnesses seem .to be
entitled to.
MR. MESSICK:
Defendant, by counsel, excepts to the action of the court in giving
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this instruction, on the ground, that the court has given an instruc..
tion on the credibility of witnesses, offered by the ·defendant, and, ·
therefore, should not have given this instruction, offered by the
Commonwealth.
·
page 596~

ATTEST, this 31st day of December, 1945, to
defendant's Certificate. No. 2, the same having been
tendered to the undersigned on the 11th day of Decemb~r, 1945,
after notice to ~ommonwealth's attorneys, as required by law.
(signed) H. W. BERTRAM
Judge of the Circuit Court of
Rockingham County, Virginia.
- page 597~

CERTIFICATE NO. 3

The following Instructions, Nos. 1, 2, 3, 4, were offered by the ·
Commonwealth, and No. A and F were offered by the Defendant,
respectively and were refused by the court, at the October term,
1945, of this court. The objections and exceptions. of the Com~
monwealth and Defendant, in so far as any were made to the
refusal of the court to grant the said· instructions, follow the
Instructions in this Certificate.
page 598~

COMMONWEALTH OF VIRGINIA
vs. GRACE) M. SMITH
HWB
INSTRUCTION NO. A

The Court instructs the jury that the evidence in this case is
insufficient to warrant a conviction of Grace Smith of the crime
·
·
charged in the indictment.
Refused. HWB.
MR. MESS.I CK:
Defendant, by counsel, excepts to the action of the court in refusing this instruction, on the ground, that it states the defendant's
theory of the case according to the law and the evidence.
page 598-a~INSTRUCTION NO. F, WITHDRAWN
'the court instructs the jury that before they would be warranted
in flpding Grace M. Smith guilty, they must believe from the evi-
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dence beyond all reasonable doubt that Frank C. Smith did not kill
himself, and that the said Grace 1VI. Smith did strangle him to death
by hanging him in the basement qf his home. And unless the jury
believe from the evidence beyond all reasonable doubt that Grace
M. Smith did strangle Frank C. Smith to death by hanging him
in the basement of his home, and that the said Frank C. Smith
did not kill himself, then the jury must find Grace M. Smith not
guilty.
The court further instructs the jury that if, after considering
all the evidence, they have a reasonable doubt as to whether Grace
M. Smith strangled Frank C. Smith to death by hanging him in
the basement of his _home, or whether Frank C. Smith committed
suicide, then they must give Grace M. Smith the benefit of such
doubt and find her not guilty.
The defendant tendered to the Court Instruction No. F and
withdrew the same because of the statement of the Commonwealth's Attorney, in making his objections to the instructions, as
follows:
MR. SPENCER:
I suppose that if Ralph H. Garner came there and actually
picked the man up, as he must have done, and set
page 598-b ~him up there, and she helped him in the doing of it, and
they were acting in concert, the jury could not find her
guilty at all?
MR. MESSICK:
You can have an instruction on aiding and abetting.
MR. SPENCER:
If she was aiding or abetting him in any way?
MR. MESSICK:
I think you might charge her with murdering him herself.
THE COURT:
The instruction is refused.
MR. MESSICK:
They cannot go out in the court room and say Grace M. Smith
hung him but that she aided and abetted Garner. I want it distinctly understood, if I withdraw that instruction, you will not take
the position that Grace M. Smith hung him.
MR. SPENCER:
We take the position that Grace Smith knows what she did;
she actually. aided in doing it, or was standing by and aiding and ,
assisting him and ·encouraging him in it.
·
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MR. MESSICK:
In order to meet your objection-I wanted to know what
was ·your position was the reason I offered that instruction on
that matter. If I understand your position, I will withdraw it--that she, in conjunction with Garner, hung him and not by her·
self.
page 598-c ~ MR. SPENCER:
If Garner, or whoever it was, went in there. If no
one went in there, she could not have carried him down there and
hung him up. I do not think any one wou~d argue she could have
done it. She could not possibly have done it herself.
MR. MESSICK:
The only person it could have been was Garner.
MR. SPENCER:
I think she could be convicted if Garner was tried first and was;
and, if not Garner, some man went in there.
MR. MESSICK:
Is it not the duty of the Commonwealth to point it out? I
think that is the law of the case and the. facts of the case. If they
are not going to take the position that she did not do it alone, we
will withdraw this No. F, and submit a new one, in its place, also
marked No. F.
page 599 ~

COMMON\iVEAL TH OF VIRGINIA
vs. GRACE M. SMITH
INSTRUCTION L

The Court instructs the jury that under the indictment in this
case, if warranted by the evidence, they may find either one of
the following verdicts :
( 1) Guilty of murder in the first degree, which is the killing
of one human being by another, willfully, deliberately and premeditadedly, with malice. Murder in the first degree is punishable
by death or by confinement in the penitentiary for life or for any
term of not less· than 20 years.
(2) Guilty of murder in the second degree, which is the killing
of one human being by another, with malice, ·but without being
willful, deliberate and premeditated. Murder in the second degree is
punishable by confinement in the penitentiary for not less than 5
years .nor more than 20 years, or
.( 3} · That the accused is not guilty.
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Refused and 1-A given by the Court. Defense counsd objecting
to the giving of an instruction on murder in the second degree.
HWB.
page~599-a ~MR. ·MESSICK:
I make the same objection as· to No. 1 (submitted
and withdrawn); it does not apply; it is either murder in the first
degree or nothing.
THE COURT:
I ·do not think I could agree about that; I could not tell the jury
that.
MR. MESSICK:
If you give that, that goes all the way down to manslaughter.
THE COURT:
Murder in the second degree is all the Commonwealth can
show.

MR. MESSICK:
The two people killed him ; it had to be a joint murder ; that
he came rushing to the house; that the two of them killed him and
stuck him up in the basement and hung him. N 6 murder in the
second degree involved in this case.
THE COURT: '
It could not be murder in the second degree ? Yet, we start out
with all murder in the second degree.
.
MR. MESSICK:
But when we come to the in~tructions, you cannot instruc.t
against the evidence. These stereotyped forms of instructions have
no applications in cases where the killing is denied absolutely and
where the defense is suicide. They do not have any application
and only tend to confuse the jury and they have been
page 59.9-b ~ much criticised. and the and the Brown and Richardson
cases were all reversed because they gave stereotyped
·
instructions. ·
MR. MESSICK: . ,
Defendant, by counsel, excepts to the giving of Instruction No..
1; on the ground that there is no evidence of murder in this case, ·
and the evid~nce shows unquestionably that it was a case of suicide.
If the Court insists on submitting the case to the jury for.determination, we object to the Court instructing the jury on murder in the
second degree; there is absolutely no evidence to support a charge
of murder in the second degree.
page 600 ~ MR. SPENCER :
I wish this to go in the record : The attorneys.· for the Com-
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monwealth believe that the jury, within its discretion, would have
a right to interpret this evidence, we will say, that Frank C.
Smith was struck and knocked unconscious, and that Grace Smith
and Ralph H. Garner were thrown into a sudden panic, and believing that he was already dead, took him to the basement and tried
to make it look like a suicide; and that, under such circumstances,
they were incapable of willfully, deliberately, premeditatively and
with malice, killing him; and, therefore, could only be guilty of
murder in the second degree. However, if, as a matter of record,
the defendant wants to object to the instruction and thinks such
a position is unsound, I do not believe it would be error for the
court to instruct the jury in accordance with our theory, it being
our conception that the Court should instruct the jury correctly
irrespective of any position taken by counsel, according to the
law as· the Court sees it and the fafts as the jury might reasonably
interpret them. So far as I know, there is no case in Virginia, in
which the· Court failed to instruct on a lesser degree of .homicide,
because counsel for the defense objected.to an instruction on a lesser
d~gree of homicide, that was reversed, and I do not believe it would
be under· these circumstances. The only thing the Court has to
determine is whether or not the jury might properly
page 601 ~ reach that conclusion and whether if they might properly reach that conclusion the Court should so instruct
them. As far as the attorneys for the Commonwealth are concerned, if the Court be of the opinion that it is not his duty to
instruct the jury on a lesser degr,ee degree of homicide than murder
in the first degree, the attorneys for the Commonwealth do not complain.
MR MESSICK:
If the Court wants to he can simply submit the question of
murder in the first degree.
MR. SPENCER:
My conjecture is that it is the dtttY,·df_the Court to instruct the
jury in accordance with the law and the facts irresp~ctive of what
the attorneys on either side may think about it. If the position I
have taken is sound, then the Court could so instruct them irrespective of our objections.
MR. MESSICK:
.
There is no evidence to support a charge of anything except
murder in the first degree. There is no evidence of second degree
murder at all.
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THE COURT:
Under those conditions the only thing the Court can do is to
instruct them merely in accordance with what the pleadings previously stated-and, that is, it was murder in the first degree.
MR. SPENCER:
That is what they say.
MR. MESSICK:
You did not state it m the bill of particulars you
filed?
page 601-a~ MR. SPENCER:
The bill of particulars can assert anything.
MR. MESSICK:
You said that comprised your case.
MR. SPENCER:
I believe that it is the provi}1ce of the jury to determine the
state of mind of persons committing an offense and if the jury
believe they were in such a state of mind that they were incapable
of planning a murder that they might be guilty of murder in the
second degree. I wrote to my old Professor of Law at Washington
and Lee University, Clayton B. Williams, about the case and he'·
agreed with me.
MR. MESSICK:
I am asking the Court to refuse an instruction on murder in
the second degree; and if you thought you had any case, you
would be asking for murder in the first degree only.
THE COURT:
I am going to give an instruction on murder in the first degree.
MR. MESSICK:
We except to the action of the Court in giving Instruction
No. 1-A, on the ground that there is no proof of the criminal
agency in this case and the evidence clearly shows it is a case of
suicide.
page 602 ~
Refused. HWB.
INSTRUCTION 3
The Court instructs the jury that on a charge of murder, malice
is presumed from the fact of the killing. When the killing is
proved, and its unaccompanied with circumstances of palliation, the
burden of disproving malice is thrown upon the accused.
Objected to by defendant ,and refused by the Court.
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HWB
INSTRUCTION 4

The Court instructs the Jury that whenever the killing is willful,
deliberate and premiditated, the law infers malice from the fact
of the killing.
.
Refused, on objection from defendant.
page 604r

ATTEST, This 31st day of December, 1945, to
defendant's Certificate No. 3, the same having been
tendered to the undersigned on the 11th day of December, 1945.
after notice to Commonwealth's attorneys, as required by law.
(signed) H. W. BERTRAM
Judge of the Circuit Court of
Rockingham County, Virginia.
page 605 r

CERTIFICATE NO. 4

On Monday, October 22, 1945, after closing arguments by attorneys for the Commonwealth and for the defendant, at 2 :40 P. M.,
the jury retired to consider their verdict.
At 4:10 P. M., the jury returned to the court room and rendered
the following verdict :
We, the jury, find Grace M. Smith guilty as charged in the
indictment, and fix her punishment by confinement in the
penitentiary for twenty years.
D. F. DAVIS, Foreman.
The large crowd in the court room clapped and gave expression
to their pleasure when the verdict was rendered.
The court then dismissed the jury.
MR. MESSICK:
Defendant, by counsel, moves to set aside the verdict of the
jury on the grounds that it is contrary to the law and the evidence
and wholly without evidence to support it; that the evidence clearly
shows that Frank Smith committed suicide; that the physical facts
demonstrate that beyond any shadow of doubt.
Your Honor, we would like for you to suspend judgment on
the verdict of the jury until such time as we can have a transcript
of the evidence made and set forth our grounds of exceptions to
the verdict and argue the matter before you.
page.606r
Mr. Spencer opposed a postponement for reconsid-:
eration of the evidence and of the verdict by the Court,
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stating the Court was now able, with all the facts and the arguments fresh in his mind, to pass final judgment. The Court stated:
I hardly think it is necessary, if you can get the record to me within
the· proper time, I will consider it; I have the Garner case to set
for trial, and judgment will have to go. I will ask you to prepare
your exceptions to the verdict of the jury in writing and present
them to me before we adjourn this afternoon, in order. for the
Clerk to incorporate them in .his orders.
Mr. Messick again r~uested the Court to suspend judgment
until such time as he could review the entire record of the case,
and the Commonwealth opposed the request, and the Court refused
to grant it. Whereupon, Mr. Messick stated his grounds of objec..
tion, ·and the same were transcribed and presented to the Court, as
follows:
MR. MESSICK:
We move to set aside the verdict of the jury on the grounds
that it is contrary to the law and the evidence and wholly without
evidence to support it; that the evidence clearly shows that Frank
Smith committed suicide; that the physical facts demonstrate that
beyond any shadow of doubt.
· We also move the Court to set aside the verdict on the grounds
of prejudice on the part of the jury that exists in this community
where this young lady could not obtain a fair trial, as demonstrated
by the acts of the spectators and the clapping when a verdict bf
guilty was rendered, and their. hissing and laughing at the opening
statement of Mr. Weaver when he stated that Smith struck himself
in the head with the hammer and by demonstrations of the audience throughout the trial antagonistic toward the defendant.
We also move the Court to set aside the verdict of the jury upon
the further grounds of admission if improper evidence, certain
irrevelant and hearsay testimony highly prejudicial to the def endant.
Also upon the grounds that the Court denied us access to certain
exhibits that were seized and taken from the home of the defendant,
in order that we might properly prepare our case for trial.
Also upon the grounds of the misdirection of the Court in its
·
instruction~- to the jury and upon the ground that the
page 607 ~ attorney for the Commonwealth admitted to his honor
-on Saturday that the evidence of the Commonwealth
was wholly insufficient to support a conviction of the defendant,
as he stated to your. honor when you gave Instruction No. J, saying:
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"Judge, that will put us out of Court," because the proof adduced
by the Commonwealth was insufficient to meet the requirements of
the instruction which your ho.nor said was the law in the case, and
this admission is in the record.
Also on the further grounds that the r.ecord shows that this
defendant was not present in court at various times when motions
were made that vitally affected her rights. I will state when and
where they were. The defendant was not present at the time of the
application for the bill of particulars; the record shows that; that
she appeared by counsel ; that she was not present at the time of
the application to require the Commonwealth to turn over to us
the evidence that was taken from her home.
Also on the ground that this defendant is absolutely innocent
of the charge against her.
Also on the ground: of the refusal of the Court to permit us to
call the attention of the jury to the admission made by the Commonwealth Attorney that by the giving of Instruction No. J. your
honor you. put them out of Court.
THE COURT:
The motion is overruled.
MR. MESSICK:
Defendant, by counsel, excepts to the ruling of the Court to
set aside the verdict of the jury, upon the grounds already state.d.
page 610

r

ATTEST: This the 31st day of December, 1945, to
Defendant's Certificate No. 4, the same having been
tendered to the Undersigned on the 11th day of December, 1945,
after notice to Commonwealth's attorneys, as required by law.
(signed) H .. W. BERTRAM, Judge
Judge of the Circuit Court
of. Rockingham County.
page 611 r

CERTIFICATE NO. 5

In support of her contention that a fair trial could not be had
in Rockingham County, due to the prejudice existing in the community, as demonstrated by newspaper accounts and ·,gossip· on
the streets of Harrisonburg and communities in the County and
also in adjoining Counties, and, as demonstrated -during the course
of the trial by the behaviour of the large crowds in the court
room, the lobbies and the yard of the court house, defendant is
filing, as Certificate 5 of her bills of .exceptions, the record of the
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Circuit Court of Rockingham County, in which a change of venue
was sought and was refused by the said court, together with the
exhibits filed with that record, and the orders of the Court relating
to same.
· page 612~
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COMMONWEALTH OF VIRGINIA
vs.

GRACE M. SMITH and RALPH H. GARNER
On an Indictment for a Felony (murder)
INDICTMENT RETURNED BY THE GRAND JURY
April 2, 1945
COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, to-wit:
IN THE CIRCUIT COURT OF SAID COUNTY:
Th~ grand jurors of the Commonwealth of Virginia, in and
for the body of the County of Rockingham, and now attending
the Circuit Court of said County, at its February term, 1945;
upon their oaths do present that Grace M. Smith and Ralph H.
Garner, on or about the 20th day of February, 1945, in said
County, unlawfully and feloniously did kill and murder one Frank
C. Smith, against the peace and dignity of the Commonwealth of
Virginia.
This indictment is found upon the testimony of Wm. J. Kean,
Guy Rogers, Walter M. Nowell, E. E. Kiser, and Lavinia Lam,
witnesses sworn in Court and sent before the grand jury to give
evidence.
ENDORSEMENT ON BACK OF INDICTMENT
Felony: February Term, 1945. A True Bill:
(signed) J. W. BOLEN, Foreman.
page 615}

ORDER OF COURT ENTERED
APRIL 2, 1945

This day came the attorney for the commonwealth, and the
accused, Grace M. Smith and Ralph H. Garner, both came pursuant
to their recognizances; and being thereof arraigned, they each
pleaded not guilty to the indictment.
ORDER OF COURT ENTERED APRIL 26, 1945
This day came the attorney for the commonwealth, and the
defendants came by their counsel and filed their petitions on behalf
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of said defendants, with affidavits attached thereto, praying for
a change of venue on behalf of both of said defendants. And it
appearing that the attorney for the commonwealth desires to
file counteraffidavits, the case is continued until May 4, next, said
affidavits of the commonwealth's attorney to be presented on or
befote said 4th day of May, 1945.
ORDER OF COURT ENTERED MAY 4, 1945
This day came the attorney for the commonwealth and the defendants came by their respective counsel, and Ralph H. Garner
came in person; and the attorney for the commonwealth moved
the court to dismiss the petitions and overrule the respective
· motions of each and both of said defendants heretofore filed on
April 26. Thereupon, the attorney for the commonwealth filed
affidavits in support of said motion together with a memorandum
of authorities, and the defendants filed Exhibits A, B,
page 616 }- and C; and the Court heard atguments on said motions. And the defendants having asked leave to file a
memorandum of authorities in support of their motion, thereupon,
the case was continued until Wednesday, May 9, on or before
which time said memorandum of authorities shall be filed.
ORDER OF COURT ENTERED MAY 9, 1945
This day came the defendants, by counsel, and filed their, memorandum of authorities pursuant to leave given them so to do by
order entered herein on the 4th day of May, 1945, and also came
the attorney for the Commonwealth; and the Court, having examined and maturely considered the affidavits heretofore filed by
the defendants in support of their respective petitions and motions
for the awarding of a change of venue, together with the newspaper clippings exhibited, and having -likewise examined and ma~
turely considered.the counter affidavits filed by the Commonwealth
in opposition thereto, and such consideration of the evidence having
failed to satisfy the Court that a fair and impartial trial cannot
he had irt Rockingham County for the defendants, or either of
them, it is accordingly ORDERED that said petitions, and each
of them, be and the same are hereby dismissed, and that the saic\
motions, and each of them, be and they are .hereby overruled ; to
which action of the Court in dismissing said petitions and over-
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ruling said. motions the defendants, and each of them, by counsel,
except.
page 617}

ORDER OF COURT ENTERED MAY
21, 1945

On .motion of each of the defendants, by counsel, this case is
continued until the first day of the June Term next on the ground
that said defendants desire to. apply to the Supreme Court of
Appeals of Virginia for a writ of error.
page 618

r IN

'DHE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA:
.

. COMMONWEALTH OF VIRGINIA
vs.
GRACE SMITH and RALPH GARJNER

)
)
)

PETITION

To the Honorable H. W. Bertram, Judge of said Court:

Now comes your petitioner, Grace Smith, who respectfully alleges:
( 1) That she was indicted in the Circuit Court of Rockingham
County, Virginia, along with one, Ralph Garner, for the murder of
her husband, Frank Smith, on the 20th day of February; 1945, at
her home on Willow Street in Harrisonburg, Virginia;
(2) That your petitioner is innocent of the alleged crime and
th.at Frank C. Smith came to his death by his own hands;
( 3) That shortly after his death your petitioner was· taken into
custody by the police of the City of Harrisonburg· and was held
by them uritil the 22nd day of February, 1945 at which time a warrant for murder was sworn out against. her ;
( 4) That beginning on the 21st day of February, 1945, and
continuing daily thereafter for a number of days scurrilous and
morbid stories were written concerning the death of Frank Smith
in th newspapers which have a circulation in Rockingham County;
( 5) That the. people of Rockingham County have discussed
and are continuing to _discuss this case and rumors,
page 619 ~ gossip, untrue and slanderous remarks concerning the
death of her husband and also concerning her have been
made and told as true and due to this there has arisen in the minds
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of most of the people a hostile public feeling and prejudice against
your petitioner of such a character that will prevent your petitioner
from having a fair and impartial trial in Rockingham County;
( 6) That your petitioner is advised and believes and so alleges,
that petitions have been circulated among the citizens of Harrisonburg and Rlockingham County requesting financial aid for the prosecution of this case and that numerous contributions have been made
by the public ;
(7) That your petitioner is informed and believes that the case
has been discussed on street corners, in the homes, stores, filling
stations and other places where more than one person congregates,
and the atmosphere has been so charged with gossip, and the prejudice of the people is so great and of such a character that your
· petitioner stands, at present, convicted in the minds of the people of
this county and a trial here at this time would likely result· in a
miscarriage of justice;
( 8) That your petitioner has entered a plea of not guilty of the
charge for which she stands indicted; that she r.eaffirms that plea
in this petition and her only request is that she be allowed to stand
trial in a venus wherein the same may be fair and impartiaL
page 620 ~

WHEREFORE, your petitioner prays that this
Court may grant a change of venue as provided by law
so that she may have a fair and impartial trial.
GRA:CE SMITH
SUBSCRIBED and SWORN to before me this 19th day of
April, 1945.
RUBY E. BOWARD
Notary Public
(NOTAR'lAL SEAD)
Attested this 15th day of June 1945, to accused's Certificate of
Exception No. II, the same having been tendered to the undersigned on the 11 day of June, 1945, after notice to the Commonwealth Attorney as required by law.
(signed) H. Vv. BERTRAM
Judge of the Circuit Court of
Rockingham County, Virginia

.page 621 ~ TO THE HONORABLE H. W. BERTRAM, JUDGE
OF THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA:
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Your petitioner, R!alph H. Garner, respectfully alleges, as follows:
He was indicted in the Circuit Court of Rockingham County,
Virginia, along with one Grace Smith for the murder of one Frank
C. Smith on February 20, 1945, at his home on Willow Street, in
Harrisonburg, Virginia.
He, Ralph H. Garner, is absolutely innocent of the alleged crime;
had nothing whatsoever to do with the same, and lrnows absolutely
nothing about it except what he has read in the newspapers and
heard from general community gossip. He is informed and reliably
advised that the said Frank C. Smith committed suicide; however,
because of scurrilous and morbid, and one-sided stories given wide
publicity by newspapers circulating in this. section of Virginia, and
adjoining counties and cities, and because of statements made and
actions taken by public officials of Rockingham County and City
of Harrisonburg, a one-sided and sordid picture surrounding the
death of the said Frank C. Smith has created great excitement, and
a great deal of feeling has been inflamed among the people of this
section of Virginia generally; the great mass of the citizens it seems
have become convinced that the said· Frank C. Smith was murdered. Furthe~ore·, because of one-sided articles -published and onesided gossip spread, which your ,petitioner has not been
page 622 ~given an opportunity by the officals of this County and
City to refute, the public generally has apparently
jumped to the conclusion that he had something to do with the
death of the said Smith, although no facts have been disclosed that
would place him anywhere near the Smith home at the time of the
death of Smith. Rumors, gossip, untrue and slanderous remarks
have been made about him, so t~at he believes that he has already
been tried and convicted in the minds of the public on such rumors,
gossip, untrue, and slanderous remarks; or simply because he was
arrested the public has jumped to the conclusion that he is guilty
of murder.
Your petitioner was arrested without a warrant. and held in jail
until the following day before a warrant was issued. During this
entire period and for some time after the warrant was issued, he
was. not only denied the benefit of counsel, but he was denied communication with any person other than state officers. Finally he was
brought into Court, at which time he demanded a preliminary hearing at once before a disinterested magistrate in order to permit him
to vindicate himself and to show his innocence, but was denied such
a hearing; although at the request of the Commonwealth, a later
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date was agreed upon for such preliminary hearing. Subsequently,
at the request of the Commonwealth, the date set for the preliminary hearing was continued,. and a new date agreed upon. At all
times your petitioner has demanded his right to.a prelimirui.ry hearing and to be faced with his accusers. Your petitioner was fully
convinced, and is still convinced, that public clamor
page 623 ~ against him would have been appeased, or at least the
public would have been .willing to have deferrerd premature judgment against him had the public known of the lack of
· evidence upon which the Commonwealth was holding him for murder, and ha.d it further known what evidence he had to prove his
absolute innocence, and to show that he could not have possibly been
anywhere near the Smith home at the time of Smith's death. However, your petitioner has been denied a: hearing before a committing
magistrate, and even although a date was agreed upon, for such
hearing, his .case was presented to a grand jury and he was indicted, which further inflamed and prejudiced public opinion against him. He alleges that no evidence was presented or could have
been presented to the grand jury to place him at the place of Smith's
death. Any testimony placing him at the scene of St:nith's death presented to the grand jury must of necessity have been gossip, rumor,
hearsay, and untrue or clanderous statements. He is further advised
from public report as to who appeared bef dre the grand jury, that
the Cotmty Coroner, who, according to newspaper reports, had pronounced the death of Smith due to strangulation, was deliberately
not called as a witness before that body.
However, in spite of his innocence, because of rumors, gossip,
untrue, slanderous, and morbid stories circulated about him, and
because he has not been given an. opportunity to publicly vindicate
himself,. public opinion has been inflamed against him so that it wil1
be absolutely impossible for him to get a fair or impartial trial in
this section of the S\tate of Virginia.
page 624 ~
Your petitioner further alleges that it is the duty of
the· officers of the Commonwealth to see· that he is
fairly dealt with. It is as much the duty of public officials to acquit
the innocent as to convict the guilty. He should not be convicted on
prejudices, or merely to justify an unfounded arrest.
Your petitioner was not arrested until a number of days after
the death of Smith. In the meantime, due to repeated newspaper
articles and gossip, the public generally was demanding the arrest
of someone who would satisfy what appeared to be the theory of
the police, namely, that Smith was murdered in the upper part of
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his home and carried into the basement thereof and then hung. Your
petitioner has not been living in this section of Virginia very long,
is a large man, and apparently was the person picked to satisfy
public clamor for1 the arrest of someone.
Y.our petitioner is reliably informed that a large sum of money
has been collected from nwnerous persons to be spent on special
counsel, and in the prosecution of him, so that many persons in this
section have a mercenary interest in convicting him, even although
he is innocent of any offense.
The Smith case has been discussed on the street corners, in the
homes, stores, filling stations, and other places where. more than one
' person congregates, and the citizens of Rockingham County, Harrisonburg, and adjoining counties, are so inflamed, aroused and prejudiced against your petitioner that it will be utterly impage 625 t possible for him to get a fair ;and impartial. trial in
Rockingham County, or any adjacent county in the
i:orthern section o~ the Valley of Virginia, he having been already
tried by public sentiment and convicted on a sordid, slanderous, and
one-sided picture presented to them.
·
Wherefore, your petitioner prays that this Court may grant a
change of venue, as provided by law, so that he may have a fair,
just, and impartial trial at the hands of an unprejudiced jury in an
unprejudiced community.
RALPH H. GARNER
Petitioner.
COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, to-wit:

THIS DAY, Ralph H. Garner, the above named petitioner, personally appeared before me, Mae Shank, a Notary Public in and
for the County of Rockingham, in the Commonwealth of Virgina,
and made oath before me in my said County that the matters and
things alleged in the foregoing petition are true to the best of his
knowledge, information and belief. My commission expires on the
18th day of June, 1947.
Given under my hand this 23rd day of April, 1915.
MAE SHANK
Notary Public
Attested this 15 day of June, 1945, to accused's Certificate of
Exception No. III, the same having been tendered to the under-
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signed on the 11 day of June, 1945, after notice to the Commonwealth Attorney as provided by. law.
(signed) H. W. Bertram
Judge of the Circuit Court of
Rockingham County, Virginia
page 626

r COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:

I am a citizen of Rockingham County, Virginia, having resided
the·re 46 years; that I am well acquainted with the people living in
and around this section of Virginia and on frequent qccasions I
have heard numbers of them discussing the case of Commonwealth
v. Grace Smith and Ralph Garner; and it is my opinion, based on
these discussions and on wide and continuous publication from day
to day of newspaper articles, that the minds of the people of this
section of Virginia have become prejudiced and inflamed against
both Grace Smith and Ralph Garner, and that local prejudice is
of such a character as to prevent a fair and impartial trial in Rockingham County, or this section of Virginia; and that a trial in said
County is likely to result in a miscarriage of justice; and that even
if a jury could be procured from some other county, it would be so
influenced by local prejudice against the accused as to deny them
a fair and impartial trial.
N. H. Keezell'
SUBSCRJBED and SWORN to before me this 10 day of April,
1945.
F. H. Fishback
N-0tary Public
My commission expires June 29. 1945.
page 627

~

COMMONWEALTH OF VIRlGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 72 years ;
( The affidavit from this point on is in the same language as the
Keezell affidavit supra)

J.

R. Breneman
Member State Legislature
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SUBSCRIBED and SWORN to before me this 16 day of April,
1945.

F. H. Koontz
Notary Public
My commission expires January 1, 1946.
page 628 ~ COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, Terwit:
I am a citizen of Rockingham County, Virginia, having resided
there-- years; that I am well acquainted with the people living
in and around this section of Virginia, and on frequent occasions I
have heard numbers of them discussing the case of Commonwealth
v. Grace Smith and Ralph Garner; and it is my opinion, based on
these discussions and on wide and continuous publication from day
to <lay of newspaper articles, that the minds of the people of this
section of Virginia have become prejudiced and inflamed against
both Grace Smith and Ralph Garner, and that local prejudice is of
such a character as to prevent a fair and impartial trial in Rockingham County, or in this section of Virginia; and that a trial in said
County is likely to result in a miscarriage of justice.
K. K. Haddaway
SUBSCRIBED and SWORN to before me this 13th da.:y of
April, 1945.
Frances Steele
Notary Public
page 629 ~ COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKlINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 38 years ;
(The affidavit from this point on is in the same language as the
Haddaway affidavit supra)
GEO.G.GRATTAN,III

SUBSCRIBED and SWORN to before me this 17th day of
April, 1945.
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FRlANCES STEELE
Notary Public
page 630

~

COMMONW:EALTH OF VIRGINIA,
COUNTY OF ROCKlINGIHAM, To-wit:

I am a citizen of Rockingham County, Virginia, having resided
there 58 years ;
I

· ( The affidavit from this point on is in the same languc!,ge as the
Haddaway affidavit supra)
0. D. SHANK
SUBSCRIBED and SWORN to before me this 14th day of
April, 1945.

F.H.KOONTZ
N otar'y Public
My commission expires January 1, 1946.

page 631

~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCK)INGHAM, To-wit:
·'t'~~

I am a citizen of Rockingham County, Virginia, having resided
there
years ;
(The affidavit from this point on is in the same language as the
Haddaway affidavit supra)
W. E. FRIDDLE
SUBSCRIBED and SWORN to before me this 16th day of
April, 1945.

F.H.KOONTZ
Notary Public
My commission expires January 1., 1946.

page632 ~ COMMONWEALTH OF VIR!GINIA,
COUNTY OF ROCKIINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 61 years; ,
·
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(The affidavit from this point on is in the same language as the
Haddaway affidavit supra)
JOHN· G. YANCY
SUBSCRIBED and SWORN to before me this 16th day of April, 1945.
F.H.KOONTZ
Notary Public
My commission expi~es January l, 1946.
page633 ~ COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKIINGHAM, To-wit:
I am a citizen of Rockingham Co1.µ1ty, Virginia, havjng .resided
the-re 3 years ;
(The affidavit from this point on is in the same language as the
Haddaway affidavit supra)
DALE PETERS
SUBSCRIBED and SWORN to before me this 12th day of
April, 1945.
MAE SHANK
N o-tary Public
page 634 ~. COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCK]INGHAM, To-wit:

I am a citizen of Rockingham County, Virginia, having resided
there 75 years;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra)
M. E. KOONTZ
_ SUBSICRIBED. and SWOR!N to before me this 16th day of
. April, 1945.
F. H. KOONTZ
Notary Public
My commission expires January 1, 1946.
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COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKITNGHAM, To-wit:

I am a citizen of Rockingham County, Virginia, having resided
there 23 years;
(The affidavit from this point on is in the same language as the
Haddaway affidavit supra)
AUGUSTUS JULIAS
SUBSCRIBED and SWORN to before me this 17th day of
April, 1945.
MAESHANK
Notary Public
page 636 ~ COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCK!INGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 44 years;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra)
. ROY ZIRKLE
SUBSCRIBED and SWORN to before me this 16th day of
April, 1945.
F.H.KOONTZ
Notary Public
My commission expires January l, 1946.
page637~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKUNGHAM, To-wit:

I am a citizen of Rockingham County, Virginia, having resided
there 4 years ;
( The affidavit from this point on is in the same language as the
Haddaway affidavit supra)
F. BRUCE FORWARD
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SUBSCR!IBED and SWORN to before me this 19 day of
April, 1945.
ELIZABETH LEAP
Notary Public
My commmission expires March 1, 1947.
page 638

~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:

I am a citizen of Rockingham County, Virginia1 having resided
there 7 years;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra)
ROBERT R. LAMBERT
SUBSCRIBED and SWORN to before me this 19 day of April,
1945.
ELIZABETH LEAP
Notary Public
My commission expires March 1, 1947.
page 639

~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:

I am a citizen of Rockingham County, Virginia, having resided
there 35 years;
(The affidavit from this point on is in the same language as the
Haddaway affidavit supra)
J.M. COMER
SUBSCRIBED and SWORN to before me· this 11th day of
April, 1945.
FRANCES STEELE
Notary Public
page640

~

COMMONWEALTH OF.VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
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I am a citizen of Rockingham County, Virginia, having resided
there 29 years;
(The affidavit from this point on is in the same language as the
Haddaway affidavit supra)
ALVIN F. WEBSTER
SUBSCRIBED and SWORN to before me this 14th day of
April, 1945.
·
F.H.KOONTZ
Notary Public
My commission expires January 1, 1946.
page 641 ~ COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 41 years ;
· (The affidavit from this point on is in the same language as the
Haddaway affidavit supra.)
C. 0. CONROD.
Subscribed and sworn to before me this 14th day of April, 1945 .
. F. H. KOONTZ
Notary Public
My commission exp. 1/ 1/46.
page 642 ~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 28 years ;
·
(The affidavit from this point on is in the same language as the
Haddaway affidavit supra.)
J. I. JENKINS.
Subscribed and sworn to before me this 14th day of April, 1945.
F. H. KOON.TZ
Nota.ry Public
My commission exp. 1/1/46.
page 643 ~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCK1NGHAM, to-wit:
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I ani a citizen of Rockingham County, Virginia, having resided
there 8 years ;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
FRANK P. COON.
Subscribed and sworn to before 111e this 13th day of April, 1945.
MAE SHANK
Notary .Public
page644~ COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 15 years ;
.
( The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
ADRIAN L. SONN.
Subscribed and sworn to before me this 18 day_ of April, 1945.
MAUDE A. THOMAS
.Noti;lry Public
page 645 ~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there for life years;
· (The affidavit from this point on is in the· same language as the
·
Keezell affidavit supra.)
LEROY S. LOEWNER.
Subscribed and sworn to before me this - day of April, 1945.
MAUDE A. THOMAS
Notary Public

page 646 ~ COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 4 years;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
HARRY E. BOLTON.
Subscribed and sworn to before me this 20th day of April, 1945.

.

MAE SHANK.
Notary Public
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page647~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, to-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 29 years;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
G. H. WHITMER.
Subscribed and sworn to before me this 16th day of April, 1945.
F. H. KOONTZ
Notary Public
My commission expires 1/1/46.
page648~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 55 years;
(The affidavit from this point on is in the same language as thei
Keezell affidavit supra.)
FRANK WHITESEL.
Subscribed and sworn to before me this 16th day of April, 1945.
F. H. KOONTZ
Notary Public
My commission exp. 1/ 1/ 46.
page649~ COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, to-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 9 years ;
( The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
JOSEPH MINTZER.
Subscribed and sworn to before me this 16th day of April, 1945.
F. H. KOONTZ
Notary Public
My commission exp. 1/ 1/ 46.
page 650~ COMMONWEALTH OF VIRGINIA,
.
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 11 years ;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
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GEO. R. BRICKER.
Subscribed and sworn to before me this 16th day of April, 1945.
F .. H. KOONTZ
Notary Public
My commission exp. 1/ 1/ 46.
page651~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am .a citizen of Rockingham County, Vi1=ginia, having resided
there 45 years ;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
·
.
FORREST H. KEYTON.
Subscribed and sworn to before me this 16th day of April, 1945.
.
F. H. KOONTZ
Notary Public
My co~mission exp. 1/ 1/ 46.
page652~

COMMONWEALTH OF VIRGINIA,
COUNTY O FROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 57 years ;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
C. A. MAITLAND.
Subscribed and sworn to before me this 17th day of April, 194-S.
F. H. KOONTZ
Notary Public
My commission exp. 1/1/46.
page 653 ~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 11 years ;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
B. L. HISEY.
Subscribed and sworn to before me this 16th day of April, 1945.
.
F. H. KOONTZ
Notary Public
My commission exp. 1/1/46.
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page654~

COMMONWEALTH OF VIRGINIA, 1
COUNTY OF ROCKINGHAM, To-wit :
I am a citjzen of Rockingham County, Virginia, having resided
there 10 years ;
( The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
DOUGLAS PEARCE.
Subscribed and sworn to before nie this 16th day of April, 1945.
GENEVIEVE C. MEEKS
Notary Public
My commission expires May 11, 1948.
page655~ COMMONWEALTH OF VIRGJNIA,·
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
·there 1J years ;
· ( The affidavit from this point on is in the same language as. the
Keezell affidavit supra.)
R.P. SHIFFLETT.
Subscribed and sworn to before me this 16th day of April, 1945.
F. H. KOONTZ
Notary Public
My co!llmission exp. 1/ 1/ 46.
page 656~ COMMONWEALTH OF VIRGINIA,
'
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 40 years ;
(The affi<\a':it from this point on is in the same language as the
Keezell affitlavit supra.)
LYNN M. RHODES.
Subscribed and sworn to before me this 16th day of April, 1945.
F. H. KOONTZ
Notary Public
My commission exp. 1/1/46.
page657~ COMMONWEALTH OF VIRGINIA,
· COUNTY OF ROCKINGHAM, To-wit:
I a~ a citizen of Rockingham County, Virginia, having resided
there 40 years ;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
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L. O. CARRIER.
Subscribed and sworn to before me this 16th day of April, 1945.
F. H. KOONTZ
N otar:y Public
My commi.ssion exp.. 1/ 1/ 46.
pag.e.6S.8·}

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen· .of Rockingham County, Virginia, having resided
there 25 years;
(The affidavit from this point on is in the san;ie language as the
Haddaway affidavit supra.)
GEORGE BEAR.
Subscribed. .and swprn to before 111e thi~ 14th day of April, 1945.
F. H. KOONTZ
Notary :Public
.My commission .exp. 1/1/46.'
page.6S9}· -COMMONWEALTH OF VIRGINIA,
COUNJW OF ROCKINGHAM, To-wit:
I am a citizen .of °R(:)ckingham County, Virginia, having resided
there 22 years;
(The affidavit from this point on -i~ in the same language as ·the
Haddaway affidavit supra.)
L. F. HOLSINGER.
Subscribed :and ~wp_r:n t9 before me this 14th day of April, 1945 .

.F..H. KOONTZ
Notary Public
My commission exp. 1/1/46.
.pag.e 660}

COMMONWEALTH OF VIRGINIA,
COUNTY 0:F .ROCKINGHAM, To-wit:
I am a citizen ,o.f R-ockingham County, Virginia, having resided
· there 29 years ; ;
(The affidavit from this point on is in the same language as the
Haddaway affidavit supra.)
WELDON COLLIS HIGGINS.
Subsc.ribed ·and $W9r.n to before.me thi~ 14th day of .April, _1945.
F. H. KOONTZ
Nptary Public
My commission exp. 1/1/46.

496

Supreme Court of Appeals of Virginia

page 661 } COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 24 years ;
(The affidavit from this point on is in the same language as the
Haddaway affidavit supra.)
CHARLES W. BOWMAN.
Subscribed and sworn to before me this - day of April, 1945.
F. H. KOONTZ
Notary Public
My commission exp. 1/ 1/ 46.
page 662}

COMMONyYEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 11 years ;
.(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
H. M. PEARSON.
Subscribed and sworn to before me this 18th day of April, 1945.
F. H. KOONTZ
Notary Public
My commission exp. 1/ 1/ 46.
page 663} COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, to-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 51 years ;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
CLAUDE W. VANCE, SR.
Subscribed and sworn to before me this 17th day of April, 1945.
F. H. KOONTZ
Notary Public
My commission exp. 1/1/46.
page664} COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
(am a.citizen of Rockingham County, Virginia, having resided
there for life ;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
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LORRAINE NEY SONN.
Subscribed and sworn to before me this 18th day of April, 1945.
MAUDE A. THOMAS
Notary Public
page 665J

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virgini~ having resided
there life years ;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
EMANUEL LOEWNER.
Subscribed and sworn to before me this 19 day of April, 1945.
MAUDE A. THOMAS
N ot~ry Public
page 666 ~

COMMONvVEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there life years;
(The affidavit from this point on is is the same language as the
Keezell affidavit supra.)
PEGGY HAMMER REYNOLDS.
Subscribed and sworn to before me this 21st day of April, 1945.
MAE SHANK
Notary Public
page 667 ~ COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 37 years;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
FRED L. SHIFFLETT.
Subscribed and sworn to before me this 23rd day of April, 1945.
F. H. KOONTZ
Notary Public
My commission exp. 1/1/46.
page668~

COMMONvVEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 15 years ;
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( The affidavit from this point on is in the same language as the
Kieezell affidavit supra.)
FORREST L. FANEN.
Subscribed and sworn to before me this 23rd day of April, 1945.
F. H. KOONTZ
Notary Public
My commission exp. 1/ 1/ 46.
page 669 ~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Vir:ginia, having resided
ther,e 12 years ;
( The affidawt foam this point on is in the same language as the
Keezell afifidavit supra.)
LILLIAN I. McCOY.
Subscribed and sworn to before me this 23rd day of April, 1945.
F. H. KOONTZ
Notary Public
My commission ~p. 1/1/46.
OOMMONWEAL'I'H OF VIRGif'TIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of .Rockinghana County, Virginia, having resided
there 32 years·;
(The affidavit from this point ·on is in the same language as the
Keezell affidavit supra.) '
J. H. FADELEY.
Subscribed and swom 1:o before me this 23rd day of April, 1945.
F. H. KOONTZ
Notary Public
My .commission exp. 1/1/46.

.page·670}

COMMONWEALTH OF -VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen .of Rockingham County, Virginia, having resided
there life years;
(The affidavit from this point on iis in the :same language as the
Keezell affidavit supra.)
GEO. W. LAYMAN.
Subscribed and sworn to before me tbis 25th ·day of April, 1945.
MAE SHANK
Notary Public
page.671}
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paige,672r COMMONWEAL.TH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To?wit:
I am a citizen 0£ R<!>cki.ngham County, Virginia, having resided
there 50 years ;
(The affidavit from this point on. is in the same language as. the
Keezell affidavit supra..)
C.. C. KIRKPATRICK..
Subscribed and sworn to before me this 25th day of April, 1945.
MAE SHANK
Notary Public
page·673~ COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham Coumty, Virginia, having. resided
there 4 years;
(The affidavit from this point on. is in the same language as the
I~eezell affidavit supra.)
S. J. FREED.
Subscribed and sworn to before me this 25th day oJ April, 1945.
MAE SHANK
Notary Public
page.674r COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 31 years ;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
MRS. IDA LAYMAN.
Subscribed and sworn to before me this 25th day of A:pril, 1945.
MAE SHANK
Notary Public ·
page675r COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I a_m a citizen of Rockingham County, Virginia, having resided
there 43 years ;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
F. C. PHILLIPS.
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Subscribed and sworn to before me this 16th day of April, 1945.
PAULINE M. ANDRUS
Notary Public
page676~

COMMONWEALTH OF VIRGINIA;
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 56 years;
(The affidavit from this point on is in the same language as the
Keezell affidavit supra.)
S. F. NULL.
Subscribed and sworn to before me this - day of April, 1945.
FRANCES EARMAN BACHELER
Notary Public
page677~

COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:
I am a citizen of Rockingham County, Virginia, having resided
there 30 years ;
(Jhe affidavit from this point on is in the same language as the
Keezell affidavit supra.)
MAXINE D. GREEN.
Subscribed and sworn to before me this 18th day of April, 1945.
PAULINE M. ANDRUS
Notary Public
"!'.:,

page 678 ~ COMMONWEALTH OF VIRGINIA,
COUNTY OF ROCKIINGHAM, To-wit-:
I, Pauline M. Andrus, am a life-lo1,1g resident of Rockingham
County, Virginia; that I am secretary to D. Wampler Earman, an
attorney, and have been for about 25 years, during which time Mr.
Earman was Commonwealth's Attorney of this city for a period of
twenty years ; that I come in contact in his office almost daily with
people in all walks of life, from all sections of the county; that Mr.
Earman has a large law practice, and there are clients in his office
practically all of the time; that quite a few of these clients while
they are waiting to see Mr. Earman discuss among themselves, and
voluntarily with me the case of Commonwealth vs. Grace Smith
and Ralph Garner, and it is my opinion based on these discussions
·and on the wide and continuous publicity of the Smith case that the
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minds of the people of Rockingham County, have become prejudiced and inflamed against both Grace Smith and Ralph Gamer, and
that local prejudice is of such a character as to prevent a fair and
impartial trial in this county. It is my honest opinion based on these
discussions that the people of Rockingham County have made up
their minds that these defendants are guilty, and instead of being presumed to be innocent until they are< found guilty, they:
would have to prove themselves innocent, that Mrs.
page 679 ·~ Smith particularly has been tried and convicted by. the
public.
Pauline M. Andrus
Subscribed and sworn to before me this 25th day of April, 1945.
Frances Earman Bacheler
·
Notary Public.
Attested this 15th day of June, 1945, to accused's Certificate of
Exception No. IV., the same having been tendered to the tinder-:
signed oa the 11 day of June, 1945, after notice to the Commonwealth Attorney as required by law.
(signed) H. W. Bertram
Judge of the Circuit Court
of Rockingham County, Virginia
page 680

~

IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
.

COMMONWEALTH
V.

GRACE M. SMITH and
RALPH H. GARNER
Comes now the attorney for the Commonwealth and moves the
Court to dismiss the petitions and overrule the respective motions
of each and both of said defendants upon the ground that each and
both of said petitions and motions
1. Do not state a proper case upon which the Court should properly remove either or both of said trials to another jurisdiction.
2. Aie not supported by sufficient evidence and are each and both
unsupported by evidence sufficiently showint cause to change the
proper venue from Rockingham County to another county or corporation
3. Are not supported by affidavits stating facts from which the
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coort· can. draw its own cortclusi6ns, but only by affidavits stating
conclus1'orts of the affiants.
4. Are not supported by affidavits showing any genetal passi.Qn,
pt~jud:ke or excitement existing· now or at any time throughout

Rockingham County:

·
5. Ate urtsuppor.ted by a:ny evidertce of objectiooabl~
page 68-i ~ inAantmatory or scurrilous newspaper accounts of the alleged crime tending to arouse any prejudice or fixed
opinion aga:his~ the accused, 6f either of them,. in the minds 6f the
people of Rbckingham County.
6. Ate supported by affidavits based entirely upon mere rumor or
str'eef. talk which does not cbrrectly reflect the general sentiment or
opinion of the people of Rockingham County.
7. That the said petitions, and each of them, set forth only the
apprehension of the petitioners that they cannot secure a: fair trial
irti Rc:ickirtgham County, and a:te not supported by independent and
disinterested: fstimorty as to such facts as make it appear probable
at least that their fears are well founded. ·
And the Commonwealth further moves the Court to dismiss the
said petitions, and each of them, and to overrule the said motions;·
arid each of them, upon the further ground.that the great weight of
the credible evidence shows that there does not now exist and never
has existed in Rockingh~m County any public excitement. passion
or prejudice such as: would ptobably or likely prevent the said·
Glrace M. Smith and Ralph H. Garner, or either of them, from
having a fair and impartial trial in Rockingham County.
page 682 ~ IN THE CIRCUIT COURT OF ROCKfNGHAM
COUNTY, VIRGINIA
I, B. S. McKay, 52 yeats of age, residing at F..dotrt, in Linville
Di~ttkt, in Rockingham County, Virginia, where I have resided all
my life, and whose occupation is merchant ( I am also Chairman· <:>f
the Board of Supervisors of Rockingham County) depose and· say
that I have· no personal interest in the outcome of the trial of Grace
M. Smith and Ralph H. Gamet, charged with the murdet of Frank •
C. Smith; that I am well acquainted with the people living in Rbckingham and neighboring counties; that I have heard of the death of
the said Frank C. Smith, having read fiewspap~r accounts thereof
and h~ard people discussing ~he means whereby he c'ame to his death
and th~ ~}ubseqtumt arrest and ittdictment of Grace M. Smith 4nd
Ralph H. Gamer in coru,ection therewith; that I understand that
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bc>th C>f these parties were· promptly admitted to bail, have been free
ever since and have frequently gone about the streets of Harrisonburg without molestation, threats, public excitement or any demonstration of public prejudice; that neither at the time· of the occurrence, nor at any time subsequent thereto, have I heard of any public passion, prejudice or excitement giving rise or tending to give
rise to either an assemblage,. public demonstration, show or threat
of violence, or anything approaching thereto; that I have heard
opinions expressed both as to the guilt and innocence of the parties,
but do not believe these to be more than casual opinions ; that in
my opinion ther.e has been no more excitement or public interest in
this case than might be reasonably ·expected in any case of like
nature; that the newspaper accounts of the case, published in newspapers, having general circulation in Rockingham County, have been
unbiased and have not been inflammatory or of a nature reasonably
talculated to arouse either passion, prejudice, e..~citement or fixed
opinion in the minds of
peo.ple in general ; that there is no general or widespread local passion, prejudice or excitement at the present time, such as would probably or likely prevent a fair and impartial trial of this case in Rockingham County ; that a fair and
impartial jury. can be obtained to try said case in Rockingham
County; that there is no atmosphere of prejudice or passion now
existing· in Rockingham County such as would probably or likely
prevent a fair and iimpartial trial therein ; and that the overwhelm..
ing majority of the people of Rockingham County desire no more
than a fair and impartial trial for the accused and that
page 683 ~ justice should take its proper course.
Given under my hand this 1st day of May, 1945.

the

B. 5. McKay
Subscribed and sworn to before me, this 1st day of May, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 684 ~ IN THE CIRCUIT COURT· OF ROCKUNGHAM
COUNTY, VIRGINIA
I, J. Owen Beard, 62 years of age, residing at Edom, in Linville
District, in Rockingham County, Virginia, where I have resided
practically all my life, and whose occupation is dairy farmer (I am
a member of the Rc.1ckingham County School Board; also a former
member of the Virginia State Legislature),

504

Supreme. Court of Appeals of Virginia

(The affidavit from this point on is in the language as the McKay
affidavit, supra)
Given under my hand this 1st day of May, 1945.
J. Owen Beard
Subscribed and sworn to before me, this 1st day of May, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 685 } IN THE CIRCUI TCOURT OF ROCK1NGHAM
COUNTY, VIRGINIA
I, Don S. Ruddle, 46 years of age, residing at Singers Glen, in
Linville District, in Rpckingham County, Virginia, where I have
resided, whose occupation is farmer and orchardist ( and being a
former member of the Board of Supervisors of said County)
(The affidavit from this point on is in the language as the McKay
affidavit, supra)
Given under my hand this 1st day of May, 1945.
Don S. Ruddle
Subscribed and sworn to before me, this 1st day of May, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 686 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, D. C. Acker, 75 years of age, residing at Broadway, in Plains
District, in Rockingham County, Virginia, where I have resided all
my life, and whose ·occupation is farming (I am also President of
the First National Bank of Broadway and President of the Rockingham Co-Operative Farm Bureau, Inc.)
·
( The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my hand this 1st day of May, 1945.
D~ C. Acker
Subscribed atid sworn to before me, this 1st day of May, 1945.
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Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 687
.

r IN

THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA

I, J. -P~ Harpine, 52 years of age, residing at Broadway, in Plains
District, in Rockingham County, Virginia, where I have resided
practically all my life, and whose occupation is automobile dealer
( and being also the Mayor of said town of Broadway)
(The affidavit from this point on is in the language as the McKay
affidavit, supra)
Given under my hand this 1st day of May, 1945.
J. P. Harpine
Subscribed and sworn to before me, this 1st day of May, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 688

~

IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA

I, C. F. Holsinger, 54 years of age, residing at Broadway, in
Plains District, in Rockingham County, Virginia, where I have re·
sided all my life, and whose occupation is farming and live-stock
dealer ( and being a member of the Board of Supervisors of said
County)
(The affidavit from this point on is in the language as the McKay
affidavit, supra)
Given under my hand this 1st day of May, 1945.
C. F. Holsinger
Siubscribed and sworn to before me, this 1st day of May, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 689
.

~

IN THE CIRCUIT COURT. OF ROCKINGHAM
COUNTY, VIRGINIA
. . . ;.
. ..
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I, R. S. Bowers, 67 years of age, residing at Timberville, in
Plains District, in Rockingham County, Virginia, where I have resided for 45 years, and whose occupation is Manager of feed and
hardware store (I am also President of the Farmers and Merchants
Bank of Timberville and a former n,ember of the Board of Supervisors of Rockingham County),
(The affidavit from this point on is in the language as the McKay
affidavit, supra)
Given under my hand this 1st day of May, 1945.
R. S. Bowers
Subscribed and sworn to before me, this 1st day of May, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.

page 690 } IN THE CIRCUIT COUIRTI OF ROCKINGHAM
COUNTY, VIRGINIA
I, B. W. Hite, 56 years of age, residing at Timberville, Va.,. in
Rockingham County, Virginia, where I have resided 34 y<:ars as·
Cashier of Bank of Timberville, Va.
(The affidavit from this point is in the language as the M~Kay
affidavit, supra)
Given under my hand this 1st day of May, 1945.
B. W. Hite
Subscribed and sworn to before me, this 1st day of May, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 691 } IN THE CIRCUIT COURT. OF ROCKINGHAM
COUNTY, VIRGINIA
I, John Hughes, 33 years of age, residing at iTimbervill,e in
Plains District, in Rockingham County, Virginia, where I have resided for 9 years, and whose occupation is Manager of Timberville
Department Store,
(The affidavit from this point on is in the language as the McKay
·
affidavit, supra)
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Given under my hand this 1st day of May, 1945.
John ·Hughes
Subscribed and sworn to before me, this 1st day of May,, 1945.
· Ola M. Hoover
Notary iPuhtic
My commission expires April 16, 1946.
page 692 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, Thomas Mo@r:e~ ..58 years of age, residing at Tenth Legion, in
Plains District, in Rockingham County, Virginia, where I have resided all my life, and whose occupation is general farming.
(The affidavit from this point on is in the language as the McKay
affidavit, supra)
Crtven W1der my hand this 1st day of May, 1945.
Thomas Mo.ore
Subscribed and sworn to before me, :this 1st day of May, 194.5.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 693 ~ IN THE .CIRCUIT :COURT OF ROCKINGHAM
COUNTY., VIRGINIA
I, Edmer A. Jiordan, 47 years of age, residing at Bridgewater, in
Ashby District, in Rbckingham County, Virginia, where I have
resided all my life, and w.h9se occUJi)ation is farming, poultry hatching and raising, etc., and being also a member of the Board of
:Supervisors of Rockingham County,
(The affidavit from this point on isinthe.lap.guag.e of the 1}1cKay
affidavit, supra)
Giiven under my hand ,th.is· 1st :day of May., 1945.
.Edmer A. Jordan
Subscribed and ·sworn to before me, this 1st day of May, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946
page 694 ~ IN THE :CIRCl!TIT COURT OF ROCI{[NGHAM
COUNTY, VIRGINIA

1
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I, 0. D. Garber, 66 years of age, residing at· Bridgewater, in
Ashby District, in Rockingham County, Virginia, where I have
resided all my life
( The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my hand this 30th day of April, 1945.
0. D. Garber
Subscribed and sworn to befor_e me, this 30th day of April, 1945.
My commission expires April 16, 1946.
·
Ola M. Hoover
Notary .Public
page 695

~

IN' THE CIRCUIT COUR:T OF ROCKINGHAM
COUNTY, VIRGINIA

I, John A. Hollen, 64 years of age, residing at Bridgewater, in
Ashby District, in Rockingham County, Virginia, where I have
resided all my life, and whose occupation is farming and dairy
operator,
(The affidavit from this point on is in the language as the McKay
affidavit, supra)
Given under my hand this 30th day of April, 1945.
John A. Hollen ·
Subscribed and sworn to before me, this 30th day of April, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 696

~

IN THE CIRCUIT COURT OF ROCKlINGHAM
COUNTY, VIRGINIA

I, W. J. Kaylor, 82 years of age, residing at North River P. 0.,
Ashby District, in Rockingham County, Virginia, where I have
resided for 40 years, and where I am a farmer and merchant
·
(The affidavit from this point on is in the language as the McKiay
affidavit, supra)
Given under my hand this 30th day of April, 1945.
W. J. Kaylor
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Subscribed and sworn to before me, this 30th day of April, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 697 } IN THE CIRCUIT COURT OF ROCKTINGHAM
COUNTY, VIRGINIA
I, E. L. Burgess, 72 years of age, residing at Mt. Crawford, in
Ashby District, in Rockingham County, Virginia, where I have
resided all my life
(The affidavit from this point on is in the language as the McKay
affidavit, supra)
Given under my hand this 30th day of April, 1945.
E. L. Burgess
Subscribed and sworn to before me, this 30th day of .A'.pril, 1945.
Ola M. Hoover·
Notary Public
My commission expires April 16, 1946.
page 698 ~ IN THE CIRCUIT COURT OF ROCK.INGHAM
COUNTY, VIRGINIA
I, R. T. Lineweaver, 53 years of age, residing at Mt. Crawford,
in Ashby District, in Rockingham County, Virginia, where I have
resided all my life, and whose occupation is farming
(The affidavit from this point on is in the language as the McK:a.y affidavit, supra)
Given under my hand this 30th day of April, 1945.
·
R. T. Lineweaver
Subscribed and sworn to before me, this 30th day of April, 1945.
Ola M. Hoover
Notary Public
My commisison expires April 16, 1946.
page 699

~

IN THE CIRCUIT COURJT OF ROCKINGHAM
COUNTY, VIRGINIA

I, H. H. Keiter, 55 years of age, residing at Dayton, in Ashby
District, in Rockingham County, Virginia, where I have resided
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practically my entire life, and whose occupation is poultry inspector for the State of Virginia (and formerly Mayor of Dayton)
( The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my ·hand this 30th clay of .April, 1945.
·
H. H.. Kleiter
Subscribed and sworn to before me, this 30th day of April, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 700 } IN THE CIRCUIT COURT OF ROCK.INGHAM
COUNTY, VIRGINIA
I, G. S. Croushorn, 74 years of age, residing at Ottobine, in
Ashby District, in Rockingham County, Virginia, where I have resided all my life, and whose occupation is farming.
(The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my hand this 30th day of April, 1945.
G. S. Croushorn
Subscribed and sworn to before me, this 30th day of April, 1945.
Ola M. Ho0ver
Notary Public
My commission expires April 16, 1946.
page 701 ~ IN THE CIRCUIT COUIRIT OF ROCK[NGHAM
COUNTY, VIRGINIA

I, M. G. Newman, 46 years of age, residing at Ottobine, in Ashby District, in Rockingbam County, Virginia, where I have resided
all my life, and whose .0cc111pation is farming and poultry raiser,
( The affidavit from this point on is in the language as the McKay affidavit, supra)

'Given under my hand this 30th day of April, 1945.
M. iC. Newman
.
Subscribed and sworn to before me, this 30th day of April, 1945.
Ola M. Hoover
Notary .Public
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My commission ·expires April 16, 1946.
page 702 }. IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, H. G. Patterson, 74 years of age, residing at Spring Creek, in
Ashby District, in Rockingham County, Virginia, where I have
resided all my life, and whose occupation is farming and cattle-man
(The affidavit fro~ this point on is in the language as the McKay affidavit, supra)
Given under my hand this 30th day of April, 1945.
H. G. Patterson
Subscribed and sworn to before me, this 30th day of April, 1945
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 703 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, C. W. Cromer, 48 years of age, residing at Spring Creek, in
Ashby District, in Rockingham County, Virginia, where I have re,· ·
sided all my life, and where my occupation is that of farming.
(The affidavit from this point on is in the language as the Mc-·
Kay affidavit, supra)
Given under my hand thi~ 30th day of April, 1945.
C. W. Cromer
Subscribed and sworn to before me, this 30th day of April, 1945.
Ola M. Hoover
,
.
. Notary Public
My commission expires April 16, 1946.
page 704

~

IN THE CIRCUIT COURT OF ROCKIINGHAM
COUNTY, VIRGINIA

I, Jacob T. Showalter, 60 years of age, residing in Central bistrict, in Rbckingham County, Virginia, where I have resided all my
·
life, and whose occupation is farming_
( The affidavit from this point on is in the language as the McKay affidavit, supra)
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Given under my hand this 28th day of April, 1945.
· Jacob T. Showalter
Subscribed and sworn to before me, this 28th day of April, 1945.
·
Ola M. Hoover
Notary Pubiic
My conunission expires April 16, 1946.
page 705 ~ IN THE CIRCUIT COURT OF ROCKllNGHAM
COUNTY, VIRGINIA
I, Clymer C. Heatwole, 54 years of age, residing in Central District, in Rockingh~m Cotmty, Virginia, where I have resided all
my life, and whose occupation is farming,
(.The affidavit from this point on is in the language as the McKay
affidavit supra)
Given under my hand this 28th day of April, 1945.
Clymer C. Heatwole
Subscribed and sworn to before me, this 28th day of April, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 706

~

IN THE CIRCUIT COURT OF ROCKlNGHAM
COUNTY, VIRGINIA

I, J. Welty Holsinger, 39 years of age, residing at Harrisonburg,
in Rockingham County, Virginia, where I have resided for 19 years,
and in Riockingham County all my life, and whose occupation is
department manager for Rockingham Co-Operative Farm Bureau,
Inc.,
(The affidavit from this point on is in the language as the Mc·
Kay affidavit, supra)
Given under my hand this 3rd day of May, 1945.
J. Welty Holsinger
Subscribed and sworn to before me, this 3rd day of May, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
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page 707 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
I COUNTY, VIRGINIA
I, John J. Nicholas, 55 years of age, residing at Port Republic,
Stonewall District, in Rockingham County, Virginia, where I have
resided all my life, and whose occupation is farming,
(The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my hand this 28th day of April, 1945.
John J. Nicholas
Subscribed and sworn to before me, this 28th day of April, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 708

~

IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA

I, B. C. Wine, 59 years of age, residing at Harrisonburg, in
Rockingham County, Virginia, where I have resided for many
years and who~e occupation is manager of Rockingha~ Milling Co.,
Inc. and being also a member of the City Council of the City of
Harris·onburg,
(The affidavit from this point on is in the language as the McK1ay affidavit, supra)
Given under my hand this 3 day of May, 1945.
E. C. Wine
Subscribed and sworn to before me, this 3rd day of May, 1945.
·
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 709

~

IN THE CI~CUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA

I, C. V. Smith, 59 years of age, residing at Harrisonburg, in
Rockingham County, Virginia where I have resided for 16 years
and for almost 35 years in Rockingham County, and whose occupa
tion is manager of Rockingham Co-Operative Farm Bureau,
4
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( The affidavit from this point on is in the language as the Mc1
Kay affidavit, supra)
,

Given under my hand this 3rd day of May, 1945.
C. V. Smith
1
Subscribed and sworn to before ~·e, this 3rd day of May, 1945.
Ola M. Hoover
.
Notary Public
My commission expires April 16, 1946.
page 710

~

IN THE CIRCUIT COURT OF ROCK!INGIHAM
COUNTY, VIRGINIA

I, J. 0. Stickley, 75 years of age, residing at Harrisonburg, in
Rockingham County, Virginia, where I have resided for 40 years,
and in Rockingham CoW1ty p,ractically all my life and whose occupation is Merchant ( al~o President of The National Bank of
Harrisonburg),
(The affidavit from this point on is in the language as the Mc..
Kay affidavit, supra)
Givei1 under my. hand this 2nd day of May, 1945.
.
J. 0. Stickley
Subscribed and sworn to before me, this 2nd day of May, 1945.
Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page711

~

IN TIRE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA

I, Ralph S. Monger, 57 years of age, residing at Harrisonburg.
in Rockingham County, Virginia, where I have resided for 23
years, and having lived in Rockingham County all my life, where I
am a lumber and coal merchant
( The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my hand this 2nd day of May, 1945.
· Ralph· S. Monger
Subscribed and sworn to before me, this 2nd day of May, 1945.
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Ola M. Hoover
Notary Public
My commission expires April 16, 1946.
page 712

~

IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA

I, H. B. Ward, 39 years of age, residing at Harrisonburg, in
Rockingham County, Virginia, where I have resided for 10 years
(having lived practically my entire life, however in Rockingham
County), and whose occupation is office manager and executive of
Shenandoah Valley Live Stock Sales, Inc.,
(The affidavit from this point on is in the language as the Mc·
Kay affidavit, supra)
·
·
Given under my hand this 2nd day of May, 1945.
H.B. Ward
Subscribed and sworn to before me, this 2nd day of May, 1945.
Ola M. Hoover
.
Notary Public
My commission expires April 16, 1946.
·
page 713

~

IN THE CIRCUIT COURT OF ROCKITNGHAM
COUNTY, VIRGINIA

I, S. R. Fawley, 70 years of age,. residing at Harrisonburg, in
Rockingham County, Virginia, where I have resided nearly 2 years,
and I have resided in Rockingham County all my life.
1
( The affidavit from this point on is in the language as the Mc·
Kay affidavit, supra)
· Given under my hand this 3rd day of May, 1945.
S. R. Fawley·
Subscribed and sworn to before me, this 3rd day of May, 1945.
Ola M. Hoover
Notary Public
My commission expires April .16, 1946..
page 714

~

IN THE CIRCUIT COURT OF ROCJ{lINGHAM
COUNTY, VIRGINIA

I, Olin A. Webster, 41 years of age, residing at Harrisonburg,
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in Rockingham County, Virginia, where I have resided all my life,
whose occupation is superintendent for Lee Baking Company.
(The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my hand this 2nd day of May, 1945.
.
Olin A. Webster
Subscribed and sworn tq before me, this 2nd day of May, 1945.
Ola M. Hoover
·
Notary Public
My commission expires April 16, 1946.
page 715 }- IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, Paul V. Webster, 41 years of age, residing at Harrisonburg,
in Rockingham County, Virginia, where I have resided all my life
and whose occupation is baker at Friddle's Bakery.
(The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my hand this 2nd day of May, 1945.
Paul V. \i\Tebster
Subscribed and sworn to before me, this 2nd day of May, 1945.
Ola M. Hoover
a
· Notary Public
. My commission expires April 16, 1946.
page 716 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, Jacob S. · Swartz, 65 years of age, residipg at Hinton, in
Rockingham County, Virginia, where I have resided my entire life.
lam a farmer ·and President of the West Rockingham Mutual
Fire Ins. Co.,
·
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
· ·
Given under my hand this 28th day of April, 1945.
JACOB S. SWARTZ.
Subscribed and sworn to before me, this 28th day of April, 1945.
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SARA L.- FORD
Notary Public
My commission expires March 23, 1949.
page 717~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, J. \V. H. Burner, 59 years of age, residing at McGaheysville,
in Rockingham County, Virginia, where I have resided all my life.
I am a farmer and directory of the First National Bank.
( The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 28 day of April, 1945.
J. W. H. BURNER.
Subscribed and sworn to before me, this 28 day of April, 1945.
J. L. FLECH
Notary Public
My commission expires Mch. 16, 1949.
page 718~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA,
I,. W. A. Yancey, 53 years of age, residing at McGaheysville,
in Rockingham County, Virginia, where I have resided all my life.
Auditor of First National Bank, Harrisonburg, Va. Formerly
cashier of. Stonewall Bank, McGaheysville, Va.
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 28th day of April, 1945.
W. A. YANCEY.
Subscribed and sworn to before me, this 28 day of April, 1945.
SARA L. FORD
Notary Public
My commission expires March 23, 1949.
page 719 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, Chas. W. Wampler, 60 years of age, residing at Harriionburg,
in· Rockingham County, Virginia, where I have resided 60.years___;,
Farmer, Poultry man & Banker·
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(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given.under my hand this 28 day of April, 1945.
CHAS. W. WAMPLER.
Subscribed and sworn to before me, this 28 day of April, 1945.
NANCY METTS
Notary Public
My commission expires 11/6/46.
page 720r IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, H. L. Phillippy, 61 years of age, residing at Harrisonburg,
Va., in Rockingham County, Virgipia, where l have resided for
past' 11 years. ( Owner of Auto dealership and repair shop)
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my.hand this 30 day of April, 1945.
.
H. L. PHILLIPPY.
Subscribed and sworn to before me, this 30 day of April, 1945.
R. E. AREY
Notary Public
My commission expires 10/25/48. ·
page 721 r IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, H. E. Sandy, 42 years of age, residing at 776 E. Market St.,
in Rockingham County, Virginia, where I have resided 16 years,
Service Station Operator.
(The affidavit·from this pojnt on is in the language as the McKay
affidavit, supra.)
Given under my hand this 30th day of April, 1945.
H. E. SANDY.
Subscribed and sworn to before me this 30 day of April, 1945.
R. E. AREY
Notary Public
My cqmmission expires 10/25/48.
page 722} IN THE- CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
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I, I. R. Whitmer, 73 years of age, r~siding at 770 Collicello. St.,
in Rockingham County, Virginia, where I have resided for 40 years.
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 30 day of April, 1945.
·
I. R. Whitmer
Subscribed and ~worn to before me, this 30th day of ,April, 1945.
R. E. AREY
Notary Public
My commission expires 10/25/48.
page 723 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, Herbert B. Whitmer, Sr., 44 years of age, residing at Harrisonburg, in Rockingham County, Virginia, where I have resided five
years and ten years in the County~
(The affidavit from. this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 30 day of April, 1945.
H. B. WHITMER, SR.
Subscribed and sworn to before me, this 30th. day of April, 1945.
R. E. AREY
N o_tary Public
My commission expires 10/25/48.
page 724 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
·
I, C. C. Steele, 33 years of age, residing at Harrisonburg, in
Rockingham County, Virginia, where I have resided 33 years·,
( Steele Appliance Co.)
.
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 30 day of April, 1945.
C. C. STEELE.
Subscribed and sworn to. before me, this 30 day of April, 1945.
R. E. AREY
Notary ·Public
My commission expires 10/25/48.
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page 725 t IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, Samuel E. Tutwiler, 36 years of age, residing at Penn Laird,
Va. & Keezletown, Va., in Rockingham County, Virginia, where J
have resided life, Plant Protection Guard.
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 28th day of April, 1945.
SAMUEL E. TUTWILER.
Subscribed arid sworn to before me, this 28th day of April, 1945.
R. E. AREY
Notary Public
My commission expires 10/25/48.
page726~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, Laurence Rinkle, 36 years of age, residing at Timberville, Va.,
in Rockingham County, Virginia, where I have resided 36. Farming. ·
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
·
Given under my hand this 28 day of April, 1945.
LAURENCE RINKLK
Subscribed and sworn to before me, this 28th day of April, 1945.
. . .
R. E. AREY
. Notary Public
My commission expires Oct. 25, 1948.
page 727~ IN .THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, John B. Wampler, 42 years of age, residing at Harrisonburg~
Va., in Rockingham County, Virginia, where I have resided 22.
Bookkeeper ·and feed merchant.
.
( The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my.hand this 28 day of April, 1945.
- . . . JOHN .B:. ·WAMPLER.
Subscribed and sworn to before· me, this 28 day of April, 1945.
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NANCY METTS
.
Notary Public
My commission expires 11/6/46.
page 728~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
., I, Kermit Roadcap, 39 years of age, residing at Fulks Run, Va.,
in Rockinghatn County, Virginia, where I have resided for 39 years
Cr ruck Fleet owner.)
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 28 day of April, 1945.
KERMIT ROADCAP.
Subscribed and sworn to before me, this 28th day of April, 1945.
R. E. AREY
Notary Public
My commission expires 10/28/45.
page729~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, Robert P. Martin, 69 years of age, residing at Linville, Va.,
Rockingham County, Virginia, where I have resided 5 years, 45
years in County·of Rockingham·
·
·
(The affidavit from this poin·t on is in the language as the McKay
affidavit, supra.)
Given under niy" hand this 30th day of April, 1945.
ROBERT P. MARTIN.
Subscribed and. sworn to before- me, this 30 day of April, 1945.
.
R. E. AREY
.
· Notary Public
My commission· expires 10/25/48.
page 730~ IN THE CIRCUIT COURT DF ROCKINGHAM
COUNTY,
VIRGINIA
.
.
I, Ray W. Ronalds, 43 years of age, residing at Linville, Va.,
in Rockingham Cou~ty, Virginie!, where I have _resided 33 years_
(The· affidavit from this point on is in.the language as the McKay
·
·
· · · · :. · :·. ·· · -:. ·..
affidavit, ·supra.) · ··
·.~::·. ·: .. ·: . ;_ ·_ : .. ;-_
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Given under my hand this 30 day of April, 1945 .
. RAY. W. RENALDS.
Subscribed and sworn to before me, this 30 day of April, 1945.
R. E. AREY
Notary Public
l\::(Y commission expires 10/25/48.
page 731 ~ IN THE ·cIRCUIT COURT OF ROCKiNGHAfyI
COUNTY, VIRGINIA
I, J. S. Garber, 63 years of age, residing at 52 Willow, in Rockingham County, Virginia, where I have resided 6 years, Merchant.
(The affidavit from this potnt on is in the language as the McKay
affidavit, supra.)
Given under my hand this 28th day of April, 1945.
J. S. GARBER.
Subscribed and sworn to before me, this 28th day of April, 1945.
R. E. AREY
,
Notary Public
My commission expires Oct. 25, 1948.
page 732} IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA

I, Marshall L. Miles, 43 years of age, residing at Harrisonburg,
Va., in Rockingham County, Virginia, where I have resided 13
years. Merchant.
( The affidavit from this ppint on is in the language as the-McKay
affidavit, supra.)
Given under my hand this 28 day of April, 1945.
MARSHALL L. MILES.
Subscribed and swOl"n to before me, this 28th day of. April, 1945.
R. E. AREY
Notary Public
My commission expires 10/28/45.
page 733 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, J. T. Lokr, 38 years of age, residing at 20 N. Willow St., in
Rockingham County;Virginia, where I have resided 19 yrs., Sbo~
Repair owner
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(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
·
Given under my hand this 28 day of April, 1945.
.
J. T. LOKR
Subscribed and sworn to before me, this 28th day of April, 1945.
R. E. AREY
Notary Public
,My commission expires Oct. 25, 1948.
page 734~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, Fred C. Wampler, 71 years of age, residing at Dayton, Va.,
in Rockingham County, Virginia, where I have resided seventy·one
years. (Merchant & Farmer.)
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 30 day of April,.1945.
FRED C. W .AMPLER
Subscribed and sworn to before me, this 30 day of April, 1945.
R. E. AREY
.
Notary Public
My commission expires Oct. 25, 48.
page 735 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGIN~A
I, Jos. S. Workman, 63 years of. age, residing at Elkton, in
Rockingham County, Virginia, where I have resided since birth.
Retired· Mail Carrier and Mayor of Elkton.
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 1st day of May, 1945.
JOS. S. WORKMAN.
Subscribed and sworn to before me, this 1 day of May, 1945.
JOS. C. BLACK
.
Notary Public
My commission expires March 19, 1949.
page 736~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
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I, H. F. Frey, 49 years of age, residing at Elkton, Va., in Rockingham County, Virginia, where I have resided 37 years. Treasurer
of the Town of Elkton, Sunday School Superintendent of U. B.
Church.
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 1st day of May, 1945.
H.F. FREY.
Subscribed and sworn to before me, this 1 day of May, 1945.
JQS. C. .BLACK
. Notary Public·
My commission expires March 19, 1949.
page 737~ IN T~E CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, J. C. Bear, 51 years of age, residing at Elkton, Va., in Rockingham County, Virginia, where I have resided Life Time.
Drug's·
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 1 day of May; 1945.
J. C. BEAR.
Subscribed and sworn to before me, this 1st day of May, 1945.
JOS. C. BLACK
Notary Public
My commission expires March 19, 1949.
page 738~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, I. L. Flory, 72 years of age, residing at Elkton, in Rockingham County, Virginia, where I have resided at Elkton for 41 years,
and have resided in this County practically all of my life
(The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 1st day of May, 1945 ..
I. L. FLORY.
Subscribed and sworn to before me, this 1 day of May, 1945.
.
JOS. C. BLAC~
Notary Public
My commission expires March 19, 1949.
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page 739 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
.
COUNTY, VIRGINIA
I, J. L. Flory, Jr., 38 years of age, residing at Elkton, in Rock..
ingham County, Virginia, where I have resided all my life. Mfgr.
of Soft Drinks.
( The affidavit from this point on is in the language as the McKay
affidavit, supra.)
Given under my hand this 1 day of May, 1945.
I. L. FLORY, JR.
Subscribed and sworn to before me, this 1 day of May, 1945.
JOS. C. BLACK
Notary Public
My commission expires March 19, 1949.
page 740

~

IN TlHE CIRCUIT COURT OF ROCKiINGHAM
COUNTY, VIRGINIA

I, Lurty C. Taylor, 30 years of age, residing at Elkton, in Rockingham County, Virginia, where I have lesided 5 years. Manager
Elkton Theatre, Secretary Treasurer Scruggs & Company
(The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my hand this 1st day of May, 1945.
Lurty C. Taylor
Subscribed and sworn to before me, this 1st day of May, 1945.
Jos. C. Black
Notary Public
My commission expires March 19, 1949.
page 741

~

IN THE CIRCUIT COURT OF ROCIGNGHAM
COUNTY, VIRGINIA

I, Elmore W. Leap, 39 years of age, residing at Elkton, in Rockingham County, Virginia, where I have resided life time. Meat
Market.
( The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my hand this 1st day of May, 1945.
Elmore W. Leap
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Subscribed and sworn .to before me, this 1st day of May, 1945.
Jos. C. Black
·
. Notary Public
My commission expires March 19, 1949.
page 742

~

IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA

I, J. B. Eye, 37 years of age;" residing at Elktqn, in Rockingham
County, Virginia, where I have resided 11 years, Owner of Valley
Hdwe. Store
( The affidavit from this point on is in the language as the McKay affidavit, supra)

Given under my hand this 1st day of May, 1945.
J.B. Eye
Subscribed and sworn to before me, this 1st day of May, 1945.
Jos. C. Black
Notary ·Public
My commission expires March 19, 1949.
page 743 ~. IN THE CIRCUIT COURT OF ROCKJINGHAM
COUNTY, VIRGINIA
I, Edward F. Garber, 41 years of age, residing at Elkton, Va.,
in Rockingham County, Virginia, where I have resided Elkton-15
years-Born and reared in County, Mick or Mack Groceries
(The affidavit from this point on is in the language as the McKay affidavit, supra)
Give~ under my hand this 1st day of May, 1945.
Edward F. Garber
· Subscribed and sworn to before me, this 1st day of May, 1945.
Jos. N. Black
Notary Public
My commission expires March 19, 1949.
page 744 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA!
I, L. B. G. Powell, 49 years of age, residing at Elkton, in Rock-
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ingham County, Virginia, where I have resided Forty Six years,
Clerk R & W. Ry. Co.
.
(The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my hand this 30th day of April, 1945.
·
L. B. G. Powell
Subscribed and sworn to before me, this 30th day of April, 1945.
Jos. C. Black
Notary Public
My commission expires March 19, 1949.
page745 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, G. C. Yager, 58 years of age, residing at Elkton, Va., in Rockingham County, Virginia, where I have resided Life time, Clerk
N. & W. R. R. Co.
( The affidavit from this point on is in the language as the Mc- ·
Kay affidavit, supra)
Given under my hand this 30th day of April, 1945.
G. C. Yager
Subscribed and sworn to before me, this 30th day of April, 1945.
Jos. C. Black
Notary Public
My commission expires March ·19, 1949.
page 746

~

IN: THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRG1NIA

I, W. E. Kite, 50 years of age, residing at Elkton, in Rockingham County, Virginia, where I have resided Life time, Druggist
( The affidavit from this point on is in the language as the McKay affidavit, supra)
·
Given under my hand this 30th day of April, 1945 ..
W.E.Kite
Subscribed and sworn to before me, this 30th day of April, 1945.
Jos. C. Black
Notary Public
My commission expires March 19, 1949.

528

Supreme Court of Appeals of Virginia

page 747 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, W. Oyde Koontz, 52 years of age, residing at Near Elkton,
in Rockingham County, Virginia, where I have resided all my life
52 years, Farmer and have served as Supervisor 2 terms 8 years but
not connected with County in any office at present
( The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my hand this May 1st day of, 1945.
W. Clyde Kontz
Subscribed and sworn to before me, this 1st day of May, 1945.
Jos. C. Black
Notary Public
My commission expires March 19, 1949.
.

page 748 } IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA
I, C. W. McGuire, 69 years of age, residing at Elkton, in Rockingham County, Virginia, where I have resided 42 years, Merchant
also Supervisor Rockingham County
(The affidavit from this point on is in the language as the McKay affidavit, supra)
Given under my hand this 1st da"y of May, 1945.
C. W. McGuire
Subscribed and sworn to before me, this 1st day of May, 1945.
Jos. C. .Black
Notary Public
My commission expires March 19, 1949.
page 749 ~ IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY VIRGINIA
I, John H. Holcomb Jr., 30 years of age, residing at Elkton, in
Rockingham County, Virginia, where I have resided 3 0 years,
Chemical Engineer
(The affidavit from this point on is in the language as the McKay affidavit, supra)
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Given under· my hand this 1st day of May, 1945.
John H. Holcomb, Jr.
Subscribed and sworn to before me, this 1st day of May, 1945.
Jos. C. Black
Notary Public
My commission e){pires March 19, 1949.
page 750

~

All of the affidavits filed in support of the C!)mmonwealth's motion to dismiss the petitions and overrule
the mof1ons of both defendants being identical, the following list
of the names and addresses of the affiants are herewith listed
for the convenience of the Court:
Linville District
B.. S. Mcl~y-Edom
Linville District
J. Owen Beard-Edoni
Don S. Ruddle-:-Singers Glen
Linville District
D. C. Acker-Broadway
Plains District
Plains District
J. P. Harpine-Broadway
Plains District
C. F. Holsinger-Broadway
R. S. Bowers-Timberville
P1ains District
B. W. Hite-Timberville
Plains District
John Hughes-Timberville·
Plains District
Thomas Moore-Tenth Legion
Plains District
Ashby District
Elmer A. Jordan-Bridgewater
0. D. Garber-Bridgewater
Ashby District
Ashby District
John A. Hollen-Bridgewater
W. J. Kaylor-North River
Ashby District
E. L. Burgess-Mt. Crawford
Ashby District
R F. Lineweaver-Mt. Crawford
Ashby District
H. H. Keiter-Dayton
Ashby District
Ashby District
G. S. Croushorn-Ottobine
Ashby District
M. G. N ewman-Ottobine
Ashby District
H. G. Patterson-Spring Creek
Ashby District
C. W. Cromer-Spring Creek
Jacob T. Showalter-Dale Enterprise Central District
Central District
page 751 ~ Clymer C. Heatwole-Mt. Clinton
Central District
J. Welty Holsinger-Harrisonburg
Stonewall District
John J. Nicholas-Port Republic
E. C. Wine-City of Harrisonburg
C. V. Smith-City of Harrisonburg
J. C. Stickley-City of Harrisonburg
Ralph S. Monger-City of Harrisonburg
H. B. \Vard-City of Harrisonburg
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S. R. Fawley-City of Harrisonburg
Olin A. Webster-City of Harrisonburg
Paul V. Webster-City of Harrisonburg
Central District
Jacob S. Swartz-Hinton ·
Stonewall District
John H. Bumer-McGaheysville
Stonewall District
W. A. Y ancey-McGaheysville
Charles W. Wampler-Harrisonburg
Ashby District
H. L. Phillippy-City of Harrisonburg
H. E. Sandy-City of Harrisonburg
I. R. Whitmer~City of Harrisonburg
H.B. Whitmer, Sr.-City of Harrisonburg
C. L. Steele-City of Harrisonburg
Central District
Samuel E.. Tutwiler-Kkezletown
Lawrence Rinker-Timberville
Plains District
Ashby District
John B. Wampler-Harriso.nburg
Kermit Roadcap---Fulks Run
Plains District
R. P. Martin-Linville
Linville District
· Linville District
Ray W. Renalds-Linville
J. S. Garber-City of Harrisonburg
page 752 ~- Marshall T. Miles-City of Harrisonburg
J. T. Loker-City of Harrisonburg
Fred C. Wampler-Dayton
Ashby District
Jos. S. Workman-Elkton
Stonewall District
H. T. Frey-Elkton
Stonewall District
Stonewall District
J.C. Bear-Elkton
I. L. Flory-Elkton
Stonewall District
I. L. Flory, Jr .-Elkton
Stonewall District
Lurty C. Taylor-Elkton
Stonewall District
E. W. Leap---Elkton
Stonewall District
Stonewall District
J. B. Eye-Elkton
Edward F. Garber-·Elkton
Stonewall District
L. V. G. Powell-Elkton
Stonewall District
Sitonewall_ District
G. C. Yager-Elkton
W. E. Kite-Elktoi1
Stonewall District
Stonewall District
W. Clyde Koontz-Elkton
C. W. McGuire-Elkton
Stonewall District
John H. Holcomb, Jr.-Elkton
Stonewall District
page 753 ~

IN THE CIRCUIT COURT OF ROCKINGHAM,
VIRGINIA
COMMONWEALTH
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VS.
MEMORANDUM OF AUTHORITIES ON
MOTION FOR CHANGE
GRACE M. SMITH AND
RALPH H. GARNER
OF VENUE
Prior to 1819, there was a serious conflict of authorities as to
whether a court in Virginia might grant a inotion for a change of
venue in a felony case. Some decisions held that in cases of misdemeanor the venue could be changed for good cause. Other cases,
however, held that the superior court had no power to change the
venue in any case of misdemeanor, treason or felony. See Commonwealth vs. Rolls, 2 Va. Cs. 68; Commonwealth vs. Weldy, 2
Va. Cs. 69; Commonwealth vs. Carter, 2 Va. Cs. 131. By an act
of assembly passed in 1819 the superior courts of law were authorized, for •certain causes, to change the venue from the county in
which the suit was pending in cases of treason or felony.
The authority of the court is now governed by Section 4914 of
the Code of Virginia, as amended ·( Code of 1887, Section 4036-amended 1902-3-4, page 882; 1904, pages 18 and 307).
This statute antedated a statute ( 4901-Code of 1887, Section
4024) which gave to the courts authority to bring a jury from
another county or city whenever a jury free of exception could not
be conveniently found in the county of corporation in which the
trial should be.
page 754}
It is obvious that prior to the enactment of the last
mentioned section a change of venue could and would
be more of a necessity, in some instances, than after its enactment,
since if there was a great deal of excitement and prejudice against
the accused and a fair and impartial jury could not be impanelled,
being without power to obtain a jury elsewhere, then the court
would of necessity either exhaust the possi}?ilities of obtaining an
impartial jury in its own jurisdicton or grant a change of venue.
Conversely wth the additional authority to send outside the jurisdiction for a jury in the event that a fair a:nd impartial jury could
not be obtained conveniently, the court not being thus limited would
be called upon to exercise a considerably greater discretion in the
matter and would normally first require a showing that a fair and ,
impartial jury could not be conveniently obtained within its jurisdiction and if convinced that such was the case, would first avail
itself of the authority contained in Section 4901 of the Code and
bring in a jury from another jurisdiction.
From this it was contended and it has been recognized that there
are in- fact two types of cases to. be consiqe~ed:

532

Supreme Court of Appeals of Virginia

(a) Cases where the prejudice in the community is so great
against the accused that a fair and impartial jury can not be obtained, and
(b) cases where '"the passion,. excitement and prejudice in the
community is so great that even though a fafr and impartial jury,
either from the jurisdiction or from beyond the jurispage 755 ~ tion, be obtained, yet the very atmosphere of prejudice,
passion and excitement ~existing in the community would
make it likely that the jury, although fair and impartial at the outset, would be influenced thereby.
The distinction between a motion for change of venue based on
the difficulty of obtaining a fair and impartial jury and such motion
_based upon the ground that a fair and impartial trial can not be
had in the county because of local prejudice and excitement is most
clearly drawn in Uzzle vs. Commonwealth, 107 Va. 919, at page
927, wherein Judge Buchanan, quoting from Judge Daniel's opinion in Wormley' s case, 10 Gratt. 672-674, states as follows :
"The reason why the practice is different in a case where th~
application for a change of venue is based upon the ground that a
fair and impartial jury cannot be obtained in the county, and where
·it is based upon the ground that a fair and impartial trial cannot be
had in the county because of local prejudice and excitement therein
against the accused, is clearly and strongly stated by Judge Daniel,
in delivering the opinion of the court in Wormley's Case, 10 Gratt.
658, 672-674, which was tried soon after the statute was passed
authorizing the circuit courts to summon juries from counties other
than that in which the accused was being tried, under certain circumstances. After referring to the fact that formerly, when a jury
free from exception could not be obtained in the county
page 756 ~ where the accused was to be tried, a change of venue
was necessary, because as the law then stood, the court
had no authority to send beyond the limits of the county for a jury,
no matter what might be the difficulty in obtaining a jury therein
free from exception, the learned judge says: "In this state of the
law, it is difficult to suppose a case in which this court could safely
, undertake to pronounce erroneous a judgment of a circuit ~ourt refusing an application for a change of venue, based simply on the
ground of difficulty in obtaining jurors for the trial in the county.
Cases however, may be supposed of such strong and extensive and
influential prejudice and excitement against the accused, as to en-.
danger. the fairness· and ·impartiality of a trial conducted in the
county, even though the court should ·en~ounter. i:io serio~s difficuJjr
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or inconvenience in obtaining a jury. In such·cases, in order to obtain a full, free, dispassionate, just and impartial hearing of the
cause, it might be just as important to change the theatre of the
trial, as to have a jury filling all the requirements of the law as to
qualification and freedom from exception. In view of such a possible state of things, and of the possible existence of other causes
not necessarily connected with the jury, and in order to preclude
the inference that, by enlarging the power of the court
page 757 ~ as to the sources from which the jury might be taken,
it intended to curtail the court of any power or discretion which it previously had of changing the venue for causes other
than the difficulty of obtaining a jury in the county, the legislature
have, in the 22nd section of the chapter cited above, (Ch. 208, Code
of 1849), "declared that the circuit courts may, on the motion either
of the accused or of the attorney for the commonwealth, or without
such motion, for good cause, order the venue for the trial of a criminal case in such court to be changed to_ some other circuit court."
We take it that the motion in these cases on behalf of each or
both defendants is that the excitement, passion and prejudice existing in Rockingham County and this section of the Valley of Virginia is so great that even if a fair and impartial jury were obtained, the prejudice would be communicated to the jury and be
_likely to .result in a miscarriage of justice. The position taken by
the Commonwealth is that no such condition exists in Rockingham
County and that the showing made by the accused, and each of
them, falls far short of the rules applicable; and that in. no case
decided in Virgiqia has a change of venue been granted upon such
showing as the accused, and each and both of them, have made.
The affidavits filed by the Commonwealth presenting the informaand belief ot"
fair cross section of the responsible
page 758 ~ citizens of Rockingham County show that the instant
cases have created no more than a widespread interest
in the cases such as might be expected in any other case of like
nature; that the pa,rties have been free on .bail for more than two
months and have gone freely and unmolested about the streets of
Harrisonburg without any threats, public excitement or any demon-·
stration of publtc prejudice; that neither at the time of the occurrence nor at any time subsequent thereto was there any public
passion, prejudice or excitement giving rise or tending to give rise
to any assemblage, public demonstration or show or threat of violence or anything approaching thereto; that opinions have been
expressed, some of which are adverse to the defendants and some
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favorable, and that these opinions appear to be no more than casual
opinions; that there has been no more excitement or public interest
in these cases than might be reasonably expected in any case of like
nature; that newspaper accounts of the case published in newspapers having a general circulation in Rockingham County have
been unbiased and not inflammatory or of a nature reasonably calculated to arouse either passion, .prejudice, excitement or fixed
opinion in the minds of the people in general; that there is no
·general or widespread local passion, prejudice or excitement at the
present time such as would probably or likely prevent a fair and
impartial trial of this case in Rockingham County; that there is
no atmosphere of prejudice or passion. now existing in Rockingham
County such as would probably or likely prevent a fair and impartial trial therein; and that the overwhelming majority
page 759 ~ of the people of Rockingham County desire no more
than a fair and impartial trial for the accused and that
justice should take its proper course.
REVIEW OF VIRGINIA DECISIONS
page 760~
It is believed that the following are the leading cases
in Virginia on the authority and duty of the court tO' grant a motion
for a change of venue. It is proposed first briefly to review the
facts and the holding of the court of appeals and from these cases
to point out the rules governing and the yardstick by which the
evidence supporting such a motion should be measured.
(1) WORMLEY VS. COMMONWEALTH-10 Gratt. 658.
Wormley was tried in the Circuit Court of Chesterfield County,
fout:1d guilty of murder in the first degree and sentenced to be hung.
After he was arraigned and pleaded not guilty, he made a motion
for a change ·of venue and in support filed his own affidavit and
introduced a number of witnesses to pro~e its statements. In his
affidavit he expressed the belief of the existence of such a general
prejudice against him and his cause that he could not obtain a fair
and impartial trial in the county; .that even if a jury should be ·
brought from another county, they would be so influenced by the
public feeling as to preclude the possibilities of his having a fair
trial ; that threats had been made by some of the people that even
an acquittal would not protect him and that he would be murdered
by a mob; that many influential citizens had raised a subschiption
and employed counsel to aid in the prosecution ; and that he believed that at the period of his examination and commitment the
state of feeling against him and his cause was such that
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if one or two leading men present had made the suggestion, he would have been put to death by the violence
of the people then assembled. The court heard evidence ore tenus
which tended to show that there had been an assemblage of persons antagonistic, that one ·witness had heard the parties say that
if the accused was acquitted he would be mobbed and some six or
eight persons present seemed to nod assent; and that there had been
money raised for the prosecution of the case. On the other hand,
there was no proof of any threats against the prisoner and the evidence tended to show that the excitement which had first prevailed
had greatly abated and had been confined mainly, if not entirely,
to the neighborhood of the residence of the deceased and of the
place where the homicide was committed. It was also testified for
the Commonwealth that if any mob violence had been attempted,
it would have been successfully met and opposed by the people assembled and the testimony was clear that the court would probably
meet with no serious difficulty in obtaining a fair and impartial
jury from the remote parts of the county free f.rom all exception.
HELD : In this state of things the court below did not err in
refusing to change venue. "No decision had been made by our
appellate courts in criminal cases, prescribing the rules and principles by which the judges of the circuits are to be governed in
disposing of motions for a change of venue. In order, however, to
prevent the hindrance and embarrassment to the course of j~stice,
that would be likely to arise from too readily grantpage 762 ~ ing such motions,. it may be safely affirmed, that the
mere affidavit of the prisoner or his fears of belief that
he cannot obtain a fair trial in the county is not sufficient to sustain the motion ; but that he should be required to show by independent and disinterested testimony, such facts ~s made it appear
probable at least that his fears and beliefs are well founded. On
the other hand, when such facts are stated and shown by the prisoner, and not successfully opposed or explained on the part of the
commonwealth, no arguments of inconvenience or delay should be
permitted to stand in the way of the great end to be attained, a fair
and impartial trial.
It is obvious also that a state of facts, which, under the former
laws regulating the sources from which the jury were to be drawn,
might have been conclusive in favor of a motion for a change of
venue, might, under the existing statutes, wholly fail to show any
difficulty in the way of obtaining .,a fair trial in the county. For
whilst by the law as it form~rly stood, the court had no power to
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send beyond the limits of the county for a jury, no matter what
might be the difficulty of obtaining therein a jury free from exception; it is now provided by the 10th section of chapter 208 of
the Code, that if qualified jurors not exempt from serving cannot
be conveniently found in the ~ounty in which the trial is to be,
the court may cause so many as may be necessary, of such jurors,
to be summoned from ·any other county or corporation by the
sheriff or sergeant or by its own officer. In this state
page 763 ~ of the law it is difficult to suppose a case in which this
court could safely undertake to pronounce erroneous
a judgment of a Circuit court refusing an applicati9n for change of
venue based simply on the ground. of difficulty in obtaining jurors
for the trial in the county. Cases, however, may be supposed of
such strong and extensive and influential i13Judice and excite~en1
against the accused, as to endanger the fairness and impartiality of
a trial conducted in the county, even though the court should encounter no serious difficulty or inconvenience in obtaining a jury.
In such cases, in order to obtain a full, free, dIBpassionate, just and
impartial hearing of the cause, it might be just as important to
change the theatre of the trial, as to have a jury filling all. the requirements of the law as to qualification and freedom from exception. In view of such a possible state of things, and of the possible
existence of other causes not necessarily connected with the jury,
and in order to preclude the inference, that, by enlarging the power
of the court as to the sources from which the jury might be taken,
it intended to curtail the court of any power or discretion which
it previously had of changing the ven(te for causes other than the
difficulty of obtaining a jury in the county, the legislature have,
in the 22d section of the chapter cited above, declared that the Circuit courts may, on the motion either of the accused or of the attorney for the commonwealth, or without such motion, for good cause,
order the venue for the trial of a criminal case in such court to be
changed to some other Circuit court."
page 764~
(2) MUSCOE VS. COMMONWEALTH-87
Va. 460. William Muscoe was indicted for murder,
found guilty and sentenced to be hanged. When arraigned he first
filed a motion for a change of venire, which was overruled, and
he thereupon filed another motion for a change of venue, supported·
by his affidavit setting forth that there were various rumors and
newspaper reports of his case which had circulated throughout the
city and- county to such an extent that ,nearly every citizen had ex~
pressed:·.~ 4~ci.d~d opinion .or fully made .up his. min9- as. to his ~It
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or innocence and in nearly every case to his prejudice. He then
pointed out tµat the Mayor of Cha,rlottesville had published in a
newspaper in that city an article calling upon the people to desist
from any attempt to break the law by lynching the accused and assuring the public that the accused would be hung in thirty days.,
after sentence was passed upon him. The Commonwealth introduced several witnesses who testified that the feeling then existing
had abated since the first trial and that they were satisfied that the
accused could obtain a fair and impartial trial in the City of Charlottesville. The motion was overruled.
HELD: Not erroneous.
(3) BOWLES VS. COMMONWEOALTH-103 Va. 816.
Bowles, a negro brakeman on the C. & 0. Railroad, shot and killed
John Ruff, a white fireman on the same road. The occurrence was
at Clifton Forge and trial was in the Circuit Court of Allegheny
County at Covington. The affidavits and· evidence
page 765 ~ show that newspapers in the county had published
severe and damaging articles against him ; that the deceased was a white man and had been in employment at the C. &.O.
Railroad for a considerable time, where he was a member of a railway organization; that the accused had recently come there from
Pennsylvania; that there was so much public feeling in Allegheny
County that when he was captured in West Virginia he was immediately taken to the Ci~y of Lynchburg and kept in jail because
it was deemed unsafe to carry him to or even through the County
of Allegheny ; that at the time of his trial it was deemed unsafe to
bring him to that county except under military protection but that
the Trial Judge had refused to try the case in the presence of the
military, whereupon there was a public meeting of citizens of the
county to give assurance to the officers of the county that they could
convey the prisoner from Lynchburg to Covington for trial without
his being attacked on the road; that predictions were then being
made and threats uttered that if the jury should find the accused ·
guilty of an offense less than murder in the first degree, the prisoner would be lynched before he could be carried from the courthouse to the jail. The prisoner's affidavit was supported by testimony of several witnesses. The evidence was introduced by the
Commonwealth showing that this feeling existed largely in Clifton
Forge and when the jury was summoned only sixty persons were
required to secure a panel free from exception. The motion was
overr.uled.
·
HELD: Not orror. ·
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(4) UZZLE VS. COMMONWEALTH-107
Va. 919. James Uzzle on an indictment for malicious
wounding, by his petition and the evidence showed that following
the shooting there was a riot in the town of Onancock in Accomac
County in which the accused's printing office was burned; that the
accused fled and remained in hiding several days to protect himself
from violence if pot from death, such was the public indignation
which had been aroused against him and others of his race; that the
Governor, at the request of the authorities of Accomac .County,
paid a personal visit to the county and ordered the military to
preserve peace and prevent further rioting that notwithstancling
the presence of the military the accused, when he finally surrendered, was taken to the City of Norfolk under military guard to be
kept in custody there; that the military was kept in Onancock from
the 10th day of August, 1907 to the 1st day of September, 1907
for the purpose of preserving the peace; that when the military was
withdrawn the Governor directed the Adjutant General to remain
in Onancock to preserve the peace there and the Judge of the Circuit
Court entered an order directing the formation of an armed posse
of twenty citizens to protect the accused and that the accused was
brought back from the City of Norfolk to Accomac County by this
armed body of citizens and was brought into court closely guarded
by the posse. The Commonwealth introduced evidence tending to
deny that the military was called at the request of local officers but
there was no denial of the fact that there had been such feeling
as to require the military to be called out and the su~..
page 767 ~ sequent formation of the posse comitatus. The motion
was overruled.
·
HELD: Error. That good cause was shown by the accused
for a change of venue and the trial court erred in not so ordering.
(The court, however, even under these circumstances did not pass
upon the contention that under the statute the accused was entitled
· to a change of venue as a matter of right since the military had
been called out.)
(5) JONES VS. COMMONWEALTH-111 Va. 862. Jones
was indicted with two others in Buckingham County for murder.
The feeling in the county was very high because of the nature of
the cri~e. Wright and Jones were twice tried before the Hon.
B. T. Gordon, Judge of that circuit, and twice found guilty of murder in the first degree and on each of these occasions Judge Gordon
set aside the verdict as contrary to the law and the evidence.. Subsequently, Hon. George J. Hundley became the presiding judge of
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this circuit and upon a third trial before Judge Hundley, there was ·
a motion for a change of venue and in support thereof it was
shown that there had been what the court calls partial mob violence;
that the comments appearing in the local newspaper were couched
in a language so intemperate as to. be calculated to further inflame
public sentiment. A sample of these newspaper utterances is as
follows : "We trust that the people of Buckingham will demand
· the punishment of red-handed firebrands and bloo4y criminals and
refuse· to let money, spent in hiring trixters, unlock all our jail
doors .and tum loose all our dangerous men." The
page 768 ~ motion was overruled.
HELD : Error. The cqurt said, "In the state of
feeling which evidently existed throughout the community against
the accused, the situation would not be relieved by importing a jury
from another county for it is reasonable to assume that they would
have yielded, to some extent at least, to the influence of local preju..
· dice. Cases sometimes arise (and the cases in judgment are of that
class) when in order to obtain a dispassionate and impartial hearing, it is as essential to change the theatre of trial as to have a jury
fill in the requirements of law. The Legislature, realizing the pos..
sibility of such a situation, has invested the courts with power to
change the venue, either upon the motion of the accused or of the
attorney for the commonwealth, or without such motion for good
cause."
(6) LOONEY VS. COMMONWEALTH-HS Va. 921.
Looney was found guilty of murder in the first degree in the Circuit
Court of Craig County and sentenced to death. On his trial he
moved for a change of venue, his petition being supported by affi.
davits alleging that the homicide took place in the town of Newcastle; that there was great prejudice and ill will against him
"both on account of the homicide and of numerous other difficulties
in which he was involved" ; that the deceased had a large relationship in the community and many wealthy friends who were taking
part against him and by whom the entire bar had been employed
to aid in the prosecution; that there had been threats to lynch
him in event of his acquittal and that the feeling and
page 769 ~ public prejudice was so great that he could not secure
a fair and impartial trial in the county. Commonwealth
filed affidavits in opposition to the motion. The court overruled
the motion.
HELD : Not error. The established rule is that the Supreme
Court of Appeals would not reverse the judgment of the trial court
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unless it plainly appears that such discretion has been improperly
exercised!
(7) THOMPSON VS. COMMONWEALTH-131 Va. 847.
The accused, a negro man, shot five times into a group of white·
boys at Fincastle in Botetourt County upon no more provocation
·than that one of the boys had thrown a squib into a tree above his
head. He wounded four of the boys, one of whom died of his
wounds. There was great excitement and Thompson was arrested
and in order to avoid an armed mob which first shots, a posse attempted to take him to Roanoke for safe keeping; they were intercepted about eight miles out of Fincastle and forced to return to
Fincastle and they were met at Fincastle by a crowd of people who
carried guns and pistols, one of whom shot at the prisoner and in
the confusion the prisoner escaped. When he was recaptured he
was taken to Roanoke for safe keeping and there held in jail from
February 15th until March 2nd, when he was brought back for
trial; and that his fathe~, although able to pay a lawyer to defend
him, had found none of the local bar who would accept the employment. The Commonwealth introduced counter affidavits tending
to show that the feeling had died down and that no attempt was
made to mob him when he was brought back for trial
page 770 ~ and that the general feeling was one of relief that he
had nqt been harmed by the mob. The motion for
change of venue was overruled.
HELD : Not error. A motion for a change of venue on the
ground of prejudice against the accused depends on conditions existing at the time of the trial and the trial court, acting on motion
for change of venue under Section 4914, must of necessity be allowed a wide discretion and it is the established rule that the
Supreme Court will not reverse the trial court unless it plainly appears that such discretion has been improperly exercised.
(8) RUDD VS. COMMON\iVEALTH-132 Va. 783. There
was a crusade against. liquor traffic and gaming in the City of Portsmouth in 1921 by a group of citizens called the Council of Christian
Citizens, made up of pastors and laymen of the Protestant churches
of the City who employed detectives to investigate conditions. This
association raised a fund to defray the expense of such investigation by soliciting and obtaining voluntary private subscriptions from
a number of citizens of the city. The accused was arrested and
charged with a liquor violation growing out of the inv.estigation
and was convicted upon the testimony of two of the detectives.
There was a motion for change of venue based upon a street rumor
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heard frequently on the streets of Portsmouth to the effect that
any and all persons charged ·with crime as a result of the investi..
gation could not get. a fair trial by a jury from Portsmouth. It
appeared that even by the testimony of the accused
page 771 ~ this street talk or rumor did not correctly reflect public opinion in the city. The testimony for the Com.monwealth was to the effect that at the time of the motion for
change of venue there was in the City· of Portsmouth a very de.,
cided public interest in law enforcement, including the prohibition
law, and a determination on the part of many of the good citizens
that the laws should be enforced against those guilty of violating
them; but that this did not go to the extent of a desire on the part
of anyone that there should be any conviction not warranted by
the evidence in this particular case. The motion was refused.
HELD: Not error.
(9) EVANS VS. COMMONWEALTH-161 Va. 992. McKinley Evans shot and killed Henry Yates, a Deputy Sheriff in the
town of Honaker in Russell County, was convicted of first degree
murder and sentenced to life in prison. It seems that Yates was a
very popular officer and there was a great deal of public excite·
ment. He moveci for a change of venue setting up in his petition,
and substantiated by affidavits, that·so great was the excitement in
mob form at the time of the homicide that the officer permitted,
him to have a gun; that a large number of men followed the Sheriff
and the accused to his father's home; that the mob cursed and
abused the aged father of the petitioner and brandished weapons
in a violent and threatening manner; that the two local newspapers
published damaging accounts, among other things saypage 772 ~ ing, "The shooting climaxes a stormy career for Evans
in which the use of firearms has figured several times,"
and, "At the time of the shooting McKinley Evans was at liberty
on bond pending hearing on two other indictments in which he is
alleged to have been involved during recent weeks." And another
account called it "uncalledfor· murder" ; and that he was taken to
Bristol for safe keeping because of the threatened mob violence.
There was countervailing affidavits for the Commonwealth more
or less admitting the excitement and mob violence but tending to
show that the feeling had died down and the people were now
willing to let the law take its course. The motion was overruled.
HELD: Not error. "All the Virginia cases with one voice
held that this is a matter within the sound judicial discretion of
the Trial Judge. In regard to the newspaper accounts, the court
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said : 'A man makes his own history and cannot complain if the
facts are published; bishop or pirate, all must face them, for so is
justly "judged the world and the people with the truth." We see.
nothing seriously.objectionable in the account of this homicide published in the "Lebanon News." It does state that the accused was
hurried off to prevent mob violence and that he now contends was
the exact truth. He did kill a· man in 1921. ... Indeed no statement there made is seriously denied."
(10) WOOD VS. COMMONWEALTH 146 Va. 296. Wood
was convicted of an attempt to rape and sentenced to be electrocuted by the Circuit Court of Albemarle County. There
page 773 ~ was a motion for a change of venue based presumably
on the fact that the Judge of the Court entered an order removing the prisoner to Henrico County Jail, reciting that the
Sheriff of the county had reasonable grounds to believe· that an
attempt would be made by certain persons to take John Wood from
the custody of the Sheriff "with intent to take the life of or do
bodily injury to the said Wood" and that the jail of the said county
was not in a condition sufficiently safe to properly protect the prisoner. The motion was overruled.
HELD: Not error. The burden is upon him to show that the
facts and circumstances are such that a fair trial cannot be had.
"The trial courts are vested with large discretion when passing
on a motion for change of venue or for a jury. from another
county."
(11) EDITH MAXWELL VS. COMMONWEALTH-169
Va, 886. Edith Maxwell was convicted of murder in the first degree in the killing of her father, Trig Maxwell, and on appeal it
was held by a divided court that the Commonwealth's evidence was
not sufficient to sustain a verdict of murder in the first degree but
that it was sufficient to sustain a verdict of murder in the second
degree. On the second trial, she moved for a change of venue on
the ground that feeling was so great against 'her in Wise County
that she could not obtain a fair and impartial trial. This
motion was supported by sixty-nine identical affidavits setting forth substantially in the same language used in the affidavits
in the instant case, that based on the discussions ( with
page 774~ the peoples of the county) and on the scurrilous and
slanderous language and statements published by the
magazines about the habits and customs of the people of Wise
County, that the minds. of the people of that section had become
prejudiced and inflamed against Edith Maxwell to such an extent
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that it would be impossible for her to have a fair and impartial
trial at their hands. There were counter affidavits and the court
ordered oral testimony to be taken. Thereupon the accused introduced as witnesses six of the same parties who signed affidavit~
and the Commonwealth introduced witnesses who testified in opposition to the motion. The testimony of witnesses for the Commonwealth and the accused indicated that the case was widely
discussed in the State and that the opinion of the citizens of Wise
· County seemed to be about equally divided. There was no evidence
indicating that the opinions expressed were anything more than
casual opinions which laymen usually form from newspapers and
other second hand reports of an important or unusual case. The
motion was overruled.
HELD : Not error. The burden was on the accused to show
by affirmative evidence that a fair trial could. not be had in Wise
County. A motion for change of venue is addressed to the sound
discretion of the trial judge and his action in overruling such
motion will not be reversed unless the record affirmatively shows
that there has been an abuse of that discretion.
page 77SJ

GOVERNING PRINCIPLES

( 1 ) "The reasons for having crimes tried in the locality
wherein they have been committed are both weighty and obvious
and a criminal case, therefore, ought not to be sent elsewhere
for trial unless it is made to appear to the court in which the
case is pending tpat a trial in the vicinage is likely to result in a
miscarriage of justice---that is, the community has been so warped
by passion or prejudice that there is danger of the jury being
influenced by the poinions 1and prejudice of the public and not
entirely and exclusively by the evidence in reaching a verdict.'' '
Muscoe vs. Comm., 87 Va. page 462. ·
(2) The motion is addressed to the sound judicial discretio~
of the court and on review, will not be disturbed unless it plainly
appears that this discretion has been abused. W 9rmley vs. Comm.,
10 Gratt. ; Looney vs. Comm., 115 Va. ; Thompson vs. Comm.,
131 Va.; Maxwell vs. Comm., 169 Va.
( 3) The burden of proof is upon the prisoner to show, to the
satisfaction of the court, good ~ause to have the trial of the case
removed to a county other than· that in which the crime was
committed. Wood vs. Comm., 146 Va. page 303; Maxwell vs.
Comm., 169 Va. page 890.
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( 4) The court must be satisfied of the ailegation from facts
sworn to, and not from the conclusions to which the defendant or his witnesses depose. W or.mley vs. Comm., 10
Gratt. 673.
page 776 ~
( 5) The defendant must establish the facts al..
leged in his petition by independent and disinterested
testimony. Wormley vs. Comm., 10 Gratt; Muscoe vs. Comm.,
87 Va.; Thompson vs. Comm., 131 Va.
(6) The affidavits of testimony must be of such nature and
force as to satisfy the court that a failure to grant a change. of
venue would likely or probably result in the -defendant not having
a fair trial. Rudd vs. Comm., 132 Va. ; Thompson vs. Comm.,
131 Va.
.
(7) The passion; prejudice and excitement must be general
throughout the county and not merely in the neighborhood where
the deceased lived or where the homicide occurred. Bowles vs.
Comm., 103 Va.
(8) The passion, prejudice and excitement must exist at the
time of the trial and even where there was such passion and ex..
citement as to manifest itself in mob violence at and subsequent
to the homicide, where it was shown that sixty days had· elapsed
between the homicide and the trial and that prejudice and passion
had subsided and at the time of the trial the people generally
wanted to see justice take its proper course, the motion was held
to have been properly denied. Bowles vs. Comm., 133 Va.;
Thompson vs. Comm., 131 Va.; Evans vs. Comm., 161 Va.
(9) Newspaper accounts are not objectionable which state
facts even though the facts stated are damaging. In Evans
vs. Commonwealth, 161 Va. at page 1001, the court said in ·
respect of newspaper comments infinitely more inflam~
page 777 ~ matory than anything appearing in the instant case:
· "A man makes his own history and cannot complain
if the facts are published; bishop or pirate, all must face
them, for so is "judged the world and the people with the
truth." We see nothing seriously objectionable in the account of
this homicide." And again at page 1002: "Of course it is pos..
sible to go beyond fair bounds and when this is done courts should
intervene, but they should do so with caution, for newspapers
have the right to publish news."
( 10) Public Subscription to
fund to aid the prosecution is
neither unusual nor of itself an indication of such prejudice as
would wat'rant a change of venue. It is merely a fact, if estab-
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lished, to be considered along with all the other evidence of prejudice.
In Wormley' s case, 10 Gratt. at page 674, it is said: "It is true
it is shown that subscription papers were circulated to raise a fee
for the employment of counsel to aid in the prosecution, and that
they had been signed by_ some twenty or thirty persons. . Such a
fact, of itself, is no ground for a change of venue. It is a circumstance tending to show the extent to which an opinion of the
prisoner's guilt prevailed; but it is not difficult to conceive how
men, just and upright, and free from a.ny ill will or feeling of
vindictiveness towards the accused, in view of the fact that much
of the ability, learning and eloquence of the bar was enlisted in
his cause, might be willing to contribute for the· procuring of
additional counsel on the side of the prosecution, in
page 778 ~ order to bring about, as far as might be, an equal
litigation and its probable result, justice, as well to the commonwealth as to the accused.~' See also Rudd vs. Comm., 132 Va.
783.
( 11) Mere street romor may or may not correctly picture·
the general feeling of the public and even though such rumors
may be widespread, if they do not correctly reflect a general
public opinon amounting to fixed prejudice, then they do not
furnish sufficient proof of the existence of prejudice or passion.
Rudd vs. Comm., 132 Va. 783.·
( 12) The mere apprehension of the accused that he or she
cannot secure a fair trial in a county is not sufficient to support
a motion for a change of venue. He or she must establish by
"independent and disinterested testimony such facts as make it
appear probable, a.t least, that his or her /ea.rs are well founded."
Thompson vs. Comm. 131 Va. 847; Wormley's /case, 10 Gratt.
568; Muscoe's case, 87 Va., 462; Bowles case, 103 Va. 823.
Attested this 15 day of June, 1945, to accused's Certificate of
Exception No. VII, the same having been rendered to the undersigned on the 11 day of June, 1945, after notice to the Commonwealth Attorney as required by law.
(signed) H. W. BERTRAM,
Judge of the Circuit Court of
Rockingham County, Virginia.
page 779 ~ · RE : SMITH CASE.
MEMORANDUM FOR DEFENDANTS
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There are two motions available to the accused.
One is a motion for a change of venire.
The other is for a change of venue. Section 4914.
The. theory behind a motion for a change of venire that a "fair
and impartial jury cannot be had in the county."
The theory behind a motion for a change of venue is that "a fair
and impartial trial cannot be had in the county because of the local
prejudice."
Uzzle v. Commonwealth, 107 Va. 919, 927.
Jones' ease, 111 Va .. 862, 866.
1n the case of Uzzle. v. Commonwealth, 107 Va. 919, at page
928, quoting from another case with approval the court says :
"Cases, however, may be supposed of such strong and extensive
and influential prejudice and excitem'tllt against the accused as
to endanger the fairness and impartial~ty of a trial conducted in
the county, even though the court shpuld encounter no serious
clifficulty or inconvenience in obtaining a jury. In such cases, in
order to. obtain a full, free, dispassionate, just and impartial hearing .of the cause; it might be just aJ important to change the
theatre of the trial, as to have a jury 1filling all the requirements
of-the law as to qualification and freedom from exception."
This is the case at bar, :
page 780~
In the Jones' case, 111 :Va. 862, at page 866, th;
court said:
·
"Cases sometimes arise ( and the cases in judgment are of that
class) when in order to obtain a dJspassionate and impartial
hearing, it is as essential to change the: theatre of trial as .to have
a jury filling the requirements of the law."
i
This is the case at bar.
Only a few of the numerous cases granting a change of venire
or venue have reached the Supreme Court, because when they
are allowed the Commonwealth cannot appeal.
'
In the cases where a change of ~enire motion reached the
Supreme Court, the trial was over, an4 the defendants convicted.
In each case, not reversed; the Supreme Court found that an impartial jury had in fact been obtained ~nd that therefore this fact
in itself answered the allegation that am impartial jury could not
be obtained. But these cases, as pointed out in the Uzzle and
Jones' cases, are not in point with the case· at bar. Here we have
a case involving the matter of the "th~atre" of trial.
The following cases cited by the Cotnmonwealth deal with the
matter of ~ change of venue:
I
1

I

I
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Uzzle v. Commonwealth, 107 Va. 919;
Jones' case, 111 Va. 862;
Maxwell v. Commonwealth, 169 Va. 886;
Wormley v. Commonwealth, 10 Gratt. 658,;
Muscoe v. Commonwealth, 87 Va. 460;
Bowles' case, 103 Va. 816;
Looney's case, 115 Va. 921;
page 781 ~
Thompson v. Commonwealth, 131 Va. 847;
Rudd v. Commonwealth, 132 Va. 783 ;
Evans v. Commonwealth, 161 Va. 992, and;
Wood v. Commonwealth, 146 Va. 296.
The case of Maxwell v. Commonwealth, 169 Va. 886, is not
in point with the case at bar because the Supreme Court expressly
formed that the "indignation did not react against the accused."
The obvious inference to be drawn from this statement of the
Court is that if the indignation had reacted against the accused
there should have been a change of venue.
Furthermore, the evidence showed that the qpinion 'Xas about
"equally divided" as to guilt. The facts of this case are different
from those in the case at bar.
In the case of W ormeley v. Commonwealth, 10 Gratt. 658, at
pages 675-7, the Court found that "the case had been long pending," that the first excitement was localized and was "confined
mainly,· if not entirely to the neighborhood of the residern;e of
the deceased."
Obviously the facts of that case were different from those of
the case at bar.
In the case of Muscoe v. Commonwealth, 87 Va. 460, it appears
that the petition of the accused was not supported by affidavits that
he could not get a fair trial ; and that the crux of the court's ruling
was that his unsupported petition was not sufficient to
page 782 ~ justify an order of removal. Furthermore, it appears
that the feeling against the accused had "abated" because of intervening trials. Again this seems to have been a clear
case of killing and not a questionable one of suicide.
The facts are different from the case at bar. Of necessity each
case must stand on its own facts.
In the Bowles' case, 103 Va. 816, the "hostility towards the
prisoner" was localized "in the town of Clifton Forge, where the
case was committed, and not widespread throughout the county."
Furthermore, the petition was supported only by· the affidavits of
the accused and his counsel.
.
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The facts were entirely different
those at bar.
I
Looney's case, 115 Va. 521, was r~versed on another ground
than venue, and the court said that the motion to change the
venue could be renewed at the "new trial."
The cast of Thompson v. CommonwJalth, 131 Va. 847, was one
of deliberate killing.
There was no question as to whether· the death was murder or
suicide; nor was there any question about the accused doing the
killing. Furthermore, the Court found that whatever excitement
that had existed had subsided at the :time of trial. Had public
vindictiveness persisted until the time that the motion was made,
as in the case at bar, undoubtedly the Court would have said that
the venue must be changed..
[
The question at bar is what does tHe Commonwealth's affiants
consider an impartial trial to be?
A man who contributes money to have another man
page 783 ~ · prosecuted for murder, naturally has made up his
mind that the other man that he wants prosecuted is
"guilty." Naturally the other kind of "fair" trial that he can
conceive of is one that will convict.
This unreliability of the Commonwealth's affidavits is fore~
fully illustrated by what the cour,t said in the Jones' case, 111
Va. 862, at page 865 :
I

!

I

I

"A number of witnesses 1were examined, many of
whom it is true expressed th~ opinion that the prisoner
could have a fair and impartial trial in the county ; yet
on cross-examination, these :same witnesses practically
without exception admitted that the belief was almost
universal throughout the community that the accused
were guilty."
I

One of the peculiar characteristics otf prejudiced minds is that
they· do not know that they are prejudiced. Naturally one who
thinks that Smith was murdered and that his wife knows about
it, at the same time thinks that the defendants can get a fair trial
because he thinks that a fair trial is a hanging, and yet he has heard
only one side of the case, but still has mide up his mind. Naturally
that kind of a person is not only prejitdiced, but does not know
that he is prejudiced. .
Wood v. Commonwealth, 146 Va. 296, was another mob violence case. The court treated this as a :change of venue case. and
I

.
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makes no distinction as to the difference ·between the ·right to an
impartiaJ jury and the right to an unprejudiced forum in which
to be tried as was so carefully pointed out in cases like the Uzzle
and Jones' cases.
The question in the case at bar is not whether the
page 784 ~ Commonwealth can find ~n impartial jury in Rockingham County; but rather can the accused get an 'impartial trial in Rockingham irrespective of where the jury comes
from. That question can never be answered after the trial is over
by saying that an "impartial jury was subsequently selected."
Such a statement answers itself. The fact that an impartial jury
was obtained is no assurance that they were not swayed by the
prejudices of the locality of the trial.
This has been carefully pointed out in cases like Uzzle v. Commonwealth, 107 Va. 919, for instance.
Rudd v. Commonwealth, 132 Va. 782, was a liquor selling case,
and can hardly be placed on a par with a death case. However.
the court found that the accused "had no apprehoosion" of "hostile
public sentiment at the place of trial." And further said:
"What he feared was that an impartial jury would
not be select~d in the first instance from the jurrors
in attendance upon the court."
The facts are so obviously different from those at bar that no
·
common ground for comparison can He found.
Evans v. Commonwealth, 161 Va. 992, was another case of
threatened mob violepce. But threat of mob violence is not the
test for a change of venue. Mob violence flares up but soon dies
down. It is the persisting prejudice, as in the case at bar, that
endangers a fair trial. A volatile man is easily inflamed to action
that he soon regrets, and is willing to make amends
page 785 ~ for; but it is the man with the quiet and lingering
prejudices that will not concede a fair trial.
As the court said at page 1003':
"It is a matter of common knowledge that mob
emotions die away and are forgotten."

A man swayed to mob violence, is. far more likely to grant a
fair trial after he has had time ot consider his acts than the man
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~ho ac!luires .deep-seated, lingering ~[.rejudices, caused by hear..

mg only one side of a case.
.
It may be true that the threat of mob violence was present in
some of the cases in which venue was; not changed. But they are
cases where· the community "let off st~am" by mob violence and
then after the lapse of time was willing to let justice take its course.
But that is not the case at bar. Pre3udices are more confirmed
now than ever. Even at this date, aft4r the crime, the public not
only has condemned the ·defendants ~nd threatened dire conse-quences against them, but are threaten~ng counsel for the defend-ants, as well, even to .the extent of writing anonymous letters.
If the case at bar were one of threatened mob violence, that
had flared up and then subsided so thclt the community might be
willing to reconsider its pre-judgme~t, we would not need to
ask for a change of venue. But this i$ not the case here. Public
prejudices are persistent ~nd lingering, ~nd therein lies the danger.

/

I

i

"Feelµig ran high and died away," page 1003.
i

Had it not died away its venue would have been changed. Why?
.

page 786 ~·

I

"A change of venue should pe ordered when neces·
sary to secure a fair trial," { Page 1003) .
I

In the case at bar prejudice is deeper today in this county than
ever before.
Some of the Commonwealth affiants have paid their good money
for a hanging and they are demanding it. . Interest doesn't lag
.for the man who has money on a horse until the race is over.
They have paid for their show. Naturally they want a "fair" trial,
but their idea of a "fair" trial is to see their money win.
No, the test of an accused's right to a change of venue does not
rest on the presence of mob violence at the time of the killing, as
counsel for the Commonwealth indicated.
·
However, the defense has shown certain facts which have in·
flamed public excitement to such an extent that the defendants
cannot secure a fair and impartial trial in this County. These
facts are as follows :
1-Inflamatory news items.
2-Public subscriptions from many individuals and payments
of money thereon to assist in the prosecution.
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3-The conviction in the minds of most people in the County
that Frank Smith was murdered.
4--Defendants were not given a preliminary hearing so the
citizens have formed their opinions on gossip and not on facts.
5-Affidavits from disinterested citizens show
that there exists in the community an atmosphere
page 787 ~
of passion and prejudice.
CONCLUSIONS
In order to obtain a full, free,· dispassionate, just and impartial
hearing of the cause so that there shall be no chance of a miscarriage of justice there should be a change of the theatre of
triaJ. The law is clear. T.he defendants have shown by numerous
facts, none of which individually, but all of which taken collectively
.conclusively show that the defendants have shown cause, all that
the statute requires~ so we submit. that there should be a change
of venue.
Respectfully submitted,
D. WAMPLER EARMAN
CHARLES A. HAMMER, JR.
GLENN RUEBUSH HOOVER,
R. M. WEAVER
page 788~

IN THE CIRCUIT COURT OF ROCKINGHAM
COUNTY, VIRGINIA

COMMONWEALTH OF VIRGINIA
vs.

May 4, 1945

GRACE SMITH and RALPH H. GARNER
ARGUMENTS OF ATTORNEYS ON MOTION OF DEFENDANTS FOR CHANGE OF VENUE BEFORE
JUDGE H. W. BERTRAM, JUDGE OF THE CIRCUIT
COURT OF ROCKINGHAM COUNTY.
APPEARANCES:
Lawrence H. Hoover, Commonwealth Attorney for Rockingham County, and
W. T. Spenser, Commonwealth Attorney for Lynchburg, Va.,
representing the Commonwealth ;
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Russell Weaver and D. \Vampler Earman, representing Mrs.
Grace Smith;
Glenn W. Ruebush and Charles A. Hammer, Jr., representing
Ralph H. Garner.
MR. HOOVER:
Your Honor, today being the date that was previously set to
come back into Court in the case of Commonwealth v. Grace
Smith and Ralph H. Garner, the Commonwealth wishes to file
its written motion for the dismissal of the petitions and the overruling of the motion made by the defendants on April 26th. Our
motion is supported by a number of affidavits-perhaps there are
sixty or 1;11ore-from representative citizens of the County in
particular and some few al.so from citizens of Harpage 789 ~ risonburg, which we also wish to file. We also wish
to ,file a Memoranda of Authorities reviewing the
cases on the question of a change of venue. This Memoranda
more or less reviews the history of the matter of a change of
venue and summarizes in brief the cases which have been before
the Court of Appeals of Virginia on the subject. Our motion is
to dismiss the petitions and to overrule the respective motions made
on behalf of the defendants for a change of venue at a previous
sitting of the Court on April 26th?
MR. WEAVER:
Do you have copies of these papers?
MR. HOOVER:
I do. ( hands counsel for defendants copies of the papers filed.)
THE COURT?
The Court will take under consideration the motion made by
defendants for a change of venue.
MR. HOOVER:
I presume the Court wishes to hear argument on the matter
today?
THE COURT:
Yes, sir.
MR. HOOVER:
I assume that the defendants, the originators of the original
motion, with proceed with their argument at this time?
THE COURT:
Yes, sir.
page 790 ~ MR. EARMAN, of counsel for Mrs. Smith
Your Honor, when this petition was presented some
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days ago by Mr. V\/eaver, Senior Counsel for Mrs. Smith he made,
I thought, at that time a very forcible statement assigning the reasons why he thought-and I think too--the case should be removed
to another County for trial.
I wish to make some supplementary statements at this time. We
are doing this with all due deference to the Court for trial counsel
for the defendants have the highest respect and admiration for the
Court. We are simply asking that th.e case be transferred to another
County, wherein Mrs. Smith can have a fair, honest and impartial
trial by a jury that is unprejudiced and in a Cotmty that is unprejudiced. She is entitled to such a trial under the laws of the land.
I would be the last person in the world to ask for a change of
venue in this case if I thought that Mrs. Smith could receive a fair
trial here. I know the people of Rockingham County possibly as
well as any person living in the County. I love the people of Rockingham County. I was born and reared in this County. and I have
lived in three or four different places in the County. I have practiced
law for many years here and I have a lot of friends in the County
and the City of Harrisonburg; but, from my investigation of this
case, I am absolutely convinced that· the minds of the people have
been made up and that Mrs. Smith cannot at this time receive a fair
and honest trial.
fillowing the people of Rockingham County like I do,
page 791 ~ and knowing the Court like I do, I would naturally
rather try the case here than anywhere else, were it not
for the fact that I am absol :utely convinced that Mrs. Smith cannot
receive a fair trial here.
Another reason we would prefer to try the case here is that Mrs.
Smith has no funds with which. to defend herself. Going to another County will increase the costs of the trial, and it will also be
inconvenient for the attorneys for the defendants to be away from
their offices and homes during the trial.
When Frank Smith died he had about $96.00 in the house, and
Mrs. Smith has no funds whatever. The little chattel property they
had has been tied up under lock and key. We have been unable to
dispose of any of that chattel property with which to get funds and
the funeral expenses were around $500.00.
As a matter of fact, the situation has been very unusual all the
way through. vVhen counsel for the def~ndants wanted to go to the
Smith home, we could not go unless accompanied by a lot of officers
and every move we have made has been watched.
Mrs. Smith is without funds and is terribly handicapped in the
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defense of her case for that reason, and public opinion is so strong
that I 'do not believe she can, as is shown by the affidavits filed with
her petition, receive a fair and impartial trial in this County.
Even counsel for the defendants have been criticized. I
do not see why this homicide case should be different from
others. I do not know of a person charged with a crime
page 792 ~ who does not have an attorney to represent him; but, in
this case, the attorneys are criticized because they are
representing Mrs. Smith and they have been threatened. Mr. Weaver
has a letter in which threats were made about "white capping" and
they have sworn threats for making this ·motion.
The whole atmosphere is tense with this bitter and prejudiced
feeling against Mrs. Smith. It is so strong that one .of the most
prominent members of our bar and one of the most public spirited
citizens of this conununity knows that his defeat for the State Senate is due to. the fa.ct that he is representing Mrs. Smith in this case.
There is no doubt under the sun about that. Any one familiar with
the situation here will tell you that his def eat was due to that fact.
we have this letter showing the threats that have been made.
We are asking your Honor to grant our motion because of the
hostile public feeling and prejudice, caused by such notorious, morbid and one-sided ·stories, rumors, gossip, untrue and slanderous
statements, one-sided statements made by the officers-or alleged to
have been made by them-actions taken by public officials, discussions on the streets, in the stores, in the filling stations, in homes in
clubs and wherever people have come ,to congregate, by reasons of
which a very sordid and one-sided picture has been painted concerning the death of Frank Smith, We honestly believe that because of
these and other factors and the wide publicity given this case, that
the minds of the people have become so inflammed and
page 793 ~ so prejudiced that our client cannot receive in Rockingham County at this time a "fair and impartial trial. The
minds of the people have been made up; they have fixed opinions
concerning this case. In most counties where a situation of this sort
arises, you will find a division of opinion. The opinion here is only
one way. It will take testimony to remove from their minds the fact
that Mrs. Smith is not guilty. We know she is presumed_ to be innocent until she is found guilty. Here she would have to prove herself innocent. In this particular case, therefore, we are asking for
change of venue honestly and in accordance· with our conviction, after having made a full investigation. We are asking that this case be
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removed to another county, wherein Mrs. Smith can receive a fair
trial.
The Statute provides in such cases that this may be done. Section
4914 of the Code of Virginia reads as follows
.
"WHEN AND HOW VENUE MAY BE CHANGED.A circuit court may, on motion of the accused or of the Commonwealth, for good cause, order the venue for the trial ~f a criminal
case in such court to be changed to some other circuit or corporation court, and in like manner the court of a corporation court may
order the venue to be changed to some other corporation or circuit
court. Such motion when made by the accused may be made in his
absence upon a ·petition signed and, sworn to by him,
page 794 ~ which. petition may, in the discretion of the judge, be
acted ori by him in vacation; and whenever the mayor
of any city, or the sheriff of any. county, shall call on the Governor
for military force to protect the accused from violence, the judge
of the corporation court· of the city, or the circuit court of the
county having jurisdiction of the offense, shall, upon a petition
signed and sworn to by the accused, whether he be present or not,
at once order the venue to be changed to the corporation court o.f a
city or the circuit court of a county sufficiently remote from the
place where the offense was committed to insure the safe and impartial trial of the accused."
We think this Statute was enacted to take care of such cases as
is this one now before the Court; and, pursuant· to that Statute and
the investigation we have made of this case, we have filed a petition,
sworn to by Mrs. Smith, which reads as follows:
( Counsel here read the petition of Grace Smith, Record, page 5,
supra)
The law, as I understand it, is set forth by Howard B. Lee, former Attorney General of West Virginia, in his The Criminal Trial
in the Virginias. Section 55, Vol. 1, 2d Ed., reads as follows:
"In Virginia, the accused is likewise entitled to a fair and impartial trial, before a jury free from exceptions and drawn from
the county ( or corporation) in which the offense was
page 795 ~ committed, But the Virginia Code, sec. 4914, extends
the right to a change of· venue to both the accused and
the Commonwealth, upon a petition duly verified, and the motio~
may be made either to the court or the judge in vacation. But
where the military forces of the State have been called upon to protect a prisoner, the court or judge has no discretion and a change of
venue sh.all be granted upon the duly verified petition of the accused.
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It must be observed, however that in interpreting this statute the
Virginia court has held that where a petition for a change of venue
is based solely on the ground of difficulty in obtaining jurors free
from exceptions, it "must be preceded by an application or motion
to summon jurors from another county ( Code, sec. 4901). But it is
also held that this rule has no application where the motion is based
upon the ground that there exists such prejudice and feeling against
the accused, in the county where the offense was committed, as to
endanger the fairness and impartiality of a trial conducted in such
county. For a discussion of the various phases of a change of venue,
see the following cases :" ( citing numerous cases).
page 796 ~
Therefore, we are asking for a change of venue, because of the hostile public feeling and prejudice existing throughout Rockingham County.
· ·
We understand that Mr. Hoover has filed a written Memoranda
of Authorities in support of his Answer, or motion to dismiss this
petition. We should like to have an opportunity to file a written
Memoranda in support of our position in this matter, as we had no
knowledge before today that he was going to do this.
Pursuant to what our investigation has disclosed in this matter
and having realized that Mrs. Smith could not receive a fair and
impartial trial in Rockingham County, we filed this petition. The
Statute says she is entitled to a change of venue; and, in support of
our position, we secured a number of affidavits, which we have also
filed. I would now like to call your Honor's attention to the names
of the people who made these affidavits, in order that you may know
the character and the type of persons they are. There are 53 of
these affidavits.
THE COURT:
The Court examined these affidavits at the time they were filed.
MR. EARMAN:
We would like for the benefit of the R~cord to state who these
people are, in order that this information may be incorporated in
·
the Record :
page 797 ~ N. H. Kleezell-A graduate of Virginia Military Institute, a large farmer of this County for many years, a
shoe merchant and for some time past postmaster of the city of
Harrisonburg. He is also the son of the late George B. K'eezell, one
of the outstanding citizens of Virginia.
J. R. Brenneman-Member of the House of Delegates from this
County for many years, a large stockdealer and farmer, one
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of the outstanding citizens of this County, residing in Brocks
Gap, and is known all over Rockingham County.
Dr. K. K. Haddaway-Pastor of the First Methodist Church of
Harrisonburg; one of the outstanding ministers of the Valley
of Virginia.
George G. Grattan, III-Member of the local bar and son of the
late Judge Grattan.
.
0. D. Shank-Manager and part owner of the Harrisonburg Candy
and Fruit Company.
W. E. Friddle-Retired business man and former owner of the
Arcade Restaurant.
John G. Yancey-Former cashier of the First National Bank of
Harrisonburg; now owns one of the largest insurance agency
, in the state.
Dale Peters-State Farm Mutual Adjuster, who travels all over the
County investigating automobile accidents.
M. E. Koontz-Retired city postman, of Harrisonburg.
Augustus Julias-Owns and operates a large restaurant in Harrisonburg.
.
.
Roy Zirkle-Painter;. lives in Dayton.
F. Bruce Forward-Operates furniture factory and prefabricated
houses; has several hundred employees, hears them talking daily
about this case to such an extent it interfers with their work.
Place of business at McGaheysville, the Forbert Corporation,
of which he is president.
Robert R. Lambert-Painter, Harrisonburg.
Alvin F. Webster-.Former policeman of Harrisonburg; for many
years now has been operating one of the largest filling stations
in this city, situate on South Liberty and Bruce Sts.
page 798 ~ C. 0. Conrod-Handles advertising for Radio Station
WSV A; travels all over the County.
J. I. Jenkins-Manager of Sissier Bros. Monument Works, Harrisonburg.
Frank P. Coon-Supervisor of this District for Auaker State Oil
Co. ; Past-Commander of American Legion for this District.
Adrian L. Sonn-Former attorney of this bar and now manager of
Joseph Ney & Sons, one of the largest department stores in the
.
·
Valley.
LeRoy S. Loewner-Now retired Captain of \i\Torld War II; radio
announcer for Station WSVA.
Harry E. Bolton-Former insurance agent; now owner and operator of shoe shop in Harrisonburg.
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G. H. Whitmer-Farmer and poultry· raiser; one of the most substantial citizens of Rockingham County.
Frank Whitesell-Director of the Rockingham Natl. Bank; on
Loan Committee of the bank; part owner and manager of.
Whitesell-Senton Corporation, dealers ~n farm implements; possibly comes in contact with as any man in the Harrisonburg
. . community; is absolutely disinterested in this case.
Joseph Mintzer-Part owner and Manager of Metro Pants Factory,
employing_ se:veral hundred people.
George R. Bricker-Barber of Bridgewater, Va.
Forest H. Keyton-Ex-service man of both Wars; painter by trade.
Charles A. Maitland-Salesman and local. barber; about the streets
of Harrisonburg all the time and has the opportunity of hearing what the people are talking about.
Douglas Pearce-Operates a. tire and recapping station, and a gasoline station.
B. L. Hisey-Local barber.
Ralph P. Shifflett-Owner and operator of Neon Sign Company,
K!aylor Park.
Lynn M. Rhodes-A crippled veteran of World War I, resides at
Elkton, Va.
page 799 ~ L. 0. Carrier-Manager, Marshall Hotel, Harrisonr
burg.
George Bear-Truck driver for the Harrisonburg Canning Co. ;
travels all over the County.
L. F. Holsinger-Manager of Friddle's restaurant.
Weldon Callis Higgens-Owner and operator of Butchy Hayden
Oeaning Plant'; Veteran World War II.
Charles W. Bowman-Farmer, Lilly, Va.
Claude W. Vance, Sr.-Electrician for the city of Harrisonburg.
Lorraine Ney Sonn-Part owner of Joseph Ney & Sons, one of the
largest department stores in the Valley.
Emanuel Loewner-Owner and operator of restaurant in Harrisonburg.
Peggy Hammer Reynolds-Housekeeper and daughter of Dr. L. J.
11
Hammer, of Rockingham County.
Fred L. ·Shifflett-Former farmer; now a mechanic; son of David
Sliifflett who lives on Cub Run, a former Road Commissioner
of Stonewall District.
For.rest L. Fanen-Sheet metal work~r, Route 3, Harrisonburg.
Lillian I. McCoy-Cashier, Arc~de Restaurant.
J. H. Fadeley-Merchant of Harris.onburg.
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George W. Layman-Farmer, lives north of K:eezletown.
C. C. K\irkpatrick-Owner and operator of saw mill western part
of Rockingham County.
S. J. Freed-Merchant, Harrisonburg.
Mrs. Ida Layman-Housekeeper, Harrisonburg.
F. C. Phillips-Farmer.
S. F. Null-Farmer, Port Republic section .
.Maxime Dove Green-Cashier, B. Ney & Sons' .department store;
daughter of former sheriff, Charles W. Dove.
Pauline M. Andrus-Long-time secretary in a law office in Harrisonburg.
J. M. Comer-Farmer and forester.
H. M. Pearson-Retired business man.
page 800 ~
This list is made up of people from all walks of. life
from_ all sections of this County, who have no interest
in the outcome of this case; but from what they know about this
case, they have voluntarily sworn that, in their opinion, they do not
believe that Mrs. Smith can receive a fair and impartial trial in
.this County, and that have stated in their affidavits and assigned
their reasons for their belief. All of these affidavits are practically
in the same .language. I wish to read to your Honor the first one -of
the affidavits, that of W. H. Keezell: (See Record, page 13, supra).
We believe that we are entitled to change of venue in this case
for the reasons assigned :
( 1) That the people of Rockingham County have only heard
one side of this case. They have heard these idle rumors and gossip
.and these slanderous remarks and whether this woman be innocent
or guilty, I do not know; but I do know that this is a question for
a jury to decide, and it-is for a fair and impartial jury to say whether or not she is guilty, and one of the strongest weapons is public opinion, and public opinion is such in this County today and
will be at the time that this case will be tried that 99 people out of
100 will tell you that this woman is guilty; that she either killed
her husband or helped to kill him. Their minds are absolutely made
up to that fact. These rumors and this gossip and these statements
have passed over the entire County-it is worse in the County that
it is in the city of Harrisonburg. The Statute was made
page 801 ~ to cover such cases as this, in order to give this woman
an honest and fair trial. That is all she is asking for. If I
did not believe this situation exists, I would be the last person in the
world to ask for a change of venue. I was reluctant to file this
petition and to make this motion, thinking she could get a fair trial

560

Supreme Court of Appeals of Virginia

and that the feeling would die down.; but it has not and I am absolutely convinced that it would be a miscarriage of justice if she_
should be tried in Rockingham County. She has already been tried
and convicted. The minds of the people have been formed and
fixed. It will take testimony to get that opinion out of their minds,
so that their minds will be free. We are, therefore, asking for a
change of venue because of the wide feeling in this County, the
hostile feeling, the local prejudice that exists. Nobody will be hurt
if the case is removed; the Commonwealth will not be hurt. It would
be a terrible thing for an innocent person to be convicted because of
the situation existing in Rockingham County. All that we are asking is that the case be removed some 7 5 to 150 miles, to some
County remote from Rockingham County, where th.is woman will
receive a fair trial by a fair and impartial and unprejudiced jury in
an unprejudiced county. Whether she is guilty or innocent, I do not
know. That is for a jury to say. But we do ask that she be given
a fair and impartial trial by an unprejudiced jury in an unprejudiced county. I think we are entitled to this and I hope your Honor
will see your way clear to transfer the case to such a county, where
there will be no danger of ·a miscarriage of justice, such
page 802 ~ as would occur if she is tried in this county.
I wish now to file the newspaper record, the clippings ·
that have appeared from the beginning of this case to this date,
showing what has been published in the newspapers of Harrisonburg, Staunton, Richmond, Washington and other .papers carrying
these articles. These two large cardboards, on which these clippings
have been pasted, I have marked respectively Defendant's Exhibits
Nos. A and B.
·
(NOTE: These two exhibits have not been copied into the
Record, but will be filed with the Record as original exhibits)
MR. HAMMER, of counsel for Mr. Garner:
Your Honor, In looking over the list, which has just been handed
to you by the Commonwealth's Attorney, of the affidavits secured
by them, from a short examination, it is my opinion that at least
60% of these people have been approached by parties interested
and asked to subscribe to the fund that is being sought for the
payment of additional counsel to assist the Commonwealth in this
case. H. E. Sandy has carried a petition all over this town and
county, with the request that they subscribe to this fund for obtaining outside counsel for the prosecution of this case. Should those
·who have subscribed to this fund be called before the Court and
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questioned it would show they had a mercenary interest and a biased
interest in the outcome of this case. I know from my. personal experience in obtaining the opinion affidavits that I have approached
some of the most outstanding business men in this town
page 803 ~ and county, and that they stated personally to me that
they did not believe a fair trial could be given Mrs.
Smith here, but they refused to sign the affidavit for fear they
would thereby suffer in their business. We have found that reaction
from. numerous men in public business. As a matter of fact I was
,surprised when I talked to a man, who has served as foreman of
juries in this county for the last forty years, yet he told me, when
I had him in my office, he did not believe we could get a fair trial.
He had made up his mind, yet he wouid not sign an affidavit because of his relationship to some of the attorneys in this case. People
here in this city and county are afraid to sign the affidavit for fear
of its effect upon their business.
Ralph H. Garner has filed his petition and denied any knowledge
of the crime. We say it is the duty of the Commonwealth to protect
the innocent and convict the guilty, and that the Cornmonwealh
should not deliberately attempt to hold the case in a county in which
he knows that the defendants cannot get a fair trial. We say they
cannot get a fair trial and the Commonwealth is relying on public
opinion, and our investigation has disclosed they ate attempting to
make a scapegoat of certain people, and we are asking your' Honor
for a change of venue.
MR. EAR1MAN:
Your Honor, I presume the proper procedure is that we will have
the opening and closing arguments in this matter ?
THE COURT:
Yes, sir.
page 804

~

MR. SPENCER, of counsel for the Commonwealth:
Your Honor, I rise with a great deal of feeling of
deference to address the Court in respect to a matter, which, it
seems to me, is inherently a very delicate one, and about which a
stranger would have no knowledge, I shall, therefore, confine myself to what we think the law applicable to this case is and the basis
of the several occasions on which it was moved that these petitions
and motions be overruled and dismissed.
I have had little experience--in fact, no experience before-on a
motion for change of venue. It has not occurred within my recollection,-and I am not a very young man-in my county and from
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what I understand it has not occurred within the recollection of any
official of this county in this court.
The law is pretty well settled; quite a number of cases have gone
to .the Supreme Court of Virginia and have been decided by them;
and I believe a review of these .cases will give your Honor a general
ip~a of just what is the yard stick by which such a motion and the
evidence supporting it should be measured.
There has been far more alleged in the opinion of counsel for
defendants than is alleged in ,the affidavits they have filed. I have
heard the arguments they have made here, and I do not think I shall
make any attempt to reply to them as to the state of public opinion
in this county. Your honor is to determine that on the
page 805 ~ facts proven. May I then briefly give your Honor the
history relating to a change of venue in Virginia and the
law applicable to this matter.
(Note: Counsel here read to the Court the Memoranda of Authorities, filed by the Commonwealth at the opening of the hearing.
( Se.e Record, page 140, supra)
I have reviewed these cases for your Honor ; I think they are
the leading cases and some more are named in Lee's "The Criminal
Trial in the Virginias."
In the Uzzel case, one of the motions was not passed on, the
Court saying there was no record on which to decide the point. I
believe your Honor will find these are the cases governing the law
in this case. In not a single one of them does the situation duplicate
or remotely approach, or remotely resemble this case. Of these 11
cases, there were 9 affirmed and 2 reversed, the U zzel and the
Jones cases. There were death penalties in 7 and 6 of these were
affirm-ed. There was mob violence or threats in almost all of them.
I submit, therefore, with that review of the cases, bearing in
mind, as will now appear, that there has not been any sign of any
mob violence, spite or threats, or any undue excitement-there has
been curiosity and rumor and newspaper accounts but nothing inflammatory, if so, that has been against the Comonwealth-1 submit that the defendants have not made out a case, and that these
motions and these petitions should be dismissed.
page 806 ~ MR. HOOVER, Commonwealth's Attorney:
Your Honor, Mr. Spencer has outlined the history of
change of venue in our state over a long period of years in a very
helpful manner. As he has said, the question is one purely and
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simply for the Court; it is left to the discretion of the Court; and I
feel sure that what Mr. Spencer has said will be found of great
value in that connection.
I made the observation last week, when these petitions were filed
and the supporting affidavits filed along therewith, that I was surprised that the defendants had made that move at all ; but I now
say that I am utterly amazed at my good friend, Mr. Earman, coming before this Court and making the statements concerning his
views and opinion, as he has stated them to be in this case. He lives
in Rockingham County and he knows the people here and he has
stated that this woman cannot receive an honest trial in Rockingham County. That puts me in the position of a public defender of
the good name of the people of this county; that constitutes an indictment against the good people of this county and city, and I
hold it to be my duty to defend their good name. There are 40,000
i)eople in this county, and defendants say they cannot receive a fair
P.mt impartial trial in their own vicanage. There is a constitutional
provision that a person shall be tried by a jury in his own viacnage.
I am utterly amazed at that sort of contention in this case.
There has been some- reference to the fact that Mr. Weaver
had received a letter, making certain threatening statepage 807 ~ ments by reason of the fact that this motion for a change
of venue has been made. It is no wonder that he received a letter like that. As I understand it, the letter was written
to Mr. Weaver because this motion was made, and I do not wonder
that a good citizen of Rockingham County became so inflammed at
this motion of Mr. \Veaver or Mr. Earman's, for the. indictment
they have presented against the people of Rockingham County in
that respect.
A good deal has been said about Mr. Weaver's defeat for the
State Senate. We du not have any evidence about what defeated
Mr. Weaver. Maybe it was because· he is not a republican.
Mr. Earman read the affidavit opinion on behalf of both of the
defendants; thev are joint affidavits; on the separate petitions filed,
and the affidavits relate to both of the cases. Mr. Earman has read
that to your Honor ar.d Mr. Spence!· has ret:·aced the ground in his
summarization of the cases and has pointed out that an affidavit is
not based on facts but is simply the· opinion, or conclusion, that an
affi.ant has reached, and, therefore, is not a statement of fact but
of opinion and conclusion only.
This affiaint reads as follows:.
"I am a citizen of Rockingham County, Virginia, having .resided
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there - years; that I am well acquainted with the people living in
and around this section· of Virginia, and on frequent occasions· I
have heard numbers of them discussing the case of Commonwealth
v. Grace Smith and Ralph Garner; and it is my opinion,
page 808 } based on these discussions and on wide and continuous
publication from day to day of newspaper articles, that
the minds of the people of this section of Virginia have become
prejudiced and inflamed against both Grace Smith and Ralph Garner, and that local prejudice is of such a character as to prevent a
fair and impartial trial in R(?ckingham County, or this section of
Virginia; and that a trial in said County is likely to result in a
mscarriage of justice."
That concludes the affidavit as to quite a number of the affiants.
However, on other affidavits filed in support of the petitions of defendants, this additional statement does appear:
"and that even if a jury could be procured from some other·
county, it would be so influenced by local prejudice against the
accused as to deny them a fair and impartial trial."
Mr. Earman has gone over the list of names of those persons
who have made sworn statements in the form of affidavits in connection with this matter. He has read the pedigree of each one of
them, down to the point of what school they attended. Perhaps he
has done this because the affidavit does not reflect that. It has been
pointed out that a large number of these people, 53 in all, are people
who do not have a definite interest in the outcome of this
case. I say with reference to quite a number of these
pag 809 ~ people, who are employees of Mr. Klingstein, who· is also the employer of Ralph Garner, that they do have a
definite interest in the case. I say also that many other people who
have signed these affidavits are closely connected with the same Mr.
Klingstein, either in a social or business way, and I submit that
they, too, have a definite interest in the outcome of this trial. I even
see on this list-but not included in the people to whom I have just
referred-the name of a felon.
MR. HAMMER:
\Vill you state to the Court who that is?
MR. HOOVER:
That is Mr. George R. Bricker.
MR. HAMMER:
I would like for you to produce the record ; I think the Court is
entitled to it under your statement.
MR HOOVER:
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I will produce it at.the proper time.
The Commonwealth has likewise obtained some affidavits in this
matter, which have just been filed with the clerk of this court. As I
indicated several days ago, I had no idea of attempting to outdo the
defendant or obtain a larger number of affidavits than did they. I
do find, however, that there are some 67 affidavits presented here.
In keeping with Mr. Earman's manner of presenting his affidavits,
I want at some length to go over the list who have signed the
affidavit for the Commonwealth, because I want vour
page 810 }· Honor to know who these people are; and I am willing
to stand on this proposition: I want your Honor to
compare this list of people, these people who say that the defendants can obtain a fair and impartial trial in Rockingham County,
with the list of people who have signed the other affidavit.
Mr. Hammer indicated that some 60% of these affiaints have a
mercenary interest in the outcome of the case by rason of having
contributed to a fund to obtain assistance for the Commonwealth's
attorney in this case. I do not know how he comes at his estimate of
60% at all. I have personally obtained at least one-half of these
67 affidavits that are being presented, and, so far as I know, not a
one of them is a person who subscribed to that fund. I do not state
that they have not done so, because, if they did,, they did not tell me.
I want to further say to your Honor that in obtaining these
affidavits, having obtained some 50% or more of them, I have yet
to ask one man to read that affidavit and subscribe to it, if he found
it to be correct, who did not agree with it. I am frank to say there
were several who preferred not to sign the affidavit by reasotl' of
the fact that they had a close personal friendship for an attomey
on the other side, but not because they did not agree with the substance of the affidavit.
I want to read to your Honor the substance of the affidavit. After
giving the name, age, place of residence in Rockingham County,
and a brief reference to his occupation or special position, if any,
he holds, the affiant deposes as follows :
page 811 ~
(Note: Counsel read the affidavit of B. S. McKay,
the first of the affidavits filed ty the Commonwealth,
the substance of all of the Commonwealth's affidavits being the
same. ( Record p. 69).
These are statements of facts; statements which have been subscribed and sworn to by this list of people; the most of whom your
Honor will readily recognized and you know who they are.
B. S. l\ticK-ay-52 years of age, lived all his life in Rockingham

566

Supreme Court of Appeals of Virginia

County, a merchant and Chairman of the Board of Supervisors.
J. Owen Beard-62 years of age, lived practically all of his life in
Rockingham County, a dairy farmer, member of the County
School board, and· former member of the Virginia State Legislature.
Don S. Ruddle--46 years of age; farmer and orchardist, and former member of the Board of Supervisors.
D. C. Acker-75 years of age; lived all of life in Rockingham Co.;
a farmer, president of The First National Bank of Broadway
and President of the Rockingham Co-operative Farm Bureau,
Inc.
J. P. Harpine-52 years of age; lived in Broadway and Rockingham Co. practkally all of live; is an automobile dealer and
Mayor of Broadway.
C. F. Holsinger-54 years of age ; resided in Rockingham Co. all
of life, is a farmer and livestock dealer; member of the Board
of Supervisors.
R. S. Bowers-67 years of age, has resided at Timberville, Rockingham Co., for 45 years, is manager of feed and hardware
store; also President of the Farn1ers and Merchants Bank of
Timberville and former member of the Board of Supervisors.
page 812 ~ B. A. Hite-56 years of age·; has resided at Timberville
34 years; cashier of Bank of Timberville.
John Hughes-33 years of age; resided at Timberville for 9 years·;
manager of Timberville Department Store.
Thomas Moore-58 years of age; has resided at Tenth Legion all
of life and occupation is general farming.
Elmer A. Jordan---47 years of. age; has resided in Bridgewater a;ll
of life; occupation, farming, poultry hatching· & raising, etc·;;
member of Board of Supervisors.
0. D. Garber-66 years of age; has resided in Bridgewater, Rockingham County, all of his life.
John A. Hollen-64 years of age; has resided in Bridgewater all
his life;_ is a farmer and dairy operator.
W. J. Kaylor--82 years of age; has resided at North River P. 0.,
for 40 years; a farmer and merchant.
E. L. Burgess-72 years of age; has resided in Mt. Crawford all
of life.
R. F. Lineweaver-.53 years of age; has resided at Mt. Crawford
all of. Ii£e~ a farmer.
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H. H. Keiter-55 years of age; has resided at Dayton practically
entire life; is a poultry inspector for State of Virginia and former Mayor of Dayton.
G: S. Croushorn-74 years of age; has resided at Ottobine all of
life; is a farmer.
M. G. N ewrnan-46 years of age; has resided at Ottobine all of
life; is a farmer and poultry raiser.
H. G. Patterson-74 years of age ; resided at Spring Creek all of
life; farmer and cattleman.
page 813 ~ C. W. Cromer-48 years of age; has resided at Spring
Creek all his life; occupation is farming.
Jacob T. Showalter-60 years of age; has resided in Rockingham
County all his life and occupation is farming.
Clymer C. Hea:twole-54 years of age; has resided in Rockingham
Co. all his Ii fe and occupation is farming.
J. Welty Holsinger-39 years of age; has resided in Harrisonburg
for 19 years and Rockingham Co. all his\ life; department
manager for Rockingham Co-Operative Farm Bureau, Inc.
John J. Nicholas-55 years of age; has resided at Port Republic
all his life; a farmer.
E. C. Wine-59 years of age; has resided at Harrisonburg for
many years; manager of Rockingham Mliling Co., Inc. also
member of the City Council.
C. V. Smith-59 years of age; has resided at Harrisonburg for 16
years; 35 years in Rockingham Co;; manager of Rockingham
Co-operative Farm Bureau.
J. 0. Stickley-75 years of age; resided at Harrisonburg for 40
years, Rockingham Co. practically all his life; a merchant, also
pre·sident of The National Bank of Harrisonburg.
Ralph S. Monger-57 years of age; resided at Harrisonburg 23
years; in Rockingham Co. all his life·; a lumber and coal merchant.
H. B. Ward-39 years of age; resided at Harrisonburg 10 years;
in Rockingham Co. his entire life; office manager and executive of Shenandoah Valley Live Stock Sales, Inc.
s~ R. Fawley-70 years of age; resided at Harrisonburg nearly 2
years and in Rockingham County all his life.
Olin A. Webster---41 years of age; resided at Harrisonburg all his
life; superintendent for Lee Baking Company.
page 814 ~ Paul V. Webster-41 years of age; resided at Harrisrisonburg all his life'; baker at Friddle's Bakery. ·
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Jacol, S. Swartz~S years of age; resided at Hinton his entire life;
farmer and President of the West Mutual Fire Ins. Co.W. H. Bumer-59 years of age; resided at McGaheysville all
his life; farmer and director of the First National Bank
W. A. Yancey-53 years of age·; resided at lVkGaheysville all his
Ii fe; auditor of First National Bank, Harrisonburg; former
cashier of Stonewall Bank, McGaheysville, Va.
Chas. W. Wampler-60 years of age; resided at Harrisonburg 60 _
years; farmer and poultry man; banker.
H. L. Phillipp-61 years of age; resided at Harrisonburg past 11
years; owner of Auto dealership and repair shop.
H. E. Sandy-42 years of age; resided 776 E. Market St., Harrisonburg 16 years; Service Station operator.
I. R. Whitmer-73 years of age; resided at 770 Co11icello St. for
40 years.
.
derbert B. Whitmer, Sr.-44 years of age; resided at Harrisonburg five years and ten years in the County.
C. L. Steele-33 years of age; resided at Harrisonburg 33 years;
Steele Appliance Co.
Samuel E. Tutwiler-3'6 years of age; resided at Pen Laird all his
life; Plant Protection Guard.
Lawrence Rinker-36 years of age; has resided at Timberville for
36 years; a farmer.
John B. W ampler-42 years of age; has resided at Harrisonburg
· for 22 years; a bookkeeper and feed merchant.

J.

page 815 ~-

I submit that list to your Honor with all deference.
I realize that there are good men, not only on this list,
but on the other list; but, as I said before, I will stake that list
against the one filed here last week by the defendants any day and
leave it on that issue alone.
·
Mr. Earman said that 99 men out of every 100 in Rockingham
County have made up their minds that this woman was guilty; that
this woman had already been tried and convicted. When I come
before you with a list of men of integrity, who have made affidavit
to the facts, not tpe conclusions, which I have read to your Hon·or,
do you think there is the slightest chance that this woman has already been tried and convicted, or even the slightest foundation for
the statement that she cannot receive a fair and impartial trial in
Rockingham County? The answer is, no.
· Mr. Spencer has outlined the law and the cases, in practically
every one of which there was some proposition of violence, mob

Grace M. Smith v. Commonwealth of Virginia

569

violence, or at least threats of mob violence and scurrilous newspaper reports, of -which there are none in this case. If 'there has
been some impropriety in the newspaper reports, certainly the
Staunton newspaper does not have a large circulation in Rockingham County. If there has been anything said in any of the newspaper accounts concerning the case that is prejudicial, it is prejudicial to the Commonwealth and not to the accused.
I am not the slightest embarrassed by the fact that the family
and friends of Mr. Smith saw fit to employ additional
page 816 ~ counsel to assist the Commonwealth's attorney in this
case. As Mr. Spencer has said, with that array of counsel there, is it any wonder that the good people of Rockingham
County wanted their county fairly and properly represented against
such an array of talent as that and that they would go outside and
get some one to assist him? Four to one is big odds, four to two is
not so bad.
In regard to the circulation of a subscription paper to raise a fee
for the employment of counsel to aid in the prosecution, in the
Wormley case, the court said :
"Such a fact, of itself, is no ground for a change of venue. It is
a circumstance tending to show the extent to which opinion of the
prisoner's guilt prevailed; but it is not difficult to conceive how men,
just and upright, and free from any ill will or feeling of vindictiveness towards the accused, in view of the fact that much of the
ability, learning and eloquence of the bar was enlisted in his cause,
might be willing to contribute for the procuring of additional counsel on the side of the prosecution, in order to bring about, as far as
might be, an equal litigation and its probable result, justice, as well
to the commonwealth as to the accused."
Mr. Earman says it would be a terrible thing for an innocent
person to be convicted. It is not neecssary for me to stand before
this Court and say that I am not here to prosecute an innocent person; that is a question for a jury. Far be it from me to try to prosecute any innocent person.
I have other notes here which I would like to go into,
page 817 ~
but it is getting late and I think we have presented
that matter at sufficient length. ·
In conclusion, the Commonwealth wishes to renew its motion in
all earnestness that the Court dismiss the petitions and overrule
the motion on behalf of a change of venue in this case. There is
no evidence that these people cannot receive a fair trial in Rocking-·
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ham County and the rumors and gossip are nothing more than to
be expected in a case of this nature.
MR. RUEBUSH, of counsel for Mr. Garner:
Your Honor, I hate to burden you with further argument of this
case, but I feel it is necessary.
I was born and reared in Rockingham County and I knmv something about the people of the county.
In some of the cases cited by Mr. Spencer the attorneys for the
defendants did make affidavits. vVe did not choose to make any
affidavits; but I have talked to hundreds of people in Rockingham
County in connection with the obtaining of these affidavits, and
also in general conversation I have talked to people from all sections of R:ockingham County and from Shenandoah and Augusta
Counties. Although I have talked to hundreds of people, I have
not found anybody yet who said they did not believe that these
defendants were guilty.
I would like· to point out to your Honor the fact that in these
affidavits that the Commonwealth has submitted here,
page 818 ~- the affiants did not state that they did not believe or did
believe that these defendants are guilty. If a man contributes to the prosecution of these two defendants, he naturally
wants to see them convicted and he nautrally thinks they will' get
an- impartial trial. There is no argument to that, as when we pick
up a man who is sitting· in the Court House at this hearing, he contributed· probably to some of the money for the prosecution of this
case. Of course, he is interested and biased; and, of course, he does
not think he is. That is human nature. I am biased in many, many
instances, and I cannot possibly see the other man's· viewpoint, but
I do not· know I am biased.
It was pointed out in one of the cases quoted here·, the Uzzle or
the.Jones case, that there the Court said after these men were called
before the Court to say why they made the affidavits, it appeared,
on cross examination of them, that the~ .were biased and they
did not know· that the pa:rty could. not get a fair· trial. I will ref er
to this again in a few minutes.
I can understand how the Commonwealth wants to make· a statement about defending the fair name of Rockingham County. Nobody is questioning that fact; but the fact unquestionably does remain that the great and overwhelming majority of the people of
Rockingham County have .made: up their minds that Frank Smith
was either murdered by his wife or that she knows who murdered
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him; but these people do not know that they are prejudiced. That is
why they do not hesitate to sign an affidavit; they do not realize
that they are prejudiced. However, if they were called
page 819 ~ before the bar and asked their fair and conscientous
opinion, they would say that they thought these defendants are guilty, and why have a trial at all.
Last night a woman said to me she could not understand why
Mr. Earman would def end a guilty party like that. That sort of
talk is all over the county. You cannot go .into any section of the
county and not run into it. If these people were asked:
q. "You have made up your mind that Frank Smith was murdered?"
a. "There is no doubt about it."
q. "Could you give the defendants a fair trial?'"
a. "Yes, I could give them a fair trial."
The attorneys for the Comonwealth have bitterly criticized o.ur
affidavits, because they say they are based on opinion. Their affidavits are also based on opinion. If ours are to be criticized for this
reason, theirs are to be criticized for the same reason.
About prejudice: I do not know why my good friend, the
Commonwealth's attorney, thinks there is no prejudice in this case.
It is prejudice that the large majority of the people in the .county
and city believe these defendants to be guilty, and it has no business
in a murder trial. That is the reason why these defendants cannot
get a fair trial, because of all this stuff that has been suggested and
it has no business in the case. Walk out in the county and that is
the stuff they drag in, and I could make an affidavit to that effect;
but I do not think it would be appropriart:e for counsel to do
it.
page·820 ~
The other point they have emphasized so strongly in
their argument here is that, unless there has been some
sort of violence, or some threats of mob violence, or something like
that, we do not come under the Statute. No cases have held that.
The cases quoted have been cases of murder, where the people were
convicted for 20 years ot more: There are dozens of cases where
the venue has been changed. Only when the motion was denied does
the case go to the Supreme Court. There is no appeal allowed the
Commonwealth for change of venue. There are no cases cited where
the venue was changed for those would never get to the Court of
Appeals.
We know the people of Rockingham County are not a violent
people; they are not likely to hang somebody who has been indicted
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for murder, like in Buckingham County or in Wise County ; our
people are of a different type. But the question is whether these defendants qm be acquitted if they are innocent. If they are innocent,
they are entitled to be acquitted, and mob violence has nothing to
do with it.
We are only asking for the right to have a fair trial by citizens
who do not have their minds poisoned, who have not made up their
minds that Smith was murdered and murdered by Mrs. Smith, or if
she did not murder him, she knows who did it. That is the whole
story.
In practically all the affidavits, submitted by either party, the
affiants have made up their minds, and they are prejudiced and
they do not know it.
I have not had the opportunity to look over the memorandum
of authorities submitted by the Commonwealth. I would
page 821 like to have an opportunity to answer if I find it is
necessary.
Laying aside all the passion that has been presented here, I think
we ought to consider the law. Not whether the fair name of the
people of Rockingham County has been attacked, but what are the
facts?
Mr. Spencer has given a good history of the law and cited most
of the cases. Most of them were affirmed and the court refused to
change the venue. There are probably dozens of cases where the
lower court did change the venue and no appeal could be taken by
the Commonwealth.
The Uzzle case is one of the cases that analyzes the distinction
between the motion for a change of venue and a motion for a
change of venire. If a motion is made for a change of venue, for
good cause, it is not necessary to make first a motion for a change
of venire.
"The Statute makes no such requirement, and there is no reason
why the court should do so. Why should the accused be compelled
to ask for what he does not wish as a condition precedent to an
applicant for what he does wish and is entitled to under the statute
if he shows good cause?" Uzzle v. Co., 103 Va. 927.
The Uzzle case is one of the cases where the court reversed the
lower court and did change the venue. In that case the Commonwealth, as in this case, refused, or failed, to traverse the affidavit,
and the court in that case said that the affidavit, of course, stood.
Therefore, your Honor will have to consider, as though a demurrer
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to the evidence, the fact that the allegations made in the body of
the affidavits must be true for the purposes of this motion:
page 822 ~

"After a careful consideration of the facts alleged in the petition for a change of venue, and
which must be taken as true, except as hereinbefore indicated,
the court is satisfied that the accused showed good cause for a
change of venue, and that it ought to have been granted." (Id.
p. 929.)
Therefore, because there has been nothing traversed, nothing
denied and nothing contradicted, the court is then satisfied that
the accused showed good cause for a change of venue, and the
Supreme Court reversed the lower court.
In this case, the Commonwealth has never traversed and has
not denied the allegations of the affidavits. The motion to Dismiss
defendants' petitions is not a traverse to the petition; it is not
under oath and it is not an answer to the petitions whatsoever.
They do not answer a single allegation made in the petitions.
Therefore, every allegation made in the petitions must be taken
as true, because the Commonwealth does not deny the allegations
made in the petitions.
In Jones v. Commonwealth, 111 Va., 862, the court, in its
opinion, at page 865 said:
"The motion was founded upon the allegation that public opinion
was so strong against the accused that they could not get a fair and
impartial trial in Buckingham County. A number of witnesses were
examined, many of whom· it is true expressed the opinion that the
prisoners could have a fair and impartial trial in the county; yet, on
cross-examination, those same witnesses practically, without
exception, admitted that the belief was almost univerpage 823 ~ sal throughout the community that the accused were
guilty.''
That is one of the cases where the Supreme Court reversed the
lower court and said the trial court should have granted· a change
of venue. At page 866, the court said:
"In the state of feeling which evidently existed throughout
the community against the accused, the situation would not have
been relieved by importing a jury from another county, for it
is reasonable to assume that they would have yielded, to some
extent at least, to the influence of local prejudice. Cases sometimes arise ( and the cases in judgment are of that class) when
in order to obtain a dispassionate and impartial hearing, it is
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as essential to change the theatre of trial as to have a jury filling
the requirements of the law. The legislature, realizing the
posssibility of such a situation, has invested the courts with
power to change the venue, either upon the motion of the
accused or of the attorney for the Commonwealth, or without
such motion for good cause." * * *
"In Uzzle's case, the court, at p. 926, 107 Va., said: "It is
well settled that, where an application for a change of venue is
based simply on the ground of difficulty in obtaining jurors in
the county or corporation free from exception, it must be preceded by an application to summon jurors beyond
page 824 ~ such county." * * * * "But where the application for a
· change of venue is based upon the ground that there
exists such prejudice and excitement against the accused as to
endanger the fairness and impartiality of a trial conducted in
the county, then the rule of practice invoked by the Attorney
General does not and ought not to apply."
These cases come fully within the rule announced in the above
case, and the trial court erred in overruling the motion for a change
of ·venue."
I think your Honor will find, and it is borne out by what
.Mr. Spencer said, that, in a good many of the cases cited the~e
was mob violence. That is not the purpose of the Statute; we
do not have to have mob violence, and have not had mob violence.
That, however, does not militate against the fact that the overwhelming majority of the people of Rockingham County have
made up their minds that Frank Smith was murdered and that
his wife murdered him, or that she knows who did murder him.
That kind of opinion existing in the minds of a great mass of the
people of the county does not afford a forum in which a fair trial
can be had.
I know that your Honor will not be influenced as to whether
the fair name of Rockingham has been attacked. That is not
what is on trial ; but whether or not the situation here affords a
forum in which a fair trial can be had, an atmosphere which is
highly charged with the idea that Frank Smith was
page 825 ~ murdered, and that his wife either committed the murder or ·she knows who did it. That is the talk all over
the county and all over the city.
Recently I was out working on a fence and a man came and
told me the worst lie about this case. I said : "Where did you
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ever get such a lie?" and he said: "Everybody knows it." It was
the worst lie I ever heard and I would not dare repeat it to the
court. They drag in every imaginable kind of story and the
minds of the people are poisoned.
I do not say these men who gave the affidavits for the Commonwealth are not honest. I am not attacking what they have
said. They think the defendants could get a fair trial. They are
just like that woman last night. She said that she could give them
a fair trial and that she knew Mrs. Smith was guilty.
Right after this motion was made, the people wanted this show
to come to Harrisonburg; they want the trial here. Not only have
they an attack on these defendants, but an attack on the attorneys,
on any attorney who comes into the case.
They do not tell me the things that are said about me, but they
talk to me about these other counsel, and I presume they talk to
them about me when I am not present. If an attorney defends
the accused, he ·is condemned, and that is the atmosphere in which
these defendants have to be tried .
. The defendants have a better chance in being tried in Rockingham County than if they had been charged with a crime in som~
other county in ~hich the opinion was hostile to them. The people
of Rockingharn County are not mob violent people;
page 826 ~ but that does not militate against the fact that the defendants have the right to be trans£ erred from a
county which is charged with prejudice against them.
In closing, I wish again to request your Honor to give us the
opportunity to file a repy to the Memorandum of Authorities
filed today by the Commonwealth.
MR. WEAVER, of counsel for Mrs. Grace Smith:
Your Honor, the attorneys for the defendants have expressed
their opinions as to how they themselves feel, and they are, in
effect, affidavits. The courts have so held. In one case I readI do not have it before me now-that in delicate cases, such as
this, the attorneys are aides of the court, and they shall investigate
their cases carefully before making the motion and then so state
to the court. The gentlemen for the Commonwealth have stated
their view, that the people of Rockingham County could serve
as jurors. That is not the point in this case; we are not asking
for a change of venire, but for a change of venue. In other
words, the atmosphere is so charged with these prejudices that
unconsciously it gets into the court.
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. I did not intend to introduce this letter; it is an anonymous
letter, but the Commonwealth has spoken of it, and for that
reason, I am now introducing it (handing the letter to the
Court).
THE COURT:
You will have to use your own discretion as to whether to
introduce it or not.
page 827 ~ MR. HOOVER:
We object to the introduction of the letter, or to
its admission as evidence, principally because it is an anonymous
Jetter; these is no responsibility back of it. That letter might
have been written by one of the defendants, or a friend of the
defendants, or by a conspirator, to promote the proposition that
they are now bringing in. I do not make a charge to that effect.
.Ap_ anonymous letter has no credit in a court of law.
TJ;[E COURT: ( after reading the letter)
I do not think there is any pertinency in that letter.
MR. HAMMER:
We feel it is pertinent to the issue in this case. It shows what
certain persons £.eel about the case, although they have not signed
their names to it. If it were possible for us to produce them, we
would.
THE COURT:
The court refuses to admit the letter.
MR. WEAVER:
Counsel for defendants except to the Court's ruling.
MR. EARMAN:
The threats were made to the defendants in this case. It shows
the atmosphere, just what is permeating the county, on the eve
of these motions, when this matter is being argued, this letter is
sent in which these threats are made-a gang is going to con·
gregate and do so and so to the accused in this particular case.
It refers to them, "as that couple."
page828~ MR. HOOVER:
How do you know who that is?
MR. EARMAN:
It can only have one construction-that they intend to "white
cap" the defendants in this particular case.
·MR WEAVER:
. We have marked the letter and the envelope in which it came,
Defendant's Exhibit No. C, · filed May 4, 1945, and refused by
the Court.
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Attested this 15 day of June, 1945, to accused's Certificate of
Exception· No. VIII, the same having been rendered to the under·
signed on the 11 day of June, 1945, after notice to the Commonwealth Attorney as required by law.
(signed) H. W. BERTRAM
Judge of the Circuit Court of
Rockingham County, Virginia
page 829

r

DEFENDANT'S EXHIBIT NO. C
Envelope
"Harrisonburg, Va.
Apr. 30, 1945,
10AM
Mr. Russell Weaver,
City"
Letter
"Mr. Weaver
If you are so afraid Smith and Garner cant get a fair trial heresome of you will have a case of another kind for a gang is going
to give them a good old White Cap party and Staunton will (be)
in on it with the law from that town. Some of us democrats are
very sorrow we ever voted for you or some more but we will never
do it again and we will do all against you we can. If that low
down couple is not run out of town it will be to bad be·
page 830} cause the people dont have to put up with what they
are doing. If was some laboring man he would be
serving a term by this time.
A DEMOCRAT VOTER."
Attested this 15 day of June, 1945, to accused's Certificate of
Exception No. IX, the same having been tendered to the undersigned on the 11 day of June, 1945, ·after notice to the Common·
wealth Attorney as required by law.
(signed) H. W. BERTRAM
Judge of the Circuit Court of
Rockingham County, Virginia
page 831 r MR. SPENCER
The Statute 4914 prescribes the method of procedure on the
part of the petitioners, but does not prescribe the manner in which
the pleadings shall be met. I was careful to look throughout the
cases and found nothing to indicate how it was to be done. We
took the method that there was essentially here a petition that was
presented by the Statute and also a motion; and in filing these
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pleadings to make up the issues, we treated t_hem as a motion,
to dismiss the petitions and to overrule the motion, stating the
grounds, and that amounted to a traverse in the last paragraph of
our Motion to Dismiss, which reads as follows:
"And the Commonwealth further moves the Court to dismiss
the said petitions, and each of them, and to overrule the said
motions, and each of them, upon the further ground that the
great weight of the credible evidence shows that there does not
now exist and never has existed in Rockingham County any
public excitement, passion or prejudice such as would probably
or likely prevent the said Grace M. Smith and Ralph H. Garner,
or either of them, from having a fair and impartial trial in Rockingham County."
I believe that has the effect of a traverse.
page 832 ~ MR. RUEBUSH:
According to the well established practice in Virginia
a motion to dismiss-or whatever they call it-cannot be anything
other than a demurrer, not a traverse. In passing on the petitions
that were filed, as long as none of the facts were traversed, it is
nothing more than a motion to dismiss ; and, under those circumstances, the allegations of the petitions must be taken as true. This
pqsition is supported by the Uzzle and other cases.
MR. SPENCER:
If that is true we would like to have an opportunity to file further
pleadings.
THE COURT:
THE HEARING TODAY IS A proceeding excepting to the
petitions. The burden is on the defendants to sustain the petitions.
MR. RUEBUSH:
The exhibits and the affidavits sustain the allegations of the
petitions; and, therefore, we have gone forward with the burden
of proof. We wish to have it distinctly understood in having gone
forward with the evidence in this case, we do not waive our objecMR. RUEBUSH:
tions to the fact that no traverse have been made to the petitions.
page 833 ~ MR. HOOVER :
Defendants have alluded to the fact that they did
not receive any notice of the fact that we were filing these pleadings
until they came into court. I would like to say that I did not receive
copies of any of their pleadings until they, too, came into court.
THE COURT:
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I will give the defendants until \i\Tednesday morning, May 9th,
to file their memorandum of authorities.
MAY 9, 1945:
Counsel met with the court at 10 :00 A. M., on Wednesday, May
9, 1945, and with defendants filed their memorandum of authorities. ( See Record, page-.)
After consideration of defendants' memorandum of authorities,
the court delivered its opinion, as follows :
page834~ CERTIFICATE OF EXCEPTION NO. X
The following is the memorandum opinion filed by the Honorable H. vV. Bertram, Judge of the Circuit Court of Rockingham
County, Virginia:
After· careful consideration of the affidavits filed by the parties
for and against the motion to award a change of venue, I am of the
opinion that the facts and circumstances, so far as they appear
from the affidavits filed, failed to satisfy the court that a fair trial
cannot be had in this county of either one of the accused.
The burden is on the accused to establish such facts as would
justify such action by the court. This burden, in my opinion, has
not been met in this case.
As it appears to the court, the most that can be
said is that upon a trial of the case, there may be some
page 835 ~ difficulty in obtaining a jury of twenty persons free
from objections. This, however, can be taken care of,
if necessary, by the use of the provisions of Statutes relating to
venires.
To this ruling of the court, defendants, by counsel, excepted.
Attested this 15 day June, 1945, to accused's Certificate of
Exception No. X, the same having been tendered to the undersigned on 11 day of June, 1945, after notice to the Commonwealth
Attorney as required by law.
(signed) H. W. DER.TRAM
Judge of the Circuit Court of
Rockingham County, Virginia
page 836 ~IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY, VIRGINIA:
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COMMONWEALTH OF VIRGINIA
vs.

GRACE M. SMITH and RALPH H. GARNER
I hereby certify that the foregoing certificates of exception were
tendered to me within sixty days of the date of entry of judgment
on the 9th day of May, 1945, in said cause and that the Commonwealth's Attorney for Rockingham County, Virginia had reasonable notice, in writing, of the time and place at which said cer·
tificates of exception were to be tendered to me.
Given under my hand this 15 day of June, 1945.
(signed) H. W. BERTRAM
Judge of the Circuit Court of
Rockingham County, Virginia
page 837 ~

IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY, VIRGINIA:

COMMONWEALTH OF VIRGINIA
vs.

GRACE M. SMITH and RALPH H. GARNER
To J. R. Switzer, Clerk of the Circuit Court of Rockingham
County, Virginia:
You are hereby ordered that the foregoing and attached certificates of exception, numbered Certificate of Exception No. I,
Certificate of Exception No. II, Cectificate of Exception No. III,
Certificate of Exception No. IV, Certificate of Exception No. V,
Certificate of Exception No. VI, Certificate of Exception No. VII,
Certificate of Exception No. VIII, Certificate of Exception No. IX
and Certificate of Exception No. X, be made a part of the record in
the case of Commonwealth of Virginia vs. Grace M. Smith and
Ralph H. Garner and you will note the filing of the same .
. Done in Chambers at Harrisonburg, Virginia, this 15· day of
June, 1945.
(signed) H. W. BERTRAM
Judge of the Circuit Court of
Rockingham County, Virginia
I hereby certify that the Certificates of Exception
page 838 ~
were forthwith present~d to me and .filed on the ·clay
said exceptions were signed.·
·

Grace M. Smith ''- Commonwealth of Virginia

SB1~

(signed) J. ROBERT SWITZER
Clerk of the Circuit Court- of
Rockingham County, Virginia.

IN THE CLERK'S OFFICE OF THE CIRCUIT COURT OF
ROCKINGHAM COUNTY:
I, J. Robert Switzer, Clerk of the Circuit Court of Rockingham
County, Virginia, do hereby certify that the foregoing is a true
and correct transcript and copy of. the record in the case of Commonwealth of Virginia vs. Grace M. Smith and Ralph H. Garner,
pending in this Court.
I further certify that Lawrence H. Hoover, Attorney for the
Commonwealth, was notified of the time and place that counsel for
defen clan ts would apply for a copy of the record.
And I further certify that I.....awrence H. Hoover, Attorney for
the Commonwealth, was duly notified of the time and place that
certificates of exception would be presented to the Judge of the
Circuit Court of Rockingham County, Virginia, for signature.
Given under my hand this 15th day of June, 1945.
(signed) J. ROBERT SWITZER
Clerk of the Circuit Court of
Rockingham County, Virginia
page 839 ~

ATTEST: This the- 31st day of Decembe~, 1945,
to Defendant's Certificate No. 5, the same having
been tendered to the undersigned on the 11th day of ·December,
1945, after notice to the Commonwealth's attorneys, as required by
law.
(signed) H. W. BERTRAM
Judge of the Circuit Court of
Rockingham County, Virginia
page 840 ~

JUDGE'S FINAL CERTIFICATE

I, H. W. Bertram, Judge of the Circuit Court of Rockingham
County, Virginia, do hereby certify that the foregoing page 1 to
page 839 inclusive, is a true and correct stenographic copy of report
of all the testimony that was introduced and other incidents of the
trial therein, including all the instructions_ given, amended or refused, all exhibits or other writings introduced in evidence or presented, ( the original exhibits instead of being copied in the record,
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Supreme Court of Appeals of Virginia

upon request of counsel for the defendant are hereby directed to be
certified and forwarded by the clerk of this court to the clerk of
the Supreme Court of Appeals of Virginia in time for hearing of
an appeal of this case, in the event a writ of error is granted the
defendant to said Supreme Court of Appeals; it appearing that
said exhibits are necessary in this court in the companion case of
Commonwealth vs. Ralph H. Garner, now set for trial in this court
on February 18, 1946) to the trial court, all questions raised and
all rulings thereon in the case 9f Commonwealth of Virginia vs.
Grace M. Smith, tried in the Circuit Court of Rockingham County
Virginia, on the 15th to the 22nd days of .October, 1945, inclusive,
and it appears in writing that the Attorney for the Commonwealth
C>f Virginia has had reasonable notice of the time and place when
this report of the testimony and other incidents of trial to
be tendered and presented to the undersigned for certipage 841 ~ fication, which is certified within sixty days after fin~tl
judgment.
Given under my hand this the 31st day of December 1945.
(signed) H. W. Bertram
H. W. BERTRAM, Judge.
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Certificate of Clerk

ST ATE OF VIRGINIA,
COUNTY OF ROCKINGHAM, To-wit:

I, J. Robert Switzer, Clerk of the Circuit Court of Rockingham
County, Virginia, do hereby certify that the foregoing is a true
transcript of the record in the case of C onmwnwealt/i of Virginia
vs. G-race M. Smith ( indicted with Ralph H. Garner), so far as I
was required to copy. I further certify that notice required in case
of appeal was duly given by the attorneys for the defendant, Grace
M. Smith, to the attorney for the Commonwealth.
Given under my hand this 31st day of December, 1945.
J. Robert Switzer, Clerk.
Transcript Fee, $5.00.

~-···-

A Copy-Teste:
M. B. WATTS, Oerk.
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