IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4937
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Thursday the
9th day of October. 1958.
PORTSMOUTH TRANSIT COMPANY, Plaintiff in Error,

against
HERBERT L. BRICKHOUSE, ADMINISTRATOR, ETC.,
Defendant in Error.

From the Circuit Court of the City of Portsmouth

Upon the petition of Portsmouth Transit Company a writ of
error and sitpersedeas is awarded it to a judgment rendered
by the Circuit Court of the City of Portsmouth on the 24th
day of February, 1958, in a certain motion for judgment then
therein depending wherein Herbert L. Brickhouse, Administrator of the estate of Albert Eugene Brickhouse, deceased,
was plaintiff and the petitioner was defendant.
And it appearing that a snpersedeas bond in the penalty of
twenty-two thousand five hundred dollars, conditioned according to law, has heretofore been given in accordance with the
provisions of sections 8-465 and 8-477 of the Code, no additional bond is required.
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RECORD
•

•

•

•

•

MOTION. FOR JUDG :MENT.
To: Portsmouth Transit Company, Inc., defendant:
The undersigned moves this court for judgment and award
of execution against you for the sum of Twenty-five Thousand
($25,000.00) Dollars for this, to-wit:
1. Albert L. Brickhouse is the duly qualified administrator
of Albert E. Brickhouse, deceased, by order of the Clerk of the
Circuit Court of the City of Portsmouth, Virginia, entered
June 12, 1957.
2. On June 3, 1957, at approximately 8 :55 a. m., a bus owned
by you and at the time being operated by one of your drivers
and agents, ,vho was at the time acting· within the scope of his
employment, was proceeding in a westerly direction on High
Street in the city of Portsmouth, Virginia, between the intersection therewith of Kirn Street and ·watson Street. At said
time and place Albert E. Brickhouse was riding his bicycle
also on High Street in a westerly direction.
3. At said time and place your said driver was exceeding·
a reasonable speed under the circumstances, and traffic conditions then existing, and said driver wholly failed to keep a
proper lookout, which conduct constituted negligence on the
part of your said driver. As the proximate result
page 2 ~ of which your said bus struck Albert Eugene Brickhouse and his bicycle, throwing him to the pavement
and greatly injuring him.
4. As a result of the injuries sustained by Albert Eugene
Brickhouse from the negligence aforesaid of tl1is driver, Albert Eugene Brickhouse died on June 4, 1957.
5. The aforesaid conduct on the part of this driver constitutes negligence ,vhich proximately caused the death of Albert Eugene Brickhouse thereby entitling plaintiff to recover
damages against you.
6. At the time of his death, Albert Eugene Brickhouse was
aged 13; he left as his sole heirs at law two brothers, Herbert
L. Brickhouse and Garland ·E. Brickhouse, and a sister,
:Marian L. Brickhouse.
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WHEREFORE, judgment will be asked against you in the
amount aforesaid.
HERBERT L. BRICKHOUSE, Administrator
of the Estate of Albert Eugene
Brickhouse, Deceased.
By "WORTHINGTON, WHITE & HARPER
His Attorneys.

I

1

LUTHER ·w. "TRITE, III
Of Counsel.
Filed in the Clerk's Office the 18th day of June, 1957.
Teste:
K. A. BAIN, JR., Clerk
DORIS V ......... , D. C.

•
page 6}

•

•

•

•

INSTRUCTION Pl.

The Court instructs the jury that Portsmouth Transit Company owed the duty to Albert Brickhouse to keep its bus under
such control as to be able to slow down, or if necessary, stop
before reaching Albert Brickhouse 's bicycle, if the bus driver
saw or by using ordinary care should have seen tliat Albert
Brickhouse might reasonably be endangered if the bus tried
to pass the bicycle at the point of the accident.
G. 10-2-57.

F.E.K.
Ex. noted.
page 7 }

INSTRUCTION P2.

The Court instructs the jury that Portsmouth Transit Company owed the duty to Albert Brickhouse to keep a proper
lookout for danger, which included not only the physical act
of looking with reasonable care, but also reasonable prudent
action to avoid danger to Albert Brickhouse which a proper
lookout would disclose.
·

G. 10-2-57.

F.E.K.
Ex. noted.
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page 8 }

INSTRUCTION P3.

The Court instructs the jury that the driver of a vehicle
who exceeds a reasonable speed under the circumstances and
traffic conditions existing at the time is guilty of negligence.
G. 10-2-57.

F. E. K.
Ex. noted.
page 9}

INSTRUCTION P4.

The Court instructs the jury that the driver of the Portsmouth Transit Company bus owed the duty to Albert Brickhouse not to follow Albert Brickhouse more closely than was
reasonable and prudent, having due regard to the speed of the
bus and the bicycle and the traffic upon, and conditions of, the
highway at the time of the accident.
G. 10-2-57.

F. E. K.
Ex. noted.
page 10}

INSTRUCTION P5.

The Court instructs the jury that under the laws of Virginia, Portsmouth Transit Company owed the following duty
to Albert Brickhouse :
The driver of any vehicle overtaking another vehicle proceeding in the same direction shall pass at least two feet to the
left thereof and shall not again drive to the right side of the
highway until safely clear of such overtaken vehicle.
G. 10-2-57.
F. E. K.

Ex. noted.
page 11}

INSTRUCTION P6.

The Court instructs the jury that if you believe from a pre-
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ponderance of the evidence that Portsmouth Transit Company
failed to perform any of the duties to Albert Brickhouse or
that it was guilty of any act of negligence as defined in these
Instructions, and if you further believe that such failure to
perform its duties or acts of negligence proximately caused
the accident, then your verdict should be in favor of the
plaintiff against Portsmouth Transit Company.
G. 10-2-57.

F. E. K.

Ex. noted.
page 12

~

INSTRUCTION P7.

The Court instructs the jury that persons riding bicycles
on the highways of this State are subject to the same provisions of law as are applicable to the drivers of motor vehicles.

G. 10-2-57.

F. E. K.
Ex. noted.
page 13 ~

INSTRUCTION PS.

The Court instructs the jury that a 13 year old child is presumed to be incapable of negligence, and such presumption
prevails unless overcome by sufficient proof to the contrary.

G. 10-2-57.

F. E. K.
Ex. noted.
page 14

~

INSTRUCTION P9.

The Court instructs the jury that the driver of the bus had
the duty to anticipate that the child, Albert Brickhouse, might
act on childish impulse and thoughtlessly expose himself to
danger, if such danger became apparent to, or might have
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been discovered by, the bus driver in the exercise of ordinary care under the circumstances.

G. 10-2-57.
F.E.K.
Ex. noted.
page 15 ~

INSTRUCTION PlO.

The Court instructs the jury that if your verdict is for the
plaintiff against the defendant Portsmouth Transit Company, then you may award such damages as to you may seem
fair and just, and you may direct in what proportion the damages shall be distributed to the brothers and sister of Albert
Brickhouse, but as between the brothers and sister you have
the absolute discretion as to who shall receive the whole or
any part of the recovery.
You are further instructed that in fixing damages you
may take into consideration the care, society and attention
he would have given his brothers and sister; and further for
solace and comfort and for sorrow and mental anguish which
his death caused.
G. 10-2-57.

F. E. K.
Ex. noted.
page 16 ~

INSTRUCTION D-3.

The Court instructs the jury that the plaintiff in this case
bases his claim solely on the charge that the operator of the
defendant's bus was exceeding a reasonable speed, under the
circumstances, and failed to keep a proper lookout, then in
your deliberations you can only consider the charges, as alleged.
You are further instructed that the mere proof of the
happening of the accident and that the plaintiff was fatally
injured is not evidence of negligence. On the contrary, the
operator of the defendant's bus is presumed to have been free
from negligence and to have operated the bus with all reasonable and proper care unless and until the plaintiff, by a preponderance of the evidence, has proven to the contrary. This
burden rests upon the plaintiff throughout the trial and ap-

Portsmouth Transit Co. v. Herbert L. Brickhouse

7

plies at every stage thereof. Further, the plaintiff must not
only prove, by a preponderance of the evidence, that the defendant was negligent, as charged, but that such negligence
was the sole proximate cause of the accident and fatal injury.
Without such proof, the plaintiff cannot recover. The burden
of proof, as stated, extends not only to the alleged negligence,
as charged, but also the damages claimed.
If, upon consideration of all the evidence, you find that the
plaintiff was not shown, by a preponderance of the evidence,
that the operator of the bus, G. E. Cockrell, was guilty of
negligence, as alleged, or, you are left in doubt as to whether
or not the operator was negligent, as alleged, or that the accident complained of was unavoidable, or that the occurrence
was a pure accident, or that the alleged accident could not, in
the exercise of ordinary care, be anticipated, or expected, or
that the accident arose out of an· unexpected sudden emergency, then.the plaintiff cannot recover.
G. 10-2-57.
F. E. K.
Ex. noted.
page 17 ~

INSTRUCTION D-4.

The Court instructs the jury that if you find from the evidence that the operator of the bus was faced with an unforseeable emergency not due to his negligence and pulled his
bus hard to the left in an attempt to avoid any injury to the
boy, and, in so doing he did what, under the circumstances
any reasonable man would do, he was not guilty of any negligence.
You are further instructed that the law recognizes the fact
that the minds and muscles of men are not so coordinated that
they can act instantly in an emergency and, if under the circumstances, the operator Cockrell failed to do what a reasonable operator might otherwise could or would have done under
the conditions, he was not guilty of any negligence, and the
plaintiff cannot recover.
·
. G. 10-2-57.
F.E.K.

Ex. noted.
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INSTRUCTION D-5.

The Court instructs the jury that the transportation carrier by bus is not an insurer of the safety of other persons
using the streets and is not required to anticipate unusual occurrences or unexpected emergencies and is not required to
exercise such a degree of care so as to prevent the possibility
of accidents.

G. 10-2-57.

F. E. K.
Ex. noted.
page 19}

INSTRUCTION D-7.

The Court instructs the jury that, while there is a prima
facie presumption that a boy between the ages of 7 and 14
years cannot be guilty of negligence, yet, if it be found that a
child has sufficient maturity and capacity to realize the danger
of the situation and the activity in which he was engaged, then
the prima f acie presumption is removed ane he could be considered capable of negligence and contributory negligence the
same as if he were an adult ; and if the jury find from the
evidence that the plaintiff's intestate-the deceased boy-had
sufficient maturity and capacity to realize the danger incident
to riding a bicycle upon the streets of a city upon which
there was other traffic, including· the defendant's bus, and he
failed in the operation of his bicycle, and as a sole proximate
result of such operation the accident occurred, then the plaintiff cannot recover.

G. 10-2-57.

F.E.K.
page 20 ~

INSTRUCTION D-9.

The Court instructs the jury that they must consider this
case solely upon the evidence before them, and the law laid
down in the instructions of the Court, they must not let any
sympathy they may feel influence their verdict. A verdict
cannot be based, in whole or in part, upon conjecture or sur-
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mise or sympathy, but must be based solely upon the evidence
in the case and the instructions of the Court.

G. 10-2-57.

F.E.K.
~

page 21

INSTRUCTION D-12.

The Court instructs the jury that an accident which is ordinarily not avoidable by the exercise of that precaution which
is expected of the ordinary man but which is not reasonably
foreseen by man in the exercise of reasonable caution, cannot
be made the basis of liability.

G. 10-2-57.

F.E.K.
Ex. noted.
page 22

~

INSTRUCTION D-13.

The Court instructs the jury that the. following reaction
·tim:e of drivers of motor vehicles before such drivers can take
action on a presentation to such driver of an instance requiring action as set up by 346-212.2 of the Code of Virginia:
That a
reacting;
That a
reacting;
That a
reacting;
That a
reacting.

driver traveling 10 MPH will drive 11 feet before
driver traveling 15 MPH will drive 16 feet before
driver traveling 20 MPH will drive 22 feet before
driver traveling 25 MPH will drive 27 feet before

G. 10-2-57.

F. E. K.
Ex. noted.
page 23 ~

INSTRUCTION D-1.

The Court instructs the jury that there is no evidence in this
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case that the operator of the defendant's bus was exceeding
a reasonable speed, under the circumstances.
R. 10-2-57.

F. E. K.

Ex. noted.
page 24 ~

INSTRUCTION D-2.

The Court instructs the jury that there is no evidence in this
case that the operator of the defend ant's bus failed to keep a
proper lookout.
R. 10-2-57.

F.E.K.

Ex. noted.
page 25 ~

INSTRUCTION D-6.

The Court instructs the jury that where the evidence leaves
it just as probable that an accident was caused by one of two,
or more causes, for only one of which the defendant could be
liable, then the plaintiff has not sustained the burden of proof
required under the law and no recovery may be had.
R. 10-2-57.

F.E.K.

Ex. noted.
page 26 ~

INSTRUCTION D-11.

The bus driver in this case, G. E. Cockrell, was not guilty
of neg·ligence in this case if the accident was one which waEl
merely possible according to occasional experience, and this
case, if according to occasional experience the accident was
not reasonably foreseeable, the defendant would not be liable
and the plaintiff would not be entitled to any recovery.

R'. '10-2-57.
F. E. K.

Ex. noted.

•

.

.

•

•

•
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page 27}

•

•
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•

•

UPON A MOTION.

At this day came the parties by their attorneys and thereupon, came a jury, to-wit: Claiborne N. Ball, Harry H.
Harcum, Arthur Bass, Ernest W. Beck, William T. Alexander,
Ernest F. Bibb, and Jerome S. Bisese, who being duly swor.a
the truth to speak, upon the issue joined, and having fully
heard the plaintiff's evidence; whereupon, the defendant, by
counsel, moved the Court to strike out the plaintiff's evidence,
and enter judgment for the defendant, which motion being
heard, the Court doth overrule the same, to which action· of
the Court, the defendant, by counsel, excepted; whereupon,
the Court adjourned for lunch to reconvene at 1 :30 P. M., and
thereupon, the Court reconvened at 1 :30 P. M., and the defendant, by counsel, stated to the Court that it rested its case,
and the defendant, by counsel, again moved the Court to strike
out the plaintiff's evidence, and enter final judgment for the
said defendant, which motion being heard, the Court doth
overrule the same, to which action of the Court, the defendant,
by counsel, excepted; and the jury, having heard the argument of counsel, retired to their room to consult of their verdict and after sometime returned into Court, having found the
following verdict : '' Oct 2, 1957. We the jury find in behalf
of the plaintiff a verdict of a total sum of Twenty
page 28 } Thousand ($20,000.00) dollars. This sum is to be
divided as follows:
The Administrator, Herbert L. Brickhouse
The brother, Garland E. Brickhouse
The sister, Mirian L. Brickhouse

$10,000.00
5,000.00
5,000.00

Respectfully submitted,
WILLIAM T. ALEXANDER, Foreman.'';
whereupon, the defendant, by counsel, moved the Court to
set aside the verdict and enter final judgment for the defendant, or in the alternative to set aside the verdict of the
jury and grant it a new trial, on the grounds that the said
verdict is contrary to the law and evidence, error of the Court
in passing on certain motions, error of the Court in granting
and refusing certain instructions error of the Court in admission and rejection of certain evidence, and refusal by the
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Court to strike out plaintiff's evidence, which motions are
continued to December 20, 1957.
A Copy-Teste:
KENNETH A. BAIN, JR., Clerk.
page 29 ~

Oct. 2, 1957.

We the jury find in behalf of the plaintiff a verdict of a
total sum of Twenty Thousands ($20,000) dollars.
This sum is to be divided as follows:
The administrator, Herbert L. Brickhouse
The brother, Garland E. Brickhouse
The sister, Marian L. Brickhouse

$10,000

5,000
5,000

Respectfully submitted,
WILLIAM T. ALEXANDER, Foreman.
page 30

~

Virginia:

In the Circuit Court of the City of Portsmouth, on the 24th
day of February, 1958.
UPON A MOTION TO RECOVER MONEY.
At this day came again the parties by their Attorneys and
the Court having fully heard the motions of the defendant
heretofore entered herein to set aside the verdict of the jury
heretofore rendered herein, and enter :final judgment for the
defendant, or in the alternative to set aside the verdict of the
jury and grant it a new trial, on the grounds that the said
verdict is contrary to the law and evidence, error of the Court
in passing on certain motions, error of the Court in granting
and refusing certain instructions error of the Court in admission and rejection of certain evidence, and refusal by the
Court to strike out plaintiff's evidence, the Court doth overrule the same, to which action of the Court, the defendant,
by counsel, excepted; it is therefore considered by the Court
that the plaintiff recover of the defendant the sum of Twenty·
Thousand ($20,000.00) dollars, with interest thereon to be
computed at the rate of Six per cent per annum from the
2nd day of October, 1957, till paid, and its costs by it about
its suit in this behalf expended.
And the said defendant in Mercy, &c.
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But at the instance of the defendant, who desires to present
a petition for a writ of error and superserdeas to the judgment entered in this case, execution hereof is suspended for a
period of sixty (60) days from the date of judg-

page 31 ~ ment, when the said defendant or someone for it,
shall give bond before the Clerk of this Court, with
surety approved by said Clerk, in the penalty of Twenty-two
Thousand Five Hundred Dollars, ($22,500.00) payable to the
plaintiff in this case, with a condition reciting said judgment
and the intention of the defendant to present such petition and
providing for the payment of all such damages as any person
may sustain by reasons of such suspension in case a s upersedeas to such judgment be not allowed and be effectual within
the time specified.
1

A Copy-Teste :
KENNETH A. BAIN, JR., Clerk
By ...................... , D. C.

•

•

•

•

•

•

•

•

•

•

page 33 ~

NOTICE OF APPEAL AND ASSIGNMENTS
OFERROR.
Now comes the Portsmouth Transit Company, Incorporated, by counsel, and hereby gives notice of appeal from the
verdict of October 2, 1957, and from the judgment entered
upon this verdict on February 24, 1958, and sets forth the
following assignments of error:
(1) That the Court erred in denying a motion for judgment
for the defendant non obstante verdicto on the following
grounds:
(a) That there was no negligence shown of the defendant,
its servants or agents which proximately caused or contributed to the injury made the basis for this suit.
(2) That the Court erred in refusing to grant a motion to
strike the plaintiff's evidence which was made after the plaintiff rested, and renewed after the defense rested, without the
defendant presenting any evidence on the ground that there
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wa~ .no negligence of the defendant which proximately caused
or contributed to the injury made the basis for this ~uit. ..
(3) That the Court erred in refusing to grant this defendant's motion to set aside the verdict and grant a new trial
on the following grounds:
(a) That the verdict of Twenty Thousand Dollars ($20,~
000.00) awarded to the administrator and beneficiaries of a
thirteen year old orphan boy, without any showing of lost
earnings or hospital expenses or any other concrete damages,
or special damages, was so excessive as to shock the conscience of reasonable men.
page 34 } (b) That the Court erroneously admitted evidence of police officer Weatherly's testimony concerning certain statements made by George E. Cockrell, bus
driver, to officer Weatherly twenty minutes after the accident,
to which evidence the plaintiff duly objected and noted its
exception on the grounds that it was not a declaration against
interest as the said George E. Cockrell was not an agent of the
company and was not a defendant, and further, that the
s~atement was made more than twenty minutes after the accident.
(c) That the Court erred in admitting the testimony of
P. P. Gregg and plaintiff's Exhibit #15 relating to the distances and heights from which a bus driver might see a child
on a bicycle behind a parked car when such evidence and
exhibit was not based upon any testimony in the trial and
when such evidence was mere conjecture, not material, did
not represent, and could not represent the situation which
existed at the time of the accident made the basis for this
suit, since the measurements were based upon surmise and
conjecture and the witness's further statement that he obtained some measurements from his own automobile and from
some measurements obtained by using another bus and judging where a bus driver's eye might be, and further, estimating
and judging where an automobile might he, and further estimating and judging where boy on a bicycle might be, all
of which was pure conjecture, immaterial, irrelevant, misleading- and inadmissible.
(d) That there was no evidence of an".\y ncg·ligence on the
part of this defendant which proximatelv Nmsed or contribi1ted to the injury made the basis for this suit.
( e) That the Court erred in granting any and all instructions offered by the plaintiff on the ground that there was
no evidence which a jury could properly find the defendant
guilty of negligence which proximately caused or contributed
to the injury made the basis for this suit. The motion for
judgment alleged only two statements constituting negligence

a
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as follows : '' At said time and place your said driver was
exceeding a reasonable speed under the circumstances and
traffic conditions then existing and said driver wholly failed to
keep a proper lookout.'' And, that since these were the only
two allegations of negligence, the instructions
page 35 } grant~d relating to other grounds of megligence
were wholly without basis and were erroneous, and
this applies to Instructions P-1; P-4; P-5, and these, combined with Instruction P-6, were based on surmise, conjecture
and finding instructions, which conduct of the· Court in gTanting same was clearly erroneous.
.
(f) That the Court erred in granting Instruction P-1 on
the ground stated in Paragraph ( e) above and on the ground
that the instruction stated a positive duty requiring "such
control'' without stating reasonable control. That there was
no evidence that the driver of the bus could avoid the accident after the danger became apparent, and further, that there
was no allegation in the motion for judgment that the bus
was not operated under proper control nor was there any
allegation in the complaint which would warrant the granting
of an instruction on the theory of whether the bus driver saw,
or, in the exercise of reasonable care should have seen and
ascertained that the decedent "might reasonably be endangered if the bus tried to pass the bicycle at the point of the
accident." That the instruction erroneously assumed that
the bus was passing the bicycle at the point of impact when
there was no evidence in the case upon which it could even be
inferred that there was any intention or attempt upon the
part of the bus driver to pass the bicycle and that, by so
instructing, the Court usurped the provisions of the jury in
determining whether the bus was passing the bicycle and
whether the bus was operating under reasonable control.
(g) That the Court erred in granting Instruction P-2 since
the instruction usurped the fact-finding function of the jury
in stating "a proper lookout for danger" without first showing some negligence on the part of the bus driver and that
the instruction assumed that the· bus driver did not keep a
proper lookout and also assumed that Albert Brickhouse was
in a dangerous situation. That these questions were questions
for the jury and not for the Court, and that there was no evidence upon which to base a claim of failure to take reasonably
prudent action, or that the bus driver did not keep a proper
lookout.
(h) That the Court erred in granting Instruction P-3 because it was a mere abstract statement of law, not
page 36} relative to the case and assumed, without exactly
·
saying such, that the bus driver was exceeding a
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reasonable speed which tended to cause the jury to believe
that the driver of the bus was exceeding a reasonable. speed,
under the circumstances. That the question of speed was a
question to be submitted to the jury and by stating ''that the
driver of a vehicle who exceeds a reasonable speed, under the
circumstances and traffic donditions existing at the time, is
guilty of negligence,'' assumes that the driver was exceeding
such speed and such instruction, in its abstract form, should
not have been granted since it usurped the jury's function and
was not based upon evidence.
(i) That the Court erred in granting Instruction P-4 on the
ground that there was no allegation in the motion for judgment, or pleadings, that the bus was following the decedent
more closely than was reasonable and prudent and that no
portion of the instruction was mentioned anywhere in the
pleadings and that the plaintiff's own evidence indicates that
the bus driver was not following the decedent boy on the
bicycle, and the circumstances at the time of the accident do
not indicate any such condition mentioned in the instruction
and that the instruction was not relevant or material to the
issues presented.
(j) That the Court erred in granting Instruction P-5 because it was an abstract statement of a statutory provision
not applicable to this case and that there was no evidence
that there was any intention to pass, nor was there any evidence of any passing, and that the statement that he should
not drive on the right side of the highway was immaterial and
misleading and that it was not set forth in the pleadings as a
basis for recovery and no alleg·ation was made of such, and
that it assumed and usurped the jury's function of finding
whether the bus was overtaking the bicycle of Albert Brickhouse, when there was no evidence of such, and that it made
the defendant guilty, as a matter of law, since the bus ·and
bicycle collided, in assuming that the bus was passing the
bicycle, it would be absolutely and irrevocably necessary that
the bus could not have passed more than two feet
page 37 ~ to the left of the bicycle since it hit the bicycle. This
instruction was misleading, irrelevant, not material, and not based upon any of the pleadings or evidence.
(k) That the Court erred in granting Instruction P-6 in
that it is a blanket instruction which permitted the jury to find
the bus driver guilty of negligence on any theory and it permits the jury to take into consideration the instructions on
passing and following too closely and various other and
sundry matters mentioned above in other errors and instructions, and since it is a mandatory and finding instruction
coupled with other instructions, was erroneous, irrelevant:
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misleading and allowed the jury to .find against the defendant
on the basis that the collision occurred by virtue of Instruction P-4 and Instruction P-5, without any negligence and
without any allegation of such in the motion for judgment,
thereby usurping completely the jury's function. There is no
evidence upon which this instruction could be properly based.
(1) The Court erred in granting Instruction P-9 because,
in the motion for judgment and allegations upon which the
plaintiff bases liability, there is no charge that the bus driver
was guilty of any negligence because he failed to anticipate
that the child might go, upon a child's impulse, and thoughtlessly expose himself to danger, nor is there in the complaint
or evidence that the danger entered into became apparent to
the bus driver or might have been discovered in the exercise
of reasonable care in time to avoid it. This is an instruction
of the doctrine of last clear chance and there is no evidence
upon which to base the doctrine of last clear chance and the
Court assumes and finds that the bus driver had ·a positive
duty to anticipate that the child might thoughtlessly expose
himself to danger, whereas, this question should have been
left to the jury.
(m) The Court erred in the granting of Instruction P-10 on
the grounds stated as to all of the instructions and further,
that there is no evidence that the statutory beneficiaries, as a
result of the death of their brother, would lose any care or
attention because of his death. There was no evidence with
reference to sorrow or mental anguish of which the beneficiaries have suffered and that the instruction allowed the jury
to render an excessive verdict.
page 38 } (n) That the Court erred in refusing to grant
Instruction D-1 and D-2, since the evidence in the
case shows conclusively that the bus driver neither was operating at excessive speed, under the circumstances, nor is there
any evidence that he failed to keep proper lookout.
( o) That the Court erred in refusing to grant Instruction
D-6, since in this case, it could reasonably be probable that
this accident happened solely because of the conduct of the
deceased boy in riding his bicycle and, if this were true, the
defendant would not be liable. The causes upon which the
plaintiff relies is excessive speed and improper lookout, and
this instruction is peculiarly applicable to the evidence and the
conditions that existed at the time of this accident and, inasmuch as it defines the burden of proof and the necessity for
the plaintiff to prove his case, the instruction should have
been granted.
( p) The Court erred in refusing to grant Instruction D-11
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because it is a fundamental statement of the law of negligence
based upon what was merely possible, according to occasional
experience and not probable, and is designed to tell the jury
that if this accident was not reasonably foreseeable, the defendant would not be liable.
VIRGINIA TRANSIT COMPANY,
INCORPORATED
By ROBERT G. DOUMAR
Of Counsel.

•

•

•

•

•

VIRGINIA:
In the Circuit Court of. the City of Portsmouth.
HERBERT L. BRICKHOUSE,
Administrator of the· Estate of
ALBERT EUGENE BRICKHOUSE,
v.

Deceased.

NOTICE OF APPEAL

PORTSMOUTH TRANSIT COMPANY, INC.,
a corporation.
TO: Messrs. William C. Worthington and Luther W.
White, III, Attorneys for Herbert L. Brickhouse, Administrator, etc.:
P.LEASE TAKE NOTICE, That on the 27th day of March,
1958, the undersigned will present to the Honorable Floyd E.
Kellam, Judge of the Circuit Court of the·City of Portsmouth,
Virginia, at the courthouse of said city, the stenog-raphic report of the testimony and other proceedings of the trial of the
above-entitled case for certification by said Judge, and will, on
the same date, make application to the Clerk of said court for
a transcript of the record in said case, for the purpose of presenting the same to the Supreme Court of Appeals of Virginia
with a petition for a writ of error and supersedeas to the ·finai
judgment of the trial court in said case.
PORTSMOUTH TRANSIT COMPANY, INC.,
Venable, Parsons, Kyle & Hylton
By Robert G. Doumar
Attorneys.

Portsmouth Transit Co. v. Herbert h Brickhouse

19

Percy Porcher Gregg.

Legal service of the above notice is hereby accepted, this
·
·
·
20th day of -March, 1958.
Worthington, White & Harper.
Luther W. White, III.
Attorneys for Herbert L. Brickhouse,
Administrator, etc.
VIRGINIA:
In the Circuit Court of the City of Portsmouth.
HERBERT L. BRICKHOUSE,
Administrator of the Estate of
ALBERT EUGENE BRICKHOUE,

Deceased.

v.
PORTSMOUTH TRANSIT. COMPANY, INC.;
a corporation.
TRANSCRIPT OF TESTIMONY.
Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above-entitled case, in
said court, on the 2nd day of October, 1957, before the Honorable Floyd E. Kellam, Judge of said court, and a jury.. ·

•

•

•

..

•

APPEARANCES: Messrs. William C. Worthington and
Luther W. White, III, Attorneys for the plaintiff.
Messrs. Lester S. Parsons and Robert G. Doumar, Attorneys
for the defendant.
~

Portsmouth, Virginia, October 2, 1957.

A jury was empaneled and sworn; the witnesses were sworn
and excluded;- opening statements were made by counsel; and
the following evidence was introduced :
PERCY PORCHER GREGG,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:
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Percy Porcher Gregg.

Examined by Mr. White:
Q. Mr Gregg, state your name, your address and your occupation.
A. My name is Percy Porcher Gregg. I live at 215-73rd
Street, Virginia Beach. I am a partner in the firm of John M.
Baldwin and Associates, civil engineers and land surveyors.
Q. Does your work require you to make accurate surveys
of physical premises Y
A. Yes, it does.
Q. Did your firm at our request make a physical survey of
the portion of High Street in the City of Portsmouth between
Kirn and Watson?
A. Yes, we did.
Q. Will you examine that plat there and see if that is the
result of your work?
A. Yes, sir, it is.
page 4} Q. What is the scale on that survey, Mr. GreggT
A. One inch equals ten feet.
Mr. White: I introduce it, Your Honor.
The Court: I will mark it "Plaintiff's Exhibit 1."
By Mr. White:
Q. Mr. Gregg, do you have any personal knowledge of the
accident which occurred at that location Y
A. It seems to me that I recall reading about it in the paper,
but I am not sure. I know nothing other than what I possibly
saw in tpe paper.
Q. This is an accurate survey of that scene made by you T
A. Yes, sir, to the best of my ability.
Q. Answer Mr. Parsons' questions.
CROSS EXAMINATION.
By Mr. Parsons:
Q. I did not get your name.
,. ¥ ·
A. Gregg.
Q. Gregg?
A. Yes, sir.
Q. When was this made, Mr. Gregg?
A. The date of the plat is September 30th. The survey was
actually made last Thursday, which would be S'eppage 5 } tember 26th, and Friday morning, September 27th.
Q. You don't know whether there had been any
•••

1
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Noah E. WilUams, Jr.
changes in the conditions from the time of this accident until
you made the survey!
A. No, sir.
Mr. Parsons: If Your Honor please, it will have to be
shown that the situation was similar when this was made as
when the accident happened. I assume Mr. White will have
somebody to show that, and if he does, I have no objection.
The Court: All right.
Mr. Parsons: That is all.
Mr. White: I am going to recall Mr. Gregg later, if Your
Honor please.

•

•

•

•

•

NOAH E. WILLIAMS, JR.,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows :
Examined by Mr. White:
Q. Tell the jury your name, please.
A. Noah E. Williams, Jr.
Q. What is your address Y
page 6 ~ A. 714 East Elliott Avenue, Portsmouth, Virginia.
Q. What is your occupation?
A. Chief photographer of the Ledger-Star in Portsmouth.
Q. How long have you been doing photography work, Mr.
Williamst
A. A little over ten years now.
Q. I ask you, sir, whether in your capacity as a photographer
for the paper you went to scene of an accident in the 2700
block of High Street on June 3rd of this year?
A. I did.
Q. Did you make photographs of what was represented to
you as being the scene of the accident Y
A. I did.
(Photographs were handed to Mr. Parsons by Mr. White.)
Bv Mr. White:
·Q. Mr. Williams, I hand ·you nine pictures and ask yo1J if
vou took these pictures at the scene of this accident?
·
· A. Yes; sir,I did. ·
·
·
· Q. Do ·you ~ecall what time pf the iµ9rning you arriv:ed at
thP i::t'ene?

22

Supreme Court of Appeals of ,Virginia

Noah E. Williams, Jr.
· A. No, sir, I just don't know.
Q. Do you know how long after the accident it was as it was
reported to you, approximately Y
A. In my office I have a police radio that is on the frequency
with the city police. I heard the call come over that
page 7 } there had been somebody injured in an accident at
High and-I don't know what block it. was-the
2700 block, I think. Of course, the first thing I did was to get
my camera, get in the automobile and go up High Street.. How
much time elapsed between that I just don't know. How long
it took me to get there I just don't know.
Mr. White: We introduce these photographs, Your Honor.
Mr. Parsons: Just a moment.
By Mr. Parsons:
Q. You don't knowMr. White: I am not through examining him.
The Court : I will let him ask the question.
By Mr. Parsons:
Q. Do you think it may have. been an hour after the ac~ident
before you got there Y
· .':
A. No, sir.
·
Q. Half an hour T
A. Less than that.
Q. Fifteen minutes T
A. I would say from 15 to 20 mi~utes~ ·
.
!Q: When you got there, there were three other cars· involved
:
in this accident. Were they still in the street at the
page 8 ~ point of this··accident when you got thereT
A. If I recall rightly, sir, I remember seeing two
automobiles. One of them I remember mainly because it belonged to Mrs. Leffler, !'think, and her son works at the newspaper. That was a Qhevrolet, if I am not mistaken. That one
I paid particular attention to. But, it was at the curb.
Q. It was attlie curb Y
·
·
A. Yes, sir.
Q. There were no cars out in the center of the street when
you. got there, in- any· of the lanes T The bus was over in the
field!
A. I don't· know. It seems to me, if I remember rightly,
when I pulled up to the scene there was one automobile, going
out High Street it would be in the left lane, still in th~ street. .
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Noah E. Williams, Jr.
· Mr. Parsons: If Your Honor please, it is apparent to me
that these pictures do not disclose the actual traffic conditions.
that existed at the time of this occurrence. They apparently
show some automobiles that had come up and some pedestrians
-quite a number of them-that had come up and were standing around. I have no objection to their showing a picture of
the bus over there near a house. I think that is a proper pori
trayal of the place where the bus was when it stopped. There
are two of those pictures, I think. The other piepage 9} tures I object to, because I do not think they reflect
the actual conditions at the time.
· The Court: I do not think I can pass on that question right
at this moment. I will give you an opportunity to further examine the witness with reference to each picture. I have not
seen them. I do not think I can pass on that question..I will
allow you to examine him further as to each picture.

By Mr.White:

.
Q. Mr. Williams, as to this picture here, does it accurately.
reflect-

Mr. Parsons: Have you got those numbered T
Mr. White: I will number them.
The Court: ·why can't I number them as exhibits, in other
words, and not let them in for awhile! Do you have any pref. erence as to how you want them numbered 7
Mr. White: . No, sir.
(Numbered by the Court.)
· Mr. Parsons: If Your Honor please, subject to the witness
stating that he wasn't there when it happened and he doesn't
know what was moved before he got there, I do not want to ·be
put in the position of preventing any evidence that gives this
jury anv information that they ought to have. So, subject
., to that, I have no objection to the pictures.
page 10 } Mr. White: He said that he was there within
twenty minutes.
The Court: There is no objection then for the time beingT
Mr. Parsons: No, sir.
By Mr. White:
.
Q. Do these photographs reflect what was there, Mr. Williams, when you took the pictures 7
A. Yes, sir.
Q. Have they been retouched or retinted in any wayT
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Noak E. Williams, Jr.
A. Not at all. They are true photographs of just what I_

shot.
The Court: These pictures are numbered Plaintiff 'a Exhibit 2 through 10.
By Mr. White:
Q. Mr. Williams, I ask you if at my request on Jun.e 13, 1957,
you took these additional photographs Y
Mr. White: This one we will ask the Court to mark as Exhibit 11.
Mr. Parsons: Let me see that.
(Handed to Mr. Parsons.)
Mr. Parsons: I object to the one that shows what app~ars
to be the right front of the bus, because I do not believe it has
any connection with this accident.
·
Mr. White: If Your Honor please, I will mark·
page 11 ~ it "11."
The Court: All right.
Mr. White: So we will know what he is talking about. The
other two I have marked "12" and "13."
By Mr. White:
.
Q. This picture, Mr. Williams, No. 11, where did you take
that picture T
A. It was at the bus barn on Mount Vernon Avenue when I
shot that picture.
Q. Do you know how the dent, which shows in the middle of
the photograph, got there?
A. I have no idea.
Q. Do you know whether anything was changed from the
time of the accident up until the time you took this picture T
A. No, sir.
Q. Does this picture accurately reflect the right-hand front
corner of the bus on June 13th f
A. It does.
·
Mr. White: We offer it as Plaintiff's Exhibit 11.
Mr. Parsons: We object to it, if Y~ur Honor please. It was
taken after the bus went to the barn. I _don't know how long
it was.

Portsmouth Transit Co. v. Herbert L. Brickhouse

25

Noah E. Williams, Jr.
By The Court:
Q. How long after it went to the barn, was it before the pictu;re ~as taken of the bus7 Do you remember, roughly?
page 12 }

Mr. Parsons : I think it.is shown on there that it
was taken on the 13th.
Mr. White: Ten days later, Your Honor.
The Court: For the time being I will allow it to come in
over your objection.
Mr. Parsons : I note an exception, because I do not think it
ought to go in until he proves t~at it was in the same condition.
By Mr. White:
Q. Is the same thing true with respect to No. 12, Mr. Williams, on the left front side T
A. Yes, sir.
Q. Photograph No. 13 appears to be a shot showing in a
westerly direction on High Street. Is that an accurate picture
of High Street at the time you took the photograph on June
13th!
A. ltis.
By Mr. Parsons:
. Q. When was the picture of the other side of the bus taken Y
· A. They were both taken at the same time.
Mr. Parsons: Then we register the same objection, if Your
Honor please, to both of those. As to the one taken looking in
a general direction on High Street, I do not think it will help
this jury any or have anything to do with what they are trying to determine. It is a mere physical layout of a
page 13 } street some days later.
By Mr. Parsons:
Q. When was it taken, Mr. Williams T
A. It was taken on the 13th, also.
Mr. Parsons: It was taken ten days after the accident. I
don't care too much about the picture of the street, but I am
just calling Your Honor's attention to it. Ten days after the
accident a picture was taken of traffic on the street.
The Court: ,vas it taken in an attempt to show the traffic
or in an attempt to show the street!
Mr. White: To show the street.
The Court: The street itself, and not the traffic!
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Curry 0. Hall, Jr.
Mr. Parsons: It is not too objectionable, but I am calling
Your Honor's attention to the fact. The other two I seriously
object to, because they have physical marks on them that will
have to be shown existed.
The Court: Gentlemen I would like to have a word with
you.
(The Court conferred with counsel outside the hearing of
the jury and the reporter.)
The Court: The photograph of High Street -is marked
"Plaintiff's Exhibit 13."
By Mr. White:
Q. Answer Mr. Parsons, Mr. Williams.
Mr. Parsons: This plat has been introduced in
evidence?
The Court: Yes, sir; Plaintiff's Exhibit 1.
Mr. Parsons: No questions.

page 14 ~

•

•

•

•

•

CURRY C. HALL, JR.,
called as a witness on behalf of -the plaintiff, having been first
duly sworn, testified as follows·: ·
Examined By Mr. White:
Q. Will you state your name, address and occu·pation f
A. Curry C. Hall, Jr.; 217 Pine Road. I am in the baking
business, Portsmouth.
Q. Mr. Hall, on the morning of June 3rd of this year were
you on High Street in your automobile in the City of Portsmouth?
A. That is correct.
Q. Were you a witness to an accident which occurred between a boy on a bicycle and a Portsmouth Transit bus 7
A. That is correct.
Q. Now Mr. Hall, there has been introduced here this physical survey. Will you look at it and get yourself oriented?
This direction is downtown Portsmouth. This is
page 15 ~ westerly on High Street.
Mr. Worthington: That is Plaintiff's Exhibit 1.
Mr. White: Plaintiff's Exhibit 1.
A. In other words, this is west and that is east Y
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Curry C. Hall, Jr.
By Mr. White:
Q. That is right. This shows Watson Street. This shows
Kirn Street. This shows· the traffic light at the corner of Kirn
and High.
A. I think I understand.
· Q. All right. Will you tell the jury, by placing this little
model, where you were proceeding on High Street that morning, Please note the different lanes of traffic.
A. That is the center of the street. (indicating) 7
Q. That is the center.
A. I was in the center lane.
By Mr. Parsons:
Q. This is the middle line.
A. Oh! Then I was in this lane (indicating).
By Mr. White:
Q. You were in the lane nearest to the center of the road Y
A. Yes.
Q. You were going in an easterly direction 7
A. Yes.
page 16 ~ Q. Was anybody with you T
A. No ; I was alone.
Q. What time of the morning was it when you got in this
approximate area T
A. It was just before 9 :00 o'clock. I don't recall the exact
time.
Q. In the morning T
A. In the morning.
Q. And you were by yourself T
A. That is correct.
Q. At what speed were you proceeding on High Streett
A. I was running with the traffic, 20 to 25 miles an hour.
Q. What was the condition of traffic at the timeT
A. Rather heavy.
Q. Both ways T
A. I don't recall as to tbe other direction. I do know that it
was very heavy in my direction, because as I attempted to stop
my car there was heavy traffic behind which I was cautious of.
Q. All right, sir. Tell the jury whether or not you saw to
your left a boy on a bicycle in the 2700 block of High Streett
A. Yes.
· Q. In what direction was he proceeding?
pag·e 17 ~ A. It would be west.
Q. Were there anv automobiles parked along the
curb on the north side of High Street 7
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Gurry C. Hall; Jr.

A. I could not answer that .
. Q. You don't recall?
A. No.
Q. Did you see a Portsmouth Transit bus proceeding also
in a westerly direction Y
A. I saw the bus and the boy on the bicycle at the same instant.
· Q. Would you mark on the plat, as best as you can recall it,
where you think the boy was when you first saw him Y
Mr. Parsons: If Your Honor please, I do not want particularly to object to it, but unless he can be reasonably certain
as to where this happened between these two streets I do not
think he ought to make any marking on the plat.
Mr. White: All right, sir.
The Court: If he does not know, of course he could not.

A. I don't know, Judge.
By Mr. White:
.
Q. You don't know how far from the corner the boy was
where you first saw him Y
page 18 ~ A. No.
Q. Do you know approximately how far he was
in the block with respect to Watson Street and Kirn Street, the
·
best you can remember?
· A. Well, he was in the first part of the block, judging from
the position I was in.
Q. What would you say your distance was-the distance of
your eye from the boy when you first saw him?
A. I am a poor judge of distance.
Q.. Give your best estimate.
A. 150 feet, I think.
Q. 150 feet?
A. Yes.
Q. What was the first thing you saw about this boy on his
bicycle?
A. v\T ell, the first thing I saw was the only tlling I saw. It
was very obvious to me that an accident was going to. occur.
The boy was in a position at the front corner of the bus.
Q. And the bus was proceeding westerly?
A. Yes, sir.
Q. Did you get any impression or are you able to testify
about the speed of the bus?
A. No.
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Curry C. Hall, Jr.
·
Q. When you first saw the boy how far would you ·
page 19 ~ say he was from the right-hand side of the front of
the bus!
A. When I first saw him he was right at the right-hand side
of the bus, right at the front corner. I immediately put my
attention on my position, trying to stop my car.
Q. What did you see happen to the boy, if anything?
A. I did not see anything happen, because I wasn't looking.
Q. In what position was this boy when you saw him T
A. In reference to what nowt
Q. In reference to his bicycle.
A. (No answer)
Q. Was he on the bicycle T
A. Well, no. He was in the air. He definitely wasn't on the
ground.
Q. He was in the air T
A. That is correct. He was in an upright position. I only
had one glimpse of the acident. My attention was straight
ahead. It occurred off from the center of my vision. It was
very obvious that an accident was going to happen, and I tried
to stop my car, with a lot of traffic behind me and on the side of
me.
Q. Are you able to tell the jury how far apart the bicycle
and the nearest part of the bus were T
A. It was near the point of impact.
page 20 ~ Q. Is it your testimony that they were together?
A. That is correct.
Q. Would you clarify what you s·aid about the boy' being in
the air, Mr. HalU I do not want to ask a leading question.
Would you clarify what you mean by saying that he was in the
air!
A. Well, I mean that he wasn't on the ground. Frankly, it
was such a ouick thing- that I could not testify whether he was
on the bicvcle or whether he had been hit, or what, at the time.
I only had a picture of the boy at the front corner of that bus.
It was very obvious that an acident was occurring. I tried to
stop my car at the time. Frankly, I did not want to see it.
That is one reason I did not look.
: Q. Are you able to tell what happened to the boy after you
saw him in the air?
A. I did not see him ag-ain until I stopped my car.
Q. Where was he then?
A. Tf P. was on the concrete.
Q. Did vou ever see in this flee!ing ~limnse the boy on .the
ground before he was in contact with the edge of th_e b11:~ T
A. No.
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Curry C. Hal,l, Jr.
Q. Where was his bicycle when you looked back after the
accident was over T
.
A. I don't know.
page 21 } Q. What happened to the bus after you got this
flash, Mr. Hall Y
A. The bus veered to the left. I started out of my car and I
got back in it, because it was obvious that he was going to hit
me, which he finally did, just barely on the front. The bus
went on past me through traffic, up on the sidewalk. Then I
got out of my car and went to the boy.
Q. Would you show the jury on this plat, Mr. Hall, the best
you can remember it, where this bus went after the accident Y
A. Well, it is a fact that there was a vacant lot. Where is
that on here?
Q. You were going this way. Here is Watson Street.
Mr~ Parsons: I don't mind your telling him where the
house is.
By Mr. White:
Q. Here is the vacant lot and here is the house.
A. I was probably about here (indicating). The bus caine
just barely across my front.
Q. Would you take this pencil and just draw a rough line so
as to identify the approximate course that the bus followed
after the accident?
A. Is all of this the vacant lot?
Q. Yes. This is the house right here where the bus stopped.
A. What part of the lot he came into, I could
page 22 ~ not tell you.
Q. Is it your testimony that he went across the
lot?
A. Yes, ·the bus came across the lot.
Q. Where did it wind up T
A. When I looked at the· bus it was up close to a house that
was in back of the vacant lot.
Q. I show vou Plaintiff's Exhibit 8 and ask vou if that fairly
represents the scene of where the bus stopned Y
A. I would say yes. I did not walk up there. I only saw it
from the street.
O. I sl10w yon Plaintiff's Exhibit 10 which is another view
of the bus.
A. That is what I saw, yes.
Q. JF; that. the field that you refer to?
A.! That is correct.
Q. Mr. Hall, was your car struck by the busT
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Curry 0. Hall, Jr.

A. Yes. It struck the right-hand front bumper and fender
of my car.
Q. What other damage was done in the street that you saw?
Were any other vehicles struck Y
A. I understand there were. I did not see them. There
were several people involved in it. They were giving information to the police at the time I was.
Q. Did you notice the driver of the bus at the
page 23 ~ point of the accident 7 .
A. I recall seeing the driver turning very rapidly
his wheel in the bus. I recall seeing the front wheels of the bus
turning. But, frankly, it was such a quick thing that it is very
hard to testify to.
Q. Was the turn made, Mr. Hall, before, after or at the same
time that yon saw the bus in contact with the bicycle?
A. Well, you don't turn a bus within the time that I saw it.
He was in the process of turning at the same time that I saw
the boy in the position at the front of the bus, or the front corner of the bus.
Q. Do you know who the boy was, Mr. Hall 7 Did you know
him?
A. No, I didn't.
Q. Have you later learned who he was?
A. Through the newspapers, yes.
Q. What was his name, as you understand itY
A. Brickhouse.
Q. Did you know the bus driver at all T
A. No.
Q. Did you have any conversation with the driver after the
accidentT
A.-No.
· ·. · .
Q. To whom did you talk, if.anybody?
.
· .
.
A. I did not talk to anyone other than the police T
page 24 ~ Q. Were they the uniform policemen who in'7estigated th~ accident?
·
, A. Yes; and a few friends of mine who lrnppened to be
there.
Q. I believe that is all. Answer Mr. Parsons' questions.
Thank you, sir.

CROSS EXAMINATION.
Bv Mr. Parsons: ..
···o. Mr. Hall, you don't know where the boy came from at an,
A. No, sir.
.
Q. When you saw him you don't know whether he was in the
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act of falling, or whether he had been hit, or whether he had
not been hitT
A. That is correct.
Q. All you know is that when you saw him they were right
there together, and the bus was turning to the left T
A. That is right.
Mr. Parsons: That is all.

•
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DR. PAUL WARD ROBINETT,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:
Examined By Mr. White:
Q. Doctor, state your name, your address and your occupation.
A. Paul ard Robinett; 113 Florida A venue; physician. ·
Q. What is your specialty, Dr. Robinett, if any?
A. General surgery.
Q. I ask you, sir, whether you attended on June 3, 1957, a
thirteen-year old child, Albert Eugene BrickhouseT
A. Yes, sir.
Q. Where did you see him and at what time T
A. In the emergency room of Maryview Hospital, about 9 :00

,v

A.M.

·

Q. Was that on June 3rd T
A. Yes.
Q. What did you observe about his physical condition, J;)octor, at that time?
·
A. He was in a semiconscious state. He had abrasions on
both temporal areas. He had hematomas of his scalp. He was
receiving fluids when I first saw him. He had one abrasion on
his right elbow, I believe, and a small laceration of the left
ear. It seemed obvious that he had had a fairly severe head
injury and blow to the he.ad.
·
·
page 26 } Q. Are yon able to tell the jury what. type of in·
strument was inflicted on him T
A. No, sir.
Q. On further examination what. if anything, did you discover about the condition of his head T
A. Well, X-rays were taken which showed fractures of the
skull: one on the right side extendint? across to the left ~ide,
and sort. of ~ transverse fracture on the left side, also. ·
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Dr. PQ/Ul Ward Robinett .
. Q. }¥hat method of treatment did you undertake at that
time, or what was done Y
.A. He was put in the hospital and observed. Dr. Thomson,
a-neurosurgeon, was called from Norfolk- and saw him. He
felt. that the boy had a rather severe head injury, and that for
the .time being, anyway, observation was the main course of
treatment.
Q. At what time did the boy die, Doctor!
A. He died at 8 :35 on the following day.
Q. What was the cause of his death Y
t :.A:.· According to the autopsy report, it was shock due to a
perforation of the stomach, which apparently was -a result of
his severe head injury.
Q. Tell the jury briefly how the stomach and the head are
connected in that type of injury.
A. Well, we don't know exactly why this happens,
page 27 ~ but we do know that it does happen. When a severe
head injury is sustained, occasionally the stomach
loses its power to withstand its own digestive juices. Whether
it is an increase in the amount of digestive juices secreted, or
whether it is some vascular phenomena whereby the blood vessels to the stomach are damaged or spastic, or something like
that, we don't know. In any case, he had a severe head injury.
He had brain damage. He had a small clot outside of his
brain which was pressing on it somewhat. But, the main damage seemed to be to the stomac~ at that time, which apparently
had just been perforated prior to death. Although there was
considerable reaction around the stomach, there was not what
we call peritonitis, which is an indication that he probably did
not have this perforation long before he died.
Q. Doctor, according to the death certificate of Albert Eugene Brickhouse, his death was caused by---quote-Mr. Parsons: I think that is a matter of proof rather than
hearsay from that report.
By Mr. White:
Q. I show you the boy's death certificate, Doctor, and ask
you if that is the same boy that you examinedT
A. Yes, sir.
Q. It says that his death was causedMr. Doumar: Objection, Your Honor, unless he is going to
introduce the death certificate.
pnge 28 } Mr. Parsons: Let me see it.
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Dr. POJUJ, Ward Robinett.
(Handed to Mr. Parsons.)
Mr. Parsons: If Your Honor please, my position about
this is that it is apparent, of course, that this was made after
death, and the doctor is bound to have based this on hearsay.
But, in, order that we can proceed with this case I am going to
withdraw my objection to it.
The Court: All right.
By Mr. White:
Q. Doctor, the cause of death given on the death certificate
is '' intracranial injury.'' Do you concur in that conclusion,
that the boy died as a result of an intracranial injury!
A. Yes, I would say that was the primary injury.
Mr. White: We introduce .this, Your Honor.
The Court: Plaintiff's Exhibit 14.
By Mr. White:
.
Q. Doctor, are you able to testify whether or not any heavy
object passed over his body or any part of it T
. A. I can't say for sure, no, sir. But, he had very few abrasions outside of his head.
Mr. White: I believe that is all.
page 29 ~

CROSS EXAMINATION.

By Mr. Parsons:
Q. Doctor, you have finally said that the head injury in your
opinion brought about a perforation of the ~tomach, or intestines, or whatever it may be, which in turn caused his
death. Is that rightT
A. Yes, sir.
Q. Is that a very modern theory of the medical profession 1
A. No, I would not say it was modern.
·
Q. I am asking you because I just had not heard of it before.
A. Well, it doesn't happen too frequently. But, even in
burn cases you get perforations or ulcers of the stomach. In
any severe injury case-any crushing injury case-you can get
a perforation of the stomach.
Q. Generally, however, it is not to be expected that an injury
will cause a perforation of the intestines T
A. No, sir, not unless there is some direct violence to the
stomach.
Q. Without some violence to the stomach?
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Dr. PO!Ul Ward Robinett . ..
A. Yes.
.
Q. And, of course, what you or any other doctor would do
would be only to draw a conclusion from the head
page 30 ~ injury-''intracranial, '' I believe is what you called
it-that this was the possible cause of the perforation of the stomach Y
·
A. I am basing my statements on the autopsy findings that
Dr. Long presented. It was his opinion that the perforation
of the stomach was due--Q. I don't want his opinion in the evidence. I am asking for
your opinion.
A. Yes, I think it was due to that. He had no evidence of a
perforation of the stomach while he was alive. As a matter of
fact, I thought at the time of death that his injury- was due to
a blood clot pressing on his brain, and pressing the brain stem
down, causing death, due to.increased intracranial pressure. I
so stated on the chart, and even had some argument with Dr.
Long· as to the exact cause of death-the terminal cause of
death, I should say.
Q. As a matter of fact, it would be very difficult, I suppose,
to know whether he had some disease of the intestines before
the accident or before l1e died T
A. There was no evidence of disease of the intestines of
lo·ngstanding.
·
·
Q. How could you tell that?
ould X-rays sho:w itY
A. No, sir, but the autopsy would show it. The remainder
of the stomnch was perfectly normal.
Q. Isn't it true that practically all of the stomacJ1
page ;11 ~ may be normal and vet there could be some perforation as to some of the intestines?
A. Not of this type, no, sir.
Q. You might have one ulcer and the rest of the stomach h~
perfectly clear 7
•
A. Tl1at is true. But. this wasn't an ulcer.
Q. fan 'tit the same thingT
A. No. ~ir, it is not tlie snme thing. It is true that- there is
a hole in the stomach in each case, but with an ulcer there is a
definite reaction so that you can recognize it as an ulcer. This
was just almost a falling- apart of the stomach. There was no
real circumscribed opening in it.
Q. You mean there was a large perforation T ·
A. Yes.
· ·
Q. How much of the stomach was involved?
A. I will have to read the report to let you know that.
Q. I take it that you are just going to-refresh your memory
from that report?

,v
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A. I did not actually see this.
Q. Then if it is not something from which you can refresh
your memory as to what you know, you ought not to refer to it.
A. Well, I think in that case you had better call the pathologist in the case who examined him, if you want that.
Q. Doctor, in order to make it perfectly clear· to the Court
and jury and counsel, the substance of what you say
page 32 ~ is that it is your opinion that this boy died as a result of this occurrence Y
A. Yes.
Q. All of this other really is just kind of a dressing of what
happened?
A. As far as I can say his head injury was the primary cause
of the remainder of the events taking place, and was the cause
of his death.
Q. All that you needed to have been asked in the beginning
was: Did this accident cause the boy's death?
A. Yes.
Q. That is what you intended to say?
A. Yes.
Mr. Parsons: That is all.

•

•

•

•

•

OFFICER HOWARD W. WEATHERLY,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows :
Examined By Mr. White:
Q. State your name, address and occupation.
A. Howard W. Weatherly; 4404 Clifford Street; patrolman
for the Police Department.
page 33 ~ Q. How long have you been a patrolman with the
Police Department, Officer?
A. Approximately seven years.
Q. I ask you, sir, if you investigated an accident which O(}.curred on High Street between Watson and Kirn on the morning of June 3, 1957?
A. I did.
Q. Who were the parties involved?
A. Mr. George E. Cockrell0. What was his position in the accident?
A. He was driving a bus for the Vi'r~inia Transit Company.
·Q: Who else was involved in the accident 7 .
· ·. ·. .
.
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Office.r Howard W. Weatherly.

A. Vera Duke Garner, also Mr. Curry C. Hall, Jr., an.d
Annie C. Leffler.
.
Q. Were any children involved f
A. There was; Albert Brickhouse, age·rn .
. Q. All right, sir. Officer, you recall that I showed you this
plat yesterday. Did you familiarize yourself with the landmarks on this platf
A. Yes, sir.
Q. The date of this is September 30, 1957, Plaintiff's Exhibit
1. Had you been continuously on the force between June 3rd
and September 30, 1957?
·
A. Yes, sir.
.
page· 34 ~ Q. Are you able to say ·whether you have been by
this 2700 block of High Street?
A. Numbers of times.
·
Q. How many times a day on the average f
A. I don't even have a guess.
Q. Would you tell the j~ry whether there have been any substantial changes in this particular block since the day of the
accident with respect to buildings, the width of the street, or
anything else 7
A. I don't recall any changes.
Q. You do notf
A. No, sir.
Q. Take a look now, Officer,. and see if that plat, Plaintiff's
Exhibit 1, fairly represents the scene of this accident on June
3rdt
A. I would say it does, yes, sir.
Q. At what time were you called to go to this accident, Officer? You are referring to some papers there. What are those
papersf
A. I have an accident report here. We were called and notified :five minutes after 9 :00 o'clock in the morning.
Q. Of what dayf
A. June 3rd, 1957.
Q. At what time did you arrive at the scenet
A. Approximately 9 :07.
page 35 ~
Q. Will you tell the jury, after refreshing your
recollection from your notes, approximately how
far from the intersection of High and Kirn this accident occurred f
·
A. Approximately one hundred feet from Kirn Street. That
would be west of Kirn.
Q. Will you take this ruler, Officer, and, using a· scale of one
inch equals ten feet, show the jury approximately where the
accident happened?
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A. I would say it happened abreast of this tree.
Q. Would you put a X in redMr. Parsons : If Your Honor -please, I want to suggest
that since this officer is merely making a guess as to where this
was by measuring from the center of Kirn Street with a ruler,
based upon the things on here, I do not think it could be accurate within any reasonable distance on either side of what he
has said. I object to it being made.
By The Court:
Q. In other words, if you know of your own knowledge
where the accident occurred, you may mark it on the plat.
By Mr. White:
Q. Where did it.happen, OfficerT
A. Approximately one hundred feet from that corner. I
would not say it was directly abreast of that tree, but it was in
·
the vicinity of that tree.
page 36 ~ Q. Where you put the X on there, is that where
you think it was T
A. Yes.
Mr. White: Let the record show that the officer has made a
X with a red pencil at the point that was represented to him
to be the point of the accident.
By Mr. White:
Q. Officer, what did you see when you g-ot there with respect
·
to Albert Brickhouse, the thirteen-year old child T
A. Albert Brickhouse was laying on the street.
Q. Where was he with respect to the point of the accident as
it was shown to you t
A. I would say he was approximately five feet west of that
mark.
Q. Five feet west of the mark Y
A. Yes.
Q. Where was the bicycle T
A. In a truck. It was parked at an angle to the curb.
0. It was in a truckT
A. A city truck.
0. Where was the bus that. was involved in the accident?
A. ThP h11i:: was at a st.andstill in the street, I would say approximately five feet behind the boy.
Q. The bus involved in the accident I am talking about.
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Officer Howard W. Weatherly.
.
.
A. T~at is the one. I say, approximately five:
page 37 ~ feet east of the boy who was laying in the street.
By The Court: ·
.
Q.. You have a right to refresh your memory from your
notes.
By Mr. White:
Q. Officer, I show you a picture, Plaintiff's Exhibit 10, and
ask you if you recall that scene at the time of this accidentT
A. Yes, sir, I do.
Q. What is this bus that shows in the middle of the picture T
A. That is the bus that was involved in the accident. Now,
the, bus behind, that I was referring to here, was driven by
another driver. He said he had stopped there to keep anyone
from running over the boy that was laying in the street.
Q. That was another bus T
.
A. That was a bus belonging to the same company that .had
stopped there to keep anyone from running over the boy.
Q. Is this bus that is shown in Plaintiff's Exhibit 10 the one
that was involved in the accident T
A. I would say so. I can't see the license number, but the
bus was against a house.
Q. Will you take a look quickly at these pictures and see if
they fairly represent the scene of the accident when
page 38 r you got there T
A. That is the bus that was involved.
Q. You are now referring to Plaintiff's Exhibit 9. Does it
show a license number!
A. It has a license plate. It is plainly on the picture, and I
have the number on my accident form.
Q. And that is the same_ bus T
A. The same bus.
Q. Officer. who was driving this bus T
A. George E. Cockrell.
Q. Did you talk to him T
A. Yes, sir, I did.
Q. Approximately how long after the accident was it before
you talked to him T
· A. I would say approximately twenty minutes.
Q. All right, sir. What did he say about bow the accident
happened!
Mr. Parsons: If Your Honor please, I doubt if that is admissihle. I object to it because it was twenty minutes after
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the accident. It is not bin.ding on the company.. He is not a
defendant.
The Court: What do you say to that, Mr. White!
Mr. White: He was an agent for the company. He was
· speaking for the company.
The Court: But how about the time that elapsed T
page 39 ~ Mr. White: It is a declaration against interest,
if Your Honor please.
The Court : I am going to overrule your motion.
Mr. Parsons: Exception.
By Mr. White:
Q. State what Mr. Cockrell told you was the cause of the
accident, Mr. Weatherly. You are not supposed to ·recall
exactly the words he said, but give the jury the substance of
what he told you.
·
A. Mr. Cockrell stated to me that he saw the boy approximately 10 to 15 feet ahead of the bus; that the boy was riding
a bicycle headed west on the north side of High Street. He
said the boy fell from the bicycle and he did not know whether
he struck him with the bus or not.
Q. Did he say anything to you about the reason the bus
wound up over against the house Y
A~· He made a short left turn across High Street headed
south, and wound up against the house, to avoid striking the
boy.
Q. Officer, do you have any recollection as to what cars were
parked on the north side of High Street in the 2700 block when
you got there?
A. Other than the truck that the bicycle was in, I don't
recollect how many cars. I do know there were cars parked
there.
page 40 ~ Q. There were cars parked there?
A. But I did not put the numbers down to identify them. I did not state the number of cars that were parked.
I do know there were cars parked there.
Q. Will you take this red pencil, Officer, and show the jury
where this bus went, or the path of the bus, according to what
you saw at the scene?
A. You mean from the point of impact to where the bus came
to rest?
0. That is right.
A. I am not much of an artist.
· Q. All you have to do is to draw a line.
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Officer Howard W. Weatherly.
A. The accident occurred approximately here, at the point
of the X, and the bus came through here (indicating).

Mr. White: We will mark this line'' A'' as the path of the.
bus after the accident.
By Mr. White:
Q. Answer Mr. Parsons' questions.
CROSS EXAMINATION.
By Mr. Parsons:
Q. May I see your report T
A. (Handed to Mr. Parsons)
Q. I notice, Mr. Weatherly, that on this sketch
page 41 ~ where you have·got the bus turning to the left you
have g-ot three or four cars parked on that si~e of
the street T
·
A. Yes, sir.
Q. That is what you saw at the time T
A. I seen cars parked on that side of the street, yes, sir.
Q. And you marked them as near as you could?
A. As to the cars parked abreast of where the boy was hit,
abreast of the impact, I don't know.
·
Q. This shows cars parked in front of the accident and
parked behind the accident.
A. There were cars parked from Kirn Street west.
Q. That would be cars behind the point of accident and in
front of the point of accident T
A. Yes, sir.
Q. Parked on the street T
A. Yes, sir.
Q. 0. K. Thank you.
RE-DIRECT EXAMINATION.
By Mr. White:
Q. Officer Weatherly, did you examine the street to· ·see
whether any skid marks were made?
A. There were marks on the street made bv the bus when
it turned and cut across the street,' but there were
paye 42 } no skid marks made by applying br~kes before the
accident.
Q. I believe that is all. Thank you.

•

•

•

•

•
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Officer Dudley W. Reardonr-Mrs. Herbert L. Brickhouse.
(Thereupon, a short recess was taken, after which the following occurred.)
OFFICER DUDLEY W. REARDON,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows :
Examined By Mr. White:
Q. Tell the Court and jury your name, your address and
your occupation.
A. My name is Dudley vV. Reardon ; 2006 Holladay Street;
patrolman, Portsmouth Police Department.
Q. How long have you been a patrolman for the Police Department T
A: I returned from the Service in February. I came back
in the Police Department February 1st of this year. ·
Q. Were you working with Officer Weatherly, who just testi· ·
·
fied, on June 3rd of this year T
A. I was.
page 43 ~ Q. Did you go to the scene of the accident which
is the subject of this caseY
·
A. I did.
.Q. Officer, tell the jury what cars, if any, were parked on the
north side of High Street when you arrived at the scene T
A. There were cars parked there.
Q. Do you recall how many T
A. No, I don't.
Q. Do you recall whether or not there were any trucks
parked there Y
A. No trucks.
Q. Were the automobiles of normal heightT
A. Regular automobiles.
.
Q. Did you assist Officer Weatherly in making the investigation as to what happenedY
A. I did.
Q. Answer Mr. Parsons.
Mr. Parsons:· No questions .

•
page 44 }

•

•

•

•

MRS. HERBERT L. BRICKHOUSE,
.
called as a witness on behalf of the ·plaintiff, having
been first duly sworn, testified as follows:
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Mrs. Herbert L. Brickhouse.
Examined By Mr. White:
Q. Mrs. Brickhouse, would you state your name and your
address!
A. Mrs. Herbert L. Brickhouse; 621 North Elm Avenue.
Q. What relation was the deceased, Albert Brickhouse, to
yout
A. Brother-in-law.
Q. You are the wife of Herbert Brickhouse who is the administrator of the estate. Is that right Y
A. That is correct.
Q. I ask you, Mrs. Brickhouse, if at my request you measured the height of a boy on your brother's-in-law bicycle 7
A. Yes.
Q. Tell the jury the name of the boy.
A. Allen Black.
Q. Is he a neighbor of yours 7
A. Yes, he is.
Q. Tell the jury what was his height T
A. Four foot, nine and three-quarters.
Q. What was the height, approximately, of your brother-inlaw, Albert Brickhouse Y
-A. That was approximately his height. It was
page 45 ~ one or two inches either way.·
Q. Did you at my request set this boy on your
brother's-in-law bicycle that was involved in this accident?
A. Yes.
Q. Did you measure the top of his head from the ground
when he was seated on the bicycle T
A. Yes.
Q. What was the height of his head T
A. Five foot.
Q. ExactlyY
A. Exactly.
·
.
·
Q. And what position was he on the bicycle!
A. He was seated.
Q. Was he holding on to the handle bars Y
A. Yes, he was.
·
Q. Answer Mr. Parsons, please.
CROSS EXAMINATION.
By :Mr. Parsons :
·
·Q. Did you measure the height of the seat of the bicycle?
A. SirY
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Walter W. Philbrick.
Q. Did you measure the height from the seat of the bicycle
down to the ground Y
· A. No, sir. I measured him sitting on the bicycle.
page 46}

Mr. Parsons: That is all.

•

•

•

•

•

WALTER W. PHILBRICK,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows :
Examined By Mr. White:
Q. State your name and your address and your occupation.
A. Walter W. Philbrick; 109 Mayflower Road. I am a
plumber.
.
Q. Mr. Philbrick, did you witness an accident in the 2700
block of High Street on June 3rd Y
A. Yes, I did.
Q. Would you look at Plaintiff's Exhibit 1 that is before
you here and show the jury, by using this model car, what di·rection you were proceeding in, and what lane with reference
to the center line of High Street at that point?
·
A. I was in this lane here (indicating).
Q. Would you mark with this pencil-make a '' 0 '' right
where the front of your car was. I ask you, did you see the
boyf
·
A. Yes.
page 47 } Q. Would you mark the point where the front of
your car was when you first saw the boy, with a
"OT"
A. Right here (marking).
Q. In what direction were you headed, M:r. Philbrick?
A. I was heading toward the ferry, whatever direction that
is. That would be east, wouldn't it Y
Q. Look at the directional signals. Were you going toward
downtown Portsmouth T
A. That is right.
Q. Did you see a boy on a bicycle on the north side of High
Street proceeding in a westerly direction T
A. That is true.
Q. Did you later learn that it was Albert Brickhouse!
A. That is true.
Q. Did you see a Portsmouth Transit bus proceeding- in the
same direction that the boy on the bicycle was proceeding!
A. I did.
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Walter W. Philbrick.
Q. Tell the jury what you saw happen, Mr. Philbrick, from
,
the time you first noticed th.e boy 7
A. When I first noticed the boy he was traveling west, seem:
ingly between two parked cars.
·
Q. Where were they parked 7
A. They were parked on the north side of High Street.
·
Q. What was the distance between those two parked cars T·
A. I would say two, maybe three carlengths.
page 48 ~ Q. Where was the boy with respect to the two
cars?
.
A. He was approximately three-quarters of the way or of
the distance between the first car and the second car.
Q. That would be proceeding in a westerly direction Y
A. That is true.
Q. Approximately how far from the northern curb was he
the first time you saw him, the best you can recall?
A. Well, he appeared to be, say, three-quarters of the distance of the width of a car toward the center of the street.
Q. All right, sir. Was he clearly visible to you Y
A. He was.
Q. Where was the bus that was involved in the accident the
first time you saw it with respect to where the boy was?
A. Just a little to the rear of the bicycle.
Q. In what lane was the bus proceedings!
A. On the inside lane.
Q. "\Vill you take this model of the bus and show the jury
where it wast
A. About right here (indicating).
Q. Would you mark the front of the bus with this pencil by
the letter' 'P?''
A. I can't be exactly certain in any of this area. I don't
know the positions of the two cars. I am not familiar with
these oak trees.
·
Q. Let's assume that the point X is where the
page 49 ~ boy was struck. Place the bus with respect to the
point where he was struck.
A. What I don't want to do is to confuse anything. This is
all drawn to scale?
Q. Yes, sir.
A. In other words, if I place· the bus in this direction, they
are ~oing to say that according to scale he was too close to the
curb.
Q. You put it where you think it was. The bus is drawn to
scale.
A. He was approximately here (indicating).
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Q. Would you put '' P'' in the very front so we will have a
record of just where you said it was T
.
A. I don't want to confuse the issue here. I don't want to
say that this bus was here. I don't know exactly the width in
which he was. He may have been on this side of the line. In
other words, he had enough room or space to go past the cart
and also there was space in here where somebody could be riding on a bicycle.
. Q. In other words, you don't know whether he was north or
south!
A. That is right.
Q. But you know how far he was advanced in a westerly direction T
A. I do know that.
page 50 ~ Q. Instead of putting "P," just take a ruler, if
you will, and mark a line of the front of the bus, and
it' could be anywhere on High Street.
Mr. Parsons: If Your Honor please, it is patent to me that
this gentleman is in grave doubt. If he is in doubt, I do not
think he ought to mark on there.
By The Court:
Q. If you know where the fro~t of the bus was, you may indicate it on the plat. If you don't knowA. The front of the bus T
Q. Yes.
A. In respect to where the boy was T
Q. In other words, if you know about where the bus was, you
may indicate it on the plat.
Mr. Parsons: At what time T

A. At what timeT
By Mr. White:
Q. The time I am asking you about, Mr. Philbrick, is the
time that you first noticed the bus. Where was the bus when
you first noticed it with respect to where the accident happenedT
A. It was in the rear of the boy.
Q. I don't want to belabor the point, but can you mark it on
the plat, or are you unable to say approximately how far it
wast
page 51} A. From behind the boyT
Q. Yes, sir.
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A. Am I going to do it according to scale, or what!
By The Court:
Q. No. You just have to give your best judgment.
Mr. Parsons: I think he can say approximately how close
he was, but I think that marking it on the plat might be misleading.
By Mr. White:
Q. You can tell the jury just in feet if you can remember it.
Mr. Parsons: What he wants to know, I suppose, Judge, is
when he saw the boy and the bus whether they were close together, or whether they were far apart, or what. I don't know
what he wants.
By Mr. White:
·
Q. The question, Mr. Philbrick, is not intended to confuse
you, but to find out how far the bus was from the boy when
you first saw the bus T
A. They were practically neck-to-neck, with the boy a little
ahead of the bus on the inside.
Q. Did you see this boy fall from his bicycle at anytime 'before he was struck by the bus T
A. I did not.
Q. Did you see him struck by the bus Y
page 52 } A. It appeared to me that he was struck by the
bus, yes.
Q. What part of the bus hit him T
A. The right-hand side of the bus.
Q. What did the boy do when he was struck!
A. What did he do when he was struck Y
Q. Yes. Where did he go f
A. It appeared to me that he went forward into the street.
Q. And what happened to his bicycle Y
A. His bicycle went with him.
Q. At anytime immediately before this accident, Mr. Philbrick, was this boy on the ground before he was struck by the
bus, or when his bicycle was struck by the bus T
A. No, he wasn't.
Q. What was the conduct of the bus driver during the time
that you saw the bus? What did he do?
A. It appeared to me that h~ swerved to miss the boy. The
boy came out from between these two parked cars, and he
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Walter W. · Philbrick.
swerved away from the boy t9 try. t9_ avoid hitting him. He
hit him, and after he hit him, in the direction of the swerve he
just kept right on going in that general direction.
Q. Are you ~ble to tell the jury what happened to the bus;
where it finally stopped 7
:. , ,
A. When I noticed the accident my sight was natpag.e: 53 r urally toward the boy as he was in the street, and I
looked at him momentarily and then I looked up,
and when I looked up I noticed that the bus was out of control
and it had jumped the curbing on the opposite side ·of the
street a.nd went into a field and into a house.
Q. Does the house show on that survey?
:. A. This is the house (indicating).
. Mr.. White: Let the record show that he pointed to 1317
Watson Street on Plaintiff's Exhibit 1.

By Mr. White:
Q. I;>id you have any conversation after the accident, Mr.
Ppilbr.ick, with the·driver of the bus?
A. No, I didn't.
: Q~ Did you see where he was when he passed across your
lane of traffic T
A. No, I did not see him.
Q. You did not see him at all f
A. I did not see him at all.
Q. You mean that he was out of sight 7
!
Ai:· Re was out of sight, because I remarked to the man tha.t
was with me in the car, I said, ''There is no driver to that bus.''
Q. Were there any passengers in the bus 7
A. I did not see any, no.
Q. Did you stop at the scene of the accident T
page 54 ~ A. Momentarily, yes. What do you mean.....:....up
hereT
Q. Y.es.
A. No, I didn't. In the position I was, I just backed up a
little, turned down Washington Street and went on about my
business.
Q. Answer Mr. Parsons' questions. Thank you, Mr. Philbrick.
By Mr. Parsons :
Q. No questions, Mr. Philbrick.

•

•

•

•

•
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PERCY PORCHER GREGG,
being recalled, further testified as follows:
Examined By Mr. White:
Q. Mr. Gregg, you have testified before. I failed to ask you
about your educational requireiµents in order to qualify you as
an e·xpert to do this work. What education have you had in
the engineering field 7
Mr .. Parsons : Do you mean just to make the survey-to
make the plaU
Mr. White: No, sir. I have something else to introduce
here now.
page 55

r By Mr. White:

Q. Go ahead, Mr. Gregg.
A. Well, I graduated from North Carolina State College in
civil engine·ering, and as a registered land surveyor.
Q~ When did you graduate Y
A. 1940.

Q. You have been doing this type of work ever since T
A. This or related work, except for five years in the Army,
during which I did related work, too.
· Q. And you are now in the land survey business with John
M. Baldwin & Associates?
·A.Yes.·
Q. I ask you, Mr. Gregg, if at my request you went to t~e
Portsmouth Transit carbarn, with permission of the Transit
Company, and made some measurements on a 500 series bus?
A. Yes.
Q. Do you have your notes with you Y
A. I think I have.
Mr. Parsons: Would you mind letting me see what you are
trying to do here so that I will know something about it 7
.
Mr. White: I will be glad to. Let me ask some questions
and then I will introduce this.

By Mr. White:
·
Q. Mr. Gregg, did you ·determine by measuring
page 56 r what the height of the eye of. an average bus driver
of my height would be Y
A. As near as I could. The height of the eye would vary
with the position of the driver. Considering an average conditionQ. What was the height as you determined it from an ·average rondition?
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A. The height of the eye was six feet, seven one-half inches,
approximately.
Q. I ask you·if you also determined at that time or at any
other time what the average height of a relatively late model
automobile would be-not a truck, but an automobile T
A. Five feet, approximately, is average height.
Q. Did you measure your own automobile!
-A •. I measured my own automobile, which is less than five
feet. It is actually four feet, ten inches. That is a. '57 Ford.
. . Q. I ask you if as a ·result of making these measurements
you drew up a sketch which would show according to scale the
height of the bus driver's eye and a car with an average height
of five f eeU
·
A. I did.
Mr. Parsons: If Your Honor please, I will have to object
to this. He doesn't know anything about what car was there,
or how high it was, or how many there were. All he
page 57 ~ knows is that ·he· measured the height of a man in a
.
bus. Now, if you have one of these modern cars
like I have got, it comes to about your shoulder. For a number
of years some of these cars have gone down to approximately
three feet. I don't know whether that was a car that was three
feet, or four feet, or five feet, and neither does the jury and
neither does he, so I object to it.
Mr. White: We have evidence, if Your Honor please, that
there were cars parked at the curb, and not trucks, of ordinary
height. He has testified that the ordinary height of an automobile is five feet, give or take a couple of inches. We took off
some to be perfectly fair. His car is four, ten.
Mr. Parsons: No one has testified about how high the car
was.
.
Mr. White: If Your Honor please, we called Officer Rearq9n for the purpose of showing that there were no trucks of
unordinary heig·ht; that the cars at the curb at the time of the
accident were cars and not trucks--cars of modern height.
They were his very words, may it please the Court. Based on
the prospect of that evidence we had this engineering work
done to make a demonstration for the jury, which we think
would be helpful to them in deciding the case.
page 58 } Mr. Parsons: I cannot see bow it is possible
that any such evidence is admissible, because, in the
first place, it is not really material in this case at all, and, in
th~ second place, it does not represent, and could not repre-
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sent, anything that this witness knows as to what existed at
the time.
The Court: What is the purpose of the cars and the bus Y
This boy was on a bicycle.
.
Mr. White: We have shown the height of the boy's head, if
Your Honor please, by another witness. The purpose of this
testimony is set out in this sketch which we will offer in evidence.
The Court: Suppose we step into the other room.
(Thereupon, an off-the-record discussion was held not within the presence of the jury, after which the following ·occurred:)
The Court: I overrule the motion.
Mr. Doumar: We note an exception.
(The trial was then resumed in the presence of the jury.)
Mr. Parsons: This is not based upon any knowledge of the
height of the car or the height of the driver or the location of
the cars. I understand that you are going to allow it in for
what it may be worth. Note my exception.
page 59 ~ By Mr. White:
Q~ Mr. Gregg, I ask you again if as a result of
making these measurements you prepared a sketch to scale
showing the height of a driver's eye and the height of an auto.
mobile which you testified to be an average of five feetY
A. I had it prepared in the office under my supervision.
Q. Is·this the sketch Y
A. Yes, sir.
Mr. ,Vhite: We offer it in evidence, if Your Honor please.
(Received and marked "Plaintiff's Exhibit 15. ")
Mr. Parsons : Same objection and exception.
The Court: Certainly.
By Mr. White:
Q. To what scale is this drawn Y
A. One inch equals five f e·et.
Q. Would you g·et your ruler out and come around here YLet
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me hold the plat and you explain to the jury how you prepared

it.

A. We considered one automobile fixed, which is at a height
of five feet. This lineBy Mr. Worthington:
Q. Will you designate that line by some letters?
A. I will designate it as'' A'' and ''B. ''

page 60

~

By Mr. White:
Q. What is Line A-BY
A. Line A-Bis a line drawn at a five foot height above the
ground. It is parallel to the ground. It is the height :of the
automobile. This automobile is stationary. We start the bus
back here at 60 feet.
By Mr. Worthington:
Q. You are talking about the left-hand side of the exhibit T
A. The left-hand side of the exhibit. We consider the bus
~oming toward this automobile, 60 feet to the rear of the automobile, and we progress it in various stages until we get to
this point here.
Q. Mark that point by some letter.
By Mr. White:
Q.

"C."

'· A. Point C, which is 30 feet to the rear of the bus-excuse
me; 30 feet to the rear of the automobile-the parked automobile. At that point we move the bus in five foot increments.
Q. Five foot increments Y
A. Yes; until we get the front of the bus exactly at the r~ar
of the automobile. If you will notice, the line of sight even at
60 feet behind, to the rear of the car, if projected over the
automobile, at the front of the automobile, 'it is
page 61 } still below the five-foot elevation mark, assuming
that the ground is zero elevation.
·
Q. The other lines which you have drawn from these respective eyes, are they the lines of vision at those respective
pointsY
A. Yes, sir.
Q. Answer Mr. Parsons' q~estions, Mr. Gregg.
Mr. Parsons: D.o you object to my asking who. was in the
seatY
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Mr. White: No, sir. I was in the seat.
CROSS EXAMINATION.
By Mr. Parsons:
Q. Mr. White was the man that you measured?
A. Yes, sir.
.Q. Do you know what his height is?
.A. No, sir. I consider Mr. White a man of fairly average
height. After all, it is an approximation. You could not get
it exact, because the bus driver could move forward or move
backward, or he could sit up straight. It is not an exact measurement.
Q. Did you measure the height of his eyes above the seat?
A. I measured the height of his eye above the
page 62 ~ ground.
Q. How about the seat?
A. I did not measure above the seat, because we were not
interested in above the seat.
Mr. Parsons: This examination is without waiving my objection, Your Honor.
The Court: Certainly. Go ahead.
Mr. Parsons: May we put your height in the record, Mr.
White?
Mr. White: Yes.
Mr. Parsons: What is it?
Mr. White: Five feet, eleven, Your Honor.
By Mr. Parsons:
Q. If you moved that sight down two inches it would materially change your lines in that setup?
A. It would not in that distance, not materially, no, sir.
Q. An eye two inches lower would raise the sight above what
you have got there, wouldn't it f
A. At 60 foot difference-(Pause)-not very much, sir.
Q. Well, you seem to be contending that you are an expert
on line of vision. If you dropped your eye two inches, how
much would that raise your vision 60 feet away? Or, suppose
you got up to 30 feet or 20 feet, how much would it
page 63 ~ raise your vision? In other words, how much farther above the lines that you have got there would
be the line if the eye was two inches lower than what you have
assumed?

s,

1;:;. .
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A. Would you give me an opportunity to make a few calcu- ·
lationsT
Mr. Parsons: Judge, I think that takes too long.
The Court: Let him do it if you want him to answer it.
By Mr. Parsons:
Q. If you dropped it four inches, it would affect it also to
sonie extent Y
· A. Yes, sir.
: ·-Q~ You·don't know anything at all about the height of the
driver, do you f
~·. No, sir.
=·.Mr. Parsons: That is all.
Mr. White: That is all, Your Honor.

·.. HERBERT L .. BRICKHOUSE,
the plaintiff, having been first duly sworn, testified as follows:
Examined By Mr. White:
Q. Mr. Brickhouse, tell the Court and jury your
page 64 ~ name, please, sir Y
·
.
A. Herbert L. Brickhouse. :
·
Q. And your address T
A. 621 North Elm Avenue, Portsmouth.
Q. How old are you 7
A. Twenty-nine. · ·
Q. What is your occupation f
A. Truck driver.
Q. :For whom do you work?
A. Norfolk Linen Service.
Q. What family do you have, Mr. Brickhouse-immediate
familyY
Mr. Parsons: We object to that, if Your Honor please. It
makes no difference what family he has.
Mr. White: We withdraw the question, Your Honor.
By Mr. White:
Q. What relation were you to Albert Eugene Brickhouse?
A. Brother.
Q. Are your parents living?
A. No, sir.
Q. Are your parents the parents of the boy who died f
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A. Yes, sir.
Q. When did your mother die T
A. In 1945.

Q. And your father Y
A. '54.
Q. Since the time of your father's death where
had your brother lived Y
A. He had been residing·with me.
Q. What other brothers ~nd sisters, if any, did he have at
the time of his death'
A. He had one brother, who is there (pointing) and one sispage 65 }

~~

.

.

Q. Will you state their names Y
Mr. White: Will each of you stand Y
(The brother and _sister stood.) · ·
A. Garland Eugene Brickhouse and Marian Lucille Brickhouse.
·
·
Q. Are there any other brothers T
· .A. No, sir.
Q. Are there any other sisters f
A. No, sir.
.
Q. How old was your broth8r at the time. of his death, Mr.
Brickhouse?
A. Thirteen.
Q. Do you know the date of his birth?
A. December 7th.
Q. Do you know in what year it was T
A. 1943.
Q. I show you a certificate of birth-

page 66 ~

Mr. Parsons: No objection.
Mr. White: We offer it as "Plaintiff's E~ibit

16."
Mr. Parsons: What date does it showY
Mr. White: December 7, 1943.

(Received and marked.)
By Mr. White:
Q. Mr. Brickhouse, would you get the bicycle and bring it inT
A. Yes, sir. (Does)
Q. Mr. Brickhouse, you have brought into the courtroom a
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bicycle called "Huffy." I ask you if this is your brother's
bicycle?
A. Yes, sir.
Q. How long had he had it Y
A. Since Christmas.
Q. Did you get it for hi~ f
A. No, sir; my brother.
Q. What was his custom about riding? Could he ride it?
A. Yes, sir, very well.
Q. There appears on the back of it in the fender, at a point
wJ}ich appears to be about 18 inches off the ground, a dent. Do
you know for a certainty whether that dent was in your brother's bicycle on the morning of June 3rd when he started to
school? ·
A. No, sir, it was not.
page 67 ~ Q. How do you know that Y
A. Well, every night he would wipe it off, and
he would mess around, and everything like that. Any time
that he had a dent or something in it, he would always try to
get me to take it out. That particular night we were not messing with the bicycle.
Q. Did your brother start to school the next morning, June
3rd!
A. Yes, sir.
Q. How far is your home, approximately, ·from where he
was in an accident?
A. ·wen, I live on Elm Avenue, and that happened in the
2700 block of High Street.
Q. Approximately how far would that be in miles?
A. I don't think it would be a mile.
Q. When did you next see this bicycle T
A. When I got it from the police station.
Q. Was the dent in it when you got it Y
A. Yes, sir.
Q. And you have had it since what time T
A. Since the afternoon of June 3rd. I went to the police station and picked it up.
·
Q. Have you kept it in your home ever since then f
A. Yes, sir, in the back room.
Q. Has it been ridden T
page 68 ~ A. No, sir.
Q. Has anybody used it at all?
A. No, sir.
Q. Is it your testimony that this bicycle is in the same condition now that it was when you got it on June 3rd?
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A. Yes, sir.
Q. Now, Mr. Brickhouse, what expense did you have, or
what bills were there, in connection with your brother's death T
Start first with the hospital bill.
A. The hospital bill was $74.00.
Q. Was that paid 7
A. Yes, sir.
Q. What hospital was that?
A.· Maryview.
Q. What doctor bills were there?
A. Dr. Robinett, which I do not know how much his was, b_ecause the insurance company mailed a check direct to him.
Q. You had a life insurance policy on your brother, did you
not?
A. Yes, sir.
Q. Is that the policy you are ref erring to?
A. Yes, sir. On what is·that, sir7
Q. On your brother's life?
A. Oh, yes. That is the only policy I had, was this school
insurance.
page 69 ~ Q. School insurance?
A. Yes, sir.
Q. Lifeinsurance?
A. That is right.
Q. What other medical bills were there?
A. Well, there was Dr. Morgan's in Norfolk. I think it was
$25.00.
Q. What was the funeral bill?
Mr. Parsons: If Your Honor please, there does not seem
to be any allegation in this complaint about a funeral bill. As
a matter of fact, I do not see anything in here about doctor
bills.
Mr. White: In Paragraph 5, if Your Honor please, we say
that '' The conduct of tl1is driver constituted negligence which
caused the death of Albert Eugene Brickhouse, thereby entitling- plaintiff to recover damages.'' We submit there is .no
question about special damages being admissible.
(The motion was further argued, after which the following
.
occurred:)
The Court: I am going to sustain the objection. Members
of the jury, disregard the testimonv about the funeral bill.
Mr. Parsons : And the doctor bills.
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The Court : And the doctor bills.
page 70 } By Mr. White:
.
Q. Mr. Brickhouse, tell the age of your brothe~
Garland!
A. Twenty-one.
Q. And the age of your sister Marian Y
.
A. Twenty-seven,.
. .
Q. During the period between the death of your father who
took care of Albert Y
A. I did.
· Q. Did he live in your home all of that timet
A. Yes, sir. ,
Q. Did he have any income of his own Y
·
A. He only had a check that he got from Social Security,
from my father.
.
Q. Other than that you supported him??
A. Yes, sir.
Q.~ Did you clothe him and feed him and house him T
A. Yes, sir.
Q. Answer Mr. Parsons' questions.
CROSS EXAMINATION.
By Mr. Parsons:
, Q. He would have been 14 years old in December Y
···A. Yes, sir.
Q. I believe you indicated that he was probably
page 71 ~ an expert at riding a bicycle Y
..
A. I say very well.
Q. · Very well?
A. Yes, sir.
Q. Do you think he could ride it better than the average?
A. Not better than the average. I would say as good as the
average.
. Q. Equal to the average Y
A. Yes, sir.
Q. I noticed when I looked at that small dent in the fender
of the bicycle that it does not appear that the paint has even
been scratched. Is that rightY .
A. I did not notice it that close. I know the dent is there. I
looked at it. I did not notice the paint.
. Q. You know that the paint wasn't scratched Y
A. SirY
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Q. It is just a dent Y
A. There is a dent in the bicycle, yes, ·sir. I did n,ot notice
the paint as to whether it has been scratched or not.
Q. Would you mind looking at itT
.
A. (Does) You can tell that it has-been rubbed, sir.
Q. It is a very, very slight mark? The paint has not been
scratched to the surface of the metal Y
page 72 ~ A. No, sir.
·
Q. As a matter of fact, the scratch-if you call
it a scratch, or if that is what it is-is not more than as big
as, I would say-(illustrating with eyeglasses) Y
A. Approximately.
Mr. White: If Your Honor please, I object to this. The evidence is here for· the jury to see. It cannot be any better described by counsel.
· The Court: He can cross-examine him.
By Mr. Parsons:
Q. It is a very slight thing, the size of the dent that you
noticed!
A. Yes, sir.
Q. Has this boy lived with your other brother at sometinieY
A. No, sir.
Q. Ever since bis father died he has lived with you T
A. Yes, sir.
Q. How old are you Y
A. Twenty-nine.
Q. Your other brother isA. -21.
Q. And your sister Y
A. Twenty-seven.
Q. That is all, Mr. Brickhouse.
~

By The Court:·
·
Q. Mr. Brickhouse, did you qualify as administrator of this estate Y .
A. Yes, sir.
Q. When?

page 73

Mr. White: I will show him a copy of the certificate, Judge:
(Does).
A. On the 12th day of June, 1957.
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By Mr. White:
Q. Is this a copy of your qualification certificate Y
A. Yes, sir.
Mr. White: We offer this, Judge. I forgot that.
The Court: Plaintiff's Exhibit 17.
Mr. White: Plaintiff rests, Your Honor.
(The following proceeding was had in the absence of the
jury:)
Mr. Parsons: If Your Honor please, at this time I want to
make a motion to strike the plaintiff's evidence. I want to call
Your Honor's attention to the complaint. This is the only
charge in this complaint :The Court: Where are you reading from?
page 74} Mr. Parsons: Paragraph 3. '' At the said time''
-that refers, I assume, to June 3, 1957-"your
said driver"-that is Mr. Cockrell-"was exceeding a reasonable speed under the circumstances and traffic conditions then
existing, and said driver wholly failed to keep a proper lookout.''
· Those are the two items of negligence with which we are
charged. Those are the two that they must prove by a
preponderance of the evidence in order to submit this question
to the jury. Mr. White in his opening· statement made those
two same statements. He said that the boy was operating in
a normal manner-and I assume that he was. He produced a
plat, which does not tell us anything except that it is a physical survey of the location between these two streets on High
Street. He brought in some pictures which show that the bus
had gone over to this house after this accident. The evidence
is that this bus driver was out of his seat when it was crossing
the street, which means of course only one thing and that was
he lost control of the bus, as Mr. White indicated in bis opening
statement.
Then they called Mr. Curry Hall. Mr. Curry Hall did not
know anything about the speed. He did not know anything
about the lookout. In fact, he said that when he saw it they
were right together, and the bus was turning
page 75 ~ sharply to the left to avoid the accident. That same
thing happened with Mr. Philbrick. Mr. Weatherly
said that he told him he turned sharply when the boy came out
from between the cars to try to avoid him, but was unable to
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do so. That is to say, he did everything any reasonable person
could be expected to do.
In addition to that, it is perfectly apparent in this case, as
Mr. Reardon and the other officer said, and Mr. Philbrick, that
the boy was in a position of safety as he was traveling along
by the side of these parked cars.
I call your attention to the fact, if Your Honor please, that
this lane on this side is a very wide lane. I don't know how
wide it is. It does not show on here (plat).
Nobody has ever yet said, so far as I ~now, that the boy was
at any particular place, except Mr. Philbrick, and he said he
came suddenly out between two cars, and that the distance between those two parked cars was two or three carlengths, and
that the boy was approximately three-quarters of the distance
between the first car and the second car, and turned out and
was struck; that the driver turned sharply to the left to try to
avoid the accident.
If Your Honor please, that is all the evidence in
page 76 ~ this case. There is no evidence that the bus operator was exceeding a reasonable speed. There is no
evidence that he wasn't keeping a proper lookout. He was
keeping a proper lookout because he saw the boy as Philbrick
saw him, and he turned his bus to the left. So, he was looking
out. You cannot assume that he wasn't looking out. There is
no evidence that he wasn't keeping a proper lookout. You
cannot assume that he was exceeding a reasonable speed under
the circumstances, because there has been no evidence to determine that. You first have to infer that he was exceeding the
speed limit, and then you would have to infer that he was exceeding the speed under the circumstances, and infer that that
was the cause of the accident. You cannot base an inference
on an inference, or a presumption on an inference, or an inference on a presumption.
So, I say to vou that there is no evidence in this case upon
which to submit this case to the jury.
(The motion was further argued, overruled and an exception,
noted.)
page 77

~

AFTERNOON SESSION.

Met pursuant to the morning session with the same appearan<'es as heretofore notE1d.
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Mr. White: If Your Honor please, counsel has stipulated
that these two photographs, which we overlooked introducing,
may be introduced ill; the plaintiff's case.
(Received and marked ''Plaintiff's Exhibit 18" and ''Plaintiff's Exhibit 19. ")
Mr. White: If Your Honor please, there is one more matter. We have summoned Mrs. Leffler whose testimony we believe to be cumulative. We ask the Court to excuse her. We
do not intend to call her.
The Court: All right.
Mr. Parsons: If Your Honor please, since the plaintiff has
rested I have determined that I will also rest, and renew the
motion that I made to you as to striking the evidence, on the
same grounds.
The Court: Motion overruled.
Mr. Parsons: Exception.
(The Court then read the written instructions to the jury,
exceptions being noted by the parties to the respective instructions, as follows :)
page 78

r

Mr. Worthington: The plaintiff ·excepts to the
granting of Instruction D-8 for the defendant, on
the ground that the language at the end of the second paragraph, '' The burden of proof as stated extends not only to the
alleged negligence as charged, but also to the damages claimed'' is repetitive of a statement about the burden of proof
already set forth in the same instruction. The entire length
of the third paragTaph is repetitive of other instructions
granted to the defendant, to-wit: Instruction D-4, Instruction D-5 and Instruction D-12. And, upon the further ground
that the defendant is not entitled to any instruction on sudden
emergency, because any emergency shown under the evidence
was created by the defendant's own negligence.
Mr. Worthington: The plaintiff excepts to the granting of
Instruction D-4 on the ground heretofore stated: that the
defendant is not entitled to any instruction on sudden ·or unforeseeable emergency.
Mr. Worthington: The plaintiff excepts to the granting
of Instruction D-5 on the ground heretofore stated:
page 79 } that the defendant is not entitled under the evidence to any instruction on unexpected emergency.
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And, on the further ground that Instruction D-5 is repetitive
of statements contained in Instruction D-3.
Mr. Worthington: The plaintiff excepts to the granting of .
Instruction D-12 on the ground that it is repetitive of material
contained in Instruction D-3.
Mr. Worthington: Plaintiff excepts to the granting of Instruction D-13 on the ground that there is no evidence of what
·speed the defendant's bus was making and, therefore, the
speed tables invite the jury to speculate, where there is no
evidence to support the instruction.
Mr. Parsons: The defendant objects and excepts to the
granting of any and all instructions offered by the
page 80 ~ plaintiff, on the same grounds as stated in the argument on the motion to strike the evidence; and,
·further, on the ground that there is no evidence in this case
on which the question of excessive speed or improper lookout
can be maintained or submitted to the jury. On the contrary,
the plain facts of the case shows that the bus driver was not
operating at an excessive speed under the circumstances and
that he was keeping a proper lookout. At least, there is no
evidence to the contrary.
Mr. Parsons: The defendant excepts to the granting of
Instruction P-1, on the grounds stated as to all of the instructions, and on the additional ground that it states a positive
duty, apparently based upon a statute, and does not say that
·the bus driver should keep his bus. under reasonable control.
·There is no evidence that he could avoid this accident after the
danger became apparent; on the further ground that there is
-no allegation in the complaint of the plaintiff that the bus was
not operated under proper control, nor is there any allegation in the complaint which would warrant the granting of an
instruction on the theorv of whether the bus driver
page 81 ~ saw, or in the exercise· of reasonable care should
have seen, and ascertained that the deceased boy
'' might reasonably be endangered if the bus tried to pass the
bicycle at the point of the accident.'' There is no evidence in
this case upon which it could be even inferred that there was
any intention or attempt upon the part of t11e driver to pass
the bicycle.
Mr. Parsons: The defendant excepts to the granting of
Instruction P-2, because it is .not consistent with the evidence
in this case, and it is not a question to be submitted to the
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jury, of "reasonable prudent action to avoid danger," without first showing that there was some negligence upon the part
of the bus driver. This instruction also assumes that the
bus driver did not keep a proper lookout. That is to say, the
Court has told the jury in this instruction that the bus driver
did not keep a proper lookout and, if he had, it would have
disclosed a dangerous situation. That in any case would be
a question for the jury and not for the Court; in addition to
the fact that there is no evidence in this case upon which to
base a claim of failure to take reasonable prudent action, or
that the bus driver did not keep a lookout.
page 82

~

Mr. Parsons: The defendant excepts to the
granting of Instruction P-3, because it is a mere
abstract statement of a statutory provision, and it assumes in
this case that the bus driver was exceeding a reasonable speed,
without exactly saying so, and would tend to cause the jury
to believe that the Court of itself had found that the driver
of the bus was exceeding a reasonable speed under the circumstances at the time of the occurrence.
Mr. Parsons: The defendant objects and excepts to Instruction P-4 on the ground that there is no charge in this
case that the bus driver was following the deceased boy, and
there is no charge upon which they claim the right to recover
because of the statutory provisions in this particular instruction, and it is not included in the pleadings. That is to say, no
part of this instruction is included in the pleadings. Here
again, the Court may tend to mislead the jury by stating
things that are based upon assumptions and not upon the evidence. As a matter of fact, the plaintiff's own testimony
shows that the bus driver was not following the depage 83 ~ ceased boy on the bicycle, and he was not closely
following him, and the conditions and circumstances at the time do not indicate under the plaintiff's own
evidence any such condition.
Mr. Parsons: The defendant excepts to the granting of Instruction P-5, because here again it is an abstract statement
of a statutory provision in the Virg-inia Code not applicable
to this case, because there is no evidence that there was any
intention to pass, or that there was any passinµ;. The statement that he should not drive to the riµ;ht side of the highway
is totally immaterial. It ought not to have been granted.
This also is not a ground set forth in the pleadings as a basis
for recovery.
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Mr. Parsons: The defendant excepts to the granting of Instruction P-6, because it is designed and actually is a blanket
instruction which would permit the jury to find the bus
driver guilty of negligence on any theory, and it permits the
jury to take into consideration the instruction on passing and
following too closely, and various and other sundry
pag·e 84 } things that were mentioned in other instructions
that were not alleged in the pleadings and were not
the basis of any claim. This is a mandatory and finding instruction and is plainly misleading and erroneous.
Mr. Parsons: The defendant excepts to Instruction P-9,
because under the complaint and the allegations upon which
the. plaintiff bases liability, there is no charge that the bus
driver was guilty because he failed to anticipate that the child
might act on childish impulse and thoughtlessly expose himself to danger, nor is there in the complaint that the danger
entered into became apparent to the bus driver, or might have
been discovered by the exercise of ordinary care under the
circumstances in time to avoid it. This is a backhanded
method of submitting to the jury the doctrine of last clear
chance. There is no evidence in this case upon which it can
be properly based. The Court assumes and tells the jury that
in this case the bus driver had a positive duty to anticipate
the child might thoughtlessly expose himself to danger. This
question should have been left to the jury.
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Mr. Parson_s: The defendant excepts to the granting of Instruction P-10, on the grounds stated as to
all of the instructions. And, furthermore, there is no evidence that the statutory beneficiaries as a result of the death
of their brother woulllose any care or attention because of
his death. There was no evidence with reference to any sorrow or mental anguish, of which the plaintiffs claim that they
have suffered.
Mr. Parsons: The defendant excepts to the refusal of Instructions D-1 and D-2, offered by the defendant, on the
ground that the evidence in this case shows conclusively that
the bus driver neither was operating at an excessive speed
under the circumstances nor is there any evidence that he
failed to keep a proper lookout.
Mr. Parsons: The defendant excepts to the refusal of Instruction D-6, because it is a fundamental rule of law, and
in this case it could reasonably be probable that this accident
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happell;ed solely because of the conduct of the deceased boy
in riding his bicycle, and if that were true the depage 86 r f endant would not be liable. The other causes
which they rely on were excessive speed and improper lookout. This instruction is based upon a fundamental
rule of law that ought to be applicable to this case, because
there are possibly five or six theories presented in this case,
and this instruction is peculiarly applicable to the evidence
and the conditions that existed at the time of this accident.
Mr. Parsons: The defendant excepts to the refusal to grant
Instruction D-11, because it is a fundamental statement of the
law of negligence, based upon what was merely possible according to occasional experience, and not probable, and is
designed to tell the jury that if the accident was not reasonably foreseeable, the defendant would not be liable.
(The case was then argued by counsel.)
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JUDGE'S CERTIFICATE.

· I, Floyd E. Kellam, Judge of the Circuit Court of the City
of Portsmouth, Virginia, do hereby certify that the foregoing
is a true and correct transcript of the testimony and proceedings of the case of Herbert L. Brickhouse, etc. v. Portsmouth
Transit Company, Inc., tried in said court on the 2nd day of
October, 1957, and includes all the testimony offered, the motions and objections of the parties, the rulings of the Court,
and the exceptions of the parties, and all other proceedings
of said trial.
I further certify that the exhibits offered in evidence, as described by the foregoing record, and designated as Pla1ntiff
Exhibits 1 to 19, inclusive, are all of the exhibits offered upon
said trial, and the originals thereof have been initialed by
me for the purpose of identification.
I further certify that said transcript was presented to me
for certification and signed within sixty days after the final
order in said cause, and that the attorneys for the plaintiff
had reasonable notice in writing of the time and place at which
the same would be tendered for certification.
Given under my hand this 31st day of March, 1958.

's

FLOYD E. KELLAM, Judge.
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CLERK'S CERTIFICATE.

I, Kenneth A. Bain, Clerk of the Circuit Court of the City
of Portsmouth, Virginia, do hereby certify that the foregoing
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transcript of testimony and other proceedings of the trial of
the case of Herbert B. Brickhouse, etc. v. Portsmouth Transit
Company, Inc., duly certified by the Judge of said court, together with the original exhibits introduced upon the trial
of said case, identified by the initials of said Judge, were filed
in my office on the 31st day of March, 1958.
KENNETH A. BAIN, JR., Clerk.
A Copy-Teste:
H. G. TURNER-Clerk.
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