NOTICE TO COUNSEL

This case probably will be called at the session of court
•
to be held
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7259

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thursday the 12th day of June, 1969.
COMMONWEALTH OF VIRGINIA,

Plaintiff in error,

against

RICHARD STANLEY HOLLAND AND
A. WRENN AND SONS, INC.,
Defendants in error.

From the Circuit Court of the City of Virginia Beach
RobertS. ·wahab, Jr., Judge

Upon the petition of Commonwealth of Virginia a writ of
error is awarded her to a judgment rend ered by the Circnit
Court of Virginia Beach on the 8th day of January, 1969, in
a certain motion for judgment tJ1en therein depending,
wherein the said petitioner was plaintiff and Richard Stanley Holland and another were defendants; no bono being required.
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MOTION FOR JUDGMENT
Plaintiff, Commonwealth of Virginia, hereby moves this
Honorable Court for a judgment ag·ainst the defendants,
Richard Stanley Holland and A. Wrenn and Sons, Incorporated, a Virginia corporation, in the amount of Two
Hundred Fifteen Thousand, Four Hundred Seventy-nine Dollars, and Forty-four Cents ($215,479.44) due plaintiff as a
forteittwe in accordance with Section 15.1-73 of the Code of
Virginia, said amount being the sum paid under void contracts entered into by the City of Virginia Beach and the
defendant, A. Wrenn and Sons, Incorporated, between January 1, 1963 and May 20, 1968, during which time the defendant, Richard Stanley Holland, President, Treasurer, and
Director of the said A. Wrenn and Sons, Incorporated, served
as a member of the Police and Trial Board of the City of Virginia Beach, Virginia.
Commonwealth of Virginia
By: Andre Evans
Attorney for the Commonwealth
Andre Evans
Attorney for the Commonwealth
City of Virginia Beach
Princess Anne Station
Virginia Beach, Virginia 23456
Filed in the Clerk's Office the 22 day of July, 1968.
Teste: John V. Fentress, Clerk.
Billy W. Ballou, D. C.
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Corrrmonwealth v. Holland, et al.
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DEMURRER
Richard Stanley Holland, one of the defendants in the captioned matter, files this his demurrer to the Motion for Judgment filed against him and states that said Motion for Judgm ent is not sufficient in law to sustain the relief asked for in
th e Motion for Judgment.
Richard Stanley Holland
By Gordan E. Campbell
Of Counsel
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Filed Aug 8 1968.
John V. F entress, Clerk
By R. H. West, D. C.
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DEMURRER
A. Wrenn & Sons, Incorporated, one of the defendants in
the captioned matter, by its attorney :files this its demurrer
to the :v.£otion for Judgment filed against it and states that
said motion for Judgment is not sufficient in law to sustain
the relief asked against it.
A. Wrenn & Sons, Incorporated
By Gordon E. Campbell
Of Counsel
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Filed Aug. 8, 1968.
John V. Fentress, Cleric
By R. H. West, D. C.
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GROUNDS FOR

D:KMURRl~R

The defendant, .A. Wrenn and Sons, Incorporated, states
as grounds for the demurrer which has heretofore :filed by it
in the captioned matter. the following :
1. By statute of the State of Virginia, tl1e Commonw~?alth
.Attorney for the City of Virginia Beach is without authority
to institute the suit in question.
2. Plaintiff's motion for judgment alleges "void contracts"
which is a mere conclusion of law and not a statement of fact.
3. There is no authority by statute which would impose
liability upon this defendant as alleged in plaintiff's motion
for judgment.
4. The statute relied upon by plaintiff does not inchtde
this defendant in the designation of parties subject to forfeiture as alleged.
5. P laintiff's motion for judgment fail s to allege any fact
which would impose liability upon this defendant.
6. If the demurr er filed on behalf of Richard Stanley Holland is sustained on any of the grounds stated
page 9 ~ ther ein, the same result should obtain on behalf of
this defendant .
.A. Wrenn and Sons, Incorporated
By Gordon E . Campbell
Of Counsel
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Filed Sep 13 1968.
John V. F entress, Clerk.
By R. B. Johnson, D. C.
page 10
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GROUNDS OF DEMURRER
The defendant, Richard Stanley Holland, states as grounds
for the demurrer heretofore filed by him in the captioned matter, the following:
1. By statute of the State of Virginia, the Commonwealth's
Attorney of the City of Virginia Beach is without authority
to institute the suit in question.
2. Plaintiff's motion for judgment alleges "void contracts"
which is a mere conclusion of law and not a statement of
fact.
3. Plaintiff's motion for judgment fails to state that this
defendant was interested directly or indirectly in the alleged contracts as is required by statute.
4. There is no allegation in accordance with the statutes
of this Commonwealth that this defendant was a paid officer,
etc. of the Corporate City, nor is there any allegation that
at the time of the alleged contracts in question this defendant
had been paid as an officer, etc. of the Corporate City.
5. The plaintiff's motion fails to state as the statute in
question so requires that this defendant was a
page 11 ~ member of a committee which made the alleged
void contracts for and on behalf of the City.
R.ichard Stanley Holland
By Gordon E. Campbell
Of Counsel
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Filed Sep 13 1968.
John V. Fentress, Clerk.
By R. B. Johnson, D. C.
page 12
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OPINION
This case is now before the court upon the first of several
enumerated grounds for demurrer filed by the respective defendants in an action at law to recover the amount of
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$215,479.44 in sales contracts allegedly entered into by the
City of Virginia Beach and the defendant, A. Wrenn & Sons,
Inc., of which the defendant Holland was President, Treasurer and a director, while H olland was ser ving as a member
of the Police and Trial Board of the City of Virginia Beach.
This action was instituted under the provisions of ~15 .173 of the 1950 Code of Virginia, as amended, whereby certain
designated officials and "any other officer" of a city or town
is prohibited from contr acting with his city or town and for
doing so "shall forfeit to the Commonwealth the full amount
stipulated fo r " by any such contract.
The suit was brought in the name of the Commonwealth of
Virginia by Andre Evans, as Attorney for the
page 13 r Commonwealth for the City of Virginia Beach.
The question p resented is : Does the Commonwealth's Attorney for the City of Virginia B each have authority to institute such an acti on 1
Under the Constitution of Virginia and ~15.1-822 of the
1950 Code of Virginia, as amended, Attorneys for the Commonwealth in both counties and cities shall perform only
those duties as "sha,ll be prescribed by general law."
~110 of the Constitution r equires:

"There shall be elected by the qualified voter s of each
county . .. a treasurer, a sheriff, an attorney for the Commonwealth . .. "
§15.1-822 states :

" ... the attorn ey for the Commonwealth of a city shall
perform like duties, recejve the same fees and be subject to
the same liabilities as ... attorneys for the Commonwealth
of counties; . .. "
Both sides rely substantially upon different interpretations
of tl1e decision in the case of Corn. v. M cOue's Executo1·s, etc.,
109 Va. 302, decided in 1909, to sustain their respective positions in construing a statute which was substantially the
same as our present law found in ~8-7 58 of the 1950 Code of
Virginia, as amended, which reads:
"The Comptroller shall institute and prosecute all proceedings proper to enforce paymen t of money to the Commonwealth."

Commonwealth v. Holland, et al.
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The McG-ue case held that the Auditor of Public Accounts
(now the Comptroller) under the statute law of this state, is
the only officer empowered to institute proceedings
page 14 ~ for the collection of costs due the Commonwealth
in a criminal prosecution. It was said there:

"It is plain from an examination of the law that the auditor
of public accounts was the only officer empowered to institute
proceedings for the collection of the indebtedness in favor of
the Conunonwealth which is here asserted; and it is equally
clear that the Commonwealth could not be impleaded without
her consent. No power was devolved upon the Commonwealth's attorney of the city of Charlottesville to prove the
debt in question before the commissioner who was auditing
the claims against :McCue's estate in this case, or to jnstitnte
any other proceeding for its collection; and the finding of the
master commissioner adversely to the claim, and the decree
of court confirming that finding were without any binding
force or effect, so far as the claim now asserted by the Commonwealth is concerned.
"This claim for costs was asserted in this cause for the
first time in any legal form, or by any competent authority,
when the petition of the Commonwealth of Virginja, suing by
her auditor of pnblic accounts, was filed herein on the 17th
clay of .Jnne, 1907. Until this petition was filed the Commonwealth was not a party to this suit, and the only officer who
had the right to consent that she should be made a party
had refused to give such consent."
The Commonwealth's Attorney contends that the decision
of the McCue ca~e should be narrowlv constnted and limited
to the payment of money due the Commonwealth in the nature
of a debt. which was the character of the claim in the McCtte
case. Tie argues that the words "payment of money" in
~8-758 docs not include clain1s for forf<>jtnrcs of monev as
involved here.
·
The true purport of the words must be gleaned from the
full context of the related sections of the Code immediately
following and giving to the words their clear and
page 15 r unambiguous meaning.
Rection 8-861 provides:
"Any such action may be instituted (by the Comptroller)
against any person indebted or liable to the CommonweaUh
in any way whateve1·."
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According to Black's Law Dictionary, 4th Ed., the following meanings are given to the word "liable" :
"Bound or obliged in law or equity; responsible ; chargeable; answerable; compellable to make satisfaction, compensation, or restitution.
"Exposed, as to damage, penalty .. . "
Thus it appears clear that under the broad powers vested
in him, the Comptroller is ~he sole officer of the Commonwealth
authorized to institute proceedings to enforce the payment of
money against any person indebted or liable to the Commonwealth in any way whatever, including the payment of the
forfeiture sought in the case before u s, unless the Commonwealth's Attorney or some other per son has been specifically
designated by law to do so.
We do find that since the McCt£e case in 1909, ~19.1-341.1
and 341.2 have been enacted by the General Assembly in 1950
and 1960. These sections give to Commonwealth's Attorneys
authority to institute proceedings to collect fines, costs, and
forfeitures intposed in his cotwt which r emain unsatisfied."
The "forfeitures" mentioned here refer only to forfeitures
previously ordered by the court; not to instituting actions
to determine or enforce liability for the payment of money
under a forfeiture statute.
page 16 r Also we find ~19.1-358, et seq., authorizing the
Attorney for the Commonwealth to file an information against any property seized as forfeited for a violation
of any of the provisions of the Code, where a different mode
of enforcing the forfeiture is not prescribed. Here, again,
this statute has no applicability to the present situation.
Although these sections overrule the McCue case as to the
authority of the Attorney for the Commonwealth to collect
court costs and other obligations of the nature specified, the
general rule of law pronotmced in M cOue still prevails : Attorneys for the Commonwealth are not empowered to institute
any proceeding on behalf of the Commonwealth unless such a
duty is expressly given by statute. The very enactment of the
sections of the Code referred to illustrate recognition by the
General Assembly of the constitutional limitation upon the
duties of Attorneys for the Commonwealth.
No law has been presented or fonnd by this conrt which
could conceivably be construed as delegating to the Attorney
for the Commonwealth the duty or r esponsibility to institute
proceedings in this case. The Constitution of Virginia ex-
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pressly limits his duties to those as "shall be prescribed by
general law."
Thus, we conclude that there is no law authorizing the Attorney for the Cormnonwealth to institute this action. Such
authority is vested solely in the Comptroller under the clear
and plain meaning of ~8-758 and 8-761.
For the reasons s tated, the demurrer will be
page 17 ~ sustained and the motion for judgment dismissed
without prejudice as to both defendants upon the
presentation of an appropriate order.
R. S. ·wahab, Jr.

Judge
December 18, 1968.
Filed 12/ 18/68.
R.S.W.
page 18

r

•

•

•

•

•

ORDER
This cause came on this date to be heard upon Plaintiff's
Motion for Judgment and Dem11rrers filed th ereto by the respective Defendants, Memoranda of Law submitted by counsel for the r espective parties, and was argued by counsel,
and the Court having carefully reviewed th e pleadings filed
her ein and maturely considered the argument of counsel and
legal authorities submitted, having concluded and for the
reasons s tatPd in a written opinion dated December 18, 19GS,
that the Defendants' Demurrers should be sustained, it is
accordinp:ly
ADJUDC"ll<:D, ORDERED and DECRRP,D that the Demurrers filed hy the Defendant, Richard Stanley IIolland, and
the Defendant, A. Wrenn & Sons, Tnc., he and they hereby are
sustain.ed, and the Motion for Judgment filed herein be and
the same hereby is c1ismissed with out prej11dicc, to which action of the Conrt the Plain tiff hy connsel objects and excepts.
Enter: 1/ 8/ 69.
R. S. Wahab, Jr.
Jndge
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NOTICE OF APPEAL
AND
ASSIGNMENTS OF ERROR

To: John V. F entress, Clerk of the Circnit Conrt of the City
of Virginia Beach, Virginia
Counsel for the Commonwealth of Virginia, plaintiff in the
above styled case, hereby gives Notice of an Appeal from a
final judgment entered herein on January 8, 1969.
The said Commonwealth of Virginia, the plaintiff in the
above styled suit, will apply to the Supreme Court of Appeals
of Virginia for a Writ of Error to said judgment, and herewith sets forth his Assignments of Error as follows :
1. The cour t erred in sustaining the defendants' demurrers.
2. The court erred in di smissing plaintiff's motion for
judgment.
Commonwealth of Virginia
By: Andre Evans
Counsel
Andre Evans
Attorney for the Commonwealth
Princess Anne Station
Virginia Beach, Virginia 23456
page 20
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Filed Feb. 25, 1969.
John V. "Pentress, Clerk.
By R. B. Johnson, D. C.
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NARRATIVE STATE MENT OF PROCEEDINGS
This cause of action was instituted on the 22nd day of July,
1968, when Andre Evans, A ttorney for the Commonwealth of
the City of Virginia Beach, filed a Motion for Judgment
against the defendants, Richard Stanley IT olland and A.
Wrenn and Sons, Incorporated, a Virginia corporation. The
defendants, by their counsel, Gordon E . Campbell, filed Demurrers stating tha t th e Motion for Judgment was not sufficient in law to sustain the r elief asked for against th em.
Upon motion of counsel for the Plaintiff, the Defendants wer e
ordered to file their grounds of demurrer. Said grounds of
demurrer wer e filed by the Defendants as ordered.
Th e parties her eto appeared hy counsel before the court on
the Demurrers fLied herein and the matter was argued. Upon
considering the arguments, the Court directed th at the matter be continued and that counsel file memoranda in support
of their argument. Said memoranda were fHert with the
Court as directed.
page 25 ~ Having reviewed the pleadings, hear d the arguments of counsel, and considered their memoranda,
on December 18, 1968, Robert S. Wahab, Jr., Judge, fi led a
written opinion wjth the papers of the cause. On January 8,
1969 an Order was entered sustaining the Demurrers a s to
both Defendants without prejudice to the rights of the parties, and the Motion for Judgment was dismissed without
prejudice. To this action of the Court, P laintiff objected and
excepted.
Seen:
Andre Evans p. q.
Gordon E. Campbell p. d .
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Filed 3/ 6/ 69.

R.S.W.
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A Copy-Teste :
Howard G. Turner, Clerk.
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