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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2513
CRADDOCK-TERRY COMPANY, A CORPORATION,
CRADDOCK-TE.RRY SHOE CORPORATION, JO:gN A.
FAULK;NER, D. fl. DILL.A.RD, J. T. NOELL, JR., JOHN
W. JAMES, JOHN M. MILLER, JR., T. G. HOBBS,
CHARLES G. CRADDOCK, L. F. ALMOND AND
THOMAS J. WILLIAMS, ADMINISTRATOR C. T. A.
OF JOHN ·w. CRADDOCK,
versus

vV. D. POWELL, EDMUND A. SAUNDERS, JANE QUINN

SAUNDERS, ~NNE LEE SAUNDERS, THE FIRST

AND MER.CHANTS NATIONAL BANK O~., RICH-

MOND AND EDMUND A. SAUNDERS, TRUSTEES,
FIRST AND MERCHANTS NATIONAL BANK, EXECUTOR OF THOMAS W. PURCELL, AND LOUISA
P. ALLEN.

PETITION FOR APPEAL AND SUPERSEDEAS.
To the Honorable Ju.stices of the Su,prenie Court of .Appeals
of JTirginia :

Your Petitioners, Craddock-Terry Company, a corporation,
.John A. Faulkner, D. H. Dillard, J. T. Noell, Jr., John Yf.

James, John l\L Miller, Jr., T. G. Hobbs, Charles G. Craddock, L. F. Almond and Craddock-Terry Shoe Corporation,

2

Supreme Court of Appeals of Virginia

and Thomas J. Williams, Administrator c. t. a. of the Estate
of John W. Craddock, deceased, respectfully represent that
they, and each and all of them, are wronged and aggrieve<l
by a final decree pronounced by the Corporation Court of the
City of Lynchburg, Virginia, in term on, to-wit, June 10, 1941,
(Transcript, pp. 717-721) in the chancery cause then pending
in said Court wherein the aforesaid two corporations, and
the aforesaid nine natural persons individually and as directors of said Craddock-Terry Shoe Corporation, were the defendants, and \V. D. Powell, Edmund A. Saunders, Jane Quinn
Saunders, Anne Lee Saunders and Louisa P. Allen, and First
and Merchants National Bank of Richmond, Virg·inia, and
Edmund A. Saunders, the latter two as Trustees for Jane
Quinn Saunders and others, and said First and Merchants National Bank of Richmond, Virginia, as the Executor of Thomas
Vv. Purcell, deceased, as stockholders of Craddock-Terry
Company, were the complainants.
By said final decree said complainants respectively recovered of your petitioners for complaiilants' several shares of
stock in Craddock-Terry Company sums of money aggregat.
ing, to-wit, $45,289:.04, with interest at six per centum per an.
num from January 23, 1940, and costs. That sum of $45,289.04, as hereinafter appears, exceeded by $21,290.04 the
fair cash value of all of those shares, and which cash value
the Corporation Court judicially determined was $23,999.00.
*Petitioners file herewith and as a part of this peti2* tion the duly attested transcript of the record in said
chan~ery cause and (by stipulation, Transcript, pages
772, et seq.) certain of the original exhibits.
Your petitioners' counsel desire to state orally the reasons
for your reviewing said final decree and the proceedings in
said cause.
A copy of this petition was on the 16th day of Aug-ust, 1941,
mailed to Edwin B. Meade, Esquire, who was opposing counsel in this case in said Corporation Court (the Trial Court)
and who was the complainants' attorney of record therein.
Your petitioners further state herein that this petition will
be filed with Honorable Herbert B. Gregory, one of the J ustices of the Supreme Court of Appeals of Virginia.
Said chancery cause was instituted on l\fay 12, 1939, and
during its pendency in said Corporation Court Thomas ,v.
Purcell, one of the complainants, and John "\Y. Craddock, 01w
of the defendants, departed this life and tl1is cause was, hy
said final decree, revived in the names of said decedents' r0.
Hpective personal representatives (Transcript, pp. 1 and 717).

-------------
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The Priniary Question.
The primary issue here arises under Virginia Code Sections 3820a and 3822, and it is of first impression in Virginia,
although in some other States under the different statutes of
those states analogous questions have been passed upon.
Such primary question is when, pursuant to Code Section
3820a-as that section stood in 1938-1939-a corporation sells
its entire assets and good will as a going concern to another
corporation for the stock of the latter and its obligation to
· pay the debts of the vendor corporation there may validly
3* be made a *part of the terms and conditions of the sale
provision for stockholders of the vendor corporation who
consent to such sale agreeing to exchange their shares for
shares of the purchaser corporation. Section 3822 of the
Code makes it explicit that such a provision may be part of
the agreement or plan of a merger or consolidation, and that
section was held constitutional in Winfree v. Riverside Cotton Mills, 113 Va. 717.
By the express terms of Section 3820a the rights of a stockholder dissenting to such a sale are the same mutatis mutandis
as the rights of a stockholder to a merger or consolidation.
He is entitled to receive the fair cash value of his shares if he
signifies his dissent in the manner and ~within the time prescribed by Section 3822, but if he fails or refuses to avail of
that right he is '' deemed to have elected thereby to participate in'' the agreement or plan on the basis provided tl1erein
for stockholders of his class, and to the stock of the consolidated or merged corporation to which he may be entitled.
That statute having been held valid and being applicable
mntati.s mutandis to the rights of a stockholder dissenting to
a sale of his corporation's assets for the stock ot the purchasing corporation, there is, it is submitted,. no sound reason in
principle why the terms and conditions of such a sale may
not provide for exchange of shares of stockholders of the
vendor corporation for shares in the purchaser corporation.
STATEMENT OF FACTS.
Craddock-Terry Company, a Virginia corporation, with its
principal office and place of business at Lynchburg, Virg'inia,
(:mg·aged for some forty years before 1939 in the business of
manufacturing and marketing shoes, boots, and other
4* footwear, *had, by effecting a.nd accepting various amendments to its charter in the years 1.905, 1910, 1913, 1917
nnd 1921, for increasing· its capital and other purposes,

4
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brought itself within the provisions of Section 158 of the Constitution and the '' .A.ct Concerning Corporations" which be<.~ame law.~n :May 21, 1903 (Acts of 1900-1903-1904, page 437)~
At "t'he onset of the industrial and :financial depression in the
fall of-'19·29, the Company owed several million dollars at
the banks, and during the ensuing several years, through the
concerted action of its creditors, it was forced to sell at sacrificial prices much of its inventory and goods, with the result
that it suffered a capital deficit in excess of $2,500,000.00, or
more than one-third of its capital. The capital deficit still
amounted to $1,977,000.00 in June, 1938. The value of its assets of every kind greatly diminished, and from previous annual sales of about $20,000,000.00, its volume of sales had
fallen to around $8,000,000.00 to $9,000,000.00 annually (Transcript, p. 406).
The company had no bank credit after 1933, and as its charter prohibited it from encumbering its property as a source
of borrowing money, it, in these dire straits, made an arrangemcmt with a factoring ag·ency of New York City for selling to
it at a discount the company's accounts with its customer~
as a means of obtaining working capital. That continued for
several years prior to 1939, but the arrangement was terminable by either party at any time on 90 days notice. This was
the company's sole means of obtaining essential working capital save only its small erratic and wholly inadequate annual
earnings during the years (1934-38) that the Federal government, in endeavoring to aid in national industrial recovery,.
was pouring billions of dollars annually into channels of various kinds.
'*The company after 1930 never paid any dividends 011
5• any of its shares of its various classes of stock, and as
the dividends on its preferred shares were cumulative,
these unpaid dividends amounted in 1938 to more than $1,600,000.00 (Transcript, pp. 74, 397, 402, 403). There was, h1
such critical condition of the company, no probability of the
company's paying any dividends on any class of stock f01·
many yea.rs (Transcript, p. 496). The competitors of the
company used its extremity.during those years in solicitinl? it~
customers to transfer their patronage by statements that
Craddock-Terry Company would shortly be unable to continue
to operate and fill their o'rders, and that the company customers would benefit themselves by transferring· their accounts
to established manufacturers of financial stability.
The general situation in the manufacturing- industry durinc1;
the years mentioned was such that if Craddock-Terrv Commmy luul eeased to operate and undertaken to liquidate it~
assets for paying its debts and liabilities, there would not
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have been realized sufficient, after the satisfaction of its debts
and liabilities, to pay even its :B,irst Preferred stockholders
the par of their shares, and the investments of the hundreds
of holders of eYery junior class of shares would have been
lost to them. That course was never contemplated (Transcript, p. 438).
While the company's assets at the time of the sale on January 23, 1939, had a sound value in use of $3,125,941.18, they
would have brought no such figure in a liquidation thereof
( Trauscript, p. 4:~7), and the result would have been as just
mentioned. Included in the liabilities to be paid or provided
for if the company liquidated was an annual ground rent and
carrying charge on a leasehold in St. Louis, Missouri, amounting to over $10,000.00 a year, and which had over seventy
years to run (Transcript, pp. 456-457). By means of a
6* reappraisal of the *company's fixed assets in 1927-1928,
the book value of its properties in 1938 was approximately
$1,000,000.00 in excess of actual values. If they had been
marked down to actual values, the capital deficit would have
been increased to over $3,000,000.00 (Transcript, pp. 64164-2).
At the stockholders annual meeting in 1935, they appointed
an advisory committee of seven or· eight men of outstanding
business ability and experience in no way connected with the
management of the company, but representing substantial
stock interests, for developing a. method of relieving the company of said difficulties, and which would be fair and equitable
to all stockholders, and, a.t the same time, feasible. That
committee unanimously recommended that the company's
Board accept the proposal of purchase hereinafter referred
to (Transcript, pp. 74-89).

The Company's Cavital Structure.
The Company had outstanding on August 1, 1938, the following shares of stock of various classes and each share having a par of $100.12,500
12,500
9,956
32,704

shares of First Preferred
shares of Second Preferred
shares of Class C Preferred
shares of Common.

The par of all these shares aggregated $6,766,000.00.
Sa.id First Preferred shares carried cumulative dividends
at six per centum per annum, and payable from earnings be-
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fore any dividends could be declared and paid on any class
junior thereto; said Second Preferred shares carried cumulative dividends at six per centum per annum, and payable from
earnings before any dividends could be declared and paid on
any class junior to that class; said Class C Preferred shares
carried cumulative dividends at seven per centum per annum, and payable from eamings before any dividends could
be declared and paid on Common stock. The dividends
7* on *preferred shares had, however, no preference in the
company's assets in the event of a liquidation within the
meaning of the provisions of the company's charter and its
stock certificates. (See W. D. Powell v. Craddock-Terry Cornpany, 175 Va. 146.}
The Plan of Sale.

In July 1938, D. H. Dillard, John M. Miller, Jr., and J. T.
Noell, Jr., three directors and stockholders who deemed it
imperative that immediate steps be taken to relieve the Company of its perilous condition, submitted a written proposal
of purchase to the company. That proposal is set forth i11
exlenso (Transcript, pp. 80-84).
It was subject to a condition that unless before February
1, 1939, the sale should be authorized by the written consent~
of the holders of at least eighty per centimi of each of the several classes of Craddock-Terry Company's stock and who
should also before that date make agreements in writing; with
Craddock-Terry Company to surrender their shares of stock
in exchange for stock of the proposed purchaser corporation.
the proposal of purchase and acceptance thereof should stand
and be withdrawn and terminated (Transcript, p. 83). The
method of securing written consents of the stockholders, as
provided by statute (V. C. Sec. 3820a) was followed as beingmore practical than by holding· a meeting·.
That condition was fully met on November 14, 1938 (Tran~cript, p. 472). The charter of the proposed corporation,
Craddock-Terry Shoe Corporation (Transcript, pp. 84-87) authorized it to issue the following shares:
12,500 shares of First Preferred of the par value of $100.

each.
12,500 shares of Second Preferred of the par value of $100.
each.
9,956 shares of Third Preferred of the par value of $100.
each.
8""
*50,000 shares of No-Par Common.

Craddock-Terry Co., et als., v.
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The number of shares so to be authorized of said several
three preferred classes was the same as the number of shares
of Craddock-Terry Company's several three preferred
classes outstanding, while the authorized 50,000 shares of .NoPar Common was sufficient, on the basis of the proposed exchange of shares, to enable Craddock-Terry Company to transfer to holders of its 32,704 shares of Common, and share for
share, shares of No-Par Common stock of Craddock-Terry
Shoe Corporation, and, in addition, to holders of the outstanding· shares of the various preferred classes of Craddock'ferry Company the fractional parts of such No-Par Common
shares upon the basis provided in the plan.
_
Craddock-Terry Shoe Corporation's First Preferred would r-,·
carry cumulative dividends at five per centum per annum until December 31, 1943, and thereafter at six per centum per
annum, payable from earnings and preferred before any dividends could be paid on any junior class; and its Second Pref erred shares would carry cumulative dividends at the rate
of four per centum per annum until December 31, 1943, a.nd
thereafter at six per centum per annum, payable from earnings and preferred before any dividends could be paid on any
class junior thereto; and its Third Preferred shares would
carry cumulativ.e dividends at the rate of three per centum
JJer annum until December 31, 1943, and thereafter at six per
centum per annum, payable from earnings and preferred before any dividends could be paid on the No-Par Common
shares. The lower rates for the periods prior to 1944 were
intended to enable Craddock-Terry Shoe Corporation during
the early years of its existence to accumulate, if possible, something from its earnings as a fund for working capital.
The charter of the new corporation contained no provision
prohibiting it from encumbering its property by mort9* gage or *deed of trust for borrowing money, and thus it
would be in position to borrow on its property, if neces~ary, and not be solely dependent for operating capital on
i;:elling, at a discount, its current accounts with customers.
The corporation would have no capital deficit and no burden
of accumulated and unpaid dividends. It was hoped and believed that Craddock-Terry Shoe Corporation would thus be
able to obtain bank credit and that if it had earnings it might,
n t some near future time, be able to pay dividends to its stockl10lders. These hopes were actually realized.
By the terms and conditions of the plan Craddock Terry
Shoe Corporation was bound, at the consummation of thC\
sale, to issue and deliver to Craddock Terry Company for
its assets and business as a going concern, shares of stock

1~ ·
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of said ·craddock Terry Shoe Corporation of its various:
c]asses, ·as. follows :
(a). One share of its First Preferred and one-half share
of its No-Par Common for each share of First Preferred of

Craddock Terry Company the holders whereof consented to
the sale and made with it such ag-reements for surrender and.
exchange of shares; and one share of its Second Pref er reel
und one-fourth share of its No-Par Common for each share
of Second Preferred of Craddock Terry Company the holders whereof consented to the sale and made with it such
agreements for surrender and exchange of shares; and one
shnre of its 'l111ird Preferred and one-eighth share of its NoPar Common for each share of Class C Preferred of Craddock Terry Company the holders whereof consented to the
sale and made with it such agreements for surrender and ex-chang·e of shares; and one share of its No-Par Common for
each share of Common stock of Craddock Terry ·Company the
holders whereof consented to the sale and made with it such
agreements for surrender and exchange of shares ; and
(b). To deliver to Oraddook Terry Company the obligation of Craddock Terry Shoe Corporation binding the
10'"' latter *to assume, pay and perform the .former's debts,
contracts and liabilities ( except its liabilities to its
stockholders on account of stockholdings) ; and, to pay to
Craddock Terry Company on the latter's demand, such sums
as would equal the amounts, if any, that Craddock Terry Company should, pursuant to said Virginia statutes, have to pay
to its stockholders, if any, who were dissatisfied with the sale,
as the fairly agreed upon or judicially determined fair cash
value of their shares, etc. ; and
(c). To deliver to -Craddock Terry Company the written
obligation of Craddock Terry Shoe Corporation binding the
latter to issue and deliver to Craddock Terry Company (npon
the latter's ascertaining and notifying Craddock Terry Shoe
Corporation of the number of shares of each of Craddock
Terry Company's four classes of stock outstanding· the holders whereof neither consented to the sale nor became, pursuant to the statute, entitled to receive from Craddock Terry
Company the fair cash value of their shares) such additional
number of Craddock Terry Shoe Corporation's shares of its
various classes of stock as, upon said basis of surrender and
exchange of shares, such latter holders would have been entitled to if they had agreed to participate in the plan.
Craddock Terry Company on Aug·ust l, 1938, sent to ever?
one of its stockholders (some 1,250 in all) including each of
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the complainants, for their consideration and action, the Company's printed letter to its stockholders of that date, together with printed copies of the proposal of purchase, its
board's resolution accepting that proposal, the proposed charter of Craddock Terry Shoe Corporation, and of the appli.cable Virginia. statutes ( Code Sections 3820a and 3822),
(Transcript, pp. 73-89.) The Company in tha.t letter stated
that the consummation of the sale depended "primarily upon
the stockholders". (Transcript, p. 77.)
11*
*The proposal of purchase that required, by its terms,
that it be submitted by Craddock Terry Company to all
its stockholders, set forth the relationship of the gentlemen
making the proposal to Craddock Terry Company and what
their relations to the purchaser corporation would be if said
sale were consummated. (Transcript, pp. 83, 84.)

Complainants' Shares.
When the plan was thus submitted by Craddock Terry Com11any on August 1, 1938, to its stockholders for their action
by said letter, the complainants severally owned shares of
~tock of that Company as follows:
W. D. Powell, 127 shares of First Preferred and 71 shares
of Second Preferred.
First and Merchants Bank of Richmond and Edmund A.
Saunders, as Trustees for the latter's wife and children, 100
shares of First Preferred.
Edmund A. Saunders, 200 shares of First Preferred.
His daughter, Jane, 2 shares of First Preferred.
His daughter, Anne, 2 shares of First Preferred.
Thos. W. Purcell, 10 shares of First Preferred.
The latter's sister, Louisa P . .Allen, 1.0 shares of First Pteferred.

The aggTegate number of the shares severally owned then
by all the complainants was 451 shares of First Preferred and
by Complainant Powell 71 shares of Second Preferred.
Powell in the following month of September, 1938. transferred to his attorney's name 5 shares of his aforesaid Firr.;t
Preferred and 5 ~hares of his aforesaid Seconrl PrPfer1·erl
shares, and his attorney, with Powell's full authoritv,
12·» in, to-wit, *May, 1939, and pursuant to the plan of sale,
surrendered these shares to Craddock Terrv Comnmw
and received in exchange therefor shares of stock of Cr11,ldock Terry Shoe Corporation upon the basis provided in the
plan (Transcript, pp. 229, 245-247, 505-506). Tl1e complain-
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ants thus, at the time of their filing the Bill or Petition in
this cause, owned in the aggregate 446 shares of First Preferred stock, and said Powell 66 shares of Second Preferred
stock.
The practical business question submitted for the decision
of each holder of Preferred shares of Craddock Terry Company was whether or not to surrender his shares with the
accumulated dividends thereon and of which there was no
probability of any payment for many future years, if ever,
in a corporation having· a larg·e capital deficit, a burden of
accumulated and unpaid dividends and that was dependent
for working capital on the sale, at a discount, of its current
accounts with its customers, and receive in exchange therefor
shares of stock of the same class of the purchaser corporation, and which would have no capital deficit, no burden of
accumulated unpaid dividends, but would have additional
means of obtaining working capital, and that afforded a prospect, at least, that its stockholders might at some early future time, and if it had earnings, receive a return on their
investment. Each stockholder had to decide that question
for himself.
Practically all of the hundreds of stockholders of each
class, save the complainants, consented to the sale and agreed
to surrender to Craddock Terry Company shares of that corporation's stock and receive in exchang·e therefor shares of
the purchaser corporation (Transcript, p. 464).

13*

*Proceedings Under the Plan.

On November 14-, 1938, there had been delivered to Craddock Terry Company such consents and agreements of the
holders of more than eighty per centum of the shares of each
class of its stock; and on that day the Company wrote Powell's attorney that this was so (Transcript, p. 470). A.11 the
other complainants, or their representatives, on December 15,
1938, received information, obtained from officers of the Company, that holders of more than eighty-three per centum of
every class of stock had at that time so consented and made
such agreements (Transcript, p. 267, et seq.).
The sale was consummated, in every respect pursuant to
the plan, on January 23, 1939 ; and on ,January 28, 1939, the
Company's president reported such consummation to its
stockholders in their annual meeting, and a day or so later
a printed copy of his report containing· the same information,
:md embodied in the Company's 55th Annual Report, was
mailed to every stockholder, ineluding the complainants
(Transcript, pp. 263-264).
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Craddock Terry Company, pursuant to the plan and on
the basis therein provided, received at the time of the consummation of the sale on January 23, 1939, the shares of
stock and written obligations of Craddock Terry Shoe Corporation then deliverable by the terms of the plan. Craddock
Terry Company thereafter, and pursuant to said terms, received from its hundreds of stockholders of every class of
shares the surrender of their shares and transferred to them
in exchange therefor shares of stock of Craddock Terry Shoe
Corporation upon the basis of said plan. Included in such
surrender and exchange of shares there was on May 27,
14* 19-39 (Transcript, pp. 505-508), *surrendered pursuant to
said plan, through Powell's attorney, Powell's 5 shares
of Craddock Terry Company's First Preferred and his 5
shares of its Second Preferred stock, standing in said attorney's name, in exchange for 5 shares of the Craddock Terry
Shoe Corporation's First Pref erred and 5 shares of its Second Preferred and three and three-quarter shares of its No~
Par Common in all respects pursuant to said plan (Transcript,
pp. 232-234, 246-247).
The Cornplainants' Acts.

Powell served notice on Craddock-Terry Company on April
15, 1939, of his dissent and demand for the judicial determination of the fair cash value of his shares and the payment
to him of such fair cash value as so ascertained. That was
151 days, or approximately five months, after holders of the
requisite stock had on November 14, 1938, authorized the sale
( see Exhibited Notice Transcript, p. 90), while the statute
prescribed that such notice must be served within three
months after such authorization.
Powell thereby demanded, in addition to such judicial determination a11d payment to him of the fair cash value of his
shares, the arnoumt of the accumulated and unpaid dividends
on his shares. This was a mistaken attempt to differentiate
and separate from the fair cash value of the shares the accumulated and unpaid dividends thereon. Those dividends
together with the probability or improbability of anything
ever being paid thereon if Craddock-Terry Company had
continued to be a going concern, were a factor or element to
be considered in determining the fair cash value of the shares
themselves.
15""
*The other complainants gave no notice to Craddock
Terry Company of their dissent until on and after
March 22. 1939. whirh is to say, 126 days, or more than four
months after the holders of the requisite shares had author-
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ized the sale on November 14, 1938, and 97 days,. or more than
three months, after these complainants had on, to-wit,. December 14, 1938, obtained information through inquiry made of
the officers of Craddock Terry Company that holders of more
than the requisite shares of every class had authorized the
sale. (Transcript, pages 300r 301, 326, 327, 328, 362, 363, 474,
477.)
The complainants thus at all times after August 1, 1938?
had full knowledge of the terms and conditions of and the
eonsiderations for the sale; and having such full knowledge-.
they severally belatedly, by their respective notices and demands, undertook to claim for themselves the rights and benefits of the provisions of Sections 3820a and 3822 of the Code
that provided for stockholders who should serve notice of
dissent within said three months period the right to ]mve a
determination by judicial appraisal of the fair cash value of:
their shares and judgment for the payment to them of such
fair cash value as so ascertained. The statute is mandatory.
(Roselle, etc., Co. v. Wa.rd B.akin.cJ Corp., Maryland, November 28, 1939, 9 Atl. (2nd) 228). It prescribes for dissatisfied
stockholders who do not avail of that provision certain other
Rpecified rights.
The complainants knew at all times after August 1, 1938,
that their fellow-stockholders with ·whom they stood in contractual relations, would, or would probably, change their positions in reliance upon said plan of sale by uniting therein
and agreeing to surrender their shares of Crarldock-Terry
Company stock with all rights appertaining thereto
1611 and to receive in exchange therefor iishares of stock
of Craddock Terry Shoe Corporation, and that their
f ellow-stoekholders understood a.nd believed that, as the>
statute provided, a dissatisfied stockholder l1ad the right, hr
complying with said statute, to have determined by judicial
appraisal and paid to him the fair cash valu-e of his shares
in Craddock Terry Company as of the (UIJJ.J befo,re the sale wa~
authorized. Each complainant knew on and after August l,
1938, from the printed copy of the plan of sale and the statutes
accompanying it, that those of their fellow-stockholders who
might authorize the sale and make said agreements ·would do
so upon that understanding and belief.
The complainants after that elate continued to keep in tolwll
with the l)rogresR of 8aid plan of proposed sale (Transcript,
pages 237, 470, 471. 266, 267, 285, 294) and with the actions
of their fellow-stockholders in respect of consentin~ to tlw
sale and makinp: agreements for surrendering- thei1· ~hare~
in exchange for the shareR of Craddock Terry Shoe Corporation. After t11e complainants had learned personally or
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through their reprcseutatives ( Powell on November 15, 1938,
and the other complainants on December 15, 1938) that their
fellow-stockholders holding more than eighty per centum of
each class of stock had authorized the sale and made such
agreements, the compluimmts ccntinued their silence in the
expectation, if not actually in the hope, that still others of
their fellow-stock11olders would so change their positions in
reliance upon said plan that set forth what were to be the
rights of stockholders who should not m1ite therein.
And fo1lowing the consummation of the sale on ,January
23, 1939, the complainants stil1 remained quiescent, and with
the knowledge, of course, that their fellow-stockholders who
had united in the plan w·ould surrender their shares in
17* Craddock Terry Company •and receive in exchange
shares in the purchaser, Craddock Terry Shoe Corporation, in reliance upon the belief that the corporation whose
shares they were thus receiving V{ould be obligated to pay to
Craddock Terry Company only such au amount of money as
would be equal to the fair cash va.lu,e of the shares of the dissatisfied stockholders of the latter company as such fair cash
value should, pursuant to the statute, be fairly agreed upon
or judicially determined as of the day before the sale was
authorized.
Not only were such surrenders and exchanges made by the
fellow-stockholders of the complainants before a.ny of the
latter served notice of dissent, but in addition 8eores uf other
of their fellow-stockholders after N ovemher 15, 1938, and hef ore .January 23, 1939, and holding several hundred shares of
each class of Craddock Terry Company's stock changed their
posjtion hy consenting· to said sale an<l making agreements for
such exchaug·e of shares; and between January 23, l 939, and
before April 15, 1939, seores of other stockholders and holding hundreds of shares of each class of Craddock Terry Company's stock likewise united in .said plan and made such agreements for the exchange of then· shares ; and between December 15, 1938, and ,January 23, 1939, eleven other stockholders
and holding numerous Rhares of each of its various ciasse~
of stock did the same thing; and after January 23, 1939, and
hefore March 22, 1939, a score or more of stockholders and
holding hundreds of shares of each class of Craddock Terry
Company's sit>ck like,,rise changed their position by consenting to the sale and agreeing to exchange their shares. (Tra.nscri pt, pp. 509-515.)
Then, on l\foy 27, 1940-sixteen months after the consummation of the sale-the complainants suddenly altered thefr
<lemand by fi1ing in this suit a written "Election". (Tran-
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script, pages 378-380.) Thereby they claimed the $100
18* par value of their *shares and interest and abandoned
their former demands for the fair cash value of their
shares. This newly conceived demand applied to the 446
shares of First Preferred as well as to Powell's 66 shares of
Second Preferred. That action flatly contravened the equitable principle that '' he who does not speak when he ought to
speak shall not speak when he ought to keep silent'', and
wJiich, in its application, means that one who has stood silently or negligently and unprotestingly by while others with
whom he stood in contractual relations changed their positions in reliance upon what they honestly believed was their
contract right, will not be permitted thereafter to impugn
their acts and avail thereof to his advantage and to their
detriment.
At all times prior to Ma.y 27, 1940, the complainants had
continued to assert and rely upon as valid the rights prescribed by said Virginia statutes imd the terms of the plan
of sale made pursuant thereto. (See depositions on behalf
of complainants of May 14, 1940, and exhibits therewith, Tran~cript, pp. 248-377.)
In addition, the complainant Powell united in said plan by·
the surrender and exchange of certain of his shares as aforeRaid; and, in reliance upon the validity of said statute and
the terms and conditions of sa"id plan of sale he, a.s plaintiff,
on, to-wit, September 14, 1938, instituted against CraddockTerr~r Company as defendant in the Corporation Court of
Lynchburg an action for a declaratory judgment, and prosecuted said action to judg-mcnt in that court, and in this Honor-n ble Court, for ohtainin<r by sucl1 judgment tl1e judicial interpretation of certain of the provh:dons of the charter of Cradrlock Terry Company. This he did upon the ground that suel1
judicial interpretation was necessary in order to enable him
to a.ct intellfo:ently in deriding· whether to c011:sent to sairl plan
nnd the terms and cmulitions thereof, or dissP11,t a,}rl dem,n11d
the fair ca.sh vafo,e of his shares. ( See original exhihitR.)

19•

•PROCEEDINGS IN LffWER COURT.

At the First J nne Rule~. 1939. Complainant ,v. D. Powell.
Ruing ou behalf of himself and other similarly situated stockl1olders of Craddock Terrv CompanY. filed his Rill in the Corporation Conrt of Lvn<'hhnrp; againRt your netitioncrs M defendants and a1lep:ing his ow·nersJ,in of 122 slrnres of First
Prefened and 66 sha1·e~ of 8P.r.ond Preferred Rtork of Craddock Terry Company. (Transcript, pages 1.-18.) On ,Jtm(l
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26, 1939 (Stipulation, page 723), the other complainants below, upon their petitions, were admitted complainants.
There were exhibited with the Bill the Craddock Terrv
Company charter and amendments, the printed letter of Cra.ddocf ~erry Comp_any to its stockholders dated August 1, 1938
(Transcript, pages 73-89), submitting to them for their uction
the proposed sale, and Powell's notice of dissent and demand
·of payment for the fair cash value of his share~ and showing
service thereof on Craddock Tel"ry Company on April 15, ·
1.939. Other exhibits were also filed, but they now have no
bearing on the present issues.
The Bill alleged commmmation of the sale on ,January 23,
1939. Its prayers were for the judicial determination of the
fair cash value of complainants' shares and decree for the
payment thereof, and in addition for payment of the dividends
accumulated and unpaid on the shares, and that complainant's rights. under ·his stock certifica.tes be determined so as
to require eitl1er or both of your two corporate petitioners to
pay for each of said shares $110. together with the accumulated dividends tl1ereon. 'J~his latter was by virtue of the redemption provision in the charter of Craddock Terry
20* Company that empowered it, a.t its *option, to ca.11 for
redemption by lot or otherwise-that is by chance and
not by agency of the human mind-shares of such of its preferred stock as the Company might desire to retire on that
basis.
On the motion of certain of your petitioners to dismiss said
Rill and the demurrers of all of your petitioners thereto
(Transcript, pages 94 to 104) the Chancellor, after full argument and after full and mature consideration, by his decree
of ,July 21, 1939, sustained said motion to dismiss as to some
of your petitioners and sustained the demurrers of others of
your petitioners, with the result that the sole defendant left
remaining to t1mt Bill was your petitioner Craddock Terry
Company (Transcript, pages 120 and 121 ).
Craddock Terry Company at the Second .June Rules, 1939,
filed its answer to said Bill (Transcript, pae;es 105 and 119).
That answer denied many of the clau·e;es of the Bill, hut offered to transfer to the complainants shares of stock of Craddock Terry Shoe Corporation on the basis as provided in the
plan of sale for stockholders of their class. (Transcript_, pa.ge
197.)
On, to-wit, ;July 27, 1939, and over the objections of the defendants, said Powell, by leave of court, filed his amended
llill against your petitioners as defendants. (Transcript,
pages 122-140.) The other complainants on, to-wit, the same
day filed amended petitions and were admitted and ma.de
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complainants upon said amended bill (Transcript, pages 1411.48).
Said amended Bill made parts thereof the same identical
0xhibits pre,riously filed with the original Bill. ·while thi~.t
amended complaint is highly argumentative and abounds in
allegations of erroneous and self-contradictory '' conclu21 • sions of "law'' it stated no new fa.ct, and especially no
fact claimed to have become kno,vn to any of the complainants after the filing of said original Bill, except only the
wholly irrelevant fact that your petitioner, Craddock Terry
Shoe Corporation, had, since its acquirement of the former
assets and business of Craddock Terry Company, declared a
dividend payable on July 1, 1939.
This amended Bill in terms recognized that Craddock Terry
Company had by virtue of the aforesaid Virginia Statutes
made said sale on J anua.ry 23, 1939, and that those statutes
contained valid provisions whereby any stockholder of Craddock Terry Company not assenting to the sale and who was
dissatisfied therewith, had the right, upon his complying with
said statutes, to have determined by judicial appraisal, the
fair cash value of his shares in Craddock Terry Company as
a going concern as of the time '' just prior to the sale'' (Transcript, page 132), and, a.s so ascertained, paid to him.
The amended Bill, in addition to praying for that remedy,
sought various other remedies confiicting and inconsistent in
themselves and wholly contra.ry to the rights and remedies
provided in such case by statute.
Your nine natural person petitioners, individually and as
directors of Craddock Terry Shoe Corporation, and your petitioner, Craddock Terry Shoe Corporation, filed their motion
to dismiss said amended Bill (Transcript, page 149) and all
of them, as well as your petitioner, Craddock Terry Company,
demurred thereto. (Transcript, page 159.)
The lower court by its decree of October 16, 1939, (Transcript, pages 180-181), overrnled said motion to dismiss, but
sustained the demurrer of your nine natural person pe22,;t titioners in •their capacities as directors of CraddockTerry Shoe Corporation, and in all other respects overruled said demurrers, and granted leave to the remaining defendants to answer said amended bill, and this they did.
(Transcript, pages 182-220.)
Your petitioners submit, with all respect, that the conflict
in the chancellor's opinion and the decree thereon whereby
he sustained the motion to dismiss, and the demurrers to, the
original bill, and his decree overruling the motion to dismiss
the amended bill and the demurrers to that bill, is obvious.
The only reason conceivable for the court's change of opinion
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was the confusion produced by the complainants' repeated
and reiterated statements in said amended bill that they would
be unlawfully deprived of "vested" rights to the accumulated
and unpaid dividends on t11eir shares contrary to the constitutional prohibition against impairment of contracts and providing for due process of law, and the numerous and conflicting prayers of that bill. (Transcript, pages 137-138.)
The complainants' principal reliance was on the line of
eases following Keller v. Wilson & Co. (Del.), 190 Atl. 115,
that l1eld to be unconstitutional statutes empowering corporations by the vote of less than all its stockholders to amend
their charters so as to alter and change the preferential rights
of stockholders. The basis of those decisions was that sucl1
statutes (like Section 3780 of the Virginia Code) did not provide for the payment to a stockholder, dissenting to such an
amendment so made, of the value of his shares.
That is something wholly different from the enactment by
a State, in the exercise of its reserve power over corporations, of general statutes governing corporations and
23* which are parts of *the charters of corporations, and
that empower corporations to sell, merge or consolidatP
by less than the unanimous votes of stockholders, but which
provide that stockholders dissenting to the sale, merger 01·
consolidation may, if they choose, be entitled to payment of
the fair cash value of their shares, and ways and means for
8llch fair cash value being judically determined. That diS··
tinction was clearly noted in the opinion of the Supreme
Court of Delaware rendered on January 16, 1940, in H avender
et als. v. Federal United Corporation, 11 Atl. (2d) 331.
The a.mended Bill made certain allega.tions in conflict with
the terms, conditions and considerations of the plan of sa.le
as the same were set forth with the Company's aforesaid letter of AuQ,'Ust 1, 1.938, to its stockholders, and also that the
sale was for an inadequate consideration and was a. fraud on
the complainants. The answers denied these charges. The
c.omplainants did not seek to prove them, and in their testimony said they knew· of no departure in the consummation
of thEl sale from the terms, conditions and considerations of
the plan as set forth as aforesaid.
By Craddock Terry Company's answer to the amended Bill
it kept good its former offer to transfer and deliver to the
romplainants respectively the shares of stock of Craddock
Tenry Shoe Corporation on the basis provided by the plan of
~ale for stockholders of their class. (Transcript, page 197.)
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Coniplainants' Depositions.

Complainant Powell, testifying on November 17, 1939,
merely said he lived at Danville, spent the winters of
24* each year *in Florida, and that he was one of the com~
plainants. He filed a letter from Craddock-Terry
Shoe Corporation to hiH attorney dated January 25, 1939,
stating that the transfer of the assets of Craddock-Terry
Company as a going concern was consummated on the 23rd
clay of that month, and another letter to his attorney dated
January 30, 1939, from_ Craddock-Terry Company, and having no bearing on the present issue (Transcript, pages 223,
~37, 238). He filed the printed 55th Annual Report of Craddock-Terry Company, made as of November 26, 1938, and in
which was included the President's report dated January
28, 1939. That showed the requisite stockholders had authorized the sale as of N overnher 14, 1938, and that it was consummated on ,January 23, 1939.
On cross-examination Povi ell said he knew of no departure
in the consummation of the sale from the terms thereof as
submitted by the Company to its stockholders for their action
(Transcript, pages 227-228), and that at the time the 5 shares
of First Preferred and 5 shares of Second Preferred standing
in the name of his attornP.v were surrendered to CraddockTerry Company he was the ·owner thereof and that the shares
of stock of Craddock-Terry Shoe Corporation received in exchange therefor and in the name of his attorney, were hi~
share. On re-direct examination, he filed letters from hi~
attorney ( Transcript, pages 236, 237), showing that the share~
received in said exchange belonged to him.
On May 14, 1940, the complainants took the depositions at
Richmond, Virginia, of J\fr. R. T. Marsh, ,Jr., a Vice-President
of the First and Merchants National Bank, and a trust officer
of that institution, of the complainant, Edmund A. Saunders,
and by stipulation, the testimony of the complainant,
25* Thomas "'\V. Purcell *(then unwell), another trust officer of said institution.
The sole purpose was to prove that said Bank and Trust
Company and said Saunders, Trustees, owned the shares a~
above set forth, that Edmund A. Ra.nnders mvned shares as
above set forth, that each of his daughters owned shares as
above i.:;et forth, and that Thomas "\Y. Purcell owned 10 shares
and liis sister, Louisa P. Allen, 10 shares, and that eacb of
them had not consented to the sale but had notified Cracldoc~kTerry Company by letters in the 1»tter part of March, 1939,
of thefr dissent and of their demand tlrnt the fair cash value
1
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of tl1eir shares be determined by appraisal pursuant to Code
Section 3820a and 3822, and as so determined, paid to them.
On cross-examination of -witnesses Marsh, Saunders and
Purcell-the latter's testimony being by stipulation (Transcript, pa.ge 266)-it developed that these gentlemen (Saunders representing himself and his two daughters and Purcel1
representing himself and his sister, Louisa P. Allen) had
]earned by lette·r of December 14, 1938, from Giles H. Miller.
of Lynchburg, that the latter had obtained from CraddockTerry Company a chart, enclosed with said letter, showing
that stockholders holding more than the requisite eighty per
centum had authorized the sale (Transcript, pages 267, 268,
285, 294, 295).
Ea.ch of them stated (a.) he knew of no departure in the
consummation of the sale from the terms and conditions
thereof and the considerations therefor as set forth in the
Company's letter of August l, 1938, to its stockholders, and
(b) that he had learned of no fact between the time of the filing
of the original bill and the filing of the amended bill that was
11ot known to him at the time of the filing of the original bill.
26*

*The ·written "Election".

The complainant~ filed these depositions on May 20, 1940.
(Transcript, page 248.) On May 27, 1940, they filed their
•'Election" whereby (Transcript, pages 378 and 379) they
C"'lected to claim'' that the sale of all the assets of the Craddock-Terry Company to the Craddock-Terry Shoe Corporation, pursuant to
Seetion 3820a of the Code of Virginia, 1919, as amended, under the plan and upon tl1c terms, conditions and considerations submitted to the stockholders of Craddock-Terry Company in its printed letter to its stockholders, dated August
1, 1938, a copy of which is filed with the amended bill of complaint as 'Exhibit Stockholders' Letter 3 ', and the distribution of the stock of Craddock-Terry Shoe Corporation acquired under said sale among the stockholders of CraddockTerry Company in accordance with said plan, caused and resulted in a liquidation of the asset!:; of the Craddock-Terry
Company with.,i11z. the lat11.gitafJf' of flu~ stock certificates • * ""
held by all of said complainants; that none of said complainant~ assented to said sale and tlw plan of distribution of the
purehase price therefor, and all of them dissented thereto by
g·iving proper and suffieient notices to the Craddock-Terry
Company; tliat said complainants «, * * are entitled to a de-
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cree directing 'your petitioners' to pay to said complaiuants,
and each of them, the 'Value of their stock a,s fixed by their
respective stock cet·tificatcs, which under the facts and circmmstances of this case is $100.00 per share, together with
such interest as the Court may think proper."
By that ultimatum the complainants announced that the
one and only relief they sought or would accept from the
Court was the value of their shares stated in the stock certificates, that is, the $100. par value, whether for First Preferred
or Second Preferred shares. They renounced any and all of
the- reliefs prayed for in their bills. They demanded specific
performance of that part of their contract with their corporation and their fellow-stockholders stated in the stock certifi.cates. This was in total disregard of the other parts of their
contract that were expressly applicable in case of a sale by
·their corporation of its assets as a going concern for
27* stock of the purchaser *corporation pursuant to the
statute.
Their "Election'' while also recognizing that the sale by
Craddock-Terry Company was validly made pursuant to the
provisions of Section 3820a, asserted, notwithstanding such
recognition, rights wholly contrary to those prescribed by the
statutes in such case.
They demanded $100. for each share, when the unquestioned
proof is that in the numerous sales of Craddock-Terry Company's First Preferred shares during the eight-year period
precedfog the consummation of the sale of Craddock-Terry
Company's assets none of such shares ever brought more than
$70. a share and that in the numerous sales of said shares
during a year or more before said consummation, none of
said shares ever brought more than $50. a share-and generally less; and that in the numerous sales of said Company's
Second Preferred shares during said eight-year period, none
of such ::,hares ever brought more than $50. a share, and that
in the numerous sales of said Second Preferred shares a yea?'
or more before the consummation of said sale, none of such
shares ever brought more than $35. a share-and generally
less. (Transcript, pages 519, 524, 525, 526.)
Yonr Petitioner, Craddock-Terry Company, by its motion
to reject and dismiss said ''Election'·' (Transcript, pages 382388), relied upon the validity of said statutes and the sale
made pursuant thereto, and that the complainants by their
former actions and proceedings in reliance upon the validity
of sai<l statutes and plan of sale had waived, and, as the right~
and interests of others had intervened, were estopped to asRert, in May, 1940, any inconsistent right they may have ever
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had to question tlle validity of s:iid statute_s and the salP
made pursuant thereto. e (Wall v. Parrott Silvrr Go ..
244 U. S. 407, 37 Sup. Ct. 609; Arwood v. Hill, rnf> Va.

235.)
The chancellor overruled that motion, and to that action
the Company excepted. (Transcript, pages 389-393.) In
doing so the learned judg·e said the Virginia Statutes do not,
in terms, deal with "distribution in liquidation", and that if
it could be said they did so he would "ha.ve no hesi.tancv in
saying that any such attempted impairment of the cont~a.ct
obligations of the holders of the several classes of stock would
be unconstitutional".
Assuredly in so stating the court overlooked the fact that
the statutes, in providing what should be the rights of dissenting stockholders in case of the sale by their corporation
of its assets for stock of another corporation, in no wise required, much less compelled, any stockholders to surrender
their shares and receive in exchange shares of the purchase1·
corporation, but that, on the other hand, said statutes did
provide for such stockholders as dissented the right to have
the fair cash value of their shares in their corporation as a
going concern determined by ;judicial appraisal, and as so ascertained, paid to them, together with ways and means for
such a judicial determination and a judgment for such fair
ea.sh value. There also must have escaped attention the deeision in Winfree v. Riverside Cotton Mills, su,pra, that upheld as constitutional the merger or consolidation statute,
and which latter statute was, by the terms of the Sale Statute.,
applicable, 111,utatis mutandis, in case of a sale under the Sale
Act.
But the court below, and notwithstanding its said decision,
did not and would not grant to the complainants the demand
made in their ''Election'' that there be decreed to each
29* of *tl1em respectively the $100. par of his shares. On
the contrary it treated the ''Election'' claim as not
heing "in disnffirmance of the sale". (Transcript, page 390.)
That could only mean that the complainants' claim was a
concession that the sale upon the terms and conditions and
for the considerations set forth in tl1e plan was valid. Thereupon ( and over your petitioners' objection) the court by its
Memorandum of February 4, 1941, and its decree of February 20, 1941, based thereon ( Transcript, pages 540-M4), ref erred the cause to a. Special Commissioner to make three inquiries that were at the least unusual and curious, upon a
purely mythical basis~ and report thereon (Transcript, page
543):
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First: ·vVl1ether in an orderly liquidation of all the shares
of stock of Craddock-Terry Shoe Corporation V{hich were deJivered a.ncl which would have been delivered to CraddockTerry Company pmsuant to the agreement of sale if every
stoekholder of Craddock-Terry Company had consented to
the sale, enough cash would haYe.been realized to pay holders
of First Preferred stock of Craddock-Terry Company the par
value of their shares; and, Second: ,vhether enough cash
would have been realized to pay the holders of Second Pref erred stock of Craddock-Terry Company the par of their
shares, and if not, what proportion thereof could have been
paid; and Third: at whut time, considering the necessity of
not unreasonal)ly sacrificing the values of any class of stock
in Craddock-Terry Company by disposing of the stock of
Craddock-Terry Shoe Corporation delivered and deliverable
to Craddock-Terry Company, too rapidly and in too larg·e
quantities a.t one time so as to either prejudice the rights of
holders of First and Second Preferred stock or unduly impair the equities, if nny, of holders of inferior classes of stock
of Craddock-Terry Company, the liquidation could have been
effected. (Those inquiries were not to ascertain the result of
an actual experiment. Quite the contrary: they were an attempt to learn what the result might have been if there ha<l
been an experiment that w·aR never made, and never could he
made.)
The Fou.rth inquiry was: The fair cash value of the shares
of complainants, which are the subject of this suit, as of the
13th day of N ovemher 1938, and also as of January 22, 1939.
The "First'\ "SPconcl" and "Third" inquiries were to
determine wlrnt might have been the result of an entirely
30~ *hypothetical :;;et of circumstances that the recowl shows
never existed and never would exist. "\Vha.tever the
theory of law upon whieh those inquiries were ordered, those
inquiries are in blunt contradiction to the theory of la.w upon
which the ''Fourth~' inquiry was ordered.
It is certain too that even if the complainants had signified
their dissent to the plan of sale within the statutory time
and so become entitled to a determination of the fair ca.sh
value of their shares in Craddo{)k-Terrv Company as a goinµ;
concern, as contemplated l1y said "Fourth" inquiry, they
could not possibly have 1Jeen entitled to the inquiries to ascertain what they rnigl1t have been entitled to upon the hasis of
a supposititious liquidation of all the shares of CrncklockTerry Shoe Corporation.
It is equallv certain that as tl1e conmlainants' claim wns
'• not in clisaffirmance '' of the sale the cliancellor was still in
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grave doubt whether to hold the complainants to their contract, consisting of the cliarter provisions, their stock certificates, the constitutional provision and the statutes enacted
under the latter, empowering the Company to make the sale
and prescribing what should be, in that event, the rights of
stocld1olders not consenting.

The Special Commiss-ioner's Report.
·with the report of the Special Commissioner (Transcript,
page 545) he returned the testimony presented before him
and certain exhibits. He referred to a document as being a
source of his information that was not introduced ·in evidence
and not i-eturned with his report.
The Commissioner found that the method outlined in the
Court's opinion and decree of refere nee for disposing of the
large amount of stock involved ( the thousands of shares
31 * of ea.ch class of •stock of Craddock-Terry Shoe Corporation delivered and which would have been deliverable to
Craddock-Terry Company if every stockholder of the latter
had consented to the plan) ,vould not be feasible and would
not constit1rte an orderly, reasonable, effective or businesslike
·method of selling the same. (Transcript, page 548.)
The Commissioner then adopted a. method that he regarded
as the only orderly and f ea.sible method by which said stock
might have been sold; and which was that the directors of
Craddock-Terry Company might lm.ve secured a group of
stockbrokers w110 would underwrite the sale of the entire
issue, or who would undertake to sell the entire issue on some
agreed basis, and that in so doing such group of stockbrokers
would have had to secure the assistance of great numbers of
hrokers all over the Fnitecl States. (Transcript, pages 550,
etc.)
The Commissioner had no competent evidence before himthere could be only hearsay a.nd guesses-as to such a suppositi tious marketing of all the shares of stock of a corporation "starting from scratch" ,vhen each and every feature
of such a sale would be wholly hypothetical, nevPr had existed,
and never could exist; and w·hen, moreover, it could not even
110 known w·hat mana.gement would he in charg-e of the corporation '.s busin(.lSS and affairs until after such a ma rlwting
of its capital stock.
The Commissioner reported tliat in order to obtain some
reasonable estimate of what the costs of liquidation of the
~hares of Craddock-Terry Shoe Corporation stock would have
heP.n under the i-mggested unclerwriter'8 agreement that he
had "drawn his information from sources other tha.n the evi-
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dence of the uJitnesses as such evidence is wholly incomplete
as to the costs of selling under such plan". (Transcript, page
554.)
He then reported, on the basis of such a hypothetical
32* *marketing and upon his recommended method of selling, that the gross amount that might have been real.
ized for all of said stock was $1,560,591.00, and that the expense incident thereto would have been $180,139.00, leaving
a net balance of $1,380,452.00; and that such a sale could have
been completed within one year from tT anuary 23, 1939, and
would have taken that long. (Transcript, pages 569, 570.)
He, therefore, reported that upon such a conjectural basis,
enough cash would have been realized to pay all holders of
Craddock-Terry Company's First Preferred shares the $100.
par thereof, amotmting to $1,250,000.00, and that the remain-ing lJalanee of $130,452.00 W'Ol1ld have been divisible among
the 12,500 shares of Second Preferred shares. On that basis
complainants would have received for their 446 shares of First
Preferred and Complainant Pow·ell for his 66 shares of Second Preferred stock of Craddock-Terry Company sums aggregating $45,289.04.
That hypothetical result ·was rested upon the ''guess'' of
a. witness confessedly without experience in the sale of un- ·
listed stocks and who had changed his n1ind overnight ('l'ranscript, pages 599-600) and a ''guess'' of the commissioner a.s
to what might have happened if there had been such a sale,
and a news item in the Wall Street Journal of March 7, 1941
( returned with said report) and statements made in a booklet "put out by the Security and Exchange Commission in
May, 1940" (Transcript, page 554), not in evidence and not
returned with the report.
Such a sale of the stock received and receivable by Craddock-Terry Company as a consideration for its assets and
husiness was never contemplated, was impossible under the
terms and conditions of the plan of sale because thereby the
Company was under contract with stockholders to de-33• liver shares to them, *and such a sale never occurred.
The evidence of guesses and opinions in March, 1941.
concerning what rnigl1t have been the result of a hypothetical
marketing of all the capital stock of Craddock-Terry Shoe
Corporation in the year following January 23, 1939, when
such a thing never in fact occurred or existed "warps the
rule of evidence'' ( Cown.elly v. H1 estern Union Conipa,r1,y, 100
Va. 66), and is incompetent.
Upon the "Fourth" inquiry the Commissioner reported
(Transcript, page 570) that the fair cash value of the First
Preferred shares of the eomplaina:nt.s in Craddock-Terry
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Company (446 shares in all) as of N ovetnber 13, 1938, anrl
also as of J anua.ry 22, 1939, was $49.00 a share, anrl tl1at the
fair cash value of the Complainant Powell's 66 shares of Second Preferred stock in Craddock-Terry Company as of the
satne dates was $32.50 a share. The aggregate fair cash value
of all was, therefore, $23,n99.00.
The complainants filed certain exceptions to said report
but nowhere q11,estioned the accuracy of the comml.ssioner's
finding of the fair cash val?te of their shares. Your petitioners also excepted to the report but not as to the accuracy of
the last mentioned finding. (Transcript, pages 707-714.)
The lower court by its opinion and decree of June 10, 1941
(Transcript, pages 715-720), overruled all said exceptions;
confirmed said report in all respects, and decreed that the
complainants severally recover for theh respective shares of
stock and against all of your petitioners sums aggregating
$45,289.04-that is, $100. per share for each First Prefetred
share, and $10.44 per share for each of Powell's Second
34* *Preferred shares; a.nd which is to say $21,290.04 more
than the fair cash value of all said shares.
This Court so decreed not\vithstanding there was no hint
of proof that anyone or more of your natural person petition""
ers had not exercised the fullest diligence, skill· and honesty
and according to his best discretion as a director of CraddockTerry Company, in deciding that the proposed sale upon the
terms and conditions thereof and the considerations therefor,
,vas for the interest of ·craddock-Terry Company. The uncontradicted proof was thnt said gentlemen had for several
years earnestly endeavored to develop a method for relieving
the Company of its hazardous situation, and that the plan
that was developed for submission to the stockholders for
their action wa.s unanimously recommended by the Advisory
Committee; that the directors at every step sought and had
the advice of counsel who for many years had practiced at
the bar of this court and that, as stated, practically every one
of the thousand or more stockholders, excepting only the complainants, approved of said plan of sale and united therein.
The decree against your petitioner, Craddock~Terry Shoe
Corporation, was not supported by a word of proof. It was
directly in the teeth of that petitioner's contract of purchase.
By the terms of Craddock-Terry Shoe Corporation's proposal of purchase it was to pay to Craddock.a.Terry Company,
upon its demand, such sums of money only as would be equal
to the amounts, if any, that Craddock-Terry Company should,
pursuant to the Virginia statutes, have to pay to its stockholders, if any, who did not assent to the sale and who were
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dissatisfied therewith, as the fairly agreed upon or
judicially determined cash *value of their share8 and
as would equal the actual expenses incurred by Craddock-Terry Company in connection with such fair cash value
being so agreed upon or judicially determined, etc. (Transcript, pages 81-82.) If the decreed sums should be collected
from the assets of Craddock-Terry Shoe Corporation, then
thereby the complainants would recover indirectly from their
former fellow-stockholders, and V\'ho had become stockholders
of Craddock-Terry Shoe Corporation, not me1·ely the fair cash
value of the complainants' shares, but in addition a profit of
$21.290.04.
Even a.t common law the 1neasiire of darnages of a stockholder dissenting; to a sale by his corporation for the stock
and securities of another corporation and who refused to receive for his shares the shares of the purchaser corporation
and when there had intervened the rights and interests of
other innocent persons, was what his shares were actually
worth. thf'ir (lash Yalue, at the time of the sale. ( Tanner v.
Lindell Ry. Co., 103 A. S. R. 540 and cases cited; and see
11forrison v. Dorninion National Banlc, 172 Va. 293, defining
the measure of damages recoverable by the owner of corporate shares for a wromrful conversion thereof. and casei;; rited
in that opinion; also Branch v. Riverside Mills, 139 Va. 291:
147 Va. 509 and 522; an<l the Wl,nfree Ca.se, supra. where this
Honorable Court said a stockholder dissenting- to his company's consolidating with another has the ri~·ht to refusr.
to take anything- for it (his stock) less than its actual value
at the date of the consolidation.
35*

,:,\ ASSIGNMENT OF ERRORS.
The lower court erred :
(1) In not decreeing· that by the· failure of each of the
complainants to sig·nify bis dissent to the plan of sale in the
manner. and within the tim.e, prescribed iby statute, be was
deemed to have elected to participate in the plan of sale on
the basis therein provided for stockholders of llis class and
required to receive the sliares proffered by the answer of
·craddock-Terry Company.
. (2) In overrulimr hv its decree of October 12, 1940 (Transcript. pages 392-393L Craddock-Terry Companv's motion
to dismiss and reject the complainants' written "Election,.
of May 27, 1940 ;
(3) In not decreeing that each and all of the complainarifa
by their conduct and actions before tlle time of the filing of
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their said ''Election'' of March 27, 1940, had waived the
alleged right asserted in that election, and that each. and all
of them by their said conduct and actions in remaining silent
nnd without protest, allowing hundreds of their fellow-stockholders and Craddock-Terry Shoe Corporation to change
their positions in reliance on the plan of sale, were then
~stopped to assert such alleged rights.
( 4) In referring this cause, by its decree of February 20,
1941 (Transcript, pages 542-544), to a special commissioner
before deciding the principles of the cause, and upon twQ
diametrically antagonistic theories as to the applicable principles of law.
·
(5) In overruling by its decree of June 10, 1941 (Transcript, pages 717-721), the exception of your petitioners to
the report of the Special Commissioner ; and in decreeing
that each and all of .your petitioners are liable to the respective complainants for any part of the several sums
37'11c awarded to the latter iby •that decree, and especially by
thereby decreeing- that your nine natural person petitioners and your petitioner ·Craddock-Terry .Shoe Corporation are liable to tlrn complainants for said sums; and which
sums, in any event, exeeeded ·by $21,290.04 the judicially determined fair cash value of all of the shares of all of the
complainants.
38*

*ARGUMENT.

INTRODUCTORY.

There Is No Equitv in Cotnplai110nts' Positio'n.
The complainants l1ave come into equity. They seek no
equity. They are unwilling to bear their fair proportion of
the losses sustained by their company during its years of
operations. They want to thro,v all the burden of those
losses on their fellow-stockholders. As to the First Preferred stock, the lower court, by its decision, has enabled
petitioners to get all that they put into the company, $100.00
par of their stock. This is at tl1e expense of the other ninetynine and a fraction per cent of their fellow-stockholders who
united in the plan of sale, and made it possilble for the complainants to realize anytlling for their shares. The only possible method by which tl1e company could lrnve been kept out
of liquidation, which would have resulted in the loss of everything tl1at the stockholders had invested, was by some such
_plan as tlrnt adopted.
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These complainants were anxious that the plan g·o through.
Th~y tievet sought to prevent it. They kept in constant touch
witl1 the progress that was being made in securing therequisite consent of 80% of the holders of each class of stock.
They realized that their only salvation was that the plan be
successful. Now, because their fellow-stockholders have
made it possible, without their cooperation, for them to
salvage something on their investment, they not only seek
t.o take advantage of that fact, but demand that they be paid
a profit by the persons who have made it possible £or them
to get anything, and the lower court has decreed them more
than twice the value of their First Preferred shares. Such
n position a court of equity should not sustain.
At the time of the institution of the present suit, each and
a11 of the complainants were relying on the validity of
39* the *sale by Craddock Terry Company of its assets to
Craddock Terry Shoe Corporation for stock of the
Jatter eotporation. Complainants were claiming the £air
cash value of their stock under the statute. By this proceeding tlrny sought t() have that fair cash value ascertained antl
paid to them. That fair cash value as to their First Pref erred shares has been determined bv the lower court to be
$49.00 pet' share, and the court deterrri'ined the fair cash value
of complainant Powell's Second Preferred stock to be $32.50
per share. Notwithstanding that judicial determination, complainants are now demanding $100.00 per share for ·both their
First Preferred shares and also for their Second Preferred
shares. Notwithstanding· such judicial determination by the
lower court of the fair cash value of their shares, the court
entered judgment in favor of all complainants for the $100.00
par value of their First Preferred shares and $10.44 per
share to Powell for his Second Preferred shares. Such a
decree is difficult to understand.
The court in its opinion confirming the report of the Special Cornmissioner in all respects crrranscript, p. 716) mtively
remarked:
''.And I entertain no serious doubt, judging from the diliµ:ence and efforts that the record in this litiga.tion discloses
has been used in effectin2" the reorganization through the
sale to Craddock Terry .Shoe Corporation, that some plan
would have been devised bv which the holders of the First
Preferred would have bee1i paid in full, the holders of the
Second Preferred would have been paid as much as the Special Commi8sioner found they would have received, if not
more, and the equities of inferior classes of stock preserved
in some manner and to some extent.''
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It is respectfully submitted that after the four years of
effort which the record discloses were spent by the directors
and stockholders' committee, with the assistance of counsel,
in endeavoring to work out some equitable and feasible plan
for the preservation of the company and the protection of the
equities of all classes of stockholders, which resulted in the
plan accepted as fair and equitable by practically every stockholder, save only the complainants, the lower court was expecting too much at this stage of the matter.
40*

*I. COMPLAINANTS ARE BOUND BY THE STATU':I.1ES.
1. The Statittes Are Part of the Charter.

When Craddock-Terry Company effected and accepted the
various amendments to its charter in the years 1905, 1910,
1913, 1917 and 1921 for increasing its capital and other purposes (Transcript, pages 45, 50, 22, 33, 59), it thereby was
conclusively presumed to have subjected itself to all the requirements, terms and conditions of the Virginia Constitution and any law passed in pursuance thereof, so far as applicable.
Section 158 of the Virginia Constitution provided that:
'' Every corporation heretofore chartered in this State, \
which shall hereafter accept, or effect, any amendment or .
extension of its charter, shall be conclusively presumed • " *~ "''
to thereafter hold its charter and franchise, and all amendments thereof, under the provisions and subject to all the
requirements, terms and conditions of this Constitution, and
o.f a,ny laws passed ,in p1irsnance thereof, so far as the same
maye be applicable to such corporation.''
The General Assembly embodied the same language in
its said Act entitled '' .,A.n Act Concerning Corporations'" (Sec
Acts 1902-3-4, page 441); and by Seetion 61 of that statute,
enacted that that Act, or any pa.rt thereof, "may be amended
or repealed at the pleasure of the General Assembly'', and
also that '' This Act and all amendments thereof shall be a
pa.rt of the charter of every corporation formed hereunder,
except so far as the same are inapplicable and inappropriate·
to the objects of such c.orporation."
By later enactment this law reads:
'' The general statutes of this State applicable to corpora-
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tions shall be a part of the charter of every corporation
formed itnder the laws of this State, except so far as the same
are inapplicable or inappropriate to the objects of such corporation.'' (V. C. of 1919, Section 3841 and V. C. of 1931,
Section 3821.)
qThis Honorable Court in Winfree v. Riverside Cotton Mills, 113 Va. 717, held that under said provisions
of Section 158 of the Constitution and said statutes every
corporation chartered before the Constitution was proclaimed,
which thereafter effected and accepted an amendment or extension of its charter, holds its charter and franchise, and
all amendments thereof, under the provisions and subject
to all the requirements, ter1ns am,d conditions of the Constit'l.l,t-ion, and the laws vassed in purs·uance thereof, so far as
the same may be applicable thereto; and, that the reservation of power to the .State, whether written in the Constitution, in general law, or in the charter itself, qualifies the
grant, and that the subsequent exercise of that power cannot be regarded as an act impairing the obligation of contracts. And, further:
41"''

'' The charter which is to be so held is not only a contract
between the State and the corporation, but is · also a contract between the State and the stockholders, the corporation and the stockholders, and ~between the stocld1olders themselves.
''The provision that the charter shall be held after such
amendment under the provisions and subject to all the requirements, terms and conditions of the Constitution, and
of any laws passed in pursuance thereof, so far as applicable. is not limited to the relations between the State antl
the Corporation, but applies as wen as to the relations bP-tween the State a.nd the stockholders, the r:orporation and the
stockholders, and between the stockholders themselves.''
(113 Va., page 722, et seq.)
The General Assembly in enacting that the genera.I statutes
of the 1State applicable to corporations are a part of the charter of every corporation formed under the laws of Virµ:inia
( except so far as the same are inapplicable or inappropriate)
actually only made statutory the established principles that
the reservation by a. State -in 'its ConBtitiition of the power to
alter or revoke a p;rant of special privileges necessarily
42* becmne a pa,rt * of the charter of every corporation
formed under the g·eneral statutes of the State provid-
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ing for the formation of corporations, and that the subsequent exercise by the State, through statutes, of such constitutionally reserved power is not an impairment of the oblig·ation of the contract. (See 4 Ency. of U.S. Supreme Court
Reports {Michie), page 696 and notes.)
The United .States Supreme Court reviewed the reservation of such power by a State in Greenwood v. Freight Co.,
105 U.S. 13, and said that Mr. Justice Story in his concurring
opinion in the Dartmoitth Collegr. Case, (4 Wbeat. 518), sug,.
g~sted that when the Legislature was enacting· a charter for
a corporation a "provision in the Statute reserving the legislature the right to amend or repeal it must be held to be a
part of the contract itself, and the subsequent exercise of the
right would be in accordance with the contract, and could not,
therefore, impair its obligation.
And the United States Supreme Court (in T01nlinson v .
.,Jessup, 15 ·wan. 454, and Stanislaus County v. San J oaqwin,
etc., Co., 192 U. S. 201) said:
"The original corpora tors or subsequent stockholders took
their interests with knowledge of the existence of this power,
and of the vossibility of its e:rercise at any time in the discretion of the legislati1,re."
·
The Delaware merg·er and sales statutes are similar to
those of Virginia, both as to the power of two-thirds in interest to effect a sale, and the rights of a dissenter to have
tlie value of his stock appraised and paid to him, provided
]1e takes the statutory step in time. In Havender v. Federal
Corvoration (January 16, 1940), 11 Atl. (2nd) 331, 341, approving the Windhurst case, the court said. "Every stockholder took his stock with notice of the powers conferred
upon the corporation'' by statute.
The Virginia Legislature exercised its reserve power by
its act approved March 24, 1930, Chapter 357 of the
43f; Acts of 1930, ~page 791, amending the Code of 1919,
by adding thereto a new section, to be numlbered 3820a,
relating to the sale, conveyance and transfer by corporations
(with certain exceptions not neces~mry to he here mentioned)
of the whole of tlieir property, including g·ood wil!.
2. The Sale 8fafute Is Valid.

The notes to 13 Fletclier Cyc.. Corp., page 98, say that '' only
Rix jurisdictious are without statutory provision relating to
the sale by a corporation of all its assets'' and in the furtl1er notes ( page 208) it is sairl such legislation was. adopted
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to relieve the majority from an onerous disability and at the
same .time to prevent extortionate stockholder suits by minority holders seeking to compel the purchase of their stock
at their own price ( citing·authorities) and that "such a statute docs not impair the obligation of conh'acts or deny du~
process of law, or deleg·ate leg·islative or judicial powers, ancl
is constitutional". Narragansett Electric, Etc., Co. v. Sabre,.
146 Atl. 777. This is universally so held when such statute.~
provide, as does the Virginia. sfo,tufo, for payment to nonconsentin,q stockholders of the valit~ of their shares and rneans
for that bein,q determ,ined by a j1tdicial appraisal.

''It is for the Legislature, not for the court, to declare the
public policy of the state; and it is not, therefore, the function of the Court to graft an exception on the plain and positive terms of the statute.'' The Havender Case, suprn .. citing
authorities. Abbot v.ilJTaltham Watch Co. (Mass.), 156 N. E.
897.

The Virgfoia "Sale Act" (V. C. 3820a) in force at the time
of tlle aforesaid sale, empowered any corporation (with certain exceptions not necessary to be mentioned) when in the
judgment of the board of directors it was for the interest of
the corporation, to sell, convey and transfer the whole of its
property and assets, including good will and other in44• tangible assets • (but not its franchise to be a corporation) to any person, or to any other corporation which
may be authorized by its charter or general law to acquire
the same, upon such ternis and conditions and for such considerations, either payable in cash, stock or securities of another corporation, as the board of directors, in their discretion, may determine ; and that '' any such sale * * * under the
provisions of this Act shall not effect a dissolution of the
vendor corporation".
That statute further provided that before any such sale
could be consummated, it must be authorized by written consents of the holders of two-thirds of all the stock of the corporation, or ·by a meeting of stockholders, after proper notice of the purpose of the meeting, a.t which resolutions in:
favor of the sale received the affirmative vote of the holders
of two-thirds in value of the capital stock. (The sale by
Craddock-Terry Company was by means of such authorization by written consents, and that sale had, by the terms and
conditions thereof, to be authorized by the written consents
of the holders o~ at least eighty per centum of the shares of
each and every class.)
1
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The Legislature, by this act, then ·prescribed what should
be the rights of a non-assenting and· dissatisfied stockholder
when his corporation, pursuant to said statute, should sell
the whole of its assets and good will, either for cash or for
.stock or secu.1rities of another corporation. The rights thus
prescribed by the State, under its reserved power, to change
and alter the relations between the creature of its own creation and its stockholders, and between the stockholders themselves inter sese, thereby ·became a pa.rt of the charter or contract between the corporation and its stockholders and between its stockholders inter sese as if written in such charter
or contract. (Winfree Case, S'ltpra.)
45*
•such statutorily prescribed rights in case of such
a sale were manifestly intentionally made different from
the rights of stockholders when there was not such a sale,
but when, on the otl1er hand, there was a dissolution of the
corporation and liquidation of its assets, within the meaning
of the other provisions of the charter or contract, for application of the proceeds to the corporate debts and distribution of the balance to stockholders according to their rights
under the terms of the charter or contract.
3. There Was No Liquidation of Craddock-Terry Co.

The courts have made clear that even thou\h under a
'' sale statute" or a "merger or consolidation statute" a distribution of the proceeds in accordance with such statutes
may be, in effect, a "practical dissolution" or a. "practical
liquidation" of the assets of the dissenting shareholders'
corporation, yet that is not such a dissolution or liquidation
as is meant by the provisions of the charter or stock certificates stating what shall be the rights of stockholders in the
event of the corporation's dissolution or a liquidation of its
assets.
The New York Court of Appeals made this explicit distinction "In Re Fulton", 79 A. L. R. 608. That was a proceeding- by a dissenting stockholder to have determined and
paid to llim the value of his shares under the New York '' Sale
Statute". That Court (Chief tTustice Cardozo and Judges
Pound, Crane, Lehman, Kellogg and O'Brien all concurring)
said:
''We do not pass upon the question of the proper rule to
he applied upon the distribution of a surplus between common and preferred stock upon the dissolution of a. corporntion. The. determination of that question is not involved in
this case."

Supreme Court of Appeals of Virginia

34

After discussing the rights at common Jaw of a stockholder
dissenting to his corporation's sale of its assets, and
46* the *objects of the "Sale Statute", and after pointing
out that "Proceedings to dissolve a stock corporation
in this State (New York) are carefully regulated by statutes
which prescribe in detail all of the various steps in such proceeding'' ( and which may be similarly said of the Virginia
statutes-Code Sections 3810, 3812, 3813 aud 3814, prescribing the steps for dissolution of a. corporation and liquidation
of its assets), the New York Court said:
"Tbis proceeding has no resemblance to an action or proceeding to dissolve a corporation. It is a purely statutory
proceeding. The (New York) statute expressly provides for
the fixing of the ,1 alue of the stock of a going concern, as of
the time of the dissent. • * *
'·While the sale of the assets of a: corporation changes the
character of the business of the vendor corporation, and establishes the rig-M of a dissenting stockholder to have his stock
appraised, it does not amount to an actual dissolution."
The New Jersev Court of Errors and Appeals, in Windhurst v. Central Lea.ther Co., 153 Atl. 402, a suit by a preferred stockholder attacking· a merger of his corporation,
construed the New ,Jersey merger statute (from which the
Virginia statute derived). It said:
"The Bill was amended in such wise as to become substantially a bill for svecific per/onna.nr:e of the clause contained in
the certificate of incorvoration of the Central Company, and
inserted in tltP. certificates of preferred .c;tock that 'in case
of a. liquidation or dissolution or winding up (whether vol..
untary or involuntary) of the corporation, the holder of the
preferred stock shall receive cash to the amount of the par
value of such preferred stock, together witl1 all accumulated
and unpaid dividends thereon (but no more)' before any payment is made to the holders of the common stock'. On this
point the Vice Chancellor held that tl1e merger proceeding
did not work a dissolution or liquidation within the meanin/J
of the preferred .c;tock clause, and that stockholders dissentin,g· from the terms of the merger and desiring to withdraw
their interests should have resorted to tl1e statutory method
·
1Jrovided bv the statute therefor."
J:

•

The Court added:
"We agree with the Vice Chancellor tlrnt it was not (a dis-
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solution) and deem it unnecessary to add anything to what he
said on the subject in his opinion. ''
*That New ,Jersey Statute (set forth in Prall v. U. S.
Leather Co., 143 Atl. 382), provided for a dissenting
stockholder in case of merger the right to have appraised
"the full market value of his stock without regard to any
depreciation or appreciation thereof in consequence of the
said merger or consolidation''. And the Rhode Island Su-preme Court in Narra,qan.sett Electric Oo. v. Sabre, 146 Atl.
777 ; 66 A. L. R. 1553, in considering· the '' Sale Act'' of that
State shows that Act also provided for a dissenting- stockholder the right to have appraised the full and fair value of
his shares "without appreciation or depreciation on account
of such sale''.
In the earlier case of Cole v. JV ells, 113 N. E. 189 ( decided
,Tune 21, 1916), the Massachusetts Court said by way of
dictum,, of the Massachusetts Sale Statute that provided fo.r
a dissenting shareholder "the value of his stock" that that
meant said value "is to be ascertained
if liquidation had
been voted and all the corporate property after the payment
of debts had been marshaled for the 1benefit of all the stockholders''.
The New York Supreme Court ( In Re Fulton, s1tpra),
characterized that as dictum, and said it had no application
"where a surplus is to be distributed in a statutory proceeding where there is outstanding· stock, both common and preferred".
·
That the Virgfoia General Assem'bly, in 1930, in considering and enacting its "·Sa.le Act" had in mind, and determined
to pitt a.t rest, the issues as so conflictingly decided by the
Courts of ot11er States under the "sale" or "merger or consolidation" statutes of those States, is demonstrated by th~
provisions expressly incorporated in the Virginia Act that
any sale ''under t11e provisions of this Act shall not effect a
dissolution of the vendor corporation'', and iby pre48* scribing· for a dissenting· stockl10kler *the fair cash
value of his slrnres to be determined as of the dav before the sale {just as in case of merg·er or consolidation) was
authorized, and therefore as of t]rn time when his corporation was a going· concern.
The Virginia Act shows, in explicit words, the legislative
purpose that when in the judgment of a vendor corporation's
hoard of directors it was to the interest of a vendor corporation to sell the whole of its a~sets and good will, and upon
the terms and eonditions and f01· considerations ( and which
47*

as
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latter could be stock or securities of another corporation)
as determined by said board, and that when the holders of
two-thirc!s of all the vendor corporation's stock authorized
the sale ·on such terms and conditions and for such considerations., that.this in itself was (1) sufficient justification for the
consummation of the sale upon those terms and conditions
and for those considerations; and (2) that a stockholder not
assenting and who was dissatisfied with the sale made on
those terms, conditions and considerations should have ~1·tain rig·hts specifically set forth by the legislature. Those
ri~·hts included the right, if he chose to have the fair cash
value of his shares in his corporation as a going concern
judicially appraised as of the day before the sale was oothorized by holders of the requisite shares. He would thus
be fully compensated and suffer no loss.
Accordingly the language used was that in such case the
ri.qhts of a non-assenting and dissatisfied stockholder should
be the same m1.ttatis mittandis as tha.t of a stockholder of a
consolidated or merged corporation who should not have assented to a consolidation or merger of his corporation and
who was dissatisfied therewith; and, that the same procedure
miitati.c; mutandis to ascertain the fair cash value of his
49* stock should be had as *provided by the statute in case
of a dissenting stockholder of a merged or consolidated
corporation or as exists under the general law.
The Legislature added then that if any section or part
of the section of the '' Sale Act'' should ibe held by any court
of competent jurisdiction to be unconstitutional such decision
should in no wise effect or render void the re·mainder of that
Act; and, by a proviso added in 1936 ( Acts 1936, page 302)
enacted that the value of a dissenter's shares so ascertained
should be paid by the vendor corpora.tion and the purchaser
from the latter should '' in no wise be liable to such stockholder for the value of his stock", etc.

4. The Rights of a Dissenter.
The "merger or consolidation" statute (V. C., Sec. 3822)
carefully preserved for a non-assenting stockholder and who
was dissatisfied with the terms of the plan of the merger or
consolidation of his corporation, the right to have the fair
cash value of his sl1ares determined a,.q of the day before the
vote for the consolidation or merger of his corporation was
cast-that is, in a. going concern, and thus without being appreciat.ed or depreciated by the consolidation or merger.
That Act provides for such a dissenting stockholder-

I
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· (1) ·That if he shall signify his dissent by notice served
on designated officers or agents of the consolidated or merged
corporation at any time within three ·nionths after the date
of the meet-in.'} of his corporation to act on the consolidation
or merger agreement, he shall be entitled to receive from such
consolidated or merged corporation the fair cash value of
his stock as of Hue day before the vote for the agreement=
of his corporation was cast; and that if such fair cash
50* value shall not •be agreed on between him and the consolidated or merged corporation the same shall ibe determined by appraisers appointed by the ·Court, an4, that as
so ascertained, he shall have a judgment the refor; and
(2) That if such stockholder slmll fail to so signify his
dissent by notice in writing, served as aforesaid, and within
said three months, l1e shall be forever precluded from objecting to the consolidation or merger '' and shall be deemed
to have elected thereby to participate in the agreement or
plan'' of consolidation or merger on the basis therein vro ..
vided for stockholders of his class and "thereafter be confined to participation in the agreement or plan of consolidation or merger, and to the stock of the consolidated or' merged
corporation to which be may be entitled" and all his rights
"under the stock of the consolidating or merging corporation shall thereupon cease. and determine''.

It is submitted that one may not even fairly entertain a
doubt that by this lang·uage the Leg·islature meant and intended (a) that any agTeement or plan of consolidation or
merger might and could lawfully contain provisions that
stockholders of a merg'ing- or consolidating corporation should
receive in exchange for their shares therein the shares of
stock of the corporation into which his corporation merged
or was consolidated, and (b) the ib-asis upon which such exchange of shares should be made. That result might be the
end of the dissenter's corporation as a going concern. The
Act makes it clear, however, that such was not a. liquidation
of its assets within the meaning of the other provisions of the
charter and stock certificates or of the dissolution and liquidation statutes.
This Honorable Court held (:Winfree v. Riverside Cottou
Mills_, 113 Va. 717), in 1912, that these were valid pro51 * visions of *an agreement or plan or merger or consolidation and parts of the contract between the stockholders themselves and between them and their corporation. Thi~
decision of course was known to the General Assembly when
it, in 1930, enacted the "Sale Act". The Legislature then
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knew that corporations were empowered by law to have several classes of stock, and that it was probable that the terms
and conditions of an agreement or plan of sale would or
might provide (just as in case of an agreement or plan of
consolidation or merger the tenns and conditions might provide) for an exchange of shares by the stockholders of the
vendor corporation for shares of stock of the purchaser corporation.
And the Legislature enacted, in terms, that the rights of a
dissident stockholder when his corporation sold its assets
(and which the statute provided could ·be for the stock and
securities of another corpo1·atio11)· should be the same niutatis
mutarulis as that of a dissident stockholder to a consolidation
or merger.
From a practical standpoint the exchange of shares would
in the instant case be the economical plan of sale when a
vendor corporation, having various classes of stock, sells its
assets and business as a going· concern for the stock and securities of another corporation, and this would be especially
true when by the terms and conditions of the sale ( and such
as was here the case) the purchaser corporation is to assume
and pay the debts and liabilities of the vendor.
Applying then the provisions of the merger or consolidation statute, 1nu.ta.tis mufandis, to the complainant stockholder~ dissenting to a sale by Craddock-Terry Company of its
assets ~s a going concern for the stock or secmities of Craddock-Terry Shoe Corporation, their rights wcre*(a). If they gave the statutorily required notice of
dissent to the designated officers or ag-ents of Craddock-Terry Company within three months after the sal<~
was authorized bv the holders of the requisite shares of the
corporation (in this case by the l10lders of at least eightv
per cent.um of the shares of each class of stock of CraddockTerry Company) they were entitled to have the fair cash value
of their shares; if that was not agreed upon between them
and their corporation, then to have such fair cash value determined bv judicial appraisal as of the day before the sal<1
was authorized, and as so ascertained, paid to them by Crad·dock-Terry Company; and
(h). If they failed to so signify their dissent by snch not.ice served witl1in said three months period-as each compla.inant did-they are precluded from objecting- to the sale
and '' deemed to have elected therehv to participate in the
agreement or plan'' of sale on the hasis therein provided
for stockholders of their class, and thereafter '' confined to
participation in sucl1 agreement or plan", and to the stock
52•

ii

r
lj

'Craddock-Terry Co., et als., v. W. D. Powell, et als.

39

of Craddock-Terry Shoe Corporation to which they are
thereby entitled.

The Legislatui·e had no intention of compelling any stockholder to surrender his shareis in his corporation and receive
in exchange therefor the shares of the purchaser corporation.
That was left entirely to his decision. If he rejected it, as
he had the right to do, the Legislature assured to him, upon
his so serving notice of his dissent, certain and full compensation for his shares-that is, the fair cash value of his
shares, what they were actuaily w·orth, in his corporation
as a going concern. But if he failed or refused to avail of
that right within the a.mp le time vrovided for him, the Legislature further prescribed for him the same rights of participation in the plan or agreement of sale *as provided
53* therein for stockholders of his. class-in other words,
the same identical rights as were bad by every stockholder of his class, (and who had to bold at least two-thirds
of all the shares o.f his class of stock) who united in the
agreement or plan of sale and the terms and. conditions
thereof.
As by the statute no sale could be consummated except by
the consents of the holders of at least two-thirds of the vendor
corporation's stock (and in the present case only by the
consents and agreements of the holders of at least eighty per
centum of each and every class of the vendor's stock) the
Legislature had every sound reason for deciding and enacting that a dissident stoekholde1~ who failed to avail of the
provision for his receiving full compensation for his shares
as of the time his corporation was a going concern and just
prior to a sale of its assets, would suffer no damage througl1
his being deemed thereby to have elected to participate in
the plan or agreement of sale on the ibasis therein provided
for stockholders of his class. It is to be remembered that the
stockholders of his class and holding so great a percentage
of the shares of that class must themselves have deemed the
plan advantageous to themselves and l1ecause of that belief have united therein.
Even at common law-that is, in the absence of sale, merger
or consolidation statutes, or before there were any such-a
stockholder dissenting to a sale. merger or consolidation of
his corporation's assets as a going concern for stock or securitiP.s of another corporation, and who sought compensation for his shares, could not force the majority stockholderR
through whose actions such sale, merg·er or consolidation
was fairly and honestly consummated, to pay· to him nwre
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than his stock was worth at the time of such sale, merger or
consolidation.
·-·
·
*The eqlµtable principle wa.s that majority stock54 • holde·rs ,:woi1ld not be permitted to treat a dissident
stockholdef unfairly, arbitrarily or oppressively. That.
wise and jusf principle was designed for his protection, and
like some other equitable principles, was to be used by him
as a shield for protecting his rights but not as a sword for
compelling his fellow-stockholclers to pay to him more than
his stock was a.ctually worth for the privilege of his corporation making, as a going concern, a sale, merger or consolidation of its assets and business, when, in the judgment of the
majority, the capital invested was not yielding what it should,
and from a business standpoint should be diverted into a
channel promising better results. (See 1'awner v. Lindell
.R.y. Co., 103 A. S. R. 539, 540.)
The foregoing provisions have been many times sustained
by the courts. In Abbot v. W altharn Watch Conipa1iy (Mass.
1927), 156 N. E. 897, the assets of the old company, (which
was in much the same financial condition as Craddock-Terry
Company was prior to the sale to Craddock-Terry Shoe Corporation) were sold to a new company for stock in that company under a statute providing for the appraisal of the fair
cash value of the stoe.k of any dissenter if he voted aga.inst
the sale. Abbot did not vote, but sought an appraisal. The
Court said, '' As no plaintiff voted against the action taken
for reorganization, none are entitled to have an appraisal"..
The statute controls.
Havender v. Federal Corporation, 11 Atl. (2d) 331, construed the Delaware statute, which provided that notice of
dissent must be given within twenty days. The Court said
(page 339):
"Within the time and in the manner provided by the statutes the dissatisfied stockholder, if he so desires, may demand and receive the monev value of his shares as that value
has been agreed upon or li'as been determined by an impartial appraisement.''
55*

~ Again

on page 343:

''No effort was made- to agree upon a valuation of the
shares, and no appraisernent was sought. l\fanifestlv, under
the provisions of the statute a Yaluation cannot be demanded
now. The complainants must accept the terms of the merger
agreement.''

)
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None of the complainants signified their dissent in the
manner and within the three months period prescribed by
the statute. That was a part of their contract. Powell first
signified his dissent by serving notice on Craddock-Terry
Company on April 15, 1939-five months after the holders of
the requisite shares had authorized the sale and after he had
]1ad five months notice thereof: and the other eomplainants
first signified their dissents on and after March 22., 1939,
and more than four months after the holders of the requisite
shares had authorized the sale and ninety-seven da):s, that
is more than three months, after those complainants had obtained information on December 15, 1938, that such was the
case.
By the statute and the complainants' contract with their
corporation and with their fellow-stockholders, each complainant in failing to give notice of his dissent within the statutorily prescribed three months period was ''deemed to have
elected thereby to participate in the agreement or plan of sale
"n the basis therein provided for stockholders of his class".
']~hat is now his only relief.
5. Com.vlainants Not Damaged.

By the plan of sale and the statute, they had the right, on
giving notice of their dissent in the ample time provided for~
to receive the fair cash value of their shares-jµdicially determined to he $49.00 a share for complainants' first pref erred, and $32.50 a share for Powell's second preferred
( Transcript, page *570). By availing of this statu56* torily prescribed right, they would have been fully compensated, and would, of course. not be damag-ed.
Complainants not having- availed of that, then by the statute
forming part of the contract, they were deemed to have~
elected to participate in the plan of sale on the basis therein
provided for stockholders of their class. By that plan they
would receive for each share of First Preferred one share
of First Preferred, and one-half share of no-pa.r common stock
of Craddock-Terry Shoe Corporation. Powell, for his Second Preferred stock in Craddock-Terry Company was to receive one share of Second Preferred stock and one-fourth
share of the No-Par Common stock of Craddock-Terry Shoe
Corporation.
The market price of Craddock-Terry Shoe Corporation's
First Preferred shares during' the period of that corporation's
operation has been up to $70.00 a share, and the market price
of its Second Preferred has l1ee11 up to $50.00 a. share. and
its No-Par Common stock up to $16.375 per share. Had the
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complainants accepted the plan, they would have received for
their First Preferred shares of Craddock-Terry Company,
shares in Craddock-Terry Shoe Corporation which would
have been worth $78.18 per share, or $28.18 more than the
highest market price of the First Preferred stock in Craddock-Terry Company during the last yea.r or so of its operations. Powell, for his Second Preferred shares in CraddockTerry Company would have received shares in CraddockTerry Shoe Corporation which would have been worth $54.0~,
or $19.09 more than the highest market price of the Second
Preferred stock in Craddock-Terry Company during the same
period.

•n.

C011:PLAINANTS
·wAIVED, AND ARE
ESTOPPED TO ASSERT, THE RIGHT CLAIMED
IN THEIR "ELECTION" OF MAY 27, 1940.

57*

Each complainant, in contractual relations with CraddockTerry Company and all its other stockholders, had, after
August 1, 1938, full knowledge of all the terms, conditions
and considerations of the plan of the proposed sale, and each
of them thereafter kept himself informed of the actions of
his fellow-stockholders in respect of their consenting to the
sale and agreeing to exchange their shares for shares of
Craddock-Terry Shoe Corporation in reliance on that plan.
And each ,complainant learned from Craddock-Terry Company or its officers, Complainant Powell by letter of the
Company to his attorney of November 14, 1938, and the
other complainants, or their representatives, by letter from
Mr. Giles Miller on December 14, 1938, enclosing a chart
made by the Company's officers, that their fellow stockholders holding the requisite shares of each and every class of
stock had consented to the sale and made the agreements for
exch&nge of their shares.
Each complainant knffw about January 28, 1939, from the
President's printed report of that date to the stockholders'
meeting then held, that on January 23, 1939, the sale had
been consummated in conformity with the plan and that Craddock-Terry Shoe Corporation had then delivered to CraddockTerry Company for the latter's assets and good will as a going concern, in accordance with said plan, the stock certificates and obligations of Craddock-Terry Shoe Corporatio11
which it was at that time to deliver (Transcript, pag·es 240241 ).
Each complainant thereafter and with such full knowledge,
knew that his fellow-stockholders who had so consented and
agreed would, in accordance with their agTeements, surrender
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their shares 8 of stock in Craddock-Terry Company to
58* it and receive in exchange, upon the basis of the plan,
shares of stock of said Craddock-Terry Shoe Corporation, and that also others of his fellow-stockholders would,
or would probably, unite in said plan and surrender their
shares and receive in exchange shares of the purchaser corporation.
Each complainant, at all times after August 1, 1938, having
such full knowledge, stood silently by during the ensuing
months when a thousand or more of his fellow-stockholders
with whom he was in contractual relations, did, as he ~ew
they would, or ,vould probably do, unite in said plan· and
a.gree to surrender their shares in exchange for shares of the
purchaser corporation in the belief and reliance upon such
belief, that (a) any stockholder (whether one of the complainants or others) who should dissent to the sale and become,
pursuant to the statute, entitled to compensation for their
shares. would receive the fair cash value thereof in Craddock-Terry Company as a going concern as of the day before
the sale was authorized; and (b) that the extent of the liability of the Craddock-Terry Shoe Corporation, and in which
the complainants' fellow-stockholders were to receive shares,
would be to pay to Craddock-Terry Company the amount
equal to the fairly agreed upon or judicially determined fair
rash value of the shares of such dissenting stockholders, if
any there were.
After January 23, 1939, hundreds of the complainants' fellow-stocld1olders, holding thousands of shares of every class
of Craddock-Terry Company stock, did, in honest reliance
upon that belief, surrender their shares of Craddock-Terry
and receive in exchange shares of stock of Craddock-Terry
Shoe Corporation. After Powell had notice that the requisite
holders bad consented to the sale and agTeed to exchange their
sha1·es and prior to said sale, and after the other complain..
ants had notice that the requisite holders had consented to
the sale and had so agreed, and before *said sale, scores
59• of the complainants' fellow-stockholders and holding
hundreds of shares of each class of Craddock-Terry
Company's stock, a]so consented and made said agreements
for exchanging their shares (Transcript, pages 509-510 and
513-514).
After the sale was consummated on .January 23, 1939, and
before Powell's dissent on April 15, 1939, and after said consummation of the sale and before the other complainants
dissented on March 22. 1939, i::icores of other fellow-stockholders of the complainants holding- large numbers of shares
of each class of Craddock-Terry Company's stock, likewise
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consented and agreed to exchange their shares for shares of
stock in the purchaser corporation (Transcript, pages 511512; 515 ).
Each of the complainants by l1is said dissent did so in reliance upon ·the terms and conditions of said sale and the
statutes forming parts of the contract between the complainants and ·Craddock-Terry Company and all other stoekholders:
of Craddock-Terry Company, that the. fair cash value of thecomplainants' shares would be, pursuant to said statutes,.
judicially appraised, except that Powell stated he elected not
to have the fair cash value of his shares appraised by appraisers as statutorily provided, but by means of a suit in
equity. This was doubtless hy reason of the lVinfree Case
decision holding that such might, under certain circumstances,.
be done.
The complainants thereby and with full knowledge made
their first "J1]lection ". That election was, pursuant to their
contract and the statutes forming part thereof, to demand
judicial appraisal of the fair cash value of their shares, ancl
as so ascertained have judgments therefor against CraddockTerry Company; and all the complainants, by Powell's original bill and the other complainants upon their petitions becoming parties complainants *therein, still continued
60$ to rely upon that election, and as late as May 14, 1940,
as the complainants' depositions takien on that day
show, (Transcript, page 248 et seq.), they still continued to
rely thereon.
The complainant Powell, in addition, and in reliance upon
his contract and the statutes forming part thereof, on, towit, September 14, 1938, as Plaintiff, instituted a.~ainst said
Craddock-Terry Company, as Defendant, in the Corporation
Court of Lynchburg, Virginia, an action at law for a Declaratory Judgment seeking tl1e judicial interpretation of certain
provisions of Craddock-Terry Company's charter and the
stock certificates for his same shares as involved in this suit
in equity. That action at law he prosecuted to judgment in
said Corporation Court, and by writ of error to judgment in
this Honorable Court. The ground upon which Powell then
sought and obtainr.d the aid of the courts in that action at
law was, that until he obtained judicial construction of the
meaning of certain of t]1e provisions of the company's charter and of his stock certificates, he would be unable to act
intelligently upon the proposal sulJmitted by Craddock-Terry
Company to its stockholders by its aforesaid letter of August
1, 1938, and that he was entitled to such a Declaratory tTudgment because it ",,~ould allow him to fully understand his
rights so that he mig·ht either consent, as ·requested, to t11e
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proposed sale, or dissent thereto and receive in cash the fair
cash value of his stock". (See original Exhibits, brought
here by Stipulation, and consisting of the Record and Briefs
in Powell's said action at law).
Powell thereby relied upon the validity of the terms and
conditions and considerations of the proposed sale and the
statutes authorizing the same, and continued so to do, for
obtaining the judgment of this Honorable Court on, to-wit,
J.i1 ebruary 26, 1940.
•complainant Powell also on, to-wit, May 27, 1939,
61 * actually, but through his attorney, surrendered 5 shares
of First Preferred and 5 shares of Second Preferred
stock of Craddock-Terry Company to the latter and received
from it and in exchange therefor 5 shares of First Preferred
and 5 shares of Second Preferred and 3 3/4 shares of No-Par
Common stock of Craddock-Terry Shoe Corporation, purRuant in all respects to said plan of sale (Transcript, pages
504-508 ; and 232-234 ; 246-247).
It is submitted that the lower court should not have permitted the complainants on May 27, 1940, and some fourteen
months after the sale ,\Tas consummated and a year or more
after a thousand or more of their fellow-stockholders had
changed their position in reliance upon said plan of sale, to
make a second ''Election'' directly in conflict with their first
' ' Election''.
Upon either of two established principles of law the '' Election'' of May 27, 1940, should have been rejected or dismissed.
Those principles are :
(1). A party is forbidden to assume successive positions
in the course of a suit, or series of suits, in reference to the
same fact, or state of facts. which are inconsistent with each
other and mutually contradictory; and
(2). When one person in contractual relations with another person concerning property stands by and permits the
other to change his position in respect of such property in
the honest belief he is rightfully doing so, and interposes no
objection, the former may not thereafter avail of the other's
action to such other's detriment.
The first principle has been repeatedly stated by this Honorable Court.
In Nagle v. Syer, 150 Va. 508, Syer claimed in one action
that a certain lease was void as to him, and after that lease
was •held to have been cancelled, he instituted another
62• action for rent under that lease which he had previously
repudiated. The Court said:
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"In Arwood v. Hill's Adm,r., 135 Va. 235, 117 S. E. 603,
this is said: 'A party cannot, either in the course of litigation. or in dealings in pais, occupy inconsistent positions.
Upon that rule election is founded; a man shall not be allowed, in the language of the Scotch law 'to approbate and
reprobate'. And where a man has an election between several inconsistent courses of action, he will be confinecl to tha.t
course which he first adopts; the election, if made with knowledge of the facts, is itself binding, it cannot be withdrawn,
though it has not been acted upon by another, by any change
of position. Bigelow on Estoppel, page 733".

*

*

'' Syer not only had the right of election of remedies, but
the right to elect whether or not he would admit the validity
of the lease of May 1, 1924, and recognize the Nagles to be
his· tenants thereunder. Having exercised these rights by
suing them upon the contract of April 18, 1921, and declaring the lease of M:a.y 1, 1924, to he null and void and refusing
to recognize the N agles as tenants thereunder, the N agles
are released from the obligations of that contract and Syer
~annot now recover against them thereon.''
(To the same effect see C. & 0. Railwwy v. Rison, 99 Va. 18;
Canada v. Beasley, etc., 132 Va. 166; Alexander v. Common1wcalth, 137 Va. 477; B1trch v. Gmce Street, etc. Corporation,
168 Va. 329; and Wall v. Parrot Silver, etc. Co., 244 U. S. 407,
41.1-412.)
The second principle that '' one maintaining silence when
in conscience he ought to speak will he debarred from speaking when in conscience he ought to remain silent" has repeatedly received this Court's approval.
The syllabus to Hyatt v. Zion, 102 Va. 909, accurately state·s
the Court's decision, as follows:
'''Vhere one of two persons, each guiltless of intentional
wrong must suffer a loss it must be borne by that one whose
eonduct, acts or omissions have rendered the injury possible.
It is not ah,mys necessary that there should be some intentional deception in the act or condnct of the party estopped.
It is sufficient if there be such groRs ne,qli.,qence on his part as
would amount to constructive fraud if he were not estopped
from denying such act or conduct.'' (See also Mutual, etc. Co.
v. Harnilton, 145 Va. 391).
1
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*In 2 Pom. Eq. Jur. (1880 Ed.) 281, Section 818, that
distinguished author summarizes the principle:

'' Acquiescence consisting of rnere silence m.ay also operate
as a true estoppel in equity to preclude a party from asserting· legal title and rights of property, real or personal, or
rights of contract. The requisites of such estoppel have been
described. A fraudulent intention to deceive or mislead is
not essential. All instances of this class, in equity, rest upon
the principles: 'If one maintain silence when in conscience
he ought to speak, equity will debar him from speaking when
in conscience he ought to remain silent'. A most important
application includes all cases where an owner of property,
A., stands by and lmowing]y pPrmits another person, B.. to
deal with the property as though it were his, or as though he
were rightf'ully dealing with it, without interposing any objection, as by expending money upon it, making improvements,
erecting buildings, and the like. Of course, it is essential
that B. should be acting in ignorance of the real condition of
the title, and in the supposition that he was rightful in his
dealing.''
1
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*III.

ERRONEOUS BASIS OF RECOVERY.

For reasons herein stated it is submitted that there should
have been no recovery by any of the complainants against
any of your petitioners. The only recovery which the complainants, or any of them, would ever have had under any circumstances, would have been to recover from CraddockTerry Company the fair cash value of their respective shares
in that company as of the day before the authorization of the
sale, 1mrsuant to the statutes, provided they had given their
dissent within three months after such authorization was received.
One of the questions submitted to the Court by the pleadings filed on l1ehalf of the defendants (petitioners here), ·was
that the court determine whether or not such dissent had
been given within the statutory period. The lower coU'rt
never decided that question. It never passed on the validity
of the statute, or directly decided any of the questions l1efore
it governing the principles of the case. By implication only,
when it directed the Commissioner to take the account and
answer the first three of the court's inquiries (Transcript,
page 543), it impliedly held this whole transaction as a voluntary liquidation under the liquidation statutes, completely
ignoring the sale and merger act. By the fourth inquiry,
the court imp1iedly upheld the validity of the sale and merger
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act, and impliedly,. at least, held that the complainants we·re
only entitled to the fair cash value of their shares as of the
day before the authorization of the sale.
Before any reference was made to a commissioner to take
the accounts, the court should have deeided either that the
statutes we!'e· invalid and that tJ1is was a case of liquidation
tmder the liquidation statutes, or that the sale and merger
statutes were valid, and then either have decided that the
complainants had given their notice of dissent within the
statutory period or that they did not. The course which the
lower court adopted in *directing the taking of inquiries
G5* on two different theories, of necessity made it impossible for the Commissioner to make a proper report.
The recovery decreed was arrived at by an attempt to ascertajn not wha.t the assets of Craddock-Terry Company were
worth as a going concern, or as in an actual liquidation of
those assets, but to ascertain what might have been realized
in money by a sale, during the year after Craddock-Terry
Company sold its assets and ceased to be a going concern,.
of all the stock of Craddock-Terry Shoe Corporation that
would have been received by Craddock-Terry Company for
those assets if every Craddock-Terry Company stockholde1'
ha<l united and consented to the sale.
The Chancellor, after theoretically determining, the net
amount that m!ight have been realized by a hypothetica.I
sale for money of all the shares of stock so receivable by
Craddock-Terry Company for its assets as a going concern,
then divided that amount, as being the net capital of Craddock-Terry Company, hy the number of shares of First Preferred stock of Craddock-Terry Qornpa.ny (12,500). By that
division it appeared that such theoretical amount of capital
was sufficient to pay the $100.00 par of the 12,500 shares of
First Preferred, and thus the complainants should ·receive
$100.00 a share for their First Preferred stock, and that there
would remain a balance of such theoretical capital distributable upon the 12,500 shares of the Second Preferred, and
that thus there would have been applicable to each of those
shares $10.44, and, therefore, to Powell, for his 66 shares of
Second Preferred $10.44 on each share.
That course was in disregard of the statute prescribingfor dissenting shareholders the fair cash value of their shares.
By the process pursued by the court, the complainants
moreover received the benefit of the enhanced value of the
shares *of stock of Craddock-Terry Shoe Corporation
66* by reason of that corporation's having no capital deficit,
no burden of accumulated and unpaid dividends, and
not solely dependent on the sale of its customers' accounts
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for obtaining wo·rking capital. This was the result of the
sale from which the complainants dissented. By the lower
court's hypothetical process, the complainants holding First
Preferred shares received more than double the value of their
shares. That method was condemned by the New York Court,
In Re Fulton, 257 N. Y. 487; 178 N. E·. 2766; 79 A. L. R. 611.
The court, in that case arising unde·1· the New York "sale
statute", said:
'' The method adopted by the appraisers ( in all respects
similar to the method adopted by the lower court here) was
the method approved for the appraisal of preferred stock
a.fter a dissolution of a corporation in the case of Continental.
Insurance Company v. U. S., 259 U. S. 156; 43 Supreme Court
540; 66 L. Ed. 871. 1Ve do not pass upon the question of the
proper rule to be applied upon the distribution of surplm;
he tween common and preferred stock upon the dissolution
of a corporation. The determination of that question is not
involved in this case. * * *
'' This proceeding has no resemblance to an action or proceeding to dissolve a corporation. It is purely statutory proceeding. The statute expressly provides for the fixing· of a
value of the stock of a going· concern, as of the time of the
dissent. * * • While the sale of the assets of a corporation
changes the character of the business of the vendor corporation and establishes the right of a dissenting stockholder to
l1ave bis stock appraised, it does not amount to an actual dissolution.''
The Virginia Sale Act so provides in terms.
As the Legislature clearly contemplated and authorized by
Code Section 3822 that in case of a merger or consolidation,
the ag'reement or plan thereof might or would contain terms
proYiding for exchanges of shares and the basis upon whicl1
such exchanges should be made, and then by its later enactment of the Sale Act (Code Section 3820a) prescribed that
the rights of a dissenting stockholder should be the same.
111/lttatis mutandis, as set forth in *said Section 3822,
67* there is, it is submitted,· no reason or principle for enQ:rafting· an exception upon the broad language of tlrn
Sale Act and which empowers a. corporation, when authorized
hv the holders of its requisite shares, to sell its assets for t]1e
stock of anot]rnr corporation on such terms and e.onditions ;.mcl
for such considerations as determined by the vendor's Board
of Directors to be for its interest. Rec.tion 3822 was held valid
(lflinfree Ca...c:e, suvra.). It can he no less valid in case of a
sale under the" Sale Act".
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The comprehensive language of the provision of the Sale
.A.ct respecting the terms and conditions of and considerations for a sale thereunder is, in itself, a negation of any
construction which makes an exception not mentioned in the
statute.
As this Honorable Court has so frequently said, it is for
the Legislature and not for the courts to declare the public
policy of the State and it is not the function of the courts to
engraft an exception on the positive and unambiguous terms
of a statute tha.t makes no such exception. The State has au
interest in corporations created or voluntarily coming under
its authority, and the State having· p·rovided for corporate
sales for stocks and securities of other corporations and how
the terms, conditions and considerations for such sale are to
be determined, its statutes are to be regarded with favor.
But the Virginia Sale Act provides not only that a sale
thereunde·r shall not effect a dissolution -of the vendor corporation ( which can only mean a dissolution and liquidation
within the meaning of the Code sections providing for dissolution and liquidation of corporate assets and therefore within
the meaning of the complainants' stock certificates) but the
Act further provides that if any part thereof he held by a
court of competent *jurisdiction to be unconstitutional,
68* such decision '' shall in no wise affect or rcmde:r void
the remainder of the act".
The complainants by their written "~~lection" of May 27,
1940, treated the sale as valid, and the lower court emphasized that that was "not in disaffirmance'' of the sale (Transcript, page 390). Then ev·en if the provision in the terms
and conditions of the sale for excha.np:e of shares were 11eld
to be invalid~ the further provision of the statute that sueh
decision should in no wise affect and render void the remainder of the act applies and the remainder of the act
prescribes that the rights of a dissenting· stockholder,
observin~· the other provisions of the statute, shal]
be to demand the fair cash value of his shares in his corporation as of the clay before the sale was authorized, whicl1 is to
say in his co'rporation as a. goin~ concern.
The lower court wholly overlooked or di:;;regnrded that
statutory provision and awarded to the conmlainants not the
fair cash value of all their shares (and which the lower court
actually judicially determined w·as $23,999.00) but nlso more
than $21,000.00 in addition.
At common law the full measure of their compensation waR
the true or actual value of their shareR. See Enders v. Board
of Public ffTorks, 1 Gratt. 389-390; Millet· v. Lyon, 113 Va.
275; Virginia Public Service v. Steindler, 166 Va. 686; Anno-
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tation to Morrison v. Anierican, Snuff Company, 89 . .~. S. R.
621-622; 11 Fletcher Cyc. Corp., Section 5119.

69* *IV. NO PERSONAL LIABILJTY ON DIRECTORS
FOR THE $45,289.04 DECREI~D
AGAINST THEM.
In the complete absence of a word of proof to show any
aegligent or wrongful act by your petitioners, l olm ·w. Craddock, D. H. Dilla'rd, John A. Faulkner, J. T. Noell, ,Jr., .John
W. James, John M. Miller, Jr., T. G. Hobbs, Charles G. Craddock and L. F. Almond, or any of them, in the diligent., careful and faithful discharge of their duties as directors of
Craddock Terry Company or otherwise, there was no slightest foundation for the decree of Jmie 10, l9J1, holding each
and all of them liable to the complainants for sums totaling
$45,289.04 upon their several shares aggregating 44u shares
of First Preferred and Complainant Powell's 6H shares of
Second Preferred stock of Craddock Terry Company. This
sum exceeded, as aforesaid, by $21,290.04 the fair cash value
of all thei:r shares and which, as above set forth, the lower
court judicially determined was $23,999.00.
But wholly apart from the error in the amounts decreed to
the complainants and against your nine natural person petitioners, the latter respectfully submit that tl1ere wv.s no liability or a basis for a decree against them o·r any of them for
any part of the decreed sums.
It is settled law that corporate directors ·who act faithfully, diligently, skilfully and according to their l1est ability
in exercising their discretionary duty to their corporation and
its stockholders are under no personal liaibility for honest
mistakes of judgment in so doing. Perfection is, of course,
not required. Diligence, skill and fidelity are reqnired.
~,letcher states these principles (3 Fletcher Cyc. Corp.,
Perm. Ed., Section 1039) :

-~"It is too well settled to admit of controversv that
ordinarilv neither the directo·rs nor the other officers
of a corporatf'on a.re liable for mere mistake or errors of
judgment, either of law or fact, ·when they act without Mrrupt motive and in good faith, that is for mistakes which may
properly be classified under the head of honest mistakes.
'For mere errors of judgment in the management of. a private corporation, its officers and a.gents are not responsible,
and no action lies ag-ainst them. So that as between those
acts which are purely ministerial, it may be said that however erroneously that discretion· may have been exercir;ed,
70~
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there exists no responsibility; and with respect to duties which
are only ministerial, they are responsible to the corporation
for nothJng short of gross negligence or fraud' ''.
The same author after stating the duties of directors may
be classified as (1) ministerial actst and those relating to (2}
matters of discretion, says:
'' As to the former there is no opportunity for exercise or
judgment or discretion. As to the latter, there is no liability
in case of honest and excusable mistake or error of judgment''.

He quotes 1\fr. Morawetz as follows:
"His (a director's) official actions must be either tainted
with actual fraud, or so utterly out of character as to repel
any inference, except that of actual fraud,. before ET1·ors of'
judgment involve persona.I responsibility."
·

In a valuable note to l.Jtlorrison v. A1ne1·ic((J11, Snuff Cmn[X1ny,.
89 A. S. R. 598, at page 622, the annotator discus·ses the 1 ights
of stockholders of a corporation who dissented to their corporation's consolidation with another and whereby the dissenters were deprived of their stock or the value of their stock
in their corporation. The annotator said:
"The fact that consolidation has taken place without th.e
consent of stockholders does not give the latter any right
of action against the persons who were the officers o-l: the ·~orporation at the time such consolidation was effected. This
was attempted in International, etc. Railway Co. v. B1·emon,
53 Tex. 96 where a non-assenting stockholder sought to hold
the directors liable. It was, however, held that no right of
action existed against the defendants, the Court saying 'the
consolidation was the act of the stockholders, other than the
plaintiff, and was, therefore, an act for which the directors, as
such, should not "'be held responsible. As directors,
71 * they were answerable to the corporation for official delinquencies resulting in damage to the corporate propertv, but it is not perceived that the corporation could hold
them responsible for a consolidation effected not by them ns
directors, but effected by the act of the stockholders'."
The discretionary duty of each of your natural person petitioners was to act with ca.re, skill according to his ability,
and with fidelity in deciding whether or not the sale of the corporate assets for stock and securities of the purchaser cor-
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poration upon the terms and conditicns of the sale, was to
the interest of Craddock Terry Company. That was the duty
of each. They could not consummate· the sale. By statute
th<:: sale could be consummated by the Company only by tl1e
written consents of the holders of the requisite shares.
The complainants' testimony was solely an attempt to
prove that each of them had not consented to the sale and ":ras
dissatisfied therewith, and that each had, pursuant to the
statute. made demand upon Craddock Terry Company for a
judicial appraisal of the fair cash value of his shares. No
word was offered, or attempted to be offered, to prove any
negligence, unskilfulness or dishonesty by anv one or more
of your natural petitioners.
..
The proof, unquestioned and uncontradicted, showed that
fullest information of every term, condition and consirleration of the proposed sa]e was on August 1, 1938, tu rnisbed
to every stockholder, including each of the complainants; that
the acceptance by Craddock Terry Company's boa.rd of direc.tors of the proposal of purchase was unanimously recommended by an advisory committee of stockholders, and consisting of men of outstanding ability and character; that
each director had, in eve'ry step taken by him, followed the
advice of counsel whose competency has not been questioned :
and that practically all holders of all the shares *of
72• stock of Craddock Terry Company of its various classes,
excepting the comphtinants, consented to and united in
the sale and the terms and conditions thereof.
1

'' The judgment of the di rec.tors, the members of the protective committees and the other dependents acting honestly
and in good faith cannot he questioned by minority stockholders. Abbot v. WaUlut1n Watch Co. (:Mass.), 156 N. K
897, 902, citing autho·rities."
In the complete absence of any proof of any negligence,
unskilfulness or dishonesty by any of your natural person pe- ·
titioners the decree against them is without legal basis and
being wholly unjustifiable, it should be reversed.

V. NO LIABILITY ON CRADDOCK TERRY
SHOE CORPORATION.
The evidence hy the complainants themselves was that they
knew of no departure in the consummation of the sale from
the terms and conditions thereof and the considerations ther,~f or as the same were set fo•rth in Craddock Terry Company's
printed letter to its stockholders of August 1, 1938..
· The uncontradicted and unquestioned proof was that the
~ale was consummated on J anua.ry 23, 1939, in all respects
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pursuant to said terms and conditions and for said considerations, and that at that time Craddock Terry Shoe Corporation issued and delive·recl the sha.res of its stock to Craddock
Terry Company and its obligatious that were then deliverable hv said terms and conditions and that thoreafter Craddock Terry Shoe Corporation had complied in all respects
with said oblig·ations crranscript, pp. 441-442).
By the terms and conditions of the proposal of purchase
the sole and only unde·rtaking on the part of Craddock Terry
Shoe Corporation to pay any money to Craddock Terry Company was to be that it would, at the time of the consummation of Raid sale (Transcript, pp. 82-83) deliver its writ73* ten obligation to *Craddock Terry Company'' To pay to you ( Craddock Te·rry Company) upon your
demand, such sums of money as will be equal to the amounts,
if any, that you shall, pursuant to the Virginia statutes, have
t.o pay to your stockholders, if any, who do not assent to such
sale, conveyance or transfer and who are dissatisfied therewith, as the fairly agreed upon or judicially determined fair
eai;;h value of thefr shares; and also such additional sums as
will be equal to the actual expenses, if any, that you may incur or become liable for in connection with such fair cash
value being either fairly agreed upon or judicially determined,
and in your making distribution of the proceeds of sale to
your stockholders" (Transcript, p. 81).
That was to be, and became, the sole undertaking of Craddock Terry Shoe Corporation to pay any money to Craddock
Terry Company and the unquestioned proof showed that said
purchaser never in any particular failed in its undertakings
or oblig-ations to Craddock Terry Company. Craddock Terry
Shoe Corporation therefore was not, a.t law or in equity,
liable to any of the complainants for any part of the sums
.tha.t were, by the decree of the lower court complained of,
recovered by the complainants from it.
The complainants by their ''Election'' of May 27, 1940,
actually refused to -receive from the court the fair cash value
of their shares previously demanded by them in March or
.April of 1939. But if the complainants had, pursuant to the
statute, become entitled to the fair cash value of their shares,
the largest amount tl1at Craddock Terry Shoe Corporation
would have been liable to pay to Craddock Te·rry Company
by reason thereot would have been a sum equal to the fairly
agreed upon or j'i1dicially determined fair cash value of the
complainants' shares in Craddock Terry Company as a _going concern, and such additional sums as ·were equal to the
actual expenses, if any, that Craddock Terry Company in-

Craddock-Terry Co., et als., v. W. D. Powell, et als.

55

curred or became liable for in connection with such fair cash
value being fairly agreed upon or judicially determined and
in its distributing such fair cash value to the complainants.
That was Craddock Terry Shoe Corporation's whole and
sole undertaking.

*.SUMMARY..
The position of petitioners briefly is:
1. The complainants are bound by the provisions of the
Sale Act.
2. Under that Act they had only two options in case of dissent: (a) if they gave notice of dissent in time, they could
receive the fair cash value of their shares as judicially determined; and (b) if they failed to give such notice in time,
they were deemed to have elected to participate in the plan of
sale.
3. They did not give notice of dissent in time, and therefore their only relief is to take the shares in Craddock Terry
Shoe Corporation to which they would respectively be entitled under the plan of sale.
4. No judgment for money should be entered against any
petitioner.

For the foregoing reasons your Petitioners respectfully
pray that an appeal and supersedea.s be awarded them from
the decrees herein complained of and that said decrees, and
especially the decree of June 10, 1941, be reviewed and re·
versed. The Bill should be dismissed.
CRADDOCK TERRY COMPANY,
a .Corporation,
JOHN A. FAULKNlER,
D. H. DILLARD,
J. T. NOELL, ,TR.,
,JOHN ,v. JAMES,
JOHN 1\f. MILLER, JR.,

T. G. HOBBS,
CHARLES G. CRADDOCK,
L. F. ALMOND,
CRADDOCK TERRY SHOE CORPORATION,
THOMAS ,T. " 7ILLIAMS,
Administrator c. t. a. of the Estate
of J olm "\Y. Craddock, Deceased,
By KEl\.f P, HOBBS & DAV1DS0N,
~
Their Counsel.
/
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I, s~ v .. Kemp, the undersigned counsel, practicing in the
Supreme Court of Appeals of Virginia, do hereby certify
that in my opinion the decision of the Corporation Court for
the City of Lynchlmrg, Virginia, in the above-mentioned case
of W. D. Powell et als. v. Craddock-Terry Company et als.
was erroneous, and that said dreision should be reviewed and
reversed.
Given under my hand this 16th day of August, 1941.
S. V. KEMP.
September 8, 1941.. Appeal and su,persedea.s awarded by
the court. Bond $10,000.
M. B. ·w.

RECORD
page 1 ~ VIRGINIA:
Pleas before the Honorable Henry C. Leigh, judge designate of the corporation court for the city of Lynchburg, on
the 10th day of June, A. D., 1941, and in the 165th year of
the Commonwealth.
Be it remembered that heretofore, to-wit, on the 12th day
of May, 1939, came Vv. D. Powell, on behalf of himself and
all othe·r stockholders of Craddock-Terry Company similarly
situated, by Mess. Meade and Talbott, his counsel, into the
clerk's office of the corporation court for the city of Lynchburg, and sued out his writ of summons in chancery against
Craddock-Terry Company, a. Virginia corporation; John A.
Faulkner, John vV. Craddock, D. H. Dillard, J. T. Noel, Jr.,
John Vl. ,Tames, .John M. Miile·r, Jr., T. G. Hobbs, Charles G.
Craddock and L. F. Almond, Directors of Craddock-Terry
Company; Craddock-Terry Shoe Corpo·ration, a Virginia cor-·
poration; and John A. Faulkner, John W. Craddock, D. H.
Dillard, ,J. T. Noell, ,Tr., ,Tohn 1N. ,James, John M. Miller, Jr.,
T. G. Hobbs, Charles G. Craddock and L. F. Almond, Directors of Craddock-Terry Shoe Co'rpora.tion, returnable to first
June rules, 1939, beginning on the last Monday in May. 1939.
At which rules, to-wit, first June rules, 1939, held
page 2 ~ in the clerk's office of the corporation court for the
city of Lynchburg, cam(j again the said plaintiff
lly his counsel, and filed his bill in cl1ancery against the said
defend ants, which bill is in the words and figures following,
to-wit:
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BILL O"F COMPLAINT.

To The Honorable J udg-e of the Corporation Court of Lynchburg:
Your complainant, ·w. D. Powell, who institutes this suit
on behalf of himself and all other stockholders of CraddockTerry Company similarly situated, respectfully represents
nnto your H.onor:
That he is the owner of 122 shares of First Preforred stock
of Craddock-Terry Company, evidenced by :
Certificate
Certificate
Certificate
Certificate
Certificate
Certificate
Certificate
Certificate
Certificate
Certificate

# 1061 for 20 shares, dated July 21, 1925,
#1065 for 20 sha:res, dated July 24, 1925,
# 1066 for 2 shares, dated August 3, 1925,
# 1068 for 10 shares, dated August 22, 1925,
# 1070 for 5 shares, dated September 9, 1925,
#1072 for 1 share, dated September 10, 1925,
#1073 for 18 shares, dated October 2, 1925,
#1074 for 24 shares, dated October 30, 1925,
#1081 for 10 shares, dated November 27, 1925,
#1676 for 12 shares, dated September 2, 1938,

all of which said certificates are identical as to the rights and
privileges given the owne·r, and a copy of which Certificate
# 1676 is filed herewit11 as '' Fixhihit Certificate 1 ", to be read
as a. part of the bill of complaint. All of said certificates
were issued by said company pursuant to authoritv given it
in charter amendment g:ranted by the Virginia State Corporation Commission on January 15, 1913, a certipage 3 ~ fled copy of which amendment is filed herewith as
"Exhibit Cha:rter Amendment 1'', to be read as a
part of the bill.
That he is the owner of 66 shares of the Second Preferred
8tock, evidenced hy Certificate ,#4825, dated September 2,
1938, issued pursuant to authority given sa.id conrnany hy
charter amendment granted by the Virginia State Corporation Commission on November 24, 1917. a copy of which Certificate #4825 is filed hew•with as "Exhibit Ce1·tificate 2",
nnd a certified copv of which charter amendment is filed herewith as "Exhibit "'Charter Amendment 2 ", to he read as a
part of the bill.
That prior to September 2, 1938, complainant owned Certificate #1085 for 1.7 shares of the F.,irst Preferred stock of
said company, issued to him on Novembe'r 28. 1925, and on
September 2, 1938, assigned and transferred five of such
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sh~res, leaving 12 s~ares of such c~rtificate #1085, which
said 12 sl1ares are evidenced by Certificate #1676, issued to
him by said company on September 2, 1938; and that prior
to September 2, 1938, he owned Certificate #3994 for 71
shares of the Second Preferred stock of said company, issued
to him on ,July 21, 1925, and on September 2, 1938, assigned
and transferred five of such shares, leaving 66 shares of said
Second Preferred stock, evidenced bv said Certificate =If 4825,
issued by said company on September 2, 1938.
That a copy of the original charter of Craddock-Terry
Company, granted by the Corporation Court for the City of
Lynchburg on November 12, 1898, is filed herewith as '' Exhibit Charter 1''; that charter amendment granted by said
Court on December 17, 1901, and charter amendments
granted by the Virginia State Corporation Compage 4 ~ mission on November 30, 1905, on· December 8,
1910, and on April 26, Hl21, are filed herewith as
"Exhibit Charter Amendment 3'', "Exhibit Charter Amendment 4", "Exhibit Charter Amendment 5 ", and "Exhibit
Charter Amendment 6' ', respectively; that "Exhibit Charte1·
1", and "l~xhibit Charter Amendments" 1 to 6, inclusive,
aforesaid, correctly state and include all of the provisions of
said original charter and all of the provisions of said charter amendments from the date of incorporation on Novembe'r 12, 1898, to elate, and are to be read as a part of the bill.
That prior to January 23, 1939, Craddock-Terry Company
had outstanding 12,500 shares of First Preferred stock, 12,500 shares of Second Preferred stock, 9,956 shares of Clm:;s
C Prefened stock, and 32,704 shares of Common stock, all
with a par value of $100 per share and all issued pursuant to
authority given by the original charter of said corporation
nnd amendments thereto, and that the rights and privileges
given each class of stock aforesaid are fully set forth in said
cha'rter and amenclmc-nts thereto.
That preferred dividends on all of the preferred stock of
Craddock-Terry Company, payable semi-annually on June
30 and December 31, at the rate of 6 per centum per annum
on the First and Second Preferred stock, and at the rate of
7 pe'r centum per annum on the Class C Pref erred stock,
and made cumulative on all three classes of preferred stock,
have not been paid since December 31, 1930; and according
to the provisions of the certificates evidencing the first and
second preferred stock o,,med by complainant and the provisions of said charter and charter amendments there has nO'W
accumulated on each share of his said preferred
page .5 ~ stock 16 semi-annual cumulative dividends of $3
each, amounting· to $48 per share and aggregating
in the whole $9,024 clue to complainant by Craddock-Terry
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Company in unpaid accwnulated dividends on January 23,
l 939, and that on said date of January 23, 1939, CraddockTerry Company owed all of its other stockholders similarly
situated unpaid and accumulated dividends according to the
terms and provisions of their respective certificates of stock
in said company.
That complainant and other stockholders similarly situated
on ,Janua1·y 23, 1939, had the right to have paid at some future time by Craddock_rferry Company, a going concern, the
accumulation of dividends on their preferred stock; that this
was a fixed and vested right having the nature and character
of a debt postponeable in enjoyment until the creation of a
fund from which payment legally could be made.
That on April 29, 1935, the stockholders' committee of
Craddock-Terry Company, tlieretofore appointed to consider
a plan for readjusting the capital structure of that company,
submitted to the stockholders of the company a letter, a copy
of which is filed herewith as '' Exhibit Stockholde'rs' Committee Letter", to be read as a part of the bill, in which the Committee recommended that the preferred stockholders release
their right to all accumulated dividends and receive in return
new preferred stock and a part of a new issue of common
stock, nnd tha.t all of the common stock he changed so as to
be of no .Ptlr value.
That acting upon the recommendation of said stockholders'
committee, tl1e dir~ctors of Craddock-Terry Company in their
letter of April 29, 1935, to a11 of the stockholders of said
company, a copy of which is filed herewith as "Expage 6 }- hibit Stockholders' Letter 1 '', to he 'read as a part
of the bill, elaborated upon the plan for the readjustment of the capital structure of the company recommended by the Stockholders' Committee, and urged the stockholders to accept said proposed plan a.ncl to sign and return
the written acceptance and proxy form enclosed in the stockholders' lette·r, a copy of which form acc-eptance of plan and
proxy is filed herewith as •' I~xl1ibit Acceptance and Proxy'\
to he read as a part of the bill.
That Craddock-Terry Company, through its Secretary, no ..
tified its stockholders hy written notice, a copy of which is
filed herewith as "Exhibit ·written Notice", to be read as a
pa.rt of the hill, that a meetin~ of the stockholde-rs was called
for June 23, 1937, to consider and act upon the matter of
amendinp: the charter and of issuing new shares and classes
of stock in exchange for all present outstanding classes and
shares of stock and of reducing· the par value of the common stock of the company, chang'ing t]1e rate of dividends on
nll preferred stocks and of relinquishing all accumulated unJ>aid dividends on all shares of all classes of then outstand-
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ing p·refer-red stock; that complainant received said notice
and prio~ to the date of said meeting advised John A. Faulk!1er, the· Vice-P!csident of said company, that he was unwillmg to accept said plan and that the stockholders at said called
meeting had no right to destroy his right to the accumulated
dividends on his preferred stock; that prior to ,June 23~ 1937 t
the date rof sai~ called meeting,. Craddock-Terry Company,.
thro-ugh its officers and atto·rneys, presented to the State
Corporation Commission its proposed amendment
page 7 ~ to its charter effechmting the plan for readjustment of its capital structure to be submitted to the
stockholders on ;f nne 23, 1937, with the request that it be
advised whether said State Corporation Commission would
allow said amendment in the event it was approved and
adopted by the required vote at said called meeting of its
stockholders; that said called meeting was held on June 23,
1937; that John A. :B,aulkner, the Vice-President of Craddock~rerry Company, announced that said Commission had held
that the statute upon which the proposed amendment was
based did not permit the cancellation of accumulated dividends on preferred stocks without the consent of all preferred
stockholders and refused to approve the cha:rter as it was
proposed to be amended in conformity with the plan prepared by the Stockholders' Committee, which had been accepted by over 90 per cent of the stockholders; that under
date of June 25, 1937, the said John A. Faulkner, Vice-President of said company, notified by letter its stockholders of
the f ai.lure of said proposed plan, a copy of which letter is
filed herewith as "l~xhihit Stockholders' Letter 2", to be
read as a part of the bill; that the proposed amendment to
the charter of Craddock-Terry Company to 11ave 1",een acted
upon at the called meeting of the stockholders on J nne 23,
1937, was based upon Section 3780 of the Code of Virginia
as amended on that date; that said section was further
amended by tl1e 1938 Acts of the General Assembly and now
provides that if 90 per cent of ea.ch class of stockholders
affected thereby agree, charters of Virginia corporations may
be amended so as to provide for the elimination of all accrued
and undeclared dividends on any class of stock,
page 8 ~ where sueh dividends have either not l>een earned
or have not been declared because of deficit in the
capital of the corpora.ti.on, whethe·r such dividends have heretofore accrued or may hereafter acc1:ue; that the proposed
plan for the readjustment of the capital structure of Craddock-Terry Company olljected to and conmlained of in this
suit is in no way affected by Section 3780 of the Code of Yirgi11ia as amended, for such plan is P'redicated upon the right
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of a corporation to sell all of its property under Section 3820a
of the Code of Virgfoia as amended, and for the further reason that on January 23, 1939, the date on which exchange~
were made in an attempt to effectuate said plan complained
of, the percentage of no class of stockholders affected
thereby amounted to as mucl1 as 90 per cent.
That the financial ~tatements as reflected in the annual
reports of Craddock-1~erry Company for the years 1936, 1937
rmd 1938 show· substantial profits, and the Vice-President of
the company in his said letter of June 25, 1937, reported that
the company was operating successfully; that the indebted~
ness of said company over said period of years was comparatively small, but that in spite of said earnings and the in$ignificance of said indebtedness no dividends \:vere paid to
any class of preferred stock of the compRny.
That in its printed stockholders' letter dated August 1,
1938, submitted by authority of its Board of Directors, copy
of which is filed herewith as '' E;xhibit Stockholders' Letter
3 ", to be read as a part of the bill, there was presented to all
of the stockholder8 of said company a proposal of purchase
by a new company, to be known as the Craddoekpage 9 ~ Terry Shoe Corporation, of all of the property and
assets of tl1e old corpo·ration, Craddock-Terry Company, to be paid.for in stock to he issued by the new corporation and delivered in return for the stock in the old corporation, upon t.he surrender of such stock by those stockholders
in tbe old corporation agreeing thereto in writing, with the
understandillg that the sale of the propertv and assets of the
old corporation, Craddock-Terry Compan) as a µ:oing concern, would not be fully effected unless and until 80 per cent
of eac.h class of the ontstanrling· stock of the old corporation
agreed thereto in writing-; that in said printed stockholders'
letter was printed Section 3822 of the Code of Virginia as
amended, setting forth, as stated in said letter, the statutory
rights of the stockholders of the old corporation who dfd not
consent to said sale.
That complainant has never consented to said plan, and on
April 15, 1939, notified .John .l\.. Faulkner, President of the
old corporation, Craddock-Terry Company, and J olm A.
Faulkner, President of the new company, Craddock-Terry
Shoe Corporation, that }1e was dissatisfied with said sale .and
signified in said writing his dissent thereto, and further notified him that he. the complainant, did not elect to adopt the
statutory procedure set forth in Section 3822 of the Code of
Virginia as amended for the determination of the fair cash
value of his stock in Craddock-Terry Company and his ri~hts
in the matter, and fnrtlwr notified ]1im as President of both
7,
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corporations aforesaid that he, the complainant, intended to
institute a proper suit in equity fo'l' the purpose of establishing the fair cash value of his stock and his claim
page 10 ~ for accumulated dividends thereon, the original of
which notice, showing service of the same on April
15, 1939, on the said John A. E'aulkner, is filed herewith as
"Exhibit Notice 2", td be read as a part of the bill.
That complainant fa not only entitled to the fair cash "'.,Talue
of his First and Second Preferred stock in the old corporation, Craddock-rl'nrry Company, but he is al:So entitled to assert in this suit his daim to be paid at some future time the
accumulation of diYideuds on his preferred stock, which is
a fixed and vested right having the naturP- an<l ~haracter of
a debt, a.nd that the properties and assets of the new company, Craddock-Terry Shoe Corporation, received in the purchase from the old corporation, Craddock-'l~erry Company,
are charged with the payment of all dividends accumulated
on his stock prior to J anua:ry 23, HlB9, amounting to $9,024,
upon the creation of a fund from which payment legally could
be made, and that such right and charge is :mpl~rior to and
should be recognized and satisfied prior to the payment of
anv dividends on nnv clnss of stork issued by the new company, Craddock-Terry Shoe Corporation.
.
That t.he plan of sale of all of the propm·tics and nssets of
the old co'rporation to the new corporation when fullv {)OUsummated wi11 necessarilv destroy complainant's rights t.o
have paid at some futnro time tho acc.umulntecl dividcnch; on
his preferred stock, unless such rights a re 1n·ote<>tc!d in this
suit; that while the old corporation, Craddock-Torry Company, may have the right to sell its propertin~ and assets ns
a going concern to tlw new rorporation, it has no right to
destroy the vcRted rig·hts of complainant ancl 1hose
page 11 ~ similarly situated to hnve paid at some future time
the accumulation of dividends on their preferred
Rtock: tllat to allow the old eorporation mid the new corporation, in the consummation 0f their plan of Hale and purchase, to take away and destroy their vested riµ:hts to hnve
pa.id to them the acenmnlation of di vidennR 011 tl1eir preferred
stock will be violative of and repu~mant to State and },ederal constitutional prohibitions against the impairment of
contractual obligations and deprivation o·r property without
due process of law: that conmlainant is entitled to he paid
in cash upon the surrender of his stock certificatns the fair
cash value of such stock just prior to the sale of the JJroperties and assets of tlrn old corporation to the new eorpor.ation,
a.nd is further entitled to be paid out of pro-per funds now
available, if any, the ncenmulated rlividencls on his preferred
stock, amounting to $9,024, and if ~mid fonds a re not now·
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~.vailable, to be protected in his right to have paid at some
future time the accumulations of dividends on said stock,
which have the nature and character of a debt, and that said
sale of the properties and assets of the old corporation, Craddock-Terry Company, to the new company, Cracklock-'rerry
Shoe Corporation, is void, as to the complainaut..nnd all stockholders similarly situated, insofar as it affects their rights
to the accumulation of dividends on their p·referrl'Cl stock or
tends in any way to destroy or limit them.
That the directors of the old corporation and t.he directors
of the nmv corporation are one and the same; that the directors of the old corporation ·were denied in June,
page 12 } 1937, by the State Corpo'ration Commission the
right to directly take a.way and destroy the vestHd
rights of complainant and those similarly situated t.o the accumulation of dividends on their preferred stock in the Craddock-Terry Company; that said directors of Craddock-Terry
Company, and also as di'rectors of Craddock-Terry Shoe Corporation, cannot now do indirectly what they were forbidden
to do directly in 1937; that Section 3820a of the Code of Virginia as amended does not give Virginia corporati011s the
power to destroy vested rights of its preferred stockholders
to accumulations of dividends provided for in their charters
and certificates of stock issued by them; that if said Section
3820a gives corporations the power and authority to destroy
such vested rights in the manner and under the plan adopted
by the old corporation, Craddock-Terry Company, and the
new company, Craddock-Ter'ry Shoe Corporatirrn, then Ruch
a. construction is violative of and repugnant to State and Federal constitutional prohibitions against the impairment of
contractual obligations and deprivation of property without
due process of law, and the attempt made by the old n.ompany
and the new company under such plan is void as to the vested
rights aforesaid of complainant and those similnrly situated.
That on or about January 23, 1939, t]1e old corporation
Craddock-Terry Company, assigned, tra.nsferred. <>onv-oyed
and delivered unto the ne--w company, Craddock-'J~erry Shoe
Corporation, all of its propel'ties and assets, and said new
corporation undertook and assumed all of the debts, liabilities
and obligations of the said old corporation; that there was
included in said transfer the cash or investments,
page 13 } securities or other assets representing- the earnings and profits made by the old corporation
over a period of several years, as reflected in its annual reports to its stockholders.
· That unless p'rotec.ted in this suit, complainant's right to
be paid the accumulation of dividends on his preferred stock
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out of said profits and earnings will be destroyed,. and said
profits and earnings made by the old corporation for the
benefit of its stockholders, according to the priorities established under the charter and amendments thereto nnd eertificates of· stock issued in a.ccordauce therewith, will be taken
and used by the new corporation to pay dividends on the new
classes of stock issued ·by it, including its conunon stoek; that
said sale and transfer of all of the properties and assets of'
the old corporation to the new corporation is void inso.1:ar as
it attempts to destroy the rights of complainant and otliers
similarly situated to be pa.id the accumulation of dividends
on their preferred stock out of the profits and earnings made
by the old corporation before said sale.
~rhat the sale by the old corporation, Craddock-Terry Company, to the new company, Craddock-Terry Rhoe Corporation, represents the sale of all of the properties mid asset~
of a corporation as a going concern; that the vested rights
of the stockholders of the old corporation as found in their
certificates of stock must be respected and cannot be violated
in such sale; that the certificates of prefer'red stock held by
complainant establish his rights in the assets of the ~orporation, both in liquidation and as a going concern; that in
liquidation complainant claims that he is not only entitled
to the par value of his preferred stock to be paid
page 14 ~ in full before inferior classes of stock are entitled
to any payments out of said assets, but tliat he is
also entitled to all unpaid accumulated dividends on said
stock; that due to the ambiguity in the language of his stock
certificates in regard tff his prior rights in liquidation to accumulated dividends on said stock this question is now l)ending for adjudica.tion in the Supreme Court of Appeals of Virginia; that complainant's stock certificates especially provide
that no encumbrance of any character shall be placed by the
Board of Directors or stockholders of the company in shape
of mortgage, lien o·r otherwise, upon the property of the company, until the same shall provide first for the retirement of
the preferred stock with accumulated dividends, upon terms
and conditions set forth therein, and further provi<fo that
th~ company s11all l1ave the option of retiring by lot or otherwise all or any portion of the preferred stock of the issues
mentioned, including· all of the preferred stock owned by complainant a.t $110 per share and accumulated divic1Pnc1s: that
the provisions in complainant's certificates of stock made for
his protection and establishing his rig-hts to hold hi~ stock in
the corporation as a Q.'oin~ concern until and unle8s
the corporation redeems his stock in the nmnne-r pt·ovided.
are a vested rigllt; tlmt he cannot be divested of such vested
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right in any other manner than that provided for iu his said
certificates of stock, and tha.t the destruction of such rights
by a sale of the properties and assets of the old corporation
to the new corporation without recognizing and protecting
his rights aforesaid, is violative of and repugnant 1o State
and F'ederal eonstitntional prohibitions ngainst
page 15 ~ impairment of contractual obligations and deprivation of property without due process of law, and
such sale is void insofar as it attempts to destrov and abrogate said vested rights.
..
That the ne,v company, Craddock-Terry Shoe Corporation,
is not a purchaser for value without notice of the properties
and assets of the old corpo'ration, Craddock-Terry Company;
that the plan of the sale of the properties and assets of the
old corporation as a going concern, resulting in the destruction of the vested rights of complainant and those ~imilarly
situated if not fully protected in this suit, wa3 formulated
and executed by the directors of the old corporation; that the
properties and assets of the old co·rporation were n ceived by
the new corporation in exchange for various classcH, of stock
issued by it with full knowledge of the vested rights of those
stockholders of tl1e old corporation who did not nud have not
agreed and assented to said plan of sale as proposed to a11
of the stockholders of the old corporation; that complainant
is one of the preferred stockholde·rs of the old corporation,
and, ha.ving dissented to said plan of sale and having notified
both the old corporation and the new corp·oration that he intended to assert his rights vested by virtue of the owne1·ship
of the preferred stock of the old corporation held by him, is
entitled to full protection in the enjoyment of such rights.
Tha.t the riµ-hts of creditors of Craddock-Terry Company
and Craddock-Terry Shoe Corporation are in no wav affected
or involved in tl1e questions to be adjudieated in this suit.
Upon consideration of the premises and forasmuch as your
complainant is without remedy save in a Court of Equity,
where all such matters are alone properly cognizapage 16 ~ ble, your complainant prays that proper proces~
may issue against the defendants. Craddock-Tern·
Company. Jolin A. Faulkner. John vV. Craddock, ~- H. Dillard. ,J. T. Noell, ,Tr., John \Y. James, John M. Miller. Jr.,
T. G. Hobbs, Charles G. Craddock and L. F. Almond, directors of Craddock-Terry Company, Craddock-Terrv Shoe C01·noration, and .Jolm A. Faulkner, .Tohn W. Craddock, D. H.
Dillard . .T. T. Noell, Jr., .John W. ~Tames, Jolm M. Miller. Jr.,
T. G. Hobbs, Charles G. Craddock and L. F. Almond. directors of Craddock-Terry Shoe Corporation; tha.t said defendants may be required to answ·er the bill of complaint. nn~wer
under oath being hereby expressly waived; tha.t those other
1
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stockholders of Craddock-Terry Company similarly situated
may be allowed by proper petition to join in this suit and
may be afforded full protection in their rights; that the fair
cash value of complainant's 122 shares of First Pref erred
stock and 66 shares of Second Preferred stock of CraddockTerry Company prior to the sale of its properties and assets
as a going concern to Craddock-Tetry Shoe Corporation, may
be fully established and determined, and that Craddock-Terry
Company or Craddock-Terry Shoe Corporation, or both, may
be required to pay to your complainant in cash the fair cash
value of said stock as dete·rmined in this suit; that complainant's right to have paid presently if proper funds are available, or at some futlue time if prnper funds are not now
availa'hle, the ac.cumulation of dividends on his said preferred
stock in Craddock-Terry Company may be determined, and
that said right may be established as a fixed and vested right,
having the nature and character of a debt postponoable in
enjoyment only until the creation of a fund from which payment legally can be made; that Section 3820a of the Code of
Virginia as amended, insofar as it may attempt
page 17 ~ to destroy the vested rights as determined in this
suit, may h<~ declared violative of and. repugnant
to State and Federal constitutional prohibitions against the
impairment of contractual obligations and deprivation of
property without due J)rocess of law; that the plan of sale
and purchase of the properties and assets of Craddoek-Terry
Company to and by Craddock-Terry Shoe Corporation, as
formulated prior to and executed on or about January 23,
1939, may be declared void as to complainant insofar as it
attempts to in any way affect o·r destroy complainant's vested
rights as determined in this suit; that the properties and HRsets of Craddock-Terry Shoe Corporation may be charp;ed
with the payment of the accumulation of dividends on his
preferred stock, subject only to the prior rights of its creditors that full and complete protection may be afforded complainant a.s to his right to have paid at some future time by
Craddock-Terry Company or Craddock-Terry Shoe Corporation, or both, the accumulation of dividends on his pr{}ferred stock on Craddock-Terry Company; that complainant's
vested right under his certificates of preferred stock may he
extended so as to require said Craddock-Terry Company or
Craddock-Terry Shoe Corporation, or both, to pay to him
the sum of $110 for every one of such shares, together with
all accumulation of dividends thereon, in accordance with the
provisions of the preferred stock certificates owned and held
by him; that Craddock-Terry Shoe Cornoration and ,John A.
Faulkner, John ""\V. Craddock~ D. H. Dillard, ,J. T. Noell, ~Tr.,
John vV. J arnes, J olm M. Miller, Jr., T. G. Hobbs, Chnrles G.
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Craddock and L. F. Almond, its directors, may be restrained
from declaring and paying any dhridends on any classes of
stock issued by it until and unless they shall have
page 18 } first paid in cash all accumulation of dividends on
complainant's preferred stock in the CraddockTerry Company up to January 23, 1939, amounting in the
aggregate to $9,024; and that all such other, further and general relief may be afforded your complainant and those similarly situated as the nature of their case may require or to
Equity shall seem meet. And your complainant will evl,r
pray, etc.

1V. D. Po,vELL.
MEADE AND TALBOTT,
His Attorneys.
En,:v1N B. MEADE.

page 19}

"EXHIBIT CERTIFICATE· 1."

INCORPORATED UNDER THE LA"\"\7 S OF TI-IT~ ST.A.TE
0], VIRGINIA, 1898.

First Prefetred Stock, Authorized Issue $1,250,000.
No. 1676

-12- Shares
CRADDOCK-TERRY COMP A1'1Y.

Authorized Capital.
Preferred
Common
Total

$5,000,000
$5,000,000
$10,000,000

THIS CERTIF1IES THAT ,v. D. Powell is the owner of
exactly twelve shares of the Capital Stock of Craddock-Terry
Company, fully paid and non-assessable transferable onlt on
the Books of the Company in person or by duly autho·r1zecl
Attorney on surrender of thh~ Certificate properly endors~d.
IN WITNESS "\VHFJREOF the dulv authorized officers of
this company have hereunto subscribed their names and
caused its corporate seal to he hereto affixed at Lynchburg,
Va., this 2nd day of September A. D. 1938.
( Corporate Seal)

,JOHN A. FAULKNER, President.

H . .A.. WELLS, Secretary. SHARES $100 each.
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(.Back of Certificate.)
This- is a portion of an issue of Preferred stock authorized
by resolutions of stockholders in annual meeting, ~T anuary
11, 1913, and by charter amendment granted by the Corporation Commission on ,January 15, 1913, upon the following
terms and ~onditions; namely:
(a) Six per cent. cumulative dividend Preferred stock, dividends payable 3 per cent .. semi-annually; provided, howover 1
that whenever the dividends paid on the common stock in a11y
one year exceed $12.00 per share, an extra dividend of $1.00
per share shaI1 be paid on the Preferred stock,.
page 20 ~ and if the dividends paid on the common, in any
one year, shall exceed $15.00 per share, then the
extra dividend on the preferred stock shall be increased to
$2.00 pe·r share.
(Paragraph '' (a) '' applies to dividends paid from earnings
of 1913 and subsequent years.)
(b) All preferred stock issued under authority of this resolution shall be preferred as to earnings to the extent of six
per cent. per annum, and said dividends shall be c.mmulative,.
and said preferred stock shall also be preferred as to assets
in liquidation.
(c) The preferred stock shall not caITy with it a Yoting
privilege, except when the six per cent. annual cumulative
dividend shall be six months in appears, then and in that
event, the preferred stock shall 1Je entitled to one vote for
each share upon the same basis as the common stock, but thiR
voting privilege is only extended to t11e preferred ~tock during the period of suspension of regular annual di'viclends on
the preferred stock as herein provided.
FOR VALUE RECEIVED, -··········-·····-···-····· hereby bargain,
sell, assign and transfer unto ·····--·-··-······-····- shares of the capital stock represented by the within certificate, and do hereby
irrevocably constitute and appoint -····-····-················- true und lawful attorney for and in -··-··········· name and stead, but to ·····-······ ·-·
use, to sell, assign, transfer and set over all or any part of
said stock, and for that purpose to make and execute all necessary acts of assignment and transfer, and one or mofi1 pe1·sons to -substitute with like full power.
Dated, ·····-····-····-···-····· 19......-....
IN PRESENCE OF ·····-··········-····-····-·····
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(d) The company, through its Board of Direcpage 21 ~ tors, shall have the option of retiring by lot or
otherwise, as shall be determined by it, all or any
portion of said Preferred stock at $.110.00 per share and accumulated dividends after January 1, 1923; provided, however, the company may have the right to retire any or all of
said preferred stock at any dividend period after January
1, 1916, and prior to January 1, 192B, at $115.00 per share
and accumulated dividends.
( e) No encumbrance of any clJaracter shall be placed by
the Board of directors or stockholders, in shape of mortgag·e, lien or otherwise, upon the property of the Company,
unless the same shall provide first for the retirement of the
preferred stock with accumulated dividends upon the terms
nnd conditions as set forth a'bove.
(f) That the combined capital and surplus of this company shall be maintained at an amount douible the amount
of outstanding preferred stock before any dividend can be
paid on the common stock.
(g) That the Board of directors shall have authority to
antedate such stock as shall be issued under this resolution
to the first day of the year of its issue.

page 22 ~

EXHIBIT CHARTER AMENDMENT NO. 1.
Lynchburg, Virg·inia, Jan. 11, 1913.

To the Honorable State Corporation Commission of the State
of Virginia,
Richmond, Va.
Dear SirR:
Craddock-Terry Company, a corporation under the laws
of Virginia, desiring to amend its charter as hereinafter set
forth, certifies as follows:
That the Board of Directors of said Company met in the
office of the Company on December 24, 1912, at which meet.
ing all of the members of flle Board were present, and unanimously adopted the resolutions below, which were embraced
in und made a pa rt of the call for the stockholders' meeting
on .Janna ry 11, 1913, as set forth below:
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Janua1·y 1, 1913.

To the Stockholders of Craddock-Terry Co.You are hereby advised that the rcg·ular annual meeting of
the stockholders of this Company will be held in the Directors' room thereof, at noon, Saturday, January 11, 1913, at
which time action will be taken on the recommendation of
the Board of Directors for an amendment of the Company's
charter increasing its capital as suggested by resolutions of
the Board, as submitted next below and made a part of this
notice, and for such other business as may properly come
before the meeting:
"Resolved, That in the opinion of the Board of Directors
of Craddock:-Terry Company it is desirable and for the best
interest of this Company, and its stockholders to
page 23 ~ so amend its charter as to increase the amount of
its capital stock from $1,500,000.00, the present
amount, to $2,500,000.00; and that of the total authorized
capital $1,250,000.00 shall be Common stock and $1,250,000.00
shall be six per cent cumulative Preferred stock.
''Resolved, further that the stockholders arc hereby notified that at the annual meeting· at the Company's office in
Lynchburg, Virginia, at twelve o'clock noon, ,January 11,
1913, they will be requested to vote upon the proposed amendment to the charter increasing the capital stock of the Company as above stated, together with such other provisions
relating to the said issue of stock as may be deemed by them
to be proper and desirable.
Resolved, That the Secretarv is herebv instructed to mail
to each stockholder, with the notice of the annual meeting, a
copy of these resolutions.''
(signed) EDWARD F. SHEFFEY,
Secretary-Treasurer.
Pursuant to call of tl1e directors for a meeting of the stockholders of Craddock-Terry Company to be held ,January 11,
1913, notice of which meeting· was g·iven according- to law
:md stated the time and place and object of the meeting, and
the amount to whicl1 it is proposed to increase the maximum
authorized capital stock, the stockholders assembled at the
office of the Company, at Lynchburg, Vhginia, at twelw,
o'clock noon, on the 11th day of ,Jant;1ary, 1913, and at said
meeting· there ,vere pl'esent and voting· in person and by
I

I
I
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proxy 5,515 shares of a total of 6,000 shares Common stock.
On motion of John W. Craddock, duly seconded,
page 24 ~ mid upon the recommendation of the Board of Directors, which was embraced in the call of this
meeting .and is made a part of the minutes thereof, the following resolution was unanimously passed:
'' R,esohred Tba t to meet the growing requirements of the
business of this Company, it is desirable and advantageous
to secure the following amendment to its charter, and that
application for same be made by the offices of the Company
to the State Corporation Commission of Virginia, as provided ·by law, to-'Yit:
To inc.rease the authorized capital from the present amount
$1,500,000.00 to $2,500,000.00, and of the total capital so authorized $1,250,000.00 shall be Common stock and $1,250,000.00 shall ibe six: per cent cumulative annual dividend Pre-

ferred stock, payable, semi-annually; that such Common or
JJreferrecl stock as may be autl1orizr.d by this amendment
shall be sold or disposed of by the Boa rd of Directors and
Officers of the Company only in the manner and upon such
terms and conditions as the stockholders may provide, in
either annual or called meeting, of which due and legal notice has been given; provided, however, that such Preferred
stock as mav be sold of the amount herein authorized shall
tlie prior rig·ht of former issues of Preferred
be subject
stock or so much of same as may be ontstanding; and pro~
vided, further, that none of the stock, either Common or Preferred. herein authorized, shall be sold or disposed of for
other than lawful money or its equivalent, and not below par
and interest."

to

On motion of Edward F. Sheffey, duly seconded by T. M.
Terry, the following preamble and resolutions we1·e unanimously adopted:
page 25 }

'' 1'711ereas Application is this day macle as 11rovided by law, for an amendment to the charter o:f
this Company, providin~: for an increase in its capital from
$1,fi00,000.00 to $2,500,000.00 of which $1.,250,000.00 is to be
Common stock and $1,250.000.00 is to be six per cent cumulative Preferred stock; and,
Whereas, tbcre is now outstanding of stock heretofore authorized and issued $150,000.00 First Preferred six per cent
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cumulative Dividend stock, and $250,.000.00 Second Preferrecl
six per cent cumulative Dividend stock, and $200,000.00 Third
Preferred six per cent cumulative Dividend stock; and,
Whereas, it is the opinion of the stockholders assembled
in annual meeting that the :best interest of the Company, and
of its Stockholders, both common and preferred, will be promoted by the· retirement of the said issues of Preferred stock
now outstanding; therefore, be it
Resolved That the Directors be and hereby are authorized
to retire the $600,000.00 Preferred Stock of previous issues
at such time and in such manner, and in such amounts, a~
they may deem to ·be for the best interest of the Company, and
not in conflict with the terms and conditions of said stock;
and for this purpose the Directors are authorized to dispose
of at not ,below par and interest $600,000.00 of Preferred
stock upon the terms and conditions hereinafter prescribed:
namely, that the said $600,000.00 Preferred stock to be issued under the authority of this resolution, for the purpose
of retiring a like amount of outstanding Preferred stock of
previous issues, and any subsequent sale of Preferred stock
of the amount to be authorized bv the amendment to the
charter, for which application is this day made:page 26 ~ shall be upon the following terms and conditions,
namely:
(a) Six: per cent cumulative dividend preferred stock, dividends payable 3 per cent semi-annually; provided, however,
that whenever the dividends paid on Common stock in any
one year, exceed $12.00 per s~are, a.n extra dividend of $1..00
per share shall be paid on the Preferred stock, and if the
dividends paid on the Common Stock, in any one year shall
exceed $15.00 per share, then the extra dividend on the preferred stock shall be increased to $2.00 per share.
(b) All preferred stock issued under authority of this
resolution shall be Preferred as to earning·s to the extent of
six per cent per annum, and said dividends shall be cumulatjve, and said Preferred stock shall also 'be preferred as to
assets in liquidation.
( c) The Preferred stock shall not carry with it a voting;
privih~g·p, except when the six per cent annual cumulativ'e
rlividend Rhall ibe Rix months in arrears, then and in that
event the Preferred stock shall be entitled to one vote for
each share upon the same basis as the Common stock, but
this voting privilege is only extended to the preferred stock
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dmjng the period of suspension of regular annual dividends
. on the Preferred stock as herein provided.
( d) The Company, through its Board of Directors, shall
have the optiou of retiring by lot or otherwise, as shall be
determined, by it, an or any portion of said preferred Stock
at $110.00 per share and accumulated dividends after January 1, 1923; provided, however, the Company may have the
rig·ht to retire a11y or all of said Preferred stock at any dividend period after January 1, 1916, and prior to
page 27 ~ ,January ] , 1923, at $115.00 per share and accumulated dividends.
( e) No C-'ncumbrance of a.11y character shall be placed by
the Board of Direc1.01·s or stockholders, in shape of mortgage,
lien or otherwise upon tlw property of the Company, unless
the same shall provide first for the retirement of the Preferred stock with accunm]ufa~d dividends upon the terms and
con<litions as set forth above.
(f) That the combined capital and surplus of this Company shall be maintained at an amount double the amount of
outstanding Preferred stock ibefore any dividend can be paid
on the Common Stock.''
All of which was duly entered upon the minutes of the
meeting.
,;vitness the following signatures and seals:
CRADDOCK-TERRY CO.
By ,JOHN W. CRADDOCK,
President (Seal)

EDWARD F. SHE;FFEY,
Secretary (Seal)

ORADDOCK-TER.RY CO
LYNCHBURG, VA.
INCORPORATED 1898.
State of Virginia
City of Lynchburg, to-wit:

I. H. H. Brown, a Notary Public in and for the City aforesaid in the state of Virginia, do certify that. .John W. Craddock and Edward F. Sheffey, whose names as President and
Secretary, respectively, are signed to the foregoing writing·,
hearing· date the 11th day of ,Tanuary, 1913, have acknowledged the same before me in my city aforesaid.
1
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Given under my hand and seal this 14th day of January,
1913.
H. H. BROWN, Notary Public.
H. H. BRff\VN.
Notary Public
Lynchburg·, Va
l\fy term of office expires Oct. 6tl1, 1915.
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Commonwealth of Virginia
Department of the State Corporation Commission
City of Richmond 15th day of January, 1913.

The accompanying· certificate for an amendment to the
charter of the Craddock-Terry Co., increasing its maximum
capital stock from $1,500,000 to $2,500,000, providing for one
class of preferred stock of $1,250,000, signed in accordance
with law, by John Vv. Craddock, its President, under the
seal of the corporation attested by Edward F. Sheffey, its
Secretary, and duly acknowledged by them, having been
presented to the State Corporation Commission and the fee,
if any, required by law having been paid, the :State Corporation Commission having examined said certificate now declares that tl1e Craddock-Terry Co. has complied with the
requirements of law, and is entitled to the amendment or
alteration of its charter set forth in said application. Therefore it is ordered that the charter of the Craddock-Terry Co.
a corporation created iby Corporation Court City of Lynchburg· be and the same is a.mended and altered in the mannm·
nnd for the purposes set forth in said certificate, to the same
extent as if the said application were now herein transcribed
in full.
The said certificate, with this order, is hereby certified to
t.be Secretary of the Commonwealth for record.
ROBERT R. PRENTIS, Chairman.
STATE CORPORATION COMMI8SION
VIRGINIA: SIC SEMPER TYRANN18
R. T. WILSON, Clerk.
Commonwealth of Virginia,
Office of the Secreta rv of the Commonwealth.
In the City of Ricl1mond, tl1e 15th day of January, 19'13.
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·The foregoing amendment to the charter of CraddockTerry Co. was this day receiyed and duly recorded in
this office and is herebv certified to the Clerk of
1mge 29} the Corporation Court
Lynchburg according to
law.

of

B. 0 .•TAMES

Secretary of the Commonwealth.
Virginia!

In the Clerk's Office of the Corporation Court of Lynchburg the 24th day of January, 1913.
The foregoing charter amendment and certificate of the
Secretary of the Commonwealth thereon was this day received, duly recorded, and certified to the Clerk of the State
Corporation Commission.
Teste:
THOS. D. DAVIS, Clerk.

page 30}

"EXHIBIT CERTIFICATE 2".

INCORPORATED UNDER THE LAWS OF THE STATE
OF VIRGINIA, 1898.

Second Preferred Stock.

Authorized Issue $1,250,000

-66- Shares

No. 4825

CRADDOCK-TERRY COMP ANY

Authorized Capital
Preferred
Common
Total

$5,000,000
$5,000,000
$10,000,000

THIS CERTIFIES THAT W. D. Powell is the owner of
exactly sixty-six slmres Shares of the Capital stock of
CRADDOCK-TERRY CO:MP ANY, fully paid and non assessable transferable only on the 'hooks of the company in
person or by duly authorized Attorney on surrender of this
Certificate properly endorsed.
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IN "WITNESS WHEREOF the duly authorized officers· of
this company have hereunto subscribed their names and
caused its corp9rate seal to :be hereto affixed at Lynchburg,,
Va., this 2nd day of September A. D. 1938.
JOHN A. FAULiu~ER1 President

(Corporate Seal)
H. A. WELLS, SecrEitary

Shares $100 each ..

(Back of Certificate)
This is a portion of an issue of Second Preferred stock
authorized by resolution of stockholders on November 3., 1917,
and by charter ameudment granted by the corporation commission on November 24, 1917, upon the following terms ancl
conditions, namely:
(a) The '' Se_cond Preferred" stock to be so issued shall
be suibjec.t to the prior rights of any portion of the preferred
stock authorized by resolution of stockholders in annual meeting of January 11th, 1913, and provided for by the charter
amendment granted by the State corporation commission on
January 15th, 1913, which may be outstanding.
(b) The preferred stock to be so issued, known as "Second Preferred" stock, shall bear a six per centum
page 31 ~ cumulative dividend, dividends paya:ble three per
centum semi-annuallv on .June 30th and December
31st o:f each year, and no dividends shall be paid upon any of
the common stock of said company until all dividends then
due upon the first and second preferred stock shall have been
paid, and the said pref erred stock herein provided for shall
be preferred as to assets in the case of liquidation; provided,
however, tl1at whenever dividends paid on the common stock
in any one year e~ceed twelve per centum, and do not exceed
fifteen per centum, then an extra dividend of one per centum
shall be paid on said preferred stock; and, provided further,
that whenever tbe dividends paid on the common stock in
any one year exceed fifteen per centum, then an extra dividend of two per centum shall be paid on said preferred stock,
making a maximum of eight per centum which may be paid
upon the preferred stock in any one year.
·
( c) The preferred stock to be issued hereunder shall not
be entitled to a vote in the stockholders' meetings of this company: except when the six per centum annual cumulative
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dividend due thereon shall be six. months or more, in arrears;
then, in that event, the said preferred stock herein provided
for shall be entitled to one vote for each share upon the same
hasis as the common stock, but this voting privilege shall
only extend to the preferred stock during the period in which
the 1·egular six per centum dividends on the preferred stock
are in arrears.

FOR VALUE RECEIVED, ........ hereby bargain, sell,
nssign and transfer unto ............ shares of the capital
stock represented by the within certificate, and do hereby
irrevocably constitute and appoint .......... true and lawful
attorney for and in . . . . . . . . name and stead, but
page 32 ~ to . . . . . . use, to sell, assign, transfer and set over
all or any part of said stock, and for that purpose to make and execute all necessary acts of assignment
and transfer, and one or more persons to substitute with like
full power.
·
Dated ...... 19 ... .

. ... ·..................... .
In presence of
(cl) The said company, through its Board of Directors,
shall have the option of retiring· by lot, or otherwise, as shall
be determined by it, all or any portion of said preferred stock
at. $110.00 per share and accumulated dividends after three
vears from the date of issue of said stock.
· ( e) No encumbrance of any character shall be placed by
the .Board of Directors or stockholders in tlie shape of deed
of trust or other lien, upon tlie property of the company unless the same shall provide first for the retirement of all
outstanding preferred stock, with accumulated dividends,
upon the terms and conditions as set forth above;
(f) The comllined capital and surplus of this company shall
he maintained at all times at an amount double the amount
of tl1e outstanding· preferred stock of all issues before any
dividend can be paid on the common stock of this company.
(g·) The Board of Directors. of this company shall have authority to antedate any and all stock to be issued hereunder,
both common and preferred, to the first day of the year of
its issue.

•
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EXHIBIT CHARTER AlV[ENDMENT NO. 2.

Certificate for Amendment to the Charter of CraddockTerry Company.
To the State Corporation Commission:
The undersi:1;11ed, Craddock-Terry Company, respectfully
asks that its charter be amended so as to increase tbe maximum amount of the capital stock of said company from
$2,500,000 to $5,000,000, of which increase not exceeding
$1,250,000 shall be preferred stock and the residue shall be
common 8tock.
At a meeting of the Board of Directors of this company
held on the 3rd day of October, 1917, in the City of Lynchburg·, after due call, and at which meeting· a majority of said
Directors were present, a resolution was unanimously adopted
declaring that it was advisable to increase the capital stock
of said company to a maximum of $5,000,000, as hereinafter
set forth; and the said Board of Directors thereupon ordered
a meeting of the stockholders of this company to be called
for the 3rd day of November, 1917, at the offices of the company at Lynchburg;, Virginia, which call was dated Octo·ber
11th, 1917., and is as follows:
You are hereby notified that, pursuant to the call of the
Directors, a special meeting· of the stockholders of CraddockTerry Company will be held in the company's offices at Lynch(burg-, Va. on the 3rd of November, 1917, at 12 M. (noon), for
the purpose of authorizing an amendment to the charter of
said company, increasing the capital stock of said company
from $2,500,000 to $5,000,000, of which said increased capital
stock $1,250,000 shall be common stock and $1,250,000 shall
be preferred stock, and for the transaction of any and all
business necessarv or desirable in connection therewith.
At meeting of the stockholders of this compage 34 ~ pany held on November 3rd, 1917~ at the offices of
the company at Lynchburg, Virginia, in pursuance
of said call, and after ten days notice thereof as provided
hy law, at which meeting· there was represented either in
person or by proxy over tbree-fomths of the capital stock
of said company, the following resolution was unanimously
adopted.
1

a

•
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.,·whereas, it is desira1ble to increase the capital stock of
this company from its present maximum of $2,500,000 to a
maximum not exceeding $5,000,000, of which increase in capital stock $1,250,000 shall be common stock of the par value
of $100.00 per share of the same character and standing of
the present common stock of said company, heretofore authorized and now outstanding·, and of which increase in capital
stock $1,250,000 shall be preferred stock of the par value of
$100.00 per share, to be known as "Second Preferred", to
be issued upon the terms and conditions hereinafter provided; the oibject of said increase in capital stock being to
secure additional capital for the purpose of carrying on the
increased business of this company; and
Whereas, in order to do so, it becomes necessary to secure
an amendment to the charter of this company, authorizing
the increase of the capital stock:
Now, therefore, be it resolved that a meeting· of the stockl1olders of Craddock-Terry Company is hereby called for
the 3rd day of November, 1917, to pass upon the question of
amending the charter of this company; and
.
Be it further resolved that the Board of Directors of Craddock-Terry Company do expressly recommend to the stockl1olders of said company that an amendment to the charter
of said company be secured, authorizing· an increase in the.
capital stock of said company from $2,500,000 to a maximum
.
of not exceeding $5,000,000, of which additional
page 35 } capital stock $1,250,000 shall be common stock and
$1,250,000 slmll be pref erred stock.
The said additional -0ommon stock shall be of the par value
of $100.00 per share, and shall be of the same character and
standing as the common stock heretofore authorized and now
outstanding; the said stock to be issued from time to time,
whenever in the judgment of the Boa rd of Directors it shall
be deemed wise.
The said additional preferred stock to he so issued shall
he of the par value of $100.00 per share, and will be known
as '' second preferred'' stock, and is to be issued from time
to time, whenever in the judgment of the Board of Directors
it shall be deemed wise, upon the following terms and conditions:
First: The '' second preferred'' stock to be so issued shall
be subject to the prior rights of any portion of the preferred
stocl~ authorized by resolution of stockholders in annual meet-
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ing of January 11th, 1913, and provided for by the charter
amendment granted by the State .Corporation Commission
on January 15th, 1913, which may be outstanding;
Second: The preferred stock to be so issued, lmown as.
"Second Preferred" stock, shall bear a six: per centum cumulative dividend, dividends payable three per centum semiannually on June 30th and December 31st of each year, and
no dividends shall lbe paid upon any of the common stock of
said company until all dividends then due upon the first ancl
second preferred stock shall have been paid, and the said
preferred stock herein provided for shall be preferred as to
assets in the case of liquidation; provided, however, that
whenever the dividends paid on the common stock in any one
year exceed twelve per centum, and do not exceed fifteen per
centum, then an extra dividend of one per centum
page 36 ~ sl1all be paid on said preferred stock; and, provided, further, that whenever the dividends paid
on the common stock in any one year exceed fifteen per centum,
then an extra dividend of two per centum shall be paid on
said preferred stock, ma.king a maximum of eight per centum
which may be pa.id upon the- preferred stock in any one year.
Third: The preferred stock to be issued hereunder shall
not be entitled to a vote in the stockholders' meeting·s of
this company, except when the six per centum annual cumulative dividend due thereon shall be six months, or more, in
arrears; then, in that event, the said preferred stock herein
provided for shall be entitled to one vote for each share upon
the same basis as the common stock, but this voting privilege
shall only extend to the preferred stock during the period in
whicl1 the regular six per centum dividends on the preferred
stock a.re in arrears ;
Fourth: The said company, throug·h its Board of Directors, shall have the option of retiring by lot, or otherwise, as
shall be determined by it, all or any portion of said preferred
stock at $1.lO.OO per share and accumulated dividends after
three years from the date of issue of said stock.
Fifth: No encumbrance of any character shall be placed
by the Board of Directors or stock110lders in the shape of
deed of trust or other lien, ~1pon the property, of the company·
unless tl1e same shall provide first for the retirement of all
outstanding preferred stock, with accumulated dividends,
nnon the terms and conditions as set forth above;
Sixtl1: The combined capital and surplus of this company
shall be maintained at all times at an amount
pag·e 37 ~ dou'ble the amount of the outstanding· preferred
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stock of all issues before anv dividend can be paid on the
common stock of this company.
Tl1e Board of Directors of this company shall have authority to antedate any and all stock to ·be issued hereunder,
both common and preferred, to the first day of the year of
its issue.'
Now, therefore, be it resolved that the recommendations
of the said Board of Directors are hereby approved, and the
said resolutions of the Board of Directors of this company,
above set forth, are hereby expressly made a part of this
resolution of the stockholders, and are to be taken as such,
and all provisions therein contained are to be as much a part
of this resolution of tbe stockholders as though they were
ngain enumerated herein; and
Re it further resolved that the President and Secretary
of this company be, and they hereby are, authorized and directed to make application in the name of and under the
corporate seal of this company to the State Corporation Commission of the 1State of Virginia. for an amendment to the
Charter of this company authorizing an increase in the capital stock of this company from $2,500,000 to a maximum not.
to exceed $5,000,000 of which increased capital stock $1,250,000 shall be preferred stoek and the remaining $1,250,00
shall be common stock; the said stock to be issued on the
terms and conditions hereinbefore set forth, provided, however, the preferred stock shall not be sold for less than par
and accrued interest and the common stock at not less than
tbe book value at the last preceding inventory.''
In consideration of the foregoing resolution of the stockholders of the said company, the said company asks that its
charter be amended so as to increase the maximum amount
of capital stock which may ibe issued to $5,000,000,
page 38 ~ the said stock to be of the kind and character set
f ort1i in said resolution, and to be issued on the
terms and conditions therein provided.
The Secretary of the company, by his signature hereto,
certifi ~s that the foreg·oing is a correct transcript of the resolution passed at a meeting of the stockholders of CraddockTerry Company, held in the City of Lynchburg, Virginia, on
the 3rd day of November, 1917.
In witness tl1ereof the said Craddock-Terry Company has
caused this certificate to be signed by its President, and the
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corporate seal affixed and attested by its Secretary, this 7th
day of Novem'ber 1917.
Seal

CRADDOCK-'l~ERRY COMP ANY
, By .JOHN vV. CHADDOCK, President.

Attest:
EDWARD F. SHEFFEY,
Secretary.
State of Virginia
City of Lynchburg, to-wit:

I. H. H. Brown, a Notary Public, in and for the City aforesaid, in the State of Virginia, do certify that John W. Craddock and Edward F. Sheffey, whose names as President and
Secretary, respectively, of Craddock-Terry Company, arc
signed to the foregoing certificate for amendment to the charter of Craddock-Terry Company, bearing date the 7th day
of November, 1917, have acknowledged the same before me
in my City aforesaid.
My commission expires on the 22nd day of Oct., 1919.
Given under my hand t11is 14th day of November, 1917.
Seal

H. H. BROWN, Notary Public

page 39 ~ Commonwealtl1 of Virg·inia,
Department of the State corporation commission
City of Richmond 24th day of November, 1917.
The accompanyin~ certificate for an amendment to the
charter of the Craddock-Terry Co. signed in accordance with
law, by John W. Craddock its President, under the seal of
the corporation attested by Edward F. Sheffey its Secretary,
and duly acknowledged by them, having been presented to
the Stafo Corporation Commission and the fee, if any, required by law ha.ving- ·been paid, the State Corporation Commission having- examined said certificate, now decla1·es that
the Craddock-Terrv Co. has complied with the requirements
of law, and is entitled to the amendment or alteration of its
charter set forth in said application. Therefore, it is ordered,
that the charter of the Craddock-Terry Co. a corporation
created by Corporation Court City of Lynchburg, be and the
same is amended and altered in the manner and for the pur-
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poses set forth in said certificate, to the same extent as if
the said application were now herein transcri'bed in full.
The said certificate, with this order, is hereby certified to
the Secretary of the Commonwealth for record.
C. B. GARNE·TT,

Seal

.Chairman
R. T. WILSON
Clerk of the Commission
Commonwealth of Virginia,
Office of the Secretary of t11e Commonwealth.
In the City of Richmond, the 24th day of November, 1917
The foreg·oin~; amendment to the charter of Craddock-Terry
Co. was this day received and duly recorded in this office
and is hereby certified to the Clerk of the Corporation Court
of Lynchburg· according to law.
B. 0. ,TAMES,
Seeretary of the Commonwealth
page 40 } Virginia :
In the Clerk's Office of the Corpomtion Court of City of
Lynehburg the 28th day of November, 1917.
The foregoing cl1arter amendment and certificate of the
Secreta.rv of the Commonwealth thereon was this dav received, duly recorded, and certified to the Clerk or the ·state
Corporation Commission.
Teste:
THOS. D. DAVIS, Clerk.
l)age 41}

EXHIBIT CHARTER NO. 1.

Virginia:
At a Corporation Court for the City oi Lynchburg, continued and I1eld at the Court House thereof on Saturday, the
12th day of November, A. D., 1898.
Cliarter of the Craddock Terry Co.
Whereas .Jolm

,V. Craddock, A. P. Craddock, T. :M. Terry,
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J.B. Stroud, and W. C. Goode, have made, signed, sealed and
ncknowledged ·before a Notary Public, a certificate in writing sig·nifying their desire to form a joint stock company,,
which certificate sets forth the proposed name of the Company; the. purposes for which it is formed; the capital stock
and its division into shares; the quantity of real estate proposed to: oe held by said Company; the location of the principal office of said company; the chief business hy it to bf}
transacted, and the names and residences of the officers and
directors, who for the first year are to manage the affairs
of the said Company, and
"\Vhereas the said certificate has this day been presented
to the Corporation Court for the City of Lynchburg, Virginia, in which city the principal office of said company is.
to be located ;
Now, therefore, it is adjudged, ordered and decreed that
the said ,John W. Craddock, A. P. Craddock, T. M. Terry,
.J. B. Stroud and W. C. Goode, and their successors, be ancl
the same are, hereby constituted a body politic and corporate,
under the name of the Craddock-Terry Go., with full right to
said company to have perpetual succession; to contract and
be contracted with; to sue and be sued; to have any
page 42 ~ and all powers usually had iby joint stock companies, formed under the laws of this Commonwealth.
The capital stock of said company shall not be less than
Two Hundred Thousand Dollars ($200,000) nor more than
Three Hundred Thousand Dollars ($300,000) divided into
shares of $100 each, which stock i=:;hall be non-assessable.
The said Company shall have its principal office in the
City of Lynchburg, Virginia, and shall have the right to buy
and sell real estate; but the quantity of land to be owned by
the said Company at any one time shall not exceed twenty
acres, unless it becomes proper at any time to take land in
settlement of a debt or debts hereafter contracted in which
event the quantity of land owned by said company, at any
one time, shall not exceed two thousand acres.
The said company shall have power to conduct the wholesale Boot and Shoe business, and manufacture boots and
shoes, if so desired. It shall also have the power to deal in
other articles of general merchandise and ·manufacture the
~ame: and if it seems prop(~r the said company shall have
branch retail houses, for the retail of general merchandise
anv where in this Commonwealth.
The said Company shall have the rig-ht to make such bylaws for its internal management as it may deem proper;
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provided, however, such by-laws are not in conflict wi~h the
constitution and laws of the United States; the constitution
and laws of _the State of Virginia, and the charter and ordinances of the City of Lynchburg, Virginia.
And it is further adjudged, ordered and decreed
page 43 ~ that said Company may adopt and have a seal,
which can be altered at its pleasure.
That said Company shall have power to borrow money, and
to issue its bonds or notes for this purpose, or as evidence
of any debt due from said Company. Said Company shall
also have power to hypothecate, mortg;age or convey in trust
its real estate and personal property as security for any debt
due from said Company; and. also to do any and all acts
necessary and proper about the conduct of its business.
And it is further adjudged, ordered and decreed that for
the first year, the President of said Company shall be John
\V. Craddock, of the City of Lynchburg, Va., the Vice President shall be A. P. Craddock, of Lynchburg, Va., and the
Secretary and Treasurer sl1all be T. M. Terry of the City of
Lynchburg, Va. and the directors shall 'be
J no. W. Craddock of Lynchburg, Virg-inia.
A. P. Craddock of Lynchburg, -Virginia.
T. M. Terry of Lynchburg, Virginia .
•T. B. Stroud of G-reensboro, North Carolina.
W. C. Goode of Lynchburg, Virginia.
This charter is granted upon the express condition that
said Company will pay in current money of the United ,States
all taxes and demands due from it to the State of Virginia,
and not in coupons.
FRANK P. CHRISTIAN
Virginia:
In the clerk's office of tlrn corporation court for the city
of Lynchburg·, on the 12th clay of November, 1898.
The foregoing· charter pursuant to the order of said court
was this day recorded in said office, and certified to the Secretary of the Commonwealth, as required by law.
Teste:

.S. G. WINGFIELD, Clerk.
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EXHIBIT CHARTER AMENDMENT NO. 3.

Virginia:
At a Corporation court for the City of Lynchburg, continued and held at the Court House thereof on Tuesday, the
17th clay of December, A. D., 1901, sitting as a Court of
Chancery.
Craddock-Terry Company, Ex Parte.
This day came said company, by its attorney, and asked
leave to file its petition, requesting· an amendment to its charter heretofore granted by this comt, which petition is accordingly filed by leave of this court.
Upon consideration whereof, it appearing from said petition, and exhibit therewith filed, that it is the unanimous desire and request of the stockholders of said Craddock-Terry
Company, that its charter be amended as therein set forth,
the Court doth adjudge, order and decree that said charter
of said company be altered and a.mended as follows :
The capital stock of the Craddock-Terry Companv shall be
not less than Three Hundred Thousand Dollars ($300,000) nor
more than Five Hundred Thousand Dollars ($500,000).
And this amendment to said cl1a rter shall be certified to
the Secretary of the Commonwealth as by law provided.
Virginia:

In the clerk's office of the corporation court for the city
of Lynchburg, December 17t11, 1901.
The foregoing chai·ter, pursuant to the order of the said
Court. was this dav recorded in Raid office and certified to
the Secretary of the Commonwealth, as required by law.
Teste:
THOS. D. DAVIS, Clerk.
page 45 ~ EXHIBIT CHARTER AMENDMENT NO. 4.
To the Honorable Corporation Commission for tbe State of
Virginia.
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At Richmond, Virginia.
Craddock-Terry Company, a corporation under the laws
of Virginia, desiring to increase its capital stock from $500,000.00, heretofore authorized and issued, to $1,000,000.00,
would certify as follows :
At a meeting· of the Directors of said Craddock-Terry Company, held 011 the 12th day of December, 1905, at its office in
the City of Lynchburg, Virginia, it was, on motion of Mr.
'\V. W. Brown, one of said Directors, unanimously
"Resolved that the President and Secretary are authorized
to call a special meeting of the stockholders at 12 :00 noon
on the 27th day of December, 1905, for the purpose of taking
the necessary steps for having the charter of the Company
amended so as to provide for an increase of the authorized
capital of said Company, not to exceed $1,000,000.00''
The Directors also determined'' That with notice of the special meeting should be sent a.
notice of the regular meeting to be held January 13th, 1906,
and that notice be given that the Directors would ask for
authority at the annual stockholders' meeting to dispose of,
upon such terms and in such way as might be determined,
500 shares of common stock and 1,000 shares of six per cent
preferred stock, in addition to that now outstanding."
Pursuant to said resolution, a meeting of the stockholders
was duly called, after giving· 'fifteen days notice to
page 46} each as, iby the by-laws of said Company, required,
and stating in suc.h notice the object of said stockholders' meeting, on the 27th day of December, 1905, t~e
said stockholders of Craddock-Terry Company assembled m
special meeting in tl1c office of the Company at Lynchburg,
Vir~inia, at 12 :00 o'clock noon, and at such meeting 3,150
of the outstanding- 3,500 shares of common stock of the Company was represented bv stockholders in person and by µroxy.
On motion of ,Tno. W. CraddoC'k, duly seconded, the following
resolution was unanimously adopted:
"Resolved that to meet the g-rowing requirements of the
business of this Company, that tl1e President and Secretary
1Je authorized and instructed to apply to the State Corporation Commission, and to take such action as may be neces·
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sary to secure an amendment to the charter of this Company,
increasing its authorized capital from $500,000.00· the present
amount, to $1,.000,000.00. Of the $500,000.00 increase for
which authority is asked, $250,000.00 shall be common stock
of the Company, of the same status and standing as that heretofore issued, and the remainder, $250,000.00, shall be second preferred, six per cent, cumulative, annual dividen<l
stock ( there being already outstanding $150,000.00 first preferred, six per cent, cumulative, annual dividend stock), which
shall not participate in the eamings or profits of the Company over and above the six per cent, cumulative dividend.
No portion of the said increased, authorized capital shall be
issued or disposed of by the Board of Directors or Officers,
except by and upon conditions and authority conpage 47 ~ fcrred by a legal majority of the stock, in either
annual or special meetings of the stockholders, of
which proper and leg:al notice has been given, and in no case
for other consideration than lawful money, and at a price
not below par."
All of which was duly entered upon tbe minutes of the
meeting.
,vitness the following signatures and seals.

Seal

CRADDOCK-TERRY COMP ANY.
By .JOHN W. CRADDOCK
(Seal}
President

Attest:

T. l\L TERRY.
Secretary

State of Virginia
City of Lynchburg, to-wit:
I, R. A. Owen, a Notary Pu'blic in and for the Citv aforeRaid, in the State of Virg'inia, do certify that ,Jno. W. Craddock and T. M. Terry, whose names as President and Secretary. respectively, are sig·ned to the foregoing writing, bearing date the 27th day of December, 1905, have acknowledged
the same before me in my citv aforesaid.
Mv commission expires Sep.tember 16th. 1909.
Gfven under my 1rnnd this ·21th day of December, 1905.
L

R. A. OWEN, N. P.
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Commonwealth of Virginia
Department of the St.ate Corporation Commission
Beverly T. Crump, Chairman. ,Jos. E. Willard Henry C. Stuart
City of Richmond, 30th day of December, 1905.
The accompanying certificate for an amendment to the charter of the Craddock-Terry Company made in acpage 48 ~ cordance with law, by ,John W. Craddock, President of said Company, under the seal of said corporation attested by T. M. Terry, its Secretary, and duly
acknowledged by them, having been presented to the State
Corporation Commission, and the fee, if any, required by
law upon said amendment having- been paid, the State Corporation Commission l1aving examined said certificate, now
-declares that the said corporation, the Craddock-Terry Com;.
pany has complied with the requirements of law, and is entitled to the amendment or alteration of its charter set forth
in said certificate. And it is therefore ordered that the charter of the Craddock-Terry Company a corporation created
hy an order of the Corporation Court of the City of Lynchbur~: be and the same is amended and altered in the manner
and for the purpose set forth in said certificate, to the same
extent as if the same were now herein transcribed in full,
pm·Ruant to the provisions of an act of the General Assembly
of Virµ;inia, entitled, '' .An Act concerning corporations'',
which ibecame a law the 21st day of May, 1903.
And said certificate, with this order, is hereby certified to
the :Secretary of the Commonwealth for record.
Seal

BEVERLY T. CRUMP, Chairman .

.TORN A. UPSHUR, Clerk.
Commonwealtl1 of Vir,g-inia:
Office of Secretary of the Commonwealth.
In tbe City of Richmond, the 30th day of December 1905.
The foregoing amendment to tl1e charter of CraddockTerry Company~, was tl1i8 day received and duly recorded in
t.llis office a.nd is hereby certified to the Clerk of the Corporation Court of Lynchbnrg according to law.
.

D. Q. EGGLESTON,
Secretary of the Commonwealtl1.
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page 49 ~ Virginia :
In the Clerk's Office of tbe Corporation Court of Lynchburg, the 8th day of Jan nary, 1906.
'The foregoing- charter amendment and certificate of the
Seeretarv of the Commonwealth thereon was this dav received d~ly recorded, and certified to the Clerk of the State
Corporation Commission.
Teste:
THOS. D. DAVIS, Clerk.
page 50 ~ EXHIBIT CHARTER AMENDMENT NO. 5.
Lynchburg, Va., De.cember 7, 1910.
To the Honorable Corporation Commission of the State of
Virginia, Richmond, 'Va.
Dear Sirs:
Craddock-Terry Company, a corporation under the laws.
of ,Virginia, desiring· to amend its charter as hereinafter set
forth, certifies as follows :
The Board of Directors of Craddock-Terry Company met
in the office of the Company on the 21st day of November,
1910, all of the members thereof being present, and unanimously adopted the following resolutions :
Resolved-That to meet the growing requirements of the
business of this Company, that it is desirable and advantageous to secure the following amendments to its charter:
(a) To increase the authorized capital from the present
amount of $1,000,000.00 to $1,500,000.00. Of the $500,000.00
increase, for which authority is asked, $200,000.00 shall be
common stock of the Company ( of the status and standing fl s
that heretofore issued) and the remainder $300,000.00 shall
be preferred, six per cent, annual cumulative dividend stock,
dividends payable semi-annually. This issue of $300,000.00
preferred stock is to be subject to the prior rights of the
issue of $150,000.00 six per cent, cumulative dividend, First
Preferred stock and a. second issue of preferred, six per
cent, cumulative, annual dividend stock of $250,000.00 now
outstanding. The said preferred stock shall not participate
in the earnings or the profits of the Company over and
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above the six per cent, cumulative annual dividend. No .portion of said increased capital shall be issued or
page 51 }- disposed of by the Board of Directors, except by
and upon conditions and authority cpnferred by
a legal majority of the common stock, in either annual or
special meeting· of stockholders, of which proper and legal
notice has been given; and in no case for other than lawful money or its equivalent, and at a price not below par.
(b) That the charter of Craddock-Terry Company be further amended so as to confer upon it the right to hold stock
in other corporations; it being the opinion of the Board of
Directors that the interest and welfare of the Craddoc.kTerry Company will be promoted and advanced by this privilege; provided, however, that the Directors and officers of
the Company shall not be permitted to purchase stock in
other corporations, except by authority of two-thirds of all
the voting stock of said company, recorded either in annual
or special meeting of which due and legal notice has been
given.
Resolved-That in order to make prior issues of $150,000.00
First Preferred and $250,000.00 Second Preferred Stock conform fully to the requirements of the statutes of Virginia,
it is recommended that the stockholders again record their
approval of the said two previous issues of preferred stock,
·and petition the Corporation Commission of the .State of Virginia to include in the amendments of the charter of this
Company, hereby sought, full authority for the above said
two issues of preferred stock now outstanding.
Resolved-That the following notice of a. ealled or special
meeting of stockholders of Craddock-Terry Compage 52 } pany, to take action on the proposed amendments
to its charter, be mailed by the President and Secretary to each stockl1older, as required by the by-laws of said
Company. In pursuance whereof, the following notice was
mailed each stockholder on Nov. 21, 1910.

'' A. called or special meeting of the stockholders of Craddock-Terry Company will be held in its office, at Lynchburg,
Virginia, at eleven o'clock A. M. on the 7th day of December,
1910, for the purpose of acting upon the recommendation
of the Board of Directors, in securing from the Corporation
Commission of the State of Virginia amendments to its charter, as follows:
(a) To increase its authorized capital from the present
amount of $1,000,000.00 to $1,500,000.00. Of the proposed
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increase of $500,000.00, $200,000.00 is to be common stock
of the same status and standing as that heretofore issued,,
and the remainder, $300,000.00 is to be prefened six per
cent annual cumulative dividend stock subject to the prior
rights of $150,000.00 First Preferred Stock and $250,00Q.OO
Second Preferred Stock heretofore issued and now outstanding, and to take such other action as may be necessary to
make the issues of the First and Second Preferred Stock
now outstanding, conform fully to the requirements of the
statutes of the State of Virginia.
(b) To further amend the charter of this Company so as:
to permit it to acquire, by purchase or otherwise, stock in
other companies, when authorized to do so by two thirds of
all the voting stock of this company, recorded in either annual or special meeting, of which due and legal notice has
been given.
(signed)
page 53 ~

JOHN W. CRADDOCK, President.

Attest: E. F. SHEF1FEY, .Secretary.

Pursuant to the call for a special meeting of the stockholders of Craddock-Terry Company, of the 21st day of November, 1910, the stockholders assembled at the office of the
Company, at Lynchburg, Virginia, at eleven o'clock A. M.
on the 7th day of December, 1910, and at said meeting 4,556
shares of a total of 5,000 shares of the common stock of the
company was represented in person and by proxyOn motion of John W. Craddock, duly seconded, and upon
the recommendation of the Board of Directors, the following
resolutions were unanimously passed :
Resolved-That to meet the growing requirements of the
business of this Company, that it is desirable and advantageous to secure the following amendments to its chartc1·,
and that application for tlle same be made by the officers
of the Company to the State Corporation Commission of
Virginia:
(a) To increase the authorized capital from the present
amount of $1,000,000.00 to $1,500,000.00. Of the $500~000.00
increase, for which authority is asked, $200,000.00 shall he
common stock of the company, of the same status and standing as that heretofore issued and the remainder, $300,000.00
shall be preferred, six per cent annual cumulative dhridencl
stock, dividends payable semi-annually. This issue of $300,000.00 preferred stock is to be subject to the prior rights of
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the issue of $150)000.00 six per cent, cumulative dividend,
First Preferred Stock and $250,000.00 ·six per cent cumulative
dividend Second Preferred Stock now outstanding. The said
Preferred stock shall not participate in the earnpage 54 ~ ings or profits of the Company over and above
the six per cent cumulative annual dividend. No
portion of said increased capital shall be issued or disposed
of by the Board of Directors, except by and upon conditions
and authority conferred by a legal majority of the comm011
stock, in either annual or special meeting of stockholders, of
which proper and legal notice has been given, and in no
case for other than lawful money or its equivalent, and at
a price not below par(b) That the charter of Craddock-Terry Company be further amended so as to confer upon it the right to hold stock
in other corporations, it being the opinion of the Board of
Directors and stockholders that the interest and the welfare of the Craddock-Terry Company will be promoted and advanced by this privilege; provided, however, that the Directors and officers of the Company sl1all not be permitted to
purchase stock in other corporations, except by authority of
two thirds of all the voting stock of said Company, recorded
either in annual or special meeting, of which due and legal
notice has been given.
Whereas-The $150,000.00 outstanding first preferred stock
was issued by authority of the stockholders in annual meeting, on January 17, 1903, at which meeting all of the then
outstanding common stock of the Company 3,500 shares, was
represented in person and by proxy, and voted unanimously
for the resolution authorizing the Board of Directors to create
and sell $150,000.00 First Preferred six per cent cumulative
dividend stock; and
Whereas-At a special meeting of the stockholders of Craddock-Terry Company, in the office of the Company at Lynchburg, Virginia, at twelve o'clock noon, on the 27th day of December, 1905, of which fifteen days' notice had been
page 55 ~ given, as required by the by-laws of the Company.
3,150 shares of the then outstanding 3,500 shares of
common stock of the Company was represented in person and
by proxy, and voted unanimously authorizing that the canihl 1
stock of the Company, which was at that time $500,000.00
be increased to $1,000,000.00, of the said increase $250,000.00
to be common stock of the same status and standin~ as that
previously issued, and the remainde1·, $250,000.00 to be Second
Preferred six per cent cumulative annual dividend stock, and
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,vhereas, Upon application the charter of the said CraddockTerry Company was amended accordingly, and,
·whereas-It now appears that the acts and proceedings of
the Directors and stockholders of Craddock-Terry Company,
in creating the aforementioned two issues of Preferred Stock
were not in full compliance with the requirements of the
Statutes of the State of Virginia, with reference to amending charters by which one or more classes of Preferred stock
are created; therefore,
Be It Resolved, That the stockholders of Craddock-Terry
Company, in special meeting assembled, of which notice has
been given fifteen days in advance, as required by the by-laws
of the Company, and that said notice specifically stated the
objects of this stockholders' meeting, do hereby confirrn and
ratify the former acts of the Board of Directors, and of the
stockholders, with reference to the issue of $150,000.00 First
Preferred and the $250,000.00 Second Preferred Stock and
petition the Honorable Corporation Commission
page 56 ~ of the State of .Virginia to so amend the charter
of this Company as to fully legalize and authorize
the two previous issues of Preferred Stock hereinabove ref erred to.
All of which was duly entered upon the minutes of the
meeting.
Witness the following signatures and seals:
CRADDOCK-TERRY co:MP ANY,
By JOHN W. CRADDOCK,
(Seal)
President.
CRADDOCK-TER.RY COMP ANY,
LYNCHBURG, VA., INCOR,PORATED,
1898.
Attest: ED"WARD F. SHEFFEY, (Seal)
Secretary.
State of Virginia,
City of Lynchburg, to-wit:
I, Yv. 0. Tanner, a Notary Public in and for the City aforesaid in the State of Virginia, do certify that John W. Craddock and E. F. Sheffey, whose names as President and Secretary, respectively, are signed to the foregoing writing bearing date December 7, 1910, have aclmowledg·ed the same before me in my city aforesaid.

./
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lVIy commission expires March 10, 1914.
Given under my hand and seal this the 7th day of December, 1910.

W. 0. TANNER, Notary Public.
vV. 0 .. TANNER, Notary Public.
Lynchburg, Va.
By the laws of Virginia no tax is required upon the seal
hereto affixed.
Commonwealth of Virginia,
Department of the State Corporation Commission.
City of Richmond 8th day of Decem'ber, l9'10.
The accompanying certificate for an amendment to the char.,
ter of the Craddock-Terry Company, made in acpage 57 } cordance with law, by J olm W. Craddock, President
of said Company, under the seal of said corporation, attested by Edward F. Sheffey its Secretary, and duly
acknowledged by them, having been presented to the State
Corporation Commission, and the fee, if any, required by law
upon said amendment having been paid, the State Corporation
Commission, having examined said certificate, now declares
that the said corporation, the Craddock-Terry Company has
complied with the requirements of law, and is entitled to the
amendment or alteration of its charter set forth in said certificate. And it is therefore ordered that the charter of the Craddock-Terry Company a corporation created by the Corporation Court of Lynchburg be and the same is amended and
altered in the manner and for the purpose set forth in said
certificate, to the same extencl as if the same were now herein
transcribed in full, pursuant to the provisions of an act of
tl1e General Assembly of Virginia, entitled '' An Act concerning corporations" which became a law on the 21st day of
May, 1903.
And said certificate, with this order is hereby certified to
the Secretary of the Commonwealth for record~

ROBERT R. PRENTIS, Chairman.
State Corporation Commission,
Virginia Sic Semper Tyrawnis.

R. T. WILSON, Clerk.

Supreme Gourt of .Appeals of Virginia,
Commonwealth of 1Virginia:
Office of Secretary of the Commonwealth ~
In the City·of Richmond, the 8th day of December, 1910~
The foregoing amendment to the charter of Craddock-Terry
Company was this day received and duly recorded in this.
office and is hereby certified to the Clerk of the Corporation
Court of Lynchburg according to law.
page 58 ~

B. 0 .. JAMES,.
Secretary of the Commonwealth ..

Virginia~
In the clerk "s office of the Corporation Court of Lynchburg
the 10th day of December, 1910.
The foregoing charte1' amendment and certificate of the
Secretary of the Commonwealth thereon was this day received, duly recorded and certified to the Clerk of the State
Corporation Commission.
Charter Book No. 4,. page 209·..
Teste:

THOS. D. DAVIS, Clerk ..
page 59 ~ EXHIBIT CHART-ER AMENDMENT NO. 6.
Certificate for Amendment To The Charter of CraddockTerry Company.
To The State Corporation Commission For the State of Virginia.
The undersigned, Craddock-Terry Company, respectfully
asks that its Cha.rter be amended so as to increase the maximum amount of the capital stock of the said company from its
present maximum of $5,000,000 to a maximum of $10,000,000
oi which said increase $2,500,000 shall be common stock and
$2,500,000 shall be preferred 8toc.k.
The Stockholders of this company have duly authorized
and directed that this application for the amendment to the
charter as above set forth be made as will appear from the
fallowing transcript of the proceedings of the meeting of the
stockholders held on the 25th day of April, 1921, which meet-
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ing was in pursuance of a resolution of the Board of Directors
of the said company passed at a meeting of the said Board
of Directors held on the 9th day of April, 1921, of which meeting all of said Directors had legal notice, and which a quorum
was present, which said stockholders' resolution is to be
taken as an integral part of this certificate for amendment to
the charter and is as follows :
'' At a meeting of the stockholders of Craddock-Terry
Company held at the principal office of said companv in the
City of Lynchlmrg, Va., at 12 o'clock, Noon, on Monday, Apri]
25th, 1921, pursuant to a call of the Board of Directors, and
after due and legal notice to all of said stockholders, at which
meeting over two-thirds of all stockholders having voting
power were present either in person or by proxy, the following resolution was unanimously adopted:
"Whereas, at a meeting of the Board of Directors of this
company, held in the City of Lynchburg, Virginia,
page 60 ~ on the 9th day of April, 1921, the following resolution was unanimously adopted:
' "'-'Thereas, in order to meet the growing demands of
the business of the company, it is, in the opinion of the Board
of Directors, desirable and to the interest of the company
and of its stockholders, to increase the capital stock of the
company from its present maximum of $5,000,000, to a maximum of $10,000,000 of which said increase $2,500,000 shaH
be common stock and $2,500,000 shall be preferred stock a8
hereinafter set forth; and
''Whereas, in order to accomplish this result it is necessary to secure an amendment to the charter of this company
authorizing the increase of its capital stock:
Now, Therefore, Be It Resolved, Tliat the Board of Directors of Craddock-Terry Company does herebv call a meeting of the stockholders· of said company for 1i O'clock, noon,
on Monday, April 25th, 1921, at the principal office of said
company at Lynchburg, Virp:inia, to pass upon the question
of amending tlrn charter of this company; and
"Be, It Further Resolved, That the Board of Directors of
Craddock-Terry Company does hereby recommend to the
stockholders of said company that an amendment to the charter of said company he secured, authorizing an increase of
the capital stock of said company to a maximum of $10,000,000.
Of said increase $2.500,000 shall be common stock of the par
value of $100 per share and of the same class and character
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as the common stock now outstanding. The remaining $2,500,000 of said increase shall be preferred stock of the par value
of $100 per share, and shall be issued upon the following conditions.
"(1) It shall be known as "Class C Preferred Stock", and
shall be subject to the prior rights of preferred stoek previously authorized which may be outstanding.
"(2) The preferred stock to be issued hereunder
page 61 ~ shall bear a seven per cent.um cumulative dividend
per annum, said dividends to be payable three and
one-half per cent.um semi-annually on the 30th day of June
and the 31st day of December in each year; and no dividends
shall be paid upon the common stock of said company until
all dividends then due upon said preferred stock shall ban~
been paid: and the said preferred stock provided for herein
shall be preferred as to assets to the extent of the par value
thereof, but no further, in the case of the liquidation of the
company.
"(3) The preferred stock to be issued hereunder shall not
be entitled to a vote in the stockholders' meetings of this
company, except when the cumulative dividend due thereon
shall be six months or more in arrears; then and in that event
the said preferred stock herein provided for shall be entitled
to one vote for each share upon the same basis as the common stock; but this voting privilege slrnll extend to the said
preferred stock only during the period in which the regula1·
dividends on the preferred stock are in arrears.
" ( 4) There shall be set aside annually out of the net earnings of the company, and after the payment of all dividends
then due on all outstanding· preferred stock of the companr,
and before the payment of any dividends on the common
stock, an amount not less than five per centum of the maximum
amount of Class C Preferred Stock issue hereunder, which
amount shall constitute a sinking fund for the purpose of purchasing and retiring the Class C Preferred Stoek. During the
three years first ensuing after the issue of the preferred stock
provided for hereunder, the amounts accruing to the sinkin.g
fund hereunder shall be invested in such interest
page 62 }- bearing securities as the Board of Directors may
select: and at the end of said three years, mul
thereafter, the amount provided in the sinking fund 8hall ho
applied to the purchase and retirement of the preferred stock
provided for hereunder at the market price at which it can
be secured, not in excess of $110 per sliare. Should sufficient
preferred stock issued hereunder not be avail a hlc for this
purpose in any one year, after the expiration of said three
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years from the date of issue thereof, then the Board of DireGtors shall call and retire a sufficient number of shares to comply with the sinking fund requirements herein. The Board
of Directors shall have the power, at any time after three
years from the date of issue of said preferred stock, to call
and retire at any dividend date, all or any additional part
of said preferred stock at $110 per share with accumulated
dividends, upon giving sixty days' written notice to the
holders thereof. Any stock to be retired under this clause
shall be determined by the Board of Directors by lot or otherwise as they may elect.
"(5) No encumbrances of any character in the shape of deed
of trust or other lien, shall be placed by the Board of Directors or Stockholders upon any of the property of this company, unless the same shall provide first for the retirement
of all the then outstanding preferred stock issued hereunder,
with accumulated dividends, upon the terms and conditions
above set forth.
"(6) The combined capital and surplus of this company
shall be maintained at all times at an amount double the
amount of the outstanding preferred stock of this Company
of all issues before any dividends can be paid on
page 63 ~ the common stock of this company.
"The stock to be issued hereunder, both common
and pref erred shall be issued from time to time, whenever
in the judgment of the Board of Directors it shall be deemed
wise and for the best interests of the Company.''
Now, Therefore, Be It Resolved, that the recommendations
of the Board of Directors of this Company are hereby approved, and the said resolutions of the Board of Directors
above set forth are hereby expressly made a part of this
resolution of the stockholders and are to be taken as such,
and all provisions therein contained are to be as much a part
of this resolution of the stockholders as though they wer~
again enumerated herein; and
Be It Further Resolved, that the President and Secretary
of this Company are hereby authorized and dire(•ted to make
application in the name of, and under the corporate seal of
this corporation, to the State Corporation Commission of the
State of Virginia for an amendment to tl1e charter of this
Company, authorizing an increase of the capital stock of said
Company from its present maximum of $5,000.000 to a maximum of $10,000,000, of which said increase $2,500,000 shall
lJe common stock of the par value of $100 per share, and
$2,500,000 shall be preferred stock as above provided for the
par value of $100 per share.''
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That the proceedings of the said meeting were duly entered
on the minutes of the said meeting~

In consideration of the foregoing resolution of the stockholders, said company asks that its charter be nmended so
as to increase the maximum amount of the capital stock from
its present maximum of $5,000,000 to a maximum.
page 64 ~ of ·$10,000,000, of which increase $2,500,000 shall
be. common stock of the pa1~ valu~ of $100.00 per
share, of the same class and character as the common stock
of said company now outstanding·, and $2,500,000 shall bepreferred stock of the par value of $100.00 per share, and
issued upon the conditions above set forth in the resolution
of the stockholders; the said stock to be issued whenever,.
in the judgment of the Board of Directors, it shall be deemccl
advisable.
The Secretary of the company, by his signature hereto, certifies that the foregoing is a correct transcript of the resolution passed at a meeting of the stockholders of CraddockTerry Company, held in the City of Lynchburg, Virginia, on
the 25th day of .April, 1921.
In Witness Whereof the said Craddock-Terry Company has
caused this certificate to be signed by its President, and the
corporate seal affixed and attested by its Secretary, this, the
25th day of April, 1921.
CR...i\.DDOCK-TERRY COMP ANY,
By JOHN W. CRADDOCK, President.
CRADDOCK-TERRY C0. 1
INCORPORATED 1898,
LYNCHBURG, VA.
Attest: ED"\'V ARD F. SHEFFEY, Secretary.
State of Virginia,
City of Lynchburg, To-wit:
I, Elva C. Martin, a Notary Public in and for tlrn City aforesaid, in the State of Virginia, do hereby certify that .Jolrn W.
Craddock and Edward F. Sheffey, whose names as President
and Secretary, .respectively, of (~ra.ddoek-Tel'l'y Company,
are signed to the foregomg Certificate for Amendpage 65 ~ ment to the Charter of Craddock-Terry· Company·,
bearing date the 25th day of April, 1921, have acknowledged the same before me in my City aforesaid.
My commission expires on the 26 day of January, 1922.
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Given under my hand this 25 day of April, 1921.
Seal

ELVA C. MARTIN, Notary Public.

Commonwealth of 1Virginia,
Department of the State Corporation Commission.
City of Ric.hmond, 26th day of April, 1921.
The accompanying certificate for an amendment to the charter of the Craddock-Terry Co. signed in accordance with law,
by J olm W. Craddock, its President under the seal of the corporation, attested by Edward F. Sheffey its Secretary, and
duly acknowledged by them, having been presented to the
State Corporation Commission and the fee if any required
by law having been paid, the State Corporation Commission
having examined said certificate, now declares that the Craddock-Terry Co. has complied with the requirements of law,
and is entitled to the amendment or alteration of its charter
set forth in said application. Therefore, it is ordered that
the charter of the Craddock-Terry Co. a corporation created
by the Corporation Court of the City of Lynchburg be and
the same is amended and altered in the manner and for the
purposes set forth in said certificate, to the same extent as
if the said application were now herein transcribed in full,
pursuant to the provisions of law.
The said certificate, with this order is hereby
page 66 ~ certified to the Secretary of the Commonwealth for
record.
Seal

W:M:. F. RHEA, Chairman.
R. T. WILSON,
Clerk of the Commission.

Commonwealth of Virginia:
Office of Secretary of the Commonwealth :
In the City of Richmond, the 26th day of April, 1921.
The foregoing amendment to the charter of Craddock-Terry
Co. was this day received and duly recorded in this offiec
and is hereby certified to the Clerk of the Corporation Court
of Lynchburg according to law.
B. 0. JAMES,
Secretary of the Commonwealth.
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Virginia:
In the clerk's office of the corporation court of Lynchburg
the 5th day of May, 1921.
The foregoing charter amendment and certificate of the
Secretary of the Commonwealth theJ'Cion was this day received,
duly recorded and certified to the Clerk of the State CoqJoration Commission.
Teste:
THOS. D. DAVIS, Clerk.
page 67 ~ "EXHIBIT STOCKHOLDERS COMMITTEE
LETTER 1 ''.
From
STOCKHOLDE·RS COMMITTEE
of
Stockholders of Craddock-Terrv Company
Lynchburg, Virginia·
April 29, 1935.
To Stockholders of Cra.rldock-Ten·y Co1npany:

Pursuant to the resolutions adopted by you at your Annual
Meeting· on January 26th last, your undersigned Committee
has presented to the Board of Directors of Craddock-Terry
Company a plan for readjusting tl1e capital structure of that
company, which is outlined in detail in the accompanying letter of even date her~with from the company and its directors
to the stockholders.
The salient factors considered by your committee in formula ting the plan were :
1. ·with a capital deficit on N ovcmber 30th last amounting
to $2,328,070.98 no dividend can be declared or paid on any
of the company's outstandinµ: stock until that deficit shall
have been restored or removed. The committee was of the
opinion that restoration of this capital deficit from future
earnings would require many years. :Meanwhile there would
be no dividends to any stockholders. By changing the present
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common stock from its par value of $100.00 per share into
common non-par stock this ca.pita.I deficit obstructiqn to payment of dividends could 1be removed.
2. Unpaid dividends on the present three classes of preferred· stock have accumulated during the past four years in
the amount of $878,768.00. In the long period-perhaps ten
or more years-that would seem to be obviously required
for restoring the capital deficit from earnings, there would be
additional large accumulations of unpaid dividends on these
preferred issues. The value of these accumulations is highly
conjectural. The position of the present common stock as
to dividends is even worse. The deficit in capital not only
falls primarily against that stock, but the common would
have to await restoration of the capital deficit from earnings,
imd then further await the payment from earning·s of the
present as well as any future accumulations of unpaid dividends on said preferred issues. By all classes of preferred
Rtock surrendering the dividends accumulated and accumulating thereon and by removing the capital deficit by changing
the present common stock into common non-par stock and
making the changes outlined in the plan presented in said accompanying letter, the company would, if its earnings for
last year are maintained, be enabled to begin shortly paying dividends on the proposed new preferred shares and advance the likelihood of payment of dividends on the proposed
common non-par stock.
3. In fairness it must be recognized that the present pre•
ferred classes and the accumulated dividends thereon have
gTeater potential value than the present common and the
remote possibility of dividends on the latter. Accordingly,
for the surrender of such accumulated and accumulating
dividends on the present preferred classes and the changes
in the rights of those classes the pl'oposed additional issue
of 10,619'% slmres of common non par stock is to go to the
three preferred classes in the proportions set forth in the
plan.
4. The prior ri2;hts of the present preferred classes in
liquidation and their prior rights to dividends from earnings
and the aforesaid deficit in capital make tl1e equities of the
present common stock of doubtful value. The exchange of
the present common slmres for common 11011-par sl1ares, with
the issuance of 10,619% additional common non-par shares
to be used as set forth in the plan, is the refore more a nominal
than a suibstantial chang·e in the existing equities of the present common stock.
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There were many plans analyzed and weighed by your
committee. The indeterminable values of the factors that
were considered, and which must be considered, obviously
render. impossible the creation of a plan of precise mathematical exactness.
e believe, however, that the plan submitted is fair and just and will be beneficial to every class
of stockholders. Therefore we bespeak for it your cordial
and immediate support.

,v

Respectfully yours,
JOHN VICTOR
.J AM~JS R. GILLIA.1\1:, JR.
THO:MAS J. "WILLIAMS
AILEN CUCULLU
J. D. OWEN
JAMEJS R. CASKIE
W ..T. D. BELL
Stockholders' Committee.
page 68
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EXHIBIT STOCKHOLDERS' LETTER 1.
CRADDOCK-TERRY COMPANY
Lynchburg, Va.
April 29, 1935.

.To the Stockholders of Craddock-Terry Crmipany:
At tlie Annual Meeting of the .Stockholders of CraddockTerry Company held on ,January 26, 1935, the following resolution was unanimously adopted:

RESOLVED: That .John Victor, President, Peoples National Bank, Lynchburg, Vir~inia; Allen Cucullu, President,
Lynchburg National Bank & Trust Company; Jas. R. Gilliam,
.Tr., Secretary-Treasurer, Lyncbiburg Trust and Savings Rank,
Lynchburg, Virginia; ,J. D. Owen, Vice-President, ] 1irst
National Bank. Lynchburg, Virgipia; Thos. J. ,vmiams, Attorney-at-Law and President, Co-operative Building· and Loan
Association. Lynchburg-, Virginia; W .•J. D. Bell, President,
Quinn-Marshall Company, Lynchburg·, Virginia, and James
R ..Caskie. Attorney-at-Law, be, and they bere·by are, elected
and constituted a Committee of and to represent the stock1101clers of Craddock-Terry Company for the pm·pose of
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formulating, presenting anci recommending to the Board of
Directors of said Company such plan or plans as said Committee may deem advisable for a reconstruction of the capital
setup and/or reduction of eapital of said Company, and if
any plan or plans shall be approved by said Board of Directors, to then co-operate with said Board in presenting such
plan to the Stockholders, and in having the plan or plans
that may be so approved, consummated and effectuated by
any and all such ways and means as may be lawful, including·
such amendments to the charter of said Company as may
be found to be needful and/or advantageous.
Your Committee above named after carefully and fully
considering the financial and other factors a:ffecting· your
Company, formulated, presented and recommended to the
Company's Board of Directors the plan hereinafter presented, which was approved by said Board. Numerous plans
were studied by that Committee and it determined the one
herein set forth to be the best and most practicable under all
the circumstances.
You are familiar with the losses your Company sustained
during the year 1933 and during some years previous thereto.
The Company, like many others during prosperous times,
expanded rapidly to meet trade demands, but as business
receded retrenchments became necessary and losses were
sustained thereby. These losses have absorbed the company's
surplus and in addition created a deficit in its capital amounting to, to-wit, $2,328,070.98 at the close of 1business on November 30, 1934.
In addition to this capital deficit there have accumulated
on the three classes of preferred stock outstanding unpaid
dividends amounting to $878,768.00 as of December 31, 1934.
The amount of unpaid accumulated dividends upon each of
said three classes is stated in the table hereinafter presented.
You will realize that under the provisions of the various pref erred stock issues, diviclends thereon can only be cleclared
and paid from earnings and that the accumulated unpaid dividends would not upon a liquidation of the Company's present
capital assets participate in the proceeds thereof. With the
Company's capital depleted there is a consequent depletion
of earnings, and the possibility of the payment of these accumulated dividends from earnings in the distant future ia
remote to say the least. They are payable, according· to their
several priorities, from earnings, but only after the existing large deficit in the capital shall have been restored or
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removed. Under the law no dividends can be declared or
paid from earnings while the deficit in capital continues.
Under any reasonably to be anticipated business conditions the restoration of this capital deficit from earning1,
would require many years, and meanwhile further dividends
would be accumulating· and unpaid upon the preferred shares.
Under the most favora:ble business conditions probably eight
to ten years earnings would be required for even restoring
this capital deficit.
The Committee in formulating the plan of readjustment
and reduction here presented carefully considered the rights
and equities of the various classes of stockholders, and have
made such changes as it deemed just and necessary to enable
the Company to resume payment of dividends in a short timo
under reasonable business conditions.
The Company's capital structure as of November 30, 1934,
with accumulated dividends on the preferred issues as of
December 31, 1934, is as follows:
Shares Rate
lstJPreferred ...........
2nd Preferred ..........
Class "C" ..............

Common ...............

12,500
12,500
9,956
32,514

Par

Total

Accumulstive
Dividends

6% $100.00 $1,250,000.00 $300,000.00
6% 100.00 1,250,000.00 300,000.00
995,600.00 278,768.00
7% 100.00
0

100.00

3,251,400.00

.00

--$6,747,000.00 $878,768.00
Less: Deficit November 30, 1934. . . . . . . . . . . . . . . . .

2, 3?8, 070. 98

Book Capital Equity. . . . . . . . . . . . . . . . . . . . . . . . . . .

4,418,929.02

THE PLAN
Presented for Yoitr .Acceptance is as Follows:
A.q to First Preferred Sfockholders.-The Company to issue in exchange for each share of First Preferred stock now
outstanding one sliare of new First Preferred stock of the
par value of $100.00, and one-half sha.re of new common nonpar stock. The new First Preferred shares are to be pr~ferred over all other shares, for the par value thereof as to
assets in liquidation and for cumulative dividends thereon
from earning·s. Such cumulative dividends are to be at the
rate of four per centum per annum (payable 2% semi-annually) for a period of five years anrl thereafter at the rate
of six per centum per annum (payable 3% semi-annually).
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As to Second Preferred Stockholders.-The Company to.
issue in excl1ange for each share of Second Preferred stock
·now outstanding one share of new Second Preferred stock of
the par value of $100.00, and one-fourth share of new common non-par stock. The new Second Preferred shares are
to be subject to the prior rights ·of the new First Preferred
shares, but suibject thereto a re to be preferred, over all other
shares, for the par value thereof as to assets in liquidation
and for cumulative dividends thereon from earnvage 69 } ings. Such cumulative dividends are to be at the
rate of three per centum per annum (payable
11,4 % semi-annually) for a period of five years, and thereafter
at the rate of six per centum per annum (payable 3% semiannually).

As to Class '' C'' Preferred Stockholders.-The Company
to issue in exchange for eac]1 share of Class "C" Preferred
stock now outstanding· one share of new Third Preferred
-stock of the par value of $100.00 and one-eig·hth share of
new common non-par stock. The new Third Preferred shares
are to be subject to the prior rights of the new 'First and ;Second Preferred shares respectively, but subject thereto are to
he preferred, over all other shares, for the par value thereof
as to assets in liquidation nnd for cumulative dividends thereon from earnings. Such cumulative dividends are to be at
the rate of two per centum per annum (payable 1 % semiannually) for a period· of five years and thereafter at the
rnte of six per centum per annum (payable 3% semi-annually).
The "period of five years" above mentioned in relation
to dividends on each of the new tl1ree preferred classeR will
lJeAin on the first day of July or the first day of January,
wl1ichever first occurs, next ensuing the effective date of the
commmmation of tl1e plan.
All holders of outstanding shares of any of the present
three preferred classes respectively are to waive and surrender to the company their rights to the accumulated and
·unpaid dividends thereon, as well as their rigllts to all dividend~ thereon that may accumulate prior to tl1e consummation of t}1is plan; and snch waivers and surrenders shall be
and become a:bsolute if, as ancl when tbe charter of the Company sha11 have been amended for effectuating· the plan presented.

As to Gonimon Stockholders.-All shares of the Company's
common stock authorized by its existing· charter and amend-
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ments previously made thereto (including such shares of
common as are now issued and outstanding and those shares.
of common so authorized and not outstanding but that may
be issued hereafter) are to be common non-par shares.
The Compauy to issue in exchange for each share of common stock now outstanding one share of such new common
non--par stock, and also to issue 10,619112 additional shares.
of such new common non-par stock to holders of the present
First~ Second and Class '' C'' preferred shares in the proportions respectively above set forth. The shares of non})ar common then remaining are to be issued and disposed
of bv the Board of Directors from time to time and fo1 such
prices or considerations as said Board may determine.
Aft.er payment from earnings of all prior dividends that
shall have accrued on the new three preferred classes of stock
and after also deducting from earnings the amount of dividends to accrue on said new preferred classes during th<~
current year, the Board of Directors may then or thereafter
declare from remaining net earnings dividends upon all common non-par stock then outstanding·; and in the event of
1iqnidation of assets of the Company all new preferred shares
shall be entitled, according to their several priorities, to receive the par amount thereof from such assets, and the balance. if any, of sucl1 assets shall be distributable ratably npon
a.11 common non-par stock then outstanding.
All stock, common and preferred, will I1ave voting rights
of one vote for each share.
The Company's capital will have to be reduced and its
charter will have to be amended in several particulars in
order to effectuate the plan. All the terms and provisions
of the present charter and existing amendments thereto that
are in conflict with the plan are to be eliminated or annulled,
as are also all terms ancl provisions thereof relating to retirement. of any preferred stock, restricting the encumbering
of the Company's property, and requiring: the combined capital and surplus to be maintained in anv amount before div1dends can he paid on any !:itock.
·
The scaling· of dividends on the new preferred issues for
a five-year period it i~ hoped will enable the Company to
hnild up its working capi.tal. The amount necessary to pay
dividends on the new preferred issues durin!?,· such period
is $107,412.00 annually. The earnings of tl1e Companv from
operation last year materially improved and amounted to
a pnroxima tely $120~000.00.
The exchange of the present common stock of the par value
of $100.00 per Rl1are for common non-par stock will reduce
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the par value of the Company's capital stock to the extent
of $3,251,400.00, and by doing this the existing obstacle to
payment of dividends arising· from the present large deficit
in capital can be overcome.
To attempt to restore this capital deficit from earnings
would doubtless mean that for some ten years the holders
of the present preferred shares would receive nothing from
their investments and that. with further unpaid dividends accumulating during that period a long time would elapse before such accumulation of dividends could be met from earning·s under even highly favorable conditions. The holders
of the present common stock would of course have to wait
even longer for any return.
'Phe charter of your Company will have to be amended
and reduction of capital made through your action in order
to consummate the plan submitted, which we confidently believe to be the wisest and fairest of the various plans that
have been painstakingly studied. As it must be obvious to
every stockholder that there should he a readjustment of the
Company's capital structure without unnecessary delay, we
invite your prompt and wholehearted interest.
Should the plan above presented fail of consummation
from any cause whatsoever, of course your Company i's not
to be, nor is any director or otlicial of your Company to ibe,
under any liability to any stockholder by reason thereof. Such
consummation depends primarily upon the stockholders.
We hope you will at once sign and return to us the attached
acceptance of the p]an and proxy in the addressed envelope
sent herewith for the purpose.
Your co-overation to this end is indispensable.

Respectfu11y yours,
CR.ADDOCK-'l1E-RRY COMP ANY
Bv ,JOHN W. CRADDOCK
~

GEO. P. UTLEY
JOHN A. FAULKNER
,JOHN M. MILLER, JR.
•J. T. NOELL, ,JR.
D. H. DILLARD
T. GIBSON HOBBS
Directors.
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page 70 ~ EXHIBIT ACCEPTANCE AND PROXY.
ACCEPTANCE 0~, PLAN.
Craddock-Terry Company,
Lynchburg·, Va.
Gentlemen:For value received I (we) hereby, as holder .... of shares
of stock in your Company, approve and aecept the Plan outlined in your letter of April 29, 1935, addressed to the Stockholders of your Company, and I (we) hereby furthermore
promise and agree to c.o-operate and unite with other stockholders of said Company in doing any and all lawful things
for effectuating said Plan, and for reducing· the capital of
said Company, and amending its charter in the respects indicated in said letter, as well as in any other particulars
deemed to be advantag·eous or helpful for putting said Plan
into effect.
~ro that end I (we) have executed the following proxy and
herewith deliver it to you:
PROXY
KNOW ALL MEN BY THE-SE PRE1SENTS, That the
undersigned, holder of stock in Craddock-Terry Company,
a Corporation created by the laws of the State of Virginia,
J1ereby constitute and appoint John Victor, Allen Cucullu,
tlas. R.. Gilliam, ,Jr., tT. D. Owen, Thos. ,J. Williams, W. J. D.
Bell. anrl James R. Caskie, the attorneys and proxies, and
each of them, and each of the survivors of them (with full
power to act without the others) the attorney and proxy, of
the undersigned, irrevocable, with full power of substitution,
for and in the name, place and stead of the undersigned, to
attend any and/or all special or annual meetings of the stockl10lders of said Corporation, in Lynchburg, Va, at any time
or times, and there or at any adjournment or adjournments
thereof, 01· c.ontinuance or continuances thereof, to vote the
number of votes of all shares of stock the undersigned would
be entitled to vote if then personally present, in' favor of the
approval and/or for effectuating the Plan outlined in the
letter o-f said corporation to its stockholders bearing date
April 29, 1935, and for reducing the capifal of said corporation, and for amending the cl1arter of i;mid corporation in the
respects indicated in said letter, as well as in any other particulars that said attorneys and 1woxies or such of them as
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may act hereunder, or their or his substitutes or substitute,
may deem to be advantag·eous or helpful for putting said
Plan into effect, as fully and with the same effect as the undersigned might or could do if personally present at any of
said meetings or such adjournment or adjournments, continuance or continuances thereof: hereby ratifying and con:firming all that said attorneys and proxies or such of them
.as ma.y act hereunder, or their or his substitutes or substitute,
may lawfully do or cause to be done hy virtue hereof, and hereby revoking- any proxy or proxies in conflict herewith heretofore given by the undersigned to any person or persons whomsoever.
Written notice of the time and place of any meeting of
stockholders at which the aforesaid matters or things, or any
of them, are to be considered and/ or acted upon, addressed
to said proxies, or to the survivors thereof, Lynchburg, Va.,
or to the substitutes thereof at the latters addresses respectively, and sent by United States mail at least three days
vrior to such a meeting·, shall have and be of the same force
and effect as if written notice of the time and place thereof
were duly given to the undersig11ed personally; and furthermore written acceptance by said proxies, or by the survivors
thereof, or by the substitutes thereof, of notice of the time
and place of any such meeting- shall J1ave and be of the same
force and effect as if such acceptance of notice were executed
and all other notice thereof waived by the undersigned personally.
The shares of stock of the undersigned in said corporation
are: ........... shares of First Preferred; .......... shares
of Second Preferred; .......... shares of Class C Preferred;
.......... shares of Common.
WITNESS t11e hand and seal of the undersigned this .... ,.
clay of ............ , 1935.
. ..................... [SEAL]
·wrTNESS:

Address ................ ,~ .... .

NOTE: Please have the witness to your signature sign
liis name and give his address in the space above provided for
that purpose.
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EXHIBIT "'\VRITT:H1N NOTICE.

NOTICE OF MEETING OF STOCKHOLDERS;

OF
CRADDOCK-TERRY COMPANY, a CORPORATION~

Pursuant to resolution of the Board of Directors of Craddock-Terry Co., adopted at a meeting held June 7, 1937, all
stockholders of said Craddock-Ten~ Co. are hereby notified
that a meeting of the stockholders of said company will be
held at the office of Craddock-Terry Go., 52 Ninth Street, in
Lynch'burg, Va., at 11 o'clock a. m. on June 23, 1937, and that
the objects of said meeting are to consider and act upon the.
matter of amending· the charter thereof as heretofore
amended, and of issuing new shares and classes of stock in
exchange for all present outstanding classes and shares of
stock, and of decreasing the capital of said company by reducing the par value of the outstanding shares of common stock
of said company, and of changing the rates of dividends on
all preferred stocks, and of relinquishing all accumulated unpaid dividends on a11 shares of all classes of present outstanding preferred stock including dividends that will accrue on such preferred shares on or 1before July 1, 1937.
H.A. WELLS
Secretary of Craddock-Te1,.~y Co.,
a corporation.

W. D. Powell &c.
v.
Craddock Terry Company et als ..
''Exhibit ,vritten Notice'
Filed May 12, 1939.
H. H. M. Olk.
page 7'2 ~ "E-XHIBI'r STOCKHOLDER'S LETTER 2."

Lynchburg, Virginia .June 25, 1937
To the Stockholclers of Craddock-Terry Company:

It is with regret and disappointment that we report to you
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that the plan for the reor~;anization of our financial structure cannot at present be put into effect. The plan was
drafted by the Committee of stockholders which you appointed at the 1935 annual meeting·. Carrying out your wishes,
the plan was submitted to all stockholders, and for over two
years we used every effort to secure the consent of all stockholders thereto. We had secured acceptance from all but
~3 Preferred stockholders, holding 1103 shares out of a total
of 34,956 shares of Preferred stock outstanding·.
After the Legislature of Virginia amended the statute proYiding for the amendment of charters of corporations on a
!JO% vote of Preferred stockholders, the plan was again submitted to stockholders for approval under the amended statute. After three months work over 90% of all classes of stockholders reaffirmed their acceptance o·f the plan.
Thereupon the Board of Directors adopted formal resolutions recommending the amendment to the charter called
for in the plan submitted, and calling a meeting of the stockl10lders for June 23, 1937, to ratify the same as required
by law.
In order to facilitate the final action on the amendment
after thn meeting on the 23rd, we had the proposed charter
amendment submitted to the State Corporation Commission
on June 21, 1937, for approval as to details.
To our great surprise the Commission held that the statute
did not permit the cancellation of accumulated dividends on
Preferred stocks without the consent of all Preferred stockholders, a11d refused to approve the charter as it was pro:..
posed to he amended in conformity with the plan prepared
by your Committee, and which over 90% of you had accepted.
After a conference between the Board of Directors and the
stockholders committee which had drafted the plan, and the
attorneys for the Company, it was finally reluctantly concluded tllat nothin,g· could be done but to make report to the
stockholders meeting on the 23rd, which was done in tl1e
following· language:
'' The Board of Directors reports to the Stockholders that
it submitted the proposed amendment of the charter to tho
State Corporation Commission on Monday, the 21st, and it
was then ascertained t]rnt the Commission would not interpret the 1936 act of the Legislature as permitting the exting-ui shmcnt of t]1e accumulated dividends on the Preferred
stocks except with the unanimous consent of the Preferred
~tockholders: and the Commission stated that it would refm;e
to approve the proprn,ecl amendment if formally presented
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with this provision in it. Such provision is an essential part
of the Plan, and it has, therefore, become necessary to defer
action on the reconstruction of the capitalization as set forth
in the proposed plan and charter amendment.
'' The Board of Directors further states that the number
of non-assenting Preferred Stockholders is thirty-three, who
hold only 1,103 shares out of a total of 34,956 shares of Preferred stocks issued and outstanding".
Tl1is sets forth the situation to date. The Company's operating successfully, and this year's business is much ahead of
last year's to date, and we are confident that the Company
will continue to operate on a suecessful basis, but unless the
stockholders, who have refused to accept the proposed plan,
do so, it will be, many years before the capital deficit (which
was to be elimina.ted by the reduction in the Common stock
under the proposed plan) will be restored "from the earning·s,
and the Company again put in a position to pay any dividends. If there should be any further developments of the
situation you will be promptly notified.
Y ery truly yours,

JOHN A. FAULKNER
Vice-President & Treasurer

eTAFNB
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EXHIBIT STOCKHOLDERS' LETTER 3.
CRADDOCK-TERRY COMP ANY
Lynchburg, Yirgfoia

LETTER TO STOCKHOLDERS
relating to proposed sale of properties, assets and good will
of Craddock-Terry ·Company as a going concern. . . . .

August 1, 1938

IMPORTANT
to You
As a Stockholder
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CRADDOCK-TERRY COMPANY
Lynchburg, Virginia
August 1, 1938.

TO THE STOCKHOLDERS OF
CRADDOCK-TERRY C01\ifPANY:
Under date of April 29, 1935, there was submitted to you
a plan for the reorg·anization of the capital stock structure

of Craddock-Terry Company which had been formulated by
a committee of stockholders appointed for that purpose at

the annual meeting in January, 19-35. That plan required
the consent of all preferred stockholders, but such consent
was not o'btained, and the plan, the refore, failed of consum·
mation. Since then your Directors lrnve earnestly sought to
develop some plan for relieving your company of its capital
structure difficulties and that would be of advantage to all
stockholders.
You are acquainted, of course, with your company's losses
in the years preceding 1934. There was a capital deficit of
$2,328,070.98 as of the close of business on November 30, 1934.
That deficit has now been reduced to approximately $1,977,000.00 from earnings of the company in the interim. There
was an accumulation of unpaid dividends of $878,768.00 on
the tl1ree classes of preferred stock as of December 31, 1934,
and that accumulation amounts to $1,647,690.00 as of June
30, 1938. The amount of accumulated dividends upon each
class of preferred stock is shown in the table hereinafter set
forth.
As you were advised in the letter of April 29, 1935, dividends can be paid on preferred stocks only from earnings,
and the accumulated unpaid dividends do not participat0 in
the company's capital assets in case of liquidation. On the
basis of earnings for the past four years, an additional ten
yc~ar1., would elapse before the removal of the capital deficit
from Ntrnings and by that time the accumulated unpaid dividends on tl1e First Preferred stock would amount to $1,350,000.00. Upon the same basis, to pay the current dividends
on the First Preferred stock and the accumulated dividends
in arrears thereon, would mean the passage of approximately
a further ten year period. Therefore, and on the basis mentioned, some twenty years would elapse before the Second
Preferred stock would receive any dividends, and then the
nccumulations of unpaid dividends on the Second Preferred
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stock would amount to $2,100,000.00. On the basis mentioned,,
the holders of the Class C Preferred and Common stoc.ks.
would proba\bly receive no dividends during their lives.
The Company's capital structure as of June 30, 1938, with
accumulated 9ividends on the preferred stocks as of that
date is as follows:

First Pre(errecf ......
Second Preferred ..........
Class C Preferred ..........
Common ...................
r ••.••

Shares

Rate

12,.500
12,500
9,956
32,.704

6%

6%
7%

Par

Total

Accumulated
Dividends

$100.00 $1,250,000 $
100.00 1,.250,QOO
100.00
995,600
100,00 3,270,400

scr, 766, ooo
Less Deficit June 30, 193S:

1,977,000

Book Capital Equity ... ~

$4,789,000

s

ij62,500
562,.500

1

522,690

1,.647,690

Your Board of Directors requested Messrs. John Victor,.
Allen Cucullu, J. D. Owen, James R. Gilliam, Jr., Thomas J.
'\Villiams and James R. Caskie ( the surviving members of
the committee appointed by the stockholders in 1935) to act
as an advisory committee in developing a method for relieving· the company of its afore said difficulties 1 and which would
be fair and equitable to all stockholders, and, at the same
time, feasible. Those gentlemen acted as such committee, and
rende1·ed valuable aid to your Board. They represent sub-:stantial stockholders not connected with the manag·ement of
the company and they unanimously recommended tha.t your
Board of Directors accept the proposal hereinafter referred
to, and which was made under the Virginia statutes.
page 75 ~ Herewith ,ve enclose an extract of certain Virp;inia statutes, from which you will observe that
when, in the judgment of the Board of Directors of a corporation, it is in the interest of the corporation to do so, the
latter has the power to sell the whole of its properties, and
assets (but not its franchise to be a corporation) to any person or any other corporation authorized to buy the same,
on such terms a.nd conditions and for such considerations, in
cash, storks or securities of another corporation as the Board
may determine; hut that, before any such sale can be consummated, it must be authorized by written consent of holders of at least two-thirds of all the stock issued and outstancl-ing of tlrn selling· corporation. The other details of such a
transaction are set forth in said extract.
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Three of your directors :Messrs. David H. Dillard, John
M. Miller, Jr., and James T. Noell, Jr., (who in the aggregate
hold Ruhstantia1 shares of stock of your company) deemed it
imperative that something be done whereby stockholders
mig·ht he afforded au opportunity, within some reasonable
time, of receiving something from their investment, and they
accordingly submitted a proposal to your company on July
22, 1938, to purchase all its properties and assets as a g·oing
concom on the terms and conditions and for the cousiclerab(,ns set forth in said proposal, and a. copy whereof is hereto
atf ached. That proposal, you will see, contemplates the creation of a new corporation, and a copy of the certificate of incorporation, or charter, of such proposed new corporation is
also hereunto attached.
Said proposal, with the proposed charter attached thereto,
was presented to your Board of Directors on July 22, 1938,
and said Board then adopted resolutions that it was its judgment that it was for the best interest of your company and
it~ stockholders to accept the proposal, and the President
and Secretary of your company were directed to execute acceptance thereof, and your company's officers were also authorized and directed to carry out in all respects. the termR
and conditions of said accepted proposal,. and to do all things
proper and necessary for the full performance thereof.
Such acceptance has been duly executed by the proper of..
fir.ers of the company. A copy of said resolutions is hereto
attached.
You are requested to carefitlly cons·ider the aforesaid attached copies of the statutes, proposal, charter and resolutions.
1

SUl\fMARY
·while n11 details fully appear from said attached copies,
we briefly state for your convenience some of the features
tlJereof:
The proposal requires tllat the holders of at least 80% of
each class of stock of Craddock-Terry Company shall, before February 1, 1939, consent to said sale, conveyance and
transfer, and also agTee to accept from Craddoc~-Terry Company stock of the said new corporation in exchange for their
present stock in Craddock-Terry Company together with all
rights and privileges thereof or arising thereunder, on the
basis set forth in said proposal, and which are as follows :

118

Supreme Court of Appeals of Vil'ginia

(1). \F1IR.ST PREFERRED ;STOCK. In exchange for each
share of your First Preferred stock and all rights thereun-der Craddock-Terry Company will cause to be transferred to
you one share of the First Preferred stock of such new corporation of the par value of $100.00 per share, bearing dividends at the rate of five per centum per annum until December
31, 1943, and thereafter at the rate of six per centum per
annum, payable semi-annually, and one-half share of the NoPar Common stock of the new corporation.

(2). SECOND PREF'EHRED STOCK. In exchange for
each share of your Second Preferred stock and all rights
thereunder, ·Craddock-Terry Company will cause to be transferred to you one share of the Second Preferred stock of
su~h new corporation of the par value of $100.00 per share,
bearing dividends at the rate of four per centum per annum
until December 31, 1943, and thereafter at the rate of six
per centum per annum, payable semi-annually, and oncfourtJ1 share of the No-Par Common stock of the new corporation.
(3). CLASS C PREFERRED STOCK. In exchange for
each share of your Class C Preferred stock and all right:~
then·under Craddock-Terry ,Company will cause to be transferred to vou one share of the Third Preferred stock of such
new corporation of the par value of $100.00 per share, bearing dividends at the rate of three per centum per annum
until December 3], 1943, and thereafter at the rate of sLx per
centum per annum. payable semi-annually, and one-eighth
share of the No-Par Common stock of the new corporation.
page 76 ~

(4). COMMON STOCK. In exchange for each
share of your Common stock of the par value of
$100.00 per share, Cruddock-Terry Company will cause to
be transferred to vou one share of the No-Par Common stock
of sncl1 new corporation.
You will see from the attached copies that dividends on
tho preforr<3d ~tock of such new corporation are cumulative,
and, in detail, the preferences and rights of the various classes
Ot stock of said new Corporation are set forth in the charter
tl1freof hereto attached.
. (5). CO!DION 18TOCK DIVIDENDS AND EXTRA
DIVIDENDS ON PRE·FERRED STOCKS. Said Charter
provides that if prior to .January 1, 1944, more than $1.00 per
share be paid on said No-Par Common stock in any one cal-
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endar year, an additional dividend equal to the amount of
the excess over $1.00 so paid on said Common stock must be
paid on each cla.ss of the proposed Preferred stock until each
class of such Preferred stock shall have received dividends
of as much as but not exceeding 6% during said calendar
vear.
· The statutory rights of stockholders of your corporation
who do not consent to said sale, conveyance and transfer, are
set forth in said attached extracts from. the Virginia statutes.
COMPA.RISON WITH 1935 PLAN AS TO DIVIDENDS
As the 1935 plan ( which required unanimous consent of
preferred stockholders) was accepted by over 90 % of each
class of Craddock-Terry Company stockholders, a short comparison of that plan with the present proposed sale may be
helpful:
(1). Under the 1935 plan, the proposed First Preferred
stock was to bear 4% dividends for flve years ancl thereafter
6% dividends. In the present proposal, the First P1~eferred
stock of such new corporation is to bear dividends a.t 5%
until December 31, 1943, and thereafter at 6%.
· ( 2). Under the 1935 plan, the proposed Second Preferred
stock was to bear 3% dividends for five years and thereafter
6% dividends. In the present proposal, the Second· Preferred
stock of such new corporation is to bear dividends at 4%
until December 31, 1943, and thereafter at 6%.
(3). Under the 1935 plan, the proposed Third Preferred
stock was to bear 2% dividends for five years .and thereafter
6% dividends. In the present proposal, the Third Preferred
stock of such new corporation is to bear dividends at 3%
m1ti1 December 31, 1943, and thereafter at 6%.
(4). Under tbe 1935 plan. the proposed N o-Pa.r Common
stock could have received dividends for tl1e first five years
at returns exceeding the diminished dividends provided for
the several class of preferred stock during that period. The
present proposal contemplates that if more than $1.00 per
s]rn.re be paid on such new corporation's No-Par Common
stock for any year prior to January 1, 1944, a.n additional
dividend shall be paid on eacl1 class of such new preferred
f.tock for that year on the basis hereinbefore stated, and as
more particularly appears in the attached copy of the prol)osed elmrter.

It iR the l10JJe nnd 1belief of your Board of Directors that,
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as th£: pr<'posed new corporation will at the. outset be without any burden of capital deficit and accumulated unpaid dividends, it should, if no unforeseen difficulty arises, be able to
operate with a return to its stockholders.

ACTION REQUESTED OF STOCKHOLDERS
There is attached hereto a form of consent and agreement
which we hope you will sign and return in the enclosed envelope at the earliest possible moment. If the holders of'
80% of each class of stock shall sign and return to us these
consents and agreements prior to tF-ebrua.ry 1, 1939, the company will take the necessary steps to consummate the sale,
conveyance and transfer; and otherwise, said proposal of
purchase will, by its terms, stand terminated. If the aforesaid requisite consents and agreements are received prior to
February 1, 1939, they shall stand and be irrevocable if the
proposed sale, conveyance and transfer be consummated at
any time on or before January 31, 1940. Y 0·1tr prompt ancl
heartu cooperation is req-itested.
page 77 r A copy of this letter and of all papers printed
therewith is being sent to every stockholder in order to afford to each of them an opportunity to authorize,
by their consents, the consummation of such sale, conveyance
and transfer, and to make the aforesaid agreements.
Should the sale, conveyance and transfer fail of consummation from any cause whatsoever, of course your company
is not to .be, nor is any director or official of your company
to be, under any liability to any stockholder by reason thereof. Such consummation depends primarily upon the stockholders.

Sttbmitted by authority of the Board of Dfrectors.

CRADDOCK-TERRY COMPANY
By JOHN R. FAULKNER, Its President.
NOTE: Do not send in your stock at this time. If a,nd when
the requisite consents and a_qree11ients ha,ve been received f ot
lawfully making the sale, yoit will be notified when and where
to send yoitr present stock for deposit and exchange for the
shares of stock of the new corporation to which you nia,y be
entitled.
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EXHIBIT A
IiJXTRAOT FROM VIRGINIA STATUTE1.S AS SET
FORTH IN THE VIRGINIA CODE OF 1936, AS
PUBLISHED BY THE MICHIE CO.
'' Section 3820a. Transfer of all property including ,qooll
will; exceptions as to banks ancl trust c1J-mpanies. Any corporation • * * now chartered, or that may be hereafter be
chartered, under or by virtue of the la.ws of the state of Virginia, whether by special statute or the general faw, except
a non-stock corporation, public service corporation, turnpike company, building and loan association, industrial loan
association, c.redit union, uniform credit, small loan association, insurance company, guaranty, indemnity, fidelity and
~ecurity company and association, and fraternal or other
beneficiary order and society, industrial sick benefit company
and association, bond investment company, association or
society, cooperative marketing- association, and any other
kind of corporation chartered and existing under any particuJa:r law now or hereafter enacted unless otherwise specially provided by the law, or an amendment thereof, under
whiclJ the particular kind of corporation embrnced in this
exception is chartered and/or exisfa, when in the judgment
of the boa rd of directors it is for the interest of the corporat1 on~ shall have the power to sell, convey and transfer, or
lease tlie whole of its property and assets, including good
will, and other intangible assets, or any material part tl1ereof
necessary to the continued conduct of business on the part
of the vendor corporation, but not its franchise to be a corporation, to any person, or to any other corporation of this
or any other state, tenitory or county which may be authorized by its charter, or general law, to acquire the same,
unon such terms and conditions, and for sucl1 consideration,
citl1cr payable in cash, stock or securities of another corporation as the !board .of directors, in their discretion, may determine; and the board of directors may empower the officer~.
of said vendor corporation to make, execute, and in the namo
of the corporation, deliver all such deeds and contracts to
such purchaser as may be necessary to effect said sale; pro,;Tided, however, that no corporation chartered to conduct tb,~
business of a bank, savillg;s bank and/or trust company slrnll
Jea~e, sell or exchange all its property, including· ifa~ good
will, except to a. corporation chartered under the laws of
Vir~inia for the purpose of conducting· the business of a
bank, saving:s bank and/or trust company; and provided,
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further, that any such sale or lease under the provisions of
this section shall not effect a dissolution of the vendor corporation.
Before any such sale shall be consummated, it must be authorized bv the written consent of the holders of two-thirds
of all the· stock of the corporation issued and outstanding,
whether or not the same have voting power, or by either a
special or regular meeting of the stockholders of the selling
corporation of which notice specifying the purpose of the
meeting shall be given at least ten days before such meetingto every stockholder of record of the selling corporation,
whether or not the stock so held hv such stockholder of record
has voting power, and at whicl{ meeting· the resolutions in
favor of such sale must receive the affirmative vote, either
in person or by proxy, of the holders of two-thirds in value
of all the outstanding capital stock of the company, whether
or not such stock has voting power; provided, however, that
nothing· herein contained shall be construed to limit the existing power of the stockholders or directors of such corporation to make sales, leases, assignments or conveyances of
corporate property other than as above set forth; and provided, further, that a sale or lease hereunder shall
page 78 ~ in no wise affect the rig·l1t of creditors of the vendor
corporation nor relieve it from compliance with
tl1e bulk sales law, when applicahle, nor any other applicable
laws.
The rights of any stockholder of the vendor corporation,
whether or not the said stock so held by him has voting power,
who shall not have given his assent to such sale, conveyance
or transfer, and. who shall be dissatisfied therewith, shall be
the same mutatis mutandis as t11at of' a stockholder of a consolidated or mer~;ed corporation, who shall not have given
his consent to such com~oli.clntion or merger and wl10 Rhall
be dissatisfied t]1erewit11, and the same procedure 1n1tfoti ...:
11ndanclis to ascertain the fair cash value of his stock shall
he bad, as now or mav be hereafter provided by statute in
case of such stockholder of a merged or consolidated corporation and/or as now exist~ under the general law; provided,
however. that the value so ascertained shall be paid to such
stockholder by the vendor corporation and the purchaser
from the vendor corporation shall in no wise be liable to
sucl1 stockl10lder for the value of his stock. but notl1irnr herein
contained slrnll deprive nny stockl10lder of existing- remedies
nt lflw or in equity in the event of fraud or inadequacy of
consideration.
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"Section 3822. 1vlanner of consolidation or· merger; recor<.lation; when effecti1,e; issu,e of stock and bonds; reniedy of
llissatisfied stockholders; when merger complete.

'' If any stockholder of either of the corporations so consolidated or merged, who shall not have given assent thereto,
and who shall be dissatisfied therewith, shall signify such dissent. by notice in writing served on the president, secretary
or treasurer, either within or without this State, of the consolidated or merged corporation, or on the statutory agent
of such consolidated or merged corporation, if such agent
has been appointed, at any time within three months after the
date of said meeting of bis corporation to act on the consolidation or merger agreement, he shall be entitled to receive
from such consolidated or merg·ed corporation the fair cash
value of his stock as of the day before the vote for the agreement of consolidation or merger of his corporation was so
caElt as aforesaid, which fair ca~h value, if not agTeed on
between such dissenting stockholder and the consolidated or
merged corporation, shall be determined in the manner hereinafter provided; and if any stockholder who shall not have
given assent thereto shall fail to signify his dissent by not.ice
in writing served upon the consolidated or rner~·ed corporation in the manner hen~inafter directed within three months
after tl1e date of said meetin~· of his corporation, he shall
be forever precluded from objecting to the consolidation or
merger and shall be dee:rped to have elected tliereby to participate in the agreement or plan of consolidation or merger
on the basis therein provided for stockholders of his clas~,
and sucl1 stockholder shall not thereafter be entitled to demand or receive the fair cash value of his stock in his corporation, but tl1e rights of such stockholder shall thereafter
be confined to participation in the agTeement or plan of consolidation or merger, and to the stock of the consolidated or
merged corporation to which he may be entitled, and all
ri~·hts of such stockholder under the stock of the consolidating or merging eorporation shalJ thereupon cease and determine. If such dissenting stockholder and the merged or
consolidated corporation do not, witllin one month from the
date of the service of said notice hv such dissenting stockl1older upon the merged or consolidated corporation, agree
upon the fair cash value of the stock of such dissenting stockholder as of the day before the vote for the agTeement of
consolidation or merger was east, the dissenting stockholder

/
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may, upon reasonable notice to the consolidated or merged
corporation, given in the manner in which the notice of his
dissent is hereinbefo1·e directed to be given, apply to the cireuit court of the county or the circuit or corporation court.
of the city wherein the- principal office of the corporation of
such dissenting· stockholder is located, or to the judge of
said courts in vacation, or to the chancery court of the city
of Richmond, or to the judge thereof in vacation, in the eveni
the principal office of the corporation of such dissenting stockholder is loC'atcd in the city of Richmond, to have the fair
casb value of bis stock, as of the date aforesaid, appraised
by three disinterested persons, residents of this State, appointed by the court; or the consolidated or merged eorpora tion may likewise, upon reasonable notice to such diss~nting stockholder, either served upon him personally or sent
to him by registered mail at his last known postoffiee- address,
as the same a.ppears on the books of the corporation, apply
to said court, or the judge thereof in vacation, to have the
fair cash value of the stock of such dissenting stockholder
as of tl10 date aforesaid, appraised by three disinterested
persons, residents of this State, appointed by such court;
and it shall be the duty of the said court to which application
is made, or the judge thereof in vacation, to appoint the appraisers on reasona'ble notice, on the application of eit11er
party; provided, however, that. if notice of the consolidated
or merged corporation to apply to said court for the appointment of appraisers is not served upon such stockholder within
this State, and, if such stockholder does not appear before
said court on the day fixed in the notice, tl1e petition or application of the consolidated or merged corporation for the
appointment of appraisers to appraise and determine the fair
caRh value of thP. Rtock of such stockholder shall be continued
to snch time as the court may designate, and an order of
publication shall be entered against such stockholder, requiring him to appear before such court, or the judge thereof in
vacation. at such time and plnce as may be designated in the
order, which order shall be published once a week for two
successive ~veeks in a newspaper published or having- a general circulation in the county or city in which the
page 79 ~ proceeding is pending; and upon the date fixed in
such order, or at any subsequent time in which the
matter may be continued, whether such stockholder shall have
appeared or not, the court shall appoint tl1ree disinterested
persons. residents of this Sfate. to appear and cleiermine the
f;.iir cash value of the stock of such stockholder.
It shall be the duty of the appraisers so appointed to in-
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vestigate the condition of the corporation of such dissenting
stockholder, and to report to the court, or to the jndgP- thereof
in vacation, as promptly as possible, the fair cash value of
the stock of such dissenting stockholder as of the day befOl'e
the vote for the agreement of consolidation or merger of his
corporation was so cast as aforesaid, and sueh appruiR~rs
shall have the right to administer oaths and to fake such evidence as may be necessary in determining the value of said
stock, and may conduct their proreedings either within or
without tl1e State of Virg·inia; provided, however, that the
appraisers slmll give notice of the time and place of their
first meeting to such dissenting stocld1older and to the consolidated or merged corporation by mailing the same to tlieir
last known postoffice address by registered mail at least ten
clays before the date of the meeting, and thereafter no notice of adjournment, if any, of said meeting, either from time
to time, or from place to place, to either party, shall be necessary. And the court in which such pror.eedings are pending,
or the judµ:e thereof in , 1 acation, may order production before
the appraisers at such time and place as it shall specify, of
nll sueh books and accounts and other records of the corporation of the dissatisfied stockholder, or of the consolidated
or mcrg;ed corporation, as may be necessary or desirable in
determining· said value. The finding of a majority of the
appraisers shall stand as the action of the appraisers. The
appraisers sha11 make their report to the court, or to the
juclg·e thereof in vacation, in writing-, and shall return with
fheir report such evidence as they have taken during their
inve~ti~:ation. If such stockholder, or the consolicfated or
mcr~ed corporation be dissntisfied with the fair cash value
as determined by the appraisers, he or it, as the case may
he. may witl1in thirty days from the date the report of the
rippraisers is filed in court, or with the judg·e thereof in vacation. and upon reasonable notice to the other party given in
the manner hereinbefore nrovided ( except that 110 furtlier
order of publication slrnll b~ necessary as to suc.h dissenting·
Rtocltl1older) apply to the said court, or to the judg-e thereof
in vacation, to set aside t.he finding of the appraisers; and
the conrt, or the judge thereof in vacation, if of the opinion
that tlle valuation is just, shall deny the application and,
after thirty days from the date the report of the appraiser8
wa8 filed, shall confirm the i:1ame and the amount thereof. hut
if tlw court, or the jucfo;e thereof in :vacation, be of opiniou
tlrnt the valuation is not just, the said r(lport and the nmom1t
tl1ereof shall be set aside. and, when set aside, t11e court, or
the judge thereof in va.cAtion, shall proceed to ascertain the
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fair cash value of the stock of such stockholder, as of the
da.y aforesaid, and shall enter judgment against the consolidated or merged corporation accordingly, which judgment may be co11ected ns other judgments of a court of competent jurisdiction are collectible, and its finding judgment
shall be final and conclusive upon all parties to the proceedings; and if no such application is made within thirty days
after the said report is filed, the court, or the judge thereof
in vacation, shall immediately confirm the report, and the
amount thereof shall be final and conclusive upon all parties
to the proceeding. And in any case in which the report of
the appraisers is confirmed as hereinbefore directed, tbe
amount thereof shall immediately become· and be a final judgment of the court against the consolidated or merged corporation and may •be collected as other judgments of a court of
competent jurisdiction are by law collectible.
Upon payment or tender of payment by the consolidated
or merg·ed corporation of the value of such stock, so ascertained, such dissenting stockholder shall deliver up his certificate of stock to the consolidated or merged corporation,
if any has been issued, and, if none has· been issued, shall
make a due assignment to the consolidated or merged corporation of all of his rigl1ts in respect thereto, and shall mark
the said judgment satisJied, and the consolidated or merged
corporation may thereafter issue and dispose of the stock to
which such dissenting- stockholder would have been entitled
uuclcr the agreement of consolidation or merger had he not
dissented therefrom; and if such dissenting stockholder shall
refuse to receive the value so ascertained when payment is
tendered to him, or shall refuse or fail to surrender and deliver up his certificate of stock upon such tender of payment.
or shall refuse or fail to mark said jnd~ment satisfied, the
consolidated or merged corporation shall have the right to
deposit to the credit of the court in which such proceeding is
pending· the value of the stock of such stockholder, so ascertained and determined, and the court, or the judge thereof
in vacation, shall enter an orcler reciting the deposit and
declaring· said juclgn1ent satisfied, and discharging· the consolidated 01· merged corporation from any or all further liability thereunder, and sliall direct the clerk of .said court to
mHrk said judg·ment satisfied; and therBafter the rights of
such stock110lder under his stock in the consolidating or merg_
inQ: corporation shall c.ease and determine, and his sole right
shall be to receive the cash so deposited, upon surrender- to
the consolidated or merged corporation of the certificate or
certificates representing· the same, if any sucl1 certificate or
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certificates were issued to him, and the consolidated or merged
corporation may issue and dispose of the stock to which such
dissenting stockholder would have been entitled under the
agreement of consolidation or merger had he not dissented
therefrom. And the said court, or the judge thereof in vacation, may in the same proceeding, upon applicapage 80 ~ ti.on of the consolidated or merged corporation, enjoin the sale, neg·otiation or other disposition of
the stock certificate or certificates held by such stockholder
and may compel their surrender by him with appropriate
endorsement to the consolidated or merged corporation.
The appraisers appointed pursuant to this section shall
receive such compensation as may be allowed to them by the
court in the order making the appointments, and' their reasonable expenses incurred in connection with their investigation, which compensation and expenses shall be paid by -the
consolidated or merged corporation.''

EXHIBIT B
PROPOSAL OF PURCHASE
Lynchburg·, Virginia
.July 22nd, 1938.
TO CRADDOCK-TERRY COMPANY, a Corporation, Lynchburg, Virginia.

PROPOSAL OF PURCHASE
ARTICLE I
Gentlemen:
"re, the undersigned David H. Dillard, John 1\L Miller, Jr.,
nnd J. T. Noell, Jr., do hereby offer to purchase from you,
upon the terms and conditions and for the considerations
]1ereinafter set forth, the whole of your properties and ass~ts,
including good will and all other intangible assets, as a go111~· concern, and whicl1 shall include everything necessary
to tl1e continued conduct of business on your part, but not
your frnnchise to be a corporation.
That our offer to purchase may be clearly understood, we
set forth that our g·eneral understanding of your company's
capital situation is as follows:
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You bave issued and outstanding 12,500 shares of First
Preferred stock, with cumulative dividends at six per centum
per annum; +2,500 shares of Second Preferred stock, with
cumulative dividends at six per centum per annum; 9,956.
shares of Class· C Prefened stock, ,vith cumulative dividends.
at seven per centum per annum, and 32,704 shares of Common stock, and all of said shares, preferred as well as common, a re of the par value of $100.00 per share. TherH is now
a deficit of approximately $1,977,-000.00 in your capital; and
dividends have a.ccumnlat(\d and a1·e unpaid upon all of your
aforesaid issued and outstanding preferred shares for the
neried since December 31, 1930. The offer hereby made contemplate~ that there shall not be any additional share or·
shares issued by you of any class of your stock.

ARTICLE II
The considerations we offer to yon for the sale, conveyance
and transfer of the whole of yom· properties and assets as
aforesaid, as a going· concern, and the terms and conditions
of our offer of pnrcha.se thereof, are as follows:
1. We will cause to be created, as hereinafter provided, a
corporation under the laws of tl1e 1State of Virginia by the
name of Craddock-Terry Shoe Corporation (if that name bP.
practicable, bnt if impracticable, then hy some other name and
containing· if practicable the words "Craddock-Terry") for
the purpose and with the powers set forth in the form of
certificate of incorporation hereunto attached as a part hereof, and which corporation will, as set forth in said form, have
an authorized minimum amonnt of capital stock of lOO shares
of common stock without par value, and an authorized maxi-mum amount of capital stock as follows:
12,500 shares of First Preferred stock of the par value
of $100.00 per sl1are;
12,500 shares of Recond Preferred stock of the par value
of $100.00 per sl1are;
~,9f>6 Rhares of Third Preferred stock of the par value of
$100.00 per share ; and
50,000 shar~s of Common stock withont par value ( also
referred to herein as No-Pm· Common stock); and which said
several classes of stock sha11 be upon tl1e terms and conditions
and have tlrn rip;hts respectively as set forth in said attachP,d
fOl'm.
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2. Said corporation (herein sometimes referred to as the
'' new corporation'') will, as hereinafter provided, issue and
deliver to you( a). Such number of shares of its Rirst Preferred stock
as eg_uals, and such number of shares of its No-Par Com-·mon stock as equals one-half of the number.....of ~shares of
your issued and outstanding ~rst Preferred stock the
holders whereof shall ( 1) authorize you by their written consents to consummate the sale, conveyance and
transfer herein outlined and (2) agree with you in writing to surrender and deliver to you for cancellation their
~hares of your },irst Preferred stock, and all rights, including- cumulative dividends now and hereafter existing or arbing thereunder or appertaining· thereto, and
to accept and receive from you in exchange for each
i:;;hare of your ,First Pref erred stock held by them one
share of the First Preferred and one-half share of the
No-Par Common stock of said new corporation.
(b). Such number of shures of its $econd Preferred
fit.oo~quals, and such number of shares of its No-Pa.r
Common stock as equals one-fourth of, the number of
shares of your issuea andcmfstanding Second Preferred
stock the holders whereof shall (1) authorize
pap;e 81 ~ you by their written consents to consumma.te
the sale, conveyance and transfer as herein
outlined and (2) agree with you in writing to surrender
and deliver to vou for cancellation their shares of vour
Second Prefer.red stock, and all rights, including c11mulative dividends now and hereafter existing or nrising
thereunder or appertaining thereto, and to aceept an<l
receive from you in exchange for each share of your
Second Preferred stock held by them one share of the
Second Preferred and one-fourth share of the No-Par
Common stock of said new corporation.
( c) Such number of shares of its Third Preferred stock
as equals, and such numher of shares of its No-Par Common stock as equals one-eio-hth of, the number of shares
of your issuecrand ontstanclliig Class C Preferred stoek
the holders whereof shall (l) authorize you by their written consents to consummate t.he sale, conveyance and
transfer as herein outlined and (2) agree with you in
writing to surrender and deliver to you for cancellation
their shares of your Class C Preferred stock and a11
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rights, including cumulative dividends now and hereaftel"
existing or arising thereunder or appertaining thereto,
and to accept and receive from you in exchange for each
share of your said Cla.ss C Preferred stock held by them
one share of the Third Pref ened and one-eighth share
of No-Par Common stock of said new corpo'ration.
( d). Such number of shares of its Common stock without par value as equals the number of shares of your issued and outstanding Common stock the holders whereof
shall ( 1) authorize you by their written consent to consummate said sale, conveyance and transfer, and (2)
agree with you in writing to surrender and deliver to you
for cancellation their shares of your common stock, and
all rights now existing and hereafter arising thereunder
or appertaining thereto, and to accept a.nd receive from
you in exchange therefor share for share, common. stock
without par value of said ne,y corporation.
( e). If it shall occur that upon the bases set forth in
any of the Clauses (a), (b) and {c) above that you are
entitled to receive in addition to full shares of said NoPar Common stock aliquot part or parts of a share of
that stock, said new corporation will issue and deliver to
you its certificate O"r certificates for such aliquot part or
parts of a share of said No-Par Common stock.
(f). And said new corporation will, as hereinafter provided, by its written obligation to you assume and promise and bind itse If (1) to pay, discha.rge and perform
each and all of your debts, contracts, olJligations, undertakings and liabilities ( except liabilities to your stockholde-rs on account of their respective stockholdings)
existing at the time of the consummation of the sale,
conveyance and transfer herein outlined, and also (2) to
pay to you, upon your demand, sueh sums of money as
will be equal to the amounts, if any, that you shall, pursuant to the Virginia Statutes, have to pay to your stockholders, if any, who do not assent to such sale, conveyance or transfer and who are dissatisfied therewith, as
the fairly agreed upon or judicially determined fair cash
value of their shares; and also Auch additional sums as
will be equal to the actual expenses, if any, that you may
incur or become liable for in connection with such fair
cash value being either fairly agreed upon or judicially
determined, and in your making- distribution of the proceeds of sale to your stockholders.
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(g). Said new· corporation will, as hereinafter provided,
by its written obligation to you, bind itself to forthwith
issue and deliver to you npon your ascertaining, and
your giving it written notification of, the number of
shares of each of vour four classes of stock issued and
outstanding the holders whereof clo not consent to consummate said sale, conveyance and transfe·r and who do
not become, pursuant to said statutes, entitled to receive from you the fair cash value of their shares1 additional shares of its stock as follo-ws:
Such additional number of shares of its First Preferred
stock as equals, and such number of shares of its NoPar Common stock as equals, one-half of, the number of
shares of your issued and outstanding First Preferred
stock, the holders whereof do not consent to consummate
sa.id sale, conveyance and transfer, and who do not become, pursuant to said statutes entitled to receive from
you the fair cash value of their said shares; and such
additional number of shares of its Second Preferred stock
as equals, and such nnmher of shares of its No-Par Common stock as equals one-fou'rth of, the number of shares
of your. issued and outstanding Second Preferred stock,
the holders whereof do not consent to consummate an<l
sale, conYeyance and transfer, and who do not become,
pursuant to said statutes. entitled to receive from you
the fair cash value of their said shares; and such additional number of sliares of its Third Preferred stock as
equals, and such number of its shares of its No-Par Common Rtock as equals one-eighth of, the number of shares
of your issued and outstanding Class C Preferred stock,
the holderR whereof do not. consent to conpage 82 } summate sairl ~ale, conveyance and transfer,
m1d who do not become, pursuant to said statutes, entitled to receive from yon the fair cash value of
their said Rhares; and sucl1 additional number of shares
of its No-Par Common stock as equals the number of
shares of your issned and outstanding common stock,
the holders whereof do not consent to consummate such
sale, conveyanC"e and transfer. and who do not become,
pursuant to said Rtatnte~, entitled to receive from you
the fair C"as11 value of their said shares. If it shall occur
that upon the ba:-:es set forth in any of the foregoing
provi:-:iom; of clause ( g) that you are entitled to receive,
in addition to full shares of said No- Par Common stock
aliquot part or parts of a sha1·e of that stock, said new
corporati011 will issue. and deliver to you its certificate
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or certificates for such aliquot part or parts of a share
of said No-Par Common stock~

AR'fl.CLE III

If it shall he the judgment of your board of directors that
it is for the interest of yom· corporation to make the sale,
conveyance and transfer of the whole of its properties ancl
assets, including good will and all other intangible assets (but
not its franchise to be a corporation), as a going conce·rnr
and if said board shall, in thc~ir discretion, determine that
such sale, conveyance and transfer should be made upon the
terms and conditions and for the considerations herein set
forth, then said board shall so declare upon the records of
said boa1·d; and in that event1. You shall at once notify us in writing of such action
by said board; and yon shall then promptly and with all reasonable dispatch proceed to give written notice to all your
stockholders of said board's actions, and of such proposed
sale, conveyance and transfer, and the terms and conditions
thereof and the considerations therefor, and afford to each
and every stockholder of your corporation, including ourselves respectively, an oppo1·tunity to authorize you by his
written consent to consummate such sale, conveyance and
transfer and to agree in writing ·with you to surrender· and
deliver to you for cancellation his shares of stock in your
company and the rights now and hereafter existing or arising thereunder or appertaining thereto as above specified,
and to accept and receive from you in exchange therefor,
shares of stock of said new corporation on the bases and of
the classes as outlined in the above sub-paragraphs (a), (b ),
(c), (d) and (e), respectively, of Clause 2 of Article II
above.
2. And if you shall thereaft~r and at any time before February 1, 1939, be authorized by the wTitten consents (a) of
the holders of at least eighty per centum of the issued and
outstanding shares of the First Preferred stock of your corporation, and (b) of the holders of at least eighty per centum
of the issued and outsta11ding shares of the Second Preferred
stock of your corporation, and (c) of the holders of at least
eighty per centum of tl1e issued and outstanding shares of the
Class C Preferred stoek of your corporation, and ( d) of tl1e
holders of a.t least eighty per centnm of the issued and outRtanding 8hares of the Common stock of your corporation,
to consummate such sale, conveyance and transfer, and if an
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the holders of your stock who so authorize by their written
consent the consummation of such 8ale, conveyance and tra.nsf er shall also have made the agreements in writing with you
to surrender and deliver to you for cancellation their shares
of stock of your corporatio1~ and all rights existing or arising thereunder or appPrtaining thereto as above specified,
and to accept and receive from you in exchange therefor,
shares of stock of said ne,,r corporation as hereinbefore set
forth, YOU SHALL '11HEREUPON forthwith notify us
thereof in writing and state in such written notice the number of the shares of each of vour aforesaid several classes
of stock the holders whereof "'have given such authority as
aforesaid by their written consents and who have made such
agreements as aforesaid in writing with you.
3. And if after your giving to us the aforesaid notification in writing containing the information above mentioned,
and before the consummation of the purchase and sale herein
outlined by your conveyance and transfer to said new corporation as hereinbef ore provided, any other or others of
vour stockholders shall also authorize by their written consents the consummation of such sale, conveyance and transfer and make like agreements in writing with you as above
specified, YOU SHALL THI-OREUPON forth·with notify us
thereof in writing- and state therein the numbe'r of additional
shares of each of your aforesaid several classes of stock the
holde.rs whereof have also so authorized such consummation
and made such written agreements with you as aforesaid.
ARTICLE IV

,v

e will promptly upon recehring from you the written notification provided for in Clmrne 2 of Article III hereof, and
provided such notification is received by us from you on or
before February 1, 1939, and it contains the information required to be stated therein, cause to be created the aforesaid new corporation.
ARTICLE V
And if the last aforesaid written notification and containing
the information provided for in Clause 2 of Article III hereof
is received by us from you on or before February 1, 1939, and
if you shall he in readiness at any time after our receipt of
said written notification to consummate the sale, conveyance
and transfer as herein outlined, you shall thereupon give to
us at least ten days' written notice of the time (and which
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shall not in a.ny event be later than January 31, 1940) and
place in Lynchbnrg, Virginia, fixed upon by you for so doing, and said new corporation will attend at such
page 83 ~ time and place and will then and there accept and
receive from you the conveyance and transfer to
it of all your aforesaid properties and business and _possession thereof, and at the same time (1) issue and deliver to
you its certificates dated as of that day, for the numbers of
shares of its several classes of its capital stock as he·reinbefore provided, and in accordance with the written notifications from vou to us and the information contained therein
provided f oi· by Clause 2 and Clause 3 of Article III hereof;
and (2) said new corporation will also, at the same time and
place, deliver to yon its written obligations as provided for
in said paragraph ( f) and (g) of Clause 2 of Article II
hereof.

ARTICLE VI
Pending the consummation of the purchase and sale herein
outlined, you shall continue your business operations, and
at the time and place of such consummation as aforesaid 1
you shall, in consideration of said new corporation's issuance
and delivery to you of its certificates for the appropriate
number of shares of each of its several classes of capital
stock as above provided for, and said new corporation's delivery to you of its written obligations as above provided for,
then convey, transfer and deliver unto said new· corporation
as its own, the ,vhole of your aforesaid properties and assets, real, personal and mixed, including good will and all
other intangihle assets, excepting only your franchise to
be a corporation, wherever situated or being (but without
any decrease in assets and without any increase or change
in the character of your debts, contracts, obligations, undertakings or liabilitie8 except in the ordinary course of yom·
business), by your then delivery to said new corporation any
and all such deeds, assignments, contracts and documents
duly executed by you (and made ready for reco'rdation and
reµ:istration where recordation or registration thereof is
either usual or advantageous) as may be needful or advantageous for fully effectuating such sale, conveyance and transfer.

ARTICLE VII
You are to comply with and unite with us or said new corporation, or both, in complying with any and all provisions of
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the so-called "Bulk Sales Statute'' of the State of Virginia,
in so far as they may he or become applicable to the sale,
conveyance and transfer herein outlined; and upon the aforesaid sal~, conveyance and transfer being made by you, said
11ew corporation shall forthwith he and become your successor in business, and have the right to hold itself out as
suclL
ARTICLE VIII
(1). Unless you shall before February l, 1939, be authorized l:>y the written consents of the holders of at least eighty
per centum of each of your four Revera! classes of stock as
specified in Clause 2 of Article III hereof to consummate
the sale, conveyance and transfer as hereby proposed, and
who also shall have before that date made any agreements in
writing with you as specified in Clause 2 of said Article III,
or (2) if you shall not on or before February 1, 1939, (deliver to us the notification in writing and containing the information as specified in said Clause 2 of said Article III,
this proposal of purchase and your acceptance thereof shall,
in either or both of such events, stand and be withdrawn,
terminated and ended and there shall be no liability upon any
party by reason of this proposal and you:r acceptance thereof;
and furthermore, there shall be no liability upon us or any
of us even though this proposal he accepted by you if said
sale, conveyance and transfer Rhoulcl fail of consummation
for any cause beyond our control, provided we shall have
faithfully and diligently endeavored to fulfill our undertakings hereunder.
ARTICLE IX
All notices to be given by you to UR hereunder shall be
sufficiently given by your mailing the same to us at our 'respective addresses as the same are stated beneath our sev-eral signatures hereunto; and any notices to be given hereunder by us to you shall be sufficiently given by our mailing
the same addressed to you at No. 50 Ninth Street, Lynch·
burg, Virginia.

ARTICLE X
In order that you and through you your stockholders may
he fully informed of our relationship to the purchase and
sale l1ereinhefore proposed, 'Ye state that we are severally
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stockholders of your corporation and directors- thereof; a11di
that it is the purpose of each of us as such stockholders be.fore FelJruary 1, 1939, to authorize. you by our seve.ral written consents-_ to make the aforesaid sale, conveyance and.
transfers and before the last mentioned elate to agree with
you in writing to surrender to you our respective shares of
stock in your corporation and all rights existing or arising
thereunder as hereinbefore provided for as to other sfockl1olders so authorizing you hy their written consents and to
accept and receive from you in exchang·e therefor, and upon
the l)lan hereinbefore outlined, shares of stock of. said new
corporation.
We herel)y further severally state that if this proposal il4
accepted by you and the aforesaid sale, conveyance and transfer is consummated, ea{'h and all of us will surrender and
assign to said new corporation at the time of such consum-mation every benefit or profit, if any, that accrues to or that
is or could he received by us or any of us from such consummation, save and except only such as may accrue to us
respectively from our severally hereafter authorpage 84 ~ izing yon by our written consents to make such
sale, conveyance and transfer and making the
agre~ments in writing with you as aforesaid to surrender to
you our present sliares of stock in your corporation and all
rights, existing or arising thereunder as hereinbefore set
forth and to accept and receive from you in exchange therefor, and upon the bases hereinhefore outlined, shares of stock
of said new corporation.
Your signature to the ''Acceptance'' hereunto attached,.
and following our signatures to this proposal, will constitute
a contract between us.

WITNESS our hands and seals this the 22nd day of July.,
1938.

DAVID H. DILLARD
[SEAL]
.Address: Lynchburg, Va.
J. T. NOELL, JR.
[SEAL]
Address: Lynchburg, Va.
JOHN M. MILLER, JR. [SEAL]
Address : Richmond, Va .
.A.CCJUPTANCE:
Pursuant to a resolution adopted by the board of directors
of Craddock-Terry Company on the 22nd clay of July, 1938,
the foregoing offer of purchase made hy David H. Dillard,
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John M. Miller, Jr., and J. T. Noell, .Jr., is hereby accepted
on this the 22nd day of July, 1938.
CHADDOCK-'I1ERHY COMP ANY, a Corporation,
By JOHN A. FAULKNER,
Its President.
SEAL
Attest : H. A. "TELLS,
Secretary.
EXHIBIT C
CERTIFICATE OF INCORPORATION
OF
CRADDOCK-TlIJRRY SHOE CORPORATION
THIS IS TO CERTIFY that we, the undersigned, desire
to, and hereby do, associate ourselves to establish a corporation under and by virtue of the provisions of Chapters 146,
147 and 148 of the Code of Virginia. of 1919 and Acts amendatory thereof and for the purposes and unde·r the corporate
name hereinafter mentioned, and to that end we do by this
our certificate of incorporation, set forth as follows:
1. The name of the corporation -is to be CRADDOCK~rERRY SHOE CORPORATION.
2. The name of the City wherein its principal office in this
State is to be located is Lynchburg, Virginia.
3. The purposes for which it is formed are as follows:

(a). To purchase, lease or acquire by any and all lawful
means, and own, construct, maintain and operate, factories, machinery, equipment and materials of all kinds
for engaging in, doing and carrying on the business of
manufacturing, selling and othenvise lawfully disposing
of boots, shoes, rubbers, hosiery and footwear of any and
all kinds and leather, rubber and composition goods of
any and all kinds, now or hereafter in use, and any and
all parts of any such, and shoe findings and lasts of all
kinds, and with authority and power to sell, demise, encumber, transfer, and convey any or all such properties,
real or personal, or both ; and to do a.ny or all of the aforesaid things or businesses in the State of Virginia or outside of said State, or both.
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(b). To buy, sell, deal and trade in any or all of the above
named or ref erred to articles a.nd things and especially
any or all such merchandise, articles and things as are
now o·r may hereafter be sold or traded in by shoe manufacturers and shoe stores, or either, at retail, wholesale,
on a commisRion basis or in a.ny other lawful way, and
by any or all such methods; and to maintain, conduct and
operate wholesale or retail stores, or both, for any and
all such purposes ; to build, acquire, own, lease, maintain,
use, furnish, equip and ope·rate offices, stores and ware. houses deemed useful by the corporation for any or all
of the purposes and businesses of the corporation, and
to dispose of, sell, encumber, demise, transfer and convey
any or all of the same, and to do any or all such things
in the State of Virginia or outside of said State, or both.
( c). To purchase or in any othe1~ la-wful way acquire,
ovn.1, hold or operate the brn;;iness, good will, assets and
properties, real or personal, or both, or any part thereof,
of any individual, firm or corporation as a going concern
o·r otherwise, and to pay the refor in cash, stock or securities of this corporation, or by assuming
page 85 ~ and agreeing to pa:y, fulfill or perform all or
any part of the debts, contracts and obligations of such individuals, firm or corporation, or by both
of such ways.

4. Said corporation shall have, in addition to all powers
existing, granted or conferred by present or future laws of
the State of Virginia, all powers and authorities incident to
or which may be either advantageous or necessary for performing or carrying out any or all of its aforesaid purposes;
and also the power to subscribe to, purchase or othe'rwise acqufre, or to guara.ntee or become surety in respect of, the
stocks, bonds or other securities and obligations of other cor})orations wherever incorporated; and to issue its stock in
exchange for the stock of any other corporation wherever incorporated, and to have enjoy and exercise a.ll rights and
11rivileges, including voting rights, in respect of the stocks,
bonds, securities and obligations of such other corpor.ations
as it may hold tha.t a natural person if the owner of such
stocks, bonds, securities and obligations would be entitled to
have, enjoy and exercise. Nothing, however, in this certifie.ate of incorporation contained shall authorize the corporation to engage in the banking or insurance business, or the
business of a railroad company, telegraph company, telephone
company, canal company, turnpike company or other public
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service corporation, or other company which shall need to
possess the right of eminent domain for the purpose of taking and condemning lands within the State of Virginia, or to
·· issue bills, notes or other evidences of debt for ci'rculation as
money or to carry on any business or exercise any power in
any state or rountry which a similar corporation organized
unde~ the laws of such state or country could not carry on or
exermse.
5. The minimum amount of the capital stock of the corporation shall be 100 shares of Common stock without par
value. The maximum amount of the capital stock of the corporation shall consist of the following classes and shares of
stock, to-wit:
(a). 12,500 shares of Ji,irst Preferred stock of a par value
of $100.00 per sha-re, which shall be upon the following

terms and conditions :
(i). It shall be entitled to cumulative dividends payable from earnings as follows: For the period from
the date of its issuance and until December 31, 1943,
inclusive, at the rate of five per centum per annum
on said par value, pay!lhle at the rate of two and onehalf per centum semi-annually on the 30th day of
June and the 31st day of December in each year of
said period, and thereafter at the rate of six per
centum per annum on said par value, payable three
per centum semi-annually on the 30th day of June
and the 31st day of December in each year, as and
when declared by the boa.rd of directors; and all
dividends that accrue on any of said sharP.s of stock
shall be paid in full, but without any interest thereon,
before any dividends are paid on any othe·r cla.ss of
stock issued by tl1e company.
(ii). It shall he preferred for said par value thereof
over all other classes of stock in the company's assets in the event of liquidation, but sha11 share no
further therein.

(iii). The holders of such sl1ares shall have the right
to vote nt all stockholders meetings of the ,company,
one vote for each share of such stock held.

(b). 12,500 shares of Second Preferred stock of the par
value of $100.00 per share, which shall be upon the fol1°':ving terms and conditions:

-/
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<i). It shall be entitled to cumulative dividends payable irom earniugs as follo,Ys: For the period from
the cfate of its issuance until December 31, 1943, inclusive, at the rate of four per centum per annum on:
said par value payable at the rate of two per centum
semi-annually on the 30th day of June and the 31st
day of December in each year of said pe,riocl, ancl
thereafte·r at the rate of six per centum per annum
on said par value, payable three per centum semiannually on the 30th day of June and the 31st day
of December in each year, as and when declared by
the hoard of directors; and all dividends that accrue
on any of said shares of stock shall be- paid in full,.
but without any interest thereon, before any dividends are paid on either the Third Preferred stock
01· the Common stock issued by the company.
(ii). It sliall be preferred for said par value thereof"
over the Third Preferred stock and the Common
stock in the company's assets in the event of any
liquidation, but shall share no further therein.
(iii). The holders of said shares shall have the right
to vote at all stockholders meetings of the company,
one vote for each share of said stock held.

( c). 9,956 shares of Third Preferred stock of the par
value of $100.00 per share, which shall be upon the following terms and conditions :
(i). It shall be _entitled to cumulative dividends payable from earnmgs as follows: For the period from
the date of its issuance until December 31, 1943, inclusive, at the rate of three per centum per annum
on said par value, payable at the rate of one and onehalf per centum semi-annually on the 30th day of
June and the 31st day of December in each
page 86 ~ year of said period, a.nd thereafter at the
rate of six per centum per annum on said
par value, payable three per centum semi-annually on
the 30th day of ,June and the 31st day of December in
each year, as and when declared by the board of directors; and all dhridends that accrue on said shares
of stock shall be paid in full, but without any interest
thereon, hefore any dividends are paid on the Common stock issued l)y the company.
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(ii). It shall he preferred for said par value thereof
over the Common stock in the company's assets in
the event of any liquidation, but shall share no further therein.
(iii). The holders of said shares shall have the right
to vote at all stockholders meetings of the company,
one vote for each share of said stock held.
(d). 50,000 shares of Common stock without par value
(and elsewhere herein referred to as No-Par Common
stock) which shall be upon the following terms and conditions:
( i). It shall have no par value, and may be issued
in fractional shares.
(ii). After the payment from earnings of all dividends which sh~ll have accrued on the First Preferred, Second Preferred and Third Preferred classeH
of stock as above prmided for, and after also deducting from earnings the amount of dividends to
accrue on said three preferred classes during the
then current year, dividends may be paid from the
remaining net earnings upon all No-Par Common
stock issu~d and outstanding as and when declared
by the board of directors; Provided, however, that
if for any calendar year, or any part of any calendar
year, prior to January 1, 1944, there be declared any
dividend in excess of $1.00 per share on such NoPar Common stodr, there must, a.t the time of the
declaration of anv such dividend on said No-Par
Common stock, be·· also declared an additional dividend from earnings on each share of the aforesaid
First, Second and Third Preferred classes of stock
then issued and outstanding, in an amount equal to
the amount of the dividend declared in excess of $1.00
per share upon said No-Par Common stock for that
year or part of year; except that the aggregate
amount of all dividends (including any additional
dividends as provided for in this clause) that may
be declared. on the shares of any of the said threo
classes of preferred stock for any such year or part
thereof, shall not be in excess of the rate of six per
centum per annum on the par value thereof; and on
and after January 1, 1944, no such additional dividends shall be declared or paid on any shares of the
aforesaid three classes of preferred stock.
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(iii). The No-Par Common stock issued and outstanding at the time of any liquidation of the Company's assets shall sha.re ratably in the balance of
the Company's assets remaining after the First Pref erred, Second Preferred and Third Preferred shares
of stock issued and outstanding hereunder shall have
been paid in full therefrom according to their aforesaid several priorities.
(iv). The holders of the shares of No-Par Common
stock shall have the right to vote at all stockholders
meetings of the Company, one vote for each share
of said stock held, and holders of a fractional parf
of a share of said stock shall have a like fractional
vote therefor.

6. The Corporation rna.y, at any time and from time to
time, at the option of the hoard of directors, redeem the whole
or any part of said First Preferred stock, on any dividend
payment date after the issuance thereof, by paying $110.00
for each share thereof, together with a sum equivalent to the
amount of all dividends accn1ed and unpaid thereon, upon
giving notice of tlw Corporation's intention to redeem such
shares hy mailing the same at least sixty days before the date
of redemption to each holder of record of the shares to be
redeemed at his last known postoffice address as shown by
the Corporation ,s records ; and if less than all the shares of
said First Preferred stock are to be redeemed. the shares to he
redeemed shall be selected by lot in such manner as the Board
of Directors shall determine. The holders of shares of First
Preferred stock called for redemption shall not, after the dah~
fixed for the redemution of :mch shares, possess or exercise
a.ny rig·ht as stockholders of the Corporation, except the right
to receive from the Corporation the redemption price of such
~hares, without intel'm.:t, upon surrender thereof. And any
First Preferred stock called and redeemed shall not therenfter be re-issued, but 8hall he forthwith cancelled. And furthermore, the Corporation may, at anv time and from time
to time, at the option of the Board of Directors, purchase the
whole or any part of said First Preferred stock. on the open
market, upon the l)est terms rea~onably obtainable, but in no
event at a nrire greater than the aforesaid price of redemption of such shares, ancl anv shares so nurchased shall not
thereafter he re-is:=med, but shall he forthwith canrcllecl.
And after hut not befor<1 the cancelh,tfon throug;h redemption or purchase, or both, as aforesaid, of all the shares of
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the aforesaid First Preferred stock, the corpora:page 87 } tion may, at any time -0r from time to time, at the
option of the Board of Directors, redeem the whole
or any part of the said Second Preferred stock on any dividend payment date after the issuance thereof, by paying
$110.00 for each share thereof, together with a sum equiva]ent to the amount of all dividends accrued and unpaid
thereon, upon giving notice of the Corporation's intention to
1·edeem such shares by mailing the same at least sixty days
l1efore the date of redemption to each holder of record of the
shares to be redeemed at his last known postoffice address
as shown by the Corporation's records; and if less lhan all
the shares of 8aid Second Preferred stock are to be redeemed,
the shares to lle redeemed shall be selected by lot in such
manner as the Board of Directors s11all determine. The hold. ers of shares of Second Preferred stock called for redemption shall not, after the date fixed for the redemption of such
shares, possess or exercise any right as stockholders of the
corporation, except the right to receive from the Corporation
the redemption priee of such shares, without interest, upon
the surrender thereof. And anv Second Preferred stock
called and redeemed shall not thereafter be re-issued, but Rhall
forthwith be cancPlled. And furthermore, the Corporation
may, after hut not before, the cancellation through redemption or purchase, or both, of all of said First Preferred stock,
at any time and from time to time, at the option of the Board
of Directors~ purchase the whole or any part of said Second
Preferred Stock, in the open market, upon the best terms
reasonably obtainable. hut in no event at a price greater than
the aforesaid price of redemption of such Second Preferred
shares, and any Second Preferred shares so purchased shall.
not thereafter be re-issued but sha11 be forthwith cancelled.
And after but not -before, the cancellation through redemption or plrrchase, or both, as aforesaid, of all the shares of
Uie aforesaid First Preferred and Second Preferred stock,
the Corporation may, at any time or from time to time, at
the option of the Board of Directors, redeem .the whole or
any part of said Third Preferred stock. on any dividend payment date after the h,suance thereof, by pa.ying $110.00 for
each share thereof, togetl1er with a sum equivalent to the
a.mount of all dividends accrued and unpaid there011, upon
giving notice of t11c Corporation's intention to redeem such
shares by mailing the same at least sixty days l1efore the
date of redemption to each 110Ider of record of the shares
to be redeemed at his last know11 postoffice address as
sl1own by the Corporation's records: and if less than all the
shares of said Third Preferred stock a re to be redeemed, the
shares to be redeemed shall be selected by lot in such manner
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as the Board of Directo1·s shall determine. The· holders of
shares of Third Pref erred stock called for redemption shall
not, after the date fixed for the. redemption of such shares,,
possess or exercise any right as stockholders of the Corporation, except the right to receive front the Corporation the redemption price of such 8"harN;J without interest, upon the su·r-rende·r thereorr And anv Third Preferred stock called a.nd
redeemed shalI not thereafter he re~issued, but shall forth-with be cancelled~ And furthermore, the Co·rporation may r
after but not before, the canceHation through redemption orpurchase, or both, of all of said ~.,.irst Preferred stock and
a:11 of said Second Preferred stock, at any time and from time
to time, at the option of the Boa1·<l of Directors, purchase the
whole or any part of sa.id Third Preferred stock, on the open
market, upon the best terms reasonably obtai1:1abie, but in no
event nt a price greater than the aforesaid price of· redemption of such Third Preferred shares, and any Third Preferred
shares so purchased shall not thereafter be re-issued but sha.lI
be forthwith cancelled.
7. The period for the duration of the corporation is unlimited.
8. The names and residences of the officers and directors,.
who, unless sooner changed by the stockholders, shall, for the
first year, manage· the aff'airs of· the corporation are as folIows:.
OFFICERS

Na.me

Office
President
Vice-President
Vice-President
Vice-President
Treasurer
Secretary

JOHN A.
CHAS. G.

FAULI<NER
CRADDOCK

JoHN vV. JAMES
Lours F. ALMOND

A. V.
H. A.

,v

EEKLEY
vVELLs

Address
Lynchburg,
Lynchburg,
Lynchburg,
Lynchburg,
Lynchburg,
Lynchburg,

Va.
Va.
Va.
Va.
Va.
Va.

DIRECTORS

Name

Address

JoHN vV. CRADDOCK.....- .....•....-....-..........-····-····-···-·--····-····Lynchburg,
D. H. DtLLAnD.....-··········-·········-····-.........·-····-····-····-····-····-·····Lynchburg,
.r. A. FAULKNER.....-·-····-··-····-····u.........._.....-....-....-....-............Lynchhurg,
.J. T. NoELL, JR ......·-···············-················-·-·······-·······-·······-···-···Lynchburg,
,TOHN W. J AMES...........................................·-····-····-····-····-····-····Lynchburg,
•JORN M. M1LLEn, ,TR-·····-····-·············-·······-·······-·······················Richmond,
T. G. RoBBs.......................-...-...................................-····-····-··········J..Jynchburg,
CHARLES G. CRADDOCK ........-·······························-····-··········-····.Lynchburg,
TJ. F. A.LMOND............-......................-····-··.........................-····-····-·····Lynchburg,

Va.
Va .
Va .
,ra.
Va .
Va.
Va.
Va.
Va.
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The Board of Directors shall consist of not less than seven
members, and may consist of such additional members as the
stockholders may, from time to time, elect.
The Board of Direetors Rhall have authority to elect such
additional officers, from time to time, as said Board may deem
advisable.
9. The amount of real estate to which the holdings of the
corporation are at any one time to be limited, is one thousand
acres.
Given under our hands this ···········-····· day of ··························-·········-·····,
]93.....-.....

(Notary Certificate Omitted)
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EXHIBIT D

RESOLUTIONlS OF BOARD OF DIRECTORS
ADOPTED JULY 22, 1938
(D. H. Dillard, John l\L :Mille·r, ·Jr., and J. T. Noell, Jr.,
·
not voting)
BE IT AND IT HEREBY IS RESOLVED bv the Board
of Directors of Craddock-Terry Company~
(1). That it is the judgment of the Board of Directors of
Craddock-Terry Company that it is for the best interest of
Craddock-Terry Company and of its stockholders to accept
said proposal, and to sell, convey and transfer the whole of
its properties and assets, including g-ood will and all of its
intangible assets as a g-oing concern (hut not its franchise to
he a corporation) for the considerations a.nd upon the terms
and conditions set forth in said proposal; and
(2). That the aforesnid proposal of David H. Dillard, ,John
1\f.. Miller, Jr., and ,J. T. Noell, Jr., be, and the same hereby
is accepted ; -and
(3). That the President of this company be and he hereby
is authorized and directed to execute upon duplicate copies
of said proposal duplicate acceptances thereof, in the name
of and on behalf of this company, and the Secretary of thh;
company is authorized and directed to affix the seal of this
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company to said acceptances, and said officers are authorized
and directed to thereupon deliver an executed copy of said
proposal with such acceptance thereof to said David H. Dillard, ,John l\L Miller, Jr., and J. T. Noell, ,Tr., and to give to
them the notice of the action of this board as set forth in
Clause 1 of Article III of said proposal; and to retain one of
said proposals with such acceptance thereof, in the files of
this company.
( 4). The officers of this company are hereby authorized and
directed to ca·rry out in all respects the terms and conditions
of said accepted proposal and to do any and all things proper
and necessary for the full performance thereof.
page 89
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(To be executed by stockholders
consenting)

AUTHORIZATION CONSENT AND AGREEMEN'l:
. 'fO CRADDOCK-TEHRY COMPANY, A CORPORATION
Lynchburg, Virginia.
·
The undersigned herehy acknowledge(s) receipt of your letter of August 1, 1938, outlining a p1·oposed sale of all the
properties, as~ets and good will of your company ( other than
its franchise to be a corporation) as a going coneern, and en·closing (a) extracts of certain applicable Virginia statutes,
(b) a copy of the proposal of purchase made to you by D.
H. Dillard, John M. Miller, Jr., and J. T. Noell, Jr., together
with a copy of the certificate of incorporation of the p·roposed
new corporation to be formed by them, and of the acceptance
thereof and ( c) copy of resolutions adopted by your Board
of Directors on July 22, 1938, for accepting said proposal.
(1). The undersigned, as the holder (s) of ···········-···-···--·-········
shares of yoU'r First Preferred stock; ·····--··-··········-···········shares of
your Second Preferred stock; ···········-····-··········-·····shares of yom·
Class C Preferred stock; ·················-····-····-·····shares of your Common stock hereby, for value received, authorize(s) you by
this wTitten consent to consummate the sale, conveyance and
transfer of all the properties, assets and good will of said
Craddock-Terry Company ( oth~r than its franchise to be a
corporation) as a going concern on the terms and conditions
and for the considerations set forth in the aforesaid proposal.

(2). And (in conformity with said proposal), the undersigned also he1·ehy, for value received, agree ( s) with you in
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·writing to surrender and deliver to you for cancellation the
above mentioned shares of stock and all rights, including any
accumulated dividends now or hereafter existing or arising
thereunder or appertaining thereto, and to accept and receive
from you in exchange for each share of your aforesaid First
Preferred stock, one share of the First Preferred stock and
one-half share of the No-Par Common stock of said proposed
new corporation; and to accept and receive from you in ex~hange for each share of your aforesaid Second Preferred
stock one share of the Second Preferred stock and one-fourth
share of the No-Par Common stock of said proposed new corporation; and to accept. and receive from you in exchange
for each share of vou·r aforesaid Class C Preferred stock one
share of the Third Preferred stock and one-eighth share of
the No-Par Common stock of said proposed new corporation;
and to accept and receive from you for each share of your
aforesaid Common stock one sha1·e of the No-Par Common
'5ltock of said proposed new corporation.
In consideration of your efforts to have similar consents
and agreements executed and delivered to you by ofher stockholders of Craddock-Terry Company as to their stock therein,
and of the benefit the undersigned hopes to derive from the
consummation of the sale, conveyance and transfer of the
assets of Craddock-Terry Company as set forth in said proposal, this consent and agreement shall stand and be forever
binding and irrevocable; :mbject only to the following limitations: (a) if before February 1, 1939, there shall not have
been executed and delivered to you similar consents and
agreements by stockholders (including the undersigned) holding at least 80% of each clas~ of your stock now issued and
outstanding; or, (b) if there shall have been before that date
executed and delivered to you similar consents and agreements
l>y stockholders as aforesaid holding at least 80% of each class
of your stock now issued and outstanding, but said sale, conyeyance and tra.nsfer lJe not consummated on or before Jan.ua
31, 1940, then upon the happening of either of such
.events, this consent and agreement shall cease to he effective.

ry

,VITNESS the following- signature(s) and seal(s) of....-----·
·----------····-·-----·----·---·--·-····-···-····this..... ---··-·--·-·····day of····-··-·-·-------------------,
]93.............
····-····-····-····-····-····--····-····-····-····-····-····-····· (SEAL)
····-····-····-··-······-······-····-····-····-····-····-····-····· (SEAL)
7
1\ itness ·................·-···-·······--···--···------····-····---··--·--·-··---··--·
Address..........·-····-····························-····-················-··············
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My address to which the necessary notice may be sent is::

NOTE: lVTiere- a corporatfrni signs, have the proper officer affix its sear
NOTE~ When signed, ·nuz.il to conipany in enclosed Pnvelope~
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EXHIBIT NOTICE 2..

To John A. Faulkner, Preside'Ilt of Craddock-Terry Company, a Virginia Corporation:
To ,John A., !4.,anllmer, President of Craddock-Te.rry Shoe
Corporation,. a Virginia Corporation:
I, Vf. D. Powell, of the City of Danville, Virginia,. a stockholder of Craddock-Terry Company, a V1irginia Corporation with its principal office at Lynchburg, Virginia, not having given assent to the sale by Craddock-Terry Company
of the whole of its properties and assets, including good will
and all other intangible assets as a going concern, to Craddock-Terry Shoe Corporation, as proposed in its printed
stockholders letter under date of August 1, 1938, do hereby
notify you as President of Craddock-Terry Company aforesaid, and also as President of Craddock-Terry Shoe Corporation, the purchaser of all properties and assets of the
said Craddock-Terry Company as a going concern, that I
am dissatisfied with the said sale, and hereby signify my
dissent thereto by giving you, President of both corporations
aforesaid, this notice in writing, but in giving you such notice I do not elect to adopt the statutory procedure set forth
in Section 3822 of the Code of Virginia as amended, for
the determination of the fair cash value of the stock of Craddock-Terry Company held by me and my rights in the matter, but hereby notify you that I will institute a proper suit
in equity against your Corporations and the directors thereof
for the purpose of establishing the fair cash value of my
stock, and of establishing my claim for accumulated dividends thereon, and for the further purpose of requiring them,
by a proper decree, to pay to me the fair cash value of such
stock and the amount of the claim to accmnulated dividends
aforesaid, as may be allowed me in said suit.
Given under my hand this 13th clay of April, 1939.

"\V. D. PO.WELL.
"\V. D. PO"\VELL.
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Executed on the 15 day of April, 1939, by delivering a true
copy of the within su.mmons to J olm A. Faulkner, Pres. of
the Craddock-Terry Shoe Co. Inc. a corporation in the City
of Lynchburg, Va. wherein the said J no. A. Faulkpage 91 ~ ner resides and his place of business is and wherein
also the principal office of said corporation is located.

I•,_ S. TYREE, S. C. L.
Executed on the 15 day of April, 1939, by delivering a true
copy of the within summons to J no. A. Faulkner Pres. of the
Craddock-Terry Shoe Co. Inc. a. corporation in the City of
Lynchburg, Va. wherein the said J no. A. Faulkner resides
and his place of business is and wherein also the principal
office of said corporation is located.

F. S. TYREE, S. C. L.

,v. D. Powell &c.
v.

Craddock-Terry Company et als.
'' Exhibit Notice 2 ''
:b,iled May 12, 1939.

H. H. :M., Olk.
page 92

,v. D.

v.

~

At another day, to-wit, at Lynchburg Corporation Court, May 24th, 1939.

Powell, Plaintiff,

Craddock-Terry Company, et als, Defendants.
Pursuant to Section 5898 of the Code of Virginia, Judge
Aubrey E. Strode, who is the ,Tudge of the Corporation Court
for the City of Lynchburg, Virginia, wherein this cause is
pending, enters of record that he is so situated in respect
of said cause as to render it improper, in his opinion, for
him to preside at the trial of Raid cause; and the said Judge
tl1erefore hereby directs the Clerk of said Court to at once
certify the Rame to Justice Herbert B. Gregory of the Supreme Court of Appeals of Virginia. in ordet that the latter
shall designate a Judge to preside at the trial of said cause.
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At another day, to-wit, at Lynchburg corporation court, June 26th, 1939.

Virginia-Supreme Court of Appeals
To All to Whom These Presents Shall Come-Greeting:
Know Ye, That I, Herbert H. Gregory, Justice of the Supreme Court of .Appeals of Virginia, by virtue of autl10rity
vested in me by law, do hereby designate Honorable Henry
C. Leigh, tT udge of the Corporation Court of the City of
Danville, to preside in tl1e Corporation Court of the City of
Lynchburg, to hea-r and determine the chancery case of Vl.
B. Powell v. Craddock-Terry Company, on the 26th day of
June, 1939, and such other time as is convenient, in place of
the Honorable Aubrey E. Strode, Judge of said Court, who
deems it improper for him to sit.
Given under my hand and seal this 7th day of June, 1939.
HERBERT B. GREGORY (Seal)
.Justice of the Supreme Court
of Appeals of Virginia.
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D. Powell, on behalf of himself and all other
stockholders of Craddock-Terry Company
similarly situated

v.

Craddock-Terry Company, a Virginia corporation, et als.

AFFIDAVIT FILED JUNE 13, 1939.
State of Virginia
City of Danville, To-wit:
This day personally appeared before me, Helen E. Bootl1,
a NIOtary Public in anrl for the State nnd City aforesaid, vV.
D. Powell. personally known to me, who upon oath stated
that the allegations of his bill in cl1ancery in the above-styled
chancery cause, now· pending in the Corporation Court of
Lynchburg, Virginia, are true to the best of his knowledge
and belief; that there has come to hh; knowledge through publication in The News, puhfo~hed and circulated in the City·
of Lynchburg, Virginia, under date of Mav 27, 1939, information that the Board of Directo1·s of Craddock-Terrv Shoe
Corporation has declared :t dividend on its three classes of
preferred stock as of July 1, 1939: that the members of this
same Board of Directors have been made parties defendant
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to the above-styled chancery cause, which was instituted in
the Corporation Court of Lynchburg on or about May 12,
1!)39; and that said publication as to the declaration of dividend on the stock above mentioned is attached to this affidavit.
,v. D. Po,vELL.
Subscribed and sworn to before me this 12th day of June,
1939.
HELENE. BOOTH, Notary Public.
page 93 } NOTICE OF APPLICATION FOR TEMPORARY INJUNCTION OR RESTRAINING ORDER.
'l'o Craddock-Terry Shoe Corporation and John A. Faulkner, John ·w. Craddock, D. II. Dillard, J. T. Noell, Jr., John
vV. ,James, tlohn M. Miller, ,Jr.: T. G. Hobbs, Charles G. Craddock, and L. F1. Almond, Directors of Craddock-Terry Shoe
Corporation :
You and each of you are hereby notified that on June 26,
J.939, at 10 :00 o'clock A. :M., I shall move the Honorable Henry
C. Leigh, specially designated to hear the above-styled cause,
at the courthouse of the Corporation Court of Lynchburg,
in Lynchburg, Virginia, for a temporary injunction or restraining order, restraining you from paying out dividends
on the three classes of preferred stock of the Craddock-Terry
Shoe Corporation on ,July 1, 1939, in accordance with a resohition passed by the Board of Directors of the said corporation on or about May 26, 1939, for the reason that I am entitled
to be paid all accumulated dividends on my preferred stock
in Craddock-Terry Company before the Craddock-Terry Shoe
Corporation has any right to pay out dividends to its stockholders; that you and each of you are made parties def endant to the above-styled chancery cause now pending in tlu:1
Co-rporation Court of Lynchburg; and the bill of complaint
therein filed sets forth in detail the premises upon wliich I
niake claim to prior rights over the stockholders of the Craddock-Terry Shoe Corporation.
Given under my hand this 12th day of June, 1939.

,Y. D. POWELL.
By Counsel.
MEADE & TALBOTT,
His Attys.
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MOTION TO DISMISS FOR MISJOINDER Ol'II
PARTIES.
Filed at 2nd June Rules, 1939.

The undersigned Craddock-Terry Shoe Co·rporation, ancl
,John A. Faulkner, John \V. Craddock, D. H. Dillard, J. T.
Noell, Jr., John '\V. James, John M. Miller, Jr., T. G. Hobbs,
Charles G. Craddock and L. F. Almond, Directors of Craddock-Terry Shoe Corporation, and John A. Faulkner, John
vV. Craddock, D. FL Dillard, J. T. Noell, Jr., John W. James,.
,T ohn M. Miller, Jr., T. G. Hobbs, Charles G. Craddock and
L. F. Almond, Directors of Craddock-Terry Company, hereby
file in the Clerk's Office of the afore said Court at the Second June Rules, 1939 (and which is the rules next succeedbig the rules at which the .bill of complaint l1ereinafter mentioned was filed), this their Motion to Dismiss for misjoinder
of parties the bill of complaint exhibited in the Corpora.ton
Court of the City of Lynchburg, Va., against them and another by Yv. D. Powell suing on behalf of himself and others,
as complainant.
All the aforesaid defendants hereby move that said bill
of complaint be dismissed as to them and each of them and
that ea.ch and all of them be dismissed as parties defendants
thereto, becausepage 95

~

(1). By the statute in such case made and provided (Section 3820a of the Code of Virginia) it
is provided that the value of said complainant's alleged
shares of stock upon his taking the steps provided by that
Section and Section 3822 of said Code for having the fair
cash value thereof determined by appraisal shall be paid by
Craddock-Terry Company (the vendor corporation) to th~
complainant and that the purchasing corporation (CraddockTerry Shoe Corporation) shall in no wise be liable therefor;
and, that if the complaina.nt does not take the steps provided
by said statutes and within the time therein provided for
having the fair cash value of his shares determined by the
appraisal provided therein, he shall be confined to participation in the plan of said sale and the considerations for his
said shares to whieh he may be. entitled by said plan, and his
rights under his sha!es of stock in Craddock-Terry Company,
the vendor corporation, shall thereupon cease and determine.
Said sale was authorized on, to-wit, NoYernber 14, 1939, by
the written consents of the holders of at least eighty per
centum of ea.ch class of stock of said Craddock-Terry Company issued and outstanding, and the complainant, as shown
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by said bill did not at any time within three months thereafter signify his dissent to said sale by notice in writing
served as provided by said statutes.
( 2). Said sale was, as said bill shows, made in all respect~
pursuant to the statutes in such case made and provided and
said statutes are as much a part of said Craddock-Terry Company's charter as if written therein and said charter and
said statutes constitute a binding contract between the complainant and said Craddock-Terry Company and between
the complainant and all other stockholders of that Company.
Said sale was made in strict conformity with said statute!;
and said bill does not aver or charge to the contrary, and it
makes no averment or cha·rge of any unlawful or illegal art
done or intended to be done by the makers of this
page 96 ~ motion or any of them, or of any fraud or conspira.cy between them or any of them, or between
them or any of them ·with said Craddock-Terry Company,
or any averment or charge showing any legal liability upon
the makers of this motion or any of them for comp'ensating
him for his shares of stock and the alleged accumulated,
undeclared and unpaid dividends thereon. By express terms
of said statute the defendant, Craddock-Terry Company, is
a.lone liable to the complainant to make compensation to him
for his alleged shares and alleged accumulated and unpaid
dividends thereon.
(3). Said complainant had he served his written notice of
dissent to said sale (and exhibited with said bill) within the
time prescribed by law and taken the other steps by said
statutes provided, would have been entitled to have the fair
eash value of his shares appraised as of the day before said
sale was authorized as aforesaid, and to have had such fair
eash value as so determined paid to him by Craddock-Terry
Company, and a factor or element in determining such fair
cash value would have been, together with numerous other
elements entering into such determination, the value of th<'
accumulated and unpaid dividends thereon as of the day before the authorization of said sale as aforesaid. He would
in such events as aforesaid have been entitled to receive from
Craddock-Terry Company alone the fair cash value of said
shares as of the dav before said sale was authorized and
as determined by s11ch appraisal thereof, and in which appraisal of said shares ,:voulcl be included the value, if any,
of the accumulated and unpaid dividends on said shares, and
such fair cash value of said shares to be no more or no less
than if Craddock-Terry Company had not sold its assets, but
had continued its business under the same circumstances.
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The complainant not having signified his dis8ent pursuant to the statutes upon which he relies
and within the time thereby prescribed (and which
as aforesaid is a part of his contract with Craddock-Terry
Co.) he is by said statutes deemed to have elected to participate in the plan of sale on the basis therein provided for
stockholders of his class and is not entitled to demand or receive the fair cash value of his shares, but is confined to participation in the plan of said sale, and the shares of stock
of the purchasing corporation to which he may be entitled on
the basis of said plan; and all his rights under his shares
of stock of Craddock-Terry Company have ceased and determined.
Upon the aforesaid grounds and each and all of them the
undersigned makers of the aforesaid motion move the dismissal of the afore said bill as to them and each of them and
that they and each of them he dismissed as defendants in this
suit.
page 97
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CRADDOCK-TERRY SHOE CORPORATION.
JOHN A. FAULKNER,
JOHN W. CRADDOCK,
D. II. DILLARD,
J. T. NOELL, JR.,
,JOHN W. JAMES,
JOHN M. MILLER, JR.,
T. G. HOBBS,
CHARLES H. CRADDOCK,
L. F. ALMOND.

As
Directors of
Craddock-Tern~
Shoe Corporation.

I

lOHN A. FAULKNER,
JOHN V{. CHADDOCK,
D. H. DILLARD,
J. T. NOELL•.JR.,
JOHN ,v. ~TAMES,
JOHN M. MILLER, JR.,
T. G. HOBBS,
)
CHARLES G. CRADDOCK,
L. F". ALMOND.

A
I)~

uectors of
Craddock-Terry
Company.

By MALCOLM K. HARRIS,
KEMP, HOBBS, DANHjL & DAVIDSON,
Their Attorneys.
June 19, 1939.
(Notary's certificate omitted in this transcript.)
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page 98 } DEMURRE~R OF ALL DEFENDANTS AND
ANS"\VER OF CRADDOCK-TERRY COMPANY.
Filed at Second June Rules, 1939.
To the Honorable Judge of the Corporation Court of the City
of Lynchburg, Virginia:
The above named defendants jointly and severally demur
to the Bill of Complaint exhibited against them by W. D.
Powell ( suing on behalf of himself and others), Complainant,
and say said Bill is not sufficient in law; and as and for
the grounds of their demurrer set forth the following:

I.
(a). The Bill is multifarious in that it joins CraddockTerry Company and the persons named as directors of Craddock-Terry Company with Craddock-Terry Shoe Corporation (an entirely separate and distinct corporation) and persons named as directors of said Craddock-Terry Shoe Cor·
po ration, when the causes of action set forth in said bill and
the kinds of relief prayed for therein as to sa.id several defendants are not joint but are several and separate.
(b). Said Bill prays for a decree against Cradpage 99 ~ dock-Terry Company and also for a ~ecree against
Craddock-Terry Shoe Corporation, which said BilJ
shows are separate and distinct corporations, and the right
to a decree against both, if any such right exists, must necessarily rest upon entirely separate and distinct causes, and it.
alleges no fraud or conspiracy between them but shows merely
a sale as authorized by law was made by one to the other.
(c). The Bill undertakes to segregate and separate an alleged cause of action based upon complainant's claim for the
fair cash value of certain preferred shares of stock of Craddock-Terry Co. from an alleged cause of action based upon
complainant's claim for alleged accumulated and undeclared
and unpaid dividends on the same shares of stock.
(d). The Bill attempts to set up a claim under the pro~
visions of Section 3820a of the Code of Virginia against both
Craddock-Terry Co. and Craddock-Terry Shoe Corporation
for payment to the Complainant as a non-assenting stock..
holder, of the fair cash value of his shares of preferred stock
in Craddock-Terry Co. when by the words of taid statute,
relied upon and cited by said Bill of the Complainant, it is
explicitly enacted that-
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'' • • * the value so ascertained shall be paid to such stockholder by the vendor corporation and the purchaser from
the vendor corporation shall in no wise be liable to such Htockholder for the value of his stock * • ~ ''

( e). vY.hile said Bill on its face states the so-called accumulated and unpaid dividends on the Complainant's shar-as havethe nature and character of a debt and claims payment
thereof accordingly,. said Bill further exp·ressly avers that
the rights of creditors of Craddock-Terry Company and Craddock-Terry Shoe Corporation are in no way affected in the
questions sought by said Bill to be adjudicated; and: said Bill
is, therefore, nmltifa:rious,. contradictory,. ampage 100 ~ biguous and vague.

IL
(a). That as to Craddock-Terry Shoe Corporation and a~
to the individuals sued as directors thereof, the Bill alleges
no state of facts showing that that corporation or said individual directors thereof are ·in any way involved or conce·rned with the relief sought by complainant.
(h}. Said Bill shows Craddock-Terry Shoe Corporati,)n is
a mere purchaser of all the assets of Craddock-Terry Company (other than the latter"s franchise to be a corporation)
and that such purchase was made in strict accordance with
the provisions of Section 3820a of the Code of Virginia, rited
in said Bill; a.nd which statute expressly provides that ~uc·h
purchasing corporation shall in no wise ,be liable to ~tockholders (including of course complainant) of Cradd0rkTerry Co. for the value of their stock.

III.
Said Craddock-Terry Company, the individuals ~med as
directors thereof, said Craddock-Terry Shoe Corporation an<l
the individuals sued as directors thereof, as further grounds
of demurrer to said bi11 and the prayer thereof that they or
any of them be restrained from declaring and r,aying- any
dividends on classes of stock issued by said Craddock-Terry
Shoe Corporation, say that said bill does not allege or present facts or circumstance:.:; entitling the complainant to any
order or deeree so restraining them or any· of them, and that
said bill do~s not show the complainant would suffer any irreparable injury or damage.
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IV.
(a). The defendant Craddock-Terry Company a8signs as
further grounds of its demurrer to said bill that the right
of the complainant under the provisions of Section 3820a
and 3822 of the Code of Virginia as to a sale made under
Section 3820a is limited to the statutory rights
page 101 r and remedies provided by said Sections to obtain the fair cash value of his shares of stock as
of the day before the authorization of the sale of the assets
of Craddock-Terry Company under and pursuant to the provisions of Section 3820a of the Code, and that his rights to
have paid to him the fair cash value of his shares under said
statutes, and which complainant's Bill adopts and relies upon,
are predicated on his serving proper notice of his diss~nt
within three months from the day on which such authorization of sale was given by the holders of the requisite number
of shares of Craddock-Te·rry Company's stock issued and outstanding and his fulfilling the other requirements thereof.
While said bill alleges that complainant on, to-wit, April
l 5, 1939, served written notice on the President of said Craddock-Terry Co. that he was dissatisfied with said sale and
of his dissent thereto, the bill does not allege such notice of
dissent and dissatisfaction was given by complainant within
the three months' time prescribed by the statute; and therefore complainant is not entitled to proceed under th(:r ~tatntes
for having appraisal of his shares nor is he entitle«i to proceed by suit in equity to have determined and recover the
fair cash value thereof, because he had full opportunity to
avail of the statutory remedy, and which is part of his contract with Craddock-Terry Co. and the other stoekholders
thereof, and the complainant having failed to abide by that.
contract and perform the condition precedent thl~reof he is
not entitled to accomplish by indirection tha.t whieh he cannot accomplish directly. Complainant is, therefore, hy ·said
Sections of the Code, not no,,r entitled to l1ave appraisal of
his shares and payment of tl1e fair cash value tlie1·ooi paid
to him by said Craddock-Terry Co. through or hy means
of this suit in equity, but he is, as provided by said statute,
nnd his contract confined to participation in the agreement
or plan of sale.
(b). '1:he l1ill shows that complainant thereby
page 102 ~ attempts to segregate his alleged shares of preferred stock of Craddock-Terry Company from
his claim for allc_ged ac()umnlated and undeclared dividemh~
thereon, and that he seeks to have the fair cash value of said
shares determined apart ·from said dividends, and to have
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paid to him the aggregate amount of such dividends. '1:his is
without warrant in law or in equity. At the most the value,
if any, of such accumulated and unpaid and undeelared dividends is a factor in determining the fair cash value of complainant's alleged shares to which such dividend appertains
as of the day, to-wit, before the authorization of the Rale (provided that proper notice of dissent was served as required
by Section 3822 of the Code, and which the bill shows has
not been done). It was furthermore by said statutes necessary, in addition to such notice by the complainant, that he
make a reasonable effort to agree with Craddock-Terry Company as to the fair cash value of his alleged shares; and the
bill does not allege that such was done.

V.
The Bill shows that the sale by Craddock-Terry Co. to
Craddock-Terry Shoe Co·rporation was made pursuant to
statutes authorizing the same; and the said statutes provide
that any stockholder who shall not give his consent therflto
and who shall be dissatisfied therewith shall upon serving
certain notices and taking the procedural steps thereby provided have the fair cash value of his shares determined hY
disinterested appraisers appointed by the court, and that the
value thus ascertained shall be paid to him by said vendor
corporation; or, if he do not serve such notices within the
time provided hy said statutes he shall be deemed to have
elected to participate in the agreement or plan of sale on
the basis therein provicled for stockholders of his class, and
l1is rights shall thereafter be confined to participation in
such agreement or plan of ~ale, etc.
Th<:'refore all of the averments and charges of
page 103 ~ ~aid Bill concerning Craddock-Teny Company's
alleged effort in the years 1935 and HJ37 to Jrnve
its charter amended under Section 3780 of the Code of Virginia and Acts amc:mdatory thereto by the vote or ..-mnsent of
ninety per ccntum or more in interest of the class or classes
of its stockholders affected thereby, are wholly irrelevant and
immaterial, and regardless of whether that statute or other
statutes providing for the making of amendments to charters
,vere uncom;titutional or not by reason of such statute or
statutes not providinp: for compensation to be made to stockholders of a corporation who did not consent to an amendment of its charter that affected or impaired their rights
or interests.
The sale by Craddock-Terry Companv to Craddock-Terry
Shoe Corporation was under other and different Htatutes and
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having wholly different purposes, and being Sections 3820a, · ··
3821 and 3822 of the Code of Virginia, and which statutes ·dP
expressly provide for compensation to be made to dissenting
stockholders who do not authorize the sale by their written ·
consents, and how such compensation shall be determined ·and
by whom paid or delivered.
By reason of the aforesaid grounds of demurrer and each
and all of them, complainant should be required t.o surrender
to Craddock-Terry Company his alleged preferred shares of
stock and to accept in exchange therefor shares of stock of
Craddock-Terry Shoe Corporation, and as said bill shows the
holders of more than eighty per centum of all CraddockTerry Company's shares have done, and be required in equity
to comply with and abide by his contract with such other
holders as made by the statutes of Virginia and particularly
Sections 3820a and 3822 of the Code of Virginia.

VI.
And all of the above named defendants, save and
except Craddock-Terry Co., which, in addition to this demurrer, here and now answers said bill, reserve
page 104 } full right to hereafter file such answer as they
may he advised it is necessary for them to file
should their afore said demurrer be overruled.
And furthermore said Craddock-Terry Shoe Corporation
and all of the above named persons who are made partie::1
defendants as directors of said Craddock-Terrv Shoe Corporation and also as directors of said Craddock:Terry Company, do not hereby waive, and they hereby expressly reserve,
their written motion this day filed to dismiss r.aid bill of complaint as to them because of their being misjoined as parties
defendants to this suit.
CRADDOCK-TERRY COMPAJ\1Y,

,JOHN A. FAULKNER,
JOHN W. CRADDOCK,
D. H. DILLARD,
J. T. NOELL, JR.,

JOHN ,v. JAMES,
JOHN M. MILLER, JR.,
T. G.HOBBS,
CHARLES G. CRADDOCK,
L. F. ALMOND.

Directors of
Craddock-Terry
Company
·
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CRADDOCK-TERRY SHOE CORPORATION..
JOHN A. ~,AULKNER1
JOHN W. CRADDOCK,
· D. H. DILLARD,
J. T. NOELL, JR.,
Directors of'
JORN Vl. J .AMES,.
Craddock-Terry
JOHN l\L MILLER, JR.,
)/ Shoe Corporation
T. G. ROBBS,
CHARLES G. CRADDOCK,.
L. F. ALMOND..
I
By KEMP, HOBBS, DANIEL & DAVIDSON,
MALCOLM K. HARRIS,
Its Attorneys.
June 19, 1939
page 105

~

SEPARATE ANSWER OF THE DEFENDANT, CRADDOCK--TERRY COMPANY,
A CORPORATION.
Filed at Second June Rules, 1939.

The Defendant, Craddock-Terry Company, without waiving its demurrer heretofore set forth, but expressly reserving and relying thereon, for its separate answer to W. D ..
Powell's Bill of Complaint, or so much thereof as it is advised it is material it should answer, answers and says:
1. This defendant denies each and every averment, allegation and charge in said bill not herein expressly admitted and
calls for strict proof thereof.
2. This defendant denies that it presented to the State Corporation Commission any proposed amendment to its charter
as alleged in said Bill. But this defendant avers and charges
that even if such had been done such act was and is imnrnt~rial and without pertinenc.y as to any of the issues presented
by said bill or any alleged rights asserted therein on behalf
of the complainant, and all of which, as shown by said bill.
arise from and are based upon the sale made by this defendant in all respects pursuant to the statutes of the State of
Virginia expressly authorizing it so to do, and which statutes
provide for compensation to any of its stockholdpage 106 ~ ers who shall not have assented to said sale and
who shall be dissatisfied therewith, of either the
fair cash value of their shares upon such stockholders pro-
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ceeding in accordance with said statutes to have such fair
cash value determined or in the absence or failure of any such
stockholders to take such proceedings then that they shall
be deemed to have elected to participate in the agreement
or plan of r,;ale on the basis therein provided for stockholders
of their class and that thev shall receive in acco·rdance with
such agreement or plan of sale the same considerations for
their shares that other stockholders of the same class are
entitled to by said agreement. or plan of sale.
Th}s defendant d~nies that said State Corporation Commission held that the statute upon which the alleged proposed
charter amendment was based did not permit the cancellation of accumulated dividends upon preferred stock without
the consent of all stockholders.
The true facts in regard to said allegations of said bill are
these:
Counsel for Craddock-Terry Company conferred informally with two members of said State Corporation Commission and with counsel for that Commission, and it was the
opinion of said two members of said Commission and th~
counsel the refor :
That the statutes then in existence providing for amending
corpprate charters perhaps did not contemplate an amendment to this defendant's charter such as was then under ·consideration; and some doubt was expressed and some discussion then occurred as to whether or not the statute, if it did
rontemplate and authorize such an amendment was itself
unconstitutional by reason of the fact that apparently the
holders of preferred stock of this defendant who might not
vote for such an amendment to its charter would have to
relinquish their rights appertaining to their prepage 107 ~ ferred shares without any statutory method for
compensation therefor being provided.
Counsel for Craddock-Terry Co. w·ere not in accord with
this view, as they were of the opinion that the holders of the
requisite shares of stock of this company had under their
contract with the holders of the other shares of stock of this
eompany a vested right by virtue of that contract to have the
company's charter amended as provided by the statute, and
that to deny' such an amendment when proposed by the
holders of the requisite amount of the shares of the company
was to take away from such latter holders the vested right
which they possessed under and by virtue of the statute that
was, itself, a part of the company's charter and contract be-
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tween it and its stockholders, and between suc.h stockholders
themselves.
The sole purpose of Craddock-Terry Co. and its management was to handle the Company's affairs to the best interest
of all of its stockholders; and it was, after the aforesaid conference, deemed inadvisable by the company to present to
the State Corporation Commission an application for the previously contemplated amendment to its charter, (althougl1
holders of approximately ninety-seven or ninety-eight per
cent,um of all of its issued and outstanding shares had signified their purpose to vote for such an amendment) and thereby
involve the Company in litigation threatened by said w·. D.
Powell and perhaps with others and all of whom together
held a relatively small number of the Company's shares.
This defendant expressly avers and charges that there has
never been any sort of judicial holding by said State Corporation Commission; and that the statement of the Bill that.

* •

said directors of Craddock-Terry Co., and also as
directors of Craddock-Terry Shoe Corporation,
page 108 ~ cannot now do indirectly what they w·ere forbidden to do directly in 1937 ; • • • ''
,x, ' '

is not according to the facts, and that such allegations of
the bill must be the result of a misunderstanding or misconstruction of a letter of June 25, 1937, sent to the stockholders
by Mr. John A. Faulkner, then the Vice-President and Treasurer of Craddock-Terry Company.
,Vhile that letter sta te.s there was such a holding· by said
Corporation Commission, that statement by Mr. Faulkner
w·as a mistake or inadvertence by him in so far as it conveyed the impression tliat said State Corporation Commission had in any way formally considered or passed upon such
proposed amendment to this Company's charter. Indeed, it
is obvious that this is true as no resolution had been adopted
or passed by the stockholders of Craddock-Terry Co. authorizing such amendment to its charter, and for application
the refor to be presented to said Commission. This defendant
avers that the aboYe quoted allegation from said bill and of
the aforesaid letter exhibited therewith if left unexplained
would tend to give to the court a wholly erroneous impression.
Furthermore Craddock-Terry Co. was advised that if such
proposed amendment to its charter were adopted and passed
by the holders of the requisite -amount of its shares and application then made in proper form to said Commission for
such amendment, it would have been the statutory duty of
said Commission pursuant to Section 154 of the Constitution
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of Virginia to have ascertained whether the applicants had
complied with the requirements of law, a.nd if they had done
so to issue such amendment to Craddock-Terry Company's
charter.
3. This defendant avers that it has, strictly in accordance
·with its legal rights, and in accordance with the vested rights
of the holders of more than eighty per centum of all of its
stock issued and outstanding, sold all of its lmsipage 109 }- ness and assets ( other than its franchise to be a
corporation) under and pursuant to the provisions of the act of the General Assembly of Virginia approved March 24, 1930, Chapter.357 of the Acts of General ARsembly of Virginia of 1930, page 791, entitled '' An act to amend
the Code of Virginia of 1919 by adding thereto a new section,
to be numbered 3820a, which new section relates to the sale,
conveyance and transfer by corporations, with certain exceptions, of the whole of their property, including good will, to
any person or corporation authorized to acquire the same'',
&c. as amended by the further Act of said General Assembly
npproved March 18, 193G, and being Chapter 179 of the Acts
of the General Assembly of Virginia of 1936, page 302, etc.
In making said sale detailed, full and complete information was given to every stockholder and said statute was complied with in all respects and particulars ; and this corporation and its directors in carrying· out the provisions of the
aforesaid statute were authorized by the written consents not
merely of the holders of two-thirds of all the stock of this
corporation issued and outstanding to make such sale, -but required formal authorizations by the written consents of the
holders of at least eighty per centnm of all of the stock of this
corporation issued and outstanding, and of each and every
class thereof, to make said sale. All of said authorizations
by written consents of holders of at least eighty per centum
of all said stock issued and outstanding were delivered to
this defendant, Craddock-Terry Company, and completed 011,
to-,vit, November 14, 1938, and the sale of this company's
assets and business under the aboye mentioned statute was
approved as of November 14-, 1938; and of this
page 110 } the complainant was on that day notified, as appears from the copies of the correspondence between this company and :M:r. Edwin B. Meade, the complainant's counsel of record, herewith filed, marked "Defendant's
l~xbihits "A'', ''B", ''C'', "D" and ''E" and prayed to be
read, treated and considered as part hereof. Said corre~pondence was as follows:
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''EXHIBIT

. ,

A''.

'' Meade and T·albott
Law Offices
Danville, Virg-inia
:Masonic Building
October 8, 1938

'' Mr. John A. :F'aulkner, President,
Craddock-Terry Company
Lynchburg, Virginia
Dear Mr. Fanllmer:
In the stockholders~ letter sent l1y your company to all
stockholders of record on or about August 1, 1938, it is apparent that the company intends to fully consummate the
proposed sale of all of its assets when 80% of each class of
stockholders have agreed in writing to such sale. You statein your letter that in the event of a sale any dissenting stockholder may exercise the rights given him by the laws or the
State of Virginia applicable, a copy of which laws is incorpol'ated in your letter. The laws so incorporated in your
letter are predicated upon a sale made by an affirmative vote
of stockholders at a meeting duly assembled, after proper
notice. A time limit is imposed upon the dissenting stockholder, after the date of the meeting, within which he must
act to protect his rights.
Inasmuch as your plan is to effect the consummation of the
sale by consent in writing of 80% of the different classes of
stockholders, rathei· than through a stockholders' meeting, I
"'ill thank you to notify me promptly if and when your company obtains the a.pproval and consent in writing 0£ this required numl1er of stockholders, so that I may definitely know
within what time I must exercise my rights as a. dissenting
stockholder. if this be the course taken by me.
vVill you be so kind as to aclmowledge receipt of this letter
and to advi~,~ me that the desired notice ··will be given.
Yours very truly,
ED\VIN B. MEADE."
"Exhibit A''

Craddock-Terry Co., et als.,
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'' EXHIBIT B ''.
'' October 10, 1938

"Mr. Edwin B. Meade
c/o Meade & Talbott
Masonic Building
Danville, Virginia
Dear Mr. Meade:
I acknowledge receipt of yours of the 8th instant. In reply
to your request will say that all stockholders will be notified
if and when the necessary consents are received.
Very truly yours
CRADDOCK-TERRY COMP ANY
President''

''EXHIBIT C''
''November 14, 1938
Mr. Edwin B. Meade
c/o Meade & Talbott
Masonic Building
Danville, Virginia
Dear Mr. Meade:
As requested in your letter of October 8th I am writing to
advise you that authorization consents and agreements have
been · received from an excess of 80% of all classes of our
stock, consenting to the sale of our assets as set forth in our
communication of August 1, 1.938, to an ·stockholders.
Very truly yours,
CRADDOCK-TERRY COMPANY
President.''

''EXHIBIT D''
'' December 17, 1938
:i\fr. John A. Faulkner, President

Craddock-Terry Company
Lynchburg, Virginia.
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Dear Mr. Faulkner :
In your letter of November 14 you advised me
that authorization consents and agreements has
heen received from an excess of eigllty per rent of all classes
of stock of Craddock-Terry Company, consenting to the sale
of its assets as set forth in its communication of August 1,
1938, to all stockholders. As I understand your letter it does
not mean that you have actually consummated the contemplated sale. ,vm you be so kind as to notify me promptly
when your corporation, Craddock-Terry Company, has consummated the sale, conveyance and transfer of all the properties, assets and good will of said Craddock-Terry Company
( other than its franchise to be a corporation), as a going
concern, on the terms and conditions and for the considerations set forth in the proposal in your communication of August 1, 1938.
page 112

~

Very truly yours,
ED"WIN B. MEADE".

''EXHIBIT E''
December 20, 1938
"Mr. Edwin B. Meade
Attorney for l\Ir. ,v. D. Powell
Masonic Building·,
Danville, Va.

Dear Mr. Meade :
I am just in receipt of your favor of the 17th inst. and you
are correct in your understanding that my letter to you of
November 14th last did not mean that Craddock-Terry Co.
had then actually consummated the sale alluded to in your
letter. Various steps have since been taken towards consummating tl1e sale, including the creation of the new corporation
hy Messrs. Dillard, Noell and Miller, but in the consummation
of the sale, conveyance and transfer there are details of importance that I am sure you will realize consume some time.
I shall certainly endeavor to keep in mind, a.nd to comply with,
your request to notify you promptly when Craddock-Terry
Co. has consummat~d the sale, conveyance and transfer.
Very truly yours
CRADDOCK-TERRY COMPANY
President.''
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And this defendant avers that with all reasonable dispatch
after its properties a.nd assets were conveyed and transferred
to the purchaser thereof pursuant to the aforesaid sale of
said properties ru1d assets, there was on, to-wit, January 28,
1939, mailed to all of its stockholders, including the complainant, the printed report of its president to its stockholders
whereby all of its stockholders, including the complainant,
were informed that Craddock-Terry Company had as a going
concern conveyed, transferred and delivered all its properties·
and assets, together with the possession thereof, to the purchaser of the same.
page 113 } 4. This defendant avers that while the complainant's bill alleges he has a vested right in the
accumulated and unpaid dividends on his alleged shares of
stock in this defendant corporation and that he cannot be deprived thereof, the said bill concedes and shows that the complainant can be deprived of such vested right by his being
paid as provided by the .c;tat1ws, the fair cash value of his alleged shares ; and said bill expressly alleges complainant is
entitled to be paid in cash for his alleged shares the fair cash
value thereof just prior to the aforesaid sale and then prays
that the fair cash value of his alleged shares of stock of this
company be determined "prior to the sale of its properties
and assets as a going concern", and that as so determined
such fair cash value be paid to him.
This defendant is advised, believes and therefore avers that
the statutory provisions for the determination of the fair
cash value of complainant's a11eged shares in this defendant
company as of the time immediately before said sale by thi~
company, and as a going concern, include each and every right
or factor appertaining to or affecting said shares; and that
there is no sound theory or principle of law under which in
such determination of the fair cash value of the complainant's
alleged shares any right appertaining to said shares may ~e
separated and excluded from such determination and be paid
for upon any basis other than the fair cash value thereof.
And this defendant avers that the a.f oresaid '' sales statute''
(now Section 3820a of the Code of Virginia) should the same
he construed to mean as alleged in the complainant's bill that
complainant is entitled to the fair cash value of his shares, is
not unconstitutional and does not violate any rig-ht of the
complainant; and that this is so l)ecause, among other things,
said statutes when read in connection with Seepage 114 r tion 3822 of the Code a.nd therein referred to, affords the complainant a. full, complete and adequate remedy at law to have determined the fair cash value
of his shares as of the day prior to the date when said sale
was authorized-that is, NovNnber 13, 1938-and for having
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such fair cash value as so determined paid to him, if complainant abided bv his contract with the corporation and the
other stockholders thereof, and had seen fit to exercise the.
rights provided for him by said statutes.
5. This defendant admits that the complainant as a holder
of alleged shares of preferred stock in Craddock-Terry Co ..
had a contract right with regard to that stock; but this defendant is advised and therefore avers and charges that said
contract consists o-f this company's charter and the various
amendments thereto, stock certificates, the Constitution of
Virginia, and particularly Section 158 thereof, and the statutes of Virginia enacted pursuant to said Constitution, and
particularly Section 3841 of the Code of Virginia; and, that
said Constitution and statutes are part of this defendant's
charter and part of the contract between the complainant and
this defendaut company, and also between the complainant and
his many hundreds of fell ow stockholders of this defendant
company; and that under the contract so constituted the holders of two-thirds or more of this defendant's issued and outstanding stock have and had the constitutional and contractual
right when the terms of the contra.ct so constituted are complied with, and including as aforesaid Section 3820a of the
Code, to sell the whole of tlte assets of this defendant corporation ( other than its franchise to be a corporation) as a
going concern; and that this right to make such sale is a right
not only of this defendant company but of all stockholders
thereof; and, that it is a right in which the holders of twothirds or more of this defendant company's issued and outstanding stock, and who authorize such sale, are entitled to
be fully protected; and that it is this right which the complainant is here attempting to take from this
page 115 ~ respondent and his aforesaid numerous fell ow
stockholders holding not merely two-thirds but
more than eighty per centum of all the stock of this defendant company issued and outstanding.
6. This defendant avers that the charter of the corporation
which pure.based this defendant's assets and business and the
statutes of Virginia authorized and empowered said corporaHon to purchase such properties and assets and that the charter of this defendant corporation and the statutes of Virginia
authorized and empm.vered this defendant to make sale
thereof; and that said statutes authorizing said sale are parts
of the contract here relied upon by the complainant, and said
statutes expressly provide for compensation to be paid and
delivered by this defendant company to such of its stockholders as dissent from and who are dissatisfied with such sale
for their shares of stock upon their complying with said stat-
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utes but that the purchaser from this defendant of said properties and assets shall in no wise be liable to a dissenting
stockholder for the value of his stock. This defendant avers,
indeed, that the holders of more than ninety-five per centum
of its issued and outstanding stock of every class surrendered
to this defendant their shares of its Rtock and all rights appertaining the1·cto an<l received from it in exchango therefor
shares of stock of the purchaser corporation on the basis provided for stockholders of their respective classes by the agreement or plan of said sale.
This defendant has at all times been ready and willing and
is now ready and willing, and hereby offers, to transfer :md
deliver to complainant shares of stock of the aforesaid pnrchasing corporation on the basis provided for stockholders
of bis class by the agreement or plan of sale.
And the defendant expressly avers that complainant did
not within the time prescribed by the statutes signify his dissent to such sale by notice in writing served on
page 116 ~ any of this defendant company's officers therein
designated or otherwise, and that the only notiee
of complainant's alleged dissatisfaction w~s that alleged by
his bill to have been served on this defendant's president on,
to-·wit, April 15, 1939 (and which is filed as an exhibit with
his Bill) and which time of service was more than five month~
after the day on which said sale was authorized by the holders
of the requisite amount of this defendant's issued and outstanding stock.
Defendant further avers and charges that the complainant
not having served the statutory and contracted for notice of
dissent within the statutory and contract period he is deemed
by virtue of said contract and statutes, and particularly Section 3822 of the Uode of Virginia, to have elected to participate in the agreement or plan of sale on the basiR therein pro·dded for stockholders of his class and precluded from any
right to demand or receive the fair ca.sh value of his shares.
The ]aw and the contract are so written. ·
7. This defendant denies that the statute law· authorizing
said sale and which expressly provides for the payment to
he made by this defendant to suc11 of its stockholders as do
not assent· to said sale and who are dissatisfied therewith of
the fair cash value of their shares upon their complying witl1
the terms of said statutes, is unconstitutional; and it denies
that the statute i~ violative of or repugnant to the prohibitions
of the Virginia Constitution ot the Federal Constitution in
any particular, because, as aforesaid, the statutes and contra.ct of which they are part expressly provide that the complainant shall be paid the fair cash value of his shares and
afford oppo~tunity and legal procedur~ for the determination
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of such value, if he should elect to have that, and, otherwise
that he shall receive for his shares the same considerations
as provided in the agreement or plan of sale a.ncl
page 117 ~ on the basis therein provided for other stockholders of his class.
8. This defendant denies all the complainant's allegations.
either express or implied, to the effect that Section 3820a of
the Code of Virginia as amended is unconstitutional and particularly that said Section 3820a illegally destroys or deprives
him of his alleged vested rights in accumulated and undeclared and unpaid dividends on his alleged shares.
This defendant avers that the complainant's rights as to
his alleged shares of stock and such dividends thereon and
appertaining thm·eto are as prescribed by and stipulated for
in his contract, constituted as aforesaid, between himself and
this defendant corporation and between him and the other
stockholders of this defendant corporation; and that by the
terms thereof other stockholders of this defendant o-wni.ng
the requisite shares of its issued and outstanding stock had
the lawful right to have said sale made and that if the complainant as a stockholder of this defendant did not assent to
said sale and himself complied with the terms of his contract,
as so constituted as aforesaid, he was entitled to have the fair
cash value of his shares, and which included every right appertaining thereto, determined by judicial process provided
for that purpose, and as so determined paid to him ; and that
otherwise he should receive other considerations for his said
shares and every right appertaining thereto.
9. This defendant denies all the complainant's allegations
that his rights as to said alleged accumulated and unpaid dividends on his alleged shares wiH he destroyed or that the sale
aforesaid is void in any resp~ct. by reason of any alleged attempt to destroy such alleged rights of the complainant. The
defendant avers that the statutory and ccllltract
page 118 ~ provisions for compensation to be paid or delivered by this defendant to complainant for his alleged shares fully answers all such allegations; and that
moreover the complainant's praye1· in reliance upon said provisions that there be determined the fair cash value of his
shares in this defendant as a going concern as of a time prior
to the said sale is full recognition by the complainant that
such statutes are valid and constitutional; and that there exists
no question of the validity or constitutionality of said statutes except by reason of the complainant's illegal and erroneous contention that said statutes mean that the valm~, if
any, of the accumulated and undeclared and unpaid dividends
on his shares shall not. he taken into consideration in the de-
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termination of the fair cash value of said shares as prayod
for by him.
10. Craddock-Terry Co. denies all allegations that ther~ is
an ambiguity in the stock certificates of this defendant as to
the complainant's alleged rights. ·while complainant's bil1
alleges that by reason of some ambiguity in the language of
his stock cert~ficateR there is some such question pending for
adjudication in the Supreme Court of Appeals, said Bill alleges nothing showing how such ambiguity exists or of what
it consists. This defendant denies all the complainant's allegations that there is any such ambiguity. It avers that the
complainant has only such rights, priorities and preferences
as to his shares a.s are '' stated and expressed'' in this defendant's charter and amendments thereto, and as the same are
affected by the Constitution of Virginia and the aforesaid
statutes enacted pursuant thereto.
11. This defendant is advised, believes and therefore avers
that even if complainant's stock certificates contain, as he
alleges, provisions against this company encumbering its
properties by mortgage, lien or othenvise, and that this company shall have the option of retiring by lot or
page 119 ~ otherwise any portion of its preferred stock for
certain considerations, such provisions and each
and all of them were subject to the reserved authority and
power of the State of Virginia through and by means of its
General Assembly to enact laws applicable to corporations
of the State of Virginia, including this defendant corporation,
for ma.king sale of their properties and assets; and that in
the exercise of such authority and _power the General Assembly of Virginia enacted the aforesaid statutes embodied in
Sections ~820a and 3822 of the Code of Virginia authorizing
and empowering such corporations, including this defendant
c.orporation, to sell the whole of their business and assets.
This defendant avers that those statutes are part of this defendant's contract with its stockholders, including the complainant, and of the contract between the complainant and its
other stockholders with like effect as if written therein.
Having fully answered this defendant prays to be dismissed
with its reasonable costs about its defense in this behalf expended, &c.
CRADDOCK-TERRY COMP ANY, a Corporation
By its Counsel

J\:f ALCOLM K. HARRIS
KEMP, HOBBS, DANIEL & DAVIDSON
I ts .Attorneys.
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page 120

~

At another day, to-wit, at Lynchburg Corpora,..
tion Court, July 21st, 1939.

This cause having been duly heard by this Court on June
26, 1939 on (1) the :Motion of the Complainant ·w. Dr Powell
(and of which Motion due and timely notice was given thedefenda.}!ts) for a temporary injunction or restraining order
to restrain the defendant Craddock-Ten-y Shoe Corporation,..
and the· individual defendants John A. Faulkner, John ,v.
Craddock, D. H. Dillard, J. T. Noell, Jr., Jolm "\V. James'"
John M. Miller, Jr., T. G. Hobbs, Charles G. Craddock and
L. F. Ahnond as the Directors thereof from paying dividends
on the three classes of preferred stock of that corporation on
July 1, 1939, in accordance with a resolution passed by the
Board of Directors of that Corporation on or about May 2(1,,
1!)39, and (2) on tlie joint and several motion, duly swom to
and filed at the rules of said defendant Craddock-Terry Shoe
Corporation, the individual defendants John A. Faulkne1·,.
John ·w·. Craddock, D. H. Dillard, J. T. Noell, Jr., John 1Np
,Tames, John M:. Miller, Jr., T. G. Hobbs, Charles G. Cmddock, and L. F. Almond a.s Directors of said Craddock-Terry
Shoe Corporation and the same individual defendants as Directors of the defendant Craddock-Terry Company, to dismiss for misjoinder of parties the Bill of Complaint a~ to
them, and each of them, and that they and each of them b~
dismissed as parties defendants to this suit; and (3) on the
Demurrer, with the grounds thereof duly stated in writing
and filed at the rules, of all the defendants to this
page 121 ~ suit to the Bill of Complaint and duly set down
for argument; and the answer of Craddock-Terry
Company and the exhibits therewith filed, filed at rules with
general replication thereto, and this Court having then heard
the argument of counsel for the complainants and defendants
respectively upon the said motion of the complainant Powell
for temporary injunction, said motion to dismiss of the defendant Craddock-Terry Shoe Corporation and the above
named individual defendants in their aforesaid several capacities, and said Demurrer to the Bill of Complaint, and
having thereupon overmled said Motion for injunction or restraining order, but having- taken time to consider of its decision and decree upon said Motion to dismiss for misjoinder
of parties and upon the said Demurrer to the Bill of Complaint and being now advised of its decision thereon it doth
now decide and doth now accordingly AD,JUDGE, ORD~~R
and DECREE as follows;
(1). That said motion to dismiss should be and it hereby
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is sustained as to the defendants John A. Faulkner, John "\V.
Craddock, D. H. Dillard, J. T. Noell, Jr., John w·. James,
.John M. Miller, Jr., '11. G. Hobbs, Charles G. Craddock and
L. F. Almond, and eaC'l1 of them, as directors respective]y of
the defendant Craddock-Terry Company, and they arc and
each of them is herebv dismissed as defendants to this suit
in the last aforesaid r~spective capacities; but said motion to
dismiss is overruled as to the defendant Craddock-Terry Shoe
Corporation and also as to the same individual defendants as
directors of the defendant Craddock-Terry Shoe Corporation.
(2). That said Demurrer of the defendants Craddock-'11 erry
Rhoe Corporation and the individual defendants ,John A.
Faulkner, ,John W. Craddock! D. H. D-aiard, .r. T. No0ll, ,Jr.,
.John W. James, John l\L Miller, Jr., T. G. Hobb, Charles G.
Craddock and L. ~,. Almond as directors respectively of said
Craddock-Terry Shoe Corporation and also as directors of
1he defendant Craddock-Terry Company should he, and it
hereby is, sustained; and,
(3). That said demurrer of the defendant Craddock-Teny
Company should be and it is hereby overruled.
( 4). It appearing that the answer of Craddock-Terry Company filed herein at the rules alleges a state of facts in conflict with certain of the aforesaid allegations of said Bill of
Complaint the Court withholds further action herein or any
decision of the issue so raised until the coming in of proof;
and
(5). That the defendant Craddock-Terry Shoe Corporation
and the aforesaid individual defendants, John A. Faulkner,
.John ,v. Craddock, D. II. Dillard, J. T. Noell, Jr., John ·w.
,James, John i\tI. Miller, .Jr., T. G. Hobbs, Charles G. Craddock and L. F. Almond, as directors of said Craddock-Terry
Shoe Corporation and of the defendant Craddock-Terry Company, do recover of and from the complainants their costs
about their defense of this suit in their behalf expended.
Given under my hand this 20th day of July, 1939.

HENRY C. LEIGH
Judge designate.
To the Clerk of the Corporation Court of the City of Lynchburg:
P]ense <?nter the foregoing order.

HENRY C. LEIGH,
Judge designate.
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At another day, to-wit, at Lynchburg corporation court, July 27, 1939.

On motion of the complainant, vV. D. Powell, he is allowed
to file bis amended bill of complaint in this cause, which is
accordingly done over objection of counsel for the def endants, to which action of the Court in allowing said complainant to file his amended bill exception is taken by the defendants.
The defendants named in the amended bill of complaint
shall have the right to seasonaibly move to dismiss said
amended bill of complaint and to demur, answer or otherwise plead thereto.
And 1his eause is remanded to rules an<l it is ordered and
directed that the Clerk of this Court issue proceRs on said
umeuc.lecl Mll of complaint against John A. Faulkner, J""c.,bn
,v. Craddock, D. H. Dillard, J. T. Noell, ,Tr., John \V. James,
John l\L Miller, Jr., T. G. Hobbs, Charles {-L Craddock and
L. F. Almond, named as defendants therein.
Given under my hand this 26th day of ,July, 1939.
HENRY C. LEIGH, Judge.
To the Clerk of the CQrporation Court of the City of Lynchburg;
Please enter the foregoing order.

HENRY C. LEIGH, Judge.
J)age 123 ~

AMENDED BILL OF COMPLAINT.

To the Honorable Judge of the Corporation Court of Lynchburg-:
Your complainant, vV. D. Powell, who institutes this suit
on behalf of himself and all other stockholders of Craddock-

Terry Com11any similarly situated, respectfully represents
unto your Honor:
Tliat he is the owner of 122 shares of First Preferred stock
of Craddock-Terry Company, evidenced by:
Certificate #1061 for 20 shares, dated July 21, 1925,
Certificate #1065 for 20 shares, dated .July 24, 1925,
Certificate #1066 for 2 shares, elated August 3, 1925,
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Certificate
Certificate
Certificate
Certificate
Certifi(.lntcA
Cer1ific-atc
Certificate

17.5

# 1068 for 10 shares, dated .August 22, 1925,
# 1070 for 5 shares, elated September 9, 1925,
#1072
#1073
;#1074
#1081
# 1676

for
for
for
for
for

1
18
24
10
12

share, dated September 10, 1925,
shares, dated October 2, 1925,
shares, dated October :JO, 1925,
shares, dated November 27, 1923,
shares, dated September 2, 1938,

all of which said certificates are identical as to the rights
and privileges given the owner, and a copy of which Certificate
#1676 is filed herewith as "Exhtbit Certificate
page 124 ~ 1 ", to be read as a part of the bill of complaint.
All of said certificates were issued by said company pursuant to authority given it in charter amendment
granted by the Virginia State Corporation Commission on
January 15, 1913, a certified copy of which amendment is filed
herewith as "Exhibit Charter Amendment 1 ", to be read as
a part of the bill.
That he is the owner of 66 shares of the Second Preferred
stock, evidenced by Certificate #4825, dated September 2,
1938, issued pursuant to authority ~;iven said company by
charter amendment granted by the Virginia State Corporation Commission on November 24, 1917, a copy of wllich Certificate #4825 is filed herewith as "Exhibit Certificate 2",
and a certified copy of which charter amendment is filed here.
with as "Exhibit Charter Amendment 2 ", to be read as _a
part of the bill.
·
That prior to September 2, 1938, complainant owned Certificate #1085 for 17 shares of the First Preferred stock of
said company, issued to him on November 28, 1925, and on
September 2, 1938, assigned and transferred five of such
shares. leaving 12 shares of such certificate #1085, which
said 12 shares ure evidenced by Certificate # 1676, issued to
him by said company on September 2, 1938; and that prior
to September 2, 1938, he owned Certificate #3994 for 71
shares of the Second Preferred stock of said company, issued to him on July 21, 1925, and on September 2, 1938, assip;ned and transferred five of such shares, leaving 66 shares
of said Second Preferred stock, evidenced bv said Certificate
#4825, issued by said company on September 2, 1938.
That a copy of the ori~nal chnrter of Craddock-Terry
Company, g·ranted by the Corporation Court for the City of
Lynchburg on November 1.2, 1898, is filed borewith as "Ex]1ibit Charter 1 "; that charter amendment granted by said
Court on December 17, 1901, and charter amendments ?;ranted
by the Virginia State Corporation Commission on Novem.·
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·her 30, 1905, on December 8, 1910, and on April 26, 1921, are
filed herewith as "Exhibit Charter Amendment
page 125 ~ 3", "Exhibit Charter Amendment 4", "Exhibit.
· ·Charter Amendment 5 '', and ''Exhibit Charter
Amendment 6", respectively; that ''Exhibit Charter 1" and
"Exhibit Charter Amendments" 1 to 6, inclusive, aforesaid,.
correctly state and include all of the provisions of said original charter and all of the provisions of said charter amendment's from the date of incorporation on November 12, 1898,.
to date, and are to ibe read as a part of t11e bill.
That prior to January 23, 1939, Craddock-Terry Company
hnd outstanding 12,500 shares of First Preferred stock, 12,500 shares of Second Preferred stock, 9,956 shares of Class
C Preferred stock, and 32,704 shareR of Common stock, all
with a par value of $100 per share and all issued pursuant
to authority given by the original charter of said corporation and mn(\nclments tl1ereto, and that the rights and privileg·es given each class of stock aforesaid are fully set forth
in said charter and amendments thereto.
That preferred dividends on all of the preferred stock of
Craddock-Terry Company, payable semi-annually on June 30
and December 31, at the rate of 6 per centum per annum on
the First and Second Preferred stock, and a.t the rate of 7
per centum per annum on the Class C Preferred stock, and
made cumulative on all three classes of preferred stock, have
not been paid since December 31, 1,930; and according to the
provisions of the certificates evidencing· the first and second
preferred stock owned by complainant and the provisions of
said charter and charter amendments there has now accumulated on each share of his-said preferred stock 16 semi-annual
cumulative dividends of $3 each, amounting to $48 per share
and ag·gTeµ:ating in the whole $9,024 due to complainant by
Craddock-Terry Company in unpaid accumulated dividends
on ,January 23, 1939, and that on said date of January 23,
1939, Craddock-Terry Company owed all of its other stockholders similarly situated unpaid and accumulated dividends
according to the terms and provisions of their respective certificates of stock in said company.
page 126 ~ That complainant and other stockholders similarly situated on January 23, 1939, had the right
to lmve paid at some future time by Craddock-Terry Company, a going concern, the accumulation of dividends on thei.r
nrcferrecl stock; that this was a fixed and vested rig·ht having t1ie nature and character of a debt postponcahle in enjoyment until the creation of a fnncl from which payment
leg·ally coulcl be made.
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That on April 29, 1935, the stockholders' committee of
Craddock-Terry Company, theretofore appointed to consider
a plan for readjusting the capital structure of that company,
submitted to the stockholders of the company a letter, a copy
of which is filed herewith as '' Exl1ibit Stockholders' Committee Letter", to be read as a part of the •bill, in wl1ich the
Committee recommended that the preferred stockholders release their right to all accumulated dividends and receive in
return new preferred stock and a part of a new issue of common stock, and that all of the common stock be changed so
as to be of no par value.
That acting· upon the recommendation of said stockholders'
committee, the directors of Craddock-Terry Company in
their letter of April 29, 1935, to all of the stockholders of
said company, a copy of which is filed herewith as '' Exhibit
Stockholders' Letter 1' ', to be read as a part of the bill,
elaborated upon the plan for the readjustment of the capital
structure of the company recommended by the iStockholders'
Committee, and urged the stockholders to accept said proposed plan and to· sign and return the written acceptance
and proxy form enclosed in the stockholders' letter, a copy
of w11ich form acceptanc<3 of plan and proxy is filed herowith as "Exhibit Acceptance and Proxy", to be read as a
part of the bill.
That Craddock-Terry Company, throug·h its Secretary,
notified its stockholders by written notice, a copy of which is
filed herewith as "Exhibit ,vritten Notice", to be read as a
part of the bi11, that a meeting- of the stockholders was called
for ,June 23, 1937, to consider and act upon the matter of
amending· the· charter and of issuing new shares
page 127 ~ and classes of stock in exchange for all present
outstanding· classes and shares of stock and of
reducing the par value of the common stock of the company,
changing- the rate of dividends on all preferred stocks and
of relinquishing all accumulated unpaid dividends on an
shares of aH classes of then outstanding preferred stock;
that complainant receivecI said notice and prior to the date of
said meeting advised .John A. 1Faulkner, the Vice-President
of said company, that be was unwilling· to accept said plan
imd that the stockl10lders at said called meeting had no right
to destroy his right to tl1e accumulated dividends on his preferred stock; that prior to June 23, .]1937, the date of said
called meeting·, Craddock-Terry Company, through its of:fiClers and attorneys, presented to the State Corporation Commission its proposed amendment to its charter effectuating
the plan for readjustment of its capital structure to be sub-
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mitted to the stockholders on June 23, 1937, with the request
that it be advised whether said State Corporation Commission would allow said amendment in the event it was approved
m1d adopted by the required vote at said called meeting of
its stockholders; that said called meeting was held on June
23, 1937; that John A. Faulkner, the Vice-President of Craddock-Terry Company, announced that said Commission had
held that the statute -upon which the proposed "amendment"
was based did not permit the cancellation of accumulated
dividends on preferred stocks without the consent of all preferred stockholders and refused to approve the charter as
it was proposed to be amended in conformity with the plan
prepared by the Stockholders' Committee, which had been
accepted by over 90 per cent of the stockholders; that under
date of June 25, 1937, the said John A. Faulkner, Vice-President of said company, notified by letter its stockholders of
the failure of said proposed plan, a copy of which letter is
filed herewith as "Exhibit Stockholders' Letter 2", to be
rea<l as a part of the bil1.
That the proposed amendment to the charter of CraddockTerry Compaµy to have been acted upon at the called meeting of the stockholders on June 23, 1937, was ·based upon
Section 3780 of the Code of Virginia as amended
page 128 ~ on that date; that said section was further
amendecl bv the 1938 Acts of the General Assembly and now provicies that if 90 per cent of each class of
stockholders affected thereby agree, charters of Virginia corporations may be amended so as to provide for the elimination of all accrued and undeclared. dividends on any class of
~tock, wl1ere such dividends hnve either not been P.arned or
have not been declared because of deficit in the capital of the
corporation, whether such dividends have heretofore ace.rued
or may l1ereafter accrue; that the proposed plan for the readjustment of the capital structure of Craddock-Terry Company dbjected to and; complained of in this suit is in no way
affected by Section 3780 of the Code of Virginia as amended,
for such plan is predicated upon the right of a corporation
to sC'll all of its property under Section 3820a. of the Code
of Virginia as amended, and for the further reason that on
.January 23, 1939, the date on which exchang·es were made
in an attempt to effectuate said plan complained of, the percentag·e of no class of stockholders affected thereby amounted
·to as much as 90 per cent.
That the financial sfatements as reflected in the annual reports of Craddock-Terry Company for tbe last several years
show substantial profits; and the Vice-President of the com-
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}Jany in his said letter of June 25, 1937, reported that the
company was operating successfully; that the indebtednes~
of said company over said period of years was comparatively
small, but that in spite of said earnings and the insignificance
of said indebtedness no dividends were paid to. any class of
preferred stock of the company.
That in its printed stockholders' letter dated August 1,
1938, submitted by authority of its Board of Direc.tors, copy
of whicl1 is filed lrnrewith as "Exhibit Stockholders' Letter
8 '', to be read as a part of the bill, there was presented to all
of the stockholders of said company a proposal of purchase
by a. new company, to be known as the Craddock-Terry Shoe
Corporation, of all of the property and assets of
page 129 } the old corporation, Craddock-'rerry Company,
to be paid for in stock to be issued by the new
corporation and delivered in return for the stock in the old
corporation, upon the surrender of such stock by those stockholders in the old corporation agreeing- thereto in writing,
with the understanding that the sale of the property and assets of the old corporation, Craddock-Terry Company, as a
going· concern, would not be fully effPcted unless a.nd until
80 p('r cent of each class of the outstanding stock of the old
corporation agreed thereto in writing·; that in said printed
stockholders' letter was printed Section 3822 of the Code of
Virginia as amended, setting forth, as stated in said letter,
the statutory rights of the stock110Iders of the old corporation
wJ10 did not consent to said sale.
That on or about ~Ianuary 23, J.939, the old corporation,
Craddock-Terry Company, assig-ned, transferred, conveyed
n.nd delivered unto the new company, Craddock-Terry Shoe
Corporation, all of its properties and aHsets, and said new
corporation undertook and assumed all of the debts, liabilities
nnd obligations of the said old corporation, thereby consummathrn: saicl sale as to those stockholders assenting t11ereto;
that there was included in said transfer the cash or investmen ts, securities or other assets representing· the earnings
and profits made bv the old corporation over period of several years, as reflected in its annual reports to its stockbolders.
That unless protected in tl1is suit, complainant's right to
be paid the accumulation of dividends on I1is preferred stock
ont of said profits and earning-s "rill be destroyed, and said
nrofits and earnings made by the old corporation for the
bene~t of its stockholders, according- to the priorities establislied under the charter and amendments thereto and certificates of stock issned in accordnnce therewith, will be taken

a
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and used by the new corporation to pay dividends on the- new
classes of stock issued by it, including its. c.ommon stock; that
said sale and transfer of all of the properties. and assets of theold corporation to the new corporation is void insofar as it.
attempts to destroy the rights of complainant
page 130 ~ and others similarly situated to be paid the ac. cumulation of dividends on their preferred stock
out of the pr.o.fits a11d earnings made by the old corporation
before said sale.
That comJ>lainant has never consented to said plan, and
on Aplil 15, 19'39, notified J olm A. Faulkner, President of
the old corporation, Craddock-Terry Company, and .Jolm A.
Faulkner, President of the new eompany, Craddock-Terry
Shoe Corporation, that he was dissatisfied with said sale and
signified in said writing his dissent thereto, and further notified him that he, the complainant, did not elect to adopt tlw
statutory procedure set forth in Section 3822 of the code of
Virginia. as amended ''for the determination of the fair cash
value of his stock in Craddock-Terry Com·pany'' a.nd his rights
in the matter, and further notified him as President of both
corporations aforesaid that he, the complainant, intended to
institute a proper suit in equity for the purpose of establishing- the fair cash value of llis stock and bis claim for accumulated dividends thereon, the original of which notice, showing service of the same on April 15, 1939, on the ·said J olm
A. Faulkner, is filed herewith as ''Exhibit Notice 2", to be
read as a part of the bill.
That complainant is not only entitled to the fair cash value
or actual value of his First and Second Preferred stock in
the old corporation, Craddock-Terry Company, but he is also
entitled to assert in this suit bis claim to ·be paid presently
or at some future time the accumulation of dividends on his
preferred stock, whfoh is a fixed a.nd vested right having the
nature and cbarac.ter of a debt, and ·that the properties and
assets of the new company, Craddock-Terry Shoe Corporation, received in the purchase from the old corporation, Craddock-Terry Company, are charged with the payment of all
-dividends accumulated on his stock prior to January 23, ri939,
amounting to $9,024, upon the creation of a fund from which
payment legally could be made, and tha.t such right and charge
is Rupcrior to and should be recognized ancl satisfied pri01·
to the payment of any dividends on any class of
page 131 ~ stock issued by the new company, Craddock-Terry
1Shoe Corporation; that Craddock-Terry Shoe
Corporation expressly agreed with Craddock-Terry Compam·
in the purchase of its assets that as a part of the considera-
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· tion to be paid it would pay and fully satisfy all claims of
dissenting· stockholders, and under this agreement said Craddock-Terry Shoe Corporation is liable to complainant and
those similarly situated for the full amount of their respective claims herein asserted and to be determined.
That this suit was instituted on )fay 12, 1939, and the original bill of complaint filed on that elate; that on May 26, 1939,
the directors of Craddock-Terry Shoe Corporation declared
a dividend on all classes of its preferred stock, payable as
of July 1, 1'939, t]ia.t complainant applied for an injunction
rest.raining the payment of said dividend until all accumulation of dividends on bis First and Second Preferred stock
in Craddock-Terry Company had been fully paid; that thig
injunction was refused, and that on July 1, 1939, CraddockTerry Shoe Corporation paid out $61,000.00 to its preferred
stockholders in dividends declared on May 26, 1939; that on
said date of May 26, 1.939, the total amount of unpaid accumulated dividends on the preferred stock of complainant ancl
those similarly situated in Craddock-Terry Company did not
P.xcecd the amount of $61,000 paid out in dividends to the
preferred stockholders of Craddock-Terry Shoe Corporation
on July 1, 1939; that if the funds used to pay said dividends
represented undivided profits of Craddock-Terry Company
transferred to Craddock-Terry Shoe Corporation on J anuary 23, 1939, a. fund then existed from which the unpaid accumulated dividends of the dissenting preferred stockholders
of Craddock-Terry Company could have been legally paid,
and was chargeable therewith, and complainant and those
similarly situa.ted are now entitled to be paid their unpaid
accumulated dividends, with legal interest from ,Januarf 23,
1939, until paid, and Craddock-Terry Company and Craddock-Terry Shoe Corporation are liable therefor; that if th0
funds used to pay said dividends to the preferred stockholders
of Craddock-Terry Shoe Corporation represented
page 132 ~ earnings or profits realized subsequent to J anuary 23, li939, tl1en on .May 26, 1939, when the dividend was declared, there existed a. fund from which the unpaid accumulnted dividends of complainant and those similarly situated could have been legally paid, which was chargeable with said payment, and they are entitled to be paid
said accumulated dividends~ together with legal interest from
l\fay 26, 1939, until paid, and both of said corporations are
liable therefor.
That the plan of sale of all of the properties and assets of
tlrn old corporation to t]1e new corporation when fully consummated will necessarily destroy complainant's rights to
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have paid presently or at some future time the accumulated
dividends on his preferred stock, unless such rights are protected in this suit; that while the old corporation, CraddockTerry Company, may have the right to sell its properties
and assets as a going- concern to the new corporation, it bas
no right to destroy the vested rig·hts of complainant and
those similarly situated to have paid presently or at some
future time the accumulation of dividends on their preferred
stock; tliat to allow the old corporation and the new corporation, in the c.onsummation of their plan of sale and purchase, to take away and destroy their vested rights to have
paid to them the Rccumulation of dividends on their preferred
stock will ·be violative of and repugnant to State and I~ederal
constitutional prohibitions against the impairment of contractual obligations and deprivation of property without due
process of law; that complainant is entitled to be paid in
caeh upon the surrender of bis stock certificates the fair cash
value or actual value of such stock just prior to the sale of
the properties and assets of the old corporation to the new
corporation, and is further entitled to be now paid the accumulated dividends on his preferred stock, amounting to
$9,024, if legal funds for their payment have been available,
and if said funds have not been or are not now available,
then complainant is entitled to be protected in his right to
l1ave paid at some future time the accumulations of dividends
on said stock, which have the nature and character of a debt,
and tllat said sale of the properties and assets of
pag·e 133 ~ the old corporation, Craddock-Terry Company,
to the new comnany, Craddock-Terry Shoe Corporation, is null, void and illegal as to the complainant and
all stockholders similarly situated, insofar as it affects their
rights to the accumulation of dividends on their preferred
stock or tends in any way to destroy or limit them; that said
plan of sale, if fully consummated and approved without
protecting complainant's dividend rights, will work a constructive frnud on complainant and those similarly situated
and will force them to accept an inadequate consideration
for their preferred stock in Craddock-Terry Company.
That the directors of the old corporation and the directors
of the new corporation are one and t.he same, namely: .John
A. ,Faulkner, John W. Craddock, D. II. Dillard, J. T. Noell,
.Tr., .John ·w. James, John J\I. :Miller, Jr., T. G. Hobbs, Charles
G. Craddock and L. F. Almond; that tl1e directors of the old
corporation were denied in ,Tune, 19B7, by the State Corporation CommiRsion the right to dire~tlv tnke awa.v and destroy the vested rights of complainant and those· similarly
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situated to the accmnulation of dividends on their preferred
stock in the Craddock-Terry Company; that said directors
of Craddock-Terry Company, and also as directors of Craddock-Terry Shoe Corporation, cannot now do indirectly what
they were forbidden to do directly in 1937; that Section 3820a
-0f the .Code of Virginia as amended does not give Virginia
corporations the power to destroy vested rights of its preferred stockholders to accumulations of dividends provided
for in their charters and certificates of stock issued by them ;
that if said Section 3820a gives corporations the power and
.authority to destroy such vested rights in the manner and
under the plan adopted by the old corporation, CraddockTerry Company, and.the new company, Craddock-Terry Shoe
Corporation, then such a construction is violative of and
repug·nant to State and Federal constitutional prohibitions
.against the impairment of contractual obligations and deprivation of property without due process of law, and the
attempt made by the old company and the new company under such plan is void as to the vested rights aforesaid of complainant and those similarly situated.
page 134 ~ That the sale by the old corporation, CraddockTerry Company, to the new company, CraddockTerry Shoe Corporation, represents an attempted sale under
Section 3820a of tl1e Code of all of the properties and assets
of the corporation as a going concern; that the vested rights
of the stockholders of the old corporation as found in their
certificates of stock must be respected a.nd cannot be violated
in suc.h sale; that the certificates of preferred stock held by
complainant establish his rights in the assets of the corporatiou, both in liquidation and as a going· concern; that in
the event it be determined that said sale results in a liquidation of t]1e assets of Craddock-Terry Company complainant
claims that l1e is not only entitled to the par value of his pref erred stock to be paid ii1 full '.before inferior classes of 'Stock
are entitled to any payments out of the assets, but that he
is also entitled, under all the facts and circumstances of this
case. in the light of said certificates of stock, to be paid all
hnpaid accumulated dividends on said stock.
That complainant's stock certificates especially provide
that no encumbrance of any character shall be placed by the
Board of Directors or stockholders of the comoanv in the
shape of mortg·age, lien or otherwise, upon the -"property of
the company, until the Bame shall provide first for the retirement of the preferred stock, with accumulated dividends,
upon terms and conditions set forth therein, under which the
compflny lrnd the option of retiring 'by lot or otherwise all
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or any portion of the outstanding preferred stock of the issues mentioned, including all of the preferred stock ownecl
by complainant, at $110 pei· share and accumulated dividends;
that the provisions in complainant's certificates of stock made
for his protection and establishing his right to hold his stock
in the corporation as a going concern until and unless the
corporation redeems his stock in the amount provided, are
a vested right: that if it be determined that said sale does
not result in iiquidation of the assets of Craddock-Terry
Company, complainant cannot be divested of such vested
right in any other manner than that provided for in his said
certificates of stock, and that the destruction of
page 135 ~ such rig-]1ts by a sale of the properties and assets.
of the old corporation to the new corporation
without recognizing and protecting his rights aforesaid, i:--:
violative of and repugnant to State and Federal constitutional prohibitions against impairment of contractual obligations and deprivation of property without due process of
law, and such sale is void insofar as it attempts to destroy
and abrogate said vested rights.
That the new company, Craddock-Terry Shoe Corporation,
is not a purchaser for value without notice of the properties
and assets of the old corporation, Craddock-Terry Company;
that the plan of the sale of the properties and assets of the
old corporation as a going concern, resulting in the destruction of the vested rights of complainant and those similarly
situated if not fully protected in this suit, was formulated
and executed by the directors of the old corporation; that the
properties and assets of the old corporation were received
by the new corporation in exchang·e for various classes of
stock issued by it with fully knowledge of the vested rights
of those stockholders of the old corporation who did not and
have not agreed and asse}1ted to said plan of sale as proposed to all of the stock]10lclers of the old corporation; that
complainant is one of the preferred stockholders of the old
corpora.ti on, and, l1aving dissented to said plan of sale and
having notified both the old corporation and the new corporation that he intended to assert his rights vested by virtue of
the ownerRhip of tl1e preferred stoc.k of tl1e old corporation
held by him, is entitled to full protection in the enjoyment
of such rigllts; that said sale was not an actual bona fide
sale under statute, but was more in the nature of an exchange,
which, when fully consummated, will amount to nothing more
than an amendment to the cl1arter of Craddock-Terry Company, for both under the plan of sale and under an amendment similar to the one proposed in 1937 there are the same
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officers, directors, assenting stockholders and new stock replacing· the old, with a resulting elimination of all accumulated dividends on the old preferred stock and a change of
tl1e par value of common stock from $100 per
page 136 ~ share to no par value; that. as8enting stockholders
under either the plan of sale or said plan of
amendment have the right to release and surrender their
claims to accumulated dividends and to approve of a change in
tl1e par value of common stock, but dissenting stockholders are.
entitled to the fullest extent to the protection of their vested
rights under their stock certificates.
That there was a duty imposed upon the directors of Craddock-Terry Company to respect and protect the rights of its
stockholders who dissented to the plan of sale and to fully
satisfy such rights out of the purchase price obtained for
the assets of this company as a going concern, transferred
to Craddock-Terry Shoe Corporation under the terms of said
sale; that said directors of Craddock-Terry Company have
wrongfully transferred and delivered said assets to Craddock-Terry Shoe Corporation, without receiving in return
sufficient funds with wbich to settle and satisfv the vested
rights of complainant to be paid $HO per share for each
!-,hare of his preferred stock, together with all accumulated
dividends, or the fair cash value or actual value of said stock,
together with all unpaid ac·cumulated dividends, in the event
said sale or transfer did not effect a dissolution of CraddockTerry Company, or the par value of said stock, together with
}l ll accumulated dividends, in tl1e event said sale or transfer
did effect a dissolution of the assets of Craddock-Terry Company, and that by reason of said wrongful acts the said Craddock-Terry Company and the said J olm A. Faulkner, J olm
,v. Craddock, D. H. Dillard, ,T. T. Noell, Jr., John vV. James,
.Tohn l\1. Miller, Jr., T. G. Hobbs, Charles G. Craddock and
L. F. Almond. its Board of Direetors, are jointly and severally
liable to complainant and those similarly situated for their
fnilure to recognize, protect and satisfy their rights aforesaid.
That the rip:hts of creditors of Craddock-Terry Company
and Craddock-Terry Shoe Corporation are in no way affected
or involved in the questions to be adjudicated in this suit.
except insofar as the complainant and those similarly situated
arc creditors under all the facts a.nd cirrumstances complained
of.
pag·e 137 ~ Upon con~ideration of the premises and forasmuch as your complainant is without remedy save
in a Court of Equity, where all such matters are alone prop-
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.erly cognizable, your complainant prays that proper process
may issue ag·aiust the defendants, Craddock-Terry Company,
John A. Faulkner, John W. Craddock, D. H. Dillard, J. T.
Noell, Jr., John \V.•James, John M. :Miller, Jr., T. G. Hobbs,
Charles G. Craddock and L. F. Almond, Craddock-Terry
Shoe Corporation, and John A. F1a1dkner, John W. Craddock,
D. H. Dillard, J. T. Noell, .Jr., John W. ,James, John M. Miller. ,Jr., T. G. Hobbs, Charles G. Craddock and L. F. Almond,
directors of Craddock-Terry Shoe Corporation; that said
defendants may be required to answer the bill of complaint,
answer under oa.th being· hereby expressly waived; that those
other stockholders of Craddock-Terry Company similarly
situated may be allowed by proper petition to join in this
suit and may be afforded full protection in their rights; that
complainant's right to have paid presently if proper funds
are available, or at some future time if proper funds are not
now available, the accumulation of dividends on his said preferred stock in Craddock-Terry Company may be determined,
and that said right may he established as a. fixed and vested
rig·ht, having the nature and character of a debt postponeable
in enjoyment only until the creation of a fund from which
payment legally can be made; that Section 3820a of the Code
of Virginia as amended, insofar as it may attempt to destroy
the vested rights as determined in this suit, may be declared
violative of and i~epugnant to State and Federal constitutional
prohibitions against the impairment of contractual obligations and deprivation of property without due process of law;
tha.t the plan of sale and purchase of the properties and
assets of Craddock-Terry Company to and by CraddockTerry Shoe Corporation, us formulated prior to and executed
on or about January 23, 1939, may be declared null, void and
illegal as to complainant insofar as it attempts to in any way
aff eet or destroy complainant's vested rig·hts as determined
in this suit; that tl1e properties and assets of Craddock-Terry
Shoe Corporation may be charged with the paypage 138 ~ ment of the accumulation of dividends on his preferred stock. with interest, subject only to the
prior rights of its creditors; that full and complete protection may be afforded complainant as to bis right to have paid
presently or at some future time by Crad<lock-Terry Compa11v and/or Craddock-Terry Shoe Corporation, and/or John
A. Faulkner, ,John vV. Craddock, D. H. Dillard, ,J. T. Noell,
.Tr., .John vV. ,James, ,John l\L Miller, Jr., T. G. Hobbs, Charles
G. Craddock and L. F. Almond, the accumlation of dividends
on his preferred stock in Craddock-Terry Company, with
proper interest. tl1ereon; that it be determined in this suit
1
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whether said sale effected a dissolution of .(
Company; that complainant's vested rig-J1t un
cates of preferred stock may be recognized a.1 ~
:so as to require Craddock-Terry Company and;
Ten·y Shoe Corporation, and/or John A. Faulk ·, ohn W.
Craddock, D. H. Dillard, J. T. Noell, Jr., John W. James,
.Tolin l\tI. Miller, Jr., T. G. Hobbs, ·Charles G. Craddock and
L. F. Almond, to pay to him the sum of 110 for every one
of such shares, oge 1er w1 1 all accumu a ion of dividendH
thereon, with proper mterest, in accordance with the provisions of the preferred stock cerfati.catcs owned and held by
him or the fair cash or actual value thereof, together with
accumulated dividends, with interest, if the sale does not
effect a. dissolution that in the event it be decided that the
transfer of the assets of Craddock-Terry Company as a going· concern to Craddock-Terry Shoe Corporation effected
and resulted in a dissolution of the Craddock-Terry Company, the value of complainant's share in the purchase price
for said assets under the provisions of his stock certificates
may be determined, and that Craddock-Terry Company
and/or Craddock-Terry Shoe Corporation, and/or John A.
Faulkner, John W. Craddock, D. H. Dillard, ,T. T. Noell, Jr.,
John Vi! ..fames, John M. Miller, ,Tr., T. G. Hobbs, Charles
G. Craddock and L. F. Almond, may be required to pay. said
value, so determined, ,,rith proper interest, to complainant;
that Craddock-Terry Shoe Corporation and Jolm A. Faulkner,
.John W. Craddock, D. H. Dillard, J. T. Noell, Jr., John vV.
.Tames, John M:. M:i11cr, Jr., T. G. Hobbs, Charles G. Crad- ,,
dock and L. ·F. Almond, its directors, may hH
page 139 ~ restrained from declaring and paying any dividends on any classes of stock issued by it until
find unless they slia.11 Jmve first paid in cnsl1 all accumulation
of dividends on complainant's preferred Htock in the Craddock-Terry Company up to January 23, 1939, amounting in
t.he ag·gTegate to $9,024, witl1 proper interest. thereon; and
tllat all such other, further and general relief may be afforded
your comphtinant and those similarly situated as the nature
of tlieir case may require or to Equity shall seem meet.
, And your complainant. will ever pray, etc.
1

vV. D. POWELL
By Counsel
nfEADE AND TALBOTT
His Attorneys
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page 140 ~

.A.t another day, to-wit, at Lynchburg col'pora:.tion court7 July 27th,. 1939.

Ou motion of Edmund A. Saunders, Jane Quinn Saunders.
and Ann Lee Saunders, by counsel, they are allowed to file
their petition to t11e amentled bill of complaint in this· cause,,
which is accordingly done ..
On motion of rF'irst and :Merchants National Bank of Rich.moncl,' Virginia, -and Edmund A .. Saunders, Trustees: for J·anie!
Quinn Saunders et al under agTeemen t dated April 26, 1'928,
by counsel, they are allowed to file their petition to the
amended bill of complaint in this cause, which is accordingly
done.
On motion of Thomas 1V. P11rcelI, by counsel, he is allowec1i
to fi'le l1is petition to tile amended bill of complaint in thfa
cause, which is accordingly done·.
On motion of Louisa P. Allan, by counsel, sne is allowed
to file her petition to the amended bill of' complaint in this
cause, which is accordingly done.
_
Given under my htrnd this·, 26th day of July, 1939.
HENRY C. LEIGH, ,Judge·.
To tl1e Clerk of' the Corporation Court of Lynchburg·~
Please enter the foregoing order.

HENRY C. LEIGH.
page 141 ~ AMENDED PE.TITION OF EDMUND A ..
SAUNDERS, ,JA.NE QUINN SAUNDERS
A.ND ANN LEE SAUNDERS.
Filed July 27, 1939.

To the Ifonotable Judge of the Corporation Court of Lynchburg~

Your petitioners, Edmund~ A. Saunders, Jane Quinn Sam1ders and Ann Lee Saunders, respectfully represent unto your
Honor that they are stockholders of Craddock-Terrv Company, apd that petitioner Edmund A. Saunders is tl1e owner
of Certificate No. 1261, dated December 7, 1928, for 150 share8
of the ~rst preferred stoek of said company, and the O'W11cr
of Certificate No. 1413, dated November 23, 1931. for 50 shareg
of snid First Preferred stock; that petitioner Jane Quinn
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Saunders if the owner of Certificate No. 1290, dated :May 3,
1929, for one share of the First Preferred stock of said Craddock-Terry Company, and Certificate No. 1845, dated November 26, 1929, for one share of said first preferred stock; and
that petitioner Ann Lee Saunders is the owner of Certificate
No. 1291, dated May 3, 19-29, for one share of the First Preferred stock of Craddock-Terry Company, and Certificate No.
1346, dated November 26, HJ29, for one share of said First
Preferred stock; that all of said certificates owned by petitioners are identical as to the rights and privileges given the
owners and are identical as to the rights and privileges given
the owner by Certificate No. 1676, issued to vV. D. Powell, the
complainant, and a copy of which is filed as an exhibit with
the bill.
That the general allegations of the amended
page 142 ~ bill of complaint and all other allegations which
do not particularly and specifically refer to the
complainant, his acts and conduct, are true and correct.
That petitioners have dissented to the plan for the sale of
the assets of Craddock-Terry Company as a g·oing concern
to Craddock-Terry Shoe Corporation, complained of in the
amended bill of complaint, having given proper notice of
such dissent, and are entitled to the same rights and privileges
claimed by W. D. Powell, the· complainant, in said amended
bill of complaint.
Wherefore, petitioners. pray that they may be allowed to
join the said VV. D. Powell as stockholders of Craddock-Terry
Company similarly situated, in his amended bill of complaint
against the defendants named in the above styled cause, and
that their rights and privileges may be recognized and protected along with the rights and privileges of the said ·w. D.
Powell, and that they may be allowed to join in fully and
effectually, as written at length in this petition, the prayer of
the amended bill of complaint, to the end that the rights and
privileg·es accruing· to them under the stock certificates issued by the Craddock-Terry Company may be recognized,
preserved and protected, and to the further end that all relief prayed for may be afforded them, as well as tho complainant.
And they will ever pray, etc.
EDMUND A. SAUNDERS,
JAJ.~E QUINN SAUNDERS,
ANN LE·E SAUNDERS,
By Counsel.
l\f.EADI~ & TALBOTT, Attorneys.
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AMENDED PETITION OF FIRST AND MERCHANTS NATIONAL BANK OF RICHMOND, VIRGINIA, .A;ND EDMUND A. SAUNDERS,
TRUSTEES FOR JANIE QUINN SAUNDERS, ET AL.,
UNDER AGREEMENT DA'rED APRIL 26, 1928.
:filed July 27, 1939.

To the Honorable Judge of the Corporation Court of Lynchburg:
Your petitioners, First and Merchants National Bank of
Richmond, Virginia, and Edmund A. Saunders, Trustees for
Janie Quinn Saunders, et al., under ag-reement dated April
26, 1928, respectfully represent unto your Honor that they
are stockholders of Craddock-Terry Company, and that they
are the owners of Certificate No. 1210, dated April 28, 1928,
for 78 shares of the First Preferred stock of said company,
and the owners of Certificate No. 1219, dated May 12, 1928,
for 22 shares of said First Preferred stock; that both of said
certificates owned by petitioners are identical as to the rights
and privileges given the owners and are identical as to the
rights and privileges given the owner by Certificate No. 1676,
issued to vV. D. Powell, the complainant, and a copy of which
is filed as an exhibit with the bill.
That the general allegations of the amended bill of complaint and all other allegations which do not particularly and
specifically refer to the complainant, his acts iind conduct,
are true and correct.
That petitioners have dissented to the plan for the sale of
the assets of Craddock-Terry Company as a going concern to
_
Craddock-Terry Shoe Corporation, complained of
page 144 ~ in the amended bill of complaint, l1aving given
proper notice of such dissent, and are entitled
to the same rights and privileges claimed by W. D. Powell,
the complainant, in said amended bill of complaint.
·wherefore, petitioners pray that they may be allowed to
join the said ·w. D. Powell as stockholders of Craddock-Terry
Company similarly situated, in his amended bill of complaint
against the defendants named in the above styled cause, and
that their rights and privileges may be recognized and protected along· with the rights and privileges of the said vV. D.
Powell, and that they may be allowed to join in fully and effectually, as written at length in this petition, the praver of
the amended bill of complaint, to the end that the "'rig·hts
and privileges accruing to them under the stock certificates
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issued by the Craddock-Terry Company niay be recog·nized,
preserved and protected, and to the further end that all relief
}Jrayed for may be affo1·ded them, as well as the complainant.
.And they will ever pray, etc.
FIRST AND MERCHANTS NATIONAL
BANK OF RICHMOND, VIRGINIA,
and
EDMUND A.. SA:UNDERS,
Trustees for Janie Quinn Saunders, et al., under
.Agreement dated .April 26, 1928,
By Counsel.
ME.A.DE & TALBOTT, Attorneys.
}Jage 145 } AMENDED PETITION OF THOMAS W.
PURCELL.
Filed July 27, 1939.
To the Honorable ,Judge of the Corporation Court of Lyncl1burg:
Your petitioner, Thomas W. Purcell, respectfully represents
unto your Honor that he is a stockholder of Craddock-Terry
Company, and that he is the owner of Certificate No. 822,
dated November 10, 1920, for 4 shares of the First Pref erred
stock of said company, and the owner of Certificate No. 779,
dated August 8, 1919, for 6 shares of said First Preferred
stock; that both of said certificates owned by petitioner are
identical as to the rights and privileges given the owner and
are identical as to the rights and privileges g·iven the owner
by Certificate No. 1676, issued to W. D. Po,vell, the complainant, and a copy of which is filed as an exhibit with the bill.
That the general allegations of the amended bill of complaint and all other allegations which do not particularly and
specifically refer to the complainant, his acts and conduct, are
true and correct.
That petitioner has dissented to the plan for the sale of
the assets of Craddock-Terry Coif!pany as a g·oing .concern
to Craddock-Terry Shoe Corporation, complained of in the
amended bill of complaint, having given proper notice of such
dissent, and is entitled to the same rig·hts and privileges
claimed by W. D. Powell,. the complainant, in said amended
bill of complaint.
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Wherefore, petitioner prays that he may be allowed to join the said W. D. Powell as a stockholder of Craddock-Terry Company similarly situated, in his.
amended bill of complaint against the defendants named in
the above styled cause, and that his rights and privileges may
be recognized and protected along with the rights and privileges of -the said W. D. Powell, and that he may be allowed
to join iI,i fully and effectually, as written at length in this.
petition, the prayer of the amended bill of complaint, to the
end that the rights and privileges accruing to him under the
stock certificates issued by the Craddock-Terry Company may
be recognized, preserved and protected, and to the further end
that all relief prayed for may be afforded him,. as well as
the complainant.
And he will ever pray, etc.
THOMAS W. PURCELL,
By Counsel.
MEADE & TALBOTT, Attorneys ..
page 147 ~ A.MENDED PETITION OF LOUISA P. ALLAN.
Filed July 27, 1939.
To the Honorable Judge of the Corporation Court of Lynchburg:
Your petitioner, Louisa P. A.Han, respectfully represents
unto your Honor that she is a stockholder of Craddock-Terry
Company, and that she is the owner of Certificate No. 821,
dated November 10, 1920, for 4 shares of the First Preferred
stock of said company, and the owner of Certificate No. 778,
dated August 8, 1919, for 6 shares of said first preferred
stock; that both of said certificates owned by petitioner are
identical as to the rig·hts and privileges gi".'en the owner and
are identical as to the rights and privileg·es given the owner
by Certificate No. 1676, issued to W. D. Powell, the complainant, and a copy of which is filed as an exhibit with the bill.
That the general allegations of the amended bill of complaint and all other alleg·a.tions which do not particularly and
specifically ref er to the complainant, his acts and conduct, are
true and correct.
That petitioner has dissented to the plan for the sale of
the assets of Craddock-Terry Company as a going· concern
to Craddock-Terry Shoe Corporation, complained of in the
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amended bill of complaint, having given proper notice of such
dissent, and is entitled to tbe same rights and privileges
claimed by Vv. D. Po,vell, the complainant, in said amended
bill of complaint.
page 148 ~ Wherefore, petitioner prays that she may be
allowed to join the said vV. D. Powell as a stockholder of Craddock-Terry Company similarly situated, in his
amended bill of complaint against the defendants named in
the above styled cause, and that her rights and privileges may
be recognized and protected along with the rights and privileges of the said W. D. Powell, and that she may be allowed
to join in fully and effectually, as written at length in this
petition, the prayer of the amended bill of complaint, to the
end that the rights and privileges accruing to her under the
stock certificates issued by the Craddock-Terry Company may
he recognized, preserved and protected, and to the further end
that all relief prayed for may be afforded her, as well as the
complainant.
...i\.nd she will ever pray, etc.
LOUIS.AP . .ALLAN,
By Counsel.
MEADE & TALBOTT, Attorneys.
page 149 } MOTION TO DISMISS AMENDED BILL FOR
MISJOINDER OF PARTIES.
Filed at Second September Rules, 1939.
The undersig·ned defendants John A. Faulkner, Jolm W.
Craddock, D. H. Dillard, J. T. Noell, Jr., John vV. James,
,John M. Miller, Jr., T. G. Hobbs, Chas. G. Craddock and L. F .
.Almond, in proper persons and also as directors of CraddockTerry Shoe Corporation, and said Craddock-Terry Shoe Corporation, come and file in the Clerk's Office of the Corporation Court of the City of Lynchburg, Virginia, at its Second
September Rules, 1939 (and which is the rules at ,vhich the
writ upon complainant's amended bill is returnable), this their
joint and several motion to dismiss for misjoinder of pa 1·ties the Amended Bill of complaint exhibited in the Corporation Court of the City of Lynchburg, Virginia., against them
and another as defendants by W. D. Powell suing on behalf
of himself and others, &c., as complainants.
The aforesaid undersigned defendants hereby jointly and

194

Supreme Court of Appeals of Virginia

severally move that said Amended Bill of Compag·e 150 ~ plaint be dismissed as to them and each of them,
and that each and all of them be dismissed as
parties defendant to this suit, because:
(1). Said Amended Bill with the exhibits made parts thereof
shows the sale therein mentioned by Craddock-Terry Co. to
Craddock-Terry Shoe Corporation was made and consummated in all respects pursuant to and in conformity with the
statutes in such case made and provided ( Sections 3820a,
8821 and 3822 of the Code of Virginia) and said statutes arc
parts of the charter and amendments thereto of the vendor
corporation Craddock-Terry Co. (and exhibited with said
Amended Bill) as if written therein and constituted and
formed a part of the contract between said Craddock-Terry
Co. and the complainants as stockholders thereof and between the complainants as such stockholders and all other
stockholders of that company; and said statutes expressly
authorized and empowered said Craddock-Terry Co. to make
such sale when in the judgment of its board of directors it
was for the interest of the corporation so to do, but that
before such sale was consummated it must be authorized bv
the written consents of the holders of two-thirds of all o"f
its stock issued and outstanding and that any stockholder of
said company not giving bis assent to such sale and who
should be dissatisfied therewith should, upon his complying
his shares appraised and have such fair cash value when so
with said statutes, be entitled to have the fair cash value of
determined paid to him by said Oraddock-Teny Co. and that
upon his non-compliance with the provisions of said statutes
for having appraised and paid to him by Craddock-Terry Co.
the fair cash value of his shares, he should be precluded from
objecting- to said sale and be deemed to have elected to participate in the agreement or plan of sale on the basis therein
provided for stockholders of his class and not thereafter be
entitled to demand or receive the fair cash value of his stock
but be confined to participate in the agreement or plan of
sale.
page 151 ~ And said Amended Bill with the exhibits made
parts thereof shows that the agTeement or plan
of said sale and setting forth all the terms and condition~
thereof and the considerations to be paid or delivered to said
Craddock-Terry Co. was presented to all stockholders of
Craddock-Terry Co. for their consideration with its letter of,
to-wit, Aug·ust 1, 1938, a.nd that by the terms of said agreement or plan of sale the written consents authorizing said

Craddock-"Terry Co., et als., v. W. D. Powell, et als.

195

:sale by the holders of at least eig·hty per centum of each class
of the issued and outstanding stock of said Craddock-Terry
Co. were required, and that on, to-wit, J auuary 23, 1939, said
sale was consummated.
The said .A.mended Bill does not aver or charge' that such
last aforesaid written consents were not g-iven before the consummation of said sale, or that the considerations by said
agreement and plan of sale to be paid or delivered unto said
Craddock-Terry Co. have not been so paid or delivered, or
that the undersigned John A. Faulkner, John W. Craddock,
D. H. Dillard, J. T. Noell, Jr., John W. James, John M. Miller,
Jr., T. G. Hobbs, Chas. G. Craddock and L. F. Almond, or
any one or more of them, did not honestly and in good faith
exercise their judg·meut as directors of said Craddock-Terry
Co. in respect of said agreement or plan of sale and the consummation of said sale, or any fraud or conspiracy with or
other misconduct by any one or more of the undersig·ned defendants, or between them or any one or more of them and
said Craddock-Terry Co.
( 2). Said Amended Bill with the exhibits made parts
thereof shows that on and after, to-wit, August 1, 1938, and
until the consummation of the aforesaid sale alleged by said
bill to have occurred on, to-wit, January 23, 1939, the complainants as stockholders of Craddock-Terry Co. had full
knowledge of all the terms and conditions of the agreement
or plan of sale and the considerations to be paid
page 152 ~ or delivered to said Craddock-Terry Co. by said
Craddock-Terry Shoe Corporation, and that, as
said statutes provide, such sale would not effect a dissolution of Craddock-Terry Co., and that the complainants if
they did not assent to such sale had the rig·ht, upon complying with the statutory requirements, to have the fair cash
value of their shares determined by the appraisal thereof as
provided by the statutes and to have such fair cash value as
so determined paid to them by the vendor corporation Craddock-Terry Co., and not by the undersigned Craddock-Terry
Shoe Corporation, but that if said statutory requirements for
the appraisal of their shares were not complied with by the
complainants then they should be forever precluded from objecting to said sale a.nd be deemed to lrnve elected to participate in the agreement or plan of sale on tho basis therein
provided for stockholders of their class.
And said Amended Bill with the agreement or plan of sale
exhibited therewith and as a part thereof shows provisions
made in said agreement or plan of sale for fully enabling
said vendor corporation, from and out of the considerations
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to be paid or delivered to it by the purchasing corporation,
to comply with said statutes by (a) said vendor corporation
paying to complainants the fair cash :value of their shares as
dete1'mined by such appraisal, if the complainants. complied
with the statµtes for having their shares appraised, and otherwise (b) by the vendor corporation delivering· to the complainants stock of the purchasing corporation on the basis.
therein provided for stockholders of their class.
Said Amended Bill makes no averment or charge that the
considerations that by said ag-reement or plan of sale were
payable or deliverable to said Craddock-Terry Co. by Craddock-Terry Shoe Corporation have not been so paid and delivered, or that the obligation that by the terms
page 153 ~ of said agreement or plan of sale said CraddockTerry Shoe Corporation was to make and delivered to said Vendor corporation, as part of said considerations, has not been duly made and delivered, or that said
Craddock-Terry Shoe Corporation is ·now or ever has been
financially or otherwise unable to fully perfqrm and discharg·e
such obligation, and said Amended Bill alleges no facts 01·
circumstances constituting either actual or constructive fraud
by the undersigned defendants or any one or more of them
and especially no facts or circumstances showing any fraud,
misconduct or wrongful conspiracy by or between the undersigned defendants or any one or more of them and said Craddock-Terry Co.
3. The said statutes, so forming part of Craddock-Terry
Co. 's charter and amendments thereto, and binding on coniplainants and all of the stockholders of Craddock-Terry Co.
expressly left to the judgment and discretion of the undersigned individual defendants as directors of Craddock-Terry
Co., whether or not it was to the interest of said company
to make .s.aid sale upon the terms and conditions thereof and
the considerations therefor, but provided that before said sale
should be consummated it must be authorized by the written
consents of the holders of two-thirds of all of said company's
stock issued and outstanding.
·
And said Amended Bill does not allege that said sale upon
the terms and conditions and for the considerations thereof
was not, before said sale was consummated, authorized bY
such written consents, or that, indeed, such sale upon th'e
terms and conditions and the considerations therefor v{as not,
before it was consummated, authorized by the written consents of the holders of at least eighty per centum of all of
said company's stock issued and outstanding as provided by
the terms and conclitions of said sale and as shown by ei-
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hibits made part of said amended bill; or, that the aforesaid
judgment and discretion reposed or conferred
page 154 ~ by said statutes in said individual defendants as
directors of Craddock-Terry Co. was not faithfully, honestly or diligently exercised by any one or more
of said individual defendants as such directors, and much
.less any act or thing done or omitted by them or any one
or more of them showing lack of good faith, honestly or dilig·ence in the exercise of said judg·ment and discretion; or,
any fraud, conspiracy or collusion, or any acts constituting
fraud, conspiracy or collusion, between them or any one or
more of them and said Craddock-Terry Co. that would render
said individual defendants or any one or more of them liable
to the complainants or any one or more of them, by reason
of or arising from the alleged liability of Craddock-Terry Co.
to said complainants or any one or more of them.
4. Said Amended Bill shows that from, to-wit, August l,
1938, and until, to-wit, January 23, 1939, the complainants
and each of them had full knowledge of the agreement or
plan of sale and of all the terms and conditions thereof and
the considerations to be received by Craddock-Terry Co. if
such sale were consummated by the authorization of the written consents of the holders of at least eighty per centum of
its stock, and that if they did not assent to such sale and
were dissatisfied therewith, they and each of them had the
right, under and by virtue of express provisions of said statutes to demand of and be paid by Craddock-Terry Co. the
fair cash value of their shares determined as of the day before said sale was so authorized, upon their severally complying· with said statutes for havin~ such fair cash value determined or ascertained by appraisal as also provided by
said statutes, and that if they did not comply with the provisions of said statutes for receiving and being paid by said
Craddock-Terry Co. the fair cash value of their shares as such
fair cash value should be determined by appraisal as provided
by said statutes, they would be deemed to have
page 155 ~ elected to participate in said agreement or plan
of sale on the basis therein provided for stockholders of their respective classes and not thereafter entitled
to demand and receive the fair cash value of their shares,
and that all their rights under the stock of said CraddockTerry Co. would thereupon cease and determine. And said
Complainants and each and all of them knew during all of
said time, by and from said agreement or plan of said sale
shown by said Amended Bill to have been delivered by said
Craddock-Terry Co. to all its stockholders on, to-wit, August
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1, 1938 (and exhibited with said Amended Bill) that, in pur~
suance of said statutes, provision was made in and by said
agTeement or plan of sale for considerations, whereby said
Craddock-Terry Co. would, and would be enabled to, pay in
money such amounts, if any, as said Craddock-Terry Co.
should, pursuant to said statutes, have to pay to its stockholders, if any, who did not assent to such sale and who were
dissatisfied therewith as the fairly agreed upon or judicially
determined fair cash value of their shares, and whereby also
said Craddock-Terry Co. would, and would be enabled to,
deliver to such, if any, of the holders of its shares as did not
consent to consummate said sale and who should not become,
pursuant to said statutes, entitled to receive from CraddockTerry Co. the fair cash value of their shares, the shares of
stock of the purchasing corporation on the same basis as provided in said agreement or plan of sale for stockholders of
their class.
And the Statute (Section 3820a) expressly provides that
any sale under the provisions thereof '' shall not effect a dissolution of the vendor corporation'' and also that the fair
cash value of the shares of Craddock-Terry Co. stock of any
stockholder who shall not have given his assent to such sale
and who shall be dissatisfied therewith and who
pag·e 156 ~ shall proceed under and in accordance with said
statute to have determined the fair cash value of
his shares as aforesaid shall when so ascertained "be paid
to such stockholder by the vendor corporation and the purchaser from the vendor corporation shall in no wise be liable
to such stockholder for the value of his stock", and that
'' nothing herein contained shall deprive any stockholder of
existing remedy at law or in equity in the event of fraud or
inadequacy of consideration".
Said Amended Bill does not charge or show anything in
said agreement or plan of sale and the consummation of said
sale pursuant thereto that is a departure from 01· in conflict
with the provisions of said Section 3820a of the Code, or any
wrong thereby done to complainants or any of them or an~·
damage thereby suffered by the complainants or any one
or more of them, but much less does said Amended Bill alleg·e any fraud, bad faith or conspiracy by and between the
undersigned defendants or any one or more of them and their
co-defendant Craddock-Terry Co. which would render the undersig·ned defendants, or an:v one or more of them, jointly or
severally liable with said Craddock-Terry Co. to said complainants or any one or more of them. "
And although said amended bill states arg·umentativel~. .
that said plan of sale "if fully consummated without protect-
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ing complainants" rights in respect of undeclared dividends
will work a constructive fraud'' and force complainants to
.accept "an inadequate consideration" for their preferred
stock, said Bill does not allege or charge (a) fraud (as it
must be alleged and charg·ed) by setting forth acts which if
true would constitute fraud; or (b) that the considerations
to Craddock-Terry Co. for said sale are or were inadequate
or indeed any facts showing how or why they are
JJag·e 157} or were inadequate; or (c) how or why the the
payment to complainants of the fair cash value
of their shares provided for by the statute, and upon their
-0omplying with said statute, is or would be ''an inadequate
consideration'" for their shares, or how or why the payment
to complainants of such fair cash value for their shares would
destroy or take away without adequate consideration therefor, any right appertaining to such shares in the way of the
accumulated but undeclared dividends thereon and otherwise,
that would be factors or elements in the appraisal and determination of such fair cash value and as though said Craddock-Terry Co. had not sold its assets but was to continue its
business under its circumstances and conditions as of the da:y
before said sale was authorized.
·
5. Said amended bill does not allege or show anything done
or omitted by the undersigned defendants or any one or more
of them through fraud, bad faith or lack of diligence in respect of said agreement or plan of sale made pursuant
thereto; or that the considerations to Craddock-Terry Co.
for said sale of its properties and assets were inadequate or
anything going to show they were inadequate; or any facts
or circumstances showing how or why the complainants or
any one or more of them to have been by the undersig-ued defendants or a.ny one or more of them prevented from receiving from said Craddock-Terry Co. the fair cash value of
their shares and every right appertaining thereto. But especially said amended bill does not allege or show collusion
or conspiracy by them or any one or more of them with said
Craddock-Terry Co., or any fraud or acts of fraud dono or
participated in by them or any one or more of them .. and said
Craddock-Terry Co., which would render the undersigned defendants or any one or more of them jointly and severally
liable with said Craddock-Terry Co. to the complainants or
any one or more of them.
Upon the aforesaid grounds and each and all
of them the undersigned defendants hereby jointl~T
and severally move the dismissal of the aforesaid amended
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bill as to them and each of them, and that they and each of
them be dismissed as defendants in this suit.

JO.RN A. FAULKNER1
JOHN W. CRADDOCK,.
D. H. DILLARD,
·J. T. NOELL, JR.,
· JOHN W. JAMES,
JOHN M. MILLER, JR.,
T. H. HOBBS,
CHAS. G. CRADDOCK,
L. F. ALMOND,
In proper persons and as directors of Craddock-Terry Shoe Corporation.
CRADDOCK-TERRY SHOI~ CORPORATION,
By JOHN A. FAULKNER,
I ts President.

KEMP, HOBBS, DANIEL & DAVIDSON,
MALCOLM: K. HARRIS,
p. d.
(Notary's Certificate omitted in this transcript.}
page 159

~

DEMURRER OF ALL DEFENDANTS TO
AMENDED BILL.

Filed at Second September Rules, 1939.
The above defendants Craddock-Terry Company and J olm
A. Faulkner, John W. Craddock, D. H. Dillard, J. T. Noell,
Jr., John W. James, John M. Miller, Jr., T. G. Hobbs, Clrns.
G. Craddock and L. F. Almond, in their own rig·ht and as directors of Craddock-Terry Shoe Corporation, and the said
Craddock-Terry Shoe Corporation, jointly and severally demur to the Amended Bill of complainants exhibited again~t
them by W. D. Powell, suing· on behalf of himself and others,
and Edmund A. Saunders, Jane Quinn Saunders, Anne Lee
Saunders, the First and Merchants National Bank of Richmond, Va., and Edmund A. Saunders, as Trustees for Jane
Quinn Saunders and others, Thos. vV. Purcell and Louisa P.
Allan, Complainants, and say tbat said Amended Bill is not
sufficient in law, and as and for the grounds of their said demurrer they state the following:
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I.
page 160

~

(a). Said Amended Bill is multifarious in that
it joins Craddock~Terry Co. and the aforesaid defendant persons individually and also the aforesaid defendant persons as directors of Craddock-Terry Shoe Corporation, and the said Craddock-Terry Shoe Corporation ( an entirely separate and distinct corporation) when the causes of
action set forth in said Amended Bill and the kinds of relief
prayed for therein as to said several defendants are not joint
but several and separate.
(b ). Said bill prays for a decree against said CraddockTerry Co. and also for a decree against said Craddock-Terry
Shoe Corporation and also for a decree against said defendant persons individually, and for a decree against said persons as directors of said Craddock-Terry Shoe Corporation,
while the right to a decree against any of them, if any such
rig·ht exists, necessarily rests upon entirely separate and distinct causes; and said Amended Bill alleges no fraud, conspiracy or misconduct between said defendants or any of them
and shows only that said Craddock-Terry Co. as a g·oing concern made a sale to said Craddock-Terry Shoe Corporation
as authorized by law.
(c). Said Amended Bill undertakes to segregate and separate an alleged cause of action based upon complainants'
claims for the fair cash value or actual value of certain pref erred shares of stock of Craddock-Terry Co. from an alleged
cause of action based upon complainants' claims for alleged
accumulated and undeclared and unpaid dividends on the same
shares of stock.
(d). Said Amended ~ill attempts to set up claims under
the provisions of Section 3820a of the Code of Virginia against
all of said defendants for payment to complainants as nonassenting stockholders, for the fair cash value or
page 161 ~ the actual valite of their shares of preferred stock
in Craddock-Terry Co., and in addition thereto
for alleged accumulated and undeclared and unpaid dividench;
on said shares tog·ether with certain interest on such dividends, when by the words of the statutes, relied upon and
cited by said Amended Bill and in the absence of any averment showing any act of fraud, collusion or conspiracy between said defendants or any of them, or any averments of
any fact showing that the considerations to Craddock-Terry
Co. for the sale in said Amended Bill and the exhibits there,vith mentioned, were inadequate, it is enacted that any stockholders of said Craddock-Terry Co. who sl1al1 not have g·iven
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their assent to said sale and who shall be dissatisfied therewith, ha.ve the right, upon complying with the statutes, to
have determined the fair cash value of their shares through
and by judicial appraisement thereof, and that'' * * * the value so ascertained shall be paid to such stockholder by the vendor corporation and the purchaser from the
vendor corporation shall in no wise be liable to such stockholder for the value of l1is stock * * * ''

(e). Said Amended Bill with the exhibits made parts thereof
shows that Craddock-Terry Company sold its properties and
assets ( other than its franchise to be a corporation) as a
going· concern, by authorization of the written consents of the
holders of at least eighty per centum of each and every class
of its stock issued and outstanding, and pursuant to the Virginia Statutes in such case made and provided; and while
said Amended Bill states that the so-called accumulated and
unpaid dividends on the complainants' shares, and which are
not alleged to have been declared, have the nature and character of debts and claims payment thereof accordingly, said
Amended Bill further expressly avers that the rights of
creditors of Craddock-Terry Co. and of said Craddock-Terry
Shoe Corporation are in no way affected by the matters
sought by said Amended Bill to be adjudicated. Said allegations are mu.ltifarious and contradictory.
(f). ·while said Amended Bill admits that
page 162 ~ Craddock-rrerry Co. had the right, a.s a going
concern, when in the judgment of its board of
directors it ·was to its interest to do so, and when authorizecl
by the written consents of the holders of even but two-thirdR
of its stock, to sell its assets even though other holders or
its stock did not assent thereto, said Amended Bill does not
allege or charge that such things or any of them did not exist, or that the accumulated and unpaid dividends daimed
by complainants were (1) ever declared, or (2) any fact or
circumstance, general or specific, showing that in the wise
administration of said company's business and affairs s1wh
persons as were its directors at the time of said sale, or sucl1
pe1·sons as ma.y have been its directors in any of tlw several
years prior to said sale, should, in the exercise of their di~cretion and under the circ.nrnstance:;; of said company, haYe
declared such dividends, either in whole or in part, 01· (3)
that the non-declaration of a.nv of said dividends a1·ose
through fraud, had faith, lack of diligence or any other misconduct, or (4) that the considerations pavable and deliverable by said plan of sale to said Craddock-Terry Co. w'ere, in
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:any respect fraudulent or inadequate. Ou the contrary said
.Amended Bill (with the exhibits made parts thereof) shows
that Craddock-Terry Co~ made said sale as a going concern
and that at the time thereof all of its assets of whatever kind
.and form, w11ethcr resulting from former profits or otherwise,
were general assets which it had the statutory right to sell as
a going concern; and tha.t the statutes referred to in and relied on by said Amended Bill as entitling complainants as
alleged non-assenting stockholders to have the fair cash value
of their shares determined by appraisal and as so ascertained
paid to them by said Craddock-Terry Co. necessarily contemplate and intend that in such appraisal of the fair cash value
of shares in a going concern there should be conpage 163 }- sidered every factor or element entering into a.nd
constituting such fair cash value, including the
value of dividends accumulated and unpaid but undeclared on
such shares as of the day before such sale was authorized,
together witk the probabilities and improbabilities under all
the circumstances of said company and its business and affairs
of said accumulated dividendR or any parts thereof, thereafter, at some future time or times, being declared and paid.
In the absence of averment of any act of fraud, conspiracy
or other misconduct by any of the defendant natural persons
who are sued individually or by any of them as directors of
Craddock-Terry Shoe Corporation, or by said CraddockTerry Shoe Corporation, complainants show no right against
them or any of them for either the amounts or value of such
undeclared dividends or interest thereon, or for the fair cash
or other value of cornp]ainants' alleged shares or interest
thereon, or otherwise.

II.
(a). That as to Craddock-Terry Shoe Corporation and as
to the defendant natural persons sued personally and who
are also sued as directors of said Craddock-Terrv Shoe Corporation, the amended bill alleges no state of facts showing
that they or any of them are in any way involved or concerned
with the relief sought by complainants.
(b). Said amended hill shows Craddock-Terry Shoe Corporation was a mere purchaser of the assets of CraddockTerry Co. ( other than the latter's franchise to be a corporation) and that said purchase was made in strict accordance
with the provisions of Section 3820a of the Code of Virginia
(lited and relied on in said amended hill; and said statute ex1wessly provides that such purchasing corporation shall in no
wise be liable to dissident stockholders (including complainants) of Craddock-Terry Co. for t11c value of their stock.
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("c·}. It not appearing by said amended bill
that any share of stock of co1nplainants or of any
of them wa.s e:ver chosen or w·ould ever be chosen
for retirement by lot or other-wise as provided in tl1e option
to Craddock-Terry Co. set forth iu that company's charter
and amendments thereto exhibited with said bill, and there·
not being in said charter and the amendments thereto ( or
indeed alleged to l)e therein) any provision that in the event
of Craddock-'reny Co. 's dissolution there should be paid the'' par value of said preferr{)cl :-hares together with all acc-umulated dividends thereon", the allegations that CraddockTerry Co. and the individual defendants '' its board of direc ..
tors'' are jointly and severally liable for wrongfully consummating said sale without receiving in return sufficient.
funds for (1) retiring· said shares at $110. per share and aecumulated dividends thereon or (2) for paying the complain-ants the ''par value of their sha.res together with all accumulated dhridends thereon", state no cause of action against 01·
liability upon the indivi<lual defendants or any one or more
of them to pay to the complainants or any of them, as prayed
by said amended bill, '~the snm of $110. for every one of such
shares with all accumulations of dividends thereon, with
proper interest", or ''in the event" of Craddock-Terry Co.'s
dissolution, to pa.y said complainants or any of them the "par
value of said preferred shares together with all accumulated
dividends thereon''.
Furthermore the Virginia Statutes (Sections 3820a, 3821,
and 3822 of the Code) that are by Section 3841 of said Code
made parts of the charter of Craddock-Terry Co., authorized
said sale by Craddock-Terry Co. when in the judgment of it~
board of directors it was for the interest of the corporation.
and upon such terms and conditions and for such
page 165 ~ considerations as its board of directors, in th(?hy
discretion, might determine, and the consummation thereof upon authorization by the written consents of tl1e
holders of two-thirds of said company's stock issued and outstanding; and said statutes expressly provide that a sale
made pursuant thereto shall not effect a dissolution of the
vendor corporation, and moreover for the payment by the
vendor corporation alone to dissentin~ stockholders
the
fair cash value of their shares upon their demanding the same
and serving the not.ices within the time prescribed by snicl
statutes for the ascertainment of such fair cash value, &c.
The Exhibit #3 ( embodying· the agreement of sale and· said
hoard's action thereon and made part of said Amended Bill)
shows the terms and conditions of said sale and the com;ider. ations to Craddock-Terry Co. therefor and all in accordanec
page 164

~
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with said statutes, and that said considerations included,
among other things, the execution and delivery to CraddockTerry Co. of the written ohligation o:f the purchasing corporation, Craddock-Terry Shoe Corporation, whereby said
Craddock-Terry Co. would, on its demand, be paid such sums
of money as would be equal to the amounts, if any, that said
Craddock-Terry Co. should, pursuant to said statutes, have to
pay to its storkholders, if any, who did not assent to such·
sale, as the fairly agreed upon or judicially determined fair
cash value of their share~. Said Amended Bill does not allege that said written obligation was not duly executed and
delivered to Craddock-Terry Co., or any fact or circumstance
showing it in any wise insuffieient or inadequate for enabling
Craddock-Terry Co. to have funds for paying any such fair
cash value if and when determined or that the obligor therrin
is unable, unwilling· or not compellable to fulfill and perform
said obligation in any particular; or indeed any illegal exerci-se of judgment or discretion by Craddock-Terry Co. or any.
of the individual defendants, "its board of direrpage 166 ~ tors" in said Company's agreeing to accept or in
accepting said obligation as r.,art of said considerations for said sale.
Therefore, again, no cause of action is shown against any
of the defendants either jointly or severally.

III.
Craddock-Terry Co. 's charter and amendments thereto exhibited with and made parts of said amended bill show that
company was chartered in Virginia before the present Constitution of Virginia became effective, and that thereafter said
Craddock-Terry Co. accepted or effected various amendmentR
to its charter. Section 158 of said Constitution provides that:
'' Every corporation l1eretofore cliartered in this State
which shall hereafter accept or effect any amendment or extension of its charter, shall be conclusively presumed • * • to
have thereby agreed to thereafter hold its charter and franchises, and all amendments thereof, under the provisions and
subject to all the requirements, terms and conditions of this
Constitution and of any laws passed in pursuance thereof so
far as the same may be applicable to such corporations''.
And pursuant to said Constitution the General Assembly
of Virginia thereafter enacted ( Code Section 3841) that:
'' The general statutes of this State applicable to corpora-
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tions shall be a part of the charter of every cQrporation
formed under the laws of this State, except so far as the same
are inapplicable or inappropriate to the objects of such corporation''.
And the aforesaid statutes as now embodied in Code Sec·
tions 3820a, 3821 and 3822 empower corporations, including
said Craddock-Terry Co., to sell their properties and assets
( other than their franchises to be corporations) and thereby
stockholders of a corporation not assenting to a sale made
by their corporation pursuant to said statutes are limited to
the statutory rig·hts and remedies provided by said statutes
to have the fair cash value of their shares determined as of
the day before the authorization of snch sale,
page 167 ~ and their rig·hts to have appraised and paid to
them the fair cash value of their shares under
said statutes (and which complainants' amended bill adopts
and relies upon) are conditioned on such dissenting stockholders severally serving proper notices of their dissent
within three months from the dav on which said authorization of sale was given by the written consents of holders or
the requisite number of shares of such vendor corporation's
stock issued and outstanding, and said dissenting stockholders complying with the other requirements of said statutes
fixing their rights.
"\Vhile said Amended Bill alleges the complainant, ,v. D.
Powell, on, to-wit, April 15, 1939, served written notice on
the President of said Craddock-Terry Co. that he was dissatisfied with the sale mentioned and ref erred to in said Bill,
and of his dissent thereto, said amended bill does not show
that such notice of dissent a.nd dissatisfacti011 was given by
said w·. D. Powell, complainant, within the three months prescribed by said statuteR; and the petitions l)y ,vhich the othm·
complainants have been made parties to this cause and sai<l
Amended Bill, do not show said other complainants or any
of them respectively served such notices of dissent and dissatisfaction within said three months time. Therefore none
of the complainants shows any right to proceed under sai<l
statutes for having- appraisal of their respective shares, or to
J)roceed by this suit in equity to have determined and recover
the fair cash value thereof, because with full opportunity to
avail of the right provided bv the statute that is a part of
their contracts with Craddock-Terry Co. and its other stockJ10lders, said complainants have severally failed to abide hy
said statutes ( forming- parts of their contracts) and perform
the conditions precedent therein, and are severally not entitled to accomplish by indirection that which they cannot
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severally accomplish directly. Said several complainants are,
therefore, by said statutes precluded from having
_page 168 } appraisal of their respective shares and payment
of the fair cash value thereof by said CraddockTerry Co. or by any other of the defendants, through or by
means of this suit in equity, but each complainant is, by said
statutes and his contract, confined to participation in the
agreement or plan of sale.
IV.

The Constitution of Virginia and the aforesaid statutes
enacted under said Constitution and the power thereby reserved to said State are parts of said Craddock-Terry Co. 's
,charter, binding on complainants as stockholders of said Craddock-Terry Co. and all other stockholders thereof. (Winfree
v. Ri1;erside Cotton Mills, 113 Va. 717). And said statutes
,expressly provide as to a sale made thereunder for payment
lly the vendor corporation to its dissenting stockholders who
eomp,ly with said statutes, of the fair cash value of their
shares to be determined as of the day before the authorization of said sale, by judicial appraisal; and that if such dissenting stockholder shall not comply with said statutes for
obtaining such fair cash value of their shares they shall be
forever precluded from objecting to the sale and shall be
deemed to have elected thereby to participate in the agreement or plan of sale on the basis therein provided for stockholders of their class, and shall not thereafter be entitled to
demand or receive the fair cash value of their shares.

v.
Said statutory a11d contract provisions for the appraisal
and determination of the fair cash value of the alleged shares
of the complainants in Craddock-Terry Co. as of the day 1)efore the authorization of tl1e sale mentioned in said Amended
Bill, upon their compliance with said statutes, necessarily include in such appraisal and determination the consideration
of all factors and elements of every kind affecting or appertaining to the fair eash value of said shares as
page 169 } of said day, and among which would be the value,
if any, of the accumulated and undeclared dividends thereon. and preclude the claim of each complainant to
he paid in addition to the fair cash value of their several
shares as so determined the mnounts of the dividends accumulated but undeclared on his or her f:aid shares. Said consti~
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tutional, statutory and contract provisions negative all sudE
claims~
The repeated and argumentative allegations of said
Amended Bill and the •' unfounded conclusions of law'' alleged tl1erein to the effect that said sale· by Craddock-Terry
Co. (shown by said bill to have heen made and constm1matecl
pursuant to the agreement and plan of sale exhibited with and
as part of said Amended Hill) w·ill ''wrongfully'' destroy or
take away allegerl vested rightR of the complainants and including al)eged vest.eel rights to haYe presently or at some
future time paid the dividends accumulated and undeclared
on their sh~res respeetivel~r, or that such sale is violative of
and repugnant to State and Federal Constitutional prohihi-tions against impairment or contractual obligations and deprivation of property without due process of law, or that said
sale '' amounts to nothing more than'' an amendment to the
.charter of Craddock-Terry Co., each and all ignore and are
directly in conflict wit.h the express provisions of said Constitution, statutes and contract requiring and providing for
payment to l)e ·made to dissenting stockholders, upon their
observance of said provisions, of the fair cash value of their
shar~s in said Craddock-Terry Co. as a going concern, and
for the determination of such value as of the day before the
authorization of said· sale.
·
This is especially true of all allegations that said sale
amounts to nothing more thnn an amendment to the charter
of said Craddock-Terry Co., as the Virginia statutes providing for the making of amendments to corporate charters
whereby rights of stockholders are affected or impaired, and
when such amendments are authorized by holders of the
amount of stock, specified in those statutes, do not require
or make provh;ion for payment to dissenting
page 170 ~ stockholders of the fair cash or other value of
their shares.

VI.
F'or like reasons all averments of the said Amended Bill
concerning Craddock-Terry Co. 's alleged efforts in the years
1935 and 1937 to have its charter amended pursuant to Section 3780 of tlrn Code of Virginia and Acts amendatory
thereof by the vote of ninety per centum or more in interest
of the classes of its stockholders affected thereby, are wholly
irrelevant and immaterial, regardless of whether that Virginia statute or other statutes of the State providing for the
makinp: of amendments to corporate cliarters are or are not
unconstitutional hy reason of not requiring or providing for
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eompensation to he made to the stockholders of a corporation
whose rights and interests are affected or impaired by such
an amendment to its charter and who do not consent to the
amendment. The at'o1·esaic1 sale was made ( as said amended
bill alleges and shows) in no respect under the Virginia statutes providing for amendments to corporate charters, but
under other and distimtly different statutes and having wholly
different purposes ( Code Sections 3820a, 3821 and 3822) and
which expressly require compensation to he made to dissenting stockholders and for determining the fair cash value of
their shares, and the payment of such fair cash value to such
stockholders, and by whom such payment shall be made.
And the agreement or plan of the sale made by CraddockTerry Co. ( exhibited with and as part of said Amended Bill)
contains express provisions, as part of the considerations to
Craddock-Terry Co. for said sale, enabling it to pay to dissenting stockholders who should, pursuant to said Statutes,
become entitled thereto, the fair ca.sh value of
page 171 ~ their shares, and to deliver to its dissenting stockholders who did not, pursuant to the Statutes,
become entitled to the fair cash value of their shares, stock
of the purchasing corporation on the bases provided in said
agreement or plan of sale for stockholders of their class.

VII.
Said Amended Bill show·s complainants severally at.tempt
to segregate their claims for alle~ed shares of preferred stock
of Craddock-Terry Co. from their claims for alleged accumulated but undeclared dividends on said shares, and seek to
have the fair cash value of said shares determined apart and
separate from such accnmulated hut undeclared dividends,
and to have paid to complainants respectively the agp:reg-at~
nmount of such dividends on their several shares in addition
to the fair cash value of said shares. This is without warrant in law or equity. At the most the value, if any, of tlie
accumulated and undeclared dividends is a factor in determining the fair cash valnfl of the alle~·ed shares to which such
dividends appertain as of the da.y before the authorization
of the sale ( provided proper notices were served by the several complainants as required by Section 3822 of the Code,
and which said Bm does not show has been clone). It is furthermore by said statutes necessary, in addition to such notice by the several complainants. that each make a reasonable
effort to agree with Craddock-Terry Co. as to the fair casl1
value of his alleged shares; and said Bill does not show that
such has been done.
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VIII.
Complainants by their Original Bill relied upon said '' Sale
Statutes" as entitling them as stockholders of CraddockTerry Co. dissenting from the aforesaid sale, to demand the
fair cash value of their shares and to have such value judicially determined, and as so determined paid to
page 172 ~ them by said Craddock-Terry Co., and claimed in
addition the right to have paid to them respectively the amounts of the accumulated but undeclared dividends on their respective shares; and as shown by the "Exhibit Notice 2 ", filed with and as part of said Original Bill,
and also made pa.rt of said Amended Bill, the complanant,
\\T. D. Powell on, to-wit, April 15, 1939, served written notice
on the President of Craddock-Terry Co. of said Powell's dissatisfaction with ~aid sale and his dissent thereto, and stated
therein that he did not elect to adopt the statutory procedure
set forth in Section 3822 of the Code as prescribed for the
determination, of the fair cash valne of his shares, and that
he would institute suit in equity for the purpose of establisllin,q siich fair cash value and his claim for accumulated dividends upon his shares. All the other complainants were admitted and became parties complainant with said Powell, and
with him relied upon said Statutes and the validity thereof:
as entitling them to have judicially determined the fair caRh
value of their 1·espective shares.
All defendants to said Original Bill, except Craddock-Terry
Co., duly filed at, to-wit, the Second June Rules, 1939, their
motion to dismiss said Original Bill and all of the defendants
to said Original Bill duly filed at the same rules their joint
and several demurrer to said Original Bill, and the defendant Craddock-Terry Co. filed, at the same rules its answ·er to
said Original Bill, and this Honorable Court having on, towit, June 26, 1939, duly heard said cause upon said Original
Bill and said motion to dismiss, and said demurrer, did on,
to-wit, ,July 20, 1939, pronounce its decree sustaining said motion to dismiss as to certain of the defendants and the aforesaid demurrer as to certain of the defendants; and thereafter
on, to-wit, Jnne 26, 1939, the complainant, --VY. D. Powell, was.
over the objection of the remaining defendants to said Original Bill, given leave to file, and thereupon filed,
page 173 ~ the aforesaid amended hill and the other complainants on, to-wit, July 26, 1939, obtained leave
to file, a.nd thereupon filed, their petitions to said Amended
Bill and became parties complainants therein.
The Virginia Statutes which the complainants in their said
Original Bill relied upon as valid and as entitling them to
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have the fair cash v.alue of their alleged several shares of
stock determined by the judicial processes of this Honorable
Court in this cause, and as so ascertained paid to them by
Craddock-Terry Co., the same complainants now by their
:said Amended Bill assail as being invalid and void and allegc.3
that by reason of the alleged annullity of said statutes, tbey
are due from, and entitled to recover of, the defendants, induding the defendant persons sued individually, and jointly
and severally, '' the sum of $110. for every one of such shares
together with all accumulation of dividends thereon, with
proper interest", or the "actual value'' of said shares togethe1: with accumulated dividends with interest, or the
"' value of'' their shares '' in the purchase price for said assets", or the fair cash value of said shares with interest.
Said Amended Bill alleges no material act or fact affecting
or concerning the validity of said statutes under ,vhich said
-sale was made, that was not kno,vn by complainants at and
before the time of filing of said Original Bill, or at and before the time of said hearing upon said Original Bill and
motion to dismiss and demurrer, and it does not allege any
lack of knowledge of any material act or fact at or prior to
either of such times; and the complainants having by said
Original Bill relied upon said Statutes and claimed the benefits thereof for having determined and paid to them the fair
<:ash value of their shares as required by said statutes, witl1
full knowledge, as said Amended Bill shows, of all such material acts and facts, they thereby made their election to
waive, and thus waived, their right to question
page 174} the validity of said statutes and are estopped from
so doing; and also and furthermore they may not
after such hearing and by said Amended Bill, radically depart
in substance from tl1eir said Original Bill and malrn a 11ew·
and different ease..

IX.
{a). Said Amended Bill "argues" that the statutory provision that a sale made thereunder shall not effect a dissolution of the vendor corporation does not apply to the aforesaid sale, although said Amended Bill and the exhibits made
1mrts thereof sl10,v the agreement or plan of said sale together with the consummation thereof ,vas in conformity to
said statute. But the Amended Bill alleges no fact or circumstance qualifying or in any wise affecting the application
to the aforesaid sale of the express statutory enactment that
a sale made under the provisions of the statute '' shall not
effect a dissolution of the vendor cor.poration ""
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(b). Said Amended Bill does not alleg·e or pretend to allege that the considerations to Craddock-Terry Co. for its
assets were inadequate. Its sole allegation is that said plan
of sale "if fully consummatc-!d" '"rill force them (complainants) to accept an inadequate consideration for their preferred stock"; and this allegation is, in the teeth of (1) the
statutory provision requiring that the vendor corporation
shall pay to dissenting stoekholders the fair cash value of
their shares upon their complying with the statutes therefor,
and providing ways and means for a judicial determination
of such fair cash value, and (2) the agreement of plan of sale( exhibited as part of said Amended Bill) expressly providing
for Craddock-Terry Co. and upon its demand, money with
which to pay such fair casl1 value when determined pmsuant
to said statutes. The judicial appraisal, afforded by the statute for determining the fair cash value of shares of dissenting stockholde-rs assures the consideration of'
page 175 ~ every' factor and element pertaining to and entering into the value of their shares.
(c). The allegations of said Amended Bill to tile effect that
the properties and assets of Craddock-Terry Shoe Corporation and purchased from Craddock-Terry Co. are charged
with the payment. of all dividends accumulated o.n the shares
of complainants' respectively and tha.t said Craddock-Terry
Shoe Corporation expressly agreed with Craddock-Terry
Co. in the purchase of said assets that as a part of the considerations to be paid, it would pay and fully satisfy all
claims of dissenting stockholders, and under that agreement
said Craddock-Terry Shoe Corporation is liable to complainants for the full amount of their respective claims, are each
and all of them in flat conflict with the aforesaid statutes and
particularly the exhibits filed with said Amended Bill anrl
ma.de parts thereof; and which exhibits ( especially '' Exhibit
Stockholders Letter 3'' together with agreement of sale and
copies of statutes tl1erew'ith) show that said Craddock-Terry
Shoe Corporation expressly did not make such alleged agreement, and that on the contrary by said agreement it was provided that:
'' Said new corporation ( Craddock-Terry Shoe Corporayou ( Craddocktion) will * * * by its writ.ten obligation
Terry Co.) assume and promise and hind itself to pay, discharge and perform each and all of your debts. contracts,
obligations, undertakings and liabilities ( except lia1Jilities to
)"our stockholders on account of their respective stockholdings) existing at the time of the consummation of the sale''
* * * and also (2) to pay to you (Cr~ddock-Terry Co.) upon
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your demand, such sums of money as will be equal to the
amounts, if any, that you shall, pursuant to the Virginia
statutes, have to pay to your stockholders, if any.
who do not assent to such sale •Jic * * and ·who are dissatisfied
therewith, as the fairly agreed upon or judicially determined
fair cash value of their shares".
And said statutes do not charge the properties and assets
so purchased by said Cradrloek-Tcrry Shoe Corporation with
the payment of all or any of the dividends acpage 176 ~ cumulated and undeclared on any of the alleged
shares of any of complainants, but do, on the
other hand, expressly require that the fair cash value of share~
of dissenting stockholders ( as such value shall be ascertained
pursuant to said statutes) shall be paid to dissenting stockholders who have complied ·with said statutes therefor by the
vendor corporation and the purchaser from the vendor corporation shall in no wise be liable to such stockholders for
the value of their stock", etc.
( d). The Amended Bill's allegations to the effect that
Craddock-Terry Co. had no right to destroy, impair or takr
away '' vested rights'' of complainants to ha.ve paid presently
or at some future time the accumulation of dividends on their
respective shares, are in flat conflict with said .A.mended Bill's
admission that "the old corporation, Craddock-Terry Co.
may have the right to sell its properties and assets as a going
eoncern to the new corporation", etc. The latter admits the
validity of the statutes authorizing sueh sale and the consequent extinguishment of the dissenting stockholders' '' Yested
rights'' in and to their shares themselves, because of said
statutes requiring and providing for the payment of money
compensation to dissenting stockholders who elect to have
that and comply with the statutes-that is to say the fair
cash value of their share8; and that admission directly contradicts and conflicts with complainants' claims that their alleged'' vested rights'' to the accumulated and undeclared dividends that are incident and appertain to such shares, cannot
he extinguished by compensation being paid therefor-that is
the fair cash_value thereof.
page 177 ~

X.

The Virginia Statutes and all of the provisions thereof enacted under said State's constitutionally reserved power empowering certain corporations, including Craddock-Terry Co.,
to sell their properties and assets and good will ( other than
their franchises to be corporations) and requiring a.nd pro-
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viding for compensation to dissenting stockholders for their
shares, became and are parts· of said Craddock-Terry Co. 's
charter as if written thel'ein, and qualify and are in addition
to all the other provisions of said charter and amendments
thereto and its stock certificates. Each and all of said
.Amended Bill's allegations and "conclusions of law" ignore
-and either carelessly or purposely avoid mentioning-the
provisions of said statutes including also the provisions
thereof requiring and providing for payment of the fair cash
value of dissenting stockholders' shares and the choice or
election thereby given such stockholders to be so compensated for their shares. Each and all of such allegations and
"conclusions of law" claiming or asserting for the complainants or any of them alleged rights for, and all the prayers of
said Amended Bill seeking to obtain for the complainants or
any of them by reason of their alleged shares, anything whatever over and above the fair cash value of their shares as
the same shall be determined as provided by said statutes
as of the day before the sale by Craddock-Terry Co. was authorized, are contrary to said statutes and the several complainants' contractual rights, and state no cause of action or
suit either at law or in equity against the defendants or any
one or more of them-and this is especially true as said statutes provide for all dissenting stockholders a plain, speedy
and adequate remedy by the appraisal proceedings provided
for therein for securing· payment of the fair cash value of
their shares.
page 178

~

XI.

The defendant Craddock-Terry Shoe Corporation and the
defendant persons sued as directors thereof, as further
g-rounds of demurrer to said Amended Bill and the prayers
thereof, say that said Amended Bill shows no ground for restraining- them or any of them from declaring· a.nd paying dividends to the stockholders of said Craddock-Terry Shoe Corporation, because said Bill does not allege or present any
facts or circumstances entitling· tl1e eomplainants or any of
them to any order or decree so restraining- them or a.nv of
them, or that tho complninants or any of them would otherwise suffer any irreparable injury or damage.

By reason of the aforesaid demurrer and each :md all of
the aforesaid grounds thereof, said Amended Bill is insufficient in law, and the complainants and each and all of them
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should be required and compelled- to comply with said Craddock-Terry Co. 's charter amendments thereto and said statutes constituting parts thereof, and as said Bill shows the
holders of more than eighty per centum of all Craddock~rerry Co. 's shares have done.
And each and all of these defendants hereby save and reserve to themselves the right to hereafter file such answers as
they may be advised it is necessary for them to file should
the afore said demurrer be overruled.
And furthermore the above named defendant natural persons who are sued both individually and as directors of Craddock-Terry Shoe Corporation, and the said Craddock-Terry
Shoe Corporation, do not hereby waive, but hereby expressly
reserve, their written motion this day filed to
}Jage 179 } dismiss said Amended Bill as to them and each
of them because of their having been misjoined
as parties defendant to this suit.

CRADDOCK-TERRY COMPANY
.JOHN A. FAULKNER
JOHN· "\V. CRADDOCK
D. H. DILLARD
.J. T. NOELL, JR.
JOHN l'v. JAMES
JOHN M. MILLER, JR.
T. G.HOBBS
CHAS.G.ORADDOCK
L. F. ALMOND
In their own right and as di rectors of
Craddock-Terry Shoe Corporation
CRADDOCK-TERRY SHOE
CORPORATION
By MALCOLM K. HARRIS
KEMP, HOBBS, DANIEL &
DAVIDSON
Their Attorneys.
page 180 }

At another day, to-wit, at Lyncl1burg corporation court October 16th, 1939.

This cause having been heard by this court on September
29, 1939, on the joint and several motions duly S-\vorn to and
filed at the rules by the defendants Craddock-Terry Shoe Corporation and John A. Faulkner, John Vl. Craddock, D. H.
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Dillard, J. T. Noell, Jr., John W. James, John M. Miller, ..Tr.,
T. G. Hobbs, Charles G. Craddock and L. F. Almond in proper
persons and as Directors of said Craddock-Teny Shoe Corporation to dismiss for misjoinder of parties the Amendecl
Bill of Complaint as to them and each of them, and that they
and each of them be dismissed as parties defendants to this
suit, and on the demurrer of all the defendants to said
Amended Bill, and which demurrer with the grounds thereof
stated in writing was duly filed at the rules, and duly set
down for argument, and the argnment of counsel for the complainants and defendants respectively; and
This Court having then taken time to consider of its decisior1 and decree upon said Motion to Dismiss
page 181 ~ said Amended Bill and upon said Demurrer to
said Amended Bill, and being no,v advised of its
decision thereon, this Court doth now decide, and accordingly
.ADUDGE, OR.DER and DECREE as follows:
(1). That said motion to dismiss said Amended Bill shonld
be and it hereby is overruled; and
(2). That said demurrer of the defendants John A. Faulkner, John vV. Craddock, D. H. Dillard, J. T. Noell, Jr., ,John
W. James, J obn M. Miller, Jr., T. G. Hobbs, Chas. G. Craddock and L. F. Almond in their respective capacities as directors of Craddock-Terry Shoe Corporation should be and
it hereby is sustained, but in all other respects said demurreY
is overruled ; and
(3). That the said defendants ,John A. Faulkner, John w·.
Craddock, D. H. Dillard, J. T. Noell, ,Jr., John vV. James,
,John M. Miller, ,Tr., T. G. Hobbs, Charles G. Craddock and
L. F. Almond, in their respective capacities as directors of
said Craddock-Terry Shoe Corporation, do recover of and
from the complainants the costs a.hout their defense of this
suit in their 1Jehalf expended: and
(4). That leave is hereby given to each and all of the remaining defendant~ to this snit to file answers thereto, on or
before but not later than November 2, 1939.
page 182 ~ ANS,VER OF CRADDOCK-TERRY
P ANY TO AMENDED BILL.

COM-

Filed Oct. Rl, 1939.
The Complainant, W. D. Powell, suing· for himself and
others, having heretofore by leave of Court filed his Amended
Bill in this cause against Craddock-Terry Company, a corJ)Oration, and other~, ar;; Defendants, and Edmund A . .Saun-
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ders, Jane Quinn 1Saunders, Anne Lee Saunders, the \First and
Merchants National Bank of Richmond, Va., and Edmund
A. Saunders as Trustees for J :me Quinn Saunders and others,
Thos. Purcell and Louisa P. Allen having· ·been upon theh
petitions admitted and made parties complainants to said
Amended Bill, the defeudant Craddock-Terry Company for
its separate answer to said Amended Bill of Complaint, or
to so much thereof as it is advised it is material to answer,
says:
1. This defendant denies each and ·every a.verment and
charge and every '' conclusion of law'' in said Amended Bill
made or set forth that is not herein expressly admitted and
it demands strict proof thereof.
2. This defendant denies that it presented to the State
Corporation Commission any proposed amendment to its
charter as alleged in said Amended Bill. But this defendant avers and charges that even if such had been
page 183 ~ done, it is inmrnterial and without pertinency as
to any of the issues presented by ~aid Bill or any
of the alleged rig·hts claimed therein by the complainants.
All of such issues and alleged rig·hts of complainants are
(indeed, as shown ~hy said Amended Bill) founded upon a
sale made by this defendant corporation of its properties and
assets as a going· concern to another corporation authorfaed
by its charter and :'J.·eneral law to acquire the same, and which
sale was made under and pursuant to Statutes of the Stafa
of Virginia expressly authorizing the same, and by which
8tatntes explicit provision i~ made for payment to any of
defendant's stockholders, who sha1I not have assented to said
sale and who shall be dissatisfied therewith, of the fair cash
value of their shares upon such stockl10Iders proceeding within the time prescribed b). . and according· to said Statutes to
Jiave such fair cash value judicially determined, and that upon
the failure of any such 8tockholder to so proceed he shall bo
forever preclude~1 from objecting to the sale and shall lw
deemed to have elected to participate in the agreement of
sale on the basis therein nrovided for stockholders of his class,
and shall receive from the ·vendor corporation in aecordance
with the aµ:reement of such 8ale the same consideration for
Ms slrnres that other stockholders of the same class are entitled to hy ~aid ap:rcement.
This defendant denies that said State Corporation Commission hPld tllat m10ther statute upon wl1ich an alleged proposed charter amr11dme11f was based did not permit the cancellation of accumulated dividends upon preferred stock with-
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out the c.onsent of all stockholders. The true facts regarding· all such alleg·a tions of said Amended Bill are these :
Counsel for Craddock-Terry Company conferred informally
with two members of said State Corporation Commission and
with counsel for that Commission, and it was the opinion
of said two members of said Commission and the counsel
therefor: That the statutes then in force providing· for
amending corpornte charters perhaps did not contemplate
an amendment to this defendant's charter such
page 184 ~ as was then under consiclel'ation; and some doubt
was expressed and some discussion then occurred
as to whether that statute, if it did contemplate and authorize
such an amendment, was unconstitutional by reason of the
fact that apparently the holders of preferred stock of this
defendant who mig-ht not vote for such an amendment to its
eharter would have some of their rights appertaining to
their shares impaired without any provision or requirement
for compensation therefor being made.
Counsel for this defendant were not in accord with this
view. They were of the opinion that the holders of the
requisite shares of stock of this company had, under their
contract with the holders of the other shares of its stock,
a vested right by virtue of such contract to have the companv 's charter amended in the manner and by the method
theii provided by the statute authorizing amenciments to corporate charters, and that to deny such an amendment. when
adopted by the votes of the holders of the statutory requisite
nmount of shares of stock of the company was to deprive
such latter ]1olders of vested rig:hts possessed under and by
virtue of such statute that was, itself, part of the company's
charter and the contract between it and its stockholders, and
between such stockholders themselves.
The sole purpo~e of Craddock-Terry Company and its then
board of directors was to handle said company's affairs to
tl1e 'best interest of all its stockholders; and it was, after the
aforesaid conference, deemed inadvisable by the company to
cause to be presented to said State Corporation an application for the previously contemplated amendment to its charter, and which amendment would also remove certain restrictive charter provisions that had become by changes in conditions not onlv a costly burden to this company but had
actually imperiled its assets and business ( althoug·h holders
of approximatcl:v ninety-seven to ninety-eight per centum of
all its issued and outstanding shares had signified their willing11ess to vote for sncl1 nu amendnwut), and t1ms involve the
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company in prolonged litigation threatened by
)~age 185 ~ said W. D. Powell as a stockholder and possibly
with other stockholders but all of whom together
l1eld but a relatively small nu.rrrber of shares of the _Company's capital stock.
This defendant ·expressly avers and cha.rges that there has
never been any sort of judicial holding by said State Corporation Oommission:; and that the statement of the Bill thair1

'' * * * said directors of ·Craddock-Terry Co., and also as
directors -of Craddock-Terry Shoe Corporation, cannot now
do indirectly what they were forbidden to do directly in
1937; ~ $ *"

is not according to the facts, and that such allegations of the
.Amended Bill must be the result of a misunderstanding or
the mistake of a letter of June 25, 1937, sent to the stock]10lders by Mr. John A. F'aulkner, then the Vice-President
and Treasurer of Craddock-Terry Company.
While that letter states there was such a holding by said
Corporation Conunission, that statement by Mr. Faulkner
was a mistake or inadvertence bv him in so far as it conveyed the impression that said State Corporation Commission had in any way formaHy comddered or passed upon
such' proposed amendment to this company's charter. It is
obvious that this is so because no resolution was ever adopted
or passed by the stockholders of Craddock-Terry Company
authorizing· such amendment to its cliarter or for a.n application therefor to be presented to said Commission, and this
was at all times fullv lmown to said Powell. This defendant
avers that the above quoted allegation from said Amended
Bill and the exhibition therewith of said letter if left unexplained tends to mislead and give the Court a wholly erroneous impression.
Furthermore Craddock-Terry Company was advised tbat
if such proposed amendment. to its charter were adopted and
passed by the holders of the requisite amo1111t of its shares
and application then made in proper form to said
})age 186} Commission for sucl1 amendment, it would have
been tl1e statutorv duty of snid Commissio11 pursuant to Section 154 of the Constitution of Virginia to have
ascertained whether the applicants lrnd complied with the requirements of law, and if they had done so, to issue such
amendment to Craddock-Terry Company's charter.
3. This defendant averr,; t11at in strict accordance with its
legal rightst and in accordance with the vested rigl1ts and
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authoriza.tioris by the written consents of" the holde1·s of much
more t_han ·eighty per centum of all of its stock issued and
outstanding, _it has sold, transferred and conveyed all of its
ibusiness ~nd assets ( other than its franchise to be a corporation) under and pursuant to the provisions of the A.ct o-f
the General Assemblv of Virginia approved, to-wit, March
24, 1930, Chapter 357
the Acts of General Assembly of Virginia of 1930, page 791, entitled "An Act to amend the Code
of Virginia of 1919 by adding thereto a new section, to be
numbered 3820a, which new section relates to the sale, conveyance and transfer by corporations, with certain exceptions, of the whole of their property, including g·ood will, to
any persons or corporation authorized to acquire the same",.
&c., as amended by the further Act of said General Assembly
approved, to-wit, March 18, 1936, and being Chapter 179 of
the Acts of the General Assembly of Virgfoia of 1936, pag·e
302, etc.
This defendant eng·aged for many years in manufacturing-,
marketing and selling shoes, boots and other footwear with
its principal place of business in Lynchburg, Va., and its
principal market throughout the southern States; and when
the unprecedented financial panic a.nd business depression
occurred in, to-wit, the years 1929 and 1930 (and that continued for many years thereafter) this defendant owed debts
to banks for borrowed monev in excess of two and a half
miilion dollars, and to pay which it was without
page 187 ~ funds and unable to borrow funds. Defendant's
charter then contained provisions inhibiting it
from placing- encumbrance of any character lJy deed of trust
or other lien on any of its properties that had been placed
in its charter at times when the subsequently occurring·
numerous, varied and great changes in the shoe and boot
industry generally and in financial and economic conditions
were not anticipated or foreseen.
Defendant's bank creditors acted together and demanded
payment of their said debts and this defendant's properties
and business were in clanger of being lost to it and its stockholders vy subjection, at forced sale, to the payment of such
debts by legal proceeding·s. By onerous but inescapable
sacrifi-ces of its goods and inventory this defendant by the
end of the year 1933 had paid said debts down to approximately $880,000, but it could obtain no agreement for extension for mo1·e than ninety days at a time in which to pay
that ·balance. Meanwhile defendant's factorv in W"isconsin
and its warehouse in Missouri, together representing neal'lv
a million and a ha]f dollars of its capital, became idle, antl
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thereafter continued to be idle, aud practically unsalable,
and a burden on this defendant of some $40,000.00 a year for
ground rentals ( on said Missouri property for some 75 future
years), taxes and other carrying charges. In addition defendant's ·business was greatly diminished and it sustained
losses of several hundred thousands dollars that it had invested in better times in estaiblishing outlets for its products.
By these circumstances defendant suffered a deficit in its
book capital of approximately two million dollars ( or nearly
one-third of the whole) and losses in actual value of its
assets of approximately one-half or more. While defendant
in several later years was able to show some small operating profit-that is something· earned in excess of operating
cost-largely through rigid restriction in its business and
the efforts of the Federal Government to aid napage 188 ~ tional industrial recovery by distributing billions
of dollars annually and in large measure throughout tbe Southern States, this defendant was never thereafter
able to appr~ciably reduce its capital deficit or to obtain a
needed line of credit from banks and it was always precluded,
hy its charter, from borrowing- essential funds from other
financial sources. No dividends were declared :by any of this
defendant's various boards of directors on any of its shares
of stock after, to-wit, December 31, 1930, and it was improbable that in face of the conditions and circumstances thereafter continuing to confront this defendant until and during
the year 1938, that it would be wise or judicious in the administration of its affairs for anv dividends to be declared
on any of its shares for many years.
To guard against as fa.r as practicable an imminently precarious situation and to obtain money to pay its aforesaid
bank debts and have vitally necessary working capital this
defendant in, to-wit, the early summer of 1934, was obliged
to and did "factor" its accounts receivable from its customers by selling· such accounts as and when they were made,
and at a discount, to a factoring agenc.y of New York City,
under an agreement that such ag·ency should have approved
such acc.ounts ·before they were made and that either part~~
r.ould terminate such agreement on ninety days notice to the
other. Under this arrangement, although containing possible disastrous consequences to defendant. because of its lack
of bank credit and inabilitv under its charter to raise money
by lien on its property if said agreement should be so terminated by said factoring· agency, this defendant continued to
operate until it sold, in aceordance with the statute empowering· it so to do, its properties and assets as a going· concern.
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Several months before consummating- the sale made by this
defendant to Craddock-Terry Shoe Corporation
page 18'9 ~ this defendant on, to-wit, August 1, 19381 furnished to each and everv stockholder of this defendant (including each of the complainants), and for their
consideration and action, full, complete and detailed printed
information setting forth all the terms and conditions of and
considerations for such sale, the names of the organizers of
the purcliasin~: corporation and their relations to this defendant and said purch::tsing corporation and of those who
would he its officers and directors who ( unless sooner changed
by its stockholders) should for the first year manage such
purchasing; corporation's affairs, and a copy of that corporation's charter that set forth in detail among other things,
the various classes and quantities of the stock it would be
authorized to issue, with the terms and conditions thereof,
and copies of the Virgfoia ,statutes empowering this defendant to make sale of its properties and assets, including good
will, and pl'escribing the rig·ht.s of any stockholder of this
defendant wl10 should not assent to such sale and be dissatisfied therew.ith, to have appraised, and paid to him hy this
defendant, the fair cash value of his shares and that otherwise he sl10ulcl participate in the proceeds of said sale on the
same bases as provided by the plan of sale for stoekholders
of his class, &c.
In addition every stockholder was by the terms and conditions of said proposed sale afforded full opportunity to
become a stockl10lder of such purchasing· corporation, and
such sale could not be consummated unless the holders of at
]east 80% of each class of defendant's stock issued and outstanding· should authorize the same by their written consents
and also a~:ree to surrender for cancellation their shares of
stock in this defendant and receive from this defendant in
exchang·e therefor) on the bases set forth in the plan of said
sale, sharer,; of stock of said purchasing; corporation, and the
charter whereof would not preclude it from encumbering its
property in cnse of neecl imd would contain numerous provisions substantiallv different from those of this defendant's
clrnrt~r and amendments thereto.
page 190 ~ And before said sale ,1,ras consmnmated each
and every provision and requirement of the Statutes and of the terms and conditions of said sale were fullv
complied with and performed.
·
Authorizntions bv and such sig-ned written consents and
agreements, of 1nmdrecl8 of holders, mid holding- in the ag·greg-atc at lea~t 80?1<, of each class of stock and of all the stock

'Craddock..:Te1Ty Co., et a1s., v. W. D. Powell, et als.

223

fO'f Craddock-Terry Company issued and outstanding·, were
,delivered to said Company on, to-wit, November 14, 1938,
-and the sale of this Company's assets and business under the
above mentioned statute and on the terms and conditions
·and for the considerations theretofore submitted to all stockhoklers was approved as of N ovemb~r 14, 1938. The complainant W. D. Powell was notified of this on that day. The
following is a copy of the correspondence hetween this Company and Mr. Edwin B. Meade, counsel of record and then
the attorney acting for said Powell (copies of which marked
"Defendant's Exhibits ".A.", "B ", '' C ", "D" and "E" respectively are filed with this defendant's answer to said Complainant's Original Bill in this cause, and are prayed to be
read, treated and considered as parts of this answer), towit:
H

EXHIBIT A '1
"Meade and Talbott
Law Offices
Danville, Virginia
Masonic Building
Octoher 8, 1938

''Mr. John A. Faullmer,
President, Craddock-Terry Company
Lynchburg, Virginia
"Dear Mr. Faulkner:
"In the stockholders' letter sent by your company to all
stockholders of rcco1·d on or about Ang;ust 1, 1938, it is apparent that the company intends to fully consummate the
proposed sale of its assets when 80% of each class of stockholders have agreed in writing to suc11 sale, You state in your
·
letter that in the event of a sale any dissenting
page 191 } stockholder may exercise the rigl1ts given him by
the laws of the State of Virginia applicable, n
copy of which law is incorporated in your letter. The laws
so incorporated in your letter are predicated upon a sale
made by an affirmative v9te of stockholders at a meeting
A time limit is imduly assembled, after proper notice.
nosed upon tl1e dissenting stockholder, after t.hc date of the
meeting, within which be must act to protect his rights.
''Inasmuch HS your plan is to effect the consummation of
the sale by consent in writing- of 80% of the different classes
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of stockholders, rather than through a stockholders' meeting",.
I will thank you to notify me- promptly if and when your·
company obtains the approval and consent in writing of this.
required number of stockholders, so that I may definitely
know within what time I must exercise my rights as a dissenting- stockholder, if this be the course taken by me.
"Will you be so kind as to acknowledge recipt of this lettel" ·and· to advise me tlrnt the desired notice will be given.
Yours very truly 1

EDWIN B. MEADE".
'' E-."'X:HIBIT B ''
"October 10, 1938

"Mr. Edwin B. Meade
c/o Meade & Talbott
Masonic Building
Danville, Virginia
"Dear Mr. Meade=
'' I acknowledge receipt of' yours of the 8th instant. In
reply to your request will say that all stockholders will be
notified if and w11en tl1e necessary consents are received.
Very truly yours,
CRADDOCK-TERRY COMP ANY
President''.

''EXHIBIT C 11 •
''November 14, 1938

''Mr. Edwin B. Meade
e/o Meade & Talbott
Masonic Building
Danville~ Virgfoia
"Dear Mr. Meade:
"As requested in your letter of October 8th I am writing·
to advise von that authorization consents and
pag·e 192 ~ HUTeements have been received from an excess
of 80% of all c1asses of om- stock, consenting to
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the sale of our assets as set forth in our communication of
August 1, 1938, to all stockholders.
Very truly yours,
CRADDOCK-TERRY COMP ANY
President''.
''EXHIBIT D''
"December 17, 1938
"l\fr..John A. Faulkner, President
Craddock-Terry Company
Lynchburg, Virginia.

"Dear Mr. Faulkner:
"In vour letter of November 14 vou advised me that authorization consents and agTeements has been received from
nn excess of eig·hty per cei1t of all classes of stock of Craddock-Terry Company, consenting to the sale of its assets a~
sc~ forth in its communication of August 1, 1938, to all stockholders. As I understand vom· letter it does not mean that
you have actually consummated the contemplated sale. Will
you be so kind as to notify me promptly when your corporation, Craddock-Terry ,Company, has consummated the sale,
conveyance and transfer of all the properties, assets and
~oocl will of said Craddock-Terry Company ( other than its
franchise to be a. corporation), as a going· concern, on the
terms and conditions and for the considerations set forth in
the proposal in your communication of August l, 1938.
Very truly yours,
EffWIN B. 1\ifEADE"

''EXHIBIT E"
Decembe 1· 20, 1938
"l\fr. Edwin B. Meade
Attornev for Mr. ,v. D. Powell
Masonic· Building·
Danville, Va.

'' Dear l\fr. Meade:
"I am just in receipt of your favor of the 17th inst. and
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you are eorrect in your understanding that my letter to you
of November 14th last did not mean that Craddock-Terry
Co. bad then actually consummated the sale alluded to in
your letter. Various steps have since been taken towards
consummating· the sale, including the creation of the new
corporation by Messrs. Dillard, Noell and Miller, but in the
consummation of the sale, conveyance and transfer there are
details of importance that I am sure you will realize consume
some time. I shall certainly endeavor to keep in mind, and to
comply with, your request to notify you promptly when Craddock-Terry Co. has consummated the sale, conveyance and
transfer.
Verv
trulv. vours
'
..
'

CRADDOCK-TERRY COMP ANY
President'~.
page 193 ~

This defendant avers that with all reasonable
dispatch after its properties and assets were conveyed and transferred to the purchaser thereof pursuant to
said sale, there was on, to-wit, January 28, 1939, mailed by
this defendant to all its stockholders, including· each of the
complainants, printed copies of the report made by its President to its stockholders in their annual meeting held on ,Jmrnary 28, 1939, whereby all its stockholders, including· the complainants, were informed that on N ovembcr 14, 1938, there
had been executed and delivered to Craddock-Terry Company the consents nncl agreements to said sale by hoiders of
at least 80% of each and every class of its stock, and that it
had according·ly on, to-wit, January 28, 1939, consummated
snid sale by transferring· and delivering· its properties and
assets, as a g·oing· concern, together witl1 the possession thereof. to the purchaser thereof.
4. This defendant is advised, believes and therefore aver8
tlmt the contract between this defendant and its stockholders,
including the complainants, and between its stockholders
themselveR, consisted of this defendant's charter and the
various amen<lments thereto (the last being granted in the
year 1921), stock certificates, the Constitution of Virginia,
:md particularly Section lfi8 thereof, and the Statutes of
Virginia applicable to corporations enacted pursuant to said
Constitution, including the statutes embodied in Sections
;l820a and 3841 of the Code of Virginia; that said Constitution and Statutes are parts of this defendant's charter and
of the alleged contract between the complainants 1·espectively
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.and this d~fendant, and also of the contract between said
complainants and their many hundreds of fellow-stockholders
of this defendant; and that said Statutes and contract prescribe what shall be and are the rights of any stockholder
of this defendant who shall not have given his assent to said
sale and who shall be dissatisfied therewith. They are as
follows, to-wit :

If such stockholder s]mll signify his dissent to the sale by
notice in writing served on any of certain statupag·e 194 } torily specified officers of this defendant (including its president) at any time within three months
after tl1e date upon which such sale was authorized by the
written c.onsents of the holders of the requisite amount of
the stock of this defendant issued and outstanding-, and if
such stockholder and the vendor corporation (this defendant) should not within one month from the date of the service of said notice of dissent agree upon the fair cash value
of his shares as of the dav ·before such sale was authorized
as a.fore said, then to 11ave" the fair cash value of his shares
as of the day before said sale was so authorized, determined
by appraisal and as so ascertained paid to him by the vendor
corporation (this defendant); and that. if such stockholder
shall fail to so sig·nify his dissent by notice in writing served
as afore said within said three months period he shall be forever precluded from objecting to said sale and be deemed to
liave elected thereby to participate in tl1e ag-reement or plan
of sale on tbe basis therein provided for stockholders of his
class, and $hall not thereftfter be entitled to demand or receive the fair cash value of his stock in the vendor corporation,
hut shall thereafter be confined to participation in the agreement or plan of sale and to the stock or other consideration
received by the vendor corporation to which he may be entitled by sucl1 agreement or plan of sale and all his rights
under the stock of the vendor corporation shall thereupon
cease and determine.
And t}1is defendant denies that any of the complainants
clid witl1in the three months period prescribed by the· Statute
siµ:nify l1is ( or her) dissent to such sale either hy notice in
writing served on any officer or agent of this defendant or
by any other means.
This defendant a.vers that the first and only notice given to
or served upon tl1is defendant of said Powell's
11age 195 ~ alleg·ed digsont to said sale was the notice alleged
bv his said Amended Bill to have been served on
tl1is defencla1it 's president onJ to-wit, April 15, 1939, and in
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which he stated he elected to have the fair cash value of his
shares determined by suit in equity. (Said notice is made·
a part of said .~ended and Original Bills herein as "Exhibit Notic.e 2'.').
This defendant avers that by registered letter to this defendant on, ·to-wit, :March 15, 1939, from the complainants,
,First and :Merchants National Bank of Richmond, Va., and
Edmund A. Saunders Trustees for ,Janie Quinn Saunders,
and received by this defendant on, to-wit, March 22, 1939,
said complainant trustees for the first time notified this dcf endant of their dissent from the terms of said sale and that
they then formally requested that the fair cash value of their
shares of its stock be ascertained as provided for in Section
3820a and 3822 of the Virginia Statutes; and that 'by registered letter to this defendant of, to-wit, March 20, 1939, from
the complainant Jane Quinn Saunders, and received by this
defendant on, to-wit, March 22, 19:19, she for the first time
notified this defendant of her dissent from the terms of said
sale and that she then formally requested that the fair cash
value of her shares of its stock be ascertained as provided
for in the Virginia Statutes; and that ·by registered letter
to this defendant of, to-wit, March 20, 1939, from the complainant, Anne Lee Saunders, and received by this defendant
on, to-wit, March 22, 1939, she for the first time notified thi~
defendant of her dissent from the terms of said sale and that
she then formally requested that the fair cash value of her
shares of its stock be ascertained as provided for in the Virginia Statutes; and that by registered letter to this defendant
of, to-wit, March 20, 1939, from the complainant Edmund
A. Saunders, and received by this defendant on, to-wit, l\fareh
22, 1939, he for the first time notified this defendant of hi~
dissent from the terms of said sale, and that he
page 196 r then formally requested that the fair cash value
of his shares of its stock l)e ascertained as provided for in the Virginia Statutes; and that by registered
letter to this defendant of, to-wit, March 23, 1939. from the
complainant, LoniRa P. Allen, and received by this defendant on, to-wit, March 27, 1939, she for the first time notified
this defendant of her dissent to the terms of said sale and thnfshe then formally requested and demanded that the fair cash
valne of her shares of its stock be ascertained as provided for
in Sections 3820a and 3822 of the Virginia Statutes: and that
by rep:istered letter to this defendant of, to-wit, March 22.
1.939. from the complainant Thos. "\V. Purcell, a·nd received
hv this defendant on, to-wit, March 23, 1939, he for the fir~t
time notified this defendant of his dissent to t11e terms of
said sale and that he then formally requested and demanded
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that the fair cash value of hj s shares of its stock be ascertained as provided for in said Sections of the Virginia Statutes.
This defendant avers that each of the complainants has
not complied with the statute and contract requiring that
such notice of dissent shall be given within the aforesaid three
months period, and that the complainant Powell did not within
thirty days after said service of his notice of dissent endeavor in any way to agree with this defendant upon the
fair cash value of his shares, but did, on, to-wit, May 12,
1939, and before the expiration of such thirty days, institute
this suit against this defendant as well as others, for having·
the fair cash value of his shares judicially established, and
as so established paid to him; and that the complainants are,
as prescribed by said Statutes and their contracts, and particularly the express language of Section 3822 of the Cod{)
of Virginia., severally precluded from objecting to said sall-'
and deemed severally to have elected to participate in t.he
agreement or plan of sale on the bases therein provided for
stockholders of their respectiYe classes, and that they are
severally precluded from any right to demand or receive the
fair cash value of their respecth1 e shares and are confined to
participation in the agreement or plan of sale and to have
from this defendant the stock consideration received by it
from such purchasing corporation to which he ( or she) on
the afore said basis, is entitled by said agreement
page 197 r or plan of sale. The law and contract are so
made.
This defendant has at all times been ready and willing·,
and is now ready and willing, and hereby offers, to transfe1·
and deliver to the complainants respectively the shares of
stock of said purchasing corporation on the bases provided for
stockholders of their respective classes by the agreement or
plan of said sale.
5. This defendant denies that on, to-,·vit, September 2, 1938,
the complainant "\V. D. Powell aseigned and transferred, of
the shares of stock allegf\d hy said Amended Bill to have beP.n
then and theretofore owned by him, 5 shares of First Preferred and 5 shnrc-s of Second Preferred stock in this defendant. It denies that such alleged assignment and transfer passed or took from or was intended to pass or take from
said Powell the real and beneficial ownership of any of said
shares.
This defendant avers, on the contrary, that said alleged
assignment and transfer was nominal only and was made
by said Powell to Edwin B. Meade, Esquire, as the attorney
for said Powell, to hold saicl: shares in the name of said Meade,
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bnt ·with the true and beneficial ownership thereof continuing
and remaining- in said Powell, and that at all times thereafter
v.nd until the surrender thereof on, to-wit, June 2, 1939, as
liereinafter mentioned, said shares· continued to be the property of said Powell, although kept by him standing- in t11e
name of his said attorney: and that on, to-wit, June 2, 1939.
and in compliance with said statute and said ag-reement or
plan of said sale, saicl 5 shares of li,irst Preferred and said
fi shares of Second Preferred were hy said Po,vell by his said
attorney then acting- for and on behalf of said Powell and
under the latter's a uthoritv as the real and beneficial owner
thereof~ surrendered, assigned and transferred topag-e 198 ~ gctlwr with all rig·hts appertaining to said shares,
to this defendant, and t.hen received from this
defendant and in exchange therefor, five shares of First Preferred and 5 shares of Second Preferred and 3% shares of NoPar Common stock of Craddock-Terry Shoe Corporation that
l)y the statutei;; and said agreement or plan of sale said Powell
was entitled to. Although tlw certificates for said last mentioned shares were issued in the name of said Powell's said
attorney, said Powell then became and was the true and
beneficial owner thereof, and so remained and continued, at
the time of the institntion of thi~ suit, and thereafter 11111-il.
to-wit, June 26, 1939-when, indeed, it was stated at the
bar and in the presence of this Court by Complainant Powell's
attorney of record herein, upon the argument of the demunet
to said Powell's Original Rill, that t11is was true.
The defendant avers that on, to-wit, September 2, 1938,
this defendant received a letter from said ·w. D. Powell hearing date, to-wit, September 1, 1938, in the words and fig-mes
following-, to-wit:
'' Danville, Virginia
September 1, 1938
" Mr. H. A. "'ells, Secretary
Craddock-Terry Company
Lynchburg, Virginia
Dear Sir:
"I enclose herewith certificate No. 1085 for seventeen shares
of the first preferred ~tock of your company, issued to me on
November 28. 1925, endorsed, in hlank, and also certificate
No. 3994 for Reventv-011e shares of the second
page 199 ~ preferred stock of your c-ompany, issued to me
on ,July 21, 192!5, and n.lso endorsed in blank.
Yon will also find enclosed my check for $3.52 to cover stamps

'Craddock-"Terry Co., et als., v. W. D. Powell, et als.

231

for transfer of stock I will thank you to issue five shares
of the first preferred stock to Edwin B. Meade and the remaining twelve shares of tl1is stock to me. I will also thank
you to issue five shares of the second preferred stock in the
name of Edwin B. Meade nnd the remainder of the seventv,one shares of certificate No. 3994 in my name.
·
"I will thank you to attend to this matter promptly and
to return all of the certificates to me at the address given
below.
''Very truly yours,

"\V. D. POvVELL
Box 866
Danville, Va.
'' I~ncls. 3.
"'REGISTERED
QUESTED''.

:MAIL,

RETURN

RECEIPT

RE-

And promptly after receiving said letter this defendant
complied therewith and issued and delivered to said Vv. D.
Powell its stock certificates for the numbers of shares of
stock and in the names as by said letter directed, and on,
to-wit, September 3, 1938, mailed the same to said W. D.
Powell. with the letter of its Controller-Secretary to said
Powell bearing date September 5, 1938, and in the words and
figures following, to-wit:
'' September 5., 1938

":Mr. W. D. Powell
Box 866 Danvill(~, Va.
Dear Sir~
'' Acknowledging your letter of September 1, we are enclosing herewith Certificate #1676 for 12 shares First Preferred, W. D. Powell; Certificate #1675 for 5 shares First
Preferred, Edwin B. Meade, which covers old Certificate
# 1085 for 17 shares, together w·ith Certificate #4825, for 66
shares of Second Preferred, "\V. D. Powell and Certificate
#4824 for 5 shares Second Preferrnd, Edwin B. Meade, which
1·eplaces Certificate #3994 f01· 71 shares.
''We are enclosing herewith our check for $3.02 whieh represents excess stamp tax you remitted in error.
"1Ve will appreciate your having the receipts executed
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which are attached to the certificates and return
to us for filiug.
''Yours very truly1
'' H. A. "WELLS,
"Controller-8ecretary.''

And on, ·to-wit, May 26, 1939, this defendant mailed to said
Edwin B:· Meade, a letter in the following ,vords and figures,.
to-wit:
''In connection with the sale of Craddock-Ten·y Company's
assets to Craddock-Terry Shoe Corporation (consummated,
as you have been notified, on .January 23rd last) we sent
to you with our letter of August 1st last a copy of the Virginia Statutes setting forth what w·ould be the statutory
rights of such stockholders of Craddock-Terry Company as
did not authorize the sale and who also did not dissent therefrom within the time and manner provided or contemplated
by the statutes.
''You did not authorize the sale and you have not dissented
therefrom; and you hold shares of stock of Craddock-Terry
Company as follows-:

5
5
--·-····-·····
-···-··········

shares
shares
shares
shares

First Preferred
Second Preferred
Class C Preferred
Common

"We are ready and desire to at once deliver to you in exchange for the surrender of your above shares and all rig11ts
appertaining thereto, and in accordance with the statute,
shares of stock of Craddock-Terry Shoe Corporation as fol-

lows:
5

shares
shares
-···-··········· shares
3% shares

5

of its First Preferred
of its Second Preferred
of its Third Preferred
of its No-Par Common

'' Please carefully ohserve the following instructions:
'' 1. Sign below tl1e blank form of assignment and tram;fer printed on the back of each stock certificate vou hold
your name ( or names) as appearing on the face of that certificate, but do not fill i.n the lJlanks in said form.
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"2. Immediately below your signature write or print your
address carefully.
"Then promptly mail to Craddock-Terry Company, Lynchburg, Va. (preferably hy registered mail) in the enclosPrl
stamped and addressed reply envelope your aforesaid stock
certificate ( or certificates) and promptly on the receipt thereof.
we will have transferred to von the shares of stock of Craddock-Terry Shoe Corporatio.n as above and mail to you its
stock certificates therefor.
''Very respectfully,
"CRADDOCK-TERRY COMPANY
"By (Signed) .JOHN A. FAULKNER
"Its President".
page 201 ~

And on or about, to-wit, May 28, 1939, this defendant received from said Edwin B. l\feade, a.
letter in the words and figures following, to-wit:
"May 27, 1939
"Craddock-Terry Company
n9 Street
Lynchburg, Virginia
Gentlemen:
'' In accordance with the request and instructions of your
undated form letter tl1is day received, I enclose herewith by
registered mail, return receipt requested, Certificate No.
1675 for five shares of your First Preferred stock, issued to
me on September 2, 1938, and Certificate No. 4824 for five
shares of yo~r Second Preferred stock, also issued to me
on September 2, 1938.
Yours very truly,

J1JffWIN B. MEADE".
This defendant avers that the shares of stock of Cmcldock-Terry Company and the shares of stock of CradclockTeny Shoe Corporation, respectively, mentioned and referred
to in the aforesaid correspondence as transferred to or
issued or standing in the name of said Edwin B. Meade are
the same shares alleged herein to be beneficially owned hy
complainant Powell.
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And this defendant upon receipt of the aforesaid letter
hearing date, to-wit, May 27, 1939, and the stock certificates
therein mentioned and enclosed therewith did, pursuant to
Haid letter and the letter to which it is a reply, caused to be
transferred and issued in the name of said Meade 5 shares
of First Preferred, and 5 shares of Second Preferred and
3%, shares shares of No-Par Common stock of CraddockTerry Shoe Corporation, and delivered that corporation's
stock certificates for said shares to him by registered letter
mailed on, to-wit, Septemher 6, 1939.
page 202

~

(a). This defendants avers that such aforesaid surrender to it of said shares of its stock
and all rights appertaining thereto, and the receipt from this
defendant and in exchange therefor of the above mentioned
shares of stock of said Craddoc.k-Terry Shoe Corporation,
were in fact the transactions of and for the benefit of said
Powell, and that he made and consummated said transactions
with full and detailed information, as hereinbefore alleged,
of all the matters and things concerning the sale by this defendant to said Craddock-Terry Shoe Corporation, and that,
with such full knowledge, he has since hitherto continued to
avail of said transactions and the benefits thereof.
(b). And this defendant further avers that on, to-wit, September 14, 1938, said Powell with such full and detailed information, as hereinbefore set forth, of all the matters and
things concerning said sale, did, in reliance upon the validity
of said Statutes (Section 3820a and 3822 of the Virginia
Code) and said proposed sale, institute as plaintiff an action
at law against this defendant on the law side of this Honorable Court for a declaratory judgment against this· defendant for obtaining·, as owner of the same shares of stock
of this defendant alleged by his Original and Amended Bills
herein to be still owned by him, a judicial construction of
eertain provisions of this defendant's charter; and in said
action he alleged, as the ground thereof, that he would be unable to act intelligently upon the proposed sale submitted a8
aforesaid by this defendant to him and all other of its stockholders ( and being· the same sale mentioned in said Orh?;inal
and Amended Bills) until he should be, by such a dcclar~tory
judgment, advised of his rights as such stockholder in the
event of a liquidation of this defendant's affair~.
page 203 ~ And this defendant avers that said Powell, the
plaintiff in said declaratory judgment action, aftm·
the final judgment on, to-wit, December 10, 1938, of said
Court therein, sought and on, to-wit, March 17, 1939, obtained
from the Supreme Court of Appeals of Virginia; a writ of
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e-rror to such final judgment; and he is now prosecuting
.ag·ainst this defendant in said Court of Appeals, upon such
writ of error, his said action in reliance upon the validity
of said Statutes and said sale proposed to be made thereunder.
(c). And this defendant also avers that on, to-wit, April
15, 1939, said Powell, with such full and detailed information,
as hereinbefore alleged, of all the terms, conditions, considerations and circumstances of said sale, did, in reliance upon
the validity of said statutes and said sale thereunder caused
to be served upon the p1·esident of this defendant a written
notice of his dissent to said sale and that he elected not to
adopt the "statutory procedure set forth in Section 3822 of
the Code of Virginia, as amended, for the determination of
the fair cash value'' of his stock in this defendant (being the
same shares of stock alleged to be now owned by him in his
Original and Amended Bills herein) and that he would institute a suit in equity for the purpose of establishing· such
fair cash value and for requiring this defendant ( as well as
others) to pay him such fair cash value. And said Powell
did not within one month from the date of said service of said
notice of dissent attempt to, or treat with this defendant in
an effort to, agree upon the fair cash value of said shares of
stock, but did on, to-wit, May 12, 1939, and before the expiration of said thirty days, institute this suit in equity in reliance upon the validity of said statutes and said sale made
thereunder, as appears from his original bill in this suit and
now being part of the records of this Court herein as entitling him to have the fair cash value of his said shares determined herein, and as so determined decreed to be paid to
him by this defendant as well as by others.
This defendant is advised and avers that said
page 204 } complainant Powell by each and all of his aforesaid actions as set forth in sub-paragTapl1s "(a),,,
"(b)" and "(c) '' above (1) has waived, and is now estopped
from asserting-, any right to assail said statutes or the sale
made thereunder, as being invalid as to him, or that said sale
works or is a "constructive Fraud" aR to him, and (2) furthermore, that in the complete absence in said Arnenclecl Bill of
any allegation of any subsequently discovered fact or facts,
]rn will not, in this equitable forum, be heard to repudiate said
Statutes and tl1e sale thereunder wllile he at the same time relies thereon and claims the benefits thereof.
6. And this defendant avers that all the complainants ( other
than complainant Powell) also with such full and detailed
information, ·as hereinbefore set forth, of all the terms, con-
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ditions, considerations and every circumstance connected with
said sale, lli;d, in reliance upon the validity of said Statutes.
and of sai~. sale thereunder, notify this defendant in writingr
as hereiribefore set forth, in, to-wit, the latter part of the·
month of March, 1939, of their several formal requests or
demands _that the fair cash value of their respective shares
of this defendant's stock be ascertained as provided for in
said Sections 3820a and 3822 of the Virginia Code; and each
of them thereafter ( as shown by the record of this Court in
this suit) on, to-wit, June 26, 1939, became upon their several petitions, a party complainant herein, and as such claimed
the same rights and privileges as claimed by said Powell in
said Original Bill-namely, to have the fair cash value of
their respective shares determined and paid to them respectively, and severally united in the prayer thereof.
This defendant avers that each of such complainants by
said several actions has (1) waived, and is now es topped from
asserting, any right to assail said Statutes or the sale made
thereunder, as being invalid in any respect or that
page 205 ~ said sale works or is a ''constructive fraud''; and
(2) furthermore, that in the complete absence in
said Amended Bill of any allegation of any subsequently discovered fact or facts, none of them is entitled to be heard, in
this equitable forum, to repudiate said sale.
7. This defendant avers that said sale was made in all respects pursuant to valid Statutes of Virginia applicable to
this defendant and other corporations, including· the aforesaid purchasing corporation, and that such sale, made pursuant to said Statutes expressly authorizing the same, is not
and cannot be a '' constructive fraud''; and that said purchasing corporation has faithfully and fully complied in all
respects with each and every of the terms and conditions of
said sale and has, pursuant thereto, and in accordance there,·dth, delivered to this defendant the ·considerations therefor.
But this defendant denies each and every allegation that
said sale works or is a '' constructive fraud'' upon any of
said complainants, and demands proof of every act which is
either expressly or impliedly alleged to be or constitute such.
Defendant avers, indeed, that with the same full knowledµ;c
as aforesaid, hundreds of fellow-stockholders of complaina~ts
authorized and consented to said sale, and availed thereofthat is to say, holders of, to-wit, 96% of its First Preferred,
98% of its Second Preferred, 99% of its Class C Preferred
and 99% of ·its Common shares have done so, and various
holders of other shares who have not availed of said sale have
exp1·essed their intention to do so when certain legal situa-
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tions that delay their freedom to act shall be removed. Moreover before said sale with all details thereof was submitted
as aforesaid by this defendant to its stockholders for their
action thereon, the same had received the careful considerntion and full approbation of some five or six intelligent and
honorable business men, having or representing
page 206 ~ substantial stock interests in this defendant, and
.
not connected with its management.
8. And without waiving but expressly reserving and relying on its denials hereinbefore made of the allegations and
charges of said Amended Bill, this defendant also specifically
denies, and demands tha.t there be proof of, each and every
allegation of any or all of the complainants (whether expressly made or only implied), to the effect :
(a). That the sale made by this defendant to CraddockTerry Shoe Corporation, works or is a "constructive'' fraud
upon or as to any of the complainants, or that this defendant,
its co-defendant Craddock-Terry Shoe Corporation, or any
of this defendant's individual co-defendants, did or permitted
to be done any wrongful or unlawful a.ct or thing in, or in
connection with, the making or consummation of said sale.
(b). That the considerations going by reason of said sale
to the several complainants for their alleged respective shares
of stock in this defendant are inadequate. (By the Statutes
and contract of each complainant with this defendant and
their fellow-stockholders each complainant had the right and
option, upon complying with said Statutes, to have the fair
cash value of his shares as of the day before said sale was
authorized-that is, as of the time when this defendant was
a going concern-determined by judicial appraisal and, as so
ascertained, paid to him by this defendant, or upon failing
to exercise such right, then the further right to participate
in the proceeds of such sale on the basis provided by the plan
thereof for stockholders of his class, and which must have
had the consent theretofore of the holders of at least 80~
of the shares of his class and also the consent of the holders
of at least 80% of the shares of every other class.)
(c). That any of the alleged accumulated and unpaid dhidends on any of the alleged shares of any class
page 207 ~ of stock of any of the complainants, was ever declared; or that any of the complainants has by
said sale been wrongfully or unlawfully deprived, in whole
or in part, of any such accumulated and unpaid dividends.
(Said Statutes, parts of the contract of every complainant
with this defendant and his fellow-stockholders, afforded and
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furnished to each complainant the right and option promptly
to have the fair cash value of his sba res judicially and fairly
appraised as of the day before said sale was authorized, and,
as so judicially ascertained paid to him, and contemplated
and intended that in such appraisal every right appertaining to said shares, including any undeclared accumulated and
unpaid dividends thereon, should be considered.)
(d). That any of the properties and assets purchased by
Craddock-Terry Shoe Corporation from this defendant are
(1) chargeable with the payment of any or all the alleged
accumulated and unpaid dividends upon any or all of the
shares of any of the complainants; or (2) that said CraddockTerry Shoe Corporation "expressly agreed", or otherwise
agreed, with this defendant that as a part of the consideration
to be paid this defendant, said Craddock-Terry Shoe Corporation, would pay and fully satisfy all claims of dissenting
stockholders, or ( 3) that under such "agreement" said Craddock-Terry Shoe Corporation is liable to the complainants
or any of them for the "full amount'·', or any amount, of
their respective claims. (The Statutes prescribe just the
contrary, and tbe contract of purchase and sale expressly excepts said Craddock-Terry Shoe Corporation from the liabilities of this defendant to its stockholders on account of their
respective stockholding·s.)
pag·e 208 } ( e). That any right of any of complainants to
such dividends has been wrongfully destroyed or
taken away or that any of the complainants has been wrongfully or unlawfully deprived thereof, in whole or in part.
(Said Statutes, parts of the contract of each complainant with
this defendant and its fellow-stockholders, afforded each complainant in case of such sale the right and option promptly
and speedily to have the fair cash value of his shares judicially
and fairly appraised, and, as so judicially ascertained, paid
to him, and contemplate and intend that in such appraisal
vvery right appertaining to said shares, including any undeclared accumulated and unpaid dividends thereon, should be
~onside red.)
(f). That the alleg·ed vested rights to accumulated and unpaid dividends on any of the shares of any of the complainants were not sub:iect to the right and power of the State of
Virginia to enact legislation empowering· defendant corporation to sell its properties and assets as a going· concern and
to provide by such legislation what the right of any stockholder dissenting to such sale should be, and to }Jrovide
thereby for payment to him of the fair cash value of his shares,
including the fair cash yaJue of any accumulated and un-
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})aid dividends thereon, and, if he should not avail thereof,
then that he should participate in the considerations received
by his corporation for such properties and assets on the same
basis as provided by the plan of such sale' for other stock.holders of his class.
(g·). That this defendant and its co-defendants or any one
or more of them are due or owing to any of the complainants
.any, or any part, of the alleged accumulated and unpaid dividends on their alleged respective shares, or that
page 209 } any of the properties or assets sold by this defendant to Craddock-Terry Shoe Corporation
will be wrongfully "taken or used" by the latter to pay its
dividends on any of its shares of stock.
(h). That from and out of any alleged earnings of this defendant dividends should have been declared for paying any
of the alleged aecumulated and unpaid dividends on any of
the respective shares of any of the complainants and should
not have been kept and used by this defendant as its general
assets in the wise administering of its business and affairs.
(i). That said sale was not an actual bona fide sale under
the statutes; that said purchasing corporation is not a purchaser for value without notice; that said sale was '' more in
the nature of an exchange'' and amounts to "nothing· more
than an amendment to the charter of Craddock-Terry Com_pany"; that the directors of Craddock-Terry Company
wrongfully transferred its assets to said purchasing· corporation "without receiving in return sufficient funds" to discharge Craddock-Terry Company's lawful liabilities to complainants respectively; that by reason of "wrongful acts''
this defendant and the natural persons who are its co-defendants are jointly and severally liable to any of the complainants.
(j). That said sale had the effect of a dissolution of this
defendant or effected such a liquidation of this defendant's
business and affairs as entitled any one or more of the comJ)lainants to be paid or receive for their respective shares any
proportionate part of the proceeds of such sale and as though
this defendant had, instead of making such sale, liquidated
its business and affairs, or that any complainant has any right
or is entitled to be paid or receive for his shares a11y otlier
or greater considerations than as prescribed by tlic statutes
authorizing said sale and the compensations to be paid or
made to any shareholder not consenting thereto and who is
dissatisfied therewitl1.
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page 210

~

Raving fully answered this defendant prays to
·be hence dismissed with its costs about its defense
in this behl;!,lf ·expended.
CRADDOCK-TERRY COMPANY,
A Corporation,
By CowiseL
MALCOLM K. HARRIS,

KEMP, HOBBS, DANIEL & DAVIDSONr
p. d.
page 211

~

JOINT AiVD SEPARATE ANS"WER TO
AMENDED BILL.
Filed October 31, 1939.

The joint and separate answer of the defendants ,John A.
Faulkner, John vV. Craddock, D. H. Dillard, J. T. Noell, Jr.,
John vV. James, John :M. Miller, Jr., T. G. Hobbs, Chas. G.
Craddock, and L. F. Almond to the Amended Bill of Complaint of W. D. Powell, suing, etc., and Edmund A. Saunders,
Jane Quinn Saunders, Anne Lee Saunders, the First and Merchants National Bank of Richmond, Va., and Edmund A.
Saunders as Trustees for Jane Quinn Saunders, and others,
Thos. W. Purcell and Louisa P. Allen, Complainants, that
was filed by leave of Court in the above entitled cause on,
to-wit, July 27, 1939.
The defendants John A. Faulkner, John W. Craddock, D.
H. Dillard, J. T. Noell, Jr., John W. James, John l\L Miller,
Jr., T. G. Hobbs, Chas. G. Craddock, and L. F. Almond for
answer unto so much of the aforesaid Amended Bill of Complaint as they are advised it is material to answer say, jointly
and severally :
(1) Each and every averment and charge made in or by
said Amended Bill that is not herein expressly admitted, is
hereby denied and proof thereof demanded.
page 212 ~ 2. These defendants jointly and severally aver
that the relations of these defendants and each
of them to the defendant Craddock-Terry Company and the
defendant Craddock-Terry Shoe Corporation, and to the sale
made by the former to the latter, and all acts of these defendants and eacl1 of them in connection with such sale and all
the terms and conditions of and considerations for said sale
were fully known to the complainants and each of them on
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and at all times after, to-wit, August 1, 1938, as well as to
hundreds of other holders of each class of the capital stock
of said Craddock-Terry Company issued and outstanding·;
and that with such knowledge and information said sale was
authorized on, to-wit, November 14, 1938, by the written cousents of hundreds of holders of each class of said stock of
said Craddock-Terry Company is~med and outstanding· and
who held not merely the statutorily required two-thirds of all
the stock of Craddock-Terry Company issued and outstanding, but more than eighty per centum of each of said classe8
thereof; and that since, to-wit, November 14, 1938, and with
such full knowledge and information the holders of many other
shares of each class of said stock have availed of the benefits
of said sale.
These defendants severally and jointly aver that the complainants and each of them with such full knowledge and information did not nor did any of them at any time before
said sale was consummated upon the terms and conditions
thereof and for the considerations therefor, pretend to claim,
and much less claim, that any act of these defendants or any
of them was unlawful, illegal or improper in any particular;
and that, on the contrary, and after said sale was actually
consummated some months later upon authorizations by the
written consents of the holders of at least eighty per centum
of each class of said stock issued and outstanding, each of
said complainants in reliance upon said sale and
page 213 ~ the validity thereof, and the validity of the statutes under which it was made, requested or demanded by said ·Craddock-Terry Company (but more than
three months after said sale had been so authoiized by such
written consents) payment to them respectfully of the fair
cash value of their alleged respective shares under said statutes, and severally continued thereafter to so rely until, indeed, after the institution of this suit and the filing of their
aforesaid Amended Bil1.
3. These defendants jointly and severally aver that each
and every act of theirs and of each of them in connection with
said sale· proposed to be made hy Craddock-Terry Company
of its assets as a going concern to Craddock-Terry Shoe Corporation, and all the terms and conditions of and considerations for such sale, including also the rights prescribed by the
statutes for stockholders of Craddock-Terry Company wl10
Rhould dissent to said sale and the relations of these defendants and each of them to said Craddock-Terry Company and
to said Craddock-Terry Shoe Corporation respectively, were
at all times fully known to the complainants and each of them
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for several months prior to the consummation of said sale;
and these defendants jointly and severally deny that any such
act of theirs or of any one or more of them thereabout was
unlawful, w-rongful or improper in any particular, or that.
any such act or acts were or constituted a "constructive"
fraud or any other kind of fraud upon the complainants or
any of them, or that anything so done by these defendants or
any one or more of them made or rendered them or any one
or more of them liable to the complainants or any one or more
of them.
These defendants are informed ·and aver that the statutes
in such case made and provided prescribed and furnished to
each- and every stockholder of said Craddock-Terry Company
who should not consent to said sale and who was
page 214 ~ dissatisfied therewith the right to have expeditiously and promptly determined the fair cash
value of their respective shares of said Craddock-Terry Company stock and for the prompt payment by said CraddockTerry Company of such fair cash value as so ascertained,
and that if any such dissenting stockholder should fail to
adopt the statutory proceeding for having· determined and
paid to him such fair cash value of his shares that he should
thereafter be deemed to have elected thereby to participate in
the agreement or plan of sale and share in the proceeds of
such sale on the basis provided by such plan or agreement
for stockholders of his class.
4. These defendants jointly and severally deny each and
every averment that by reason of said sale (a) the considerations going to the several complainants for their alleged
respective shares of stock are inadequate; (b) that any of
the complainants has by said sale been wrongfully or unlawfully deprived of any alleged accumulated and unpaid dividends on their alleged respective shares; (c) that any of the
properties and assets sold by Craddock-Terry Company to
Craddock-Terry Shoe Corporation are chargeable with tl1e
payment of any or all of such alleged accumulated and unpaid dividends; ( d) that said Craddock-Terry Shoe Corporation ag-reed with said Craddock-Terry Company that as part
of the consideration for said sale said Craddock-Terrv Shoe
Corporation would pay and satisfy the claims of the complainants or any of them as dissenting· stockholders of Craddock-Terry Company or any other stockholders of CraddockTerry Company who should dissent to said sale; ( e) that said
Craddock-Terry Shoe Corporation is liable to the complainants or any of them for the full amount or any amount whatsoever of their respective claims; (f) that the statutes au-
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thorizing said sale, or said sale, wrong·fully or unlawfully de}Jrived or took from the complainants or any of them any alleged vested rights for alleged accumulated and
JJage 215 } unpaid dividends on their respective shares; (g)
that these defendants or any of them are liable
to or owe the complainants or any of them anything by reason of said sale; (h) that the properties or assets sold to and
purchased by Craddock-Terry Shoe Corporation will be
wrong·fully taken or used by it to pay dividends on any of
its shares of stock; (i) that said sale was not an actual bona,
fide sale under valid statutes; (j) that Craddock-Terry Shoe
Corporation is not a purchaser for value without notice; (k)
that said sale was in the nature of an exchange and amounts
to nothing more than an amendment to the charter of Craddock-Terry Company; (1) that the directors of the latter company wrongfully transferred its assets to said purchasing
corporation without receiving in return sufficient funds to
discharge Craddock-Terry Company's lawful liabilities to the
complainants or any of them; (m) that said sale had the effect of a dissolution of Craddock-Terry Company, or effected
such a liquidation of that company's business and affairs, as
to entitle the complainants or any of them to receive any
other, different or greater consideration for their ·shares respectively than as by the statutes in case of such sale made
and provided.
(5) These defendants severally and jointly demand proof
of each and every averment of said Amended Bill that is not
expressly admitted in this answer.
JOHN A. FAULKNER,
JOHN "\V. CRADDOCK,
D. H. DILLARD,
J. T. NOELL, JR.,
JOHN W. JAMES,
JOHN M. MILLER, JR.,
T. G. HOBBS,
CHAS. G. CRADDOCK,
L. F'. ALMOND,
By Counsel.

MALCOLM K. HARRIS,
KEl\fP, HOBBS, D.ANIEL & DAVIDSON,
p. d.
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page 216 } ANSWER OF CRADDOCK-TERRY SHOE
CORPORATION.
Filed October 31, 1939~
The sepafate answer of the defendant Craddock-Terry Shoe
Corporat~oy: -to the Amended Bill of W.· D. Powell, suing·,
etc., and ·,EJdmund A. Saunders, Jane Qumn Saunders, Anne
Lee Saunders, the First and Merchants National Bank of
Richmond, Va., and Edmund A. Saunders as Trustees for
Jane Quinn Saunders, and others, Thos. W. Purcell and
Louisa P. Allan, Complainants, that was filed by leave of
Court on, to-wit, July 27, 1939, in the aforesaid cause.
This defendant Craddock-Terry Shoe Corporation for answer unto so much of said Amended Bill of Complaint as it
is advised it is material for it to answer, says:
1. It denies each and every averment and charge made in
or by said Amended Bill that is not by this answer expressly
admitted, and it demands proof thereof.
2. This defendant avers that it is a corporation created
and organized under the laws of the State of Virginia and
that by its charter as well as by general law, it was authorized to acquire the properties and assets, includpage 217 }- ing good will, and other intangible assets, of its
co-defendant, Craddock-Terry Company, as a
going concern ( other than the latter's franchise to be a corporation) and that in all respects pursuant to the statutes in
such case made and provided it purchased such properties
and assets, and that it has in all respects complied with the
terms and conditions of said purchase, and duly delivered to
said Craddock-Terry Company the considerations therefor in
accordance with the terms and conditions of said purchase;
and that since the consummation of said sale on, to-wit, January 23, 1939, this defendant bas fully performed and fulfilled
all of its obligations and undertakings in connection with such
purchase and sale.
3. This defendant denies each and every averment to the
effect that (a) said sale and the statutes under which it ".,.as
made are invalid in any respect; or (b) that the complainants
or any of them have by said sale been wrongfully, unlawfully or improperly deprived of any alleged vested right; or
( c) that they or any of them have been by a ''constructive''
fraud or otherwise injured or damaged; or ( d) that this de-
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fendant has done, permitted or caused to be done any act or
thing in connection with said purchase and sale that renders
this defendant liable to the complainants or any of them, or
( e) that the considerations going to the several complainants
for their alleged respective shares of stock in said CraddockTerry Company are inadequate; or (f) that any of the complainants has by said sale been wrongfully or unlawfully deprived of any alleged accumulated and unpaid dividends on
their alleged respective shares; or (g) that any of the properties and assets purchased by this defendant from said Craddock-Terry Company are chargeable with the payment of any
or all of such alleg·ed accumulated and unpaid
pag·e 218 ~ dividends; or (h) that this defendant agreed with
said Craddock-Terry Company that as a part of
the consideration for said sale this defendant would pay
and/or satisfy the claims of the complainants or any of them
as alleged dissenting stockholders of Craddock-Terry Company or any other stockholders of that Company who should
dissent to said sale, or be dissatisfied therewith; or (i) that
this defendant is liable to the complainants or any of them
for the full amount or any other amount of any of their respective claims; or (j) that this defendant is liable to or owes
the complainants or any of them anything whatever by reason or because of said sale; or anything done by this defendant in connection therewith; or (k) that the properties and
assets so purchased by this defendant have been or will be
wrong·fully taken or used by it to pay dividends on any of
its shar.es of stock; or (1) that said sale to this defendant
was not an actual bona, fide sale under valid statutes; or (m)
that this defendant is not a purchaser for value without notice; or (n) that said sale was in the nature of an exchange
and amounts to nothing more than an amendment to the charter of said Craddock-Terry Company; or ( o) that the directors of that company wrongfully or in any respect unlawfully
transferred its assets to this defendant without receiving in
return sufficient funds to discharge said Craddock-Terry Company's lawful liabilities to the complainants or any of them;
or (p) that said sale had the effect of a dissolution of Craddock-Terry Company or effected such a liquidation of that
company's business and affairs, as to entitle the complainants
or any of them to receive from Craddock-Terry Co. or any
one else, including this defendant any other, different or
greater consideration for their shares respectively than as by
the statutes in case of such sale made and propage 219 ~ vided.
4. This defendant demands proof of each and
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every averment of said Amended Bill that is not hereby expressly admitted.
CRADDOCK-TERRY SHOE CORPORATION,
By Counsel.
MALCOLM K. HARRIS,
KEMP, HOBBS, DANIEL & DAVIDSON,
·p. d.
page 220

~

At another day, to-wit, at Lynchburg corporation court, October 31st, 1939.

Pursuant to leave heretofore granted them respectively so
to do, the defendant Craddock-Terry Company this day filed
its answer to the amended Bill of Complaint in this cause,
and the defendants John A. Faulkner, John '\V. Craddock,
D. H. Dillard, J. T. Noell, Jr., John W. James, ,John M.
Miller, Jr., T. G. Hobbs, Chas. G. Craddock and L. F. Almond
this day filed their joint and separate answer to said Amended
Bill, and the defendant Craddock-Terry Shoe Corporation
this day filed its separate answer to said Amended Bill, and
to all of which answers the complainants reply generally.
Given under my hand this 30th day of October, 1939.
HENRY C. LEIGH, Judge.

To the Clerk:
Please enter the foregoing. · 10/30/39.
HENRY C. LEIGH, Judg·e.
page 221 ~

DEPOSITIONS.
Filed Nov. 24, 1939.

The depositioi1 of vV. D. Powell, taken before me, Helen
E. Booth, a Notary Public in and for the City of Danville,
State of Virgfoia, at the office of Meade & Talbott, 516 Masonic Temple, Danville, Virginia, on November 17, 1939, pursuant to notice attached hereto, to be read as evidence in behalf of the complainant, W. D. Powell, in the above styled
cause.
Present: Edwin B. 1\foade, Esq., attorney for

,v. D. Pow-
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W. D. Powell.
iell and the other complainants abo~e named. S.. V. Kemp,
Esq., T. G.. Hobbs, Esq., and Malcolm K. Harris, Esq., attorneys for the defendants above named.
page 222 ~

Mr.. Meade: The defendants in this suit deny
that the complainants have given the required
notice of their dissent to the sale of the assets of CraddockTerry Company to Craddock-Terry Shoe Corporation, and
the trial court has indicated that it will not submit to one
of its Commissioners in Chancery the questions raised by the
})leadings on the merits of the case until it is determined that
the complainants are proper dissenters under the law to said
sale. It is our understanding that the p:urpose of the deposition of vV. D. Powell and the depositions of the other complainants, t<;> be taken at this stage of the proceedings, is to enable the Court to decide whether the complainants are· dissenting stockholders under the law and arc entitled to assert
the rights of dissenting stockholders, as claimed in this ·suit.
Mr. Harris: Counsel for the defendants heard the statement of Mr. Meade read, and they are not in the position of
either dissenting or assenting· thereto. If Mr. Powell is offered as a witness, we will reserve the full right to ask him
such questions as we think rig·ht under the plea.dings, at this
time or at any other time.
STIPULATION.

It is stip~lated of record by counsel for the respective parties that the complainant W. D. Powell is the owner of 122
shares of first preferred stock of Craddock-Terry Company,
and that his certificates therefor are as set forth in a list
tl1ereof in the original and amended bills; and that be also
the owner of 66 shares of second preferred stock of said corlJO_ration, evidenced by the certificate of said corporation No.
4825, as stated in said documents.

!s

page 223}

The witness,

"\V. D. PO"\VELL,
bein.g first duly sworn, deposes and says as follows:
DIRECT EXAMINATION.

Bv :Mr. Meade:
·Q. Mr. Powell, you are
an ts in tl1is suit !

·w. D.

Powell, one of the complain-
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'W. D. Powell.
A. Yes,- sir.
Q. Mr .. Powell, are you actively engaged in businessf
A.. N~, sir.
Mr. Kemp: "\Ve object, because we clo not see the relevancy of the question.

Q. You live in the City of Danville 1l
Ar Yes 1 sir.
Q. Do you stay in Danville the whole year 'round f
A. No, sir, I do not.
Q. Where do you go f
A. I go to Florida in the fall, a.round the first or fifteenth
of November each year.
Q. And when do you come back the following year¥'
A. Around the middle of April.
Q. How Yong have you been doing this 1
A. I don't think I have spent a winter here since '21.
Q. vVhy do you go to J:4,Iorida in the winter, Mr. Powell f
A. Under the advice of my doctor, for my health.
Q. Mr. Powell, I hund you herewith letter under date of'
.Tanuary 25, 1939, signed by ,Tolin A. Faulkner, President, addressed to Mr. Edwin B. Meade, Attorney, written on the
stationery of Craddock-Terry Shoe Corporation; I will ask
you to file this letter as Exhibit Powell X.
A. I will.
page 224 ~ Q. I liand you herewith letter dated January
30, 1939, addressed to :M:r. Edwin B. Meade, Attorney, signed by ,John A. Faulkner, President CraddockTerry Company, on stationery of Craddock-Terry Company;
will you file this letter as Exhibit Powell Y f

.A. I will.

Q. Mr. Powell, I hand you herewith printed Fifty-First
Annual Report, Craddock-Terry Company, Lynchlmrg, Virginia, dated November 26, Hl38, in which is included President's Report under date of January 28, 1939; will you file
this printed report as Exhihit Powell ZY

A. I will.
Q. Do you recall receiving· that report in the mails, Mr.
Powellf
A. I don't remember w·hether I did or not, Mr. Meade.
:Mr. Harris: ,vc ohject to the introduction of the exhibit.
upon the ground that it has not 1Jeen shown that Mr. Powell
ever received it, and 11e is therefore unahle to introduce it
as an exhibit.
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Mr. Meade: Now, gentlemen, with the reservation of the
right to examine Mr. Powell on the other issues raised by
the pleadings in this suit, I am through with my examination.
Mr. Kemp: Before proceeding· to cross examine Mr.
Powell, we state upon the record that we do not assent to the
reservation made by his counsel in respect of hereafter again
calling 1\fr. Powell as a witness, as we are of the view that
a witness' testimony cannot be split up from time to time,
and that once he is sworn as a witness, bis testimony must
proceed.
And the defendants~ without waiving their objections and
positions as aforesaid, will cross examine Mr. Powell, the
plaintiff in this case, as an adverse witness.
page 225 }By

CROSS EXAMINATION.

1\fr. Kemp :

Q. Mr. Powell, has Mr. Edwin Meade, your present attor-

ney, been your attorney in respect of your stock ownership
in Craddock-Terry Company since about August 1, 1938, con.
tinuously f
A. Yes, sir. I don't know about August 1, but he has been
my lawyer in this case continuously since I took it up with
him.
Q. Fully authorized, I assume, to act for you in your absence in Florida. T
.
A. Yes, sir.
Q. The reason I l1appened to mention August 1, 1938 was
because a letter of that date was sent to all of the sto~kholders o.f Craddock-Terry Company, submitting a proposal
of purchase of all that company's assets and good will_, and
an acceptance of such proposal by that company; I suppose
you received that letter which incorporated that proposal
of purchase and the company's acceptance of it?
A. I don't remember whether I did or not. I received reports and things from the rompany, and I presume I received
that. I couldn't sav that I did.
Q. Do you know· of any agreement of sale by CraddockTerry Company of all of its assets and good will, other than
the proposal of sale and acceptance thereof of the company
that was submitted to all of the company's stockholders in
the early part of August, 1938 f
A. Know of any other than that?
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Q. Yes, sir.
A. No, sir, I don't think so.
Q. Did you receive and read a letter from the company,
setting forth the proposal of purchase that had been made
to it, and its acceptance of it?
A. I don't remember, Mr. Kemp.
page 226 ~ Q. There is filed with your original bill of complaint in this case a letter of August 1, 1938 from
the defendant Craddock-Terry Company to its stockholders,
including as an exhibit with it the proposal tha.t had been
made to it by certain gentlemen to purchase all of its assets,
and setting forth in detail the terms of the proposal and the
proposal itself, together with copies of Craddock-Terry Company's resolutions accepting said proposal; are you, or not,
familiar ·with that?
A. vVell, I don't remember the details of it, Mr. Kemp, but I
read it at the time and wasn't satisfied with it.
Q. So yon really did receive it, though¥
A. Yes, sir.
Q. Was that along in the early part of August, 19381
A. I don't remember when it was; I couldn't remember the
dates. I suppose the documents will speak for themselves.
I suppose I received it the day after it was mailed.
Q. ·wen, was it that sale that you dissented to hv your
~

M~-

A. I think so. I never dissented to but one-well, they
did have one several yea rs ago I didn't agree to, but this last
one is the one I am dissenting to now.
Q. To clarify your answer, :Mr. Powell, was not the matter
that you dissented to or objected to several years ago a mat-ter concerning the amendment of the charter of Cradcloc.kTerry Cnmpany !
A. Yv ell, they wanted to exchange one stock for another,
as I remember it.
Q. That w·as several years ago, you say?
A. Yes, sir, and they didn't get that through.
page 227 ~ for some reason, and then they come with this
later proposal.
Q. '\Vas or wns not that a matter that had to be submittecl
to the State Corporation Commission?
A. I don't know.
Q. ,vhat I want t.o know now ,Yas whether there was any
otlier sale of Craddock-Terry Company of all of its assets
and good wi11 other than t.ha.t referred to in the letter of
August 1, 1938 to all of its Rtockholdcrs?
4
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W. D.. Powell.
A. Well, I don't know about that. Don't the records state
it f vVhy should you ask me that f
Q. I will answer your question: It is because you are the
plaintiff in this case and you are, a$ 1 understand, assailing
a sale, and I suppose you know the grounds on which you do
.so. Was or was not the sale to which you dissented, by the
notice of· dissent you served on April 15, 1939, the sale submitted by Craddock-Terry Company to its stockholders with
its letter of August 1, 19381
A. I don't know. I don't know anything about the datesthat is, I don't remember the dates, Mr. Kemp.· I am dissenting to that proposal which they seemed to have consummated
over there and made a sale. That is what I am objecting to.
Q. That is the sale made in January of this ·year?
A. Well, recently; I don't know· whether it was in January
or not, but it is this last sale that they put up to the stockholders I am dissenting to.
Q. Are you aware of any act of any of the defendants iu
this case that constituted a departure from the terms of
the sale as submitted to the Craddock-Terry Company's stockholders?
A. Any acts they have departed from?
pag·e 228 ~ Q. I will just let the notary read that back to
you.
(Stenographer reads quest.ion.)

A. I don't just understand that question, Mr. Kemp.
Mr. Harris: Read it hack again, Mrs. Davis.
( Stenographer again reads question.)
A. "\Vell, dissenting to the plan-would that be-

i\fr. Kemp: Read it back again, so the witness will under.:.
stand it.
Mr. Meade: Objection is taken to this question, on the
ground that the sale, according to the terms and conditions
as set forth in communications from the purchaser and the
seller themselves show illeg-al and unlawful acts and conduct
on the part of the corporat.ions involved and their directors.
Mr. Kemp: To which defendants reply that in ·so far as
counsel states far.ts or undertakes to give conclusions, the
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objection is of n9 effect and states no legal objection to the
question asked~-.the· plaintiff.
Mr. Harris::.·Now I think M:r. Powell cru1 answer that
question if y9'\i read it to him slowly.
"

(Stenographer again reads question.)
A. "\J\T ell, I just don't know what the question means is all..
If I knew it., I would answer it.

Mr. Harris: All the question says is, do you have any
knowledge of any act of the Craddock-Terry Company, its
officers or directors, which constitutes a departure from the
terms and conditions of the proposed sale-are you aware
of any departure from thaU That is all it asks. Do you
know of any or not 1

A. No, I don't know of any.
Q. Then, so far as you know, the sale proposal that was
submitted to the Craddock-Terry Company's stockholders
was carried out according to the terms and conditions thereof?
A. So far as I know, yes, sir.
page 229 ~ Q. In your amended bill of complaint, it is alleged that you transferred five shares of your
first preferred stock and five shares of your second preferred
stock in Craddock-Terry Company, on September 2, 1938;
c~idn 't you assign and transfer such five shares of each class
of Craddock-'rerry's stock to your attorney, Mr. Edwin B.
Meade?
A. Yes, sir.
Q. Did you, or not, continue to be the beneficial owner of
that stockf
Mr. Meade: Objection is made to the foregoing question
and the answer to he elicited thereby, on the ground that it
is immaterial to the issues involved, and is calculated to confuse the issues.

A. Yes, sir.
Q. Later on~ it is alleged in tl1e answer of Craddock-Terrv
Company in this case, Mr. Meade, on June 2, 1939, delivere~I
those shares to Craddock-Terry Company and received
from it, in llis name, five shares o'f first preferred stock of
Craddock-Terry Shoe Corporation, and five shares of second
preferred stock of Craddock-Terry Shoe Corporation, and
up
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three and three-quarters shares of no-par common stoe-k of
that corporation, in accordance with the agreement or plan
of sale that was made by Craddock-Terry Company to Craddock-Terry Shoe Corporation; at the time that that occurred,
did vou continue to be the beneficial owner of the five shares
of first and five shares of second preferred stock of CraddockTerry Company f
Mr. Meade: The same objection is made to the question
and answer to be elicited-that it is immaterial to the issues
involved, and is calculated to confuse these issues.
A. Yes, sir.
Q. Well, have you since that time continued to
be the beneficial owner of the five shares of first
preferred and five shares of second preferred
and three and three-quarters shares of no-par common stock
of Craddock-Terry Shoe Corporation Y

page 230

~

Mr. Meade: Same objection is made to the question and
the answer to be elicited-that it is immaterial to the issues
involved, and is calculated to confuse these issues.

A. Yes, sir.
Q. It is alleged in your a.mended bill that by the terms o-f
the sale by Craddock-Terry Company to Craddock-Terry Shoe
Corporation, the latter corporation agreed to pay all of
Craddock-Terry Company's liabilities to its stockholders; are
you aware, or have you any knowledge of any undertaking·
by Craddock-Terry Shoe Corporation other than as embodied
in the proposal of sale that was presented to the stockholder:;
of Craddock-Terry Compnny by that company's letter of
August 1, 19381
A. No.
Q. It is also charp:ed in your amended hill that the eonsummation of the sale m~ntioned left Craddock-Terrv Company without funds with which to pay its liabilities to snch
of its dissenting stockholders as might proceed to obtain the
fair cash value of their shares; have you any knowled2:e of
any kind that Craddock-Terry Shoe Corporation did not
execute and deliver, as a part of the consid.eration of said
sale, to Craddock-Terry Company the obligation of CraddockTerry Shoe Corporation to pay to Craddock-Terry Company
such sums as t1w Iatte1· might so have to pay its dissenting
stockholders?
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A. No, I don't know of any.
Q. Have you any knowledge of any kind that
page 231 ~ would justify you in saying that such an obligation by Craddock-Terry Shoe Corporation to
Craddock-Terry Company would not be sufficient to enable
the latter company to pay any such liabilities to its dissenting·
stockholders f
A. No, sir.
Q. ,,Thile it appears from yom testimony that in certain
portions of the year you go, upon your physician's advice, to
Florida and remain there, is or is it not a fact that, during·
your absence, your above mentioned attorney was furnished
with information from Craddock-Terry Company, during the
fall and winter of 1938 and 1939 as to when the holders of at
least eighty per cent.um of each class of stock had given their
written consent to said sale, and that the sale was consummated on January 23, 1939f
A. Why, I think the attorney can answ·er that. That is not
-do you want me to say I furnished the informa.tion?
Q. Read the question to him.
(Stenographer reads question.)

A. I think so.

RE-DIRECT EXAMINATION.
Bv Ml'. Meade:
·Q. Mr. Powell, when you are away from Danville, during
the winter, residing in Florida, is your mail forwarded to
yon in Florida?
A. Yes, sir.
Q. You state that you don't remember whether you received
this Fifty-First Annual Report~ filed as Exhibit Powell Z;
in fact, you have received vai·ious communicapage 232 ~ tions or reports from Craddock-Terry Company,
have vou not 1
A. Yes, sir. and I may: have that report in the file down
there-I don't know; I couldn't swear to it.
Q. If thiR report was mailed to you as a stockhl)lcler of
record of tha.t company, yon would have received it, would
yon not, unless it had been lost in tl1e mail?
A. Yes, sir. Th{)y don't generally forward me the statements of the company~ they usually keep them here for me
until I return. Lots of them come second-class mail, and for
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that reason, I couldn't Ray. If I had been here, I would have
1·eceived it.

Mr. Meade: ·w'"ithont waiving objections made to the questions and answers hereinhefore set forth in regard to the
transfer of fiye shares of the first preferred stock and five
shares of second preferred stock from V-l. D. Powell to Edwin
B. Meade, we desire to develop all of the facts in regard to
this transfer.
Q. Mr. Powell, on or about September 8, 1939, did your attorney, Edwin B. Meade, ·write you a letter, acknowledging
receipt of five shares of this first preferred stock and five
shares of the second preferred stock, and setting forth the
purpose for ,vhich it was transferred from you to him!
A. What date was that, Mr. Meade!
Q. September 8.
A. Yes, sir.
.
page 233 t Q. Did you deliver this stock to him ·on or about
that date!
·
A. Yes, sir.
Q. Has he l1ad absolute and exclusive possession of that
stock since that date-· ·
A. Yes, sir.
Q. -That is, up until the surrender· of the old stock for the
new stockT
·
·
A. Up until then, yes.
Q. So far as you know, does he now have possession of
the new stock issued by the Craddock-Terry Shoe Corpora·
tion f
A. Yes, sir.
Q. In place of the old stock?
A. So far as I know.
Q. Have you ever had possession of the old stock or the
new stock delivered to him lw the C'raddock-Terrv Shoe Corporation in place of the old stock f
•
A. No, sir.
Q. Will you file as Exhihit Powell M a copy of the letter
from Edwin B. Meade to you, under date of September 8,
1938, showing the conditions upon which this stock was originally transferred from you to him on or about that date?
A. I will.
Q. Was the original ]etteT, copy of which you have filed
as Exhibit Powell M, received by you shortly after the date
of the letter t
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A. Yes, sir.
Q. And has that letter remained in your possession since
that datef
A. Yes, sir.
page 234
Q. Did you receive from Ed,vin B.. Meade a:.
further letter in regard to this stock, or the new
stock which replaced the old stock, bearing date of June 2,.

r·

1939f

A. Yes, sir.
Q. ,vm you file a copy of this letter as Exhibit Powel1 0
A. I will.

r

Q. These two certificates of stock, one for five shares of
the first preferred, the other for five shares of the second
preferred, transferred from you to Edwin B. Meade in September, 1938, remained in the possession of Edwin B. Meade
until they were replaced by the new certificates issued by
Craddock-Terry Shoe Corporation, so far as you know¥
A. Yes, sir, so far as I know.
Q. Are these new certificates referred to now in the possession of Edwin B. Meade, and have they remained in his
possession ever since they were delivered, so far as you know yA. Yes, sir.
Q. I believe a dividend waS' declared and check issued
for the same on this new stock delivered to Edwin B. Meade
by Craddock-Terry Shoe Corporation; have you used or
possessed or taken the check representing this dividend Y
A. No, sir.

Mr. Kemp: We object to the question and answer thereto
as irrelevant and immaterial in any particular, because it is
stated upon the record that the exchange was made for the
old stock in the ne,,· corporation in accordance with the plan
of sale.

Q. And so far as you know, has this check been cashed or
used hy the payee thereon
IJage 235 ~
A. Not that I know of.
Mr. Kemp: Same objection.

Q. I hand you herewith check of Craddock-Terry Shoe Corporation, dated June 30, 1939, in the amount of $8.80; I will
ask you to state to whom that check is pava·ble, and whether
it appears to have been endorsed in any manner.
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Mr. Harris: Same objection.

A. It is payable to I~dwin B. Meade, and has not been
endorsed.
Q. Mr. Powell, will you authorize Miss Booth to sign your
name to your deposition t
A. Yes, sir.
And further, this deponent saith not.

vV. D. POWELL.
)V. D. Powell, by Helen E. Booth.
STIPULA~rION.

It is stipulated between counsel for the respective parttes
that Mr. Edwin B. Meade, as the holder of record of the five
shares of first and five shares of second preferred stock of
Craddock-Terry Company referred to in the foregoing deposition, received from Craddock-Terry Comp.any, on or about
January 30, 1939, the exhibit marked ''Exhibit Powell Z'',
and that a similar report or statement was sent out by Craddock-Terry CompaJ.J.y to all of its stockholders at about the
same date, and said exhibit is therefore admitted as part
of the record without objection.

*
page 236

~

*

City of Danville
State of Virginia., To-vVit:

I hereby certify that the foregoing deposition of w·. D.
Powell was taken before me at the time and place mentioned
in the caption and reduced to wTiting, and that said witness
authorized me to sign his name thereto.
Given under my hand this 20th day of November, 1939.
My commission expires April 1, 1942.
HELEN E. BOOTH,
Notary Public.
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~

COPY.
Established 1888
CRADDOCK-TERRY SHOE CORPORATION
Manufacturers of
SHOES
Lynchburg-Virginia
January 25, 1939
Mr. Edwin B. Meade, Attorney
Masonic Building
Danville, Virginia
Dear Mr. Meade:
According to our recollection, we promised you sometime
ago that we would advise you when the transfer of the assets
of Craddock..:Terry Company as a going concern to CraddockTerry Shoe Corporation ,vas consummated.
The purpose of the present is to state that this transfer
was consummated at eight o'clock the morning of J anua1·y

23rd.

V cry truly yours,

CRADDOCK-TT~RRY SHOE CORPORATION.
JOHN A. I~,AULKNER, President
JAF:EB

EXH. PO-\VELL X
11/17/39

E. H. D.
page 238 ~

COPY.

John A. Faulkner, President
.John "\V. James, Vice-Pres.,
Charge of Sales
Chas. G. Craddock, Jr.,
"Vice-Pres., Charge of Mfg.
A. V. Weekley, Treasurer

L. F. Almond, Vice-Pres.,

Charge of Mdse'g.
H. A. Wells, ControllerSecretary
R.H. Cox, Assistant Secretary
John W. Craddock, Jr., Sale~
Manager

,John "\V. Craddock,
Chairman Board of Directors
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Established 1888
CRADDOCK-'rERRY COMPANY
}fanufacturers of
.SHOES
Lynchburg-Virginia
Office of
John A. Faulkner, President
January 30, 1939
Mr. Edwin B. Meade
Attorney at Law
Danville, Va.

Dear Mr. Meade:
·when you talked with me last Saturday about some settlement of Mr. W. D. Powell's action against' Craddock-Terry
Co. and in connection with that indicated that if CraddockTerry Co. would pay Mr. ·Powell the par value of his First
Preferred shares he would agree for his Second Preferred
stock to take share for share Second Preferred stock of
Craddock-Terry Shoe Corporation and Common stock on the
bases outlined in the purchase and sale agreement of .July
22nd last, I promised, at your request, to write you what I
thought of your proposal.
Frankly, I do not believe that for years anyone has regarded
First Preferred shares of Craddock-Terry Co. as worth or
salable at anything like its par value. The past year's earnings not only demonstrate this hut the past ten years' losses
make that conclusive. I think there a.re few if any holders
of Craddock-Terry Co. First Preferred stock who would not
have gladly accepted at any time during the past six or eight
years an offer of considerably less than $100. a share for it.
Such offers as there were for it, ,vere generally only $40. or
$50. a share. It has always, of course, been subject to the
vicissitudes of business and the results during the past -ten
years speak for themselves.
Convinced as I am that vonr suggestion of a settlement at
$100. a share for l\tfr. Powell's First Preferred ·would l)e
grossly unfair, I feel it wonld he useless to present such an
offer of compromise to the Boa rd of Directors. I ~imply
cannot imagine any business man being of the opinion that the
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shares have_ any such value· or that any
thing like such a price.

011e

would pay any-

Very truly yours,

CRADDOCK-TERRY COMPANY
JOHN A. F AULKNfER, PresidentJAF:EB
EA7H. PUWELL Y

11/17/39 E .. H. D.
page 239 ~

EXHIBIT POvVELL Z..
ANNUAL REPORT

OF
CRADDOCK-TERRY COMPANY
LYNCHBURG, VA.
November 26, 1938

DIRECTORS
JOHN ·w. CRADDOCK
.JOHN l\L MTI.iLER, JR.
Ghai-rma·n
President First & Merchants
.Nationai Banl<i
JOHN A. FAULKNER
Riclimo1id, Va.
Presi.dent
D. H. DILLARD
T. GIBSON HOBBS
President Old Domin.ion Box
Kecrnp, Ilobbs, Daniel <f;
Co.
Davidson.; Attorneys
Lynchburg, V' a.
Lynchmtrg, Va.
CHARLES G. CRADDOCK
jA:MES T. NOELL, JR.
Vice-President vn Chaq1e of
Retirell
M amtfacforintf
Lynchbivrg, Va.

L.F.ALMOND

Vice-President in Char.qe of
M erchandisi-nl}
J'OHN ·w. JAMES
Vice-President i;n Charge of Sales
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PRESIDENT ·····--·-·-···················-········-······················-··-·-····-·····JOHN
YICE-PRESIDENT IN CHARGE OF

W. CnADDOCK
A. l?A{.TLKNEU

MANUFACTURING ·····-··········-·············-····----·-·····CHARLES
VICE-PRESIDENT IN CHARGE OF

G.

C.nAllDOCK
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THE

PRESIDENT'S REPORT

Lynchburg, Va., J anua.ry 28, 1939.

TO OUR STOCKHOLDERS:
Reorganization Plt-m

It is with much pleasure that I a~ able to announce the
consummation of the plan that was submitted by. CraddockTerry Company to its stockholders with its letter to stockholders of August 1, 1938.
Briefly, and for purposes of smnmary only, Messrs. David
H. Dillard, ,J. T. Noell, J·r., and John M. Miller, Jr., submitted
to Craddock-Terry Company on July 22nd last, .a written
proposal to purchase all its assets, inGluding good will (except, however, its fraucl1ise to be a corporatiou) as a going
concern and that proposal was accepted by Craddock-Terry
Company. Those gentlemen agreed to cause to he formed
a new corporation to which such assets would he conveyed
and transferred, and tllat such new corporation would .assume the debts and liabilities of Craddock-Terry Company
( excepting its liabilities to stockholders j and issue and deliver to this company sliares of stock of such new corporation on the bases set forth in said proposal, and also deliver
to this company certain obligations in writing of said new
corporation as also set forth in said proposal. Copies of that
proposal and the acceptance thereof accompanied said letter
of August fat last to all stockholders.
The proposal so accepted ,vas upon the condition that
holders of at least eighty per centum of each class of the
stock of Craddock-Terry Company shouM Clonsent to the
sale, conveyance and transfer and agree with Craddoc.kTerry Company to accept from it shares of stock of the new
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corporation in exchange for their shares of stock of Craddock-Terry Company upon the bases outlined in said proposal. That condition was fully met, and within the time
stipulated in said proposal the 1~equisite consents and agreements of i;tt,ckholders had been executed and delivered to
your company at nine o'clock A. M. on November 11, 1938.
Accordingly aud in conformity with said accepted proposal
the new corporation hy the name of Craddock-Terry Shoe
Corporation was duly incorporated by the State Corporation Commission of Virginia; and thereafte1· pn>pcr proceedings were continued for effectuating the sale, conveyance and
transfer, as outlined in said proposal. This wa:,; fully consummated at eight o'clock A. M. on January 2:J, 1939, by
Craddock-rerry Company then conveying, trnnsf erring and
delivering all its properties and assets as a going concern,
together with the possession thereof, to said Craddock-'rerry
Shoe Corporation, and the latter's acceptance find rc~ccipt
thereof, and by Craddock-Terry Company then receiving from
Craddock-Terry Shoe Corporation certificates for the appropriate number of shares of the latter's sto<ik at that time· to
be delivered on the bases of said proposal, and said CraddockTerry Shoe Corporatiou 's written obligations in all respects
as provided by said proposal.
The following tabulation shows the number of shares of the
various classes of stock of Craddock-Terry Company then issued and outstanding and the number of sha.res of said several classes of which the holders had at eig·ht o 'cloek A. J\L on
January 23, 1939, consented in writing to said ~ale, ronveyance and transfer and executed written agreements with the
company as provided in said proposal :

Class
First Preferred
Second Preferred
Class C Preferred
Common

Outsta.11-ding
12,500 shares
12,500 shares
9~956 shares
32,704 shares

C'(lnsenti1u1

Beina

10,67a ~har'cs 8;j.38%
10,947 sharos 87.57%
8,414 shares 84.51 %
29,295 shares 89.58

ti

Accordingly there were then delivered to thi8 company
shares of stock of Craddock-Terry Shoe Cor·pomtion, as follows:
First Preferred stock, 10,673 shares, equaling. the number
of shares of the .first Preferred stock of Craddock-~rerrv Company consenting, and 5,336% shares of th<-~ No Par Common
stock, equaling one-half share for eacl1 share of tho }first Preferred stock of Craddock-Terry Company consenting; ·
Second Prefered stock, 10,947 shares, equaliug the number
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cof shares of the Second Preferred ·stock of Craddoek-Te.rry
Company consenting, and 2,736% shares of the No Par Common stock, equafu1g one-fourth share for each share of the
Second Preferred stock of Craddock-'rerry Company consenting;
Third Preferred stock, 8,414 sharer.:;, ~qualing the number
of shares of Class C Preferred sto,~k of Craddoek ..Tflrry Com·pany consenting, and 1,051% shares of the N!) Par Common
stock, equaling one-eighth share for each share of the Class C
Preferred stock of Craddock-Terry Company consenting;
page 241} THE PRESIDENT'S RJ~PORT-Continuecl
Common stock, 29,295 shares of No Par Common stock,
equaling the number of shares of Common stock of CraddockTerry Company consenting.
And the written obligations of said Cr.~ddock·Terry Shoe
Corporation as providerl in said 1,roposa:l. ·
The former assets and business of Craddock-Terrv Company have, therefore, since eight o'clock .A. M. on ,january
23, 1939, been owned and conducted by said Craddock-Terry
Shoe Corporation, a.nd as the succ,1ssor of CradclockJrerry
Company. A.s promptly as practicable after c0mpliance with
legal requirements Craddock-Terry Company will ae1iver to
its stockholders who are entitled ther,~to and in exchange for
their present shares of Craddock-Terry Company stock
shares of stock of Craddock-Terry Shoe Corporation of the
various classes and upon the bases set forth in said proposal;
and notice, of course, will be given of the time when and the
place where the stock certificates of Craddock-'rerry Company are to be sent for making suc]1 exchange.
Craddock-Terry Shoe Corporation has in accordance with
said proposal the same officers and directors as CraddockTerry Company. The new corporation in setting up its capital structure listed tl1e fixed assets that it acquired from Craddock-Terry Company at figures believed to be their fair values.
For example, the "capital assets active" appearing on the
Craddock-Terry Company balance sheet herewith submitted
were carried as of the end of the fiscal year at $955,915.92 and
they are on the books of the new corporation at $473,322.00
and the "capital assets inactive", including the idle factory
property in Milwaukee and the leasel10ld at St. Louis, were
.carried on said balance sheet at $944,630.32 and they are on
the new corporation's books at $123,293.00--making an aggregate total of the new c.orporation 's fixed capital assets, comprising land, buildings, machinery, etc., of $596,615.00 as
against $1,900,546.24 shown on said balance sheet. The new
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organization, therefore, faces the. future without the burden
of a capital deficit and any accumulated uup.oaid dividends
and is in a favorable position as to overhead, and furthermore for the next five years has reduced dividend requirements.
Those stockholders of Craddock-Terry Company not uniting
in the sale· are not considerable in number. The law makes
provfs1001: as to their rights.
Operations for the Fiscal Year Ending November 26, 1938.

A balance sheet as of the end of the fiscal year, November
26, 1938, is hereto attached. The operating results for the
y~ar 1938 were unsatisfactory. They produced net eamings
of $62,556.81 before providing for State and .Federal incomeand surtax.es of $22,220.31, and left $40,336.50 as the profit
and loss surplus.
Net sales diminished as compared with the year 1937 to
. the extent of $610,802.93, and this was due to decline in sales
in the spring season. The fall sales held reasonably close to
the fall ho.siness of the previous year.
Our only .consolation in this poor showing is the knowledge that the year 1938 was far from satisfactory as a profit
producer for industry as a whole, and particularly in the
shoe industry.

Looking Forward.
We feel encouraged at the present time as to operations _of
the new corporation. The month of December la,st showed
an increase in shipments by Craddock-Terry Company of
slightly over ninety per centum as coinpared with the same
period of the previous year, and unfilled orders are held by the
new corporation for approximately half a million Hollars in
excess of those held by Craddock-Terry Company a year ago.
How long the present improvement in business conditions will
continue, we cannot venture to predict, but assuredly all endeavors will be made by Craddock-Terry Shoe Corporation to
realize upon the existing improved situation. ,
During the last several mouths of Craddock-Terry Company's operations its board and management, w~re in collaboration with outside representatives iri.dev~loping pl~ns to
inaugurate such changes in policy and operation as seemed to
be required. .
.
The Craddock-Terry Shoe Corporation starts upon a sound
capital basis. A balance sheet of the new Corporation show-

Craddoc~~-+ep·y po.,
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ing its financial setup as of January 23, 1939, the date of its
beginning operations, will be sent to each stockhQlder when
the stock in the ne.w Corporatioi1 is delivered.
· ·

Respectfully,

,TQHN

4.

FApL:f{NER,

Presid~nt of Craµqq~~-T~rry C.oµipany.
pages 242 & 243 ~ q~ADDOOK-TERR:Y COMPANY

~ynchburg, Virginia

CONDENSED BALANCE SHEET
1
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November 26, 1938

CURRENT ASSETS:
Cash on Hand and in Banks. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 238,682.66
Accounts Receivable:
'William fselin & Co., Factors.............. $ 943,297.93
Trade Accounts and Notes.... $58,828.00
2! ,3.6~. ~S
31,464.02
974 1 761. 95
Less: Reserve for Doubtful..

Inventories-At the Lower of Cost or Market:
Finished Goods .......................... $ ~6,4J0.5Q
Goods in Process.........................
·aS,358.9:i
822,553.34
~aw· Materials. . . . . . . . . . . . . . . . . . . . . . . . . .
:. ··.: ~ .·;
{_.·'

'

l 1 737,322.
79
.~.: .
,'

Cash Value-Life Insurance Policies. . . . . . . . . .

3!, ~~p. 00

Totgl Current Asset.a.................

$2,'°87,817.40

INVESTMENTS:
Stock in Whol)y Owned Companies-at par. . . $
Other Stocks, Bonds·,. and Rear Estate-.:-Less
Reserves ...... : . ·.......... : .. ~ : ..... : . : .

27, 171. 53

OTHER ASSETS-LESS RESERVES:
Deposits with Mutual Insuranc~ Companies... $
Sundry Notes, Accounts, and Advances.......

5,197.96
22,083.80

90, qoo. 00

117 I 171.53
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FIXED ASSETS (Including Net Depreciated
Value of Idle Plants, $944,630.32):
Plant Properties as Appraised by American
Appraisal Co., Sept. 1, 1927, and Subsequent Additions at Cost:
Land and Buildings ................. . $2,656,219.07
Machinery, Equipment, Furniture, and
Fixtures, and Motor Vehicles ....... .
1,231,435.05
Leasehold and Improvements ......... .
171,441.27
$4,059,095.39
Less: Reserves for Depreciation and
Amortization. . . . . . . . . . . . . . . . . . . . . .

2,162,469.62

Lasts, Patterns, and Dies ................ .
Traveling Outfits ....................... .

$1,896,625.77
1.00
3,919.47

DEFERRED CHARGES:
Inventories of Supplies. . . . . . . . . . . . . . . . . . . . . $
Salesmen's Sample Lines ................... .
Prepaid Insurance and Taxes ............... .
Miscellaneous Prepaid Items ............... .

1,900,546.24

55,969.53
80,611.08
13,538.64
8,679.99

158,799.24
$5,191,616.17

*LIABILITIES
CURRENT LIABILITIES:
Trade Accounts Payable ................... .
Accrued Royalties and Expenses ............ .
Accrued Pay Rolls and Commissions ........ .
Reserved for Federal and State Taxes ....... .
Due Wholly Owned Subsidiary Companies ... .
Total Current Liabilities . ............ .

RESERVES:
For Customers' Accounts Discounted. . . . . . . . .
For Contingencies ......................... .
For Pensions ......................... , ... .

$

19,339.05
7,181.82
24,573.50

NET WORTH:
Capital Stock (Par Value all Issues $100.00 per
share):
First Preferred-6% Cumulative Authol'ized
and Issued. . . . . . . . . . . . . . . . . . . . . . . . . . . . $1 , 250, 000. 00
Second Preferred-6% Cumulative Authorized and Issued . . . . . . . . . . . . . . . . . . . .
1 , 250, 000. 00

$

34,843.14
24,439.23
37,753.23
61,220.83
ao,061.24

$

194,317.67

51,094.37

Craaaock-"Terry Co., et a1s., v. W. D. Powell, et als.
Class C Preferred-7% Cwnulati ve
(Authorized $2,500,000.00):
Issued. . . . • . . . . . . .. . . . . . . . $1, 421., 300. 00
Less-Retired. . • . . . .. . • . . ..
425, 700. 00

26i

995., 600 :00

Common (Authorized
$5,000,000.00):
Issued .......... ~ ......... $ 3 , 300 ,·OOO .'00
Less-In Treasury........
29,600.00 -3,270,400.00
$6., 766., 000. 00

Deficit:
Deficit from Operati0ns ...... ~ $2,600,656. 17
Capital Surplus:
Discount Qll
Treasury Stock $20,637.75
Appreciation from
Appraisal of
Properties .. ... 760,222.55 780,860.30

1,819,795.87 4, 1}46, 204. 13

$5,191,616.17

$.i•contingent Liability!
Factored accounts receivable at the Company's risk total
$57,882.85, of which $31,978.85 are current and $18,996.00
are less than thirty days past due. A reserve of $19,339.05
has been provided for possible losses in collection.
Cumulative dividends of all classes have been in arrears since
December 30, 1930.
CERTIFICATE
CRADDOCK-TERRY COMPANY, LYNCHBURG, VIR·
GINIA..

We have made an examination of the balance sheet of Craddock-Terry Company, as at November 26, 1938, and of tlie
statements of profit and loss and deficit for the fiscal vear
ended that date. In connection therewith, we examined or
tested accounting records of tl1e Company and other supporting evidence and obtained information and explanations from
officers and employees; we also made a general review of
accounting methods and of the operating accounts for the
year, but we did not audit the transactions in detail.
Funds on hand and in banks were established, and the

2Q8

S-qprtawe Cpurt

of 4-ppeals pf Y~rgw..i~

balance due from William Iselin and Company was independently confirmed. Statements of account mail~d t<> representative .customers produced no objections or 1·eported differences. · Investment securities'·arfd notes, together with collateral: JJledged .thei;efor,"" and .documents in support thereof were· inspected or otliei·\vise"'satisfactorily ~ccqunted for ..
Unaudited statements of the wholly owned ·subsidiai·y'. companies indicate favorabl~ operati~g results. and. i·efl~ct ~ substantial enhancement pf the jny~stmetjt.' ·inv~#tprfo~{ pr~parecl
by the management,. were exhaustively tested as to quantities,
unit prices, and computations, and were further certified to us
with respect to current requirements.
The plant properties and "iri,resfinent real estate ~vere reported by counsel for the Company to be ·unencun}Qered..
Capital expenditures were properly SUI}P,Pft~fl~· -~iid .a'llowances for depreciation have been made· coris1.st~pf
·\~ith the1
1
•l • '
established policy of the Company.
·'
·' t · ·
Curre:Q.t indebtedness was cornpil~d ftpm otlfo.e r~_con:ls substantially supported by vendors' statements. Reserves for
los!:!es and other indicated purposes appear to be adequate.
In, orlr Qpinion based upon such examination, the accompanying balance sheet and related statements of profit and
loss and deficit fairly reflect the financif~.l p~~m~m of t).1~ Cp~1pany at November 26, 1938, all,d tb~ r~~nlts of oper~'ficm~ f 01·
the year then ended.
·
·
· ·
1

1

A. M. PULLEN & COMPANY,
Gertified
blfo Acco11i1tants.

P'u

,•,,1,.\

I

Richmond, Virginia, December 30, 1938.
page 244} CRADPOCK-TERR¥ COMP-4.~Y, L):NQ~...
·
.. . BURG, VIRGINIA~
.
Condensed Statement of Deficit.
N ovemb~!

2~; +9~8.

C.APIT.AL SURPLUS:
· .A.pprecriatiqn fi·om ~ppra[saJ.
·by .Americaµ .Appraisal Company, Sept~~qer 1, 1927,
after .Amortization to November 27, 1937 ...... ·.. ~··.... : .$ 79f,9.65.24:
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Deduct:
Amortization for the Fiscal
Year Ended November 26,
1938 .................. .

34,742.69

$ 760,222.55

Discount on Treasury Stock
Acquired . . . . . . . . . . . . . . . . .

20,637.75

$

780,860.30

DEFICIT FROM OPERATIONS:
Balance November 27, 1937 .. $ 2,610,861.01
Addition:
Discount on Sale of Treasury
Stock ................ .
Deductions :
Exce'Ssive Reserves at November 27, 1937, for Losses
on Accounts, Notes, and
Mortgages .............. $
Excessive Provision at November 27, 1937, for Federal and State Taxes . . . .
Net Income, after Provision
for Income and Excise
Taxes, for the Fiscal Year
Ended November 26, 1938

38,475.00 $ 2,649,336.01

7,861.60
481. 74

40,336.50

48,679.84

$ 2,600,656.17
Net Deficit, November !26, 1938.

page 245

~

$ 1,819,795.87

Condensed Pro.fit and Loss Statement.

Fiscal Year Ended November 26, 1938.
Net Sales ................................... $ 7,739,869.30
Cost of Sales, Selling, General and Administrative Expenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7,674,893.90
Gross Pro.fit from Operations ................ $
Income from Investments and Miscellaneous. . . .

64,975.40
37,339.72

$ 102,315.12

Supreme Court of Appeals of Virginia
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Miscellaneous Non-Operating Charges ....... .

39,758.31

Net Income Before Taxes ............... :$
Provision for Federal and State Income Taxes ..

62,556.81
22,220.31

Profit and Loss Surplus for the Year ...... $

40,336.50

page 246 ~

COPY.
September 8, 1938.

Mr. W. D. Powell
Danville
Virginia
Dear Mr. Powell:
This will acknowledge receipt of two certificates of stock
issued by Craddock-Terry Company, of Lynchburg, one certificate, No. 1675, for five shares of the first preferred stock
issued in my name, and the other certificate, No. 4824, for
five shares of the second preferred stock issued in my name.
It is understood and agreed that you are the beneficial
owner of the stock evidenced by these two certificates· and
that they were part of the stock formerly owned by you,
issued and transferred to me for purposes of convenience
in representing your interests in the Craddock-Terry Company, the principal purpose of this transfer being· to insure
prompt receipt of any and all notic.es issued by the Company to the stockholders for purposes of reorganization of
its capital structure. It is also understood and agreed that
these certificates of stock will be promptly assigned and delivered by me to you or to your personal representative whenever demand and request therefor is made.
Yours very truly,

l.

EXH. POWELL M

EBM'B
r ~

page 247 ~

•

11/17/39 E. II. D.
COPY.
June 2, 193~)

Mr. W. D. Powell
Danville
Virginia

Craddock-Terry Co., et als., v. W. D. Powell, et als.
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Dear Mr. Powell:
With further reference to my letter to you under date of
September 8, 1938, I wish to advise that I have just received
from Craddock-Terry Shoe Corporation Certificate No. 352
for five shares of its first preferred stock, dated May 31, 1939;
Certificate No. 528 for five shares of its second preferred
stock issued May 31, · 1939, which have been issued in the
place of Certificates No. 1675 and 4824 for first and second
preferred stock of the old Craddock-Terry Comp.any; also
Certificate No. 1801 for three shares of its common stock,
dated May 31, 1939, and Certificate No. 1802 for three-fourths
of a share of its common stock, dated May 31, 1939, which
are given to me as a holder of the :first and second preferred
stock in the old company pursuant to the plan adopted for
the sale of the assets of the old company to the CraddockTerry Shoe Corporation.
AU of these new certificates are payable to me and will
be held by me for your benefit, subject to the provisions of
my said letter dated September 8, 1938.
Very truly your~,

EBM'B
11/17/39

E. H. D.

page 248} DEPOSITIONS FILED MAY 20TH, 1940.
Depositions of witnesses taken before D. S. Phlegm·, a
Notary Public for the State of Virginia at Large, pursuant
to notice hereto annexed, in the Mutual Building, Richmond,
Virginia, May 14, 1940, to be read as evidence on behalf of
the complainants in the above entitled cause pending in the
Corporation Court of the City of Lynchburg, Virginia.
Present: Messrs. Meade & Talbott (Mr. Meade), comrsel
for the complainants. Messrs. Kemp, Hobbs, Daniel & David:son (Mr. Kemp. and Mr. Hobbs) and 1\fr. M:nlcolm K. Harris,
counsel for the defendm1ts.
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page 249 ~
R. T. MARSH, JR.,
. a witness on behalf of the complainants, having
been fi1;st duly sworn, testified as follows:
Examined by Mr. Meade:
Q>Mr. Marsh, are you employed by the First and Merchants National Bank of Richmond?
A. Yes.
Q. What office do you hold?
A. Assistant Vice-President.
Q. Does your bank, as trustee, and Edmund A. Saunders
l10ld 100 shares of the preferred stock of the Craddock-Terry
Company under trust agreement dated April 28, 19281
A. Yes.
Mr. Harris: ''lait. We would like to have the trust agreement exhibited. Tell us the substance of it.

Rv Mr. Meade:
.. Q. Can you tell us in substance what this trust agreement
provides?
A. No. I don't have it with me.
Mr. Meade: It is stipulated and agreed between counsel
for all parties tha.t the First and Merchants National Bank.
of Richmond, Virginia, and Edmund A. Saunders, Trustees
for Jane Quinn Saunders and Ann Lee Saunders,
page 250 ~ under agreement dated April 26, 1928, now hold
certificate No. mm, dated April 28, 1928, issued
by -Craddock-Terry Company for 78 s:P.ares of its first preferred stock, and c.ertiifoate No. 1219, dated May 12, 1928,
issued by Craddock-Terry Company for 22 shares of its first
preferred stock. Both of said certificates held ·by these trustees are identical as to rights and privileges given the owners
and identical as to the rights and privileges given the owner
by certificate No. 1676 issued to W. D. Powell, the complainant in the suit. Is that satisfactory to you?
Mr. Harris: Yes.
By !fr. Meade:
Q. Mr. Marsh, when did you receive the first notice from
Craddock-Terry Company that. the proposed plan of sale to
Craddock-Terry Shoe Corporation had been consumma.ted !
A. It was sometime a round dm·ing· the first part of February, when they sent out a printed announcement to that
effect.

Craddock-Terry Co., et als., v. W. D. Powell, et als.
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R. T. Marsh, Jr.
Q. About February 1st of what year?
.A. 1939.
Q. At that time did your bank hold the two
page 251 ~ certificates above referred to as certificates Nos.
1210 and 12191
A. Yes.
Q. Did your bank, as trustee, or did the trustees under
that trust agreement, consent to this plan of sale recommended by ·Craddock-Terry Company?
A. No.
Q. Did you write to the President of Craddock-Terry Company, on or about March 10, 1939, in regard to this sale?
A. Yes.
Q. I hand you copy of a letter dated March 10, 1939·, addressed to Mr. John A. Faulkner, President of CraddockTerry Company, Lynchburg, Virginia; will you state whether
or not that is copy of a letter which was mailed by your
bank to Mr. Faulkner, President of that company, on that
date?
A. Yes ; this is copy of a letter I wrote.
Q. Will you file that as "Exhibit Marsh No. l"?
A. I will.
Q. Did you receive a reply to that letter from the President of that company?
A. Yes.
Q. I hand you herewith letter under date Mareh 13, 1939,
addressed to Mr. H. T. J\ifarsh, Jr., Assistant
page 252 ~ Vice-President, ·First and Merchants National
Bank. Richmond, Virginia, signed ·by ,John A.
Faulkner. President; is that the reply which you received
to your letter of March 10?
Mr. Harris: We have no objection except that we are not
willing to agree to the underscoring. We agree to the letter,
hut we are unwilling to agree to the underscoring probably
made by l\fr. Marsh.
A. Yes, this is the letter.
Bv Mr. Meade:
··Q. Will you file that letter as "Exhi.bit :Marsh No. 2"1
A. I will.
Mr. Harris:
scoring·?

,vm you eliminate from it, please, the under-
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R. T. Marsh, ,Tr.
vVitne8s: Right at the momenU
Mr. Harris: Yes.
Mr. Meade: Don't you think that your exception takes
care of that, as we have others which will take up considernble time?
Mr. Harris: I don't think so, as I don't think that he
should put in letters which he has underscored, unless you
think it material and worthwhile to underscore it.
Mr. Meade: I am prepared to concede that as long as you
want it.
page 253

~

Note : Witness deletes the underscoring. The
letter is filed marked '' Exhibit Marsh No. 2' '.

Bv Mr. Meade:
··Q. I hand you herewith letter under date :March 15, Ml39,
from the First and Merchants National Bank of Richmond
to Mr. ,John A. Faulkner, President, Craddock-Terry Company, Lynchburg, Virginia, and ask you whether that letter
was written in reply to Mr. Faulkner's letter of March 13,
1939.
A. Yes, this was.
Q. You will fi11d a note at the top left-hand corner; that

note was, I presume, put on the copy of the letter by you or
some other officer of the bank 1
A. Yes.
Q. That was not a part of the original letter?
A. No.
Q. Will you file that letter as "Exhibit Marsh No. 3"?
A. Mr. Ryland signed this instead of me. Is that all right?
Q. That is all ri!,?:ht.
Note: The letter referred to was :filed marked "Exhibit
Marsh No. ~".
Q. (Mr. Meade) I hand you herewith a letter under date
:March 27, 1939, si{.?:ned by ,John A. Faulkner, President, Craddock-Terry Company, and addressed to First and
page 254 ~ Merchants National Bank and Edmund A. Saunders, Trustees, etc., care of First and Merchants
N ationai Bank, Ric.hmond, Virg-inia ; I ask you did you receive that letter from 1\fr. Faulkner, and if so, will you file
it as "Exhi'bit Marsh No. 4"f
A. Yes.

Craddock-'Terry Co., ·et als., v. W. D. Powell, et als.
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R. T. Marsh, Jr.
-Q. .A-s I understand, that is a copy of the original letter
1·ece.ived bv your bank from Mr. l],aulkner j
A. Yes. "' ifere is the original right here.
Note: This letter is filed marked "Exhibit Marsh No. 4".

By Mr.. l\feacle:
Q. I hand you herewith letter under date March 31, 1939,
from Thomas W. Purcell, Vice-President and Trust Officer,
to Mr. John A. Faulkner, President, Craddock-Terry Company, Lynchburg, Virginia, which purports to be copy of a
letter sent to him on that date. Will you identify that as a
copy of that letter, and file the same as '' Exhibit Marsh
No. 5"?
A. That is a copy.
Note: This paper was filed marked "Exhibit Marsh No. 5''··

Ry :\fr. Meade:
Q. I hand you copy of letter under elate April 8, 1939, from
John A. Faulkner, President, Craddock-Terry
]Jage 255} Company, to Thomas W. Purcell, Vice-President
and Trust Officer, J'irst and Mei·chants National
Bank, Richmond, Virginia; is this a copy of the letter which
was received by your bank from the President of that company on the day following the date, April 8th T
A. Yes; that is a copy, and here is the original.
Mr. Meade: Do you want to see the original, Mr. Kemp
(handing paper to Mr. Kemp) Y

Q. (Mr. Meade) ·wm you file tl1e copy as "Exhibit Marsh
No. 6''!
.,.
A. I will.
Q. I hand you 11erewith copy of letter dated April 10, 1939,
from Thomas ,v. Purcell, Vice-PrP.sident and Trust Officer,
to John A. Faulkner, President, Craddock-Terry Company;
iR this copy of letter sent by your bnnk to Mr. Faulkner on
that date?
A. Yes.
Q. If so, please file the same as "Exhibit l\fa.rsh No. 7''.

A. I will.
Mr. Kemp:

We object to the introduction of this lette1•
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R. T. Ma rsh, Jr.
1

upon the gronnd that it is stnted in it that the correspondence
is without prejudice and it is a matter of compromise.
page 25(>·} ·By Mr. Meade:
· . Q. I hand you herewith copy of letter under
date of April 18, 19·39, from tf ohn A. Faulkner, President,
Craddock-Terrv Companv, to Thomas W. Purcell, Vice-President arid Trust Officer, First and Merchants National Bank;
is this copy of letter of Mr. F1aulkner received by your bank
on or about that date! If so, please file the same as "Exhi:bit Marsh No. 8' '.
:Mr. Kemp: Note on the record our objection to the introduction of this letter because it states on its face that it is
without prejudice, and shows that it is an effort to effect a
compromise. It also appearing from this letter that all the
correspondence and negotiations were without prejudice, the
defendants now note upon the record their objection to all
the correspondence that has been introduced by the witness
Marsh because of the provision that. it is without prejudice,
and it shows upon_ its face that it is an effort to effect a compromise.

A. This is a copy, and I introduce it as "Exhibit :Marsl1
No. 8".
Bv Mr. Meade~
·Q. I hand you copy of letter under date April 20, 1939,
from Thomas W. Purcell, Vice-President and Trust Officer,
to ,John A. Faulkner, President, Craddock-Terry Company;
is this a copy of the letter which your bank sent
page 257 ~ to Mr. Faulkner on that date?
Mr. Harris: The same objection. There is no objection
to the letter itself, but. note the same objection.

A. That is a copy.
Mr. Meade: I offer that in evidence as "E•xbibit Marsh
No. 9 11 •
Q. (Mr. Meade) I hand you copy of letter under date
April 25, 193~, from . Craddock-Terry Company to Thoma8
\V. Purcell, V1ce~Pres1dent and Trust Officer, First and Mer-
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chants National Bank; is this copy of letter received on or
about that date ·by your bank from Craddock-Terry Company, and, if so, please file the same as "Exhibit Marsh No.
10''.
A. It is a copy, and I file it herewith.

:Mr. Harris: The same obje(ltion as last noted.
Bv Mr. Meade:
-Q. I hand you herewith copy of letter under date May 4,
1939, from S. P. Ryland, Vice-President-

Mr. Meade: You do not object to my introducing these by
Mr. Marsh instead of by Mr. Ryland, do you 7
Mr. Harris: Not a bit.

By Mr. Meade:
( Continuing the question above) -to John A. Faulkner,
President, Craddock-Terry Company; is this copy
page 258 ~ of a lett~r written by your bank to Mr. Faulkner
on or about that date Y If so, please file the tmme
ns "Exhibit Marsh No. 11".
.A. It is a copy, and I here,vith file it.
Mr. Kemp : The same o'bjection on the same grounds.
Bv Mr. Meade:
.. Q. I l1and you herewith copy of letter under date May 8,
1r939, from John A. Faulkner, President, to S. P. Ryland,
Vice-President and Trust Officer, First and Merchants Natioual Bank; please state whether it is copy of a letter received by your bank from Mr. Faulkner on or about that
date, and, if so, file the same as "Exhibit Marsh No. 12"1
A. This is a copy.
:Mr. Harris: The same objection. We object to the introduction of the various letters offered by Mr. Meade upon the
~-round that they were efforts, as shown by the expressions
in the letters themselves, to arrive at a fair and just comproe will not undertake to repeat
mise of this controversy.
the objection hereafter. but wish it to appear on the record
that we are objecting of each and every letter offered on this
g-round.

,v
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By Mr. Meade:
Q. I hand you herewith copy of a letter under
date May 10, 19:39, from John A. Faulkner, President, Craddock-Terry Company, to S. P. Ryland,
Vice-President and Trust Officer, First and Merchants National Bank; please state whether that is copy of letter received from l\fr. Faulkner on or about that date, and, if so,
file the same as '' Exhibit Marsh No. 13' '?
A. This is a copy, and I file it as •'Exhibit :Marsh No. 13".

page 259

~

Mr. Kemp: The defendants object to the introduction of
this letter because it appears upon its face that it is an offer
of compromise and settlement, and subject to the conditions
stated therein.
Bv :Mr. Meade:
•Q. I band you herewith copy of letter under date May 20,
1939, from tS. P. Ryland, Vice-President and Trust Officer,
to .John 11. F'aulkner, President, Craddock-Terry Company;
please state whether that is copy of a letter written by Mr.
Ryland, an officer of yonr bank, to Mr. Faulkner, and, if so,
:file it as "Exhibit Marsh No. 14''.
A. It 1s a copy, and I file it as "Exhibit Marsh No. 14".
Mr. Kemp:

The same objection.

By Mr. Meade:
Q. I hand you herewith copy of letter under date May 20,
1939, from S. P. Ryland, Vice-President and
page 260 ~ Trust Officer, to l ohn A. Faulkner, President;
please state whether that is a copy of the second
letter written to Mr. Faulkner by your bank on that date, and,
if so, file the same as "Exhibit Marsh No. 15?"
Mr. Kemp: Note the same objection.
A. It is a copy, and I file it as "Exhibit Marsh No. 15".
Hy Mr. l\feade:
Q. I hand you h01~ewith copy of letter dated May 22, 1939,
from John A. Faulkner, President of Craddock-Terry Company, to S. P. R,yland, Vice-President and Trust Officer, First
and Merclmnts National Bank; please state whether it is copy
of a letter received on 01· about that elate from Craddock-
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Terry Company, and, if so, file the same as '' Exhibit March
No. 16"¥
.A. It is a copy, and I ·file it as ''Exhibit Marsh No. 16".
Mr. Harris: Tl1e same objection.

By M:r. Meade :
Q. I hand you herewith copy of letter da.ted May 24, 1939,
from S. P. Ryland, Vice-President and Trust Officer, to John
A. Faullmer, President; is this copy of a letter sent by your
bank on that date to Mr. Faulkner? If so, file the same as
"Exhibit Marsh No. 17 ".
A. It is a copy, and I file it as "Exhibit Marsh
page 261 }- No. 17".
Q. I hand you herewith copy of letter under
date June 21, 1939, from Meade & Talbott, Attorneys, to John
A. Faulkner, President of Craddock-Terry Company, and of
the Craddock-Terry Shoe Corporation, which I will ask you
to file as "Exhibit Marsh No. 18'.
:Mr. Meade: I understand you gentlemen have no objection to that letter except the objection wl1ich you have stated
previously?
Mr. Kemp: We also say that it is irrelevant and immateria] to any issue involved in this litig·ation; and also it re-fors to someone by tbe natne of James H. Dillard, and there
iR no connection in this litigation with any such man or person.
Mr. Meade: As I understand, you have no objection to the
method hy whichMr. Kemp: I l1ave stated my objection.
Mr. Harris: We are not g:oing to fuss with you, by sayin~: that tlmt is a letter t11at you wrote.
Mr. MP.ade: And that jg filed as an exhi'biH
Mr. Harris: Yes; and lvir. KemJ) haR stated our objection.
Note: Tbe letter is filed marked "Exhibit l\farsh No. 18."
page 262} By Mr. Meade:
Q. Mr. Marsh, 1ias your bank, as co-trustee in
the trust ag·reement above mentioned, given any other or
further notice to Craddock-Terry Company as to its dissent
to the plan of sale otl1er than as shown in this correspondence
which you have filed?
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A. There may have been some other letters passed between
our bank a~d M:c•. Faulkner. I can't say that this includes
every one.
Q. Has yQ:iu bank, as co-trustee, received any notice fr~m
Craddock-rerry Company of any meeting, annual or special,
of its stockholders, subsequent to the notice you received
on or about February 1, 19-39, stating· that the assets of
the company had been sold to Craddock-Terry Shoe Corporation f
A. We received a notice for the annual meeting of stockholders of Craddock-Terry Company to be held on l anuary 28, 19 39. That is the last such notice that we have received.
Q. Is that the last notice of any kind of meeting of the
stockholders of that company, whether annual or special¥
1

A. Yes.
Mr. l\[eade: Those are all the questions I care to ask Mr.
Marsh on direct examination.
1

page 263 ~

CROSS EXAMINATION.

By :Mr. Kemp:
Q. Mr. Marsh, if there has been any dissent by your bank

to the sale by Craddock-Terry Company to Craddock-Terry
Shoe Corporation other than as disclosed in the correspondence which you have filed with your deposition, will you please
produce and file it?
.A. I ean produce no additional letters or other evidence
oi dissent at this time.
Q. Have you any knowledge of any other notice of dissent
having been given other than what is produced here1
A. No, I have no knowledge of it.
Q. I believe you probably have in your file, Mr. Marsh, a
letter dated March 20, 1939, from Craddock-Terry Shoe Corporation, addressed to you as Vice-President of First and
Merchants National Bank T
A. Yes. Yes, I have found it; here it is.
Q. I will ask you ( of course, without waiving but preserving our objections) to file that letter as an exhibit with your
deposition.
A. I do so, marked "Exhibit Marsh No. 19".
Q. I understood you to say that you received in .January
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or February, 1'939, information from Craddock-Terry Company that the sale had been consummated¥
page 264 ~ A. Yes.
Q. Was that in the form of an annual report
of the President of Craddock-Terry Company to the stockholders of that company at a meeting held January 28, 19391
A. Yes ; we received copy of that.
Q. You have produced from your file, and shown to us,
what purports t.o be a printed copy of the President's report,
dated January 28, 1939, to the stockholders of CraddockTerry Company; do you know when you received that T
A. No, sir, I don't know the exact da.te.
Q. So far as you are able to say, did you receive it through
letter after the date of that report?
A. My recollection is that I received it during the first
part of February, It939.
Q. I assume that, upon its receipt, you read it T
A. Yes.
Q. In that report it is stated "that the requisite consent
and agreement of the stockholders had been executed and
delivered to the company at 9 :00 o'clock A. M., on November 14, 1938." You were familiar with that statement!
A. Yes.
Mr. Kemp: It is stipulated upon the record, by counsel
for the complainants and by counsel for the defendants, that
the annual report which is referred to in the tespage 265 ~ timony of the witness is the same annual report
a copy of which was filed in evidence with the
deposition of Mr. W. D. Powell, and that, in order to not
encumber the record with a further copy thereof being introduced, the report referred to by the witness is the same as
that filed with Mr. Powell's deposition.

By Mr. Kemp:
Q. I assume, Mr. Marsh, that as the Trust Officer of your
bank, you, after receivin~: the company's letter to its stockholders of Augm~t 1, 1938, maintained an interest in what
was occurring with refercnc.e to the company's supposed interests 1
·
A. I am not the Trust Officer, but I did maintain an interest. I am in the Security Depa.rtment.
Q. These stocks of Craddock-Terry Company that were
held in trust by your bank and Mr. Saunders, as Trustees,
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were in the securities that vou referred to as being under
vour scrutinv Y
•
· A. Yes. ··
Q. 1\fay I ask if, at any time or from time to time after
you received the stockholders letter mentioned, you made
any inquiry of anyone as to the progress that was being made
in the proposed sale by Craddock-Terry Company to Craddock-Terry Shoe Corporation?
page 266 ~ A. After I received this report?
Q. No. After the Aug1.1St 1, 1938, letter to the
stockholders informing them of the proposed sale.
A. Yes.
Q. Will you tell me to whom you wrote 1
A. I wrote to Mr. Giles Miller, of Lynchburg, asking the
progress of the company's receipt of the stock, and got a
reply from him.
Q. Did you make any inquiry of him, or of anyone else,
about whether or not the requisite consents and agreement.
of stockholders had been received by the company?
A. I will refresh my memory on that. ("Witness looks at
papers). I do not have copy of the letter I wrote, and I can't
recall what I asked him. I have copy of his reply.
Q. Of course, you knew Mr. J olm 1\L Miller, Jr., of Richmond, was a Director of the Craddock-Terry Company?
A. Yes.
Q. And he was an officer and Director of your bank 7
A. Yes.
Q. Did you inquire of him!
A. Yes.
Q. That is to ascertain from time to time whether or not
the requisite consents of stockholders had been
page 267 ~ received?
A. I recall having talked to him once.
Q. At tlmt time did he inform you that the requisite consents had been received?
A. No.
Q. Are you able to state at what. time the conversation
took place¥
A. No.
Q. At what time did you bear from Mr. Giles Miller in
response to your inquiry?
A. December 14, 1938.
Q. May I see that?
A. (Paper is handed).
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·Q. Mr. Marsh, you have exhibited to us a letter from Mr.
Gifos H. Miller, addressed to you, dated December 14, 1938,

and accompanied by a chart; did you receive that in due
comse of mail after December 14, 1938 Y
A. Yes.
Q. He says in this letter ''I have been able to secure from
Craddock-Terry Company a chart showing the amount of
stock in each class which has been signed up, and you will
note from this chart, which I enclose herewith, that there
is an overage in each class and the average amount of stock
signed up is 87 .22 % as against the necessary 80%, '' and the
accompanying chart with that letter shows that
page 268 } at that time 84.88% of first preferred, 86.44%
of second preferred, 8R52% of class C and 89.53%
of common stock had consented to the sale. Am I right in·
tha.t statement?
A. If you read the figures correctly. I was not watching
you. I will assume you read them correctly.
·
Q. Will you kindly check the chart and say whether that
is correct?
A. It is correct. except the last figure should be 89.52.
Q. Mr. Giles H. Miller, who wrote you.that letter and sent
yon the cl1art, was an officer of the Lynchburg National Bank
&' Trust Company in Lynchburg?
·
A. Yes; Vice-President.
Q. And the letter was mailed to you, at Richmond, Virg'inia, on or about the date that it is dated?
· · .
A. December 14, yes.
Q. And so, upon receipt of that letter by you, you then
knew that the holders of more than 80% of each class of
stock of Craddock-Terry Company out'standing had consented
to the proposed sale 1
·
A. I assumed that he was giving authoritative figures, yes,
but I didn't ]mow nor did he say that the sale had been conRumma.ted. The consents and agreements furnished the stockholders to si~;n, the last part of it I would like to read into
the record. The doubt is open to the minds of
page 269} the stockholders tl1at even tl10ugh 80% of each
class might consent, still something could happen
to prevent the consummation of the sale. In the last para~Taph of this authorization, consent and agreement, Section
B. it reads as follows: If there shall have been before that
date executed and delivered to you similar consents and agreements by stockholders as aforesaid holding at least 80% of
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each class of you stook m>w issued and outstanding,. but said
sale, conveyance and transfer be not consummated on or be,..
fore l anuary 31, 1940; then upon the happening of either of
such events, :this consent and agreement shall cease to be:
effective.'' Jn ·other wo1ids, tl1e stockholders had no way of
knowing t~t at some mystical moment when 80% of the stockholders hitd agre~d that the sale would be consrunmated beyond any question of cloubt.
:Mr. Kemp: So far as the witness Jias gone aside from
tbe question asked, we object to the testimony as not ~sponsive to the question.
Q. (Mr. Kemp) \Vhat you have read from is a form or
consent and agreement to be signed by the stockholders, isn't
iU
A. Yes.
Q. And that form was attached to the letter of August 1,
1938, from the company to the stockholders!

A. Yes.
Q. Did you receive that letter of August 1~
1938, submitting the proposed sale to the stockholders in due course of mail t
A. The bank received it.
Q. In due course of mail f
A. Yes.
Q. Is there any stamp of the bank showing when it was
actually received f
A. No.

page 270 ~

:Mr. Kemp: It is stipulated of record by counsel for the
respective parties that. the letter of August ll, 1938, referred
to by the witness, is the same as the letter of that date from
Craddook-Terry Company to its stockholders, a. copy of which
is exhibited with the complainants' original bill and amended
hill in this proceeding·.

By Mr. Kemp:
Q. So far as you know, was the proposed sale that was
presented to tl1e stockholders in this letter of August 1, 1938,
consummated upon and pursuant to the terms of the sale as
set forth in that?
A. I have the word of the President of the company that
it was in his printed annual report to stockholders dated
January 28, 1939.
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Q. I will put my question· in a little different
. pa.g·e 271 } form: Do you know of any departure from the
terms, conditions and considerations of that sale,
as the sale was finally consummated f
.A. We received no formal notice of any amendment.
Q. Have you knowledg·e of any departure in the sale as
consummated from the proposed sale as outlined in the letter
of August 1, 1938?
A. No, I have no knowledge of any such.
Q. A petition was filed on behalf of your bank, as trustee
of certain of the Craddock-Terry shares of stock in the present suit, by which your bank became a party complainant in
this suit at or about the time the original bill of complaint
was filed in this suit; later on, as the record shows, the complainant Powell filed an amended petition in this suit, and
tl1cn your bank filed a further petition and became party
complainant upon that amended bill in this suit. Will you
please state what, if any, knowledge you have of any fact
or circumstance gathered after the filing of your first petition and that came to your knowledge before you filed your
second petition!
A. The only thing I can say in answer to that is, I have no
specific knowledge of these two suits nor the times at which
the bills of complaint were filed, and, therefore, I have to
answer the question in the negative.
Q. Did you, between the time of the filing of
page 272 } your bank's first petition in this suit and becoming complainant and the time of the filing of the
second petition in this suit and becoming a complainant, furnish your counsel with any knowledge or facts or circum..
stances that were not known to you when the first petition
was filed?
A. I do not recall that I personally furnished him with
any such information.
Mr. Kemp: That is all.
RE-DIRECrr EXAMINATION.

By Mr. Meade:
Q. Mr. Mal'sh, you have filed with your deposition, as "Exl1ibit. ·Marsh No. 19", original letter from John A. Faulkner
to R. T. Marsh, Jr., First Assistant Vice-President of First
and Merchants National Bank, under date January 20, 19:39.
In this letter it refers to your letter of March 15 to Crad-
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dock-Terry Shoe Corporation; have you a copy of that letier of J\farch 15 to J obn A. Faulkner, President¥
A. Yes; here is a copy.
Q. Will you file that as "Exhibit Marsh No. 20"?
A. I file it as "Exhi1hit Marsh No. 20''.
Mr. M.eade: That is all.

page 273

~

EDMUND A. SAUNDERS,
a witness on behalf of the complainants, having
been first duly sworn, testified as follows :

Examined bv l\fr. Meade:
Q. You a1:e 1\fr. Edmund A. Saunders!
A. Yes.
Q. Mr. Saunders, what is your connection with the First
and Merchants National Bank of R.ichmond?
A. I am a Director, a member of its Trust Committee, and
I am co-trustee with it in one or more trusts.
Mr. Meade: It is stipulated and agreed between counsel
fort.be complainants and counsel for the. defendants that Ed:mund A. Saunders is the owner of certificate No. 1261, dated
December 7, 11928, for 150 shares, of the first preferred stock
of Craddock-Terry Company, and certificate No. 1413, dated
November 23, 1931, for 50 shares of the first preferred stock
of Craddock-Terrv Company; that .Jane Quinn Saunders fa
the owner of certificate No. 1290, dated May 3, 1929, for om:i
share of the first preferred stock of Craddock-Terry Company, and ce1·tificate No. 1345, dated November 26, 1929, for
one share of tlrn first preferred stock of Craddock-Terry
Company; that .Anne Lee Saunders is the owner of certificate No. 1291, dated May 3, 1929, for one share
page 274 ~ of the first preferred stock of Craddock-Terry
Company, and certificate No. 1346, dated November 26, 11929, for one share of first preferred stock of Craddock-Terry Company; that all of said ·certificates, owned by
these three parties are identical as to the rights and privileg-es given the owners and a re identical as to the rights a.ud
privile.g·es given the owners bv certificate No. 1676 issued to
W. D. Powell. a cony of wl1ich last certificate is filed as an
exhibit with the bill.

Bv l\fr. Meade:
·Q. Mr. Saun~lers, did you receive a stockholders printed
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letter, on or about August 1, 1938, from the Directors and
management of the Craddock-Terry Company, recommending a sale of all its assets?
.A. Yes.
Mr. Kemp: It is stipulated Tietween counsel for the complainants and counsel for the defendants that the letter of
August 1, 1938, referred to, is the printed lett.er of that date
from Craddock-Terry Company to its stockholders and is
the same letter that is exhibited with the co1nplaints' original mid amended bills in this suit.

By ].\fr. Meade:
Q. Have you ever consented to the proposed
])age 275 ~ sale, as set out in this printed letter to stockholders and later consummated bv the officers of Craddock-'rerry Company, to Craddock':'"Terr)" Shoe Corporation Y
A. No.
Q. I band you herewith copy of a letter under date March
20, 1939, from you to John A. Faulkner, President of Craddock-Terry Shoe Corporation and Craddock-Terry Company;
I will ask you to state whether that. is copy of the letter you
wrote to Mr. Faulkner on that day, and, if so, please file the
same as "Exhibit ·Saunders No. 1"?
A. It is, and I file it herewith as "Exhibit ,Saunders No. 1 ".
Q. Who is Jane Quinn Saunders f
A. l\tfy daughter.
Q. And who is Ann Lee Saunders f
A. My daughter.
Q. Did you represent your daug·hters in correspondence
witl1 Mr. John A. Faulkner, President of Craddock-Terry
Company and Craddock-Terry Shoe Corporation, during that
time in March, 1939 f
A. Yes.
Q. Did you write a letter under date l\farch 20, 1939, to
.Tohn A. Faulkner for your daughter .Jane Quinn Saunders,
dissenting to the proposed plan. of sale of the assets of Craddock-Terry Company!
page 276 } A. Yes.
Q. I hand you herewith copy of a. letter dated
l\:farch 20, 1939, from Jane Quinn Saunders to J olm A. Faulkner, President, Craddock-Terry Shoe Corporation and Craddock-Terry Company; is that copy of letter that was written
by you for your claug·hter and signed by your daughter?
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.A.. Yes;.
Q. I ask y0;u_ to-file this copy of letter as '' Exhibit Saunders
No. 2".
:·.
A. I do .. ·
Q. I ha·nd you herewith copy of another letter, under date
1\tiarc.h 20, ·1939, from Ann Lee Saunders to John A.-Faulkner,.
President, Craddock-Terry Shoe Corporation and CraddockTerry Company; did you prepare that letter for your daughter Ann Lee Saunders and did she sign that letter!
A. Yes.
Q. Did she sign the original of the copy which I band
yon?

· A. Yes.
Q. Will yon file that as ''Exhibit Saunders No. 3'"¥

.A.. Yes.
Q. I hand you herewith a letter under date March 27, 1939,
signed by John A. Faulkner, President, Craddock-Terry Company, and addressed to you; will you state
page 277 ~ whether this is copy of a letter which you received
on or about that date from Mr. Faulkner, and,
if so, file the same as '' Exhibit .Saunders No. 4'' Y
A. I did.
Q. I hand you herewith copy of letter under date March 27,
1939, from John A. Faulkner, President of Craddock-Terry
Company, to Jane Quinn Saunders; is this copy of a letter
received by your daughter Jane Quinn 1Saunders, on or about
that date, from Craddock-Terry Company, and, if so, please
file the same as '' Exhibit Saunders No. 5 ''?
A. It is.
Q. I hand you herewith copy of a letter dated March 27,
19iJ9, from John A. Faulkner, President Craddock-Terry
Company, to Ann Lee Saunders; state whether this is copy
of a letter received by your daughter from Mr. Faulkner on
or about that date! If so, file this copy a.s "Exhibit Saunders No. 6".
A. It is.
Q. I hand you herewith copy of a letter dated April 6, 1939~
from Edmund A. Saunders to John .A. Faulkner, President
of Craddock-Terry Company; please state whether this is
copy of a letter you wrote to Mr. Faulkner on or about that
date, and, if so, file the same as "Exhibit Saunders No. 7".
A. It is.
page 278 ~ Q. There is a notation at the bottom of "Exhibit Saunders No. 7"; I take it that this note was
put on there by you f
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A. Yes.
Q. And it was not on your original letter to Mr. Faulkner 1
A. No, that was not on the original.
Q. I hand you herewith copy of a letter dated April 6, _1939,
from ,Jane Quinn .Saunders to ,John A. Faulkner, President,
Oraddock-Terry Company; please state whether this is a copy
of the letter written by Jane Quinn Saunders to Mr. Faulkner on or about that date? If so, file the same as "Exhibit
Saunders No. 8''.
A. It is.
Q. I hand you herewith copy of a letter dated April 6, 1939,
from Ann Lee Saunders to ,John A. },aulkner, President,
Craddock-Terry Company; please state whether this is c.opy
of a letter written by your daughter on or about that date
to John A. Faulkner, and, if so, file the same as "Exhibit
Saunders No. 9"1
A. It is.
Q. I hand you herewith copy of a letter dated April 8, 1939,
from John A. Faulkner, President, ,Craddock-Terry Company, to you; please state whether this is copy of a letter
received bv vou from Mr. Faulkner on or about
page 279 ~ that date, a:nd, if so, file the same as ''Exhibit
Saunders No. 10"?
A. It is.
Q. I hand you herewith copy of a letter dated April 8, 1939,
from John A. Faulkner, President, Craddock-Terry Company,
to Jane Quinn Saunders; state whether this is copy of a letter received by her from Mr. Faulkner about that time, and,
if so, file copy of the letter as '' Exhibit Saunders No. 11' '.
A. It is.
Q. I hand you herewith copy of letter under date April
13, 1939, from John A. Faulkner, President of Craddock-Terry
Company, to Ann Lee Saunders; state whether this is copy
of a letter received by your daughter Ann Lee Saunders from
Mr. Faulkner on or about that date, and, if so, file it as '' Exhibit Saunders No. 12"1
A. It is.
Q. I hand you herewith copy of a letter elated April 13,
1939, from Edmund A. Saunders, Jane Quinn Saunders and
Ann Lee Saunders, to John A. Faulkner, President, CraddockTerry Company; state whether that is copy of a letter written
by yon on or about that date to Mr. Faulkner, and which is
signed by you for yourself and your two daughters T If so,
file the same as "Exhibit Saunders No. 13 "'.
0
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A. That is a correct copy, but it was signed indi vidually by each person.
Q. I hand you herewith copy of a letter dated
April 18, man, from John A. Faulkner, President, CraddockTerry Company, to you; state whether this is copy of a letter received by you on or about that -date from M:r. Faulkner,
and, if so, file this copy as "Exhibit Saunders No. 14".
A. It is. It is so filed.

pag·e 280

~

Mr. Kemp: The defendants object to all of this correspondence introduced by Mr. Saunders because, as appears from

the letter last introduced, the correspondence is negotiatory
for effecting· an amicable settlement and to avoid litigation,
the letters are in the nature of compromise proposals, without commitment. It is agreed upon the record by the parties
that this objection shall apply, without repetition, to the whole
of the correspondence which has heretofore and v{hich will
be hereafter introduced by the witness.
By Mr. Meade:
Q. I hand you herewith copy of a letter dated April 24,
1939, from Edmund A. Saunders, Jane Quinn Saunders, and
Ann Lee Saunders to J olm A. Faulkner, President, CraddockTerry Company; state whether this is copy of a letter written by you and your two daughters to Mr. Faulkpage 281 ~ ner on or about that date, and, if so, please file
the same as ''Exhibit Saunders No. 15''.
A. It is.
Q. I hand you herewith copy of a letter dated May 1, 193H,
from John A. Faulkner, President of Craddock-Terry Com. pany, to you ; please state whether this is copy of a letter reeei ved, on or about that date, by you from :Mr. Faulkner, and,
if so, file the same as "Exhibit Saunders No. 16".
A. It is.
Q. I hand you herewith copy of a. letter dated May 5, 1939,
from you and Jane Quinn Saunders and Ann Lee Saunders
to John A. Faulkner, President of Craddock-Terry Company;
please state whether this is copy of a letter written hy you
to :Mr. Faulkner, and, if so, file the same as ''Exhibit Saunders No. 17".
A. It is.
Q. I hand you herewith copy of a letter dated 1\fay 11, 1939,
from John A. Faulkner, President of Craddock-Terry Company, to you; state whether this is copy of the original let-
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ter received by you from Mr. Faulkner, and, if so., file the
same as ''Exhibit Saunders No. 18''.
A. It is.
Q. I hand you hernwith copy of letter dated May 22, 1939.,
from yourself and your two <laughters, Jane
page 282 } Quinn Saunders and Ann Lee Saunders, to John
A. Faulkner, President of Craddock-Terry Company; state whether this is a copy of a letter sent by you to
Mr. Faulkner, and, if so, file the same as "Exhibit Saunders
No. 19n7
A. It is.
Q. I hand you herewith copy of a letter dated June 14,
1939, from you to John A. Faulkner, President, CraddockTerry Company; state whether this is copy of a letter sent
by you to Mr. Faulkner on that date, and, if so, file the same
.as "Exhibit Saunders No. 20".
A. It is.
Q. I hand you herewith copy of a letter dated June 16,
1939, from John A. Faulkner, President, Craddock-Terry
Company, to you; state whether this is copy of the original
letter of that date received by you, and, if so, file the same
.as '' Exhibit Saunders No. 21' '.
A. It is.
Q. I hand you herewith copy of a letter dated June 17,
1939, from you to Jolm A. Faulkner, President, CraddockTerry Company; state whether this is copy of a letter sent
by you to him on that date, and, if so, file same as "Exhibit
Saunders No. 22''.
A. It is.
Q. I hand you herewith copy of a letter dated June 20l
1939, signed by you, Jane Quinn Saunders and Ann Lee Saunders, to John A.. Faulkner, President, CraddockJlage 283 } Terry Company; state whether this is copy of a·
letter written by you on that date to Mr. Faulkner, and, if so, file the same as "Exhibit Saunders No. 23n..
A. It is.
Q. Did you receive copy of the annual report of Ct·acldocl{Terry Company 011 or about F'ebruary 1, 19·39 T
A. No.
.
Q. Did you receive copy of the annual report of CraddockTerry Company on or about February 1, 1939, or see a copy
of it!
A~ No.
Q. When did you acquire a copy of this annual report of
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Craddock~Terry Company dated November 2.~ 1938, containing the President's report to the stockholders, under date
January 28J 1939 !
A. Sometime subsequent to Apiil 8, 1939.
Q. You did receive the printed letter to stockholders w1.dc1"
date Aug-ust 1, 1938, in due course!
A. If I didn't receive it, I saw it, I am sure 1 not so long
after. I will say yes.
Q. And in your letter filed as '' Exhibit Saunders No. 1',
you notified John A. Faulkner, President of Craddock-Terry
Company, that you dissented to the sale as proposed in that
printed letter to the stockholders Y
page 284

~

A. I did.
Q. Did you attend the annual meeting· of Crad-dock-Terry Company in January1 19391

A. No.
Q. After tliat meeting did yon receive any further notice
from Craddock-Terry Company of any general or special or
annual meeting of that companyf
A. No.
Q. Did you and your two daughters, by petition, join in
the chancery suit now pending in the Corporation Court of
Lynchburg styled ''W. D. Powell against Craddock-Terry
Company''!
·
A. I did-

Mr. Meade: That is all.
CROSS EXAMINATION.

r

By Mr. Kemp:
Q. We understand, Mr. Saunders, that you do not say that
you did not see the notice of the annual meeting- of the ·stockholders of Craddock-Terry Company that was held on January 28, 1939. Do you deny that you did not receive notice
of that meeting!
A. No.
Q. In other ,·vords, you may have received it and just lost
sight of it?
A. Yes. It was sent to all stockholders, was
page 285 ~ it not f
Q. Of course. As one of the trustees with the
First and Merchants National Bank of certain shares of stock
of Craddock-Terry Company, did you endeavor to keep in
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touch with the progress that was being made in respect to
the sale by Craddock-Terry Company to Craddock-Terry Shoe
-Corporation¥
A. So far as it was possible, as I was out of the Stat~ for
approximately a month, beginning· late in January, 1939, until
early in March of tbe same year.
Q. You were present when l.\fr. Marsh, of the First and
Merchants, testified this morning, were you not?
A. I was.
Q. Did you learn from him about the information that he
had obtained from Mr. Giles Miller as to the holders of more
than 80% of each clas~ of shares of this stock having consented to the sale f
A. I heard Mr. Marsh make the statement.
Q. Had you not learned of that from him before Y
A. I had heard the same statement, but the date of my first
knowledge I cannot state.
Q. Did you ever see the letter that he had from Mr. Giles
Miller, together with the chart attached to it?
A. I knew of this letter and its contents.
Q. You have mentioned a moment ago, but off
page 286 ~ the record, that Mr. Marsh, the g·entleman who
testified this morning, kept the cha.rt of the progress that was made in respect to Craddock-Terry Company's
receiving consents from its stockholders; am I right about
thaU
A. I may have used the word "chart'' unadvisedly. I knew
that he had a file of which this Miller letter and attached statement was a part of it.
Q. Are you able to say that you did not see that letter, or
did not have information of its contents, given to you by l\fr.
l\farsh within, say, four days of the time that he received
itf
A. No, I cannot say it, but it is my impression that I-oh,
perhaps, it may have been two weeks or longer before I knew
of its contents.
·
Q. You are, of course, testifying as to a matter that occurred a year and four or five months ago, and, as I understand, you are simply undertaking to say at what time you
did learn of the contents of the letter?
A. That is correct.
Q. In the ordinary course of mail, a letter written in
Lynchburg- on one day and mailed that day reaches Richmond
and would be delivered the following day?
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A. Yes-I can't answer that; I don't live in Richmond;
I am not a resident of the City of Richmond. The mail where
I live, doesn't. You asked me a question that I
page 287 ~ do not think I am qualified to answer.
Q. Are you aware of any departure in the sale
that was made by Craddock-Terry Company of its business
and assets to Craddock-Terry Shoe Corporation from the
terms and conditions and considerations of the sale as the
same were set forth in the letter from Craddock-Terry Company to the stockholders of August 1, 1938 f
A. No.
Q. The record in the suit on which these depositions are
being taken shows that you and your daug·hters filed a petition by which you asked to be made complainants in the original bill, and that at a later date you and your daug·hters filed
a subsequent petition asking- to be made parties complainants
to an amended bill filed in this suit. What, if any, circumstances and facts became known to you between the time
when you filed your first petition and the time when you filed
your second petition that were not known to you at the time
when you filed your first petition?
A. What are the respective dates of the two petitions?
Q. The decree of the court shows that on June 26, 1939,
you and your two daughters, and also the First and Merchants National Bank of Richmond and you as trustees for
Jane Quinn Saunders, filed your petitions in the cause, and
that. the complainant Powell filed his amended bill
page 288 ~ of complaint in the cause on or about July 27,
1939, and that at or about the same time the same
parties filed their amended petition to become parties complainants in the amended bill.
A. There was none.
Examined by Mr. Harris:
Q. Mr. Purcell that we ha:ve referred to here, what is his
connection with the }~irst and Merchants Ban~ >
A. He is a Director, a member of the Trust Committee,
and Vice-President and Trust Officer.
Q. As I understand it, you are Trustee for your two daughters and own stock as such along· with the First and l\Ierchants Bank; please state to us, as briefly as you can, just
who owns the particular stock, leg·ally and equitably, that we
arc in controversy about.
A. I would suggest that you get a copy of the trust agreement for this record. I made it with the income for life for my
0
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wife. I have no interest in it whatever except as co-trustee.
At her death the income is to be equally divided among· the
two children or her heirs.
Q. Now, who are the two trustees¥
A. The Fir~t and Merchants Bank of Richmond, Virginia,
and Edmund A. Saunders.
Q. Now, 1\fr. Purcell you told me was the Trust
J)age 289 ~ Officer of the First and Merchants Bank.
A. Mr. Purcell is one of the Trust Officers. The
First and Merchants Bank has three Trust Officers. What
I am trying to convey is that some other Trust Officer may
l1ave acted in conveying this stock and not Mr~ Purcell.
Q. Whatever knQwledg·e came to the First and Merchants
Bank, whether it came to you individually, and to your cotrustee, isn't that right Y
A. That is a matter of law, Mr. Harris. Whether notice
to one Trustee is notice to all, I am not qualified to answer.
Q. What was Mr. Marsh's connection with it as Trustee?
A. He was an officer of the First and Merchants National
Bank, who was one of the co-trustees of this trust..
Q. _One of the co-trustees with you¥
·
A. I believe it was stated that in the record, that I was one
of the co-trustees of this trust.
By :M:r. Kemp:
Q. Mr. Purcell was also personal owner of certain first
}Jreferred shares of Craddock-Terry Company, was he not?
A. Mr. Purcell has stated to me that he owned CraddockTerry Company first preferred. The number of shares at
this time I cannot state.
page 290 } Q. He has been a Trust Officer of tlie First
and Merchants all during the period that this
matter has been under co11sideration., has he not 1
A. Yes.

Mr. Kemp: That is all.
Mr. Kemp: It is hereby stipulated and agreed between
counsel for the complainants and counsel for the defendants
~hat 1\fr. Thomas W. Purcell is ill; that the following shall
be treated and considered as his testimony in this case as if
he were introduced as a witness for the complainants :
That he is now and for some three or more years past has
been a Trust Officer of the First and Merchants National
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Bank of Richmond,. Virginia, and that during all such time
he has been personally the owner of 10 shares of first pref erred stock of Craddock-Terry Company, as evidenced by
certificate No. 822 dated .Novembe1· 10, 1920, for four shares,
and certificate No. 779, dated August 8, 1919, for six shares,,
and that his sister Mrs. Louisa P. Allen has, during tho.
same; time, been the owner of ten shares of first
page 291 ~ preferred stock of Craddock-Terry Company, evia.~nced by certificate No. 821 dated November 10,
1920, for 4 shares, and certificate No. 778, dated August 8,
1919, for 6 shares of first preferred stock of Craddock-Terry
Company;
And that the following correspondence occurred between
him and Craddock-Terry Company and between Louisa P.
Allen and Craddock-Terry Company:
(1) Letter dated March 22, 19·39, from Thomas W. Purcell
to Craddock-Terry Company, Lynchbmg·, to be filed as '' Exhibit Purcell No. 1'';
(2) Letter dated March 23, 1939, from Louisa P. Allen to
Craddock-Terry Company, to be filed as "Exhibit Purcell
No. 2";
(3) Letter dated March 23, 1939, from John A. Faulkner,
President, Craddock-Terry Company, to Thomas W. Purcell,
to be filed as '' Exhibit Purcell No. 3 '';
(4) Letter dated March 27, 1939, from John A. Faulkner,
President, to Louisa P. Allen, to be filed as "Exhibit Purcell No. 4'';
(5) Letter dated March 30, 1939, from Thomas W. Purcell,
to John A. Faulkner, President, Craddock-Terry Company,.
to be filed as "Exhibit Purcell ,No. 5";
(6) Letter dated April 1, 1939, from Louisa P.
page 292 ~ Allen to John A. Faulkner, President, CraddockTerry Company, to be filed as "Exhibit Purcell
No. 6";
(7) Letter dated April 8, 1939, from John A. Faulkner,
President, Craddock-Terry Company, to Louisa P. Allen, to
be filed as "Exhibit Purcell No. 7";
(8) Letter dated April 10, 1939, from Thomas W. Purcell
to John A. Faulkner, President, Craddock-Terry Company,
to be filed as '' Exhibit Purcell No. 8 '' ;
(9) Letter dated April 11, 1939, from J obn A. Faulkner,
President, Craddock-Terry Company, to Thomas W. Pm·cell,
to be filed as "Exhibit Pul'cell No. 9";
(10) Letter dated April 14, 1939, from Thomas ·vv. Purcell
\\
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to John A. Faulkner, President, Craddock-Terry Company,
to be filed as "Exhibit Purcell No. 10'';
(11) Letter dated April 14, 1939, from Louisa P. Allen to
John A. Faulkner, President, Craddock-Terry Company, to
be filed as "Exhibit Purcell No. 11";
(12) Letter dated June 21, 1939, from Meade & Talbott to
John A. Faulkner, President, Craddock-Terry Company, and
President Craddock-Terry Shoe Corporation, to
page 293 ~ be filed as "Exhibit Purcell No. 12" ;
(13) Letter dated June 21, 1939, from Meade &
Talbott to John A. Faulkner, President, Craddock-Terry Company, and President of Craddock-Terry Shoe Corporation,
to be filed as '' Exhibit Purcell No. 13";
Mr. Harris: To the introduction of all of these letters, tbe
defendants object, not upon the ground that they are not
properly proven, but upon the ground that they are wholly
immaterial, self-serving, and that all that they indicate is au
effort to arrive at an amicable settlement of the controversy
here presented to the court; the refore, they are of no value so
far as evidence in this case is concerned.
Mr. Kemp: That the said Thomas W. Purcell and the said
Louisa P. Allen know of no departure in the consummation
of sale by Craddock-Terry Company, on January 23, 1939,
to Craddock-Terry Shoe Corporation from the terms, conditions and considerations of said sale as the same are set forth
in the letter from Craddock-Terry Company to the stockholders bearing· date Aug·ust 1, 1938, and which letter is filed as
an exhibit with the complainants' original and
page 294 ~ amended bills.
That no fact or circumstance became known to
said Thomas W. Purcell or said Louisa P. Allen between
the time when they severally filed their petitions to become
complainants in the complainants' original bill and the time
when they severally filed their amended petition to become
complainants in the complainants' amended bill that was not
known to them at the time when they severally filed their
first mentioned petitions.
That said Thomas W. Purcell personally and as a Trust
Officer of the First and Merchants National Bank of Richmond, Virginia, and as representing his sister, the said Louisa
P. Allen, had the same knowledg·e and information that was
p:iven by Giles H. Miller, Vice-President of Lynchburg National Bank & Trust Company of Lynchburg, to Mr. R. T.
:Marsh, Vice-President and Trust Officer of the First and Mer-
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chants National Bank of Richmond, Virginia, and the chart
accompanying that letter, and which is embodied in said letter from Giles H. Miller to said Marsh, reading as follows:
''Dear Mr. :Marsh:
'' I am in re-0eipt of your letter of the 13th, ancl it gives me
pleasure to reply.
'' The suit against the Craddock-Terry Compage 295 ~ pany brought by Mr. Powell was thrown out by
the Judge and the costs were put upon Mr. Powell. Therefore, this matter is cleared up and there are no
suits against the Craddock-Terry Company.
''I have been able to secure from the Craddock-Terry Company a chart showing the amount of stock in each class which
has been signed up, and, you will note from this chart which
I enclose herewith, that there is an overage in each class and
the average amount of stock sig·ned up is 87 .22 % as against
the necessary 80%.
"I shall be very glad to have you call on me from time to
time w·hen you wish any additional information.''
And that the chart referred to in said letter shows that on
Deeember 14, 1938, the holders of 84.88% of the first preferred shares of stock of Craddock-Terry Company had consented to this proposed sale to Craddock-Terry Shoe Corporation, as outlined in the aforesaid letter from CraddockTerry Company to its stockholders, bearing date Aug·ust 1,
1938; and that the holders of 86.44% of the second preferred
shares of Craddock-Terry Company stock had likewise consented to said sale; arid that the holders of 83.15%
page 296 ~ of the class C preferred stock of Craddock-Terr~~
Company stock had likewise consented to said
sale; and that the holders of 89.52% of the common stock of
Craddock-Terry Company bad consented to the said sale.
That the aforesaid letter and the accompanying- chart from
said Giles H. Mille1· to said Marsh, bearing date December
14, 1938, was received by the latter in due course of ma.ii and
the contents thereof became known to said Purcell on a dav
or so after the date of said letter.
··
This stipulation as to the testimony of Thomas vV. Purcell shall be read and considered in evidence with the like
and same effect as if he had been dulv called as a witneR~
and after being duly sworn testified by deposition as set forth
in this stipulation.
I
I

J
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EXHIBIT MARSH NO. 1.
March 10, 1939.

~fr. John ..A. Faulkner, President
Craddock-Terry Company
Lynchburg, Virginia
Dear Mr. Faulkner:
We hold in one of the accounts in our Trust Department
100 shares of the first preferred stock of the Craddock-Terry
which has not yet consented to the sale of the properties to
the Craddock-Terry Shoe Corporation. In .the letter to
stockholders dated August 1, 1938, Section 3822 from the Virginia Code was quoted as follows: '' If any stockholder of
either of the corporations so consolidated or merged, who
shall not have given assent thereto, and who shall be dissatisfied therewith, shall signify such dissent by notice in writing
served on the president* * * at any time within three months
.after the date of said meeting of his corporation to act on
the consolidation or merger agreement * * 'I " . We would
like to know from what date this three months period is fig·nred. Is it January 23, 1939, the date when the sale was
consummated or January 28, 1939, the date of the annual
stockholders meeting or some other date 1 Mr. J olm M. l\iiller,
Jr., suggested that I write you for this information and also
to ask about arrangements being made to have the court appoint appraisers for dissatisfied stockholders.
Very truly yours,

R. T. MARSH, JR.,
.Assistant Vice-President.
page 298 }

EXHIBIT MARSH NO. 2.

CRADDOCK-TERRY SHOE CORPORATION
LYN CHBURG-VIR.GINIA
Office of
John A. Faulkner, President.

March 13, 1939

Mr. R. T. Marsh, Jr., Ass't. V-Pres.
First & :Merchants National Bank
Richmond, Virginia..
Dear Sir:
Your favor of March 10th is before us and I take pleasure
in giving· you the information requested as far as I am able.
The sale of Craddock-Terry Co's. assets and business to
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Craddock-Terry Shoe Corporation was consummated on
January 23rd lasL On November 14th last there had been
delivered to us written consents and agreements from the
holders of at least eighty per centum of each class of our
stock issued -and outstanding.
This sale- was made under Section 3820a of the Virginia
Code of 1936 (Exhibit A with our letter of August 1st last)
which you ,vill observe provides it may be consummated by
such written consents or at a special or regular meeting of
stockholders. The same Section also provides that dissenters.
may proceed to have the value of their shares appraised in
the same way, mutatis mutandis, as that of a stockholder of a
consolidated corporation who has dissented from a consolidation. The provision for havh'% the value of his stock appraised by a shareholder dissentmg from a consolidation it~
contained in Section 3822 of the Code (Extract from which
is also included in said Exhibit A).
The last mentioned Section provides, you will observe, for
dissenters taking the statutory steps within three months
from the meeting of the stockholders at which the consolidation was voted. As Section 3820a does not contemplate a
meeting of stockholders for voting upon a sale where such
sale is authorized by the written consents of the requisite
holders we have proceeded upon the assumption that the
three months period within which steps must be taken by
shareholders dissenting· from the sale began to run on November 14th last, as that was the date upon which we received the requisite written consents. Although this question has not been passed upon by the Virginia Com1s we are
advised that the statute authorizing a sale to be
page 299 ~ made upon the requisite written consents of stockholders will probably be so construed. Upon the
assumption that this is so, the three months period has expired. If this assumption should be erroneous we do not
·know from what date the three months period ·would begin
to run. I may add that since the sale was consummated
stockholders for considerable blocks of stock have united
therein.
For fear that you may have misplaced the letter of August 1st last, I am enclosing herewith another copy of the
same. You will find that the letter gives full instructions as
to the method of procedure by dissenting stockholders.

Y ery truly yours,
JAF:EB.

(Signed) JOHN A. FAULK.1~ER,
President.
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EXHIBIT MARSH NO. 3.

Note: This letter is virtually a copy of ours of 3/15 to
Craddock-Terry Shoe Corporation but addressed to Craddock-Terry Corporation-altho dated on 3/15 it was not
mailed until 3-21.
March 15, 1939
Mr. John A. Faulkner, President
Craddock Terry Company
Lynchburg, Virginia
Dear :Mr. Faulkner:
We acknowledge and thank you for your letter of March
13, 1939, in answer to our recent inquiry as to the date from
which the three months period started to run in which dissatisfied stockholders have the right to dissent from sale and
ask for the fair ca.sh value of their stock. We notice that this
question has not been passed upon by the Virginia. Courts
but that you are of the opinion that three months from November 14, 1938, constituted the period for dissent and that
this period has expired.
We believe that the three months period should be calculated from February l, 1939, and in no event from a date
earlier than January 23, 1939. .Section 3822 of the Vfrginia
Statutes speaks of '' three months after the date of said meeting". While Craddock-Terry Company made a sale of its
assets on authorization of written consents of its stockholders, under Section 3820a, the rights of dissenting· stockholders are the same as those involved in a merger or consolidation, covered by Section 3822. In our opinion, in mentioning the" date of said meeting'', the statute provides a definite
date when the transaction was consummated and a date of
which the stockholders were given due notice. In the present
case, no formal notice was given to stockholders who might
wish to dissent that a sufficient number of consents had been
secured on a certain date, that the actual sale was to be consummated on a certain date and that any dissents must be
made within three months from a certain date. There was no
certainty that the sale would be made at the exact moment
that 80% consents from each class of stock had been received; in fact in the authorization consent and agreement,
such consent was made binding· subject to the limitation-
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'' (b) if there shall have been before that date
(F'cb. 1, 1939) executed and delivered to you similar consents and agreements by stockholders as
aforesaid holding at least 80% of each class of your stock
now issued and outstanding, bitt sa·itl sale, conveyance and
transfer be 1wt consumunated on or before Jan,uary 31, 1940,
then upon the happening of either Qf such events, this consent
and agree1nen.t shall cease to be eff'ective." The inference
there is clearly that even though 80% consents be obtained,
still the sale might not be consummated. Until the sale was
consummated, there certainly was no need for a stockholder
to dissent and ask for an appraisal of his stock. vVe have
consulted our counsel about this and he agrees with our views
as expressed above.
Again, if the courts have not passed on this matter and
since you state in your letter ''if this assumption should be
erroneous we do not know from what date the three months
period would begin to run", you could not assume that a
stockholder ·woitld know, without notice, that he should have
dissented in writing before February 14, 193D, in order to
protect his rights.
We hold in a trust account, this hank and E. A. Saunders,
Trustees for Janie Quinn Saunders et al under agreement
dated April 26, 1928, 100 shares First Preferred Stock of
Craddock-Terry Company. Consent agreement for sale of
this company's properties as outlined in letter dated August
1, 1938, was not sig11ed. Please accept this letter as formal
notice of dissent from the terms of the sale and as a formal
request that the fair cash value of this stock be ascertained,
as provided for in Section 3820a and 3822 of the Virginia
Statutes.
page 301

~

Very truly yours,
FIRST AND MERCHANTS NATIONAL
BA..i~K OF R.JCHMOND, VIRGINIA.

B-s·: ...................................... .
Vice-President.

. . . . . . . . . . . . ......................... .

Trustees for Janie Quinn Saunders under agreement dated April 26, 1.928.

l

I

Craddock-Terry Co., et als., v. W. D. Powell, et als.
page 302}

303

MARSH E.XHIBrr NO. 4.
CRADDOCK-TERRY COMPANY
Lynchburg·, Virgfoia.
March 27, 1939.

First & Merchants National Bank, and
l\Ir. Edmund A. Saunders, Trustees, Etc.
c/o First & Merchants National Bank
Richmond, Virginia.

Dear Sirs:
We received on the 22nd instant vour letter of the 15th instant notifying· us of your dissent" and your request or demand that the fair cash value of your shares be ascertained
by appraisal under the statute. vVe are of the view that your
notice of dissent was not given and your request or demand
for appraisal was not made within the time prescribed by the
statute, and, therefore, so state herein, in order that you
may not be under the impression that we acquiesce in or
agree to any contrary view or waive any right of this company arising from your notice of dissent not having been
given and your request or demand for appraisal not made
until the 15th instant.
If we shall hereafter negotiate with you in endeavoring
to reach an agreement as to our paying you the fair cash
value of your shares, this company sha11 not thereby be un·
derstood as waiving any of its rights by reason of your aforesaid notification or demand or request not having been given
until the date above mentioned.
Very truly yours,
CRADDOCK-'fE.RR.Y COMP ANY
By JOHN A. FAULKNER
(signed)
. ,JAF:EB
President.
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EXHIBIT MAR.SH NO. 5.
FIRST AND MERCHANTS NATIONAL BANK
Richmond, Virginia.
March 31, 1939.
Mr. John A.. Faulkner, President
Craddock-Terry Company
Lynchburg, Virginia.
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Re : 100 shares 1st Preferred Stock of
· Craddock-Terry Company held in Trust
for Mrs. Janie Quinn Saunders et al
Dear Mr.· Faulkner:
We acJmowledge receipt of your letter of March 27, 19:39.
·we believ~ that we furnished you with proper notice of our
dissent ~o · the proposed sale of properties within the period
specified by law. Our belief is substantiated by written legal
opinion .
.According· to Section 3822 of the Virginia Statutes, we
have one month from the date of dissent to try to reach some
agreement with you as to the fair cash value of our stock.
You intimated in your letter of March 27, 1939, that you
would negotiate with us on the matter.
We maintain that the fair cash value of the stock on the
day before the sale of assets was consummated was the price
the stock was entitled to in redemption plus accrued unpaid
dividends to J annary 23, 1939. The stock is redeemable at
$110.00 per share and accrued dividends amounted to $48.33
per share to January 23, 1939. The latest balance sheet we
have seen is that dated November 26, 1938. .At that time
there were current assets of $2,987,817.40 and current liabilities of $194,317.67, leaving net working capital of $2,793,499. 73 on which the :First Preferred Stock had first claim.
W'ith only 12,500 shares outstanding, net working capital
amounted to $223.48 per share.
.Any neg·otiations we may enter into will be without prejudice to om· legal rights.

Very truly yours,

TWP:G.
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THOS. W. PURCELL,
Vice Pres. & Trust Officer.
EXHIBIT MARSH NO. 6.

CRADDOCK-TERRY COMP ANY
Lynchburg, Virgfoia, April 8, 1939.
I

Thos. W. PurMll, Esq.
Vice President and Trust Officer
First and Merchants K ational Bank
Richmond, Va.
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Re: 100 shares of First Preferred
Stock of Craddock-Terry Co. held
in trust for Mrs. Janie Quinn
Saunders, et al.
Dear Mr. Purcell:Replying to your favor of the 31st ult. relative to notice
of dissent given us on the 22nd ult. as to the above mentioned
shares of stock, we do not know whether you intend us to
consider as final your statement that the fair cash value of
such shares on the day before the sale of the assets was consummated was the redemption price of $110. per share plus
accumulated and unpaid dividends thereon of $48.33-that
is totaling $158.33 per share-and that such is the only sum
you will agTee to receive as the fair cash value for said
shares.
The statute authorizing the sale does not provide for paying a dissenting· holder of shares of a preferred class the
price at which by charter a corporation has the option of retiring· by lot or otherwise the shares of such class. At most
that option in the company w·ould be a small factor even
where a selling- company was in a :financial situation to exercise such option, and obviously this company with its loss
in capital has been in no such position. Its charter also provides that company may at its option retire by lot or otherwise Second Preferred shares at $110. and accumulated dividends. If your position were right-that is, the optional retirement price fixes the amount of the fair cash value of pref erred shares when sale is made-then a dissenting holder of
Second Preferred shares could likewise claim that the value
of his Second Preferred shares is $110. and accumulated dividends, or the same as the value of First Preferred shares.
Such claims would defeat the very purpose of the law. The
clear intent of the statute is that the company must pay what
shares of dissenters are fairly worth and so that they will
have in cash the equivalent of the fair and just value of their
shares as of a given time.
page 305 ~
The fair cash value of any share, we are advised, involves a consideration of numerous factors, including of course, among others, the company's assets,
its earning capacity, investment value of shares which latter is determinable largely by the amount and regularity of
dividends, its capital situation, market values, etc.
We shall be gfad to learn whether your statement mentioned was intended to be your final figure. We may add that
it is our wish to pay the fair cash value of your shares if
that can be fairly agreed upon but on the other hand, if that
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cannot be done then we reserve all rights arising from the
circumstance that notice of dissent was not given until the
22nd ult. Of course this letter is without prejudice as to
those rights and being for the purpose of effecting, if possible, an amicable adjustment shall not be used in any leg·al
proceeding.·
Very truly yours,
CRADDOCK-TERRY COMP ANY
By J"OHN A. J:l.,'AULKNE,R
(Signed)
Pres.
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EXHIBIT MARSH NO. 7.

FIRST AND MERCHANTS NATIONAL BANK
RICHMOND, VIRGINIA
April 10, 1939
Mr. John A. Faulkner, President
Craddock-Terry Company, .
Lynchburg·, Va.

In re: 100 shares First Preferred Stock
of Craddock-Terry Company held in Trust
for Mrs. Janie Quinn Saunders ct al.
Dear :Mr. Faulkner:
vVe acknowledge your favor of the 8th inst. and note your
question as to whether we intended as final our statement as
to the fair cash value of the shares of your company.
The intention of our letter was chiefly to start an attempt
to reach an agreement between ourselves and your company,
as provided in the statute, and in order that no question
could be raised as to whether or not we had initiated these
p roceeding·s.
We will be more than glad to have your proposed valuation of the shares of the stock for the purpose of trying to
reconcile any differences that may be divulged by your ex]) ression of opinion.
It is our opinion that the fair cash value of the shares i~
determined by the fair value of the net cash asset!:; of the
company without the consideration, or at least very little
consideration given to the past earning capacity-, market quotations, etc.

I
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It is entirely agreeable to us that the eorrespondence passing ·between us is without prejudice as to the rights -of either
})arty and we trust that you will be able to propose a reasonable settlement in order that the matter may be amicably
adjusted without resort to the next steps as required by
~.tatute.
Very truly yours,

TWP:G.
})age 307}

THOS. W. PURCELL,
Vice Pres. & Trust Officer..

EXHIBIT MARSH NO. 8.
CRADDOCK-TERRY COMP ANY
Manufacturers of
SHOES
Lynchburg, Virginia.

April 18, 1939
Thos. W. Purcell, Esq.
Vice-President & Trust Officer
First & Merchants National Bank
Richmond, Virginia.

In Re: 100 shares of First Preferred
stock of Craddock-Terry Co. held in
trust for Mrs. Janie Quinn Saunders
et al
Dear Mr. Purcell:
Absence of the writer by reason of sickness has prevented
an earlier reply to your favor of the 10th inst.
In addition to feeling sure that the option to this company
to redeem certain of its shares at fig·ures mentioned in its
charter has little or nothing to do with the fair cash value
of its shares, we are confident also that the fair cash value
of the shares is not determined by the fair value of the net
cash assets of the company with the consideration, or of very
little consideration, as you say, being gi'!en to the company's
past earning capacity, market quotation, etc. Certainly a
dissenting shareholder is entitled to no more nor no less for
his shares than if this company had not sold it assets but had
continued its business operations under the same circumstances as existed at the date of appraisal contemplated by the
statute.
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Our credit condition, capital situation, and losses and earnings for some eight or ten years past, notwithstanding the
Federal Government's distributions in the last few years of
billions in aid of national industrial recovery and much of.
that in the territory in which this company principally op.erated, were and have been such as to render the likelihood
of dividends for many years from future ~al'llings highly iml
probable and uncertain.
Moreover in the company's deficit situation its first preferred shares would by its charter provisions, in the event
of tts~ liquidation-something never contemplated of course.
receive but its par of $100. per share. The prospage 308 ~ pects as to future earnings from which it might
be judicious, under its past and prospective circumstances to pay dividends, were unfavorable to say the
least. In our opinion these are most essential considerations
in determining the fair cash value of first preferred shares,
for after all, what the aggregate corporate assets of a going
concern is worth depends directly upon what they will earn
as determined by the corporation's past record and future
prospects.
The statutes distinctly make these important factors, for
it expressly provides that a sale made thereunder shall not
effect a dissolution of the vendor corporation, and, furthermore, that the appraisal of shares shall be as of the day before the sale is authorized. Those provisions must mean that
the sale shall not have the effect of a liquidation of assets,
and that the appraisal of the shares shall be in a going concern. Had we continued operations in the cireumstances surrounding us the value of your shares would have depended
largely upon the company's previous record and its future
prospects for earnings.
My sickness has delayed me in writing you earlier and
has resulted in an accumulation of pressing matters, and under the circumstances I do not see how within the thirty day
period of the statute I will be able to finally bring· about a
conclusion of our negotiation with you as to ag-reeing upon
the fair cash value of the shares you own or represent. I
hope, therefore, that you will ag-ree with my suggestion that
the time for such negotiation shall-stand and be extended for
thirty days in addition to the thirty days following the notices
of dissents in which we may endeavor to arrive at an amicable
settlement, with the understanding that the rights of yourself and those you represent and our rights shall not be prejudicted thereby, but, of course, without this company's waivinq;
its contention that the notices of dissents were not g·iven
within the three months period fixed by the statute or the
(
I
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contention of yourself and those you represent to the contrary.
Of course all our correspondence and negotiations is without prejudice.
Very truly yours,

JAF:EP
page 309 ~

CRADDOCK-TERRY COMP ANY
By JOHN A. FAULKNER
President.
EXHIBIT MARSH NO. 9.

FIRST AND MERCHANTS NA.TIO;NAL BANK
RICHMOND, VIRGINIA.
April 20, 1939.
Mr. John A. Faulkner, President
Craddock-Terry Company,
Lynchburg, Va.

Re- Craddock-Terry Co. 1st Preferred
Stock-100 shs. held in Trust for
Janie Quinn Saunders et al
10 shs. n/o Thomas W. Purcell
10 shs. n/o Louisa P. Allan
Dear l\fr. Faulkner:
I acknowledge your favor of the 18th inst.
It will be entirely agreeable to us to extend the time for
negotiations referred to in your letter of the 18th, subject
to the qualifications and understandings as stated by you.
You will note that I have included two individual holdings
in this, for the sake of brevity in our correspondence. Will
you please be so kind as to acknowledge receipt, giving your
assent to the extension so that I may complete our files.
I am sorry to see from your letter that you apparently differ with us in toto. It would appear to me that if such is
g·oing· to be the attitude of your company it would he impossible for you and ourselves to get together through an
agreement and, therefore, the sooner the next step is taken
the better for all parties.
Very truly yours,
TWP/P

THOS. W. PURCELL,
Vice-Pres. & Trust Officer.
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EXHIBIT M...\.RSH NO. 10.
CRADDOCK-TERRY COMP ANY
Manufacturers of

SHOES
Lynchburg, Virginia
April 25, 1939
Thos. vV. Purcell, Esq.
Vice-President & Trust Officer
First & Merchants National Bank
Richmond, Va.
Re: Craddock-Terry Co. 1st Preferred stock
100 shares held in trust for Janie Quinn
Saunders et al
10 shares n/o Thomas "'\V. Purcell
10 shares n/ o Louisa P. Allan

Dear Mr. Purcell:
It has not been possible for me to make earlier acknowledgment of your favor of the 20th inst. in re the shares of
Craddock-Terry Co. stock mentioned in the caption hereof
and this is to constitute the company's assent to extend the
time as outlined in our letter to you of the 18th inst., and referred to in vom· aforesaid favor.
Referring· particularly to the last aparagraph of your aforesaid favor I think your statement that we apparently differ
with you in toto is not just correct; and, on the other hand, I
think it should be possible for an agreement as to the fair
cash value of shares to be arrived at. That is something
we desire to do, if possible, for thereby each of us may he
saved the expense incident to a protracted controversy, and
which the writer cannot but feel should be obviated by a candid and proper approach to the matter.
Our attorneys express confidence in the view that the Virginia statute shows a legislative purpose that a dissenting
stockholder who complies with the act shall be paid the fair
cash value of his shares in a going concern, and as thougl1 no
sale had been authorized and made. They say this is shown
by the provisions of the act for appraisal of the fair cash
value of shares as of the day before the authority for the
sale is given, authority to sell the whole of the corporation's
property and assets including· good will necessary to the continued conduct of its business and that such a sale shall 110t
. effect a dissolution of the vendor corporation. This enact-
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ment was made, we are advised, af.ter the statutes of other
States which did not contain these provisions had
J)age 311 ~ been construed to mean that in appraising shares
of stock a sale of all a corporation's assets under those different statutes was in effect a dissolution of the
vendor compa.ny and therefore that the shares of dissenters
should be appraised as though the vendor corporation was
liquidating its assets and distributing the proceeds to its
stockholders. Our counsel say that the embodiment in the
Virginia. Act of provisions contrary to the construction
placed by the courts upon statutes of other States not containing· such provisions shows a legislative design that the
Virginia law shall be otherwise.
In the interest of arriving at an amicable settlement we
helieve it would be helpful if you would obtain from your attorneys their :view on this point and which seems important
to liS.

Very- truly yours,

.JAP:EB.
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CRADDOCK-TERRY COMP ANY
JOHN A. FAULKNER
President.
EXHIBIT MARSH NO. 11.

FIRST A.L"\TD MERCHANTS NATIONAL BA.i~K
RICHMOND, VIR.GINIA
.
l\fay 4, 1939
].\fr. John A. Faulkner, President,

Craddock-Terry Company
Lynchburg, Va.
Re: Craddock-Terrv Co. 1st Preferred Stock
100 shs. held h; trust for Janie
Ouinn Saunders et al
10 shs. n/o Thomas vV. Purcell
10 '' n/o Louisa P. Allen

Dear l\Ir. Faulkner:
In the temporary absence of l\fr. Purcell, I am replying
to your letter of April 25th.
In our opinion, it will be easier to arrive at an amicable
settlement of our problem if we can d~scuss fig·ures, as both
of us have now expressed our views on the technical aspects
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of the situation with some completeness. We have already
made you an offer which you have not accepted but so far you
have made no counter offer to us and I sugg.est that we armnge an interview or, if that is impractical, that you giv~
us your final figure, as we are advised by our Counsel that if
an agreement is not reaclu~d, we should institute a statutory
suit for valuation at the expiration of the time we have agreed
on for negotiation.
Yours very truly,
S. P. RYLA:t\TD
Vice-Pres. & Trust Officer.

SPR:RLS ..
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EXHIBIT MARSH NO. IZ.

CRADDOCK-TERRY SHOE CORPORA.TION
1\!Ianufacturers of
SHOES
Lynchburg, Virginia
:May 8, 1939
Office of
John A. Faulkner, President

:Mr. S. P._ Ryland, V. P. & Tr. Officer
First & Merchants National Bank
Richmond, Virginia
Re: Craddock-Terry Co. 1st Preferred stock
100 shares held in trust for Janie Quinn
Saunders et al
10 shares n/o Thomas W. Purcell
10 "
n/o Louisa P. Allan
Dear Sir:
Your letter of the 5th with reference to the above matter
has been received and I am going to ask your indulgence for
rt couple of days in answering. There al'e one or two matters I would like to look into before I reply, but will let you hear from me as soon as I have
made this little investigation.
Thanking you in advance, I remain,
C

J AF :EB

Very truly yoms,
JOHN A. FAULKNE-R
President.

Craddock-Terry Co., et als., "'· W. D. Powell, et als.
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EXHIBIT :MARSH NO. 13.
Established 1888
CR,ADDOCK-TERRY COMPANY
l\fanufacturers of
SHOES
Lynchburg, Virginia
May 10, 1939

S. P. Ryland, Esq.
Vice-President & Trust Officer
First & l\ferc.hants National Bank
Richmond, Virginia
Dear Mr. Ryland:
Your favor of the 4th inst. was duly received in re the
following stocks of this company, viz:
100 shares of First Preferred held in trust for Janie Quinn
Saunders et als
·
10 shares of First Preferred held by Thos. W. Purcell
10 shares of First Preferred held by Louisa P. Allan
We offer subject to the conditions precedent hereinafter
stated to pay in compromise and settlement and as the fair
cash value for all of the above shares, $75.00 cash per share.
The above proposal of compromise and settlement is subject to the following condition precedent: That Mr. Edmund
A. Saunders shall within the next ten days agree in writing·
to accept $75.00 cash per share for the 200 sha1!es of First Preferred stock of this Company held by him; and that lane
Quinn Saunders shall also in said ten days agree in writing
to accept $75.00 cash per share for the 2 shares of First Pref erred stock of this Company held by her; and that Ann Lee
Saunders shall also ,vithin such ten days agree in writin~ to
accept $75.00 cash per share for the 2 shares of First Preferred stock of this company held by her.
If you do not in writing accept this proposal within the next
ten clays, or if you do so accept it and the above condition
precedent be not fulfilled within such ten days, then you will
be free to assert your rights in such way as you
page 315 ~ may be advised and we will likewise be free to
assert our rights in such way as we may be advised.
If you should wish further discussion than that which has
already occurred through correspondence, we slmll be glad to
have you visit us meanwhile for that purpose.
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This proposal, of course, contemplates that upon payment
of the offered price the stock certificates for all of said shares
shall be endorsed in blank by the respective holders named
therein and delivered to us.
Very truly yours,

JAF:EB
page 316 ~

CRADDOCK-TER.RY co:MPANY
By JOHN A. FAULKNER (Signed)
Its President.
EXHIBIT MAR.SH NO. 14.

FIRST AND MER.CHANTS NATIONAL BANK
Richmond, Virginia
May 20, 1939.
Mr. John A. Faulkner, President
Craddock-Terry Company
Lynchburg·, Virginia.
Dear Mr. Faulkner:
Ref erring to your letter of May 10 addressed to me as Vice·
President and Trust Officer of this institution in which von
submitted an offer under certain conditions for the 10 share:-of First Preferred Stock in Craddock-Terry Company held
by Thomas V-l. Purcell and a like amount held by Louisa P.
Allan, please let me advise that :Mr. Purcell retumcd from
Virginia Beach at the appointed time, but continues indisposed and has not come back to his desk. He asks me, however, to advise you that, speaking for himself and for his sister, l\frs. Allan, he does not agree that the offer submitted
in your letter of May 10 to me is the fair cash value for said
shares and it is, therefore, rejected.
Mr. Purcell hopes that these negotiations, however, may be
continued by letter or by a visit to Richmond from you or
your representative in an effort to arrive at a price more
satisfactory to him and to Mrs. Allan.
Very truly yours,
SPR:g

S. P. RYLAND,
Vice Pres. & Trust Officer.

Craddock-Terry Co., et als., v. W. D. Powell, et als.
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EXHIBIT MARSH NO. 15.

FIRST AND MERCHANTS NATIONAL BANK
Richmond, Virginia
May 20, 1939.
Mr. John A. Faulkner, President,
Craddock-Terry Company,
Lynchburg, Virginia.

Re: 100 shares of First Preferred Stock of Cra<ldock-Terrv
Company held in trust for Janie Quinn Saunders et al. ·
Dear Mr. Faulkner!
This acknowledges your letter of May 10 containing an offer
tmbject to conditions cited therein to pay in compromise and
settlement and as the fair cash value $75.00 cash per share
for the above shares and others.
This offer was submitted to our Trust Committee and I am
authorized to advise you that in their opinion the fair cash
value of these shares is considerably in excess of the figure
cited by you and your offer is, therefore, declined in so far
as the above shares are concerned.
The Committee suggests that these negotiations be continued in the hope that a proper price can be agreed upon
between us either by correspondence or through a visit to
Richmond by you or some duly authorized representative for
the purpose of conferring witl1 us and the other tnterests in
Richmond
to which vou
made reference in vour
letter of May
10.
,,
"
.
We will be glad to hear further from yon at your early
pleasure.
Very truly yours,
SPR:G.
480
page 318}

S. P. RYLAND,
Vice-P1·es. & Trust OfTicer.
EXHIBIT MARSH NO. 16.
CRADDOCK-TERRY COMP ANY
Lynchburg, Virginia.
May 22, 1939

Mr. S. P. Ryland, Vice-Pres. & Trust Officer
First & Merchants National Bank
Richmond, Virginia.
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Dear Mr. Ryland:
This will acknowledge receipt of your two letters of the
20th inst. declining our offer of compromise and settlement
as to the fair cash value of First Preferred shares.
You no doubt realize that the writer would not have presumed to make the compromise offer of $75.00 a share without first having from the Company's Board of Di rectors indication of :t4~ amount it felt this company would be justified
in paying in settlement. The Board realized that long drawn
out and costly litigation would ensue if no agreement wern
reached; and, with this in its mind and after considering
the various factors entitled to be considered in respect of
the fair cash value of the Frst Preferred shares of dissenters,.
the Board authorized the settlement of $75.00 per share as
being not only the fair cash value thereof, but as embracing,
in addition, a substantial figure. My distinct impression of
the Board's attitude is that the $75.00 :figure was its absolute
maximum, and that any suggestion that more be paid would
be una-vailing.
You do not mention in either of your letters of the 20th
inst. any figure that you and others you represent are willing
to accept in the considered compromise. The Board of Directors of this Company will meet on Friday, the 26th inst. If
you and the other dissenting holders of First Preferred shares
will, before the 26th inst., submit the lowest figure per share
you will accept in compromise, the writer will, of conrse,
present your proposal to the Board for its consideration.
It will be, of course, unnecessary for you to submit a figure
unless all the dissenting First Preferred shareholders alluded
to in your aforesaid two letters and Janie Quinn Saunders,
Anne Lee Saunders and Edmund A. Saunders, individually,
unite therein, for you will understand from our previous correspondence that this Company will not make a
page 319 ~ compromise with any one of them if it must incur the expense of litigation with other or others
of them.
Our correspondence, of course, continues to be without
prejudice.
Very truly yours,

JAF:EB

CRADDOCK-TERRY COMP ANY,
JOHN A. FA ULKNEH,
President.

Craddock-Terry Co., et als., v.
~
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EXHIBIT MAR.SH NO. 17.

FIRST AND MERCHANTS NATIONAL BANK
Richmond, Virginia.
May 24, 1939
Mr. John A. Faulkner, Pres.
Craddock-Terry Company
Lynchburg, Va.
Dear Mr. Faulkner:
This will acknowledge and thank you for your letter of
May 22nd relative to the matter under discussion, which will
have further consideration by our Trust Committee at its
meeting next week.
1Very truly yours,
SPR:RLS
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S. P. RYLAND
Vice-Pres. & Trust Officer
EXHIBIT MARSH NO. 18.
June 21, 1939.

Mr. John A. Faulkner
President of Craddock-Terry Company and
President of Craddock-Terry Shoe Corporation
Lynchburg, Virginia
Dear Sir:
The First and Mercliants National Bank of R.ichmond, Virgfoia, and Edmund A. Saunders, Trustees for ,Tanie Quinn
Saunders et al under agreement dated April 26, 1928, who
claim to have given proper notice of their dissent to the plant
for the sale of the assets of Craddock-Terry Company as a
going concern to Craddock-Torry Shoe Corporation, through
James H. Dillard, J. T. Noell, Jr., and John M. Miller, ,Jr.,
have elected to assert their rights as dissenting- stockholders
of the Craddock-Terry Company by filing a petition and joining in the prayer of the hill in the chancery cause now pen~ling in the Corporation Court of Lyuchbur~: under the style
of W. D. Powell, etc. v. Craddock-Terry Company et als. On
behalf of these Trustees we have been authorized and directed
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to prepare such a petition, and we wish to notify you that it
will be filed in said cause on or before June 26, 1939.

Very truly yours,
By (Signed)

MEADE AND TALBOTT
EDvVIN B. MEADE.

EBM'B

page 322 ~

EXHIBIT MARSH NO. 19.

Established 1888
CRADDOCK-TERRY SHOE CORPORATION
Manufacturers of
SHOES
Lynchburg, Virginia.
March 20, 1939

Office of
John A. Faulkner, President
Mr. R. T. Marsh, Jr., Ass. V.-Pres.
First & Merchants National Bank
Richmond, Virginia.
Dear Sir:
\Ve are in receipt of your registered letter addressed to
John A. Faulkner, President of Craddock-Terry Shoe Col'poration and dated March 15th, the last sentence of which
reads as follows: '' Please accept this letter as formal notice
of dissent from the terms of the sale and as a formal request
that the fair cash value of this stoc.k be ascertained, as provided for in Section 3820a and 3822 of the Virginia Statutes.''
This letter is not only signed by you as Assistant Vice-President of the bank, but is also signed by '' First and Merchants
National Bank of Richmond, By (Blank}, Vice-President and
Edmund A. Saunders, Trustees for (Mrs.} Janie Quinn Saunders et al under Agreement elated April 26, 1928." CWe havo
left out the name of the Vice-President signing· this over
Mr. Saunders' signature, because we cannot make it out.}
"When Craddock-Terry Shoe Corporation purchased the
business and assets of Craddock-Terry Co. other than its corporate franchise, there was exprcs·sly excepted from the
liabilities assumed by Craddock-Teny Shoe Corporation the
liabilities of Craddock-Terry Company to its stockholders on
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account of their respective stock holdings. The statute, too,
pursuant to which the sale was made, provides that any stock110lder of Craddock-Terry Company who is dissatisfied with
the sale, conveyance and transfer may, under circumstances
stated. in the statute, have the fair cash value of his shares
appraised as of the time provided in the act and that the
value so- ascertained shall be paid to him by the selling company and that the purchaser shall in no wise be liable to such
stockholder for the value of his. stock.
According to notification given the undersigned
}Jage 323 }- corporation and its corporators by CraddockTerry Company that company informed all its
stockholders of those terms and provisions by it.s letter of
August 1st last and the exhibits therewith.
Craddock-Terry Company's liabilities to its stockholders
are different and apart from the responsibility of CraddockTerry Shoe Corporation to its stockholders. The latter corporation although at present having the same directors as
Craddock-Terry -Company is under no Iiabilit:r to any stock110lder of tha.t company in respect of his being paid by that
Company for fair cash value of his slrnres. We are advised
that such is and must continue to be the position of the
Craddock-Terry Shoe Corporation.
Very truly you rs,

By (Signed)
JAF:EB
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CRADDOCK-TERRY SHOE
OORPOR.ATION
JOHN A. FAULKNER
Its President.

EXHIBIT MARSH NO. 20.
lfa rch 15, 1989

Mr. John .A. Faulkner, President
Craddock Terry Shoe Corporation
Lynchburg, Virginia
Dear Mr. Faulkner:
We acknowledge and thank you for your letter of 'March
13 1939, in a11swer to our recent inquiry as to the date from
wl;ich the three months period starts to run in which dissatisfied stockholders have the right. to dissent from sale and
ask for the fair cash value of their stock. We notice that
this question l1as not been passed upon by the Virginia Courts
but that you are of the opinion that three months from Novem-
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ber 14, 1938, constituted the period for dissent and that this
period has expired.
"\Ve believe that the three months period should be calculated from February 1, 1939, and in no event from a date
earlier than January 23, 1939. Section 3822 of the Virginia
Statutes speaks of "three months after the date of said ·meeting". While Craddock-Terry Company made a sale of its
assets on authorization of written consents of its stockholders,
under Section 3820a, the rights of dissenting· stockholders arc
the same as those involved in a merger or consolidation, covered by Section ·3822. In our opinion, in mentioning the '' date
of said meetfng", the statute provides a definite date when
the transaction was consummated and a date of which the
stockholders were given due notice. In tho present case,
no formal notice was given to stockholders who might wish
to dissent that a sufficient number of consents had been secured on a certain date, that the actual sale was to be consummated on a certain date and that any dissents must be
made within three months from a certain date. There was no
certainty that the sale would be made at the exact moment that
80% consents from each class of stock had been received; in
fact in the authorization consent and ag-reement, such consent was made binding subject to the limitation-'' (b) if there
shall have been before that date (Feb. 1, 1939) e~cecuted and
delivered to you similar consents and agreements by stockholders as aforesaid holding at least 80% of each class of
your stock now issued and outstanding, bitt said sale, conveyance a;nd trans/er be not consumm,ated on or
page 325 ~ before January 31, 1940, then upon the hapve·1l.i ng
of either of such events, this consent and a.rtre~ment shall cease to be effective." The inference there is
clearly that even though 80% consents be olJtained, still the
sale might not be consummated. Until the sale was consummated, there certainly was no need for a stockholder to dissent and ask for an appraisal of his stock. ""\Ve have consulted our counsel about this and he agrees with our views as
expressed above.
Again, if the courts have not passed on this matter and
since you state in your letter '' if this assumption should
be erroneous we do not know from what date the three months
period would begin to run", you could not assume that a stockholder woitld know, without notice, that he should have dissented in writing before February 14, 1939 in order to protect his rights.
vVe hold in a trust account, this bank and E. A. SaunderR,
Trustees for .Janie Quinn Saunders ct al under ap:reerncnt
dated April 26, 1928, 100 shares First Preferred Stock of
1
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Craddock-Terry Company. Consent agreement for sale of
this company's properties as outlined in letter dated August
1, 1938, was not signed. Please accept this letter as formul
notice of dissent from the terms of the sale and as a formal
request that the fair cash value of this stock be ascertained,
as provided for in Section 3820a and 3822 of the Virginia
Statutes.
Very truly yours,

R. T. l\tIAR.SII, JR.,
Assistant iVice-President.
page 326
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EXHIBIT SAUNDERS NO. 1.
EDMUND A. SAUNDERS
R.. F. D. #2

RICHMOND, VIRGINIA
March 20, 1939
Mr. J olm A. Faulkner, President
Craddock-Terry Shoe Corporation and Craddock-Terry
Company
Lynchburg, :Virginia.
Dear Sir:
I am co-trustee with the First and Merchants National Bank
of Richmond of a trust for Janie Quinn Saunders et als under
agreement of April 26, 1.928, which owns 100 shares of first
preferred stock of Craddock-Terry Company. The bank has
furnished me with the Iott.er dated March 13, 1939 whieh you
wrote them regarding the date from which you thought the
three months period would begin for dissenting stockholders
to make claim under the Virg-inia Statutes.
As co-trustee, I signed with the bank the joint letter of
March 15, 1939, in whieh notice of dissent was given from
the terms of the sale of Craddock-Terry Company to John
M. Miller, Jr., and others and made formal request that the
provisions in Section 3820a and 3822 of the Virginia Statutes
·be carried out as they apply to dissenting stockholders.
Personally, I take the same position as stated in the bank's
letter as to the date from which the three months period allows
for dissent began to run. In the opinion of my counsel, February 1, 1939, is the proper date for the dissent period to
begin.
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Consent agreement of sale of Craddock-Terry Company
first preferred stock, as outlined in your letter of August 1,
1939, was not signed by me covering my personal holdings
of this stock.
Accept this letter as fol'mal notice of my dissent from the
terms of said sale and also as formal request that the fair
cash value of mv 200 shares of First Preferred Stock of
Craddock-Terry Company be ascertained, as provided for in
the Virginia Statutes.
Yours truly,
(Signed)

ED:MUND A. SAUNDERS.

EAS:S
Registered return receipt requested.
page 327 ~

EXHIBIT SAUNDERS NO. 2.
March 20, 1939

Mr. John A. Faulkner, President
Craddock-Terry Shoe Corporation and Craddock-Terry
Company
Lynchburg, Virginia.
Dear Sir:
I am the owner of two shares of first pr·eferrecl stock of
Craddock-Terry Company. I did not sign the consent agreement for sale of this Company's property as outlined in your
letter dated August 1, 1938.
Accept this letter as formal notice of dissent from tlw
terms of sa]e of the assets of Craclclock-Teny Company to
,John 1\L Mi11er, Jr., and others and also as a formal request
that the fair cash , 1 alue of this stock be ascertained as provided for in the Virginia Statutes.
Yours truly,
(signed)

JANE QUINN SA UNDER.S,
R. F. D. #2
R.ichmond, Virg'inia

Registerecl return re~eipt requested.

Craddock-Terry Co., et als., v. W. D. Powell, et als.
page 328 ~
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EXHIBIT SAUNDERS NO. 3.

Note: The same identical letter as "Exhibit Saunders No.
2" was written by Miss Ann Lee Saunders, dated March 20,
1939, to Mr. J olm A. ~.,aulkncr, President Craddock-Terry
Shoe Corporation and Craddock-Terry Company, Lynchburg,
Virginia, by registered mail, return receipt ·requested, referring to two shares of First Preferred Stock of CraddockTerry Company; this letter was marked '' Exhibit Saunders
No. 3".
page 329 }

EXHIBIT SAUNDERS NO. 4.
CRADDOCK-TERRY COMP ANY
LYNCHBURG, VIRGINIA
lVIarch 27, 1939

Mr. Edmund A. Saunders

R.F.D.#2

Richmond, Virginia
Dear Sir:
We received on the 22nd instant yo1u letter of the 20th
instant notifying us of your dissent and your request or demand that the fair cash value of your shares be ascertained
by appraisal under the statute. We are of the view that your
notice of dissent was not given and your request or demand
for appraisal was not made within the time prescribed by
the statute, and, therefore, so state herein, in order that you
may not be under the impression that we acquiesce in or
agree to any contrary view or waive any right of this company arising from your notice of dissent not having been
given and your request or demand for appraisal not made
until the 20th instant.
If we shall hereafter negotiate with you in endeaYoring
to reach an agreement as to our paying you the fair casl1
value of your shares, this company shall not thereby be understood as waiving any of its rights by reason of your aforesaid notification or demand or reqnest not having been given
until the date above mentioned.
Very truly yours,

By ( signed)
JAF:EB

CRADDOOK-TER,RY COMPANY
.JOHN A. FAULKNER.
President

Supreme Coull't of Appeals of Virginia1
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EXHIBIT SAUNDERS NO. 5.
CRADDOCK-TERRY COMPANY
LYNCHBURG, VIRGINIA
March 27, 1939

Miss Jane Quinn Saunders
R. F. D. #~ .
Richmond·, :Virginia
Dear Madam~
We received on the 22nd instant your letter of the 20th instant notifying us of your dissent and your request or demand
that the fair cash value of your shares be ascertained by
appraisal under the statute. Vie are of the view that your
notic.e of dissent was not given and your request or demand
for appraisal was not made within the time prescribed by
the statute, and, therefore, so state herein, in order that you
may not be under the impression that we acquiesce in or
agree to any contrary view or waive any right of this company arising from your notice of dissent not having been
given and your request or demand for appraisal not nrndeuntil the 20th instant.
If we shall Irnreafter negotiate with you in endeavoring to
reach an agreement as to our paying you the fair cash value
of your shares, this company sl1all not there by be understood
as waiving any of its rights by reason of your aforesaid notification or demand or request not having been given until ·
the date above mentioned.
Very truly yours,

By (signed)

CRADDOCK-TERRY COMP ANY
JOHN A. FAULKNER
President

JAF:EB
page 331 ~

EXHIBIT SAUNDERS NO. 6.

Note: The same identical letter as "Exhibit Saunders No.
5 ", was written by Craclclock-Terry Commmy and signed hy
.John A. Faulkner, President, to ifiss Aun Lee Sa11ndcrs,
March 27, 1939, and was marked as "Exhibit Saunders No. 6".

Craddock-Terry Co., et als., v.
page 332 ~

vV.

D. Powell, et als.
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EXHIBIT SAUNDERS NO. 7.
ED!fCND A. SAUNDERS
R. F. D. #2
RICHMOND, VIRGINIA
April 6, 1939

Mr. John A. Faulkner, President
Craddock-Terry Company
Lynchburg, Virginia
Dear Mr. Faulkner:

In re: 200 shares 1st Preferred Stock of Craddock-Terry
Company
I acknowledge receipt of your letter of March 27, 1939. I
believe that I furnished you with proper notice of my dis~ent to the proposed sale of properties within the period
s.pecified by law. My belief is substantiated by written legal
opinion.
According to Section 3822 of the Virginia Statutes, I have
'one month from the date of dissent to try to reach some agree. ment with you as to the fair cash value of my stock. Yon
intimated in your letter of March 27, 1939, that you would
negotiate with me on this matter.
I maintain that the fair cash value of the stock on the day
before the sale of assets was consummated was the price the
stock was entitled to in redemption plus accrued unpaid dividends to January 23, 1939. The stock is redeemable at $110.00
per share and accrued dividends amounted to $48.33 per
share to January 23, 1939. The latest balance rsheet I have
seen is that dated Novemher 26, 19'38. At that time there
current assets of $2,987,817.40 and current liabilities of $194,317.67, leaving net working capital of $2,793,499.73 on whic-11
the First Preferred Stock had first claim. ·with only 12,500
shares outstanding, net working capital amounted to $223.48
per share.
Any negotiations I may enter into will be without prejudice
to my legal rights.
I would appreciate it if you would ackise me that you haYe
received this letter.

page 333}
EAS:S

Very truly yours,
(Signed) EDMUND A. S.A.UNDER.S
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P. S. I would appreciate it if you would mail me two copies
of the published annual balance sheet and statement dated
November 26, 1938.
Note: Similar letters were written by Jane Quinn and Ann
Lee Saunders on 4/6/39, to Mr. John A. Faulkner, President,
Craddock-Terry Company.
page 334 ~

EXHIBIT SAUNDERS NO. 8.

Note: The same identical letter as "Exhibit Saunders No.
7, was written by Jane Quinn Saunders, dated April 6, 19:39, to
Mr. J olm A. Faulkner, President, Craddock-Terry Company,
Lynchburg, referring to 2 shares of First Preferred Stock of
Craddock-Terry Company, and was marked as'' Exhibit Saunders No. 8".
page 335 ~

EXHIBIT SAUNDERS NO. 9.

Note: The same identical letter as "Exhibit Smmdcrs No.
7" was written by Ann Lee Saunders, dated April 6, 1939,
to Mr. J olm A. Faulkner, President, Craddock-Terry Company, Lynchburg, referring to 2 shares of First Preferred
Stock of Craddock-Terry Company, and waR marked as "Exhibit Saunders No. 9".
page 336 ~

EXHIBIT SAUNDERS NO. 10.

CRADDOCK-T"BJRR,Y COMP ANY
April 8, 1939
1\fr. Edmund A. Saunders,
R.F.D.2
Richmond, Virginia.

In Re: 200 Shares First Preferred Stock Craddock-Terry
Company.
Dear Mr. Saunders:
"Replying to your letter of 6th inst. relative to notice of dissent heretofore given us as to the above mentioned shares of
stock, we do not know whether you intend us to conr,;ider as
final your statement that the fair cash value of such shares
on the dav before the sale of the assets was consummated
was the r~demption price of $110 per share plus ac·cumulatecl
and unpaid dividends thereon of $48.33-that is totaling
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$158.33 per share-and that such is the only sum you will

agree to receive as the fair cash value for said shares.
The statute authorizing the sale does not provide for paying
a dissenting holder of shares of a preferred class the price
at which by charter a corporation has the option of retiring
by lot or otherwise the shares of such class. At most that
option in the company would be a small factor even where
a selling company was in a financial situation to exercise such
option, and obviously this company with its loss in capital
has been in no such position. Its charter also provides the
company may a.t its option retire by lot of otherwise .Second
Preferred shares at $110 and accumulated dividends. If your
position were right-that is, the optional retirement price
:fixes the amount of the fair cash value of preferred shares
when sale is made-then a dissenting holder of Second Pref erred shares could likewise elaim that the value of his Second
Preferred shares is $110 and accumulated dividends, or the
same as the value of First Preferred shares. Such claims
would defeat the very purpose of the law. The clear intent of the Statute is that the company must pay what shares
of dissenters are fairlv ,vortl1 and so that thev will have irt
cash the equivalent of the fair and just value of their shares as
of a. given time.
page 337 ~
The fair cash value of any share, we are advised, involves a consideration of numerous factors, including, of course, among others, the company's assets,
its earning capacity, investment value of shares which latter
is determinable largely by the amount and regularity of dividends, its capital situation, market values etc.
We shall be glad to learn whether your statement mentioned was intended to be your final figure. vYe may add
that it is our wish to pay the fair cash value of your shares
if that can be fairly agreed upon but on the other hand, if
that cannot be done tllen w·e reserve all rights arising from
the circumstances that notice of dissent was not given until
the 22nd ult. Of course this letter is without prejudice as
to those rights and being for the purpose of effecting, if possible, an amicable adjustment shall not he used in any legal
proceeding.
Very truly yours,

By (Signed)

CRADDOCK-TERRY CffMP ANY
JOHN A. FAULKNER.
President.
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P. S. As to your request that I furnish you two copies of ourlast published annual Balance Sheet and Statement dated November 26, 1938, I am asking you to bear with me until Tuesday of next week at which time I will mail these statements to
you.
I have been confined to my home for the last several days.
with a severe cold and am not at mv office on that accounL
vVe will be closed down on Monday for Easter and I cxpeet
to be back at my desk on Tuesday morning and ,vill mail you
the statements desired promptly thereupon.
page 338. ~ : EXHIBIT SAUNDERS NO. 11.
Note : The same identical letter as "Exhibit Saunders No.

10'' was written by Craddock-Terry Compa'ny and signed by
John A. Faulkner, President, to Miss Jane Quinn Saunders,
April 8, 1939, referring to 2 Shares First Preferred Stock
Craddock-Terry Company, and was marked as "E.xhibit
Saunders No. 11".
page 339 ~

EXHIBIT SAUNDERS NO. 12.
CRADDOCK-TERRY COMP ANY
April 13, 1939.

Miss Ann Lee Saunders

R. F. D. 2
Richmond, Virginia.

In Re: 2 shares First Preferred Stock Craddock-Terry
Company.

·

Dear Madam:
Replying to your letter of 6th inst. relative to notice of
dissent heretofore given us as to the above mentioned shares
of stock, we do not know whether you intend us to consider
as final your statement that the fair cash value of such shares
on the day before the sale of the assets was consummated was
the redemption price of $110 per share plus accumulated and
unpaid dividends thereon of $48.33-tlmt is totaling $158.a3
per share-and that such is the only sum you will agree to receive as the fair cash value for said shares.
The statute authorizing the sale does not provirle for paying a dissenting holder of shares of a preferred class the
price at which by charter a corporation has the option of retiring by lot or otherwise the shares of such class. At most
that option in the company would be a small factor even where
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a selling company wns in a financial situation to exercise such

option, and obviously this company with its loss in capital
has been in no such position. Its charter also provides the company may at its option retire by lot or otherwise Sccoml Preferred shares at .$110 aiid accumulated dividends. If your
position were right-that is, the optional retirement price
fixes the amount of the fair cash value of preferred shares
when sale is made-then a dissenting holder of Second Preferred shares could likewise claim that the value of his
Second Preferred shares is $110 and accumulated dividends,
or the same as the value of First Preferred shares. Such
claims would defeat the very purpose of the law. The clear
intent of the statute is that the company must pay what shares
of dissenters are fairly worth and so that they will have in
cash the equivalent of the fair and just value of their shares
as of a given time.
page 340 ~ The fair cash value of any share, we are advised, involves a consideration of numerous factors, including, of course, among others, the company's assets, its earning capacity, investment value of shares which
latter is determinable largely by the amount and regularity
of dividends, its capital situation, market values etc.
vYe shall be glad to learn whether your statement mentioned
was intended to be your final figure. \'Ve may add that it is
our wish to pay the fair cash value of your shares if that
ean be fairly agreed upon but on the other hand, if that cannot be done then we reserve all rights arising from the circumstance that notice of dissent was not given until the 22nd
ult. Of course this letter is without prejudice as to those
rights and being· for the purpose of effecting, if possible, an
amicable adjustment shall not be used in any legal proceeding.
Very truly yours,
CRADDOCK-TERRY COl\IP ANY
By (Signed) JOHN A. FAULKNER.
President.
page 341

~

EXHIBIT SAUNDERS NO. 13.
EDMUND A. SAUNDERS
R.F.D.#2
RICHMOND, VIRGINL.\.
April 13, 1939

:Mr. J olm A. Faulkner, President
Craddock-Terry Company
Lynchburg, :Virginia
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Dear Mr. Faulkner:

In re: 200 shares First Preferred Stock-Edmund A. Saunders
2 shares First Preferred Btock-l ane Quinn Saunders
2 shares First Preferred Stock-Ann Lee Saunders
Jane Quinn Saunders and Edmund A. Saunders have reeeived your letter dated April 8th replying to their letters of
April 6th. Ann Leo Saunders has not received from you a
reply to her letter of April 6th which was practically a duplieate of the letters written you by Jane Quinn Saunders and
Edmund A. Saunders bearing the same date. It will certainly reduce our correspondence if it can he mutually understood and agreed that one letter will cover the stock interest
of the three above referred to stockholders. This letter is
being jointly signed by the three stockholders above referred
to,. and it will be agreeable to us to have you address the
three of us he1·eafter in one communication. To bring this
correspondence up to date, please acknowledge receipt of Ann
Lee Saunders' letter of April 6th.
While we are most sincere in om opinion that the uet values
of assets as shown in the revised statement of Craddock-Terry
Company justifies the dissenting First Prefened Stocl~holders in feeling that they are entitled to par, or $110.00
(Redeemable value), plus $48.33 accrued and unpaid dividends to January 23, 1939, the date of the sale of the assets
of Craddock-Terry Company, for the it· shares, yet to effect
nn amicable and prompt settlement for our First Preferred
Stock, we would give consideration to an offer of an amount
less than the total fig·ure stated in our letter of April 6, 1939,
of $158.33 per share.
e cannot agree with your statement that the fair cash
value of corporaite shares are det.ol'mined lairge!v by th(\
amount and regularity of dividends, capital situation, market
value and etc., where the value of the stock under
page 342 ~ consideration refers to First Preferred Stock in
a corporation such as Craddock-Terry Company
,vhose net workin?: capital on N ovm11be1· 26, 1938, rer)rcsented
a value for First Preferred Stock of $223.48 per sha ro. The
fair cash value of Fil'st Preferred shares, in our opinion, is
determined by the fair value of the n(lt assets of the corporntion which, as in this case, is se11ing nil of its nssets and
thereby destroying for cfo:senting stoekholders tho liquidatin~·
01· sound net value of the c•orporation 'R 01· eompan~~ 's property. As previously stated, in the ease of Craddoek-Terry

,v
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Company there was ample value in its net assets to pay all
claims due First Preferred Stockholders.
Should the Company desire to submit to us a proposition
f-or paying the fair cash value as provided by the Statute for
our holdings of First Preferred Stock, we will give our earnest
consideration to y{)ur proposal.
Any negotiations in which we may enter into as a result
of this lette1· will be without prejudice to our legal rights.
Yours truly,
(Signed)

page 343 }

EDMUND A. SAUNDERS
JANE QUINN SAUNDERS
ANN LEE SAUNDERS

EXHIBIT SAUNDERS NO. 14.

CRADDOCK-TERRY COMP ANY
LYNCHBURG, VIRGINIA
April 18, 1939
Edmund A. Saunders, Esq.
R. F. D. No. 2
Richmond, Va.

In re: 200 shares· First Preferred stock-Edmund A. Saunders
2 shares First Preferred stoek-Jane Quinn Sa-un··
ders
2 shares First Preferred stock-Ann Lee Saunders
Dear Mr. Saunders:
Your favor of the 13th inst. signed by yourself, J anc Quinn
Saunders and Ann Lee Saunders is at hand.
Before its receipt we had replied to Miss Ann T..1ee Saunders'
letter of 6th inst.
It will be most agreeahle to us if, as yon suggest, it lJe
mutually understood that one letter to you will cover the
stock interest of the three ahove referred to stockholders.
Mrs. Louisa P. Allan hm; by her letter to us authorized and
requested us to recognize hel' brother, Mr. Thos. V{. Purcell, as authorized to represent her as holder of certain shares
of First Preferred stock in this company in any and all
matters that may pertain thereto, and binds herself to an)r
action he may take in lier behalf. If you will be so good
as to have the two sig11atories to your letter give us like au-

332

Supreme Court of Appeals of Virginia

thority in dealing with you as their representative it will
facilitate you and us.
vVe appreciate your sincerity of opinion and your expression to effect an amicable and prompt settlement for the
shares of .stock above referred to. It is and will be our
earnest endeavor to agree with you upon the fair cash value
of those shares and to then promptly make payment therefor.
We trust yon will credit our sincerity of opinion when we
say we do not feel the net value of assets as shown in this
company's statements entitled First Preferred shareholders
to the price at which the company by its charter provisions
had in itself the optional right to redeem first preferred
shares that must be chosen by lot. Naturallv the
page 344 ~ company would never exercise that optional i·ight
unless its financial situation and earnings were.
very different from its actual capital status and its losses
and earnings for some eight or ten years before the sale.
Indeed, the circumstance that the company possessed such
optional right w·ould seem to us not to add value to these
shares but rather to diminish their value, because if the company's situation at any time became such that it was able
and willing to pay the redemption price of $110 and an
additional amount equal to accumulated and unpaid dividends thereon the shares themselves in such a favorable
financial situation of the company would doubtless have a
market value in excess of suc.h redemption figures.
Because we want to avoid the controversial and probably
expensive litigation we bespeak your thoughtful consideration of our expression of views relative to your statement
that the net working capital of this company on N ovemher
26, 1938, represented a value of First Preferred shares of
$233.48 and "The fair cash value of First Preferred shares,
in our (your) opinion, is determined by the fair value of
the net assets of the corporation which, as in this case, is
selling aU of its assets and therehy destroying for dissenting stockholders the liquidating or sound net value of the
corporation's or company's properties''. Those statemenh;
show you treat the determination of the fair cash value of
First Preferred shares as if this company had liquidated its
assets on the day before it received authority to sell its business and assets as a going concern and then after -paying
its debts were distributing- the proceeds to its stockholders.
If such liquidation had then actually occurred and this company had realized in cash the full book value of its assets
( a highly improbable assumption of course) the First Preferred shares could not have received $223.48 per share, but
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would then have been entitled to receive the par value of
$100 per share for that stock, as that is its preference by tho
company's charter provisions in the event of the company's
liquidation. The remaining cash would have gone to the other
three junior class according to their several priorities.
But apart from this consequence of a supposititious liquidation (something indeed never contemplated by this company) you will observe that the statute authorized the company to sell the whole of its properties necessary
page 345 ~ to the continued conduct of business hy it other
than its franchise to be a corporation, and expressly provided that such a sale should not have the effeet
of dissolving the corporation, and that it should pay to dissenting shareholders, who properly proceeded to that end 2 the
fair cash value of their shares as ascertained by an appraisal
made as of the day before the sale was authorized or voted
for. Those provisions clearly contemplate a sale of the business of a corporation as a going concern, that such sale slrnll
not be given the effect of a liquidation of its assets, and that
the appraisal of its shares shall he made as of the time when
it is still a going· concern and not as thoug-11 it were liquidating its assets and distributing the proceeds to its stockholders.
Had this company continued operations in the same circumstances that surrounded it on the da.y before it was authorize<l
to sell its business, we ask you to consider what would have
been the principal factors, in your judgment, in determining
on that day the fair cash value of its First Preferred shares.
e cannot but believe that you would have then taken into
consideration the company's assets as a means of makin~
future earnings from which it might be enabled to pay diYidends on First Preferred shares, w·hat had been its assets
and earnings realized therefrom for the eight or ten previom;
years under the economic eonditions existing during those
various years, the losses it had suffered, ih, future prospeets
together with probability or improbability of its having future
earnings from its remaining· assets that it might find it judicious with its credit situation and capital deficit to apply
in dividends.
As we hmre no doubt that an industrial company's losses
and earnings during some eight or ten years past, and notwithstanding the Federa 1 Government's distributions in the
last few years of billions of money in aicl of national recoYery
and the other circumstances mentioned, and its prospects for
future earnings from the assets it owns would directly effect
your judgment as to the fair cash value of shares of stock
of any going concern.
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My sickness has delayed me in writing you earlier and has
resulted in an accumulntion of pressing- matters, and under
the circumstances I do not see how· it wonld be possible within the thirty day period of the statute for me to
page 346 ~ bring to a conclusion our neg·otiation in endeavoring to agree upon the fair cash y·alue of the shares
you own or represent. I hope, therefore, you will agree with
my suggestion that the time for such negotiation shall stand
and be extended for thirty days in addition to the thirty days
following the notices of dissent in whieh we may continue
our efforts to arrive at an amicable settlement, with the understanding that the rights of yourself and those you represent and our rights shall not be prejudiced thereby; hut, of
course, without this company's waiving its contention that
the notices of dissent were not given within the three months
period fixed by the statute or the contention of youn;elf and
those you represent to the contrary.
Of course all our correspondence and negotiation is to be
without prejudice.

V cry truly yours,

By (Signed)

CRADDOCK-TERRY COMP ANY
JOHN A. FAULKNER
President.

JAF:EB
pag·e 347 ~

EXHIBIT SAUNDER.S NO. 15
EDMUND A. SAUNDERS
R. ,],. D. #2
RICHMOND, VIRGINIA

April 24, 1939
:Mr. J olm A. Faulkner, President
Craddock-Terry Company
Lynchburg, Virginia.

Dear :Mr. Faulkner:
In Re: 200 slrnres First Preferred Stock-Edmund A. Saunders
2 shares First Preferred Stock-Jane Quinn .Saunders
2 shares ],in;;t Preferred Stock-Ann Lee Saunders
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Yom letter of April 18th has ibeen received. vVe will agree
to your suggestion that the time for negotiating the fair
cash value of the First Preferred Stock shall be extended
for 30 days in addition to the 30 days following the notice
of dissent which we have previously filed. However, it does
seem to us somewhat inconsistent for the Company to ask
us to waive a statutory requirement and in the same paragraph contend that we have not properly complied with the
Statute in filing· of the dissent notice, we do not agree to or
admit that the Company's claim is correct or at all justified.
1F1:ankly, your letter of April 18th does not seem to us to
indicate any hope of a satisfactory arbitration settlement,
and we feel that time is being wasted in not taking the next
step provided by the Statute, which is for the Company to
request the proper court to appoint appraisers.
As previously stated, we will agree to your suggestion that
the arbitration period he c011tinued for thirty additional days,
and we trust that the Company and all dissenting First Preferred Stockholders can reach an agTeement acceptable to
all before the encl of the extended arbitration period.
Any neg·otiations in whfoh we entered or may enter into as
a result of this letter will be without prejudice to our legal
rights.
page 348 ~ nwaithlg your further advice, we are,
Yours truly,
(Signed) EDMUND A. SAUNDERS
JANE QUINN SAUNDERS
ANN LEE SAUNDERS

EAS:S
Copy to l\:fr. N. B. Handy.
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EXHIBIT SA UNDEHS NO. 16
CRADDOCK-TERRY COMP ANY

LYNCHBURG, VIRGINIA
l\fay 1, 1939

Mr. Edmund A. Saunders
R.F.D.#2
Rfol1mond, Virginia
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In re: 200 shares First Pref erred Stock-Edmund A. Saun-

ders
2 shares First Preferred Stock-:Miss Jane Quinn
Saunders
2 shares First Preferred Stock-Miss Ann Lee
· -.Saunders

Mr. Edmund A. Saunders
R. F. D. #2
Richmond, Virginia.
Dear Mr. Saunders:
Sec your letter of April 24th and especially the second
paragTaph of same in which you state that our previous letter does not seem to indicate any hope of a satisfactory arbitration settlement. It is our desire to arrive at a fair cash
value of your stocks, if possible, without the necessity of an
intervention of Court appraisal or the expense of a protracted controversy, which the writer can ·but feel should be
obviated by a candid and proper approach to the matter.
Our attomeys express confidence in the view that the Vir:2:inin statute shows a. legislative purpose that a dissenting·
stockholder who complies with the act shall be paid the fair
cash value of his shares in a going concern, and as though
no sale had been authorized and ma.de. They say this is
shown by the provisions of the act for appraisal of the fail'
cash value of shares as of the clay before the authority for
the sale is given, authority to sell the whole of the corporation's property and assets including good will necessary to
the continued conduct of its business, and that such a sale
shall not effec.t a dissolution of the vendor corporation. Thii-:
enactment was made, we are advised, after the statutes of
other States which did not contain these provisions liad been
construed to meau that in appraising· shares of stock a
sale of all a corporation's assets under those different statutes was in effect a dissolution of the vendor company and
therefore that the shares of dissenters should be appraised
as though the vendor corporation was liquidating· its assets
and distributing- the proceeds to its stockholders.
page 350 ~ Our counsel say that the embodiment in the Virg'inia Act of provision contrary to the construction placed by the courts upon statutes of other States not
containing· such provisions shows a legislative design that tl1e
Virg:inia law shall he otherw'ise.
In the interest of aniving: at an amicable settlement we
believe it would be helpful if you would obtain from your
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attorneys their view on this point and which seems important
to us.
Very truly yours,
CRADDOCK-TERRY COMP ANY
(Signed) .JOHN A. FAULKNER

President.

,TAF,:EB
page 351 ~

EXHIBIT SAUNDERS NO. lf7
EDMUND A. SAUNDER,S
R.F.D.#2

RICHMOND, VIRGINIA
May 5, 1939

1

:\[r..J olm A. Faulkner, President
Craddock-Terry Company
Lynchburg, Virginia
Dear 1\fr. Faulkner:
In re: 200 shares First Preferred Stock-Edmund A. Saunders
2 shares First Preferred Stock-Jane Quinn Saunders
2 shares First Preferred Stock-Ann Lee Saunders

· Your letter of May 1st replying to our letter of .April 24th
has been received.
Referring to the last parngTnph of your letter of May 1st,
beg to advise that we have not retained personal counsel in
this matter, but have used the advice of counsel for the Trust
Department of First and Merchants National Bank of Richmond, Virginia, where Edmund A. Saunders is a member of
the Bank's Trust Committee a.nd co-trustee, with the Bank,
for the .J anic Q. 1Suunders Trust which owns 100 shares of
the First Preferred Stock of Craddock-Terry Company.
It <loes not seem advisable to us to enter into a. discussion
of the technical and leg·al phases of tl1e controversy betw:een
the stockl1olders and the Company. We have made you a
proposition, giving you the figures w11ich we would accept
for our stock, but ,ve 1iave received from you no cash offer.
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So it would appear to us that little progress has been made
to reach an acceptable amount whieh you would pay and we
would accept for our stock. ·vve suggest that you furnish
us with the final and ]1ighest figure which you will pay for
our stock. If we cannot accept your offer, then ,ve will ask
that you bring·, at the expiration of the period which we have
agreed on for negotiations, the necessary court action for
the appointment of appraisers.
If you nominate the names of persons to be considered by
the Court as appmisers, we would appreciate it if you would
send us a list of the names so that we can mutually
page 352 ~ agree on the names 'before they are submitted to
the Court.
Yours truly,
(Sig-necl) EDMUND A. SAUNDERS

,JANE QUINN SAUNDERS
ANN LEE SAUNDERS
EAS:S
Copy, to Mr. N. B. Handy.
page 353 ~

EXHIBIT SAUNDERS NO. 18

CRADDOCK-TERRY COMP ANY
LYNCHBURG-, VIRGINIA
:May 11, 1939

Edmund A. Saunders, Esq.

R. F. D. #2
Richmond, Virg'inia.
Dear Mr. Saunders:
Your favor of the 5th inst. is received in re the following
~toe.ks of this company, viz:
200 shares of First Preferred held bv vou
2 shares of tFlirst Preferred held by ·.Jane Quinn Saunders
2 shares of First Preferred held by Anne Lee 1Saunders

,v

e offer subjeet to the condition precedent hereinafter
stated, to pay in compromise and settlement and as the fair
caHh value for all of the above shares, $75.00 cash per share.
The above proposal of compromise and settlement is subject
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to the following con di tiqn precedent: That the First & Merchants National Bank of Richmond, Va., as trustee and you
as trustee, shall, within the next ten days, agree in writing
to accept $75.00 cash per share for the 100 shares of First
Preferred stock of this Company held by said Bank and you
in trust for Janie Quinn Saunders ct als; and that Mr. Thos.
vV. Purcell shall also, within said ten days, agree in writing
to aecept $75.00 cash per share for the 10 shares of F1irst
Preferred stock of this Company held by him, individually,
and that Mrs. Louisa P. Allan shall also, within such ten
days, agTee in writing to accept $75.00 cash per share for
the 10 shares of the First Preferred stock of this company
held by her, individually.
If you do not in writing accept this proposal within the
next ten days, or if you do so accept it, and the above condition precedent ibe not fulfilled within such ten days, then
you will be free to assert your rights in such way as you
may be advised, and we will likewise be free to assert our
rights in such way as we may be advised.
If vou should wisl1 further discussion than that
pag·e 354 ~ wl1ic.Ii lrns already occurred through correspondence, we sl1a1l be gfad to have you visit us meanwhile for tba t purpose.
This proposal, of courf:1e, contemplates that upon payment
of tlw offered price the stoek certificates for all of the said
shares shall be endorsed in blank by the respective holders
named therein and delivered to us.
Very truly yours,

CRADDOCK-TERRY COMP ANY
By (Signed) JOHN A. FAULKNER
Its President
JAF:EB
page 355}

EXHIBIT SAUNDERS NO. 19
EDMUND A. SAUNDE·RS
R. F. D. #2

l}ICHMOND, VIRGINIA
May 22, 1939
l\lr. J olm A. F 1a.ulkner, President
Craddock-Terr~r Company
Lynehlmrg, Virginia
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Dear Mr. Faulkner:
ht re: 200 shs. First Preferred Stock-Edmund A. ,Saunders
2 shs. First Preferred Stock--,J ane Quinn Saunders
2 shs. First Prefencd Stock-Ann Lee Saunders
Your letter of -May 11th, making an offer of $75.00 pee
share, subject to certain conditions stated in your letter, has
been received.
Your offer of $75.00 is declined as we feel the fair ca.sh
value of these· shares is gTeatly in excess of the fig·ure offered by yo1t~ ·
.
If you should wish to furthei· discuss this matter, we will
he glad to hear from you.
Yours truly,
(Signed) EDMUND A. SAUNDERS
,TAN]} QUINN SAUNDERS
ANN LEE SAUNDERJS

EAS:S
page 356 ~

EXHIBIT SAUNDERS NO. 20
EDMUND A. SAUNDERS
R._F. D. #2
RICHMOND, VIRGINIA

June 14, 1939.
Mr. John A. ,Faulkner, President
Craddock-Terry Company
Lynchburg·, Virginia
Dear Mr. Faulkner:
I hereby withdraw the following propositions wbich I verbally submitted for immediate acceptance to vou and vour
counsel during· your visit to Rfohmond on May 31., 1939:
1. To accept $115.00 per share for my 200 shares of First
Preferred Craddock-Terry Company ,Stock
2. Yon withdraw your eontcntion that mv notice of dissent
was not filed witl1in' the ninety davs as provided hY the Statute; I to ap:ree not to bring s1.1it
dissolve the so~called sale
of the assets of Craddock-Terry Company to ,John l\L Miller,
Jr., and others.

to
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I am sending this letter by registered mail, return receipt
requested, so as to· insure its safe and prompt delivery.
Yours truly,
(Signed) EDMUND A. SAUNDERS.

EAS:S
Reg·istered Mail
Return receipt requested
page 357 ~

EXHIBIT SAUNDERS NO. 21
CRADDOCK-TERRY COMP ANY
LYNCHBURG, VIRGINIA
June 16, 1939

Edmund A. rSaunders, Esq.
R. F. D. no. 2
Richmond, Va.
Dear Mr. Saunders:
Your letter of the 14th inst. sent by registered mail is
just at hand withdrawing· your proposals of compromise as
to your 200 shares of First Prefened stock of this company
made in the conference held without prejudice in Richmond
on the 31st ult.
Your letter states you submitted these proposals for immediate acceptance. That was not our understanding for
we supposed you knew, and the writer expressly stated, that
such proposals would have to be submitted to this company's
hoard of directors. Accordin!2;ly and with dispatch after
my return herQ a special meeting of this company's board
was called for considering your proposals for the first time
made at said conference ( other, tliat is, then that this company pay you $115. per share for your First Preferred stoek
which was declined at the conference) and such special meeting was held on the l2th inst. vVhile the board felt any suit
y~n mhrht bring for setting· aside the sale would be ultimately defeated, it nevertheless realized that such litigation
would probahly be protracted and expensive, and il therefore authorized the makin~ of an agreement with you wherelJy
tl1ii;; company would, as you proposed, waive all question
about the propriety and timelyness of your notice of dissent
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in consideration of your agreeing that you would institute
no proceeding· attacking· the sale.
Other pressing m~tters have prevented my taking this up
with you since said board met.
It was the writer's understanding- also that your aforesaid
proposals were concurred in by the representatives present
at said conference of the holders of the other 124 shares of
~.,irst Preferred stock of this company, and I so reported to
this company's board of directors. It authorized the making· of such agreement with you as to your 200 shares provided that the holders of the other 124 shares represented at
said meeting· would make similar agreements-that is, this
company would make no agreement with any
page 358 ~ holder of any of said 324 shares represented at
said confere nee unless all holders thereof made
like agreements.
Vv e assume that the withdrawal of your proposals by your
aforesaid favor of the 14th inst. applies to all such holders.
Unless therefore we are promptly informed to the contrary
we will proceed on this assumption.
Of course this letter is also without prejudice.
Very truly yours,
CRADDOCK-TERRY COMP ANY
(Signed) JOHN A. FAULKNER,
President.
page 359 ~

EXHIBIT SAUNDE·RS NO. 22
EDMUND A. SAUNDE-R1S
R.F.D.#2
RICHMOND, VIRGINIA
,Tune 17, 1939

Mr ..Tohn A. Faulkner, President
Craddock-Terry Company
Lynchbmg, Virginia
Dear Mr. Faullrnc1·:
I have vour rcg-isterecl mail letter of .June 16th delivered
at noon, Jtme 17th. Your letter is in replv to mv letter of
.Tune 14tl1, in which I withdrew from further consideration
the propositions ve1~bally submitted, for immediate acceptance, to yon and your counsel during· your visit to Richmond
on May 31, 1939.
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I am forced to differ with you in the statement made in the
first part of your second paragraph, as to statements which
you are under the impression you made in my presence during our May 31st meeting. You may have made these statements to Mr. Ryland and others after I left the meeting, but
my remarks as to the said propositions were addressed to
.Mr. Kemp and in closing my -remarks, I requested that I be
given immediate answer. Mr. Kemp nodded and said that
I would hear from Craddock-Terry at once. I then left the
meeting.
I further cannot agree with your contention that you acted
with dispatch, for my offer was made on May 31st and a board
meeting was not held until ,Tune 12th, although a majority
of your board is constituted by salaried officers who have
their offices in the same building or city. All other directors are residents of 'Lynchburg· with the exception of one
who lives in Richmond and could attend a special meeting
on short notice. After the board acted, on the 12th instant,
you delayed in advising· me until June 16th (letter received
by me June 17th), which was after you had received my withdrawal.
The assumption, set forth in the last parag-raph of your
letter is correct so far as any Craddock-Terry Company First
Preferred stock in whicl1 I am interested is concerned. I am
not conscious of any definite propositions which
page 360 ~ were submitted to you at the meeting other than
those which I personally made covering my
shares. As you remember, I left the meeting before it closed
so do not know of any proposition which may have been made
by :i\f r. Purcell or others.
Yours truly,
(Signed) E. A. SAUNDERS

EAS:S
page 361 ~

EXHIBIT SAUNDERS NO. 23
ED:MUND A. SAUNDE·RS

R.F.D.#2

RICH~[OND, VIRGINIA
J unc 20, 1939.
~fr .•Tohn A. Faulkner, President
Craddock-Terry Company
Lynchburg, Virginia
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Dear Sir:
In re : 200 shares First Preferred Stock-Edmund A. Saunders
2 shares First Preferred 8tock-J ane Quinn Saunders
2 shares First Preferred Stock-Ann Lee Saunders

This is to advise that. we have employed Meade and Talbott,
attorneys-at-law, Masonic Building, Danville, Virginia, as
counsel to represent us in pursuing our claim for proper compensation to be paid us for our first preferred stock with
dividends tlue and accrued.
· vVe have authorized counsel to file petition for us in the
Bill of .Complaint of vV. D. Powell and others v. CraddockTerry Company and others now pending in the Corporation
Comt of Lynchburg, Virginia.
Yours truly,
E. A. SAUNDERS
(Signed) :EDMUND A. SAUNDERS
.JANE QUINN SAUNDERS
ANN LEE SAUNDERS

EAS:~
page 362
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EXHIBIT PURCELL NO. 1
6402 Tliree CI10pt R.oa.d,

Richmond, Virginia
March 22, 1939.
Craddock-Terrv Company
Lynchburg·, Virginia
Atf,mtion, Presfrlent

Gentlemen :
'rlw unclcrsfo:ned i8 tlw rep;istered li0Ide1· of ten shares of
tl10 First Prcferre<l Stock of the Craddock-Terry Company.
Consent. affreement for the sale of t11is company's propertieH
a8 outlined in your letter dated Au~;ust l, 1938, was not
sfo·11ed. PlN1~e aC'lccpt this letter as formal notice of dis~ent
to the terms of tl1c sa1e and ns a formnJ request and demand
tlrnt the fnir cash vn]ue of this stock be ascertained as pro-
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vided for in Section 3820a and 3822 of the Virginia Statutes.
As a :first step in ascertaining the claimed value of this
stock I ask that your company, as provided by law, furnish
me with its valuation.
I will also be obliged if you will kindly advise me in the
sale and delivery of the assets of your company to the Craddock-Terry Shoe Corporation what provision was made for
the protection of the dissenting· stockholders, either in the
way of assets retained or security, that will insure the payment for thiP stock by your company.

V m-y truly yours,
TH.OS.

vV.

PURCELL

TWP:G
page 363 ~

EXHIBIT PURCELL NO. 2
1810 East Fourth Street
Charlotte, North Carolina

:March 23, 1939.
Craddock-Terry Company
Lynchburg, Virg'inia

Attention-, President
Gentlemen:
The undersigned is the re~:istered holder of ten shares of
the First Preferred Stock of the Craddock-Terry Company.
Consent agreement for the sale of this company's properties
as outlined in your letter dated August 1, 1938 was not
si:2.·ned. Please accept tl1is letter as formal notice of dissent
to the terms of the sale and as a formal request and demand
that the fair <:ash value of tllis stock be ascertained as provided for in Section 3820a and 3822 of the Virginia Statutes.
Very truly yours,

LOlTJ.SA P. ALLAN.

3~6
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EXHIBIT PURCELL NO. 3

John .A. Faulkner, President,
John W. James, Vice-Pres.,
Charge of Sales
Chas. G. Craddock, Jr., VicePres., Charge of Mfg.
A. V. Weekley, Treasurer.

L. ·F. Almond, Vice-Pres.,
Charg·e of Mdse'g.
H. A. Wells, Controller...Secretary
R. H. Cox, Assistant .Secretarv
John ~W. Craddock, Jr., Sales
Manager.

•Tobn vV. Craddock
Chairman Board of Directors
Established 1888
CRADDOCK-TERRY COMP.A.NY
Ma.nufacture1·s of
SHOE-S
Lynch burg-Virginia
March 23, 1939.
Thos ...W. Purcell, Esq.
6402 Chopt Road
Ricl1mond, Va.
Denr Mr. Purcell :
Your favor of the 22nd inst. relative to vour 10 shares of
First Prefened stock of this Company is at hand, in which
you notify us of your dissent to the sale consummated in
.January last, and make formal request and elem and that the
fair cash vnlue of your stock be ascertained as provided by
the Code Sections vou mention.
As Cracldock-Te1:rv Co. was authorized on November 14th
last by the vote of the holders of at least eighty per centum
of each class of its stock issued and outstanding to make the
sale referred to by you, it is probable that. your notice of
dissent was not given, and your request and demand that the
fair cash value of vour stock be ascertained was not made
wit.l1in the ninety days provided by the Code Sections ref erred to by you. This letter is not to be understood by you
in any event, as waiving the right of this company to rely
upon its legal rights, whatever they may be, in respect to
your notice not having been given and your request and derntmd not having· been made until today.
vVe do not understand your statement that as a first step
in ascertaining: the claimed value of the stock you ask that
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this Uompany, as proYided by law, furnish you with its valuation. The writer knows of no such provision of
page 365 ~ law, but apart from that the company is quite unable to furnish you with the requested valuation.
According to a local broker's '' bid and asked'' circular of
February 1, last, $50.00 is bid ~mcl $55.00 is asked for First
Preferred Shares. Numerous factors though enter into the
appraisal under tl1e statute as to the day contemplated thereby, and we cannot forecast what such an appraisal will determine to 1be the fair cash value.
You ask us, too, to advise you what provision was made for
protecting dissenting· stockl1olders in the sale and delivery
of the company's assets to Craddock-Terry Shoe Corpora-:tion, either in the way of assets retained or security that will
insure payment for this stock by this company. You will
observe from the terms and conditions of the sale stated in
the exhibits sent to you and all other stockholders with our
letter of August 1st last, that it. was contracted the new
corporation should by its written obligation to this Company
hind itself (1) to pay, discharge and perform all this company's debts, contracts, obligations, undertakings and liabilities ( exceptinp; liabilities to stockholders on account of
their respective stockholding·s) at the time of consummation
of the sale, and (2) to pay to this company, on its demand,
sucl1 sums as will be equal to tb~ amounts, if any, that this
Company shall, pursuant to the statutes, have to pay to its
stockl1oklC1rs who do not consent to 8uch sale and who a.re
dissntisfied therewith, as the fairly agreed upon or judicial
determined fair cash value of their sh::ares, etc.
Craddoek-Terry Shoe Corporation has executed and delivered to this company the written obligation above referred
to! and we regard that as ample seC"urity for enabling us to
pa:v the fair cash value of the shares of dissenting stockholders who pursue the comse the statute provides. We are
dad to say that so far those dissenting are :but few in numher.
Very trnly· yours,
B~~

CRADDOCK-TERRY COMP ANY

tTOHN A. PAULKNEH
President.
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EXHIBIT PURCELL NO. 4
C~.ADDOCK-TERRY COMP ANY,
LYNCHBURG, VIR.GINIA
March 27, 1939

Mrs. Louisa P. Allan
1810 East Fourth Street
Charlotte, N. C.
D~ar Madam:
·,ve received on the 27th instant your letter of the 23rd instant 11odfyii1g· us of your dissent and your request or demand that the fair cash value of vour shares be ascertained
by app·~·~isal under the statute. . we arc of the view that
y~mr notice of dissent was not given and your request or demai1d for appraisal was 11ot made within the time prescribed
by the statute, a.nd, therefore, so state herein, in order that
you may not be unµer the impression that we acquiesce in
or agT~e to any contrary view or waive any right of this
coiripany arising from your notic~ of dissent not having been
given and your request or demand for appraisal not made
until the 23rd instant.
If we slu~.ll hereafter negotiate with you in endeavoring to
reach an agreement as to our paying; you the fair cash value
your shares, this company shall not thereby be understood as waiving any of its rights by reason of your aforesaid notification or demand or request not having been given
until the date above mentioned.

or

Very truly yours,
CRADDOCK-TERRY COMPANY

By
JOHN A. FAULKNER,
President.
,JAF;EB
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EXHIBIT PURCELL NO. 5
6.402 Three Chopt Road

R.ichn;iond, Virginia
:March 30, 1939.

]\fr. John A. Faulkner. President
Craddock-Terry Company
Lynehburg, Virginia.
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Dear Sir:
I acknowledge your favor of tJ1e 23rd inst. addressed to
me as the holder of ten shares of the :first Preferred Stock
of your company and in reply to my favor of the 22nd inst.
I notice your question as to whether or not the date has
expired for registering my dissent and beg to say that I take
the following ground:

I am of the opinion that the three months period should
be calculated from February 1, 1939, and in no event from
a date earlier than January 23, 11939. Section 3822 of the
Virginia Statutes speaks of '~ three months after the date.
of said meeting." ·while Craddock-Terry Company made a
sale of its assets on authorization of written consents of its
stockholders, under Section 3820a, the rights of dissenting
stockholders are the same as those involved in a merger of
consolidation, covered by Section 3822. In my opinion in
mentioning the '' da-te of said rneet-ing,n the statute provides
a definite date when the transaction was consummated and
::i, date of whic.h the stockholders were given due notice.
In
the present case, no formal notice was given to stockholders
who might wish to dissent that a sufficient number of consents had been secured on a certain date, that the actual
sale was to be consummated on a certain date and that anv
dissentg must be made within three months from a. certain
date. There was no certaintv that the sale would be made
at the exact moment that 80% consents from each class of
stock had been received; in fact! in the authorization consent and agreement, such consent was made binding subject
to the limitation-'' ('b) if there shall have been before that.
date (Feb. 1, 1939) executed and delivered to you similar
consents and agreements by stockholders as aforesaid holding at least 80% of each class of your stock now issued and
outstanding, but said sa-le, conveyance and transpag-e H68 ~ fer be not conswmnz.ated on or before January 31,
1940, then upon the ha17pening of either of such
events:, this consent and agreern1!nt shall cease to be eff ecti?Je." The inference there is clearly that even thoug·l1 80%
consents be obtained, still tl1e sale might not be consummated.
Until the sale was consummated, there certainly was no need
for a stockholder to dissent and ask for an appraisal of hiR
stock. I have consulted my counsel about this and l1e agrees
with my views as expressed above and I will maintain thi~
position.
On the supposition that I am correct, I am proposing sett] ement at 11.0 ( redemption price) and accrued interest, thfa
valuaHon being• clearly set forth in claims through statements
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set out by your company from time to time in connection
with the proposed plan of sale.
I do not think that the quotations referred to by you can
be treated HR a measure of the value of the stock, as it can
be readily <·orn,trued that this valuation is placed on account
of the reimlts obtained by the management and not by the
value of the tissets employed.
Haviu~ expressed my views as to the value of the stock
in question, 1 shall be pleased to hear from your managemrn t in c,rcl01· that if an agreement can not be reached within
the time limit, I may take such ·1egal steps as I ma.y be advi~ed to be proper in the premises.
Very truly yours,
THOS. W. PURCELL
TWP:G

P. S. It is understood that any negotiations are without
prejudice to my legal rigl1ts.
pag,, 369
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EXHIBIT PURCELL 6

Note: The~ same identical letter as "Exhibit Purcell No.
5" to Mr. tT ohn A. ·Faulkner, President, Craddock-Terry Company: Lynchburg·, Virginia, dated March 30th, 1939, and
sip;ned by Tbos. vV. Purcell, was also copied and sig·ned ·by
Louisa P. Allan, and marked "Exhibit Purcell No. 6''.
page 370 ~

EXHIBIT PURCELL NO. 7
Craddock-Terry Company

April 8, 1939.
l\I rs. Louisa P. Allan,
1810 :B1ast F1 ourth Street,

Charlotte, N. 0.
D\.•nr l\irs. Allan:
Replyinp: ta your favor of the 1st inst. relative to the not.ice of dissent given us by you on the 4th inst. as to the 10
shares of First Pr~ferred stock of this company, we do not
lmow whether you mtend us to consider as final your state-
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ment that you propose settlement at $1J10 ( redemption price)
and accrued interest". You add that "this valuation ibeing
clearly set forth in claims through statements set out by your
company from time to time in connection with the proposed
plan of sale.'' We do not lmow to what you refer as we have
never set out any valuation or made any such statement. We
will appreciate it if you will inform us what is referred to
by the last above quoted language.
,ve observe your statement of your opinion as to your
dissent having been given to us within the statutory period.
We do not agree with your reasoning or conclusion as to
that, and reserve our rights in that matter.
The statute authorizing the sale does not provide for paying a dissenting holder of i:;harcs of a preferred class the
price at which by charter a corporation has the option of
retiring by lot or otherwise the shares of such class. At
most that option in the company would be a small factor
even where a selling company was in a :financial situation .to
exercise such option, and obviously this company with its
loss in capital has ·been in no such position. Its charter also
provides the company may at its option retire by lot or otherwise .Second Preferred shares at $110 and accumulated dividends. If your position were right-that is, the optional
retirement price fixes the amount of the fair cash value of
preferred :;,hares when sale is made-then a dissenting holder
of ,Second Preferred shares could likewise claim
page 371 ~ that the value of his Second Preferred shares is
$110 and accumuhlted dividends, or the same as
the value of First Preferred shares. Such claims would defeat the very purpose of the law. The clear intent of the
statute is that the company must pay what shares of dissenters are fairly worth and so that they will have in cash
tbe equivaltmt ·of the· fair and just value of tlieir shares as
of a given time.
The fair cash value of any share, we are advised, involves
a consideration of numerous faetors, including, of course,
among others, the company's assets, its earning capacity, investment value of shares which latter is determinable largely
by the amount and regularity of dividends, its capital situation, market values, etc.
"\Ve shall lbe glad to learn whether your statement mentioned was intended to be your final figure. We may add
tlrnt it is our wish to pay the fair cash value of your shares
if that cnn be fairly agreed upon, but on the other hand, if
that cannot be done then we reserve all rights arising from
ilu.: circumi;;tances that notice of dissent was not given until
the 22nd ult. Of course this letter is without prejudice as
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to those rights and being for the pm·pose of effecting, if possible, an amicable adjustment shall not be used in any legal
proceeding.
Very truly yours,
CRADDOCK-TERRY COMP ANY
By: ,JOHN A. FAULKNER, Pres.
page 372 ~

EXHIBFr PURCELL NO. 8

FIRST AND MI~RCHANTS NATIONAL BANK
RICHMOND, VIRGINIA

April 10, 1939.
l\fr. John A. Faulkner, President
Craddock-Teny Company
Lynchburg, Virginia
Dear Mr. Faulkner:
I have just written a reply to your letter of April 8 in the
matter of 100 shares of the ·First Preferred Stock of Craddock-Terry Company held in Trust for :Mrs. Janie Quinn
Saunders et al.
You have doubt.less noticed the similarity of letters also
written ·by the writer personally and for his sister, Mrs.
Louisa P. Allan, of ·Charlotte, N. C.
I have been particular in writing these separate letters
so that tllerc could be no question as to the individual rights,
but it has occurred to me that we can materially shorten our
correspondence if you will permit me to write in the future
in belm1f of both my sister and myself. Should this appeal
to yon I will lJe glad to lrnve such a paper as you wish :Mrs.
Allan to sign authoriz.ing me to repl'esent lier, or I will have
her execute a generul power of attorney in fact for this purpose.
0

Verv
.. trulv•. vonrs
.
,

THOS. "\V. PURCELL.
TWP:G

Craddock-Terry Co., et als., v. W. D. Powell, et als.
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EXHIBIT PURCELL NO. 9

Established 1888
CRADDOCK-TERRY ·SHOE CORPORATION
:Manufacturers of
SHOES
Lynchburg, Virginia

Office of
.John A. Faulkner, President
April 11, 1939.
Mr. Thomas W. Purcell,
6402 Chopt Road,
Richmond, Va.
Dear Sir:
Your letter of the loth with reference to your sister, Mrs.
Alla.n. we would suggest that you just have her send us a
letter authorizing you to represent her and that will be all
tl1at is necessary in the premises.
Very truly yours,
JOHN A. FAULKNER,
President .
.J.AF:EB
nage 374 }

EXHIBIT PURCELL NO. 10
April 14, 1939.

Mr. John A. Faulkner, President,
Craddock-Terry Company
Lyncl1burg·, Virginia.
De~ir M.r. Faulkner:
I have you fa.vor of April 11 stating that in order to reprm.:ent mv sister, l\frs. Louisa P. Allan, 1810 East Fourth
Street, Charlotte, N. C., a letter from her will be all sufficient.
I wish to thank you for your courtesy.
I enclose J1erewith the letter as requested, wl1ich I will be
pleased to J1ave you acknowledge at your convenience.
I am sorry to hear through your secretary that you are
confined to your home witl1 a cold.
Very truly yours,
TWP:G
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EXHIBIT PURGELL NO. 11
11810, East Fourth Street
Charlotte, North Carolina.
April 14, 1939.

Mr. John A. Faulkner, President,
Craddock-Terry Company
Lynchburg, Virginia.
Dear Sir:
This is to authorize and request you to recognize my
brother, Thomas W. Purcell, 6402 Three iChopt Road, Richmond, Va., as ·being duly authorized to represent me as a
holder of ten shares of First Preferred Stock in your Company, in any and all matters that may pertain thereto; and
I hereby agree to bind myself to any action he may take in
my behalf.
Very truly yours,
(Signed) LOUISE P. ALLAN.
page 376 ~

EXHIBI'r PUB.CELL NO. 12
June 21, 1939.

Mr. John A. Faulkner
President of Cradqock-Terry Company and
President of -Craddock-Terry Shoe Corporation
Lynchburp;, Virginia.
Dear Sir:
Mrs. Louisa. P. Allan, who claims to have given proper
notice of her dissent to the pla.il for the sale of the assets
of Craddock-Terry Company as· a g·oing concern to CraddockTerry Shoe Corporation, through .Tames H. Dillard, J. T.
Noell, Jr., and John M. Miller, Jr., has elected to assert her
rights as a dissenting stockholder of the Craddock-Terry
Company by filing a petition and joining in the prayer of the
bill in the chancery cause now pending· in the Corporation
Court of Lynchburg· under the style of vV. D. Powell, etc. v.
Craddock-Terry Company et als. On behalf of Mrs. Allan
we have been authorized and directed to prepare such a peti-
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tion, and we wish to notify you that it will be filed in said
cause on or before June 26, 1939.
Very truly yours,
MEADE AND TALBOTT
By (Signed) EDWIN B. MEADE.
EBM'B
page 377 ~

EXHIBIT PURCELL NO. 13

Note.: The same identical letter as "Exhibit Purcell No.
12" signed by Meade and Talbott to Mr. John A. Faulkner,
President of Craddock-Terry Company and President of
Craddock-Terry Shoe Corporation, Lynchburg, Virginia,
dated June 21, 1939, in regard to notice of dissent of Mr.
Thomas W. Purcel1, and was marked '' Exhibit Purcell No.
13''.
page 378 ~

At another day, to-wit, at Lynchburg corporation c.ourt May 27th, 1940.

On motion of the complainants, W. D. Powell, Edmund A.
Saunders, Jane Quinn Saunders, Anne Lee Saunders, The
First a.nd 1\forcliants National Bank of Richmond, Virginia,
and Edmund A. =Saunders, Trustees for .J anic Quinn Saunders
and others, Thomas vV. Purcell, and Louisa P. Allan, they
nre allowed to file their written election in this cause, which
is accordingly done. But the rigl1t is reserved to any defendant to move tlie Court to reject said motion or election
and to the Court to entertain and pass judgment on said
motion.

pag·e 379

~

ELECTION.

·

Filed May 27, 1940.
This day come all of the complainants in the above styled
cause, namely, W. D. Powell, Edmund A. Saunders, .Jane
Quinn Saunders, Anne Lee Saunders, The First and Merchants National Bank of Richmond, Virginia, and Edmund
A. Saunders, Trustees for Janie Quinn Saunders and others,
Thomas W. Purcell, and Louisa P. Allan, and state to the
Court that they elect to claim that the sale of all of the assets
of the Craddock-Terry Company to the Craddock-Terry Shoe
Corporation, pursuant to Section 3820a of the Code of Vir-
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ginia, 1919, as amended, under the plan and upon the terms,
conditions and considerations submitted to the stockholders
of Craddock-Terry Company in its printed letter to its stockholders, dated Aug·ust 1, 1938, a copy of which is filed with
the amended bill of complaint as '' Exhibit Stockholders'
Letter 3 ", and the distribution of the stock of CraddockTerry Shoe Corporation acquired under said sale among the ,
stockholders of Craddock-Terry Company in accordance with
said plan, caused and resulted in a liquidation of the assets
of the Cra<;].dock-Terry Company within the language of the
· 'stock certificates issued by such company and held
page 380 ~ by all of said complainants; that none of said
complainants assented to said sale and the plan
of distribution of the purchase price therefor, and all of them
dissented thereto by giving proper and sufficient notice to the
Craddock-Terry Company; that said complainants are entitled to assert their rights in this cause and are entitled to
a decree directing Craddock-Terry Company and/or Craddock-Terry Shoe Corporation, and/or John A. Faulkner, John
W. Craddock, D. I-I. Dillard, J. T. Noell, Jr., John W. James,
John l\L Miller, Jr., T. G. Hobbs, Charles G. Craddock, and
L. F. Almond, to pa.y to said complainants and each of them,
the value of their stock as fixed by their respective stock certificates, which under the facts and circumstances of this case
--~ 100.00 per share, together with such interest as the Court
may m r proper.

W. D. POWELL,
EDMUND A. SAUNDERS,
JANE QUINN SAUNDERS,
ANNE LEE SAUNDERS,
THE FIRST AND :MERCHANTS NATIONAL
BANK OF RICHMOND, VIRGINIA, and
EDMUND A. SAUNDERS,
Trustees for .Janie Quinn Saunders and Others.
THOMAS vV. PURCELL,
LOUISA P. ALLAN,
By Counsel.

MEADE. & TALBOTT,
Their Attorneys.

page 381 ~

At another day, to-wit, at Lyuchhurg corpora-tion court, Aug'Ust 29th, 1940.

On the motion of the defendant, Craddock-Terry Company·,
leave is given it to file, and it accordingly this day filed, its
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motion in writing together with the grounds thereof, to reject and dismiss the written ''Election'' of the complainants
that was filed herein pursuant to the decree pronounced in
this cause on, to-wit, May 27, 1940.
page 382

~

MOTION BY DEFENDANT CRADDOCKTERRY CO~I.P.A,i"\TY, A. VIRGINIA CORPORATION, TO REJECT AND DISMISS '' ELECTION" OF COMPLAINANTS.
Filed Aug. 29, 1940.

All the complainants having·, on their motion, been allowed
by decree pronounced in this cause on, to-wit, May 27, 1940,
to file their written ''Election'' herein, and having accordingly then filed such ''Election'', but with the right reserved
by said decree to any defendant to move this Honorable Court
to reject said motion or "Election'' and for the Court to entertain and pass judgment on such motion to reject, and all
the complainants having announced that they have concluded
their testimony in this cause, this defendant Craddock-Terry
Company, pursuant to the right reserved to it by said decree so to do, hereby moves the court to reject and dismiss
::mid ''Election'', but in so moving the rejection and dismissal
of said "Election", said Craddock-Terry Company does not.
waive but on the other hand saves and reserves to itself all
its other rights, including its right to take and present testimony in support of its answer heretofore filed in this cause,
if for any reason its said motion should not be sustained.

I.
This Defendant Craddock-Terry Company as
page 383 }- and for the grounds of its aforesaid motion to reject and dismiss the written ''Election'' so made
by the Complainant W. D. Powell, says that said Complainant Powell has heretofore waived and is now estopped to
make or claim any and all rights he may ever have had to
assert that the sale made by Craddock Terry Company of its
assets as a going concern and mentioned in said ''Election''
caused or resulted in a liquidation of its assets within the
language of its stock certificates, because:
1. Said Complainant Powell was on, to-wit, August l, 1938,
and since hitherto has continued to be, as the record in this
cause shows, the O'\vner of 122 shares of First Preferred and
66 shares of Second Preferred stock of this Defendant, and
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which are the same shares of stock mentioned and listed in
his original and amended bills of complaint in this suit, and
referred to in his said "Election", and during all of such time
said Powell has had, as the record in this suit shows, full
knowledge and information of the plan of sale by Craddock
Terry Company referred to in his said bills of complaint
and said ''Election'' and of all the terms, conditions and considerations of said sale and of his rights under said plan of
sale and pursuant to the Statutes of the State of Virginia
(which are embodied in Sections 3820a and 3822 of the Code
of Virginia of 1919, as amended) authorizing such sale, and
which such rig·hts entitled him to either consent to such sale
or to dissent thereto, and in the. latter event to proceed, as
provided by said Statutes, to have the fair cash value of his
said shares of stock determined by judicial appraisal and such
fair cash value paid to him by said Craddock Terry Company, and that otherwise he would be deemed to have elected
to participate in the plan of said sale on the basis therein
provided for stockholders of his class and not thereafter to
be entitled to demand or receive the fair cash value of his
shares; and said complainant Powell being such stockholder
as aforesaid, and with such full knowledge and information
as aforesaid did, in reliance upon the validity of said plan
of sale and of said Statutes on, to-wit, September 14, 1938,
as plaintiff, institute against said Craddock Terry Company,
as defendant, in the Corportion Court of the City of Lynchburg, Va., a certain action at law by a motion and petition
against said Craddock Terry Company for a declaratory
judgment for the construction of certain provisions of this
defendant's charter and the stock certificates issued thereunder and held by him for his shares of stock in order and
for the purpose, as alleged by him in his said motion and petition, that throug·h and by means of such declaratory judgment h~ ~voulcl be enabled to act intelligently in deciding and
determmmg whether he would consent to said plan of sale
and ~mite ther~in or dissent thereto and avail of the rights
provided for lnm under and pursuant to said statutes; and
Raid Powell as plaintiff in said action ag·ainst said Craddock
Terry Company as defendant therein thereafter prosecuted
said action to final judgment in said Corporation Court, and
which final judgment was rendered on, to-wit, December 10,
1938, and adjudged that by the provisions of said company'~
charter and said stock certificates issued thereunder, said
Powell was not entitled, in the event of a liquidation of said
company, to a preference of payment from its assets for
the accumulated and unpaid dividends on his said shares of
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stock; and that after such final judgment of said
page 384} Corporation Court said Powell, still with such
full knowledge and hiformation as aforesaid, and
still relying upon the validity of said plan of sale and of said
statutes, soug·ht and on, to-wit, April 17, 1939, obtained from
the Supreme Court of Appeals of Virginia a writ of error
to said final judgment of said Corporation Court, and he
thereafter prosecuted, as plaintiff in error, in said Court of
Appeals against said Craddock Terry Company, as a defendant in error, his said writ of error to a final judgment in
said Court of Appeals in reliance upon the validity of said
plan of sale and of said statutes, and thereby obtained from
said Court of Appeals on, to-wit, February 26, 1940, its final
judgment affirming said judgment of said Corporation Court.
Said Craddock Terry Company files herewith and avouches
the record in said action at law, and consisting of the following:
(a). '' Record No. 2152 '' of said Action at Law in said
Supreme Court of Appeals of Virginia, and which includes,
in addition to the Record of said action in said Corporation·
Court, the judgment of said Corporation Court in said action rendered on, to-wit, December 10, 1938, the petition of
said Powell for the writ of error aforesaid, the brief of said
Craddock Terry Company in opposition to said petition and
assignment of cross error; ancl
(b). Reply brief of said Powell filed in said Court of Appeals on, to-wit, September 20, 1939; and
( c ). Supplement to record and motion by said Craddock
Terry Company, Defendant in error, to dismiss said writ. of
error and filed in said Court of Appeals on, to-wit, October
20, 19·39 ; and
(cl). Supplement to record and Answer of said Powell to
said motion to dismiss said appeal, and filed in said Court
of Appeals on, to-wit, October 28, 1939; and
( e). Final Judgment of said Court of Appeals rendered
on, to-wit, February 26, 1940, affirming· the judgment of said
Corporation Court in said declaratory judgment action, and
which stands in full force and effect.
And during the pendency of said action at law the said
Powell, as complainant, instituted this suit in equity against
said Craddock Terry Company and others as defendants on,
to-wit, May 12, 1939, and by his original and amended bills
herein and by the depositions taken and filed on his behalf
and the stipulations forming· part of said depositions, showeth
that the sale mentioned in said written election was consum-
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mated on, to-wit, January 23, 1939, without any departure
from the terms of said plan of sale and said statutes, and
that he still relied upon the validity of said plan of sale and
. _': . said statutes as entitling him to have judicially
page- 385. ~ determined the fair cash value of his said shares
· · · · and as so determined paid to him.
2. Said Complainant Powell, stockholder as aforesaid, with
such full knowledge and information as aforesaid and after
and with full knowledge that the sale referred to in his said
written "Election" had been made and consummated on, towit, January 23, 1939, pursuant in all respects to said plan
of sale and said statutes ( as fully appears from his original
bill of complaint in tltls suit in equity and the exhibits made
parts thereof, and the depositions and exhibits taken and filed
herein on his behalf) did on, to-wit, April 15, 1939, and still
relying upon the validity of said plan of sale and said statutes, serve upon said Craddock Terry Company a written
notice signed by him bearing date April 13, 19'39 ( and being
his "Exhibit Notice 2'' with said original bill herein) notifying said Craddock Terry Company that as such stockholder
as aforesaid he dissented to said sale and that in giving such
notice he did not elect to adopt the statutory procedure set
forth in Section 3822 of the Code of Virginia, as amended, fo1·
the detennination of the fair cash value of his shares, but
that he would institute a suit in equity against said Company and others for the purpose of establishing the fair cash
value of said shares and to establish his claim for accumulated dividends thereon, and for obtaining a decree of pay. ment to him of the fair cash value of said shares and the
amount of his claim to accumulated dividends as might be
allowed in such suit, and for obtaining a decree for the payment to him of the fair cash value of his shares and the
amount of his claim to accumulated dividends as might be allowed in said suit in equity; and thereafter on, to-wit, May
12, 1939, said Powell, as complainant, suing· on bel1alf of himself and other stockholders of Craddock Terry Company
similarly situated, instituted this suit in equity against said
company and others as defendants in reliance upon said written notice, and by his original bill in this suit prayed, amonµ;
other things, that the fair cash value of his said shares ( and
being the same shares referred to in said notice and in hi8
said ''Election'') prior to said Company's sale of its properties as a going· concern, be established and determined, and
that Craddock Terry Company be required to pay him in
cash the fair cash value of said sl1ares as so determined.
3. Said Powell, on, to-wit, August 1, 1938, and continuallv
thereafter, had such full knowledge and information as afore-
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said of the plan of the sale mentioned iu his said" Election''
and of the statutes pursuant to which said plan of sale was
made, and of his rights under said plan of sale and under
said statutes ( Sections 3820a and 3822 of the Code of Virginia of 1919 as amended); and on, to-wit, August 1, 1938,
said Powell owned, in addition to the shares of stock of Craddock Terry Company hereinbefore mentioned as owned by
him, five other shares of its First Preferred and five other
shares of its Second Preferred stock and held therefor and in
his own name the stock certificates of said company therefor
until, to-wit, September 2, 1938; and on, to-wit, September
2, 1938, and still being the owner thereof, he, said Powell,
transferred or caused to be transferred said five shares of
First Preferred and said five shares of Second
page 386 ~ Preferred stock into the name of his attorney,
Edwin B. Meade, Esquire, and said Powell thereafter continued to own all of said shares, although thereafter
standing in the name of his said attorney, until, to-wit, June
2, 1939; and on, to-wit, June 2, 1939, and with full knowledge
and information that said sale had been consummated on,
to-wit, January 23, 1939, in all respects pursuant to said pla11
of sale and said statutes ( as appears by the afore said original bill, and the aforesaid depositions and exhibits therewith)
the said Powell's said attorney acting for and with the authorization of said Powell surrendered unto said Craddock
Terry Company the said five shares of First Preferred and
five shares of Second Preferred stock in all respects pursuant
to said plan of sale and said statutes and received in exchange
therefor from said Craddock Terry Company, pursuant to
said plan of sale and on the basis thereof, five shares of Craddock Terry Shoe Corporation's :first Preferred stock and five
shares of Craddock Terry Shoe Corporation's Second Pref erred stock and 3%, shares of said Craddock Terry Shoe Corporation's Common stock; and thereby and with such full
knowledge and information as aforesaid said Powell accepted
and availed of the plan of said sale and the advantages
thereof.
The foresaid ''Election'' by said Complainant Powell of
May 27, 1940, is contrary to and inconsistent with each and
all of his actions and transactions set forth in sub-paragraphs ·
l, 2 and 3 above ; and said Powell having· in each and all of
said actions and transactions relied upon the validity of
said sale and said statutes and accepted and availed of the
benefits and advantages thereof, he thereby waived any right
to claim, and is therefore es topped to claim, as in said '' Election" he claims, that said sale made under and pursuant to
said statutes is invalid.
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II.
Each and all of the complainants, the Complainant Powell
IJy his original Bill and each of the others by their several
petitions uniting- in said orig-inal bill, and when each and all
of them had full knowledge and information of the plan of
the aforesaid sale by Craddock Terry Company of its assets
as a going concern and of said statutes (Sections 3820a and
3822 of the Code of Virginia of 1919, as amended) and of the
consummation of said sale on ,January 23, 1939, pursuant to
said plan of sale and said statutes, and of their rights thereunder respectively, have severally relied upon and continued
to rely upon, the validity of said sale and of the statutes pursuant to which the same was consummated on January 23,
1939, as entitling them, as stockholders of Craddock Terry
Company dissenting to said sale, to have judicially appraised
the fair cash value of the shares of stock of Craddock Terry
Company alleged to be owned by them respectively (by said
original bill and their aforesaid several petitions) as of a
time prior to said sale, and as so determined paid to them aR
provided for in said plan of sale and in said statutes, excepting only that they ha-ve severally claimed that said sale was
void in so far, but not otherwise, as it allegedly affected or
impaired their rig·hts •respectively to receive, ill
pag·e 387 ~ addition to such fair cash value as so determined,
payment of the dividends accumulated and unpaid prior to the consummation of said sale on their 1·espective shares; and all of which is shown hy the complainant Powell's original bill and the exhibits therewith, the aforer-;aicl petitions of the other complainants uniting in said orig·inal bill, and the depositions and exhibits therewith taken, concluded and filed herein on behalf of the complainants priol'
to their aforesaid written "Election'' of, to-wit, May 27,
1940.
And the aforesaid copy of the record and proceedings filed
herewith of said action at law by. said Powell as plaintiff
against said Craddock Terry Company as defendant show!S
that in said action it was finally ad.judged on, to.;wit, Febrna ry 26, 1940, that the provisions of the charter of Cradclo<"'k
Terry Company and of its stock certificates issued thereunder
conferred no preference for the clhriclends accumulated anrl
unpaid upon either or both of its First Preferred or Seco1Jrl
Preferred shares for payment from the capital assets of sair1
Company in the event of its liquidation; and the pleaclh1°·,~
of the complainants and eacl1 of them in this suit in e1uih·
mid the exhibit~ filed therewith and on their behalf and t]w
nforesaid depositions and exhibits therewith taken, concluded
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and filed on their ,behalf show that the provisions of said
charter and of the stock certificates issued thereunder to
the complainants respectively for their several shares of stock
claimed to be owned by them respectively are identical with
the provisions so finally judicially construed in said action
at law as aforesaid .
.A.nd said depositions and exhibits therewith taken, concluded and filed herein on behalf of said complainants prior
to their said written "Election'' of May 27, 1940, show that
the complainants and each ·and all of them relied, and continued to rely, with full knowledge and information, upon the
validity of said plan of sale set forth in Craddock Terry Company's letter of August 1, 1938, to its stoc~holders (and being "Exhibit Stockholders_ Letter 3" with the original bill
of complaint herein), the consummation on January 23, 1939,
of said sale pursuant to said plan, and the statutes of Virginia ( embodied in Sections 3820a and 3822 of the Code of
Virginia of 1919, as amended) authorizing the same, as entitling them and each of them as stockholders of Craddock
Terry Company to the rights provided by said plan of sale
and prescribed by said statutes for stockholders not consentjug and/or who should dissent, as provided by said statutes,
to said sale; and the complainants' pleadings in this suit and
said depositions and exhibits show no proof or attempted
proof (a) of any departure in the consummation on January
23, 1939, of said sale from the plan of sale and the statutes
authorizing the same, or, (b) that any fact or circumstance
became known to the complainants or any one or more of
them after the filing of the original bill of complaint in this
suit and before the filing of the amended bill of complaint in
this suit that was not known to each and all of them when said
original bill was .filed, or, ( c) to support any of the allegations made by the complainant Powell's amended bill filed
in this suit (and united in by all the other compage 388 ~ plainants) of any fraud, constructive or otherwise, in said sale, or any inadequacy of consideration for said sale, or ( d) that the complainants or any one
or more of them will by said plan of sale, its consummation
as aforesaid and said statutes authorizing the same, be forced
to accept an inadequate consideration for their respective
shares, or ( e) that Craddock Terry Company did not receive
for its properties and assets transferred and delivered in said
sale, sufficient assets or funds with which to settle and satisfy
the lawful rig·hts of complainants as stockholders of Craddock Terry Company whether they respectively did not consent to said sale or not consenting did also dissent thereto
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in the manner and within the time prescribed by said statutes.
The aforesaid ''Election'' of the complainants of May 27,
1940, shows that each of them thereby seeks rights and remedies contrary to and inconsistent with the rights and remedies theretofore asserted by them respectively in this suit
since its institution in reliance upon the validity of said plan
of sale, its consummation as aforesaid and the statutes autho1·izing the same, and until complainants had concluded
herein in· the month of May, 1940, the taking of testimony
on their behalf. In the absence of any testimony showing
that in the consummation of said sale there was any departure from said plan of sale or said statutes or that any fact
or circumstance concerning said sale has become known to
the complainants or any of them that was not known by them
and all of them during and throughout their aforesaid reliance upon the validity of said sale and said statutes authorizing the same, the complainants and each of them have
waived any and all right to claim, and are now estopped to
claim, by said "Election'' or otherwise that said sale or the
statutes authorizing· it and which establish their rights, are
invalid.
Respectfully submitted,
CRADDOCK TERRY COMPANY.
By MALCOLM K. HARRIS,
S. V. KEMP,
Its Attorneys.

July 25, 1940.
page 389

~

COURT'S :UE,MO. FOR DECREE.

Filed in clerk's office corporation court of Lynchburg Oct.
12, 1940.

Powell et als.
V.

C'raddock-Terry Co. et als.
The plan of sale contemplated distribution and liquidation
of all of Craddock-Terry Company's assets. From a practical standpoint it resulted in a dissolution of the corporation. It plainly proposed to go out of business. It sold everything that it had including its good-will. Its stockholder~
were advised of a _plan of distribution which has been carried
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into effect. and has resulted in the distribution of all its assets except those which represent the interests of these complainants. The provision of the statute, Section 3820-a of
the code to the effect that such a sale cannot, or will not, work
a dissolution has no bearing upon the decision of the case.
Dissolution in the sense of a cessation of its corporate franchise can have no bearing· on the matter.
The case of Geiger v. Americam Seeding Machine Co., 79
A. L. R. 614, is in many respects closely in point with our
case. It was held in the opinion that the Ohio Statutes did
not attempt to regulate distribution of the proceeds of sale,
and that in the absence of such regulation the proceeds could
not be distributed in derog·ation of the preferred stockhold.
ers' rights as established by their stock certificates.
/
In the development of the law as to corporations there /
has arisen the question as to whether a corporation could sell
all of its assets to the end of disabling itself from carrying
on its objects without the consent of all its stockholders. See
note 103 A. S. R., at page 548. Aside from statutory enablement it was pretty generally lrnld that a corporation ,vas under no binding oblig·ation to its stockholders, or rather to a
minority of them, to carry on its business when to do so
would result in waste and destruction. And that with the
authorization of the majority in such circumstances that a
sale could be had. See note, supra-. The statutes were enacted to quiet any doubt as to the corporate powers. They
did away with the necessity of special provisions in the charter authorizing· sale of the entire business. In the lig·ht of
the rule which had general acceptance as to the right to sell,
my view is, that the provisions for the dissenting stockholder
to have the fair cash value of his stock fixed as of the day.(
before the sale ,vere intended to apply to those cases in which 1i
liquidation and distribution were not an element in bringingabout the sale. But applied where liquidation was not to
be had, as in a case where the dissatisfied stockholder dissented on the ground that the price was inadequate, or that
the sale was ag·ainst sound policy for other reasons. If th:s
was ·not true a stockholder in a failing corporation whose flf,;sets were sold under authority of the majority for the purposes of liquidation, mig·ht in some cases have his stock appraised as of the day before the sale and receive a great deal
more than Iris certificates entitled him to in the liquidation.
The Virginia statutes as I read them do not deal with cfo~tribution in liquidation. Certainly not in terms. And if it
could be fairly said. that they did, the result would not be
changed, because I would have no hesitancy in saying thnt
any such attempted impairment of the contract obligations
1

\./I/

1
'

/
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of the holders of the several classes of stock would be unconstitutional.
page 390 ~ The question was touched upon in the Geiger
case, but the Court expressed no opinion, as the
statute attempting regulation of distribution in liquidation
was not in effect at the time of the sale.
An exclusive remedy should fit the foot of both parties.
For every Scylla there is a Charybdis. Suppose the sale here
in issue had been for cash, and the distributive shares of complainants in the liquidation had been less than the value that
could ha.ve been established on the day before sale would, or
could, defendants, or the common stockholders, have contended that the statutory remedy wa.s exclusive? In the absence of some conduct estopping them to claim more than the
fair cash value as of the day before sale complainants have
but one remedy, and that is the one they have elected to pursue.
As I understand it there is no contention advanced that
there is estoppel by acquiescence, or failure to protest. I
cannot see how there could be. Certainly there must be affirmative conduct, or inconsistent positions in judicial proceedings. There is no duty to threaten; there was no duty
to seek an injunction.

COMPLAINANTS DO NOT CLAIM IN DISAFFIRl\IANCE OF THE SALE. They complain of the distribution
of the proceeds. I understand, of course, that defendant's argument goes to the point that the plan of distribution was a
component part of the sale and that complainants cannot at
one time recog·nize the distribution as being a part of tlw
sale, and now take the position that the sale was one thing;
the distribution of the assets another. But I see no inc011sistency in their conduct and will briefly outline my reasonR
for this view.
First, as to Powell's suit for declarntory judgment. The
record of that proceeding· fails to show that Powell recognized, or held out to defendants, that he would he bound to
finallv accept the cash value of bis stock as of the dav bC'fore
the sale. He based his petition upon the ground th~t there
was a dispute between him and Craddock-Teny Co. abou-tthe accumulated dividends on his stock, and upori the furth01·
gTound that he would not be able to act intelligently in rf.rnrd to the proposal of sale unless this dispute was settled
The Trial Court, not Powell, in answer to the assertion that
the cont.rovers? was not ripe for adjudication advanced the
theory that negotiations for the sale had progressed to a
point where it might be said the sale ,vas in a state of embryo,
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so to speak, and as the question as to the dividends would
have a decided bearing upon the determination of the fair
cash value of Powell's stock that the controversy had sufficient actuality to warrant taking jurisdiction of it. The Appellate Court decided the question adversely to Powell. But
only as to the dividends. Nothing was decided as to the rights
in liquidation, either as to remedy or otherwise. Surely there
is nothing· in the record of this proceeding which puts Powell
in the position of having affirmatively averred that he was
bound to follow the statutory procedure.
Grant that he did for the sake of argument, was his conduct in obtaining the declaratory judgment so inconsistent
with the position he now takes as to call for the Court's judgment that he has been guilty of the violation of some rule of
public or judicial policy, bad faith or reprehensible conduct
which for bids his talring the stand he now does. See Am.
Jur., Estoppel, Sec. 72. I do not think so. The rule a.s to
inconsistent positions in judicial proceedings is capable of
being badly abused. It should not be applied except in those
cases where there is plain reason for doing so.
page 391 ~ Nor can I see how the fact that Powell accepted
five shares in the new corporation affects his
standing. Undoubtedly he should be held responsible for any
consequences that follow. Accepting the shares in his attorney's name does not change the result. But as I have said
above his recognition of the existence of the new corporation's purchase of the old company's assets cannot affect the
results of this litigation. His claim is not in disaffirmancc
of the sale.
Now, it appears pretty plainly that the notices of dissent
all were given upon the assumption that the dissenters would
pursue their remedy in accordance with the statutory provisions for appraisement. To my mind there is no serious
doubt as to this. I cannot say what their thoug·ht was as to
what they could establisl1 as fair cash value under this procedure, but I think it fairly plain that they could not have
believed that in following· the statute they could have gotten
the par value of their stock.
Nor does the statement in Powell's dissent that he would
not follow the statute, but bring· a suit in equity, lmve any
weight. The equity proceeding mentioned in his dissent was
another method of ascertaining· the fair cash value of his
stock as of the day of the sale. That was all that was said
in the ,vinfree case.
Conceding such to be the case were complainants estopped
thereby? To bring- about this result some detriment must
have been caused defendants. Of course, the company as such,
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could suffer none. But getting down to the substance of
things could there have been any detriment to the other stockholders caused by their dissent notices? See Sec. 75, Estoppel, Am. Jur. When the dissent notices were given the sale
had been carried out. I ,cannot say whether stockholders consenting after the sale had been consummated were affected.
I do not know when they delivered up their stock, or how
many did so after the :filing of the original bill, after the filing
of the amended bill, or after the :filing of the motion of election. I regard the effectuation of the sale as the determinative factor. The dissents had no bearing on that. Nor do I
regard the dissents as being conduct directed towards stock. holders assenting subsequent to the consummation with that
degree of directness which the law requires to work an
estoppel. As to inconsistent conduct as distinguished from
inconsistent positions, see Sec. 75 Am. Jur., Estoppel.
Powell's original bill contained directly inconsistent prayers for relief. No motion was made to have him elect. No
demurrer was filed on this score as I understand it, though
as to this I mav misconstrue the demurrer :filed to the amended
bill. However this may be it could never have resulted in
anything but an election. And this has been made. I cannot
say what relief was sought. There were several prayed for
but none alternatively, and if it now be said that you asked
for relief predicated upon a state of facts inconsistent with
those upon which the relief now asked must be based, the
reply is, that the facts a.re tbe same; I made a blanket demand for several reliefs in connection with those facts, all
of which could not have been granted, but that which I ask
now I asked then. Such an inconsistency is not of the character that estops.
The motion to dismiss the election will be overruled. If
defendants desire to take testimony, it must be concluded by
October 30th, 1940. A decree may be prepared in accordance with this memorandum.
HENRY C. LEIGH, Judge.

9/28/40.
page 392 ~

At another day, to-wit, at Lynchburg· corporation court, October 12th, 1940.

This cause came on this day again to be heard upon the
papers formerly read therein; the deposition, tog-ether with
exhibits filed therewith, of W. D. Powell, taken on his own
behalf and filed in the Clerk's Office of this Court on N ovem-
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ber 24, 1939; the depositions of R. T. Marsh, Jr., and others,
together with exhibits filed therewith, taken on behalf of the
complainants other than W. D. Powell and filed in the Clerk's
Office of this Court on May 20, 1940; the written election filed
by complainants by leave of Court in its decree pronounced
in this cause on May 27, 1940; the written motion for defendant Craddock-Terry Company, a Virginia corporation, to reject and dismiss said election of complainants, filed in this
cause by leave of Court on August 29, 1940, with which written motion said defendaut filed and made a pa.rt of the record
in this suit, Record No. 2152 of the law action for declaratory judgment of said W. D. Powell v. said Craddock-Terry
Company et als., which included in addition to the record of
said action in the Corpora.tion Court of the City of Lynchburg, Virgfoia, the judgment of that Court entered in said
action on December 10, 1938, the petition of said Powell for
the writ of error awarded by the Supreme Court of Appeals
of Virginia, the brief of said Craddock-Terry
page 393 ~ Company in opposition to said petition and assignment of cross error, the reply brief of said
Powell filed in said Court of Appeals on September 20, 1939-,
the supplement to record and motion by said Craddock-Terry
Company, defendant in error, to dismiss said writ of error
and filed in said Court of Appeals on October 20, 1939, supplement to record and answer of said Powell to said motion
to dismiss said appeal, filed in said Court of Appeals on October 28, 1939, and final judg·ment of said Court of Appeals
rendered on February 26, 1940, affirming the judgment of
said Corporation Court in snid declaratory judgment action,
and was argued by counsel.
On mature consideration whereof and for the reasons g·iven
in the Court"s written memorandum for decree dated September 28, 1940, which shall be filed with the papers as a
part of the record in this cause, IT IS ADJUDGED, ORDERED ~ND DECREED: That the written motion filed
by defendant, Craddock-Terry Company, a Virginia corporntion, by leave of Court, on August 29, 1940, to reject and dismiss said written election filed aforesaid by lea.ve of Court by
the complainants on May 27, 1940, be and the same is hereby
overruled, to whfoh action the defendant, Craddock-Terry
Company excepted.
And it appearing that the said Craddock-Terry Company,
aforesaid, reserved in its said motion to reject and dismis~
its right to take and present testimony in support of its answer heretofore filed in this cause, IT IS FURTHER AD,JUDGED, ORDE.REiD AND DECREED That said Craddock-Terry Company, or any other defendant, may take tes-
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timony in support of their said answer, but the same must
be taken and concluded on or before October 30, 1940.
pag·e 394

~

At another clay, to-wit, at Lynchburg corporation court, October 12th, 1940.

This cause came on this day again to be heard upon the
papers formerly read, and on the decree entered on the ..... .
day of October, 1940, and upon the motion of the defendants
that the time specified in said decree for the taking of said
depositions, to-wit, October 30, 1940, be enlarged and extended
to the 15th day of .November, 1940, and in consideration of
said motion the Court hereby modifies the aforesaid decree
so that the time fixed for the ta.king and concluding of the
depositions of the defendants, or any of them, shall be extended to N OYember 15, 1940, but there shall be no further
extension thereafter.
To the Clerk of the Corporation Court of the City of Lynchburg. Will you kindly enter this decree in the above styled
suit.

HENRY C. LEIGH, Judg·e.
This 11th day of October, 1940.
page 395 ~

Filed Nov. 14, 1940.

The depositions of David H. Dillard, John A. Faulkner,
H. A. ·wells, Richard Hancock, Oscar Drinkard and W. Bass
·wood, taken before me, the undersigned, Jessie McGehee, a
Notary Public in and for the City of Lynchburg-, Virgfoia,
between the hours of nine o'clock a. 111. and five o'clock p. m.,
on November 7th and 8th, 1940, at the offices of Kemp,
Hobbs, Daniel and Davidson, in the Law Building, Lvnchburg·, Virginia, pursuant to the attached and annexed notice,
to he read in evidence on behalf of the- defendants in that certain suit in chancery pending in the Corporation Court of
the City of Lynchburg-, Virginia, wherein vV. D. Powell, suing-, &c., and Edmund A. Saunders, Jane Quinn Saunders,
Anne Lee Saunders, the First and Merchants National Bank
of Richmond, Virginia, and Edmund A. Saunders as Tn13tees
for Jane Quinn Saunders, and others, Thos. Purpage 396 ~ cell and Louisa P. Allen are the complainants,
and Craddock Terry Company, a Virginia Corporation; ~John A. Faulkner, John W. Craddock, D. H. Dillard, ,J. T. Noell, Jr., John W .•James, John l\L Miller, ,Tr.,
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T. G. Hobbs, Chas. G. Craddock, L. F. Almond and Craddock
Terry Shoe Corporation are the defendants.
Appearances: Mr. Edwin B. Meade, of counsel for the
Complainants. Mr. T. G. Hobbs and Mr. S. V. Kemp, of
counsel for the defendants.
page 397

~

DAVID H. DILLARD,
a witness of lawful age, first being duly sworn,
deposes and says as follows, to-wit:
DIRECT EX.A.MIN.A.TION.

By Mr. ,Kemp:
Q. Mr. Dillard, please state your age, residence and occupation?
A.. Fifty-one years old, residence, Lynchburg·, Virginia,
occupation, President of the Old Dominion Box Company.
Q. Will you please state when you first ,became officially
connected with the Craddock Terry Company?
.A.. My recollection is not exact, but I was first a director
in 1929 and in 1930 there was formed an executive committee, which I headed as chairman.
Q. Did you continue to be a director from say, 1929 until
the time Craddock Terry Company sold its assets and good
will to the Craddock Terry Shoe Corporation 1
.A.. I did.
Q. Please state whether you had anything to do with the
payment of Craddock Terry Company's indebtedness as it
existed in 1929 and what the debts of the company then were,
I am speaking of the debts to the banks.
Q. This debt to the banks as near as I recall was somewhere in the neighborhood of two and a half million dollars
in 1930, and the banks due to the general economic financial
conditions all over the country were pressing Craddock Terry
Company for payment and curtailment. I am
page 398 ~ under the impression that in 1930 two of the principal banks with which we were doing business,
the Guaranty Trust Company in New York and the First
W'isconsin Bank of Milwaukee, declined to continue to carry
their loans and they pulled out.
The account was paid them virtuallv under their promise
to go back and continue to lend us money, but after thev got
their money they declined to do it.
..
Q. What other banks principally were creditors of Craddock Terry Company at that time?
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.A. The three banks, in New York, the Manufacturers Trust
Company,_the National City Bank, and the Bank of :Manhattan
and Trust Company, the First National Bank of Baltimore,
the First National Bank of St. Louis, the First National Bank
of Chicago, the First and Merchants National Bank of Richmond, and the Lynchburg National Bank of Lynchburg. As
well as I remember, I think that is all of them.
Q. What, if any, steps were taken in an effort to meet the
demands of these bank creditors Y
A. During that period the company made an orderly effort
as it could to reduce its inventory, collect its accounts, and
liquidate its affairs as far as it could do so, in .order to meet
the demands of the hank, with the result that that indebtedness, I would say, within a period of two years was reduced
from two and a half million dollars, to approximately one
million and a quarter dollars.
page 399 ~ Q. Please state whether the banks were acting
in concert in their dealings with Craddock Terry
Company¥
A. The banks, through an agTeement, acted in a body, almost as an individual among themselves, that is, none of them
would do anything unless all of them agreed to do the same
thing, and the banks were virtually in a position to dictate
to the company, of course, not in detail, its policy, its general
policy to the end towards liquidating in order that they could
be paid out.
Q. Was there, or not, any change made in the Board of
Directors of Craddock Teny Company by reason of the pressure of the banks or otherwise that such should be done 1
A. Yes, the directors of Craddock Terry Company had up,
I think until 1930 or 1931, been composed primarily of the
men active in its organization and departmental heads of the
company. The banks did not like that, feeling that it was
under the exooutive dominance and definitely sugg·ested the
forming of a directorate composed of at least a majority of
men who were not under the company's active employment,
or that is, under the executive dominance of tl1e company.
In forming that board, it was done in keeping with that and
brought one member of the Bank creditors on to the Board.
Q. Was the board reduced in number?
A. The board was reduced in number from some 25, as we1I
as I remember, to 7.
Q. And how many of the executive beads of the
page 400 ~ Craddock Terry Company continued on the
Board?
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A. Three, because at that time I was President of the company and there was 1\fr. John W. Craddock, Chairman of the
Board, and Mr. T. M. Terry, Vice-President and Treasurer
and they were the only three members from the firm that were
retained on the board.
Q. And the four men who were added to the three you have
named to make up the board of seven, consisted of who 1
A. J. T. Noell, Jr., John 1\L Miller, Jr., John A. F'aulkner
and T. G. Hobbs.
Q. Please state what course, if any, was reached or required by the Bank creditors as to a reduction of the debts
they held against Craddock Terry Company?
A. The bankers definitely put it up to us to employ the
firm of S. E. Leidesdorf and Company, who were accountants and had a department of efficiency engineers, and in my
opinion these engineers were primarily liquidating agents.
Q. Of what place was this company that you have mentioned I
A. New York City.
Q. ·what was the resulU
A. The result was that they had a larg·e corps of men in
here who did work towards the reduction of the company's
inventory and collection of its accounts and made further
reductions in the bank indebtedness. In making these reductions in the inventory they did so at a substantial
page 401 ~ loss to the company. It was at a time when distress merchandise did not have much of a chance,
and that was virtually what we had, was distress merchandise, we had to go out really to get money out of it and the
mark down was something terrific. I do not remember as to
how much the actual loss was, but I think the company's records for that period in which they were in there would really
reflect what was the loss by the forced liquidation in that
period.
Q. How long were Leidesdorf and Company or its employees in the plant of Craddock Terry Company!
A. I think they came in there the early part of 1932 and
left about the end of the year 1933, or the first of the year
1934, but the company's records will definitely show that.
Q. Do you know to what extent the indebtedness of the
company was reduced to. the banks during their period of
operation, I mean the period of Leidesdorf and Company's
operation 1
A. I don't remember exactly what it was, but it is my rccol-
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lection now that the indebtedness to the banks when Leidesdorf went there was about $865,000.
Q. You mean that was the indebtedness about the time of
their withdra,val, don't you Y
A. Yes, sir.
Q. Do you know what the indebtedness was when they came
in theref
A. I don't remember, but I am under the impage 402 ~ pression it was somewhere in the neighborhood
of a million dollars or slig·htly more.
Q. That would indicate that they only reduced the indebtedness by some $200,000.
A. I think that is about correct, but the records of the company would more accurately show that, but that is my recollection of it.
By Mr. Meade: Counsel for complainants objects to all
of the foregoing questions and answers upon the ground
that they are totally immaterial and irrelevant to the issues
here involved, especially in view of the fact that the complainants have filed an election claiming liquidation and the
only question before the Court is whether or not the facts
and circumstances show there was a liquidation resulting, by
reason of the sale of the assets of the old company to the new
company, and in such liquidation what the rights of the complainants are.
By Mr. Kemp:
Q. Do you know what losses the company suffered dnrin~;
the period of Leidesdorf 's operations in the plant?
A. I am under the impression that it ran somewhere in
the neighborhood of more than two million dollars, but the
records of the company, I think, will more accurately show
that. They wound up with a capital deficit of approximatelv
two million dollars at the time Leidcsdorf and
page 403 ~ Company went out of there.
Q. Please state when Crnddock Terry Company last declared any dividend on any of its shares of stock?
A. According to my recollection t11e last dividends werP
paid in 1930 on the preferred stock.
Q. From that time until it consummated the sale in 1939
to the Craddock Terry Shoe Corporation was any dividend
declared by Craddock Terry Company 011 any of its stock?
A. None.
Q. Will yon please state whether Craddock Terry Company
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suffered any losses in respect to any properties it owned
in Milwaukee, "Wisconsin f
A. It is my recollection that in 1932 we discontinued the
operation of the factory and jobbing house in Milwaukee.
Those properties, according to my recollection, had a value
of something over a million dollars. They have been idle
from that time up to the present, and the company has been
totally unsuccessful in finding a buyer for them at a. tremendously reduced price, in fact, they had a realty board
make an appraisal of the property on what they thought it
could be sold for, and it is my recollection· that they advised that $100,000 would be the top price that they could
hope to get on the sale of those properties.
.
Q. Was that appraisal of the Milwaukee plant made about
page 404

r

1938?
.A. I think it was. Howe.ver, the company had
consistently made efforts to sell the property from

the time we vacated them right on up to the end, but we have
never been able to find any interested buyer that would give us
any kind of a proposition.
Q. Do you know what that represented in the way of capital
investment by the Craddock Terry Company, the Milwaukee
plant?
.A. I cannot remember those :fig·nres, but it could be gotten
from the books. I think the :Milwaukee property, as well
as I recall, at the present valuation of $100,000 would represent a loss of somewhere between $700,000 or $800,000 on
that property.
Q. Do you know of any loss suffered by the Craddock
Terry Company in respect to the plant in St. Louis, Missouri?
A. The company owned a distributing house in St. Louis,
on Washington Street, and my recollection was that they carried it on their books a.t something in the neighborhood of a
quarter of a million do11ars. That property is still vacant,
and I am under the impression that they have had that appraised by a local realty board, when they were trying to force
a sale and get out from under it, and the best figure that
has ever been suggested ·was $23,000, and at that price we
found no buyer.
Q. When did Craddock TerIT Company cease to use the
St. Louis property?
A. I think in 1934 or 1933.
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Q. Has it ever since that time used that proppage 405 ~ erty ¥
A. No, sir.
Q. Do Craddock Terry Company have any investments
along the Pacific Coast, if so, what kind "l
A. Craddock Terry Company owned stock in a distributing
house. The Craddock Terry Company of Orego11 operated a
distributing house at Portland, Oregon and one at San Francisco and they had $200,000 in stock and they had a large
account against that concern for shoes. As a result of an
investigation it was found necessary and desirable to liquidate that business and it was done, and it resulted in a loss
to Craddock Ter_ry Company of its entire $200,000 in preferred
stock, and also about $110,000 to $115,000 in its accounts receivable. Again, the company's records will give you the
exact :figures on that.
In addition to the jobbing house, the company had made
an effort to establish a number of retail stores and there were
a number in lower California, some in Chicago area, some in
Florida, and in addition to the stores which the company
owned and operated in Virginia and North Carolina. These
stores, other than Virginia and North Carolina stores were
unprofitable and they were all liquidated and on which the
company took a very substantial loss.
Q. Were those stores established by Craddock Terry Company as a means of outlet for their product of shoes f
A. Yes. Craddock Terry Company had, I think, in its
peak year gone up to about $20,000,000 of busipage 406 ~ ness and other shoe operators entered the field
with chain stores, and I think the Craddock Terry
Company management thoug·ht it desirable to get into the
retail sales end, and they put in these stores with the idea
that it would give them a volume for their factory, furthermore, that they would not suffer operating loss on the stores.
Q. Are you able to say whether or not the former volume
of $20,000,000 annually was maintained for any period of
time?
A. It was not. There wHs a substantial decline. I think,
each year from that figure. However, the $20.000,000 volume
existed before I was actively connected with Craddock Terrv
Company.
·
·
Q. Are you able to st.ate to what extent that volume diminished, if at all, between the time you came with Craddock
Terry Company in 1930 find say, 1933 and 1934?
A. My recollection is that the volume, when I came with
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Craddock Terry Company was less than one-half of that,
around eight or nine million dollars. I do not remember the
detail of the figures, but it was very much smaller volume
and definitely less than ten million dollars.
Q. Of course, you are· aware of the fact that prior to the fall
of 1929, when the great financial panic set in that business had
been prosperous generally throughout the country?
A. Yes.
page 407 ~ Q. Was it during that period of industrial prosperity that they had a volume of twenty million
dollars?
A. It was in that period that they had a volume of twenty
million dollars and likewise in that same period of prosperity
they made an expansion of the distributing houses and re-·
tail stores.
Q. What was the business of Craddock Terry Company
at the time you came into it as a director and for many years
before?
A. Manufacturing and the Distribution of shoes.
Q. Its principal office was in Lynchburg, was it?
A. Yes.
Q. And it had been in business for some thirty or forty
years before 1930, I believe f
A. I think some forty yea.rs, yes.
Q. Engaged always in the manufacture and distribution
of shoes?
A. Yes.
Q. Its factories were all in Lynchburg 1
A. At one time it operated plants at St. Louis and in Milwaukee as well as at Lynchburg, but as I stated before, the
Milwaukee and St. Louis manufacturing plants were discontinued in the early part of 1930.

By Mr. Meade: Objection is made to the foregoing questions and answers which follow my first objection to this
point, upon the ground that these questions and
page 408 ~ answers arc wholly irrelevant and immaterial.
By Mr. Kemp:
Q. Please state whether after the withdrawal of Leidesdorf and Company from the Craddock Terry Company's plant
and offices, there was any continued pressure by the banks
for the balance owing on their debt!
.A. It was apparent that if the Leidesdorf Company remained in the business it would result in its complete liqui-
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elation with heavy losses, and the only way that they could get
them out-the banks had them in there-was to make some
arrangement to pay the banks out. This was done by selling
the company's accounts to the "'\Villi~m Iselin Company, on
which we realized money enough to retire the existing bank
indebtedness.
Q. Before there was any sale made by the company of its
accounts to Iselin and Company was any attempt made by
Craddock Terry and Company to raise money in any other
my for paying its bank debt 1
A. They made about every effort humanly possible. They
appealed, among other things, to the Reconstruction Finance
Corporation, who entertained the company's application for
a loan. They made a full and complete investigation of it,
as I recall, with the final result that they could not make a
loan because the company was prohibited from placing a
lien or mortgage on any of its assets. There was no use
at that period to appeal to other banks because of the company's earning record, its losses and its capital
page 409 ~ deficit and the general banking condition existing
at that time simply made it impossible to establish new relations with other banks which would extend us
credit.
Q. Do I understand that the reason the Reconstruction
Finance Corporation w·ould not make a loan was due in any
respect to the provisions in the company's charter prohibiting
it from encumbering its property1
A. It is my understanding that it was declined solely on
the ground that it could not make a loan because it could
not secure it with a mortgage against the company's property which was prohibited in the Craddock Terry Company
charter, a provision which stated that there could be no lien
or mortgage on any of its assets.
Q. In respect of the renewals by the hanks that held the
loans of some eight hundred or nine hundred thousand dollars against Craddock Terry Company, clid they give any
assurance that these loans would be renewed from time to
time1
A. No, they did not. On the othc1· hand they insisted thnt
all the notes be made uniform and at the same maturity dater am pretty sure I am correct, that all of them have the same
maturity date so that such action that any one would take
the rest were in a position to take similar action.
Q. For how long a period was each renewal loan, do you
remember?
, 1
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A. My recollection is they were made for a ninety day
period.
·
Q. Do you recall whether or not these bank
page 410 ~ creditors made any requirement at any time before the notes were actually paid off a.bout the
company's accounts receivable being assigned to the banks
as security for these notes?
A. I have a recollection that in the fall, I think, of 1933,let me get at it this way-the shoe business required at a
certain period of the year more money than it does at other
periods. In the summer you can reduce your indebtedness
and inventories down and then they are substantially built
up in the fall, and the attitude of the banks in demanding
payment of the aooount ·w!as tha.t thety virtu.ally grabbed
the cash that the company got into its hands during the summer, or caused the company to pay it to them on their indebtedness, and when the fall came along, in order that we
could operate, it was necessary that we temporarily have
additional money and my recollection is that we consigned
accounts receivable which were handled through one of the
banks, I think the First and Merchants Bank, John M:. Miller,
Trustee, in which several hundred thousand dollars were
loaned out temporarily on the consignment of those accounts
to the banks, they participating in that loan proportionately
in keeping with the indebtedness of the company to them.
Q. I assume that that was a requirement made by them
as a condition to furnishing the company with money necessary for its continuance in business?
A. It was made by them for that purpose solely.
Q. They thereby protecting their notes that
page 411 ~ they already held from the company?
A. Yes, sir.
Q. Did you have anything personally to do on behalf of
the Craddock Terry Company with the various creditor banks
in endeavoring to obtain extension at times?
A. During my period of activity there, as chairman of the
executive committee and as President of Craddock Terry
Company, during the period of Presidency, I maintained contact with the banks, and it was a job in itself, traveling from
one point to the other, to see them in an effort to get them
in line and keep them from foreclosing their loans against
the company.
Q. You have mentioned that you were President of the company. How long was that, do you remember?
A. I think 18 months.

380

Supreme Court of Appeals of Virginia

Q. Wheµ did you cease to be President t
A. My recollection is about October 1, .1933.
Q. Who succeeded you¥
A. I am under the impression that a committee was formed
to carry the a ff airs on for a short period of time, and then
Mr. Geo. P. Utley was elected President.
Q. ,vhere was he from f
A. He was formerly manager at Milwaukee.
Q. You have mentioned that you went from place to place
in connection with endeavoring to get extensions of time.
·what places did you visiU
A. I visited every place where ,vc had a hank
page 412 ~ account, New York, Baltimore, Chicago, St. Louis
and Richmond, and also the group meeting, which
was held, I don't know whether it was thirty or fifty or ninety
days, but at least there was a group meeting of all the banks
together in New York City.
Q. Did you attend those group meetings ·r
A. Yes, sir.
Q. By group meetings I suppose you mean representatives
ofA. Of each of our creditor banks.
Q. After Craddock Terry Company sold its accounts receivable to Iselin & Company of New York, how did you con~
tinue to. obtain money for operating f
A. As soon as the goods were shipped the invoice was
assigned to Iselin & Company and they advanced cash to
the company a@;ainst that sllipment.
Q. The accounts were actually sold to Iselin & Company?
A. Yes.
Q. And of course, they made some charge for their serv~
ices?
A. Yes.
.
Q. Did that continue up until the time of the consummation
of the sale of the company's assets and good will to the
Craddock Terry Shoe Corporation!
A. Yes.
Q. Are you able to say what have been the earnings, if
any, of Craddock Teny Company, from the time yo1i went
there as a director in 1930 and until the sale was
page 413 ~ consummated to the Craddock Terry Shoe Corporation i
A. The first vear showed a ·verv substantial loss. but some
of the later years they had a small profit, very little better
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than a break-even, but a small profit. I would say from 1934
on its actual operation reflected a small profit.
Q. Were these earnings or profits carried to the capital
account¥
A. Yes.
Q. In reduction of the capital deficit?
A. Yes.
Q. ·what was the result as of the time of the CraddockTerry Shoe Corporation f
By Mr. Meade: Objection is made to the foregoing questions and answers on the ground that they are totally immaterial and irrelevant.
Byl\fr. Kemp:
Q. Answer the question.
A. The Craddock-Terry Company had reduced its deficit
at that time to approximately $2,000,000.
Q. It appears from an exhibit filed with complainant's bill
in this case, marked Exhibit "Stockholders Letter No. 3 ",
which is the letter of August 1, 1938, from Craddock Terry
Company to its stockholders that you and Mr. John M. Miller,
Jr., ancl 1\fr. James T. Noell, Jr., made a proposal of purchase
to Craddock Terry Company, to purchase all of its assets and
good will other than its franchise to be a corporapage 414 ~ tion, and by which proposal you three gentlemen
were to form a corporation for purchasing the
company's assets and good will. Please state whether at that
time you were a stockholder of the Craddock Terry Company~
A. Yes, sir, I vrns a stockholder of Craddock Terry Company and as a matter of fac.t, I was a stockholder of all classes
of t]1e company's stock. I do not have the exact figures in
mind but if you want to know in what proportion I held it,
I think you can get it from the records of the company.
Q. Diel you hold any substantial shares of first preferred
stocki
A. I think it was 145 or 150 shal'es, and I think approximately a like amount of second preferred and about two hundred nnd some shares of class C stock, and approximatelv
1,800 shares of the common stock. Those figures a re a pproximately correct.
Q. ·what was the purpose or your object and of the other
two g·entlemen and yourself in making a proposal of purchase?
A. It appeared that the stockholders of Craddock~Terry
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Uompany were really in a hopeless position of ever· realizing
anyuung on Uieir stock under the old corporation. It was prohibited from gfring a lien on its assets, and it had a capital
deficit of about $2,000,000, and it just seemed impage 415 ~ possible that any dividends could ever be paid
during· the life, realiy, of any living stockholder,
and it was for the purpose of representing the stocld1olders
interests in all of these classes.
Q. Was this company still factoring its accounts with Iselin
and Company 1
A. Yes.
Q. \Vas that the only source to receive funds, that is, by
facr.or11,g t11ese accounts f
A. It was the only one.
Q. By this plan of sale set forth in the complainant's exhibit "Stockholders Letter No. 3 ", it appears that it contemplated that the stockholders of Craddock Terry Company or at least the holders of 80% of each class of its stock
were to become stockholders of the purchasing corporation of
the Craddock Terry Shoe Corporation. ·wm you please state
what the object of that was?
A. In order to properly finance the new corporation it
was necessary to have the support as stockholders of 80%,
not less than 80% of the stockholders of the old Craddock
Terry Company. A provision had been made by which the
dissenting stockholders, according to my understanding of the
then law, that dissenting stockholders could be paid their
fair cash value and there "'."ere means available to take that
stock even without the necessity of going into the eompany's
assets or cash, that is, stripping the cash down and reducing
the assets of the company to do it, in other words,
page 416 ~ the other stockholders would take the place of the
dissenter, taking their stock at the declared market value and which would have enabled the new corporation
to have been formed, which would not have had the prohibition against n lien on its assets, nor would it have had any
capital deficit, because the plan called for the common stockholder to give up his rights of $100 par value common stock
and accept in place, no par common stock. In addition to that.
the plan called for the exting·uishing of unpaid accumulated
dividends on the preferred stock, which had accumulated over
a period of some eight or nine yea rs.
Q. Then as I understand you, the effect of the proposed
sale was that the purchasing corporation would have as a
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stockholder the holders of at least 80% of each class of stock
of Craddock Terry Company.
A. Yes, it was in fact an offer, as I recall it, made by Mr.
Miller, Mr. Noell a11d myself, which had that condition in it,
with the understanding that 80% of each class of stock did
agree.
Q. And in this exhibit mentioned, it is stated that the Board
of Directors of the Craddock Terry Company requested
Messrs. John Victor, Allen P. Cucullu, J. D. Owen, James R.
Gilliam, Jr., Thom~s J. ·wmiams and James R. Caskie, to
act as an advisory committee in developing a method for
relieving Craddock Terry Company of its difficulties. Are
you acquainted with these gentlemen?
A. I am.
page 417 } Q. Who is John Victor f
A. President of the Peoples National Bank of
Lynchburg.
Q. Who is Allen Cucullu ¥
A. President of the Lynchburg National Bank, and Trust
Company of Lynchburg.
Q. Who is J. D. Owenf
A. He is :Vice President of the First National Bank of
Lynchburg.
Q. Who is James R. Gilliam, Jr.?
A. I don't know what his official position is, but he runs the
Lynchburg Trust & Savings Bank.
Q. Who is Thomas J. Williams?
A. He is an attorney in Lynchburg.
Q. And who is M:r. James R. Caskie?
A. He is an. Attorney in Lynchburg.
Q. Please state what is your opinion of these men as to
character and business ability?
A. In the judgment of the directorate those men represented the higher type of intelligence and integrity of any
group that we could select.
Q. And is it a fact that they did act as advisory committee
to the directors of Craddock Terry Company in developing
this nlan Y
A. -Tl1ey did.
Q. Did or did not you and all of the directors of the Craddock Terry Company in adopting this plan, that is
png·e 418 ~ the plan of sale, set forth in the letter of August
· ·
1, 1938, have the advice of any counsel f
A. We did.
Q. Please state who they were?
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A. Kemp, Hobbs, Daniel and Davidson, yon (Mr. Kemp)
and Mr. Hobbs and Mr. Malcolm Harris were the ones that
we actually dealt with.
Q. I omitted to ask you whether the gentlemen constituting
the advisory committee acted with or without compensation t
A. They acted without compensation.
Q. Was_ there, or not, any step taken by any of the directors of the Craddock Terry Company in respect to this plan
of sale and its consummation without advice from counscU
A. There was not.
Q. I understand then that this p:an w·as formulated and
consummated by the directors of Craddock Terry Company
upon advice of counsel 1
A. Every act in conjunction with the sale was only done
after the advice and approval of counsel.
Q. When you and Mr. Noell and Mr. Miller submitted your
proposal of purchase to the Craddock Terry Company, yon
all three were members of its Board, weren't you l
A. Yes.
Q. Did you vote in respect to the company's accepting· or
declining the proposal f
page 419 ~
A. We did not.
Q. None of you three gentlemen voted!
A. None of us.
Q. Now you have mentioned the capital deficit existing at
the time of the sale. wm yon please state whether tlierc
had been any period of high values in reappraisal made of
Craddock Terry Company a~sets and with what result t
A. In the latter part of 1927 and 1928,-you can get the
exact date from the records of the company-the American
Appraisal Company made an appraisal of all of the company's
property and as a result of this appraisal its values were
written up on the company's books,-I cannot tell you exactly,
but it was approximately a million and fom hundred thousand dollars.
0. 'rhlt was on the basis of the big·h values at that period·?
A. Yes, sir, the high values existing at tllat time.
By 1\1:r. Meade: Oh.iection is made to the question and answer upon tlie ground that it is ,Yholly immaterial and irrelevant.

O. Were tl10se reapprnisal rgures continuously carried oH
the books of the companyf
A. They were carried at tl10 :fi3"ures that they were set up

Craddock-Terry Co., et als., v. W. D. Powell, et als.

385

until the sale was made, and on which the new corporation
wrote down the sound value of all of the company's assets.
Q. The new company, of course, was in the
page 420 ~ main issuing· stock to stockholders of Craddock
Terry Company in exchange for their shares and
was acquiring· a going-concern f
A. Yes, sir.
Q. Was there any change either in the increase or decrease
of the values of all kinds of the property between that reappraisal date and throug·h the ensuing year¥
A. That is a fact known to everybody, that values in 1928
and 1929 were at tl1e peak, and the subsequent years, in 1931
on to 193~, during that period they went down to about as
low during my business life.
Q. Of course you are aware, on the incoming· of the new
Federal Administration, :March 4, 1933, there was a Presidential Proclamation or moratorium applying to all hanking
companies?
A. Yes.
Q. f.fod 1here been any failures of banks to any extraordinary ,~xtent previous to March 4, 1933?
A. It is g<.1nerally known that there was a great many bank
failures all over the country.
Q. Aud it is a. fact that in that period and on through the
years the bank creditors holding· the debts of Craddock Terry
Company were urgent in their demand for payment t
A. All banks during- that period were pressing· their creditors, as far as they could, with an effort to liquidate and bring
hack to a more liquidated condition the affairs of their individual banks. It was a policy, I think, universally
page 421 ~ followed by every bank that I knew anything· of.
Q. Vvas that true of the creditor banks of the
Craddock Shoe Company f
A. It certainly was.
By .Mr. Meade: Objection is taken to the foregoing questions and answers which so apparently are wholly irrelevant
and immaterial.

Bv l\fr. Kemn:
Q. Did it come to your knowledQ.·e that there was any
npimr~e in business in the year 1937?
A. Business was in impl'oved condition in 1937, yes.
Q. Is it not also true that in that year and for some years
before, the Federal Government was distributing in one way

,
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or anothe:r, billions of dollars annually to bring about some
1-.:covery of business?
A. \' es, sir, that is a matter of record, they tried to do
everytl.ing possible to stimulate industry aud employment.
Q. And of rnurse, you know that shortly after the Federal
A<lrniniHtration came in, in March, 1933, there was passed a
statute by the Federal CongTess in an effort to restore busineRs conditicns that was known as the National Industrial
Recove rv Act 1

A. Yei
Q. Wterc was the p1·incipal market of Craddock Terry
( ompany for its product f
A. The Craddock Terry Company market was
page 422 ~ principally in the southeastern pa.rt of the United
States, with a. g·ood deal of business in the larger
cities of the North and of the middle west.
Q. Where would you say Craddock Terry Company's market was?
A. lu Southeastern States of the United States.

By Mr. Kemp: That is all.
By Mr. Meade: I desire to make the same objection to the
foregoing questions and answers as I made heretofore.
CROSS EXAMINATION.

By Mr. :Meade:
·Q. Mr. Dillard, Craddock Terry Company, in fact, made
about $.300,000 in 19:-36 clidn 't iU
A. I don't remember, those figures can be gotten from the
records of the company. They made some moue~" in 1936.
Q. They made a substantial profit in 1937 and 1938?
A. I don't know what they were, I don't know, but I would
not say that they were rnbstantial.
0. Diel yon owe any debts to amount to anything in 1936,
19~7 and 19381
A. Nothing other than the current indebtedness of tlw
cc-nm~ny for material and payroll.
Q. Thev were comparatively small?
A. I think they rau somewhere in the neighborhood of
$6CO,OOO or $700,000, to a million dollars, on the averag·e.
Q. You mean it ran that much in 1938 f
page 423 ~
A. You would have to get the records of the
·
company. My impression is that the accounts,
or the average run for the volume of business they were do-
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ing was somewhere around six hundred or seven hundred
thousand dollars, I don't know what they were in 1937 or
1938, but I would say they were up and down on that basis.
Q. Was your Board of Directors of the Craddock Company
advised that they could pa.y no dividends to the holders of
the preferred stock, as long as there was a capital deficit,
in spite of the fact they were making profits early in 1936,
1937 and 1'938 f
A. My answer to that would be that I do not recall being
advised on that point, but I am of the impression that no
dividend could be paid, and as a director of the company, I
would never have agreed to pay dividends as long a.s there
was a capital deficit, and the ·company was in financial straits,
and it was according- to its stateme.nt at that time.
Q. It was your understanding that there was a legal prollibition against paying dividends under such conditions Y
A. I would be of that impression, yes.
Q. You said a few minutes ago that throughout the sale
of the assets of the old company to the new company, that
the Board of Directors of the old company were always advised by counsel?
A. Yes, sir.
page 424 ~
Q. Were you and the other predecessors of the
old Corporation advised by counsel 1
A. Yes.
Q. Vv as counsel that advised the old corporation throughout the sale, and the counsel of the predecessor 9ld corporation. the same or rather I mean the purchasers of the old
corporation the same, that is, Mr. Kemp, Mr. Hobbs and Mr.
Harrist
A. Thev were.
Q. On what date did the old company tran~fcr all of its
assets to the new company?
A. As well as I recollect it was the 23rd of January, 1939.
Q. "'\:Vhat did the old company get in return for the transfnd
A. It was relieved of its indebtedness and its liabilities,
Hnd was given the stock of the new company.
Q. ·was that stock evidenced by one certificate or a good
many certificates?
A. I am unable to answer that, as to whether it was one
or mon~. I am under the impression that the details of that,
von could !tet from Mr. Faulkner.
· Q. You ~lon't know the details of that?
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A. No, I did not handle the actual transferring of those
stock certificates.
Q. The transfer was made directly from the old company
to the new company t
A. Yes.
Q. "\Vere you at the last annual meeting of the
page 425 ~ old Craddock Terry Company held on January
3, 1939?
A. I don't remember other than I have been at every annual meeting of the stockholders of the Craddock Terry Company within the last ten years.
Q. You did say on your direct examination that at the
time of the transfer of the assets of the old Craddock Terry
Company was made to the new Craddock Shoe Corporation,
that the value of the various items of assets of the old company were marked down to their sound and fair value?
A. They were marked down by the new company to the
sound and fair value.
Q. By the new compauyf
A. Yes.
Q. And you set up on the new company's books according
to such value as marked down?
A. That is correct.
Q. Diel you receive tlle annual fifty-first statement of the
Craddock Terry Company, which I understand was made on
December 14, 1938 f
A. Yes.
Q. There is one of those statements or reports filed as an
exhibit "Powell D ", with Powell's deposition, filed in this
suit. ,vm you open up tl1is statement and answer the following; severnl questions:

,v11at amount of cash was 1·eceived by the new corporation from the old company 1
A. Tl1at transfer having been made on J anuary 2~, I am not cert.a.in that I am able to answer
tlrnt_ nsing this statement of November 26. 19'38. I cannot
arnnver tI{at question. (To l\fr. Kemp:) Wasn't the assets
faken over as of tl1is date Y
page 426 ~

Ry Mr. Kemp: Tlw 23rd of January.

Bv :Mr. Meade:
· Q. TJ 1 ercfore. I would have to go further and find wI1at
casl1 was actually turned over to the new corporation 1 be-
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cause this statement here does not cover that. The statement I handed yon was not delivered to the stockholders
until the stockholclrrs met, of the olcl company, on January
30, 1939, was it?
A. My recollection isn't good enough for that. I would
sav this statement that was handed to them was to show
to· the old stockholders a statement a~ of that date, I think
it would be impossible to have had prepared nnd ready for
that date a statement as to the day of the actual transfer,
which wa.s the 23rd of January, and my recollection is that
that meeting· took place within a few days after that.
Q. And it is found in the President's report, in this annual report, bearing date .Janua.ry 28, 19391
A. It is.
Q. And does not the President, in his report, explain that
the new corporation, in setting up the capital structure, lists
fixed assets from Craddock Terry and Company
page 427 ~ at figures believed to be their fair value?
A. Yes.
Q. You were one of the purchasersi

A. Yes.
Q. And I assume that you could answer this question, or
if you cannot, you can get the proper information from Mr.
E1 aulkner so as to answer the question.

Bv Mr. Hobbs: l\fr. Faulkner can answer all of tl1ose questions.
Bv Mr. :Meade:
· Q. Please answer my former question.
A. The listin~· fig-ures shown in those statements are those
which were car1·iecl on the books of the old c.orporation and
does not reflect the figures of the new corporation, wl1en it
was set up.
Q. Mr. DillarcJ, it is a fnct tha.t. the fair value of the net
assets of the property transferred from the old company
to the new company on 01· about .Tanuary 23~ 1939, was c.onfiiderably greater than two million five hundred thousand
dollars?
A. As a going business house, but as a liquidated business
it was not.
Q. After the transfer you had eliminated all aecumulated
unnaid dividends on the preferred stock., hadn't you?
A. That is correct.
Q. And you lmd changed the par value of the common stock
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from $100 a share in the old to no par value in the new T
A. That is correct.
page 428 ~
Q. Now there is only between two and three
hundred thousand dollars indebtedness of the old
company, which was assumed by the new companyf
A. The details of that you will have to g·et from l\fr. Faulkner or Mr. \Vells, because I don't have before me the actual
figures as of January 23, 1939, the date the transfer took
place.
Q. '\,Vhat was the total, in dolla1·s and cents, approximately,
of the par value of all first, second, and third preferred stock
and common stock issued by the new corporation, as a conRidcration for the transfer of the assets of the old corporation ~1
A. I would have to get some :fi.gures to tell you that. The
first preferred stock was approximately one million two hun-·
dred and fifty thousand, the second preferred stock approximately was the same amount and the third preferred stock
was about nine hundred and ninety-five, thousand dollars, and
tllere were issued fortv-three tllousand and some shares of
common stock of no p~r value.
Q. Then, approximately n total par value of all stock issued would be something- like three million four hundred
thousand dollars?
·
A. That is approximately correct, the par value.
Q. Isn't it a fact that the new company, or rather the directors in that company, in May, 1939, declared a dividend
on the first and second and third preferred stock of this new
company!
pag·e 429 ~
.._!\.. It did.
Q. And these directors would not have declared
a dividend on these stocks if tl10 capital bad been impaired
at that time 1
A. Thev would not.
Q. So it is fair to say that at that time the fair value of
the nssets of the new company exceeded three million four
hundred thousand dollars?
A. ~ o,. the dividend~ were p~id clue t? the fact that they
had elnmnated the capital deficit by settmg· up the new corporation, and the fact that during that period of 11939 of the
company tl1c earnings would justify paying- a dividend.
Q. And the only thing that stood between the payment of
that dividend bv
. the old company was the outstandino·::, common stock of surh total par value that your capital was impaired. at that time f
~
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By Mr. Kemp: The question is objected to because it is
contrary to what the witness has already stated, and that
was, that he would not, as a director of the Craddock Terry
Company, have voted for declaring· any dividend on its shares,
because not only on account of its capital deficit, but on account of its distressed financial situation.

Bv Mr. Meade:

~Q. Read the question.

( Question read.)
A. Thllt was one of the thing·s that stood against it, and
the company had been without earning·s at any period during
the old company sufficient to justify the paying
page 430 ~ of a dividend, and its financial condition was not
in such shape that they could justify paying· dividends.
Q. I understood you to state that the dividend declared
by the directors in that company in May, 1'939, was paid out
of the profits that were made by the old corporation prior
to the transfer of the assets of the old corporation to the
new corporation?
A. That is incorrect. What I did sav was that the directors paid a dividend in 1939 out of th~ earnings from that
current period, since the new company had come into existence.
Q. You now say that is wlmt you said before 1
A.. Yes, sir, I certainly never said that they paid dividends
out of any earnings or any assets that were taken over a.t
the time of the transfer. If I did, I certainly did not mean it.
Q. From January 23, 1939 to May, 1939, did that corporation make sufficient profit to pay a. dividend declared and
paid on all three classes of preforred stock in the new company?
A. It did.
Q. Did the new corporation pay a dividend on or about
December 21, 1939 on all classes of its outstanding· stock, including- the Common stock f
A. It did.
Q. And did the new corporation pay a dividend to the
holders of the three classes of preferred stock on or about
.July 1, 1940?
page 431 ~ A. It did.
Q. You were one of the purchasers of the assets of the old corp01·atio11 in the name of the new corporation f
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A. That is correct.
Q. You and your associates in the purcliase of these assets of course felt that you were giving· a. fair consideration
for the assets turned over to your new company1
A. Vve did.
Q. You agreed to make and deliver 12,500 shares of the
first preferred stock of the new corporation, par value $100
each, 12,500 shares of the second preferred stock of the new
corporation. par value $100 earl1, and some 9,000 shares of
the third preferred stock of the par value of $100 each, and
approximately 33,000 slw.res of the common stock in that
corporation of no par value. They are the approximate :figures?
A. Yes, some 33,000 slm res of the common stock to these
holders of the common stock, and there was a bonus of common stock that went to the preferred stockholders, tlie exact
amount I don't know, but I think the total actual issue was
something like 42,000 slia res.
Q. Isn't it a fact that the total value of all stock that the
new company issued and delivered was considerably in excess of two million five hundred thousand dollars, ta.king it
all, everything you delivered °l
A. The par value was considerably in exce~~ of that, but
the market value I think was considera blv less than two million five Imnclred tliousand dollars.
page 432 ~
Q. I don't mean the market value, I am not
talking a.bout the market value.
A. The only value I know is the par value, at which it was
set. up on the books, and the reason for setting it up on the
books thnt way was in exrhange with stockholders for the
old stock of the old corporation, and the only other basis
that I could judge it on would be its earning records .or its
8ale market value on the street. Its market value ,vas there,
considerably less than two and a lrnlf million dollars of all
the stock to~etller, however, I think you c.an obtain those
:fig·1ires that were prevailing· at the time and its earning· record certainly did not g·ive it any basis for a higher valuation.
Q. And you g-ot fom million dollars in assets and property in return for somet]1i11Q.' tllat you gave, which was worth
le8s tlian two and a half million?
A. We gave them tl1e same thing tl1ev had before, we gave
them the same relative value that thev ]iad before. It is true
you get those :figures on your books showing some four million
of n~s<'t~. but I will ag;nin say that tl1ese are book figures 1
but I question that it would bring that amount.
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Q. Heretofore you have said that they were the sound figures. ·what did you mean by sound figures?
pag·e 433 ~ A. "\\That do you mean by "what do I mean",
I want to get at what you are trying to get at,
the sound figure is what is used by Mr. Faulkner in the report that you refer to there, they are taken from the books
of the company and those assets, in my opinion, were written down to a sound basis in the figures of the new corporation, for an operating, g;oing concern.
Q. You adopt these figures as the sound figures, and if
you submit to the bank these figures, do you mean that the
ba.nk would accept these figures as the figures given in the
statement as the fair value of the assets, or <l.o you mean the
bank would discount the fig·ures you have given?
A. My experience with banks, they usually do discount the
:fig·nres, but a successful, money-making, going c.oncern can
justify values on its properties that are absolutely clean out
of reason and which are not accepted by anybody. For a
concern that is not operating successfully or for properties
that are idle it is different.
Q. Then that was not the purpose of your board of directors in adopting these sound :figures!
A. vVe adopted them as an operating-, going concern, the
figures whieh we put on the value on the statement of the.~
new corporation.
Q. Do you recall approximately how much you charged
off or rather reduced the values of the assets to take care
of depreciation f
-·
A. \\That do vou mean 1
page 434 ~
Q. I am talking a,bout the reductions made in
the values of your assets 1
A. The old company and the new company i
Q. Yes.
A. I am under the impression it was somewhere 111 tho
neighborhood of a million and a. half dollars.
Q. So the new company in marking down the values of the
various assets taken over from the old corporation, in makin~; allowance for depreciation, and reducing the values of
the plants out in :Milwaukee and St. Louis, was attempting
to arrive at the fair value and sound value of the assets taken
over and set up on the hooks f
.A. It was.

By Mr. Kemp: As a going concern?
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~.<\.. Yes, as I stated before.

By :Mr. }\Icade: I think that is all I want to ask the witness.
By Mr. Kemp: I want to aBk another question.

Q. "Will you please state whether or not in the consummation of the plan of sale set forth iu Complainant's Exhibit 3,
stockholders letter, and which consists of a letter from Craddock Terry Company dated August 1, 19:38, to its stockholders, you and :Mr. John M. l\filler, ,Jr., and Mr. J. T. Noell,
Jr., complied in all respects with the undertaking therein set
forth?
.A.• We did.
Q. ·wm you please state whether or not the
page 435 ~ Craddock Terry Shoe Corporation that you gentlemen were proposing- to huve created was
created by you in all respects pursuant to that letter t
A. It was.
Q. Did Craddock Terry Shoe Corporation, on the consummation of the sale, comply in all respects with the undertakings it was to fulfill, as set forth in that letter f
A. It did.
Q. "\Vas there in any respect any departure in the consummation of the sale from the terms of the proposal of sale
and purchase f
A. There was not.
Q. I understood Mr. Meade to ask you if the earnings of
Craddock Terry Company in U)36 were not some $360,000 '?
Are you able to say what the earnings were in that year!
A. I am uot, I do not remember.
Q. You, of course, are aware that the corporation to become the purchasing compan:v and known as the Craddock
Terry Shoe Corporntion has no provision in its charter that
prohibits it from encumbering its property!
A. It has no such provision.
Q. Do you happen to know whether or not as a matter of
fact this new corporation has been able to borrow money
from banks?
A. The new corporation bas been able to borrow money
from banks, yes.
Q. And it has actually done so, or do you know 1
page 436 ~
A. It has actuallv done so.
Q. Some emphasfs was plac.cd by Mr. Meade in
his questions on the so-called sound value of the assets of
1
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Craddock Terry Company at the time they were transferred
and conveyed to the Craddock Terry Shoe Corporation. Yon
appear to have made a distinction between sound values of
assets in a going· corporation and the value of such assets
in a corporation that was in liquidation and not carrying on
business. Is there, or not, a. substantial difference or was
there as of .August 1, 1938, or as of January 22, 1939, a substantial difference in the value as to the assets of a concern
110t carrying· on m1tl which is liquidating its assets 1
A. There certainly is a. tremendous difference based on my
actual experience in attempting· to liquidate merchandise and
real property. As a going· concern it has a substantial value;
as an idle property it is practically without value as we now
find in regard to the St. Louis ·warehouse and the Milwaukee
factory. Those properties wllich we are still trying· to dispose of, and on which we place the value or ask a total of
$123,000 for both of them, hut ·we cannot sell them and the
new corporation is continuing to carry them at an annual
{)arrying charge, I think, of somewlrnre in the neighborhood
of $25,000 a year, for taxes, 1easel1old and other costs. Those
figures are about correct, are they not, Mr. Wells?
By Mr. Wen~: Approximately correct.
By vVitness: In other words, those two pr.opertie8 as a ~;oing concern, in active use, no doubt
could be readily reco~;nizecl as worth one million do11ars, but
under present conditions it is no use, and I wouldn't take
them over for $5,000, you couldn't give them to me.

page 437 }

Q. As a. matter of fact, those idle properties not, only have
no nracticable marketabilitv hut thev constitute a burden?
A·. Tl1ey are a burden m1d a continuing expense until we
can find some possi·ble way of g·etting· out from under them.
Q. Now to get back to the distinction that you made between sound values of properties of a corporation in use by
a corporation and as a g·oing concern, a.nd properties of a
corporation tlrnt is in liquidation and has ceased to do business. what in your judgmnnt would the properties of Craddock Terry Companv have brought if it had g·one into liquidation in Au~:ust, 1'.938, and ceased to do business entirely, for
the pu 1·pose of <selling· itr;; assets and converting them into
money?
A. ·In my opinion, as to that, I would l1ave to study the
whole situation a little bit more, but based on experience,
Jiquidating- the stock of shoes which we had in the jobbing
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houses, we did not realize better than 40% of their costs and
in addition we had the expense of that liquidation. The
materials which had been assembled for the manufacture of
shoes to he disposed of, I never had any experience on
that, but I don't think that the figures would run any better
than that.
pag·c 438 ~ The real estate or real property, I have dealt
with that sufficiently in what I said about the
Milwaukee and St. Louis properties and what those properties would have amounted to, I am unable to say, but I
do not believe that the first preferred stockholders could
have possibly g·ottcn par under a forced liquidation of Craddock Terry Company.
Q. Did Craddock Terry Company ever contemplate making such a liquidation?
A. They did not.
Q. Ancl if I understand your answer correctly, such a thingwould have resulted in your opinion not only in the first
preferred stockholders not receiving par hut a complete exti.nguishment of all other classes Y
A. None of the other classes could possibly have gotten
anytl1ing· out of it under liquidation.
1

By Mr. Meade: You kept up pretty well on values of stock.
didn't you1
A. Only local stuff, I am not on the market.
·Q. Yon have kept up pretty well with tbe values of the
Crnddock Terry Shoe Corporation stoC'k, have you not?
A. Y cs, sir, I would say so.
Q. Immediately after the transfer of the old company to
the new corporation on ,January 23, 1939, wl1at was the market
value of the first preferl'ed stock of the (h-addock Terry Shoe
Coq1orntion?
·
A. I would have to look that up, I don't know.
pa!!·e 439 ~ I bou~rht stock lmt have never sold it unfortunately.
Q. You are still buying it?
A. Yes, sir, if the offer is low enough I still take it up. J
do not want to be proven wrong· yet.
0. You deal in stocks constantly? and I thought you would
know something about it. Perlrnps you could get that from
:Mr. Faullmer.
A. Yon are incorrect wl1en you say tlmt I deal in it, be-
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cause my dealings ]mvc always been one way, I have never
sold a share of it.
Q. But you buy it?
A. Yes, sir.
Q. And y01~ don't sell iU
.A.. No, sir, al).d there is hardly any probability of my selling- a gTeat deal of it at the prices I have paid for it, certainly not for a long· time to come.
By Mr. Kemp:
Q. Mr. Dillard, have yon pm·chased any of the shares of
the first preferred stock of the Craddock Terry Shoe Corporation since it purchased the assets of the Craddock Terry
Company as a going concern?
.A. I would have to look into that, I don't think I have, if
I have it has been a verv small nmount, but I don't remember.
I don't have any recollection of 1mving purchased any first
preferred stock Rince the new company was organized.
Q. Such purchases as you may have made of
page 440 ~ any sha,res of any of its classes I suppose were
made through stock brokers, or did you buy it
direct?
A. I think it was throug·h stock brokers .
.And further this deponent saith not.
(Signature waived.)
(A.t this point a recess is taken for lunch, and the deposit.ions were resumed at 2 :30 P. M.)

.TORN A. J:l,AULKNER,
another witness of lawful age, first being· duly sworn, deposes
and says as follows, to-wit:

DIRECT EXAMINATION.
By J\fr. Kemp:
Q. Please state your age, residence a.11d occupation 'l
A. Age 69; residence, Lynchburg, Virginia; occupation,
President of Craddock Terry Shoe Corporation.
Q. Please state what, if any, official connection you had
with Craddock Terry Company?
A. I became a di rector of Craddock Terry
page 441 ~ Company on January 28, 1933; on October 1, 1933,
I was one of a committee appointed from th<.~
directorate; on Decem'ber 2, 1933, I was elected Vice President and Treasurer of the Craddock Terry Company; on
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,Tanuary 23, 1937, I became Executive Vice President and
Treasurer of Cradcloek Terry Company, and on January 22,
1938, I beeame President of the Craddock Terry Company
and have held that position ever since.
Q. You were then President of the Craddock Terry ·Company at the time of the sale of its assets, business and good
will to the Craddock Terry Shoe Corporation?
A. Yes.
Q. When was that sale consummated?
A. That sale was consummated on the 23rd of January,
1939, actually commmmated.
Q. The Complainant's Exhibit "Stockholders letter No.
3", and which letter is dated August 1, 1'938, was a printed
letter, wasn't it?
A. Yes, sir.
Q. Aud was that letter sent within a few days after its
date, Aug·ust 1, 1938, to every stockholder of Craddock Terry
Company?
A.. Yes.
Q. At that time were all of the complainants in this suit
stoc.kholders of Craddoek Terry Companyt
A. Yes.
Q. Are you in a position to say whether or not
pag·e 442 ~ all of the terms and conditions of the _sale of Craddock Terry Company's asset8 and good will to
Craddock Terry Shoe Corporation, as set forth in that letter. were complied with?
A. Yes, sir, a:bsolutely with particular care.
Q. Have they since been complied with insofar as they
contain provisions for future compliance by the Craddock
Terry Shoe Corporation f
A. Yes.
Q. ·what was Craddock Terry Company's financial stanclin~ at the time you became a director in respect to the amount
of debts clue the banks 1
A. At the time I became a director of Craddock Terrv
Company, which was .January 28, 1933, I attended the meeting·s of th(l directors from that time on, and Craddock Terry
Company at that time was in a ver:r bad financial situation.
They owed this µ;roup of banks approximately, as well a.s I
can remember without consulting the figures, between a millio11 and a quarter and a million and a half dollars.
Q. When you went on the board was the Leidesdorf Company then in the planH
A. Yes, and tl1ey were practically in full control.
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Q. How long·, approximately, did they remain?
A. Thev remained in control of the force of Craddoek
Terry Co;npany until about the first of October, 1933.
Q. Were they undertaking to sell the goods and
page 443 } inventory of Craddock Terry Company while you
were there?
A. Yes, while I was a director.
Q. And are you a,ble to state what was the loss to Craddock Terry Company during: the period of the Leidesdorf
Company's direction of its sales?
A. The losses of Craddock Terry Company in 1932 were
very close to $2,000,000. That is the first yea.i· of the Leidesdorf management.
The losses in 1933 were a lJout a little rise of one million
one lmndred thousand dollars.
'1,he losses for that period there was close to three million
dollars, or a little rise of three million dollars.
Q. Was that concern placed there by some understanding
between the company and the representatives of the banks
for the purpose of endeavoring to sell the company's goods,
inventory and applying· the proceeds to the bank debts?
A. The arrangement with Leidesdorf Company was made
before I became a director, 'but the information that came to
me, and from my own know leclg·e of their transactions, they
were moving Heaven and earth to dispose of every possible
asset they could of Craddock Terry ,Company with a. view of
liquidating the banks' indebtedness.
Q. "When they withdrew from the Craddock .Terry Company plant what was the amount of the debt remaining owing
hy Craddock rr(\rry Company to tlv~ banks hi
A. It was about $886,000 in round figures.
11ag·e 444 }
Q. Were there~ or not, any pressing demands
by these banks upon Craddock Terry Company
to pav that indebtedness f
A. They were insisting all the time upon a liquidation of
their notes due the banks throug·hout the entire period of
my connection with tlle company in tl1e year 1933.
Q. \Vby did not the company pay it?
A. They did not have the money to pay it.
Q. Was there any requirement by the banks as of about
that time that the company's accounts receivable should be
delivered to tl1e bank l
A. In the late summer of 1933 it became necessary for the
company to ask tl1e banks for an additional sum over and
}1ihove wl1at they already owed them a.t that time, amounting
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to sometldng- like $440,000 for working capital, buying material and paying help for the balance of that fall season,.
and an applica.tion was made to the hanks for those additional funds. The application was considered by the banks'
committee and we were advised that that application would
be granted provided we would put up as collateral ,vit.h the
banks all accounts receivable, equal to an amount of $440,000,
which was done.
·
Q. And then, as I understand you,
the fall of that year
you still owed the bank some $880,0001
A. Yes.
().. ·what effort was made by the company to be relieved
or that indebtedness by getting any extension of time?
A. The first effort that was made was to sepage 445 ~ cure from the RFaQ a loan of sufficient money
to pay off the bank indebtedness and to provi.clc lB with a working capital to continue the l,u;-;incss. ·we
m:-ide the application to the RFC and on two or three occasio1is I went to \Vasltington and conferred with Mr. Jesse
Jones in connection with that loan. "\Ve were encouraged to
beHeve that the loan would be granted. l\fr. ,Jones seemed
to be favorable to it, or certainly left us under that impression. The matter, J10wever, in its last analysis, after we bad
been working- continuously for a long; period of time, compilin~ data. tl1at they wanted and all necessary information,
the matter was referred to the leg-al department and they
turned clown the loan because they were not willing to make
it. unless they could get a lien on all of our property, and
that wns impossible under our charter.
Q. There was in the Craddock Terry Company, charter,
which has been filed ns an exl1ibit with the complainant's bill
in this ~ase . a proviRion that it shall not encumber its property by mortgage, deed of trust or lien, until all of the com-pany's preferred stock was 1·etired, I believe!
A. Yes.
Q. ·was tlJe company ever in a position to retire any of
its nl'eferred stock f
A. Not. wl1ile T waR connected with it.
O. ··while that application was under consideration bv the
RFC wns the company making any endeavor to obtain funds
from :my other source?
pnge 446 ~ A. Yes. ,ve were somewhat dubious about the
success of the termination of our negotiations
wit~ the RF.C on account of the exacting provisions, ancl we
were seeldng; about for some alternative source lJy wliich we

in
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could finance the company, under the impression that we
would eventually he turnt\d clown by the R,Jj,C, and during·
that period we wer<> in cousultation with two, in fact, three
different fnctoring companies in New York.
Q. About when was that?
A. That was beginnh1g· in tbe early pArt of 1934, probably
it began earlier than that, but certainly as early as January,
1934, and it continued up until April.
Q. Did the company effect a factoring- agreement with a
factoring agent in New York t
A. Ye,:;, sir, we investi!i:atecl several and finally w·e made
an arrangement with William Iselin & Company of New York,
to fae.tor our account.
Q. Just what did that mean 1
A. Nothing more. or less than a sale of your accounts to
the factor.
Q. On some discount, I suppose.

A. Yes.
Q. Did they have anything· to do with the approval of the
accounts made by Craddock Terry Company?
A. They had to pass on all credits and only those accounts
that they passed ,vould tlrny buy under that arrangement.
Q. vYas thnt ag-reement a permanent one or by
page 447 ~ the year or how!
A. At first on a yearly basis, but there was n
rlause in the contract that permitted either side to cancel it.
on 90 davs notice.
Q. y..r as your company at that time able to borrow money
from banks?
A. No.
Q. Wlmt efforts did the compm1)T make to borrow money
from banksf
A. The banks refused to extend us any further credit.
Q. Was the company a'ble by f actorinp; these accounts to
g·et sufficient money to pay off its bank debts Y
A. The first step in paying· off those bank debts was t1w
sale to William Iselin & Company of the aec.ounts alreadv
on our books of a suffi'.cicnt quantity to liquidate the ban!{
indebtedness and in that wav we g·ot out of the ,banks.
Q. From tllat time on until Craddock Terry Company sold
to the Craddock Terry Shoe Corporation, did that factoring·
nrran~cment continue?
A. Yes.
Q. State whether or not this factoring company had placed
men in your plant?
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A. They placed an entire accounting· department of their
employees in our credit department an<l bookkeeping department.
Q. To make it clear, do you mean that Iselin
page 448 & Company's own employees came to your plant Y
A. No, they took over our employees, they paid
the salaries and they were responsible to Iselin & Company
and not to us, and they sent two men from their head office
in N cw York to supervise operations.
Q. Did those two men continue in the Craddock Terry
plant in Lynchburg until 1938 when the sale was made?
.A. One of them did, but I am not <]uite certain whether
both of them. did. One man was replaced and left Lynchburgand I don't know what became of him.
I might say in addition to that. that for two or three months
the auditors from their New York office checked over the
operations of that sub-department they had in our place of
business.
Q. Am I correct in understanding that at the same time
Dnn and Bradstreet stated their purpose of withdrawing
the credit rating· of Craddock Terry Company 0l
A. In the fall of 1938 Dun and Bradstreet determined tu
remove the rating of Craddock Terry Company. The highest
rating that Dun and BradHtreet ever had given is what is
known as triple a-1, tlrnt means the concern is worth over
a million doJlars and enjoys first rating credit and we had
tlrnt rating. Tu November, 1933, we received information
that Dun aml Bradstreet were going to blank us, which means
that that 1:atiiw would he taken awav and we would be rated
blm1k, without '~ny rating- at all.
·
Q. ·what would have been the effect of that on
page 449 ~ tlie company f
A. We considered that the effect of taking
away our rntin~ would have been absolutely destruetive
0111· credit.
"\Ye were a concern tllat was rated at over a
million dollars and over nig;ht that rating· was taken away
from us, and we had no rating; at all. The credit men looked
upon that sort of a situation as a red flag and it would have
be(ln equivalent to putting us in a position where we could
not g;et any credit at all.
Q. Would that imply that you had to pay cash for your
materials 1
A. Unless there was some few concerns who had been supn]ying· us in the pa~t and who would, retain enough confidence
in us, regardless of the credit reduction.

r
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Q. vVere you in a position to pay cash for raw materials f
A. Not then.
Q. ·why did not Duu and Bradstreet withdraw your credit
rating?
A. When the matter was brought to our attention the
Board of Directors considered it and instructed me to go to
New York at once and confer with the rating: bureau of Dun
and Bradstreet's ag-ency and see if I could not prevail upon
them to continue us a while longer 011 our rating, at least 011
probation.
I went to New York and Imel about a four-hour conference
with five gentlemen representing the rating bureau of the
Dun and Bi·adstreet agency, and pleaded and
page 450 ~ begged them not to take that rating away from
us, and finally they agreed to continue that rating
for a period of six months provided we showed progress during that six months towards recovery.
That required me to send them a balance sheet at the end
of each month during; that six months period, and at the end
of that time they continued the rating, withdrew the probation and we have enjoyed the rating ever since.
Q. In the meantime had you effected a factoring· agency?
A. In the meantime we effected the factoring arrangement,
I think it was approximately around l\fay lJ, 1934.
By l\fr. Meade: Objection i~ made to the foreg·oing questions and answers in reg·ard to the progress of the business
of Craddock Terry Company and its financial prohlems
throughout the period testified to by l\fr. Faulkner on the
gTound that they a.re wholly irrelevant and immaterial, and
especially so in view of the fact that the complainants have
filed their written election, in which they take the position
that the facts and circumstances surrounding the sale and
distribution of tl1e assets of the old Company to the new
Company, worked a liquidation of the old company, under
which the complainants are entitled to be paid for their stock
in accordance with the provisions of their stock certificate.

By Mr. Kemp:
Q. ·w11at was Craddock Terry Company's capipage 451. ~ tal deficit ut the end of, say, 1933?
A. The capital deficit at the end of 1933 was
something over two million dollars.
Q. ,vas that capital deficit ever removed f
A. No, not entirely.
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Q. To what extent had it been diminished at the time of
the sale of its business to the Craddock Terry ,Shoe Corporation t
A. At the time of the sale it had been diminished to about
one million ehrht hundred thousand dolla1·s.
Q. How had it been diminished f
A. It had been diminished by the application of the profits
from 1934 to 1938, from tlte beginning of 1934 to the end of
1938.
Q. That would be five years profit!
A. Yes.
Q. From the figures you have mentioned it would indicate
then that the capital deficit had been in that five year period
reduced by approximately $700,000. Is that right T
A. Yes.
Q. I wish you would please state, if you have it before
you, what the earnings were in each of those five years¥
A. I will g·ive it to you by the year.
In 1934, the earnings were $120,606.
In 1935 the earning·s were $133,228.
In 1936 the earnings were $262,704.
In 1937 the earning·s were $155,932.
page 452 ~ .A.nd in 1938 the earnings were $40,336.
Q. Are you able to state wl1en Craddock Terry
Company discontinued manufacturing shoes in its plant in
Milwaukee Y
A. I think it was 1932, before I came to the Craddock Terry
Company, but that is my impression.
Q. A re you familiar with that plant out there, as to whether
it was a large or small building·Y
A. Yes, it is a group of buildings, four or five buildings,
covering· about a City block.
Q. Have they been idle ever since Y
A. Yes, sir.
Q. They were taken over in the purcl1ase made by the
Craddock Shoe Cornoration Y

A. Yes.
Q. Has tbat co111oration been a.ble to sell or dispose of

them f
A. No.

O. Has it endeavored to do so?

A. That

nropertv in :Milwaukee 11as he~n on the market
~ver since T lrnvc been with Craddock Terry Company, aucl
1s today.
Q. At wliat price?
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A. We have offered it as low as *100,000 and requested
the real estate agent if any kind of an offer was submitted
to give us an opportunity to pass on it. We have sent representatives to Milwaukee more than once to see
page 453 ~ if by personal solic.itation something could not
be done to develop a purcl1aRer.
Q. Of course, since the Cracldock Terry Shoe Corporation
acquired the property it has had to pay taxes, keep it insured,
and I suppose maintain it in some reasonable state?
A. Vv e have had to pay taxes, keep it insured, heat it in
the winter and we have had a caretaker there all the time.
Q. Has it been in the hands of real estate agents there?
A. Yes, all tl1C time that I have been with Craddock Terry
Company, and it is now.
Q. As to the St. Louis Wnrehotrne or distributing plant.
out there, are you familiar with that?
A. Yes.
Q. Does the company actually own that, or what is the
situation there'?
A. The St. Louis property is operated on a 99 year lease,
of which a.bout 70 vears a.re yet to run. We do not own the
property in fee,
own a 99 year lease, but we don't own
the property at all, exeept in that sense of the word.
Q. That p_ropertv was taken over by the Craddock Shoe
Corporation in tl1is pnrcl1ase?
A. Yes.
Q. Was it operated by Craddock Teny Company prior to
the sale¥
A. One time before I became connected with Craddock
Terry Oomnany. it was.
11age 454 ~
Q. Had C1·adcloek Terry ,Company cea.sed to
overate that plant at tllc time you became a director in 1933?
A. I tl1ink it had, ·but I am not ahsolutelv certain. but
it had when I became nctivelv connected with Craddock Terrv
Oompimy.
··
·
Q. Ray for four or five years. or wlrntever the period was,
h~fore the Ralc to Crndclock Terry Shoe Corporation, had
it hecn opern tcd ·f
A. It lrns been idle except for some tenants we could put
in there.
0. vVliat is the charnctcr of that St. Louis property?
A. It was a distributing; house, a. warel1onse you might cnll
it for the distribution of goods.

we
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Q. That is, the products of Craddock Terry Company?
A. Yes, to distribute our own products.
Q. Do I understand that because of t.be falling- off in the
business of Craddock Terry Company that that operation
in St. Louis was discontinued)?
A. Yes, it became unprofita:ble.
Q. You spoke of that being· a 99 year lease, do I undorstnnd
that Craddock Terry Company leased that property from the
owners on the basis of a 99 vear lease?
A. As I understand the situation they leased it, not from
the owners, but from another lessor under the owners.
Q. "\\,:"as there any obligation or contract by the Craddock
Terry Company to pay any annual rent.al or taxes
page 455 ~ or maintenance of that property,
A. There was an obligation resting- on the
Craddock Terry Company by reason of the contraet of lease
under which we were to pay an annual rental, insurance,
taxes, just as if we owned the property in fee. In the event
of tl1e dPstruction of that property by fire, I think our oblig·ation is to restore the building.
Q. You are talking about "we"} and I am trying to get
at wha.t the liability of the company was; that was the Crad-dock Terry Company liwbility?
A. Yes, absolutely.
Q. And that had seventy years to run after 1938 ¥
A. Yes.
Q. Did the Craddock Terry Shoe Corporation take over
that property in the Rale and assume that contract?
A. Yes.
Q. That was one of the contracts by the terms of sale that
the Craddock Terry Shoe Corporation had to assume?
A. Yes. from the Craddock Terry Company.
Q. Is it or is it not a fact that tlw Cradock Terry Company owned that building- but had to pay ~round rent for
the nnexpircd part of the term?
A. I don't understand it that way. The property, as I
understand it, belongs to the origfoal owners, and when I
say property, I mean the buildings and g-rotmcl, and we arc
liable to those owners.
Q. What do you-mean by "we"?
A. The Craddock Terry Company to start with
page 456 ~ and the Craddock Terry Shoe Corporation bY
reason of taking over the property.
·
Q. And assuming the contract?
A. Yes.
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Q. Has the Craddock Terry Shoe Corporation since it acquired the property from the Craddock Terry Company continued to pay the rental for that St. Louis property?
A. Yes.
Q. And has it kept it insured 1
A. Yes.
Q. .And it has paid the annual taxes?
A. Yes.
Q. And kept up any repairs?
A. Yes.
Q. as that all a part of the contract?
A. Yes.
Q. I mean that was a part of the contract made by the
Craddock Terry Company and which the Craddock Terry
Shoe Corporation assumed?
A. Yes.
Q. Do you know how many years that lease still has to
run?
A. Approximately 70 years.
Q. Has there been any substantial returns from that property by the Craddock Terry Company sub-letting·
page 457 ~ it to anyone?
A. Not material at all, but probably it gets
around $50 a month out of it.
Q. What, if any, other souree of obtaining funds did Craddock Terry Company have for the last few years prior to
this sale to the Craddock Terry Shoe Corporation for obtaining funds other than factoring arrangements
A. No other source.
Q. If you know, will you please state what the carrying
charges, rentals, insurance and upkeep of this St. Louis property amounts to annually¥
A. Approximately $10,000 a year.
Q. Did it amount to the same or approximately the same
at the time the Craddock Terry Company owned it and bcforP
it sold it to the Craddock Terry Shoe Corporation f
A. Approximately the same.
Q. Now I wish you would please state what was the purpose of the Craddock Terry Company in effecting the sale to
the Craddock Terry Shoe ·Corporation?
A. The purpose of Craddock Terry Company in effecting
the sale to the Craddock Terry Shoe Corporation was entirely
for the benefit of the stockholders. Craddock Terry Company had not been able to pay dividends for a period of
something like eight years. Their earnings from 19'34 up to·

,v
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1938 were comparatively small.

The burden of operating a
business that does not pay dividends is a serious one. A.
great many of Craddock Terry Company stockholders, by
reason of the fact of its long existence, were benepage 458 ~ ficiaries under wills, many widows and orphans,
and the business was severely handicapped by
reason of its lack of capital. Before that business could be
put on a really substantial basis, the accmnulated dividends
which were a millstone around the company's neck, had to
be disposed of in some manner, and it seemed to the manag·ement and board of directors that it was fig·hting a losing
battle all the time, the morale of our working force was at
a low ebb, the salesmen were constantly being assailed by
competitors saying that Craddock Terry Company was on its
last legs and if you buy shoes from it there is no assurance
that the company could continue to carry you another season, and the board of directors and the management considered that our only hope of putting the company back on its
feet was some sort of a sale by which we could get rid of the
capital deficit and put a front on the business tha.t looked
creditable. We were laboring under a terrible handicap, and
were constantly in the doldrums, I might say.
By Mr. Meade: Objection is made to the foreg·oing questions and answers upon the ground that they arc wholly immaterial and irrelevant, and the plan of sale and distribution
set forth in the stockholders letter dated AugJist 1, 1938, ·
speaks for itself.
By Mr. Kemp:

Q. Were you to any extent hampered by the company's
charter provision prohibiting it from borrowing:
page 459 ~ money and seeming it on the property?
'
A. v\Te were.
Q. Was or was not that one of the obstructions that it was
desired to remove Y
A. Yes.
Q. Now you have said that the company did not pay dividends and felt that they could not do so with such a capita I
deficit. Was there any other reason for not paying dividends?
A. The company was very anxious to get itself back into
a position where it could be independent as a borrowingagent. It is true the company had a very satisfactorv ai·rang·ement with Iselin & Company but there was always that
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uncertainty of a termination of that contract, we had no reason to believe that the arrangement was not satisfactory with
William Iselin & Company but at most any time they had the
privilege of withdrawing·, if they saw fit, and it was a matter
of supreme importance in the judgment of the management
and of the Board that as early as possible not only should
the deficit be gotten rid of, but sufficient working capital
should be accumulated in addition.
By Mr. :Meade: I make the same objection to the foregoing
questions and answers as I did heretofore, to other questions
and answers.
By Mr. Kemp:

Q. Could that result have been secured except
by using the earnings of the company and accumulating working capital?
A. No other way.
Q. It does appear in the deposition of Mr. Dillard that
there was an appraisal made by the American Appraisal
Company of the capital assets in 19'27 and 1928, during the
period when values of all properties were at their peak. Are
you, or not, aware of what the business and industrial conditions were generally prior to the fall of 1929?
A. Yes, from 1922 to 1929 there was a period of upsurge
in the country, in practically all lines and it reached its peak
iu 1929.
Q. Following that what was it 1
A. Following that there was a period of clepresRion that
ran throug·h to 1934 that was unparallelled in anything I hm·e
known in mv business career.
Q. ,vi1at effect did that depression have 011 values of properties of various kinds f
A. I would say it bad the worst effect on properties of all
kinds, with the exception of the pa.nic of 1871.
Q. You, of course, are aware that through Federal GoYernmental agencies billions of dollars were distrihuted in the
years 1934 and 1935 and afterwards, throughout the country,
are vou notf
A.· Yes.
Q. Was that distributed in a small or larg·e
page 461 ~ measure to the Southern States W
A. A great deal of it went into the Southern
States, and we made a special appeal to our salesmen to take
advantag·e of tliat condition with a view of trying to increase
page 460

~
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our business by reason of the increased payrolls brought about
hv Government assistance.
· Q. Was there any noticeable improvement in your business
say in 1936 or 1937?
A. Yes, 1936 was a particularly good year for us. In
1937 the improved conditions continued up to the fall and
according to my recollection there was a further recession
from 1937 down through 1938.
By Mr. :Meade: Objection is made to the
tions and answers relating to the upward
trend of business over a period of several
ground that they are wholly immaterial and

foregoing quesand downward
years upon the
irrelevant.

By Mr. Kemp:

·
Q. Were the appraisal figures made as of 1927-28 of Craddock Terry Company's assets, carried on its books thereafter!

A. Yes.
Q. If those had been charged down to what mig·ht be called
sound values, even with a going concern, what effect would
that have shown on your capital deficit f
.A. It would increase that capital deficit somew'11cre between $900,000 and $1,000,000.
page 462 ~
Q. In other words, instead of having a capital
deficit in 1930 of $1,800,000A. It would be nearer $3,000,000.
Q. Some distinction was drawn by l\Ir. Dillard in answering· certain questions of l\fr. Meade's as between what is
known as sound value of the properties of a going· concern
and the values of the same properties in a concern that was
liquidating and closing its business for paying- its debts and
making distribution to stockholders. Do you recognize that
there would be such a difference?
A. I do.
Q. Diel Craddock Terry Company contemplate at any
time, or ever, the closing· of its business and the selling of its
assets for money and the distribution of the proceeds in the
payment of its debts?
A. No.
Q. Is it not a fact that if it had adopted such a course it
would have been confronfoc1 with a linbility running for seventy years for rentals, mamtenance and upkeep of the St.
T.. onis property?

A. Yes.
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Q. Would it, or would it not, in the event of such liquidation, and realizing on its assets in cash, have had to either
pay or provide for that large annual seventy-year liability!
A. That was a fixed liability on the company which would
have had to be provided for.
page 463 } Q. Before anything could be paid to the stockholders?
A. Yes.
Q. Now having in mind the condition of the shoe industry
generally that prevailed through the years 1938, please state
what your opinion is as to what would have been the effect
on Craddock Terry Company stockholders if Craddock Terry
Company had began closing down its business, selling its
plants and assets for money and paying its debts?
A. In my opinion it would have been very destructive, and
I do not believe that even our .first preferred stockholders
could have been paid 100 cents on the dollar, on the basis of
the par value of that stock.
Q. That would have meant the extinguishment then of the
interest of all the other stockholders f
A. I do not believe the classes subordinate to the first preferred would have gotten one penny.
Q. By the plan of sale as outlined in the letter of August
l, 1938, the business of Craddock Terry Company was sold
as a g·oing concern, wasn't it?
A. Yes.
Q. And by that plan of sale it was contemplated that the
holders of 80% of every class of its stock would take stock
in the purchasing corporation, wasn't iU
A. That is right.
Q. Was that donef
A. That was done.
Q. As a matter of fact, can you tell me what
page 464 }- percentage of the first preferred stock of Craddock Terry Company availed of the sale and entered into the transaction?
A. About ninety-five per cent.
Q. How many of the second preferred, or what percentage1
A. Ninety-eight and a fraction.
Q. And of the Class C, preferred 1
A. Practically all, only five shares of Class C that did not
agree.
Q. There was originally outstanding 9,956 shares·?
A. Yes.
Q. Aud how about the common stock?
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A. There was 32,704 shares outstanding, and all but 8G
agreed to the sale.
.
Q. Did the holders of all of the various shares, who consented to the sale, ag-ree to take stock also in the new corporation in exchange for stock in the old corporation t ·
A. Yes.
Q. Apart from the 446 shares of first pref erred stock
owned by the complainants in this suit, how many other
shares of Craddock Terry first preferred shares have not yet
availed themselves of the sale t
A. Eighty shares.
Q. Were there, or not, several hundred persons who owned
shares of varying numbers of each class of Oraddock Terry
stock?
A. There were approximately 1,250 slmrehoklpage 465 ~ ers all told of various and sundry classes of the
stock.
Q. How many different persons or corporations held the
first preferred stock of Craddock Terry Company!
A. I would say off-hand, several hundred, but I am not prepared to say exactly.
Q. How many persons or corporations held the second preferred?
A. Several hundred of those.
Q. Is that also true of the class C preferred 7
A. Yes, sir.
Q. And also of the common shares 1
A. Yes, sir, there were a large number of shareholders of
the common stock than any other class, and there were a great
many individual shareholders who held more than one class,
some of them held all four classes, some owned two classes.
Q. Mr. :HTaulkner, tlie persons who became stockholders in
the Craddock Terry Sl1oe Corporation, substantially all of
those persons were stockholders of the Craddock Terry Company?
A. Yes.
Q. And as stockholders of the Craddock Terry Comnany
they consented to t]ie sale and ag-reed to take shares of the
purchasing corporation on the basis set out in the letter of
.Aug-ust l, 1938.
A. That is rig-ht.
page 466 ~ Q. If the complainants in this suit sl1ould receive from Craddock Terry Shoe Corpomtion
more for their shares of stock of Craddock Terry CompamT
than the fair cash value thereof, what would be the effect of
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that on the other stockholders of Craddock Terry Company
stock, who, in accordance with the sale took stock of the new
corporation in exchange for the stock in the old corporation 1
A. The value of their holdings would be diminished by
whatever excess was paid dissenting stockholders over and
above the fair cash value.
Q. In other words, if the complainants were to receive
more than the fair cash value of their stcok from the Craddock Shoe Corporation the excess above the fair cash value
would be borne by those who were former stockholders in
Craddock Terry Company 1
A. That is right. I can give you an example if you want
me to for the purpose of explaining what I mean. Suppose
that the fair cash value of this stock we will say was $50 and
we had to pay the complainants in this case $100 a shareQ. That was the par value?
A. Yes, the difference there ·would be $50 a share, and that
would be $22,300 that would have to come out of the property of the stockholders who were identically the same as in
the old company.
page 467 ~ Q. That is on the basis of the complainants
owning 446 shares of first preferred stock of
Craddock Terry Company ·i
A. Yes.
Q. If you had to pay for that at par rather than say the
fair cash value of $50 a share, that would amount to something over $22,0001
A. $22,300.
Q. And that would come out of the assets of Craddock
Terry Shoe Corporation which would be the property of its
stockholders?
A. Yes.
Q. ,vould that same thing apply as to Mr. Powell's 66
shares of second preferred stock?
A. Yes.
Q. That would apply to a greater extent if the second preferred shares were not of as great value as the first preferred!
A. Yes.
Q. Mr. Faulkner, by the terms of this proposed sale which
was ultimately consummated, it is shown that the purpose
was that the stockholders of Craddock Terry Company to
the extent at least of 80% would become shareholders of the
purchasing- corporation. ,vas or was not that provision for
the purpose of enabling the stockholders of Craddock Teny
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Uompany to share in the new corporation and in a going concern and thus save to them their investment, as far as practicable'¥
page 468 } A. It was.
Q. Now I hand you the following letters, one
from Mr. Edwin B. Meade to you dated October 8, 1938, your
reply thereto of October 10, 1938. A further letter from you
to Mr. Meade dated November 14, 1938, and Mr. Meade's letter to you of December 17, 1938, and your letter to him of
December 20, 1938, and will ask you to say if that correspondence took place between you and Mr. 1\foadet
A. Yes.
Q. At the time indicated by the dates of the various letters?
A. Yes.
Q. I will ask you to file said letters as a part of your evidence.
A. I here file same.
( Said letters are here filed, marked John A. Faulkner Exhibit 1, and are as follows:)
EXHIBIT 1.
"MEADE and TALBOTT
Law Offices,
Danville, Virginia,
October 8, 1938

:rvrr.

John A. :B.,aulkner, President
Craddock Terry Company,
Lynchburg, Virginia
Dear Mr. Faulkner:
Iu the stockholders' letter sent by your company to all
stockholders of record on 01· about August 1, 1938, it is apparent that the company intends to fully conpage 469 ~ sum mate the proposed sale of all of its· assets
when 80% of each class of stockholders have
agreed in writing to such sale. You state in your letter that
in the event of a sale anv dissenting stockholder mav exereise the rights given hint by the lR\VS of the State of Virgfoia applicable, a copy of which laws is incorporated in your
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letter. The laws so incorporated in your letter are predicated upon a sale made by an affirmative vote of stockholders
at a meeting duly assembled, after proper notice. A time
limit is imposed upon the dissenting stockholder, after the
date of the meeting, within which he must act to protect his
rights.
Inasmuch as your plan is to effect the consummation of the
sale by consent in writing of 80% of the different classes of
stockholders, rather than through a stockholders' meeting, I
will thank you to notify me promptly if and when your compally obtains the approval and consent in writing of this required number of stockholders, so that I may definitely know
within what time I must exercise my rights as a dissenting
stockholder, if this be the course taken by me.
·wm you be so kind as to acknowledge receipt of this letter and to advise me that the desired notice will be given t
Yours very truly,
EBM'B

EDWIN B. MEADE.

"October 10, 1938

Mr. Edwin B. Meade
C/o Meade & Talbott
Masonic Building,
Danville, Virginia
Dear Mr. Meade :
I acknowledge receipt of yours of the 8th instant. In reply to your request will say that all stockholders will
notified if and when the necessary consents are received.

be

Very truly yours,·
JAF:EB
page 470}
Mr. Edwin B. Meade
Clo Meade & Talbott
l\fa sonic Building
Danville, Virginia

CRADDOCK TERRY COMP ANY
President.

''November 14, 1938
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Dear Mr. Meade:
As requested in your letter of October 8th, I am writing
to advise you that authorization consents and agreements
have been received from an excess of 80% of all classes of
our stock, consenting to the sale of our assets as set f orlh in
our comm1mication of August 1, 1938, to all stockholders.

Very truly yours,.
,JAF:EB

CRADDOCK TERRY COMP ANY
President.
''MEADE AND TALBOTT

Law Offices,
Danville, Virginia.
December 17, 1938
Mr. J o}m A. Faulkner, President
Craddock Terry Company
T.1ynchburg, Virginia

Dear Mr. Faulkner:
In your letter of.November 14 you advised me that authorization consents and agreements had been received from an
excess of eighty per cent of all classes of stock of Craddock
Terry Company, consenting to the sale of its assets as set
forth in its communication of August 1, 1938, to all stockholders. As I understand your letter, it does not
page 471 ~ mean that you have actually consummated the
contemplated sale. Will you be so kind as to
notify me promptly when your corporation, Craddock Terry
Company, pursuant to such authorization consents and agreements, has consummated the sale, conveyance and tram;fer
of all the propertiei:;, assets and g-ood will of said Craddock
Terry Company ( other than its franchise to be a corporation), as a going- concern, on the terms and conditions and
for the considerations set forth in the proposal in your communication of August 1, 1938.
Very truly yours,

EB:M'B

EffWIN B. :MEADE.
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'' December 20, 1938
Mr. Edwin B. Meade
.Attorney for Mr. vV. D. Powell
Masonic Building,
Danville, Virginia.
Dear Mr. Meade:
I am just in receipt of your favor of the 17th inst. and you
are correct in your understanding that my letter to you of
November 14th last did not mean that Craddock Terry Company had then actually consummated the sale alluded to in
your letter. Various steps have since been taken towards
consummating the sale, including the creation of the new corporation by Messrs. Dillard, Noell and Miller, but in the consummation of the sale, conveyance and transfer there are details of importance that I am sure you will realize consume
some time. I shall certainly endeavor to keep in mind, and
to comply with, your request to notify you promptly when
Craddock Terry Co. has consummated the sale, conveyance
and transfer.
Very truly yours,
CRADDOCK TERHY CO.MP ANY
President.

JAF:EB
~

Q. It appears from this correspondence that on
November 14., 1938, you wrote to Mr. Meade that
authorization consents and agreements had been received
from exceeding· 80% of all classes of Craddock Terry Company stock and consenting to the sale of its assets as set forth
in that company communication of August 1, 1938, to all of
its stockholders. \\7 as that letter mailed in due course of
mail to Mr. Meade f
A. Yes.
Q. You addressed it to Danville, Virginia, in the ordinary
course of mail. Would a letter mailed in Lynchburg, Virginia, on one day, reach Danville the following day!
A. Yes.
Q. Is it a fact that on November 14, 1938, the holders of
at least 80% of each class of Craddock Terry stockholders
had signed written consents to the sale and made an agreement to exchauge their shares for shares of the new corporation?
.A.. Yes.
page 472
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Q. The last three or four lines of your letter to Mr. Meade
of Decembei· 20, HJ38, states that you will endeavor to keep
in mind and comply with his request by notifying him
promptly when Craddock Terry Company had consummated
the sale. ·when was the sale consummated?
A. The sale was actually consummated on the 23 of January, 1939.
Q. vVas there sent to 1\fr. Meade and to all the
page 473 ~ stockholders of the company a notice of a meeting· of the stockholders to be held on the 28th of
January, 1938?
A. Yes.
Q. Do you recall whether Mr. Meade attended the meeting'~
A. I think Mr. Meade was there, but I won't say positively,
I think I talked to him that day.
Q. Do you recall or know whether or not the report that
was filed as an exhibit "Powell "Z ", with Mr. Powell's deposition was sent to every stockholder of the company'!
A. Yes.
Q. The report I refer to includes the President's letter
dated January 28, 1939, made to the stockholders meeting;
held on that dav and it is therein set forth that the sale wm,t
consummated oi1 January 23, 1939. Is that correct?
A. That is correct.

Bv Mr. Hobbs:
·Q. In order to clear up some misunderstandiug·s that arose
with reference to this statement and balance sheet on l\fr.
Dillard's cross examination by Mr. Meade, you have a condensed balance sheet and statement of the deficit as of November 26, 1938, that was the statement printed with yom·
report as of November 26, 1938, ancl not as of .fanuary 2S,
1939!
A. That is right. Our fiscal year ends December 1, and
we were working our business on a rn weeks full period of
the year and the final period ended on the 26th of
page 474 ~ November that year, and this was a statement Ht
the close of husineRs ending on November :!fl,
1938.
By· Mr. Kemp:
Q. It has already appeared by the deposition of the comnlainant, Mr. Powell, that l\fr. Edwin B. Meade referred to

in the above correspondence was the attorney for said Powell
in the matters referred to in said correspondence. ·wm yon
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please state when said complainant, Powell, first served on
Craddock Terry Company a notice of his dissent to the sale?
A. April 15, 1939.
Q. '11hat was some 150 days after yon had notified Mr.
Meade on the 14th of November, 1938, that the holders of
more than 80% of the stock had consented to the sale?
A. Yes.
Q. Was there any negotiations between April 15, 1939, and
May 12, 1939, between you and Mr. Powell or Mr. Meade on
behalf of his client, l\fr. Powell, seeking to agree upon what
was a fair cash value of ::M:r. Powell's shares!
A. I don't recall any, no.
Q. I will ask you to state ·when any of the other complainants in this suit first notified Craddock Terry Company of
their dissent to the sale f
A. Mr. Edwin A. Saunders, in his letter to Craddock Terry
Company of March 20, 1939, and which was received by
Craddock Terry Company on .March 22, 1939, said:
page 475

r '' Accept this letter as formal notice of my dis-

sent from the terms of said sale and also as a
formal request that the fair cash value of my 200 shares of
first preferred stock of Craddock Terry Company be ascertained as provided for under the Virginia Statute.''
Now :Miss Jane Quinn Saunders notified the company by
her letter of March 20, 1939, and received by Craddock Terry
Company on March 22, 1939, as follows :
"I am the owner of two shares of first preferred stock of
Craddock Terry Company and I did not sign the consent
agreement for sale of this company's property as outlined
in your letter dated August 1, 1938.
'' Accept this letter as formal notice of dissent from the
terms of sale of the assets of the Craddock Terry Company
to John M. Miller, Jr., and others, and also. as a formal request that the fair cash value of this stock be ascertained as
provided for in the Virginia statute.''
·Miss Anne Lee Saunders, by her letter to Craddock Terry
Company of March 20, 1939, which was received by that company on March 22, 1939, wrote:
"I am the owner of two shares of first preferred stock of
Craddock Terry Company. I did not sign the consent agree-
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men t for sale of this company's property as outlined in your
letter .dated August 1, 1938. Accept this letter as formal
notice of the dissent £.rom the terms of the sale of the assets
of Craddock Terry Company to tT ohn M. Miller, Jr., and
others, and also as a formal request that the fair cash value
of this stock be ascertained as provided for in the Virginia
statute.''
By letter dated March 23, 1939, and received by Craddock
Terry Company on 1\Iarch 27, 19-39, Louisa P.
page 476 ~ Allen wrote Craddock Terry Company as follows:

'' The undersigned is a registered holder of ten shares of
the first preferred stock of Craddock Terry Company. The
<ionsent agreement for the sale of this company's property
as outlined in your letter dated August 1, 1938, was not
sig"Iled.
'' Please acc;ept. this letter as formal notice of dissent to
the terms of sale, and as formal request and demand that
the fair cash value of this stock be ascertained as provided
for in Section 3820-a and 3822 of the Virginia statute.''
By letter dated March 22, 1939, and received by Craddock
Terry Company on l\farch 23, 1939, the complainant, Thomas
Purcell wrote as follows:
''~rhe undersigned is the registered holder of ten shares
of the first preferred stock of the Craddock Terry Company.
The consent agreement for the sale of this company's property as outlined in your letter dated August 1, 1938, was not
signed. Please accept this letter as formal notice of dissent
to the terms of sale and as a formal request and demand that
the fair cash value of this stock be ascertained as provided
for in Section 3820-a and 3822 of the Virginia statute."
By letter bearing date l\farch 15, 1939, and received by
Craddock Terry Company on :March 22, 1939, the First and
·Merchants National Bank of Richmond, and Edmund A.
Saunders, as Trustee for .Janie Quinn Saunders, et als., u11der an agTeement dated April 26, 1928, notified the Craddock
Terry Company as follows:

''Vile hold in a trust account, this bank and E. A. Saunders, Trustees for tTanie Quinn Saunders, et als., under an
agreement dated April 26, 1928, 100 slrnres of first preferrecl
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stock of Craddock Terry Company. The consent agreement
for a sale of this company's property as outlined in letter
dated August 1, 1938, was not signed. Please
page 477 }- accept this letter as a formal notice of dissent
from the terms of the sale and as a formal request that the fair cash value of this stock be ascertained, as
provided for in Section 3820-a and 3822 of the Virginia statute.''
These were the first notices of dissent by those several
complainant stockholders, and the times of their several receipts by Craddock Terry Company as above stated.
Q. Then I understand, Mr. Faulkner, that the first notice
of W. D. Powell's dissent was notice served on Craddock
Terry Company on the 15th of April, 1939, and that the firt:lt
notice of each of the other complainants' dissent was on o·r
after March 22, 1939. Is that correcU
A. That is correct.
Q. Was there afterwards a conference held by representatives of Craddock Terry Company and the complainant
stockholders other than the complainant vV. B. Powell, or
their representatives in an effort to see if an agreement could
be reached as to the fair cash value of the complainants'
shares, that is, other than the shares of V-l. B. PowelH
A. There was.
Q. Do you recall that that conferei1ce was held in a room
of the First and Merchants National Bank in Richmond, Virginia, on May 31, 1939 ?
A. I do.
Q. ·was it held at that time and place 1
A. Yes.
page 478 ~
Q. vVas that conference held without prejudice
and in order to see if such an agreement could
be arrived at¥

A.
Q.
A.
Q.

Yes.

vVas any agreement reached?
No.
Is it, or not, a fact, that you had agreed with the complainant shareholders, other than said Powell, that there
should be a postponement of that meeting beyond the 30-day
period, but that this should not impair the claim of Craddock
Terry Company that said notices of dissent had not been
given within the time prescribed by statute?
A. Yes, that is true.
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STIPULATION BY COUNSEL, :b~OR COMPLAINANTS
AND DE~'ru.NDA.i~TS.

It is stipulated that without further proof thereof, there
shall be treated and considered and filed in evidence on behalf of the defendants and duly proven the following records
of an action at law instituted by said W. D. Powell against
said Craddock Terry Company, et als., for a declaratory
judgment in the Corporation Court for the City of Lynchburg, Virginia, that is to say:
1. Printed record No. 2152 of said action in the Supreme
Court of Appeals of Virginia at Richmond and which embraces the proceedings in said action in the Corporation
Court of the City of Lynchburg, Virginia;
2. The reply brief of said Powell in said cause in the Supreme Court of Appeals of Virginia;
page 479 ~ 3. Supplement to record and motion to dismiss
by Craddock Terry Company in said Court of
Appeals.
4. Supplement to record and answer of said Powell to said
motion to dismiss, in said Court of Appeals.
5. Copy of the judgment of said Court of Appeals of February 26, 1940, in said action affirming the judgment of said
Corporation Court.

That this is the same record vouched by defendants in their
motion to dismiss or reject the complainants' written elr.ction
heretofore filed in this present suit in equity.
CROSS EXAMINATION.
Bv Mr. Meade:
·Q. What did. you say the capital deficit was on .Januarr
2B, 1939, when the old company transferred its assets to thCl
new company "l
A. I didn't say-there was no capital deficit on J anuar,v
23, 1939. The capital deficit on No,1 ember 26, 1938, was
$1,819,795.
Q. If yo~r common stock in the old company had lmd no
par value you would not have a capital deficit on that date,
would you?
A. No.
Q. You would show a surplus of approximately $1,500,000,
wouldn't you?
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A. The difference between $1,819,000 and the value of the
common stock at par.
Q. Was there any accumulated unpaid divipage 480} <lends on the common stock at that time, on November 26, 1938 ¥
A. There was no contract to pay the cormnon stock any
dividends at all, consequently there was no accumulated dividends.
Q. No dividends had been declared on the common stock f
A. No, not since 1930, on the common stock, or on any
stock.
Q. Approximately how much was the. dividends on the p;referred stock in arrears on that date?
A. Approximately 8 or 9 years.
Q. About $48. a share, wasn't iU
A. Eight years would have been $48. on the first preferred
stock.
Q. If your charter in the old Craddock Terry Company had
been amended so as to change the par value of the common
stock from $100 a share to no par value, then under such an
amendment you would not have had any-capital deficit, would
you¥
A. No.
Q. Was the stock of the new Craddock Terry Shoe Corporation distributed among the stockholders of the old Cracldock Terry Company who consented to the plan of sale in
accordance with the terms and conditions of the printed
stockholders' letter of August 1, 1938 7
A. Yes.
Q. ·when did Edwin B. Meade's name appear as a stockl10lder of the Craddock Terry Company in the records of the
company?
page 481 ~ .A . .At the time Mr. Powell authorized us to
make the transfer.
Q. vVas that in September, 19381
A. I think that is rig-ht.
Q. After that date it appears Mr. Powell owned 122 slmres
of the first preferred stock of Craddock Terry Company and
66 shares of the second preferred stock, didn't he 1
A. That is right.
Q. And Edwin B. Meade was the owner of five shares of
first preferred stock and five shares of the second preferred
·stock?
A. That is right.
Q. Does your Mst annual report, under date of November
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26, 1938, and filed as an exhibit with Powell's deposition, reflect the values of the assets of the old company which were
transferred to the new company as of the date of the transfer, to-wit: On January 23, 19391
A. I would have to check back and see about that.
Q. Have you got a statement there in your records showing the values placed on the assets of the old company transferred to the new company, that is, the value placed on those
assets by the new company on or after January 23, 19391
A. I have.
Q. Will you first give us the amount of cash in bank and
on hand turned over by the old company to the new company?

page 482 ~

A. $144,178.

Q. What did the new corporation books show
as to the value of the accounts receivable imme·
diately upon the transfer!
A. $59,799.

Q. "What is shown as the value of the accounts receivable
sold or assigned to the ·wmiam Iselin Company, factors f
A. $725,821.
Q. And what is the value placed on the finished goods!
A. $1,217,736.

Q. And the goods in process t
A. $149,102.

Q. Raw materials!
A. $950,427.

Q. Now take the next, your investment or stock in w·hollv
owned companies Y
.,
A. $90,000.

Q. Other stocks, bonds and real estate, less reserve?
A. Suppose I separate those. Investment in real estate,
$20,750.

Q. How about other stocks and bonds?
A. $7,948.

Q. Now take the next one, deposited with the Mutual Insurance Company of Virginia 7
A. $5,197.
Q. Now the next is, notes, accounts and advances.
A. I will separate them. Aecounts receivable,
page 483 ~ less reserve, $315; advances to officers and employees, less reserve, $32,169. :Mortgages receiva hle, less reserve, $2,350, and $3,645.
Q. Now coming to your fixed assets. ,v'Iiat value did the
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new company, as of the date of the transfer, place upon the
plant properties t
A. That is split up, too, it is divided in two days, capital
assets active, $449,767.25.
Q. And that includes what?
A. Our buildings that were in operation and then we had
this idle plant under a separate head.
Q. Then you have inactive plants?
A. Land and buildings, $123,292.
Q What does that include f
A. Milwaukee and St. Louis.
Q. What is Milwaukee listed at 1
A. $100,000.
Q. What is St. Louis listed at¥
A. $23,292.
Q. Can you explain why you place that v,1lue of $23;2H2
on the St. Louis plant, when, in your direct examination, yo.u
showed it ,·vas a liabilitv rather than an asset?
A. We placed it on timt plant on the report of appraisal
of real estate agent's committee in St. Louis.
Q. Are you sure that at the end of the 70 years, that is the
expiration of the 99-year lease that is on the building, that
the building· will not be the property of the Cradpage 484 ~ dock Terry Shoe Corporation ·f
A. Yes.
Q. Now look into your records there again, what do you
list as the value of machinery and equipment, furniture and
fixtures and motor vehicles?
A. That is included in the fig·ure of $449,677, that I gave
you for active capital assets.
Q. Leasehold improvements. Is that included in any of
the above items given f
A. Suppose I separate that capihll assets for you.
Q. Have you got a printed statement there of the values
in your hand?
A. Yes.
Q. Could you file that as an exhibit and save us the troub]c
of going over all of it f
A. Yes.
By Mr. Kemp: Objection is made to all of this testimonr
about what the Craddock Terry Shoe Corporation acquired
by purchase or the values thereof because by the statute the
fair cash value of all shares of the dissenting- stockholdel's
who proceeded to give notice of dissent and who should pro-
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ceed according to the statute for payment therefor, is to be
determined as of the date before the sale was authorized.
By Mr. Meade:
Q. I see that you have a balance sheet as of January 23,
1939, showing the net worth of Craddock Terry
pag·e 485 Shoe Corporation on that date, and I will not pur.;;ue the figures further, but ,vill ask you to file
this balance sheet as an exhibit "Faulkner 2'', to be reaµ as
a part of the evidence in this suit.
A. I here file same.

r

( Said balance sheet is here filed, and is marked Exhibit
Faulkner No. 2.)
CRADDOCK-TERRY SHOE CORPORATION
Lynchburg, Virginia
Balance Sheet as at January 23, 1939
ASSETS
CURB,ENT ASSETS:
Cash ..................................... $ 144,178.23
Accounts ReceivableCustomers ..... $
13.00
Less Reserve ..
12.00 $
1.00
Accounts ReceivableSundry Current.
55,966.16
Less Reserve. .
534.29

55,431.87

Bills and Notes
Receivable . . . . . · 25,849.63
Less Reserve. .
21,483.29

4,366.34

\Villiam Iselin & Co.
Account Current.
Inventories :
Finished Goods. 1,217,736.89
In-Transit . . ...
4,187.53
Damag·ed Shoes .
12,622.04 1,234,546.46
Raw Materials ..
In Process .... .
In-Transit . . .. .

59,799.21

· 725,821.97

950,427.33
149,102.30
46,226.63 1,145,756.26 2,:380,302.72
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Cash Surrender ValueLife Ins. Officer.
Total Current
Assets .....
INVESTMENTS:
Arkansas Penitentiary Funding
Notes ........ .
Investments in Outside Companies.
Investments in Affiliated Companies ........ .
Investments in
Real Estate ....
OTHER ASSETS:
Accounts ReceivableMiscellaneous ....
Less Reserve ..
.Advances to Officers
and Employees .
:Gess Reserve ..

37,050.00
3,347,152.13

3,334.00
4,614.00
90,000.00
20,760.00

650.0Q
335.00

315.00

37,958.99
5,789.24

32,169.75

Deposits with Mutual Insurance
Cos........... .
Mortgages ReceivableEmployees. . . . . . . .
4,350.00
Less Reserve . . . .
2,000.00
l\fortg·ages Receivable-Others ... .
Less Reserve ... .
CAPITAL ASSET8ACTIVE:
Land and Buildings
Machinery and
Equipment, Etc..
Leasehold Improvements ........ .

4,~39.85
994.00

118,708.00

5,197.96
2,350.00

3;645.85

43,678.56

322,000.00
125,836.63
1,930.62

449,767.25
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Lasts, Patterns and
Dies Carried at ..
CAPITAL ASSET.SIDLE: .
Land and Buildings
DE1FERRED CHARGES:
Inventory of Supplies .......... .
Samples in Hands
of Salesmen . . ...
Prepaid Insurance
and Taxes ...... .
Misc. Prepaid Expenses ......... .

1.00
123,293.00
53,111.86
73,217.53

20,019.38
12,713.13

159,061.90
$4,241,661.84

LI.ABILITIES
CURRENT LIABILITIES~
Accounts Payable and .Accrued Expenses ..... $ 572,896.85
Reserve for Federal and State Income Taxes
22,220.31
Total Current Liabilities
RESERVES:
7,500.00
For Pensions . . . . ........... $
16,000.00
For Contingencies .· . . ...... .
For Capital Stock Adjustments 497,103.50
CAPITAL STOCK AND SURPLUS:
First Pref erredAuthorized 12,500 shares of a
par value of $100.00 each
Issued 10,673 Shares. . . . . . . . 1,067,300.00
Second PreferredAuthorized 12,500 shares of a
par value of $100.00 each
Issued 10,947 Shares . . . . . . . 1,094,700.00
Third Preferred.Authorized 9,956 shares of a
par ·value of $100.00 each

595,117.16

520t603.50
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Issued 8,414 Sha.res. . . . . . . . .
CommonAuthorized 50,000 shares of a
No Par Value
Issued 38,520 Shares valued
at . . . . .. . . . . . . .. .. . . . . .
Surplus January 23, 1939. . . .

841,400.00

38,520.00
3,041,920.00
84,021.18

Net Worth. . . . . . . . . . . . . .

3,125,941.18
$4,241,661.84

(On back)
CRADDOCK-TER,RY
SHOE CORPORATION
Lynchburg, Virginia

BALANCE SHEET
As of Date of Reorganization
January 23, 1939·
Successors to
CRADDOCK-TERRY CO.

By ~Ir. Kemp: And we make the same objection as heretofore made to questions along· this line.
By Mr. Meade:
Q. As I understand the situation, this balance sheet filed
as Exhibit "Faulkner 2", in reality reflects the net value 01·
worth of the assets that were rr.quired by tl1e Craddock Terr.v
Shoe Corporation from the Craddock Terry Company on
.January 23, 1939!
A. It represents the book value of the assets acquired on
.January 23, 1939, and set up on the books of Craddock Teny
Shoe Corporation.
Q. Did not your new company make very substantial re(luctions in the values as reflected in the 51st report of the
Craddock Terry Company?
A. ·we did on the fixed assets, real estate and other property.
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Q. How much did you charge off for depreciation and amortization?
A. The difference between those fig·ures there and what is
shown on this statement of November 26th.
Q. Do you find the exact amount in that statement t
A. $1,307,000.

page 486

By .Mr. Kemp:
Q. Mr. Faulkner, are you contrasting the fig·ures as of the
26th of November with other figures as of that date, or the
figures of the 26th of November, 1938, with figures as of January 23, 1939 f
A. I am contrasting the figures as of N oYember 26, 1938,
with figures as of January 23, 1939.
Q. They will not be the same?
A. No, they are entirely different.
By Mr. Meade:
Q. The point I arn making is when the new corporation
took over the assets of the old corporation it was its purpose
and desire to show a mucl1 sounder condition?A. That is true.
Q. And I believe in your report as President to the stockholders on January 28, 19H9, you stated that an attempt was
made to arrive at a fair value of those assets. Now in doing
that you have reduced some of the items substantially and
this exhibit "Faulkner No. 2' ',. showing a balance sheet ns
of January 2a, 1939, of Craddock Terry Shoe
pag·e 487 ~ Corporation shows those fair values which Crad.
dock Terry Shoe Corporation attempted to arrive at in putting a sound value upon the assets ncquired
from the old corporation. Isn't that true?
A. That is correct as a g·oing· concern.
Q. The assets of the old corporation was still as a going
eoncern, wasn't it?
A. Yes.
Q. You have stated on your direct examination that if ju ... t
prior to the consummation of this sale there had been a liquidation of tl10 assets of the old corpo1·ation that you clo not
think that the second preferred and the third prefc1Ted stock
mid the common stock of the old company would liaYe receirnd nothing·?
A. That is true.
Q. And as stated, the m;sets were not sold as assets in a
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liquidating corporation but as assets in a going corporation?
A. That is true.
Q. In your opinion, what was the fair net value of those
assets acquired by the new corporation on January 23, 19391
A. I think the statement you have got there is the fair net
value of those assets acquired by the new corporation as of
January 23, 1939, as a going· concern.
Q. And it was sold as a going concern t
A. Absolutely.
Q. And so having been sold as a going concern, that figure
represents the net value of those assets 7
A. As a going concern.
page 488 ~ Q. How much money does it take to pay 3%
dividend on 1,250,000 first preferred stock of the
new corporation?
A. It takes approximately $37,500.
Q. Then that would take $75,000 to pay an annual 6% dividend?
A. Yes.
Q. The old corporation, upon its transfer of the assets to
the new company, received stock in the new corporation, didn't
theyf
A. Yes.
Q. Was that stock in one certificate for each class of stock
or was it in a great many or a great number of certificates ·t
A. It was in bulk, one certi:fieate for eaeh class.
Q. So you received one certificate for 1,250,000 shares of
first preferred?
A. No, we received for all shares that had assented in one
certificate.
Q. Then you received one certificate for all shares of seeond
preferred stock that had assented f
A. Yes.
Q. And on do,,rn the line?
A. Yes.
Q. Then you proceeded to break that up and distribute it
among the different nolders and different classes that had
consented?
A. As the stock was turned in.
Q. You broke up this one rcrtificate and furpage 489 r nished new rertificates to each one of the consenting stockholders in eaeh cfoss 1
A. Yes.
Q. And all consenting- stockholders have long· since rercivcd
their new certificates in the new corporation?
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A. No, not all of them, there are three or four outstanding
assenting stockholders that have not received their certifif'3a tes due to various reasons such as lost certificates and being
involved in lawsuits and they have not been able to turn
them in.
Q. They are comparatively small?
A. Very small, they wouldn't amount to mol'e than four
or five stockholders.
Q. You have spoken of a provision in the charter which
prohibited the old corporation from placing a mortgage or
encumbrance upon any of the property or properties of this
old corporation until and unless all of the preferred sto~k
had been redeemed at a certain price. That same provision
found in the charter was carried into the stock certificates
of the preferred stock issued by the old corporation, wasn't
iU
.A. I think so.
Q. And for whose protection "\'\'mre those provisions intended f
A. I dicln 't have anything to do wit11 the company at the
time the charter was gotten or the stock was
page 490 ~ issued, and I am not. in a position to testify as to
that.
Q. There is no question but what they were intended for
the protection of the preferred stock 1
A. I couldntt say, I was not connected with the company
at the time, and I don't Imo-w what was in the minds of the
company when those provisions were put in.
Q. Have you convenient there a lisf showing the numbe1·
of shares of stock held bv the Board of Directors in the old
corporation, just prior to the transfer?
A. Yes.
Q. ·wm yon read that into the record?
A. J olm W. Craddock, 84 shares of first preferred, 85
shares of second preferred, 80 sliares of Class C, and 2,606
shares of common stock.
Char]es G. Craddock, 491 slmres or' common.
D. H. Dillard, 144 slrnres of first, 115 shares of second, and
1,845 slrn res of common.
D. H. Dillard and Jolm A. Faulkner jointly, 405 slum.-i~
clnss C.
.John A. Faulkner. 208 shares first preferred.
l ohn "\V. ,James, four slrnres of first preferred, six sharc8
second preferred, 68 ~duues Class C, and one slmrc of common.
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L. F. Almond, 565 shares of common.
John M. Miller, Jr., nine shares of common.
J. T. Noell, Jr., 505 shares of Class C.
page 491 ~
T. Gibson Hobbs, 15 shares of first preferred
and 10 shares of Class C.
By Mr. Kemp:
Q. By the terms of this sale, the Craddock Terry Shoe
Corporation was to execute and deliver as a part of the
consideration its obligation to Craddock Terry Company, by
which obligation, among other things, it did bind itself to
Craddock Terry Company to issue and deliver to Craddock
Terry Company the number of shares of its various classes
of· stock on the basis of the number of shares held bv the
stockholders of Craddock Terry Company who did not consent to consummate the sale and who did not become, pursuant to the statute, entitled to receive from Craddock Teny
Company the fair cash value of said shares, &c. Was that
obligation duly executed and delivered by the Craddock Teny
Shoe Corporation to Craddock Terry Company t
A. Yes.
Q. By the answer of Craddock Terry Company filed in this
suit, it states it has at all times been ready and willing
and is now ready and willing·, and hereby offers to transfer
and deliver to the complainants respectively the shares of
stock of said Craddock Terry Shoe Corporation on the basis
provided for stockholders in their respective classes by the
agreement or plan of said sale. Has the Craddock Terry
Company ever since then been still ready and
page 492 ~ willing and is it now ready and willing and does
it now offer to transfer and deliver to the complainants the said shares of stock on the basis named Y
A. It does.
And further this deponent saith not.
Signature waived.
The further taking- of depositions is adjourned until tomorrow morning, Friday, November 8, 1940, at 9 :30 A. M.,
at the same place.
Notary Public.
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page 493 ~-

] 1 RIDAY, NOVEMBER 8TH, 1940, H:30 A. M.

Pursuant to adjournment, the further taking of deposition:-;
in this case is resumed at 9 :30 A. M., on Friday, November
8, 1940, at the same place.
Present: Same parties as heretofore.

By ~Ir. l\Ieade:
or two.

I desire to ask Mr. Faulkner a question
.JOHN A. FAULKNER,
Recalled.

By Mr. Meade:
Q. Mr. Faulkner, the sale was consummated on January
23, 1939, was it not 1
A. Yes.
Q. At that time you had at least 80% of each class of
stock of the old corporation consenting to the sale?
A. Yes.
Q. And those consents, of considerably more than 80%
possibly, as of Jan nary 23, 1939, were in hancH
A. Yes.
Q. Now I will ask you were those stockholders in each clas~
of the old company who had sent in their c·onsent issued an<1
delivered new certificates to eover these old certificates sm·rcndercd by them in accordance with the plan,
page 494 ~ as soon as your clerical force could actually gl't
the stock certificates issued and delivered?
A. They ,vere issued to the old stockholden; as soon ns
the old stock was turned in to us as quickly as possible, allowing for the time it would take to write up eertificatcs and htlYC'
them properly executed, and signed.
Q. Mr. Faulkner, following the c:onsummation of the sn le
on January 23, 1939, there was not much activity in the sak•
of any class of stock of the new corporation, was there !
A. I don't recall whethe1· there was or not.
Q. If there had been eonsidernble activity you would }urn·
no doubt remembered it, wouldn't you·?
A. I don't know, the stock has heen more or lesP> aetive foy
some little time, but just when it started T am not in a position to say.
0

By l\fr. Kemp;
Q. M:r. Faulkner, yon haYo been asked about when ancl how
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Craddock Terry Company exchanged with its stockholders
who consented to the sale and agreed to surrender their shares,
for stock in the new corporation 01~ the purchasing corporation. In the letter of August 1, 1938, being complainant's
exhibit '' Stockholders Letter No. 3' ', you will see by referring
to pag·e 4 of that printed letter the following:
'' Do not send in your stock at this time. If and when the
requisite consents and agreement have been repage 495 ~ ceived for lawfully making the sale, you will be
notified when and where to send your present
stock for deposit and exchange for the shares of stock of
the new corporation to which you may be entitled.''
Is, or is it not a fact that the exchange referred to with
the stoc:kholders of Craddock Terry Company who consenfod
to the sale, and made the agreement, as provided for in the
plan of sale, was consummated through and by means of the
Lynchburg National Bank and Trust Company acting under
an agreement with Craddock Terry Company as a depository
and exchange agent for effecting those exchanges?
A. That is true.
·
Q. You seem to have forgotten that in your reply to Mr.
Meade's question. Do you recnJI now that the exchanges wero
effectuated in the manner stated in my last question 1
A. I do.
Q. You testified on yesterday about a factoring at1:reement
that Craddock Terry Company had made with a factoring
agency in New York in 1934 and whic~h was continued until
Craddock Terry Company sold to the Craddock Tel'ry Shoe
Corporation on January 23, 1939. I would like for you to
state whether or not Craddock Terry Company since it has
been selling its accounts to these companies, or to the factoring agency, it has received the considerntion from the factoring a~ency that it was to pay to Craddock Terry Company?
A. We only received C'onsidcration from th0 factoring
agency which they were to pay Craddock Tern~ Company
upon shipment of the goods, the ~·ooclR had to he
page 496 ~ delivered to the cHniers before thr factoring
agency would consider the transaction closed. ··
Q. Then I understand that Craddock Terry Company did
not receive payment for these sold aecounts until the goods
represented by those arcounts were actually shipped by Craddock Terry Company?
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A. That is right.
Q. On your cross examination you were asked whether
Craddock Terry Company might or could have paid dividends
if it had not had a capital deficit, or if that capital deficit hatl
been in some way removed by the reduction of the par value
of its common shares. Please state if you know what the
attitude of the members of the Board of Directors of the
Craddock Terry Company was as to declaring dividends on
any shares of Craddock Terry Company stock during the
period from the time you beeame a director until the sale
was made to the Craddock Terry Shoe Corporation f
A. Personally as a member of the Board of Directors I wa~
unalterably opposed to paying any dividends and the Board
of Directors as a whole were unanimously of the same opinion,
owing to the fact that under the then precarious situation
under which we were laboring we did not consider it wise
or safe to pay any dividends until we had built up sufficient
working capital to enable us to carry on and in view of the
meager profits we were making, that would have taken many
years.
page 497 ~ Q. You were also asked on your cross examination something about the value or sound value
of the assets of Craddock Terry Company at the time of the
sale to Craddock Terry Shoe Corporation. I would like to
know whether there would be any difference in your opinion
in the value of those assets and the lmsiness of Craddock
Terry Company as a going concern and selling the same to
another corporation as a going concern, and if on the other
hand, Craddock Terry Company had liquidated its assets by
converting them into money for application to its debts and
liabilities and a distribution of such as should remain, to
its stockholders? Do you recognize any difference in the
value of the assets under those two conditions?
A. I would say in answer to that question that there is u
verv broad distinction to be drawn between the value of
ass~ts in an industrial enterprise such as the Craddock Teny
Company, as a going concern, and if it was in actual liquidation for the purpose of paying off its debts and distributi11g
any remainder thereafter to the stockholders. I have been in
the credit business for at least 25 years and during tlrnt
period I have had many occasions in wliich the stoek of a
mercantile enterprise h~s been actually liquidated for the purpose of paying off its debts and distributing· whatever remainder the1·e would be left to the owners, and in no single
case can I recall at this moment in all of that experience, has
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the creditors ever been paid in full. On the othe1· lrnnd, there
have been cases coming under my experience
page 498 ~ where concerns were in a state of financial distress and by arrangement with the creditors those
concerns have been continued and as a result the creditors
not only received payment of their debts in full, but the
business was restored to its owners and continued as a successful concern.
By Mr. Meade: Objection is made to that part of the foregoing answer which deals with the experiences of Mr. Faulkner upon the ground that that part of his answer is wholly
irrelevant and immaterial.
By Mr. Kemp:
Q. You have alluded to your experience. I would like for
you to state what your experience was in the way of credits
prior to your becoming connected with Craddock Terry Company!
A. For ten years I had charge of the collections and credit
department for what was then known as the Lynchburg Board
of Trade, representing practically all of the wholesale business interests of Lynchburg. Following that I became Vice
President and Treasurer and in full charge of all credits of
the Beasley Shoe Company, for a period of ten years, and
have had five years experience in handling credits or being
a credit consultant for the Craddock Terry Company.
Q. What five years do you refer to?
A. The last five years immediately preceding ,January 23,
1939.
page 499

~

By Mr. Meade : The a hove questions and answers are objected to on the ground that they are
wholly irrelevant and immaterial.
By ~fr. Kemp:
Q. Mr. Faulkner, if Craddoek Terry Company had ceased
to do business and gone into actual liquidation in say, August, 1938, ra.tl1er than have sold its assets as a going concern on the plan of sale set forth in the letter to the stockholders of August 1, 1938, how could it have provided for the
rentals and obligations it was under for some seventy or
more years, under the lease on the St. Louis propertyf
A. It could not have provided for the rentals under that
lease without some arrangement of some sort with the parties
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from whom Craddock Terry Company leased, and I am sure
that those lessors certainly would have demanded payment
for the lease for the unexpired term.
Q. That was an obligation that you have testified amounted
to about $10,000 annually. Is that right?
A. That is right.
Q. And that ran for some seventy future years? Is that
right?
A. Yes.

By Mr. Meade:
Q. Mr. Faulkner, in exammmg Exhibit Faulkner No. 2,
which is a balance sheet as of January 23, 1939, it appear~
that the gross worth of the assets of Craddock Terry Compa:ny transferred on January 23, 1939, to the
page 500 ~ Craddock Terry Shoe Corporation was $4,241,661.84. As I understand it this figure is arrived
at after making· deductions for depreciation, &c., for the purpose of getting the sound value of those assets. Do you think
that that figure on that date fairly represented, in dollars
and cents, the gross value of the assets of Craddock Teny
Company transferred to the Craddock Terry Shoe Corporation?
A. I do, as a going concern.
Q. Yon sold as a going concern?
A. Yes.
Q. You did not receive cash as the purchase price for the
assets of the old eorporation?
A. No.
Q. You did receive stock in the new corporation?
A. Vle received stock in the new corporation and an ohJigation of the new corporation to take care of all of its outRtandiirn; obligations.
Q. What, in your opinion, was the fair value of that stoc·k
which you receh·ed in consideration for the transfer, rather
than cash?
A. I think the fair value of that stock ,vhich "·c receivecl
in the transfer was the same value that the old stockholde1·~
lrnd in the existing property, whatever that may be.
Q. Can you put a dollar and cents value on that approximatelv?
·
page 501 r A. Tcould not.
Q. "\V11at is tho hook valne of that stock?
A. The book value of that stock was shown on this statement.
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Q. $3,125,941.18. Is that rightt

.A. Yes.
By Mr. Kemp:
Q. By the plan of sale as it was effected and as it was
accepted, the stockholders of Craddock Terry Company who
assented to the plan and agreed to receive shares of the new
corporation on the basis of the plan for their shares in
the vendor corporation thereby became holders of the stock
in a corporation that would acquire all of the assets of
the former corporation, except its franchise to be a corporation, and which purchasing corporation would be free of the
prohibition that the old corporation labored under against
encumbering its property and the new corporation would
also have no accumulated and unpaid dividends on its shares,
and by this means those stockholders of the old corporation
became stockholders of a ne-w corporation, free of those
burdens. Is that right, or. not 1
A. That is true.
And further this deponent saith not.
(Signature waived.)
page 502 }

H. A. ,i"\TELLS,

another witness of lawful age, :fi.rst being duly
sworn, deposes and says as follows, to-wit:

DIR,ECT EXAl\UNATION.
By Mr. Kemp:
Q. Please state your age, residence and occupation?
A. Forty-nine; Lynchburg, Virginia; Secretary of the
Craddock Terry Shoe Corporation.
Q. Did you have any conneetion with Craddock Terry Company?
A. I first was employed by Craddock Terl'y Company in
.July, 1933.
Q. Did you continue in Ruch employment until it sold its
assets to Craddock Terry Shoe Corpol'ation !
A. I did.
Q. I hand you under one cover, marked Exhihit H.· A.
,vells No. 1, four letters or copies of lettel's as follows:
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"One from W. D. Powell, to you as Secretary of the Craddock Terry Company, bearing date September 1, 1938.
Another letter from yourself as Secretary to said Powell,
bearing date September 5, 1938.
Another undated communication from Craddock Terrv Company and with no addressee named therein.
·
Another letter dated May 27, 1939, from l\fr. Edwin B.
Meade to Craddock Terry Company.''
page 503 ~

I will ask you to state whethe1· or not such
correspondence occurred at or about the respective dates of the letters mentioned therein, if so, file the same
as an exhibit with your deposition, marked "Exhibit H. A.
Wells No. 1".
A. These letters cover tlle correspondence between the
parties and I file them as my exhibit No. 1.

( Said letters are here filed, marked "Exhibit H. A. ·wells
No. 1 '', and are as follows:)
EXIDBIT H. A. WELLS NO. 1.
'' Danville, Virginia,
September 1, 1938
:.M:r. H. A. Wells, Secretary
Craddock Terry Company
Lynchburg, Virginia
Dear Sir:
I enclose herewith certificate No. 1085 for seventeen shares
of the first preferred stock of your company, issued to me
on No,,ember 28, 1925, endorsed in b]ank, and also certificate
No. 3994 for seventy-one shares of the second preferred stoek
of your company, issued to me on .July 21, 1925, and also
endorsed in blank. You will also find enclosed my check fo1·
$3.52 to cover stamps for transfer of stock. I will thank you
to issue five shares of the first preferred 8tock to Edwin
B. Meade and the remaining· twelve shares of this stock to
me. I will also thank vou to issue five sl1ares of tlrn second
preferred stock in the name of Edw'in B. Meade and the remainder of the seventy-one shares of certificate No. 3994 in
my name.
I will thank you to attend to this matter promptly and to

I

!

I
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return all of the certificates to me at the address ·given below.

page 504 ~

Yours very truly

W. D. PUWELL,
Box 866,
Danville, Virginia

Encls. 3

Registered mail, return receipt requested.''
"September 5, 1938
Mr. W. D. Powell,
Box 866,
Danville, Va.
Dear Sir:
Acknowledging your letter of September 1, we are enclosing herewith certificate #1676 for 12 shares First preferred, W. D. Powell; Certificate #1675 for 5 shares First
Preferred, Edwin B. Meade, which covers old certificate
#1085 for 17 shares, together with Certificate #4825, for 66
shares of second Preferred., W. D. Powell and certificate
#4824 for 5 shares second preferred, Edwin B. Meade, whieh
replaces certificate #3994 for 71 shares.
We are enclosing herewith our check for $3.02 which represents excess stamp tax you remitted in error.
We will appreciate your having the receipts executed whieh
are attached to the certificates and return to us for filing.
Yours very truly,
Controller-Secretary.

HAW/VB''
~

'' In connection with the sale of Craddock Terrv
Company's assets to Craddock Terry Shoe Co1:_
poration (consummated as you have been notified, on January
23rd last) we sent to yon with our letter of August 1st last
a copy of the 'Virginia statutes setting forth ,vhat would be
the statutory rights of such stockholders of Craddock Terry
Company as did not authorize the sale and who also did
not dissent therefrom within the time and manner provided
.or contemplated by the statutes.

page 505
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You did not authorize the sale and vou have not dissented
therefrom; an_cl you hold shares of stock of Craddock Teny
Company as followR:
5 shares first preferred
5 shares second preferred
sh a.res Class C prefened
. . . . shares common

Vile are ready and desire to at once deliver to vou in exchange for the surrender of your above shares ancl all rights
appertaining- thereto, and in accordance with the statute,
shares of stock of Craddock Terry Shoe Corporation.
5 shares of its first preferred
of its second preferred
. . . . shares of its third preferred
3-3/4 shares of its no-par common

u shares

Please carefully observe the following instructions:
1. Sign below the blank form of assignment and transfer
printed on the back of each stock certificate you hold your
name ( or names) as appearing on the face of that certificate,
but do not fill in the blanks in said form.
2. Immediately below your signature write or print your
address clearly.
Then promptly mail to Craddock Terry Company, Lynchburg, Va. ( preferably by registered mail) in the enclosed
stamped and addressed reply envelope your afore~mid stork
certificate ( or certificates) and promptly on the receipt thereof we will have transferred to vou the shares of stock of
Craddock Terry Shoe Corporatio'i1 as above and mail to you
its stock certificates therefor.
page 506

~

By (signed)

V cry respectfully,

CRADDOCK TERRY COMPANY,
JOHN A. FAULKNER,,
Its President.
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"MEADE AND TALBOTT

Law Offices
Danville, Virginia
Edwin B. Meade,
Frank Talbott, Jr.,
May 27, 1939
Craddock Terry Compan}r
59th Street,
Lynchburg, Virginia
Gentlemen:
In accordance ,vith the request and instructions of your
undated form letter this day received, I enclose herewith by
registered mail, return receipt requested, certificate No. 1675
for five shares of your first preferred stock, issued to me on
September 2, 1938, and certificate No. 4824 for five shares of
your second preferred stock, also issued to me on September
2, 1938.
Yours very tmly,
(Signed)

EDWIN B. MEADE.

EBM'B
encl.''

page 507

~

Q. From the letter elated September 1, 1938,
'\V. D. Powell appears to have directed that there
he transferred five shares of his first preferred

:;:;tock in Craddock Terry Company and five shares of the
second preferred stock in Craddock Terry Company to the
11ame of Mr. Edwin B. :Meade. vVas such a transfer ma.de t/
A. Yes.
Q. In J·o1u letter of September 5, 1938 to Mr. Powell you
stnted that you were therewith enclosing to him stock certificates of Craddock Terry Company pursuant to the _direction of his letter of September 1, 1938. Was that actually
done¥
A. Yes.
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Q. The third undated and unaddressed letter or communication-was· or wa.s not the original of that mailed to Mr.
Edwin B. Meade shortly prior to May 27th, 19391
A. Yes.
Q. Did you then receive from Mr. :Meade l1is letter to
Craddock Terry Company of }fay 27, 1939, forming a part
of said exhibiU
A. Yes.
Q. Did Craddock Terry Company receive with that letter
the stock certificate for the five shares of its first preferred
and the five shares of its second preferred stock endorsed in
blank by Mr. Meade¥
A. Yes.
Q. Did Craddock Terry thereupon send to Mr.
page 508 ~ :Meade in exc.hange for those shares, the stock
certificates of Craddock Terry Shoe Corporation for five shares of that corporation's first preferred and
five shares of that corporation's second preferred and 3 3/4
shares of that corporatiou 's no par common stock T
A. Yes.
Q. -when was that consummated!
A. The certificates in question were mailed prior to ,June
2. 1939, and Mr. Meade's return receipt therefor is dated
June 2, 1939.
Q. And those receipts, were they, or not, entered upon the
stock books of Craddock Terry Shoe Corporation 1
A. Yes.
Q. '\Vere any other shares of stock of Craddock Terry Company owned by :Mr. Powell, transferred to Mr. Meade in
19381
A. None other than that previously mentioned.
Q. Have you at t.he request of counsel for the defendants
in this suit prepared a statement from the books of the Craddock Terry Company showing a list of shareholders of each
class who after November 15, 19:38, and before January 23,
193n, p:ave their written consents to the sale we are discussing and made an agreement with Craddock Terry Company
to exchani2'e their shares for shares of the purchasing corporation, by which I mean the Craddock Terry Shoe Corporation, on the basis of the plan of sale outlined in the let.
ter of A ug·ust 1, 1938?
page 509 ~ A. I have.
Q. I hand you a list which purports to show
these fads and will ask you if that is a statement so prepared by you and if it is true and! correct?
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A. It was prepared under my direction and checked against
the records of the company and it is true and correct. I herewith file this statement consisting of two pages, as "Exhibit
H. A. ·wells No. 2'', with my deposition.

Ry .Mr. l\feade : Objection is made to the question and the
answer and the introduction of this exhibit upon the grounds
it is immaterial and irrelevant and unnecessarilv encumbers
the record.
·
(Said exhibit is here filed, marked "Exhibit H. A. ,vells

2", and is as follows:)
EXHIBIT H. A. WELLS 2.
'' List of shareholders of each class of Craddock Tern~
Company stock who after November 15., 1938> and befor~
January 23, 1939, gave their written consents to the sale
and made agreements with Craddock Terry Company to
exchange their shares for $hares of the purchasing corporation on the basis of the plan of sale.

Shares
of
First
Preferred
stock

Shares
Shares of
of
Class Sha res
Second C
of
Pre- Pre- Common
ferred fcrred
stock stock stock
20

Harry R. Brown, City ....... .
"B..,rancis X. Beuihendorf, Boston,
1Iass.................. ·
Rebecca H. Carroll, City ..... .
.J amcs L. Carter, City ........ .
The Citizens Bk., Tnc.., Kuttawa,

100

10
10

20

T{y.......... .

page 510

~

Crocker Ji,irst Federal Tr. Co.,
San Francisco, Calif. . . . . .

4

17

6
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l\fory I.,. Heward, San Fran-

cisco, Calif. . . . . . . . . . . . .
Julia H. Langhorne, San Francisco, Calif. . . . . . . . . . . . . . .
Mrs. Rith Anna 1\faincs, Moorestown, N. J .............. .
l\Irs. Helen B. Marshall, Brookline, Mass. . . . . . . . . . . . . . . .
Dorothy D. Moore, City ...... .
l\fiss .Julia L. Parker, San ],rancisco, Calif. . . . . . . . . . . . . . .
(Now Mrs. J. L. Colhoun)
:Mallory Dean Price, San Antonio. Tex. . . . . . . . . . . . . .
Chas. P.· 1\L -Sheffey, Belgian
Congo, Africa . . . . . . . . . . .
Samuel G. Slaughter, ,Tr. City ..
.John P. White & Co., N. Y. City
"\V. Bass V{ood, City ......... .
J. I. Amonette, Albany, G-a.... .
Farr & Co., New York iCitv ... .
Eugene ·Mathews, Est. ·Richmond, Va.
.............
Em. McD. McAllister, Est.
Richmond, Va. . ......... .
Robley lVL Perrow. City ..... .
Vn. Tr. Co. & Eliza Dunlop
.Jolmson, Ex ors. Riclunoncl,
Va ... ...................
Va. Tr. Co. Tr. for ~Margaret
Newman Patterson, Richmond, Va ............... .
-w. Bass V\7 oocl, City ......... .
}f rs. Ida H. Ca rringion, Richmond. Va ............... .
:\I 1'8. Edith Me"\Vane Cl1ambers,
Lvnchburg, Va. . . . . . . . . . .
Mi~R Ruth C. Easley, Upland,
Calif.
. .............. .
Lawrence ·w. Horton, Lvnchburg·. Va. . ........ : ... .
ncxter Otev, Adm. ,John H.
Lewis. Lyh~·. Vn..........
.T. Robert Scott, Lynchburg·, Va.

11

4

5

1
30

102

14
24

26

10

10
5

36

50

25

10

170

5

200
29

10

37
20

164

10

105
100
1

60

3

100

10

1

11
3

50

10
6

2

6
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A. Tillman Titbbs, (Mrs. L. W.
Sharp) Lynchburg·, Va .....
Chas. "\V. Webb, Newark, N. Y..
H. A. Wells, Lynchburg, Va ...
Henry J. Radtke, Milwaukee,
Wis .... ............... .
Emmett W. MacCorkle, .Jr.,
Wheeling, W. Va ......... .
TOTALS ........... 422

5

1

6
11
2

10
391.

249

682

By Mr. Kemp:
Q. This list, consisting of two pag·es, shows that between
the dates mentioned, some 37 stockholders of, Craddock Terry
Company and holding some 4:22 shares of its first preferred
stock and some 391 shares of its second stock and 249 shares
of Class C preferred stock, and some 682 shares
page 511 } of common stock, thereby changed their positions
by uniting in the plan of sale and making- the
agreement provided thereby f
A. Yes.
Q. Did you also at counsel's request prepare from the records of the Craddock Terry Company, a list. of shareholders
of each class of Craddock Terry Company stock, who, after
.Tanuary 23, 1939, and before April 15, 1939, g·ave their written consent to the sale and made an agreement with Cracl. dock Terry Company to exchang·e their shares for shares of
the Craddock Terry Shoe Corporation on the basis of the
plan of sale 1
A. Yes.
Q. I hand you such a list ancl will ask vou if that correctlv
shows these facts, if so, file it as a parf of your deposition
marked "Exhibit H. A. Wells 3.''
A. It does~ and I.here fi'le same.
0

(Said list is here filed, is marked "R. A. Wells Exhibit H,
and is as follows :)
'' List of shareholders of each class of Craddock Tern~
Company stock who after .January 23, 11939, and before April
15, 1939, gave t.heir written consents to the sale and made
1H?,Teements with Craddock Terry Company to exchange their
sl1ares for shares of the purchasin~: corporation on tlie basis
of the plan of sale.
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Shares
of
First
Preferred
stock
Mrs. Virginia S. Carter, Alexandria, Va. . . . . . . . . . . . . . . 60
Maude E. Creasy, Gretna, Va.. 85
'8. H. Creasy, Gretna, Va...... 90
C. Allan Davis, Rural Retreat,
Va. . ....... .
page 512 ~ Mrs. Chas. W. Davis,
Ru r a I Retreat,
1la.
. ................. .
Mrs. Elise Davis Deyerle, Bluefiled. vV. Va. . . . .......... .
Mrs. Alice Drake, Rfohmond,

Va . .................... .
l. C. Espie, Louisville, Ky.... .
Mrs. H. C. M. Frost, Knoxville,
Tenn.
. . . . . . . . . . . . . . . . 80
First Nat. Bk. Farmville, Farmville, Va ................ .
Clark B. Harrison, City ...... .
Lawrence W. Horton, City ... .
Miss Lena Huihbard, Danville,
Va ..................... .
Mrs. Annie Mclvor LaPrade,
City . . . . . . . . . . . . . . . . . . . 3
1\fis8 E1Rie Mae Mclvor, City..
6
!fri:i. Viofo E. Mcivor, Est. City
D. L. Middleton, Monroe, N. 0.
2
Vv. ,,..r. Poindexter, Louisville,

Shares
Shares of
of Class Shares
Second C
of
Pre- Pre- Common
ferred ferred
stock stock stock
49
50
83

14
200
200
5

15
6

11
27
30

46
7
3
5
4
6
5

80

50

I<,T. ' ........... ' ...... .

C. L. Snidow, City ........... .
1\fr~. Lelia S. Statham, Est. AIexc1ndria, Va.
. .. ......
Pete1· Tettlebacl1, New York
City ................... .
.J. R. Tmuer. Callao. Va ...... .
Trustee" of Union Theologi<'al

9

20
28

7

25
50

9
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Seminary in Va., Richmond,
Va.
. .................
J. L. Williams, City. . . . . . . . . .
Mrs. Belle Langhorne Goodwin, City . . . . . . . . . . . . . . . .
Virginia Goodwin, City ...... .
\Voodsie T. Munro, Old Greenwich, Conn. . . . . . . . . . . . .
Woodsie T. :Munro, Guardian
for Douglas D. Big-sie, Old
Greenwich, Conn ..- ...... .
Woodsie T. Munro, Guardian
for .John T. Bigsie, Old
Greenwi<"h, Conn . . ...... .
Doug·las A. Robertson, City .. .
,J. Mott Robertson, City ...... .
l\Irs. Edmonia W. Saunders,
Bedford, Va.
... .. .... .
Mrs. G. G. Rydnor, Charles
Town. "\V. Va. . . . . . . . . . . .
:Mrs. Lila ·w. Taylor, City. . . . .
Peter Tettlebach, New York

20
15

15

10
66

1

9
3
3

14

15
20

lO

12
25

2

15

Citv . .................. .
Tucker," Anthony rf; Co., New
York City . . . . . . . . . . . . .

987
39

TOTALS _ . . ... _.. 480

485

524

1197"

0. That exhibit No. 3 sho,vs. doe$ it not, that some 36 of
Ruch $hareholcfors wl10 lielcl 480 Aha res of ·Cradcloek Terrv
Company's first nrefcrred, 485 shares of second preferred,
flnd 524 shares Class C preferred, and 1197 shares of its
common stock, did between ,January 23, 1939, and April 15,
1i939, so chanp.e their position. Ts tlmt correct, or not?
A. Yes.
p'lge 513 ~
Q. Did you also at a likn request of com1geJ,
prepare from the books of Craddock Tern7' Company a list ·of shareholders of each class of its sto~k who,
r1fter December 15, 1938. nnd before .January 23, 1.939, g·ave
their written consents to the sale ancl made the ng-reement
with Craddock Terrv Comm-my to exchang·e their shares for
~hH re::-; of Craddock Terry .Shoe Corporation on the basis of
the plan submitted?
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.A. Yes.
Q. I hand you such a list and will ask you to state whether
or not it is true and correct, if so, file it as '' E·xhibit H. A.
\YeJls 4 ", with your deposition·?
A. It. is correct and I file it as my exhibit 4.
is

( Said list is here filed, marked Exhibit H. A. \Vells 4, and
cW follows:)

''Li~t of shareholders of each class of Craddock Terry
Company stock who after December 15, 19;1s, and before
Jan nary :la, 1939, gave their written consents to the sale and
made agTeemeuts with ·Craddock Terry Company to exchange
their shares for shares of the purchasing· corporation on the
basis of the plan of sale.
Shares
Shares Shares of
of
of Class Shares
First Second C
of
PrePre- Pre- Common
ferred ferrecl ferred
stock stock stock stock

:ir rs.

Ida H. Carring·ton, Hichmond, Va. . . . . . . . . . . . . . .
:Mrs. Edith McWane Chambers,
Lynchburg·, Va. . . . . . . . . . .
3
1Iiss Ruth C. Easley, Upland,
Calif. . . . . . . . . . . . . . . . . . .
Lawrence \V. Horton, Lynehburg, Va. . . . . . . . . . . . . . . .
Dexter Otey, Adm. J olm H.
Lewis, LHBG, Va. . . . . . . . . 50
.J. Robert Scott, Lynchburg-, Va..
A. Tillman Tibbs (l\frs. L. W.
Sharp) Lynchburg· . . . . . . .
Chns. W. Webb,
pn2:e 514 ~
Newark. N. Y..
H. A. vYells·, Lynd1burg, Va. . . . . . . . . . . . . . . .
I-Ienr~. J. Radtke, :Mihwrnkee,
Wis.. . . . . . . . . . . . . . . . . . . .
IiJmmett "\V. ~faeCorkfo, .Tr.,
··wheeling, \V. Yn. . . . . . . . .

TOTALS ...........

58

60

100

10

11

2

6

3
10
6
5
6
1

]l
2

10
110

108
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Q. Is it, or not, true as shown by your said Exhibit 4, that
eleYen stockholders of Craddock Terry Uompany and holding 53 shares of its first preferred and 110 shares of its second preferred, 108 shares of its Class C preferred and 25
shares of its common stock, changed their position ibetween
· the dates mentioned, as indicated by your list, Exhibit 4!
A. It is.
Q. Did you, or not, at such request as aforesaid, prepare
a list from the records of Craddock Terry Company of its
stoekholders of each class of its stock who after January 23,
1939, and before March 22, 1939, gave their written consents
to the sale and made agreements with Craddock Terry Company to exchang·e their shH res for shares of Craddock Terry
Shoe Corporation on the ·basis of the plan set forth 1
A. I did.
Q. I hand you such a list and will ask you to say whether
or not it is true and correct, if so, file it as a part of your
deposition marked "Exl1ibit H. A.
ells 5,"
A. It is true and correct and I file it as Exhibit 5.

,v

( Said list is here filed, is ma rkecl "Exhibit H. A. Wells
No. 5,'' and is as follows :)
page 515 ~

'' List of sba reholders of each class of Craddock Terry Company stock who after January
23, 1939, and before :March 22, 1939, gave their written consents to the sale and made agTeements with Craddock Terry
Company to exchange their shares for shares of the purchasing corporation on tlw basis of the plan of sale."

Shares
of
First
Pr()f erred
stock
Mrs. Virginia S. Carter, Alexm1dria, Va. . . . . . . . . . . . . .
1\Iaude E. ·Creasy, Gretna, Va...
S. II. Crensv. Gretna. Va.. . . . .
C. AHan Davis, Rural Retreat,

"\Ta. , . . ................. .
Mrs. rhas. 1Y. Davis, Rnrfll Re-

60
85
90

Shares
Shares of
of Class Shn reR
Second C
of
Pre- Pre- Common
fer red fer red
stock stock stock
49
50

83

14
200
200
5
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treat, Va ............... .
Mrs. EJlise Davis Deyerle, Bluefield, vV. Va. . ......... .
:Mrs. Alice Drake, Richmond,
Va . .................... .
J. C. Espic, Louisville, K v ... .
?v[rs. H. C. M. Frost, Knoiville,
Tenn.
. . . . . . . . . . . . . . . . 80
~.,ir~t Nat. Bk. Farmville, Farmville, Va ................ .
Clark B. Harrison, City ...... .
Lawrence W. Horton, City ... .
.Miss Lena Hubbard, Dauville,
Va.
. ................ .
Mrs. Annie :M:cIvor LaPrade,
(Jitv . . . . . . . . . . . . . . . . . . .
3
Miss Eisie Mae Mcivor, City..
6
1\fr~. Viola E. Mcivor, Est. City
D. L. Middleton, Monroe, N. C. 2
\V. vV. Poindexter, Louisville,
Kv.
. ................ .
C. L. ~Snidow, Cit~r .......... .
:Mrs. Lelia S. Statham, Est. Alexandria, Va.
..........
7
Peter Tettleba.ch, New York

Cit,r ................... .
.T. B. Ti.1rner, Callao, Va ...... .
Trustee8 of Union Theolog·ical
Seminary in Va., Richmond,

15
6

11

27
30
46
7
3

5
4
6
5

80

50

9
20

28

25

9

35
50

"\Ta.
. . . . . . . . . . . . . . . • . . 20
.T. L. \Villiams, City. . . . . . . . . . 15

TOTALS ........... 368

419

509

144

Q. It appeal's from tl1is liRt. or this Inst mentioned exhibit
tl1at some 24 stockholderf4 of Crn<ldock Terrv Companv holdimr 368 sl1arcs of its first nrefened, 419. slull'e~
page 51i6 ~ of its second preferl'ed. 50~ shares of Class (;
l)referrcd, and 144 shares of its common stock
clianged their position hetween the elates mentioned. IR that
true and corree.t?
A. It is.
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Q. .And did the various stockholders mentioned in your
last aforesaid four exhi:bits, consummate their agreement
with Craddock Terry Company and receive from it shares of
stock of Craddock Terry Shoe Corporation in exchange for
their former shares of stock in Craddock Terry Company¥
A. They did.

CROSS EXAMINATION.
By Mr. Meade:
Q. Did anyone of the holders of stock in the old corporation as shown on your Exhibits 2, 3, 4 and 5, receive from
the old company or the new company at any time within the
period from November 15, 1938, to April 15, 1939, or at any
other time receive notice as to what was transpiring between
either company on the one part and '\V. D. Powell and the
other complainants, or any of them of the other part, named
in the suit, or receive any information as to whether these
complainants had or had not consented to the plan of sale f
A. Personally I do not recall corresponding with any pf
the partiE1s mentioned during that period. The information
as to the progress of the plan ,1rns general information to the
old stocld10lclers requesting· it, as well as the
page 517 ~ Banks of Lynch·burg, who did request it, and if
I recall correctly, some of the banks had requests
from stockholders as to the progress of the plan and tllat
information was given them. "'Wbether or not the banks submitted that information to all the stockholders interested, I
don't know.
Q. At my request have you calculated the number of shares
of common stock of the new corporation issued and to be
issued under the plan of sale, including those shares which
were given in the way of bonus to the holders of the old pref erred stock 1
A. The plan provided for nn additional bonus shares of
10,689% shares, no par, common stock, to be given to th,~
preferred issue. The outstanding· shares of common stock
as of ,January 22, 19'39, of the old company was 32,704 shares,
which, if added to the bonus shares proposed by the plan,
would have made a total of no par common shares of 43,323%.
And further this deponent said not.
( Signa turc waived.)
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RICH.AR.D HANCOCK,
another witness of lawful age, fiTst being duly
sworn, deposes and says as follows, to-wit:
DIRECT EXAnHNATION.
Ry Ml'. Kemp:
(~. Please state rour ag·e, residence and occupation 1
A. I am 76, going on 77; residence, R. F. D. 4; occupation,
stock broker and I deal in securities.
Q. How long have you been engaged in that business?
A. Abont l2 yearf:l.
Q. Were you actively engaged in selling local stocks of
Lynchburg· during thitt tim«??
A. Yes, tlrnt was principally my business, local stocks. We
sold some Virginia Municipal and County bonds and then
some other stocks in investment companies, investment stocks.
Q. Have you, at the request of counsel for the defendants,
Craddock Terry Company and others, g·one over your records of sales, and furnished us with a statement of the sales
of Craddock Terry Company first preferred stock, and second preferred stock, giving the dates as well as the number
of shares sold and the price at which they were sold?
A. Yes.
Q. "What period is covered by that?
A. If I remember correctly, from January, 1930, to Janua1·y, 1939.
Q. Was the list you have prepared made from your books
of record and were tllev entered on vour books at the time
tlle sales were made?
.
page 519 ~
A. Yes.
Q. Please look at this and see if that is a statement vou delivered to us f
A. Yes.
Q. Will YOU pl<?aRe file it with your deposition marked
"Richard Hancock No. 1"1
A. I do so.
(Said statement is l10re filed~ is marked "Exhibit Richard
Hancock No. 1 ", and is as follows:)
''November 4, 1940

. 1\Tr. S. V. Kemp,
City,
..
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Dear Mr. Kemp:
Referring to our convarsation with reference to Craddock
Terry Company first and second preferred stock, will say,
I sold this stock as follows from .January 1, 1930 to J anuary 23, 1939:
Date of sale
First preferred
6/23/30 5 shares@ 77
10/14/35 20 shares@ 25
6/23/30 5 " @ 77
2/25/36 3 " @ 30
3/26/36 33 " @ 30
5/29/31 50 " @ 50
10/6/36 3 " @ 48
8/18/31 20 " @ 50
9/17 /32 3 " @ 16
10/13/36 10 " @ 45
2/4/33
2 " @ 20
10/13/36 5 " @ 45
5/4/33 25 " @ 12%
11/4/36 5 " @ 51
5/10/33 50 "
@ 10
12/23/36 5 " @ 55
8/12/33 25 "
@ 25~
3/17 /37 15 " @ 67
8/26/33 3 " @ 25
3/22/37 3 " @ 60
8/30/33 24 " @ 2572
4/29/37 2 " @ 6472
9/7 /33
5 " @ 25~
12/9/37 88 " @ 45
9/19/33 1 " @ 2572
12/9/37 12 " @ 45
10/14/33 2 "
@ 30
2/24/38 50 · " @ 50
2/6/34 22 " @ 22}'2
7/25/38 9 " @ 50
5/15/34 12 " @ 30
9/26/38 25 " @ 50
6/12/34 40 " @ 30
9/26/38 5 " @ 50
8/31/34 2 " @ 30
9/26/38 10 " @ 50
11/9/34 2 " @ 30
12/6/38 9 " @ 50
12/18/34 10 " @ 25
None between 12/6/38 and 1/23/39
page 520}

Second preferred

Date of Sale
9 shares@ 70
1/9/30
1/10/30 60 " @70
1/10/30 6 " @70
1/18/30 25 " @72
1/24/30 15 " @72
2/10/30 4 " @70
4/19/30 5 " @65
4/23/30 2 " @67
4/6/32 15 " @25
9/7/32 19 " @16
10/4/32 10 " @20

4 shares@ 67
5/8/30
7/12/30 10 " @62
7/12/30 8 " @62
8/15/30 15 '' @62
1 " @50
4/1/31
5/13/31 6 " @50
10/22/31 4 " @35
10/22/31 3 " @35
11/9/34 1 " @15
2/2/36 25 " @1372
2 " @1272
2/2/36
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2/4/33. .1 " @15
2 " @10
6/7/33
6/17 /33 50 " @10
6/17 /33 25 " @10
8/4/33 18 " @1272
9/14/33 10 " @15
9/14/33 10 " @15
IO /9 /33 18 shares @ 12V2
10/13/33 20 " @12~
10/16/33 5 " @12~
10/16/33 9 " @1272
2/8/34 21 " @1272
5/14/34 25 " @12~
5/14/34 2 " @ 1272
5/28/34 18 " @1272
5/28/34 5 " @1272
6/15/34 40 " @15
8/31/34 1 " @15
10/5/34 11 " @15
11/9/34 3 " @15

4/8/36 30 " @20
@20
5 "
4/8/36
7/23/36 40 " @25
7/25/36 5 " @25
7 /29/36 37 " @25
10/8/36 7 " @30
11/30/36 40 " @35
12/12/36 6 " @35
12/12/36 3 " @35
12/29/36 20 " @35
3/16/37 15 " @42Yz
3/16/37 3 " @42Yz
3/16/37 1 " @42Yz
3/16/37 10 " @42~~
4/5/37 18 " @44Yz
5 " @44Yz
4/5/37
4/29/37 4 " @44Yz
4/16/38 2 " @30
7/25/38 8 " @35
1/12/39 10 " @30
None between 1/12/39 and 1/23/39

I believe this. is the information you want.
Yours very truly,

RICHARD HANCOCK''
RH:LH

Q. Is that statement true and correctf
A. Yes.
Q. In the first column under the heading of
page 521 ~ "first preferred", you have the date of sale, and
in the next column the number of shares sold and
in the next tlle price, but there is no mark to indicatei wl1ether
t11e prices were cents or dollars, in your statement.
A. They are dollars.
Q. It appears from this statement that you made various
sales in tlw rear 1938 at various times of the first preferred
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stock of Craddock Terry Company, and all of those sales
during that year were at $50 a share. Is that correct?
A. Yes.
Q. From the same statement is appears that you made
only two sales of second preferred stock of Craddock Terry
Company in the year 1938, one of which was two shares at
$30 a share, and the other of which was 8 shares at $35 a
share. Is that true and correct f
.A.. Yes.
Q. In all respects the statement you have furnished and
filed as an exhibit is true and correct?
A. That is right.
Q. All of the sales mentioned iu said exhibit were made
by you as a stock broker?
A. Yes, sir.
By Mr. Kemp: That is all I want to ask.
By Mr. :Meade: Objection is made to the foregoing questions and answers of the witness Hancock, and the introduction of exhibit '' Richard Hancock No. 1 '', upon the ground
that the figures given are figures covering sales
page 522 ~ prices of first imd second preferred stock of the
Craddock Terry Company and do not cover a
period subsequent to January 23, 1939, therefore this evidence is inadmissible upon the gTound that it is irrelevant
and immaterial to the issues involved.
By Mr. Meade: I have no questions to ask.

By Mr. Kemp:
Q. On you1· ex]1ibit the following appears at the end of
the list of sales of first preferred stock: ''None between
12/6/38 and 1/23/39." What does that meant
A. That means· I did not make any sales between December 6, 1938 and January 23, 1939.
Q. And following a list of your sales of second preferred
stock are the words '' none between 1/12/39 and 1/23/39' '.
A. That means that no sales were ma.de between those
dates of second preferred stock.
Rv l\fr. Meade:
· Q. You did not make up a statement of the sales that have
been made by you or yon r office of the stock of Craddock

Terry Shoe Corporation, did you?
A. No, only of Craddock Terry Company.
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And further this deponent saith not.

(Sig·nature waived.)
pag·e 523 ~

OSCAR DRINKARD,
another witness of lawful age, first being duly
sworn, deposes and says as follows, to-wit:

DIRIDCT EXAMINATION.
Bv Mr. Kemp:
·Q. Please state your age, residence and occupation?
A. 47 years of ag·e; investment security ,business; I live
at 3824 Nicholas Street, Lynchburg-.
Q. Wliat has been your occupation for say the last 10 or
12 vears?
A. Investment Securitv business.
Q. Are you connected ·i10w with any organization of stock
brokers in Lynch burg?
A. Yes.
Q. By what name?
A. ,Scott, Homer and l\farnn, Inc.
Q. How long; have you been with them?
A. Since the orp:aniza.tion of tl1e Oompan:v in April, 1932.
Q. What was your occupation for two or three years previous to that?
A. I was in the same business with F. ·v-l. McWane &: Coml)any.
Q. That company was also engag()d in selling stock?
A. The same bu~iness, in fact, Scott, Horner and Mason
l"'ou!:.ht [l ]l of the assets· of F. W. McWane & Company iu
·A nril. 1932. and the same personnel went with the Scott,
Horner and l\fason, Inc., with the exception of Mr. F. W.
l\f(',vane.
Q. Have yon. at our request. prepared from
pn~·e 524 ~ the books of original entry of the former ·F·. ·w.
l\foWane & Company, :md the present, Scott~ Hornor and 1\foson, a statement and the dates of sales of the
number of s]mres of first nreferrecl Craddock Terrv Commmy, and the price at which thm;e sh~es were sold, and likewise a statement containing· the same information of the
~C'~ond preferred shares of stock of Craddock Terrv Company!
·
A. Yes, I did.
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Oscar Drinkanl.
Q. I hand you a statement a.nd will ask you if that correctly sets forth the record of sales of Craddock Terry Company first preferred and Craddock Terry Company second
preferred stock from about March 28, 19aO, until January 3,
1939, that was made hy your concern and will ask you to file
it, if it is coi·rect, as Exhibit "Osca1· Drinkard No. 1".
A. It is a correct list and I file it as Exhibit "Oscar Drinkard No. l".
(Said list is here filed, is marked Exhibit Oscar Drinkard
No. 1, and is a.s follows:)

"SALES Oli, FIR.ST PREFERRED SHARES

OF

CRADDOCK TERRY COMPANY
Date

No. Shares

March 28, 1930
Aug. 27, 1930
tTune 20, 1932,
Aug. 10, 1932,
Aug. 10, 1932
Aug. 26, 19R3
May 7, 1933,
.June 2, 19R3.
Augm1t 15, 1933,

pag" 525 ~ Dec. 3, 1933,
June 19, 1935
Sept. 4, l 935,
Feh. 20, J936
March ~n. 1936
March 30. 1!l:36
.July 21, 1936
Oct. 15, 1936
.Ja.n. 20, 1937
'Marcl1 16, 1937
M.arch 27. 1937
Mav 4, 1937
]\fay 6, 1937
.Tuly 21, 1937
July 21, 1937
.Tuly 12, 1937
Dec. 9, 1937
Dec. 11 ~ 1937

Price

4
10
3
7
7
3
25

$80.00
61.50

28

30.00
30.00
26.00

9
25
5
5
9
33
2
127
10
11
15
5
10
6
3
2
5
12
3

14.00

15.00
15.00
25.00

25.00

25.00
25.00
30.00
33.00
30.00
37.00

47.75
54.50
. 67.00
67.00
65.50
68.00
70.00

70.00

55.00
44.75

44.00
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Dec. 11,. 1937
]

1

eb. 2, 1938

May 25 1 1938
June 15, 1_9'38
Sept. 23,. 1938
Dec. 3, 1938
Dec. 5, 1938
Dec. 15, 1938
,Jan. 3, 1939

4

20
10
4
10
5
9
2
1

40.00
45.00

35.00
50.00

49.63
49.25

49.63
48.50
49.00

SALES OF SECOND PREFERRED SHARES
0~, CRADDOCK TERRY COMP ANY
Date
Ma.rch 31, 1930

No. Shares

Price

10
10
10
4
2
8
15
12
19
16
16
6
12
10
21
10
4
9
10
7
63

$65.00
65.00
65.00
67.00
62.00

March 28, 1936

64

March 30, 1936
April 2, 1936
April 8, 1936
.Tune 2, 1936
.July 24, 1936
.Tnly 29, 1936
Sept 28, 1936
Scpl 2~ 1936

12
85
40

25.00
25.00
27.63
27.38

10

20.25

42
52
3
1

28.00
28.50
38.00
38.00

April 1, 1930
April 1, 1930
May 7, 19·30
July 8, 1930
July 8, 1930
July 16, 1930
June 8, H>R2
.June 20, 1932
Aug·. 10, 1932

Aug. 10, 1932
March 23, 1933
April 24, 1933,
Jan. 29, 1934
Feb. 7, 1934
May 18, 1934
Aug-. 15, 1934,
page 526 ~ Dec. 4, 1934
May 14, 1935
Dec. 17. 1935
Feb. 2, · 1936

62.00
62.00

16.00
14.00
12.50
12.50
12.75
13.00
11.00
12.25
15.00
16.00

12.50
12.50

13.88
15.00
I

i
I

I

I
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Oct. 15, 1936
Dec. 4, 1936
Dec. 28, 1936
Feb. 10, 1937
.April 23, 1937
May 5, 1937
.Tuly 12, 1937
Feb. 14, 19~8
~Tune 14, 1938
.Tune 25, 1938
Aug. 27, 1938
Aug. 2, 1938

Aug. 8, 1938
Nov.
Nov.
Nov.
Nov.
Dec.

19. 1938

11; 1938
2. 1938
2, 1938

14, 1938

4
25
20
10
4
14
30

25
6

4
6
7
5
10
25
1
6
4

29.50
34.75
35.00
45.00
44.50

46.00
3_5.00
30.00
35.00
27.00
35.00
33.00
30.00
33.00
31.00
29.50
30.00
30.00

Q. Is it true that at no time since March 28, 1930, and
until January 23, 1939:, the first preferred stock of Craddock
Terry Company never sold at a price exceeding $80 a sharef
A. It never did, during that period g·o in excess of $80
and there was only one sale made at that price, involving
four shares.
page 527 }- Q. ·when was that made?
A. March 28, 1930.
(~. It appears from your exhibit that there were seven sales
of. sl1ares of that class of stock made in the year 1.938 by Scott,
Horner and Mason, nnd none of those sales was for over a
price in exeess of $50 a. share. Is that righU
A. Yes, that is right, and during that time the stock sold
as low as $35.
Q. It appears from your aforesaid exhibit that on March
31, 1930, you sold 10 sba res of second preferred of Craddock
Terry Company at $65 a share, and that on May 7, 1930, four
shares were sold for $67 a share. Is, or is not, the price of
$67 a share the hig·hest 11rice at which you sold any of the
~econd preferred stock of Craddock Terry Company between
May 7, 1930 and December 14, 19'38?
A. That is true, and you can go back to March 31, and incorporate that, too, if you want to. It is true that $67 was
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the highest price that we sold any Craddock Terry Company
second preferred stock from March :31, 1930 through Decemher 14, 1938.
Q. It also appears from the said exhibit that that class
of stock was sellimr in 19·32 for as low as $12.50 a. share. Is
that righU
....
A. Yes, it sold at $12.50 in 1932, and also in 1934 it sold as
low as $12.50. In February, 1934, 21 shares sold at $12.25,
and on April 24, 1933, 10 shares at $11.
page 528 ~
Q. It appears from your exl1ibit that in the
vear 1'938 vou ma.de ten sales of shares of this
Reconci prcf~rred stock and that the hig·hest price at which
:my of the shares sold during that year was $35 a share. Is
that correct?
·
·
A. That is correct, except there were 11 sales made in 1938
of the stock and it sold as low as $27.
Q. Was tllis exhibit compiled from the actual books of
records and the original entries made at the time of tho
w1 rious sales f
A. It was.
Q. And does it correctly set forth the facts?
A. Yess sir.

By Mr. Kemp: That is all I want to ask him.
By Mr. l\Ieade: Obiection is made to the foregoing questions and answers of the witness Drinkard and the -introduc.tion of Ex11il1it Drinkard No. 1 upon the ground that the figures given are figures covering· sales prices of first and second pi·efen eel stock of t]1e Cniddock Terry ·Company and do
11ot cover a period subsequent to tf anuary 3, 1939, therefor<.~
tbi~ evidence is inadmissible upon the ground that it is irrelevant and immaterial to the issues involved.
CROSS EXA~HNATION.
Bv Mr. ·Mefldc:
·
Q. You have not prepared a statement showpa~re 529 ~ irni: the sales of ~my stock of the Craddock Terry
Shoe Co1·porat.ion subsequent to ,January 23, 1.939,
Jrnve vou?
A. No. sir.

Bv l\fr. Kemp:
Q. i\fr. Drinkard, aecoi·dh1p: to your exhibit, which is a
Ii Rt of sn lfls you nrnde of first preferred stock of Craddock
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't1erry Company, T see that on January 3, 1939, you sold one
share for $4H. Di<l you make any sale of any shares of that
class of stock aftcJ· tbat date?

A. N.-,.
Q. And your said exhibit shows that on September 14,
1938, you sold four shares of second preferred at $30 a share.
Did you make ar1y ~ales subsequent to that date of any of
thnt class of stocld
A. No.

And further this deponent saith not.·
(Signature waived.)
page 530 ~

W. BASS ·wooD,
another witness of lawful age, first being duly
sworn, deposes and says as follows, to-wit:
DIRECT EXAMINATION.

By l\fr. Kemp:
Q. Please state your age, residence and occupation f
A. W. Bass ·wood; age 53; Lynchburg, Virginia; 608 Washing-ton 1Street; occupation, stock broker and investment dealer.
Q. How long· have you been engaged in that business!
A. Over twelve years.
Q. All the time in Lynchburg f
A. Yes.
Q. With what, if any, concern are you now engaged?
A.. I am now engag·ed with Scott, Horner and Mason.
Q. How long have you been with them?
A. Since July 16, 1937.
Q. With whom were you engaged, if any concern, prior to
that date?
A. The Guaranty Title and Bond Corporation.
Q. Was tlmt engaged in the same business!
A. Yes.
Q. How long· were you with them f
A. I went to work witll the Guaranty Title and Bond Company },ebruary 1, 1928.
·
Q. Have you prepared at our request from the books of
original enfr~? of the Guaranty Title and Bond Company, a
statement of the sales made of Craddock Terry Company
first preferred stock and second preferred stock
})ag-e 531 ~ since about .January, 1930 and down to and including April 30, 1937?
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A.
Q.
rect,
A.

Yes.
I band you rnch a statement and ask you if it is corif so, to file it, marked "Exhlbit W. Bass Wood No. 1".
It is correct and I file it as Exhibit W. Bass Wood No. 1.

(Said statement is here filed, is marked "Exhibit W. Bass
Wood, No. 1 '', and is as follows:)

''SALES OF FIRST PREFERRE·D SHARES OF
CRADDOCK TERR.Y COMP ANY
Date-

Jan. 9, 1930
Jan. 17, 1930
March 3, 1930
May 15, 1930
July 2, 19-30,
Sept. 22, 1930
Oct. 8, 1930
Oct. 10, 1930
Oct. II, 1930
Jan. 8, 1931
Oct. 10, 1933
May 28~ 1934
May 31, 1934
June 6, 1934
.Tul:v 5, 1934
Sept. 7. 1934
Sept. 19~ 1934
Oct. 18. 1934
NOY. 26. 1934
Nov. 27. 1934May 2, 1935
May 20, I935
Oct. 14. 1935
Jan. 5, 1936
March 22, l9:-l6
Oct. 9. 1.936
Oct. 31~ 1936
Nov. 4, 19:36
pag-e 532 ~ Nov. 30, 1936
Nov. 30, 1936
Dec. 4. 1936
Dec. 4'" 1936

No. Shares
10
5
l
10
20

25
28

10
38

3
20
50

100
85

10
4
9
9

6
6

10
10

20
1
3
10

2!5
5

22
55
fi

12

Price
$74.50
75.00
80.00
94.00
75.00
61.50
61.50
61.50
61.50
60.00
30.50
30.00
30.50
30.00
30.00
30.00
25.00
25.00
25.00
25.00

20.00
20.00
25.00
55.00
50.00
45.00
51.00
51.00
62.50

62.50
55.00
62.50
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JV. Bass lVood.
Dec. 10, 1936

10

Dec. 10, 1936
Dec. 23, 193(.i
Dec. 24, 1936
J au. 5, l 937
San. 20, 1937
Jan. 21, 1937
Jan. 23, 1937

10

5

10
12
11

5.
4

. 62.50
62.50
55.00
55.00
55.00
55.00
54.00
52.50

SALES OF SECOND PREFER.RED SHARES
OF CRADDOCK TER.RY -COMPANY
Date

.Jan. 21, 1930

Jan. 27, 1930
March 5, 1930
March 6, 19~0

March 10, 1930
April 3. 1930
April 10, 1930
April 10, 1930
April 11, 1930
May 27, 1930

Mav 27. 1930

,July 1 i, 1930
Oct. 2. 1930
Oct. 11, 1.930
Oet. 11, 1930
Feb. 6, 1931
Oct. 18. 1934
Nov. 26, 1934
Dec. 7. 1934
May 1, 1935
Au.~. 5. 1935
Aug. 13, 1935
.ran. 4. 1936
.ruly 25, 1936
Sept. 23, 1936
Oct. 9, 1936
Nov. 20, 1936
Nov. 30, 1936
Dec. R, 1936,
Dec. 9, 1.9·36

No. Sha-res
20
13
5
5
21
10
10

15
29
25
75
2
5
25

10
1
6

5
10
50
10

20
1

10
18
7

Price

$7~.oo
72.00
70.0U
70.00
70.00
65.00
65.00
65.00
65.00
65.00
65.00
62.00
60.00

60.00
60.00
55.00
12.50
12.50
12.50
10.00
10.00
10.25
10.00
25.00
27.50
30.00

40

35.00

36

40.00

25
25

-35.00
35.00
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lV. Bass lVood.
Dec. 12, 1936
page 533 ~ Dec. 14, 1936,
Dec. 14, 1936
.Jan. 5, 1937
Jan. 8, 1937
,Jan. 21. 19:37
.Tan. 29, 1937
F'eb. 16, 19~7
March 25, 1937
:March 31, 1937
April 2, 1937
April 30, 1937

30

35.00

1

35.00
34.50

20

2

35.00

10
4

35.00
34.00
40.00
44.50
45.00
45.00
44.50
44.50

5
3

1
2
5
5

Q. ·wm you please state whether you solcl any of that stock
at any price higher than $94 a share between the date last
mentioned ;mcl January 23, 19-37?
A. No, sir.
Q. Wliat was the highest price at which you effected a
sale of anv of that class of stock in the vear 193H
A. The "'first preferred you mean f
·
Q. Yes .
.,A... $fi5 was the hig·bcst price I sold the stock for in the
YCfll'

1937.

· Q. It appears in the year 1937 you made four sales of that
class of stock and that the lowest price you realized for it
w·ai;; $52.50 and the highest price $55. Is that correct?
A. Yes.
Q. Your said exhibit also shows that the highest prices
at which you made any sale of the second preferred stock
of Craddock Terry Company was $72 a share on J anua1~·
2]. 1930. Is that correct ?
A. Yes, that is correct.
page 534 ~ Q. Between that date and April 30, 1937, was
any shares of that class ever sold for that much?
A. No, sir. ·
Q. Your statement sl1ows that. that stock in 1935 was sellinp: at about $10.25 a share. Is that rig·hU
A. Yes. we sold some at $.10.25.
Q. It also appears from your statement that you madC>
nine sales of shares of tl1at class in the year 1937, and that
the l1ighest price per share for any of that class of stock in
tlrnt year was $45 a slmre. Is that right?
A. Yes.
0
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W. Bass Wood.
Q. Why does this statement end with the year 1937¥
A. That was when I changed my job, I resigned from the
Guaranty Title and Bond. Corporation and went to work for
Seott, Horner and Mason.
Q. There were also other stock brokers in Lynchburg, I
suppose, other than Mr. Richard. Hancock and Mr. Oscar
Drinkard and yourself, during· this period, were there not?
A. Yes, Wiley Cooke.
Q. Does this exhibit you have filed correctly set forth the
dates of the sales and amount of sales and prices received 1
A. Yes, sir.
By Mr. Kemp: That is all I want to ask the witness.
By Mr. Meade: Objection is made to the foregoing· questions and answers of the witness and the introduction of Exhibit "W. Bass Wood No. 1" upon the ground
page 535 ~ that the figures given are fig·ures covering sales
and prices of first and second preferred stock
of the Craddock Terry Company and do not cover the period
subsequent to April 30, 1937, therefore this evidence is inadmissible upon the ground that it is irrelevant and immaterial to the issues involved.
Bv Mr. Meade:
·Q. Mr. Wood, you were not asked to g·ive the sale prices
over this same period of time from ,January, 1930, to April,
1937, of the Class C preferred stock and the common stock
of the Craddock Terry Compauy, were you?
_t\.. :.N'o, sir.
·

By Mr. Kemp:
Q. Certain witnesses were asked by Mr. Meade as to
whether they liad any statement of sales of Craddock Terry
S11oe Corporation stock. '"\Vere you requested to do so?
A. No, sir.
Q. Have you any knowledge about what was the highest
price ever received by you as a stock broker for any of the
first preferred slrnres of Craddock Terry Shoe Corporation?
A. I heard of a sale at $65.
Q. Have you any recollection what was the highest price
0ver received by vou for anv shRres of Craddock Terrv Shoe
Corporation secoi1cl preferr.ed?
..
A. $50 a share. ·
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W. Bass 1Vood.
page 536 ~ By Mr. Meade:
·
Q. Do you recall the highest price that yon
ever received or sold the Third preferred stock of the Craddock Terry Shoe Corporation?
A. $40~·. ·
Q. And -what is the highest price that you have obtained
for the common stock of Craddock Terry Shoe Corporation!
A. $16.00.
Q. A. few minutes ago yon were answering as to whether
the price of $70 obtained for :first preferred stock was for
:first preferred in the Craddock Terry Company or :first preferred in the Craddock Terry Shoe Corporation. Was that
sale made, that yon had in mind, just about the time of the
consummation of the sale of the assets of Craddock Terry
Company to the Craddock Terry Shoe Corporation.?
A.. I did not make this sale, but I heard of a sale of five
shares of Craddock Terry Shoe Company stock selling as
high as $70.
Q. Was that just prior to the sale of the assets of the Craddock Terry Company to the new corporation Y
A. Yes.
By Mr. Kemp:
Q. v\T as the sale you have just mentioned of some of the
-first preferred shares of Craddock Terry Company at $70 a
share made after it was known tha.t the plan of sale of Craddock Terry Company to Craddock Terry Shoe
page 537 ~ Corporation was going through 1
·
A. It was made the clay prior to the date that
we knew the plan had failed.
Q. The plan had failed T
A. It failed on going through.
Q. You are talking about 1937'
A. Yes, wl1at year are you talking· abouU
Q. ,vhat year was it that you heard of a sale at $70 for
Craddock Terry Company first preferred stock f
A. I couldn't sav. Ma.y I ask a qne.stion. :M:r. Faulkner,
wlrnt year was it that the first plan failed to go through?
By :Mr. Faulkner: JuI:r, 1937.
By Mr. Kemp:
Q. ·was that sale made in anticipation of the plan of reor~:anization that was nnder consideration in 1937?
A. Yes.
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H. A. Wells .
. Q. And it was made, as I understand you, the day ·before
it was known that that plan would not be effectuated f
A. Yes, that is my understanding.
Q. I did not understand You to testify that there was a
sale of first preferred shares of Craddock Terry Company
stock at $70 at any time in the year 1938 or 1939. That is
correct, isn't it?
.A. Yes.
By Mr. Meade:
· Q. However, on your e~hjbit here, "W. Bass
page 538 Wood, 1 ", showing· sales in 1937 of the first preferred stock of the Craddock Terry Company,
the highest priee you show in that year obtained for any
shares of this First preferred stock is listed at $55. Is that
correct?
A. That is the highest price that I obtained, and this was
a. sale of five shares, I did not make the sale, but I heard of
it from anotho1· broker.
Q. And tl1at was in the same year of 19371
.A. I am reasonably sure, but I couldn't state definitely.

r

Aud further this deponent saith not.
(Signature waived.)

H. A. WELLS,
. Recalled.
By Mr. Meade :
Q. What per cent of the par value of the first preferred
stock of Craddock Terry Shoe Corporation was paid in dividends in the vear 1939 f
A. In the year 1939 there was paid 4.69 per cent dividend
on the first preferred stock.·
Q. ·what per cent was paid on the second preferred f
A. 3.76 per cent.
Q. vVhat per cent was paid on the third preferred stock l
A. 2.82 per cent.
Q. ·what per cent was paid on the common
page 539 ~ stock in 1939 f
A. $1 per share.
Q. You had one dividend date in 1940, I believe, July 1,
1940. What per cent dividend was paid on the first preferred
stock of the Craddock Terry Shoe Corporation?
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H . .A. Wells.
A. 21h per cent on the first preferred.
Q. What per cent was paid on the second preferred?
A. Two per cent on the second preferred.
Q. And what was paid on the third preferred t
A. 11-h per cent on the third preferred.
Q. I presume you know that no dividend was paid on the
common stock?
A. That is correct.
And further this deponent saith not.
( Signature waived.)
page 540

~

COURT'S ME1vI0RANDUM FOR DECREE.
Feb. 4, 1941.

W. D. Powell et als.

v.
Craddock-Terry Company, et als.
The depositions and exhibits filed on November 14, 1940,
show that the property delivered to Craddock-Terry Company by Craddock-Terry Shoe Corporation, pursuant to the
agreement of sale, was sufficient to pay all holders of 1st preferred stock in Craddock-Terry Company the par value of
their shares. But the evidence now before the court does not
satisfy me that had there been been an orderly and businesslike administration of the consideration for the sale for distribution in cash to all stockholders of Craddock-Terrv Company in accordance with their rights inter se that the holderR
of the 2nd preferred stock would have been paid the par
value of their shares. In view of this difficulty it is my opinion that the cause should be referred to a commissioner in
chancery to make and report the following inquiries:
1st: JtVlwthr in an orderly liquidation of all the shares of
stock of Craddock-Terry Shoe Corporation which were delivered to Craddock-Terry Company pursuant to the agreement of sale, and all shares which should have been delivered
to Craddock-Terry Company by Craddock-Terry Shoe Corporation in accordance with said agreement had every stockholder of Craddock-Terry Company consented to the safo,
enough cash would have been realized to pav all stockholder~
of the first preferred stock in Craddock-Te'rry Company the
par value of their shares!

Craddock-Terry Co., et als., v. W. D. Powell, et al$.

471

2nd. Whether enoµg·h cash would have been realized to pa.y
all the stockholders of the 2nd preferred stock in CraddockTerry Company the p~r value of their shares Y and if not,
what proportion thereof could have been paid?
Rrd: At what time, considering the necessity of not unreasonably sacrificing· the price of any class of stock by disposing·
of it too rapidly, and in too large quantities at one time, so
as to either predttdice the rights of holders of the 1st and
2nd preferred stocks, or unduly impair the equities, if any,
of holders of inferior classes of stocks, the liquidation could
have been effected?
4th: The "fair cash value'' of the shares of complainants
in Craddock-Terry Company, which are the subec.t of this
suit, as of the ........ day of ................ , 193 .... , ( day
January 22, 1939 ( day before complainants claim sale was
consummated).
My thought is this, which for the benefit of the commissioner I here express: that the sale by Craddock-Terry Company to Craddock-Terry Shoe Corporation was from a practical standpoint a liquidation of Craddock-Terry Company,
because the consideration of that sale was distributed to the
stockholders of the vendor corporation. That in liquidation
the rights of the holders of the respec.tive classes of stock
were fixed by the certificates, and that therefore none of the
proceeds of the sale should have been distributed among the
stockholders of the inferior classes of stock until the holders
of all superior classes had received the par value of their
shares. That Craddock-Terry Company and its directors by
delivering the shares in Craddock-Terry Shoe Corporation
which were received as the consideration for the sale disabled themselves from administering· the a.ssets of CraddockTerry Company in accordance with law and the duties of
their trust, and that therefore it must be determined what
would have been the rights of complainants repage 541 ~ duced to a. basis of cash if the assets in the hands
of Craddock-Terry Company had been properly
liquidated and distributed.
We might say that complainants have been danrngecl, and
that the measure of their damages is what they would have
received if the assets of Craddock-Terry Company, which
were the shares of stook, delivered and agreed to be delive,red
to it by Craddock-Terry Shoe Corporation, had been reduced
to cash.
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In atte1ntping to find the answer it should be borne in mind
that we are seeking to determine, as far as this is possible,
what would have been the results, although ascertainment at
this thn~ c.annot be accomplished. To do this it seems to me
that it should be determined what the directors of CraddockTerry Company, as fair and reasonably prudent business
men, won.Id have accomplished under the guidance and direction of a fair and intelligent chancellor, in reducing the stock
of Craddock-Terry Shoe Corporation to cash. Plainly ther
should not have put it all on the block at one time without
some agreement with a prospective purchaser. And it is also
clear that the liquidation c.ould not have been properly accomplished within a short period of time, unleRs the stock
was disposed of in one or several large blocks. Therefore, I
think that the commissioner could and should take into co11sideration all factors bearing on the inquiries propounclecl
until the closing of his report. But as more than a yfar ha~
elapsed since the transfer from Craddock-Terry Company to
Craddock-Terry Shoe Corporation was made, I think that the
Commissioner should proceed to execute the inquiries with as
much dispatch as possible.
Consideration would have to be given to expenses incident
to the services of the directors in effecting the liquidation
and distribution.
In my view of the law of the case the 4th inquiry is unnecessary, but since Counsel for the defendants have argued
the question with earnestness, and the answer to this inquiry
would present no great difficulty I am directing· that it made
for the purpose of putting the record in the best condition.
Respectfully,

, HENRY 0. LEIGH, Judg·e.
February 4, 1941..
pag·e 542 ~

At anotl1er day, to-wit, at Lynchburg corporation court, February 20th, 1941.

This cause came on this day again to be heard upon the
papers formerly read therein, the depositions of David H.
Dilln rd and others taken by the defendants in support of their
answers heretofore filed in this cause, ~mid depositions, to~;cther with exhibits introduced tbere,vith, being· filed in the
clerk's office of this court on November 14, 1940, and was
a rg;ued by counsel.
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On consideration whereof, and for reasons g·iven in the
Court's written memorandum for decree dated February 4,
1941, which shall be filed with the papers as a part of the
record in this cause, it is adjudged, ordered and decreed that
this cause be and the same is hereby referred to S. Du Val
:Martin, who, as a Special Commissioner in Chancery and
designated for that purpose, shall, with as much dispatch as
possible, make, state and report the following inquiries:
page 543 ~

FIRST: Whether, in an orderly liquidation of
all the shares of stock of Craddock-Terry Shoe
Corporation which were delivered to Craddock-Terry Companv pursuant to the agreement of sale, and all shares which
should have been delivered to Craddock-Terry Company by
Craddock-Terry Shoe Corporation in accordance with said
agreement had every stockholder of Craddock-Terry Company consented to the sale, enough cash would have becu
realized to pay all stockholders of the first preferred stock
in Craddock-Terry Company the par value of their shares'!
SEOOND : Whether enoug·h cash would have been realized
to pay all the stockholders of the second preferred stock in
Craddock-Terry Company the par value of their shares? And
if not, what proportion thereof could have been paid?
THIRD: At what time, considering the necessity of not
unreasonably sacrificing the value of any class of stock in
Craddock-Terry Company by disposing of the stock in Craddock-Terry Shoe Corporation which was delivered, and which
would have been delivered to Craddock-Terry Company too
rapidly and in too large quantities at one time, so as to either
prejudice the rights of holders of the first and second preferred stock, or unduly impair the equities, if any, of holdei·s
of inferior classes of stock of Craddock-Terry Company, t11e
liquidation could have been effected f
F.OURTH: The ''fair cash value'' of the shares of complainants in Craddock-Terry Company, which are the subject of this suit, as of the 13th day of November, 1938 ( day
before defendants claim sale was authorized), and also as of
,January 22, 1939 ( day before complainants claim sale was
consummated).
IT IS FURTHER ADJUDGED, ORDERED AND D:B~CREED that said Special Commissioner shall have full access to the books and records of Craddock-Terry Company
and of Craddock-Terry Shoe Corporation, at the offices of
said Corporations, or in the possession of ~ny of their offi-
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cers, at such times as may be reasonable, and
page 544 } shall be authorized to make such use of all papers
and evidence now of record in this ca use as he
may deem proper.
And to the entry of this decree the defendants, each and
all of them, except.
page 545

~

REPORT OF SPECIAL COMMISSIONER.
Filed April 28, 1941.

To the Honorable Corporation Court of the City of Lynchburg:
(1) The undersigned Special Commissioner in Chancery
who was designated and appointed such in the above entitled
cause by decree entered therein on ~.,eb. 20th, 1941, ( Ch. Ord.
Bk. 19, page 140), and was by said decree directed to make,
state and report upon certain inquiries, begs leave to report
as follows:
(2) That he returns herewith a certified copy of said decree of February 20, 1941, marked "Commissioner's Exhibit
No. 1 ", to which is attached this Honorable Court's memorandum for said decree. This exhibit and all other exhibits
that are filed by tbe Commissioner on his own initiative are
placed in a larg·e envelope marked "Commissioner's Exhibits", and returned and filed along with this
page 546 } report.
(3) That before entering upon the discharge
of his duties as such Special Commissioner in said cause, be,
on February 24, 1941, took and subscribed the usual oath of
office before the Clerk of this Honorable Court and files herewith a copy of same marked "Commissioner's Exhibit No. 2".
(4) That after personal contact and correspondence with
the respective counsel for the respective parties as to tlieir
pleasure allCl convenience in the matter, the· Commissionc1·
fixed upon ·March 11th, 1941, as the date for the hearing before him in the matter, and thereafter prepared and gave to
all the parties timely written notice of the day, hour, place
and purposes for which they were required to attend before
him: such notice was accepted by all the parties by their respective counsel and is attached to the depositions of witnesses taken before the Commissioner on said date.
( 5) That counsel for the complainants suggested that certain witnesses who had previously testified in this cause as

Craddock-Terry Co., et als., v. W. D. Powell, et als.

475

to certain matters, be summoned to attend before the Commissioner on March 11th, 1941, and the Commissioner prepared and had served such summons for seven witnesses re(lUiring their attendance as witnesses for the complainant and,
or, as witnesses summoned by the Commissioner on his own
motion. Said summons is returned and filed herewith, marked
"Commissioner's Exhibit No. 3".
(6) That on March 11th, 1941, pursuant to above mentioned
notice, and at the. time, place and for the purpage 547 } poses therein mentioned, a hearing was had before the Commissioner in the matter, which was.
attended by the respective counsel for all the parties, and
the testimony of all witnesses and the proceedings were taken
down in shorthand and later transcribed by Mr. C. R. Mc-.
Carthy, court reporter, whom the Commissioner had pre-·
viously engaged for such purpose. .And the depositions of
witnesses and transcript of such proceedings are herewith
returned and filed, together with the sundry exhibits offered
in evidence by the respective witnesses. Such exhibits as introduced by witnesses being attached in the. back of said depositions and transcript.
·
. · ·
(7) Before specifically answering the several inquiries propounded, we believe it not inappropriate to mention or discuss in general some of the various pertinent considerations,
factors and conditions related to solving· the inquiries; and
in so doing, no effort is made to treat the matters touched
upon in the same order as they may appear in the inquiries
propounded. We will refer to the Craddock-Terry Company
as the '' old company'' and to the Craddock-Terry ~hoe Cor~
poration as the "new company". And any reference we make
to the testimony of witnesses, unless otherwise indicated, refers to the depositions taken before the Commissioner on
March 11, 1941. We have been helped by having memoran~
dums of points and arguments filed before us by the respective counsel for the parties, and :we file and return same herewith, that of counsel for the complainants being marked
"Commissioner's Exhibit No. 4" and that or counsel for the
defendants being marked "Commissioner's Exhibit No. 5".
(8) Assuming the directors of the old company
page 548 ~ had received on January 23, 1939, the large amount
of stock in the new company as contemplated
in the first inquiry, we are confronted at "the outset with determhiing· the vital matter of whether or not they could have
Rold and liquidated that large volume of stock in any orderly
and business like way; and if so, how and by what _method.
0
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.At first blush one might think that they could have disposed
of same in-the usual manner that individual owners of shares
of stock. in the old company had for years been accustomed
to dispose:of their own individual holdings, that is, by simply
placing s·ame in the hands of local stock brokers to sell, with
probably ·a minimum price fixed, and that if the directors of
the old cornpany were careful in not crowding or overloading
the market with too much of the stock at any one time and
used good judgment in feeding it to the market in broken
doses or in moderate quantities over a reasonable period of
time, the market could absorb same and the whole amount
of stock involved could be sold at reasonable prices under
such method. The Commissioner is of opinion and finds that
the above method of disposing of the large amount of stock
involved would not be feasible on account of the quantity of
the stock being so great, and that such method of selling same
would not constitute an orderly, reasonable, effective or business like method of selling same. The major reasons leading
the Commissioner to this conclusion are as follows: while
it is true that under the situation as contemplated
page 549 ~ in the inquiries, there would on January 23rd,
1939, be no individual stockholders in the new
company since all of the stock in that company would then
be in the hands of the directors of the old company, and the
stockholders of the old company might be looked upon as
prospects to whom some of the stock in the new company
might be sold, yet it is wholly speculative as to whether any
appreciable amount of the stock of the new company could
have been sold to such old stockholders, and the Commissioner
is of opinion that probably only a small percentage of the
stock of the new company could have been sold to the old
stockholders : much of the stock of the old company was held
by estates (Faulkner, 114 and Drinkard, 50) and the new
stock is not of the character constituting proper investment
for. trust funds: the Commissioner is satisfied that manv
st9ckholdcrs in the old company had lost heavily on their hivestments therein and feels that numbers of them would
likely welcome a chance to get out at any cash figure within
any bounds of reason on the same principle that a burnt child
dreads the fire and is likely to keep away from certainly the
particular fire by which he has already been once injured.
There is and was, in fact, no existing real market for the disposal of such large amount of the stock by the method above
referred to, and we do not believe that such stock in the new·
company as we might reasonably expect the former stock-
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holders of the old company to purchase would be sufficiently
large or of sufficient importance to change the
page 550 ~ picture. The only existing market for the sale
of any of this stock in the new company was such
market as had been created locally by the trading in, buying
and selling of the stock of the old company in relatively small
lots of same: no support in such a market ( and there is no
other market) could be expected for such a large quantity of
the stock; that market could not absorb same in any reasonable period of time even if effort was made to unload and
sell the stock slowly and in moderate quantities. The amount
of stock involved is 12,500 shares of first preferred, 12,500
shares of second preferred; 9,956 shares of third preferred,
and 43,323% shares of common: the aggregate being 78,279 V:.!
shares : all of said preferred shares being of the par value of
$100.00 per share and the common stock having no par value.
The concern of Scott, Horner and Mason, Mr. Richard Hancock and Mr. Wylie Cook are, we believe, the only local
brokers who sell and trade in this stock and from the records
introduced in e"idence of sales made by them during the e11tire life of the new company, which is now more than two
years old, we figure that· collectively they have sold only 624
shares of :first preferred, 921V2 shares of second preferred,
1,807 shares of third preferred, and 5,2701h shares of common; the agg·regate being 8,623 shares, which is approximately
only 11 % of the total number of shares involved.
(9) The Commissioner is of opinion that all of said stock
could have been liquidated and sold by another
page 551 ~ method, namely: by the directors of the old company under advice and guidance of some person
competent and experienced in such matters, calling in antl
contacting a small group or syndicate of stock brokers accm~tomed to handling, floating and selling large issues of stock,
and entering into an underwriting agreement ( or agreement
of similar nature) with them by which they would underwrite
and sell all of the. stock: .such underwriters taking full and
exclusive charge of the sale of same, and following their usual
practices in such matters, such as contacting and calling to
their aid in. selling same, large numbers of other brokers
scattered throughout the country or in those states as appeared likely fields for selling same, assembling and preparing data for and publishing and distributing attractive prospectus, acquiring, assembling and preparing the statistics,
data and information necessary to list and register the stock
with the Securities and Exchange Commission and so listing
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and registering it; and then after doing all this ground work,
which would necessarily take appreciable time and entail
considerable expense, put on an intensive selling drive
throug·h scores or hundreds of local stock brokers located
throughout all the territory in which it was determined to
offer the stock, and keep up such drive until all the stock
was sold. There may be several types or forms of the agreement which may be made with tho syndicate or original small
group of brokers who undertake to take charge of and sell
whole issues of stock, varying chiefly as to their method of
compensation: sometimes the syndicate may purpage 552 ~ chase outright, for resale, the entire issue: sometimes the syndicate may take charge of the sale
of the entire issue on simply a conunission basis. But the general method of marketing and selling the stock, being substantially the same irrespective of the particular form or
method by which the compensation to the original group or
syndicate of brokers is fixed and irrespective of whether the
agreement with the original group or syndicate of brokers
be in the form of a technical and true underwriters agreement or otherwise. And in referring to the undewriting·
method of selling we ref er rather to that general scheme and
method of marketing and selling· the stock rather than to the
particular plan by which the original broker group, syndicate,
or underwriters are to receive their expenses and compensa..:
tion.
(9} In determining the period of time fairly needed ·by
the directors of the old company in liquidating· all of said
stock, the method by which such liquidation is to be had must
be first detcm1ined. Some of the evidence of witnesses 011
this time element was undoubtedly given without any clear
concept of any particular method of selling the stock, aucl
some of it probably was given with the idea that the sal0
would be made simply through local brokers in the manner
they had been accustomed to sell small lots, but which method
and manner of selling we discard as not being orderlv or
feasible for such large amount of stock. We know that ui1eler
the sales method which we believe to be feasible,
page 553 ~ tl1e underwriting· method, considerable time would
be consumed in the build-up, preparing for the
sale, getting· the stock registered with S. K C., etc., probably
three to five months, and hence we conclude that one year
,vould be a re.asonable period to allow for the liquidatio;1 of
all of said stock and distribution of proceeds therefrom to the
stockholders of the· old company.
· -
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( 10) As to the costs and expenses incident to selling and
liquidating said stock, the Commissioner is forced to disregard much of the evidence relating thereto as ·same seems
to be directed at the fees or commission local brokers would
charge for selling stock in small lots in the manner they had
heretofore been accustomed to sell small offerings and ·which
method of sale we abandon as being not feasible for the large
issue. ·witness Cook (pages 39-40) strikes at the costs and
expenses incident to selling by the underwriting· or similar.
method, but really misses the ball. He bases the brokerage ·
commissions, compensation and expenses, on a perceu tage of
the par value of the stock sold but the Commissioner finds this
is inaccurate and that same arc usually based on a percentage of the gross proceeds realized from the sale. The witness (page 40) also undertook to read into the record an excerpt from The ·wall Street Journal of March 7, 1941, but·
was not accurate in doing so and as same appear~ in his deposition it is garbled. We have obtained a copy of that issue
of said Journal and read with interest the article referred
to by the witness. vVe return and file herewith, marked '' Commissioner's Eochibit No. 6", pag·e 9 of The Wall
page 554 ~ Street Journal of. March 7, 1941, containing the
article referred to by the witness. In this article,
giving· the average cost of selling -and floating stock issues
generally, and without any breaking·-dowu of its figures with
reference to size of issue, character of business, size of the
business, etc., it is said that the costs for floating underwritten
preferred stock is 6.3% of the dollar amount· of proceeds,
16% for non-underwritten preferred, 16.9 % for underwritten
common, and 19% for non-underwritten common: however,
the average for floating underwritten preferred stock in manufacturing companies is given as 9% without any consideration being· given to size of issue, size of the business, yield
of the stock, etc., which constitute factors entering· into the
cost of marketing and selling the stock. The Commissioner
in order to get at some reasonable estimate of what the costs
would probably be incident to floating and selling the whole
issue of said stock, under an underwriter's agreement or
plan, bas drawn his information from sources other than the
evidence of the witnesses as such evidence is wholly incomplete as to the costs of selling under such plan; and we have
relied largely upon information, data and statistics contained
in a booklet put out by the Securities and Exchange Commission, entitled Costs of Flotation for Small Issues, 1925-1929
and 1935-1938, dated Wasl1ington, D. C., May 1940, and which
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is as complete and reliable source as we know of. In this
booklet issues of less than $5,000,000 are treated as small
: ·issues. The data and information relating
pao-e
555
~
·floating preferred stock for the four-year period,
0
1935-1938, given therein, is based on 206 issues of
preferi·ed · stock and is taken from registration statements
tiled with the ·said S. E. C. From this source we learn of the
numerous factors that enter into the costs of flotation, such
as the size of the issue, the size of the assets of the company
issuing the stock, the character of business in which it engages whether manufacturing or utility, etc., the amount of
yield provided in the stock, whether the issue be underwritten (that is, distributed pursuant to a purchase agreement)
or be distributed by other methods. · Also we find in this
booklet tables and charts in which the wide general averages
of costs are broken down and distinguished in accordance
with the presence in the issue of above mentioned factors.
The general average of costs of flotation of common stock in
issues ranging from $1,000,000 to $5,000,000, in the manufacturing industry, is given at 13.1 (meaning 13.1 % of the gross
proceeds from the issue) : while for issues of common stock
in such industry of under $250,000 ( and this amount more
nearly fits the amount of common stock involved in the instant case) the general average is 18.8; the general average
for issues of common stock in that industry, rang·ing in
amount from under $250,000 to $5,000,000, is given at 16.4.
For issues not exceeding $5·,000,000 of preferred stock the
costs generally of flotation and sale is given for said fouryear period at 10.2% of the gross sum realized from the sale
of the issue : but where the company issuing such preferred
stock had assets of less than $5,000,000, such cost
page 556 ~ for said period ranged around 16%: also the flotation of issues of preferred stock by manufacturing· companies ,vas generally higher than the general average, tl1e general average cost of floating· all preferred issues of less than $5,000,000 for said four-year period ,vas
10.2% while for manufacturing issues it was 11.1 % : the general average cost of floating underwritten preferred stoc>k
generally in issues not exceeding $5,000,000 was, for said fouryear period, 8.1 %, while if same was not underwritten but
was distributed in some other method such as pursuant to
an agency or option agreement, the flotation cost would he
13.3%. The Commissioner believes and finds that by floatin~;
and selling all of the stock along together under the unde;~
writing method, a reasonable estimate of costs for selling
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same would be 15% of the gross amount realized from the
common stock and 10% of the gross amount realized from
the preferred stock; these costs would include costs of registering the issues with S. E. C. and all other costs incident to
the sale, except certain expenses the directors of the old company would necessarily incur in maintaining an office and
certain employees to attend to incident matters as indicated
by witness Faulkner (pages 113-114) amounting to probably
$10,000.
(11) We now take up the matter of seeking to determine
the '' fair cash value'', as of November 13th, 1938, and as of
January 22, 1940, of the stock owned by the complainants in
the old company, aggregating 446 shares of first
page 557 ~ preferred and 66 shares of second preferred. Vie
believe the solution of this question has also at
least some bearing on tlie other question of what might be
expected to be realized from the liquidation of the stock of
the new company. We are not unmindful that in determining
the fair cash value of stock as of a particular day, one may
give consideration to numerous factors such as its book value,
the assets of the company, the amount of dividend required
to be paid on the stock if same is earned, the past earnings
of the company and regularity of paying dividends in the
past, its future prospects, the prevailing market price, etc.,
and in the present instanc.e the accumulated unpaid past dividends. But aft~r all, if there is a market for the stock, and
other similar shp.res are being bought, sold and traded in, are
not all of the above mentioned factors or elements reallv to
a larg·e extent absorbed into and reflected in the price at which
the stock is tp.en being bought and sold f We think so. And
eV'en if the innate worth or the la.tent value of a stock be more
or less than its then market value, such market value, if there
be a r~asonable market for it, in the last analysis, is, to our
mind, the dominating gauge or criterion of its fair cash value.
Cash value at a particular time convoys to us the idea of converting the stock into cash at that time, and we know of
no fairer nor more certain method to determine the fair
cash value of a stock than to adopt the prevailing- market
price. Other met.hods of ascertaining stock values necessarily
must be more speculative and uncertain in their accuracy and
fairness. Tlwre was a local mai·ket which in our
page 558 ~ opinion could have absorbed this stock at substantially prevailing prices: the amount involved was
not too larg·e. During the year 1938 Mr. Richard Hancock,
broker, made sales of six lots of Craddock-Terry first pre-
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ferred totaling 108 shares at the uniform price of $50.00 per
share, the last of such sales being on December 6, 1938. He
also made two sales of its second preferred during 1938 at
$30.00 and $35.00 respectively, and one sale on January 12,
1939, at $30.00. Mr. Drinkard, broker, of Scott, Horner and
Mason, Inc., reported seven sales of this first pref erred during 1938 at prices ranging from $35.00 for one 10 share lot on
l\fay 25, 1938, to $50.00 for one sale, most of his sales during
this year were, however, at a figure bet.ween $49.00 and $50.00,
his last sale was on Jan. 3, 1939, at $49.00. He reported ten
sales of second preferred during 1938 at prices ranging from
$27.00 to $35.00: one sale of 25 shares being- made on November 11th at $31.00, another of 10 shares on November 19th at
$33.00, and another on December 14th at $80.00. The Commissioner believes the fair cash value placed by witness
Faulkner (97 to 105) on this stock of the ol<l company to be
fairly' accurate, and we think the discussion relating thereto,
the points broug·ht out and authorities cited, as contained in
the memorandum filed before us bv counsel for the def endants (pag·es 10 to 15 thereof) are i;1 the main sound, and we
refer to same. Witness Faulkner says the fair cash value of
the first and second preferred stock of the old company both
on November 13, 19'38, and on ,January 22, 1940,
page 559 ~ is $47.50 per share for first preferred and $32.50
for second preferred. But the Commissioner is inelined to the view that $49.00 would be a more equitable estimate for the first preferred, and fixes the fair cash value of
this stock on each of said elates to be $49.00 for the first pref erred and $32.50 for the second preferred.
(14) "'\Ve now try to determine what would be a reasonable
and fair sum to expect the directors of the old company to
l'ealize from the sale of all the stock issued hv the new company if same had been delivered to them in exchang·e for thL,
assets of the old company. Our thoug·ht is to determine the
gross price at which it is believed same could he sold to the
public under the underwriting method of sale, and deduct
therefrom tl1e costs and expenses of such underwriting and
~ale. Of course, no group or syndicate could be expected to
underwrite the issue, or undertake to sell all this stock under
any type of underwriting or purchase agreement unless there
was a fair nulrgin of profit allowed to them in addition to all
expenses. w~ e have heretofore discussed the matter of such
expenses which includes compensation and profit to the underwriters, bi1t no underwriting of the issue or selling· under
:my form of purchase agreement could he expected unless it
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first be determined at what gross price the public might reasonably be expected to buy the stock: the gross sales price
would have to be low enough to make the stock attractive to
the public, else it couldn't be sold. In seeking
page 560 } to arrive at a reasonable and fair selling price,
there being no existing available market upon
which it was feasible to sell same, there is no single gauge
or criterion that can be used. There are many factors which
may enter into the equation but no one of them furnishes the
solution. While the inquiry directed does not ask for the
determination of any one or more of such matters as the fair
value, the prices at which some of the stock has been sold,
the book value, the past earnings, past payment of dividends,
the future outlook, etc., of this stock, yet it is only by taking
into consideration this character of elements or factors that
we would have anything· at. all before us upon ·which to base
or estimate what the stock could be expected to bring if
sold.
(15) The book value of the stock of the new company
throughout its life has been equal to par of $100.00 per share
for each class of preferred stock: and the -book value of its
common stock has fluctuated bctwee1i $3.18 to $5.00 per share.
The total net assets of the new company as carried on its
books as of January 23, 193H, were $3,125,914.18; on Jan. 27,
1940, $3,659,013.76; and on Jan. 25, 1941, $3,645,957.25: (but
these net assets were subject to the continuing liability of
$10,000.00 or more for rental and maintenance per year for
its St. Louis properties and the lease on same still has about
seventy years to run). However, the value of its assets as
carried on the books of a ·corporation and from which the
book value of its stock is figured, simply represent
page 561 ~ the company's own appraisal of its assets at such
values as it deems same to be worth to it for its
own particular use as a going concern, and same are generally
unreliable for any other purpose and we believe investors or
purchasers of its stock give but little weight to such book
values. The unreliability of book values in determining the
true worth or salable value of stock, we·think is demonstrated
in the instant case: in 1927 the old company added nearly
one and a half million dollars to its book values by ·simply a
reappraisement of its assets : the new company upon taking
over all the assets of the old company on January 23, 1939,
reduced the book valuation· of those assets very materially
and down to a point it thought was the then sound values of
same for its own use, but after doing this, it appears the new
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compariy is still carrying its idle St. Louis properties at the
book value of $100,000.00 when the best offer they have been
able to obtain for same is only $15,000.
(l6) ·The amounts that might be realized from liquidating
all the assets of the new company and winding up its affairs,
are so extremely uncertain and speculative as to furnish us
no material aid in solving the inquiries propounded: whether
the assets would net 15c on the dollar or 30c on the dollar of
their values as carried on the company books, nobody knows.
However, there is merit in the point made by counsel for the
complainants, that surely the sale of all the stock in the solvent
going concern should net appreciably more than would be
realized from liquidating its assets and winding up its affairs.
(17) The opinions of local ·brokers as to the
page 562 ~ prices at which they think all of this stock in the
new company could have been sold, is entitled to
some weight, but there is a. wide variance between them. Witness Hancock ( 6 & 7) estimates the first preferred would
sen at $15.00 to $20.00 per share: second preferred at $10.00:
thh<l pteferi-ed at $5.00: and common at $2;00. Witness
Dtinkard ( 46 & 47) estimates first preferred would sell at
$25.00 per share: second preferred at $15.00: third preferred
at $10.00: and co1nmon at $2.00 or $3.00. Both of these witnesses. were doubtless basing their estimates oh the theory
that the stock would be sold by local brokers in the same
general :rhanuer they had been accustomed to sell same in
small lots. Witness Cook (27) estimates first preferred would
sqll at around $60.00 per share: second preferred around
$45.00: third preferred around $30.00: and common mavbe
$10.00, though doubtful: this witness seems to have had something in mind in the nature of the underwriting method of
selling and disposing of the stock.
(18) The prices. at wl1ich the stock of the new company
lins been selling on the iocal .market should, we believe, ·be
given weight; although we do not beljeve, as herein'before
pointerl out, that the loeal market could have absorbed the
large amot1nt of stock involved in the first inquiry and that
it would not be feasible nor an orderlv sale of same to trv
to sell it tl1rou~h local brokers in tlie same manner the~,.
,vere accustort1ed to sell sniall 1ots. we havti takeri the trouhfo
to figure out f i·om the sales of the stock bv local
page 56a ~ brokei·s as shown in ev~dertce and their lists of
same, the avera~·es at which they sold small lots
of tllis stock; they ai·e as follows: for first preferred from
Jan. 23, 1939, to the end of 1939, the collective and total aver-
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age was $57.80 per share: from .Jan. 1, 1940, to March 11,
1941, it was $61.57 per share: and for the total period from
Jan. 23, 1939, to March 11, 1941, it was $59.66 per share. For
second preferred from Jan. 23, 1939, to the encl of 19'39, it
was $44.20 per share: from Jan. 1, 1940, to March 11, 1941,
it was $42.85 per share: and from Jan. 23, 1939, to Marcl1
11, 1941, it was $43.70 per share. For third preferred from
Jan. 23, 19·39, to the end of the year 1939, it was $31.49 per
share: from Jan. 1, 1940, to March 11, 1941, it was $34.55
per share: and from Jan. 23, 1939, to March 11, 1941, it was
$33.13. F'or common from Jan. 23, 1939, to the end of the
year 1939, it was $13.36 per share: from Jan, 1, 1940, to
March 11, 1941, it was $12.26 per share: and from Jan. 23,
1939, to March 11, 1941, it was $12.79 per share. The Commissioner does not believe that these averages at which the
stock was sold in small lots by local !brokers, could be attained in selling the large quantity of the stock involved in
the first inquiry, even under the underwriting method of
selling; and some substantial reduction from these small lot
sales averages would lmYe to be made to attract the publir
into buying the large amount involved. It must also be remembered that the directors of the old company would have
had all of the stock involved in the first inquiry
page 564 ~ and they would not have had the advantage of
knowing- what these averages for sales in small
lots were: the directors would have started from scratch on
Jan. 23, 1939, to sell the stock with no previous sales of any
of this new stock to steer bv: and bv the end of a. vear tbev
should have disposed of ali of it. ..
·
·
(19) The directors of the old company with all of the stock
of the new company in their hands on ,Jan. 23, 1939, and
undertaking to liquidate same within a year, would have had
no past performance of the new company nor history of its
earnings or payment of dividends, etc., to aid them, except
such as might be gleaned from its affairs as they progressed
during that current year of 1939. The history of the old
company would have been substantially tl1e only history before them. That history showed that the aggreg·ate losses
of the old company for the preceding ten years exceeded its
earnings by $3,589,650.70 (Wells, page 110), but that it was
during the years 1930 to 1933 inclusive that its said losses
were sustained, and that during this four year period the
old company was beset with such tremendous financial trials
and tribulations, that bankruptcy was at least peeping over
its horizon and only hy super-human efforts was it able to
survive. But this was during a period of time when the
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whole country was afflicted with unprecedented business and
economic depressiou, so deep and profound that not only
hundreds upon hundreds of business and manupage 565 ~ facturing enterprises, but banks as well, were
failing and crashing all over the country. The
investing- public knows this general condition of the country
during that period, and we do not think it proper to lay too
much emphasis on this '' black period'' as it. is now largely
water over the dam. The old r.ompany did survive this dark
period of depression, though it did not come out of same
unscathed: it came out of same crippled, with a c.apital struchue or set-up all awry and out of kelter, pinched for working
capital, with a. large capital deficit and accumulations of unpaid dividends; yet it still had the strength, vitality and
wherewithal to go forward and make net earning during each
of the remaining- five years of its life, as follows: $120,606.00
in 1934, $133,228.00 in 1935 (Wells, 89), $262,704.01 in 1936,
$155,932.98 in 1937, and $40,336.50 in 1938 (Wells, 80). But
the old company, having: a large capital deficit as well as
being short on working capital, had paid no dividends for a
number of years. The annual dividends payruble on preferred
stock in the new company until December 31, 1943, are as
follows: 5% on first preferred, 4% on second preferred, and
3% on third preferred: and after December 31, 1943 all of
said preferred stock is to pay 6% annually. To meet the
annual dividend requirements until Dec.ember 31, 1943, of
all the prefened stock issued by the new company, the new
company would need net annual earning of $142,368.00. It
will be noted that tlie average annual net earning of the old
company during· the last five years of its existence
pai.re 566 ~ wns $142,561.50 per year, which · would have
been enoug·h to have met the annual dividend requirements during those five years on the preferred stock
of the new company at present dividend rates: but appreciabhuuder the amount that will be needed after the preferred
i:;tock ~;oes on a 6% dividend basis. It is noted that in three
of the five last vears of the old comnanv's existence its net
earnings were u·ot sufficient to meet the present dividend re011i remeuts on the new company's preferred stock. ,vhilc
the di rec.tors of the old company in selling within one year
nll the stock tl1eY would have received under the first inquiry,
would not have hacl l)efore them the earnings made and dividends paid by· the new eorrmany since it came into 1being·, we
here bring- same into the picture. During a.bout the first ten
months of its first year, tlle new company's net earnings were
$371,801.00, but same came larg·cly from advance in prices
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of materials and inventories on hand rather than from its
operations : during the whole of its next fiscal year ending
November 30, 1940, its net earnings were only $58,482.00
(Drinkard 56). Tl1e new company has met and paid all dividend requirements of all its preferred stock as and when
same became due, and in December 1939, it paid $1.00 _per
share dividend on its common stock. Moreover, the balance
sheet of the new company as of January 27, 1940, showed a
book surplus of $172,532.51 ; and its balance sheet of January 25, 1941, shows a book surplus of $159,496. The combined fig·ures as to net earnings of the old company for its
last five years and of the new company for two
page 567 ~ years, show that net earnings stay nowhere near
an even keel, four out of the seven years they
were insufficient to meet the present dividend requirements
on the preferred stock of the new company, but the total for
the seven years was more than sufficient. This indicates the
speculative nature of the stock, and a reasonably prudent
investor would likely attach some weight to the irregularity
in amount of earnings of the company. On the other hand,
since the dividends on the preferred stock are ibased on the
par value of the stock, the yield to the investor if he can
purchase the stock at a. suffici(mtly below par price, may become attractive enough to lead him to take some cha.nee as to
getting his dividends regularly.
(20) The new company's financial structure and set-up are
better than tha.t of the old comnanv during its latter years:
tl1e new company eliminated and freed itself from burdens
which seriously hampered the old company, such as a large
capital deficit, large accumulations of unpaid dividends on
preferred stock, inability to borrow money on its real estate,
etc., and the new company put itself in position to pay dividends on its stock if same were earned: although we must
not lose sight of tl1e fact t}mt the new company is still not
on a completelv sound and solid basis; it hasn't sufficient
working· capital and is still selling or factoring its accounts
receiva'ble-it is possible that it may encounter trouble in the
future on account of a lack of working capital.
pag·e "568 ~
( 21) While the outstanding issues ·of the pref erred stock in the new company were exactly
the same in volume for ench class as the stock of· the old company, thou~;h on lower dividend requirements until Dec. 1943,
and had no accumulations of unpaid dividends attached, yet
the preferred stock of the new company was selling generally
at higher :figures in small lots on tlle local market than did
the stock of the old company chrring· its latter year or two

. 488·

Supreme Court of Appeals of Virginia

of its existence. This indicates that the accumulations of
unpaid dividends on the preferred stock of the old company,
with the existing remoteness of ever collecting same, were
not a factor ·to which the public who bought and sold this old
stock attrihuted much weight.
(22) The· Commissioner is of opinion that the estimates
made by witnesses Hancock and Drinkard, especially those
of Mr. Hancock, as to what could be realized from the liquidation of the stock involved in the first inquiry, arc entirely too
low: and that the directors of the old company by liquidating
same under the method hcreinbefore referred to as the most
feasible and orderly method, notwithstanding the high costs
incident thereto, should realize a great deal more than these
witnesses estimate.
(23) We have given all the consideration of which we a.re
capable in our effort to determine what would be a fair and
reasonable gross price to expect all this stock to bring if sold
under the suggested met]1od, and have considered
page 569 ~ as f a.r as we can, every element, factor and angle
of the matter that has occurred to us, but from
lack of knowledge as to how to accurately evaluate the various
elements or factors, we are still left in the position of being
able to only determine w]iat in our judgment and opinion
would be that price. Our opinion and conclusion is that an
orderly liquidation of the stock should result in the following·
gross prices per share being realized, to-wit: $50.00 per share
for first preferred; $34.00 per share for second preferred;
$23.00 per share for third preferred; and $6.50 per share
for the common. And that the total gross amounts that should
he realized are as follows:

12,500 sliares of first preferred (ru 50.00,
12,500 shares of second preferred (al 34.00,
9,956 slia res of third preferred @ 23.00,
43,323% slrnres common at 6.50
Total gross amount
Less expenses as follows:
10% on $1.278.988 of preferred, $127,898.80
·15% on
281,603 of common,
42,240.45
Other expense
10,000.00

Net proceeds for cfo;tribution to stockholders

$ 625,000.

425,000.
228,988.
1,278,988.00
281,603.
$1,560,591.00

1~0,139.00

$1,380,452.00
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(24) To recapitulate and specifically answer the inquirier
propounded, our findings are as follows:

First Inq1,1,iry. Yes, under an orderly liquidation of the
stock therein referred to, enoug·h cash would have been realized to pav all stockholders of first preferred
page 570 ~ stock in Craddock-Terry Company the par value
of their shares of $100.00 per share, amounting
to the total sum of $1,250,000.00.
Second Inquiry. Enoug·h casl1 would not have been realized
to pay all the stockholders of second preferred stock in Craddock-Terry Company the par value of their shares. The total
amount applicable to pa~TJllent on second preferred stock
would be $130,452.00; which sum divided among the 12,50Q
shares of second preferred would amount to $10.44 per share
that the holders of second pref erred stock should receive.

Third Inquiry. To dispose of all of said stock by method
hereinbefore referred as being the orderly method most
feasible, it would take one year beg·inning with Jan. 23, 1939.

Fourth Inquiry. We find no material difference in the
"fair cash value" of tl1e shares of complainants in Craddock-Terry ,Company as between the 13th day of November,
1938, and the 22nd day of January, 1939. vVe find that tho
'' fair cash value'' of said stock on each of said davs to be
$49.00 per share for the first preferred and $32.50 per share
for the second preferred.
(25) The Commissioner in reading and study of the prior
depositions and the record, which is quite voluminous in this
case, in preparation for and the taking of evidence and depositions before him and incidents connected therewith, in the
study, c.onsideration and preparation of this report; and in
performing other inciden~al matters connected with his duties,
has consumed twQ weeks of forty hours each plus
page 571 ~ about one and a half days and prays that he may
be allowed a fee of $325.00 as reasonaible compensation under Virgfoia Code, 1Sec. 3482. In and about the
execution of this reference. the Commissioner incurred the
following- expenses: to C. R. Mc.Carthy, court reporter, for
reporting and transcribing the depositions of witnesses and
proceedings before the Commissioner, $67.65, his bill for such
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services is returned herewith marked "Commissioner's E~hibit No. 7''; to the City Sergeant of Lynchburg for serving
~ubpoenas on witnesses, $4.25, his bill for same being returned herewith marked "Commissioner's Exhibit No. 8";
and to Miss :Mary Jane Holt, stenographer, for typing this
report and copies, $7 .50, her bill for same being returned
herewith, marked "Commissioner's Exhibit No. 9". These
,bills the Commissioner believes are reasonable and proper
and prays that same be allowed and paid.
(26) The Commissioner certifies that pursuant to the provisions of Virginia ,Code Sec. 6185 he gave written notice to
the respective counsel for all of the parties, by mailing same
on April 23rd, 1941, to their respective post-office addresses,
that this report would be returned a.nd filed on the 28th day
of April, 1941, and enclosed with such notice a copy of this
report to each of said counsel.
page 572

~

All of which is respectfully submitted this 23rd
day of April, 1941.
S. DUVAL l\fAR,TIN,
Special Commissioner in Clmncery of the
Corporation Court of the City of Lynchburg in the c.ause of Powell, etc. v. Craddock-Terry Co., etc.

page 573 ~

DEPOSITIONS.
Filed April 28, 1941.

The depositions of Oscar B. Drinkard, and others, taken
before the undersigned, S. DnVal Martin, Special Commissioner in Chancery for the Corporation Court for the City of
Lynchburg, Virginia, at the offices of said .Commissioner,
Rooms 404-405, in the Peoples National Bank Building, in
the City of Lynchburg, Virgfoia, on the 11th day of Ma.rch,
1941, pursuant to a decree of the said court entered on February 20tl1, 1941, in the above-entitled cause, and pursuant
to notice hereto attached.
Present: Edwin B. :Meade, Esquire, of the firm of Meade
nnd Talbot. of Danville, Virginia, counsel for all complainants.
S. V. Kemp, Esrinire, nnd T. G. Hobbs, Esquire, of the
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firm of Kemp, Hobbs and Davidson, of Lynchburg, Va., and
Malc.ohn K. Harris, of Danville, Virginia, counsel for all defendants.
page 574 }

Note : The said Special Commissioner opened
these proceedings at his offices in Rooms 404-405
Peoples National Bank Building, in the City of Lynchburg,
Virginia, at 9:45 o'clock, A. M., on the 11th day of March,
1941, but said Special Commissioner deeming the space and
facilities at his said offices inadequate, with the consent of
counsel representing all complainants, and of counsel representing all defendants, adjourned the proceedings and taking of testimony to the courtroom of the Circuit Court for
the City of Lynchburg·, Virginia, in the courthouse of said
city, where better facilities were o'btainable.

Note: At the courtroom of the Lynchburg Circuit Court,
in the. courthouse of said city, on March 11th, 1941, at 10:00
o'clock, A. M., pursuant to adjoumment above noted, these
proceedings and the taking of testimony were continued and
had.
Present: Counsel for all of the respective parties as above
noted.

The first witness,

RJCHARD HANCOCK,
being; first duly sworn, deposes in answer to interrogatories
as follows:
DIRECT EXAMINATION.
Bv Mr. Meade:
·Q. Mr. Hancock, I believe you a1·e engag·ed in the City ·of
Lynchburg in buying and selling stoc.ks, a stock ibroker.
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.A.. Yes, sir.
page 575 ~ Q. How long have you been engaged m that
_.
business?
A. Since '38.
Q. You testified in a former hearing in this case as to
certain sales made in the stocks of Craddock-Terry Company.
You brought your data up to, I think, January 12th, 1939.
Do your records show that you made any sales from J anuary 12th, 1939, to January 23rd, 1939, any sales of the preferred stocks of the Craddock-Terry Company¥
A. Very little. I sold on .January 12th, '39, ten shares of
second preferred at $30.00. I sold very little between November '38 and January 23rd, 1939.
Q. Then your la$t sale of the Craddock-Terry Company
stock was January 12th, 1939?
A. Yes, sir-that is, certainly the preferred.
Q. Have you sold any of tl1e first, second and third preferred stock, or any common stock of the Craddock-Terry
Shoe Corporation since January 23rd, 1939!
A. I have sold some of all of them.
Q. Have you a list showing just what you sold and the
prices obtained for them f
A. I haven't the list with me.
By Mr. Kemp : He gave us a list.
By Mr. Meade: Will you allow him to use it, Mr. Kemp°l
Note: Mr. Kemp hands the witness a paper.
By the Commissioner: Is there any objection to filing this,
Mr. Kemp?
page 576 ~ By Mr. Kemp:
think it is wholly irrelevant
and immaterial to any issue in this case.

,,re

By Mr. Meade:
Q. Mr. Hancock, do you have a list before you of the sales
made of these stocks, first, 8econd and tl1ircl preferred stocks,
and common stock, of the Craddock-Terry Shoe Corporation
since .January 23rd, 1939, up to date?
A. Yes. I wouldn't say rigllt UJ> to the present date.
ell,
it is certainly up to .January 1st of this year.

,v
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Q. You have no items on there subsequent to January 1st
of this year T
A. Yes, I have one item, ~.,ebruary 17th, of common stock.
Q. Have you made sales which are not on that statement?
A. No, I haven't made any sales since then.
Q. Will you file that paper with t.he Commissioner as "Hanc.ock Exhibit No. 1"?
A. Yes, sir, I file the same.
Note: The above mentioned paper, marked "Hancock Exhitbit No. 1'' is attached in ihe back of this transcript.

Q. This exhibit, Hancock Exhibit No. 1, represents the
sales made in your office?
A. Yes, sir.
By Mr. Kemp: Without waiving our objection, of course,
we will cross-examine.

page 57'7 }

CROSS EXAMINATION.

By Mr. Kemp:
Q. Mr. Ha.nc.ock, would ihese sales set forth on the list
that you have just filed be any criterion as to what .all <?f
the shares of stock of Craddock-Terry Shoe Corporation, if
all of the shares were put on the market of Craddock-Terry
Shoe Corporation, would have sold for 7
A. No.
Q. Would not t
A. No.
Q. Why do you say that T
A. Well, of course it is one thing to have a market, an
order for ten or twenty-five, or fifty shares, and another
thing to put the whole thing on the market, all of the stock
on tl1e market.
Q. What would be the effect on the price of the shares
of stock of Craddock-Terry Shoe Corporation l
A. If an of it was put on the markeU
Q. Yes, sir.
A. Well, the pric.e would have broken very much, I think.
Q. You are of that opinion?
A. Yes.
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Q. What would you think, if all were put en the market,
could have been realized?
A. Well, I would think that the first small lots, the· market
would absorb it at a little better price, but if it was known
that the entire issue of 12,500 shares of first preferred, the
same number of second, and about 9,400 of third,
page 578 ~ and a bout 43,000 of common, had gone on the
market most of the buyers would wait until the
price broke Yery much. Now, I think the first few small lots
would possibly bring some more than what I think the whole
would bring. This is just a guess, of course, that if you get
15 to 20 for the first preferred-that is, if it was known the
whole lot was on the market-10 for the second, 5 for the
third and 2 for the common. I sold in 1933 some first preferred at 10 and a little at 12%.
Q. Sales in '33, of course, were of Craddock-Terry Company.
A. Yes. In other words, that docsn 't enter into this.
Q. Do I understand that it is your opinion, or your guess,
as you expressed it, that if all of the shares of stock of the
,Craddock-Terry Shoe Corporation that were to be delivered
to Craddock-Terry Company, if everybody agreed to a sale,
were marketed, the effect would have ·been to break the price?
A. I think so.
Q. You believe, I understand, that in such event that the·
price per slrnre for the first preferred of Craddock-Terry
Shoe Corporation would be approximately fifteen to twenty
dollars a share?
A. I think so-that is if the whole thing- was put on the
market at once.
Q. And you think the price of the second pref erred would
be at what fig-ure 1
A. Ten dollars.
Q. About ten dollars a share, and what as to the
page 579 ~ shares of third preferred 1
A. Five dollars, I would say, and two dollars
for the eornmon. Of course tha.t is a g-uess. I don't know
wliat it would bring·, but I know the effect of putting· it all on
the market would break the price very much.
Q. Where do you think rou could find huyers for all of
this stock?
A. I doubt if vou could ever find them.
Q. How long ·cio you think it would have taken, if all these
shares had been offered, to affect a sale of aU of the shares?

1
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A. I would say several years.
it could be done.

I don't know just when

By Mr. Kemp: May we state upon the record, if it suits
:Mr. Meade, that the number of shares that Craddock-Terry
Company would have received of the Craddock-Terry Shoe
Corporation stock had all of the stockholders of CraddockTerry Company consented to the sale would have been as
follows:
12,500 shares of Craddock-Terry Shoe Corporation first
preferred stock, the par value of $100.00 a share.
12,500 shares of the same corporation's second preferred
stock of a par value of $100.00 a share.
9,956 shares of Craddock-Terry Shoe Corporation's third
preferred stock of the par value of $100.00 per share.
43,323¥:2 shares of the Craddock-Terry Shoe Corporation's
common non-par stock.
page 580 ~ By the ,Commissioner: Is that correct, Mr.
Meade?
By Mr. Meade: I think that is correct, and if Mr. Kemp
finds there is an error he can give you the correct figures. I
think that is substantiallv correct.
By the Commissioner=·· I think it would be a matter of
great convenience if in one place in the record we can have
the number of shares each complabiant owns in each type
of the old stock.
By Mr. Meade: I can figure that out for you at lunch
time.
By Mr. Kemp: We have it fi.gured out now and we will
put it in now. You can check on it and see if we are right.
The several complainants own stock of the Craddock Terry
Company, as follows:

Complainant Powell, 122 shares of first preferred and 66
shares of sec.on cl preferred;
Complainants First and Merchants National Bank of Richmond, Vir~:inia, and Edmund A. Saunders, as Trustees, 100
shares of first preferred;
Complainant Edmund .li. Saunders, 200 slrnres of first preferred;
Complainant ,Jane Quinn Saunders, 2 shares of first preferred;
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Complainant, Ann Lee Saunders, 2 shares of
page 581· r first preferred;
· · · · Corpplainant, Thomas ·w. Purcell, 10 shares of
first preferred;
Complainant, Louisa P. Allen, 10 shares of first preferred;
and all of which shares were of the par value of $100.00 each.
By Mr. Meade : That is corrr.,ct.
By Mr. Kemp: That makes at total of 446 shares of first
preferred shares owneel by the complainants, and 66 shares
of second preferred.

RE-DIRECT EXAMINATION.
By Mr. Meade:
Q. Mr. Hancock, when did you formulate your opinion as
to these values which you ha:ve given of this stock if it was
all sold at one time?
A. I suppose within the last ten days or two weeks-something like that.
Q. You went over the matter with Mr. Kemp, I suppose?
A. Yes.
Q. Is your opinion or judgment based on a sale of all of
this stock in a block when you say that the first preferred
stock you think would sell from around $20.00 a share-is
that based on a sale of all of it in a block?
A. No, selling it in an orderly way-that is,
page 582 r to small purchasers.
Q. Over what period of time?
A. I would say it would take several years to do that.
Q. Do you remember how much dividends were paid on
that first preferred ~tock in the first year after the CraddockTerry Shoe Corporation took over the assets of the old company?
•
A. I think it was at the rate of 5% on the first preferred.
Q. And bow much on the second preferred?
A. 4%.
Q. And those dividends were paid Y
A. Yes, sir.
Q. Paid in 19-39 and in 1940, were they noU
A. Yes.
Q. Did you ever sec this balance sheet of Jannary 23rd,
1939 of Cradclock-Teny Shoe Corporation f
A. I have a copy of it in my office but I haven't looked
over it recently.
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Q. What is shown on that balance sheet as the net worth
of ·Craddock-Terry Shoe Corporation?
A. Well, the total· resources are $4,241,661.34, and then
liabilities $595,117.18, and then the net worth was $3,125,941.81.
Q. You didn't consider that when you were arriving at
your opinion as to the value of this stock 1
A. That was the old company, wasn't iU
Q. This was the new company. This is the balance sheet.
of the new company as of ,January 23rd, 1939. You didn't
see that at the time you were making up your
page 583 ~ opinion a.bout these values, did you f
A. M:y opinion was based on what the stocl~
had been selling from time to thne and what I thought would
be the effect if all of it was put on the market at once.
Q. If you bad $50,000.00 to invest and this stock was being sold, first preferred stock of the Craddock-Terry Corporation, at $20.00 a share, and was preferred as to assets, and
had been a liquidation and you had a ne.t worth of $3,125,941.18 you would jump at it as an investor, wouldn't you?
A. I don't know whether I would or not. The plant and
equipment count in that. The question is if you attempt to
liquidate you would get very little.
Q. So your figures are based on a liquidation? In other
words, you fip:ure that is what that stock would be worth if
you liquidated the Craddock-Terry Shoe Corporation t
A. No, my :figures are based on wliat I think you could
get for it when selling all of the stock, if you put all of the
r.;tock on the market at one time, and, of course, it would be
~;enerally known in a little while that it was all on the market
and everybody that wanted to buy would wait until the price
went down.
Q. Wouldn't it be of gTeater interest to the stockholders
to liquiclAte than to sell a..t those prices T
A. Well, it might be.
Q. In otl1er words, if you liquidated all of the assets of
Craddock-Terry 1Slioe Corporation you probably would get a
whole lot more than $20.00 a share for the first
page 584 ~ preferred stork. wouldn't you?
A. My experience in liquidating concerns shows
they don't pan out anything· like the figures tllat the statemenb-1 show beforehand.
0. Then, how mucl1 would it take to liquidate and pay
~100.00 a slia re on all of the first preferred stock of the
Craddock-Terry Shoe Corporation?
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By Mr. Kemp: It would take $1,250,000.00.
By Mr. Meade: I am questioning him.

Q. I say how much money would it take to pay out in full
the par value of all of the first preferre(l stock of CraddockTerry Shoe Corporation 1
A. It would take $1,250,000.00.
Q. Then, you say, in your opinion, while the net worth is
shown on the balance sheet as $3,125,941.81 that you think
that that preferred stock would only be paid $20.00 a share
if there was a liquidation?
A. After liquidation it might pay some more than that,
but if you attempted to sell all of tl1e stock I think you would
be lucky if you got those prices.
Q. Then it is your opinion that the first preferred stock
is worth more in liquidation than it is in a going concern
like Craddock-Terry is, paying dividends on all three classes
of stock for the last three vea.rs?
A. That is if "vou attempted to put it all on the
page 585 ~ market at one time.
Q. If you dump it all on the market a.t one
time then you say it would bring around $20.00 a share!
A. That is right. Th~t is my judgn1ent.
Q. Do you qualify that. and say '' all at one time" 1 Does
that cover a period of years or all at one time 1
A. I would say a period of several years.
Q. Then you p:et back to the statement that your stock iu
Craddock-Terry Shoe Corporation, your first preferred stock,
.in your opinion.· is worth considerable more in liquidation,
if the Craddock-Terry Shoe Company was actually liquidated.
than it, would he as a going concern making· enough profits to
pa.y dividends on all clai:;ses of stock regularly for the last
· two vea rs? Is that eorrect Y
A.· Of conrse, I imag'ine if it ,vas liquidated you would
g·et a little more than if you attempted to sell all of the
·stock.
Q. Do you know who the principal buyers of this stock
have been over a period, say since ,T anuary 23rd, 1939?
A. You rnean since that time f
Q. Yes, sir.
A. It has been mainly local people. Prior to that time n
ronsiderable amount was sold elsewhere, in the north, and
different £-:ections.
Q. Prior, to tlie transfer?
A. Pri01· to that time.
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Q. Subsequent to the transfer of stock from the Craddock-

Terry Shoe Company to the Craddock-Terry
page 586 } Sl1oe Corporation most of the sales have been
to people in Lynchburgf
.A. Mostly.
Q. And mostly people who own stock in Craddock-Terry
Shoe Company?
.A. As a rule. Some of it has been sold from here, hut
I think most of the stock that was sold several years ago has
been coming back to Lynchburg since the new company was
organized.
Q. Do you own any stock in the company 1
A. I own some second preferred.
Q. 1Second preferred 7
A. Yes, sir.
Q. How long· have you owned iU
A. I think when it was first issued.
Q. And you have gotten about eight or nine dollars a share
in dividends in the last two vears?
A. I got $4.00 a share.
.
Q. Each year f
A. Each year.
Q. Would you sell your stock for $10.00 ·a share?
A. No, I don't think I would.
R,E.JCROSS EXAMINATION.
By Mr. Kemp:
Q. Mr. Hancock, while you have been asked about the dividends paid by Craddock-Terry Shoe Corporation in the years
1939 and 1940, did it or not come to your knowledge tha~ the
dividends paid by Craddock-Terry Shoe Corporation in the
year 1940 on its outstanding shares came in large
page 587 ~ part from the earnings of the previous year?
A. Yes, I know that.
Q. Did it come to your knowledge that they did not make
enough earning·s in 1940 to pay dividends on any class of its
stock?
A. That is right.
Q. You were asked about your ownership of some shares
of the Craddock-Terry Shoe Corporation, second preferred.
How manv sl1ares do vou own?
.
A. Fiftv shares.
Q. You ·were also asked if you would be willing to sell that
for $10.00 a slrnre. Suppose all the shares of stock of Crad-
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dock-Terry Shoe Corporation were known to be on the market £or· ·sale, would you then be willing to accept $10.00 a
share for your fifty shares Y
A. If I sold at all I think I would have to take that. I
don't think I would get more if all of it was on the market.

By the Commissioner :
Q. Mr. Hancock, what is the usual cost or !brokerage paid
for selling stock of this sort Y What expense would there
be in selling this type of stock!
A. You mean the commission for selling 1
Q. Yes, sir.
A. When sold at $100.00 and above it is 1 %, and wl1en it is
sold from $75.00 to $100.00 it is $1.00 a share, and when eold
from $50.00 to $75.00 it is 75c a share. From $25.00 to $50.00
a share it is 50c, and from $5.00 to $25.00 it is 25<1 ·fl. share,
and under that it is five or ten cent:-; a share,
page 588 ~ just depending o·n the price.
Q. Will you indicate to me anything about
what expense, we will say, that the Directors of the old Craddock-Terry Company would have incurred in marketing, say
judiciously, over a reasonable period of time, seeking to get
the best price available, for all of this stock which they would
have received in the new corporation T ·what expense would
the old company lmve been put to in marketing and in liquidating and selling this stock? Can yon give me any idea as to
what would be a. fair, reasonable expense in disposing of that
stock?
A. If it was disposed of througl1 brokers the commission
t~at I named would be the commission, the reg·ular commission.
By Mr. Kemp:

Q. The Commissioner is trying- to get an estimate of l1ow
much the expense would be in affecting the sale of all these
shares of stock of the Craddock-Terry Shoe Corporation that
have already been enumerated Iwre as going to CraddockTerry Company if tl1e Craddock-Terry Company stockholders
all consented. He jm;t wants to get some basis of determining what. the expense would ·be incident to selling all of those
shares.
A. I Jmven 't any idea except. tlle fi2"ures I lrnve given.
Q. Would you think, to put it differently, that it mig·ht
cost as mueh as $25,000.00 to affect a sale of all of those
shares!

/f
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-·- • A. I imagine it would cost more than that.
Q. Do you mind saying· what your estimate would bet
A. I would say between $25,000.00 and $50,page 589 ~ 000.00. I don't know. I just haven't figured it
from that angle.
Q. But you think between $25,000.00 and $50,000.00 would
be the expense incident to selling it T
A. Yes, sir.
By the Commissioner:
Q. Do you authorize the stenqgrapher to sign your name
to your deposition when it is written ouU
A. Yes, sir.
.And further this deponent saith not.

RICHARD HAN.COCK,
.

Deponent,

By: C. R. McCARTHY,
Stenographer.
The witness,
WYLIE COOKE,
being first duly sworu, deposes in answer to interrogatories
as follows:

DIRECT EXA.1\HNATION.

By Mr. Meade:
Q. You are Mr. Wylie Cooke, of the City of Lynchburg,
are you not?
A. Yes, sir.
Q. You a.re in the stock brokerage business f
.A. Yes, sir.
Q. How long have you been in that business?
A. Since 1926 here in Lynchburg.
Q. Do you have records which show any sales of the first
and second preferred stocks of the Craddockpage 590 } Terry Company over a period of from .Janua.ry
1st, 1939, to ,January 23rd, 19391
A. Yes, sir.
Q. Please .give the Commissioner the benefit of your records of those sales.
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.A. I didn't ha.ve any sales at all on first preferred in '39v-at all, any time during the year, and on January 9th, 1939,
I sold 16 share~ of second preferred at $29.50 net.
Q. Did you have any other sales!
A. That is all.
By Mr. Kemp:
Q. What sale did you maket
A. On January 9th, 1939, 16 shares of second preferred
at $29.50.
Bv Mr. Hobbs: That was Craddock-Terry Company,
wasn't it?
By Mr. Meade: That is what I asked him, Craddock-Terry
Company.
Q. Your record shows the sales of the three classes of _preferred stock and the common stock of Craddock-Terry Shoe
Corporation from January 23rd, 1939, up to the present date 't
A. Yes, sir. No sales in '39, and on March 25th, 1940, J
sold one share of the first preferred at $60.00, and on August 15th, 1940, I sold six shares at $51.50 of first preferred.
On the second preferred I have no sales whatsoever, and on
the third preferred, on March 25th, 1940, I sold one share at
$35.00. Do you want the common 1
Q. Yes, sir, I would like to have the common.
A. On N ovemfber 20, 1939, I sold 130 shares of
page 591 ~ the common at 16 3/8. On March 25th, 1940, I
sold 8 5/8 shares of common at $13.00, and on
August 15th, 1940, 3 shares of c.onunon at $10.00, and that
is all.
Q. You have g·iven your records as to the sales, all the
sales made bv you of all classes of stocks of Craddock-Terry
Shoe Corporation up to elate?
.
A. That is it.
CHOSS EXAMIN.A.TION.
By Mr. Kemp:
Q. Mr. Cooke, please state whether or not these sales which
you have made of Craddock-Terry Shoe .Corporation shares
of stock and the prices at which you have sold would, in your
opinion, form any basis or criterion for saying wl1at all the
shares of Craddock-Terry Shoe .Corporation stocks we havp
been discussing· would l1ave been sold for.
A. No, sir, I don't think there is any connection at all.
Q. vVhy not y
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A. Because you have just a few shares of stoek here and
talk about selling the entire Craddock-Terry stock, 12,500
shares of first, and so forth, you have to build up another
kind of price. You can't base it on tha.t stuff.
Q. Do you agree with Mr. Hanc.ock's statement that if all
these shares were put on the market the price would break f
A. No, I don't because nobody with any sense would put
it on so it would break. You have to use some judgment. You
are not going to take all the Craddock-Terry
page 592 ~ stock and walk out of the Peoples Bank Building
and say "here it is, who wants to buy iU" You
are not going to do it that way.
Q. Suppose you offered it in an orderly way by offering
it in blocks of reasona!hle number of shares, not hastily, but
from time to time-it was lmown, however, that you were
going to sell all of the shares-:--is it your. opinion that the
price obtained would be the price that you ma.de sale fort
A. I will have to check back on that. I think you can get
more money for the stock by an orderly sale,, an orderly
liquidation of the whole thing·. Yes, I think you could get
more money than you could at those prices.
Q. You mean you could get more money per share for all
of these shares if all were to be sold in an orqerly way than,
vou could for the shares vou sold f
~ A. YeR, sir, why notT You said ''orderly'\
Q. Tell the commissioner why you are of the opinion if
you sold all of these shares of Craddock-Terry Shoe Corporation stock you could get more for it in that kind of a sale
than you got per ·share when you were selling it in small
lots.
A·. Of course you can. In the first place, you are going
to put the whole thin~ on the market based on the assets, not
based on the value of the stock. When you value the assets
out they are worth more money, if these figures are anywhere near right.
By Mr. Kemp: We desire to note upon the record our objection to any reference in the witness' testimony as to assets, because the inquiry here being- ma.de by the
page 593 ~ court ~s direction is what amount could be realized
in an order]v liauidation of all of the shares of
stock of Craddock-Terry 1Shoe Corporation deliverable to
Craddock-Terry Company. That is an orderly sale of the
stock. I am not talking ahout assets.
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·By Mr.. Meade: Mr. Commissioner, in reply to that ob- .-_
servation g-f Mr. Kemp's I would like to say this: It is highly
conceivable that the stock might not be worth anything in
the corporation under similar conditions to this. It might
have no market value whatsoever, but at the same time it
would have considerable assets, so we reach this point in the
present case : If vou can't f airlv determine the value of
the various issues ·and kinds of stock issued by CraddockTerry Shoe Corporation to the Craddock-Terry Company in
return for its transfer and deliverv of all of the assets of
the Craddock-Terry Company, then the next best thing is
to arrive at the true and fair value of the assets themselves
which· have been transferred to the Craddock-Terry Shoe
Corporation. The sole purpose of the court in this inquiry
is this; is to determine what the Craddock-Terry Company
got in return for what it turned over to the Craddock-Terry
Shoe Corporation. Now, in making that transfer there certainly were considerable values. The balance sheet here a8
of J anua.ry 23rd, 1939, shows a net worth of
page 594 ~ $3,125,941.18. So the point in issue is, "Wha.t
i~ the value of the assets turned over 7'' If the
stock issued in return has no value you certainly can't rely
on the stock which was received in return. Consequently,
Mr. Cooke's reply in referring to the assets in arriving at
true values is perfectly pertinent and material in the case.
By l\fr. Harris: The difficulty about that argument is that
is not the inquiry vested in the commissioner. The inquiry
is : '' How much cash would have been realized from an orderlv sale of the stock 7'' Tha.t is all this commissioner is
seeking to determine. The first inquiry is whether from an
orderly liquidation of all of the shares of stock of the Craddock-Terry Shoe Corporation which were delivered to Craddock-Terry Company, pursuant to the agreement of sale,
enoup:h cash would have been realized to pay all of the stockholders, and so forth.
By the Commissioner: I will simply state, that while I
will not hesitate to rule on any point of evidence, I think,
irrelevant of any ruling I make it should appear in the rec-orcl what the witness would bnve testified so that the record
mav he complete and the hi~·her court may make its own
ruling· on tlle admissihility of it. My own view of that is
simply this; that under the inquiry you are suppag·e 595 ~ nosing that the directors of the old CraddockTerry Company had 1·eceived all of this stock
nbove-refened to, and had it in their hands with the duty
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on them to judiciously, but at the same time expeditiously
and in a reasonable way, undertake to sell and dispose of all
of that stock which they owned then in the new corporation.
The inquiry is directed on those assumptions and is aimed
at what would be a reasonable sum to expect the direetors
of the old company, taking· a reasonable time to liquidate
it in an orderly manner, striving not to sacrifice it, and still
striving to wind it up reasonably soon, what would they havP
realized for all of this stock-also, what would be a reasou
able time for them to take in disposing· of it in that orderly
way-also, what expense would there be attached to it in
making such a sale. Now, I can see that where they have
all of the stock in hand to sell, that while book values, ~o to
speak, might not be the criterion, yet with that large amount
of stock in hand and trying to whet the appetite of the
public, and so forth, that its earnings were so much, and its
book values, which might be arbitrary, might have some bearing on what might be expected to he realized, as well as the
actual prices at which it has been sold. I think the evidence
at lea.st is admissible. Wha.t weight is to be attached to it
might be another question.
page 596 }

EXAMIN.A.TION CONTINUED.

By Mr. Kemp:
Q. What would you say would be an orderly way of selling all of the shares?
A. ,ven, two prderlJ ways of selling it. You can use that
asset metl1od. If you don't want to nse that you can base
it on earnings.
Q. I am not asking· you •l bout asst't methocls. I am talking about what would be t.he orderly way to sell all of these
stocks.
A. The orderly wa.v would be to take-can I mention assets?
·
"
Q. Can't you tell what would be the orderly way to sell
stocks?
A. Yes, sir, hut I have to use the word ''assets'' unless
you give me another word.
By Mr. Meade: I t11ink he can express himself in the way
lw likes. I don't. see how you can shut him off from using
tl1 c word "assets".
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By l\Ir. Kemp:
Q. What would be the orderly way of selling the stock?
A. An orderly way would be to consider the condition of
the company as to its holdings of real estate, and resources-leaving the wortl "assets" out, and also the earning ability
of the company. For instance, you can figure it this way.
One of the ways to figure it is that for the last four years
Craddock-Terry Company in 1940, 1939, '38 and
page 597 ~ '37, earned so much. It earned on its preferred
stock in 1940, earned $4.67 ; in the year before,
in '39, earned $29.72, and in '38 earned $3.22, and in '37
earned $11.60. That averaged for four years $12.32. In other
words, they have earned the dividends twice.
Q. How much did they earn in the four years previous to
that?
A. I don't know. I have got it here and can figure it out
if you want to.
Q. You are undertaking to say what they earned in certain years. vVhy not give them a.11?
· A. As you probably know, most of my business is selling
preferred stock, legal trust money and things of that kind,
and the State of Vindnia law carries them seven vears onlv.
Q. Well, g-o back seven years.
~
.
A. According· to my figures, and I am usin~; the CraddockTerry statements, and also :figuring them out in a hurry, so
there might be a dime or two difference, but anyhow, the
average over seven years was 2.80 and 2.46 for four years.
Tlw seven vears was 2.80.
Q. You n1ean that the average earnings for the last fom·
years of Craddock-Terry Company was 2.40?
A. No, the way we figure the tl1ingQ. (interposing·) Answer my question.
A. No.
Q. What do you mean by that 2.401
page 598 ~ A. That is what I am trying- to tell you. I
meant you take the net income of the eompam~
before they puy any dividends and 12,500 shares of preferred
and divide it into that to see l1ow mucl1 they made on their
-first preferred. Then yon deduct the dividends, if any is
paid on the first, and divide the number of shares of second
preferred then to ·see how much was made on the second, and
RO forth on down the list. Now, tl1e ea.rnings on tlie first preferred, using 5% for seven yea.rs, not 6%. They earned last
vear, for instance, $58.428.00 net income. Then divide 12,500
into that and you get $4.67. Tl1ey clidn 't earn 5%. Take the
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$371,801.00 earned in '39 and divide 12,500 shares into that
and you get $29.72. That is the method.

By Mr. Kemp: Just so as to make it clear from our standpoint we note a.n objection on the record to all of this testimony as being irrelevant, incompetent and immaterial to any
of the issues under the decree of reference.
Q. Now, Mr. Cooke, let's get down to the inquiry here.
,Just suppose the ,Craddock-Terry Company Board of Directors has received all of the shares of the Craddock-Terry
Shoe Corporation that had been listed above, please state if
that Board of Directors had come to you and said, ''Mr. Cooke,
we want you to sell all these shares for us." How would
you have gone about selling them Y
A. vVell, one method of figuring out what they were worth
would be comparing them to some other shoe
page 599 ~ company. Is that })ermissiblet
Q. You are figuring out what you think they
migllt be worth. I am asking you how you would go about
selling it.
A. You won't let me tell you how I would go about selling· it.
Q. That is my question. How would you sell it?
A. I have g·ot to reach a figure. You can't go out and sell
,vatermelons unless you put a price on them.
Q. Would you form a syndicate or peddle it out in 200
sl1ares blocks from time to time, or how would you have done
iH
.
A. You are getting down to actual facts. What I would
have done would be to figure out a selling group syndicate
or underwriter. The easiest would have been to have gone
to Craddock-Terry Shoe Company directors who are saying·
''We want you to sell this stock.'' '' All right, put your own
price on it and pay us a commission and we will see whether
WP can sell it."
Q. What do you tllink you could lrnve sold it ·all- for?
A. Well, I have got to tell you that without telling you
whv.
Q. I want to get what you think you could sell it for in an
orderlv wa.v.
A. My g1.1ess is the first preferred would come around
$60.00, second preferred around $45.00, and third somewhere
a round $30.00, and tl1e common ma.y be $10.00, although
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that is highly doubtful, very doubtful, a total of $2,041,340.00.
· _ Q. When did you arrive at that decision Y
page 600 ~-. A. Yesterday afternoon at four minutes to five,
after working up three sheets of paper.
Q. You had formerly told us, had you not, that you thought
a million dollars would be the outside.
A. Yes, sir, but I checked up and got copies of EndicottJohnson and General Shoe Companies down in Nashville, and
changed my mind. I said a million dollars, I think, on the
scrap value of that business, I think.
Q. ·we never talked about scrap value to you.
A. AB right then, I changed my opinion.
Q. Vl as it your idea that the million dollars would have
been all that could have been realized from the CraddockTerry Shoe Corporation's assets that it got from the Craddock-Terry Company if it had liquidated?
.A.. I raised that. Herc's the fig·ures on that. November
26, '38, the current assets-you don't want to put these in
the record-anyhow, figured out the net current assets were
$2,742,450, the way I figured it. Now, if you scrap that you
figure current assets at about a 50% loss. That is where
I knocked that off, so $868,661.00, minus-that leaves you u
balance of $1,874,745. There is your first preferred paid
off.
·
Q. Did you ever liquidate a business of this kind Y
A. No, I never did. I am just guessing at this 50%.
Q. Well, who would yon have sold this stock to if it had
all been in your hands for sale?
pag·e 601 ~ A. Well, i would have taken in all the brokers
I could possibly have gotten my hands on to agree
to sell it.
Q. How long· do you think it would have taken to sell it1
A. Wait a minute-am I selling a stock at a price the Craddock-Terry Shoe Company put on it or am I fixing my own
price?
Q. I mean to get the best price you could for it.
A. That is on commission basis. I would say at least. three
months.
Q. You mean you could have sold it all in three months
time?
A. Ensily sold it in three months, or it was an impossible
proposition and you couldn't have sold it at all, without changing your prices, I mean by that.
Q. If I understand you you think you could have sold in
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that time the 12,500 shares of first preferred stock at $60.00
a share!

A. Yes, sir.
Q. Where?
A. Scattered around the countrv. You couldn't sell it in
Lynchburg. You see, things of this kind take anywhere
from 50 to maybe 200 brokers, all around the country.
Q. And what do you think you c.ould have sold the 12,500
shares of second preferred for?
A. Now, this second I am dropping $15.00 because that is
the basis tha.t they generally sell around here. The second
is somewhere around $15.00 under the first, and I
page 602 ~ am putting $45.00 on that.
Q. So you are putting the same price on that
per share if you had 12,500 slrn res to sell as these small blocks
of stock of second preferred you have been selling around
Lynchburg, is that righU
A. No, I dropped my second preferred price $15.00.
Q. ,vhat has second preferred been selling for around
Lynchburg?
A. "'When t I haven't sold any for some time.
By Mr. Meade: (interposing) Mr. Commissioner, I believe we are all proceeding erroneously. "'What is your understandinp; as to this f If this stock, all of the stock delivered
by the Craddock-Terry Shoe Corporation to the Craddock. Terry Company was sold, is it your idea then that all of the
stockholders of the old Craddock-Terry Company would be
prospective purchasers 1 They wouldn't have any stock,
would they!
By the ·commissioner: That is one factor in affording a
market under which the new stock could be sold. There would
be no stockholders in the new company at the outset of this
proposition save the old company.
By Mr. Meade: Tl1en tbe old stockholders would be prosRpootive purchasers of the stock in the new corporation.
By the Commissioner: That is a factor.
page 603 ~ By Mr. Kemp: They might be willing to get
out and take w11at they could get.
Bv the Commissioner: That would be a factor. I think
it would be true, under the inquiry propounded here.

By Mr. Kemp:
Q. Do I understand then, Mr. Cooke, that it is your idea
that if you undertook to market the 12,500 shares of second

510

Supreme Court of Appeals of Virginia

WyUe Cooke.

'
·'---

preferred stock you could g·et $45.00 a share for the whole "~of iU
A. Yes, I think so.
.
Q. And you arrive at that by the circumstance that that
is a.bout the price at which this second preferred bas sold in
small blocks around Lynchburg~/ Is that soi
A. No, not at all. vVba.t I am doing is I am using the
$60.00, the price I put on the first preferred, and dropping
it on the others down, accordinf.?; to my judgment, if you want
to call it that.
Q. Am I rig·ht in supposing that this, after all, is a bare
guess on your part Y
A. No, you didn't ask me about how I got at my $60.00
figure. I worked that out on a basis of comparison of earning·s with the Endicott-Johnson Company.
Q. We a.re not inquiring into the Endicott-Johnson Company.
A. You are inquiring into how I got the figure.
page 604 ~

By Mr. Meade: We would like for him to go
into it.
By Mr. Kemp: I object to all of that extraneous stock.
vVe are not inquiring· into the sale of Endicott-Johnson Company, or any other company, but what this stock could be~
Rold for in an orderly way for money.

Q. Mr. Cooke, did you ever undertake to sell all of the
stock of a corporation of this mag·nitude?
By Mr. Meade: I object to that. Talking about extraneous
matters and immaterial matters, it looks like this is certainly
extraneous.
By the Commissioner: I will let the witness answer the
question. It goes to tl1e value of his opinion. Go ahead and
answer. the question.

A. Here is one I ha.d something to do with) $3,175,000.00
par value.
By Mr. Kemp:
Q. You mean that was all placed in your hands?
A. No, it was all placed in Robert Garrett's hands in
Baltimore and I represented Robert Garrett in a deal down
here. That is as close as I can come to it.
Q. You were trying to sell snch of those shnres as you
could?
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A. Yes, sir, the syndicate was selling the whole works.
Q. Do you happen to know whether or not all
page 605 ~ of these shares-I am talking about OraddockTerry Shoe Corporation stock-were ever offered
to the public?
.A. As far as I know they were not.
Q. You don't think the offering of all of the shares would
depress the price 1
A. No, I said I don tt think the odd lots that were sold
would have any bearing· on what the stock was worth.
Q. You don't think that has any bearing on what price
might be obtained. I am not talking rubout what the stook
was worth but what might be obtained for it .
.A. No.
Q. So if you don't give uny credence to the price at which
the small blocks of shares were sold from time to time what
you are saying is entirely a theoretical conclusion that yo·u
have arrived at. Is that right or not?
A. It depends on wha.t you mean by the words '' theoretical
conclusion.'' You have to have some way to :figure this thing
out one way or the other and I have used a few statistics.
Q. Statistics from what source?
A. Standard statistics-Moody's Investment Service.
Q. What light would they throw -on the ability to have the
market absorb all these stocks f
A. It is a question of using· comparison figures to try to
find out what you would put Craddock-Terry Shoe Company
on the market at. You have to compare it to something.
Q. Mr. Cooke, you mentioned being in a syndicate for selling some three million dollars of stock and I unpage 606 ~ derstood that that was being handled by you
through Robert Garrett and Company of Baltimore.
A. I was their agent here.
Q. What company was marketing· that stock?
A. Colonial Stores, Incorporated.
Q. What name?
A. Colonial St.ores, Incorporated. It was a consolidation
of Independent .Southern Stores and D. Penders Grocery
Stores and Soutbem Groeerv Stores.
Q. How many shares did you sell?
A. I didn't sell a share.
Q. Did vou endeavor to do so f
A. Not ·hardly.
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Q. Your connection with it then would hardly qualify you ,._
to pass judgment on this.
A. As far as I know it has been sold.
Q. As a mat't~r of fact, -:M:r. Cooke, your business is rather
a specialty in ·selling· municipal bonds and preferred stocks
that are approved investments for trust funds, isn't it f
A. That is right.
Q. That is your business, primarily 0l
A. Yes, sir.
Q. You deal very little in local stocks!
A. That is right.
By Mr. Meade:
Q. Mr. Cooke, as I understand, you l1ave given these figures
according to your best judgment as to what the
page 607 ~ first., second and third preferred stocks and the
common stock of tlle Craddock-Terrv Shoe Corporation could be sold for in an orderly way and under supervision of a chancellor or court T
A. Yes, sir.
Q. And you give the figure of $60.00 a share for the first
preferred stock, $45.00 a share for the second preferred stock,
$30.00 n share for the third preferred stock, and $10.00 a
share for the common. Now, in arriving at those figures
you took into consideration various factors, did you not Y
A. Yes, sir.
Q. Diel you take into consideration the earning capacity
of the Craddock-Terry Shoe Corporation T
A. Yes, sir.
Q. Did you take into consideration investment value of
the stock to determine largely by tl1e amount and regularity
of dividends T
A. Give that again.
Q. Did you take into consideration the investment value
of the stock determined largel)1 hy the amount ancl regularity
of dividends f Did you take into consideration the regularity
of dividends T
A. No, I omitted that because thev paid only two years.
Q. Did vou take into consideration the selling price of
stocks of like character?
'·
A. Yes, sir.
Q. Diel yon take into consideration the amount
pnge HOB ~ of prefened stock in comparison to the common
stock!
A. No, sir.
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Q. Did you take into consideration the record of the corporation and its prosp~cts for the future?
A.. Yes, sir.
Q. And did you take into consideration the good will of
the business?
A.. No, sir.
Q. You didn't take into consideration the good wilU
A. No, sir.
Q. The Craddock-Terry Shoe Corporation, if it had a valuable good will, that would be an additional asset so fa.r as
valuing that stoek was concerned or selling the stock.
A. Well, most of the figuring done on that basis they try
to put the good will into dollars and don't try to figure the
good will.
Q. You did take into consid~ration the factors which I
have designated and which you stated you did take into consideration 7
A. Yes, sir.
By Mr. Kemp:
Q. I assume you know that in the year 1940 the corporation's earning·s were not sufficient to pay the whole dividend
on the first preferred.
A. Yes, sir.
Q. What stock of like character did you take into consideration?
A. I took two of the genera] shoe companieg
page 609 ~ down in Nashville and Endicott-Johnson Shoe
Company. I don't know where they are located
exactly.
Q. Endicott-Jolmson Company is located in what State'f
A. I don't know where they are. It is a dumb thing not
to know. I took the figures out of a book I had and didn't
check the location.
Q. As a matter of fact the Endicott-Johnson Shoe Company is one of the outstanding shoe concerns in the United
States, isn't it?
A. Yes, sir.
Q. What was its capitaliza.tion T
A. I don't know its capital. All I have is its earnings. I
can tell vou those.
Q. Its- stocks are listed on the New York Stock Exchange
are they not T
A. I think so.
Q. How could you fairly compare that company with Craddock-Terry Company?
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A. "\Vell, the only way you could do it was in 1938 the pref erred stock of the Endicott-Johnson Company sold for a
high of 111% and low of 94%. The call price· was 105, and
using· a four year average they earned their first preferred
dividend 3.87 times which compares to Craddock-Terry 2.46.
Q. Do you happen to know whether the Endicott-Johnson
Shoe Company has paid dividends regularly for the past
twenty-five or thirty years?
page 610 }- A. No, I don't. The only figures I have are
carried iba.ck four years and they paid on the
common and preferred the last four yea.rs.
Q. And what was the other company you contrasted with
Craddock-Terry Shoe Company?
A. I didn't do much contrasting- because I had no market
report but General Shoe Company is about the same size, or
rather only twice as big. They, last year, did $17,462,000
worth of business and Craddock-Terry did $8,675,941 worth
of business.
Q. Apparently this compun~T did double the amount of business in volume.
A. That is so.
Q. You know anything- nbout their stock setup at alH
A. Yes> sir, they have got 99,260 shares of no-par preferred, what they call a forty cents preferred stock, and thn
reason I couldn't make any comparison with Craddock-Terry
market much was that all the preferred stock of the General Shoe Company is held by twelve people and there is no
market.
Q. Is 1940 any criterion?
A. No, sir.
Q. And the only company that you say did afford a contrast, might be called a like character, was the Endicott.Jolmson Company Y
A. Yes, sir.
Q. And its stocks are listed on the New York Stock Exchange?
page 611 }- A. Yes, sir.
Q. And .Craddock-Ten·~· Company stock is an
unlisted stock!
A. Yes, sir.

Bv the Commissioner:
· Q. What expense would there have been to the old Craddock-Terry Company in disposing- of and marketing all of
t11is stock, 12,500 shares of first prefened in the new eorpo-
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ration, a like amount of second preferred, 9,956 shares of the
third preferred and 43,323:Y2 shares of the eoinmonY
.A.. I think probably 8% on the total par value.
Q. 8 % on the par value 1
A. Yes, sir.
By Mr. Kemp:
Q. Non-par has no par value.
A. All of the preferred has a par value of $100.00. Colonial
Stores sold their preferred stock at $50.00 par and arranged
a commission of $4.00 per share, which is 8%. They sold
the common at $14.00 and gave $2.00 a share on that, and it
runs i:p.to money.
Bv Mr. Meade:
·Q. That 8% is based on $1.00.00 value?
A. Yes, sir.
Q. If you sell the stock at $60.00 a share or $45.00 a share
or $30.00 a share and $10.00 a share, according to that it
wouldn't be 8% of the amount. I understood you·to say they
paid $4.00 a share on stock that sold at $50.00.
A. That is right. That is 8%.
J)age 612 ~ By the Commissioner :
Q. That is the brokerage fees?
A. That is the underwriter's fees and all expenses. . . .
Q. Brokers don't undertake to distribute tbe . proceeds to
the stockl10lders who are entitled to it. You ·are referring
to the brokerage cost of selling- the stocks.
A. I am referring to the underwriting figure in taking the
whole thing· over. Of course if the Craddock-Terry Shoe
Company is goinp: to put the stock on the market and tell
the brokers to sell it at such and suc.h a price that won't
amount to 8%.
Q. Assume that the diree.tors of the old ·Craddock-Terry
Company had in l1and all of the stock with the duty of selling
mid disposing· of it. Now, how much cost would there be to
those ~entlemen in selling· and disposing of all of this stock?
A. Can I read a memorandum here? This is from the
Wall Street ,Journal, March 7tl1, 1941, and headed "Washington~ D. C. '' and explaim; the cost of selling· stocks in the
'8. E. C. "On stock issues the flotation costs were much higher,
averaging 6.3% a dollar for underwritten preferred, 16% for
non-preferred and 16.9% for underwritten common, and 19%
for non-underwritten common." So that the 8% on this deal
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with a stock that has been known all around the country a
long time would be about right.
-. ·
By Mr. Harris:
Q. Before you could ever sell this issue by the CraddockTerry Shoe Corporation directors you would have to list it
with that S. E. C.
page 613 ~ A. That is part of the cost.
Q. What is the fee for listing it¥
A. I don't know.
Q. Don't you know what they charge you to start with?
A. No.
Q. How long does it take to get the approval of the S. E. C.
in the averag·e case, would you say?
A. They have cut it down. I would say it would take at
least a month.
Q. Wouldn't you be very fortunate if you got it through
in six months?
A. No, not now. They apparently are stepping things up
a little bit now.
Q. Have you had any experienc.e in listing- any of them Y
A. No, not personally.
Q. Would you say I was wrong if I were to tell you it
would cost approximately fifteen to twenty-five thousand dollars to get the S. E. C. approval of such an issue as you have
heref
A. Counting accountants' fees, and so forth, I think it
would be a reasonable amount.
By the Commissioner:
· Q. Do you authorize tl1e stenographer to sign your name
to your deposition?
A. Yes, sir.
And further tbis deponent saith not..
WYLIE COOKE
Deponent
By: C. R. McCARTHY
Stenog-rapher.
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The witness,

0. B. DRINI{ARD,
having· 1been first duly sworn, deposes in answer to interrogat'l?ries as follows:
DIRE,CT EXAMINATION.
By Mr. Meade:
Q. You are Mr. Osca1· B. Drinkard 1
A. Yes, sir.
Q. Mr. Drinkard, what firm are you connected with here
in Lynchburg?
A. Scott, Horner and :Mason, Incorporated.
Q. And they are brokers of stock in and around Lynchburg!
A. Yes, sir.
. - Q. I believe you testified at a former hearing· in this case
and covered a period as to values of the Craddock-Terry
Company stock, first and second preferred stocks, up to J anua ry 23rd, 1939-that is,· the sales of such stocks as made
thi;ou~:h your office. Is that correct¥
A. Yes, sir.
·
Q. And the date of the last- sale of any of that stock made
by your concern up to the transfer of the assets from Craddock-Terry Company to· the Craddock-Terry Sl1oe Corporation was on J anuarv what? ·
· A. I have it here, ·3anuary 3, 1939. That was its first preferred.
Q. Did your concern make any sales of that stock from
,January 3rd, 1939, to ,January 23rd, 1939, and if so what?
· A. I do not have the records and I think I would have it
1iere if we did.
Q. I think you testified before that you brought your rec.
· · ords up to January 23rd, 1939.
page 615 ~ A. Yes, sir. That was the sale that I ga.ve
you.
Q. Have you listed the sales made of the three classes of
preferred stock of the Craddock-Terry Shoe Corporation and
its common stock from .Tanuary 23rd, 1939, up to the present
dateY
A, I have it through February 8th, 1941.
Q. And what is the hi~h as to the first preferred stock of
the Craddock-Terry Sboe Corporation on your list?
,A.. One block of 10 shares that was sold on February 24th,
1940, at $70.00.
Q. And what is the high of the second preferred stock on
that list, and the date?
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~l\.. One sale involving ten shares on December 26th, 1939, ,_
at $51.50.
~
Q. What is the high on your list of third preferred stocftc
and the date of sale f
A. One block involving 50 shares on February 6th, 1940,
at $42.50.
Q. And what is the .high on your list of the common stock,
and the date?
A. 200 shares at $16.50 on December 15th, 1939.
Q. Will you go back through your list and give us the low
on the ·first preferred T
A. Do you want the date?
Q. Yes, sir.
A. On Augu.st 1st, 1939, $49.50.
Q. And what is your low on the second preferred?
A. On September 5th, 1939, $32.00.
page 616 ~ Q. And your low on your third preferred?
A. On September 7th, 1939, $24.50.
Q. And your low on your common f
A. On December 21, 1940, $9.25.
Q. Will you please file those lists that. you have as exhibits
marked "Exhibit Drinkard Nos. 1, 2, 3 and 4"?
A. I will.

Note: The above-mentioned papers marked "Exhibit
Drinkard Nos. 1, 2, 3 and 4" are attached in the back of this
transcript.
CROSS EXAMINATION.
By Mr. Kemp:
Q. The prices at which these sales were made, were they
su,bject to commission? In other words wns th0 broker's
commission to come out of these prices f
A. The seller paid the commission. They were prices at
which we sold the stock, less the commission.

By Mr. Meade:
Q. Do you mean the commiRRion had been deducted?
A. No, sir, the commission lmd not been deducted.
Bv Mr. Kemo:
·Q. In othei· words, tl1e commission is taken out of this
price wl1en you turn it over to t.he seller?
A. That is right.
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Q. Mr. Drinkard, is it true or not that the Scott, Horner

and Mason, with whom you are associated, do
most of the selling of the Craddock-Terry Shoe
Corporation stock?
A. We have that reputation. I think that is true.
Q. State whether, in your opinion, these prices at which
vou made sales of various small blocks of shares of Craddock-Terry Shoe Corporation in its various classes of stock
furnish you with any criterion as to what might be realized
from all the shares of stock of Craddock-Terrv Shoe Corporation that had been listed here, being 12,500 shares of
first preferred and 12,500 shares of second preferred, 9,956
shares of the third preferred, and 43,323 shares of non-par
common, could have been sold for?
A. What was your question?
Q. Whether or not these prices that were realized here
would be a criterion for determining what prices might have
been realized if all of those shares had been offered.
A. I don't think you could go by those prices in marketing· the entire issue.
Q. WhyY
A. Those sales there represent all the sales of Scott, Horner and Mason in Virginia, North Carolina., and throughout
the United States, and if you put on the market the entire
issue of the various classes of prefened ancl the common of
the Craddock-Terry Shoe Corpora.tion--in .the first place I
don't think the market would absorb it, and for that reason I don't think you could use those pdces as to what you
c.ould reasonably expect to get for the various stocks in the
various issues.
page 618 ~ Q. What is your idea as to what would constitute an orderly offering of all of these shares
if they were all offered Y
A. Well, it would be mighty hard to define what would be
an orderly method. It is questionable in my mind if you
could find a. market for all the shares of the Craddock-Terry
Shoe Corporation, and if you could, over ·a period of time, it
would be very difficult to sa.y a.t wlmt price yon could sell
the shares.
Q. Within what time would you say, in your opinion, it
mhrht all be orderly liquidated 1
A. That would be determined by the method you adopted
to use. If we tried to dispose of them as the sales were made
l1ere in the past there is a question whet.her it could be done,
page 617

~
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and as -to time; why I think it would certainly take six to
twelve months if it could be done in that time.
Q. What do you think could have been fairly realized by
selling all of these ,shares of stock of the various classes?
.A. You mean a-s to what price for the various shares 7
Q. Yes,-say the first 12,500 shares· of -first preferred!·
A. I doubt if you cou]d get a price in excess of $25.00 for
the first preferred.·
Q. $25.00 a shareT
A. $25.00 a share for the first preferred.
Q. How about the second p1•eferred Y·
A. Approximately·$1fi.OO a Rhare for the second preferred~
Q. Wbat do you think the 9,956 shares of third preferred
· would- sell for per share Y·
page 619 ~ A. I would say approximately $10.00 ·a share.
Q. And how about the 43,32H shares of non-par
common?
A. I doubt if you would g·et over two or three dollars a
share for it.
·
·
Q. Would those prices, if they could be realized, be gross
or would thev be net?
A. They would be subje-Ot to a commission:·
Q. In other words, if you could realize $25.00 a share· for
the first preferred a commission would be payable from that!
A. That is right.
·
Q. How much -would that commission amount to T
A. 50c a share.·
Q. That would be $6,250.00 then for the first preferred. Is
that right?
A. Tlmt would be 25c per sha I'e on 12,500 shares. ··
.
· Q. What would be the commission on the second preferred,
the· same number of shares f
A. 25c per sl1a re;
Q. Same figure then Y
A. No, it was 50c per share on the first preferred.
· Q. ·T11at would be about $3,125.00 then, ancl 11ow about on
· · ·
the third preferred?
·A. Third preferred would be 25c per share, 9,956 shares
at 25e per share. · ·
Q. Approximately $2.200.00 to $2,500.00 f
A. Yes, sir.
page 620 ~ Q. And how much on the 43,323 shares of common T
A. lOc a slmre.
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Q. That would make $4,332.00¥
A. Yes, sir.
Q. If this whole block of stock had been offered to the
public it would first have to go through the S. E. C., would
it not!
A. I:f you sold outside of Virginia it would.
Q. In order to offer it outside of the State of Virginia it
has to first go throug·h the S. E. C.?
A. You couldn't offer it or sell it outside of Virginia without going through the 1S. E·. C.
Q. What do you estimate that would cost?
A. Well, we have had experience with listing securities
with the S. E. C., and it is always very expensive. I expect
that Craddock-Terry having to go back and furnish the S.
E. C. with all the information and attornevs fees and one
thing and another it would run somewhere between $15,000.00
and $20,000.00.
B v the Commissioner :
WQ. Mr. Drinkard, in offering all of this stock would it have
been advisable for the directors to 11ave offered it in States
outside of Virginia if they were undertaking to dispose of it!
A. Ob, yes, I think unquestionably that would be the only
hopes that. you would have fo1· finding a market for an issue
of stock that size. I don't know what per cent
page 621 ~ of the present stockholders arc outside of Virginia, but1 of course, a large number live outside
of the State of Virgfoia, and they normally would be prospects
and you would hope to have the privilege of offering them the
stock, and unless it went through the S. E. C., of course you
couldn't do that.
By Mr. Kemp:
Q. Would you, as a broker, undertake to participate in the
offering of tllis stock outside of the State of Virginia unless
it were first listed with the S. E. C.?
·
A. As a dealer in securities we wouldn't underwrite the
is~me unless we had plans to list it with the S. E. C. On the
other hand, if the owners of those shares wanted us to work
on a commission. basis, without any obligation on our part,
we would he glad to make an attempt if we got a commission
on all or any part that we sold of it..
Q. Would you offer it outside of the Sta.te of Virginia Y
A. Not on a brokerage basis. We couldn't.
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Q. In other words, it would be necessary, if you offer it
outside of Virginia, to put it through the .S. E. C.?
A. Yes, sir, through the Security Exchange Commission.
Q. Do I understand it is your ·view that if all these shares
were being offered in an orderly way, but they were all to
be offered and sold in an orderly way, that that would break
the price that you have been previously selling small lots of
these shares for?
A. Unquestionably that would have a large bearing in depressing· your market and I think though that
page 622 ~ you could reasonably expect to sell through an
orderly way and proper syndicate or dealers got
together they could possibly hope to g·et somewhere around
those prices.
Q. Which prices f
A. The prices that I mentioned tha.t you eould sell all of
these shares at. But if it was just put on the market, hoping·
to sell through your retail trade here in the State of Virginia, it is very questionable whether those prices could really
be gotten for all of the stock or not.

RE-DIRECT EXAMINATION.
Bv Mr. Meade:
Q. Mr. Drinkard, do I understand now that if this stock
in the Cradclock-Terr~r Shoe Corporation were to be put on
the market and sold in an orderly fashion that you would
have a.s prospects or prospective purchasers all of the present stockholders of tl1e Craddock-Terry Shoe Corporation?
A. Yes, sir.
Q. They would be prospective purchasers or customers as
far as you are concerned?
A. Individuals. Of c.ourse, a large number of the present
stockholders are represented throuirh trust funds.
Q. Do you mean to sa.y tlmt the Corporation Court of
Lynchburg in directing the sale of all of this stock would
have to operate throug-}1 the S. E. C. when it comes to offering this stock for sale to the present stockholders of the
Craddock-Terry S110e Comnany?
A. My understandin~· is the 1S. E. C. requires any new is-·
sue, and this is a new corporation whose stock
pag·e 623 ~ you are sellin~·, if it iR to he sold in another State,
to be listed with them. ~~he stock that vou were
8elling, you couldn't offe1· it or sell it outside of the· State in
wl1ich a corporation is illcorporatecl, sucl1 as in this case.
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You couldn't offer or sell this stoek outside of the State of
Virginia.
Q. I understand you are talking about going through the
States and trying· to sell it through brokers, aren't you Y
.A. Your question is whether I could sell to the former
stockholders.
Q. My question is if the Corporation ·Court of Lynchburg
ordered in Lynchburg that that stock be sold in an orderly
liquidation whether or not those persons responsible for the
sale couldn't trade with or talk with these present stockholders in an effort to sell that stock to them whether they were
in the State of Virginia or out of the State of Virginia.
A. If they were in the State of Virginia you would have
authority but out of the State of Virginia you wouldn't.
Q. You think the Corporation Court of Lynchburg would
be in conflict with the S. E. C. and would have to conform to
their rulings ?
.
.A. That is my definite understanding.
Q. That is, or course, a leg·al question and I frankly don't
know the answer to it myself and I don't suppose you do, but
that is your understanding.
A. Well, that is my business.
Q. Then your judgment or yoi.1r opinion you say is correct
-no doubt in your mind that you are ,correct in
page 624 ~ that the Corporation Court of Lynchburg would
have no authorit:v to make an arrangement for
or order a direct sale of this ·stock of the Craddock-Terrv
Shoe Corporation to the present stockholders, those living
outside of this State if they cboRe to buy at that price?
. A. That is right-couldn't do it.
·
Q. When did you formulnte your opinion as to· the values
of this stock if it was sold, all of the stock of the CraddockTer'ry Shoe Company were sold? When did you arrive at
that opinion which you have given f
A. T was asked that question and that was my opinion. I
wasn't goiving it in a haphazard fashion.
· Q. Did you g-et at. it or formulate it upon facts f
A. I would say upon facts.
Q. What facts?
A~ Well, I lmve been in the security business since 1928,
about thirteen yea1·s, and I have always worked rig·ht here in
Lynchburg· and liave sold Craddock-Terry stock duri_ng that
wl10le period. I know the past history of it; that they went
for a period of approximatelv eight years without paying a
dividend and that they created a considerable amount, ap-
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proximately two millions, of capital de:fi'cit, and a general
feeling· with the public that they could not pay preferred dividends until this capital deficit had been wiped out, and based
on the earnings from 1934-that is as far back as I went,
coming up through 1940, with the exception of probably one
year, 1939, they failed to earn the necessary preferred diviIn 1938 the earning·..;
dend requirements.
page 625 ~ amounted to only $40,336.00, and it had very erratic earnings during· that time, and practically
every one that owned Craddock-Terry and boug·ht Craddock~rerry stocks knew it was speculative, and in practically every
instance where we sold a new customer we told them that. it
was a speculative stock, and in my candid opinion, knowing
that all of the preferred stocks at the expiration of this agreement, that all 0£ the three classes of preferred stock on
January 23rd, 1944, were to revert hack to a 6% preferred
stock, I was influenced in my judgment as to the prices. There
was a question in my mind whether Craddock-Terry would
be able to pay that 6% on that heavy a capitalization, based on
the volume of business they had been doing the past ten or
twelve years, and based on the earnings that they had been
showing.
Q. They are the only factors that led you to the opinion
and judgment which you have expressedY
A. Well, they are the very pertinent facts. Of course, I
am familiar with the financial statements year by year that
they issue, but in my experience in the security business I
have found that it is mighty hard to go out and sell anybody
on a financial statement such as hook value. What they are
interested in is, "What bas been the past dividend record,
and what is the earning record, and what is the future earning's and dividends to be reasonably expected T''
Q. What has been the earning record of the CraddockTerry Shoe Company since it was established
page 626 ~ January 23rd, 1939, on the first preferred stock¥
A. From January?
Q. Based on the valuation of the high which you have given
]1ere, the high sales?
A. You sav "earnings". What do vou want?
Q. I want· the earning record, what percentage dividend
has been paid on the value· of the stock as you have given itr
a high of $70.00, I believe.
A. I don't get your question.
Q. You know the amount of dividend tlmt has been paid
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on the first preferred stock of Craddock-Terry Corporation
since January 23rd, 19'39?
A. Yes, sir, 5%.
Q. In other words, 570 from January 23rd, 1939¥
A. 5% from January 23rd, 1939, to November 30th, I believe it was, or up to January 1st, 1940, and, of course, for
the year 1940 they paid the full 5 %.
Q. Has it skipped a dividend during that time¥
A. No, sir.
Q. And has paid 5 % for the two yea rs?
A. Well, it hasn't been quite two years.
Q. Has a dividend been declared for June 1st, do you know?
A. No dividend is payable ,June 1st.
Q. Then July 1st.
A. You mean of this year?
Q. Yes, sir.
~
Q. Not that I know of.
pag·e 627 ~ Q. You know anything about the earnings for
this year up to date¥
A. You mean from November 30th up to the present time?
No. That is not available.
Q. Well then, :fi:gure then over a. period from the organization of the Craddock-Terry Shoe Corporation, up through
November 30th, 1940, and wlmt has been the return from t11e
corporation on an investment based at the top value of tl1c
first preferred stock that was sold.
A. The stock sold for $70.00. I figure it out a little better
than 7 %, return.
Q. That is based on the valuation of $70.00 a share for
first preferred?
A. Yes, sir.
Q. Suppose you sold that first preforred at $20.00 a share,
what would be the return.
By Mr. Kemp: (interposing)
Q. That is simply a matter of multiplication.
A. It would be 25%, ba~ed on $20.00.
Bv Mr. Meade:
·Q. In c.onsiclerinp: VHrions factors in arnvmµ: at a sales
value of all of the stock of the -Craddock-Terry Shoe Corporation you mentioned the fi!nrre of earning·s in 1938 as $40,::l36.00. Did you consider the earnings of the Craddock-Terry
Company in 1934, '35, '36 and '37?
A. All four years.

526

Supreme Court of Appeals of Virginia

0. B. Drinkard.
Q. They earned $120,606.00 in 1934, didn't they
page 628 ~ and $133,228.00 in '351
A. That is correct.
Q. $262,704 in '36?
A. That is correct.
Q. $155,932.00 in '37?
A. That is correct.
Q. Now, give me the figures of the earnings of the Craddock-Terry Shoe Corporation in 19:39 and '40. Have you
those :fig·ures?
A. Yes, sir.
Q. What are they?
A. The year 1939, from ,January 23rd, to November 30th,
was $371,801.00, and for the full year of 1940, the year ending November 30th, 1940, $58,482.00.
Q. You took that into consideration too·?
A. Yes, sir. In 1939 it is my understanding it was a very
large profit shown on the inventories there, and any corporation is liable to have a good break, and the rumor or report was that it was really an abnormal year on account of
the enormous profit they bad on inventory.
Q. Did you take into consideration, in estimating your
values, of the net worth of the Craddock-Terry Shoe Company as shown on the balance sheet of ,T anua ry 23rd, 1939 t
A. Yes, sir.
Q. Did you take into eonsiderntion the g-ood will of the
husiness?
A. Yes, sir.
page 629 ~ Q. Have you ever known of a large issue of
stock comparable with 25,000 shares of preferred
stock and 43,000 shares of common stock having been put on
the market without being underwritten, just dumped on the
market?
A. I don't think I have.
Q. In each and every case of that kind, in order to conduct an orderly sale of your stock, it must be underwritten.
Is tl1a t correct?
A. That would be the best method.
Q. And you think tl1at the Rtock of Craddock-Terry Shoe
Corporation could possibly be disposed of in that manner
over a period of several months f
A. You mean by forming a syndicate or underwriting it?
I think I testified from three to six months.
Q. And the method would he for the Directors or those in
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charge to put a price on the stock and the syndicate or u:nderwriters would sell it at that price!
A. Could either do it that way or the syndicate could go
in and buy the shares.
Q. The syndicate could go in and buy the shares!
A. Yes, sir.
Q. Do you think that all of the first preferred stock of the
Craddock-Terry 1Shoe Corpo:ration could be paid-that is, its
par value pa.id, in event of liquidation of Craddock-Terry
Shoe Corporation, as distinguished from sale of all this
stock?
A. I don't know.
Q. Do you agree with Mr. Hancock that more
page 630 ~ could be realized in liquidation than could be
1:ealized in an orderly sale?
A. You are speaking of just the first preferred now?
Q. I am speaking of the first preferred and the second
preferred. Of course if it doesn't bring enough to pay the
first preferred that is the end of it, but I mean as a general
proposition do you agree with him that more could be realized
for the first preferred and second" preferred by liquidation
than from an orderlv sale of the stock?
A. If thev were fo receive the best benefits why according to the statement it would indicate that they ~ould receive more throug·l1 that method than by probably trying to
sell the shares.
By Mr. Kemp: vVe would like to state our objection to
this because there is no question ·before the Commissioner
of this kind. It is a question of what these shares of stock
could be sold for.
Bv Mr. Mende :
·Q. Do you think more money could be realized through
liquidation of the asRets than the sale of the stock in a going·
concern?
A. You have left out the third preferred and mayhe· a large
equity in the second and altogether the common, and you
~peak of liquidation, and when you speak of a sale you a1·e
figuring on selling- all classes of stock, tluee classes of preferred and the common.
page 631 ~ Q. The second wouldn't have any value in
liqi1idation until all the first were paid.
A. That is my understanding. There. is a provision made
in· the ag·rcement witl1 the first preferred stockholders.
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Q. Looking· to your assets of the Craddock-Terry Shoe
Corporation then, in your opinion, you have sufficient assets
there to derive upon a sale and liquidation sufficient money
to pay in full the first preferred stock, haven't you 1
A. What are you speaking of'/ Are you speaking of liquidating?
Q. Yes, sir.
A. If you are figuring on liquidating·, going by the Craddock-Teriiy Shoe Corporation statement, it looks like the first
preferred stockholders would expect in time, I don't know
how long it would take, to liquidate it.
Q. And judging from the statement and actual assets, as
you know them tp be, it also appears there would be enough
to pay the second preferred, stock?
A. I question that.
. Q. What percentage would you say, in your opinion?
A. I could guess at it.
Q. Guessing at it, what percentage of the second preferred
stock?
A. They have assets of $3,090,000.00, approximately, and
$2,106,000.00 of that was in finished goods, goods in process
and raw materials. It would be necessarv to find a market
for all of that. A large part of it would probably
page 632 ~ be bard to dispose of. I don't know whether
you could get twenty-five, thirty, forty-five or
:fiftv cents on the dolJar. I am not familiar with that end.
Q. You are reading from the balance sheet as of January
23rd, 19401
A. I am reading from November 30th, 1940. I don't believe I have a balance sheet as of November 23rd.
Q. What I have before me is a balance sheet as of J anuarv 23rd. 1939.
A. If I may I will retract m)r statement on tl1at.
Q. I will be glad for vou to leave it in there as to vour
records on November, 1940.
·
A. I would sti11 like to rt:'tract it.
Bv Mr. Kemp: Of course the Commissioner understands
the1~e is no such inquirv before von.
By tlie Commissioner: Yes, sir, I understand that.
By l\fr. Kemp: I think the inquiry embraces the sale of
the stock of the new company and what you could get for it if
you sold it in an orderlv and proper way, seeking to get what
vou could out of it for t.he stockholders in all classes of stock.
That is t11e inquiry. Now, what pertinency there is in the
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liquidation of the p11ysieal assets of the company I don't
quite see, but let it go into the record.
page 633 ~ By the Commissioner: Before you go I want
you to have anything in the record that you want.
I will be glad to hear your idea.
By Mr. Meade: Putting the :first preferred stock at $20.00
and second at $10.00, it shows by comparison the a.bsurdity
of the proposition. I think that would be proper for the
court to look at.
By the Commissioner: I see your point. Let it go in the
record.
By the Witness: Your question was, according to the statement of Craddock-Terry Shoe ·Corporation, the balance sheet
as of January 23rd, 1939, what, in my opinion, in case of
liquidation, you could get for the first and second preferred
stock?
By Mr. Kemp: We make the further point that the witness has not been shown to be qualified to pass upon what
might be realized from the liquidation of the Craddock-Terry
Shoe Corporation's assets.
By the ·witness: I believe I made that statement, that I
wasn't familiar in case of liquidation what you could get or
how you could a.rrive at a fair value for inventory and :finished
goods and all that. The only thing you could take would
probably be the cash and the accounts receivable, but I am not
familiar with the books down there as to what
page 634 ~ should be taken into consideration there for reserve for accounts receiva.ble. I don't know
whether that is in line with the proper reserves for that accounts rcceiva ble or not. I just really cannot pass upon
that, I being· a broker.
By Mr. Meade:
Q. Would you miml filing with the Commissioner as ''Exllibit Drinkard #5'' the financial statement from which you
were reading as of November 30th, 1940!
A. I clon 't mind filing· it but I a.sked the .Court to allow
me to withdraw mY answer because it wasn't in answer to
vour question.
·
,
· Q. You based your answer on November 3oth, 1940.

By the Commissioner:
Q. That is a :financial statement promulgated by the Craddock-Terry Shoe Corporation?
A. Yes, sir, as of November 30th, 1940.
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By Mr. Kemp: We have no objection to it being filed except that it hasn't anything to do with the issues here.
Bv the Commissioner :
"'Q. Subject to the pertinency, just file that us a part of
your testimony.
A. I will file it.
Note: The above-mentioned report marked "Exhibit Drinkard No. 5" is accordingly fl.Jed and attached in the hack of
this transcript.
page 635 ~
RE-CR.OSS EXAMINATION.
By Mr. Kemp:
Q. Mr. Meade has asked you something about what would
be an orderly sale of these Shares of the Craddock-Terry
Shoe Corporation and some discussion ensued between him
and you as to the sale being· made throug11 an underwriting
of all these shareR.
ould you think that. any better price
than the prices you have named for all these shares could b0
obtained tbroug·h underwriters?
A. No, sir.

,v

By Mr. Meade:
Q. Can you recall offhand who were the principal buyers
of this stock that you sold-your office sold, subsequent
to January 23rd, 1939, and whetller they were local people
or out of town people 1
By Mr. Kemp: That is wholly objectionable. He can't
be called upon to give confidential information about his business unless he wants to.
Byi Mr. Meade: I didn't ask for names. I just asked f01·
a class. I don't see anything confidential about that. I asked
him if he could recall whether most of the purchasers of the
stock of Craddock-Terry Shoe Corporation, subsequent to
,January 23rd, 1939, were local people,-that is, people who
.live in Lynchburg, or whether they were out of town people.
· A. I couldn't answer that intelligently.
page 636

~

By the Commissioner :
Q. Were the sales made by your concern primarily to local people or outsiders t
A. Practically all of them were sold within the State here.
Of course a certain amount was sold to present stockholders.
a little was sold to outsiders-I mean people tl1at never owned
stock before.
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By Mr. Meade:
.
Q. I referred to Lynchburg people.
A. There has been ~ery little interest in it here locally.
Q. I thought you said most of it had been sold to old stockholders.
A. I didn't say most of it had been sold to stockholders. I
said part of it had been sold to former stockholders and a
lot of it had been sold to the public that never owned stock
before, but I would say that the bulk of it-just purely a guess
-has been sold to other than the local stockholders here.
Q. I understood your first answ~r to be a small part or a
little of it. I don't know the exact language, but the inference i got was that a much smaller part had been sold to outsiders than to those who owned presently the stock.
A. I don't recall. You can look back.
By the Commissioner:
Q. Mr. Drinkard, in the prices you have estimated that

would be fair prices to be realized upon the sale of all of the
stock in the new company are you figuring that
page 637 ~ that sale was made with a theory of handling the
sale in a businesslike, prudent, reasonably careful manner, seeking to get the very best available prices on
that stock and handling it in such a manner-I don't care what
the manner would be, whether by syndicate or individual allotment to different stock brokers, or what-do you think
those prices you have named would be the best prices that
the old company could have gotten for that stock, using good
business judgment in the method of sale and details of sale,
or would there be any method tbey could use that would improve those prices?
A. There would be none that I know of.
Q. Do you authorize the stenographer to sign your name
to your deposition when it is written ouU
A. Yes, sir.
And further this deponent saith not.
0. B. DRINKARD; Deponent.
By: C.R. McCARTHY, Stenographer.
Note : At this point a recess of one hour was taken for
lunch, after which. the further taking of this testimony was
resumed.
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The witness,

W. BASS WOOD,
having beep first duly sworn, deposes in answer to interrogatories as follows :

DIRECT EXAMINATION.
By Mr. Meade:
Q. Mr. Wood, are you in the stock brokerage business in
Lynchburg¥
A. Yes, sir.
Q. Are you connected with a firm or in business for yourself!
·
A. I am a salesman for Scott, Horner and Mason.
Q. Then your testimony as to the market values or sales
prices of preferred stock of the Craddock-Terry Shoe Corporation over a period from January 23rd, 1939, would be
the same as his testimony, would it noU
A. My testimony would be the same as his!
Q. As to your records.
A. Yes, sir, as to the records.
Q. Reflecting the sales and prices at various times T
A. Yes, sir.
By the Commissioner :
Q. Mr. w·ood, I want to know if you can shed any light on
one of the issues here. How long have you been a stock
brokerf
A . .Since February, 1928.
Q. If you assume that the Directors of the Craddock-Terry
Company had in their hands all of the stock of the CraddockTerry Shoe Corporation amounting to 12,500
page 639 ~ shares of first preferred stock, 12,500 shares of
second preferred, 9,956 shares of third and 43,32a
shares of the common, and that it was the duty of those Directors to sell that stock and convert it into money, and in
so doing to seek to get the best price available, to act with
good judgment and discretion, not seeking to throw all on
the market in any unseemly way, but in an orderly businesslike way, to dispose of all of that stock, could you give me
your judgment and opinion of how long it would take them
to do iU
A. Probably take a lifetime.
Q. A lifetime f
A. That is in Lynchburg.
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W. Bass Wood.
Q. I don't mean in Lynchburg but anywhere.
A. I never had experience anywhere except in Lynchburg.
By Mr. Meade:
Q. Your firm ever sold anywhere except in Lynchburg?
A. Yes, sir.
Q. What do you mean by the statement that you never solcl
except in Lynchburg?
A.. I mean what I say. I never sold any stock to anybody
except in Lynchburg, except over the telephone to some New
York brokers, or something like that. I don't travel out of
town but just work Lynchburg proper.
Q. Are you a member of the firm?
A. No, sir, I am a salesman.
Q. Do you know whether any member of the firm owned
any stock in the Craddock-Terry Shoe Corporapage 640 ~ tion?
A. I don't know. I am under the impression
they may have a few shares.
Q. Do you know whether Mr. Drinkard owned any or noU
A. I am under the impression he had a few shares but
frankly I don't know.
Q. You are under the impression he does own some t
A. Probably a few shares but I can't say definitely because
I don't know.
By Mr. Kemp:
Q. If Mr. Drinkard owns any do you know what class of
stock he owns f
A. His wife owns a few shares of stock. I have heard him
~ay so. I think it was first preferred, and maybe second, but
I think that was left her by her mother, 1\frs. Drinkard 's
mother.
Q. Do you authorize the stenographer to sign your name
to your deposition when it is writ.ten out?
A. Yes, sir.
And further this deponent saith not.
W. BASS WOOD, Deponent.
By: C.R. McCARTHY, Stenographer.
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The witness,

H. A. WELLS,
being first duly sworn, deposes in answer to interrogatol'ics
as follows:

DIRECT EXAMINATION.
By Mr. Meade:
Q. You a.re Mr. H. A. Wells, Secretary of the CraddockTerry Shoe Corporation?
A. Yes, sir.
Q. Were you Secretary of the Craddock-Terry Company!
A. Yes, sir, since 1934, I think it was.
Q. Do you have access to the records of the Craddock-Terry
Shoe Corporation?
A. Yes, sir.
Q. Can you tell the Commissioner what the book value of
the first preferred stock of the Craddock-Terry Company was
on November 13th, 1938?
By Mr. Kemp: Is there any sucl1 inquiry here?
By Mr. Meade: I think it has right much to do with that
fourth inquiry. I asked him as of the 13th day of N ovember, 1938.
By Mr. Kemp: .A.re you going to prove fair valuation by
the book value?
By Mr. Meade: I am going to prove the book value and
})rove other values but I am going to start off with the book
values.
page 642

~

Q. What was that value?

A. The book value of the first preferred was
equal to the par value as of that date.
Q. Not in excess of the par value?
A. I understood your question to be the book value of the
first preferred stock.
Q. It was, but I ask you if the book value was more than
$100.00 a share or the same as par value?
A. In determining the book value of the fi.rst preferred
stock, there being· book values in excess of the first preferred,
would give the first preferred by that calculation a value
equal to par.
Q. Don't you forget there ·was an accumulation of dividends
on that preferred stock to the extent of $48.00 a share?
A. Yes, sir, there were accumulated dividends, I think, since
December, 1930. However, I was not considering that in
the book value of the stock.
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H. A. Wells.
Q. Did you have sufficient book value on November 13th,
1938, to pay the par value of the first preferred stock of the
Craddock-Terry Company, together with the accumulated
dividends?

By Mr. Kemp: "\Ve object to this. The Court of Appeals
of Virginia has definitely dooided that under the charter of
Craddock-Terry Company the accumulated and unpaid dividends are entitled to no preference.
By Mr. Meade : That is in event of liquidation
JJage 643 ~ of Craddock-Terry Company, but we are talking
about Craddock-Terry Company as a going concern, and the Supreme Court ruling has no effect on this,
in any way that I can see. It is very correct that in event
of liquidation that the accumulated dividends are cut off of
that stock, but we are here interested in this under this inquiry as to the value of stock in a going concern.
Q. Will you answer the question¥

A. There was sufficient book value. However, I do not
consider t.hat you could pay out of book value. Book value
would have to be realized before you could do any paying
as to the par value of it and the dividends if they were payable.
Q. Now, so far as the book value is concerned did you have
·enough assets or was that book value sufficient to pay the
second preferred of the Craddock-Terry Company, together
with accumulated dividends of $48.00 a share on November
13, 1938?
A. In answering your question I would say that I have
not considered the question of dividends. There was sufficient book value to make the second preferred equal to its par
value.
Q. According to your calculations did the Class C preferred
stock of Craddock-Terry Company on November 13, 1938,
have book value and if so whaU
A. The book value as of the same date of the Class C Stock,
I presume you have reference to, was equal to its
page 644 } par value.
Q. Did tliat leave any value for common stock?
A. A slight amount.
Q. Taking the date of .January 22nd, 1939, that is the day
before the transfer-
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By the Commissioner: (interposing) Did any of the complainants own any of the common stock in the old CraddockTerry Compa,nyt
By Mr. M~ade: No, sir, and only one owned second pref erred. An· the others owned first preferred.

Q. Taking January 22nd, 1939, which was the day prior to
the transfer of the assets of the Craddock-Terry Company
to Craddock-Terry Shoe Corporation, was the book value of
the first preferred stock of the Craddock-Terry Company as
much as $100.00 a share, or par Y
A. It was equal to par.
Q. "\Vas the book value of the second preferred equal to
parf
A. Yes.
Q. And was the book value of the Class C. Stock eqnal to
par?
A. Yes.
Q. And you had a slight overage which would be applicable
to the common stock?
A. Yes.
Q. Do your records show the book value of the first, second
and third preferred stocks and common stock of the Craddock-Terry Shoe Corporation as of January 23rd,
page 645 ~ 1939 7
A. Yes, sir.
Q. Was the book value of the first preferred stock of the
Craddock-Terry Shoe Corporation equal to par, $100.00 a
share?
A. Yes, sir.
Q. Was the book value of the second preferred stock of
Craddock-Terry Shoe Corporation on that date equal to par,
that is, $100.00 a share?

A. Yes, sir.
Q. Was the third preferred stock of the Craddock-Terrv

a

Shoe Corporation on that same date equal to par, $100.00
sharef
A. If you have reference to the book value, yes.
Q. vVas there any overage f Was there any value shown
on the books to the common stock f Did the common stock
have any value as of the date .January 23rd, 1939 f
A. Yes.
Q. Could you tell us how much?
A. That was $3.18 a share.

'

_.,

Craddock-Terry Co., et als., v. W. D. .Powell, et als.

537

H . .A. Well.~.

Q. $3.18 a share f
A. Yes, sir.
Q. I believe the common stock of the Craddock-Terry Shoe
Corporation was of 110 par value.
A. That is correct.
Q. Was there any impairment of capital of Craddock-Terry
Shoe Corporation as shown by the records on January 23rd,
19391
A. No.
page 646 } Q. Was the book value of all three classes of
preferred stock of Craddock-Terry Shoe Corporation 011 January 23rd, 1940, equal to par-that is, $100.00 a
share?
A. I haven't a statement as of that exact date.
Q. January 23rd, 1939, was the day of the transfer and I
just took it a year from that, and the second year from that.
You run your books from November 30th to November 30th,
don't youf
A. I understood you to say January 23rd, 1940.
Q. I did.
A. The nearest would be January 27th, 1940.
Q. Give me as of that date.
A. The book value of the first preferred stock as of J anuary 27th, 1940, was equal to its par value; likewise of the
second and third preferred.
Q. Will you give us the book value of the common ~tock
as of the date, January 27th, 1940?
A. It would be $5.00 a share.
Q. Now, do you have the figures there showing the book
values of these classes of stocks as of ,January 27th, 1941?
A. No, sir, I do not.
Q. What is the nearest date to thaU
A. January 25th, 1941.
Q. On that date, January 25th, 1941, was the book value of
the first, second and third preferred stock in Craddock-Terry
Shoe Corporation equal to par, $100.00 a share?
page 647 ~ A. Yes, sir.
Q. Then what was the book value of the common stock of that corporation on that same date f
A. $4. 70 per share.
Q. Have you figured out since the the incorporation of the
Craddock-Terry Shoe Corporation all of the net earnings and
dividendsf
A. Yes, sir.
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Q. Have you any surplus!
A. Yes, sir.
Q. How much is that surplus or undivided profits, whatever you might call it f
A. As of January 25th, 1941, there was a surplus of $159,496.00.
Q. In addition to that does your furnncial statement reflect
any undistributed profits
A. Not other than that.
0
/

By the Commissioner :
Q. Have there been any dividends paid subsequent to the
date you mentioned?
A. No, sir.
By Mr. Meade:
Q. That figure is just another way of stating what the book
value shows over and abo':e the total amount of the three preferred stocks. Is that correct 7
A. Not necessarily the three preferred stocks. The surplus represents the excess of your capital and liabilities over
assets.
page 648 ~
Q. Then in addition to your outstanding capital stock represented by three classes of preferred stock you have some outstanding obligations, debts and
such as that f
A. That is right.
Q. And then after figuring· those debts and outstanding liabilities you have a surplus over and above that?
A. Taking into consideration the common stock that would
be the answer to your question.
Q. Can you give us the net earnings of the Craddock-Tern·
Shoe Corporation from January 1st, 1941, to date!
·
A. I can gi.ve it to you from December 1st, 19'40, to February 22nd, 1.941.
Q. Well, do that.
A. $14,231.59.
Q. What were your net earnings from December, 1939, to
December 1st, 1940?
A. December 1st, 1939, to December, 1940 f
Q. That is your fiscal year, isn't it?
A. They were $58,482.94.
Q. What was the net earnings from the date of organization of the new corporation, ,January 23rd, 1939, to December 1st, 1939!

~..

--·
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A. Our year closes on November 30th, and it was $371,801.30.
Q. Have you got your F'ederal income tax return for the
first year of your business of the new corporation Y
A. Yes, sir, from January 23rd, 1939, to Nopage 649'} vember 30, 1939.
Q. Would you let me see that 1
A. Yes, sir.
By Mr. Harris: Why should we show our income tax reports? Certainly that is a private record. You can examine
our books but not our income returns.
By Mr. Meade: The Commissioner has a right to go down
and demand any book or paper you have got.
By the Commissioner: So far as the Commissioner is concerned the income tax return is simply to show deductions
from the earned income and the Commissioner frankly would
not be interested in what they pay taxes on, but is interested
only in the actual facts shown by the books. So fa.r as the
Commissioner is personally concerned I don't see that the tax
return would shed any lig·ht to me, the facts of what they
earned and so forth. If that comes into the case it would be
from what was shown by their books, and whether they returned it to the Federal Government or not is immaterial.
By Mr. Meade: Everybody is against me. I will try to
get it from somewhere else.

Q. Mr. Wells, the figures that you gave me as to the net
earnings over the periods asked for, were they
page 650 } after paying the Federal income tax on the earn.
ings?
A. That was after accruing· them, yes, sir.
Q. Would you mind ref erring to the return and telling me
how much the F·ederal Income tax was for the last two or
three years,-that is, what tax you paid from year to yead
By Mr. Harris: That is a right broad question.

Bv l\fr. Meade:
·Q. Tax on the income of the Craddock-Terry Shoe Corporation since its organ_ization.
A. It is not separated.
By l\Ir. Kemp: I object to it. It has no relevancy.
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By the Commissioner:
Q. The figures you have given as to the net income of the
Craddock-Terry Shoe Corporation for those various periods
is the actual· net income after deducting all taxes or accruing
them and all liabilities of every sort! That is the meaning
of those figures that you introduced?
A. As to the accrual of all income taxes, both Federal and
State, yes. As to all liabilities of every nature-there are
certain liabilities which are not normally accrued on a corporation's books which were contingent on the continuing of
the corporation. Had this corporation ceased there would
have been brought on the books certain liabilities for commitments and contracts that would accrue in the future.
Q. Frankly, I don't catch that.
page 651 ~ A. Well, to illustrate that-we have a lease on
land in St. Louis, Missouri, which carries a nominal yearly charge of slightly in excess of $10,000.00 a year,
which had seventy years to run approximately at the date of
the reorganization or sale from Craddock-Terry Company to
Craddock-Terry Shoe Corporation. That was ari obligation
which had seventy years to run which was not accrued and
set up on the books at that time.
Q. Did you deduct that year's expense¥
A. Yes, sir.
By Mr. Meade : I asked him what Federal income tax did
he pay for the year ending December 1st, 1939, to the year
ending December 1st, or November 3oth, 1940.
By Mr. Harris : We desire to o.bject to that. The basis of
the objection is it is wholly immaterial. Everybody knowi;;
that the income tax you pay usuallv is less than you finally
have to pay. You always get additional amounts. If yo~1
don't you are a powerful sorry figurer to start with. Now,
what has the income tax got to do with it 1
By Mr. Meade: It reflects better the earnings of the corporation. It sl1ows what he paid out.
By the Commissioner : Frankly, the Commissioner does not
see the pertinency of that. The books show the
page 652 ~ earnings, and they are the best evidence, and a
tax return is but, you might say, a hearsay, or a
compilation itself derived from the original books, and the
figures reflected by the books show the facts and the income
tax is secondary and is not direct evidence. I frankly fail
to see the pertinency.
By Mr. Meade: Well, I will withdraw the question.
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H. A. Wells.
Q. Mr. Wells, I think you have heretofore testified, you
or Mr. Faulkner, as to the net earnings of the CraddockTerry Company from the year 1936, 1937 and 1938.
A. I don't recall testifying to them. I may have.
Q. Would you mind doing· thaU
A. Net earnings of the Craddock-Terry Company for the
year 1936 were $262,704.01 ; for the year 1937 were $155,932.98, and for the year 1938 were $40,336.50.
Q. Are those figures derived after you paid your excess
profit tax for each year·-I mean undistributed profits tax
for each yead
A. Those income figures represent the net earnings after
accruing all Federal and State income taxes of all character.
Q. Now, will you tell the Commissioner what tax you paid
for undistributed profits for the year 1936?

By Mr. Hob.bs: That is objected to because it is utterly
irrelevant to the questions and inquiries here. W c
page 653 ~ are trying to ascertain what all of the stock of
Craddock-Terry Shoe Corporation could have
sold for in orderly liquidation and what would be an orderly
liquidation, and the last one is the fair cash value of the
first preferred stock of the complainants in Craddock-Terry
Company on November 13th, 1939. A.nd what the income tax
or excess profit tax in 1936 has to do with either one of those
inquiries we respectfully submit is impertinent and irrelevant to the issues involved.
By Mr. Meade: If your Honor please, I must insist that
he answer that question. I understand in cases of this kind
where a hearing is conducted that when you arrive at your
decision you can ignore the evidence or not, as you see fit,
and counsel on the other side can object, but so far as answering the questions are concerned my understanding is in
a procedure of this kind the witness has to answer the question until the Corporation Court decides whether it is irrelevant or relevant and I must insist that that question be answered.
By the Commissioner: The Commissioner's view is, while
the Commissioner might rule on it, still I think, somewhat
like a Notary taking depositions, it should go in the record
and, as you sug·gest, Mr. Meade, the Court will
pag·e 654 ~ determine what weight to attach to it, in event
of exception to the report. If the Commissioner
barred the evidence from going in he might err and strike
out and not let in pertinent evidence because he thought it

~
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was not proper and all the time it was proper, and the Court
who is going to review his findings ought to have before it what
the evidence of the witness would be and determine for itself
perhaps the relevancy or importance of it. My own view,
frankly, is, payment of taxes or payment of any other item
of expense is wholly immaterial. Just like you ask ''How
much did you pay for material!" or, "How much did you pay
for your labor bill?" They were all items of expense and deducted in arriving· at the net income. But for the reasons
given I do think it proper to let it. come in the record so that
the court may reg·ard it or disregard it as it sees fit, so answer
the question, Mr. Vvells, if yon can.
A. So far as my memory goes at this time-I haven't the
papers before me-no excess profits tax as such was accrued
for the year ending· November 28th, 1936. There was, however, accrued for Federal and State income taxes $45,222.01.

By Mr. Meade:
Q. Was that tax on undistributed profits or was that the
whole income tax?
A. TJ1at was the whole income tax, both Fedpage 655 ~ eral and State.
·
Q. Have you got your records han<ly so you ca11
give me the exact figure of the Federal undistributed profit
tax¥
A. Not for the year 1936. It can he obtained.
By Mr. Harris : He just said there was none.
By Mr. Meade: He said "excess profits".
By Mr. Harris: There was no excess pro·fits law in effect.
By l\fr. Meade:
Q. Mr. Wells, I believe your company paid n dividend on
all classes of preferred on or about December 1st, 1940.
A. Yes, sir.
Q. What was the rate of dividend on the first preferred
stock¥
A. Semi-annual dividend of 2%% 011 the first preferred;
2% on the second and 1% % on tl1e third preferred.
Q. They were the regular. dividends prescribed by the stock
certificates¥
·
A. Yes, sir.
Q. Was anything paid on the common stock?
A. No, sir.
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Q. I believe you testified before that you did pay a diviclend on the common stock on or about July 1st, 1939.
A. Did I say July 1st, 1939!
Q. The first dividend paid after the new corporation was
formed.
page 656 } A. We paid no dividend in July, 1939.
Q·. You have paid ·a dividend on the common
stock of the Craddock-Terry Shoe Corporation?
A. Yes, sir.
Q. When was that?
A. That was in December, 1939.
Q. What was that dividend?
A. $1.00 a share.
Q. .And that is the only dividend you have paid on the
<~ommon stock 1
A. Yes, sir.
Q. Will you explain to the CommissionerBy the Commission~r (Interposing) : Before you leave that
point-there is evidence of one payment of Z~%, one dividend of 2% and one of 1% %. Were any others paid T
By Mr. Meade: His evidence shows semi-annual dividends
were paid from time to time since the organization of Craddock-Terry Shoe Corporation, and since the··· Commissioner
asks that question I think I better have if repeated for the
record.
Q. Will you tell us what dividend was paid on the first,
second and third preferred stocks on June 1st, 1939, by the
new corporation?

By Mr. Kemp: W'l1y don ~t you save time by
page 657 } asking him what dividends have been paid by the
new corporation, and when¥
.
By the Witness : There was paid on June 30th, 1939, on
the first preferred stock of the Craddock-Terry Shoe Corporation $2.19 per share, and on the same date $1.76 a share on
the second preferred and $1.32 per share on the third pref erred. On Deeember 30th, 1939, there was paid $2.50 a share
on the first preferred, $2.00 a share on the second pref erred,
and $1.50 on the third preferred, nnd $1.00 per share on the
common, no par. On June 30th, 1940, there was paid $2.50
a share on the first preferred, $2.00 a share on the second
preferred, $1.50 on· the third. On December 31, 1940, there
was paid $2.50 a share on the first preferred, $2.00 a share
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on the seco11d preferred, and $1.50 per share on the third
preferred; this being all the dividends that Craddock-Terry
Shoe Corporation has paid since it came into existence up
to date.
By MrhMeade:
Q. Can you explain why the dividends on June 30th, 193B,
was $2.19, $1.76 on the second and $1.32 on the third preferred f
A. That represented the dividend accrued from January
23rd, 1939, to June 30th.
Q. Then on every semi-annual dividend date since the Craddock-Terry Shoe Corporation was organized that company
has paid its regular dividend, semi-annual dividend on all
three classes of preferred stock.
A. With the exception of the first, which was
page 658 ~ on a pro rata basis.
Q. Worked out o~er a period of six months
would have been 2%% or $2.50, $2.00 and $1.501
A. Correct. .
Q. I believe we have in the record a balance sheet as of
January 23rd, 1939, of the Craddock-Terry Shoe Corporation.
Was a similar balance sheet prepared on January, 19401
A. Not as of January 23rd, 1940.
Q. I mean as of any date in 1940.
A. Yes.
Q. Have you a copy of that balance sheet?
A. I do. It is as of January 27th, 1940.
Q. Will you please file that copy of the balance sheet as
''Wells' Exhibit X''?
A. I file it as '' Exhibit X' '.
Note : The above-mentioned paper marked ''Wells' Exhibit
X'' is attached in the back of this transcript.
Q.
A.
Q.
A.

Have you a balance sheet prepared as of January, 1941 !
One as .of January 25th, 1941.
Will you file that as ",vells' Exhibit Y''?
I file this as "Wells' Exhibit Y' '.

Note: The above mentioned paper marked "Wells' Exhibit Y" is attached in tbe back of this transcript.

By Mr. Kemp: For the sake of the record we wish to repeat our objection to the irrelevancy and incompetency of
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this testimony as not showing anything whatsoever as to any of the three inquiries, the first three
inquiries set forth in the order of reference, and
certainly not as to the fourth one.
page 659

~

By Mr. Meade:
Q. Explain to the Commissioner why on December 22nd,
1939, the capital of the Craddock-Terry Company was impaired to a very larg·e extent while on the next day after the
same assets had been transferred to the Craddock-Terry Shoe
Corporation there was no impairment of capital shown Y
A. That was by reason of the no-par structure of the common stock being reduced to $1.00 per share and the assets
of the corporation reduced to what was considered their full
value. That brought about a slight amount in excess on the
new corporation's books over and above the $1.00 a share on
no-par common, creating a small surplus.
By l\Ir. Hoblls:
Q. You haven't explained what the old one was, what the
difference was.
A. The old common stock of the Craddock-Terry Company
was $3,270,400 of par value. There was at that time a deficit
of $1,863,299.96. By reason of the stockholders of the Craddock-Terry Company common stock accepting in lieu thereof
no par common stock of a value of $1.00, a book value of $1.00
a share, in Heu of the old stock of $100.00 par value, created
~mfficient amount of value to reduce, or wipe out the deficit
and reduce the book values on the new corporation's books to
an amount that created a surplus of some $80,000.00 I think
it was, or $84,000.00.
page 660 ~ Q. Was the accumulated dividends on the first,
second and C. Class preferred stock of the Craddock-Terry Company figured in any way in arriving at that
impairment of capital f
A. No, sir.
Q. You show on the balance sl1eet as of January 27th, 1940,
"land and buildings" under "capital assets-active'' $338,058.93, while on the balance sheet as of ,January 25th, 1941,
you show the same item as $.'387,326.94. Why the chang·ef
A. That was improvements made to property and additional property constructed between the two periods.
Q. Do those values reflect or represent the assessed values
of the real estate Y
A. No, sir.
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Q. Are the values places on the other assets of the Craddock-Terry Shoe Corporation-that is, other than real estate and real :fixtures-are they the same figures or same
values that are placed on the returns to the State Government-that is, the State of Virginia! Where do you g·et those
figures from f
A. If you have reference to what is normally termed '' A
capital return to the State of Virginia'' which is necessary
to be prepared and filed by manufacturing concerns, those
values are somewhat similar as to inventories. As to those
fixed assets which are necessarily required to be included in
there they are reported at less values. Those values are suhJect to depreciation.
page 661 ~
CROSS EXAMINATION.

By Mr. Kemp:
Q. You were asked about the incomes of the former Craddock-Terry Company for the years 1936, 1937 and 1938. I
wish you would please state what the incomes, or rather profit
is what I am speaking of, of that company were for, say the
years 1928 to 1935, inclusive, by the year.
A. For the year 1928 there was a net income of $218,723.73.
For the year 1929 an income of $84,797.00. For the year 1930
there was a net loss of $777,677.00. For the year 1931 there
was a net loss of $746,533.00. For the year 1932 there was
a net loss of $1,965,679.00, and for the year 1933 a net loss of
$1,116,100.00. ]for the year 1934 a net earning of $120,606.00.
For the year 1935 a net earning of $133,228.00.
Q. During that period what was the net loss or gain covering the whole period from 1928 to 1935, inclusive?
A. It was a considerable net loss. I haven't the figure before me but it is a matter of arithmetic.
Q. You have been testifying as to figures set forth on the
balance sheets of the Craddock-Terry Shoe Corporation. Tliat
corporation came into existence---at least it acquired the assets of the Craddock-Terry Company about January 23rd,
1939.
.
A. That is correct.
Q. It was a corporation that was created just shortly before that date, was it noU
A. Some time in December, as I recall.
page 662 ~ Q. December of 1938?
A. Yes, sir.
Q. The stock which it was to issue on the plan of the purchase of the Craddock-Terry Company assets was issued on
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the basis, was it or not, of book values of those assets as reduced t
A. Yes, sir.
Q. In other words, Craddock-Terry Shoe Corporation
was buying those assets by delivering shares of its own stock
and undertaking certain obligations of Craddock-Terry Company?
A. That is ·correct.
Q. You alluded to the useful value or usefulness of the
assets that were acquired by Craddock-Terry Shoe Corporation. Do you mean to be understood as saying that the commercial or market value of the assets acquired by the Craddock-Terry Shoe Corporation was the same as the book
values?
A. No, I would not say that they were the same.
Q. Why!
.A. For the simple reason that the usefulness of an asset
in a going concern may have one value and to attempt to
liquidate that asset would bring an entirely different value.
For instance, we are occupying today a building, which, for
its useful value, we will assume may be $38,000.00. If you
n ttempted to dispose of that building you might realize ten
or :fifteen thousand dollars for it. Yet its useful value to the
corporation, as long as it can be used, may be worth the
$38,000.00.
page 663 r Q. If you know will you please state why no
dividends were declared out of the earnings say
by Craddock-Terry_ Company in the year 1936?
A. During that year, and in former years, the company
,vas in extre~e, acute financial condition. It needed every
dollar of workin$' capital that it could possibly acquire. The
bank credit was impaired. It had attempted to factor its accounts receivable for working· capital and it needed every dollar of working capital to keep the business going·.
Q. In other words, it was using its earnings for operating
capital?
A. That is correct.
Q. Was that true also of the last three or four years of
Craddock-Terry Company's business?
A.. Yes, sir.
Q. When you speak of the Craddock-Terry Companv having· factored its accounts does that mean they sold their current ac~ounts in order to raise money?
A. Yes, sir.
Q. Were you or not aware of any attempt by that com-
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pany to borrow money through the Reconstruction Finance
Corporatiqn 1
A~. Yes, sir, it attempted it and after approximately a
year's negotiations they fell through due to the fact that there
were inhibitions in the stock that prohibited the company from
mortgaging its property and it could not obtain working capital that way.
Q. When you spoke of inhibitions in the stock
page 664 ~ I would like for you to clarify that as to what you
mean. ·where was there any inhibitions Y
A. There were provisions in the stock of the CraddockTerry Company that it could not mortgage its property to
obtain funds.
Q. Was there or not such a provision in its charter!
A. I think there was.
RE-DIRECT EXAMINATION.
By Mr. Meade:
Q. Mr. Wells, were you factoring your accounts m 1939
and 1940¥
A. Yes, sir.
Q. Did you factor your accounts throughout 1940 up until
1941?
A. We are factorinO' accounts at the present time.
Q. And by using· that method your profits in November,
1939, and November, 1940, ran $361,801.00, didn't it¥
A. During the year ending November, 1939, it was around
that figure.
Q. Have you encountered any trouble in financing it since
the new organization?
A. We have encountered trouble in financing except by
factoring, selling· accounts receivable, which is somewhat detrimental to any business and is not looked on favorably by the
trade to whom we sell, because they do not like the idea of
having bought g·oods from one concern and having the bill
payable to another.
page 665 ~ Q. You, of course, have no impairment of capital but have a surplus.
A. That is correct, no impairment.
Q. That balance sheet as of ,January 23rd, 1939, prepared
by Craddock-Terry Shoe Corporation, reflects, as I understand, good and sound values of assets of Craddock-Terry
Shoe Corporation as a g·oing· concern.
·
A. It reflects, I think, their useful value as a going concern.
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Q. And you think that value in liquidation would be less!

A. I certainly do.

Q. Did you include good wilJ jn that list of assets shown
on that balance sheet of January 23rd, 1939?
A. No good will shown as a value.
Q. No value shown as a good will!
A. No.
Q. Haven't you some brands of shoes you have been manufacturing for years and years Y
A. Yes, sir.
Q. Had considerable good will attached to them.
A. It is a question of change of styles and meeting the demands of the trade. Trade-marks today might be worth
something and tomorrow valueless due to changing conditions.
Q. And you don't think the good will of Craddock-Terry
Shoe Company is worth anything!
A. It might be worth something as a going concern.
Q. Could you attempt to put a value on that as a going
concern Y
page 666 ~ A. I would not.
Q. Now, you read from a statement a few minutes ago showing the net earnings over a period beginning·
1928 up to 1935. Does that statement you have show your net
earnings prior to that date 7
A. No, sir, not the one I read from.
Q. Have you got one that shows thaU
A. Yes, sir.
Q. Would you mind reading off to the Commissioner your
net earnings for the five years preceding that Y If you hav~
got the whole thing there from beginning to end it might be
well to show the whole history of it.
By Mr. Kemp: Oh no, not that. It would throw the whole
thing open.
Bv the Witness :
· A. 1924 the earning·s of the company were $620,953. In
1925 they were $333,375.00. In 1926 they were $311,592.00
and in 1927 they were $248,477.00.
Q. No,v, I suppose the yenrs prior to that date were showing larger earnings.
A. Yes, sir, the volume was nearly double in those prior
years to what it is at the present time.
Q. And possibly your earnings were double?
A. Yes, sir.
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RE-CROSS EXAMINATION.

By Mr. Kemp:
Q. You were asked something about the year 1927. Was
or not a re-appraisal made of it by the American Appraisal
Company in one of those years T
A. Yes, sir, that was made in 1927.
Q. What did that add to the book values f
A. There was an increase of $1,417,962.00 of written up
values.
Q. By the re-appraisal 1
A. By the re-appraisal.
Q. Do you happen to know whet.her or not at that time the
prices of all kinds of properties were the highest practically
ever known in peace time?
A. I know they were high at that time. They bad been increasing g-radually from 1917, on.
Q. Of course that re-appraisal was made on the basis of
values as of the time of the appraisal.
A. Yes, sir.
Q. Are you able to say whether or not Craddock-Terry
Shoe Corporation, by virtue of being· relieved from any prohibition in its charter against encumbering its properties, has
been able since its creation to borrow from banks at all f
A. It has been able to borrow from banks-that is, the new
corporation has, and has borrowed from them.
Q. Had the old corporation for many yea rs been precluded
from doing· so?
A. From encumbering its properties, yes, sir.
page 668 ~
Q. Was it able to borrow from hanks f
A. No, sir, not after the depression hit. V\T e
were in financial straits and the banks were pressing for loam;
and practically forced us to liquidate those loans, going into
factoring to do so.
Q. Do you authorize the stenographer to sign your name
to your deposition?
A. Yes, sir.
And further this deponent saith not.

H. A. ·wELLS, Deponent.
By: C. R. McCARTHY, Stenographer.
By Mr. Meade: I don't l1ave any other witnesses.
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page 669 ~ EVIDE~CE FOR THE DEFENDANTS.
. The witness,
JOHN A. FAULKNER,
l1aving been first duly sworn, deposes in answer to interrogatories as follows:

DIRECT EXAMINATION.
By Mr. Harris:
Q. Mr. Faulkner, you are now President of the CraddockTerry Shoe Corporation Y
A. Yes, sir.
Q. Your previous deposition shows your connection with
the company and how long you have been connected with it.
Please answer for us this question: What, in your opinion,
was the fair cash value per share of 446 shares of the first
preferred stock of Craddock-Terry Company on November
13th, 1938?
A. The value I place on that stock is $47.50 per share.
Q. Will you kindly answer the same question as of the sa~e
elate, same company, of 66 shares of the second preferred?
A. $32.50.

CROSS EXAMINATION.
By Mr. Meade:
Q. Upon what do you base those figures, Mr. Faulkned
A. I base my calculations on a good many factors. In the
first place Craddock-Terry Company were facing a change
in ownership and the management of that company was to
continue on as before. There was a great deal of uncertainty
as to the capacity of that organization to put that proposition
over. There had been a. range of prices from
page 670 ~ 1935 until 1938 on the first preferred stock from
$30.00 to $70.00, and on the second preferred
Htock from about $15.00 to around about $50.00. I had no
idea, in arriving at my conclusions, that this company was
g·oing to be able to put Craddock-Terry Company back on itR
feet. I don't like to admit it, even to this court, but CraddockTerry Company had been in a very precarious condition, practically on the verge of bankruptcy. They had gone through
a period of tremendous losses. Their bank credit was exhausted. They had been forced to practically hypothecate
their receivables in order to obtain working capital to opPrate that business. They had entered into a contract with
a factoring concern to take over their accounting department
and advance them money on their invoices. In doing that
they- parted with the ownership of those invoices. The ...banks
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had put pressure to bear on them; had put a company of socalled bu~iness engineers in charge of the business, and the
morale· of the organization was completely shattered. Our
competitors had made good use of our situation. They had
gone abroad among the trade and had circulated the report
that Craddock-Terry Company was on the verge of bankruptcy and told our customers if they bought goods from us
there was no reason to expect that we could continue as a
reliable source of supply. Those conditions, coupled with our
losses, had reduced the value of our stock until in 1935 it sold
as low as $25.00 a share. For three years we attempted
various ways to put the company in a position where it could
get rid of its burdens, improve the morale of the org·anization, and go ahead as a going concern. The
page 671 ~ prospect of those conditions, in my judgment,
enhanced the value of that stock up to a point
where the first preferred brought as high as $70.00; second
preferred brought around $50.00. The question of making a
profit was a very serious one. My experience in the four years
with the company preceding 1938 had convinced me that it
was becoming increasingly more difficult all the time to make·
money, and variations in our profits during that period rather
indicated an uncertainty. I knew beyond the peradventure of a
doubt that if it came to a showdown that we could not liquidate that business except at a tremendous loss. We had
properties in Milwaukee that we carried on our books as a
live asset around a million dollars-idle-doing nothing. We
had tried to sell those properties and have continued to try
to sell them, and the one tangible offer that we have received
over that period of time was $15,000.00 for the entire outfit.
In addition to that we were burdened with a seventy-year lease
on properties in St. Louis-idle also, except for an office occupied by the sales manager out there-and these prope1·ties, while they were carried on our books under the reorganization reduced down to about $100,000.00, $15,000.00 is all
the offer we have been able to get on any of them, and the
St. Louis property, instead of it being an asset, was a liability. Taking all those factors into consideration, I based
my conclusions that the first preferred stock, a fair value of
it, on the day prior to our sale to the Craddock-Terry Shoe
Corporation, was $47.50, and second preferred $32.50.
pag·e 672 ~ By the Commissioner:
Q. Let me straighten my ow1~ mind out there.
I understand none of these complainants owit anything other
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than first preferred and second preferred.

Will you state
your opinion as to the fair caRh value of the second pre·
ferred as of November 23rd, 1'938?
A. $32.50.
Q. As of January 22nd, 1939, whether there had been any
increase or decrease in the fair cash values--can you state
that!
A. I do not think there had been any change.
By Mr. Kemp:
Q. What was the prospect of Craddock-Terry Company,
had it continued in business, as to the payment of dividends
on its preferred stocks?
A. I would say the prospect of paying· dividends for a
great long period of time was practically hopeless. Before
we could afford to pay any dividends we had to get that company back on a firm, solid working capital foundation, and
we were under contract with our factors that could be termi·
nated on ninety days notice, and are yet. It was a mattel'
of extreme importance for the company to get in a position
where they would be independent of factors, and until that
time comes it will be necessa.ry to husband and save every
dollar of money we make until we have sufficient capital to
make us independent.
Q. What was the purpose of tlle sale?
page 673 ~ A. The purpose of this sale was to put this
company on a firm foundation where it could get
rid, in the :first place, of its accumulated dividends which was
a burden around its neck, and in the second place, to get our
sound values on fixed properties, such as real estate and
factories, down to some sort of basis where they would be
somewhere near in reasonable line. Take, for instance, we
had a. defic.it there of nearly two million dollars at the time,
just prior to the time this sale was made. Vv e had these Milwaukee factories on our books at that time something like
$400,000.00, if I recollect correctly. That was a burden on
our necks which we were trying to get rid of. We were
willing- to do most anything to get rid of them, but if we
had sold that property for anything less than $400,000.00 the
difference between the sale price and the price we were carrying it on our books would have increased our capital deficit
;inst that much more, and we would have been that much
deeper in the hole.
Q. Had you liquidated tlH~ assets of Craddock-Terry Com-
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pany wlmt would have been the consequence upon its stockl10lders Y
A. I think it would have reduced the stock to practically
nothing·. W1ien you come to liquidation you are up against
n rea.1 problem.
I have had a good deal of experience in
liquidating assets, inventories and that sort of thing. The
biggest asset we had on our books would be our inventories.
You go to sell your finished shoes, those that were completed,
and you would have to maintain a tremendous
page 674 ~ organization until you disposed of them. The
first thing would happen would be the information that you were in liquidation wouid become public. Those
very merchants who had been buying your shoes year after
year would know at once.that they would be without a continuing, reliable source of supply. They would junk the
shoes and wouldn't pay you anything· for them. You couldn't
get 50c on the dollar for your finished inventory. If you did
you would be doing a fine job. Now. when it comm; to collecting your receivablesQ. Let me interrupt you. How about the g·oods in process?
A. You would simply have to sell them. You couldn't afford to continue the manufacture because your pay roll would
be so top-l1eavy it would simply be prohibitive. The only
thing would lJe to finish those in the making and sell your
raw material at what you could get-hardly more than junk-just like an}r other business, and when it comes to selling
the fixed properties, everybody knows what they are. Take
Craddock-Terry Company's 9th Street warehouse there.
That building, as l\fr.· Wells stated, is carried on our books at
$38,000.00. I don't believe you could get a purchaser for it
at any pric.e. Who wants iU That building was built when
9th Street was a thoroug·bfa.re. Amherst bridge was across
the river and all the countrv people from the countryside
came throue:h there and traded. We all know when 9th Street
was a real ·important business streef. All demands for jobbing houses lrns disappeared. Why thirty yea.rs
page 675 } ago there were l'ighty jobbing houses in Lynchburg·-all gone-no demand for those kinds of
tl1ings. A row of them up on Commerce Street between 6th
and 7th that can be had a·t a give-away price. Same is trul'
with reference to our other properties. They can't be used
for anything· else.
Bv 1\fr. Meade:
·Q. Mr. Faulkner, in fixin~ n fair cash value for the stock
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on November 13th, 1938, and on January 22nd, 1939, did you
take into consideration the fact that stock was preferred to
the assets of the corporation in event of liquidation!
A. Yes, sir.
Q. And still you say that in considering your assets in
your opinion the first preferred stock was worth only $47.50?
A. Yes, sir.
Q. And second preferred $32.501
A. Yes, Rir.
Q. How much was the total amount of liabilities that your
corporation owed on or about that date, November 13th,
1938?
A. I don't remember the exact figures, but comparatively
small.
Q. You made up a balanc.c sheet as of November 26th,
1938 and submitted it in your s~ockholclers' 51st annual re]lort?
A. Yes, sir.
page 676 } Q. And you showed total current assets of
Craddock-Terry Company at $194,317-I mean
current liabilities. Tell the Court why you had impaired
your capital. Tell us the c.a use of that.
A. Losses.
Q. Losses?
A. Yes, sir.
Q. Didn't you fig·ure in yom common stock at anything~
par value! Can't you figure that as a liability?
A. What do you mean Y
Q. How much stook did you have as of the date of that
81:a temen t?
·
A. About $3,300,000.00.
Q. That was $100.00 par value, and you charged that as
t1 ·liability to the corporation?
A. Yes, Rir.
·
Q. The common stock had no rights at all until the first,
E(lcond and Class C stocks were paid in liquidation?
A. That is correct.
Q. Here you have a total of assets of $5,119,616.l7 and
yon have got your current liabilities a.t $194,31.7.67, and you
tell the .Commissioner tha.t you considered the fact that in
liquidation your first preferred stock of the Craddock-Terry
Company was preferred over and a.hove all the ·other assets
of the comi:>any, yet. you say, with all those assets, and the
Craddock-Terry Company a going concern, and having made
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__ profits, considerable earnings for three years
page 67.7 } prior to that, that that preferre«) stock wasn't
worth but $47.501
A. That is true. That is my opinion.
Q. H;ow ·could you have eliminated your capital deficit
there, so far as that common stock is concerned-in what
other way could you have eliminated that other than a sale
of the assets of the Craddock-Terry Company to the Craddock-Terry Shoe Corporation Y
A. Could not have eliminated it.
Q. Couldn't you have changed the charter and change the
par value of the common stock
A. That is a legal question that I am not advised about.
Q. There are two thing·s that stood in the way of the Craddock-TN·ry Company being· a prosperous corporation. One
was this capital deficit caused by your common stock, and
the other was accumulated dividends on your preferred stock.
0
/

By Mr. Kemp: (interposing) Did you say "capital deficit
caused by the common stock Y
By Mr. Meade:
Q. I say there were two things that blocked your corporation from being a profit-making·, dividend-paying corporation. One was capital deficit. Now, what caused your capital
deficit? Taking into consideration your common stock,
wouldn't it, the par value of vour common stock?
A. I don't think that caused the deficit. I think what
caused the deficit was the unsuccessful operation of the business.
Q. Let me give this illustration. .Suppose tl1e
page 678 ~ common stock of the Craddock-Terry .Company
had no par value. Was there anv reason why
you shouldn't I1ave paid dividends in 1937 and '38 on th~t
first preferred stock,
A. Yes, sir, I think so.
Q. What?
A. Because we lacked sufficient operating capital to main·
tain that business.
Q. Didn't yon have the same working capital after Jannary 22nd, 1939, that you liad before f
A. Yes, sir, we had tl1e same operating capital after that
but we had reduced our obligations very materially.
Q. How?
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A. Well, we had wiped out that common stock and the accumulated dividends.
Q. Exactly, so the tl1ing that was standing in your way
prior to vour sale and transfer of the assets of the old company to the new company, standing in your way of being a
prosperous concern and a dividend-paying concern, as you
say, was the fact that you had so much common stock, par
value of $100.00 a share, that it showed up as a capital deficit,
and then you had accumulated dividends.
By Mr. Kemp: Why do you say his common stock showed
up as a capital deficit?
By Mr. Meade: He just went over it and said that is what
happened. He said the c.ommon stock created a deficit.
By Mr. Kemp: He said the operating losses
page 679 ~ created a deficit in the capital.
Bv Mr. Meade:
WQ. Haven't you shown as a. liability on this condensed balance sheet your common stock at $3,300,000.00 t
A. Yes, Rir.
Q. If you ded.uc.t that from your liabilities what sort of a
statement would vou have?
A. You would wmake the difference between $3,300,000.00
and what it was before, and that is all.
Q. And then you would have a surplus?
A. Yes, sir, have a surplus.
Q. So whutf
A. But I did not say that that common stock contributed
to that capital deficit. That capital deficit was caused from
loss in operation of that business.
Q. But your purpose in changing the par value of the common stock rather than selling the assets of the old company
to the new company was to get rid of the par value of the
common stock and the accumulated dividends.
A. Yes, sir.
Q. And when you did that you went al1ead and paid your
dividends and have been doing· it since 1
A. Y cs, sir, out of eamings.
Q. And your common stock was inferior to all the other
classes 1
A. Yes, sir.
page 680 ~ Q. And in liquidation wasn't entitled to anything until all the others were paid in full. Now,
I n sked you if you had amended your charter and changed
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the par value of your common stock to no par value could
you then have gone ahead and pa.id your dividends on your
first preferred stock¥
By Mr. Hobbs: vVe object to that line of questioning· on
the ground that it is perfectly irrelevant and immaterial, and
presupposes a condition which never existed; which was
never contemplated would exist, and which never could exist, and it is irrelevant to all of the issues to this inquiry.

A. I think we could have paid them but I don't think we
would.
Q. Mr. Faulkner, does this condensed balance sheet as of
November 26th, 1938, filed as "Exhibit Powell
in deposition of W. D. Powell, already filed in this suit, fairly reflect
the assets and liabilities of the ·Craddock-Terry Company
as of November 13th, 1938!
A .. It does, as a going concern, yes, sir.

zn

HE-DIRECT EXAMINATION.
By Mr. Kemp:
Q. Mr. Faulkner, what, in your opinion, would have been
the effect of Craddock-Terry Company liquidating its asset~
in the said November, 1938, upon its various classes of stock !
A. I think it would have been disastrous.
Q. Do you think thnt the first preferred shares
pag·e 681 ~ would have received par in fulH
A. I don't think so.
Q. Was there any practical method of preserving the
equities and interest of the various classes of Craddock-Terry
Company stockholders in that business and its assets other
than by the sale that was made Y
A. The Board of Directors and Management considered
that question for a long time before it came to the conclm~ion
that they ought to undertake the method that they did undertake and the conclusion unanimouslv arrived at was that was
the only salvation for the stockholders.
Q. That preserved for all
the stockholders equity in
the assets of the new corpora ti.on r
A. Yes, sir.
.
.
Q. And in your opinion the equities of all of the classes
subordinate to the first preferred would have been extinguished otherwise f
A. I don't think there is any question about it.
1

or
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Q. Mr. Faulkner, do yon authorize the stenographer to
sign your name to your deposition?
A. Yes, sir.
And further this deponent saith not.
JOHN A. FAULKNER
Deponent
By: C. R. McCARTHY
Stenographer.

page 682 ~

H. A. WELLS,
recalled.
EXAMINATION.

By Mr. Harris :
Q. Mr. Wells, I asked you if you would do for us this piece
of arithmetic. vVhat would be the showing for the net earning for the ten-year period, going• back from November 30th,
19381 Would the net earning over that period be in red or
would they be black 7 If they would be red or black please
answer what was the amount.
A. I have made that c.alc-nlation and over that ten-year
period it would show red, or net loss of $3,589,650.70.
Q. What was the net capital deficit as shown by the balance sheets that Mr. Meade read as of about that same date,
·the one introduced in the Powell deposition?
A. Capital deficit of $1,819,795.87 as of November 26th,
1938.
Q. And you have previously stated that over the ten year
period, reading· hack from that date, or substantially that
date, that the net operating losses of the company were over
three million dollars 1
A. They were $3,589,650.70.
Bv Mr. Meade:
·Q. Over that ten-year period, the beginning of that tenyear period, wl1at did you start with?
A. There was a surplus as of December 31, 1927, of $3,640,..
496.99.

By Mr. Kemp:
Q. Did that include tl1e re-appraisal figure of
})age 683 ~ a million and some thousand dollars?
A. That included an appraisal figure of ap-
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proximately $1,400,000.00 of re-appraisal of properties.
By Mr. Meade:
Q. If you l1ad begun as far back as you went in giving· your
figures on tbe earnings and brought it up to date you would
have been in the black, wouldn't you Y
A. Impossible.
Q. You are certainly right considerable in the black since
Craddock-Terry Shoe Corporation took over the assets from
Craddock-Terry Company.
A. I would not sa.y that we are considerable in the black.
We are in the black but I don't consider it excessive by any
manner of means. As a matter of fact, we need considerable
more surplus than we have.
Q. Now, when you gave your figure there from that baJ..
ance sheet, as of November 26th, Mr. Faulkner said that
could be adopted as of N ovenrber 13th, 1938. You, of course,
figured in and deducted from the value of the assets the
$3,300,000.00 of common stock, deducted that from the liabilities?
·
A. I would liave to· disagree with deducting any stocks
from assets in the term of liabilities. If you refer to stockholders' liabilities in a corporation you would be correct
but as to liabilities, no.
They are stockholders' liabilities
but not liabilities in the ordinarv sense of the word.
Q. But you cha1ie stoekholders' liabilities
page 684 ~ against the assets, do you not Y
A. Not necessarily. You can do that :fig-urativelv.
Q.· That is what you did figuratively in giving your answer
about tl1at deficit T
A. That is after taking in consideration the par values
of the respective stocks.
And further this deponent saith not.

H. A. WELDS
Deponent

By: C. R. McCARTHY
Stenographer.

!

Craddock-'+erry

Oo., ~t

~ls.,

v. W~

1). Ppw~ll, et als.

~~1

.JOflN A. FAULKNER,
recalled.
EXAMINAr_rION.
By the Oommissio1ier :
Q. Did the Dir~~tors of the olq. Gracldpck-Terry Compf).ny
receive compensation from tµ~t comp~ny as Directors 1
A. Yes, sir. B~ginning irt 1933 they recetved $10.00 per
meeting and Mr. Miller received a ~ompensation of $50.00 a
meeting.
By Mr. Hobbs:
Q. All of the Directors didn't receiv~ that.
A. Only the non-exec-q.tives.

By the Comwissioner :
Q. Wp fixed !:Salary 1
A. Just a fee.
page 685 ~
Q~ c~:i1 yo1i' give me yo11r idea ~s to wh~t e4pense there would have b~en to the Directors pf
the old Crf.lddocl~-Terry Oo:rµpany if they l1~cl the cluty of
disposing pf and selling· all of the stoclt iii the new comp~:nY
which they would have received, if everybody had confSent~d,
in the way of lool.dng ftftef, supervi!:)ing those sale~ anq ~isposing of it? I don't mean to embrace within that question
what you would have paid the stock brokers but I take it you
would need some competent man to ~upervise the t~ing undei! the &up~1:vision pf the Directors, and ~.n office for s~y a
period of six or eight months, or sometl1~ng of that sort.
A. It is rig·l1t l1&rd tp e~tirm1te th~t b1.1t we wo-qld :µaye to
have an e:~~c1-1tiv~ tlwre to tnmsfer tbe sto~k---:-:-two, in fact,
becaps~ it reqniro~ twp sign~.tpres on the st9c~~ and e:µgugl1
~leri9al fQ1!ce to w1!ite 1.rn the sto~k cf.wti:qr,~te& and c.~~el
tha Qlcl c~rtiq~~te~, rrnd I r.~th~r annr.pllenq w~ WQµld 11~v~
to pay the stmnp tm~ pn tlu~sa cedinCflt.es~
Q. Sooner or la.ter you would have had to distribute the
funf]~ to th~ ~tpc~l.u~ld.e!~s 1
P+. Ye~, sfr. lt wo-qlcl lu\ve carried qµit~ a littl~ qrg·anization tQ lu~ve clone tllElt jol:>.
Q. Coukl yo1.1 giytl me an estim~te~ $5,0QQ.OO~ $7 ,OQJlOO, or
whatY
· A. I would say it would take at least $10,000.00.
Q. l just wl!nte~ som~ i~ea, if the dire~t0.r$ were c~lled
on to sell tl1at stQclr. in ~ddition to stock brolwrs' fees {ti.ere
is some administrative expense, carrying on CQrre~pond~nce.
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A. A lot of correspondence and postage. There
page 686 ~ .are a great many of those certificates in the hands
of estates.
e have to check into the authorit)·
of agents handling them to know if the assignment is regular
or not, and very frequently require certificates from the Clerk
of the Court, and administrators and personal representatives have been appointed, and there is a tremendous amount
of detail about running a stock record.
Q. The ·Commissioner had that in mind. There is some
evidence of what you would have to pay the stock brokers but
the Court directed the Commissioner to take consideration
of the expenses in affecting the liquidation and distribution.
I have sense enough to know that all the Directors couldn't
stay in the office and supervise. You would have to have
some competent man to take charge of the details and conduct correspondence and attend to the transfers, and I jm;t
assume it would require the maintenance of an office and
certainly with one man of some ability in charge, and some
clerical force, and since tl1e Court particularly directed my
attention to making some estimate of that I was trying, as
best I could, to get some estimate as to about what, in round
fig-ures, that would have cost.
A. I would say it would c·ost around $10,000.00 to do the
job.

,v

Bv Mr. Harris:
··Q. How long do you think you would have to keep that
office open t
page 687 ~ A. I can on]y venture an opinion. I don't believe you would sell it in five yea.rs, all that mass
of stock, unless you underwrote it. If you are going to depend on individual sales here and there by stock brokers,
look at the records now-stock down there to $25.00 a share.
and we didn't have one transfer a. week, on an average.
·
By the Commissioner: I think the theory is, the Directors
of the old company, as businm:;s m~n, would have tried to
adopt some plan of actually selling it judiciously and expeditiously, having due rcg·ard, as business men applying
business sense, to unloading it to the best advantage of everybody.
By the ·witness: It would require a tremendous amount
of money to do it-more, I think, than. the Directors would
Jrnve been nble to have negotiated.
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By Mr. Harris:
Q. How much is it you have to pay for the property out
in St. Louis T
A. Between six and seven thousand dollars for the lease
itself, and have to maintain the property, and my recollection is the annual carrying cost on that property is around·
something like between twelve and thirteen thousand dollars.
Q. How long does that run T
A. About seventy years. It is a ninety-nine year lease.
Q. Did you have that in mind when talking to Mr. Meade
about liquidating· the company f How are you
JJage 688 ~ going· to pay that $70,000.00?
A. We would have to work that some way. I
never thought much about that but that is a very se~ious
proposition. That means something over a million dollars.

Bv Mr. Hobbs:
·Q. Mr. Faulkner, have you sent Mr. Wells a.nd one of your
attorneys to St. Louis within Uw last two months to see if
you could give that property away?
A. Yes, sir.
· Q. Were you successful?
A. Not a nibble. We have also had a representative in
l\Hlwaukee in the last ten days trying- to make some disposition of that property out there and the only solution of that
difficulty has been a suggestion tl1at we tear down half of
it and see if we couldn't sell the rest of it by having some
vacant property to sell along with it, a.nd we have had one
offer of $15,000.00 over a period of four years, and tl1at
offer has just come within the last week.
Bv Mr. Meade:
·Q. You say that offer came within the last week!
A. Yes, sir, for the Milwaukee property.

And further this deponent saith not.
,TORN A. FAULKNER
Deponent
By: C.R. McCARTHY
Stenographer.
By Mr. Kemp: We are through, but there is
page 689 } one tlling- I want to save in the record. The defendanti do wish to make this notation on the
record:

5~~

~~Pf~~e Court Qf

4p.~~I~ qf Vh~~iu~a.

That as to the fourth i~gµiry, th(.}re has never been any
decision .by the Court as yet in this case tha.t the complainants gave their notice of dissent to the sale ~nd m~de demand for the fair cash value of their shares within the time
pi~escrfbed' ;by =the statute; and it is 'our view that. the foµrth
inqµ\ry, therefore, i~ certainly improp~r at this tim~ bec3:-qse
it ~as not pe~n d~~~deq. eve11 th~t th~ complaiilants are entitledt py virt~~ of h~ving complieq witµ the st~tute, to h~ve
H1e fair Cfl~h value pf their ~hares ~etf:?f@n~d.
Now, as to the other three inq-qii;i~s, we wish to preserve
our p9sitio~ on tll~ r@co~~d tht1t they a1~~ purely hypothetical,
Cf!Hi~g for tefiti~ony iµ itself ina<lmtssibl9, concer~ng a
bypotli~tic~l state pf ract~ tµ~t ~ever c~me iIJ.tQ existence.
End of

~H

t~~timf):µy.

I, t3. P.~V~I Martin, ~p~gial '(Jommj~sio11-er in
Chancery for the Corporation Court for the City
of Lynchburg, Virginia, do hereby certify that th~ foregotng
depo~Hiot1§ qf R.,i~li!P.~<J. :ij~nc~~~' Wyll~ QoQlr~t O~ ~~ Dri~kard,
W. ~~s~ WQog, :JI~ 4. Wells an4 J o~n A. f~uJ\gl~r w~re gg.Jy
taken and sworn to befor~ ~e qt t~e tiru~ ~:µq. p1ace a~d f 9i·
the purpose mentioned in the caption, and that {µe signah.Jres
of the witnesses to their respectiv~ 9.~positio~1s were ~ign,ed
by th~ !St~p.ogrn,p;l:ier ~~ th~rein ~:qthon~ed.
.
. Giv~u llild~r my hfl.Il<l this ~l~t cl~r pf ~arch, ~941.

pqge 6~0 ~

S. DuVAL MARTIN
f;p~cJal C~1µ'~1s-~iqµ~r
Chancery for
·t4e -Corpor~~io11 Cou:rt f~r the City of
~yncltbqrg, Virn'.i!J:i~~
.
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page 691 ~ EXHIBIT RICHARD HANCOCK NO. 1.
Filed with Report of Commissioner

SALES MADE :aY R+C;H.A!lP lI.ANCQCJ\, ~R.,Ol{ER, OF
FIRST PREFERRED SI-I.ARES ·oF STOCK OF
CRADDOCK-'l'E~Iff SHOm CQ!f.fOR,!\TlON
1939

August
Aug·ust
Sept
Nov

21
2!i
6

25 shares

l7

10 sl1ares

@
@
@
@

27

31

40 shares
25 shares

@

6.5

July

@

50%,

1940
Ar,rlI

l9 share~
6 shares

55
55
55
60

I

Craddock-Terry Co., et als., v. W. D. Powell, et als.

565

SALES MADE BY RICHARD HANCOCK, BROKER, OF
SECOND PRE.FERR.ED SHARES OF STOCK OF
CR,ADDOCK-TERRY SHOE CORPORATION

1939
4

May

June

14
11
22

Dec
Dec
Dec

15

4
3
30
30

shares
shares
shares
shares
15 shares

1940
,July
Aug
Aug
.Sept
Sept
Nov
Nov

32%

@
@
@
@
@

35 .

50
50
50
I

10

6 shares

8

10 shares
8 shares

27
19
26
18
18

35 shares
26 shares
100 shares
16 shares

@
@
@
@
(@

@,
@

I

40
40

40
40
39%,
42%
42%

SA.LES MADE BY RICHARD HANCOCK, BROKER, O:B,
THIRD PREFERRED SHARES OF STOCK OF
CRADDOCK-TERRY SHOE CORPORATION

1939
1\fay

1'940
March
April
May
,June
,July
.July

Sept
Sept

4

7 shares

7
1

10 shares

37

Rhares
shares
shares
shares
shares
shares
shares

35

24
10
11
11
5
19

18

Nov

page 692

@

20 sharef-;
10
5
5
8
3
40
100

23%

40

35
30
30

30
30
321;4

~

SALES l\IADR BY RICHAR,D HANCOCK,
BROKER. OF NOP AR COMMON SHARES
OF STOCK OF, CR.ADDOCK-TER.RY SHOE CORPORATION

1939

May
:\fa~r
1\fay

90 shares
50 shares

(a)

9'%

1

(w.

101,(-,

1

79 sha.res

@

l

10'-

566

May
May
May
May
May
July
Aug

Oct
Oct
Nov
Nov
Nov
Nov
Nov
Nov
Dec
Dec
Dec
Dec
Dec
Dec
Dec

1940
.Tan
Feb
l\farcI1
1\forcli
Apdl
April
April
.June
,June

,Tune
,June
.Julv
.July
,July
,July
Aug
Aug·
Dec
Dec
Dec
1941

Feb
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1

%. shares

3

12 shares
14 shares
7 shares
50 shares

28
28

31
1

14
17
27
10

1~%
%
21
35
5

16

2112

22
22

75
25
25
25
25

30

30
6
7
7
11

12
12

rn

20

17
11
29
4
11

15
19

25
25
27
3
3
3

11
5

14

20
5
5
10
15
100

25
25
15
10
15

rn

10
35
100
.10
200
30
15
20
2~/:.?
93%

4

shares
shares
shares
sl1ares
shares
shares
shares
shares
shares
shares
shares
shares
slmres
shares
shares
sharPts
shares
shares
shares
shares
shares
shares
shares
shares
shares
shares
shares
slia.res
shares
shares
share8
shares
shares
shares
shares
shares

20

13
5
15 Rhares

17

13 shares

4
6

@
@
@
@
@
@
@
@
@
@
@
@
@

~I

10
10

11%

111/2
lllA~
10
10

13%
14¥2
1411:)
114%
153,4
15~Jt:1:
15%

@
@
@
@
@
@
@
@

15%

@.
(?;

15%·
16
16
14
14
14
14
14

@:

(ci~

<Ii:
@

(<(
(@
(<fl

(@

15%,
15%
15%
1~·%
15%

15%
15%

10
10

(a

10

@:.

10

(ci;
~
(<i:1
(@
(@_
(iv
(w

10

10
10
10
10

101;_j
10

@'

10

(<i:

9

?
,J
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EXHIBIT DRINKARD NO. 1.

Filed with Depositions with Commissioner's Report.

·SCOTT, HORNER & MASON, Inc.
Law Building
Lynchburg, Virginia
SALES THAT "\VE HAVE MADE

ON CRADDOCKTERRY SHOE CORPORATION FfJ:RST PREFERR,ED STOCK SINCE MAY 1, 1939

DATE

5/1/39
5/2/39
5/10/39
5/4/39
8/1/39
8/21/39
8/25/39
8/25/39
8/18/39
9/6/39
10/13/39
ll/17/39
12/6/39
12/6/39
12/11/39
12/14/39
12/29/39
2/24/40
4/18/40
4/19/40
4/24/40
4/30/40

NO. SHAR,ES
20

PRIOE

22

56%
56%
561h
56112

3

49:lh

25

54%
54%

6
10

9
10
5

54%

6

545/s

35

58
59%
65

10
10

51

20
25
20
20

65
621h

10

70

59:LA,
59%

5

65

10

65

40
25

6/21/40

8

6/22/40
6/28/40
7/2/40
7 /l!:}/40
817 /40
8/15/40
8/17/40
8120/40

12
20
5
10

1

5
10
2

64%
621h

57
57
57%
57
57
50
571h
57%.
57%

Supreme Court of Appeals of Yirgini&
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11/22/40

12

12/30/40

5

1/8/41
1/22/41

27

65

29

65

65
62.50

492
2/27/41
While we do not guarantee the statements and figures contained herein, they a re taken from sources which we deem
to· be reliable.
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EXHIBIT DRINKARD NO. 2.

Filed with depositions with Commissioner's Report.
SCOTT. HORNER. & MASON, Inc.

Law Building
Lynchburg, Virginia
SALES THAT WE HAVE MADE ON CRADDOCKTERRY SHOE CORPORATION SECOND PREFERRED STOCK SINCE MAY I, 1939
DATE
5/8/39
5/9/39
5/16/39
6/14/39
6~8~9

8/8/39
9/5/39
9/20/39
9/23 /39
10/18/39
10/26/39
\
11/9/39
11/13/39
\ 11 /14/39
\ 11 /17/39
\ 11/17/39
11/18/39
11/22/39

II

NO. SHARES

PRICE

1
14

38
32

3

40

3

3411:?

1
20
42
26
25
5
IO
10
26
10
10
16
10

33%
32\/
45
45
45
45
45
45
45
45
45
4211!

~%

~

_,

45
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11/27/39
11/27/39
11/27/39
11/29/39
12/5/39
12/26/39
12/29/39

25
25
50
9
50

12/3/40
12/6/40

14
2

45

1/8/41
1/15/41
1/16/41
1/22/41
1/23/41
1/25/41
1/25/41
1/27/41
2/8/41

16

45

45

45
45

45
50
51%

10

25

441/2

45

30
20

-

45

10

45
45

20

45

5

43

1
13
20

45
45
44

622%

2/27/41
While we do not g1rnrantee the statemcuts and figures contained herein, thev are ta.ken from source~ which we deem
to be reliable~
·
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:mXHIBIT DRINKARD NO. 3.

Filed with Depositions with Commissioner's Report.
BCOTT~ HORNER & MASON, Inc.
i.

Law .Building·
L,ynchburg·, Virginia
SALES THAT \VE HAVE

MADE

ON CRADDOCK-

TER.RY SHOE 00R.PORATI0N THIRD PREFER.RED STOCK SINCE MAY l, 1939
DATE

5/22/B9
7/26/39

NO. SHARER

PRICE

15

30

5

26

570
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25%
241/2\I
35
35

9;2/39
9/7/39
9/21/39
1.0/26/39
11/17/39
11/18/39
12/12/39
12/14/39
12/14/39
12/16/39
12/16/39
12/16/39
12/29/39

535
47
50

1/11/40
2/3/40
2/6/40
2/24/40
4/24/40
5/21/40
6/5/40
6/8/40
6/28/40
8/13/40
8/22/40
9/18/40
9/19/40
9/24/40
10/18/40
11/14/40
12/4/40

3
125
50
12
50

7
1
50
86

331f2

1/2/41
1/3/41
1/3/41
1/9/41

100

371;.,
37."50
37%
371h

6

10
4
30
15
20
15
20
10

50

10

5
5

50
20
7
30
10

50

35
60

--

35

37:lh
40
37%
40
40

40
40

341/2
35
40

421/2
40
37%
34%
29%

341h
33112

27

27
32
32

35

37112
37%

1)598

2/27/41
While we do not guarantee the statements and figures confained herein, they are tnken f1·om sources which we deem
to lle reliable.
\
I

l

\

l
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EXHIBIT DRINK.ARD NO. 4.

Filed with Depositions with Commissioner's Report.
SCOTT, HORNER & MASON, Inc.

Law Building
Lynchburg, Virginia

SALES THAT ·wE HAVE MADE ON CRADDOCKTERRY SHOE CORPORATION COMMON STOCK
SINCE MAY 1, 1939

DATE
5/1/39
5/3/39
5/6/39
5/15/39
5/8/39
5/27/39
6/12/39
6/20/39
7/18/39
7/18/39
7/19/39
7/19/39
7/20/39
7/25/39
7/28/39
8/1/39
8/8/39
8/10/39
8/15/39
8/18/39
9/6/39
9/23/39
9/28/39
10/3/39
10/3/39
10/7/39
10/9/39
10/11/39

10/13/39
10/'20/39
10/24/39
10/25/39

NO.SHARES
75

5%
41f.13
%
%

23/,.1,
%
1%
29
25
201/2
291
18
30
92
1%

11.~

40
50
50
25
10
25
20
50

%

PR]jCE
11
11

10%
11
11
11
11

10%
10114

10:LA,
101,4
10
101,4
1014,

101.4
10
10
11

10%

15

l0~/1-

15
15
1214
15
113%

13%

50

1h

100

13
100
2

12%

13%
168,<~
15
· 15

572
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10/27/39
12/6/39
12/7/39
12/7/39
12/8/39
12/9/39
12/11/39 ..
12/12/39
12/13/39
12/15/39
12/29/39
1/4/40
1/4/40
1/5/40
1/5/40
1/8/40
1/9/40
1/24/40
1/26/40
1/26/40
1/26/40
1/26/40
2/16/40
2/24/40
2/26/40

3/8/40
3/29/40

100

25
6
19

5

15%

1534
155/s
15~4

200

153;{1

16112

22%

14%,

10
100
%

15112

100
100

10

1~
9
I

155/s
15%
15~4

25
25
25
100

!

15

10
10

50
25
80
10
33
10

16
16

15%
15%
15%
16
15114
15%
15%

151h
153/115
15%
15
13.78

While we do not guarantee the statements and figures contained herein, they are taken from sonrcc~s which we deem
to be reliable.
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Law Building
Lynchburg-, Virginia

Page 2
SALES THAT ,vE HAVE MADbJ ON CRADDOCKTERRY SHO~J CORPOR,ATION 001\fl\{ON STOCK
SINCE MAY 1. 19H9
DATE
NO. SHAR,ES
PRICE

\

\

4/16/40
4/17/40
4/19/40
4/19/40

4%

10

25
10

14
13%

13%
13%

Craddock-Terry Co., et als., v. W. D. Powell, et als.

5/16/40
6/28/40
8/22/40
9/20/40
9/24/40
9/25/40
9/25/40
9/26/40
9/27/40
10/2/40
10/2/40
10/2/40
10/2/40
10/7/40
10/23/40
10/23/40
10/24/40
10/25/40
1.0/25/40
11/6/40
11/8/40
11/9/40
12/7/40
12/21/40
1/15/41
1/15/41
1/21/41
1/22/41

50
22

13

10

100
30
50
100

573

%

10

25
25
24
1
31
150
50
50
19
18
7
7

100
10

15
225
175
100
50

11%
10
11%
12
12%
12
12

12
12%
12%
121/2
121/2
121/2
13
13

13
13

13
131/2
13
131/2
13%
91,4

10
10
10

10

3,750%

2/27/41
While we clo not guarantee the statements and figures contained herein, thcv a re taken from sources which we deem
to be reliable:
·
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EXHIBIT DRINKAB,D NO. 5.
Filed with Depositions with Commissioner's Report.
ANJ\T(JAL REPORT
CRADDOCK-TERRY SHOE CORPORATION
Lynchburg, Virginia
November 80, 1940

Supreme Court of Appeals of Virginia
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ANNUAL REPORT

Of
CRADDOCK-TERRY SHOE CORPORATION
Lynchburg, Virginia
November 30, 1940
DIRECTORS
J ohu l\L Miller, Jr.
Chainnan of the Board
Fir st ct Merchants N ationa.l
Bank
Richmond, Va.

John W. Craddock
Chairman

John A. Faulkner
President

D. H. Dillard
T. Gibson Hobbs
Kemp, Hobbs rt Davidson.,
Attorneys
Lynchburg, Va..

President Old Dominion B o:i:
Co.
Lynchburg, Va.

Charles G. Craddock
TT-ice-President mid General
Manager

James T. Noell, Jr.
Retired
Lynchburg, Va.

L. F. Almond
Vice-President in. Charge
M erchandis·ing

of

John W. James
Vice-President in Char,qe of Sales

OFFICERS
Chairman of the Board .................. John W. Craddock
President .............................. J olm A. Faulkner
Vice-President and General Manager .... Charles G. Craddock
Vice-President in Charge of Merchandising .... L. F. Almond
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THE PRESIDENT'S RE·PORT
Lynchburg, Va., January 25, 1941
TO THE STOCKHOLDERS:
There is herewith submitted for your consideration the
financial statement of your corporation at the close of the
year, November 30, 1940, together with an analysis of surplus and profit and loss statement.
You will note that the :financial condition of your corporation is sound, the ratio of current assets to liabilities being
more than 11 to 1.
The operative results for the year show net earnings, after
taxes, of $58,482.94. While operating conditions in the early
spring were favorable, the late spring and fall business was
not good, and the results shown are not satisfactory. This
condition was in part attributable to the extremely late spring
with continued bad weather until May, which materially cut
down the sale of spring shoes in the women's lines, and the
conditions resulting from the war in Europe, which adversely
affected all fall business.
Dividends have been paid to the Preferred stockholders
from the earnings of the company accrued since it began operations on January 23, 1939.
Notwithstanding the poor net earnings record for 1940, the
management of the corporation has been active in its efforts
to improve efficiency of operations; certain changes have been
made in the plants during the year looking to that end; personnel in some departments has been strengthened. The corporation has made notable progress in the past year with·
reference to the production and sale of men's shoes, ,,rhich
had been a weak point in operations for several years. This
was in addition to orders received for Army shoes from the
United States Government, and the combination has enabled
the corporation to operate its men's shoe factories at capacity.
While present indications point to more favorable business
conditions for the corporation for the year 1941, it is too early
to predict the results. No one at this time can foretell what
may happen in connection with the National Defense program. It is certain that Federal taxes will be increased. In
the meantime, the manag·ement of the corporation is exertingevery possible means to make the operations more efficient to
meet the difficult problems which confront us and industry
as a whole.
Respectfully submitted,
JOHN A. FAULKNER,
President.
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pages 701-702 ~ CRADDOCK-TE,RRY SHOE CORPORATION
Lynchburg, Virginia

CONDENSED BALANCE SHEET
November 30, 1940
ASSETS
CURRENT ASSETS:
Cash on hand and in banks................................ $ 206,264.15
Accounts receivable:
William Iselin Co., Factors.............. $ 692,537.41
Trade accounts and notes. . . . . 353,856.65
Less: Reserve for doubtful. . . .
6,436.67
47,419.98
739,957.39
Inventories-at the lower of cost or market:
Finished goods.. . . .. . . . .. . .. .. .. .. .. .. .. . S 989,699. 26
Goods in process. .. . . . . . .. . . .. . . . . . . . . . . .
109,224.74
Raw materials...........................
1,007,599.43

2,106,523.43

Cash value of life insurance policies. . . . . . . . . .

37,850. 00

Total Current Assets................

$3,090,594.97

INVESTMENTS:
Stock in wholly owned companies-at par ..... $
Other stocks, and real estate investments-less
reserves .................................

24,257.41

114,257.41

OTHER ASSETS-LESS RESERVES:
Deposits with mutual insurance companies ....
Sundry notes, accounts, and advances ........

4,834.83
26,761.25

31,596.08

IDLE PLANT PROPERTIESAt estimated marketable values ..............
FIXED ASSETS:
Land and buildings ........................
Machinery and equipment ....................

s

119,479.01
$

381,066.46
225,702.43

$

606,768.89
36,387.68

$

570,381.21
1.00
4,906.32

Less: Reserve for depreciation ...............
Lasts, patterns, and dies ....................
Traveling outfits ...........................
DEFERRED CHARGES:
Inventory of supplies .......................
Salesmen's sample lines .....................
Prepaid insurance and taxes .................

90,000.00

$

62,307.61
89,846.05
11,275.69

575,288.53
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10,684.34

Miscells.neous prepaid iterns ................ .

174,113 69

$4,105,329.69

J,IABILITIES
CURRENT LIABILITIES:
Trade accounts payable. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Accrued royalties and expenses ............................ .
Accrued pay rolls, commissions, etc ........................ .
Accrued property, excise, and income taxes .................. .
Due to wholly owned subsidiary companies ................. .

$

120,641.05
34,616.53
49,034.17
48,215.80
28,156.16

Total Current LiabilitieJJ.. . . . .. . . . . . . . . . . . . . .. . . . . . .

$

280,663. 71

RESERVES:
Contingencies. . . . . . . . . . . . . . . . . . . . . . . . . . . . . $
Pensions ................................. .
Redemption of Craddock-Terry Co. stock .... .

7,999.58
6,465.00
51,439.50

05,904.08

NET WORTH:
Capital stock (preferred issues of the par value
of $100.00 per share):
First preferred-5% cumulative (Authorized $1,250,000.00). . . . . . . . . . . . . . . . . $1,205,400.00
Second preferred-4% cumulative
(Authorized $1,250,000.00). . . . . . . . . . . . . .
1,242,300. 00
Third preferred-3% cumulative (Authorized
and issued)............................
995,600.00
Common-no par value:
Authorized, shares. .
50,000
Unissued, shares.... 6,818~
In treasury, shares..
20
6,838~
43,161.25
SURPLUS:
$3,486,461.25
Capital surplus:
Premium on stock issued to incorporators. . . $
400. 00
Excess of revalued net assets acquired from
Craddock-Terry Co., 1-23-39, over the par
and stated values of the shares of capital
stock allotted in payment therefor.......
78,022.14
Valuation placed on land and buildings at
F,armville, Va., acquired without financial
outlay pursuant to the terms of a lease. . . .
2. 00
$

78,424.14
40. 00

$

78,384.14
193,916.51

$

272,300.65

Less: Premium on treasury stock. . . . . . . . . .

Earned surplus............................

3,758,761.90

!
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CONTINGENT LIABILITY:
Factored accounts receivable at the Corporation's risk total $55,688.05, of which $39,000.00
are current and $10,500.00 are less than thirty
days past due. A reserve of $7,999.58 has
been provided for possible losses in collection.
$4,105,329.69

CRADDOCK-TERRY SHOE CORPORATION, LYNCHBURG, VIRGlNIA
We have made an examination of the balance sheet of the
Craddock-Terry Shoe Corporation as at November 30, 1940,
and of the statements of profit and loss and surplus for the
fiscal year then ended. In connection therewith we examined
or tested accounting records of the Corporation and other
supporting evidence, and made a general review of accounting methods and of the operating accounts for the period, but
we did not audit the transactions in detail.
Operating properties, except the Lion Brand factory at
Farmville, Virginia, are shown at valuations $173,553.91 less
than net depreciated values reflected by the books of Craddock-Terry Company at January 23, 1939, with subsequent
additions at cost, subject to allowance for current depreciation at rates previously employed. Operating charges are,
therefore, $19,275.9·3 less than they would have been on the
former basis. The Farmville property was acquired without financial outlay pursuant to the terms of a leasehold
agreement, and is carried at a nominal value.
Holders of 446 shares 1irst preferred stock and 66 shareg
second preferred stock of Craddock-Terry Company have declined to surrender their holdings in exchange for shares of
the Corporation on the basis accepted by all other stockholders, and have brought suits to have the fair cash value of
their shares determined. The Corporation has contracted to
reimburse Craddock-Terry Company such amounts as may
be awarded, and has created a reserve for that purpose .equivalent to the basis of par and stated values of its shares accepted .by other stockholders.
In our opinion, subject to the foregoing comments with respect to the allowances for depreciation, the accompanying
balance sheet and related statements of profit and loss and
surplus fairly present the position of Craddock-Terry Shoe
Corporation at November 30, 1940, and the results of its operations for the fiscal year in conformity with generally ae-

Craddock-Terry Co., et als., v. W. D. Powell, et als.

579

cepted accounting principles applied on a basis consistent
with that of the preceding year.
.A. M. PULLEN & COMPANY,

Certified Public Accountants.
Richmond, Virginia, ,January 9, 1941.
pag·e 703} CONDENSED ST.A.TE:MENT OF SURPLUS

November 30, 1940
CAPITAL SURPLUS:
November 30, 1939 . . . . . . . . . . . . . . . . . . . . . . . . $ 79,139.31
Recoveries and Nominal Values assigned to
.Assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

97.0,3

Sundry Charges . . . . ................... ,.... .

79,236.34
852.20

Capital Surplus, November 30, 1940 ........... .

78,384.14

EARNED SURPLUS:
November 30, 1939 ........................ .
Excessive Reserves, Accounts, .Notes, etc.... .
Net Income after Provision for Income Taxes
for Fiscal Year Ended November 30, 1940 ..

312,602.18
6,303.04
58,482.94

377,388.16
DEDUCT:
Adjustment in Taxes, 1939 ....... $ 459.49
Dividends Paid: First Preferred. . . 60,270.00
Second Preferred. 49,692.00
Third Preferred. . 29,868.00
Common . . . . . . . . . 43,182.16
Earned Surplus, November 30, 1940 .......... .
Total Surplus, November 30, 1940 ............ .

183,471.65
193,916.51
272,300.65

Page 704 } CONDENSED PROFIT AND LOSS
STATEMENT
Fi.~cal Year Ended November 30, 1940
Net Sales . . . . ................................ $8,675,941.35
Cost of Sales, Selling, General and Administrative Expenses . . . . . . . . . . . . . . . . . . . . . . .. . . . 8,607,233.33
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Gross Profit from Operations ................. .
Income from Investments and Miscellaneous ..

68,708.02
23,917.06

Net Operating. Income ..................... .
Miscellaneous Non-Operating Charges ........ .

92,625.08

Net Income Before Ta."'<es ................... .
Provision for Federal and State Income Taxes ..

69,265.40'

Profit and Loss Surplus for the Year ......... .

58,482.94

page 705 ~

23,359.68
10,782.46

WELLS EXHIBIT NO. X.

Filed With Depositions Filed With Commissioner's Report
CRADDOCK-TERRY SHOE CORPORATION
Lynchburg, Virginia
Balance Sheet as at Jan. 27, 1940.
ASSETS
CURRENT ASSETS:
Cash.................................................... $
Accounts Receivable·
Customers. . . . . . . .. . .. . . . $
8. 00
Less Reserve. . . . .. . .. . .
7. 00 S
1. 00
Accounts Receivable-Sundry
Current ................. .
Less Reserve .......... .
Bills and Notes Receivable .. .
Less Reserve ............ .
William Iselin & Co., Account
Current ................. .
Inventories:
Finished Goods ........ .
Raw Materials ........ .
In Process ............ .
Damaged Shoes ........ .
Less: Unrealized Mfg.
Gains ................ .

156,607.93

20,410.52

677.58

19,732.94

9,006.79
6,385.10

2,621.69

22,355.63
512,377.89

1,496,204.73
1,114,707.05
205,441.36

14,542.52

2,830,895.66
91,857.46

2,739,038.20

Cash Surrender Value-Life
Ins. Officer .............. .

37,850.~

Total Current Assets.

3,468,229.65

Craddock-Terry Co., et als., v. W. D. Powell, et als.
INVESTMENTS:
Investments in Outside Companies ...................
Investments in Affiliated Companies ...................
Investments in Real Estate ...
Less Reserve .............

4,614.00
90,000.00
20,760.00
496.50

20,263.50

539.73
335.00

204.73

Advances to Officer and Employees ..................
Less Reserve .............

36,325.99
5,789.24

30,536.75

Deposits with Mutual Insurance Cos ..............
Mortgages Receivable-Employees ..................
Less Reserve .............

4,050.00
2,000.00

2,050.00

Mortgages ReceivableOthers ...................
Less Reserve .............

3,846.86
994.00

2,852.86

338,058.93
196,378.21
1,930.62

536,367.76

Less Reserve for Depreciation ...................
Lasts, Patterns and Dies
Carried at ...............
CAPITAL ASSETS-IDLE:
Land and Buildings .........
Less Reserve for Depreciation ...................
DEFERRED CHARGES:
Inventory of Supplies .......
Samples in Hands of Salesmen.
Prepaid Insurance and Taxes.
Misc. Prepaid Expenses ......

114,877.50

•

OTHER ASSETS:
Accounts Receivable-Miscellaneous ..................
Less Reserve .............

CAPITAL ASSETS-ACTIVE:
Land and Buildings .........
Machinery & Equipment, etc.
Leasehold Improvements ....

581

5,387.29

19,105.82

41,031.63

517,261.94
1.00

123,293.00
2,065.95

121,227.05

57,560.59
70,695.18
25,411.18
14,646.65

168,313.60
4,430,942.37
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LIABILITIES
CURRENT LIABILITIES:
Accounts Payable and Accrued Expenses .... .
Reserve for Federal & State Income Taxes ... .

$

700,159.06

Total Current Liabilities ........... .

•

RESERVES:
For Pensions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $
For Contingencies ......................... .
For Capital Stock Adjustment .............. .
CAPITAL STOCK AND SURPLUS:
First Preferred:
Authorized 12,500 Shares of a Pa.r Value of
$100.00 Each.
Issued 12,054 Shares. . . . . . . . . . . . . . . . . . .
Second Preferred:
Authorized 12,500 Shares of a Par Value of
$100.00 Each.
Issued 12,423 Shares...................
Third Preferred:
Authorized 9,956 Shares of a Par Value of
$100.00 Each.
Issued 9,956 Shares....................
Common:
Authorized 50,000 Shares of a No Par Va.lue.
Issued 43,181~ Shares Valued at........
Surplus, Jan. 27, 1940......................

617,897.55
82,261.51

6,960.00
13,370.05
51,439.50

71,769.55

1,205,400.00

1,242,300.00

995,600.00
43,181.25
3,486,481.25
172,532.51

NET WORTH....................

3,659,013.76
4,430,942.37
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WELLS EXHIBIT NO. Y.

Filed With Depositions Filed With Commissioner's Report

CRADDOCK-TERRY SHOE CORPORATIOK
Lynchburg, Virginia

Balance Sheet as at January 25, 1941.

Craddock-Terry Co., et als., v. "\V. D. Powell, et als.
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ASSETS
CURRENT ASSETS:
Cash.................................................... S 126,316.73
Accounts Receivable7.00
Customers. . . . . . . . . . . . . . . $
1.00
6.00 $
Less Reserve .......... .
Accounts Receiva.ble-Sundry
Current ................. .
Less Reserve .......... .

99,347.33
810.47

98,536.86

Bills and Notes Receivable .. .
Less Reserve ............ .

7,572.82
5,648.70

1,924.12

William Iselin & Co., Account
Current ................. .
Inventories:
Finished Goods ........ .
Raw Materials ........ .
In Process ............ .
Damaged Shoes ........ .

100,461.98
682,576.67

1,425,404.64
1,146,589.01
198,718.04
11,731.83

2,782,443.52

Cash Surrender Value-Life
Ins. Officer .............. .

38,650.00

Total Current Assets.

3,730,448.90

INVESTMENTS:
Investments in Outside Compe.nies .................. .
lnvest,ments in Affiliated Companies .................. .
Investments in Real Estate .. .
Less Reserve ............ .

19,060.00
911.96

18,148.04

OTHER ASSETS:
Accounts Receivable-Miscellaneous ................. .
Less Reserve ............ .

400.00
335.00

65.00

Advances to Officer and Employees ................. .
Deposits with Mutual Insurance Cos ............. .
Mortgages ReceivableOthers .................. .
Less Reserve ............ .

4,614.00
90,000.00
112,762.04

38,426.50
4,834.83

3,261.86
994.00

2,267.86

45,594.19
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CAPITAL ASSETS-ACTIVE:
Land and Buildings ........ .
Machinery & Equipment, etc.
L~hold Improvements ....

387,326.94
239,763.51
1,930.62

629,021.07

Less Reserve for Depreciation ... ; .............. .

43,332.49

Lasts, Patterns and Dies
Carried at .............. .
CAPITAL ASSETS-IDLE:
Land and Buildings ........ .
Less Reserve for Depreciation .................. .

585,688.58
1.00

123,293.00

DEFERRED CHARGES:
Inventory of Supplies ...... .
Samples in Hands of Salesmen.
Prepaid Insurance and Taxes.
Misc. Prepaid Expenses ..... .

4,131.81

119,161.19

60,886.05
78,531.80
23,041.47
16,865.31

179,324.63
4,772,980.53

LIABILITIES:
CURRENT LIABILITIES:
Accounts Payable and Accrued Expenses .... .
Notes Payable-Banks .................... .
Reserve for Federal & State Income Taxes ... .

S 705,381.74
345,000.00
10,782.46

Total Current Liabilities ........... .

1,061,164.20

RESERVES:
For Pensions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
For Contingencies ......................... .
For Capital Stock Adjustments ............. .
CAPITAL STOCK AND SURPLUS:
First Preferred:
Authorized 12,500 Shares of a Par Value of
$100.00 Each.
Issued 12,054 Shares...................
Second Preferred:
Authorized 12,500 Shares of a Po.r Value of
$100.00 Each.
Issued 12,423 Shares. . . . . . . . . . . . . . . . . . .
Third Preferred:
Authorized 9,956 Shares of a Par Value of
Sl00.00 Each.
Issued 9,956 Shares . . . . . . . . . . . . . . . . . . . .

S

6,420.00
7,999.58
51,439.50

1,205,400.00

I , 242,300.00

995,600.00

65,859.08

Craddock-Terry Co., et als., v. W. D. Powell, et als.
Common:
Authorized 50,000 Shares of a No Par Value.
Issued 43,181 ~ Shares
Valued at......... . . . . . . $43,181.25
Less 20 Shares in Treasury. .
20. 00
Surplus. . . . . . . . . . . . . . . . . . . . . . .
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43, 161. 25
3,486,461.25
159,496. 00

NET WORTH........

3,645,957.25
4,772,980.53

page 707 ~ EXCEPTIONS TO REPORT OF SPECIAL
COMMISSIONER S. DuVAL MARTIN.
Filed May 6, 1941.
Exceptions taken by Edmund A. Saunders, Jane Quinn
Saunders, Ann Lee Saunde1·s, The First and Merchants National Bank of Richmond, Virginia, and Edmund A. Saunders as Trustees for Jane Quinn Saunders and others,
Thomas Purcell, and Louisa P. Allen, all of the complainants
in the above styled cause except W. D. Powell, to the report
of S. Duval Martin, Special Commissioner, to whom this cause
was referred by decree made herein on February 20, 1941,
and which report bears date and was filed in the Clerk's Office of the Corporation Court of the City of Lynchburg on
..:\ pril 28, 1941 :
FIRST EXCEPTION: The undersigned complainantR
aforesaid except to that part of the report of said Special
Commissioner in response to the fourth inquiry directed by
said decree which is specifically answered by the Commissioner in the following· words and figures:
"Fourth Inquiry. ·we find no material different1e in the
'fair cash value' of the shares of complainants in Craddockrrerry Company as between the 13th day of November, 1938,
and the 22nd day of .January, 1939. We find that the fair cash
value of said stock on each of said days to be $49.00 pe1" share
for the first preferred and $32.50 per share for the second
preferred''
The gTound upon which this exception is taken is that the
fourth inquiry directed by the Court in said depage 708 } cree of February 20, 1941, and the answer of said
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Special Commissioner to said inquiry was not
necessary and is immaterial to the issues now before the
Court in this cause in view of the written election of complainants heretofore filed in said cause, by which it is claimed
that the plan of sale of the assets of Craddock-Terry Company and the distribution of various classes of stock issued
and delivered by Craddock-Terry Shoe Corporation in return therefor worked a liquidation of the Craddock-Terry
Company, and that the rig·hts of the undersig11ed complainants in such liquidation are fixed by their respective stock
certificates.
Wherefore, the undersig11ed complainants do except to the
said report of the said Special Commissioner and pray that
their said Exception may be sustained and that the said re})Ort may be corrected in the manner indicated by said Exception.

EDMUND A. SAUNDERS,
JANE QUINN SAUNDERS,
ANN LEE SAUNDERS,
THE FIRST AND MERCHANTS NATIONAL
BANK OF RICHMOND, VIRGINIA, and
EDMUiND A. SAUNDERS,
Trustees for J·aue Quinn Saunders and others.
THOMAS PURCELL,
LOUISA P. ALLEN,
By Counsel.
MEADE & TALBOTT, Counsel.
page 709 ~ EXOEPTLONS TO R,E-PORT OF SPECIAL
COMMI8SIONER S. DuVAL MARTIN.
Filed May G, 1941.
Exceptions taken by W. D. Powell, one of the complainants in the above styled cause, to the report of S. Duval Martin, Special Commissioner, to whom this cause was referred
by decree made herein on February 20, 1941, and which report bears date .and was filed in the Clerk's Office of the Corporation Court of the City of Lynehburg· on A.pl'il 28, UJ41 :
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FIRST EXCEPTION: Complainant W. D. Powell excepts
to that part of said report made in response to the second inquiry directed by said decree which is specifically answered
by said Commissioner in the following words and figures: ·
''Second Inquiry. Enough cash would not have been realized
to pay all the stockholders of second pref erred stock in Craddock-Terry Company the par value of their shares. The total amount applicable to payment on second preferred stock
would be $130,452.00; which sum divided among the 12,500
shares of second preferred would amount to $10.44 per share
that the holders of the second preferred stock should receive."
The grounds upon which this exception is taken are :
(a) That the papers in this cause, including all depositions
taken and all exhibits filed, clearly show that enough cash
would have been realized under an orderly liquidation of all
of the stock issued and delivered by Craddock-Terry Shoe
Corporation as consideration for the transfer of
page 710 } all of the assets of Craddock-Terry Company to
pay all stockholders of second preferred stock in
Craddock-Terry Company tl1e par value of their shares of
$100.00 per share, amounting to the sum of $1,250,000.00;
(b) That enough cash would l1avc been realized under such
orderly liquidation of said stock to pay a much larger percentage per share on the second preferred stock of said Craddock-Terry Company than $10.44 per share as det~rmined by
said Commissioner in 11is report;
(c) That those stockholders of Craddock-Terry Company
who accepted and approved the plan of sale of the assets of
such Company as a going concern to the Craddock-Terry Shoe
Corporation, and in accordance with such plan cancelled and
surrendered their stock certifieates and accepted in return
therefor stock issued by Craddock-Terry Shoe Corporation,
surrendered their rights in Craddock-Terry Company so that
they are entitled only to rights given them under their certificates issued by Craddock-Terry Shoe Corporation while
complainants arc entitled under their certificates of stock in
Craddock-Terry Company to be paid $100.00 per share in
liquidation. Complainants are entitled to a priority as to the
payment of such $100.00 per sl1are over any rig·ltts whicl1 nll
of the consenting stockholders who accepted stock in Crad-
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dock-Terry Shoe Corporation may have insofar as the assets of Cr~ddock-Terry Company transferred to CraddockTerry Shoe Corporation is concerned. Accordingly, the value
of the stock given by Craddock-Terry Shoe Corporation in
return·fo1, ·the assets of Craddock-Terry Company having exceeded in value the total par value of all of complainants'
stock,. they are entitled to be paid $100.00 per share.
SECOND EXCEPTION: Complainant w·. D. Powell excepts to that part of the report of said Special Commissioner
in response to the fourth inquiry directed by said decree which
is specifically answered by the Commissioner in the following words and figures :
''Fourth Inquiry. We find no material difference in the
"fair cash value'' of the shares of complainants in CraddockTerry Company as between the 13th day of November, 1938,
and the 22nd day of January, 1939. We find that the fair
cash value of said stock on each of said days to be $49.00 per
share for the first preferred and $32.50 per share for the
second preferred.''
The ground upon which this exception is taken
page 711 } is that the fourth inquiry directed by the Court
in said decree of February 20, 1941, and the answer of said Special Commissioner to said inquiry was not
necessary and is immaterial to the issues now before the
Court in this cause in view of the written election of complainants heretofore filed in said cause, by which it is claimed
that the plan of sale of the assets of Craddock-Terry Company and the distribution of various classes of stock issued
and delivered by Craddock-Terry Shoe Corporation in return
therefor worked a liquidation of the Craddock-Terry Company, and that the rights of the undersigned complainant in
such liquidation are filed by his stock certificates.
"'\Vherefore, the said complainant, W. D. Powell, doth except to the said report of the said Special Commissioner nrnl
prays that his said Exceptions may he sustained and that
the said report may he corrected in the manner indicated hy
said Exceptions.

·w.
1'fEADE & TALBOTT, Counsel.

D. POWELL,
By Counse 1.

Craddock-Terry Co., et als., v. W. D. Powell, et als.
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DEFENDANTS' EXCEPTIONS TO THE REPORT OF SPECIAL COMMISSIONER S.
DUVAL MARTIN, FILED IN THE ABOVE ENTITLED
CAUSE ON, TO-WIT, APRIL 28, 1941.
Filed M:ay 6, 1941.

Each and all of the defendants without waiving but expressly saving and reserving their objections and exceptions
to the decree of reference under which said report was made,
except to said report in the respects hereinafter set forth
upon the following grounds and for the following reasons:

I.
Said report finds ( upon the ''First'', ''Second'' and
"Third'' inquiries ordered) that if all the shares of the various classes of capital stock of Craddock Terry Shoe Corporation (12,500 shares of its First Preferred, 12,500 shares of its
Second Preferred, 9,956 shares of its Third Preferred, and
43,323% shares of its Common) had been by it delivered to
Craddock Terry Company and all had then been offered for
sale by Craddock Terry Company the orderly method of selling the same would have been through brokers or a syndicate of brokers under some underwriting agreement, or some
agreement of that. general nature, and the offering of ~aid
stock throug·hout the country, and if this had been done all
of said stock could have been sold in one year after Januarv
23, 1939, at prices which, after payment of expenses, woul~l
have left a net sum of $1,380,452 distributable to stockholderH
of Craddock Terry Company-that is, sufficient to pay the
par of $100 a share to the holders of the 12,500 shares of
Craddock Terry Company's First Preferred nud $10.44 a
share on the 12,500 Hhares of its Second Preferred.
page 713

~

Said finding is erroneous, because:

(a). Said report frankly states that although the Special
Commissioner had coni:;idered as far as he could every element and factor in his effort to determine what would be a
reasonable gross price to be expected for said capital stock
of Craddock Terry Shoe Corporation if it had been sold m1der the aforesaid method, he vms, because of lack of knowl-
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edge as to how to accurately evaluate the various elements or
factors, still left in the position of being able to only determine what in his judgment or opinion would be the g-ross
prices to be expected if all of said capital stock had been sold
by said method. The Special Commissioner being thus confessedlv unable to evaluate the various elements or factors
entering into and essential to a finding of the gross prices
that might have been expected from such a theoretical sale
of all of said stock in the past, the report's finding the ref ore
as to the amount of money that might have been realized in
cash for all the stock through such a sale is but a guess or
opinion unsupported by proof or testimony, but avowedly
made without any evaluation of the various factors or elements that bad necessarily to be considered and determined
in arriving· at such finding.
(b). Furthermore, such finding rests erroneously upon a
purely hypothetical or supposititious state of facts as of the
year following· January 23, 1939, and which theoretical state
o.f facts the said report, complainants' pleadings and proof
and the whole record in this cause show has never existed or
been claimed to have existed; and, then upon the incompetent and inadmissible testimony consisting of a guess or opinr
ion formed by a witness in :March, 1941, of what might have been a result if such hypothetical state of facts had occurred
in the year following January 23, 1939.
(c). The several complainants as holders respectively of
certain shares of First Prefened stock and the complainant
Powell as holder also of certain shares of Second Preferred
stock of Craddock Terry Company, are, by force of the Virginia Statutes (Sections 3820a and 3822 of the Code of Virginia), not entitled to be paid or to recover from these defendants or any of them anything on account of their said respective shares on a basis of what might have been realized
by said Craddock Terry Company as if it had received and
sold all of said capital stock of Craddock Terry Shoe Corporation.
To promote the interest of all ifa:1 stockholders Craddock
Terry Company on, to-wit, January 23, 1939, and as a goingconcern made sale of all its assets ( other than its corporate
franchise) and good will to Craddock Terry Shoe Corporation; and the hundreds of holders of practically all the shares
of stock of Craddock Teny Company ( other than complainants holding in the aggreg·ate 446 shares of its outstanding
12,500 shares of First Preferred stock and less than one pel'
centum of its outstanding 12,500 shares of Second Preferred
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stock) had consented in writing to said sale and to the terms
thereof, and pursuant thereto surrendered to Craddock Terry
Company their shares of its stock and received in exchange
therefor shares of stock of said Craddock Terry Shoe Cor- ·
po ration.
page 714 } The finding of said report that if all Craddock
Terry Shoe Corporation's said capital stock which
would have been deliverable to Craddock Terry Company
pursuant to the terms and conditions of said sale if every
stockholder of Craddock Terry Company had consented
thereto, had been delivered to Craddock Terry Company and
then sold by it, enough cash would have been realized to pay
to holders of its 12,500 shares of First Preferred stock the
$100 par of their shares and to holders of its 12,500 shares
of Second Preferred stock $10.44 per sliare, is contrary not
only to the terms and conditions of said sale by Craddock
Terry Company to Craddock Terry Shoe Corporation, but
also contrary to the express provisions made by said statutes
as to the rights of holders of said shares of Craddock Terry
Company stock who should not consent to and unite in said
sale.
And, furthermore, to give effect to such finding would have
- the following inequitable and illegal result:
1. Although the few dissenting· complainants' First Preferred shares in Craddock Teny Company as a going concern were worth only $49.00 a share ( as found by said report) these dissenting complainants would receive $100 for
each such share. The payment to them of that excess of
$51.00 a share above what each such share was worth, and
aggregating, to-wit, $22,746 for their 446 shares of First
Preferred stock, would be made from the assets held for their
consenting fellow-stockholders. This is in conflict with and
contrary to the intentment and provision of Code Section
3820a that such sale by Craddock Terry Company to Craddock Terry Shoe Corporation shall not effect a dissolution of
Craddock Terry Company and the statutorily prescribed
rights of stockholders dissenting to such sale.
2. The hundreds of fellow-stockholders of complainants in
Craddock Terry Company consenting- to and uniting in the
terms of sale of that company's assets to Craddock Terry
Shoe Corporation and who thus became stockholders of Craddock Terry Shoe Corporation would unjustly bear the whole
of the capital losses and financial difficulties of Craddock
Terry Company that rendered even its existence precarious,
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and the complainants would thereby esca~e bearing their just
proportion of that company's losses and,[tlifficulties.
3. The complainant stockholders would receive the benefit
the enhanced value of the capital stock! of Craddock Terry
Shoe Corporation that was received by Cnaddock Terry Company as part' of the consideration for the )sale made by Craddock Terry Company and which they opp9sed and from which
they dissented. That was the capital stotck of a corporation
owning· .the. same assets and business the ·etofore owned and
operated by Craddock Terry Company: evertheless, unlike
Craddock Terry Company it had no carital deficit, no accumulation of unpaid dividends, no impairment of credit, no
charter provision precluding· it from raising· funds by encumbering its property, and no inability tol pay dividends for
many years, but was in a position to pay dividends promptly
from its earnings if it should have earnings.

of

1

CRADDOCK TERRY co I p A.NY,
CRADDOCK TERRY SI-I~E CORPORATION
A:ND ALL THE OTHER DEFENDANTS,
By MALCOLM HARRIS,
KEMP, HOBBS & DAVID ON,
Their Attorneys.

r

page 715 ~ COURT'S MEMORANDUi FOR DECREE.
'b.,iled in Clerk's Office of Corporation rourt of Lynchburg·,
June 10th, 1941.

Vl. D. Powell, et als.,

v.

Craddock-Terry Company, et als.

I

The decree of reference entered on February 20th, l 941,
adjudicated the principles of the ca.use lso far as the exceptions taken to the Special Commissionh's report are concerned, except as to the findings mad¢ hy him as to tlw
amounts realizable had there been an ol~·derly liquidation of
the stock received by Craddock-Terry pompany for its a8sets transferred to Craddock-Terry Shge Corporation.
The solution of the problem must of/ necessity have bee11
in large measure .empirical. Under t ·e rulings heretofol'e
made in the cause, complainants' rights had been trespassed
upon. An injury had been done them for which they were
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entitled to compensation. Craddock-Terry Company, acting·
through its directors, had put it beyond the reach of complainants to definitely and clearly show the quantum of this
injury; the amount of damages which they had sustained.
Their rights to payment out of the assets liquidated in preference to stockholders of inferior classes of stock had been violated. Under such circumstances the party damaged is not
required to show with meticulous accuracy the pecuniary
amount of his damage. If this were the case, many breaches
of trust would go uncompensated. As illustrative of the general principle involved, although not analogous in their facts,
I refer to the following cases decided by our Supreme Court
of Appeals: Chesapeake .ct Pot. Tel. Co. v. Carless, 127 Va.
5; Anchor v. .Admas, 139 Va. 388; Brid,qewater Plow Company
v. .Ashby, 159 Va. 439; Wood v. Pender-Doxey, 151 Va. 706.
Cf. also the recent case of Palmer v. Connecticut Railway .&
Lighting Co., 61 S. Ct. 379.
The Special Commissioner's conclusions seem to me to he
well reasoned, and his findings supported by the record, gen~ral knowledge and experience. It is true that his report is
_based on a disposition of the stock by some conventional
met.hod. The wording of the inquiry, no doubt, imposed limits within which he acted. But liquidation need not have
been accomplished necessarily by stereotyped methods of
selling the stock. To my mind it was highly improbable that
some method would not have been devised to protect the interests of the holders of Class '' C '' and common
page 716 } stock. And I entertain no serious doubt, judging
from the diligence and effort that the record in
this litigation discloses has been used in effecting the reorganization throug·h the sale to Craddock-Terry Shoe Corporation, that some plan would have been devised by which the
holders of the first preferred would have been paid in full;
the holders of the second preferred would have been paid
as much as the Special Commissioner found they would ha-ve
received, if not more, and the equities of inferior classes of
stock preserved in some manner a.nd to some extent.
Under the peculiar circumstances existing, all in all, I am
of the opinion that the :findings of the Special Commissioner
are eminently fair to all parties concerned, and will therefore confirm his report and decree in accordance tberewitl1.

HENRY C. LEIGH,
Judge, designate.
1'fay 24th, 1941.
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And now at this day, to-wit, at Lynchburg Corporation Court, June 10th, 1941, the date first
hereinbefore mentioned.
This cause came on this day to be again. heard on the papers formerly read, the report of S. Duval Martin, Esquire,
appointed a Special Commissioner by decree entered in this
cause on February 20, 1941, to take, state and report to the
Court certain inquiries therein set forth, filed in the Clerk '8
Office of this Court on April 28, 1941, together with the depositions and exhibits therewith, upon tl1e exceptions to said report taken on behalf of W. D. Powell, one of the complainants, exceptions taken thereto by Edmund A. Saunders and
others, the remainder of the complainants, and exceptions
thereto taken by all of the defendants respectively, motion
made by the duly qualified Executor under the will of
Thomas W. Purcell, deceased, and motion made by the duly
qualified Administrator c. t. a. of the estate of John W. Craddock, deceased, and was argued by counsel.
It appearing· that Thomas vV. Purcell, one of the complainants in this cause, is now dead, and that the First and Merchants National Bank of Richmond, Virginia, has qualified
as the Executor named in his last will and testament, and
on its motion, it is adjudged, ordered and decreed that thif,;
cause be and the same is liereby revived as to his estate in
the name of his duly qualified E·xecutor aforesaid, and which
shall be allowed to represent his estate as one of the complainants in this cause.
It appearing· that ,John W. Craddock, one of the defendants in this cause, is now dead, and that Thomas tT. ,vmiams
has qualified as Administrator c. t. a. of his estate~ and 011
moiion of said Administrator c. t. a., it is adjudg·ed, ordered
and decreed that this cause be and the same is herebv revived as to his estate in the name of his· dulv
page 718 ~ qualified Administrator c. t. a. aforesaid, and sai;l
cause shall continue against said Thomas tT. vViIliams, Administrator c. t. a. of the estate of the said John
w·. Craddock, deceased, as one of the defendants therein.
Upon consideration of the report of S. Duval Martin, Special Commissioner aforesaid, and for reasons set forth in a
memorandum of the Court which is filed among the papers
of this cause and made a part thereof, the Court. doth ove1·rule all exceptions taken to said report, both on behalf of
W. D. Powell and other complainants, a.nd on behalf of a11
of the defendants respectively in this cause, and perceiving·
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no Just cause of c;ception thereto itself, doth approve and
contirm the same.
The refore, it is considered by the Court and it doth so adjudge, order and decree:
That W. D. Powell, one of the complainants, do recover'
and have of all of the defendants, namely: Craddock-TerryCompany, John A. Faulkner, Thomas J. Williams, Administrator c. t. a. of t4e estate of John W. Craddock, deceased,
D. H. Dillard, J. T. -Noell, Jr., John W. James, John M.
.Miller, Jr., T. G. Hobbs, Charles G. Craddock, L. F. Almond
and Craddock-Terry Shoe Corporation, the sum of $12,889.04,
with six per cent interest thereon from the 23rd day of J anuary, 1940, until paid, together with his costs in this behalf
expended.
That First and Merchants National Bank of Richmond,
Virginia, and Edmund A. Saunders, Trustees for Jane Quinn
Saunders and others, of complainants, do recover and have
of all of the defendants, namely: Craddock-Terry Company,
John A. Faulkner, Thomas J. Williams, Administrator c. t.
a. of the estate of John W. Craddock, deceased, D. H. Dillard,
J. T. Noell, Jr., John W~ James, John M. Miller, Jr., T. Q.
Hobbs, Charles G. Craddock, L. F. Almond and CraddockTerry ·Shoe Corporation, the sum of $10,000.00, with six per
cent interest thereon from the 23rd day of January, 1940,
until paid, together with their costs in this behalf expended.
That Edmund A. Saunders, another of compage 719 ~ plainants, do recover and have of all of the defendants, namely: Craddock-Terry Company,
John A. Faulkner, Thomas J. ·wmiams, Administrator c. t. a.
of the estate of John W. Craddock, deceased, D. H. Dillard,
J. T. Noell, Jr., John W. James, John M. Miller, Jr., T. G.
Hobbs, Charles G. Craddock, L. F. Almond and CraddockTerry Shoe Corporation the sum of $20,000.00, with six per
cent interest thereon from the 23rd day of January, 1940,
until paid, together with his costs in this behalf expended.
That Jane Quinn Saunders, another of complainants, do
recover and have of all of the defendants, namely: CraddockTerry Company, John A. Faulkner, Thomas J. Williams, Administrator c. t. a. of the estate of- John vV. Craddock, deceased, D. H. Dillard, J. T. Noell, Jr., John W. ,James, ,John
M. Miller, Jr., T. G. Hobbs, Charles G. Craddock~ L. F. Almond and Craddock-Terry Shoe Corporation, the sum of
$200.00, witl1 six per cent interest thereon from the 23rd day
of January, 1940, until paid, together with her costs in this
behalf expended.
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That Ann Lee Saunders, another of complainants, do recover and have of all of the defendants, namely: CraddockTerry Company, John A. Faulkner, Thomas J. "Williams, Administrator c. t. a. of the estate of John W. Craddock, deceased, D. H. Dillard, J. T. Noell, Jr., John W. James, John
M. Miller, Jr., T. G. Hobbs, Charles G. Craddock, L. F. Almond and Craddock-Terry Shoe Corporation, the sum of
$200.00, with six per cent interest thereon from the 23rd day
of January, 1940, until paid, together with her costs in this
behalf expended.
That First and Merchants National Bank of Richmond,
Virginia, the duly qualified Executor of Thomas W. Purcell,
who, until his death, was another one of the complainants, do
recover ·and have of all of the defendants, namely: Craddock-Terry Company, John A. Faulkner, Thomas J. Williams, Administrator c. t. a. of the estate of John W. Craddock, deceased, D. H. Dillard, J. T. Noell, Jr., John W. James,
John M. :Miller, Jr., T. G. Hobbs, Charles G. Cradpag·e 720 ~ dock, L. F. Almond and Craddock-Terry Shoe Corporation, the sum of $1,000.00, with six per cent
interest thereon from the 23rd day of January, 1940, until
paid, together with its costs in this behalf expended.
That Louisa P. Allen, another of complainants, do recover
and have of all of the defendants, namely: Craddock-Terry
Company, John A. Faulkner, Thomas J. Williams, Administrator c. t. a. of the estate of John W. Craddock, deceased,
D. H. Dillard, J. T. Noell, Jr., John V-.7. James, John M. Miller,
,Tr., T. G. Hobbs, Charles G. Craddock, L. F. Almond and
Craddock-Terry Shoe Corporation, the sum of $1,000.00, with
six per cent interest thereon from the 2:3rd day of January,
1940, until paid, together with her costs in this behalf expended.
And each and all of the complainants objected and excepted
to the action of the Court in overruling their respective exceptions to the report of S. Duval Martin, Special CommiHsioner aforesaid, upon the grounds therein stated, and to the
·action of the Court in not allowing legal interest on their respective money judgments awarded in this decree from tTanua ry 23, 1939, instead of January 23, 1940.
And each and all of the defendants objected and excepted
to this decree upon the following· grounds: That for reasonR
set forth in their duly filed written exceptions to said report
of said Special Commissioner their said exceptions should
have been sustained, and should not have been overruled; and
that this decree in adjudging, ordering and decreeing that the
several complainants recover from these defendants the
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sums respectively as above set forth is contrary to and in
conflict with valid statutes of the State of Virginia, and especially the statutes of said State embodied and set forth in
Sections 3820 (a) a11d 3822 of the Virginia Code, and is contrary to the contract between the stockholders of CraddockTerry Company and that company and contrary to the contract between the stockholders inter sese; that the interest
date is incorrectly arrived at, and that in no event should
there be any decree ag·ainst any director or
page 721 r against Craddock-Terry Shoe Corporation, the
purchaser.
.
It appearing to the Court that the fee of $325.00 charg·ed
by S. Duval Martin, Special Commissioner aforesaid, for his
services in making said report, and the sum of $79.40 incurred
in connection therewith, are proper and reasonable, the Court
doth adjudge, order and decree that said sum of $325.00 be
allowed said Special Commissioner for his services herein,
and that the expenses incurred by him in connection with the
making· of said report in the amount of $79.40, be and the
same are hereby allowed, and that the aforesaid sums be taxed
by the Clerk of this Court as a part of the costs of this suit.
It is further adjudged, ordered and decreed that the Clerk
of this Court shall docket this decree as a money judgment
in favor of the respective complainants on the judgment lien
docket in his office.
And the defendants, each and all of them, intimating to
the Court their intention to apply to the Supreme Court of
Appeals of Virginia for an appeal and sitpersedeas to this
decree against them and in favor of each and all of the complainants, it is ordered that execution of this decree be suspended for ninety days from the elate thereof upon the defendants or some one or more of them executing within five
days from the date of said decree before the Clerk of this
Court in lieu of the suspending bond provided for by Section 6338 of the Code of Virginia a bond, with approved
surety, conditioned as required for a su.perscdeas pursuant
to Section 6351 of the Virginia Code, in the penalty of $54,000.00.
Given under my hand this 9th day of June, 1941.

HENRY C. LEIGH, ,Judge~
To the Clerk:
Please enter the foregoing decree.

H. Q.L.
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STIPULATION.

· WHEREAS, the undersigned Craddock Terry Company,
a Corporation, John A. },aulkner, Tbos. J. )Villiams, Administrator, c. t. a. of the Estate of tT ohn vV. Craddock, deceased,
D. H. Dillard, J. T. Noell, Jr., John W. James, John l\lI. Miller,
.Jr., T. G. Hobbs, Charles G. Craddock, L. P. Almond and
Craddock '11erry .Shoe Corporation, were the defendants in
that certain chancery suit heretofore pending in the Corporation Court of the City of Lynchburg, Va., under the short
style of "W. D. Powell and others v. Craddock Terry Company and others", and the undersig·ned "\V. D. Powell, First
and Merchants National Bank of Richmond, Va., and Edmund A. Saunders, Trustee for Jai1e Quinn Saunders and
others, Edmund A. Saunders, ,Jane Quinn Saunders, Anne
Lee Saunders, said First and Merchants National Bank of
Richmond, Va., as Executor of Thomas W. Purcell, deceased,
and Louisa P. Allen, were the complainants in said suit; and
WHER,EAS, said complainants have been notified by said
defendants that the latter intend to apply to the Clerk of said
Corporation Court for a transcript of the record in said chancery suit for purposes of appeal to the Supreme Court of Appeals from the final decree pronounced by said Corporation
Court in said chancery suit on, to-wit, .Jnne 10, 1941, and all
of said defendants and complainants desire to save needless
expense and unnecessarily lengthening said record and the
transcript thereof:
THEREFORE·, it is hereby stipulated and agreed by and
between said complainants, by Edwin B. Meade, their counsel and attorney of record in said chancerv suit, and said defendants, by Kemp, Hobbs and Davidsoii and Malcolm K.
Harris, their counsel and attorneys of record in said chancery suit, as follows :

I.
The following described original exhibits filed with the e,Tidence taken in said suit shall not be copied into the transcript of the record thereof but. said original exhibits 8lrn 11
accompany and be a part of the transcript of said record with
like effect for purposes of appeal ns if the same lrnd been
copied at Ieng-th into such transcript, viz:
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a. Printed Record No. 2152 of the action for Declaratory
Judgment formerly pending in the Supreme Court of Appeals of Virgfoia, at Richmond, Va., wherein said Vv. D.
Powell was plaintiff and Craddock Terry Company, et als.,
were defendants; and which printed record embraces the proceedings in said action in the Corporation Court of the City
of Lynchburg, Va.
b. Printed Reply Brief of said Powell in said Court of
Appeals in said action.
c. Printed Supplement to Record in said Court of Appeals
in said action and Craddock Terry Company's '' Motion to
Dismiss'' said action in said Court of .Appeals.
d. Typewritten Supplement to Record in said action in said
Court of .Appeals and said Powell's answer to said '' Motion
to Dismiss", in said Court of .Appeals.
page 723 ~· e. Attested copy of the judgment of, to-wit,
February 26, 1940, of said Court of Appeals in
said action affirming said Corporation Court's judgment in
said action.

II.
.As the above described original exhibits are duplicates of
the record and proceedings in said Court of Appeals of the
aforesaid action for Declaratory Judgment, the aforesaid
original exhibits are not to be printed as a part of the transcript of the record in the aforesaid suit in chancery, unless
the Supreme Court of Appeals of Virginia shall direct that
such be done.

III.
There shall not be copied into the transcript of the record
of said suit or accompany said transcript any printed or
typewritten original exhibit .filed with the evidence in said
chancery suit that is copied at. larg·e in any of the depositions
filed in said suit. However, all other printed original exhibits
filed with any of the pleadings in said suit or as part of the
testimony therein (including any such printed exhibits as were
returned with the Report of the Special Commissioner, S.
Duval Martin, Esquire) and not copied at large in any of the
depositions in said suit, shall accompany said transcript and
he and become. a part thereof with like effect as though copied
}lt large therem.
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IV.

It is stipulated that after the institution of said chancery
suit by W. D. Powell as complainant suing on behalf of himself and other stockholders of Craddock Terry Company
similarly situated, and the filing of his original bill of complaint therein, all the other aforesaid complainants as severally holders of First Preferred shares of stock of said
Craddock Terry Company, severally filed in said suit on, towit, June 26, 1939, their petitions praying to be made parties
complainants, and that by decree of said Court in said suit
of, to-wit, June 26, 1939, they were admitted and made such
parties complainants; and that after said Powell, as such
complainant, filed his amended bill of complaint in said suit
all the other aforesaid complainants, as such stockholders as
aforesaid, severally filed their petitions in said suit on, to-wit,
July 27, 1939, praying to be made complainants therein, and
that by decree of said Court in said suit of, to-wit, July 27,
1939, they were admitted and made such complainants. It
is accordingly further stipulated that the Clerk of said Court
shall not copy into said transcript of the record any of said
petitions filed on June 26, 1939, but shall copy into the r-ecord all of the aforesaid petitions that were filed on July 27,
1939; and it being further agreed that the form and language
of the petitions filed on June 26, 1939, a.re substantially the
same as those filed on July 27, 1939, and which latter are to
be copied into the transcript.

v.
For purpose of identification each original exhibit that ii;;,
as aforesaid, to accompany and be a part of the transcript
of the record of said chancery suit without being copied
therein is to be marked by the Clerk of said Corporation
Court "Powell, etc. v. Craddock Terry Company,
page 724 ~ etc., Corporation Court of Lynchburg, Va.'' and
such marking be sig11ed by said Clerk.

VI.
This stipulation shall be filed with the Clerk of said Corporation Court and forthwith be and become part of the rec>ord in said chancery suit, and copied in the transcript of the
1·ecord thereof for purposes of appeal.
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Given under our hands this 20th day of June, 1941.

W. D. POWELL,
FIRST AND MERCHANTS NATIONAL
BANK OF RICHMOND, VA., and
EDMUND A. SAUNDERS,
Trustees for Jane Quinn Saunders and others,
EDMUND A. SAUNDE:RS,
JA.NE QU:L.~N SAUNDERS,
ANNE LE:E S.AiU.NDERS, said
FIRST AND MERCHANTS NATIONAL
BANK OF RICHMOND, VA.,
As Executor of Thomas W. Purcell, Deceased, and
LOUISA P. ALLEN,
By EDWIN B. MEADE,
Their Counsel.
CRADDOCK TERRY COMPANY,
A Corporation,
.JOHN A. FAULKNER,
THOS. J. WILLIAMS,
Administrator c. t. a. of the Estate of
John W. Craddock, Deceased,
D. H. DILLARD,
J. T. ,NOELL, JR.,
JOHN W. JAMES,
JOHN M. MILLER, JR.,
T. G. HOBBS,
CHARLES G. CR.ADDOCK,
L. P. ALMOND and
CRADDOCK TERRY SHOE CORPORATION.
By MALCOLM K. HAR.RIS &
. KEMP, HOBBS & DAVIDSON,
By .............................. .
Their Counsel.
page 725
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I, Hubert H. Martin, Clerk of the Corporation
Court for the City of Lynchburg, do certify that
the foregoing- is a true transcript of the record in the chancery cause of V\7• D. Powell, et al., v. Craddock-Terry Company, a corporation, et al., and I do certify that notice as required by Section 6339 of the Code of Virginia has been duly
g·iven as appears by a paper writing filed with the record of
Haid cnuse. I also certify that the bond required by the de-
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cree of June 10th, 1941, in said cause, was duly given according to said decree.
The Clerk's fee for making this transcript is $40.00.
Given under my hand this 30th day of June, 1941.

HUBERT H. MARTIN, Clerk.
A Copy-Teste:
M. B. WATTS, C. C.
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