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trust and the trustee being directed so to do, made sale of
the said properties in accordance with the terms of the trust
deed, at which sale the said Fred G. Enos as auctioneer, cried
off said property and the plaintiffs, being the hfghest bidder,
became the purchasers and again the fee simple c:>wners.
9. Your plaintiffs further allege that on the 24th day of
July, 1957, Glens Falls Insurance Company, acting
page 3 ~ by and through its authorized agent Fred G. Enos,
delivered to plaintiffs a rider making the loss, if
any, payable to plaintiffs, as the nmned insured, and also
eliminated the trustee's interest.
10. Plaintiffs allege that on the _11th day of February, 1958
the building nmnbered ·926 Seventh Street, Portsmouth, Virginia, was completely destroyed by ~e and due proof of loss
was properly filed with c;Iefendant.
11. Plaintiffs further allege that demand was made of defendant. for payment and pf)r_yment w~· d_enied.
12. Th~t: the· reas-on ;assigned .for non~payment. was' th~t the
insert in the poliey 'Pf insurance as: issued ·by def~ndant 's ·
ag~nt, Fred G.· Enos, was fox a mer~ntile building, and that
said building w~ v~n,t for .a; pe:dod. of. more than ninety
(90) days precedingthe-:firet an.:d'th.e"~lfor~th-e plaintiffs w:ere
not entitled to 'the benelts of -~aim! _policy :~d _this the defendant claiins. to be true. ·even t:b.ougJ!~ th¢: mi,a~ke in issuing
the itrrsert in the'- policy for a merc~tile bUilding was by its
ag~nt.
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the dwelling to be unoccupied or vacant without limit of
time and that a fire insurance policy issued on a mercantile
building does not cover loss occurring when the building is
vacant or unoccupied beyond a period ·of ninety (90) consecutive days preceding the :fire loss, unless consented to by the
insurance company.
18. Your plaintiffs further allege that said original policy
of insurance has never been delivered to them, and if delivered
to the trustee ha.s been lost or misplaced by said trustee.
19. Your plaintiffs further allege that they asked the agent
for a copy of the policy and were told that all policies were
numbered and that they could not give plaintiffs a copy and
that they would have to rely upon the memorandum of insurance which was furnished to them.
20. Your plaintiffs further allege that the failure to insert
in the policy the standard and uniform form of insert in the
policy was caused by the mistake of Fred G. Enos, agent of
defendant insurance company, which mistake was
page 5 ~ unknown to the plaintiffs, the insured; that the
policy was without a provision of unlimited vacancy
permit, which it should have and would have had but for the
mutual inadvertence and mdstake of the said insurance company and the insured, that said mistake was not known to
plaintiffs until after the fire.
21. Your plaintiffs further allege that the memorandum of
insurance and the riders are attached hereto and made a
part of this bill of complaint as though fully written herein
and are marked "Exhibit Number 1."
Your plaintiffs therefore pray that the said fire insurance
policy be established; that said policy be reformed and that
plaintiffs recover of the defendant the amount due plaintiffs
under said policy of fire insurance.
VIRGINIA WEINSTEIN and
FREDA ROTHENBERG.
By A. A. BANGEL
·Of Counsel.
BANGEL, BANGEL & BANGEL, p. q.
Law Building
·
Portsmouth, Virginia..
Filed in the Clerk's Office the 5th day of May, 1959.
Teste:

R. W. BAIN, .JR., Clerk
DORIS V. MAJOR, D. C.
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SPECIAL PLEA.
The defendant, Glens Falls Insurance Company, comes and
says that the plaintiffs may not maintain this action against it
because:
1. All matters in issue in this cause were adjudicated or
properly might have been adjudicated between the parties
hereto by this Court in an action at law lately pending herein
styled "Virginia Weinstein and Freda Rothenberg, Plaintiffs,
v. Glens Falls Insurance Company, Defendant, At Law No.
364" and by reason thereof, -all issues raised by the Bill of
Complaint are res adjudicata by the parties hereto.
2. That the plaintiffs are estopped by the judgment of this
Court in an action at law lately pending herein styled ''Virginia Weinstein and Freda Rothenberg, Plaintiffs, v. Glens
Falls Insurance Company, Defendant, At. Law No. 346''
from asserting the matters against the defendant referred to
in the Bill of Complaint.
3. The plaintiffs are estopped from asserting the cause of
action alleged herein by virtue of their actions in alleging
the matters set forth in the Motion for Judgment filed in the
case lately pending in this Court under the style of ''Virginia
Weinstein and Freda Rothenberg, Plaintiffs, v.
page 8 ~ Glens Falls Insurance Company, Defendant, At Law
No. 364,'' which allegations are inconsistent with
the allegations of the Bill of Complaint filed in this cause.
And of this the defendant is ready to verify.

GLENS FALLS INSURANCE
COMPANY
By BERRTifAN GREEN
Its Attorney.
BREEDEN, HOWARD & l\IacMILLAN
612 Bank of Commerce Building·
Norfolk 10, Virginia.
page 9 ~
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Plaintiffs move to reject the Special Plea filed by the
defendant as being insufficient in law.
ANSWER TO SPECIAL PLEA.
1. Plaintiffs deny that all matters in issue in this cause .
were adjudicated or properly might have been adjudicated
between the parties hereto by the Court in an action at law
styled ''Virginia Weinstein and Freda Rothenberg, Plaintiffs,
v. Glens Falls Insurance Company, Defendant, At Law No.
364" and denies that the issues raised by the Bill of Complaint are res adjudicata by the parties hereto.
2. Plaintiffs deny that they are estopped by any action of
the Court in the action at law styled ''Virginia Weinstein and
Freda Rothenberg, Plaintiffs, v. Glens Falls Insurance Company, Defendant, At Law No. 346'' from asserting the matters against the defendant referred to in the Bill of Complaint.
·
3. Plaintiffs deny that they are estopped from asserting the
cause of action alleged herein by virtue of their actions in
alleging the matters set forth in the 1\{otion for Judgment
filed in the Circuit Court of the City of Portsmouth under
the style of "Virginia Weinstein and Freda Rothenberg,
Plaintiffs, v. Glens Falls Insurance Company, Defendant, At
Law No. 346'' and deny that the allegations therein
page 10 ~ contained are inconsistent with the allegations of
the Bill of Complaint :filed in this cause.
VIRGINia WEINSTEIN &
FREDA ROTHENBERG
By A. A. BANGEL, p. q.
Of Counsel.
Filed July 8th 1959.
D.V.M.
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MOTION.
~o:W ~,om~s· .t~~ de£end~t;.:. Glens ·Falls· Insurance .Company,

byi~Aoosel,~ and m.o:ves 'tllQ•·'C<inrt

±o: •stay ·a.u, m~tlier~ .proceed-
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ings in this cause until such time as a full and final determination of the action at law lately pending herein styled ''Virginia Weinstein and Freda Rothenberg v. Glens Falls Insurance Company'' is made by this Court and the Supreme
Court of Appeals of Virginia.
GLENS FALLS INSURANCE
COMPANY
By BERRYMAN GREEN
Its Attorney.
Filed 7jl4j59.

H. W. M.

page 12
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This day came the parties by their respective counsel, to be
heard upon the }ffotion of the defendant, to stay further proceedings in this cause, pending for a final determination by
the Supreme Court of Appeals of Virginia in the action at
law lately pending in this Court under the style of Virginia
Weinstein and F.reda Rothenberg v. Glens Falls Insurance
Company, a.nd in support of said Motion the defendant
tendered to the Court the record of the said action at law,
with the request that the Court take judicial notice thereof,
and the same was arg"Ued by counsel.
Whereupon, it appearing to the Court that the record of
the acti()n at law of the case of Virginia Weinstein and Freda
Rothenberg v. Glens Falls Insurance Company is the proper
subject of judicial notice of this Court, it is ADJUDGED,
ORDERED and DECREED that the record in the said action
at law, be and the san1e hereby is made part of the evidence
in this cause, and
It further appearing to the Court that there are no grounds
upon which this Court should properly stay the further proceedings in this cause pending the final determinati()n of the
Supreme Court of Appeals of Virginia in the aetion at Ia:w
heretofore referred to herein, it is ADJUDGED, ORDERED
and DECREED that the said Motion to stay be and
.page 13 } it hereby is overruled, and
- The parties by couns.el having this day further
been heard upon the special pleas :(iled by the defendant to the

Supreme Court of Appeals of Virginia

8

· Bill of Complaint, and the Court being of the opinion that
the matters set forth in the Bill of Complaint are not res
ad.j'tulicata between the parties hereto, and that the plaintiffs
are not barred by any election or estoppel fromt prosecuting
the causes of action set forth in the Bill of Complaint, it is
ADJUDGED, ORDERED and DECREED that the said
special pleas filed by the defendant be and the same hereby
are overruled, and
The defendant is granted 21 days from the date hereof
to file the responsive pleadings to the Bill of Complaint.
Enter 7/23/59.

H."'tV.M.

page 19

~

•
Filed 9/28/59.

To the Honorable Judges of the Circuit Court of the City
of Portsmouth:
The amended answer of Glens Falls Insurance Cmnpany
to the Bill of Complainant filed herein against it.
This defendant, reserving unto itself the benefit of all
just exceptions to the Bill of Complaint, for answer thereto,
or to so much thereof as it is advised that it is n1aterial it
should answer, answers and says:
1. The defendant is not advised as to the allegations contained in Paragraphs One, Three, Four, Eight, Sixteen, Seventeen and Eighteen of the Bill of Complaint and demands strict
proof thereof.
.. ·
_
2. The defendant denies the allegations contained in Paragraphs Two, Six, Seven, Fifteen and Twenty of the Bill of
Complaint.
3. The defendant admits the allegations contained in Paragraphs Five and Eleven ·of the Bill of Complaint.
4. The defendant denies the allegations contained in Paragraph Nine of the Bill of Co.m,plaint but admits that on July
24, 1957, its authorized agent delivered to plaintiffs an en-

Glens Falls Insurance Co. v. Virginia Weinstein
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dorsement to the aforesaid policy, which recited that the interests of Melvin Swain, Henry Rhodes, I van Horpage 20 } ton, John Moody and Samuel Overt-on, Jr., had
been transferred and the policy assigned to Virginia Weinstein and Freda Rothenberg.
5. The defendant admits that on February 11, 1958, the
building numbered 926 Seventh Street, Portsmouth, Virginia,
was completely destroyed by fire as alleged in Paragraph Ten
of the Bill of Complaint but denies that due proof of loss
'vas filed with the defendant.
6. The defendant denies any mistake ·on the part of its
agent as alleged in Paragraph Twelve of the Bill of Complaint
and avers that there 'vere reasons assigned for non-pay1nent
other than those recited in Paragraph Twelve of the Bill of
Complaint.
7. The defendant is without knowledge of what the plahitiffs may ha:ve been informed as alleged in Paragraph Thirteen of the Bill of Complaint and avers that such is irrelevant.
8. The defendant admits the allegations contained in Paragraph Nineteen of the Bill of Complaint but avers that plaintiffs did not ask the agent for a copy of the policy until after
the loss had occurred and suit had been instituted by the
plaintiffs to recover on the policy of insurance as originally
iss'ued, the reason for the said agent refusing to deliver a
copy of the policy to the plaintiffs being that the policies
which are furnished to the agent contain printed num,bers
and the agent was fnlly accountable for each and every
policy.
9. The defendant is not advised as to whether or not the
memorandum of insurance and riders attached to the Bill of
Con1plaint referred to in Paragraph Twenty-one of the
Bill of Complaint are authentic as said memorandum of insurance and riders " ere introduced in evidence in an action
lately pending in this Court under the style of Virginia
"'\Veinstein and F'reda Rothenberg v. Glens Falls Insurance
Con1pany as plaintiffs' Exhibit One.
page 21 } And for further answer, the defendant says:
7

10. The plaintiffs are llarred from maintaining this action
bv virtue of the contractual limitation contained in said
policv of insurance as required by' law wherein it was provided that no suit or action on the policy for th.e recovery of
any claim shall be sustainable in any Court of law or equity
unless all the requiren1ents ·of the policy have been complied
with, and unless cominenced within twelve months next after
inception of the loss. The defendant avers tha.t the loss out
of which this action arose occurred on February 11, 1958 arid

10
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that this cause was not instituted until more than one year.
from such date.
11. The Bill of Complaint, insofar as it requests reformation of the insurance policy, is insufficient in law and does not
set forth grounds upon which relief could be granted by the
Court.
12. The plaintiffs are estopped to prosecute this cause as
they have prosecuted to final judgment an action at law
against the defendant concerning the same subject matter as
the instant suit.
13. The plaintiffs are estopped from obtaining- the relief
sought in their Bill of Complaint because of their negligence
in failing to obtain an/or examine the policy of insurance and
in failing to promptly notify the defendant that the said
policy of insurance did not comply with the coverage which
the plaintiff alleged they sought t6 obtain.
14. The Court cannot grant the relief sought by the plaintiffs for if it did so it would be making a.n illegal agreement.
And now, having fully answered the Bill of Complaint, this
defendant prays to be hence dismissed with its reasonable
costs by it in this behalf expended.

GLENS FALLS INSUR.ANCE
CO}IIPANY
By BERRYMAN GREEN
Its Attorney.

page 22

•

•

•

•

•

•

•

•

•

•

~

AFFIDAVIT.
State of Virginia,
City of Norfolk, to-wit:
This day personally appeared before me, Betty Jean Rice,
a notary public in and for the City and State aforesaid, Berrvman Green, IV, who being duly sworn states under oath:
That he is the agent and attorney for the defendant, Glens
Falls Insurance Company, in the chancery ·cause now pending
in the Circuit Court of the City of Portsmouth, Virginia
under the style of Virginia Weinstein and Freda Rothenberg
v. Glens Falls Insurance Company, the object of which is to
establish and reform a certain policy of insurance issued by
the defendant to the plaintiffs and to obtain a judgment upon

Glens Falls Insurance Co. v. Virginia Weinstein
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the policy as reformed .in the amount of $2,500.00, such cause
for reformation being upon grounds of mutual mistake. :
The affiant further states that in the trial of this cause the
outcome will be rendered doubtful by conflicting evidence irt
·regard to
1. Whether or not the building which was owned by the
plaintiffs at 926 7th Street, Portsmouth, Virginia. and upon
which the defendant had issued its policy of insurance was a
mercantile building or a dwelling for the purposes of classifying the same for insurance for loss by fire.
2. Whether or not the plaintiffs called to the atpage 23 ~ tention of the defendant's agent that the insurance
policy in question contained an erroneous classification of the property insured as all~ged in the Motion for
Judgment and if so, the date when the same was called to the
attention of the said agent.
3. Whether or not the plaintiffs' furnished a proof of loss
to the defendant in the manner and form required by the
policy of fire insurance issued by the defendant.
4. Whether or not there was a mutual mistake of the defendant's agent and the plaintiffs which occasioned the issuance of a policy of insurance predicated upon the fact that
the building in question was classified for insurance purposes
as a mercantile establishment rather than a dwelling.
The defendant further presents that it will adduce evidence
in this cause of the fact tha.t the building at 926 7th Street,
before the time referred to in the 1\IIotion for Judgment~ was
properly classified as a mercantile building for· the. purposes
of insurance on same for loss by fire; that it will adduce
evidence of the fact that the defendant did not call to the
defendant's agent's attention ··that the policy of insurance
which the defendant issued allegedly contained an erroneous
classification of the property insured until suit had been instituted in an action at law lately pending in the Circuit Court
of the Circuit Court of the City of Portsmouth· styled Virginia Weinstein and Freda Rothenberg v. Glens Falls Insurance Company; that the defendant will adduce evidence of the
fact that the plaintiffs did not furnish adequate and proper
proof of loss to the defendant as required by the policy of
insurance and that the defendant will adduce evidence of the
fact that there was not a mutual mistake between the defendant's agent and the -plaintiffs in the manner and form
in which the policy was issued and by reason thereof there
will be a conflict in evidence on the material issues involved
in the cause.

12
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For the reasons stated above, the affiant avers
that upon knowledge, information and belief there
will be a conflict of evidence between the plaintiffs
and the defendant to such an extent that it will be doubtful
on which side the preponderance of the evidence lies and that
an issue out of chancery should be ordered.

page 24

~

BERRYMAN GREEN,
Subscribed and sworn to before me this 5th day of October,
1959.
BETTY JEAN RICE
Notary Public.
My Commission expires September 25, 1962.
Filed Oct. 6th 1959.
D.V.M.

page 25}
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MOTION.
Now comes the defendant, Glens Falls Insurance Company, and moves the Court to dir~ct an issue out of chancery
in this cause upon grounds that the cause will be rel!d~red
doubtful by conflicting evid~nce of the opposing parties and
in support thereof files its Affidavit herein.
GLENS FALLS INSURANCE
COMPANY
By BERRYMAN GREEN
Of Counsel.
Filed Oct. 6th 1959.
D.V.M.
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page 26}
This cause came on this day to .be heard upon the bill of
complaint and exhibits filed therewith, upon the amended
Answer of the defendant, upon the motion for an issue out

Glens Falls Insurance Co. v. Virginia \Veinstein

13

of chancery filed by the Glens Falls Insurance Company, and
upon the affidavit filed in support thereof, and the same was
argued by counsel, and the Court being of the opinion fron1
the said affidavit that this cause will be rendered doubtful
by conflicting· evidence, it is
ADJUDGED, ORDERED and DECREED that an issue
be made up and tried by a jury at the bar of this Court to
ascertain and try the issue of whether or not the building
which was located at 926 Seventh Street, Portsmouth, Virginia, and upon which the defendant had issued its policy of
insurance was being used as a me1·cantile building or dwelling on November 12, 1955 ; and
It is further ORDERED that on the trial of the said issue,
the plaintiffs, Virginia Weinstein and Freda. Rothenberg,
shall maintain the affirmative and the defendant, Glens Falls
Insurance Company, shall maintain the negative.
It further appearing to the Court that the issues raised in
paragraphs Two, Three and Four of the affidavit
page 27 ~ filed herein are not material to the cause.
It is further ADJUDGED, ORDER.ED and DECREED that the defendant's motion for an issue out of
chancery on such issues is overruled and the Court doth
decline to order a.ny issue out of chancery as to such issues,
to which action of the Court, the defendant excepted.
Tendered by plaintiff and refused 1/12/59.

H. ,V. 1\ti.

•
page 31}
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•

•

INSTRUCTION 1.

The Court instructs the jury that the burden of proof in
this case is upon the plaintiffs, Virginia. Weinstein and Freda
R-othenberg, to prove to you that the building at 926 7th
Street "ras not a merc~tile building for the purposes of
classifying the same for insurance purposes and such proof
must be the clearest a.nd most satisfactory evidence.
The Court further instructs you that if you believe from
the evidence the plaintiffs have failed to carry this burden
which is imposed upon them by law, then you must find in
favor of the defendant, Glens Falls Insurance Comtpanv, on
"
the issue which you are considering.
Granted.

H. W. 1\L

14
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page 32 }

INSTRUCTION lA.

The Court instructs the jury that the burden of proof in
this case is upon the plaintiffs, Virginia Weinstein and Freda
Rothenberg, to prove to you that the building at 926 7th
Street was not a mercantile building for the purposes of classifying the same for insurance purposes and such proof must
be the clearest and most satisfactory evidence, beyond a
reasonable doubt.
The Court further instructs you that if the plaintiffs have
failed to carry this burden which is imposed upon them by
law, then you must find in favor of the defendant, Glens Falls
Insurance Company, on the issue .which you are considering.
Refused.

H. W. M.
page 33

~

INSTRUCTION 3.

The Court instructs the jury that in determining the
classification of the property in question for the purpose of
fire insurance you must make your determination based upon
the standards governing the Virginia. Insurance ~ting
Bureau.
Refused.

H. W. M.

page 35
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DECREE.
This cause came on this 23rd day of October, 1959 to be
heard upon the Bill of Complaint and exhibits filed thereWith;
upon the amended Answer 'of the defendant, upon the Motion
for· an issue out of chancery filed by the Glens Falls Insurance Company and upon the A~davit ·filed in ·sl!pport thereof, and the same was argued by counsel and the Court being
of t.he opinion from the said Affidavit that this cause will be
rendered doubtful by c-onflicting evidence, it is ·

Glens Falls Insurance Co. v. Virginia 'Veiustein

15

ADJUDGED, ORDERED and DECREED that an issue be
made up and tried by a jury at the bar of this Court to ascertain and try the issue of whether or not the building which
was located at 926 7th Street, Portsmouth, Virginia and upon
which the defendant had issued its policy of insurance was a
mercantile building or dwelling on November 12, 1955 for the
purposes of classifying the same f·or insurance for loss by
fire, and
It is further ORDE~ED that on the trial of the said issue,
the plaintiffs, Virginia Weinstein and Freda Rothenberg,
shall maintain the negative and the defendant, Glens Falls
Insurance Company, shall maintain the affirmative.
It further appearing to the Court that the issues raised in
Paragraphs Two, Three and Four of the Affidavit filed
herein are not material to the cause,
page 36 ~ It is further ADJUDGED, ORDERED and DECREED that the defendant's ~fotion for an issue
out of chancery on such issues is ·overruled and the Court
doth decline to order any issue out of chancery as to such
issues, to which action of the Court the defendant excepted.
Enter 11/12/59.

H. W. M.
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page 38}

December lOth, 1959.
Berryman Green, IV, Esq.
Attorney at Law
National Bank of Commerce Bldg.
Norfolk, Virginia.
.
A. A. Ba.ngel, Esq.
Attorney at Law
La.'v Bldg.
Portsmouth, Virginia.

Re: Weinstein v. Glens Falls Ins., Co.
Gentlemen:
After mature consideration, I am sustaining the plaintiff's

Supreme Court of Appeals of Virginia
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motion to strike the special plea of the defendant that this
suit is precluded by the lhnitation provided in the policy.
In the first place, this suit is not brought upon the policy,
but is brought to reform the policy to speak the alleged contract of the parties. The limitation provided in the policy
thus has no application and the chancery doctrine of laches
would govern in its stead.
In the second place, the defendant Insurance Company, is
attempting to use in its own defense, the provision in a policy
which, if the plaintiff's allegations he sustained, could not
be used as a basis for the plaintiff's action until the mistake
for which the defendant was responsible had been legally
corrected. It would be strange equity indeed, which would
allow a defendant to plead the provisions of an erroneously
issued policy in its own defense ag·ainst its own unlawful
action.
This ruling is sustained by Hay v. Starr Fire I nsu·rance
Co., 77 N. Y. 235, and Genuser v. Ocean Accident etc., Co., 57
Cal. Apps. (2nd) 979, 135 Pacific (2nd) 670.
Very truly yours,

H. W. 1\IacKENZIE, JR.
1-I\V~I ;jr jlb

page 39

~

•
This day can1e again the parties and the Court having·
heard argument of counsel on the n1otion of plaintiffs to
strike the defendant's special plea that this suit is precluderl
by the limitation provided in the policy, is of the opinion that
said motion to strike should be sustained, it is adjudged, ordered and decreed that. the motion to strike said special plea
l1e, and it is hereby sustained. To which action of the Court,
the defendant duly excepted.
Enter this 11th day of Jan. 1960.

H. W. M., Judge .

page 40
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ME~IORANDUl\f.

Feb. 2, 1960.
This is a suit in cbancery brought by the plaintiffs against
the defendant, Insurance Company to reform a policy of insurance against fire issued on the property of the plaintiff's
predecessor in title, which policy was subsequently endorsed
to the plaintiffs upon their acqusition of the property. The
policy was issued on November 12, 1955 for a period of three
years to Melvin Swain, and others ''On the Two Story Frame,
approved roof, building occupied as a grocery store, situated
No. 926 7th St., Portsmouth, Virginia.'' An endorsement
issued effective the same date revised the rate charged and
described the property as ''Dwelling-Grocery Store.'' An
endorsement issued July 24, 1957 acknowledged assignment
of the policy to the plaintiffs and described the property
insured as ''Dwelling.''
The mercantile forn1 of policy 'vhich was issued provided
that if the property is vacant beyond a period of ninety
(90) days a company shall not be liable for loss. The form
of policy issued upon a dwelling 'Yould not contain such arestriction. The complainants contend that the property was
a. dwelling and that the form of policy applicable to dwellings
should have been issued and by this suit seek reformation
accordingly. The defendant asked for an issue out of chancery which was granted and accordingly the case
page 41 ~ was tried before a. jury to whom the following
issue was referred; "Whether the building which
was located at 927 7th Street, Portsmouth, Virginia, a.nd upon
"rhich the defendant has issued it's policy of insurance 'vas a
mercantile building or dwelling on November 12, 1955, for
the purpose of classifying the same for insurance for loss
by fire?'' The jury found that the building was a dwelling-.
The defendant now some months after the trial argues that
the verdict should not be accepted or that it should be set
aside for the reason there is no evidence to sustain it, and although taken by a reporter at the trial, the defendant has
declined to have the same transcribed. The Court is therefore
compelled to rely upon its recollection of the evidence, and
such recollection does not support the condition now contended by the plaintiff to exist.
As I recalled the facts the policy in question "ras issued
contemporaneously with a sale of the corner property which
included a store building and the building in question bv the
plaintiffs in this case to ''Five Vets.'' A deed of trust ,vas
taken back to secure the deferred purcha.se money and the
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policy in question issued simultaneously with loss payable to
Leonard G. Karp, Trustee under the purchase money deed of
trust. One of the Five Vets testified that during the tin1e
they owned the property they stored certain merchandise in
it. But I do not recall that any mercantile use was made of
the property prior to the sale to the Five Vets; nor was there
any evidence of continued eommercial use after forclosure of
the deed of trust and reacqusitio·n of title by the plaintiffs.
Granted that the Five Vets did use the property
page 42 } for mercantile purposes they had certainly no opportunity to do so prior to the time this policy was
issued. The jury had ample grounds to infer that this was a
dwelling and not a mercantile building at the time the policy
·
was issued.
There being evidence to sustain the jury's verdict, and
the issue having been fairly submitted to them, such verdict
will be accepted by the Court and a final decree entered in
this case accordingly.
H. ,V. ~facKENZIE, Jr.
page 43
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This cause came on this day to be heard upon the papers
formerly read, upon the evidence heard by the Court in open
court, upon the verdict of the jury on the issue out of
chancery, and was argued by counsel.
It appearing to the Court that the building, 926 Seventh
Street, Portsmouth, Virginia, was a dwelling on November
12, 1955, for the purpose of classifying the same for insurance
for loss by fire; tha.t the defendant's agent erroneously classified the property in its fire insurance policy; that proof of
loss has been filed with the defendant; that said building
was destroyed by fire while said policy 'vas in full force and
effect; that the amount to which plaintiffs are entitled is
TWENTY-FIVE HUNDRED ($2,500.00) DOLLARS.
It is ADJUDGED, ORDERED and DECREED tha.t the
policy which was erroneously written by the agent for the
defendant company as a mercantile building be and it is
hereby reformed to a policy on a dwelling.
It is further ADJUDGED, ORDERED and DECREED
that the plaintiffs, Virginia Weinstein and Freda Rothenberg,
recover from the defendant, Glens Falls Insurance
page 44} Company, the sum of TWENTY-Fl'tE HUNDRE.D ($2,500.00) DOLLARS, 'vith interest from
the 11th day of February, 1958.
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And nothing further remaining to be done in this cause, it
is removed from the docket.
Enter 2/16/60.

page 48
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NOTICE OF APPEAL.
Defendant, Glens Falls Insurance Company, hereby gives
notice pursuant to Rule 5:1, Section 4 of the Rules of the
Supreme Court of Appeals of Virginia that it appeals from
the final judgment of the Circuit Court of the City of Portsmouth, Portsmouth, Virginia, entered on the 16th day of
February, 1960, in the above entitled cause and will apply to
the Supreme Court of Appeals of Virginia for an appeal and
supersedeas.
ASSIGNMENT OF ERROR.
Pursuant to the Rules of the Supreme Court of Appeals
of Virginia defendant, Glens Falls Insurance Company, assigns the following errors :
1. The Trial Court erred in overruling defendant's l\fotion
to Stay Proceedings in this cause pending a final detern1ination by the Supreme Court of Appeals of ·virginia of the
companion action at law.
2. The Trial Court erred in holding that the 1natters set
forth in the Bill of Complaint were res j~tdica.ta between the
parties.
3. The Trial Court erred in holding that the plaintiffs were
not barred by an election and were not estopped fron1 prosecuting this cause.
4. The Trial Court erred in refusing· to direct an issue out
of chancery in the issue of whether or not the plaintiffs called
to the attention of the defendant's agent that the
page 49 ~ insurance policy in question contained an erroneous
classification of the property insured as alleged in
the Motion for Judgment and if so, the date the sa1ue w·as
called to the attention of the said agent.
5. The Trial Court erred in refusing to direct an issue out
of chancery on the question of whether or not tl1ere was a
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mutual mistake between defendant's agent and the plaintiffs
which occasioned the issuance of a policy of insurance predicated upon the fact that the building in question was classified for insurance purposes as a mercantile establishment
rather than a dwelling.
6. The Trial Court erred in overruling defendant's motion
to strike plaintiffs evidence at conclusion of plaintiffs evidence on trial of issue out of chancery.
7. The Trial Court erred in overruling defendant's motion
to strike plaintiffs evidence at conclusion of all evidence on
trial of issue out of chancery.
8. The Trial Court erred in refusing to grant defendant's
Instruction D-3.
9. The Trial Court erred in holding that plaintiffs action
was not barred by the limitation provision of the contract
of insurance.
10. The Trial Court erred in accepting jury's verdict in
is·sue out of chancery a.nd finding that the building in question
should have been classified as a dwelling rather than a mercantile establishment for the purpose of classifying the same
for insurance.
11. The Trial Court erred in holding that plaintiffs had
carried the burden of proof on reformation of contract of
insurance.
12. The Trial Court erred in entering final judgment for
the plaintiffs.

GLENS FALLS INSURANCE
COMPANY
By BERRYl\IIAN GREEN
Attorney .

•
Vol. I
11/12/59
page 7 ~

•

•

•

•

~Ir. Bangel: The property was then transferred
by proper deed to these two ladies and the company
through its agent, Mr. Enos, or T. B. Lee Company, was told
to change the policy from the people who had formerly owned
the property to the new owners, :.M:.rs. Weinstein and 1\frs.
Rothenberg.
1\fr. Green: Excuse me. I'd like for the record to show
my objection to going into this phase of it; I don't think
that's the issue before the jury; it has no connection with
it.
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Weinstein.

The Court: All right, note your exception.
Mr. Green: Note my exception.
.

'

At this time counsel for the defendant, 1\fr. Green, made
his opening statement.
'

SAl\fUEL WEINSTEIN,
a witness for the plaintiffs, after having been first duly
sworn, took the stand and testified as follows:
Vol. I
11/12/59 Examined by Mr. Bangel:
page 8 r Q. State your name.
A. Samuel Weinstein.
Q. You are the husband of Mrs. Virginia einstein?
A. That's correct.
·
Q. You live in the City of Portsmouth f
A. That's correct.
Q. You have lived here for how longf
A. Thirty or thirty-five years.
Q. Mr. Weinstein, did Mrs. Weinstein and 1\frg. Rothen~
berg jointly o'vn property at 924 and 926 Seventh Street,
in the City of Portsmouth?
A. Yes, sir.
Q. What kind of building was 924?
A. 924 was a grocery store.
Q. What kind of building was 926 f
A. It 'vas a dwelling.
Q. Now, do you recall when your wife and ~Irs. Rotllenberg became the owners of that property?
A. In '40-late '40's.
Q. Will you describe the property at 926 Seventh Street,
when they became the purehasers of it?
A. 926 was a two-story frame house, and it had one entranceVol. I
Q. Is that Seventh Street?
11/12/59 A. No, that's 924; Seventh and Ed·wa rds, I think,
page 9 ~ that's 'vhere the entrance was.
Q. Was there an entrance to tl1e front of that
building- at all?
A. There was an entrance, but the place 'vas boarded up.
Q. Was it boarded up when you bought it?
A. Yes, sir.
Q. Was there any store front on that when you bought it;
that could be seen from the street?

'V
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SannueZ Weinstein.
Mr. Green: I object to Mr. Bangel leading the witness.
I think the witness is perfectly capable of describing the
property without Mr. Bange! suggesting the answers to him.
Examination by Mr. Bangel continued:
Q. What was the condition of the four sides Y
A. Mr. Bangel, I will say this. There was no way of a
person using it as a store, because it was all boarded up.
The only way you could get into the building was from the
side street. There was a little stoop that you <!ould come
into the side entrance there.
Q. Was there any way that you could enter from the
front at allY
Vol. I
11/12/59
:Air. Green: He's again leading the witness. I
page 10 ~ don't like to keep continually objecting, but Mr.
Bangel knows that it's not a proper question.
The Court: I think it is a leading question.
Examination by Mr. Bangel continued:
Q. I understood, you testified there was one side entrance Y
A. Yes, sir, that's correct.
Q. Was that the condition of it when your wife and Mrs.
Rothenberg bought it in the late '40's Y
A. Yes, sir.
Q. Was that the condition of it when the policy of insurance
was issued by the Glens Falls Insurance Company on November 1'1, 1955 Y
A. Definitely.
Q. Now, in November, 1955, was that property sold?
A. Yes, it was.
Q. Was the policy-insurance then issued by Glens Falls
Insurance?
A. Yes.
Q. When you received the memorandum of the
Vol. I
insurance on November 11, 1955, how did it de11/12/59 scribe the building known a.s 926 Seventh StreetY
page 11 ~ A. I think that it described it as a grocery store.
Q. Now, what that came, is this the description
t.hey had of the building-! hand you the Memorandum of
Insurance and ask youA. Yes, this is it.
Q. That's the first ·one, was it 7
A. That's right.
·
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Samuel Weinstein.
Mr. Green: Let me see it.
Mr. Bangel: I thought you had already seen it.
Examination by Mr. Bangel continued:
Q. This indicates that the property was insured on November 12, 1955, for a three-year period on a two-story
frame, approved roof building on Seventh Street, Portsmouth, Virginia Y
A. Yes, sir.
Mr. Bangel:
please.

"Te offer this in evidence, if Your Honor

Examination by ~{r. Bangel continued:
Q. Upon receipt of that, did you notice at that
Vol. I
11/12/59 time that it referred to it as a grocery store?
page 12 ~ A. Yes, sir.
Q. What did you do!
A. I called my agent, ~Ir. Enos, and told him I wanted to
change it, because it was not a grocery store, because it was
a dwelling.
Q. I hand-before I offer-I hand you a paper writing
showing endorsement and ask you whether you received this
on November 28, 1955, or just about fourteen days later?
A. That's correct, it came back to me issued as a dwellinggrocery store.
Mr. Bangel: 'Ve offer this in evidence It shows the change
that was made in tl1e description of the property from a
grocery store to a dwelling-grocery store on November 28Mr. Green: I object to l'Ir. Bange! testifying as to "rhat
the document shows. He's submitted it in evidence and the
document speaks for itself.
The Court: The document speaks for itself.
Mr. Green: You stated that it changed that thing, which
it does not do.
Mr. Bange!: I don't think I misquoted it.
Mr. Green: I submit that document speaks for
'\Tol. I
itself; the jury has it.
11/12/59
Mr. Bange}: I have a right to show it to the
page 13 ~ jury. You say it doesn't say so; I'll show them
that it does.
Mr. Green: All right.
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Sa.muel lV einstein.
Examination by Mr. Bangel continued:
Q. When you received the last paper writing, which is
marked Plaintiffs' Exhibit #2, and that showed a change
from the grocery store to dwelling-grocery, what did you do
then?
A. I called Mr. Enos' office again and I told hin1 that they
still had it in error, and that it should be a dwelling, and
not a grocery-dwelling, because the place was not a grocery
store; that 924 'vas a grocery store. I think that's where
the misconception was in error.
Q. Are you positive that you told hhn it was a dwelling?
A. Yes, sir.
Q. Did he make that change after you called him the second
time?
·
A. Yes, he did. Then I received it-this next endorsement-and on this one to my satisfaction. It w·as marked
like I asked that I wanted it as a dwelling, and that's what
it was.
Vol. I
1\fr. Green: It seems to me we're getting pretty
11/12/59 fa.r afield fron1 the issue which is before this jury.
page 14 ~ I think the issue, as the Court framed it, was pretty
narro,v. "\Ve are now going into things that happened a long time subsequent to the time of the tnatter referred to in the decree.
The Court: This could beJ\ir. Green: I'm trying to save tin1e.
Examination by J\{r. Bangel continued:
Q. You think you received this on Deccm•her 6, 1955J\Ir. Green: Note my exception.
A. Yes, sir.

The Court: This will be Exhibit 3.
Exan1ination by Mr. Bang·el continued:
Q. I ask you whether or not subsequent to the issuance of
the last rider, 'vhich describes it as a dwelling, whether ~Irs.
Virginia Weinstein and J\Irs. Rothenberg became tbe owners
of the property?
A. What was that?
Q. State whether or not in1957-
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Samuel Weinstein.
Vol. I
Mr. Green: That's a grossly leading question; I
11/12/59 think ~Ir. Bangel ought to rephrase it.
page 15 ~ The Court: I don't see where it hurts anything.
Mr. Green : Note my exception.
Examination by ~Ir. Bange} continued:
Q. State whether or not in 19-July, 1957, Mrs. Virginia
Weinstein and Mrs. Rothenberg again became the owners of
that propertyt
A. Yes, they did.
Q. Upon the consummation of that ownership, did you
then again communicate with the agent for the Glens Falls
Insurance Company and ask that they put on an endorsement or rider on the policy'
A. I don't get that.
Q. Did you ask them to change tl1e policy from the former
ownersMr. Green: I object to that. 1\fr. Bang-el, there's got to
be a limit to everything.
~tfr. Bange}: We want to show1\fr. Green: This witness can testify, but you are doing
the testifying.
Vol. I
Examination lJ~r 1\IIr. Bang-el continued:
11/12/59
Q. I sf\e. I hand you a paper writing dated
page 16 ~ .July 24, 1957, and ask you whether or not that
paper writing came to you, and if so, who from?
A. They come to n1e from 1\Ir. Enos' office.
Q. That. dealt with some people at 926 Seventh Street,
Portsmoutl1, Virg·inia 7
.
A. That's right.
Q. This shows tl1e property fron1 1\felvin Rwain, and others,
went to Virginia Weinstein and Freda Rothenberg?
A .. That's correct.
Q. And at that tin1e, what was-ho'v \vas the building
described?
1\tfr. Green: I clon 't think tl1is is complete.
1\IIr. Bangel: Wl1v not?
1\fr. G1·een: Certain portions 1}ave been tAken frorn tl1e
ton of it. I've n1·ol1ably got an endorsement here whir.lt1\tfr. B::mcre1: I'll tak(l it. It's where it was all glued together. It's the same thing.
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Slllm/Uel Weinstein.
Mr. Green: All right, wait a minute, I'll tell if you have
the right title endorsement.
Mr. Bange!: Go ahead, I don't mind. You can see where
the glue was stuck. We offer this in evidence as Plaintiff
Exhibit 4.

Vol. I
11/12/59 Examination by Mr. Bange! continued:
page 17 } Q. This was in 1957 Y
A. That's correct.
Q. Same policy; same property Y
A. That's what I received after the property was turned
back to the ownership of Mrs. Weinstein and Mrs. Rothenberg.
Q. The fire occurred sometime in 1958?
A. That's right.
Q. When?
A. In 1958, about the last of the year-July, August, September, I don't remember exactly.
Mr. Bangel: Witness with you.

CROSS EXAMINATION.
Examined by Mr. Green:
Q. Mr. Weinstein, you did not own this property f
A. My wife owned it.
Q. Y.our wife owned it?
A. Yes, I act more or less as her agent, because I kept
the records for her at my store.
Q. Is your wife here today?
Vol. I
11/12/59
A. No, sir.
page 18} Q. How about Mrs. Rothenberg?
A. She's not here.
Q. Now, when did you say you acquired this property?
A. I think it was in-do you n1ea.n originally?
Q. Yes.
A. It 'vas in the '40's; I guess around fifteen or twenty
years ago. I'd say about 1947 or '48; I don't remember
exactly.
Q. Now, did you manage the property yourself wl1ile you
you were an owner of it?
A. Yes, sir, I used to collect the rents. I collected the rents
and kept the records on the property.
Q. Kept the records?
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Samuel Weinstein.
A. Yes, sir.
Q. What form of records did you keep?
A. Such as any repairs that were made on the property;
I kept bills.
Q. Do you have those recprds now?
A. I think so.
Q. Where are they?
A. At m'Y store.
Q. Now, you stated that this building only had
Vol. I
one entrance f
11/12/59
A. That's right, only one that could be used;
page 19 r that was possible or humanly possible to be used
unless you tore off the boards.
Q. Wasn't that building equipped with plate glass windows f
A. Not since my wife and Mrs. Rothenberg owned it.
Q. Describe what the front of the building looked likeyou said it had been boarded up.
A. It had boards that was covering up the whole front and
doorway.
Q. Boards were put there to protect the windows?
A. There were no windows there; they had boards there.
Q. You mean there was no place where plate glass windows
had been?
A. There was places, but it was boarded up.
Q. It was a place where the plate glass windows had been
in the building?
A. Yes, that's right. I presume it was a place for windows
there, because there were boards across there.
Q. Let me ask y<>u, how did you-all happen to acquire this
property?
A. We bought it-what do you mean?
.
Q. You inspected it before you bought it, did,
you not?
Vol. I
11/12/59
A. Tha.t 's right.
page 20 ~ Q. Are you familiar with what the building- had
been used for prior to the time that you boug-ht
it?
A. No, I wouldn't know anything· about that.
Q. Are you aware of a restaurant ever being operated in
that building 7
A. Not that I remember. It was no restaurant in there,
definitely, or no business in that corner everY since mv "ife
anil Mrs. Rothenberg owned it.
·
·
0. Do you remember a restaurant being operated in t1te
building at any time?
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Samuel Weinstein .
.A. No, sir.
Q. Do you ever- remember a confectionery store being
operated in that building Y
A. Not to mw knowledge.
Q. You don't remember that at all f
A. No, sir.
Q. Do you ever remember it being used in connection with
a store for storage in connection with the building at 924 7
A. N·o.
Q. You don't remember that?
A. No, sir.
Q. Who operated the store building 'vhile you
Vol. I
were owner of the property?
11/12/59
A. You mean the 924 property?
page 21 ~ Q. That's right.
A. It was a group of young men that called
themselves the ''Five Vets.''
Q. They are the ones that bought the property from you?
A. That's right; "re sold it to them.
Q. Who occupied the premises while you actually owned
it? .
A. Which one?
Q. 924.
A. These ''Five Vets.''

Q. They were in there the whole time that you owned the
property~

A. That's rig·ht.
Q. Now, you sold the property to tl1em, did you not?

A. That's right.
Q. Well, before we get ahead of ourselves, let me ask you
this, will you please describe the physical setup in the downstairs portion of 926 Seventh Street at the time you bought
the property T
A. 926?
Q. Yes.
A. You mean-how do you mean that?

Vol. I

Q. The physical layout.

11/12/59
page 22

A. It was a two-story frame building.
Q. Ho'Y many rooms did the downstairs have?

r

A. It had a lot of cut up rooms in there. In
other words, little passageways, halls running from one room
to another.
Q. Exactly, ho'v many rooms w·ould you say, one, two, three
or five?
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Samuel Weinstein.
A. I'll say downstairs, five possibly, I don't remember because I haven't been in the building in a long time.
Q. I wonder if you could draw us a dia.gram as to what
the physical setup was there in the building at that time?
A. Sure. I'm not too much at architectural drawing.

Mr. Green:

Neither am I.

A. Som1ething like this.
Q. Where is the front of the building?
A. Right here.
Q. H·ow were the rooms divided inside?
A. They were divided something like this. A hall ran out
this way and down to the front door. In other words, this
is a hall that ran right into this room.
Q. Where was the door?
Vol. I
A. The doorway was over here.
11/12/59
Q. That was the side entrance?
page 23 ~ A. That's right.
Q. Where was the door for the front entrance'
A. There wasn't a door; it was all blocked up in there.
Q. Where had the door been?
A. I presume it was in the middle of the room; I don't
know.
Q. You could see some evidence where the door was framed?
A. It was probably in the center of the building.
Q. Probably, you know it wasT
A. I say it was in the front of the building; I'll put it that
way. There was a hall that ran right down to the front of
the building, and all the way to the back of the l)l1ilding.

Mr. Green: I'd like to introduce that as Defendant Exhibit 1.
The Court: Defendant Exhibit 1.
Examination by 1\fr. Green continued:
Q. Who were the tenants in the building during the time
that you owned it?
Vol. I
A. ·Which building are you referring to?
11/12/59
Q. In 926.
·
page 24 ~ A. I collected the rent from a man bv the name
·
of Winborne.
Q. Did he occupy the whole building?
A. Yes, I guess he did; I collected rent from him.
Q. Did you collert rent fron1 anybody else?
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SOimUel Weinstein.
A. No, sir.
Q. The whole time you collected rent on the propertyA. I collected it from Winborne.
Q. Did he actually live on the property?
A. Yes, he lived in the property. After we took-let's
see now-that's right, that's the only man I remember that
was in there. We changed tenants in the grocery store, but
to my recollection no one was in this one except Winborne.
Q. You changed tenants in the grocery store, who occupied
the premises besides the "Five Vets" when you owned it!
A. Mter the property was sold back to my wife and Mrs.
Rothenberg, the ''Five Vets'' moved out after a time and a
party by the name of Johnson kept it for a short period of
time ; I'm talking about 924 now.
Vol. I
Q. You got the property in '48, when did the
11/12/59 ''Five Vets'' lease the property from you?
page 25 } .A. I think it was in 19-I wouldn't remember
exactly, I would say about-! guess it was 1955,
I'd say. I don't remem1ber exactly.
Q. vVho occupied the property between 1948, when you
said you bought it, and 1955, I'm referring now to the property at 924?
· A. Winborne.
Q. He occupied the grocery store?
A. No, he occupied the house.
Q. 9247
A. The ''Five Vets.''
Q. They occupied it from '48 1
A. They occupied it from the time I bought it until the
time I sold it to them. When I say "I" again I am referring
to my wife.
Q. Were the "Five Vets" in the property at the time you
bought it?
A. Yes.
Q. They were there at that time?
A. Yes.
Q. They occupied it during the whole time that you were
tl1ere l
A. Until they came in and purchased it from us,
7
' ol. I
yes.
11/12/59 · Q. They purchased it from you in November,
page 26 ~ 1955?
. A.. I don't re.rri.eniber the da.tes exactly; I have
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S:amuel Weinstein.
the records at the store and I can give you those records
any time you want to look at them.
Q. When you sold the property, it was subject to mortgage7
A. That's correct.
Q. You sold them the entire premises, including 924 and
9261
A. That's correct.
Q. Now, with respect to the insurance that was on this
property, Mr. vVeinstein, you had sold that property, had you
not, to the ''Five Vets''!
A. That's right.
Q. And it was their obligation to take the insurance on it,
was it not?
A. It was their obligation to pay for the insurance on it.
Q. Did you actuallyA. I kept insurance on it, because I was protecting my own
interest.
·
Q. You only got the ~femora.ndum of the insurance Y
. .~. They send it to me.
Q. And the orig·inal policy went to the trustee 7
Vol. I
A. I never seen the original policy.
11/12/59
Q. Who was the trustee f
page 27 ~ A. J\tlr. Leonard Karp.
Q. Now, you state that you received the J.\!Iemorandum describing this building a.s a mercantile f
A. That's right.
Q. And you then called Mr. Enos?
A. I called his office.
Q. Who did you talk with?
A. I talked either with Mr. Enos or the young lady there.
l\fost of the time 'vhen the phone was answered, it was answered by a young lady, because Mr. Enos was out quite a
bit. It's been quite a long time and whether Mr. Enos or
the young lady answered the phone, I wouldn't remember
after all this tim·e. I think it's an unfair question.
Q. You seem to remember the rest of it pretty well.
A. Because I have my records, I wouldn't have a record
of who I talked to over the telephone, but I'd make a record
out of wheri the insurance w·as changed.
Q. You made a report of itT·
·
.
A. I didn't n1ake a record of the call; I have a record
of the endorsement; the endorsements speak for themselves.
Q. I'~ talking about some record that you were referring
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to?
Vol. I
A. I have records in n1y store showing when
11/12/59 the insurance was paid for and so forth.
page 28 ~ Q. Do you have any record in your store which
would indicate when you called 1\!Ir. Enos?
.li.. I may have; I don't know; I don't think I'd put a
record like that down, but I may have; it wouldn't surprise
me.
Q. But you can't remember whether you talked to 1\{r.
Enos or the young lady in the office!
A. I'd say I talked to 1\{r. Enos.
Q. You're not sure?
A. I can't go back that far in my n1e1nory.
Q. All I'm saying, if you don't know, say you don't know;
I don't 'vant you to say something you don't kno\Y.
A. I said I didn't kno'v whether it was l\{r. Enos or the
young lady; I 'n1 not positive.
Q. So you don't kno-w· who you talked to?
The witness g·ave no reply.
Examination by !{r. Green continued:
Q. "What was the topic of that conversation?
A. I called up the office and told then1 that they
·vol. I had the property at 926 listed as com1nercial and
11/12/59 that I wanted it changed to a d'velling.
page 29 } Q. Why did you do that?
A. Well, for obvious reasons, because I know
that the comn1ercial rate on property is much higher than
it is on a dwelling.
Q. Now, when you called 1\'Ir. Enos and told him that, how
did you know what use the ''Five Vets" were putting that
building to 1
A. What do you mean ''what use''?
Q. The building was then occupied by the "Five Vets" and
had been sold to the "Five ·vets," had it not?
A. Yes.
Q. And the policy of insurance came to you f
A. That's right.
Q. Sometime after you sold the property and the ''Five
Vets'' were in their occupying it?
A. That's right.
Q. How did you know, 1\{r.
einstein, at the time you
called the agent and told him all this that the building at

"r
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926 Seventh Street 'vas not being used by the ''Five Vets''
in the operation :Of their grocery store'

The witness gave no reply.
Vol. I
11/12/59

page 30

~

Examination by 1\fr. Green continued:
Q. Wasn't the call made at the time that you
took the property backY

A. No.

Q. We are concerned with November, 1955'
A. I told you, I am not familiar with dates and the only way
I could answer your question correctly, I can get my records.
Q. Let me ask you this, let's go back again, I don't want
to belabor the point, you sold the property and Mr. Enos
sent a Memorandum of Insurance, which is dated 11-12-1955,
how long after you received this Memorandum of InsuranceA. Let's take it slow and let's not try to make it confusing;
I don't want to give any answer that isn't so. vVhat you hand
me here is the policy, is this the endorsement "rhen the
property was changed Y
Q. Mr. Weinstein, you have just cited that Exhibit in
answer to your counsel's questionA. I feel like you are trying to confuse me; that's why I'm
trying to take it slow here.
Q. You examine the document and tell me wha.t it is.
A. This is an endorsement, you understand, tha.t was mac1e
out to Melvin Swain in care of myself. In other
·vol. I
words, it's the "Five Vets'' endorsement 'vhen we
11/12/59 sold them the property.
page 31 ~ Q. That's an endorsement~
A. This is, isn't it?
Q. In a.ns,ver to your counsel's questions, I believe you
stated that-you identified document as being a Memorandum
of Insurance which you received from Mr. Enos?
A. You can call it any nan1e you want; again I say you are
trying to be technical 'vith me and I don't think it's fair.
Q. Let me say this to you. The only thing I am trying to
do is to establish some dates; you have identified these docunlents in answer to ~fr. Bangel 's questions, and you identified
that document for l\fr. Bange} as being a 1\femorandum of
Insurance.
A. That's right.
Q. When did you receiYe that 1\Iemorandum of Insurance
from 1\fr. Enos?
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A.
here,
Q.
A.

I couldn't tell you exactly, but if I had my records
I could show it to you just as plainCan you get your records?
I '11 be glad to get them.

1\Ir. Bangel: Isn't it dated there?
Mr. Green: I'll put it to him.
A. I can't remember dates; I '1n not going to stand here and
say something I'm not certain of.

Vol. I
11/12/59
page 32 ~

~Ir.

Ba.ngel : Did you get it within a day or

twoThe Court : Don't you ask questions ; this is cross examination.
Examination by Mr. Green continued :
Q. You stated when you got the 1\feinorandum of Insurance
from Mr. EnosA. That's right.
Q. -that you called 1\{r. Enos and told him that the property had been misdescribed?
A. That's right.
1Q. Now, the position taken by the pleadings in this case was
that this was sometime near November of 1955A. That's right.
Q. Is that correct Y
A. That's right.
Q. Now, you ·wouldn't have called 1\{r. Enos until you
received this Memorandum, would you~
A. That's right.
Q. What I want to know is, how soon after you
Vol. I
received that l\iemorandun1 did you call 1\fr. Enos
11/12/59 and tell him that the building was misdescribed?
page 33 ~ A. I wouldn't kno'v exactly; I wouldn't kno'v
if it was one day, three days or a. :week. It ·would
probably be-I'd say in a. day or so after I receiYed it; that
would be the logical time for me to do it.
Q. Here's what I want to ask, at the time you received that,
the property ha.d been sold to the "Five VetR," had it not?
A. That's right.
Q. The property at 926 and at 924?
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A. That's right.
Q. How did you know when you called Mr. Enos and told
him tha.t the property was misdescribed, how did you know
that at that time the ''Five Vets'' were not using 926 Seventh
Street in connection with the operation of their grocery
storef
A. Because it was not.
Q. :aow did you knowt
A. Because I had been going by there.
Q. Did you go in the premises?
A. No, I don't remember going in the premises, but the
boards were still across the front of the store and everything else, and I didn't see no reason for me to pay commercial
rate on the property as long as they 'vere not
Vol. I
using it as such.
.
.
11/12/59
Q. Didn't you just say that the "Five ·vets"
page 34 ~ were paying the premium· on the insurance Y
_
A. They were paying the premiun1 on the insurance.
Q. That wouldn't have affected you -one way or the other?
A. I 'vent back to look after my interests ; I don't know
what they intended to do there.
Q. You said that you-the reason that you called-! don't
want to confuse you-you testified on direct examinati-on that
the reason that you called Mr. Enos and told hin1 to change
this was because there was a difference in ratef
A. That's right.
Q. You also testified tl1at you were not paying the prenlium; that the "Five Vets" were paying it?
A. That's right.
Q. Now, the question that I put to you and I want you
to answer in the best way you canA. All right.
Q. lio'v was it that you knew at the tin1e that y·ou received
this Memorandum of Insurance after you had sold the property in its entirety to somebody who was operating a grocery
store thereA. That's right.
·vol. I
Q. How did you know what use was being put
11/12/59 <>f the building when you called?
·
page 35 ~ A. I think it could have been on several reasons.
Like I say, you're asking meQ. Stop right there.
A. I don't want toQ. Stop right there.
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Samuel Weinstein.
Mr. Bangel: Now, he asked himThe Court: I overrule the objection.
Examination by Mr. Green continued:
Q. I don't want you to tell me that there could have been
several reasons; I want you to tell m1e what the reasons
were.
A. Aside from the fact-I already mentioned that it was
probably because these boys were always coming to me for
suggestions, and coming and asking me questions. They
were not familiar with insurance and so forth; it may have
beenQ. Stop, I don't want to know what '' may have been;''
I want you to tell me what wasA. I'm going back and try to answer your questions to the
best of my ability. Like I said, I want to ans,ver truthfully
and correctly.
Vol. I
Q. I 'vant you to.
11/12/59
A. They may have had a conversation with me,
page 36 ~ asking me the difference in insurance rates. See,
like I saidQ. Wait a minute. If you don't know, say you don't know.
· A. I am1 giving probably what may have occurred.
The Court: Vle don't want probabilities; we want to know
exactly 'vhat you kno,v, exactly ; if you don't know, say so.
A. All I can say to that question is, I must have had a
logical reason for doing it. I wouldn't have pulled it out of
the air. When he asks me to go back approximately five
years and remember-you understand-why I made certain
decisions ; I can't tell you right offhand.

Examination by 1\{r. Green continued:
Q. Let me ask you this; suppose this policy had been written as a dwelling policy and suppose the ''Five Vets'' had
been using that building in connection with their grocery
storeVol. I
11/12/59
1\fr. Bangel: I object to "supposing." If Your
page 37 ~ Honor please, the witness said it was being used
as a dwelling at the time tl1e policy was issued,

i
I

I
I

I
I

I
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.-·

and so far as he knows, it continued to be o_perated as a
dwelling. We object to supposition or conjecture.
The Court: I am going to let him state his question in full
and then I '11 rule on it.
Examination by 1\'Ir. Green continued:
Q. Suppose you called Mr. Enos and told him that this
building was not a grocery store, that it was a dwelling, as
you contend that you did do, and suppose the policy had been
changed to say that it was a dwelling, and suppose a loss had
occurred there while it was being used as a grocery store,
what would have been your position?
Mr. Bangel: We object to that; we're not dealing in conjecture or supposition; we're dealing in what actually occurred.
The Court: I sustain the objection.
Examination by Mr. Green continued:
Vol. I
Q. Well, then, Mr. vVeinstein, you don't really
11/12/59 know then wha.t use the building was being put to
page 38 ~ at the time you called?
A. To my knowledge, it was always used as a
dwelling.
Q. To your knowledge, but you don't know?
A. I know, because I went by there; I never saw reasons
or signs that it was ever used for anything beside the dwelling.
Q. Did you call the ''Five ·vets'' to ask them what it was
being used for 1
A. I went in there on an a.verage of once a month and talked
to the owners; nothing led me to believe that it was being
used for anything else but a dwelling.
Q. Actually, Mr. Weinstein, you had no authority to ask
for any such changes, did you ; you had no standing under this
policy?
Mr. Bangel: That's a legal question.

I say he's got a

ri~·ht-

Mr. Green: The trustee has tl1a.t rightMr. Bangel: I don't know anybody that has a gr~ater
right, equal to that of the owner.
·

\
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Examination by Mr. Green continued:
Q. Let's get back to that situation that you had
Vol I
with Mr. Enos, I think you said that was several
11/12/59 days after you received this Memorandum, is that
page 39 ~ correct Y
A. I said probably ; I wouldn't know-1·emember
exactly. Now, I think the Memorandum says-well, you can
call it whatever name you want to call it by; I think that
speaks for itself-when the changes were made, because that's
dated accordingly.
Q. That's all right, I want to know about what your position
is on these things. Now, I hand you Plaintiffs' Exhibit #2
and ask you when you received that endorsement Y
A. Well, according to this here, it was around November
22, 1955.
Q. Around November 22 Y
A. I mean, November 12, excuse me.
Q. Do you have any knowledge of when you received thatf
A. I presume it was around that date, if I received it.
Q. What's the date of the Memorandum of Insurance Y
A. What's the date here!
Mr. Bange}: I submit that the paper writing speaks for
itself; it shows the date it was made and the da.te-I don't
seeThe Court: I overrule your objection.
Mr. Bange}: We save the point.
Vol. I
11/12/59
.
page 40 ~ Exan1ination by ~r. Green continued:
Q. You said-I want to know-=-you said that
you ·presumed you received this somewhere around Novem.ber 12; now, look at the dateA. I said this is dated the 12th, so I presume I received it
a few days after; I don't know.
Q. When is the Memorandum dated Y
A. It's dated-it has two dates on here; one is 11-12-55,
another is dated 11-12-58.
.
Q. What's the effective qa te of the policy? ·What's the
effective date on the policy Y
A. I wouldn't know, because this may be in reference to
this policy here.
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Q. Did you 1·eceive an endorsement before you received the
Memorandum of Insurance¥
A. Did I receive the ·endorsement before 1 received the
Memorandum of Insurance! Now, to me-we '11 say-refer
to them as notices, I mean what you call the other names,
I'm not too familiar with insurance terms.
Q. Did you receive this paper befQre or after
Vol. I
you received this paper; referring first to Plaintiff
11/12/59 Exhibit 2 and, second, to Plaintiff Exhibit 1?
page 41 } A. Well, I presume-you understand-in fact,
I probably received the one marked "business"
first and then the dwelling store afterwards. In other wordsQ. Let me say, if you don't know the answer to my question,
just say, ''I don't know."
A. I'll put it this way; I don't remember.
Q. That's fine. When you stated in answer to a question
on direct examtination that after you received this endorsement, you also called Mr. Enos and again called his attention
·
to the fact that the building was misdescribed?
A. That's right, well, I took that as a natural action.
Q. Wait a minute.
A. I took that, becauseQ. Wait a minute ; answer n1y questions, please.
A. Sure.
Q. On the second call after receiving this end{)rsement, who
did you talk with 1
A. I don't remember whether it was Mr. Enos or the girl
in the office.
Q. You do11 't remen1ber wl1en you received that exhibit
and you don't remember who you talked with, but you remember that you made the call?
A. I reme.miber making the call.
Vol. I
11/12/59
Q. vVhen did you calll\Ir. Enos again?
page 42 ~ · A. You referring to when I received this document niarkedQ. No; you testified that you had called Mr. Enos, I think,
on three occasions Y
A. I called him on two occasions, wasn't it. I ca.Iled him
one time when I changed-wanted it changed to a dwelling
instead of commercial. Then he sent me a notice-like I said,
I'm going to call it miJ terms-when he sent me this notice
showing that it was a dwelling grocery, I called back to tell
him he was in error, and that it sh{)uld be dwelling, and that's
when I received the next endorsement, as I call it, or notice,
that it was now a dwelling.
,
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Q. So you made two phone calls altogether Y
A. It would have been three.
Q. What I'm trying to get a.t-I'm not trying to confuse
youA. I can only go by the records. I know-I remember
distinctly making the calls; as to the dates and precise times
that the calls were made, I don't remember that.
Q. Let me ·ask you this, in all fairness I don't want to be
put in the position of trying to confuse you or
Vol. I
anything else ; the only thing I'm trying to do is
11/12/59 elicit the information from you as to actually
page 43 ~ what you contend happenedA. That's right.
Q. If it was important enough for you to call Mr. Enos
in connection with these things, and according to your contention, every endorsement which came in was wrongMr. B·angel: That's not true; the last endorsement was
right.
Examination by Mr. Green continued:
Q. You have three endorsements here, two of which you
contend were wrongY
A. That's right.
Q·. You stated that you can't remen1ber how many times
you called and you can't remember who you talked with?
A. I know it was a.t least twice. If it was any more times,
right offhand, I don't recall.
Q. Let me ask you this ; after the property was sold to the
"Five Vets," who attended to having the insurance changed
fromi the name of the former owners?
A. I did.
Vol. I
Q. Did you do that personally?
11/12;59
A. Yes, sir.
page 44 ~ Q. How did you accomplish that?
A. By a. telephone call.
Q. Now, let me ask yon before we get into that phase of
it-I hand you Plaintiffs' Exhibit 3, and ask you how the
property is described in Plaintiffs' Exhibit 3?
A. It's described here as a dwelling.
Q. Now, had you called Mr. Enos before this endorsement
·
came in?
A. Not that I recall, unless that's the endorsement changing
from Weinstein and Rothenberg- to the "Five Vets." I made
one call to tell them that the property is now in the ownership
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of the ''Five Vets.'' I made another call when I suggested
to Mr.-rather, I instructed Mr. Enos, or his office, to change
it from grocery store to dwelling, and then when I received the
endorsement, or notice, reading that it was grocery-dwelling,
I called them again and told him that he was still in error;
that I wanted it changed to a dwelling.
Q. Let's go back; what is the date of this endorsement,
Plaintiffs' Exhibit #2?
A. According to this, it's da.ted November 12, 1955.
lfr. Green: Excuse me, let me look up here and get these
exhibits straight, if I may.
The Court: All right.
Vol. I
11/12/59
page 45 ~ Examination by lVIr. Green continued:
Q. Did you ever receive any other endorsement?
A. The 26.
Q. Did you receive an endorsement effective July 24, 1957 Y
:htir. Bangel: It's in evidence; you have it. He can't
remember the dates of those things; you got it there, July 24,
1957.
Examination by 1\{r. Green continued:
Q. Did you receive this endorsement ·on July 24, 1957, or
thereabouts 1
·
A. I don't remember; I think I did.
Q. Well, you identified it.
A. ""7ell, if it's marked "dwelling" and if it was corrected
-you understand from the previous one, then I received
it.
.
Q. That was shortly after you had taken the property
back?
Vol. I
A. That's right. Then I called the office again
11/12/59 and that may have been the third call that you may
page 46 ~ have .m,entioned there, telling them that we are now
owners of the property again, because the owners
came to us and told us they could not continue with the
payments, and told ns it was satisfactory with them for us to
take the property hack.
Q. And you asked for the insurance to be transferred
back to you?
A. That's right.
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Bernard Rothenberg.
Q. Now, how long was that building vacant before the fire
occurred!

Mr. Bange!: I don't think that's material, but I don't
have any objections to going into it. I don't. see the materiality in it. If my friend wants to go. into it, I· won't raise
the point.
The Court: If you don't want to raise the point, it's all
right.
Mr. Green: The only reason I'm going into it is, because,,
Mr. Bange! went into it on direct examination.
Mr. Bangel: If you open the door, I 'von't ()bject.
Mr. Green: I will withdraw the question.
Vol. I
11/12/59 Examination by Mr. Green continued:
page 47 r Q. You can't remember-! want to be perfectly
clear about this~you can't remember whether you
talked to Mr. Enos in any of your telephone calls or whether
you talked with someone in his office, or somebody that said
they were in his office?
·. Mr. Bangel: I submdt the witness has answered that three
times or maybe four times and if we're going over the same
questions over and over again, we'll be here a week. I
don't know how he can make it more emphatic.
The Court : I think that's so ; we've covered all that.
Mr. Green: Thank you, Mr. Weinstein.
Mr. Bangel: No questions.
At this time the witness withdrew from the witness stand.
Vol. I
11/12/59
page 48}

BERNARD ROTHENBERG,
a. witness for the plaintiffs, after having been first

duly sworn, took the· stand and testified as follows:
Exan1inecl by Mr. Bange!:
Q. What is your name?
A. Bernard Rothenberg.
Q. Mrs. Freda. Rothenberg is your wife, is she not Y
· A. Yes.
·
Q. She and 1\frs. vYei~stein were o'vners of the property
at 924 and 926 Seventh Street, were they not?
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A. Yes, sir.
Q. Do you recall when they first became owners of ·that
property?
A. I think it was 1947.
Q. At the time it was purchased,: can you describe the
building, 924, what it was?
A. It was a single-story grocery store.
Vol. I
.Q. 'Vhat was 926 when-you }>ought it? ·
11/12/59
A. It was a two-story frame building; used as a
page 49 } home...:._used .as ~ dwelling~ . · .: · .- · ~
Q. Did it ·have.· store windows in it at-all? .
A. If there were, it was not 'visible. It was ~o&rded up~ ..
Q. Was it boarded up .around on all fou~ sides? ···: ..
A. Yes, sir.
·
Q. Was there an entrance to that building on the front Y
A. No, sir; on the side. As a matter of fact, you couldn't
enter the front anyway, because there was a step-up-it m111st
have been at least three and a half feet.
Q. Were there any steps from the ground-from tha.t
·
.
building to the street Y
A. No, sir. The side entrance had a couple of steps .up.
Q. Was it continuously used as a- dwelling?
A. Yes, sir.
Q. That property was sold by your wife and 1\irs. 'Veinstein
in 1955, was it not?
A. Yes, sir, I think November.
Q. Do you recall to whom it was sold?
A. Sold to a group called the ''Five Vets.''
Q. At the time it was sold to them, 'vhat was .926
Vol. I
used for?
;, '
11/12/59
A. Dwelling.
,•; · .
page 50 } Q. The policy -of insura.nce was issued by Glens
Fall Insurance Company on November 11, 1955,
what was that building used for?
·
A. Used as a dwelling.
Q. Was it a dwelling Y
A. Yes, sir.
Q. The property was subsequently acquired by· the sa1ne
former owners, Mrs. Weinstein and Mrs. Rothenberg, was it
not?
A. Yes, sir.
Q. Do you recall what year that was in?
A. I think it was in 1957.
Q. Ho'v did they happen to reacquire it?
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A. Through failure to pay notes and we had to have a sale
for it.
Q. Who conducted the auction sale Y
A. Mr. Enos.
Q. Is he the same man thatMr. Green: That's completely irrelevant; I don't see
where that has-the fact that Enos auctioned off the propertyMr. Bangel: I want to identify-well, subseVol. I
quent to the acquiring of this same property by
11/12/59 foreclosure sale which was conducted by Fred
page 51 } Enos, was a policy changed to the new owners Y
A. Yes, sir.
Q. Vvas the building 926 described as a mercantile or dwelling?
A. As well as I recall, it was described as a dwelling.
When we took over, the people were living in it and we went
by there to see them about changing the rent; to pay us .
. Q. Was there a.ny change in the construction of that building from the time you first acquired it until it was destroyed
by fire on July, 1957?
~{r.

Green : If he knows.

A. None.
Examination by Mr. Rangel continued:
Q. Did it continue to remain as a d''relling from then until
it was destroyed by fire?
A. Yes, sir, it was; people were in it.
Vol. I
11/12/59

page

52~

CROSS EXAMINATION.

Examined by Mr. Green:
Q. ~{r. Bangel just asked you from the time you reacquired
it until the time of the loss it remained a dwelling, who collected the rents for that?
A. From the time we reacquired it 7
Q. Yes, sir.
A. It was a dwelling and the people that were in there
were not paying the rent, and we went by to see them about it.
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When they didn't pay us any more rent, and didn't pay us on
the final date, we gave them instructions to get out.
Q. Let's go back to 1947, when you acquired this property. No,v, did you go down and look at the property; go
over it?
A. Only on the outside. I was only interested in income
and that's the only reason I bought it. I checked the outside ; that's all I did.
Q. Let me ask you this, who was occupying 924?
Vol. I
A. The "Five Vets."
11/12/59
Q. In 1947 wh~p. you bought it Y
page 53 r A. Yes, sir, the "Five Vets."
Q. During the tim1e that you owned that property
was there ever a confectionery store operated in 1926?
A. No, sir.
Q. Are you sure 7
A. I'm positive.
Q. Was the building equipped or had it been equipped
with plate glass windows in front of it 7
A. It was not visible. It wasn't what we say-there was
no glass in there; in fact, there was no glass in there at all.
Q. Was there an area in there set off by a frame where a
plate glass window had been Y
A. I couldn't tell that from the outside, because it was
boarded up.
Q. You never went inside the premises?
A. No, inside only the part that was rented. I never went
upstairs until the damage after the fire. I looked inside the
door ; I never went inside.
Q. You only went inside to look at the part that was rented?
A. I only went to the side so that I could see the general
layout. I looked from the door; I didn't go in\Tol. I
side.
11/12/59
Q. How was the building separated frmu uppage 54 ~ stairs and downstairs?
A. There was a stairway.
Q. There was a separate entrance to the downstairs and a
separate entrance to the upstairs portion?
A. No, the downstairs portion-you could walk in and there
was a. stairway tha.t led upstairs. I never went up there.
Q. You never went up there 7
A. No, sir.
Q. " 7 as the downstairs portion set off as a separate apartment?
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A. It looked like a separate apartment; like I said, I didn't
examine it. I was only interested that the building was not
ready to be condemned if we bought it.
Q. So, you didn't go in the downstairs portion of the building at allY
A. No.
Q. It was set off.-you did notice it was set off individually Y
A. I noticed it was a little apartment there; a little place
there where people could live.
Q. But nobody was in there at the time Y
A. A man by the name of ''Winborne.''
Vol. I
Q. Was the upstairs occupied 7
lljl2j59
A. He occupied the whole building.
page 55~ Q. Do you know what use he made of the downstairs porti<>n of the building Y
A. As a place to live in; he had a place-the room tha.t
I saw was a kitchen and then I saw a stairway leading upstairs. I p1·esumed it had bedrooms upstairs ; in fact, I'm
sure there were.
. Q. Do you know what use the ''Five Vets'' made of the
building?
·
A. Only kept it rented.
Q. Well, let me ask you this, you testified in answer to }Ir.
Bangel 's question that all during the time that the ''Five
Vets" had this property that they used it for a dwelling!
A. That's right. •
.
Q~ Do you know <>f your own knowledge whether the ''Five
Vets'' ever used this building for storage of supplies in
·
connection with the operation of their grocery storey
A. I can answer that by saying they couldn't have used
it ·for grocery supplies for the store because they had a place
in the rear of the st<>re to use.
Q. Just a minute.
A. I want to finish.
Q. You're not responsive to my question.
A. I'm trying to answer it.

·vol. I
11/12/59
page 56~

~fr.

Bangel: · Do you want to read it back Y
The Court: Go ahead.

·A. They couldn't.:u'se it for s'torage, because the rear of the
store was fixed for storage and they never bought enough
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supplies to use that storage place. I was in there off and
on.
Exan1ination by l\Ir. Green continued:
Q. Did you ever see the storage in 926 Seventh Street next
door¥
A. No, sir.
Q. You never did 1
A. No, sir.
Q. How often did you go there while the "Five Vets"
were occupying the property 1
A. I guess I passed that place once a week.
Q. How many times did you go in itt
A. None.
Q. Then you don't know what they were using 926 for, do
you?
Vol. I
A. 'Vell, if they used it for any purpose, it was
11/12/59 not visible from the front. I did not go inside, no,
page 57 ~ sir.
Q. So the answer to my question, Mr. Rothenberg, is that you do not know w·l1at tl1e ''Five Vets'' used the
premises for Y
A. I guess you'd be right, because if they did it without
opening the front door, you'd be right, but if they opened
the front door, they couldn't, because it was still boarded
up.
Q. Then your answer was that you do not know what use
the ''Five Vets'' made of the premises at 926 Seventh Street?
A. I know it was still used as a dwelling, because they were
still collecting rent from it.
Q. You knew part of it was used1\fr. Bangel: lie said he knew it was being used as a
.dwelling- he never said part of it.
Examination bv 1\Ir. Green continued:
Q. 'Vould you deny of your own personal .knowledgew·ould you deny that 926 Seventh Street was not used-a
portion of it was not us·ed by the "Five Vets" Y
~!J,.,. I couldn't. deny that, because as I said, the ·only-if
there's an entrance from. the rear, ~which I don't
·vol. I
know about, if there's an entrance from the rear I
11/12,159 in1agine they could have used that, yes, it's possipage 58 ~ ble.
· · · ·
Q. You could not dispute tl1at fact?
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A. I couldn't dispute you because I never went inside,
but there was no evidence of it from the outside.
Q. It wasn't of any moment to you what they used it
for"l
A. It depended ·on whether they made expenditures on it
as far as remodeling, butQ. But other than that, you had no particular concern
about what they used it for?
A. I never knew what they used it for.
Q. Do you know who the tenants were in this property?
A. Which property?
.
Q. In the property at 926 Y
A. The only tenants I know was the fellow by the name
''Winborne.''
Q. Did you have anything to do with the issuance of the
insurance on the premises?
A. No, sir.
Q. Who did you leave that up toT
A. Mr. Weinstein.
Q. Does your wife actually own this property or do you
own itt
Vol. I
A. My 'vife and 1\{rs. 'Veinstein own it jointly.
11/12/59
Q. It's their property?
page 59 ~ A. Yes, sir.
Q. You have no interest in it?
A. Other than the affiliate relationship we have.
1\fr. Green: I think that's all.
At this time the witness withdre'v frorn1 the witness stand.
ROBERT G. ESLEECK,
a witness for the plaintiffs, after having been first duly
sworn, took the stand and testified as follows:
Examined by Mr. Bangel:
Q. What is your name?
A. Robert G. Esleeck.
Q. Are you connected with the City of Portsmouth in any
way?
A. Yes, sir.
Q. In what capacity?
Vol. I
11/12/59
A. I'm license supervisor from the Comnlispage 60 } sioner of Revenue Office.
Q. You have been so employed for how long?
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A. I have been with the City of Portsmouth for nearly ten
years.
Q. What does your duties require you to do?
A. Inspect license and issue license in addition to inspect-_
ing.
Q. Are you familiar with the property known as 926
Seventh Street?
A. Yes, sir.
Q. vVas that ever a store in the ten years you have been
license inspector?
A. No, sir.
Q. Can you describe the condition of that property; do you
know what it was used for?
A. Yes, it was used as a dwelling.
Q. Can you describe that property to the jury, please,
sir?
A. It was an old frame house, t";o-story frame house. The
front of it had no doorway. If it had one, it was boarded up.
It had no porch, no steps; the only entrance I ever saw to the
place was on the side of the building toward the
Vol. I
rear. It had a couple of steps going up to it.
11/12/59
Q. All four sides con1pletely boarded up?
page 61 ~ A. Yes, sir.
Q. Did you see any people-

l\fr. Green: Mr. Bangel is leading the witness; I hate
to continually object.
1\tir. Bangel: I won't press that.
Examination by Mr. Bang·el continued:
Q. Now, the property next to that, 924, what kind of buildin.g· was that?
A. That was a grocery store.
1\Ir. Bangel:

Witness with you.
CROSS

EXA~IINATION.

Examri.ned by Mr. Green:
Q. Mr. Esleeck, is that the name?
A. Yes.
Q. When did you first go with the city?
A. January, 1950.
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Q. Was that as a license inspector!
A. Yes, sir.
Vol. I
11/12/59
Q. Let me ask you this, what type of business
page 62 ~ license did you inspect for f
A. All types of business license and professional.
Q. .Any type of business license, is that correct 7
A. Yes, sir.
Q. Do you have your records from the time you went
there!
.A. Let's see; I have them almost that far back.
Q. Do you have them available Y
A. No, sir, I don't have thetn available.
Q. Do you ever recall this property being operated as a
restaurant Y
A. No, sir.
Q. Are you absolutely sure of that?
A. Positive.
Q. Do you have knowledge of it being operated as a confectionery Y
A. No, sir.
Q. Have you ever been inside the building 1
A. No, sir.
Q. Let me ask you this, would that-I mean, the "Five
\Tets'' who operated on that property had a business license
to a grocery store, did they not Y
A. At 924, yes, sir.
\Tol. I
Q. Do you know-would you deny of your own
11/12/59 personal knowledge, Mr. Esleeck, that the ''Five
page 63 } Vets'' used the building at 926 Seventh Street for
storage of supplies in connection with the operation of their grocery store'
~fr. Bangel:
1nost negative
The Court:
:Nir. Bangel:

"\Ve object to that "do you deny,'' that's the
thing he could possibly say.
I overrule the objection.
\Ye save tT1e point.

Examination by lfr. Green continued:
Q. Have you ever been inside the building?
A. No, sir.
Q. Never been inside!
A. No, sir.
Q. So, you don't know what use was being made of the
inside of the building Y

Glens Falls Insurance Co.· v. Virginia \Veinstein

51

Robert G. Esleeck.
A. I know it was being used as a dwelling.
Q. But you don't know what other use it was-or what
other-or what the other portion of the building was being
used for?
A. Anything that went through this building had to go
through one door; I think that was a dwelling.
Q. Let's be fair?
.A. I'm trying to be fair.

Vol. I
:hfr. Bangel:
I don't think he
Mr. Green:
reason for knowing what
ing.

11/12/59

page 64

~

I think the witness has been fair.
ought to impute any unfairness.
It boils down to whether he had
use was being made of the build-

A. Only as a dwelling.

Examination by Mr. Green eontinued :
Q. Had you ever been inside the building 7
A. No, sir.
Q. You don't know wl1at the physical set:up was inside the
building?
A. No, sir.
Q. You surmised it. was being used as a dwelling because
on occasion you sa'v people going in and out?
Mr. Bangel: I object to "surmise." The witness said it
was being used as a dwelling.

Examination by ~Ir. Green continued:
Q. How did you know it was being used as a dwelling?
A. Well, only by people going in and out and children plaving around the rear door and that was the oniv
·
Vol. I
door to the place.
11/12/59
Q; T~at's all I wanted to know. Yo~1 saw people
page 65 ~ coming 1n and out and fron1 that you surmised that
the house was being used as a dwelling 7
A. That's correct.
Q. You're not in a. position to say wl1at part of tlte building was being used for a dwelling, are you?
A. I can only say that there was no business transaction
tl1ere as far as required a license.
Q. There wasn't anytl1ing going .on there, far as as ·you
know, that required a license?

•
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A. That's right.
Q. You don't know whether the upstairs was being occupied
by tenants and the downstairs for storage or not, do you?
A. No, sir, I don't know.
Q. You didn't specifically inspect the building or make
any particular note of it, because that wasn't in your line of
w·ork, was it, Mr. Esleeck?
A. I didn't inspect the inside ; I inspected the outside. ~:[y
job is to inspect anything that could possibly be a place of
business that required a license.
Q. There was something about this building that you
thought might possibly be suitable for a business?
A. N·o, sir, there was nothing about it that would
Vol. I
make me think it would be suitable for business.
Q. So, for that reason ',\~ou didn't make any
11/12/59
page 66 ~ detailed inspection of it?
A. Just the outside of the building; I ren1ember
that.
Q. You just looked at it like anybody else would look at
it, didn't you, Mr. Esleeck?
·
A. I'm sure that there was no licensable business carried
on there.
1\fr. Green: I think that's all.
RE-DIRECT EXAMINATION.
Examined by ~fr. Bangel:
Q. That was your duty to find out if anything was operating
-a business was operating·-it was your business to find
out about that?
A. That's ri~ht.
Q. That's what you were doing?
A. Yes, sir.
Q. Do you have any interest in this case one way or the
other?
A. No, I don't even know the people involved.
Vol. I
11;12/59
page 67 ~

RE-CROSS EXAl\fiNATION.

Examined by Mr. Green:
Q. In connection with what Mr. Rangel has just asked yon,
in looking at this house your duty as license inspector
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wouldn't make any difference, because it wasn't anything to
indicate that there was anything going on in there by the
way of business 1
A. Except that it appeared to be a dwelling to me.
Q. Did the condition of that building change at any time
during the ten years?
A. Not to my lrnowledge. I can only say that it was
boarded up. I remember it was ·one entrance from the side.
In the ten years I've been with the city, I don't remember
an entrance from the front. There was never a porch;
never anything to lead me to believe that a business was
carried on from there.
Q. Let me ask you this, do you kno'v when it was
Vol. I
first boarded up¥
11/12/59
A. No, sir, and I am1 sure it was before I went
.
page 68 ~ with the city.
Q. No question in your mind about that no,v?
A. No, I can't swear that the place was boarded up when
I first went with the city. I can swear that it wasn't suitable
for a store or place of business.
Q. It's a fair statement that you can't remember when
these things took place and that type of thing?
A. I didn't pay any attention-I'm not trying to be unfair,
but I '11 say from the time I went with the city, I know that
there was no license issued for 926 Seventh Street, and if
there had been, ·or if there had been any reason to believe
that there was a business being carried on from there, I
would have gone on the insiffe and looked into it.
Q. One further question and that's all I am going to ask.
If this building at 926 was being used in conjunction with the
operation of a grocery store at 924 as a storeroom, would
there have been any necessity for requiring a license for 926
when it was just being used as a storeroom Y
A. No, sir, not if the place at 924 was licensed; it wouldn't
have required a license.
Q. And 924 was licensed?
A. Yes, sir.
~tfr.

Green: That's all.

Vol. I
11/12/59
page 69 ~

At this time the witness withdrew from the witness stand.
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Donald C. Avery.
Mr. Bangel: We rest.
Mr. Green: I have a motion I'd like to make.
At this time the Judge, counsel for both sides and the court
repaired to the Judge's Chambers.

repor~er

Mr. Green: I make a motion to strike the plaintiffs' evi·dence.
The Court: Motion overruled.
1\fr. Green: Note my exception to the Court's ruling.
At this time all parties to the trial returned to the courtroom.
Court was called to order.
Vol. I

11/12/59
page 70

~

Mr. Green: Call ·Donald. C. Avery.

DONALD C. AVERY,
a witness for the defendant, after having been first duly
sworn, took the stand and testified as follows :
Examined by Mr. Green:
Q. Give us your name, please Y
A. Donald C. Avery.
'
Q. What's your occupation T
A. Virginia Insurance Rating Bureau.
Q. How old are you?
A. I'm thirty years old.
Q. How long have you been with the Rating Bureau?
A. Seven years.
·
·
Q. Tell the jury, if you will, in as concise a way as you
can, what the function of the Virginia Insurance Hating
Bureau is¥
A. Well, we set the fire insurance rates and
Vol. I
we're responsible to see that- the policies are 'vrit11/12/59 ten at the proper rates and proper forms.
page 71 ~ Q. Are you controlled in any way by the State
Corporation Commission of the State.· of Virginia Y
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A. That's right; we're under the jurisdiction of the State
Corporation Commission.
Q. Now, explain to the jury, if you will, the mechanics in
connection with the issuance of an insurance policy on a
particular risk?
A. Well, the insurance agent will call us; notify us in writing, or possibly an assured, about rating a building, and we
make an inspection and determine the fire insurance rate
and notify the agent through a publication called "Rate
Card.''
Q. Can insurance be ·written on a building by an agent
"yithout intervention of the Virginia Insurance Rating
Bureau?
A. No, sir.
Q. In other words, he's bound to come to you for determination of the type of riskY
A. That's right. If it's not rated or published, they have
to come to us to get it.
Q. By virtue of tha.t, could an insurance company rate
insurance on a particular building without going to you to determine the classification f
Vol. I
A. No, sir, not the Glens Falls Company.
11/12/59
Q. Let me ask you this, Mr. Avery. How do
pag·e 72 ~ you arrive at a particular classification for insurance ; wl1at is the criteria for classifying a building· as a dwelling as opposed to mercantile and vice versa?
A. If it's occupied, we go to the occupants. If it's used
for commercial storage or in commercial retail or wholesale
business-anything of a business venture-then it's comnlercial. If it's oc.cupied in part ns a dwelling; it's part
comm~ercial and dwelling.
Q. There's a difference in rate?
A. There is a great deal of difference.
Q. Wha.t classification would storage fall within?
A. Mercantile commercial.
·
Q. Now, assume, if you will, ~{r. Avery, that you were
faced with the proposition of rating a piece of property which
was partially occupied by tenants and partially occupied
by storag-e space for a grocery store, how would you rate
that particular building for·
·
~ir. Bangel: There's no evidence at all-I submit until
there's evidence of it, it's highly improper. He's assuming a
great deal and not establishing anything.
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The Court: I think that's put in the form of a
Vol. I
hypothetical question, and he's testified that he
11/12/59 represents the Rating Bureau. I think it's under
page 73 ~ the hypothetical question.
Mr. Green: That's correct.
Mr. Bangel: May I save the point?
A. We'd have to rate it as commercial property.

Examination by :hfr. Green continued:
Q. Commercial property?
A. Yes.
Q. How are your standards for rating arrived at?
A. Well, by experience ; through experience in each type
of occupancy; each type of construction do,vn through the
years. We change the rates according to experience that
each shows.
Q. Mr. A very, do you have any records which would indicate how the Rating Bureau rated property at 926 SeYenth
Street, Portsn1outh, Virginia 7
A. Yes, we do.
Q. In 1955?
A. Yes.
Q. 'Vhat classification was assigned to that building?
A. Mercantile and dwelling.
Q. J\fercantile and dwelling?
Vol. I
A. That's right.
11/12;59
Q. Let me ask you one further question. I think
page 74 ~ you may ba.ve already answered it, but I will ask
you again. If a building were classified by you
as commercial and dwelling, how would the insurance policy
be written on that particular risk?
A. As mercantile.
Mr. Green: Answer Mr. Bangel 's questions.
CROSS EXAMINATION.
Examined by Mr. Bangel:
Q. I understood you to say, :hfr. Avery, that you all approve rates and the forms!
A. That's correct.
Q. There is a standard form for dwellings issued by all
companies, are there not, as to conditions and provisionsall the same Y
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A. That's right.
Q. That's true as to mercantile Y
A. Yes, sir.
Q. Where an agent writes a policy, that property
Vol. I
is described by the agent and is also described
11/12/59 as to the rate, the type of building it is and the
page 75 ~ like 7
A. Yes, sir.
Q. You never have seen this particular piece of property,
to your knowledge 1
A. I can't remember ever seeing it.
Q. The forms are approved Y
A. Yes.
Q. In a policy issued, there is such a thing as a store
being converted to a dwelling and the dwelling being converted to a store?
A. Yes, sir.
Q. When a person has a dwelling and it appears on your
rating that it's a store, and the policy comes through your
Bureau, don't you send a man out there to look and see
whether it's a dwelling or see whether it's a store?
A. That we do.
Q. Is there anything in your file to indicate that you-all
went out to look at this building a.fter you-all had received
this form or the policy showing it to be a dwelling?
A. No.

Jvir. Bangel:
Vol. I
11/12/59
page 76 ~

That's all, sir.

RE-DIRECT EXAMINATION.

Exan1dned by Mr. Green:
Q. That's done in the normal course of your business, is it
not'
A. Yes, it is.
Q. Let me ask you, in connection with Plaintiff Exhibit 2,
in connection with the rate prescribed therein and ask you
what rating there applies to what classification?
·
A. There is an endorsement which changes the rate from
$1.96 less some credits to $1.15 less son1e credits; both of
which have mercantile rates.
Q. ~Iercantile rates?
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A. Yes, sir. It's described "dwelling and mercantile"''dwelling and grocery,'' I'm sorry.
Q. Dwelling and grocery storeY
A. Yes, sir.
·
Q. I hand you Plaintiff Exhibit 3, Mr. Avery, and ·ask you
to ex8mine the rate set forth in that endorsement.
A. This is identical to the other. It changes
Vol. I
the rate from 1.96 less 35¢ plus seven per cent to
11/12/59 1.15 less 35¢ plus seven per cent.
page 77 } Q. What rate-what type of rate is thatY
A. That's still mercantile rate.
Q. How is the building described there Y
A. It's described here as a dwelling, but it has a mercantile form.
Mr. Green: Thank you, Mr. Avery.
RE-CROSS EXAMINATION.
Examined by Mr. Bange}:
Q. Did not the policy itself, but didn't a sin1ilar form come
through your office describing this as a dwelling several
years before a.ny fire occurred Y
A. Possibly.
Q. Look ·at it.
A. Let me have it.
Q. Look at Plaintiff Exhibit 3, how is that building described?
A. As a dwelling.
Vol. I
Q. When that came through as a dwelling, your
11/12/59 records do not show that you-all went out to depage 78 ~ termine whether it was dwelling or mercantile¥
A. Our records do not indicate, because we don't
have the date on our records.
Q. I hand you Plaintiff Exhibit #4, and ask you how·· tl1e
building is described.
A. This is the title endorsement and describes it as a dwelling. 'Ve do not check title endorsement.
Q. You don't check it?
A. No, sir.
Q. Does an insured come over-have you ever had an
insurer come over there and look at the · records-all the
records during all the years 7
A. Yes, sir.
Q. Howmanyf
A I don't know how many; several.
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Q. In other words, when the policy is written; it's written
by the agent, is it not f
A. That's correct.
Q. And the policy is delivered by the agent Y
A. That's correct.
Q. And the copy of it goes through your office Y
A. That's correct.
Q. It indicates whether it's a store, mercantile
establishment or dwelling?
Vol. I
11/12/59
A. That's correct.
page 79 } Q. When the paper com:es through indicating
that it's a dwelling and your records may show
it's a mercantile, you-all don't turn the policy down, but you
send someone out to look and see if it's a dwelling, is that
true!
A. That's correct.
Q. I understood you to say that your records do not indicate that anything took place like that for the property at
926 Seventh Streett
·
A. That's right.
Q. The rates are higher or lower for mercantile business Y
A. Higher for mercantile.
Q. So, it would be lower if it was a dwelling?
A. That's correct.
Q. I think the only other difference would be the provision
for co-insurance i)nd the dwelling does not?
A. There are other differences in the form, but one is for
mercantile form and there's one for the dwelling form.
Q. But mercantile shows co-insurance clause and dwelling
does notY
A. That's correct.
Mr. BangeI : That's all.
Vol. I
11/12/59
page 80 ~

RE-DIRECT EXAMINATION.

Examined by Mr. Green:
Q. In answer to Mr. Bangel's questions with respect to the
inspection; your records indicate I believe you said that this
building was classified as a dwelling-mercantile Y
A. That's correct.
Q. And when something comes through your office, as ~fr.
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Bangel mentioned, an inspection is carried out in the ordinary
course of your business, is it not?
A. That's correct.
Q. How many of these things do you think you inspect in
the course of a period of time Y
A. About thirty a week.
·
Q. This would indicate the inspection was made in 1955?
Mr. Bange!: The witness says there's nothing in his
office to indicate any inspection was made even after the form
had come through his office indicating that it was a dwelling.
Vol. I

11/12/59
page 81

~

Examination by Mr. Green continued :
Q. You have no particular knowledge as to
'vhether this thing was actually inspected or not, is that correct?
A. ell, as to tl1ose dates, I do not.
Q. It's the usual course of your business that the inspection
·
would take place f
A. Yes, sir.

'r

1\IIr. Bangel: We object to that.
1\Ir. Green: I think it's obvious he can't be expected to remember everyone.
Mr. Bange!: That's all right.
Mr. Green: That's all.
At this time the witness withdrew from the witness stand.
Vol. I

11/12/59

page 82 }

FRED G. ENOS,
a witness for the defendant, after having been
first. duly sworn, took the stand and testified as follows :
Examined by Mr. Green :
Q. Will you give the jury your name?
A. Fred G. Enos.
Q. What's your occupation 7
A Secretary and manager of T. B. Lee~ Incorporated.
Q. You're the agent for Glen Falls Insurance?
A. It's one of my company's.
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Q. And you were agent for Glen Falls Insurance Company
in 1955, is that correctY
A. Yes, sir.
Q. Mr. Enos, you heard the testimony of Mr. Weinstein
and Mr. Rothenberg in connection with this case. Now, let
me ask you this, when you write a policy of insurance as ari
agent, how are you controlled in writing that policy ·with respect to classification of the risk involved Y
Mr. Bangel: We submit that it's quite clear from the evidence that it goes through the Rating Bureau and if
Vol. I
there's a mistake, they go out and inspect it.
11/12/59
The Court: I think the question is proper.
page 83 ~ 1\lr. Bange}: We save the point.

Examination by Mr. Green continued:
Q. Go ahead.
The Court : Answer the question.
A. Would you repeat that?

Q I say, if somebody called up and asked you to write insurance on a particular piece of property, how do you obtain
the classification of that building?
A. From the Rating Bureau.
Q. Is that mandatory~
A. Well, it's a rule of the insurance industry-we won't
write anything unless it's submitted each day at the close
of each business day.
Q. Do you have a.ny authority to change any description
of anything of that type in a policy without submitting it to
the ·virginia Rating Bureau Y
A. No, sir.
Q. Now, I believe the testimony is that you wrote this
policy in November, 19597
A. It 'vas a renewal of a policy that we had in our office.
Q. How w·as the property described?
A. It's described on that memorandum. of inVol. I
11/12/59 surance; the original going to the Trustee, Mr.
page 84 ~ Karp.
Q. How was that?
. ~.
. This was renewed through our agency, November 12
1955, for a period of three years. It describes the amount
at $2,500; showing mercantile rating. Description $2,500:
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75% co-insurance covering a two-story frame building located
at 926 Seventh Street, Portsmouth, Virginia.
Q. Where did the original of this policy go 1
A. The original went to the Trustee.
Q. The Trustee in the deed of trust f
A. Yes, sir.
Q. Is that standard practice 1
.
A. Yes, sir, it is. The memorandum goes to the insured.
Q. Let me ask you this. After this policy was issued, did
you ever receive any call from Mr. Weinstein in connection
with the description of this property f
A. It's rather hard to remember back through the years.
Q. Whoever handles the incoming calls, takes down the
necessary information 1
A. Yes, sir.
Vol. I
Q. Can you make those changes in your office
11/12/59 or do you have to refer them to the Rating Bureau?
page 85 ~ A. No, they are first submitted to the Rating
Bureau.
Q. Your change is determined by the Rating Bureau?
A. Yes, sir.
Q. You, or the Glen Falls Insurance Company, have any
control -over that rating a.t a.U f
A. No, sir.
Q. You have no particular individual knowledge of this
particular dwelling-grocery store, do you 1
A. No, sir, I have no knowledge of it; I have never seen
the property physically.
Q. Now, let me ask you this, J\Ir. Ennos, in connection with
Plaintiff Exhibit 3, what does that accomplish insofar as the
policy is concerned?
A. It's a title endorsement.
Q. What was the purpose of that endorsement?
A. It's marked "Title Endorsement,'' there's a change in
rate.
Q. That was for the purpose ·of changing the ra.te?
A. That's the way it appears to be.
Q. I hand you Plaintiff Exhibit 4 and ask you
\ ...ol. I
what was the purpose of that endorsement?
11/12/59
A. This was strictly a title endorsement elinlipage 86 ~ na.ting quite a few names; it's an assigrrmen~ of insurance from these several peupleQ. Is there any rate mentioned?
A. No rate is mentioned.
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CROSS EXAMINATION.

Examined by Mr. Bangel:
Q. You said #3 was change of tenant endorsement, aren't
y<>u mistaken about #3?
A. I was going by what's at the top.
Q. Is that "title endorsement"?
A. No, sir, it's not.
Q. You evidently use your own form?
.A. It appears to be that.
Q. That's described as a dwelling, isn't it?
A. Yes, it is.
Q. I hand you Plaintiff Exhibit #l and ask you does this
provide for any co-insurance on itt
A. Yes.
Q. What percentage co-insurance is Plaintiff
Vol. I
Exhibit 11
11/12,159
A. Seventy-five per cent.
page 87 ~ Q. That is the form that shows it as being ·a
mercantile establishment?
A. Yes, sir.
Q. Look a.t the one where it was changed from mercantile
to dwelling; I ask you whether or not it shows any co-insurance clause on that?
A. No, it doesn't; not on the endorsement.
Q. That's what you sent over to the R-ating Bureau, isn't
it!
A. This is the endorsement.
Q. Doesn't it provide for insurance where the change is
from mercantile to dwelling; it does show co-insurance on the
policy?
A. I don't believe that's necessarv; 1\fr. Averv can answer
that better than I.
·
·
Q. "'When it was co-insurance-when it changed to dwelling,
it savs "none."
A. 'rt doesn't say anvthing there.
Q. Do you put anything in there when there is no co-insurance applicable?
Mr. Green: Where do you see where it says "none"?
1\fr. Bangel: Right here.
Vol. I
11/12/59
page 88 ~ Examination by Mr. Bangel continued:
Q. I will ask you this-
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}lr. Green: vVhere is it deleted'
1\{r. Bangel: Let me take the witness, if you don't mind.
Examination by Mr. Bange} continued:
Q. Isn't it true that if there is no co-insurance applicable
to the particular property involved, you leave it blank Y
A. Yes, ordinarily.
Q. Was it leftA. Under a dwelling policy, it's not at all necessary to put
the co-insurance.
Q. It's left blank, isn't it 7
A. That's right.
Q. 'Vhen it was changed from mercantile to dwelling, the
75% co-insurance clause was left off of the one for it?
A. It's depicted under the main policy. This endorsement
doesn't change that at all. This doesn't delete or
\T ol. I
add to co-insurance.
Q. Don't you fill out the fortn properly when
11/12/59
page 89 ~ you send it through~
A. What I'm trying to say, the endorsement does
not necessarily have to show every minute detail, because it's
not the original policy.
Q. I understood you to say the insurer-the person that
carries insurance on the building never sees the original
policy when there's a n1ortgage on it, isn't that true?
.li. Seldom, do; it's an established principle of all agents
that the original goes to tl1e Trustee.
Q. This is the only thing the person insuring· the property
gets?
A. That's right.
Q. And that one shows the mercantile business and showed
75% co-insurance clause 1
. A.• The original does, yes, sir.
Q. It was changed fron1 a mercantile to a dwelling?
A. It wasn't cl1anged-it was changed to a lower mercantile
rate.
Q. 'Yhat does this say?
A. It says "dwelling." The rate has only been changed
from l1igher 1nercantile to a lo·wer one.
Q. 'V11en the policy endorsen1ent-or whatever
ol. I
you may refer to it as being, when it was chang·ed
11/12;59 from the use of the word "mercantile" to ''dwellpage 90 ~ in g.'' did you then drop tl1e co-insurance on tl1e
policy? Look at it.

'T

I

I
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~Ir. Green: I think the documents speak for themselves.
There's absolutely no reference in the endorsement as to coinsurance in no way, shape or form. As to the legal import
of these documents, I think it's strictly a question of law
for the Court and I submit that this is a memoranclun1 of
the original policy and the endorsentent. I say there being
no reference to co-insurance clause, the main policy still
controls.

Exan1ination by Mr. Bangel continued:
Q. Doesn't it provide in the change of endorsenlentdoesn't it say-look at the paper writing here-I ask you if
that is the title endorsement and ask if that wasn't issued
by you within fourteen daysA. This isn't a title endorsement.
Q. I hand you Plaintiff Exhibit #2, which was the original
policy dated N oven1ber 22, 1955 T
A. Right.
Q. This endorsement was made November 28, 1955, or
within six days 1
·vol. I
A. Yes, sir.
11/12/59
Q. Was the rate cut on that?
page 91 ~ A. Yes, but it's still the mercantile rate.
Q. W oulcl you .m,ind telling me one thing, please,
sir; if I came to you as an authorized agent of Glen Falls
Insurance Company and asked you to write a policy on a
dwelling and you issued me a policy, have you ever had anybody question you whether it was a higher rate or lower
rate, or don't they assume that you, as agent, know what the
~tanclard rate is and accept that~
1\fr. Green:
else
1Vfr. Bangel:
1\fr. Green:
tl1e r·mit never
~omebody

He can't possibly answer that; as to what
mig;ht assun1e.
We paid more than we should have.
The testimony is tl1at the people who brought
paid the premium.

Exan1ination by 1\fr. Bangel continued:
Q. \:\Thy was the insurance rate lower on a dwelling than it
wa~ on mercantile?
A. May I answer it this wayQ No, you just1\fr. Green: Let hin1 answer the question.
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Mr. Bange} : If he will answer the question and
then make any explanation he wants, but each time
11/12/59 I ask a question he goes off on an explanation.
page 92 ~ Mr. Green: He didn't get two words out of his
mouth.

Vol. I

Examination by M.r. Bange! continued:
Q. Let me ask the question again. I asked you whether the
rate on a dwelling isn't cheaper than on a mercantile building?
A. Yes, it is. Ordinarily, it is.
Q. When is there an exception 7
A. I'm sorry, it's always lower.
Q. If I call and ask you to write an insurance policy, fire
insurance, ·on my hon1e for me, have I any way of determining
whether the rate you charged me was a higher or lower
rate?
A. The only wa.y you l1ave is by checking it directly with
the Bureau.
Q. Do you know of anyone who's ever written a policy of
fire insurance with you tl1at l\:new there was such a. thing as
a Bureau and that they could check with the Bureau Y
A. Frankly, no.
Q. So, when the c-hange was m'ade from a mercantile to a
dwelling, there was a substantial reduction in the
Vol. I
rate, was it not; here's the original $85.20 and
11/12/59 here's the last one showing $35.201
page 93 ~ A. Substantial reduction was made in the rate.
May I modify tl1at1
Q. Yes, sir.
A. The modification rate was made frmn strictly nwrcantile,
which carries a very high rate, and here it is brougl1t fromdropped from the high rate to a lower rate taking· into con!=dderation a partial residence and partial mercantile; it's still
not as cheap as strictly as a dwelling rate.
Q. I ask you if the rate didn't drop substantially from the
tnercantile building and with a co-insurance clause of 75%
to a. reduction in t11e .rate when it went to dwelling-mercantile,
and ask you if it didn't drop then?
A. It dropped, but the 75% co-insurance clause is not elhni~
natecl.
·
Q. Does that show on the endorsement of tl1e policy?
J\Ir. Green: He's dwelled on this point about co-insurance.
I submit that the matter does not appear on the endorsement;
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there's no reference in the endorsement in any way, shape
or form to the co-insurance clause. I submit that unless it's
specifically mentioned in the endorsement, the main
Vol. I
policy controls and I fail to see what Mr. Bangel's
11/12/59 purpose is in continually hounding this witness
page 94} with something which has n·o application.
Mr. Bangel: It has this; where it's a mercantile
establishrpent the rate is higher. They have a co-insurance
clause. When it's changed from a mercantile policy-the
policy .changed from mercantile to a dwelling, you then cut
down on the insurance rate and the co-insurance clause is
eliminated, because it does not apply to the residence in the
corporate limlits in the City of Portsmouth, Virginia.
The Court: Is there anything in the policy-co-insurance
policy-in the original policy which was eliminated Y
A. No, sir.

Mr. Bangel: It says here-it asked about co-insurance.
Mr. Green: That's not the one you showed him.
Examination by Mr. Bangel continued:
Q. "\Vbat does this paper writing say?
A. It says "dwelling," but the rate isn't a strict dwelling
rate.
The Court: This shows ''dwelling-grocery
Vol. I
store.''
11/12/59
The Court: . Where is the one that you're talkingpage 95 ~ about?
Mr. Bange!: This is the one that I'm examining
hin1 on.
Examination by }fir. Bange} continued:
Q. Mr. Enos, the original memorandum of insurance shows
a store with 75% co-insurance clause Y
A. Yes, sir.
Q. It shows a. rate of five-insurance rate of $85.20?
A. Right.
Q. I hand you that, Plaintiff Exhibit #1.
A. That's the original contract.
Q. I hand you Plaintiff E-xhibit #3, which was issued bv
your office on 12-6-55, which is about twenty-six days later'?
A. That's right.
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Q. And I ask you whether this Exhibit 3 does not show the
building involved to be a dwellingf
A. The a:nswer to tha.t is "yes,'' but the rate is not a
dwelling rate. The rate is a dwelling and mercantile rate.
Q. Now, the man that gets the fire ins.urance, he depends on
the agent¥
Vol. I
A. Yes, sir.
11/12;59
Q. I ask you to look at Pla.intiff Exhibit 3, which
page 96 ~ was issued less than a n1onth, and ask you if that
does not show dwelling?
A. I just answered that.
Q. What percentage of co-insurance applies to this building?
A. It has a space for it, but it's not required on this endorsement.
Q. Suppose it was a dwelling, what would you put in
theref
A. If it had been restricted to a dwelling, possibly the rate
would have been about sixteen cents a hundred.
Q. Let's forget about the rate.
A. Then, you could have changed the entire contract, but
it has not been done.
Q. Let's forget about the rate; I think we understand each
other on that. I 'n1 trying to find out about the fonn you
use.
A. 1\{ercantile form.
Q. Is there anything in there that says '' tnercantilc'' on
there?
A. I'm talking about Plaintiff Exhibit 3.
Q. I'm asking you if that's a true photograph
·vol. I
because-! ask you to look at Exhibit #3, is there
1.1/12/59 anything on there that says "tnercantile''?
page 97 ~ A. Here it is; it doesn't specifically say '' tnercantile,'' but it's 1-153.
Q. Then, you say tha.t the insured knows that's a mercantile
policy because it has the number 115-3?
A. That's the form required by the Vir~inia Insurancr
Rating Bureau, where it's been rated n1ercantile.
Q. I'm trying to find out from youJ\Ilr. Green: Let me interpose an objection. It seems to Til{'
tl1is testimony Mr. Bange! is going· into is completely irrelevant to the issue "rhich is before the Court at tl1is time.
1\fr. Bangel: He's on cross examination.
J\~Ir. Green: The issue before the Court at this time is
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whether this building was properly classified for purposes
of insurance at the time this policy was issued.
Mr. Bangel: "\Ve're going into that.
Mr. Green: Here he's concerned with something that happened long after that.
~fr. Bangel: No, a few days, twenty-some days.
The Court: I'm going to overrule the objection.
1\fr. Green: Note my exception.
Vol. I
Examination by Mr. Ba.ngel continued:
Q. I ask you to look at Plaintiff Exhibit #3
11/12/59
page 98 ~ and tell us where there appears on that anywhere
''mercantile'' or mercantile or building or other
than a dwelling f
.A. I can't answer ; it doesn't.
Q. Well, tha.ts the form1 that was issued within a few weeks
after the original policy was issued 1
A. This is the form.
Q. That shows ''dwelling,'' does it not?
.A. It's typed in here "dwelling."
Q. If you were putting that endorsement out for a policy
issued on a dwelling, would there be any-would there be anything put in here or typed in the paragraph marked ''Per
Cent of Co-Insurance,'' would you write the word "none''
or 'vould you lea.ve it blank Y
A. Frankly, I can't a.nswer that; I have nothing to do with
writing the detail policies in my office.
Q. You've been an agent for years?
A. I know, but I don't type policies up; I've been living
for tl1irty-six years without pounding a typewriter.
Q. You're familiar with policies Y
A. I wouldn't say I'n1 too familiar; I'm no expert.
Q. You've issued a policy as agent for Glen
Vol. I
Falls Insurance Company Y
11/12/59
A. 1\t[y agency has, yes.
page 99 ~ Q. You are the agent for the company, are you
not?
A. 1 'm one of them.
Q. You mean the con1pa.ny has hundreds of agents; I'm
talking about here in Portsmouth.
A. I have {)tber agents in my office; licensed agents.
Q. They are authorized to write and sign it too, are thev?
A. Yes, sir
·
Q. But they are all right there in your office and they are
undm· your supervision?
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A. That's right.
Q. I ask you if it isn't true when you issue a policy on a
dwelling, isn't it proper on a policy of your own and when ·you
are writing one for the Glen Falls Insurance Company or any
other company, where the word ''Per Cent of Co-Insurance''
you leave that blank where it says "dwelling"?
A. Yes, sir.
Q. When it's mercantile, you put in there the percentage
of co-insurance?
A. That's right.
Q. I ask you to look at Plaintiff Exhibit 3 and
Vol. I
11/12/59 ask you which was issued in December, 1955, and
page 100 ~ ask you if that shows ''dwelling''?
A. Yes, sir.
Q. Does it show a blank under the clause "Co-Insurance "f
A. Yes, it's blank.
Q. If you deliver that to me, how would I know that. 115-3
means "mercantile"·?
A. Frankly, I wouldn't know how you'd know.
Q. So, I have to depend on the agent, do I nott
A. Yes, sir.
Mr. Bangel: Tha.t 's all.
RE-DIRECT

EXA~IINATION.

Examined by Mr. Green:
Q. Who was the policy issued to!
A. Originally it was issued to these people right here;
here's a list of the names.
Q. Who else would have an interest in the policy?
A. The Trustee.
Vol. I
Q. Would Mr. Weinstein and Mr. Rothenberg
11/12/59 be entitled to receive from you, as agent of Glen
page 101 ~ Falls Insurance Company, anything in connection
with this insurance?
1\{r. Bangel: That's a legal question.
}Ir. Green: My position is that Mr. ICarp a.nd the named
insured are entitled to receive the policy, and l\fr. Weinstein
and Mr. Rothenberg who have tried to show they were entitled to receive something have no standing- in the world
hetween Glen Falls Insurance Company and the insured;
their interest is represented by the Trustee.
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Mr. Bangel: If I take a policy and they transfer that policy
·
to me ; I have no interest in that policy Y
Mr. Green: The interest goes to the Trustee and the
policy so reflects.
The Court: Objection sustained.
Examination by ~Ir. Green continued:
Q. Who in this transaction had any interest in this policy Y
A. These people listed right here.
Q. Would there be any obligation on you as insurance
agent or did Mr. Rothenberg or Mr. Weinstein have any
interest at all in the policy Y
A. Not the way this policy is written, no, sir.
Vol. I
Q. They're not the named assured Y
11/12/59
A. No, sir.
page 102 ~ Q. They're not the Trustee Y
A. No.
Q. This was sent to the named assured, was it not?
A. I can't answer that; I don't know where the memorandunl went.
Q. It's addressed to the nan1ed assured, is it not Y
A. Yes, sir.
Q. This was not sent to Mr. "\Veinstein?
A. It was sent to this address.
Q. But it wasn't sent to these people Y
A. That's right.
Q. I show you-let me ask you this, Mr. Enos. '\:Vhen you
as a.n experienced agent write a policy of insurance on a
piece of property which is subject to a mortgage, who is your
named assured?
A. When I issue a fire policy to John Jones, and his wife,
Sarah Jones, the policy is issued to John Jones and Sarah
Jones showing the loss payable claus.e to whoever put up the
monev.
Q. "To the Trustee, is it notY
A. Yes.
Q. Is there any obligation on you as insuranre agent to
track down\To}. I
11/12/59

page to3 ~

~ir.

Bange}: Wait a n1inute.
The Court: I sustain the objection to that.
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Examination by }fr. Green continued:
Q. Let me ask you this, ~{r. Enos, when you write a policy
of insurance where the property is subject to a mortgage,
are you required to :find out who the mortgage holder is when
you write that insurance f
A. No, we're not required to do that; that's usually given
to us by the closing attorney.
Q. Who has the only interest in the property besides the
assured 1
A. The Trustee.
Q. In the event of loss, how is it handled?
A. The check is made payable to the named assured and
Trustee.
Q. Are the people who actually lend the money ever Included in the draft?
A. No, it's always the Trustee.
Q. Let me ask you this, 1\!Ir. Enos; would you have any
authority where you knew that you had an insured and
there was a Trustee on the property, w·ould you
Vol. I
have any authority if somebody called up on the
11/12/59 telephone and told you without the verification
page 104 ~ that "I own this property; I want you to change
the policy, w·ould you be authorized to change the
policy?
A. It would l1ave to con1e from the Trustee; you can't elhninate the Trustee without having authority fron1 the TruRtee.
Q. Let me ask you this, would 1\tfr. V\Teinstein and 1\tir.
R.othenberg ever ha.ve gotte-n anything from you under this
policy of insurance if this had not been made to these people
listed l1ere in this exhibit 1
A. No, sir.
Q. 1\fr. 'Veinstein and 1\:Ir. R-othenberg would not have gotten anything?
A. N·o, sir.
Q. This original policy sl1ows that this property is subject
to a. 75% co-insurance clause, is that corre~t?
A. Right.
Q. Is there anything- in either of these endorsements which
alters this policy to eliminate the 75% co-insurance clause?
A. No, sir.
!Ir. Bang·el: He has already answered that.
The Court: We '11 Jet hiln answer the game question.
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Vol. I
11/12/59
page 105

~

Examination by Mr. Green continued:
Q. Is there anything in either of those endorsements which elin1inates the 75% co-insurance clause 1
A. No, sir.
Q. This recitation in this endorsement refers to property
as a dwelling?
A. Yes, sir, it does.
Q. Could you have changed in your office as agent of Glen
Falls Insurance Company-could you have changed the type
of risk involved on this policy without the matter going
through the Virginia Rating Bureau¥
A. No, sir, we couldn't.
Q. What type rate did you say is promulgated here?
A. It's still mercantile rating; it has here dwelling a'nd
n1ercantile.
Q. In other words, it says dwelling here; this rate is the
rate for the dwelling and 1nercantile?
A. That's right.
Q. It's less than the full mercantile rate as on Exhibit 1?
A. Yes, sir.
Vol. I
Q. Is there anything in any of these endorse11/12/59 ments that would reflect a dwelling rate alone?
page 106 ~ A. Nothing other than that word ''dwelling."
This has to clear through the Bureau.
Q. Do you or Glen Falls Insurance Company have any
control over the determination. of those descriptions and
promulg·a tion1
Mr. Bangel: lie's answered it three or four times and I
think it's pretty clear.
The Court: I think that's repetitious.
l\fr. Gre(\n : That's all.
RE-CROSS EXA1\·IINATION.

Exmuined by l\1: r. Bangel :
Q. :.Maybe I didn't follow the line of examination by 1\{r.
Green, but as I understand it, it's your contention if I sell
a. person a piece of property and you write a policy of insurance on that property, and the man makes me a downpaynlent and I have a mortgage or note secured by a deed of trust
on that property, that I have no interest in that insurance
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Vol. I
11j12j59
page 107 ~

policy!
A. Only through the Trustee.
Q. Isn't that the holder of the note 7
A. There's no named interest in the policy.
Q. Isn't the la,vyer the holder of the note an

interest?
A. Yes, but your name would not appear on the policy;
your Trustee's name would.
·
Q. In 1957, you sold that property as agent at public
auction f
A. I don't ren1ember that; I have a book full of auctions.
Q. In 1957, when the property became the property of
Mrs. Virginia Weinstein and Mrs. Rothenberg-and that 'vas
a long time before any fire occurred-didn't you put on
there that this policy belongs to Virginia Weinstein and
Freda Rotheniberg Y
A. I believe y<>u 'll find title endorsement to that effect.
Q. Was that this policy?
A. That's right.
Q. If that was true, you'd have to cancel out the short
term rate and buy a new policy on a new form and nobody
does that or very fewY
A. Very few.
Mr. Rangel: That's all.
Vol. I
11/12/59
page 108

~

R.E-DIR·ECT EXAMINATION.

Examined by Mr. Green:
Q. Mr. Bangel has made some point of the fact that you
sold this property. This was some considerable time, if you
did sell it, it was some considerable time after Novemller
12, 1955, was it nott
A. Frankly, I don't remember having sold it.
Q. In a. situation where there's-a mortgage involved, do you
make a person come in and produce their note to sh<>w that
they have some interest in the property 7
A. No, sir.
Q. Is there any way that you could determine who was the
holder of the note a.t the time you issue a policy 7
~;\. You sure can't.
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Vol. I

11/12/59
page 109

~

RE-CROSS EXA}IINATION.

Examined by Mr. Bangel:
Q. If I called up and I said I want you to insure a home
that I'm living in, you don't go look and see whether I own
it or nott
A. No, sir.
Q. You issue the policy, do you not?
A. Yes,, sir. I might ask the agent if there's any loss
payable clause needed.
Q. If I say I own the property and you collect my premium
and send it to the companyA. Yes.
Q. -and then it develops that I didn't own it, they won't
pay itY
A. That's right.
Vol. I

11/12/59
page 110

~

RE-DIRECT EXAJ\tiiNATION.

Examined by Mr. Green:
Q. Under the same circumstances you probably have many
policies which are subject to a mortgage, are you authorized
everytime anybody calls up on the phone and says, ''I'm
holder of a note secured by a mortgage ; I want it changed,''
can you make the change without permission of the Trustee
or named insured f
Mr. Bangel: That's entirely different.
Examination by Mr. Green continued:
Q. Who can order you to change a policy of insurance Y
A. With a Trustee clause 7
Q. Yes.
A. The Trustee.
Q. No one else?
A. No one else.
The Court: I think you-all have had a fair opportunitv to
examine and cross-examine; I'm going to cut it off now. ~

76

Snpre1ne Court of Appeals of ·virginia
John Moody.

Vol. I
11/12/59
page 111

~

At this tin1e the witness withdrew from the
witness stand.

The Court: We'll adjourn until 2 :00 o'clock, and let me
ask the metnbers of the jury not to discuss this case: with
anybody on the outside or let anybody discuss the case in your
presence.
At this time the Court recessed for lunch.
At this time the Court was ca.Ued to order.
JOHN ~IOODY,
a witness for the defendant, after having· been first duly
sworn, took the stand and testified as follows :
Examined by 1\!Ir. Green:
Q. Will you state your name f
A. John Moody.
Q. Where do you live?
·vol. I
A. 624 Edwards Street.
11/12/59
Q. "Where is that address, 624 Edwards, with
page 112 r reference to the property at 926 Seventh StreetY
A. Just around the corner.
Q. How long ha:ve you lived at 624 Edwards StreetY
A. Since August 17, 1950.
Q. John, I think you were one of the people who were
referred to here as the "Five Vets," is that true?
A. That's correct.
Q. Do you remember the names of the other ones?
A. Yes, sir, Melvin Swain, Sam Overton, I van Horton,
Henrv Rhodes and mvself.
Q. ·what did you have to do with this property at 924 and
926 Seventh Street?
A. The property at 924 was a grocery· business and I was
one of the partners; I was continuously over there in the
business.
Q. When did you go into business?
A. "\Ve started the business in 1948.
Q.
ere you one of the original partners?
A. Yes, sir, if I an1 not tnistaken, it was ntfa.rch, 1948.
Q. Are you familiar with the property which was at 926

"r
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Seventh Street¥
A. Very much so.
Q. Can you tell the jury what that property
r was used for, to your knowledge?
A. Yes, sir, I can.
Q. Over a period of time?
A. To begin with, during the time of the 'var and up until
the war was over, it was used as a-

Vol. I
11/12/59
page 113

lYir. Bangel: We object to what it may have been used for
during the war; we're dealing with theMr. Green : I think that goes to the construction of the
building and that type of thing; how it 'vas laid out.
The Court: I think it's proper.
Mr. Bangel : We save the point.
A. As I was saying, up until about in the spring of '46, it
was used as a place called ''Honey Drippers Inn,'' which had
a juke box.
Examination by l\1:r. Green continued:
Q. What was the physical layout of the property as far
as the outside and inside¥
1\fr. Bangel: We '11 have to renew the objection each time
as to wha.t occurred.
The Court: You can save the point.
Vol. I
11/12/59
page 114

~

A. For the outside, it was-it was a two-story
building. It had three rooms in the lower part
and it also had a one-story part on the back, which was on the
west side. That was two rooms, 'vhich was the kitchen and
the dining room, and the front part had a large area which
was a big room that was used for tl1e ''Honey Drippers Inn,''
which had the booths, and so forth, in there; a beer joint.
Then, it had a small room to the right facing the front and
on the back of the same side, ·which was the north side, it had
another room; a door that led in from that on the west end.
Exan1ina.tion by l\1:r. Green continued:
Q. How about the windows in the building, can von describe them for the jury t
··
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A. Yes, I can; it was a big plate glass window on each
side of the door.
Q. Which door?
A. That's the front door. It's the door which is on the
east side of the building and there were approximately eight
by ten, or ten by twelve windows in there.
Q. Now, what was the building used for, to
Vol. I
your knowledge, after it was used by the-as the
11/12/59 "Honey Drippers Inn"?
page 115 ~ A. Well, the next thing it was used for, to my
knowledge, was a little confectionery type business.
Q. Can you describe to the jury how that was operated;
briefly, what type operation was that?
A. Well, they sold candy, cig·arettes, chewing gum, tobacco
and so forth like that.
Q. Yon stated that you 'vent into business in the pren1ises
next door about August 15, 1950 f
A. About March, 1948.
Q. When did you go into business there?
A. Tha.t was March, 1948; we started this business there.
Q. How long was the building used for a confectionery
storeY
A. I'll say approximately three or four months.
Q. Moody, did you-all use that building in connection with
vour business?
· A. Yes, we did.
Q. What did you use it for Y ·
A We used it for storage, placing coal, wood, baskets and
lJoxes and so forth that we didn't have ample room for; we
stored them over there in that building.
\ 7 ol. I
Q. How long did you use it for that?
11/12/59
A. Very close to two years. We used it for
page 116 r storage almost the whole thne that we were buying the property.
Q. Did anybody live in that section of the building while
You-all were using it for storage?
· A. No, they didn't.
Q. What part of the building were you using for storage?
A. We were using the front. In other words, the complete bottom on the front.
Q. The complete bottom on the front?
A. Yes, sir.
Q. Which was the two-story part?
A. Yes, sir.
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Q. Did you have any tenants in that building?
A. Yes, we did.
Q. Where did the tenants live?
A. They lived in the two rooms on the back, which I told
you was a one-story building, and then in the upper part.
Q. What was the appearance of the building with respect
to the front of it at the time you were using it for storage T
A. Well, it wasn't in too good a shape; to be frank with
you, the building wasn't so very well equipped and just by
being in the condition it was in-

Vol. I
11/12/59
page 117 ~

1\fr. Bangel: Can we go into that?
Mr. Green: He's talking about 926.

A. It 'va.sn't hardly equipped for a dwelling, so we used it
as storage and let the people use the other part of it.

Exmnination by Mr. Green continued :
Q. Did you use it for storage up until the time the property
was taken away from you Y
A. That's right. In fact, Mr. Green, it w·as something
even left in there then.
Q. At the timeA. Tha.t 's when we turned it bac-k o'rer to them.
Q. At the time you turned it back over to t.hetn, there was
something still in that building?
A. Yes, sir.
Q. How was the upstairs utilized during this period?
A. It had a bathroom, and I had five or six other roo1us in
there. One of those rooms was located back next
·vol. I
to the bathroom and there was another one right
11./12/59 on the side which was next to the stairway, and
pap:e 118 ~ the other three were up in front.
Q. Were people living in that area?
A. Yes, they were.
Q. You heard Mr. Esleeck testify this morning that he was
th~ license inspector, do you recall his ever coming to your
store to inspect it 7
•
A. No, I don't.
Q. Do you ever recall, of your own kno,vledge, of his
having inspected the premises next door, the one which is
known as 9267
A. No.
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Q. "\Vhat did the front of the building look like? I think
there's been son1e testimony that it was boarded up, can you
describe it for the jury?
A. It had steps-in other words, concrete steps right at
the center. The door was approximately in the center of the
building. That step was made quite wide; I guess about
eight or ten feet wide, and it had three steps to the doorway,
and it had a double door in front.
Q. Double door in front¥
A. That's right; double door in front, which you could open
to use either door you wanted, and that was mostly where
we'd store coal and stuff in, because we'd back the truck up
there and place it inside.
Vol. I
Q. Did you use that door while storing your
11/12/59 thingsthere?
page 119 ~ A. Yes, sir.
Q. 'Vha.t about where the plate glass windows
had been, what was the situation there 1
A. Up until the time the people stopped having their
business in front, they were in fair sha.pe. They 'vere cracked
a little, you know, but when they vacated the front, the boys
started throwing rocks and broke it up. After that, 1ve
boarded it up to protect the windows.
Q. Ho1v did you board it up~
A. Well, we just grabbed any kind of board we could get
and nailed the boards up on tl1e outside in front and on the
inside.
Q. Did you n1ake any attempt to finish in the windows or
just to board then1 up to protect them Y
A. We just put the boards up.
Q. In referring to the ''Five Vets,'' you-all were the ones
that hoarded that thing up!
A. Yes, we did.
Q. Do you know when tl1at was boarded up?
A. Well, it was approximately-I'd say-1'11 say about
Decen1ber, '55. The weather started to get bad and we
wanted to use that for other purposes; we decided to fix that
up in there. "re didn't have ample ro01n in
·vol. I
the store.
ll/12/59
Q. You boarded it up in December, 1955?
page 120 ~ A. That's right.
l\fr. Green: Than]\: you; answer 1\Ir. Bange}.
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CROSS EXA1\1INATION.

Exa1nined by 1\·Ir. Bangel:
Q. Did I understand you to say that this 926 had three
steps made of concrete on the front doors and that there
were two double doors leading to the street?
A. That's right.
Q. And there was no boards clean across the front, and
you-all used the doors to get in and out, is that what you're
telling us?
A. That's right. 'Vill you pardon me, please, if I remember correctly, I don't thnik I said there was no boards on the
windows.
Q. I understood you to say that what you did or someone
did, you put boards across the windows and not across the
doors?
A. That's correct.
Q. The building could be used to go in and out
Vol. I
11/12/59 of from the front 1
page 121 ~ A. That's .right.
Q. You and the other men had bought this property and had defaulted in payment of the debt and the property was sold at public auction, wasn't it?
A. That's right.
Q. And at that time Mr. Enos was the auctioneer, wasn't
he?
A. Well, according to the records I received, he was but I
didn't see him personally.
Q. You didn't attend the sale¥
A. N·o, I didn't.
Q. Were you sun1moned here today f
A. No, I 'vasn 't.
Q. You came here of your own accord Y
A. No.
Q. ell, if you weren't summoned somebody asked you to
come here. You weren't summoned by this court to be here,
were vou6!
A. No, .sir.

'V

l\1r. BangeI: All right.
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Vol. I

11/12/59
page 122

~

RE-DIRECT EXAMINATION.

Examined by ~Ir. Green:
Q. John, when did you first talk with me about this case?
A. Last night.
Q. vVhen was the first time you ever talked to anybody
a:bout the case that's being tried here today!
A. Last night.
Q. vVho did you talk with?
A. You.
Q. Wha.t did I ask you to do this morning Y
A. You asked me to come do'vn here.
Q. Do you have any interest in the world in the outcome in
this case or any question about it, John Y
. ..:\.. None whatsoever.
1\IIr. Green:

Thank you very much.

At this time the witness withdrew from the witness stand.
Vol. I

11/12/59
page 123
~fr.

~

J.lr. Green: Your Honor, that's the defendant's
case.
Bangel: We rest.

.A.t this time the Court, counsel for both sides and the court
reporter retired to the Judge's Chambers.
".\Ir. Green: I would like to renew my motion previously
made at this time on the basis of the fact that ~fr. Avery
has now testified as an expert as to the classification which
would be applicable in t~e event th!lt the. building of this type
was used for storage In connection with a grocery store.
His testimony tl1ere was that it was to be used as a mercantile(lwelling-I mean written on mercantile forn1. The undisputed evidence; the uncontradicted evidence at this point was
that. the building was being used as storage in connection
with a grocery store, and I submit there's no evidence in this
case at this time in any shape or form in which the jury
could possibly infer that there could be another classification.
You recall tl1e testin1ony of l\fr. Rothenberg and l!r. WeinRtein was to the effect tlu1t they did not have any l\:nowledge
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of the use to which it was put after the property
was sold. I submit under that evidence, it's absolutely nothing for the jury to pass upon.
~
The Court: This is an issue out of chancery.
I'm not only going to have to decide whether
there's any evidence to support the verdict, but I'm also in the
position of having to detern1ine 'vhether tha.t verdict is in
accord with conscience of the court. So, I figure I've got
ample time to take that into account at a later time. I'm
going to let the n1atter go to the jury anyhow.
Mr. Green: Note my exception to the Court's ruling- on
my motion.

Vol. I
11/12/59
page 124

The Court at this time read the instructions to the jury.
At this time counsel for the plaintiffs made his argument.
Mr. Green, counsel for the defendant, made his closing
argument.
At this time Mr. Bangel, counsel for the plaintiffs, made
his closing argument.
Vol. I
11/12/59
page 125

~

At this time counsel for the plaintiffs dictated
the following objections and exceptions to the in-

structions :
The plaintiff objects and excepts to the Court's refusing to
grant Instruction A as this clearly states the law and submits
to the jury the question of whether they believe from the evidence that the building, 926 Seventh Street, was a dwelling
at the time the policy was issued.
The plaintiff objects and excepts to the Court's refusing
to grant Instruction B. This instruction tells the jury that
if they believe from it that the defendant a.t the time the
policy was assigned fron1 Moody, and others, to Weinstein
and Rothenberg in 1957, if it was a dwelling then the plaintiff
is entitled to recover. The issue should be decided by the
jury for the p~aintiff.
Counsel for the defendant, 1\fr. Green, at this time dictated
the following objections and exceptions to the instructions:
The defendant objects and excepts to the action of the Trial
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Court in its refusal to grant Defendant Instruction 1 as originally offered, and in the action of
the Trial Court in deleting the words ''and be~ yond a reasonable doubt,'' this is the proper
language to be used in an instruction in a case
of this type, and this language has been approved by the
Virginia Supreme Court of Appeals in several cases.
The defendant objects and excepts to the action of the
Court in its refusal to grant Instruction D-3, upon the
grounds that the jury was not given any standard upon
which to predicat.e its findings as to whether the building in
question was a mercantile building or a dw·elling. The jury
in this case could not take into consideration their own idea
of whether this building was a mercantile establishment or a
dwelling, but was bound by the standards which are applicable
to the Virginia Insurance Rating Bureau. By the refusal
of the Court to grant Instruction #3, the jury was not given
any standard and 'vere left to their own devices to determine
whether the building was in fact a 1uercantile establishment
or a. dwelling.

Vol. I
11/12/59
page 126

The foregoing objections and exceptions, as dictated by
counsel for both sides, 'vere given in the absence of the jury.
'Vol. I
11/12/59
page 127

~

.After deliberation by the jury, the jury at this
time returned to the courtroom and the Clerk of
the Court read as follows :
''We, the jury, find that the building located at 926 Seventh
Street was a dwelling on N ovetuber 12, 1955.

ROBERT L. GRANT, Foreman."
The jury was polled.
Mr. Green: I'll make the appropriate n1otion if it's necessary.
The Court: I don't think it's necessary.

•

•

•
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Vol. II
llj20j59
page 6 r

BERNARD ROTHENBERG,
a witness for the plaintiff, after having been first
duly sworn, took the stand and testified as follows:
Examined by Mr. Bangel:
Q. Sta.te your name, please.
A. Bernard Rothenberg.
Q. You are the husband of 1\rlrs. Freda Rothenberg?
A. Yes, sir.
Q. Upon the fire loss occurring second day of February,
1958, of the property, 926 Seventh Street, Portsmouth, Virginia, did you notify the company1
A. Yes, sir.
Q. Following that notification, did a Mr. S. W. Rockwell,
Jr. from the General Adjustment Bureau, Incorporated come
to see you 1
·
A. I believe he came to see 1\{r. Weinstein, but he also sa:w
me too.
Q. Was a non-waiver agreement filed with them Y
A. Yes, sir.
Vol. II
11/20/59 Mr. Rangel: }.{ay I have the non-waiver agreepage 7 ~ ment?
Mr. Green: Yes, sir.
Examination l:Jy Mr. Bangel continued:
Q. This is a non-waiver agreement?
A. Yes, sir.
Mr. Bangel: We offer this in evidence and ask that it be
marked as an exhibit.
The Court : This will be Plaintiff Exhibit ''X.''
Examination by Mr. Bangel continued:
Q. Did he also leave a card indicating where he
non-waiver premium mailed to'
A. Yes, sir.

wa:r~.ted

the

Mr. BangeI: We offer this in evidence.
The Court: This will be Plaintiffs' Exhibit "Y. ''
Examination by Mr. Bangel continued:
Q. Following his leaying the non-waiver agreement and
his card, was it mailed to the General Adjustment Bureau 7·
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A. Yes, sir.
Vol. II
Q. Thereafter, did .you continue trying to ad11/20/59 just this matter?
page 8 } A. Yes, sir, almost daily.
Q. Did you receive this from R. G. Anderson,
Branch Manag·er, 246 West Bute Street, Norfolk!
A. Yes, sir.
Q. Of course, that memorandum was that you had complied with the request Y
A. Yes, sir.
The Court: This will be marked Plaintiffs' Exhibit '' z~

''

Examination by Mr. Bangel continued:
.
Q. Was the proof of loss which he sent to you mailed to the
General Adjustment B·ureau t
A. Yes, sir~.
Q. And they were the agents of Glens Falls for the purpose
of adjusting this loss, were they not?
A. That's right.
Q. I hand you a paper writing handed to me by counsel for
Glen Falls Insurance which says ''Sworn Statements of
Proof of Loss'' and ask you whether or not that was mailed
to the General Adjustment Bureau?
A. Yes, sir.
Vol. II
11/20/59 1.\'Ir. Bange!: We offer this in evidence and ask
page 9 } that it be marked as an exhibit.
The Court: Plaintiffs' Exhibit "X-X."
Examination by Mr. Bangel continued:
Q. I hand you a letter dated June 11, 1958, from the General
Adjust.ment Bureau, Incorporated, signed by Mr. S. W. Rockwell, Jr., Adjuster for the General Adjusting Bureau, Incorporated, and acting for Glens Falls Insurance Company, and
ask you whether that letter excepting the pencil notations
and the ink notations above here were signed by you Y
A. Yes, sir.
Q. There a.re certain pencil notations on that letter, what do
they represent Y
A. They represent wl1ere we made calls to Richmond and
calls to Glens Falls Insurance in New York and we tried to
find out the reason why they wouldn't pay off the claim, and
they never would say. We were waiting for th~m to settle the
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claim. They kept saying they were waiting for this informa.tion and for that information and they never did settle.
They were just waiting.
Mr. Bangel: We offer this in evidence.
The Court: This is Plaintiffs' Exhibit "Y-Y."
Vol. II
11/20/59
page 10 ~ Exan1ination by :1\ir. Bange! continued :
Q. I have two letters-copies of two letters
which were written to G-eneral Adjustment Bureau, Incorporated; one dated June 25, 1958, and one dated July 14,
1958.
A. Yes, sir.
Mr. Bangel: I offer in evidence, if Your Honor please, the
letter dated June 25, 1958, a copy of the original of which
is in counsel for the defendant's files.
The Court: Plaintiffs' Exhibit '' Z-Z.''
Mr. Bangel: I offer in evidence, if Your Honor please, a
copy of the letter dated July 14, 1958, original which is held
bv counsel.
· The Court : This will be Plaintiffs' Exhibit '' R. ''
Mr. Bangel: Witness with you.
Mr. Green: I assume this evidence is being introduced by
Mr. Bangel in an effort to show some waiver. That matter
has not been raised in the pleadings. I object to it and move
that it be expunged from the record.
The C-ourt: I overrule your motion.
Mr. Green : Note my exception.
Mr. Green: I have no questions.
Vol. II
11/20/59
page 11 ~

Mr. Bangel: We rest, if Your Honor please.
Mr. Green: I thin}{ we already made the record
of the other case a part of the record in this case, and that
record will show the filing date on the action in law. I think
the Court's record in this case 'vill show the filing date of the
suit which was brought for reformation. Those dates, we
think, are material and I don't think I have to put any evidence on.
The Court: Those are matters of record.
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At this time the Court heard considerable argument by
counsel for both sides.
At this time the Court made no ruling.
Mr. Green: After leaving here the other day after the
verdict came in, that, of course, that issue was being tried
by the Court as an action at law. The issue went out from the
chancery side to the law side and I did not make any motion
on the verdict at that time.
The Court: I don't think you have to make any motion.
It is tried under the law procedure, but it's still a
Vol. II
chancery case.
llj20j59 Mr. Green: I would like for the record to show
page 12 Fthat I made such a motion just to protect myself
in record; to set the verdict aside as contrary to
la.w and evidence.
The Court: That's all right.

•
A Copy-Teste:
H. G. TURNER, Clerk.
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