.... ..

Record

No. 2540

In the
Supreme Court of Appeals of Virginia
at Richmond

GEORGE W. BURFORD
v.

COMMONWEALTH OF VIRGINIA
"FROJ\1

T ll~

ClRC lT P

COURT

OP

'.l'l fl:: COtJXTY

OF IlEDFORn

RULE 14.

,r5.

Xu Mmm OF 00P1ES TO BE FILED AN D Dr.LIVERED T O 0PP0S·

mo Couxs1-:L. Twenty copies of eacli brief sh all be filed with
the cler k of 1he conr t, a n<l. a t. lea::; t iwo copies mailed or de.
liver ed to opp osing counsel on or before the <lay on which the
brief is filed.
~6. Sr zE AXD TYPE. B riefs shall be printed in t ;:pe not less
in size ilrnn small pica. and sha 11 be nine inches in length
rm d six inehes in wiclth, :::o ns io conform in dimensii:ns t o
the printed records. '11 be record nnmber of the case shall be
printed on all briefs.
T he foregoing is pl'i11 lc·d in small p ica t ype for the informat ion of corms<' 1.
::VL B. ,VA TTS, Clerk.
Court openn n.t 9 :30 a. m.; Adjourns at 1 :00 p. m.

INDEX TO PETITION.
(Record No. 2540)
Page
1. Assignment of Errors ............. ,. . . . . . . . . . . . . . . 2•
2. Statement of Facts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3~

8. Argument . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

6*
1

4. Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18 1.,

Citations and Authorities
Bell v. Com,111,011,wealth, 167 Va. 526 ....................
Campbell v. Oonimonwealth, 1!62 Va. 818 ..............
C.ulbertson v. Oomrnoniuea.lth, 137 Va. 617 .............
Gills v. Co11Mnonwealth, 141 Va. 445 ..................
llarol<l v. Comniomvealth, 147 Va. 617 ................
H olde1· v. State, . . . . . . Fla. . ..... , 187 8. 781 . . . . . . . .
Limbaugh v. Co1nmowwcal,th, 149 Va. 383 ...............
Massie v. Cmnmonwealth, 140 Va. 557 . . . . . . . . . . . . . . . . .
M cGowen v. State, . . . . . . Tex. Crim. App. . ..... , 27
s. w. (2d) 165 ..................................
Mullins v. Oomnionwealth, 174 Va. 472 ...............
Rasnake v. Oommon1,11ealth, 135 Va. 677 ...............
Read v. Commonwea.lth, 22 Grat. 924 .................

11*
17-1.,
11*

16*
11*
10*
16"'.
s~~

10-";
17'1•

12''''
UV
Triplett v. Corwmonwcalth, 141 Va. 577 . . . . . . . . . . . . . . . . 8*
1 Wigmore on Evidence (3d. Ed., 1940) Sec. 57 ......... 11~
Id., sec. 63 ..........................................12,j(·
Id., sec. 198 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12':!c
Id., sec. 248 ........................................ 12*
Widgeon ,r. Commonwealth, 142 Ya. 658 .............. 17,,:,

\
\

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2540
GEORGE W. BURFORD, Plaintiff in Error,

COMMONWEALTH OF VIRGINIA, Defendant m Error

PETITION

To the Honorable Justices of the 8i1,1Jreme Co1irt of Appeals
of Virginia:
· Your petitioner, George W. Burford (hereinafter referred
to as "defendant") represents that he, is greatly aggrieved
hy a final order and judgment r~ndered by the Circuit Court
of the County of Bedford, Virginia, on May 12·, 1941, which
order and judgment affinn~d a conviction of your petitioner
of unlawful wounding and by which your petitioner was sentenced to two (2) years in the State Penitentiary; a transcript
of the proceedings and evidence in said cause •and of. the
2* judgment. therein is herewith exhibited.
ASSIGNMENT OF ERRORS.
( 1 ) The verdict is contrary to the law and evidence.
( 2) There is not sufficient legal and credible evidence to
sustain the said verdict.
(3) The Court erred in not quashing or dismissing the in-
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dictmeut ancl charge against the defendant, as the defendant
had, on January 7, 1941, been tried before the Trial Justice of
Bedford County, Virginia, on the same identical charge and
was acquitted, and therefore by putting the defendant on trial,
he was put in double jeopardy.
(4) The Court erred in refusing to require T. W. Thompson, a witness for the Commonwealth, to retire from the Court
room to the witness room, when requested so to do by counsel
for the defendant, segregation of the witnesses having been
requested. Thompson was used as a witness for the Commonwealth.
( 5) The Court erred in not declaring a mistrial when the
Attorney for the Commonwealth asked L. H. J ustfoe, a witness for the defendant, whether or not he knew at the time
the defendant operated. a business in Amherst County that.
he was on parole from the Federal Board.
(6) The Court erred in admitting evidence that defendant
had been convicted in U. S. District Court for violation
;.:?* of the internal *Revenue la.ws, as charge for which he
was convicted did not constitute a felony as defined under
Section..4168 of the Virginia Code and therefore this evidence
was not admissible under Section 4779 of tl1e Virginia Code
and it was error to admit same.
(7) Court erred in not admitting convictions of T. "\Y.
Thompson in Campbell County Trial Justice Court showing
his reputation for violence.
(8) Court erred in not admitting evidence that Thompson
had been c.onvicted in the Trial Justice Court of Bedford
County, Virginia, of cutting Burford at the same time of al. leged charge against defendant.
(9) Court erred in granting instructions and amended instructions Nos. 2, 3, 4, 5, and 7 requested l)y the Commonwealth.
(10) Court erred in refusing instructions Nos. A-1, B-1, C,
E, G, H, I, L, and N requested by the defendant.
STATEMENT OF FACTS.
Defendant. George W. Burford, was indicted (R,ec., pp.
1-2) for unlawfully, feloniously, and maliciously cutting and

wounding T. W. Thompson, with a blunt instrument, with
intent to maim. disfigure, disable, and kill tbe said Thompson. The trial resulted in a verdict (R-0c., p. 3) finding the
clefendant not guilty of malicious wounding but g11ilty of nulawful wounding and fixing his punishment at two (2) yean;
in the State Penitentiary. Upon the verdict's ·being given,
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the defendant by counsel (Rec., pp. 3-4) moved the Court to
set aside the verdict of the jury and grant him a new trial,
upon the grounds therein stated.
The facts as disclosed by the record concerning the commission of the alleged offense are briefly as follows :
4*

*The prosecuting witness, Thompson, called the defendant to ask defendant to give him work on Sunday
evening, October 20, 1940, (Rec.,
1.2). Thompson had beei•
working for defendant on and off about six months (Rec., pp.
1'1-12). Accompanied by one Margaret Wiley Thompson, his
mistress (Ree., pp. 41-43), T11ompson went to a filling station
where he was to be picked up by the defendant (Rec., p. 12) .
.After some delay, the Thompsons started walking out toward
defendant's establishment whic.h was outside Lynchburg on.
the Boonsboro Road, and defendant met them and picked them
up. Defendant informed Thompson that he did not want him
to work, and drove bac.k in the direction of Lynchburg to the
Peakland Service Station. As to the reason whv defendant
did not work Thompson, the evidence is conflicting, Thompson
testifying that defendant told him he ha.d somebody else to
work (Rec.,1 pp. 13 & 19), which is denied by defendant (Rec.,
p. 134). Defendant testified that the reason he did not let
Thompson work was that the latte1-.i had been drinking (Rec.,
p. 126). Thompson himself and his mistress testified that
he had been drinking beet' (Rec., p. 18), and other witnesses,
hoth for the Commonwealth and for the defense, stated that
they observed tha.t Thompson had been drinking· (Rec., pp.
42, 54, 103-4, 241-2, 246, 249, 327). There was evidence that
defendant had on the night previous refused Thompson work
hee.ause Tl1ompson was intoxicated (Rec., pp. 213 & 215 ).
Upon their arrival a.t the Service Station, defendant a1id
Thompson engaged in a fight, first in and then out of the defendant's automobile (Rec., pp.14 ff; 27-29, 127-9). The
5* reason for the *fight was apparently Thompson's request to the defendant for money (Rec., pp. 24, 127)
although Thompson testified that the reason wa.s that it made
defendant mad w11en Thompson stated he would not work for
defendant any more (Rec., p. 29'); from there on, however,
the evidence as to what took place in the fight is contradictory.
Thompson stated that as he started to get out of defendant's
automobile, defendant gra·bbed him around the nec.k and that
he does not remember any more (Rec., pp. 14, 27-8), but
that Mrs. Thompson had just stepped out of the car a.nll
turned around when the fight started (Rec., p. 29). Mrs.
Thompson testified tba.t the entire fight, including the blow
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by which Thompson was struck unconscious, took place in
defendant's automobile (Rec., pp. 44, 60). The defendant
testified that the fight started in the automobile by Thompson's g-rabbing him, and attempting· to cut him with a knife;
that Thompson did cut him in the face; that he succeeded
in getting· the car door open and he and ;Thompson both
got out still struggling; that he got away from Thompson's
grasp, reached into the automobile and got a piece of window
sash, and struck Thompson when the latter, still with the knife
in his hand, reached down to get a rock (Rec.,; pp. 127-9, 131-2,
134-5). Other witnesses, both for the Commonwealth and
defense, corroborated defendant's statement that the blow
was struck while the two were out of tbe automobile and
while Thompson was stooping or crouching as if be bad
picked up something ( Rec., pp. 78, 83, 89-90, 93-5, 106, 108) ;
although there is considerable conflict as to where the parties
were when the final blow was struck (Rec., pp. 78, 83, 105-6,
108). Other witnesses also corroborated defendant's testimony that a knife, which defendant identified as Thompson's,
was found at the scene of the *struggle (Rec., pp. 137,
6* 228-30, 237, 265). There was conflicting· evidence as to
whether the defendant was cut by Thompson, or was
scratched by Mrs. Thompson's finger nails (&c., pp. 8-11, 14,
44, 50-1, 58-9, 72-5, .ms, 133-4, 136-7, 157-9, 203, 205, 223-5, 266,
276-8).
Thompson testified that, as a result of the injury, he ·could
uot remember anything as well as he used to and could not
think as quickly (Rec., p. 16); and Mrs. Thompson that he
was not able to use bis mind as well as befo1·c (Rec., p. 50).
Evidence was adduced that Thompson bore a. reputation
as a violent, bad, mean man when drinking (Rec., pp. 245,
252, 287).
.
Instructions given by the Court are set out on pp. 358-371
of the l?ecord; and objections to the rulings of the -Court
thereon are found on pp. 354-357 of the Record.
·
I

ARGUMENT.
1. Errors Nos. (1) and (2) : The verdict is contrary to the
law and the evidence and there is not su.fficient legal and
crcrlible evidence to sustai n the said 11erdict.
1

It is, of course, to be anticipated that there will be cou-flicting evidence in cases similar to the instant one; and
it is acknowledged that such conflicts may be resolved by
the jury's verdict where there is sufficient iproper evidence

I
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upon which it may be based. It would seem, however, that
in this case, the evidence strongly shows that the injuries inflicted by the defendant upon the prosecuting witness, Theron
W. Thompson, were inflicted in self-defense; •and that
7• the evidence to the contrary is conflicting and confused
to such an extent as to be incredible.
As is shown by the Record, there were three persons in
and reasonablv close to the automobile of the defendant where
the difficultyw between the defendant an·d the prosecuting
witness began and ended: Thompson, Margaret Thompson,
and the defendant. The testimony of Thompson is, briefly,
that the defendant assaulted him without any reason except
his informing the defendant that he would not work for him
any more-a statement. made immediately after Thompson
had testified that the defendant had refuse9- him work; that
the defendant grabbed him, and that he does not remember
anv more. He also stated that at the time he testified he
did not remember things very well. Mrs. 'J~hompson 's evidence was that the entire struggle took place wit.bin the automobile, although every other witness who saw the struggle
testified that it was partly within and partly without. If,
lmwever, her version is considered along with other evidence
eoncerning· Thompson's possession and use of a knife---and
lier account of cutting the defendant with her finger nails
would seem to be conclusivelv rebutted bv the testimonv of
other witnesses who had no "interest in the outcome of the
case-it would seem that her testimonv would show that the
injuries were inflicted upon Thompson by the defendant while
the two were in mutual combat and while Thompson was
attempting to cut the defendant with his knife. In the event
she were believed as to the place .where the blow was struck,
and regarding the Record a.s a whole, there is no compelling
evidence that the defendant was not acting in self-des·~ fense in striking Thompson.
·
•In view of the testimony of every o~her eyewitness
of the accident, however, it appears clearly th~t her description of the struggle was erroneous in the highly important
matter of where it took place. She alone testified that it
took place entirely within the defendant's automobile; that
Thompson was struck while still therein; and that the defendant dragged him unconscious to the ground. One is led
necessarily to the conclusion that either she did not see the
blow struck and does not know the circumstances giving rise
to it, that she wa.s confused, or that she was stating an account
which is not ba.!:!ed upon the ac.tnal facts. In view of the
testimony regarding· her character-that she was admittedly

J
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living with Thompson as his mistress and that she had been
convicted of a felony-.it is submitted that her account of the
fight should be disregarded and that a verdict based thereon
should not be sustained.
Evidence _of" disinterested eyewitnesses to the fight, which
was very l;>tief and took place at some distance from the
witnesses, was· in conflict as to the location and position of
the parties at the time the injuries were inflicted upon Thompson; but the preponderance of it was to the effect that Thompson was in a crouching position and seemed preparing to
attack the defendant a.t. the time the latter struck him. Thh~
evidence is in accord with the defendant's account of the
fight; and it would seem tha.t a preponderanc~ of the evidence
in the Record supports the defendant's testimony that he
acted in self-defense. Certainly there was insufficient credible evidence to show bevoncl a reasonable clonbt that the
defendant unlawfully wolinded Thompson. Under such cir-·
cumstances a verdict will not ,be sustained.
1

Massie v. Commonwealth, 1.40 Va. 557 (1924).
Triplett v. Commonwealth, 141 Va. 577 (1925).
*It is submitted, therefore, that the court below erred
in overruling defendant's motion that the verdict be set
aside and a new trial granted; and that such judgment should
be reversed.
9*

2. Error No. (3) : The Ooi1,rt erred in, not quashing or
dismissing the indictment and charge against the defendM1,t!
as the defendant had, on January 7, 1941, been tried before
the Trial Just-ice of Bedford Coitnty, Virginia., on the smne
identical charge and was acquitted, and therefore by pu,ttin.r,
the defendant on tria.l, he was put in dou,ble jeopardy.

In the instant ca.se the defendant was tried in the trfo l
justice's court of Bedford County, Virginia, for an offense
arising out of the same faets upon which he was tried in tho
court below. It would seem that to indict him and subject
him again to trial for offenses a.rising out of the same facts
wou]d be to place him in double jeopardy and that the court
erred in not for this reason quashing or dismissing the indictment and charge against him.
i

3. Error No. ( 4) : The Cou,rt erred i1i refus-i-n,q to require
T. ·W. Thompson, a witness for the Commonwealth, to retirf'
from the Court room. to the witness room., when requested

\;
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so to do by counsel for the defendant, segregation of the witne_sses having been requested. Thompson was used as a witness for the Cornmonwealth.

It would seem to be well settled that, in the absence of good
excuse for the exception, the prosecuting witness in a criminal
case should not be permitted to remain in the court
10* room when other *witnesses have been excluded; and
that to permit him to remain under such circumstances
constitutes reversible error.
Holder v: State, ...... Fla....... , 187 S. 781 (1939).
M cGowen v. State, . . . . . . Tex. Crim. App. . ..... , 27 S. W.
(2d) 165 (19-30).

In the instant case, the prosecuting witness was permitted
to remain in the court room, after the other witnesses were
excluded. The record contains no showing .of any satisfactory
reason for the exception. It would consequently seem that
reversible error was committed.
So far as we have been able to discover, this question is one
which has not as vet been considered in this Court. Since it
is of considerable" importance in the conduct of proceedings,
both civil and criminal, it would seem proper that this Court
should consider and rule upon it.
4. Error.~ Nos. (5) and (6): The Court erred in not declaring a mistrial when the .Attornev for the Commonwealtl,
asked L. ]J. Justice, a ,witness for the defendant, whether or
not he knew a.t the time the def endwnt operated a business
in Amherst C ou1Jity that Tt e ,was on parole from the F ed_eral
Boa.rill, and in admitting evidence that defendant had hem/
convicted in U. S. District Court for violation of the Interna. 1
Revenue laws, as charge for which he was convicted did not
constitute a felony as defined under Section 47.''>8 of the Virginia Code a.nd there/ore this evidence was not ad1nissible 'lt,nderi Section 4779 of the Virginia. Code and- it was error to,
admit same.

It is well settled that no attack may be initiated by th<:'
Commonwealth upon the character of the defendant in a criminal prosecution.

n~

*1 Wi.qmore on Evidence (3d Ed., 1940), Sec. 57 {p.
456).
Culbertson v. Com.nwnwealth, 137 Va. 752 (1923).
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Harold v. Commonwealth, 147 Va. 617 (1927).

The proposition is also established that the cnaracter of a
witness for truth and veracity may not ordinarily be attacked
by showing· his conviction of crimes, except felonies and
crimes involving moral turpitude.
Bell v. Oomrnonwealth, 167 Va. 526 (1937).
Harold v. Commonwealth, supra.

Both of these rules are fundamental, and their disregard
is, as is shown by the above authorities, reversible error. In
the instant case· both were disregarded. In the first place,
the Commonwealth's Attorney, pag·e 188 of the Record, asked
the following question:
'' Do you know that at the time he opened, operated a
business in Amherst he was on parole _from the F·ederal
Board!''
The asking- of the question was, of course, sufficient to
bring improper evidence before the jury, and yet not even
was the effort made to erase it from the jurors' minds by
instructing them that the question was improper and should
be disregarded by them in their deliberations.
Similarly, on pages 3.10 et seq. of the Record, the Commonwealth was permitted to show a conviction of defendant for
a "liquor charge." That such a conviction does not constitute a felony which may be shown to impeach defendant's
character for truth and veracity seems well established.
Ila.rold v. Commonwealth, S'U,pra.
12*

~n is consequently submitted that reversible error
was oommitted by permitting suc]1 evidence to be intro-

duced.
5. Errors Nos. (7) a.nd (8): Court erred ·in not admitting
convictions o.f T. ill'. :Thompson in Campbell County T1·ial
.J.1tstice Co11rt showin.<J his reputation for violence, a·nd in not
ad·mitting evidence that Thonipson had been convicted in the
Tr-ial ,J,u.stice Coiu·t of Bedford County, Virginia, of cutting
Hurford at tlM same tim,e of alleged char,qe against defendant.

·when the issue of self-defense is raised by the defendant,
it would seem that both the vfolent character of the prosecut-
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ing witness and specific instances of violent acts by him may
properly be shown in corroboration of the defense.
1 JtV,igmore on Evide~ice, sec. 63, p .. 457.
Idem, sec. 198 ( pp. 676-7) ..
Idem, sec. 248 (pp. 61-2).

See Rasnake v. Commonwealth, 135 Va. 677 (1923), where
the defense was raised in a homicide case, this Court stated
as follows:

"The authorities are not in harmony upon the question
whether particular instance.s of violent conduct on the part of
the deceased; disconnected with tl1e homicide or with the occasion on which the homicide was committed, is admissible in
evidence on ·behalf of the accused upon the claim of self-def ense. The authorities are, for the most part, harmonious in
the holding that, under a claim of self-defense, where the
necessity of the accused's conduct is to be judged by the facts
as they reasonably appeared to him, he may give in evidence
-whatever he knew· of' the character, threats and other prior
conduct of the deceased, which may tend to show that under
.the circumstances of the homicide the deceaRed might reason:ably have been expected to act as t.he accused claims that he
did. 2 Bish. New Cr. Proc. (4th ed.) sec. 610; State v.
1W" *Hardin, (W. Va.), 112 S. E. at pag·e 402, and authorities cited; Poer v. State (Tex. Cr. App.), 67 S. W. 500.
But Mr. Bishop, in the learned work just cited, in section 6H,
says this : 'What wa.s unknown to the defendant cannot
be· thus shown; because it is impossible he should have acted
upon it.' Mr. Wigmore, however, takes the position (which
is strongly supported in reason and, as he shows, is also
supported by a.n increasing number of the decisions) that
the kind of evidence under consideration is admissible when
there is other evidence tending· to support the claim of selfdefense, on the further and distinct ground tba.t it tends
to show 'what the deceased probably did.' That for this
reason sucl1 evidence is, in such case, admissible, although
unknown to the ace.used at the time of the homicide. 1 Wigmore on Ev., secs. 198 and 63. See also to the same effect
State v. Waldron, 71 W. Va. 1, 75 S. E. 559. But, as laid
down by Mr. ,vigmorc, the number of such instances of
violent conduct, which wilJ be permitted to be introduced in
evidence, is to be controlled by the discretion of the trial
court. And, in reason, this must be so; for otherwfae the
trial may be unduly prolonged and the issues in the particu-
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lar case may be too much confused by testimony concerning
matters which are chiefly collateral and are only admissible
as having· what, after all, is but a remote bearing on the issue
directly involved, namely, what was the conduct of the deceased at the time of the homicide. Upon the admissibility
of such evidence as that in question and concerning the discretion of the court to control the number of instances admitted in evidence, in 1 Wigmore on Ev., sec. 198, supra, this
is said: 'When the turbulent character of· the deceased, in
a prosecution for homicide, is relevant (under the principle
of section 63 ante), there is no substantial reason against
evidencing the character by particular instances of violent oJ·
quarrelsome conduct. Such instances may be very significant; their number can be controlled by the trial court's discretion ; • w • • "
This .Court's opinion in that case further shows examples
of the kind of evidence which may properly be introduced to
show the prosecuting witness's character (pp. 698-9):
'' The trial court admitted in evidence testimony of the accused, Rasnake, that he knew •that the deceased was
14~ a quick, high-tempered, dangerous man, and had known
and heard of his striking other people suddenly; that
he had heard of his striking the accused, Bumgardner; that
the deceased and Mr. Alfred Johnson had a fig·ht once. The
Court admitted in evidence the testimony of the accused, Bumgardner, that the deceased knocked him 'in the head once
with a gun;' that the deceased had the general reputation
of being a very dangerous man. The Court also admitted
in evidence the testimony of A. L. Grizzle, a witness for the
accused, that the defendant would 'hit you all right' when
one 'didn't know' he was going to do it, or 'had never said
a word' to justify it; that the witness knew of some people
whom the deceased had done 'tha.t way'; stating that the
deceased struck Mr. A. B. Kiser; that witness saw the deceased 'throw a rock one day, without any provocation ·at
all,' a.t witness' brother; that these· instances he knew of
his own knowledge; that witness had heard of others, some
of which he could remember and others he could not; that the
deceased shot a dog of an old gentleman whose name witness
could not remember ; that the deceased was himself shot l)y
a 'Gibson boy;' that witness heard of the, deceased attacking H. P. Laforce. The court permitted ,Jake Robinett, a
witness for the accused, to testify that the· general reputation
of the deceased was tba.t he would sbike one without ap-
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pa.rent provocation, and, on cross-examina.tion, to testify that
witness was then at work with a. man, Tom Fletcher, who
claimed that the deceased 'lmocked him in· the head with a
rock when he did not do anything to him;' that A. B. Kiser
told witness the same thing; tha.t 'a long time ago' (.12 or
13 years as appears from another pa.rt of the testimony)
witness 'met some fellows who had been in a play over there'
(at Clinch.field) 'one night and five or six in their bunch• * "'
all ·had their heads pasted up with tape and things and (witness) began asking who hit them and they said Rufus. Sutherland hit them with a poker and a shovel, every man (witness) asked;' that Elfo~ Artrip was one of these parties. The
court also admitted the testimony of Worley Smith, mentioned in the statement preceding tbis opinion.''
In the instant case, the Court not only refused to admit
evidence that Thompson had been arrested for fighting (R,ec.,
p. 30) and convictions of the prosecuting witness, ~rheron
15* W. Thompson, for *threatening the life of Mrs. God.
sey and threatening the life of R. L. Godsey (Rec., pp.
31-5, and pp. 98-102), but also refused to allow testimony
that Thompson was convicted in the Trial Justice's Court
of Bedford of cutting the defendant, on account of his actions
in the verv difficultv out of which this case arose. It would
seem to ~ clear that all of this evidence was properly admissible to show Thompson's character, and that the Court's
refusal to permit its introduction constituted reversible error.
It would likewise seem that such convictions were admissible in order to impeach Mr. Thompson's credibility. He
had stated (Rec., p. 29) that he had never been convicted
except for forgery, ancl it would seem permissible to show
that this statement was false, regardless of the nature of
the denied conviction.
· 6. Error No. (9): The ·Court erred in granting in,strnctions and amended instrnctions Nos. 2, 3, 4, 5 and 7 requested
by the Commonwealth.

The defendant submits that error was committed in the
giving of instructions for the Commonwealtl1.
First: Instruction No. 2 (Rec., p. 359).

It would seem improper to state, in a prosecution not involving a homicide, the rules applicable to a determination
of the different degrees and classes or that offense. It is true

Supreme
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that some tests by which such different degrees or classes are
determined may likewise be properly used in order to classify
the crime resulting from a non-fatal attack by the defendant
upon the prosecuting witness. ·

rn•

•Read

v. Commonwealth, 22 Grat. 924 (1872).
Gills v. Commonwealth, 141 Va. 445.

No instruction in which the device used in the instruction
in. question ha.s been employed nor; so fat as we ha-ve been
able to discover, been approved by this Court; and to quote
the d~fin,itioi1 of one kind of criin_e, to deterfui}J.e t4e degree
of another would seem to be calculated to confuse and mislead the jury. More pa.rticularli paragi·aph ( 5) of said instruction seems to ·be erroneous since there is insufficient
evidence in the R.ecotd to support it.
Second: Instruction No. 4.
Instruction No. 4 given fot the Commonwealth seems to be
erroneous in stating that the defendant might not be acquitted
if his adversary had retreated in such a manner as to make
it reasonably apparent to the accused that be had retreated
from combat. The Mrrect fi1le would seem to be that the advetsary must have brougl1t home to the defendant the knowledge that the adversary had retreated before the injury was
. iliflieted.
Third: Instructioti No. 5.
111 Lim,bdit_qh v. Comnionwealth, 1.49 Va. 383 (1927), it i8
expressly stated that in an i11struction covering the law which
was purportedly set forth in Commonwealth's Instruction
Xo. 5 there .must be included the words "knowingly and intetitionally' '. Instruction No. 5 includes these words; but
places them in parenthesis, thereby conveying to the jury the
impression that the words were not essential. Pai·enthesis
. is ~efined in The New ,Century Dictionary, Vol. l, page
17• *1246, as follows:

'' A qualifying· or explanatory word, phrase, sentence, etc.,
inserted, within tlie curved lhies. ( ), or btackets, dashes, or
commas, in a passage to whic.11 ii is not grammatically necessaiy.''
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7. Error No~ (10): The Oourt er,red in refusing fr,~structions Nos. A-1, B-1:, C, E, G, H, I, L, and N requested by the
<lefendant.

.

The general principle is weU established that the defendant
in a criminal prosecution is entitled to his theory of the case,
and that instructions offered by him should be given, provided they state the law, are based upon the ~vidence, and
are not so worded as to mislead or confuse the jury.
T¥id.1eon. v. Commonwealth, 142 Va. 658 (1925).
Campbell v. Comnionwealth, 162 Va. 818 (1934).

It is submitted that this prineiple was violated by the court
in the instant case in its refusal of instructions Nos. C, E, G,
II, I, L, A.:.t, ~-1 and N offered by the defendant (Ree., pp.
:355~6 and 364;.371). Most plainly does this error appear hi
the Court's refusal to grant Ihstruetion 1'lo. ,C, which is
modelled directly upon a.n instruction expressly approved by
this Court.
Mullin$ v. C01nmonwealth, 174 Va. 472 (1939).

It is als~ apparei1t that none of the instructions refused were
covered by other instructions given by the Court. Their refusal consequently would seem to have been prejudicial error.
*CONCLUSION.
Your petitioner, heretofore referred to as "defendant",
therefore prays that a writ of error and supersedeas may be
award~d to the judgment of the Circuit Court of the County
of Bedford, Virginia, entered as aforesaid, that the same
may ,be reversed and set aside, and that the case be ordered
dismissed, or tlmt your petitioner may be granted a new
trial.
Counsel for petitioner desire to state orally the rea.soii.s for
reviewing tbe judgment complained of, and in accordance
with the rules o_f this Court, on tl?-e 8th day of September,
1941, mailed to W. R. S~iu~ders, Esq., Commonwealth's Attorney _tot the County of Bedford, Virginia, opposing counsel irt the trial court, a c.opy of this Petition, and will present
and file this petition with M. B. Watts, Esq., Clerk, Supreme
Court of Appeal~, at Staunton, Virginia, on September 9,
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1941. This petition is adopted by the petitioner as his opening brief..

Respectfully submitted,
GEORGE W. BURFORD,
By Counsel.
EDMUNDS, WHITEHEAD, B.ALDWii~
AND GRAVES,
By PAUL WHITEHEAD.,
409 Krise Building,
Lynchburg, Va.

((fWe, Paul Whitehead and Edward S. Graves, 409
Krise Building, Lynchburg, Virginia, Attorneys duly
qualified to practice in the Supreme Court of: Appeals of Virginia, do state and certify that, in our opinion, the judgment
complained of in the case of Commonwealth of Virginia v.
George Vf. Burford should be reviewed by the said Supreme
Court of Appeals of Virginia.
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PAUL WHITEHEAD,
·EDWARD S. GRAVES,
Attorneys at Law.
Received Sept. 9, 1941·.
M. B. WATTS, Clerk.

Octobet 16, 1941. Writ of error and su,persedeas awarded
by the court. No bond.

M. B. W.

RECORD
VIRGINIA,
County of Bedfordt to-wit:

Pleas before the Honorable A. H. Hopkins, Judge of
the Circuit Court of the County of Bedford, at the Court
House of said County, on Monday, the 12th day of May,
1941.
Be it remembered that heretofore, to-wit:

At a Circuit
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Court of the County of Bedford, at the Court House of said
County, on Friday, the 10th day of January, 1941.

•J. L. Davidson, Foreman, Ira B. Watson, W. H. Wilkinson, W. L. Lyle, W. P. Hicks, H. R. Johnson and E. H. Baker
were sworn a special grand jury of inquest in and for the
body of this County, and having received its charge, retired
to consider of its presentments, and after a time, returned
into Court and presented:
An indictment against-George
Wounding-'' A True Bill.'';

·vv.

Burford,-Malicious

which Indictment, with the endorsement of the Forema1}
thereon, is in the words and fig·ures f.ollowing to-wit:
'' Commonwealth of Virginia,
County of Bedford, to-wit:In the Circuit Court of ;3aid County
The Grand Jurors of tlle Commonwealth of Virginia, in
and for the body of the said County of Bedford, arid now
attending· said Court at its January Term in the year 1941,
on their oaths do present that George W. Burford, on the
20th day of October, 1940, in the said County of Bedford;
with a. certain blunt instrument, unlawfully, feloniously and
maliciously did cut and wound one T. W. Thompson, with
intent him, the said T. W. Thompson, then and
page 2 ~ there, to maim, disfigure, disable and kill, against
the peace and dignity of the Commonwealth of Virginia.''
Endorsement of Foreman:
".l\. True Bill. .J. L. Davidson, Foreman."
At another day, to-wit:

Circuit Court of the County of Bedford on Friday, the 7th
da.y of February, 1941.
This day came as well the Attorney for the Commonwealth,
as the accused pursuant to his recognizance, who, being arraigned, pleaded not guilty to the indictment had against him.
And thereupon from a venire drawn and summoned as pre-
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~----

scribed by section @95 of the Code of Virginia a panel of
''\ twenty persons free from exceptions was selected, and the
. Attorney for the Commonwealth striking four and the accused
striking four from said panel, as prescribed by section 4900~
of the ·Code, there remained the following twelve persons'to··
constitute the jury for the trial of this case, to-wit: W. L.
Lazenby, Charles S. DeWitt, H. L. Coffey, ,T. D. Bowyer,
Henry ,valker, J. A. Hogan, C. H. Burnette, A. J. Carper,
_ Earl M. Johnson, James E·. Hughes, 0. T. Craghead and G. R.
Nance, who were sworn to well and truly try and true deliv~r-1 · ,_ erance make between the Commonwealth and the accused, and
~
a true verdict render, according to the evidence, and having·
\
partially heard the evidence, were adjourned until tomorrow
morning at ten o'clock.
At another day, to-wit:
Circuit •Court of the County of Bedford, on Saturday, the
8th day of February, 1941.
r,

I

1

page 3 ~

This day again crone as well the Attorney for the
Commonwealth, as the accused pursuant to his
recognizance, and the jury pursuant to its adjournment.
And the jury having fully heard the evidence, instructions
of the Court and argument of counsel, retired to consider of
its verdict, and after a time returned into Court and ga.ve the
following· verdict: "We, the jury, find the prisoner not guilty
of Malicious wounding, as charged in the indictment, but
guilty of unlawful wounding· as charg·ed in the indictment and
fix his punishment at two (2) years in the State penitentiary.
A. J. Ca.rper Foreman.''
Thereupon the accused by his· attorney moved the Court to
set aside the verdict of the j~1ry and grant him a new trial,
upon the following grounds, to-wit=
(1) That the verdict is contrary to the la~ and evidence.

(2) Tha.t there is not sufficient leg·al and Cl'edible evidence
t.o sustain the said verdict.
(3) That the Court erred in not quashing or dism1ssmg the
indictment and charge against the defendant, as the defendant
ltad, on January 7, 1941, been tried before the Trial Justice
of Bedford County, Virginia on the same identica.1 charge and
was acquitted, and the refore by putting the defendant on
trial, hei was put in double jeopardy.
(4) The Court erred in refusing to require T. W. ThompRon, a witness for the Cornlnonw·ealth, to retire from the Court
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l'oom to the witness room, when requested so to do by counsel
for the defendant, segregation of the witnesses having been
requested. Thompson was used as a. witness for the Commonwealth.
(5) The Court erred in not dec]a.ring a mistrial when the
..Attorney for the Commo11wenlth asked L. H. Justice, a witness for the defendant, whether or not he knew at
page 4} the time the defendant operated a business in
Amherst County that he was on parole from the
},ederal Board.
(6) The Court erred in admitting evidence that defendant
had been convicted in U.S. District C. ourt for violation of!~~internal Revenue laws, as charge for -which he was convic-µm
did not c.onstitute a felony as defined under Section 4758 of
the Virginia Code and the#e this evidence was 'ifotadmissible under Section 4779 of the Virginia Code and it was
error to admit same.
(7) Court erred in not admitting convictions of T. W.
Thompson in Campbell County Trial Justice Court showing
his reputation for violence.
(8) Court erred in not admitting evidence that Thompson
had been convicted in the Trial Justice Court of Bedford
County, Virginia, of cutting· Burford at the same time of alleged charge against defendant.
(9) Court erred in granting instructions and amended instructions for Commonwealth, objections, and exceptions
heretofore made.
(10) :Court erred in refusing instructions a:nd amended instructions offered hy deft1ndaut, objections and exceptions
heretofore made.
Argument on wl1ich motion is continned to some future day.
And now at this clay, to-w1.t:
page 5 }

Circuit Court of the Co1mty of Bedford, on Monday, May 12, 1941.

This day again came a.swell the Attorney for the Commonwealth, a.s the accused, pu rsua.n t to his recog11izance, and the
Court now being advised of its judgment to set aside the verdict rendered in this cause on the 8th day of February, 1941,
is of the opinion that there is no merit in a.ny of the grounds
given for the setting nsidc of the verdic.t, and doth overrule
the same.
It is, therefore, considered by the Court, and so ordered,
that the said accused, George W. Burford, be confined in the
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penitentiary of this sta.te for a term of two years, being the
term by the jury in its verdict ascertained, and that he do pay
to the Commonwealth of Virginia the costs incurred in and
about this prosecution .
. A.nd · the defendant by his attorney indicating a desire to
apply to the Supreme Court of Appeals of Virginia for a writ
of error, it is ordered that the foregoing sentence be suspended for a period of ninety days in order that he mav perfect his appeal~
"
\'\Thereupon George W. Burford, with Frank M. Burford
his surety aelmowledgecl themselves to be indebted to the
Commonwealth of Virginia in the sum of $5,000.00, to be levied
each of their respective real estate, goods and chattels, to the
use of the Commonwealth to be rendered, upon the condition
that the above bound Georg·e W. Burford shall personally
appear before this Court on the 10th day of August, 1941, at
ten o'clock, A. M., and at any time or times to which the proceedings may be con tinned or further heard, to answer any
further order of this Court &c, then this recognizance to b(~
void, otherwise to remain in full force and effect.
page 1 ~ Virginia :
In the Circuit Court of Bedford County.
Commonwealth of Virginia

v.
George W. Burford, Defendant.

TRANSCRIPT OF EVIDENCE.
Stenographic report of the testimony, together with the
motions, objeetions and exceptions on the part of the respective parties, the action of the Court in respec.t thereto, the
instructions offered, granted, amended and refused, and the
exceptions thereto, and other incidents of the trial of the
case of the Commonwealth of Virginia versus George W.
Burford, tried at Bedford, Virginia, on February 7 and 8,
1941, before Hon. A. H. Hopkins and '-Jury, in the Circuit
Court of Bedford County, Virginia.
Appearances: Messrs. W. R. Saunders, "\V. T. Spencer,
Jr., and S. DuVal Martin, of counsel for the Commonwealth.
Messrs. Paul Whitehead (Edmunds, Whitehead, Baldwin &
Graves) and .John B. Oliver (Oliver & Padgett), of counsel
for the defendant.
page 2 ~

Index.
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IN CHAMBERS.

Note: (The testimony of Norville Minor was handed to
the Court for his p_erusal.)
By the Oourt: It is understood that you are to agree that
this is to be read to the jury with the privilege of breaking
down the testimony in any way that you can.
By Mr. Saunders: Yes, sir; we are willing to submit to
that.
By the Court: I think, since there are some things that
he possibly could explain if he were here, that the Court
should exercise some discretion at the time that it is introduced.
/Note:

(The arraignment of the accused was waived.)

( A jury of 12 was duly impaneled and sworn.)

/
/

(It was agr,~ed that witnesses for both sides were to be
separated.)

page 4

~

By Mr. ,vhitehead: We want Mr. Thompson
to go out.
By Mr. Saunders:
e don't think that's proper.
By the Court : I tl1ink he should stay in.
By Mr. Wbitel1ead: We want to note an exception having
nsked that the witnesses be separated, that over the objection of the defendant n material witness for the Commonwealth was left in the Courtroom.

,v

IN CHAMBERS.
By Mr. Oliver: l\fay it please the Court, before the Commonwealth's Attorney begins, we would like to make a motion.
l\fay it please the Court, a.t this time we want to move that
this indictment be quashed and the case dismissed on the
g-rounds that it is double jeopardy for this reason, which I
will explain briefly :

This man was tried in the Trial ,Justice Court. If I understand the law correctly, the Trial Justice could have ·sent
this case to the Grand ,Jury or he could have convicted him
of a simple assault, which jurisdiction the· Trial Justice had ;
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Dr. E. Barksdale.

or he could have acquitted him. He acquitted him;
and we take the position that h~ now is being put
in jeopardy for the same offense.
By the Court : Motion overn1led.
By Mr. Oliver: We take exception to the ruling of the
Court.
page 5

~

(Mr. Saunders opened to the jury in behalf of the Commonwealth.)
(Mr. Oliver opened to the jury in behalf of the defendant.)

DR. E. BARKSDALE,
called as a witness in behalf of the Commonwealth, being
duly sworn, testified as follows:
DIRECT EXAMINATION.
Ry Mr. Saunders:
~ Q. Dr. Barksdale, I believe you are a practicing surgeon
of the City of Lynchbnrg1
A. Yes, sir.
Q. How long have you been a surgeon T
A. Nearly 30 years.
Q. I'll ask you to state whether or not on or about October 20, 1940, you had oooasion to examine one T. ·w. Thompson!
A. Yes, sir ; I did.
Q. ..Just state where you examined him and the nature of
his injuries.
A. When I saw him he had been brought to the
page 6 ~ Lynchburg General Hospital and had been examined there, and had had an X-ray taken, and
then they called me. The X-ray showed what we call a
"comminuted" or depressed fracture, which means the bone
broken in several pieces and driven in, or depressed.
The man was unconscious and seemed to be totally paralyzed on the opposite side from where he was hurt.· There
was a break in the skin too, down over the bone. This place
was about as large as the palm of the hand; so we operated
on him pretty promptly after I saw him and removed a lot
of that bone, took out a great deal of hemorr11age, blood, and
relieved the pressure on the brain, and removed a good deal
of the ,broken bone. He remained in that unconscious state
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Dr. E. Barksdale..
for several days and the paralysis gradually cleared up beginning with his foot and finally got so he could use hi~ hand.
He had some use of that side when he was discharged from
the hospital.
Q. I 'il ask you to state wl1ether or not the injuries that
Mr. Thompson had were such injuries as would have likely
resulted in death.
A. Yes, sir; I expected him to die.
Q. I'll a.sk you to state whether or not you had to pick
bones out of his brain.
A. Yes, sir; t did. He lost part of his brain tissue.
Q. About how large a bone did you remove 7
A. There were several pieces broken-a good manv pieces.
The largest probably about 2 inches square.
·
Q. Mr. Thompson (Addressing plaintiff), I'll ask you to
go over there, and I '11 ask Dr. Barksdale to indipage 7 ~ cate just where you were hit on the head, and indicate that to the jury.
(Mr. Thompson approa.ched Dr. Barksdale and the jury
the better for the doctor to point out the location of his injuries.)

A. There's where the injury is (Indicating), and that is
where the depression is (Indicating) ; it extends from here
to here (Indicating) across there. There is a sunken place
there. The man was. struck on one side usually has paralysis
on the opposite side. He was paralyzed on the· right.
Q. Is that indentation of the left-hand side caused by the
blow he received!
A. Yes..
By Mr. Saunders:

Take the witness.

CROSS EXAMINATION.
Bv Mr. Wbitehead:
·Q. You say you expected him to die hµt. your e1.-pectt.tions
didn't come true?
A. That's right.
Q. When was the last time you have examined him, Dr.1
A. It's been probably a month or more.
Q. You haven't examined him for over a month f
1\. No, sir.

Supreme Court of Appeals of Virginia

22

Dr. E. Barksdale.
By Mr. Saunders: (Interposing)
Q.. Dr. Barksdale, I '11 ask you in your opinion will he ever
recover from that injury Y
A. ·No, ·sir; I think he has a permanent disability.
page 8

r

By Mr. Saunders: That's all.

By :Mr. Whitehead: ( Continues examination)
Q. He gets around all right now, doesn't he °l
A. I don't ever see him. I did see a great deal of him,
but I haven't seen him but twice since he was in my office,
and one time was here.
By Mr. Whitehead:

4-ll

right; sir.

RE-DHtECT EXAMINATION.
By Mr. Saunders:
Q. Dr. ·Barksdale, I'll ask you if a few days after this injury that Thompson rec.eived if you haclJ occasion to examine
the fingernails of the girl known -as Margaret Thompson Y
A. I did.
Q. Just describe to the jury the nature of those :fingernails .
.A. Well, they were colored-that had nothing to do with
it-but she just had let them grow very long and cut them
to a point. They were real sharp, pointed, vicious-looking
fingernails.
Q. How did she happen to tell you that, Dr. Barksdale f
.A.. How did she happen to show them to me Y
Q. Yes ; show them to you.
A. Well, I don't know if everything I would have to tell
would be proper or not.
page 9 ~

By the Court : Indeed not.

By the Witness :
A. Well, she showed them to.me and she claimedBy Mr. Oliver: Now, may it please the Court, he can't
tell what she claimed.
By Mr. Saunders:

( Continues examination)
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Dr. E. Barksdale.
Q. I '11 ask you to state this : Did you hear the wound on
.Mr. Burford's mouth described at a former trial¥
A. I did.
Q. I '11 ask you if, in you opinion, that wound could have
been caused by her fingernails T

By l\fr. Whitehead: We object to that unless he shows a
foundation that Dr. Barksdale has seen the wound and has
examined it, or right after the wound was received.
By Mr. Saunders: We submit that this is expert testimony.
Bv the Court: Unless he has seen the wound on Mr. Burford's face he can't testifv to that.
By Mr. Saunders: The general rule of the evidence, where
the rule was ~escribed, an expert ca.n pa.ss on it-on the nature of the wound.
By the Court: Well, of ,course, the expert testipage 10 } fies usually in response to a hypothetical question.
It doesn't strike me that the manner in which the
wound was made, especially a. wound that he didn't see, wrould
be proper for him to testify to. By Mr. Saunders:
·Q. Dr., I '11 ask ypu this question : Were those :fingernails
such a.s were capable of making a considerable wound in being dragged across a person's face f
A. I think so; yes, sir.
Q. YOU think SO 1
A. I'm positive.

By Mr. Whitehead: We object to that evidence on these
grounds: The first reason is, there is no evidence here as
to the length of the fingernails; the second reason is, there
has been no evidence as to what they did to contact this
man's face. In other words, he is asking those questions
and answers without any hypothetieal questions being put
to him, and although I have the greatest respect for Dr.
Barksdale as a. physician, that wiould not require the expert
testimony for the fing·ers to cut a body or not.
By the Court: I think he can describe the fi.ng·ernaih; and
unless he ,ca.n connect it later, it will have to g·o out.
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Mr. 'l'heron W. Thompson.
RE-CROSS EXAMINATION.

Ry Mr. ·whitehead:
Q. Doctor, with reference to the length of her
page 11 ~ fing·ernails as you saw them there several days
after October 20, 1940, were all .of her fingernails
long?
A. Yes, sir; except probably the thumb; I didn't notice
that.
Q. But you know that on four fingers of each hand, the
fingernails were longf
A. Long, and she had brought them to a point.
Q. All four of them on each hand f
A. Yes, sir.
By Mr. Whitehead: All right, sir; stand aside.
The witness stands aside.
MR. THERON W. THOMPSON,
the prosee.utor, called as a witness in behalf of the Commonwealth, being duly swbrn, testified as follows :
DIRECT EXAMINATION.
Bv Mr. Saunders:
·Q. Mr. Thompson, where do you live?
A. Lynchburg.
Q. Just speak out a little louder, please.
A. Lynchburg.
Q. How long have you known George Burford?
A. I been knowing him about two years.
·Q. HoW1 long have you been working· for him r
page 12 ~ A. Off and on about six months.
Q. Off and on for about six months 1
A. Yes.
Q. It's in evidence here-I'll ask you to state whether or
not you had planned to work for him on Sunday afternoon
and night of October 20th, 1940?
A. Yes, sir.
Q. Just go ahead and state now l1ow he got in toucl1 with
you and what you did f
A. I called him up oYer the phone from the Liberty Lunch.
Q. Just tell where that is a.nd wh~t time it was.
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Mr. ThP-ron W. Thomvson.

A. It was around 3:30 when I first called him.
Q. Just talk to the jury there (Indica. ting) so they can hear
you. Turn your chair around a little bit.
A. And I called him and asked him if he wanted me to
work Sunday evening; and he told me, ''Yes; catch a bus and
come on -out there, and when I got at Jones' Filling Station
to call him and tell him I was there and he would come down
after me.'' And I did. I went on out there, caught the bus
and went on out there and called him after I got to Jones'
Filling Station; and he said, "All right, he would be there
in about 15 minutes." And I told Margaret, "Let's walk
on do,\i'Jl to Peakland Service Station and talk to McGraw.''
I knew him. That was just a step or two from Jones.
And I talked to Mc Craw for around 40 or 50 minutesmaybe longer-and he never did come. And I
page 13 ~ went on back up there, told her to come on, come
back up there to Jones and asked him if he'd come.
And I went on up to Jones' Filling Station and asked him
there if George had come yet, and he said, ''No." And I
told her, "Let's walk on up the road and meet him." .And
we g·ot up about a quarter of a mile and George passed us
and turned around and come on up back the side of us and
told us to get in. And when we g·ot. in he said, •'Thompson,''
he said, '' I don't want you to work tonight; I got a man in
your place.'' '' All right, then,'' I told him.
And he turned around and he said, ''I'm going to carry
you back to the end of the ·bus line so you ean catch a bus
back.' t And I told bim, '' All rig·ht.'' And he turned the
car around and drove on past the end of the bus line down
at Peakland Service Station and pulled over on the gravel,
and he stopped the car. And we sat there about a minute or
a minute and a half-something like that-and I told Georg·e
to let me have a dollar on what he owed me to. get back to
town, and l1e said, "I a.in 't got no money with me; I just g·ot
on my old w,ork clothes.'' And I said ''Well, let me have
fifteen cents for the bus fare; I ain't got bus fare;" and he
said, "I ain't got that either."
And I told him, I said, '' George, as good as I been to you,
to come out there and work for you when you come after me
and you said you couldn't get nobody to work out here on
your busiest nights,'' I said, '' I ain't going· to work for you
u o more." He said, "I don 't give a damn if you don't !"
Margaret then stepped out of the car and turned around and
said, ''Come on; let's go. We can walk back.'' And I told
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her, "All right." .And just as I turned to get out
page 14 ~ of. the car }:i.e grabbed me around the neck choking
me ; and he hit me in the car and dazed me, and
it might have been a lick over that eye (Indicating)-doctor
took several stitches over that eye-and I don't know no more.
Then when· after I woke up, I was come to myself, I wias in
the hospital. I don't know how I got out of the car, whether
he pulled me out or not.
Q. Before you got up to the Peakland Service Station,
had there been any argument in that car between you and
Mr. Burford?
A. No, sir.
Q. When you got in this car with Mr. Burford, who got
next to Mr. Burford!
A. I did.
Q. And your wife was on the right-hand side ef the carMargaret f
A. Yes.
Q. And then you say after you got this lick-you don't
know how you got the lick-you don't remember anything
about that?
A. He just choked me and he pulled my head back-I don't
know whether he hit me at first; he hit me the first time in
the car. I tried to pull his arms away; I might have pushed
him in the face. I tried to break his hold.
Q. Did you h~ve a knife with you or cut him Y
A. No, sir; I never bad a knife in my pocket for over six
months.
Q. I show you this knife (Knife handed to witpage 15 ~ ness). Does that knife belong to you!
A. No, sir.
Q. Is that necktie like the one you had on (Indicating necktie on defendant's table) 1

A. Yes, sir.·
Q. I'll ask you to state just what your duties were at Mr.
Burford's Filling Station and Dance Hall, and what he paid
yon.
A. He was supposed to pay me a dollar and a quarter a
night.
Q. About how often would you work for him?
A. From two to three nights a week.
Q. What did you do!
A. Fixed sandwiches and waited on the counter part of tl1e
time.
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Mr. Theron W. '1.'hompson.
Q. How much do you weigh, Mr. Thompson 1
A. About one-hundred-and-twenty-five or thirty, or something like that.
Q. Mr. Thompson, I'll ask you to state whether or not, since
receiving this injury, do you feel as well as you did before
you got the injury?
A. No, sir.
Q. I '11 ask you to state whether or not it's affected your
speech?
A. Yes, sir; I could talk as good as anybody before that.
Q. Has it affected your head in any other way?
page 16 ~ A. I can't remember nothing as good as I used
.
to ; I can't think as quick as I could.
Q. Now, about-you say you have been working for him
off and on for about six months. Did you aim to work for
him any time he'd call on you?
A. Yes, sir; he would come out lots of times he come downtown hunting me up, and come out to the house after me.
Q. Did you ever refuse to work when you didn't have anything to do, when he called on you?
A. No, sir.
Q. Did you do anything around the filling station and dance
hall that he called on you to do?
A. Yes, sir.

By Mr. Saunders: Take the witness.

CROSS EXAMINATION.
By Mr. Oliver:
Q. How old are you, Mr. Thompson 1
A. About 39.
Q. Yon are about 39 or are you 39?
A. I reckon I am 39.
Q. Where else did you work besides working for Mr. Burford?
A. Liberty Lunch.
Q. How many nights and days a week did you
page 17 ~ work at the Liberty Lunch?
A. I was supposed to work regular checking in
at 4:00 o'clock and quit at closing time.
Q. You were supposed to work regular at the Liberty Luncl1
going on at 4 :00 o'clock and quit at closing time every day
and night?
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A. Before I went to work for Burford.
Q. Well, now, when you were working for Burford, who else
were you working fort
A. I was painting sometime.
Q. Who forf
A. I don't know that fell ow 's name; I can call him in a
minute or two.
Q. While you 're thinking about calling it, isn't it a fact
that you didn't have any work to do and Mr. Burford was
helping you out by giving you odd jobs at that filling station f
A. I was working extra work painting and acetylene burning.
Q. And it was just purely as a favor to Mr. Burford that
you went out there and helped him, is that right Y
A. He said, he told me that he couldn't get nobody-he and
his wife were alone-his boy had. quit him.
Q. How long did you work out there for him?
A. Off and on, I reckon, about six months.
Q. Worked Friday and Saturday nights, and Sunday evenings and nights f
A. Sometimes when he wanted me on Sundays.
page 18 ~ he'd tell me to call him up; he'd let me know.
Q. Mr. Thompson, on this particular Sunday afternoon you called up Mr. Burford from down to Mr. Jones',
didn't you?
A. Yes, sir.
Q. You were drinking some, weren't you?
A. I drank a bottle of beer.
Q. One bottle of beer f
A. I drank two that day.
Q. All right. Anything else?
A. No, sir; I didn't.
Q. What did you do with that pint of whiskey Mr. ,viley
bought for you?
A. He '11 tell you what I done. I giye it back to him; I told
him I couldn't drink that stuff. He handed it to me, I Rmellecl
it and I told him I couldn't drink that stuff.
Q. You did not drink-keep the whiskeyf
A. No,. sir; I did not.
Q. Do you know about what time it was you called up Mr.
Burford on the phone?
A. From where?
Q. From Jones'.
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A. It was around-pretty close to 4:00 o'clock, or thereabouts.
Q. That was your usual custom, wasn't it, when you went
out there, to go to the end of the bus line and call Mr. Burford
.and he'd come down for youf
A. He generally come down to town after me
page 19 } when he come after his hamburger and stuff.
Q. He told you on this particular Sunday afternoon that he'd be on down for you in a few minutes 1
A. Yes, sir.
. Q. And you and your wife-or Miss Wiley, whoever she is
-started walking on up the road?
A. Yes, sir.
Q. How far had you gotten when Mr. Burford picked you
up?
A. About a quarter of a mile, or somewhat closer.
Q. He turned around and picked you up?
A. Yes, sir.
Q. And told you he'd gotten somebody else to work, and
turned around and headed back towards Lynchburg?
.A.. That's right.
Q. Did you all have any conversation coming towards
Lynchburg!
A. No, sir.
Q. Not a word said between you?
.A.. I don't think there was a word spoken.
Q. It never occurred to you to ask Mr. Burford why he let
you come out there when I1e was going to get somebody else
to work?
A. No, sir.
Q. You just took it as it was f
A. Yes, sir.
Q. He said nothing and you said nothing f
page 20 } A. That's right.
Q. Miss Wiley and you didn't say anything?
A. I don't think there was a word spoken from where he
picked us up to the filling station.
Q . .And when you got back down to the filling station you
had some talk about some money, didn't you f
A. That's right.
Q. What was that?
A. I asked him for a dollar on what he owed me and he
said he didn't have it with him ; had on his old work clothes
and had on a gray shirt.
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Q.
A.
Q.
A.
Q.
A.
Q.

Didn't he tell you he didn't owe you anything!
No, sir:
What did he owe you Y
He owed me around $12.50.
You are positive of that!
Yes, sir.
You kept books on it f
A. No; I just kept it down in my head. It was pretty close
to that.
Q. Wl1en was the last time you had a pay day t
A. He give me a dollar that Saturday nig·ht.
Q. The Saturday night before this happened t
A. That Sunday morning at least, when I left there; I
worked until 3 :00 o'clock that Sunday morning.
Q. He gave you $1.001
A. That's right.
Q. When was the last time before that he paid
page 21 ~ you anything· T ·
A. About two weeks.
Q. Two weeks before Y
A. He gave me $3.00 standing down there in front of Bibie 's
Store and told me to go over there and pay it on the furniture
bill and come back and he'd take me out to work that night;
and I worked three nights for him beginning on Friday evening.
Q. On the Friday before this happened on Sunday, didn't
Mr. Burford let you have some money out theref
A. No, sir.
Q. Positive he didn't f
A. He did not.
Q. But he did let you have some money on Saturday before
this happened on Sunday!
A. That's right.
Q. One dollar was it f
A. Yes, sir.
Q. Do you recall testifying when this case was tried in the
Trial Justice Court?
By Mr. Whitehead: (Interposing) Wait a minute.
witness said $3.00 not $1.00.

The

.Note: (The foregoing questions and answers were reacl
back by the reporter.)
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By Mr. Oliver: ( Continues examination)
Q. Do you recall testifying in the Trial Justice Court 1
A. No, sir.
Q. What?
page 22 ~ A. Yes, I remember.
Q. Do you remember testifying in that case in
response to my question that I asked you this : '' ·when was
the last time he paid you, Mr. Thompson f" And you answered: "He paid me Friday before that.''
A. Friday a week?
Q. Was that a correct answer?
A. Two weeks before that.
Q. You didn't tell us anything in the Trial Justice Court
about his paying you a dollar on Saturday night, did you?
A. I don't think you asked me that.
Q. Weren't you asked when was the last time you were
paidf
A. No; I told you.
Q. Don't get confused, Mr. Thompson. Weren't you asked
this question: ''When was the last time :Mr. Burford paid
you 1" and didn't you say that it was the Friday before, meanJ
ing a week before T
A. I don't remember.
Q. All right.
By Mr. Saunders: What page of the record is that on?
By Mr. Oliver: Page 119.

Q. You are positive that you worked the Saturday night
before this thing· happend on Sunday¥
A. Yes, sir; until 3 :00 o'clock Sunday morning.
page 23 ~ Q. You are just as positive of that as you al'e
positive of everything· else you testify to?
A. Yes, sir; I can tell you who took me home.
Q. I didn't ask you that. I asked you if you were just n s
positive that you worked out there Saturday night before thh,
thing happened on Sunday as you were positive of everytl1ing
else you have testified to?
A. Yes, sir.
Q. All right. :Mr. Thompson, when this automobile wnH
stopped down there and in :Mr. LeRoy :McCraw's driveway,
and you and Mr. Burford had a conversation, had the motor
ever been cut off that car?
A. Yes, sir; it had.
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Q. The motor was cut off?
A. Yes, sir.
Q. You are positive of thaU
A. Yes, sir.
Q. Was the motor cut off as soon as you all got there f
A. Yes, sir; he stopped it and then cut his engine off.
Q. The minute he pulled in he reached over and cut his
engine off?
·. A. Yes, sir.
Q. How long did Miss Wiley stay in the car with you all?
A. Until I got through asking him for that money, and
she stepped out and said, '' Come on.''
Q. She got out on the ground and said, '' Theron, come
on!"
A. Yes, sir; and she turned around to see if I
pag·e 24 r was coming and I told her, "All right," and then
we could walk up there.
Q. Had you started to get out then f
A. Yes, sir; that's right.
Q. Did you have your feet on the running board f
A. I just turned on the seat.
Q. You were a little provoked at Mr. Burford, weren't you?
A. A little what T
Q. A little mad at him f
A. W11yf
Q. I'm asking you were you mad at him then?
A. I didn't like it because he didn't let me have the money.
Q. And you didn't like it because he didn't let you work?
A. I didn't care about the work because he wouldn't pay
me no how.
Q. It didn't make any difference in the world then that
Mr. Burford let you come away from what you were doing·
in Lynchburg and come out to the city limits, and then walk
a quarter of a mile; you didn't care about that t
·
A. When I was doing nothing else I would go on t there
when he asked me.
Q. You didn't feel hard about that T
A. No, sir.
page 25 ~ Q. And up to the time he didn't let you have a
dollar, yon were good friends!
·
A. Yes, sir.
Q. Are you mad at him now!
By Mr. Saunders: I object to that.
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By the Court: Objection overruled.
By Mr. Oliver:
Q. Are you mad at Mr. Burford now! I believe you said
you weren't mad at him, didn't you 1
A. No.
By Mr. Saunders: Just go ahead and answer the question,
Mr. Thompson.
By Mr. Oliver:
Q. Look at me or the jury. Did you understand the ques·
tion? Are you mad at Mr. Burford?
A. I ain't so mad at him; I want the law to handle him.
Q. Aren't you mad enough to employ two counsel in Lynchburg and help get him into the penitentiary?
By Mr. Spencer: Of course we lawyers have to make a
living, and we object to that. And I think it's proper to employ counsel to assist Mr. Saunders.
By the Court: I think it's proper, Mr. Spencer, to show
that he has employed counsel; I think the latter part of l\fr.
Oliver's question is objectionable.
page 26 } By Mr. Oliver:
Q. Well, Mr. Thompson, I '11 frame it his way:
You have employed Mr. Spencer and Mr. Martin of Lynchburg to come up here and assist in the prosooution of this
caseY
A. That's right.
Q. Are you working nowt
A. No, sir; I ain't able to work. I tried to, but I conldn 't
do it.
Q. Where do you live, Mr. Thompson?
A. I live 715 Church Street.
Q. Is that where you have been living·?
A. No, sir; I moved last week.
Q. Moved last week. Who are you living with?
A. Mr. Wiley.
Q. WhoY
A. Mr. Wiley.
Q. Living with Mr. Wiley now. And you ~re living· as man
and wife with Mr. Wiley,s daughter, are vou not 1
A. Yes, sir.
·
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Q. And yo~ have been doing it for four years T
A. Yes, sir.
Q. And you have never been married!
A. That's right.
Q. And you have held her out as Mrs. Thompson to everybody that knew you Y
A. She always went by that name.
Q. Well, you haye let people understand she was
page 27 ~ your wife¥
A. Well, I neverBy Mr. Saunders: :May it please the Court, I don't think
that's right.
By the Court: Objection sustained.
By Mr. Oliver: All right.

Q.
ford
A.
Q.

Mr. Thompson, explain to the jury just how Mr. Burgot hold of you in that automobile.
He grabbed me around the neck with his left arm.
He grabbed you with his left arm t
A. Yes, sir.
Q. Well, go ahead.
A. And he was choking me.
Q. How did he have you in choking youi You get me
and choke me; don't choke me too hard; just show the jury
how he did it.
A. He had me just like that. (Witness demonstrated on
Mr. Oliver the method of choking.)
Q. Is that all he did? Did he have you with his hand '1
A. No, sir; he had his hand on my shoulder.
Q. All right. He had you right in his elbow.
A. That's right.
Q. And cut down on you with his elbow like this (Indicating)?
A. That's right.
Q. What did he do with his other hancH
page 28 ~ A. He reached up and got that stick, they said,
and hit me.
Q. I ain't talking about what they said.
A. I don't know what he hit me with.
Q. And you are positive he had you in his elbow and was
shutting down on you like you did on me J
A. Yes, sir.
Q. Cut your wind offY
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A. No, sir; he was choking· me all right.
Q. Was your wind cut off?
·
A. No, sir; it wasn't completely cut off; I would have died.
Q. Could you holler t
A. No, sir; he had me so I couldn't holler.
Q. What were you doing when he did that?
A. I was trying to get loose.
Q. .Scuffling?

A.
Q.
A.
Q.

Yes, sir.
How long did he hold you like that?
I don't know about how long he held me.
I believe that was a coupe automobile; a one-seated car?
A. Yes, sir.
Q. At the time this scuffle took place, had l\fr. Burford
started the motor of that car?
A. No, sir.
Q. Had noU
page 29 ~ A. No, sir.
Q. How far away from the car had Miss Wiley
gotten when this took place?
A. How far away had she gotten when this took place f
Q. Yes.
A. She hadn't g·otten no way away from it; she just stepped
out of the car and turned around.
Q. Hadn't she· gone to the front of the car 1
A. No, sir; she told me to come on and looked around.
When she turned around to see how fast I was g·etting out,
I started getting out and he caught me.
Q. And so far as you know, Mr. Burford had nothing
against you, did he?
A. No, sir; I don't know what made him clo that. ,Just
made him mad, I guess, because I told him I wasn't goingto work for him no more. That's the only thing I could see.
Q. When he had gotten somebody else to work in your
place!
A. Yes, sir.
Q. Mr. Thompson, on September 12, 1939, you were convicted in the Corporation Court of the City of Lynchburg for
forgery, weren't you t
A. That's rig·ht.
Q. That's right?
A. Yes, sir.
Q. Ever been convicted of anything else?
A. No.
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Q. Huh? What?
A . .No.
Q. I can't quite hear you.
A. I ain't even been arrested for being drunk.
Q. You say you hayc never been arrested for anything in
your life but for that forgery?
A. That's all I can remember.
Q. Well, you'd remember if you had been arrested and put
m jail, wouldn't you Y
A. Yes.
Q. Have you ever been arrested for fighting?
page 30

By Mr. Saunders: I object to that, if your Honor please.
By the Court: Objection sustained.
By Mr. Oliver: Wasn't his answer that he had never been
arrested for anything else¥
By the Court: So far as he could recall.
Bt- Mr. Oliver:
Q. Didn't you testify positively in the Trial ,Justice Court,
in response to a question by Mr. Martin, that you had not
been arrested for anything else 1
A. For not even for being drunk. I said that.
Q. Yes, sir. And that's trueY
A. I ain't never been arrested· for even being
page 31 ~ drunk.
Q. Been arrested for nothing except this forgery
charge in Lynchburg?
A. I can't remember nothing.
Q. On January 29, 193.7By the .Court: (Interposing) Mr. Oliver, of course, you
can prove that a man has been convicted of a felony. Yon
may prove that he's been convicted of a misdemeanor involving moral turpitude. Others are not proper.
By Mr. Oliver: May it please the Court, when this man 11as
testified that he has never been convicted of anything else, we
want to prove that he has.
By Mr. Spencer: If your Honor please, might I suggest
that that was a matter elicited on cross examination and he
is bound by the answer. And if he has a right to impeach
it-but you can't create a straw man and then knock him
down.
By the Court: Let the Jury g·o out.

George W. Burford v. Commonwealth

37

Mr. Therun W. '1.'hompson.

Note: (The jury left the Courtroom.)
By Mr. Oliver-: I think if there is going to be any argument about this, it should be done in the absence of the witness too.
By the Court: All right, sir; come into chambers.
page 32}

IN CHAMBERS.

By the Court: Gentlemen, the prosecution didn't ask this
witness any questions with reference to whether he had ever
been convicted or not. If they had asked him that question
and he had denied it, why, of course, you could prove that
he had been convicted of misdemeanors whether they involved
moral turpitude or not. I don't think you have the right to
ask him improper questions and then contradict him on those
questions.
By Mr. Oliver: May it please the Court, there was no objection raised to asking the man if he had ever been convicted of anything else and he denied that he had.
By Mr. Saunders: I objected to that.
By Mr. Spencer: And the Court sustained the objection.
By Mr. Saunders: Yes, sir. If you read back the record
there, you will see that.
By the Court : I don't think you can ask him improper
questions and then contradict him.
By 1\fr. Whitehead: If the Court please, I called this to Mr.
Oliver's attention. I was taken by surprise when
page 33 ~ the man said he had not been convicted, when we
have looked into the records and found that down
in the Trial Justice Court of Campbell County, Virginia, on
January 29, 1937 he was convicted of assault and battery and
fined around $10.00, and on July 9, 1937 he was convicted for
threatening the life of Mrs. Godsey and given eight months
in jail.
By the Court: Do you all object to that evidence?
By Mr. Spencer: Where was that?
By the Court: He was convicted of an assault on Mrs.
Godsey and was convicted of threatening the life of Mrs. Godsey in July 1937, and given eight months in jail.
Mr. Whitehead, the rule is that you can always prove that
a witness for the defendant had been convicted of a felonv
whether that felony involves moral turpitude or not. Yoii
can prove that he was convicted of certain misdemeanors if
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it involved moral turpitude. Mr. DuVal Martin sent me the
case on that point.
By Mr. Whitehead: Threatening to kill a person might be
a felony or a misdemeanor.
By the Court: If he has been convicted of a felony, you
can prove it, and if he has not, you can't prove it.
By Mr. Whitehead: I can get it and prove that
page 34 } you may convict a man so as to put him in the
penitentiary or gi~e him a jail sentence, yet it has
the potentiality of being a misdemeanor, and you can show

it.
By Mr. Spencer: You can't be convicted of a felony in the
Trial Justice Court.
By the Court: Was that by the Trial Justice .Court or by
indictment T
By Mr. Whitehead: In the Trial Justice Court.
By Mr. Spencer: I'll show the times George Burford beat
people up. "'\Ve'll be delighted to let that in; it will be something like 20 times.
By Mr. Whitehead: If you can bring the convictions, bring
them in.
By the Court: ·You can not prove that a man has been
convicted of a misdemeanor unless it involves moral turpitude.
By Mr. Oliver: Threatening to kilU
By the Court: Threatening to kill is not one of
page 35 ~ them. A man might be quite a gentleman sometimes and threaten to kill.
By Mr. Spencer: I fail to find where that is a criminal
offense-a mere threat.
By Mr. Saunders: He might be placed under a peace bond
if it was obvious.
).. By Mr. Whitehead: We want to note an exception to the
vourt 's ruling.
By the Court : .All right.
Note : ( The Court, counsel a.nd the jury returned to the
Courtroom.)
Cross examination of Mr. T. W. Thompson continued.
By Mr. Oliver: May it please the Court, we wish to introduce this certified copy into the record.
By Mr. Saunders: No objection to the introduction of it.

(
I

George W. Burford v. Commonwealth
11{r.

39

Theron W ..Thompson.

By the Court: Let me see it anyway.
Court.) All right.

(Handed to the

Note: (Certified copy of Mr. Thompson's indictment for
forgery received in evidence and marked ''Defendant's Exhibit A.'')
By Mr. Oliver: ( Continues examination)
Q. I believe you testified, Mr. Thompson, that as
page 36 ~ far as Mr. Burford is concerned, you just wanted
·
the law to take its course. Is that right f
A. That's right
Q. Aren't you contemplating bringing a civil suit T
By Mr. Saunders: I object to that, if your Honor please.
I don't think that has any bearing on the case.
By the Court: You all come into chambers.
IN CHAMBERS.
By Mr. Oliver: I think it is perfectly proper to show that
in the interest of the witness.
By the Court: I think it is proper to show that.
Note : (Court and counsel returned to the Courtroom.)
By Mr. Oliver: (Continues examination)
Q. Mr. Thompson, you have employed counsel, Mr. Spencer and Mr. Martin, to bring a civil suit against Mr. Burford,
haven't you? For damages T
A. I employed them to help prosecute him (Indicating Mr.
Burford.)
Q. And haven't you employed them to bring a civil suit
against Mr. Burford for damages?
A. I don't know what they 're g·oing to do.
page 37 ~ Q. You want them to bring suit, don't you 7
A. Yes, sir; I do.
By Mr. Oliver: All right; that's all.
By the Court: Gentlemen of the jury, a man has a perfect
legal right to institute a civil suit for damages for injuries
~mstained. This evidence is admitted only for the purpose of
showing the interest or the bias of the witness for your consideration.
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RE-DIRECT EXAMINATION.
By Mr. Saunders :
Q. Mr. Thompson, did you employ counsel or did your
brother employ counsel f
A. My brother employed them.
Q. Your brother employed counsel. It's been introduced
here that you were convicted of forgery in Lynchburg. I'll
ask you to state whose check you were charged with forging.
By Mr. Oliver: l\iay it please the Court, I don't think that
has a thing to do with the conviction. The conviction stands
for itself.
By Mr. Saunders: The conviction shows he got 60 days.
By the Court: Objection overruled. Go ahead.
By Mr. Whitehead: If the Court please, at this
page 38 ~ time we want the objection and exception to be
noted in the record; and the law has held that
when a person is convicted of a felony, you can't go into the
details of it.
By the Court: I think the record shows what he was
given.
By Mr. Saunders: Yes, sir.
By the Court: You want to show that he got 60 days?
What is it that you want to show?
By 1\fr. Saunders: I want to show-I don't know whether
it is proper to make this statement in the presence of tl1e jury
or not.
By the Court : Let the jury go out.
Note: (The jury left the Courtroom.)
By Mr. Saunders: He had been accustomed to signing the
name of his brother to checks and this check he was convicted
of, he sig'Iled his name to a $10.00 check and on that cheek he
was prosecuted for it. He had been in the habit of doing
that.
By the Court : I am not going to let you explain
page 39 ~ that. I am going to let you show that tl1e check
was sig·ned by him.
By Mr. Saunders: We certainly think that's proper to
show.
By the Court: I am going· to let you prove that he signed
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his brother,s name to a $10.00 check; and I am not going to
let you go further. Bring the jury back.
Note :
room.)

( The jury returned to their seats in the Court-

By Mr. Whitehead: Defendant's counsel note an objeciion to permitting him to ask that question..
By Mr. Saunders: ( Continues examination)
Q. Mr. Thompson, in the indictment that's been introduced.,
or the conviction that's been introduced, I '11 ask you to state
whether or not that was for signing your brother's name to
a $10.00 check f
A. Yes, sir.
Q. I'll ask you to tell the jury now what time it was that.
you drank those two b~ttles of beer on Sunday..
A. About 7 :30.
Q. That's the first bottle t
A. Yes, sir.
Q. 7 :30 when?
A. In the morning.
Q. When did you drink the second bottle?
A. Between 2. :30 and 3 :00 o'clock.
Q. Between 2 :30 and 3 :00 o'clock t
page 40 } A. Yes, sir.
Q. Had you had anything else to drink that day?
A. No, sir.
Q. Mr. Oliver asked you whether you worked out there the
Saturday before this happened, and I believe you testified
that you were carried home at 3 :30 Sunday morning. Just
state why you remember that and who carried you home at
3 :30 Sunday morning?
A. Mr. 0. P. Barkeley.
Q. Do you recall that anything happened there to recall·
that to your mind?
A. Because he had a taxi driver in his car and he took
Mrs. Massie home too-she worked there in the dance hall.
And she-Mrs. Burford-come on out to the car when we
got ready to get in the c~r, got ready ~o go, and Mrs. MassJe
said, "Come on; let's drive around a little." And she g·ot m
the car, Mrs. Burford did, and George raised sand, and he
come out there and jerked her out of the car and led her on
back into the dance hall.
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Q.. That's George Burford who pulled his wife out of the
car!
·
A. Yes, siq that's right ..
By Mr..Saunders: That's all.
RE-CROSS EXAMI.NATION ..

By Mr. Oliver:
Q. Your brother employed this counsel for you though,
didn't he?/
page 41 t A. Ye , sir.

MRS. MARGARET WILE,Y THOMPSON,
called as a witness in behalf of the Commonwealth, being duly
sworn, testified as follows :
DIRECT EX.A.MIN.A.T:UON.

By Mr. S.pencer =
Q. Will you please state-and I wish you would turn to the
jury so they can hear you-will you please state your name
and age, please, Ma 'am?
A. I '11 be 21 in March and my name is ~Iargaret Thompson.
Q. Why do you call yourself Margaret Thompson f
A. That's what I been calling myself.
Q. How long?
A. Four years.
Q. Four years. Do you consider yourself Theron Thompson's wife?
A. Yes, sir.
Q. Is that why you give yourself that nameY
A. Yes, sir.
Q. Where do you all livef
A. We did live at Main Street, 1628, but we moved now.
Q. Do you live by yourselves or in the house with
page 42 ~ somebody elseY
A. With my father.
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Q. You all are living together then as man and wife.
ere
you actually married 7
A. No, sir.
Q. Never been legally married t
A. No, sir.
Q. Now were you with Theron Thompson-these gentlemen here are sort of technical and we will refer to you as
Miss Wiley from now on-were you with Theron Thompson
on the afternoon of October 20th when he was knocked 011
the head right over the city line on Boonsboro Road f
.A. Yes, sir.
Q. I wish you would tell the ·Court and jury, in your own
words, just what happened.
A. It was Saturday night when I stayed out to my uncle's
in the country, and I met Theron on the bus Sunday morning. The bus got in about a quarter past eight and he met
me up there on the bus station and I smelled something on
his breath, and I asked him what had he been drinking; and
he said, '' One bottle of beer.''
.And so we went on home and ate dinner and we walked
up back downtown and stayed at Liberty Lunch, at Chris'
place, and I ate a ham sandwich and drank a Coca-Cola, and
he drank a bottle of beer. .And we walked around town about
an hour and he went in Chris' place and I stood
page 43 ~ outside; and he called Mr. Burford up and asked
him did he want him to work; and he told him,
"Yes," to come on out there and catch a bus and come on
out to Jones' Filling Station out there, and he could c0111c
down in the car and get him.
And we went on out there, and when we got at Jones'
place we went in Mr .•Jones' and he called Mr. Burford from
Mr. ,Jones Filling· Station. And Mr. Burford told him he 'cl
be down there in 15 minutes. And we waited around there)
15 minutes and he hadn't come; and we walked on backTheron knew this Mc.Craw hoy-and we walked down there
at his place and talked with him about an hour. And theu
we walked back up to Jones' and Mr. Burford still hadn't
come.
And me and Theron started walking on out to Mr. Bur£ord 's place and Mr. Burford come on down in the car and
turned around, turned his car around, and we g·ot in the car
-went across the road and got in the car. And Mr. Burford
wasn't running· his car; he done stopped his car hut the motor
was still running; and he said, '' Thompson, I don't want yon
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to work tonight; I got another man working in your place.''
And Theron says, '' All right.'' And he says, ''I'm going
to take you all on down to the bus line and let you catch the
bus.'' And he drove down a little ways to the other side of
the Peaklancl Service Station and he stopped the car there;
and when it stopped, he done stopped the motor.
And Theron asked Mr. Burford to let him have a dollar
of what he owed him-he owed him $12.50-and Mr. Burford
said, '' I ain't g·ot no money.'' And Theron said,
page 44 ~ '' Let us have bus fare home; I ain't got any
money." And Mr. Burford said, "I ain't got that
either;" and he said, "I got on my old working clothes; I
ain't g·ot a cent with me."
And I was on the right-hand side and got out of the car;
and when I got out on the ground, Theron started to get outturned around and started to get out-and Mr. Burford
grabbed him around the neck. And when he done that, I
reached over the top of llim and scratched him with my :fingers trying· to push him off of Theron. And when I done
that, Mr. Burford reached in the back of this little shelf and
got this old golf stick with a piece of iron on it and bit Theron
on the head.
And when he hit him I run around the front of the car
and Mr. Burford got out his side of the car and come around;
and I done run to the front of the car and come back to the
Peakland ,Service Station. And Mr. Burford come around
there and dragged Theron out of the car and let him fall
out on the g·round. And when he done that I looked back,
and I thought Mr. Burford was behind me, but I don't know
whether he was going to hit me or not. But I was scared
and I started running up there screaming· and hollering, and
when I looked back-I started on back up there-and I looked
hack again and Mr. Burford was getting in his ca.r. Ancl
when Mr. Burford left, I went down there and wiped Theron's
face off with his handkerchief, and then the ambulance come.
Q. Well, now, you say it was around 2 :30 or 3 :00 o'clock
when you went in Chris Petratos' place there? ·what's the
name!
A. Liberty Lunch.
page 45 ~ Q. And what block is that on in Main Street f
A. 11th or 12th.
Q. Eleven hundred block?
A. Yes, sir.
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Q. And when you left there you walked around and then
came back to use the phone f
A. Yes, sir.
.
Q. Then how did you get out to Peakland t
A. Theron had fifteen cents left and we rode the bus out
there; ,ve caught the. bus right aftei· he went in there and
called up.
Q. Is that to the end of the line 7
A. Yes, sir.
Q. Where does the bus stop there t
A. It comes around through Peakland and comes around
- I don't know what you call it-but anyway, it turns around.
Q. Comes all the way through Peakland and turns around
Boonsboro Road?
A. Yes, sir.
Q. Doesn't stop at the other bus station?
A. At Jones.
Q. I don't know whether these gentlemen (Indicating jury)
are familiar with that locality. Which :filling station is which?
A. Peakland is first coming from town.
Q. As you come out of Lynchburg coming topage 46} wards Bedford on which side of the road is it!
A. Coming from where?
Q. As you come from Lynchburg towards Bedford, or out
into Bedford County, rather.
A. Coming to Bedford it's on the left-hand side.
Q. On your left-hand side!
A. Yes, sir.
Q. The Peakland Service Station is the first one f
A. Yes, sir.
Q. And what is the next?
A. Jones.
Q. Jones is tlie next f
A. Yes, sir.
Q. All right. About how long were you all around Mr .
..Jones' and the Peakland Service Station?
A. It was I know an hour, or more than an hour.
Q. Did Theron have anything to drink there?
A. No, sir ; he did not.
Q. Who did he talk to?
A. At the Peakland Service Station?
Q. Yes.
A. McGraw.
Q. Yon mean by that, LeRoy McCraw !
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A. Ye$, sir.
Q. Then when you walked on out, how far did you walk
before y9u·met Burford?
.
A. We walked about a quarter of a mile.
Q. And where was it when he first told Thomppage 47 ~ son that he didn't want him and that he had a man
in his place T
A. When we got in the cat', right there.
Q.. Was there any scrap or quarrel about that?
A. Wasn't a word said.
Q. Any harsh words T
A. -No, sir.
Q. What was said between that time and the time you
pulled into the service station?
A. Wasn't a word said until we got down there and stopped
the car.
Q. Now, describe to the Court and jury where he stopped
his car when he pulled in there.
A. He stopped on the gravel,-like, you know, the driveway, where the car stops.
Q. Which station T
A. Pealdand Service Station.
Q. Out towards Bedford or on the side towards Lynchburg?
A. The side towards Lynchburg.
Q. Between the filling station then and the city limits7
A. Yes, sir.
Q. Was anybody else out there at the time you all first
pulled up?
A. No, sir; weren't no cars out there at all.
Q. When did you first start screaming? You said you got
out of the car and told Theron '' To come on ; let's go.''
A. Well, I started hollering when I was up thel'e
page 48 ~ scratching him.
Q. Why were you scratching· him?
A. Because he was holding him around the neck.
Q. Holding him around the neck (Indicating· Mr. Thompson)?
A. Yes, sir.
Q. That was before he struck him with the stick Y
A. Yes, sir.
Q. How many times have you ever seen a golf stick f
.li.. I've seen them lots of times.
Q. You know what one looks like Y
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A. Yes, sir.
Q. Are you positive that it was a golf stick he hit him
with¥
A. Yes, sir ; I am positive.
Q. Then when he struck him, what did you do f
A. I started running around the front of the car.
Q. Where was Burford at the time he struck?
A. He was on his side of the car; and got out of his side
of the car and come around to the back.
Q. Why were you running around the side of the car?
A. I thought he was after me.
Q. What had you done to make him get after you Y
A.. I told him, I said, "Mr. Burford, you ain't going to get
by with hitting Theron; and he hollered back on over there and
said, "You want some of it, toot" And I run back; thougl1t
he was after me.
Q. He said, ''You want some of it, too?''
pag·e 49 ~ A. Yes, sir.
Q. And you thought, after he hit your husband,
he was after you?
A. Yes, sir.
Q. Did you see him hit your husband? I apologize to the
Court and counsel; that's a mistake. Did you see him hit
Theron Thompson after he was out of the car?
A. No, sir ; I didn't.
Q. You don't know anything about his having stmck him
after he got out f
A. No, sir.
Q. Was Theron Thompson drunk?
A. No, sir.
Q. Did he give any signs of the beer he had?
A. No, sir.
Q. How long was he in the hospital Y
A. It was a month and four days, I think.
Q. How long was he unconscious?
A. Three days. I went over every day and the third day
he was still unconscious.
Q. Still unconscious for three days. Does he handle himself or walk or talk as he did before this thing occurred?
A. He don't. He talks now sort of slow. He talks worser
now. He could talk good until that thing happened.
Q. He could talk good until that happened?
A. Yes, sir.
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~

Q. How about his thinking? Does he seem to be
able to use his mind as well?
A. No, sir.

page 50

By Mr. Oliver: (Interposing) May it please the Court, we
don't like to object to leading questions.
By Mr. Spencer: If you object to it, I'll withdraw the
question.
By Mr. Oliver: Thank you.

By Mr. Spencer: ( Continues examination)
Q. Did you see on George Burford 's face any cut or scar
at the time, or up to the time you ran up to the filling station Y
A. No, sir; I looked back and a little, tiny speck of blood
was right on the side of his mouth.
Q. What was the condition of your finger nails at the time
you scratched him?
A. They was longer than they are now; I had them sharpened at the ends, sh~rpened with a finger nail file. You
know, pointed like. They were long nails. They are long
now, but they were longer then.
Q. .Show the jury how long they are now and how much
longer they were at that time.
(Witness showed her nails to the jury and indicated how
much longer they were supposed to be at the time of this incident.)
Q. Were they that long or longer at that time?

A. They was longer because I cut them twice

11a~;e 51 ~ since then.

Q. C'ut them twice since then. Did you notice
anything about your hand when you got home indicating
whether or not you lmd clawed anybody?
A. Yes, sir; because when I went home I didn't even wash
my hands, and under my :fingernails next morning· was clots
of blood under them.
Q. You had blood on your fing·ernails?
A. Yes. And I showed Dr. Barksdale my fing;ernails and
I1e said he didn't want to be clawed with them.
Q. Did you see Mr. Burford after this thing· happened f
I mean after the crowd g·a.thered there and the ambulance
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~ame, aid you see George Burford a.fter the thing was all
over?
A. No, sir; he clone gone. I was in the ambulance with
Theron.
Q. You left in the ambulance f
A. Yes, sir.
Q. What did you do with the handkerchiefs with which you
·wjped your husband's face?
A. I throwed them over in the grass.
Q. Why did you do that!
A. Well, I didn't have no use for them.
Q. Well, was there anything ·on them Y
A. Both of them was full of blood. You couldn't even see/
the spots on t11e handkerr.hiefs for the blood..
By Mr. Spencer: Take the witness.
page 52}

CROSS EXAMINATION..

By Mr. Whitehead:
Q. You say you are 20 nowt
A. I'll be 21 in March.
Q. So yon a1-e 20 nowt
A. Yes, sir.
Q. So you have been living· with Mr. Thompson as his
wife for approximately four years?
A. Yes, sir.
Q. In other words, you started out when you were 16!
A. 17.
By Mr. Saunders: I object to that, your Honor.
By the iCourt: Objection sustained.

By Mr. W11itehead ! ( Continues examination)
Q. When this trouble started or occurred in last October,
you and Theron were living down at 1628 Main Street, were
you not?
A. Yes, sir.
Q. And you have been living now up until, recent]y you
moved up to 715 Church Street?
A. 517 Church Street.
Q. 517° Church StreeU
A. Yes, sir.
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Q. Now, on the day that this difficulty arose, when did yoU1
first see Theron that dayY
.A.. I saw himpage 53 ~ Q. I mean the Sunday that they had this fight.
.A.. 8 :00 o'clock Sunday morning when the bus
come in.
Q. When the bus came inf
.A. Yes, sir; he arrived at the bus station about a quarter
past eight.
Q. What bus station·?
A. 8th Street bus station.
Q. Tha.t 's the Old Virginia Stage Line f
.A. Yes, sir.,
Q. Now where did he come from on that bus!
A. Where did who oome from t
Q. Theron.
A. I came on it.
Q. You came on iU
A. Yes, sir.
Q. Where'd you come fromf
A. I stayed over to my uncle's .
Q. Where was that?
A. Over at Wards Road, about 9 miles from here.
Q. And Theron met you at the bus station about 8:00
o'clock that morningf
A. Yes, sir.
Q. And were you with him all that day?
A. Yes, sir.
Q. After he met you at the bus station, where'd you all
go?
A. We went home.
page 54 ~ Q. Went home Y
.A.. Yes, sir.
Q. How long did you stay at home f
A. We stayed there long enough to eat dinner. I reckon
it was about 11 :30 or 12 :00 when we ate.
Q. Was it right after that time that you and Theron went
to the Liberty Lunch Room Y
A. No, sir; we walked on up there; well, it give us time;
we walked around down in town.
Q. I see. Then you did g·o to the Liberty Lunch Room?
A. Yes, sir.
Q. And you said that Theron, in that place, called up
George Burford f
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A. Yes, sir; he called Mr. Burf.ord up at the Liberty Lunch.
Q. And asked him whaU
A. Did be want him to work for him that nig·ht, and Mr.
Burford said, "Yes," and told him to catch the bus.
Q. How many bottles or glasses of beer did you drink in
the Liberty Lunch Room?
A. I didn't drink anything at all.
Q. You didn't have the hicc11ps while you were in there t
A. Yes, sir; I had the hiccups, but I drank a Coca-Cola.
Q. Y.ou drank a Coca-Cola and it gave you the hiccups Y
A. It must have; that's all I drank.
Q. How many glasses or bottles of beer did Theron drink 1
A. One bottle.
page 55 ~ Q. One bottle and that was all T
A. Yes, sir.
Q. So then you all stayed in the Liberty Lunch Room for
a while and then you went on out to the Peakland Tavern Y
A. Well, right then-no, I said I stayed there for a while
:-md then we went to Peakland Tavern.
Q. Yes; go on.
A. We went around for a while and then he called Mr.
Burford up and I stood outside and waited for him.
Q. Where was heY
A. In there using the phone.
Q. Then you all went out to Peakland Tavern 1
A. Yes, sir; went out and caught the bus.
Q. How long did you wait around out at Peakland Ta:vern
for Mr. Burford to come Y
A. It was a little bit over an hour.
Q. Well, Mr. Burford did not come and you then started
walking on out towards tlle Willard Inn. That's on the
Boonsboro Road, isn't it Y
A. Yes, sir.
Q. How far had you all gotten out there¥
A. About a quarter of a mile.
Q. M1·. Burford came along and went down the road aud
. turned around and came back and picked you up, didn't he?
A. Yes, sir.
Q. When he came back and picked you up, was the car
headed towards Lynchburg· or Boonsboro t
page 56 ~ A. Towards Boonsboro.
Q. When you got in the car, what did he do
then?
A. He just told Theron he didn't want him to work thnt
night and he lmd someone working in bis place.
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Q. Do you mean to say that Theron called the man up to
meet him, and the man did come down to get him, and then
when he got there told him he wouldn't need him f
A. That's what he said.
Q. Then did he turn the car around f
A. Yes, sir.
Q. And be drove on back to the Peakland Tavern?
A. Yes, sir.
Q. No harsh words or fussing between any parties in the
car from the time they turned around to the time they
reached Peakland Tavern Y
A. No, sir.
Q. After he got to the Peakland Tavern, whereabouts in
the car were you sitting?
A. I was sitting on the right-hand side close to the door.
Q. ·who was sitting in the middle?
A. Theron.
Q. It was a one-seated car, wasn't iU
A. Yes, sir.
Q. Well, did you sit in there wl1ile they were talking about
this money?
A'. Yes, sir.
page 57 ~ Q. Was the motor cut off or not Y
A. Yes; sir; he done cut his motor off.
Q. Cut the motor off. Now, did he ever start the motor
up until after the fight was over?
A. I believe he did.
Q. Well, do you know whether he did or not?
A. No, sir.
Q. You believe that he did start it up?
A. I believe he did, but he never did move the car.
Q. "\Vas the motor started up and the car was getting ready
to pull ·off just about the time that they got to hugging each
otl1er?
A. No, sir; he didn't pull the car off.
Q. I said was the motor started up about that time?
A. I don't know.
Q. You don't know when it started up. But you believe
it w,a.s started upY
A. I don't know whether it was or not.
Q. Then y;ou got out of the car Y
A. I got out on my right-hand side and said, '' Come on,
Theron; we can walk home.'' And when Theron started to
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g·et out-turned around to get out-Mr. Burford choked him
the neck; was holding· him around tl1e neck.
Q. Which arm did Mr. Burford gTab him with!
A. Let's see. With his left band, I think.
Q. Grabbed him with his left a.rm. That's the arm next
to the Judge {Indicating·}. Is that the arm he grabbed him
with?
page 58 } A. I think so.
Q. Well, then, after be grabbed him, what hap1lened?
A. I reached up there and scratched him with my finger11ails.
Q. Reached up and scratched him f
A. Yes, sir.
Q. What was Mr. Burford doing holding him with this
]eft arm?
A. He was }10lcling- him with tl1e left and reac.hed up and
got the stick and hit him.
Q. S.o then he reached up for the stick before you scratched
liim?
A. No, sir.
Q. You scratched him firsU
A. Yes, sir.
Q. How many times did you scratch him?
A. I reckon several times.
Q. In other words you kept on clawing for his face ; is
that right?
A. I dug· my :fingernails into llis face trying to get him
off of Theron.
Q. How many times clid you dig your fingernails into his
face?
A. I don't know how many times; I reckon about several
times.
Q. About several times or seven t
A. Several times.
}Jage 59 } Q. You mean more than two. What did y()u do
that with? Both hands?
A. With my left hand.
Q. With your left hand 1
A. Yes, sir.
Q. And you just doubled tha.t lumd up a.nd grabbed at him.
like that (Indicating·) 1
A. Yes, sir.
Q. Anc;:t you know you did that several times f
i1 round
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A. Yes, sir.
Q. Well, after you seratched him, then what happened °l
A. He reached his arm up there on this little shelf ancl
g·ot that stick and hit Theron with it.
Q. Have you ever seen a golf stick!
_A. Yes, sir.
Q. How long is a golf stick Y
A. Well, this golf stick was cut off. I know a golf stick
when I see it.
Q. Which end was he using¥
A. The one with the piece of iron on it.
Q. How long· was that thing he picked up f
A. Let me see-I couldn't exactly tell you, but I reckon
it was about that long (Indicating).
Q. Well, that's about a foot, isn't it¥
A. I don't know.
Q. About 12 or 15 inches Y
A. I don't know.
page 60 ~ Q. You say he w~s holding· him with this left
arm and he reached back here (Indicating), both
of them were in the automobile, as you described it, and hit
him across the head once T
A. Yes, sir.
Q. And then you say he got out of the car over on the lefthand side-talking· about Burford now.
A. Yes, sir.
Q. And then walked around behind the ca.rY
A. Yes, sir.
Q. And then came around and pulled Thompson out of the
right-hand side Y
A. Yes, sir.
Q. .And was Thompson perfectly unconscious when he
pulled him out?
A. He was unconscious.
Q. Just like a bag of meal?
A. He was limp like he wns dead.
Q. And he just fell out on the gTound 1
A. Yes, sir.
Q. And as far as you know, he never hit llim but that one
time, and both of them were sitting in the automobile then f
.A. Yes, sir.
Q. And when he dragged him out on the ground you never
saw him get up?
A. No, sir.
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Q. Of course if he did, you would have seen him Y
A. If Theron tried to get up I would have seen him 1
Q. Yes.
page 61 } A. Yes.
Q. Now, I wish you would come here. Please
come and stand here so the jury can see this, Ma 'am.
A. Me?
Q. Yes. ("Witness approached the jury box with counsel.)
Now, we'll say that this is Lynchburg (Indicating), and thi8
is one the way to the Boonsboro Road (Indicating); and
we'll say here's Pealdand Tavern right here. (Indicating)./!
Now wait-I've got this too big. ·wen, anyway, we'll say
that the highway is right along here (Indicating)1

By Mr. Spencer: Mr. ·whitehead, that's on the right-band
side of the road there (Indicating), and the thing happened
on the left-hand side.
By Mr. Whitehead: ( Continues examination)
Q. This is Peakland Tavern (Indica.ting)-you know,
which Mr. McCraw runs; and Mr. Jones' is down here (Indicating). Now, whereabouts w.as this car parked?
A. This is Peakland (Indicating) T
Q. Yes. Let this be the road right here (Indicating).
A. He parked a.bout right in here (Indicating·).
Q. And going towards Lynchburg he was parked on the
right-hand side off the road or the left-hand side?
A. Right-hand side of the road.
Q. This is the Tavern rig·ht here (Indicating). Do you
know tha.t vacant lot here (Indicating} ?
page 62 ~ A. Yes, sir.
Q. Wasn't that where the car was parked¥
A. I can't show you on that; there's not room enough.
Q. Well, say here's Pealdand Tavern right here (Indicating·) and here's the highway coming on down here (Indicating), and this is Lynchburg (Indicating), and this is the
Boonsboro Road (Indicating), and this is Peakland Tavern
(Indicating), a.nd here's the edge of the hard surface from
here to here (Indicating).
A. You see, the Peakland Service Station sets back.
Q. All right; I got it set back. You got it setting in the
middle of the road. From right here to right here (Indicating) is the edg·e of the hard surface of the highway, andhere is this vacant lot (Indicating).
A. Well, right along· there is where it was (Indicating).
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Q. So then the car was sitting on the right-hand side of
the road going towards Lynchburg?
A. Yes, sir.
Q. Now, do you recall that that was a one-seated car?
A. Yes, sir; it was a one-seated car.
Q. Do you recall how the doors opened on iU In other
wo1·ds, was the l1andle back here and it would open that way
(Indicating), or was it up here and would open that way
(Indicating)?
A. I don't believe I do.
Q. But you do know that that car was parked along here
(Indicating) at the vacant lot on the right-hand side of the
road going towards Lynchburg· off of the hard surface?
A. Yes, sir. (Witness returned to the stand.)
page 63 ~ Q. Mr. Burford didn't do anything to you at all
did he?
A. No, sir; he didn't hit me at all.
Q. Well, I '11 ask you right after this occurrence, didn't
you swear out a warrant for Mr. Burford ?
· A. Yes, sir.
Q. Well, if he didn't do anything to you why did you do it?
A. For threatening me.
Q. For threatening you? Do you remember swearing out
a warrant before Mr. H. T. Howard, J'ustice of the Peace of
Bedford County T
A. No, sir.
Q. You don't remember that?
A. I ain't swore out but one warrant.
Q. I said do you remember swearing· out that warrant before Mr. H. T. Howard, Justice of the Peace of Bedford
County? The warrant you did swear out; do you remember
that?
A. Yes, sir.
Q. Whereabouts were you?
A. When I swore it out T
Q. Yes.
A. I don't know the place; it was way out.
Q. Whereabouts did you go out on the Boonsboro Road;
do you remember T
A.. I don't know.
Q. Who took you out there?
page 64 ~ A. Mr. Arthur.
Q. Mr. Arthur?
A. Yes.
Q. What-Did he come to your home and get you Y
0
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A. Yes, sir; I told him that I was going to get the warrant out and I ask~d bim would he carry me.
Q. Let me ask you this: Did you swear out a warrant
that Burford did, ,on October 20, 1940, make an assault on
you on Hig·hway Number 501 !
A. I ain't sworn out but one warrant.
Q. All right. But that one then; was that w)lat you swore
out?
A. I reckon it is.

By lVIr. "\Vhitehead: If the Court please, here's a warrant
which was issued at that time. I'd like to introduce this in
evidence, please, sir.
Call this "Margaret Exhibit A," a warrant sworn out
on the 22nd day ·Of October, 1940, on the oath of Mrs. Margaret Thompson against George Burford; on the oath of
Mrs. l\fargaret Thompson that George Burford on the 20th
day of October, 1940, unlawfully made an assault on her on
Highway Number 501.
Note: (Admitted in evidence and marked "Defendant's
Exhibit B. ")
Bv :Mr. Whitehead:
WQ. That was dismissed on January 7, 1941, when we had
the trial up here, wasn't it?
page 65 } .A. Yes, sir.
Q. You have lived in Lynchburg all your life,
:Miss Wiley?
.A. Yes, sir.
Q. On March 16, 1938, in the Corporation Court for the
City of Lynchburg, Virginia., I'll ask you, Ma'am, if you were
not found g"Uilty of grand larceny t
.A. No; I was convicted and out on parole~
Q. You were convicted of grand larceny and put out on
parole?
.A. Yes, sir; with another g·irl; but the other girl, she done
it.
Q. She done it; but you were eouvicted of it.

By Mr. Whitehead: We'd like to introduoo the certified
copy of this conviction in evidence and call it "Margaret Ex
hibit B. '' I am not going to take the time of the Court and
jury to read it now.
6
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Note: (Received in evidence and marked "Defendant"s
Exhibit C. '')

By Mr. Whitehead: All right, sir; take the witness ..
RE-DIRECT EXAMINATION..
By Mr. Spencer :
Q. Miss Wiley, do you know anything about law! Did
you have a law education T
A. No, sir.
Q. Have you ever gone to a school where the.y
page 66 ~ studied legal terms,
A. Nothing but the 6th grade.
Q. Do you lmow what constitute an assault t
A. No, sir.
Q. Did you write this warrantf
.A. No, sir ; I didn't.
Q. The gentleman that took you out there-that's not your
handwriting Y
A. No, sir; I didn't write that one.
Q. Did you just tell the gentleman before whom Mr.
Arthur, the Deputy Sheriff of this County, took you, what
happened¥
A. Yes, sir.
Q. Did he go with you f
A. Yes, sir.
Q. Did he take you before the gentleman who wrote this
warrant out f
A. Yes, sir.
Q. What did you do when you got there¥ .
A. I just asked him to write out a warrant?
Q. Did you tell him what happened to you Y
A. Yes, sir.
Q. You didn't tell him how to write it, did you Y
A. No, sir. I couldn't tell him because I ain't got no education.
Q. I just want to put it in the record. In March 16, 1938,
how old were you Y
A. I was 17.
page 67 ~ Q. You were 17 years old. And what did you
steal Y
A. This girl stole $60.00 from a man and I was with her;
but I didn't know anything· about it.
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Q. What became of the girl f
A .. She got three yea rs.
Q. She was sent to the penitentiary; and what became of
you?
A. Out on parole.
Q. Judge Strode suspended the sentence, did he not Y
A. Yes, sir.
Q. Have you gotten in trouble and violated that parole
and have to be sentenced to the penitentiary?
A. No, sir.
Q. Was tha.t before or after you started living with Theron
Thompson?
A. Right after that happened I met Theron and started
staying with him.
Q. That happened then shortly before you started living
with Theron Thompson?
A; Yes, sir.

By Mr. Spencer: Tlmt's all.
RE-CROSS EXAMINATION.
By Mr. Whitehead:
Q. Miss ,vney, you an~wered the question Mr. Spencer
asked you and you said that you haven't violated that pa.role
· since Judge Strode gave you this sentence.
page 68 ~ A. No, sir.
Q. Don't you know it's wrong and against the
law: for you to be living with Mr. Thompson like you a.re?
By Mr. Spencer: If your Honor please, I object to that.
These g·entlemen seem to place great store hy what is perhaps a human weakness, but it certainly has nothing to do
with this ease. I think it's clear she is not married and
she's lived with this man without being· married. And I
don't think that point is well taken whether it constitutes a
matter of violation of her parole; I think it's a matter for
Judge Strode to decide; whether he would so deem it, I doubt
very seriously.
By Mr. Wbitehead: I am just asking that question.
By the Court: Mr. ,vhitebead, I think it might be earnestly
contended before ,Judge Strode that she had violated hel'
parole, but I think that this witness means that no cha.rg·e
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has been brought before '"T udge Strode, and certainly that
Judge Strode has not revoked tl1e probation.
Now I agTcc with Mr. Spencer that undue emphasis should
not be given to the fact that they are living together. That
doesn't justify someone assaulting this man and wife. That's
not .the charge here.
By l\fr. Whitehead: If the Court" please, the
page 69 ~ only reason for asking that question was because
the Commonwealth's Attorney brought it up and
asked her that specific question.
By the Court : Of course the jury knows they are not man
and w.ife and are living· together.
By Mr. Whitehead: That's all.
The witness stands a.side.
Note: (Then and there Court adjourned for lunch from
1 :15 P. M. o'clock to 2 :00 P. M. o'clock.)
By Mr. Oliver: Mr. Saunders, we had an agreement to
call Mr. Fizer.
By Mr. Saunders: I'll state for the record that hy agreement we allowed Mr. DuVal Fizer to testify in order to accommodate him.
STATE POLICE O.FWICER DuVAL FIZER,
called as a witness on behalf -of the defendant, being duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Oliver:
Q. Mr. Fizer, you are a State Traffic Officer, I believe,
sir?
page 70 ~ A. Yes, sir.
Q. How long have you been with the Traffic OfficeY

A. Nine years.
Q. On Sunday, October 20, 1940, were you called by Mr.
George Burford to investig·ate some trouble?
A. Yes, sir.
Q. Tell the jury the circumstance of that call, Mr. ~,izer.
A. I got a telephone call at home to come to George Burford's place; he didn't discuss the details of it over the tele-
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})hone, and asked me to comel back by, and I said, uYes. ''
By Mr. Saunders! ]\fay it please the Court, I don't think
that's proper or relevant; it's in the nature of a self-serving
<leclaration.
By the Court! I don't think that it is proper so far; I
think they bave something· in view.
By Mr. Spencer: Might we suggest to the Court that certainly any account that this man g-ave to him at that time is
not proper?
By the Court: That is improper.
By Mr. Spencer: That is improper.
By Mr. Oliver: It is not the intention of the
page 71 } clefense counsel to introduce anything of that sorl
By the Court! Go ahead.
By the Witness~ I received a telephone call from George
Burford to c.ome by his place. I went by his place and I
got there around 6 :30 of the afternoon.
By the Court: Don't tell anything tl1at Burford told you.,
Mr. Fizer.
By the Witness! .All right, :sir.
By Mr. Oliver: (Continues examination)
Q. Did he tell you why he called you t
A. Yes, sir.
Q. Please state whether or not he called you to report the
trouble?
By the Court: Well, now, he called him an.cl he reported
it ; that's as far as I think you c.an go .

By :M:r. Oliver :
Q. Did he tell you wpy he called you?
By the Court: What was that question?.
Bv Mr.· Oliver~ Why he called this particular man or a
State Policeman. I think it is perfectly proper to show
that.
page 72} By the Court I don't know wl1at the reason is.
Ordinarily he can't prove any self-serving declaration.
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By Mr. Oliver: We are not attempting to prove that at
all.

Q. Did he tell yon why he called you, the State Officer Y
A. He said he called the city police and they informed 11im
to call one of us.
Q. He told you he called the City Police in the City of
Lynchburg to report this trouble and they told him to calI
one of you all T
A. Yes, sir.
Q. Did you see Mr. Burford that afternoon, tllat night!
A. Yes, sir.
Q. Did you see any scar or wounded place on his facet
A. Yes, sir; one place.
Q. Explain to the Court and jury where it was and the
nature· of it.
A. Facing him, from here, it was on the right-hand side
and running from his lip here (Indicating) down to the edge
of his chin.
Q. What was the nature of that wound Y
.A. It was a cut place--looked as if it was cut-and which
was laying open. to a certain extent. It was a.pproximately
an inch long, and I would say,. right deep. It laid open. So
he had a piece of adhesive tape over it and pulled the adhesive loose on one side so I could see it.
page 73 ~ Q. Were there any other cuts or scratches on
his face?
A. No, sir.
By Mr. Oliver: Take the, witness.
CROSS EXAMINATION.

By Mr. Saunders:
· Q. You sa.y he called you to his place at 6 :30? .
A. Yes, sir.
Q. Did he show. you that scratch or cut on his face f
A. Yes, sir.
Q. How much of tha.t adhesive tape did be pull o:fH
A. He pulled it open. It was across this place covering·
about two-thirds of it; it didn't cover the top part and didn't
cover the lower part. But it was a piece of adhesive acrosK
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here (Indicating)- and he pulled it loose on one side so I
could see what it was, and then put it back.
Q. Why didn't he puI1 it the whole length of the cut! He
could have pulled it straight clo,vn, couldn't he f
A~ I imagine ~e could have ; yes, sir.
Q. How. wide w~s the adhesive tape f
A. I would say the adhesive was as wide as my thumb.
Q. About an inch wide?
A. Not that wide·.
Q. Would that be a half an inch f
A. Something like that; yes, sir.
Q. Then. you c.ould see parts of the cut on either side. of
it?
page 74 ~ A. You could see a little portion of it, of the
top part, and a little portion of the bottom witlJout removing· the adhesive.
Q. And the lower and upper part was not deep'
A. Yes, sir.
Q. Which side of the adhesive did he pull up Y
A. Caug·ht it here (Indicating) and pulled it this was (Indicating·); facing him, he caug:ht it at the middle of his chin
and pulled it out.
Q. Did he pull it all the way over?
A. He pulled it beyond the cut and then as I looked stuck
it back in the same place it was.
~Y Mr. Saunders:

That's all.
By Mr. ·Oliver: Are you through with Mr. Fizer?
By Mr. Saunders: I think so. No, wait a minute.

Q. Mr. Fizer, did Mr. Burford tell you how he got cut
there?
A. Yes, sir; he did. He said Mr. Thompson did it; he
didn't know what it was with, but he had something shiny in
his hand.
Q. Did he tell you to go down there and look for something?
A. He told me wbere it happened and everything, and I
remembered asking him if it was a knife. He said
page 75 ~ he didn't know whether it was a knife, but it was
something· shining in his hand. And I went hack
to the scene where it was to see if I could find anything, and
I couldn't find anything.
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Q. Did you make a thorough search there f
A. I thought I did.
Q. Did you see any sign of a tie-you knew where it happened, didn't you Y
A. I had a pretty good idea. It wasn't actually pointed
out to me; it was told me where it happened.
Q. Did you l1ave a flashlig·ht?
A. Yes, sir.
Q. Did you see anything of a tie there on the ground Y
A. No, sir; I didn't.
Q. Do you think if it had been there, with the flashlight
search tha.t you made, you would have found itf
A. I don't know ·,vhether I would or not. I didn't see the
blood that night; I saw that the next morning. But I didn't
see the blood that night, either. I thought I made a pretty
good search of where I was told it happened.
Q. You didn't see the knife there. did you?
A. No, sir.
Q. If it had been there you would have seen it with the
light you had?
A. Yes, sir; I think so.

By Mr. Saunders: That's all.
The witness stands aside.
page 76 ~

MR. R. M. BALDOCK,
called as a wJtness in behalf of the Commonwealth,
being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Saunders:
·Q. Mr. Baldoek, please state your name, age, residence and
occupation.
A. My name is Rauleig·h M. Baldock; my age is 39 years,
and I am assisting· welcling engineer for the Norfolk & Western Railway, and my residence is in this County one mile
from the corporate limits of Lynchburg on the Natural
Bridge Highway.
Q. It's in evidence here that on Sunday, October 20, 1940,
tl1at one T. W. Thompson rooeived a severe head injury near
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:McCraw's Fming Station. I'll ask you to state just where
you were going and what you saw-in your own wprds-with
reference to what happened to Mr. Thompson.
A. On that afternoon. I leftQ. Just talk to the jury th.ere (Indicating).
A. On that afternoon I left my home at about 5 :20 or 5 :25.
That's my usual schedule leaving home going to the Norfolk
& Western Passeng·er Station in Lynchburg, and I live about
a mile west of where a.ll this took place. .And I was heading
east on the Natural Bridge Hig·hway in an automobile accompanied by my brother. I w·as driving.
When I got three or four hundred yards west of where this
took place, I noticed an automobile parked slightly off the
highway, slightly to the right of it-in other words, on the
south side of the highway-heading at a somewhat slight
angle from the highway towards Lynchburg;· and
page 77 ~ a. man was standing on the left side of the automobile-that is on the side next to the steering
wheel-standing on the ground. He seemed to be poking at
somebody inside with something· that looked like a stick.
I was driving about 25 miles an hour. My first thought
was that whoever it was-I couldn't tell who it was at that
distance-they were playing. And when I got close to the
automobile, I heard a lady screaming. I was traveling about
25 miles an hour; I was in the 25 mile and hour zone; I was
traveling about that speed. I, of course, started slowing
down wondering what wa.s taking place; and I went on by
the car about 40 to 50 feet east of it and pulled to tl1e rig·ht
of the road-pr~bahly not off the road, but about 40 or 50
feet from it and probably somewhat at the same angle to the
highw·ay as this car.
And I observed the man who was later-I believe Mr.
Thompson was sitting about the middle of the seat-it was
a single seat automobile-and a lady wa.s on either the right
side of the car with her head stuck through the window or
else sitting on the right side of the seat. I am not sure which
it w·as. And she was screaming, and the man on the ground,
M:r. Burford, seemed to be poking a.t the man inside.
Well, I stopped the car to see what was going on and w!18,t
caused that lady to do all that screaming. She was runnmg
around and then got out of the ear shortly after I stopped,
just a few seconds. She started running around in circles
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probably .10 or 15 feet from the car and to the right thereof;
and the gentleman that w:as in the car then got out and OP-ened
the door on the right side of the car and got out on the opposite side of the driver's seat, and seemed to
page 78 ~ run 10 or 15 feet froin the. car and in somewhat
of a crouc.hed position: When he wa~ rurining it
.
looked like he was either hunting for . something or dazed~
crazy or drunk or something unnatural. He was not doing
that like a man would normallv.
And he stooped over as thoiigh to pick up something and
then straightened up. I couldn't say that he had anything
in his hand; he never showed any signs of having anything
in his hand. Mr. Burford was still standing on the left side
of the car and stood there for a few seconds. In the meantime, Mr. Thompson straightened up almost straig·ht but
still stood as in somewhat of a crouched position like this
(Indicating) with his back partly to his back of the automobile. l\fr. Burford stood there, I should say, 10 or 15 seconds, and all of a sudden the notion seemed to strike him to
do something; and he ran from the left side of the autorito bile around the back of the automobile over to Mr. Thompson with something in his hand, which later developed to be
a golf c.lub that seemed to be shorter than the standard length.
About tha.t long (Indicating); I would say about 30 inches
long.. And he hit Thompson on the head slightly to the left,
and when he did so, Tl10mpson slumped to the ground immediately, and Burford stood there several seconds..
And Thompson had fallen on his right side. And he caught
him by the arm and turned him over somewhat,_ and apparently was left on his bac.k, and kicked him slightly in the side.
And then turned around and walked back to his car and threw
the golf club in the back of his ca.r from the left
page 79 ~ side where he was standing before.
In the meantime, ~ started getting around the
car and the woman was still running ar~mnd in circles
screaming like most any woman woulcl do, and I looked at
my watch and it was 25 minutes to 5 :00, and I realized I had
to catch my train, it was important. And in the meantime,
while I left, a number of cars pulled up and stopped; and
I realized these people could do what I couldn't do and I
left.
Q. Mr. Baldock, you said you-a while ago-you looked at
your watch and it was 25 minutes to 5 :00.
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A. 25 minutes to 6 :00, I should ha.ve said; I meant that.
That's what I should have said. I was going to catch Number 3 which leaves Lynchburg at 3 minutes to 6:00.
By Mr. Saunders: Take the witness.
CROSS EXAMINATION.

By Mr. Whitehead:
Q. You were driving the automobile, weren't you Y
A. Yes, sir.
Q. And you said you noticed a man standing on the lefthand side of the Burford ear about 3 or 400 yards before you
got there?
- A. Yes, sir.
Q. That put you then down yonder in front of Mr. Jones'
Filling Station, didn't it?
A. Somewhere along there when I first saw him. You
could see ; the road was straight and there was
page 80 ~ nothing to bother or obstruct my view.
Q. And there wasn't anything else parked
thereY
A. There wasn't anything else. I can't remember anything else. There might have been something behind these
filling stations or somewhat off the road, but that's the first
thing I saw.
Q. Did you see anything outside of the Peakland S.ervice
Station?
A. After I stopped I saw several people in front of the
fin:it filling station but rig·ht near this place (Indicating).
Q. But you say you parked your car about a distance between where Burford 's car was parked in the city limits, is
that correcU
A. Yes, sir.
Q. Over on the same side of the road?
A. Yes, sir; we were both headed in the same direction.
Q. Who was in the ca.r with you f
A. One of my brothers.
Q. And, of course, he was nearer to where it happened
than you were?
A. Yes, sir; 2 or 3 feet nearer.
Q. Well, then, the first thing you say you saw was a man
standing on the ground who was Mr. Burford.
A. Yes, sir.
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Q. And he was poking in there with a stick T
A. Yes, sir; he was poking either through the door or
throug·h the window ; I wouldn't know which. It
page 81 ~ was probably the door.
Q. Was that the left-hand side or the righthand sidef
A. Mr. Burford wa.s next to the left-hand side of the car,
next to the steerirnr wheel.
Q. So then he ,~as poking through the left-hand side of
the door?
A. Yes, sir.
Q. It was a coupe?
A. Yes, sir.
Q. Was the door open or was the door shut, or was he
poking through the window f
A. He was poking through the window; the door was shut.
Q. Was the glass down or not?
A. Apparently down.
Q. What was tbJs man doing? Was he sitting in there
and watehing him poke Y
A. He seemed fighting at him.
Q. Wasn't the door closed between Burford and Thompson!
A. Yes, sir.
Q. And the man was sitting in the car going like that (Indicating)?
A. Seemed like he was trying to protect himself with his
hands.
Q. Where was this woman then Y
A. She was either sitting in the car to the extreme right
or her head was poked through the right door; I can't be
sure which it was.
page 82 ~ Q. ,ven, then, there was nothing to prevent Mr.
Thompson from going out of the right door?
A. Yes, sir; the woman was in his way.
Q. If she'd have gotten out of the way, then he could have
gotten out?
A. Yes, sir.
Q. Was she holding him in there f
A. I don't know if she was.
Q. Was that right-hand door shutf
A. Yes, sir.
Q. How did the doors open on this car Y
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A. The hinges seemed to be nearer the front than the back
of the car.
Q. And you said you saw him poking at him. Did Burford then g·et back in the car?
A. No, sir; he stood there..
Q. And wl1at side did Thompsoh get out of?
.A.. On the right side.
Q. Did anybody help him out or did he get out under his
own power?
A . .A13 soon as that lady got out of the way he got out as
quickly as he could under his own power.
Q. And he went towards the filling station?
A. No, sir; he went away from the highway; right straight
away from the highway at right angles to the center line of
the highway.
Q. In otl1er words, Mr. Baldock, you said the
page 83} car was sitting here (Indicating)!
A. Yes, sir.
Q. A.nd here's the Peakland Tavern right here (Indicating). When he came out of the door, he went this way (Indicating) 7
A. Yes, sir; slightly away from the car; slightly towards
the front.
Q. Like tha.t ( Indicn.ting·) 1
A. That's right.
Q. Now, then, where was tl1e girH
A. Meantime she bad gotten out and got back towards tho
rear of the car, between the car and the filling· station.
Q. She had gotten along here then (IndicatingH
A. Yes, sir; running along there and 1-1creaming and hollering like women will do.
Q. Where was Mr. Burford f Rig·l1t at the left-hand side
of the car?
A. Right where your right hand iq now.
Q. What was he doing,
A. ,Tust standing there.
Q. Did he liave the stick in bis ]1ancl then f
A. Yes, sir.
·
Q. Then you say this man went out here (Indicating) about
15 feet and reached down like he wa.s picking up somethingt
A. Yes, sir; he was already in a crouched position when
he ran; kind of like this (Indicating). His arm was kind of
bent like he was in an unnatural position.
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Q. And yon saw him reach down for something?
A. Yes, sir; and remained in that crouched popage 84 ~ ~ition.
Q. Then you say !fr. Burford ran all the way
around tll(• back of the car?
A. Ycs, sir; around the ·hack of the car.
Q. Then ran over to Thompson and hit him on the head
one lick?
A. Yes, sir.
Q. So actually you never sa:w him hit him but one lick T

A. Yes, sir.
Q. You never did see Mr. Burford and the girl and Mr.
Thompson-all three-sit.ting in the ca.r together, did you~
A. No, sir; he was already gotten out when I got there.
Q. Was the motor running on the car?
A. No, sir; I didn't hear it running. I don't think it was.
Q. Well, then, did you leave there before Mr. Burford. got
in his car?
A. Yes, sir.
Q. You left there before that?
A. Yes, sir; I wa.s there approximately five minutes. That'~
a pretty close estimate on it.
Q. Didn't a number of cars come up there while yon were
theref
A. Yes, sir; coming· in from both directions; but quite a
few were coming from the city and they were parking along·
the road anywhere, and I was afraid I'd get trapped in
there.
Q. And you saw Thompson reach down and
page 85 ~ come back up. When he came back up then, wa$
that the time hit him and ran around the car and
hit him?
A. He stood there, I would say, several seconds as if he
was expecting something to happen; and after Mr. Burford
seemed to have the impulse to do something, and then he ran
after him in a. trot.
Q. Did you see Mr. Burford close enough to talk to him f
A. No ; I didn't get any closer tha.n where I parked. Probably 40 or 50 feet was the nearest I got to him.
Q. You don't know anything about the condition of his
clothes Y
A. No. He had some blood about from here (Indicating)
down on his face; it appeared to be dark red.
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Q. Did you notice his clothes being messed up?

A. I didn't see anything around front to be blood on him.
I was some distance away.
Q. You were far away enough so as not to notice his
clothes, yet you did notice the blood running from his face,
dicln 't you?
A. I could see that dark spot on his face. You could see
that from 50 feet very easily.
Q. Now, of course, your brother had a better opportunity
to see this thing than you did, didn't he 7
A. ·wen, I don't know as he l1ad any ,better opportunity.
He had a chance to see what was going on while I was stopping·, but that was a question of 2 or 3 seconds.
Q. And you were driving and had to notice the road?
A. Yes, sir.
page 86 ~ Q. And your brother was nearer to what was
happening than you¥
A. He was three feet nearer. I don't think that would
make any difference.
Q. And you just stayed there for a few minutes and wanted
to catch a train?
.A. Yes, sir.
Q. And you think you arrived there about 20 minutes to
6:001

.A. No, sir; I arrived there about 5 :30 and left about ~O
minutes to 6 :00.
By Mr. ·whitehead: .All right, sir.

RE-DIRECT EXAMINATION.
By Mr. Saunders:
Q. Mr. Baldock, I believe you testified that when Mr. Burford hit Mr. Thompson, that l\Ir. Thompson bad his haek to
:M:r. Burford f
A. Yes, sir; he wasn't quite behind him, but was almo81
directly behind him and was slightly to the left.
Q. Just before Mr. Burford hit Thompson, were there any
signs or indications that Mr. Thompson was trying to do
anything. or hit or throw anything at Mr. Burford?
A. Not the slightest. It looked like he expected something
to happen because he was standing there in a crouched position, bent over like I showed you a minute ag·o,
page 87 ~ making no signs of doing anything, moving· or anything.
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Q. How dose-you say that Mr. Burford after he hit him,
that Mr. Thompson fell kind of on his side?
A. Yes, sir .
.Q. And he turned him over on his back and kicked him T
A. Yes, sir.
Q. How close was it from the rear of the Burford automobile to where Thompson was lying there on the ground?
A. He was lying to the right of the ca.r.
Q. You said to the right of the car 7
A. I should say somewhere around 5 feet from it.
Q. How far is it from the rear of the automobile to the
filling- station where this happened f
A. Oh, a hundred feet, probably.
Q. How close did you get to the body of Thompson Y
A. I never P,;ot any closer than around 40 feet because when
I got out of the car I just walked ·back to the car I was in;
I didn't go any farther. In fact I may not have gotten any
farther because when I got to the ground I realized my time
was getting short.
Q. But you saw other people there?
A. Yes, sir; there were other cars stopping there.
Q. Mr. Baldock, did you know 1\.fr. Thompson before this 'l
A. No, sir; I had never seen him before.
Q. Do you know Mr. Burford?
A. Yes, I have seen him a good many years around Lynchburg off and on.
Q.. Do you have any interest in the outcome of
page 88 ~ this case?
A. No, sir.
By Mr. Saunders: That's all.
RE-CROSS EXAMINATION.
By Mr. -whitehead:
Q. How long have you lived a.t your present residence 1
A. Since April, 1902, I believe we moved there. Of course
I am in and out of there. I make that my residence; that is
our legal residence and has been since we moved there in
1902. While I am.in and out of there, I spend most of my
week-ends and holidays and most of my time there, I should
say the average of one day or more a week tl1ere.
By Mr. ,vhitehead: That's all.
The witness stands aside.
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MR. WA.TT BALDOCK,
called as a witness in behalf of the Commonwealth, being duly
sworn, t~stified as f ollowi:;:

DIRECT EXAMINATION.

By Mr. Spencer!
Q. Mr. Baldock, will you please talk to the jury and tell
them your name and address, age and residence and occuJ)ation i
A.. My name is W. B. Baldock, and I live just
page 89 } beyond Peakland and in Bedford County, and I
am nearlv 43 vears old.
Q. You are a brother ~f Mr. Rauleigh M. Baldock. I believe they call him ''Ike'' generally f
A. Yes, sir; I am his brother.
Q. You live a.t the same place he lives in on Boons~oro
Road in Bedford County!
A. Yes~ sir.
Q. Were you with him on Sunday afternoon, October 20,
when Mr. Burford here is said to have knocked Mr. Thompson
on the head f
A. I was.
Q. I wish you would describe to the Court and jury, in
your ovm. way, what you saw.
A. We were going towards Lynchburg1-my brother was
to catch a train-about 5 :30, and we were going down the road
nbout 25 miles an hour, I guess. Just before we got to what
is known as the Peakland Tavem, we were attracted by a
woman screaming and we glanced and saw a man standing
on the ground fighting at somebody in the car. We just
passed them and we stopped the car parallel to the road, and
at that time the fighting• was continual. This man was standing on the ground scrapping at somebody in th~ car and the
woman was screaming.
Then in a few seconds she got out of the car on the righthand side of the car, came around the front of the ear ancl
went to Peakland Tavern-in that direction. In another few
seconds, this man Thompson came out of the car on the opposite side from Burford as if in a dazed_ condipage 90 } tion and was stooping over. Burford, seemed to
something strike him all of n sudden that he had
something to do, so he hurries around the back of the car
and hits the man in tl1e bead with a golf stick-with a club-the handle cut off about that length (Indicating) ; hit him
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from behind, and he fell on his face; and he reached down
and pulled him by the arm and turned him over in a very
rough manner. And we left in a few seconds after that.
Q. Mr. Baldock, did you ever find out who that man was
at the left-hand side of the car, and poking· and fighting at
someone in the car-who he was f

A. Yes.· ·

Q. Whq was he?
A. It was George Burford.
Q. The man on the left-hand side was George Burford.
The same person that ran around and struck the person in the
headY
.A. That's right.
Q. Do you recognize this man here (Indicating Mr. Thompson) Y
4-. I don't rec.ognize him.
Q. You don't know him?
A. No, sir.
Q. Well, the man he struck in the head, yon say he got out
of the right-hand side of the cad
A. Which one!
Q. The man who was knocked on the head.
A. He got out the right-hand side of the car.
Q. From the time he came out of the car and
page 91 ~ went to-Mr. Burford came around the back of
the car, and I believe you used the term "hurried T''
A. That's right.
Q. Did he run Y
A. Well, it was kind of between a. fast walk and a trot.
Q. You literally meant just "hurried T"
A. Yes.
Q. When he was coming around the back of the car, from
the left-hand side to the right-hand side, what was this other
man doingY
A. He was in a crouched position.
Q. Facing which way?
A. To the right of the road just facing straight ahead from
the car.
Q. Putting· his back towards Burford f
A. That's rig·ht.
Q. ,vas he in that position when be was struck over the
headY
A. He was.
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Q. Did you see any indication or sign that Mr. Burford was
in danger of any assault on the part of this man?
A. No.
Q. Did you see any necessity for striking him like that?
A. No.
Q. Did you hear the blow?
A. Yes, sir.
Q. What did it sound like Y
page 92 ~ A. It was a kind of a thud like. I don't know
just how to describe it; just like you break through
something. Wasn't like hitting a piece of iron, but just a
dull thud.
Q. Then what did the man do when he was struck?
A. Immediately fell on his face.
Q. Immediately crumpled up and fell on his face Y
A. Yes, sir.
Q. And Mr. Burford caug·ht on him and jerked him over?
A. That's right.
Q. Did he do that in a f rienclly and solicitous manner Y
A. No; anything but.
Q. Did you hear him say anything!
.A. I couldn't tell what he said.
Q. You say there wasn't any indication that he showed
that he was at all bothered about the man's condition?
A .. No.
Q. Did you know Thompson here at all?
A. No.
Q. Did you ever see him before?
A. No, sir.
Q. Do you know Burford 1
A. By sight, yes.
Q. Do you have any interest in this matter one way or the
other?
A. No.
page 93

~

By Mr. Spencer: Take the witness.
Bv Mr. Saunders: Just let me ask him one
question.

Q. Where Mr. Thompson was standing when he was hit
by Mr. Burford was in Bedford County, was it not 1
A. Yes, sir.

76

Supreme Court of Appeals of Virginia
lJfr. }Vatt. ]Jaldock..

CROSS EXAMINATION.
By Mr. Oliver:
Q. Mr. Baldock, your brother testified a few minutes ago
that Mr. Thompson g·ot out of the automobile and went approximately 15 feet and was in a crouched position, and
reached down as if to pick up something. Would you say he
was about 1'5 feet awav from the car?
A. Oh, a.pproximateiy; yes.
Q. Approximately 15 feet away from the car when Mr.
Burford hit him f
A. Yes, sir.
Q. That's the first time he hit him that you saw?
A. That's the only lick I saw him hit him.
Q. When l\fr. Thompson was about 15 feet away from the
car?
A. He was close. I would say within 15 feet.
Q. It wasn't at the car; he had gotten out of the car f
A. Yes, sir.
Q. He had gotten completely out of the car down on the
ground?
A. Yes, sir.
page 94 ~ Q. Do you remember testifying in this case in
the Trial Justice Court?
A. I certainly do.
Q. I '11 read you a question and ask you if you made this
answer. Mr. Saunders was examining you. "Question: Wa:;
that at Mr. Mc.Craw's filling station? Answer: At his place
there; yes. And he stepped out of the car and Mr. Burford
was standing on the ground fi·ghting at the occupants of the
car; he was using an instrument that I took to be a golf stick
with a short handle. And in about a minute's time-something like that-this woman jumped out of the car ancl ran
over to the filling station; and about another minute the man
that was in the car made a motion as if he was coming out
of the car; and Mr. Burford run around behind the car over
on the other side and hit him with the golf stick as he was
coming out of the car. Question: You say he hit Mr. Thompson as he was coming· out of the car! A'nswer : Yes. Question: Mr. Thompson hadn't g·otten out on the ground? Answer: Not all the way.'' Do you ree.all those questions and
answers?
A. I do.
Q. Are they eorrecU
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A. Yes, sir.
Q. Then Mr. Thompson hadn't gotten out of the car when
lw hit him?
A. I would say he was. I would say he was out of the
car when he hit him..
Q. Didn't you testify in the Trial Justice Court
page 95 } that he hadn't gotten out on the ground T
A. I meant he was coming immediately out of
the car when he hit him.
Q. Do you recall this question being asked you: ''Mr.
Thompson hadn't gotten out on the ground7" and your answer was: ~'Not all the way. Y''
A. I don't recall that particular question.
Q. You didn't see Mr. Burford kick Mr. Thompson, did

you!
A. I clidn 't.
Q. Did you see Mr. Thompson reach over as if to pick up
something?
.
A. I wouldn't think he was reaching after anything.
Q. Did you see him reach down_ to the ground!
A. No.
Q. You say he didu 't reach down to the ground?
.A. I wouldn't say whether he did or didn't. I wouldn't
l>e quoted on that.
Q. How clo~e ,v1.,re yon to him T
A. About 50 feet.
Q. In a hurry, too, weren't you 1
ere you in a hurry to
take your brother to the train Y
A. ,vell, we were going to the train. We had time to make
it when we left home.
Q. You had. plenty of time to stand around and· watch the
fight?
A. We didn ~t have plenty of time; that's the
page 96 } reason we didn't sta.y to see wl1at happened after
that.
Q. You didn't go up on t11e other side from the road of
Mr. Burford 's car?
A. Didn't go to the other side of Mr. Burford 's car.
Q. You didn't go between Mr. Burford's car and the outer
edge of the banlc? Do you understand what,I meant I want
it to be clear. You were off on the roadside of Mr. Burford 's
car?
A. That's right.
Q. You didn't go around to the other side?

,v-
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A. No.
Q. What you saw, you saw through the earf

.A. I saw it out of the glass of the car; out of the window
out of the other side of the car.
Q. Of your car or the Burford car°l
.A. Of the car I was riding in.
Q. Were you driving?
.A. No.
Q. Your brother was drivingf
.A. Yes, sir.
Q. Both of you got out of the car and went back up there f
Did you get out of your car and go back to where this trouble
was taking place Y
.A. No. I got out of the side of the car.
Q. Didn't go up close to it?
.A. No, sir.
Q. You testified that when you first saw it, that
page 97 r Mr. Burford was :fighting at somebody in the car.
Show the jury how he was doing it.
.A. He was standing on the ground and poking over in the
car, his head pa.rt of the time· inside the car and part of the
time out.
.
Q. What were the people inside the car doing Y
.A. I couldn't see on the inside of the car very well ; the
ang-le of the light on the windshield, you couldn't see it very
well.
Q. Were the doors open or closed to Mr. Burford's cart
.A. Open.
Q. Both doors open Y
.A. I couldn't say; the door on his. side was open.
Q. I believe you said the door was open on Mr. Burford's
side?
A. That's right.
Q. Do you know what kept that door open?
.A. No; I couldn't tell.
Q. You had just as good an opportunity to see this as your
brother, the one that just testified?
.A. I should think so.
By Mr. Oliver: Tha.t's all. Just a minute, please.

Q. Did you see some blood on :Mr. Burford's face!
A. Yes, sir; a small amount.
·
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By Mr. Oliver: That's all.
page 98 ~

The witness stands aside.

By Mr. Saunders: We rest
By Mr. Oliver: May it please the Court, we have a motion
we want to make to the Court.

IN CHAMBERS.
By Mr. Oliver: May it please the Court, we, want to renew
our motion to introquce the convictions of Mr. Thompson
ove,r here in Campbell County.
By Mr. Whitehead: If the Court please, our position about
this matter is this: That he was specifically asked this qu~stionBy the Court: Did you ask him 1
By Mr. Whitehead: No, sir; Mr. Oliver did. He was
specifically asked this question without objection on the part
of the other side, whether or not he had been convicted of
any other crime except this charge against him of forgery.
He said positively that he was not.
By Mr. Saunders: May I interrupt you there ·r
page 99 ~ I think I did object to it and the objection was sus·
tained.
By the Court: Now I don't think that you. did object, Mr.
Saunders. You may have. There was an objection sometime before that may l1ave gone to that particular point.
:By Mr. Saunders: I could still make a motion to exclude
it as irrelevant evidence, but I feel sure I made the objection. ·. ·
By Mr. Spencer: I know you did. You clidn '~ rise but you
just said, "I object, " and the Court said, ' 'I sustain the ohjection. ''
By Mr. Whitehead: Of course, that's our position.
By the Court: Gentlemen, I ordinarily don't, of my own
volition, object to evidence; but frequently evidence gets in
without objection and then that takes up a. great deal of
time, for necessarily the other side should be permitted to
deny or explain it. I feel certain that at that. particular time
they had not objected.
By Mr. ·whitehead: '\Ve know that when that evidence was
let in neither the Court nor the counsel for the
page 100 ~ other side objected to him being asked tha.t ques.
tion, and he specifically answered the question
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and said he had not been convicted of a crime, even to being
drunk.
By the Court: I think that. was getting in evidence that
probably was improper. He said, "I have never ,been convicted of being- drunk a.nd disorderly; never even of being
drunk.''
Bf Mr. W'l1itehead: H,Jre's exactly what he said: ''I ain't
never been arrested even for being drunk."
By Mr. Spencer: And he finally said, '' Or of anything
that I can remember.''
·By the Court: If be has been convicted of other offenses,
he testified to something that wasn't true.
By Mr. Spencer: Wouldn't that be immapage 101 ~ terial Y That wasn't raised on the examination
in chief; and they took him on cross examination,
and that would be an immaterial matter, and that. hasn't been
raised on direct examination.
By the Court: Mr. Spencer, I think, used the. right expression. You can't put up a straw man for the purpose of
knocking him down.
By Mr. Whitehead: That may be true, but under the Section 6215 of the QocleBy the Court: Let's see that.
By Mr. Spencer: There's a rule somewhere that you can't
impeach a man on a collateral matter, and whether he's been
convicted or not g·oes to affect the credibility.
By the Court: Now, gentlemen, if you all had proved that
lie had never been convicted, then the opposing counsel could
prove he had been convicted.
By Mr. Whitehead: To save time, then, defendant by counsel offer these certificates of conviction from the Trial J ustice Court of Campbell County, Virginia, against Theron
Thompson which the Court refused to be allowed to be admitted to evidence; and I'll ask you that those be allowed to
be marked '·Defendant's Exhibits D and E."
page 102 ~ By the Court : All rig·ht.
Note: (Certificates of conviction were marked '' Defendant's Exhibits D and E.")
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EVIDENCE FOR THE DE!F1ENSE.
MR. LEROY MoCRAW,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
DIRECT EXAMINATION.

By M:r. Whitehead: _
Q. Your name is Mr. LeRoy MeCrawt
.A.. Tl1a.t 's right.
Q. Mr. 1\foCraw, where do you live?
A. Out on Boonsboro Road about a half mile from Peakland..
·
Q. You live in Bedford County 1
.A.. Tba.t 's right.
Q. How long have you lived there J
.A.. 22 years.
Q. How Iongf
A. 22 years.
Q. On October 20, 1'940, I believe you were running the
filling station called the Peakland Tavern; is that correcU
A. Right.
Q. I believe a. colored boy by the name of Norville Minor
was working for you at that time?
}Jag·e 103 } A. Yes, sir.
Q. Peakland Tavern is just within Bedford
County, isn't it?
.A.. That's right.
Q. How far is it from the city limits f
A. Between 50 and a hundred feet.
Q. And it's right on Highway U.S. 5011
.A.. Right.
Q. Do you recall October 20, 1940, when this difficulty arose
and occurred between Mr. Thompson and Mr. Burfordt
.A.. Just about all of it any way.
Q. Do you recall before this difficulty occurred either one
of the parties coming to your filling station t
A. Mr. and Mrs. Thompson, both.
Q. Mr. and Mrs. Thompsonf
A. Yes.
Q. You mean by Mrs. Thompson that lady sitting yonder
with him (Indicating) f

A. That's right.
Q. How long did they stay at yout filling station at that
tiinef
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A. Between an hour and an hour and a half; maybe two
hours. I don't know; off and on.
Q. Did you notice whether either one of them appeared
to be drinking or not 1
A. Well, the lady didn't appear to be drinking at all, and
Thompson seemed as if he had one drink of a
page 104 ~ bottle of beer, or a drink of whiskey. I mean he
wasn't drunk; he just had a drink because I
smelled it on his breath.
Q. He had enoug·h to drink so yon could notice it!
A. Smell it; yes, sir.
,
Q. Did you see him leave there f
·A. No, I didn't see him go .out of the. door. I knew about
what time they left because I was right busy at that time
that both of them left.
.
Q. Do you remember when they drove back in the car with
Mr. Burford?
A. Yes, sir.
.
Q. Whereabouts were you about the tiine that they pulled
upf

.

.

.

·

A. Well, when they drove by I. was outside waitino- on a
car; and when they drove up I didn't p.ay any attention to
them. I wasn't looking for anything going wrong.
Q. Where did that car park f
A. About 40 or 50 feet b.elow the filling station.
Q. You mean between the filling station arid the. city limits?
A. That's right.
Q. Wl1ich side of the road was it on, sir, going towards
LynchburgY
.A.. The iig·ht-hand side. .
.
Q. The same side your :filling station is on 1
A~ That's rig·ht.
.
.
.
.
Q. Did it park off of the hard surface?
page 105 ~ A. Yes, sir.
.
Q. Now, Mi·. McC:raw, will you please tell the
Court and jury, in your own words, from the time that they
drove up there what you observed and what you saw?
A. From the time they drove up?
Q. Yes.
A. Well, when they first drove up I never noticed anything going· wrong; I was waiting· on a car. I went back to
the filling· station; I was standing· there-I don't lmow, wait:M:inor, ran to the door and said, '' Come here, sir; here's a
ing on somebody or talking. This colored boy, N orvil1e
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fig·ht outside." So I went out the door. I didn't know wliat
I was going to see.
I got out there and this girl, Mrs. Thompson, was standing on the right-hand side of the car hollering·. So I ran
to the back of the car and stopped, and I saw Mr. Burford
and Mr. Thompson in the car ; I mean, could see their heads,
that's about all; and they was wrestling. I don't know what
they was doing·-or pushing each other or hitting each other.
I couldn't see -because I was behind the car. And a couple
of minutes later while they was fighting, Mr. Burford, he got
out on the left-hand side and reached in, or whether he pulled
Mr. Thompson or whetl1er Thompson was holding· his shoulder, I don't know whieh. Both of them was come out together.
By the Court: (Interposing)
Q. On the left side Y
A. That's right. Thompson, when he got out of the car,
he ran around the car l'1ehind it and over to the
page 106 ~ right-hand side and started to pick up1 something;
started down to the ground and Burford was behind him. Burford reached-I mean, before Burford went
around the car he reached back in the car and got this club,
and went around the car. And when this fellow started down
to pick up this rock, or whatever he had-I didn't see anything there-and when he stal'tcd up, Mr. Burford hit him
over the head.
By Mr. Whitehead:
Q. So when this darky called your attention to it and you
came out there, the girl was standing by the door on the
rig·ht-hand side t
A. That's right.
Q. And Burford and Thompson were sitting in the cart
A. In the car.
Q. Are you sure of that f
A. Tha.t's rig·ht.
Q. Was the car moving or shaking like they were wrestling·
in there?
A. Yes, sir.
By Mr. Saunders: I object to his leading question.
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Bv Mr. Vlhitehead:
.. Q. AU right. Was the car sitting still or what was it doingY
A. It was sitting still; it wasn't moving.
Q. The car wasn't moving. · If the wheels were dead still
was there any motion in the car Y
page 107 ~ A. It seemed like the car was shaking inside.
The wheels were sitting still but the car was
shaking~
Q. Then you-Was the left-hand side door open at that
time?
A. No, sir; it was not.
Q. Left-hand side door was not open when you first came
out thereY
A. No, sir.
Q. Then did you see the left-hand side door open Y
A. Yes, sir.
Q. And after that door opened, what happened Y
A. Mr. Burford got out a.nd reached back in there to pull
Thompson out, or for some reason. I don't know. But when·
his shoulder came out, Thompson and him were tog·ether.
Q. In other words, when he came out of the door they were
tang·led up together T
1

By Mr. Saunders: He didn't sa.y that. I do object to these
leading questions. I object to putting· words in the witness'
mouth. He didn't sa.y that.
By Mr. ·whitehead:
Q. Mr. McGraw, when they came out of the car, were they
tog·ether or not?
A. "\Vell, when Burford came out, Thompson had his hand
on Burford 's shoulder, and I don't know whether Burford
had a hold of him or not. I was getting pretty scared.
Q. You did see Thompson's hand on Burford 's shoulder!
A. Yes.
page 108 ~
Q. Then they came out of the car and when
did Thompson go then Y
A. He came out on the left-hand side and ran around behind the back to the rig·ht-hand side.
Q. Come here so you can show the jury, please, sir. Come
rig·ht around. Now, here's the car towards Lynchburg (Indicating), and here's the left-hand side (Indicating). Now,
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wben they got out over on this side (Indicating), where did
:Mr. Thompson go 7
A. Mr. Thompson got out of this door (Indicating) and
came around here and to about this spot (Indica.ting) right
here, almost opposite the righ~-hand side of the door; and J!P.
kneeled down to get something, or just knelt down to thb
ground. I never did see anything in his hand. When he
started up, Burford hit him and be foll down on the ground
between the ear and the tree.
Q. Did be and Burford come all the way around here to
this point _(Indicating)?
A. vVell, he Caine by himself and Burford came behind
him.
Q. I see. Where was the girl then t
A.. Well, by the time he g·ot around here (Indicating) she
was about rig-ht here up in front of the car (Indicating). I
don't know exactly.
Q. Did you see any licks passed at all!
A. No, sir; not on the outside of the car except the one
that Burford hit him.
page 109 } Q. You saw one lick passed on the outside of
the car?
A .. Yes, sir.
Q. And you said the g·irl was rig·ht along· up here (Indicating) in front of the car?
A. Somewhere in front; yes.
Q. Did you notice Mr. Burford then, with reference to
l1is dress 7
A. No, I didn't; I don't remember tha.t. You mean how
]1e was dressed?
Q. No; I don't mean that particularly. That question was:
Did you notice were bis clothes straight 011 him or not f
A. No, I didn't.
Q. Didn't notice how his clothes were!
A. His back was to me.
--------Q. At any time did you notice anytlling a.bout his face being cut or bleeding?
A. Yes; he had a little blood running out of his mouth;
seemed somewhere on his cheek.
Q. Were you having customers com.hlg; in there at that
time?
A. Well, while the fighting wa.s going on, I didn't notice
whether they cmne in or not because I was watching the
fight.
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Q. But. rig·ht after that, did you go back to your business
or stay around Y
A. I stayed around because I wanted to see what was going on.
Q. And you are positive that botl1 Burford and
page 110 ~ Thompson came out of this left-band door t
A. That's right.
Q. Let me ask you this, Mr. McCraw: "When you ran out
there and you saw them sitting there in the ca.i·, was it a verylong time before the whole thing happened, or how long was
it!
A. Well, I don't know. I was kind of excited. I don't
know. Two or three minutes ; something like that.
Q. You mean from the time you saw them in the car to
the time they got out and the blow had taken place was two
or three minutes?
A. That's right.
Q. Do you know whether or not, when you got out there,,
the motor was running 011 the car then?
A. I don't recall that; I mean I don't remember. You see,-~
I don't know. The car was just moving·-the wheels were
sitting· still, you see.
Q. I see. Do you have any interest in this case in _any
way whatsoever?
A. No, sir.
By Mr. W11itehead: That's all.
CROSS EXAMINATION.
By Mr. Spencer :
Q~ Mr. McCraw, you say you are 22 years oldf
A. Yes, sir.
Q. You were operating this station Y
page 111 ~ A. Yes, sir.
Q. How long had you been operating it at tl1e
time this thing occurred Y
A. I been working· there about eight months.
Q. You were working tbere a.t that place- how long? About
eight months¥
A. About eight months; that's right.
Q. How is that driveway and the place immediately around
where this car of Burford 's parked, a11d where this thing

.
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took plac~how is it covered Y Is there ordinary soil there
or -does· it have something over iU
·,
A. !t is covere.d with gravel.
Q. ·Covered with gravel Y
A. Yes.-Q. What size gravel 1
A. About the end of your middle finger ; nothing no
· bigger.
. Q. Small, crushe~. rock theri, such as you ordinarily use
hard. surfacing roads 7 .
1
A. Yes, sir.
Q. Be about as big as the end of your ~nger' Y,OU .say~
A. Yes, sir.
·
·
./ ,,.~-ffl·i.s car pulled up and parked there about opposite
a little libcust tree, did it not t
A. Yels, sir.
Q. Tlt~ locust tree being slightly off the gravel, there's
·grass growing beyond the gTavel, is it not T
·· page 11'"2 f . A. Yes, sir.
L Q. And the locust tree is, say perhaps, that
fa.r off thfl! gravel (Indicating) ?.
A. Yes., sir.
Q~ Ancl the locust tree is· about that big in circumference
( Indica th1g) 7
_A. 1 ,es, sir.
Q. And that car was parked aboµt opposite that locust
treeY
A:-Y es, sir.
·~--:Do you know, or have you ever seen before or since
this thin_g happened, any rocks of any ~onsiderable size around
tha-t -pdintY
A..There was a couple of big rocks around there. I don't
know~weigh about 150 or 100 pounds.
Q. \Vhat wei·e these used for; ornamental purposes T _
A. We had them whitewashed to keep the cars from running on the grass.
Q. Were they the only roe.ks you saw there!
A. Yes, sir.
Q. Were there any rocks that you could pick up and use
as a weaponY
A. Not large rocks; just little gravel.
Q. Was there anythtng there then for Mr. Burford-for
Mr. Thompson to be picking up to do harm to Mr. Burford
with?

·on
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A.

Nothing· but.the gravel.
Q. Nothing ·but the ·gTavel. Since_ this thing
page 113 ~ lu~.ppened, have you gone back there to l~ok at
it to see if there were light big rocks t
,
A. I glanced. by there and it's the same.
Q. Is it now as it was then?
A. Yes: I didn't sec auv difference.
Q. In other words, as far as you could see, and as far as _
you knew of your previous knowledge of the place, there:
was nothing· for Theron Thompson to pick up there tu strikl
George Burford with?
·
A. No, sir.
Q. Did you see him pick up anything¥
A. No., sir.
J =-'
Q. Now, you said, I believe-it may have conf1\1.sed you
or me, or both of us-I understood you to say when ~ou were
just telling· your own story, as you called it, that . .Burford · .
got out first, and then he reached back in the oar. , Wow, did '
vou mean that T
~ A. With his hand Y
Q. Yes, sir.
A. Yes, sir.
Q. He reached back in there with his hand?
A. Yes, sir.
. .
.
Q. And then it was when he came back the seco~-ld time,
when he came out the second timo that you say this man
Thompson had his hand on his shoulder?
A. Second time? Wait a minute.
Q. Well, g·o through it again. You suid-I
page 114 ~ understood you to say-I want to get it straight
-that you saw Burford get out of the. car.
A. That's right.
_
Q. And then you said you saw him, after getting olif orthe car, ·reach back in there f
- ··
A.- That's right.
Q. That's what I was calling the Number 2 time. \Vhen
he reached in there, that was the time you saw Thompson
emerge with his hand on his shoulder Y
A. That's right.
Q. And you two or three times used the term "pulled him
out or something?''
A. Yes, sir.
By Mr. Whitehead: Now if the Court please, he's had an
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opportunity to. cross examine this witness on that, and it just
looks like w.e are going over the same things time after time.
By the Court: I like to give broad latitude on er JSS examination.
By Mr. Spencer: ( Continues examination)
Q. Was it then your impression, as you repeatedly said,
that Burford reached in and pulled him out?
A. I don't know that when he reached in there-I don't
know whether Thompson had a hold of him or he had a hold
of Thompson.
Q. .And. you used the term two or three times '' that he
reached back in,'' and you don't know if he had
page 115 } pulled him out or not. Didn't anything suggest
that he pulled him out?
.A. I was behind the car; I couldn't see.
Q. Was it because-as far as your recollection serves you
-that Burford reached in there and did pull him out, wasn't
that why you said thaU
A. Yes.
Q. Of course we can't guarantee our impressions; but that
was the impression you got that Burford reached in there
and pulled him out?
A. Yes, sir.
Q. Now, when l1e got him out, what did he do with him f
A. He didn't do anything until Thompson ran behind the
car.
Q. Now, we'll say that Burford is on the ground; he
l'eaches in and pulls Thompson out and Thompson comes out
in some manner or other, and he comes out. Being on the
outside, did he then attack Burford again?
A. No, sir.
Q. Did he immediately run a.round in back of the car?
A. Who; Thompson?
Q. Yes.
A. He kind of pushed him around.
Q. Who pushed who f
A. Mr. Burford kind of pushed him around.
Q. Burford pushed him. Did he stand and trr to fight
there?
.A. No, sir.
page 116 ~ Q. Did he try to pick up anything?
A. No, sir.
Q. Did he try to cut him with a knife?
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A. No, sir.
Q. Did he have a chance to cut him with a knife, if he
had a knife 7.. ·
.
A. Not much chance-he did have a chance.
Q. He did have a chance to eut him if he was going to try
to cut himf
A. Yes, sir.
Q. And Burford pushed him and he ran around the carf
A. Yes, sir~
.
Q. And.where was·Burford when he ran around!
A. He stood at the door.
Q. Did Thompson or not get around to the other si~e of
the car before Burford left the right side of the carf
A. Just about. that time Thompson was running around
there and ·Burford crune a.round in about a second after be
got around there.
Q. As a matter of fact, didn't he get around there to the
other side of the c.ar before Burford started to follow him?
..A. Well, I should say just about at that time there, because about the time. Thompson got there Burford was there.
Q. About the time Thompson completed getting around
there Burford was there?
A. That's right.
Q. Was Thompson chasing Burford or Burford chasing
Thompson?
pag·e 1.17 ~ A. Burford was chasing Thompson.
Q. Thompson, you said, leaned over and appeared to be trying to pick up something?
.A.. Yes, sir.
Q. Could you say he wasn't just staggering and about to
fall and put his hand down in order to push himself up¥
A. Well, he stooped.
Q. Well, in other words, being a youngster, you have seen
football gamesY
.A.. Yes, sir.
Q. Have you ever seen a man get partially unbalanced and
put his hands down and keep on running?
· A. Yes, sir.
Q. And didn't Thompson balance himself and almost
stumble, and push himself up with his hands 1
A. I should say he kind of stopped and went down to the
ground.
Q. Stopped and went down to the ground?
A. Yes, sir.
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Q. In what position did he go when l1e we1it a.rou~d the
back of that car? Did he g·o around erect like I am st~nding
or in a crouched positfon i
·
A. Ducking around.
Q~ Did he have bis hands in Ms pockets or down by his
side, or wher~T
A. Seemed like be had one hand behind his neck.
Q. Like that (Indicating); one hand behind his nook?
A. That ~s right.
:
page 118 ~ Q. And in a crouched position and ll-1nning
around behind the car Y
A. Yes, sir.
'
Q. Did you see him do a:nything that indicated he was going to attack George Burford then?
:
A. No; I didn't know. Not unless be was coming up.
Q. Nothing· except the g·oing down and coming up 1'
A. 'l1hat's right
Q. And you said there was nothing there for him to pick
up to ui;;e as a weapon as far as you know 7
A. That's i'ig-ht.
Q. He was comple.tcly knocked out, wasn't he?
A. Yes, sir.
Q. As our colored brethren say, '' He was just dead?''
A, Almost.
Q. As a matter of fact, we1•en 't his brains running ;out of
his head?
·
A. His head was split open.
Q_ And he was uncon~cious 1
A. Yes, sir.
Q. And yo1;1 went to him?
A. Yes, sir.
Q. Did y()u help movo bim..1
A.. Ye~,· sir; his wife and I pulled him to the locut1t tree
and set him up.
·
Q. Did yon then see any weapon there that he
page 119 r could have had?
:
A. No, sir.
Q. Did you see any lmife?
A.,. No, sir.
Q, Did you see ~ny rock f
A. No, sir.
Q.. Nothing but gravel there?
A. Yes, sir.
Q. How many people would you say came there and stoo<l
1

1

I
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around, looked at this man before the ambulance came and
got him?
A. I imagine pretty close between a hundred and two hundred people.
Q. Between a hundred and two hundred people. Did they
mill around rig·ht at the spot where this thing occurred f
A. Yes, sir.
Q. Did this happen in broad open daylight?
A. Jt was dawn. I mean, it was 5 :00 o'clock in the summer time.
Q. You don't mean dawn; you mean sunset.
A. Yes, sir.
Q. October 20th, 5 :00 o'clock would be before sunset.
A. Sun hadn't set then.
Q. It's about as light outdoors a.s it is now?
A. Yes, sir; a little lighter.
Q. Wasn't anything to keep anybody from seeing a knife
or any other weapon that ~ght have been there, was there?
A. No, sir; if it was layfog there we would
page 120 ~ have seen it.
Q. And hundreds of people milled around the
spot?
A. Yes, sir.
Q. Now, it's been said here-How long was Mr. Thompson and his wife at your place Y I didn't mean wife-I me all
the woman that was with him.
A. Well, they were there ,between an hour and a half and
two hours altogether, I mean; from about 3 :00 o'clock to
5:00.
Q. You would say safely then, conservatively· about au
l10ur and a half?
A. Yes; they came and left and came baek again.
Q. Went up to Mr. Jones and came back to your place?
A. Yes, sir.
Q. How close did you get to him in the course of time
there?
A. To who¥
Q. How close did you g·et to Thompson?
A. I was standing on one side of the counter and he was
standing on the other side. Just a small counter about tha.t
wide (Indicating).
Q. You were then in a position to put your hand on him?
A. Yes, sir.
Q. Did yon know Tl1ompson before this?

....
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A. Yes, sir.
Q. Didn't he used to work at that station T
A. Yes, sir.
Q. I understood you to say that the only indi}Jage 121} cation you knew of the fact that he drank was
that you smelled it f
A. Yes., sir.
Q. Did he stagger t
A. No, sir.
Q. Was he -quarrelsome?
A. No, sir.
Q. Did l1e talk all right f
A. Yes, sir.
.
fJ. Did he eat something at your place t
A. ffr }lte a hot dog and ~ bag .of potato-chips ..
Q. I lJe lieve you liad to extend him a little crc!dit to buy
what he wanted!
A. For the potato-c.hips, yes.
Q. Was bis wife drunk?
A. No, sir.
Q. See any sign at all that they were drunk t
A.. No, sir ; I did not.
Q. You didn't even have a beer license there, did you :1
You don't sell beer?
A.. No, sir.
Q. And he didn't drink any at your place t
A. No, sir.
Q. Up to the time he left you he was sober except what
you smelled on his breath, is that rigl\ti
A. Yes, sir.:
Q. Was he mad?
A. No, sir.
pag·e 122 } Q. Was he boisterous?
A. No, sir.
By Mr. Spencer: All right. You can take the witness.
RE-DIRECT EXAMINATION.
By Mr. Whitehead:
·Q. You said, Mr. McCra:w, that he did have enough to
drink for you to notice it t
A. That's right.
By :Mr. Spencer: If your Honor please, that's his wit-
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ness and the witness didn't say that in the :first place. He
said the only· way he co1,1Id tel.l w~s that he had a smell.
By Mr.· Whitehead: That's exactly the question I asked
him. . I didJl!t- ~~y i{ iJ waa by amel1 o.r feel,. or how.

Q. After ·having settled down the:n~ yQu went on back to
work in your place of business, didn't yon? Aft~r everybody left there, you went on back to n1~ni.ng your bu~iness !
A . Yes, sir.
Q. And you say this whole fraCI.\$. happened in a-bo1..1.t ~ or
3 minutest
·
A. That's right .
By Mr. Whitehe~d ~ A.ll rig·ht~ sir.
p~ge 123 ~

RE-OltOSS EX!.MINA.TION.

By Mr. Spencer:
Q. Yon stayed out there until the ambulance c~1ne and
took this man away?
A. Yes; after the.y carried hilll to. the, hQspi.tal. I sai,J after
everything was over.
Q. After everything~ was over it was quite a while, wasn "t
it Y He said 2 or 3 minutes. Did it just take 2 or 3 min1,1,tes
to get an ambulance, or more than 30 minutes f
.A.. More than 30.
Q. You stayed there until the ambulance took him ~way?

A.. 'Xha.t 's right ..

By Mr. Spencer: That's all.
The witness stands aside .

MR. GEORGE W. BUR.FORD.,
the defendant, called as a witness in his own behalf, being
duly sworn, t~stitled as follows~

DI~EOT JUX.A.MlNATION.
By Mr. WhltehefJ,q:
·Q. Your ~ame is George W. Burford Y
A. Yes, sir.
Q. Which ea.r is it that you have some trouble hearing out

off

George W. Burford v. Commonwealth

95

Mr. George W. Bu,rford.

A. Right-hand side.
Q. Turn your head around a little bit more
page 124 } then. How old are you, George?
A. 52 years old.
Q. Where do you live now Y
A. On Boonsboro Road, R. F. D. 4.
Q. That's in Bedford County!
A. That's rig·ht. Two miles from the city limits.
Q. What's the name of the place of business you operate 1
A. I operate under the name of '' Willard Inn.''
Q. Willard Inn Y
A. Yes, sir.
Q. How long have you been out there!
A. Going into two years.
Q. Going into two years¥
A. Yes, sir.
Q. You know T. W. Thompson, do you notf
A. Yes, sit.
Q. Before this trouble on October 20, 1940, had you known
him any time before that time?
A. Not to amount to anything; I just knew of him.
Q. Had he worked at your place before that time?
A. Yes, sir ; I employed him something like between 6 and
8 weeks as close as I can get to it.
Q. Before this October 20th T
A. That's right.
Q. Did he work for you regular or noU
A. No, sir; just a short order man; extra. I
page 125 ~ was short of a man and that's the 1·easo11 why I
employed him.
Q. Did he call you up on the day, this Sunday that this
accident took place T
A. He called me from down at the Liberty Lunch Room
around about 3 :00 o'clock, as elose as I can recollect; wanted
to come out and asked me if I needed him. And I told him
to catch a bus and come out and when he got down to the end
of the bus line I'd get him. And when he got down there he
had someone to call for me and I didn't go right as soon n R
he called. And when I got a chance I went down to meet
him, and I got there about 5 :00 o'clock.
Q. Will you please state to the Court and Jury where l\fr.
Thompson was when you first saw him that afternoon?
A. Well, when I left my place to go down there after him
I met him a fraction over a mile from where I was supposed
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to get him; and him and this girl were walking. And I got
about just from here to that door yonder (Indicating) to
them and she had him kind of under the arm, and they was
kind of Zigzagging down the highway like, and I knew from
that that he wasn't in any shape for me to use him.
And I passed him and made a complete circle; you see,
I had to make a circle, I was headed towards Lynchburg. And
I made a circle by him and turned around and come back and
stopped and opened the door; and he got in first and then she
got in. And after they got in, closed the door. Then I started
off towards d°'vn to the city limits, down where the bus comes.
Q. vVhen those two got in the car, which way
page 126 ~ was your car faced, towards the city-your place
or the city of Lynchburg?
A. Towards the city of Lynchburg. I made a complete
circle and I was headed to Lynchburg, and he said, '' 'Where
the hell you going?" just like that. And I said, "I'm taking
you back to put you on the bus.'' He says, '' I thoug·ht you
wanted me to work for you f" And I said, "You 're not in
any shape to work.''
Q. Do you work any people out there who have been drinking?
·
A. No, sir.
Q. You have an A. B. C. License there?
A. Yes, sir; beer and wine, both.
Q. What was his condition when he got in tbe car; could
vou tell?
· A. Well, it seemed like he had been drinking right much,
nnd he wasn't what you call drunk, but he was drinkin~ right
much. You could tell it. Really seemed to me both of them
·
was drinking.
Q. You drove on from that point where you picked tliem
up; tlien wl~ere did you stop the car?
A. Well, 1t was up there where you turn to go to Transfer Road, and one of them goes down to Peakland and tl1e
Main Highway. I wonldn 't stop there. I came down below
l\foOraw 's Filling Sta.ti on -tllere 's a little vacant spot there~
you see; and I let them out where I thought they would be
Rafe because they were drinking and I was afraid they'd get
run over or something. You see, that was my idea. to let
them out at that space. And just before I got to the space,
he reached over and grabbed the wheel and tried
page 127 ~ to turn it over like that (Indicating·) and almost
ca.used me to have a wreck with a. car facing me.
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And I stopped down there-and I managed to get his hands
off-and I went on down to where this little spa~e, vacant
spot is and I pulled in and set my car at a sort of angle
shape.
.A.nd this Miss Wiley here, she opened the door ~nd she got
out and got down on the ground. She had one foot up on the
running· board standing like this (Indicating) ; standing on the
running board. He was still on the car. And she told him,
she said, "Theron, ~ome on; let's go." So he asked me,
says, '' I want $2.00. Let me have $2.00; George.'' And I
told him, I says, '' I haven't got $2.00 with me. I got some
change; I '11 let you have fifteen cents to get on the bus and
go on back home. I '11 se.e you the first of the week.''
Well, he wouldn't accept the fifteen cents and she told him
again, '' Come on, Theron; let's go.'' And he said, '' I want
$2.00, '' and he said, ''I'm going to have it before I get out
of here.'' And I told him again, '' Theron, I haven't got
$2.00.'' I said, '' I only g·ot some change.'' And he looked
at me and said, "You're a dirty son-of-a-bitch," just like
that. And I said, "I don't want trouble with you; go
on out.'' And I said, '' Get out; I got to get back. '' I had
the car in gear and I had my foot on the clutc]1.
Q. Was the motor running?
.A.. Yes, sir; I hadn't cut it off. I had my car in gear and
had my foot on the clutch; had my hand on the gear-shiftlever. A.nd all of a sudden she made a scream, like she
screamed. I turned like that (Indicating·), and .
1mge 128 } when I turned his hand was up like that (Indicating) ; and I jerked my hand off the gear-shiftlever and come up like that (Indicating·), and when he come
down with his hand I could see something little like sticking
out of his hand about like that (Indicating).
Q. Turn to the jury and show them.
A. He come over like that (Indicating) and I throwecl
my arm up; but when he lowered his arm like that (Indicating) he throwed one arm around my neck-his left arm.
And when he come around, I throwed iny arm up and he kind
of struck me like that (Indicating). There's a. gash on there
almost an inch long and he had me hemmed up in my corner,
and I got a stiff arm ; and I reached down to get the handle
so I could get out, and I had right much difficulty to get tl1e
door open and I had to keep him off me while I was setting
because the wheel of my car w~s up in my stomach. And
finally I got the door OJ>en. · I just fe11 out. I got out as hest
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I could. He had me hemmed up in a tight place and when
I got out he had a hold of my shirt, holding to me,. and pulled

all my. . buttons off my shirt down to here (Indicating).
Finally we both managed-I pulled him out with me; I
was tr.ying all the time to get loose .from him, but he had
such a hold of me I couldn't get loose. And when I fell out
of the car he fell out with me, and we both got on the ground
and was scuffling. I managed to get him off of me to reach
up in the back of the car, and I had a piece of sash in there.
And the sash was two foot six inches long; it's not quite a
half inch thick and it is an inch wide, about an inch wide.
It come out of a bath room where I had a bath
page 129 ~ room window fixed. I measured that.
And the sash had a piece of iron where they
had been spliced together like. And I reached in there and
got this sash, and when I turned. he was on me again. And
I kept trying to get him off. First he ,vas in front of me
and then I was in front of him; and when we got to the back
of the rear fender of the car, I managed to hit him once
across the a.rm here (Indicating) ; hit him with the stick
across the arm here (Indicating). And then he come to me
again. Well, in a few minutes, seemed like he run over and
reached down like this (Indicating); ran down like this here
(Indicating) and seemed like to me he had something in his
hand; looked to me like a rock. .
But anyway he come up and was in this action to throw
(Indicating), and then I struck him with the piece of sash.
Q. How many licks did you hit him on the hea.d?
A. I hit him once on the arm and once on the head. I hit
him on the arm at the left fender; he still had the knife-I
could see the knife in his hand. Whatever it was, I could
see the blade sticking out about that far from his hand (Indicating). He still had it. I hit him once at the back of the
car on the left-hand side I hit him on the arm; and in the
scuffle when he reached down to get the rock, I bit him that
time on the head. That's when I hit him on the head.
Q. Did you ever catch-put your arm around him in the
carY
A. I couldn't have got this arm around him.
page 130 ~ See f This arm is stiff (Indicating). I'd have to
turn around like this (Indicating). I can't get
this arm around to my head; I can't get it around to my
neck.
Q. Will you please take your shirt off and show the jury?
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A. There are just some things I can do, I can use this arm
for.
Q. Come around and show the jury. (Witness rolled up
sleeve and showed jury his arm.)
A. This arm is stiff (Indicating).
Q. How did you get that hurt 1
A. Automobile wreck.
Q. Can you bend it back f
A. No. You can pull it if you want to. It's stiff. I can't
get it to my head.
Q. Can you bend it there?
A. That's as far as I can get it (Indicating) ; and when the
doctor set it, he set it in that shape. I haven't even got my
muscle there.
Q. Would there be any way for you to choke anybody with
that arm f
A. I don't see how I could have. I was sitting here (Indicating) and he was sitting beside me. I'd have to have
turned completely around.
Q. Then can you bring your arm any closer to you than
thatf
A. No, sir; that's as far as I can get it (Inpage 131 ~ dicating). I can't bend it any further.
Q. You can't straighten it out?
A. No, sir. You see I haven't got any elbow there. I had
a. hard time to use this one arm to keep him off of me. Yon
see the doors of the automobile where the car was setting
open this way (Indicating).
Q. Now, we'll say that this is your automobile (Indicating).
A. That's right.
Q. How did those doors open 1
A. My door hinges are on the front, and they open-the
catch is back here (Indicating). When they are open, botl1
of them are setting like that (Indicating).
Q. Now I understand. When the door would come open
then it would .be something like that (Indicating)!
A. That's right.
·
Q. In other words it opens from here back that way?
A. That's 1·ight.
Q. The door opens from back here (Indicating) that ·way?
A. That's right.
Q. And now, when you say you all were in there and he
cut you on the face-
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A. That's right.
Q. -was this left-hand door open then 1
A. No, sir. I got that door open after he cut me. And I
just kept trying to keep him off and I turned this arm down
on my hip to open it, to pull the catch; and then
page 132 ~ I pushed it open with my body. And when I fell
out he still bad a hold of me and tore my buttons
off my shirt.
Q. What kind of car was this¥
A. One-seated Ford coupe.
Q. You say that you-Let me ask you this first: After Mr.
Thompson arose, and-so you said-got up and looked like
he had something in his hand and started to throw it, you hit
him?
A. That's right.
Q. Then where did you go aftP-r you hit him f
A. After I struck him I come back to the highway. There's
the highway (Indicating); and I looked over there and there
was a taxi--0ab parked over there, and I asked the chauffeur,
which was the fellow Wood, and I asked him to take him and
carry him to the hospital for me. And he said, '' Georg·e, I
got a call up there to get those people to the train, and 1l1aven 't g·ot time.'' And I turned around and Mr. McCraw
was standing there and he called the ambulance.
Q: Then where did you go Y
A. I went to Jones' Filling Station; there's a hydrant there
and tried to stop the blood off my chin. And this taxi-driver
gave me one of his handkerchiefs to stop the blood. I think
I got the handkerchief there.
Q. Are these the handkerchiefs you had (Indicating)?
A. This one's mine; that's a ''B" in it. And I believe
that's the one 1\1:r. Witt give me (Indicating}, I think .
. Q. Is this the shirt you had on (Indicating)?
A. Yes, sir. And the undershirt was bloodier
page 133 ~ than that, but in getting· up the laundry th(ly put
it in the laundry. But I had these shirt~ and
handkerchiefs in the drawer.
Q. Were all the buttons on all right before you got in this
scrap?
A. Yes, sir; -first class shape.
Q. How many buttons are off there now?
A. I believe there are three off.
Q. Were they pulled off in this scuffle?
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A. Yes, sir. I had some old clothes on, and Sunday when

I get up I put on old clothes and g·et exercise.
By lvlr. Whitehead: We'd like to introduce these in evidence if the Court please.
Note: (Received in evidence and marked "Defendant's
Exhibit F. '' Exhibit consisted of two handkerchiefs and one
shirt.)
By Mr. Whitehead:
Q. After you went there to the hydrant in front of Jones'
place, what happened then after you washed your face off!
A. Well, the gentleman come around there and while I was
standing there, he told me, he said, '' I '11 go down and get
some adhesive tape and put it on there and it will stop.''
And he went· down and got some adhesive tape and put it
over the cut. It was a right broad piece and he pasted it on
and that kiucl of kept the blood checked.
Q. Will you please come ·down here and let the jurors see
where your face was cut?
page 134 }-

(\Vitness appro_achecl the jury box a.nd showed
cut to the jury.)

A. It's been there since October 20th and was pretty close
to an inch and a half. See where it was stuck up here (Indicating)? And then along in there (Indicating) ·went in
deep right there; and down in there went in deep (Indicating-).
Q. Come on around and show these other gentlemen here
~Indicating remainder of jurors) ; show it to the rest of tlu~
Jury.
A. The knife kind of stuck in there like that and went in
clown in the chin like (Indicating).
Q. Had you had any cross words at all with Thompson
that day?
A. No, sir. I never had any words with him-first time
he was working for me-in all the time he was working for
me.
Q. Did you tell him anything about that you had gotten
r,;omebody else to work in his place and wonldn 't neecl him·!
A. No, sir; I did not.
Q·. Did you come down there with the expectation of carry-
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ing him b~cir to go to work for you, or were you going to
send him· back home Y
A. Yes,· s1.r; I needed him. Came down there to get him
to work for me; but after he was in that shape I couldn't
use him.
Q. Did you hit him on the head at any time when you all
were sitting in the automobile Y
A. No, sir.
page 135 } Q. Did you hit him either with your fist or with
any instrument?
A. I didn't hit him any way at all inside the car; didn't
have a chance.
Q. Did he come out of the right-hand side or the left-hand
side?
A. He and I came out the left-hand side together; we both
came out on the same side.
Q. Well, when you all came out there, did he act like he
was madf
A. Well, he had done cut me then, you see. He was on
the ground-he cut me-and was trying to cut me again; and
I kept on scuffling to keep him off me, and when I got a
chance I reached in the car to get this stick I had in the back
of the car.
Q. So then, as I understand it, you never did hit him until
he reached down to pick up something and made the motion
to throw?
A. That's when I hit him on the head.
Q. Although you say you did hit him on the arm!
A. I hit him when I still saw he had something in his right
hand that first time.
Q. Did you know at that time what Mr. Thompson had cut
you with at the time you were cut?
A. No, sir; I did not. When I called up ]\fr. Fizer up therC1
he questioned me-Mr. Fizer of the City Police-they camo
out and said, '' George, it's in his jurisdiction ;
page 136 ~ you 'II have to notify the authorities or the State
Patrolmen." And I went on down to my place
of business and I knew Mr. Fizer's telephone number, and
he said, "vVhat's the matter; have a wrecH" And I said,
"No, I had a little difficulty down on the highway and I want
you to investigate it.''
And he came on out and I showed him the cut and I said,
"Mr. Fizer, I couldn't swear it was a knife, but some kin cl
of sharp instrument.'' I could see the blade in hiR hand; I
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couldn't swear it was a knife in his hand, but I could see the
blade. I couldn't tell whether it was a knife or not.
Q. How long was that place sore on there t
A. I'll say it was close to an inch and a half.
Q. How long was it sore?
A. How long was it soreY
Q. Yes .
.A. I'd say two months or more. Took it almost two montl1s
to heal up good.
Q. Later on that night, did you go back to see if you could
find anything there?
.A. Yes, sir. There were some b~ys down there at the place
and they was fixing to leave a.round 11 :00 o'clock, and I told
the boys, I said, ''Wait and I'll run, ride down to Peakland
with you all.'' There was 3 or 4 of us together, some 4 or
5, and we rode on down there and I told them, ''Well, look
around a.nd see if we can find anything around there, a. knife
or something.'' .And we went on around there and I told one
of them to go to Mr. McCraw and get a flashlight. And I sat
in the car and Mr. Jones and LeRoy McCraw and
page 137 ~ the colored boy and a fellow by the name of
Drewry was there, and Mr. Jones found the knife.
Q. w·hat did Mr. Jones do with the knife, do you remember¥
A. Well, when he picked the lmife up Mr. Mc Craw had
taken the knife and said he'd keep the knife. He had taken
the knife and shut it up and put it in his pocket.
Q. Did you look at the knife that night!
A. No, sir; I did not.
Q. You did not look at the knife that night!
A. No, sir. I didn't see the knife until the following morning. l\fr. Mitchell and Mr. Redding-I think State Officer
Redding came by the place and we rode down that day, and
that was my first knowing or seeing the knife. Aud we went
down and Mr. McCraw had it and we got the knife and I
showed them where the accident occurred.
Q. Does this look like the knife that those gentlemen showed
you!
.
A. Yes, sir; that's the knife; looks like the knife we got
that Mr. l\foCraw gave Mr. :M:itchell and Mr. Redding; or
something· similar to that.
Q. Well, that night when you were all searching there, did
you find anything except the knife Y
A. Found the black bow-tie laying about. Looked like to

Supreme Court of Appeals of Virginia

104

ilfr. George TV. Burford ..
me about that much distance that we picked the bow-tie up.
Q. Whose is this, do you know? (Handing tie to witness.)
A. ·wen, Mr. Thompson wore a black bow-tie
page 138 ~ like that. I don't say whether it was his or not.
Q. After this thing happened and you reported
to the State Offic.ers, were you arrested?
A. No, sir. I went on down there the following Monday
down to where w·e got the knife, and I told Mr. Mitchell and
Mr. Redding, I said, ''Well,'' I says, '' I reckon I better go
on to Bedford and give myself up; I reckon there will be a
trial verdict and give myself up and give bail.'' And they
said, "Yes, come on up." And I went in my car and went up
there by myself.
·
·
Q. You bailed out to be tried 7
A. Yes, sir.
Q. Well, later, after that time, you were tried, were you
not?
A. That's right; yes, sir.
Q. When was that; do you remember 7
A. I just forgot what day it was tried on now.
By Mr. Saunders: May it please the Court, I don't think
tliat's proper. It was a preliminary hearing.
By the ·Court: Don't think it's proper.
By Mr. "\Vhitehead: All rig·ht, sir.

Q. After that trial, you were later indicted, weren't you?
A. That's rig·ht; yes, sir.
Q. Well, did the officers come down there for you then Y
page 139

~

By Mr. Saunders: I object to that, if your
Honor please.
By Mr. Whitehead: I've got a matter I'd like to take up
in Chambers, Sir.
Ry the Court: All right.

IN CHAMBERS.
By the Court: If you can prove that he's been a vicious
man, that's proper.
By Mr. ,vhitehead: We'd like to know whether or not we
can put Thompson back on the stand and ask him whether
or not he was convicted in 1937, in the Trial Justice Court
of Campbell County, for making- an assault on 1\fr. and :Mrs.
Godsey.
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By the ,Court: I think that you may ask him if he assaulted.
::\Ir. and Mrs. Godsey.
By Mr. Saunders: There's no record here that he did;
there's no evidence.
By the Court: That's true; there is no evidence yet.
Threatening is no assault.
By Mr. Oliver: Isn't that a threat in itself if
pag·e 140} I threaten you and have .an apparent method of
doing itf Now, if I say I am going to knock Mr.
Bieler 's head off, that's an assault; if I do it, that's an actual
act.
By the Court: I think that you can prove that he was a
dangerous man and had been in fights., and had been convicted, if it be true.
By Mr. Whitehead: Yes, sir.
Direct examination of Mr. Burford continued:
By Mr. Whitehead:
Q. :M:r. Burford-, did Thompson work for you on the Friday
nig·ht before this trouble on Sunday¥
A. Yes, sir; it was Friday the 18th.
Q. Friday the 18th 1
.A. Yes, sir.
Q. Did he work for you on Saturday night?
A. No, sir. Saturday was the 19th; he did not work. He
came out tl1ere on the Friday night. Before he left there
it. was at least around about between 1 :00 and 2 :00 o'clock.
I w·as dancing late then. I don't dance now until around 1 :00;
then I danced up until 2 :00; and now quit on
page 141 } 12 :00 Saturday nights.
Q. You mean you let people dance m your place
until that time?
A. That's right. You see I have a. place of business out
front and a dance hall to the back.
Q. Do you have any way there of letting your people into
vour dance hall?
· A. Yes, sir. I have a chain across there and just a certain
class of people I let in. If they're not a good class of people,
I don't let them in the dance floor. I do tlrnt to keep order.
Q. You say he did work there on Friclny night!
A. Yes, sir; Friday the 18th.
Q. Did you pay him anything that night?
A. Yes, sir. When he got ready to leave there. Mrs. 1\faRsie works for me on the floor and he worked behind the
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counter; and I always got him a way back home-to get someone to carry him back home; and I'd give them some gas for
carryh~g him and save me the trip of carrying him. And just
before he left, he asked me to gixe him $5.00. And I said,
"Thompson, what you want with $5.00?" And he said, "I
want to buy that woman of mine some clothes." And I said,
''Thompson, you already in debt with me right now, but I
let you have $3.00 last Friday.'' ·
Well, he didn't work but two days on the following week
before that, and so that Friday I let him have the $5.00. So
the next following Saturday I was supposed to meet him
on the street to bring him out, and I got Mrs. MassieQ. vVhere does Mrs. Massie live¥
page 142 ~ A. On 11th Street.
Q. You say you went by and picked her up Y
A. I got Mrs. Massie.
Q. Then what happened 1
A. Then I went to get him to meet him in front of Bibie's
Store below 12th and Main, and went down to get him. He
had this Wiley girl with him and I had told him when he come
out there not to bring her out there. You see, I didn't have
any room for her to be sitting around out there. So I refused to let him get in with her and it looked like they got
offended, about it. That's the only time I seen him get mad
about anything. And looked like he got offended because I
wouldn't let her go in the car with him; and he said, '' I won't
go now; I '11 come after a while.''
So I went out with Mrs. Massie, and I said, "We'll go out
and make out the best we can. We'll be short of help, but
we'll make out someway or other.'' And we went out there,
and we had been out 15 or 20 minutes and he drove on up
and come on in. He come on in behind the counter to take
his coat off, and I got little white coats, sweater jackets like,
for them to work in-and taken his coat off. And I told him
he needn't go to work; just go back home.
Q. Why was that, Mr. Burford!
A. I seen he wasn't in shape to go to work.
Q. What do you mean by "Wasn't in shape?"
A. Seemed like he was drinking.
page 143 ~ Q. Could you notice it on him?
A. Yes, sir; I could smell it on his breath by
talking to him.
Q. This was on Saturday, the day before this trouble?
A. That's right.
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Q. Well, how long did he stay there then )l
A. Well, he stayed there all told about a half hour. He
was around there off and on about a half hour. I didn't notice him when he left; I just told him to g·o; and his girl was
talking· to Mrs. Massie and then he left.
Q. And then he left?
A. I don't know when he disappeared.
Q. So he did not work for you on Saturday nig·ht l
A. No, sir.
Q. You heard him testify that he worked out there until
about 3 :00 o'clock?
A. No, sir; he didn't.
Q. Did you give him any money Saturday nightt
A. No, sir; I didn't give him any money Saturday night
because he didn't work; and I didn't work him Saturday
night.
· Q. I believe he said and testified that you gave him a dollar
that night.
A. I gave him a five dollar bill.
Q. Which night?
A. Friday nig·ht.
Q. I say he testified thRt you g·ave him a dollar bill on Saturday night.
A. No, sir; I didn't give him no money on Satpage 144 r urday night.
Q. Well, then, he left there and you didn't see
him any more until you saw him and the girl getting ready
to pick them up that Sunday f
A. I didn't see him any more until he called me Sunday
over the phone about 3 :00 o'clock and asked me if I eoulcl
use him, and I said, "Yes, come on out; I could use him."
Q. George, from the time, that you all started out of the
car on the left-hand side, which you ha.ve stated, and you and
Mr. Thompson were scuffling inside of the car, how long
was it from tl1c time that you started out of the left-hand side
door until after you had hit Mr. Thompson on the head¥
A. You mean how much time!
Q. How long did it take the whole thing to happen from
the time you started out of the car until you hit him ·1
A. I would say in the neighborhood from 3 to 5 minutes.
I'd say something like tlmt. You know a man in excitement
you can't pay attention to that. I l1ad the mind to keep him
off of me. But I'd judge about 3 to 5 minutes; not over that.
Q. If it weren't for the fact that you saw him l'each down
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and throw at you, would you have hit him on the head Y
A. I'll tell you, after I struck him on the arm I stopped. I
was aiming to turn and go back and drive off. I got away from
that man at the door when he got out because I'm out there
in. business, and I'm trying to stay in business and trying to
take care of myself; and I didn't want no
page 145 ~ trouble with him or nobody else. I tried to avoid
it, and if I could have got away from that man I
would have got away; but he had me hemmed up against the
door; that's why I got the stick.
Q. When you saw him reach down and pick up something,
would you have then hit him with the stick unless to protect
yourselft

By Mr. Saunders: I object to that.
By the ·wuness: ·when he reached down and come up with
something in his hand, tha.t 's why I hit him. You see, he's
got the lick over on that side (Indicating). He straightened
up and shaped to throw just like I told the jury; he reached
down like this (Indicating) and come up like that (Indicating). That's the shape he was in when I struck him.
By Mr. ·whitehead: All right, sir.
By Mr. Spencer: Would your Honor allow us just about
a minute's recess before I start the cross examination? I've
got a bad headache and I want to take an aspirin.
By the Court: All right.
Note : ( Then ang. there a recess was declared from 4 :30
P. M. o'clock to
P. l\L o'clock.)

yo

page 146

~ V

CROSS EXAMINATION.

By Mr. Spencer:
Q. Mr. Burford, you say you are 52 years of age 1
A. Pardon me a minute. I '11 ask l1im to stnncl np a little
closer so I can hear him, please.
Q. You say you are 52 years of age f
A. Yes, sir.
·
Q. How much do you weigh?
A. "\Veig·h around 175 pounds.
Q. Is that all?
A. Well, something like that the last time I weighed.
Q. You don't w-eig11 any more t11an I do Y
A. In between 175 and 80.
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Q. What does Thompson weigh f
A. Never have asked him.
Q. You heard him say 125 or thereabouts, didn't you 7
A. I didn't hear half of what he said.
Q. Come around there, Thompson. Would you mind standing down and let the jury see the two of you together f (Wit11ess and Mr. Thompson stood side by side before the jury.)
Q. All rig·ht, sir; that's all. You may go ba-0k to your seat,
l\fr. Thompson. (Mr. Thompson returned to his seat.) Now
you said he had been working for you?
A. Yes, sir.
Q. And I suppose it is correct that your busy nights out
there are Friday, Saturday, and perhaps Sunday!
A. No, sir; Friday and Saturday. Wednesday, Friday and
Saturday.
Q. Don't you dance on Sunday nigl1U
})age 147 } A. No, sir.
Q. So you 're not busy on Sunday!
A. No, sir.
Q. So he didn't work on Saturday night¥
.A. No, sir.
Q. He didn't leave about 3 :00 o'clock in 0. B. Parker's
car!
A. He left about 1 :00.
Q. With whom did he leave?
.
A. Him and Mrs. Massie left together, but I just don't remember whose car they left in.
Q. Didn't lvirs. Burford get in the ear ,vith them!
A. No, sir.
Q. Didn't you go out there and pull her out t
A. No, sir.
Q. Weren't you sort of upset about the matterf
A. No.
Q. You were not t
A. No.
Q. Well, now, had you made arr.angements t.o have anybody
else out there on that Saturday mghtf
A. No, sir ; I had not.
Q. Did you get along without him?
A. Yes, sir.
Q. Didn't you get upset about it, or mad about it because
he had come out there drinking, as you say?
A. No, sir; I .did not.
page 148 r Q. Did he get sore when you wouldn)t let him
work?
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A. Well, I-just like anyone else would, I seen he wasn't
in shape to work and I didn't let him go to work.
Q.. He didn't get mad about thaU
A. Wasn't any cross words passed at all.
Q. Well,_ first you had gone down to get him and woukln 't
take him because he had the girl that lived with him T
A. That's right.
Q. And you said he did get mad then t
A. Well, he seemed to be a little offended because I
wouldn't let the girl go with him, and he wouldn't get in himself.
Q. He didn't seem further offended when you didn't put
him to work after he came out there¥
A. No, sir.
Q. And he left there in a good humor 1
A. Yes, sir; as far as I know he did.
Q. Now, when he called you on the phone the next afternoon, had you told him to call you?
A. He called me from downtown and I said, "Come on
out.''
Q. Had you told him to call you Y
A. No, sir.
Q. But he did caII you f
A. Yes, sir.
Q. What did you say to him after he called you?
A. I told him to come out.
Q. Didn't you tell him it was time he was alreadv there!
A. No, sir.
.,
page 149 ~ Q. Who was in your place at the time you
talked?
A. I couldn't tell vou.
Q. Was Willie Stevens there f
A. I don't know if he was or not.
Q. Were there two young ladies of the road there; 1litchhikers?
A. I think so.
Q. They had been at that time?
A. I think so.
Q. And they discussed with you a matter of giving them
work?
·
·
A. No. One of them was only kidding· me about a joh, nnd
I was kidding.
Q. You did discuss the matter of giving ]1er a job there?
A. Well, two girls. I had been short of a girl on the floor.
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Mrs. Massie works on the floor and at Craddock-Terry Shoe
Factory regular; and ,Craddock-Terry has not been working·
regular up here lately; and so since Craddock-Terry has gone
to working· regular, she's not working 'for me, so I am short
right now of a girl on the floor.
Q. Let's talk about 0ctober 20th. We are not talking about
now. Did that apply as of October 20th?
A. That's right.
Q. That was the condition then t
A. That's right.
Q. These two young girls were hitch-hikers!
A. I don't know whether they were hitch-hikpage 150 ~ ers or not.
Q. And they did stop with you and discuss the
matter of giving both of them a job T
A. One of them said, '' Do you work any girls f '' And I
said, "Yes, I work girls." And one said, "How about giving
me a joM''
.
Q. And then later, when Mrs. Burford came in, didn't you
tell her you strongly considered giving one of them a job?
A. No, sir; I did not.
Q. You didn't tell her that in the presence of ·wmie Stevcns t
A. No, sir.
Q. Didn't you meet them again walking on the road¥
A. Haven't seen them from that time on the way since.
1

By Mr~ Whitehead: If the Court please, what has the
reference of somebody working· on that place have to do with
this job?
By Mr. Spencer: If your Honor please, I don't mind disclosing it. He has said that the reason he changed his mind
was because he was drunk. The man has said that he wasn't.
By the Court: Go ahead.
By Mr. Spencer: ( Continues examination)
Q. You didn't meet those girls ag·ain then, they having
turned around and started back towards town 'Y
A. No, sir~ They came in the place and g·ot
page 151 ~ some soft drinks. I passed a few words with them
and they weren't in the place over 5 or 10 minutes. And after they left I clidn 't see them; don't know which
way they went.
Q. What took you so long to pick this man up?
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A. I was busy. Two of us were inside the place of business.
Q. VVbo was the other one¥
A. Mrs. Barnette.
Q. Who is Mrs. Barnette?
A. The lady who works. for me.
Q. She's not Mrs. Burford f
A. No, sir.
Q. Then you had such a crowd there you couldn't get
off?
A. Well, I had more than enough there to leave one person
hy themselves.
Q. It's in evidence here that it was something· like an hour
and a half from the time this man called you to the time you
got down there?
A. I don't know just how long it was.
Q. And these girls didn't have anything to do with you
changing your mind?
A. The girls stayed there only a few minutes. I don't recall when tl1ey left and how long they stayed there. I wasn't
interested in them and I don't know when they left.
Q. .A.bout where were you when you first saw Thompson
and the girl coming along the road?
A. Met them about a fraction of a mile over the
page 152 ~ city limits.
Q. In other words, a.bout · half way to yom
place?
.A.. No.
Q. Well, you said you were about two miles from the city
limits .
.A.. I guess that's right.
Q. .A.s a matter of fact, your place is more like three miles
from the city limits.
A. From my place to the city limits is just about two miles
and a tenth.
Q. And the~ were then about half-way to your place f
A. That's right.
Q. And you said you made a complete circle and hoacled
hack towards town T
A. That's rig·ht.
Q. Didn't you pick them up with the car headed towards
your place?
.
.A.. Well, you see they were headed to my place walking and
I was headed to town. I was driving about 35 or 40 mileR
an hour when I passed them on the highway. I come over a
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i-ise; and when I come over the rise I got a glimpse of them
as I come over the rise. And when I went by them, and I
made a complete circle and come behind them.
Q. Why did you do that!
A. Because I saw what shape they was in when I passed
them.
Q.. You had made up your mind then, before
JJage 153 } you stopped, that you weren't going to use them!
A. I didn't make up my mind, but I seen they
wasn't in shape to work.
Q. You had seen that before you came to a stop.A. I could see they wasn't in shape to go to work.
Q. Let me finish my question, sir. You had, in the time
from coming over the rise and to the time you passed them,
you say you didn't have time to stop and you went past them
a ways?
A. I could liave stopped if I wanted to slip my wheels; I
didn't want to do it.
Q. And in tha.t time you made up your mind that be was
in no condition to work in your place, and then you went
around and headed back f
A. I picked them up.
Q. Was that your sole purpose and ~,.our determination
to bring them back to town f
A. After they got in the car I talked to them ; not only
the motion he was in-I paid more attention to it, and I
-could smell his breath after he got in the car.
Q. But you said you had seen enough to turn around and
head back?
A. That's right.
Q. So you had already made up your mind before you got
him in the car f
A. That's right.
Q. And you based that on your observation of
page 154 } him; as you looked at him you could tell he was
drunk!
A. That's right.
Q. How was he walking f
A. He was zigzagging like I explained to the jury; he
wasn't walking straight like a person should walk.
Q. Isn't it a fact-isn't it ordinarily ,,..hat a person calls
stag·gering?
A. That's right; that's my idea of it.
Q. That's your idea; he was sta.gg·ering· drunk f
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A. Well, he wasn't drunk. Now he was under the influence of aicohol, but I wouldn't say he was drunk.
Q. You could tell driving along the road at a rapid rate of
speed that he was staggering drunk Y
A. He was drinking enough to be staggering a little.
Q. vYhen you testified in the Trial Justice Court, didn't
you there say he was staggering drunk?
A. I didn't say-I did not say he was drunk; I told the
Court he was under some kind of influence of alcohol.
Q. I am going to ask you didn't you first say he was stag~
gering drunk and the girl was holding him up! And then
when they started to pin you down to it, didn't you back off
and say, "Well, he wasn't exactly staggering drunk but he
waR under the influence Y''
A. I didn't say he was staggering drunk, but he was under
the influence. I wouldn't say yet he was staggering drunk.
Q. Was the girl drunk?
A. I wouldn't say she was.
page 155 ~ Q. Didn't you there state that she was drunk to
a lesser degree ¥
A. I don't yet say either one was drunk.
Q. Didn't you, in the Trial ,Justice Court, say they were
arm in arm like that (Indicating) and staggering (Indicating) Y
A. I didn't give it that much. It was just a gradual walk
and just a little (Indicating). I didn't say they was staggering tha.t much; not the way you was walking.
Q. Well, how would you say they were doing?
A. Well, I give it this (Indicating). That's the way you
was doing (Indicating). She had him by the arm and was
just a little bit; they just kind of staggered along light (Indicating).
Q. Sort of a switch?
A. If you see a man walking in the highway in good shape,
they're walking straight-not giving it this here, kind of like
this here (Indicating).
Q. I have seen some of them doing like that when they are
just sort of showing off. So you based your conclusion on
the walking like that and they weren't staggering drunk?
A. I wouldn't say they was staggering drunk, but I know
he wasn't in shape to put behind my cQunter.
Q. Wasn't your reason for changing your testimony because LeRoy McCraw said they were at his place for an hour
and a half and they weren't drunk!
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A,.. How was thaU

Q. Didn't you change your testimony from what you testified in the Trial Justice .Court to the .effect that they were
··.
staggering drunk. to the point you have now
page 156 ~ changed it to because you knew that LeRoy Mc.
Craw saw them there for an ·hour and a half ancl
he said they were not drunk at his place f
A. I tell you the truth; I couldn't hear him very well ..
Q. You couldn't hear him in the Trial .Justice Court either?
A. I heard about half of what be said.-.
Q. Now, when you told him that they'd have to go on, she
asked him to g·et out of the car; that's right, isn't it?
4-. When you mean, when I pulled to a stop?
Q. The car was at a slight angle?
. A. I pulled to the hig·hway a.nd kind of circled in that shape
(Indicating) and come to a stop.
Q. And then the girl got out?
rA. She got out on the ·ground.
Q. And told him to come on?
A. Yes, sir.
·
Q. And you put your hand on the g·ear shift f
·A. I had never cut my motor off; I had my foot on the
clutch with the clutch down on it and the car in gear.
Q. And you heard her scream?
· A. She asked him the second time to come oi1 and get out
and he asked me for the $2.00. I told him, '' I said I ain't
got no $2.00--'' ·
·
Q. We 40n 't need to go over the whole thing·. '"e understand that. I'm just picking out some points, sec.
A. All right.
·
Q. After that happened you had your hand on
page 157 ~ the gear shift lever and looked off somewhere else
fixing to go 1
· A. I had my hand 011 the g·ear shift lever nnd setting· in
tl1ere looking· in front of me. ·
Q. .And you heard her scream '?
A. That's right.
Q. And you looked up?
A. That's right.
Q. What was he doing when you looked up?
A. He had something in his band-I couldn't swear wJrnt
it was-I could see a blade sticking out so far (Indicating).
Q. What did it look like to you 1
A. Some sharp instrument.
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Q. You are thoroughly familiar with the appearance of a
knife?
A. I couldn't swear it was a knife.
Q. VVe are not asking you to swear; just asking you what
it looked like.
A. I couldn't tell you whether it was a finger nail file or
a knife or a blade. It was sticking out that far (Indicating).
Q. If I hold this thing like this (Indicating), can't you tell
what that is?
A. Let me have it a minute.
Q. Answer my question first and then you can show what
you want. Can't you tell that's a knife¥
A. Either me or anybody else couldn't tell that was a
knife; and if the jury hadn't seen you put that
page 158 ~ knife there, you couldn't tell it was a knife blade.
Q. Couldn't you tell that was a knife blade?
A. If you see a man put it in his hand.
Q. But you also got a right to think it is a knife blade if
it looks like one.
A. That's the way I saw it in his hand, just like that (Indicating). I couldn't tell, I tell you. I didn't have any hard
words with that man; no hard feelings; had no trouble with
the man; had no cause to believe he had a knife in his hand
or have cause to cut me. And when I looked at him at the
time I couldn't swear what it was; all I made was an effort
to keep his hands off me.
Q. Get this straight. VVe are not asking you now to swear
to it. ·we'll concede that it might have been something else.
But what did it look like, Mr. Burford?
A. I still tell you it looked like a knife blade or finger nail
file.
Q. Looked like a knife blade Y
A. Or a finger nail file. That's what I told Mr. Fizer when
he come to my place.
Q. And then you threw your arm up in time to knock off
the blow partly f
A. When she screamed, she attracted my attention to turn,
and I turned like that (Indicating) and he come to hit me
on the side like that (Indicating·) because I throwed up my
arm. And when she screamed she gave me cause to turn.
If I hadn't been turned, he 'cl have cut me on this
page 159 ~ side (Indicating).
Q. She tipped you off?
A. I don't know what she did; but I turned when sl1e
i;;creamed.
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Q. Where's that scar on your face 7
A. This one here (Indicating).
Q. Seems to me there's two or 3 or 4 scars.
A. There's one there (Indicating); there are other ,places
I out myself shaving.
Q. This place here, this long, white, jagged scar (Indicating) 7
A. That's right.
Q. That's where he cut you!
A. That's right.
Q. Wasn't that the corner of your mouth!
A. No; right there (Indicating).
Q. Right down across there!
A. That's right.
Q. Aren't there other scars there! (Indicating).
A. That ain't no scar there.
Q. Come around here and let the jury see it.
A. Ain't no scar there (Indicating); the only scar on my
chin is that one there {Indicating-).
Q. This is the scar that you speak of (Indicating). Will
you bold your lip back and make it white running from your
lip back here (Indicating) Y Do that like you did it a while
ago so it will turn white. Is this the scar here (Indicating)!
A. That's right.
page 160} Q. Isn't this a scar here (Indicating)!
A. No other scar there.
Q. No other sca.r there?
A. Have no cause to be there.
Q. And the scar that you got didn't run out of the corner
of your mouth? The scratch that you got didn't run off tl1e
left-hand corner of your mouth?
A. That's the scar right there where I got the cut {Indicating).
Q. Then after he had cut you, I understood you to say that
you fought him off with your right hand f
A. Yep.
Q. And fumbled with the door and got out?
A. That's right.
Q. Was he still cutting at you f
A. No, he had his arm around my neck, andQ. Which arm?
A. I believe it was his left arm around mY neek.
Q. Left arm f
·
A. Yes, sir.
Q. What was he doing with his righU
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A. Still scrambling at me in here.
Q. He was still cutting at you¥
A. Yes, sir.
:
" ·
· . Q. He had his. arm around -your, neck and. was. still cutting
at you as you managed to open the door and get out, is that
· .. righU
page 161 ~ A. That's right.
.
Q. Did he cut you any more f .
A. Well, I kept his arm up, see. I managed to get his arm
up, and with this arm (Indicating) I managed. to keep his
arm up, and when I got the door open I just slid down from
the seat;·and when I slid down he had a hold of me and I tried
to pull him loose from me; and that's when he pulled .the
buttons off my shirt.
Q. Which hand did he pull the buttons off your shirt with t
A. Both hands ; I got out from under his arms.
Q. Well, then he must have gotten rid of the knife by that
time, hadn't he?
:
·
:
..
. :
A. No,' he still had that knife when I got on the . ground
beeause I seen that knife in his hand on the ground.
Q. It was a knife now, you say.
A. It was a blade in his hand.
Q. What you took to be a blade? · ·
·
· .
A. I ·wouldn't swear to the knife; I seen the blade. ·
Q. Well, if he pulled your ·shirt open with the-while he
·still held the knife in his ha.ndA. I don't know; he pulled the shirt.
Q. Well, you said he had his left a1·m around your neck.
A . .In the car; but I slid out of the car and I slid -under
his arms. I :slid down off the seat off the running board of
the car; that's when I slid out from under his
page 162 ~ arm. ·
·
· .·
·
·
· · ·
Q. And then after you got out did you reach
back in the car Y
·A. Well, I tried. He had me hemmed up against that door.
The car's heading this way (Indicating), and these doors
setting like that (Indicating).
·. ·
Q. There's no difference from any oth~r car; all of them
open that way.
A. Not all of them.
Q. Some open that way and some back this way (Indica (·ing) Y
A. Some open that way and some the other way; and when
I slid down, I was hemmed up in this corner here (IndicHting).
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Q. Between what7
A. Between the door and the car.
Q. Didn't come all the way open l
.A. No, sir ; and I managed to keep him off me with my arm
and reached up and got the stick.
Q. Did you get the stick after you got out or before?
A. After I got out.
Q. What was he doing while you were getting the stick7
A. He was a little ways off from me; I pushed him away
from me.
Q. After you had gotten out of the car and he had gotten
out of the car, I take it, the stick at that time was still in the
carT

A. The stick was in the car when both of us got out.
Q. Whereabouts in the car i
A. Laying up behind the seat.
page· 163 ~ Q. Laying· up behind the seat?
A. There's a seat here (Indicating) and there's
a little space behind there.
Q. Thompson was on the ground and you were on tlrn
ground while the stick was still in the car 7
.A. That's right.
Q. Which hand did you get that with 7
A. With my right hand. I turned to reach for the stick;
didn't take me more than a second to get it.
Q. I don't suppose so. v..re '11 say this is the door to your
car (Indicating) ; Thompson was out on the ground?
A. That's right.
Q. .And you turned and had to get the stick-this is the
seat (Indicating), and behind the seat is the stiek 0l
.A. That's right.
Q. Now you turned back and got that stick out with your
right handf
A. After I got him away from me for enough to get a
chance, I reac.hed in and got the stick.
Q. Where was he 7
A. He was a little distance from me.
Q. Behind you 7
A. Yes, sir.
Q. Did he cut you then?
A. He was making an effort to.
Q. When you go into a car and reach your right nrm in the
car, that's bound to put your back to whoever is
page 164 ~ outside the car.
A. That's right.
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You couldn't. put that stiff left arm in there to get iU
No, sir.
So your back was to him T
I didn't tum my back; reached up in here (Indicating).
Q. But yon go~ to be outside the car.
A. I turned myself sideways.
Q. Come out of the car?
A. When he got far away enough from me I reached up
from here (Indicating) and I reached over here (Indicating),
and got the stick. And when I got the stick he was coming
back to me.
Q. We have got to arrange this thing so we'll understand
each other. "\Ve '11 take this to be the car door (Indicating)
and this is the seat (Indicating).
A. That's right.
Q. You are out on the ground, outside the c·ar standing·
on the ground.
A. That's right.
Q. And this man is back here (Indicating).
A. Yes, sir.
Q. And now, demonstrate to us how you reached in and
got the stick. Show us. You 're on the ground
page 165 r now.
A. I turned sideways (Indicating) and reached
in there and got the stick.
Q. You got plumb back nrouncl in the car and tnmcd around
here (Indicating) T
A. I turned sideways aml reached ove1· here (Indieating),
and reached for the stick.
Q. But you have gotten in the car, Rir.
A. No.
Q. If you don't mind-of course, I know the jury may understand better than I do, but I don't nndersfancl. This is
the car door and this is the back seat of the car (Indicating).
A. Like this (Indicating).
Q. I see. Now, and the golf stick, or whatever it was, was
here 7 (Indicating.)
A. It was a window sash.
Q. And this is the scat right here (Indicating), and this
is behind the seat (Indicating). Now you were outside the
cart
A. Both of us.
Q. That's the automohile say-, that far above the gTound
or maybe a little higher? Now, standing out of the car,
demonstrate l10w you rearhed in and got it.
Q.
A.
Q.
A.
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.A. Well, the door was kind of here (Indicating) and I
reached in there behind like this (Indicating) to get the stick.
Q. You reached in the car putting your whole body in like
that (Indicating).
·
A. I didn't reach with my back turned ; I turned sideways
Q. This is the door of the car here (Indicating).
pag·e 166 ~ If you '11 remember that you got to reach in herethis is the way you reached in and got it (Indicating) f
A. Yes, sir.
Q. That puts your left arm under you and puts your him,
in there, and he could cut you to pieces.
A. That '.s right.
Q. Did he do iU
A. No, sir; be didn't. If I was any length of time getting
that stick he would have done it.
Q. But during the time you reached in your whole side was
exposed and he didn't cut you?
A. No, sir ; he did not.
Q. Now, after you reached in· there and got that and you
looked back, where was Thompson f What was he doing?
A. He was approaching ha.ck to me.
Q. Coming back to you T
A. After I turned and got this stick, and I turned he was
back to me again. Then I hit at him with the stick and he
backed off from me, and it was kind of a scuffle back to the
car.
Q. When you turned back, having reaC'hed back in the car
nnd got the stick out, this would be the back end of the rar
(Indicating)-where was hef
A. When I turned he was right opposite me a. little.
Q. Right out here (Indicating) 7
A. That's right.
page 167 } Q. And he started to you, you said?
A. Started back towards me.
Q. What did you doY
A. When he started to me I tried to keep him off me.
Q. You were them standing right in the ear door. What did
you do to keep him off you?
A. I reached in and got the stick.
Q. Did you see the knife again?
A. He still had that.
Q. Did you strike him then?
A. Didn't strike him until we senfflecl to the bark end of
the car.

122

Supreme Court of Appeals of Virginia

Mr. George W. Bu.rford.

Q. Whatever did you let him scuffle with you for when you
had this golf gtick in your hand t
A. I tried to---stop hitting him until he made an effort t()
cut me ; I didn 2t make an effort to hit him until he cut me.
Q. He had already cut you..
A. He cut me in the car.
Q. And he was coming back to yon with the knife and you
didn't hit him Y
A. I hit him in the back of the car on the right-hand side.
Q. How did you get around to the right-hand side t
A. Well, when I hit him on the arm near the right-hand side
fender, seemed like he stopped for a few seconds, and. Q. You got to get from the driver's seat-side around to the
other side first.
A. I said we was around to the back of the fenpage 168 ~ der and he reached over there then· to get something, and when he reached over to get it he raised
up.
Q. But he didn't reach over to get something until he got
to the right-hand side about opposite the car door.
A. We was in the scuffle all the time.
Q. How did you get a.round from the left-hand side of the
door around to the right-hand side of the door?
A. We was both kind of in a scuffle the whole time.
Q. In other words yon scuffled all the way around f
A. That's right.
Q. The Ford was wider than that table, wasn't it (Indicating) f
A. I think so.
Q. The automobile was wider than that table ~1
A. That's right.
Q. You scuffled with him from here (Indicating) around
to the other side (Indicating), and the action took place
around here before you hit him 7
A. Not that far. The F,ord coupe ain't that far.
Q. Of course I had to walk around these men.
A. It occurred where that gentleman is sitting (Indicating).
Q. At the back end 1
A. Aud we scuffled all the way around to the bade
Q. Scuffled all the way around to where you knocked him
in the head?
page 169 ~ A. Yes, sir.
Q. Did yon have hold of him or did he have
a hold of you when you hit him?
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A. I tried to get him off.
Q. And you knocked him in the head and he crumpled up.
A. I didn't hit him until he reached down for the rock.
Q. After he reached down to get the rock to throw it at you,
you hit him. Did you see how big the rock wasi
A. Seemed like something in his hand about that large (Indicating).
Q. In other words, bigger than a baseball!
A. Something like tha.t.
Q. What became of the knife1
A. I couldn't tell you.
Q. It had been lost somewhere 1
.
A. I couldn't tell you whatever he had in his hand was a
knife or whatever he had.
Q. But you said you saw him reach down and get a rock to
hit you with it¥
A. I don't know when he got rid of the knife. ·when I hit
him on the arm, when he stopped, that must have been the
time whatever he had in his hand he dropped it; and he stood
for a few minutes and he reached over and got something
in his hand-looked to me like a rock.
Q. Rocks are not a rarity; everybody knows what a rock
looks like. vVas it a rock or not?
A. Looked like a rock to me.
Q. You know what a rock looks like. Do you
page 170 ~ have any difficulty in recognizing rocks ?
A. It was dusky dark at that time; it was, as
close as I remember-it looked like a rock to me.
Q. 5 :30 and it was dusky dark f
A. That's right.
Q. This man McCraw, introduced as a witness, said it was
as he misstating the f nets?
light.
A. It was a rock.
Q. All right; it wns a rock then. \Vhy clidn 't yon say so
that it was a rock and it was about that big around (Indicating)?
A. Not that big.
Q. About that big (Indicating) 1
A. Yes, sir.
Q. That's a pretty good sized roek. And he was just in
the act of throwing it at you when yon crashed his skull in
and he crumpled up; is that righU
A. When he reached over to get the rock he came up with
it in his hand in a motion like this (Indicating·), to throw
like that (Indicating), and ,vhen I struck him, l1e dropped then.
0

,v
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When he drop}Jed I backed off and went-saw this cab setting
across the street and I called the taxi driver over there and
asked him to take the man to the hospital for me, and he said,
''George,'' he said, ''I'm going to a call. I'm sorry I can't
take him for you". And I turned around and LeRoy M:cCraw
was standing there and I asked him to call an ambulance.
Q. You hurt him pretty hard, didn't you?
A. I don't know how hard. If you were in a
page 171 ~ close place and the man was madQ. Were yon mad, Mr. Burford?
A. I wouldn't say I was exactly mad.
Q.. You said, "If I was mad". Now, were you mad Y I
wasn't there.
A. vVell, I wasn't exactly mad. He was there. I was doing
all I could to keep the man from hurting me.
Q. Were you mad, Mr. Burford?
A. I wasn't exactly mad.
Q. Why were you getting me mad if you weren't mad?
A. I don't know.
Q. All right. You knocked him down. He ciropped the
rock, didn't he f
A. I don't know what became of it; I reckon he dropped it.
Q. And you knew you had hurt him pretty bad?
A. I don't know how hard I hurt him.
Q. Why didn't you piek that rock up and show it to somebody? Didn't you know you'd be charged with an assault
and have an investigation?
A. When you run into things like that mighty unexpected,
you don't stop to think about it.
Q. You don't stop to think about it. But you weren't hurt
particularly.
A. What?
Q. I say you knew this man had been c-rashed; you could
see his head busted open?
page 172 }. A. I don't know exactly how hard I hit the man.
All I did I tried to protect myself.
Q. Do you mean to tell the Court and ,Jury you couldn't
tell the man, with his brains laying out, you didn't hurt him ?
A. I don't know how hard I hit him.
Q. Didn't you tell how you tried to get help for him ·r
A. I tried to get the ambulance.
.
Q. And you knew there would be an investigation hy the
authorities, didn't you?
A. I didn't stop to think about it. I had never had no cross
word witl1 the man; the man had had none with me.
0
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You knew this negro boy, didn't you!
Yes, sir.
You knew Mr. Baldock, didn't you7
Yes, sir.
Q. Why didn't you say to them, "Look at this rock here"!
A. There was about 5 or 6 automobiles there.
Q. They came up afterwards 7
A. There was about 5 or 6 at that time when I called this
taxi driver; there was at least 4 or 5 cars setting up in the
highway there to my recollection.
Q. Lynchburg Police Officers came out there, didn't they?
A. Afterwards they did.
Q. Did you talk to them 1
A. I did.
})age 173} Q. Did yon tell th9m, "This man cut me and
here's the rock he had in his hand when I knocked
l1im over the head f ''
A. I didn't tell them anything about the rock.
Q. Did you point out to LeRoy J\foCraw, "I want you to note
there's the rock he tried to hit me with 1"
A. I did not.
Q. You didn't. Did yon look for tlie lmife?
A. No, I did not.
Q. Didn't look for the knife although you knew he must
lrnve lost it or lrnd it on him.
A. I went some,1.rhere to wash my faee; I was bleeding considerable, and after I did all I could to call the ambulance for
him. then I went somewhere to wash myself and take ca re of
myself. I was cut right bad and bleeding freely.
Q. Bleeding very copiously judging by these garments you
exhibited.
A. The undershirt, I say, was lots more bloody than that
was.
Q. And so you went on to take ca re of yourself after yon
hit him.
A. Then I went on to wash the blood off mvsclf.
Q. Did you come back then to point out t~ anybody where
the rock was and the knife was?
A. No; when the ambulance came hark I went in my car
and went to my place of business.
Q. Did you tell Mr. Fizer that you had seen that man with
a rock that big (Indicating) in his hand?
page 174 ~ A. No, sir.
Q. Did yon tell Mr. Fizer, ''Look, Mr. Fizer,
and you will :find the rock he tried to hit me with''?
Q.
A.
Q.
A.
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A. No, sir ;J didn't tell him about no rock.
Q. Why didn't you tell him, Mr. Burford?
A. I thought about telling him what he had in his hand when
he cut me. ·
Q. That was an hom· later after this happened f
A. He said about 6 :30; the thing happened about 5 :30. It
might lmve been around close to an hour.
Q. And you didn't tell ::M:r. Fizer that you saw this man
have a rock in his hand with which you thought he was fixing
to hit youf
A. He raised upQ. But you didn't tell Mr. Fizer thaU
A. No, sir.
Q. Did you tell LeRoy McCraw tha.t?
A. No, sir.
Q. But you went back later that nigbt?
A. Around 11 :00 o'clock.
Q. Did you go down there iooking for LeRoy McCraw
around 6 :30?
A. No, sir.
Q. Did you leave word for him to come back to your station?
A. I don't think I went there until 11 :00 that night.
Q. You didn't leave word to have LeRoy to
page 175 ~ come to your place T
A. I just don't remember.
Q. He did come to your place?
A. I remember him coming there that night, but I didn't
go there until 11 :00 o'clock that night.
Q. As a matter of fact, it was 11 :45, wasn't it¥
A. Something around 11 :00 or after.
Q. When LeRoy Mc Craw came out to your place, wl1at di cl
you tell him about this assault on you!
A. What did I tell LeRoy l\foCraw f
Q. What did you tell him that Thompson did to you 1
A. I told him I was cut pretty bad on my chin.
Q. What did you say to him relative to what he had used
to cut you with 1
A. I told him I thought I was cut with a knife.
Q. Didn't you tell him, "Come to think of it", or, "After
thinking it over, I believe he had a knife'' f
A. I.told him I thought I was cut with a knife.
Q. I am just asking you a perfectly simple question. Did
you or did you not tell LeRoy McCraw, in effect, this : '' Since
thinking it over, I believe he had a knife?"
Q. I told him I thought I was cut with a knife.
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Q. Do you deny that you told him that 1
A. I told him I thought I was cut with a knife.
Q. What made you say you thought you were cut with a
knife when you knew you were cut with a knife f
A. I told him I was cut with some sharp instrupage 176} ment.
Q. Does it make any difference ,,rhat you were
cut with Y
A. No, sir.
Q. Do you deny that you used these words, in effect : '' Since
thinking it over, I believe he had a knife''f
A. I told him that I believe I was cut with a knife.
Q. You had already told Mr. Fizer to go to look for a knife.
He did go to look for the knife T
A. That's right.
Q. Now, then about 11 :45, you went down with a committee
to find this knife, didn't you T
A. These boys were going home, and some were in my car
and some in another car.
Q. What boys?
A. Aubrey Jones, Buck Drewry, and myself; three of us together.
Q. And you and a boy named Drewry, and the Jones boy¥
A. That's right.
Q. They had been out to your place?
A. That's right.
Q. I suppose you closed up about that time f
A. I hadn't closed up.
Q. It was approximately time to close up?
A. I was taking them to the filling station.
Q. And when you got there, what did you do?
A. I told him to go in the filling station to borrow a flasl1light to look around and see if they could locate a knife.
Q. Did they do it T
page 177 } A. They went in the filling station to get the
light. LeRoy McCraw and the colored boy and
Aubrey Jones and Buck Drewry, all of them was out there
looking for it.
Q. Now, when they came out of the filling station, who had
the flashlight?
A. I don't just remember. I was in the car; I didn't get
out of the car.
Q. You didn't get out of the car Y
A. I didn't.
Q. You don't know who had the flashlight?
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A. I clon 't remember.
Q. W110 found the knife?
A. Jones found the knife.
Q. Does it come within your knowledge, Mr. Burford, that
LeRoy McCraw walked along with the flashlight looking for
the knife and Jones walked behind him, and after LeRoy
walked along looking for the knife Jones came behind him
and said, '' Here it is''?
A. Heard-I heard in the Courtroom young Jones he said
he had the knife.
Q. And young Mr. Jones found it walking right behind Mr.
McGraw?
A. That's right.
Q. This knife has the name of Thompson on it too, hasn't

iU
A. I don't know if it has. She said it's not his.
Q. Can you read?
page 178 ~
A. I have to have my glasses.
Q. Well, I '11 read it to you. ''Compliments,''
and then something's rubbed out, "Thomson-T-H-O-MS-0-N-Thomson' '. Do you know whether or not that's right
that that's on there 1
A. No more than I heard what they said.
Q. You do know there is a Mr. Thomson-T-H-O-M-S-0-Noperating a store at Cifax, do you not?
A. I have heard of that.
Q. And does it come within your knowledge that as a souvenir of his 50th Anniversary in business he put out a number
of those lmives in the Countv?
A. All I heard about that° I heard vou all call his name in
the Court when we tried the case. ·
Q. But this knife strangely enough has the name of Thompson on it, hasn't it?
A. I don't know if it's true or not.
Q. I want to exhibit that to the jury if they m·c interested
in seeing that. (Knife handed to the jury.)
Q. And that, Mr. Burford, was around a qna rter of 12 :00
that night, was it not?
A. What was that?
Q. Wasn't that about a quarter of 12 :00-11 :45?
A. I'd say about that time; I don't know just what time
it was.
Q. Hadn't they then put out the lights at that pnrticular
station; the outside lights f
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J)age 179 }

A. I don't just remember that either.
Q. You say you didn't see that knife that night 1
A. All I saw of that knife was when Jones handed it to
:.M:cCraw and McCraw said, ''Give it to me"; and he took the
knife and shut it up in his pocket.
Q. You didn't even take it in your hand 1
A. No, sir.
Q. Now, would you mind telling the Court and jury why
you didn't take it in your hand and look at it, Mr. Burford,
since you went down to find it?
A. Well, I was close as from here to the gentleman there
(Indicating), and LeRoy said, ' 'Give me that knife" ; and
I saw him with the blade in his hand and I had seen it just
the same as they had seen it.
Q. Having been cut with it-you thought you were cut with
it-and having gone down to find it, and having found it, you
didn't bother to take it to look at it¥
A. I didn't see no need of it.
Q. Didn't look to see whether there was any blood on it f
A. Yes.
Q. You didf
A. He held it up and you could see there wa.s something on
the blade.
Q. Did they then say, ''There's blood on it" f
A. Some of them said it was blood on iL
Q. And though it was your own blood, you still
page 180 } weren't interested to take it in your hand and look
at it?
A. I didn't see any need for it.
·
Q. Didn't you take them-those boys-do,vn there to 11lant
that knife?
·
A. Never saw it before in my life.
Q. Now, you say you didn't hit this m~m hut oncc1

By Mr. Oliver (Interposing): Mr. Spencer, that man's
deaf; he can't hear yon when you turn your hack on him
like that.
By Mr. "\¥hitehead: And he said he hit him twice anyway.
By Mr. Spencer (Continues examination):
Q. This is the shirt you had on that night (Indicating)?
A. That's the shirt I had on that afterno011, 5 :00 o'clock.
Q. Well, you said it was dusky dark?
A. Night is dark.
Q. Real, sure enough night, and this is the blood that eame
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from you (Indi~ating shirt and blood stains) f
A. That's right.
Q. In whose· possession have these shirts and handkerchiefs
been from O~tober 20th until the time they were introduced
in the Trial Justice Court Y
A. I had them in a drawer and then I left them at Mr.
Oliver's office.
Q. What date was this trial tried in the Trial Justice Court '1
A. I just don't remember.
Q. Well, maybe I can refresh your memory. It
page 181 ~
was on the 7th day of January; is that right 1
A. I believe it was.
Q. Yes, sir. Then from October 20th until January 7th you
had these (Indicating)?
A. I did.
Q. They weren't turned over to the officers and weren't kept
by the investigating officers T
A. ·No; but if they asked me for them I'd have given it to
them.
Q. Now, Mr. Burford, you say this ·wasn't a golf stick at
all that you used on this man, or a sawed off golf stick?
A. No, sir.
Q. ,vhat was it?
A. It was a piece from a. window sash out of a bath room.
Q. Did it have any metal or iron on the end of iU
A. It did. It had two small pieces of flat iron on the end
of it.
Q. What you call angle irons T
A. J nst short. You can get them at a 5 and 10 cent store.
Q. And only had one Y
A. One side of it.
Q. Didn't yon testify in the Trial Justice Court that it was
a window sash with two ang·le irons on it f You did sav in
the Trial Justice Court it was a piece of window
page 182 ~ sash with two angle irons on iU
A. No; but that's whnt I meant; one iron comeR
out like-here's the corner of the window and the iron comes
up like this (Indicating) and you can screw it together to hold
it, and you can use it to arrange m1ything.
Q. But you knew what an angle iron was and it is much
heavier than what you told about it. ,vhy did you tell the
Trial Justice this had two angle irons on it?
A. I don't know the name of what it was.
Q. What became of tliat instrument?
A. I throwed it away.
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Q. Where?
A. Somewhere along where we had the trouble at.
Q. Didn't you say in the Trial Justice Court that you threw·
it away right at the scene 7
A. Right where we had the last difficulty. I told the Court
I threw it over in the cedars and shrubbery.
Q. That space is just as wide open as this floor here except it has trees.
A. It has shrubbery and trees.
Q. No reason why it couldn't have been found or observed
by anyone there 1
A. No; I reckon it could.
Q. You just pitched it out into the grass?
A. Pitched it over there and left it there.
Q. Diel you ride up here to the Trial J usticc Hearing with
Mr. A. V. Arthur over there (Indicating}?
page 183 } A. I certainly did.
Q. Did you tell him then where you threw this
instrument T
A. I don't just remember. I didn't tell him where I threw
it, but he asked me, he said something about a. golf stick.
I told him it was a mistake about a golf stick; it was a piece
of window sash.
Q. Didn't you tell Mr. Arthur that you threw it away somewhere along the road after you left there?
A. No, sir; I didn't tell him that. But I did tell him-ho
said it was a golf stick and I said, '' here did you get the idea
it was a golf sticld It was a piece of window sash". I didn't
tell him so, but I told the Court where it come from. Arn.l
I went over there last night and measured it to see what the
measurements were.
Q. When did you throw that away!
A. How is that?
Q. When did you throw that away?
A. At the same time we had the trouble.
Q. Right after you hit him i
A. That's right.
Q. Now, Mr. Burford, for what purpose did yon have tlu~
instrument, or piece of sash, in your car Y
A. Well, I have a little real estate and I do repair work on
it myself and have it done; and so after thii;; window was bad
and been repaired, I had a new windo,,r sash put in there, and
I taken this piece to lay it in there to take thii;;
page 184 ~ iron to use on something else. And you can look
in my car and you will find tools in it.
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Q. Why did you throw it away to use it somewhere else 1
A. I was going to take the iron off and use it.
Q. But you changed your mind after you hit the man?
A. I certainly did.
Q. It ceased to be useful then f
A. Yes, sir.
Q. I referred several times to a Mrs. Burford out there.
Is there a Mrs. Burford out there or not Y
•
A. No, sir.
Q. The lady is Mrs. Barnette?
A. Yes, sir ; Barnette.
Q. Mr. Burford, when you went back down there at 11 :00
o'clock, or 11 :45, to look for the knife with these two young
gentlemen, did you look for the rock too?
A. Well, we didn't. There was plenty of rock there, Mr.
Spencer, at that time; anybody could see rock there.
Q. The witnesses have testified that they have never seen
any such rocks as you describe there.
A. Not now there ain't because I noticed since this happened all of them have been moved.
Q. All of them f
A. Pretty much so; some of them are there.
.
Q. Somebody's just got them and moved them away. But
did you look for the rock f
A. No, I didn't.
page 185 ~ Q. You knew that man had picked up a rock
and started to hit you with it f
A. That's right.
Q. And you went back to look for the knife. You didn't
knock him in the liead because he was using a knife on you,
did you?
A. Well, I hit him to defend myself; to keep him from hitting me with a rock.
.
Q. But you went back for the knife, didn't you?
A. Yes, sir.
Q. And you didn't look for the rock which was the real
reason for hitting him in the head.
A. No, sir; didn't look for the rock.
By the Court: You 're repeating· a good deal.
By Mr. Spencer: I'm afraid so.

Q. How much did you pay this man, Mr. Burford f At what
rate did yon pay Thompson?
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A. Paid him-supposed to pay him $8.00 a week. That was
his agreement to work for me.
·Q. And not, as he says, a dollar and a quarter eacl1 night
that he came out theref
A. Well, I was supposed to pay him $8.-00 a week and he
was supposed to furnish his own way of getting out there;
lmt I always went down and brought him out there.
Q. You agreed to pay him $8.00 a week for
page 186 } working two or three nights a week!
A. That's right.
Q. And you didn't owe him anything for Friday night;
you all trusted him?
.. A. He told me he was going to work it out

~7·

By Mr. Spencer: That's all. ( _.,
By Mr. Whitehe:d:
The witness stan~e.TT ~
MR. L. H. JUSTICE,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Whitehead:
· Q. Your name is L. H. Justice?
A. Yes, sir.
Q. You live at Madison Heights, Virginia 1
A. Madison Heights, Amherst County.
Q. What is your occupation in Amherst County?
A. I am Justice of the Peace over there now.
Q. Mr. Justice, do you know Mr. George W. Burford, the
clefendant in this case?
A. Yes, sir; I been knowing him for several years.
Q. Do you know what l1i!:; ge11eral reputation is
pag·e 187 } for truth and veracity?
By Mr. Saunders: I object to that; it shou]d be in the eommunity in which he resides.
Bv Mr. Whitehead!
· Q. Do you know what his general reputation is in the community in which he resides for truth and veracity?
A. Good.
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Q.
A.
Q.
oath

Goodf
Yes, sir.
Knowing that reputation, would you believe him under
in a matter in which he is interested t
A. I sure would.
By Mr. Whitehead: Take the witness.
CROSS EXAMINATION.

By Mr. Saunders:
Q. Do yon know his reputation-do you see him often over
there where he lives nowT
A. Well, for the last three years I1e moved over in Amherst;
he lived over there.
Q. For the last three years have you been living close to
himf
A. Well, for-well, not nearly the last three years. Here
about a year ago, I think he mov~d; I can't keep count of it,.
but he moved to Bedford.
pag-e 188 ~ Q. I think he testified he's been there for about
two years. You don't know anything about him
·
since he's been in Bedford?
A. No, sir.
Q. Where did he live in Amherst County V
A. He lived out beyond down where the Elion Road is, this
side of Price Store.
Q. About how far is that out from Lynchburg Y
A. About five miles.
Q. Did you know him before he moved out theref
A. Yes, sir.
Q. Do you know that at the time he opened, operated a
business in Amherst he was on parole from the Federal
Board?
By Mr. Whitehead: We object to that.

IN CHAMBERS.
By Mr. Oliver: We want to move for a mistrial on the
question that Mr. Saunders asked the witness.
By the Court: Motion overruled.
Bv Mr. Saunders (Continued examination):
.,Q. How long, Mr. Justice, have you known Mr. Burford?
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A. I reckon I been knowing him, I expect, for
page 189 } 20 years.
Q. Did you know him intimately before he came
over to A.mhersU
.A. Never had any dealings with him, but he used to run a
taxi-cab business in Lynchburg; I worked on the railroad
at that time, and he had a taxi office right off First Street
from the depot there and I used to just know him.
Q. And so you didn't know him then until-well enough
to know his reputation at that time, did you 1
.A. No, sir.
Q. The only time you lmew him well enough to know his
reputation was since he was living in Amherst?
A. Yes, sir; I never knew anything against the man except
what happened over 3 or 4 years a.go, you know.
Q. How long did he live over in Amherst?
A. He lived there about two years.
Q. Do you know the people he associated with!
A. Not particularly.
Q. You never knew them f
A. Some of them. I just been knowing him and knowing
he been around different places with him, and down to meet
him at filling stations and different places.
Q. Prior to this trouble out there at Peakland Service Station, how was he T
A. He seemed mighty nice.
Q. Prior to this trouble in October 20th, you never heard
his reputation discussed while he was in Amherst!
A. I don't know as I had; looked like e,rerybody
page 190 ~ knew him and I been knowing him.
Q. But you are just going by just knowfog him
and seeing him?
A. I just never heard anybody saying anything against
him in any way, shape or form.
Q. You never heard anybody say something for him 1
A. I heard somebody say something for him.
Q. Tha.t was before he moved here or after
A. Since he moved from Amherst I heard someone say,
"George is doing fine; behaving himself and doing fine".
0
/

By Mr. Saunders: That's all.
The witness stands aside.
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MR. N. H. REASOR,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Oliver:
Q. Mr. Reasor, I believe you are an investigator for the
A. B. C. Board T
A. Inspector.
Q. And your territory includes the Boonsboro section in
which Mr. Burford lives!
A. Yes, sir.
Q. How long have you know Mr. Burford?
page 191 ~ A. I have known who he was for about 5 years,
I guess.
Q. Do you know his general reputation for truth and
veracity in the community in which he lives Y
A. All I have heard concerning him in the last 3 or 4 years
has been in his favor. Now, as far as before that, it was
my understanding that he had a reputation for fooling with
whiskey.
Q. '\Ve weren't speaking of that. I asked you the question
of truth and veracity, whether or not lrn 'd tell the truth.
A. I think he would, and in my dealings with him he seemed
to have alwavs been truthful.
Q. On the basis of his reputation, would you heliern him
on oath in a matter in w·hich he is concerned!
A. I believe I would.
By Mr. Oliver: Take the witness.
CROSS EXAMINATION.

By Mr. Spencer:
Q. Where do you come from originally f
A. I was born in Lee County, Virginia.
Q. That's almost as far west as you can get.
A. Almost.
Q. And you went with the A. B. C. Board when the present
laws came into effect f
A. Shortly afterward.
Q. And the A. B. C. Board moved to :L.ynchpage 192 ~ burg some few years back Y
A. 1935.
Q. 1935?
A. Yes, sir.
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Q. And you l1ave only lived in this vicinity since 1935?
A. Yes, sir.
Q. You didn't know George Burford, never heard of George
Burford, I suppose, when you came to Lynchburg?
A. Not until after I had come to Lynchburg.
Q. vVben did you first hear of him?
A. Well, it was shortly after I first came here.
Q. Shortly after you first came here?
A. I don't remember the day.
Q. When did you first know him Y
A. Well, the first that I really knew much about him wa8
after he came back from a term he pulled.

By Mr. ·whitehead: Now, if it please the Court, we object to that.
By Mr. Spencer:
Q. Some time after 1935, wasn't iU
A. He had a piece of property out on this road and he hacl
people in it ·we had had trouble with holding an A. B. C.
License. He came to me and wan tecl to know if he couldn't
get a license and I told him I didn't feel like at that time he
could because it was just passed.
Q. That's all I was getting at. The first I knew of himor rather, the first you knew of him and knew anypage 193 } thing about George was when he came to see about
getting an A. B. C. License.
·
A. I had heard about him, though.
Q. I mean since you knew him?
A. Yes, sir.
Q. Before that time, I take it, you jm,t may· have henrcl
something about him in a general way?
A. Yes ; more or less in my line.
Q. Yes, sir. All right then. Then from that time on all
your dealings with him and all your knowledge of him was
when he was trying to get an A. B. C. Lieense and since he's
had an A. B. C. License, isn't that right.!
A. Yes.
Q. Then he was on his good belrnvior then? At that time
he would naturally be.
A. A far as I could see, he was.
Q. The A. B. C. Board wouldn't be granting R license to a
man if they knew he was misbehaving or if you knew he was
misbehaving?
A. I hardly think so.
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Q. You investigated him subsequently. vVhen did he get
this A. B. C. License!
A. I don't know exactly; but it's been a couple of years
ago.
· - ::
.
Q. At that time he moved out there Y He said that wa8
going on two years.
.
A. No, he didn't get a license when he first
page 194 ~ moved; he had been out there some time before he
got a license.
Q. If he was right in saying he was out there only a few
years, he got the .A.. B. C. License since that time Y
A. Since that time; it's less than two years.
Q. I presume, Mr. Reasor, that you investigation-observation, we '11 say-of him was not so much for what his reputation for truth and veracity was, but what his behavior in
other respects was; isn't that right T
·
.A.. Yes.
Q. Whether he wa.s law-abiding at that time¥
A. Yes.
Q. Rather than will he tell you the truth Y
.A.. Yes. Of course those things drive it in when you are
making an investigation.
Q. But the principal thing you were getting at was his
fitness to get an A. B. C. License, which meant could lie sell
liquor or run a bawdy house.
A. That's right.
Q. And I take it he had been under obse1·vation for some
time in order to get a license?
A. Yes, sir.
Q. And people go to considerable expense and trouble sometimes to get them?
.A.. We consider that.
Q. I think Mr. Burford probably did too, didn't he?
A. I think so.
Q. And that being the situation, and you l1aving
page 195 ~ him under some observation, and he knowing it,
was the period of time in which you knew him 1
A. Yes.
Q. And you were finally convinced, I take it, that he waH
reformed and behaved himself and that he was fit to have a
license?
A. That's the way I found him.
Q. And it was, I take it, upon your recommendation that he
got a license-yours and some other, perhaps?
A. Yes; we had a hearing on it and he had several charac-
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ter witnesses come in and testified both for and against it.
Of course, some were opposed to the licensing being at that
location.
Q. Those who were against it, did they say he had a reputation for truth and veracity!
A. I don't think that was brought out because people in
the neighborhood didn't know him.
Q. Those that were for him, did they say he was of a good
reputation for being truthful Y
A. Yes, sir.
Q. Was there anything that the Board had there that helped
himY
A. Not necessarily; but the ones that were opposed I don't
suppose knew him personally; they just knew of the place.
Q. What were they opposing him forY
A. They were opposed to the location. That was the main
opposition; people in the neighborhood didn't
page 196 } want it there.·
Q. And it was during the course of that investigation that you, from these people interested one way
or the other, that you got that idea, that information, as to
his reputation for truth and veracity Y
A. Yes, sir.
Q. You don't really know the people with whom he associates, with whom he runs around, do you?
A. I don't know his personal friends.
Q. You don't lmow his personal friends?
A. No, sir.
Q. You don't know anybody living· within a mile or two
or him that would say that he was a truthful man and would
believe him under oath even though he was facing the penitentiary?
A. I don't know that they went in so deep.
By Mr. Spencer: That's all.

R,E-DIRECT EXAMINATION.
By Mr. Oliver:
Q. I believe the substance of your testimony is that from
your investigation and people you have interrogated, he had
a good reputation for truth and , 1 eracityf
A. Yes, sir.
Q. And on the basis of that reputation, you'd believe him
on oath in a matter in which he is interested?
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A. Yes, sir.
The witness st.ands qside.
page 1'97

~

MR. ROvVLAND HAMNER,

called as a witness in behalf of the defendant, being· duly swom, testified ns follows :

DIRE·C'r EXAMINATION.
By Mr. ,vhitchead:
Q. Mr. Hanmer, I believe you live in the city of Lynchburg?
A. Correct, sir.
Q. Do you know Mr. George W. Burford?
A. Yes, sir; I have know George Burford practically all
my life. "\V c worked for the Lynchburg Traction and Light
Company together for a number of years.
Q. I believe within the last year or so you operated that
place for a while out on the Boonsboro Road t
A. Snyder's old club.
Q. Snyder's old club Y
A. That's correct.
Q. And, of course, while you were operating it, you were
there?
A. At my own place f
Q. Yes.
A. Yes, sir.
Q. That's very near the place George Bnr:forcl operates
now?

A. About a half mile, I guess.
<J. Do yon know what his general reputation in that comrmmity is for truth and veracity!
A. Good.
Q. Knowing that reputation as you do, would
page 198 ~ you believe him under oath in a matter in which
he is interested?
A. I would.
CROSS EXA!ITNATION.
Bv Mr. Saunders:
· Q. Mr. Hamner, who in that community have you ever
]1eard talk about George Burford's reputation?
A. Well, in a general way, I have heard Mr. Jones-runs
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;1 gasoline station. I don't know as I could call a lot of
11ames.
Q. Could you -call anybody else's T
.A. That's one; that's all I can remember right now.
Q. That"s about two miles from there7
A. From where 7
Q. From Mr. Burford's place..
A. To where!
Q. To Jones' place.
.A. Oh, I'd say two miles, yes, sir.
Q. How long did you operate Snyder's Club 7
.A. I was out there about 90 days.
Q. Don't you know-you say you have known George Burford for a long time-that at one time in Lynchburg he had
a bad reputation, when he lived there, for truth and veracity!
A. No, sir; I do not.
Q. You don't know thaU ·
.A. No, sir.

By ]\fr. Saunders: That's all.
By the ·witness: Can I say some more, if I
want to?
By Mr. Whitehead-: Tl1at's all right. Stand aside.

page 199 }

The witness stands aside.

l\tIR. KARL HOPKINS,
called as a witness in behalf of the defendant, bein~ duly
sworn~ testified as follows!
DIRECT EXAMINATION.

By Mr. Whitehead:

Q. Your name is Mr.. Karl Hopkins t
A. Yes, sir.
Q. ,Vhere do you live·?
A. Lynchburg.
Q. I believe you and your brothel' are in the real estate
business there?
A. Yes, sir.
Q. You all do business not only in the city of Lynchburg
but in the surrounding counties, do you not?
A .. Yes, sir.
Q. Do you know lvlr. George W. Burford, the defendant
here!
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A. Yes, sir.
Q. Do you know what bis general reputation in the community in w.hich =he lives is for truth and veracity!
A~ As far as I know it is absolutelv o. k. I
page 200 ~ been doing business with George Burford when
I wa.s with Walker and Calvert, then I was in
business for ·myself, I guess, for 15 or 20 years. I have sold
him rig·ht much real estate and insurance and handled rents
for him; and as far as his honesty, I think it is absolutely
o. k.
Q. Well, knowing that reputation as yon do, would you
believe him under oath in a matter in which he is interested"?
A. Yes, sir.

By Mr. Wbitehead: Take the witness.

CHOSS EXAMINATION.
By Mr. Spencer:
.
Q. Mr. Hopkins, you have associated with Mr. Burford
sociallyt
A. No, sir.
Q. Do you associate with Mr. Burford's friends and neighbors!
A. No, sir.
Q. You are basing your statement on your personal relations, arc you not V
A. On my business and been knowing him over a period
of 20 years, I said, and been dealing· with llim. It's all been
absolutely on the level.
Q. You have his rental properties in Lynchburg, I think,
in your care f
A. Yes, sir.
page 201 ~ Q. Your real basis for your testimony is then
that so far as you are c.oncernecl, in your personal dealings with him, that they have been satisfactory
and you find him o. k. f
That's absolutely o. k.; correct.
Q. Not that you have heard other people discuss his reputation for truth and veracitv?
A. I don't think that I have heard any~dy discuss it.

A:

By Mr. Spencer: I move your Honor-since he is basing
it on personal experience-I move that the witness's testimony ·be stricken.
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II.fr. Rucker Mitchell.
By Mr. Oliver: Socially, Mr. Spencer, he is.
By the Court : The answer to that question should be based
not on what you, individually, think of the person, but on
what people think of him with whom he associates. Your
answer should be based upon what the people with whom
he associates think. Do you know what his reputation is
among· the people with whom he associates?
By the Witness: No, sir; I wouldn't know.
By the Court: Do you frequently see people
page 202 ~ with whom he is seen and with whom he deals,
and with whom he associates f
By the Witness: Yes, sir.
By the Court: I think that's a borderline witness. Leave
it in.
By Mr. Spencer: That's all; stand aside.
The witness stands aside.
By the Court: I'll state to the jury that the reputation
can't be proved by what the person individually thinks of a
person, but what the people in the neighborhood think of
him.
MR. RUCKER MITCHELL,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Oliver:
Q. Mr. Mitchell, you are· a County Officer for the County
of Bedford?
A. Yes, sir.
Q. Did you have occasion to see l\fr. Burford on the morning after the difficulty took place in OctoberT
A. Yes, sir.
page 203 ~ Q. Did you observe a cut from llis lip somewhere to his chin 1
A. Yes, sir.
Q. Can you tell the jury the nature of that?
A~ ·wen, it was a place cut from his lip down to the edge
of his chin (Indicating).
Q. Have you noticed a scar on J\fr. Burford's chin since
then?
A. Yes.
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Q. I '11 ask you whether or not the sca.r was the place where
he was cut¥
A. Yes, sir.
Q. I '11 ask you whether or not that was a deep or just a
little scratch; a deep cut or a little scratch V
A. I'd say it was a right deep cut.
Q. Were there any other places on his chin Y
A. No, sir.
Q. I'll ask you whether or not, Mr. l\fitcbell, you looked
at tl1e place close]yf
A. Yes, sir; I looked at it several times.
Q. From your obserYation of that place, could it have
been made by a fingernail scratch or could some instrument
cut him?
A. Looked like to me some instrument or a knife; I don't
see how a fingernail could have done it.
Q. Were there any other scratches or wounds on his face?
A. No, sir.
page 204 ~- Q. Mr. Mite.hell, how long have you know Mr.
Burford?
A. Since he's been at the location he is; that's for about
18 months, I think.
Q. Do yon feel you know his reputation for truth and veracity in that community?
A. I think so.
Q. What is that reputation Y
A. Good, so far as I know.
Q. On the basis of tl1at reputation would you believe him
on oath in a matter in wl1ich he is c.oncerned?
A. Yes.
CROSS }JXAMINATION.

By Mr. Saunders:
Q. Mr. Mitchell, who in that community have you heard
discuss his reputation V
A. I heard Mr. Rowland Hamner when he was out there.
Q. He onlv bad a business out there for 90 davs.
A. It was"'only a short while ; I don't know just how long.
Q. Who else has been living in that community for a considerable time Y
A. I don't know tha.t I have discussed it with anybody that
lives right near him other than Mr. t.l ones or somebody that
lives in the city of Lynchburg.
.
Q. So you really haven't discussed his reputation in the
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,community in whicl1 he operated his place of business, have
you?.
}Jage 205 }· A. No, sir; nobody that lives rig·ht near him.
Q. Mr. Mitchell, do you undertake, or are you
:an expert on how deep a cut that long, sharp fingernails would
make!
A. No, sir; I wouldn't say I was an expert, but I don't
think anybody else would have to be an expert to tell about
that cut.
Q. You didn't see that cut until the next day, did you f
A. No, sir.
Q. What was the occasion for :Mr. Burford pointing it ,out
to you?
A. He didn't have to point it out to me; I saw it.
Q. Didn't he have a tape or something over it Y ·
A. He had a piece of tape aeross it.
Q. And you could see it above and below that tape?
A. Yes, sir.
Q. Well, it's been testified here by several witnesses that
above and below that it wasn't a deep cut.
A. It might not have been as deep above and below it as
it was under it

By l\fr. Saunders: That's all.
The witness stands aside.
Note: ( Then and there Court adjourned for supper from
6 :~OP. M. o'clock to 7 :30 P. M. o'clock of the same day.)
JJage 206}

:NIGHT SESSION.

By Mr.. Saunders: I think the character witnesses should
be excluded at this time.
By the Court: There's no harm in that. Yes, I expect
they should be. Let the character witnesses go out too, at
this time, if they haven't been examinecl
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called as a witness in behalf of the clefendant, being duly
sworn, testip.~d _as follows:

DIRECT EXAMINATION.
By Mr. Oliver:
Q. Mr. Glass, you live in the city of Lynchburg, I believe°l
A. Yes, sir.
. Q. In the year 1939, were you working at a filling station
that was on October 20 run by Mr. LeRoy Mc:Graw and is
known as the Peakland Tavern Y
A. It was run by :.MeCraw ¥
Q. Run by McCi·aw on the 20th of Oetober this vear ancl
known as the Peakland Tavern, then did you worli at that
place orice f
A. Yes, sir.
Q. When was that 1
A. 1939.
Q. I '11 ask you to state· whether or not, l\tir.
page 207 r Glass, while you were working there if any rock
was hauled there and put around the ground!
A. Yes, sir.
By Mr. Saunders: I object to that as being too remote in
l9H9. The situation is what existed there in 1.940.
By the Court : Are you trying to prove character t
By :Mr. Oliver: No, sir.
By the Court: No.
By Mr. Oliver: I can't understand the Court's ruling.
By the Court: I can't see how it could be admissible if
it can't be connected.
By Mr. Oliver: The question asked Mr. Glass was if he
was working there when some rock was put out around the
filling station.
By the Witness: Yes, sir; they were brought there.
By Mr. Oliver: ( Continues examination)
Q. Tell the jury the size of those rocks f
A. From that size (Indicating) up to the size of about
your fist. They were stuck around the grass, you
page 208 ~ know, around the edge to keep people off the
lawn that would drive over. Before they were
put there, they would drive ~ver in bad weather with cars
and get-tear the grass to pieces and we'd have to get a
car to push them out. That's why they were put there.
Q. How many tons were there?
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A. I reckon there was rock from here to the door (Indicating).
By Mr. Oliver: That's all.
CROSS EXAMINATION.
By Mr. Saunders:
Q. I believe you testified from about that size (Indicating) to the size of your fist?
A. Yes, sir.
Q. That was in. October, 1939?
A. October, 1939, I was working there for the place of a
man who was sick; I didn't WQrk there but six days.
Q. You didn't know how long· those rocks stayed there 1
A. No, sir ; I didn't.
Q. When did you-Have you been back since?
A. No, sir.
Q. When did you know you were going to testify about this
case?
A. About a week ago.
Q. You didn't go back to see whether the rocks were there?
A. No, sir; I didn't.
page 209

~

By Mr. Saunders: I move that that evidence
be stricken as irrelevant.
By the Court : Motion overruled.

The witness stands aside.
MRS. MAGNOLIA M. M.A!SSIE,
called as a. witness in belmlf of the defendant, being· duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. ·whitehead:
Q. Your name is Mrs. Magnolia 1\L :Massie?
A. Yes, sir.
Q. Where do you live?
A. 210-lltb Street.
Q. That's the city of Lynchburg!
A. Yes, sir.
Q. Where do you work regularly?
A. Craddock-Terry.
Q. Craddock-Terry?
A. Southland Plant.
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Q. Do you work on1 week-ends for Mr. Burford any times?
A. Yes, I do.
.
Q. Do you work there most every week-end?
A. vVell, I have been working· right regular up until the
last three weeks and I have been sick and I can't work.
Q. Were you working there, Mrs. Massie, on
page 210 ~ October of 1940 Y
A. Yes, I was.
Q. On the week-ends!
A. Yes, sir.
Q. Do you remember the day when this altercation took
place between Mr. Burford and :!\fr. Thompson 7
A. vVell, I remember-reallv do not remember the date.
Q. You ·1·emember the happening, don't you?
A. Yes, I remember it happened.
Q. When did you know it happened Y
A. vVell, I remember Mr. Burford giving Mr. Thompson
the monev on theQ. I a:rii. talking about the altercation. When did you learn,
after it happened, that it happened?
A. On Monday morning.
Q. On Monday morning f
A. Yes, sir.
Q. This happened on a Sunday?
A. Yes, sir.
Q. In other words, you learned about it the day after it
happened?
A. Yes, sir.
Q. Well, now, prior to this trouble between these gentlemen, were you working out there on a Friday and Saturday
prior to this Sunday Y
A. Yes, sir.
Q. On tha.t :F'riday night prior to the Sunday,
page 211 ~
did Mr. Thompson work out there?
A. Yes, he worked on a Friday night.
Q. On that night do you recall whether or not any money
was paid by Mr. Burford to him?
A. .&bsolutely I do.
Q. Do you know how much it was f
A. No, I do not. I just saw it was a paper bill, but I
couldn't tell you how much it was, a dollar or five, or wha.t.
Q. Tell us, please, Ma 'am, how you happened to see that f
A. ·wen, we had finished work and I always put my coat
upstairs, and when I came down Mr. Burford and Mr. Thompson was standing· inside right at the beer c.aso, and Mr. Bur-
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ford was standing in front of the cash register and Mr.
Thompson was standing to the left of him. I didn't mean
to hear the conversation, but I yet heard Mr. Burford say,
"'Thompson,'' he says, ''What do you want with this money 7''
He says, "I want it to buy that woman some clothes.. " Now,
that's just the remark. And Mr. Burford says, ''You already in debt to me." And then I didn't try to hear anything· more because I had already got my coat and hat at the
door and was just waiting to get away.
Q. Well, now then, was there any fuss or fight or anything
between Mr. Burford or Mr. Thompson that night?
A. No, indeed.
Q. Tlmt Friday night?
A. No; things seemed to work perfectly smooth.
Q. Well, now then, the Saturday, did you go
page 212 } out tbere to work?
A. I really did.
Q. What time was that approximately!
A. I-Well. I don't know; I didn't get out there until right
around 8 :00 o'clock because we was looking- for Mr. Thomp·
son.
Q. Now tell us wliat ha.ppened tl1at night before you got
out there.
A. Well, Mr. Burford came by the house for me and be
told me, he says, ''Mr. Thompson," he says, "Thompson/'
that's what he said, "Thompson, he's going to meet us between 11th and 12th. "\Ve '11 just drive down Main.'' We
drove down and we didn't see him and we kept driving slowly
along. In front of the curb market we met Mr. Thompson
and his wife; and we stopped and he walked up to the car
and he said he wife wanted to go out, and Mr. Burford said,
'' I don't think she can go.''
Well, they went back then and.be had a talk with her and
when he came back he said, "You just wait a minute." Mr.
Burford hurried him and said, ''We in a hurry.'' And when
he came back he said, "You ,just wait a minute." And so
they stepped inside of the curb market.
Q. Who is, '' They stepped inside?''
A. Mr. Thompson and his wife, and they told Mr. Burford
just to wait a minute. And we waited at least 15 or 20 minutes and they didn't come back. Well, Mr. Burford says,
''I'll get out and go through the market and see if I can see
him.'' And he walked around and he didn't see
page 213 ~ him; and he said, ''Probably they gone back over
to where they live on Main Street..''
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So we .got in the car and drove over to where they live.
Well, someone informed him that they hadn't been there, so
Mr. Burford said, ''I'm compelled to have somebody to help
me if he's not going.'' So he drove to Bluff Street to get
somebody and this man wa.sn 't at home when we came back,
and he said; "Well, I'll go up to Church Street and park and
I'll go down on :M:ain and probably I'll run into him.'' And
he left me in front of Dr. Hunter's office, and I know he was
there; and I sat there and waited for him three-quarters of
an hour, and when he came back he said, ''I don't see anything of him. We better go on.'' And we hadn't been there
but a few minutes before Mr. Thompson and his wife drove
up.
Q. That was out at Willard's Inn Y

A. Yes, sir.
Q. When he came on in what happened?
A. Well, he stood there and talked on the outside of the
dance hall a while, and then he and his wife came over in
the dance hall and talked to me a while.
Q. Well, was he getting ready to go to work then Y
A. No.
Q. WbyY

A. Well, I g-uess he was too much intoxicated.
Q. Was he intoxicated 7
A. Yes ; he wasn't drunk, but he was too much intoxicated
for Mr. Burford to work him.
page 214 ~ Q. You say then he came on past that chain
over where you were working¥
A. Yes.
Q. What happened theref
A. Well, they stood and talked to me a few minutes, and
I told them I had rather thev wouldn't talk to me and talk
to l\fr. Burford because I didn't know anything to do with it.
Q. What were they talking to you about; him not working?
A. Yes; they seemed to be a little angry because Mr. Burford told him he couldn't work.
·
Q. Well, did you hear him-Mr. Thompson-make any
statement there then with reference to what he'd do, or anything!
A. Yes ; he said if Burford didn't hini him now-you all
excuse the expression-but he said he'd come out and tear
np the damn place.
Q. If :Mr. Burford wouldn't work him he'd tear up tlle
dmnn placef
A. Yes, sir.

George W. Burford v. Commonwealth

151

lVlrs. Magnolia M. Massie.
Q. How long did he stay after thaU
A. Well, he didn't stay long after that because customers
come in.
Q. You a.re positive that this is Saturday night before this
fuss between Mr. Thompson and Mr. Burford was hadY
A. I am very positive.
Q. And he did not work that night?
A. No, he did not.
Q. Now, he-Mr. Thompson-has testified here
page 215 ~ today that he did work that night and that you
and he and a driver for Mr. 0. B. Barker, and
Mr. 0. B. Barker went back to town. Is that correct Y
A. That's not correct. We did go back with Mr. Barker
one night, but not that night.
Q. Well, when he came out there on that Saturday night
and was standing· there talking· to you, was he noticeably
drinking then or not t
A. Well, yes; you could tell it. Anybody that's used to
people, that's thrown in public, you can tell pretty much when
they're drinking. Yes, he was intoxicated too much to work.
Q. Well, can you work at an A. B. C. place if you have n
drink!
A. You 're not supposed to, I'm telling you.

By Mr. "Whitehead: Your witness, sir.
CROSS EXAMINATION.
By Mr. Spencer:
Q. You say, Mrs. Massie, that you live at 211A. 210-llth Street.
Q. Between l\Iain and Church on 11th Street,
A. Yes, sir.
Q. What side of the street is that¥
A. It's on the left-hand side going to the Church from
Main.
Q. From :Main to Clmrch !
A. Yes.
page 216 ~ Q. What building?
·
A. It's under the Clark Building·; right next
t,o the Clark Building.
Q. What were your duties at that place!
A. A waitress.
Q. On tables, or booths, or what T
A. Booths.
Q. Are they in the dance hall t
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A. Yes.
Q. How long have you worked for Mr. Burforil?
A. I been working for Mr. Burford since, as well as I remember, since September.
Q. Do you work all the time or jm.;t particular days T
A. No, I work Fridays and Saturdays.
Q. That's the rush time out there?
A. Yes.
Q. And you say that on this partfoular Saturday night
you remember, you know that that was a Saturday night!
A. Yes.
Q. Mr. Burford ca.me by for you f
A. Certainly did.
.
Q. And you went down and finally saw them, that is t<;>
say, Thompson and Mrs. Margaret ·wiley Thompson-you
called her his wife, did you not?
A. That's what I thought she was.
Q. That's what we all thought she was. You saw them
where?
page 217 ~ A. Rig·ht in front of the curh market; that's
where we first met them.
Q. ·what did Mr. Burford tell them then?
A. He told them he couldn't take bis wife out there.
Q. Wasn't going· to take bis wife out there?
A. No.
Q. What was said then?
A. Mr. Thompson said he wouldn't work if she couldn't
go.
Q. He wouldn't work if she couldn't go?
A. Yes, sir.
Q. What did Burford say?
A. He said he needed him.
Q. And then they withdrew into the curb market f
A. Yes, sir.
Q. Tha.t 's dow:n below 12th and 13th Y
A. Yes, sir.
Q. And did you see them any more?
A. I didn't see them anv more until after thev went in
the curb market until they ·came out to the Willard's Inn.
Q. Did be display any anger or anything towards Burford at that timeY
A. No, not to my knowing. I was sitting in the car. Mr.
Burford got out and talked to them.
Q. And then you went around looking for them, even to
bis going back and looking for 45 minutes?
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A. Yes.
Q. And apparently Geo~ge Burford didn't see
them any more then?
.A. No, sir; he didn't.
Q. And didn't have a:ny more trouble with them 2
A. No, sir.
Q. What time would you say he got to the Willard Inn?
A. Well, I imagine it was right around 8:00 o'clock or
probably a little later.
Q. Shall we say conservatively, or liberally, 8 :30?
.A. Well, I wouldn't say it exaetly to the hour or minute,
but it was past 8 :00 o'clock -because I was supposed to be
at work at 8 :00 and I di.du 't get there until later.
Q. How long had yon been there when Thompson came
inf
A. We had been there but a. short time.
Q. So he must have gotten there about 9:00 o'clock or a
very few minutes after f
A. Somewhere in the neighborhood, I guess; I wouldn't
say.
Q. What time did he leave?
A. Well, he left-I couldn.'t tell you that because he went
around and staved around on the other side awhile.
Q. About what time f
A. He clidn 't stay in· the dance hall so very lorig.
Q. Can you give us some idea wlm t time .be left Y
A. I imagine it was right around~ :30 ai1d 10-~oo.
Q. Between 9 :30 and 10 :00 he left?
A. Yes.
page 219 } Q. How did he get out there J
A. I don't know.
Q. You mentioned a car, did you not?
A. Yes; he came out in a car. Some of his friends brought
him, I guess.
Q. You know l1e came out in a cad
A. Yes.
Q. And that, you would say, was around 8 :30 or shortly
after 9:00, and he left by 10:00 o'clock?
A. Yes.
Q. You don't know how he left?
A. No, I do not.
Q. You don't know with whom he ]eft '1
A. No, I do not.
Q. Did you see him leave f
page 218 }

•
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A. No~ f just saw him and his wife go to the door and I
didn't .se.e them go out.
Q. And· they didn't come back in T
A. No, sir.
Q. If ·Mr. Burford said they left there around 1 :00 or
1 :30, he was mistaken 1
A. That was on Friday night.
Q. I am speaking of ,Friday night.
By Mr. Whitehead: I'll interpose to put the Commonwealth's Attorney on notice, to call to the Commonwealth's
Attorney's attention when Mr. Burford said he
page 220 ~ left there about 1 :30, before he interrogates this
witness to that effect. As I recall it, Mr. Burford said he stayed there until around 2 :00 o'clock on Friday night and did not work on Saturday night; and that no
reference to this man saying he left there on Saturday nig·ht
was made.
By Mr. Spencer: My recollection is that he didn't, but
I'll be glad to have the stenographer refer to it.
By the Court: I think that should be done in this case
out of courtesy to the other side; and I think it's proper to
ask her what she said.

•

By Mr. Spencer: (Continues examination)
Q. Then he left there around 10:00 o'clock and didn't appear any more f
A. Yes.
Q. He brought that woman out there with him f
A. Yes ; this was on Saturday night.
Q. The Wiley girl Y
A. Yes.
: I
Q. Did she stay until he left f
A. Sure.
Q. And he was intoxicated f
A. Yes.
Q. At that time Y
A. Yes, sir.
Q. Now, what time did you leave there1
page 221 ~ A. Well, as well as I remember, it was between
1, :30 and 2 :00; but it was nearer 2 :00.
Q. Between 1 :30 and 2 :001
A. Yes.
Q. But nearer 2 :00?
A. Yes, sir.
.

l
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Q. With whom did you leave?
A. I don't remember; I c.ouldn 't tell you who I came back
with that night because I get rides with different people.
Q. You say you don't remember?
A. No, I do not.
Q. Do you know whether or not then you left there with
Mr. 0. )3. Barker?
A. No, I didn't.
Q. You don't remember, but you do remember that you
didn't?
A. I remember I didn't leave that night, that particular
night with hirn.
Q. He does sometimes frequent the place, does he not 1
A. Oh, Mr. Barker comes out quite often, but I have never
come back with him but one time. He's never brought me
home but one time.
Q. And you know it wasn't that night?
A. No, sir.
Q. And you know that Theron Thompson wasn't in that
cad
A. No.
Q. Wbat is the lady's name who lives out there?
A. Mrs. Burford.
page 222 ~ Q. Is her name Mrs. Burford 7
A. That's what I alwavs called her.
Q. Mr. Burford said her name wasn't Mrs. Burford but
Mrs. Barnette, or something like that.
A. I didn't know; I liave always called her Burford.
Q. You know who I am talking a.bout, either Burford or
Barnette?
·
A. Yes, sir.
Q. Did you suggest that sh~ come on and get a ride and
take the air Y
A. No.
Q. Did Mr. Burford yank her out of tbe car and come out
there and vank her out of the car?
A. No. .
Q. He did not?
A. No.
By Mr. Spencer: That's all.
By Mr. ·whitehead: All right; that's all.
The witness stands aside.
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page 223

~

MR. :B.,RANK W. BURKS,
called as a witness in behalf of the defendant, being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Oliver:
Q. Mr. Burks, you are the Clerk of the Trial Justice Court
and Bedford Delegate to the Virginia Legislature Y
A. Yes, sir.
Q. On Monday following Sunday the 20th of October, did
you bond Mr. George Burford for a difficulty he had?
A. Yes, sir; on the 21st day of October, 1940.
Q. At that time did you observe a. cut on the side of his
chin or lip?
A. Yes, sir.
Q. Did you look at that cut closely, M:r. Burks?
A. Yes, sir.
Q. Tell the jury the nature of that cut Y
A. I looked at the cut and ,before I bonded Mr. Burford
I notieed this piece of adhesive tape over his lip (Indicating) near the corner like that, about an inch or an inch and
a quarter long; and it looked like the point of a knife gouged
the place-cut the place, rather; and the adhesive tape was
just holding by the top edge. It seemed that his beard had
grown out and pushed the adheAive tape off the sore.
Q. Was that a deep place or shallow!
A. It was a deep cut.
Q. Were there any other scratches on Mr. Burford's face
or cuts?
A. No, sir.
page 224 ~ Q. Would you have Reen them if they had been
there?
A. Yes, sir.
Q. Please state whether or not, from looking at that place,
if it was a fingernail scratch or a cut with some instrument?
A. It was a cut.
By Mr. Oliver: Take the witness.
CR10SS EXAMINATION.
By Mr. Saunders:
'Q. Mr. Burks, why were you so interested m paying so
much close attention to that cut?
A. I was particularly interested because ·Mr. Burford was
sitting in my office for 10 or 15 minutes while I was busy

George W. Burford v. Commonwealth

157

Mr. Fra1ik W. B11,rks.

with other people, and I noticed the strip on his face and I
did not know what it was for.
·
Q. How did it run?
A. It was just like that (Indicating).
Q. The adhesive cmrnred the cut?
A. No, sir; it was loose; hooked there (Indicating) and
it was slipping.
Q. What was he doing with the adhesive tape!
A. It seemed that his beard l1ad grown up and it would
not stick to the cut that was open and bleeding slightly.
Q. vVhen was that when he "ras up beret
A. 21st dav of October.
· Q. You don't know how be got that cuU
page 225 } A. No, sir ; I do not. Only I was told so.
Q. ~t\..re you an expert about what long finger11ails will do?
A. Am I an expert 1
Q. Yes ; on how much of a cut can be made by a fingernail.
A. I think I know the difference between a scratch and a
cut.
Q. Did you ever have a girl scratch you with a fingernail t
A. No, sir ; I never have.
Q. You don't know how deep a cut a girl can make?
A. Don't know how deep a cut you could make? You could
do it with a pocket knife deep, hut not with a. -fingernail.
Q. How do you know if you never tried?
A. I never seen Mr. Burford cut before.
Q. Have you seen })t:mple scratched before?
A. Yes, sir.
Q. Did you issue the warrant for :Mr. Burfordf
A. I did.
· Q. On whose complaint?
A. I believe it was on Mr. J·ohn Oliver's or someone at
that time.
Q. Issued the warrant for Mr. Burford on the complaint
of Mr. Oliver1
A. I forgot who complained, but I remember he was in
there to give bond. I didn't issue it on the compage 226 } plaint of Mr. Oliver; he was in there to give bond.
And I accepted him on his own bond.
.
By the Court: Is that material in any way,
By Mr. Saunders: Naturally, I think, after he's gone into

it.
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Q. Didn't you know at that time that a man was in the
hospital and in a serious condition 1
A. No, sir; I heard it.
Q. You had heard that a man was in the hpspital and in
a serious eondition 1
A. Yes, sir.
Q. And you know that when a man is bonded out he is supposed to. gire surety!
A. I did. . ·
Q. And you passed upon it and released llim on his own
bond?
A. Yes, sir; I released him on three-he voluntarily came
in three times to give that bond.

By Mr. Saunders: Tha.t's all.
By Mr. Oliver: That's all
The witness stands aside ..
page 227 ~

MR. HERMAN JONES,
called as a witness in behalf of the defendant,
being duly sworn, testified as follows:

DIRECT EXAMINATION.
By !fr. Whitehead:
Q. Your name is Herman Jones f
A. That's right.
Q. Where do you live, Herman 1
A. On Trents Ferry Road; Trents Ferry Road.
Q. You live on Trents Ferry Road?
A. Yes.
Q. What County is that inf
A. In Bedford County.
Q. Where do you work, Herman 1
.A. I work for Mr. Richard Wagner; on his place.
Q. Mr. Richard Wagner?
A. Yes; the head of the Water Works in Lynchburg.
Q. Of the City of Lynchburg?
A. Yes, sir.
Q. On the Sunday night whieh was October 20th, 1940, were
you out at the Willard Inn 1 That is, George's Burford 's
place the night following the afternoon that he and Thompson had had some trouble?
A. That's right.
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Q.
land
A.
Q.
A.

Did you come back from Willard's Inn down to PeakTavern with George Burford Y
That's right.
Who else canie with you!
Buck Drewry come in his ear right behind us.

page 228 ~

By Mr. Spencer: Will the witness talk a little
louder, please Y

By Mr. Whitehead:
Q. Buck Drewry Y
A. That's right.
Q. What did you all come down to that place forT
A. Well, we just come down there just to see if we could
find anything.
Q. Could find anything?
A. See if we could find anything that Thompson cut' Georg·e
with.
Q. Well, when you got down there to Peakland Tavern,
what did you do, Mr. Jones?
A. I went in tbe station to get a flashlight a.nd come back
out.
Q. vVbo 'd you get the flashlight from 1
A. LeRoy l\foCra:w ga.vc it to me.
Q. Then what happened?
A. I went outside and commenced looking around, and in
a few minutes LeR-0y come behind me and asked me to give
the light to hi-qi..; so I gave him the light and he commenced
looking around. And he was about 3 feet in front of me
looking around, and I come right behind him and picked the
knife up.
Q. Did you pick the knife from right up about where he
was standing·, where LeRoy was standing?
A. No, l1e was about 3 feet in front of me when I picked
it up.
page 2-29 ~
Q. Well, I mean was the knife up next to your
feet or next to his feet, or where was it?
A. It was close to mine.
Q. Close to your feetY
A. Yes.
Q. Is this the knife that you found, or does it look like the
knife? (Holding knife up to witness)
A. That's the knife all rig·ht.
Q. Take it and look at it and be sure. (Knife handed to
witness.) Was any blade open 011 iU
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A. That little 1blade was open (Indicating).
Q. The little blade Y
A. Yes, sir.
Q. Well, rig·ht along there where you all found this knife,
is there a lot of rock?
By Mr. Saunders: I object to him leading the witness.
By the Court: You are leading the witness.
By Mr. "\Vhitehead: (Continues examination)
Q. All right. Right .along where you all found the knife,
is it all dirt or rock there, or what f
A. There's gravel.
Q. And you found this in the gravel?
A. It was laying· right on top of the gravel.
Q. When you picked it up, what did you do with it Y
A. When I picked it up LeRoy asked me to
page 230 ~ give it to him, and I did.
Q. You did give it to LeRoy?
A. That's right.
Q. Did you find anything else out there that night except
the knife?
A. Yes, sir; I saw George Burford pick up a black bow
tie.
By the Court: Talk louder, young man; I don't believe
the jury can hear you.
By Mr. Whitehead:
Q. Found a black bow tie?
A. That's right.
Q. Does this look like it? ( Black bow tie l1anded to witness.)

A. That's the one all rig·ht.
By J\[r. ·whitehead: I don't know whether it's been introduced in evidence or not.
By the Court: I don't think they have introduced it.
By Mr. Whitehead: All rig·ht, sir; we '11 introduce it.
Note: (Black bow tie received in evidence and marked
"Defendant's Exhibit G-.' ')

By Mr. Wl1itehead:
· Q. Do you have any interest in this case Y
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A. I don't have a11y at all.
By the Court: Can't you talk louder 1
Bv the Witness : I am kind of hoarse. I'm
sorry, sir, but rhave a cold and I'm sort of hoarse, and I
can't talk much louder.
By the Court : A
· ght.
}Jagoe 231 }

By Mr. Spencer:
Q. Mr. Jones, how old are you?
A. 24 years old.
Q. 241
A. That's rightQ. Single or married f
A. Single.
_
Q. Single. And you work out at Mr. Dick Wagner's on
Trents 1Ferry Road 7
A. Yes, sir.
Q. And live there on the place?
A. Yes, sir.
Q. And you went to George Burford 's pince later that
night?
A. Yes, sir; that's right.
Q. What time Sunday night?
A. Well, I don't know what exactly what time it was; it
was right late.
})age 232 ~ Q. vVas it early or late 'f
A. It was late.
Q. It was late?
A. Yes, sir.
Q. What do you do at Mr. ,va.g11er 'st
A. I am the caretaker of tl1c place.
Q. Caretaker of the place?
A. Yes, sir.
Q. You farm out there Y
A. Not exac.tly farm.
Q. He does run it as a farm f
A. That's right.
Q. Calli you give us any idea, WA.s it 9 :00 or 10 :00 or 11 :00
o'clock when you got there 7
A. .A.round 10 :00 o'clock.
Q. What did you go out there fort
A. Just been going like I always do.
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Q. Did you go in a cart
A. Yes, sir.
Q. It's a pretty good ways from where you live f
A. Yes,· sir.·
Q. Yo.u went in a carY
A. Yes, .sir.
Q. Who went with you t
A. Well,. as well as I remember, Buck Drewry came by
after me ..
Q. Buck Drewry came by after you Y
A. Yes, sir.
page 233 ~ Q. And you went there, as close as you can tell,
about 10 :00 o'clock Y
A. Yes, sir.
Q. And what time was it after you left there to come on
down to the Peakland Service Station 7
A. It was pretty close to close to 11 :00 because when we
got back LeRoy was :fixing to close up.
Q. As a matter of fact, they were closing, weren't they?
A. Yes, sir.
Q. And they had put out the outside lights, hadn't they¥
A. Yes, sir.
Q. Would you deny that if LeRoy said it was 11 :40 and
they started closing at 11 :30?
A. I would say after 11 :00; I wouldn't say what time.
Q. And they were closing up when you got there Y
A. Yes, sir.
Q. Whose car did yon come down inf
A. George Burford 's.
Q. What became of Drewry's carf
A. He was behind us.
Q. Drewry came down in his and you went in Burford 's 1
A. Yes, sir.
Q. And you didn't have a flashlight f
A. No, sir.
Q. Why were you going to look for it instead of George
himself?
page 234 ~ A. I just started looking· when I went there.
Q. Well, did he ask you to look?
A. No, sir; he didn't.
Q. Didn't ask you to look?
A. No.
Q. But he came with youY
A. Yes, sir.
Q. He knew what he was coming :for?
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A. Yes, sir.
Q. Did you get out of the car?
A. Yes.
Q. You got out of the car. And did the other boy, Drewry,
get out of the car 7
A. Yes, sir.
Q. Did you all go in the service station?
A. No, sir; nobody but me.
Q. Nobody but you?
A. Yes, sir.
Q. And there you found LeRoy McCraw and asked him for
a flashlight?
A. Yes, sir.
·Q. Did he give it to you Y
A. Yes, sir.
Q. Did he come out with you Y
A. Yes, sir; I came out first and then he a minute or so
later came out.
page 235 ~ Q. But in the meantime yon had the flashlighU
A. Yes, sir.
Q. Who showed you where to look?
A. Nobody showed me.
Q. How'd you lmow where to look ·1
A. I didn't know.
Q. Which side did you look on 1
A. Next to the side near the road.
Q. There's the side (Indicating). ·why didn't you look on
the side towards Mr. Jones' station; there's a much wider
space there?
A. Yes, sir.
Q. All of it's covered with gravel f
A. Not all of it.
Q. Isn't the gravel between there and l\fr. Jones' place
to drive cars off in there?
A. Except on Jones' land.
Q. Why didn't you look up on the west side rather than on
the east side Y
A. They was all looking there.
Q. Didn't anybody tell you?
A. No, sir.
Q. You just started looking 1
A. Yes, sir.
Q. And in a minute or hvo, or thereabouts, out came
LeRoy McCraw?
A. That's right.
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Q. And then what happened?
A. He took the light away from me.
Q. vVhy did he take the light away from you 1
A. He started looking around.
Q. He started looking around?
A. That's right.
Q. And then when he passed along, I presume, taking the
flashlight and looking like that (Indicating). Like anybody
else would do holding it out in f rout of him, not behind him f
A. Yes, sir.
Q. And like you would hold a flashlight¥
A. That's right.
Q. And you were how far from him, behind him f
A. About 3 feet.
Q. From about me to you f
A. Yes, sir.
Q. Did he pass right over this same space and you following behind him f
A. That's right.
Q. In other words, if two people one behind the other
walked along here, the one in front c1~osses the space before
the hind one does T
A. Yes, sir.
Q. So LeRoy McCra,v, with the flashlight, went in front
of you and went over the same place Y
A. Yes, sir.
Q. .And you came behind him say a distance of 3 feet
from me to you, and picked up-and you picked
page 237 ~ up the knife?
A. That's right.
Q. He hadn't seen it?
A. No, I don't guess he had.
Q. There was as much light in front of him beransQ you
were in the dark, weren't you?
A. I had seen it; he flashed it on it and I saw him flash
it on it.
Q. And he didn't see it and you came along and picked it
page 236

~

upY
A.
Q.
A.
Q.
A.
Q.
A.

That's right.
What did you and he do after you picked it up?
He took it out of my hand.
"Why did he do that T
He wanted to see it.
Did you let him have it to keep?
I don't know.

Georg·e W. Burford v. Commonwealth

165

lJfr. Herman Jones.
Q. You came down there to find it1

A. I didn't exactly come down there to find it.
Q. What did you come down for, Mr. Jones t
A. I just came down because George asked me to come
down with him.
Q. What did he ask you to come down for?
A. To see if he could :find anything.
Q. Did he mention anything other than a knife?
A. No, sir.
Q. Did he mention anything about to look for a knife before you came down there?
page 238 } A. He said he wanted to go to see if he could
find one.
Q. Did he look for one 7
A. He was· looking.
Q. He didn't take the flashlight f
A. No, sir.
Q. But he had told you to look for a knife; you were
looking for a knife 7
A. To see if I could find one.
Q. Any other weapon besides a. knife?
A. I don't know.
Q. Mention anything about a rock bigger than a baseball
and not quite as big as a soft ball 1 Did you ever play soft
ball?
A. No, sir.
Q. Bigger than a baseball!
A. Soft ball is bigger than a baseball.
Q. Did he tell you to look for a rock there?
A No, sir.
Q. Did you see any rock there!
A. Nothing but just the gravel.
Q. Nothing but just the gravel t
A. That's right.
Q. Did you see any rock as I described somewhere between
the size of a baseball and a soft ball?
A. No, sir.
Q. You didn't see any around there?
A. No, sir.
Q. He didn't suggest looking for one of those f
page 239 ~ A. No, sir.
Q. Was there anything on this knife 1
A. I don't know whether there was or not.
Q. Which one of those blades were open!
A. The little one.
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Q. Both of them were little. One of them is a little bit.
wider and one thicker.
.
A. The little one.
Q. It might have been either one as far as you 're concerned?
A. Yes, sir.
Q. And having found what yon went down to find, you gave
it to LeRoy Mc Craw to keep and you f ouncl it in the dark
where he couldn't see it Y
A. He just had the flashlight and I came along and picked
it up.
Q. Who found that tie, Mr. Jonest
A. Burford found the tie.
Q. Burford found the tie f
A. Yes, sir.
Q. He picked it up f
.A. Yes, sir.
Q. Are yon sure of thatY
A. Yes, sir.
Q. Yon saw him pick it up 1
A. Yes, sir.
Q. What did he do with that!
page 240 ~ A. He put it in the car.
Q. How far was that from the knife?
A. Pretty good ways.
Q. How far from the knife?
A. 4 or 5 feet from the knife.
Q. And George Burford picked that up?
A. Yes, sir.
Q. All right, sir. Was anything said about any blood on
that knife while you were there?
A. No, sir; I didn't hear about it.
Q. Did anybody mention the fact about there being any
bloodf
A. No, sir; I didn't hear any.
By Mr. Spencer:

All right; tllat 's a11.

The witness stands aside.
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called as a witness

M . . L. MOON,
behalf of the defendant, being duly
ollows:

DIRECT EXAMINATION.
By Mr. Oliver:
Q. Your name is R. L. Moon?
A. Yes, sir.
Q. Where do you live, Mr. Moon
A. Appomattox County.
page 241 r Q. On or about the 20th of October, were yon
living in Lynchburg or staying in Lynchburg?
A. I was just up on a visit at my sister 's-214 Pearl Street.
Q. Do you recall on a Sunday, on or about the 20th of
October, that there was some trouble between Mr. Thompson and Mr. Burford T
A. Yes, sir.
Q. Do you remember when that happened¥
A. Yes, sir.
Q. On that Sunday afternoon did you see Mr. Thompson 1
A. Yes, sir.
Q. Where'd you see him T
A. In the Liberty Lunch.
Q. Did you have any conversation with him Y
A. Yes, sir; I talked with him.
Q. What condition was Mr. Thompson in1
A. Well, he was drinking.
Q. Drinkingt
A. Yes, sir.
Q. Please state what conversation you had with him.
A. Well, we just had a conversation. I asked him did
he work on Saturday night and he said "Yes". And I asked
him was he going to work tonight-that m~ans on Sunday
night-and he said ''Yes". And I asked him, I said, ''Well,
what will Mr. Burford say about you working and drinking?''
because that's against the A. B. C. law.
page 242 } Q. What did he sayf
A. And he said, "I do to suit myself". He said,
"I don't give a damn about Mr. Burford".
Q. Do you know about what time that was, Mr. Moon 1
A. It was between just-I don't know exactly; I didn't
even think this accident would happen or anything like that.
In the afternoon, I'd say, between 3 :00 and 4:00 o'clock.
Q. You'd guess between 3 :00 and 4 :00 o'clock.
A. In the afternoon.
Q. Do you know the reputation of Mr. Theron Thomp6
/
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son around Lynchburg when he's drinking, as to what kind
of a reputation he's got? Is he quiet and peaceful when
he's drinking, or quarrelsome or fussy?
Q. Well from what I have seen, I have seen people refuse him drinks.
By Mr. Spencer: If your Honor please, we object to that.
By Mr. Oliver:
Q. Well, wha.t have you heard what other people say?
By the Court: I don't think that's correct either, Mr.
Oliver. You may ask him if he is a vicious, :fighting, dangerous person wi1en drinking.
By Mr. Oliver: All right.

Q. Is Mr. Thompson a vicious and fighting person when
he is drinking?
page 243

~

By Mr. Spencer: Now, if your Honor please,
I don't want to be fractious over this with the jury
in the Court, and all of us are tired; but these gentlemen,
I think, well know the rule of reputation. The question is,
does he know his reputation for being a vicious person.
By the Court: ·we discussed that, Mr. Spencer, in chambers, I think he can prove some specific instances of his being
a fighting, dangerous man. Some fights he's been in, if he
proved to be dangerous in those fights ; and he may also
prove his reputation for being a fighting, dangerous man.
By Mr. Spencer: Yes, sir; if he knows it.
By the Court: If he knows it; yes, sir.
By Mr. Spencer: That's the point.
By the Court: The fact that he is fussy, that doesn't
meet the requirements.
By Mr. Oliver (Continues examination):
Q. How long have you known Thompson and known of
him?
A. Well, I'd say I met him in taking my meah; at the
Liberty Lunch. He was working in the Liberty Lunch.
Q. I'll ask you whether or not, when he is drinkpage 244 ~ ing, that he hisBy Mr. Saunders: Let him answer that question first.
You asked him how long he had known him.
By Mr. Oliver:
Q. Well, how long did you i:;ay you had known him?
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A. Well, it's just that he ,vas working in this lunch room
and I was taking my meals in the lunch room, patronizing the
Liberty Lunch, and he was working there.
Q. Do you know how long you have known him? How
many years or months 1
A. Well, I'd say around 8 months; something like that.
Q. Around 8 months you have known him?
A. Yes, sir.
Q. Well, do you know what his reputation is 1 "'When I
mean reputation, I mean this: Not what he has done to you,
but of what people generally think and say about him. Understand what I mean?
A. Yes, sir.
Q. Do you know what his reputation is, whether or notwhen he is drinking-he has a reputation for being a mean,
dangerous fellow?
·
A. Well, I was in the lunch room before this accident happened, when one Sunday afternoon and lw came in and he had
been :fighting; his shirt was bloody, and I and two more
fellows from Concord were sitting in there eating, and he
asked us to buy him a bottle of beer; and the
page 245 } man behind the counter said, "I cannot sell you
no beer". And he walked on back up to tl1e
front of the place and Mr. Thompson said, "If he opens
llis mouth to me I '11 knock the hell out of him".
Q. Do you know what I mean by reputation?
A. Yes, sir.
Q. What other people generally think of somebody; just
nnybody else that you might have l1ea rd discuss this man.
That's what I mean by reputation. Do you lmow what llis
reputation is when he is drinking?
A. Well, it seemed from what I seen of him his reputation,
it seems that when 11e is drinking he 'R a mean man from wha.t
I have heard.

By Mr. Olive·. All right; take the witness.
CROSS EXAMINATION.
By Mr. Spencer:
Q. Mr. Moon, what do you do?
A. Well, I am not employed pennanent right at the present
time.
Q. When were you last permanently employed f
A. I was working for the government in Buckingham.
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Q.
A.
Q.
A.
Q.

What part of the government f
Soil Conservation Department.
C. C. C. Campf
No, sir.; Soil· ·conservation in Buckingham.
W. P. A. jobY
A. No, it wasn't W. P. A.
page 246 ~ . Q. ·wen, one of the alphabetf
· A. The last name they had for it was ''Farm
Security Administration", when they built the da,mn in Buckingham, Cumberland and Prince Edward..
Q. How long have yon lived in Lynchbnrgf
A. Well, I was born and raised in Lynchburg.
Q. How long had you been eating at the Liberty Luncl1
prior to this _time Y
A. I been going on in there eating· off and on, patronizing the place, for about 10 years.
Q. Do you know Chris Petratos f
.A. Yes, sir.
Q. He's the proprietor of the placef
A. Yes, sir.
Q. He has an excellent reputation f
A. Yes, sir.
Q. Yon, yourself, saw him refuse to sell this man a bottle
of beer when he had been drinking?
A. Yes, sir.
Q. Well, now, on this afternoon in question, Sunday afternoon, the 20th, was Thompson in there when you came in or
did he come in after f
A. Thompson was in there sitting there drinking beer when
I came in.
·
Q. Which booth were they sitting inf
A. Seemed like to me they were sitting in the front booth.
Q. In the first booth Y
·
page 247 ~ A. Yes, sir.
Q. And where did you go to sit 1
A. I passed through; it's just a small aisle-way between
the booths at the end of the counter, and I went back to
the lavatory.
Q. Well, did you come back and sit in a booth f
A. I didn't sit down; I stood there and talked to Mr.
Thompson.
Q. Didn't sit down in the next booth, did you Y
A. I didn't sit down in there.
Q. As a matter of fact, weren't you in there drinking wine
yourself, with a man and woman t
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A. No, sir.
Q. Weren't you tight at the time yourself?
A. No, sir.
Q. You were not f
A. No, sir.
Q. You have been thrown out of that place a good many
times yourself, haven't you 1
A. Not thrown out ; no.
Q. Well, ordered out?
A. No.
Q. Does Chris allow you to come in there Y
A. No, sir.

Q. WhyY
A. Must I tell the reason? Well, I went in
page 248 ~ there with a girl and she was drinking, and I
asked him not to sell her no beer, and he did.
Chris didn't sell it; it was his son Sam.
Q. And so they ordered you not to come in any more
because you ordered them not to sell any more beer. As
a matter of fact, haven't you been ordered out of there for
being a cantankerous fellow yoursclff
A. No.
Q. Hasn't Chris ordered you out of there himself?
A. No, sir; Chris wasn't there on the day.
.
Q. He wasn't there on the day you were talking about?
A. The time I was in there with the girl.
Q. I am talking about the time Theron Thompson was
there, on the 20th?
A. No, sir.
Q. Chris wasn't there that time?
A. No, sir; his son Charlie.
Q. Both of them were drinking?
A. His son Charlie waited on them.
Q. They had beer in front of them 1 Both of them had
beer, you say?
A. They had beer in front of them.
Q. Both of them had beer in front of them 1
A. Mr. Thompson and his wife had a bottle of beer in front
of them.
Q. Not just one bottle between them?
A. That's two bottles.
Q. Two bottles 1
page 249 ~ A. Two bottles.
Q. And you stopped to talk to them?
A. I certainly did.
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Q. And he was then, by looking· at him, you could tell he
was intoxicated?
A. VV ell, yes ; you can.
Q. Why were they selling him beer then if he was intoxicated?
A. I didn't say he was intoxicated; I said he was drinking.
Q. I beg your pardon. To what extent was he drinking?
A. I said he was drinking beer.
Q. Then it wasn't intoxication f
A. I don't know whether he was intoxicated or not.
Q. You said he was drinking beer. Was he drunk or nott
A. I said he was drinking beer.
Q. He had that bottle in front of him f
A. Yes, sir.
Q. And that's all you know about it?
A. That's all I know.
Q. That he was drinking that particular bottle of beer?
A. He was drinking beer. I don't know how many he had
before I met him or how many he had after I left him, but he
was sitting drinking a bottle of beer.
Q. And the sum and substance· then of your testimony is,
that you judged that he was drinking by the fact that he had
a bottle of beer in front of him, and was appage 250 ~ parently there drinking that bottle of beer?
A. Well, he was drinking beer.
Q. You judged by the fact that you saw him drinkingnot because of any outward sign he gave; that is, to say,
you can look at a man by his eyes being bloodshot, thick
tongue sometimes-and you judge by those outward signs?
A. No; some people can control it better than others.
Q. Was he controlling it all right? What I am simply
asking you, :M:r. :M:oon is: Was that man actually drunk or
not?
A. He wasn't what you would call drunk. A man don't
have to be drunk to be intoxfoated; he don't have to pass
out or anything like that.
Q. I believe the Court of Appeals said there are at least
57 varieties or as many varieties as Heinz's pickles. "'What
degree of intoxication was it a.t that time 1
A. ·well, it seemed like he had been drinking pretty heavy.
Q. All right. He had been drinking pretty heavy. Then
he was intoxicated?
A. No; I am not going to say he was intoxicated.
Q. Was he drunk!
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Ey Mr. Oliver: May it please the Court, the man said he
wouldn't say he was drunk; he said he wouldn't say the man
was drunk, that he couldn't say he was even intoxicated.
By the Court: I don't know as I have any definite idea
myself whether he was drinking or drunk. I
}Jage 251 } don't know that he has ever given his idea of

it.

By Mr. Spencer: Pll try one more time, with the Court's
}Jermission. I'll admit I have taken too much time with it
already.

Q. By what outward signs did you judge that this man
was, to some extent, intoxicated? Do you understand that
question?
A. I understand it perfectly.
Q. In other words, hbw did you judge that heBy the Court:
Q. In other words, could you, other than by the fact that
you saw him drinking beer, judge he was under the influence of intoxicants!
A. Yes, sir; he was under the influence; but lots of people
can control it.
By Mr. Spencer: ·We understand that; yes, sir.
Q. When was it-I didn't understand-here you said
Thompson came in with blood on his shirU
A. It was on Sunday.
Q. The same Sunday?
A. No, sir.
Q. How long before?
A. Well, I-when you see anything on the street like that
you don't remember the date.
Q. Of course, I understand you couldn't tell exactly. Was
it approximately a month, or year, or two years
page 252} before?
A. Well, I'll say it couldn't have been very
long because I haven't been knowing the man very long.
Q. I didn't catch that answer.
A. I haven't been knowing the man as mueh as a yenr.
Q. Was it a month?
A. I'd say between a month and two months.
Q. Did you ever have any trouble with him f
A. Mr. Thompson T
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Q. Yes·..
A. No, sir.
Q. Did you eyer see him :fightingf
A. Never seen him :fighting.
Q. Did you ever hear anybody say that he was dangerous r
A. Well, from what I seen of him that Sunday in that.
cafe, I'd say he was a dangerous man.
Q. Well, if you had seen him after George Burford had.
gotten through with him you'd say he was plenty dangerous
too. Tell us one single person you heard say he was a dangerous man?
A. I have never heard anyone say, any one person say
he was a dangerous man, but a man's got his own opinion.
Q. Well, the Court didn't ask you for your opinion; it
asked you did you know his reputation. You S·aid yon did.
Now, I am asking you to name one single person who saicl
Theron Thompson was a dangerous man, and I believe yon
said you never heard anyone say it.
A. I haven't; but I can express my own opinion of him
being a dangerous man.
page 253

~

By the Court:

Q. Have you ever seen him in a fight?
A. No, but I have seen him after the fight actual1y occurred.

By Mr. Spencer:· That's alL Stand aside.
The witness stands aside.

MR. .A. P. WILEY,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Whitehead:

Q. Your name is Mr. A. P. }Viley!
A. Yes, sir.
Q. Mr. Wiley, I believe you are the father of this young
lady, Miss Margaret Wiley?
A. Yes, sir.
Q. She's the one who goes around with :Mr. Thompson as
his wifef
A. Yes, sir.
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Q. Where do you work, Mr. Wiley?
A. I work for the Hudson people; Woolridge brothers.
Q. What brothers?
A. Woolridge brothers.

page ~54 ~

Q. Where do you live now Y
A. I live at 517 Church Street.
Q. You used to live last fall at 628 Main Street,

did you not?
A. Yes, sir.
Q. You remember the day that Thompson and Burford had
this trouble last fall Y
.A. I remember the day but I don't remember what date
it was.
Q. I see. You remember the day though f
A. Yes, sir.
Q. Before this trouble happened, did you see Thompson
that morning 7
A. Yes, sir.
Q. Where'd you see him t
A. Me and him left my home together.
Q. Left your home together Y
A. Yes, sir.
Q. To go where Y
A. Well, I had to go to work and he walked over town
with me.
Q. Did you all have anything to drink together f
A. Well, I had a pint of whiskey, but I gave, offered :Mr.
Thompson a drink and he said he didn't want that stuff, it
was too strong for him. He said he believed he'd get him
a bottle of beer.
Q. Did you give the whiskey to him f
A. Well, he taken the bottle and smelled of it
page 255 ~ and handed it back to me.
Q. Did you see him any more that day after
thatY
A. No, sir; I went on to work. He come by my place where
I worked at that evening around 3 :00 o'clock and said he was
going out to Mr. Burford's.
Q. Let me ask you this : To your personal knowledge,
when Mr. Thompson is drinking is he a mean and disagreeable man¥
By Mr. Spencer: That's not correct, if your Honor please.
By Mr. Whitehead: It's mean and dangerous man.
By Mr. Spencer: Reputation.
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By Mr. Whitehead: I'm just asking the question like the
Court told me to ask it.

Q. Do you lmow,. to you, own knowledge, whether or not Mr.
Thompson, when he is drinking, is a mean and dangerom;
man?
A. Must I answer him?
By the Court: Yes.
By the Witness:
A. He's not no dangerous man; no, sir. Me and him has
had several little arguments, but I don't think they amount
to anything.
By Mr. Whitehead ( Continues examination) :
Q. Did he ever break your jaw?
page 256 ~ A. Well, I thought he did, but my daughter
and my wife and he said that he clidn 't; they
said that I fell against-I was drinking right heavy-·-and
said I fell against the mantlepiece. But whether he did it
or not, or whether he didn't do it or not I coulcln 't say because I was drinking right heavy. But my jaw was fractured whether he did hit me or not.
Q. Well, I'll ask you this: ·when l\fr. Thompson is drinking, how does he act?
By Mr. Saunders: May it please the Comt, do yon think
that's proper f
By the Court: I don't think it's proper. I think you can
prove whether he is a dangerous and vicious man.
By Mr. Saunders: And he's answered that and said he
is not dangerous.
By the Court: Now he's said he is not dangerous. Yon are
cross examining your own witness.
By Mr. Whitehead: As I understand his evidence was that
he didn't think he was dangerous, hut he thought he had
broken his jaw; hut his wife and daughter said he ,1id it
some other way.
By the Court: His wife and daugllter r-;aid he fell down and
·
broke his jaw.
~
page 257 ~
By Mr. Whitehead: All right, sir.
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CROSS EXAlVIINATION.

By Mr. .Spencer=
Q. Mr. Wiley, your daughter and this man lived together
:at your house ever since they have been living· together?

..A.. Yes, sir.
Q. Live there with your consentt
. A. Well, not all the time; they lived in Roanoke some.
Q. Well, I mean in the time they have lived in Lynchburg, they have lived at the same house with you and with
your knowledge and consent?
A. Yes, sir.
Q. Did you consider them as married 1
A. Well, I did think they were married. If I had have
]mew they wasn't married, of course I wouldn't have let them
live there.
Q. 'They still do live there, don't they f
A. Yes, sir.
Q. You haven't put them out on account of that?
A. No, sir; I haven't put them out.
Q. Mr. Wiley, you are right crazy a·bout y.oi1d.iquor, aren't
youY
,
A. Yes, sir.
Q. Tell the Court how many times you Teckou you ha.w
been brought out and convicted o·f · beirig ·drin1k in a public
, · ·
place in Lynchburg? ·
})age 258 } A. Well, I couldn't hardly tell;' .. I· vwuldn 't
hardly reckon ho,v many times. · · ·
Q. Wouldn't hardly reckon Y
·
A. No, sir.
Q. In other words it would be a list that long (Indicating), typewritten?
.A. Yes, sir.
Q. .And you just can't help it?
A. I am mighty sorry, but I can't help H.
Q. But you do work when you stay :=mhcr "!
A. That's one thing I do; I do work.
Q. On this morning you speak of, that you speak of the
pint of bootleg whiskey, you said it was your whiskey?
A. It was a misunderstanding about bootleg liquor; it was
cheap whiskey.
Q. And Thompson turned it down beeanse he didn't like
it?
A. Yes, sir.
Q. Where'd he get the beer t
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A. I don't know where he g·ot the beer.
Q. A.bout what time was iU What time did you go to
workt
A. I went to work about 8:00 o'clock.
Q. It was before 8 :00 o'clock then I
A.. Yes, sir; before 8 :00 o'clock.
Q. A.11 right, sir. Now aiter this thing happened, did
George Burford ever have any conversation with you about
fixing it upY
page 259 ~ A. Well, Mr. Burford come over to the place
several nights about it, about the time I got off
and while Mr. Thompson was in the hospital.
Q. Did he pay you any money Y
A. Well, he didn't give me any money at that time.
Q. Did he ever give you any money f
A. Well, he did buy me a couple of drinks.
Q. Bought you a couple of drinks Y
A. Yes, sir.
Q. Did he ever give you any moneyf
A.. Yes, sir; he give me some money.
Q. How· much T
A. $2.50.
Q. What for?
A. Well, he was supposed to give my daughter some money
for compromising the bill against him.
Q. Compromising the bill against him Y
A. Yes, sir.
Q. What bill against himY
A. The warrant she had out against him; and he said
if he could do itQ. You mean the warrant with which she charged him with
the assault. on her T
A. Yes, sir.

By Mr. Oliver: I don't think that's proper.
By the Witness: He said if he could get that
page 260 ~ compromised he could get out all right.

By :M:r. Spencer :

·
·Q. Was anything said a bout compromising the charge of
hitting Theron Thompson on the l1ead 1
.A.. No, sir; he said he could g·et that straight all right if
she could withdraw the warrant.
Q. How much did he say he'd give herf
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A. He said he'd give her a hundred dollars and pay the
hospital bill.
Q. And he could get that part fixed up if you could get
the other warrant withdrawn?
A. Yes, sir.
Q. And he paid you $2.50 for l\tlarg·aret?
A. Yes, sir; and I took it and bought something to eH t
·
with it. ·
Q. And you said somethin,g a bout g·iving you some drinks.
A. Yes, sir.
.
Q. When was that Y
A. Well, he come over one night to see me when I got off
from work, and we went over to Mr. n:atchley-I reckon you
call it a bootleg· joint.
Q. Mr. Hatchley didn't have a license!
A. Well, he had A. B. C. liquor.
Q. That was somewhere around 1'647 Main .StreeU
A. It was up over the Willis Brothers Hudson place.
Q. And it was a bootleg place?
page 261 ~ A. Yes, sir.
Q. And he took you up and bought you some
drinks?
A. Yes.
Q. How many drinks T
A. He bought me a fifteen cent drink and he boug·ht me
a quarter drink.
Q. How much did you get :for 15 cents up there 7
A. You got a little g-lass full about that hig]1 (Indicating)
for fifteen cents.
Q. How big around?
A. It's just a little glass like, say, that big around (Indicating).
.
Q. As -big around as a dollar?
A. About as larg·e as n silver dollar.
Q. And about that high (Indicating·) f Bought you one
of those?
A. Yes. sir.
Q. And then you say he bought you another?
A. And he bought me one for a quarter.
Q. And how much did you get for a quarter?
A. You get right smart for a quarter.
Q. In this .glass (Indicating) how muc]1 would it lle?
A. Be mighty near full.
Q. }Jfightv near full for a quarter?
A. Yes, sir.
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Q. Did you drink that too on top of the other?
A. Yes, sir.
page 262 ~ Q. Was that when you got confidential with
Mr. Burford a.nd told him about your son-in-law,
and you thought he broke your jaw?
A. vVell, he asked me a.bout it and I told him.
Q. And that's when you talked to Mr. Burford Y
A. Yes, sir.
Q. And that's why you were here today?
A. Yes, sir.
Q. And. were you to get any of the money out of the hundred dollars Y
.A. No, sir.
Q. And he was going to take ca.re of the hospital bill and
he was going• to take care of the warrant charging the assault
on Thompson f
A. Yes, sir.
By Mr. Spencer: That's all.
RE-DIRECT EXAMINATION.
By Mr. ·whitehead:
Q. You say he did throw a lamp at you Y
A. I don't know as he did; he might have throwed a lamp,
bµt I was drinking. I might have knocked the lamp off the
table myself.
Q. Did you tell Mr. Burford that he threw the lamp at
you?
· A. I mig·ht have told Mr. Burford that. I couldn't say
whether I did or not because I was rig·ht smart
page 263 ~ intoxicated and I didn't know hardly what I did
tell him .
.By Mr. Whitehead: All right, sir.
1

RE-CROSS EXAMINATION.
By Mr. Spencer:
Q. Just one ·question. Whatever it was he did, you didn't
consider him dang·erous enough to put him out of your house T
.A. No, sir.
Q. How long ag·o was that?
A. I never have put him out of my house.
Q. How long ago was t.haU
A. Couple of years ago. Because he provided while I waR
sick and he brought all he could get and helped me out right

George W. Burford v. Commonwealth

181

Mr. Geor.qe P. Wood.
smart. And Judge Mc Carron told me tba t I had no right to
not believe they wasn't married if they said they was ma.r.ried. That's how come I believed thev was married.
Q. If you thought he was a dangeroiis man, you'd put him
out of your house1
A. Yes, sir.
Q. Did you ever hear anybody say be was a dangerous
man Y
A. No, sir; he's always been mig·hty peaceful; just when
lie is drinking he argues a little bit.
Q. He's not the only person who has ever assaulted you
when you were drinking·?
.A. I mn angry myself when I am drinking.
Q . .And some other people worked on you when
page 264 } you were drunk?
.A. Yes, sir.
By Mr. Oliver: I don 'ybelieve that's proper. Suppose
some other people did w l'k on him when he was drunk.
By Mr. Spencer: ~ nd aside.

:MR GEORG~ P. ·woon,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
DIRECT EXA1vIINATION.
By Mr. Whitehead:
Q. Your name is George P. "\V ood f
A. Yes, sir.
Q. Where do you live?
A. 333 Stafford Street.
Q. What do you do now f
A. I drive 3 Southern Cab, Southern Passenger Motor
Line.
Q. How long· have you been working· there for them?
A. Approximately five years.
Q. On the afternoon, Sunday afternoon of October 20,
1940, did you see any trouble between Mr. Burford and Mr.
Thompson?
A. Yes, sir.
page 265 } Q. Now tell the Court anrl jury what was the
first thing you saw and everything you did see.
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A. vVell, I had a call about 5 :30 to Mrs. Watts on Trent.
Ferry Road; that's about a mile beyond where this occurred
at. And there were two or three cars along there at the filling station at the city limit, and was looking over to l\tir. Burford's car-it was parked-and I slowed up and I got to
looking too. And I don't know who it was. About a half a
block before I got to it I recognized Bmford 's car headed
towards Lynchburg·, and first thing I seen was George Burford and this fellow Thompson getting out scuffling.
Q. Out of what side?
A. Out on this side g·oing towards Lynchburg from under
the driver's side.
Q. That would be which side Y
A. The left side headed towards Lynchburg.
Q. Yon saw them getting out of the left door °l
A. Yes, sir.
Q. Scuffling T
A. Yes, sir.
Q. What else did you see f
A. Then George kept throwing his arm up getting this
fellow on out of his way. When -they got near about at the
back fender, he reached back and George come back to the
back of his car and got out a stick. And about that time I
parked over here off the highway, over in the grass there,
and George and this man had gotten around on the other
side of the car by the time I got over there.
page 266 ~ And I asked Georg·e what was the matter and
he said he had a little trouble; and I said, "Your
face is bleeding mighty bad,'' and his shirt was torn. And
I said, '' Take this handkerchief and wipe your face.'' And
he said, '' How about taking this man to the hospital for
me¥" And I said, "I can't do it; I'm on order."
Q. Was the man on the ground when you got around there?
A. Yes, sir.
Q. Did you see George hit him on the head?
A. No,. sir; George's ear was between me and them.
They was on the other side of the ca.r when I got out and g·ot
over there.
Q. The first thing you saw then, you saw them coming out
of the left-hand side door Y
A. Yes, sir; and they were scuffling.
Q. And then you say George pushed him off with his arm?
A. Ancl Geo1:ge got Thompson, got him back far enough
to reach back in there and g·ct a stick out of his Ford.
Q. Did you then see them go around the car Y
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. A. Yes, sir; they was scuffling going a.round the car, but
I didn't see him hit him.
Q. Where were you then?
A. I was parking my car and going over there.
Q. Did you lend him your handkerchief f
A. Yes, sir.
Q. Was he bleeding much?
A. Yes, sir; all down his shirt.
page 267 t Q. You say Geotg-e clid ask you to carry tho
man to the hospital?
A. Yes, sir; he asked me twice and I told him, ''I cotildil. 't;
that I was on order." And the fello,v, he told the fellow
that ran the. place to call a.n ambulance, and the boy said he
called once '' But I '11 go baek and call again.''
Q. Did you stay there then or did you get in your car and
go on and leave?
A. No; George he got in his Ford and pulled around there
to Mr. Jimmie Jones' Service Station where they had, a
hydrant there and Wetted my· handkerchi~f _and wiped his
face off. And Policeman Tuckett and Mt. Thomason came
up there and George passed a few words with them. What
they said I don't know, and I told George I had to hurry on
up there; I had wasted about 10 minutes then.
Q. That was Poltceniail T1i.ckett aiid Thomason of the
Lynchburg· Polie~ ,Fiorce?
A. Yes, sir; th~y came up there and it Was out of their
jurisdiction and they was:h 't going to have anythitig; td, do
with it; that the best thing to do was to MII the State Police.
Q. Now, are you positive t1iat they came out the left-hand
door?
A. Yes, sh-.
Q~ Say that that's Lyrtchbi.frg (Indicat~ng) and back here
is Boonsboro Road (Irtdicatinp;). Say the car was sitting·
rig1it there (Indicating)?
A. That's right.
page 268 ~ Q. Yo1.1 Ray they came out on this side (Indicating) f
A. That's rig·ht.
Q. You saw them come out of there scuffling?
.A.. That's rig·ht.
Q. And you said they were scuffling and George reacl1ed
in there and pulled a stick dlit?
A. George went back to the side of his door aiid reached
iil and got out a stick. They scuffled all the way aromid and
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behind the car, and when I parked my car by the time I got
over there the man was laying out.
By Mr. Whitehead: All right, sir. Your witness.
CROSS E·XAMINATION.
By Mr. Spencer:
Q. Mr. ·wood, who did you work for before you worked
for Southern Cab Y
A. Yellow Cab.
Q. Never worked for Mr. Burford?
A. I did years ago; yes, sir.
Q. He used to run a cab company too, didn't he, called a
Checker Cab?
A. Yes, sir.
Q. And you worked for him then¥
A. Yes, sir.
Q. Where'd you say you were going?
A. To Mrs. Watts.
Q. V{hich Mrs. Watts Y Th~re are a number of
page 269 ~ them around in that section.
A. Mrs. Tom Watts.
Q. That's oYer on the Trent Ferry Road Y
A. Here's a sheet I work by. You can look it up. (Handed
Time Sheet to Mr. Spencer.)
Q. You make that sheet out, don't you?
A. After it's a report for the company; yes, sir.
Q. In other words, you and that sheet coincide f And you
made the sheet and you and the sheet agree?
A. Me and the sheet and company agrees ; yes, sir.
Q. What I was getting at, Mr. Wood, is, you can put anything you want down there, ean 't you Y
A. No, sir; because they bet~er not catch you putting an~-thing down you want.
Q. Better not catch you. Is this wha.t you are talking
about (Indicating) T
A. No, sir.
Q. 5 :20?
A. No, sir; 5 :50, Trent Ferry Road.
Q. 5 :50? "\Vhat does that mean?
A. That means the time I got the people in my cab.
Q. In it?
A. In the neighborhood of that. The company allows us
five minutes ·either way.
·
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Q. This up here shows your preceding call (Indicating) f
A. Yes, sir..
Q. That was the call you got at 5 :20?
page 270 } A. Yes, sir.
Q. And you got that passenger at 5 :20 at a
bus station. Do you mean by that 8th and Church?
A. Yes, sir.
Q. Where you arrived at 5:30!
A. Yes, sir.
Q. That's accurate?
A. Well, I mean 5 or 10 minutes. The company allows us
t.o vary as long as we get the time in 5 or 10 minutes.
Q. Well, if this is within 5 or 10 minutes, it says 5:30-it says that at 5·:30 you delivered your passenger on Church
.Street between 8th and Main.
·
A. That's right.
. :
Q. How long does it take you to get to the Peakland Service Station1
A. Less than 10 minutes.
Q. How far is it?
A. I'd say it's 4 miles; not over 4.
Q. It's 4 and four-tenths miles to V. E. S. School.
A. It's a pretty good ways to turn off to V. E. S. to those
stations.
.
Q. Not but a very slight drive or difference 7
A. Not but ·very little difference.
Q. We 'II agree it's something over 4 miles t
A .. Yes, sir.
Q. And you were downtown at 5:30f
A. Yes, sir.
page 271 } Q. And you arrived in time to see this -fight t
A. Yes, sir.
Q. And you say it took 10 minutes to go the 4 miles?
A. Yes, sir.
Q. And the speed limit is just 25 miles an hour?
A. It's just what you can g·et a.way with; 25 or 30 miles
an hour.
Q. And that took you that distance?
A. Yes, sir; tliat would be 8 minute:.;;.

By Mr. Spencer:
exhibit.

I want to ask that this be filed as an

Note : (Wood Time Sheet received in evidence and marked
"Commonwealth's Exhibit #2. ")
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By Mr. Spencer:
Q. Did you fall in behindl a car at the Oakwood Club there!
A. Not to ·ury knowing; no; sir;
Q. Well, ·1,11 ask you do you know :Mr. Joseph V. Gorman,
J tidge of tlw ·:Municipal Cotirt in Lynchburg·!
A. Yes, sir~
Q. Do you know him by sight 6l
A.. Yes, sir.
Q. Know him to speak to him f
A. No, sir.
Q. Do you ]mow whether or not you fell in behind his car
about at the Oakwood Club Y
A. No, sir; I don't remember.
Q! Do yon know whether. oi not yon followed
page 2721~ this car up and came to this· scene right behind
himf
A~ No, sir ; I don't remember that.
Q. Do you remember seeing· him there when yon and
Georg·e Burford were talkingf
A. No, sir.
Q. Did George Burford put his hand on your shoulder
and around yo1fr :heck T
A. No, sir.
Q. Did notf
A. No, sir.
Q. Wasn't Judge Gorman standing right, there within arms
length of the two of youi when he did that f
A. I told you I never did see him.
Q. Was there more than one cab there T
A. I couldn't tell you that.
Q. Well, you tlidn 't see any more; did you?
A. No, sir.
Q. And if it should appear that J tidge Gorman came up
and a caib was following him, would you know if that was your
caM
A; Would Judge Gorman know which orie I was driving f
Q. We '11 wait and see.
A. I don't know. But if I was; I don't reinember. I don't
remember seeing him at all; and tToe Gorh1ail lives at Boonsboro Road if he was going home.
·
Q; As a matter of fact; that's his brother who lives on
Boonsboro Road.
A. You' re right.
page 273 ~ Q~ And he "rasn 't going home~ You say you
didn't see him artd yoh know him?
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A. Yes, sir.
Q. Anci you didn't see him?
A. No, sir.
Q. And you were standing within 3 or 4 feet of George
Burford talking to him when he was there f
A. No, sir.
Q. And you couldn't remember following his car or a car
behind himf
A. I pulled in behind a car.
Q. You mean a car which came the same course which you
came?
A. No, sir; I don't remember that. It wasn't no car in
front of me until I got nearly at the fight; that's the reason
I slowed down there. And I never paid attention to the cars
up there if I ha.dn 't been blocked.
Q. Where did you parkY
A. I parked over off the hig·hway on the grass opposite
this Peakland Service Station.
Q. On the grass on the right-hand side as you go west
out of town?
A. That's right.
Q. And came on ·back over there T
A. Come right across; right straight across.
Q. .Just as you drove up, you saw· this fighting going on f
A. Yes, sir.
page 274 ~
Q. You did not see, how they got around to the
other side nor see the blow struck?
A. l didn't see the blow struck; no, sir.
Q. Were you summonsed here before the Trial Justice?
A. No, sir.
Q. This is your first appearance up here in Bedford in
this case?
A. Yes, sir.
Q. But Mr. Burford knew that you were there, didn't he 'f
A. Yes, sir.
Q. And knew that you saw iU
A. No, sir; he didn't know that I saw it.
Q. He didn'U
A. He asked me did I and I told him I did.
Q. When did he ask you f
A. At the fi,ght there; after the fight.
Q. After the fight?
A. Yes, sir.
Q. Well, he did know it then, didn't he?
A. After I told him.
1
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Q. But he didn't summons you up here to the hearing b_efore the Trial justice f
A. He didn't know-I didn't know I was going to be summonsed here until the man called me up and told me to come.
By Mr. ·whitehead:
Q. ·who's that? You mean one of the Sergeant's officers
called you up and told you to get the _summons Y
page 275 ~ A. Morris Brandt told me to come up and get
a piece of paper up there, and I went by and
got it.
Q. Do you have any interest in this case whatsoever?
A. Not a bit in the world. I am not getting a nickel; I
am losing g·ood money for sitting up here today.
Q. And the outcome of it is immaterial to you f
A. That's exactly right; yes, sir.
By Mr. V\711itehead: All right, sir; you can stand aside.
The witness stands aside.

MR. STEWART BRANDON,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Oliver!
Q. Your name is Stewart Brandon f
A. That's right.
Q. I believe you work over to the V. E. S. School?
A. That's right.
Q. Mr. Brandon, do you recall wl1en there was some trouble
between two gentlemen, Mr. Thompson a.J1.d Mr. Burford, up
at what was then knovm as the 1\foCraw Filling Station?
A. That's right.
Q. I don't believe you saw any of the scuffle, did you f
A. No, sir.
pag·e 276 ~
Q. Did you see Mr. Burford shortly after that?
A. Yes.
Q. How soon after it was over-do you know when you
saw him?
A. I don't know.
Q. Please state whether or not when you- saw him had
they carried Mr. Thompson ·to the hospital f

t '
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.A·.
Q.
.A.
Q.
A.

I don't think they bad.
Don't think they had7
No, sir..
Where did you see Mr. Burford?
Up at Mr. ,Jones' Service Station.
Q. Was there anything the matter with him f
A.. Well, he had a gash here on his chin (Indicating).
Q. Had a gash on his chin 7
.A. Yes., sir.
Q. Were there any other marks or scratches on his face f
A. I didn't notice any.
Q. would you have seen them if they had been there f
A. I would have seen them.
Q .. Please state whether or not you put some bandage or
adhesive tape on it..
A. I put adhesive fape -0n it..

By Mr. Oliver: That's all.
page 277}

CR.OS.S EXAMINATION.

By Mr. Saunders!
Q. That cut there, or gash, started right in the corner of
his mouth!
A. Started right about along here, I t1link (Indicating).
Q. Tliat 's right near the oorner?
A. I think so; yes, sir.
Q. And how far did it extend down ?
A. I don't know. Right along here (Indicating).
Q. Which way did you put the adhesive on it; did you
cover the whole scratch?
A. Yes, sir; straight up and down.
Q. And you covered the entire cut?
A. Yes, sir; I think so. As well as I remember, I did.
Q. About what time wa.s that?
. A. In the afternoon, you mea.n?
Q. Yes, sir.
A. I really don't knowi what time it was.
Q. Well, was it in the afternoon a.t 5:00 o'clock, 4:00 o'clock
or 3 :00 o'clock.
A. I would say between 4 :00 and 5 :00; Pm not sure.
Q. Light goodf,
A. Oh, yes.
Q. Had Mr. Burford come up there when you g·ot there
or did he come up there while you were there t
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A. He come aftEir. I believe he was there when I got there,.
as -wen· as I remember.
page 278 ~ Q. You 're not right sure about that, are you!
:A. Well, I don't reckon I am.
Q. You don't" know how he got tbat cut Y
A. No, I ·don't.
Q. He didn't tell you how he got it Y
A. No, I don't thi~ 110 did.
Q. Wasn't a very deep cut, was itY
A. Well, I couldn't tell you at all about that.
Q. Couldn't tell at all? There you were looking and put
the adhesive straight down and covered the entire thing and
you couldn't say how deep that cut was Y
A. No, sir; I couldn't.
Q. It wasn't laying open, was iU
A. I don't remember how it was.
Q. Could it have been a scratch made by a fingernail¥
A. I don't know; .but I'm not sure how it was.
Q. You're not sure how it wasY
A. No, sir.

By Mr. Saunders: That's all.
By Mr. Oliver: That's all.
The witness stands aside.
Note: Then and there Court was adjourned at 9 :2~ o'clock
P. M., February 7, 1941, until 10:00 o'clock A. M. the following day, February 8, 1941.
page 279 ~

SECOND DAY OF ':PRJAL.

Note: Court met pursuant to adjournment at 10 :00 o'clock,
A. M., February 8, 1941.
Present: Same parties as heretofore noted.
STATE POLICE OFi~'ICER L. L. STANLEY,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows :
'
·
DIRECT EXA.l\UNATION.
By Mr. Whitehead:
By Mr. Saunders: May it please the Court, we have a
matter we wish to take up in chambers.
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By the Court: All right, sir.
IN CHAMBE.HS.
By Mr. Saunders : May it please the Court, we understand
this witness L. L. Stanley is being broug·ht up here to testify
to one particular fight in regard to which those records were
offered and rejected and refused by the Court with intent
to kill. We think it's proper to have Stanley examined in
here and see whether his evidence is proper.
By the Court: Bring him in here. That's the quickest
way to settle it.
page 280 ~

DIRECT EXAMINATION.

By Mr. Whitehead:
Q. Mr. Stanley, you are a State Trooped
A. Yes, sir.
Q. Have been for how long?
A. 11 years.
Q. Your home is in the city of Lynchburg, Va.¥
A. Yes, sir.
Q. What counties do you work?
A. Campbell, Bedford, Amherst and Appomattox.
Q. And the city of LynchburgT
A. Yes, sir.
Q. Do you know Mr. T. W. Thompson 7
A. Yes.
Q. How long have you knffwn him Y
A. I'd sav since about '35-'36.
Q. Do yoii know what his general reputation is when he
is drinking as to ,being a violent and fussy man Y
By Mr. Saunders: Now we ohject to that question.
By the Court: Go ahead and answer it.
By Mr. Whitehead: Let him answer it; that's what you
brought him in here for. ·
By Mr. Saunders: That's not a proper question to ask
him before the jury whether he's fussy.
page 281 ~ By the Court: ~et 's hear what his answer is.
By the Witness: I would say bad.
By Mr. Whitehead: (.Continues examination)
Q. What do you base that on, Mr. Stanley¥
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A. vV ell, I base that on several <mlls I have had and the
several times I have been down with the Sheriff after him to
arrest him.
Q. And going down what did you find out was the opinion
down there Y Did a number of people down there really fear
this man when he was drinking?
A. Mr. Godsey said that he had trouble once or twicethat married his brother's daughter-has been to my house
several times and said if somebody didn't go around and get
him he was afraid of him, he was g·oing to shoot him.
By the Court :
Q. Did you ever hear of him beating anybody up?
A. Never have.
Q. Ever bear of him knocking· anybody down T
A. I have heard of him being in scraps.
page 282 ~ By Mr. Whitehead:
Q. What did he do when he came out all right?
A. I remember once he was down in Mrs. Thompson's
store, he was about to run everybody out of there Y ·
Q. What Thompson is that?
A. That's his brother's wife.
By the Court:
Q. Did he actually hit anyone?
A. I didn't see him hit anyone. He was fined $2.50.
By Mr. Saunders: May I ask Mr. Stanley one question'?

Q. Was Mr. Thompson drunk at the time of these complaints?
A. All of these complaints he had was when he was dnmk.
Q. All the complaints you ever had of Mr. Thompson, he
was drunk at the time!
A. That's right.
By the Coul't: It's certainly my understanding· of Mr.
Stanley's testimony that Mr. Thompson was a fussy and
violent man when lie was drinking.

By :Mr. ·whitehead:
Q. vVere you left under the impression down there that
anybody was ~nder the impression that this man was dangerous and and violent!
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State Police Officer L. L. Stanley.
By Mr. Spencer:
reputation.

The question was to be of a general

page 283 ~ By the Witness:
A. They regarded him down there as being
drunken, fussy and fighting.

By the ·Court:
Q. Can you tell of a single time or fight he ever had when
he injured someone 7
A. As far as I know, no, sir. What I can testify to is
what I found after I got down there. I never went down
and found anybody he beat up. I went down and heard lots
of people say he was drunk and wanted to fight this one and
that one, and we'd come down in the car to keep him from
having fights.

By the Court: People in the neighborhood usually get the
number of everyone. The question is whether or not he was
considered a vicious, dangerous man.
By Mr. Martin: May it please the Court, isn't it permissible to ask him how the people down there regard him,
whether they are afraiq of him or not f
By the Court: Ask him those questions over
page 284} ag-ain while Mr. Martin is here.
Note: Testimony of :Mr. Stanley in chambers was read to
:Mr. Martin by the reporter.
By the Court: However, I am going- to admit evidence of
specific :fig·bts within a few years prior to the time of the assault. The main question is as to whether or not he is a
violent or dangerous man; not wl1ether he is a fussy man.
· By Mr. Martin: Judge, that refers there, of course, to
what this man Godsey told Stanley; it's pure hearsay his
reporting tl1at. I can make this suggestion, if you permit
me, that Mr. Stanley, of his own knowledge-if he's got any
personal knowledge of the man's reputation, will be admissible. If Mr. Stanley has knowledge of a fight that he can
testify of his own knowledge, of a specific fight; that probably might be admissible. But to let Stanley detail a specific
instance that's l1earsay to himself, seems to me to be out.
If Stanley lmo,,rs, of his own knowledge, I think that's all
rig·ht.
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By the Court: I think it depends on how violent it was
and how remote, too, as to specific instances.
By Mr. Martin: But I don't think he can testify of hearsay testify of specific instances.
By the Court: He can testify as to reputation
page 285 ~ and he can testify as to specific instances whicJ:i
he saw.
By the Witness: vVell, I haven't really saw anything. All
I did was to go there after getting the complaining- call and
go there with somebody to arrest him and find him in the
home or on the road some plaee.
By Mr. Spencer:
·
Q. Do you know of any specific instance in which he has
shot, cut, or otherwise struck anyone with an instrument or
with his hands?
A. No, sir, I do not know it of my own knowledge.
By Mr. Spencer: There you are.
By the Court: Mr. Whitehead, I am going to let you ask
him if he knows his general reputation for being a fussy,
violent man. Use both terms.
By Mr. Spencer: Let him use the term "fussy!"
By the Court: And ''violent.''
By Mr. Spencer: I know a lot of people who are fussy
and might get up and insult Mr. Whitehead and Mr. Martin,
and then go around and apologize to them two minutes later.
By the Court: The way it's usually asked is
page 286 ~ ''high-tempered, violent. and dangerous man."
You may ask him what his reputation is for being· a fussy, violent, dangerous man.
By Mr. Spencer: Didn't I understand you to arrive at
the conclusion yesterday, however, that where it was a matter of general reputation being· proved, it had to be . brought
home to the accused?
By the Court: No, sir; that's what some of the authorities
hold. The law in Virginia seems to be up in the air. I am
following tl1e Rassneck case.
Note: Out of Chambers in the Courtroom.
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MR. L. L. STANLEY,
called to the stand.

DIRE.CT F.JXAlVIINATION.
By Mr. Whitehead:
. Q. Your name is L. L. Stanley f
.A.. Yes, sir.
Q. Mr. Stanley, what official position do you hold in the
State of Virginia?
A. State Police Officer.
Q. Do you hold any office in that office¥
A. Corporal in this district; Third District.
Q. How long have you been a State Troopert
A. 11 years.
Q. Where is your home?
A. City of Lynchburg.
page 287 ~
Q. Will you _please tell the Court and jury
what territory you work?
A. Work Amherst Oounty, Bedford. County, Campbell
County and Appomattox County.
Q. Do you work the city of Lynchburg too?
A. Yes, sir.
.
Q. You work Amherst and Appoma.ttox and Bedford and
Campbell and the city of Lynchburg?
A. Yes. sir.
Q. How lo~g have you been located in this territory t
A. Ever since I been on.
Q. About .1:1 years?
A. Yes~ sir.
Q. Mr. Stanley, do you know 1\fr. T. W. Thompson, that
man sitting right back yonder (Indicating) 1
A. Yes, sir.
Q. Do you know what his reputation is for being a fussy,
violent and dangerous man when he is drinking·?
A. Yes, sir.
Q. What is it?
A. Bad.
By Mr. Whitehead: That's all. Thank you.
CROSS :F.JXAMINATION.
By Mr. Saunders :
· Q. Mr. Stanley, is that reputation bad when he is drinking· ·or when he is drunk!
page 288 ~ A. I should say he is bad when he is drunkdrinking; under the influence of it.
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Q. Do you know of one specific. instance in which he has
ever shot, cut, or seriously hit anybody f
By Mr. Whitehead: Now if the Court please, we object
to that question on the ruling made here by the Court before.
By the Court: On cross examination T No, sir.
By Mr. Whitehead: We want to note an exception.
By the Witness :
A. No, sir.

By Mr. Saunders :
Q. Do you know what his reputation is when he is not
drinking for being a peaceful, quiet man Y
A. I never have heard it discussed at all when he's sober.
Only complaints we have had was when he was drinking.
Q. You know he's been working around a filling station
lately?
A. That's right.
Q.. And you have been in the filling station and seen him
at work, haven't you?
A. I have.
Q. And in your observation of him at those times, he's
been a peaceful man 7
A. Never heard any complaints against him
page 289 ~ whatsoever unless he was drunk or drinking.
By Mr. Spencer: rrha.t 's all.
The witness stands aside.

IN CHAMBERS.
By Mr. Whitehead: May it please the Court, we want to
recall Mr. Thompson and ask him these· specific questions
as to whether or not there is now in this Court the charge
against Thompson for cutting Burford for which he has been
convicted and appealed.
By Mr. Spene.er: It's absolutely improper. I think on
appeal the case comes up de novo and there is a presumption
of innocence like everybody else.
By the Court: - I suppose that the jury ought to know
that Mr. Burford himself swore out a warrant against
Thompson which is now pending.
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:By Mr. Spencer: For cutting.
By the Court: Yes; which is now pending.
By Mr. Spencer: Well, now, for what purpose would they
want that?
page 290 } By the Court: Interest; that shows interest,
bias.
By Mr. Saunders: That should be stated in it after a warrant had been sworn out for Burford for hitting Thompson
over the head.
By the Court: That Burford l1as sworn out a warrant
for 'Thompson for cutting him, isn't that the idea?
By Mr. Saunders: But this warrant was sworn out for
Burford by Thompson.
By Mr. ·whitehead: We object to that because both of
them were Commonwealth warrants and who ran in first and
made tho complaint certainly would be immaterial. As to
the charge made against the man, as far as that is concerned,
Burford 's been tried for this thing and acquitted and then
indicted after Thompson had been tried and convicted and
appealed; aud that certainly would not ibe fair to say that
after Thompson or someone for the Commonwealth swore
out a warrant against Burford, that then later Burford or
the Commonwealth had a warrant sworn out against Thompson to show which came first.
By the Court: Burford swore out the warrant?
By Mr. Oliver: It's the cas·e of the Commonwealth of Virginia against George Burford and the case of the
page 291} Commonwealth of Virginia against Thompson.
By the Court: He swore out the warrant?
By Mr. Spencer: My impression of it from the Trial
.Justiee Court was both warrants were sworn out hy Police
Officers. I am not sure, but I think so.
-By the Court: I think they are entitled to know that there
is a warrant pending· against Thompson.
By Mr. Spencer: Aren't they entitled to know that Mr.
Burford swore it out, if he did f
By the •Court: If he did, possibly; but you told me the
Police Officers swore it out.
By Mr. Spencer: That's my recollection; but Mr. Nichols
got it, ha.sn 't he 1
By Mr. Sauncle1·s: It should be in the Clerk's Office. It
didn't go do,vn. This prelimina.ry hearin~~ was on the 7th
and there are 10 days before those papers are sent down.
The Commonwealth against Thompson has been heard. W o
want the warrant against Thompson.
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By Mr. Oliver: I think, if it please the Court, that regardless of who swore out t11e warrant, in justice to
page 292 ~ -the jury, the charge ag·ainst Thompson. :By Mr. Spencer: You don't mean, John, to
figure up and tell the Court some rigmarole.
By the Court: Gentlemen, why don't you just admit that
there were cross warrants. A warrant was sworn out against
l\fr. Thompson for cutting· Burford, and a. warrant sworn out
against Mr. Burford for assault.
,
·By Mr. Whitehead: One day after this thing· happened;
21st day of October this was sworn out the same time as the
other.
By the Court: Well, gentlemen, with the exception of the
Judge's finding, I don't see any reason why that shouldn't
be introduced.
By Mr. Saunders: We object to tlmt warrant.
By the Court: With the decision of the Trial Justice covered up?
By Mr. Oliver: Why doesn't the Judge say tl1ere is a warrant now pending against Thompson Y
By Mr. Saunders: Doesn't have to say it's a misdemeanor
charge.
By the .Court: Cover up this and introduce that. I think
it would be better to do it this wav: ,Just let
page 293 ~ them introduc-e this warrant without the decision.
Mr. Clerk, will you cover up all of the back of
tba.t so you can take it offf Will you paste something over
tha.t so that the verdict can't be seen?
By the Court: A warrant is now pending in this Court
against T. W. Thompson for cutting George W. Burford.
The Jury is entitled to know that, and that is all it is entitled to know.
By Mr. Spencer: That's true. I think that's the proper
thing to do. Just introduce tl1at and let the jury interpret
it as they want.
By the Court: Yes, I think so. ·well, now, we won't give
them this unless they call for it a.s an exhibit. We '11 just
introduce this.
By Mr. Martin: There is no felony charge if
page 294 ~ that goes to the jury in that shape. First, it
wasn't a felony charge, warrant, to start with.
In the. trial, not knowing where the evidence would lead, the
.Tustice---no matter who sug·g·ested it-said, "We'll regard
it as a felony and try it; see what's in it.'' So those are the
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facts. Neither of the parties that swore out the warrants
are here nor is he now charged in this Court with a felony.
Hy Mr. Saunders: I understand that Mr. Oliver, an able
attorney, was in there when he swore that out.
By Mr. Oliver: I was not.
By th -· Court: I can't rub that felony ont.
B
ifr. Spencer: State to the jury it's an assault and
ery charge and was discharged.
By Mr. Oliver: Gentlemen, I think the ihing would be covered amply by the Court sta.ting that there is a charge pending·
against T. W. Thompson for cutting· George W. Burford;
and that would cover it.
By Mr. Martin: I think the nature of the charge should
be explained to them, whet.her it's a felony or misdemeanor.
By Mr. ·whitehead: I don't know whether the
page 295 ~ Commonwealth's Attorney is going to have him
indicted.
By Mr. Spencer: All I feel is that it would be going outside the evidence to argue to the· jury, of course, there is a
charge ag·ainst him~l\Ir. Burford having taken a committee
down and found this knife, and having, as I think, the evidence going· to show it, acquired a much larger scar than was
on him at that time.· 0£ course Mr. Burford swore that out,
and we ought to ibe allowed to argue that to the jury.
By the Court: Did he· come up here and sware it ouU
By :Mr. Spencer: That's what Mr. Burks said.
By Mr. Saunders: Burford swore out a warrant against
T. W. Thompson for a.ssault and battery.
By the Court: Gentlemen, after all is said, that's the fairest thing to do for both sides.
By Mr. Spencer: That would not preclude us from arguing:
that.
Bv the Court: I don't know whether he swore it out or
not ;w he may have just put his name on it. Technically, he
did.
By Mr. ·whitehead: To save time while we are in here
and to g·et the exact position of the Commonwealth's Attorney with reference to Mr. Stanley, there wa~
pag·e 296 ~ some reference made to the Court on yesterdaythat there were certain convictions lmd against
Mr. Georg·e W. Burford, a.ud that an attempt would be made
to get that record and introduce those in evidence today.
And I think it would only be fair in the absence of the jury
to find out wlrnt records they have and intend to introduce
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so that the Court will determine whether or not those records, if any, are admissible.
By Mr. Spencer: \Ve propose to do tha.t.
By ~fr. l\fartin: Tw·o felony cases, one arising in the Fed_.,,,,.ern.l Court-and I have looked up the Federal Statute; and
the Federal ,substantive, laws, as you probably recall, generally fix the pumshment by just imprisonment; never say
penitentiary. The •F'ecleral .Statute says where the imprisonment may be more than a. year, it is a felony. There is a
de-finite statute on it. ,Judge Barksdale referred me to it
last night, and Mr. Burford was convicted in the Federal
Court under an indictment which charges a felony and the
punishme11t-I have got the statute which fixes the punish·
ment for tbat crime.
Incidentally, it's been subsequently changed; hut I went
back and got it. Then here's the indictment which charges
it was a felony and the proceedings and the judg1.nent of the
Court sentencing him to 15 months and a $1,500.00 fine. That's
in the Federal Court.
By the Court: That's the only one you want to introduce¥
By Mr. Martin: No. There is a State Court
page 297 ~ proposition that rules in the State Court nnder
the prohibition Law Act or lnl.8 that a :-;econd
offense of certain types of violations were expressiy made
felonies and carried punishment up to the penitentiary. He
was indicted before the Lynchburg Grand Jury on a 8Ccond
offense, charged as alleged in the indictment, for feloniously
having committed certain offenses, and was convicted of it
under the indictment and given the minimum sentence which
was only 6 months. But it was a felony charge and capable
of putting him in the penitentiary.
By the Court : All right.
By Mr. Martin: There are the records of that case.
By the Court: Have you got the verdict of the jury on
the back of it?
By Mr. Martin: I don't know that the verdict of the jury
is there, but the order of the Court-he pleaded guilty-the
judgment of the Court is there; the orders of the Court pertaining to it.
By the Court: Diel thev make all second offenses felonies?
By Mr. Martin: No, sir; made those.
By the Court: Made just part of it second
page 298 ~ offense?
By Mr. Martin: I have the statute here, if
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your Honor wants to see it. (Statute shown to the Court.)
Ref erring to the St~te Act.
By the Court: Mr. Martin, on some of thes·e counts and
indictments he mig·ht have been found not guilty of a felony
lmt guilty of a misdemeanor. It was a general finding.
By ::M:r. Martin: Yes, sir; in both. One Federal and one
State. Yes, I think we introduced the whole record in the
case.
By Mr. Oliver: I don't think that's right; I don't think
he can go into the whole record.
By Mr. Martin: Of course you can prove, it by word of
mouth. I was thinking for the purpose of the record you
would want the indictment and the whole thing.
By Mr. Oliver: vYe object to the introduction of all this.
By J\fr. - Saunders: You can certainly introduce the indictment?
By Mr. Martin: I got the Clerk there to certify the Court
proceedings from the Federal Court. I don't know that it's
material-the indictment and all a.bout the indictment on
which a man's indicted, and the order of the Court
}Jage 299 } and so on; I should think that's all right if it's
a jury verdict.
By the Court: You ha,re to show the indictment and the
verdict of the jury and verdict of the Court.
By Mr. Oliver: Can't you just introduce the order showing he was convicted T
By Mr. Martin: The order doesn't say what he was convicted of except by reference.
By Mr. Saunders: I don't think there's any question about
that indictment.
By the Court: I think you can prove the indictment. Do
you object to that going inf
By Mr. Oliver: Yes, sir.
By Mr. Whitehead: Y cs, sir; we objed to the whole thing
going in.- I'd like to he heard on that. Before you pass on
this Federal charge, our position with reference to the Federal charge is, that if yon will look . at our State Statute
it says that the distinction between a mhidemeanor and a
felony is whether or not, under the ehargc against the defendant, he could be sent to the penitentiary or not.
By the Court : Yes.
page 300 } By Mr. Whitehead: Now. there is no provision
in the law, as I understand H, and l\fr. Martin has
made no statement to that effect", that t.his man was sent
to the penitentiary. Therefore we must go bark to our State
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Law to det~rmine what is the definition of a felony; and in
defining it under our State Law, what a felony is, a. man must
be sent to the penitentiary.
By Mr. Saunders: Might be dismissed.
By Mr. Whitehead: All right, he might be. And I'l1 be
glad to sit down here and find with the Court what the
definition of a felony is under the State Law nnd what is a
misdemeanor.
By the Court:· Mr. Vlhitebead, the definition under th~
State Law is any offense punishable in the penitentiary; nn
offense that may be-I don't know what the law· is in the
Federal Court, but Mr. Martin tells me he looked up the
statute and he has talked to Judge Barksdale, and the definition of a felony in the Federal Court is an offense that
might be punishable for more than 12 months.
By Mr. Whitehead: Do you tnke the position that was n
felony in the Federal Court and not what the State Law is?
The State Law defines what the felony is~ and this man
is being tried in a State Court.
By the Court: Mr. Whitehead, do you conpage 301 ~ tend that if a man is convicted of a felony in
West Virginia, that that couldn't be proven
under our statute in Virginia; that only a conviction in a Virginia court can be proven in a Virginia court Y
By Mr. Whitehead: No, sir; if the Court please, you
haven't caught my point. We are trying this manBy the Court: I caught your point. Your point is that
in deciding what a felony is you have to apply the Virginia
Law to the Federal Statute.
By Mr. Whitehead: Yes, sir.
By the Court: And in it take the Federal definition of a
felony by the :Virginia definition which is applicable to a
Federal felony.
By Mr. Whitehead: Yes, sir.
By the Court : Well, I don't agree with yon.
By Mr. Spencer: Judge, I think the statute says if convicted of a felony in any State in the countty.
By Mr. Oliver: May it please the Court, we are going to
object also to the introduction of thiA indictpage 302 ~ ment, or the conviction of it from the Corporation
Court of the City of Lynchburg because that indictment goes out and shows vnrionR other convictions. Of
course there can be no objection to the record of the convictions, but they are doing by indirection what they could not
do by direcfion.
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By the Court: The indictment itself shows that he was
convicted of a misdemeanor.
By Mr. Oliver: Yes. You can show that he was convicted
of a felony, but you are going back and showing all those misdemeanors and that can't be done.
By Mr. Whitehead: Now, shall we get our exceptions in the
record or not? We object to the introduction of any evidence whatsoever as to the convictions.
By the Court: Mr. Martin, you make the motion to introduce the record of these two felonies and then let counsel
object.
By Mr. Martin: On behalf of the Commonwealth we move
the privilege of proving that the accused has been convicted
once in the State Court of a felony, the said conviction being
in the Corporation Court of Lynchburg, Virginia, upon a
felonious charge of having a second time violated
page 303 ~ the former Prohibition Law of this. State; and
also that he has been convicted of a felony in
the United Sta.fas Court for the Western District of ·Virginia upon the charge of removing and concealing untaxed
liquor.
And in support of those motions we wish to introduce
and offer in evidence, with reference to the Virginia State
charge, the indictment against him with the order of the Court
adjudicating him guilty upon his plea of guilty, and fixing his
punishment. Also a further order of the Court sentencing him
to serve the punishment :fixed.
And as to the conviction in the Federal Court, we wish to
introduce the indictment upon which he was convicted, the
verdict of the jury, and the order of the Court sentencing
him to imprisonment and a fine.
By Mr. Whitehead: Defendant by counsel objects first to
the introduction of the records of the conviction of George W.
Burford in the Corporation Court for the City of Lynrhburg,
Virginia, in 1923 on the grounds that: First, it shows other
misdemeanor charges which George Burford has been convicted of; Second, objects to the introduction of the certified
copy of conviction on the grounds that it is improper to introduce the certified copy of conviction as set out in the certified
copy offered for evidence because the statute provides that the
record shall show only that the defendant was convicted only
of a felony; and by the introduction of this certified copy, it
shows not only that the defendant was convicted of a felony
but goes further and shows the other convictions
page 304 ~ prior to that time.
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By the Court: Objection overruled.
By Mr. Whitehead: We note an exception to the Court's
ruling.
Second, defendant by counsel objects to the introduction
of the indictment and order of conviction of the defendant,
George W. Burford, on December 13, 1935, on the following
grounds: First, that the State Statute of Virginia defines
that a felony sets that the charge against the defendant there
is a right within the charge to convict him and send him to the
penitentiary; that this indictment and order of conviction, in
this case there is no provision whereby the defendant was,
or may be, under the indictment sentenced to the penitentiary.
And the ref ore not meeting the requirements of the State Laws
of Virginia as to the definition of a felony, it is inadmissible.
Second, the indictment and order of conviction is improper
because the statute provi4es that you can only show that the
defendant was convicte~;l-·of a felony, if such.
By the Court : Mo ·ion overruled.
By Mr. Whitehe : We note an exception to the ruling.
page 305

~

R.GEORGE·W.BURFORD
(Recalled).

Examination by Mr. Whitehead:
Q. Mr. Burford, you have heard Mr. A. P. Wiley testify
last night, have you not Y
A. Yes, sir.
Q. You heard him make a statement that after this difficulty between you and Mr. Thompson, that you took him up to
some bootleg place and gave him two drinks of liquor. Is that
true or not?
A. No, sir; it is·not.
Q. You heard him furthermore make the statement that
you had promised if they'd get this thing settled to pay Mr.
Thompson's hospital bills. Is that right and true?
A. No, sir.
Q. You further heard him testify that to get Miss Wiley, or
Mrs. Thompson, to dismiss the charge she had against you,
that you 'cl given her $2.50-and that you did give him, ]\fr.
Wiley, the $2.50. Is that true?
A. No, sir; it is not.
Q. Have you ever offered either Miss Wiley, or :Mrs. Thomp~
son, or T. W. Thompson, or A. P. Wiley, or anybody else any
money whatsoever to get this c.harge disposed of ag·ainst you?
A. No, sir; I have not.
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By Mr. Whitehead : .All right, sir.
page 306} Examination by Mr. Spencer:
Q. Mr. Burford, Mr. vViley was :summonsed her
:as your witness, was he not 7
A. Beg your pardon. Make him come closer; I can't hear
-v-ou .
.. Q. I said Alfred Wiley was summonsed here as your wit11ess7
.A. That's true..
Q. Wasn't he!
A. That's true..
Q. You put him on the stand in your defense, didn.,t you!
A.. That's true.
Q. To prove certain matters relating to his own family!
A.. True.
Q. What made you think he was going to testify in your
behalf when it was against his s01·t of son-in-law, we '11 say?
A. Well, you want me to tell you 'how that come about?
Q. Yes, I'd like to know why you brought him up here when
you knew he was kin to those people.
A. How that come about, he met me on the street one day
with his jaw all swollen up; said Thompson caught him in
the bed and beat him up, broke his jawbone. And he said,
"I wished you'd have killed that son-of-a-bitch".
Q. You mean since you liave worked on him ; sinre this
thing occurred 1
A. Since this occurred; that's right.
Q. And is that the only occasion you saw him?
11age 307 } A. Well, he stopped me on the street one day
and he had a pair of little scissors; I got the scissors now at home; a screw driver and a small paint brush
in his hand, and came up to me and asked me for some money.
I told him I didn't have any change in my pocket. -He said,
''I want fo get some medicine; my baby at home is sick".
And he said, "Let me have :fifteen cents on the things". And
I said, "What you goU" He showed it to me. I taken the\
paint brush and screw driver and little scissors and I gave
him :fifteen cents. It was at the corner of Main· Street.
Q. What did you want with them¥
A. I just :figured I could use the scissors in my office a~d the
paint brush is in the back of my car and the screw driver.
Q. So it was !:fifteen cents and not $2.50?
A. Yes, sir.
Q. · Didn't you ever go to him and talk to him f
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A. I did not.
Q. Didn't you and Mr. Oliver go to him f
A. Ye~, sir; I beg your pardon; with Mr. Oliver, that "s
one time.
Q. You had gone over there and gotten a statement from
himf
A. Mr. Oliver talked to him. I told you that.
Q. Didn't yon take Mr. Oliver to talk to him t
A. When f That time f
Q. Yes.
A. I don't recall just what day it was.
page 308 ~ Q. Anyhow you had a written statement from
him, didn't you f
A. That's right.
Q. And you brought him here to testify although he was
the father of this girl involved in the case?
A. That's right.
Q. Mr. Burford, have you ever been convicted of a felony?
A. I have been convicted ; I don't know whether you calJ
it a felony or not.
Q. Weren't you convicted in the Corporation Court of the
City of Lynchburg 1924 of a felony?
A. I don't recall the date.
Q. It was a felony, wasn't it Y
A. I don't know whether it was or not.
Q. Were you convicted in the Federal Court, in December,
1935, of a felony?
A. I don't know if it was a. felony.
Q. How much time did you get for it Y
A. They gave me 15 months.
By Mr. Whitehead: We object to that, your Honor; :tie"g
not a lawyer.
By Mr. Spencer: But he knows what time he got.
By Mr. Whitehead: We object to going into any details of
the thing.
By the Court: Objection sustained. It doesn't
page 309 ~ make any difference; they may introduce the indictment.
By Mr. Spencer (Continues examination):
Q. I'll hand you here, Mr. Burford, what purports to be
under the seal of the Court of the United States District Court
for the Western District of Virginia, ,June Term, 1935, '' an
indictment for feloniously removing· a large amount of dis-
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tilled spirits on which the tax had not been paid to a place
other than the bonded warehouse provided by law, the amount
of said spirits being 5 gallons and 1 pint, contrary to the form
of the statute in such case made and provided and against the
peace and dignity of the United States. Second Count: Tliat
on February 23, 1935, in the· County of Campbell, in the Western District of Virginia, and within the jurisdiction of this
court, George Burford, Howard Sibley, and Viola Barnette
did unlawfully and feloniously conceal a large amount of distilled spirits removed as defined in the First Count of this
indictment.''
And an order which purports to be under the seal of the
Federal Court, and saying, '' That on December 13, 1935,
George Burford and Viola Barnette, in proper persons and
by counsel, and being at the bar of the Court and having
assigned no cause why judgment should not be pronounced
against them, it is considered by the Court that the said
George Burford shall be imprisoned for a period of 15 months
and that the United States of America do recover of and from
the said defendant the sum of $1,500.00." Is that you, Mr.
Burford?
A. It was.
page 310 ~ Q. That was you and ,Viola Barnette, wasn't it?
A. I was by myself then.
By Mr. Whitehead: Now, if the Court please, we object to
that and we ask for a mistrial on those grounds discussing
with reference to someone else when he was told specifically
that he could only ask about the felony.
By the Court: Motion overruled.
By Mr. Spencer:
Q. I'll ask you if this, Mr. Burford, which -is apparently
under the seal of the Corporation Court of the City of Lynchburg, and attested by Hubert H. Martin, as ClerkBy the Court : Let me see all you gentlemen inside.
IN CHAMBERS.
By the Court: The order of the Court doesn't show whether
it is a felony or not.
By Mr. Spencer: It's a matter of law for the Court to pass
upon the question of whether it was a felony or not. He said
he didn't know.
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By the Court: 'rhe objection that I am making
is that it sets out numerous other convictions. I
think-all they need to know is that he has been
convicted of a felony.
By Mr. Spencer: Yes, sir. Well, if he'd admit that it was
a felony then the rest of it wouldn't have been necessary.
By the Court: Now, gentlemen, do you admit that he's been
convicted of a felony in the Corporation Court of the City of
Lynchburg?
By Mr. Whitehead: vV ell, I have not looked into it in detail. To be perfectly frank with you, I couldn't admit it
until I went over the thing.
By the Court: Unquestionably it's a felony. I just don't
want to get before the jury all the other convictions of
felonies.
By Mr. Spencer: Well, sir, as I told the Court, I feel that
it is perfectly admissible; but Mr. Saunders, after all, is
the Commonwealth's Attorney.
page 312 ~ By the Court: I still feel some doubt a.bout it.
By Mr. Spencer: And I think Mr. Saunders
wants to go on the safe side, and I 'II ask him if he wants to
admit it was a. felony. If he doesn't, it's got to be introduced.
By Mr. w·hitehead: I've not looked up the Aet; I just don't
know.
By Mr. Spencer: Paul, you know this much: A plea of
guilty is the same as an indictment.
By the Coutt: Gentlemen, let me say this : If you all will
admit that Mr. Burford was convicted of a felony in the Corporation Court of the City of Lynchburg, I'll not permit them
to introduce the indictment and the judgment of the Court.
Unless you do, I am going to let them introduce it.
I think they ought to know it was a.n indictment for whiskey
in the Corporation Court of Lynchburg·.
By Mr. Whitehead: Just a moment ago while we were be- _
fore the jury when the defendant was being examined with
reference to these convictions, as I understand the law, only
evidence can be introduced to show that he was
page 313 ~ convicted of a felony. :Mr. Spencer went not only
further trying to show that, but then brought to
the attention of the Court that other persons were charged
with George W. Burford as to that specific crime which goes
beyond the limit given hi.m by statute; and therefor~ it is error
and we ask for a mistrial.
·
By the Coi,ut: Motion overruled.
page 311

~

-r
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By Mr. Whitehead: We note an exception.
Examination of Mr. Burford ( Continued) ;
By Mr. Spencer:
Q. Mr. Burford, do you or not admit that you were convicted of a felony in connection with a liquor charge in the
Corporation Court of the City of Lynchburg on December 4,
19227
A. I will not.
By Mr. Spencer: All right, sir; we ask the permission of
the Court to introduce the record.
By Mr. Whitehead: Can we see tlie Court back in Chambers!
By Mr. Spencer: I want
to. file thes_e--as
exhibits.
. .
_,,.._....

Note: (Indictment and c
cfion received in evidence and
marked "Commonwea
s Exhibits #3 and #4".}
page 314}
By the Court: Gentlemen, I don't like the idea. of talking

to the witness while he is on the stancl Of course, we can't
l1ave any conferences out of the hearing of the witness. I
really think it's fairer and more proper just for the Court
to state that it is admitted that George Burford was convicted
of a felony in connection with a liquor charge in the Corporation Court of the City of Lynchburg on such and such
a time.
By Mr. Whitehead (To the defendant): You really didn)t
understand what we said in here, did you?
By the Court: I really don't like explanations in the Court.
ARk him the question n~w.
By Mr. Spencer:
Q. Do you admit it now!
A. I do not admit I was.

By Mr. Whitehead: Ask him on sucl1 and such a date iu
the Corporation Court for the City of Lynchburg, we.re you
convicted for a felony on a liquor charge.
By Mr. Spencer:
Q. Did you hear that f
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A. Yes, sir.
page 315.~

By· Mr. Whitehead:
Q. What do you say to thaU

By Mr. Saunders : Answer yes or not.

A~ I was.
By Mr. Spencer:
Q. Of a felony!

A. Yes, sir..
Examination of Mr. Bnrford (Continued}

~

By Mr. Spencer:
Q. Mr. Burford, were yon convicted in the Corporation
Court of the City of Lynchburg on December 4, 1922, of a
liquor cha.rge constituting a felony!
A. I was ..
By :Mr. Spencer: All right, sir. We ask leave with the
Court to file this, the one in the Federal Court, as an exhibit.
There's no question about that.
By the Court: Yes.. (Filed in accordance with previous
note.)
By Mr. Whitehead~ We object to that on the grounds herntofore stated.
Examination by Mr. Whitehead:
Q. Mr. Burford, when Mr. Spencer asked you that question
at first with reference to your conviction, and you said, "I'll
not", what did you understand his question to be
page 316 ~ then t
·
A. I understood him, in the way he asked me, _
would I explain it. I did. And I said, '' I will''. That's what
I meant. I meant just the same as I answered last, that I
was guilty of it.
Q. And had been convicted Y
A. That's right.
Q. All right. Let me ask you one question back there. .Do
vou have trouble in hearing!
" A. Yes, sir.
Q. Which ear is that out of?
A. Right here (Indicating).
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By Mr. Whitehead: All right. That's all.
The witness stands aside.
By Mr. Oliver: May it please the Court, it is our understanding from the beginning of this trial, that we'd like to
have the Court Reporter read the testimonv of Norville Minor
to the jury.
.,
By Mr. Spencer: May it please the Court, I don't think
that will be necessary. We were able to find Norville Minor
and he is here.
By Mr. Oliver: All right, sir. May it please
page 317 ~ the Court, we wish to introduce the witness Norville Minor as a Court or adverse witness.
By the Court: Motion overruled.
By Mr. Spencer: We object to that. He was put on in the
lower Court by the Court, but they know fully what he testified to in the lower Court; they have a transcript of the
record.
By Mr. Oliver: We reserve the right to cross examine him
if he goes away from the record.
By the Court: Gentlemen, there are too many eyewitnesses
to justify putting him on as a Court witness.
By Mr. Spencer: They wanted a continuance yesterday
because he wasn't here.
By Mr. Oliver: Will the Court grant us the privilege of
·
cross examining him if he proves adverse?
By Mr. Spencer : If you 're taken by surprise.
By the Court: Mr. Oliver, you can only cross examine a
witness that you put on if he takes you by surprise
page 318 } and proves adverse.
By Mr. Oliver: Yes, sir.
By the Court: The fact that the attorneys for the Commonwealth were instrumental in bringing the witness here, I think,
is sufficient evidence to rebut the presumption that you could
be taken by surprise.
By Mr. Oliver: May it please the Court, but if the witness testifies differentlyBy the Court: Now you may take the witn(lss out and talk
to him and then decide whether you shall put him on or not.
By Mr. Oliver: We have a record here of what he fostified
to.
By the Court: I'll give you permission to talk to him, gentlemen, and then you can decide whetl1er you want to put him
on as your witness or not. I'll not put him on as a Comt
witness.
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By Mr. Whitehead: Of course, I understand the rule is if
he does turn adverse and we are taken by surprise, then we
can cross examine him. Of course that would only be as to
the credibility of him and not that such and such a thing was
true.
page 319 ~ By the Court: Mr. Whitehead, the Court will
have to determine that to some extent after it has
heard the examination of the witness. I'll not doubt fnl) thing
you say, gentlemen, about it; but the presumption is that he
will be unfavorable if the other side was instrumental in 1inding him and bringing- him here.
By Mr. Saunders: We would rather have ]1im here, if
they are going to use him, rather than use that record.
By the Court: Gentlemen, you may go out and talk to the
witness, if you wish, and decide whether you will put him
on. I am not going to permit you to put on a witness whom
you know to be adverse ; and cross examine him.
By Mr. Spencer: After yesterday morning, pursuant to
your directions, I called Lynchburg and got out Police and
they tried to find him, and left word around town. And when
I got home last night they said he was in town and would
be here today. This morning· I tried to phone his home twice
from 7 :00 o'clock this morning, and I notified a Policeman to
get him. He then came in Mr. Martin's car.
By the Court: My ruling is if you put him on
page 320 ~ and then avow you a.re taken by surprise, I will
let you cross examine him. Go ahead and talk to
him.
7

Note: (A recess was declared to give Mr. Oliver and Mr.
Whitehead sufficient time to have a conference with the witness Norville Minor.)
By Mr. Oliver: We rest.
By the Court: Gentlemen of the jury, the evidence with
reference to George Burford being convicted of felonies in
other jurisdictions was not admitted for the purpose of proving his guilt or innocence in this case, but is only to be considered by you as affecting his credibility.
Gentlemen, it is admitted that a warrant brought by George
'\V. Burford against T. W. Thompson is now pending in this
Court.
By Mr. Oliver: Do you want to tell them the nature of the
warrant?
By the Court: They can take it and read it.

.:
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By Mr. Spencer: In the way, introduce it as an exhibit, I
take it.
By Mr. Oliver: If your Honor please, it's the Commonwealth of Virginia against Burford.
By the Court: I think the warrant speaks for itself. You
all may comment on it, either side, as you wish.
page 321 } All right, gentlemen; you all resU
By Mr. Oliver: Yes, sir.
EVIDENCE, IN REBUTTAL.

MR. M(lHENRY,
called as a witness in behalf of the Commonwealth., in rebuttal,
being duly sworn, testified as follows:
DIRECT EXAMINATION..
By Mr. Saunders!
Q. Mr. McHenry, where do you live!
.A. I live in Lynchburg.
Q. I'll ask you to state whether or not you own and built
what is known as the Peakland Service Station in Bedford
County near the Corporate Limits of Lynchburg?
.A. Yes, sir; I own it.
Q. When did you build that filling station?
A. I didn't build it, but I 01'-'lled it for nearly 10 years.
Q. It's in evidence here that in October, 1939, that some
rock, a load of rock about the size of a baseball were placed
along near the edge of the grass at that filling· station. I'll
ask you to state whether that is correct or not.
A. I have no personal knowledge of any rock, but some
gravel that you see there-that's all I ever heard l)eing there.
Q. Did you order any rock for out there T
A. Never have; no, sir.
page 322 }
Q. Did you ever see any rock there,
A. Never have.
Q. Do you go to your property often?
A. I am there every month or so.
Q. Go there every month f
.A. Yes, sir.
Q. If there had been any such roek there., wouldn )t ~rou
have seen them Y
.A. I think I would.
By Mr. Saunders : Take the witness.
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CROSS EXAMINATION.
By Mr. Whi_tehead:
Q. As I understand, since yon have owned this thing yon
have lease<J this place out 1
A. Yes, sir.
Q. Frank Barker and John ran it at one timef
A. Yes, sir.
Q. And since that time Mr. McCraw ran it for them some!
A. Yes, sir.
Q. You couldn't definitely say whether some rock had been
put around to 'keep people from driving off the gravel or not,
could you!
A. I never have seen them, if they was.
Q. You just never looked for them, did you!
A. I never seen any rock<out there.
Q. As I understand it, there is a big parking
page 323 ~ space between the Peakland Tavern and the city
limits! .
A. It's not all parking space.
Q. But the gravel is there for parking space?
A. Yes, sir.
Q. And as you go on a little further you go into the woods·!
A. It's just a little vacant lot.
Q. There's a vacant lot kind of behind there?
A. Yes, sir.
Q. And you don't know whether there's been any rock put
down or not?
A. I don't know of any.
Q. You couldn't say there wasn't?
A. No, sir; but I have never seen any.
By Mr. ,vhitehead: All right. That's all.
The witness stands aside.
MR. THERON W. THOMPSON,
the prosecutor, recalled in rebuttal.
DIRECT EXAMINATION.
By Mr. Saunders :
Q. Mr. Thompson, it is in evidence here that. on Saturday
preceding this difficulty on Sunday, that you took your wife
out at the Willard Inn operated by Mr. Burford. I'll ask vou
to state whether that is correct or not.
·
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page 324

~

A. No, sir.

By Mr. ,vhitehead: We object to that, if the Court plea~e.
He's gone into that on direct examination.
By Mr. Saunders: No, sir; he didn't.
By Mr. Whitehead: He testified on direct examination that
he worked out there on Saturday night and there has been evidence that he did not.
Bv Mr. Saunders: The introduced evidence that he took his
wife out with him Saturday night.
By the Court: Go ahead.
By Mr. Saunders:
Q. Did you do that 7
A. No, sir.
Q. I '11 ask you to state wheth~r or not your wife, on previous occasions, has gone out there to the Willard Inn while
you were working Y
A. Yes, sir.
Q. Was there any objection to her coming out there?
A. No, sir.
Q. What would she do while she was out there 1
A. Sit down behind the counter while I was working.
Q. Did Mr. Burford ever say anything to you
page 325 ~ or Mrs. Thompson about employing her out there T
A. Yes, sir.
Q. When was that Y
A. That was Saturday night I worked out there; that's
how come her to be with me that Sunday; Mr. Burford asked
me to bring her.
By Mr. Oliver: May it please the Court, there is nothing
been gone into on direct examination here been contradicted
either about the employment of Mrs. ThompsonBy Mr. Saunders: May it please the Court, they have intimated here that Mr. Burford objected to Mrs. Thompson
coming out there.
By Mr. Oliver: You can prove he didn't object and that's
as far as you can go.
By Mr. Saunders:
Q. You say on that Saturday night he talked to you about
the employment of Mrs. Thompson T
By the Court: I don't think there is any necessity of going·
into that.
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By Mr. Saunders: That explains why she was with him
on Sunday.

Q. Why was your wife with you on Sunday when you were
going out there?
page 326 ~ A. Mr. Burford told me to bring her out there.
By Mr. vVl1itehead: We object unless that statement was
made in the presence of the defendant.
By the Court: You all disregard that part of the testimony.
By Mr. Saunders:
Q. I 'II ask you to just show the jury where you were cut
on the eye in this altercation.
By Mr. Whitehead: I object.
By the Court: Sustain the objection.
By Mr. Saunders: I don't think he has pointed that out.
By the C9-nrt: That belongs in chief anyway. y OU should

h

b o ght that out in. chief, but you did not.
ness stands aside.

·

MR. CHRIS A. PETRATOS,
called as a witness in behalf of the Commonwealth, in rebuttal,
being duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Spencer:
page 327

~

Q. What is your name?
A. Chris Petratos.
Q. You are an American citizen Y

A. Yes, sir.
Q. Greek, I believe Y
A. Been an American citizen 22 years; in Lynchburg 15.
Q. What do you do in Lynchburg?
A. Lunch room.
Q. What do you call itY
A. Liberty Lunch.
Q. How long have you been running it?
A. For some years one time, and now for 12 years straight.
Q. Do you know this defenclant, Theron Thompson, the
man back there?
A. Yes, sir; he worked for me.
Q. Was he in your place on the Sunday afternoon hef ore
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he was said to have been knocked in the head by Mr. Burford?
A. Yes, sir; he was in my place between 1 :00 and 1 :15, yes,
sir. And he come with his wife and they sit down in the first
booth and I been asking him what he want, and he say, "One
bottle of beer", .and she took a ham sandwich and ·a Coca
Cola.
Q. She had what?
A. She had a ham sandwich and a Coca Cola and he got
a bottle of beer.
Q. ··Did you serve it 7
A. Yes, sir.
Q. Was he drunk,·
A. No, sir..
.
page 328} Q. Did he look like.he liad been drinking to any
extenU
A. No, sir..
.
.
Q. Do you know whether he came back later -011 and called
up somebody 011 the telephone!
A. Yes, sir; he come back, and I was on the phone. The
telephone is right in the front and asked me to call George
to meet him at the bus line to take him to work.
Q. You could overhear the conversation enough to know
thaU
A. No, sir.
Q. Did you hear enough of what he said over the telephone
to know he said that Y
A. No, sir; never give no attention. He told me he was
· going to call..
Q. And he did use the phone f
A. Yes, sir..
Q. How close were you to him then f
A. When he asked me it was from here to there {Indicating)
and you know where the counter is in the restaurant.
Q. I lmow, but the gentlemen here don't know.
A. I was standing here and he was standing here (Indicating) ; that close.
Q. Were you close enough to reach out and touch him?
A. Yes, sir, because I handed him the telephone.
Q. Was he drunk then?
A. No, sir.
Q. Did you see any sign'3 of him being drttnk
page 329 ~ then?
A. No, sir.
Q. Do you know R. L. Moon? He testified yesterday.
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A. Y:e.s~, sir;· I know him well.
Q. He testified that he was in there at that time and this
man was drunk.
By Mr. Whitehead: If the Court please, that witness never
testified yesterday that that man was drunk. Mr. Spencer
tried his best to make him say he was drunk ..
By the Court : He said he was in there and :Mr. Thompson
appeared to be intoxicated. He wa.sn 't very drunk, but he
could tell Im was intoxicated other than by reason of the fact
that he was drinking beer; that he was under the influence of
something.
By Mr. Spencer: As I recall, his testimony waved back ancl
forth.
By the Court : Go ahead ..

By Mr. Spencer:
Q. My question, Chris, was, was Mr. R. L. Moon in there
at that timeT
A. Maybe he was. I believe he was in there on the last
of the second booth.
Q. Last of the second booth t
A. Yes, sir.
Q. Do you know whether he stopped there and talked to
this fellow?
page 330 ~ A. No, sir ; I don't know. I don't believe he
stopped and talked to him.
Q. Do you know the reputation R. L. Moon bears in the
city of Lynchburg, in the community in which he lives for
truth and veracity!
A. No reputation at all.
Q. My question is : Do you know his reputation f That is
what people generally say about him a.s to telling the truth.
A. I wouldn't believe him on oath.
By Mr. Whitehead: We object to that, of course.
By Mr. Spencer:
Q. Do you know what his reputation is!
A. Well, say a bad reputation.
Q. Do people say that f
A. Yes, sir.
Q. And from that reputation, would you believe him on
oath?
A. No, sir.
By Mr. Spencer: Take the witness.

.George

Jv.
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CROSS EXAMINATION.
By Mr. Oliver:
Q. It's against the A. B. C. rules for you to sell anybody
beer that is intoxicated, is it noU
A. No, sir; we can't sell anybody intoxicated.
page 331 } Q. Do you make a close investigation of everybody you sell a bottle of beer to?
A. _Certainly.
Q. If I come in your place would you look me over real
closeY
A. I been 30 years in that business.
Q. I '11 ask you if I come in your place and order a bottle
of beer, would you survey me and look me over and see that
I am not drinking Y
A. I am supposed to do that.
Q. Do you do that with everybody you can f
A. So far as I can.
Q. Even if you 're busy or not you look them over close 1
A. I got a man to help me too.
Q. Is he your special man to look over everybody that
comes in there Y
A. When I am not there my son took my place, I mean.
Q. How much attention did you pay to Mr. Thompson on
this Sunday when he came in Y
A. I paid pretty good attention to him.
Q. Was there anything particular to call or for you to pay
more attention to him than anybody else 1
A. No more than anybody else.
Q. You didn't pay any more to him then and he could have
had a drink or two under his shirt and you never would have
·
noticed it?
A. He might have, but he no look to me like that.
page 332 ~ Q. You just looked at him and he ordered a bottle of beer, and you handed it over?
A. In a way you can tell a drinking man or drunk mau~
and things like that.
Q. You can't come here and say that he hadn't been drinking?
A. Yes, sir; I say he was not drinking so far as I seen him.
Q. You mean you hadn't seen him take a drink 3/
A. No, sir; I seen him drink one bottle of beer; that was at
1 :00 o'clock.
Q. You don't like this boy Moon at all, do you?
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A. No ; I like him just as well as anybody; but I can tell
what his reputation is.
Q. You like him just as well as you do anybody else 1
A. I mean good gentlemen; a man with reputation.
Q. Do you like him as well as you do everybody else¥
A. No, not like the gentlemen in here. Good people here
and gentlemen; all kind of people in here.
Q. And you don't like this Moon boy at all f
A. You can't tell me that.
Q. You ran him out of your place, didn't you¥
A. Certainly did; I did not supposed to have people with
that kind of reputation.
By Mr. Oliver: That's all.
page 333

~

RE-DIRECT EXAMINATION.

By Mr. Spencer:
Q. How long have you known this man Thompson?
A. Well, I believe Thompson I know him for 3 or 4 years.
Remember he have filling station up here on the river; when
I used to pass by and fill my car; stuff like that. I know
him well for 3 years, you know, after he lost the business.
Q. Do you know whether or not he has a reputation in the
community in which he lives for being a violent and dangerous
manT
A. No, sir; I couldn't tell you nothing about it.
Q. Never heard of any such _thing?
A. I never heard anybody say anything about it.
By Mr. Spencer: You may stand aside.
The witness stands aside.
MR. Le:ij,OY McCRAW,
(Recalled) In rebuttal.
DIRECT EXAMINATION.
By Mr. Saunders:
Q. McCraw, after Mr. Thompson was knocked in the head
there on October 20th at your filling station, I'll ask whether
or not George Burford came by your place and left w01·d for
you to come up to his filling station.
A. I got off at 6 :00 o'clock, see, around 6 :00 or a little
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after, and went home. And when I crone back-Mr. Jones
working t~ere then-he told me.
page 334 r By Mr. Whitehead: If the Court please, we
object to what somebody may have told him.
By the Court: Yes.
By Mr. Saunders:
Q. When you got back to your filling station did you get a
message to come up to Burford 's filling station?
By Mr. Whitehead: We object on the same grounds.
By the Court: That's sound, unless he connects it with Burford
By Mr. Saunders:
Q. Did you go up there,
A. Yes, sir.
Q. Who'd you see up there,
A. Mr. Burford.
Q. What did he want with you?
A. He wanted to know if I had seen a. knife around there.
He said he believed, he felt Mr. Thompson had a knife iu
his hand..
Q. Did he tell you to go back and look for it?
A. He told me he was coming back and look for it.
Q. Said he was coming back and look for it f
A. Yes, sir.
Q. Did he come back and look for it i
A. Yes, sir ; around 11 :30 that night.
page 335 } Q. Were you about to close up!
A. Yes, sir; getting ready to close, almost
closed.
Q. Did you take your flashlight and go out there t
A. Yes, sir.
Q. Who was with Mr. Burford when he came down there?
A. Some Drewry boy, and Herman ,Jones, and I don't know,
another boy was with him, I believe.
Q. Did Mr. Burford get out of the car?
A. I'm sure he did; yes, sir, he came in tho filling station.
Q. Who got the flashlight!
A. I did.
Q. Did Jones ever have the flashlight 1
A. Not until after the knife was found.
Q. Not until after the knife was found f
A. No.
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Q. Did Jones .~ollow along behind you¥
A. Yes, sir; we all went up there together.
Q. And y~u. went ahead; and you were looking, were you
not¥
·
A. Yes, sir.
Q. Did you see any knifef
A. No, sir; not until after Jones found it.
Q. Did you see any necktie there T
A. Yes, somebody picked up a necktie.
Q. You saw it; you didn't find iU
A. No, sir.
page 336 ~ Q. And no one else had any flashlight there f
A. No, sir.
Q. And was Jones immediately behind you or not i
A. He was about 3 or 4 feet behind me, I mean a couple
of feet; 2 to 4 feet.
Q. Did Mr. Burford say anything about looking for a roek 7
A. No, sir; he wasn't looking for a rock.
Q. Wasn't looking for a rock Y.
A. No, sir.
Q. Did Mr. Burford examine the knifeY
A. No, sir. When this Jones boy picked it up, he picked it
up and he said, "Here it is", and I said, "Let me 13ce it
just a second". I was just looking at it and I said, ''Do you
want me to keep iU" And he said, "Just go ahead and keep
it", and Mr. Burford said, "I'm glad he found it".
Q. Did he take it and look at iU
A. No, sir; not that night.
Q. How close did he get to the knife?
A. Mr. Burford?
Q. That's right.
A. This Jones boy had it in his hand an<l :Mr. Burford
looked at it and said, "I'm glad he found it". About 3 or -!
feet away.
Q. Did you see any blood on that knife f
A. Not that night. I just put it in my pocket. The next
day Mr. Redding, Mr. Fizer and Mr. Mitchell, I
page 337 ~ think, were there and they opened the blade there,
and it looked like-I don't know whether it wa~
blood or dry mud or something·. Anyway, it was rusty.
Q. Rusty?
A. Yes.
Q. You couldn't tell whether it was mud or dried ~1loocH
A. No, sir; I never have seen a bloody knife or anything
with blood on it.
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Q. You didn't see anything on the knife that resembled
fresh blood, did you Y
A. No, sir ; I did not.
·
Q. When did you first start working at this filling statfo,.1 ·?
A. January 21, 1940.
Q. And when did you stop there at that :filling 8tation 1
A. November; around November 1st.
Q. It's in evidence here that some time in October, 1939,
some rocks the size of a baseball were brought there and
placed along the edge of the grass out from the driveway. Did
you ever see any such rock Y
A. I never did notice those. At one time I remember seeing some rock around there whitewashed. I don't know,
about that size (Indicating).
Q. They were great big rocks weighing 150 to 200 pounds ?
A. About that.
Q. A man couldn't pick theJ:!1 up and throw them, could
he?
page 338 ~ A. It would be kind of a ha.rd job.

By Mr. Saunders: Your witness.
Examination by Mr. Whitehead:
Q. So then when they came by there, you went out with
them to search for this knife?
A. Yes, sir.
Q. And from that time that the knife was picked up and yon
asked for it, it stayed in your possession until the State
Troopers got it from you the next da.yf
A. Yes, sir.
Q. Do you recall when Mr. Jones came in tlle filling station
and asked you for the :flashlight!
A. Yes, sir; he asked me; yes, sir.
Q. You gave it to him and then he gave it hack to you,
didn't heY
A. No. I'll tell you. I had put a. new cell in it, sHe. And
started giving it to him and I said, '' It won't burn"; and lw
said, "Well, you got a battery?" and I said, "Yes". And I
got a new battery and I turned the light on and it flashed on;
and then we walked out. I don't know, 2 or 3 of us-all of
us there walked to the side of the filling station where, towards where this :fighting occurred.
Q. So then you started to give him the flashlight ut first,
and then you took it back¥
A. Yes, sir.
..
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page 339 ~

Q. That parking space there 1s a right good
sized place, isn't it Y
A. Yes, sir.
Q. And aren't there roeks of all different sizes along on
one side to keep it from it from running down on the lot or
field behind there?
A. No, sir; not now; nothing but gravel all the way around
that filling· station.
Q. No rocks there at all now Y
A. No, sir.
Q. How big a. parking space would you say that is f Look
in here, in this room. Isn't it as big· as all up here (Indicating)?
A. Yes. I imagine it will park about 15 or 18 ears.
By Mr.

"\\:t:~/

All right. Thank you, sir.

The witne~;,d~ aside.
1
V. GORMAN,
MR. JOSEPH
called as a witness in behalf of the Commonwealth, in rebuttal, being duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Spencer:
Q. Mr. Gorman, will you please state to the
page 340 ~ Court and jury your name and residence and oc- •
cupation Y
A. ,Joseph V. Gorman, Lynchburg·, Judge of the Civil .
._
Court.
Q. Mr. Gorman, do you know Mr. Burford here?
A. Yes, sir.
Q. Do you recall a Sunday afternoon, said to be October
20th, around about 5 :30 being in tl1e vicinity of the Peakland
Service Station?
A. I do.
Q. Will you describe to the Court and jury at what stage
you arrived on the scene!
A. I was driving out Boonsboro Road-you want me to
go into details a.bout it?
- Q. Yes, sir; because I want to know at exactly what point
you got there.
· .
A. As I got a.bout the Oakwood Club, Oakwood Qountrr
Club, I noticed in the mirror a Yellow Cab behind me. You
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will have to pardon me for heing a little nervous; I have
been in bed for a couple of days. I saw this body. or person
1ying .at the first filling· sta.tion towards Lynchburg. I had
my family in the car so I drove on beyond that up to about
the third one, I believe ; pulled off into the filling 'Sta.tion and
walked back.
Q. Which :fillb1g station ; the fi.rst or the second 7
A. I stopped at tbe third and walked back to·, the first as
you go out from Lynchburg. When I got there,. Mr. Thompson-I believe that's his name-was lying on his back with
his feet pointed towards the car.
By Mr. Whitehead: Now, if the ·Oourt please,
we object to his going into that; he could have
broug·ht that out in direct examination, in ehie~.
By Mr. Spencer: This is intended to be entirely in rebuttal
of one George B. Wood.
By Mr. Oliver: ·wait a minute; you 're bringing out the
witness.
·
By the Court: I suppose this is preliminary to something.
·
· By Mr. Spencer: I am trying to set the exact point at
which he arrived at the scene..
By Mr. Whitehead: Vve would ask the Court to confine
the Commonwealth's Attorney to exactly the point he .came
there, and nothing- else.
·
By the Court: I thhik you can confine it.
By Mr. Spencer; If' the Court tells me, then I'll ask Mr.
Gorman this:

1Jage 341}

Q. When you first got to the point where you could see
thiR Pea.kland Service Station, or sec anything in that driveway there, did you see Thompson's body!
· A. Yes, sir.
Q. Was he standing up or lying down?
JJage 342 } A. He was lying· down. /
Q. All rig·ht, sir. Then ,you pulled on past
there and pulled up and stopped?
A. Yes, sir.
Q. Did you notice a cab at some point before youBy Mr. Whitehead: Now, if the Court please, we object;
he's leading this witness. He asked did he notice the cab.
He can ask him wha.t he saw; and certainly l1e is putting the
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answer in the mouth of the witness and, of course, that is
improper. . ·
By the ·Coud: Of course. Go ahead, Mr. Spencer.
By Mr. Spencer: (•Continues examination)
Q. Did you, at any point before you got to this place notice a cab behind you 1
A. It was about opposite the Oakwood Club that I noticed
in the rear mirror a Yellow Cab clirectly behind me.
Q. Will you please state to the Court and Jury the point
where thi$ cab got behind you Y How far is it from the scene
of the Peakland Sen-rice Station Y
A. It's about three-quarters of a mile, I suppose, or a halfmile.
Q. Half or three-quarters of a mile Y
A. Yes, sir.
Q. Did that ea:b pass you before you got there¥
A. It did not.
page 343 ~ Q. Did it stay behind you?
A. It did.
Q. Then did that cab arrive there before or after you arrived theret
A. It was bound to have arrived after I did because it was
directly behind roe.
Q. Now, then, did you get close to Mr. Burford when you
got back down there Y
A. Yes, sir. You want me to go into thaU I was within
3 feet of him when I got back there. Mr. Burford was standing· at tbe rear wheel of an automobile, which I suppose was
his; I didn't know it at the time. The right rear wheel; and
I approached him within 2 or 3 feet, I suppose.
Q. Did you see a cab driver there!
A. The cab driver had gotten out of llis cab which stopped
directly opposite the Burford car, maybe two cars ,back_ towards Lynchburg. The cab driver was standing on the lefthand side of the Burford ear.
Q. On the left-l1and side Y
A. Yes.
Q. And where was Mr. Burford standing!
A. He was at the right-hand i-eai· wheel.
Q. And you say you got within 2 or 3 feet of him Y
A. Yes, sir.
Q. Did you notice any wound ou his face f
A. No, sir; I noticed a trickle of blood in one corner of
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his mouth; I believe it was that left corner, but
I couldn't be certain. It appeared to be coming
from a cut inside his mouth.
Q. It appeared to be coming from a cut inside and coming
from here (Indicating) 1
A. Coming straight down as if someone hit him with a
fist and it was cut inside and dribbling· down. I think he took
his handkerchief and wiped it off once.
Q. Could you describe, as close as you could, the extent
of the flow of blood from it¥
A. It wasn't much; I think the whole time l1e wiped it
proha.bly twice or three times.
Q. You described it '' as a trickle?''
A. Yes, sir.
Q. Now, come around here, please, Mr. Burford. (Defendant approached the witness.) It's in evidence before the
jury here-will you turn around towards the jury, please,
sid I'll try to handle you as kindly as I can-that Mr. Burford had, at that time, a wound, a· knife wound extending
from tlmt point (Indicating).
A. All right.
Q. Down to ab.out there (Indicating) ; a deep knife wound
from which the blood was flowing· profusely. Did he have
any such wound as that when you stood there and looked at
him?
A. No, sir; I 1idn 't see it. All I saw was a. trickle a.t one
corner of his mouth; it looked like it was running· from a. cut
inside his mouth. (Defendant returned to his seat.)
·
Q. Did you see more than one cab out there¥
A. No, sir.
page 345 ~ Q. Do you know whether or not the cab, which
you say parked just opposite the scene of thh;
thing, or approximately opposite, was the same cab which
had followed. you down the road f
A. I assume that it was since I drove on up just a little
bit above a.ncl the cab was parked there when I came back.
Q. You clidn 't see but one cab?
A. No, sir.
Q. Did you do anything· after you g·ot out of your car hut
come right back?
A. No, sir.
Q. All rig11t. Did this driver of the cab that you saw
there have any conversation with Mr. Burford f
A. He did ; yes.
Q. W1.1aU -what did he say?
page 344

~
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A. During· the -course of the time that I was there, Mr.
Burford walked around to the rear of his car, to the lefthand side, and I gL1ess he talked to the cab driver 2 or 3
minutes.
Q. How elose did he get to him?
A. Very close ; right up beside him talking to him.
Q. Touch him?
A. Maybe.
By Mr. Whitehead: Mr. Spencer is leading this witness,
if the Court please.
By Mr. Spencer: Take the witness.
page 346 ~

CROSS EXAMINATION.

By Mr. Whitehead:
.
Q. You had your family in the ear with you, Judge T
A. Yes, sir.
Q. And you were ta.king a Sunday afternoon ride T
A. I was going out to get my little boy who was playing
on the Boonsboro Road with some visitors.
Q. I see. And you were driving along there and as you
came along· about the Oakwood Country Club you noticed
a Yellow Cab behind you?
A. Yes, sir.
Q. And you proceeded on down to where the Peakla.nd
Tavern is?
A. I don't know what it's called; it's the first one of the
filling stations on the left-hand side.
Q. And were there any cars there when you got there?
A. There were two, or possibly 3 on the right-hand side
of the road, and may have been one or two on the left; I am
not certain a.bout that.
Q. And, of course, when you looked over there you saw
this man laying on the ground and some people were around?
A. That's right; I thought probably he had been hit by
an automobile.
Q. And, of course, naturally you weren't looking at every
car tag to see whether it was a taxi or whether it had a State
License on it?
A. No, sir.
Q. You weren't paying attention to thaU
page 347 ~ A. I was paying attention because there was
no car parked there when I came out.
Q. You could positively say, without a doubt, that all

George

W. Burford v. Commonwealth

229

Mr. Joseph JT. Gorman.
those cars parked on the right-hand side of the road were
not cabs!
.A. Yes, sir.
Q. Were not cars for hire!
.A. Yes, sir.
Q. You do lmow, Judge, that there are some cars in
Lynchburg· by which the only thing you can show for hire is
the '' For Hire'' signs on them f
A. The cab I was speaking of is a Yellow Cab.
Q. If there were some other cabs there, maybe of a dark
color with just a light showing it was a cab, you wouldn't
have noticed iU
A. No, sir; I wouldn't have noticed it.
Q. What you were referring to was a yellow cab?
A. That's the driver .Mr. Burford was talking to.
Q. You went on down the road, I believe you said, out towards Boonsboro, and parked on the right or left-hand side?
.A. Left-l1and side.
Q. Left-hand sidet
A. I done drove over into the filling station to be com}Jletely off the road.
Q. So then you had to park your car and then walk back
up to where this thing took placef
A. Yes. sir.
JJa.ge 348 } Q. And· that was approximately the distance,
certainly, of this Courtroom?
A. I'd say easily tlmt.
Q. Any further?
A. Well, there are three filling stations right tog·ether, and
I think I stopped at the third one g·oing out. It would probably be the length of this Courtroom or more.
Q. So then, all of the fight and so forth was over when
you g·ot there?
·
A. That's right.
Q. And you dicln 't examine Mr. Burford to see what would
he did have on his face; you just noticed it, didn't you?
A. Well, when I g·ot there I was ~at.her curious as to what
lmd happened, and I saw him standing there possibly a little
closer than I am to this reporter here (Indicating).
Q. Did you go up to his face a.nd open it to see whether
it was an open place?
A. No, sir.
Q. And the only thing you can testify to is that you saw
some blood running down his face?
A. I saw him wipe it off, and I could be as positive of
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anything that it was not an outside cut; it was not running
this way (Indicating), it was a trickle coming straight down
out of the corner of his mouth.
Q. And also from your examination there, you don't think
it was any outside cut 1
A. No, sir; I am positive it wasn't.
page 349 ,}- Q. How close did you get to him t
A. About 3 feet.
Q. About 3 feet away from l1im.. Now, had the ambulance
come when you g'ot there!
.A. No, had not; I left hefore the ambulance caJne.
By Mr. Whitehead: All right, sir; stand aside.

The witness stands aside.
Note : Then and there Court recessed from I :15 o 1clock
P. M. to 2 :30 o'cloc.k P. M. for lunch.

/

MR. GEORGE P. WOOD,
(Recalled) in SurrebuttaL

Examination by Mr. Whitehead:
Q. What was the color of the cab you were driving· on
the day that this fracas took place between Mr. Thompson
and Mr. Burford f
A. It was a blue cab.
Q. What kind of a cab was iU
A. Chevrolet, .1'939.
Q. What company was iU
A. Southern Passenger Motor Line.
Q. It was not a Yellow Cab?
· A. No, sir.

By Mr. Whitehead: All rig·ht, sir.
pag·e 350 ~ Examination hy Mr. Spencer:
Q. Mr. Wood, what-who do yon work for.f
A. I work for the Southern Passenger Motor Line.
Q. Who is the Southern Passenger Motor Line T
A. Wbo is tl1e Soµthern Passenger Motor Line 7
Q. Don't the same people own the Southern Passenger
·Motor Lines that own the Yellow Cabs f
A. No, sir.
Q. · The Lynns don't own both of them?
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A. The Lynns own the Southern Passenger Motor Line
but the Yellow Cah is a corporation.
Q. So is the Southern.
A. No, sir; it's not th(-, same people. Mrs. Lynn owns it.
Q. Don't the Lynns own all the stock in it f
A. No, sir.
Q. Don't you get your orders from Mr. Hullock in that
concern as well as from your company 1
A. No, sir.
Q. He· bas no authority over you 7
A. Mr. H. B. Scruggs is the manager.
Q. Don't you know, as a matt~r of fact, that the Lynn interest bought out the Southern Cab Y
A. They did; yes, sir.
Q. Yea.rs ago Y
A. About three years ago.
Q. And all the cabs are marked, some of them, Yellow Cabs
have the number 596 on this side and vour cabs have 2941
A. That's rigllt.
..
page 351 } Q. Marked in yellow on the side?
A. Yes, sir.
Q. And all of those cabs use different types of ca.rs, don't
they? In the Yell ow iCab Company they have some cars
which are painted yellow, like the old-fashioned yellow cabs 1
A. They are not like our cabs. Our cabs are marked by
a light on the front; the other cabs don't have it.
Q. I don't mean to say they are identical, but they arc
similar, a.ren 't they f
A. These Hudsons and Chevrolets, yes, sir.
Q. And th~y don't have one standard ma.ke car f
A. No, sir.
Q. The Yellow Cab used to have a particular company
and they sort of farm that out and rented the name and sold
the cars?
A. Yes, sir.
Q. In recent years they use the name ''Yellow Cabs,'' and
buy Plymouths and different makes just as the Southern Co. J
A. Yes, sir.
Q. And neither one of the companies have cars all alike,
do they T I don't mean any two of them, but I mean all of
them.
By the Court: What is the purpose of all this Y
By Mr. Spencer : Nothing to show except the
page 352 } possibility that anybody could make a mistake.

Supreme Court of Appeals of Virginia

232

Mr. George P. Wood.
Q. How many cabs were parked just opposite Burford's
place there ?
A. Burford 's place 1 I never was there.
Q. I mean the place where this thing happened f
A. You mean where the ;fig·ht occurred at? I didn't see
any cab at all except mine.
Q. What¥
A. I pulled over in the g-rass to the rigl1t-hand side of the
road.
Q. You say just across from the Peakland Service Station?
A. Yes, sir; and there was 2 or 3 ca rs moving along there.
Q. Were there any other ca:bs there f
A. No, sir.
By Mr. Whitehead:
Q. Did you notice to see what kind of cabs or cars were
parked theref
A. I did not; no, sir.

By Mr. Whitehead: That's all.
The witness stands aside.
page 353

~

By the Court: You all rest Y
By Mr. Oliver: Yes, sir.
By Mr. Saunders: Yes, sir.

End of all testimony.
page 354

~

OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS.

By Mr. ·whitehead: No objection to 1. Defendant, by
counsel, objects to the g·iving of Instruction Number 2 on
the following grounds :
E1irst; there is no cba.rge of murder in any degree, or
manslaughter against the defendant; and therefore it is
error to deal with murder and manslaughter in Instruction 2;
Second; Instruction 2, as to the different grades of crime
of which the defendant is charged is covered in Instruction 1;
Third; it improperly stateR the law as applicable in this
case.
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. As to Instruction Number 3, defendant, by counsel, objects to the giving of this instruction on the following
~Tounds:
First; the instruction does not properly state the law;
Second; if it is to be given, it should be given so that if
the jury believe any one of the four things set out in the
instruction, then it would be their duty to acquit the d_efendant; whereas the instruction is so worded that they must
believe each and all of the four things set out in the instruction· before they can acquit the defendant of self-defense~
Defendant, by counsel, objects to the giving of Instruction
Number 4 on the grounds that if Thompson, the aggressor,
intended to retreat, such intent must have been brought home
to the defendant so as to not give him the legal
page 355 } right to hit Thompson in self-defense.
Defendant, by counsel, objects to the giving of
Instruction Number 5 in that it improperly states the law,
because although they may believe the witness has knowingly and intentionally testified falsely as to any material
fact, yet that would not give them the right to disregard all
the testimony of such witness if it were a fact that certain
of the other testimony of the witness was undisputed.
No objection to Instruction Number 6.
As to Instruction Number 7, defendant, by counsel, objects
to the giving of this instruction on the grounds that it is
within the province of a jury to reach its decision and write
its verdict, and it is improper to set out and tell a jury how,
if they find certain facts, they must write their verdict and
finding·s.
Defendant, by counsel, objects to the refusal of the Court
to give Instruction C on the grounds that that instruction
specifically and expressly states the lnw correctly, and that
C-1 substituted in its place does not cover all of the points
as offered in C. .Aud further, that the defendant is entitled
to the instruction as offered if it correctly states the law.
Defendant, by counsel, objects to the refusal of the Court
to gi.ve Instrm:;tion E on. the credibility of the witnesses as
it does correctly state the law and he is entitled to an instl'uction on his theory of the case.
page 356 ~ Instruction G. Defendant, by counsel, objects
to the refusal of the Court to give this instruc-
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tion on the grounds that it is not covered by any other instruction and it properly states the law.
Defendant, by counsel, objects to the refusal of the Court
to g·ive Instruction H on the grounds that the defendant's
reputation for truth and veracity has been put in issue, and
if the jury believes that reputation it should be considered
by them as highly important as to the facts he testUies to in
this case ; and that he is entitled to an instruction on reputation for truth and veracity, and no other instruction has been
given to cover that point.
Instruction I. Defcnda.nt, by counsel, objects to the refusal of the Court to g·ive Instruction I on the grounds that
it correctly states the law and it is not covered by any other
instruction. Also the defendant is entitled to an instruction on the theory of his case as offered by the defendant.
Defendant, by counsel, objects to the refusal of the Court
in refusing Instruction L on the grounds that L properly
states the law in the form it is given, and all the phases of
the law as covered in Lare not properly covered in L-1.
Defendant, by counsel, objects to the refusal of the Court
to give Instruction A-1 on the grounds that he is entitled to
an instruction on the theory of his ,case and the law has well
settled that if the jury will believe from the evidence, as the
evidence has shown in this case, that T. W. Thompson when
drinking is a man of violent character, then the
page 357 ~ jury may consider this along. with all of the evidence in determining whether he brought on the
difficulty or not. And that instruction is not covered by any
other instruction.
Defendant, by counsel, objects to the refusal of the Court
to g·ive Instruction B-1 on tl1e grounds that the defendant
having put his reputa.tion in issue, that it is right for the
jury to consider that along with all the other facts and circumstances in determining the question of his truth and veracity.
Defendant, by counsel, objects to the refusal of the Court
to give Instruction ~ on the gTounds that it properly states
the law and is not covered by a.ny other instruction, and that
the defendant is entitled to an instruction offered by him if
it ·properly states the law.
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· Common.wealth's Instruction No. 1. (Grnn,ted a.s offered):
"The Court instructs the jury that under the indict~ent
in this case, if warranted by the evidence, you may find any
one of the four folJowing Yerdicts, to-wit: (1) Malicious
wounding; (2) Unlawful wounding; (3) Assault and battery;
(4) Not guilty.
''You are further instructed that malicious wounding· is
committed when one person unlawfull):, wilfully, feloniously
and maliciously wounds. another!Aintending thereby either to
maim, disfig·ure, disable or kill him. Unlawful wounding is
committed when .one person wounds another unlawfully, wilfully and feloniously, but not maliciously, intending thereby
either to maim, disfigure, disable or kill him. Assault and
battery is any physical injury done to another in an angry,
rude or insolent manner.
i'You are further instructed that malicious wounding is a
felony punishable by confinement in the penitentiary not less
than one nor more than ten years, in the discretion of the
,Jury; that unlawful wounding is a felony punishable by eonfinement in the penitentiary not less than one nor more than
five years, in the diseretion of the .Jury; or by confinement
in the county jail not exceeding· twelve months, and fined not
exceeding· five hundred dollars, in the discretion of the Jury;
that assault and 1battery is a misdemeanor punishable by imprisonment in the county jail not exceeding twelve months;
and a fine not exceeding five hundred dollars, either or both,
in the discretion of the jury.''

/

~

Co1n:monwealth '.c; Instr,uction No. 2. ( Granted as
,,m,
offered):
i'The Court instructs the jury that should they find the
accused g·uilty of either malicious or unlawful wounding, with
intent to maim, disfigure, disable or kill, the determination
of the clegTee of his g·uilt should be g·overnecl by the follo,ving rules:

p~59

(1) If he woulcl have been guilty of murder either in the
first or second deg;ree, liad the person wounded died, then he
i8 guilty of malicious, wounding with said intent.
(2) If he would have been g·uilty of voluntary manslaughter, had the person wounded died, then he is guilty of
unlawful wounding· wit11 said intent.
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(3) Murder in the first degree is the killing·, with malice,
of one human being by another wilfully, deliberately and
premeditatedly, but the premeditation need exist for no particular lengih of time; murder in the second degree is such
killing with malice but without premeditation; voluntary
manslaug·hter is such killing in the heat of sudden passion on
rea.sonable provocation or in mutual combat.
( 4) Malice as used in the foregoing definition of murder
is used in a technical sense and includes not only anger,
hatred and revenge but any unlawful and unjustifiable motive.
(5) Every unlawful homicide with a deadly weapon in the
previous possession of tl1e slayer is presumed to be murder
in the second degree.''
page 360

~

Com.nionivealth's Instruction No. 3. (Granted as
offered):

"The Court instructs the jury that the law of self-defense
is the law of necessity or apparent necessity, and is available only to those who act honestly and in good faith. Therefore, before you can lawfully acquit the accused upon his
plea of self-defense, you must believe from all the evidence,
a.t least to the extent of raising a reasonable doubt in your
minds, the following things :
First-That the accused honestly and in g·ood faith believed he was in danger of death or serious bodily harm.
Seconcl----That such a belief was reasona:.ble under the circumstances as they reasonably appeared to the accused.
Third-That the accused reasonably believed it necessary
to strike Thompson to save himself from deatl1 or serious
bodilv harm.
Foitrth-That the accused did not strike Thompson with
such instrument after the danger or appearance of danger,
if any, had passed.''
Commonwealth's lnstr1.wtion No. 4.

(Granted as offered):

'' The Court instructs the jury that even though they should
believe from the evidence that Thompson was at fault in
bringing on tbe encounter relied upon by the accused as
giving rise to the necessity for the use of a deadly weapon,
yet if they further believe from the evidence, beyond a reasonable doubt, that thereafter the said Thompson in good
faith declined further combat and indicated his intention
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to withdraw from said encounter by such means
page 361 }- as were reasonably available to him under the circumstances and retreated from the accused in
such a manner as to make it reasonably apparent to the accused that he had retreated from the combat, and that thereafter the accused pursued and wounded the said Thompson
- ~ a deadly weapon, then they may not lawfully acquit the
~-~=ed upon a plea of self-defense."
1-

Commonwealth's Instruction No.,:;. (Granted as offered):

"The Court instructs the jury that they are the sole judges
of the weight of the testimony of any witness who has testified before them in the case at ba.r, and that in ascertaining
such weig·ht, they have the right to take into consideration
the credibility of such witness, as disclosed from his evidence, his manner of testifying and demeanor upon the witness stand, and his apparent interest, if any, in the result
of the case. And, if the jury believe that any witness has
(knowingly and intentionally) testified falsely as to any material fact, they have the right to disregard all the testimony
of such witness so testifying falsely, or to give his testimony, or any part thereof, such weight only as the same, in
their opinion, may be entitled to.''
Commonwealth's lnstr·uction No. 6. ( Granted as offered):

''The Court instructs the jur~r as a matter of law that in
considering the c.ase, the jury are not to go !beyond the evidence to hunt up doubts or must they entertain
page 362 } such doubts as are merely trivial or. conject-qral.
A doubt, to justify an acquittal, must be a reasonable ·doubt and must arise from a candid and impartial
investigation of all the evidence in tl1e case, and unless it is
such that, were the same kind of doubt interposed in the
graver transactions of life, it would cause a reasonable and
prudent man to l1esitate and pause, it is insufficient to authorize a. verdict of not guilty. If, after considering all the
evidence, you can say that yon have an a.biding conviction
of the truth of the charge, you He satisfied beyond a reasonable doubt.''
Commonwealth's Instruction No. 7. ( Granted as offered) :
'' The Court instructs the jury that if they find the Prisoner
guilty of tlie malicious wounding of T. vV. Thompson, as
eharged in the indictment, the form of their verdict should be
as follows:
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''We, the jury, find the prisoner guilty of a malicious
wounding, as charged in the indictment, and fix his punishment at ... years in the State Penitentiary.''
r

And if the Jury shall find the prisoner not guilty of a
malicious wou~ding upon the said T. vV. Thompson, as
cha.rg·ed in the indictment, but guilty of an assault with intent to maim, disfigure, disable and kill, as charged therein,
their verdict should be in the following form:
'' vVe, the jury find the prisoner not guilty of malicious
wounding·, as charged in the indictment, but guilty of unlawful wounding, as charged in the indictment,
page 363 ~ and fix his punishment at ................... '•

And if the Jury find the prisoner not guilty of maliciou~
wounding·, nor an unlawful wounding, but of assault and
batter, their verdict should be in the following form:
"We, the jury, find the defendant. not g·uilty of malicious
wounding or unlawful wounding, but find llim guilty of assault and battery, and fix his punishment at ............... ''
And if the Jury shall find the prisoner not guilty the form
of their verdict should be as follows:
''We, the Jury, find the prisoner not guilty."
page 364 ~ Defendant's bistruction No. A. (Granted as offered):
'' The Court instructs the jury that George W. Burford
enters upon his trial accompanied by a continuing presumption of innocence which is not a mere form or sham to be
disregarded by the jury at pleasure; this presumption of
innocence is an essential and substantial part of the law of
this Commonwealth, and it is the duty of the jury to give
him full benefit of the same; it goes with bim and applies
throug·hout the entire trial and a.t every stage thereof, and it
is the duty of tl1e jury not only to give due consideration
thereto throughout the taking of all the evidence in the case,
but also to give due weight thereto during their deliberations and until they have arrived at a verdict. In doubtful
ca.ses this presumption of innocence is itself sufficient to turn
the scales in favor of t.he defendant.''
·
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Defendant's Instritction No. A-1. (Refused):

'' The Court instructs the jury that if you believe, from
the evidence, that T. W. Thompson when drinking· is a man
of a violent character, then you may consider this along with
all the other evidence in determining whether he brought on
the difficulty.''
Defendant's lnstntction No. B. (G·r®ted as offered):

'' The Court instructs the jury tha.t the Commonwealth
must prove its case beyond all reasonable doubt, and that
means that the ,Commonwealth must prove every material
element beyond sufficient doubt, which constitutes the alleged
orime, and it is not sufficient that the jury may
pag·e 365 ~ believe his g·uilt probable, or more probable than
his innocence; no degree of probability, nor any
circumstances however suspicious, will authorize a conviction, but the evidence must be of such a cha.raoter as to produce a certainty of g1.1ilt to the exclusion of all reasonable
doubt; nor are the Jury to speculate, or go outside of the
evidence as g·iven by the witnesses introduced, and if that
evidence when considered along with the evidence for the defense, does not c.onvince the jury beyond all reasonable doubt
as to every material element of the guilt of the defendant,
then the jury must find the defendant not guilty.''
Defendant's Instruction No. B-1. (Refu.c;ed):
'' The Court instructs the jury tha.t in considering- the testimony of the witnesses you shall take into consideration
the apparent sincerity or lack of sincerity and any evidence,
if any, as to the reputation of the witnesses for truth and
veracity."

De.fendwnt 's Instruction No. C. (RP..fused) :
"The Court instructs the jury that the evidence intro-·
duced by the defendant, that he hit Thompson in self-defense, need not have been such as to establish this as a fact,
to entitle him to an acquittal; but if its effect has been such
as to bring you to that state of mind that you ha.ve any reasonable doubt that he did not hit Thompson in self-defense,
it is as much your duty to nnd him not guilty in this case
as it would be if you were convinced he hit Thomppage 366 ~ son in self-defense. If there is a reasonable
doubt in your mind. as to this, it is a fact in the
case that he hit Thompson in self.defense, and it is to be
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by you so considered in his behalf as much as if proven to
be true 1beyond any question of doubt. ''
Defendant's Instruction No. C-1. (Granted as offered):

'' The Court instructs the jury that if from all the evidence
they entertain a reasonable doubt of whether or not the
prisonet· acted in self-defense in injuring 'l~hompson, they
must give t:he prisoner the benefit of suc.h doubt and rfind him
not guilty."
Defenda,nt's Instritction, No. D. ( Granted as offered):

"The Court instructs the jury that the plea of not guilty
ileuies every essential element of the crime charged and
places upon the Commonwealth the burden of proving every
essential element of the crime beyond all reasonable doubt
and this burden never shifts but remains upon the Commonwealth throug·h the. entire trial and at everx stage thereof.'·
Defendant's Instruction No. E. (Refused):

"The Court instructs the jury that in this case you are the
sole judg·es of the weig·ht to be given to the testimony of witnesses, of which witnesses to believe and whic~ to disbelieve.
And in determining this question you should take into consideration the demeanor of the witnesses on the
page 367 ~ witness stand, their apparent candor, or bias (if
any), their contradictory statements, if a.ny, and
if after consideration of all the evidence and the surrounding· circumstances you are not convinced beyond a reasonable
doubt as to whether the evidence of the Commonwealth or
that of the defendant a.nd his witnesses is true, your verdict
should be "not g·uilty," since a verdict of' 'not g·uilty" means
nothing more than that the Commonwealth has not proved it~
case to your satisfaction beyond a reasonable doubt.''
Defendant's Instruction No. F. (Gmnterl as offered):
''The Court instructs the jury that if upon the whole evidence in the case, there is any rational hypothesis consistent with the innocence of the ace.used, they must find 'him
"not g·uilty."
Defendant's Instruction No. G. (Refused).

'' The Court instructs the jury that the defendant had the
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right to testify in his own behalf and the jury have no right
to arbitrarily disregard or disbelieve his evidence in whole
or in part merely because he is on trial charged with a .crime,
hut it is the duty of the jury to weigh 3:nd consider his evidence the same as that of any other witness and give to his
evidence such weight and credit as they think the same is entitled to, and to weig-h his evidence under the same rules as
they weig·h the evidence of other witnesses testifying in this
case.''
page 368} Defendant's l!Jrntritction No. H.. (RefitSea)!
"The Court instructs the jury that when the good reputation of the defendant for truth and veracitY. is shown, it
should be considered by them as l1ighly important as to such
facts as he testifies to in this case.'"·
Defendant's lnstru:ct-ion. No. I. (Refus~ri): .
i' The Court instructs the jury thnt to support a conviction the conclusion to be deduced from the evidence must be
consistent with the guilt of the defendant, and not consistent
with his innocence, and if the conclusion you deduce from
the evidence is just as consistent with his innocence as his
g-uilt, or is more consistent with his innocence tha.n his guilt,
then it is your duty to find the defendant not guilty."

Defendant's fostruction No . .J. (Granted

a,,c;

offered)!

"The ,Court instructs the jury that if the defendant was
threatened with danger, it was his duty and privilege to determine from appearanceR and the actual state of things surrounding him at the time, as to the necessity of self defe1.1se,
.and if he acted from a reasonable and honest conviction, he
will not be held responsible criminally, for a mistake in the
extent of actual danger, where other judicious persons ma.y
have been alike mistaken, for when one person attempts to
injure another, it gives the person attempted to be injured,
the rigl1t to make use of such means to prevent injury to
himself, as the behavior of bis adversary makes necessary.
The jury is further instructed that in this case,
pag·e 369 } they must view the evidence from the standpoint ·
of the defendant at the time of the lick and if
so, viewing the evidence, there is any rational hypothesis
in the ca.se consistent with the conc.lusion that the hitting
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was excu_sable or justifiable, they should find the defendant
"not g-iiilty."
De.fenda:nt's Instruction No. L. (Re/u,sed as offered and
amended):
'' The Court instructs the jury that if they ·believe from
the evidence, that T. W. Thompson, previous to the hitting
he received had attacked the defendant with a knife or some
other sharp instrument and had cut the defendant on his face
in the automobile, and, while the defendant was bleeding
profusely from said cut, the said T. W. Thompson continued
after the defendant and after the said Thompson and defendant were out of the automobile, the said Thompson partially
went around the car and reached down and picked up a rock
or something to throw at the defendant and raised as if to
throw same, that t~e defendant had reasonable cause to believe and fear and that he did believe and fear that great
bodily harm was about to be inflicted on him 2 and that, under the influence of such belief and fear, he hit the said
Thompson with intent to defend or protect himself, then the
hitting was excusable and justifiable, and it is your duty to
find the defendant "not guilty."
Note : This instruction was amended ,by the Court and
given as ''Instruction L-1,'' which is as follows:

De.fendant 's I nstri£ction No. L-1. (Granted as a;m,ended) :
'' The Court instructs the jury that if they bepage 370 ~ lieve, from the evidence, that T. W. Thompson,
previous to the hitting he received, had attacked
the defendant with a knife or some other sharp instrument
and had cut the defendant on his face in the automobile, and
that the said T. W. Thompson, without withdrawing from the
combat and giving to the accused rea.s·onable grounds to believe that he was so withdrawing, continued after the defendant, and after said Thompson and defendant were out
of the automobile, the said Thompson partially went around
the car and reached down and picked up a rock or s_omething·
to throw at the defendant, and raised as if to throw same,
that the defendant had reasonable grounds to ·believe tha.t
he was in imminent danger of great bodily harm, and tha.t
under the influence of such belief he hit tl1e said Thompson
with intent to defend or protect himself, then the hitting was
excusable on the grounds of self-defense, and it is your duty
to find the defendant not guilty.''

George
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Defendant's lnstrnctfon No. M. (Granted as offered):

'' If you believe from the evidence tha.t George Burford,
while lawfully in his own automobile, was assaulted by
Theron Thompson, and that George Burford reasonably apprehended that the said Thompson would do him bodily harm,
then you are instructed that George Burford had the right
to repel such assault by all the force he deemed necessary
and that be was not compelled to retreat from Thompson,
hut might, in· his turn, become the assailant, inflicting bodily
wounds, even to the taking of life, until his person was out
of danger. ''
page 371 ~ Defendant's Inst-motion No. N_. (Refused)=.
"The Court instructs the jurY. that if you believe from the
evidence that George Burford had reasonable ground to believe under the circumstances that he was in imminent danger of bodily injury by Thompson and that he struck Thompson to_ prevent such injury, th~n you must acquit him.
The Court instructs you that as to the imminency of the
danger that threatened George Burford, he was the judge;
and that the jur~, must pass upon George Burford 's action
h1 the premises, viewing said action from George Burford's
standpoint at the time, and if you believe from the facts and
circumstances in the c.ase, viewed from the standpoint of
George Burford at the time, that he had reasonable grounds
to believe and did believe the danger imminent, and that his
action was necessary to protect himself from bodily harm,
he was excusable for using· such means in his defense as he
deemed necessary and proper."
Note: The case having· been fully argued by counsel, the
jury retired to their room and after due deliberation returned
with the following verdict:.
Clerk of the Qourt: ''We, the jury, find the prisoner not
guilty of malicious wounding, as eha.rged in the indictment,
but guilty of un1a.wful wounding, as charged in the indictment, and fix his punishment at two years in the State Penitentiary. ' '
Signed : "A. ,J. CARPER, Foreman."

244

page 372 ~ ·

Supreme Court of Appeals of Virginia
CERTIFICATE.

I, A. H. Hopkins, Judge of the Circuit Court of Bedford
County, Virginia, who presided over the foregoing trial of
the Commonwealth of Virginia v. George "\V. Burford in said
Court, at Bedford, Virginia, February 7 and 8, 1941, do
hereby certify that the foregoing is a true and correct copy
and report of the evidence, all of the instructions offered,
amended, granted and refused by the Court, and other incidents of the said trial of' the said cause, with the objections
and exceptions of the re_spective parties as therein set forth.
As to the original exhibits introduced in evidence, as shown
by the foregoing report, to-wit: ''Commonwealth's Exhibit.
#·l'." (knife), "Commonwealth's Exhibit #2-'' (time sheet),
''Oommonwealth's E,xhibit #3'' (conviction), ''Commonwealth's Exhibit #4" (conviction), ''Defendant's Exhibit
#A" (indictment), ''Defendant's Exhibit #B" (Warrant),
''Defendant's Exhibit #C" (indictment), "Defendant's Exhibit #D" (conviction), "Defendant's Exhibit #E" (conviction), "Defendant's Exhibit #F'' (shirt and hankerchiefs), "Defendant's Exhibit #G" (black bow tie), and
''Defendant's Exhibit #X'' (warrant), which have beta.'.
initialed by me for the purpose of identification, it is agreed
by the Commonwealth and the defendant that they shall be
transmitted to the Supreme Court of Appeals as ~ part of
the record in this cause in lieu of certifying to said Court
copies of said exhibits.
And I do further certify that the attorneys for the Commonwealth had .reasonable notice., in writing, given by counsel for the defendant, George W. Burford., of the
page 373 ~ time and place when the foregoing report of the
testimony, exhibits, instructions, exceptions and
other incidents of the trial would be tendered and presented
·
to the undersigned for signature anc.I authentication.
Given under my hand this 8 day of .July, 1941, within sixty
days after the entry of the final judgment in said cause.

A. H. HOPKINS,
Judge of the Circuit Court of Bedford
County, Virg·inia.

I. V. W. Nichols, Clerk of the Cir~uit Court of Bedford
C'Ounty, Virginia, do certify that the foregoing report of the
testimony, exllibits, instructions, exceptions and other incidents of the trial in the case of the Commonwealth of Virginia r. Ge.01·ge ,v. Rnrforrl. tog·ether with the original ex-
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hibits therein referred to, all of which have been duly authenticated by the Judge of said Court, were lodged and filed
with me as _Clerk of the said Court on the 8th day of luly,
1941.
·
V. W. NICHOLS,
Clerk of the Circuit ,Court of Bedford
County, Virg·inia.
page 374 ~

I, V. "\V. Nichols, Clerk of the Circuit Court of
Bedford County, Virginia, do certify that the
foreg·oing· is a, true transcript of the record of the case of the
•Commonwealth of Virginia v. George W. Burford, and I further certify that notices as required by Section 6253-f and
Section 6339 of the Code of Virginia were duly given, as appears by paper writing·s filed with the record of said case.
The fee for making this transcript is $8.00.
Given under my lmnd this 8th day of ,July, 1941.
V. W. NICHOLS,
Clerk of the Circuit Court of Bedford
County, Virginia .
.l\. Copy-r.reste:

M. B.

·wATTS,
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