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IN THE

Supreme Court of .Appeals of Virginia
AT RICHMOND .

.

Record No. 4203
VIRGINIA:

In the Clerk's Office of the Supreme Court of Appeals held
at the Supreme Court of Appeals Building in the City of Richmond on Monday the 17th day of August, 1953.
VIRGINIA OAK FLOORING COMP ANY, INC., AND AN.
Appellants,
OTHER,

against
FLOYD L. CHRISLEY,

Appellee.

From the Industrial Commission of Virginia.

This is to certify that upon the petition of Virginia· Oak
Flooring Company, Incorporated, and Liberty Mutual Insurance Company, an appeal has been awarded by one of the
Justices of the Supreme Court of Appeals of Virgfoia from
an award entered by the Industrial Commission of Virginia
on the 19th day of June, 1953, in a certain proceeding then
therein depending wherein t11e petitioners were plaintiffs and
Floyd L. Chrisley was defendant, provided the petitioners or
some one for them shall enter into bond with sufficient surety
before the Sccretarv of the said Industrial Commission in the
penalty of three thousand dollars, conditioned as the law
directs.
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: RECORD
. COMMONWEALTH OF VIRGINIA
. Department of.Workmen's Compensation
INDUSTRIAL COMMISSION OF VIRGINIA
. Richmond
File No. 036-82374 (922.-135)
Virginia Oak Flooring Co., Employer

v.
Floyd L. Chrisley, Employee
APPLICATION FOR A HEARING ON THE GROUND OF
CHANGE IN CONDITION.
The applicant, Liberty Mutual Insurance Co .., respectfully
requests a hearing before the Industrial Commission of Virginia in the above styled case on the ground that there has
been a change in the condition of the injured person such as
is contemplated by the provisions of section 47 of the Workmen's Compensation Act, and in support of this request makes
the following statements:
1. Name and present address of injured is: Floyd L.
Chrisley, Stuart Ave., Pulaski, Va.
2. Name of the employer is : Virginia Oak Flooring Co.
3. Claimant was last paid compensation at the rate of $20.00
per week up to and including the 23rd clay of March, 1950.
4. At this time bis condition has changed as follows (here
state nature of change alleged and the reason for such allegation with any other grounds for· requesting a bearing) :
Carrier alleges that all temporary total disability resulting
from the injury of January 13, 1948 has terminated. Employee has been offered compensation for permanent partial
disability on the basis of Dr. Roy M. Hoover's report of March
20, 1950., but the employee has not a~cepted those benefits as
ind,icated by his letter of March 27, 1950, the original of which
is attached.
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5. Injured employe·e returned to work for ............... .
(Name of present employer)
page 2 ~ at .............................. at an average
(Address of present employer)
weekly wage of $. . . . . . Or injured employee has been offered
work which he is able to perform with ............ at$ ..... .
(Employer)
per week but bas refused such employment without just cause
for so doing.
6. Has injured employee's injury caused loss or loss of
function of a member f If so, state member or members and
extent of loss or loss of use. Yes. See Dr. Hoover's report
of :M:arch 20, 1950.
7. Has copy of this application been sent to employer or
employee as the case may be? ( Copy must be sent to opposing· side in order to obtain a hearing on this application.) yes
Note: Under the rules of the Commission an application
by employer or insurer for a hearing on the ground of change
in condition must show that compensation has been paid to
the date of application for the hearing and must state the reasons for claiming a change in condition, otherwise a hearing
will not be allowed. Questions 1, 2, 3, 4 and 7 must be answered ; and 5 and 6 must be answered if possible.
Dated at Roanoke, Va .., this 24th day of March, 1950.
LIBERTY MUTUAL INSURANCE CO.
By /s/ R. E. MASON
Resident Claims Manager.
We have dated this formal application 3-24-50 as our letter
of that date constituted an application for a hearing. We
have now paid this employee compensation through 3-23-50.
page 3
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COPY
PULASKI HOSPITAL
Incorporated
Pulaski, Virginia
November 7, 1949

Liberty Mutual Insurance Company
Roanoke, Virginia
Dear Sirs:
Mr. Floyd Chrisley entered the hospital on November 6,

.

~
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1949, and we operated on him this morning, removing the bone
plate and wires from his.right femur.
.
He got along very nicely with this surgery.
Very truly yours,

/s/ D. S. DIVERS, M. D.
DSD:vjw
page 4
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ROY M. HOOVER., M. D.
Medical Arts Building
Roanoke, Va.
Orthopeadic Surgery
January 21, 1950
Liberty Mutual Insurance Company
303 First Street, S. W.
Roanoke, Virginia

Re: Mr. Floyd Chrisley
'V.
:

I

I

Va. Oak Flooring Co..
036-82374

Dear Sirs:
Mr. Chrisley came in on January 16th for examination. He
states that he has been very much more comfortable ever since
the hardware was removed from his rigI1t thigh as advised
when I examined him last in October. He has much less pain
and is able to walk further without discomfort.
He now can walk six or eight blocks at a time without undue- discomfort but finds it impossible to stoop or bend forward to the floor with any comfort. He is unable to squatt.
He walks well, 11owever, with very little limp but with the toes
markedly toeing in on the right side because of the tortion in
the right femur. There is no change in range of motion in tbe
right hip or knee nor in tbe left hip or knee.
· I believe from talking with him that he is progressively im-
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proving in general condition and in general strength and
would sug·gest. that he be given another six or eig·ht weeks before attempting to rate a permanent disability. I frankly do
not believe that he is g·oing to get much more range of motion
in the joints but that his general muscle tone and strength
will improve enough that he will be able to be very much more
active. I do not believe that he will ever be able to resume
the type work that he was doing at the time he was injured.
Sincerely yours,

/s/ ROY M. HOOVER, M~ D.
RMH/ew
page 5 ~

COPY
ROY M. HOOVER., l\L D.
Medical Arts Building
Roanoke, Va.

Orthopeadic Surgery
March 20., 1950
Liberty Mutual Insurance Company
303 First Street, S. W.
Roanoke, Virginia

Re: Mr. Floyd L. Chrisley

v.

Va. Oak Flooring Co.
File No. 922-135
Gentlemen:
Mr. Chrisley came in on March 13th for examination. He
states that l1e 'is able to walk further without tiril}g too much
and with less discomfort than when he was last seen. He complains, however, that it is very difficult for him to stoop and
stooping causes him a g-reat deal of pain, especially in his low
back. He can barely reach bis shoes in dressing.
I believe, however, that he has now reached about his maximum improvement in the involved lower extremities and that
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it is advisible to make an estimate of disability. I will estimate disability on the basis of loss of use of each leg.
He apparently has general disability other than that directly
.·referrable to the legs as his symptoms are now largely back
symptoms. I would sug·gest th~t after he has tried to do the
type work I suggested, he return for another examination with
reference to possible general disability. At this time there
is flexion of the left hip of 135°, of the knee of 135°. There
is about 20° angulation but firm bony union is certainly present. No shortening. The right hip will flex 100°, the knee
80°. Union is apparently firm but there is definite tortion at
the fracture line.
I would consider that he has a permanent disability of the
left leg of approximately 10%, of the right leg 25%. I would
advise that he go •into any type work that is consistent with
his disability, suggesting that he might go on with building
construction as before his injury thoug·h he could do practically none of the construction work itself.
Sincerely yours,

/s/ ROY .M. HOOVER, M. D.
RMH/ew
page 6
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Floyd L. Chrisley, Claimant,

'IJ.

Virginia Oak Flooring Company, Employer, Liberty Mutual
Insurance pompany, Insurer.
Claim No. 922-135.
Claimant appeared in person.
John B. Spiers, Attorney at Law, Radford, Virginia, for
Claimant.
R. E. Mason, Attorney at Law, Shenandoah Life Building,
Roanoke, Virginia, for defendant.
Hearing before Chairman Nickels, at Pulaski, Virginia,
April 20, 1950.
Note. No verbal testimony was taken at this hearing. The
following is noted, viz. :
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Commissioner: Note. Report of Dr. "\V. Frederic Delp,
Pulaski, Virginia, dated April 17, 1950, is filed by claimant's
attorney.
Note. Having been reviewed by attorney for defendant,
the said report, addressed to '' To Whom It May Concern,''
is filed and identified as "Exhibit 'A' ' 2•
Commissioner : Note : Report of Dr. Roy M. Hoover, Roanoke, Virginia, dated March 20, 1950, is filed by attorney for
defendant.
Note. Said report, addressed to Liberty Mutual Insurance
Company, having been reviewed by claimant's attorney, is
filed and identified as "Exhibit 'B' ". Copy of this report
shall be made and forwarded by insurance carrier to Mr.
Spiers;
"
Commissioner: Since the case is on the docket for a hearing, an award will be entered on the basis of the present record.
Hearing concluded.
page 7
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COPY.
W. FREDRIC DELP, M. D.

Pulaski, Va.
April 17, 1950
To Whom It May Concern :
Today I examined Mr. Floyd L. Chrisley, at his request, for
purpose of trying to arrive at his degree of disability. Mr.
Chrisley was injured January 13, 1948 sustaining fractures of
the right and left femora of a serious degree especially so on
the right. His subsequent course has doubtless been reported
by physicians in charge.
At present Mr. Chrisley can walk fairly well but cannot
bend forward on account of his back and a marked limitation
of flexion of the right knee. There is also some limitation of
the hip movements on the right side and a tendency for the
ri~ht foot to invert. The left leg has a fairly free range of
movements in all direction.
Mr. Chrisley is certainly unable to perform any of bis
usual duties at present, partly from his general condition,
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which may be expected to improve somewhat with time. It is
extremely difficult to evaluate these disabilities in percents
but-I would say that he has something like a 10% loss of function in the left leg, 25% loss in the right leg, and this coupled
with his general condition making him about 75% disabled as
of this date.
Realizing that this is an approximation but hoping it wili
be of some service, I am
Respectfully,

/s/ W. FREDRIC DELP, M. D.
WFD/k
page 8
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Floyd L. Chrisley, Claimant

v.
Virginia Oak Flooring Company,, Employer, Liberty :Mutual
Insurance Company, Insurer
Liberty Mutual Insurance Company, Iu~urer
Claim No. 922-135
May 5, 1950
Claimant appeared in person.
John B. Spiers, Attorney at Law, Hadford, Virginia, for
claimant.
R. E. Mason, Attorney at Law, Shenandoah Life Building,
Roanoke, Virginia, for defendant.
Hearing before Chairman Nickels, at Pulaski, Virginia
April 20, 1950.
Nickels, <1hairman, rendered the opinion.
FII\TDINGS

OF

FACT.

It is conceded the claimant in the instant case was paid compensation benefits at the rate of $20.00 per week to March 24,.
1950, and it now appears before the Commission upon tha
ground of change in condition filed by the defendants.
The only issue of consequence for the entry of a proper
award at this time is that of ascertaining the percentage ot
loss of use of the injured members. In so doing it is ciearl)understood the present award has no bearing 1ipon a future
one to be entered which may cover any general partial disa-
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bility the claimant may have sustained from the original ac7
cident. The foregoing issue is to be determine! by the report
of Dr. Roy M. Hoover, Roanoke, Virginia, of March 20, 1950,
in the following language :
·
''Mr. Chrisley came in on March 13th for examination.
He states that he is able to walk further without tirpage 9 ~ ing too much and with Jess discomfort than when he
was last seen. He complains, however, that it is
':ery difficult for him to stoop and stooping causes him a great
deal of pain, especially in bis low back. He can barely reach
his shoes in dressing.
.
I believe, however, that he has now reached about his
maximum improvement in the involved lower extremities anrl
· that it is advisable to make an estimate of disability. I will
estimate disability on tl1e basis of loss of use of each leg.
He apparently has general disability other than that directly ref errable to the legs as his symptoms are now largely
back symptoms. I would sug·gest that after he has tried to do
the type work I suggested, he return for another examination
with reference to possible general disability. At this time
there is flexion of the left hip of 135°. There is about 20°
angulation but firm bony union is certainly present. No shortening. The right hip will flex 100°, the knee 80°. Union is
apparently firm but there is definite tortion at the "fracture
line.
I would consider that he has a permanent disability of tl1e
left leg of approximately 10%, of the right leg 25%. I would
advise that he go jnto any type work that is consistent with
his disability, suggesting that he mig·ht go on with building
construction as before his injury though he could do practically none of the construction work itself.''
It may be said in passing that the foregoing report is substantiated by that of the claimant's physician under date of
April 17, 1950.
An award shall enter in the claimant's behalf at t11e former
rate of $20.00 per week for 61-1/4 weeks covering respectively,
10% loss of use of the left leg and 25% loss use of the right
leg. All arrears of compensation due hereunder shall be paid
in one sum upon receipt hereof, and those to accrue shall be
paid every two weeks.
The sum of One Hundred and Twenty-five ($125.00) Dollars
shall be deducted from the foreg·oing· and be paid to Mr. John
B. Spiers, Attorney at Law, Radford, Virginia, covering services rendered the claimant in the prosecution of his claim.

10
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page 10 } COMMONWEALTH OF VIRGINIA.
Department of Workmen's Compensation
INDUSTRIAL COMMISSION OF VIRGINIA
Richmond
Claim No. 922-135
Notice of Award
Case of Floyd L. Chrisley

Date May 5, 1950

f o Virginia Oak Flooring J olm B. Spiers, Esq.

R
Company, (Employer)
Attorney at Law
Pulaski, Virginia
Radford, Virginia
and Floyd L. Chrisley (Claimant)
Stuart Avenue
Pulaski, Virginia
and Liberty Mutual Insurance Company R
(Insurance Carrier)
Shenandoah Life Building
Roanoke, Virginia
You are hereby notified that a hearing was held in the above
styled case before Nickels, Chairman, at Pulaski, Virginia,
on April 20, 1950, and a decision rendered May 5, 1950, directing an award of additional compensation in favor of the injured employee, as follows :
To Floyd L. Chrisley, $20.00 per week for 61-1/4 weeks
covering 10% loss of use of left leg and 25% loss of use of
right leg beginning March 24, 1950; all arrears of compensation due hereunder shall be. paid in one sum upon receipt hereof, and those to accrue shall be paid every two weeks.
To John B. Spiers, Esq., Attorney at Law, Radford, Virginia, the sum of $125.00 is directed to be paid covering services rendered claimant in the prosecution of his claim, and to
be deducted from the compensation above awarded.
INDUSTRIAL COMMISSION OF
VIRGINIA·
/s/ W. H. NICKELS, JR.
Chairman
Attest:
/s/ W. F. BURSEY
Secretary

I
!

·--'
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COPY.
ROY M. HOOVER, M. D.
Medical Arts Building
Roanoke, Va.

Orthopeadic Surgery
· May 22, 1950
Liberty Mutual Insurance Company
303 First Street, S. Vv.
Roanoke, Virginia

Re: Floyd L. Chrisley v.
Va. Oak Flooring Company
File No. 036-82374
Gentlemen:
On May 17th, Mr. Chrisley came in for examination. He
states that since he has been standing on his feet for several
hours a day, he has developed trouble with both legs with an
area which apparently is becoming ulcerated and with marked
swelling.
On examination, there is marked enlargement of the super:fi.cial veins in both leu-s. There is an area on the medial side
of each in the lower third with discolored, scaley center, apparently a developing chronic leg ulcer. There is only moderate in.duration of the surrounding tissues and no definite lymphangitis has developed. Range of motion in the knees and
l1ips is unchanged.
I feel that his present difficulty is due to circulatory interference from varicose veins. I do not consider that they are
definitely caused by his injury but that there is a definite connection between their development and his injury and long
period of inactivity.
I would advise that he be referred to Doctor Divers for
proper surgical treatment which should greatly improve the
condition and make it possible for him to stand without discomfort and danger.
With best personal regards, I am
Si_ncerely yours,

/s/ ROY M. HOOVER, M. D.
RMH/ew

J
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COPY.
PULASKI HOSPITAL
Incorporated

I
I

I

Pulaski, Virginia
June 7, 1950

Mr. R. E. Mason, Resident Claims Manager,
Liberty Mutual Insurance Company,
Roanoke, Virginia.
Dear Mr. Mason:
Mr. Floyd L. Chrisley, an employee of the Virginia Oak
Flooring Company, entered the Pulaski Hospital on June 4,
1950 for bilateral varicose vein operation.
We operated on him on June 6, ligating and stripping the
right long saphenous. Due to his age, and some ulceration on
the left leg, we only did the right one. We feel that we will be
able to do the left leg within the next week.
Very truly yours,
/s/ D. S. DIVERS, M. D.
DSD:vlm
page 13 } COMMONWEALTH OF VIRGINIA
Department of Workmen's Compensation

INDUSTRIAL CO:M:MISSION OF VIRGINIA
Richmond
Claim No. 922-135
Notice of Awarcl
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Date June 23, 1950

To Virginia Oak Flooring Company (Employer) .
Pulaski, Virginia
and Floyd L. Chrisley (Claimant)
Stuart Avenue
Pulaski, Virginia
and Liberty Mutual Insurance Company, (Insurance Carrier)
Shenandoah Life Building
.
Roanoke, Virginia
·whereas, the Industrial Commission of Virginia did, under
date of May 5, 1950, enter its award directing the payment of
compensation as follows:
To Floyd L. Chrisley, $20.00 ·per week for 61-1/4 weeks
covering 10 % loss of use of left leg an.d 25 % loss ·of use of
right leg beginning March 24, 1950 ; all arrears of compensation due hereunder shall be paid in one sum upon receipt hereof, and those to accrue shall be paid every two weeks.
AND, WHEREAS, it now appears by supplemental memorandum of agreement that this employee again became temporary totally disabled on June 4, 1950,
NOW, THEREFORE, take notice that said award of. May
5, 1950 is hereby suspended as of June 4, 1950 and compensation will accordingly be paid as follows :
$20.00 per week, payable every two weeks, on account of
temporary total disability beginning June 4, 1950.

Note: At the expiration of temporary total disability another supplemental memorandum of agreement will be executed and filed providing for reinstatement of compensation
for such permanent injury as may then be indicated, credit to
be allowed on such award for permanent injury for payments
heretofore made under the award of May 4, 1950.
INDUSTRIAL COMMISSION OF
VIRGINIA
.
/s/ W. H. NICKELS, JR.
Chairman
Attest:

/s/ W. F. BURSEY
Secretary
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COPY

PULASKI HOSPITAL
Incorporated
Pulaski, Virginia
June 21, 1950

lfr. R. E. Mason, Resident Claim Manager
Liberty Mutual Insurance Company
Roanoke, Virginia
Dear Mr. Mason:

We operated on Mr. Floyd L. Chrisley's left leg on June
14th, ligating.his long saphenous and stripping it down to his
ankle.
He has gotten along very well. The sutures were removed
today, and he was discharged with the advice to return to us
for dressings.
Sincerely yours,

/s/ D. S. DIVERS, M. D.
DSD:vjw
page 15
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COPY
73 Third Street, N. W.
Pulaski, Virginia
July 24, 1950.

Douglas S. Divers, M. D.

C. B. Marshall
Claims Supervisor
Liberty Mutual Insurance Co.
Roanoke 6, Virginia.
In Re: Floyd L. Chrisley v. Virginia Oak Flooring Co.
File No. 036-82374
Dear Mr. Marshall,
Mr. Floyd Chrisley entered Pulaski Hospital on ,June 4. ·

Va. Oak Flooring Co.~ Inc. v. Floyd L. Chrisley.
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1950, and was discharged June 21, 1950, having had a bilateral
ligation of his saphenous veins, with stripping. Mr. Chrisley
has been seeing me in my office since discharge, about once a
week and is wearing an Ace elastice bandage on each leg.
There is a small draining sinus on medial side of left leg at
the site of the incision, which has not completely healed.
I believe that ordinarily you would expect him to return to
work following this operation by August 4, 1950.
If there is any other information you desire, kindly let me
know.

Yours truly,

/s/ D. S. DIVERS, M. D.
dsd/hs
page 16
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COPY
73 Third Street, N. W.

Pulaski, Virginia
August 10, 1950
Douglas S. Divers, M. D.
C. B. Marshall, Claim Supervisor
Liberty Mutual Insurance Company
303 First St. S. W.
Roanoke, Virginia

Re: Floyd L. Chrisley v. Virginia Oak Flooring Co.
File No. 036-82374
Dear Mr. Marshall:
I have been out of town for about ten days and returned to
my office today and found your letter of August 9th.
Dr. Walton saw Mr. Chrisley on Au~st 5th. He was complaining of his left foot and ankle. The foot was swollen,
oedematous and eyanotic which extended up to about the lower
third of the tibia. There were three small ulcers on the medical malleolus. With the above findings Dr. Walton felt that
he should be admitted to the hospital, which he did. He is
being treated with bed rest, elevation of the left foot, hot boric
soaks, and penicillen. At this time the swelling has practi-

16
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cally subsided, there is a normal color to his foot and the
ulcers show evidence of healing. Dr. Walton felt that Mr.
Chrisley will probably be in the hospital for another week.
I am sorry this complication has arisen, but it is one, as you
know, often occurs with varicosities of the lower extremities.
In my letter of July 24th I stated there was ~ small draining
sinus on the medical side of the left leg and most likely this
is the area which Dr. Walton described to me over the phone.
I feel that we will have to say that his disability has been
prolonged beyond August 4, 1950 and we will have to· wait
until a later date to terminate his disability.
Any further information I can give you, kindly let me know..
Sincerely yours,

/s/ D. S. DIVERS, M. D.
DSD:j
page 17 ~

COPY

73 Third Street, N. "\V.
Pulaski, Virginia
August 22, 1950
Douglas S. Divers, M. D.
C. B. Marshall, Claim Supervisor
Liberty Mutual Insurance Company
303 First St. S. W.
R.oanoke, Virginia

Re: Floyd L. Chrisley v. Virginia Oak Flooring Co.
.File No. 036-8237 4
Dear Mr. Marshall:

Mr. Floyd Chrisley, employee of Virp:inia Oak FlooringCompany was discharged from the hospital on the 18th of
August. The swelling; and redness in the left ankle had subsided and only a small ulcer remained on the medial side of his
left ankle.
He was in the office to see me today and looks very well. He
states that if he is on his feet any length of time there is con-

Va. Oak Flooring Co.., Inc. v. Floyd L. Chrisley.
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siderable swelling. I will have to let you know later when h~
will be able to return to work following this operation.
Sincerely yours,

/s/ D. S. DIVERS, M. D.
DSD:j
page 18
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COPY.
73 Third Street, N. W.

Pulaski, >.IVirginia.
September 22, 1950
Douglas S. Divers, M. D.
Mr. C. B. Marshall, Claims Supervisor
Liberty Mutual Insurance Company
303 First St. S. W.
Roanoke, Virginia

Re: Floyd L. Chrisley v. Virginia Oak Flooring Company
File No. 036-8237 4
Dear Mr. Marshall : ·
Mr. Floyd L. Chrisley was in the office today and there is
a small ulcer about one-third inch in diameter on the medial

side of the left leg just above the ankle with some redness
around this ulcer. The old incision around this area is practically healed.
I do not believe Mr. Chrisley has recovered sufficiently to .
1·eturn to work. Probably about two more weeks will be required for healing.

I am,
Yours truly,

/s/ D. S. DIVERS, M. D.
DSD:jrj
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COPY.
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73 Third Street, N. W.
Pulaski, ,Virginia.
November 4, 1950
Douglas S. Divers, M. D.
Liberty Mutual Insurance Company
303 First St.· S. W.
Roanoke, Virginia

Re: Floyd L. Chrisley
v. Virginia Oak Flooring
File No. 036-8237 4
Dear Mr. Marshall:
Mr. Floyd Chrisley came in today for examination and he
appears to be doing very well so far as his surgery is con.:.
cerned. There is only a slight area of granulation of about
1/16 of an inch in diameter on the medial side ·Of left ankle.
· From my examination to day I feel that Mr. Chrisley has
sufficiently recovered fi·om his varicose vein operation to return to work on November 6, 1950.

I am,

'

J

Yours truly,

/s/ D. S. DIVERS, M. D
DSD:j
page 20
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COMMONWEALTH OF VIRGINIA
Department of Workmen's Compensation

INDUSTRIAL COMMISSION OF VIRGINIA
Richmond
Claim No. 922-135

Amended Notice of Award

Va. Oak Flooring Co., Inc. v. Floyd L. Chrisley.
Case of Floyd L. Chrisley
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Date November 21, 1950

To Virginia Oak Flooring Company (Employer)
Pulaski, Virginia
and Floyd L. Chrisley (Claimant)
Stuart Avenue
Pulaski, Virginia
and Liberty Mutual Insurance Company (Insurance Carrier)
Shenandoah Life Building
Roanoke, ,Virginia
WHEREAS, the Industrial Commission of Virginia did,
under date of June 23, 1950, reinstate this claim on compensation for temporary total disability at $20.00 per week, payable every two weeks, beginning June 4, 1950,

AND, WHEREAS, it now appears that th~s claimant was
able to return to work on November 6, 1950 as evidenced by
supplemental memorandum of agreement filed with the Commission,
NOW THEREFORE, take notice that the period of temporary total disability set forth under the award of June 23,
1950 continued to November 5, 1950., inclusive, and that the
award o.f May 5, 1950 providing for compensation for 61-1/4
weeks, beginning March 24, 1950 is hereby reinstated as of
November 6, 1950.
Payments having been made under this award of 61-1/4
weeks at $20.00 per week, beginning March 24, 1950 to June
3, 1950, will continue beginning November 6, 1950 and will be
payable for the remainder of. the period of 61-1/4 weeks.

Attest:

INDUSTRIAL COMMISSION OF VIRGINIA
/s/ W. F. ROBINSON
Chairman
.....

/s/ W. F. BURSEY
Secretary

20
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COPY.
73 Third Street, N. W.

Pulaski, :Virginia.
June 15, 1951
Douglas S. Divers, M. D.
Liberty Mutual Insura.nce Company
303 First St. S. W.
Roanoke, Virginia

Re : Floyd Chrisley v. Virginia Oak Flooring
File No. C36-82374
Dear Mr. Mason:
Mr. Floyd Chrisley employee of Virginia Oak Flooring
was in to see me again today complaining of pain on the medial side of the left leg, lower third.
Examination shows a dermatitis in this area involving the
medial surface an area about 2% by 3 inches, which appears
as if it might break down and produce a leg ulcer. As you
know we operated on Mr. Chrisley some time ago, ligating and
stripping the long saphenous veins. I have advised him to
rest in bed with this leg elevated and I gave him a prescripti'on for Baciquent ointment.
I do not have any further suggestions as to treatment and
you may wish to have someone else see him. I might suggest
that Dr. E. N. Weaver of Roanoke see him to determine if a
sympathectomy might be of any benefit to him.
Yours truly,
/sf D. S. DIVERS, M. D.
DSD:j

....l

Va. Oak Flooring Co.., Inc. v. Floyd L. Chrisley.
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COPY.

GEORGE S. BOURNE, M. D.
Medical Arts Building
Roanoke, Va.
July 2, 1951
Liberty Mutual Insurance Company
303 First St. S. W.
Roanoke, Virginia

Re: Floyd L. Chrisley v.
Va. Oak Flooring Co.
File #922-13.5
Gentlemen:
On June 28, 1951, at your request, I examined the above
named because of some beginning ulceration of the lower third
of the left leg. There was also some eczema of the right ankle
region.
·
This man has some definite varicose veins of both legs,a little worse on the left where the beginning ulceration is
much more pronounced. Certainly a great deal of his trouble
is due to his impaired circulation, and in the left leg this is
made even worse by the fact that his left ankle is almost
completely stiff. The arterial pulsations in both feet are good,
therefore his vascular disturbance in each leg is due to varicose veins and lumphedema, the latter being partly due to
his trauma.
I do not believe that this man can be completely rehabilitated, however by injecting the remaining varicose veins in
each leg, and also having him wear good elastic bandages
constantly, together with general advice, I do feel that he can
be considerably improved.
Yours very truly,
GSB:cw

/s/ GEORGE S. BOURNE, M. D.
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page 23 } COMMONWEALTH OF VIRGINIA
Department of Workmen's Compensation
INDUSTRIAL COMMISSION OF VIRGINIA
Richmond
Claim No. 922-135 (036-82374)

Notice of Award

Case of Floyd L. Chrisley

Date July 18, 1951

To Virginia Oak Flooring Company (Employer)
Pulaski, Virginia
and Mr. Floyd L. Chrisley (Claimant)
Stuart A venue
Pulaski, Virginia
and Liberty Mutual Insurance Company (Insurance Carrier)
Shenandoah Life Building
Roanoke, :Virginia
WHEREAS, The Industrial Commission of Virginia, did
under date of November 2f, 1950, reinstate the award of May
5, 1950, providing for compensation at 61-1/4 weeks beginning
March 24, 1950, hereby reinstated as of November 6, 1950,
and,

WHEREAS, a supplemental memorandum of agreement
has been executed and filed with the Commission indicating
this employee again became tempo-rary total disabled on June
15, 1951.

NOW, THEREFORE, Take notice that the award of May
5, 1950, is hereby suspended as of June 15, 1951, and payment

will be mad_e, as follows :
$20.00 per week payable weekly, on account of temporary
total disability beginning June 15, 1951.
Upon termination of temporary total disability a supplemental memorandum of agreement will be executed and filed

Va. Oak Flooring Co.., Inc. v. Floyd L. Chrisley.
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with the Commission reinstating the provisions of said award
of May 5, 1950.

INDUSTRIAL COMMISSION OF VIRGINIA
/s/ W. F. ROBINSON
Chairman
Attest:

/s/ W. F. BURSEY
Secretary
page 24}
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ROY M. HOOVER, M. D.
Medical .Arts Building
Roanoke, Va.
July 14, 1951
Orthopaedic Surgery
Liberty Mutual Insurance Company
3061h Second Street S. W.
Roanoke, Virginia

,i

Re : Mr. Floyd Chrisley
Pulaski, Virginia

v.
Virginia Oak Flooring Co.
036-82374

Gentlemen:
On June 28, 1951 this patient came in as arranged. He
states that shortly after his last visit to me, approximately
a year ago, he was operated upon by Dr. Divers in Pulaski,
Virginia for varicose veins. He has had a great deal of
trouble ever since with much pain in his legs, especially the
left. He has a considerable degree of stiffness in his knees
and feet, which has increased since my last examination because of the necessary inactivity.
There has been no material change except that connected
with his varicose vein condition, for this reason I advised
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that he be seen by Dr. George Bourne for an opinion in regard to his leg ulcer and any corrective measures to get him
back on his feet again.
Sincerely yours,

/s/ ROY M. HOOVER, M. D.
RMH:d
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COPY.
73 Third Street, N. W.

.-4)

Pulaski, ;virginia.
. July 16, 1951
Douglas S. Divers, M. D.
Liberty Mutual Insurance Company
~03 First St. S. W.
Roanoke, Virginia

Re: Floyd Chrisley v.
Virginia Oak Flooring Co..
File

# 922-135

Att: Mr. J. K. Collings
Dear Mr. Collings:
Mr. Floyd Chrisley came in to see me on July 13th foliowing his trip to Roanoke.
Examination of both legs, with and without tourniquet, does
not show veins sufficiently dilated to justify the injection
treatment. This patient has had ligation and stripping of
both long saphenous veins which leaves only the tributaries
to be injected. At the best, the injection treatment of varicose veins of the lower extremities does not give very good
results, so much so, I believe that most surgeons would advise stripping of the veins instead. I feel strongly that injections of this man's remaining small veins would be a long
drawn out procedure with very questionable results, and a
chance of producing inflammatory areas at the points of injection which would be very slow in healing. The incisions
that were made on the ankles to strip these veins were very
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slow in healing. If his lower extremities cannot be improved
by a bilateral synpathectomy, this decision will of course have
to be made by a neuro-surgeon, I believe he will continue to
have his present complaints.
I hope I have macte myself clear and you will understand
my position in declining to do the injections.

lam,
Sincerely yours,
/s/ D. S. DIVERS, l\L D.
DSD:j
page 26

~

COPY.
EDGAR N. WEAVER, M. D.
203 Carlton Terrace Building
Roanoke, Virginia

,1
August 4, 1951

..,

Neurological Surgery
Liberty Mutual Insurance Company
Shenandoah Building
Roanoke, Virginia

Re : Mr. Floyd L. Chrisley
Dear Sir:
Mr. Floyd L. Chrisley was seen in the office on 7-27-51. He
gave me the history of having fractures of both femurs in
.January, 1948, which occurred in an accident while working
for the Virginia Oak Flooring Company, and he was treated
for this by Dr. Divers in Pulaski, Virginia. He stated that
in June, 1950, he had bilateral vein operations because of
bilateral varicosities and because of an ulcer on th~ left lower
leg just above the ankle. This ulcer has been resistant to all
treatment in that it has been breaking down and healing in.:
termittently for the past year or so. It had been healed, at
the time I saw him, for several weeks.
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On examination, this patient walked with a rather marked
limp because of stiffness of the left ankle which I believe is
due to ankylosis of that joint. He has bilateral varicose veins
with a stasis discoloration and scaring from a healed ulcer
on the left lower leg just above the ankle. The popliteal pulsations and the dorsalis pedis and the ·posterior tibial pulsations were very strong bilaterally. There is no evidence of
peripheral vascular insufficiency.
It is my impression that this patient has bilateral varicose
veins of the lower extremities with good arterial circulation.
Since his arterial pulsations are good, I do not believe that he
will be bene:fitted by a sympathectomy at this time.
I wish that I could be of more benefit to this patient, but I
am afraid that I do not have much to offer him.
Very truly yours,

/s/ EDGAR N. WEAVER, M. D.
ENW:njm
c/c Dr. :Qouglas S. Divers
page 27
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73 Third Street, N. W.
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!

Pulaski, :Virginia.
August 16, 1951
Douglas S. Divers, M. D.
Liberty Mutual Insurance Company
303 First St. S. W.
Roanoke, Virginia

Re : Floyd Chrisley 'IJ.
Va. Oak Flooring
036-82374
Att: Mr. J. K. Collings
Dear Sir:
I had Mr. Chrisley come to my office again today for an ex-
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amination, after receiving your letter and a copy of the letter
of Dr. Weaver's.
My examination today still shows small varicose veins over
both legs and it appears to me, as I stated before, it is very
doubtful whether we are going to get any striking benefit
from injecting these veins. However, if it is the consensus of
the doctors that this patient will be benefitted by this treatment, I will be glad to do the best I can if you want me to go
.
ahead.
Yours truly,
/s/ D. S. DIVERS, M. D.
· DSD:j
page 28

~

COPY.

UNIVERSITY OF VIRGINIA HOSPITAL
Charlottesville, :Virginia
December 19, 1951
•'• I, :~1\\\\\\\\\~"\t~\
Department of Surgery and Gynecology
W. R. Sandusky, M. D.
Mr. R. E. Mason, Resident Claims Manager
Liberty Mutual Insurance Companies
306 Second Street, S. W.
Roanoke 11, Virginia

; _j

Dear Mr. Mason:
I am writing to confirm my telephone conversation of November 15, 1951. I saw Mr. Floyd L. Chrisley on November
15 at your request. He complained of painful lower extremities, worse on the left, and chronic leg ulceration.
He states that the initial injury was sustained on January
13, 1948, when a heavy door weighing approximately one
thousand pounds fell upon him. Both hips were fractured
and he remained in a hip cast for a long time. He thinks that
he was confined to bed for approximately 11 months. When
he began to walk his legs became swollen and shortly thereafter he developed prominent veins and ulceration of both
ankles. For many years the left ankle was deformed by an
old rheumatic condition; not as the result of the above men-
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tioned injury. In July 1950 a bilateral saphenous vein ligation was done by Dr. Divers.
On examination there is limitation of motion in the right
knee to 90 degrees. The left knee has normal motion.. There
is pallor on elevation and rubor on dependency. All of the
peripheral pulses are good; there is bilateral one plus pitting
edema ; the right leg is larger than the left ; there is bilateral
statis dermatitis with an ulcer 1 cm. in diameter in the left
internal malleolus region. There are bilateral varicose veins
in the lower extremities.
The patient obviously has venoµs insufficiency, and in addition some arterial insufficiency. I would advise that he should
have a prolonged period of pressure dressings and eradication of the varicosities in the lower portion of the extremity,
the prolonged use of pressure dressings and possibly division ·
of the superficial femoral vein.
Very truly yours,
WRS:rpb

/s/ WILLIAM R. SANDUSKY, M. D.

cc: Dr. D.S. Divers
. 73 Third Street, N. W.
Pulaski, Virginia
cc : Dr. George S. Bourne
Medical Arts Building
Roanoke, Virginia
page 29 ~
COPY.
UNIVERSITY OF VIRGINIA HOSPITAL
Charlotte~ville, Virginia
January 16, 1952
Department of Surgery and Gynecology
W. R. Sandusky, M. D.
Dr. D.S. Divers
73 Third Street, N. W.
Pulaski, Virginia
Dear Doctor Divers :
~

I have your letter concerning Mr. Floyd Chrisley, in which
you inquired concerning the method of choice for the eradi-

.,
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cation of his varicosities as suggested in my report to the
Liberty Mutual Insurance Company. In his particular case
I believe that either surgery or the use of asclerosing solution
would be satisfactory. It depends largely on the preference
and practice of the surgeon who is treating the case.
I trust that this is the information which you require.
With kindest regards, I am,
Sincerely yours,
/s/ WILLIAM R. SANDUSKY, M. D.
WRS:rpb
page 30
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73 Third Street, N. W.
Pulaski, :Virginia.
January 19, 1952
Douglas S. Divers, M. D.
Liberty Mutual Insurance Company
306 Second Street

Roanoke, Virginia
Gentlemen:
I received a letter yesterday from Dr. William R. Sandusky
regarding treatment to Mr. Floyd Chrisley. I was called
from your office in regard to this treatment, and I was requested to write Dr. Sandusky as to the best methods to eradicate the varicosities of his lower extremities.
I am enclosing a copy of the letter that I received from
Dr. Sandusky. If there is any further treatment that you
wish for me to carry out on Mr. Chrisley, kindly let me know.
Sincerely yours,

/s/ D. S. DIVERS, M. D.
DSD:vjw
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73 Third Street, N. W.
Pulaski, Virginia
April 16, 1952
Douglas S. Divers, M. D.
Liberty Mutual Insurance Company
306 2nd St. S. W.
Roanoke, Virginia

Re: Floyd Chrisley v.
1Virginia Oak Flooring C-3682374
Dear Sirs:
At tlie request of your investigators, Mr. Floyd Chrisley
came to my office on April 12, 1952 for examination· of both
lower extremities. Both extremities in the dependent position, are bluish and cyanotic. There is considerable brownish
discoloration on the medial side of both extremities just above
· each internal malleolus. He is wearing an elastic bandage
and ther.e appears to be no edema at this time. There are
a few fairly large varicose veins below and lateral to the left
internal malleolus and a few around the right malleolus.
There are several large veins on the dorsal surface of each
foot. On examination the skin over the discolored area seems
to be.hypersensitive to pressure.
As you recall, Dr. Sandusky requested the eradication of
these veins when he saw Mr. Chrisley sometime ago. However, there is some question in my mind as to whether· there
will be a great deal of benefit derived from this procedure.
Sometimes we are pleasantly surprised in getting better results than we anticipated. If you decide to have this surgery
done and care to have me do it, please let me· know.
Yours truly,

/s/ D. S. DIVERS, M. D.
DSD:j

Va. Oak Flooring Co.It Inc. v. Floyd L. Chrisley.
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COPY
73 Third Street, N. W.
Pulaski, Virginia.
June 30, 1952

Douglas S. Divers, M. D.
Mr. W. E. Cuttino, Jr. Adjuster
Liberty Mutual Insurance Company
306 2nd St. S. W.
Roanoke, Virginia

Re: Floyd Chrisley v. Virginia Oak Flo~:ring Co. 036-82374

Dear Mr. Cuttino:

·

~

Our old friend, Mr. Floyd Chrisley came i.'n again today for...,_
examination of both lower extremities. The left leg is smaller
than the right and there is an old deformity of the left foot
which was present previous to his fractured femur. The;re
are a few varicose veins scattered over the leg and dorsal surface of the foot which are larger orr the left. There is an area
over the medial side of this leg just above the malleolus at the
site of an old leg ulcer which is hypersensitive to touch. There
is complete flexion and extension to this leg. He complains of
considerable pain over the site of the old ulcer and muscle
spasms in the calf when exercising. All in all there does not
seem to be any change in this leg since June, 1951. There is
a good dorsalis pedis pulsation on the left.
Examination of the right leg shows the knee larger than the
eft. There is complete extension but only about 90% flexion.
There are no changes in the varicose veins as was noted in my
etter of April 16., 1952. There js a good dorsalis pedis pulsation on the right.
-:r-may be pessimistic about any permanent improvement
Mr. Chrisley's legs but it appears to me that we have gone
to the point where I question whether any further surgery
would decrease the permanent disability.,:I believe if a satisfactory settlement could be made with Mr. Chrisley; on a
permanent disability that the psychological effect might be
beneficial to him.'1-I feel that he has a 25'% permanent disability to his left leg althoug·h this leg does not appear to be

(J

in\
-.,
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as good as the right due to the deformity that was present in.
his foot before the accident. He has a 30% permanent disability to his right leg which is partially based on the partial
ankylo sis to the knee.
·
If I have not made .myself clear and there are any other
questions you care to ask, please let me know.
Yours truly,
/s/ D. S. DIVERS, M. D.
DSD:j
page 33 } COMMONWEALTH OF VIRGINIA
Department of Workmen's Compensation
INDUSTRIAL COMMISSION OF VIRGINIA
Richmond
File No. 922-135 ( 036-82374)
Virginia Oak Flooring Company,' Employer
1}.

'

'

Floyd L. Chrisley, Employee
APPLICATION FOR A HEARING ON THE GROUND OF.
.
CHANGE IN CONDITION.
The applicant, Liberty Mu~ual Insurance Company, respectfully requests a hearing before the Industrial Commission of Virginia in the above styled case on the· ground that
there has been a change in the condition of the injured person
such as is contemplated by the provisions ~f section 47 of the
Workmen's Compensation Act, and in support of this request
makes the following statements:
,·

o

1. Name and present address of injured is : Floyd L. Chris·
ley, Box 733., Pulaski, Va.
2. Name of the employer is: Virginia Oak Flooring Company.
· 3. Claimant was last paid compensation at the rate of $20.00
_per week up to and including the 23rd day of July, 1952.
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4. At this time his condition has changed as follows (here.
state nature of change alleged and the reason for such allegation with any other grounds for requesting a hearing):
Carrier alleges that employee has made maximum improvement and that compensation for temporary total disability
should be terminated. Carrier has offered compensation for
permanent partial disability in accordance with Dr. Divers'
report dated June 30, 1952, credit to be taken for 41-6/7 weeks
paid under previous award, but employee has refused to exe~ute agreement on this basis.·
5. Injured employee returned to work for ............... .
(Name of present employer)
page 34 } at ................................ at an average
(Address of present employer)
weekly wage of $. . . . . . Or injured employee has been offered
work which he is able to perform with ...........·. at$ ..... .
(Employer)
per week but has refused such employment without just cause
for so doing.
6. Has injured employee's injury caused loss or loss of
function of a memberf If so, state member or members and
extent of loss or loss of use. See Dr. Divers' report dated
June 30, 1952.
7. Has copy of this application been sent to employer or
employee as the case may be? ( Copy must be sent to opposing side in order to obtain a hearing on this application.) yes

Note : Under the rules of the Commission an application
·by employer or insurer for a hearing on the ground of change
in condition must show that compensation has been paid to
the date of application for the hearing and must state the reasons for claiming a change in condition otherwise a hearing
will not be allowed. Questions 1, 2, 3, 4 and 7 must be answered; and 5 and 6 must be answered if possible.
Dated at Roanoke., Va., this 24th day of July, 1952.
LIBERTY MUTUAL INSURANCE
COMPANY
By /s/ R. E. MASON
Resident Claims Manager.
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GEORGE S. BOURNE, M. D.
Medical Arts Building
Roanoke, Va.
July 24, 1932
Liberty Mutual Insurance Co., ·

Re : Floyd L. Chrisley

306 Second St. S. W.

Roanoke, Virginia

036-82374

Attn. Mr. R. E. Mason, Resident Claims Manager.
Dear Mr. Mason:
Today, at your request, I examined the above named in my
office. I :find that he has reached his maximum improvement,
and so, as you directed., I sent him to Dr. Hoover for proper
evaluation of, disability.

'f- Within the past month the open sores on each leg have
healed, so in this repect Mr. Chrisley is better than when last
examined by me in Decmber, 1951. I believe that he may be
able to do some very light carpenter work, possibly around
his own workshop at home, but this will probably be the extent of his activity...\-Tbe well-fitted elastic bandages to his
legs have helped him considerably, and in my opinion it will
be necessary for him to continue this indefinitely. My only
suggestion is that he use a different type of elastic bandage,
and I have advised him as ~o the type of bandage to ·obtain.
Thank you for referring this patient to me for examination.
Yours very truly,

,.

/s/ GEORGE S. BOURNE, M. D.
GSB:w

Va. Oak Flooring Co.0 Inc. v. Floyd L. Chrisley.
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ROY M. HOOVER, M. D.
Medical Arts Building
Roanoke, Va.
August 12~ 1952

Orthopaedic Surgery
Liberty Mutual Insurance Company
306· Second St. S. W.

Roanoke, Virginia

In re : Floyd L. Chrisley
036-82374

Gentlemen:
.f On July 24, 1952 Floyd Chrisley came in to see me after being examined by Dr. Bourne. He stat~s that he is still unable
to work and that he is having quite considerable difficulty with
both legs, but according to the history, most of this difficulty
is circulatory. f
Motion in tlie hips is unchanged. There is now about 125°
motion in the left knee, 90° in the right. There is an ulcer
over the inner side of the left leg, but this is not an open sore
as it has scabbed over.~
As suggested by the history, I believe that there is no essential change in his orthopaedic condition from my previous report, and I would not suggest anything in the way of treatment from an. orthopaedic standpo!nt.~ I would suggest that
you rely upon Dr. Bourne's suggestion as to any further treatment regarding the circulatory involvement.
I understand Dr. Divers has submitted a report rating the
permanent disability of the legs. Since this case involves both
orthopaedic arid circulatory conditions/I believe Dr. Divers'
estimate should be relied upon, since he has undoubtedly taken
both conditions into consideration./

Sincerely yours,
/s/ ROY M. HOOVER~ M. D.
RMH:d
r-1

• I.
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·73 Third St~eet, N. W.
Pulaski, Virginia
September 4, 1952
Douglas S. Divers, M. D.
Liberty Mutual Insurance Company
306 2nd St. S. W.
Roanoke, Virginia
Att: Mr. R. E. Mason
Dear Mr. Mason:
Mr. Andrew D. Owens, an attorney here in Pulaski, called
me on the phone and asked me the estimated overall disability
of Mr. Floyd Chrisley. I told him ~hat I thought Mr. Chrisley would not be able to hold down a job and earn a living, but
he was able to do odd jobs around the house. I thought a 75o/o
overall permanent disability was a fair estimate.
I felt you should know about this letter ·that he has requested.
Yours truly,

/s/ D. S. DIVERS, M. D.
DSD:j
page 38
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73 Third Street, N. W.
Pulaski, Virginia
September 5, 1952

Douglas S. Divers, M. D.
Mr. Andrew D. Owens., Attorney
Pulaski, "V'irginia
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Dear Mr. Owens :
This letter is in answer to your request by phone in regard
to the overall disability of Mr. Floyd Chrisley. )(.I feel that
Mr. Chrisley is not able to hold a job and earn a living but he
is probably able to do odd jobs around the house. I feel that
75% overall disability would be a fair estimate. f
Yours truly,

/s/ D. S. DIVERS, M. D.
DSD:j
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W. ].,REDRIC DELP, M. D.
Pulaski, Va.

9-6-52To Whom It May Concern:
.

.

Everybody concerned is familiar with Mr. F. L. Chrisley's
history and the severe fractures he sustained. Since I have
seen him he has had stripping and ligation of varicose veins
in both legs. At the present time he has marked limitation
of hip motion on the right and limitation of flexion of rt..knee.
The same is true of the left hip and knee but to a somewhat
lesser degree. The rt. femur is still plated. There is marked
impairment of circulation in both lower extremities with
ulceration of the left leg. There have been ulcers on the rt.
leg.
i-As a whole I consider Mr. Chrisley totally disabled for any
kind of work that would require being on his feet, a situation
that is most likely to be permanent. It is possible that in the
future he might engage in some light, sitting down work, but
his training and abilities are not of that nature. I sincerely
doubt that Mr. Chrisley will ever be able to return to any work
that he is fitted for and be able to support himself at any gainful employment f,
Sincerely,

/s/ W. FREDERIC DELP
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L. PERRY HYDE, M. D.

I

r

327 N. Jefferson Avenue

Pulaski, Va.
9-8-52

To Whom It May Concern:

f

After a physical examination of Floyd Chrisley on 9-8-52There is 75% disability of right hip and 55% disability of left
thigh-This man is unable to fulfill any of the requirements
necessary for physical

wort,-

/s/ L. PERRY HYDE., M. D.
pag·e 41 } Floyd L .. Chrisley, Claimant
'l).

Virginia Oak Flooring Company, Employer, Liberty Mutual
~surance Company, Insurer
Claim No. 922-135
Claimant appeared in person.
A. Dow Owens, Esq., Attorney a.t Law, Pulaski National
Bank Building, Pulaski, Virginia, for Claimant.
R. E. Mason, Esq., Attorney at Law, Liberty Mutual Insurance Company, 306 Second Street, S. W., Roanoke, Virginia,
for Defendants.
·
Hearing before NICKELS, Commissioner, at Pulaski, Virginia, on September 9, 1952.
By Commissioner Nickels : The issue in this case being a
medical one, the record shall be submitted upon the medical
reports in the file, particularly that of Dr. D. S. Divers, the
attending physician, of June 30, 1952.
( Case ended.)
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pag·e 42 } Floyd L. Chrisley, Claimant

v.
Virginia Oak Flooring Company, Employer, Liberty Mutual
Insurance Company, Insurer
Claim No. 922-135
Sep. 2~, 1952
Claimant: appeared in person.
A. Dow Owens, Esq., Attorney at Law, Pulaski National
Bank Building, Pulaski, Virginia, for Claimant.
R. E. Mason, Esq., Attorney at Law, Liberty Mutual Insurance Company, 306 Second Street, S. W., Roanoke., Virginia,
for Defendants.
Hearing before NICKELS, Commissioner, at Pulaski, Virginia, on September 9, 1952.
NICKELS, Commissioner, rendered the opinion.
FINDINGS OF FACT.
This case was docketed on application of the defendants on
the ground of change in condition undet date of July 25, 1952,
showing payments of compensation at the rate of $20.00 per
week had been made to July 24, 1952.
An award was heretofore entered on May 5, 1950, covering
a 10% loss of use of the left leg and 25'% loss of use of the
right leg for a period of 61-1/4 weeks. The foregoing award
was modified by subsequent ones covering recurrent periods
of temporary total disability.
The question at issue at the time of the hearing related to
the loss of use of the legs as a result of fractures of the right
and left femurs in the original accident of January 13, 1948.
The foregoing issue is to be determined by the report of Dr.
D.S. Divers, the attending physician, of June 30, 1952, as follows:
page 43 }

'' Our old friend, Mr. Floyd Chrisley came in
again today for examination of both lower extremities. The left leg is smaller than the right and there is an old
deformity of the left foot which was present pre~ous to his
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fractured femur. There are a few varicose veins scattered
over the leg and dorsal surface of the foot which are larger
on the left. There is an area over the medial side of this leg
just above the malleolus at the site of an old leg ulcer which
is hypersensitive to touch. There is complete flexion and extension to this leg. He complain& of considerable pain over
the site of the old ulcer and muscle spasms in the calf when
exercising. All in all there does not seem to be any change
in this leg· since June, 1951. There is a good dorsalis. pedis
pulsation on the left.
'' Examination of the right leg· shows the knee larger than
the left. There is complete extension but only about 90%
flexion. There are no changes in the varicose veins as w~s
noted in my-letter of April 16, 1952. There is a good dorsalis
pedis pulsation'on the right.
'' I ·may be p,essimistic about any permanent improvement
in Mr. Chrisley's legs but it appears to me that we have gone
to the point where I question whether any further surgery
would decrease the permanent disability. I believe if a satisfactory settlement could be made with Mr. Chrisley, on a
permanent disability that the psychological effect might be
beneficial to him. I feel that he has a 25% permanent disability to his left leg although this leg does not appear to be
as good as the right due to the deformity that was present in
his foot before the accident. He has a 30% permanent disability to his rig·ht leg which is partially based on the partial
ankylosis to the knee.''

W~ are of the opinion the attending physician who treated
the claimant and those who associated with him in the treatment of the case are in better position to appraise the percentage of loss of use· than those who examined the claimant
for the purpose of estimating a general partial ~Usability.
Under the provisions of the Act, the injuries being to the
lower limbs independently of general bodUy injuries, the
award must be based upon the provisions of Section 65-53
rather than Section 65-52 covering general partial disability
as an exception thereto. In construing the provisions of Section 65-53, subsection (18), it will be observed this section contemplates total loss or loss of use of two members
page 44 ~ and has no application to a case of partial loss of
use of two members. McCarrell v. Harrisonburg
Tel. Co., 163 Va. 272.
·
· In view of the foregoing·, ari award shall enter in claimant's
behalf covering a 25% loss of use of the left leg for a period
of 43-3/4 ~eeks and 30% loss of use of the right leg for a
period of 52-1/2 weeks, a total of 96-1/4 weeks at the former
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rate of $20.00 per week, subject to credit for all sums heretofore paid under the award of May 5, 1950.
The sum of $50.00 shall be deducted from the compensation
above awarded and be paid to A. Dow Owens, Esq., Attorney
at Law, Pulaski National Bank Building, Pulaski, Virginia,
for professional services rendered the claimant.
page 45 ~ COMMONWEALTH OF VIRGINIA
Department of VVorkmen 's Compensation
INDUSTRIAL COMMISSION OF VIRGINIA.
Richmond
Claim No. 922-135 (C36-82374)
Notice of Award
Case of Floyd L. Chrisley
Accident: l-13-48

Date September 24, 1952

To Virginia Oak Flooring
Company, (Employe)
Pulaski, Virginia

.A. Dow Owens, Atty.
R
Pulaski National Bank Bldg.
Pulaski, Virginia

and Floyd L. Chrisley, (Claimant)
Box #733
Pulaski, Virginia
and Liberty Mutual Insurance Company (Insurance Carrier)
306% Second Street, S. W.
Roanoke, Virginia
You are hereby notified a hearing was held in the above
styled claim before Nickels, Commissioner, at Pulaski, Virginia, on September 9, 1952 and a decision rendered by Nickels,
Commissioner, on September 24, 1952 finding this claimant has
25% loss of use of the left leg and 30% loss of use of the right
leg and directing an award of compensation in his favor as
follows:
·

'' $20.00 per week for a period of 961A weeks, beginning
March 24, 1950, on account of 25% loss of use of the left leg
(43-3/4 weeks) and 30% loss of use of the right leg (52-%
weeks). This award is subject to credit for all sums heretofore paid under the award of May 5, 1950.
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.. · The sum of $50.00 is to be deducted from the above compensation awarded and.is to be paid to Attorney A. Dow Owens
for professional services rendered the claimant.''
INDUSTRIAL COMMISSION OF
VIRGINIA
.
/s/ M. E. NUCKOLS, JR.
Chairman
j
'

! •

Attest:
l ,

/s/ W. F. BURSEY
Secretary

page 46} Floyd L. Chrisley, Claimant

v.
Virginia Oak Flooring Company, Employer, Liberty Mutual
Insurance Company, Insurer
Claim No. 922-135
June 19, 1953
A. Dow Owens, Esq., Attorney at Law, Pulaski National
Bank Building, Pulaski, Virginia
and

Alex M. Harman, Esq., Attorney at Law,· Pulaski, Virginia, for the Claimant.
R. E. Mason, Esq., Attorney at Law, Liberty Mutual Insurance Company, 306 Second Street, S. W., Roanoke, Vi r·
ginia, for Defendants.
REVIEW before the full Commissioner at Richmond, Virginia, on November 10, 1952.
Nuckols, Commissioner, rendered the opinion.
·· On January 13, 1948, Floyd L. Chrisley, a carpenter, ·now
sixty-two years of age, received severe comminuted fractures
of the upper third of both femurs by accident arising out of
and in the course of his employment by the defendant while
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earning an average weekly wage of $46.00. The case was ·ac~.
cepted as compensable, and maximum payments for temporary total disability were begun under memorandum of agreement.
After several periods of hospitalization, some necessitated
by removal of bone plates and wires, Dr. Ray M. Hoover, the
physician who had treated the claimant from the date of his:
injury, reported under date of March 20, 1950, that there was
a. permanent disability of 10% of the left leg and 25% of the·
right. He also advised that there was further general dis-·
ability, the extent of which should be determiiied at
page 47 ~ a later date.
·
.
Whereupon the carrier filed appli~ation for hearmg upon the ground of change in condition to determine the
extent of the permanent partial loss of use of the iegs.
An award based upon Dr." Hoover's report of March 20,
1950, was entered on May 5, 1950, providing for 61-14 weeks of
compensation, begining March 24, 1950. ·Commissioner Nickels'
opinion contained this language:

*-.

'' • • •it is cle~rly understq~d ·the· present award has· no
bearing upon a future one to be entered wh.ich may cover .any
general partial disability the cla~inant may have suffered froni
the original accide~t.'' ·
·

for

The efficacy of the award· was short lived
on June 4,
1950, claimant was again admitted to the hospital for an opera..:
tion for varicose veins made necessary by the long period of
inactivity. Payments on account of the scheduled injury were
suspended and payments on account of temporary total disability were resumed on that date. After a healing period payments under the award of May 5, 1950, were re~umed on November 6, 1950, by memorandum of agreement.
Upon a report of Dr. D. S. Divers who performed the -surgery and rendered treatment for the circulatory disorders,
dated June 15, 1951, stating that his patient was again temporarily totally disabled, payments on that account were resumed
on that date and payments under the award of May 5, 1950,
.again suspended. A memorandum of agreement to this effe~t
was duly entered into and filed. There followed several examinations by specialists in circ'!llatory disorders to determ!ne_
the best method of treating claimant, the sum total of whic~
was a decision among the physicians that further surgery
would probably not benefit their patient. Summin~
page 48 } up his opinion Dr. pivers reported on June. 30, 1952,
as follows:
· -·
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"I may be pessimistic about any permanent improvement
in Mr. Chrisley's legs but it appears to me that we have gone
to the point where I question whether any further surgery
would decrease the permanent disability. I believe if a satisfactory settlement could be made with Mr. Chrisley, on a permanent disability that the psychological effect might be beneficial to him. I feel that he has a 25 % permanent disability to
his left leg although this leg does not appear to be as good as
the right due to the deformity that was present in his foot before the accident. He has a 30% permanent disability to his
right leg which is partially based on the partial ankylosis to
the knee.''
Thereupon the carrier asked for a hearing to determine the
percentage loss of use of the Jegs. Payments for temporary
total disability were suspended as of July 24, 1952. Under
date of September 5, 1952, Dr. Divers supplemented his report of June_ 39,.195?, as follows:
'' This letter·is 1n answer to your request by phone in regard
to the overall disability of Mr. Floyd Chrisley. I feel that Mr.
Chrisley is not able to hold a job and earn a living but he is
probably able .to do odd jobs· around the house. I feel that
75% overall disability would be a fair estimate.''
·
On July 24, 1952, Dr. George S. Bourne, who had examined
claimant several times at the carrier's request, reported:

"I belive that he may be able to do some very light carpenter work, possibly around his own workshop at home, but
this will probably be the extent of his activity."
Dr. Frederick Delp in a medical report dated September 6,
1952, reported as follows :

"Everybody concerned is familiar with Mr. F. L. Chrisley's
history and the severe fractures he sustained. Since I have
seen him he has had strippings and ligations of varicose veins
in both legs. At the present time he has marked limitation of
hip motion on the right and limitation of flexion of rt. knee.
The same is true of the left hip and knee but to a somewhat
lesser degree. The rt. femur is still plated. There is marked
impairment of circulation in both lower extremities with ulceration of the left leg. There have been ulcers on the rt.
leg.
page 49 ~ "As a whole I consider Mr. Chrisley totally disabled for any kmd of work that would require be-
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ing on his feet, a situation that is most likely to be permanent.
It is possible that in the future he might engage in some light
sitting down work, but his training and abilities are not of
that nature. I sincerely doubt that Mr. Chrisley will ever be
able to return to any work that he is fitted for and be able to
support himself at any gainful employment.''
Dr. L. Perry Hyde in a medical report dated September 8,
1952, has the following to say:
·
'' After a physical examination of Floyd Chrisley on September 8, 1952-There is 75% disability of right hip and 55%
disability of left thigh. This man is unable to fulfill any of
the requirements necessary for physical work.''
At the hearing the matter was submitted upon the medical
reports. The hearing Commissioner awarded compensation
under Section 65-53, based upon the estimates of Dr. Divers in
his report of June 30, 1952, for 96-% weeks subject to credit
for sums theretofore paid under the award of May 5, 1950.
This award is before us for review upon application' of the
claimant who contends that his incapacity for work resulting
from his injury is total and that he should be compensated ac:cording to the provisions of Section 65-51, Code of 1950.
The question of whether the formula used by Commissioner
Nickels in computing the compensation due the claimant is
correct, must, of course, be determined by an ascertainment of
the Legislative intent as gathered from Section 65-53, Code of
1950, here under consideration, which provides in so far as
we are concerned that:
'' Cases in which incapacity shall be deemed to continue for
periods specified in section; compensationIn cases included by the following schedule the incapacity in
each case shall be deemed to continue for the period specified
and the compensation so paid for such injury shall be as specified therein and shall be in lieu of all other compensation:

•

•

•

•

"(18) The loss of both hands, both arms, both feet, both
legs, or both eyes, or any two thereof, in the same accident,
shall constitute total and permanent incapacity,
page 50 ~ to be compensated according to the provisions of
Section 65-51.

•

•

•

•
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'' In construing this section the permanent loss of the use of
a member shall be held equivalent to the loss of such member
and for the permanent partial loss or loss of use of a member
compensation may be_proportionately awarded''·}
For partial disability resulting from the loss of a member,
or for the permanent loss of use of a member, the maximum
period for which_ recovery is permitted on that account is fixed
arbitrarily by Section 65-53, Code of 1950, and the recovery
the refore is exclusive under this Section. Crawford v. V frginia Iron, Coal dj Coke Co., 136 Va. 266; Gobble v. Clinch
Valley Lumber Co., 141 Va. 303. Likewise, where the employee
suffers a permanent partial loss of use of two members in the
same accident, compensation is computed and awarded on the
basis of the proportionate loss of each member. JJicCarrell v.
Han·isonburg Telephone Co., 163 Va. 272. In the McCarrell
case the Commission found that the permanent partial loss of
use of each foot was 50% and computed compensation for a
perio.d of 125 weeks upon the basis of the scheduled injury to
each foot, the equivalent of the total loss of use of one foot.
The appellant in 1?s assig·nment of error contended:
'' That the Industrial Commission erred in its construction
of the Workmen's Compensation Act in awarding claimant
compensation for only 125 weeks at $14.00 per week after
~eptember 15, 1932, rather than 250 weeks at $14.00 per week
after that date. It is our contention that under the proper
construction of the Act, the claim is governed by the provisions of sub-sections (s) and (n) of Section 32 read in connection with Section 30, so that the claimant having a double
injury of 50% loss of use of both feet should receive $14.00 per
week for actual disability· until September 15, 1932, and for
250 weeks thereafter on a basis of 50% of the compensation
provided for the total loss of use of both feet, and
page 51 } tl1at it was error for the Commission to treat the
injury to each foot as a separate and independent
injury in computing the award.''_ Record No. 1440.
No error was found in the award made bv the Commission
and it was affirmed.
~
If Chrisley 's injury has resulted in a partial loss of use of
both lower extremities the award of Commissioner Nickels is
clearly right. The question of the percentag;e or extent of
permanent loss of use of the lower extremities is thus presented.
The expr~ssions "loss" and "loss of use" as used in the
statute providing for compensation for permanent loss of
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use of a leg must be given their unrestricted and- ordinary
meaning and compensation· claimant's leg or the use of it
Jost if it is useless in any employment for which the claimant
is physically and mentally fitted.· Corniak v. Cohen, 27 At.
(2d) 560 (Pa.); Zellner v. Haddock Mining Co., 10 Atl. (2d)
918 (Pa.); Grarnnnici v. Zinn, 114 N. E. 397, 219 N. Y. 322;
Modra v. Little. In re: Aetna Insit,rance Co. In re: State Industrial Commission, 119 N. E. 853,223 N. Y. 452; Mark Manu~
factu,ring Co. v. Indi£strial Commission et al, 122 N. E. 84,
286 Ill. 620; Northwestern Barb Wire Conipany v. Industrial
Commission et al, 187 N. E. 468, 353 Ill. 371.
We committed ourselves to this rule in the case of Eavey v:
Hummel-Ross Fiber Co., 8 0. I. C. 446, and Russell v. Richmo1id Sand and Gravel Corporation, 22 0. I. C. 321. I see no
1·eason for departing from it now.
In the case of Morris v. Pi£laski Veneer Corporation, 183
Va. 748, our Court in a well considered opinion adopted this
rule. There Morris in an accident arising out of and
page 52 ~ in the course of his employment lost the first, second, third, and fourth fingers and·~- portion of the
palm of the right hand. Nine years prior thereto while working
for the same employer, in the same capacity, he· was involved
in another accident from which he sustained an injury which
resulted in the loss of the left hand just above the wrist. He
claimed permanent total disability compensation provided by
Section 30 of the Act, but the Commission denied Morris permanent and total disability compensation on .the theory that
· both members must have been lost in the same accident in
order to entitle him to permanent and total disability com.;
pensation under Section 30 of the Act, and that the loss of use
of the hand caused by the second accident was partial rather
than total. The Court said :

is

''The Noblin Case, supra, by implication, shows the judicial
temper in Virginia. The statute section 36, does not admit of
doubt as to its applicability or construction. The staie of
West Virginia has a somewhat similar statute, Acts of the .
Legislature of 1937, Chapter 104, Article 4, Section 9 (a), Code
1937, 23-4-9 (a), the construction of which is, involved in ~he
case of Wheeling Metal, etc., Co., v. Workmen s Compensation
Com'r, 121 W. Va. 155, 2 S. E. (2d) 252. We quote from the
opinion: .
'' 'In 1912, the claimant, while working for the Metal Company, received an injury whic~ resulted in the amputation of
his right forearm about two mches below the elbow. After
recovery from the amputation, he remained in the service of
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the same employer and in January, 1938, in the course of and
resulting from his employment, he received a severe injury to
his left hand. This injury necessitated the amputation iu
greater or less degree of the index, middle and ring fingers.
Also, the injury resulted in serious impairment of the flexibility of his thumb and little finger. The employer makes the
formal objection that this is not a case wherein total permanent disability resulted from the sum of the injuries.
" 'Clearly the man is incapacitated from labor. That consideration should be controlling, rather than the
page 53 ~ sum of the statutory allowances of 50 per centum
·for loss of a forearm and of 20 to 25 per centum on
account of impairment of the remaining hand. Therefore, we
are of opinion that the Commissioner's :finding of total disability, approved by the Appeal Board, was warranted, and
should not be disturbed on this review.'

•

•

"We agree- witb the ,vest Virginia Court and align ourselves therewith for the reasons it assigns and in this case, at
least, it is most consonant with humaneness and justice.

•

•

•

•

''In this- case the only evidence is that introduced by the
claimant. It consists of his own testimony and that of his
physisian.
"He testified that he is not capable of doing anything; that
he is not able to dress himself; that he has to be aided in feeding himself; that he cannot dial a telephone; that he has -0nly
done manual labor and is not capable of doing anything else.
''The physician testified that 'he is totally disabled because
he is a manual laborer and has to work with his hands. He
does not have one hand and tl1e other hand is gone now. He
lost one and has now lost the other all except the thumb.'
· • • • 'I would say his right hand is useless for normal work.
'' 'This man cannot go out and obtain a job at any other
,,-·

pl~?~·;spite this the Commission found that bis disability was
only partial.
''We hold that the award is an illegal one because it is not
supported by evidence.''

In the case of Tra11elers Insurance Company v. Colcote,
205 S. W. (2d) 56, 59 (Texas), it was said:
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'' 'Total loss of use of foot' does not implv an absolute disability to perform any kind of labor, but such incapacity of the
foot that disqualifies ·a person from performino· the usual
tasks of a workman in such a way as to enable hi~ to procure
and retain employment requiring the use of the foot.''
See also. Texas Emvloyers Ins·urance Association v. Lane,
251 S. vV. (2d) 181 (Texas): Traders and General
page 54 ~ Insurance Company v. Maxwell, 142 S. W. (2d)
685 (Texas); Berg v. Sadler et al, 50 N. W. (2d)'
266 (Minn.); Castle v. City of St-illwater, 51 N. W. (2d) 370
(Minn.); Kolson v. Star Electric Motor Company, 83 Atl. (2d)
656 (N. J.); M. T. Reed Constritctfon Co. et al v. Martin 61
So. (2d) 300 (Miss.).
I think the rule to be deduced from these authorities is that
where a workman sustains an injury to two or more members,
· in the same accident, which so disable him that substantially
all the avenues of gainful employment are reasonably closed
to him, he has sustained a total and permanent loss of use of
the members involved and he is totally and permanently disabled. It is enough that for all practica_l purposes he is disabled from competing· for remunerative employment in any
general field of human endeavor. He is not to be penalized for
obtaining some trivial or unusual employment, or obtaining
employment under rare conditions at small remuneration .
.The medical opinions on tbe quegtion of the percentage permanent _partial loss of use of the extremities are at best but
theories. ·winchester Milling Corporation and United States
Fidelity cl; Ca,sualty Co. v. Sencindiver et als, 148 Va. 388, 395,
and where it is proven that the injured member is useless in
any employment for which the workman is physically and
mentally fitted, medical estimates of extent of permanent loss
of use have little probative value.
When the whole evidence, including the claimant's age,
phvsical condition, and training, is considered ·it is apparent
that the loss of use of both lower extremities is total and permanent, and that Chrisley by reason of his injury is prevented·
not only from engaging- in his trade of carpentry
page 55 ~ but is also prevented from pursuing any other
gainful occupation.
It is our conclusion that Chrisley has sustained a total and
permanent loss of use of both lower extremities entitling him
to be compensated in accordance with the provisions of Section 65-51, Code of 1950.
.
An award will enter on behalf of the claimant at the rate of
$20.00 per week, beginning tJ"ulv 24, 1952; and continuing for
500 weeks from January. 13, 1948, on account of permanent
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total disability; provided, that the aggregate compensation
paid under this and all other awards in this case shall not exceed $7,800.00.
From the foregoing award there shall be deducted the sum
of $300.00 to be paid to A. Dow Owens, Esq., and Alex M.
Harman, Esq., Attorneys at Law, Pulaski, Virginia, as remuneration for legal services rendered the claimant.
Such portion of this award as may be in arreas shall be
paid upon receipt hereof and that to accrue shall be paid every
two weeks.
Robinson, Commissioner, concurs in majority opinion.
I concur in the opinion of Nuckols, Commissioner. This
case has presented only one issue, namely, the percentage of
the loss of use of both lower extremities. That is a question
of fact. Upon competent, creditable evidence set out in the
opinion of Nuckols, Commissioner, the finding was made, in
which I heartily concur, that the loss of use of both legs was
permanent and total. I shall set out in one-sentence fashion
the medical opinion as to the extent to which claimpage 56 ~ ant may engage in gainful employment by reason of
.
his injuries.

•

1. Dr. Divers: "I feel that Mr. Chrisley is not able to hold
a job and earn··a living bnt he is probably able to do odd jobs
about the house."
· 2. Dr. Bourne: ''I believe that he might be able to do some
very light carpenter work, possibly around his own workshop
at home, but this will probably be the extent of his activity.''
3. Dr. Delp: "I sincerely doubt that Mr. Chrisley will ever
be able to return to any work that he is fitted for and be able
to support himself at any gainful employment.''
4. Dr Hyde : '' This man is unable to fulfill any of the r-equirements necessary for physical work.''
In the light of these statements could we, in good conscience,
find that the loss of use of the legs is only partial f I think not.
Indeed, were we to find the loss to be only parti~l, the finding
would be illegal because unsupported by the evidence. Our
Court" of Appeals, in Morris v. Pulaski Veneer Corporation,
183 Va. 748, in adopting the prevailing· rule in Virginia, said :
''We agree with the West Virginia court and align ourselves
therewith". The rule agreed with and with which our Court
js aligned is that the incapacity from labor is controlling
rather than the sum total of medical percentages. In the
Morris Case, supra., when the Commission took the mathematical total of medical percentages of loss of use as a basis
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for an award for partial disability in spite of a clear inability
to do any work, the court declared the award to be illegal as
not supported by the evidence. I submit that the opinion in
the Morris Case might well have been written upon the facts
in this case.
:Much has been said in the dissenting opinion about wage
'
loss and general partial disability, some of which
page 57 ~ might be appropriate in a case involving those issues, but here the issue is only one and simple: Under all the facts is the percentag·e of loss of use of both legs
total or some figure less f The evidence clearly shows the loss
of use to be total. In the case of total loss of use of both legs
we are directed by Section 65-53 (18) to compensate for the
same according to the provisions of Section 65-51 of the Act.
That direction has been followed to the letter by the award of·
Nuckols, Commissioner, and I concur in· the award.
Nickels, Chairman, dissenting:
The award of September 24, 1952, now under review, was
entered under the provisions of Section 65-53 (14). The respective ratings of loss of use of the injured lower extremities
were based upon the report of the attending physican under
what was deemed the best evidence rule. In the process of.
analysing the medical evidence relating to physical pathology
during the entire period of treatment, the suggested bac\i: condition was a subject of comment by Dr. Roy M. Hoover, Roanoke, Virginia, of March 20, 1950. This report states:
''Mr. Chrisley came in on March 13th for examination. He
states that he is able to walk further without tiring too much
and with less discomfort than when he was last seen. He complains, however, that it is very difficult for him to stoop and
stooping causes him a great deal of pain, especially in his
low back. He can barely reach his shoes in dressing.
"I believe, however, that l1e has now reached about his
maximum improvement in the involved lower extremities and
that it is advisable to make an estimate of disability. I will
estimate disability on the basis of loss of use of each leg.
"He apparently has general disability other than that directly referr able to the legs as his symptoms are now largely
back symptoms. I would suggest that after he has
page 58 ~ tried to do the type work I suggested, he return for
another examination with reference to possible
general disability. At this time there is flexion of the left hip
~f 135° of the knee of 135°. There is about 20° angulation but
firm b~ny union is certainly present. No shortening. The
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right hip will flex 100°, the knee 80°. Union is apparently.
firm but there is definite tortion at the fracture line.
''I would consider that he has a permanent disability of the
left leg. of approximately 10%, of the right leg 25%. I would
advise that he go into any type work that is consistent with his
disability, suggesting that he might go on with building construction as before his injury though he could do pra.ctically
none of the construction work itself.''

•

The preceding· award of May 5, 1950, was based upon the
. foregoing report which had been filed as a part of the record
at the time of the hearing in Pulaski, Virginia, on April 20,
1950. This award made. provisions for a ten percent loss of
use of the left leg and a twenty-five percent loss of use of the
right leg, covering a gross period of 61-1}! weeks, beginning on
March 24, 1950, at the maximum compensation rate of $20.00
. per week. The issue upon which the case was heard in Pulaski,
Virginia, on April 20, 1950, after a prehearing conference witll
coun~el who represented the parties at issue, was stated in the
finding of f~ct, in the language following:
'' The only issue of consequence for the entry of a proper
award at this time is that of ascertaining the percentage of loss
of use of the injured members.''

In order to preserve the legal right of the claimant to benefits on the basis of any general partial disability relating to a
possible back injury not ·related to the loss of use of the lower
limbs, the :finding of £act of May 5, 1950, states:
"In so doing it is clearly understood the present award has
no bearing upon a future one to be entered which may cover
any general partial disability the claimant may have sustained
from the original accident.''
page 59

~

Under the procedure of the Commission any issue relating to general partial disability was left
for future determination upon the expiration of payments
awarded on the basis of loss of use of the respective lower
limbs. Under these circumstances the pathology of the back
would have become more stable for a definite diagnosis based
upon physical examination. The claimant was to receive
under the award the maximum benefit payment for the period
of time covered by the estimates of loss of use of the respective lower extremities (61-1/4 ,veeks.) This period of time
covering the scheduled injuries to the legs under Section
65-53 (14) is the equivalent for the same period of a tempo-
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rary total disability under the provisions of Section 65-51.
The compensation rate for the schedule of injuries to the
members of the bodv enumerated in Section 65-53 is fixed at
the same maxima ai1d minima set out in Section 65-51. In
the instant case the maximum rate applies.
The recovery under Section 65-53 is based wholly upon the
loss or loss of use of a member. The recovery under the provisions of Section 65-53 has no relationship to employability,
nor future earning capacity. An injured employee entitled
to benefits under this section may earn several times his prior
average weekly wage without the same having any bearing
upon the award in his favor. Vice-versa, his failure to obtain employment oi~ inability to earn in an employment, does
not constitute a legal ground to modify the award. The only
means provided for modifying such an -award is upon an actual change in physical pathology pursuant to Section 65-95,
and cases adjudicated thereunder.
The findings of fact upon which the award of May 5, 1950,
was predicated, states in an effort to appraise the report of
Dr. w·. Frederic Delp, Pulaski, Virginia, dated April 17, 1950,
( filed as part of the record on behalf of the claimant,) the following: ''It may be said in passing that .the forepage 60 ~ going report is substantiated by that of the claimant's physician under date of April 17, 1950." The
latter report quoted verbatim follows:
'' Today I examined Mr. Floyd L. Chrisley, at his request,
for purpose of trying to arrive at his degree of disability.
Mr. Chrisley was injured January 13, 1948 sustaining fractures of the right an<l left femora of a serious degree especially so on the right. His subsequent course has doubtless
been reported by physicians in charge.
"At present Mr. Chrisley can walk fairly well but cannot
bend forward on account of his back and a ·marked limitation
of flexion of the right knee~ There is also some. limitation of
the hip movements on the right side and a tendency for the
right foot to invert. The left leg has a fairly free range of
movements in all direction.
"Mr. Chrisley is certainly unable to perform any of his
usual duties at present, partly from his general ·condition,
which may be expected to improve somewhat with time. It
is extremely difficult to evaluate these disabilities in per cents
but I would say that he has something like a 10% loss of
function in the left leg, 25 % loss in the 1~ight leg, and this
coupled with his general condition making him about 75 %
disabled as of this date.
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'' Realizing that this is an approximation but hoping it will
be of some service * • *''
The back symptoms mentioned in the fore going report in
the absence of pathology produced by the accident, must be
attributed by necessary inferenl!e to lack of muscle tone from
enforced inactivity. The toeing in on the right side and range
of motion in both right and left knees, right and left hips,
Rerved as the basis for the estimate of Dr. Hoover in his
report of March 20, 1950, supra. The same pathology was
covered in an earlier report of January 20, 1950. The Delp
report (September 6, 1952) and Hyde report (September· 8,
1952) quoted in the majority opinion, represent the general
practitioners' viewpoint from general physical examination
and history of symptoms given by the claimant. Dr. Delp
says in the report of September 6, 1952, '' the right femur is
still plated.'' Whereas; Dr. Divers' report of November 7,
1949, states the plate and wires had been removed.
page 61 ~ The difference of opinion results from lack of
familiarity with the case. The award under review
was based upon the evidence of Drs. Divers and Hoover, by
reason of their .respective skills and long treatment of the
case. Their reports were given the greater weight under the
best evidence rule of McReynolds v. Bristol Bi1,ilders Si1,pply
Co., Inc., 157 Va. 468.
The overall rating of disability in the Divers' report of
,Tune 30, 1952, no doubt covers the pathology resulting from
the accident relating to the scheduled injury to the lower
limbs, and general partial disability. However, it is not
shown other pathology may have entered into the estimate,
i. e., any existing pathology not related to the accident. This
report was not given serious consideration for the reason the
case was being heard upon the issue of a change in condition
relating to a further loss of use in the injured legs.
This was in conformity to an administrative practice in
existence since 'the establishment of the Commission. It was
the same issue upon which the case had been previously heard
at a time when the claimant was represented by competent
f~ounsel. No change in administrative ruling from the rule of
Jaw under which issues of this type have been adjudicated
heretofore was contemplated. Hence, the reports were accepted for the material contained relevant to the issue of
change in condition in the loss of use of. the lower limbs. The
preceding history of the case shows it had been handled on
this basis without objection on behalf of counsel for claimant.
If a change in procedure had been contemplated, an effort may
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have been made to separate the wheat from the chaff, by d~veloping the issue of general partial disability, so as to enter
a proper award thereafter, upon termination of the award
covering loss of use of the respective legs, in the conventional
manner such awards have been entered heretofore.
page 62 ~ The m~jority opinion recognized the purpose of
Section 65-53 (pages 4 and 5.) However, liberalized by rede:finining "loss" or "loss of use" in this language:
'' The expressions 'loss' and 'loss of use' as used in the
statute providing for compensation for permanent loss of use
of a leg must be given their unrestricted and ordinary meaning and compensation claimant's leg or the use of it is lost
if it is useless in any employment for which the claimant is
physically and mentally fitted.''
·
A number of cases supporting the foregoing statement are
cited without giving the wording of the statute in effect at
the time and under construction by the court. The statutes
of the States cited are entirely different from the wording
of the Virginia Act. The doctrine formulated from the cases
eited is clearly contrary to the provisions of Section 65-53. It
is tantamount to a legislative revision.
The case of Winchester.Milling Corp. v. Sencindiver, et al.,
148 Va. 388, at 395, has no application in fact or law to the
instant case. There can be no analogy between the causes of
sarcoma, or aggravation of cancerous tissues in the debatable
field of internal medicine relating to a subject matter that
is undergoing continuous research to determine the causes
therefor, and estimation of the scheduled disability in the
pr~ven field of orthopedic surgery. Many theories on cancer
development i'n the year 1927 are established medical principles today. Medical research has gradually developed from
a theoretical to ·a practical solution, many phases of the detec-.
tion, treatment and eradication of malignant tissues. The
application of the theories relating to cancer in 1927, to the
issue of estimating loss of use of a limb in 1952, does not
support the deduction that medical estimates relating to the
loss of use of a member is of little probative value. The medical provisions of the Act and best evidence rule as
page 63 ~ applied to medical evidence, are abrogated as an
established legal means of case analysis.
It must be remembered the Virginia Act was in substance
patterned after the Indiana Act. ·The administrative pre>cedure prevailing in Indiana insofar as applicable became
the guide for the .Virginia Commission. In adopting the Indiana Act, we accepted the judicial construction thereof insofar
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as applicable to t_he Virginia Act. Thi~ principl~ o! l~w. obviates the necessity of legal research m other Junsd1cbons
and renders inapplicable· those cases cited in the majority
opinion at variance therewith.
.
In order to facilitate ready reference, Virginia Code Section 1887 (30), V. C. 1950 Section 65-51, corresponds to
Burns' Code (Indiana Act), Section 29; V. C. 1887 (31), V.
C. 1950, Section 65-52, corresponds to Burns' Code, Section
30; and V. C. 1887 (32), V. C. 1950, Section 65-53, corresponds
to Burns' Code, Section 31. The relationship of these sections came under review in the cases of Crawford v. Virginia
Iron, Coal ~ Coke Co., 136 Va. 266, and -Gobble v. Clinch Valley
Lumber Co. 141 Va. 303. The order of liability and payment
of compensation benefits under the above cases follows a fixed
pattern: (1) Compensation benefits during the period of
. temporary total disability, V. C. 1887 (30), V. C. 1950 Section
65-51; (2) Compensation benefits covering the scheduled injuries, V. C. 1887 ( 32), V. C. 1950 Section 65-53 ; ( 3) If there
be general partial disability not covered by the schedule of
injuries provided in Section 65-53, then an award covering
said general partial disability, V. C. 1887 (31}, V. C. 1950,
Section 65-52.
. Judge Burks in the case of Gobble v. Clinch Valley Lumber
Co., 141 :Va. 303, at page 309, quotes with approval from the
case of Jones v. Georgia Casiialty Co., 30 Ga. App. 207, 117
8. E. 467, the following:

r . ' '' Taking the language as

it stands, section 32
might seem to afford the sole and exclusiye remedy, and provide the sole and exclusive compensation, for all
disabilities, both total and partial, caused by injuries to the
particular members therein dealt with. The order passed by
the superior court judge indicates that he does not so interpret it, but in his opinion the employee or the Commission
is privileged to disregard the provisions of section 32, even
when the disability is occasioned by permanent injury to one
of the bodily members embraced in the schedule in that section, and to proceed for total disability under section 30 and
for additional partial disability under section 31. The statute
certainly cannot mean that an employee is limited to the
rights given him under section 32 for all compensation occasioned by an injury to the members therein enumerated.
TQ illustrate such an interpretation of the rule: If a person
were to suffer an injury to his thumb, and the wound, throuO'h
infection or other cause, rendered him totallv and contin~ously disabled for a period of fifty, 100, or .even 350 weeks,
page 64
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but upon final recovery he should retain two-thirds of the use
of his thumb, he could only be entitled to fifty per cent of his
weekly wages for ten wee!<s. The section manifestly had no
such intent. It deals exclusively with partial disabilities;
not only so, but its scope is limited to partial disabilities re~mltiug from injuries of a certain, definite, and particularly
described character, to-wit; injuries to particular members or
organs of the body. Section 30 provides for temporary and
permanent total disability. Section 31 provides for temporary or permanent partial disability on account of any and
all injuries to the person 'except as otherwise provided' in
section 32 . . By its express terms section 31 omits to provide
for partial disabilities occnsioned by permanent injuries to
the particular members scheduled by the succeeding section.
Finally, section 32 provides for permanent partial disability
on account of the particular injuries expressly excepted from
the operation of the proceding section. Section 32 is the only
section which provides, an<l it provides exclusively, for p~rtial
disabilities o~casioned by permanent injuries of the particular
character therein set forth; neither this section nor the
preceding section in any wise purports to deal with the sub.:.
ject of total disabilities. These are dealt with by section 30,
exclusively: It thus appears that, construing the three sections together, upon an injury being received entailing total
disabBity, the employee is entitled to receive compensation
therefor under the provisions of section 30; that where such
total disability is succeeded by partial disability, he is entitled
to recover additional compensation therefor, either under
section 31 or section 32-uuder section 31 on account of all
injuries except of the particular kind and character scheduled in section 32, but exclusively under section 32 if the
partial disability is permanent and is occasioned by an injury of the character therein described.
page 65 ~ ' "If such additional compensation for permanent partial disability is recovered under section
32 for the 'loss' or 'partial loss' of a member therein desig~
uatcd, no additional compensation can be had for partial
disability under section 31, but the remedy prescribed therefor by section 32 is exclusive." '
TI1e Commission has since its formation followed the rule
that awards under the schedule of injuries covered by V. C.
65-53 are exclusive of all other partial disahility injuries to
other parts of the human anatomy under V. C. 65-52. Tlie
awards· for the latter in a prope1· case immediately follow
completion of payments on the scheduled injuries under 65-53.
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This order is contemplated by the Act and approved in adjudicated cases. by the Com~ission and our appell3:te court.
It gives the claimant the maximum recovery at the time most
needed. It promotes improvement in the general partial disability (as a rehabilitative process) for a more definite rating
upon completion of payments upon the award for the scheduled injury. The process is in keeping with the basic philosophv underlying the Act .. It is for the best interest of the
employee and employer. The claimant receives the full measure of recovery while recovering from the effects of the general partial disability preparatory to a final award based .
upon the residual thereof and the employer is given the benefit in a lesser award for the improvement in pathology.
·
The majority opinion directs a permanent total disability
award on the hypothesis all avenues of work are closed by
reason of mental and physical disqualification from obtaining
and performing the usual ta~ks of a ,vorkman. The answer
to the foregoing is to be found in Section 65-53. In dealing
with awards under this section it may be pointed out with
some degree of confidence, they do not depend upon employability or retention of employment. The award is based
wholly upon the "loss" or "loss of use" within
page 66 ~ the limitations provided in the various sections
dealing with the respective members of the anatomy enumerated therein. The compensation benefits payable pursuant to this section are in lieu of all other benefits
.
pi·ovided by other sections of the .Act.
On the other h&nd, an award under the provisions of Section 65-52 is based wholly upon the loss of earning capacity.
Seabolt v. Blue Diamond Coal Co., 25 0. I. C. 113 (appeal
denied). This issue is one to be determined by evidence
showing the difference in earnings before and after the accident. In the absence of proof of such. loss of wages, secondary medical evidence is admissible to show the extent of
the incapacity to perform all types of work. In the latter
instance the evidence should relate to the incapacity to work
from the physical pathology caused by the accident. Otherwise, unrelated diseased conditions, predisposing physical
abnormalities, unwillingness to seek or retain employment
after it is obtained or tendered, maligning and associated
psychological conditions, prior injuries, et cetera, would be
treated as the basis of an award. If this be not true the
doctrine of proximate causation between an accident and the
injurious physical result therefrom, is eliminated from consideration. The employer becomes an insurer without re-
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gard to the spirit of the Act and manifest purposes for which
it was enacted.
·
The remedies provided in Section 65-53 are exclusive of all
others during the existence of an award thereunder. The
value of the award under its respective provisions is based
wholly upon the "loss" or "loss of use','' independently of
other considerations. The matter of future earnings, employability, or retention of employment, is an irrelevant and
immaterial consideration. The Commission may determine
the ''loss'' or '' loss of use'' within its respective provisions
upon proper evidence. It is not authorized to delete them
by an administrative ruling· contrary to its propage 67 }- visions. The latter fixed the liability as a matter of
law in an arbitrary manner based upon past experience in evaluating such members in t:heir relation to
future earning capacity by all workmen in all fields of em.
ployment.
.
The Appellate Court of Indiana in an opinion of October
30, 1917, in the cases of In Re: Denton and In Re: Good, 117 N.
E. 520, in interpreting the corresponding section of the Indiana Act, held:
'' This section deals with such injuries not from the standpoint of any total disability that may result temp9rarily pr
any disability that niay continue through the period fixed
by the section, but from the standpoint of the consequent
permanent disability, and resulting diminution in earning
power extending through life. The specific portions· of the
section assume that from the respective schedule injuries a·
handicap of a certain gravity will result, for which compensation is arbitrarily fixed, regardless of the actual disability
and loss of capacity. Where a workman suffers an injury
covered by section 31, he is entitled to the compensation :fixed
by that section, not because of the actual extent of the resulting disEt,bility, but because the section so declares. It is pos.:.
sible for a case to arise where the loss of an arm, in the absence of other injuries may by reason of complications totally
disable a workman for more than 200 weeks. His compensation, however, under section 31, his total disability not being
permanent, would be limited to 200 weeks. It is possible,
however, in case of such an injury, that the workman may in
a short time be able to follow some line of work in which he
may be able to earn substantial wages, possibly equal to his
former wages. Nevertheless, under section 31, he would· be
entitled to compensation for 200 weeks, although during a
considerable portion of that time l1e was earning or receiving

)
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substantial wages. Such are the limits of the workman's
rights under section 31. '' (V. C. 1887 Sec. 32; V. C. 1950 Sec.
65-53)
The foregoing passage was affirmed in the case of Sm-ith v.
Brown, 144 N. E. 849, by the same court on October 8, 1924.
It was further held in the latter case (at page 850), namely:
"It is here stated that there has been a change in appellee's
condition, but it clearly appears that such change relates only
to his ability to work; a fact which cannot be made the basis
of an award under said section 45, where the original or prior
award, which it is sought to have modified, is based on a permanent partial impairment of a member, as in the instant
case. This is true because an award, based on such an injury,
is made for the.loss of the function of the member, or as sometimes stated.2 for the injury itself; the period of compensation
being determined from the degree of such impairm~nt, and not
from the actual disability resulting therefro~.''

.. -

~

The cases of Morris v. Pulaski Veneer Corp., 183
Va. 784, 184 Va. 424, were based upon an interpretation of what constituted loss of use of a hand within the provisions of the Act. There were so many lost digits of the remaining hand that the court considered it a loss of the hand
pf·oper. The case hinger upon the weight to be given the evidence relating to the loss of use of the hand.
In the case of McCarrell v. Harrisonbu. rg Mut,ual Telephone
Co., 163 ,Va. 272, the loss of use was confined to the injuries
to the lower limbs at fifty percentum each ( equal to 621h
weeks), a total of 125 weeks. (V. C. 1887 Sec. 32 ( n) and ( o).)
It was contended the gross award should have been for 250
weeks or one-half of five hundred weeks (V. C. 1887 Sec. 32
( s).) It was held the provisions of Section 32 (n) were not
applicable to Section 32 (s), in the absence of proof of the
•'loss" of the members as contrasted to a partial "loss of
use.'' The same. rules of construction were followed in the
Morris case. The difference lies in the fact there was no dispute from the evidence the claimant lost fifty per centum of
each foot in the McCarrell case; whereas, the evidence of loss
of use in the Morris case, the court held so much of the hand
had been lost that the same constituted for practical purposes
a los_s thereof.
The same type of construction was applied in the case of
Eavey v. Hummel-Ross Fiber Co., 8 0. I. C. 446. In the
case of Russell v. Richmond Sand and -Gravel Corp., 22 O.
I. C. 321, the claimant was rendered a total disability from irpage 68
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reparable injuries other than those of the scheduled type.
The greater injuries to the body as a whole were construed
to include the lesser schednle<l injuries. Had the award been
entered on the basis of partial loss of use of the scheduled injuries, in the ultimate it would have to be followed by one on
the basis of total disability. In the instant case from the facts
proven there is no basis for an award of permanent
page 69 ~ total disability as a sequel to the accident.
A careful study of the medical reports relied
upon to support the theory the claimant in the instant case
"lost" the use of both lower limbs, shows no pathology to
8Upport it. It is not shown by evidence of sufficient probative
value the usefulness of the lower limbs was lost to the extent
the same will justify construing such "loss of use" as the
''loss'' of the limbs for practical purposes. The reasoning
for tbe opinions does not comply with the established rules
of law in appraising "loss" or ''loss of use." The acquisition
of work, performance of work, or retention of work after it is
obtaine<l is not the basis for an award in this case. It should
rightly be based upon the actual physical damage from the
pathological standpoint to the damaged limbs for the performance of all types of work (not that for which the claimant is trained, skilled, or experienced, now or hereafter).
The employer does not become an insurer of the future
welfare of the claimant. The latter is still charged with the
responsibility of engaging in gainful employment within his
The question
physical and mental qualifications therefor.
of ''loss'' or '' loss of use'' is almost wholly a medical quest.ion and is to be determined by the best medical evidence obtainable from the record.
The attending physicians chosen pursuant to the provisions
of the Act and who treat the injured are in a far better posiion to evaluate injuries than those who do so for the purpose of casual assistance or testifying in a case. The majority opinion ignores all the medical evidence in the case regardless of its probative value by a process of administrative adjudication based upon erroneous principles contrary
to those followed by the Commission since. its formation, in
derogation of the rule of stare decisis by the Commission and
appellate court. It minimizes the value of medical
page 70 ~ evidence on the theory it is of little probative value.
If this theory represents the true basis for the
opinion, then all medical evidence is discarded from consideration and the finding of fact relating to a permanent total
disability becomes a matter of evaluation without the aid of
medical evidence. On the other hand, if the medical opinion
of a general nature covering the over-all picture in some of
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the reports is followed, there exists from the standpoint of
pathology evidence of an injury to the lower limbs, possibly
1o be followed by some partial disability relating to the back,
which has not been definitely diagnosed and the effect upon
earning capacity not known. In the latter instance there is
now in the record no evidence of probative value to support
an evatuation of the back injury. All other pathology relied upon after excluding the scheduled injuries and possible
back injury bears no proximate relationship to the accident
and is not compensable for this reason.
If the loss of use in the legs is interpreted as constituting
a permanent total disability the pathology discloses and medical opinion fails to support the conclusion. If by chance
the present alleged back condition is considered as disabling,
in whole or in part, alone or in conjunction with the leg injuries, there is no available evidence in the record to disclose
it. If we assume it does exist and is susceptible to definite
diagnosis and evaluation at this time, it would be error to
consider it, for the reason the probabilities point to either
improvement or a change for the worse. The claimant would
be entitled to the benefit of any change in physical pathology
for the worse. Conversely, the employer would be entitled
· to the benefit of an improvement in actual physical patholog-y
by a reduction in the value of the award proportionate to the
improvement. The foregoing constitutes the basic reason for
an application upon the ground of a change in conpage 71 ~ dition under Section 65-95, after the award has
been paid out for any scheduled injury under Section 65-53.
There is now no basis for an award for permanent total
disability from the accident. Any conclusion to 'the contrary
is conjecture. Any allowance for general partial disabilitJ
at this time in the form of permanent total disability consti. tutes the pyramiding of the several injuries commented upon,
for the reason the scheduled injuries which are by the terms
of the Act exclusive of other general partial injuries, are included in the estimates of the permanent total contrary to
the language of the Act, its spirit and general purposes.
The schedule injuries do not constitute a permanent total
disability under Section 65-53 for the reason the pathology of
these members per se does not constitute a total loss of use,
uor do any of the medical reports so record it. The suspected back condition does not constitute a permanent total
disability for the same reasons. It is impossible to combine
the two (pyramid the supposed general partial with the scheduled injury) in any manner to arrive at a permanent total
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disability. If so, scheduled injuries under Section 65-53 and
general partial under Section 65-52 are lumped together in one
package contrary to the very wording of the sections. The
scheduled injuries to be compensated for on one basis ("loss"
or "loss of use") of au exclusive application, (in lieu of all
other compensation), woulcl be added to a general partial
<lisability based upon loss of earni.ng ca·pacity. All our adjudicated cases hold the scheduled injuries are an exception to
the general partial, and must be compensated for as scheduled
injuries.
At the expense of repetition it may be re-emphasized that
reference to adjudicated cases from other jurisdictions i1, of
no material value unless the statutory law being construed
is cited, and the language of the Act recited. The
page 72 ~ Acts of the various States vary so much in their
wording that cases may be found supporting almost any proposition.
The present statutory law of West Virginia, Chapter 23,
Section 6; Employer's Liability and orkmen 's Compensation Law of Texas, Article 8306, Sections 11-a and 12; North
Oarolina ,rvorkmen's Compensation Law (Ch.120, P. L. 1929),
G. S. 97-31 (and 97-40-Second Injury Fund); Pennsylvania
vVorkmen 's Conipensa tion Act (June 21, 1939), Act No. 281,
P. L. 736, Section 306 (c), (Section 306.1-Second Injury
Fund); Illinois Workmen's Compensati_on Act (July 9, 1951)
Section 8(1), 17, 18; New York Compensation Law, Chapter
41 of the Laws of 1914, Chapter 67 of the consolidate.d laws,
as amended, Sections 15, sub-sec. 1, sub-sec. 3, r, s, and v, are
uot in point with the Virginia Act. The cases cited from the
foregoing States are based upon the wording of the.Acts being
c_onstrued, which differ materially from our Act.
It is certain the Virginia Act carries no discretionary
power to construe a partial loss of use as a total loss of use.
In the absence of evidence of total loss of use of the legs there
is no presumption of permanent incapacity. The case of
McCarrell v. Harrisonburg Mutual Telephone Co., 163 Va.
272, is conclusive on this subject. This case follows the Indi~ma rule and is the accepted doctrine in this Commonwealth.
The majority opinion constitutes an administrative repeal
of the fore going provisions of the Act, and is repugnant to
the purpose and spirit of them. It is an attempt to liberalize
henefits by adopting new rules for determining ''loss" or
'' loss of use'' from cases construing· statutes from other
States in no way analogous or applicable· to the Virginia Act.
It is contrary to the law and facts. It ·creates an employment problem of great magnitude.
·
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ADDENDA:

The majority opinion by Nuckols, Commissioner, was approved by Robinson, Commissioner, by endorsement without
having written a concurring opinion. After the dissenting
opinion was written Robinson, Commissioner, then submitted
a concurring opinion. This procedure explains the emphasis
placed upon certain majority :findings of fact and other comments relating to the dissenting opinion. It is not deemed
necessary or advisable to rewrite the latter opinion to correct
the irregularity in the sequence of submitting opinions.
page 74
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COMMON"\VEALTH OF VIRGINIA
..

Dep_artrµent of Workmen's Compensation
INDUSTRIAL COMMISSION 0.F VIRGINIA
Richmond
Claim No. 922-135 036-8237 4
Notice of Award
Case of Floyd L. Chrisley
Accident: 1-13-48

Date June 19, 1953

To Virginia Oak Flooring
Company (Employer)
Pulaski, Virginia

A. Dow Owens, Atty.
R
Pulaski N-ational Bank Bldg.
Pulaski, Virginia

and Floyd L. Chrisley
(Claimant)
Box #733
Pulaski, Virginia

Alex M. Harman, Atty.
Pulaski, Virginia

'

R

and Liberty Mutual Insurance Company R
(Insurance Carrier)
306 Second Street, S. W.
Roanoke, Virgina
You are herebv notified that a Review of the above stv1ed
claim was held before the full Commission at Richmond, Vir-
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ginia, on November 10, 1952 and a decision rendered by
Nuckols, Commissioner, Robinson, Commissioner, concurring,
Nickels, Chairman, dissenting, the majority of the Commission finding that Floyd L. Chrisley sustained a total and permanent loss of use of both lower extremities entitling him to
compensation in accordance with the provisions of Section
65-51 of the Code of 1950. Now, therefore, take notice that
the award of September 24, 1952 is hereby set aside and the
employer will make payment of compensation as follows:
'' To Floyd L. Chrisley, $20.00 per week, payable every two
weeks, beginning July 24, 1952, and continuing for the period
of 500 weeks from January 13, 1948 on account of permanent
total disability. The aggregate compensation paid under this
and all other awards in this case shall not exceed $7,800.00.
In the above styled claim the sum of $300.00 will be deducted and paid to Attorneys A. Dow Owens and Alex M.
Harman, at Pulaski, .Virginia, for professional services rendered this claimant.
page 75 ~ All past due compensation will be paid upon receipt of this award.
The defendants will pay the costs.''
INDUSTRIAL COMMISSION OF VIRGINIA
/s/ W. H. NICKELS, JR.
Chairman.
Attest:·

/s/ vV. F. BURSEY,
Secretary.
I, vV. F. Bursey, Secretary, Industrial Commission of Virginia, do hereby certify that the fore~oing, according to the records of this office, is a true and correct copy of statement of Findings of Fact, Conclusions of
Law and other matters pertinent to the qu~stions at issue in
Claim No. 922-135, Floyd L. Chrisley, Employee v. Virginia
Oak Flooring Company, Employer, and Liberty Mutual Insurance Company, Insurance Carrier.
I further certify that counsel representing the claimant
had notice that the employer and insurance carrier would request the Secretary of the Industrial Commission of Virginia
to fumish certified copy of the record for the purpose of an
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appeal to the Supreme Court of Appeals of Virginia. Furthermore, in requesting that the evidence be certified, counsel
representing the employer and insurance carrier advised the
Secretary of the Industrial Commission of Virginia that he
would allege in his petition to the Supreme Court of Appeals·
that the award of the Industrial Commission of Virginia is
wholly unsupported by the evidence.
I further certify that, as evidenced by U.S. Postal Registry
Return Receipt Card, counsel representing the employer received, under date of June 22, 1953, a copy of the award of the
Industrial Commission of Virginia, dated June 19, 1953.
Given under my hand and the seal of the Industrial Commission of Virginia this the 10 day of July, 1953.

W. F. BURSEY,
Secretary, Industrial Commission of
Virginia.
(SEAL)

*

. *

•

A Copy-Teste :

H. G. TURNER, Clerk.
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