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PETITION (FILED MARCH 29, 1979)

Your Petitioner, the State Highway and Transportation
Commissioner of Virginia, files this petition in accordance
with Title 25, Chapter 1.1 and Title 33.1, Chapter 1, Article
7 of the Code of Virginia (1950), as amended, and such general
laws as are applicable for the purpose of condemning the 1a&d
hereinafter described and alleges as foilows:

1. Edna D. Barber is the duly authorized agent and
attorney for the State Highway and Transportation Commissioner
of Virginia, for the purpose of instituting this condemnation
proceeding as is shown by a signed declaration hereto attached,
marked Exhibit A, and asked to be read as a part of this
petition, and Edna D. Barber is authorized to file this pro-
ceeding in the name of and on behalf of the State Highway and

Transportation Commissioner of Virginia.

|
2. The real estate which is affected in this proceeding
lies in Lottsburg Magisterial District, in Northumberland

County, Virginia, and is further described as follows:

Parcel .

027 Being as shown on Sheets 6 and 7 of the plans
for Route 360, State Highway Project 6360-066-
103, RW-203 and lying on the northwest (left)
side of and adjacent to the northwest existing
right of way line of present Route 360 from the
lands of Mary Allene Headley Di Zerega at
approximate proposed westbound lane centerline
Station 1066+72 to the lands of Helen C. Anthony
et al at approximate Station 1073445, and
containing 1.15 acres, more or less, land,
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Parcel Being as shown on Sheet 7 of the plans for Route

030 360, State Highway Project 6360-066-103, RW-203
and lying on the northwest (left) side of and
adjacent to the northwest existing right of way
line of present Route 360 from the lands of
Helen C. Anthony et al at approximate proposed
westbound lane centerline Station 1074+74 to the
lands of Harry J. Davis at approximate Station
1090+15, and containing 2.42 acres, more or less,
land; together with the permanent right and
easement to use the additional area showing as
being required for a drain ditch left of
approximate Station 1084+25, and containing 0.07
acre, more or less. >

Parcels 027 and 030 together contain 3.57 acres,
more or less, land.

AND WHEREAS, the Virginia Electric and Power
Company was the owner of easements and right of
way for the construction, operation and maintenarce
of power line facilities, together with the
necessary attachments and appurtenances thereto,
along and contiguous to said Route 360; and

WHEREAS, said easements and right of way is
embraced in whole or in part within the lands
taken by the Commonwealth in fee hereunder for
said project, making necessary the relocation
of the said power company's facilities;

NOW, THEREFORE, under the provisions of Section
33.1-96, 1950, Code of Virginia as amended, the
State Highway and Transportation Commissioner
of Virginia has also directed to be taken, in
order that same may then be conveyed to the
Virginia Electric and Power Company, its
successors and assigns, easements and right of
way for the construction, operation and maintenance
of power line facilities, including any and all
necessary attachments and appurtenances thereto,
along and contiguous to the proposed northwest
right of way line of said Route and Project, from
opposite approximate Station 1066+90 to opposite
approximate Station 1073482, also from opposite
Station 1074+10 to opposite approximate Station .
1090+13, the estimated fair value of which is
included in the amount above specified.

This property is also shown on a plan or plans on file in the
Central Office of the State Highway and Transportation Depantment,

Richmond, Virginia, identified at Route 360, Project 6360-066-
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plans are hereto attached, marked Exhibit B, and prayed to be

rights and incidents normally acquired in the property by (fee

103, RW-203, Sheets No. 6, 6A, 7, 7A, and 10C, a copy of whilch

read as a part of this petition.

3. The right and property taken and intended to be |
compensated for in this proceeding is the fee simple title to
the land shown within red lines on the aforesaid plans along
with permanent drainage easements shown;within green lines and
utility easements shown by yellow lines, all of which is
described and set forth in Exhibit B and described in detail
in paragraph two of this petition.

4. The aforesaid land and easements are necessary for
the construction, reconstructioﬁ, alteration, maintenance and
repair of a Highway System known as Route 360, in Northumberland
County, Virginia, all of which is properly deélared in Exhibit
A attached hereto.

5. This project is for the iﬁprovement of a section |of
Arﬁerial Network of Highways Route 360 from 2.768 Mi. W. Int.
Rte. 202 (Callao) to 2.257 Mi. E. Int. Rte. 202 (Callao) and will
include right to construct, reconstruct, repair, improve, alter
and maintain the said Route in accordance with the attached |plans
marked Exhibit B. It also includes the right to utilize the land
in the future (1) for construction, reconstruction, alteration,
improvement, repair and maintenance of the said Route, (2) for

all other Highway purposes, and (3) in accordance with all the

simple, easements, etc.).
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6. Your Petitioner has made a bona fide but in-
effectual effort to purchase said real estate and easement
from the owner thereof and has been unable to do so because
of inability to agree ﬁpon a purchase price. \

7. On or about the 15th day of September, 1978,
Petitioner caused to be recorded in the office of the Clerk
of the Court in Deed Book 199, at page 246, Certificate No.
C-28977 as provided by Title 33.1, Chap;er 1, Article 7 of
the Code.

8. Thereupon pursuant to the provisions of the
aforesaid Title 33.1, Chapter 1, Article 7 of the Code,
title to the land described in Paragraph 2 vested in the
Commonwealth of Virginia.

9. Your Petitioner is of the opinion that the only
persons who are entitled to an interest in the compensation
to be ascertained by this proceeding are James V. Garland
and Mabel C. Garland, his wife, as disclosed by title
éxamination of the above described land.

WHEREFORE, your Petitioner respectfully prays to this
Honoraﬁle Court that, in accordance with the provisions of T
25, Chapter 1.1 of the Code, commissioners may be summoned 3
appointed to ascertain and report the value of the land take
including easements and including the easement for the relog
of utilities and damages, if any, which may accrue to the re

beyond the enhancement in value, if any, to such residue, by

reason of the taking; that this Court be directed to confirm-

the vesting of title in the Commonwealth as aforesaid and tg

all such other steps to carry out the intents of Title 25,
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Chapter 1.1 and Title 33.1, Chapter 1, Article 7 of the Code
as may be necessary; and that your Petitioner may have such
other further and general relief as the nature of the case m

require.

ay
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REPORT OF COMMISSIONERS (FILED AUGUST 3, 1979)

We, the undersigned Commissioners appointed by the above

named Court on the 12th day of July, 1979, to fix the value

the land taken herein and damages, if any, which may accrue

the residue, beyond the enhancement in value, if any, to such

residue, by reason of the taking, do hereby certify that on
August 3, 1979, we were duly sworn and ;ent upon said land i
the custody of thé Sheriff of Northumberland County, Virgini
or one of his deputies, to view the same as described by the
Order of said Court, said land being briefly described as

follows: to-wit;:

Parcels 027 and 030 as shown on Sheets 6 and 7 of

the plans for Route 360, Project 6360-066-103, RW-203

a copy of which sheets are filed as an exhibit in
these proceedings, together with the easements shown
thereon.

Upon a view of the property and upon such evidence as|

of

to

was before us, we did fix the value of the aforesaid land taken

|
by the State Highway Commissioner (including the easement taken)

at $25,670.00 and we do further fix the damage which may accrue

to the residue, beyond the enhancement of value to such resigdue,

by reason of the taking, at $1,000.00.

* % %




EXCEPTIONS TO COMMISSIONERS' REPORT
(FILED AUGUST 13, 1979)

Pursuant to Section 25-46.21 of the Code of Virginia
(1950) , as amended, exceptions are hereby tendered and filed
to the Report of the Commissioners'! in the above captioned

matter upon the following grounds:

1. That the Court erred in allowing the Commissioners'

to consider the testimony of G. C. Dawson in that he used
improper appraisal method, i.e., averaging of two properties
and that he cited no comparables within Northumberland Count

2. That the award of damages to the residue of the

subject property was speculative, contrary to law and without

evidence to support the award.
3. The Court erred in admitting testimony as to wvaly
of a VEPCO easement as part of the fair market value of prop
taken in that VEPCO already had an easement and nothing furt
was taken.
4. That the landowner and his expert testified to
individual items which they totaled to arrive at an opinion

the value of property taken and this did mislead the Commisg

y.

le
erty

her

of

ioners'

into calculating value of individual items as the value of the

take and the measure of damages rather than considering thes
factors of evaluation of fair market value,

5. That the value placed on the property taken is
excessive and not supported by the evidence,

6. That after the taking of the testimony and prior

instructions and argument of counsel two of the Commissioner

e as

to
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had lunch with the landowners giving the opportunity to have
discussed the case and giving the appearance of possible
improper conduct, and therefore petitioner requests that the

Commissioners' be recalled and questioned by the Court.

* % %




ORDER OVERRULING EXCEPTIONS
AND CONFIRMING COMMISSIONERS REPORT
TEMBER 13, 1

It appearing to the Court that the report of the
commissioners hereinbefore appointed with the certificate of
the Judge of this Court administering the oath to the said
commissioners, was on the 3rd day of August, 1979, duly
returned to and filed by the Court herein, that thereafter
within the time provided by law the State Highway and
Transportation Commissioner, by counsel, duly filed his
exceptions to said report; that on the 18th day of September,
1979 such exceptions were argued by counsel for the State |
Highway and Transportation Commissioner and by counsel for
the landowners, and the Court, after hearing argument, over-
ruled the exceptions and no cause having been shown against
said report, the same accordingly is confirmed,

And, it appearing to the Court that said commissionexs

ascertained that the value of the land taken herein was $25,670.00

and that the damages to the residue, beyond the enhancement jin
value to the residue by reason of the taking, was $1,000.00,

and it appearing that the said report should be confirmed;

therefore, the Court doth approve, ratify and confirm said report

in all particulars, and doth confirm unto the Commonwealth of

Virginia the fee simple title to the following property:

Parcel

027 Being as shown on Sheets 6 and 7 of the plans
for Route 360, State Highway Project 6360-066-
103, RW-203 and lying on the northwest (left)
side of and adjacent to the northwest existing
right of way line of present Route 360 from the

9




Parcel

030

lands of Mary Allene Headley Di Zerega at
approximately proposed westbound lane center-
line Station 1066+72 to the lands of Helen C,
Anthony et al at approximate Station 1073+45,
and containing 1.15 acres, more or less, land,

Being as shown on Sheet 7 of the plans for
Route 360, State Highway Project 6360-066-103,
RW-203 and lying on the northwest (left): side
of and adjacent to the northwest existing right
of way line of present Route 360 from the lands
of Helen C. Anthony et al at.approximate proposed
westbound lane centerline Station 1074+74 to the
lands of Harry J. Davis at approximate Station
1090+15, and containing 2.42 acres, more or less,
land; together with the permanent right and
easement to use the additional area shown as
being required for a drain ditch left of
approximate Station 1084425, and containing 0.07
acre, more or less,

Parcels 027 and 030 together contain 3.57 acres,
more or less, land.

WHEREAS, the Virginia Electric and Power Company
was the owner of easements and right of way
for the construction, operation and maintenance
of power line facilities, together with the
necessary attachments and appurtenances thereto,
along and contiguous to said Route 360; and

WHEREAS, said easements and right of way is
embraced in whole or in part within the lands
taken by the Commonwealth in fee hereunder for
said project, making necessary the relocation
of the said power company's facilities;

NOW, THEREFORE, under the provisions of Section
33.1-96, 1950 Code of Virginia as amended, the
State Highway and Transportation Commissioner of
Virginia has also directed to be taken, in order
that same may then be conveyed to the Virginia
Electric and Power Company, its successors and
assigns, easements and right of way for the
construction, operation and maintenance of power
line facilities, including any and all necessary
attachments and appurtenances thereto, along

and contiguous to the proposed northwest right of
way line of said Route and Project, from opposite
approximate Station 1066+90 to opposite approxima
Station 1073482, also from opposite approximate
Station 1074+10 to opposite approximate Station
1090+13, the estimated fair value of which is
included in the amount above specified,

10
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And, further, it appearing to the Court that the State

Highway and Transportation Commissioner has heretofore caused

to be recorded in the Clerk's Office of this Court Certificate

No. C-28977 for $13,300.00, and that the title to the afore-

said real estate thereby vested in the Commonwealth of Virginia,

in accordance with the provisions of Sections 33.1-119 and
33.1-122 of the Code of Virginia (1950), as amended.

And, therefore, it appearing to the Court that the
Defendants have previously drawn down, in accordance with
provisions in Section 33.1-124 of the Code of Virginia (1950
as amended, the amount of $13,300.00, the Court doth ADJUDGE
ORDER and DECREE that the State Highway and Transportation
Commissioner of Virginia paid to the Clerk of this Court on
behalf of James V. Garland and Mabel C. Garland the sum.of
$13,370.00, with interest at the rate of six percent annum
on the sum of $13,370.00, this being the excess of the award
over the amount represented by the aforesaid Certificate of
Deposit, from the 15th day of September, 1978, the date on w
the above mentioned certificate was duly recorded in the Cle
Office, to the date upon which the principal sum is paid int
Court; and the Cdurt doth further order that the Commonwealt
of Virginia be released from any 1iébility by virtue of the
recordation of the certificate aforesaid; and that the proce
herein be recorded and indexed as provided by Section 25-46|

of the Code of Virginia (1950), .as amended, with reference t

be made showing the book and page number of such. recordation

on the margin of the page where Certificate of Deposit No,

)l
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C-28977 is spread.

And the Court doth further order and direct that the
costs, herein, including $20.00 each to the commissioners
appointed herein namely: William E. Sanford, Jr,, Roland E.
Covington, Jr., Andrew H. Cowart, and Robert N, Reamy and th
sum of $10.00 to J. Clifton Brann, Sr., James W. Harper,

Willard A. Cralle and L. Elwood Taylor who were summoned and

appeared but did not serve herein, shall be paid by the State

Highway and Transportation Commissioner of Virginia, and the

same shall be charged and taxed by the Clerk of this Court as

part of the costs herein, as provided by law.
And nothing further remaining to be done in this caus

the same is hereby stricken from the docket of this Court.

* % *

e,
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NOTICE OF APPEAL (FILED OCTOBER 9, 1979)

The petitioner, State Highway and Transportation
Commissioner of Virginia, by counsel, pursuant to Rule 5:6
of the Supreme Court of Virginia, gives notice of appeal from
the Order of the Circuit Court of Northumberland County,
Virginia, rendered herein on the 18th day of September, 1979.

Petitioner hereby gives notice as he intends to file
hereafter a statement of facts, testimony and other incidents

of the case.

13



EXCERPTS FROM STATEMENT OF FACTS, TESTIMONY
AND OTHER INCIDENIS OF HEARING, PAGES 1-8
, FlL DEC R

2

This is a statement of the facts, testimony and othex
incidents of the hearing in this condemnation proceeding hegrd
before Commissioners, A. H. Cowart, William E. Sanford, Jr.),
Roland E. Covington, Jr.,, W. A. Cralle and Robert N, Reamy on

August 3, 1979, in the Circuit Court ofDNorthumberland County,

Virginia, Judge Dixon L. Foster presiding., State Highway and
Transportation Commissioner was represented by Edna D. Barber
and the landowners, James V. Garland and Mabel C. Garland were
represented by Thomas A, Williams. The Commissioners were éuly
sworn. The Commissioners, the Court, the Defendants, and Counsel
for the Petitioner and for the Defendants then viewed the pro-
perty which was the subject of the take. The witnesses called
by the State Highway and Transportation Commissioner were David
Holzinger, Right of Way Agent, and P. H. Fines, Jr,, Appraiser,
The witnesses called by the 1an&owners were G. C. Dawsbn, Real
Estate Broker-Appraiser, and James V. Garlénd, Landowner. This
is a condemnation proceeding in Northumberland County, Virginia,
for the improvement of Route 360 from a two lane highway to|a
four lane highway as it affects the property of James V. Garland
and Mabel C. Garland. The specifications of the take are as
follows: |

Property of: James V. Garland and Mable C. Garland

Route : 360 Project: 6360-066-103, RW-203
County : Northumberland
From : 2.918 Mi. W. Int. Rte. 202 (Callao)

14




Parcel

027

Parcel

030

To

2.254 Mi. E. Int. Rte. 202 (Callao)

Date of Take: September 15, 1978
Certificafe No.: C-28977

Location of Take: Lying on the Northwest (left)

side of and adjacent to the Northwest right of
way line for present Route 360.
Take: Being approximately 680 feet in length x
70 feet in depth at West property line (Station
1066+72 W.B.L.) to 70 feet in depth at East
property line (Station 1073+45 W.B.L.)
Approximate Acreage Before Take: 112.04 Ac.
Acreage in Take . : 1.15 Ac,
Approximate Acreage After Take : 110.89 Ac.

Utility Easement

15' width x 693' length standard easement for
Virginia Electric and Power Company containing

0.24 acre, more or less

Date of Take: September 15, 1978
Certificate No.: C€-28977

Location of Take: Lying on the Northwest (left)

side of and adjacent to the Northwest right of

way line for present Route 360.

Take: Being approximately 1,557 feet in length x

73 feet in depth at West property line (Station

1074+74 W.B.L.) to 90 feet in depth at East prope

line (Station 1090+15 W.B.L,)
15
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Approximate Acreage Before Take: 110,89

Acreage in Take : 2.42
Approximate Acreage After Take : 108.47
Take in Both Parceis : 3.57

Drainage Easement

A 18 foot width x 200 feet in length drainage
easement coﬁtaining approximétély 0.07 acre,

more or less

Utility Easement
15' x 1560' in length for VEPCO containing 0.64

acre more or less

The first witness called by the State Highway and Trans-
portation Commissioner was David Holzinger, who testified to
the above stated facts. He also testified that the drainage
easement was to be an open easement with the right of the
Highway Department to keep this area uncluttered by debris or
tall grass; that there was to be no concrete or other improvement
placed in or on the drainage easement,

On cross-examination he was asked whether after the im-
provement the landowners' land would be 10 feet below the level
of the road. His answer was yes. On redirect Mr, Holzinger
testified that the road is presently 11 feet above the landgwners'
property. Upon further questioning by Defendants' counsel,
Mr. Holzinger testified that the landowners' land is presently
11 feet below the road at the point where the land would be

adjacent the improvement, which point is approximately 70 feet

from the present road, and that after the improvement the landowners'

16



would fall off immediately to 10 feet below the 1evel of the
road. |

The second witness called by the State Highway and
Transportation Commissioner was P. H. Fines, Jr. Mr. Fines
testified that he is an employee of the Department of Highwa

and Transportation and is at present employed as an appraise

yS

r

for that Department. He testified that: the highest and bes
use of the property was residential for a depth of the 300 £
from the highway right of way. He testified that there are

parcels involved in this suit, Parcel No. 027 which he estim

t
eet
two

ated

contained five acres and Parcel 030 which contained approximately

9.5 acres, which acreage he cbnsideréd potential residentiaf
with an economic depth of 300 feet. He testified that the
remaining 97.5 acres had little or no demand for residential
He stated that he valued the residue at $800.00 an acre and

he valued the take of Parcel No. 027 which consisted of 1.15

at $2,600.00 an acre. That he valued that take of Parcel No.

usage.
that

acres

030 which consisted of 2.24 acres at $2,500.00. He stated that

in his opinion the value of the land taken to be $9,040.00.

He :stated that he valued the drainage easement at $13

8.00

and he valued the fencing on Parcel No. 027 at $1,088.00. The

fencing on Parcel No. 030 at $2,408.00. He valued the residue

before the take at $104,822.00 and he valued the residue aft
the take at $104,822.00. He stated that he arrived at thes$

values by deducting from the value of the whole (which was

er

$113,862.00) the value of the take of the land taken which was

$9,040.00. Mr. Fines testified that in -his opinibn the valu
the total take was $12,694,00,
17
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Mr. Fines testified that his opinion was based on three
sales which he considered as comparable all located in
Northumberland County, none of which were on U.S. Highway Route
360, but all on State Roads. Counsel for Defendants objected
to testimony of the sales as being irrelevant and not comparable

in that they were not located on U.S, Highway Route 360, Judge

Foster overruled the objection. The first of these was a sale
from Herman W. Rowe to Donald B. 0O'Bier on November 2, 1974,
which was a parcel of 8.25 acres residential land, located on
Route 202, just below Callao, Virginia, and that the sales
price was $7,500.00, or $909.00 per acre. On cross-examination,
Mr; Fines testified that the land had ravines on each side and
the rear with a small area suitable for one residence. The |second
sale was one from Willie Jackson to Erma B. Warren and Samuel P,
Warren, date of sale July 3, 1977, which was a parcel contaZning
5.5 acres farmland located one and a half miles North of Ca%lao,
Virginia, on Route 202, and at the intersection of Route 615;
that the sales price was $11,000,00, or $2,000.00 per acre.| The
third sale was from Willie Jackson to Erma B. Warren and Samuel P,
Warren, one and a half miles North of Callao, on Route 202,
approximately 2.1/2 miles from subject ﬁroperty, the date of the
sale was July 3, 1977, and it was an area of 16 acres of
woodland; the sales price was $33,000.00, or $2,062,00 per acre.
Mr. Fines testified that in arriving at his opinion

c
f
the fair market value of the subject property he made the uTual
a

adjustments to his comparables to account for the difference in
time, location, topography and size. Mr, Fines testified t; t

in his opinion there was no damage to the residue beyond the

18
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enhancement of the improvement. This he illustrated by his
before and after value of the residue as stated above,

At this point the State Highway and Transportation
Commissioner rested his case and the landowners called as their
first witness, G, C. Dawson. Mr. Dawson testified that he is

a real estate broker from Lancaster County, Virginia, and that

he is familiar with the property in Northumberland County,
having lived in Northumberland County, and has operated a
business in Northumberland County. Mr. Dawson further testified
that he is familiar with property in Northumberland County based
on his experience as a real estate broker and as an appraiser
since 1963. Mr. Dawson further testified that he had completed
a number of courses in real estate appraisal. Mr. Dawson
testified that in his opinion the highest and best use for this

property was for residential purposes. He testified that in

his opinion the value of the land taken by the Highway Department
was $7,200.00 per acre; that he valued the fence taken at $4,051.16;
that he valued the Virginia Electric and Power Company easement
at $500.00, and that he valued damage to the residue at $2,000,00,
and that in his opinion the total value of the take and damage
to the residue was $32,843.90.
Mr. Dawson testified that he had appraised the property
the week prior to the hearing to determine the wvalue as of
September 15, 1978, the date of the take. Mr. Dawson testiflied
that in reaching his opinion, he considered two sales as his
comparables, both in Richmond County, Virginia, on Route 360; one

approximétely one mile from the subject property and the other

19
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.sales price of the two properties which he used as comparabl

approximately four miles from thé subject property; Counsel
the State Highway and Transportation Commissioner objected t
testimony to these sales as being irrelevant and not compara
in that they were located in another County and were sales m
after the highway improvement had been made. Judge Foster

overruled the objection.

for

ble

ade

Mr. Dawson then testified as to his comparables, The
first was a sale from Alfred Davis to Lawrence Packett on Ma
1977, which was a sale of 0.631 acres which sold for a total
price of $6,000.00, or an equivalent of $9,500.00 per acre.
second comparable was a sale from Kenneth Fallin to Allianct
Fertilizer, made August 19, 1977, which sale was for a parce
land containing 6.125 acres, selling for $30,000.00, or the

equivalent of $4,897.96 per acre.

rch 3,

The

1 of

On cross-examination, Counsel for the State Highway gnd

Transportation Commissioner inquired as tc whether Mr. Dawson

had made any adjustments to these sales for such things as
time, location, topography, shape, size or any other usual
adjustments made by appraiser. Mr, Dawson testified that he
made no adjustments of any kind since the property was recen

sold, was located on U,S. Highway Route 360, and was similar

had
tly

property to the land of the Defendants. Again on cross-examination,

he was asked how he had arrived at his opinion of the wvalue

of

the land taken. Mr. Dawson testified that he had simply added the

and divided by two to arrive at his opinion of $7,200,00 per

On redirect Mr. Dawson testified that this method was a reco

appraisal method when the properties used as comparables were

20
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similar to the property to be appraised. Mr., Dawson further
testified that property in Northumberland County generally s

for higher prices than property in Richmond County.

old

Mr. Dawson testified that in his opinion there was damage

to the residue in the amount of $2,000.00. This he based on

what he felt was increased surface water.

The next witness for the landowners was the landowner

himself, Mr. James V. Garland, Mr. Garland testified that in

his opinion his land was worth $8,000,00 an acre, that fenci
was worth.$4,250.00, the damage to’ the residue was $2,000.00
that the value of the VEPCO easement was $500.00, He testif
that he had purchased the treated poles for the fence posts
Tidewater Telephone Company in 1959. |

On cross-examination Mr. Garland was asked how he val
these items. He stated, '"Mr. Dawson says' before he was int

rupted and did not continue with that sentence. He testifie

ng
and
ied

from

ued
er-

d that

his estimate of damage was based on increased water. going into

his land.

On cross-examination, Mr. Garland was asked what he had

valued this land for on the inheritance tax return filed forx

deceased wife who died in 1976. He testified that he could
remember, and further testified that he had purchased a 2/3
interest in the property in 1959.

The landowners rested their case after the testimony

Mr. Garland and the Court recessed to reconvene in one hour.

his

not

of

At the conclusion of the evidence and prior to instructions

and argument the attorney for the condemnor moved the Court

strike the testimony of the condemmee’s expert appraiser, G,
21
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Dawson, based on improper method of appraisal, i.e,, averaging
sales on which he based his opinion. Motion was overruled and
exception taken. After the recess instructions were given and

arguments, the Commissioners' then retired and considered their

award, |
The Commissioners' returned their report to the Couré
on August 3, 1979, and valued the take at $25,670.00 and damage
to the residue beyond the enhancement of wvalue to such resi&ue
at $1,000.00.
On the 13th day of August, 1979, the petitioner for the
State Highway and Transportation Commissioner of Virginia, filed
exceptions to the Commissioners report pursuant to Section 25-46.21
of the Code of Virginia.
The hearing was held on the exceptions by Judge Dixon L.

Foster on September 18, 1979, arguments on the exceptions were

heard by Judge Dixon L. Foster. Judge Foster did not recall

fhe Commissioners. The hearing argument on Exception No. 6 which
alleged that two of the Commissioners' had lunch with the land-
owners Judge Foster indicated that there shouldvbe some evidence
of that allegation other than the allegation'itself that twg of
the Commissioners' had 1uﬁch with the landowners,

Whereupon the Counsel for the State Highway and Transportation
Commissioner of Virginia called the landowner, James V. Garland
to the witness stand. Mr, Garland testified that yes they had had
lunch together; that it was at the one lunchroom in the village;
that the lunchroom was crowded and that three tables had been
pushed together to form one large table, and that they set with

another couple at this table, Later three of the Commissioners

22
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‘sat at the table because there were no other seats available, in

the lunchroom. Mr. Garland testified that they did not discuss
the case.

At the conclusion of arguments by both counsel Judge
Foster overruled the exceptions and entered Order confirming

the Commissioners' report,.

Exception was taken by the Counsel for the State Highway

and Transportation Commissioner.

* % %
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ASSIGNMENTS OF ERROR (FILED DECEMBER 18, 1979)

1. That the trial court erred in overruling commissi
objection to the admission of evidencé of alleged comparable
sales, by Landowner's appraiser where appraiser had no factuy
basis of similarity, comparables were in anothef county and
were after highway improvement had been completed.

2. That the trial court erred iA not striking the
testimony of Landowner's appraiser in that said testimony w3
based on erroneous appraisal method.

3. That the trial court erred in overruling exceptig

oners'

al

S

ns of

commissioners report and not recalling the commissioners where

exceptions alleged facts which gave appearance of improper c
of commissioners. -

4. That the award is excessive and without evidence

support it.

24
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