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PETITION
To the Honorable Justices of the Supreme Court of Appeals of
Virginia:
Your petitioners, W. C. Thomas, Executor, and Virginia
Kathryn Simmerman, Executrix, and W. C. Thomas, D. D.
Spiller, G. S. Topham, S. J. Kincer, Jr., and James A. Wil-:liams, · Jr. Trustees, under the Will of George W. Simmerman,
deceased, respectfully represent that they are aggrieved by a
:final decree of the Circuit Court of Wythe County, entered on the 16th day of July, 1945, in the chancery
2*
*cause therein pending of Lula Watts Bryant, et al v. W.

\

'!
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C. Thomas, Executor, et al; and they pray that an appeal
be allowed from said decree.
Your petitioners present herewith a. transcript of the proceedings in the Circuit Cdurt of Wythe County, together with
the exhibits filed in the case.
$TATEMENT OF FACTS
The question in this case centers around the validity of
Clause SIXTH of the Wild of George· W. Simmerman, which
said clause reads as follows:
"SIXTH: I di:reet mty surviving Executor, after the
death or re-marriage of my wife, and the payment of the legacies hereinbefore mentionecl·, tlo apply and use all of the re··
mainder of my estate in the building and maintenance of a home
for destitute and dq?endent aged white pe0ple, both men and
women, living in Wythe County, Virginia, and is to be named,
'The George W. Simmerman Home. for the Aged.' The legal
title to all of the property used· in the erection o·f this home and
the maintenance of the same, and the legal title to the home
after it is erected, and the fund invested for its maintenance,
is to be vested in five (5) Trustees, and which five
3 * Trustees *are to be elected and appointed in the follow-·
ing ma·nner:- I request and direct that one Trustee be
elected from the members of the St. Paul's Methodist Episcopal Church, South, situared at Wytheville, Virginia, by the
other members of said Church;" * * * * * * * *
* * * * * * $ * * * * * * * * * * * *
* * * * * * * * * * * * * * * * * * *
fElie other four Trustees seliected in· the same ma.nner by the ·
members of the Presbyterian Church, the St. John's. Episcopal
Church and the Trinity Lutheran Church of Wytheville.)
"The names <i>t the five (5) Trustees elected as above stated,
shal!r be presented to the Circuit Court of Wythe. Cc;mnty, and
said' Court if it deems: it best, shall appoint the said five person-s, so elected b-y the members of the respective five Churches, as Trustees for the George W. Simmerman Home for the
Aged, L©tated a-t \Vytheville, Virginia, which Trustees shall
hold the legal title to all of the real estate and personal property
constituting this homi? for the aged and also the legal title to
the fund to be held by said Trustees for the- operation and
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maintenance of this home. and support of the inmates- therein..
, The successors to the first set of Trustees, or any of them, shaU
be elected and appointed in the same manner as above stated.
I direct that approximately one third· (1 /3) of the: residue of
estate be applied to the purchase of a suitable lot and
4 * in the *erection of suitable building_ or buildings and the
furnishing and equipping of the same for the home for
the aged~ or the purchase of- a lot with suitable builditi-g or
buildings already thereon,. or in the re-modeling or erection of
additions. thereto, and in the furnishing and; equipping of the
same; I dire::ct that approximately the other two-thirds· (2/3-)
of the residue of my estate be invested; by the five Trustees· in
United States Government bonds and the net income from
which is to be used by the. five Trustees in maintaining and op-erating said· home and in the support and care· of the inmates
therein. As to the kind_ size and plan of this home for the
aged~. and as. to the· rules and regulations for the admission. of in mates to, the· home,. as· well as to· the operation and- management
of the same; I leav.e: to the discretion and j_udgmept of the· fore
Tr.ustees 0:fr said home'. toi be elect.ad and appointed as hereinbefore stated, except that ! direct and request that no, person,
male or female, be admittt.d to this. home who has been addicted to in~oxicating whiskey, or who has been addicted to the
drug habit, or who is, or has been of immoral character; I further direct that the inmatPs of this home shall have reasonable
and. necessar.y medical and hospital attention, which- is to be
paid out of the income· from- the: fund· hereinabove mentioned,
for the support of this home. I direct my surviving Exe5 * cutors, after the *five Trustees of said· home for the aged,
are duly elected and appointed, to pay over to them a~
such time or times, ~uch amount ·or amounts of the· residue of
my estate, as they may ne~d it for the purchase of a lor or lots
and in· the erection· of building or buildings for said: home, and .
in the furnishing and equipping of said home; and when the
said home: f:or the ag.ad is completed and futnished and eqµigped: my surviving Executor shall then pay over: the balan.ce of
the residue of my e::.tate to the said five Trustees, who shall invest the same in United States Government bonds,. as. hereinbefore stated, and' the income from. which is to be used in the
maintenanc.~· and operation of the .same.
1

"It is my sincere wish and desire that the home for the
aged, hereinbefore referred to, be perpetual in its operation,
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and that it shall render a noble service in the purpose for which
it was created."
OTHER PROVISIONS OF THE WILL
Und~r the first paragraph of the Will, he establishes a
fund of $6,000.00 for the benefit of his brother, Robert Lee
Simmerman, for his life, and at his death, $3,000.00 of the
same is to be held for the children. of Robert Lee Simmerman
and paid over to them at his death or upon the re-mar6 * riage *or death of the widow of the donor. The other
$3,000.00, or as much as ~emains after paying the doctor bills and funeral expenses of. Robert Lee Simmerman, shall
be held by the Executors for the benefit of the testator's wife.
and, at her death, the remainder is to pass to the residuary
clause under paragraph SIXTH of the Will_.
The second paragraph of the Will gives to the testator's
widow, absolutely, the residence and lot on Fourth Avenue
in the Town of Wytheville and the sum of $35,000.00 in
cash, as well as the household, kitchen. furniture, silverware and
other tangible personal property in the residence.
The widow renounced the Will and elected to take under
the statute of this State. This renunciation accelerated the
payment of the special bequests in the Will.
The third paragraph of the Will gave to W. C. Thomas
the sum of $5,000.00 for his legal services.
The fourth paragraph provided for the investment of
in government bonds and the income therefrom to _
'be used in the maintenance of his mausoleum in the East End
cemetery of Wytheville.
$2,000.00

The :fifth clause of the Will gave all of the remainder of
his estate to his Executors, the Executors to invest the residuary
estate in government bonds and pay the income therefrom to
the widow until her death or re-marriage. Upon her death
or re-marriage, the special legacies given to certain
7* *nieces and nephews amounted to $8,000.00, and a bequest of $10,000.00 to his church, the St. Paul's Methodist Church, of which $500.00 was to be used in the erection
of a memorial window to the memory of the donor and bis
wife, Virginia Kathryn Simmerman.

W. C. Thomas., Ex'r,· et al1s v. Lula Watts BrY'ant, et als

5

Under the sev:enth clause, Virginia Kathryn Simmerman
and W. C. Thc:>mas are appointed Executors of the Will.
1

Under the eighth clause, W. C. Tho.mas was appointed
Trustee. .
OTHER FACTS
George ·w. Simmerman departed this life on the· 28th day
of June, r 93 9, possessed of valuable real and personal property, which was appraised as follows:
·
.Intangible personal property
Tangible personal property
Real estate

78,902.78
24,687.50
135,200.00

His farm lands were in very bad condition, he having allowed the buildings thereon to be in. very bad state of repair.
His inside fences had all been moved out. .One· large part of
. his farm was improperly cultivated -and had grown up in
briars :md weeds, and his better gfazing .lands had grown
8* *up in broomsedge and thorn bushes.
He stated to some of his nieces and nephews .and other
people that he was worth Four or Five Hundred Thousa·nd
·
Dollars.
Counsel stipulated as follows:
"STIPULATION April 5, 1945, in the presence of Hon,0,rable- John S. Draper. Judge, and of J . C. Shaffer and S. B.
Campbell, Counsel.
"W. C. Thomas, Executor, being present stipulates that
there is now in his hands available for ·permanent endowment
for a home for the aged, $90,000.00. In addition to this, the
·residence ·on Fourth Avenue in Wytheville will be available
without further costs· to· the Trustees. In addition to this,
upon the death of ·Robert L. Simmerman, there will be such
part of the $3,000.00 _additional as is left. These figures do
· not, take into account, any costs. of the present· litigation.
'~It is iurther stipulated that no repairs have been· made on
.the. house and that .substantial repairing must be done in order ·
to put it into a usable condition."
· NOTE:

It will be noted that the $90,.000.00 ·referred to
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in the above stipulation is the net amount after paying the
widow her .commutation of dower provided the Court grants
commutation of dower.
*The estate, without commutation of dower, is as follows: Net amount from the real estate, $103,005~37;
remainder of personal estate after the payment of special bequests, $10,376.89, plus so much of the $3,000.00 left to Robert Lee Simmerman, which may be recaptured. The total
amount of the estate without commutation of dower would be
approximately $116,382.26, with certain accumulations. In
ac;lditios thereto, the residence on Fourth Avenue is worth
about $20,000.00.
9*

W. C. Thomas and counsel for Mrs. Simmerman had an
understanding with reference to commutation of dower, which
was shown by Mr. Thomas' evidence, as follows:· That he,
Mr. Thomas, would recommend to the Court commutation oi
dower for Mrs. Simmerman, provided it was decided that Mrs.
Simmerman was entitled to commutation of dower of onethird of the real estate, and that he would oppose ·commutation of dower if she was entitled to commutation of dower
of all of the real estate.
Mr. Thomas made certain advancements to Mrs. Simmerman in connection with her commutation of dower, to be returned to the estate if it were decided that she was not entitled
to the same for ?1:1Y reason.
The bill alleges that Clause SIXTH of the Will is void,
as follows:
"9. Your Orators aver that the foregoing attempted provision for a home for the aged is void for uncertainty, because it validated the ride against perpetuities,
because it is not practical and cannot be fulfilled, becauc,e
the money available for this purpose will not be sufficient
to .carry out the testator's attempted scheme, because the
10* Court cannot supervise *or enforce the method provided
by the will for selecting the trustees or governing body of
the home, because the attempted method of selection of
trustees, who in reality are administrators· rather than
trustees and are vested with discretion as to the management of the fund, is illegal, and because the trust attempt-
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ea to be created is not such a charitable trust as is validated
by the Virginia Statutes."
Later on in the bill, in Clause 11, it is alleged that, if mistaken about the averment~ in Clause 9, above set forth, they
then aver that due to the renunciation of the Will by the widow, there was an estate of approximately $40,000.00 of which
Mr. Simme!"man died inte~tate.
A demurrer was interposed to the bill and it was argued.
The Court, without passing on the demurrer directed the taking of depositions on the question of the sufficiency of the fund
to carry out the intention of the testator. After taking part of
the depositions in the case, the Executors, without waiving
their demurrer, filed an answer to the bill.
HOLDINGS OF TRIAL COURT
The Court h~ld that he was firmly of the opinion' that the
trust fund tor the establishment of the· George W. Simmerman
Home for the Aged failed for the want of sufficient funds and
that Mr. Simmerman died intestate as to the residuary fund
and that the fund would pass to his heirs.
11*

*ASSIGNMENTS

OF ERROR

It is submitted that the trial court erred in holding the
SIXTH Clause of this Will invalid and and that Mr. Simmerman died intestate as to his residuary estate.
It is therefore assigned as error:
(a) The trial court erred in not sustaining the demurrer before taking evidence;
(b) The Court erred in not holding clause SIXTH
valid on its face under Section 5 8 7 of the Code of Virginia, and enforceable under Section 38, 587, 588, 590
and 6.298a of the Code of Virginia;
(c) The Court erred in not sustaining Clausi?
SIXTH upon the weight of the evidence in the case if the
evidence were properly taken;
(d) The Court ·erred in not hoiding the judicial cy
pres doctrine the law ·of Virginia if it be necessary to apply
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the same in the administration and enforcement of a char.itable bequest
. such as the case at. bar.

Prior to I 9 I 4, the clause in question would have been
void, but the same was validated by Section 587 of the Code
of Virginia.

12*

The first case that went before the Suprem·e Court after
the passage of this statute was the case of Fitzgerald
*v. Doggett's Ex'or, 155 Va. r 12.

The Court set out the clause in question on Page
follows:

I I

4, as

"Third: All the rest, residue and remainder of my
property, both real and personal, of which I may die seiz ·
ed and possessed, and to -which I may be entitled at th~
time of my deceased, and wheresoever situated, I do give,
bequeath and devise unto that society or or,ganization of
the Virginia Conference, Methodist Episcopal Church,
South, ·having as its principal object the relief of superannuated ministers, of the Virginia Conference."
l

The Court, in this case, reviewed the history of charitable
bequests'in Virginia. It is very interesting; however, we will
deal only with the law which affects the case at bar.
The Court, at the bottom of Page 126, stated as follows:
"We find since 1 849 no Virginia authority holding a
devise to an unincorporated body for a literary purpose in-·
valid. It is true, as the appellants contend, that section
8 of the Code of 1849, which is practically the same as
section 588 of the Code of 1919, authorizes three classes
of persons to act as trustees, namely, a corporation, ;i
county, or a natural person. Section 5 8 7, the validating
section for charitable purposes, uses language which is
clear and plain, namely, that 'every gift * * * made for a
charitable purpose * * * shall be as valid as if made to or
for the benefit of a certain natural person;' the .clause.
'whether made in any one case to a body' corporate or unincorporated, or to a natural person,' is used parenthetically, but there is no apparent intention in the use of this
clause to restrict or limit the positive mandate of the prin-

.

.
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cipal clause making gifts for charitable purposes valid." ·
I

3 * *Again, on Page 1 3 1, the Court stated:
" ( 7)

The tru~ interpretation of the intent of this

will is that the testatrix ~learly expressed the final purpose she had in view, namely, the creating of a trust of
certain property, the income to be spent for the benefit of
a certain class of old. or enfeebled, preachers. She believed that she had indicated a donee, or trustee, to carry her
final purpose into effect. Her naming of the trustee is a
failure because she has not in the will clearly identified the
party intended, and if the witnesses are correct in stating
that the Conference Board of Finance is the society she
had in mind, then she has named an incompetent trustee.
She has created a trust, however, which is. made valid by
Code 1919, section 5 8 7, and the power for the enforce·
ment of such a trust is provided by sections 589 and 590.
It is the. duty_ of the court to appoint a .competent truste~
to carry out the purpose of the testatrix."
The Court, in the case of Moore, et al v. Downham, et al,
66 Va.- 77, considered an indefinite clause in a will establishing a charitable trust, and Chief Justice Campbell, on Page 79,
stated as follows:
I

"The sole and determinative question to be decided
is whether under the provisions of Code, section 587,
clause 13, of the will created a valid charitable trust.
"Clause 1 3, when stripped of all unnecessary verbiage
and reduced to plain and simple language would read: 'I
give * * * all the rest * * * of my property * * * unto my
executor and trustee * * * for him to dispose of for chari.
table purposes * * * .'
"ls ·such a gift, which would have been dearly invalid prior to the enactment of the amendment of 1914 to
Code, section 587, given life and made valid by that section?
"Code, .section 587, a~ amended in 1914 (Acts 1914,
'chapter ·234, page 414), in par.treads thus·: '* * * and
ev'ety gift, grant, devise or bequest * * * made for chari~

.
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* * * ~hall *be as valid as if made to or for
the benefit of a certain natural person * * * ' Does this
language validate clause 1 3?

14 * table purposes

"The language of the statute is clear, plain and un.ambiguous. If we give the language· its plain m.eaning,
every devise made for charitable purposes is just a~ valid
as a devise made to a certain natural person or for his
benefit. Of course a devise made to or for the benefit of a
certain natural person is valid.''

In the case of Roller v. Shaver, 178 Va. 467, the Court
·was called upon to pass on a very indefinite clause in t}:ie will
of Edward L. \Vise, the clause as follows:
"8th, It is my will after the death of my sister in
law, Bettie Hinton, that my Executor hereinafter named
shall sell all real estate and personal property, if any, and
the proceeds from same be given to the Trustees of some
Methodist institution or Institutions for the poor or what
in his judgment is worthy of the same, and any other moneys or bonds.''
This was a very ind~finite clause; however, it was upheld
by the Court.
Justice Browning quotes with approval Trice v. Powell,
(1.18 Va. 472)

168 Va. 397, 401, as follows:

" ( 1 -5)
'Once we are able to ascertain the intention
of the testator, we will adopt that as the polar star to
guide and direct us. and in ascertaining that intention,
we will look upon the instrument as a whole, and give
effe.ct, if possible, to c-very part thereof. If from reading
the win as a whole, the testator's intention is clear, it will
stand as written; but if such intention is obscured by his
modes of expression, we will first ascertain the meaning of
. the language used before we undertake to effectuate that
intention. We will not hesitate to give to the words and
phrases used the meanings they have in the usual and ordi.
nary acceptation. If we discover the intention of the testator. even though the language be obscure and uncerI 5 * tain, we shall feel justified in making his will the *law
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of the subject, unless. it violates some rule of law. Conrad v. Conrad's Ex'r, 123 Va. 711, 97 S. E. 336., 337:
Davis v. Kendall, I 30 Va. r 75, 107 S. E. 75 r, 759.'"
There has been no question at any time about the intention of Mr. Simmerman in the SIXTH clause of his Will.
Therefore, his Will should stand as written and the intention,
which is so clearly set forth, should be made the law of this
case, and the lower court should have sustained the demurrer.
I desire to quote again from Justice Browning's opinion.
Page 476: (Roller v~ Shat,er, 178 Va. 467, supra)
'· ( r o) There was a time in the life of this Stace
when charitable bequests were not valid. But this inhibion, like many others, has gone with the march of time.
Remedial and curative statutes found in the Code in sections 38, 587, 588. 590 and 6298'a, have given life
to such bequests. The attainment- of this desired end was
in the power of the legislature and it has exercised it. Ar..
interesting and elaborate history of this legislation is to be
found in two Virginia .cases, the opinions in both of them
having been written by Hudgins, J. They are Fitzgerald
v. Doggett's Ex'r, 155 Va. 112, I 13, 155 S. E. r 29, and
Moore v. Perkins, 169 Va. 175, 192 S. E. 806.
"(11) The case of Moore v .. Downham, 166 Va.
77, I 84 S. E. 199, is a comparatively recent expression of
this court, through Campbell, Chief Justice, upholding
.charitable trusts made under circumstances very similar
to tho:;e under consideration, in which. it· is said: 'When
we consider and construe the related sections of the Code
together. as we must do under elementary principles, we
find .mthority for the court to supervise and enforce any
and all trusts. When the provisions of section 6298a are
considered, they lend weight to the view that the General
Assembly intended by that act to broaden the scope of
charitable trusts and prevent their failure even though they .
are general and indefinite!"
16* * It is difficult to understand, if the rules laid down in this
case had been followed in the Simmerman case, how it
could have been decided invalid.
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· The SIXTH clause in this Will was valid on its face, and
upon the death of Mr. Simmerman, all of the residuary estate
vested in this charitable trust and there could be no resulting
trust. Therefore, the heirs of Mr. Simmerman have no standing in a. court of equity.
See Penn v. Keller, 178 Va. 1 3 1, where the court cites
with approval language heretofore used by one of Virginia'~
great jurists, Judge Keith, Page_ 140:
" ( 3) 'The money was devoted to a charitable use.
As we have said, the whole interest of the donors was divested. There remained in them no scintilla of right.
How then can they be heard in a court of equity with respect to the disposition of it? There is no such thing as a
resulting trust with respect to a charity. Where a fund
has been devoted to a charity, which, if the charity fails,
will go to others, those persons having hostile interests
may, of course, assert any claim they may have in the subject, and show that the chariatble use has for a.n.y cause
failed and becomes inoperative and void; but where the
donor has effe.ctually passed out of himself all inres.est in
the fund devoted to a charity, neither he, nor those claim ing under him, have any standing in a ,court of equity as
to its disposition and control.' "
The judicial cy pres ·doctrine, which is the doctrine of
approximation or the enforcement of equitable principles, is
unquestion:ibly _the law of Virginia.

In Collins v. Lyon,. 181 Va. 2 3 o, Justice Browning, in
passing on a .charitable trust, at Page 246 quoted from Scott on
Trusts, Vol. 1, p. 1 , Sec. 1 , as follows:
I7

*·

*'' (9, 1 o) 'The trust, however, is a device for
making dispositions of property, and no other system of
law has for this purpose so :flexible a tool. It is this that
makes the trust unique. * * * A trust can be created for
any purpose which is not illegal, which is not against public policy. * * * The purposes for which trusts can be
created are as unlimited as the imagination of lawyers.
'' ( 1 1)
'* * * The uses of the trust, however, go
far beyond the effecting of family settlements. The trust
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has~been- frequently,,employed.~iit business;.transactions. As
Profeesorr Isaaca i has.· said: . ''Trusteeship, ha~'. 'become a
readilyi available tool: for everrday1 purposes; of. organization, financing, risk-shifting;. credit operations; settling of
disputes. and liquidation of business affairs.'' He also
p0ints~ out.· that: "modern. business·. has become: honeycombed' wi.th' trusteeship~. Ne-xt;to contract. the·universal
tool and incorporation, the standard instrument of ortganization, it. takes its place wherever the relations to be
established are too. delicate or too novel for these· coarser
devices ..''
· Justice Browning.: states, at Page 24 7, · paragrapH ('15) ~ :is
follows:-.
There is nothing. which- we carr perceive. in
the trust scheme oefbre us, which was·.adopted·by·tlie·de·
fendants, which offends the law; public· morals; or· puolic
.. policy,. and does it not, if it becomes a verity by effectu. · ation, tend to better the condition of:' a: considerable portion of'soGiety, and' i~ it not· promotive· of public- convenience and· needs, and· happiness~ and· .contentri1ent; If it
does, the blows aimed at it not only· do not destroy its
character and. its being,, but fall harmlessly at its feet.'_'
"(.1.5)

Then. at· Page 248; Justice ·Browning·· pronounces· the cy
pres doctrine the law of Virginia:
"We· find. this. in. Professor Simes great. work,. The
Law. of Future.Interests, Vol. 2, pag~ ·;·os·; section 5_9_1:
" ( l 7-20)
'If; 'l trust-for charity·is::-vested,i a~provision for accumulation of income is valid and will be effec18* tuated, SOJ long: as it: is; not, unreasonable. *As thee Connecticut' court: recently said) in~ sustaining a ,charitable trn~
for! an: accwnulatic:m-. for a pe,riod:.of ninety-nine years:
''Ih~ the. case:of gifts· to charities,- the: o(dinary- rule ag~inst
· accumulations: does; not applyi, the,- only: limitation being
in~the.·power:of-the·court, to tak-e: remedial measures,should
an unreasonable .. condition result." The arg'1tnent. for
this•iwsition·is ah©ut as-follows-: Charities-are favored by
the: court. The·charitable-trust is subj~ctao -the, directions
of the- cour.t:ofrequity:; and; if the- accumulation,shou~d,-~
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.come unreasonable, the court has power to direct the
truste~ to disregard it. .Thus the charitable trust will be
sustained, and objectionable features will be prevented by
the control of the court.' "
It so happens that New York's position with reference to
charitable trusts has paralleled Virginia's history with reference
to this question.
New York passed its validating statute in 1893, while
Virginia passed hers in 1 9 1 4; yet the Judge of the lower court
based his opinion on the case of Bascom v. Albertson, 34 N. Y.
583, which case was decided seventy-nine years ago, which
opinion will hereafter be considered. The New York validating statute is set forth in Virginia Law Register, Vol. 3; p.
53 9. In connection with this statute, the editors commended
to the Legislature of Virginia the passage of a similar statute~
. ··
and then, on Page 53 9, the editors state:
''The adoption of such a statute would necessarily
bring in its train tbP. cy pres doctrine--one of the many
wise and humane inventions of .courts of equity, in the
interest of charity."
·I know of no better authority on equity jurisprudence
than Professor Lile. See Lile's Notes on Equity Jurispru19*· dence! *p. 96, where it states:
"Where a general charitable intent appears, the
'judicial' (not, in America, the 'prerogative') cy pres doctrine is applied a,nd hence there. is. no re~ulting . trust should
the precise purpose of the trust f~il."
The weight of the ev.idence in this case will show that the
fund is ample to establish the home according to the intention
of the testator; however,. it' the fund is not sufficient at this
time to maintain the home or should become insufficient at anv
·time in the future, it would be the· plain duty of the Court on
application of the Trustees to adopt the cy pres doctrine. The
house was not the compelling. motive of the donor in this case.
]t was the care and support of old dependent people. And,
if the Court could carry this motive out to better advantage and
Care for more old dependent people by making direct grants ··
··-·
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to them, the Court should do so. The home was only a means
to an end, the end being the care of aged dependent people, a
most humane desire on the part of the donor.

In re MacDowelts Will, 112 N. E. 177; the New York
court cqnsidered a charitable bequest very much like the case
at bar and this decision was handed down after the enactment
of the New York validating statute. The language of the pertinent portion of the Will under consideration is as follows
(p. 178):

" 'To be well invested, and the income derived from
both, to be used for hiring a house, and maintaining same,
in a respectable neighborhood, within the city limits of
20 * Yonkers, New York, * to be used as a home for refined,
·
educated, Protestant gentlewomen, whose means are small.
and whose home is made unhappy, by having to live with
relatives, who think them in the way: * * *
" 'This home to be called the "Mary Randol Memorial Home"; I wish the preference of being an inmate of
this home, to be given to my sister Jessie, and my cousins,
and their lineal desczndants forever.' "
Because of the great importance of this donation which i'S
. for the benefit of aged dependent people in Wythe County and
because the New York courts and the Virginia courts have par-·
alleled in this field of juris.prudence·, we beg the indulgence of
the Court for quoting ex.tensively from this opinion.
Quoting from the opinion of the court, beginning in the
middle of a paragraph near the bottom of Page 1 80:
"It may be that the income of a fund of about
· $63,000 which the testatrix has attempted to donate ·to

the creation of this trust will not be adequate to carry out
the trust in the exa.ct manner 1n which the testatrix contemplated that it would be carried out, but this fact would
not justify declaring the trust in valid and permitting this
fund
go to others who it is clear the testatrix did· not
intend should receive it. The inadequacy of the trust fund
cannot in any way affect the validity of the trust. Gilman v. Hamilton, 16 Ill. 225; Morgan v. Grant Prairie
Seminary, 70 Ill. App. 5 75, affiirmed, 171 Ill. 444, 49

to
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· N. 'E. 516. · .It ·is ·suggested by- the respondent that the
· attempt of 'the testatri.x to cr~te such .a trust and ·the con·
temptation of so ambitious a project with so inadequate a
fund·· was itself such 2n. act of folly: as should incline die
court to resolve all doubts as to the construction of the
will against ist validity. Whether the ptirpose of the testatrix was wise or unwise is no concern of the court. Th~
concern of the court is to determine whether the .trust attempted to be created is valid or invalid, and if it .is suscep~ible of two interpretations, one of which renders it in'· valid and one of which renders· it valid; the court must,
.under. well-settled rules, give. to it that interpretation
21 * which ..will uphold its validity.
The * trust created by
· the .testatrix is a valid charitable trust. If. .circumstances
render. it impracticable to carry out the trust :in the precise
manner. contemplated by the testatrix, the .courts will so.
apply it as to accomplish the: general charitable purpose
which it was the design of the testatrix to carry out. The
general charitable· design of the t€statrix was that 'refined,
educated, Protestant gentlewoman' should be· the ·object
of her bounty. The·money that she directed to be devoted
to this purpose mai" be inadequate to carry out her purpose
in the precise manner contemplated, but that fact of itself
furnishes no reason why the class that she intended to aid
should not receive the· benefit of the· aid which it was her
intention to give. Jackson v. ·Phillips,· 14 · Allen (Mass.J
539, 586; Atty. Gen. v. Ironmongers' Company, 2 'Beav.
f 1 3 ; Norris v. Loomis, supra."
In Gearhart; et al v. -Riehardson, . 142 N .. E. 890, the Ohio
court was called upon to pass on a charitable trust almost identical. with this trust. The donor gave his farm as a home for
·aged~ and destitute people of the Township of Tallamadge, and
the (question in that case was the insufficiency. of the fund for
the maintenance and operation of said home. This is a most
.interesting and important. case and it is difficult· .to refrain
from quoting at too· great length from. same;. however, we de. sire to. call the Court's attention to the language of this decision
·on tbe:bottom ·of Page 895,· as follows:
"Admittedly, it might require much money to equip
and maintain a farmhouse as a pla.~e to provide and care
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for with modern methods the· aged and destitute, yet the
purpose to give relief should not be' abandoned by reason
thereof. The 'home' referred to by the testator was only
the means to the end which h~ sought, to wit, to grant
charitable aid to the aged and destitute and the unfortunate
of the township who are unable to provide for themselve~. .
A court of equity in construing a charitable trust should
lend its aid in attaining that 'end rather than let it fail be22 * cause of doubt as to the means *described by the testator.''
1

"Another point urged is that the size of this trust
fund is not sufficient to carry out the charitable purposes
indicated by the testator. If a charitable trust is valid in
all other respects, and can .be enforced upon general equitable principles. we think it would be a reproach to equity
if the smallness of a gift for charitable purposes should
be used alone as a means for defeating it."
American Jurisprudence, Vol. 10, Sec. 123,, p. 676:
· ''The doctrine of .cy pres as applied in the United
States is the doctrine of approximation. It is not peculiar
to the administration of charities, but is equally applicable
to all devises and contracts wherein the future is provided
for; and it is an essential element of equity jurisdiction,
citing Doyle v. Whalen, 87 Me. 414, 32 Atl. 1022.

"In its last analysis, it is found to be a simple rule of
judicial construction, designed to aid the court to ascertain and carry out, as nearly as may be, the intention of
the donor, citing numerous cases (under footnote I 9).
, In applying the doctrine of approximation, the American
courts have not the same freedom of action that was possessed by the English courts when acting under the prerogative right. A charitable trust must have, under the
American theory, elements of definiteness and certainty not
required under the prerogative theory."
American Jurisprudence, Vol.

Io,

Sec. 70, p. 63 5:

"Gift for Erection or Maintenance of Home.
,:Gifts for the founding or m~iii'tenance of homes fot
the poor, aged, needy, or for the help· of deserving persons cf working classes are valid public charities ( citing
numerous .cases ·under footnote 1 3) , ·even though for per-
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spns of a particular class, citing cases in note under it.
· The charitable character of a home is not destroyed by the
fact that inmates are required to pay somethin.g for board
toward the running expenses of the house (footnote 15,
citing In re MacDowell's Will, 217 N. Y. 454, 112 N. E.
1 77), since a gift for the establishment of a home for a
particular class of persons does not lose its character of
charity simply because the scheme .contemplates revenue
from the recipients of its bounty sufficient to keep it in
operation.''

23 * *Scott' on Trusts, Vol. 3, Sec. 348, 3, under Charitabl-t

Trusts

in the United States:

"In most of the states the courts have had no difficulty in accepting the English law of charitable trusts. It
is true that none of the states have accepted the whole of
the English law; for example, as we shall see, none of the
.states has accepted the old doctrine relating to the prerogative cy pres, since this was. an arbitrary doctrine and was
not applicable to conditions in the United States."

. Scott on Trusts, Sec. 381, p. 2044, "Deviating From tr.e
Terms of the Trust:
"The power of a court of equity to permit or direct
a deviation from the terms of the trust is at least as extensive in the case of charitable trusts as it is in the case of
private trusts. The courts will direct or permit a deviation from the terms of the trust where compliance is impossible or illegal, or where owing to circumstances not
known to the settlor and not anticipated by him, compliance would defeat or substantially impair the accomplishment of the purposes of the trust. Thus it has been held
in numerous cases that the"court ·may authorize the sale of
property although such sale is not authorized or is forbidden by the terms of the trust, citing numerous cases."
Scott on Trusts, Sec. 399.2, p. 2104:
"Where property is given in trust for a particular
charitable purpose, and it is impossible or impracticable to
carry out that purpose, the trust does not fail if the testator has a more general intention to devote the property
to charitable purposes. In such a case the property will
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be applied under the direction of the court to some char.
itable purpose falling within the general intention of th~
testato1.''
·

Scott on Trust~, Sec. 399.2, p. 2105:
"The particular purpose of the testator may fail for a
variety of reasons. Thus the amount bequeathed by him
·may.be insufficient to accomplish the particular purpose
for which it is given. Whether the trust fails altogether
or whether the money will be applied cy pres depends
upon whether the particular purpose was an essential part
24 * of *tnr scheme of the testator. If the particular purpose
was not an essential part of his scheme, the court will approve a scheme for the application of the property to some
other purpose falling within the general charitable intention of the testator. Thus where a testatrix left $2,··
000.00 to found a home for cats and the s.um was insufficient. for the purpose, the court held that the money
should be given to the Connecticut Humane Society,
which cared for homeless animals, citing Shannon v. Eno,
120 Conn. 77, 179 Atl. 479 (1935). In the same case,
it was held that where the testatrix devised real estate to
be used for an old ladies home for poor women living in
or near a .certain town and ~equeathed $5,000.00 to th~
home when established but the property given was insufficient to establish such a home, d1e property should go to
a hospital for the car2 of poor women."

Page on Wills, Vol. 3, Sec. 1242, p. 614-APPROXIMATION:

"In a number of cases in which testator has attempted to create a charitable trust and it has proved impossible or impracticable to give literal effect to it, the courts
give dfect to such trust with -modifications on the theory
of approximation. -By some courts it is said that approx-·
imation is a moifided form of cy pres. By other courts ii'.:
is said that the doctrine of cy pres applies when it is necessary to modify the purpose for which the trust is created,
and that the doctrine of approximation applies when it
is necessary only to modify some of the details. It is
said that approximation applies where it is impracticable
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to ,carry out the intention of the testator, but not necessa:rily impossible. In some states in which the doctrine of
cy pres is not recognized, substantially the same result is
reached occasionally by applying the doctrine of approximation. Whichever of these theories, if any, may finally
be adopted, the results which .ar.e reached by the so-called
doctrine of approximation are much the same .as those
which are reached by ·most of the courts of the United
States in applying the doctrine of cy pres ·or in many cases.
which are reached by a· very liberal theory of interpretation.. ''

In re Henderson's Estate, Peck v. Eastern Star Homes of
California, April 28, r 94 r, r 1 2 Pac. 2nd Series· 705:
''On September 2 3, I 9 3 7, Ella M. Henderson died
leaving a will executed on June ·11, 1937, which provided
for a ~pecific legacy of $500.00 to Bessie M. Pe.ck and
bequeathed the residue of the estate t-0 the Eastern Star
Homes of C'...alifornia~ 'to be used ·by the trustees in such
2 5 * *manner as may be ·most beneficial to the Home and its
inmates.' The estate was about $ r 6,000 ..00. 'Since the
·enactment of the statute of Charitable Uses during the
reign of Elizabeth, aid to the aged and infirm has been recognized as charitable.'
,,., 'Every civilized comm unity must ·provide facilities.
either public or private, for the .ca.re of oid people, regardless of financial conditions, and a bequeath to such
an institution to furtber its purposes is of ·enough social
value to be designated as charitable."

And, on Page 60·8:
"AppeUant points ,out that upon admission an inmate
must assign his assets to the Home. The value of such an
assignment is not necessarily commensu.r.ate with the
benefits derived by him from the Home. But even if each
inmate were required to pay .in .full for his care, a bequest
to the institution may still be charitable. A gift or trust
to support an institution :beneficial ·to the community is
charitable even though the inmates must pay .fees or contribute to the expense 1of maintaining the institution so
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long as the income thus derived is used only to maintain
the institution or for some other charitable purpose; .citing
_
Restatement of Trusts, Sec. 3 7 6 ( c) . ''
PREMATURE
Mr. Simmerman, by the SIXTH clause of his Will, directs:
"I direct my surviving Executor after the death or remarriage of my wife and after the payment of the legacies herein mentioned, to apply and use all of the remainder of my estate
in the building and maintenance of a home for destitute and .dependent aged white people."
26* *The complainants are attempting to condem this clause
under ab~ormal conditions, during war time, when the
cost of living is out of all proportion to what the cost of living should be at the time set by the donor for this trust to, take
effe.ct~ which date is at sonir uncertain future time. The_ donor
provided that the home should be-.established and maintained
on the interest of all of the remainder of his estate after the
payment of special bequests. If his Will be followed and the
home established at the time set in the Will for it to be establishedt the operatnig fund would be the interest from something
over· $116,000.00, or approximately $3,000.00 annually, instead. of the income from $90,000.00, or $225·0.oo fixed annual income. No court can condemn this Will years in advance
of the time set by the donor for the same to take effect as to
this charitable bequest, and no court can phophesy as to. what
can or cannot be accomplished with a home and an annual income of $3,000.00 for the operation of a charitable institutior1
at some indefinite future time.
The Court, in the eleventh paragraph of its opinion (R.
434), states:

"The Court is of ooinion that there could be no .clearer
language or more specific-directions in carrying out the wishes
and desires of the testator than the language above quoted."
This being true, the intention of the testator was set
2 7 * * forth on the face of the Will, and under the language' of
the Court, in Roller v. Shaver, supra, p· 427, the intention of the testator should have been made the law of the case.
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, Therefore, the evidence was illegally taken and it was improperly applied. The evidence should never have been ·taken,
and could only be relevant on a collateral matter, to-wit, the
application of the cy pres doctrine or doctrine of approximation, and the complainants have no interest in this whatever.
This phase of the case-, if it be applicable now or should ever
be.come applicable, is a question between the Court and, t:he
Trustees, and not the complainants, it being none of their
concern.
OPINION OF THE LOWER COURT
The Court deals with this matter in paragraphs and W?
are constrained to follow the opinion and deal with the mat.ter th a similar manner.
We find no fault with the opinion through paragraph
eight.

In paragraph nine· (R~ 432), the Court quotes from :various opinions and we have no quarrel with this law. However, we think it would have been far better if the Court had
have considered the modern law as laid down by the Court in
Fitzgerald v. Doggett, Roller v. Shaver and Moore v. Downham, supra. '
In paragraph ten (R. 433), the Court considers· only a
28* *part of Clause SIXTH-that part which is favorable to
its opinion-and does not set forth the broad authority
given to the Trustees.
·
Paragraph eleven has heretofore been considered.
I

In the twelfth paragraph (R. 435), the Court states that
Mr. Simmerman believed that his estate was worth approximately half a million dollars. This was testified to by certain relatives of Mr. Simmerman.

It is z:hown in this record that ·Mr. Simmerman' s wealth
consisted of money in bank, cattle, horses, sheep, the residence,
at)d grazing and farm lands. It is also shown that Mr. \Simmerman was a good business man, a dealer in cattle, and ,l
man of good judgment, having been consulted by some of the
witnesses, who. were his relatives, because of his keen judgment. It is, therefore, reasonable to assume that. Mr. Simmerman knew what he was worth and ".Vas merely bragging about.·
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his wealth when he was talking to his kinsmen. However, this
makes no difference so far as the law of this case is .concerned.
If Mr. Simmerman believed that he was worth half a million,
or a million, and it turned out that he was worth only a quarter
of a million, it would not affect the question before this Court.
In the thirteenth paragraph (R. 4 3 5) , The Court states
that tht donor was "obsessed with a natural desire to perpetuate his· name and memory as far as possible by this bequest and
by other provisions of the Wi11". If this be true, which
29* we deny, *it would have no effect whatever on the validity of Clause SIXTH of his Will. We hardly think this
criticism of the donor is justified, for the following reasons·
He saw fit to care for his brother and his wife· during her life·
time, and then saw fit to give certain amounts to his nieces and
nephews, and then gave $10,000.00 to his church, only
$500.00 of which was to be used to perpetuate his name and
memory and that of his wife, in the form of a memorial window; then all of the residue of his estate for the benefit of suffering humanity.
He forever refutes this criticism in the last paragraph of
Clause SIXTH, in the following words:
"It is in y sincere wish and desire that the hoine for the aged
hereinbefore referred to. be perpetual in its operation. and that
it shall render a noble service in the purpose for which it was
created.''
In parag.raph fifteen (R. 4 3 8) , the Court refers to the
proposed home as being "a private non-sectarian institution
with only a definite income from the estate of the testator and
positive iron-clad limitations as to the character of its inmates,
it was impossible to draw a reasonable analogy between the
purposed institution, and any other existing home .or institution in the 5tate."
The \~ ourt, throughout this opinion, attempts to put this
charitable i"'equest in a· vis~. It is not done by the donor, and
the dc~?1or does not p]ace any iron-clad limitations. in the
30* Will. *The donor uses the broadest and most liberal
language and gives the Trustees full power and authority
to establish. maintain and operate this home, and gives the
Trustees broad authority with reference to the admission. of
inmates to the home.
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wm, R.

15:

"As to the ·kind, size 3nd plan of this home for the aged,
~nd as to --,he rules and regulations for the admission of inmates to· the home, as well as to the operation and management
of the same. I leave to the discretion and judgment of the five
Trustees o.f said home to ·be elected and' appointed as hereinbefore stated, except that I direct and request that no person, male
or female, be admitted to this home wh_o has been addicted to
intoxicating whiskey, or who has been addicted to the drug
habit, or who is, or. has been of immoral character,,.
The Court next deah. with the witnesses in the case, but
before taking up the different witnesses, we desire to· say that
the evidence in this case was opinion evidence and, therefore,
only a. person who was qualified as an expert was competen_t to
testify. Only two of the witnesses introduced by the plaintiffs
were qualified to speak ar.d give opinion in this case. All. of
the witnesses other than the two introduced by the plaintiffs
on the question of the sufficiency of the fund to maintain the
home, were business exe.cutives~ far removed from the operation of a similar charitable institution, and had no per31 * sonal or direct *knowledge or experience in connectio11
with th~ ·operation of a. similar home and, therefore. the~,
had no right to speak and should have been rejected.. The~r
evidence was objected to and the Court overruled the objec-tion.
The witnesses introduced on behalf of the defendants were
intelligent, elegant, Christian ladies, all competent in every respect to testify, they each being directly and personally connected with the operation, management and conduct of similar
.charitable institutions, and could speak from actual experience
· and knowledge, and they, therefore, were qualified. as experts
to give opinions.
The lower court gave full credence and weight to the testimony of the plaintiffs' witsesses an~ almost totally disregarded the best evidence in the case, the evidence of the women
introduced on behalf of the defendants.
Paragraph 16, R. 438:
The first witness considered by the court was Mr. James
W. Phillips (R. 97), who is Director of County and City Or-
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ganization of the Welfare Department with headquarters at
Richmond. Mr. Phillips is a swivel chair executive, receiving
reports from charitable and state institutions, without any
actual· knowledge or experience in connection with the operation of any home or institution, and testified solely from reports, and therefore was disqualified to speak as an expert.
However, the court gave his testimony undue weight and
3 2 * credit. He was asked to give the * approximate salary of
a competent matron (R. I 12), and replied: "I would
prefer a bracket of $125.00 a month to $150.00 for the average person." This statement showed just how little Mr. Phillips knows about this matter. He was contradicted in this
by every witness that testified in the case. As shown by the
evidence, the greatest amount paid by any of the similar homes
in Virginia was $100.00 per month, and that was in Danville.
Paragraph _19, R. 440:
The court refers to the witness, Mr. W. Meade Addison:
"Mr. Addison is a gentleman of broad business and philantropic experience and bii evidence is entitled to the greatest
weight." There is nothing in this record to show that Mr.
Addison is a man of broad business experience and philanthropic experience. It is disclosed (R. I 2 2} that he is the
principal agent of a life insurance. company in the City of
Richmond, and is Secret2ry and Treasurer of the Protestant
Episcopal Home of Richn,ond, who has charge of the finances
of the institution under the control of the Board of Directors.
The duty t~f this Board ic; to conserve the resources of the institution, while there is a second organization known as the
Lady Board of Manag.er~ which is the Board that has direct
charge- of \he operation of the home, Miss Gibson being the
President of this organization. (R. 1 24) He states that
his organiz.1tion. financed it and the other Board are the operators of the home. Whereupon, he was asked the question, if
in his Judgment $2,000.00 would be a· sufficient amount
33 * to operate a *charitable home. To this question we objected because he was not competent to testify. However th~
court permitted him to testify, and on Page I 27, he stated that
the sum of money was not sufficient, in his opinion. He testified
that thirty-two people were cared for in this home at a per
.capita cost of $500.00. .
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Paragraph 20; R. 4Ao:

Miss Lucy Gibson (R. 128) was President of the Board
of Lady Man~ge.rs of the Protestant Episcopal Home in Richmond and served in that mpacity for a number of years. She
testi:fiE;d (R. 129) that th1s home started with just four people
and increased to the present capacity of thirty-two, and that
they paid their matron $75.00 per month and expenses (R.
13 o) . She was asked by counsel for complainants (R. 13 5) as
to whether it would practical to operate an old people's.home
on. an income ·of $2,000.00 a year. Her answer: "I don't
believe you could support-I don't believe that would take
,care of four people .. I don't believe you could run any kin4
·of a home on that.''
On cross examination, the following occurred, R. 13 7,
138:

"Q. You say you couldn't operate it or care for
any number of people on say from $2,000.00 to $2,500.00 a year?
"A. No, I don't say you couldn't take care of anybody -~n that?
· "A. No. There are some families here-we have a
34 * number *in Richmond that live on $2,000.00.
"Q. There are some big families in Richmond that
live on less than $2,000.00 a year, aren't there?
·
... A. Yes, but they are not all old people.
''Q. Don't you think if you o~ned a home in ~
country town, ~ residence in a country town, and had
from $2,000.00 to $2500.00 annually to begin with that
you could provide for the support of some people?
"A. I suppose I could, but it would depend entirely
on what your management was. The home could not run
itself; it has to be mighty .carefully managed."
Paragraph .twenty:-onr, R. 440:
C. C. Shankle (R. 146) :
.At Page 147, he stated the number of guests entertained
. in t~eir home was twenty-seven, twenty-six women and oneman, and the annual cost per person was $405.39. He further testified that the food cost about thirty-three cents a day
per person.
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Paragraph twenty-two, R. 440:
Charles F. Cole (R. 153):
An executive of the City of Richmond, has been connected
with the Richmond Home for Ladies for about twenty.-three
years; that they support about forty-eight people, and the
home belongs to the Methodist and Presbyterian Churches
35 * jointly. They pay *the matron $900;00 a year and
board (R. 154). The per capita cost was $446.00 (R ..
158) . Their home consists of a· building of sixty-three or
sixty-four rooms, three stories, having an elevator, this being
one of the large residences in the City of Richmond. ·
Mrs. M. A. Smythe, of Roanoke (R. 161) :
This witness' testimony was not considered by the court.
This lady is President of the Mary Louise Home of Roanoke,
which is operated by the organization known as King's Daughters. She was asked by counsel for the complainants if, in her
opinion, a home could be operated on $2,000.00 per year, and
she answered (R. 163): "Wel~. that would depend entirely
on how many inmates you had in the home... She testified (R.
I 65) that Mrs·. Pack, the superintendent, and Mrs. Blackwell,
the treasurer, knew much more about the home than she did.
Paragraph twenty-three, R. 441:
Roberr. A. Scott (R. 170):
At Page I 7 I, he was asked if a home could be operated on
approximately $2,000.00 a year. His answer was: "Well,
in answer to that, Mr. Campbell, my budget for the year is
$140,000.00 and I will spend of that about $135,000.00. I
couldn't see how you could run any kind of a home for old
- people with $2,000.00. Our per capita cost here-and ours is
absolutely the lowest of any institution of this kind that I
know of-is $498.00. For this year, in other words, it
36*. cost *$498.00 to keep a man in this home. Now that includes his food, his room and all of the service that goes
to make him comfortable. Also we furnish him clothing, tobacco free, hair.cuts, shaves, etc." He stated that his salary was
$7,500.00 a year. On cross examination (R. 175), he was
.asked if his opinion was not influenced by. his association with
this great national institution, and his answer was: "That's
txactly right. I couldn't say-in running an institution like

28

Supreme Court of Appeals of Virginia

this I probably couldn't see where it cost us $ I 35,000.00, that
you could run a place of any consequence at all on $2,000.00."
He further stated that they have about ~ million dollars in vested in the plant at Bedford and that it is a great national
home and was supported by the clubs from all over America
and supports men of all walks of life and at present there are
about four hundred men in the institution. They have moving picture shows, golf course, large billiard, pool and .card
room and work rooin in. which they can go and entertain
themselves.
At R. I 80, he stated that persons coming in the home with
an income pay some on their maintenance. R. 181 :

"Q. You have a rule that if a man has an income
and is in a position to do it, that he pays for his keep at
this place; is that right? .
·'A. That is correct. We have men who have a
pension may be. We might accept a man who has a pen3 7* sion of $75.00 a *month. We don't take very many who
have enough to live on outside, but some times a man
says, 'J just can't be taken care of out, and I can't pay my
total maintenance,· and he pays each month forty or fiftv
of such an amount for his maintenance.
'"Q. Then you think it is a perfectly reasonable rule
to require a person who has an income or property or
pension to pay all or a part of their expenses in th~
Home?
'"A. Yes, sir; I think it ·is perfectly all right. We
require it and have required it for the past ten years."

R. I8l, Mr. Scott was asked the following question:
"Where a person has a small income or a small pension. don't_
you think it is perfectly reasonable to require him to pay you
all that for his support," to which he answered, ''I. would say
so, yes."
Paragraph twenty-four, R. 441:
Mr.. Royster Lyle (R. 184), tobacco buyer for R. J. Reynolds Tobacco Company, and President of the Board of Sunnyside Home in Danville, and has been for thr~e years. He stated
·his duties were in the capadty of Chairman of the Board a,id
that he has general supervision .as a superintendent would ~~ve.
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The home is owned by the Synod of Virginia, Presbyterian
Church. The home ent~rtains twenty-six inmates, at a per
.capita cost of $435.00 a year. They require upon the entrance a payment of $ I 5 o.oo for burial expenses;

R. I 8 5 : He was asked if it was practical to operate a.
38* *home for aged men and women on an annual income of
$2,000.00.
His answer was: "I think it would be im ·
possible to operate with more than two or three guests, because it would be necessary to have a matron and a servant,
even though you didn't have a superintendent."
R. I 88: This home was started with a residence given
to the Presbyterian Church by Mrs. Burton, worth about
$io,ooo.oo and she gave an additional bequest of $ I 0,000.0,0,
which was used to build an annex. The home has no endowment and is supported by the Presbyterian Churches. Some
·guests pay from $ I o.oo to $30.00 a month and some nothing.
Paragraph twenty-five, R. 442:
A. F. Patton (R. I 94), President of Patton, Temple and
Williamson, and is connected with quite a number of financial
institutiom in the City of Danville, and is Chairman of the
,-:--Board of Deacons of the First Presbyterian Church that spon/ sors the activities of the home. In answer to a question as to
,1
whether or not a home could be operated on $2,000 a year,
Mr. Patton said that he didn't think so.
_Paragraph twenty-six, R. 442:
Theodore S. Garnett (R. 206), of Norfolk, Virginia,
Secretary a-nd Treasurer of the Mary Ludlow Home, a very_ expensive exclusively operated home in the City of Norfolk, expending a 1arge su-m of money on each of its inmates.
39* *Paragraph twenty-seven, R. 443:
We desire to say that the analys.is set fotth in· this paragraph is arbitrary and not supported or justified by the foregoing evidence, and that it is an arbitrary analysis made by
counsel for the complainants and copied and accepted lock.
stock and barrel by the C~urt.
It will be observed from the analysis quoted by the· Court
from the brief of counsel for defendants that the George W.
Simmerman Home has a greater fixed annual income than five
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simila.r homes operating now in Virginia:, to-wit, Sunnyside
Home at Danville, Mary Louise Home, Roanoke, Bettie Bickle,
Home at Staunton and Charlottesville Home and the Church
Home in the City of Norfolk, which analysis shows that the
Sunnyside Home takes care of twenty-six guests at a per capita
cost, of $4 3 3 .oo and receives operating expenses from the
Presbyterian. Church. The Mary Louise Home in Roanoke has
sixteen guests at a per capita cost of $347.37, receives operating funds from the comm unity chest. The Bettie Bickle Home
at Staunton has eleven guests, with a per capita operating cost of
$362.00, receives operating expenses from the community chest.
The Charlottesville Home has sixteen guests with a per capita
cost of $3 82.00, operating fund from ·entrance fees and board
The Church Home, Norfolk, five to eight guests with an operating cost as follows:
40* * 193 6 Cost of Operation
193 7 Cost of Operation
1938 Cost of Operation
1939 Cost of Operation
1940 Cost of Operation
1941 Cost of Operation
1942 Cost of Operation
1943 Cost of Operation
1944 Cost of Operation

· I

2,540.31
2,381.22
2,240.82
2,233.70
2,228.2~
2,540.-33
2,700.17
2,923.97
3,181.22

If the five homes named ~bove-.can care for seventy-seven
aged dependent people without a fixed annual income, it appears to us that we .could operate a home with $2250.00 and
the same sources from which to derive income that the five
foregoing homes have. This proposed similar home has a great
back-log, which is equivalent to a great rock, of $2250.00 ·per
year. Therefore, this home is not proposed to be started
~'from scratch", as the Court will see with reference to the foregoing homes~
Paragraph twenty-eight, R. 445:

It will be observed that the interest on the government
. b~nds in case of commutation of dower would be $2250.00~
~nd without commutation would be approxim.ately $3,000.00.
Paragraph 29, R. 445:
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The Court states that the witnesses introduced by the
4 1 * *defendants testified from their experience gained in the
operation of their respective homes. This is entirely true
and that is the reason why they were introduced, because they
were qualified to testify and were operating homes more nearly
like the home to be established in Wytheville.
Paragraph thirty, R. 446:
Mrs. Paul Blackwell (R. 224), the widow of an executive of the Virginia Bridge and Iron Company, has been treasurer of the Mary Louise Home, King's Daughters, Roanoke.
since 1924. Mrs. Blackwell was requested to give a brief .beginning of the home, and she replied as follows:
"A. Well, the home was born of a need because of
a neces~ity for finding a home for several women who were
of a character that thE>y would never have been happy in
the alms house: one or two of them were wives .of officials of the Norfolk and Western Railway. The King's
Daughters thought of it, that we needed a home of some
sort. So we spread the story around that we were going
to raise money to get a home. We began raising money
and in less than two years- we bought a house for $ 1 5, 000.00 of money which was given to us by people who
felt the need of a home for old people because that is always something that 2ppeals to people, an old person who
has no home and no place to live, no relative who can
take care of them. We opened the home-".
Again she tstified as fellows (R. ~28) :
"A. Well, as I said, we started from scratch. We
·42 **raised the money to buy a nine room house by voluntary
·
subscription and paid $15,000.00 on it in the first two or
three years. I am not quite sure how long it took us, but
it was a very short time because people were interested.
Then we opened it with just two women and in about a
year we had four because we had a very small amount of
money for operating expenses because we had a heavy debt
to pay on the property."
R. 229, counsel asked her the following question:
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,.,Q. And y·ou started your home- without any money whatever?
"A. Oh, without' a penny...
The operating expenses for last year, l!>eing 1944, R. 230,
was $5,558.22, the per capita .cost being $347.37. The oper-·
ating expenses for this home are received from the community
chest and she testified (R. ?.33) that the fund of $'2300.00 was
sufficient to operate the proposed home in Wytheville. An entrance fee OF $300.00 is charged for admission to this home.
and if the person desiring admission is not in position to pa7
the fee·, it is paid by retattives, chun:hes, or sometime~ made· up
by the King's Daughters.

Mrs. John A. Pack,. the next witness caHed on behalf of
the defendants, to testify with reference to the Mary Louise
Home in Roanoke, has been matron of the Mary Louise. Home
for nine ye:irs. She receives a salary of $65 ..00 a. month~ She
was requested to state her opinion with reference. to the
43- * suitability *9£ the Simmerman: home for a home. for age<l
· people (R .. 2 5: 7) . She re.plied:
"I certainly do. I think it is just a splendid home
and could be made. into a. beautiful home, just cut maybe
one or two doors. That is a beautiful home.. ·
''Q~ I wish yould. would tell the Court the .con di tion that home is. in.
'' A. Well, it is in splendid condition.. I think the
porch would have to be fixed.
"Q. The only repair necessary on it would be to
repair the porch? ·
"A. There wasn't a. window pane broken and the
doors were in good .condition and the baths were lovely
and the lavatory downstairs. I d;on' t know what tPn~
rooms w.ere. I don't know where-the dining· room and
kitchen and bedroom and· breakfast room they all' seemed
to be in very good repair. Of course, you know· painting
and papering would help everything and· soap and water,
but it is in very nice condition. One thing, it had ,l
smoke-house; I thoµght that was fine.
"Q. From your experience, T wish you would tell
the Court whether or not in yo.ur opinion with that home
and an annual income of say $2250.00 a year as to wheth-
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ere. of." not; you: could: operate. that, ·home and care,, for aged. -.
people?
"A. I certainly· do. You· certainly- could open it
and operate it.
"Q~ And you feel with that sum of money a numi,.,
44,* her-of *aged·people could be:.cared for· in· that home?
"A. I certainly do; I think it is a wonderful· gift'
to Wytheville and Wythe County."
Mrs. Harry Barnett, R. 2 7 2:.
Wife.of the:Clerk of: the·Circuit·Court-of Augusta,County.
She was·.treasure.r of.-the:Bettie Bickle-Home (R. 273). This-.
home:was;started on three~gifts-,: one-of $-10,000.00 and· two
o.f, $ nooo·;oo· each. The same was invested in a home-, andtbe.y-do: not· have· an endowment~ She stated- that the house.consisted of twelve.· rooms and: they always, kept eleven guests.
and the annual per capita cost was $362.00 · (R. 275-)', and
they pay their matron $50.00 a month. R. 277:

''Q. Do -you .-have. an. entrance charge?
"A.. Oh; we charge $400~00."
The inmates must bP in good physical condition when
tbey,enter..

R. 278, she was asked i'f the proposed Simmerman home,·.
could be. operated on $2250.00,. to which she answered:
1

"A~ I.don't see why they couldn't. I think you are
ve,ry. fortunate to havr the· home.,to begin with.and at our-..
rate of operation.of $360.00.you.could..care for how many
people--five or six at any rate at that rate. I don't see
why you couldn't.''
Paragraph thirty-two, R: 447:
Mrs. Susan Dickinson testified with . reference to the1.:
45·* *home at Charlottesville. Sne was·.treasurer ·o·t ·this: home··
for·many years (K 297). 'She.stated this home-was.started without· any funds, with just a home worth $6,000.00·.:·
that·they now own·a home in one-of the best sections ofCharlottesville with about twenty-two rooms and take. care,·of six.\.:
teen people; the·· home being cared for. by charging a small,
1
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amount for board. The per capita cost for 1942 was $364.48.
Mrs. Enid Davis (R. 309) testified with reference to the
home at Charlottesville and (R. 311) testified that they .charged-board ranging from $19.50 to $37.00. She was asked (R.
312) as to whether or not she thought an income of $2250.00
would be :mfficient to operate a charitable home, and she said
''I certainly do''.
Paragraph thirty-thr?.e· (R. 448) :
Richard W. Ruffin of Norfolk, Virginia (R. 359):
Forty--six years of age, an attorney at law, was treasurer of
Church Home in the City of Norfolk. He stated (R. 3 60)
that this home was started with $20,000.00 which was a gift
by Mrs.. Sarah Balfour to the Episcopal Church for the purpose. This home is supported by the Episcopal Church. He
was asked ~his question (R. 3 6 2) :

''Q. When you had eight in the home what was the
approximate cost of the operation of the home?
"A. The cost always ran between $2,000.00 and
$3,000.00." .

We have heretofore set forth the cost of the operation of
46* *this home for a number of years.
He was asked (R. 3 64) if a home could be operated on
a fixed income of approximately $2300.00 a year. His answer was: "I should say that you ought to be able to do it."
Later on the same page, he said, "I think if properly managed
you ought to be able to d0. it and do it well."
Paragraph thirty-four, R. 447:
Mrs. Mary D. Whyte, a witness who testified with reference to the Petersburg Home for Ladies, said it was started as
a matter of need al}d that a lady (R. 322) gave a home of
about six brdrooms. Thr home was operated for a number of
years at a very low cost until they received a gift (R. 323) of
$250,000.00. She testified that these homes were very appealing to the public. Sh2 was asked on Page 3 26 if a charitable home such as we have been talking about could be operat.
ed on $2300.00 a year. Her answer was, "I certainly do. We
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started ours on nothing. We started on a shoestring. We had
nothing; the good Lord happened to b.e on our side."
. Mrs. Annie Cole Covington (R. 341) has been tr.easurer
of the Petersburg Home for Ladies for a number of years. She.
testified (R. 342) that when they had a small home with six
inmates, it cost $202.00 a month. This took care of everything, labor, matron's salary, and all. She testified that the
cost had increased tremendously during the war and that the
cost for operating their home in 1943 was $340.06 per
47* person. In *answer to a question as to whether or not a
home could be operated on $2300.00 per year (R. 344),
she answered, "I think it would be ample."
Paragraph thirty-five, R. 448:
Mrs. Ruth Doniphan (R. 381), a lady seventy-five yea.rs
of age, lives in Alexandria, Virginia, has been connected with
the Ann Lee Memorial Home since its beginning. She· testified
that they have sixteen ladies at a per capita cost of $380.00~
that they started this home (R. 3 83) forty- one years ago with
two people, and it has grown to its present size. This home
has received many donations and gifts and is operated today
(R. 384) on its income and $50.00 a month given by the City
of Alexandria and $1,000.00 per year from the community
chest.
The Court next considered the evidence of Mrs. Myrtle
Lee (R. 416).
Mrs. Lee was one of the most important witnesses to testify in this case; yet, her testimony received but little consideration by the Court. She has been Superin.i:endent of Public
Welfare of Wythe County since November, 1936. She was
asked to give the number of old age cases receiving consideration by her office, to which she answered (R. 416) : "At the
present time, we have· one hundred and seventy-eight. Of
course, this
,, varies. Probably one will drop off and a couple·
.come on.
48 *

* "Q. Are there a number of those without a place
to live and without necessary homes?
"A. We have forty-seven old men, single men. We
have twenty-nine single women, the others of the one
hundred and seventy-·eight are made up of couples. These
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single men, some of them housekeeping alone, some stay
with their sons. or daughters ·and sometimes with their
nephews and nieces.~'
She testified that these people drew a pension of, on an
average, $10.98 per month.
Judge Draper asked the following questions:
"Q. Now, this one hundred and seventy-eight aged.
indigent old people, have any of them been addicted· to the
use of intoxicants or drugs, or committed to immorality?
"A. I expect K, Judge Draper, you wouldn't find a
group that large.
"Q. Is there any considerable number?
"A. No, I don't recall any at all."
The following question was asked by counsel for the
defendants:
"Q. Are the principal part of that number men and
women of good moral character?
"A. I think so.
"Q. And free from-the majority of them free
from the addiction?
49*
*"A. Yes, sir; we don't have any drinking among
our old people.''
At the top of Page 4 2 2 of the Record, she testified that
the pension of these people could be used in their support in
this home, it being a private institution.
R. 423, she states that the home .could be operated with a
matron and cook; that thP matron would cost from $40.00 to
$50.00 a month and the ~ook $30.00 a month.
We next introduce an order of the Board of Supervisors
of Wythe County, and the Court said that it is too uncertain
to have anv probative value on this phase of the case. He stated
that the Board would only be bound by the resolution during
the four year term of office. We contend that this resolution
was offered to show the great need for a home of this kind in
Wythe County and that the same would receive support and
that the Trustees would be enabled by the support of the
County to care for many more people. The Board solemnly
resolved as follows (R. 427):
"WHEREAS, it is the fixed opinion of all of the
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members of the Board that ·such a charitable institu·tion is
needed in Wythe County, and this would tend to relieve
to some extent suffering in this County, and·;
WHEREAS, it has come to the attention of the Board
of Supervisors of Wythe County that said charity has
50* been c}Jallenged *in the court upon the pretense that the
income from said fund is not sufficient to maintain such a
home and institution:
NOW, THEREFORE, be· it resolved by the Board
of Supervisors of Wythe County that because of the public imp0rtance of said institution, the Board will lend such
aid, cemfort and supplies to make possible the donation,
by the presenting to said home of food, such as flour,
meal, meat fruit and vegetables from the County farm,
taking into consideration, however, the number of people
from said County being care~ for in said home."
It wiH be observed that the Board of Supervisors resolved to do what the law requires them" to do. Section 2800
o-f the Code provides that on application by or in behalf of one
who is unable to maintair: himself, he shall be provided for or
assisted by the County, and if the authorities fail to provide
for his support, Section 2801 of the Code provides that the
Judge of the Circuit Court of the County may require and direft the same to be furnished.
Paragraph thirty-seven, R. 4 5 o:
Dr. D. L. Gwathmey (R. 404), Episcopal minister of the
town o.f Wytheville, who has resided in the town for twentyfour years, states that he was acquainted with practically all of
the families ~onnected with the various churches in the to~n of
Wytheville.
51 * He was asked as to the relationship of the churches *in
Wytheville and replied (R. 405):
"A. I think it is one of unusual friendship and cooperation among all the churches. I think it has been ~hat
way for the time I have been here."
He was asked if the churches cooperated together and his
reply was ''They do''.
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He said ·(R. 406) that the people of Wytheville show an
interest in the poor and that that has, been his expe·rience. He
was asked as to the opportunity of the Trustees to make a success of this undertaki.ng and his answer (R. 41 o) was as follows: ·
"A. I will say, from a fact that the Churches work
harmoniously together, with a Trustee appointed by each
congregation, in my opinion they would be harmonious
and be concerned tn see that such an institution would
function."
R. 4 1 5, he states that a home of this nature is needed in
the town of Wytheville.

In the light of the foregoing evidence, the Court will see
that jt is possible, in the proper management of this home, to
care for at least fifteen people. We take as a basis for the calculation here to be made the expense of the operation of ·the
Mary Louise Home in Ro:moke, in which it is show·n ·that the
·per capita Lost in this home, in the city, is $347.37. At·this
rate, the cost of taking care of fifteen people would be
$5,210.55.

.

Our calculation is as follows:
52* *Interest from government bonds

It ha8 been shown b~r .Mr. Shankle's evidence
in Richmond that the food .cost per day of a person
in Richmond was thirty-three ce·nts. At this rate,
.the food for :fifteen people would be $ 1800.00.
The Board of Supervisors. would furnish food
from the farm. We would estimate that at onehalf of the $ 1 800.00, or
It has been shown in all· cf the homes of Virginia,
including lhe great Elk's National Home, that
where a person has an income or a pension, it is required, as a practice, ·that it be used in their support, and we have shown by Mrs. Lee that the class
of persons who would be admitted to this home
.,draw a pension on an average of $ 1o.98 per
month, which she said would be applied upon their

$2,250.00

900.00
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This amounts to
Total:

In addition to this, we have the same source from which
to receive· revenue for the care of additional people as the
various I?omes in Virginia have, to-wit, the goodness and
53 * *generosity of the people of Wytheville.
Paragraph thirty-eight, R. 45 1:
The Court holds that the judicial cy pres doctrine is not
the law of Virginia and cites as authority in Paragraph thirtynine the Massanutta case, 161 Va., beginning on Page 532.
~f we read this case aright, the Court specifically holds that the
prerogative cy pres is not the law of Virginia. but that the
judicial cy pres doctrine is the law of Virginia, and this Court
has upheld the cy pres doctrine in the cases heretofore cited tn
this petition.
Paragarph forty-one, R. 453:
The Court cites as authority for his position Volume I of
Bouvier's Law Dictionary. Third Revision, being the Eighth
Edition prepared in 1914. It will be interesting to note that this
text was prepared before the passage of the validating statute
in Virginia.
The next case relied upon by the Court, Paragraph fortytwo, R. 45 3, is Bascom v. Albertson, 34 N. Y. 5 94. As heretofore shown in this petition, this case was decided twenty-one
years before the New ·York validating statute was passed and,
therefore, ;_t is of no importance in this case.
Paragraph forty-thret, R. 454:
The Court quotes from Io American Jurisprudence, bottom of Page · 682, and we desire to quote Section 133
54 * thereof, which *is the section immediately following the
section quoted by the Court in its opinion:
"If for any reason it should be impossible to administer a charitable gift by the method selected by the donor,
the gift will not fail, but a court of equity will apply the
cy pr~s doctrine and provide some other method of admin-

10

.Supreme ·court of Appeals of Virgirria
-iste:ring the charity to accompl~sh substantial.ly the· same
result."

The right to acquire. own and enjoy property, and the
right to dispose of the same without dictation from;anybody,
is a part of our American ·way of life. ,These rights· are guaranteed to our citizens by our law and .constitution. .Mr. Sim··
merman exercised his right and gave his property as. he saw
fit and the gift should be upheld.
CONCLUSION
For the reasons heretofore advanced, your petitioners pray
that an appeal be granted from the decree of the Circuit Court
of Wythe County, and· that upon hearing by the Supreme Court
of Appeals of Virginia the. opinion will be reversed arid the decree of the Circuit Court co~plained of will be reversed, and
that this Court will enter such decree as the Circuit Court
55 * *of Wythe County oug,ht to have entered, sustaining the
validity of the residuary: dause of the ·Will.

If an. ,tppeal be granted; this petition will be· relied upon ~s
· an opening brief.
Respectfully submitted,
W. C. THOMAS, Exe·cutor, and VIRGINIA
KATHERYN SIMMERMAN, E;xecutrix,
and W. C. THOMAS, ·o. D. SPILLER,
G. S. TOPHAM, S. J. KINCER, JR., and
JAMES A. WILLIAMS, JR., Trustees, und€r
the Will of George W. Simmerman, deceased,
Petitioners,

·By Counsel
J~ c..SHAFFER,

W. C. THOMAS,
Counsel for Petitioners.
We, W. P. Parsons and J. C. Shaffer, attorneys practicing
in the Supreme Court of Appeals of Virginia, do .certify that
· ,in our opinion, the decree of the Circuit Court of Wythe
56* *Coun:ty:in the foregoing cause :should be reviewed by the
· Supreme Court of ·Appeals :of .Virginia.
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Given un~er our hands, this 24th day of October, 1945.

W. P. PARSONS
J. C. SHAFFER
Two copies of this petition ;Were delivered. to counsel for
Mrs. Lula Bryant Watts, et al, complainants; this the 25th
day of October, 1945.
•.
J. C. SHAFFER,

W. C. THOMAS,.
Counsel for Petitioners.
FILED October 25, 1945.
. JAS .. W. HUTTON"
Deputy Clerk.
Ne.vember 14, 1945~
Bond 1$3-,lo•.

Appeal. awarded. by. the Gourt.

M.·B.;W.
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In the Circuit Court of Wythe County.
Lula Watts Bryant, et als
vs.
()
BILL
W. C. Thomas, Exor., et als
To the Honorable John S. Draper, Judge of the Circuit Court
of Wythe County:
Humbly complaining. showeth unto your Honor, your
Orators, Lula Watts Bryant, Minnie Watts Williams, R. M.
Kabrich, B. Mason Bourne, Henry Gayle Bourne, Mrs. Mamie
Hartsell, Sarah Helen Hudson, Charles R. Hudson, Mary
Moore Hudson, Aileen Kabrich Bradley, Emma Moore, Margaret Bryant, Virginia Bryant Jones, Robert Lee Simmerman,.
Lula B. Dickey, S. T. Bourne, E. D. Bourne,· Elizabeth S.
Watkins, \V. A. Bourne, J. W. Simmerman, S. S. Simmerman.
Virginia B. Cox and Natlie Bourne Walker, who sue for
themselves and such other heirs of George W. Simmerman, deceased, as will come in and contribute to their proportionate
part of the costs of this suit, the following matters as entitling
them to equitable relief:
1.
George W. Simmerman departed this life on the
. . . . . day of . . . . . . . . , 1941, seized and possessed of a
large estate consisting of real and personal property, most of the
real estate being situated in Virginia. His estate was appraised
as follows: ·

Intangible personal property
Tangible personal property
Real Estate
,
page

~ 2.

78,902.78
24,687.50
135,200.00

The foregoing appraisement does not include
tbe value of the household and kitchen furniture,
silver, ch~na, etc., in the residence in Wytheville. If these a'r2
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tides be added to the appraisement bill the amount thereof will
be increased considerably.

will

3. The said Georg~ W. Simmerman left a last
and
testament which was duly probated in the Clerk's Office of
Wythe County.

Copies of the appraisement and of this last will are
filed herewith. Your Orc1.torx aver that the said Geo. W. Simmerman owed practically no debts, and that his personal estate
was far more than sufficient to pay off all of the indebtedness
and costs of administration.
4.

5. The will appoin!"s Virginia Kathryn Simmerman and
W. C. Thomas as Executors, both of whom qualified and are
still acting.
6. Bv the terms of the will there were specific bequests
made of $6,000.00 for Robert Lee Simmerman and his children. There was. also devise of the residence in Wytheville to
Virginia Kathryn Simmetmart and a bequest to her of $35,000.00, and all of the household and kitchen furniture, silverware, cut glass and other tangible personal property located in
or a·round tl:le residence in the town of Wytheville. The will
also provided for the payment to W. C. Thomas of $5,000.00
for legal services to be rendered the estate. Another $2,000.00
was provided for the maintenance and repair of the
page 3 ~ mausoleum in the East End Cemetery. All th~
rest of the testator's property was. given to his widow Virginia Kathryn Simmerman until her death or remarriage, and upon the happening of either event then there. were
various legacies given to members of the testator's famiiy, and
$10,000.00 to the Trustees of St. Paul's Methodist Church in
Wytheville. The validity of none of these legacies is questioned.
The widow, Virginia Kathryn Simmerman, by writing duly filed in the Clerk's Office of Wythe County, renounced
the provisions made for her under the will, thereby accelerating
the provisions of the will as to the payment of the legacies, and
the residuary payment.
7.

8.
By the terms of the residuary clause of the will,
which is the Sixth Clause, the surviving Executor was directed,
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after'the death or the re-·marriage of the testator'-s·-wifnmd·the
payment of the legacies thereinbefore mentioned,

my

"To ~?ply and use all of the remainder' of
estate·in the
building and maintenance of a home for destitute and dependent aged white people, both men and women living in
Wythe County, Virginia, the said home is to be located in the
town of Wythevillet Virginia, and.is to be named, 'The George
W. Simmerman Home for the Aged'. The legal title-to all the
property used in the erection of this home and the maintenance
of the samzt and the legal title to the home ·after it is erected,
and the fund invested for its maintenance, is to be vested in
:five (5) T1ustees and which fiv-e Trustees are to be elected and
appointed 1n the following manner:- .I request and direct that
one Trustee be elected from the members of St. Paul's Methodist·
Episcopal Church South, situated at Wythevillet Virginia, by
the· other members of'said Church; ;I ·tequest ;and:dire:ct that one
Trustee be elected from the members of the·Presby.
·page 4 ~ terian Church, situated at ·Wytheville, Virginia, by
the other members of said Church."
Similar provisions exist ·Wth respect to St. John's Episcopal Church •and the ·Baptjst Church and Trinity Lutheran
Church in ·Wytheville. The names of the five· persons thus
elected are to be presented to the Circuit Court of Wythe
County, which shall have authority to appoint these ·p~rsons
as Trustees, to hold , the le.gal title for the home for the a~d
·and of the fund held by the Trustees· for the operation· and
maintenance of that· home. The details of the management
of the home and its construction are left to the discretion of the
·Trustees, with the. suggestion that one-third of the estate be
used in acquiring the home and the other two-thirds in its
maintenance.
9. Your orators aver that the foregoing attempted· provision for a home for the aged is void for unce:rtainty, because
it validates the rule against perpetuities, because it is not practical and cannot be fulfilled, because the money available for
this purpose will not be sufficient to carry out the the testator's
attempted scheme, becaus?. the Court cannot supervise or enforce the method provided by the will Jor ·selecting· the trustees
or go'V'ernil!g body of the home,· because th:e attempted method
· of selection of Trustees, who in reality are administrators rather than trustees and are vested with discretion as to the man-
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agement of the fund, is illegal, and because the trust attempted
to be creattd is not such a .charitable trust as is validated by
the Virginfa Statutes.
10.
George W. Simmerman di~d childless. He was survived by one brother, Robert Lee Simmerman, and by the
descendants of six other brothers and sisters as follows:

The following children of J. P. M. Simmerman, J
brother, are Nellie W. Sibley and Mamie
Simmerman. · Mrs. Sibley is a person of unsound
mind and John S. Watts is her Committee.
page 5

r deceased

S. S. Simmerman, a deceased brother, who was survived
by J. Walter Simmerman, Elizabeth Simmerman Watkins and
S. S. Simmerman, Jr.
A deceased sister, Mrs. Watts, who was survived by Mrs.
Lula Bryant, John S. Watts, Minnie Watts Williams and Virginia Jones and Margaret Bryant, daughters of Mrs. Nannie
Bryant, deceased, who was a daughter of Mrs. Watts.
The following children of Mrs. Bourne, a deceased sister:
W. A. Bourne, S. T. Bourne, Lula Dickey, Virginia Cox, E. D.
Bourne, B. Mason Bourne; and the following children of deceased children of Mrs. Bourne, namely:
Frank Martin and John Martin, sons of Mrs. Carrie Martin.
Pauline Bourne, Irene Todd, J. S. Bourne, Jr., Etliott
Bourne, W~lker Bourne. Bays Bourne, Mary Bryant and
Henry Bourne, children of J. Sim. Bourne:
Natalie Bourne Wal kcr and Henry Gale Bourne, children
of H. G. Bourne, deceased.
.
And the following descendants of another sister, Mrs.
Moore: Emma Moore, ,1 daughter:
Randolph Kabrich and Aileen Kabrich Bradley,
of Mrs. Blanch Moore Kabrich, deceased:
Mamie Hartsell and John McBee, children of Mrs.
McBee, deceased:
page 6

r children

J. L. Hudson, Jr., Charise R. Hudson and Mary Moore
Hudson, children of Mrs. Hudson, and Sara Helen Hudson, a
grand-daughter.
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J. W. Moore, son of W. B. Moore, deceased.

R. R. Moore, Jr., Mary Moore Bare and Sarah Moore,
children of R. R. Moore, deceased, and by the following
descendants of Mrs. JC?rdan, another sister:
Laura Harman, Willie Trollinger; and ...
The following children of Mollie Laughon: Mary Bowmar, Lavinia Lark, Gary Laughon, Willie Thaxton; and,
The children of Maggie Ingles, deceased, whose names are
to your Orators unknown.
1 1.
Your Orators aver that for the reasons hereinbefore
· mentioned, the attempted residuary disposition for the Home of
the Aged is void and, therefore, the collateral ancestors,
George W. Simmerman, died intestate as to the entire residu~
of the estate attempted to be applied to this purpose.

If your Orators are mistaken as to this, they aver that due
to the renunciation of the will by Kathryn Virginia Simmerman, the residuary clause was accelerated, and by reason of
the difference between the value· of the property
page 7 r which t~e widow would have taken had she not renounced the will, and the amount which she took
by her renunciation of the will, there is approximately $40,000.00 as to which the· testator died intestate, and which
should be paid to the heirs of Geo. W. Simmerman, even if
your Orators are mistaken as to the invalidity of the provision
above mentioned.
·

12.
In consideration of the premises and for as much
as your, Orators are remediless save in a court of equity wher~
matters of this nature are alone properly cognizable, they pray
that W. T. Thomas, Executor, and Virginia Kathryn Simmerman, Executrix and in her own right, otgether with Nelli\?
W. Sibley and John S. Watts in his own right and as her Committee, Mamie Simmerman, Frank Martin, John Martin, Pau ·
line Bourne, Irene Todd, J. S. Bourne, Jr., Elliott Bourne,
Walker Bourne, Bays Bourne, Mary Bryant, Henry Bourne.
John McBee, J. L. Hudson, Jr., J. W. Moore, R. R. Moore.
Jr., Mary Moore Bare, Sarah Moore, Laura Harman, Williz
Trollinger. Mary Bowm~n. Lavinia Lark, Gary Laughon,
Willie Thaxton; . the children of Maggie Ingles, together with
any other heirs of George W. Simmerman, deceased, who are
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not parties plaintiff, and R. William Arthur, Guardian ad
litem for any of said defendants who· may be under disabilities,
be made parties defendant to this bill and required to answer
the same, but not under oath, an answer under oath being
hereby expressly waived, that the will of the said Geo. W. Simmerman be construed and the rights of the heirs of
page 8 r Geo. W. Simmerman in and to his estate be established, that the Exe.cutors be directed to pay to the
heirs of George W. Simmerman the amount thus found tp be
due to them, that reasonable attorney's fees be d~creed out of
any funds directed by the Court to be paid to the heirs of Geo.
W. Simmerman, dee' d., and that your Orators, suing for themselves and all the other heirs of ,Geo. W. Simmerman, dee' d.,
who wilL come in and contribute to the costs of this suit be
given all such other, further and general relief as the nature
of their case may require and to equity shall seem meet.
And your Orators will ever pray, etc.
LULA WATTS BRYANT,
MINNIE WATTS WILLIAMS,
R. M. KABRICH,
B. MASON BOURNE.
HENRY GALE BOURNE,
MRS. MAMIE HARTSELL.
SARAH HELEN HUDSON,
CHARLES R. HUDSON,
MARY MOORE HUDSON,
AILEEN KABRICH BRADLEY.
EMMA MOORE,
MARGARET BRYANT,
VIRGINIA BRYANT JONES,
ROBERT LEE SIMMERMAN,
LULA B. DICKEY,
S. T. BOURNE.
E. D. BOURNE,
ELIZABETH S. WATKINS,
W. A. BOURNE.
J. W. SIMMERMAN,
S. S. SIMMERMAN.
VIRGINIA B. COX,
NATALIE BOURNE WALKER,
By Counsel.
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ROBT. A. McINTYER_,
CAMPBELL t1 CAMPBELL,
Counsel
page 9

r WILL OF GEORGE W. SIMMERMAN,
DECEASED
IN THE NAME OF GOD, AMEN.

I, George W. Simmerman, of Wytheville, Wythe County,
Virginia to make this my last will and testament, hereby revoking and annuling any former wills heretofore made by me.
FIRST: I give and bequeath to my Executors hereinafter named, Six Thousand and 00/100 Dollars ($6,000.00)
to be invested by them 1·n United States Government bonds,
the net income from which I dire.ct my Executors to pay to my
brother, Robert Lee Simme·rman, for and during his natural
life, and at his death I direct my Executors to hold and invest
in United States Government bonds Three Thousand and
00/100 Dollars ($3,000.00) of the said Six Thousand and
oojioo Dollars ~nd to pay the net income therefrom to John.
Mary, and Ethel, the children of my brother, Robert Lee Simmerman, equally and at the death or re-marriage of my wife, I
direct my surviving Exer:utor to pay ove·r the s.aid Three
Thousand and 00/100 ($3,000.00) to the said three above
named children of my brother, Robert Lee Simmerman, equally and absolutely; and w~at remains of the said Six Thousand
and oo/1oc ($6,000.00) after paying the said legacy of $3,000000 and after paying for any medical attention, hospital
bills and funeral expenses of my brother, Robert Lee Simmer.man, shall be held by my Executors hereinafter named for the
benefit of my wife, and as is fully set out in paragraph Fifth of
this my last will and testament, and at her death or re-marriage, shall be included in the bequest and devise of
page

IO

t

the residuum of my estate under paragraph Six of

this my last will, and governed accordingly.
SECOND: I give and devise to my devoted wife, Virginia Kathryn Simmerman, my residence and the lot upon
which it is located, situated on the West side of Fourth Avenue, in the Town of Wytheville, State of Virginia, and which
lot so devised is bounded on the East by Fourth Avenue, on
the South by an alley, on the West by Sixth Street and on the
North by che property of the heirs or devisees of S. S. Sim-
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merinan. l al~o give and bequ~atQ to my devoted wife, Vi~ginia Kathryn Simmerman, Thirty-five Thousand Doll~rs.
($35,000.. Qo) in ~oney or. bonds, absolutely. I ~lso give and
beq1,1eath to my devoted ·uife, Virginia Kathryn Simmeqn,an,
all of my household and kitchen furniture. silver-ware, cutglass, and any other tangible personal property which· may ·be
located in or around qiy residence in th~ town of Wytpevill~,
Virginia. ·
THIRD: I give and bequeath to W. C. Thomas, attorney at Law, Wytheville, Virginia, Five Thousand Dollars
($5,000.00) in payment of legal services to be rendered nw
estate; and I direct that my Executor pay this whenever so requested by the said W. C. Thomas.
FOURTH: I direct that my Executors pay to ~y
Trustee hereinafter narned under this will Two Th.ousancl Pollars ($2000.00) to be invested by him in Government Bonds
of the United States and the net income therefrom to be used
in the maintenance and rep~irs of my rnausoleum or tomb
erected on my square in the East End Cemetery jn
page ·1 I r Wytheville. Virginia, and keep grass cut around
same.
FIFTJ-I: I give, bequeath_ and devise all the remainq.er
of my estate, real, personal and mixed, including any· and all
property and interest therein, which I may receive under the
wili of Victoria Simmerman, the widow of my brother, John
P. M. Simmerman, to my Executors hereinafter named; the
said residue of, my property to be sold, converted, and invested
by my Ex~cutors, hereinafter name~i, in United States Gov_ernment Bonds, and the income from the same, after the payment
of taxes 9n the same, and any other expenses incident thereto.
I direct my Executors t9 pay tc;, my devoted wife, Virginia
Kathryn Sjmmerman, until her death or re-marriage, whichever
ev.ent happens first: and after the death or re-marriage of my
wife, Virginia Kathryn Simmerman, I direct my surviving
Ex~cutor to pay to my two nieces, Nellie Sibley and Mamie
Simmerman, daughters of my brother, John P. M. Simmerman Three Thousand Do1lars ($3000.00) each; and after thedeath or re-marriage of my wife, Virginia Kathryn Simmerman, I direct my surviving Executor to pay to my namesake,
George Simmerman Bourne, the sum of One Thousand Dollars
($.i 000 .. 00) ; and .after .the :death or (e-marriage of my wife.
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Virginia Kathryn Simmerman, I give and bequeath to my
nephew, Stephen Sanders Simmerman, son of my brother, S.
S. Simmerman, the sum of Two Thousand Dollars ( $ 2, 000.00) absolutely; and after the death or re-marriage of my
wife, Virginia Kathryn Simmerman, I give and bequeath to
my nephew, John Simmerman Watts, the sum of One Thousand Dollars ($1,000.00) absolutely; and after
page l 2 t the death or re-marriage fo my wife, Virginia
Kathryn Simmerman, I give and bequeath to my
nephew, Edward D. Bourne and his wife, Clyde Bourne,
jointly and equally, or to the survivor of either of them, the
sum of One Thousand Dollars l $1,000.00) absol~tely. The
reason I gave my nephew, Stephen Sanders Simmerman, One
Thousand Dollars ($1,000.00) more than the others is because
he has been unfortunate fi~ancially, and is in rather destitut~
circumstances; and after the death or re-marriage of my wife,
Virginia Kathryn Simmerman, I give and bequeath to the
Trustees of the St. Paul's ·Methodist Church, South, situated
in Wytheville, Virginia, en the Southeast corner of- Franklin
and Church Streets, the sum of Ten Thousand Dollars ($10,. 000.00), out of which amount I direct said Church Trustees
to erect a memorial window in said Church to my wife. Virginia Kathryn Simmerman and myself; said window to cost
Five Hundred Dollars ($:;oo.oo); and one-half of the income
from the remainder, Ninety-five Hundred ($9500.00) I-direct the Trustees of said Church- .to use towards paying the
Pastor's salary and the other half of the income I direct the
Trustees to use towards paying the running txpenses of the
Church, such as fuel, lights, · repairs and painting of the
Church, for a term of fifty years from the date of my, death;
and after the expiration of fifty years from the date of my
death, I direct that this Ninety-five Hundred Dollars ($9,500.00) b~ expended and used by the said Church Trustees as
follows: One-half of same to go to foreign missions in such
· manner as the Trustees of said Methodist Church or the Foreign Mission Board m·ay think best, and the other
page 13 ~ half of said Ninety-five Hundred Dollars ($9,500.00) shall be used towards the payment of the
Pastor's salary, and up-keep of the said Church and Church expenses, such as fuel, lights, and repairs and painting of the
Church.
SIXTH:

I direct my surviving Executor, after the death
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or re-marriage of my wife. and the payment of the legacies .hereinbefore mentioned, to apply and use all of the remainder of
my estate in the building and maintenace of a home for destitute anc:J dependent aged white people, both men and women,
living in Wythe County, Virginia, the said home is to be located in the Town of Wytheville, Virginia, and is to be named,
"The George W. Simmerman Home for the Ag,ed." The legal
title to all of the property used in the erection of this home and
the maintenance of the same, and the legal title to the home
after it is erected, and the fund invested for its maintenance, is
to be ves~ed in five (5) Trustees, and which five Trustees are
to be elected and appointed in the following manner: - I request and direct that one Trustee be elected from the .members
of the St. Paul's Methodist Episcopal Church South, situated
at Wytheville, Virginia, by the other members of said Church;
I request and direct that one Trustee be elected from the mem.bers of the Presbyterian Church, situated at Wytheville, Virginia, by the other mem hers of said Church; I request and direct
that One Trustee be ele.cted from the members of St. John's
~piscopal Church, situated ·at Wytheville, Virginia, by the
other members of said Church; I request and direct that one
Trustee be selected from the members of the Baptist Church,
situated on Church Street, Wytheville, Virginia bv ·
. page r 4 r the other members of said Church; and I also request and direct that one Trustee be elected from
the members of the Trinity Lutheran Church, situated on Main
· Street, Wytheville, Virginia by the other members of said
Church. The names of the five (5) Trustees elected as above
~tated, shall be presented to the Circuit Court of Wythe
County, and said Court if it deems it best, shall appoint the said.
five persons, so elected by the members of the respective .five
Churches, as Trustees for the George W. Simmerman Home (<;>r
the Aged, lC'.cated at Wytheville·, Virginia, which Trustees shall
hold the legal title to all of the real estate and personal property
constituting this home for the aged and also the legal title to
. the fund to be held by said Trustees for the operation and
maintenance of this home 2nd support of the inmates therein .
. The successors to the first set of Trustees, or any of them, shall
be elected and appointed in the same manner as above stated. I
direct that ·approximately .one-third ( 1 / 3) of the residue of
·iny estate be applied in the purchase of a suitable lot and in the
ere.ction of suitable building or buildi~gs and the furnishi~g
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and.equipping of the same for the home for the aged, or in the
purchase of ·a lot with suitable building or buildings already
thereon, or in the re-modeling or erection of additions thereto,
and in the furnishing and equipping of the same; I direct that
approximately the other two-thirds (2/3) of the residue of
my estate be invested by the five Trustees· in United States
Government bonds and the net income from which is to be used
by the five Trustees in maintaining and operating said home and
in the support and care of the inmates therein. As
page I 5 I~ to the kind. size and plan of this home
for the
•
aged, and as ..o the rules and regulations for the
admission of inmates to the home, as. well as to the operation
and ~anagement of the same, I leave to the discretion and judgment o.f the five Trustees of said home to be elected and appointed as hereinbefore stated, except that I direct and request
that no person, male or female, be admitted to this home who
has been addited to intoxicating whiskey, or who has been addicted to the drug habit, or .who is, or has been of immoral
character. I further direct that the inmates of this home shall
have reasonable and necessary medical· and hospital attention.
which is to be paid out of the income from the fund hereinabove mentioned, for the support of this home. 'I direct my
surviving Executor, after the five Trustees of said home for
the aged, are duly elected 2nd appointed, to pay over to them
·at such time or times, such amount or amounts of the residue of
my estate, as they may nerd it for the purchase of a lot or lots
and in the erection of building or buildings for said home~ a·nd
in the furnishing and equipping of said home; and when the
said home for the aged is completed and furnished and equipped, my sui·viving Executor shall then pay over the balance of
the residue o.f my estate to the said five Trustees, who· shall invest the same in United State·s Government bonds, as herein:before stated, and the income from which is to be used in the
maintenance and operatioP.._ of the same.

lt is my sincere wish and desire that the home for the aged.
he-reinbefore referred. to, be perpetual in its operation, and that
it shall render a noble service in the purpose for
page 16 ~ which it was created.
SEVENTH: I herc~by appoint and nominate my wife,
Virgjnia Kathryn Simmerman, and W. C. Thomas, of Wytheville, Virginia as Executors of this my last will and testament,
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tors. In case either one of my Executors should die, or become
incapacitated or be remov"d, the other Executor shall have and
may exercise all the rights. powers, and discretion given to the
two said Executors in this my last will.
I also authorize and empower my two said Executors
above named, or the survivor of them, to pay the taxes, levies
and charges against the said trust funds, whether in money,
securities, or real estate, a!'!d I direct them, or the survivor of
them," so far as possible to pay such taxes, levies and charges
against the several funds, and against the real estate, out of the
the in.come respectively received therefrom; and to that end
do he.reby expressly charge each of the said funds, and the real
estate, primarily with the payment of the taxes.
page 18 ~ levies and charges thereon respectively.
EIGHTH: I hereby appoint the said W. C. Thomas, of
Wytheville, Virginia , als'.'.' my Trustee to carry out the trust
provisions of this will hereiribefore mentioned, and having confidence in his judgment and integrity, I direct that no security
be required of him: and he is also directed to pay the taxes,
levies and charges against the said trust funds, so far as possible
out of the respective income from each fund, and I hereby expressly charge each of said funds with the payment of the tax·
es, levies and charges respectively thereon.
I

I do not owe any debts whatever, and I, therefore, advise
my Exe.cutors to that effect.
WITNESS my hand and seal which I have set to this mv
last ·will, written upon Eight (8) sheets of paper, signing every
sheet thereof, this the 23rd day of November,,_1938.
GEORGE W. SIMMERMAN

(SEAL)

Signed, sealed, published and declared by George W. Sim. merman, as and for his last will and testament, in the presence
of us, all three present at rhe same time, who at his request, in
his presence and in the presence of one another, have hereu?to
subscribed our names as attesting witnesses.
·

A. G. CROCKETT
VIRGINIA B. JOHNSON
CZARINA E. THOMAS
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and having confidence -in their judgment and integrity, I request and direct that they be allowed to qualify as Executors
without giYing any security on their bond. I authorize, empower and direct my said Executors, or the survivor of them,
to sell or convert any and all of my personal property, whica
may be necessary to carry out the provisions hereinbefore men ..
tioned in this my will, at 43nch time or times, on such terms and
in such manner as they or the survivor may deem best. I also au·
thorize, empower and direct my said Executors, or the survivor
of them, to sell any and all of my real estate, either publicly or
privately, at such time or times, on such terms, and in such
manner as they may deem best, but they are not to sell the same
at a sacrifice; and if my said Executors, or the survivor of them.
think necessary to do so, they or the survivor of them shall
have the right to employ a real estate agency or real estate auction company or real estate auction companies to assist in the effecting a saie or sales of my real estate, and to apply the net proceeds therefrom to carrying out of the provisions hereinbefore
mentioned, in this my last will. I further authorize, empower
and direct my said Executors or the survivor of
page 16-A ~ them, to execute and deliver deed or deeds to the
purchaser or purcha~ers of my real estate; and it
shall not be incumbent on the purchaser or purchasers of my
real estate, to see to the application of the purchase price deriv ·
ed therefrom. I also authorize, empower and direct my Executors or the survivor of them, to manage. lease, and operate all
of my farms until they are sold, but I direct that they be sold
within a short time after my death, unless my Executors or
the survivor of them, deem it best not to do so, for
page 17 ~ the best inter~st of my estate; but all of my real
estate shall be sold by my Executors, or the survivor of them, within a reasonable time after my death,. I further authorize, empower and direct my said Executors, or the
survivor of them, to sell at their discretion, and at such times
as they think best, any growing timber or mineral on any of
my lands. upon such term~ c}.nd conditions as in their discretion
they may think best. giving a reasonable time for the removal
of the timber or mineral. Should my wife, Virginia Kathryn
Simmerman, re-marry she shall then immediately cease to ace
as joint Executor of this my will, and W. C. Thomas. the other
Executor shall have and may exercise all of the rights, powers
and discretion, given in this my last will to the said two Execu-
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page r 9 ~ VIRGINIA:

In the office of the Clerk of the Circuit Court of
Wythe County, July 6, r 93 9.
This day came Virginia Kathryn Simmerman and W. C.
Thomas, named as Executors in a certain paper writing, bearing date of Nov em her 2 3, r 9 3 8, and offered said writing for
probate as and for the last will and testament of George W.
Simmerman, deceased, late of Wytheville, Virginia, who departed this life on June 30, 1939. And the said wrtiing was
fully proven, according to law, by the oaths of A. Graham
Crockett, Virginia B. Johnston, and Czarina E. Thomas, the
three subscribing witnesses thereto.
Whereupon th~ said writing is ordered to be recorded as
the true last will and testament of George W. Simmerman, deceased.
Virginia Kathryn Simmerman and W. C. Thomas., the
Executors named in said will, then qualified, according to law,
as such Executors by taking the oath and entering into and acknowledging a bond in the penalty of $500,000.00, but with-·
· out security, as spedally provided for in said will, which bond
is ordered to be recorded.
Thereupon certificate is granted the said Virginia Kathryn
Simmerman and W. C. Thomas for obtaining probate of said
will in due form.
And it is ordered that J. M. Graham, D. B. Swecker and

J. M. Grayson, after taking an oath for the purpose, do appraise such goods and chattels of the said Geprge W. Simmerman, deceased, as may be ~hown to them by his Executors, and
sign and return their appraisement to this Court, as the law
directs.
·
page
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Teste:
JOSEPHINE M. SCHAFFER,
D. Clerk.
A Copy-Teste:
JOSEPHINE M. SCHAFFER,
D. Clerk.
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LIST OF HEIRS OF GEORGE W. SIMMERMAN, DECO.
VIRGINIA:
Circuit Court of the County of Wythe.
W. Simmerman, deceased.

Estate of George

We, the undersigned, who this day qualified before the
Circuit Coul't of the County of Wythe as Executor of the estate
of Oeorge W. Simmerman, deceased, late of the County of
Wythe, Virginia, on our oaths do say that we have made diligent inquiry, and that we believe the following to be a. true
and correct list, together with the ages and addresses of the
heirs of our decedent, George W. Simmerman, or of those
who would have been his heirs had he died intestate. I do further declare on oath that our names are Virginia Kathryn Simmerman and W. C. Thomas, and our post office address is
Wytheville, Va.
LIST OF HEIRS
Name
Virginia Kathryn Simmerman
· Robt. Lee Simmerman
Mrs. Willie· L. Thaxton
Miss Mary Laughon
Mrs. Lovinia L. Lark
Gary Laughon
Mrs. Laura J. Harman
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Age Relationship
45 wife
brother
72
50
great-niece
48 great-niec,e
44 great-niece
great-nephew
46
niece
70

Address
Wytheville,
Max Meadows,
Pulaski,
Pulaski,
Pulaski,
Pulaski,
Pulaski,

Va.
Va.
Va,
Va.
Va.
Va.
Va.

~

Mrs. Willie J. Trollinger
Mrs. Lettitia J. Waugh
Mrs............... Dodd
Miss Pauline Bourne
June Bourne
Mrs. Carrie B. Martin
W. A. Bourne
Stephen Bourne
E. D. Bourne
B. Mason Bourne
Mrs. Lula B. Dickey
Mrs. Virginia B. Cox
Mrs. Blanche M. Kabrich
Miss Emma Moore
J. W. Moore
Mrs. Mary B. Bear
Miss Sarah Moore

60
52
86
80
88
-72

69
60
58
56
62
58
7()

68
25
40
38

Pulaski, V11.
niece
Pulaski, Va.
niece
grand niece
Independence, V11
Independence, Va.
grand niece
grand-nephew Winston-Salem N. C.
niece
Wytheville, Va.
nephew
Wytheville, Va.
nephew
Wytheville, v~.
nephew
Wytheville, Va.
nephew
Wytheville, Va.
niece
Wytheville, V.'.!.
niece
Independence, Va.
niece
Wytheville, Va.
niece
Wytheville, Va.
grand-nei, ...... i.v
Wytheville, Va.
grand-niece
Cincinnati, Ohh
grand-niece
Pulaski, Va.

W. C. Thomas, Ex'r, et als v. Lula Watts Bryant, et als
R.R. Moore
John McBee
Miss Mamie McBee
Mrs. Blanche McBee
Jno. S. Watts
Mrs. Lula Bryant
Mrs. Minnie Williams
Mrs. Virginia B. Jones
Miss Margaret Bryant
Mrs. Nellie Sibley
Miss Mary Simmerman
Dr. J. W. Simmerman
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22

22

30
54
5:
52

grand-nephew
Pulaski, Va.
Knoxville, Tenn.
grand-nephew
Knoxville, Tenn.
grand-niece
grand-niece
Knoxville, Tenn.
grand-nephew
Ivanhoe, Va.
niece
Warrenton, Va.
niece
Washington, D. C.
grand-niece
Max Meadows, V2..
grand-niece
Max Meadows. Va
niece
Staunton, Va.
niece
Ivanhoe, Va.
nephew
Roanoke, Va.

r

S. S. Simmerman, Jr
Mrs. Elizabeth Watkins

page

32
40
55
52
52
66
66

57

60
43

nephew
niece

New York
Wytheville, Va.

r Given/ under our hand this 6th day of July,

1939.

VIRGINIA KATHRYN SIMMERMAN,
W. C. THOMAS,
Executors.

Subscribed and sworn to before me this 8th day of July.
1939.

.JOSEPHINE M. SCHAFFER.
Deputy Clerk.
VIRGINIA:

In the Office of the Clerk of the Circuit Court of Wythe
County, July 6, 1939.

The foregoing writi~g was this day presented in said office and, with certificate annexed, admitted to record.
Teste:
JOSEPHINE M. SCHAFFER.
D. Clerk.
page 23 ~ In the Circuit Court of Wythe County.

Lula Watts Bryant et als
vs.
()
AMENDED BILL.
W. C. Thomas, Executo,r, et als
Humbly complaining. showeth unto your Honor, your
Orators, Lula Watts Bryant. Minnie Watts Williams, R. M.
Kabrich, B. Mason Bourne, Henry Gayle Bourne, Mrs. Mamie

.s 8
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Hartsell, Sarah· Helen Hudson, Charles R. Hudson., Marv
Moore Hudson, Aileen Kabrich Bradley, Emma Mo9re, Margaret Bryant, Virginia Bryant Jones, Robert Lee Simmerman,
Lula B. Dickey, S. T. Bourne, E. D. Bourne, Elizabeth S.
Watkins, W. A. Bourne, J. W. Simmerman, S. S. Simmerman,
Virginia B. Cox and Natilie Bourne Walker, that they have
heretofore filed an original bill in the Circuit Court of Wythe
County, making partie~ thereto the following:
W. C.
Thomas, Executor, and Virginia Kathryn Simmerman, Executrix and in her own right, together with Nellie W. Sibley and
J·ohn S. W ~tts in his own right and as her Committee, Mamie
Simmerman, Frank Martin, John Martin, Pauline Bourne.
Irene Todd, J. S. Bourne, Jr., Elliott Bourne, Walker Bourne,
Bays Bourne, Mary Bryant, Henry Bourne, John McBee, J. L.
Hudson, Jr., J. W. Moore, R. R. Moore, Jr., Mary Moore
Bare, Sarah Moore, Laura Harman, Willie Trollinger, Mary
Bowman, Lavinia Lark, Gary Laughon, Willie Thaxton; the
.children of Maggie Ingles, together with any other heirs of
George W. Simmerman, deceased, who are not parties plain. tiff, and R. William Arthur. Guardian ad litem for any of said
defendants who may be under disabilities.
Your Orators now set forth the following matters

page 24

r in their amended bill.

1.
Your Orators adopt all of the allegations of the original bill as fully as if herein set out at length.
2.
Your Orators aver that since the renunciation of the
wiJI by Virginia Kathryn Simmerll},an that the following persons have been elected and appointed Trustees, purporting to
act under the sixth claus~ ·of the will of George W. Simmer-.
man: D. D. Spiller fror;n . the Episcopal Church, W. C.
Thomas from the Presbvterian Church, James A. Williams,
Jr., from the Baptist Church, S. J. Kincer, Jr., from the Methodist Church, and G. S. Topham from the Lutheran Church.

3. The Executors lJave paid all of the specific bequests
in the will and there is a balance in the hands of the Executors
which reprt>sents the residuum @f the estate of $90,000.00.
This amount may be augmented by a possible $3,000.00 from
the bequest in favor . of Robert Lee_ Sjmm~rman.

4.

Your Orators "r~iterate the· averments of the original

bill that this amount 'is 1n!:Ufficient' to erect

or secure and equip
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and maintain a home for the aged as contemplated by the will
of the testator. They further aver that there is no institution
or other organization of any sort or description in or near
Wythe County for. the care o.f old people except the County
Alms· House, and they further aver that the inmates of the
County Alms House would in practically all instances fail to
qualify for admittance to the home contemplated by. the testator in his will, but. even if they did, your Orators aver that
there is no authority in the trustees or the Cou·rt to
page 25 ~ divert the residuvm of the estate to the County ·
Alms House.
5. Y o:ur Orators further aver that George W. Simmerman owned extensive lanr!s which he valued in excess of their
fair market price and in excess of. the amount realized from
their sale, and the testator was under the impression that the
residuum of his estate would be far in excess of the $90;000.00
which is ac;tl.!ally in .the hanqs qf the Executors.
Your orators further aver. that it was evidently not in the
contemplation of the testJtor that his widow would renounce
the will. The will made ample provision for the widow if
she did not remarry. The testator himself had been married
three times, but had no children, ·and it was the evident purpose of the testator to provide a memorial for himself and to
perpetuate his name through the home which he hoped would
be built from 'the proceeds of his estate. According to the li~t
of heirs filed, the widow was forty-five years old at the time of
the death of the testator and yo.Ur Orators aver that W. C.
Thomas, the other Executor, was sixty-one years old at that
time.
6. In consideration of all which, your Orators pray that
all of the defendants· in the original bill may be made defendants to this amended bill. and that in addition thereto the
trustees· above named, D. D .. Spiller, W. C. Thomas, G. S.
Topham, s.· J. Kincer, Jr., and James A. Williams, Jr., be
·made 'parties defendant hereto and all required to answer this
amended bill, but an answer wider oath is hereby expressly
waived as to all parties except the guardian ad litem. Your
Orators further pray in accordance with the prayer
page 26 ~ of the original bill that the will of the said George
W. Simmerman be construed, the rights of the
heirs of George W. Simmerman in and to his estate be estab-
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lished, that ·the -attempted ·gift .of the residuum 'olf tbe ·estate ·be
held void ·and that the Executors be i::equired 'LO l)ay to tlhe
1he:irs of -George W. Simmerman the amount ·o'f ,said residuum.,
that rea-sonab1e -attorneys., :fees he decreed ·out of the fun,ds 'directed by 1:he Court to be paid to tbe heirs of ·George W. Simmerman, d~c'd., and that your Orators suing for themselws atld
aU the other heirs of George W. Simmerman, det'd., who wiU
come in and contribute to the costs of this suit, be given all sttch
other, further and general relief as the nature of their case may
require or to equity shall seem meet.
And your Orators will ever pray, .etc.

LULA WATTS BRYANT,
MINNIE WATTS WILLIAMS,
R. M. KABRICH,
B. MASON BOURNE,
HENRY GALE BOURNE,
MRS. MAMIE HARTSELL,
SARAH HELEN HUDSON,
CHARLES R. HUDSON,
MARY MOORT HUDSON,
AILEEN KABRICH BRADLEY,
1
EMMA MOORE,
MARGARET BRYANT,
VIRGINIA BRYANT JONES
ROBERT LEE SIMMERMAN,
LULA B. DJCKEY.
S. T. BOURNE,
E. D.- BOURNE,
ELIZABETH S. WATKINS,
W. A. BOURNE,
J. W. SIMMERMAN,
S. S~ SIMMERMAN,
VIRGINIA B~ COX,
NATALIE BOURNE- WALKER,
By Cou-nsel.

CAMPBELL 8 CAMPBELL,
Counsek
page 27 ~ VIRGINIA::·

In the Circuit Court for Wythe County.
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Lula Watts Btyant, et als
vs.
Answer of Guardian ad !item
W. C. Thomas, Exor., et als
For amwer to the bill o.f complaint filed in the above-styled cause, the undersigned, guardian ad !item for all respondent,;
under disabilities, answers and says:

all

1.
That he is the duly appointed guardian ad litem for
respond•:nts under disabilities as aforesaid; and,

2.
That he is unfamiliar with all of the facts of the .case,
but that, insofar as he is familiar therewith, he is of the opinion
that the provision of the will of George W. Simmerman concerning the proposed establishment of the charitable trust referred to in the complainant's bill is not void because of uncertainty; that said' provision is not void because violative of
the Rule Against Perpetuities; that it is not void because "it is
not practical and cannot be fulfilled"; that it is not void because
, "the court cannot supervi8e or enforce the method provided by
the will for selecting the trustees . . . . of the home"; that the
provision is not void "because the attempted method of sele.ction of trustees, who in reality are administrators rather than
trustees, .... are vested with discretion as to the management
of the fund"; that it is not void because the trust "is not such
a charitable trust as is validated by the Virginia Statutes.''
The guardian ad litem expresses no opinion as to
page 28 ~ whether or not the allegation in complainants' bill
as to the insufficiency of the funds available for tht
carrying out of testator's scheme is well founded.

The guardian ad litem is of the opinion that the averment in clause No. 11 of the complainants' bill is unfounded.
and that the differenc~ of some Forty Thousand Dollars between the value of the property which the widow would have
taken had she not renounced the will and the amount which she
took by her renunciation of the will falls into the residuum as
established by _the testator.
3.

4. The guardian ad litem submits the interests of his
wards to the protection of the court and prays that no order or
decree may be entered to their prejudice.

And now, having answered complainants' bill, the guard-
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ian ad litem prays to be henceforth dismissed with his reasonable costs, etc.
R. WILLIAM ARTHUR,
Guardian ad Litem.
State of Virginia,
County of Wythe, to-wit:
Taken, subscribed and sworn to before me,· H. Keller
Sharitz, a Notary Public in and for the county aforesaid, this
8 day of November, 1943.
H. KELLER SHARITZ,
Notary Public.
My commission expires on the 24th day of March,
page 29·
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the Circuit Court of Wytlie County:

. Lula Watts Bryant, et als., .
vs.
. DEMURRER·TO BI~L
W. C. Thomas, Exor., et als ..
The defendants, W. C.. Thomas Executor, and Virginia
Kathryn Simmerman, Executrix of George W. Simmerman •
.and in her own right, say that the bill is not sufficient in law
for the fol~owing reason,s, to-wit:
1. All of the averments in paragraph 9 of the bill are
in conflict with the will, which will is a part of the bill, and
the averments when read ·-in the light of the will fail to state
a case.
2.
S,iid averments disregard the statutes with reference
to trusts and charitable trusts.
.

3. . The bill shown the will to be iegal in all partic~lars.
in which it is challenged by the pleader.
4• In pafagraph I I the pleader asks the court to· ignore
the will of the testator ?.nd write a different will in ·conflict
with the expressed intent of the testator.. ~ :':•
·

5. The will fails to state· a· case which would entitle ·the
plaintiffs to any part of the estate.
·· 6.

In any event, the plaintiffs are not entitled to any of

W. C. Thomas, Ex'r, et als v. Lula Watts Bryant, et als

63

the estate under the. cy pres doctrine and the statutes in such
cases·made and provided~
page 3 0

r

7. And other reasqns which may be assigned
bar.

:lt

W. C. THOMAS,
Exor.
VIRGINIA KATHRYN SIMMERMAN,
Executrix of George W. Simme.rman, and in
her own right.

J. C. SHAFFER, p. q.
page 3 r

, Lula Watts Bryant, et als,
r : vs.
ANSWER OF EXECUTORS
W. C. Thomas, Executor, et als

The answer of W. C. Thomas and Virginia Kathryn Simmerman, . Executors, undet the will of George W. Simmemian.
Respondents have been reluctant to answer the bill in this
case before the demurrer !interposed by them was disposed of,
however as the court requested the taking of testimony and
some of the same having been already taken, and without waiving their said demurrer, they do now an~wer said bill and
am~nded .bill, ·or to so much thereof as your respondents are ad·
vised it is material, answer and say:.
That they al'.,e advi~d. and aver that George W. Simmerman departed this .] ife on ,tpe 28th day of June,.· 193 9. and that
all of the real and personal property seized and possessed by
him was appraised at $238,790.28.
,hnd :Yq.ur respondents aver ·that the alligations in paragraph\,·:(· 5,: . 6, 'and . . 7 of the hill are true, except the alligaf.~9~ }n 7: :tccelerated, this· may. or may not be true.
Your respondents disag~e~ with the conclusions as set
forth in paragraph 9 of the bill and they now aver ·that said
6th clause of said will is valid in every and· all respects.

Y ~Ur . ·~~spond~nts are advised that clause IO. is

page 32

r true.

'

'

Your respondents ave.r that clause
not well founded, either in law or in fact.

.
11

of the bill. jc;
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C)f

Appeals of Virginia

Vout t~sportdents aver that they have ample funds in their
hands to carry out the provisions of the 6th clause of said will.

Yb-ut ;:espondents aver that as of Sept.

25, 1944, they had

in their .hands the George W. Simmerman home on 4th Avenue, in the town of Wyth:?yille, which cost Mr. Simmerman approximately $35,000.00 and is worth today, $20,000.00.
and in addition thereto $10,376.89 from the personalty remainirtg, and there will be recaptured to be added to this fund
$;,000.06 Upon. the death of Robert Lee Simmerman, brother
of George W. Simmerman; the total being $116,382.26 this
amount is subject to the widow's marital interest in said $103, 005. 37.

The foregoing sum of money with accumulation~ on th.?
said $io,376.8~ and the $3,000.00 when recaptured plus the
remainder of said $103,005.37 after settling with the widow
is tb be used in Jhe establishment of the charity upon the death
of Mrs. Simmerman unless settlement .can be made with. the
widow which will permit the beginning of the charity sooner.
Your respondents are advised ~nd aver that this suit w.as
prematurely instituted as this court cannot prophesy
page 3 3 ~ as to the future.
Your tespottdents ate ad.vised and aver that there i<i
a great demand and need for the establishment at this time of
such a home in WythevilJe, ·a'S will be shown by the evidence.

And now having fully answered, your respondents pray
that they may hence dismissed with their· costs in their behalf
expounded.
· ·

W. C. THOl\1A.S
VIRGINIA KATHRYN SIMMERMAN~
Executors,
By Counsel.

J. C. SHAFFER,
W. C. THOMAS,. p. q.
page 34
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Lula Watts Bryant, et als
vs.
Answer and Petition
W. C. Thomas, Executor, et als

W. C. Themas; Ex'·r, -et ails v. Lula Watts ·Bryant, et als
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Th.e :Se1parate answer and petition of Virginia Kathryn Simmerman in her own righ!. to a bill and amended bill of com plaints -ex:hibited .against her and others by Lula Watts Bry:ant:
and other~. the respondent reserving to herself all just excep·tions to said bills,
aniwer to so much thereof as it is mamaterial to answer, answers and says:

for

1.
That George W. Simmerman died in Wythe County,
Virginia, on the 28th day of June, 1939, wholly testate, unless
clause No. 6 of his will is void, as is claimed by the complainants, in that event, he died intestate. as to all of his real estae; and
without issue of this or a former marriage, that he died seized
and possessed of a large amount of real estate artd personal
property. and that W. C. Thomas and your respondent qualified as Executors under said will. That all creditors and legatees were paid from and out of the personal estate.

2.
It is true that D. D. Spiller, W. C. Thomas; James
A. Williams, Jr., S. J. Kincer, Jr., and G. S. Topham have
been elected and appointed trustees to act under clause No. 6
of said will.

3.

p3ge 35

It is true that certain provisions were made in

r will for respondent.

4. Respondent and petitioner renounce the will arld
claimed her rights under the law of Virginia. By said renunciation your respondent is pla.ced in the same position as if her
husband had died intestate.
5. By the 7th Clause of the said will the Executors were
directed to, sell his real estate, thereby causing an equitable Cort·
version. converting the land into money, and all of the· t~~l
estate. has been sold. except the residence on Fourth Avenue in
Wytheville, Virginia, and the Executors, after payirtg the expenses of the sale of said' real estate, now· having- in their possession On.? Hundred· Three Thou~and- and Five· Dollars and
Thirty,.seven cents ($-1:03,.1-15.37,)-: from the sale thereof.,
Your respondent now claims one half of ~~id proceed~ ~y
virtue of section 5 2 76 of the Code of Virgini,Cahdi respotide·nt
prays that a decree may be·· entered· directing: the Executors to
pay said amount unto respondent.
6.

If your respondent is mistaken. as'. to' her interest as
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claimed in c.lause 5 of this answer, she then claims that she is
endowed of an estate as tenant in dower of all of the real estate
of which her said husband died seized and possessed, and is entitled to dower of the said One Hundred and Three Thousand
and Five Dollars and Thirty-Seven cents, this being the net
proceeds from the sale of said real estate, or the income therefrom, and dower of said residence aforesaid.
page 3 6 ~ 7. That your petitioner expresses the desire that
.
in lieu of an assignment of dower in kind, or the
payment of income from said fund aforesaid, that the same be
paid in a lump sum instead of the annual income or an assignment in kind; and your petitioner does hereby make application for the payment in a lump sum in accordance with section 5 I 3 I of the Code of Virginia, of and for her interest in
dower of all of said property, my age being 45 at my ·husband's death.

8. Wherefore, your petitioner is remediless save in .a
Court in Chancery where a matter of this kind are cognizable,
petitioner prays:
(a) That she be allowed to :file this, her petition, in the
pending chancery cause aforesaid and that W. C. Thomas, Co. Executor and W. C. Thomas, D. D. Spiller, G. S. Topham.
S. J. Kincer, Jr. and J. · A. Williams, Jr., Trustees be made
parties defendant hereto .:1nd be required to answer this petition, but answer under oath is hereby waived~.. .
(b) That she be paid a lump sum in lieu of dower, and
income and that the Executors aforesaid. be directed to pay
.commutation of dower according to the age· of forty six in
the said sum of One Hundred and Three .Thousand and F1ve
Dollars and Thirty Seve:p._ Cents, and will· pay commutation
in the .residence afor~said when sold;

(c) And that petiti~ner may have such other, further
and general relief as the nature of her case may require and
as to equity may seem meet; and she will ever pray,
page 3 7 ~ etc.

VIRGINIA KATHRYN SIMMERMAN;
J. C. SHAFFER,
(,·

Counsel

W. C. Thomas, Ex'r, et als v. Lula Watts Bryant, et als
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r In the Circuit Court of Wythe County.

Lula Watts Bryant, et als
ANSWER OF TRUSTEES
vs.
W. C. Thomas, Executor, et als
. The an~wer of W. C. Thomas, D. D. Spiller, G. S. Top-,·
ham, S. J. Kincer, and J. A. Williams, Jr., Trustees.
duly and regularly elected and appointed as provided in the
last will of George W. Simmerman, deceased, to the bill and
amended bill of complaint filed against them and others in the
Circuit Court of Wythe County, Virginia. .
The respondents reserving to themselves the benefit of all
just exceptions to said bills of complaint, for answer thereto,
or so much thereof as they are advised that it is material to
answer, answer and say; that it is true that the respondents
herein. were duly elected and appointed as trustees to take
.. charge of the residuary estate of the said George W. Simmerman,
; deceased.
Respondents affirm that' the charitable clause, which is the
residuary clause in said will, is valid in every respect and is not
void because of uncertainty, that it is not void because it violates the rule against perpetuities, that it is not void because it
is not practical and cannot be fulfilled, that it is not void because the money available for this· purpose will not be suf. ficient to carry out the testator's attempted scheme.
page 3 9 r it is n~t void because the Court cannot supervise
or enforce the method provided by the will for the
selecting of the trustees or governing body of the home, that
, it is not void because the attempted method of selecting the
Trustees is illegal, and which is not void because the trust attempted to be created is not such a charitable trust as is validated by the Virginia statute, as alleged in said bills.
Your r~spondents further deny that Georg~
man died intestate as to any, part of his estate.

W.

Simmer-

Responderits say that all ·of ·the averments in said bill and
~mended bill alleging that the charitable trust is void are ·not
well founded in law or fact.
Respondents say that the intentiori of the testator is clearly expressed in the .will and your respondents are of the opinion
that it can be carried out under the direction_ of the court.
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Your resportdents, therefore, as trustees .claim the legal
title to all of said property not specifically given in the will and
request the same to be paid to them upon the settlement of the
estate by executors.
Your respondertts, the Trustees duly elected and appointed under the wiil desire the direction of the Court in the investment and supervision of said charitabie fund. In this connection, it i > the opinion of respondents that due to the changed
economic conditions and the great war emergency
page 40 t now existing th'at this fund, under' th~ order of the
Court should all be invested in United States Government bonds and the proceeds thereof be allowed to accumu-·
late; or be expertded under the order of the Court to assist the
"age and dependent white people living in Wythe. County,"
and that such persons be given reasonable medical and hospital
attention. This can be 2ccomplished by direct gifts to such
people or through the benevolences of the five churches which
are represented by the Trustees herein set forth, or through the
Department of Public Welfare which is a state ..organization
which is now carrying on relief similar to the relief mentioned
in the will, or the same could be expended to such persons
through the Red Cross which is functioning in the same man·
ner or used otherwise, as may be ordered from time to time by
this Court. And your respondents· now_ petition the CoU:rt for
direction, supervision, management and control of the investment and the distribution of the income from said fund under
the will of the said George W. Simmerman, deceased.
And your respondents further ask, having fully answered
complainants bill, that th~y be dismissed with their reasonable
t~sts by them expended. This August 1, 1 944.
page 41

r

W. C. THOMAS,
D. D. SPILLER,
G. S. TOPHAM,
S. .J. KINCER, JR.,
J. C. WILLIAMS, JR.,
Trustees.

W. C. THOMAS,
J.C. SHAFFER, p. d.
page 42 ~ In the Circuit 'Coutt of Wythe -County.
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Lula .Watts Bryant and Others
Answer of W, C. Thomas, Co~Executor
and the Truste~s tc;> application· fo~
comm\ltation of dower.
W. C. Thomas, Executor and others
vs.

The answer of W. C. Thomas, Co-Executor and D. D.
Spiller, W. C. Thomas, G. S. Topham, S. J. Kincer, Jr., and J.
A. Williams, Jr. Trustees, duly appointed und~,: th~ will of
George W. Simmerman.
For answer to said application for the commutation of
dower by Virginia ~at.bryn Simmerman, widow of George W.
Simmerman, deceased, or to so much thereof as your respondents are ad~ised it is mat.edal for them to answer your respondents, answer and .say: that they are advised and aver that the
allegations in paragr.aphs 1, 2 and 3 of said answer or application, are true. Y oµr r.espondents deny the conclusion in paragraphs 4 and 5 of s.aid ~nswer and your respondents aver the
conversion was only for a specific purpose'and it would be inequitable, unjust and work a fraud and defeat the intention
of the testator to pay her one-half of the proceeds of the real . .
estate.
That they are advised and aver ·that Virginia Kathryn.
Simmerman is not seized ·as tena.JJ..t in q.c;:rw.er of .an estate for
the remainder of bu life time of all of the real estate of which
George W. Simmerma.n died, srize~ .a.nd possesse,d, that Code
Stction 51·21 provides that the widow renouncing
page 43 ~ the provision Jnade for he,r by the wiU may "demand her dower..,, That C04e Sec_tion 5 H 1 ,d,e.:fines "dower" and the widow in this case is not ,en.title<;i 1~o :r_e,ceive all of ·the real .estat.e for life., pµt that nhe is seize.d .of an
-.estate as rtenant in do:wex o.f one-thi.rd of the real estate of
which George W. -Simmerman died, se_ized .and possessed. ·
That your respondents would object to and ,protest .the
commuta.tion of dower if the Cou,rt -should hold that the w,idow is entitled as tenant in dower of -an estate .i.n all of .the ,real
estate of her said husband.
That respondents aver that the interest of all of the part·ies concerned will be promoted by the. commutation of the dower of Virginia Kathryn Simmerman in the ·real estate of ·her .said
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husband if the Court should hold that she is seized as tenant in
dower of Jn estate for the rewainder of her lifetime of onethird of the real estate of which the said George W. Simmerman died, seized and possessed. Your respondents aver that
there is great need for such a home in Wythe County and the
·establishment of it should not be delayed longer than necessary
to carry out the intention- of the testator.
And now, having fully answered, your respondents pray
that they may be hence dismissed with their costs in their behalf expended.
page ·44

t

W. C. THOMAS,
Co-Executor.

D. D. SPILLER,
W." C. THOMAS,
G. S. TOPHAM,.
S. J. KINCER, JR.,
J. A. WILLIAMS. JR.,
. Trustees,
By Counsel.
W. C. THOMAS,
Counsel.
page 54

r

Lula Watts Bryant, et al
vs.
STIPULATION
W. C. Thomas, Executor, et als

STIPULATION April 5, 1945. in the presence of Hon:orable John S. Draper, Judg.e, and of J. C. Shaffer, and S. B.
Campbell, Counsel.
W. C. Thomas, Exe~utor, being present stipulates that
there is now in his hands for permanent endowment for a home
for the aged, $90,000.00. In addition to this, the residen.c'e oh
Fourth Avenue in Wytheville will be available without-further
costs to the Trustees. In addition to this, upon the ·death <;>f
Robert L. Simmerman, th~re will be such part of the $3.,ooq.oo
additional as is left. These figures do not take into acco~~i:,
any costs of the present litigation.
·
..1
. It is further stipulated that no repairs have been made on
the house and that substantial repairing must be done in order
to put it into a usable condition.
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page 47 ~

Lula Watts Bryant, et als
vs.
DEPOSITIONS
W. C. Thomas, ·Executor, et als

The depositions of sundry witnesses taken before Honorable John S. Draper,· Judge of the Circuit Court of Wythl?
County, at the law office of Campbell and Campbell, in the
town of Wytheville, on the 25th day of September, 1944, to
be read in· evidence by the complainants in the above styled
chancery suit now pending in the Circuit Court of Wythe
County:
PRESENT
W. C. THOMAS, Executor, in person and by
J. C. SHAFFER, his Attorney, who is also attorney for
Virginia Kathryn Simmerman, the Co-Executrix.
and Attorney for the Trustees. .
S. B. CAMPBELL, Attorney for Complainants.
W. C. THOMAS, a witness of lawful age, being first duly
· sworn, deposes and says:
DIRECT EXAMINATION
By S. B. Campbell:
Statement by counsel for Complainant.
.
Mr. Thomas is· called a~ an adverse witness, as he is one
of ,the parties defendant in· this· case, and permission is asked to
.examine. ~im unde_r the _section of the Code relating to adverse
witnesses..
I

· "Statement

py Mr. J.

C. Shaffer .

.'Your Honor, please, I .object to that. I think the ordinary
. ru1es of evidence should apply . to the examination of Mr.
Thomas, unless Mr. Thomas shows that he is an adverse witness and I see no reason w:hy be should· be put ·on the ·stand at
the beginning as an adverse witness without having been asked one question.
·
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Statement by Mr. Campbell:
Your Honor, it has always been my understandpage 48 ~ ing that one party may .call an opposing party as
an adverse witness. The reasons for that are obvious. The party introducing a witness is ordinarily bound by
his testimony. Naturally one party to a suit does not want to
be bound by the witness of his adversary. Section 6214 of the
. Code expressly provides that a party called to testify for another having an adverse interest may be examined by such other
party according to the rules applicable to cross-examination.
Statement by Mr. Shaffer.
Mr. Thomas has no adverse interest.
By the Court:

Is Mr. Thomas one of the Trustees?
By Mr. Campbell:
One of the Trustees and Executor. He has filed an answer in both capacities denying the right of the heirs to recover.
By the Court:
Objection over -ruled. M.r~ Thomas is one of the Trustees
and would have an adverse interest regardless of any fiduciary ·
capacity or as a co-executor.
By Mr. Shaffer:

In order to save the record I will withdraw that.
looked the fact that he was a Trustee. J·ust withdraw

1 over

at. ·

Q. Mr. Thomas, will you state youir age, residence and
occupation?
A. I was sixty-three on March 3.0.th. Wytheville•.Attorney .at Law.
Q. Mr. Thomas, you 'have been. Commissioner of Accounts for a good many years, have you not
A. Yes, sir.
Q. y OU qualified as Executor of Mr. Simmerman under
the terms of his will?
A. Yes, sir.
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page 49 ~ Q. What was the date of Mr. Simmerman's
death?
A. June 28, 1939.
Q. Mr. Thomas, I believe you have been the active representative of the estate?
A. I have.
Q. The appraisal of Mr. Simmerman's estate.as recorded in the Clerk's Office of Wythe County showed intangible
personal property $78,902.78; intangible personal property
$24,687.50: real estate $135,200.00, or a grand total for the
entire es,tate of $238,789.28. Is that correct?
A. Yes, sir: I think your figures are correct, Mr. Campbell.
Q. Now, have you sold all of the real estate?
A. Mr. Simmerman and the Trinkles owned some interest in some minerals above Ivanhoe, but I don't con.sider it
worth anything. It is in Carroll County, just above Ivanhoe.
I don~t believe they have been taxed in Carroll County.
Q. For all practical purposes you have realized on all
assets of the estate, have you?
A. Yes, sir; that's right.
I

•

By Mr. Shaffer:
You haven't sold the house.
By Mr: Thomas:
The widow has agreed to sell it for $20,000.00, and that
is the price we have put on it to figure her dower.
Direct Examination continued by Mr. Campbell:

Q. What do you mean? The widow has agreed to sell
what for $20,000.00?
A. The home over here. She owns an interest in it.
Q. She holds that at $20,000.00?
page 5 o r A. Yes, sir.
Q. Has any arrangement been made for a sale of
that property ?
A. There are no arrangements to make except she an<l
myself sign the deed.
Q. Have you a covtract to sell?
A. No written contract. ·
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Q. Have you .a verbal contract?
A. With her attorney.
Q. Who is the purchaser?
A. The Trustees of the home.
Q. The Trustees of the home. Do they propose to buy
. that at $20,000.00?
A. Yes, sir.
Q. Now, Mr. Thomas, will you please give me the assets now in the hands of the Executors?
A. The amount on checking account Wythe County
National B1nk, $51,267.59; savings account in the same Bank
$5,639.85: amount invested in U. S. bonds $50,000.00; four
shares preferred stock George Wythe Hotel, appraised at
$80.00; I am carrying that at $3 20.00. Balance unpaid on
land note of A. E. Suthers $1,154.82. I've got below that,
agreed· value of the residen.ce $20,000.00.
That totals
$128,382.26.
.
Q. Mr. Thomas, what are the charges against that now?
A. Well, Mr. Campbell, there will· be about $500.00
taxes, and we will owe the widow ~$2L-141, 3 5. Now, in your
letter, Mr. Campbell, you asked about the attorney's fees. Mv
fee provided in the will of $5,000.00 has been paid and I am
not making any claim for any further attorney fees in this
case. As to Mr. Shaffer's fee, he can speak for
page 5 2 ~ himself, but we are going to leave that to tqe Court
to fix that. I have not discussed any figures with
him.
Q. Mr. Thomas, I asked you a little while .back the
amount that would be available to be paid to the Trustees and
you gave me the figure of $90,000.00. Will you explain the
difference between that and the apparent figure of $ 102 .. 000.00?

A. I think I told you about that, Mr. Campbell. I have
my figures here. There was in the First National Farmers·
Bank a balance to the credit of Mr. G. W. Simmerman of
$741.88 and there was a balance to his credir in the Wy~he
·.county National Bank of $428.40. I hadn't carried these two
amounts in my Bank account as Executor. I had failed to
charge the T.vidow with State inheritance taxes of $875.98, and
the Federal inheritance tix of $3,025.35. Mr. Simmerman
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had ten shares of stock in the First National Bank at Bristol.
I don't know what that was worth. I didn't value it at any-.
thing at that time, but I have since received $125.00· a share for
it, amounting to $1250.00. Since we had our conversation I
collected interest of $772.65, and I probably did not include
the Suthers note, the balance due on that $ 1, 154. 8 2.
Q. Has Mrs. Simmerman agreed to the charge ag.ainst her
of the Federal inheritance tax?
A. Her attorney has.
Q. That is a debatable point, I believe, as to whether that
is to be paid by the Executor or paid by a beneficiary.
By Mr. Shaffer:
· The will states that each share 1s to be charged with its
proportionate part of the taxes.
page 5 1

r By .fylr.. Thomas:

_

I might say on that, Mr. Campbell, the Federal Department of Taxation brought mit to compel us to pay between six and seven thous2nd dollars more. The State Inheritance Tax Department agreed with ine that the widow is en~
titled to dower in the real estate. and the Fede,;al ,Department
claims she is,entitled. to a Jife interest in all of the estate, so we
have a suit pending before the Board of Tax Appeals in Washington, and that suit is continued pending the outcome of this
suit~ · So tb~t- is that.
Exal!linat~on continued by Mr. Campbell:

.
Q. Now, Mr. Thomas, you· have said that the .State
authorities said she was entitled to dower, and· the Federal
authorities that she is entitled to a life estate. I don't like to
be technical or quibble, but the question is, is it not, whether
upon renunciation of a will by a widow without children, she
-is entitled re a life estate in all of the real estate or whether sh~
is entitled to a life estate in only one-third, and the Federal
Government takes the po"Jition that her dower is a life estate in
the whole or the real estate?
.By Mr. Shaffer:
Your position is correct; that is the position they take ..

z6°'

Snprem·e eourt of' Appeals of· \T.irginia··
W: C. Y:homas

A~ I might say further · to ·throw, a -little light, on, that:
qu-estion. We · heard · a c2se· · at Harrisonburg exactly., like.· the.
Simmerman case; no cnildren, die widow renounced; · this vecy.r
question came ·up there, the Commissioner; heldQ. If you just answer the question, straighten out· your:
answer ther~ and ·then make any· other statement~
A That's· correct~ yes; ·
page 5 3 ~ Q. And if the position is maintained·: success . .
fully that dower under the circumstances of1 this
case is a life estate in all of die real estate, you have nothing
from the· widow to· prevent· her from claiming that amount~.
have you?
A. No, I have nothing from her.
Q. And there will· be·nothing·to prevent her: from:claiming it will there?
A. I think not.
Q. Then she would get just three times as much as she·
has already- received Hy way· of dower; will slie not?
A. Something like that.
Q. Now; will' you·· tell' us how muc}i, she lias· gotten~ as
dower?'
I

A. $49,540.83".
Q: And you will ow·e her now mu'ch·more of dower-?:
A. $2·1, 141.35.
Q.
that by way of dower?
,
A. That is the total amount due from the· personal prop~
erty and real estate.
Q. Will you separate that so as to show how much of
that is dower?
A. My recollection 1s about $5,000.0·0· of whav we paid
her was considered' <;>n the· real estate. I think it was $5,000.00~
. Q. Do you mean that $5·,000.00, out of the $:21,000.00
is dower?
A. Out of the $49,000.00·, out of wnat we paid: her, w:e
paid her $49,000.00, and I understand $5,000.00 was her in,.
terest in the case.
.
Q. Mr. Thomas, the question which I am asking you.
and probably I didn't make myself clear, is, how much have
you paid the wid'ow by way of dower to this
page 5 5 f· date?

Is
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Q.

A.
Q.

A. Five thousand dollars.
Only five thousand dollars?
Yes, sir.
·
And you owe her then what additional amount of

dower?
A. I .calculate. Mr. Campbell, her age at forty-six, her
dower $27,789.37.
Q. Now, you mean that if she receives one-third of th~
estate that she will get-if she receives dower in one-third of
the real estate, she will get a total of $27,789.37?
A. That includes h~r interest in the home here, based at
$20,000.00. In other words, that is her total amount.
Q. If the Federal Government is successful in its con tention, inst.:ead of receiving $27,789.00, she will receive $83,,..
367.00, will she not?
A. I think it is som.ething like that. The rest of the
money will go for taxes. We will have to re-hash our tax report.
Q. In that event then there will be practically nothing
left in the residuum of the estate?
A. You are right.
Q. Mr. Thomas, even taking the figure in round numbers of $102,000.00 -now in the hands of the Executors,
which values the residence in Wytheville at $20,000.0.0, you
have an outstanding tax liability of $6,.000.00 approximately,
have you not?
A. Yes. sir. Correct.
Q. 'What else have you as outstanding?
A. I believe I have mentioned about the $500.00 in
taxes, ancl Mr. Shaffer' s Jee. I can't speak for him.
Q. 1 further understa.nd you that there is now
page 54 r pending a suit by the Federal Government against
the Executors for an additional tax, of how
· much?
A. Between six and seven thousand .dollars.
Q. If they are successful in that suit the funds in yo'1r
'hands available to be paid to the Trustees will be .reduced by
tbat amOUP.t, Will it not?
.
A. The fund will probably-to be paid to .the Trustees
or paid to anybody else will ·be reduced considerably.'
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Q. Mr. Thomas, if we will ·use this expression, the residuum of the estate will be reduced?
A. Considerably, yes.
Q. And if the Federal Government is successful in its
position the State Government will naturally follow its lead!
A. That is correct. The State Government wrote me
a few days ago and wanted to know what decision the Federal
Government had made.
Q. Then if the State and Federal Government are correct on th~t, have you ~ny binding release from Mrs. Simmerman that will keep her from claiming the whole if she has
to pay tax on the whole?
A. I have no release. The attorney can speak for himself, but he se·es this question as to her right in the real estate
as I do.
Q. Mr. Thomas, you are the Executor?
A. That's right.
Q. And you are the one that has the management of the
estate?
A. That's right.
Q. And the widow is the co-executor?
A. That's right.
Q. Is Mr. Shaffer representing the estate m the
page 56 ~ tax matter?
A. He is representing the estate and Mrs. ·Simmerman, too.
Q. Are you expecting to pay Mr. Shaffer a. fee for representing the estate in the ta·x matter? And I will say by way
of explanation, I am not critical of that, I merely want to get
. before the Court what may be expected to be the amount of the
residuum of the estate after all expenses are paid.
A: As one of the Executors, Mr. Campbell, it is my duty
to contest that tax claim. I think in the end it
eventually
be charged against Mrs. Simmerman. We feel sure that we ar:e
going to win out before the.Tax Board; we may have to go to ·
·: the su·pi;-eme· Gourt of the United States. But that question as
to dower has been decided. I don't know who the Judge is .at
Harrisonburg in the recent case, that holds that she is entitled
· to dower, one-third.
·
Q. Mr. Thomas, the question which I asked· was wheth-

will
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er or not Mr. Shaffer is representing the Executors in the tax
litigation?
A. Yes, sir.
Q. What will be his probable fee for that?
A. I leave that to the Court, too, Mr. Campbell.
Statement by Mr. Shaffer.
Your Honor, please, on that point I want to state that this
is a charitable proposition, and I feel that I ought to have a
small fee in the tax matter and a small fee in this case at bar.
However, if the payment to m;e. of any amount would jeopardize the ch:irity in this case I will ask the Court not to pay me
one cent for my services in either matter.
page 57 ~ Statement by the Court:
What the Court wants to arrive at on. the question, which
I consider a very vital question in the case is it practically possible to carry out this charitable bequest, and in so doing it is
necessary to get tbe ultimate amount of the charitable bequest,
and while I appreciate Mr. Shaffer's liberality in this matter as
to fees, yet a reason~ble fee. should be considered in arriving at
this ultimate amount.
Statement by _Mr. Shaffer.
And I would ask the Court to consider what a small fee
would be. what the Cour~ would allow and not what I would
· · · · · ., ·
charge.
Statement by the Court.
Thl(Coi1rt can't do this without having before it a state-~~nt of th~ ·time that you consumed, the expenses that you have
incurred ·a·nd would fix a· fee commensurate with your work
Statement by Mr. Shaffer.
Your Honor, please, these matters are more or less in the
·beginning. I have gone to Washington three times in the tax
matter, and have done right much work on the question on account of Mrs. Simmerma·n·, '. investigating what her interest
would be. However, I am representing her in that matter, and
that is. not charged ag.ainst this. And in this particular case
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we have just commenced it, we don~t know where '-We are going, how long we are going to be in Court, whether we are
going to the Supreme Court, and therefore, Attorney is not in
a position to state what a small fee would be. ,
Statement by Court.
So far as question of fee is involved, the amount of
page 58 r your fee in this matter would not ·be a•controlling
element in deciding those principles, and the
amount allowed would ·be negligible in determining ·the in··
quiries that are before us. What I am trying to arrive at is -a
reasonably certain determination of the amount of the .charitable bequest.
Statement by Mr. Shaffer.
Would you ·like for me to make a statement on what I
think?
Statement by Court.

I don't think it would affect it at this ·stage because it
would orily amount to a sum charged by you and the representation of Mrs. Simmerman would be· a very small item in
determining the principle we have before us:
·Statement .by Mr. Shaffer.
. Do you desire me to make that statement?
Statement by Court.
No, sir; I don't. I want you as any other lawyer to protect yourself and charge a reasonable fee, commensurate with
your labors, but apportioned between your representation of
Mrs. Simmerman and the estate.
Statement by Mr. Thomas.
I wan~ to make an explanation. 'I omitted som~thing. As
you know, the will of Mr. G. W. Simmerman provides that at
the death of his brother Robert Lee Simmerman, $3,000.00 of
the $6,000 ..00 left for Mr. Simmerman's benefit, is to pass-to
the residuum of the estate, so that would increase this amount
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$3,000.00 when Mr. Robert Simmerman dies.
He is now
seventy-eight years old. I make that explanation.

page 5 9

r By the Court:
How old is Mrs. Simmerman?

By Mr. Thomas:
She. was forty-six when Mr. Simmerman died-make her
about fifty-one.
By Court:
Has Mrs. Simmerman done anything but renounce the
will? Is there any consent on her part in the event settlem~nt
of the estate, to commute her dower. Let me ask this question. Would her dower be commuted at her age on the death
of Mr. Simmerman, or not?
By Mr. Thomas: ·
That 1s the way I understand it.
these other lawyers think.

I .don't know what

By Mr. Shaffer:
Your Honor, please, the understanding I had with Mr.
Thomas was this. When this suit was instituted, that this
question of her dower would be submitted to the Court. Mr.
Thomas took the position that he was willing for her dower.
to be commuted provided she got her dower in one-third and
that he was opposed to it if she received the entirety for life.
That in that case he would want her to receive the income from
the amount instead of receiving it in a lump sum. That question would have been prec;ented to the Court if it had not been
for this litigation. That was our understanding. ·
ijy the Court:
Now, to determine the life question in the case, ought not
that to be determined?
page

60

~

By Mr. Shaffer:
Yes, sir; the Supreme Court approved a s~ttlement

in which-
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Examination continued by Mr. Campbell:
Q. Mr. Thoma~.· when you were drafting Mr. Simmer~
man's will for him-I believe you were the draftsman?
A. Yes, sir.
Q. Did you advise him of the possibility that. his wife
would renounce the will?
A. I did.
Q. And he realized that fact?
A. Do you want me to tell you what he said?
Q. Yes.
A. He said he was going to provide liberally for her, and
you see from the will he gave her the home and $35,000.00 in
cash and a life interest in the remainder of his property, subject
to a few small legacies.
Q. Mr. Thomas. you have paid out all of the lega.cies~
have you not?
A .. Yes, sir.
Q. Will you state the age of Mrs. Simmerman?
A. I ,don't know how old. Her attorney said ·she was
forty-six at Mr. Simmerman's death. I have never seen her
birth certificate.
Q. Mr. Thomas, di~ you and Mr. Simmerman discuss
the probability ?f your out-living her?
A. I don't think we did, Mr. Campbell.
Q. This is more Qr less a rhetorical question, on the law
0f percentages you will not out-live her by a good many years?
A. According to my family record I think I will
page 6 I ~ Q. You prefer your family record to the mortal~
ity tables?
A. I had a second cousin who lived to be one ·hundred
years and two months old;. my father died at eighty-five and
my mother is ninety. I had a great-aunt lived. to be ninetyseven; my great-grand-mother lived to be ninety-three. Six
uncles and lunts went beyond eighty.
·
Q. You have given us your family history. Do you
know Mrs. Simmerman' s?
.
A. I know she had a brother who died. I don't think
_;the Phipps live to be very old. ··rdon't think they are long lived people, but the knowledge I have, I don't know a great deal

W. C. Thomas, Ex'r, et ,als v. Lula Watts Bryant, et als

S3

W. C. Thomas

about them. Mr. Simmerman' s second wife. was one of them
and she died.
Statement by the Court.
Evidence as to the fami1y records of either Mr. Thomas or
.Mrs. Simmerman can throw no light on this case, even if they
were both direct descendants of Methuselah. ·
By Mr. Campbell:
I think your Honor is exactly right.
ed into the family record.

Mr. Thomas digres-

Q. Coming to the real estate, I want to ask a question or
two. How much . was realized from the sale of ~he High
Bridge Farm?
A. !think that was $12,500.00.
Q. How· much commission was paid on it?
Q. ' You mean to the real estate company?.
Q. Yes?
·
A. Ten per cent.
Q. I will ask you to look at the settlement which you
filed and see if you didn't allow $2410.00 commission on that'
sale to the Auction Company?" . .
A. $2400.00 on a $12,500.00 sale?
p~g~ .62
_.Q. Yes, .sir? ..·: .. , 1 ,
.
·
,
-;
A. .That is not co,i\ect, Mr. Campbell.
Q. If the record sh9ws '.th~~ at the ,Cle,rk' ~ Office there
is an error in it then?
A. Yes.
Q. How much did you realize from the sale of the entire
Kenton property? And I mean by that not only the Kent lanq,
but the Wood land, all the adjoining properties?
·· ·
A. The-, Kenton·· farm was · appraised at $90,000.00,
based on 1507 acres. It was found afterwards that it really
contained 1251.54. acres .. · :Notw.i.thsta·nding that, we obtained
for the Kenton farm, in.eluding the Wood Ian~. $.92,965.85;
notwithstanding that it fell short 25 5 acres. ·
·
·
. ; ·. ·Q.:. \\fas that the . net_ or .the gross pric;:e?
"A. Gross price. . . . . .. .
..
,
Q. What _came off of .that to make th~ net p~ice? .
·
A. Ten per cent com!11ission.

t·
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Q.
A.

To whom?
Sam Crockett's firm.

That was paid to Sam Crock-

ett.

Q. Then, in addition to that ten per cent, did the Execu··
tors also charge a commission on that fund?
A. Yes, sir.
Q. Now, Mr. Thomas, Mr. Simmerman thought he had
approximately 1500 acres down there, did he not?
A. Yes. sir, it was assessed at that.
page 63 ~ Q. It was assessed at that on his land books. and
that was the figures he always carried in his _mind
when he talked to you about it? .
A. I think he said fifteen hundred,
Q. And it was 250 acres short of that amount?
A. That's right, yes.
Q. Mr. Thomas, the Executors paid straight ten per cent
commission?
A. That's right.
Q. On the sale of all of the real estate?
A. Except the home over here.
Q. There will be no commission on that?
Q. And two or three other little pieces, didn't amount to
much, one $110.00, one $200.00, and one $59.00. Just some
odds and ends down there.
Q. Mr. Thomas, I ~ill ask you if you will be good
enough aft~r you have completed your deposition to look at the
record in the Clerk's Office on that commission charged to this
High Bridge sale and see if it is not $2410.00?
A. Yes.
By Mr. Shaffer:
Haven't you a record showing what you paid?
CROSS-EXAMINATION
By J. C. Shaffer:

Q. \llith reference to this tax proposition in Washington,. is it your opinion that the estate had already paid the Federal Government more than is due the Federal Government?
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A. I think we paid them may be a few h~ndred dollars
more, Mr. Shaffer.
Q. With reference to Mrs. Simmerman's interest
page 64 r in the real estat~. I believe it was your position th~t
as far as you was concerned that it would be satisfactory to commute her dower provided she got he~ d~wer in
·
one-third of the real estate?
A. That's correct, yes, sir.
Q. And that you would oppos~ it if she got ap.y IJlPr.e
than her dower in one-third of the real estate?
A. That's corre.ct,
Q. And that she would only in that case receive the income from the fund 1
A. That's right.
Q. Thereby delaying the charity clause until her n~marriage or her death?
A. That's right.
Signature waived.
The witness HENRY POSTON, -being first duly sworn,
deposes and says:

DIRECT EXAMINATION
By S. B. Campbell:
Q. Please state your age, residence and occupation?
A. I am fifty-seven years old. I have no home, I boa:t.d
in East Wyth~ville. My 0.ccupatiot_1 is Foreman for the Town.
Q.. Before ,you were Fore.man for the town were yqu
ever employed by Mr. George W. Simmerman?
A. Yes, sir.
Q. How long were you employed by him?
A. From the r 5th of September, r 930, until his death.
1939 in June.
Q. What was your position with Mr. Simmerpage 65 } man?
A. I helped to tend to his stock, -raised fowls for
him, I didn't work for him on the farm as the other men. I
raisep fowls for him on the half, ·helped look after his hands,
kept his fences up. I didn't work, as a -hand out on ,the .fa.r,m ..
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Q. Did you live on the Kenton farm?
A. Yes, sir.
Q. During the time that you were working for Mr. Sim·merman di1 he talk with you about the property that he owned and its value?
A. He did, yes, sir.
Q. Did he do this frequently, or not?
A. Yes, sir; he usually would bring up the conversation
about his value, what he was worth.
Q. How shortly before his death do you suppose it was
that he last talked to you about the value of the property he
·owned?
A. Well, I don't know as I could say the exact month.
but I wquld say six or eight months before he died, because he
usually lov~d to talk about it, what he was worth.
Q. Did he tell you how much he estimates he was worth?
By Mr. Sh:1:ffer:
Your Honor, that testimony throws no light on the questions before this Court.
By Mr. Campbell:
Your Honor, please. we think that eviden.ce is mo~t material on this ground, that if the testator thought he was worth
a great de:il more money than he was it would explain this
strange provision in his will.
By Mr. Shaffer:
That doesn't affect the charitable ·ctause in this will. That
is not the question before the Court as to the value he· placed
on his estate. The question is as to whether or
page 66
not the estate is sufficient, which is now in the
hands of the Executors to carry (?Ut his will.

r

Statement by the Court.
There is no ambiguity in any clause of the will to be e~plained by parole evidence, as to the intention of the testator,
. as to the class of beneficiaries contained in the will, or as to the
details of rhe trust createc! by the will, but the Court is of the
opinion that on the question of the practical possibility_ of, ca~-
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rying out this bequest that parole evidence .confined entirely to
what he thought about the amount of his estate would be relevant as throwing light upon the intention of the testator to
establish a home· to be named after him, for aged persons in the
County of Wythe, and this class of evidence can be introduced
for that purpose only.

Q. Now, Mr. Poston, answer the question as to what he
told you as to what he was worth?
A. He never would mention any amount of dollars, but
the only things he would say he was worth a half a million
dollars.
Q. He didn't say $526,000.00 or anything like that?
A. No, sir, he would just say, "I am worth a half a million dollars''.
Q. Do you know hew he valued his Kenton farm?
A. He had different prices. He valued the bottom at
about $500.00 an acre.
Q. About how many acres of bottom land?
A. Three hundred and ninety nine, I think.
Q. Do you know what he valued the up-land at?
A. About two and a half.
page 67 r Q. You mecln $250.~o?
A. Yes, sir, $250.09. ·
Q. Did he ever say any.thing to you about having refused an offer on his property?
A. Yes, sir; · he said, in the sale, he mentioned what it
brought,. p·art of it $300.00 and part of it. $225~00, and he
said he wouldn't take that for it now that it was worth more.
Q. -At one time .he ·had a·n auction ~ale held?
A. ··yes, :sir.
Q. And was that ~hat)1e was referring to? .
A. Yes, sir; that's right~·
Q. ,~nd .when he t2lked to you afterwards about it, was
it then that he said the land was worth more than the $.3 oor.90
and the $225.00?
'··.
A. · Yes, ·sir.
Q. Did he mention this to you more than once~ that -it
was worth more than that?
A. Yes, sir. Yes, sir; I would say time after time he did.
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·Q.

Did you -ever hear him compare ihimseH to ·anybody
else -in the ·County as to his wealth?
A. Well, yes, when Mr. Harman in Pufaski, Mr. ~mig
Harman died, \he was telling me a~out him dying, about his
death and he said he was the 1'ichest far-mer in Pulaski :and ihe
was the richest farmer in Wythe County. He says, "I .am
wor.th about a half million .4ollars and I -suppose he was worth
a little more than that". He mentioned that to me.
CROSS EXAMINATION
By J. C. Shaffer:

Q.

I believe you .said Mr. Simmerman said that
he was probably the wealthiest farmer of Wythe
County?
A. Yes, sir, .that's what he said.
Q. Probably that was true?
A. I couldn't .say.
Q. When you was talking to him he was down on the
farm and he was boasting, more or less, about what he was
worth, was he not?
A. I couldn't say, but that is what he would say.
Q. You couldn't say?
A. No, sir; I couldn't saY. · whether he was boasting or
not.
Q. He talked about his bottom land at $500.00 an acre.
At that time you know that was a fictitious price for land?
A. Now, when be talked that it w.as when Mr. Carter
was doing some surveying in the bo.ttom and wanted to buy it
and he told me he had priced it at $500.00 but would giv~
him no option.
Q. That was twenty years ago?
A. I don't know.
Q. That was about when Mr. Carter was buying and
leasing land in Wythe County?
A. Yes.
Q. And that was when he made that statement that he
priced it to Mr. Carter?
A. That's 'right.
Q. You know it to be a fact, do you not. that th&e was
page 68

~
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bottom land adjoining his, sold just a few years before bis
death, in which he bid on that land and it was sold at something like $100.00 an acre, wasn't it?
A. Yes, it was, but his belief on that, he thought Mr.
·
Carter was going to put a larg,e plant on there.
Q. The land was adjoining his and he bid and
page 69 r didn't exceed $100.00 an acre?
A. Yes, sir; that's right.
Q. That is bottom land adjoining his bottom land, isn't
·
that true?
A. \Veil, I don't know as it joined him.
Q. He said he would like to have that tract of land
didn't he?
.
A. Yes, sir, he said that.
Q. And still bid abcut one-fifth of what he said his land
was wo~h. Is that cone.ct?
_A. I .rnppose so.
Q. There was some two hundred acres of the McGavock land ~old joining hir farm, which was as good as his,
wasn't it, Mr. Poston?
A. It didn't exactly join his farm.
Q. Right there in the neighborhood?
A. Yes, in the neighborhood.
Q. I believe he bid on that land?
A. I don't know, I couldn't say.
Q. That land brought just a little over $ 100.00 an acre,
didn't it?
A. I don't know.

EXAMINATION BY THE COURT
Q. When did he have this conversation with you relative to comparing his wealth with· the wealth of Colonel Har··
man?
A. That was just at the time that Colonel Harman died.
Q. You don't know when?
A. No, I don't know the date, but it. was at the time of
his death.

page 70 ~

RE-DIRECT EXAMINATION
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By Mr. Campbell:

Q. Mr. Poston, you were asked on cross-ex~mination
about the price that Mr. Simmerman had put on his property
to Mr. Carter. It was in later years that he told you about
this, as I understand it?
A. \Vell, it was along 'about the time that Mr. Carter
was having this work done on his land; he done a lot of surveying on it and he said that Mr. Carter had asked him to
price it. I don't recollect the year.
Q. Ir was while you were working there?
A. Yes, sir.
Q. V/hen did you go there to ·work?
A. The 15th of September, 1930.
Q. Mr. Shaffer asked you if that wasn't about twenty
years ago.
.
A. No, it has only been eight years or something like
that.
Q. But it hasn't been twenty years?
A. No.
Q. Now, Mr. Poston, at the time Mr. Simmerman was
talking to you about those values on his property, did you
understand that that was the value he put on the property as
of the time that he was talking to you, that at that particular
time he valued it at those prices?
A. When he was talking to me.
Q. And his last conversation with you was about six or
eight months before his death?
A. I couldn't say exactly the month, but it wasn't so
long before his death.
Signature waived.
page 71

t

E. D. BOURNE, another witness of lawful age.
being first duly sworn, deposes and says:
DIRECT-EXAMINATION

By S. B. Campbell:

Q. Please state your age, residence and occupation?
A. I was born in 1881, July 21; live on Fouth Avenur.
Wytheville, Va.
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Q. Occupation?
A. Farmer.
Q. What kin, if any, were you to the late George W.
Simmerman?
·A. Nephew.·
Q. Were you also connected with him in any other way?
A. No, just associated with him right much. Yes, of
course, we were brother-in-laws, he and I married sisters.
Q. Mr. Bourne, did Mr. Simmerman ever talk to you
about the value of his estate, or how much he was worth?
A. Yes, sir.
Q. Did he do this frequently or not?
A. Often, often. He boarded with me about a year, and
I was thrown with him at night and talked to him a lot about
it.
Q. What did he tell you about his estate, and what did
he value his prop~~ty at?
A. Well, he talked often of five or six hundred thousand
dollars, and I really thought that he was worth it. I had no
way of knowing, but I did think it.
Q. Was he firmly convinced that he was worth between
five and six hundred thousand dollars?
·
A. I believe he did, his land and all.
A. Did he ever tell you what he valued the Keµton land
at?
A. I don't know as he did that particular farm,
page 72 r but just speaking of his wealth in general, he spoke
of his wealth, and I was under that impression
that-in other words, he wasn't worth what I thought he was
worth.
Q. You believed him when he said he was worth from
five to six hundred thousand dollars?
A. He was very economical and I thought from the way
he lived he probably was.
Q. Did he ever say anything to you about the fact that
he saved money all along?
A. Yes, he would always say, "Son, thes~ little things
is what counts, look after the little things and the big things
will take care of themselves".
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Q. Did he ever speak to you about how much other
people were worth in comparison to himself?
A. Oh, yes, sir; he would say-I was a small potato-he
would say ··he isn't worth over forty thousand dollars", and I
would say, 'Hold on' do you know your nephew isn't worth
near so much?" And he would say, "That's so, I hadn't
thought of that."

By the Court:

I want the evidence confined to a reasonable time before
the making of the will.
· Q. About how short a time before his death did he make
statements to you that he was worth from five to six hundred
thousand do Ila.rs?
A. I suppose it had been about a year. I hadn't talked to
him so much up to about a year.
Q. But up to ·a year he had these conversations?

· A.

Yes, sir.

page 73 ~

CROSS EXAMINATIIN
.
.

By Mr. Shaffer:

Q. Mr. Simmerman made the most of his estate himself,
didn't he?
A. So far as I know.
Q. He didn't inherit it?
A. Yes, sir; he inherited the Cripple Creek farm that bad
a lot of mineral on it.
Q. Other than the Cripple Creek farm he had accumulated his estate? himself?
A. Yes, sir.
Q. He was an unusually good business man?
A. I think so.
Q. I-;e had an unusually_ good mind, did he not?
A. Yes, sir.
Q. And he knew the value of real estate as well as any
man in Wythe County?
A. He probably did. I think he put lots of value on
this Kent place. He refused some-I don't remember the d9l~
lars at all.
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Q. But he. did know: the value of real estate?
A. I don't know, I guess he did. I know he kept it till
he died, so I suppose he did.
Q.. He: put more: value. on. his property than he did on
other people's property that. was just as good·?
A. I don't know about- that. Of course he had a good
farm and he probably-I think it was up for ·sale one time, and,
of course, he figured-in other words, be thought he was worth
more money than be. proved it was worth.
Q. He knew the value of lands?
A. [ suppose. he did, butpage 74. ~ By Mr. Campbell:

Q. You were going to say, but, what?
A. At the time his farm was- up for sale he figured it was
worth more money than it brought.

By Mr. Shaffer:

Q.
A.

Q.
A.

He paid a.bout $·50,000.00 for it?
No, he wouldn~t have taken that.
He paid that?
I think so.
RE-DIRECT EXAMINATION

By S. B. Campbell:
Q. Mr.. Bourne~ he did value his!land ~igher than he valued other land?
A~ Sure~ sure, he: had'. a good opinion of- it.
Q. You were asked about whether he inherited. anything
and you. spoke about the Cripple Creek farm. Do you know
how much he sold the mineral for?
A. No, sir; I don~t~
Q. Do you know whether- it was a large or small. sum?
A. I don't know.
Q. But he did inherit that property and it was commonly reported that he sold advantageously?
.
A. Yes, sir. And it was genera.Uy thought, and l undersand he was a.very wealthy man. I thought so.
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RE-CROSS EXAMINATION
By Mr. Shaffer:
Q. Mr. Simmerman knew when land was in good condition, did he not?
A. i don't know whether he did or not.
Q. He was a good farmer?
page 7 5 ~ A. Not altogether.
Q. He had very much run down his farm?
A. He probably had the lower end of it.
Q. The lower end was run down very much?
A. Some what.
Q. And this end of his farm was in broom-sage, the large
part of it?
A. Yes, sir; some broom-sage.
Q. And thorn bushes?

A. -Yes.
Q. The· inside fences were practically all gone
A. His fences-for the last four or five years I hadn't
been around on the place much since I moved away.
Q. He had moved away and his residence on the farm
was in a very bad condition on the farm?
A. I guess it was.
RE-RE-DIRECT EXAMINATION
By Mr. Campbell:
Q. Notwithstanding all these things, he still valued his
estate in excess of half a million dollars?
A. Yes, I haven't any idea he would have sold it at all
for any such price.
Signature waived.
S. T. BOURNE, another witness of lawful age, being
first duly sworn, deposes and says:
DIRECT EXAMINATION
By S. B. Campbell:
Q.

Mr. Bourne, state your age, r~sidence and occupation?
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A. My age, sixty-eight. farmer, Wythe County.
Q. How close did you live to Mr. George W. Simmerman, when he lived on his farm?
A. Just about what you call a good mile, I would
page 76 ~ say.
Q. How close did your brother Ed Bourne. live?
A. He lived about a mile. and a half or two miles probably.
Q. You, I believe, are a nephew of Mr. George Si~merman?
A. Yes, sir;
Q. Your mother was a Simmerman?
A. Yes, sir, his sister. ,
Q. Mr. Bourne, did Mr. Simmerman ever talk with you
about the value of his property and how much he was worth?
And if so, what did he say along those lines?
A. No, sir; he never did touch on that to me, what he
was worth and all, I thought ~e was worth about what heObjection by Mr. -Shaffer.

Q.
A.
Q.

The question is what Mr. Simmerman told you?
·
He never touched on that to me.
Did he compare his wealth with that of other people'?

By Mr. Shaffer:
I object to the question, it is leading.
By the Court:
The· question is leading.
By Mr. Campbell:
I will withdraw it.
By Mr. Shaffer:
He said he never discussed it.
By the Court:
The question is leading, and I have stated several times,
the only relevancy of this proof would be the value that he,
George W. Simmerman, placed on his estate at a reasonable

9<i~

Supreme, ~ourt

ot' Appea·ls; ofr Vfrginiiar,.

.~ Y..' Boume._;
time before.. tlie,·executfo>ntoffffis"wHt,;. and<tbe :ttstimt9ny of the
wrtneSS"WOUld !}ie,-in:direct· Oil'•tliat; lt 1mattersr,nc,>t'"Wliat tlie• real
value was so far as this case is con<terried, but., wha:t; tl:ie= testatOlir
thought' it:·was.-·
Q~ Now, Mr. Bourne, the questiam:nl· amias~~
page· 77' p~ is~wliat··Mfr Siimnerman'.lsaid'.'to.yoU'.at any time
abmrt :the•·valu:e .of Fhm:. property•?;
A. I never heard him discuss the value more tha.n I hea.rd::
limr Sa'}7',.. lier liad 'Oft'e. of.~ tHer·· 1:iest· farms•: in., W.;ythe,• County; he
thought a whole lot of it, something. like that?
Q. That is all you ever heard him say? '

A.

Yes, sir.

CROS'S-~E*AMINATION:
By J. C. Shaffer:
~

A~

Mr~ Simmerman.. was a good-business ..man, wasn't he?
rdon't know. He inherited ·some.

Q. He had that reputation ofibeiitg atgoa,d business,.man?
A... He, took.cate.o.f.; whati he .made, he .. didn't throw. anything away.
Qr. He.knew. tbe.·valua-.of farm lands?·
A. I couldn'i say about that, but he knew the valire of a
dollar.
Q. You knew the: cooditfo>n. of. his farm.. You have
been on the farm, haven\ you?
A. Many a time.
Q. The lower ~nd of the farm.: was worn. ..out?
A. That was the Woods place.
Q. It had not been kept in condition?:
A. Not like it should have been, the.Woods-part..
Q. And was in very bad condition?
A. The lower part, not the Kent land. "PHe" Kient•-lan~,
was mighty good land in the bottom:s.~and..uB.land too, a1lot of
it up around the creek was broom-sagey and thorn bushy.
Q. A great deal of his farm, including a part'ot·tlie··bo:r.;.
tom, was..i0t·,hroomr-saggl
A.! It e~act· i1i1 w.as., C)f. cou,rse). ypu.. find .. that
pager· 78, ~-- btioom~sage~:in the bestir land.in, \¥,ypi'e County~.
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· A. And there was thorn bushes all over the Kent
part of the farm?
A. Up next to the creek and abont the BeaV'er Spring,
but in thos-e bottome is mighty nice land, and the land around
the house.
·
Q. And the fen.ces on his farm had all been moved out
from the inside?
A. I don't think he had good fences.
Q. Had very poor fences?
A. I don't think tney was extra.
Q. And his residences on the farm was in very poor condition?
A. I don't know anything about only the mansion
house. Of course, it had gone down.
- RE-DIRECT EXAMINATION
By. Mr. Campbell~

Q.

Mr. Bourne, one question. Do you know of Mr.
Simmerrnafl. refusing $250.00 an acre for part of his land?
By Mr. Shaffer:
Mr. Campbell ought to show that was in a reasonable
time.
By Mr. Campbell:
I am going to show when it was.
A. $225.00, I heard Ed Simmerman bid that.
Q. Was that up-land?
A. It was joining the land we own, up-land; took in
the Beaver spring.
Q. How long ago?
A. I don't know just when he tried to· sell it.
Q. It was before Ed Simmerm.an's death. He
page 79· ~ has been dead about fifteen years?
A. He died in r926, I believe.
RE-CROSS EXAMINATION

By Mr. Shaffer:
Q.

The time when he refused this price that you refer

98

Supreme Court of Appeals of Virginia

B. Mason Bourne
to, was just after the World War Number One, when land was
the very highest?
A. I don't kn·ow about that, but I heard him bid on it,
and Mr. Walter Browning was standing there, and he says.
"That is Ed Simmerman", and I heard him bid $2_25.00 an
acre.
Q. \iJasn't that just after the World War?
A. I don't remember.
A. An auction sale?
A. He tried to sell the whole farm ..
Q. The sale was a failure?
A. He could have ~old this to Ed Simmerman if he had
taken the $225.00 an acr?..
Q. Just a tract off?
A. Yes, sir.
Signature waived.
B. MASON BOURNE, another witness of. la.wful age,
being first duly sworn, deposes and says:
DIRECT EXAMINATION·
By S. B. Campbell:

Q.
A.

Please state your age, residence and occupation?
Sixty years old, live on the farm in Wythe County.
Q. You are a brother to the other two Messrs. Bourne
who have testified in this case?
A. Yes, sir.
page Bo r Q. Did your. Uncle Geo. W. Simmerman discuss
with you, or talk in your presen.ce about how
much he was worth, or the value of his property?
A. He said the main. farm, he- valued the main farm at
$ I oo ooo. oo, he said "that doesn't include the Woods farm
and another tract the Chenault tracf '.
Q. The Kent land he put at about 900 acres?
A. Nine hundred acres, yes, sir, about five hundred in the
other, I think the Woods Farm , something like that.
Q. Now, did he ever tell you about how much he was
worth?
A. Well, he led me to believe-
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By Mr. Shaffer:
I object to that.
By the Court:
Just "sk. the direct unequivocal question, if he told you
the amount of his wealth at a reasonable time.
· A.

No he didn't.

By Mr. Shaffer:
I object.
By the Court:
Sustain the objection as it is a leading question. The only
question th2t is relative in the case is what he told him.

Q. Just say what he told you, Mr. Bourne, please sir.
A. Now, I wasn't in touch with him in his last years.
He was with me right much during his second wife's life time;
he was· down there. He moved to town. Ed was associated
with him more.
Q. He spoke of his Kent farm. At that time he did not
ownBy Mr. Shaffer:
Objection.
By Court:
Sustain objection.
By Mr. Campbell:
We except.
He was worth over half a million.
What did he say that led you to believe that?
A. His various values on his property, and the
way his cattle sold. Of course that was during the boom days;
his cattle would bring. as much as $ r 8,000.00, and he always
spoke of things in large numbers. He would speak of some
body, probably say "he is .3: good _liver".
A.

page 81

r Q.

.
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By Mr. Shaffer::
Objection.
By the Court:
Just get it f~ the ~ecerd.

A.

He would say, "he is a good liver probably worth
It was embarrassing t0 me because I 1didn't
know exactly whether I was worth the interest .on $50,000.00.
being a nephew of his.
·
Q. Mr. Bourne, please state this, whether Mr. 'Shnmerman expressed himself as if a man who was worth ,only forty orfifty thousand dollars being worth anything.?
·
A. · Just .a good ·Hwer, ·say the w.as just :a igoo.d J.riV:ei:.
Q. And did he i:egard an ,estate ,of that :amount worth
anything at all?
A. Just a good ·Jiver.
~y the Court:
For the purpose of the ncord l ·sustain the objections, but
wil'l permit the last question if it is couppled with a con-versa.:.
tion with Mr. Ge.orge W. Simmerman within a reasonable
time before the execution o'f this will?
Q. As to that, Mr.· Bourne, on his expressi~n of his opinion of an estate of forty or fifty thousand dollars, ·how sh<i>rtl•y
.before his death would you. say that he had said this to you on
any occasion?
A. I don't remember, probably six to eight or
page 82 r twelve months, something like that. Say, if a mart
would die, so and so, that would rbe on his mind
because h-? would think of his own age, and he would bring
up those questions.
·

, $50,000.00".

By Mr. Shaffer:
I objer-t :to that evidencze. Irt :thl!o-ws no 11ight on this case.

,Ry nhe ,Court:
Sustain ·objection.
]31y Mr. Camip,bell:

The statements that he made as to forty or fifty .thousand
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dollars of being only. a good liver were. up to. six or eight
months before his death.
By the Court:

The objection to this statement is sustained. It is· based
on which he said of other people as to his estimates of his own
worth.
CROSS EXAMINATION
By Mr. Shaffer:

Q. · Mr. Simmerman was a· good business man?
A. It depends on what you call good business. . He was
a· good saver,- he saved· every penny he got.
Q. He was ·regarded· as a good business man?
A. Good saver.
Q. He had an unusually ·good· and bright ·mind?
A. Yes, along money lines.
Q. He· knew the value of lands?
A. · Yes, he did.
Q. There was a tract of bottom land- sold adjoining· him,
similar land to his land -2nd he ·-bid aboi1t: $ I oo·~oo an acre on
it, did he not?
·A. I didn't hear about that. But his land I figured W3S
·better quality than most any adjoining it.
Q. ·The bottom lan~·was just a& good?
page 83 ~ A. Not necessarily~ you take the Woods farm,
may be the other fellow might think his· farm as
good.
,
· Q. I am talking about· bottom land that was.,-bought by
Burt Dunford, he bid ·against Burt Dunford?
A. I don't know that.
Q. Have you been on his farm· the·last few·years?
A. Yes, sir.
Q. · · The lower :end of his. farm- was: practically· worn out?
A. Run down:right much.
Q. And no fences on it?
. ·
A. He owned the entire farm, he kept his out_ side fences
up and the inside he let them go because he didn't·need them.
Just. let his- stock all .run together.
1

1
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Q. 1 he give hundred acres of the lower end of his farm
was washed in gulleys and grown up in briars and bushes, was
it not?
A. That end of the estate, I haven't been on that in
twenty-five years. I was down there before his death and during the sale. I had some .cattle down there.
Q. This end of his farm, the Kenf land, the inside fences
were all torn out on that farm?
A. Yes, sir.
Q. The cattle all running together?
A. Yes.
Q. And the most of that had grown up in broom-sage.
had it not?
A. I didn't see so much broom-sage, just on steep points.
I often thought if he would lime it he could get shut of it, but
he didn't.
Q. But they burned the broom-sage off the lower end?
A. I don't know .
. page 84 r Q. A great many thorn brushes all over it?
A. On those steep places they were, but the other,
the lower part kept up pretty well.
Q. His residence was in bad shape?
A.

Yes, sir.

Q. That farm is very inconveniently located with reference to getting to it.
A. To live on it would be very inconvenient.
By the Court:
The Court has ruled out all of the witness' evidence, and
evidently tl1e attorney is introducing him as his own witness on
the value of the Simmerman property, as to its physical condition. That is not the question in the case. It might be possibly a rem"Ote analogy between the real value of the place and
the value placed upon it by the testator, but that is a mere
· what the testator had in mind when he made· the bequest as to
inference a ~d the whole purpose of this evidence is to show
his worth.
By Mr. Shaffer:
Your Honor, please, I take this position, that Mr. Sim-
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merman knowing the v·alue of the land and being a good businessman, that he knew th<:' value of his land and any value that
he might say in a joking way, was just boasting, or something
of that kind, and means nothing in this case because Mr. Simmerman knew the value of land and he knew what his estate
was really and actually worth.
By the Court:
It might possibly b~ introduced on the reasoning that !
have just advanced, but he made this statement to prove that:
he was a good business man and would accentuate
page 85 r the statement as to his belief as_ to being worth h~lf
a million dollars or more.
RE-DIRECT EXAMINATION
By Mr. Campbell:
Q. Mr. Bourne, Mr. Simmerman grazed practically his
whole farm at Kenton?
A. Yes, sir. All the Kent farm.
Q. And in grazing it is not necessary to have any interior
·
fences?
A. No, sir.
Signature waived.
R. M. KABRICH, another witness of lawful age, beimi
first duly sworn, deposes and says:
DIRECT EXAMINATION
By S. B. Campbell:

Q. Please state your age, residence and occupation?
A. Fifty three, Wytheville, farmer and nurseryman.
Q. What kind, if any, are you to Mr. George W. Simmerman?
A. .Great-nephew.
Q. Mr. Kabrich, did you at any time hear Mr. Simmer··
1,11an say that he expected to be worth a million dollars?

By Mr. Shaffer:
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Your·Honor, please, I.object to. that; what a .man says he
expects to be worth.
By Mr. Campbell:
The· conversation that. we asked -about took place twenty
years ago. in which Mr. Simmerman state_9-how.-much ·he was
then worth and what he expected to be worth. Now. it is a
question whether your Honor (interrupted)
By the Court:
I. think it is too remote.
page_ 86

r By Mr.

Campbell:

We save the point, that the wimess then said he
was worth more than a q~arter. million dollars -and expected to
be worth more than a million dollars.
Signature waived.
W. C. THOMAS, recalled.

RE-CROSS EXAMINATION:
By J.C. Shaffer:

Q. Mr. Thomas, how long have you represented Mr.
Simmerman. as attorney, before.his death?
A. I did work for him probably five. years. before his
death.
Q. Did he come to your office- very: frequently and discuss business matters with you?
A. Yes, sir.
Q.. I wish you would tell the Court what kind.of a business man Mr. Simmerman was?'
A. He was ..regarded as a good 'farmer, but he never improved his land· any, he was more concerned with' making
money off of the farm.
Q. How.about his mentality? Was he- a man·of good
mind?
A. I ~regarded "him so.
Q. Was he regarded as a good business man?.
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A.

As most of us know, he got in several rather expensive business transactions ~everal years ago, but out side of that,
of course, he bought a farm in Tazewell, a Henager farm, he
had considerable litigation, lost some money there, and some
other cases not necessary to mention here.
Q. Did Mr. Simm'?rman own valuable lands in this
County?
A. He did, J think.
page 87 r Q. Did you represent him at the time the land
was sold in the bottom adjoining him, the Dunford land, ~hat was bought by Burt Dunford?
A. Yes, sir, I was doing some work for him about that
time.
Q. I believe he was a bidder on that, was he not?
A. I think Jake McGavock tried to sell it to him.
Q. D" you remember what that land sold for?
A. I think it sold for about $ 1 20. oo an acre. I ought
to 'know, I wrote the deed, I haven't that with me; I wouldn't
be positive about that. ' I might say in discussing it, that McGavock land, about two hundred acres, I made the McGavocks
a loan and had my Federal appraiser on that land. Of course,
that was a few years after World War number one. The appraisers valued that at $200.00 an acre. I don't pretend to be
an expert _iudge of land, although I do know most of the farms
in Wythe County, land considered as good as any in Southwest
Virginia.
By Mr. Campbell:
This ouestion objected to. The question 1s as to what
Mr. Simmc~man thought his land was worth.
By the Court:
There might be a remote analogy between that and it
.could be used in testing the sincerety of his statement proven
that he was worth half a million dopars. For the present I
will admit it.
A. - This land is just: a short distance from Mr. Simmerman's land, just the creek and some wood-land. It may be 1
little better.
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Q. o:.d Mr. Simmerman consider buying that land?
A. ·1 understand he talked to Mr. - (interrupted)

page 88

~

By ~r. Campbell:

I object to that as being what Mr. Simmerman said
to some one else.
By the Court:
Sustain objection.
Did he talk to you about the purchase of the land?
I can't recall that he did.
How about the Dunford land?
A. That's what we are talking about.
Q. That was sold at auction. wasn't it?
A. No, sir, private sale.
Q. But Mr. Simmerman considered buying that land?
A. I don't know personally about that.
Q. Mr. Thomas, t3ke the lower end of Mr. Simmerman's farm, the land they call the Woods land, what was the
condition of thadand?
A. It looked to me like it was worn out, been farmed
.continuously.
Q. You sold that land at auction, did you not?
A. Yes, sir.
Q. · What "kind of orice did it bring on an average per
acre?
A. Thirty or forty dollars per acre?
Q. You considered that a good price for it?
A. The shape it was in.
Q. Take this end of the land, the Kent farm, what was
the condition of that farm?
A. It wasn't in as good condition as it was some fifteen
or twenty yea~s ago. Quit~ a, good deal of broom-sage on it;
buildings. had become dilapidated, of course, we know it over·flows up to the springhouse every few years. It had no cattle
barns on it, the stable was rather dilapidated, and
page 8 9 r very few inside fences.
Q. It was in bad condition?
A. Yes, sir. I have been going on that farm for thirty·
Q.
A.
Q.
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five or forty years.
some years ago.

I had several wealthy men to look at it

RE-DIRECT EXAMINATION
By Mr. Campbell:

Q. Mr. Thomas, thirty-five years ago it over-flowed just
as much as it does now, didn't it?
A. I don't know about that. Some times the whole
bottom is covered.
Q. Has it come to vour knowledge that the whole bottom is covered about once a year?
A. I wouldn't say once a year, every ·two or three years.
Q. That condition has existed ever since you have
,, known it?
A. I suppose it has.
Q. Nothing made it worse now ·until the last two freshets?
A. I can't tell you, I didn't go to look at it; I am just
telling what I. heard people say.
Q. Te11 us what you know about it. That is what WC
are interetsed in, 1n the last twelve or thirteen years; you hav~
been talking about there have been no fences on that place?
A. No, sir.
Q. Mr. Simmerman grazed it all, ran his stock ·over
practically all of it?
A. Yes, sir.
Q. I J:>elieve the bottoms are in two fields?
A. Of two hundred acres each.
page 90 ~ Q. And tho~e had been used for grazing bound-.
aries since no body could remember to the contrary, hadn't they?
A. I don't know whether Carter plowed them about
fifty years ago or not.
Q. Now, Mr. Thomas, you spoke of .cattle barns. Do
you remember when ther~ was a cattle barn .on that farm?
A. I don't remember ever having seen it.
Q. So the condition as to cattle barn and over-flow and
fences at the time of Mr. Simmerrrian's death, was practically
what it had been in years preceding it?
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A. I think so, I couldn't see any improvement.
Q. .i\'lr. Shaffer asked you about Mr. Simmerrµan being
a good business man. Mr. Simmerman, you said was a good
business man and saving. That was a fact, was it not?
A. Yes, he was economical, thrifty.
Q. He also asked you if Mr. Simmerman rather prided
himself on the fact that he did save money?
A. Yes, he was right proud of his achievements. along
that line, I think.
Q. You had heard him speak of how much he had made
by his own efforts?
A. Yes, I had heard him speak about how much he lost ..
too.
Q. We will come to that in a minute. How about the
Henegar deal? When w2s that?
A. I think 1892.
Q. And at that time he had some litigation over the?
Henegar farm in Tazewell County, in which he was represented by Captain Blair?
A. I understood he got dissatisfied with it be·
page 9 I t cause it had a graveyard on it, and it .cost him
thirty or thirty-five thousand dollars to get out of
it, and he didn't get the farm.
Q. Mr. Thomas, a little arithmetic shows that was over
fifty years ago?
A. I guess it does.
Q. He was a very voung man then.
A. Yes.
Q. Mr. Thomas, did you ever have any persons who
made any offers to Mr. Simmerman on his farm?
A. I have had two wealthy men ·on there, Mr. Campbell.
One was from Atlanta and one from Birmingham, that looked
at it and said it was a pretty farm, but I never could get an
offer from them. Mr. Wohlford had it for sale. I never knew
of Mr. Simmerman having an offer on the whole farm.
Q. Mr. Thomas, you spoke of the McGavock land.
That land was appraised at $200.00 an acre?
A. That was for the purpose of a loan. The people
that appraised it was supposed to know their business.

1·
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Q. This was immediately after the war. There were
only sixty acres in the McGavoc~ farm?
A. Between the creek and the railroad, I don't. know the
acreage.
Q. I will ask you to examine the deeds and see if there is
only sixty ~cres of bottom land?
A. May be I .got my acres mixed up with the appraisement. I think Burt Dunford bought about fifty and sixty
acres.
Q. Didn't Burt Dunford buy sixty acres at
page 92 ~ $ 120.00?
A. Since you refresh my memory, I believe the
McGavock land was sixty acres.
Q. There was 200 acres in the farm to which that sixty
acres was attached. It was appraised at $200.00 an acre?
A. I think Mr. McGavock had more than that. I made
Jake McGavock a loan for $25,000.00 on the Sayers farm. I
think there is some four or :five hundred acres in ·it, but this
sixty acres :·was appraised at ·$200~·0·0. a1i acre. · I think the
whole fam1 would have had to have been appraised at. $50,000.00 in order for me to obtain the loan. That was the John
D. ·Sayers farm .. _. ·
Q. Now, Mr. ·Thomas, you were asked whether Mt.
Simmerman knew the value of real estate. He was a man who
valued what he owned higher than he did ·what other people
owned, wasn't he?
A. My experience in getting loans on land, there is about
·
three values, a bargain valueQ. I have asked a pcint blank question. If you will answer that then you can philosophize on that. Didn't Mr. Simmerman value land that he owned higher than what other
people owned?
A. I think he valued it very much higher. He put what
you call a sentimental value, and there is a bargain value and a
commercial value.
- E){AMINATION BY THE COURT

Q. No·~, Mr. Thomas, I want ·some figures in r<;>Und
numbers, kindly segregated and in the record at this stage ... As
I understand it, you claim that this residuary fund would

1 1o

Supreme Court of Appeals of Virginia

\.V. C. Thomas, recalled
amount in round numbers to $102,000.00, in round numbers.
you can just answer the question yes or no?
page 93 r A. I think that's right, yes sir.
Q. I further understand that there are a good
many deductions to be made from this amount regardless of
the decision of the Court. What amount would that reduce
this residuary amount to in round numbers?
A. About five hundred dollars, I think.

RE-CROSS EXAMINATION
By Mr. Shaffer:

Q. You figure taking in the house at $20,000.'oo? ·
A. I can make that clear to you. The fund would bc$87,240.90, and in addition to that we have the home and
the prospect of $3,000.00 more.
By the Court:
.

..

Q. What would be the dower interest in the ·hom'e?
A. I haven't included that, in settling with the wid°'v
that is .counted out.
Q. Well, that would reduce the residuary fund to what·
amount?
·
A. $87,000.00 and the value of the home at $20,000.00, plus the $3,000.00 at Robert Simmerman's death.
Round numbers $90,900.00 and the home over here.

RE-DIRECT EXAMINATION
By Mr:. Campbell:

Q~ Have the Executors charged any commissions on the
$20,000.00 for the home?
A. yes, sir; that. has been counted out.
Q. And you haven't though~ allowed enough for attorneys' fees in the tax matt~t?
·
A. No, nor this cas:> either.
Q. And you are putting the home in to the truspage 94 r tees at $20,000.00, whereas the· appraisal of the
estate valued it at only $12,500.00? That is correct?

II

j

l

I

I
I
I

I

!

I

I

W. C. Thomas, Ex'r, et als v. Lula Watts Bryant, et als

rrr

W. C. Thomas, recalled
A. That's correct, yes, sir; and it is also correct that
town property has increased in value in the last two or four
years.
Q. Property such as this?
A. All property. I have had several parties interested iu
this, wanting to know if we are going to sell it. Mr. Simmerman told me the property stood him.-some forty thousand dollars. He paid about $ r 4,000.00, and he remodeled the house
and spent some where around four or five thousand dollars, he
told me. The lot is 160 front by 3 65 depth to Sixth Street.
Q. It is an inside lot?
A. It is on Sixth Street and Fourth Avenue. There is
an alley. It fronts on Fourth Avenue, the rear is on Sixth
Street, the southern boundary on an alley, I wouldn't call that
mim~~.
Q. Mr. Thomas, ycu are in the real estate business and
you know what a corner lot is. I will ask if it is not a lot
that is set at the intersection of two streets?
A. Yes, sir.
Q. This lot is not set at the intier-section of two Streets?
A. No, that's correct.
Q. The $20,000.00 at which the Executors propose to
sell the house and lot that was Mr. Simmerman' s residence, to
the trustees, is a higher price than you have known in your .experience as a real estate agent of any property in the town of
Wytheville selling for, is 1t not?
A. The W. W. Smith property in east Wythepage 95 ~ ville, worth about a half or third of this was sold
for $ 13000.00 a few years ago. I wrote the deed.
Q. And it was re-sold at a loss of fifty per cent?
A. I didn't keep up aft,er that.
Q. And that is the nearest sale of any property that you
can recall of any propertv selling for in the town of Wyth~ville?
A. I can't recall any right now.
Q. Now, Mr. Thomas, that sale is of the house and the
lot only, isn't it?
A. Yes, sir.
_
Q. Twenty thousand poHars, isn't it?
A. Yes, sir.
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Rl;-CROSS EXAMINATION

By Mr. Shaffer:

Q. Isn't there two lots on the back of this lot on Sixth
Street that could be sold off at a good price?
A. About $2500.00, I think.
Q. And still you would have all the land you needed· for
the home?
A. I think so.
Q. That would reduce the $20,000.00 by $2500.00?
A. That's right.
Signature waived.

I, John S. Draper, Juqge of the Circuit Court of Wythe
County, do certify that the foregoing evidence was heard by
me ore tenus at the time ~nd place and for the purposes mentioned in the caption. her~of..
·
.': ..JNP. S. DRAPER, .
:......
Judge.
Fee to Essie B. Marshall, Stenographer, $23.. 00
page 96 ~ Virginia:
In the Circuit Court of Wythe .County.
Lula Watts Bryant, et als
vs.

W. C. Thomas, Executor et als.
The testimony taken ore tenus before Hori. John S.
Draper, Judge of the .said court, on the 26th day .of September,
I 944, at Io o'clock A. M., in the conference room of the
Supreme Court of Appeals of Virginia, Law Library Building,
Richmond, Virginia; to be read in evidence on behalf of the
complainants.
PRESENT:

Hon. John S. Draper,
Judge of the Circuit Court of Wythe
County.
R. A. McIntyre and
S. B. Campbell, ·
Of counsel for complainants.
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James ·W. Phillips
W. C. Thomas, Executor,
In person and by
J.C. Shaffer, Attorney, who is also attorney
for the executrix and the Trustees.
·page 97 } JAMES W. PHILLIPS, a witness called on behalf
of the complainants, being first duly sworn, deposes and says as follows:

DIRECT EXAMINATION
By Mr. Campbell:

Q. Mr. Phillips, please state your age residence and occupation.
A. My age is 43 ; occupation is public welfare executive;
Richmond. Virginia.
Q. What experience have you had in public welfare
matters?
A. I joined the State Welfare Department in 1930, and
·have been with them continuously since in various administratiw .capacities.
Q. Prior to 1930 what experience had you had in connection with any welfare work or legal work?
A. Prior to 1930 I was probation officer of the Juvenile
~ Domestic Relations Court, City of Richmond. Prior to that
time I taught and studied law and passed the Bar.
Q. You bad been a practicing attorney?
A. No, I never have.
Q. You have been licensed to practice?
A. Yes, licensed to practice, but never have.
Q. What is your pnsent position in the Welfare Department.
A. My present position is Director of County
page 9 8 ~ and City Organization.
Q. In that capacity you have oc.casion to visit
and be familiar with various homes for old people in the
State?
A. I review annual r~ports that are submitted to the department yearly, make general observations because of its con-
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nection with old age assist2nce and related problems of care of
the dependents. I have visited in addition the institutions of
the State irregularly over. a period of about ten years.
Q. Do the various institutions for the aged in Virginia
file their reports through your office?
A. Yes. There is a statistical form giving certain data
regarding the population, the expenses, income and related
matters filed with the departme~t annually. This is an old
provision of the public welfare laws and has been rather generally accepted for about thirty years.
Q.. And do these figures come within your knowledge?
A. Yes, I observe them and have some reports here and
have other annual reports in which the data is published.
Q. Have you the reports for the year ending· June 30, ·
1944?

A. I have some reports. They have not all been submitted as yet. I have ten reports and there are approximatelvten out.
Q. From what institutions have you reports?
page 99 ~ A. I have reports from the Elks Home in Bedford-these are not an the proper names; these are
the popular names of .them-the Home for Aged in Charlottesville, the Sunnyside Home in Danville, the Old Folks Home in
Hampton, the Mary Ballantine Home in Norfolk, the Baptist
Home in Richmond, the Episcopal Home in Richmond, the
Confederate Home in Richmond,- the Home for the Incurables.
in Richmond, and the Mary Louise Home in Roanoke.
Q. Will you please give us the number of persons cared
for in each of these homes and the average per capita expense.
Mr. Shaffer:

If Your Honor please, I object ·to the average.
mean of the institutions?

Do you

Mr. Campbell:
I mean of each institution:··
I

Mr. Shaffer:
I thought you meant the average of all of them.
Mr. Campbell:

i
i

I
J

i
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No.

A. Might I explain the index figure I have here is arrived at by dividing the number of persons cared for during .the
year into the operating expenses.
By Mr. McIntyre:
Q. That is, the average?
A. Yes. I mean that is an index figure. You could ar-.
rive at other operating figures, but that is the index figure.
page

I

oo '.· Mr. Shaffer:

If Your Honor please, ] object to that testimony
unless they show that there would be some· similarity between
the home in question and the home proposed to be established
in this case In other words, I don't think it would be proper
to compare a local county home with a State institution and
for that reason I think the figures with reference to a State
institution or probably a national institution would not have
probative v:1lue in this case.
The Court:
The objection is overruled.
While, of .course, in an accurate comparison between different institutions the conditions obtaining in each institution to
make an ac-.. urate comparison would have to be shown as to be
parallel with the proposed George W. Simmerman Home for
the Aged or Infirm, but the evi_dence has probative value in
showing in a general way what it would take per capita to give
aged people support, medical attention and so forth.
By Mr. Campbell:

Q. Will you add to yopr answer the total income of th•!
home as reflected by the figures you have.
A. I will give the list of the homes with th~
page IO I r number of inmates, the operating expenses and this
inde.x figure, I will then have to go back and get
the income figures from a separate table.
By Mr. McIntyre:

Q.

You have that in a list you have already prepared?

Supr.eme. Court of 1.Nppeals· of Virginia•

Jlimes ·-W... Phil lips ·

A. I have the first three items: population, operating
cost and index figure. The. in<!ome figure I will _have to get
from the reP9rts themselves;. I do not have it on ·a table here.
This is the Elks Horne: Population 290, op~rating ex~
penditures $140,000; index figure. 482. 76:·
The Home for Aged in Charlottesville-these are· the. pop ular names I am giving rather than the exact names-Population 1 8; operating expense $ 7, 1 I 2; index figure .. 3 3 9 .:5_6 ~
By the Court:

Q. Would it bother you ifil asked you on that last mentioned institution if you are familiar. with the care provided, .
medical expense if. any. and· just the, general .character· of these
18 inmates?
M-r: Shaff.er:

We will. give you that speci:fically1 tomorrow, if. ypur
Ho~or please.
A. Judge, I can give only broad observations about . it. L
ha,ve been in that home, but it has been some time, probably
six or seven years, and I would Hesitate; to make; atlfYthing more
than a general statement,. whichJ ..would_ be .glad.to mak-e,.
The-Court:
pa.ge

ox ~: ~H. right,- sirr.
A; (Continued)~ Sumtyside, Heme· in• D>anviilei; · hr-·I

mates '3'2~ · operating·expe-nses· $~r 1*823_; index- :fi~re ·3·6fg.-47:·
Old Folks· Home in Hampton-; J' inmates; operating. ex~penses $ I, 225; index figure 408. 3 3.
By Mr. C::amppell:

Q. \V.ill you pause tliere for· just a. moment, sit. Wnat
is the .type of the liome in Hampton?'
K. From my-recoitrction that is~ as you can see, a small'
colored ·insdtution. !'would.have to refresh.my memory more.
on it. Th.it is my recollection.
Q. That is for colored people?
A. That is my recollection.
Q:· All 'right~

/

)
I
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A. Mary Ballantine Home in Norfolk; 30 inmates; operating expenses $40, I 9 1 ; index figure I, 3 3 9. 70.
The Baptist Home in Richmond; 3 I inmates; operating
expenses $12,180; index figure 392.90.
Episcopal Home in Richmond; 31 inmates; operating expenses $12,000; index figure 387.10.
Confederate Home in Richmond; · 8 I inmates; operating
expenses $3 7,5 I 2; index figure 463. I 1.
Home for the IncurablesMr. Shaffer:

If Your Honor please, I think that would be improper, the
home for the incurables. That would be a different proposition entirelv in this case.
page

I 03

~ . Mr.

McIntyre:

They are human beings, all pr·acticall y on ~he
same footing ..

1\oir. Shaffer:
You are talking about people_ who are incura.ble. Unless
you can show or are in a position to show they would be people
compared with the people that are to be cared for in this home,
I don't think that would have any probative value~ When you
are talking al,out people who are .incurable they are people in
the very w~rst condition 1hat human beings can get in.
Mr. Campbell:
We will ask Mr. Phillips to tell us the general type of patients.
Mr. Shaffer:

I think they ought to qualify him before "he ·tells that.
Mr. Campbell:
I think we have qualified him as the best qualified man in
the State.
Mr. Shaffer:
He hasn't said he has been there ..· ·

1 18
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The Court.
The Court is of the opinion it would not be a proper analogy between the Home for the Incurables and what is contemplated in the will of Mr. Simmerman as a home. for the
aged.
Mr. McIntyre:
page

~

104

The will has a provision for medical artd hospital
attention for the inmates.

The Court:
An analogy could be drawn between these two institutions

as to the cost of food and of housing, but from the very name
of it the Home for the Incurables the medical ~ttention would
not be parallel with the proposed institution in Wytheville.
By Mr. Campbell:

Q. Mr. Phillips, do you .know the cost of housing, food
and supervision, not medical attention, in the Ho.me for the
Incurables?
A. Let me see if I have it.
Mr. Shaffer':
tion.

I don't like to be technical. I will withdraw my objecI would like for. the Court to have the information.

Mr. McIntyre:
W~ thi~k the figures when put together will show why it
is so or not that that institution may run along aboui'the same.
We have already been over die figures. It seems at institutions
of the kind he has detailed the cost is just about the same.
A. (Continued) The data I have does not have a.
breakdown along the lines of the question· asked. I have data
as to salaries and wages, maintenance of buildings, other operatin.g expenses, food, house supplies, medical supplies and so
forth. I will not have their break-down.
page

105

~

By Mr. Campbell:

Q.

Would you give those breakdowns?

I
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The Court:
Before you do that I would like to make this observation.
The proposed home in Wytheville to give-what is the exact
language?
Mr. Campbell:
Let's get it from the record: "in maintaining and operating said home and in the support and care of the inmates thereof with the direction that the inmates of this home shall have
reasonable and necessary medical and hospital attention which
is to be paid out of the income from the funds hereinabove
m~ntioned for the support of this home."
The Court·
The term aged 1s a relative term. Does it use the word
infirm?
Mr. Campbell:
It just says aged.
The Court:
That is a relative term and I would like a parallel shown
bet:ween these private institutions as to the number of attendants that would be necessary to look after and take care of .the
inmates.
Mr. McIntyre:
We are prepared to do that, sir.
evidence.

Later on it will be put in

The Witness·
page 106 ~ Do you want me to finish the question?
Mr. Campbell:
Yes.
A. (Continued) The salaries and wag~s as reported to
the department, $21,863By Mr. Shaffer:

I

\
I
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Q.

What is which home?
Home for the Incurables.
Q. Have you give us the number of inmates? .
A. I will, sir, if I can complete the other data., Salary
and wages $21 ,863-I will leave off the cents; maintenance· of
buildings and grounds, $3,681; other current operating expenses, food, house supplies, medical supplies, and so forth,
$18,568; the number of fo.,mates 108; operat,ing cost $44,113; the index figure, 845.3
A.

7. ·

,

Mr. Shaffer:
If Your Honor please, I ·move to strike out that evidence
because it shows that the cost of the operation of that home is
practically double the operating cost of these other homes
which would be somewhat similar to the Simmerman home.
Therefore, as the answer shows, there is some undue cost in
connection with the home which would make it improper in
this case.

Mr. Campbell:

If Your Honor please, we think it is a proper figure to be
considered." · The BaUarttine Home runs up in excess of $,1, 3 oo
per capita.
page

IO 7

r The Court:

As to the Home for Incurables, as before stated,.
it stands out and may be segregated from the ordinary home
for the aged, but evidence as to food and ·upkeep of buildings
would be !)roper evidence from which to draw an analogy, and
I would further request that on these other homes it necessarily
follows in the car~ of aged ·people some medical attention as
well as hospital attention is inevitably necessary, and quite an
item to my mind would be the cost of medical and hospital
attention to the ordinary aged and infirm person per annum
and I would request you develop that.

Mr. Campbell:
We expect to show Your Honor that in individual instances as we can do so.

j

.l

l

/
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By Mr. Campbell:

All right, sir; if you will resume.
This is· from the last report for 1 944 · that we have
from the Mary Louise Horne in Roanoke. They have 15 inmates; $6,000 reported as operating expense, and the index
figure is 400. That completes the list of 1944 reports that
are in. I have other data in printed form that is available.
Q. Will you file with your testimony the ·table
page I 08 } which you have made showing the cost for 1944
and furnish the Court with the printed copies for
say the threr years previous?
A. Yes.
Q.

A.

Mr. Campbell:
We ask they be filed as Exhibit No.
James W. Phillips.
NOTE:

1

with the evidence of

Filed and marked Exhibit No.

1.·

Q. M-r ·Phillips, in your observation and experience in
these homes will you please tell us what is, you migh_t say, the
necessary or· the fundamental organization which must be set
up?
Mr. Shaffer.:

If Your Honor please? I object to that question because
this witness has not been shown qualified to testify about thk ·
One of these homes about which he has testified he has not·
been in it for six years and it has. not been shown that he has in
any recent year visited any of these homes, and, therefore.until he is :qualified to speak with reference to that I don't think
he wo,uld be a competent witness.
Mr. Campbell:
I think we have qualified him as ·one man in the -State who
has more experience and knowledge on it than any other one
person. He has visited these establishments on various occasions, the reports all come across his desk and he has .com piled
the figures which are published.
page 109

~

Mr. Shaffer:
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A man reading the reports here in the City of
Richmond I do not t.hin~ would. be qualified to testify about
the operation of homes throughout the State unless he has been
visiting thtse homes and knows something about the conditions of those homes.
The Court:
.
Any witness that has by long experience acquired information, whether by reports or by actual visits, has the peculiar
knowledge which qualifies him as an expert.
By Mr. Campbell:

Q. All right, will you answer?
A. Obviously the staff is related to the population. My
observations in going in ~nd out of the homes are that you
need, by any title, a matron or superintendent. That person.
should be an active person. It is desirable to have, if not a
trained nurse, a person who has handled people with various
kinds of illnesses that would be found in aged peope. The
matron is, as a rule, assisted by a cook. Depending upon the·
size of the home there are maids in proportion to the population-I hav<.> no figure in mind-to help with housekeeping and
cleaning, the serving of meals, and so forth. There usually is
a man to take care of the furnace if the institution is large
enough, either part-time or full-time. That is
page 1 1 o } pertaining. to the·. average institution, I might
say. I have some.data as tc:,_the number of parttime and full-time employees of the institutions that have re·
. ·
.
·
ported.
Q. Will you give that, please, sir; . we will say with the
smaller institutions, those that have -20 or. less inmates.
A. This is Sunny Side Home in Danville;. full-time employees 6 with 3 2 ip,mates. Ballantine, Norfolk, 3 part-time.
7 full.ca time; total Io, for 3 o inmates~
By the Court:

Q. Are the salaries paid these· attendants set forth as you
go through there?
A. Yes, they are.

I
r
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The Court: .
I would like to have that.
The Witness:
In some instances, they are.
The Court:
I would like to have the salaries paid various attendants.
A. (Continued) Sunnyside, $3,406; Ballantine home,
$7,441. This is the Home for aged in Charlottesville; 4 fulltime, 18 inmates; $1,552. Baptist Home in Richmond, 6
part-time 3 full-time, total 9; salaries and wages, $4,551; inmates 31. The Confederate Home we will omit unless you
want that. Episcopal H0me, Richmond, 2 part-time, 7 fulltime; I don't have the -salaries and wages; the numger of inmates 3 I. This is the one in Hampton; 2 part-time, 2 fulltime, total 4; I don't have the salaries and wages; number of
inmates 3. That is all the data I have except
page I I I r those tWO large institutions.
By Mr. Ca~pbell:

Q. Mr. Phillips, from the fact that this will provides for
the admission of both men and women into the home in your
opinion would or would it not be ne.cessary to have attendants
for both sexes; that is, at least one man for the men and one
woman for the woman?
A. I would say there· would have to be male· attendants
for the male and female for the females. That is based upon
the comfort and sensitivity particularly of aged people.
Q. What importancP does the factor of age play in that
picture? I speak now as to the r~lative amount of care that
the inmates would need.
A. The aged person is more subject to illnesses, real and
imaginary. They are up and down in bed; they are reported to
have more of physical ailments that require more attention. In
my observation they are more sensitive about their privacy,
therefore, the men would want male attendants and the ladies
would want lady attendants.
Q. And would that be a practical necessity?
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A. I would say for a well run institution, yes; either
full-time or available.
·
Q. What would be the approximate salary for .a competent matron?
A. I would prefer a bracket of $125.00 ,l.
page I 12 t month to $150.00 for the average person.
· Q. You mean by that there would be one person in charge who would come within that bracket?
A. That is right. Her perquisites always enter into the
matter and I am stating that as compensation.
Q: Now· in- additbn to salaries- do- these people receive
board and lodging·?
A. [t is my observation that they do. It is not neces:..
sary, but it is one way that the various homes have found to
operate economicaU y.
Q~ In addition to this mat1:0n or superintendent er we
might say the person in charge 0f the· home in the bracket yow
have mentioned it is your opinion that there would necessarily
be one or more other employees in- ea'ch institution,? ·
A. Yes.
Q. The number depending upon the number. of in.mates?
A. Yes.
Q. Would you give us· the approximate cost of these·
other employees?
A. l must quarify my· answer by saying that the: maids
and the cooks in institutions in my judgment would cost more
than the maids and cooks in private homes and would depend
somewhat !"\fl the a1:ea in which you are.
Q. They would also get thei'r ooard· and lodgpage 113 r. ing?'
A. It cfepencfs on the local arrangement. Some
do live in tne home and some are fike other maias and cooks•.
come in for their day's work.
Q. Have you any figures on the cost of fuod per inmate?
A.. 1 do not have. iir..
....
By· the Court:

Q. Have you any information relative to the cost of
clothing of these inmates?
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Mr. McIntyre;
That is·very important. These people are presumptively
with no income at all; they do not pay for a thing.
Q. Give us a typical statement as to clothing.
A. I have one pa_rticular report that gives some detail.
This is the Sunnyside Home in Danville and it has food supplies $4, 780-they don't have any clothing break-down.
These particular reports for 1 944 have no specific item for
clothing.
By Mr. Campbell:

Q. Mr. Phillips, from your observation and experience
in these matters please state whether on an income of approximately $2,000.00 it would be feasible and practical to operate
a home for the aged?
Mr. Shaffer:
page II4

~

If Your Honor please, I object to that question
because there are many factors that enter into that

question.

Mr. Campbell:
The objection is well taken as to part of it.
plete my question.

Let me com-

Q. · A home for the ag~d which is to furnish support,
clothing ·and medical attendance for the inmates and: the in··
mates are to be both men and women.

Mr. Shaffer:
That will does not say clothing.

The Court:
It says care, .doesn't it?
Mr. Campbell:
It is further directed the inmates shall have reasonable and
necessary medical and hospital attendance and support and care
of the inmcites.
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·The Court:
The general term support would by inference include
.clothing.
A. Based··u~on t_hf r~p~r~titncl- my observation there is
no home in Vir'ginia. now operating on an income of less than
$2,400.00, the ayerage being approxiil1._ately $8,000.00 to
$10,000.00 for the smaller homes for the aged.
By Mr. Campbell:

Q. Now will you answer the question.
A. I have .~nswered it by saying that there are none in
my opinion that are beiP-g run for tha,t and, therefore, in my
opinion, it cannot be done.
Q. You mentioned one home that was operating
page 115 ~ on $2,400.00. That is the· colored home, isn't
it?
A. I was looking at some 194 3 data which is in the re port and that showed for the Chqrch Home in Norfolk, that I
do not have 1944 report for that,· that they had 8 inmates and
were operating at $2,400.00.
By Mr. Shaffer:

Q.

The Church Home in Norfolk had 8 · . inmates and

operated for $2,400.00?

A. That is right, for
the I 944 report.

I do not·at this time have

1943.

Mr. Shaffer:
I wish you would show that in your compilation.
The Court:

In compliance with Mr. Shaffer's request I wish you
would .also file, if you have the infor.mation as to this Church
Home in Norfolk, whether or not' thi~ ~particular per capita
cost covers the entire support or whether there are contributions
from the church of cloth~ng or food or oth~r necessities.
. -:

,,.

;

CROSS EXAMINATION
By Mr. Shaffer:
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Q. Mr. Phillips, from your statement I assume that you
have hot had any practical experience in the operation of a
home similar to the one we are discussing here?
.
page 1 1 6 r A. No, sir, I have not.
Q. Your statements are based almost entirely,
are they not, on reports ,,_Thich have been made by these institutions to your department?
A. Yes, qualified a~ to the relation of the care of the
aged wit~ old age assistance and approximately fourteen years
of observation in the field.
Q. I wish you would tell the Court when you visited
and made an inspection of the home in Danville, the home at
Charlottesville, the Bapti~t Home here in this city, the Mary
Louise Home at Roanoke or the home at Staunton.
A. I do not have records here to give precise dates.·· I
will go down the list of the institutions I now recall having
visited and the approximate dates of these visits were between
1933 and 1936, with occasional visits that are not inspection-;
since that time, and I will give .you my recollection. The Ann
Lee in Alexandria-all of them are within those datesQ. Have you visited those homes during the period?
A. Yes, sir, I have.
Q. That is all I want you to state.
A. Sunnyside in Danville-·Q. I did not mean to ask you the particular dates you
visited a certain home. What I intended to convey in my
question had you visited those homes and, if so,
page

I I

7

r approximate! y

when.

A. J am giving you the ones that according to
my recollection I visited during that period: Su_nnyside in
Danville, Lydia Roper in Norfolk, Mary Ballantine in.·Norfolk, Mary Ludlow in Norfolk, the Home for the Aged in
PetersburgQ. Just t~(? ones you gave the data on.
A.· Baptist Home in Richmond, Episcopal Ho~e in· Richmond. I don't think I have been in. the Mary Louise Home in
Roanoke.
Q. Have you been in the, home in Danville?
A. . Yes, t have.
·.
Q. About when were you in th~ home in Danville?
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. A .. It was when I made this tour of several institutions
which was, as I say~ between the period of 1933 and 1936.
Q. You-have not visited any of them since 1936?
A. No. I have not. ·
Q. Do you know what they pay the matron at the home
in :Danville? .
A. Let me see if I have that. . No, sir, I do not. I have
salaries and wages for all employees.
Q. I believe that is a beautiful home in the City of Danville, just across, the street in front of. the new Post Office, is it:
not?
A. Sitting back, yes, sir.
page 118 ~ Q. It is elegantly furnished, is it not?
A. My impression is it was a nice, .comfortable
home.
Q. It was one of the old magnificent residences in the
Cicy of Danville, was ,it not?
A. · Yes, and· I might ·say as a set-up that complicates the
management. ·some of the old. homes.
Q. And therefore makes it much more expensive in operation?
A. I wouldn't say other than it· complicates the management.
Q. They have 3 2 people there, I believe?
A. Yes, sir.
Q. And with an av€rage cost of $369.47 per year?
A. Yes, sir.
Q. I believe you stated you didn·' t know. what they paid
the matron?
A. No, I only have total. salaries and wages here.
Q. Do you know fr«;>m what source they get their support?
A. This is taken from their annual report for the year
ending July 3 1, 1944. They reported cash receipts $9,944.00.
Q. I· believe that is a Presbyterian· home, .isn~t it?
A. Yes, sir.
Q. Paid for by the Presbyteriart Church?
A. Yes. I have the break-down.
page 1 19 ~ Q. I believe that was a home given by Mary
Louise Burton was it not?
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A.
Q.
A.

I do not have the exact data as to that.

That home has no endowment, has it?
No. This statement shows some income from certain shares of stock. That is all I know.
Q. Very small, though, is it n'ot?
A. Dividends reported $265.00. There is.some interest
on some legacies and other income shown in here'.
Q. I beieve that h9me is supported by the Presbyterian
Synod other than a very small amount paid on dividends on
some stock?
A. I have the exact break-down of their c_ash income
which would be self-explanatory.
Q. But it would not show where they received it from.
A. It shows the general sources.
Q. I would like for you to put that in the- ret:ord.
A. This is an excerpt from their report. Cash receipts
for the fiscal year ending July 3 I, 1944, ·their .. Schedule I Regular is the main head of their report and under it the item
Board $5,4-30.00, Churches $1,062.00, Presbyteries $2,542.00, Auxiliaries $_794.00, Sunday Schools $114.00.
Q. Have you visited the home -in Staunton? ·
A. No sir, I have not.
Q. You don't know anything about the· operatpage 120 ~ ing expenses of the home in Staunton?
A. I have an incomplete return for the year
1943.

Q. Getting back to the home in Danville.
stated they had 3 2 persons in it?

I believe yoll

A.

Yes..

Q.

With an average monthly expense of $340.60?

.

Mr. McIntyre:
Not average monthly.
A.

No, I listed that index figure _as $369.47.

By Mr. Campbell:

Q.
A.

Yearly expense per capita?
Yes.

By Mr. Shaffer:

1 3o
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Q.

A.

$369.47? '-'
Yes.

Mr. McIntyre:

.

I

None of this testimony is broken down to the monthly
charge.
Mr. Shaffer: ··

I did not intend to put monthly m there; I meant ani].ually.
By Mr. Shaffer:
. Q. I believe you reported that in the Danville home they
had 32 inmates and with an annual cost per person of $3~9.47?
A. Yes.
Q. That included all.. of tqeir support?
· ~fl. Yes, that included all their expenses as repage 121 ~ ported to us.
•
0

By the Court:·'/ ·
Q. That included 211 overhead?
A. Expenditures $ 1 1,823. As reported to us., that included all their expenditures for salaries and wages, maintenance of buildings, other current operating expenses.
By Mr. Shaffer:
Q. The home in Charlottesville is a well operated home,
· ·
is it not?
A.
I have only vague recollections of the home in Charlottesville. It is considered by us gener.ally to be one of the
homes that are acceptable homes. I have no particular recollection of it myself.
Q. You placed as the cost of a matron for this home at
$125.00 to $150.. 00?
A. That is my opinion, sir.
Q. Did you compare that figure with the amount which
is paid to the matrons of the homes about which you have reported or is that just your individual opinion?
A. That is my individual opinion based upon general
observations of several State-operated institutions, of several
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county homes that I am familiar with and only general information as ~-..., the particular salaries paid by these private homes
.
for the aged.
Q. Then your answer of$ 125.00 to $ 150.00 is
page 1 22 ~ not based on your knowledge of the homes we
have here been discussing?
A. I do not have data as to the salary of the m·atrons
in the homes.
·
RE-DIRECT EXAMINATION
By Mr. Campbell:

Q. I think you stated on your e~aminatiQ~ in chief, but
in order to make it clear, the data from which you testified has
come to you in your official capacity due to your connection
with the State Board of Public Welfare?
A. Yes, sir.
Q. And your inspections or visits to these homes were
also in that capacity?
A. Yes, sir.
Witness stood -aside.
W. MEADE ADDISON, a witness called by and on behalf of the complainants, being first duly sworn, deposes and
says as follows:
DIRECT EXAMINATION
By Mr. Campbell:

Q. Mr. Addison, will you please state your age, residence and occupation?
A. I am the principal agent of the Mutual Aspage I 23 r surance Society of this city; my age is 70, and I
reside at 2000 Monument Avenue, this city.
Q. Are you connected with the Protestant Episcopal
Church Home in this city and, if so, in what capacity and how
long have you been connected with the institution?
A. Yes, I am the secretary and treasurer of the Protestant Episcopal Horne of Richmond and I have been in that capacity for twenty-nine years, and it is interesting to state t~at

Wv Jvkiade ·-Addisonr,
my•.father·tWBS!One,of.:tlt1e organizers·:of the home,and:ihe ocro~
pied, that :positlom'lfor ·foroy,,yea11S,~.so, father and ·ison~ :have .•been·.·.
in that capacity for seventy years nearly.
Q.: Do·you. have~·personal.1charge: of,ttl11e finan.ces of this
Institution?!
A.. I do, under the contx0l,of, the . Board t>f,;Directors.
Q... About :how.:many ladies odes ·this.:hbme.car.e for·•annually?
A. If I might digress for a moment, I will say there are
two organization& ·.in. ,the. Protestant :Episcopal. !Ohurch Home;
one is the Board of Directors and that consists of. .se:veral~ dergy-;
men a~d several business men and several professional men and
thatvboard- has .gene.ml• t0ntr0l/ but: ~itS'"-principal <hiDY' is to _conser,ve .the-, resources·-of: ithe,,1 risci.futi.on, ·.and- 4to, get- 1the, "maximum.,
return· ,with>the·~miriimum of =-risk.. The.. second orga:liiiation I i.,.:
what is kn.own as the Lad:y .:Btlard ·of,fMcinage:rs-•and,that•tis •ann
organization of which Miss Gibson, who is present,1 is presidmt\; The;y-;:have, their~-. own··, officers ~and,~they
page 124
really operate the home and they•·are-,veri·-muoh:...
interested and have been, and rende-r- a .>Wondedul
service ,there and,; as I ~ay; they .control the management of the
home in all of its details. The members of the Board of Directors ·ha,ve1·very-Htde- to dd- with,that.•end-bf the,·undehaking.
Q:·· You all are, you-might say~ ·the :financie,rs and ~hey au
the operators?
A. Yes, sir, , the.y. are__ certainly. the operators; I don't
know how good we are as financiers.
Q. Now coming back to the question, wha.tHwias.•the.,inf" ·
come of the. home .}ast Y.~ar?.
A. Welt the income of "the home last.· y~a-r was.. practically. $:w: 5,_000 ..00 .from . .alf. sources,: not income from the fond·
that we have;,. but tak~rig Jn ;~onsideratian everything• that, .came
into the.ho.me either thtouglfgiff or:,-leg~.cies or iW'hat not. The·
value._of .our.fund . .at1the, begw.nirig}.pf Jhe., y~r.. was.Jas I recall,
acc.ording._to.the. then. valu.es some .$260,_000.00. I .inigpt, statethat. does not- iridude. the. home._.which~ was erected :as- 1 ·recall .
in 1999,at.il cost. of .about $59,_qoo.oo.
Q.<". Mr.,Addison, ·.in.fc;>Ur. expetience is.it.or-nat.necessacy:
to. .ha.ve .some..p~id, resp~>nsible head for,.these-. institutions1~either: .,

r
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superintendent or matron; 1 am not particular about the name,
but someone in that position?
A. Yes, I t.hink it is absolutely essential. I can
page 125 ~ indicate to you what the staff consists of now at
the home, if it would be of interest to you gentlemen.
Q. If you will, I will be obliged.
A. Well, to begin with-if I am accurate in this and if I
am not Mis:, Gibson when she testifies .can correct me-the staff
consists of a superintendent and an assistant superintendent,
two resident ·nurses and two maids and a furnace man parttime, making a total of eight.
Q. Have you the salaries that they ·draw?
A. Well, I have it in the aggregate, but not m detail.
though I am sure Miss Gibson has.
Q. Will you give uc:; the aggregate.
A. The aggregate was $2,470.51.
Q. Mr. Addison, assuming that the income for a home
for the aged which was tc care for both men and women, furnish them support and hospital and medical attendance was
approximately $2,000.00, from your experience with a similar home for the aged confined to women would it or would
it not be practical to attempt to operate the nome on such an
income?
·
Mr. Shaffer·

If Your Honor please, I object to that question because I
don't think Mr. Addison has been qualified as a competent w~tness to testify with reference to such a home as we would be
establishing in Wythe County. He is testifying
page I 26 r about a home here in a large city which would be
operated under entirely different circnm~ances.
as a matter of common knowledge, from the operation of a
home in a country town like Wytheville.
Mr. Campbell:

If Your Honor please, people eat and wear clothes and get
sick, and with my preference for the Shenandoah Mountains
of Virginia as to the area, whether they are in the city or
whether they are in a town, and a person who is comptent to
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operate a home will draw that salary whether in a city or
whether in a town. This' home, as Mr. Addison has testified
is suppported by the Episcopal Church, which I thfok should
put it almost in the class of the home that is contemplated in
this will, which is a home for those who are aged and unable
to care for themselves and we think common knowledge is
that the expense would be approximately the same regardless
of where they were situated.
The Court:
As before stated, this evidence is not introduced for the
purpose of fixing tentatively or duplicating respective costs of
operating the proposed home at Wytheville and the home in
Richmond or any other city or community, but the evidence
of the wituess. who has l-Jad personal experience in this matter
for thirty years and has inherited the attributes
page 127 ~ and knowle<lge of his father for forty years.
would be considered by the Chancellor in an analogous comparison between. the operation of the existing home
and the proposed home, and the cost of running all these in s~titutins throw light upon the main matter at issue in this case.
whether it is practically possible to operate a home of this .character on a definite fixed income and investment provided by Mr.
Simmerman in his will.

Tht Witness:
Am I supposed to answer your question?
Mr. Campbell:
Yes, sir.
A. \Vell, I have a very decided opinion on that. I think
it would be utterly impossible to organize and maintain a home
on that amount.
CROSS EXAMINATION
By M.r. Shaffer:

Q.
home?
A.

How many people are cared for annually m your
A maximum of 32.

\
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Q.

a.

That is an annual per capita cost of what amount?
I should say approximately $500.00.
Witness stood aside.

1 28
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MISS LUCY F. G~BSON, a witness called on
behalf of the complainants, being first duly
sworn, deposes and says as follows:
page

DIRECT EXAMINATION
By Mr. Campbell:

Q.

Will you please ~tate your age, residence and occupa-

tion.
A. My age is 69; my residence is Richmond, Virginia,
and my occupation is running the chur.ch home, I suppose. I
have no paid occupation.
Q. I believe you ~re president of the Board of Lady
Managers of the Episcopal Church Home?
A. I am.
Q. How long have vou occupied that position?
A. I was trying to ·figure it out the other day. I think
about twenty-five years, it seems to me it is.
Q. \Vere you connected with the home before that time t
A. Yes, I have been on the board I suppose for about
forty years. I started in when I was rather young and kept it
up.
Q. Obviously you are thoroughly familiar with the· operation of rhe home.
A. I think so.
Q. · Will you please state what staff is necessary in your
opinion to operate a home for old people?
A. Do you mean a large home or a small home?
page I 29
Q. A small home, we will say.
A. When our home started it started with a
superintendent and two servants, but that was for only 4
people.
·
Q. Then as you have increasedA. \Ve have gone on increasing the number of people.
You see, we did not have nurses in the old home; there were no
nurses, but now we have to have nurses as well as servants.

r

Supreme Court of Appeals of Virginia

13 6

Miss ·Lucy F. Gibson
Q. What is your present staff?
A. Our present staff,. as Mr. Addison gave you is a superintendent. two resident nurses, five servants a-nd an assistant
superintendent.
Q. I believe the number of inmates is 32?
A. It is not as large as thaf now, but our capacity is 3 2.
Q. In your judgment is that staff necessary for a home
with that many inmates?
A. \Ve cannot possibly do with less. We try when .conditions get as they are no,w and we have had a terrific struggle.
It really is necessary. ·
Q. Now you have been with the home from the time it
had 4 inmates?
A. Oh, no; not that long.
Q. I mean it started with 4; your history goes back to
A. Yes. The home and I are of the same age.
Q. The home started out with 4 inmates?
A. Yes.
Q. How many did it have when you first became interested in it?
A. It had about 20---no, 15 because then, you see, this
large building was built before I was made president. I was
on the board when we put up the the larger building and increased the number of inmates, but up to that time there were
not more than 1 5.
Q. What is the safoty of your matron or superintendent?
A. $75.00 a month and all her expenses; she gets in th~
home all 1iving expenses.
Q. _ If you were so unfortunate as to lose her do you think
you would have difficulty in supplying her place at the same
salary?
A. I don t believe we would. It is considered c\ good
position.
Q. And you think you could fill her place?
A. Yes, I think we could fill her place.
Q. What does the assistant superintendent get?
A. $60.00.
Q. And what are tbe salaries of your nurses?
A. The nurses also $60.00.

page
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Q. . And all of them get their board?
page

31

A~

All . of thrm · get their board; you see, their
whole· living :expenses including · laundry.
Q. Board, lodging ·md. laundry?
A. Yes.
Q. And this salary is clear money?
A. Yes.
Q. M1ss. Gibson, have you tried the experiment of ·having some of your inmates take over responsibility?
A. Yes. They do to a certain extent now in ·these times
of diffu:ultv·.when servants don't come every day in the week.
They wash dishes and they all care for their own rooms, that·
is required·;. and they act as· hostesses,: answering the bells at
certain timf·~ of the day, but you can't gi:ve a great deal. of responsibility 'to an ·old :per~on· because she just can't live up to
it. We had an experiencr just· recently of. that.
Q.- Would you elah">rate on that a little bit and explain
why you cannot put this what we might call permanent responsibility on these people?
A. Well, we put. one of the most charming ladies we had
as chairman of our committee of hostesses and her duty was to
answer the hells,· to ·greet the people who came to the home and··
take telephone messages,. and she has grown so forgetful that
she cannot tarry the .namr of a person from the front door back"
to the person she ·wants to see. You know that
page. I 3 2 · ~ does happen and ·she has all the charm that ·she
ever had, but she hasn't any .. memory and that
happens with most:of them.
Q. Do you· find some such circumstance that prevents·
these people from taking a -really ·responsible position?
A. Yes. Sometimes they are not strong enough to stand
and attend to the things that :are done. We have a ·.home that
is one kind: it is a ladies' home. We do not try to mix· all.
grades of :~ociety. We find that ·is not a good idea.
Q. Now do you find that ·it is satisfactory to the other
inmates of the home to put any one inmate in a supervisory ca-·
pacity over them? ·
A. One :of .the inmates?
Q. Yes.
A. \V~ll, we tried it once, gave one lady a job~ we had
I
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her dust all the books and she went through it nicely and another old !ady followed her and pulled every book down she
had dusted and threw it ::m the floor. They have those little
pecularities and you can't put one over the whole group in the
same position that she is in.
Q. As· age increases crotchetiness increases the same?
A. Yes, sir.
Q. They have their peculiarities which you have to overlook?
A. Yes, and you have to have a wise superintendent who
can control those things. You have to have somebody they
can talk to.
Q. You jm:t can't make a superintendent out of
page 133 ~ anybody?
A. No; y0n have got to have good material.
She has to know something about cooking, too.
Q. N,Jw could you tell us about what your food costs.
run?
A. I didn't bring down the treasurer'.s repo11t. The
board of incorporators: Mr. Addison's board, give us $1,040.00
a month to operate the home; that is for the salaries and the.
food and all those expenses and we are able to run it, except
with that amount of mom~y we cannot buy wood and coal, the
board of inr.orporators has to do that extra, and we have had
to raise the funds-the board among themselves have had to
find ways to raise extra money to pay for the inside ·repairs in
the house--the board of incorporators take care of the outside
-for funeral expenses, the purchase of new equipment and for
extra nurs?~ that are required in time of serious illness. and all
of that has to be extra above what they give us.
Q. So the figure of total expenses which Mr. Addison
gave us as coming from h:(' board does not really include all of
the amount'.> expended in the home?
. A. Oh, no; not by any means. Our special account-I
am sorry I haven't that, but I sent it to the treasurer just .1
day or two agoQ. Could you approximate that amount that
page 134 1• your board has raised in addition to the amount
· that Mr. Adciison's board has given to the home?
A. I think about a $1,000.00 a year.

!.
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Q. Do you also r2ceive specific contributions of foods
and things (,f that sort?
. A. Well, they used to do it in the beginning, but not
very much now. A few people do send us food from time to
time.
Q. Now as to the medical and hospital attention which
your ladies receive.
A. Well, we have the best doctors in Richmond and they
give their services. Each lady is allowed to have her own
physician and I think about fifteen doctors practice there in the
home, but we try not to have hospital cases, though we have
had two this winter and they were taken care of, one at the
Sheltering Arms Hospital, which is free to all patients, and the
other in St. Luke's Hospital, which was generous and gave us
the amount required for that. The resident nurses are not
able to be up all night after working all day, as they do carrying extra things back and forth because there are always somi
ladies confined to their rooms.
Q. In a home such as we are speaking of for the aged
people is ~~:,at a regularly expected occurrence that some lady
will be sick all the time?
A. Well, when you get to be over Bo and uppage 135 l. wards of 90 you are obliged to expect it. We
' have one old lady there who is over 90 and man)'
of them over Bo.
Q. Do you furnish clothing to these ladies?
A. Well, that is a delicate matter. Generally they are
supposed to have their own things or friends bring them, but
people do send us thinge that we are able to give them· out but
we do not promise to dres~ them.
Q. From your experience in the operation of an old
peoples' home please state whether or not in your opinion it
would be practical to ~perate such a home on an income of
$2,000.00 a year?
Mr. Shaffer:
If Your Honor please, he said such a home.

Mr. Campbell:
I will amend that.

1
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Q. To operate a home for the aged whkh would give
support anrl care to its inmates and furnish them with hospital
and medical attention.
A. I don't believe you could support-I don't believe
that would take care of four people. I don't believe you could
· run any _kind of honie on that.
CROSS EX.AMINATION

By Mr. Shaffer:
Q. I believe you reinember this home back when it wa~
in its earlier stages?
A. Yes, I remem}J{?r the comparatively earlier stages.
Q. When it was a small home?
page 136 r A. Yes.
Q. I believe you said it commenced with about
four people?
,
A. Yes. the first year it was four people. but that was in
1875. I wasn't there then.
Q. And from that up to the present home?
A. Yes. but we had the whole church behind us. We
didn't have the gift of just one person to go on.
Q. Your home has grown now to be a home of aJ)out 3 o
or 3 2 people?
A. Yes.
Q. And formerly when you first became associated with
this home it had about rs people?
A. Yes. I think so.
· Q. Where was it loc~ted at that time?
A. It was down on 4th Street in the original house given
to it by a member of the Epis~opal Church when it was started.
Q. It was a residence, was it not?
A. Yes. Every room had its own fireplace.
Q. Do you know ::ibout what your operating expenses
were when you had about r 5 people?
A. No, I don't know about that.
Q. It certainly would be very much less than taking careof 30 or 32 people?
.
A. Yes, and then the expenses were not as great
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in those days.

YOU

could run your own bornt?

for less.
Q. Don't you think the· expense of operating a home
would be mtirely different in a small tow;n to what the expense would be in a great city like the City of Richmond?
A. \Veil,
I think it depends a great deal on the kind of
1
board you have; You have to have a board to operate it,
don't you?
Q. Yes.
A. Well, it depend~ on what their outside sources of income would be. You conldn' t run it on what you are going
to get in this will.
Q. You say you couldn't operate it or care for any
number of people .on say from $2,000.00 to $2,500.00 a year?
--·A. · ·No, I don't say you couldn't take care of anybody on
that?
·· ·.A.·· No. There are some families here-we· have a number in Richmond that livf on $2,000.00.
Q. .1 here are some big families in Richmond that live on.
less than 'S-i,000.00 a year, aren't there?
A. Yes, but they are not all old people.
Q.
Jon' t you think if you owned a home in a country
town, a r'?5tdence in a country town, and had from $2,000.00
to $2,500.00 annually to begin with that you could provide
·
for the support of some people?
A. I suppm·e you could, but it would depend enpage 138 ~ tirely on what your management was. The
· home could not run itself; it has to be mighty
carefully managed.
.
A. It would only he necessary for a small home to hav~
probably a superintendent and a cook, would it not?
A .. No, you would have at least two servants.
Q. With three servants don't you think that a homeA. Your superintendent would not be a servant.
·
Q. I say with three servants with a home with an an
nual incomr of say from $2,000.00 to $2,500.00 couldn't you
·
·
take care of and support two or more old people?
A. Yes, I think you could, but it depends on what ,kind
of house you had.
Q. In a city 1ike the City of Richmond your expenses

r
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in getting ?Our management would be much more expensive..
don't you think, than it would be in a country town?
A. l don't know. · We have tried to get ours from the
country towns and don't have a bit more success. We tried to
get people from the country to help us out and they are just as
expensive and not as well trained.
Q. Then as to whether or not you could operate this
home in a town like Wytheville, owni_ng the home on an annual income of say from $2,000.00 to $2,500.00 would depend then on the management' of that particular home; isn't
that correct?
A. Well, I should think so, but you see I don't
page 139 r know anything about the people in Wytheville.
I know the people in Richmond; I know what we
can expect of them, but I don't know what you could expect
in Wytheville.
Q. Well, we will take it in Richmond. Suppose you had
a residence in Richmond paid fot and an annual in.come of say
from $2,000.00 to $2,500.00 a year, couldn't you organize
and support two or more old people here in the City of Richmond?
A. You could as long as they were well.
Mr. Campbell:
This question is objected to because it' leaves out of view
the fact that the home provided for in the will shall be both
for men and women and that they shall be not only supported
but furnished with medical and hospital attention.
Mr. Shaffer:
I will change my question.

Just kill the question.

Q. Suppose you owned a home in the City of Richmond,
a private residence, and had an annual fund of from $2,000.00
to $2,500.00 a year, isn't it your opinion that you could keep
say several couples where there is a· man and his wife and support them on say $2,000.00?
.A. No, I don't believe you could.
Q. Then how do the people in the City of Richmond
where they have aged people in the family with small incomes
live?
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A.
page

I

They all apply to us to take the aged one5

40 ~ in.

Q. But you don't mean to say you take all of
the aged people in your home.
A. No, but the families are having such difficulty. now
they find they cannot manage it. The expenses when. illness
comes are so great that you have to -allow a great deal extra
for that contingency. I don't see how you can do· it.
RE-DIRECT EXAMINATION

By Mr. iCampb~ll:
Q. : One .question I. forgot to ask you. In addition to the
expense. ofi .liviqg -~re. there any expenses connected with death
which also must.,be met?~
.
,
A. · Yes.. . Of ;course. the undertaker's charge_,,; .. ·.i

Mr. Shaffer:
,,r

:,

'

•

If Your Honor please, I object to that. There is no provision in this will these people are to be cared for in case of
death.
~r. Campbell:
You do not expect to leave them lying there in the house.
The Witness:
That is a right serious question.
The Court:
The obje.ction i~ ·overruled. While the will does not specifically provide for burial expenses, yet to establish a home
under the language of the will that would be a credit to the
community it would follow by implication that an institution
of this kind would not bury their inmates in Potter's Feld or
without expense.

A. (Continued) There is an undertaker in
Richmond "Nho gives· us special rates on our
funerals and we own a lot in Hollywood, quite a
large piece of ground, but we have to pay for those funerals and
those funerals are not covered by the income given us by the
page
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Board of lacorporators: we have to provide for that outside.
Sometimes the ladies have rnough money laid aside to pay their
funeral expenses.
Q. Could you give us an estimate of the average expense
of burial?
A. About $95.00 now.
Q. And that is a special rate?
A. Yes, very special, you tan see that.
Q. Now the fact that this particular home was to house
both men ~nd women would that or not increase the operating expensl': so far as musing attendance on these old .people
was concerned?
A. You would have at least one male attendant if you
have men. in all probability. i don't know _'if they were 'all
husbands :lr~d wives if the wives might be ible to· help look
. after their husbands when sick, but I think you would have
to have an extra man servant.
Q. And you .could not guarantee both husband and wife
would not be sick at the same time.
~
A. Ne, you certainly cannot. I wish I could say more
about small places, but I don't know about the expenses in
small place~.
page
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RE-CROSS EXAMINATION

By Mr. ShJffer:

Q. Your opinion iri. this case is based entirely upon the
operation of a large home; isn't it?
A. Well, it has not always been large, but it has always
beer, somewhat of a strnggle. The Board of Incorporators
giye us money and then wr have had to raisf money outside.
Q. Does your homf' require people ·coming in to make ·a
deposit or .pay a fee?
A. Yes, there is an entrance fee of $200.00.
Q. Do they also require them to provide for their funer··
al before they are accepted?
A. No, the $200 is all they have to pay.
Q. Do you not know that it is a general practive of a
number of the smaller homes to require the people who are
being permitted to enter the home to provide for their burial?
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Mr. Campbell:
This question is objected to as irrelevant because under
this will tr.e. fund is required to furnish the support and care.
hospital and medical attention which ne.cessarily ·includes decent burial 1t the end.
Mr. Shaffer :
If Your· Honor· please, that will · provides that these
tmstees can make rules and regulations with reference to the
people who are being admitted to this home and it also provides··
they are to make the rules and )regulations with reference to the operation of this home. They· have the right to·
pagt 143 ~ make rules and regulatione about the ability· ofJ
people to pay for that.
·

Mr. McIntyre:

What we are concerned about is how a pauper can find a
.
couple ·of hundred dollars.
Mr. Shaffer:.
We arP. not talking about paupers; we are talking about·
aged people

Mr~ McIntyre:
Aged people who are· helpless:; we are 'tO support them en·~
tirely under this will.
Mr~ Shaffer;·
The Supreme ,Court of this State. has stated .that the facr
tliat you ·cb'arge .for services in a charitable institution does not
affect it being_ a charitable institution.
Mr.. Camphelk
So far. as regards its !·~ability for tort, that a charitable hospital may charge- an operating fee for the use of the operating
room and 1hat does not take it out of the general rule.
Mr.· Shaffer~
. I will withdraw the question until it is in the proof in
this case and I will wait until tomorrow to get that in.
·
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RE-DIRECT EXAMINATION
By Mr. Ca:npbell:

Q. Miss Gibson you spoke of interior repairs and ex·
terior repairs.
A. The Board of Incorporators pays the bills
page 144 r for anything to do the outside of the house, anything that has to do with the structure of the
b~ildfo.g, but· they have not had enough income-have not
been. able to pay for the thin.gs that happen inside of the house.
Now, for instance, we had to put in a new furnace and stoker
and we had to raise the money for that ourselves; we couldn't
ask them to do it.
Q. Do those repairs and betterments for the interior as
well as the exterior recur with what I may characterize more or
less frequency?
· A. The breakage of dishes is terrible and then every time
a lady dies her room has ro be en ti rely done over for the next
inmate and that is right expensive. You could not invite another person to come into a room that had been used by an
old person who has just died and so it is right expen:ive to
nave that done. Then, of course, the wear and tear on any
residence requires the constant putting out of money.
Q. We have not discussed the question of furniture or
linen and bed clothing.
A. \Ve allow $ I 00.00 annually to replenish the linen
.closet.
Q. And tha.t is after you have gotten your stock complete?
A. Yes, this is every year. We are supposed to
page I 45 ~ be a completely .furnished home,. but that is for
the wear and tear in that department.
Q. Could you give an estimate of the furnishings for
each room rhat ~ould be necessary starting from scratch and
putting eve~ything that was needed into the room.
A. You would not Jet the ladies bring their own things
in. the beginning?
Q. A~suming that the home was to furnish that.
A. You would have to have a bed. If the house is
properly built in a modern way there would be a closet which
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clothes can be hung in, so we do not have wardmbes, but you
. would have to have a bed, a bureau with drawers to it, what
they call in modern days a dresser and one or two tables, and
then you have to have-:1lways have to have a lamp for an
old person; you can't depend on ceiling lights for them, they
have to have a light lower down. Of course, that would be ·
an extremely simple room.·
Q. \Vould you ne~d one or more chairs?
A. V./e try to have two really comfortable chairs and
then several occasiional chairs becauste they entertaiiin their
guests as a rule in their rooms.
Q. 'I heir friends and relatives come to see them?
A. In their rooms, yes, because each one wants tcf have
her room to herself.
Witness stands aside.
page 146 ~ C. C. SHANKLE, a witness called -on behalf of
the complainants, being first duly sworn, deposes
and says as· follows:
DIRECT EXAMINATION
By Mr. Campbell:

Q. Please state your age, residence and occupation..
A. 5 7; Richmond, Virginia; secretary for the Scottish
Rites Masonic bodies in Richmond.
Q. Have you any connection with the Eastern Star
Home of \"irgirtia.and, if so, what is it and how long have you
been connected with it?
A. I am a member of the Board of Government and at
present I am secretary and treasurer of that Board. .I have
been a member of the Board, with the exception of one year,·
when I was an officer of the Grand Chapter, since r 9·29: ·- I
have been srcretary since 1933 and the treasurer's duties·were
just added to that of secretary one year ago. I became· secretary-treasurer last year.
Q. Might you be described as the executive official of the
home?
. . . .A. No,· I am just one of them. The home is governed
by a Board of Governors consisting of nine _persons· elected by
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the Grand Chapter of the Eastern Star and I am just one of
those. Tht?y have a president who is really the presiding officer. I am the one that looks after ~e business end of it.
Q. That is what I meant by an executive ofpage 1.4 7 ~ ficer.
A. 'Of course, with the approval of the other
members of the Board.
Q. I will amend _it in effect by saying business ma-nager?'
A. It might be termed that. We don't tall it that.
Q. Does the Eastern Star Home take care of. both rr(e1i'
and women?
·
A. Yes, sir.
Q. How many guests have you now?
A. Just at present there are 27. The capacity of the
home is 28. \Ve had a death recently and we have a short
waiting list and the next one has not come in yet. There is
so·medmes a little delay fo getting them hi.
.
Q. How many are men and how many women?
A. There is only one man at present and 26 women.
Q. Do you furnsh jn the home the entire support; that
is, board and clothing for your guests?
A. Yes, sir.
Q. Do you charge them anything?
A. Nothing.
Q. What was the per ~apita cost of operation in your
last fiscal year, which I believe ended April 3 o, · I 944?
A.·· -The total per capita was $405.39 for that .year.
- Q. That included the overhead, the board and the cloth/
ing and medical?
·
A. That included every penny that was spent
page r 48 · ~ by the home with one exception, which was rtor·
thought proper to figure in the cost of operating
the home. We have a home aid arrangement in some cases
where the applicant has a place to live but not quite enough
income, not quite enough finances and we .contribute to them
and let them stay there. We have one now receiving home
aid. That does not· amount to mu.ch, but that is not included
in this per capita because the person is not in the home.
Q. This $405.39 is the expense of those iri. the home?
A. That in right.
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Q. Have you figures to break that down any further
available as to how much for food and how much for clothing?
A. I do not with me. I could have brought that. It is
very little for clothing.' I can tell you the approximate· amount '
per capita for food because I remember we made up a statement of that in our report. The approximate-I won't be
definite on this, but I can verify it from records in my office-is 33 cents per day.
Q. Per capita for food?
A. Yes. I think that is just about right. As I said before, I am not definite on that.
Q. Will you get the exact figure and give it to Mr. Williams if there is any difference between what you have given
us :ind that figure?
A. I will be glad to.
page 149 ~ Q. What is the necessary staff of an institution
· that cares for old men and women?
A. \Vell. such as we operate our staff at present consist:,.
of a matron. a nurse and two servants--a cook and a maid. It
is necessaqr sometimes when there is more sickness than the
average to have an extra nurse in. That sometimes runs our
salary expense up, but we keep one nurse all the time and sometimes for indefinite periods an extra nurse.
Q. In your opinion is that the minimum staff on which
an instituti'm for the aged could operate properly?
A. \Vell, tl;lat would depend on the number of persons
for whom such institution would care, I would say. Certainly,
we cannot operate on any less staff. When we first opened th~
home they ~tarted out with one guest in there and we had three
employees then and we have had to increase it. I don't see
how we can start a home with even a few persons with less
than three.
Q. Is it necessary to have ~ matron or superintendent;
that is, some head of the home?
A. Yes, sir, it is for us absolutely; very m:cessary.
Q. What is the salary that you pay the person who holds
that positbn with you?
A. \\Te have a lady who has been matron now for about
ten years approximately and we pay her at present $1,200.00
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per year.
laundry.

We furnish, · of course, her quarters and meals and

Q.

Do you think you could replace her for any
less than that?
A. I do not; certainly not one who is as capable as we think she is.
Q. \Vhat do you pay your nurse?
A. Now that is another thing I don't recall exactly. We·
have had to increase that somewhat. At one time we got a
nurse for $40.00 per month, but it is .more now. It is not
less than $130.00 and thev also furnish her quarters and meals,.
too. I could, of course, verify that if you want me to do it at
the same time I do about the food, but I just don't recall. You
see, we pay the mati::on-in other words, she makes up a statement of all her expenses including her pay roll each month
and she has an account on the money that is advanced to her
and she sends us this statement and we send a check for what
she spent. We have a record of it, but that is why I am not in
such close touch with it because I don't draw the check for the
pay roll.
Q. Is it or not your experience with old people in an institution that you can nearly always expect some of them to
be sick?
A. Yes, sir, when you have as many as we do some of
them nearly always are sick.
Q. And the nurses are an essential part of your organization?
A. Yes,. sir.
pag€· 1 5 I ~ Q. Now in addition to caring for them while
they are living do you also attend to their burial?
A. Yes, sir.
Q. What is the average burial cost?
A. It will average $200.00.
Q. Does your institution pay that?
A. Yes, sir.
Q. Do you run on what we might call an elaborate or
an economical scale? How do you operate out there?
A. Not elaborate, I wouldn't say. We try to make it
comfortable for them. We try to make it as economical as
possible, but we do not try to deny them anything that would
page
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add to their comfort. The purpose is to make these old people
comfortable in their old ~ge; that is the purpose of the institution and I believe that is what we do. We have a very
well equipped building, it is modern-as modern as one built
in 1926 could be-and some things have been added to it since
and we try to make them just as comfortable as possible, not
elaborately.
Q. You try to give them what is necessary for their
comfort, but you do not give them luxuries that are unne.cessary?
A. That is right.
Q. From your ex~rience in the operation. of this home
and inquiries which you have made as to others would it in
your opinion be practical to try to operate a home for aged
men and women on an income of approximately $2,000.00
per year?
A. No, sir, it would not. In my opinion, it
page I 5 2 ( WOUid not.
CROSS EXAMINATION

By Mr. Shaffer:

Q. Where is this home located, Mr. Shankle?
A. It is located here in Richmond at Chamberlayne
Avenue am~ Brookland Park Boulevard, 3000 Chamberlayne
Avenue.
Q. And you entertain 2 7 people?
A. Just at present. Our capacity is 28.
Q. Ar. a per capita cost of $405.39?
A. That was the per capita.
Q. That included all the cost per capita?
A. That is correct.

RE-DIRECT EXAMINATION
By Mr. Campbell:
Q. The figure you have g~ven as to the. per diem cost for
food per g11est is the actual cost of the food; it does not include its pn?paration or service?
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Oh, no; the actual cost of the food.
Witness stood aside.

NOTE: The witness subsequently called the reporter and stated that the per capita cost for food per day
for each person for the fiscal year ending April 3 oth was:
33. 14 cents: that the salary of the resident nurse was
$70.od per month with quarters, food. and laundry furnished.
pagt 153 :, CHARLES F. COLE, a witness called on behalf
of the ,omplainants, being first duly sworn, de.poses and says as follows:
DIRECT EXAMINATION
By Mr. Campbell:

Q. Mr. Cole, will you please state your age, residence
and occupation?
A. 6 5; Richmond, Virginia, executive.
Q. What connecticn. if any, have you had with the
Richmond Home for Ladies and over what period of time has
that extended?
A. About twenty-rhree or-four years as a member of
the Board of Directors ar..d more recently as vice-president.
Q. About how many ladies are accommodated at this institution?
A. 48. which is its capacity.
Q. How is this particular institution supported?
A. 8y the two denominations, the Methodist and Presbyterian, who are supposed to contribute equally both as_ to,
endowment and as. to current maintenance. That is the plan
under which it was set up.
Q. What was the per capita cost last year of support of
each of your guests?
A. The direct support, which comes within the jurisdiction of the Lady Board of Managers who have charge of thehome, and which includes food and nursing and doctor's bills
and druggists· bills and services and all fhat sort
page 154 ~ of thing, ran just about $300.00. It was a frac-
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tion over, I think. The overall cost, including
the administrative costs and insurance and repairs and boiler
inspection ~nd elevator inspection and all sorts of miscellaneous expenses, including fuel, amounted to about $446.00.
Q. Mr. Cole, from your experience and observation
what staff is necessary in an institution for the aged?
A. Well, of course, it depends upon the size of the institution, the number of people.
Q. Take it as a minimum; what would be the minimum?
A. Well, I cannot speak from experience on that because
I have had no experience except in connection with this home,
but I should think you would require-first of all, you would
have to have a residence for the home, a place of domicile.
Then you have got to have very probably a matron and a
· cook and probably a janitor and a nurse probably as a minimum. Th2.t would be abol!t five, wouldn't it?
· Q. What salary do you pay the matron at your institution?
A. I ·think it is $900.00 a year and board and perhaps
some few other small perquisites.
Q. Laundry, I imagine?

A.· Yes.
.
Q. You have mentioned a nurse.

Do you conduct an
infirmary in .connection with your home?
A. Yes, we have ar. infirmary and I think we have four
nurses, four or five.
Q. Are they busy most of the time?
page 15 5 :- A. Yes, they keep them pretty busy. You 'see,
they have to stagger the hours; they can't be all
on duty for twenty-four hours. So that is why we requue
that many. The infirmary holds, I think, six beds.
Q. An they usually all occupied?
A. Very well. You see, the ladies are all of advanced
age and the decrepitude of age comes upon them and a.ffects
them in var.ious ways ancl. that keeps .the infirmary pretty well
filled.
Q. Do you furnish the ladies with their clothing?
A. Ne, that is not :1 part of the institutional work.
Q. The figure you ·have given excludes that?
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A. Yes.
Q. .Now at death d0 ·you meet their burial expenses?
A. . Yes. That involves this. When they enter the home
they sign .a legal contract to. turn over to the home ·everything:
that they have, nal and _personal, which is not always done.
.but it is supposed to be done· and we ju~t wink at their not
doing it because we know when they pass out whatever they
leave will be recovered lwcause if js · a legal contract under the
laws of the State of Virginia.
·
Q. · Could you estimate the average cost of burial ex~·
penses?
A. I think we have outside of the lot-we have two lot!'>in Hollywood and outside of the .cost of the lot I think it is
$75.00.

.

Q. · The situation in which we: are intere,sted is,
page 156 ~ one in which the will attempts:, fo·~iprovide a,
· home for destitute ··and dependent '.· ·aged white-:
people, both men and women, ,a.nd that they be· cared for and
given both hospital and medical attention. In your opinion
could such a home be operated on an income of approximately
$2,000.00 and furnish the service required by the will?
A. I would say it is impossible~ Now it may be that
you could take care of one person by. using all the income for
that person. I wouldn't say·you couldn't ·do·that~
Q. You could take tare of about one person?
A. I should think that is about ·all you· could do.
Q. The home that you are connected with, Ii believe, .is
operated jointly by the Methodist and, Presbyterian Churches?
A. It is.
.
.. .
Q. Your relations· have been very pleasant' and harmonious with the two derto'minations? .· : ·..
A. E1tirely so.
"·
Q. Notwithstandi'1g that. fact~ w'ould it. not be . your
opinion from the experience which. you ha\fe'-''had . that if the
management of hoine was ~ivided up :ariloiig' five different
denominations that that would or would not lead to ·efficiency
in operation?

a

page
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Mr. Shaffer~

If Your Ho!lor please, I object to that question.
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It is not left to the domination of five churches;
it is left to five trustees elected by five denominations.
The Court·
I sust:iin the objection. The will is specific in the method of selection of the trustees, but there is nothing that speaks
of its being denominational in any way.
By Mr. Campbell:

Q. I will ask the question in this form. Where the governing board is selected by five different denominations and
none of those denominations has a personal interest or the
personal touch that comes from a denominationally supported
institution, would it or not be your opinion that that would or
would not promote efficiency of management?
A. It would not.
CROSS EXAMINATION

-····--,"""

By Mr. Shaffer:

Q. Mr. Cole, I believe your activities have been entirely
with a big institution of the kind we are discussing, isn't that
so?
A. We consider it rather small, but you might call it a
big one.
Q. When you compare your organization here
page I 5 8 ~ with the church organizations or different organizations in the State yours is one of the biggest,
isn't it?
A. I still don't want to say we are big because we are
small, but we are much l~rger than you have in contemplation,
perhaps.
Q. You are larger than the one at Danvill~ or Charlottesville or Staunton; you are larger than those institutions?
A. Of that I cannot speak.
Q. But, nevertheless, you have been associated with one
and only one?
A. Yes.
Q. And that is located here in the City of Richmond and,
you have, ar I understand it, 48 guests?
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A.
Q.
A.
Q.
matron,
A.

Yes.

And the overall. per- capita· expense is. $~46.00?'
Approximately.
And in maintaining a home of that size you have a
a· , nok, a, janitor and two nurses?
No, we have, I: think, five nurses.
Q~ · You have five?
A. And we have two or three trained assistants.
Q. How many employees do ·you have?
A. Well, let me see. I think we have r 1.
Q; Would you name what their positions are?
page 159· ~ A. The matron, the five nurses, the cook:, tn~
two assistants, the laundress and the janitor-.
Q; You have a rather large building· here in the City of
Richmond. have you· not?
A. Fairly large, yes.
Q. About how mal!y rooms?
A. Oh. I think we have probably 63 or 64 rooms--no.
not that many; 56 or 57.
Q. How many stories?
A. 'T!hree.
Q~ And: you· have ~n elev.ator:?
A. Yes.
Q~ fuld·)'iou· have a man, to operate the·e.I~vator?
A. No; automatic.
Q; And: your institution is large enough that you have
an infirmary.?
A.. Yrs~
Q. \Vith six beds?
A. Yes.
Q. And l believe ycu said the burial expenses otlier than.
the lot was $75.00?
A. I think that is the amount.
Q~ "\\'ell, you only have a burial occasipnaliy?
A. Quite often.
Q. About how often with an institution of 48 guests?
· A. Oh, I reckon around a dozen a year nearly. That
may be an over-statement~ but some years it will' run·. that
many and some less.
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Q. The exp'enses you gave iµcl:uded the burj~_l
page 160 :,. expense?
A. Th~ over~ll expense, yes.
Witness stands aside.

Mr. Campbell:
If Your Honor plea~e, that is all the testimoi;ty we ~.cl_ve
to present.

Mr. Shaffer:
We will have our witnesses tomorrow morning.
NOTE: At this point an adjournment was taken
until 9:30 o'clock Szptember 27, 1944, at the same place.
page 16 1
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Lula Watts Bryant, et als
vs.
DEPOSITIONS
W. C. Thomas, Executor, et als

The depositions of sundry witnesses taken before Honorable John S. Draper, Judge of the Circuit Court of Wythe
County, in the cities of Roanoke, Bedford and Danville. Virginia, on the 24th day of November, 1944. to be read in evidence by the complainants in the above styled chancery suit
now pending in the Circuit Court of Wythe County:
~
PRESENT:

W. C. Thomas, Executor, in person and by
J. C. Sha.ffer. his Attorney, who is also Attorney
for Virginia Kathryn Simmerman, the Co.
Executor, and Attorney for the Trustees.
S. B. Campbell, Attomey for Complainants.

·MRS. M. A. SMYTHE, a witness of lawful age, being
first duly tworn, deposes and says:
DIRECT EXAMINATION

Q. Mrs. Smythe, please state your age and residence?
A. I was born on tbf first day of June, 1883, at Amherst
Court House, Virginia, and I have lived in Roanoke since 1903.
Q. Mrs. Smythe, what connection have you with the
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Mary Loui~e Home?
A. President of the Board of Managers.
Q. How long have you been- President of the Board?
A. Seven years.
Q. Before that what was your connection with the in stitution?
A. At two or three different times I was a member of
the Board, from the Kings Daughters. The organization of
Kings Daughters are represented on. this Board. They hav~
the leader of what They call Circles or Chapters
page I 62 r and the leaders are representatives on the Be.al'~.
and I had ~erved on this Board several times before becoming Chairman.
Q. I believe your Kings Daught!ers organization is a
right strong organization?
·
A. Very strong organization all over the United States.
It is not so very strong in Roanoke right now because there· is
so much war work going no.
Q. In normal times it is strong? ·
Q. [t is the strongest of its kind.
Q. .About what is the membership of the organization in
Roanoke?
A. I would say around two hundred and ·twenty five or
two hundred and fifty. That is, the Roanoke Branch.
Q. Mrs. Smythe, since you have been interested in the
Mary Louise Home have you given it. any personal attention
and kept in close touch with it?
A. Yes, sir; I have.
Q. Ynu are thoroughly familiar with its operation?
A. Y cs, sir; as I told you before, we have a Treasurer
who handle,; the funds and I do not handle the money, or anything of that kind, but I generally over see most of the thin.gs
and I go to the Home several times a month.
Q. Mrs. Smythe, ir your opinion, and from your experience, would it be practical to operate a home for the aged,
both men and women, O!l an income of approximately $2,000.00 a year, and to give-: the inmates in addition to their support, medkal and hospital attention?
A. Well, that would depend entire Iy on how
page r 63 ~ many inmates you had in the home.

W. C. Thomas, Ex'r, et als v. Lula Watts Bryant, et als

159

Mrs. M. A. Smythe
Q. Would you just elaborate on that and explain?
A. In our Home w,.. have sixteen old ladies, and we have
a matron, or a superintendent, as she prefers to be called; an as sistant, a cook, a laundress and a handy-man; and we don't
have a nurs€·, but we most always have to employ one. There
is one employed most every week-with that number of old
ladies, and especially in the winter. Of course, I am basing
my assumption on what it costs us. Of course, you could ha.vi
two or three couples, or four, in your home-they said they
were going to have men and women-you might get by, but
if you had any more I don't think so.
Q. If there was anything more than just two or three
couples could it be operated from· a practical standpoint on
that income?
A. You mean no other income?
Q. N'one other whatever?
A. I don't think so.
Q. Eave you had any experience in how these old people
get along?
A. You mean with each other in the home?
Q. Yes?
A. Svme of them are lovely and you have no trouble at
all, and appreciate the Home and try to do everything they
.can. and they are very easy; and some are just the other way.
I suppose it is the same way they have been all their lives. They
are irascible, a little hard to manage and get along with, and
don't seem to appreciate the Home. They seem
page 164 '... to think thr $300.00 they pay would pay theit
·
· keep for a good many years. We charge $300.00
but that g(ws into our bu rill fund and pays the burial expenses;
but they don't think that. they think they pay their way.
Q. \Vould you say it is characteristic of old people that
they are difficult to get along with?
A. Well, I have n~ver had much personal experience, I
couldn't say that, I just kr1ow that is the way it is in the home,
there are a itw of them.
Q. You have told us about a matron or superintendent
and the other staff that you have here. In your opinion is it
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necessary to have approximat.ely that _staff. in, the institution if
it is to be run for the aged?
A. \Yell, absolutely, if they have that many people in it,
and, of .course, it wouldn't be necessary to have:as many on.the
staff if they didn't have as many people; unless ·they . were
people who went in there with the idea of doing: some of the
work, but I don't believe that would ever work .out ,very·well ..
I understand that is done at the City Alms House, but I don'·t
believe that would work out. With us we don't take any· one·
in the Home who has .any income and probably is not able to
be up and go to their meals and attend to their room; but you.·
have no assurance they won't be. in the Home six months or a
year till they have .a fall or .develop some trouble and become
incc\pacitated.
·
Q. H~.s it been your observation, Mrs. Smythe, that it i'i
or is not satisfactory to e-xpect in the .Home any regular work
other than keeping their own rooms in order, from · the inmates?
A. We have never had that practice. We have
page 165 ~ a °few ladies who like to do little things. They
are not expected and are not supposed to do anything unles<: they offer to. We have them to offer .to set the
table or dust, or like to do something, but personally I don·,think it would work out
CROSS EXAMINATION
By J. C. Shaffer:

Q. Mrs. Smythe, I believe Mrs. Blackwell is the Treasur~.
er of your Home?
A. Yes, sir; and she knows .more about the finances and
similar work of the Home because she always has.
Q. She takes a lot of interest in the Home?
A. Yes, she is a Kings Dau_gbter. _
Q. She is a very competent, qualified lady?
A. I think so.
Q. Mrs. Pack is the matron?
A. Yes.
Q. She. has been there a number of years?..
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A. · She has · been there seven years. Since I have been ·
on the Boa rd.
Q. She is a competent. and qualified person?.
A.· Y rsr we think Mrs. Pack is very fine.
Q. '1 hey are. both dos!r to the actual running of the
Home .than you are?
A. Naturally Mrs. Pack would be because she ..lives ·in
the Home.
Q. This question of the care of old people is ·rather, appealing to the public generally, isn't it, ·Mrs. .Smythe'?
A. Yes, sir; I think it is-just like an orphanage.
Q. I believe in · the Mary Louise Home they
page 166 r charge a fee for the entrance into that Home?
A. We do.
·
Q. How much is that fee?
A. Three hundred dollars.
Q. ~'here do ypu get the funds to. operate this Home in
the· City of Roanoke?
A. ....1 he Home and the property is free.from ..deht~:· Th~
Kings Daughters paid for it and we have in. the city of Roanoke
at present six Circles of Kings Daughters, and some of these
Circles have sixty five· members, down to smaller circles, and
they all work for the· Home. And of course, we have an endowment, and, of course, we do get maintenance from the
Community Fund.
Q. You get the principal part of the costs of the main~.
tenance and operating expenses of the Home from the .Com"'
munity Fund?
A. · Yes, so far as the food and salaries. They don't pa~·
any· ·repair-; or up-keep or anything like that.
Q. f believe you stated "that you only re.ceive people~ in ·
the Home in a condition of reasonably good health ·at the time
they are admitted? .
A. That's right .. They .have to have a doctor's certificate; they havt to be in reasonably good health.
·
Q. And this Home was .started in ·a very humble man.,.-..
net",' was it not?
A.· Yes. We ,had a very good Home.· It was small; it.wasn't large enough to accommodate the number we have ·now.·
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but it was in a very nice part of town and very comfortable
and well suited.
Q.. About what does. it cost per year or per
page 167 ~ month, whichever you are able to give us, for
maintenance for a person in the Home?
A. I just couldn't tell you about the maintenance of one
person bec:tuse Mrs. Blackwell, as I say, keeps most of the figures and we have never figured it down to one person. Never
·
had any cause to. ·
Q. Can you give me the costs_ of the operation of th~
Home?
A. Not exactly. It is between five and six thousand
dollars a y~ar.
Q. You don't kno·w the exact figures?
A. No, I couldn't tcJl you that. I suppose Mrs. Blackwell could.
Q. At the beginninr, of this Home I believe it was started, as some of the ladies say, from scratch. You had no property or endowment?
A. That's right.
Q. That's correct, isn't it?
A. That's right.
Q. About how long has it been in operatio·n?
A. I think the home has ~en in operation-I can't tell
you exactly the opening because at that time I was ill and I
had in my own home my aged mother and had just lost my
son, and it seems to me-·-.but I am kinder· hazy about the beginning of the home-it seems to me it has been close to twenty
years.
Q. At the beginning of this institution they had a very
few people in it, didn't they?
A. I think that ,near the opening it was four or five.
Q. Opened it with four or five?
A. Yes, sir.
Q. And since that time it has continued to grow?
A. Yes; we paid for the first place and then
page 1 6 8 t bought a larger pla.ce.
Q. The fact that it has grown demonstrates the
fact that it was appealing to the people of Roanoke, isn't that
correct?
0
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A. It was pa'rtly, but I think it was due to the King's
Daughters and the hard work they did.
Q. They got the funds by solicitation of the public?
A. Not always.
Q. The principal part?
A. I wouldn't say that because. the first few years th~
Home was open the main part came from different Circles of
the King's Daughters in the city of Roanoke.
Q. And you cared for something like four or five people ·
in the beginning. What would you say-it cost you to support
those four or five people?
A. I couldn't tell you because I had nothing whatever-,
I wasn't or- the Board, I was a King's Daughter, but I wa::;n't
on the Board.
Q.. Vlould you think it cost as much as say, from $2,000.00 to $2,500.00 to take care of four or five people?
A. I just couldn't say. I know we had at tbat time we
had a Matron, and a cook, though as I have said, I was not
active at th~t time, and I couldn't say.
Q. At the beginniP.g they started the Home with a matron and a c.:ook?
·
A. Yes, and having nurse in when it was necessary.
We always employ a nurse when h is needed, but we don't
have in in!irmary.
Q. And it was started in that small manner?
A. Yes.
page 169 ~ Q. Mrs. .Smythe, don't you think a Home
.
could be started where you own a home and have
an income of say $2250.00 or $2300.00 a year fixed income?
Don't you think a .Home of this kind could be started on a
fund of that amount of money?
A. If there was just a few to start with it might.
Q. If there was a few it could be started, is that correct?
A. I hardly know. You know the way it is, the times
and prices and everything were so different in. the time w~
started our Home than they are now, with the inflated salaries
and the hi1sh prices of food and everything. I can't hardly
compare it.

a
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Q~

The cost of food is much higher than it was before

the war?
A. Absolutely. I don't understand you?
Q. I mean the cost of food and salaries too have. increased very much?
A.· Yes.
Q. "What proportion would you say it has increa_ed
since the beginning of the war?
A. I am afraid I couldn't answer that.
Q. Don't you think that after the war is over prices will
settle back 10 more or a normal condition?
A. I wish I could say. Some people think we are going
to have inflation and lose everything,. and some people think
we are going back to normal, and I just don't know.
Q. We really hope to come back. to normal prices?
A. We certainly do.
Q. And if we do the costs of operation o.f this kind
would be much less than during the war. times?
A. Well, I think so.
page 1 70 } Q. I believe you stated in answer to a question
Mr. Campbell asked in the begin.ning~ I believe
you stated .four people might be cared for on a sum of money
similar to· ':.2250.00 or $2300.00?
A. I said a small number of people could be cared for in
the way Mr. Simmerman thought. My experien.ce is just with
the Mary Louise Home aud I don't know whether they could
be in the m:mner they care for them up there because we really
do· care for them well.
Q. Do you authori7e the stenographer to sign your n~m?.
to these depositions?
A. Yes, sir.
And further this deponent saith not.
MRS. ·M. A. SMYTHE,.
By Essie B. Marshall,
Stenographer.
(Bedford, Va.)
ROBERT A. SCOTT, another witness of lawful· age,
· being first ciuly sworn, deposes and says:
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DIRECT EXAMINATION
By S. B. Campbell:

Q.
A.

Please state your age, residence and occupation?
Fifty-nine, residence Elk's National Home, Bedford.

Va.
Q. V/hat position c!o you occupy with the Elk's National Home?
A. I am Superintendent.
Q. How long have you been Superintendent of that
Home?
A. Seventeen years last August.
page 171 1 Q. Before that time did you have any connection with th'! Elk's Home?
A. I was on the Board of Trustees for five years previou~
to the coming here as Superintendent; and various other offices in the Order of Elks before that time.
Q. Mr. Scott, since you have been Superintendent and
before that time, have you .had occasion not only to observe
closely the workings 9f this institution, but also of any other
institutions or homes for old people?
A. \tiell. I have had, of course, a very active interest in
the Elk's National Home in addition to the seventeen years,
for the five years I was on the Board of Trustees. I have visited various other Homes, but I know nothing about the cost or
the· workings. I have visited some that I wouldn't take the
job as Superintendent of and I have seen some that are very
fine, but nc,ne as good as the Elks' National Home.
Q. Under the will that we have now under consideration, the amount of annual income that would he available for
a Home for the aged will be approximately $2,000.00. Please
state whether or not in your opinion that is a sufficient fund
on which to conduct a home for the aged?·
A . . Well, in answer to that Mr. Campbell, my budget
for this year is $140,000.00, and I will spend of that about
$135,000.00. I couldn't see how you could run any kind of
a_ home for old people with $2,000.00. Our per capita cost
here - anc. ours is absolutely the lowest of any institution of
this kind· that I know-is $498.00. For this
page 172 ~ year, in other words, it cost $498.00 to keep a
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his room and all the servio that goes to make him .comfortable.
Also we furnish him clothing, tobacco free, hair cuts, shaves,
etc. You. know the only reason we run it as cheap as
we do, we have so many people. The more we have the less
per capita, because we have a fixed overhead that you can't get
,away from. In this Home that you propose, you would have
to have some kind of a superintendent. I don't mind to tell
you they pay me $7,500.00 a year to run this; but you could
probably get some aged m~m or woman for $ 1 800.00 or $2,000. oo a year, but that would eat it all up, an_d you would have
Q.Othing to buy food, clothing, etc. The only way that you
could possibly, you would have to get some. added revenue:
you would have to ask the people who come into the Home to
pay a certain amount. A lot of Homes are run that way, as I
understand it. You can charge a man $500.00 and he would be
there for Vfe; but that isr't reliable, suppose the man paid his
$500.00, you haven't got anything unless you keep adding to
the residents and that keeps on adding to your expense. I just
don't see that you .could possibly. I don't know what kind
of a place vou could run where you only had $2,000.00 income. That is less than $200.00 a month.
Q. You have mentioned the fact that the more residents
you have in the institutioy, the less. the per capita cost is?
A. '1 'hat's right.
Q. That is because you spread your ov~rhead over a
larger number?
A. That's right. If I had my records I cou1d
page I 73 ~ s}_low you that we had at one time four hundred
and twelve residents here. At that time our budget
cost was around $380.00. I believe. As the amount of residents went down to the !'resent rate of 240 the cost went up.
If you had ten people in that home you would have to have ,,
sort of a superintendent; you should have some sort of a housekeeper. Most of these olrl folks are not able to do anything.
The people here in our Home, we have got out of the 240 we
have n 9 men past eighty years old. They are not able to do
anything and while I undPrstand the Ma.sonic Order and some
other Orders require residents to do certain work. I visited :.
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Masonic Home out in Kentucky one time and the Superintendent told me.
·
By Mr. Shaffer:

I object to what some superintendent told him.
By Mr. Campbell:

I think I can show that Mr. Scott went around to other
Homes for the purpose of seeing how they were conducted. He
is an expert on it himself and I think he can give the benefit of
the information that he gleaned in that way.
By Judge Draper:
Objection is overruled. The witness is thoroughly qualified as an expert and has testified as such, and it is perfectly per-.
missible for him to recite wit~out going into detail the information he received from other institutions bearing out bis opin-:
ion, expressed in his evidence.

A. I went into this Home in Kentucky-Masonic I-:Iome
-and the Superintendent told me that they did require the
residents to do certain ta~ks if they were able to work at all
they had to work on the farm, on the lawns; the women were
required to do the house work and so on, but he told me it
·was not very satisfactory.
Q. Mr. Scott, with ·the age of the people that
page I 74 r you have and the infirmities of age, has it been
your experience that you can count on them for
any work?
A. No, I have-for instance, we raise a flag every morning out here on the lawn. _I said to the man who had been
doing it, who has some other work to do-he, by the way,
has some other work to do and I pay him $40.00 a month for
such various jobs as he does, - giving out the mail, giving out
tobacco, taking out the clothing-we clean clothing twice a
month and a man can send a suit of clothes once a month, and
they bring the clothing in twice a month-f saw him going
out yesterday morning to put up the flag, and I knew he had
a lot of other work and I said, ''George, can't you get some
other man to do that?" He said, "Ye!!, I can get a man if
you want to pay him." They don't want to work for noth-
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ing. If we had started that way we might get by, but we
didn't start that way and now they won't do anything unless
they are paid. I used to have a man or two that I had do work
on the garden and lawns, cutting grass, etc., but it got to the
place I couldn't depend on them. They wouldn't feel well,
or didn't want to do it. I paid them twenty five cents an hour
for that kind of work.
Q. Mr. Scott, what has been your experience as to sickness among your reddents?
A. That is another thing. We have a hospital here that ·
costs us-we pay a Doctor $250.00 a month. We pay a nursl?
$ 125.00, that is the Superintendent; we have two ·other nurses
we pay $ 100.00 each, that is $200.00. We have one orderly
we pay $75.00; another one we pa.y $65.00; anpage 1-75 ~ other one we pay $40.00;· then we have a wo~
· man in the lhtle diet kitcpen we pay $50.00. J
have a night. man I. p?.V $100.00, and a night man 1 pay
$75.00. There you are. $980.00 a month and that doesn··:
count the ~rug bill. Th, drug bill probably-well, we used
$3500.00 for drugs last vear.
By Mr. Shaffer:
Thirty five hundred ~iollars?
A. Thirty five hundred dollars. That was our drug
bill. Of course, we run- -you probably find a place that they
would simr.]y have a d"'rtor come and there would be no
care. Now, for instancP, ·his place I told you about over in
Kentucky; they had no hospital, they had just a small · place.
there wher~ they put mr~ to bed, but I don't think they had
any nurse. They might ~et by in sort of a shiftless way, have
doctors ma~.e daily c21ls, but it would not be a place you could
point to with pride. The man that is dead-I don't know
what he Wc'.!S thinking ab0ut when he left that money to be
spent.
DIRECT EXAMINATION continued

By Mr. Campbell:
Q. Mr. Scott, in old peop'Ie I .assume that you can expect
more bed-ridden patients than any other .class of people?
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A. Out of our two hundred and forty residents we have
at this time ~wenty five in the hospital.
Q. Is that about a fair average?
A. About an average. We have thirty five. beds and
there are times when all of the beds are full. We have had to
keep men out in the cottages because that was when we had a
flu epidemir or something of that nature.
Q. Now, Mr. Scott, as to the construction of a
page 176 r building in which old people are housed, what is
your opinion as to the fire hazard and precautions
that' should be taken?
A. Well, I would say that a building where old people·
are to be housed should be fire proof as nearly as possible;
that is buildings are of concrete and hollow tile; we have very
little wood in the pleadings. We have had. fires that burned up
everything in the room but didn't get out of the room.. Burned up. all the furniture in there, everything. The man left the.
room and threw a match or cigarette or some.thing down· in
the waste paper basket and before we could get it out it would
burn up everything in the room.

CROSS E){AMINATION
By Mr. J. C. Shaffer:

Q. Mr. Scott, of course, your opinion a.bout what could
be done with a sum of money about which we were talking
would be influenced by your association and connection. with
this institution. Is that correct?
A. Thafs exactly right. I couldn't see-in running an
institution like this I probably couldn't see where it cost us
$135,000.00, that you could run a place of any consequence
at all on $2,000.00.
·
Q. This is a National Home, I believe?
A. Yes.
Q. You have people who live in this Home from
throughout the United States·?
A. Yes.
Q.. You have quite an investment here, as I observe?
A. Yes. around a million dollars.
page 1.77 ~ Q. How much? Around a million dollars?
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Q.

A. Yes.
.
You have quite an expensive lawn to kepe up, isn't

that true?
A. Yes, that's true.
Q. And you have a farm that you operate in connection
with this institution?
A. One thing I want to call your attention to; before
we figure the maintenance cost we deduct building maintenance,.
maintenance of equipment, maintenance of grounds, that
means the building last year, that wouldn't apply to this;
$6,000.00. Equipment was about $3,000.00, grounds, I believe, $ 1500.00. The farm is self-supporting, makes money
every year, our farm will show a profit every year of $2500.00
to $3,000.00. We sell, of course, everything to the Home ..
The milk is the main thing, we run a dairy farm only.
Q. You receive the money from which you operate this
Home from the National Elk's organization; isn't that correct?
A. That's correct.
·
Q. You have in this Home men from, I suppo:::e, all
walks of life; some prominent men and influential men in their
younger days?
A. That's right.
Q. And this Home is a National Home, I believe you call
it a National Shrine?
A. Elk's National Home, we .call it.
Q. And I believe you told us that your salary was
$7500.00?
A. That's right.
Q. And you tell us that the hospital cost was.
page I 78 t $980.00 a month?
A. $980.00 a mon,th withou~ drugs.
Q. And the drugs was $3500.00 last year?
A. I say that is rough. If I had my budget I would
show you exactly.
Q. Would you givP me the employees and the operation
of this Home other than your salary?
A. Yes; I have a man ·who is superintendent of maintenance. He looks after the heating and the wearing and doing repairs. He gets $2.100.00. I have a steward who. gets
$2700.00 a year; a housekeeper who gets $ 1200.00. My of-
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:fice expens£::, out side of my own salary is $ 1800.00 and
$1500.00. We have, I think, thirteen maids who we pay, I
-think, it is S22.50 a month we are paying them now, they only
work a half day.
1
Q. You mean $:22.~o A. $22.50 a month; they work a half a day. We
have a laundry. The laundry superintendent gets $ 120.00 a
month. We have eight lssistants, that is, women, who g~t
$45.00 a month. In the dining room we have twelve waitresses that average about $45.00 a piece. In the kitchen we
have a chet that we pay $200.00 a month, an assistant that
we pay $70.00; another one we ,pay $67.50, and we have I
think four other women in there that average about $45.00 a·
piece a month. On our farm, it takes care of itself and makes
money. There are various other small-we have a night
watchman we pay $75.00 a month.
Q. Mr. Scott, what source of amusement do
pagt I 79 ~ you have here for the old gentlemen?
· A. We have a theater twice a week. We give
standard moving pictures shows twice a week. Those shows
cost us-the films alone cost $25.00, the operator costs $5.00;
$30.00 each show. That doesn't take into consideration, of
course, lights, power, etc. And we have a golf course out in
front, nine hole golf course. We have a very large billiard,
pool and card room where more of them congregate than anything else. They can sit around and do those things. In the
summer time, of course, they play hor:::eshoes and we have one.
of these games--we have a shuffle b(?ard and various other
things. We have a big work room wh~re they can go and make
anything they want. They have been trying to talk me into
employing a man here to organize that sort of thing, but w~
have got tau many old men.
Q. \\'di, Mr. Scott. a man who is connected with a
great institution of this Vind, carrying on the work that yoll
are carrying on, it would be hard for you to visµalize what
could be done in a small home, in a country town which was·
confined to the County alone; isn't that true?
A. Well, yes, I expect my vision is clouded a little by ·
the fact tha~ we have a big_ institution.
Q. And a great National Home?
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A. Yes.
Q. In which you rt nder every service that you can to
the gentlemen who happen to be here?
A. That's right.
Q. And, therefore, your opinion would be colpage 180 '.· ored very much in connection with the operation
of a home, isn't that true?
A. Well. I expect it would be in a way, but after all, l
have alwavs lived in sma1I towns and I have seen-I used to
be in the· dry-goods buniness down in Indiana, and I- have
seen hospitals and thing~ of that kind-I was on a hospital
board one time down in Indiana, and· it is ·hard to run any
kind of an institution when you are tied down with the amount
of funds you have got to spend.
Q. You have alm0st unlimited funds to run this institution on?
A. That's true.
Q. You can make. your budget and send it in and it is
approved and -you can get almost any amount you see fit to
operate this Home on?
A. That's right.
Q. You even admit people in your Home of extreme age
and in very infirm condition, isn't that true?
A. That's true.
Q. You don't have rulesA. We don't accept a man who is in any·manner a hospital case. If the application shows-and we have a very strict
examination by the physician who examines the man-if it
shows in any way that he is a ho5'Pital .case or likely to become so, we don't take him.
Q. But you take him of extreme age?
A. Oh, yes, yes.
Q. And you don't charge them anything for their treatment in the Horne?
A. No However, if a man comes here and has an income he pays some towards his maintenance.
Q. You have a rule that if a man has an in page r 8 r ~ come and is in a position to do it, that he pays
for his keep at this place; is that right?
A. That is correct. We have men who have a pension
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may be. We might accept a man who has a pension of $75.00.
a month. We don't tak~ very many who ha.ve enough to
live on outside, but some times a man says, "I just can't be
taken care of out, and I c~n't pay my total maintenance," and
he pays each month forty or fifty of such an amount for his
maintenance.
Q. Then you think it is a perfectly reasonable rule to requite a person who has an income or property or pension to
pay all or a part of their expenses in the Home?
A. Yes, sir; I think it is perfectly all right. We require
it and have required it for the past ten years.
. Q. From your investigation of institutions of this kind.
don't you feel that this is a rule throughout the country?
A. I have never investigated it very much, but I have
heard that in the Masonic Order that was true, that a man was
supposed to turn over whatever he had in the way of property
or money. I don't know; I couldn't dte you a special instance.
Q. You haven't investigated any of the Homes for aged
people in Virginia with rderence to this point, have you?
A. No, I haven't.
Q. But if in the will of Mr. Simmerman it is provided
that the Trustees may m:ike rules and regulations for the admission of people in the home, then under that don't you think
it would be perfectly reasonable for the trustees to require
the payment of an amount to enter that home, or stay in the
home, in casr they have the property or an income
page I 8 2 ~ or a pension?

By Mr. Campbell:
This question is ohiected to because under Mr. Simmer·
man's will only indigent people are admitted and indigent
people have no such funds.
By Mr. Shaffer:
Your Honor, please, indigent people have a pension, that
is one of the questions that comes under the .cy-pres doctrine
too and I expect to follow that up in the future with proof
on the subject.
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By Judge Draper:
The objection comes suddenly in the examination of this
witness as to who are indigent people. As I remember the will,
I haven't the will before me, the testator designated definitely, positively and suscinctly the qualifications for admission
to the home, and without the will before me, I remember those
qualifications to be that a home for aged, destitute white men
and women who are residents of Wythe County, who have not
been addicted to the use of intoxicating whiskey, drugs or any
kind of immorality. That was Mr. Simmerrnan's will and
I don't see how under the terms "for de~titute and dependent"
would allow the trustees attempting to carry out the will to
admit persons with incomes or pensions as the clear intenrio~1
of the testator was to be a home and its maintenance for destitute and dependent white people, both men and women; but
without passing finally on the question, I don't believe that in
carrying out the intel}tion of the testator, which in the construction of the will which the Chancellor is bound to do as
far as possible, that the class o.f the inmates could be enlarged
to embrace those who are not destitute or dependent.
Mr. Mr. Shaffer:
Don't the Court think that a person who had a small income not sufficient to support the person, or a small pension
as is paid by the Government and the State of Virginia, which
is not sufficient to maintain the person standing alone, would
be a person that would fall in this class under the will, in view
of the fact that he clearly provides that the trustees shall make
rules and regulations for the admission of people to the Home.
By Judge Draper:
As before stated in this case, the Court is anxious to have
before it all the light that could be thrown on the situation
and I am not excluding evidence along the line you indicate,
but will hear the evidence and then when all the
page 183 r evidence is reduced to writing and before me, I
will endeavor to apply the evidence to the construction of the will, and whether it is practically impossible
to carry out the plain unequivocal mandates of the will. So
you can proceed with the examination.
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At the request of Mr. Shaffer the stenographer read
the last question to the witness.

A. I say that it depends entirely on what the will says.
Under our rules and laws a man is supposed to turn over anything-we don't take everything a man has. For instance,
this morning a man came in and he had $ 1 5 oo. oo. We agreed
with him that he would turn over $ 1200.00; he would keep
$3 25.00, because if yo1:1 take every nickel a man has he is, rto·( ·
happy. He has to have a little money. Under our rules h is
required, but I can .und~~Jtand that certain things are ·said in ·
the will you can't .get a.w~.y from. A man left us $3,000.00
in a will awhile ago. and said this was not to be used for any
purpose except for entertainment for the guests. in the Home;
and we put that in a Building a-nd Loan Company and only.
spend the interest on it.
··. .
·.. 'Q. w·here a person has a ~mall 'income
a small pension, don't you think it is perfectly reasonable to require him
to pay you all that for his support?
· A. I would say so, yes.
Q. Do you authorize the stenographer to sign your
name to y011 r deposition?
A. Yes.

or

And further this deponent saith not.
ROBERT A. SCOTT
By Essie B. Marshall,
Stenographer.
(At Danville)

page 184 ;-

ROYSTER LYLE, another witness of la,wful age, being
first duly sworn, deposes and says:
DIRECT EXAMINATION
By S. B. Campbell:
Q. P1ease state your age, resi1ence and o.ccup:ati_pn?
A. Fifty years old, Mou~tain View Avenue, Danville.
tobacco bu~'er for R. J. Reynolds Tobacco· Company.

Royster· Lyle

Q. Hwe you any connection with the Sunnyside Home
in Danville: And if so, please- state what itis?
A. I am President of the Board.
Q. I-hw long havr you been connected with that institution?
A. I don't know P.Xactly the date. Three years.
Q. Will you give nc; an. idea of what duties you perfotm
in connection with that Home?
& In capacity as Chairman of the Board, and ha.ve
general supervision as a cmperintendent would have.
Q. \l/nat organization op~rates this Home?
A. It is owned and operated by. the Synod ·of Virginia,
Presbyterian Church.
Q. Mr. Lyle, about how many inmates .did you have in
the home last year?
A. We averaged twenty six. At one time we. had more
.and one tirr.e less.
Q. Can you give me approximately the figures as to the
cost of operating this Home?
A. Thirteen thousand a few hundred dollars.
Q. Thirteen thousand and a. few hundred dollars. Wm
you break that down as to salaries and wages paid,· supplies
and repair 1tems? · I have a memorandum if you want to refer
to it if you don't remember it.
A. Salaries and wages $3,500.00, for supplies
page I 85 r· $4,800.00; repairs and replacements, $675.00.
Other numerous operating items total $2,500.00.

Q. What does . that make the per capita .cost in the
Sunnyside Home?
A. Approximately $435.00 a year.
Q. Does that induce any salary for a Superintendent?
A. No, sir.
Q. You act in that capacity and give your srevices, do
you?
A. Yrs, sir.
Q. How much of 'l demand does that make on your
time, Mr. Lyle?
A. Because of my business, I· give the home more of, my
time at certain parts of the year than ·I do at· others. I would
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say approximately one-fourth of my time the past year was
spent on the Home.
Q. From your familiarity with the Home with which
you have been connected., and your experience there, please
state whether or not in vour judgment it would be practical
to operate a Home for aged meu and women on an annual income of $2,000.00?
A. The building and dormatory would already be
started?
Q. Yes, you had a residence in which they were to stay?
A. I think it would be impossible to operate with more
than two 01· three guests, because it would be necessary to have
a matron and a servant, ~ven though you didn't have a superintendent.
Q. Now, what would be the approximate figure that a
matron such as you have described would cost?
A. A thousand dol!ars a year plus her room and board.
Q. How much would the one servant cost?
page 186 r A. Six or seven hundred dollars, between six
and seven hundred dolla.rs.
Q. Mr. Lyle, has it been practical in your experience to
get any substantial work from the guests in the Home?
A. It has been tried in our particular Home. It has not
been satisfacto,ry.
Q. Will you give the reasons for that, please, sir?
A. Because one guest would think that she .was allowed
more privileges than another, and on the other hand one
would think that she would be. expected to do more than another guest of the Home.
By Judge Draper:

Do you have men a_nd women?
Witness:
No, sir, just women.
DIRECT EXAMINATION Continued
By Mr. Campbell:
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Q. Is it or not a fact that as these ladies get older they
get more cr(1tchety and cranky?
.
A. V./e find that thcir peculiarities and eccentricities increase as they become less able to care for themselves.
Q. Now, when your old ladies are sick what provision
do you make for them?
A. We have a trained nurse employed by the year. Three
physicians of Danville give their services for minor cases and
an outside doctor may b'! called in by a guest if she pays the
bill.
.
Q. Well, is medical expenses one of the things that must
be expected in these institutions?
A. Yts, sir; it amcunts to a considerable sum. I can't
give you the exact figures of the past year, but we have several
guests who are entirely dependent on the Home
page 187 ·,. for all of their up-keep and when they go to the
· Hospital or have extraordinary cases the Home
takes care or that expense.
Q. Mi. Lyle, do you pay the funeral expenses of your
de.ceased guests?
A. We make a charge in most cases of a burial fund of
$150.00 when they enter the Home.
We ha·ve some guests
who are not able to pay, then that charge is borne by the Home.
Q. Do you consider that as a reasonable charge for the
funeral expenses?
A. It is quite reasonable and we feel sure that we only
have that low price because of the fact that it is a charitable
institution.
Q. Now, suppose you had to take care of men and women both, in your opinion would that, or not, .complicate the
~ituation and make it morP difficult?
A. I have had no experience with men and women, but
I am certainly of the opinion that it w:ould make it more complicated.
·
CROSS EXAMINATION
By Mr. Shaffer:

Q.
tion?

Mr. Lyle, how long has this Home been in opera-
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A.

Since- December

Q.

1922.

A.

1922.

Yes, sir.
Q. Hew was it organized, or how did it have its beginning?
A. By a Committee appointed by the Synod of Virginia,
backed by the Church. They own.ed and operated it, they
drew up a charter.
.
Q. Then you operate under a charter?
page 188 ~ A. Under a charter.
Q. Granted by the Corporation Commission of
Virginia?
A. Yes, sir.
Q. And what kind of a Home did you have at the beginning?
A. \Ve had a small dwelling on. Virginia Avenue that
was built for this particular purpose.
Q. The Home was not located at this pface at this time.
is it?
A. No, sir.
Q. I believe a charitable institution of this kind is very
appealing to the public generally, is it not?
A. V2ry.
Q. I believe that your Home received a bequest of probably $ 1 o, ooo. oo from a lady here at the time you changed
your location, did it not.
A. Mrs. Burton gave the present building ap.d $ 1 o. 000.00. She gave her home, Mrs. Burton gave her home anc{
$ 1 o, ooo. oo which was used to build an annex.
Q. Then you have the Burton home?
A. The Burton home,
Q. And the an.n.ex which was erected at the expense of
the $ 1 o, oo(,. oo which wi~ given by this lady?
A. Yes, sir.
Q. The Home has no other endowments?
A. Yes, sir.
Q. How much?
A. Twelve hundred dollars.
Q. What is the capacity of your Home?
A. Thirty guests.
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r Q.

How do you receive the operating expenses
of the Home?
A. Some of the guests pay in varying amounts from
$10.00 a month to $30.00 a month, and some pay nothing.
The Synod of Virginia hJs the home in its budget.
Q. For the remainder of the expenses, is1 that right?
A. Yes, the Synod of Virginia gives approximately $3,700.00 a ye.ar. The other is made up by special appeals to the
Women's. Auxiliary, Sunday Schools, a.~d special contributions.
Q. Then your Home is operated partly by the amounts
which are pa.id by the guests varying from ten to thirty dollars
a month?
A. And some pay nothing.
Q. What proportional part pay nothing?
A. At presen.t we have seven that pay nothing.
Q. Seven out of twenty six that pay nothing?
A. Yes, sir.
Q. Then about nireteen of the guests of the Home pay
a part of their expenses, is that correct?
A. Yes, sir.
Q. Then in addition to that you get, as I understand.
funds from the Presbyterian Synod?
A. Yes, sir.
Q. And you solicit contributions from the citizens ot
the city of Danville, is that correct?
A. .No, I wouldn't say that. We have special .contributions from !riends of the Home, mostly Presbyterians throughout the Stare.
Q. And from different organizations within the city of
Danville, is that right?
'
A. Yes, sir: that is true.
page I 90 ~ Q. Do any o.f the other Churches contribute
anything to the Home?
A. Any other denominations?
Q. Any other denominations?
A. No, sir. Except a few local gifts of five and ten dollars around Christmas, by personal friends of guests in the
Home.
Q. What do you pay your Matron?
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A.

At present we pay her $75.00, room and board.

Q. Seventy five dollars, mom and .board?

A.

Yt:f, sir.

Q.

And then you have a nurse?
Have a nurse.
And a cook?
And a cook and three other servants.
\Vhat was the ~ize of the Home when you first be-

A.

Q.

A.
Q.

gun?
A.

Q.
A.
eight.
Q.
A.

When the Hom~ begin to operate?
Yes?
I don't know exactly, but it was a very few, six or

Six or eight people?
Yes, sir.
Q. Do you know what the approximate cost of it was
at that time, per year?
A. No, sir; I have no idea.
Q. Hew many servants did you have at that time?
A. I have no idea..
Q. In your opinion there were very few servants at that
time?
A. I should think that if you only had six or
page 1 9 1 ~ eight and you had a matron who I do know they
had, I think she had three servants and no nurse~
Q. Don't you find it much more expensive during th~
war to operate the Home than prior to the war?
A. ()i::erating expenses of the Home have increased several thousand ·dollars in thP last few years.
Q. That is due to war conditions, is it not?
A. I mppose everything has gone up in the war.
Q. H,ve you visitP.d any other homes in Virginia or
know any thing about the other similar charitable institutions?
A. I have not. I .hwen't had the opportunity. I have
written.
Q. This is an old Colonial Home, the original part of it,
is it not?
A. Ye~. sir.
Q. And was at oni? time a rather valuable home?
A. Yes, sir.
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Q.
A.

Rather expensivr to operate is it not?
Y cs, sir; it is expensive. ·
RE-DIRECT EX.AMINATION

By Mr. Campbell:

Q. Y cu were asked about the Home, and whether it was
a colonial home. I assume you mean it was a colonial type
and didn't date back to co1onial times?
A. No, sir; the bui!ding is about seventy five years olci. -·
Q. This Home is b.1cked by the Presbyterian Church, I
think you ~aid?
A. It is owned now by the Presbyterian Church.
Q. Is the Presbyterian denomination a strong denomination in this section of the State?
A. Yes, sir.
page 192 ~ Questions by Judge Draper:
Q. How do you provide for the heating.
lighting and insurance on the building?
A. It is heated by steam, coal burning furnace.
Q. I :nean the funds?
A. It .comes out of the regular operating expenses of the
Home.
Q. Are these private contributions made, fixed and annual, or just casual?
A. They are not fixed.
The Presbyterian Church
Synod of Virginia has in its budget five per cent of their
Synod's budget of $95,000.00 but they never have paid this
amount, they have paid a little over $3,000.00 a year.
Q. Arr the private contributions fixed or casual and
spontaneous?
A. I appear before certain Chur.ch organizations
throughout the · States ~ince I have been President of the
Board, and response has been very gratifying. Some personal
soliciting ha~ been done also.
Q. Have you any rules or regulations governing admis-·
sion to the Home, or any •,pecial qualifications of the guests?
A. Y cs, sir; a guest must be a Presbyterian from the
Synod of Virginia, of sound mind and physically able to waL:
on themselves, attend meals. etc.
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RE-CROSS EXAMINATION
By Mr. Shaffer:

Q. Do you have any fees or charges for admission to the
Home?
A. Nothing except at present we require in most cases
a burial fee of $ 150.00.
Q. You do not have a set fee then for· them to
page 193 ~ enter, in addition to the $150.00?
A. Not at present.
Q. Well, hereto.forr, have you had an entrance fee or
.charge?
A. Some guests of the home have been entered at a. flat
year membership. Even that has varied from year to year and
person to person.
·
Q. In what amount?
A. I don't know, sir.
Q. In case a perso!! has property and enters the Home,
do you have any rule with reference to their property being
turned over to the Home?
A. That has been practiced in the past and it has not
been a success as we found it, because properties have varied.
dwindled until' the Home did not receive the amount they expected when the person entned the Home. They have entered
the Home in some cases in the past for a life membership of
$ I ,000.00. Some' of them more and some less.
Q. If a guest owned property would you require them to
turn that property over to the Home?
A.. At present we d0 not.
Q. Was that your practice heretofore?
A. I :ouldn't say positively, but I do know that at times
it was asked.
·
Q. I believe that you require a person to enter thi~
Home to be a very high type person, probably a person of gen!'le birth, some such requirement as that?
A. Ne, we try not to, make· an.y distinction there. Our
requirement in writing ·is aged and indigent, deserving Pres:
byterian laci1es from within our bounds.
.
Q. Do yor :luthorize the stenographer. to· sign
page I 94 }- your name to this dsposition?
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A.

I do.
ROYSTER LYLE
By Essie B. Marshall.
Stenogra.pher.
(In Danville)

A. F. PATTON another witness. of lawful age. bein 6
first duly sworn. deposes and says:
DIRECT EXAMINATION
By S. B. C1mpbell:

Q.

Please state your age. residence and o¢cupation? .
A. Age sixty one. residence 1029 Mairi Street. Danville. Va. President of Patton, Temple ~ Williamson.
Q. Mr. Patton, in addition to your Presidency of Patton. Templr ~ Williamson. what other business interests are
you active in?
·
.
A. \Vell, I am a Director and member of the Executive
Committee of the Riverside ~ Dan River Cotton Mills.; Vice.
President of the DanvillP \Varehouse Company; Vice-President of the Danvile Ice~ Coal Company; Director and member of the Executive Committee, Chairman of the Fina.nee
Committee of the First National Bank; President of th~
Mutual Building Loan Association. I believe that is all.
Q. What connection, if any, have you wi~h the Sunny-·
side Home in Da.n ville?
A. I am not directly connected with the Sunnypage 19 5 ~- side Home. My interest is due to being Chair·
· man of the Board of Deacons of the First Presbyterian Church that sponsors the ·activities of the Home.
Q. As-Chairman of the Board of Deacons, has this Hom~
come under your general supervision and your financial ·oversight, if I may· use that term?
A. Well. let's see. I had better answer that in this way.
It is not under my general supervision.. The Sunnyside Home
is under the supervision of the Directors of the Sunnyside
Home. Due to the fact that the First Presbyterian Church is
responsible for its activities. it comes within the jurisdiction of
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the Board of Deacons of the First Presbyterian Church.
Q. How many inmates or guests are there at the Sunnyside Home?
A. There are twenty-six there, I believe.
Q. Are you familiar with the :finances of the Home and
how much :t takes to run that institution?

A.

Yes.

Q. What are the c!'~ts of operating there? And if you
want to refresh your memory I will show you a letter you
wrote me as;out it?

By Mr. Shaffer:
I doubt whether he is qualified as an expert witness in t~is
case. The witness has said he is not directly conne.cted with
that Home, his information is· by indirection and not by any
knowledge and direction of the Home.
By Judge Draper:
The objection is ovrrruled. As Chairman of the Board
of Deacon~ he is more or less affiliated and associated with the
conduct of the Home, and if it develops from his evidence
that he knows in a general way about the finances of it, or what
it takes per capita to maintain the guests or other pertinent evidence throwing light upor., or tending to throw light upon the
financial management of the Home, it would be relevant.
page 196

~

_By Mr. Shaffer:

Your Honor, please, I wouldn't have objected if
he had proceeded in that way, but I don't think his examination developed that before he handed the witness a letter to
read from, and in my opinion qualified the witness by asking
the questions which the court raised.
By Judge Draper:
On that point he can't testify as to the contents of the
letter, but it is certainly proper to let him refresh his memory
as to figures contain.ed in the letter.
By Mr. Campbell:

That was the only purpose-was to refresh his memory
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as to figur£.s contained in the letter which he had. previously
written.
A. The statement o.f last year showed that maintaining
the Home, or operating the Home was $ 1 I, 3 13,.22.
Q. And how was that broken down, into what general
items, Mr. Patton?
A. Salary and wages $3500.00. Food supplies $4,800.00; repairs to building and replacements $675.00. And
numerous items of operating expenses $2500.00.
Q. How much does that figure out as a per capita cost?
A. It figures approximately $435.00 per capita.
Q. Mr. Patton, what type of home is. the Sunnyside
Home? I mean by that do you include any frills, or do you
operate economically, or bow is it operaetd?
A. It is operated very economically. As a matter of fact
it is not operated as lavishly as we would like. We simply
haven't got the income to operate it as we would like.
Q. You, tr.en, are operating just as simply and
page I 97 t economically as possible?
A. Very much so.
Q. Have you a paid Superintendent out there?
A. No, Mr. Royster Lyle, who is selected by the Presbyterian Church-he handles the affairs of the Sunnyside Home
without compensation. But they do have a matron,. I might
say, and I think they p~y her, I think, approximately $I. 000.00 per annum.
Q. She also gets her board and lodging?
A. Yes, sir.
Q. Mr. Patton, from your experience in the work of
this Home, and other experiences which you have had, please
state whether in your opinion it would be practical to conduct
a home for the aged on an income of $2,000.00 a year?
A. I don't think it would be practical.
Q. Would you give your reasons for that opinion?
A. Well, my reason in stating that is that I believe 1t
will take approximately $400.00 to $450.00 per capita, and
as a business proposition I don't think you could operate "
home and give services th2t the inmates are enttiled to for less
money than that. You have a good many contingent expenses
incident to operating a home, like medical bills, funeral ex-

·w. C.
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penses and i terns of that kind that will occur frequent! y with
the aged people. That is an expense item that you have certainly got to account for.
Q. Mr. Patton, is this Sunnyside Home a project of the
First Presbyterian Church of Danville?
A. It is.
page 19 8 ~ Q. In addition to that is it also supported by
the Synod of Vii;ginia?
A. It is.
Q. A:i.'!d could you ~tate whether or not the Presbyterian
denomination is reasonably strong in Virginia?
A. I believe so.

CROSS EXAMINATION
By J. C. Shaffer:

Q. M1. Patton, how long have you been connected with
the Sunnys,de Home?
A. I have never been directly connected with it.
Q. How long have you been indirectly connected with
it?
A. For over ten years.
Q. When was the Home organized?
A. It was organized at Mrs. Burton's death. She gave
the home to the Church.
Q. .i\hs. who?
A. Mrs. Alice Burton, who •was a member of the First
Presbyterian Church of Danville, and this was her home .. She
gave this home to the Church at her death,; willed it to the
Church at her death, for thi.:: purpose.
Q. And in additio:i to that she gave $ 1 o, ooo. oo?
A. That's right.
Q. And I underst?.nd that $10,000.00 was used m
· building an annex?
A. Yes, sir.
Q. Now, prior to that time this home had been m
existence had it not?
A. Prior to Mrs. Burton's death?
page 199
Q. I mean in another building?
A. Yes, sir.

r
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Q.

Where was that building located?
On Virginia Avenue.
Q. What size was that building?
A. I would say that building had fifteen rooms, at least.
Q. How many inmates of the home did you have when
it was oper=ited at that location?
A. I couldn't state that definitely, sir.
Q. The home was ~tarted as a small home at the beginning.
A. Yes, sir.
Q. And has gradually built up, is that correct? ·
A. Yes, sir.
Q. As I understand it Mrs. Burton gave this home and
ten thousand dollars?
A. Yes, sir.
Q. And you had no other-the Home owned n.o other
property other than that?
A. That's right.
Q. And had no endowment?
A. No. I might s1 y the Home had no specific endowrnen t. It was maintained by members of the Presbyterian
Church, by private subscription.
Q. This Home depended entirely then for its support
on the charitable gifts from the Presbyterians of Danville, or
of Virginia. is that correct?
A. Yes, sir.
1
page 200
Q. Did you ,charge for admission to the Home?
A. Made no rules to do that. They would
take the in.mates in, · if they were able to pay a small sum and
had something to pa.y wi!h. why, they wer~ requested· to .pay.
Q. They were requested to pay what they could pay?
A. Yes, sir.
Q. Towards their support?
A. That's right.
Q. Punds were solicited from Presbyterians generally to
support the Horne which had been established by Mrs. Burton~
is that correct?
A. Yts, sir. It war not-those funds were not solicited.
As a general thing the Home had some friends, of. course, and

A.
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people that were connected with it, would go ahead and make
contributions.
Q. Mr. Lyle stated that he went out to other Churches
and made talks and secure:i money to assist in. the operation of
this Home. I mean other Presbyterian Churches?
A. Y cs, sir; that's right.
Q. I believe other Presbyterian Churches were very liberal in makmg contributi~ns to the support of this Home, were
they not?
A. Yes.
Q. I believe you stated the income for the Home last year
was about $12,000.00?
A. That's right.
Q. Half of that fund, or a large proportional part of
that fund was contributed by other Presbyterian Chur.ches in
Virginia, is that correct?
A. That's r1ght, sir.
page 20 r ; Q. About what proportional part of that fund
was put up by other Churches, other than
Churches here in the city of Danville?
A. I don't know whether I could ·give you that information accurately or not, just the proportion.
Q. Approximately?
A. Of course, I am really making an approximate idea
on that, bu4: I would say that of the amount of money that was
raised, I would say that the out side Churches con_tributcd
around four or five thousand dollars.
Q. Then I believe an appeal was made to the different
organizations of the Presbyterian Church in the City of Dan ville-were solicited for contributions?
A. I know that Mr. Lyle was very active in appean1:1g
before all ~f the Churche~ for funds.
Q. He received fund~ from various Chur.ches?
A. Yes: sir.
Q. Due to his activity and soliciting funds?
A. Yes, sir.
Q. You have had no direct connection with the operation of the Home, have you?
A. I have not, sir.
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Q. Have you ever. visited in. other small Homes in Virginia whw~ they were caring for aged people?
A. Ne, sir.
Q. You have never made a study of this subject?
A. Just excert local.
page 202 ~ By Judge Draper:
As I understand, Mr. Patton, this Sunnyside
Home is a denominational institution, sponsored by the Synod
of Virginia, and by the First Presbyterian Church of Danv11le,
and indirectly by Churches in the Roanoke Presbytery. I want
to ask you ar. a Churchman and as a business man, your opinion
on this. The will tinder construction involved in this suit
makes as Trustees for th1s proposed George W. Simmerman
Home a representative from the five denominations., the Methodists, the Lutherans, th<? Presbyterian, the Episcopal and thr
Baptist Churches of Wytheville. In your opinion please state
whether or not, the.c,e Churches will have no connection with
the institu::ion except the fact that one of the Trustees was selected from each Church, pay as much attention to or take as
much intere~t in an institntion of this character as one denomination with the institution entirely under its supervision and
direction?
A. My opinion would be that one Church, one denomination would have to sponsor it in order for it to be a workable
proposition.
CROSS EX.A.MINATION continued
By Mr. Shaffer:

Q. ~1r. Patton, d()t1 t you think the more people that
you could have interested in the Home would be more likely
to make it a success than v·Jhere it was more limited?
A. I couldn't agre"- to that. I believe that in order to
make a succl.'ss of an institution of that kind it would have to
be sponsoreci by one Chur.c.h, or one denomination.
Q. Don't you think that in a small town with five
Churches that co-operate together in every way, with a representative from each of these five Churches being interested in
this home, would further the Home instead of damaging the
prospects of its success?
1

iI
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No, sir; I don't.
~ A.
. Q. You think not?
A. No, sir.

RE-DIRECT EXAMINATION
By Mr. Campbell:
Q. M.r. Patton, will you give your reasons for the view
just exprees:.ad as to the unworkableness-as to this responsjbility?
A. I would say you would be more likely to hav:e a friction occurr.ing where you have a. multiplicity of denominations
or churches connected with an institution of that kind.
Q. Would it also hr a fact that you would have no one
organizatior._ which was si,ecially interested in the matter?
A. Absolutely.
'

RE-CROSS EXAMINATION
By Mr. Shaffer:

Q. Mr. Patton, wouldn't you think that the maker of
this will would have had '.l different view from the view that
you have expressed whe~ he named one member from each of
five churches?
A. I could say as a theoretical" proposition, yes. As a
practical one it is my opinion as a practical one that it would
not work.
Q. I overlooked asking you a question on re-direct .
examination. I, therefore, with permission of the Court will
proceed to ask this question. I believe it has been the practice
of your Home here in Danville to make a charge where· the
person is able to pay for their keep, or a part of their .keep,
isn't that tr-Je?
A. That is correct. yes, sir.
Q. I believe a la1ge number of the people in the Home do
contribute to their support?
A. I couldn't say just exactly how many, but
page 204 ~ there is a number of them.
Q. That is a practice?
A. Yes, sir.
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Q. I believe you ah:o require them to put in a fund for
their burial when they enter your Home?
A. If they have it.
RE-DIRECT EXAMINATION
By Mr. Campbell:

Q. Mr. Pattont have you had occasion to observe the
working of a Board which was composed of more than one d,!··
nomination, and the effect which that had on the efficiency of
the instituti0n?
A. I can't say that I have.
Q. You spoke of a Board of Trustees composed of different denominations. Have you observed how that worked?
A. There has been no friction in that Board. The point.
that I illustrated there was just showing that if an institution
of that kind is sponsored by one church that it would be far
·more successful than being sponsored by other denominations.
RE-CROSS EXAMINATION
By Mr. Shaffer:

Q.

That is just a mere matter of opinion, isn't it, Mr.

Patton?

A.
Q.

Yes, sir.
Du you authorize the stenographer to sign your
name to the deposition?
A. I do.
And further the deponent saith not.

A. F. PATTON
By Essie B. Marshall,
Stenographer.
page

~

I, John S. Draper, Judge of the Circuit Court of
Wythe County, do certify that the foregoing
evidence w1c; heard by me ore tenus at the times and places, and
for the purposes mentionrd in the caption hereof.
205

JNO. S. DRAPER,
Judge.
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Theodore S. Garnett
Fee to Essie B. Marshall, Stenographer
taking and transcribing foregoing evidence,

$17.90

Q. Will you lend them to us in Wytheville at
page 206 ;. an advance over that?
A. (Discus~fon off the recori)

THEODORE S. GARJ.~ETT, a witness on behalf of the
complainants, was first d11ly sworn,' and testified as follow,:
EXAMINED
By Mr. Campbell:
Q. Will you please state your age, residence and occupation?
A. I am sixty-nine; reside in Norfolk, Virginia; attorney-at-law.
Q. How long have you been practicing law?
A. I started in 180 8.
Q. Are you connected in a.ny way with an old ladies'
home in Norfolk?
A. Yes.
Q. If so, in what .:apacity and for how long?
A. I am secretary and treasurer of the Mary Ludlow
Home, and have so been ~ince its organization in 191 8.
Q. Hew ma.ny guests does the Mary Ludlow Home accommodate.'
A. It has a capacity for seven, and has now five.
Q. What has been the annual cost of operating the Mary
Ludlow Home?
A. An average of between $6,000 and $6,500 a year.
Q. Does the Home own the building in which it 1s
housed?
A. Yes, sir.
Q. What are the sources of income of this Home?
A. Originally the beneficiary of the will of Mary E.
Von Zollikofer's death, she left about $60,000 to the Home.
and we heJd it for maybe ten years or more, and let the income
accumulate before we opened the Home.
Q. You were not limited as to the investments
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which you might make by the instrument creating the endowment.
A. No; we have not so construed it.
Q. What is the st3f of the Mary Ludlow Home?
A. A manager, a cook when we can get one, a house
maid when we can get one, and a laundress.
Q. In your opinion are those employees necessary in a
home such a~ you conduct?
A: I think so.
Q. And what is tee salary of the manager?
A. $80 a month, boJrd and lodging.
Q. If you could get a competent superintendent, or matron, or minager, whatever the person may be called, for a less
sum than that I suppose you would do w?
A. We would try.
Q. Do you furnish medical or hospital attendance for
your guests?
A. Only for minor ailmeuts. If one of the inmates
should need hospitalization: they are required to be removed to
a hospital by sponsors who have agreed so to do.
Q. How about fune,ral expenses?
,
A. We require a deposit at the time they are invited to
become mem hers of the Home, and also a sponsor to see that
it is done.
Q. Do you furnish them clothing?
207

A.

No.

Q.

They furnish tb?ir own clothing?
A. Under sponsorship also.
page 208 \ Q. Mr'. G:irnett, from your experience with a
· home for old ladies and from observation, please
state whether or not in your opinion it would be possible to
operate a home on an income of approximately $2,000 a year?
A. My only experience is confined to this one home, and
I do not hoid myself out to be an expert in the operation of old
ladies' homes; but from my experience with that one, I would
say $2,000 is hopelessly i.1adequate.

CROSS EXAMINATION

By Mr. Shaffer:

I

I

I

I
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Theodore S. Garnett

Q. How long did you say you have been connected with
the operation of this Home?
A. .Ever since it was organized.
Q. ft is located hen~ in the City of Norfolk?
A. Yes.
Q. Norfolk is a.n ,,xpensive city in which to live, is it
not, Mr. Garnett?
A. I have never lived anywhere else, so I haven't any
definite way of .comparing it, but it has that reputation.
Q. There is a gr:eat deal of activity going on in and
around this city, which naturally causes .costs to be high; isn't
that true
A. 'That is a rigµt broad question. What activities?
Q. Government activities and the war situation at this
particular time?
A. There is a great deal of governmental activity in thi:i
neighborhood. Whether that has much or anything to do
with the cost of living, I ?.m not prepared to say as I am not an
expert along that line.
.
Q. I believe you stated that you have no inforpage 209 ~ mation as to the operation of similar homes anywhere else in this state?
A. Not from any actual experience. From investigation,
I have looked over a good many.
Q. Your opinion about the cost of the operation of
homes, of course, is influenced by the operation of the· particular home with which ,rou are connected?
A. Solely.
•
Q. ·This home is operated for ladies who have been in
higher walk': of life; isn't that true?
A. Not ne.cessarily so.
Q. Well, the ladies who are .in your Home, happen to be
ladies who have lived on a rather high plane of life before en·
tering the Home; isn't that true?
A. Not altogether.
Q. That is partly true, is it not?
A. I would say partly, yes.
Q. Did I understand you to. say you had five in this
Home?
A. Now.
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Q. Do you find the costs have advanced much since, I
will say, I 940 or 194 I, ~nd from that time up to the present
time?
A. The advance here started before that.
Q. About when did the advance start?
A. I would say arocnd 1937 or 1938.
Q. How much has the c<;>st gone up?
A. I couldn't tell you.
Q. You could not say?
page 2 IO r A. No, but it is fairly considerable.
Q. Do you require people entering your home
to make a deposit of any kind?
A. · We did not until three year~ ago. Now we requir~
them to convey to the Home whatever property they may have,
they to enjoy the income therefrom as long as they are mem.bers of the Home.
Q. If they have an in.come, do you require them to pay
that income into the Home?
A. We require them to convey to the Home whatever
properties they may have, they enjoying the income therefrom
as long as they are members of the Home.
Q. Does that appl7 to both reat' and personal property?
A. Yes.

RE-DIRECT EXAMINATION
By Mr. Campbell:
• Q. Now, Mr. Garnett, I assume that you try to make the
guests in your Home ~ comfortable as you can; do you try
to support them luxuriously?
A. We do not.
Q. Would you say you support them simply or not?
A. I would say simply.
page
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r Virginia,
City of Norfolk, to-wit:

I, D. S. Phlegar, a Nota,ry Public for the State of Virginia
at Large, having qualified in the Corporation Court of the
City of Norfolk, Virginia, certify that the foregoing deposi-

I
J

W. C. Thomas, Ex'r, et als.v... Lula Watts Bryant, et als

197

Mrs. Elizabeth Watkins
tions of Richard W: Ruffin and·Theodore s~ Garnett were duly
taken and sworn to at th~ time and place and for the purpose
in the caption mentioned: 2nd I further certify that signatures
to the depositions· were waived oy counsel.
Given under my hand this 12 day of January, 1945.

D. S. PHLEGAR,
Notary Public.
Fee $16.80
For plaintiff
For defendant

4.90
11 .90
$16.80

(Filed in the offi·ce· of the Clerk of the Circuit Court of
Wythe Cou11ty, Virginia. · This 15 day of Jan·., 1945.
Teste:
ELLA W. DOBYNS,
Clerk.
By: EMILY J. WILLIAMS,
Dep; Clk.),
page

2 12

r

Lula Watts Bryant, et als
vs.
DEPOSITIONS
W. C. Thorn as, Exor., et als

The further taking of depositions was· resumed· at the law
office of Campbell ~ Campbell, in the town· of Wytheville, on
Februa.r;y· r 6, 1 9·~5, before Honorable John. S: Draper.
PRESENT:
S. B. Campbell, of counsel for Complainants.
J. C. Shaffer, of counsel for Defendants.
W. C. Thomas, Executor, in person and· by counset
The· witness, MRS. ELIZABETH- WATKINS, being
first duly· ~om, deposes and says:

1 98
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Mrs. Elizabeth ·Watkins

DIRECT EXAMINATION
By S. B. Campbell:"

Q. Mrs. Watkins, what kin were you to Mr. George W.
Simmerman?
A. His niece.
Q. How. close did you live to him?
A. Next door.
Q. Were the two families, that is, your father and your
uncle intim:lte with each other?
A. Very.
Q. \Vhat is your age, Mrs. Watkins?
A. F'.)rty seven.
Q. Did you on any occasions within the last
page 2 1 3 ~ two, or thne or four years of Mr. Simmerman' s
life, hear him say how much he thought he was
worth, and discuss the property that he owned?
By Mr. Shaffer:
Your Honor, please. I object to that question for the
reasons heretofore stated, with reference to this and similar
questions heretofore ::issig11ed, when similar questions was asked other witnesses.
By Judge Draper:
Same ruling as before.

Q. Now, the question 1s whether you heard Mr. Simmerman disi:uss his wealth?
A. On many occasions.
Q. \Vhat did he say '.ls to the value of his property, how
much he estimated he w1s worth?
A. HP estimated it up into the hundreds of thousands.
You never talked to Unde George at a time that he didn't
get on the subject of what he possessed, and if he lived a few
more years he would be worth a million dollars. I have heard
him say it many times, bec::iuse he was a man whose heart was
centered on making money.
Q. Did you hear him on one or more occasions say he
was worth as much as: five hundred thousand dollars?
A. Yes, sir, I have heard him say that.

j

/
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Mrs. Willie P. Watts
No Cross Examination
Signature waived~
page
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14 ~- MRS. WII LIE P.

WATTS, another witness
' of lawful age, being first duly sworn, deposes and

says:

DIRECT EXAMINATION
By Mr. Campbell:

Q. Mrs. Watts, what connection, if any, were you to
Mr. Georg~ W. Simmerman?
A. V1 y husband is his nephew.
Q. Were you fairly intimate 'with Mr. Sim·mermaii during bis life? ··
A. Yes, sir..
Q. What is your aj?e?
A. Porty-four.
Q. Mrs. Watts, did you ever hear Mr. Simmerman say
·what he was worth in the last two or three years of his life,
and if so, please ~tate what he said?
·
By Mr. Shaffer:

I object to that question for the reasons assigned when a
similar question was asked to other witnesses.
By Judge Draper:
I wil'l admit it on the same rule, for the same reasons.

A. I have heard him say he was worth six hundred
thousand dollars.
Q. Did he say at that time as to whether he wouid have
been worth- more except for some losses he had sustained?
A. Yes, sir, he discus~ed it at length.
Q. .r"'t:id he said he was worth six hundred thousand dollars?
. ~i
Yes, sh.
page
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No Cross Examination
Signature ·waived.
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Mr. John S. Watts
MR. JOHN S. WATTS, another witness of lawful ·age,
being first duly sworn, deposes and says:

DIRECT EXAMINATION
By Mr. Campbell.

Q. Mr. Watts, what is your age and occupation?
A. Fifty-six, farming.
Q. !\,Irs. Watts. who has just testified. is your wife?
A. Yes, sir.
Q. Mr. Watts, what kin were you to Mr. George W.
Simmerman?
A. His nephew.
Q. How intimate were you with him?
A. I reckon about ar much so, or m9re so, than anybody.
l had bush~ess connections with him and I _went to see him
pretty ofte~1 about that, and then for advice, because I was
running the place over there for his nieces.
Q. I believe you were raised in the home of your uncle,
Mr. J. ·P. M. Simmerman?
A. Yes, sir.
Q. Your mother was a Miss Simmerman?
A. Yes. she was hie; dster.
Q. Now, did Mr. George W. Simmerman have· any connection with the J. P. M. Simmerman estate?
A. He did with Victoria.
Q. That w:ts Mrs. Simmerman.
page 216 r A. Yes. sir
Q. He was Trustee?
A. He was administrator. ·
Q. And you operat~d the farm for Mrs. Sibley and Miss
Mamie Simmerman, daughters of J.P. M. Simmerman?
A. Yes, sir.
Q. Did Mr. George Simmerman take an interest in
them?
A. Yes, sir.
Q. Mrs. Sibley, I believe, is in the Western State Hospital at Staunton?
A. Yes, sir.

I
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Q. And does Miss Mamie Simmerman take any active interest in bu~iness matters?

A.

No.

Q.
A.

So you had practically the whole care of the estate?
That's right, yec;, sir.
Q. And that brought you into more intimate relations
with your uncle than would otherwise have been the case? .
A. Yes, sir.
Q. Mr. Watts, did you h~r Mr. Simmerman say how
much he thought he was worth, and if so tell us whether he
made these statements often, and how much he said he thought
he was worth?
By Mr. Shaffer:
I object to that que~tion for the same reason of similar
questions a~ked other witnesses.
page

2

r 7 ·:- By Judge Draper:

The Court rules on that question as· it has heretofore rule<! as to similar questions.
A. Well, yes, I hav~ heard him say lots of times, discuss
his wealth. but I think about the last time was when he was
talking to--! believe Cedle was present, and my wife, that
was when he said he was worth six hu1ndred thousand dollars.
But I have heard him discuss it before that, but I believe that
was the last time I heard him say how much he was worth in
those :figures.
Q. Did you hear him give figures before that time as to
his worth?
A. Yes, sir, I have. He said he was worth half a million dollars.
Q. H2d he repeated that many times to you that he was
worth a half million dollars?
A. Yes, sir; and he further stated that if he could live
to be an o!d man that he expe.cted to be worth a million, I
have heard him say· that.
Q. Mr. Watts, after the time that he spoke to you in
the presenco::: of your wife and Mrs. Seaholm about. th~ value
of his property, did he at other times, without mentioning any
figures, discuss his property with you?
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A. Yes, sir, he has.
Q. In any of those conversations did he indicate that· he
felt he was worth any less?
A. No, sir, no he didn't.
page 218 ~ Q. Did he have any conversation with you just
a short while before his death?
A. Yes, sir.
Q. Could you say how clo.;e to the time of his death that
was?
.
A. Well, I met Mr. Thomas there OR the street co-ming
to his house, that was th{> night-it wasn't so long before he
died, I don't recall.
,
Q. Do you mean a i;natter of weeks?
A. It was a matter of days, I would say.
Q. What did he tell you at that time?
A. Well, he told me that he had made a will and that 11e
willed to. the old peoples home, or something to that effect,
but he was sick when he done it, that he would like to put it
into a school for young men. But then his wife come, and he
said, "It's too late now".
Q. Would he discuss his business affairs with you in the
presence of his wife?
A. No, sir. If he was talking about his affairs and she
would come in he- would stop a.nd change the subject.
· Q. · Was he a man who was proud of his achievement in
a financial way?
A. Yes, he seemed to be; OJ?.ly he would mention the
fact a time or two that the~e losses. I have heard him mention
that a time or two. Several times h~ said he could have been
worth a whole lot more.
Q. And he was proud of what he made for
page 2 r 9 ~ himself?
A. Yes, sir; he said he let people beat him out
of so much.

CROSS EXAMINATION
By Mr. Shaffer:
Q.
A.

Mr. Simmerman was proud of his success, wasn't he?
Yes, sir.

I
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Q. He liked to talk about what he had, he liked to brag
about his property, didn't he?
A. I don't know whether you call it bragging. He liked
to talk about it.
Q. He was a cattle dealer and talked about cattle and
farming practically all th~ time, didn't he?
A. Yes, he talked about it. I was in· a position that we
discussed tbat because I would ask him to get his advice abou_t
what he thought about my buying certain- "lots of cattle artd
things like that.
.
Q. He h~d good judgm~mt abput the price an~ value <:>f
cattle, did he riot?
A. I thought so, that is the reason I was asking him.
Q. He ·bought and sold cattle reguiarly, didn't he?
A. Yes, ·sir. · ·
Q. He kept up with his business affairs did he not?
A. He tried to as hard as any man I ever saw..
Q. He knew the value of the lands, that. he owned and the
property he owned, didn't he?
A. Yes, sir..
.
page 220 r Q. And there was land s~ld around his farm,
was there not?
A. I guess so.
Q. Didn't he talk about buying those lands at the time
they were sold, the land Burt Dunford bought, adjoining his
farm therz~
A. I have heard him speak of that land, but I didn't
hear ·him say anything· about buying it.
Q. And lie took an !nterest in everything that went on
in the County a.nd .community in which he lived, didn't he~
Mr. Watts?
A. I guess he did.
Q. Did he tell you how much money he had on deposit
in Bank?
A. r don't know as he did. He said in round :figures
the last time I heard him sav, that he was worth $600,000.00.
At that time when he was d°iscussing with Cecile abou_t advising
her.
.
, ·· .
Q. He was then talking about the suc.cess h~ .µiade.. in
business .affairs.
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Mrs. E. D. Bourne
A.

Yes, sir.
Signature waived.

page
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MRS. E. D. BOURNE, another witness of la.wful age, being first duly sworn, deposes and says:

DIRECT EXAMINATION
By S. B. Campbell:

Q. Mrs. Bourne you are the wife of Mr. E. D. Bourne
who has alreadv testified in this case, I believe?
A. Yes. ·
'
Q. \vbat is your age and place of residence?
A. Sixty Three, Wvtheville, Virginia.
Q. Your husband was a nephew of Mr. George W. Simmerman?
,
A. Yes, sir.
Q. Were you kin to either of Mr. Simmerman's wives?
A. Sister to two of them.
'
Q. Have you and you.r husband been intimate with Mr.
Simmerman over a long period of years?
A. Yes.
Q. Did you ever hear Mr. Simmerman discuss the property that he owned, that is, talk about how much he owned and
,
what he w;1r worth?
A. Yes, I often heard him talk about it. He often talked about ht$. wealth and what he was going to do with it, and
say, "I don't know what to do with it", or something of that
kinp.
Q. Mrs. Bourne, in this conversation what approximate
figures did Mr. Simmerman give as to what he was worth?
A. I think Jround half a million, I think wa~
page 222 ~ his favorite that he thought he was worth.
· Q. Did you ever hear him say that if he lived
long enoug!1. he would be worth a million dollars?
A. Yes, sir; he said he ·would like to be worth a million. I used to hear him say that.
Q. He was proud of the fact that he was worth that
much money and had been successful as a business man?
A. Yes, sir; he seemed· to like to talk about it.

I
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Mrs. Lr.fa P. Simmerman
No Cross Examination
Signature waived.
I, JohJ1 S. Draper, Judge of the Circuit Court of Wythe
County, do certify that the foregoing evidence was heard by
me ore tenus at the time and place and for the purposes mentioned in the caption hereof.
Judge.
Fee to Essie B. Marshall, .Stenographer,
page
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$4.00

STIPULATION IN LIEU OF
DF1")()SITIONS.

It is agreed between· the parties that in lieu of taking the
deposition of Mrs. Lula P. Simmerman that the following be
accepted as her statement subject to any objection which will
be applicable to the depositio·n itself.
Mrs. Simmerman is eighty years of age, the widow of the
late S. S. 3immerman~ who was a brother of the decedent
George W. Simmerman. Mr. George W. Simmerma11 lived
next door 1 o Mrs. Lula P. · Simmerman and the two. families
were very mt1mate. On numerous occasions, the last being·
within the two years immediately preceding the death of
George W. Simmerman, he stated to Mrs. ~ula P. Simmerman that r-e was worth in excess of Five Hundred Thousand
Dollars.·
It is further stipulatc·d that the names of the persons set
out in the bill as being the heirs of George W. Simmerman,
dee' d., are his heirs ~md that the relationship so far as set out
in the bill is correct.
J. C. Shaffer, couns~l for Exe.cutors and Trustees, objects
to the statements made by the clecedent as to his financial
·worth.
S. B. CAMPBELL
J. C. SHAFFER
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page
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Conference Room, Supreme Court
of Appeals of Virginia. State
Library Building
SeptP.mber 27, 1944.

Met pursuant ..to adjournmelllt.
PRESENT:
Hon. John S. Draper, Judge of the Circuit Court of
Wythe County.

S. B. Campbell. of counsel for complainants.
W. C. Thomas, Executor, in person, and by
J. C. Shaffer, Attorney, who is also attorney for the
executrix and the trustees.
MRS. PAUL BLACKWELL, a witness called on behalf
of the defendants, being first duly sworn, ~eposes and says as
follows:
DIRECT EXAMINATION
By Mr. Sha~er:

Q.
pation?

Mrs. Blackwell, state your age, residence and occu-

A. 6; :. I live in R0anoke and I have no occupation ex~
cept lookinv. after my home.
Q. I believe you 2.re the ·widow of Mr. Paul Bla.ck.:
well?
A. Yes.
Q. Who was: connected with the Virginia ·Bridge &
Iron Company?
A. Yes, he was the chief engineer there.
page 225 ~ Q. Do you have any connection with the Mary
Louise Home: Kings Daughters, Roanoke?
A. Yes, I have bP.en the treasurer for twenty-four
years--smce r 924.
Q. You have been treasurer since 1924?
A.

Yes.

·
I
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Q. I wish you would briefly give the history of the
establishment of that home.
A. Well, I will be ~lad to tell it in my way of telling
it. There was a need in Roanoke for a home for several-

Mr. Campbell:
Let me interrupt you a moment. If your Honor please, ·the
history of the establishment is objected to as .being immaterial
and irrelevant. The. question before the Court is whether
under the terms of this will a home may be operated on the
income that will be derived from the fund provided by . the
testator.
The Court;

-A. br~ef history of th~ home with that object in view might
be relevant.
Mr. ShaffP.r:
that was my purpose.

Q. '\Vill you give us just a brief beginning. ·
A. Well, the home was born of a need because of a necessity for finding a home for several women who were of a
character that they would never have been happy in the alms
house; one or two of them were wives of officials of the· Norfolk ~ Western Railway. The Kings Daughters
page 226 l thought of 1t, that we needed a home of some
,.' · sort. So we spread the story around that we
were going to raise money to get a ho~e. We began ra~sing
money and in less than two years we bought a house for $ I 5, 000.00 of :µ1oney which was given to us by people who fel.t
the need of a home for olc. people because that is always something that appeals to people, an old person who has no home
and .no place to live, no relative who .can take care of them.
We opened the home.
· . Q. You raised by private subscription about $ I 5,000.~oo, I believe?
A. Yes, entirely by pdvate contribution.
Mr. Campbell:
All of this evidence is objected to as immaterial and ir-
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relevant to any of the issues now involved because this will
provides a definite method by _which the funds are to be made
available and the experience of the people in Roanoke in public
subscription an.d private rolicitation throws no light on the
question before the Court.
Mr Sha.ffer:
Mr. Campbell went at some length into the homes he-ire
in the City of Richmond yesterday and I objected. to some of
those questions on the beginning in order to lay the found'a.tion for the introduction of the evidence in this case, and this
is not the only question, Your Honor, in this
page. 227 ~ case about the will. There is involved i~ ~his
case the qut?.stion of the cy pres doctrine - · the
question of judicial cy pr~s and the deviation from -the expres~
terms of the will and with that position before the Court· I
want to refer the Court to the last expression of Judge -Browning on this question which I think affects this questioi1 very
materially. Judge Browning quotes from Professor Sims" The
Law of Future. Interests. Volume 2,. page 5.08, Section. 591.
This case is Collins. v. Lyon., 18 I Va. 2 3-0.

· NOTE:

The objection was argued at length.

The Court:
At the very outset c-,f this case the Court has taken this
position; tnat is, one reas0n why the Court is· hearing the evidence ore ..enu~ that eac~ side. have been requested ta present
their respective contentions in this matter. The plaintiffs contend the cy pres doctrine does not· apply; the defendants think
it does. If I would at this. point decide that the cy pres do.c·
trine did not apply, tile defendants could by proper avowai
avow the proof they sought to introduce on this point. My
hope is to get the whole matter before me and before the
Supreme Court on appeal as to the contention of
page 228 ~ each side so that in the ultimate decision of the
case it would not have to be recommitted to my
.
court in the event of an appeal on questions that the Supreme
Court differed with me on, and with that thought and plan in
view I will permit this evidence on the theory of the de-fend_.

I.
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ants, but not pass upon at this time its relevancy; in my final
decision I will do that, but I take this cour:se in order that there
might not be two bites at the cherry and the full picture of the
situation with the various contentions in it be in the record.
Mr. Shaffer:

I asked Mrs. Blackwell to give just a brief statement of
the establishment of the Home.
Q. You .can · make your answer now, but make your
statement as brief as you can.
A. We:11, as I said, we started from scratch. We raised
the money to buy a nine room ·house by voluntary subscription and paid $ I 5,000.00 on ·it i.n t~e first two o.r three years.
I am not quite sure how long. it .J.qpk~~s, but it was a very
short time because people were inter~.ed. Then we opened
it with just two women..:and.. in about a year we· had four because we had a very smaU amount of money for
page 229 r operating expenses because we had a heavy debt
to pay on the property. Then in 1924 the home
was created and we had an opportunity to buy an apartment
house that bad twenty rooms in it. It was written up in the
newspaper we were thinking of buying this house and immediately subscriptions came in that we might buy a more adequate home and one of our citizens, Mr. J. B. Fishbum said if
we would incorporate he would give us $20,000.00. We did
that and we have had other smaller endowme.nts and from
then on we have been able to operate the home in a very comfortable manner. We never bought any furniture except beds~
The only thing we promised these old ladies when we took
them in that we would give them a good home, good plain
food and take care of them if they were ill and bury them.
That is all we promised to do.
Q. And you started your home without any money
whatever?
A. Oh, w.ithout a penny.
Q. And you by voluntary subscriptions have established a home of twenty rooms in the City of Roanoke?
A. Yes.
Q. Do you have an end9wment now?

2 1o
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A.

Yes, we have an endowment. I think it is about
$24,000.00. We had also before we bought the present hQme
bought two lots, paying $12,000.00 for them on which we
hoped to build a modern home.
Q. You hope to build a modern home?
page 2 3 o ~ A. Yes. We still have those lots.
Q. Now you own this home and what is the
name of it?
A. The Mary Louise Home of the Kings Daughters.
Q. Where is it located in Roanoke?
A. It is lo.cated at 1 oo I Patterson Avenue, S. W.
Q. I wish you would tell the Court how many employees you have at that home?
·
A. We employ a superintendent and an assistant and a
cook and a laundress:· and·:a~ man to fire the furnace and take care
of "the lawn in the summer: .-: . . : ::' <--.
Q. What was the cost of th~' operation of your home last
· ·.: ·
·
year?
A. It was about-I arri not quite sure, but it was almost
$6,000.00.

.

Q. Is this a memorandum of it?
A. This is an audit of last year's accounts. Last year
the operating account-the maintenance was $5,558.22.
Q. Did that include' your entire operating expense?
A. Except for large equipment such as a refrigerator or
something like that that we .would have to buy. We have
never bought .anything except new beds-s~ngle beds, refrigerators. stoves, washin·g machines,· mangles and we put a stoker
in. Everything el~e in the home has been entirely furnished by
t}:ie citizens of Ro_anoke and it is very well furnished.
Q. I wish you wpuld give me again the amouh_t
. page 23 1 ~ of the opering expenses last year.
·
A. $5 ..558.22.
Q. How many guests do you keep in the home?
A. We have room for only 16. I thought it was 15,
but I didn't know before I left Roanoke and we have 16.
Q. Have you divided that down to per capita?
A. No, I haven't. I intended to, but I was very busy
before I left. I think the food per person last year was around a
little less than $140.00. We have here an item for food supplies

/
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for last year. Our budget last year was $2,200.00 for food,
but it actually was $2,425.1 I. We have a Harvest Home Day
every year and we get quantities of things which might be add_
ed to that. This is actual cash disbursements.
Q. I believe, if Mr. Thomas' calculation is right, the
per capita cost last year was $347.37?
A. Something like that. I haven't broken it down at
this time.
Q. What do you pay the matron of your home?
A. We pay our matron now $65.00 a month..
Q. Do you have an efficient matron?
A. Yes, very. We have never had any compfaints about
the· food.
Q. When you commenced the home when it was a small
home how many employees did you have?
A.· · Oh, just one; just the matron.
page 232 r Q. i. And how many guests did you have at that
./ ·time, when you had just.one employee?
A. ··We had just two-well, we had two when we openand. then· in a few months we had three and then another· one. ·
I think within a year we have five.
Q. Now how many employees did you have when you
had five?
·
A. Then we had a cook; that was all.
Q. Just had a cook?
A. Just had the matron and a cook and we then paid
her $35.00 a month.
Q. You paid the matron $35.00 and how much did you
pay the cook at that time?
A. Oh, wen, probably $7.00 or $8.oo. I am getting
old and I can't go back to figure that many years ago, but the
servants were not as expensive then as they are now.
Q. Do you have any rules or regulations about who you
admit to your home?
·
A. Well, it is non-~ect~rian and they must be residents
of the City" of _Roanoke and Roanoke County,·, 6 5 .years of
age.
Q. Do you charge them any fee for their:·entering,: the
... . .
home?
A. Yes, $300.00. We take them, on probation for
"'-;•--,,·-

.,-

;.
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three months and if they at the end of that time are willing to
abide by· the rules which are given to them when
page 233 r they come in then we keep them, but if they ·are
.not willing and they would prove to be unmanageable we deduct $6.oo a week for board and refund the difference to them of the $300.00 entrance fee, but we have never
had to dismiss anyone.
Q. Is it more expensive to operate the home during the
war than it was prior to the war?
A. Oh, yes, of coorse; it is 20 per cent more now.
Q.
20 per cent more?
A. Yes.
Q. I believe you have visited in Wytheville, have you
not?
A. Yes, I have been in Wytheville.
Q. You know that Wytheville is a country town in an
agricultural section of Southwest·V::irginia. ·. I wish you woµld
state to the Court what your opinion. is. as to :-whether or not a
home for aged peopl~ iri the town of Wytheville could be operated and the people cared for where the home is owned and
an annual income of $2,250.00 would be available for use in
the operation and maintenance of the home?
A. Well, I should think it would if you did not have to
pay anyone very much to operate the home and if you only
had a very few people in it.
Q. It is your opinion then if you had a few people in
it that it could be operated on that amount of money?
A. Yes, I think it could.
page 234 r Q. I wish you would tell the Court what YO\lI'
experience has been with reference to hospitalization and medical attention which you furnish in the home
which you operate?
A. WelI, we have had I will say very few medical expenses. You see, the inmates of the home are residents of the
City of Roanoke and Roanoke County a.nd at 6 5 and sometime in their early life they have had a family physician and always the family physician examines these applicants before
they are admitted into the -home and they all offer their services gratuitously as long as their patients live and we have had
only a very few instances ~me-times to pay- a :specialist a ver,y
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small sum and the hospitals will take care of them for us. W c
do not have ambulance fees. The only ambulance fee-this
is not relevant at all, but I think it is funny--the only ambu~
lance fee we ever paid one of our oM ladies went down in
Montgomery County to visit some relatives and went out in
the barnyard and the calf butted her and broke her hip and we
had to pay $3 o. oo to bring her home. But we ha.ve nev·er bad
any hospital or doctors bills that would be worth mentioning.
Q. The physicians volunteer their services as a rule?
A. Yes. Then our churches help us a great deal because they have their own people they want to put in the home.
Q. In this particular case, Mrs. Blackwell, it
page 235 r is provided in the will that a trustee is to be appointed from each of five different churches in
· Wytheville. I wish you would state whether or not you think
that would be· conducive to a better management of the home
and make it more appealing to the public than if it was given
to one organization or just a set of trustees?
Mr. Campbell:
This question is objected to because the witness has not
shown any experience with a multi-denominational institution. The Mary Louise Home· of the Kings Daughters is distinctly an Episcopal institution which accepts guests or inmates from other denomination.c .
.The Witness:
I am sorry; it is not an Episcopal home. The Daughters
of the Kind-I am an Episcopalian and that is the church organization. This is the Kings Daughters; it is not sectarian.
Mr. Shaffer:
Mr. Campbell on yesterday asked similar questions of the
witness that was operating the Episcopal home here in the city
and I objected to them for the reasons he is objecting.
Mr. Campbell:
All right, I will withdraw the objection.
Mr. Shaffer:

2
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I made that objection for that rea~on.
page 236 ~ Q. Just answer the question.
A. Well, I think it would diversify the interest in the home if the churches were represented on the board;
you would have more people interested.
Q. And the success of the home then would be more
probable, is that correct?
A. I should think so. We find the chu r.ches in Roanoke
very helpful because we have relieved them of a financial burden.
They have always been willing where the persons
themselves could not pay the entrance fee-the churches have
been willing to raise that amount of money to relieve themselves of a burden that might be continuous.
Q. Then it has been yout' experience with the churches that they are willing to raise the entrance fee to get the members of their church in your home?
A. Oh, yes, it has.
Q. .Do you have people in the home from different denominations?
A. Oh, yes; every denomination.
CROSS EXAMINATION
By Mr. Campbell:

Q. Mrs. Blackwell, what position does Mrs. Smythe
occupy in the Kings Daughters·?
A. She is president of the board at this time.
page 23 7 ~ Q. And she has been very active in the matter
for a long time, has she not?
A. Yes, she has.
Q. Her information on this would probably be more accurate than yours, would it not?
A. Not from a financial standpoint. I have been on the
board much longer than she. You see, I have been on the
board since 1924 and she has been on the board about, I believe, maybe six years.
Q. From the actual opera.ting standpoint she would have
more detailed knowledge, would she not?
A. No, she wouldn't. I don't mean that I know more
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than she does, but I am more closely associated on account of
the finances.
.
Q. Now let's talk about the finances a moment. You
say your food costs per person $ 140. oo?
A. Yes, last year.
Q. That is out-of-pocket expense?
A. Yes.
Q. In addition to that you mentioned a harvest festival
or something of that sort. .
A. I included the $ 100.00 of that in the $ 140.00. 1
Q. You mean you get about $ 100.00 worth of
page 238 ~ food from that?
·
A. Yes.
Q. You also get their contributions of food a:1-ong durnig the year?
A. Oh, small things like sometimes canned food or cake
or a bushel of apples.
Q. If one of your guests proves unsatisfactory your
rules permit you within the period of probation to tell her she
wm be happier somewhere else?
A. Yes.
.
Q. And you charge her $6.oo a week board?
A. Yes.
Q. And you ha.ve had n.o other expense for her ex.cept
her board during that time?
A. · And her room and laundry, her entire support during that time.
Q. If she had stayed with you a year, that would be
$3 1 2.00, wouldn't it?
A. Yes.
Q. And naturally you do not try to make any profit on
such people as that?
A. No.
Q. So that would indicate that that was your direct outof-pocket expense?
A. Yes.
page 2 3 9 r Q. And during the period you would have furnished her no medical attention whatever and
there is a:t,1 arrangement in Roanoke under the Fishburne Fund
for medical care?
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A. Hospital care.
Q. So your institution is relieved of hospital care?
A .. l\.fost of it. Sometimes the doctors prefer they go to
some other hospital and the hospitals have been very generous
to us.
Q. You only have old ladies; you aontt take any men
in?

A.

Q.

No.

You only have these old. ladies who can find someone who will advance $300.00 for them for your feet dontt
you?
A. Yee.
Q. Your institution is not intended to take care of what
we might call the destitute person that cannot raise $300.00
or find someone who will raise $300.00 for them. That is
correct alsot isntt it?
A. Yest I would say so. We have in some instances
raised the money ourselves, not the board but the different
groups of Kings Daughters have raised the money for the entrance fee.
Q. You mentioned the different groups of Kings DJughters. What do you mean by that?·
A. Well, they are called circles. A group of women who
are congenial probably might organize a circle. · Jt. is an inter.
national order, non-sectarian and it was pripage 240 ~ marily organized to do charity work before we
had organized charities. I have belonged to it
ever since I have been in Roanoket which is about thirty-eight
years.
Q. And it is that organization which is sponsoring this
Mary Louise Home, isn't it?
A. Yes.
Q. And that organization has been active m Roanoke
and a number of you ladies are interested in it?
A. Yes.
·
Q. And you have gone out personally-when I say you·
I say it in an impersonal sense as referring to a majority of the
ladies who belong to this organization-have gone out and solicited for this home and have taken a personal interest· in it
and tried to make a success of it?
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A. Yes. If I ·may say so, we have an advisory board
of very prominent men that we appeal to; I don't niean for
money, but for advice.
Q. And they have interested themselves in it at the solicitation of you ladies?
A. Yes.
Q. You also share in the community fund?
A. Yes.
'
Q. What is the amount that you receive?
.
A. Last year $4,500.00. We have asked for
page 241 r $5,000.00 this year for 1945 and they have
granted that. ·
Q. They have gra.nted you $5,000.00?
A. Yes.
Q. So you have the benefit of the community fund?
·
A. Yes.
Q. You also have the benefit of the Fishburne Foundation?
A. Yes.
Q. And you have the personal interest of a group of
how many ladies approximately belonging to the organization?
A. I am sorry I can't say. I belong to the largest one
and I made a report a few days ago. We have 70 members in
ours, but that is the largest group we have.
Q. And how many other groups are there?
A. Six.
Q. Would the others have half as many as you have?
A. You mean the others combined?
Q. No, I mean each of the others.
A. There is one I think perhaps might have around 40
or 50, but the rest p,robably-some of them only have 10 or
12.

Q. Well, it would not be unreasonable to say there were
15 o to 200 ladies?
A Ob. no. I am sure it might be 200.
Q~ There certainly would be I 50?
page 242 r A. Yes.
Q. A great many of these ladies are the wives of
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Norfolk ~ Western officials, are they not, and widows of former officials?
A. Well, the group that I belong to I believe we have
the women in Roanoke who have the most money. I hope
you understand why I express it that way. I know that to be
true because we have Mrs. J. B. Fishburne and Mrs. W. W.
Boxley-of course, you· know the Boxley iruterests. I don't
think we have very many Norfolk f1 Western people who have
been officials. I think not. One or two, perhaps, but we have
in that group of 70 members the most prominent women-I
mean financially in Roanoke. Of course, I am not included in
that group at all, but we do happen to have them.
Q. Laying modesty aside for the moment, the group that
your organization represents is what would. be called a strong
financial group, is it not?
A. Well, I think, and it has proven in the past, that we
have raised-our group has raised a little more money. I
wouldn't like anybody to know I said this in this court; I
mean from the point of boasting. This is an audit for 1925
when we began and I have the different groups here, different
circles. One gave $750.00, a very small group of young women gave $278.00, another very small group $200.00; the
one I belong to in that year raised $5,625.00.
Q. Now you say you ha.ve visited in Wytheville
pa~ 243 r and have expressed an opinion .comparing dif~
ferences of costs in Roanoke and Wytheville. I
assume on that same information you can express the difference between the financial responsibility of Wytheville and the
financial responsibility of Roanoke, can you not?
A. Well, if I ·may say so, I have always thought Wythe
County 'and Wytheville was a very rich part of the State.
Q. · Hav~ you based your answers to previous questions
on the assumption that the people of Wytheville and Wythe
County were as rich as the people of Roanoke?
A. Oh, I wouldn't kn.ow whether they were or not, but
I have always been under the impression there were a lot of
very rich people up there.
Q. Could you suggest some of them?
fi.. Well, I am looking at some of them right now.
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Q.

I think all three of us here will enter a disclaimer on

that.
A. I know the Sawyers-Dr. Sawyers.
Q. Has it come to your know ledge they are in very
moderate circumstances?
A. Yes, it has. I just meant I knew very few people up
there.
Q. So any information you have given about Wytheville is based on very sketchy information?
A. Yes, I should think so, but I think a home
page 244 r for aged people has an appeal, it doesn't matter
where it is.
·
Q. It has a very strong appeal, hasn't it?
A. Well, it .certainly has had in Roanoke.
Q. And what is the population of Roanoke?
A. ' It is around seventy or eighty thousand.
Q. Do you happen to know the population of Wythe
County?
A. No, indeed; I do not.
Q. Well, assume it is about twenty-one thousand. That
is really less than a third of the population of Roanoke and
with all of the appeal that this home has made in Roanoke and
all of the prestige you ladies have given to it and the Fishburne and Boxley interests, which to say the least are potent
I believe you will agree, you have been able to raise only approximately $ 5, 3 oo. oo a. year for your institution. That is
correct, is it not?
A. Well, we have never asked for anything more than
just adequat~-1 don't know how much more we. might have
been.able to raise if ,ve felt we needed it, but we have-only asked for what we would say an adequate amount from the community.
Q. But it is a fact that is what you have raised, is it not?
.A. Yes.
Q. Now you spoke of the fact you thought that
page 245 r a division among five different denominations in
· the selection of trustees would add to the interest
of the people in this home. Has it not been your experience
that whatever is everybody's business is nobody's business?
1
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A. No, not in the mainetnance of the Mary Louie
Home.
Q. Now the maintenance or management of the Mary
Louise Home is vested in a board of how many?
A. A board of twenty-one.
Q. And how are they selected?
A. According to our charter each .circle is entitled to
three members on the board.
Q. And those three ladies are very much interested because this is an organizational activity?
A. Yes.
Q. Now if as there is a provision in this will that five
different denominations which will have no particular interest
in this home are to select trustees, you certainly would not
have such an organization as you have in Roanoke with the
Kings Daughters who would be personally interested in the
matter. That is also a fact, "is it not?
·
A. Well, I don't know how to answer that question. If
the trustees were appointed, wouldn't people be apppointed
who were interested? I don't know whether I should ask.
you a question.
,
Q. I am very glad that you have put that one
page 246 ~ because that brings up another proposition as to
whether anybody would be interested and _as to
whether anybody would have any per~ona.t interest in. it such
as your organization has put behind/ the Mary Louise Home
and when you consider that fact would it not influence your
opinion that the complexion of the trustees, the interest of a
church in trying to look after something it has nothing to do
with would all effect the response which would be made toward any appeals and also would affect the efficiency of the
management of the institution?
A. Well, I can't anwser that question yes or no because
in my mind I cannot see that anybody appointed to a board of
that kind would not be interested in it.
Q. And the answer which you gave on your direct
examination was on the assumption tha.t each denomination
would take an interest and that the trustees would be active?
A. Oh, yes, of .course.
Q. And you have had no experience- in any matter sim-
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ilar to this in which responsibility wa.s not assumed but was
thrust upon an organization?
A. No, I haven't.
Q. And your answer would necessarily have to be
weighed with reference to that fact?
A. Yes.
page 24 7 r Q. Now you expressed the opinion that it
would be possible to operate a home on a.n income of approximately $2,000.00 or $2,250.00?
· A. Well, I made that statement that it would depend-·
they would have to have very few people in it and very few
people to maintain it.
Q. Now this is to be a home for men a.nd women. As to
what in your opinion would be the necessary staff which would
be necessary, it would be essential to have a superintendent or
matron, some perso·n in that capacity whatever name might be
applied to the position?
A. Yes.
Q. And you pay such a person $65.00 a month and
room and board and laundry and any other incidental expenses?
A. No, that is all. .
Q. Now you would also necessarily have to have a cook,
wouldn't you?
A. Well, now, you know I don't know what you might
have to have. In thinking it over whether they could possibly
-you know, there are plenty of families of four and five who
live on less than $2,000.00 a year.
Q. . I fully realize that fact and I think you will further
realize that those people live in their own homes and that there
are young, members of those families who are able to look after
the older people when they are incapacitated and
page 248 r they get along as we say in a family way. That
is true, is it not?
A. Yes, that is true. .
Q. So now let's get down to the institution: we are
leaving the family and are coming now to an institution. It
would be necessary for someone .to prepare the meals, would it
not?
A. Yes.
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Q. So that would necessitate a cook.
A. Well, now, I look at it this way. If they had started it up and had that small amount-I don't know what can
be done in any other institution, what anybody ca.n do now.
but if we had had to start the home on that we would have
looked around for some woman that wanted a home, who was
able bodied, and we would have paid her a very small amount
if she would be willing to supervise the home. We would have
cut our garment according to our cloth. That is the only way
I can answer that. ·
Q. And that was in 1924, I believe you said?
A. Yes.
Q. Twenty years ago.
A. I am answering that right now. As we started ym1
see from scratch, we paid our matron very little and I just feel
that if somebody-I will reverse this. If this were Roanoke
an.d if I were one of the trustees and I had the
inpage 249 r opportunity - I don't know how much the
amount of money is that you are going to get this
$2,000.00 or $2,500.00 from, but I would get together ~
group of people that would make it work and save it for the
City of Roanoke. I would make it work.
Q. I don't doubt a word you say and I think you have
decided the case right in the answer to that question. Now we
cannot assume we have a Mrs. Blackwell in Wytheville or the
group that Mrs. Blackwell would draw to herself by her own
personality and energy, but we are having to look upon a
group which if I may use the expression is a fortuitous group
authorized in this will.
A. Of course, I don't know much about the provisions
of the will or anything like that. I am saying that truthfully;
I don't know that.
Q. Now let's come down to what we· actually have and
not what we might like to have or what you ladies in Roanoke
would undoobtedly have. It will be necessary to have a matr:on, you have already told us.
A. I don't see how you could put a lot of people in
there without somebody to supervise them. You might _call
her what you will, but you would have to put someone there
and they might find somebody in the community who would
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be glad to have a roof over their head and work probably for
a nominal sum.
Q. But that is purely speculative on your part?
page 2 5 o r A. Of course.
Q. You haven't such a woman as that in your
institution in Roanoke?
A. No, but we did in the beginning.
Q. Now it has been your further experience, has it not,
that these old people are sick a good deal?
A. We are now having our first case of a long serious
illness in the home. We have had people who have been in bed
a long time, but not seriously ill.
·
Q. When. I use the work sick I mean in bed. I don't
mean seriously ill: I mean they are in bed or confined to the
room.
A. We have very few. Most of our old ladies, have
passed away within a few weeks, some suddenly. Now we
have one that has cancer a,nd has been sick a long time.
Q. And that is something that you expect with age and
particularly with people who would co)11.e from destitue conditions?
A. Yes.
Q. They are more susceptible to disease because of prob~
able malnutrition or improper environment than .those who
have had more advantages in life. That is also true, isn't it?
A. Oh, yes, but we find within a year that they
page 25 I

.

r have improved physically SO much.

Q. Now you require, as all institutions do, that
~hen the inmate is physically able that she shall keep her own
room in order?
A. Yes.
· Q. Now from the beginning, I believe you told us, you·
employed a cook, didn't you?
A. Yes.
Q. And I am sure you would not have done it unless it
was necessary.
A. You know when you cook for 1 6 people you have
to have a cook.
Q. Now if you were having both men and women, you
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would have to have some sort of attendant for the men, would
you not?
A. Well, I ima~ne so; that is, if we had anyone who
was not able to look after his physical needs.
Q. That is to be expected with old age, isn't it? .
A. Yes.
Q. So then we would have a. minimum of a superinten ·
dent or matron or whatever we call her, a cook and one male
employee.
A. Well, you wouldn't have to have one permanently.
We didn't have to have somebody to supervise the women. Our
matron is our housekeeper, she does the buying of the provisions and she looks after them when they are
page 252 ~ slightly ill or indisposed and I don't see why unless they were ill enough and needed an attendant
she couldn't look after the men just as well as the woman.
Q. In good health I think you are exactly right, but we
must always prepare for the inevitable.
A. She .could still take care of a man who was ill unless
he needed constant att~ntion.
Q. I assume you have had some experience with hospitals, have you not?
A. Yes, I have. My husband has been in the hospital
many times and last summer he was ill six months before he
died and had three nurses. So I have had pl~nty of experience
with them.
Q. And one· regular adjunct of a hospital is an orderly,
is it not?
A. Yes, ·but sometimes there are hospi~als where they
cannot get orderlies now.
Q. And they have volunteer ordedies, have they not?
A. In some cases.
Q. Comparing ~Wytheville and Roanoke again, although Wytheville is a· small place, I assume the .people eat a')
much in Wytheville as in. Roanoke?
A. And probably better, you have such wonderful food
up there'--grow such wonderful food.
Q. And they would require just as much medipage 253 ~ cal attention in one place as in the other. That
is correct, isn't it?
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A. Yes. You have public-minded doctors up there,
haven't you?
Q. I am not on the witness stand. Maybe I better not
answer that question.
A. My physician, I think, .came from Wytheville; Dr.
Locke.
Q. \Ve ha.ve doctors .in Wytheville, but where this will •
provides that the institution is to furnish medical arid hospital
attendance I think quite a different situation arises fromMr. Shaffer:
I object to this examination because it is argumentative.
Mr. Campbell':
I was answering the question which your witness asked.
Q. (Co11tinued) .·. That quite a different situation obtains than that which obtains in Roanoke where y~:>U have hospitals and the Fishburne Foundation and where ·you have an
institution that is a community enterprise of the public-spirited people of Roanoke of the financial responsibility and civic
·standing of those whom you have enumerated, and that if
someone provided in a will in Roanoke that a fund was to be
used for hospitalization artd medical expenses, just as the Fishburne Foundation is used for that, that the income from that
would be devoted to that purpose and that the
page 254 r doctors would not be expected to render gratuitous service when the instrument provided they
would be paid.
A. Well, of course, not knowing the provisions of the
will a,nd whether I have to make my answer according to that,
the ·provisions of the will, I will assume with this amount
of money provided and the house also you would have no
taxes to pay, I was just assuming that you would get in proportion to your popolation the same interested support from
your citizens.
.
Q. That is what I thought your a.nswer was based on.
A. I had that in mind, of course.
Q. One other question I wanted to ask you and that is
this. A building needs repairs whether it is used for a charitable or other purpose, does it not?
·
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A. I don't know anything about the building.
Q. Do you know anything about the building needing
repairs?
A. Oh, yes, I know buildings need repairs, of course.
but I don't know anything about that one.
Q. And that is a constantly recurring expense?
A. Yes.
page 255 ~

RE-DIRECT EXAMINATION

By Mr. Shaffer:

Q. Mrs. Blackwell, Mr. Campbell referred to the Fishburne Foundation. I wish you would please state if the Fishburne Foundation is not the same as the endowment which you
referred to?
A. Yes, it is an endowment fund.
Q. What was the amount of that Fishburne Foundation or endowment?
A. Last year it was $878.19. ·
Q. What was the income from that?
A. That was the income last year. That was the income from all the endowments, ·$878. 19.
Q. That went into the operating fund of your home?
· A. Yes.
Witness stood aside
MRS. JOHN /i. PACK, a witness called on behalf of the
defendants, being first duly sworn, deposes and says as follows:
DIRECT EXAMINATION
By Mr. Sha.ffe,;:

Q. Mrs. Pack, I wish you would. state your age, residence and occupation.
A. I am 65; live at 1001 Patterson Avenue,
page 256 ~ Roanoke, Virginia; superintendent of the Mary
Louise· Home.
.
Q. How long have you been matron of the Mary Louise
Home?
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A. It will be nine years the 2nd of March. It is eight
years last March-eight years and six months.
Q. Where is this home located in Roanoke.?
A. r oo r Patterson Avenue.
,
Q. What is the size of it?
A. WeU, we have 23 rooms.
It was the Aberdeen
Apartments, owned and built by Mr. McBain, and we have
five rooms in each apartment. We have 23 rooms, but we
have eighteen filled.
Q. How many inmates do you hav~?
A. Sixteen.
Q. How many empl~yees do you have?
"
A. A staff of two. I am the superintendent and I have
an assistant and -I had practical training for nursing. · Then
I have a cook, a laundress and a part-time janitor. Of course.
the laundress is just there to do the laundry.
Q. Do you find it more expensive. to operate the home
since the war than you did prior to the war?
A. Yes, 20 per cent.
Q. What salary do you receive?
A. $65.00 a, month.
page 25 7 r Q. Do you live at the home?
A. Yes, and my assistant receives· $40.00. Of
course·, she has days off.
.
Q. Can you give us the annual operating expense of the
home?
A. No. Mrs. Blackwell has that and I didn't bring it
because she is the treasurer and writes all the checks for everything and that is sent to me. I have petty cash of $60.00 a
month and tha.t is kept for extra things and that is kept al
ways separate. If I expend $59.00 and I get a check turned
in to her for a dollar and get a check for $60.00.
Q. Have you been in Wytheville and visited the George
W. Simmerman home on 4th Avenue?
A. Yes, I have.
Q; When did you see that building?
A. Last Wednesday.
Q. I wish you would state to the Court whether or not
in your long experience in operating the home in Roanoke as
to whether or not Mr. Simmerman' s home in Wytheville
4
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would be suitable for the operation of a home for aged people?
A. I certainly do. I think it is just a splendid home and
could be made into a beautiful home, just cut maybe one or
two doors. That is a ~autiful home.
Q. I wish you would tell the Court the condition that
home is in.
A. Well, it is in splendid condition. I think
page 258 ~ the porch would have to be fixed.
·
Q. The only repair necessary on it would be to
repair the porch?
,
A. There wasn't a windowpane brokrn and the doors
were in good condition and the baths were lovely and the lavatory downstairs. I don't know what the rooms were. I
don't know where - the dining room and kitchen and bedroom and breakfast room they all seemed to be in very good
repair. Of course, you know painting and papering would
help everything and soap and water, but it is in very nice condition. One thing, it had a smoke-house; I thought that was-,
fine.
Q. From your experience I wish you would tell th~
Court whether or not in your opinion with· that home an::1 an
annual income of say $2,250.00 a year as to whether or not
you could operate that home and care for aged people?
A. I certainly do. You certainly could open it and. operate it.
,
Q. And you feel with that sum of money a num her of
aged people could be cared for in that home?
A. I certainly do. I think it is a wonderful gift to
Wytheville and Wythe County.
Q. In the operation of your home in Roa.noke do you
have many sick people in the home?
A. \Ve11, I will tell you no, not so many. Bepage 259 ~ fore we take them in, unless you have a nurse
don't you know, they have to be examined by
Dr. George B. Lawson, whether he feels like they are as well
as you might expect anybody 65 or 70 or 75 or 80, but we
have one lady that has been there eighteen years and six
months; it depends how they are when they come in and she
has had her first tray now for five weeks. The older people
don't linger as long when they are ill; they hawn't with us.
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Q. Your medical expense does .it amount to very much?
A. Well, the doctors have never .charged us. Dr. Lawson, Dr. Trout, Dr. Preston and Dr. Kenneth Groves takes
care of two; he came to the house Sunday and came back today-this lady broke· her arm. Of course, we have an entrance· fee of $300.00.
·
Q. What is your opinion about a requirement ·being a
reasonable rule or regulation on the admission of a person to -a
home that· they should be in good health at the time they enter the home?
Mr. Campbell:
This question is objected to because under the terms of
:this will the provision is for destitute and indigent persons.
Mr. Shaffer:

If Your Honor please, a destitute person might be in the
very best state of llealth. As a matter of fact, I have been in destitute circumstances, I don't think a man has to
page 260 ~ be old and down a.nd out to be in destitute circumstances.
Destitute circumstances means a
person who at the time is not in a position to take .care of himself. I have felt at times myself I was in destitute circumstances when I didn't ha,ve the money to meet obligations it wa~
necessary for me to meet and I know a great many people who
:got in that position and just because a person is an old person
and can't ~ t their living expenses is no reason why they
should not be in good health when they are received in t~is
home and that will provides that the trustees should make such
rules and regulations on the admission and as to the operation
as they see fit. Therefore, I think the objection is not proper.
The Court:
I will admit the evidence for the present.
A. Well, we would not refuse any~dy.
Q. Do you think it would be a reasonable regulation to require a person to be in good health at the time they
:a·re admitted -to the home?'
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A.
them.

I certainly do because we would have to take ca~e of

page 261 ~

CROSS· EXAMINATION

By Mr. Campbell:

Q.. Now, Mrs. Pack, how much do you pay your cook?
A.
Q.

$45.00 a mouth.
And your laundress?

A.

$20.00.

Q.
A.
Q.

And the part-time janitor?
$13.00.

A month or week?
A. A month. He doesn't have to have his meals there.
Q. Now the cook, the a!:sistant superintendent and you,
of course, have your meals there?
A. Yes.
Q. How about the laundress?
A. Well, she has two meals there, but she leaves when
she is th.rough; if she gets through,
is gone. She always has
breakfast.
Q. Now if I am not mistaken in my arithmetic that 1s
$183.00 a month?
A. Yes.
Q. You yourself ha.ve been a practical nurse?
A. Yes. ·I have had practical training by the Red Cross
and hold my diploma. If they are just minor illnesses, I look
after them, of course; I can give baths and all that, but if they
are very sick we have to have a nurse, but we have
page 2 6 2 r practical nurses. Q. You could not operate on any smaller staff
than you have here, could you?
A. No, not with the set-up we have of 16.
Q. Now it is necessary for somebody, of course to be in
charge?
A. Yes.
Q. These people if they were able to take charge of themselves would not be destitute or dependent.
A. When we first started out I had to start just at scratch;
they didn't pay toot. Of .c.ourse, I consider myself a trained

sm
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person, but I think you could get a person much cheaper, especially in smaH towns.
Q. Have you had experience in small towns?
A. No, I haven't.
Q. That is just a surmise on your part?
A. Yes, but I notice here they pay a great deal less in
Staunton and different places than Roanoke.
Q. Have you seen what they pay in other institutions in
the State?
A. Well, I know-yes, I do. I know in Staunton and
in Charlottesville they pay less.
Q. How much do they pay in Staunton~
A. I think $40.00, but that lady can give you her own
data. I may be mistaken, but I tn.ink she said so.
Q. Now, Mrs. Pack, it is necessary to have a
page 263 .r cook?
A. Why, yes.
Q. And it is necessary to have laundry done?
A. Well when our home· was started the ·ladies did their.
laundry.
Q. But you had at that time a comparatively young
group of old people?
A. That is true.
Q. And the longer you keep them the less are they able
to do?
A. Well, I don't let them do it now. Then, of course,
you can send your flat work to the launndry; that _is not very
expensive.
Q. But it must be done in some way?
A. Yes.
Q. Now the people of Roanoke, especially those connected with the Kings Daughters organization, are petsonally
interested in all of this, aren't they?
A. Yes, they are.
Q. And it is supported by the prominent, influential and
wealthy people in Roanoke, is it not?
A. No. We are in the community fund.
Q. I mean those people are interested in it; you have
enlisted their interest and support?
A. Yes, just like the Sa:J.vation_ Army and the
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page 264 ~ Mercy House and the. Y.M.C.A.
· Q. Did these people found the Salvation
Army?
A. No.
Q. But they did found this home?
A. Yes-no, we bought our own home.
Q. You bought this before the days of the community
chest?
A. Yes.
. Q. And you bought it because of the contributions of
these influential people there, did you n~t?
A. Well, I meat1: I was on the board that did it. The
Kings Daughters bought that home and paid for it, but it took
sometime. We had money given us; we had $5,000.00 given
us.
Q. And if you call the roll of prominent people in Roanoke you find them more or less connected with the Kings
Daughters, do you .not?
A. Yes, I expect so, although not so n:iany, but it doesn't
take the prominent people; it takes the poorer people that arc
interested.
Q. And you have both th~re?
A. Yes·, but we didn't have any home givein us.
Q. Let's suppose you started a home at Wytheville for
men and women; sickness comes to all, does it not?
A. Yes, that is true.
page 265 ~ Q. And it is necessary to have male and &male attendants in sickness, isn't it?
A. Well, I haven't had any experience with having the
two.
Q. So what you have said was confined entirely to
ladi:es? .
A. Yes.
Q. And to ladies who had passed a physical examination before being admitted to your institution to see that they
were in the normally good health of people of their ages?
A. Yes, but I think people that are indigent and really
not so well and all don't require as much food as though they
ate three meals a day and are perfectly well.
Q. But they require' more attention?
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A.
Q.

Yes, some require to be looked after.
And, after all, that is. the big expensive proposition,
looking after people?
A. That is true.
Q. Now, the George Simmerman house in Wytheville is
a; conv.~nienti, nice house?
·
A. It certainly is.
Qi And it would accommodate about how many guests,
would you say?
A. I-don't know. We didn't have aH than: we have at
one time. They came in later, y.ou know,. and we have two
rooms that we have two beds in. I doii.' t know
page 266 ~ how many they could accommodate. I should
think they could trake. ca·rte of fifteen.
Q. Do you recall how many bedrooms there w.ure·?
A. There were seven that could·. have been. used dbwnstairs. I had; a diagram. of that; I counted them.
Q. Seven bedrooms?:
A. Well, could: be: used for· bedrooms; take· off the: entrance, - · as: you enter and. the: dining room a:nd· onltrer: ro~
could be used.
Q. Wouldn't you: ha:ve to have a dining room?
A. Well, the· dining room is tber~~ You: would lm.ve·
t0 cut a door I think off that dining, ooomi..
Q:. You would have one room for the pe.opla· to sit im
A. Yes.
·
Q. And ene· dining ream?
A. Yes.
Q. And then, of course you w0uld: ha:ve· to, have your
1

kincliren.
A.

It is two bedrooms besid-es that and then you1: kitch-

en.
It would be two bedrooms, downstairs:?
I: think they coul'd use: three bedrooms downstairs,
use the one that is used as a sunparlon and lavatory'.
Q. It is- about five- upstairs, are· there?
pgge 267 ~- A. T think it is five· and• ft .is a sleepiitg poroh
that could be used as a 1,edi-oom.
Q. Now it is ne~ssary to have something to sleep on.
is it not?
Q.

A.
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A.

·Q.
A.
Q.
A.

Q.

Yes, it certainly is.
You would ha.ve to have beds?
Yes.
And have to have some chairs?
·Yes.
And a bureau or press, or somie article of that sort?
Yes. They have nice closets in those rooms.
You would have to have a bureau in addition to

A.
Q.
closets?
A. Yes.
Q. Now bedclothes have a habit of wearing out.
A. Yes.
Q. And they have to be replenished. Any building
needs repairs just from wear and tear and natural deprecia·tion, does it not?
A. Yes, that is true.
Q. All those things are true and people must eat and
all of those expenses must be compressed within approximately $2000.00. Now considering all those things and giving
hospital attention and medical attention a.nd supporting them
with clothing_:_
A. We don't buy their· clothes.
page 268 r Q. You don't furnish clothes?
A. No, indeed, and when they come they bring
their own bedclothes and furniture. We haven't bpught any
furniture.
Q. And you have eliminated a.11 those items.
A. Yes, and I believe that could be done up there.
Q. Do you think so?
A. I should think people-as long as people hav.e lived
in Wytheville they should have things in the attic and things
they could contribute to the home.
Q. That is if you enlist popular appeal?
~- Yes, ·and in :the churches.
The churches made
quilts for our ladies' beds.
Q. And you had this organization which was sponsoring the home, the organization of the Kings Daughters; they
enlisted this support from other people?
A. Yes..

By the Court:
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Q. Mrs. Pack, please state whether or not in your
opinion if both men and women were eligible for this home
whether the mixing of the sexes there would materia.lly increase the per capita necssary for attention and hospitalization and care of the separate sexes?
A. Well, I don't see why a practical nurse couldn't take
care of a man as well as she could a woman. I know I wouldn't
hesitate. Of course, I think it would be grand;
page 269 r I wish we had some gentlemen in ours. It would
be the greatest asset in the world. I certainly
do think it would be nice, eating at the table and talking together. There is ,something about it that I think is just fine,
but I don't see why you would have to have an attendant up
there. I mean if they had any old gentlemen I think they
would enjoy being together, but I never had that experience,
.but I know in nursing it would make no difference.
RE-DIRECT EXAMINATION
By Mr. Shaffer:

Q. Mrs. Pack, what is your opinion with reference to
there being a trustee from five different church£s?
.
A. I think it would be fine be.cause if they are interested
in it they certainly could tell the people about it and the aid societies and auxiliaries-all of our churches we tell about it. The
circle I joined the first thing I do before we have prayer is to tell
about the Mary Louise Home and you have to have people who
are int~rested and it is such a rich farming country around
Wytheville it seems they could have so many things sent in.
Of course, we hav,e· the Andrews and the Ninningers; they
have sent supplies. Even if they are culls that doesn't make
much difference. You all have coal up there. We have had
coal given us at different times and we get the repage 2 70 ~ duc.ed rate on elc.ctricity and telephone because
.
we have a mangle and ele.ctric irons and sweeper.
Those are beautiful floors up there; you wouldn't have to put
any rugs on them. It is beautiful downstairs. That is a
pretty house.
RE-CROSS EXAMINATION

:.
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By· Mr .. Campbell:

Q. You spoke of having coal 'in w·ythe County. Will
you tell us where it is?
A. I don't know. I thought you had coal mines an up
near there.
Q. Where do you think they are?
A. I don't know. That is southwest Virginia.
Q~ So that is another one of the assumptions y.ou are
going on?
A. Yes, but don't you have coal up there?
Q. None that will burn that we have been able to find.
Our nearest coal is mined in West Virginia and brought
around. on the railroad almost to Roanokie before it comes· to·
Wytheville. The straight rate to Roanoke is cheaper than to
Wythevi11e.
A. Well, now, stoker coal is cheaper. That is what·
we use.
Q. But we d'on't produce any stoker coal there.
page ~ 7 1 ~ A. Well, I am sorry. I thought suttdy in that
se·ction you would.
Q. Now the success of your home in Roanoke has been.
due to the interest which you ladies have taken in 1t m your
cir.cles at toe Kings Daughters and energizing other people
through them, has it not?
A. f expect so, but don't you think the peopl'e of
Wytheville would' be that much interested~ all the ladies up
there?'
Q. I doubt it, seriousty because-you asked me. a ques.tion and r will' answer it for you-oecause of the fact that here
is a home put up as a memorial to one main in which he has.
adopted a plan of setecting on-e person as trustee from five different denominations. No one. of those denominations has
any personal' interest in the matter. It is not a project of
any one of those churches; it is not a project of a.ny organization such as. y.o.u have in -Roanoke that has. succeeded in enlisting_ the sympathy and• support which you have in Roanoke, and- for those reasons r don't think it would work aswell as if one church or one organization had the matter incharge.
·
A. Ours is interdenominationa-1: of an the churches.
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Q. But· you have your one organization of ·the Kings
Daughters?
A. Yes.
page 272 ~ RE-DIRECT EXAMINATION
By Mr. Shaffer:

Q.

I believe your home is named after a lady tin the

city of Roanoke?

A. Yes, it is Mary Louise, named after Mr. Fishburn.e's
mother and Mrs. Fishburne's mother and ~ got a $20,-000.00 endowment and we get $750.00 a year, I ·think, .from
· that and that is taken from the commu.nity fund-that much
less.
·
Witness stood asid.e.
MRS. HARRY BARNETT, a witness called on behalf
of ·the defendant, being .first duly sworn, deposes and says as
follows:

DIRECT EXAMINATION
By Mr. Shaffer:

Q.
tion?

Mrs. Barnett, &tate your age, residence and occupa-

A. 64 yea.rs; Staunton, Virginia, I am a housewife .
.Q. I wish ,you would state whether or not you a.re con-· ·
nected with.a charitable home .in Staunton and what ,your connection is with that home.
A. Well I have been connected with it just for .a few
years, but right now 1 am the treasurer~
Q. What is the _name of the home?
page 2 73 r A. Betty Bickle.
Q. I wish you would state what amount of
money you had to begin that home with?
A. Well, we had $10,000.00. Miss ·Bickle when she
died left $10r·Ooo.oo to start this home as a memorial to her
mother and added to that two dtizens corttributed ·$ 1, 000:00
apiece and then ·Mr. McFarlane, from ·whom we bought ·the
·
home, deducted $1,000.00 from the price of it.
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Q.

What was the price of the home? _
We paid $9,000.00-either $9,000.00 or $10,000.00, I have forgotten; I guess it was $10,000.00 and his
$1,000.00 deducted made it $9,000.00 and then they put
some repairs on it and they started the ho~e with about $2,·000.00, something like that.
Q. Did they have any endowment or fixed income for
the home?
A. No, that was all we had. We had. that and Dr.
Frazier's and Mrs. Lipscomb's contributions.; that is what
really started it up.
Q. Do you have a board of trustees to operate the
home?
A. Yes, we have a board. We have a president and we
have twenty members. We don't have twenty members as
a rule-it has been the policy to select those members-the
predominant part is Presbyterian because Miss Bickle was a
Presbyterian and Dr. Frazier who acted for
page 2 7 4 ~ Miss Bickle was a minister. It is predominantly Presbyterian but we try to include the other
denominations in there.
Q. How many guests do you have in the home?
A. We have 11. We have 12 rooms and we always
keep'· 1 1 guests.
Q. What was the annual cost of the operation of your
home?
"'. A. Well, I consulted the twd· past years-the ·reports
for the two · past years. · Last year it was a· little over $ 5, 000.00 and this year it is running a little higher. 'We are es·
timating it-we make the report for the .community chest.
They start the roll in October a.nd our year ends in November. We made- it for eight months and estimated the rest. I
think it will ru.n about $5,400.00.
:- '
Q.. Is the operating ·e,xpense of the home furnished by
the community chest?
A. · Well, yes, it is. We have a good many contri~utions to the home,· people who prefer to give their money
!hat way, and the chest permits us t~ keep that but, of cou~.
they take that into consideration when then make the budget
that we we will have such amounts.

A.
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Q. . Your opera.tin.g expense then 1s something over
$5,000.-00 a year?
A. Yes.
page 275 r Q. About what is your per capita per year for
the guests in the home?
A. Well, on $5,000.00 it would be .about $362.00.
Q. About $362.00?
A. Yes.
Q. How many employees do you have in the home?
A. Well, ~ have a matronQ. What do you p.ly her?
A. About $50.00. The one we have n.ow costs a little
less. She is satisfied to take less because she is not as active as
some of the others, but $50.00 is about what we pay. Then
we have what we call a day and night n.urse. We have always had this, but Ia.tel y in the last few years we ·ha v·e had
more bedridden patients, more invalids, and so we have had
to have more and we have had a white woman in the dayti~e.
who is really not a nurse, but who can give nursing care to
these patients.
Q. A practical nurse?
. A.· ·Yes, and she helps with the cleaning, and we· have
to have someone to .take care of them at night. That is two
nurses. Then we have a cook and a furnace man and, of
course, we have extra help in for cleaning. ·
Q. You pay the matron $50.00. What do you pay the
others,--was it $40.00 or $50.00?
A. We pay this ·one $40.00, but $50.00 is the
page 276 r average we pay. Then we pay the others-we
have been paying $10.00 a week to the nurse;
that is $40.00 apiece for them. We pay them· by the week,
don't pay them by the month.
.
Q. You keep them, of course, just when you need them?
A. They have been regular now for three years· and
we still have a bedridden patient who has to have care in the
night and as long· as we have that we have to have that type
of help. We pay them $ 1o. oo a week. We pa·y the cook_
$12.00. I don't kn.ow just how to tell you this. Those
two white women who were the women· getting $10.00 a
week, one left and~ we have a colored woman in the place of

M·rs. Rarey Bametr·
her now· and1 she gets: $,2.00· a~ da:y·. S0 that is a, little more.
Each time we change we have to pay a larger sum. ']1ren we,
have a furnace man we pay $8.oo.

By tne Court:.
Q:. Do. you. pay. the: cook
A. A week.

$ 1:2·•.0"0 a week ~n month?
1

By Mr. Shaffer:
Do you have any. endow.me.n.t 0fi the· h0me?
A. No, we have never had an;y.ttbing: W Et- aire. trying to
buildi up) a: little: endomenu~
Q. Youi haYe beem @ID charity., altogethsn?.
A. Mto~ther~.
are: tr.ying: to. build up:· c11 little en!"dowment and' I clan{ t know, exacd whow much we:· ha.ve hut.· ~e::·
have a-, little: we· have: hem ahle:· to· 1~ astde· at differentr.
times ..
page: z.,7-7. r· Q.. Do you: havB aru entrantI8'; cha~?:
. IA. Yes, we .abarge: $4~00 ..00.
Q. Do you require the persons that come in'- b.e; irti good::
health at the time?
A.. Y.esi. they.- ha:ve: to, be: in, g.o,odt ph¥,sicali coriclition.
They cannot ha~e- any: infumity:i whiun they; enttt other than:
their age.
Q. Do you 'think it: is a; reaSGnalila rule· fur: admissiore
to: the- home· t® re.cp1ire that.?
A. I am sure it is. because Y:(i)D· cannm~
car-e- - · itr
would require special nursesi fan am invalid patienit and it
V\muld! be: impessiblEt to. ta-l;~e; care of. ixr.valim patients-I 1ll£3n
to taire int invalid! patients.
·
Q. I wishi y,.ou would{ state: w.hatr yo1111· a.pinion. is about
the practicability and the effect of hawing: £iv~: tnusOOeSj. one· 0.fi
whom:· is selected f.rom :fi.ve separate· chunche&-?:
A.. W eU, L think. that is; a, gpod: thing, I, think ift you
hav.e a truste.e: f.rom di.ffa-cant chur.che& rathe~ than~ from one
cbuc.ch1 or· may.be. tWG· you.· interest la£ger gi:.ou11s- of peegle arut.
I think that. is a, goo~ thingi We: haY-e: found1 iris ver,~ ef:fec~iiva.
·
Q; I wish, Y,OU. wewd smte what yow 011inioru. i& w.ith~
refomll(te to thi~ prop0siti0n--.. Assuming that: you- have: a, hQma

Q.

w~

tau·
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suitable· for the· <i>peraitioru of a home for aged
page 278 } people and a11 annual sum orf' mon~y oo say
$:2,.2,5 01..00·., do you think that a. home could be
operated. and some a:gedt people cared for?
A. I don't see why they couldn't. I think you. are very·
fortunate to have the home to begin with and. at our rate
01f operation of $360 ...0.0 you. could. care for how many people
-five or six at any rate at that rate. I d(i)ll't see witty yoUt
couldn't.
Q. You don't see a!ny reason why it couldntt be done?
A. You can't start a. home with
great num.h·er of
people. You start always any enterprise in a small' way, clon't
you think? I am sure you could take catte 0£ some people,
<hpendin:g, of coutrse,. on the mana.gement you have.

a

CROSS EXAMINATION
By Mr. Campbell:

· Q~

Mrs. Barne~t,:,

wfi~

·is the treasurer of the _home in

Staunton?

A I happen to be. I am the acting treasurer,: not really
the treasurer.
Q. Do you ~call. talking to Judge Harry Ma'Y about
tnis matter?
A. Yes, and afterwards I' thought what I bad done~ r
gave him figures off an eight months report.
Q. Do you recall telling Judge, May that in your opinion it would not be feasiole to operate an institution on an
in:come- of $2,000.00-l"
•
A. Yes, and I was thinking at that" tiin·e of apage 279 } full institution·: J wasn•'t· thinking about start- ·
ing: with a1 few· pe0plc. He just asked me• that
quesci@n and: l said I~ didn~ t think it. .couJd be· d@ne-, but w1hen·,
you consider that this money, has been· left tiO: takr. care of 01.dl
people it doesn't say. how.· many., but. I, think the idea is· that
the man wanted it used for the maintenance of old people and
it could go as £ar as it woul'd.
Q. Now let's see. You all are running on a minimum
staff?
A. Yes.
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Q. And you can't reasonably get along with less than
· you have?
A. Well, hardly. It just depends upon coniditions.
Q. And old people are susceptible to the infirmities of
age, of course?
A. Yes.
Q. And they \need much more care and attention than
hale and hearty peopl~?
A. Yes, sir.
Q. And we expect sickness with old age?
·
A. Yes.
Q. And we have to provide for it, don't we?
A. Yes.
page 280 r Q. And that is what you all have attempted
to do there in Staunton?
A. Yes.
Q. Now you have there, I believe, only 1 2 people?
A. I I.
Q. And it costs you in excess .. of $5,000.00 to operate
per year?
·
A. Yes.
Q. And it would cost you almost that much to operate
for five people, wouldn't it?
A. Well, I don't think it would because you have to
have less help and usually have less food and wouldn't use
as many util'ities. It seems to me it wouldn't cost you as
mu.ch; I don't see why it would.
Q. What is your food cost per patient?
A. Well, I don't know per patiel\t.. I think it was
about $2,000.00 this year.
Q. The total cost of food was $2,000.00?
A. Yes. I think it depends largely, too, on where the
home is. You are in a rural agricultural section where the
food does not amount to so much.
Q. So food is one of _the smaller costs?
A. No, it amounts to a good dea.I, but wouldn't
~mount to as much as in Richmond or some other such place.
Q. Now you are basing that on a guess only
page 28 I r and not on facts?

W.

c;:.
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A. Yes, just supposition, just my idea oJ how
it would be.
Q. Your idea without any experience on it. Mrs.
Barnett, the home in. Staunton has a monthly pay roll of
$ r 5 o. o o, hasn't it?
A. $ 1 44. oo; something like that.
Q. That is $1,800.00 a year?
A. Yes.
Q.· And you care for r 1 people?
A. Yes.
Q. Even if you had one half that number and your
food cost was a $1,000.00 less than that a year you would
still be spending $4,000.00 a year in the operation of your
home, wouldn't you?
A. I can't count figures.
Q. Take $1,000.00 off of $5,000.00 and the result is
obvious, isn't it?
A. Yes, $4,000.00.
Q. Now the home in Staunton is managed by a board
· of twenty people, isn't it?
A. Yes.
Q. Are they all ladies?
A. Part men.
Q. And all of those twenty people are inter-·
page 282 ~ ested in it, aren't they?
A. Yes.
Q. And you have made that a community enterprise?
A. Yes, it is maintained by the community.
Q. And you have a .community chest?
A. Yes, we have had that for two years. Before that it
was just financed by contributions of individuals.
Q. How much do · you get for your home from ·the
community chest?
A. $3,300.00, I thnk.
Q. And you charge a $400.00 admittance fee?
A. Yes.
Q. Do you also furnish clothing to your inmates?
A. Yes. Some of them have just a small income they
use for themselves; otherwise we do, but most of ·thein - a
good many of them have a. small amount that they use for
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their per~'Onal needs and then the rule is when· they are finished with it when. they are gone that reverts to the home~
Q. And you are not really caring for indigent people~
foure mostly have some little funds?
·
A. Some do and some don't have anything.
· Q. And you have not found it necessary to buy a.ny
clothing for your people?
A. I haven't paid any bills for clothing.
Q. You handle· the purse strings, so if that
page 283 r would be the ca:::e you would know it?
A. Yes.
Q. Do you pay the burial expenses?
A. No, that has to be guaranteed before they enter.
Q. By somebody else in addition to: the $400.00?
A. Yes.
·
Q; And there is no provision in any. of. the papers
connected with your home that the fund is . to offer. hospital
and medical expenses for your patients?A. No, they are'.. cared· for when.. ·they are· sick right
there in the home.
Q. Now has Staunton a hospital?
A. Yes.
Q. How many?
A. I am not real sure; 1 think it is, 60 or 70 beds.
Q. Has it more than on·e hospital?:
A. Just one. Incidentally, that hospital was started
just like this home.
Q. A1.1d that was: started, by a group of. people who
were interested in the matter?
A. _The Kings; Daughters.
Q. · And the Kings Daughters-I don't know whether.
to say are or is-a very activ:e. organization?
A. Well, it is a very active organization.
Q. Thank you. And its members are very active
people?
A. Yes, sir.
page 2·84 r Q. And they a·re usuaHy the most prominent
and influential people in the community, also.
aren't they?

A.

Yes.'

..
!

I
I
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Q.

How long has your home been operated?
I think it was established in 1929.
Q. Have you looked back to see how much your annual
expenditures were over the years?
A. No, I hav:en't. I haven't had this position· for but
maybe a year or a little over.
Q. And during the time you have been there your ex~
penses have been approximately $5,000.00 a year?
A. Yes.
By the Court:
Q. In the help you get from the community fund who
makes your allocation.?
A. They have a budget comm;ltt~----ithe Chest has· a.
budget committee and we submit our yearly report. at least,
submit a tentative year! y report based on the eight months.
You see, we make it up before the year is over and then we
base this report-give them a tentative budget for the ·following year on that eight months report and then the Chest has
a. budget committee and they meet and they pass on these requirements and requests and hear any representative from any
organization.
Q. Is. this assistance from the Comm unity
' page 285 } Chest uniform each yea.r or does it vary?
A. Wel1, I should think it would vary. We
just started it-I think we have only had it two years. The
first year we'got a stated amount tha.t they asked for and last
yea.r they included the War Chest or some of the war funds
in with the Community Chest and they worked that together.
So. of course, last year it was much larger than the year be-.
fore.

A

RE-DIRECT EXAMINATION
By Mr. Sha.ffer:
Q. Befo~ you ~~ived your mon:ey from the Com-_
munity Chest from what source did you get it?
A. Oh, from everywhere. When you start a thing like
this people get very interested in it and they give you money.
Q. Mr. Campbell asked you if your home had five or
six people if it wouldn't cost you practically the same per
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head operating expense as it does with 11 people. If you had
five or six people would it be necessary to have the same number of employees that you now have?
A. Oh, no; I don't think it would, it couldn't.
Q. It certainly wouldn't?
.
A. When you start it you would only take in healthy
people and you wouldn't probably have to begin right away
with nur~.es and it just kind of gains impetus
pa.ge 286 ~ as it goes along and people are interested in it
and do things for it all along. We have a
friend in Roanoke that sends us a check that we don't know
at all and a girl from the Red Cross called me up-am I permitted to say this?
Mr. Shaffer:
Yes.
A. (Continued) A girl, who is a worker in the Red.
Cross, called me up not long ago and said her mother had
al'ways wanted to do something for our home and she was
getting her affairs in order-this girl, to go acrqss for ·service
and she wanted that attended to. So she was telling me that
she was lea.ving us: a little legacy in memory o.f her mother and
· I didn' know that girl at all. Her mother was an Augusta
County woman. We have one or two-we have one member
on the board from Augusta County and that ties us in with
the county people an·d the church societies in the county pack
us boxes of canned food and send it to us and send us different things. People are --just bourid to be interested in a home
for aged people. They are so interested now because we are
kind of apartment dwellers and there are just no places in bOGpitals for old people and I know of several old people who
went to the Western State Hospital because they had no
other recourse but the . city home and they were sent to the
Western State Hospital, and you see it is just a place that
saves them from that. I think they are more interested now
than they have ever been for the simple reason
page 287 ~ we people in America live so differently from
what they used to; there are no big, commodious homes to take in the old people and. take care of them.
Q. I believe your husband is treasurer of the City of
Staunton?
·
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A. He is clerk-no, not clerk of the city; he is clerk of
the county. We are rather proud of our record. He and his
father have been in that office for ninety-four years and, incidentally, you know the day you were at my house he and his
brother both came home and they said they met those gentlemen and thought they were justices. The Court was in ses. sion and they thought they were justices.
Q. With reference to medical care and hospitalization
what has been your experience in dealing with doctors and hospitals?
A. Well, we have a medical association there and they
just agreed to take cave of those patients. They do everything, you know; they take care of indigent people and take
care of people in the hospitals. We have an arrangement in
our hospital now and they have a rule there if the hospital
collects .from the patients then they render a bill; otherwise,
they don't do it and they take care of our patients.
page 288 ~

RE-CROSS EXAMINATION

By Mr. Campbell:

Q. Mrs. Barnett, you spoke of cutting dow:n the staft
if you had only five or six inmates in the home. You would
have to have a matron.?
A. Have to have a matron and a cook and maybe a maid
or part time maid. You see, the well ones, the ones who are
able take care of their own rooms. ·
Q. And you have to have a furnace man?
A. Yes.
·
Q. And if you had sickness, as you expect, you would
have to have a nurse?
A. Yes.
Q. So there is your staff.
A. At times durin.g the years up to last year we have had
nurses just at times; when they had a very old patient they
would put a nurse on, but we ha.ven't had regular people that
we call nurses until this last year.
Q. But with old people those things are expected?
A. That is always a possibility.
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Q. So there is not any member of your staff there that
you could dispense with?
A. Well, you ca,n't-it would depend on how sick they
were.
Q. ~a.ctly; depend on whether sick or well.
page 289 r A. But you wouldn't have to keep them all the
while.
Q. But you would have to keep the cook all the time?
A. Yes, and have to keep the matron.
Q. And have to have a furnace man all the time- and
you would have to have a nurse all the time if you had sickness?
A. Yes.
Q. That is just one of the things you can· t tell about.
but must provide for?
A. Up to this time we haven't had very much nursing.
Q. So your staff for 11 would be practically your staff
for 5?
A. If you had illness 0t if you had an invalid or bed-·
ridden patients.
Q. And that is something you could always expect?
A. Always a possibility.
Witness stood aside
MRS. PEARLE COFFMAN .. a witness called on behalf
of the defendants, being :first duly sworn, deposes and says as
follows:

DIRECT EXAMINATION
By Mr. Shaffer:
State your age, residence and occupation.
I was 62 in Ma.y this year; I am matron of
the Betty Bickle Home-·they call me Superintendent or matron, whatever you choose..
Q. That home is located. in the City of Staunton, l believe?
A. No, my home is just west of Staunton.
Q. I mean the home.
A. Oh, yes.
Q.

page 290

r A.
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Q.

A.
Q.

A.
Q.

I believe you are a widow, are you not?
Yes.
What was your husband's occupation?
Methodist minister.
You say you are the matron of this home in Staun-

ton?
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Yes.
How lpng have you been matron?
Two years this past 1 1th of May.
Wha.t salary do you receive?
$40.00 a month and my expenses.
How many other employees do you have?
Three.
How many patients?
1 1 ladies.
Q. The :financial part of your institution is loooked
after by Mrs. Barnett; is that correct?
A. She is the treasurer. I make the bills and she
page 291 ~ pays them.
Q. Do you know the per capita annual expense
to care for the inmates in your home?
A. For the year?
Q. Yes.
A. About $3 85.00; m that neighborhood. I am just
making a rough estimate.

The Court:
Where these matters are undisputed and have been testified to by other witnesses is it necessary to ·go further into it?
Mr. Shaffer:
No, sir, I am not going to proceed any further. I just
showed by her Mrs. Barnett kept the records.
Q. I wish you would state from your. experie,nce whether or not you think a home for the care of aged people could be
oper~ted where the home is owned and where you had an annual fix,ed income of at least $2,250.00?
A. Under ordinary cir.cumstances I am sure it could,
but of course you know high wages and commodities now it is
a Httle hard, but I expect you could.

.
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Q.
A.

You think it could be?
Under ordina.ry circumstances I am sure it could.
CROSS EXAMINATION

By Mr. Campbell:

Q.

Mrs. Coffman, your home spends in excess
$5,000.00 each year, doesn't it?
A. In the neighborhood of that, yes sir.
Q. Somewhat in excess of that, I believe, and you have
a good many things given you that you don't count in; that
is, in the way of food and ·produce arid vegetables and things
of that sort?
A. Yes, sir..
Q. The people are -very generous there towards the home
in that way, aren't they?
A. Very.
, Q. And a substantial part of your food is given you
and is not included in the budget expense; that is correct, isrr' t
it?
A. Not substantial, no, sir; quite a bit of it, but not a
substantial part of it by any mea·ns.
Q. Maybe you and I are using words not in.consistent.
but different somewhat. I don't mean the greater part of it.
but a considerable item of your food?
A. Quite a, bit of it, yes, sir.
Q. Now you gave the cost and I think you unintentiona:lly made a mistake. You have 11 patients, haven't you?
A. Yes, sir.··.
Q. And if yo~ divide 11 into $5,000.00 it will give you
something like $45.Q.oo per capita cost, will it .not?
A. I expect that is figuring i!. a little close bepage 293 r cause our wages when I went there weren't quite.
,
as high and that makes quite a difference in the
expense and then, of course, this year the Woodrow Wilson
Hospital has necessitated the cost of our wages at the present
time. That has a lot to do with our expenses.
. Q. I am just talking about the facts that we must face
as they are now.
A. Yes, as they are.
page 292

r of
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Q. You do not give your patients any clothing, do you?
They furnish their own clothing?
A. Well, just very few. We do furnish some, but very
few. We are not supposed to, but we have several-the only
lady now unless she has furnished it I have bought some little
items of clothing for her.
Q. But that is just an exception and not the rule?
A. Yes, sir. They generally take care of their .clothing;
Q. How long ha.ve you been connected with this home?
A. I came there the 1 r th of May two years a·go.
·
Q. Mrs. Coffman. the home in Staunton is strongly supported by the Kings· Daughters, isn't it?
A. Well, I thought now by the Community Chest:·
Q. Well, you actually get the funds through the Community Chest, but I mean the Kings Daughters is the organization which is really responsible for the home and
page 294 r elects the members of the boa.rd. That is a fact,
isn't it?
A. Well, I am ignorant on that.
Q. You didn't know how they ran it?
A. No. I know we have a board that controls all of
that and it was placed in the hands of the Community Chest;
that is, they contribute so much. Now that Community Chest
is a campaign put on, you know, each year and I suppose it
comes from the county and city citizens that support it. Now
that is the wa:y I understand it.
.
·
Q. Now you are operating .at
·
present
on
as
modest
a
I
scale as you can operate on with reasonable comfort to the
people that are in the home?
A. Ye·s, sir. They are not fed quite as- well now as
they were when I first came, but I try to hold it up. That is
immaterial to you. We feed them about as well.
Q. You do the best you can with what you have to do
with· for them?
A. Yes. I have no complaints as far as that is concerned.
Q. . Now, of course, it is necessary to have someone
in charge?
A. Yes, sir.
Q. And you are that person?
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page 295 ~

A. The only one .about the place.
Q. Then you hav.e two nurses?
A. A night nurse and day nurse.

Q.

And they are necessary?
A. . Well, we had a day nurse.--we .call her a maid now
because our nurse went to the \Voodrow Wilson Hospital. We
just have a colored maid during the day and myself.
Q. And she helps with the sick ?
A. Yes, sir.
Q. And that is necessary, isn't it?
A. Oh, absolutely.
Q. And it is also necessary to have a .cook, isn't it?
A. Yes, we think s9. ·we could get along without any
of them except the cook and 'I can co@k, .as far as that is concerned.
Q. You and the cook would be the last two to go?
A. I expect so.
Q. And then you have a furnace man?
A. Yes. He is empl:oy.ed-I think he had seventeen last
y~ar-furnaces last year and our firing in between.
Q. You confine your institutio,n to ladies only?
A. Oh, yes, sir.
Q. If you had men in addition and bad ·sickness it would
be ne.c-essary to have an orderly or male 1n1Tse to look aftier the
~ants of the men when they .became bedridden, wouldn't it?
A. Well, . I don't know; not always. That
page 296 } wouldn't alWcJYS be the case but sometimes you
might have to have.
Q. I say when they become bedridden.
A. We might, yes, sir.
Q. And that, of .course, has not been figured in this.
A. Well, I have been a nurse, have been a nurse ·since m,y
basband passed away. I nursed a very few men. · It can be
done, but we would like to have an orderly and the like .of that
sometimes. When you bump up against things you have to
do a lot of things you don't like to do.
Witness stood aside.
MRS. SUSAN DICKINSON, a witness called on behalf
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of the defendants, being first duly sworn, deposes and says as
follows:

DIRECT EXAMINATION
By Mr. Shaffer:·

· Q. Please state your age, residence and occupation?
A. 65 years old; I live in Charlottesville at the corner
of Oxford and Rugby Road-1214, I think.
Q.
I believe you have a home for aged ladies in the
City of Charlottesville, do you not?
A .. Yes.
Q. What is the name of that hoine?
page. 297 r A. Home for the Aged.
Q. What connection d9. you have with that
home?
A. I am treasurer.
Q. How long have you b.een treasurer?
A. Oh, I couldn't tell you how many years, but long
enough to be tired of it, but at the same time-he told me to
tel1 the truth and nothing else but the truth and I couldn.'t .tell
something that wasn't the truth.
Q. Well, approximately.
A. I have been treasurer at least ten years anyhow or
more and the home has been in existence about twenty years
or a little more.
Q. You have been. connected with the home since the inception of it?
A. Yes., I am a .charter meµ1 ber.
Q. I wish you would tell the Court what funds you had
to begin the home with?
A. We had no funds, but the .home was left us. It was
worth $6,000.00; no heat, no furnace in it, and if we made it
go at the expiration of three years we had to pay the estate of
the man that left it $ 5 oo. oo a:nd we started from that and you
saw what we had out there.
Q. You now have a home of about-what is the size
of the home you have now?
A. Well, you mean how many people· in it? ·. ·
page 298 r Q. About how many rooms.

I
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A. Oh, it has sixteen single rooms and four
double rooms.
Q. It is on one of the best streets in Charlottesville, I
believe?
A. Yes; Park Street.
Q. How many inmates do you have in the home?
A. Well, we have 16 ladies and 4 attendants. In other
words., we have altogether about 22 or 23 people that have to
be fed.
Q. What does it cost you per year to operate that home?
A. I have the receipts and disbursements here for three
years. Do you want just one year?
Q. Give· it to us for the three years.
A. Well, 1941, $5,884.56 were the receipts and the expenses were $5,524.12; balance $3 60.44. For 1942 the receipts were $5,866.99; expenses $5,502.51; balance $364.48.
The receipts for 1943 were $6,258.94 and the expenses were
$6, I I 2. 7 4. The expenditures took care of a.11 bills, repairs.
clothes, services and so forth, everything paid each month.
I don't owe any money. It was: left to seven trustees, but all
they do for us is: to see we don't get into debt, and we never
have.
Q. From what source did you get the funds to
page 299 - ~ operate this home?
A. Well, we charge a little board; we have to,
but it is a. smaill board.
Q. Do you charge an entrance fee?
A. No, sir. We can't; we have no endowment.
Q. What' board do you charge?
A. $25.00 for a single room and we get $35.00 for the
double room which takes care of two. For instance, an invalid in there it is room for the nurse to be, and it is three or
four invalids and they have nurses and they pay us $20.00 for
the nurse's board, but they have to pay -the nurse.
Q. Mrs. Dickinson, I will ask you what your opinion is
based on the operation of this home in Charlottesville whether
or not you think it would be possibl'e to operate a home where
the home is owned and where you have a fixed annual income
of $2,250.00?
A. I certainly do. I know it could be done.
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Q. I wish you would state what your opinion is with
referen.ce to the home being operated by a committee of trustees
one of whom is appointed from each of five sepa.rate churches?
A. I think it would be fine because the churches would
take an interest and they would help.
page 300 ~

CROSS EXAMINATION

By Mr. Campbell:

Q. Mrs. Dickinson, that opm1on necessarily assumes
interest on the part of the churches?
A. Yes, sir.
Q. And if the churches had their own projects which
came first, then the opinion would necessarily be lessened in its
value?
A. Well, lier me tell you: Anybody has sympathy for
old people and people that don't have any homes an.d would
have to go and live with their in-laws. I think it would be
terrible if--everybody would take an rnterest and they would
help the home, I am sure.
Q. You are very much interested in the home in Charlottesvville?
A. Well, I can't help it. They put me there an.d I just
had to ·be.
'
Q. And you have been very active in its behalf?
A. Well, because I couldn't help myself; I was there and
had to do it.
Q. I don't think it is necessary to apologize for it; I
think it is most commen.dable. I was just asking for facts.
A. That is the fact.
Q. What is the staff in your home in Charlottesville?
A. A matron and an assistant matron and a
page 3 o 1 ~ cook, a. maid and a man to tend to the furnace
and the grounds, if we can get them. Lately we
have had a terrible time getting servants.
Q. What do you pay your matron?
A. $50.00.
Q. Of course, she gets her board and laundry and every.;
thing of that sort?
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0.

Of course-not her laundry; don't give her the laun-

dry.

Q. The assistant matron .costs how much?
A. $35.00.
Q. And the cook?
A. The cook when we have one is supposed to get
$14.00 a week. We have one right now, but had a terrible
time getting help.
Q. That is approximately a little better ,than $60.00 a
month, isn't it?
A. Yes.
Q. We will call it $60.00, and the maid?
A. The maid is supposed to .get-we have been paying
$9.00, but now we .. a~e supposed to have to pay $ 1 o.oo and
we haven't one right now, ·'"'hich makes it so hard on the
matron.
Q. The maid is an essential part of die operation?
A. Oh, it certainly is.
Q. And you would· put in another· $40. 00 for the maid?
A. Yes.
page 302 ~ Q. And the man how much?
A. Well, count it at $5.00 a week when we
have one. We don't have one regularly. Of course, we have
to have the furnace ma.n regularly.
Q. You are very fortunate in securing a matron for le.:s
· than you pay your cook, aren't you?
A. Well, of course. She is .a wonderful woman. too.
because she tells the truth and one we did ha.ve didn't tell it
one time. She is wonderful and it worries me. because she has.
to wo-rk so hard.
Q. And that is about the minimum staff on which you
could operate, isn't it?
A. I think so, yes.
Q. And that gives you a monthly pay roll of $205.00.
A. Yes·.
Q. And 12 time 8that is $2,400.00?
A. Yes.
Q. And -$2,000.00 wouldn't meet the payroll, would
it?
A. Well, I wouldn't kn.ow. Possibly it would.
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How would it meet the p a.yroll? How would $2,meet a pay toll of $2,460.00?
A. I don't know, but if you try to make me sa.y they
can't operate their home "I think they can and I know it and I
think it would be terrible if they didn't get it. What is the
use of a man making a will if it is going to be
page 303 ~ .contested and he can't have what he wa·nts? He·
wanted that place for a home for the aged and it
is a good thing he did, it is doing a good work. Why can't you
have it without having people trying to break the will, I wa:nt
to know?
· Q. All right, if you want to know I will try to answer
.,
your question very briefly.
A. All right.
Q. When a man makes a willQ.

1

000.00

Mr. Shaffer:
I object to the statement pf co:unsel.

The Court:

,.1

•

That is entirely unnecessary.

Mr. CampbeH:
On the objection of counsel who introduced ·you as a. wit·
nesh l will not make the statement.
Q. Now, I interrupted you. Go ahead.
A. What was I talking about; saying I hope they could
get it?
Q. I don't know. You started to say something and
just then I asked a question and I was very rude in inteerruptmg you.
A. I don't know what I started to sa.y, bu.t I think it is.
awful. If I make a will, I expect my will to be carried out
and if I want a home for the aged o·r some home to have it and
do tha.t much good, and it will do good-I know our home is
doing good and it will do good. I do-n't see why
page 304 ~ that will can't be carried out. I don't see. why
anybody wants to break. it.
Q. And that is a very fixed and positive viewpoint you
· ·
have, isn't it?
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A. It certain Iy is.
Q. And regardless of what a, mathematical calculation
may show, you are in favor of the home?
.
· · A. I .certainly am because they can .find Some way. May ..
be ·they won't have to pay as much as we do; they might get
somebody. to manage it for ~them.
~- · Q. You could_ hardly expect anyone .to, manage it for
less than the amount you are paying, could, you? ·
A. . I don't know; they. might.
Q. You haven't been able to, have you?
A. Well, we used to, but things went up so·; everything
has gone up and up and the servant wages we U!:ed to pay
where they were $8.oo now they are $12.00 and $14.00 and
all that and it is a questioln, the lack of help; that is a question
now.
. ._
Q. And tha.t is a nation-wide problem, isn't it?
A. It certainly is and we can't get the help always no
matter what we pay and the same_ way about· groa?ries. Everything has: gone up.
Q. Now you charge $25.00 a manth boa.rd?
A. For a single room in a heated house and they
page 305 ~ h.ave plenty to eat and they certainly have plenty
of sugar. I mean I can get the sugar wholesale
and I pay a biU for 1oo pounds of sugar ev·ery month so the
old ladies will have plenty of sugar.· .
· Q. I am not asking these questions in a controversial way
at all, but only because we wa.nt to arrive at the facts, and it
is a fact that you charge them $25.00 a month board?
A. Yes.
Q. And that is less than you figure it" costs you to fee_d
them and house thos~ old ladies?
A. I know and I think we should put ·our board up. I
don't know if we can, but tpat is cheaper than they could get
it anywhere else.
. . Q. It is not necessary for yo_u to justify the. circum~tance, I thiµk -it is an entirely legitimate one, but I just want
(~ 1~~ at ~.!Je facts with you.
A. $25.00 is· what we get for a single r~m and some
p~ople -I have got there for $20.00 just to help them along;
some we have kept for $ 1o.oo, but that is just trying to help.
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Q. Do you haw an entrance fee also?
A. No, we have no entrance fee because we have no en.
dowmeint and we are tryin.g to work on that. People won't
give us anything.
Q. People won't give you anythingJ?
A. I mean they don't bother their heads. They come in
there a.nd accept the privileges of the home and
page 3 06 ~ get it cheaper than elsewhere and I don't think
any of them left us a cent in their will.
Q. Outside of the item of board what are your other
sources of income?
A. Nothing except-I don't know; sometimes· we get a
little donation, but very seldom.
Q. The people of Charlotte~ville have not interesa?d
1
themselves in your support?
A. No. We have seven trustees and they don't help u~
a bit. I am going to ·call a meeting, though, and. tell them
they have got to help us.
Q. How are your trustees sele·cted?
A. When the will was first made he left it to seven
trustees and when one dies his place is filled. w~ have a
J!awyer and we have these six others. When one di:es the place
is filled.
Q. The trustees are not much account to you?
A. They are no account and I had to get a big stove the
other day and I hinted and hinted and not a one of them gave
me even 50 cetits on it, but I had saved up a little bit. I manage their affairs ~tter than I do my own and I saved up something so I had enough to pay my bill. I always pay the bills.
YOU see, what the trustees are for-all they are for is to tell US
we can't get into debt. They are legally responpage 3 07 r sible, but we have nevter put any debt on it.
·
Q. Mrs. Dickinso-n., do you furnish any clothing to these ladie~ of your home?
A. Why, of course, I don't. How would we get money
to get any clothing.
Q. Do you furnish them with medical attendance:?
A. · No, sir. We did have a ddctor that used to not
charge _anything. but he doesn't come any more. They have
to pay for their own medical attendance.

M,s~ SuSQr.1 Dickins©n, ·
Q.

Do you furnish any off tihem with hospiital auen-

tion?"

A.
Q.

No.

And I believe the University of Vh-ginia Hospital
is quite ac.cessible to your home?
A. Martha, Jefferson is nearer, but we have ·nothing to
do wiili that. The hospitals are just as fu11 as they can be. I
say we ha·ve done a lo·t, and, o-f course, they will not take
anybody any more because they don't have the- room and we
don't charge· near as much, but they are hea.vy chargers and
these people haven't the money.
·
Q. The· U ni,versit:y. of Vi.i.rgin-ia Hospital is. ai State·-supported institution which renders· free hospitalization to: im:digent folks, does it not?
A. If you teH me who they rendet"· it to-I doni'tJ think.
they do now. I don't think so at a.11.
Q. And. you. are right there in. Chadottes.ville:
and con.nected with this work~·
page 308
A. Yes,
I am sure they· don"r- now. In
the ward· you used: to· be abl'e to go there at
$ 15.00 a week. Now it is more and I don't think-they are
.just crowded; P don.,.t think you can go there· at all.
Q. That is $ 1 5. oo a week and that is the cheapest hospitalization which you can get anywhere around:, isn't it?
A. r understand so.
.

r

srr.

RE-DIRECT EXAMINATION

By Mr. Shaffer:
Q.. :n betieve the- trustees: tu.med' this prope,tty owr to c1
.committee of ladies to opera&re; is that correct?
A. Ye&,.
gotten ftrom eaclfi clruttrch aind there are
about sixteen. Now ·there are three 01r fom· that oo aJ.li trhework..
Q. Three or four that are active?
A. Yes;. that ever come-. We:. lna:v-e· on~ from the Jews,
one from the Catholio-one from each denomination. You
t;ey and get two or three-, a·nd there· are- about siJcteen. oa tha
board, and as I say, there are- £om that do. a,ll the work.
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RE-CROSS EXAMINATION
B,y

Mr. Campbell:

Q. That scheme of enlisting the denominations
page· 309 ~ just basm't worked out, ·1.i:ias it?
A. Well, no. We haven't asked for any hetp
from them a.nd we haven't hanch?d it to them, don.'t you see,
in any way because we have got the board and they just havm't
helped us much.
Q. Just haven't helped you?
A. Oh, the1 do give us-they will come ~nd giv-e us a
shower or a little something. We haven't made it kn0wn
we wa:nted it.
Witness stood aside-.
MRS. ENID DAVIS, a witness· caUed on behalf of the
defendants, being first duly sworn, deposes and says as follows:
DIRECT EXAMINATION

:By Mr. Shaff.er:
Q. lvI:rs. Davis, I wish 1ou would state your age-, residenct and occupation?
A. I don't have an.y. occupation; 5:6 years.· old; CharlottesviHe.
Q. I believe you are· a widow, are you nod

A.

Yes.

Q.. What was yoUI· husband's business. or occupation?
A.

He was trainmaster on the C. ~. 0. Railroad.
Q.. How long have you lived in Cbarlottespage 3 1 o ~ ville?
A. Nine years the first of 0€.tober.
Q. Have you been connected with this home in Charlottesville?
·
A. Only in the last fi.ve. years--four or five y,ears, I don't
J:"emembeir exactly..
Q. What is your connection with the home?
A. Just on the board.
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Q. I believe the title to the property there is held by a
committee of trustees, is it not?

A.

Yes.

Q.
A.

How is the home operated?
By a smaU board pa.id by the ladies when they come

1n.:

Q~ I mean. do you have a committee of ladies that operate it?
A. You mean the board looks after that-the ladies
board looks after the operation of the home
Q. You have a ladies board under the Board of
Trustees?
A.' Yes. The Board of Trustees are men and the ladie.i
board operates the home.
Q. Where is this home located?
A. 60 1 Park Street.
Q. That is one of the best residential sections of the
city?
A. Yes, it was the best years back. It has gon~
page 3 1 1 ~ down now, but it has been built up a little.
Q. What is the size of the home?
A. It has sixteen rooms for the ladies a.nd a living
room, large dining room and kitchen.
Q. How many people do you support in the home?
A. What do you mean; employees? 1
Q. No, I have re.feren.ce to inmates.
A. 16.
Q. How many employees do you have?
A. Generatily five with the janitor.
Q. Do you remember the annual per capita operating
expense of the home?
A. No, I don't. Mrs. Dickinson has that all on a slip;
I don't have that.
Q. ~ e do y<;>u get the funds with which to operate
on?
.A.
Q.
Q.

From the board of the ladies.
What board do you charge them?
The smal~es~ board is $ 1 9. 5o and the highest

$37.00.

Q.

The lowest is how much?

1s

W. C. Thomas, Ex'r. et als v. Lula Watts Bryant, et als

263

Mrs. Enid Davis
A.

·$19.50, I think, and the highest is $37.00.

Q.
A.

And you chal"~ the ladies that amount of board?
Yes, according to the· room they have. Some r'Ooms
are nicer and larger.
Q. How many persons do you have to operate
page 3 12 r it? I mean what is. the staff that operates the
home?
A. ·~f'ou mean the employees?
The Court:
Isn't this just cumulative
Mr. Shaffer:
Yes, sir.

I will not go any further.

Q. I will ask you this question. From your experience
in the operation of this home in CharlottesviUe do you _think
it would be possible to operate a home where the· home is own¢d and where you have a fixed annual income of say $2,250.00
a year?
·
A. I certainly do.
Q. You think that some people could be cared for with
that sum of money?
A. Yes, I certain! y do.
Q. What is your opinion with reference to a board of
trustees one of whom is elected or selected from each of five
different churches in the community?
A. I think it is a splendid idea and I think that is the
way we do. I know the ladies board is selected from the different churches; we have about two or three from each of the
churches and I think the men vary just accordingly.
Q. So you thinkA. I think it ·would be a splendid idea.
page 313-..

r

CROSS EXAMINATION

By Mr. Campbell:

Q.

Mrs. Davis, I believe you pay your matron $50.00,
your as.sistant matron $35.00.,. tJ?e cook $60.00, the m,~id
$40.00 and the furnace man $20.00?
..

A.

$10.00.
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Q.

That woul'd make a total of $19 5. oo per month.
You can't operate on any less ~aff tha.n that, can you?
A. No.
Q. That is the minimum you would have to operate
on?
A. Yes.
Q. That multiplied by 1 2 would be $2,246.00 a year,
I believe. So that would take of itself all of the funds available for the home, wouldn't it?
A. For that many. You see, a smaller home I don't
think you would have quite so many.
Q. When you speak of operating a home you have to
have a matron?
A. Yes.
Q. That would be essential. You would necessarily
have to have a cook?
A. Yes.
Q. YOU would have to have some man to look after th~
furnace and the yard and thin.gs of that sort and in case .o._f
sickness it would be essential to have nurses; not nece.:sarily
trained nurses, .but practical nurses or someone
page 3 14 ~ who· would double as maid .and ,.nurse?
A. With us we don't have .that expense. We
never did have that expenses.
Q. You have a maid, don't you?
A. Yes.
Q. I say it would be necessary to have a maid or nurse
or one who would take both places?
A. Yes, but if a nurse is required the inmate pays for
her.
Q. I am sayi'ng that is what ·you do, but these people
to be taken to this home would have no fun!ds; they are indigent and dependent and have nothing.
A. Well, that can be done. I am sure it can be done.
Q. Notwithstanding the fact your salary bill would take
all of your income?
A. If you don't start with as many-we have always
found various ways to handle the situation as some of the
others I am sure have stated to you.
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Q. You would have to have a matron; that would be
essential, wouldn't it?
A. Yes.
Q. And. it would be essential to have a cook?
A. Yes.
Q. Al)d.. practically essential to have a maid or
pagie 3 I 5 r nurse or one who took both of those capacities?
A. I expect it would.
Q. And a furnace man?
A. Yes.
Q. I think that is the staff you have with the exception
of the assistant matron. and that would be the only person
you can eliminate, and you think you could eliminate the as··
&istant matron?
A. Yes, you could .
. Q. And that would take care of only three or four
people, wouldn't it?
..
A. To begin with, probabJy so.
Q. We are not speaking of to begin with, but going
on.
A. Going on you would find it easier to get. into it.
Q. Why?
A. Be.cause out of your donations and gifts they would
be interested in the home.
Q. I believe you all have adopted the plain in Charlottesville of having a board of about twenty ladies, haven't
you?
A. Yes, something like that.
Q. Taken from all of the denominations in Charlottesville?
A. Yes.
Q. And you did that for the purpose of e,nlistpage 3 I 6 t ing their interest and support of this home?
A. Yes.
Q. How much are your donations a year?
A. Well, we don't have very many donaitions.
Q. So that plan has not worked out that way?
A. Wiell, some of the churches give. We don't .stress
that.
Q. How much have you gotten?
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A.
Q.
A.
Q.
A.
Q.
A.

I couldn't tell.
Could you approximate it?
No.
It would be less than $200.00 a year, ~ouldn't it?
Well, probably about that.
And Charlottesville bas a population of about what?
About 20, ooo.
Q. Now in your estimate of expen~s you haven't all<;>wed anythingi for the clothing of the inmates, have you?
A. No, I haven't.
Q. And you have not allowed anything for medical and.
hospital attendance?
A. That would be. given by the doctors.
Q. Where the will provides they are to be furnished
with that out of the fund that woul'd be a. different sitUlation,
wouldn't it?
,
A. Well, it would be different if it was carried
page 317 ~ out that way, but I don't believe the doctors
would expect pay from ·people like that.
Q. What has been your experience in Charlottesville
Qin that?
A. Well, they are very lenient.
Q: You ha'd one doctor I believe that did not charge,
but he no longer practices there, does he?
A. I am sure there are others if they cha.J.1gte they don't
charge but very little; they don~t send biHs and don't do any·
thing like that.
Q. They don't send bills that c~me to your attention?
A. No.
Q. Now Mrs. Dickinson told us about the University
of Virgiµfa Hospital aqd that it was impos.gibl~ to get patients .in. there. Ha v·e you .had that same experience?
A. Pa dents from, the home? Yes, we have on 'account
of the crowded conditions.
Q. You can't do, that. Now hav.e the . . people· of Charlottesville fallen in behind.. this home in its _support?
A. Welil, yes. All oLthem are interested in it and all
are very grateful that it is there and they wouldn't know what
to do if we didn't have that home there.
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Q. And you fieel it is something that has appeal. to the
people there?
A. Yes, sir, I certain! y do.
:
page 3 1 8 ~ Q. Some of you are very interested i.n it, aren't
you?
A. Yes.
Q. And feel very keenly on the subject?
A. Yes.
Q. But notwithstanding all of that, your ani:iual donation~ and contributions to the home from the people of Charlottesville are about $200.00?
·
A. Yes.

RE-DIRECT EXAMINATION
By Mr. Shaffer:

Q. Have you made an effor . to xaise money in Charlottesville?
.
.
A. Not sine~ the home has been· paid for. When we
first started the home we did inak£ efforts then because we
started from nothing.
Q. Since that time you haven't put on a campaign at
all?
A. No we haven't.
Q. Do you think you could raise money if you did?
A. Oh, yes, I am sure we could.
RE-CROSS EXAMINATION
By Mr. Campbell:

Q.

Po you feel that the $25.00 which you
cha.rge, these ladies-that I believe runs abou~.
the· average board, is a little l,ess than it costs you
to furnish them what you give them?
A. No, we haven't gone in debt.
Q. But you have had some things given you?
A. Yes. sir, and everybddy will.
Q. And that is the reason you are able to give ·. them
something more than their money actually pays for?
A. Yes.

page 3 19

~
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Mrs. klary:

I:).;

W h:g.te
Witness stood aside.
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In th~ Circuit Court of Wythe County.
Lula Watts Bryant, et als
vs.

W. C. Thomas, Executor, et als.
The te~timony taken ore ten:us before Hon. John S.
Draper, Judge of the said court,. on. the 16th day of Decem~
ber, 1944, at Io o'clock A. M. at the Ridhmond Hotel, Richmond, Virginia; to be read in evidence on behalf of the defendants:
PRESENT:

Hon. John S. Draper,
Judge of the Circuit Court of Wythe
County.
S. B. Campbell,. Esq..,
Counsel
complainants.

for

W. C. Thomas, Esq., B'xecut0r,
In person, and by
J. C. Shaff~r. Esq.. Attorney;
Also, atto~y for the exerutrix and
the T ruste~.

r

MRS .. MARY D. WHYTE, a. witness called on
half of the defendants, being first duly
sworn. deposed as follows:
page 321

DIRECT EXAMINATION

By Mr.. Shaffer:
Q.
dence.

Mrs. Whyte, would y.ou1 state your age and resi-

The Court:
You· e::an say you· are over twenty-one.
A.

Ov:er twenty-one; Petersburg. Virginia.
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Q. Mrs. Whyte, are you connected with a charitable
home in the City of Petersburg?
.
A. Wiell, we call our home ·partly charity-half charity;
I don't know you can put it altogether charity because our
ladies pay something.
Q. When was this home org.anized?
A. In 1925.
Q. Who was the person that started that 1'lovement in
the establishment of this home? .
A. W-ell, I doo't know that it is very modest, but I
.
think I did.
Q. Did you have any endowment or did the home own
any prpperty?
A. Not a cent.
Q. Where did you get the income by which you operate this home?
A. Well, first, may I talk a little bit? Is that out of
order?

Q.

No.

A. We got our first home-as I said I always had in my
mind to do a thing like this even when t was ve·ry young and
I was determined I was going to get it all settled before my
time either came to go in or go out. So I had a friend who
told me that she wouM put me on to a person who had a little
money and her husband had left her quite an
page 3 22 ~ estate and she said sh~ had a few thousand dollars she wanted to put somewhere for charity
and this lady told me to call C:>n her, but not to let her know
about it. So I went to see her and asked her if she would help.
She said, "I will tell you what I will do" - I am very p·roud
of it - "I will give you a little house. I will buy a house
and give it to you and start you off and as long as that house
is used for housing old ladies it is yours, but when it reases
to be ·used for housing old I.a.dies. then it goes back to m:y
estate." So we used it for quite a while.
Q. When did yo_u get your ho.rn.ie?
A. That must have been 1925.
Q. What was the size of this .home?
A. Well, I should say we had about six bedrooms.
Q. And you commenced the home in this- house?
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A. Yes.
Q. How many people did you keep a.t that time at the
beginning?
A. How many residents, you mean?
Q. Yes.
A. We had six.
Q. What did it cost per year to operate the home when
you had six people?
A. Well, I don't believe I can tell you that; I think our
treas-qrer could tell you more about it but I think-I really
don't know, but, you know, our residents pay $15 .oo a month
and that went for the upkeep. That helped us quite a good
deal.
Q. You charge thenpage 323 ~ A. We charge $15.00 a month because it ·keeps
it from· being absolutely charity. There are lots
of ladies-lots of people in Petersburg who would go to that
home if they felt they were paying something and they would
be independent raither than be absolute charity. It was not
our idea to have an exclusive home, we didn't want just the
exclusive, ·richer people of the town, but we didn't want indigents, didn't want anybody subject to the .alms house, but
we have taken some who should have been in the alms house.
Q. You then charge a. reasonable amount?
A. Yes, just a nominal amount.
Q. How long did you continue the home in the building
you have reference to?
A. Well, we stayed there until we got our first legacy, which was four years.
Q. Then did you purchas~ a different home?
A. Well, you see, we had this Florida estate left us and
then we built this home, but before that I tol'd you about the
auxiliary we had.
, Q. What is the amount of your endowment at this time.
approximately?
A. Our endowment from Florid~-tve had $250.000.00 and I will have to say this in our own defense, the
money was not lost, but you know the dep·ression in 1929
when everything went down and our stocks-this man who
left us the money believed in cheap stocks, wasn't very much

W. C. Thomas, Ex'r. et als v. Lula Watts Brya.nt, et als

271

Mrs. Mary D. Whyte
on ·getting the better stocks, he got the cheapest he could get
and lots of the stocks are not even list€d.
Q. What is your endowment at this time?
page 3 24 ~ A. We have about-we:11, I should sa.y around
$200,000.00.

Q.

Has the cost of the operation of this home increased
much sin~e the war?
A. Yes, more than doubled.
Q. And it is much more expensive now to operate than
it was before?
A. Oh, yes.
.
Q. I wish you would state as to whether or not you
think it would be proper in this case under these circumstances to charge a reasonable amount from those who are able to
pay under the provisions of this will, which reads as follows:
"As to the kind, size and plan of this home for the aged and
as to the rule.:; and regulations for the admission of inmates to
the home as well as to th~ operat~on and management of the
same I leave to the discretion and judgment of the five trustees
of said home."
Mr. Campbell:
This question is objected to because .counsel has not
quoted the full provision of the will. The will is explicit as
to the class who are to be admitted to the home and from
whom the trustees have the right to select and in that class is
"destitute and and d~ndent aged white people, both men
and women. living in Wythe county"; subject to the further
provision that they must not have in the past led intemperate
or immoral lives. The que!:tion as asked exclucres this and
also asks the witness to determine the very question-one of
the questions that it is the province of the Court to determine. It is for the juclge to construe this will
page 3 25 ~ and not for any witness to construe it.
Mr. Shaffer:
Mr. Campbell asked a question similar to this question
of the witnesses in the City of Danville and I objected to it and
the evidence was admitted.
Mr. Campbell:
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No such question as that was asked.
The Court:
While it is true the question relates to the clause of the
will that has just been quoted, it has been the policy of the
Court in the taking of these depositions ore tenus to be as liberal as possible about the introduction of evidence and I. will
admit the evidence on this question, but will con.elude later
on. after argument as to the evidence being releva:nt when the
will is taken as a whole.
Mr. Shaffer:
I will amen.cl my question.
Q. The will in this case provides that aged. whitepeople shall be received in this home who are destitute and dependent. Now the will provides that the trustees shall make
rules and regulations for the admission. of the inmates to the
home as well as the operation and management of the sam~
"I leave to the discretion and ju~gment of the five trustees of
said home.'' Now under those circumstances do you thinkA. That sounds kind of contradictory to me. I don't
see how you can-if it is l!eft to your discretion, I should think
you .could take in anybody you wanted to.
Q. I understand, but would the trustees have the right
to fix a reasonable charge for the support of people admitted
to this home under that language in your opiinion?
page 326

~

Mr. Campbell:
That question is objected to--:

The Court:
I will sustain that objection on the ground it is calling on
the witness for a legal construction of the will .
.By Mr. Shaffer:
Q. In this case there is left the residuary of an estate for
the support of this. home and I will ask you this question ..
Supposing that a home is provided in a small town like the
Town of Wytheville, Virginia, with the income from a sum
of money which would be ·approximately $2,300.00 a year
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as a fixed income; do you think that would be a sufficient'
fund to begin the operation of a home of this nature?
A. I certainly sayMr. Campbell:
Just one minute. This question is objected to as beginning the operation of the home. The will is for the operation of a home.
Mr. Shaffer:
I will change the question to the beginning and operation
of a home.

A. I certainly do. \Ve. started out on nothing, we
started on a shoe string, we had nothing; the good Lord happened to be on our side.
Q. This will provides that this home is to be managed
by five tru:;tees, one of whom shall be elected from each of five
churches in Wythevil'le. In your opinion would the fact that
the trustees are elected from different churches as indicated in
the will have a beneficial effect in the operation of a home of
this kind?
·
A. I should say it would.
page 327 r Q. You think so?
A. I do.
. Q. Do you think the fact that the Trustees were elected
from different churches would bring about friction or disorganization in the management of the home·?
A. Oh, no; of course, not.
.Q. Have you had any experience in this direction?
A. Well, I will tell you; we had a rather diff.erent experience. We n.ever could get a man to s:erv.e on our board
and are now very thankful we didn't because the president of
bank told me it was the smartest thing we ever did, but I
think it is wonderful for the trustees to have .charge of all
the :financial part of the run:nirt.g of the home, but you are
obliged to have women to do the actual running of the home
because a home .bas to be run by a woman. There are lots
of men that don't kn.ow anything about runnin.g a home and
there is anothe·r thing; if you get the right type of women you

my
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get an economical job done, they save a lot of money. Many
men don't know anything about economy in the home; I
hate to say that, but they don't.
Q. Was your home in Petersburg comparted with other
homes in this section?
A. Mr. J. R. Gilliam, of Lynchburg, who is president
of a bank and trust officer, and he had the putting of this
money--leaving it wherever he found the best established
... home in the State and he visited all around to every home-now this sounds kind of like you are sort of boosting your ..
self, but I am telling you facts-he found that our home was
the best run home and our rules and regulations.
page 3 28 ~ and our finances in the best condition, we· goi:
more for our money than any home he visited, and
consequently we got the de Rohan estate and, I think we have
run our home very economically, but there was a restriction
there and I had to rack my brain to know how to do it but
something came to me; they required it would be a home for
____:well, they said genteel, a home for genteel women, but I
had never heard genteel applied to anything but a servant, we
always said a genteel servant, but he meant gen~eel birth a"nd
the home was to be left to women of genteel birth. I had a
hard time scratching my conscience because we had some very,.
viery plain women fo our home, btit we had the other kind,
we have both kinds and they come under every circumstance;
we have some rather uneducated, but we don't have subjeets
for the alms house, we don't hav.e indiigents. So he asked meonce the direct question, "Is this home-have you only ladies
in your home?'' I said, "Mr. Gilliam, how can you distinguish ladies in these days? If you can do it, I can't becausethere isn't any such number as I ·see it now and all that is out
of style now," and anyhow I thought about our name and I
said, "Mr. Gilliam, it seems to me" - I think this was real
smart-I said, ''Do you realize the name of our home is the
Petersburg Home for Ladies?,. I said, "That answers tbe
question.''
··
CROSS EXAMINATION

By Mr. Campbell:
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Q. Mrs. Whyte, I understand your modesty, but you
were the moving factor in establishing this home in Petersburg.
A. Really I was, yes.
page 3 29
Q. Did you enlist any organization m this
ma.tr.er?
A. Well, no, except this little auxiliary that we had.
We formed an auxiliary. We had to have some income from
somewhere because we really had nothing but popular subscription, that is what we started on, just anybody that would
giw us anything and we had every kind of old ratty furniture
that came out of anybody's house we haven't spent a hundred
dollars on furniture becausie the things came pouring in to
us. We formed this little auxilia.ry.
Q. What was that auxiliary that you formed?
A. Well, the auxiliary was so that we could have a
membership of a dollar a year. Each person paid a dollar a
year in this auxiliary, but they had no control of the money
which was turned over to us.
Q. How many members did you have?
A. I couldn't tell you that.
Q. Approximately?
A. \Vell, I don't know: I don't think it was any more
than 150, something like that, but you see when we got our
legacy from Florida and when that money came in, of course,
we did away with the· auxiliary because we were afraid the
people would think we were grasping because that sounded
like an awful lot of money, but_ after we took our losses-so
then after we got this other money.- we had a good many
fJmall legacies; people died and left us four or five thousand
dollars and after we got pretty well fixed in our finances we
went over to Richmond-came over to Richmond and put our
money in the First t1 Merchants Bank because we didn't want
our mo~ey in trust. Now this is a twelve wopage 3 3 0
man board we have and we never had any advice except from a ]awyer, but we put our
money there because we didn't want it in trust. They take
over estates like the Hollywood Cemetery and William ~
Mary Colilege, but they never make an investment until we are
consulted .first and in a trust if you let them invest your money

r
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and they lose it, then that is our hard luck, but if they make
the investment we ask them to make it is our hard luck, you
don't feel they have done it, and I want to tell you when we
put our ·money in the First t!1 Merchants they nev·er chan·ged
one single investment we had. I think that is doing pretty
well.
By the Court:

Q. w·hat were your investments earning?
A. I think our treasurer will have _to tell you about the
:financial part; I don't know very much about that.
By Mr. Campbell:

Q. Mrs. Whyte, you have spoken frequently of "we '.
Is that an editorial we or is that a collection of people?
A. I mean our board of twelve. We have an executive
committee which consists of the President, Vice-President,
Secretary-Treasurer and we usually throw in the chairmanI don't believe-I looked over the by-laws and I didn't see
that we had the chairman of all etanding .committees and we
have a board of twelve.
Q. How is that board of twelve selected?
A. Well, we select them from the-first we started out
and selected them from the churches and then we found the
churches weren't going to help us; I don't know why, but
they said all of them were carrying pretty heavy
page 33 1 ~ loads themselves. So we just sort of-One of
the main things in our suc_cess is the cooperation
of our board. I couldn't have done anything without that
board I have.
Q. You were very active and very much interested?
A. Yes. My whole soul and life has been in that thing.
Q. You have been able to attract to yourself and your
institution people who felt like you did and who are willing
to work and were good workers and very active and energetic
in behalf of the home?
A. Yes.
Q. You said you tried the churches and found they
didn't work out well as you wantedA. Well, I tell .you, it seems so absplutely-1 know one

as
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minister told me-I asked him if he could support this thing
alnd his reply was - I said, "We have a great deal of faith"
-since we have gotten on this I get a clutch in my throat-I
said, "We have a board of twelve women, a small group of
women who want to estabfo:h this elderly ladies home," and
I said, "We have faith enough to think we are going to do it,"
and he turned to me and said, "Well, my friend, it takes more
than faith to run a charitable institution..'' I said, "Do you
mean to t~ll me you have got the nerve to get up in your pulpit
and preach faith and then tell me twelve good Christian women can't get this home? I will just show you we can."
And I-didn't get a cent out of him and I was dying for the
time to come when I could say. "Look what we have done,"
and we never have gotten any money-well, I can't say a few
things I would like to say.
page 3 3 2 r Q. we would be interested in knowing what
you were about to say. Was it you had nev·er
gotten any money through the churches?
A. No, not a dollar have we gotten through the chur.che·s. I will tell you this, that the only person when we got
this thing established and going well-we had every denomination on our board and the only person that wrote and congratulated me and gave me the blessing of his church was a
Catholic priest, and I am not a Catholic either.
Q. Mrs. Whyte, the churches, as you said, seem to have
their own field with their various undertakin,~A. They do and I must say I don't think it was a.ny
feeling against us, but all the churches have pretty heavy
debts on them and I think most of the churches at that time did
have debts on them, and another thing they realized-I think
they felt that we were biting off more than we could chew. I
think they thought it was a big thing to do and they didn't
want to obfigate themselves. I can see their side entirely.
Q. Then isn't it also a fact that every church and every
denomination has organizations of its own and institutions
of its own that must be supported?
A. Of course, they do. I think the thing of it was
they thought it was impossible for us because we really
didn't have anything, but people- as soon as we put it in the
pa.per and as I was telling this lawyer over here we sent out
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a letter-I wrote that letter myself and tried to make it as
appealing as I could and you know we have a lot of people who
have left Petersburg and become prominent, very
page 3 3 3 ~ much so, and especially here in Richmond, you
know, some of your highest financial standing citizens came from Petersburg, and we just got a whole
lot of money right out of Richmond from some of the peop[e
who had left Petersburg and you have got some of the Scotts
and Branches and all those people, and .Mrs. Tom Scott was
one of our best friends, she was from Petersburg, and we got
money that way and then when we got our Florida estate it
came just like that, $250,000.00 and you just had t'O fan
breath in us, you can imagine.
Q. Mrs. Whyte, you ·spoke of Mrs. Tom Scott. She
was formerly a resident of Petersburg, I bielieve?
A. Yes.
Q. And Mr. Tom Scott's father was a very prominent
citizen of Petersburg before he moved· to Richmond, was he
not?
A. Yes.
Q. And those people are full of wealth?
A. Yes, they are, and they are good Presbyterian
people.
Q. I believe the Scotts were Episcopalians, weren't
they?
A. I don't know about the Scotts. She is still giving
contributions to her Petersburg church.
·
Q. Those people who had left Petersburg and who had
achieved :financial prominence in other cities helped you all
substantially?
A. Well, they did. I mean moderately, but it was substantial to us.
Q. Now your first board of twelve, you say, was selected from different organizations?
A. Well, I am going to tell you how I got that
page 3 3 4 ~ board. You know the Children's Home Society
· of Virginia-we had to make money for them
and I was the head of that for one or two years and they had
these agricultural fairs over there in Petersburg and we took
a booth out at the fair and we fixed it up very attractively and
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had it for the benefit of the Children's Home. That took the
people, and especially the show people, and we made a lot
o.f money; sometimes we made a hundred dollars a day and
we would run up around $700.00 a week for the Children's
Home Society. Well, we wo1'ked beautifully together and
when we started this home my idea was to pick the ladies who
had worked w well together. Cooperation means a whole lot,
you know. · We have have a dissension in our board, do we,
Mrs. Covington?
Q. You exercise tact and judgment in your board
A. I think that ·is the history of the board. I couldn't
do anything without this board.
Q. And you ,enlisted the popular support of the people
of Petersburg?
. A. We did until we got our money.
Q. Now, you say you got $250,000.00 in one gift from
Florida?
A. Yes.
Q. And you have gotten. a number of smaller legacies?
A. Yes.
Q. Do you know what. your present endowment is?
A. She will have to tell you that (ind_icating Mrs. Covington).
Q. You said something about that you were very glad
no men were .connected with this institution?
A. What I meant by that sometimes men don't
page 3 3 5 ~ think like we think and we q.on' t think men - .
Mr. Gilliam didn't think so, either - being as
conservative as we are. He said that is the only criticism he
had to make of the management of that estate, that we ~ere
ultra conservative and he thought by hran.ching out a little
bit we could have more money, we could have made investments, but we started-after we had taken it over the trust
company turned it over to us and we still work it and treat
it as a trust. We never bought anything that fluctuated; we
were very conservative' in buying stocks.
.
Q. Do you recall any of the stocks you bought?
A. Oh, my-'-6he can tell you that (indicating Mrs.
Covington) . She is the financial lady; she can tell you right
off the bat.
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Q. Now your idea was that you weren't going to take
people who were destitute and subje.cts of alms house recep··
tion, that you wanted your home for those who had something?
A. Well, I wiH tell you; our home was more for people
~for instance, working women, a woman who had had a
job all her life and from age she had outlived her usefulness
and had no home, and you know it is a very bad thing to say
but people don't want other people in their homes now, they
don't mean anything by it but because houses are different;
you know, small quarters and nobody has room for grandma.
So that is what we wanted to do, take people of that type.
Q. People who still felt they were more or less indepen. dent, but not entirely so?
A. Weta,, most of the people we have in there are people
their little board is paid by somebody else, a· relative or son or
grandson who really wants to help his grandpage 3 3 6 ~ mother but has no room in his home. So we
have that kind of women,· but we have had
some-we have had very few real uneducated people in our
home, but we don't cater to any one class. If we have a
perso11 who is absolutely destitute, why we take them in and
then maybe somebody pays, but when the pay· stops coming
they stay on as our guests and nobody knows the difference.
Q. Now what is the staff of your institution; that is
how many people are employed there?
A. Well, we .have a matron and a nurse and a cook and
a janitor and then we have one maid that stays on all the
time and an extra maid to come in and help clean up. They
are supposed to take care of their rooms themselves, but, of
course, you know what kind of taking care that would be and
we have to have them thoroughly cleaned two or three times
a week. Do you know we have five people in that home over
90?

Q. That is a rather common occurrence with these institutions, I ~lieve.
A. There are five,-aren't there five, Annie? We .counted up five over 90 and one is 99 and totally blind.
Q. I suppose she certainly acquired her agte and blindness after she came to the home?
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A No, she was blind when we took her. You know,
we have rules, but rules are made to be broken. So we get
what we want.
Q. Now age comes on all of us and you can't put them
out for that because of their getting old and infirm?
A. No, indeed; they stay on. If the money stops coming, they stay on just the same and nobody knows the difference.
Q. How much do you pay your matron?
page 33 7 ~ A. $65.00, I think, and she gets her board
and laundry and room.
Q. Are you familiar with the salaries which, are paid
to the other members of the staff?
A. I don't think we pay our cook but $ I 8.oo or $20.00
and the others I don't know exactly how much they get. I
always want to give them a raise to keep them.
Q. You have been opera.ting as economically as you.
could?'
A. \Ve certainly have.
Q.. And you haven't had any unnecessary employees:?
A. Well, we have had to have nurses. We ha.ve had a
lot of trained nurses, but fortunately the people who have had
that kind of illness were people whose families had means and
they could supply the extra nurses. '
Q. But if the people had no means or no family you
wo11Jd have to take care of them?
A. Yes.
Q. You have been fortunate in that in those instances
that have come to you they have been able to pay, aren't
they?
A. They are supposed when they come in-every pe·rson regardless of what little they have has some pride about
the expense so that nearly all have enough to take care of
their end; if they don't, we have an understanding with the
undertaker he will do it free.
Q. It is necessary always to arrange for funeral expenses?
A. We try to do that.
Q. Do you also give your old ladies medical attention?
A. Yes, and that is another thing we had an awful time
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doing .• We couldn't get a doctor to ever come.
page 338 ~ they simply wouldn't come, and I think they
thought it was charity and they didn't have the
time. So we never could get a doctor. Even if they paid
them, they al ways had some excuse and we had several cases
of extreme sudden. illness and we had such an awful time getting doctors so we have a cioctorc..-l don.'t think it is exactly
ethical, but we pay him a certain amount a month, just a
nominal sum of $10.00 month. He doesn't have to come
hardly ever, sometimes months go by and he doesn't come,
but we can call him in. Then. if they haven't the money to
pay for medicines we supply the medicines.
Q. You ~aid something about the old ladies were supposed to keep their rooms, but that was largely a theory rather than practice.
A. What I mean by keeping their rooms it is just little
straightening up and making beds because the cleaning they
can't do that and we feel all of them are too old to do that,
but they are wonderful Sunday nights about helping in the
pantry with the dishes and things like that and we find th~y
are much happier when you give them a little something to do.
Then we have the chur.ches to come there with the circles
and give littlle concerts a~d ,entertainmients, bring stojme ice
cream and cake and sing and entertain them. Then once a
year we have al~ays given them a big tea like one we went to
in Florida. W,e visited one in Tampa, we wanted to look
around and see what the other homes were doing, and each
year we give a big tea, invite anybody in the town who is interested to come and we always fix up just exactly like we
were giving it in our own home; we have all the candelabras
and things which make it look attractive and
page 3 3 9 ~ borrow some linen covers and let the people see
it is a human interest there, and then at night
practically every lady has her own radio and then we have one.
big one out in the main place they sit. It is just a real homey,
sweet place. I don't think many people appreciate it; I don't
think half of the people in Petersbur,g know it is there, just a
few old fossils 1l1ike myself.
Q. Maybe ·you are over modest on that.
One other
thing I wanted to ask you about and that is if you do want

a
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to run one of these institutions it must be done, must it not, in
one of two ways, either with sufficient funds already provided or run with sufficient community interest so that the funds
will be contributed?
A. Well, yes, I think so, but you see I don't see how I
could answer for any other community. One community
might respond and another might not.
Q. It is a question nobody could answer.
A. Nobody could answer that, but I think you will
find, as we found it, people ar,e· most responsive to a thing
like that and you have no idea how many peopl,e have said· it
is the mo..,t wonderful place in Petersburg and all the ladies I·
know have engaged their rooms far ahead. I don't think the
lack of money will bother them; they will get the money.
Q. Now have you had any experience with old men's
homes?
A. No; we want happiness for the la~ies.
Q. As you answered that question you raised your
eyes.
A. I rai~ed my eyes because we have really contemplated it. I don't think anybody but Mrs. Covington and myself-she has been strong for it because we own
page 3 40 ~ a little property right around our house and we
.have known of so many cases-you know, old
men are a lot more pitiful than old women.
Q. And a lot more trouble,' aren't they?
A. Of course, tobacco juice and things like that, but
women can knit and they are interested in any little household
thingJ and old men like politics and things like that. Old men
ne·ed attention. I would love to hav,e a little place hooked on
to us and put some men out there.
_
Q. You wouldn't expect the old men to take care of
their rooms, would you?
A. It wouldn't be much care, I don't think. I just
want to tell you this little story, if it is all right. My hµsband
had a friend, a lawy,er, who was supposed to be very charming and a very cultured, correct person and he was always
telling me about this person wouldn't do this and do that.
So he came home .from a trip once and he said, "Annie, I just
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want to tell you he dropped his pajamas on the floor just
exact! y like I do."

RE-DIRECT EXAMINATION
By Mr. Shaffer:

Q. This work of caring for old people is very appealing
to the public, isn't it?
A. It is, very much so; very much.
Q. And I believe you stated for about four years you
operated your home on the funds you received from the
public before you got your endowment?
A. Yes, sir, and you will find people will leave
page 341 ~ legacies. A lady walked up to me on the street
the other day since we got all this money and
said, "I have no family and my husband has very little and
they are well cared for," a.nd she said, "I made my will. today
and remi?mbe-red you and your home." The only trouble a
lot of them write their wills and put Old Ladies' Home and
it is no such place; consequently, it is always a dispute
whether it belongs to us. You know how these lawyers can
pick technicalities; they can come nearer to turning around
and getting something entirely different.
The Court:
I wish you would enfarge on that subject.
And further this deponent saith not.
Signature waived.
MRS. ANNIE COLE COVINGTON, a witness called
on behalf of the defendants. being first duly sworn, deposed
as follows:
DIRECT EXAMINATION
By Mr. Shaffer:

Q. Mrs. Covington, where do you reside?
A. Chesterfield County, three mil-es from Petersburg on
the Conduit Road.
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Q.
home?

What conne.ction do you have with this Petersburg

A.

Secretary and Treasurer..
How long have you been Secretary and Treasurer?
Well, I have been Treasurer since 1927 and been
since around 193 2, I think.
In 1925 I believe this. home was co~menced?
I wasn't Treasurer then. In 1926 I went in; May

Q.
A.
Secretary
Q.

A.

Q. In 1926 the home was operating in the first
page 342 ~ home referred to by Mrs. Whyte; is that correct?
A. Yes.
Q. How many rooms were in tha.t home?
A. We had six for guests-residents, outside of the matron.
Q. I believe you refer to 192 6?
A. Yes.
Q. How many guests were in the home at that time?
A. Six, as far as I know.
Q. What was the cost of the operation of the home at
that time?
A. About $202.00 a month. That took care of everything, labor, matron's salary and all.
Q~ What was the situation at that time: what was the
staff?
A. Well, they had a cook and a maid and tht: mt1LL'UJ1
Q. What did you pay your matron and hel1p at th.:.,
time?
A. $25.00 a month for the first year and then we raised it to $30.00 the next year and they got their board and
laundry and a home.
Q. From 1927 on did your costs continue about the
same?
A. Oh, yes, until we had more money and then we
spent more money.
Q. Vlhen did you move into the new home?
A. We moved into the new home about-I imagine
about 1932-no, we haven't been in there that long; 1927.
You see, we built that home.
Q. Prior to the time you moved into that home what
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was the approximate cost per month of the guests?
A. I would have to look on my book. We figured it
co~t $300.00 a month to take .care of each lady.
Q. Since you have moved into the new home
page 343 ~ and have gotten more money, you spend more
money, is that correct?
A. Yes. We raised the salaries and then we have two
maids and a cook and we pay our cook $ 15.00 a week and over
in the old house we didn't pay but $8.oo.
Q. Have you found that the cost of food has increased
very much since the war?
A. Oh, yes.
Q. In what proportion would you say your expense~
have increased since the war?
Mr. Campbell:
Will you fix those times as dates?
By Mr. Shaffer:

Q. How did the cost of operating the home in I 943
compare with the cost per person prior to the beginnir.g of
World War II?
A. Well, more than tripled. I expect it has tripled because it .cost us in 1943 $340.00 a year for each person.
Q. How much did it cost you in 194 3?
· A. $340:.00 a year.
· Q. This work, I believe, is very appealing to the public, isn't it?
A. Absolutely.
Q. Do you have any trouble getting assis.tance?
A. Well, it is right hard to get a suitable matron sometime and nurses; two women in a house don't seem· to get
along so well together, one thinks the other doesn't do any
work. But we are pretty well set up now; we ·have a verv
good set-up, I think.
Q. I wish you would state to the Court what your
opinion is as to the advisability of having, as is provided in
this will, a trustee from each of five different churches to manage and operate a home?
A. I think it would be an excelilent thing.
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page 344 ~ Q. You do think so?
A. Yes, indeed.
Q. Do you think that would bring on friction between the churches?
A. Not at all. We have had Catholics, Jews and everything on our board, every denomination, and we never had
any trouble at all.
Q. This will provided for the care of destitute and dependent white people and I will ask you this question, if in
your opinion where a. home is provided for with a fixed income of say $2,300.00 a year do you think it would be practical and possible to operate a home with that sum of money?
A. I think it would be ample.
\

CROSS EXAMINATION
By Mr. Campbell:

Q. Mrs. Covington. you have been connected with the
Petersburg home for ladies since i~ inception?
A. No, from 1927-May 1926, rather.
Q. Did you come on before or after they abandoned the
denominational type board and selected the type of board that
would really do the work?
A. Before. We have never had any other but ~ denominational board?
Q. Do your denominations select the members of your
board?
A. No, the members. select the board.
Q. What members do you mean by that?
page 345 r A. I mean the members of the board of directors.
Q. It is then what you call a self-perpetuating board
and you select the ladies you think are good worke(s and will
sret a long together?
A. Yes; we ask them to serve on the board.
Q. And if they happen to belong to different churches
that doesn't make any difference?
A. No, indeed. Rel igion doesn't play a part in this;
it is entirely undenominational.
1

288

Supreme Court of Appeals of Virginia

Mrs. Annie Cole Covington
Q. It is undenominational and non-denominational
both?
A. Yes.
Q. You haven't been able to enlist any support from
the churches?
A. \Ve haven't tried tp.
Q. Since you have been connected with it no effort has
been made to en.list the interest of the .churches?
A. No. The Catholic Church, St. Ann's Society gave
us $ 15. oo a month and the Washington Street Church used
to send us $5.00 a month, but after we got this money from
Florida they didn't send it any more because we asked them
not to.
Q. You are the Treasurer, I believe?
A. Yes.
Q. Will you give me your total expenditures for the last
year that you have a total?
A. Our total expenses last year were $9,000.00Q. Is that a calendar year or fiscal year?
A. This is from December 31st - ending December
31st.
Q. 1944 or '43?
A. 1943.
page 3.1,6 ~ Q. Now the year ending December 31, 1943.
what was your total expense?
A. $8700-I don't think I should put those taxes in·
there; one lady died and left a piece of property that had
$710.00 back taxes due. That wouldn't ordinarily come in out
expenses.
Q. That would be a non-recurring expense?
A. I am going to eliminate that.
Q. All right.
A. So that leaves us $7,790.00 and we perpetuated
Commander Harris' grave that year, so that is not recurring.
So it would be $7,588.0.0.
Q. Let's say it was $7,600.00 in round numbers. How
many old ladies did you have that year?
A. 20.
Q. What were your expenses for the year I 942?
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A. I haven't got that report with me. It runs around
the same.
Q. And 1941 would be about the same?
A. No, not as much as that in 1941. I think it was
around $5,080.00 in 1941, something like that. I don't remem her the exact figures.
Q. Do you remember how many ol(l ladies you had
then?
A. We kept an average of I 8 or I 9. Of course, some of
them die during the year. It averages around 1 ij.
Q. How many do you put in a room?
A. Well, we haven't anybody-they are all by themselves. We did have two sisters in a room once, but they died.
Q. When people get that old they really want their
room to themselves?
A. Yes, but sisters are glad to be together.
page 347 ~ Q. Of course, it is the exception when you find
two sisters, which is not the rule, and as a rule
you must give the guests s-eparate rooms?
A. Yes.
Q. And you have then about 18 bedrooms?
A. We have 22 bedrooms in our new house, but we
have only 20 guest rooms and have one for the matron and
orne for the nurse.
Q. I had in mind only 18 available?
A. Yes.
Q. Can you break down the items a little further of your
genera~ expense there?
A. The matrons cost is $633.30. Of course, we have to
have-when they go on vacation. we have a substitute matron
and have to pay her because we give them a leave of absence
with pay.
By Mr. Shaffer:
Q. How much was that?
A. Two matrons, $633.30.
By Mr. Cam~bell:
Q. Two matrons?
A. Well, we had a time with matrons in 1943 because
they left.
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Q. If I may use this expression, when you gave me your
total matrons' costA. That is what I am giving you, $633.30.
Q. These matters are very clear in your mind and you
know so much more about it than we do that you naturally
assume we know more than we really do and it goes down in
cold writing and is not always clear. That is the reason I
have asked more detailed questions. Now will
page 348 ~ you give the next?
A. Medi.cal service $ 120.00.
Q. That is the retainer to your doctor?
A. Yes; nurses $419.00-that is several nurses, you
know.
Q. In other words, that is nursing?
A. Yes, nursing. Fuel-that means lights and the
cooking and heating; we have an electric stove to cook with
and this is all under fuel: $ 18 7. 8 3. Next is secretary · and
treasurer $300.00. Now that is running expenses paid and
the matron takes care of the servant hire and buying the food
and extra labor; that was $5,151.40.
Q. And that $5,151.40A. Takes care of the laundry, every expense, the
lights-this fuel here is- for heating; I had that wrong.
Q. That fuel wasn't cooking; you cook electrically?
A. Yes. Now this total cost of this is $ 5, 15 I .40.
Q. Could you tell us how much of that $5, I 5 1.40 was
food?
·
A. Not without the matron's report. h runs around
$25·0.oo a month for the food now.
Q. You don't employ any unnecessary staff, do you?
A. Well, when we have extra cleaning we have to do
that. That comes in this $5, r 5 1.40.
Q. Is that unnecessary?
A. No, it is very necessary.
Q. The question which I asked you was whether you
employed any unnecessary staff?
A. No, we don't ...
Q. You try to operate just as economically as you can?
A. Absolutely.
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Q. Have you the figures for any year other
than 1943 available?
A. No, I haven't. I didn't bring those reports with
me, but this is the highest year we have had; it cost us more
last year.
Q. The services that have to be rendered for these old
ladies are more or less fixed as to food and nursing and laundry and attention and so forth?
A. Yes.
Q. And that is not going to vary so much from year
to year?
A. Yes, it will because food is cheaper sometimes, very
much cheaper.
Q. · I understand, but my question was they require as
much food, as much clothing, as much nursing and as much
heat one year as they do any other year if you averaged the
years through?
A. I guess it would unless you had a mild winter and
wouldn't have to use as much fuel and probably wouldn't
need a janitor's service.
·
Q. Have you ever gone through a year in which you
did not need a janitor's service?
A. Yes, indeed. We didn't have a janitor in 1942. We
have a stoker and when you have· two maids you don't need a
janitor.
Q. But the maids perform the janitor's service?
A. Yes; they just have to take the clinkers out of the
stoker.
Q. With a stoker all you have to do is take the clinkers
out and put coal in the bin?
A. Yes. I don't think we pay the janitor but $2.00 a
week to take the clinkers out and then when he comes to dean
the basement out that comes extra, but that comes out of the
page 3 49

$5, 15 r.40.

Q. Now do you find that old ladies are often
confined to their rooms?
A. No, it is perfectly remarkable how they
have been in the last two or three years. We have some when
they get older their minds get bad and we have to keep them in

page 3 5 o

~
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their rooms if we can; .sometimes we do and sometimes we
can't.
Q. They are subject to the infirmities of age that ,come
to all of us?
A. Of course.
Q. And the older they get the more infirm and feeble
they become?
A. Naturally.
Q. No.w those old ladies require a maid's attention in a
number of instances?
A. Not necessarily; they have a matron. In a small
house you wouldn't have to have a nurse.
Q. I didn't mean an individual nurse for each -one.
A. We like to do it because we think it is nicer to have
them whe·n we ~eed them.
Q. And you don't have anythii;ig you don't need?
A. No.
Q. Now.Mrs. Covington, this has become a popular
project in Petersburg, hasn't it?
A. Very much so.
Q. And you have been able to enlist in its support not
only Petersburg people but former Petersburg people?
A. No, we didn't enlist anybody's support. We just
trust in our Lord and He helps us.
Q. And you make no effort to get any funds?
page 3 5 1 ~ A. No, indeed.
Q. Well, y.ou don't decline them, do yo.u?
A. Yes, but they send them to us anyway.
Q. What I mean is that this home bas been able to draw
to itself people who are workers and who are interested in it
and who will contribute to it?
A. Nobody works for the home but the board of directors; no outside organizations works for it.
Q. But your board of directors is very active, isn't it?

A.

Yes.
Q. And how many have you?
A. Twelve. One o1d lady left us a house and we didn.,t
even know her and .an old man-old Mr. Young left us money_
be·cause be had a friend up there and she didn't have any
money to pay her board and we require $ 15.00 a month and
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he said any institution that would take a very old lady like
that and make her as happy as she was was going to get all of
his money if he .could possibly get it to them.
Q. You heard Mrs. Whyte's testimony as to the results
that have been accomplished not only in Petersburg but with
the people who have had Petersburg origin or attachments.
A. That wa.s before we got our money, you see, when
we had' the auxiliary.
Q. Now those people supplemented what you needed,
didn't they?
A. Well, that is what we lived on before we got this
money.
Q. Now how is your money invested now?
A. Stocks and bonds.
Q. Would you give me the names of some of the stocks?
A.. Well, you see, the First ~ Merchant's Bank
page 352 r here are our agents now and that is what I turnover to them: Richmond Hotel bonds, James
River Realty CorporationQ. Just a moment, please. The rate of interest of the
Richmond Hotel bonds is 5 per cent, is it not?
A. No, it has been cut down, went to 4:Y'2 and now
they have called them this year.
Q. 4!/i per cent? ·
A. I think they replaced them at 2 Yi. They have
chargie of it now, I don't know. James River Realty CorporationQ. What rate of interest was that?
A. I think that was it was 3 Yi and they reduced theirs
and they called them.
Q. I am .speaking of the time you had them and when
you had control of it.
·
A. I declare I don't remember. It was 3 Vi or 4 per
cent.
Q. All right.
A. United States Treasury Bonds, Series G; Peters~
burg Buiiding & Loan, that went down to 2yS,. A. T. ~ T.-.
Q. What did they pay you?
··
A. When we invested in it it paid us 5 per cent. American Tel. ~ Tel. ; Chesapeake ~ Ohio -
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Q~ Is that A. T.
A.
Q.
A.
share.
Q.

~ T. stock or bonds?
Stock.
And that stocks pays what?
$9.00 a share: Chesapeake ~ Ohio pays $4.75 a

A~d sells for about. what?
A. 49. We bought it at 32.
page 353 ~ Q. What did you buy that A. T. ~ T. stock
for, do you recall?
A. I think it was 130 something.
Q. And pays you $9.00, which gives a return m excess of 6 per cent?
A. Yes, and then I have some Virginia Electric -~
Power stock, 5 o shares.
Q. · Is that preferred sto.ck?
A. 5 o shares.
Q. And that is $5.00 stock, isn't it?
A. What?
Q. The dividend on that is $5.00 a share?
A. It was, but that was reduced.
Q. That has been cal,led, but the time you had it it was
that?
A. Yes, when we bought it. Citizens National Bank of
Petersburg, I think that pays around 50 cents a share this
year. Then we have several-two houses we rent. For the
Morris Street house we get $ 14.25 a month.·
Q. Some of this endowment is invested in real estate?
A. Yes.
Q. And those are about typical of ·your investments?
A. Yes. Our income last year was around $6,000.00.
As to the Florida stuff that is in real estate.
Q. You got $6,000.00 from your investments?
A. Just for 1943.
Q. Is that from your investments that the First & Mer~hants handled for you?
A. No, that is all of our investments. You
page 354 ~ see, they didn't have it in 1943, we just gave it
to tqem.
~' · Q. But you spent more money than that?
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A.

\Ve· spen.t $8,500.00 and our receipts were $9,-

628.00.

Q. \Vhere did the difference come from?
A. We had a balance of $501.55 the first of· the year
and then we had a balance on checking account at the end of
this year of $1,028.44.
·
Q. But you .can't count both of those balances because
you had one at the beginning.
A. \Ve had the balance of $501.5 5 the first of the· ye·~r
and then we had a balance on checking account at the end o{
this yea_r of $1,028.44.
Q. But you can't count both of those balances because
you had one at the beginning.
A. We had the balance and the receipts.
. Q. The balance at the beginning of the year is a receipt,
but not at the end of the year. The difference between your
receipts and your disbursements is approximately $3,000.00.
I was just asking you where you got that?
A. You didn't get the disbursements down there. Our
total' disbursements were $8,500.00, don't you see?
Q. And your income was only $6,000.00, you told us.
A. Our total income was $9,628.00 last year.
Q. Now you get $6,000.00 from your investments, as
I understood you.
A. That is all we got it from except the· $2,000.00..
That is what we took up from the ladies. The .sums required
of the ladies was $2,700.00.
·
Q. I didn't understand what that was.
page 3 5 5 ~ A. Because you can't have a home of this kind,
·
I don't think, unless you required of them a certain sum or you would have simply a city·home or poor house.
Q. In your judgment it is not practical or not proper tc
have a home unless you do charge?
A. Well, I think it is a very good thing to do.
Q. You just said a moment ago you didn't. think it
could be done?
A. We couldn't do it because we didn't have the money;
but if we had $9,000.00 we could open up an old men's home
and run that.
Q. You said just a moment ago, as I un~erstood. you,
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that if you didn't require them to pay board you would be·
simply running an alms house?
A. .Well, I mean the people would make it that way.
I didn't mean to say because we didn't have the money to
run it.
Q. I am speaking of your judgment as to the advisability or necessity of charging board and I understood you to
say that in your opinion it was not only required but necessary to charge board to keep from having your institution to
de~erate?
A. I don't think it is ab.::olutely necessary because we
have five guests up there that haven't a thing on earth and thev
are just as nice as they can be. Of course, they don't know
that.
'
Q. You took them in at a time when they did have
something?
A. No, not some of them; didn't have a penny.
Q. How many were taken in on the non-payment basis?
A. We have three right now. One has been a very pitifol :ase and one of the nicest people in the State of Virginia
and she got to be a dope fiend and she has gotpage 3 5 6 ~ ten entirely over that and holds a very good
job.
Q. Under this will she wouldn't be qualified for admission as she had been a drug addict; so that would eliminate
her.
A. Then we had one old lady that lived all by herself.
didn't have a thing in the world but one little room and we
took her in.
·
Q. That was an exceptional' case, wasn't it?
A. No, any· of them we find that way we take them in
if we have room.
Q. Among all those y9u have, with the exception of one
former drug addict, you ba.ve only two as I understand you
who do not pay?
A. No, we have four in all there now, three outside of
the drug addict.
· Q. Those other three wasn't the board of some of them
arranged before they came there?

A.

No.
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Q. You violated your rules in order to let them in?
A. Sure.
Q: As Mrs. Whyte said, that is one of the rules made to
be brnken on· occasion?
A. We have to do that.
Q. How many times do you suppose you have violated
that rule altogether?
A. Any time we get ready.
Q. So your rul~s are protective to protect you when you
want them?
A. Where an old lady is concerned we. naturalpage 35 7 ~ ly have to do it.
Q. You try to take care of them?
A. That is what the home is for.
Q. And in your efforts at present you haven't but four
that are not paying board or have some arrangement made for
them?
·
A. Yes. We have a long waiting list; we have· one
lady sleeping in the hall trying to get a room.
Q. Mrs. Covington, in your· experience with these old
ladi~s what have you. done when they had serious illnesses?
A. We have a physician and if they want their own
physician they can have theirs
•
Q. I understand that, but what have you done?
A. We have taken care of them just like they were our.
own mothers.
~
Q. Have you given them hospital attention?
Q. If they need it.
Q. And have you included that in your cost?
A. We haven't bad to do it; we haven't. had that.
Q. That hasn't occurred?
A. No.

RE-DIRECT EXAMINATION
By Mr. Shaffer:

Q~ Mrs. Covington, I believe you stated that food is
your principal item of expense in the operation of a home;
is that right?
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A. That is right. Servant hire now is the worst because you can't pay a servant enough this year.
Q. Your servant hire and food are the principal items
of expense?
A. Yes.
page 3 5 8 ~ Q. I believe Petersburg is a very high market.
isn't it?
A. I think it is right now on account of the camp.
RE-CROSS EXAMINATION
By Mr. Campbell:
Q. Do you furnish clothing to your old ladies?
A. No, indeed. We have one old Lady we practically
.clothe.
And further this deponent ·saith not.

Signature waived.
page 359 ~ RICHARD W. RUFFIN, a witness -on behalf
of the defendants, was first duly sworn, and
testified as follows:
EXAMINED
By Mr. Shaffer:
Q.

Please state your name, age, residence and o~cupa-

tion.
A. Richard W. Ruffin; forty-six years of . age; 404
West Freemason Street, Norfolk, Virginia; attorney-at-law.
Q. How long have you been practicing law, Mr. Ruffin?
A. Since 1921.
Q. I wish you would please state if you have any connection with a charitable home for aged and infirm ladies in
the City of Norfolk, and the name of the institution?
A. I am the secretary and treasurer of Church Hom_e,
which is a corporation that was formed in 18.78, which was
created for the relief and benefit of aged and infirm women of the congregation of St. Paul, Christ and St. Luke's
Protestant Episcopal churches in the City of Norfolk, Vir-
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ginia, that may be in need of assistance and for the· purpose
of affording relief and oversight to ~1eedy and infirm women
who may he members of any and all Protestant Episcopal
churches that may n.ow or here.after be organized in the City
of Norfolk. I have been the secretary and treasurer since
1933.

Q. I believe that corporation was brought about to
carry out the will of Mrs. Sarah Balfour; is that correct?
A. That is correct.
Q. I hand you here ,a certified copy of the will of Sarah
Balfour, and I will ask you to read the para.graph listed as
''First.''.
A. I read from a ce·rti:fied copy of the will of
page 360 ~ Sarah Balfour, which was probated in the Corporation Court o.f the City of Norfolk the 22nd
of July, I 878, duly certified by the clerk.
After the preamble, the first item is, "I give and bequeath my stock in the City Gas Light Company of Norfolk
to my executor hereinafter named~ to be held by him as .
trustee, and appfied by him towards the relief of such aged
and infirm women of the Congregations of St. Paul, Christ
and St. Luke's Protestant Ep,iscopal Churches in the City oi
Norfolk as may be needy ·and worthy of aid and assbtance,
wpo may transJer and pay over said stock or the proceeds of
of sale thereof to any corporate body which may now exist
or may hereafter be chartered for the relief and benefit of such ·
aged and infirm women of the aforesaid congregations."
Q. I understand from you that you are the secretary
and treasurer of the Home which was created in pursuance of
that will?
A. That is correct.
Q. Do you know approximately the sum of money that
was passed under the will to this Home?

Mr. Campbell:
This question is objected to as immaterial because this
will was probated and the Home established more than sixty
years ago, and since that time there has been a very decided
dhange in the cost of all things and jn general financial conditions.
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A. Mr. Shaffer, my recollection about the matter is that
it was about $20,000.00.
By Mr. Shaffer:

Q. With that sum of money a home was established
here in the City of Norfolk; is that correct?
A. The home was established pursuant to her will.
Q. And has that home been in operation
page 3 6 1 f throughout the years to the present time?
A. From 1878 un.til today.
Q. Do you have a home in the: City of Norfolk being
operated under that charter and .under the .provisions o.f this
will?
·
A. Yes.
Q. Where is this home located?
A. 3 5 6 West. Princess Anne Road.
Q. About what is the value of that property?
A. They paid $14,000 for it. The purchase of it was
· made before I was made secretary and treasurer. I would say
it was about in the early 192o's.
Q. And how many .rooms are in the Home?
A. It is a converted three-family apartment with four
·rooms on each floor-twelve rooms and .three baths.
Q. Does this Home or this corporation have any en·dowment at this time, and, if so, about how much?
A. About $20,000.
Q. About $20,000?
A. To be exactQ. Approximately what is ·it?
A. $19,400.
Q. For what length of time did _you state. you had been
secretary and treasurer?
A. Since 1933.
Q. How many ladies do you support in ·this· home as a
rule?
·
·
A. In .1933 we ·started .off with eight and stJpported
·them ·-with the .assistance .of , individual contributions .from
time to time from various persons .who were ·. inpage 362 f terested in the Home and also small contrihn:-
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tious from the Episcopal churches until about
1937 or '38.
Interest rates started falling off, and th~ return from the
investment funds was diminished, and there were two or
three of the old ladies who died, and we decided to rent out
the third floor of the building, which we did, and we now.
with the returns from the investment funds, support five or
six. That is the number we have now:
Q. When you had eight in the Home·, what was the.
approximate cost o.f the operation of the Home?
A. The cost always ran between $2,000 and $3,000.
Q. Prior to the war, about what was the cost for th.e
operation of the Horne?
A. What do you mean by "prior to the war?"
Q. Say prior to I 94.0?
A. The expense in 1940 was $2,228.25.
Q. And how many people did you support during
1940?.
A. We had about six then.
Q. In the years prior to 1 940, was the expense about
the same?
A. In 1939 the expense was $2,233.77; in 1938 the
total outlay was $4,008.37, from which you may subtract
$1,767.55;, which was the payment of delinquent taxes on
properties that the Home had bought out in Larchmont that
they expected to erect a new home on, which they never did.
Q. I believe that left $2,240.82? ·
A. Whatever it is. I don't know.
In 1937 the total expense was $2,381.22: in
page 363. ~ 1936 it was $2,343.94; in 1935 it was-I will
have to do some deducting here-but the total
expenditure was $13,633.87: $10,000 of that was new investments, $1,085 of which was payment to Mr. Ed Brockenbrough of a debt the church owed him.
Q. That left $23,548.84. Now, let us take from
.1 9.40 up to the present tims.
A. 1941 $2,540.33: 1942 $4,260.17, and deduct
from it $1,500, which reduced the investment of $1,500.
Q. That is $2,700.17?
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A. Yes. In 1943 put down $3,923.97, and deduct
from it $ 1, ooo.
Q. That left, I believe, $2,923.97?
A. I have just written up my 1944 account. Put down
$6,683.22, and deduct from it $3,500, purchase of War
Bonds.
Q. That left $3, r 83.22?
A. If your subtraction is .correct.
Q. How many re..:idents did you have in the Home dur- ·
ing that time?
A. We never had less than five; usually there has been
six.
A. Five and six?
A. The proper number is eight.
Q. Do you find the costs have gone up much during the
war emergency?
A. They have probably gone up one-third. Up until
about a year ago I paid the matron $60 the first of the month.
$60 on the 15th of the month, and now I pay her $85 on the
ISt and 15th. I pay her a salary of $25, and I paid the jani-.
tor $ 15.
Q. For the operation of a home, a similar home, in a
country town like Wytheville, do you think it a practical
thing to operate a charitable one for the care of aged and dependent men and women, where you have the
page 3 64 r home and have a fixed income of approximate! y
$2,300 a year?
A. Mr. Shaffer, I want you to understand distinctly I
am not an authority on the management and runnig of an
old ladies' home. Do you own the property?
.
Q. Yes; where the home is owned and you have a fixed
income of approximately $2,300 a year?
A. Tax exempt? .
Q. Yes.
A. I should say that you ought to be able to do it.
Q. Ought to be able to do that?
A. Yes, if properly managed. Of course, it d~pends to
a great extent on how your investments are placed.
Q. The will in this case provides that the fund shall be
invested in government bonds, and the fund is $90,000 in-
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vested in government bonds at two and a half percent~ which
produces approximately $2,300.
A. I think if properly managed you ought to be able
to do it and do it well.
Q. · The operation of a home of this kind would depend
somewhat on the level on which you would see fit to manage
it, would it not?
A. Exactly.
Q. I believe there are homes here in the City of Norfolk
which are operated on a rather higher plan, are there not,
which would cost a great deal more?
A. There are two that are. Ours is not.
Q. What is the source of income for the operapage 3 6 5 ~ tion of your home in addition to the interest you
· get on your $90,000?
A. We have two little rental pieces of property that
produce between three and four hundred dollars a year; St.
Paul's Church sends us $ 1 20 ( $ 1 o a month) from the church
program; Christ and St. Luke's send us $250; St. Andrew's
Church sends us about $ 1 oo. That varies some.
Q. The home then that you represent is made up principally by charitable gifts; is that correct?
· A. No; it is incorrect. The biggest part of the receipts
come from an investment fund. The -next largest item is the
rent from the rooms on the third floor. Then the contributions from the three churches aggregate about $4 70.
CROSS EXAMINATION
By Mr. Campbell:

Q. Mr. Ruffin, would you give me some of the items
that make up the expenses-say, your pay roll 1944 or 1943,
either one?
A. I remitted to the matron for the whole year $1,765.
Q. Which year is that?
A. This is 1944. The janitor was paid $ 1 8_o. The
matron's salary was $300.
·
This sounds outrageous, but it is a fact; the gas light
bill was $285.73. The water bill was $42.19. I bought 21
tons of coal, which is $244.90. Repairs this year were un-
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usually heavy. We had to build a new fire escape; the fire
department called on me to put it in proper condition, and it
cost $273.90. Insurance on the building was $ I 8. 75. · Taxes on the two rented pieces of property were $88. 75. Bank
service charge $4.00. That is for I 944.
Q. You had no paid employee besides the mapage 366 r tron and janitor?
A. That is right.
There are servants there,
but the matron takes .care of it out of expenses.
Q. You have a cook or maid?
A. Yes. I dontt attend to that.
Q. That is taken care of out of the sum that you paid
to the matron for food?
A. That is right.
Q. Do you furnish medical attendance?
A. That ·is done free. Dr. Moncure does that without
charge'?
Q. How about burial expenses?
A. They make a deposit sufficient to take care of it
when they come in.
Q. And clothing?
A. They have to pay for their own clothin.g.
Q. You do not attempt to furnish hospitalization?
A. No.
Q. Mr. Ruffin, this home is operated exclusively for the
Episcopal churches?
A. Entirely.
Q. St. Paul's is a very old church, is it not?
A. Very.
Q. About two hundred years old?
A. At l~ast.
Q. . And the Episcopal denomination is rather strong ·jn
Norfolk, is it not?
A. I think it is.
Q. And isn't it composed of a large percent of
page 367 ~ the leading people in. Norfolk? I will ask you
not to be too modest in your answer.
A. I would not say that. I would say the Presbyterians are just as good if not better.
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Q. If you put it o-n a par with Presbyterians, you are
·
,
giving all that could be asked for?
A. Of course the Methodist and Baptists are in the majority numerically. We have a whole lot of perfectly spl endid
people.
Q. Mr. Ruffin, the Episcopal Church has interested itself
in this Home to see that it is run properly and at the least pos··
sible expense, has it not?
A. From the time of its conception up to about eight or
nine years ago it has been. Since then it has lost right much
interest in it because they think we are getting on pretty well
financially. For five or six years I would write letters to all
the outstanding people that I knew in the various congregations, that I felt were able to contribute, and beg for money.
Since then I have not done it at all because we have rented the
top floor of the building. Last year I got a .contribution of
five dollars.
,
Q. Mr. Ruffin, how long have you had this matron at
$25 a ~onth?
A. - It has been that way ever since I have been acting as
secretary and treasurer. ·
Q. Is that the same matron?
A. No; we have had two.
Q. From what you say. I assume you give a great deal
of your own time to it?
.
A. It takes a whole lot of time.
page 368 ~ Q. Would you estimate. about how much of
your own time it takes?
A. It takes me a couple of days to write up the accounts
for the year. I have to make the deposits as they come in and
draw the checks. I reckon an average it would be not over
half an hour a day. Of course some days I don't touch it and
other days it takes longer.
Q. Does anyone other than yourself give this personal
attention?
A. In all due respect to Mr. James F. Wright, who is
president, Colonel James Mann, who is a member of the exe·~
cutive committee, and Mr. James G. Martin., a.nother member
of the executivt committee and the .head of the Board o.f Visitors, I practically do, it all.
1
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Q.. Do you go out and see anything about the operation
of the Home?
A. I go out occa~i.onally.
Q. To see whether the old ladies are satisfied?

A.

Yes.

Q. It is necessary for someone to do that, isn.'t it, Mr.
Ruffin?
A. Oh, absolutely.
Q. Now, you gave us the figure on repa_irs for 1944:
there must be some item of repair[. nearly every year?
A. Of course there is.
Q. And you bought your building (you say a converted apartment) in the early twenties; I imagine you bought it
at a very reasonable price, did. you n.ot, because of the depression in Norfolk?
A. No; it was bought before the depression started.
We paid $14,000 for it. I could sell it for that easily now.
·Property conditions in Norfolk are as involved
p~ge 369 ~ as can be, but between 1925 and 1929 a piece
of property of that character could have been
bought for, I should say $7,000 or $8,000.
Q. Mr. Ruffin, do you charge guests any board?·
A. No, indeed.
Q. It is entirely free to them?
A. Entirely.
.
Q. Now, if an attempt was made to operate a home on
abudget of $2,000, approximately $2·,000, it would be touchand-go as to whether or not you could get along?
A. It would have to be handled very, very carefully and
judiciously.
Q. And it would require someone like yourself ( and
again I ask you ·not to be· too modest) , to give your personal
attention to hold the expenses down and to see that it is operated efficiently?
A. Someone would have to ·attend to it very carefully.
Q. And if it was necessary to pay a matron instead of
$300, $900 or $·1,000, your budget would be shot all to
pieces on that one item, would it not?
· · A. It would be· pretty bad. Our matron is given· a
home, and, of course, 'her board, and $25 a month.
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Q. · The evidence that we have taken heretofore of most
institutions place the compensation of the matron at room
and board plus a small salary; as I recall it, that salary has
varied from $50 to $100 a month. This is far under the
amount that is usually spent, or the average amount, for matron's salary, and you seem to be very fortunate in having
procured one at that figure. But if you had to
page 3 70 r go more than that, the figures which you have
given would not hold true, would they? If you
had to pay the matron $900 a year, you could not operate on
$2,000 or $2,200?
A. I could not.
Q. And that is in view of giving your services gratu·itously?
A. I could not, without soliciting additional contributions from individuals or asking the churches to increase
theirs.
Q. I notice in one of these years you gave a figure of
$1,085 for debt; what w~s that?
A. It was indebtedness that Mr. Edward Brockenbrough
advanced out of his own pocket. He was the treasurer that
I succeeded. They had gotten behind, and from time to time
he had advanced money to pay the interest, and just as soon
as we had accnmulated a fund sufficient we took care of it.
Q. So that was really repaying an operating indebted-·
·ness for some years?
A. Yes. It probably represented an operating debt for
a period of fifteen to twenty years.
Q. You named some of the members of the governing
board-Colonel Mann and Mr. Martin, I recall; they are two
of the outstanding lawyers here in Norfolk, are they not?
A. Yes.
Q. And who are the other members of the board?
A. Mr. James F. Wright. We· have two ladies, Mrs.
Ed Riddick and Mrs. Ben Baker, and ex officio all the rectors
of the Episcopal Churches are members of the Board, irrespective of who they are.
Q. We will say with the exception of the cleripage 3 71 r cal members of the Board, you have an outstaJJding board, have you not?
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A.

I think we have.
RE-DIRECT EXAMINATION

By Mt'. Sraffer:

Q. Isn't it your opm1on that a Home similar to the
Home that we have been discussing here could be operated
much cheaper in a country town than in a city like· the City
of·Norfolk?
A. Mr. Shaffer, I should think it could be, but I don't
know.
Q. It would be your opinion that it could be operated
.cheaper?
A. I should think so, but I don't know.
·RE-CROSS EXAMINATION
By Mr.. Campbelli:

Q. What do you base that opinion on? Food .stuffs
cost pretty much the same everywhere, don't they?
A. I know it costs a whole lot more· to live in ~Norfolk
than it does in a small town.
Q. -Let. us analyze the costs on that; The principal, one
is food,· so .far as an institution such. as we are discussing· now
is concerned, isn't it?
A. No. I think food is a major item, :but the servant
problem could not possibly be the same as in a small town.
Q. Have you lived in a small town recently?
A. No; I have lived in Norfobk ·all my life.
Q. How much servant· hire do you have -at: the Home?
A. Two.
.
Q. How much do you pay them?
A. I think $ I 2 apiece and car' fare.
1
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g1ma, on this the 12th day of January, 1945, pursuant to
agreement, to be read in evidence on behalf of the defendants
in a certain chancery cause now pending in the Circuit Court
of Wythe County, wherein Lula W. Bryant, et als, are the
complainants, and W. C. Thomas, Executor et als., are the
defendants.
PRESENT: S. B. Campbell, Esq., of counsel for Complainants, and W. C. Thomas, Executor, in person, and by
J. C. Shaffer, Esq., 'his· attorney, who is also attorney for the
executrix and the trustees.
WHEREUPON, ELLIOTT F. HOFFMAN, being first
duly sworn, depose~ and says:
By Mr. Shaffer:
Q. Please state your age, residence and occupation.
A. Age-5 2; occupation-Clerk of the Courts of the
City of Alexandria; residence-505 Tyler Place, Alexandria,
Virginia.
Q. How long have you been Clerk, Mr. Hoffman?
A. Over twenty- two years.
Q. What was your business before you entered
page 3 73 r the Clerk's Office?
A. Railroad accountant.
Q. Are you connected with the Anne Lee Memorial
Home in the City of Alexandria, and if so, what is your connection?
A. I am connected with it as Chairman of the Board of
Trustees.
Q. \Vhat is the purpose of that Home?
A. The purpose of that Home is to furnish a comfortable place for elderly ladies who, by reason of circumstances
over which they have no control, would require such a residence.
· Q. For what length of time have you been Chairman of
the Board of this Home?
A. I can safely say between eight and ten years. ·
Q. How many constitute the Board of Trustees, Mr.
Hoffman.
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A. Three.
Q. Do you have a different Board for the operation of
the Home?
A. Yes-, we do have a different Board for the operatio11
of the Home-Board of Lady Managers.
Q. Are the members of the Board from different churches, or from the same church?
A. They are distinctly from different churches.
Q. Do you find that having . representatives on the
Board from different churches, or denominations, causes confusion in the operation of the Home, or trouble
page 3 74 r .in connection with it?
A. Well, the Board of Trustees does not operate the Hom·e, so I don't believe I could answer that question
satisfactorily, but from the standpoint of the operation, s,o
far as the Board of Trustees enter the picture, the answer is
an emphatic "no".
Q. The case we have under consideration for the establishment of a Home for aged people-the donor provided
that a trustee from each of five Protestant churches in Wytheville be elected on the Board of Trustees for the operation of
the home. Do you think that is practical, or to the best advantage, or not?
By Mr. Camp~ll:

I dbject to that question as it is misleading, in that the
implication is that there are but five Protestant churches in
Wytheville; it is not correct, as there are more. And, secondly, because witness had distinctly disclaimed any knowledge as to the operation of a home by such a Board of Trustees
as is provided for in the will, and has confined his knowledge
to the small Board of Trustees of which he is a member and
which has nothing to do with the actual operation of the
Home.
J;3y Mr. Shaffer:

(Resuming direct examination of witness)

Q. The donor in this case provided that a trustee should
b~. elected~ from the Presbyterian Church of Wytheville; the
Methodist Church of Wytheville; the Episcopal
page 375 ~ Church of \Vytheville; the Baptist Church and
'

I

I
,·
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the Lutheran Chutch. Do you think that the
election of Trustees from such nv-e churches; would bring
about discord in the management and the con.duct of a home
similar to te home you hav-e been connected with?
By Mr. Campbell:
I object, for the reasons assigned in the second objection
to the previous question.
A. I would say it would be practical way to operate a
home of this sort, and I arrive at that opinion for these two
reasons: first, it has been apparently satisfactory in the Anne
Lee Memorial Home, secondly, it is done in the management
of the Alexandria Hospital, which, so far as I know, is operating satisfactorily under that scheme.
Q. How many guests did you have during the year
1943 in the Anne Lee Memorial Home?
A. Mrs. Doniphan will have to answer that.
Q. I wish: you ·would state the total cost of the opera tion of the Home for the year 1943?
A. The totat operating costs for the Home for 1943 was
$9421.49.
Q. Is that about the cost per year in the operation of the
Home, Mr. Hoffman?
A. I would say that is about an. average.
Q. What is the value of the property owned by the
Home at this time, both real and personal.
.
A. According to report certified by Certified
page 3 76 r Public Accountant, the amount is $86,725.00,
broken down as follows:
Stocks and Bonds
$11,100.00; First Mortgages, $57,425.00; and Real Estate
$21,200.00.

Q. And that property - or value - has been built up
through the years?
A. It has been built up through the years.
CROSS EXAMINATION
By Mr. CampbeH:

Q'. You also have sour.ces of revenue from rents, have
you not, sir?
A. Yes sir we do.
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Mr. Shaffer:

Q. I wish, you would state what other sources of income
the Home has other than from the endowment and the rents
on its real property.
A. It gets a donation annually from the City of Alexandria. My recollection is that it is $50.00 a month -$600.00 a year. There are certain individuals in the community whose names I do not have, who contribute annually
to it. So far as I know, that is the only income. Occasionally they give teas and other such affairs for the purpose of
raising sums of money.
Mr. Campbell:

Q. I see from the report filed with the Vir"ginia Department of Public Welfare, that in the fiscal year July 1, 1942
to June 3 o, 1943, the receipts of the Anne Lee Memorial Home
were $9,893.31. Is that in accord with your
page 3 77 ~ figures?
A. I do not have those figures before me. T
have no reason to dispute those figures.
Q. What were the receipts in the year you have before
you, sir?
A. Interest on bonds
$ 205.00
Dividends on stock
I 65.00
Interest on mortgages
2848.02
Rents
I 878.00
Donations
1206.24
Deposits .of inmates
10281.85
Bequests
665·6. I 9
An item of insuran.ce
I 39.63
( that is not afixed income)
Pensions
1053.29
Q. What would be the total? Have you totaled that?
A. I will -add it right here.
$24,433.22, less the
I

I

j'

$139.63.

Q. I would suggest you eliminate the small item of insurance and your bequests cannot be ·regarded a fixed item.
Supp<>&-e you eliminate both of them.
·
A. $17,637.40 would be the amount-that includes
the donations.
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Q. What was the origin of the Anne Lee Home?
A. I think Mrs. Doniphan would best answer that, because she was with it when it was founded.
Q. I notice you have quite an item there of deposits or
receipts from the inmates of the Home, have you not?
A. Yes, $10,281.85.
Q. How is that gotten?
A. That again relates to operations. When
page 3 78 r you enter the Home they are required to turn
over half--1 am afraid Mrs. Doniphan would
have to answer that. The operation of the Home is entirely
in the hands of the Board of Lady Managers. The Trustees
have nothing to do with the general operation of the Home~
therefore, I am not completely familiar with that angle. I
suspect I know, but I would rather not testify least it be inaccurate.
Q. Mr. Hoffman, you can't tell us-the number of guests
cared for either, I believe?
A. I could from this report. No, sir, it is not down in
our report.
Q. What is the staff ·of this Home - that is the paid
staff?
A. - That is again a question of management.
Q. And on the question of management you have no accurate information because it would not come witpin the
(the word frequently used now) ambit of yo-ur a.ctjvities.
A. That is right.
Q. You were speaking of a Board composed of members of different denominations. If they had entered into a
·voluntary association, it would be a very different thing from
going into_ an involuntary one, would it not?
A. I don't believe I could answer that question without
knowing the arguments and the facts. It could be "Yes" and
could be "no".
Q. Use then as an illustration: If three of the churches
or denominations in Alexandria agree that they would establish a home or a hospital. or any other eleemosynary institutions, and selected the managing board from their
page 3 79 ~ respective memberships, you would naturally ex-
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pect that board to reflect the interests of the membership in the undertaking, would you not?
A. Isn't that a hypothetical question?
Q. · That is what I am asking you.
A. I could only give an amateur's opinion.
Q. That is what I thought was given before, and that
question was given to that phase of your e.vidence.
A. That is not an opinion-so far as the facts contained
in the audit which the members of the Board of Trustees are
responsible for.
.
Q. I understand that. When you speak of the matters
within your knowledge, I believe you are speaking accurately,
but when you were expressing your opinion as to the matters
which. would be beneficial, I do think you were speaking on
opinion, and an opinion that was· not based on reasonable
means of observation.
A. I think it was based on reasonable means of observation, because I illustrated the Alexandria Hospital.
· Q.·· How was it composed?:
·
A. It is composed of persons selected by the various denominations to serve on th~ ,Board. Then that Board elects
the officers. And the Alexandria Hospital, in my judgment;
and I think my judgment is good in the premises-is well operated and is so considered locally.
Q. I don't question the efficiency of the operapage 3 80, ~ tion of the Alexandria Hospital, but I am afraid
I did not make my question clear. What was the
_o.pgin of the Alexandria Hospital?
. ·· A. The Alexandria Hospital was originally known as
the Alexandria Infirmary. As to its set-up; I am not familiar.
A Mr. Daingerfield in Alexa~dri~. donated,_a site on the .corner
qf Duke and Washington Street for a hospital. At that time
the organization was .set up by selecting individuals from the
various religious denominations, and, so far as I know, that
same method has cont.inued over the years.
Q. That is the point I was making. That was a voluntary association by the different denominations-not a com-~unity enterprise, was it not?
A. Yes, it was voluntary.
Q. And in that there was no ·problem of selecting the per-

W. C. Thomas, -Ex'r, et als v. Lula Watts Bryant, et als

315

Mrs. Ruth Doniphan
sons who were to receive treatment at the hospital, and the
Board has nothing to do with that., has it?
A. So far as I know there were no problems.
Q. And is this a charity hospitaJ?
·
A. To what extent.
Q. Completely charity.
A. It, too, has a trust fund; it, too, receives donations
from the City of Alexandria, as a corporation, and from indi'viduals in the City.
Q. Again I have not made myself clear. Do
page 3 8 1 ~ the patients in the hospital pay anything?
A. They do.
Q. They are admitted as pay patients, but the ho3pital
does the usual amount of charitable work, as may be expected?
·
A. That is right.
By Mr. Shaffer:

Q. Who is the treasurer of the Home, Mr. Hoffman?
A. Mrs. Crismond.
Q. She happens to be out of the City today?
A. That, I don't know.
.
And further this deponent saith not.
MRS. RUTH DONIPHAN, bein.g first duly sworn, deposes and says:
DIRECT EXAMINATION
By Mr.. Shaffer:

Q. Mrs. Doniphan, what is your age and where is your
·
residence?
A. I am seventy-~v~ years old and live at 1000 N.
Columbus Street, Alexandria, Virginia.
Q. What is your connection with the Anne Lee Memorial Home·?
A. Well, I have been on the Board all the time, and I
just love it, and for the last twenty years I have been president
of the Home-just about twenty years.
Q. Who is the treasurer of the Home?
A. Mrs. Crismond.
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Q.

page 3 82

Is Mrs. Crismond in the City at this time?
No, she went to New York to christen a w.:ir
vessel.
And, just couldn't be here today?
She is awfully sorry, she said~
How many guests do you have in the Home at this

r A.

Q.
A.
Q.
time?
A. Just fifteen. We lost one lately, but sixteen is our
average.
Q. During the year of 1943, what was the number you
had in the Home? ,.
A. The average is sixteen. Of course o·ne dies every
, now and then.
Q. Do you keep an average of sixteen?
A. That is our capacity.
Q. I wish you would tell about the origin of the Home.
A. First Miss Fanny Burke had it, and had ju:t a home
with people in ·it. In one room was a person from one church.
and they brought their own provisions and did their own cooking, and that Church attended to it. All over the building
were little rooms like that. And again. Mrs. Willoughby
Reade--she had collected some money in memory of Robert
E. Lee's mother and she wanted a hospital put in a certain
place, and Mrs. Lycurgus Uhler said I will organize a home.
-So this home belonged to Mr. Herbert-Miss Fanny Burke
and the Herberts were relatives. And she let us have the home
for $ 1600.00. And now it is $10,000. And then we took
all these ladies in as inmates of the Home. Only two went in
when ,we started.
.
Q. How many did you have at the beginning?
.
page 3 83 ~ A. Two.
Q. When 'Vas that? · About how long ago?
A. Forty-one years ago.
Q. And the Home has built from two people up to its
present standin.gi?
·
A. Yes. And I wish you could have seen it when we
started it. It was a rat hole and we built it up. First thing,
we gave a big fair at the Armory Hall and made $2,000. We:
paid $ 1600.00 for the Home and just commenced to work.
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All the churches gave fairs to raise money.
Q. The different churches help~d to provide for the
Home?
A. Yes.
Q. And built it from that small amount up to the
amount which Mr. Hoffman has told us the Home owns and
.has in its possession?
'
A. Yes-with the help of the Lord. We couldn't have
done it without.
Q. How are persons admitted to the Home?
A. They apply for a home and we go to visit them and
investigate to see if they are the proper people, and haven't
anybody to take care of them. When we first started, it was
$250.00 entrance fee, and we raised it to $350.00, and the
last couple of years we raised it to $450.00. Then they have
to pay $ 100.00 for burial expenses; and if they had any property they turn it all over to the home. But the property was
put in the Endowment Fund a.n.d we give them
page 3 84 · ~ half the. interest on it as long as they live, and
·
· · then that endowment fund comes to us when
they die, but really it is put there for them. If they receive a
pension at the time they enter the Home, they give us half and
they have half for spending money.
Q. The Home is now operated from the income from its
property, gifts from people and an amount given by the City
of Alexandria?
A. Yes.
Q. You say the City of Alexandria giives how much?
A. $50.00 a month. The Community Chest gave
$ 1,ooo a year at one time, but we had a gift left us by Mr..
Allen-Mr. Allen died and left us that money and the Community Che~t stopped giving it to us. They looked at our
account and said we had too much money.
Q. During the year 1943, there is listed as deposited by
inmates-$10,281.85. What does that refer to?
A. You know now, this house we got-they turned the
house over to us and we give them half of the interest. We
get $40.00 a month interest from that house.
Q. Was this $ 1o, ooo deposits from the inmates?
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A. Yes, and we get $40.00 a month rent for it. We
give Mrs. Smithers halt for her living expenses and we get half.
Q. In the .case we have in mind, the donor provided that
a member of the Board of Directors for the management of the
home, one of whom should be elected by the
page 385 r Presbyterian Church; one by members of the
Lutheran Church, the Methodist Church and
Episcopal . Church, and the Baptist Church. Do you think
that, from your connection with the Home you have been associated with-would bring discord in the management of the
home, or discord among the churches.
A. No, indeed. It brings all the churches together to
work for you.
Q. Do you think that is a practical way to select the
Trustees for the operation of a home of this kind?
A. I certain! y do.
Q. How many people are connected with the manage-·
ment of the Home here in Alexandria?
A. It calls for fourteen on the Board, but the average~
about nine members come every week. Some people don't take
any interest.
Q. How many are on the Board?
A. Fourteen.
Q. And how are they sel.ected?
A. For instance, I know a· real good worker at my
Church and I will tell the ladies about it at the Board. I wilt
say "I think Mrs. So and So is a good conscientious, Christian
woman·- we see to that and who they are before we put
them on the Board. I present that name to the Board and then
. if the Board votes to take her in we write a letter and ask if she
wan ts to come on our Board, and we all work topage 386 r gether in harmony.
Q. Do you select people from the different
churches in the City of Alexandria.
A. We certainly do.
Q. And not just one denomination?
A. Oh, no.·
Q. Does that bring any discord or dissatisfaction?
A. No it brings love and hai:mony.
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Q. How many people are employed in the operation of
the Home?
A. A superintendent, a trained nurse, a .cook, a maid and
a janitor-five.
Q. Have you at any time had gentlemen in the i-Iome.
as well as ladies?
A. Yes, twice.
Q. Did that cause any additional trouble or additional
expense in the operation of the home?
A. No, it caused harmony. The ladies were so politewould help them down the steps. It r_eally was amusing.
Q. It helped?
A. Yes, it helped. They would fix up a lot.
Q. You live here in the City, just across Jrom the River
from Washington. There is a great deal of Government activities. here and I imagine this would be an expensive place to
Hye, would it not?
A. Sure, it is.
page 3 87 ~ Q. Have you had any experience with v1s1tmg
in the country, know anything about costs in the
country com pared with costs in the city?
A. I was born and raised in the country, but came to
town when quite young.
Q. Do you think it would cost as much to operate a
home in a country town of 5,000, as it is in the .city?
A. No, because country people are awfully good.
Country people bring a bushel of potatoes or apples, chickens.
One lady started a chicken farm and her eggs were small-she
would bring us dozens of eggs, you know. And then we· got
vegetables and all kind of things from the country people. .
Q. Do you think it would be less expensive in a small
town, like the town of Wytheville. of 5,000?
A. It would, if the people were like Alexandria people.
Q. Mrs. Doniphan, in this case we will say we have a
home suitable for the establishment of a home similar to the
Home you have here in the City, and under the terms of this
will it is for the care of destitute and dependent aged white
people, both men and women. Would you think that a home
with a fixed income, I would say of approximately $23,000 a
year-that this pome could be operated?
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A.

I should say it could--yes.

CROSS EXAMINATION
By Mr. CampbeH:

Q. Mrs. Doniphan, you are very much interested in the
Anne Lee Memorial Home, are you not?
A. Yes-I was born in it. My husband says I
page 388 r think more about it than my own home.
Q. And you have devoted yourself most generously to its advancement, have you not?
A. Yes, and it has given my happiness.
Q. And you turn others to you by your enthusiasm in
the Home?
A. That is what they all say.
Q. In fact, you a·re supposed to be the main spring?
A. I told them when I was seventy-five, I was going to
resign. I took my resignation in and they all we~t up in the
air.
Q. And told you if you resigned it would mean the end
of the Home?
A. No-she (Mrs. Yancy) said she would resign and
the Treasurer said she would resign, but my children made me
promise I would do it.
Q. Now, Mrs. Doniphan, when this home was being
operated before you and other people interested yourself in it,
it was very poor operation?
.
A. I was there when that happened-yes, very poor before Mrs. Uhler took it over. Mrs. Uhler got this $1,000
from Mrs. Reade and we organized, and it just went right on.
One member said it was done by prayer.
Q. It was done by prayer but also by a good deal of
blood and sweat and tears?
A. Yes. Mrs. Uhler was a wonderful manapage 3 89 r ger-the first president.
Q. And you all got out and exerted yourselves
and interested the whole community in the enterprise, didn't
you?
,,
A. We did.
Q. And went to the extent you described here, of giving ..,
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these community affairs, and sales, and getting each of the
Churches to do the same thing, and you all went into it as a
community enterprise?
A. Yes. It is so necessary to have a home for these old
ladies. They will say "Give me a home to die in, I haven't
anybody to take care of me." And if you would see these
ladies, even their own children don't want them.
Q. Now, Mrs. Doniphan, you have brought those appeals to the hearts of the people of Alexandria, have you not?
A. Yes, and the people are so generous,. and if they
know everybody is going to do it, we have a list all the time
for people trying to get in.
Q. And you so endeared your Home to the people of
Alexandria that it was even put in the Community Chest,
along with the Red Cross, Salvation Army and Children's
Home Society, and things of that sort.
A. Everything.
Q. Now, Mrs. Doniphan, coming down to the practical operation of the Board, I assume you have a corporation,
have you not?
A. Yes, in the State of Virginia, and we have to
page 390 r account for every .dime that .comes in there.
Q. You have also apparently a self-perpetuating Board-that is you ladies who are on the Board look
around and see who would make a good member, and take the
proper steps to get her put on the Board?
A. Yes.
Q. In what way you weed out the drones and surround
yourself with efficient workers?
A. We certainly do.
Q. Mrs. Doniphan, what do you pay your superinten··
dent?
A. $ 100.00 a month.
Q That is $ 1200 a year.
A. Yes.
Q. Anti she also gets room and boar? and laundry?
A. Ye.i; The laundry gives us the laundry; we don't
have to pay for milk; don't have to pay for those kind of
things.

!
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Q. Everything the City or people can give, you get?
A. Yes, whe·n they find out.
Q. Using a commercial expression, you have sold yourself to the City?
A. I don't know that I have.
Q. I mean the Home.
A. The Home is sold. I will tell you now-a lot de·
pends on your superintendent. If you have one that is not
good, don't keep her.
Q. I believe the Board was right when they sai<l
page 3 9 1 ~ a, lot depends on Mrs. Doniphan.
A. They overestimate me - but the policemen
are even good to me. I park double and all like that. The
judge told them to ride around my car.
Q. They just say-"That is Mrs. Doniphan of the
Anne Lee Home?''
A. Yes.
Q. How much do you pay the nurse?
A. $50.00 a month.
Q. And she also gets board and washing and lodging?
A. Yes.
Q. And the cook?
A. $15.00 a week, about $750.00 a year.
Q. That seems to be $780.00 a year. And the maid?
A. $ 1 o.oo a week.
Q. That would be $520.00 a year. And the janitor?
A. I will tell you--we had a downstairs iri the base ..
ment, and we paid $350.00 and had it turned into an apartment, two bedrooms, living room, bath and kitchen, and gave
him that and all the heat, light·, water ·arid everything, and
then $15.00 a month.
Q. Then the value of that apartment you gave him,
with heat, light and water, itself would be about $50.00 a
month.
A. No, we didn't get that much. We got $25.00 a
month-that is when we paid the janitor $ 1 5.00 a month-then he paid us for the apartment.
Q. The value · of that apartment would be $25.00 a
month?

A.

Yes.

I
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page 392

r Q.

That would be $3qo.oo a year. Haven't
you also got gift shops in there?
A. Yes.
Q. Who runs that?
A. Mrs. Bradley.
Q. What rent does she pay?
A. $30.00.
Q. I imagine you try to run your institution as economi-·
cally as you can, and you just want to give them what we
might call "the plain comforts".
A. Mrs. Yancey gives the best comforts - nobody in
town gets better food than there. Mr. Arthur Bryant gives
us all the coal-has it sent in.
Q. You don't include the gifts of coal and things of that
sort in your receipts, do you?

A.
Q.

No.

Any Home that is operated will have to have a super-:
intendent?
A. Yes, and a good one, too.
Q. And the most expensive superintendent would be an
inefficient one-I mean that you would lose so much more in
poor management than you would gain in saving on salaries.
A. Yes, a good buyer knows how to provide.
Q. If you should try to get one of small salary you
would be penny wise and pound fooli~h.
A. Yes and you could get them cheaper in the
page 393 r country than in the city because-we used to _pay
$30.00, room and board, and then $50.00 was
the highest we paid until we had Mrs. Yancey.
Q. Is your nurse a practical or trained nurse?
A. A trained nurse.
· Q. You get her very reasonable
A. $50.00 a month.
Q. Ordinarily a registered nurse gets. $7.00 a day,
doesn't she?;
A. Well, yes, but a practical nurse would be all you
would need.
Q. Have you a practical or registered nurse?
A. Yes, a registered nurse.
Q. But you get her cheaper.
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A. Because she is ,old and needs a home.
Q. It is essential to have a nurse for the old ladies?
A. Yes-we require one of them ( the nurse or superintendent) to be there all the time When Mrs. Yancey goes
out, Mrs. (?) stays.
Q. The persons who live in homes of this sort, are naturally weH advanced in years?
·
A. We don't take them until they are sixty-five.
Q. And the older they are-with the exception of Mrs.
Doniphan-the more they are iubject to the infirmities of
age?
A. Some are and some a·re not .
. Q. You couldn't operate your Home on a staff
page 394 ~ of anything less than the five people you have.
could you?
A. No, I.don't think so. Of course we could do without the trained nurse. When you start you don't have to have
one-you only have a few people. It doesn't cost as much
when you first commence a Home.
Q. But you will eventually get up to your maximum
cost?
A People die and .leave you money.
Q. That has been your expeaence here in Alexandria,
where you have brought this to the people. and enlisted universal support?
A. No. There are good people all over the world more good people than bad.
Q. I agree with you-but that has been your experience
•
here in Alexandria?
A. Anybody could do it-Thanksgiving we get hundreds of Dollars in collection at churches-they give half the
donation to the Hospital and half to the Home. One church
sent us in $50.00 and the other$ 1 7.00.
Q. Both the hospital and home are regarded as community enterprises that belong to the people. And you adopted the name "Anne Lee?"
·
A. Yes, in memory of Robert E. Lee's mother.
Q. And everybody knows the connection of the Lees
with Aiexandria and Virginia?
A. No
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Q.

But the name ''Lee" is one to conjure with?
A. No, it is charity that does it.
page 395 ~ Q. Do you charge your guests any board?
A. No, they pay $450.00 entrance fee. When
we first started they paid $250.00 and they now pay $450.00.
and $100.00 for burial expenses. That's what it was at first
·
and the undertaker has never gone up.
Q. He has given you the benefit of the old prices?
·. A. Yes-:$ 100.00 They have shoes given them-one
gentleman one time said "Take them all up to Bradshaws and
get them shoes", and we got $50.00 worth of shoes.
· Q. Do you furnish clothing for them?
A. Yes.
Q.. Do you have a great deal of that given to you?
A. Yes, people give it--they know people in the Home.
visit them and know what is going on in the Home, and they
will give them and give the Home, too.
Q. Mrs. Doniphan-the gentlemen who compose the
Board of Trustees, about all they do is look after the investment of the fund?
A. If I have a problem I c:an't work out, I go to Mr.
Hoffman and say "What niust I do about this?" and he will
say "I will write you a letter"; and advises me; and sends the
ladies a pass to the moving pictures; and if I am papering or
anything, he will give me a check for $25 oo.
Q. His individual check he gives you?
A. Yes. One time we didn't have electric lights and we
got a truck and collected things: from different houses-and
made $250.00 and put in the electric lights. We
page .. 3-96 r had a new heating plant three years ago. It cm;t
·· $~200.00 and we didn't have a. penny. The
treasurer said "We haven't got the money to do it." I said
"just let's do it". Mr. Hoffman helped too and all gave us
money and before we put that heating plant in I had the
whole $2500.00 there and $200. left over.
Q. And again Mrs. Doniphan was the mainspring cf
that?
A No. Everybody helped.
RE-DIRECT EXAMINATION
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By Mr. Shaffer:
Q. This question of taking care of old ladies and old
gentlemen is something that appeals to everybody?
A. Everybody.
Q. If we were taking care of old gentlemen and oid
ladies in the Town c;,f Wytheville, don't you think that would
appeal to the people of any community? .
A. Sure it would, and they would all do for you, too, ·
because if you had a mother who was old, wouldn't you want
somebody to do for her?
Q. Costs have gone up in the last few years, haven't
they?
A. Yes, but Mrs. Yancey keeps it down.
Q. The cost of operating the Home has gone up-I b~lieve the matron's salary for 1943 was $960.00.
A. That is what I said-I don't remember the dates.
Q I believe that at that time they listed the janitor at
$ 140.00 for the year. I will ask you to read, if you will, the
disbursements for the year 1943.
page 3 9 7 r A. Salary of matron
$960. IO
Salary of janitor
140.00
Nurse
470.00
(We didn't have a nurse then, but we would
send out and get a practical nurie. You don't have
to have a nurse all the time)
Food
921.00
Drugs and supplies
.93.90
Household expenses
2 2 12.65
Heat and light
3 24. 1 7
Telephone
30.02.
Miscellaneous expenses
92.92
Repairs on house
1 7 1. 4 2
Shoes - · ·
5.74
(We did.n't have to get many that year)
Q. Would you give us the total of those?

A.

$542 I .94.

.

1
.

•

By Mr. Campbell:
Q. In those. ,figures you read, I notice an item there of
household expenses of $2212.65. What was that?
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A.

Everything in the house-food, servants and atl like

that.
Q. Jus,t a moment-aren't you confused a little on that,
because you gave an item of $921.00 for food? Household
expenses $2212 65.
A. That was for food.
Q. You have another item for food.
A. Maybe we had the house painted that year.
Q. Isn't that an item of salaries?
A. I guess that is it.
Q;· In addition to the nurse and the superintendent?
A. I guess so. I am like Mr. Hoffman, I don't attend to
that. I never haudl·e a penny Mrs. Crismond handles that".
Q. Now $900.00 is a very small food cost -page 398 ~ which reflects which reflects what you ·said about
things being given you?
A. Yes.

MRS. MARION YANCEY, being first duly sworn, deposes and says:
DIRECT EXAMISATION
By Mr. Shaffer:

Q.

Mrs. Yancey-what is your age and where do you

live?
.- -: .,..
I am sixty-one and don't like it.
And live in Alexandria?
Yes.
Q I believe you are the matron of the Home: You look
after the_ operation of the Home and purchasing?
A. I do.
Q. I wish you would state whether or not the ladies in
the Horne assist in taking care of the Home, and .are keeping
· ·
the Horne in order?
A. Well they . keep their rooms from day to day:, and
when we have a maid the maid .cleans everyone's room once-a
week. The times we don't have a maid the ones physically
able help with the other work. They volunteer to do it. I
wiH say "We don't have a maid this morning. Is any lady
willing to help?" and three or four will do it.
A.
Q.
A.
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Q. There has been a reference to household expenses as
listed at $2221.65. I wish you would explain what goes in
to making up that item.
A. Every Friday morning I draw a check at the Bank-at the p•resent time for $46.50-and out of that I pay $ 15 oo
to the cook, $10.00 to the maid, and $5.00 for personal laundry (we have to pay for that-the flat work is
page 399 r done without charge), and the balance I use for
spending for groceries-about $ 1 6. 5 o a week:
and on the first of each month I am given $25.00 in cash for
wholesale groceries. I buy toilet paper in cartons, and potatoes in the sack, and buy at the chain stores where I can buy
for less for cash, and in addition to that I have a charge bill
at some of the private groceries.
Q. And that is included in that?
A. I couldn't say that-I can only tell you what 1
handle.

. CROSS EXAMINATION
By Mr. Campbell:

Q. Mrs. Yancey, you are operating on as small a s aff as
you can operate on, are you not?
A. Yes, I would say so The folks we have are so o!d
now.
Q. That is going to happen in any institution of this
sort?
A. Yes, but if they would take people in at sixty-five we
could do without a maid, but at this time nearly everyone is
very old.
Q. How long have you been connected with institutions
of this sort?
A. This is my first experience.
Q. Before that you had no experience at all?

A.

No.

Q. Ha.ve you noticed that as people get older they get
what we call 'crotchity'?
A. Yes, that is right.
Q And the old folks take up little ideas and depage 400 r velop little jealousies, do they not r
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A.

Yes, I think all old folks do.

Q. That is just one of the concomitants of age, isn't it?
A. Yes.
Q. And you can't give one a pm:ition of authority over
the others?

A.

No.

Q. They are very jealous of things of that sort, aren't
they?
A. Yes, that is why they are in there, you know, the
majority of them.
Q. And with those they possible couldn't get along with
people at home?
A. I presume that-though I have very little trouble
with them because they understand we all have to .cooperate.
We talk it over constantly, so have very little trouble as a result
Q. Do you attend to the clothing of the gue.::ts?
A. Oh, no.
Q. Who purchases the clothing?
A. We don't purchase clothes. If there is someone who
dies and leaves something useful they are allowed to take it-:
and somebody sends things in. We don't buy unless someone
·
gives us the money to do it.
Q. And you don't have to pay anything for medical
or hospital treatment, because you send them to the Alexandria
Hospital for treatment there?
A. That is right. We care for them as long as
page 401 ~ we can in the house.
Q. But if they need hospitalization, they get
that as another· community enterprise?
A. Yes.
Q The salary scale which Mrs. Doniphan gave amounts
to $3400.00 a year, and you just about ni?ed all of that don't
you?
A. Of course, I couldn't answer that, except as far as I
am .concerned. I don't think you could get help at the present
time for less.
Q. And you couldn't get along without the help you
have?
A. That is true. ·
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Q. Your nurse - You are infrequently able to get at the
price you pay her?
A. Y_es, I guess that· is true, though we don't need a
graduate nurse, and at any time you could get a practical nurse
for $50.00 a. month. We were only able to get a graduate
nurse because she needed a home.
Q. And you have observed Mrs. Doniphan's interest in
the Home, have you not?
A. Yes
Q. Nobody could live in Alexandria and not know it?
A. To me it is marvelous that these ladies give their tir.1·~
to operate this Home for these people. I just can't get over it.
Q. Just about how much of her time would yo·~1
page 402 r say Mrs. Doniphan devotes to this I-:Iome?
A. I just call her whenever I need her.
I
couldn't tell you the amount of hours, but in the years gone
by she must have put a lot of time on it.
Q. And other ladies have given a like propo-rtion cf
their time?
A. I wouldn't know. We have a House. Committe~ ~nd
they regulate the bom·e-three members of the Board. Of
course I don't know how much Mrs. Cirsmond does She
handles all the money affairs.
Q. And the House Committee has to look after matters
around the house?
A. Generally supervise and see that folks are happ•y and
getting the right amount of food.
Q. From your experience with this Home haven't you
found you must have some sort of appeal by which you ca.,_
tell your ladies "The Board has these rules and they must be
followed"?
A. Yes, that is true.
Q. And it is sort of like the fatherly authority in the
home-that mother is going to report it to father if the children do not get along?
A. Yes, that is true.
And further this deponent saith not.·
page 403 r All signatures waived, by consent of .counsel.
The foregoing testimony was taken and reduced to
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writing by 'the undersigned this 12th day of January, 1945.
G. L. CUNNINGHAM
page 404

r

Lula Watts Bryant ,et als
vs.
DEPOSITIONS.
W. C. Thomas, Exor., et als.

The further taking of depositions was resumed at the law
office of Campbell ~ Campbell, in the Town of Wytheville,
on February 16, 1945, before Honorable John S. Draper.
PRESENT:
S. B. Campbell, of counsel for Complainants.
J. C. Shaffer, of counsel for Defendants.
W. C. Thomas, Executor, in person, by counsel.
The following witnesses were called on behalf of the Defendants:
The witness, DR. D. L. GWATHMEY, being first duly
sworn, deposes and says:
DIRECT EXAMINATION
By J. C. Shaffer:
Q. Dr. Gwathmey, would you state your age, residence
and occupation?
.
A. Fifty-eight; 465 Church Street, Minister of the
Protestant Episcopal Church.
Q. In Wytheville?
.
A. In Wytheville.
· Q. How long have you been a Minister of this Church in
Wytheville, Doctor?
A. Nearly tw.enty four years.
page 405 r Q. How]ong?
A. Nearly twenty-four years.
Q. In that length of time no doubt you have learned the
most of the families connected, for example, with the Methodist, with the Presbyterian, the Lutheran, the Baptist and, of
course, your Church, isn't that true? ·
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A. Yes.
Q. I wish you would state, Doctor, what the relationship is of the Churches mentioned, here in the town of Wytheville?
A. I think it is one of unusual friendship and co-operation among all the Churches. I think it has been that way fo.:·
the time I have been here.
Q. bo those churches mentioned co-operate together in
matters in which they are interested, or take part in?
A. They do.
.
Q. I wish you. would state whether or not the wealthy
or more prominent people in the town of Wytheville, both
men and women, take an interest in the welfare of aged de·
pendent people?
By Mr. Campbell:
This question is objected to as immaterial, unless it is
shown that the people of Wytheville are differently disposed
from those of general run of people eh:ewhere.
By Jud~ Draper:
I could see how it could be relevant if proof was introduced as to the ability of wealthy people residing in the town
of Wytheville contributing to this proposed institutio1n. I
will admit the evidence for the present on that line.
page 406

~

By Mr. Shaffer:
I propose to go further.

A. I think it is true they show an interest .in the poor.
It has been my experience.
· Q. Doctor, Mr. George W. Simmerman in his will provided for the establishment of a home for aged dependent white
men and women in Wytheville for the benefit of such people
of Wythe County. I wish you would state whether or not in
your opinion the people who are in a position to do so would
assist in the maintaining and support of an institution of this
kind?
By Mr. Campbell:
This question is objected to as being purely speculative..-

1 •••
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Doctor Gwathmey is not shown to have any special knowledge
on matters of that sort. The question does not indicate that he
has gone around and informed himself as to the contributions
which people would give to the Simmerman home, and any
answer which he would give would be the mere matter of an
opinion of a ·layman, and I use the te·rm laymen not as distinguishing· laymen and Clergy, but as diitinguishing an expert and non-expert witness.
By Mr. Shaffer:
I think his evidence before we get through will make that
pe·rfectly relevant in every re~pect.
By Judge Draper:
I suggest to Mr. Shaffer that he bring out ·the evidence he
claims that will make this question relevant before passing on
the question

r

,Q. Doctor, I believe there is not an organization in Wytheville similar to a Community
Chest, as there are in Pulaski, Roanoke and other sections.
isn't that tsue?
A. That is tru~.
Q. I wish you would state if it is not a fact that y<,ur
Church and the other Churches in Wytheville have a benevo- ·
lent organizati<;m in -conne.ction with your church for the pur-pose of attempting to relieve distressed conditions among aged
depe·ndent people.
page 407

1

By Mr. Campbell':
Do you mean in the local congregation?
By Mr. Shaffer:

In the Congregation in Wytheville.
A. That is true of my own church. I don't know that
I can speak for the others.
.
Q. In your Church and the members of your Church-·_
spend a considerab.le amounts annually for the relief suggested.
Is that true?
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By Mr. Campbell:
This question is objected to. First, it is leading, which
is a minor objection. The se.cond is that it is a well known
fact that one of the functions of a Church organization is to
relieve suffering, and particularly among its own members, and
that unless something is shown that would make the Episcopal
Church in Wytheville different or distinguish it from any
other Church, the question is immaterial.
By Judge Draper:

I think it would be proper in one branch of the ca~e only
the theory of the case to show by Dr. Gwathmey
the amount that is set aside in the budget for
lo~al benevolences, but the questions generally
are too remote. The people in the t6wn of Wytheville are not
different from people at other places.
page 40 8

~

By Mr. Shaffer:
Your Honor, please, that is the very thing I am trying to
bring out. Similar homes have been supported in other town..i
in the State and my purpose is to show that the same co:iditions exist in Wytheville that exists in Danville, Alexandria,
Charlottesville and Staunton, and. other places where we have
. taken evidence.
·
·By Judge Draper:
At Staunton you took evidence to draw the analogy between this proposed home and homes that exist there, hut it is
submitted that there is no home here, and it is general broad
proof about generaJ b~nevolences.
By Mr. Shaffer: .

I am trying to make it specific as to his Church.
By Judge Draper:
When you get down to his Church-let me .ask this question. What do you set aside for benevolences and relief of
~oor?
·
By Mr. Campbell:
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Do you mean to confine that to the relief of the poor?
because benevolent is a much broader term.
A. We don't set aside-it is a voluntary offering that is
made once a month and it is given to me, in my discretion to
use for any one who is in. need. ·
page 409 r By Judge Draper:
You receive this fund monthly and you have
authority t!=) dispose of it as you see fit?
A. That's right.
By Mr. Shaffer:
I think, your Honor, that particularly qualifies him as a
man who has been dealing directly with charitable purposes..
By Judge Draper:
Well, I have been very liberal in the introduction of proof
here before me as Chancellor and I will permit the question
about the amount.
By Mr. Campbell:
We save the point.
A. I couldn't tell you exactly without looking at the
books of the Chur.ch.
By Mr. Shaffer:
He can answer the original question.
(Stenographer read original question to witness)
A. As far as I know, I think they would.
Q. Doctor, in the will of Mr. Simmerman he provided
that this Home should be managed by a board of trustees, one
of whom should be elected by the members of the Presbyterian
Church, one for the members of the Baptist Church, one from
the Lutheran Church, one from the Episcopal Ch_urch and one
from the M.ethodist Church. I wish you would state whether
in your opinion and your knowledge -if the Church membership in Wytheville, whether that is the wise or unwise way of
selecting the trustees for the management of the home discussed in this case?
·
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By Mr. Campbell:
This question is objected to as calling for a matter of
opinion in which Dr. Gwathmey is in no better position to
form an opinion than any one else, as he has had
page 41 o ~ no experience whatever in the operation of an institution such as th~~ involved in Mr. Simmerman's will.
By Mr. Shaffer:
Mr. Campbell asked a similar question of a man in the
City of Danville, who knows nothing .about the Church conditions of the town of Wytheville, who has testified that he
has for twenty five years known of the relationship between
the Churches and the congregations in Wytheville would be a
competent witness to testify as to that matter.
By Judge Draper:
An answer to the question would invoke Doctor's opinion· as to the traits and character, you might say, of different
church members in the Churches mentioned, and while it is
general and purely a matter of opinion, it might throw some
light on the issues involved, and I will permit it.
By Mr. Campbell:
Save the point.
A. I will say, from a fact that the Churches work harmoniously together, with a trustee appointed by each congregation, in my opinion they would be harmonious and be concerned to
that such an institution would function.
Q. It has been contended in this case that the selectio·n
of the trustees as has been been indicated, would tend to· cause
confusion and discord, and for that reason probably cause the
failure of this institution. Do you agree with that theory?

see

By Mr. Campbell:
This question objected to for the reasons assigned to· the.
preceding one.
page 4 1 I

~

By Judge Draper:
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\
I don't understand this case, that the wisdom or
unwisdom of the selection of the trustees could be involved,
and the testator had a right to suggest the mode of selecting
these trustees, and whether it is wise or unwise, I don't think
it is a real issue in the case. As stated before, the question
is whether it would be practically impossible to carry it out o.:
not, taking the will by its four corners.
By Mr. Shaffer:
I agree with you, but Mr. Campbell has taken the po!;ition
in the examination of witnesses at. other places that this sdection of the trustees in this ·way ·would bring discord and dissatisfaction and probably a failure of this institution, and. I
think I have the right to ·contradict that by· a gentleman in
Wytheville who knows the ·facts with- reference to the various
questions.
By Mr. Campbell:
Mr. Shaffer hasn't stated my position correctly The position which I have taken is that as no one Church or denomination is specially interested in this proposed institution that
it would, therefore, not receive the support which you gentle·
men say it would and ought to receive, because each Church
has its own institutions which constitute a first call on its resources, and that divided respon~ibility would not be conducive to efficient management nor to the enlisting of support
from any particular group of people.

By Judge Draper:
I will admit the evidence at present.
A. As I look at it, it is independent of the
page 412 r Churches. It is a. group of men representing
Christian men-benevolences for the community,
and working together, I think they should form a competent
bddy.
.
A. Doctor, I wish you would please state whether or not
a home such as we have be~n discussing in this .case, is needed
and would be of benefit to the town of Wytheville a_nd, Wythe
Cqunty, and tend to relieve the Churches of part ·of their re~
sponsi bili ty?
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By Mr. Campbell:
This question is objected to a~ being immaterial. T!Jt!
question is not whether the home is needed, but whether it can
be operated.
By Mr. Shaffer:
Your Honor, we have a theory about this case and we
have a theory about when this home ought to be established,
and I propose to ask the Doctor a question on that point. We
hav,e been asking for commutation of dower at this. time. We
are asking for the home in· Wytheville because of the need at
this particular time. If we don't have commutation of dower, then this whole case goes out of the window because this
Court could not pass on what would, happen in a good many
years from now, and we are going to follow. that up for the
purpose of showing that we should have commutation of dower at this time.

CROSS EXAMINATION
By Mr. Campbell:

Q. Doctor, you .spoke of a free-will offering being tak~n
'up. Can you give the approximate annual amount of that offering for the poor?
A. It averages something like $20.00 a month.
page 4 I 3 ~ I think, and also in addition to that we have may
be a thousand dollars held by .our Trustees, inte·rest ·On which is given for that.
Q. That thousand dollar fund though is a ~pecific fund
that was left by Mr. Edmund Pendleton to be usedA. To be used by any one in the county who is in need.
any bembers of our Church.
Q. What I mean is, that is a specific fund that you have
no right to divert to any other purposes than the relief of
llecessitous persons?.
.
A. Yes. I have other funds that are given besides that,
~>n.ce a month that are given to me just for my discretion, ht.it
that i~ indefinite:··
Q: Funds such as those that you have mentioned are to
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be expected in any congregation that is not a mission congregation?
A. Funds of that kind?
A. Yes, sir.
A. I should think so. that is my experience.
Q. Doctor, your Church here is a strong Church financially, isn't it?
A. Well, it is stronge_r now than it has been.
Q. As compar~d to the other Churches in the town, your
membership embraced a larger percentage of well-to-do people
probably than any other, doesn't it?
A. I couldn't say so.
Q. Well, if you descend to particulars, among
page 4 r 4 ~ your membership are the four or five people i"n
the town of Wytheville with the largest income.::?
A. That may be, I don't know, I know we have a great
many poor people as well.
Q. Wouldn't you say that your Congregation was rather the top and the bottom crust?
A. Yes, I wouM say that, top and bottom.
Q. Doctor, are you familia·r with the operation of the
East End Cemetery in Wytheville?
By Mr. Shaffer:
Your Honor, please, I don't think that has anything to
do with this case?
By Judge Draper:
This is a grave question, but I don't know what that
would have to do with is.
A. I don't know that I am.
Q. Do you know that it was operated by Trustees appointed the same way the will provides?
Objection by Mr. Shaffer.
A. I don't believe I did.
Q. And you have been Rector of St. John's Church,
Wytheville, for how long?
A. Nearly twenty four years.
RE-DIRECT EXAMINATION
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By' Mr~· Sha.ffer:~
1

1••

Q. I neglected to ask a question. I believe ·you are acquainted with the operation o.f homes and work similar to the
home suggested.by Mr. Simmerman?
A. . .Yes, , sir. .
page 4 I 5

r Q.

YOU

have had tome connections. On account ·.

of your Church?
A. I didn't have in connection with my church, but I
assisted some people to find a place in these· homes.
Q. I believe your Church .has .some homes of this ,kind.
at different places in this Commonwealth? ..
A. Yes.
Q. I wish you woul'd state whether . .or not you often . .
have an .opportunity to place'. aged dependent people in home .i
similar. to homes .of this kind? _.
A. It is very difficult to find a pl~ce.. I had a lady .I _
wi$hed to .find_ a plqee.. for .just:. two. or .thi:ee .yealis... ago and I
never did succeed.
Q. You often have an oppo~tunity to place people if you
could get a home, do .ifOU not?
A. Quite often.
Q. And I wish you would state whether or not there is a
need for such a~ i~stitution in Wythe County.
By' Mr. Campbell:·
This question is objected to as the same one asked a little .,..
bit ago and the court ruled is not admissible.
By Judge Draper:
Let the Doctor answer the question. oYer the ·abjection.~

A. ·' I think ·it is needed: ' I have: known~· from ·time to
time people who needed a~home--a-nd ·care:· Know right now. of ,
people.
page 416

~

RE-DIRECT.EXAMINATION: -

By Mr. Campbell:

Q.

No more ·need in this ~\count!y' · thctill Pul:tski, Bland,
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Giles, Tazewell, Grayson or in any of our surrounding counties?
A. I don't know of other counties. I just know people
mostly in this community.
Q. In every community there are those who need thi6
assistance if it is available to them?
A. I suppose so.
Signature waived.
MRS. MYRTLE LEE, another witness of lawful age, being fir6t duly sworn, deposes and says:
DIRECT EXAMINATION
By-Mr. Shaffer:
Q. I wish you would please state your age, residence and
occupation?
A. Fifty years old, Superintende·nt of Public Welfare
of Wythe· County.
·
Q. How long have you been Superintendent: of Public
Welfare in Wythe County?
A. Since 193 6. November of 193 6, and I have worked in welfare work since 1 9 3 3.
Q. Are there many aged and dependent, destitute and
dependent white men and women in Wyfhe County who are
without homes?
A. Do you want me to give the number of old-age
cases?
Q. I would like for you to give the number.
A. At the present time we have one hundred and seventy
eight. Of course, this varies, probably one will drop off and a
couple come on.
Q. Are there a number of those without a place
page 4 I 7 t to live and without necessary homes?
A. We have forty-seven old men, single men.
We have twenty-nine single women, the other of the one hundred and seventy eight are made up of couples. These single
men, some of them housekeep alone, some stay with their sons
or daughters, .sometimes with their nephews oi; nieces.
Q. Do these people draw a· pension?
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A. Yes, sir, all these.
Q. What pension do they receive?
A. Our old-age· pension runs five to twenty dollars per
month. The average is, I believe, $10.98, but I won't be
sure of that figure.
Q. Is that pension sufficient to take care of those people?
A. No, sir.
Q. Are they still in destitute circumstances after the receipt of the pension?
A. Well, I don't know whether you call them .destitute
cir.cumstances, but they certainly don't have enough to get hy
on, to have enough to eat, fuel and cl'othing.
Q. Do they have the necessities of life?
A. I don't think so.
Q. I wish you would state what the condition of .these
people are today, dgring the war conditions, were compJrc .:
with prior to war conditions?
A. The need is greater now, greater than any time [,'.n:c
I have been working. A few years ago ten dollars would buy
right much food, but pow . it doesn't buy much food, yo..1
know.

Q.: Mr. Simmerma~ in his will provided for the
page 418

~

establishment of a_ ~p.me for the aged, dependent
and destitute men and women in Wythe County.
I wish you would state from your experience and your c~11;nection with this welfare work, whether or not such a home is
needed in Wythe County at thi~ time?
By Mr. Campbell:
This question is c;>bjected to as being immaterial.
By Judge Draper:
The question can be answered.
the question.

The ·witness can answer

A. There isn't any ~~rge number of these people but
what are satisfied and doing fairly well, but there is twenty five
or thirty that are single men and women that would certainly
profit if they. ·.could have a home of this kind. They are probably with nephews and nieces who don't want. them and they
are shifted about from pillar to post.
·
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Q. Mrs. Lee, I believe Wythe County owns a good farm
so~e two or three miles east of Wytheville; is that correct?
A. Yes, sir.
Q. They do general farmin.g on that farm and they·
keep a few of the more destitute people there?
A. I think they have six now.
Q. That is a good agricultural farm, as I understand(
A. Yes.

Statement by Mr. Shaffer:
Now, your Honor, I propose to file a resolution of the
Board of Supervisors and ask that it be made Exhibit A with ,
the evidence of Mrs. Lee.
By Mr. Campbell:
· This resolution is_ objected to because it is hear-say evidence (and. because one Board of Supervisors cannot bind another Board o_fSupervisors by any action, and bepage 41 9 ~ cause of the fact that the agricultural produc::s
raised on the. county farm have not been more
than sufficient tq. supply the necessities of the· inmates of the.
county farm through the years. At this particular time the
number of inmates on the county farm is probably smaller
than has been for some time previously because o.f the general
prosperous condition of the county, due to the war and war
industries.
By Mr. Shaffer:

I would like to ask Mrs. Lee a question in view of Mr.
Campbell's statement.
By Judge Draper:
Go ahead.

Q. For what length of time have you been connected
with the Department of Public Welfare?
A. Since 1938.
__
Q. Your work brings you in connection with that farm
during the years?
A. Yes, sir.
..
Q. I wish you would state whether or not that farin has
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produced·1a.1great 'd·eal of·=suppHes wHich ·havie ·lieen ·sokl?
A: i: wouldn't··be· in· position· to· say: r think- there ·are
only six persons there now and I don't imagine·'they:· would use
anything like.·what · they·. raise; I am, sure ,they wouldn't ..
Q. The Board·. of 1 Supervisors· wouldn't· pass a· foolish··
resolution? I can show they nave·· sold: supplies; my·.· recollection is,· runs· up in several thousand· dolfars~a year··and has for
a long time.
By Judge Draper.

wm ·

I will· permit that· p_aper· to· he med-: and·
pass· on i:s
relevancy after· revi:ewing,all the-·evidence.. taken ·in·the case··andi
studying the different phases of the case· and' the·· construction·
of the will.
page 4~0 ~- By Mr. Shaffer;
Your· Honorl please;· I' would· lik:-e· to· ask· die-·
Courfs· opinion, as· r don't, want· to ·bringi ·unnecessary witnes:-;es here. Wouldidie, admissibility.. of that paper·be affected 1 by!
the question of wnethe·r ,. or not they had J supplies that they
coutd:fumisl:ff. If '.so,· I willtbring witnesses ..here· to·sliow:what·
has· been ·sold :off of: the ·farm.
By Judge· Draper,
Pdon'·t think: it·would·be necesi-ary to·db that. 0ne ·Bo.1rd 1
of· Supervisors can't bind· another· Bbard,' and· then· there ·is :one.·
other question that is worrying me in the matter. I· wiff as~Mrs. Lee a question.
Questions,. by·. Judge-: Drap.en

Q. .Now, this one hundred and seventy eight aged, indigent people, have any of them been addicted to:the..-usetof{imtoxicants or drugs, or committed to immorality?
A. I expect so, Judge Draper, you wouldn't find a .group .
that:large:.
Q. Is there any considerable< numti£r? ·
A. No, I don't recall any at all.

RE-DIRECT EXAMINATION~
By. Mr.. Shaffer\
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Q. Are the principal part of that number men and wo-.
men of good moral character?
A. I think so.
Q. And free from-the majority of them free from the
addiction?
A. Yes, sir; we don't have any drinking. among our old
people.
Q. Has your work thrown· you in connection witq any
of the institutions of the states in the operation of the institutions of the State?
A. We have had right much .correspon4ence·
page 42 I
with the homes for Incurables in Richmond, anc:l
·
there is a little private Home at Salem, and I have
visited in some of them.
Q. I would Hke to ask this question. Is there any reason
why the inmates admitted to this home, who are drawing a
pension should not use their pension for their support in this .
particular home? . ·

r

By l'vir. Campbell:
This question is objected to as being immaterial and irrelevant, and also because we are interested in construing the
·
will of the testator and not in possibilities.

By Mr. Shaffer:
Your Honor, please, we are interested in construing Mr.
Simmerman's will and in his will he provides that the Trustees
shall adopt rules 1and regulations with reference to the admission and operation of the hQme, and, therefore, it is our position that where a person has an income and admitted to this
home that they could require the amount of the income or ::i
part of it to be used in .connection with their &upport.
Statement by the Court:
I haven't been called upon to construe the part of the will
:is to the qualifications of the inmates, but I do remember from
reading the will several times that the qualifications as to the
use of intoxicants, drugs or any kind of immorality is a direct and unequivocal requi~ement and the testator, if it is
practically to carry it out. would be entitled to have the
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trustees, or rather the trustees shouM carry out the qualifications for membership imposed by the testator because it is his
will.
A. No, they can receive their pensions as long
page 422 ~ as they are in a private home, but we can't pay a
pension into a state institution.
. Q. But this being a private institution, their pznsic:i
could be used in their support?
A. Yes.
.
Q. Practically all aged, dependent and destitute white
pfople _in \Vythe County are today on a m1all pension, ~<.: that
correct?
A. I think so.
Q. Mr. Simmerman by his will provided fo~ the establishment of a home and left an income for the support of the
same, and I failed to ask you this. question. If suppose, that we
have a home suitable for the purpose of mai~taining aged
white people and ha.ve a fixed income of $2300.00 a year, is
it your opinion that said home could be operated on .,that
aroount of money and take care of some aged dependent ~ople
fo this <:;:aunty.
By Mr. Campbell:
This question is objected to because the witness has had
JlQ .experience in .the conduct or operation of such a home.
-i!

By·Judger Draper:
The witness may answer the question. It is true she has
had no experience in the operation' of a home, but i:he has had
experience with aged,. indigent men and women, and the value
of her testimony and her lack of experience. would affect not.
the relevancy of her testimony, but the value of it.
A. To begin with, you would need a matron and a
cook wouldn't you?
·
Q.. Answer the first question that I asked and
p~ge 4 2 3 J then I will ask. another.
.
·.
( (Stenographer read the question to witness)
A. I think you could make a good beginning on that.
Q. You .could make a good beginning on that?
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A. I would want to know how many people you would
want to start with, how many workers. you would need.
Q. In conducting a home for aged dependent people,
what staff would you think would be necessary to have to
operate that home?
A. You would need a perwn in charge, a matron, and a
cook, and then if your old people are activ:e I think they could
carry on a good part of the work themselves, and they arc
. much happier when they are working, and not just idle.
Q. How much would it cost to employ a good cook and
·
a matron?
A. A good cook would cost as much as a ··matron; prob~
ably get a good cook for $30.00 a month, and a matron for
$40.00 or $50.00.
Q. And for the remainder of that sum of money, how
many .people do you think you could maintain. $840.00 from
$2300.00, how many people would you say you could maintain for the remainder of .that?
A. That would all depend. If you had a good garden
and a good person in .charge, she .could probably take good care
of them.
Q. How many?
A. I wo~ldn't be willing to say.
Q. You couldn't say?
A. No, I haven't had enough experience. It would all
depend on your matron, whether she would know how to get
the most out of a food dollar. There are too many thing~ involved.
Q. Is it your opinion that a number -0f people
page 424 r could be cared for with that sum of money? ..
A. Yes, sir, I think so, but I wouldn't like to
say how many.
Q. You wouldn't like to say how many?
A. · No, because it would be merely. guess work on my
part.
CROSS EXAMINATION
By Mr.· ~ampbel~:

Q. Mrs. Lee, do you know. how many inmates·:there
were in the County Farm in. 1936?
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A. I think I can answer that. I think there were forty
two or forty six. I think we g~t all of them employment in
the County. It ran pretty close to that.
Q. It ran pretty dose to, that figare' all the time?
A. No, pretty soon after we started to· work Richmond
asked us to move all of those people off of the farm we could,
especially the children, and employ the people. We did a·nd
the first three or four months we got them down to about sixteen, and then bad this money that we could give aid to the
dependent children and also had foster care for the boarding
C'hildren.
Q. l\.frs. Lee, it is a fact that right in this immediate section the people are better off than you have ever known them
to have been?
A. AU ex.cept these real old people.
Q. That is, anybody who is able to work can get it?
A. Tll>ey all 'have a job.
Q. Those who can't work at all, of course, baven~t a·ny
thing_ more though?
A. They really haven't as much because food is so much
higher now.
Q. Now, Mrs. Lee, you hal\lle Jiioo ·no· experience
page 425 ~ in operating a horn.£ such as we have been talking
about?
A. None at all.
Q. Have you had this experience with these old people,
that they are going to get sick and some ·body is going to have
to look after them?
A. We bav~ a few tba.t; g~ si.ck, but you would be sur..
prised the old people w.ho ha.ve medical care.
Q. But you do have some of thrm?
A. Yes.
Q. Y onr allowance that you have· made on the home
here hasn't put in anything for nursing or medical careA. No, we take care of that out of a separate fund.
Q. But now you were ta1king a:bout ·h'~w much it cost
to operate a home for the aged. I say the ng\l'res whir.h yon
have allowed nothing for medical care or nursing of th~ people
· in the home?
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A. Well, I think the matron could take care of, wouldn't
you think so?
A. As long as you asked my opinion, I say that nobody
has said that and we have taken the evidence from a number of
Homes and they have ·all said it was necessary to have.
A. I don't know, Mr. Campbell.
Q. You mean you don't know anything about operating
a home?
·
A. No.
Q. That is what I thought. Now, Mrs. Lee, you sp:>oke
of the need in Wythe County. What experience ha.ve you had
in other counties?.
A .. Well, Smyth County has. a budget for the
page 426 ~ last three years they have had a budget of $75, ...
000.00. Carroll has $69,000.00, and this i~ getting dow·n in the eastern part, the Superintendent of Accomac
has $130,000.00; We have never had over $50,000.00 and
had a hard time to get that. Our Board of Supervise-rs are no:
socially minded.
Q. You mean that the Board of Supervisors is not inclined to contribute to old age and other relief?
A. We asked this year for $8,000.00 additional and m
far we haven't gotten it. They discussed it, but haven't come
to a decision.
Q. But Wythe County has no more old and indigent
people than the surrounding .counties, has it?
A. No, I think our case load has been low as compared
to other counties.
Q. Now, Mrs. Lee, just translating that into ordinary
language, it is that we haven't got as many poor people as the
,
other counties?
A. I don't think we have, I can't give you those figures,
it is just approximate.
· Q. That is what I understand that everything you have
given us is approximate?
A. Yes, sir.
Sig.nature waived.
I, John S. Draper, Judge of the Circuit Court of Wythe
County, do certify that the foregoing evidence was heard by
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me ore tenus at the time and place and for the purposes mentioned in the caption hereof.
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Wytheville, Virginia
October 9, 1944

At a regular meeting of the Board of Supervisors for
Wythe County, Virginia, held at the Court House of said
County on the above date.
Present:. J~ H. -Staley, Chairman, J. C. McGavock,
Jno. C. Raper, W.R. Rhudy, A. C. Woodruff.
and W. P. Parsons, Commonwealth's Attorney.
Upon motion' duly made and seconded and unanimously
passes, IT IS ORDERED the the following resolution b~
adopted:
. WHEREAS, Mr. George W. Simmerman, late of Wythe
County, Virginia, by his last will established a charitable home
for the destitute, and dependent, aged, white people of Wythe
County and the care and main.t~nance of them, and by his ]if1t
wil'l gave to said charity the in.come from a large sum of r.o'1cY
to care for said people and give them medical and reasonable
hospitalization. The said charity is of public intere.;t and
public importance, and;
WHEREAS it is the fixed opinion· of all of the member3
of the Board that such a charitable institution is needed in
Wythe County and this would tend to relieve to some ex:ent
suffering in this County, and;
WHEREAS. it has cqme to the attention of tbe Bc·ard of
Supervisors of Wythe County that said charity has been challenged in the Court upon the pretense that the inpage 428 ~ come from said fund is not sufficient to maintain
such a home and institution;
NOW, THEREFORE, be it resolved by the Board of
Supervisors of Wythe County that because of the public importance of said institution the Board wiU lend such aid, comf<:>rt and supplies to make possible the donation, by the presenting to said home of food, such as :flour, meal, meat, fruit and
vegetables from the County farm, taking into consideration,
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however, the number of people from said County being cared
for in said home.
Be it further resolved that the Clerk of this Board will
deliver a certified copy of this order to the Counsel upholding
said will to be used by them in such a way as they may deem
proper looking to the establishment of said home.
Teste:
J. H. STALEY,
A Copy Teste:
page 429 ~ In the Circuit Court of Wythe County:
Lula Watts Bryant, et als
vs.

OPINION OF THE COURT

W.. C. Thomas, Executor, et als

1

ONE: This suit was brought to the second August
Rules, 1943, in the Circuit Court of Wythe County, Virginia,
by the above mentioned Lula Watts· Bryant, and twenty-t\YO
heirs at law of George W. Simmerman who departed this life
on the 28 day of June, r 939, seized and possessed of a large
estate consisting of real and personal property, his estate was
appraised as follows:
Intangible personal property
Tangible personal property
Real Estate

$ 78,902.78
$ 24,687.50

$135,200.00
$238,790.28

TWO: The said George W. Simmerman left a last Will
and Testament which was duly probated in the Clerk's Office
of Wythe County.
THREE: George W. Simmerman owed practically no
debts and all of his indebtedness has been settled by his personal representatives in due course including the .costs of administration.
FOUR: The will appointed Virginia Kathryn Simmerman and W. C. Thomas as Executors, both of whom qualified
and are still acting.
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page 430 ~ FIVE: By the terms of the Will there· were
specific bequests made of $6,000.00 for Robert
Lee Simmerman and his children. There were also a devise of
the residence in Wytheville to· Virginia Katheryn Simmerman
and a bequest to her of $35,000.00, and all of the household
and kitchen furniture, silverware, cut glass and other tangible
personal property located in or around the residence in the
town of Wytheville. The will also provided for the paymen~
to W. C. Thomas of $5,000.00 for legal services to be rendered the estate.
SIX: The widow, Virginia Katheryn Simmerman, by
writing duly filed in the Clerk's Office of Wythe County, renounced the provisione made· for her under the will, thereb:-r
. accelearting the provisions of the will as to the payment of the
legacies, and the residuary payment, and .commuted her dower
in the estate of her husband making. the amount to be receive.::1
by her as dower definite and certatn-; ·
SEVEN: By the terms of the residuary clause of the
will, which is the Sixth Clause, the surviving Executor· v,~;
directed, after the death or the re-marriage of the ~estator' s
wife and the payment of the legacies thereinbcfore mentioned.
"To apply and use all of the remainder of my estate in
the building and maintenance of a home for destitute· and de.
pendent aged white people, both men and women living ·i'n
Wythe· County, Virginia, the saia1 heme is. to be located in the
Town of Wytheville, Virginia, and is to be named 'The
Geroge W. Simmerman Home for tbe Aged'.
page 4 3 1 ~ The legal .title to all the property used in the
erection of this home and the maintenance of the
same. and the legal title to the home after it is erected, and the
fund invested for its maintenance, is to be vested in five (5)
Trustees and which five Trustees are to be elected and appointed in the following manner: - I request and dire.ct that one
Trustee be elected from the members of St. Paul's Methodist
Episcopal Church South, situate at Wy.theville, Virginia, by
the other members of said Church; I request and direct that one
Trustee be elected from the members of the Presbyterian,
Church situated at Wytheville, Virginia, by the other members
of said Church.''
Similar provisions exist with respect to St. John's. Episco-
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pal Church, the Baptist Church and Trinity Lutheran Church
in Wythevi11e. The names of the five Trustees thus elected
are to be presented to the Circuit Court of Wythe County,
which shall have authority to appoint these persons as Trustee.
to hold the legal title for the home for the aged and of the fund
held by the.Trustees for the operation and maintenance of thlt
home. The details of the management of the home and i::;
construction are left to the dit:cretion of the Trustees, with the
suggestion that approximately one-third of the estate be used ·:n
acquiring the home and the other two-thirds in its maintenance.
EIGHT: Answers by the Executors of the Will and by
the Trustees selected under the above quo:ed paragraph have
been duly filied and the following stipulation has very much
simplified the controversy and practically leaves only Claus~
Six of the Will to be dealt with:
"STIPULATION April 5, 1945, in the prespage 432 ~ ence of Honorable John S. Draper, Judge-, ~nd of
J C. Sha.ffer and S. B. Campbell, Coun ::cl.
W. C. Thomas, Executor, being present stipulate~ tl:at
there is now in his hands available for permanent endowment
for a h0me for the aged, $90,000.,00. ltn addition to this., the
residence on Fourth Avenue in WytheYiUe will be available
without further cost to the Trustees. In addition to .this, upon
the death of Robert L. Simmerman, there will be such part .of
the $3,000.00 additional as i£ left. The~e figures do net. take
into account, any costs o.f the pres~nt litigation.

It is further stipulated that no repairs have been made on
the house and that substantial repairing must be done in order
t<? put it·_into a usable condition."
··
NINE: The c.ourt in construing Clause Six is governed
by the wetl-:known cardinal principles in the construction and
enforcement of a will. It has been wisely held in the case of
the Farmer's Bank v. Kinser, 169 Va. 69, as follows:
"Precedents are of little help in the construction of Wills
because no two are precisely alike. The principal value of the
adjudications is their application of the general principles of
the particular case.''

''In .cons~ruing a will, the intention .of the testator must
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be derived from what he has actually said, and not from what
it may be supposed he intended to say. McKinsey v. Cull~ngsworth, 175 Va.411, 9 S. E. 2nd 315."
·

"In the construction of a will the court should be guided
by the language employed by the testator and not .
page 4 3 3 ~ base its decision upon deductions drawn from
strained implications. Moorefield v. Kingoff 175
Va. 137, 7 S. E. (2nd) 151."
In Volume 6 of Michies Digest of Virginia and West Virginia Reports, page 1 73, it is said:
"In construing a will the primary consideration and rule
of construction is to determine the intention of the testator
from the language which he has used. If the meaning of his
language is plain, the will must be given effect accordingly.
This rule is familiar and elementary, and to it all others are
subordinate .and subservient. Ward v. Ottley, 166 Va. 639.
186, S. E. 25.
I

"When the language of a will is plain, courts "Are not at
liberty" to speculate on the intention of the testator. Neal v.
Hamilton Co. 70 W. Va. 250, 255, 73 S. E. 971; First
Huntington Nat. Bank v. Mount Holyoke College, 1 15 W.
Va. 113, 175 S. E. 338.

"If the words and language of the testator are clear, the
will needs no interpretation. It speaks for it~elf. McKinsev
v. Cullingsworth, I 7 5 Va. 4 1 1, 9 S. E. (2nd) 3 1 5.
\

"The essential object of a will is to enabl~ a person to dispose of his property as he may see fit. If that intention is
clearly expressed in the will, the Supreme Court of Appeals
need go no further.
"The Supreme Court ,of Appeals must give effect and
meaning to clear and unambigous language of a testator. Dickenson v. Buck,- r69 Va. 39, 192 S. E. 748."
·
TEN: In construing Clause Six of the Will in the light
of the well-known principles above quoted, it is the Court's
opinion that Clause Six and the whole will was carefully and
ably drawn by W. C. Thomas, one of the Executors in the •
Will in complete accordance with will and direction of the
testator and that there is no question about the testamentary

I

I
I

I
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capacity involved, and that Clause Six which involves the
only real controversy in this case is clear,· comprehensive and
unequivocal and that this clause and other clauses in . connection therewith speak for themselves in unambigous terms and
state plainly, positively and affirmatively the intention of the
testator, and that clause six needs no construction
page 434 ~ or interpretation but was the positive will of the
testator as to this bequest and in the carrying out
of his wish and positive will, he directs his Executors;
"to apply and use all the remainder of my estate in the .
building and maintenance of a home for destitute and dependent aged white people, both men and women, living in ·
Wythe County, Virginia, said home to be located in the
town of Wytheville, Virginia,. and is to be named 'The·
George W. Simmerman home for the Aged'."
and then vest the legal title in the five Trustees referred to in
said Will to the proposed home and also to the fund ( the fund
at the present time being approximately $90,000.00). It is
also explicic and positive as to who shall be the inmates of the
home, "I direct and request that no person, male or female, be
admitted to this home who has been addicted to intoxicating
whiskey or has been addicted to the drug habit or who is, or
has been of immoral character," and further directs that out of
the income from the fund that the inmates shall have reasonable and necessary hospital and medical attention and further
unequivocally directs that said Trustees shall invest the Trust
fund, after acquiring and furnishing a home, which is estimated
would take about one-third of the Trust fund, in United
States Bonds, that the income from which is to be used in thi
maintenance and operation of the Home.
E;LEVBN: The court is of the opinion that then~ could
be no clearer language or more specific directions in carrying
out the wishes and desires of the testator than the.
page 4 3 5 ~ language ahove quoted.
TWELVE: In this connection it appears from the record in this case that Mr. Simmerman at the time of the execution of said will sincerely believed that· he had an estate of
approximately a half miilion dollars and that the trust fund
would have amounted to approximatly four hundred thou-
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sand dollars ($400,000.00) and that the income from tl::e
investment of this trust fund would have been amply sufficient to .carry out his wish as to the creation of this home fo.·.
the aged, which was to bear his name perpetually. · The 1ufo
of the law is that a man is presumed to know the amount and
character of his estate. Mr. Simmerman's estimate of his
estate is thoroughly established by the depositions of Mr!;.
Elizabeth Watkins, Mrs. Willie P. Watts, John S. Watt!; a!1~l
others taken in this case.
THIRTEEN: It further appears from the record that
Mr. Simmerman was anxious that the money that he had earned· and the property he had· acquired as a good business man,
be used in a substantial and succ~s.:;ful institution to bear his
name and he seemed to be obsessed with the desire to perpet ·
uate his name and memory· as far as possible by thi.. beque.;t
and by other provisions of the will. The other provisic·.1;
of the will in this respect are the bequest to the Trustees of S .
Paul's Methodi~.t Church at Wytheville the sum of ten thou·
sand dollars ($10,000.00), five hundred dol·
page 436 ~ lars ($500.00) to be used for the erection of a
memorial window for himself and wife and the
income from nine thousand five hundred dollars ($9500.00)
to be· used in the paying of running expenses of the Churc;1
for a term of fifty (50) years and at the end of the fifty (50)
years that the same be diverted to a mission board, that half
of the income be diverted to a foreign mission board and. tbnt
the other half to the pastor's salary. He also makes a provision for the care of bis mausoleum showing that he wa!l·~c-1
to ·be remembered as long as possible in the county and .com munity in which he lived, and that be wae actuated in the:e
bequests 1:;>y his desire to perpetuate his personal memory. All
of these provisions for this purpose, are positive, une:iuivocal
bequests, no discretion being given the Trustees as to changing the purposes of the various bequests and no suggestion of !
general charitable intent on his part, as to the bequest for the
home selected and the c;haracter of its inmates as the sole beneficiaries of his bounty. There can be no question about his intentions in this respect.
In the. opinion of the court the sole question of this case
resolves itself in to whether this bequest to "The George W.
Simmerman Home" could be carried out as dearly and posi-
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tively intended by the testator or whether, owing to the large
shrinkage of his estate below his estimated valpage .4 3 7 ~ ues and the unexpected renunciation of the Will
by his wife and the large necessary payment of
taxes, cost of administration, the carrying out of this special.
and not general, charitable purpose is practically impossible.
In dealing with Wills it is presumed, unles; the contrary clearly appears, that the bequests can be carried out and the intention of the testator in making. it complied with, and throws
the burden on the contestants, the complainants in this Bill,
to show the contrary~ This is a real issue in the case.
FOURTEEN: In bearing this burden the complain··
plainants in addition to the fact, that the annual income from
this trust fund would only amount to approximately $2,250.00 per year, which under the provisions of the will is to
be used in the maintenance and operation of the purposed
home, and medical attention and care of its inmates, introduced a number of witnesses to support the allegation and contention, that the bequest can not be carried out and must fail
on account of the insufficie11cy of funds with which to maintain, repair and furnish the building, pay the overhead expenses and certain inevitable expenses of operation. In order
that the court might get a more comprehensive grasp of this
evidence the court, in taking of a great many of the depo.;itions, was present in person and the evidence was taken "Ore
Tenus" and afterwards reduced to writing and made a part
of the record.
page 438

~

FIFTEEN: Owing to the fact that the purposed George W. Simmerman Home for the
Aged· would h_ave been a private non-sectarian institution
with only a definite income from the estate of the testator and
positive iron-dad limitations· as to the character o.f its inmates, it was impossible to draw a reasonable analogy between the purposed institution, and any other existing home
or institution in the state, but the plaintiffs sought the best
_and most pertinent evidence on this qllestion available and introduced a number of witnesses, business men in the state who
were familiar with the per capita costs of maintaining an aged.
destitute and dependent person in the purposed George W.
Simmerman Home for the Aged.
SIXTEEN:

The first witness introduced was John W.
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Phillips who occupies the office of Director of County and
City Organization for the Welfare Department. Mr. Phillips evidence is found at page 6, etc., of the depo3itions. taken
September 26, 1944. He gave the per capita costs of support
in various privately operated institutions in the state and i.
is seen that this amount is in excess of four hcndred dollars
($400.00) per capita per year. The figures varied from a
maximum of one thousand, three hundred and thirty-nine
dollars and seventy cents ($1,339.70) at the Mary Balentine
Home in Norfolk to a minimum of three hundred and thirtynine dollars ($339.00) per year at the Home for the Aged in
Charlottesville, but this last figure is mideadin._;
page 3 3 9 , ~ because this institution charges board and is
more proper! y an old folks' boarding house. A
more nearly corre.ct figure would be the sum of three hundre .~
and sixty-n_ine dollars and forty seven cents ($369.47) h:
the Sunny Side Home in Danvnle.
·
SEVENTEEN: Mr. Phillips in his deposition tes ifics
to the staff necessary for any sort of home. His evidence it
well corroborated by that of all the other witne!ise.; in the c:1s2.
and it may be expected that the minimum staff is a matron,
a cook, one or more maids, a nurse, and either a whole or ~-..:-.1.·t
time man. The salary of the matron or superintendent· ac-·
cording to Mr. Phillips' 'deposition would be one hundred
and twenty five dollars ($ 125.00) or one hundred and fifty
dollars ($150.00) per month. The evidence of the other
witnesses would indicate that Mr. PhillipJ may be a little
high on this figure and that probably $ 100.-00 a month would
secure a competent matron or superintendent. He was asked
whether in his judgment as an expert, a home for the aged
could be operated on the income of approximately twq. tho1:1sand dollars ($2,000.00) a year. His answer was th:it n~nc
were now being run for that and that in his opinion it could
not be done (See eviden.ce page I 9). The only home that
was being operated for less than $2409.00 a year was the
Home for Colored People in. Norfolk which had only eight
inmates. Mr. Phillips' evidence was corroborated
page 440 ~ by numerous other witnesses, who testified that
two thousand dollars was inadequate to support
a home for the aged.
EIGHTEEN:

In addition to Mr. Phillips evidence
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there are Mr. W. M. Addison of Richmond who testified on
page 3 2 that he had a very decided opinion and that be
thought it would be "utterly impossible to organize and maintain a hor;.1e on that amount."
NINETEEN: . Mr: Addison is a gentleman of broad
business and philanttopic experience and his evidence is entitled to the greatest weight.
TWENTY: Miss Lucy Gibson, who is prcside;.~t c.:
the Board of Lady Managers of the Episcopal Church Home
in Richmond and has served in that institution for a number
of years who testified positively that "An old peoples home"
could not be operated: on an income of $2,000.00 a year.

..

TWENTY-ONE: Mr. C. C. Shankle, th~ Se:retaryTreasurer and Exevutive Officer of the Eastern Star and
Masonic Home in Richmond, testified at page 5 1. Mr.
Shankle gave his experience in the annual per capita cost oc
supporting inmates, and at page 5 7 said that in his opinion
$2,000.00 would not support s,µch a -home.
TWENTY-TWO: ··Mr. Charles F. Cole was another of
that fine type of consecrated businessman who had. devoted
himself to philantropic work. For twenty four years he had
been on the Board of the Richmond Home for
page 44 r r Ladies, and was its Vice--President at the time
he testified. T.l.lis institution is operated jointly
by the Methodist and Presbyterian Churches. The per capita
cost of supporting its inmates was $446.00 per year, and Mr.
Cole said, at page 62, in answer to the question whether a
home could be operated . on an income of approximately
$2,000.00 that:
· . "I would say it is impossible. Now it may be that y_ou
could take care of one person by using all the income for that
person. I wouldn't say you couldn't do that."
This is the experience of a business executive who has devoted himself to helping other pebple.
TWENTY-THREE: Another witness of broad ex-,
perience in the operation of Homes was Mr. Robert A. Scott,
Superintendent of the Elks' National Home at Bedford, ·virginia. Mr. Scott testified from a wealth of experience and as. signed most- cogent reasons for the opinions expressed. In his
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judgment, as· found at the bottom of page·
tion&, the situation was:

11

of. the deposi-

"I just don't see that you could possibly. I don't know
what kind of a place you could run where you only had
$2,000.00 income. That is less than $200.00 per month:·
TWENTY-FOUR: The evidence of two witnesseJ
was'taken in Danville. The first was Mr. Royster Lyle, who
in effect acted as Superintendent of the Danville Home for Ol'd
Ladies, which is· supported by the Presbyterian Church. This
is the Sunnyside Home and he is the President
page 442 ~ of the Board. He testified at page 24:
''I think it would be impossible to operate with
more than two or three guests, b~cause it would be necessary
. to have a matron· and: a servant, even though you didn't have
a superintendent."
TWENTY-FIVE: Mr. A. F. Patton, another prom>
nent businessman, of Danville, and an executive in a large
corporation, testifies that it would not be practical to operatea home for the aged on an income· of two thousand dollar~
($2,000.00) and fixes a per capita. cost for each inmate at
from $400.00 to $450.00.
TWENTY-SIX: The last witne.::s introduced bvv"
complainants on this phase of the case was Mr. T. S. Gamet~
of Norfolk, a lawyer of long experience, who testified that he
had been conne.cted with the· Ma·ry Ludlow Home in Norfolk
since its organization in 19 J 8. This home is more nearly like
the: proposed' memorial to Mr. Simmerman. than any o~her
and has a capacity of seven. At the time Mr. Garnett "test.ified he had five guests and the annual cost was between six
thousand dollars ($6,000.00) and sixty-five hundred dollars
($6500.00). The institution owned the building in which
it was housed and Mr. Garnett said that a necessary staff of
such an institution was a manager, a cook, a maid and a
laundress, and in his· opinion, as expressed at page 20, he said
that a $2,000.00 income w6u1d not operate a old ladies home
and that from his experience he would say '' $ 2, page 44 3 r 000. 00 is hopelessly inadequate".
TWENTY-SEVEN: The court is of the opinion that ,.
it appears from the foregoing evidence that the following ·
analysis is correct for the support and maintenance of the in-
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stitution and the medical care, food, etc. and is conservativ~.
reasonable and borne out by the opinions of w:itnesses who
are unbiased, frank and have given the· benefit of their experience in matters of this kind, and base their evidence on
actual records:
Maximum Income, 2Yi per cent on $90,000.00 is $2,250.00
Necessary Minimum Expense per month:
Matron
Cook
Maid
Nurse
Janitor

$ 75.00
40.00
30.00

50.00
I0.00
$205.00 X

12

$2,460.00
$

210.00

This makes no allowance for:
Food
per month $ 40.00
Clothing
20.00
Fuel and water
30.00
Lights·
10.00
Medical Care
5.00
Buriel
5.00
Misc., including repairs
15.00
$125.00 X

12

$1,500.00

Amount Deficit

$1,710.00

TWENTY-EIGHT: The defendants in an attempt to
rebut the foregoing evidence of the plaintiffs and analysis of
the cost of the proposed Simmerman Home made a. comparison with what they termed ''home of like .character'' with
their "mental picture of the proposed Simmerman memorial
home
and set forth in their brief list of the~e
page .444 ~ homes and operating expenses which is as follows:
1.

Sunny Side Home, Danville Virginia
26 guests per capita cost ·$433.00, Home and no
endowment.
Receive operating fund from Presbyterian Churches.
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2.

Mary Louise Home, Roanoke, Virginia
16 guests per capita cost $347.37. Started from
scratch, .now· own home. and have $20,000.00 Endowment, operating funds from community chest.

. 3.

Bettie Bickle Home, Staunton, Va .
1 1 Guests per capita cost $ 3 6 2. oo, own $ 1 2, ooo. oo
home, no endowment. Operating fund from community chest and .charity.

4.

Charlottesville Home.
16 guests per capita cost $382.00, own home, no endowment, operating fund from entrance fees and
board.
Church Home, Norfolk, Va.
Charles W. Ruffin, Atty, and Treasurer. 5 to 8 ·g,uests.
1936 cost of operation .......... $2,540.33
1937
l 938
1939
1940
1941
1942
1943
1944

,,
,,
,,

,,

'ti

, ,

,,

'i

2,381,22
2,240.82
2,233-.70
2,228.25
2,540.33
2,700. l 7

,,

2,923.97
3,181,22

Established by bequest of $20,000.00, operating fund
from Episcopal churches.
page 4 1 5

r 6.

Petersburg Home for Ladies, Petersburg,
Va.
20 guests per capita cost $340.00 owned only a home
until they received large bequest.

Mrs. Covington the Treasurer testified page 27 Depositions taken Dec. 16, 1944; that before receiving this bequest
their expenses for 6 guests were $202.00 per month and this
took care of all expenses including matron, cook and maid..
7.

Ann Lee Memorial Home, Alexandria, Va.
1 6 guests per ca piti a .cost $ 3 3 8. o o, started on faith.
Now own home and considerable property both real
and personal which has been donated. Operating
fund from income and $600.00 a year from Alexan-
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dria and pensions of guests and en trance fees and
charity.
By an examination of the evidence in this case it develops
that these homes are operated under conditions which would
not occur in the operation and maintenance of the proposed
Simmerman Home, which would be a non-sectarian, private,
charitable institution with definite restriction as to the qualifications of its inmates, on their being destitute and dependent
aged white men and women living in Wythe County, Virgna.
TWENTY-EIGHT: The income from the United
States Bonds bequeathed to its Trustees would be approximately $2,000.00 per year.
TWENTY-NINE: The defendants introduced a num-:
her of ladies who were connected with the operation. of the
Homes above set forth who based their opinions, you might
say, entirely on the - conduct of the respective homes with
which they were connected. Commenting on
page 446 r these various homes in the order in which they
are above listed the Sunny Side Home at Danville had no endowment but received operating funds from
the Presbyterian Churches and was what you might term a
pet charitable project of the Presbytery in that section and its
26 guests cost a minimum per .capita of $435.00 per year, it
being a chuKh institution and it was sponsored and ~ssiste~
by the most laudable activities of the various church organizations and was the beneficiary of the con~tant energy of
splendid ladies of the church who were untiring in their efforts to secure· contributions for this home, and presents and
donations for its inmates.
.
THIRTY: The Mary Louise Home of Roanoke, Vir·
ginia, is operated out of $20,000.00 endowment and operat"'
ing funds from the comm unity chest. The evidenc~ on this
home shows that the situ.ation in Roanoke is entirely different from the situation in Wytheville. Analysis of the evidence shows that the ability to operate the home on approximately $2,000.00 a year was based upon the assumption that
they would get additional support in Wytheville in propor ·
tion to the ·additional support received for the Home in Roanoke, and it develops that the per .capita cost independent
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of gifts enthusiastically secured by the partons of this Home,
. amounts to about $450.00 per year.
THIRTY-ONE: The next home is the Bettie Bickle
Home in Staunton, Virginia, which has 1 1 guests and a .per
capita cost of $3 62.00 and receives operating funds from
comJl!unity chests and charity and owns a·
page 44 7 ~ $12,000.00 house. As to this Home it appears
from the evidence of Mrs. Barnett, at page 1 2 1,
who is a leading spirit in the operation of the home, that it
costs ·$5,000 to support 11 people (see deposition page 123,
and the pay roll for the staff was $1800.00 a year and finally
she said "I can't count figures".
·
THIRTY-TWO: The next is the Charlottesville
Home which has 16 guests with a per capita cost of $382.00
per year, own the home, has no endowment, receives operating fund from entrance fees and board. It develops _that this
is virtually an old ladies' boarding house and cannot be used
in any way parallel to the Simmerman Memorial.
THIRTY-THREE: Next is the Church home at
Norfolk, Virginia.
Witness R. W. Ruffin, attorney and
treasurer, files a list of costs of operation from 193 6 to 1944.
This is not ·a parallel: case at all because the home is operated
by the Episcopal Churches at Norfolk and has the benefit of
the untiring zeal and laudable energy of consecrated members
of that church in providing funds to meet the expenses of this
institution. Mr. Ruf.fin in his evidence says that a similar
home might be operated for $2300.00 a year but on pages 14
and r 5 of the depositions he said "it would have to be handled
very very carefully and judicially.
THIRTY-FOUR: The next home is the Petersburg
Home for Ladies at Petersburg, Virginia, and has twenty
guests and a per capita costs of $340.00, owns the home and
receives a large bequest. Mrs. Mary D. Whyte.
Home, was very positive that $2300.00 fixed
Home, was very positive that $2300.00 fixed
income would be sufficient for the Simmerman home (see
Deposition page 8) but it developed that Mrs. Whyte had
been one of the most active persons in the whole section in
supporting the home and secured a board. of managers which
enlisted funds from the people of Petersburg. and from for-
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mer Petersburg residents. with the result that she was able
to operate the Home, but her cost of operation was considerably more than would be covered by the $2,000.00. Mi:a.
Whyte· said she got nothing from the churches, much to her
disappointment. She proved that the per capita cost was
$340.00 per year but this institution had a very active board
of Lady Managers who were very enthusiastic in the support
and operation of the Home.
THIRTY-FIVE: The next is the Ann Lee Memorial
Home at Alexandria with 1 6 guests and a per capita cost of
$380.00 per year. It develops that this home was started on
faith and that they now own· the home and .considerable' property, real and personal, which has been donated.
Operating fund from income and $600.00 a year from
Alexandria and pensions of guests and entrance fees and
charity. This home cannot be used as a parallel situation
with· the proposed Simmerman Home as a destitute perso1~
cannot pay entrance fees and charity is too uncertain and
fickle to be relied upon to supplement- a sufficient fund for
the operation of the proposed home, and the
page 449 r court is of the opinion that the evidence of
other defendants witnesses above referred to is
of little value in establishing the posibility of operating a
home with an annual deficit of $ 1 700.00 per year in its operation and maintenance, and that practically all the eviden.ce
of the ladies above referred to, while sincere and enthusiastic,
was optimistic and not based upon cold facts, but was predicated upon outside support, gifts, entrance fees, and various
kinds of help invoked and secured by earnest and constant
solicitation from the good women of the various churches and
orga~izatiom: sponsoring the respective institutions above referred to. In this connection the defendants introduced the
evidence of Mrs. Myrtle Lee who had been superintendent of
Pllhlic Welfare in Wythe County since 1936, who testified
t9 the need of a home of the character of the proposed Simmerman home and testified that there were 1 7 8 dependent,
destitute mm and women who were without a home, but her·
evidence was very vague as to their qualification under the
unequivocal provision of the will as to their being "aged, destitute, dependent and never having been addicted to the use
of whiskey. drugs or committing anY. kind of immorality.",
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She also testified as to the old age pension which averaged ten
dollars per month. Her testimony was on the need of a home
for aged people but no attempt was mad_e to show the number
of people who would or could come within the absolute
terms of· the Will. She also testified that a mapage 450 r tron and cook was sufficient staff in dire.ct contradiction of the evidence of Mr. Phillips, a state
office and familiar with institutions of this kind, and her
evidence while sincere is largely based upon her personal
opinion, and is in conflict with a great many of the facts positively proven in the case.

Ti-URTY-SIX: The defendants also introduced a resolution of the Board of Supervisors of Wythe County as to.
lending aid. comfort and supplies, to make possible the donation "by the presenting to said home of food, such as flour,
meat, meal, fruit and vegetables from the county farm'' but
qualified it as follows, "taking into consideration, however,
the number of people from said county being .cared for in said
home." The Board· of Supervisors would only be bound by
this resolution during their four year term of office. They
could not bind their successors and the whole resolution is de··
pendent upon the number of people in said county being cared
for in said home. It is too uncertain to have any probative
value on. this phas~ of the case.
THIRTY-SEVEN: Defense also i n tr o d u c e d Dr. ·
Gwathrhey, an Episcopal minister of Wytheville, who testified
as to the unusual friendship and cooperation among the
churches in a general way and stated that there were both men·
and women of wealth and prominence who too).c an interest'°
in the welfare of dependent people. He says
page 45 1
that "I think it is true, they show an inter~~t In
the: poor." , He also testified generally as to the
competency of the Board of Trustees and said that there was
a need for· such an institution in Wytheville. While Dr.
Gwathmey is a splendid minister, yet his ·evidence in- -this· case
could not be accepted as having much probative value because
it is based upon speculation and upon contributions by· the
various churches which are uncertain. It is a matter of common knowledge that each chu,reh has its own. budget, its; own
charities, its own policies as to charity and it would be entirely too uncertain to derive any help from different churches.

r
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simply because. one Trustee from each church was put upon
the Board of Trustees for the Simmerman Home. In the
court's opi'nion, all the evidence introduced by the defenda1:t~
on this phase of the case is entirely insufficient to justify the
court in relying on general charity as augmenting a fund
which has been proven entirely insufficient to carry out the
specific purpose of the bequest, and holds that this trust fund
for the abov·e stated reasons could not be carried out in accrodance with the will and express mandate of the testa:c_·
and would unfortunately fail for lack of sufficient funds.
THIRTY-EIGHT: The defendants apparently realizing that the fund itself was not sufficient and that the bequest
would fail on a<Xount thereof invoke, what is commonly
known as the cy pres doctrine and urge that this being a char~ table bequest (and there's no question about
page 45 2 ~ that) that the cy pres doctrine should have bcc.:1
followed in Virginia since the enactment of Se.c.
587 of the Code validated gifts, etc. for charitable purposes.
THIRTY-NINE: It is held exp.ressly in the case oi
Massanetta Springs v. Keezell 161 Va. beginning at ·page 5 3 2,
especially at page 542, Judge Gregory in delivering the opinio:l
holds that in America, it cannot be doubted that "the prerogative cy pres doctrine has no application on this side of the At·
lantic. Since American tribunals are not clothed with the
prerogative of the Crown, but are invested only with judicia]
authority, the English doctrine of charitable trusts is not in
for-.ce in America so far ao gifts are concerned -whose purposes
are so indefinite that they cannot be executed by the courts.
A gift to be valid must, therefore, not only be consistent with
local law and policy, but must define the donor's purpose
clearly and certainly, and with such sufficiency that the ccurc
at the instance of the Attorney General (under our present
statute the attorney for the Commonwealth) can by order direct the carrying out of the trust duty. Where such uncerainty exists that the courts cannot see what purpose the testator had in view, the legacy or trust must fail."
~

FORTY: This decision deals directly with the
cy pres doctrine and states unequivocally that
the qr pres doctrine does not prevail in Virginia, and it is
generally conceded that while some of the states have adopt-

page 453
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ed the cy pres doctrine by statute or by Supreme Court dedsions, Virginia, has not adopted this doctrine~
FORTY-ONE: Volume 1 of Bouvier's Law Dictionary, Third Revision being the Eighth Edition prepared in
1 9 1 4 says at page 7 4 6 :
The cy pres doctrine has been repudiated by the states
of Alabama, Iowa, Indiana, Maryland, Michigan, Minnesota,
North Carolina, Tennessee, South Carolina, Virginia, West
Virginia and Wisconsin ( quaere) . But the doctrine has been
approved in all the New England states, also Pennsylvania
and New York; in Mississippi and Illinois, and in some. other
states, the question has. not been decided. Bishp. Eq. S. 1 3 o;
Eliot's Appeal, 74 Conn. 586, 51 Atl. 544; Duggan v. Slocum.. 83 Fed. 244; Lennig's Estate, 154 Pa. 209, 25 Atl.
1049; Allen v. Stevens, 161 N. Y. 122, 55 N. E. 568; How
ard v. Society: 49 .Me. 302."
FORTY-TWO: A typical and pertinent case on this
subject is Bascom v. Albertson, 34 New York which lays
down the following rule on page 594:
"The testator must devise· his own scheme, and not impose upon the judicial ·tribunals the burden of consummating
it for him, otherwise than by decreeing the execution of what
he has definitely and lawfully ordained. "As
page 454 r judicial' power,''' in the language of the case last
cited, "is exercised in the interpretation of wills,
and in establishing them as made by testators, and not in
framing them, this difficulty is in.curable.. In England, the cy
pres power would be exerted in such a .case, and a scheme would
be devised by a master of the court of chancery, or the crown
would appoint the charity, under the hign. manuaL In either
mode of exe·rcising that power, it rests upon prerogative, and
is a· creative energy, which~ as· we have seen, does not belong
to our judicial system."
FORTY-THREE: In. the Will under consideration
there is· no general charitable purpose but a sincere and clear
limitation as to the qualifications of the inmates, the location
of the home; etc. and there can be no change resulting in the
change of the purpose of the gift, see American Jurispru·
dence, Vol. 10 bottom of page 682, Section i'32:
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''A court of equity is not at liberty to alter the scheme of
the testator as to the objects of the charity, unless it appears
to be impo[:sible to cany cut his ~ch(me acco:::ding. to it2 teens,
and it is very difficult to convince the courts that the purpose
should be changed because of the impossibility of performance
of the object.
'"While in England courts assume the authority of subDtituting a ~cheme of their own in cases where the scheme proposed by the testator is vague and uncertain in
page 455 ~ this country the courts possess no such power.
and never sub:.:titute another charity for the
charity named by the testator. Thus, if property is devi~ed to .
education, it cannot be judicially diverted to religion, or to .
any other object than that designated by the testator. Furthermore, if a donor makes a gift to a ·designated college, a court
cf eguity cannot authorize or sanction tbe application cf it
to an ·essent~JUy different institution, because by ·doi;n~ so.
· the court might apply the charity ·to a specific object to ;hich
the te_tator did not intend that it should be applied and to
which he never would have devised it."
FORTY-THREE: The American Institute has gotten
out a very valuable treaty on trust and reference is here m1de .
to Volume on Trusts at the bottom of page 1 2 1 4:

If property is given in trust for a particular charitable
purpose and the amount given in so. small that it is impossible
to accomplish the purpose with the amount so given, the intended trust fails, but only if, ~he settlor manifested an intention to restrict his gift to the particular purpose which he
specified. Thus, if a testator bequeaths the residue of his
estate in trust to erect a hospital and the amount of the residue
proves to be insufficient for the purpose, the court will direct
the application of the fund to the endowment
page· 456 ~ of a ward in an existing ·hospital, c,r othErvrise
for the promotion of health, unless the will as
interpreted in the light of all the circum~tances indicates that
the the testator intended to restrict his gift to the establishment
of a hospital and had no general intention to aid the sick.

"If the amount required for the particular purpose does
not greatly exceed the amount given, the court may direct an
accumulation of the income until the amount becomes suffi- ·
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dent. Ordinarily, however, the court will not direct such an
accumulation in the absence of a direction to accumulate in th~
termr of the trust. As to the validity of such a direction, se2
S. 401. Comment 1.".
NOTE: In the .case at bar the amount required for thl
particular purpo:e greatly exceeds the amount given for and
there is no provision in the will for the accumulation of the
fund and it would take many years in the case at bar to accumulate a sufficient fund to carry the annual deficit herein referred to in order to establish the proposed Simmerman
Home, and no power of discretion is given to the Trustees ~o
, divert the fund to any other mode of carrying out the purpose
.of the testator.
FORTY-FIVE: Th~ court. d~ems it unnece5\\1ry to
cite any further authorities on this question as it is firmly the
opinion cf the court that the authorities above cited establi::!l
beyond question that the cy pres do.ctrine is not followed i ;~
Virginia. Howe:ver, counsel for the defendants
page 45 7 r in their brief, and argument cite various .cases in
support of their contention that the court should
devise a scheme of its own in· order that this trust might not
. fail and even go so far as to ask to be allowed to make the experiment of carrying out the trust with the funds devised, and
that the co:urt should take a charitable view on this subject
regardless of its absolute duty to carry out the Will and intention of the testator. A great many of the cases were so inap~
plicable to the case at bar that they need no comment in rejecting t?em as authority in the tase.
FORTY-SIX: Under the head of "Judicial Prerogative
Cy Pres" they cite several cases authorizing_ the .court to sell
land to promote the trust or to appoint truste~s or to do, a
great many things incjdent to the carrying out of the trust.
Of .cc;,urse. there can be 110. quest~on about the ability of the
court to do this, but the argument when analyzed and the
au~hotjties cited in the jnst~nt ~ase woulp require the chan~ello;r
to' do violence to the testator's will,· to ignore his unqualified
directions and to establish a trust at all hazards regardless of
the imperative duty of the court to carry out the intention of
the testator.
.

FORTY-SEVEN:

.

.

The court for reasons above stated
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is firmly of the opinion that the trust fund sought to be estab-,.
iished in this case for the purpose of the ''George
page 45 8 r W. Simmerman Home for the Aged" fails for _
the want of sufficient funds and that, therefore.
Mr. Simmerman died intestate as to this fund and that the fund
which would pass· to his heirs as law. In the early stages of
the case a question was raised as to the will violating the. law
against perpetuities but this question becomes a moot ques.·· .
tion on account of the renunciation of the will by the widow,
the commutation of her dower, and the immediate vesting of
the estate, and the court holds that a decree can go down in con- formity with the above opinion.
Given _under my hand this 16th day of July,

I

945.

JNO. S. DRAPER,
Judge of the Circuit C01m
of Wythe Coti~ty Virginia;
· Lula Watts Bryant, et a1s
p~ge 459 }

vs.

DECREE

W. C. Tho~as, Executor, et als
This cause came· ·on this day to be heard on the bill of
complaint :filed by Lula Watts Bryant, Minnie Watts Williams, R. M. Kabrich, B. Mason Bourne, Henry Gayle Bourne,,
Mamie Hartsell, Sarah Helen Hudson Tho.mas· R. Hudson:··
Mary Moore Hudson, Aileen Kabrich Bradley, Emma Moore,·
Margaret Bryant, Virginia Bryant Jones, Robert Lee Simmerman, Lula B. Dickey, S. T. Bourne, E. D. Bourne Elizabeth
S. Watkins, W. A. Bourne, J. W ..Simmerman, S. S. Simmerman, Virginia B. Cox and Natalie Bourne Walker, suing for
themselves. and all other heirs .and distributees of George W.
Simmerman, De.ceased ag2inst W. C. Thomas, Executor, and
Virginia Kathry-n Simmerman, Executrix, and in her own
right, together with Nellie W. Sibley, and John S. Watts. in
his own right and as her Committee, Mamie Simmerman.
Frank Martin, John Martin, Pauline Bourne :Irene Todd, J.
S. Bourne, Jr., Elliotf Bourne, Walker Bourne, Bays Bourne.·
Mary.Bryant, Henry Bourne, John McBee J. L. Hudson, Jr.,·
J. W. Moore, R. R. Moore, Jr., Mary Moore Bare, Sarah
. Moore, Laura Harman, Willie Trollinger, Mary Bowmar, La~--
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vm1a Lark, Gary Laughon, Willie Thaxton, the children of
Maggie Ingles, together with any other heirs of George W.
Simmerman, Deceased, who are' not parties plaintiff and R.
William Arthur, Guardian ad Litem for any of
page 460 ~ the defendacts who may be under disability, D.
D. Spiller, W. C. Thomas, G. S. Topham, S. J.
Kincer, Jr., and James A. Williams Jr., Trustees, defendants,,
the amended bill in which the same persons are complainants,,
procers duly executed, either in person or by order of publication on all of the defendants, the answer of the Guardian ad
Litem under oath, the demurrer of W. C. Thomas, Executor
and Kathryn Simmerman, Executrix., the answer of W. C.
Thomas and Virginia Kathryn Simmerman, Executors, the answer of W. C. Thomas, D. D. Spiller G. S. Topham, S. J.
Kincer,. Jr.,, and James A. Williams, Jr., Trustees; and the petition and ~nswer of Virginia Kathryn Simmerman in her own
right, the depositions of sundry witnesses taken ore tenus before the Judge of this court, the proceedings at rules and the
argument of counsel, upon consideration of all which the court
doth adjudge, order and decree as follows:
r.
ruled.

That the demurrer be, and the same is, hereby over-

2.
That for the reasons in writing filed herewith and
made a part of this record, the Sixth clause of the will of
George W. Simmerman fails and is of no effect and that as to
the residuum of the estate attempted to be disposed of in the
Sixth Clause of the will, the said George W. Simmerman died
intestate.

3 .- That Virginia Kathryn Simmerman, as surviving
widow of George W. Simmerman, under the intestacy created
by the failure of 'the Sixth Clause of the will, is
page 46 I r entitled to a life estate by Way of dower in the
who]e of the real estate composed in the residuum of the estate subject to a dower therein of Virginia Kathryn Simmerman.

4. Virginia Kathryn Simmerman ~aving filed her petition for commutation of dower and the .court being of opinion
that this is a proper case in which to grant commutation, the
same is hereby granted to Virginia Kathryn Simmerman as c;f
the ag~ of forty-six.
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5. It being requested that an application will be made
to the Supreme Court of Appeals for an appeal in thi~ case,
execution of this decree is stayed for a period of four months.

6. That the objects of this suit·having been accomplished in so far as concerns D. D. Spiller, W. C. Thomas, S. J.
Kincer, Jr., G. S. Topham and James A. Williams, Trustees
and W. C. Thomas, Executor, and Virginia Kathryn Simmerman, Executrix of the Estate of George W. Simmerman, that
this suit be, and the same is, hereby dismissed as to them and
the complainants will recover their .co,sts in this behalf expendtd from the Executor and Executrix and the residue of the
estate of George W. Simmerman will be administered by the
Executor and Executrix, in accordance with the
page 462 r statute of descents and distribution, and this
cause· is retained on the docket as to the individual complainants and respondents, widow, heirs and distributees of George W. Simmerman for such relief as may be appropriate in the distribution of said estate among them, or the
ascertainment by the personal representatives of the heirs and
distributees.
Upon motion of Campbell and Campbell and R. A. McIntyre they are hereby given leave to file their petition for the
allowance of counsel fees out of the -fund secured by them
through the intestacy of George W. Simmerman as to the residuum of his estate.
To Ella W. Dobyns, Clerk of the Circuit Court of Wythe
County: Enter the following decree this 16th day of July,
1945.
JNO. S. DRAPER,
Judge.
Seen:
S.B.CABPBELL
J.C. SHAFFER
W .. C. THOMAS

In the Clerk's Office of Wythe County, Virginia.
CLERK'S CERTIFICATE
I, Ella W. Dobyns, Clerk of Wythe Cou~ty, do certify
that the foregoing is a true and complete copy of the record in
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the case of LULA WJ\,TTS BRYANT, et al v. W. C.
THOMAS. Executor, et al.

I further certify that counsel for the complainants has had
due notice of this application.
Given under my hand, ·this 18th day of October, 1945.
ELLA W. DOBYNS,
Clerk of the Circuit Court of
Wythe County, . Virginia.
By: EMILY J. WILLIAMS,
Deputy Clerk.
Copy of Transcript: $1q3.45 Paid
ELLA W. DOBYNS,
Clerk.
By: EMILY J. WILLIAMS,
Deputy Clerk.
\

JUDGE'S CERTIFICATE

Virginia;
In the Circuit Court of Wythe County, Virginia.
I, John S. Draper, Judge of tht Cir.cuit Court o.f Wythe .
County, Virginia; do certify that the foreg~ing is a true copy
of the record and evidence taken in the case of LULA WATTS
BRYANT, et al v. W. C. THOMAS, Executor, et al.

Given under my hand, this 20th day of October, 1946.

JNO. S. · DRAPER,
Judge of the Circuit Court
of Wythe County, Va.
A Copy-Teste:

M. B. WATTS,
Clerk.
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