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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3255
W. B. MUSE AND MATTIE B. MUSE
versus

MINNIE MUSE.

PETITION FOR APPEAL.

To the Honorable Ohief Justice and Justices of the Supreme
Court of Appeals of Virginia:

Your petitioners, W. B. Muse and Mattie B. Muse, repre-·
sent unto the Court that they are aggrieved by proceedings
of the Circuit Court of Pittsylvania County, Virginia, in the
chancery cause of Minnie Muse, et al., v. Roy Muse, et al.,
resulting in decrees entered on February· 7, 1946, and December 19, 1946, whereby the principles of the cause were adjudicated, money was required to be paid, and lands ordered
to be sold.
A transcript of that portion of the record necessary for
proper decision of the case is hereby exhibited, from whirh
it appears that the Supreme Court of Appeals has jurisdiction.
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*STATEMENT OF PROCEEDINGS.

By decree entered Sept~µib~r 25, 1945, Minnie Muse was ·
allowed to file her ,petition ·praying for construction of the
first clause of _tpe will of S. P~ Muse, dece~sed. W. B . . . Mus<?
and M.attie B. l\fose fiJed their answers to the petition. Depositions :on behalf of .Minnie Muse were taken dn November 15,
1945, and on :F'ebruary 7, 1946, a decree was entered, construing the first clause:of the will of S. ·P. Muse, deceased, to
he a pecuniary bequest of seven thousand dollars to Minnie
Muse in lieu of dower, and· making any balan'ce found to be
due on the legacy a charge upon the real estate owned by
S. P. Muse at the time· of his death, but' finding no specific
amount due thereon, and referring the cause to a commissioner in chancery for the purpose of ascertaining such balance.
On April .26, 1946, further depositions were taken by Minnie Muse for use before the commissioner in chancery, and
requests for accounts and :findings were filed before the commissioner by your petitioners. On November 1, 1946, the commissioner filed his report in which he found to be due on
the· legacy a balance of $2,656.36, and further found the same
to bear interest from July 22, 1939, to the date of payment
at the rate of six per cent per annum. Exceptions were filed .
to this report .by your petitioners and by Minnie Muse.
On December 19, 1946, a decree was entered overruling the
exceptions of your petitioners, and sustaining in part the·
exceptions of Minnie Muse, and otherwise confirming the report of the commissioner in chancery.· This decree, for the
purpose of satisfying the balance found due with interest on
the legacy in question, appointed for the purpose a special ·
commissioner, authorized and directed to sell five farms, agg-reg·ating 477.67% acres of land.
•ERRORS ASSIGNED.
1. It was error to hold ·that the legacy of seven thousand
dollars bequeathed to Minnie Muse in the first clause of the
will of S. P. l\fuse, deceased, was given in lieu of dower, and
that Minnie Muse was .a purchaser for value thereof.
2. It was error to hold that the balance found due on the
legacy of seven thousand dollars and the interest thereon
~onstituted a charge on the real estate owned by S. P. Mm~e
at the time of his death.
3. It was error to decree sale of the real estate owned by
S. P. Muse at the time o1 his death for the purpose of satisfy-

.
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ing the balance found to be due on the legacy in questio11,
including accumulated interest.
4. It was error to hold that the balance due on the legacv
in question bore interest at the rate of six per cent per annum from July 22, 1939, until paid.
5. It was error to hold that funds derived by }finnie Muse
from the sale of timber and real estate owned by S. P. Must·
at the time of. bis death were not proper credits upon the
legacy in question.
.
6. It was error to hold that the rents and profits received
by Minnie Muse from the real estate owned by S. P. Muse al
the time of his death, during the years when the same was
held by Minnie Muse, were not proper credits upon the legacy
in question.
FACTS.
S. P. Muse, a rural merchant of Pittsylvania County, Virginia, on January 6, 1925, executed his last will and tes4* tament," which was duly *probated before the Circuit
Court of Pittsylvania County, Virginia, on .August 27,
1938, as follows :
"I, S. P. Muse, being of sound mind and disposing disposition do make this my last will and testament; as follows:
"Firstly: After my honest & just debts are paid, I will and
bequeath ,unto my beloved wife, Minnie Muse, Seven thousand ($7000.00) no/100 dollars in cash, and all the livestock,
feed, farming implements, machinery, automobile, household
and kitchen furniture.
''Secondly: I also will and bequeath unto my wife Minnie
Muse the use of or rent from all mv real estate and build_.
ings as long as she lives.
..
''Thirdly: The balance of my personal property including moneys, stocks, bonds, accounts and etc .. I will and hequeath unto my brothers and sister, share and share alike.
''Fourthly: At the death of my wife, Minnie Muse, I. will
and bequeath all my real estate, unto my brothers and sister, share and share alike.
'' Witness my hand and seal this 6th day of Jan. 1925.
"S. P. MUSE

(Seal)"

.At the time of executing his will, Mr. S. P. Muse owned one
farm, a house, lot and store building, and had at least :fifteen

.4
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or twenty thousand dollars in money and ocher personal
property. His total worth at that time was between forty
and fifty thousand dollars. When he died on July 22, 1938,
Mr. Muse had acquired fourteen farms. However, bis personal estate had decreased to a value of less than seven thousand dollars.
Maggie Rorer, a sister of Mrs. Minnie Muse, qualified As
administratrix c. t. a. of the estate of S. P. Muse, deceased,
and upon collecting assets of the estate, and after payingthe charges of administration, she disbursed the balance of
the estate to Minnie Muse, with the result that since the death
of S. P. Muse, his widow, Mrs. Minnie Muse, has held all of
his estate, both real and personal.
5*
*Mr. S. P. Muse, during his lifetime, operated a small
country store at Sandy Level, Virginia, in Pittsylvania
County, and by frugal living managed to accumulate the
above-mentioned estate. He died without issue of any marriage, and his wife, Minnie Muse, has since his death held nl1
of his personal estate less cost of administration, and also
the fourteen tobacco farms in Pittsylvania County, Virginia,
of which he died possessed. She has continuously received
the rents and profits from these farms, and has purchased a
residence in the Town of Gretna, Virginia, where she resides
with her sister, Maggie Rorer, in ample means.
ARGUMENT.
The first, second and third assignments of error are discussed together, since they result from the trial court holding that the bequest of seven thousand dollars established in
the first clause of the will of S. P. Muse, deceased, was 8,
bequest to his widow, Minnie Muse, in lieu of dower, and
therefore constituted a charge upon the real estate whereof
S. P. Muse died possessed, enforceable by sale therof.
·Th general rule on the question of charging a legacy given
in lieu of dower upon a testator's real property is expressed
in 69 Corpus Juris, p. 1193, ·as follows :
'' The mere fact that a bequest is made in lieu of dower is
not conclusive as to whether it is a charge on real estate,
but, in determining the testator's intention as to such charge,
the fact of such bequest is a circumstance to be considered
together with other circumstances.''
The applicable general principles, differently expressed,
are found in 4 Pomeroy's Equity Jurisprudence (Fifth Edition), pp. 378, 379, as follows:
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*''A general legacy given for a valuable consideration-as, for ·example, to a widow in lieu and satisfaction of her dower, or to a creditor in payment or discharge
of a debt-has priority, and does not abate with the other
legacies, provided the dower right or the debt still exists at
the testator's death.
'' To constitute a legatee a purchaser, such legatee must
have had a subsisting right at the death of the decedent, 01·
must have given up some rig·ht actually in existence as a
legal claim at the time· the will took effect, or there must
appear from the face of the will facts from which a promissory estoppel may arise.''
.Also in 1 Harrison on Wills and Administration, pp. 611,
612, is found what is believed to be the true expression of
the applicable principles:
"It is universally conceded, that, as a general rule, personal estate is not only the primary, but the only fund for
the payment of legacies. The intention to charge real estate
must be either expressly declared or be clearly deductible
from the language and dispositions of the will.
"It is of course within the province of the testator to make
his whole estate or any part thereof, real or personal, primarily hound for the legacies. Thus in Lee v. Smith, 84 Va.
289, 4 S. E. 717, the testator disposed of his whole estate
and then said: 'Independent of all the provisions heretofore
made by me I g·ive $800 out of the money due my estate to
be applied to the education of my youngest daughter, Fanny.'
It was held that by express lap.guage this legacy was to l1e
paid out of any funds in hand or other assets, real or personal, belonging to the estate.
'' He may charge the real estate in express terms or by implication, but the intention to do so much be clear and manifest.
"It is a question of intention to be reached from a consideration of the entire will and after a consideration of such
parol evidence, as is admissible under g·eneral rules in aid
of the construction.''

From examination and comparison of the foregoing statements of general law; it becomes clear that in applying the
same, the guiding principle is the intent of the testator, which
may be either express 9r may be found to exist by implication. This Court bad occasion to apply these principles iu
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the ,following cases: Lee v. Lee, 88 Va. 805, 14 S. E.
*534; Todd v. McFall, 96 Va. 754, 32 S. E. 472; Smith v.
Mason's Execu,tor, 89 Va. 713, 17 S. E. 3; Davis v. Davis,
138 Va. 682, 123 S. E. 538, and Everett v. First Nation.al Bank,
142 Va.149, 128 S. E. 450. In the latter two cases cited, which
will be referred to as the Davis and Everett cases, the Com·t
had before it the specific question of whether bequests in
lieu of dower should be charged upon real estate.
7*

Davis and Everett Cases Distingitished.
Since the intent of the testator is the controlling factor in
the decision of a case of this nature, and such intent must
be determined from the provisions contained in the will and
surrounding circumstances, each case pre1?ented for consicleration stands alone and without binding precedent. This is
illustrat~d by considering the facts in the cases of Davis v.
Davis, supra, and Everett v. First National Ban-k, supra. In
the first of these cases the testator bequeathed to his wife,
"The sum of three thousand dollars absolutely, which shall
be in full of all her claims against my estate as my wife''. .
In making this bequest the testator knew that he had no personal estate out of which the legacy could be satisfied. The
widow ·failed to renounce the provisions of the will. This
court, in dealing with the case, made t.he following statement
concerning the intent of the testator:
'' There is not a word in the record which would indicate
the desire or intention of the testator to place his wife in a·
subordinate position to .hi~ ~hildren. It is but fair to assume that .testator, not only knew the objects of .his bounty,
but also knew the amount of his personal estate, and that
the same was grossly inadequate to pay this bequest to the
wife of his bosom. Surely the testator did not mean when
he bequeathed the legacy 'absolutely', to lull his consort into
a state of security until the passing of the period provided by
the statute for the renunciation of the will, and then at the
expiration thereof leave her penniless.
8'*
*''We are unwilling to c_oncede that such was testator's desire. * * * ''
The facts in the case of Everett v. ·First National Bank,
su,pra, are quite similar to those found in the Davis case
above quoted. Here the testator left his wife· a bequest of
twenty thousand dollars and certain personal property. At
the time of executing his will, the testator knew that he did
not have personal estate out of which the legacy to his widow
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could be satisfied. She relied upon the provisions of the will,
and did not renounce the same. This court in dealing wit.h
that case stated as follows:
"It seems clear to us, in view of all the facts and circumstances, that the testator, a layman, iii writing his will, intended that his wife, the one for whom he would naturally
be most solicitous, should be the one to derive the greatest
benefit from his estate. It is inconceivable that the testator
was ignorant of the fact that his personal estate was insufficient to pay the legacies, for the uncontroverted evidenr.e
demonstrates that at no time, from the date of the will to his
decease, did he have any appreciable part of the sum be-queathed. He was not only a borrower from the banks, lmt
the record discloses that he had borrowed various sums of
money on his life insurance policies. The evidence of his
friends and neighbors does not disclose that the testator was
one who would be guilty of perpetrating- a gruesome joke upon
his wife, his blood relatives, and a trusted employee of 14
years.''

Upon consideration of the Davis case and the Everett case,
it is clear that the rule of law there applied is made for the
protection of the widow, and not for her aggrandizement, for
in ooth of those cases, -the widow would have been left without apparent means of support had the leg·acy not been
charged upon the testator,'s real estate. The facts in those
cases presented reason enough for the application of the rule.
In determining the merits of the instant case, the termE=.
of the will of S. P. Muse and the extrinsic circumstances
should be considered in deciding whether reason exists for
the application of the rule se( out in the Davis and Ev9* erett cases. This can best be ~accomplished by comparing the fa_cts in the instant case with the facts in those
cases.
In this case, it is found that Mr. Muse, at the time of executing his will, had money and personal property far more
than sufficient to discharge the legacy of seven thousand dollars which he left to his widow. His occupation was the operation of a country store, and it does not appear that hiH
will was drafted by an attorney. At the time of his death,
his personal estate had decreased to less than seven thousand dollars in value, and he had acquired a number of farms,
all of which he devised to his widow during her lifetime. Mr.
Muse died without issue of any marriage. The sister of Mrs.
Minnie Muse qualified as administratrix, and after administering the estate, turned the same over to the widow, Mrs.
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Muse. Mrs. Muse received all the personal estate, less cost
of administration, and received all of the real estate during
her lifetime. Had she elected to renounce the provisions of
the will, she would have received exactly the same property
which she received by taking under the will. The administratrix turned over to her the tangible assets of the estate, and
made a substantial payment to her on the legacy. Also, she
has continued to receive the rents and profits from the real
estate since the death of Mr. Muse, and it is obvious that the
rents and profits from fourteen farms constitute no small
item of income. As a matter of fact, the estate received hy
her, and the income incident thereto, is of far greater value
than the estate contemplated by the testator at the time of
executing his will.
Nor is the will itself devoid of any showing of intent on
the part of the testator. In fact, it is shown therefrom that
he bad affirmative intent that the seven thousand dollar
legacy be satisfied out of his personal estate. This ap10• pears from the third clause of the will, *which is in the
following language:
''Thirdly: The balance of my personal property including
moneys, stocks, bonds, accounts and etc., I will and bequeath
unto my brothers and sister, share and share alike.''
This clause of the will uses the word ''balance'' in reference
to personal property. There is no other provision therein
concerning such property other than the bequest to Minnie
Muse. Therefore, the word ''balance'' as used in the third
clause of the wiU means that something is to be taken from
his personal property, and there is no provision in the will
concerning such taking except the bequest to Minnie Muse,
set out in the first clause. The use of the word ''balance''
shows that the testator affirmatively intended that the legacy
to Minnie Muse be taken from and satisfied out of his personal property. In no event can the word "balance" be
ignored, since every word of the will is supposed to have
some significance, and should be considered in arriving at a
determination as to the intent of the testator ( Chapin v. Illinois, 198 N. E. 668, 670). The effect of using the word "balance" as designating the property out of which a legacy is
to be paid is illustrated in 1 Harrison on Wills and Administration, 613, as follows:
'' The use of such words as 'balance' and 'the rest and ·
residue' and 'what .remains' can only be explained by de-
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ducting legacies from the common fund, which is embraced
in the residuary clause.''

Legacy Not in Lieu of Dotoer.
Under the holding~ of the court in the Davis and Everett
cases, and in harmony with the general rule, it must be found
that the testator intended the le__gacy to be in lieu of dowE'r
before it can be charged upon his real estate. If the legacy
to Minnie Muse was the only provision contained in the
will for her benefit, the court would be justified in *hold11 • ing it to be in lieu of dower. However, under the second
clause of the will, Mrs. Muse is given all of the real
_estate for life, being exactly the same property which would
have constituted her dower had she renounced the will. Therefore, to say that the bequest of seven thousand dollars was
in lieu of dower would amount to saying that the provisions
in the first clause of the will were made and intended as being in lieu of the property given in the second clause of the
will. The only protection and safeguard against such an absurd result in the decision of cases is for the court to look
to and be guided by substance and not by form. Thus, it
matters not whether Minnie Muse received the real· estate
, .by devise or by dower. The substance and fact is that she
holds the property, which is the matter of importance to her,
and which should control the court.

Interest on Legacy.
The fourth assignment of error .arises from the trial court's
decree finding that the balance ·due on the legacy to Mrs.
Muse bore interest at the rate of six per cent per annum from
July 22, 1939. Normally, a pecuniary legacy bears interest
after one year. However, this rule is subject to certain wellrecognized exceptions, which courts generally have not hesitated to apply. See 69 Corpus Juris, p. 1274, as follows:
'' A leg·atee may be estopped by his acts to claim interest
on his legacy, as where by wrong-fully taking possession of
land he prevents and delays its sale for the payment of legacies, or where he receives and accepts without objection the
only fund out of which interest might be paid, or where the
delay in payment of legacies is caused by controversies anrl
agreements to which he is a party, or where_ he acquiesces
in the delay * * * . "
Examination of facts in this case shows that Mrs. Minnie
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Muse continuously since July 22, 1939, held possessfon
12"" ·of all of the real estate of which Mr. *S. P. Muse died
possessed. This property constituted the only fund out
of which her legacy could have been satisfied. Further, she
has acquiesced in delay of payment by choosing to hold in
her possession all of the estate. These facts clearly bring her
within the rule above enumerated. In addition, equity should
not serve the purpose. of allowing her to make the double
collection of rents and profits on the land and interest on the
leg·acy to the prejudice of the holders of the estate in remainder.

Rents As Credit on Legacy.
The trial court decreed that the legacy given Mrs. Minnie
Muse was in lieu of dower, and that she was a purchaser for
value thereof. The whole theory of her case is that she is a
purchaser for value of the leg·acy, and stands in the same position as a creditor of the estate.
Under clause three of the will, she holds the real estate as
a devisee. On the other hand, in accordance with her theory,
she holds a debt against the estate represented by her legacy.
Her rights as a creditor of the estate are of course superior
to her rights as a devisee, and such property as she lrns received from the estate should be credited to the discharge of
the superior right. She has continued to receive the rents
and profits from the estate, and should be required to account therefor on her claim for payment of the legacy. Had
a creditor of the estate assumed possession and collected the
rents and profits, equity would require him to account tberef or as a credit on his debt. Clearly, Mrs. M:use is in no better
position merely because she also is a devisee. ·
Mrs. Muse also received funds from the sale of timber and
real estate which was part of the estate of S. P. Muse, deceased. These funds should also be credited to her superior
rights and charged against the balance found due on· the
legacy.
*CONCLUSION.
The errors complained of herein are the result of applying
rules ·of law when the reason for their application does not
exist. Your petitioners, therefore, pray that an appeal may
be granted them, and that the proceedings may be reversed,
annulled, and final order entered. Counsel for petitioners
desires to state orally the reasons for reviewing the fore go-·
ing. Petitioners adopt this petition as their opening brief.
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This petition is to be filed wth Justice Herbert B. Gregory.
W. B. MUSE,.
MATTIE B. MUSE,
By HENRY T. CLEMENT,
Counsel.

Address of Counsel:
Chatham, Virginia.
. I, Henry T. Clement, of Chatham, Virginia, an attorney
duly qualified to practice in the Supreme Court. of Appeals
of Virginia, do hereby certify that in my opinion there is
error in the proceedings complained of in the foregoing petition, and that said decrees should be reviewed .
. I further certify that a copy of the foregoing petition was
delivered to E. C. Hurt, Jr., opposing counsel in the trial
court, on this the 18th day of February, 1947.

HENRY T. CLEMENT.
Filed 2/19/'47.
H.B.G.
Appeal and sitpersedeas awarded. Bond $300.00.
3/31/47.

H.B. G.
Received April 2, 1947.

M. B'. W.

RECORD
From the Circuit Court of Pittsylvania County, Virginia.
Minnie Muse, W. B. Muse, Nellie vV. Muse, Annie Van
Bracken, Edna Muse, and Mattie B. Muse

v.

Roy Muse, W. T. LaPrade, Henry W. LaPrade., Mary Davidson, Essie Boa rd, R. P. LaPrade, E. P. LaPrade, Lloyd
LaPrade and ,J. R. LaPrade
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Supreme Court of Appeals of Virginia
RECORD .
. DECREE OF SEPTEMBER 25, 1945.

"On motion of Minnie Muse, leave is given her to file her
petition in this cause, which said petition is accordingly filed.
"On consideration whereof the Court doth. adjudge, order
and decree that the Clerk of this Court issue process against
W. B. Muse, Nellie W. Muse, Annie Van Bracken, Edna Muse,
Mattie B. Muse and Roy Muse to answer said petition., returnable to the first day of the next term of this court to show
cause, if any, th~y can, why the FIRST clause of the will of
the of said S. P. Muse should not b.e properly construed by a
decree of this court in accordance with the prayer of said
petition~''
(Signed) KENNON C. WHITTLE .
Judge of the Circuit Court of Pittsylvania
·
County, Virginia
page 2 } PETITION OF MINNIE MUSE, FILED SEPTEMBER 25, 1945.

"Your petitioner, Minnie Muse, would respectfully represent unto the Court that there is now pending in the Circuit
Court of Pittsylvania County, Virginia, a chancery suit styled
Minnie Muse, et uls. v. Roy Muse, et als. the general object
of which said suit is to have the will of the late S. P. Muse
construed by your Honor's Court and for the aid, counsel
and. advice of your Honor in settling the Estate of the said
S. P. Muse.
"That your petitioner would further represent that she
was a party plaintiff to said cause along with the other plaintiffs and was represented in said suit by the Honorable N. E.
Clement, a prominent member of the Chatham Bar.
'' That a decree was entered in said cause on the 3rd ilay
of April, 1945, and duly recorded in the Clerk's Office of your
Honor's Court in Chancery Order Book #30, page 255 in
which the Court constnrnd the THIRD ·clause of the will of
the said S. P. Muse, said THIRD clause being in the following words and figures :
'' 'Thirdly: The balance of my personal property including moneys, stocks, bonds, accounts and etc. I will and bequeath unto my brothers and sister, share and share alike.'
'' That your petitioner further represents that by the
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I

FIRST clause of the will of the said S. P. Muse, which is in
the following w0 rds and figures" 'Firstly: After all my honest a,nd just debts are paid,
I will and bequeath unto my beloved wife, Minnie Muse, Seven
Thousand ($7,000.00) no/100 dollars .in cash, and all the livestock, feed, farming implements., machinery, automobile,
household and kitchen furniture'that your petitioner was given the sum of Seven thousand
($7,000.00) no/100 Dollars in cash as well as certain other
specific bequests-livestock, feed, farming implements, machinery, automobile, household and ;tdtchen furniture, but that
the FIRST clause as set out above has never been construed
by your Honor's Court and that your petitioner bas never received any part of the Sevlm Thousand ($7,000.00) Dollars
in cash that was given her.
page 3 ~ ''That. your petitioner is desirous of having the
Court construe the FIRST clause of the wi}J of the
said S. P. Muse set out above and to that end and purpose
desires to file this, her petition, to have the FIRST clause
of the will, set out above, properly construed by your Honor's
Court.
''Wherefore., your petitioner prays that she may be permitted to file this, her petition; that the FIRST clause of the
will of the said S. P. Muse, set out above, may be construed
by your Honor's Court; that your petitioner may have all
such other relief in the premises, both general and special, as
the nature of the case may require and to equity shall seem
mee~ and proper; that the said W. B. Muse, Nellie W. Muse,
Annie Van Bracken, Edna Muse., Mattie B. Muse and Roy
Muse may be made parties defendant to this petition and required to answer the same, but not under oath, an answer under oath being expressly waived; may process issue against
said parties, returnable to the first day of the next term of this
court to answer said petition; and may your petitioner have
all other relief in the- premises, both general and special, as
the nature of the case may require and to equity shall seem
meet and proper.
'' And your petitioner will ever pray.
(Signed) MINNIE MUSE.,
By Counsel.''
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.ANSWER OF W. B ..MUSE AND MATTIE B. MUSE,
FILED OCTOBER 3, 1945.
'' The answer of W. B. Muse and Mattie ,B. Muse to a petition filed against them and others by Minnie Muse in the
chancery cause of Minnie Muse and others v. Roy Muse and
others in the Circuit Court of Pittsylvania County, Virginia.
'' These respondents reserving to themselves all just exceptions to the said petition, for answer thereto, or so much
thereof as they are advised it is material that they should answer, answer and say:
page 4

~

'' 1. The alleg·ations contained in the· petition are
admitted except those contained in the fourth paragraph thereof ref erring to a legacy of seven thousand dollars
wherein it is alleged that the petitioner has received no part
of said legacy.
·
'' 2. For further answer respondents say that petitioner
has received her legacy of seven thousand dollars in whole or
in the greater part thereof but is not advised as to the exact
amount thereof received by petitioner.
"3. That the. testator, S. P. Muse, deceased, at the tim~
of the execution of his will on January 6, 1925, was possessed
of a considerable estate of the value of about seventv-five
'thousand dollars the same being composed in approximately
equal parts of personal and real property.
·
"4. That there was no intent on the part of the testator
either express or implied to make the legacy of seven thousand dollars heretofore ref erred to a charge upon the real
estate devised by testator.
· • ·
''5. That the petitioner under the terms of the testator's
will and the administration thereof ·has received more than
she could have received had she renounced the said will. In
that she has received all of testator's personal estate and in
addition bas received all of his real estate for life. ·
'' And now having fully answered these respondents pray
to be hence dismissed with their cost in this behalf expended.
W. B. MUSE, respondent
MATTIE B. MUSE, respondent
By Counsel. ''
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DEPOSITIONS TAKEN ON BEHALF OF MINNIE MUSE
ON NOVEMBER 15, 1945.
'' The Witness,

MINNIE R. MUSE,
after being duly sworn, deposes as follows :
page 5 ~

DIRECT EXAMINATION.

By Eugene C. Hurt, Jr.:
Q. Mrs. Muse, please state your name, ag~ and place of
residence.
A. Mrs. Minnie Muse, Gretna, Virginia, age 65 years.
Q. I believe you are the widow of the late S. P. Muse-Is
.that correct Y
A. Yes, sir.
Q. Is Mr. S. P. Muse living or dead?
A. He is dead.
Q. When did Mr. S. P. Muse die?
A. The 22nd day of July, 1938.
Q. Did Mr. Muse die with or without a will?
A. He had a will.
Q. Has his will been duly probated before the Clerk of the
Court hereT
A. It has.
Q. Mrs. Muse, I hand you herewith what purports to be a
copy of the will of Mr. S. P. IvIuse. I wish you would please
examine the same, and tell me if it is a· true copy of his will.
A. Yes, sir, it is a true copy of his will.
Q. Please file the same with your depositions as Exhibit

"A".

(Witness files ,~opy of will as Exhibit "A".)

Q. Mrs. Muse, when were you and Mr. S. P. Muse married?
A. In 1911.
Q. Were any children born of your marriage?

A.
Q.
A.
Q.
A.
Q.
A.
Q.

No.
And you have no children dead with issue surviving?
No children.
In other words., there have never been any children?
There have never been any children.
Was Mr. S. P. Muse ever married before?
He was.
Did he have any c~ildren by his first marriage!
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page 6

~

A. No, he did not.
Q. In other words, he had no children by either

marriage?
A. By neither marriage.
Q. Who are the legal heirs of your husband, Mr. S. P.
Muset
'
A. My husband, Mr. S. P. Muse, left two brothers and one
sister living, and one sister dead with several children sur""
viving. He also had a brother who died several years before
he did, but left no children, and no children dead with children surviving.
Q. Mrs Muse, how old was Mr. Muse at the date of his
death!
·
A. 72, I think.
Q. Mrs. Muse, I notice the first paragraph of the .will of Mr.
Muse reads as follows :
''Firstly: After my honest & just debts are paid, I will
and bequeath unto my beloved wife, Minnie Muse, Seven thousand ($7.,000.00) no/100 dollars in cash, and all livestock,
feed, farming implements, machinery, automobile, household
and kitchen furniture.''

. I wish you would please state if that sum of seven thousand
dollars has ever been paid 7
A. No, it hasn't been paid.
Q. I notice that you and certain other interested parties
filed a bill on December 18, 1944, to have the will of Mr. S. P.
Muse construed. Please state if the paragraph that I quoted
above was .construed by the Court.
A. No, it was not construed.
Q. Please state if the seven thousand dollars bequeathed
you by the first paragraph of the will of your husband has
ever been paid you.
A. It has not. Mr. Smith collected some on the notes, but
he did not sav it was for the seven thousand dollars.
Q. Do you mean the late "\Villiam Smith, Attorney at Law!
A. Yes.
Q. If I understand you correctly, the late William Smith,
Attorney at Law, collected some several collections for notes
due vour husband, S. P. Muse-Is that correcU
page 7 } A.· That is right.
Q. And did he pay you several sums?
A. Yes.
Q. I wonder if you could give me a record as best you can
of the amounts he paid you f
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A. Some I know exactly what he paid, and one or two I . .
don't know, but I have the papers of what he did.
Q. Please state as near as you remember exactly what he
did pay you.
A. Mr. Smith paid me on the Frank M. Payne debt $780.68,
and on.the Ricketts debt he paid $289.50, and on the Herndon
debt he paid me $229.72. Mr. Smith also sent me a check but
I do not remember the exact amount, but it was about $150.00,
on the Ulam Simpson debt, and he paid me $152.20, if I remember correctly.
Q. Did you collect anything from the sale of any timber that
was sold, and if so, how much Y
A. Yes, I collected $290.47 for the sale of timber.
Q. Did you or not receive any part of the proceeds from
the sale of the dwelling in Danville Y
A. Yes, sir, I tl1ink I got $475.00 as well as I remem~er. ·
Q. Have you. accepted the provisions of the will of your
husband-I mean you have never renounced the will in any
· court proceeding·?
A. No.
Q. You have accepted the provisions as he provided for
you in the will¥
A. Yes.
Q. Was Mr. S. P. Muse indebted at the time of his death
or notY
A. He was not.
Q. I believe the will of Mr. S. P. Muse is dated the 6th day
of. January, 1925. I wish you would please state if Mr. Muse
had considerable cash money on hand at that timeY
page 8 r A. I just don't remember how much he had at
that time.
Q. Could you give me some idea of what he had?
A. I just can't really say.
·
Q. Do you feel that he had more than seven thousand dollars?
A. Well, I expect he had :fifteen or twenty thousand-I just
don't know.
Q. When the several checks were sent. you by Mr. William
Smith, did he indicate that they were received as part payment on the seven thousand dollar gift. made to you T
A. No, sir, he did not do that.
Q. What was said about the seven thousand dollars, if anything!
A. Mr. Clement said he did not know what about it-he did
not think I could get it, because he did not have it in cash
at the day of his death.
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Q. And as I understand it, Mr.. Smith did not indicate to
yon that the money he paid you was received as a credit on
the seven thousand dollar gift Y
A. No, he did not say anything about it.
Q. Nothing was said about it one way or the other?
. A. No, when he sent the checks, nothing was said about the
seven-thousand dollars.
Q. I believe that Mr. Muse, by the terms of his will, bequeathed you, "The use of or rent from all my real estate
and buildings as long as she lives.'' Is that correct Y
A. That is correct.
Q. Did Mr. Muse own several farms at the time of his
death?
,
A. Yes., he owned several at the time of his death.
Q. Could you state how many he owned at the time of his
death?
A. I think it was fourteen.
Q·. Were all of the farms located in Pittsylvania County?·
A. Yes, sir.
Q. Have you been collecting the rents and profits from
those farms since his death Y
page 9 } A. Yes, sir, all the time.
Q. The rents and profits·, as I understand it, from
the .farms owned by your husband at the time of his death,
have been paid to you 7
A. Yes, sir.
Q. And I understand from you that you have never renounced the provisions contained in the will for you in' any
way. That is correct, is it noU
A. Yes, sir.
.
Q. You and Mr. Muse were living together at the time of
his death as husband and wife, were you not f
A. Yes, sir.
Q. Did you ever have any separation or falling out of any
kind? ·
A. No, we never did.
.
Q. Had he been sick for a considerable time before he died Y
A. He was sick for eight years. He had a stroke.
Q. Did he require your constant attention during the eight
years?
A. Yes, pretty much all the eight years. Of· course the last
few years I bad to be with him all the time.
Q. When you say you were with him the last few years all
the time, just how many years do you mean Y
A. I mean four or five years.

(
j
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Q. In other words, the last four or five years of his life
he required practically all of your time. Is that correct?
A. That is correct.
Q. I believe you stated that Mr. l\luse was not indebted at
the time of his death. Is that correct?
A. No, he was not in debt.
Q. And it is a fact that you all bought a tombstone by agreement and placed it at his grave?
A. I went and bought it myself.
Q. Did you pay for it yourself t
A. I paid for it out of the money I got from his estate.
Q. Do you recall l1ow much cash money Mr. S. P .. Muse had
at the time of his death?
page 10 ~ A. I think it was nineteen hundred ·dollars. I
am sure it was not more than nineteen hundred.'
Q. Please state if the rents and profits from the farm land
belonging to Mr. ·Muse were turned over to the personal representative of the estate of Mr. Muse-I mean were they
turned over to 1vf iss l\.foggie Rorer-for the year 1938 Y
A. Yes, sir.
· CROSS EXAMINATION.

By Henry T. Clement:
Q. Mrs. Muse, you stated in your direct testimony that Mr.
Muse suffered a stroke about eight years before he died.
What was his mental condition after he had that stroke?
A. It wasn't very good. He grew worse. . The longer he
lived, the worse he got. It wasn't very good at that time.
Q. At the time of making his will in 1925, you stated that
he had personal property valued at between fifteen and
twenty thousand dollars. Vl as his property, both real and
personal, at that time worth between fifty and seventy-five
thousand dollars?
A. I don't think so. When he made his will, he had one
farm, and he had the store, and of course he had the house
and lot and land :uound the store.
Q. You don't know exactly what the va]uation of his property was at. the time of making his will¥
A. No, I don't know.
Q. But you think he had between fifteen and twenty thousand dollars in money and other personal property?
A. Yes, sir, I think so.
.
Q. After the time of making his will, did Mr. lVIuse make
any gifts to you of money or other property?
A. No, he did not make any that I remember.
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Q. At the time of the death of Mr. Muse, did he leave on

hand and at his store or at the home any moneyY
A. vVell, the store was burned before his death.
It caught afire. I don't know what caused it.
Q. Did he leave any money at hornet
A. No. What money he had., he had in the bank.
Q. I believe you stated that he had in the bank at the time
of his death about nineteen hundred dollars?
A. Yes. Of course one can find for sure by going down to
the bank and seeing the book, but it was around nineteen hundred dollars.
Q. Was that collected by you, or by his administratrix?
A. Well, your father said that I was to have it, and turned
it over to me.
Q. The Administratrix collected it and turned it over to
youY
A .. Yes, she turned it over to me, and I paid the expensesYou know, I bought the tombstone, paid the funeral expenses,
·
and doctor's bills.
Q. Mrs. Muse, I believe your sister, Miss Maggie Rorer,
qualified as personal representative of Mr. S. P. Muse. Is·
that correct?
.
A. Yes, she was administratrix because I was sick. I was
sick for a good long while.
Q. Mrs. Muse, I hand you herewith two copies of settlement
of account of the personal representative of Mr. S. P. Muse~
deceased. Will you refer, please, to the copy of account beginning March 11, 1939, and tell me whether the items shown
therein, beginning with cash paid for roofing of house and
barn, and ending- with cash paid for tobacco fertilizer, repreRent sums expended for debts incurred after the death of
Mr. S. P. Muse T
A. It was paid after his death. The roofing for the house
and stable wei·e naid after his death.
Q. Did he incur that indebtedness before his death?
A. No. I paid it after his death, and it happened about
the time he died. A hB.il storm came and tore up things, and
I covered them.
Q. In other words, the items of expenditure mentioned in
my above question were for accounts incurred for the operation of the farm, etc., after Mr. Muse's death. Is that right Y
A. Yes, sir. I have got a great long list that I
page 12 ~ have paid to have different barns built and barns
cover~d, etc.~ after his death. A good manv different things I have had done since his death.
·
page 11 }
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Q. Mrs. Muse, on the same sheet of the above mentioned·
account is shown an item as follows : 'Tq delivery of notes
of doubtful value to Minnie Muse, beneficiary, $2,202.50.'
Have you collected anything- on those notes 7
A. No. They said there would be no value to them.
Q. You have been able to collect nothing on them, I understand?
A. Not a thing.
Q. Mrs. Muse, I believe you testified that Mr. William
Smith, Attorney, who is now deceased, made some c·ollections
on notes left by :!\fr. Muse .. Do you recall the total amount
of collections made by Mr. Smith for you on those notes Y
A. I am not sure, but I think the total amount of the note
collections was $1,449.90, and I also received one-third from
the sale of the dwelling in Danville, which I think amounted
to $475.00. The house brought $1,500.00, and we _had a little
· cost to pay out of it, and my share was about $475.00. Then
I got $290.47 from the sale of some timber. I also got, if I
remember correctly, $152.20 from the sale of a small farm.
Q. Mrs. Muse, can you state how much cash was paid to
you by the personal representative of Mr. S. P. Muse?
A. Do you mean how much cash?
Q. Yes.
A. Well, that he had in the bank.was around $1,900.00, and
that was paid to me, and I paid expenses, and of course there
was some left.
Q. Will vou place in evidence the two accounts' of settlement of the pers01l°al representative of S. P. Muse, marking
the same Exhibits "B" and "C" 7
A. I here file the same marked Exhibits ''B" and ''C".
Q. Did your husband, Mrs. Muse, at the-time of his death,
have any stocks ~nd bonds?
A. 8tocks and bonds 1
page 13 ~ Q. Yes.
A. No, he did not.
Q. Did he have any stocks., specifically, in the Bank of Chatham!
A. He had abont two shares. I am not sure, I think he
had two shares, and I sold. it for about $30.00.
Q. Do you recall how much Mr. Muse lost in the Chatham
Savings Bank?
A. I don't know just exactly, but I know he had some money
in the bank, and then he put a thousand dollars in the bank,
and I don't know exactly just how mucl1 he had lost. I did
know, but I have forg;otten. He lost some in the Danville
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·bank. I don't know just how much that was-I have forgot-

ten. He lost right much, but I have forgotten how much it
was.·
·
Q. That was lost around 1931 or 1932 T
A. The bank of Chatham closed the first day of December,
1930, and the bank in Danville closed about the same time.
Q. And he lost money in· both of these banks?
A. Yes, in both banks.
Q. Mrs. Muse, do you remember discussing with Mr. W. B.
Muse soon ·after the death of your husband, the question of
what would be done about payment to you of the $7,000.00
bequeathed in his will?
A. Yes.
Q. What was said in that conversation?
A. Well, he said I could not get it.
.
Q. Wasn't the understanding· of that conversation., or
rather, did not Mr. Muse indicate that all of your late husband's personal lJroperty would go to you?
A. I don't recnll anything about that.
Q. Mrs. Muse, you have had the use of the real property
of your late husband since his death-is that correct!
A. I have had the use of the rents off all the lands, and I
have put a whole lot on them, too.
Q. Have you ~ollected your rent for this year, Mrs. Muse?
A. Not all of it.
page 14 ~ Q. How much have you collected?
A. I collected $1,058.31 this year, and I am not
quite through.
Q~ That is not all T
A. No, not quite.
Q. Do you know how much you got last year T
A .. Yes, I ccllectecl $2,791.91.
Q. Do you recall how much you collected the year before 1
A. I don't know about the year before. I think I collected
right around $1,800.00, but I am not sure.
Q. And you have made collections of rent every year off
the fourteen farms tl1at he left?
A. Y~s, I have collected the rent every year from the farms
that were rente<l out. There were three or four that were
not rented.
Q. Where do you Ii ve now Y
A. I live at Gretna.
Q. Do you Iivc by yourself T
A. My sister and brother live with me.
Q. Who owns the home in which you live, Mrs. Muse Y
A. :Me and my sister own the home.
I

J

)
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Q. When did you purchase that homeY
A. We purchased it in 1939.
Q. Mrs. Muse., during your married life with Mr.· S. P.

Muse, he was always a frug·al man-I mean he did not throw
money away-both of you lived in a modest way. Is that
correct!
A. Yes.
Q. Is it not true that he was a very frugal man; that he
was a person who had a great deal of consideration for the
value of money and· property, and he did not indulge in .a
great many of the comforts of life that people usually do;
that he saved his money as much as possible-is that correct?
·
· A. He saved his money. Of course he· always
page 15 ~ believed in a plenty of everything.
.
. Q. During your married life, did you and Mr.
Muse live at Sago in Pittsylvania County, Virginia 7
A. We lived at-Sandy Level all our married life.
Q. At Sandy Level in Pittsylvania County?
A. Yes.
Q. Mr. Muse operated a store, and that was his occupation, was it not?
A. Yes, sir.
Q. Mr. Muse was born and raised in this county, was he
noU
A. Yes.
Q. .A.nd you were born and raised in that neighborhood 1
A. Well, not so far from Sandy Level.
RE-DIRECT EXAMINATION.

By Mr. Hurt: .
Q. Mrs. Muse, you have testified here that you collected
the rents off the numerous farms owned by Mr. Muse at the
time of his death. That is correct, is it noU
A. Yes.
Q. Please state if you have not placed improvements back
on the place-I mean barns and repairs, etc.
A. I have put right much back, and I kind of know how
how much I have put back.
Q. Can you give me a statement showing how much you
put back?
A. I think I can, because I have set it down.
Q. In other words, Mrs. Muse, as I understand it, you have
out of your rents repaired barns and built new barns also,
have you not?
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A. I have moved barns, and covered several barns, and covered a shed, and paid for it out of the rents.
Q. You stated a moment ago that the $1,900.00 that Mr.
Muse had was turned over to you after his death.
A. Yes, sir.
·
Q. Was that money that was turned over to you paid to you
,
by the personal representative of Mr. Muse?
page 16 ~ A. It was turned over to me by Mr. Clement.
Q. You mean by the administrator or executor
of the estate?
A. Yes.
Q. Please state whether or not you paid any expense out of
the $1,900.00, and what were some of the items of expense.
A. Yes, I paid the doctor's bills, funeral expenses, and for
the tombstone.
Q. In other words, you paid expenses of about $450.00is that correcU
A. The funeral expenses were about $425.00.
Q. Mr. Clement asked you a moment ago about the ~ype
of man your husband was, and you told him that he was
frugal, etc. I wish you would state whether or not you helped
your husband accumulate what he did.
.A.. Yes, I did-I thought I did.
Q. In other words, you worked like a galley slave yourself,
did you not?
A. Yes.
Q. And abqut him being close- and frugal, you were also
close and frugal, were you not Y
A. Yes, we were both the same.
RE-CROSS EXAMINATION.
By Mr. Clement:
Q. Mrs. Muse, you spoke of certain expenses paid by you,
such as funeral expenses, doctor's bills, etc., those bills were
actually made by Miss Maggie Rorer, the administratrix,
were they not Y
A. Yes, sir, because I was sick, and she did that.
Q. Do you authorize the stenographer to sign your name
to this deposition when it is written up?
A. Yes.
And further fhis deponent saith not.
(signed)
By (signed)

MINNIE R. MUSE.
ALICE MOSCHLER.
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'' The witness,
i:

W. B. MUSE,
after having been duly sworn deposes and says:
DIRECT EXAMINATION.

By E. C. Hurt, Jr.:
.
page 17 ~ . Q. Mr. Muse, I believe you are the brother of
Mr. S. P. Muse, are yon not?
A. Yes:
Q. And you have heard Mrs. Minnie Muse testify about
the heirs of your brother, is that correct?
A. Yes, that is correct. ·
Q. I do not think that Mr. S. P. Muse had any children,
or any children dead with issue surviving by either his first
or second marriage. Is that correct?
A. Yes.
Q. And I believe :Mrs. Muse testified that he had a number
of farms about the time of his death. I think she said about
thirteen. Is that correct Y
A. I think she is correct in that.
Q. You have known Mrs. Minnie Muse for . many years
yourself~ have yon not t
.A. Yes.
Q. ·was she a hard working woman and frugal in her movements when she was living with your brother as man and
wife?
A. She kept house, . and looked after things around · the
house there.
CROSS EXAMINATION.

By Henry T. Clement:
Q. Mr. Muse, around the year 1925 and prior thereto, how
far did you live from Mr. S. P. Muse?
A. Twelve or thirteen miles.
Q. Did J 0U see him often Y
·
.A. Fairly often. Something like once a month-something
like that.
Q.
ere his business interests and affairs a matter of any ·
interest to you?
A. I could not say that they were.
Q. I mean by that, did you have any common knowledge of
his a:ffairs as a brother and a friend Y
A. Yes, I had just common knowledge.
7

,v
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W. B. Muse.
Q. Do you know from comi;non knowledge what his approximate worth was in 1925 when he made his will?
A. I don't know exactly his worth. I was not thrown with
him close enough in that capacity. I think he was
page 18 } worth between forty and fifty thousand dollars.
Q. Mr. Muse, was your brother, Mr. S. P. Muse,
a man who lived high and spent much money for his living,
or was he a frug·al person who had respect for the value of
money?
A. I think he knew the value of money all right. He believed in enough of everything, and in eating anything he
wanted.
Q. Did he spend much on himself, or did he live in a very
modest way?
A. Well, no more than an ordinary man.
Q. An ordinary man of what class or condition?
A. He did not throw away any money. He was tight with
his money. If there was anything he wanted to eat, or something like that, he got it.
Q. Mr. Muse, have you or your brother and sister received
anything from the personal property belonging to the esta tc
of Mr. S. P. Muse, deceased?
A. I have not, and I don't think they have.
RE-DIRECT EXAMINATION.
By E. C. Hurt, Jr.:
. ·
Q. It is a fact that your brother, Mr. S. P. Muse, was very
close with his money, is it not ?
A. Yes, he was close with his money, unless there was
something he wanted to eat, and he believed in eating a plenty.
He was considered to be a good business man when his health
.
was.good.
Q. Do you authorize the stenographer to sign your name
·
to this deposition when it is written up¥
A. Yes.
And further this deponent saith not.
, (signed) W. B. MUSE,
By (signed) ALICE MOSCHLER.''
The following is Exhibit "A" filed with the foregoing
depositions :
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".I, S. P. Muse, being of sound and disposing disposition
do make this my last will and testament as follows:
page 19 }

'' Firstly : After all my honest & just debts are
paid, I will and bequeath unto my beloved wife,
Minnie Muse, Seven Thousand ($7000.00) no/100 dollars in
cash, and all the livestock, feed, farming implements, machinery, automobile, household and kitchen furniture.
,
''Secondly: I also will and bequeath unto my wife Minnie
Muse the use of or rent from all my real estate and buildings as long as she lives.
''Thirdly: The balance of my personal property including moneys, stocks, bonds, accounts and etc· I will and bequeath unto my brothers and sister, share and share alike.
''Fourthly: At the death of my wife, Minnie Muse, I will
and bequeath .all my real estate, unto my brothers and sister, share & share alike.

''Witness my liand and seal this 6th day of Jan. 1925.
S. P. MUSE

(Seal)

"Witnessed in the presence of him and in the. presence of
each other
·
RUDOLPH RORER (Seal)
WALTER COOK
(Seal)"
DECREE OF FEBRUARY 7, 1946.
'' This cause came on this day to be heard on the papers
formerly read, and on the Decree heretofore entered in this
cause on the 3rd day of Apl'il, 1945, and duly recorded in the ·
Clerk's Office of this Court in Chancery Order Book 30, page
255, in which the Court construed the third clause of the will
of the decedent, S. P. Muse; on the Petition of Minnie Muse
duly filed in the Clerk's Office of this Court on the 25th day
of September, 1945, and the service of process issued against
W. B. Muse, Nellie W. Muse, Annie Van Brackent Edna Muse,
Mattie B. Muse and Roy Muse; on the Answer of W. B. Muse
and Mattie B. Muse to the Petition of the said Minnie Muse;
on the personal service of process against N~llie W. Muse,
Annie. Van Bracken and Edna Muse to answer said
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Petition and on Order of Publication duly published and posted according to law against Roy
Muse to answer said Petition and was argued'by.

Counsel.
'' On consideration whereof and it appearing to the Court
that S. P. Muse died on the 22nd day of July, 1938, and that
the will of the said S. P. Muse was duly probated before the
Clerk of this Court on the 27th day of August, 1938, and that
at the time of the death of the said S. P. Muse, he left surviving him his wife, Minnie Rorer Muse, who is one and the
same person as Minnie Muse, there being no children of said
marriage.
.
'' And it further appearing to the Court from the Petition
of the said Minnie Muse, filed in this cause, that the said- Minnie Muse bas prayed for a proper legal construction of the
:first clause of the will of the said S. P. Muse the first clause
of _the will of the said S. P. Muse being in the following words
and :figures, namely :
" 'Firstly: After all of my honest and just debts are paid,
I will and bequeath unto my beloved wife, :Minnie Muse, Seven
Thousand ($7000.00) no/100 dollars in cash, and all the
livestock, feed, farming, implements machinery, automobile,
household and kitchen furniture.'
'' And it further appearing to the Court that the said Minnie Muse, the widow of the same S .. P. Muse has never filed
any renunciation of the will of the said S. P. Muse and has
accepted the provisions contained in said will for her, the
Court doth do decide, adjudge and decree.
'' And it further appearing to the Court that the first clause
of the will of the said S. P. Muse was not construed bv the
Court, by the terms of the Decree entered in this cause on
the 3rd day of April, 1945, and heretofore ref erred to and
the Court proceedin~ to construe the first clause as set out
above, is of the opimon that it was ihe intention of the said
S. P. Muse to give his wife, Minnie Muse, Seven Thousand Dollars ($7000.00) in cash, the Court being of the opinion that the language used by the said S. P. Muse, namely:
"'I will and bequeath unto my beloved wife, Minnie Muse,
Seven Thousand ($7000.00) No /100 dollars in cash'
clearly indicated an intention, on the part of the said S. P.
Muse, to give his wife, Minnie Muse, Seven Thoupage 21 ~ sand Dollars in cash, and the Court being of the
opinion that said gift of Seven Thousand Dollars
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W. B. Muse.
to Minnie Muse was in lieu of dower and that the said Minnie Muse is regarded as a purchaser for value, the Court doth
accordingly so decide, and doth adjudge, order and decree
that said gift of Seven Thousand Dollars be and the same
is hereby established as a gift on the part of the said S. P.
Muse to his wife, Minnie Muse, of Seven Thousand Dollars,
and the Court doth so accordingly so decide, adjudge, declare and decree, and doth adjudg·e, order and decree the
said gift of Seven Thousand Dollars, with legal interest on
the same, be and the same is hereby established. And the
Court doth adjudge, order and decree that the same be paid
the said Minnie Muse out of the personal estate of the said
S. P. Muse, and in the event the personal estate, belonging
to the estate of the said S. P. Muse is insufficient to pay
said gift of said Seven Tho_usand Dollars, the Court doth adjudge, order and decree that the real estate, owned by the
said S. P. Muse, at the time of his death, be and the same is
hereby charhed with the payment of the legacy of Seven
Thousand Dollars, with legal interest on the same bequeathed
by the said S. P. Muse to the said Minnie Muse, the same to
be subject to any credits that may have been paid the said
Minnie Muse by the Administrator with the will annexed, of
the said S. P. Muse, the Court doth accordingly so decide, declare, adjudge and ·decree.
"And the Court is further of the opinion that it was the
intention of the said S. P. Muse, by the terms of the FIRST
clause of his said will, set out aI?ove, to give his widow the
said Minnie Muse all of his livestock, feed, farming implements, machnery, automobile, household and kitchen furniture, the Court doth accordingly so decide, adjudge, declare
and decree, and it being suggested to the Court that there are
insufficient funds to pay said gift of Seven Thousand Dollars to the said Minnie Muse, with legal interest on the same,
subject to any credits that may have been paid on said bequest and that it will be necessary for some of the real estate,
owned by the said S. P. Muse, at the time of bis death, to be
sold to satisfy the same, the Court doth adjudg·e, order and
,
decree that the papers in this cause be, and they
page 22 ~ are hereby referred to Langhorne Jones, one of
the Commissioners in Chancery in t:l}is Court, who
is hereby authorized and directed, after proper notice, to take,
state and settle the following accounts:
"1st: An account showing whether or not there is suffi-
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Minnie Muse.
cient personal estate to pay the bequest to the said Minnie
Muse.
"2nd. An account showing what real estate was owned by
the said S. P. Muse at the time of his death, listing each piece
of real estate owned separately and indicate a fair market
value of said real estate.
''3rd:· .An account showing what funds have been received
by the said Minnie Muse, if any, that would constitute a credit
on the gift made to Minnie Muse by the said S. P. Muse of
$7000.00, and what balance, if any is clue the said Minnie.
Muse.
"4th: An account of any other matters deemed pertinent
or requested by any of the interested parties.''
(signed) KENNON C. WHITTLE,
Judge of the Circuit Court of Pittsylania
County, Virginia.
DEPOSITIONS TAKEN ON BEHALF OF MI~NIE
. MUSE ON APRIL 26, 1946.
'' The witness
.
MINNIE MUSE
after having been duly sworn, deposes ~nd says :
Questioned by E. C. Hurt, Jr.:
Q. Mrs. Muse, do you recall the date of the death of Mr.
S. P. Muse!
A. July 27, 1938.
Q. Who qualified as Executor of his estate?
A. My sister, ¥aggie Rorer.
Q. Do you know whether or not she has settled her account
as personal representative of his estate?
'.A.. Yes, she, has settled it.
Q. Has she administered all of the personal espage 23 r state of Mr. Muse, that you know oB I mean by
that, has she administered all of the funds tba t
have come into her hands as the estate of Mr. MuseY
A. Yes, sir.
Q. I believe you testified that Mr. Muse had about $1,900.00
in money at the time of his death f Is that correct~
A. Yes, that is correct.
Q. Now out of the $1,900 was the funeral expense and other
1
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Mitinie·Muse.
debts and demands against the estate of your husband paid t
A. Yes, she paid it all and gave' me the rest.
Q. It was funeral expense, tombstone and Drs. bills. In
other words as I understand it, Mr. Muse had about $1,900
in money when he died and out of the $1,900 the cost of the
administration, and his funeral expenses and Drs. bills and
other demands against the estate were paid and the balance
paid to you?
A. Yes, the balance was paid to me.
Q. Do you recall what the net balance was Y
A. I don't know exactly.
Q. Mrs. Muse, as I understand you, the net balance was
paid you by your sister after the payment of the debts and
demands against the estate of Mr. MuseY
A. Yes, sir.
·
Q. Have you received any other credits on the $7,000, or
notY
'
A. I don't think so. If I have I don't know anything about
it.
Q. I believe you testified you did get some commuted interest from the sale of some timber and some real estate that
was sold, and I believe you have testified what this amount
was?
A. Yes, sir.
Q. And I understand you did not get any other sums from
your sister as a credit on the $7,000 gift!
A. No.
page 24 ~ Q. Do you know what real estate Mr. Muse
owned at the time of his death, and if so, state
what real estate he owned Y
A. I am not sure but I think Mr. Muse owned about fourteen different pieces of land at the time of his death.
Q. Will you please furnish the Commissioner with an itemized statement of· the different pieces of land owned by Mr.
Muse, together with what you consider to be a fair value of
each piece, and which pieces of land have been sold and what
you got out of the sale of each piece of land, and whether or
not it was a commuted life interest or for whatever- reason
vou received the same?
·
" A. I will be glad to furnish the Commissioner with that
statement.
Q. Mrs. Muse, I believe you have heretofore testified that
your attorney, the late William Smith, who was attorney for
Mr. Muse at the time of his death, paid you some several sums

32

Supreme Court of Appeals of Virginia
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from the proceeds of notes that he collected that :would constitute a credit on the $7,000. Is that correct or noU
A. Yes, that is correct.
Q. And I believe you testified a moment ago that the Executrix of Mr. Muse's estate paid you the balance that she
had in hand after payment of the d_ebts and demands against
the estate of Mr. Muse. Is that correct?
A. That is correct.
CROSS EXAMINATION.
By H. T. Clement:
·
Q. Mrs. Muse, you recall testifying before in this case concerning the amounts of money that you had received which
might be credits· against this leg·acy of $7,000. Do you recall testifying to that before?
A. Yes, I think so.
Q. So far as you know your testimony, given at that time,
is correct?
A. Yes, I tried to give it correct.
Q. At that time you testified that from the sale of some
timber that you had received $290.47. Could you. be mistaken
in that, Mrs. Muse? Or, could that amount been $655.00?
A. I have examined the checks which you hand
page 25 ~ me and I find that the checks are correct and that
I did receive $655.00 instead of $290.47.
Q. Mrs. Muse will you please furnish the Commissioner
with a ~tatement showing· the rents and profits which you
have received from the real estate whereof S. P. Muse died,
seized and possessed, since you hav had it in your possession for consideration under Item "3" of the account ref erred to by the Commissioner?
A. Yes, I will be glad to furnish him with that statement.
Q. When this statement is furnished, you can also furnish
a statement of what you have expended in the way of improvements if you have this information at hand Y
A. Yes, sir.
And further this deponent saith not and ·authorizes the
Stenographer to sign her name to this deposition.
(signed) MRS. MINNIE MUSE.
By (signed) MABEL MOSES,
Stenographer.

W. B. ·Muse and Mattie B. Muse v. M1.
''The witness

JOHN S. RORER,
after having been duly .sworn deposes and says :
Questioned by E. C. Hurt, Jr.:
·
Q. Mr. Rorer, I believe you are a nephew of Mrs. Minnie
Muse?
.A. Yes, sir.
Q. Have you been helping her with her affairs since the
death of her husband, S. P. Muse?
.A. That is right.,
Q. Do you know the number of parcels of land owned by
Mr. Muse at the time of his death 7
.A. Yes, I think I do.
Q. I wish you would give a brief statement how many parcels of land Mr. Muse owned at the time of his
page 26 ~ death Y
A. He ·owned the following' real estate to the
best of my knowledge :
1. A small dwelling· house in the City of Danville which
has been sold.
2. A tract of 45.11 acres in Tunstall District.
3. A tract of 53 acres in Callands District.
4. A tract of 48.87 in Callands District.
5. A tract of 122 acres in Callands District.
6. A tract of 108 acres in Pigg River District.
7. A tract of 175 acres in Pigg River District.
8. A tract of 2 acres in Pigg River District.
9. A tract of 67.50 acres in Pigg River District.
10. A tract of 103 acres in Pigg River District.
11. A tract of 73 acres in Pigg River District.
12. A tract of 111 acres in Pigg River District.
13. A tract of 145.50 acres in Chatham District.
14. A tract of 215 acres in Chatham District.
15. A tract of 21.10 acres in Chatham District.
16. A tract of 180~80 in Staunton River District.
I think they are all the lands owned by Mr. Muse at the
time of his death as far as I know. ·
Q. Mr. Rorer, I wonder if you could furnish a statement
to the Commissioner of what you consider a fair market value
for each one of those farms Y
.A. Yes, of what I think the fair value is.
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And further this deponent saith not and authorizes the
Stenographer to sign his name to this deposition.
(signed) JOHN S. RORER,
By (signed) MABEL MOSES,
Stenographer.
page 27
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REPORT OF COMMISSIONER IN CHANCERY
FILED NOVEMBER 1, 1946.

'' To the Honorable Kennon C. Whittle, Judge:
'' Your nndersig·ned Commissioner in Chancery, Langhorne
Jo'nes, begs leave to report that pursuant to a decree entered
in your Honor's Court on the 7th day of February, 1946, in
the chancery cause under the short style of Minnie Muse, and
others, against Roy :Ofose and others, directing that certain
matters and accounts be taken and reported, did after giving
notice to all of the parties and by and with consent _of the
counsel of all parties commence the taking of the said account on Apdl 6, 1946, in his office in the Town of Chatham
and continued the said account from time to time until it was
completed and the commissioner begs leave here to report on
the matters referred to him.
"1st. An account showing whether or not there is sufficient
personal estate to pay the ~equest to the said Minnie Muse.
'' The commissioner is definitely of the opinion that there
is not sufficient personal estate in the hands of the Administratrix of the Estate of S. P. Muse, deceased, with which
to pay the said bequest. A final report was made by Maggie
Rorer, Administratrix, C. T. A., of the Estate of S. P. Muse
on July 25, 1939, and is recorded in Current Account Book
74, page 392, and a copy of which is filed with the depositions
taken before the commissioner on April 26, 1946, and filed on
May 15, 1946.
"2nd. An account showing what real estate was owned by
the said S. P. Muse at the time of his death,.listing each price
of real estate owned, separately and indicate a fair market
value of said real estate.
"A statement was filed of the real estate belonging to S. P.
Muse and filed as an exhibit of the depositions taken before
the Commissioner and for convenience is also listed in this
report.
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STATEMENT OF JOHN S. RORER GIVING ESTIMATE
VALUE OF THE FARMS BELONGING TO THE
ESTATE OF S. P. MUSE, DECEASED.
1. Bruce Cook Farm, Callands District,
containing 53 acres. One barn and tenant
house, 2.7 acre tobacco allotment. Approximately 50,000 feet of timber.
Estimated value . . . . ............ ~ ........... $2,000.00
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2. Arthur Carter farm, Callands District, containing 48.87 acres. No improvements. No tobacco
allotment.
Estimated :v:alue . . . .. ....................... $ 480.00
3. ]4:erricks farm, Callands District, containing 122
acres. 2.3 tobacco allotment. No improvements.
Estimated value .................. ~ ......... $2,000.00
4. Sandy Level Farm, Pigg River District, containing 2 tracts, one containing· 108 acres and one
175 acres. Tobacco barns. One pack barn,
Medium tenant house, approximately 75,000 feet
of timber. Tobacco allotment 5.3.
Estimated value . . . . ....................... $8,000.00
5. Depot Lot-Old F. & P. Depot located on it.
Estimated value . . ......................... $

50.00

t

· 6. Old Homeplace-Pigg River District, near Sandy
Level, containin!£ 4.4 acres. No allotment. All
necessary outbmldings in fair condition.
Estimated value . . . . . ........................ $3,000.00
7. Bruce Davis farm, Pigg River District, containing 67.50 acres, One Barn, tenant house in fair
condition. 4.4 tobacco. allotment. Approximately 30,000 feet of timber.
Estimated value . . . . ....................... $2,500.00
8. Howard farm, Pigg River District, containing
168 acres. One barn and one tenant house. Fair
condition. 3.4 tobacco allotment.
Estimated value . . . . ~ ....................... $2,000.00
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9. Barbour farm-Pigg River District, containing
73 acres. No improvements of very much value.
Tobacco allotment 5.3 acres.
Estimated value ........................... $2,500.00
10. Motley farm-Chatham District, about 3 miles
northeast of Chatham containing 145.50 acres.
·2 .te~ant houses, 3 barns, ordering pit house, 7.3
tobacco allotment. All improvements in fair
condition.
Estimated value . . . . ........................ $7,500.00
11. Keatts farm-Chatham District, containing 215
acres, one tenant house, 5 barns, one pack barn.
7 acres· tobacco allotment.
Estimated value . . . . ................•........ $6,000.00
( Creek runs through this place and it adjoins
Fannie Duncan farm.)
12. George place, Chatham District, containing 26.10
acres, 2 barns, 2.7 tobacco allotment.
· Estimated value . . . . ........................ $1,500.00
13. Mills farm-Staunton River District, containing
180.80 acres. No improvements-7 acres of tobacco allotment. Some pulp wood and small saw ·
timber.
Estimated value . . . . ....................... $2,000.00
~

14. Bennett farm-Pigg River District,
containing 111 acres. One tenant
house, one barn, tobacco allotment 3.4 acres.
Estimated value ............................ $2,500.00
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'' 3. An account showing what funds have been received by
the said Minnie Muse, if. any, that would constitute a credit
c;m the gift ma.de to Minnie· Muse by the said S. P. Muse of
$7,000.00, and what balance, if any, is due to the said Minnie
Muse.
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'' This question has given the commissioner considerable
concern, counsel for complainant and respondent have filed
written. memorandums of argume~t before the commissioner,
and it is felt that some detail should be given to the :findings
and conclusions arrived at by the commissioner.
'' By a decree of your Honor's Court entered in this chancery cause on the 7th day of February, 1946, to which was
attached a written opinion of the Court, it was held that the
bequest made by S. P. Muse in the clause of his will designated ''Firstly,'' that after the payment of his honest debts,
he bequeathed to his wife, Minnie Muse, $7,000.00 in cash and
all of the livestock, feed, farm implements, machinery, automobile, household and kitchen furniture, and the ·Court was
of the opinion and so held that the bequest of $7,000.00 to
Minnie Muse was a charge upon the real and personal estate
to be paid in full, together with interest on the said amount
until paid. (Davis v. Da.vis, 138 Va. 682; Everett v. Bank,
142 Va. 149.)
"It having been determined that the personal estate is
clearly not sufficient to pay off the specific bequest and that
it would be necessary to subject the real estate to a payment
of the balance of the specific bequest.
"It appears that S.. P. Muse died on the 22nd day of July,
1938, and therefore in accordance with your Honor's decree,
interest on the $7,000.00 bequest would commence as of July
22, 1939, one year after the death of the testator. (Harrison
on Wills and Administration,. Vol. 1, Sec. 329.)
"In approaching a conclusion and after reading the cases
of Davis v. Davis and Everett v. BO!nk (supra), it would appear to the commissioner that Minnie Muse holds the position of a creditor with a claim against the estate, both real
and personal, which was owned by S. P. Muse at
page 30 ~ the time of his death, for the sum of $7,000.00 bequest and interest.
"The administratrix has filed her account which has been
approved by the Commissioner of Accounts having been filed
on March 11, 1939, and the second and final account having
been filed June 7, 1939, both of which are recorded in the
Clerk's Office of your Honor's Court and have been duly
_ approved. These report$ show that certain money and assets of the estate were turned over to Minnie Muse which
would clearly be a credit on the specific bequest. Both of ·
these reports are filed as exhibits in the pleadings and depositions. It appears that the Administratrix paid in cash to
Minnie Muse $2,141.14 and turned over to Minnie Muse certain ·notes of '' questionable value'' for $2~202.50, making a
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total credit of $4,343.64, which would.bear interest from July
22, ·1939, until paid. ·
'' In considering these credits certain questions were raised
by the counsel for the respective parties and especially the
rent collected by the Administratrix for the year 1938. It
appears tbat S. P. Muse had entered into contracts with certain tenants renting the land and also to receive one-half of the proceeds from the crops raised on the land as rent and
he was to be required to pay one-fourth of the expenses connected with making and harvesting the crops. The testator
died July 22, 1938, while these contracts were in full force
and before the year was out and the crops harvested, and it
was contended that the rents from these crops should not be
considered as a credit on the specific bequest. The commis-sioner takes the view and so holds that the contracts and benefits flowing therefrom would be assets in the hands of the
administratrix, C. T. A., and it was her duty to carry out
these contracts, collect the rents and any benefits of income
received therefrom would clearly be liable to any. indebtedness or claim against the estate of the decedent. Since the
commissionr has taken the position that the unpaid balance
on the specific bequest occupies the position of a claim or demand against the estate after payment of all other debts,
that it would be consistent to hold that the rents for the vear
1938 were assets to b eapplied on this claim and the commissioner so holds.
'' For the information of the Court, it appears
page 31 ~ that the rents received from tenants from the sale
of crops was $1,184.75.
'' Counsel for Minnie Muse called attention to the commissioner to the fact that Minnie Muse advanced $424.75 to the
Administratrix, C. T. A., for the purpose of paying funeral
expenses and that Minnie Muse has not been re-imbursed this
amount of money. The commissioner does not feel that it is
proper for him to go to the question of the account filed by
the AdministratrL~, C. T. A., since that account bas been approved by the Commissioner of Accounts and by the Court.
If the account is to be questioned,· it would seem that a suit
would· have to be brought to surcharge and falsify the same.
The papers and pleadings in the present chancery cause does
not mention this question and the commissioner will not question the account as approved.
·
· '' Counsel for 'Minnie Muse further called attention to the _
Commissioner that the notes and debts which were turned
over to Minnie Muse and accepted by her were of doubtful
value and that the amount of $2,202.50 which is shown in the
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final account which was filed, was accepted by Minnie Muse.
There is nothing to show whether this amount was the face
value of the notes or whether it was an appraised value of
the notes. It is only stated that the notes are of doubtful
·
value.
'' An appraisement and inventory was made of the estate
of S. P. Muse and was filed in the Clerk's Office of this Court
and is recorded in Current Ac.count Book 74, page 214. The
commissioner does uot have before him the names of the
debtors who owed the several accounts turned him to Minnie
Muse nor the amonnt owed by the respective debtors. Further this was approved by the Commissioner of Accounts and
by the Court and the Commissioner has taken no other position than that they were accepted at the value of $2.,202.50
nnd for the reason heretofore stated this would have to be
considered by the Commissioner as a credit on the specific
bequest.
"The will of S. P. Muse devised to Minnie Muse the real
estate for her lifetime and Minnie Muse took charge of all
of the real estate owned by S. P. Muse and has propage 32 ~ ceeded to operate the same as life tenant and has
been receiving all of the rents from the land. It
is contend~d by counsel for the respondents that the rents
and profits from the real estate held by Minnie Muse under
the third clause of the will as life tenant should be taken into
account and charged as a credit against the $7,000.00 bequest
with interest: In fact, the respondents filed, through counsel,
a ·written request for the Commissioner to determine the rents
and profits and depositions were taken and a statement filed
by Minnie Muse showing the rents that she has received.
''The commissioner is unable to agree with the contention
·of the respondents. Minnie Muse had a right to the possession of the real esfate and the rents and profits therefrom under the will. Any creditor, or any person standing in the
position of a cre~litor, and Minnie Muse is treated as such, or
any of the :remainclermen had a right to file a petitio11 or suit
in Court setting up the facts and subjecting the land in the
hands of the life tenant to payment of the charge or deniand
of $7,000.00 aild interest or any other claim or charge against
the land. This the Tespondents did not do and all of the time
. the demand against the estate was drawing interest. All of
the land is intact· Pxcept for a small portion which has been
sold by and with consent of the remaindermen, and the Commissioner is of the opinion and holds that Minnie Muse held
the land subject to the charge against the same and still holds
it as such.
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"It is true that Minnie Muse happens to be in the position
of a creditor but this position might have been occupied by a
third party or some other person, and as this· would be true
as a third party, then it must be true as to Minnie Muse.
"It appears, as be1;etofore stated, that Minnie Muse, together with the remaindermen, have from time to time sold ofl:
a part ,of the real estate which was owned by S. P. Muse at
the time of his death and in which Minnie Muse held a life
estate. When this land was sold the value of the life estate
of Minnie Muse in the land was comm.utted and MiIJnie Muse
received her interest in cash and the remaindermen received
.
their pro-rata part. This is contended by counsel
page 33 ~ for the respondents, and they have requested· the
commissioner to credit the amount· that Minnie
Muse received from the sale of 'these properties against the
$7,000.00 bequest and interest. The commissioner does not
agree with this contention and does not allow any credit from
this source on the debt. Theremaindermen have clearly benefited by receiviu.g tlaeir portion in cash and if they had intended it to be a credit on the $7,000.00 bequest, they should
have have taken their share and paid to to Minnie Muse.
"The commissi'>ner calls attention to the Court that there
is ample real estate on hand at present with which to pay the
balance of the beque8t with interest.
''In view of the findings of the commissioner above, it would
appear that the following is a proper accounting for the parties as to the amount due Minnie Muse all of which is a charge
ag·ainst the real estate now held. by Minnie Muse for life
with remainder to the brothers and sister of S. P. Muse 'as
mentioned in his will and who are parties hereto.
Principal amount of bequest ..................... $7,000.00
Credits:
Cash paid by the Administrator ........ $2,141.14
Notes accepted by Minnie Muse . . . . . . . . 2,202.50

4,343.64

Balance .......................... $2,656.36
The balance above mentioned i\ $2,656.36, which bears
terest from July 22, 1939, to date at the rate of ·6%.

in-

'' The commissioner was requested by the respondents to
determine in addition to the above., the follo'W!ng matters:
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1. An account showing whether the rents and profits from
the real estate whereof S. P. Muse died seised and possessed,
and now held by Minnie Muse, will within a period of five
years discharge the balance, if any, fou1;td to be due by the
commissioner on tlle bequest of seven thousand dollars made
by S. P. Muse to :Minnie Muse, as set forth in the aforesaid
decree.
2. An account showing the rents and profits received by
Minnie Muse from the real estate devised to her by S. P.
Muse, deceased, ~ince the same has been in her possession.
page 34

~

"Siuce there is no evidence before the commis. sioner, other than what was testified by Minnie
Muse, as to what she has received from the crops it would
seem that in five years the rents and profits would probably
be sufficient to pay off the debt, however the commissioner
questions seriously the power of the court to perm.it real estate which was owned by a decedent at the time of his death,
fqr the payment of his debts.
"Where the debtor is living- and owns real estate, there ,is
a specific statute providing that if the rents and profits are
sufficient within five years to pay the liens against the real
estate, that the land may be rented, if not sold and the proceeds applied to the debt. This is not the case with an estate.,
which under the law has':to be settled as promptly as possible.
.
''It would seem to the conunissioner that the law would demand prompt settlement of estates and if. it were to be held
that real estate shall ,~onstitute part of assets of the estate
of the decedent, could be rented or it delay the prompt and
orderly settlement of estates and payment of claims and demands against the same.
''As to the inquiry requested of the rents and profits received by Minnie Muse from ihe real estate held by her for
her lifetime, there is an account filed by Minnie Muse attached
to the depositions showing the amount which she has received
so far as she can ascertain from her information, to which
the Commissioner refers the Court.
'' The commissioner is the refore of the opinion that the
Estate of S. P. Muse iR indebted to Minnie Muse in the sum of
$2,656.36 with inforest thereon from July 22, 1939, and that
this is a charg·e a~ainst the real estate which has been listed
in this report, and that Minnie Muse has a right to demand
that a sufficient umount of real estate be sold to satisfy ·her
claim and demand against the estate.
"The commissio11er submits the foregoing to the Court
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for its consideration and the commissioner has given considerable time, tlrnught and research to this matter and requests the Court to allow the fee as hereafter set
page 35 ~ out as compensation for his services.
''Given under my hand this the 1 day of Novemher, 1946.
(signed) LANGHORNE .JONES
Com~issioner in Chancery''
REQUEST FOH. .1.\.CCOUNTS' AND FINDINGS FILED
BEFORE CO.MMISSIONER IN CHANCERY.
'' To Langhorne Jones, Commissioner in Chancery:
'' The Commissioner in Chancery acting under decree entered in the above cause on the 7th day of February, 1946,
is requested, under the fourth item of the account referred to
him therein, to find ancl state accounts showing the following
matters:
'' 1. An account 8howing whether the rents and profits from
the real estate whct'eof S. P. :Muse died seized and possessed,
and now held by Minnie Muse, will within a period of five
years discharge the balance, if any, found to be due by the
said Commissioner on the bequest of seven thousand dollars
made by S. P. Muse to Minnie Muse, as set forth in the aforesaid decree.
'' 2. An account showing the rents the profits received by
Minnie Muse from the real estate devised to her by S. P.
Muse, deceased, ~ince the same has been in her possession.
W. B. MUSE
MATTIE B. MUSE
By Counsel
(signed) HENRY T. CLEMENT, Counsel.''
EXCEPTIONS OF W. B. MUSE .AND MATTIE MUSE TO
REPORT OE, COMMISSIONER IN CHANCERY
FILED NOVEMBER 9, 1946.
''Exceptions taken by W. B. Muse and Mattie Muse to the
report of Langhorne Jones, Commissioner in Chancery to
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·
whom this cause was referred by decree entered
page 36} herein on February 7, 1946, and which report was
filed on the 1st day of November, 1946.
'' First Exception: The said Commissioner w:as in error
in holding that there was not sufficient personal estate to pay
the bequest to the said Minnie Muse.
'' Second Excevtion: The Commissioner was in error in
holding that the rents and profits from the real estate whereof
S. P. Muse died seized and possessed during the years the
same was held by Minnie Muse was not a proper credit upon
the legacy of seven thousand dollars.
'' Third Exception : The Commissioner was in error in
holding that the funds derived by Minnie Muse from the sale
of lands and timber were not proper credits upon the legacy
of seven thousand dollars.
'
'' Fourth Exception: The Commissioner was in error in
holding that interest accumulated upon the said legacy to
Minnie Muse.
'' Fifth Exception : The Commissioner was in error in
failing to .find an account showing the rents and profits received by Minnie Muse from the real estate devised to her
by S. P. Muse, decea~'3d, since .the same has been in her possession.
'' Sixth Exception: The Commissioner was in· error in
failing to find that the rents and profits from the real estate
whereof S. P. Muse died seized and possessed and now held by
M:innie Muse would within a period of five years discharge
the balance if any found to be due upon the bequest of seven
thousand dollars aforesaid.
Respectfully,,
W. B. MUSE
MATTIE MUSE
By Counsel.

.I

( signed) HENRY T. CLEMENT, Counsel''
MONO COMES HERE
....... .
page 37 ~ EXCEPTIONS OF MINNIE MUSE TO REPORT OF COMMISSIONER IN CHANCERY
.
FILED NOVEMBER 9, 1946.
'' And the said 1\finnie Muse excepts to the Report of Langhorne Jones, Commissioner in Chancery, filed in this cause
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on the .23rd day of September, 1946, for the following reasons:
'' That the said Lang·horne Jones, Commissioner, allowed
as a credit against the principal bequest of $7,000.00 to the
said Minnie Muse, an item of $2,141.14 alleged to be cash
paid the said Minnie Muse by Maggie Rorer, Administratrix
of the estate of S. P., Muse, and further allowed as a credit
against said principal bequest of $7,000.0Q, the sum of
$2,202.59 ·alleged to he notes accepted by the said Minnie Muse,
the total credits of $2,141.14 and $2,202.50, amounting to
$4,343.64, as allowed by said Commissioner.
'' That the allowance of $2,141.14, the amount of cash paid
Minnie Muse by l\faggie Rorer, Administratrix is erroneous.
That this amount of $2,141.14 was taken from the report of
Maggie Rorer, Administratrix and included an item of $424.75
that was advanced bv Minnie Muse and in no event should
said bequest be subject to that credit of $424.75 and also included $1,184.75, that being the amount collected from the
1938 tobacco crop which said ,sum of $1,184.75 was a specific
bequest to the said Minnie Muse by the terms of the will, r f
the Second Item, of eaid S. P. Muse, and the said.Minnie Muse
excepts to said Repo1·t allowing the sum of $2,202.50 alle.2:ed to
be the face value of certain notes accepted by the said Minnie
Muse. The said Minnie Muse here asserts that certain notes
were turned over to her which were conceded to be of doubtful value, and the said Langhorne Jones allowed the full face
value of said notes amonnting $2,202.50. And the said Minnie
Muse here asserts that in no event should an amount greater
than the amount actua11v collected by her be allowed as a
credit against said 1Jequest of $7,000.00 and the said Minnie
Muse here submits an itemized statement of said notes showing the face amount and the amount collected.

Face Amount Amoitnt Collected
Mrs. C. E. Hedrick $190.00
$190.00
page· 38 ~ E. B. Ricketts
298.00
289.50
Amy Bell Simpson
348.00
167.22
Herndon
275.00
229. 72
932.00
780.68
F. M. Payne
150.00
125.00
:M:artlm Hall
30.00
.00
Jack Doss
112.50
.00
S. P. Jefferson
60.00
.00
B. K. Hedrick
295.00
295.00
Tom Clement
$2,077.12
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. "That the said Minnie Muse has revised the statement of
the said Maggie Rorer Administratrix of the said S. P. Muse
and has taken into consideration the total of all amounts received by the said Minnie Muse including the amount of the
notes referred to above. and the total amount received by the
said Minnie Muse mrn,unting to $3,973.17 from which said
amount, the expenses and cost of administration, have been
deducted, said amount of expenses and cost of administration
amounting to $1,851.81 which, deducted ·from the total amount
of the assets of the estate of the said S. P. Muse, amounting
to $3,973.17, would leave a balance of $2,121.36 as the correct
amount to credit said bequest of $7,000 with, which would
leave a balance of $4,878.64 together with legal interest on the
same from the 22ml day of July, 1939, as the true and correct
amount due the said Minnie Muse on account of said bequest
of $7,000.00.
''That the said Minnie Muse here incorporate as a part of
this exception as "EXHIBIT X" an itemized statement of
the Revised Statement of the said Maggie Rorer, Administratrix of the estate of the said S. P. Muse and asks that the
same be incorporated as a part of this Exception just as if
the same were herein set out at large from which it can be
seen that said bequest of $7,000.00 would be entitled to a total
credit of $2.,121.36 and would leave a balance of $4,878.64 due
the said :Minnie Muse with legal interest on the same as aforesaid.
(signed) MINNIE MUSE
by (signed) E. C. HURT, JR.,
her Atty."
Oct. 1, 1946.
_
The following· is a statement filed as a part of
page 39 } the f oreg·oing exceptions of Minnie Muse:
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"A REVISED STATEMENT OF THE TRANSACTIONS OF MRS. MAGGIE
RORER, ADMRX. OF THE ESTATE OF S. P. MUSE, DECEASED:
Dr.
Cr.
1938
•
June 1 By Cash, Wm. Smith, Atty. Will & Walter Herndon's note
$17.60
Aug. 1 By Cash, Wm. Smith, Atty. F. M. Payne on note
31.00
Oct. 17 "
"
"
"
" Mrs. C. E. Hedrick on note
100.00
"
"
"
" Jack Doss, on wa.ITant
Oct. 22 "
10.00
11
Oct. 24 "
"
"
"
E. B. Rickets note in full
289.50
"
"
" Will & Walter Herndon on note
Oct. 26 "
"
43.50
Nov.· 4 "
"
"
"
" Jack Doss on note
5.00
"
"
"
" Will & Walter Herndon on note
Nov. 22 "
30.00
"
"
"
" Amy B. Simpson on loan
Dec. 22 "
18.88
1939
Jany. 2 By cash Div Bank of Chatham
5.00
To cash paid Clerk fees
30.30
"
"
" Funeral expenses
424.75
"
"
"Dr. R. W. Bennett acct.
114.00
"
"
" N. E. Clement, Atty. fee
50.00
245.00
' "
"
" Tombstone
"
"
" Wm. Smith, Atty. fee
31.15
207.82
"
"
" 1938 ta.,es
To cash paid for hauling tobacco
42.72
Mch.11 To Admrx. commissions
112.85
Mch.11 By cash on hand inadvertently left
out of former statement of adm'x
May 1 By cash from Wm. Smith attorney rent
By cash Wm. Smith attorney debt collections
By'note of Bill Simpson
By note of Hemdon
By note ofF. M. Payno
By note of Martha and Charles Ha 11
By Tom Clement
To cash paid for roofing for house and barn
To cash paid roofing for stable
To cash pa.id shop accounts
To cash pa.id wagon repair
To cash paid plow points, etc.
To cash paid grass seed
To cash paid for fencing
To cash paid for wheat fertilizer
To cash paid for plant bed cloth
To cash paid for blade for mower
To cash paid for tobacco fertilizer
To. cash paid for ordei: of publication
To cash paid all and final clerk fecs
To cash paid H. T. Clement, Comr.1 final Acc't.
To cash paid N. E. Clement, atty. Ice

1,700.00
6.27
28.80
167.22
229.72
780.68
125.00
295.00
78.55
16.50
32.15
15.00
10.00
12.00
23.75
5.20
3.75
2.50
332.52
14.25
7.05
5.00
35.00
Sl,851.81

Amount received by Minnie Muse
on $7,000.00 bequest

$3,973.17

2,121.36
$3,973.17 S3,Q73.17

page 40
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'' This statement is taken from the two reports
filed in the Clerk's office of Pittsylvania County,
Virginia. The receipt of $424.75 has been deleted since this
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amount ·was paid by Mrs. Minnie Muse to settle funeral expenses. Likewise the sum of $1,184.75 received for rents was
deleted jince by the terms of the will Mrs. Minnie Muse was
given the rents for the term of her life. Other ·adjustments
made covered the actual amount received for notes instead
of the face value. Three of said notes being considered
worthless from memorandums made by William Smith, Atty.,
who held the notes· for collection. 2 notes being listed at appraised value.''
DECREE OF DECEMBER 19, 1946.

'' This cause came on this day to be heard on the papers
formerly read; on the report of Langhorne Jones, Commissiner in Chancery, duly filed in the Clerk's Office of this
Court on the 1st day of November, 1946; on the exceptions
to said report filed by W. B. Muse and Mattie Muse; on the
exceptions to said report filed by Minnie Muse and was argued
by counsel.
.
'' On consideration whereof, the Court doth overrule the
exceptions of W. B. Muse and Mattie Muse in part to the report of Langhorne Jones, Commissioner, and doth sustain
the said exceptions in part as hereinafter set out, and the
Court doth sustain the exceptions of Minnie Muse to said
report to the extent hereinafter set forth.
'' And the Court, proceeding to determine the questions of
law raised by the exceptions of W. B. Muse and Mattie Muse
to said Commissioner's report and the exceptions filed by
Minnie Muse to said report as the judgment of this Court,
doth adjudge, order and decree as follows:
"FIRST: That in accordance with the provisions of the
first clause of the will of the decedent, S. P. Muse, it was the
intention of the said S. P. Muse to give his wife, Minnie Muse,
$7,000.00 in cash, said sum being in addition to the other specific bequests made the said Minnie Muse, and that the personal estate of the said decedent, S. P. Muse, being
page 41 ~ the primary fund, from which said gift and bequest
of $7,000.00 is to be paid, is insufficient to pay the
same. That said specific bequest of $7,000.00 together with
interest at the rate of 6 per cent per annum from the 22n
day of July, 1939, until paid, constituted a charge on the real
estate owned by S. P. Muse at the time of his death, in accordance with the provisions of the ter s o a e ee enter
in this cause on Fel}ruary 7, 1946, e Court doth accor mgly
so decide, adjudge, order and decree that said bequest of

•
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$7,000.00 be and the same shall be subject to the following
credits, viz: ·

•

(a} A credit of $2,077.12 as of January 1, 1940, which said
sum. of $2,077.12 represents the aggregate amount of the
several notes actually collected by Minnie Muse as shown by
an itemized statement of said collections filed with the Commissioner's report by Minnie Muse.
(b) And the Court doth further allow as a credit against
said bequest of $7,000.00, the amount of $1,184.75 as of the
1st day of July, 1939, which represents the amount of rents
and profits from the 1938 tobacco crop as shown by the re-,
port of Maggie Rorer, Admrx. of the estate of S. P. Muse,
which the Court is of the opinion is a proper credit against.
said bequest of $7,000.00, and the Court doth accordingly so
.decide, adjudge, order and decree.
"SECOND: And it further appearing to the Court that
the said Minnie Muse advanced the estate of S. · P. Muse
$424.75 on the 2nd day of January, 1939, to pay -the funeral
expenses of the said S. P. Muse, and the Court being of the
opinion that the said Minnie Muse is entitled to recover said
sum of $424.75, with legal interest on the same from the 2nd
day of January, 1939, against the estate of S. P. Muse, the
Court doth accordingly so decide, adjudge, order and decree,
and doth accordingly award judgment to the said Minnie
Muse for said amount of $424.75, with interest on the same
from the 2nd day of January, 1939, until paid, against the
estate of the said S. P. Muse.
''THIRD: And the Court being of the opinion . that the
several amounts paid Minnie Muse from the proceeds of sale
of certain real estate, which it appears was sold by agreement of parties and also certain timber sold by ag·reement of
parties, owned by S. P. Muse at the time of·his death, is not
a proper credit against said bequest of $7,000.00
page 42 ~ as contended by W. B. Muse and Mattie Muse in
their exceptions to said Commissioner's report,
since the several amounts paid the said Minnie Muse represented her commuted life interest in accordance with the nrovisions of Section 5131 of the Code of Virginia, the Court is
of the opinion that said amounts are not ,proper credits
against said bequest of $7,000.00, doth so decide, adjudge,
order and decree .

•
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'' FOURTH : And the Court is further of the opinion that
the rents and profits collected by Minnie Muse from said
real estate, owned by S. P. Muse at the time of·his death, are
not proper credits against said bequest of $7,000.00 as contended by vV. B. Muse and Mattie Muse, in their exceptions
to said Commissioner's report, since the Court is of the opinion that the said Minnie Muse was specifically devised the
rents and profits from all of the real estate, owned by S. P.
Muse at the time of his death, by the terms of the will of'
the said S. P. Muse, for and during the term of the natural
, life of the said Minnie Muse, the Court doth so decide, adjudge, order and decree.
'' And the Court doth ratify, approve and confirm the report of Langhorne Jones, Commissioner,, in all other respects
wherein the same is not modified or overruled by the terms
of this decree.
''FIFTH: And it appearing to the Court that it will be
necessary for a portion of the real estate, owned by S. P.
Muse at the time of his death, to be sold to satisfy the balance due on the specific bequest of $7,000.00 to Minnie Muse,
the Court doth accordingly so decide, and doth adjudge, order and decree that E. C. Hurt, Jr., be and he is hereby appointed Special Commissioner for the purpose, and after
having advertised the time, place and terms of sale for at
least te;n days by handbills posted in the neighborhood, shall
proceed to sell the following described real estate owned by
S. P. Muse at the time of his death, or so much thereof as
may be necessary to pay the amount due Minnie Muse at
public auction, on the premises, on the terms of one-third of
the purchase price to be paid in caf?h, ai1d the balance in equal
installments of one and two years, with interest from date
of sale, at 6 per cent, or, all cash at the option of the purchaser, said lands being· briefly described as follows:
(a) All that certain tract of land in Staunton
page 43 ~
·
River District, known as R. H. Miller Farm'' containing .180.8 acres, and accurately described in a certain
deed of bargain and sale from J. S. Adams, Trustee, to S.
P. Muse, dated 17th day of March, 1933, and recorded in Deed
Book 216, page 15.
(b) All that certain other tract or parcel of land in Pigg
River District, on Pigg River, Adjoining the lands of Blair
and others,. containing 73' acres and known as the "Bruce
Davis Farm'' and being the same tract of land conveyed the
late S. P. Muse, by David T. Williams, Trustee, by deed dated
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21st day of February, 1927, and recorded in Deed Book 196,
page 298.
(c) .All that certain other tract of land in Callands Magisterial District, on the road leading· from Mnseville to Olive
Branch, on the waters of Crooked Creek, adjoining the lands
of J. H. Oakes, Lon Jennie Cook and others, and containing
53 acres, and being the same tract of land conveyed_ the late
S. P. Muse by Louella Cook and B. R. Cook, by deed dated
19th day of March, 1927, and recorded in Deed Book 196,
page 451.
(d) All that certain other tract of land in Callands Magisterial District known as the '' Arthur Carter and Ophelia
- Carter Land'' one tract containing 39% acres, and one tract
containing 91/s acres, and being the same lands conveyed the
late S. P. Muse, by Wm. Smith, substituted Trustee, by deed
dated 28th day of April, 1934, and recorded in Deed Book
219, page 162.
( e) All that certain other tract of land in Callands 1\fagisterial District on Sandy River, adjoining the lands formerly
owned by 0. S. B. Yeatts, Mary Rigney and others, and containing 122 acre·s, more or less, and being same land conveyed
the late S. P. Muse by Wm. Smith, substituted trustee, by
deed dated 9th day of January, 1935, and recorded in Deed
Book 223, page 541.
"In making the sale by said E. C. Hurt, Jr., Special Com..:.
missioner, of the several farms directed to be sold, the said
Special Commissioner, is hereby authorized and vested with
full and complete authority to sell the same in the order that
he thinks most advantageous. And if, in the opinion, the
lands should be surveyed the said Commissioner is hereby
authorized and empowered to employ a competent surveyor
and have the said lands, or, any one of said land, surveyed, if
in his opinion the same is proper.
·.
"But before proceeding to execute this decree said Commissioner shall enter into bond in the penalty of TEN THOUSANp DOLLARS ($10,000.00) with security approved by
the· Clerk of this Court, and conditioned according to law.
'' .And said Special Commissioner shall report.''
page 44 } State of Virginia,
, County of Pittsylvania, To-wit:
I, E. E. Friend, Clerk of the Circuit Court of Pittsylvania
County, Virginia, do here~y certify that the foregoing is a
correct copy of that portion of the record directed to be
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copied in the chancery cause of Minnie Muse, et al.~ v. Roy
:Muse, et al., upon agreement of counsel for Minnie Muse and
counsel for "\V. B. Muse and Mattie Muse, made pursuant to
the provisions of Section 6342 of the Code of Virginia of
1942.

I do further certify that a notice of the intention of W. B.
Muse and Mattie Muse to apply for a transcript of a part of
the record in said cause was duly given to the opposing counsel through their counsel.
Given undor my hand this the 6 day of February, 1947.

E. E. FRIEND,
Clerk of the Circuit Court of Pittsylvania
County, Virginia.
A Copy-Teste :
M. B. WATTS, C. C.
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