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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6037

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday the 27th day of November, 1964.
JOS;EPH 0. HUTCHISON,

Plaintiff in Error,

against
J. RODNEY KING,

Defendant in Error.

From the Circuit Cour:t of Fairfax County
Arthur W. Sinclair, Judge

Upon the petition of Joseph 0. Hutchison a writ of error
is awarded him to a judgment rendered by the Circuit Court
of Fairfax County on the 12th day of June, 1964, in a certain
proceeding then therein depending wherein J. 0. Hutchison
was plaintiff and J. Rodney King was defendant; upon the
petitioner, or some one for him, entering into bond with sufficient security before the clerk of the said circuit court in the
penalty of three hundred dollars, with condition as the law
directs.
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PETITION FOR ATTACHMENT.
Yo~r Petitioner, J. 0. Hutchison, respectfully shows unto
the honorable Judges of said Court:

1. That the Defendant, J. Rodney King, is justly and
truely indebted to the Petitioner· in the sum of Four Thousand, One Hundred Six and 80/100 Dollars ($4~106.80) which
amount was due and payable on approximately the lOth day
of September, 1961.
2. That the indebtedness is due by reason of oral contracts
entered into between your Petitioner and Orlando King, agent
for the Defendant, J. Rodney King, in which your Petitioner
agreed to furnish and place 17,300 square yards of sod for .the
Defendant, J. Rodney King, and in return the said Defendant
agreed to pay 40¢ per square yard, the total amounting to
$6,920.00. The Petitioner furnished and placed the 17,300
square yards of sod as agreed in the oral contracts. To date
the said Defendant has paid your Petitioner $2,813.20 and
$4,106.80 is still due and owing from approximately September 10, 1961.

•

•

•

•

•

Mar. 12, 1962.
THOMAS P. CHAPMAN, JR.
Clerk, Fairfax County, Va .

page 24
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GROUNDS OF DEFENSE.
Now comes the defendant, J. Rodney King, bv counsel, and
· files his grounds· of defense as follows :
·
1. The defendant entered into a sub-contract agreement
with the petitioner for the petitioner to furnish, deliver and
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place sod on the Dulles International Airport access road for
the sum of forty cents ( 40¢) per square yard according to
specifications and satisfaction of the contracting officer.
2. The defendant agreed to pay the petitioner each month
for the amount of sod laid and accepted by the engineers.
3. The total amount of sod laid and approved by the engineers was 7,033 square yards for which the petitioner has
been paid in full the sum of $2,813.20.
4. No other sod delivered, furnished and placed by the petitioner w&s approved by the engineers in accordance with
said sub-contract agreement and the defendant, as prime contractor, was not paid except for the 7,033 square yards approved, and the petitioner is not entitled to any payment except for the approved 7,033 square yards.
5. Further, the defective sod was required to be replaced
or reseeded by the defendant at his expense.
Filed Apr. 20, 1962.
THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va.

page 46

~

*

*
ORDER.

This cause came on to be heard the 23rd day of April. 1963,
upon the papers and pleadings previously filed and evidence
was presented and testimony of witnesses taken in open Court
and the matter argued, and was further considered by the
Court upon Plaintiff's Memorandum of Fact and Law filed
.January 29, 1964. Whereupon by letter of opinion dated
March 3, 1964, the Court confirmed its opinion previously
·stated that Plaintiff's claim should be denied. Now, therefore,
it is
ORDERED, ADJUDGED and DECREED that Plaintiff's
claim is denied to which order Plaintiff, by counsel, excepts.
ARTHUR W. SINCLAIR, Judge.
Entered .Jnne 12, 1964.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To the Clerk of the Circuit Court of Fairfax County:
Comes now Joseph 0. Hutchison, Plaintiff herein, by counsel, and files this his notice of appeal from a final judgment
entered herein on June 12, 1964. The following assignments
of error are set forth:
1. The Court erred in entering judgment contrary to the
evidence heard and applicable law.
2. The Court .erred in holding the plaintiff had not fully
performed his obligations pursuant to the contract and in
failing to enter judgment for the plaintiff in the amount sued
for.
3. The Court erred in considering later sod damage to be a
failure of performance rather then a failure of warranty, if,
in fact, there was such a warranty and damage, and in failing
to require defendant to prove such a warranty, the breach
thereof, and damages sustained as a proximate cause thereof.
4. The Court erred in not entering judgment for the plaintiff for the reasonable value of the sod furnished by the plaintiff to the defendant.
5. The Court erred in failing to require the defendant to
prove the monetary damage sustained by him by way of offset to the plaintiff's claim for compensation, which was evidenced, in part, by the agreed contract price and which was
recoverable by the plaintiff based upon the theory of q1.tanl1Mn
meruit.

Filed Aug. 3, 1964.
THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va.
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Mr. Hazel: If Your Honor please, I have an amendment
I would like to request that The Court make in the pleadings.
The petition for attachment does not appear to specifically
request in the prayer interest from the tenth of September of
1961 and the costs of this action including the attachment
costs.
I would at this time request that The Court amend, allow
me to amend the amount, the petition to request interest from
September 10, 1961 and the costs of this action.
The Court: The motion is granted.
Do you gentlemen want to make opening statements f
Mr. Hazel:

page 5
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Apparently, based on the g-rounds of defense, the only question in the case is how much sod was put down. There is no
question about the price. There is no question about the other
details. It is only a question of how much sod was actually
furnished and put down by the petitioner .

•

•

•

..

page 6 ~

•

•

•

..

•

The Court: Mr. Lowe.
Mr. Lowe: If Your Honor please, substantially
page 7 ~ what Mr. Hazel said is correct with relation- to thr
grounds of defense.
However, it is not quite as simply as M1·. Hazel would lead
The Court to believe .

•

•

•

•
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Joseph 0. Hutchinson.
The quantity of sod which Mr. Hutchinson put down ori.
that job has no bearing on what he would be entitled to be
paid for inasmuch as it had to be approved by the project
engineer prior to payment.

•
page 8

~

•
So the question just boils down to how much sod did Mr.
Hutchinson place on this job, that was approved for payment
by the project engineer.
We believe that we will be able to prove to The Court that
the only sod that was approved for payment by the
page 9 ~ project engineer was a 7,033 square yards which Mr.
King paid Mr. Hutchinson for, as soon as it had
been approved by the project engineer.
That is substantially our case.

JOSEPH 0. HUTCHINSON,
the plaintiff was called as a witness in his own behalf and,
having been previously sworn, was examined and testified on
his oath as follows:
DIRECT EXAMINATION.
By Mr. Hazel:
Q. Would you state your name, please, sir~
A. Joseph 0. Hutchinson.
Q. You are the Plaintiff in this action, sid
A. Yes, sir.
Q. What is your business or occupation, Mr. Hutchinson~
A. I do landscape work, seeding and sodding work mainly .

page 10
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•
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•
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Q. Did there come a time in the year of 1961 when you discussed with J. Rodney King or his representatives a sodding
job?
A. Yes, sir. With his brother, I did.
Q. How did Orlando King identify himself to you 7
A. He told me his name and that he was doing the seed
work and the sod contract on the first section of the airport
access road.
Q. Did he come to talk with you or did you go to talk with
him?
A. He came to talk with me.
Q. As a result of your conversations with Mr. Orlando
King, did you feel that any agreement was reached between
the two of you with regard to sod work?
A. Yes, sir, it was.
Q. Do you remember when this agreement was reached, in
point of time?
A. Not the exact date. Somewhere around the first of June,
1961.
Q. What was the work anticipated by this agreement?
A. The work was to put the sod in the ditch areas on the
access road, that were so desiginated on the plans
page 11 ~ and specufications. I was to furnish and place the
sod. That was the total of our agreement.
Q. Who did you understand the King- Organization to be
as far as the hierarchy of contractors on the job?
A. Mr. King was subcontractor, similar position that I
usually occupied doing landscape work. I was to furnish this
material, put it in place for him.
Q. Would you tell his Honor just what that agreement was
as you understood it before you went to work on the job?
· A. It was to take any sod that was good enough from the
airport area and put in the ditch lines in a manner acceptable
to the F. A. A., I believe, was the inspecting authority. And
if that sod was not available on the airport, I was to' furnish
at the same price.
Q. What was that price?
A. 40 cents a square yard.
0. Did Mr. King, to your knowledge, have any crew or any
laborers or machinery and so forth for sod work available in
this area at that time?
A. No, he only had the men who were doing the seed work.
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•
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•

Q. After the agr.eement was entered into, what did you do
toward performance of the agreemenU Just start out with
that period of time and tell his Honor exactly how the job
progressed and what you did on the job.
A. We·furnished and put the sod in the areas designated by
the superintendent.
The inspecting authority had a man with my men each
day that we worked. We placed the sod in the ditch areas
that ·were to be sodded. This was done under very careful
supervision, even to the extent of having string lines in most
places marking these areas.
Q. Who supervised it? You say under careful supervision
-the supervision of whom, the King organization or the Government?
A. I believe it was the Government. It was not the King
organization; this was an F. A. A. representative or Amon
Whitney representative. I am not sure which office they were
from but there was an inspector with my men each day we
were on the job.
·
Q. Wh·o was Amon Whitney supposed to be?
page 13 ~ A. They were consulting engineers, I believe,
designers of the road.
Q. They were employed by the Government on this entire
project?
A. As I understand it, yes, sir.
Q. To your knowledge they were the supervisors of the project, is that a fair way of stating it Y
A. I believe so, yes, sir.
Q. Now, what was the detail of your agreement with regard
to the time that you were to receive payment Y
A. I was to receive payment each month for all sod put on
the job in an approved manner.
Q. Did you discuss with Mr. King any involvement that you
might have in Government negotiation with King or with
Langenfelder or any responsibility you might have for the
Government Y
A. I did tell him that since this work was being done out
of season, particularly, and since we had never made any
agreement or discussed in any manner any guarantee keeping
this material in place, that I wanted it thoroughly understood that we would not be responsible for the sod other than
putting it in place as the inspecting officer required.
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Joseph 0. Hutchinson.
Q. Did ther.e come a time when you received some money
at the end of the first month or two of this work?
A. Yes, sir.
page 14 ~ Q. Were you advised by Mr. King as to the basis
for your receiving that money?
A. He told me that this represented all the sod that had
been checked and estimate on this month's bill for sod. And
that when I questioned him because I had put more in than
this represented he said it had not been all turned in on the
estimate; that that was the only thing that he had to go by,
but I would get the remainder when it was officially checked
over by the engineers.
Q. Do I understand that there was a consulting engineer
on the job each day that you did this work?
A. There was an inspector. They were different individuals at different times so it wasn't any one man. That is
why I am not sure whether they were from Amon Whitney or
the F. A. A. directly. But they were with my men each day
that we worked. In some cases we could not put the sod in
place in an approved manner until we had gone back and
regraded and added top soil which was definitely not a part
of our agreement or contract.
Q. Was there any part of your agreement which anticipated
topsoil or regrading and that sort of thing?
A. None at any time .

page 15

•

•
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•

~

By Mr. Hazel:
(~. Mr. H11tchinson, did you follow this project on through
the summer¥ When did you actually start on the work and
the approximate time f
A. It was in June.
Q. What is the proper season for soddingt
A. Well the season depends somewhat on the contracting
authority. There are different limitations. Genpage 16 ~ erally, September the first, after .Tune firRt.
Q. After June first f
A. After June first.
Q. IR proper?

10
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A. Is proper in the seeding and sodding.
Q. You had indicated that this was not a proper season for
putting sod down T
A. Different government and contract authorities will give
a little bit different dates. But they said that they wanted
to do it a little ahead of time in order to complete the project.
Q. So you went to work and started putting down sod.
Woud you tell his Honor exactly what you had to do on
this job from the time you first went to work until the time
that you left it, not specific yards necessarily but in type of
problems that were involved?
A. We had to put the sod in and in several cases we had to
go back, reshape the ditch and replace some sod that washed
out.
I told Mr. King I felt this was not part of my contract but
in some small areas I did not mind doing it. But after it
washed out maybe two or three times, I saw the futility of
doing this out of season and explained that much to Mr.
King.
page 17 ~ Q. When was the last time that you worked on
this job when you felt it was completed?
A. It was the latter part of July. At that time they said
they would not do any more sodding until after September.
I don't know who gave the order but they did stop sod work.

•

•

•

•

•

Q. At what time during the year of 1961 did you consider
your work bad been completed T
A. When I put the last sod in and they said they would not
put any more in.
Q. Do you remember when that was in point of timeT
A. I don't remember the exact date. Approxipage 18 ~ mately the latter part of July or the first of August. I am not real positive.
Q. I hand you this document. Can you identify that, sir?
A. This is a copy of bill I sent to Mr. King after repeated
verbal requests for some settlement bad been in vain.
Q. What is the date on that bill T
A. Excuse me, December 2, 1961.
Q. Does this represent the total amount, $4,106.80 which
you are claiming is now due you as a balance on this job?
A. Yes, sir, it is.
Q. In the total amount of sod put down part of which was

Joseph 0. Hutchison v. J. Rodney King
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Joseph 0. Hutchinson.
paid for and part of which remains to be paid for was 17,300
square yards, is that correct?
A. They were my figures, yes, sir.
Mr. Hazel: If Your Honor please I would like to introduce
this as Plaintiff's Exhibit.
The Court: Exhibit Number one for the Plaintiff.
(The document referred to was marked Plaintiff's Exhibit
Number one for identification.)
page 19

~

By Mr. Hazel:
Q. Did you and Mr. King, either one of the
Messrs. King, di·scuss your billing after .Tuly of

1961¥

A. I discussed the settlement and the measurement several
times with Mr. Orlando King. He told me that they were
waiting for the official measurement and the figures from the
Government surveys. At such time they would make final
settlement with me. Each time I talked to him about it, he
said it would be within a matter of weeks.
Q. When did these discussions occur?
A. When I would meet him or look him up on the job, :first
when he was completing this particular job and later on in
the fall when be. was working on, I believe, a section contracted for by Burkholder and Burkholder near McLean.
Q. Do you remember what months of 1961 this would beT
A. October and November.
Q. How many times during the fall of 1961 did you contact the Kings on this matter?
A. I am sure of at least five or six times.
Q. Did you attempt to get in touch with either of the Kings
during the fall of '61 unsuccessfully?
A. I called Mr. Rodney King's residence hut he was never
at home.
Q. Have you attempted to contact Mr. Rodney King· or Mr.
Orlando King since December of 1961 with a regard to this
bill?
page 20 ~ A. Yes, I believe in January of '62, I called Mr.
Orlando King and he told me I should call Mr.
Rodney King, which I did. He was not home again.
Q. Where did you attempt to contact Mr. Rodney KingT
A. At his home phone number in Georg-etown, Delaware.
The number was given to me by his brother.
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Q. Were you ever able to contact him?
A. No, sir.
Q. How many times do you anticipate you called there and
tried to contact him?
A. I am sure of at least three.
Q. During the time prior to the filing of this attachment,
did anybody in the King organization or in the Government
for that matter, indicate to you that they felt any of the
sodding was unsatisfactory?
A. They never said anything about it being unsatisfactory.
Q. Now, would you tell his Honor how you arrived at the
17,300 yards which you are billing for on the exhibit that
has been submitted?
A. I measured the length of the areas and took several
cross sectional measurements of each area that we sodded.
Did this with a eommercial measuring wheel which I use in
measuring all sod areas in my business.
Q. Does the 17,300 yards represent the surface
page 21 } area that was covered bv sod or does it represent
the number of yards of sod that you hauled in to
the job?
A. My estimate would be it re-presents at least three thousand yards less than was put on the job.
Q. The 17,300 then represents the ·surface area that was actually covered with sod?
A. Yes, sir. Some areas once and some areas twice, three
times.
Q. That was the final figure of ground surface T
A. Ground surface only. Yes, sir.
Q. Mr. Hutchinson, I show you this letter, co-py of a letter
on the stationery of Mr. King. Can you identify that?
A. Yes, sir. This is a copy of a letter that was delivered
to me after, sometime after I had started the job.
Q. What did you understand that to be when you received
it?
A. That it was a confirmation of our price agreement on the
sod delivered in place.
Mr. Hazel:· If Your Honor please, I would like to introduce this.
The Court: Exhibit Number 2 for the Plaintiff.
(The document referred to was marked Plainti:ff's· Exhibit
Number 2 for identification.)

Joseph 0. Hutchison v. J. Rodney King
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Joseph 0. Hutchinson.
page 22

~

Mr. Hazel. That is all I have at this time, Your
Honor, I may wish to call this witness again in re-

buttal.
The Court : Very well.
Mr. Lowe.
CROSS EXAMINATION.
By Mr. Lowe:
Q. Mr. Hutchinson, have you ever seen the original of this,
this being a copy1
A. Yes, sir, that is copy of letter I got from Mr. King.
Q. You signed it and gave it back to him?
A. Yes, sir.
Q. You signed this letter 1
A. I believe so, yes, sir.
Mr. Hazel:
Mr. Lowe:
at the bottom.
The Court:
Mr. Lowe:
accepted it.
The Court:

I believe that is the one I introduced.
The difference being that this has an approval
You want it in evidence?
Yes, sir, with the note that he signed it and
Exhibit Number 1 for the Defendant.

(The document referred to was marked Defendant's Exhibit Number 1 for identification.)
page 23

~

By Mr. Lowe:
Q. I think on direct examination, Mr. Hutchinson, you said that this was a confirmation of your earlier
agreement, is that right?
A. Yes, sir.
Q. And that you would be paid in accordance with this
letter when the sod that was laid was approved by the Corps
of Engineers, is that right, or by the engineers on the project1
A. Yes, sir. That was discussed with Mr. Orlando at the
time I signed the letter.
Q. That letter, as you say, dated dated June 12?
A. I believe that's correct.
Q. Now, do you recall the date you started etodding?
A I do not know the exac.t date, no, sir.
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Q. It actually was the 13th of June, the day after this letter was written¥ Or at least dated, anyway?
A. I do not recall the exact date.
Q. But the 13th of June would be approximately the date
that you started¥
A. It was the early part of June, yes, sir.
Q. Now, this was your agreement with the King firm, that
you would do this sodding in accordance with specifications
and that you would be paid monthly on approval
page 24 ~ by the engineers. Isn't that right¥
A. It would be put in, in an approved manner
and I would be paid every month for all sod put in. That was
our verbal agreement with Mr. Orlando King.
Q. That is not what that letter says¥
A. Not exactly. That is what I pointed out to you.
Q. You signed that letter, didn't you Y
A. Yes, sir.
Q. So that didn't you have a discussion with Mr. King
down in Mr. Robinson's office, that you are aware in these
kind of contracts, having been familiar with it, that Government sometimes is very slow in paying and prime contractors
were slow in paying and that because of your financial situation you couldn't carry a job such as this until the government
decided they wanted to pay for it or until Mr. Langenfelder
did. Wasn't there a conversation similar to that?
A. I do recall telling him· basically that I had to be paid
for the material put in every month.
Q. So then on the basis of that conversation, weren't you
told just what this letter substantially says, that rather than
have to wait for your money that the King firm would pay
you the minute that the job was accepted by the accepting
authority. Isn't that right?
page 25 ~ A. I was told that I would be paid each month
by Mr. Orlando King.
Q. With the qualification that it was accepted, isn't that
correct?
· ·
A. That the work would be put in in an approved manner;
not that the job would be finally accepted.

page 26

~

•
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Q. You don't know whether there were inspector·s there all
the time this work was being done or not, do you?
Now, Mr. Hutchinson, you fully understood this sod was
to be laid in a satisfactory and acceptable manner before you
were entitled to payment, didn't you?
A. Yes, sir.
Q. The fact of the matter is, in the early part of this work
where you had one storm, you actually went back and replaced
the sod, didn't you?
A. I did several times, yes, sir.
Q. Because you felt that was your responsibility to do the
job in such a way that it would be approved by the approving authority and that is when you would get paid. Isn't that
correct?
page 27 ~ A. Would you repeat that, sir?
Q. I say, because you understood, the reason you
went back and replaced this sod wa·s because you realized
that you were not entitled to payment for it unless it was put
in, in such a manner and state so that it would be appr<>ved
by the approving authority, you did understand that, didn't
you?
A. No, sir, I told Mr. King I would repair a few pieces
of sod that were roughed up by the water. This was on an
area that had formerly been seeded at the begjnning of the
job.
Q. Now, Mr. Hutchinson, I think you testified that on several occasions you went back and put the sod and replaced
the sod which you say you were the only one who was doing
sodding there, that you replaced the sod and that apparently
nobody had to tell you to do it because you said everything
was satisfactory. You went back on your own and replaced
that sod, isn't that correct? I think thHt is your testimony?
A. I did at the beginning where the seeded areas and already been put in place, yes, sir.
Q. I don't quite understand what you mean by "seeded".
You replaced sod you had originally laid T
A. Yes, sir.
Q. So that it was areas that had been specified,
page 28 ~ you said, laid off by string or some other manner,
and that ·sod was put in there and some how or
other it deteriorated for some reason or other, storm primarily, I presume, and you went back and resodded that area,
didn't you?
A. That's correct.
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Q. You went hack because you felt it was your responsi.
bility to do that, isn't that correct Y
A. Yes, sir.
Q. Mr. Hutchinson, when did you take the measurements
of this sod which is the basis of your claim here?
A. At different times during the progress of the work. We
would measure an area after it had been completed.
Q. How soon after it had been completed Y
A. Sometimes the same day. Sometimes the next day.
Q. But it was current, is that right Y
A. Maybe sometimes a week or so later.
Q. But it was pretty current, is that correct Y
~. Yes, sir.
·
Q. Do you remember the last day that you were in there
laying sodY
A. You mean the date of the last day?
Q. Yes, do yon remember what date it was Y
A. No, I do not remember exactly the last date.
Q. I think you testified it was the latter part of
page 29 ~ July, is that right!
A. I believe it is the last of July, approximately
Q. Now, then, if you made these current measurements of
the sod, if you made them the same day and then some deterioration set in for some reason, that would go into your
book as ·sod that you had laid, isn't that correct Y
A. After I had measured it, it could be, yes, sir.
Q. So, the fact that you measured it doesn't necessarily
mean that that particular bit of sod would have been approved
by the approving authority, isn't that righU

Mr. Hazel: If Your Honor please, I don't think that the
question anticipates what Mr. Hutchinson said that he was
doing. Did he approve Y Mr. Lowe ought to be more specific
about what he means. Approved, approved as it was laid on
the ground or approved for payment by the Government at
some future date.
The question seems to me awfully vague about what '' approved'' means. Maybe Mr. Hutchinson understands it but
if he doesn't I think Mr. Lowe ought to tell him what he
means by ''approved''·
The Court: You want to clarify the question Y
Mr. Lowe: I am talking about approved for payment. I
think that letter. says, when it is accepted by the engineers
that he will be -paid.
page 30 } What I am talking about is approved and accepted.
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The Court : Go ahead.
The Witness: Mr. Lowe, our agreement~
Mr. Hazel: · If he is talking about .approved and accepted
by the engineers at some future date I don't think that was
the agreement with Mr. Hutchinson.
The Court: Mr. Lowe is speaking of this paragraph in the
letter: We will pay each month currently accepted by the
engineer.
Mr. Hazel: That doesn't say approved for payment. That
just says turned in and accepted.
The Court : If you want to use the word accepted.
Mr. Hazel: There may actually be a difference that will
come out.
The Witness: Mr. Lowe, we had to put the sod in, in an
approved manner. Otherwise, they would not allow this sod
to be placed. This happened several times we had to put in
top soil before we could continue with the sod area. This was
discussed thoroughly with Mr. Orlando King. The letter
clearly states that any decisions relative to the job was up to
him.
I said, now, I am putting the sod in for you in lieu of you
doing it. I am not putting it in to be accepted six months from
now by the engineers or anyone else. It was to be
page 31 ~ put in, in an approved manner, on that date. Ther_e
was no guarantee, either written or verbal that I
would do anything to the sod to maintain it. There was no
maintenance clause anywhere. There was never any in our
discussions. I was furnishing and placing the material. And
that was our agreement purely and simply with Mr. Orlando
King. I pointed out this sentence in the letter, and be said,
well, I concede your point, that is actually all you are doing
is putting the sod in. We do not expect you to maintain it.
By Mr. Lowe:
Q. But you did expect it to be accepted, didn't you, accepted for payment?
Mr. Hutchinson, wasn't this whole conversation t'hat you
had primarily developed from the standpoint that yon could
not afford to carry a large debt which would be created by
payroll, purchase of sod, and carry that debt for the length
of time which you in your experience knew that it took the
Government to actually go through all its 1600 vouchers and
all these various things, that you were very much aware of,
and that this whole discussion was primarily developed from
the ~standpont that Mr. Kng would pay you every month for
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the amount of work that you had done which was accepted,
accepted by the engineers?
A. That was not our discussion. Mr. Orlando
page 32 ~ King and myself, we had, it was simply, .as I
stated, that I was to put the sod in, in an approved
manner. And that we did. It had to be according to plans
and specifications. Had to be so much top ·soil and ditch had
to be shaped a certain way.
Q. Mr. Hutchinson, are you trying to say that you were
to be paid regardless of what happened to that sod, whether
it was 12 hour later, 24 hours later, or whether it be ten days
later, if the sod wasn't satisfactory, didn't stay the way it
should stay and had to be replaced 7
A. Definitely, sir. I would never have put it in at that time
of year in that dry top soil for that kind of price. If I had
to guarantee, it would have been impossible.
Q. Mr. Hutchinson, tell me why, tell The Court, excuse me,
why is it that in June, and in July, that you voluntarily went
back and replaced this sod that had washed out. If you had
no responsibility for tha.t, why did you do it?
A. I was simply trying to help Mr. King. The first areas,
as I told you before, that we sodded and went back and
patched up, involved maybe 25, 40 or 50 yards of sod material
to replace these areas. Then they wanted us to replace several ditches that washed out.
Q. Mr. Hutchinson, have you ever seen this document?
A. I don't recall it, sir.
Q. You don't know what that is?
page 33 ~ A. It states that it is ·sod that is washed out.
Q. Y<>u personally-! know what this states hut
you are not personally familiar with this document, is that
right?
·
A. No, sir.
Q. Until the latter part of July, when you put this Kocl
down, have you any idea of your own lmowledge how mu<'h
of it was washed out~
A. Not quantity-wise, no, sir.
Q. Area-wise~ Or percentage-wise?
A. At different times, I know there were several thousand
yards that were at least partially washed out.
.
. .
Q. Would you say that from one story there was as much
as 75 percent of it washed out'
.
A. There were two ditch areaR that I recall that washed
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out later, after we had a storm. I would say ran from .sixty
to seventy-five percent.

page 34
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The Court : What were you seeking from these people,
Mr. Hutchinson 1
The Witness: Are you addressing me 1
The Court: Yes.
What were you after in your discussions with
page 35 ~ Mr. King?
The Witness: It has been niore or less my custom to take the engineer's figures on seeding and sod areas
and this is what Mr. Orlando King told me. would be forthcoming each time I talked to him; within a week or two, that
they were measuring up the final areas. And I was willing
to take the fig-ure of the engineer. This I do all the time in
Federal and State road projects. They survey all the areas
seeded and all areas sodded.
By Mr. Lowe:
.
Q. At that time, Mr. Hutchinson, you weren't making any
claim on Mr. King for payment for X number of square yards
of sod for the work you performed under this agreement for
Mr. King, were you T
A. I did not give him any exact yardage because I was waiting for the engineer's report. That is what they were waiting for.
Q. Is it possible that Mr. King was waiting for the same
thing, is that right T
A. That is what he told me each time, yes, sir.
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page 37 ~

By Mr. Lowe:
·Q. Mr. Hutchinson, you did make an attempt to ascertain
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from somebody how much sod had been accepted, did you not?
A. I made an effort to find out if this job had been completed, checked out, yes, sir, because I was told so often that
my settlement was based on this.
Q. You actually called Langenfelder's office in
page 38 ~ Baltimore, did you not, and tried to ascertain what
your position was in the matter with relation to
Langenfelder, King and yourself; isn't that correct?
A. Either me or my lawyer did, I believe, yes.
Q. Mr. Hutchinson, you have been in the sod business for
ten years. It is not abnormal to lay sod in the summer time,
is iM
·
A. No, sir.
Q. It is practically a standard practice, isn't it?
A. It is on some projects. On commercial work it is.
Q. Beg pardon 1
A. On commercial work it is, yes, sir.
Q. What would be the difference between commercial and
any other kind of work?
A. Any type of State or Government authority always has
certain dates and specifications which are more strict than
the average commercial builder goes by.
Q. What differentiation are you making between laying
sod in one place and laying sod in another place during the
period which you agreed to lay this sod 1
A. Simply this: The top soil during that period, we were
sodding only the ditches, ditch line·s. We weren't sodding
complete bank. It was very dry. That top soil was like powder. It had no base whatsoever. And it was impage 39 ~ possible to keep either the to-p soil or the sod in
place in a ditch line during this period of real hot,
dry weather.
Q. Now, Mr. Hutchinson, though, when you had this discussion with Mr. Orlando King and accepted this job, at least
that part of June you were aware of what the problem was.
·
were vou not 1
A. No, sir, not in June. It wasn't that hot and dry ..
Q. Well, didn't you lay the biggest -part of this sod in .Tune?
A. It was laid in June and J ulv. I do not have the break
down of the amounts and dates bnt we stonped becanse of
this dry weather. I told Mr. King that we would not -put any
more sod in until it was clearly understood and he had
checked to make sure it was all rig-ht with his brother and
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with the Government Agency that I would not be responsible
for trying to sod areas that had not been seeded. It was
approximately a week before he told me to come on and put
some more sod in, that they did not expect me to be responsible for it or maintain it.
Q. Not being responsible for maintaining it, what do you
mean by maintenance? Cutting it?
A. Replacing these areas that would wash out had never
been part of the bargain. I had him on notice doubly because it was just the wrong time of season to put. the sod in.
Q. So, it was too dry and then it washed out, is
page 40 ~ that what you are saying?
A. Some areas did wash out.
Q. How long did this dryness you have been talking about
last?
A. Sir?
Q. How long did this dryne·ss, this dry topsoil, how long
did that last?
A. I am not sure when it rained and when it didn't. That
was in 1961. I know it lasted during the period that we put
the sod in, for a large part of the time .
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page 41 ~

RE-DIRECT EXAMINATION.
By Mr. Hazel:
Q. Mr. Hutchinson, what does this line in the
letter, what did Mr. King's letter, that you were
to furnish, to deliver and place the ·sod as per the specs and
to the satisfaction of the contracting officer, and then on
into the next para~aph it says, we '11 pay you each month for
the amount turned in a.nd accepted by the engineer.
Q. What does that "turned in and accepted" mean to you
as it appears in that letter?
A. I would think it would mean for the amount turned in
that we placed on the job.
Q. At the time that letter was sent to you. vou and Mr.
King, according to your testimony, bad a discm:;sion about
.what this acceptance meant.
page 42

~
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Would you tell his Honor what it says, what you felt it
meant as a sod man, as an expert in it, when you agreed to go
ahead on that job ·on the basis that what the .engineer turned
in was accepted was paid for.
Mr. Lowe: Your Honor, I object to the question on the
ground that the document speaks for itself and that the word
"accepted'' is a very clear English term and. what it means
to Mr. Hutchinson now that he· testified to it, I think, is very
clearly stated there. I don't feel it is relevant.
The Court: I think the contract might he ambiguous but
I think we have been over this on direct examinapage 43 ~ tion and cross examination.
Mr. Hazel: Mr. Lowe picked up the ambiguity,
if there was any. He says accepted and paid for. I don't find
"Paid for" in there.
I withdraw the question, if you feel we have been over it
before.
By Mr. Hazel:
Q. Mr. Hutchinson, as this matter developed during the
course of the summer, did you find occasion or feel the need
to write another letter to Mr. King qualifying your position
at all, or restating it or in any way discussing the matter?
A. I thought it should be further clarified to Mr. Rodney
King because I had· never had any contact with him.
In. fact, when he mailed this letter dated June 12-I assume he mailed it-it was delivered to me a week or two
later through the hand of Mr. F. W. Robinson in Herndon.
He mailed it directly to me.
Q. Your dealings on the spot were with Mr. Orlando King?
A. Only one I ever met or ever talked to or ever dealt with.
I did go on the a;ssumption that his letter said, he was in
charge of the job and any decision would be up to him.
Q. I show you another photostatic copy of a letter. Would
you identify that?
page 44 ~ A. This is a copy of the letter that I sent to
Mr. King.
Q. To Mr. Rodney King?
A. Rodney King.
This was shown to Mr. Orlando King before I mailed it to
Rodney King.
·
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Mr. Hazel: If Your Honor please, I would like to introduce this.
The Court: Exhibit Number 3 for the complainant.
(The document referred to was marked Plaintiff's Exhibit
Number 3 for identification.)
By Mr. Hazel:
Q. Mr. Hutchinson to your knowledge did anybody ever
do any work in the way of laying sod other than you~
A. As far as I know, no one.
Q. Does this amount represented, $4,108 or $4,106.80 still
remain due and payable~
A. As far as I am concerned, yes, sir.
Q. You never received any of that sum.
A. None.
Q. Mr. Hazel: I have no further questions.
The Court: All right, sir, you may step down.
* .

page 45
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was called as a witness by and on behalf of the plaintiff, and,
having been previously sworn, was .examined and testified on
his oath as follows:
DIRECT EXAMINATION.
By Mr. Hazel:
Q. Would you state your name, please, sir~
A. Frank J. Quish, Jr.
Q. What is your profe,ssion, sid
A. I am a Civil Engineer, sir.
Q. How long have you been a Civil Engineer~
A. Degree from Johns Hopkins in 1952.
Q. Who are you now employed with~
A. I am with Amon and Whitney, Consulting Engineers,
main office, New York City.
Q. What is your position with Amon and Whitney?
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A. I am what they call an office engineer, sir.
Q. In that position, and in your employment with Amon
and Whitney, have you had occasion to represent the Government in connection with the certain contracts in connection
with the airport access road as it is commonly known here·
in Fairfax?
A. Yes, sir. Our client in this particular project
page 46 ~ is the Federal Aviation Agency~ We are supervising the construction .of this particular project
which happens to be the Dulles International Airport and airport access highway.
Q. It would be fair to summarize your position as being
that of supervising engineers f
A. That's correct.
Q. Now, in your position as representative of the Government, do you have the responsibility for supervising the dayto-day as well as the final supervision whether or not the
work is being done properly 7
A. That's correct. We have to take the project plans and
specifications and see to it that they are abided by. We do
that for our client. That is the F. A. A.
Q. You are the present supervision of that task, is that
correct?
A. As the office engineer I represent Amon and Whitney.
Q. Now, Mr. Quish ,are you familiar with th'.:' contract for
sodding?
A. I am, sir.
Q. On this airport access road 7
A. Yes, sir.
Q. If I understand it correctly, the prime contract on that
particular portion of the job as well as probably some others
was Langenfelder and Sons T
page 47 ~ A. That's correct.
Q. Langenfelder suhcontracted the landscaping
work to a gentleman known as J. Rodney King, is that correct?
A. That's correct.
Q. Now, are you familiar with the fact that Mr. King then
in turn employed a man known as Joseph Hutchinson, J. J.
Hutchinson, to do some sod furnishing and some sodding
~ut

.

A. Yes. I am familiar with that fact.
Q. During the course of the actual laying of the sod, do you
have inspectors on the job on a daily basis?
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A. Yes, sir, we have inspectors covering all phases of
the construction work. ·
Q. Do these people go right out in the field and work with
the men that are doing work and so forth Y
A. They are fieldmen, yes, sir.
Q. They are field workers Y
A. Field inspectors.
Q. What is their task on the job like the sodding jobY
What type of. things would they doY Would you tell his
Honor exactly what they are there for and what they are likely to do during the course of the dayY
A. Basically. they are Amon and Whitney representatives
in the field. They are to see to it that the contractor, or subcontractor, as you will, does the work that he is
page 48 ~ responsible for in accordance with the spect=~ which
in this case we abide by the Virginia Department
of Highways specifications. As I said before ,they are out
there on a day-to-day basis, not necessarily there every minute of the time but it is their responsibility to see that the
work is completed in a satisfactory manner.
Q. Now, what is their authority, for examplu. if the work
is not being done properly Y
A. It is their authority to see to it that the contractor does
do the work in accordance with the plans and specifications.
Q. Would it be correct to state that where it is not done
in accordance with the plans and specifications that they
would halt the work or require it to be changed or in someway
brought in accordance with specifications Y
A. They have that authority.
Q. At the end of each day's work it would then be fair
to ·say that the work that had been done during that day
would be acceptable to those inspectors, is that correct!
A. At that particular time, yes.
Q. It would have been done in accordance with the specs
and in an acceptable fashion or it would not have been allowed to continue, is that correct Y
·
A. That's correct.
page 49 ~ Q. Now, have you in your files and figures and
in your tabulations any total figure on the amount
of sodding that has been finally approved on this particular
jobY
A. In the case of sodding, we have on record and in accordance with the specifications, the amount that was authorized and accepted on behalf of the Government.
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Q. How much ·SOd was accepted by the Government?
A. Our records show that the :final figure amounts to 18,796
square yards of sod.
Q. Does this mean that the Government finally paid for
that much sod 7
A. That is correct.
Q. Now, did anybody else, to your knowledge. do any sodding on this job than Mr. Hutchinson, anybody other than Mr.
Hutchinson~

A. Not to my knowledge.
0. Would vou have known if anvbodv else had done any
sodding~
·
·
.
·
A. I would hope so because certainly we would have to
know what was going on before we would be authorized to
pay for that or, I should say, authorize payment for it. We
do not pay directly. We only· authorize for payment certain
items paid by the Government.
Q. You have at my request and at Mr. Lowe's
page 50 ~ request prepared a little summary of what your
:figures were, is that correct 7
A. That is right, sir.
Q. On that summary vou stated that 7,033 square yards
were approved directly. What does that mean, the approved
directly, as you intended it to he interpreted 7
A. Approving directly simply means this, that in the case
of sodding, where you place sod, you have to worry a bit
about the elements. namely, storm, rain. and there· is a possibility of sod washing out. Specifications state that only
sod which is acceptable and in place will be paid for. Consequently. if, after a certain amount of time, if the sod holds,
by which I mean after the elements or rain storms or what
not, still there, acceptable, growing, green, we consider it
good.
If that portion after a certain amount of time and at the
time of final measurement, was good, we accepted it as such
and decided to pay the 7,034 square yards.
Q. Now, do I understand correctlv that there is a circumstance as approved for payment and there is a]so a eircumstance known ws approved by the eng-ineer or by the inspector on daily basis as it is put in place?
A. That's correct. He can approve the positioning of it on
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a day-to-day basis. However, the final payment is
again in accordance with the specifications and
measured, actually measured after the particular
item has been completed.
Q. That approval would be the approval for final payment?
A. That's correct.
Q. As opposed to approval that it was being done by, in
accordance with the specifications for doing the work¥
A. That's correct.
Q. And that is what :vour im;pector to the joh every rlay iR
looking fod
A. That's correct.
Q. In this little summary, you indicated that there is a 10,165 square yard amount that was approved as final matter,
as part of the 18,000 some-odd. What do you mean by that,
approved by replacement of sod 1 What does that 11,000
yards, what happened to that and why did you hold it up and
why did you finally approve it?
A. At the time of the measurement, that sod was in place,
10,166 square yards. Ho•vever, subsequent to that, washouts occurred and the particular sod was lost and again, in
accordance with the specifications, the contractor a.:,o-reed to
replace any sod that was washed out. He came
page 52 ~ back at a later time, realizing that he had replaced
it. Measured it and decided it was good enough
to be paid for nuder the contract provisions.
Q. When you .say ten thousand yards, does that mean that
every inch of those ten thousand yards was washed completely off the bank or does that merely mean that in 1those
sections of the project to the alleged ten thousand yards there
were areas of deteriorative sod or something like that¥
A. Simply unacceptable. Some of it could have sunk. Some
of it could have washed out. At the bottom of the lower end
of some of your ditches, you may have wash where it gathers
the sod. In other words it is washed into one pile at the bottom which of course is not acceptable to the Government.
So, therefore, it would have to be replaced.
Q. Do I understand the whole ten thousand yards was
completely gone or were just portions of it¥
A. The entire amount was unacceptable and had to be replaced.

page 51
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Q. Was unacceptable but it could vary as to what unacceptable meant Y
A. Different degrees, ye.s.
Q. Now, this also shows in that 10,796 square yards, a 1,596
yard measurement that you indicate was apparently paid for
on the basis of sod, but you indicate that it was seeded in lieu
of sod as authorized by a letter in August of 1961.
page 53 ~ Would you tell his Honor what that 1,500 yards
that was seeded in lieu of sod, just how that came
about and what you mean by that?
A. In the areas that the contract definitely called for a
sodded ditch, they began to replace this sod and it was noticed
in the interim that where some seeding had taken place, there
was a very good growth of grass. We decided that instead
of digging up perfectly good seeded turf and replacing it with
sod, that we would allow that as a sodded ditch in lieu of the
actual sodding procedure; that is what is represented here.
Q. Taking these three figures, if I understand them correctly, the contractor was paid for 18,796 square yards of sod. He
was paid at the sod rate for that area of the surface of the
ground, is that right!
A. That's correct.
Q. That area, 1,596 feet, was paid for at a sod price but was
actually seeded and not sodded?
A. That's correct.
0. All the rest of the 18,796 square yards was sodded?
A. According to our records, that is true.
Q. Have you computed out what that 18,796 is, less the 1,596 that wasA. No, I haven't.
page 54 } Q. If I told you it was 17,196 yards that were
sodded, and approved finally for payment, does
that come out with vour mathematics?
A. Yes, it would.·
Q. Is this the paper that you prepared for Mr. Lowe and
myselfT
A. Absolutely.

Mr. Hazel: Mr. Lowe, do you wish to see it again before
I introduce it?
Your Honor I would introduce an exhibit, I would identify
it as sheet A.The Court: Exhibit Number four, I believe.
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(The document referrred to was marked Plaintiff's Exhibit Number 4 for identification.)
Mr. Hazel: I have no further questions of this witness.
CROSS EXAMINATION.
By Mr. Lowe:
Q. Mr. Quish, do you recall the first conversation that I
had with you relative to this problem that existed between
Mr. Hutchinson and Mr. King?
A. Only that there was a problem between the subcontractor and the .sub subcontractor.
page 55 ~ Q. Do you remember that I asked you at that
initial conversation whether you could tell me how
much of this work was seeded and how much was sodded and
you told me that at that particular time you could not tell
me that?
A. That's right, sir.
•
Q. Didn't you also tell me that you weren't particularly
interested in that because of this letter of August 13 by which
Langenfelder was to be paid to the sod basis for seeding?
A. That's correct.
Q. You weren't interested in what was seeded or sodded,
that you were just interested in what was finally approved
for payment T
A. That's correct.
Q. You told me that T
A. On the basis of the specifications.
Q. That's right.
So that initial conversation you and I had at that time you
just didn't know how much these areas were seeded and how
much was sodded T
A. I knew only of the total amount that would be paid for
under the sodding item, in accordance with our inspectors.
Q. You just knew that X number of dollars had been paid
for the area that was original specifications to be sodded,
isn't that correct?
·
page 56 ~ A. That'.s correct.
Q. Now, did you ever see this piece of paper?
A. Yes.
Q. What is the date of it?
A. It says at the top, as of 8/23/61.
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Q. That would be August 23. What does the captionA. Sod that i.s washed out.
Q. Now, Mr. Quish, when was this sod measured that you
referred to in the memorandum that has been introduced'
A. The actual mea.surement I believe took placeMr. Hazel: Would you repeat that?
The Court: When was the sod measured T
What was your answer?
Mr. Lowe: Hasn't answered.
The Witness: I am sorry, I will try to speak a little louder.
The sod actually was measured according to our records,
July 11, 1961 at which time the inspectors came up with the
figure, basic figure which I had to work from.
By Mr. Lowe:
Q. It was measured July 11, '61. Those are your figures,
is that correct?
A. That's correct.
Q. And on August 23, there was this much sod
page 57 ~ apparently washed out, is that correct?
A. I am afraid that date at the top of the sheet
is a little misleading. It might have been compiled that date.
In other words the sheet was compiled. Often times there
is a time lapse between actual measurement and the actual
completion inasmuch as the periodic statements for contraCtors occur at different times of the month.
Q. There is no measurement other than July 11 Y
A. That is the date that our inspectors came up with the
figures that you brought forth.
Q. Is that what you are bringing forth in that 10,000 square
feet?
A. That's correct.
Q. What about the sod that washed out on ,July 25, completely?
A. I say, the original measurements were made then. Then,
of course, there was a time there where we had to decide how
much had to be replaced.
Q. This figures is the July 11 figure T
A. That is when they went out and measured the overall
amount, ye.s, sir.
Q. I want to make this very clear: The figure you have
in this memorandum where you talk about the 10,000 square
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yards compiled here which you gave to Mr. Hazel
and myself is based on figures of July 11. Is that
right?
A. You se.e the overall amount was in .at the time it was
measured. That would be July 11. Mter that particular
time we had bad weather, might have had washouts and inspectors would go back from time to time and make .sure that
it had been replaced.
In the final analysis, that is what we come up from the re. cords that we have on file.
Q. All right. Then, it is true that in the early part of August, that there was approval by Mr. McCloud, your superior,
that these areas that were washed would be seeded, is that
correct, and paid for as sod Y
A. The authorized areas, yes, sir.
Q. The authorized areas. They would be paid for as sod?
A. Yes.
Q. When and who did this seeding?
A. The seeding was done by seeding contractor, I believe.
Mr. King, I think, was the seeding contractor.
Q. So isn't it possible, Mr. Quish, that this ten thousand
square yards which you are talking- about, measurement, being taken July 11, all that means is thRt these were sodded
areas that may have- been seeded and when the ispectors
went back, they couldn't distinguish whether it was sod or
seed?
·
A. Very definitely states in our records that
page 59 ~ thi.s was patch, patch work. Any seeding work
would have been referred to as such.
Q. Now, did you ever have occasion to be aware of complaints about sod in rolls and laying in the ditches Y
A. Sorry.
Q. Sod after washed out laying- in the ditches. Did your
inspectors come back and report that to you, your office?
A. Probably from time to time, yes. I can't say at any
definite time.
Q. Did you know who replaced, who cleaned up those
ditches and who -put that sod back?
A. I can't reallv -sav who definitelv did it. All I know is
that. of course we work throu~h tbe Prime contractor. He
was told that it was his re!;monsibilitv to see that the authorized areas were sodded and acceptable before -payment would
be made.
page 58

~
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Q Do you know the amount of sod that the prime contractor was told was acceptable and for which he received
payment?
A. He was told that-no, as far as the sod versus the seeding.
Q. That's correct?
A. We have only, as I said before, we have only mentioned
or talked to him about this 18,000 yard-plus fl.page 60 ~ gure. Of course, we go by the specifications and
it states ''in place'' sod acceptable, as directed and
accepted by the Government.
Q. .You say that this 10,000 square yards you are talking
about in here, as patch, what do you mean by that?
A. I simply mean to the best of my knowledge, in accord
with our reports, and what-not, that it was sod that was replaced.
Q. Can you tell me how long after this memorandum that
I showed you, being August 23, with sod washed out, how soon
after that were these areas accepted, this ten thousand square
yards?
A. The date on that probably would be sometime in early
August. I don't really know which exact date.
Q. According to this, Mr. Quish. the August 23, there was
all of this square yardage that was washed out at that time?
A. We had to have a basic figure to work from. That was
the basic figure of the amount that they figured was washed
out and had to be replaced. And our inspectors' reports
tell us that on a day-to-day basis, that that particular amount
was replaced or patched.
Q. You say you feel that this measurement was made in
early August. Yet, wasn't it early August that Mr. McCloud
wrote the letter to Langenfelder saying, because
page 61 ~ the sod had been washed out and seemed to have
been unsuccessful operation that they could go
ahead and seed?
A. Authorized areas.
Q. How could they make a measurement of ten thousand
square yards that had washed out in early Au~ust when the
area had to be seeded or the sod replaced and taken out of
ditches?
A. This .particular amount of ten thousand was arrivecl
at by taking the amount that is definitely shown as replaced
or patches and the remaining amount we allowed as sod although it was seeded in accordance with that Jetter of Mr.

.Joseph 0. Hutchison v. J. Rodney King

33

Fra.nk J. Quish, Jr.
McCloud.
Q. Actually, at the time that, not the time that you made
this memorandum, but at the time that these records were
being kept, it didn't make too much difference to Amon and
Whitney whether it was sod or seeded~
A. In accordance with the specifications, we have a method
of measurement and basis of payment that we have to abide
by, representing the Government. We were paying only for
sodded ditches. In the agreement ,as to whether seeded ditch
could be substituted for it or replaced, ditch substituted for
good sod ditch, that was superfluous, actually.
Q. That was agreed on in early August that it could be~
A. That was agreed upon by my superiors, that as far as
I know, July 7, I believe, Mr. McCloud verbally
page 62 ~ agreed that any remaining ditches, authorized
sodded ditches which had ,a good growth of grass,
need not be resodded but would be paid for on a sodded ditch
basis.
Q. Your sole basis for this ten thousand one hlmdred sixtyfive point eight figure is your records say was patched, is that
right~

A. That's right.
Q. You didn't take these measurements, did you~
A. No, I did not.
Q. You say these measurements were taken on July 11 ~
A. To determine the amount of sodded ditches authorized
for payment, the measurements were taken the 11 and 12 of
July, 1961.
Q. How much did you authorize for payment then, do you
know~

A. 18,000.
Q. That was for sod ditch on July~
A. We didn't authorize it for payment. We said that that
was the amount authorized for the job. Any other amounts
might have been deleted by the engineer or through mutual
agreement decided that sodded ditch was not needed in any
particular location.
Q. I want to clarify for the Court, Mr. Quish, because I
don't think we are talking about the same thing.
page 63 ~ As I recall the conversation that I had in your
office with you, when these specifications are set up,
and I think in this ease--correct me if I am wrong-there was
something like 38,000 square yards that were specified for
sodding-isn't that correct~
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A. Yes, sir.
Q. Then, actually, it ended up, however, with the project
engineer deciding that a considerable amount of that didn't
need to be sodded 1 Isn't that correct 1
A. Yes.
Q. And that actually the figure that the engineer would
allow sod payment for came down to about 18,000 square
yards, isn't that correcU
A. Yes, sir.
Q. What relation are these figures, the 18,000?
What I would like you to explain is, you are talking about
the authorized figures. We are talking about the actual
sodding that was done. Those could be two different things.
I am very much interested, I am sure The Court would be interested, in knowing exactly how this 10,165 square yards
was arrived at in here.
A. It was arrived at by going through our records wherein
it states on succeeding days that these particular areas were
patched up, resodded, and that is how we arrived
page 64 ~ at the 10,000.
Q. Do you have any of those records here?
A. I do not, sir. I only have the summaries.
Q. You can't tell me on what specific day any of this was
done?
A. I can give you some dates as to patching. I cannot tell
you exactly where the patching occurred.
For instance, on July 21, patching.
•July 25, general sodding.
Patching of sod that washed out, on 19, 21, and 24.
Q. What does that mean?
A. That means that the contractor was out replacing any
washed-out sod.
Q. Does that mean that it was replaced for acceptance and
it was accented?
A. If it held.
Q. Suppose it didn't hold?
A. And remained green.
Some of the sod was replaced two or three times.
0. Rut mv point is, this 10,000 figure taken from your records doesn't necessarily mean that sod was ever actually
accepted for payment, does it?
A. It was accepted when it was replaced, yes, sir.
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Mr. Hazel: I believe Mr. Lowe has asked the
witness that about .four times that I can recall
whether or not that was the sod that was accepted
for payment. I think it is becoming a little redundant.
Mr. Lowe: I think Mr. Quish 's answers to my questions
have been somewhat obscure and a little obtuse. I am trying
to get to the point of how he got this particular 10,000 figure
which I think is extremely important as the crux of this case.
The Court : If you don't understand it, go ahead.
The Witness: Basically-maybe I can clarify it-bascially, it is this: There is X number of square yards that were
called for by the engineer in accordance with the specifications
for the project. Our inspectors, on July 11. measured this
area.
page 65

~

By Mr. Lowe:
Q. That area is the area that you finally decided would he
sodded, correct~
A. That's corrrect. At that time, they found the 18,000
odd square yards of sod. Of course, due to the elements, some
of it was bound to wash out once or even twice and it did.
But upon the further reports, we found that of that 18,000,
7,000 of it luckily stayed in and did not have to be replaced.
But 11,000-some odd, let me get the exact figures hereQ. 11,000 on this memorandum.
·
A. Yes.
page 66 ~ We did find that 11,762, roughly, square yards
had washed out. So we instructed the contractor to
replace it with sod.
In the interim, there was part of that area that had grown
grass and we decided, and through a letter of Mr. McCloud,
that instead of having the contractor remove the seeded ditch
and replace it with a sod ditch, that we would pay him for
that area, not by seeding, but on a sodding basis. And the
reports showed day after day that eventually 10,166 square
yards of that sod had been replaced, thereby was acceptable
for payment by the Government.
.
However, 1,500 square yards we decided that we would accept on a sodded ba.sis inasmuch as there was a very good
stand .of grass.
Q. Do you know at what date this 10,165.8, was actually
accepted for payment 1
A. This was un ever-increasing thing. Obviously he did
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not go out and replace 10,600 square yards in one day so
we couldn't approve it in one day. We could only approve it
a little bit at a time.
Q. Have you got those periods, have you got those dates
as to when it was approved for payment?
A. Well, I actually, the contract has not been finaled out
yet.
page 67 ~ Q. I believe you testifiedA. Basically, I could say it was probably, we
agreed on paying him this 10,000 replacement sod in, sometime in August. Early August.
Q. 19611
A. Yes, sir. I would say roughly on this date.
Q. The work bad been completed, is what you are saying,
the worlr had been completed on Aug·nst 8, had been accepted
and approved for payment on August 8, 1961, is that what
you are saying?
A. I am saying that at that time our reports stopped. In
other words, there were no other report.;; on sodding activities
after that time.
Q. None of your figures are based on any figures after
August 8, is that correcU
A. That is true.
Q. They are all between June, .July 11 and August 8. that
is what you base this memorandum on,· is that correct?
A. That's correct.
Mr. Lowe: I have no further questions.
RE-DIRECT EXAMINATION.
By Mr. Hazel:
Q. Mr. Quish, do I understand correctly that the paper that
you were shown by Mr. Lowe-I don't know
page 68 ~ whether it is in evidence or not-tha.t was dated
August 23, of 1961, was really nothing morP. than
a compiling of figures that was prepared on that date or
dated on that date, and it was based on reports that had been
· gathered in the field on July 11?
A. That's correct. The notation of August 23, '61, is my
own notation. I put that date on there myself. I think it was
more or less of a routing date as far as the office work is
concerned.
I believe, as a matter of fact, I know, it has no bearing
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whatsoever on the date that the amount was actually measured.
Q. In other words, what it amounts to is that on July 11,
your man went out and ran an inspection to see how the .sod
job was coming along?
A. That's correct.
Q. During the three or four weeks immediately after that,
and prior to August 8, the 10,000-odd square yards that you
felt were not quite acceptable at that point were brought in to
a position where you were then willing not only to accept it
but to make payment for that amount Y
A. That is right.
Q. By August 8 of 1961, your records indicate that this
job was all closed up so far as the work. True, you
page 69 ~ .say there is still some contractual scraps going
on, but by August 8, of 1961 you were through
with the sod Y
A. That is what our records show, yes.
Q. As of that date, the figures in the little summary there
that you have titled Exhibit A and I believe is Complainant's
Exhibit 4, as of August 8, that. represented what had been
done?
A. That represents the amount that the engineer would
authorize for payment by the Government, yes .

•

•

•
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•

page 70 ~

J. RODNEY KING,
wa-s called as a witness bv and on behalf of the defendant
and, having been previousiy sworn, was examined and testified on his oath as follows :
DIRECT EXAMINATION.
Bv Mr. Lowe:
Q. Would you please state your name, Mr. King?
A .•T. Rodney King.
Q. What is your occupation, Mr. King?
A. Contractor.
Q. Where is your place of business Y
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A. In Georgetown, Delaware.
Q. Do you have a contract with C. J. Langenfelder and
Sons ·relative to Dulles Airport and access highway?
A. Yes, sir.
Q. What was the nature of that contract?
A. Seeding and sodding.
Q. What, primarily? What areas 1
A. On the access road to the airport.
Q. Who was in charge of the particular operation there f
A. My brother.
·
page. 71 ~ Q. What is his name?
A. Orlando.
Q. ·Have you ever met Mr. Hutchinson?
A. No, sir.
·
·
. Q. Did you .ever enter into an agreement with Mr. Hutch~son?
·
·
·
·
A. Yes, sir. I wrote a letter and sent to Mr. Robinson who
I bought all of our sup-pliss from for a couple of vears anrl
I sent the letter to ·hini because 1 wanted Mr. Hutchinson to
si~ a copy. I sent two conies. I wanted him to sign a copy
and leave it with Mr. Robinson.
·
. Q. Is this the copy of the letter that yon sent to Mr. Hutch"
inson?
·
A. June 12. yes, sir. I sent that from Cleveland. That is
not the signed copy.
Q. Was copy signed by both you and Mr. Hutchinson?
A. Yes, sir.
.
Q. Now, with whom did you have any discussions relative
to this contract with Mr. Hutchinson?
A. With my brother.
Q. Was your brother authorized to enter into agreements
.
without your approval?
A. No, sir, not beyond the extent of the letter.
page 72 ~ I talked with him very often on the phone. I called
him from Cleveland of an evening and talked with
him relative to the job and he didn't think it was necessary to get a bond or have Mr. Hutchinson give a bond being
as he was a local man and experienced man.
Mr. Hazel: I don't know what this has to do with the case,
whether Mr. Hutchinson had a bond, what the conversations
were between Mr. Rodney and Mr. O:dando King.
Mr. Lowe : I am perfectly willing to strike that. I did,n 't
ask anything relative to that.
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Don't volunteer information. Just answer my questions,
please.
By Mr. Lowe:
Q. Did your brother, Orlando, have any authority to vary
the terms of this agreement that you had entered into with
Mr. Hutchinson?
A. No, sir.
Mr. Hazel: There is no denial of any authority in the
grounds of defense. The grounds of defense admits that the
agreement was C'ntered into. It discusses, sets forth, pretty
much narrows the issue as to how much sod went into place.
I don't see what this witness in a discussion about the authority he or his brother had, has to do with the case.
Mr. Lowe: If Your Honor please, I think in direct examination of Mr. Hutchinson he stated that he
page 73 ~ had entered into somekind of oral agreement with
Orlando King.
The Court: Mr. Hutchinson stated that at one point he
ceased to lay any further sod. About a week later Mr. Orlando King told him to go ahead and lay the sod, that he
would be paid for laying it.
Mr. Hazel: We are going to get into an agency problem.
Mr. Orlando had all the transactions of the ag-en<W. There
had been no agency issue raised in this at all. I think it is
inadmissible to raise the question at this time as to whether
or not Orlando was agent authorized to operate and supervise this job.
Mr. Lowe: It seems to me that the plaintiff has already
raised the question. I didn't raise it initially. Initially the
plaintiff raised it himself.
The Court: Didn't Mr. Hutchinson testify· to that initially?
Mr. Hazel: I believe he testified to the conversation that
Orlando was the supervisor for King.
· The Court: There was nothing in the pleadings to indicate
to Mr. Rodney King that there might be any question about
a variance. of the original contract, was there? ..·
, , , .. Mr. H~:~.zel: Likewise nothing in the pleadings to indicate
that Orlando was not an agent of Rodney. ·
The Court. It seems to me that Mr. Hutchinson
page 74 ~ laid much stress in his testimony that he wasn't
going to lay any more sod because of the ·ground
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conditions out there. And so he went to Mr. Orlando King
who told him to go ahead, "We will pay you for laying it."
Mr. Hazel: Was Your Honor ruling that as a matter of
law Mr. Orlando King was not the authorized supervisor on
the job?
The Court: No, not at all.
Mr. Hazel: Just that this testimony would be admissible.
The Court: That's right.
Mr. Hazel: Note my exception, please, Your Honor.
By Mr. Lowe:
Q. Mr. King, how long have you been in the sodding and
seeding business?
A. About thirty years.
Q. How many jobs of this nature have you undertaken T
A. Well, I wouldn't know offhand, but I had· Friendship
Airport, Baltimore, and Dover Air Base, McGuire and Patuxent River. A good many big jobs.
Q. Doing this type of work?
A. Yes, sir.
Q. Now, Mr. King, inyour opinion, as an expert in this
type of work, is there anything unusual about laypage 75 ~ ing sod at that time of the year?
Mr. Hazel : He is not qualified as an expert in
this type of work. He says he does it. He wasn't here during this job.
The Court: I ·think the witness's testimony about the
years that he has done contracts of this type of work, type
of work he has done, is certainly equipped to testify.
Go ahead, Mr. King.
The Witness: That is the main reason for laying sod on
slopes and places where it is difficult to get a strand of grass
by seeding, because the cost of sodding is of course several
times more than the cost of seeding.
.Any place they think they can get a strand, they do not
·sod. But they sod any time of the year, any month of the
year. It is generally a practice to sod at any time.
By Mr. Lowe:
Q. Was there any particular har.ardous about sodding- in
this operation at the period that it was being done?
A. N:o, sir.
Q. Now, Mr. King. are you familiar with this letter here T
A. Yes, sir. This is a letter, copy of letter, from the en-
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gineer.s to Langenfelder and they transmitted a copy to me
as soon as they got it.
pagE-1 76 ~ Q. Did you have conversations with Langenfelder relative to this letter Y
A. Not directly, no.
Q. Do you know what the occasion of this letter was Y
A. Yes, sir. They were very unhappy about the progress
being madiel on the sodding. They had so many heavy rains.
Mr. Hazel. I would like to know who "they'' is?
The Court: Langenfelder he is speaking of now.
Mr. Hazel: If they are the ones he is talking about I think
somebody from Langenfelder should be in here to testify.
Mr. Lowe: I have somebody here from Langenfelder.
The Court: Objection sustained.
By Mr. Lowe:
Q. Mr. King, did there come a time when a decision was
made to satisfactory sodding on this job Y
A. Yes, sir.
Q. Do you know when that was?
A. Yes, sir. It was in the latter part of July. and they had
a meeting after the end of July. The final word, verbal, came
th/et first week in August. .
The letter is dated August i6, but we were already they
were already working on the work and told Mr. Hutchinson
that no more sodding would be done. He was, accordin~ to his
testimony. he was told that.
page 77 ~ Q. Mr. King-, is this the letter that you received
from Langenfelder Y
A. Yes, sir.
Q. Was this enclosed Y
A. Yes, sir.
Q. All right.
Mr. Lowe: I would like to introduce this.
The Court: Defendant's Exhibit Number 2.
(The document referred to was marked Defendant's Exhibit Number 2 for identification.
By Mr. Lowe:
Q. Mr. King-, do you know when your firm completed its
contract with LangenfelderY
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A. No, sir. I guess it isn't completed yet. I haven't received a "final" on it.
Q. It is still open?
.A. Yes, sir.
Q. Are you still working on it?
A. N-o. I didn't mean that. It is not likely that we would
have any more work to do. But final :figures have not been
compiled.
Q. But when was the last time that your firm worked on
this access highway?
page 78 ~ A. I don't have those :figures.
Q. Was it in 1961 or 1962?
.A. 1960, I guess, we worked late until the E:larly winter,
late fall.
Q. 1961?
A. Yes, sir.
Q. Do you know of your own knowledge whether you were
in that fall working on these areas that are the areas the sub. ject matter of this action?
A. Yes, sir.
Q. You were working on them?
,
A . .Yes ..sir, because the, where they seeded they had trouble, it was in the letter that we were to get· a stand of grass.
We had to reseed and put down chicken wire in some cases
and mulch to get a stand and then we were cleaning out
ditches where the sod had never been cleaned out of some of
the ditches where it had washed.
Q. Did your organization do that?
A. No, Langenfelder's men did it. They hackeharp:ed me
with it.
Q. What was this fod
A. Cleaning out the ditches where the sod hacl waslwd
down in the ditches and piled up in piles.
Q. Do you know whether or not this work that
page 79 ~ we are concerned with here this morning haR h(len
approved for payment or accepted for payment?
A. Know how mueb has been approv(lrl for payiiwnt? Y('S.
sir.
"Q. Do you know when it was approverl for payment?
A. Yes, sir.
·
Q. W'hen was ri.t approved for payment?
I am talking about this area that was to be soddf'd?
·A. You are talking about··
Q. Just that part of it?
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A. Yes, sir, yes, sir. Well, to start at the beginning, June
13 when Mr. Hutchinson started laying sod. He worked for
three days. There came a heavy rain storm and washed out
quite a bit of what he laid the first three days. Went on
through the month up to July 13, the time for the estimating
to go in, or for the quantities to be approved by the engineers. There was something like 10,126 yards, approximately,
had been laid of sod. But the rains had washed out half of
it. The engineers and Langenfelder agreed that fifty percent
was all they could okay for payment. That was 5,000 yards.
And I received notice of that after July 15 and I called home
and authorized check be given to Mr. Hutchinson for 5,000
yards, forty cents a yard. They did that. They gave him the
money for the 5,000 yards that was verbally approved in July.
I didn't get any pay for that. I didn't even get a
page 80 ~ letter about it. That was all verbal
It went on and after all this other took place,
th~ letter approving the seeding in place of the .sodding, and
because it was the 31 of August, it was dated, I got the number one statement and number one statement was dated August 15. I received it about the first of September. And they
had approved only 7,033 yards, total. That was 5,000 plus
2,033 yards. That left me owing Mr. Hutchinson another
cheCk for 800-some dollars which I authorized Orlando to take
to him.
Q. Since that date, have you ever had ·acceptance for any
sodding on this area T
A. Well, it came under the heading of sodding, yes, sir. I
had the total of 10,000-some-plus yards had been approved
hut there was not any more sodding done, after the last week
in July. What wa~ appro\·<'ll aH of August 15 was only 7,033
Yards.
· 0. Was Mr. Hutchinson back on the job after August 15T
A .. As soon as they got the word through, the verbal agreement to seed in place of sod, they notified Mr. Hutchinson of
that fad and tol([ him ther€' would be no mor€' sodding.
Mr. Hazel: I would like to ask who "they" is.
Objectionable question.
·
o
The Court: Is this something of your own knowledge or
..something that was told to you, Mr. King?
page 81 ~ The Witness: I was pretty mnch l"oncernP.d
about !it and_ I was keeping right up witll it all th£1
time.
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The Court: But this was told to you by someone in your
organization, is that correct 7
A. Yes, sir; it was either by letter or telephone conversations.
The Court : Do you have that person to testify?
Mr. Lowe: Yes, .sir.
The Court: All right.
By Mr. Lowe:
Q. Are you familiar with this document 7
A. Yes, sir.
Mr. Lowe: There isn't any question about the payments
that have been made 7
Mr. Hazel: No, sir.
Mr. Lowe: No use introducing these checks?
Mr. Hazel: I think it is credited on that by him~
The Court: ·Credit $2,813.20.
Mr. Lowe: That is the amount of these two checks.
By Mr. Lowe:
Q. Mr. King, will you please tell The Court what this piece
of paper is?
A. On .subcontract projects, the Langenfelders mail one
out every month as a rule, but on this job, it went
page 82 ~ from May 16 until August 15, 1961, before they
mailed me a check or mailed me an estimate or
accounting or what had been done. The only knowled~e I had
of what Mr. Hutchinson had done or that other work had been
done was solely just verbally, nothing in writing at all. That
was three months. This was marked, estimate number one.
It is the estimate which shows how much the engineers had
approved for pavment, the middle of August. I didn't actually get a check for any of this work he did until September, first of September.
Q. This is a statement sent bv the prime contractor to you
for thl'lt l)E'\'riod 7 Is that correct 7
A. Yes. sir.
0.. That iR dated for the period ending At1gust 157
A. Yes, sir.
The Court: Defendant's Exhibit Number 3.
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(The document referred to was marked Defendant's Exhibit Number 3 for identification.)
Mr. Lowe: I have no further questions.
CROSS EXAMINATION.
By Mr. Hazel:
Q. Mr. King I show you Plaintiff's Exhibit Number 2 and
ask you if that is the letter that you wrote to Mr. Hutchinson which, in your mind, set up the terms of this
page 83 ~ arrangement Y
A. Yes, sir.
Q. Would you read the last line of that letter, what in effect
is the third paragraph Y
A. Yes.
And any decisions relative to this job shall be up to my
brother, Orlando.
Q. What did that mean Y
A. Well, it meant stopping and starting.
Q. Did I understand earlier in your testimony to infer or
to state directly that Orlando was not authorized to start and
stop that job?
A. I said that he wasn't authorized to make any decisions
on the job relative to payments orQ. Did he make any decisions relative to payments Y
A. No, sir.
Q. As far as you know there wasn't any decisions that
was made by Orlando that wasn't fully in accord with the
statement in that letter, that Mr. Hutchinson was working
with, was there?
A. I don't know. Orlando took 'his orders from Langenfelder.
Q. That is what you told Mr. Hutchinson, he was the man
he was the boss man, didn't you Y
page 84 ~ A. Yes.
0. How many times did you visit this job in the
summer of 1961 Y
A. I wouldn't say.
Q. Were you ever there on that job between the date your
records indicated that Mr. Hutchinson started. June 12, and
Aug-m-;t 15 of 1961, were vou were on that job?
A. I probably wa-s on the job but I never met Mr. Hutchinson.
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Q. Were you ever on this job?

A.
Q.
A.
,Q.
A.

Yes, sir.
During this period yo.u remember being there?
I don't remember the exact dates but when I was.
It might have been you were never there?
I wouldn't say that.
Q. But you might not have been there, might you T
A. No. I wouldn't say that I wasn't there.
Q. What is your, what was your primary actiVlity in that
job? As I understood it, you are a landscape contractor, at
. least you were on that particular job f
A. Yes.
Q. Would it be fair to say that your primary activity that
your organization wa.s handling, was the seeding part of this
job? Isn't that what you were really there forT
page 85 ~ A. "\Ve had the, you can call it seeding if you
want or call it landscaping. We had Langenfelder's contract to fulfill for them, sodding and seeding.
Q. On this Defendant's Exhibit 3, which is apparently an
invoice that was sent to you by Langenfelder. there is an
item of $29,104 for seeding. That was work that you performed with you equipment and your men, wasn't itT
A. Yes, sir.
Q. That was really your prime area job T
A. Not any more than the sodding, no, sir.
Q. You were just, you were buying the sod wh.olesale and
Reiling it to the Government retail T
A. No, I was under hond to do the job, the complete job.
0. The sodding was an incidental item, wasn't itT
A. No, it was a part of the job. It was an integral part
of the job.
.
.
.
.
Q. How much did you reeeive for the sod T 1s this :figure
60¢ a -square yard correct T
A. I imagine it is somewhere around the correct price f
Q. Y.ou were paying Mr. Hutchinson 40 cents .a square
yard?
A. Well, we didn't ask him to do it anv cheape~. He made
his own price. He -has worked cheaper th~n that around
·
here.
page 86 ~ Q. You were .Elatis.:fied wi,th. the . pr:~ce, weren't
you?
·
A. We didn't try to get it dqne any cheaper.
Q. You didn't negotiate with Mr. Hutchinson at All did
you?
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A. No, sir.
Q. That was strictly Orlando '·s undertaking 1
A. Yes.
Q. Now, Mr. King, you heard the testimony of Mr. Quish
who was one of the engineers in charge for the Government
about what in effect was a time lag between the dates of these
reports, and the dates that the report information was actually gathered. Did you take that into account when you
paid Mr. Hutchinson in August¥ You say you paid him on
the basis of some August figures. Weren't they actually
figures that related back to July?
A. No, sir. Those, that is datedQ. Was Mr. Quish incorrect in his statement?
A. I don't know about Mr. Quish but I know about Mr.
Langenfelder. That is dated August 31.
Q. Was it your understanding of an agreement with Mr.
Hutchinson that he wasn't to be paid except as Mr. Langenfelder paid you?
A. Didn't say anything like that. I didn't ~et paid until
September. I paid Mr. Hutchinson twice before
page 87 ~ that.
Q. Wbat you got paid really didn't have anything to do with when you were to pay Mr. Hutchinson~
A. No, sir, nothing whatever.
Q. Now, is it your position that Mr. Hutchinson has only
furnished 7,000 yards of sod to that job?
A. Well that really didn't enter into it, how much he furnished.
Q. You say that there has been a payment approved for
18,()00 yards of sod. 18,000-plus.
A. Yes, sir. I have been paid for 18,000 plus
Q Your position is that you only owe Mr Hutchinson for
7,033 yards?
·
A. According to the engineers figures that the LangenfelderQ. How about your figures~ You are the man he is dealing
with.
A. I am taking my figures from them.
Q. Wbo did the 10,000 and some yards of sod that was repaired between July 11 and the eighth day of August? Who
did that?
··
A. I guess we did part of it.
Q. Did Mr. Hutchinson do some of it?
A. The 24th of July, they had a bad storm. And the en-
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gineers and Langenfelders went out on the job and they estimated 75 percent of all the sod that had been laid toQ. I didn't ask you that. Did you do any of it?
page 88 ~ Did your people do any sod work on that job? You
say they cleaned up such ditches where the sod
rolled up but did they do any sod work? Did your organization cut one single roll of sod and carry it out there and lay
iH
A. No, sir. No, sir.
Mr. Hazel: That is all the questions I have, Your Honor.
RE-DIRECT EXAMINATION.
By Mr. Lowe:
Q. Mr. King, in answer to Mr. Hazel's last question, your
organization did lay sod, didn't it?
A. Oh, yes.
0. When you were referring to you never cut?
A. I was waiting for that ouestion. They did lav sod. Tbev
picked it up out of the ditches and, because they were paid
to Pick it up.
Q. Isn't it true that the $9,000 figure is a charge back on
this item Y Here is the chargeback from Langenfelder for
that very labor?
A. I think every penny of that is labor.
Q. The relation to $10'
A. Yes, sir.
page 89

~

Mr. Hazel : I didn't hear the question.
Mr. Lowe: I asked him-

( The reporter read the question referred to.)
The Witness: Every penny of it.
By Mr. Lowe:
Q. Mr. King, in these particular papers, Aug-ust 15, tell me
this. These monthly estimates are the result of, are they
the result of the engineer's inspections?
A. Not the field engineers. Not the field engineers. That
is usually the chief engineer.
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Mr. Hazel: I would like to inquire as to what monthly estimate Mr. Lowe is referring to.
Mr. Lowe: The one we have been just talking about here.
The Court: Did you hear him Y
Mr. Hazel: No, I didn't.
Mr. Lowe: The piece of paper you were just talking about.
They call those estimates of work, estimates for payment.
Mr. Hazel: The invoice Y
Mr. Lowe: They call them estimates.
The Witness : They are right down to the last five minutes. Contractor tries to get every nickel that he can get in
that estimate. Because maybe he is working on borrowed
money and he wants every penny that is done up
page 90 ~ to and including August 15. And they get it, usually.
Mr. Lowe: I have no further questions
RE-CROSS EXAMINATION.
By Mr. Hazel:
Q. Did I understand you to say that this $9,216 which is
listed as another deduction on the Langenfelder estimate was
all a backcharge because of sod replacement Y
A. I said it was all labor. It was, I think, every nickel of
it was labor. You notice there is a retainage in here of $3,000
besides that.
Q. I thought the question was, was all that because of the
sod replacement?
A. I don't know the breakdown.
The Court: That mav have been the question. His answer
to the question was related labor.
By Mr. Hazel:.
Q. Do you have any records which show, records of your
own or your organization which show how much sod you all
actually picked up there and replaced or how much time you
spent at it or anything of that nature Y
A. We have records, notices, yes.
Q. Are you prepared to say today how much of this sod
you replaced Y
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page 91

~

A. No, sir, because I didn't think that was important. The only think I am co:p.cerned with is
what the engineers okayed and what they turned

in.
Q. So we can get it straight entirely, the engineers have
now okayed that 10,160-some square yards. That now has
been okayed?
A. This is 1963. I haven't been paid yet.
Q. Wasn't it okayed in August of 1961?
A. No, sir.
Q. Mr. Quish was wrong? He said he okayed it August 8,
1961?
A. It would have been on this estimate.
Q. That is a Langenfelder estimate. Mr. Quish is then
engineer?
A. It would have been on this estimate.
Q. But" other than that vou have no basis for saying it
wasn't okayed in August of 1961 T
A. This was all that was okayed August 15. I won't say
August 8. I will say August 15.
· .
Q. Was that 10,000 yards or any part of it okayed for payment in August of 1961 T
A. I don't know anything about the 10,000 yards. TherP
were only 7,033 yards. ·
Q. Is Mr. Quish wrong when he says that his office is the
engineer representing the Government, okayed
page 92 ~ 10,000 yards in addition to that 7,033, in Augm~t
of 1961, is he wrong or not?
A. He must be, if he didn't provide the records.
Langenfelder has these figures from the engineers.

Mr. Hazel: That is all, Your Honor.
Mr. Lowe: I have no further questions.

page 93

•

•

•

•

-

•

•

•

•

•

•

~

Joseph 0. Hutchison v. J. Rodney King

51

ORLANDO KING,
was called as a witness on behalf of the defendant, and having been duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
BY Mr Lowe:
·Q. Will you please state your name
A. Orlando King.
Q. Are you related to J. Rodney King?
A. I am his brother.
Q. Are you employed by Rodney King?
A. Yes, I am.
Q. Were you employed to work on a sub-contract on Dulles
access road, Dulles Airport?
A. Yes, I was
Q. Do you know ,Joseph Hutchison¥
A. Yes, I do.
Q. When did you meet Joseph Hutchison?
A. Well, it was the first part of June. Do you want me to
state how I met him?
page 94 ~ Q. What were the circumstances of your meeting, yes.
A. Well, I was on the job and he came to the job to see me
and talk to me about this sodding work we had to do, and
he stayed there quite a while talking-, and we got in his car
and went down to look at the sod that was available on the
airport for our use, and he talked about the quality of that
sod and all, and then he took me back from where he picked ·
me up.
Q. Was Mr. Hutchison soliciting work from you?
A. Yes, yes, he wanted the job.
Q. What was your position on this joM
A. Well, I was superintendent. I ran the work. I mean,
I didn't have anvthing to do with making any bargains or
anything like that-I ran the iob, the actual labor of it.
0. Do you own any part of this business?
A. No, sir.
Q. You are an employee of your brother?
A. That's right.
Q. Did you come to an agreement with Mr. Hutchison?
A. Well, he told me what he would do, and I said I would
take it up with my brother and be in contact with him this
weekend-! will take it up with him and we will see what
we can do.
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Q. Did you discuss the possibility of his working for you T
A. Yes. Yes, be told me what be would do the
page 95 ~ job for.
Q. You mean in dollars and cents 1
A. I didn't suggest the price; be suggested the Price.
Q. What was that, so-much per square yard of sod laid or
something- of that sort1
A. Well, fit that time he just told me, yes, what the price
would be-what be would do it for at that time.
Q. Did you have any conversation with him relative to payment?
A. Yes. Yes, of course, like I say, I told him that I would
take it up with my brother for approval, and so then when
I did, then I went-We got together on the :iob ag-ain the
following week-I suppose it was Monday the following- week
-because I got in touch with my brother on the weekend,
and the agreement was, he was to be paid as soon as the
amount was approved by the Contracting Officer, by the inspectors. When that amount was approved, then my brother
would pay bim, that he would not have to wait until mv hrotber got his check, and that that estimate went in the 15th of
every month. As soon as the Inspecting Officer Raid what
they were going to pay for on that estimate, then Mr. Hutchison would be paid that amount right away.
Q. Can you remember when Mr. Hutchison came to work?
Mr. King, if you have any diaries that were made
page 96 ~ on the job at that time, you are entitled to refer
to them to refresh your memory.
A. I do have. (Examining) He came to work on June 13th.
I have the station number and all where he started, but I
guess that doesn't matter.
Q. Mr. King, returning to this agreement, did you ever
tell Mr. Hutchinson that he would be paid for sod that waR
properly laid as soon as it was laid?
A. No, sir.
Mr. Hazel: If your Honor please, I believe that is a leading question.
Mr. Lowe: I asked him if he ever told him that.
The Court: Objection is sustained.
By Mr. Lowe:
Q. Mr. King; you stated that Mr. Hutchison came to work
on the 13th of June.

Joseph 0. Hutchison v. J. Rodney King

53

Orlando King.
A. Yes, that's right.
Q. How many days did he work in June, do you know~
A. He worked about two days and there came a bad storm
and washed out a lot, and that's about all he did work in June.
Q. Did Mr. Hutchison repair that work~
A. Yes.
Q. Did he raise any question about repairing that work?
A. Well, not too much at that time, not after
page 97 ~ the first time, not too much.
Q. Did he work in July~
A. Yes. Yes, he worked in July.
Q. Were there any other storms that you remember¥
A. There were three bad storms. The second bad storm0. Go ahead.
A. The second. bad storm was Julv 14th, and I have in my
notes- Shall I refld it as I have it written down T
Q. Yes, just testifyA. Well, anyway, it washed out a lot of sod including some
that had already been repaired. What had been repaired
washed out, too.
Q. This first storm came very shortly after Mr. Hutchison
started to work, did itT
A. The first storm did, yes, sir.
Q. Did you have any conversation with Mr. Hutchison relative to the replacing- of sod after the second storm T
.A. After the second storm T
Q. Yes.
A. He complained quite a bit about having to replace that
because he said he wa;s losing money on it, he couldn't just
keep on replacing it and letting it wash out and replacing it
ag-ain. He was quite sick about it.
Q. And you say that he told you he would lose money on
the job¥
page 98 ~ A. That's right, yes.
Q. Then, did he subsequently put more sod
down?
A. Well. he nut down a little after that, up until the 24th
of J ulv when thA third big storm came.
Q. The third big storm was the 24th of July?
A. Yes, sir.
Q. Do vou know what damage was done from that storm~
A Well, that was the worst one of the lot and that damaged
according- to the estimates and people that should know, 75
percent, three-fourths-
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Mr. Hazel: If your Honor please, I move that that be
struck. It's according to some estimate other than this man's.
The Court : Sustained.
By Mr. Lowe:
Q. To your own knowledge of this business, how much was
damaged?
A. I would say three-fourths of it was ruined completely,
everything that bad been done to that time.
Q. That was on the 24th of July?
A. Yes, sir.
Q. Did Mr. Hutchison do any work after that?
A. No, notQ. Did he come back on the job?
page 99 ~ A.· Well, he was there himself. He was there
himself but he did not do any more work there.
Q. Any of this sod that was washed out, was it recovered?
A. From the last storm?
Q. Yes.
A. No.
Q. Who repaired the damage after the last storm?
A. Aft~r the last storm?
Q. Yes.
A. We did.
Q. How did you do that T
A. We had to go in there and seed it and mulch it and Put
asphalt on it and also where the sod had piled up from water
washing down the ditches, we had to g'O in there and clean
those piles up because it was stopping the flow of the water.
Q. Who did that?
A. We did.
Q. With your own labor?
A. Well, at that time, yes.
Q. Do you know of your own knowledge the amount of sod
that was anproved for payment bv the Contracting- Officer?
A. Yes, sir. It was- Now, that's the final payment you're
speaking about, M of August?
page 100 ~ 0. Yes.
A. As of August, that was 10126 square yards.
No, no, wait a mjnutP-. 7.033 I meant to say, as of August.
Q. Do you kriow whether there was any further approval
for payment aftf'r that nate of August 15th?
A. Not that I know of.
Q. Mr. King, how long were you on this job?
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A. Well, we started- You mean, just pertaining to the
sod? TheJirst sod was laid June 13th and then you want to
know when I left? When I left the job was the last day of
work on the access highway, was November 9th.
Q. Do you know the length of time that you or your organization worked on these areas that were to have been
sodded, that is, after Mr. Hutchison left, I mean?
A. Yes, we worked 131 man hours and 20% hours with a
truck.
Q. That is, on the sodding areas?
A. .Tust on the sodding areas.
Q. And that.
A. Now, wait a minute. that's not re-seeding; that's not
seeding the new ditches he hadn't touched. That's just removing- sod from the ditches that he had done. That's removing- his sod, in other words.
0. Well, was there additional sod land that had been approved for seeding that you worked on beyond that?
A. Yes, what we went in and seeded and put
page 101 ~ seed and mulch and as-phalt on after the emcineers
had approved that method.
Q. Have you any idea how long t:Qat you were working at
that?
A. Well, I don't have the time: I have the amount of Reed
and fertilizer we have used if vou would like to have that.
Q. I am primarily interested in when you completed that
part of the operation.
A. Well, 1:he last dav that we did that was 01"tobet 11th.
We did that on August 7th, August 8th. August 30th and then
October 11th we went back and caught any places that needed
repairing more.
Mr. Lowe : Your witness.
CROSS EXAMINATION.
By Mr. Hazel:
Q. Mr. King, you were the gentleman who really negotiated
the arrangements between vour brother's organization and
Mr. Hutchison, weren't you?
A. Well, I was just the go-between. I talked to Mr. Hutchison first and then I relayed that to my brother, and then I
went back and told Mr. Hutchison what my brother said.
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Q. Mr. Hutchison never had an oral communication with

Mr. Rodney King?
page 102 } A. No, it was only through me. ·
Q. The only thing he had was what you related
to him or what was in this letter of June 12th, isn't that correct?
A. (Examining) Well, now, that'sQ. I don't like being insistent, Mr. King. Either it is or it
is not.
A. What is it you want to know?
Q. Whether he ever had any communication with Rodney
KingY.
Mr. Lowe: It's all right for him to answer, but I don't
know how Mr. Orlando King would know if he had talked
to Mr. Rodney King.
The Court: It would be hearsay.
By Mr. Hazel:
Q. To your knowledge.
A. He only had or knew what I relayed to him.
Q. Is that the letter your brother sent to-Mr. King, you
have seen that letter, haven't you?
A. Yes.
Q. Mr. King, this letter was the product of your relaying
of the conversation had back to your brother Rodney, and
then the letter came out of that conversation between you .and
Rodney, is that right?
A. :Yes.
page 103 } Q. And it was intended to confirm the arrangements?
'
A. Yes.
Q. Would you read this second paragraph, the line I point
out to you T Read it out loud.
A. "We will pay you each month for the amount turned
in and accepted by the engineers.''
Q. What does that mean to you?
A. That means the amount turned in when the estimate
goes in, the 15th of each month. The en~neers work up a figure of what is. acceptable to them, and then they pay for that
amount.
Q. Isn't there an ins"Pector on the job at all times or visiting- this job daily, at frequent intervals T
A. Not on that job there wasn't.
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Q. No inspectors on that job?
A. If there were, I didn't see them. Right at first, the first
couple of days o:r so they had a man there, but after that they
laid him off, fired him or something, and I never saw any
other inspectors.
Q. There weren't any inspectors there day to day as the
sod was laid?
A. No. If they were there, they stopped by there on their
way going somewhere else or something like that.
Q. Were you on the job all the time when the sod was being laid¥ Were you on the scene of where the sod
page 104 ~ was going down?
A. I was not on the scene where the sod was
going down.
Q. Then, you would not have known whether the inspectors
were at work with the sod crews or not?
A. If there had been an inspector there all the time, I would
have.
Q. Do you now whether or not the inspectors turned in to
their main office daily reports on the sod?
·A. Not to my knowledge, no, sir.
Q. Could this ''Accepted by the Engineers'' refer to the
day-to-day laying of the sod?
A. No.
Q. And whether or not the engineers were there?
A. That had nothing to do with it.
Q. Are the engineers empowered on this job, do you now.
whether or not they are empowered to close the job down if
something was not done properly?
A. Well,! don't know about that.
Q. Did they ever come out in the field and tell you to
change your method or do something a little differently or
improve it because it wasn't being done right?
A. The engineers?
Q. Yes.
A. No. The only one who got on me was Lanpage 105 ~ genfelder's, the prime contractor.
Q. You say there weren't any government inspectors on this job at all?
A. I didn't mean to imply that. What I mean was they
didn't stay with the job. If they were there, they mig-ht stop
by on their way going somewhere else, but they didn't stay
with it.
Q. After this first storm in June, how much sod did Mr.
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Hutchison replace and :fix up after that? Do you have any
records on that?
A. I believe I ,said that about half of it, I believe I said half
of it was washed out.
Q. What do you mean by ''washed out?" Do you mean it's
gone down the river, in the Potomac somewhere, or just
damap:ed?
A. The very worst places, just washed on awav and went
on in big ditches or some place and went other places: other
just rolled up and rolled a little ways away and could be
salvaged.
Q. All you have to do is unroll that and attach it down
again?
A. Some of it, yes.
Q. Now, Mr. Hutchison came back after the fi·rst storm and
replaced that, and you said at that time he did
page 106 ~ not raise too much question. Did he raise any
.
question at all about whether that was his obligation?
A. I don't believe so at the first storm
Q. Why did you testify rather hesitantly that "he did not
raise too much question , '' and those are your exact words.
A. What I was getting at was that after the second storm
was when he really started ''crying the blues.''
Q. What did he tell you then?
A, After the second storm?
Q. Yes.
A. He said then that it was just too much, that he was
losing money and be could not afford to keep on going on like
that.
Q. He told you that that wasn't part of his job? 'rhat it
wasn't his iob to goo baclr and maintain or replace it?
A. I think that that was understood that if he was to be
paid for it that it had to be accepted by the eng;ineers.
Q. That wasn't my question. After the second storm didn't
he tell you he could not go on replacing sod because he wasn't
being paid for it and it wasn't his job?
A. I don't remember it.
Q. You don't remember that?
A. N-ot saying that.
page 107 ~ Q. Do you remember going ahead to tell him
to do whatever was necessary and you would pay
for it?
A. I never said that.
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Q. If Mr. Hutchison testified to that effect, would he be
lying about it?
A. In the first place, I didn't tell him that. In the second
place, if I had told him that I didn't have any authority.
Q. Let's not talk of whether you had authority.
A. I will sayQ. You were sent on the job.
A. I didn't tell him that.
Q. You say flatly, you did not tell him that?
· A. I say flatly I didn't tell him any such as that.
Q. Did there come a time in July when he came to you and
said he could not put any more sod down until this question
was ironed out 1
A. No. Now, wait a minute. He didn't-No, he didn't say
that.
Q. He didn't stop laying sod at any time1
A. I told you what he said; that he was losing money and
"crying the blues" about losing money. He did say that.
Q. He stopped laying sod for about a week1
A. It was my job to get him to come on the job. I had to
keep calling and calling and he would keep promising.
Q. And you told him, if he came back and laid
page 108 ~ more sod you would see he was paid for it.
A. No.
Q. You never said that?
A. No, sir.
Q. Did he come back on the job and lay Home more sod 1
A. He laid sod, yes, up until-In fact, he was promising
to lay sod the last week in July. He was promising to lay
sod, but his excuse was that it was too wet to cut sod. His
excuse wasn't that he was going to quit, but that it was too
wet.
Q. I show you Plaintiff's Exhibit 3. Have you ever seen
that letter before 7
A. Yes, I have seen that.
Q. On what occasion did you see that letted
A. He broup:ht that letter out to the job. He brought that
letter out to the job and gave to me. I do remember that
much.
Q. Wbv did he do this 1 Did he tell yon why he wanted you
to have that letter1
A. Well. like r SHy. he was tired of putting sod back in
there and having it wash out.
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Q. And he gave you that letter so it would clear up this
point about who was going to pay him for it, didn't he?
A .. That point was already clear.
page 109 } Q. In your mind· it was clear, is that correct 1
A. Well, it was clear in everybody's mind because, I mean, that's just one of those things, that you get
paid for what is accepted. That's all.
Q. Do you know how many yards of sod Mr. Hutchison
brought on that job?
A. I don't have any idea how much he brought on the job.
I know how much the engineers approved.
Q. How much was that, by the way? 18,000-some square
yards?
A. No. What I am s-peaking about is, at the time Mr.
Hutchison left the job and that was 7,033 square yards-at the
time he left the job.
Q. All right. Now, there was a second storm, and R.fter
the second storm Mr. Hutchison replaced Rod again, didn't
he?

A. Yes.
Q. This was after he had told you he was not goin~ to do
any more of that, to help you unless he knew he was going
to be paid for that, didn't he?
Mr. Lowe: If your Honor please, I think Mr. King has answered that two or three times.
Mr. Hazel: We're talking about the second.
Mr. Lowe: You have asked that Reveral times.
page 110 ~ Each time you have gotten the same answer.
The Court: If there is any question about
which storm you are talking about, go ahead.
By Mr. Hazel:
Q. After the ~econd storm, did he replace the sod again?
A. That's when he started hollering and ''crying the
blues,'' after the second storm, and I had a job to get him to
come back, and he would keep promising and promising.
Q. He didn't think this was part of his contract?
A. The main thing, he promised to come back all the time
in a day or two.
Q. You say on the third storm, you of your own knowledge
estimate that three-fourths of the sod was ruined?
A. That's right.
Q. And your words are "Everything was washed out."
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Three-fourths of. 18,000 yards is 10,000 or 11,000 yards. Is
that what you are talking about was washed out?
Mr. Lowe: If your Honor please, there is no testimony
there were 18,000 yards of sod laid here. The only thing he
has been talking about is how much was paid for.
Mr. Hazel: The government must have been awfully taken
in on this job. They paid for 18,000 yards.
The Court: The exhibit here says it paid for 18,000 square
yards.
·
page 111 ~ Mr. Lowe: The exhibit also says they had
been paid for seeding at the sod rate.
The Court: That's right.
Mr. Lower: There is no testimony there was any 18,000
square yards of sod lost.
The Court: Restrict it then to what the government paid.
Mr. Hazel: Let's clean up this point.
By Mr. Hazel:
Q. Mr. King, do you know how many yards of sod were
paid for as sod, either directly or as the government stated
''by repaid" Do you know what the total of that which was
paid for as sod?
A. Well, so far as I know, that comes under that letter that
we had from him.
Q. I didn't ask you about that letter. I asked you was that
paid for and a-pproved as sod?
A. I don't have anything to do with that.
Q. You don't know how much, then, was ever approved, do
you? The 7,000 yards was a temporary figure? That was
while the :iob was in progress, wasn't iH
A. That's how much was approved, that Joe Hutchison
did.
Q. Well, did anvbody else ever bring any .sod to that job?
A. Nobody brought any sod, but we did an awpage 112 ~ ful lot of seeding, and we wasted- a lot of seed
and mulch.
Q. I didn't ask you about the seed. Did anybody else ever
bring any sod to that job?
A. No.
Q. So that all the sod that came on that job came from Mr.
Hutchison?
A. That's right.
Q. You said that three-fourths of it was washed out and
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ruined. What do you mean "washed out and ruined"~ Was
all the sod taken off the slopes and washed down the river~
A. That was the worst of the three storms. The other two
were had enough. The rest it picked up and we supposed
was'hed down in the Potomac River, completelyQ. You gave us an estimate of so many man hours and so
many hours with a truck. Is that the total amount that was
required to replace this sod~
A. No, no, that was just patching up, picking up and removing the piled-up sod that was obstructing· the flow of
water.
Q. Was the 10,000 yards that you said was washed out by
the third storm, three-fourths, was that ever returned to a
sodded condition~
Mr. Lowe: Your Honor, I object to that. He keeps referring to these figures. These figures are not in evidence that
any 10,000 or any amount was washed out. He
page 113 ~ said three fourths of what was there.
Mr. Hazel: If your Honor please. I believe
thev are in evidence. I am reading it from Exhibit 3, Exhibit 4 for the plaintiff.
The Court: Mr. Lowe makes this distinction between what
was placed there and what was paid for.
Bv Mr. Hazel:
Q. Did this area of 10.000 square yards that you said was
wal'lhed out by this third storm end un as a sodded area or
not~

A. Well, it should because we went back in there and filled,
with the letter, what they give us permission to do.
Q. I am not talking- about the letter; I am just asking, did
it end up as a sodded area?
A. I suppose it did.
Mr. Lowe: If your Honor please, that question of a sodded area, the seed was sown after it had been sodded. I think
a distinction should be made. I am certain the witness
neverThe Witness: No.
The Court: I think he did. Examine if you want to on
that. We have been talking about sod and seed. Mr. Hazel
didn't say anything about seeded area; he said sodded area.

Joseph 0. Hutchison v. J. Rodney King

63

Orlarndo King.

Mr. Lowe : The last question was, he keeps referring to
this 10,000 square yards that washed out, and he
page 114 ~ asked you did that end up by sodded area? Did
it end up as sodded area or a seeded area?
The Witness: It ended up with us seeding it but it was
counted in the plans. In the plans it was a sodded area and
to be paid for as such, but we seeded it. So, if that is what
he means, it was a seeded area.
Mr. Lowe: I have no further questions.
By Mr. Hazel:
Q. By that do you mean you seeded over this sod or something~

A. The sod was torn up in such a way that we went back
in there. You have seen the letter. The letter said we could
seed it and that's what we did exactly.
Q. Might I have that letter?
A. It is August the 16th.
Q. Is this the letter you are talking about 1
A. That's right, and that's exactly what we did.
Q. You said that you seeded that 10,000 square yards, is
that right?
A. We went back and re-seeded all of it.
Q. Had you dh;cussed with Mr. Quish of Ammann & Whitney the final government figures ·on this matter~
A. Yes. Well, my brother has. I will put it that way.
Q. Have you discussed it?
page 115 ~ A Well, yes, I have, too; yes.
Q. Mr. Quish has testified that of the repaired
area 10,165 yards was replaced sod and 1596 yards was seeding in lieu of sod. Do you differ with his figures~
A. Yes. If it was replaced, it still washed out. I don't
know· that it was replaced. Some of it was replaced twice,
but it still washed out and we had to end up-We had to end
up getting the turf with our seed and mulch.
Mr. Hazel: Mr. King, you may step down.
The Court: Let me ask you a question: Do you know
how many square yards of sod Mr. Hutchison actually put
down?
The Witness: No, sir, I don't.
The Court : From the time you started to the time you
terminated his contract?
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The Witness: You mean, counting what he used for replacement and all?
The Court: Not counting what. he used for replacement,·
how many square yards of sod did he furnish?
The Witness : Well, I don't know.
.
The Court: Can you approximate that?
The Witness: I would hate to say because, like I say, so
much of what he didThe Court: \Veren 't you paying for it?
The Witness : My brother was, hut all we were concerned
withpage 116 ~ The Court: Your brother wasn't there?
The Witness: All I was concerned with then
was what was approved by the engineers and was going- to
he paid for by them. In other words, if it washed out, I knew
it was up to Hutchison to replace it if he wanted to he paid
for it.
The Court: I understand that after the first storm. Mr.
Hutchison replaced some sod.
The Witness: Yes, he did.
The Court: And after the second storm, he replaced some
sod.
The Witness: That's right.
The Court : Then after the third storm a lot of sod was
piled up and a lot of it you said might have gone into the
Potomac River.
The Witness : Yes, sir.
The Court: A,s I understand, a lot of that sod that was
piled up, none of that was used whatsoever, not a piece of
it was used?
The Witness : I don't believe so after the third storm. A
little bit of it after the second storm was salvaged aJ).d relaid-after the first and second.
The Court: Are you prepared to say none of it was used
after the third storm?
page 117 ~ The Witness : I don't believe any of it was
used after the third storm.
The Court : Who did the repair work there after the third
storm?
The Witness : We did.
The Court: Well, now, when you say ''we," do you mean
the Kings or the Langenfelders?
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The Witness: Well, part of it was done by Langentelder '~
.men, and while I was still there, and part of itThe Court: Is that "we" do you term yourself Langenfelder!
· The Witness: No, sir.
The Court: Why do you say •• We did it'' then t We
didn't do it, did we, if Mr. Langenfelder's men did it?
The Witness: No, it'sThe Court: Mr. King, it's essential to this case that I
know what went on up there, and I don't know what is going on according to your testimony. I have got to know what
the truth is before I decide this case, Mr. King.
Your brother has testified that Langenfelder backcnarged
you all some $9,000, is that right Y
The Witness: That's right.
The Court: "We'' didn't do $9,000 worth of
page 118 ~ work, did we YLangenfelder did it. Are you just
as sure about the sod that was used or was not
used that Mr. Hutchison furnished as you were as to who did
that :final work!
The Witness: Well, what I am getting at, your Honor,
is this: Rodney's men and me, we put in 131 man hours
cleaning up sod and 20% hours' truck time and the rest of it
was done by Langenfelder 's men.
The Court: Well, you didn't say that the first time, did
youY
The Witness: No.
The Court: Well, now, who got those banks in shape ·and
who furnished the top soil, if any top soil was needed, to get
the banks in shape the first time before Mr. Hutchinson put
in the sod?
· The Witness: Langenfelder's did that.
The Court: In other words, the Kings were not responsible for shaping the banks?
The Witness: No, sir.
The Court: Well, then if top soil was lost at the banks,
were you responsible for replacing itt
The Witness: No, sir.
The Court: You weren't?
The Witness: No.
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The Court: If the sod is washed out and the
banks washed out too, do you mean to say you
did not have to repair the banks 1
The Witness: Well, the way it was, Langenfelder's would
repair the banks and we would have to go in there and reseed it because t.hey shape the banks up for us, in the first
place, dump top soil and got it down to grade, and we then
went in there and seeded, and if it washed out, we had to go
back in there and seed it again.
The Court: Do you know why Mr. Hutchison wrote to
your brother and said that he would replace the sod that was
washed away, but that he was not going to repair those banks
and furnish top soil in that letted If you weren't under
obligation to do it, why was he obligated to do it?
The Witness: Well, I don't think he was ever asked to replace any dirt that washed away.
The Court: What about grading the banks? What else
did he say in there f He said something else about grading
the banks.
The Witness: He said, "Do minor repair work that might
be necessitated by storms-but not to replace the fill dirt or
top soil, as this ·work is done by other contractors.''
The Court : In other words, until those banks had been
repaired, be was not obligated to come back and
page 120 ~ put in any more sod, was he?
The Witness: Well, some of the ditchesSome of the ditches didn't need any repair work. You know
what I mean, didn't need any more dirt replaced in them.
Some did and some did not.
The Court: Do you know how many did and how many
did not in square yards?
The Witness: I couldn't say in so many yards.
The Court: Apparently, there had been some squabble
between you and Mr. Hutchison over who was to make repairs on other than to replace sod, isn't that correct 1
The Witness: Well, it had been- I mean, he said it was
up to Langenfelders to go ahead and put the dirt back, which
they did do where it was necessary.
The Court: Any more questions 1
Mr. Hazel: No more questions .
page 119

~

•

•

•

•
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was called as called as a witness on behalf of defendant, and
having been first duly· sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
Bv Mr. Lowe:
·
Q. State yourname please1
page 121 ~ A. Wilbert Crozen.
Q. Please state your occupation and profession.
A. Right now I am office engineer for a consulting engineer firm.
Q. Are you a civil engineer?
A. No, I am not a graduate civil engineer.
Q. Were you employed by C. J. Langenfelder?
A. Yes, I was.
Q. What was your employment with relation to the Dulles
International Airport?
A I began work with them as office engineer and upon the
transfer of the project engineer, I took over his duties.
Q. Were you Project Engineer at the time the Kin~s had
their contract with Langenfelder?
A. Yes, I was.

*
page 123

~

*

Q. What was your responsibility with relation to payment
on contracts when you were working on Dulles International
Airport1
pag-e 124 r A. Submission and checking· of estimates for
payment with the consulting engineer.
Q. What do you mean by an estimate for uaymenU
A. There once a month a partial payment is made to the
eontractor on the project for all work done up to that time.
Q. Was there a date certain on this projecH
Mr. Hazel: If your Honor nlease, I am not g;oin()' to let
him get him. _qet in by the back door. If he wants to talk about
how payments were made on the contract involved. he ought
to have the cont-ract here. The second objection h: that I don't
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see what relevance there is between the payments Langenfelder made to King. Rodney himself has already testified
that didn't have anything to do with the payments he made to
Mr. ·Hutchison. He specifically agreed that they specifically
not beThe Court: What is the purpose, Mr. Lowe, of this question?
Mr. Lowe: In the first place, there was testimony on the
part of Mr. Quish apparently that there was a lag. This
gentleman here was on this particular job that made the
estimates for Langenfelder and got the approval of the payment. I am asking him what date that went in. The next
question was g-oing to be, Was it current as of that date?
. If it was of the 15th of the month, was all the
page 125 ~ work to be paid for completed as of the 15th?
Was there a lag there? I think it is perfectly
leg-itimate.
Mr Hazel: I don't see how this man can know. He was
taking his :figures from Mr. Quish.
The Court: I will let him answer. You can go into that
on cross-examination.
The Witness: What was the question again?
Bv Mr. Lowe:
·Q. You testified that you handled these estimates,-

A. Yes, I do.
Q. -these estimates for Langenfelder.
A. I do.
Q. In conjunction with project engineerA. Ammann & Whitney.
Q. -that is, Amman & Whitney?
A. Yes.
Q. You testified that the cut~o:ff date for each month was
thP l~th of the month.
· A. That's right.
Q. Were those estimates made for the work up to and
through the 15th?
A. They would reflect work as of the close of the work date,
the 15th.
Q. So. if an estimate went in for the 15th of August, it
meant all the work down through the 15th of August 7
A. Through and including the work on the 15th.
page 126 ~ Q. In the course of your duties as ·Project
Engineer, did you carry any day-to-day records?

Joseph 0. Hutchison v. J. Rodney King

69

Wilbert Crozen.
A. Yes, we keep an informal diary, and information IS
transposed from this to a formal job log.
Q. Did you keep a diary Y
A. Yes, I and the Project Superintendent.
Q And you have access and control of this diary?
A. Yes, I do.
Q. Do you know when Mr. Hutchison came on this joM
A. I know it was around the middle of June 1961.
Q. It's been testified to that on the 24th of July, there
was a bad storm. Do you recall that Y
A. Yes, I do.
Q. Do you know how much of the sod was washed out or
ruined at that point?
A. Mr. Lowe, the day after that storm, Bill Chapell who
was the Superintendent on the job, and myself went out and
rode the job from end to end, and to answer your question
explicitly, no, I don't know. I will say this, that a good 75
percent was gone.
Mr. Hazel: If he doesn't know, I don't think he is qualified'
The Court: He is now saying he estimated. When you
say you don't know, you mean ''specifically"¥
page 127 ~ The Witness: I don't know specifically, your
Honor. We estimated that approximately 75 perment of the sod had been washed out.

Bv Mr. Lowe:
Q. How was it with the banks and the under soil at that
time?
A. I don't know exactly what you mean by your question,
Mr. Lowe. The sod was all rolled up. The flow line in the
ditches was bare. Sod was washed and rolled up in snots.
Q. Was the ground and soil in such a condition that sod
could have been relaid in the condition it was in?
A. I would say no. It would have had to be dressed un
again there, quite a bit of squaring up after a 'heavy rainfall
like that.
Q. Whose responsibility was that?
A. Lang-enfelder . graded the ditches, and it would have
been onr responsibility then to have gotten them in condition
for sod.
0. Was that done?
A. To the best of my knowledge, it was done.
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Q. Were you familiar with approval for payments on this
job?
A. Yes, sir.
Q. What were your duties in relation to that?
A. I took figures, our own work and our subpage 128 ~ contractor's work, submitted them to the consulting engineer for his approval prior to payment,
actual payment on the items; and if the items were O.K. and
acceptable, we were paid for them.
Q. Are you familiar with thatA. Yes, sir.
Q. (Continuing)-piece of paper? Will you state what
that is.
A. That is a subcontractor's estimate form.
Q. Does that show approvals for payment?
A. Yes, sir. It shows payment and that would be that the
items were approved prior to payment.
Q. That shows that 7,033 square yards of sod approved for
payment~

A. Was accepted and paid.
Q. Accepted and paid?
A. That's right.
Q. How long did you have this job with Langenfelderf
A. The actual responsibility for the whole job, a.s I say,
was from in June until around the latter part of January of
the next year, which would be '62. Prior to that I was office
engineer.
Q. If there had been any other approval,s for payment for
sod on this job, would you have known it?
A. Yes, sir.
page 129 r Q. Were there any further approvals for payment while you were there?
A. No, sir.
Q. Do you know when Mr. Hutchison left this job?
A. I know it was late in July or early in August.
Q. Do you know whether or not there was any sod laid
after Mr. Hutchison left the job?
A. I would say definitely, no.
Q. Are you familiar with this letter Mr. McLoed brought
to your attention relating to the seeding of the areas f ·
A. Yes, sir.
Q. Can you tell us the circumstances of that?
A. After the sod washed out two or three times, my people
-by "my people" I mean the superintendent and the gen-
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eral superintendent of the firm-approached Ammann &
Whitney with the suggestion that since the sod wouldn't hold,
we would be permitted to top soil and seed the ditches in the
hopes that that would hold. We made the request that they
give consideration to it, and they approved this scheme.
Q. Do you know who did this seeding?
A. Mr. King.
Mr. Lowe:

May I approach the bench, sid

(At a Bench Conference, the following occurred:
page 130}

(Bench Conference).

Mr. Lowe: This man has been working in the construction office. I would like to put in the record the normal method
of payment and acceptance on contracts with relation to this
type of work.
Mr. Hazel: Judge, your Honor, I have several objections.
The Court : It has been testified already in this case as
to the method of payment between Mr. King and Mr. Hutchison. That's all that's necessary.
Mr. Lowe: Except Mr. Hutchison suys he understood. the
agTeement one way and Mr. King· understood it another way,
and I should think that the accepted procedure in this thing
would have some bearing on the case.
Mr. Hazel: .Judge, this is not the normal contract betwee11
Langenfelder, the prime, and his sub. This is the effect of
the material man and the sub. We are not dealing with the
contractor at all.
The Court: I will sustain the objection.
Mr. Lowe: I will take exception to that.
In open Court.
By Mr. Lowe:
Q. Mr. Crozen, do you know who did the cleaning up after
these washouts?
page 131 } A. It was our men, laborers employed bv
Langenfelder, to the best of my knowledge, Mr.
Lowe.
Q. To your knowledge, do you know whether this was
eharged back to the Kings?
A. No, sir, that I do not know.
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Q. You don't know.
A. Any back-charges would have originated with the main
office in Baltimore, and I wouldn't know about that.
CROSS EXAMINATION.
By Mr. Hazel:
Q. Mr. Crozen, do you have any figures on the amount of
sod that Ammann & Whitney approved as a final matter, approved for payment 7
A. No, the only figure that I have is that which was paid
on the subcontractor's estimate.
Q. The work was still in progress when that estimate was
approved, wasn't it Y
A. The work on the job, yes.
Q. So, that was not a final figure 7
A. No, it was not a final figure.
Q. Couldn't possibly have been a final figure 7
A. That's right, it was not a final figure.
Mr. Hazel:
The Court:
Mr. Lowe:
The Court:
page 132

~

I have no further questions.
Do you have anything else, Mr. Lowe?
May I have just a five-minute recess?
All right. You can step down.
(Witness was excused.)

(A short recess was taken.)
The Court: Yes, Mr. Lowe.
Mr. Lowe: That closes mv case.
Mr. Hazel: I would like to call Mr. Quish as a rebuttal
witness.
Whereupon,
FRANK .J. OffiSH.
was called as a witneRs in rebuttal. and having been previously sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Bv Mr. Hazel:
Q. State your name.
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A. Frank J. Quish.
Q. Mr. Quish, earlier I introduced Plaintiff's Exhibit 4
which is a summary of your records, and you showed on
there 18,876 feet of sod which bad been paid for and you
showed on there 1,596 feet which had been paid for at the
sod rate although it was in fact seeding in lieu of sod, is that
correct1
A. That is correct.
Q. Does the balance of that represent sod that was paid
for a.nd actually in place or does that just reprepage 133 ~ sent a payment for sod and you don't know if it
was in place or not 1
A. First of all, we could only authorize for payment the
18,795 square yards of sod. Of this, our records will show
that the 17,000-odd was actually sod, either sod originally accepted as sod or at a later date was replaced, and considered
sodded ditches.
Q. Sod.
A. That's right, yes, sir.
Q. And the balance of the 1500 feet was the portion of that
which was seeded in lieu of sod?
A. That's correct.
Mr. Hazel: That's all I have, your Honor.
CROSS EXAMINATION.
By Mr. Lowe:
Q. Mr. Quisb, I believe you testified that your records went
through August, is that right?
A. Well, pertaining to what?
Q. Your daily records from which you got this information.
A. As far as the diaries and reports are concerned, that's
as far as I went in considering this problem, yes, sir.
Q. This July 11th figure that you talked about, this 18,000
square yards that was to be paid for a,s sod. That was the
project engineer's determination of the amount of land that
was to be sodded, is that correct 1
page 134 ~ A. That is correct. ,
Q. And that figure does not mean that it neccessarily was sodded, is that correct?
A. It means that sod as such, whatever the svecifications
called for-an inch-and-a-half or two-inch sod. No. The
breakdown that I gave you was for sod and any portion
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thereafter was grassed areas which we accepted in lieu of
sod.
Q. Accepted in lieu of sod. The 18,000 square yard figure
is the most you could pay sod fort
A. Under the item of the contract, yes.
Q. Under the contract item, that was the most you could
pay for. And when you are talking about this 10,000, you
are talking of it being part of this 18,000, 7,033 yards already
having been approved for payment as sod t
A. Yes.
Q. The additional 10,000 or 11.000 was still the remaining
yards that could be paid for as sod, isn't that your testimony?
A. The 10,000 is sod that was replaced.
Q. It was replaced by some kind of grass turf, isTi 't that
rip.-ht?
A. I would sav that. Our reports and inspectors call it replacement of .sod. I mean, I would have to interpret that aR
being sod.
page 135 ~ Q. But you don't know yourself?
A. Personally, I do not. No, I was not there
on the site.
Q. Do you know the last day that Mr. Hutchison was on this
job?
A. I cannot state the date right off-hand, no, 8ir.
Q. If I told you the testimony here ran that the last time
Mr. Hutchison was on the job was sometime around the 23rd
or 24th of July- You were on the job ::tt that time, were you
not?
A. Yes, I was.
Q. Do you recall on the 24th of .July a storm T
A. No, I don't. I'm sorrv.
Q. About that time, sod washed out. Are you familiar
with that?
A. Sod was washed out at various times dnring the eonstruction.
·
Q. The last time that it was washed out.
A. I can't state for sure. I'm sorry. I would have to consult theQ. You remember this letter from your superior, Mr. McLeod, authorizing this seeding in lieu of sod'
A. I do, I remember that.
Q. Do you remember when that date was?
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A. The date of the letter 1
Q. Yes.
A. It was July 16th, I believe.
Q. August 16th. Look.
A. I beg your pardon, August 16th, yes.
Q. Do you know what occasioned this letter~
A. Well, I imagine-Well, I did have a conversation with
Mr. McLeod and it was to try to finish up the job .as quickly
as possible and also to, I believe, give the contractor a little
break in as much as some of the ditches that he had or was
supposed to sod had a good stand of grass, and therefore did
not need to be turfed or sodded.
Q. Do you recall that on the 24th of July a very substantial·
part of this sod laid down had washed out 1
A. No. As I said before, there were quite a few times when
the sod did wash out substantially. I know that there were
portions that had to be replaced two or three times. but I
don't remember just off-hand what storm did the worst damage or what date it was. I'm sorry. I can't state what date it
was, no.
Q. You don't know of your own knowledge or having been
on the scene what part of this 10,000 square yards was replaced by sod or seeded, do you~
A. I know that 10,165, according to reports, were replaced,
and we have to assume that since the inspector
page 137 ~ stated the sod was replaced or patched, we have
to assume that it was sod.
Q. Those reports that you analyze only went through August 8th, is that right?
A. Yes, that is about the last date that I have, as far as
the patching operation is concerned, yes.
Q. Do you know if this storm washed out-we have had
estimates, testimony-washed out 75 percent of the sod that
was there on the 24th of July? And we have testimony from
Mr. Hutchison himself that he did not come back on the job
after the 24th of July. Who patched and replaced this sod
that was washed out on the 24th of July?
A. As I said before, this was an operation that took place
over quite ~ few days. I cari 't specifically say what days it
occurred or how many square yards were patched. Our main
interest, of course, is the fact that 18,795 square yards of
sod were acceptable for payment.
page 136

~
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Q. The fact of the matter is, your inspectors went out there
and you yourself were not interested whether it was put down
in sod or seeding; you were interested in whether it met the
specifications in the original proposal in this letter and was
turfed, isn't that correct'
A. It is true we were interested in the end product.
Q. End product.
page 138 ~ A. In accordance with the plans and specifications and as directed by the engineer.
Q. What is the earliest date that you took these records
where you include this patching in this 10,000 square yard
figure?
· A. That's very hard to say because patching went along
as the job progressed, depending upon the weather. We were
constantly patching. I think it is impossible to tie it down to
dates inasmuch as this was a continuous operation. And as
I say, I mean I can't tie myself down to dates as to when particular patching was done. We only know that according to
our daily reports, that this amount was considered acceptable.
Q. What is your responsibility with relation to these estimates for payment?
A. Our responsibility?
Q. Your personal responsibility. What did yon have to do
with it?
A. My personal- I am retained by my company to prepare these estimates, to keep records of the construction procedures and accomplishments, and also to see to it that the
contractor, the prime contractor is paid on a pNiodir basis,
that is, once a month, on a pre-determined da.te.
page 139 ~ Q. What was your relation with Mr. Orozen?
A. Mr. Crozen was an engineer for C. ,J. Langenfelder, the prime contractor on Section One of our Access
Hig-hway.
Q. What was your relationship with him?
A. He and I would discuss quantities at estimate tim(>, and
try to reach an ag-reement on same.
Q. If you and he agreed, that was the amount that wa~
paid. is that right?
A. On a periodic basis T
0. On a periodic basis.
A. Yes.
Q. And on this particular job it was the 15th of each month,
is that correct?
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A. That's correct,. yes.
Q. So, on the 15th of each month, the amount to be paid
would be a matter of agreement and discussion between you
and M.r. Crozen, is that correct T
A. Yes.
Q. You say these reports and this. 10,000 figure comes up
as of the 8th and is approved, is that what you say 7
A. No, no, the 8th only represents a last entry that 1 have
in a particular inspector's diary. It is quite possible that
after that date, visual inspections were made, which I might! don't have any record of right now, but I am
page 140 ~ .sure that something of that sort could be obtained.
Q. Are you familiar with those forms (indicating) 7
A. Yes, sir.
Q. Do you know who this form was prepared by?
A. Yes. C. J. Langenfelder & Son, Inc.
Q. Would this have been prepared by Mr. Crozen in consultation with you 7
A. That's correct.
Q. This is as of what date 7 August 15th, is it not?
A. August 15th.
Q. So, actually the only thing that had been approved for
payment on August 15th was 7,033 square yards of sod, isn't
that. correct?
A. That's correct.
Q. This was prepared by you and Mr. Crozen T
A. At the time it was agreed upon, yes; the 7,033 at that
particular time.
Q. So, then, there wasn't any 10,000 square yards of sod
down there approved for payment on August 8th, was this T
A. We don't authorize anything for payment unless it is
approved by the engineer.
Q. Which engineer would that beT
A. That would be Ammann & Whitney's representative at
that time-Mr. McLeod.
page 141 ~ Q. Mr. McLeod relied on your services. didn't

heY

A. Of course, this is not a thing- I am not doing the paying in this case. I am strictly a middle-man. Everything I
do has to be approved by our New York office prior to payment bv the government. which is evidenced on our neriodic
estimate forms. It has to be signed first by the rPsident en-
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gineer, second by the project engineer, and finally by the
Federal Aviation Agency.
Q. On this August 15th date, that would include everything
that was done through August 15th, at close of work of that
day, isn't that righU
A. Completed, actually, yes.
Q. Do you know at what dates there were any further approval for payment for seeding or sod?
·
A. Yes; this was a continuing thing inasmuch as the weather was a factor, we had to be fairly certainly that the sodded
ditches would hold, so therefore, we had to approve them
when we could. Of course, the final approval did not come
until a later date when we decided that the sodded ditches
actually were going to stay and would not wash out again,
thereby relieving the contractor of any further responsibility.
Q. You don't know when that was?
A. As I say, there was continuing- The date, I couldn't
specify any specific date.
page 142 r Q. Mr. Quish, relative to inspections of the
project engineer for your firm, would you have
field inspectors working with the sodding and seedin~ operation a full day, stay there working?
A. It is pretty hard to say. Their duties are varied. An
inspector might not only be responsible for a sodding operation, but he might have to double in seeding, any phase of
the construction of a highway.
Q. My question is, would itA. If vou mean, does a man stay on the job eight or nine
hours a day~
Q. That's right.
A. Maybe once in a while, but not consistently I don't
believe.
Q. Their primary duty was to see that the job was being
done according to specification, isn't that correct?
A, That's correct.
Q. And they determine that by periodic checks, isn't that
correct~

A. Yes, sir.
Q. It is possible they might not inspect one job but everyother day, isn't that correct~
A. Not entirely. I think that if a particular operation
were going on, and it was an important operation, I believe
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their responsibility would be to be on the site at
that particular location every day. If it is in
operation, or a phase of the work does not call
for constant inspection, then, yes, they will from time to time
drop off and see that things are going in a satisfactory manner.
.
Q. And a lot of it depends, too, on the observation of how
the particular contractor is doing· his job, isn't that true~
A. That's correct.
Q. So, there is a personal element involved, isn't that corpage 143

~

rect~

A. I would say so, very vaguely, yes, sir.

Mr. Hazel: I just put this witness on for two rebuttal
questions. He has been going on for some time. I put him
on for a limited purpose. I suggest Mr. Lowe cease his testimony.
The Court: Any questions that have gone outside of the
rebuttal have exceeded the purpose for which the witness was
recallfld.
Mr. Lowe: I have no further questions, your Honor.
Mr. Hazel: I have no further questions. At this time I
would like to ask that Mr. Quish be excused.
The Court : All right, you are excused.
The Witness: Thank you, Your Honor.
(Witness was excused.)
vage 144

~

Mr. Hazel: I would like to recall Mr. Hutchison.

Whereupon,

J. 0. HUTCHISON,
having been previously sworn, was recalled and testified
further as follows :
FURTHER DIRECT· EXAMINATION.
By Mr. Hazel:
Q. State your name.
A. Mr .•J. 0. Hutchison.
Q. Mr. Hutchison, in the summer of 1961, after the second
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wash-out, as it was described by Mr. Orlando King, did you
cease laying sod for a period 7
A. Yes, sir, I did.
Q. What induced you, if anything, to return to the job
and continue to lay sod, so far as Mr. Orlando King was concerned?
.
A. Well, he asked me to come back, that they were trying
to finish up the job as rapidly as possible, and I told him
that I would put sod in as long as it was clearly understood
by him as well as me that I was furnishing and placing the .
sod for him, that I was not the subcontractor-there was no
maintenance understood or written in our agreement-and
I would put it in as long as he assured me that I would be
paid for the sod that was put in place even though. it stayed
only 24 hours.
page 145 ~ Q. What did he reply to you?
A. He said that, ''I'm sure that you'll be paid
by my brother.''
Mr. Hazel: I have no further questions.
The Witness: Maybe not in so many words, but that's
what he told me.
Bv Mr. Hazel:
·Q. Do you remember definitely what he said 7
A. I don't know the exact words, the way he put it, but
that was the substance of it, that I would be paid for all the
sod that I put in.
Q. Did you interpret this as any change in your original
agreement?
A. No, sir, none.
Q. Did you then go back and lay sod again 7
A. I did put some ~ore in.
The Court: Mr. Lowe?
Mr. Lowe: No cross-examination.
The Court: The witness is excused.
(Witness was excused.)
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The Court: Gentlemen, it is my opinion that the Complainant, Mr. Hutchison, has failed to carry the burden of
proof in this case by a preponderance of the evidenre. Mr.
Hutchison's testimony and his Motion for Judgment show the
basis of this action today to be a written contract between
him and the Kings, and this Agreement that was placed in
evidence as Defendant's Exhibit 1 in which the price of the
sod was specified at twelve cents a square yard, was that it
would be laid according to the specifications and to the satisfaction of the Contracting Officer, and that the payment for
the work done would be, when it had been accepted, each
month-when it had been accepted by the engineers.
Then, at the conclusion of the evidence Mr. Hutchison
strongly pointed out that there was on oral agreement which
he made with Mr. Orlando King during: the end of the contract period, wherein he told Mr. Orlando King he was not
going to lay any more sod. Mr. King then said, ''You just lay
the sod and you won't be responsibile for it staving on the
ground" or words to that effect, and in substance, Mr. J.·
Rodney King would pay for it.
page 153 ~ That, of course, was certainly contrary to Mr.
Hutchison's own acknowledged obligation in the
original contract, if we are to classify them as two separate
contracts, because in the original contract he acknowledged by
his letter of July 24th his obligation to make minor repairs.
The testimony of Mr. Quish, who was certainly a disinterested witness in this ·case, revealed there was an obligation
on the prime contractor that this sod stay in place on the
ground, that the prime contractor would not be paid unless
and until the sod was stable. If the prime contractor was
not going to be paid until the sod was stable, I find it bard
to believe that anv contractor down the line would be paid.
Mr. Hutchison also complained that he would not, in his
letter of July 24th, that his obligation was to make minor repairs, but that he was not going to furnish any top soil for
any losses which had been occasioned by the storm. He states
that he would not replace fill dirt or top ·soil as this work is
done by other contractors.
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Well, the evidence does not reveal to me that there had been
any request by anyone of Mr. Hutchison to furnish any top
soil or any fill dirt. As a matter of fact, the evidence shows
that the obligation to do this was upon the prime
page 154 ~ contractor, C. J. Langenfelder.
True, the records of Amman & Whitney reveal
that ,some 18,000 yards of sod were paid for, but on crossexalnination of its representative, Mr. Quish, it is revealed
that he has no personal knowledge of this.
On the other side of the ledger, I doubt very strongly that
out of some 11,000 yards of sod.which Mr. Hutchison apparently did furnish, none of it was salvaged and that the entir<>
area wa.s seeded. I just can't believe it. However, in order to
recompense Mr. Hutchison for any of the sod that may hav<>
been used by the contractor, I would have to guess completely.
It would be sheer speculation as to how much Mr. Hutchison
would be entitled to on a. quantum meruit basis. There is no
evidence to justify any verdict on this basis at all.
For these reasons, I would not~ would deny Mr. Hutchison
-inaudible). As I told counsel at the conclusion of this casc>,
I am not at all satisfied by the evidence that is before me.
Because I am not satisfied, I cannot say there has been any
burden of proof carried.
Mr. Hazel: Exception is noted, your Honor.

*

*

A Copy-Teste:
H. G. TURNER, Clerk.
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