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MOTION FOR JUDGMENT
Plaintiff moves the court for judgment against the
defendants, jointly and severally, in the sum of ONE HUNDRED FIFTY THOUSAND ($150,000.00) DOLLARS and on the
grounds hereinafter set forth:
1.

Upon information and belief, that at all times

hereinafter mentioned, the defendant, Richmond Metropolitan Authority was and still is a municipal corporation.
2.

On or about the 4th day of August, 1973, a cer-

tain 1973 Mark IV automobile in which the plaintiff was an
occupant, left the roadway of the Powhite Expressway near
the Chippenham exit in the county of Chesterfield, Virginia.
3.

At the time of the aforesaid occurance, the said

automobile was being driven by defendant, Billy Ray Clark,
in a southerly direction on said Powhite Expressway.
4.

And the said defendant, Billy Ray Clark,. did then

and there so carelessly, recklessly and negligently, and
in a grossly negligent manner, run and operate the said
automobile that the same was caused to overturn with great
force and violence.
5.

And the said defendant, Richmond Metropolitan

Authority, did then and there so carelessly, recklessly
and negligently, and in a grossly negligent manner, fail
to post adequate signs to notify users of the expressway
(1)

as

to the direction and severity of the curve in the

roadway at the location of the occurrence that the automobile was caused to leave the roadway of the Powhite
Expressway and overturn with great force and violence.
6.

As a result, plaintiff was caused to sustain

permanent injury; has been prevented from transacting her
affairs; has suffered and will continue to suffer pain of
body and mind; has sustained permanent disability, deformity and loss of earning capacity; and has incurred, and
will have to incur in the future, medical and related
expenses in an effort to be cured of said injuries.
WHEREFORE, plaintiff demands judgment against the
defendants, jointly and severally, in the sum of ONE
HUNDRED FIFTY THOUSAND ($150,000.00) DOLLARS and costs.
Trial by jury is demanded.
FREDERICA S. CLARK
By /s/ Robert L. Harris
Of Counsel
Robert L·. Harris, Esquire
HARRIS, TUCK, FREASIER & JOHNSON
Professional Associates, Inc.
3805 Cutshaw Avenue
Richmond, Virginia 23230
DATE FILED - February 19, 1974

(2)

ORDER
This day came the parties, in proper person, and by
counsel, and the plaintiff moved the Court to suffer a
voluntary non-suit as to the defendant Richmond Metropolitan Authority and it is ORDERED that this action be nonsuited as to the defendant, Richmond Metropolitan Authority.

*

*

*

And at the conclusion of the evidence produced by
the plaintiff, the defendant Billy Ray Clark, by counsel,
moved the Court to strike the plaintiff's evidence and to
enter of summary judgement in behalf of the defendant
which said motion, and after argument of counsel, the
Court doth sustain.
Whereupon it is considered by the Court that the
plaintiff recover nothing of the defendant, but that the
defendant recover of the plaintiff his costs expended
herein, to all of which action of the Court, the plaintiff, by counsel, objects and excepts.
ENTER:
/s/ D.
I ask for this:
/s/ Frank B. Miller
Counsel for Billy Ray Clark
(3)

September 6, 1974

w.

Murphey

Seen:

/s/ G. Kenneth Miller
Counsel for Richmond Metroplotian
Authority

Seen and objected:

Is/ Rqpert L. Harris
Counsel for plaintiff

(4)

NOTICE OF APPEAL
~D

ASSIGNMENT OF ERROR
The plaintiff, Frederica

s.

Clark, gives notice of

appeal from the judgment of the Court rendered herein on
September 6, 1974, and defines the following errors as
required by Rule of Court 5:6:

*

*

*

The Court erred in sustaining defendant's motion to
strike the plaintiff's evidence at the end of the plaintiff's case.

*

*

*
Frederica

s.

Clark

By /s/ Robert N. Johnson
Of Counsel
Robert N. Johnson
Robert L. Harris
HARRIS, TUCK, FREASIER & JOHNSON
Professional Associates, Inc.
3805 Cutshaw Avenue
Richmond, Virginia

DATE FILED - October 2, 1974

(5)

JAMES M. RUDD [11]
James M. Rudd, a witness called by the plaintiff,
having been previously duly sworn, testified as follows,
viz:
DIRECT EXAMINATION
BY MR. HARRIS:
Q.

Officer Rudd, would you state your full name.

A.

James M. Rudd.

Q.

All right, sir.

A.

Patrolman, Chesterfield County Police Depart-

What is your occupation?

ment.

*

*

*
[12]

Q.

All right, sir.

Now, directing your attention,

Officer Rudd, to August 14, 1973, did you have occasion
to investigate an accident on the ramp of Powhite Parkway as it merges onto Chippenham Parkway?
A.

Yes, sir, I did.

Q.

Now, would you please tell the jury what time

you arrived at the scene?
A.

I arrived at approximately 4:00 a.m.

Q.

Approximately 4:00 a.m.?

A.

Yes, sir.

Q-

And what time did you determine the accident

happened, approximately?
(6)

JAMES M. RUDD
A.

I determined the accident happened at about

3:18, approximately 3:18 a.m.
Q.

All right, sir, Now, would you tell

~he

jury

what you found, Officer Rudd, when you arrived at the
scene?
A.

I found a Lincoln Continental on its top in the

ditch on the curve.

*

*

*

[13-14]
Your Honor, I would like to introuduce this
picture as Plaintiff's Exhibit Number 1.
THE COURT: It will be accepted as Plaintiff's
Exhibit Number 1.
NOTE:

The above-mentioned photograph is mark-

ed and filed as Plaintiff's Exhibit Number 1.
BY MR. HARRIS:
Q.

(Continuing)

Officer Rudd, will you come over in front of the

jury, please.

Come around here, Officer Rudd.

Now, take that and explain to the.jury what the
picture shows.
A.

This is Powhite Parkway heading in a westerly

direction and the curve right before you go into Chippenham Parkway, the starting of the curve before you go to
Chippenham Parkway.
Q.

All right.

Now, did your investigation reveal

whether or not that sign was there at the time?
(7)

JAMES M. RUDD
A.

I have in my notes a maximum safe speed was

noted at 30 miles an hour.
Q.

All right, sir, and have you measured the width

of that highway there?
A.

Yes sir, it's in my notes.

Q.

Would you get that?

A.

Yes sir.

The two lanes are 29 feet 6 inches

wide.

*

*

*
[16-18]

MR. HARRIS: Your Honor, I will introduce. this
picture as Plaintiff's Exhibit Number 2.
THE COURT: Is there any objection, Mr. Miller?
MR MILLER: No, sir.
NOTE: The above-mentioned photograph is marked and
filed as Plaintiff's Exhibit Number 2.
BY MR. HARRIS: (Continuing)
Q.

Could you explain this photograph?

Turn it to

the jury and explain what that shows.
A.

This is a type of reflector that it was there

the night and showing a ditch.

There's a hubcap in it

and some debris.
Q.

And was that reflector the type of reflector

that was there on the night of the accident.
A.

Yes, sir.

Q.

Okay.

Now, Officer Rudd, I show you this pic(8)

JAMES M. RUDD
ture and ask you if you recognize that scene.
A.

Yes, sir, I do.

Q.

Does it accurately portray the scene as it was

at the time of the accident?
A.

It

well, of course, it' s daylight_, and it

was at night when the crash occurred.
Q.

But does it show the scene?

A.

Yes, sir.

MR. HARRIS: I will introduce that as Plaintiff's
Exhibit Number 3.
THE COURT:
NOTE:

Plaintiff's Exhibit Number 3.

The above-mentioned photograph is marked and

filed as Plaintiff's Exhibit Number 3.
BY MR. HARRIS: (Continuing)
Q.

Now, finally, I show you a picture and ask you

if you recognize that.
A.

Yes, sir.

This is the scene --

Q.

All right.

A. -- looking westerly on Powhite Expressway.
MR. HARRIS:

This will be Plaintiff's Exhibit Num-

ber 4.
THE COURT: Let me mark that.
NOTE:

The above-mentioned photograph is marked and

filed as Plaintiff's Exhibit Number 4.
BY MR. HARRIS: (Continuing)
Q.

Now, Officer Rudd, how wide did you say that
(9)

JAMES M. RUDD
highway is there?
A.

29 feet 6 inches.

Q.

How wide is each lane?

A.

The right lane is 12 feet 4 inches wide, and of

course, the left lane would be the remainder of the 29
feet 6 inches.
Q.

Did your investigation reveal whether or not

the pavement was dry that night?
A.

Yes, sir.

It was dry.

Q.

How high is that curb?

A.

Three inches high.

*
Q.

All right.

*

*

Were there any skid marks laid

down, Officer Rudd?
A.

It was some marks in the road, yes, sir.

Q.

How many feet of skid marks did you measure?

A.

It would be -- I have 28 paces of marks in the

roadway.
Q.

Are they 3 feet?

A.

Basically, yes, sir, 3 feet.

Q.

So he had 84 feet of skid marks in the road?

A.

Yes, sir.

*

*

*
[19-22]

Q.

Do it this way, Mr. Rudd.
(10)

Just tell the jury

JAMES M. RUDD
what you found with respect to skid marks at the scene.
A.

All right, sir.

I found 28 paces

of

marks in

the road.
Q.

Were they solid black marks?

A.

They were black marks, yes, sir.

Q.

Go ahead.

A.

I found 51 marks, paces of marks in the ditch,

69 paces to the first

to where the vehicle became

airborne and 74 paces to where the vehicle came to rest.
Q.

28 --

THE COURT:

Would you say that again,. Officer Rudd,

for everyone's benefit?
THE WITNESS:

All right.

28 paces of marks in the

roadway, then I found 69 paces of marks totaled to where
the car became airborne, sir.

And then, there were 74

total paces to where the vehicle came to rest.
THE COURT:

The 69 paces that you mentioned, was

that after the vehicle had left the skid marks on the
road that you spoke of?
THE WITNESS:
THE COURT:

No, sir.

This would be a total.

A total, time from where the car left

and until it became airborne?
THE WITNESS:

That was how many?

69 paces.

BY MR. HARRIS: (Continuing)
Q.

And how may feet was it airborne?

A.

69 paces.
(11)

JAMES M. RUDD
Where did you find the car with respect to the

Q.

road?

How far from the road was the car?
A.

I have 5-1/2 paces from the road.

Q.

If I show you a picture, would you be able to

show the jury where the car was on the picture?
A.

Yes, sir, I think so.

MR HARRIS: Your Honor, I think I will need Plaintiff's Exhibit-- Come over here and show the jury,
please.
(Continuing)
A.

I found the vehicle in the ditch here, laying

in the ditch.
Q.

All right, and how was the vehicle?

Was it on

its wheels, on top, on its side, or what?
A.

It was on its top.

Q.

Did you see the windshield?

A.

It was smashed, but as to what relationship,

no, sir.
Q.

I

couldn't tell the extent now.

So to keep from any confusion, there were 28

feet of skid marks before, on the highway itself?
A.

Yes, sir.

Q.

Then there were 69 feet of skid marks --

A.

69 paces.

Q.

69 paces of skid marks.

Okay, and then there

were 15 feet where it was airborne?
A.

Yes sir.
(12)

Q.

And it landed on its top?

A.

Yes sir.

Q.

What were the weather conditions that night?

A.

It was cloudy.

Q.

Was it dry or wet?

A.

It was dry, but it was cloudy.

*

*

*

CROSS EXAMINATION
Q.

[22-23]

Officer, when you arrived at the scene, the

husband and wife had both gone?
A.

Yes, sir.

Q.

And your evidence was that they were the only

occupants?
A.

Yes, sir.

Q.

Did you find any witnesses to the accident?

A.

No, sir.

Q.

How did you arrive at the time of 3:18?

A.

I, basically, took the time that the City re-

ceived the call.

The City received this call before the

County was ever notified.
Q-

And you took the time that it was reported--

A.

Yes, sir, and using that I went back to it.

Q.

And you found the car on its top in the ditch

five and a half feet from the road?
A.

Five and a half paces.

Q.

It would be fifteen and a half feet then?
(13)

JAMES M. RUDD
A.

Yes, sir.

Q.

And in the ditch as shown in that picture?

A.

Yes, sir.

Q.

Did you find any evidence of any of the delinea-

tors, one of those little sticks, I think it has been
marked as Plaintiff's Exhibit Number 2, the little stake
with the orange reflector or yellow reflector on top,
were any of those missing?
A.

I don't recall now, sir.

*

*

*
[24-25]

Q.

Did you see any of them on the ground?

A.

I don't remember, sir.

Q.

If one had been missing, would you have seen it?

A.

There was a lot of confusion right at the scene.

I don't know if I would have paid any attention to it or
not.
Q.

Were there a lot of people at the scene when

you got there?
A.

The City Fire Department and the City Police

Department were there.
Q.

The Fire Department was there in case of fire?

A.

Yes, sir.

Q.

The marks you found on the highway, which are

apparently those in Plaintiff's Exhibit Number 4, were
they the marks that you saw?
(14)

JAMES M. RUDD
A.

They correspond with what I have in my notes,

Q.

Is that a skid mark from only one wheel?

A.

Plainly, yes, sir.

sir.

But I see another mark that

I don't know what it is.
Q.

Then you, of your own knowledge, don't know

whether this mark on the road is connected with this
particular vehicle?
A.

It went to the accident scene.

Q.

You don't know about any other marks on the

A.

No, sir.

Q.

This pole, in Plaintiff's Exhibit Number 2,

road?

appears to be a little bit bent.

I don't think the

Highway Department puts them up like that, do they?
A.

No, sir.

Q.

Did you see the pole there that night in a bent

condition?
A.

I don't remember.

Q.

All right, and you can't say of your own know-

ledge that this pole became bent in the early morning
hours of August 4, 1973, can you?
A.

No, sir, I can't.

*

*

*
[26-27]

Q.

Take Plaintiff's Exhibit Number 3 and my red
(15)

JAMES M. RUDD
pen, and draw a little box where the car was, where you
found it, please.
A.

I am going to have to go merely by the grass.

Q.

As best you can remember it.

A.

It would be in this area.

Q.

If you would just draw a little box in red, we

would all be happy.
All right, sir.

Let the record reflect the

witness has drawn a red box on Plaintiff's Exhibit Number
3.

Officer, the grade of the road, as you reached
the tollgate, is essentially up, across Chippenham,
isn't it?
bridge.

So you are going upgrade until you get to the
Is that correct?

A.

Yes, sir.

Q.

All right.

When you get to the bridge, the

grade starts down?
A.

Yes, sir.

Q.

And then we have a rather severe turn?

A.

Yes, sir.

Q.

To the left?

A.

(The witness is nodding his head in the affirma-

tive).
Q.

Do you have any idea, of your own knowledge,

as to the amount of downgrade of the bridge to the scene
of the accident?
(16)

JAMES M. RUDD
A.

No, sir, I don't.

*

*

*

REDIRECT EXAMINTION
THE COURT:

[28]

Mr. Rudd, one question.

You testified,

I believe, that there were 69 paces, total skid marks.
Were they in a relatively straight line, or did they
swerve to the right or to the left?
THE WITNESS:

They went off the road and swerved,

kind of with the contour.

*

*

*
[29-30]

Q.

Let me see

if I have it clear.

There were 84

feet or 28 paces on the highway itself.
A.

Yes, sir.

Q.

Then what happened?

From the curve, how many

paces of skid marks did you pace off?
A.

Well, it was 69 paces to the first, to where

the vehicle became airborne.
THE COURT:

From what point, Mr. Rudd?

MR. MILLER:

This would be a total.

THE COURT:

From where the skid marks started to

where the car became airborne, 69 paces?
THE WITNESS:
BY MR. HARRIS:
Q.

Yes, sir.

(Continuing)

Did the car flip over, and how far was it to

that point?
(17)

- JAMES M. RUDD
A.

Five paces in the air, then it came to rest.

Q.

Did it come to rest against an embankment?

A.

It had to because it was down in a ditch, be-

cause the embankment goes up from the ditch.
MR. HARRIS:

That's all.

RECROSS EXAMINATION
BY MR. MILLER:
Q.

So the total marks were 69 to where the vehicle

became airborne and 5 paces airborne?
MR. HARRIS:
THE WITNESS:
THE COURT:

*

Before hitting the embankment?
Before it came to rest.
Before where you found it.

*

(18)

*

RICHARD FREDERICK SNIDER [30-31]
RICHARD FREDERICK SNIDER, a witness called by the
plaintiff, having been previously duly sworn, testified
as follows, viz:
DIRECT EXAMINATION
BY MR. HARRIS:

Q.

Would you state your full name, sir.

A.

Richard Frederick Snider

Q.

And your address?

A.

4614 Coles Street, Chesterfield County.

Q.

What is your age, sir?

A.

Twenty-six years old.

Q.

And what is your occupation?

A.

I am the Director of Safety for Natkin & Com-

Q.

What is your relationship to Mrs. Clark?

A.

Sister. Excuse me, I am her brother.

Q.

Have you ever had any experience investigating

pany.

accidents?
A.

Yes, sir, I have.

Q.

Tell us of your experience.

A.

I was with the State Police for two years.

Q.

When was that?

A.

I believe '68 and '69 were the years, sir.

Q.

And did you have occasion to be on the Patrol
(19)

RICHARD FREDERICK SNIDER
investigating accidents during that period of time, sir?
A.

Yes, sir, numerous occasions.

*
Q.

*

*[37-44]

Richard, when you get to Powhite Parkway at the

toll booth, or did you have occasion to go to the toll
booth on that day, August 4, 1973?
A.

Right, I entered the Powhite Parkway from

Forest Hill Avenue and went out south on Powhite - Chippenham.
Q.

Did you notice on that day where

th~

signs were

posted?
A.

You mean --

Q.

On the right-hand side?

A.

On the right-hand side?

Q.

From the toll booth to the point of impact.

A.

Yes, sir, I did.

Once -- upon leaving the toll

booth, I noticed it was a 60 mile per hour sign on the
right-hand side, approximately -- I was gauging by my
speedometer, one-tenth of a mile from the toll booth.
Q.

All right.

Now, after the 60 mile per hour sign

first of all, how far was the 60 mile per hour sign
from the toll booth?
A.

I would estimate one-tenth of a mile, judging

by my speedometer.
(20)

RICHARD FREDERICK SNIDER
Q.

Did you see other signs?

A.

Yes, I did.

Past the one sign, I would say,

approximately two-tenths of a mile, then there was
another sign.

I did take notes on this at that time.

I show you a picture here.

Q.

MR. MILLER:

Mr. Harris, is that one that was

taken recently?
MR. HARRIS:

Yes.

(Continuing)
Let me show you this picture and ask if that was

Q.

the scene that was there on the morning of the accident.
Was the sign in the picture there on the morning of the
accident?
A.

Yes, sir.

That was the big sign.

was 30 x 40 feet which you can see.

I guess it

It states: "Chippen-

ham Parkway 11 •
MR. HARRIS:

I would like to introduce that as

Plaintiff's Exhibit Number 5.
MR. MILLER:

Let me see it for a minute,

Mr. Harris.
I have no objection.
THE COURT:
Number

That will be Plaintiff's Exhibit

s.
NOTE:

The above-mentioned photograph is marked

and filed as Plaintiff's Exhibit Number 5.
(21)

RICHARD FREDERICK SNIDER
BY MR. HARRIS:
Q.

(Continuing)

Now, how far is that from the toll booth, ap-

proximately?
A.

I would say approximately, maybe three or four

city blocks is the way I would estimate it.
Q.

I show you another picture.

Mr. Miller, do you

want to see this picture?
MR. MILLER:
BY MR. HARRIS:
Q.

Let me look at it quickly.

(Continuing)

That was taken at the same time Plaintiff's

Exhibit Number 5 was taken, and I will ask you if you
recognize that scene.
A.

Yes, sir.

This one is the one taken 150, 200

feet past the first 30 x 40 sign that you see.
THE COURT:
NOTE:

Plaintiff's Exhibit Number 6.

The above-mentioned photograph is marked

and filed as Plaintiff's Exhibit Number 6.
THE WITNESS:

I am just estimating 100, 150 feet

or maybe three-tenths, two tenths of a mile past the
other one.
MR. MILLER:

Excuse me.

I'm sorry, can I look

at Number 6, please?
I assume this is intended to be a close-up of
that?
MR. HARRIS:

Yes, sir.
(22)

RICHARD FREDERICK SNIDER
MR. MILLER:

I have no objection.

MR. HARRIS:

I offer this as Plaintiff's Exhib-

it Number 7.
NOTE:

The above-mentioned

phot~graph

is marked

and filed as Plaintiff's Exhibit Number 7.
BY MR. HARRIS:

Q.

(Continuing)

When were these notes taken?

Did you make these

notes yourself?
A.

Yes, sir, these are my notes.

Q.

What does Plaintiff's Exhibit Number 7 show?

Q.

This shows the sign for -- if you want to go to

Route 60 or 360, you stay in the left lane or 147, you
stay in the right lane.

Q.

Is that a close-up of the first exhibit?

A.

Yes, sir.

That's right next to the exit on

Chippenham Parkway.

Q.

And I show you this picture and ask you if you

recognize that sign.
A.

Yes, sir.

This is a sign that I saw just before

it, a bright yellow sign with a black background.

It was

on the right-hand side, prior to getting to the Chippenham crossover.

badly.

This is on the Chippeham overpass.

MR. HARRIS:

Plaintiff's Exhibit --

MR. MILLER:

Let me see.

My eyes are failing me

This again was taken in September?

(23)

I have no

RICHARD FREDERICK SNIDER
objection.
That would be Number 8, wouldn't it, Judge?
THE COURT:
NOTE:

8, yes.

The above-mentioned photograph is marked

and filed as Plaintiff's Exhibit Number 8.
BY MR. HARRIS:
Q.

(Continuing)

Now, I show you this picture and ask you if you

recognize that scene.
A.

Yes, sir.

The previous sign was back from this,

and this is near the bridge.

You can tell by the way

it's laying that this is the bridge over across
Chippenham Parkway.
MR. HARRIS:

I offer that as --

THE WITNESS:

This is also --

MR. HARRIS:

Just a minute.

MR. MILLER:

That will be Number 9.

THE COURT:
NOTE:

All right, sir.

The above-mentioned photograph is marked

and filed as Plaintiff's Exhibit Number 9.
BY MR. HARRIS: (Continuing)
Q.

9.

I would offer this as Plaintiff's Exhibit Number

Go ahead and explain.
A.

What I was going to say, there is also another

sign right here at the end of the bridge.
about signs.

I thought I would state that.
(24)

You asked me

RICHARD FREDERICK SNIDER
Q.

And finally, I show you this picture and ask you

if your recognize it.
A.
pass.

Right.

This is on the bridge itself, the over-

There is another bright yellow sign like I stated

before with an arrow denoting a curve to the left.
MR. HARRIS:
THE COURT:
MR. MILLER:
THE COURT:
NOTE:

Plaintiff's Exhibit Number 10.
It's 11, I believe.
10, I think, Judge.
That's correct.

It is Number 10.

The above-mentioned photograph is marked

and filed as Plaintiff's Exhibit Number 10.
MR. HARRIS:

Your Honor, at this point, maybe

I better approach the bench with Mr. Miller.
NOTE:

Counsel approach the bench, out of the

hearing of the Court Reporter and the jury, after which
the hearing resumes as follows, viz:
THE COURT:

Ladies and gentlemen of the jury,

the next picture has a sign in it, which I assume will be
identified, with the speed limit of 55 miles per hour.
It was obviously 60

mil~s

per hour at the time.

Governor has since brought it down to 55.

The

It is stipu-

lated that that is the only change in the picture.
NOTE:

The above-mentioned photograph is marked

and filed as Plaintiff's Exhibit Number 11.
BY MR. HARRIS:

(Continuing)
(25)

RICHARD FREDERICK SNIDER
Q.

I will show you Plaintiff's Exhibit Number 11

which the Court has received into evidence and ask you
if you recognize that scene and what it protrays.
A.

Yes, sir.

toll booth.

This is the sign as you leave the

Like I said, at the time it stated a speed

limit of 60 miles.

This is approximately one-tenth of

a mile past the toll booth itself.
Q.

How far, Mr. Snider, is it from the toll booth

to the scene of the accident?
A.

I would say, approximately seven-tenths of a

Q.

Do your notes reflect it or did you measure it,

mile.

specifically?
A.

Like, I said, I was using my own speedometer.

*

*

CROSS EXAMINATION
Q.

*

[51]

Has she ever told you how the accident occurred,

how the car got off the road?
A.

No, sir.

She said she remembers she was laying

back in the seat, and that's all she remembers.

*

*

(26)

*

BILLY RAY CLARK [52-53]
MR. HARRIS:

I would like to call Mr. Clark

as an adverse witness.
BILLY RAY CLARK, a witness called by the plaintiff, having been duly sworn, testified as follows, viz:
DIRECT EXAMINATION
BY MR. HARRIS:
Q.

Would you state your name for the record, sir?

A.

Billy Ray Clark.

Q.

And your address.

A.

I am at White Stone, Virginia.

Q.

And were you driving the automobile in question,

A.

Yes, sir.

sir?

*

*
Q.

*[53-55]

Have you ever been treated by a doctor -- Dr.

E\lltz?
A.

Yes, sir.

Q.

What did Dr. Fultz treat you for?

A.

He, of course, is a psychiatrist, and he was

helping me through a problem I had with a previous
marriage.
Q.

What was this?

A.

Sort of an emotional situation.
(27)
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Q.

Did that problem have anything to do with --

A.

That problem didn't have anything to do with

drinking.

It did tie in, you see, I was drinking heavily

at the time due to the emotional problem I was in, and Dr.
Fultz did tell me I would get through my problem a lot
better if I would not drink because it would impair -some of the things I was doing were not me because of the
drinking.
Q.

You said you were doing some bizarre things at

the time you were drinking?
A.

Yes, sir.

Q.

Did he tell you to cut down or not drink?

A.

He said I would be better not to touch a drop of

it until I got out of the emotional problem I was in.
Q.

Did he tell you drinking affected you more than

the average person as far as it relates to your judgment
and actions?
MR. MILLER:

That's still a big question, and I would

object to it, Your Honor.
MR. HARRIS:

Your Honor, he either told him alcohol

affected his judgment and actions or it didn't.
THE COURT:

I think the question is proper, and I am

going to allow it.
MR. MILLER:
THE WITNESS:

Note my exception, please.
Would you relate it one more time.
(28)

BILLY RAY CLARK
BY MR. HARRIS:
Q.

(Continuing)

Did he tell you that you, Billy Ray Clark, would

be affected or were affected by drinking alcoholic beverages insofar as your judgment, your ability to exercise
your judgment and your actions were concerned more than
the average person?
A.

I don't remember him saying "more than the aver-

age person

11

,

but I do remember him-- we were discussing

something I had just done, and I said, "This is not me."
He said that he was almost sure that I would not have done
it had I not fooled with alcoholic beverages, that this
was what it affected my judgment, to make me do this
particular thing.

*
Q.

*

*[63]

Mr. Clark, did you have anything to drink that

night that Mrs. Clark didn't know about?
A.

No, sir, I don't think I had anything to drink

she didn't know about.
Q.

Did you fall asleep, Mr. Clark?

A.

No, sir. As I remember, I wasn't sleepy because

I was thinking of driving back to White Stone.

I really

wanted to drive back.
Q.

You say you did want to drive back?

A.

I had thought about it one time, and I would

(29)
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have just as soon gone ahead and driven back as to spend
the night with Mr. and Mrs. Hailey.
Q.

Were you drowsy?

A.

No, sir, I don't remember being drowsy.

*

*

*[66-67]

Mr. Clark, when did you decide to go on Powhite

Q.

Parkway that night?
A.
Open

When we left the club, coming to Route 60, Giant

~ir.

was, as

I

I

started down Broad Street.

My first intention

started off, thinking about which way

I

would go,

I

first thought of the Boulevard Bridge and changed my mind.

I

figured the Powhite Parkway would have to be closer.
Q.

You have lived in Chesterfield County before,

haven't you?
A.

Yes, sir.

Q.

And you are familiar with Chippenham Parkway,

aren't you?
A.

Yes.

Q.

And you have driven from Chippenham Parkway over

on Forest Hill Avenue, haven't you, sir?
A.

Yes.

Q.

Prior to the accident, you drove underneath the

parkway, did you not, on Chippenham Parkway?
A.

On Chippenham?

Q.

Toward Forest Hill Avenue, north?

A.

Chippenham -- north?
(30)

Yes, I must have.

I am not

BILLY RAY CLARK
really that observant as to whether I was under a road or
not.

I can't -Q.

You certainly have driven from Chippenham Parkway

over on Cary Street by way of Powhite Parkway, have you
not?
A.

Yes, sir.

I have made that trip two or three

times.
Q.

And you certainly knew the toll booth came pretty

soon after you left Chippenham Parkway, didn·' t you?
A.

Yes.

Q.

Going the other way?

A.

Yes.

Yes, but I figured it was about midway, a

little closer to Cary Street, than it was Chippenham.
Q.

On the night in question, coming back to Chippen-

ham on Powhite Parkway, where were you going?
A.

We were coming to Giant Open Air on Route 60.

Q.

Didn't you know when you got to Chippenham Park-

way you would have to turn left to get back to Giant Open
Air Market?
A.

No, sir, I really didn't.

Q.

You aren't telling the jury you didn't know where

you were going?
A.

No, I was actually expecting to see a Route 60

exit off of Powhite Parkway was what I was expecting to see.
I wasn't really paying that much attention to it.
Q.

Let me ask you this.

Was the car in good condi-

(31)
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tion?
A.

Yes, sir.

Q.

Were the brakes all right?

A.

It was practically a new car.

It was in good

condition.
Q.

Were the headlights all right?

A.

Yes, sir.

Q.

Did you have your lights on dim or bright?

A.

Like I said in my deposition, I couldn't remem-

ber whether they were on dim or bright.

I knew my lights

were on.
Q.

Are you sure the lights were on?

A.

I am positive the lights were on, but I can't

tell you whether it was dim or bright.
Q.

After leaving the toll booth, what was the next

thing you saw?
A.

I saw the 60 mile an hour sign.

Q.

Let me show you a sign and ask you if that is the

sign like the one you saw.
What color was the sign you saw, by the way?
A.

As I said in my deposition, I believe the sign

was green.
Q.

You believe it was green?

A.

It was a green state sign, oblong, with 60 miles

an hour on it.
(32)

BILLY RAY CLARK
Q.

I ask you, Mr. Clark, to look at Plaintiff's

Exhibit Number 11 and tell me if that is similar to the
sign that you saw.
A.

The sign that I saw was about, at least twice as

big or maybe a little bigger, with the 60 on it.
Q.

Now, if the other witnesses testified that this

was the sign or will testify that this is the only sign
there showing 60 miles an hour, then they are wrong?
A.

If they state that that sign was this size?

Q.

Uh huh, and the only difference is the numbers

on the sign.
A.

That it stated 60?

Like I said, this has been a

long time ago, and I remember the speed sign saying 60,
and to the best of my knowledge, the sign was larger than
this, a larger green sign.
Q.

But did your headlights illuminate the sign all

right which said 60 miles an hour?
A.

I saw it well.

I remember that.

Q.

No question about seeing the sign?

A.

There was no question.

Q.

Now, going down the road further -- first of all,

I can remember that viv-

idly.

have you ever been on this road before going south?
A.

No, sir, I hadn't.

This was my first time.

Q.

So you didn't know where the road was going to
(33)
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end?
A.

No, actually I didn't.

Q.

You didn't know how far the exits came up or

where the ramp started?
A.

No, I wasn't expecting the road to end.

Q.

Go ahead.

A.

I hadn't thought that far ahead to where the end

You didn't know when it was going to

stop?

of the road was.

Q.

Now, Mr. Clark, what are those signs for?
MR. MILLER: Your Honor, I object to that.
THE COURT:

BY MR. HARRIS:

Q.

That's an improper question.

(Continuing)

Let me show you Plaintiff's Exhibit Number 5 and

ask you if you saw that sign.
A.

No, sir.

Q.

You did not see that sign?

A.

This is after the toll booth?

I did not notice the sign, let's put it that way.

Q.

You didn't pay any attention to the sign?

A.

I didn't pay any attention to it.

notice it.

I didn't

I wasn't aware -THE COURT:
MR. HARRIS:

What number is that?
This is Plaintiff's Exhibit Num-

ber 5.

(34)
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(Continuing)

Q.

What are you telling the jury then is that the

sign would have been there, but you didn't pay any attention it?
MR. MILLER:

Your Honor, I object to that.

THE COURT:

He said he didn't see the sign.

BY MR. HARRIS:

Q.

(Continuing)

I show you Plaintiff's Exhibit Number 6 and ask

you if that sign was there.
A.

It looks like I would have had to be blind, but

I couldn't swear that sign was there.

Q.

I show you Plaintiff's Exhibit Number 7 and ask

you if you.recognize that sign from that night.
A.

This is the same sign, isn't it?

No, I did not.

I did not notice the sign.

Q.

All right.

I show you Plaintiff's Exhibit

First of all, did you notice where the ramp went to
Chippenham Parkway to the right?
A.

I do remember an exit.

went that way.

I remember maybe the road

I can't place seeing the sign that said

Exit, but I do remember the exit road going off.
of course, it was too soon to be at Route 60.

I knew,

So I didn't

pay any attention to it.

Q. What you are saying is that you didn't know where
you were going to get off?

(35)
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A.

Not really, I didn't.

Q.

I show you this picture, Mr. Clark, Plaintiff's

Exhibit Number 8.
A.

No, sir.

After the accident, I went back.

I went

back over this road, and I saw that sign there then, but I
couldn't swear it was there the night of the accident.
Q.

All right.

You say you did not see Plaintiff's

Exhibit 9, the 35 mile per hour sign?
A.

I did not see that, no, sir.

Q.

When you went back over, what color is that sign?

A.

Either orange or yellow.

Q.

How big is the sign?

A.

When I went back and looked at it?

Q.

Uh huh.

A.

It was, I guess, about, I would say it was about

like this, and about like that (indicating).
Q.

Was it the same size as it is on the 60 mile per

hour sign?
A.

As the first 60 mile per hour sign, as I saw

coming off?

N9, I feel that the 60 mile an hour sign was

bigger.
Q.

You feel it was bigger?

A.

I feel it was bigger.

I hope I am not mistaken,

but I feel it was a larger sign.
Q.

I show you Plaintiff's Exhibit 9 and ask you if
(36)
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you noticed the bridge abutment?
A.

I really can't recall seeing the bridge abutment

maybe because I was unattentive.

I wasn't looking that

close, but I can't recall seeing it.

Q.

How about the bridge abutment or the sign beyond

it that has an arrow, and it has the designation of "Maximum Safe Speed 30 Miles Per Hour".

Did you notice that

sign?
A.

No, sir, I did not.

I didn't see that or the 35

mile an hour sign.

Q.

Now, Mr. Clark, did you -- you say you saw the

ramp going north on Chippenham?
A.

The exit.

I

didn't know where it was going, but·

I remember the exit going off on the right.

Q.

So you knew that Chippenham Parkway must have been

going under the Powhite Parkway?
A.

I had no idea where that exit was going. I am not

familiar with that road, and I was probably thinking it was
Forest Hill Avenue or Jahnke Road or something.

Q.

You didn't bother to look at the sign to tell

where the road was going to go?
A.

It -MR. MILLER:
THE COURT:

If Your Honor please -Sustained.

sign.
(37)

He said he didn't see the

BILLY RAY CLARK
BY MR. HARRIS:
Q.

(Continuing)

Did you see any delineators, Mr. Clark, after

the maximum safe speed sign of 30 miles per hour?
A.

When I saw the.delineators, I already knew that I

had run out of road at that point, when I saw those.
Q.

Is that the type of delineator you saw?

I am

showing you Plaintiff's Exhibit Number 2.
A.

Yes, I can vividly remember the first one going

under the car, and that's the last thing I remember, knocking that one down.
Q.

I want you to tell the jury why you didn't see the

first big sign that says "Chippenham Parkway, Route 60"?
Why didn't you see that sign?
MR. MILLER:

If Your Honor please, he has testi-

fied he doesn't remember seeing them.
THE COURT:

He said he didn't, but the question

is proper.
THE WITNESS:
I guess.

I just wasn't paying any attention,

I didn't see it.

The signs are there and I didn't see them.

So I must not

have been looking for the signs.
BY MR. HARRIS:
Q.

(Continuing)

And would your answer be the same for the next

sign and the caution warning signs?
A.

It would have to be.

I didn't see them.

(38)

I just

BILLY RAY CLARK

did not see them.

I

remember seeing the 60 mile an hour

sign, and I remember when I was already in trouble in the
curve.

And as far as -- I do remember passing the exit.

As far as any signs, I do not remember seeing them.
Q.

How fast were you going at the time of the acci-

A.

I didn't look at my speedometer.

dent?
I paid my toll

and left.
Q.

Were you going fast as 60 miles per hour?

A.

I couldn't say for sure what speed I was going.

I do know with this automobile, if you are running anything
less than 50 miles an hour, 40 miles an hour, you feel
like you are sitting still.

The best

could say is I know

I

I wasn't running under SO, and I wasn't running over 80.
But I -- to tell you -Q.

You could have been running 80?

A.

I didn't say -- I could have.

been in a hurry, and I was speeding,

I

I know if I had
would have realized

which I wasn't doing, which would have been in the 80 mile
range, and if I had been creeping along,
it.

I

would have known

But I wasn't creeping, and I wasn't busting wide open.

I was in between the ranges of SO miles an hour and 70
miles an hour.
Q.

Somewhere in there.

So what you are testifying is that you could have

been going 70 miles an hour?
(39)
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A.

Yes, it's possible.

Q.

Now, Mr. Clark, are you telling this jury that you

were driving down an unfamiliar road with the knowledge
that you were going to have to exit ahead somewhere onto
60 or Chippenham Parkway, somewhere, and that you passed
all of the signs that I have shown to the jury, and that
you were traveling between 50 and 70, and you said possibly even 80, and that you weren't, I think you used the
words "paying attention 11 to where the exit was going to
come about?
A.

Is that what you are testifying?

Basically, that's it.
MR. HARRIS:

That's all I have at this point,

Your Honor.

*

*

*

(40)

JOHN FOWLER [78-79]
JOHN FOWLER, a witness called by the plaintiff,
first being duly sworn, testified as follows, viz:
DIRECT EXAMINATION
BY MR. HARRIS:

Q.

Would you please state your name, sir.

A.

My name is John Fowler.

Q.

What is your address?

A.

My office address is 201 North Washington Street,

Alexandria, Virginia.
Q.

What is your occupation?

A.

I am a Civil Engineer.

Q.

Are you a duly licensed engineer for the State of

Virginia?
A.

Yes, sir, I am.

*

*

*
[79]

MR. MILLER:

If Your Honor please, I don't mean

to cut the man off, but I will stipulate that this man is
a Civil Engineer registered with the State of Virginia.
I don't know what questions Mr. Harris intends to
ask him, but I don't have any doubt that he is a Civil
Engineer.
THE COURT:

You will stipulate that he is an

expert in his field?
MR. MILLER:

Yes, sir.
(41)

JOHN FOWLER
BY MR.

f~S:

(Continuing)

Q.

All right, sir.

A.

Yes, sir.

*

*
Q.

Did you design Powhite Parkway?

*

[80-87]

Is it the Civil Engineer's function, who designed

the road, to also be responsible for the signing?
A.

Yes.

Q.

Putting the signs in place?

A.

Yes.

Q.

Now, Mr. Fowler, I want you to advise the jury

what considerations went into signing this road as it
would relate to safety.
A.

All right.

Well, the Powhite Parkway is a limit-

ed access highway with a relatively high designed speed.
It has similar characteristics to an Interstate Highway.
All highway signing designs are in accordance with the
practices and regulations which are established Federally
and also established and amplified by State regulations.
In the case of Powhite Parkway, it was designed in complete confor.mance and signed in complete conformance with
the Virginia Department of Highways regulations and standard practices.
Q.

All riqht, sir.

Mr. Fowler, how far was the

distance from the toll booth to the curve which merged
with Powhite Parkway, merged into Chippenham Parkway?
(42)
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A.

The beginning of the curve is approximately nine-

tenths of a mile, between nine-tenths of a mile and a mile
from the toll booth.
Q.

Would you please advise the jury what signs were

there on·the morning of August 4, 1973.·

Would this help

you at all?
A.

Yes, it would. Thank you.
Wall, as you leave the toll plaza, the first sign

you would encounter would be the speed limit sign.

That

sign was roughly five-tenths of a mile beyond the toll
plaza and was a 60 mile an hour speed limit.
Now, then, nearly three-tenths of a mile further

Q.

Let me ask you, Mr. Fowler, is this the sign with

the exception of the number on there?
A.

Yes, that's the first sign you would encounter.

Q.

Describe Plaintiff's Exhibit Number 11 to the

A.

That sign is basically a speed limit sign placed

outside the guard rail along the right-hand shoulder.
common speed limit sign.

jur~

It's

At the time, it was a 60 mile

speed limit, since reduced to 55.
Q.

Come over in front of the jury.

Now, was there

any other speed limit sign on the parkway on August 4th
with 60 miles an hour, other than this one?
A.

Not beyond the toll plaza, not between the toll
. ( 43)
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plaza and Chippenham Parkway.
Q.

I am referring to the toll plaza, to the exit.

This is the only sign?
A.

No.

Q.

All right.

There are no green signs?

I show you Plaintiff's Exhibit Number

5 and ask you if that sign was in place on August 4, 1973?
A.

Yes, it was.

warning sign.

That's what you call an advanced

That gives the designation that you are

approaching an interchange or a situation where information about a designation is required.

That is roughly,

almost a half a mile, between four-tenths of a mile and a
half of a mile between the toll plaza, three-tenths of a
mile before you come to the ramp.
Q.

I show you Plaintiff's Exhibit Number 6 and 7, and

ask you if those signs were in place on August 4, 1973.
A.

Yes, sir, they were.

Q.

And tell me what they show, for the record and

what the purpose is for those signs.
A.

Those are repeats of the advance warning signs.

Those are destination signs, and one of them indicates
that the connection to the north would take a north on
Chippenham to Route 147, and the other siqn shows you would
go south on Chippenham to 360 or 60.
Q.

Approximately what size are those signs?

A.

Those signs are quite large.
(44)
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size, approximately, I would guess to be about 12 x 16
feet.
Q.

All right, sir.

Are most of those green signs

approximately the same size?
A.

Yes, they have approximately the same message

and approximately are the same size.
Q.

All right.

Now, how big is the lettering on those

signs?
A.

I believe the capital letters on those signs are

12 inches and the lower letters are 10 inches, the lower
case letters are 10 inches.
Q.

Mr.

F~wler,

in designing roads and placing signs,

would you tell us whether or not the illumination of the
car lights, the distances or the size, coming up and below, is taken into consideration?
A.

Yes, that's how the size of the letters are deter-

mined.
Q.

And would you tell the jury whether or not these

letters were in conformity, considering the headlights on
a vehicle?
A.

Yes. Well, this is for this particular designed

speed roadway.

That's the size letters that are required

to afford the proper sight distance.
Q.

What you are saying is that the State requires

certain signs and certain signings, and this road complied
(45)
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with that?
A.

That's correct.

Q.

How did you go through the process of getting

compliance from the State Department?
A.

First, there's a design, a preliminary signing

design to principally establish the overhead signs.
There are designated project reference numbers, and this
was done in conjunction not only with Powhite Parkway, but
with Interstate 95 which isn't open to traffic, but will
connect with this project so there is some kind of continuity.

After that, we prepared detailed construction of the

signs, locations and sizes of the signs.
bit of detailed stuff.

There is quite a

Detail is necessary for the cons-

truction contractor to actually install the signs.

At that

stage, we resubmit the signs to the Virginia Department of
Highways for review and approval.

That's the process.

We

have the approval of designing, the preliminary signing and
a review of the final signing.
Q.

I show you Plaintiff's Exhibit Number 8 and ask

you if that sign was posted on August 4, 1973?
A.

Yes, it was.

Q.

Would you tell the jury what that shows?

A.

That is a ramp speed designation sign.

This is

placed after the fork in the road, after the designations
have been given, and that advises the vehicle operator that
(46)
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he is on the ramp, and that is to reduce speed to the speed
designation sign.

Q.

What color is that sign?

A.

That's a yellow sign, black letters.

Q.

And would a vehicle's lights, traveling in either

lane, illuminate that sign?
A.

Yes, they would.

Q.

Would the headlights have to be on high beam or

low beam?
A.

In either instance.

Q.

For what distance, approximately, sir?

A.

I am not sure.

Q.

All right, sir.

I would say 350 to 400 feet.
Now, I show you Plaintiff's

Exhibits Number 9 and 10 and ask you if that sign shows in
the background, the 35 mile per hour sign, maximum safe
speed, 30 miles per hour with the curve, was i t in place?
A.

Yes, that was also in place.

Q.

What color is that sign?

A.

That's also yellow with black letters.

Q.

From what distance back could you see that sign?

A.

You can see that for about the same distance, the

curve designation sign, the arrow placed on it.

That's

the prominent thing we want the driver to observe.

It

indicates the direction of the turn.

Q.

And could you see that for what distance, sir?
(4 7)
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A.

I would guess you could also see that sign 350

feet back.
Q.

All right, sir.

I show you Plaintiff's Exhibit

Number 2 and ask you to tell the jury what that picture
shows.
A.

Well, that's a road edge delineator.

orange reflectorized device that are

mount~d

It's an
around curves

at fairly closely spaced intervals to show the direction
of the curve.

They are reflectorized.

They reflect head-

lights and show which way the road is curving.
Q.

And you say they are reflectorized?

A.

Yes, sir, .they are.

Q.

Now, at the point from the bridge abutment to the

curve that merges into Chippenham Parkway, how far are
those signs apart, those reflectors or large reflectorized
posts?
A.

The ones installed around the outside edge of the

curve were placed 65 feet apart.
Q.

And how high were they from the ground?

A.

I am not sure.

I think approximately three feet

from the ground.
Q.

And would highlights -- how far would headlights

reflect those?
A.

I'm not sure.

Q.

You are not sure?
(48)
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A.

No.

Q.

Were they close enough so that the peripheral

headlights would cause them to be reflectorized9
A.

They are actually four inches, the reflectorized

part of it is actually four inches apart and eight inches
tall, and you can see them at a great distance, in advance.
It depends on whether they are clean or dirty as to how
far you can see them.

* EXAMINATION
*
*
CROSS
[87-89]
Q.

Mr. Fowler, from the toll booth up to the bridge,

we have somewhat of an upgrade, don't we, sir?
A.

It's relatively flat for part of that distance,

and then a grade ascends as the Powhite Parkway crosses
over Chippenham Parkway.
Q.

To get to the bridge, to the toll booth, you have

to go up a little bit?
A.

Yes, that's correct.

Q.

Then the bridge is relatively flat?

A.

Yes.

Q.

And straight?

A.

Yes.

Q.

And once you get off the bridge, you go down and

start the curve, don't you?
A.

That's correct.

Q.

So the distance of nine-tenths would be from the
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toll booth to the center of the

bri~ge?

A.

Roughly to the center of the bridge.

Q.

How much of a downgrade do we have?

What is the

angle of the grade going down from the bridge to Chippenham Parkway?
A.

Is it consistent all the way down?

There is a grade over Chippenham Parkway, a down-

grade, and the grade flattens out as Powhite would
with Chippenham to go south over the creek.

me~ge

I don't re-

call the percentage of grade.
Q.

It's fairly steep, isn't it?

A.

I think it may be in the range of about five per-

cent, but I don't recall.
Isn't five percent a fairly steep. grade in highway

Q.

planning?
A.

Not in this type of interchange, no.

Q.

The curve itself is actually a 19 degree curve,

isn't it?
A.

The angle, the central angle of curve is over 90

degrees, about 93 degrees.
Q.

93 degrees?

A.

The controlling element in speed is the radius of

the curve rather than the angle.
Q.

The shorter the radius, the shorter the speed?

A.

Correct.

Q.

What sort of radius do we have on this curve?
(SO)
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A.

This is what we call a 17 degree curve or roughly

a 320 foot grade.
Q.

320 feet?

In other

words, 640 feet would be the

diameter of the circle which would include the curve?
A.

That's the inside edge, and of course, the out-

side edge would be larger.

*

*

THE COURT:

*

[90-91]

Mr. Fowler, tell me, does this par-

ticular ramp come within Interstate standards?
THE WITNESS:

This is what you call a semidirect

connection, and it falls within it.
THE COURT:

This five percent would be outside

of the specifications if it were in a main line?
THE WITNESS:

There are five percent grades per-

mitted in urban conditions.
THE COURT:

In usual conditions, but they are not

desired, is that correct?
THE WITNESS:

*
Q.

Yes, sir.

*

[93]

*

Also the speed with which a car may negotiate

depends upon the gravity of the center of the curve and
how heavy the car is.

The heavier the car, the lower the

center of gravity, the better the tires, the faster it can
go.
A.

(The witness is nodding his head in the affirma(51)
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tive).

*

*

*

(52)

THOMAS LESLIE MARSHALL [93-94]
THOMAS LESLIE MARSHALL, a witness called by the
plaintiff, having been previously duly sworn, testified
as follows, viz:
DIRECT EXAMINATION
BY MR. HARRIS:
Q.

Would you state your name, please?

A.

Thomas Leslie Marshall.

Q.

How old are you?

A.

Nineteen.

Q.

Directing your attention to August 4, 1973, did

you have occasion to be on Powhite Parkway?
A.

Yes, sir, I did.

Q.

About what time were you there?

A.

Approximately 3:30 to 4:00 o'clock in the morning.

Q.

Did you come upon an accident?

A.

Yes, I did.

Q.

Did you determine who was in the accident, who

was involved in the accident?
A.

Yes, I did.

Q.

Who was involved in the accident?

A.

Frederica and Billy Clark.

Q.

Did you know them before?

A.

Yes, I did.

Q.

Where were you going at that time of day or night?

A.

I saw the ambulance from the service station I was
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getting gas in, and I followed them, and I saw the car.
Q.

Was the car still there when you got there?

A.

Yes, it was.

Q.

*

*

*
All right.

[96-97]

Describe the position of the car and

the condition of the car.
A.

It was laying

on~

its top, and it was torn from

one end to the other.
Q.

If I show you a picture of the car, do you think

you can recognize it?
A.

Yes, sir.

*
Q.

*

*
[97-99]

Would you tell us whether or not that's the way

the car looked when you saw it?
A.

That's the way the car looked when I saw it.
MR. MILLER:

Except it was turned over.

I have

no objection.
THE COURT:

It will be marked as Plaintiff's

Exhibit Number 12.
NOTE:

The above-mentioned photograph is marked

and filed as Plaintiff's Exhibit Number 12.
BY MR. HARRIS:
Q.

(Continuing)

Now, I show you this picture and ask you is that

the same car from a different angle?
A.

That's the same car.
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MR. HARRIS:

I request that this be marked as

Plaintiff's Exhibit 13.
NOTE:

The above-mentioned

phot~graph

is marked

and filed as Plaintiff's Exhibit Number 13.
(Continuing)
Q.

Finally, I show you this picture and ask you if

you recognize that as being the same car.
A.

Yes, I do.

Q.

What does that show?

A.

From the hood, the broken windshield.
THE COURT:

It will be marked as Plaintiff's

Exhibit Number 14.
NOTE:

The above-mentioned photograph is marked

and filed as Plaintiff's Exhibit Number 14.
BY MR. HARRIS:

(Continuing)

Q. So then, in Plaintiff's Exhibit Number 14, can you

see the windshield?
A.

Yes, I can.

Q.

On which side of the car?

A.

The right side.

Q.

And describe that for the record, please.

A.

The window was caved in, from the windshield in

the front.

*

*

CROSS EXAMINATION
Q.

*

[99]

How did you know the Clarks before the accident?
(55)
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A.

Well, her brother is one of my best friends.

·Q.

Richard?

A.

Yes.

Q.

You have known him for a long time?

A.

A couple of years.

*

*

(56)

*

FREDERICA S. CLARK [100]
FREDERICA

s.

CLARK, a witness called in her own

behalf, having been previously duly sworn, testified as
follows, viz:
DIRECT EXAMINATION
BY MR.

HARRIS:

Q.

Would you state your name for the record, please.

A.

Frederica

Q.

Make sure the jury can hear you.

s.

Clark.
Now, Mrs. Clark,

where do you live?
A.

I live in White Stone, Virginia.

Q.

And how long have you been married to Billy Ray

Clark?
A.

Since October 23, 1972.

*
Q.

*

*

[101-106]

All right, Mrs. Clark, what time did.you all

leave White Stone to come to Richmond?
A.

We left White Stone about, somewherebetween seven

and seven-thirty.
Q.

And what time did you arrive in Richmond?

A.

A little after nine.

Q.

And what did you all do when you got to Richmond?

A.

We met another couple, Chuck and Nan Hailey, they

weren't married at that time, for dinner, and they had
another couple with them.
were introduced to me then.

I didn't know them, but they
I didn't know them previous
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to that night.

We ordered a bottle of wine with our meal.

I remember I ate lobster.
don't get that much.

Q.

It's very seldom I get it.

I

I remember that.

What did you and the defendant have to drink at

the Flying Cloud?
A.

Well, all of us split the bottle of wine and drank

that with our meal.

Q.

How long did you say you were at the Flying Cloud?

A.

We must have stayed around 10:30, 10:00 to 10:30,

something like that.

It was after 10:00.

Q.

Then what did you do?

A.

We went to the Jester Club on Broad Street.

Q.

Do you have any idea what time you. got over to

the Jester Club?
A.

I -- it was around 11:00, quarter to 11:00.

It

doesn't take too long from the Flying Cloud.

Q.

All of these times are approximations?

A.

Yes, I'm not too

Q.

How long did you stay at the Jester Club?

A.

We left the Jester Club about -- it was

'-----.......

--~~. '

we

waited until the floor show, and that was around 1:00 and
left about a quarter to 2:00 when the floor show was over.
We couldn't decide whether to go home or drive on back to
Richmond

Q.

I mean White Stone or stay in Richmond.
Now, Mrs. Clark, how much had you seen Mr. Clark
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drink at the Jester Club?
A.

Well, we have -- he had got a drink, and I had

gotten one.

We drank Vodka and orange juice.

Q.

Is that what you call a Screwdriver?

A.

Yes, and then we got another one, and he drank

his, and he drank half of my other one because I was full
from eating.
Q.

We didn't drink that much.

So you had one and a half Screwdrivers, and he

had two and a half Screwdrivers, to your knowledge?
A.

Yes, that's right.

Q.

Did you have anything else to eat at the Jester

A.

No.

Q.

Now, what happened after that?

Club?

I mean what

discussion went on about where you were going?
A.

Oh, when we left the Jester Club, we decided

we would meet Chuck and Nan over at Giant Open Air and
have
Q.

Go ahead.

A.

And eat a little breakfast before we went over

to his house.

We told them we would probably come on

over there, and so we went to -- we started to the Giant
Open Air, and we remembered that they had a new road that
would cross nearer than going by the nickel bridge.
we went that way.
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Q.

Whose idea was this, or do you recall whose idea

it was to go by Powhite Parkway?
A.

I don't really remember who brought it up.

I

remember there was a new road over there, and Billy said,
"yes, that's Powhite. 11
Q.

Did he tell you he had been on that road, coming

the other way before?
A.

We had been going back.

See, we weren't really

sure whether that was better than going across the nickel
bridge, but it seemed to put us up more in the vicinity,
where we were going.
Q.

Now, was there any reason for you to think that

his ability to drive was impaired, from your observation?
A.

No, no.

Q.

Did you have a conversation with Mr. Clark at any

time while riding towards the Powhite Parkway?
Do you recall talking?
A.

Yes, we talked.

Uh huh, going toward Powhite

Parkway, and then when we
Q.

Do you -- excuse me, go ahead.

A.

Then we came up to the toll booth, and we were

talking then..
I was tired.

I am sorry.

And I remember I just laid my head back.
We had driven from White Stone down, had

gone out to dinner, had gone over to the Jester Club,
and I remember laying back.

And the next thing I remem( 60)
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ber is a jerk in the car.

It just happened so fast.

I

remember when I opened my eyes, I saw this stick or pole
or whatever it was, and I remember seeing it as being
white or silver colored.

And I can remember I turned

around to look and see what was going on.
ed towards Billy.

I kind of look-

I remember seeing him turn the steering

wheel to the left, and I don't remember anything until -I don't recall how long we were there.
Q.

Do you remember how long you traveled from the

toll booth until you felt the car jerk?
A.

No, I don't remember.

attention.

I wasn't paying too much

When I drive, I pay attention, but when I'm

not driving, you know, I just don't pay attention to where
I am going.
Q.

Do you know how fast he was traveling?

A.

No, sir.

Q.

Do you recall talking at all between the toll

I don't know.

booth and when you felt the car jerk, or do you know?
A.

Not, as I remember.

I remember laying my head

back because I remember the jolt when -- it was sort of
after that, and I remember I opened my eyes.

I saw the

stick there, and then I don't remember anything.
MR. HARRIS:

Your Honor, of course, I would like

to talk to her further after lunch.
THE COURT:

*

All right.

*
(61)

*

FREDERICA S. CLARK [106-109]

Q.

Mrs. Clark, your testimony is that your husband

had one glass of wine out of a bottle split six ways?

It

was a fifth size bottle, wasn't it?
A.

It was the regular wine bottle.

Q.

It wasn't a half gallon?

A.

No, sir.

Q.

Everyone had one glass?

A.

Yes.

Q.

He had two and a half Screwdrivers?

A.

Yes.

Q.

You left the Jester Club.

This is over a period

of from 8:30, 9:00 o'clock on to a quarter to 2:00?

We

have five hours, over a five-hour period?
A.

You said 8:30?

Q.

8:30, 9:00 o'clock?

A.

We got there after 9:00.

Q.

9:15?

A.

It was sometime after 9:00 because we were a

little late getting there.

Q.

Four and a half hours then?

A.

Approximately.

Q.

He had this to drink in a four and a half hour

period.

Did you feel that he was intoxicated?

A.

No.

Q.

You did not feel his ability to drive was impair-

ed, did you?
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A.

No.

Q.

You wouldn't have ridden with him if you had,

would you?
A.

No, sir.

Q.

Coming from the Jester Club, to get to the Powhite

Parkway, you have to wind down through -A.

No, we went down the Boulevard and turned right

on, I believe it was Idlewood Avenue that carries you to
the Powhite Parkway.
Q.

All right.

There are stop lights on the Boule-

A.

Yes.

Q.

Did you have to stop for any stop lights?

A.

Yes, that's where we made our turn.

Q.

Did he do all right then?

A.

I beg your pardon?

Q.

Did he do all right there?

A.

We didn't go off the road there.

Q.

And he didn't hit any cars there?

A.

No, sir.

Q.

He wasn't weaving at all?

A.

No.

Q.

He made the turn all right at Idlewood?

A.

That's right.

Q.

He made the turn onto the expressway all right?

A.

Yes, sir.

vard?
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Q.

So

~ar

as you were concerned, there was nothing

wrong with his driving at that point.
A.

That's correct.

Q.

He wasn't slurring his words?

A.

No.

Q.

He wasn't staggering when he walked?

A.

No. We were riding then.

Q.

He had to walk to the car from the Jester Club.

A.

That's right.

Q.

He wasn't loud and boisterous?

A.

No.

Q.

And you remember nothing about the accident other

than you stopped at a toll booth, laid your head back, and
the next thing you knew, you felt a jerk and you looked up
and saw a little stick?
A.

That's right.

Q.

You can't say how fast he was going, whether he

was weaving all over the road or anything like that?
A.

No.

Q.

Can you tell us whether he was weaving?

A.

I am sure I would have felt the weaving had he

been weaving, and I don't -Q.

So he was driving the car in a straight line?

A.

So fas as I know, yes.

when I am riding.
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Q.

But in the car, you can feel lateral movement?

A.

Right, and I would have felt it had he been

weaving in and out.

Q.

You didn't see any of the signs that Mr. Harris

has asked anybody about, did you?
A.

I wasn't looking at the signs.

*

*
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*

RULING OF THE COURT [119]
THE COURT:

All right, sir. Mr. Harris, I can find

no evidence whatsoever which would support a finding
of gross negligence, and if this was submitted to the
jury, and they brought back in a verdict, I would have to
set it aside.

For that reason, I am going to sustain the

motion and enter summary judgment for the defendant.

*

*
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EXHIBITS
The Supreme Court of Virginia has possession of the
only copies of appellant's exhibits introduced at trial,
and as they are photographs they cannot be
reproduced.

re~sonably

It is respectfully requested that the Court

consider the exhibits as part of this appendix as if they
were attached herewith and made a part hereof.

For sim-

plicity, the photographs are referred to in the appellant's
brief by the designation assigned at trial.
tiff's exhibit #2).
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