i

t

1~'

Record

No.

2690

In the
Supre1ne Court of Appeals of Virginia
at Richmond

AMERICAN TOBACCO COMPANY, INC.,ETC.,
v.

CAROLINE HARRISON, AN INFANT, ETC.
FROM THE CIRCUIT COURT OF THE CITY OF RICHMON D

Rl · r, Jij H .
OF C'o Prns TO rm 1i'1Lrn \ :V n D m,IYER ED TO 0PPOSrxn Cot·,spr,_ T ,,·cnty C'1)p i0s ol' <'twit hr i0f sh nll be £i1 ccl with
1hc d e rk of t lt0 (·on rt, and Ht 1C'a,.;t two r opie>s mail eel or tl r Ji ,el'c1l to 01,po . .: in ~{ eo1111 ~1·l 011 or hr l'or0 the llay 011 wflirh the,
lH'icf is filed.
• (1. S1'l.r A XD 'T YPE. Drie!'-.: :,hnl1 he ninC' i11 t h c s in l<'lH!.'th and
six i11C'hes i11 "icHh, . .: o ns to 1•ollfnnn in tlimt' n~iom; to tlrc
print ccl r cc-orcl, .lll(l ~lialJ bP p ri11t C'c1 in 1)·pr. not less in size,
a s t o hcip:11t arnl wi11lh. tli:in ll!c ! .\'JH.' in which the r rcon l is
pri11tc1l. - 'J.'l1e n'<·onl n nmlit> r o f thr <'n sr m1,l 11nmcs of <:oun:::r l i,:h nll he print Pd cm thl' fnrnt c•o,·r r o f' nll h rfr•fs.
:\f. U. \\~Nl11l1S, Clerk.
• ;;.

Xc· :1mEB

Court opens at 9 :30 a. m. ; Adjourns n,t 1 :00 p. m.

/Kl VA goo

RULE 14-BRIEFS
1. F o rm an d contents of appellant's brief. The o p e nin g hric f o f the a p pel la nt (or
the petition for appeal " ·he n a dopted a ~ the ope ning brid) ~ha ll con tain :
(a) :\ ., tihj,·n in d,.., a n d table of citat ion s wi th ca~,,s a lphabetically arranµ c d .
Cit:1ti0n s uf \'ir'..:inia ca ,t,:- m ust refer to t he \' ir~ inia R q 1orts a nJ, in add i! ion, may
rd,·r to ot lw r rc p n n, n m ta ining ~uch ca~c~.
( b ) .:\ brid ,;ta fl-m c nt of t he m at erial 1,rnn:cclings in lit e lowe r c o u r t, the error:<:
a ssig n e d. and th c (JUest io n~ in\'o ln:d in the a p rw :il.
(c) r\ cl,•:ir a nd con r i,,• s tatement o i th e fa ct~ . wi th rd.:rencc s t o the pag ,:, o f
t he rc,'. ,, rd w in -re th.:r e i, any nossihil ity th,it thl' o lh<:r sitk may qu,,~tio n t ill' ~la k t!l Clll. \ V h,rc th<'. fac h a rc conlrO\'\'rtc cl it sh o uld he so ~tat u l.
( d) ,\r;..: u111t·11 t i11 s u p1,or t o f the po s itio n o( a p pellan t.
T lt e hril'f s ha ll IH' s i!!ne rl by at ka.,t one attorn ey pract ic i11 g in this cour t, g iving
his :tddn·ss.
T h e a ppe lla 11 t may achi p t !he pc litio11 fo r ap peal a " his o pc11i11g- h ricf by so s tat ing
in the 1wt itinn. or h~· g-i, ing to oppo s ii w co u n, e l writ ten no t ice of such int,·ntion
wit hin Ji\'(~ cla y ~ o f the r ec eip t by a p pt'l la nt of the p r in ted n ·rord, a n d by fi ling a
copy of s uc h notice wi th tlte cle rk of the cou r t. Nn a lll'!.:ccl er ror n o t speci fi ed in the
O{J<1 11 i 11g h rid 0 r pct it in11 for a p peal sh a ll be a dmit tc<l a ~ a ground ior arg ument h y
a ppel la n t on th e hea ring of the l'au ~c. .
2. Form a nd con tents of appcllee's brief. Tlw hrici fnr th e appl'llel' " ha ll contain :
(a ) ,\ ., u hj,•ct i11cl< x a nd table of c ita tion s wit h C,t~l's a lpha hcucnll y nrrn n trcd.
Citat ion , ni \'iq:!i n ia c.as"~ mu~L rcfrr to th e \ 'ir g-i nia H qwrts ,,n d . in a Jditio11. may
rt:for t,1 ot h ~·r n:pnn~ c-011ta in in g- ~uc h ca,e,.
( b ) ,\ ,tat1;mu11 ni ti•(' ca s,· and o i the po i11t ~ in vol\'ccl , if the appclkc d isagr ee~
with tlw $tat<•nwnt 0 i appellan t .
(c) ,\ sta h-nw11 t oi the ia cl$ which a r e nc-c,'ssa rv to co1-r1·ct or a mplify th r. ~tatt'·
m e nt in a ppcll ;i nt's brief in so far a s it i~ d t-c m c cl CITOtllOlts o r i n adequate, ,dth approp r iat e n ·k rc·n cc lo t he page~ of the record.
(,! ) J\rg u111 (' lll in s u pport of the posi tion of appc llt-e .
T hC' brid s ha ll be s ig n ed by at k ast o ne attorn ey prac ticing in th i,- cou r t , g iving
his a rl d r c~s.
3. R eply b r ief. T it,, reply hricf (if a n y) o f th e appe lla n t s hal l contain all the a utho ritie s r d iC'd on hy h im. nol refe rred to in hi s rw ti iio n or o p eni ng brief. Ju ot h l'.r
re s pcC' ts it s lrnll confo rm to the r equirl'mcnt,; for app ,·lll'c's bri ef.
4. Time of filin g. (a ) Ui 11i1 rascs. T he 0 p t•ni11g hrid of the appe llan t ( if the re he
one in ad c1 i1ion to (ht' p e tition for appea l) sli;i ll he filt' d in th e cl e rk's o ffi c e within
fi flt·cn d a y s ail c r tlw r l'r eip t by c o un,l'I fllr appellant 1,f i h l' p r in te d rec orci . but in no
e,·cnt less than t w en t,·-li,·c ,!a,·s be fore the fi rst d a ,· of the sc~;io n at w h ic h th e ca~c
is tn be !w a rd . T he ·h riC' i of i h c appcl! cc s ha ll h,· · fi l,:d in the cl<-rk's o Hicc no t lat e r
t hnn te n cbrs h c fn rc the fi r st dav o f t hl' sci;sion a t w h ich !ht• ca sc• is to h e hea r d. Tlw
r ep ly brief ·,..,j th t· :i p pclla nt ~ha il be fi le d in th,· clt-rk ';. o f1i ce not la kr than the day
lw for ,• lite lir~t ,la:r of the sess io n a t w hic h tit ,• f'.J S t' is to l,t· ltt·arcl.
(b) C: ri)lli11nl r',1.~l'S. Jn c r imin a l c:isc~ h ricf.; 11111 st h r fi led w ithin the tim e , p cciii c d
in c i vil t·a s,·s: p r u\' ici l·tl. h o w ,·vc r, th a t in those rases i11 wh ich th e r1;c0rds han· n o t
b r c n prinkd and rkli n·rcd to cmm, d a l k a, t l \\' t•nty- fin· clay, hdo re the bej!inn in gof th<' 111:xt s,•,sin11 nf the c o urt, s uc h ca;;,,, sha ll lw pla,·,·d a l the foo t oi the dockd
for t ha t se ~s icm o f t he court , and t he C'llm11 1011,n•a lt li'~ brid s ha ll h t' filed at k ast 11•11
<la ys 1,rinr to t he r:tl lin g of the c a se, a n d tlw reply h t·ief for the plain t iff in nror 110(
la ter (]rn n t h,· day bcf(>re th e ca se is m ike!.
(r) ,C:.: fi JJ 11T<1/in11 nf N111nse1 as f o fil ill{f. Cnn n st·l fp r o p p ,)~ing parties may file w ith
llw ckrk a wr itt <)ll s (i p11lat i,m chang ing- t h e t i111 ,• for fi lin i;( h rid, i11 any , a ~,· : pro •
Yi rk rl. howl'Y• 1. that a ll h ri,, fs 11111st bt• fil,·, l 11 ot la ll-r than th e tb y bdorc su c h casr•
is to hf ]ward.
:i. N u mber of copie s to be fi led a n d delivered t o opposin g c ounsel. T,,·c n ty cnpi,•s
of e ach h r ic·f , ha ll lh' fikd with the ckd, o f th ,· cour t. c1111l a t l,·a ~t two copies m,iik d
01· d c linr ctl t,, 1)JJ!JL1· in g- coun ~d 011 or hdorc· tlw day c,11 whic h t ht· ln ·id i,; f,1,,cJ.
Ii. Size anrl Type . Brid, ~h~ 11 be n in e in c h ,,,: i11 lt: n).(t h an d ~i, inc h e;; in w idth. c;o
a~ to tontor m it, di111(·n ,io11 s ro th.- prin t<·d r eco r d. a11 rl ~ha ll IH· p rin h ·d in type n ot h:,s
in ~izc. as lo h,·ig lt t a nd \\idth, than t he type in ll'h irh th,, runrd i~ printe d . Tlw
rcc0nl 11t11 n bcr of th <' case a nd names oi co un sel ,ha ll he p r in t£1l <•11 the fr ,111t co ve r ni
nil hrids.
7. Non-complia nce, e ffect of. Th e ckrk of th i~ ,·.. 111·1 is d irected not to re ccin• o r
file: a bri,•f wh ir h f,i ils to r o mr,l y with t he r <'q11in·1 11 ,•11t,; o f thi s r ul e. If ne ithe r ~it! ,·
has fi lt•d a t,rn111•r brid th,• cause w ill 11 0 t h t· h l'ard . Tf 1)11 C ,ii th e pa rties fa il;; to Iii<'
a p r op,-r hrid h,• ,·an no t be h <'an!, b 11t the ras,· \\·i ll bl' 111 ·:i r d , . , 11111'/ <' upon thc arr? u mcnt o f the pa rty b y w hom th t: b r ief ha s been fi led.
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IN THE

. Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2690
AMERICAN TOBACCO COMPANY, INC., A FOREIGN
. CORPORATION, AND JOHN P. BRADSBAW, JR.,

1

·

. Plaintiffs in Error,
versus

:CAROLINE HARRISON, AN lN:F.A.NT, WHO SUES BY
HER MOTHER A:ND NE,XT FRIEND,
MILDRED HARRISON,
Defendant fo Error.
1

PETITION FOR WRIT OF ERRO~

To the Honorable Justices of the Supreme Court of .Appeal§
of Virginia:
·
Your petition.~rs, American Tobacco ,Company, Incor..
porated, and John P. Bradshaw, Jr., respectfully represent
that they are aggrieved by a final judgment entered by fpe
·Circuit Court of the City oi Richmond on the 27th day pf
August, 1942, in an action at law therein pending ih
2* which Caroline Harrison, an •infant,. who sues by her
mother and next friend, Mildred Harrison, was \>laintiff
and your. petitioners were defendants; .the judgm~nt m question sustaining a verdict of $4,000.00 rendered in that Court
' on the 26th day of May, 1942, in favor of the plaintiff. A
transcript of the record in said case is herewith presented
as a part hereof, and in referring to the record in this petition
we shall refer to such as R., and use the terms "Plaintiff"
and "Defendants'' as they appeared _in the lower court in
referring to the parties in interest.
It will appear from the record that the action instituted

2
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by the plaintiff against the· defendants was brought on a
notice. of motion for the sum of $n0,000.00 on account of personal in:juries ·alleged to have been suffered by the plaintiff
as a conseqlience· of an accident which occurred on March
11, 1941, when she. wa~. ~.t1:u<?k by an automobile owned at
the time by the defendant-American Tobacco -Company, Inc.,
and being operated=" and controlled by the defendant John
P. Bradshaw, Jr.; this notice· of motion was returnable on
the 28th day of :~~µuary, 1942 (R., p. 3). The record will
further show that-:·il\{ilgred Harrison, the mother of the infant plaintiff mentioned, also filed a notice of motion in the
aforesaid Court again~t tl;te two .defendants named for
$5,000.00, returna'p_l~ on the 19th day of March, 1942, in which
she sought:.to 's~cu.re judgment against the defendants for
vai:i~.us ~J?,f~pD;qry ~x~en~tures ma~e ~nd liabilities by her
incurred as motlier of. the· mfant plamtiff as a consequence
of the alleged accident, including liabilities of hospitali3"" zation, payment of *doctors and nurses, etc., and probable ~xp~nditu.res .which she might be obligated to pay
.
to a'ssist her daughte1... -in extra schooling, etc. (R., p. 12);
and the record· moreover will further disclose that pursuant
· to Section 5331a of the -Code of Virginia the two· cases mentioned were ordered by the Court to be tried together, and
such course of procedure was followed.
There were two trials of these cases, the first trial which
commenceg. · on the 19th day of March, 1942, resulted in a
mistrial upon t:pe failure of the jury to agree upon a verdict,
wp.ile the second trial (R., p. 23) commenced on the 25th day
of.' May, 194~, was C9nc1uded on Tuesday, the 26th day o-f
May, 1942, when the jury returned two verdicts in the words
and figures as follows (R., p. 26):

"In the case of Caroline Harrison, an infant, etc., v. The
American Tobacco Company, Inc., etc., and John P. Bradshaw, Jr., 'We, the Jury on the issue joined find for the Plaintiff. and assess her damages at $4,000.00.' J. G. Phaup, Foreman. · In the case of Mildred Harrison 1J. The American Tobacco-Co., Inc., etc., and John P. Bradshaw, Jr., 'We, the Jury
on the issue joined find for the Def endants and assess its
damae;es at no dollars.' J. G. Phaup, Foreman." (Italics
supplied.)
THE FACTS.
The Record in the case shows that at the time of the accident the plaintiff, Caroline Harrison,' the infant daughter
of M-rs. Mildred Harrison (divo.rced), was nine years of age ;
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that she lived with her :mother, Mrs. Mildred Harrison,
and her *grandmother, Mrs. Caroline Powell Williams;
at 1615 Park Avenit<1 in the City of Richmond, and that
the child had resided in this home during practically her entire life. According to her mother's tesumony (R., p. ·114)
she was a normal child for her age, and had for eighteen
months previous to the accident been attending the Collegfate
School, a private school for girls, which is situated on the
south side of the 1600 block of 111onw1nent A ventte. The child
was in the fourth grade. The accident occurred in the middle
of the block between Lombardy Street, which is east of the
place of the accident, and the intersection of Vine Street ·with
.t>ark Avenue on the west-Vine Street stopping·, or dead.:.
ending, at Park Avenue, and hence not passing through to
Monument Avenue, the next street north. According to the
testimony, the accident happened' at about 1 :00 o'clock, P. M~
It is in evidence that the plaintiff had come home at recess
to obtain' her lunch, which was· customary, and having had
her lunch, w.nich was served Ly the colo1~ed maid, Gaynelle
Christian; she started back to· ·school,· -and in crossing the
street the accident occurred.
. There was only one eyewitness to the accident, the child
not testifying; and according to her uncle, Dr. Williams, she
had no recollection of the accident at all (R., ·p. 214). The
·eyewitness mentioned was J. M. Dolan, who·was a foreman
for the Department of Public Utilities of the City of Richmond, who, according to ·his testimony,· was ·driving a City
truck westward on Park A venue. He said that when he was
about 10 or 15 feet west of the west line of Lombardy
5'* Street, 8 therefore within the block where the accident
occurred, he was traveling, as estimated, about 10 to 15
miles an hour. He ·said he saw the child coming down the
·steps :of one of the houses : ·'' She was coming down the steps,
running down the steps,'' and after reaching the pavement
"She veered on a little angle-I would say 3 or 4 feet probably. Of course, I don't know why she ang·led a little bit, but
she. angled just a litt~e.bit." (~., p. 45). She "Kept out into
the street". When '.sh~ .came in contact with the car he says
he judged she was "12 feet"· in t,he street (R., p. 45).
On cross examination,. at page .50, the witness says the
child ''was r.unninl}" and didn_''t s_top at all. At pag·e 51 he
says she struck '' The front of the south fender of the car'''' Q. She ran into the car?" "A. Xes, sir." and was knocked
back towards the curb at approximately where she was hit.
When asked (R., p. 54) "In reference to the child, you cannot esttmate how long it took the child to run down the steps
until the child got hurt?'' he answered ''It was such a short
4*

4

Supreme Court of Appeals of Virginia.

tirn,e I coiildn;t jiidge that. It was j-us~ a matter of seconds,
reckon.,; (Italics supplied.) According to the testimony
iixing the place of the accident as app1·o~rmately _in front of
No. 1613 1-'ark Avenue, and the lio1ise·· fH>m wh1cli" she came
as her own, No. 1615, she would 1iave t'raveled.·· altogether
about 5u :feet after leaving her-hohie~such'a -sborftiine that
Dolan says he could not estimate or· ,:judge·'.' ·as he- puts it,
possibly from 4 to 51,4 seconds at the most if the child was
running as testified.
·. _· . _ ·
.~~
6* .. "'According· to the tesfinioi1y _of. the ... ~~ild.'s' ·mother,
Mrs. Mildred Harrison· (R~,.i:J: 91), the child when crossing the street in the miil"dle. of t1ic tJlock, b1.. arthe point where
the accident happened, was acting under her· (the mother's)
express command, and· she furthet tt:Sstified that the child had
been crossing the st~·eet waf this p~iii.t ever since· she commenced to go to this' scho'ol;·-and_she·had been attending this
school eighteen ~onths. According· to ·the evig.ence, immediately across froni .the Harrison or_ :i;>owe1I. house tnere is
a .large apartment bouse .(No. !618· 'Park .A.venue j ~'"and on
the side of this ·-apartment house there is an alleyway to
the east-just opposite lpl5-1613 .l?ark Averi.ue=-and the child
in going to and"from school in "ob~cq.ence··fo her mother's
express coniman(l, crps~ed P,ark; 4-venue a;nd would..th~n proceed down the alleyway and "'enfafr th'.e r~ar o~-tlie ·collegiate
School property. She was appai·entry :follo.wiiig this course
in accordance- with her ·mothei-'s 'direction ar the time of the
accident.
· · ' · ·· ·· ··- · ·
According to the defendant. ~radsha,, he .had, at the time
of the accide:g.t,. he.en, :.an. eµiploj1~e of the American Tobacco
Company for four .y~~r~· ru;id during that time his work had
been that of a soifoiting salesman or contact man with the
retail trade. At t~e time of the accident he was driving a
Chevrolet truck of the ·company which was about the size
of an ordinary car; this he had used for four years, and- according to the evidence it was in perfect shape as to brake&,
tires,. etc. A picture of the truck is in evidence (.Exhibit~
D & E). L. O. Abernathy of the Universal Mot.or ""Co:q17* pany, who reportedly inspected the automo'bile·s: of the
American '11obacco Company, furnished data as to the
dimensions of the car and it was shown that the car suffered
no damage except the mirror, which projects from the si~
opposite the driver----where the child had struck the car-was
knocked _off, or broken (R., p. 138). According to the defendant. Bradshaw, and his testimony in this respect is confirmed by numerous witnesses, there was at the time of the
accident several automobiles parked on the south side of Park .
.A.venue at or near- the place where the accident happened, ·

1
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and according to the witness Nuckols (R., p. 153) the child
when· Tunning off the sidewalk into the highway, as related
by the eyewitness, Dolan, ran in front of omf of these cars
into the side of the truck driven by Bradshaw. Bradshaw
s~ates what occurred respecting the accident, !:So far as he
JinMv, in his testimony commencing at page 138.- ··He has. been
previously put upon· the standby the plaintiff -as -an adverse
witn.ess .

.·· ''Q. Now when you gave your testimony this ril.orning you
'Were asked. at., the time. as to whether there were ··any parked
cars on the· south ·side of the street at the time of the acci..
tlent. · Will-yout~ltthe gentlemen of the jury what your recol~
lection was· in that respect!
·
"A. My recollection of cars on the south side of the street
of Park Avenue_is that there were parked cars. Exactly the
number of cars I don't know, but I estimate there were three
or four cars.
nQ. -A,nd will '.y6u please. s~ate as to where in respect to
·the accident as· to ·the proxmnty of the cars to the place of
the accident? ,
.
'' A. I just· don't know-··
8*
*" Q. As to the location of the cars or automobiles on
the south side in respect to the place where the accident
happened?
.
·
·'A. The cats .were parked there where the accident 'oc·
curred, yes~ sir:· lnxactly what the number of the house they
were parked at. I don't recall. .
.
:
·
'' Q. Now tell the gentlemen of the jury all you· know abo:ut
this case, where you were coming from aricl wliere goiilg. -- ·
'' A~ Gentlemen of the jµry, I was prooeedi~g e.ast on Park
.A.venue arohnd one o'clock when all of a 1s'udd~n.'a/c"hild from
oft the.sidewalk ran into the rlg·ht front rerl.tl.er of:the Amerl¢8n T~bacco. Cotnpany truck or car that. I was op~rating. I
inunedia.te.ly brought the car to a etoµ and . went·back to 'the
aid of the child and, of course, when I got back there there
was a gentleman that testified this morning, Mr~· Nucko'fs,
who got .to ,the child before I did. The child was placed in
the .Amerlcil.n:·'1'.'ob'~cc·o Compan~;c:ir.' and carried to the Stu~rt
Circle Hospital' and .at s.otnethne:---a few miilutei·-later;· _.of
course, the officer reported·there to ~ake.an account of ~he
accident and that is when I went back to the scene~of where
the accident occurred.
.
''Q. Will you state as to where you entered Park Avenue?
Where h~d_ Y<?U been and where were you going?
·"A! Well, I e~t~re<;l. :par}{ Avenue from Stuart Avenue,
'

I
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:where Stuart run.s _into Park, it is around Meadow Street
or Allen Avenue, and of course I was proceeding east.
· '' Q. How were ·you traveling; fast or slow Y
.
'' A. I was going at 20 miles an hour.
"Q. At the time of the accidenU
"A. At the time of the accident around 20 miles an hour.
"Q. You hav~. st~ted that the child ran into you. Why
didn't you see that child·t ·
"A. Well, I couldn't see the child, Mr. Sands, because
9* the cars w~re parked .on *'.'the south side of the street.
I was going east on Park Avenue and the street was clear,
but the c~l~-:-:-1-!lY first r·ecollection of her was on· tlie righthand side of. t4e car at. the right front fender. I didn't se.e
the child until she hit the right front fender of the· car.·
·
'' Q. DJ<l; you immediately put on brakes!
. '' A. Imrµe<;].iately.
'' Q. And where did your car stop to the best of your recollection?
·
'' A. W:ell, I nosed the car to the curbing and parked it.
lt was parked on an ang·le. · The distance I don't recall, but
I stopped the car within a car length and then went to nose
it to the curb to go back to _the aid of the child.
·
·
"Q. What is your car's length t
'' A. I am driving a Ford.
'' Q. I said what is its length 'y
'' A. Oh, the length of the car is approximately 15 feet.
''Q. Do you recall as to what portion of the ·street you were
traveling on f
.·
·
'' A. I was on the south side of the street I wa~ on my
side of the ·street.''
As previously stated, other witnesses' be.sides B~acishaw
testified as to the location of these cars on the south side at
the place where the child entered the highway; possibly the
best or clearest testimony as to this is found in the testimony
of the witness T. J. Nuckols (R., p. 153).. His testimony is
as follows:

"A. Gentlemen of the jury, it was a ciir p~rked there on
the south side of Park Avenue rig-ht iri fron·t of where th~s
child was knocked down or where this child ran into the truck.
. It was a car parked.''
10*

'' Q. Can you make a diagram to show the best you can
what you mean and show then where the child was 'found!
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".A. I think I marked a dot on a piece of paper this morning, but I will be glad to draw it for you. Take this as Park
Avenue; this avenue kind of. has a little offset here. Here 1~
the car that was about at the child's home. The child caine
down here, came around like that. This gentleman came down
the street. I was over here. Now the best I could get it
would be that this child was hit right practically in front of
this parked car because I picked the child up here right at
the edge of the curb, which I could touch the curb with my
baud when I picked the child up. I mean she was in a
crouched position like this. I caught her up under her waist
and held her in my arms and Mr. Bradshaw came to me and
opened his car door and I sat in it, holding the child in my
arms. So far as to where it was I can clearly state it was right
in front of this car or ahead possibly a few feet that the
accident occurred.'' .

In previous testimony ]\fr. Nuckols, who had been driving a
laundry wagon in the neighborhood for some years and passing over this street daily, said that he had been to one of
the houses just below the Harrison-Williams house immediately before· the accident (R., p. 61). He went into house
No. 1611 (Jones), two doors below the Harrison-Williams
home, and obtained a bundle of laundry. He walked across
the street where he had left his laundry truck standing in
front of No. 1614 Park Avenue and had just seated himself
and engaged in tying up the laundry when he noticed the
automobile driven by Bradshaw, which was not going fast
(R., pp. 62-66), pass him, and instantaneously with this view
of the Bradshaw car he heard the sound which the child
11• made as she ran into *Bradshaw's car (R., p. 66).
The evidence was that the day was clear; and that
Bradshaw stopped immediately-his car came to complete
rest within a full car length after he was apprised of the accident by seeing the child as or after she ran into his car
(R., p. 144).
The testimony of Charles H. Fleet~ a Civil Engineer; who
took the photo~raphs (Exhibits A and G-) and made the plats,
a witness for the defendants, though also put upon the stand
by the plaintiff (R., p. 35 ), supports the conviction of the
absolute impossibility of Bradshaw having been able to have
seen the child even if he was looking in the direction in which
she took in runnin~ from her home to the place of accident,
if cars were parked at the time on the south side of Park
Avenue (R., p. 184, et seq.). He also furnished data as to
distances, etc.
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ASSIGNMENTS 0]1 ERROR,.

1. The Court erred in refusing to grant the motion of the
defendants to strike the ev1ueuce ot the plaintiff made at
the conclusion of the plaintiit's evidence l.1.{., pp. 125-126),
and renewed at the close of all. of the evidence (li., p. 244).
2. The Court erred in refusing· to set aside the verdict of
the jury, and in refusing to enter up judgment for the defendants (R., pp. 26, 28} ; and
3. The Uourt erred in giving Instructions Nos. 2, 3, 4, 6,
7, 10 and 14 offered by the plaintiff and which were
12* given over the *exceptions (R, pp. 240-243), and in re-tusing to give Instruction No. 1-A and Instruction No.
2-A as requested on behalf of the defendants (R., pp. 243244).

ARGUMENT.

It will be observ:ed from the assignments of error that
the defendants in this case relied upon the two principal
defenses that no primary negligence was shown or established against the defendant, John P. Bradshaw, Jr., and
that the infant plaintiff, Caroline Harrison, was guilty of
contributory neg1igence which barred her rig·ht of recovery.
The second defense was broken down and offered in two
aspects, the first involving and presenting a jury question,
namely, as to whether or not this child, who was shown to
have been of ordinary intelligence, and nine years of age, at
the time of the accident, was to be held guilty of contributory negligence, and the second was as to whether or not in
view of the admitted fact that her presence in the street at
the place of accident, which was in defiance of the law
of prudence as well as in defiance of the specific
statute in this State made and provided if acting under and
in obedience to the standing command of her mother, Mildred Harrison, she was chargeable with contributory negligence, in other words, as to whether· or not the contributory
negligence of Mildred Harrison,· the existence of which ,vas
established hy the verdict of the jury, would be imputed to
the infant plaintiff.
·
13*
*There was a third defense developed g-rowing out of
the action of the Court in granting plaintiff's Instruction No. 2, which interjected into the case a theory resting"
npon the doctrine of the Last Clear Chance. In this connection we refer particularly to Instruction No. 2 found on page
225 of the Record, the objections noted at the time against
such at page 240 of the Record, and the case of H'Utcheson v.
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Mtsenheimer, 169· Va. 511, 516. Specific objection to instr1;tctions given will be noted under .Assignment of Error No. 3,
supra, while the general defenses will now be considered
seriatim.

I.
The Defendant Bradshaw TVas Guilty of No Primary
Negligence.

It is urged ou behalf of the defendants that John P. Bradshaw, Jr., was guilty of no negligence in this case and that
therefore the Court should have granted the motions made
by counsel in their behalf and found in the Record, pp. 126129, that the evidence introduced on behalf of the plaintiffs
in support of tlrn notices of motion should be stricken for
the reasons here stated, and at the time assigned. It was,
and is, our contention that the instant case is controlled by
the rule exemplified in M essiclc v. 1J!laso·1i, 156 Va. 193, and
Fagg v. Carney, 159 Va. 118, and not by that line of cases
exemplified in Price v. Bit-rton, 159 Va. 229, cited and referred to in one of the last of this series of cases found·
14* in Harris v. Wright, 172 Ya. 627, *which was cited and
relied upon by counsel for the plaintiff in the lower
Court. It may be well to mention here as bearing upon the
question of the Last Clear Chance Rule, which was, as we
contend, erroneously brought into the case by the plaintiff,
reliance is placed by defendants on the cases of Barne.r; v.
Ashworth, 154 Va. 218, and Iiittcheson v. Misenheimer, 169
Va. 511, particularly as reference is made to the lapse of time,
or lack of lapse of time, we might say, between the time that
the child ran out of its front door and the instant when she
ran into the side of the defendants' automobile.
·

II.
There lVa,s Total Absence of Ne,gl,j_qence on, the Part of the
flP,f endants; the Responsibility for the Accident Was Dit-e
Solely to the Child .A.cling i·n Obedience to Her Mother's
Co1n/>rtand in Crossing the Street Between Intersections.

It is admitted, or, if not admitted,· established beyond dispute, that the defendant Bradshaw was proceeding at a rea·sonable and lawful rate of speed when the accident occurred..
At the time of the accident the speed limit at this point on
Park Avenue was 25 miles per hour and Bradshaw was trav-
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·elµ1g, according to his own testimony (R., p. 142.)~ around
20 miles per hour. Moreover, this fact is confirmed by the
testimony of the witness Nuckols ( R., p. 38), and the reasonableness of the speed, as well as the condition of the br~kes
of defendants' car are moreover confirmed by the almost instantaneous stop made by Bradshaw when he was apprised
of the accident by the child running into the right side
15* of his car, she striking *the same about the rear end
.
of the hood, or where the mirror protruded, as shown
by the evidence (R., pp. 142 and 168). According to the
driver, he was observing a proper lookout and certainly there
is no evidence in the case to negative .this fact. According
to the undisputed evidence, such being established by the
testimony of plaintiff's witness, Dolan, the child ran down
the steps and into the street, and she continued running· from
the time _she left"her door to the- instant of the accident (R.,
p. 50). It is submitted that it is plainly shown by the testimony that the driver, Bradshaw, -could not have seen the
child at any instarit during the few seconds which elapsed
between the instant the child left her doorstep and the instant of the accident, even if he had been looking or warned
· in advance that she was going to leave the house. .According to what we insist was uncontradicted testimony, there
were at the time of accident several automobiles parked on
the south side of the street, and such, according to testimony, would, so located, have cut off the view of the child
from the time Bradshaw entered the intersection of Vine
and Park to the instant that the child ran into the car. Iu
support of this statement we bring to the attention of the
Court photograph (Exhibit A), the plat (Exhibit 1), and the
testimony of the surveyor, C. H. Fleet, commencing at page
210. Speeial reference is made to pag·es 215, 218 and 220.
It is true that counsel for the plaintiff, as disclosed by the
Record, attempt to suggest that there was a conflict of testimony respecting the location of the parked automobiles,
but it is believed that an examination of the •testimony
16* of the two witnesses upon whom counsel rely to raise
an issue on the point, namely, M:rs. K. B. McGuire (R.,
pp. 68-72) and a negro woman, Gaynelle Christian (R., pp.
77-87), will definitely show that neither by testimony nor inference is there a conflict of fact raised which would tend to
contradict or raise· an issue of fact between defendants' witnesses on this point, namely, Bradshaw (R.. p. 113), Nuckols (R., pp. 181 and 162), ·weldon Price (R., p. 174), and
particularly confirmed by the testimony of Dolan, at page 45.

1
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Analysis of the Evidence Bearin.(J Upon the-Tirne, Course anit
Distance Traveled by the Child lnim,ediately
Preceding the Accident.
According to the testimony of Dolan (R, p. 44) the child
came running down the steps of dwelling No. 1615. The
distance from 1615 to the east end of the dwelling 1613 is 40
feet. From some point in front of this dwelling, or just to
the east thereof, she turned, according to Dolan, north to
the point of contact, which Dolan estimates was possibly 12
feet from the curb. The approximate distance so traveled
therefore would be about 50 feet, and at an estimated distance of 6 or 7 miles per hour the child would have covered
this distance at the most in less than 5% seconds. With
this showing it is apparent that the entire opportunity of
Bradshaw seeing the child, even if the driver of the car had
by chance been looking at her as she entered the street, or
even if there had been no cars obstructing his view, was
negligible to save the child under any circumstances.
17* But this was not *the case. The cars were there. The
child was not standing still but traveling in the direction of the driver. She was less than five feet tall, and she
was not seen by the driver. How can it seriously be contended under these circumstances that Bradshaw was charged
with the duty to have seen the child V Vv e submit with confidence that if the driver had happened to see the child in
advance in the few seconds involved between the time thechild entered the sidewalk on Park A venue and the time she
would have come in the line of vision in her rapid flight from
her home to the point of accident and he had immediately attempted to apply his brakes, the chances involved suggest
that with the allowance of reacting time always allowed; and
with due regard for the fact that tl1e automobile was traveling at a rate of 20 miles per hour, the probability is that instead of the child having been injured by striking the car she
may have reached a point where she would have been struck
and run over by the defendants' truck rather than 'brushed
aside as was the case in the pres~nt instance.
In the lower Court counsel for the plaintiff r~lied upon
the recent case of Myers v. Bnsh, 178 Va. 375, the case of
Irvine v. Carr, 163 Va. 662, and that of Trant v. U1Jton, 159
Va. 355, as tendin~ to support the position of the plaintiff and
thus ur~ed that there was enrm qh, evidP,nr.e adduced in this
case in the testimony of the witness, Gaynelle Christiam, to
~upport the position that. Bradshaw had an unobstructed
18.* view as he traveled east on Park .A.venue *immediately
preceding the _accident, for a ~istance of a minimum
1
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of 163 feet, and hence a jury question was presented on the
issue as to whether or not Bradshaw could have seen the
child in time to avoid the accident if exercising ordinary·
care in keeping a proper lookout.
It is submitted that an examination of the testimony of
this negro woman, as heretofore stated, does not negative
in any respect or in any degree the positive testimony of
Bradshaw and others that there was in reality not an un_obstructed view. Let us look at the Record on this point.
The basis of this position of counsel for the plaintiff rests
upon this question and answer of Gaynelle Christian found
at page 81:

"Q. Will you .please state whether or not as you crossed
from 1612 to 1615 there was any car parked in the space you
walked up to 1615 on the southern side of Park Avenue?
"A.. No, sir, there was absolutely nothing because I couldn't
have gone across the street at the angle I started if there had
been a car right there because I would have to see it."

If the Court will turn to page 86 of the R.ecord tt will be
ob~erved that at the previous trial 60 clays before her testimony was even more nebular (R., pp. 86-87), and furthermore
that she did not even see the automobile at 1619, the presence of which was established by th~ plaintiff's own witness,
Mrs. K. B. McGuire (R., pp. 69-71). But even if the view
had been unobstructed, can it be plausibly urged that Bradshaw was responsible in the premises, considering the
19~ short space •of time and distance involved between the
entry of the child on the street and the point of accident for him to be found guilty of negligence when according
to the testimony in the case he did· not see the child and under
the law was under no obligation to anticipate the presence
of the child in the street at the place of accident? As a matter of fact the child was in the street in violation of the
.<;tat'ltte, and therefore Bradshaw was not charg·ed with the
duty of anticipating its presence at the place of accident.
Moreover, the Court will always remember that primary
negligence is a definite element of the plaintiff's ca~e and
its existence mq.st be proven or established by the evidence
as anv other essential fact.
As matter of course if th0re had beeri anv evidence that
Bradshaw bad ever seen the child his resnonsibilitv in the
premises would be different. And it might be urged that
if Bradshaw I1ad occupied the same position of advantag·e
as the witness Dolan, that is, proceeding in the opposite·
direction where neither cars, according to the testimony,

a
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nor the irregular alignment of houses played a part, his
· responsibility in the pr:e..mises might have been different.
But to the contrary, the facts upon which we rely present
the converse; he not only did not see the child, according
to his own testimony, but according to the direct testimony
of Fleet, supported by the physical facts present, bis view
of the child was screened; he neither saw nor was he charged
with notice to see the plaintiff, and therefore he was
20.. not • guilty of any negligence in the premises. The
case, therefore, is controlled, in our judgment, by the
lJJ1 e.~sick-Mason Case, supra, the opinion of which in part
says:

"When the driver of an automobile on the public highway
does not see children in or near the roadway in such a position that their childish· impulses may reasonably be expected
to place thel!l in danger f~om passing automobiles, and there
a·rP. no special facts or circumstances known to the driver,
or which O~lght to be known to him in the exercise of a rea,~ona.ble looko'Ut .. which would put an ordinarily prudent man
on notice t]_iat children are, or are reasonably to be expected
to be, in or near the roadway ail a. partfou.lar place, the driver
·is not char,qeable with negliqence merelv because he does not ·
antici.pate that a child will or may step, or run out, into the
road at that place in front of his automobile, and does not
decrease his speed or increase his vigilance and care accordingly. In such a case, until he sees or ought to have seen the
child, his permissible speed is no less, and the degree of
car~ and vigilance owed by him is no greater in a case in
which a child is involved than in a case in whic.h an adult
is involved." (Italics supplied.)
1

This, we submit, is the law of the instant case, and such ,
· should have been followed by the Trial Judge in disposing
of our motion to strike and in acting upon our instructions
to which exception was taken and specified in our Assignments of Error.
In the lower Court it was insisted by counsel for the plaintiff that the case of Trant v. Upton, 15~ Va. 355-, tended to
negative the force and effect of the ruling of this Court in
the Messick-Mason Case, supra, because, as averred,
21 3 there *were no circumstances under the· facts of that
case which indicated the presence of the child a.t the
· point of accident, and that therefore the question of what
waR the exercise of ordinary care might go to the jury. If
the Court will examine, however., the facts involved in the
Tmnt-Uptoti Case, commencing at page 365, they will be
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impressed by the fact present in that case, but absent in
.this, namely, that it was established under the evidence that
the witness. Savage, who was in a less advantageous position, had ~een the child in question cross and re-c.ross the
street, and that another witness, Voliva, who was two-tenths
of a mile in the ·rear, also saw the child which was injured.
Obviously, if the child was in open view, actually in the
street, ancl had been seen by two other parties the decision
fell under that class of cases which marks the presence of a
child and calls upon the driver of the car to reckon his conduct accordingly.
In concluding this branch of the case ·we desire to bring
to the attention of the Court the fact. that in the instant
case the presence of the e-hild in the street at the point of
accident was in violation of the . statute law. It mav be
urged, therefore, that the facts in this case were not as
favorable to the plaintiff as those in the Messick Case, s1.ivra,
and in considering the charge of primary negligence on the
part of the defendant Bradshaw this fact should be considered independent of its consideration as bearing upon
the contributory neg·lig·ence o.f the child~ The presenee of
the child, therefore, in the street at the time q1w.cl the
22* *duty of the driver should be measured differently
from a case wh~re the concurrent duties and obligations of the parties at the place and time of the accident were
the same.
·

III.
The Plaintiff }Vas Guilty of Contributory Negligence.
(a) The Contributory Negligence of the Mother, the
Parental Guardian of the Infant Plaintiff, Caroline ·Harrison. Under the Admitted Facts of the Case, Vlas Imputed
to the Plaintiff and Such Barred Any Rig·ht of Recovery.
The Court will observe in inspecting; the Record, pages
126 and 129, that in our motion to strike plaintiff's evidence
at the conclusion of the plaintiff's case, and subsequently at
the close of the case (R., p. 244 ), and also upon the exceptions taken to plaintiff's instructions found on page 226 of
the Record, and the objection made (R., p. 241) on behalf of
the defendants to the refusal to amend such instruction that
it was insisted upon on behalf of the defendants that contributory 1ie9li_qence present in this ease due to the admitted
.fa,ct that the child's presence in the street at the place and
time of the accident, in violation both of the law of prudence
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and the express provisions of statute law of Virginia ( Code
'42, Section 2154 (126)) in obedience to the mother's command that she should so use the street in this manuer, was
imputed to the child, and that such conduct c.onstituted a complete bar to the plaintiff's rig·ht of recovery.
23~
*The proposition ·was possibly most definitely stated
to the Trial Court when making- the original n1otion to
strike, at page 126 of the Record. The Tri.al Court then
said:
. _ ,. 'I think there is some merit, Mr. Sands, in your position,
·t the motion was also directed to lack of primary negligence)
but I do not feel that I would be justified in entertaining
your motion to strike the evidence a.t this time. I will let
tbe case go to its conclusion and then if there is a verdict
against vou, I will hear vou further on your motion to set
aside the verdict. So I will have to overrule your motion
at this time.''

It will appear from the Record that the Court did not,
.however, ever gTant or respect the motion, and hence the
matter tbrou~h proper exception and assignment of erro:r
is before this Court for consicleration.
The Court will further be advised that as appears from
the Record in Instruction No. 7 and Instruction No. 7-A. (R.,
pp. 229 and 230) that the consequence of the contributory
ne.Qli.gence of t1ie mother in directing her child to always
cross the street between intersections, as disclosed by the
evidence, was left to the Jury for determination quad the case
of Mildred Harrison, the mother,· and the action of the jury
in deciding- ag:ainst the mother and at t11e same time returning a verdic.t'in favor of Caroline Harrjson up~n the identical facts definitely shows tlrnt the iury affirmatively found
that the plaintiff's mother was guiltv of contributorv negligence but exonerated the child from bla1ne under the ·court's
direction in refusinQ: to permit such to bar her right of
24* recovery as *the Court definitely instructed.
THE RULE AGAINST IMPUTED NEGLIGENCE IN
VIR,GINIA.
·we admit that in the usual c.ase the neg-ligence of the
l)arent is not generally imunted to the ,child-:--at lea.st this
is the rule followed by most -of the decisions in this country.
including Virginia-but we insist that the issue presented
here is vastly different from the ordinary case when such
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issue has been before the Courts generally for consideration.
Here we ha.ve not the ordinary case of a pa1·ent 's negligence.
but, per contra, the facts show according to the testimony
that the child's very presence in the danger zone in open,
'l)iola.tion of the statute law, as well as the common law applicable founded upon ordinary prudenc.e, was due solely to·
the parent's teaching ·and in obedience to her express command. So far as we know, the case in this aspect presents.
a case of first impression, and its decision the refore affects
not only the litig·ants here involved but involves a question
of g-reat imporfance insofar as the public is concerned. Moreover, it is submitted with confidence that there is nothing'"
found in any of the previous Virginia. cases on the subject
which would justify the closing· of a door of a full review
and re-examination of such by the Court in considering the
facts involved in the instant caRe as it would seem that the
reason given by our Court in following· those cases whic.h
are often spoken of as the majority rule could not be
25"" urged *here as the facts are entirely different.
In a note found in 15 A. L. R. follo"1ing the case of
Gallagher v. Johnson (Masi:;. 130 N. E. 174), 411-417, th~
Virginia cases noted as following the rule that a parent's
negligence would not be imputed to the cllild in an action
brought by the child, by ne~t. friend in its own behalf, arP.the following: Nor.folk ct'i p. R. Co. v. Orrnsby (1876), 27
Gratt. 455; Norfolk.& W. R Co. v. Groseclose (1891), 88 Va.
267; Roanoke v. Shull (1899), 97 Va. 419. To this list should
be added the case of Tugman v. Riverside and Dan River
Cotton Mills (1926), .144 Va. 473.
A review of these cases is of interest.
In the Ormsby. Case it would se~m tha.t what. is said on im:-·
putecl neg·lig·ence was merely obiter as in that case a child
merely two years and ten months old slipped out of its
parents' home in a nearby street when its arm was mutilated
by gross negligence of tl1e railroRd company_ concerned. In
the case of Newport News· v. Scott's Admx., 103 Va. 794, thequestion of the mother's neg·ligence under jdentical facts was
left to the jury without presentation of any question of i:rp.puted negligence. In the Ormsby Case we find the following
observation by the Judge who rendered the opinion:
,., On this question, as to the liability of infants for the
neglect, imputed to them, of their parents, there appears to
be much conflict in the cases, many, and perhaps most of"
,vhich were cited in the argumen~s of the learned counsel.
But with.out following them through tl1ein review of the·
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cases, we deem it sufficient to say, that we concur in
the *principle of the case of Lynch v. Nurden, 1 A.d
& El., N. S., 2'9, 41 Eng·. Com. Law. R. 422, .and others of
that class; which decide that the neglect of· parents and
g·nardians is not imputable to infant children· 'and wards in
such cases; and that we do not concur in the .. principle of
the case of Hartfield v. Roper, 21 ,vend. R. 615t ·and others
of that class, which decide the contrary." (69 Ya. 475.)
26~

The Court will doubtless be surprised upon examining the
L'finch-N'Urden Case to find that it had nothing to do with
the question of imputed negligence but concerned solely the
question as to whether· a child six or seven years of age who
had been injured at play as a result of the negligent con,..
duct of one who had left his horse and wagon unattended in
the street should recover, the question of the parent's re·sponsibility in the premises was not even mentioned. Obviously, there was no occasion to consider the ·principle involved in that case.
It is respectfully submitted that it is possible that thf..'
learned Judge in .deciding the Ornisby Case inadvertently
cited the English case bearing on the subject of contributory
negligence where a child was involved and overlooked the
case of Robfrison. v. Cone .. 22· Vt. 213, 224; 54 Am. Dec. 67,,
as this case, whi(lh was decided by Redfield, J., of the Venmont Court in 1850, has always been considered the leading case on non-imputation of negligence in opposition te
Hartfie.ld v. Roper, 21f vVend. 61.5, 34-Am. Dec. 273, which was
decided by Jud~;e Cowen of the New York.Court 'in-1839. If
the field was open in this State at this time a comparison
of the opini.ons of these two eminent Judges· as well as the
fact that the Courts both of Massachusetts and New
27~ York have *followed the Hartfield-Rop-ei Case~- it might
prove profitable to insist that Judge Cowen was the
better, and safer, pilot. We do insiRt, however, that up to
the present time nothing has been said by the Virginia Court
which presents a barrier to this Court holding that the Trial
Court committed error in refusing to apply the rule of imputed ne~ligence as urged, and in support of this position
we ask that particular attention be given to whafrwas said
hv Lewis. President, in the case of N. & W. &·· R. Co. v.
G·roseclose's Adnir., 88 Va. 267, 270, and the- opinion of
Burks, Jr., in Tu,qrnan, etc., v. Ri·ver.c:ide and Dan Ri'ver Cotton
Mills, 144 Va. 473-480-481. On the last page mentioned Judge
Burks quotes Judge Lewis as follows:
1

" 'Of course, it is essential to a recovery in any case that
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negligence on the, part of the defeudant be shown. But when
that is proven in a suit by the child, the parents' negligence
is no defense, because it is regarded 'nOt as a prox:i.niate bit,t
as a remote caiise of the inj,ury. And the reason lies in the
irresponsibility of the child, who, itself being incapable of
negligence, cannot authorize it in another. It is not correct
to say that the parent is the agent of the child, for the latter
can1iiot appoint a11, .agent. The law confides the care and
custody of a child non sui juris to the parent, but if this
duty be not pe1·fo1·med, the fault is the parent's, not the
child's. There is no principle, then, in our opinion, upon
which the fault of the parent can be imputed to the child. ':Co
do so is to deny to the child the protection of the law.' ',
(Italics supplied.)
T,he learned Judge who rendered this opinion was correct
in the. case nnd~r conside1·ation,. there the parents' negligence
was not a proximate cause but a remote cause of the injury
complained of, and the same could be said, and prop..
28:a: erly said, not i11:only in the T1.tgman v. Riverside Cotton
Mills Case but in each and every case in Virginia where
the rule against imputation of negligence has been applied
by this Court, but it is obvious that it could not be said under the facts of the instant case that the teaching and command of the parent which placed the plainti~ in the street
at the time that she was injured was not the proximate cause
of the accident. We submit, therefore, with confidence that
not only is the question an open one in Virginia but all argument founded on reason must favor its adoption. The Court
will appreciate the fact that by the teaching and command
so given not only were the defendants in this case subjected
to hazard and responsibility, bnt the presenee of the child
produced a situation which mig·ht have been injurious to
others. To illustrate, counsel 'for the plaintiff in this very
case asked the question why, assuming that the defendant
had an opportunity to act, should not hnve cut his car to his
left and thus have run into NuckolR or the witness Dolan.
But there is another reason of appealing force, namely this:
th;is child was nine years old; she had reached the age where
the travelin.q public, including the defendant, was entitled
to the benefit of such discretion as she enjoyed by reason of
her age a-nil. experience. In this tl1ey were depriYed of a substantial privile.v;e; the child at the time not being· a. free agent,
but deprived of the opportunity of free ag·ency by the domina.ting influence of the parent. It is respectfully submitted
1
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that the facts in this case present an exception to the
rule and the Trial Court >:<·committed error, therefore,
in refusing- to ho]cl that the negligence of the parent under the facts established in this case was imputed to the
infant and precluded a right of rec.overy.
29~

IV.
Objections to Instructions Given and Re_f,U,sed-Assignment
of Error No. 3.

It is respectfully submitted that the objections taken to
the action of the Court in !?;iving the instructions asked· for
on behalf of the plaintiff, Nos. 2 and 6 (R., pp. 225 and 228)
( objections noted at pages 241 and 242) were absolutely
sound and the action of the Court in having granted such
instructions constitutes reversible error on the part of the
Trial Court. As the first of these instructions speci1foally
states, and the other one necessarily implies, the Court told
the jury that the Last Clear Chance rule was applicable. It
seems to us that Instruction No. 2 was not only vicious in
this respect as there was absolutely no evidence in the ease to
justify the Last Clear Chance rule, but also it was vicious in
that it impliedly suggested to the jury that there might in
the opinion· of the Court have been evidence in the case to
have justified the jury in assuming that the defendant Bradshaw had an opportunity to either stop the car or turn to
his left so as not to have struck the child; the Instruction
concludes:

,,t> * * then the jury are instructed that the said defend.ants had a last clear chance to avoid striking and injuring
the plaintiff Caroline Harrison, and the jury should find
their verdict for the plaintiffs.''
30•

*In the first place, as heretofore urged, in discussing the question of lack of proof of affirmative or primary negligence there wa.s no testimony in this case which
would justfy a jury in believing·, or the Court sustaining, a
_verdict gTounded upon the fact that Bradshaw saw, or in the
exercise of ordinary care, should 11ave seen the plaintiff,
Qa.roline Harrison, in sufficient time to have stopped his
car or turned, etc.; in the next place, it is definitely established by the evidence that immediately across Park Avenue
where the accident is established to have occurred, in front
of the dwelling No. 1614 owned by Dr. Rudd, there was
parked the laundry truck operated by the witness Nuckols,
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and furthermore that proceedin~ from Lombardy Street,
traveling in a westwardly direction, there was a City truck
then being driven by the witness Dolan. Obviously, there. fore, this avenue of escape under the Last Clear Chance doctrine was eliminated as a possibility, while the other alternative presented, namely, that the defendant Bradshaw should
have stopped his car, if such could have been accomplished,
would have been hazardous and death-dealing to the child
herself.
In support of our position in this respect we quote from
and rely on the -case of Hutcheson v. Misenheimer, 169 Va.
511, 516:
"'The doctrine of the last clear chance is one involving
nice distinctions, often of a technical nature, and courts
should be wary in extenilin,q its application. Van Sickler v.
Washvngton db 0. D. Ry., 142 Va. 857, 128 S. E. 367. 'The
last clear chance implies thou.ght, appreciation, *mental
31., direction, and the lapse of .sufficient time to effectively
act 'Upon the ?'inpulse to save another from injury.'
Barnes v. Ashworth, 154 Va. 218, 153 S. E. 711, 720~
"The doctrine presupposes time for etfec.tive action. It
is not applicable where. the emergency is so sudden that
there is no time in which to avoid the accident. Unless there
is an appreciable difference in time between the earlier neg- ,
lig·ence of the plaintiff and the later negligenc.e of the de.f endant and a last clear chance to avoid the accident afforded the· defendant which he fails to avail himself of, the
doctrine does not apply.
'' The plaintiff is not entitled to recover under the doctrine
upon mere peradventure. The burden is upon him to show
affirmatively by a preponderance of the evidence that by
the use of ordinary care after the peril· ·was discovered the
defendant in fact had a last clear chance to avoid the injury.
A mere possibility is not sufficient. 'Washington <f; 0. D. Ry.
v . .Thompson. 136 Va. 597, 118 S. E. 76." (Italics supplied.)

Is not this just the situation in the case at bar Y Was
not this in every sense a sudden emergency from defendants'
standpoint? Could it possibly be said that he had time for
effective action?
And the opinion of tb.e Court in Virginia Stage Lines v.
Lesny, 175 Va. 351, is equally as helpful and possibly even
more appropriate in view of the review carried of the facts
therein involved. We also call attention to the following
recent cases on the subject: ·Temple v. Moses, 175 Va. 320;
Harrell v. Va. Elec. <f; Power Co., 177 Va. 59.
.
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*'1.1he Plainti"fl Has Not Borne the Necessary Burden
of Proof.

32:!II

From the earliest days of the ineeption -of the doctrine
of Last Clear Chance one of the rules which the· Virginia
Court has jealously safeguarded is that the person claiming
the benefit of last clea.r chance has the burden -of proving
(1) that the person charged. saw, or should have seen, the
danger, and (2) then, after such had been or should have
been seen that there was, in fact, such a last clear chance
to avoid it. Green v. Ruffin, 141 Va. 628, Va. Stage Lines
v. Lesny, 175 Va. 351, Power Co. 'v. Jayne, 151 Va. 694.
Instruction No. 2-A, page 238. · , ~·. · ·

On behalf of the defendants in error we urge that the
Court's action in declining to give this instruction, either
in its original or amended form, in our judgment constituted
reversible error, and in support of this1position we r'ely upon
the reasons· for the objec,tions given at the time when ex:.
cepting to the action of the Court, and what has been heretof~re said in this petition on the subject of impiited negligence.
. CONCLUSION.
Fo.r the reasons hereinbefore advanced it is respectfully
submitted that .tl;ie judgment of the Trial ·Court entered on
the 27th (lay _of AuO'ust, 1942, as set out in the transcript
of Re.corcl .herewit~ filed, and as a consequence of the errors
herein assigned, is erroneous, and such judgment should
33• be 8 reversed and final -judgment entered up by this
Court in favor o-f the defendants. Your petitioners
respectfully pray, therefore, that a writ of error and su.per-,
sedeas may be granted and awarded to them, and each of
them, from the judgment complained of, and that the- action
of the Court may be reviewed and reversed; that the judgment of the Trial Court may be set aside and final judgment
entered in favor of the defendants in this Court, or that
the judgment of the Trial Court be set aside and your peti~
. 1:ioners be awarded a new· trial, as may seem fit and proper
by this Court.
· '
The Record and proceedings before the Trial Court in
this ca~~ are certified up to this· Cour-t -in accordance with
the provisions of Rule 21 of this Court.
A copy of the petition was d~livered to Messrs..Parrish,

.....
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Bnto~er·. anct Parrish, Attorneys of record for the Appellee,
at Richmond, Virg·inia., on the 25th day of November, 1942,
the original of which petition is to be this day filed with
M. B. Watts, Clerk of the Supreme Court of Appeals of
Virginia, at Richmond, Virginia.
And notice is hereby given that counsel for the plaintiffs
in error desires to state orally the reasons for reversing
the judgment complained of in the foregoing petition and
that he will adopt the foregoing brief herein as bis opening
brief on behalf of the plaintiffs in error at the hearing of
the case.
Respectfully Submitted,
AMERICAN TOBACCO COMP ANY, INC., ano
JOHN P. BRADSHAW, JR.,
By ALEXANDER H. SANDS,
ALEXANDER H. SANDS, Counsel.
(Richmond, Virginia).
November 25, 1942.
34*

*I, Alexander H. Sands, .Attorney at Law, practicing
in the Supreme Court of Appeals of Virginia, do hereby certify that in my opinion it is proper that the judgment
complained of should be reviewed by this Honorable Court.
ALEXANDER H. SANDS.
November ~5, 1942.
Received November 25, 1942.
M. B. WATTS, Clerk.

January 15, 1943. Writ of error and supersedeas a.warded
by the court. No additional bond required.

M. B. W.
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RECORD
VIRGINIA:
In the Circuit Court of tpe City of Richmond.
:

:•

·.·:

.

RECORD ·oF PROCEEDINGS had before the Circuit
Court of the City of Richmond, in the Courtroom in the
City Hall, in Notices of Motions fo1~ Judgment depending
therein under the styles .·of: ··
Caroline· Harrison, an infant who sues by her mother and
. next friend, Mildred Harrison
,·
v.
. '
~he .American Topacco Company, Inc., a fore~gn corporation, an~ John P. ~rads~ra~v; Jr.
and
. ·, .
Mildred Harrison
v.
The American Tobacc~ Company, Int!:, _fo!eign corpora. tion, andrJohn ~. ~radshaw, Jr. . .
. ..
~

a

wherein an order was ·ent~rect oh the 27th day of Augu·st,
1942, ·a.warding· ·the plaintiff, Caroline Harrison, an infant
who sues by her mqtt1er a~~l :p.e~t ~riend, Mildred Harrison,
judgment against the defendan~s, The ·American Tobacco
Company, ~nc., a foreign corpora.tion, and John P. Bradshaw,"' Jr.,. f~om whic~ 1udg~ent of _th~ Court therein co:i;i.:.
tain~d ~otice. of Appeal h~s _been given by the defendants;
by their Attorney.
·

BE IT R~ME1\fB~R]pD th~t ~eretof9re~ to-wit:
On· Tuesday the 13th day of January, 1942, a Notice ·of Motion for Judgment was filed in the Clerk's Office
of the said Court, which Notice of Motion for Judgment is
in the. foliowhig words and figures :
.
.
page 2 }

page 3

~

Caroline Harrison, nn infimt who sues by her
mother and next friend, Mildred Harrison, Plain-

tiff
v.
The American Tobacco Company, Inc., a foreign corporation,
and John P. Bradshaw, Jr., Defendant
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NOTICE OF MOTION FOR JUDGMENT

To: The American Tobacco Company, Inc., a foreign corporation, and John P. Bradshaw, Jr.
PLEASE TAKE NO'rICE that on the· 28th dav of January, 1942, at ten O'clock A. M., or as soon thereafter as ·COUllsel may be conveniently heard, the undersigned Caroline
Harrison, an infant of ten years, who sues by her mother
and next friend, Mildred Harrison, hereinafter called the
plaintiff, will move the Circuit Court of the City of Richmond
at the Courtroom thereof in the City of' Richmond for a judgme:r;it against you and each of you in the sum of Fifty Thousand ($50,000.00) Dollars, due by you and each of you to the
plaintiff for damages for personal injuries suffered by the
plaintiff and caused through your carelessness and negligence as hereinafter set forth.
The- plaintiff says that heretofore, to-wit: On or about
March 11, 1941, she was on her way to school and proceeding from the southern side of Park A venue to the northern
side of Park Avenue in the City of Richmond; that a.t the
same time you, The American Tobacco Company,
page 4 ~ Inc., O'\\"ned a certain Ford truck which you then
and there operated and controlled by and through
John P. Bradshaw-, Jr., your servant, agent and employee
actin_g within the scope of his employment in and about your
business on the public streets, and in particular in an eastwardly direction on and along Park Avenue near its intersection with Vine Street in the City of Richmond, Virginia;
that it thereupon bee.ame and was the duty of you and each
of you to run and operate the said Ford truck in a careful
and prudent manner with due regard for the safety of other
persons using the said street, to drive the same under proper
control, not to exceed a reasonable speed under the circumsta.nces and traffic conditions obtaining at the time, to drive
said truck at such speed as not to endanger the life, limb or
property of any person, to keep and maintain a proper lookout for and to use proper care to avoid injuring ot4er persons lawfully using said street, to sound warning of the approach of the said truck, to equip, maintain and timely apply the proper brakes on the .said truck, to respect the right
of way of ·others, and to obey the traffic laws in such cases
made and provided so as not to injure persons, and particu·1ar1y the plaintiff.
Nevertheless, disregarding your said duties, you and each
of" you carelessly, negligently and unlawfully failed to run
and operate your said Ford truck in a careful and prudent
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manner with due regard for the safety of other persons
using the said street, failed to drive the same under proper
control, failed to operate the same at a reasonable speed
under the circumstances and traffic conditions obtaining at
the time, failed to drive said truck at such speed
page 5 }- as not to endanger the life, limb or property .of any
·
person, failed to keep and maintain a proper lookout for and to use proper care to avoid injuring pedestrians
lawfully using the said Park Avenue, and in particular the
plaintiff, failed to sound warning of the approach of the said
truck, failed to equip and maintain the same with adequate
brakes, failed to . apply them timely, and failed to obey the
right of way and other traffic. laws in such cases made and
provided, and as a proximate result oi your negligence in
each of the aforementioned particulars you ran your said
truck with great force and violence .into, upon and against
the plaintiff, who was then ·and there crossing the said Park
Avenue, and as a direct· and proximate r~lt ther~qf she
was knocked down on ffieliara pavea.street ana was thereby
grievously and seriously injured in and about· her head, fac~,
neck, shoulders, arms, back, chest, abdomen, hips, legs, feet
and other parts of hei-: body, internally and externally, her
bones broken, her nervous system shocked and upset, and
was permanently injured and disfigured, and as a further
result of the injuries negligently caused by you, the said
American Tobacco Company, Inc., and John P. Bradshaw,
.Tr., your servant, she suffered great physical pain and
mental ang11ish, and will continue so to suffer, and large
sums of money have been spent in endeavoring to have her
relieved and cured of said injuries, and she has been forced
to lose a great deal of time from school, and has been, and
in the future will be prevented from following the said normal
pursuits of life.
page 6} By reason whe.reof and as a proximate result·of
which the plaintiff. has been damaged to the extent of Fifty Thousand ($50,.000,.00) Dollars, for which
amount judgment will be asked ·against you and each of you
at the said Court at the time and place afore said.

CAROLINE HARRISON,
an infant who sues bv her mother
and next friend, Mildred Harrison
By PARRISH, BUTCHER & PARRISH
· Attorney_

I.'...

-

.

\
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page 7 ~

And at a_nother day, to-wj.t_: At a Cb;cuit Court
~f the CitY.·Of Richmond, held in ·th-e :coudroom iri
the City Hall thereof-on Wednesday-the-28th day·of 'January;
1942, the f oJ.1:0\ving order was entered.
.
page

8~
~

-

ORDER~·_·
.

. T:µis day came the Plai_ntiff, by her Attorney, arid on motion
of Plaintiff, by her Attb'rri.ey, this Notice of Motion for ,Judgmentis. hpreby docketecl.
· .

r.

And a.t another day,. to.-w.it: . A~ a Circuit Court
of the· City of Richmond, held in the Ccnfrt,room in
the City llall .thereof. on Thursday the 19th day of March;
1942, •the f ollo:wirig order ~as entei:~a_:
, · • '
.·,
page 9

I

page 10 ~

ORDER.

·· This d~y came. the _plaintiff and d~fendant" by· cpunsel, and
the plaintiff by .leave of Court and with the cons~nt of the defendants, by co~nsel, :filed in open Court her notice of motion
for judgl)lent h~r~in·, and by like. consent it is ORDERED that
this case be docketed. an~ set _for ·_µearing.
.
)
· Thereupon;. the pla..intiff, by ~~unse1, moved the Court, pur~
suant to Section 5331a of the Code of Virginia·, that this case
be tried together with the case of Carolin~ Harrison, an infant who sues )Jy her mothe;r and next friend, Mildred Har~
rison, v. Th~ American Tob.acco Company, Inc., a foreign
coriwration, and John P. B.radsha:w, Jr., and it is OR.DERED
that these two cases be tried together pursuant to the pro·...
vision~ of Section 5331 a of the· Code of Virginia.
••

•

•

I

•

,

•

page 11 ~ Arid at the same day, to-wit: At .a Circuit CQurl
. . . of the City of Richmon~ the following Notice or
Motion 'for'· Judgment was filed in open· Court, which Notice
of Motion for J udgi.nent.is ii) t4e f ol~owing ~ords. and figures .

.

page .12 } Mildred Harrison, Plaintiff,
.

v.. . .

-' . '

- .

.

-

..

..

Tlie·Ameriean -Tobaero Compani,"Inc.~·-a foreign corporation,
and John P. Bradshaw, Jr., Defendant.

NQTICE OF MOTION FOR JUDGMENT.
TO: The American Tobacco Company, Inc., a foreign corporation, and John P. Bradshaw, Jr.
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PLEASE TAKE NOTICE that on the 19th day of March,
1942, at ten o'clock A. M., or as soon thereafter as counsel
may be conveniently heard, the undersigned Mildred· Harrison, mother of Caroline Harrison an infant of nine yea.rs,
hereinafter called the plaintiff, will move the ,Circuit Court
of the City ·of Ricllllloncl at the Courtroom thereof in the
City of Richmond for a judgment against you and each of you
for the sum of Five Thousand ($5,000.00) Dollars, due by
you and each of you to the plaintiff for damages suffered
by the plaintiff and caused through vour carelessness and
negligence as hereinafter set forth.
"
The plaintiff says that heretofore, to-wit, on or about March
11, 1941, the plaintiff's child, Caroline Harrison, an infant
of nine years, was on her way to school, proceeding from the
south side of Park Avenue to the north side of Park Avenue
in the. City of Richmond, and that at the same time you, The
American Tobacco Company, Inc., o,vned a certain Ford truck
wh~ch was then and there operated and controlled
page 13 }.- .by ancl through ,..To1m P. Bradshaw, Jr., your
servant, agent and employee, acting within the
scope of his employment in and about your business in the
public streets, and in particular in an eastwardly direction on
and along Park A venue near its intersection with Vine Street
in the City of Richmond, Virginia; that it then and there
became and was the duty of you and each of you to run and
operate the said E1 ord truck in a careful: and prudent manner,
with due reg-ard for the saf et~T of other persons using the said
.street, to drive the same under proper control, not to exc.eed a
reasonable speed under the circumstances and traffic conditions obtaining at the time, to drive said truck at such speed
as not to endanger the life, limb or property of any person,
and in particular the plaintiff's daughter Caroline Harriso!l,
an infant of nine years, to keep and maintain a proper lookout for and to use proper care to avoid injuring other persons lawfully using said street, to sound warning of the approach of the said truck, to ennip, maintain and timely apply
the proper brakes on the said truck, to respect the right-ofway or others, and to obey the traffic laws• in such cases made
and provided so as not to injure persons, and particularly
the plaintiff's daughter Caroline· Harrison, an infant of nine
years.
.
· Nevertheless, disregarding your said .duties, you and each
of you carelessly, negligently and unlawfully failed to rnn and
operate your said Ford truck in ·a careful and prudent manner
with due regard for the safety of other persons using the
street, failed fo drive the same under proper control, failed to
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operate the same at 1a reasonable speed unde:r
page 14 ~ the circumstances and traffic. conditions obtaining
at the time, failed to drive said truck at such speed
as not to end~nger the life, limb or property of any person,
and in particular the plaintiff's claughtei', Caroline Harrison,
an infant of nine years, failed to keep and maintain a proper
lookout for and to use proper care to avoid injuring pedestrians lawfully using the said Park Avenue, and in particular
the plaintiff's daughter, Caroline Harrison an infant of nine
years, failed to sound warning of the approach of said truck,
failed to equip and maintain the same with adequate brakes,
failed to apply them timely, and failed to obey the right-ofway and other traffic laws in such cases made and provided,
and as a proximate result of your neg·ligence in each of the
aforementioned partic1,1.lars, you and each of you ran your
said truck with great force and violence into, upon an_d against
the plaintiff's daughter, Caroline Harrison an infant of nine
years, who was then and there crossing the said·Park Ave:µue~
As a direct and proximate result thereof, she was knocked
down on the ha.rel paved street and was thereby grievously
and seriously injured in and a1bout her bead, face, nee~,
shoulders, arms, b~ck, chest, ftbclomen, hips, legs, feet and
other parts of her body, both internally and externally; her
bones bro~en, her nervous system shocked and upset, arid was
· permanently injured and disfigured and forced to lose a great
deal of time from school. and as a further direct and proximate result of the injuries negligently causoc:1 by you, 'rhe
American Tobacco Company, Inc., and J pbn P. Brads·lmw, ,Jr.,
your servant, said plaintiff suffered clamaf,res PY vtrtue qf incurring liabilities to hospitals, doctors and 11urRes,
page 15 ~ etc., in endeavoring to have her daughter Caroline
HarriRon, an infant of nine years, relieved and
cured of said injuries, and will in the future be obligated
to pay large sums of money in endeavoring to relieve her
said daughter of the aft~r-effects of 1,aid injuries, and as a
further result thereof will be obligated to pay~ large sum of
money in the future to assist her daughter in making up the
extra scl10olin~ necessitated by her daughter's loss of a great
deal of time from school.
By reason whereof and as a proximate result of which the
plaintiff ha.s been damaged to the extent of Five Thousand
($5.000.00) Dollars, for which amount judgme:µt will be asked
against you and each of you at the said Coµrt at the time·
and place aforesaid.
·
MILDRED HARRISON,
By PARRISH, BUTCHER & PARRISH,
Counsel.
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page 16 ~

And at the same day, to-wit: At a Circuit Court
of the City of Richmond held in the Courtroom in
the City Hall thereof came the defendants by their Attorney,
and filed their Statement of Negligence of the Plaintiff.
page 17 ~ STATEMENT OF NEGLIGENCE OF THE
PLAINTIFF.
The defendants allege and show the following facts:
(1) Tha.t on the 11th day of March, 1941, between 12 :00
o'clock, M., and 1 :00 o'clock, P. M., the defenqant, John P.
Bradshaw, Jr., was driving a motor vehicle, generally styled
a Ford truck, which was owned by the co-defendant, The
Amerfoan Tobacco Company, Inc., which automobile was at the
time in good condition in every respect, he driving the same
at the time eastwardly along Park .A.venue between Vine
Street and Lombardy Street, or a street in the City of Richmond sometim~s designated as Stuart Circle; that the def endant wa.s proceeding at the time in a lawful manner, at a careful speed, and in the exercise of ordtnary care, and without
any knowledge of the presence of the plaintiff, Caroline Harrison, in the vicinity, or any knowledge .that she would walk
or run into or against the defendant's automobile so mentioned
while he, the defendant Bradshaw, was so driving the sanie
along .this public highway betv. een the aforementioned streets.
(2) That on the day and year aforesaid the plaintiff, Caroline Harrison, an infant, who here sues by her mother?. Mildred
Harrison, as these defenqants are adyised, lived an<1 resided
a.t a certain dwelling on the south side of P~rl.r Avenue, within
the block aforementioned, which dwelling is desigi;i.ated as No.
1615 Park Avenue, and that on that day the said plaintiff
aforementioned ~t a point near her home ~nc1. b~tween the said
intersecting streets left the south sidewalk of Park A~enue
and attempted to walk or run acros.~ the said street
page 18 } to the north side t~ereof; that it was unlawful for
her to cross Park Avenue at the place where she
attempted to cross and where vehicles had the superior right;
that it was the duty of the said Caroline Harrison while crossing said street to use due and proper ca.re and caution commensurate with her age and understanding~ she being an in~
fant at the tim~, for her own protection and safety, and to
keep a looko11t for automobiles then proceeding along the
street, and to do what was reasonable and necessary for her
protec.tion.
(3) And the said defendants aver tha.t the said Caroline
Harrison on the dav and year aforesaid failed to exercise
ordinary care for her own protection and safety while crossing
1
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the street aforementioned and that her negligence was the
proximate cause of the accident which resulted in the injury
complained of in the Notice of Motion brought in her behalf
in this :cause,. and that if her negligence as aforesaid was not
the proximate cause of said accident such effectively and efficiently contributed to cause the said accident mentioned, and
she therefore is not entitled to recover.
.ALEXANDER H. SANDS, p. d.
page 19

r

page 20

~

And at the same day, to-wit: At a Circuit Court
of the City of Richmond held in the City Hall thereof the following order ,yas entered.

ORDER.

This day came the parties herein, by th~ir Attorneys, and
an order having been this day entered that the two cases, be
tried together, pursuant to the provisions of Section 5331a of
the Code of Virginia, and the Defendants entered a plea of not
guilty and the general issue and the statement of negligence
of the Plaintiff and put themselves upon the country and the
plaintiffs likewise.
Them came a jury, to-wit: J. S. Good, Thomas M. Deitrick,
Cecil B. Jones, A. B. South, Chas. H. Spangler, Jefferson C.
Powers and C. W. Spittle, who being sworn to well a.nd truly
try the issue joined and a true verdict give according to the
evidence, and having heard the evidence, the defendants, by
their Attorney, moved the court to withdraw from the jury the
evidence of the Plaintiffs, which motion the Court overruled.
By consent of the parties with the assent of the Court the
jury was adjourned until tomorrow morning at lO o'clock.
page. 21
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And at another day to-wit: At a Circuit Court
of the City of Richmond held in the Courtroom in
the City Hall thereof on Friday, the 20th day of March, 1942,
the following order was entered.

ORDER.

This day cam eagain the parties, by their attorneys, and
the jury sworn to try the issue in these cases appearin~ in
Court according to their adjournment and were instructed by
the Court ancl having heard the argument of counsel were
sent to their room to consnlt of a. verdict, after which consultation they returned into Court and declared that they could
not agree in a verdict.
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WHEREUPON by consent of the parties and with the assent of the Court the jury from rendering their verdict were
discharged. And the cases are continued until the next term,
for a new trial to be had therein.
(MEMORANDUM-Pursuant to order these cases were
continued until the next term of Court for a new trial to be had
therein.)
page 23 ~ And at another day, to-wit: At a Circuit Court
.
of the City of Ric.hmond, held in the Courtroom in
the City Hall thereof on Monday the 25th day of May, 1942,
the following order was entered.
page 24}

ORDER.

This day crone again the .parties herein, by their attorneys,
and an order having been heretofol'e entered that the two
cases be tried together, pursuant to the provisions of Section
5331a of tl1e Code of Virginia . . and the defendants having here- ·
fof ore filed a plea of not. µ-uilty and the general issue and the
statement of negligence of the Plaintiff, put themselves upon
the country and t11e plaintiffs likewise, and the issue was
joined.
Then came a jury, to-wit: Thos. R. Enos, J.E. Fahed. Geo.
W. Gill, J. G.. Phaup, L.A. Redford, Jas. Anthony and W. H~
Spilling, who were sworn to well and t.ruly try the issue joined
and a true verdict give aceording to the evidence, and having
heard the evidence of the Plaintiffs, the Defendants, bv their
attorney, moved the Court to withhold from the Jury the evidence of the Plaintiffs, which motion the Court overruled : and
the Court having heard a. nart of the evidence for the defendants. by consent of the narties and with the assent of the Court
the Jury was adjourned until tomorrow morning at 10 o'clock.
page 25
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And at anotl1er day, to-wit: At a. Circuit' Court
of the Citv of Richmond. held in the Courtroom in
the City Hall tlrnreof on Tuesday the 26th day of May, 1942,
the following order was-entered.
OR,DER.

This clay came a.g-ain the parties, hy their Attorneys. and the
Jury f,:WOrn to trv the issue in these cases appearing in Court
according to t.heir adjournment, ancl having heard all of the
evidence,' the Defendants, by their attorney, moved tne Cond
to withdraw from the jury all of the evidence of the Plaintiffs,
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which motion the Court overruled; and the Jury having been
instructed by the Court and heard the argument of counsel
were sent to their room to consult of their verdicts, and after a
time returned into Court with the ·following verdicts, to-wit:
In the case of Caro.line Harrison, an infant, etc., v. The American Tobacco Company, Inc., etc., and John P. Bradshaw, Jr.,
"We, the Jury on tl,le issue joined, find for the Plaintiff and
assess her damages at $4,000.00. '' J. G. Phaup, Foreman. In
the case of Mildred Harrison v. The American Tobacco Co.,
Inc., etc., and John P. Bradshaw, Jr., ''We, the Jury on the
issue joined, :find for the Defendants and assess its damages
at no dollars." J. G: Phaup, Foreman. The Jury was then
discharged from further consideration of these cases.
Whereupon the Defendants, by their Attorney, moved the
Court to set aside the verdict of the Jury, in the case of Caroline Harrison, an infant, etc., v. The American Tobacco Company, Inc., etc., and John P. Bradshaw, Jr., as contrary to
the law and the evidence and for a. mis-direction of the Jury
and to enter :final judgment for the Defendants or an alternative motion for the reasons above stated that the verdict of
the Jury be set aside and a new trial ordered if the former
motion is not sustained, which motions the Court continued
for future consideration and determination.
page 27
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And at another clay, to-wit: At a Circuit Cour~
of the City of Richmond, held in the Courtroom
in the City Hall thereof on Thursday the 27th day of August,
1942, the fallowing order was entered.

ORDER.

This day came again the parties, by counsel, and the Court,
having heard argument of counsel upon and maturely considered the motions made by the defendants, by their counsel, on May 26, 1942, to set aside the verdict of the Jury in
the case of Caroline Harrison, an infant, etc., v. American
Tobacco Company, Inc., etc., ancl .John P. Bradshaw, .Jr. as
contrary to the law and the evidence and for a mis-direction
of the Jury and to enter final Judgment for the defendants
or an alternate motion for the reasons therein stated that the
verdict of the jury be set aside and a new trial ordered, if
the former motion is not sustained. The Court doth overrule the said motions, to which ruling of the Court, defendants, by counsel, excepted. The refore, it is considered by the
Court that the plaintiff, Caroline Harrison, recover from the
defendant the sum of $4,000.00, that being the verdict of the
-Jury, with interest thereon from the 26th day of May, 1942'.
until paid and her costs by her in this behalf expended.
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Dr. J. Blair :Pitts.
And the said defendants having expressed their intention
to apply to the Supreme Court of Appeals of Virginia for a
writ of error and superse(leas to the Judgment of this Court
in this action, it is ordered that the execution of this Judgment be sus,pended for a period of 90 days from this day in
order to enable the said defendants to apply for said writ,
on the condition that the de:fendants or someone for them
shall, within 30 days from the date hereof, execute before
the Clerk of this Court good and sufficient bond in the penalty
$5,000.00 with security approved by said Clerk and conditioned according to law.

of

page 29}

The stenographic transcript of the testimony and
other incidents of the trial in this case, is in the
following words and figures.

page 30}

DR. J. BLAIR FITTS,

a witness introduced in behalf of the plaintiffs,
·
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Butcher:
Q. What is your full name, Doctor!
A. J. Blair Fitts.
Q. And what is your professionY
A. Physician.
Q. Where did you study for your profession?
A. Medical· College of ,Virginia.
Q. What has been your experience after leaving the Metl!-cal College in your profe~sion?
.
A. Well, I was in Detroit for a year, m Boston three years,
in the army a couple of ye_ars and have been practising since.
Q. Do you specialize in any branch of medicine T
A. Orthopedic surgery.
Q. Tell the jury what orthopedic surgery is.
.
A. That is bone and joint surgery.
Q. Did you haYe occasion during 1941 to care for little Caroline Harrison?
A. Yes, sir.
·
·
page 31 ~ Q. Tell the jury what you found and what you
did.
A. I was called at the Stuart Circle Hospital around the
middle of the day; the child had just been brought in. She
was very badly banged up. Her head was bruised, great
big lumps all over it; she was unconscious ; she had a very
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badly comminuted, compound-that is, the thing was cut right
through, her leg was almost cut off, just sort of dangling
and bleeding tremendously. She was taken to the operating
room, but before we did anything I got Dr. Crutchfield to see
her on account of her head; I didn't want to give an anaesthetic if she was going to pass out.
Q. You got who to see her 1
A. Dr. Crutchfield.
Q. Go ahead.
A. And he decided she was all right to stand the anaesthetic.
So we cleaned the wound up ancl stopped the bleP,ding and
put her in a cast and then she had several large ubrai?.ions
and cuts that were fixed up. She was 1)ut to bed, stayed unconscious several days and has been treated since.
Q. Did she have any other bones fractured 1
A. She had a fracture of one collar bone--outcr encl of one
of the collar bones, and probably a fracture of the base of
the skull.
Q. A probable fracture at the base of the skull 1
A. Yes, sir.
page 32 ~ Q. How long did you attend her, Doctor?
A. I still see her once in a while. I haven't done
anything for her for some time. I sent her to Dr. Carrington
Williams for a skin graft in last June.
Q. Did this child or did she not have any diiliculty in getting that place on her leg to heal 7
A. Oh. yes; it was such a tremendous wound.
Q. Tell the jury about that, please, sir; about tl1e progress
of the treatment.
A. Well, she had this fracture-as I say, when she was
brought to the hospital tl1e leg was just practfoally cut off,
just dangling- by the tendons at the back. Fortunatel v, she
had not cut the big vessels or nerves, but she had this tremendous place without any skin or anything on it which,
of course, took a long time to heal up and we thought we
would liave to p;raft it, but it gradually closed in. She ought
to have some plastic surgery later· on.
Q. Was it necessary to use any drainage tubes on the child?
A. No ; it wasn't draining; it was. left open.
Q. Not in the rear·of her leg?
·
A. She had cuts all around everywhere.
Q. How much was your bill for n.ttending this child t
A. Let me see if I can find it. $350.00.
Q. What kind of result has this child gotten Y
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A. I think she has gotten a very good result.
Q. Well, is there any difference now in the length
of her legY
A. She has a slight difference; I think t-'robably between a
half and three-quarters of an inch.
Q. And that has been measured by vou and ascertained by
page 33 }

~

~~huilY
A. Yes.

Q·. Do you know when you did that!
A. Some time ago. I haven't measured it for some time;
I couldn't tell you, exactly how long.
Q. vVould this report of yours refresh your recollection?
A. I have one here. (Examines report.) Yes, 1941.
Q. I have one dated March 17, 1941-it should be 1942-in
which report you said an examination made March 4, 1942,
shows certain things.
A. Yes, sir, I have it here. About three-eighths E:hortening
of the right leg.
Q. And that examination was made on the 4th of Mareh
of this year Y
A. Yes, sir. I ha:ve got it dated as 1941, too.
Q. Did you treat Caroline for thi.s head injury or did you
turn her over to Dr. Crutchfield for thatY
A. No, I had Dr. Crutchfield do that. I don't do any head
work.
Q. You couldn't testify as to that injury¥
A. No, sir.
page 34 } Q. Except to know she was hit on the head and
was unconseious Y
A. Oh, she had a tremendous hematoma-great big hematoma on her head and she was unconscious.
Mr. Sands : No questions.
Witness stood aside.
page 35 }

CHARLF1S H. :B,L EET,
a witness introduced in behalf of the plaintiffs,
being first duly ~worn, testified as follows :
DIRECT EXAMINATION.

By Mr. Parrish:
. Q. Will you please state your name, age, residence and occupation?
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Charles H. Jllect.
A. Charles H. Fleet; fifty-four years old; 5000 East Seminary A venue.
Q. What is your occupation?
A. Civil engineer and surveyor.
Q. How long have you been so engaged f
A. Since between 1904 and 1908.
Q. Mr. Fleet, have you clone a survey and prepared a blueprint sketch from your survey of the street known as the
1600 block Park A venue in Riehmond between Lombardy and
Vine Streets Y
A. Yes1 I have.
Q. Will you please produce a blueprint of your surYey 1
Note: Witness does so.
p:: I .
'· Q. Mr. Fleet, wiHyou please state the width of Park Avenue
between curb lines at a point opposite No. 1615 Park Avenue?
A. It measures bet.ween curbs in front of 1615
page 36 ~ 35.36 or 35 feet 4-3/8 inches.
Q. What is the width at the eastern line-the
width of Park Avenue at the eastern line of Vine Street1
A. 34.84 feet.
Q. And what is its width -at the western line of Lombardy
Street?
A. 36.75.
Q. ·what is the width of the side,Yalk on the southern side
.
of Park Avenue opposite 1615 7
A. I measure it as 9.08; that should be 9 feet 1 inch.
Q. On your chart or diagram, which is elated :May 22, 1942~
will you please state where the areaway between the Wellsley Apartments and Nos. 1620 and 1620-A is in reference to
1615Y
A. The alleyway between 1620 and 1618 is about 19 feet
west of the center of 1615 taken at right angles acr'oss Park
.A.venue.
·
Q. Will you take your diagram and place a ma.rk X at a
point which would be the meeting point of the C'xtended southern line of Park Avenue and the western extended line of Vine
S'treetY I am referring to the curb lines.
Note : Witness does so.

A. I have ·marked that point X with a .red penciI.
Q. How far is that point X from t1ie sout'hwest corner· of"
Vine and Park .A.venue,.
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page 37 ~

A. You mean at a point of intersection of the
curb lines produced?
Q. Yes-; extended.
..
.A. It will be 33 feet along the southern line of Park Avenue
westwardly and using that 1600 block as the line of the curb.
Q. Just to get it straight, do you mean by that that the
point X is 33 feet west of the eastern line of Vine Street
where that line intersects with the southern line of Park
Avenue?
.A. On a line of the curb.
Q. What I mean is how far is the point X from the intersection of the western line of Vine extended and the southern
line of Park Avenue at the 1.700 block--the southwest corner
of Park and Vine?
·
.A. If the southern line of the curb of Park Avenue in the
1600 block is produced westward across Vine Street, when
you get to the western curb line of Vine you are 6.3 feet
north of the southern curb line of Park Avenue in the 1700
block.
.
Q. That is what I wanted. Now using the point X in each
instance as the starting place, will you give me the distance
from the point X, measured along the southern curb line of
Park Avenue, to first the eastern line of Vine Street,
page 38 }- then the dividing property line between 1619 and
1617, on down until you get to the dividing line
between 1607 and 1609, the ·distance in each instance from
the point X?
A. The distance from X to the eastern line of 1619 is 1.04
feet; to the eastern line of 1617 it is 1:34 feet; to the eastern
line of 1615 I make it 163 feet; to the eastern line of l.613
I make it 188 feet; to the eastern line of 1611 I make jt 215
feet; to the eastern line of 1609 I make it 244 feet; and to the
eastern line of 1607 I make it 274 feet.
Q. You stated that you had done the survey I asked you
about. Will vou identify the blueprint which you lmve testified from as the one prepared by you so we can introduce it
in evidence on behalf of the plaintiff?
.A. I do.

1

Note : Filed and marked Plaintiff :s Exhibit # 1.
Mr. Parrish: I might state that was made at the request
of the defendant and through consent of Mr. Sands he has
permitted me to use it with Mr. Fleet. That is all we desire to ask Mr. Fleet at this time.
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JohnP. Bradshaw, Jr.
Mr. Sands: I haven't any questions.
Witness s_tood aside.
~

Mr. Parrish: If Yonr Honor please, Mr. Brad. sh~ is one of the defendants in these cases and
also th~ ageni of the American Tobacco Company d the time
of this accident and we desire to call him as an adverse witness, subject.to the rules of cross examination, in both capacities as a defendant and as agent for the other defendant.

page 39

.JOHN P. BRADSHAW, JR.,
a defendant, called as an adverse witness. in behalf of the
plaintiffs, being· first duly sworn, testified as follows:
DIRECT EXAMINATION..
By Mr. Parrish:
Q. Mr. Bradsha:w, at the time of this accident you were employed by the American 'robacco Company!
A. Yes.
Q. And how long had you been so employed Y
A. Three years.
Q. What kind of car were you driving at the time of the
accident?
A. A '38 Ford sedan delivery..
Q. 1938?
1
A. Yes.
Q. Your employer had purchased that car new, had it noU
A. In '38.
page 40 ~ Q. And you had been driving it or it had been
your car, used on company business, from the date
of its purchase up to the date of the accident Y
A. Yes.
Q. Approximately what mileage did the car have at the
time of this. accident on March 11, 1941 ¥
A. I don't know the exact mileage, but as I recollect about
21,000 miles.
Q. Will you state what condition the car was in generally?
A. It was in excellent condition.
Q. You had periodic servicing and checlrn made of its eondition, didn't you 7 ·
'
A. Each thousand miles.
.
Q. The car still had the original tires on it, I belieYe °I
A. Yes.
Q. What kind of brakes did the car have on itY
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.A. Four..wheel brakes.
Q. Four:wheel hidraulic brakes, weren't they?
. .A!. ·Yes.
=
Q. I believe at the tini.e of this accident you were going
·about 20· miles an hour, weren't you f
A. Around 20 miles an ·hour.
· · · ·: . · .
·
. Q. You are familiar with the street where tI1e accident occurred! You have been there several times since und seen
it, haven't you?
page 41 ~ .A.. Yes.
Q. At the time of the accident-the street was dry,
·
·
· · ·
· .
was it notT
.A..· Yes. ·
·
·
Q. It was a hard sui·faced street,·
A. Yes.
· Q·. Will you please state :under the circumstances. existing
as you proceeded ea.stwardly on Park A venue between Vine
arid Lombardy at approximately the speed of 20 miles per
hour, which you stated you were going, within what distance
yon could stop the Ford car you were driving, equipped with
four-wheel hydraulic brakes y . .
.
.
.
· A.. Within a car lengih.
Q. And that car was approximately 15 feet long, wasn't it?
A. Approximately.
· Q. So that you could stop yonr car going at that speed and
under the conditions as they existed then in approximately
15 feeU ·
· ·
· A. Yes.

By Mr. S'ands :
· Q. Mr~ Bradshaw, in reply to the question· as to stopping in
15 feet or a car length you· mean a·s to the time when the
brakes were applied or from the time -yon wanted to stop,
taking in, in ..other words, your heart or brain action as to
the period of time the car would Rtop in your judgpage 42--~ merit when you apnlied your brakesl
·
A. When I applied my brakes.
·
- Q·. Yon could stop in a car length or 15 feet?
A. Within a car length.
By Mr. Parrish:
Q. One more question: As you proceeded eastwardly on
Park Avenue between Vine ancl Lombardy approximately how
far were you from the southern cnrb line of Park Avenue?
A. I don't know how· far-
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Mr. Sands: One minute, :Mr. Bradshaw. "'\Vhat wa.s the
ques.tionY
Mr. Parrish: I said as he was proceeding ea::itwardly on.
Park between Vine and Lombardy approximately how far was
he from the southern curb line of_ Park Avenue.
Mr. Sands : You mean at the time of the accident t
Mr. Parrish: He can take it in front of each h.ou.se if he
wants to.
Mr. Sands: You don't say when. · I want you tQ identify
it.
Mr. Parrish: We are not interested in any time except the
accident. I assumed you under.stood I mean the time of the
accident, Mr. Bradshaw, and ] no so .mean.

A. I don't know exactly the number of feet, but I should ,
say around 8 feet.
Witness stood aside.
page 43 ~

J.M. DOLAN,
.
a witness introduced in behalf of the plaintiffs,
.being first duly sworn, testified as. follows:

DIRECT EXAMINATION.
By Mr. Parrish:
Q. Mr. Dolan, will you please state your full nameY
A. John M. Dolan.
Q. What is your ageY
A. Fifty-three.
Q. You live in RichmondY
A. Yes, sir.
·
Q. And what is your occupation?
A. Foreman for the Department of ~ublic Utilities.
Q. How long have you been employed there?
A. About twenty-five years.
Q. What are your duties Y
·
A. My duties is looking after running main pipe lin~s and
repairs on all the valves.
Q. In connection with your duties do you operate a city
truck for the Citv of Richmond Y
A. Yes, sir. ..
'
·
.
Q. Did you see the accident involving little Caroline Harrison and the American .Tobacco Company_ t~uck
page 44 ~ on March 11, 1941, on. Park Avenue between Lom-·
hardy and fVine Streets Y

'- .,.-
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J. M. Dolara.
A. Yes, sir.
Q. Which way were you going Y
A. I was going west on Park.
Q. When· you first saw Caroline Harrison where was she t
A. She was coming down :the steps, running down the steps.
I was about 10 feet-15 feet west of the west line of Lombardy.
Q. How fast were you going Y
.
A. Oh, I judge I was going about 10 or 15 miles an hour.
Q. ·Do you know what steps·she came down, the house -number itself?
A. No, I don't know the house number.
Q. After you saw her starting down the steps did you
observe her any more up until the time oft.he accidenU
· A. Well, I kept my eyes on her, right ori. her the whole time.
Q. What did you do with your car during tha.t time you had.
your eyes on her? Did you slow down or stop or what did
you dot
A. Well, I was just watching the child and just running
along slow, 10 to 15 miles an hour. Of course, I was watching my part of the street, too. It wasn't any traffic to bother
me at all to watch for traffic.
Q. You saw the child as she came · down the steps from_
the house, whatever number it was Y
page 45 ~ A. Yes, sir.
Q. And you saw her as she crossed the sidewalk Y
A. That is right.
Q. And you saw her as she went out into the street!
A. That is right.
.
·
Q. As she descended the steps and came on to the sidewalk
did she go straight across the sidewalk northwardly or turn
one way or another Y
.
A. She veered on a little angle; I would say 3 or 4 feet
probably. Of course, I don't lmow why she angled a little
bit, but she angled just a little bit.
..
·
Q. 3 or 4 feet and then started out mto the street1
A. Kept out into the street.
Q. Did you see her when her body came in contact wit~ the
American Tobacco Company truck Y
·
A. Yes, sir.
Q. How far out into the street was she then Y
A. I judge 12 feet.
·
... Q. Now was there or not a ~ar on .the southeTI1 line of Park
A venue west of her when this accident oce-.;irred Y
·
, . A. There was a car parked west of her. l don't know how
far it was; I don't remember the distance.
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· .Q. W'oulcl_yqu be willing to attempt to estimate the .distance
from Caroline Harrison at the time the accident occurred that
car was parked Y · · ..
· • : ·
..
·
page .46 t A. I W~t!ld be a~raid to beca~e I 'Yqulq be afrai4
·. I would be too far off on ·it· because I didn't ha1·dly
notice _that after I got out' of my car and after the child was
taken away I didn't notice the distance that the car was parked
there, but I recollect a car being p~rk_ed on t_he south sid·e
of the street.
·
·
. Q. Now ·as· the child was struck ·or as the accident ·occurred
what happened to l1er and what happened to the truck?
A. Well, the chiJcl was knocked back. Of course, I reckoi1
th~ child w:as _k;noc.ked som~ f<;>rwarq, ~ut she was knocked in
kind of a flip. yVhen 'she was ~noc:ked_ back her he~d w~s
poiJJting tq th~ curb. That is the positi011 she was when
picked up. ·
. .
.
Q. J:Jy back ypu·mean knocked_ l;>ack towa~ds t~e curb line,
not back westwardlv·t
·
A. Knocked back towards the curb line.
. 9. Aµd.'!hen she came~<? re~t h~r )lead_ was ~pproximately
at the curbing?
· ·
A. Pointing towards the curb.
· ·
·
Q. How far. down the street did the truck go?'
A. Well, I would say frpm 'Yher~ the .~hjld was .Picked up
it was about 25 or 30 feet.
Q. ,What. position ·was the .. truck 'in when ~t stopped!
·· A. Well, the truck had ;run off on an angle into the curb.
After it struck the child it ran in an angle towards the sout11
· · · curb. ·
·
·
·
·· ·
page 47 t Q. Ca~ YOU: <Jescribe. J\i{r. Dolan,
littl~ more
· . in detail the impact, wl1ether it was seyere or ~ot
and just what the cllilcl 's boclv dicl between the time it was
·stru~k and the time when it came to rest? .
.
•, . '
.. A. ·well, as the i~pact occurred the ehild was knocked I
would say about 3 or 4 feet up in the air in kind of a somersault back a:nd as, the ~hild _rest~d she jn~t stayed i~ the one
position she hit, staved in that position. It seemed to me sl1e
ltjnd o( resting
her kl).ees. wi.th)1er ~ead. on the grouncl.
That is the wav she was picked up~·
·
· .
.. q·. What aia yo1:1.do?
A. I got out·
Q. Just let me ask you this, first. Did you see the truck
before the impact?
.A. No, I.haven't. any recollection of seeing the truck before
the impact.
Q. Then what did you do after the accident had occurred Y
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A. I jumped out of my truck and started up there to give
what assistance I could to the child, but she was picked up
before ~ could get there by the gentleman driving the other
truck right opposite where she was hit.
Q. The driver of the laundry truck?
A. :Yes, sir.
Q. And he brought her on back to the tobacco
page 48 ~ truck and put her in that Y
A. Yes, sir.
·
CROSS EXAMINATION.
By Mr. Sands:
Q. Mr. Dolan, I understand you to say you were going west
and you had passed Lombardy Street. By the way, what·
kind of truck did you have Y
A. I had a ton and a half Chevrolet.
Q. Ton and a half Y
A. Yes, sir.
Q. Wbat is the width of it?
A. I couldn't tell you the width of it. It is. double wheels
at the rear. I never measured it to see what distance it was.
Q. You don't know the width of your truck Y
A. No, sir.
Q. It is wider than the average automobile, isn't it?
A. Oh, I judge some little difference. I don't know what
it is ; I never measured it. It is wider than the average
automobile-touring car.
.
.
Q. Mr. Dolan, you are familiar with that section up there,
aren't youY
A. Yes, sir.
Q. Look at that photograph I hand you and I ask you as to
whether that shows a fair picture of those houses
page 49 ~ on the south side of Park Avenue after you cross
Lombardy, between Lombardy and Vine?
A. Yes, sir, that gives you a picture of it.
Mr. Parrish: If Your Honor ·please·, we have no objection
to this photograph if it is introduced only for the purpose
of showing the location of the houses on the street, but we
do object to it for any purpose of showing the location of the
automobiles which are depicted in it unless it is shown that is
the position the cars were in at the time this accident oc·CUrred. Of course, then it would ibe proper. Also, I think we
should have it understood when these photographs were made.
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Mr. Sands : These photo_graphs were taken~ I thin4, on
the tOth of-·
, Mr. ·Parrish: The 10th of March, 1942, wasn't it; 3rpproximately a year after the accident¥ ·
·
Mr. Sands: Yes.
Mr. Butcher: I think that Your Honor should instruct the
jury in considering the photograph they should 'disr~g~rd entirely, of course, the location of cars shown in the
page 50 ~ photograph.
·
Mr. Sands: At the present th~e, yes.

QI. Does ,tha:t correctly show it V
A. Ye~·, th3:t shows the ho~~es.
Q. Now, as I understood yon to say, you saw this child
come out of one of those houses and s~e came down the steps.,
veered a little to the rig:P,t a~cl tµen went on across the -~treet Y
A. That is right.
·
· ·
·
Q. Was the child walking or running1
A. She was running.
Q. :Pld e;~e stop at ~117
A· .No., sh~, dipn 't. s.top.
Q. In ·a dead run f
A. I would say she was running·.
Mr. Parrish: He didn't say. a dead run.
¥r. Sa.~ds:. I:;; t~~ere ~ny. dirfer~~c.e between~ de~d run an.<1
a live run,
Mi;. f~q~sh.: We d~:µ't know: your interpre~a~io,V, of a. d~ad
run.

By Mr. Sa.~ds:
· Q. Sh~ was running, was she Y

A. She was ruiniiiig. .
.
Q. Now will you please ~~11 tlie gentlemen of the jury as to
what porti9.n of the car_.:._in Qth¢r -words, fac.~ng the
page _51 ~ direction of Mr~ Bradshaw-·,vhat portion of the car
did she strike?
A. Th~ fr~~t · -the·· so_u,t~ fender of t~e car; that ~s., his
ri[!ht-J1and ~iae..
· · · ··
··
·· · · · ·
Q. S.J.1e r~~ i~to tlw c~r, as you saw it Y
A,! Ye.r;;, ~it~ .
.. . .
. .
Q. 4-nd th~; yo_1~ s~y when she fell she we~t up i~ .the air
kind of ana; t~en c1roppe~ towar~ls. the curb T ·
·
A. Y~$, sir.
. .
.
Q. Anff there was no dragging, no pushing?

of

A. No.
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Q. By the car. She just went right down right where she
was struck?
A. Sh~ was knocked up.
Q. Of course, w~en she hit she was knocked up, but where
she fell was really the poi~t where she was strµck? ·
A. ~ o, she was knocked ~bout; I would say-knocked back
about 5 or 6 feet.
'·
·
· Q. In oth~r words, you ~ean back towards Vine Street f
A. No ; towards the curb.
·
· Q. I say Imocked back towl!rds the curb, but right on the
·
line where she· struck Y
.A. well, approximately. Of course, I couldn't judge that
exactly, but ·she wasn't knocked forward very mucli She
was knocked back more towards the curb.
·
page 52 ~ Q. And then she laid there, .as you said, apparently on her lmees and you stopped you:r; car 7
A. Y e_s, sir.
Q. And you didD; 't take the child to the hospital, did yoµ f
A. No, sir.
· ..
·.
·
Q. When ·you got there 1Vho w3:~ there¥
A. This gentleman driyi~g the 1aundry: wagon and Mr.
Bradi;;h~w.
·
·
· ·Q. This i~ Mr. B:r~dsh~w over here (indicat~!}g)?
A. Yes, sir. ·
Q. ~Y thg time you gQt there both Mr. Nuckols, who was
in the lamid:ry truck~·_·
·
·
·
A. He had picked the child up and was bringing it down.
Q. And Mr. Bradshaw had joined with him f
A. Yes, sir.
Q. 1,\.nd they put her in the truck and went aw8:y?
A. Yes, sir.
·
·
Q. So you didn't see any~hing for you to do f
A. No, sir.
·
. ·· · ·
Q. :po. ypu know as. to wh~ther you sa:vf any skid mar~s
theref
A. Well, the skid marks were just back of where the car
had stopped.
Q. Back of where the car had stopped Y
A. Where his car had stopped.
Q. In other words, closer to ~~mb~rclr Street than where
the child w,as Y - ·
·
A. No, they were ,between where the car was alltd
pag~ 53 ~ where t~e_ cb,ild 'Yas picked up Y
·
· Q. Lymg between the t~o Y
A. Yes, sir.

·46

Supreme Court of Appeals of Virginia.
J. M. Dolan.

RE-DIRECT EXAMINATION.
By Mr. Parrish:
, Q..- Mr. Dolan, will you tell us a little more about those skid
marks Y Iforgot to ask you about them. How long were they t
A. Well, the skid marks I would judge were about 8 feet.
Q. And do you recall whether it was a single or double skid
mark; that is, behind each tire Y
A. No, I don't recall that, whether it was double, but I do
recall the one skid mark because I noticed that there as I
walked up to the ear where they were putting the child in.
Q. About 8 feet between the child and the truck Y.
A. Back of the truck from where the truck was stopped 8
feet west.
Q. Of course, it was nothing in between the back of the
truck and the child-no car Y
A. No.
Q. And there wasn't any traffic except that laundry truck
on the north side of Park Avenue, was iU
A. I don't rememl1er whether it was anv more cars-it
wasn't any traffic at all.
"
page 54 ~ Q. No moving traffic Y
A. No. I was the only car that was in Park Avenue west of Lombardy as far as I could see when I started
up the street.
,
Q. Wa.s there any signal given by the American Tobacco
Company truck in the way of a horn blown before the accident Y
A. I didn't hear any.

Mr. Sands: That there may be no question about that, there
was no horn blown.
Mr. Parrish: We just want it as part of the evidence. If
it is conceded, we won't have to ask it.
Mr. Sands: It is 1:10 stated that there wasn't any horn
blown.

RE-CROSS EXAMINATION.
By Mr. Sands:
·
Q. In reference to the child, you cannot estimate how long
· it took the child to run down the steps until the child got
hurU
A. It was such a. short time I couldn't judge that. It was
just a matter of seconds, I reckon.
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By a Juror:
Q. Mr. Dolan, what caused you to notice this particular
child from the time she was on the steps¥
A. Well, because it not being any traffic east of
page 55 ~ where the child came down the steps I noticed the
child for my own benefit because if she was running out down the steps naturally my attention was focussed
on the child and staved on the child until she was hit because
she started in the direction I was going, the way she was
·headed was to cross the street in the direction I was going
and I kept my attention focussed right on the child.
By Mr. Sands:
Q. In other words, you mean if she had not been struck she
would have continued right on in front of your course,
wouldn't she Y
.A.. S'he was headed in that direction. She was heading
across the street, yes, sir.
WitnesR
page 56

dr")rl

aside.

~

T. J. NUCKOLS,
a ·witness introduced in behalf of the plaintiffs,
be1ng first duly swo·rn, testified as follows :

DIRECT EXAMINATION.
By Mr. Butcher:
Q. Mr. Nuckols, tell us your full name, please, sir.
A. Thomas Julian Nuckols.
Q. Age?
A. Forty-nine.
Q. Where do you livei
A. 2520 Flovd.
Q. What is wyour oecupation Y
.A.. Laundrv salesman.
Q. Where were you on March 11, 1941, around twelve~thirty
P. M.?
A. On the 1600 block Park Avenue.
·Q. Were you moving or were you parked Y
A. Parked.
Q. Whereabouts were you parked?
.A. My truck was parked in front of 1614 Park.
Q. Who lives there?
.A. Dr. Rudd.
Q. Where had you been Y What were you doing?
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A. Well, l had been over to 1611 and g·otten a
page 57 } package of laundry and brought it back.
Q. 1611 is on the opposite side of the street from
where your car was parked?
A. Absolutely.
Q. And you had gotten the laundry and had gone back and
gotten in your truck, had you not t
A. Yes, sir.
Q. And what were you doing¥
A. I ha.d slid right under the wheel and started to turn-·
I had started to tie my bag -of laundry up.
Q. Did you see little Caroline Harrison before that time
that day!
A. My first _remembrance of seeing her I lieard an impact
and I looked rig·ht over the street and the child was tumbling
in the Eitreet. My first impulse was· to pick the child up and I
stepped dg·ht out of the truck, picked her rip in my arms and
in the meantime this gentleman over here came to rt1e and he
and I together took the child to the hospital.
Q. Now you had been to 1611. Whose home is that Y
A. That is Mr. L. H. Jones'.
Q. You had picked up some laundry there and had crossed
to the north side of Park A venue Y
A .. Yes, sir.
page 58 } Q. Diel you look before crossing the street?
A. Yes, sir.
Q. Was there anything to prevent you from seeing westwardly up Park Avenue?
A. No, sir.
Q. You looked and nothing prevented you from seeing, so
you crossed to your tmckf
A. I crossed over to my truck.
Q. Who was driving the truck T
A. Whose truck t
Q. The truck that struck the child.
A. Mr. Bradshaw.
Q. Where was the child when you picked her up, Mr.
Nuckols?
A. She was about a foot from the curb on the south side of
Park Avenue and I would Rav in front of about 1611-i613
or 1611; right in front of her home, you might say; practically in front of h~r. home. .
Q. She lives at 1615, doesh 't she?
A. Yes, sir.
Q. And she was in front of 1611 Y

Am. Tobacco Co. Inc., et al., y. C. Harrison, etc.

49

1~. J. Nuckols.
A. Or 1613. She was right in front of the two homes and

I couldn't tell exactlv the distance there.

Q. Practically in front of her own home t
A. Just a little-Q. In between her home and the one on the east?
A. I would say that, yes, sir.
page 59 ~ . Q. When you went over to the child what did
Mr. Bradshaw do?
A. He stopped his truck and came to me.
;
Q. Did he or you take the child;_
A. I picked the child up in my arms.
Q. Did Mr. Bradshaw pick up anything!
·A. He did. He picked up a hub cap.
Q. Where was that
A. That was in, the gutter~
Q. Whereabouts? In between the child and the truck!
A. No, below; down where he stopped his truck.
Q. Towards Lombardy Street from the child!
A. Yes, sir.
Q. Do you know how long it took him to stop t
A. No, sir.
Q. Did Mr. Bradshaw make any comment about the accident to you after tt happened?
A. He was right much excited and so far as I know he was
all to pieces. I don't think he made any real comment other
than he was sorry or excited.
Q. Did he tell you whether or not he had seen the child beforP. he struck her Y
A. No.
Q. He didn't say anything about that?
A. No.
0
/

page 60

~

•

CROSS EXAMINATION.

By Mr. Sands:
.
.
Q. Mr. Nuckols, you testified before in this case, did you
not?
.A.. Yes, sir.
Q. Some time back here irt March and the question was
asked you "))id Mr. Bradshaw make any sta.tement to you
about how the accident occurred f'' and vour answer was:
"No. I tell you, Mr. Bradshaw was in such an excit~m~nt
we went to the hospital with this child right off, just as quick
as we possibly could, and I tmderstand that· Mr. Bradshaw
didn't realize that he had hit a person; be didn't realize
that, I don't think, and we came back with the officer to the
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scene of the accident to the block there and then I went on
about my wo:rk and he went on back around to the hospital.''
Do you recall as to whether or not that impressed you that he
didn't see it from anything he said to you or not t Do you
remember that or was it your impression he didn't see the
child or did he tell you 1
A. I am positive he said he dicln 't sec the child.
Q. He .saidA. I am positive he said that.
Q. That he didn't see the child Y
·
A. Yes, sir.
page 61 ~ Q. Now in reference to the subject as to the
time, Mr. Parrish was asking you as to the time.it
took him to stop. V\Ta.s it a quick stop? Can you tell as to the
distance if you couldn't tell as to the time he stoppedT
A. Well, he stopped his, car in about the length of the automobile from the time of the impact.
. Q. And you think his car stopped-let me show you this
map ,so we can get this in evidence. This is the drug store
down on this corner as shown on: this plat. Now I understood you to say you had been over to 1611, been right over
here?
A. Yes.
Q. Isn't it a fact, by the way, each of those houses blocks
the house before and then these steps come on down through
here 7 Do you understand what I meant Y
A. The porches are on an offset. The front room blocks the
porch here and it is a little-the steps come down here about
four or five to the sidewalk, come right flat to the side~alk.
Q. Now right here at 1611 who lives there!
·
A. Mrs. Jones.
Q. You had been in her house and gotten her laundry Y
A. I go there every week.
Q. And you had parked your car over here?
A. Right in front of 1614.
Q. And that is Dr. Rudd's, is it¥
page 62 }- A. Yes, sir; that is Dr. Rudd's home right here.
Q. Now here is the W ellsley Apartments next to
Dr. Rudd's; is that correct? ·
A. It is a big apartment-I am not po,sitive whether it is
another house here or not,. but I know it is a big apartment
here.
Q. You tell the jury you hacl ~otten your laundry out of
there and then crossed on over here t
A. Yes, sir.
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Q. Did you get in on the street side?
A. I come around on this side, on the right side.
Q. .And were in the act of tying· up the laundry. You looked
up the street and, as you stated, you didn't see anything else
before the time you got in there and then you heard this impact?
.A. Yes.
Q. And you immediately looked up quick and saw the child
falling?
.A. She was on a kind of tumble· like.
Q. And then you went back and saw that child where you
saw her. "Where was that, would you say?
.
.A. Right along in front of this home here, 1613. She came
out of here, I imagine, and it was right along in front· of
that where the impact was, right along in front of
page 63 } 1613.
Q. Near to what portion of that, as far as that
is concerned, are you or not prepared to say whereabouts
exactly 'it was?
A. That I picked her up Y
Q·. Yes.
A. She was practically kneeling to the gutter on her knees.
Q. Was she near t11e steps of 1613 or where 7
A. She was off of the curbing out in the street.
Q. Right in front of 1.613 ?.
'
.A. Yes, sir.
Q. Can you put a mark where tha.t was as near as you recollect?
.
.A. Say that is the curb line hereQ. This is the curb line.
A. Well, she was practically right along there, about as near
as I can find.
Mr. Parrish: Put the letter N there.
Note: Witness does so.
A. (Continued) As close a.s I can :figure it, her head was
practically on the curhing when I picked her up.
Q. Could you say from here do you know as to who lives
down below there?
A. I used to know this lady, but I can't recall her nameR~land, I believe.
Q. Mr. Bradshaw's car hacl gone how f.a.r down the street
as you estimate as you recollect now?
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A. The impact was about here; that is, 1613.
I think the hack of his car stopped about
the ·border-the alley line on the line of 1609 here
because when I picked the child up I had to go near about the
distance from here to the door yonder or that post (indicating
in courtroom) to put her in the car.
Q. You mean the west. line of 1609,
A. Yes.
Q. Right up next to 1611 !
A. I just picked up the child and ,,rnlked maybe the distance of the two homes, maybe 20 or 25 feet.
Q. And the time you got there he had gotten there?
A. Yes, sir.
Q. When you got the child in what did you do with the
child?
A. I took her around to the Stuart Circle Hospital.
Q. Who went with you?
A. Mr. Bradshaw.
Q. He drove the car Y
A. Yes, he drove and I held the child.
Q. Then when you got there did you go over to West Avenue and back through the alley there Y
A. Yes, sir, right where the ambulance service department
is, right in the rear.
Q. And then when you got to the hospital did you carry
the child to the operating room or who?
page 65} A. I asked Mr. Bradshaw to ring the emergency
bell there and, of course, the attendant came down
and we told him it was an accident and he came with the cart
and I laid the child on the ca rt and we went up I think to
the first floor and then a nurse and doctor took charge and
Mr. Bradshaw stayed there and made out some report or
something and then we walked hack around to the door and
the officer came arouncl and asked a few questions and then
I went back to work.
Q. The officeT came there and there wa,s a report made to
the officer?
A. The officer came there.
Q. Did you go back with Mr. Bmdshaw and the officer?
A. Yes, sir, back around to where my truck was parked.
Q. And Mr. Bradshaw-did you all ride back in his truck
or not?
A.· No, we inst 'walked around there ; left the truck around
there ha.ck of tlle hospital.
.
Q. Now in reference to this cap, you say there was a hub
page 64

r Well,

1
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cap picked up. Was that picked up by Mr. Bradshaw when
he went ,back from the hospital or just as he ran around in
front of the child!
A. I rather for him to answer that because I really couldn't
tell you. I know it was pickecl up by him, but whether he
picked it up when we went back or before we left I
page 66 ~ don't ]mow.
Q. Did you see Mr. Bradshaw coming down the
street in his car before you heard the impact Y
A. I saw the car coming, yes, before I heard the impact.
Q. Could you estimate as to whether he was going fast or
slow, approximately 7
A. I imagine he was going arouncl wbout 20 miles an hour,
but it is very hard to define the speed of a car when you
are sitting in a car.
Q. Which side of the street was he on T
A. Which side of the street Y
Q. Yes.
A. He was coming d9wn the center.
·Q. Coming down the center T
A. The center of Park Avenue.
·Q. Was he in your travel lane or in his travel laneY
A. He was in his travel lane, going· east.
Q. Coming down towards Lombardy Street, going east Y
A. Yes, sir.
Q. And then how long afterwards or was it any appreciable
time from the time he passed before you heard this thud T
A. In fact, he hadn't passed when I heard it. It was just
opposite my truck.
Q. Just oppositeY
A. Yes, sir, when I heard the thud or impact, as you call it.
Q. So almost just as he passed your truck you
page 67} heard the impact!
A. Yes, sir.
Q. You hadn't seen the child at all 7
A. No.
Q. Personally, you don't ]mow where the child came from,
do youT
A. She came from her home at 16.15.
Q. You learned t.ha t Y
A. Yes, sir.
'jV!

\

i

•

RE-DIRBJCT EXAMINATION.
By Mr.. Butcher:
Q. Mr)' Nitckols, you say that t.his child was picked up at a
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point approximately between 1613 and 1615. That is correct,
isn't iU
A. That is correct.
Q. Now, as I understand you, you didn't see the impact at
allY
A. No, sir, I didn't.
Q. You couldn't have seen it because the car would have
been ibetween you and the child Y
A. Yes, sir.
Q. And the first yon knew of the accident was when you
heard a thud or sound and then you looked up and the child
was hurtling through the air Y
A. That is right.
page 68 ~
Q. Ancl you picked her up between 1613 and 1615
approximately Y
A. That is right.
Witness stood aside.

MR.S. K. B. McGUIRE,·
a witness introduced in beha]f of the plaintiffs, being first
duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Parrish:
Q. Will you please state your full name Y
A. Katherine Bemiss McGuire.
Q. Where do you live!
A. 1622 Park.
Q. And how long have you been living theref
A. Since 1926, I think.
Q. You axe familiar with the location and the street f
A. Yes.
Q. On March 11, 1941, the day little Caroline Harrison was
injured, where were yon!
A. I was in the second floor front room of mv house.
Q. Did you hear the impact Y
·
•
A. I heard the car come to a sudden stop.
Q. And what did you do f
A. I looked out the window and saw the child on
page 69 } her hands and knees in the street.
Q. Diel you see the truck?
A. Yes, I saw a dark blue truck a short distance away.
Q. And did it have the Lucky Strike symbol on it 1
A. On the iback.
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Q. iCan you tell approximately how ·far from the cul"b
line the little child was7
A. I couldn't say. She wasn't right at the curb. Her head
was towards the c-urb and she was in the street.
Q. And was there any car or anything else between the
child and the rear of the Lucky Strike truck which had
stopped?
A. I .don't think so.
Q. And the truck stopped east of the child, didn't it, down
towards Lombardy?
A. East of the child.
Q. Was there any other car parked on the southern side
of Park A venue between the child and Vine Street Y
A. Yes, there was a car in front of Bishop Denny's house._
Q. How many ears?
A. I only. noticed one.·
Q. In front of Bishop Denny's house?
A. Yes.
Q. And which is his house?
A. It is the corner house, 1619.
page 70 ~

Q. 1619?
A. Yes.
CROSS EXAMINATION.

By Mr. Sands:
·
Q. Mrs. McGuire, if yon don't mind I would like to ask a
few questions here. Yon have been up there several years
and I would like to find out a1Jout· these homes.. Now yon
live at what number?
A. 1622.
.
Q. That is your home (indicating on map)¥
A. Yes, sir.
Q. Now the "'Williams house or where the Harrison child
lived was 16157
A. Yes.
Q.. And next to her at 1613 who lives there Y
A. Hobson.
Q. That is the one connected with the City?
A. Yes; J. R. A.
Q. Then next is Mrs. Jones Y
A. I don't know.
.
Q. Then Mrs. Ragfand lives next 7
A. I don't know that, either.
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Q. Now, then, on the other side of the street who lives next
to you?
A. I am at 1622 and at 1620 is Mrs. Harvie.
Q. Then the ·wellsley Apartments, is that righU
page 71 ~ A. Yes.
Q. By the way, which side of the door is that
alleyway thai_goes on over towards Franklin Street? Is that
between the Harvie home and yours Y
A. No.
Q. It is right between the apartment and the Harvie home
on the west side; is that right Y
A. Yes.
Q. Now, then, Dr. Rudd lives at 1.6141
A. Yes.
Q. I understand you to say that you know that there was
a car in front of Bishop Denny's. ·whereabouts in front of
Bishop Denny's, can you recollect Y
A. I think it was about here (indicating) because I didn't
know who the child ,vas and I saw there was a. car at the
Dennys' and I thoug·ht the child was at the Dennys'--eould the
child be visiting at the Dennys'.
Q. But as to whether there ,were other cars down here or
not you don't know, except you sayA. I didn't notice anything beyond the .truck and the child
across the street.
Q. I believe you said there was no car between where you
saw the child lying in t11e street and the Lucky Strike truck Y
A. I didn't notice any..
Q. Let me ask you tl1is. Did you notice before
page 72 ~ this case was tried the first time that this child
made a practice or was told to cross that street
on that zig-zag across there in the middle of the block Y Had
you ever heard that before?
·
A. Most of the children on the block do use the street for
crossing there. I never noticed that one particularly.
Q. You didn't notice that one particularly!
A. I never thought about it before ..
Witness stood aside.
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page 73 }

DR. CARRINGTON WILLIAMS,
a witness introduced in behalf of the plaintiffs,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Butcher:
Q. What is your name?
A. Carrington "\Yilliams.
Q. What is your profession Y
A. Physician and surgeon.
Q. ·where did you study medicine and when?
A. University of Virginia; graduated in 1913.
Q. What did you do after that in the way of following your
profession Y
A. I was an interne and resident in hospitals in New York
for two years and a half; following that I wa.s associated with
Dr. Stuart McGuire until the Wodd War and was then in the
army, Base Hospital 45, and began practice after the war.
Q. Do you specialize at all?
A. In general surgery.
Q. Have you had occasion to treat professionally Caroline
Harrison?
A. Yes.
Q. She is a distant relative of yours Y
page 74 ~ A. Her niother is my first cousin.
Q. Will you tell the condition that she was suffering from when she was referred to you Y
A. I saw her after she was discharged from the hospital because the wound was not healed. Dr. Fitts sent her to me.
At that time the bones had united very well, but the skin had
not closed over them and I dressed the wound and treated it
until it was entirely healed.
Q. She was referred to you because it wasn't healing!
A. Yes, Dr. F'itts ref erred her to me. vVe thought it might
be necessary to do a skin graft, but the wound healed without
the graft at that time.
Q. Has it healed nowt
A. Yes, it is entirely healed.
Q. What is the condition of her leg now?
A. There is a considerable deformity over the injured leg;
that is, the subc.utaneous tissue, which is the tissue under the
skin, larp:ely made up of fat, was destroyed by the blow and
hv the infection in the wound following· the injury and there is
a'large sort of dent over this area from the surface of the skin
down to the bone.
1
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Mr. Butcher: I wonder if it wouldn't be of some help to
you in explaining that to the jury if Caroline will step around
there. Will you step around here, Honey 7
page 75 }

Note: The plaintiff Caroline Harrison stands before the jury.

The Witness: I reckon it would be better for you to stand

~~~~~

'

Q. Now, Dr. Williams, will you step around here and explain to the jury just what you mean 7
· A. This depression here is due to the destruction of the
normal fat that would be underneath the skin, such as here
and there, and this is new skin which has grown across that
defect and nothing lies between, i_t lies directly on the bone.
In other wordi;;, it is nothing between the bone and the outside except that thin layer of skin; it was either destroyed at
the time of the accident or destroyed by the infection which
got into the wound after: the injury~· Now it will be necessary
in order to repair thi~ defect to slide sort of a flap of skin
and fat down from the upper part of the leg. That would
necessarily require certain u11:consciousness in order to loosen
up the skin sufficiently to let it come dqwn and cover that area
and we expect to do that some time this summer after she
:finishes this school year.
Q. Is that an operation which would require a general
anesthetic Y
A. Yes, she would have an anesthetic and be in the hospital
and have a -c.ast on her leg for probably two weeks.
page 76 ~ Q. What do you estimate to be the cost of that,
if it is done Y
A. Well, I should imagine the hospital billQ. Altogether.
.
A. It would probaibly cost $250.00 or $300.00.
Q. What has been your bill for treating this child?
A. $100.00.

Mr. Sands : No questions.
Witness stood aside.
•

• l
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page 77}

GAYNELLE CHRISTIAN,
a witness introduced in behalf of the _plaintiffs,
being first duly sworn, testified as follows·:
DIRECT EXAMINATION.
By Mr. Parrish:
Q. Your name is Gaynelle Christian?
A. Yes-.
Q. How old are you t
A. Thirtv-four.
Q. For whom do you world
A. Mr. and Mrs. F. C. Tilghman.
Q. Where do they live f
A. 1612 Park A venue.
Q. How long have you been working· for Mr. and Mrs. Tilghman?
A. Nearly seven years.
Q. How long have you been working at the place that Mr.
and Mrs. Tilghman now live, 1612 Park Avenue?
A. They moved from the Raleigh Apartments three or four
years ago.
Q. Prior to the accident did you know little Caroline Harrison by sight?
A. I just knew her l1y sight, yes.
Q. On the day that she was injured just prior to the accident state whether or not you saw her?
page 78 } · A. Yes, I did. I saw her as she came from her
door.
Q. "Where were you?
A. I was in the living- room, looking out the window.
Q. State why you were looking out the window.
A. I was looking out the window to see what little Kay, the
daugl1ter of Mr. and Mrs. Tilghman, was doing.
Q. · She was the little ·child ybu nursed?
A. Yes.
Q. And where was she?
A. She was in the street. skating-, and she started up the
steps with her skat.es and I moved from the window to the
front door to speak to her and at the time o:f the accident I
was in the door.
Q. Standing in the front door?
A. Standin!r in the front door, speaking to Kay.
O. When did von first see little ·Caroline Y
A. I heard the impact of something falling on the navement and I looked across there to see what it was and Caroline was in the gutter with her hea.cl to the curb.
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Q. Now getting back, you said you first saw her as she came
out of the door, i believe?
A. Yes, while I was in the living room window.
Q. Which house was that that she came out on
A. From her own home.
Q. That was 1615 Y
page 79 ~ A. Yes.
.
Q. And for what space of time when you .saw
her first coming out of the door did you see her 1
A. Oh, just tor a second or so. I was just looking out and
wh~n I wanted to speak to Kay I moved right from the window to the front door.
Q. How far was that distance you mov:ed from the window
to the front door?
A. Oh, I would say maybe 8 or 10 feet, something like that.
Q. And the next thing you heard was the thud or impact Y
A. It was the sound of something falling off the pavement
and I looked up.
Q. What did you see out in the street when you looked up t
Did you see the truck Y
A. Yes, the truck was still moving· when I looked.
Q. That was the American Tobacco Company truck?
A. Yes, it was.
Q. How far did it .go before it stopped?
A. It stopped near the steps of 1607.
Q. That is, the front of the truck stopped near the steps t
A. Well, I just looked and saw the truck stop there.
Q. Where was the child, little Caroline¥
A. She was in the gutter with her head towards the ·curb
between 1611 and 1613.
.Page 80 ~ Q. About how far was it from. the rear of the
truck .up to the point where Caroline lay Y
A. Oh, about 25 or 30 feet.
Q. What did you do then?
A. Well, I looked and saw Mr. Nuckols pick her up.
Q. Mr. Nuckols was the laundryman t .
A. Yes, the driver.
Q. Where was his truck!
.
A. His truck was just opposite the side entrance of 16121
nearer in front of Dr. Rudd's, 1614.
Q. And you had seen him there and knew him?
.A. Yes, I saw the truck.
Q. What did he doY
A. He went across the street and picked Caroline up and
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started to the tobacco truck with her in his arms and then I
came out of the door and crossed the streetQ. '\Vait a minute. Before you started across the street
did you see the qriver of the truck get out and do any-

th~I

.

A. As I was starting across the driver of the truck got out
and stooped down as if to pick up something.
Q. And then he went on back to his truck, did hef
A. Vv ell, I think he did.
Q. Now did you go across the streeU
A. Yes, I did.
Q. Where were you going?
pag·e 81 ~ A. I was going to Caroline's house because I
saw that nobody was going to recognize the child
and notify her family and I walked across the street.
Q. Now 1612 where you live is down the street a little from
1615, which is on the opposite side ·of the street, isn't it?
A. Yes.
·Q. What direction did you go as you crossed the street?
A. Well, I went on an angle this way (indicating).
Q. On an angle west up towards 1615?
A. Yes, I did.
Q. Will you please state whether or not as you crossed
from 1612 to 1615 there was any car parked in the space
you walked up to 1615 on the southern side of Park Avenue f
A. No, sir, there was absolutely nothing because I couldn't
have gone across the street at the angle I started if there
had been a car rig·ht there because I would have to see it.
Q. What did you do after you went across the street?
A. I went right to Caroline's house and rang her door bell
and the maid came to the door and I told her what I saw and
then I went back home.
Q. Went back to attend to your .duties Y
.A. Yes, I did.
Q. With little Kay. Now at the time you heard
page 82 ~ the impact will you state whether or not the horn
of the American Tobacco ·Company truck was
blown?
A. I heard no horn.
Q. Did you later' see a shoe which was identified as belonging to little Caroline?
A. Mter I had gone back to Mrs. Tilghman 's and I was
upstairs in her front bedroom talking to her and we were
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looking out the window Mrs. Williams, Caroline's grandmother, and -her maid startedQ. That is Maude Pierce 1
A. Yes-started down the street and Ma1:1de stopped and
picked UP. a shoe_ just beyond the front steps of 1609.
CROSS EXAMINATLON.
By Mr. Sands:
Q. How do you spell your first name f
A. G-a-y-n-e-1-1-e.
Q. Gay Nellie, is th.at the way you pronounce iU
A. Gaynelle.
Q. You said something about the child that you were
nursing being· skating in the street. You mean your little
child was skating in the street Y
A.. .Not in the middle of the street; 01;1. the sidewalk.
Q. Now do you recall when you testified before in this case
- I just want to see as to whether you are right in your
recollection-·:you stated this :-:you were asked by
page 83 ~ Mr. Parrish : "Where did. you see Caroline firsU
Caroline was coming out of the door and starting
down her steps. That is at 1615 f Yes. How long a period
did you see her then? Well, just for a second ·because Kay,
the little girl I work for, was walking down the steps with
her skates on and I left the window to go to the door to tell
her not to do that in case she should fall. You went from
.the ·living room out to the front- door! Yes .. That is just
a question of 8 or 10 feeU Just about. What was the next
thing you observed after you got to the front doorY While
I was at the door talking to Kay I heard the impact of something falling on the street and I looked up to see what it
was.'' Now which' is correct! Was the child walking down
the steps as you got out there 1
A. When I got to the door Y
Q. Yes; your little child.
·
A.. No, she was coming up the .steps.
Q. So she was on the steps· coming up and you were afraid
she would fall!
A. She was playing on t4e skates and I went to speak to
her.
Q. Then you were asked this question-Mr. Parrish was
asking you about the subject of whether any other car ·was
over there-you live now-let's see where you live. Look at
this; you can see this map as well as I can. Here is the
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Tilghman house right here and this is Dr. Rudd ~s,
page 84 } isn't it?
.
A. Yes.
Q. And this is the other house back here. You saw her
coming down the street; that is right, is iU
Mr. Parrish: Down the steps.
By Mr. Sands:
Q. You saw her coming down the steps!
A. Yes.
Q. And that is where you went over there to tell Mrs. Williams about the accident?
A. Yes.
·
Q. From where did you comeY
A. I came from here, across the street (indicating).
Q. Came from right here Y
A. Yes.
Q. And zig·-zagged across the street here f
A. Yes.
Mr. Parrish: From 1612 to 1615.
By Mr. Sands:
Q. From 1612 to 1615 Y
A. Yes.
Q. In reference then in the other trial you were asked by
Mr. Butcher or Mr. Parrish: "Were you in a position to
observe what cars, if any, were on the south side of Park
Avenue! I would think so, going that way. Did
page 85} you observe any cars there? No, I don't remember seeing a car. After you got to the Williams
house what did you do 1 I rang the hell and the maid came
to the door and I said: 'Caroline has just been struck by a
tru~k' and ·she said : '·where is she f' I said: 'The laundry
driver has picked her up and now they have· gone I imagine
to the hospital' because I didn't stop to see what they were
going to do because I f ~lt some of her family should. know
what happened and I went rig·ht over to the house to notify
them.'' Now on the next page yon were asked as to this
question : '' As you were standin@: in the door here and heard
the crash as if someth.ing ·was falling did yon see anyone
else or any other traffic out in. front of the house 7 No, I
don't remember seeing a soul on the block other than this
truck that the laundry driver had just come out of 1611 with
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the bundle of clothes and he was sitting there in the truck..
Other than the truck going down the street I don't remember
seeing a thing·." That is correct, isn't itf
A. 'Xes.
Q. "After the accident did you or not see a shoe"-you
said you ·found the shoe.
A. I didn't find it.
Q. Where were you standing when you saw Mrs. Harrison's maid pick up the shoe¥
page 86 r A. I was standing in the front bedroom of 1612
on the second floor.
Q. Up here at 1612 and you .saw them pick up this shoe
over here at 1609, in front of that Y
A. Yes.
Q. )Vas that sometime after the accident? That was after
the truck had been moved Y
A. After the truck had ·been moyed and I had gone across
the street and come back and gone· upstairs and was speaking to Mrs. Tilghman.
_
Q. Now, then, in reference to this subject of this car you
said the reason that you gave: "You crossed the street,
didn't you Y Yes. And walked westwardly on the southern
sidewEJ,lk of Park AvenueY Yes, I did. }'rom the point opposite your house¥ Not exactly because I didn't g·o directly
across the street; I walked on an angle. But you walked
facing· westwardly Y Yes. vVere you in a position to observe
what cars, if any, were on the south side of Park Avenue! I
would think so, going that way." Of course, you could observe any cars if you looked over there if you had seen them,
but you don't recollect seeing any car Y
A. I don't recollect seeing any car.
Q. And you stated there: ·"No, I don't remember seeing a
car.'" That is your testimony?
page 87 r A. Yes.
Q. Did you see any car west of that?
A. West of whaU
Q. West of 1615.
A. I don't remember seeing any.
Q. You didn't see any car on that side of the street at
alU
A.
Q.
A.
Q.

I recollect seeing no car.
You don't recollect seeing any?
Nothing but the truck.
Did you see Mr. Dolan coming on up the streeU
A. No, I didn't.
.
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Q. With a big City truck; you didn't see that, either?
A. No, I didn't see it.

Witness stood aside.
page 88}

MAUDE PIERCE (Col.),
a witness introduced in behalf of the plaintiffs,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Parrish:
Q. Maude, last March, 1941, what was your occupation!
A. Doing general work for Mrs. Williams.
Q. Mrs. Williams is Mrs. Harrison's mother and the grandmother of little Caroline Harrison, isn't she Y
A. Yes, sir.
Q. Whereabouts were you doing your work; what residence
number!
A. 1615 Park A.venue.
Q. How long had you beeu employed there I
A. Eleven years.
Q. Please state whether or not it was customary for little Caroline to come home for lunch each school day?
A. Yes, sir, it was.
Q. ,What time would she get home usually!
A. She usually got home about twenty minutes after twelve.
Q. What time would she leave!
.A.• About twenty minutes to one; between twenty and quarter to one o'clock.
}Jage 89 ~ Q. Did she come home on that day she was ·injured!
.·
A. Yes, sir.
·Q. About what time I
A .. 'She got home a'bout twenty minutes after twelve.
Q. She had her lunch at home!
A. Yes.
Q. About what time did she leave?
A. She left about twentv minutes to one.
Q. She was right on schedule both as to the· time she arrived and left so far as her custom was concerned 7
A. Yes, sir.
Q. Did you see the accident, Maude?
A. ·No, sir, I didn't.
Q~ Wb.~t was the first you knew about it?
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A. When Gaynelle came and rang the door bell.
Q. Gaynelle told you Y
A. Yes, sir.
Q. ·When she told you that Caroline had. been in an accident what did you do?
A. I asked her where she was and she said they had taken
her to the hospital and I went out on the steps and looked to
see whether or not I saw anyone and I didn't see anyone at
all.
Q. Will you please state .whether there were any cars
. parked in front of your house on down the street¥
page 90 ~ A. I was positive that it wasn't any.
Q. Did you notify Mrs. Williams Y
A. Yes, sir, I did. I went back and told Mrs. Williams.
Q. Did you accompany Mrs. "'\iVilliams down the street?
A. Yes, sir.
Q. How much later was that Y
A. I guess around .five or ten minutes, something like that;
as soon as she got ready.
.
Q. Will you please state whether .or not you found a shoe
belonging to Caroline in the, street Y
A. Yes, sir, I did.
Q. Where did you find that Y
.A. w·e picked it up down about 1609.
·CROSS EXAMINATIOiN.
By Mr. Sands :
Q. Did you see any skid marks in the street f
.A. No, sir.
Q. You don't know as to whether the shoe was found about
where they put the child in the truck, do you? ·
A. No, sir, I don't know where they put her in the truck.
Q. The truck had been moved before yon got there V
A. Yes·, sir.
Q. And Mr. Nuckols across the street-did you see his car f
A. His laundry truck was parked on the other side of the
street.
·
page 91 } Q. Did you see Mr. Dolan the City man, with
his ·big truck?
A. No, sir.
Q. You didn't see that; that had gone. Now you say Gaynelle told you and then you went upstairs and told Mrs. Williams!
1

?

/

J
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A. Yes, sir.
Q. Where did Gaynelle tell you Y
A. Where did she tell me?
Q. Yes. At the doorY
A. At the front door.
Q. Then did you hurry upstairs to tell Mrs. Williams Y
A. ,No, I went down the steps and looked· down the street
to see whether I saw anything down there and saw nobody.
Q. And saw nobody?
A. Didn't see a soul.
,
Q. And then you say after that you went to tell Mrs. Williams and then you all went qown the street together Y.
A. Yes, sir.
Q. How long have you been living there Y
A. Eleven years.
Q. Do you know as to how long has little Caroline been
attending that school over there on Fran;tdin StreeU
A. I don't know exactly how long. I know two years ; I
don't know how much longer.
Q. At least two years before this accident,
A. Yes, sir.
page 92 ~ Q. And you don't know how much longer Y
A. No, sir.
Q. Do you know as to whether it was her practice to cross
the street there in the middle of the block Y
A. I couldn't say because I never saw her when she went
across. I just lmew when she went out.
Q. You just never attempted to see how she went ouU
A. No, sir.
1

Witness stood aside.
page 93

~

Mr. Butcher: If Your Honor please, you will
recall Dr. Gayle Crutchfield testified at the last
trial. He is up at the University of Virginia now and no
longer located in Richmond and it has been stipulated by
counsel in the case that if he were present he would testify
to the transcript of the testimony which will be now read to
the jury and is to be considered with the sapie force and
effect as though Dr. Crutchfield were on the stand testifying
to that effect.
·
The Court : All right, sir.
Note : The testimony of Dr. Crutchfield in the first trial
read as follows :
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DR. W. G. CRUTCHFIELD,
a ·witness introduced in behalf of the plaintiffs, being first

duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Parrish:
Q. Please state your full name.
A. William Gayle Crutchfield.
Q. Age.
.A. Forty-one.
Q. Residence.
A. Charlottesville, Virginia.
Q. Occupation.
page 9,4 ~ A. 'Neurological surgeon.
Q. How long have you been engag·ed in your specialty as a neurological surgeon Y
A. For twelve years.
Q. What medical training did you have to prepare you for
that specialty?
.A. Well, I had the usual medical colleg·e training and I had
approximately five years special training in hospitals. Then
I have been associated with medical schools ever since.
Q. How long have you been at Charlottesville?
A. Since the 1st of J.t\.ugust.
Q. With whom were you associated prior to your association at Charlottesville Y
.A. I was with Dr. Coleman here in Richmond for about
ten years.
Q. Dr. C. C. Coleman Y
A. Yes.
Q. For ten years?
A. Yes.
Q. Did you or not have occasion to see Caroline Harrison,.
the plaintiff in one of these cases; if so, please state when
you first saw her or approximately the date, the diagnosis
you made and the treatment?
·
A. I saw Miss Harrison shortly after she wag
page 95 ~ admitted to the Stuart Circle hospital on March
11, 1941, at which time the patient was drowsy
and did not respond clearly to questions. She remaineff
drowsy for three or four days, then beg·an to wake up ancT
from that time on her mental condition improved uneventfully~ At the time of my first examination in addition to being drowsy the patient's neck was stiff and there was n
hematoma or discoloration; that is, an accumulation of blood·,
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over the left mastoid, and there was what we say a Babinski;
that is, an abnormal reflex in the left lower extremity. X-ray
examination of the skull and neck did not disclose a fracture,
but in as much as the patient had this discoloration over the
mastoid we thought it was probable that she did have a fracture because many times that is the only indication of a
fracture at the base of the skull. She stayed in the hospital
until April 20th and after that I saw her on a few occasions
and my most recent examination was on March 5th-let me
see a moment-yes, March 5, 1942, and at that time I did a
complete neurological examination and there was nothing
found objectively; that is, all of the tests were done satisfactorily.
Q. Doctor, will you please state in your opinion the nature
of the brain injury? That is the only part you treated this
child for?
A. Yes.
page 96 ~ Q. When you saw her in March, 1941, and during her confinement in the hospital?
A. Well, she had a concussion of the brain which rendered
her unconscious immediately. Then her prolonged stupor
was due to what is described as a contusion or bruising of
the brain, and the stiffness of the neck probably indicated
some blood in this fluid; that is, the fluid that circulates over
the brain and down through the spinal canal.
Q. In your opinion was the injury she received to the brain
a slight or severe one I
A. In my opinion it was a severe injury.
Q. Will you please give us your opinion as to the possible
effects of such a brain injury T
Mr. Sands: Are you asking for possibilities or probabilities?
l\tir. Parrish: Possible effects.
Q. Can you state at this time whether she is, out of the
woods, so to speak, so far as the brain injury is concerned?
A. No, I cannot.
Q. Has her development been satisfactory since she was
released from the hospital so far as you have been able
to observe?
A. Well, according to the history, Caroline has gained considerable weight, especially during the first few
page 97 } weeks after she was discharged from the hospital.
She was put on a diet and I think that has been
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brought under control, but her weight at present is approximately seventeen pounds above that at the time she was injured.
Q. That was a rapid increase in weight following the injury, wasn't itT
A. Yes. Then Caroline told me she has an occasional head.ache and it was brought out she doea not seem to concentrate
as well as she seemed to do previously.
Q. Are they natural signs of a brain injury such as she
received?
A. Yes, they are.
Q. Or rather usual ones f
A. Yes.
·
Q. What possible significance would you attach to the rapid
incr~ase in weight which she gained following this injury¥
A. I cannot be sure whether it is or is not due to the injury. It is possible that it might be.
Q. At this time can you definitely rule out any trouble resulting from the brain injury so far as her brain is concerned?
A. No. It is too early to give an unguarded opinion in
that respect.
Q. What would be some possible developments resulting
from this brain injury?
·
page 98

~

Mr. Sands: If Your Honor please, I submit it
could serve no good purpose to go into a speculation of what might or might not result under certain conditions. The witness has answered the questions very fairly
and now he is asking· him probabilities or, rather, possibilities. I don't think that would serve any good purpose. Nobody knows what will happen.
The Court: The doctor is not going to speculate on it.
If he has an opinion, be can give it.

A. Well, I think the probabilities are that the child will
make a good recovery. She may always have some-I mean
her ability to concentrate may not be as good as before. She
may have some abnormal nervousness from it, but speaking
purely from the standpoint of probabilities I think it is unlikely that any serious complications will develop, although
even after five or ten years following an injury it is possible
the patient can develop convulsive seizures; any number of
things ..
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CROSS EXAMINATION.
By Mr. Sands:
·
.
Q. Doctor, when did you leave here to go up to the Universityt
A. The 1st of August, 1941.
pag~ 99 ~ Q. And you have been really engaged up thert!
ever since in your profession?
A. Yes.
Q. Had you se·en this child at all from August 31st until
around about March 7th of this year when they took the child
up to you to examinef
A. No, I had not.
Q. When was the last time before you went away that you
examined her, if your memorandum shows!
A. Well, my last report was issued on June 11th and I am
quite sure I saw Caroline after that, but I could not. be positive about it.
Q. Won't you state as to whether or not ·when you saw
her up here on March 7th and had that opportunity of observing her you really, as a professional man engaged in that
line of business, felt that she was looking and doing very,
very satisfactory! Is that not true?
· ·
A. It was my impression that her physical recovery had
been very good.
Q. Had been very good?
A. And it was my feeling also that this disturbance in concentration and headaches was not unusual following an injury such as she had.
Q. Such a short period of time afterwards 7
A. Sometimes it is temporary and sometimes
·
page 100 ~ permanent.
Q. Now I believe-I think it is proper to refer
to this letter·
·
Mr. Butcher: It is all right _with me.

Q. You wrote Mr. Butcher at the time, did you not; made
a report to Mr. B-utcher, her counsel f
A. Yes, sir.
Q. And your concluding paragraph summarizes about what.
you said today: "Misfi Harrison had a rather severe brain
injury. It is not at all uncommon for a patient following·
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such an injury to complain of headaches and the inability
to concentrate. ~·urthermore, 1t 1s the exception rather than
the rule that nothing objective can be demonstrated in the
general examination m such cases. In a general way I think
1vliss .tlarrison has made a satisfactory recovery, and I believe she will continue to improve although it is too early to
give an unequivocal prognosis in this case.'' That is what
you are statmg· to these gentlemen. Of course, as a matter
of fact, as you say, sometimes fiye or ten years afterwards
people do have trouble and when examination is made it is
sometimes attributed to the fact they had a bad fall or concussion or bad blow. Now I want to ask you with reference
to this subject of gaining weight. You say she gained weight
rapidly, but in the last twelve months that has dropped back
to 102 pounds-at the present time it is 102
page 101 ~ pounds, which is 17 pounds less than it was
formerly; isn't that rightf
.A. It is 17 pounds above her weight before she was injured.
Mr. Butcher : At one time she gained 22 pounds and now
she is 17 pounds above the weight at the time of the accident.
Mr. Sands: That is what I thought.
Q. So that, of course, a child during that period of twelve
months would necessarily have taken on some weight, which
you haven't made any diminution of; isn't that true Y
A. Yes, she has grown. The significant point there was in
the beginning when she put on 22 pounds within the first few
weeks~
Q. And that is in here, but after the treatment as to food,
and so forth, she responded to it and there has been no continuance -0f that or recunencc of it so far as you.know, has
there?
A. Not to my knowledge.
Q. You had no personal acquaintance with the child before; you don't know now as to her general characteristics
as a child, whether she was normal or better than normal or
so on,, do you Y
·
A. No, I do not..
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RE-DIRECT EXAMINATION.

By Mr. Parrish:

.

Q. I forgot to ask you the amount of your bill.
page 102 ~ A. As well as I remember, we sent a bill for
$100.00.

Mr. Parrish: That is correct.
Witness stood aside.
pag·e 103}

MRS. C. P. WILLIAMS,
a witness introduced in behalf of the plaintiffs,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Parrish:
Q. Will you please state your full name 7
A. Caroline Powell. Williams.
Q. You are the grandmother of Caroline Harrison, ar,e you
not, and the mother of Mrs. Harrison, her mother Y
A. I am.
Q. Will you please state if following the injury on March
11, 1941, you went to Stuart Circle Hospital?
A. Yes, I went as quickly as I could dress and go after I
was informed, and my maid went with me.
Q. Will you please state what your practice was for the
next several days about going to the hospital during the
time she was there Y
A. Well, I should say for a month or more I stayed practically all day at the hospital. I went early in the morning
and stayed until lunch, came home and ,rested a little and
w~nt back again in the afternoon.
Q. Will you please state whether or not shortly following
·
the accident-that is, in days-whether a reprepage 104 ~ sentative from the Amer~can Tobacco Company
called to see Mrs. Harrison and because she
couldn't be seen at the time· you spoke to him Y
A. Yes, he . came and I talked with him.
Q. Mr. Perkinson, this gentleman sitting over here, I believe-was he the gentleman 1
A. Are you the gentleman T Yes, that is Mr. Perkinson.
He came and talked to me at the time.
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Q. Will you. state the substance of his conversation with
you at the hospitaH
Mr. Sands: If Your Honor please, I think Your Honor as
well as Mr. Parrish .knows what the answer will be and that
involves sonie question which I understood in the former
trial was subsequently treated by some ruling of Your Honor.
Mr. Parrish: I think you are confusing the two witnesses.
I think you are referring to the examination of Mr. Perkinson.
Mr. Sands: This was where the foundation for Perkinson's testimony was. ·
Mr.-Butcher: There could be no objection to this question ..
It is orily later it may be objectionable. It won't be any testimony about that.··

page 105 ~ By Mr. Parrish:
Q. Just give_ substantially . the conversation
you had with Mr. Perkinson, the representative of the American Tobacco Company, at Stuart Circle Hospital.
A. Well, a nurse came and knocked at the door and said
there was a gentleman to see Mrs. Harrison and the child
was so ill that Mrs. Harrison couldn't leave and I went outside and found this gentleman. He said that he had been
out of town at the time of the accident. I don't know the
title that he gave· himself, but he certainly represented himself as in charge ·of that branch-I mean in charge of these
trucks that went around to do this delivery. He said he was
sorry he hadn't be~n there, but he had come as quickly as
possible and was very anxious fo know the extent of the injury and I told him we hardly knew it yet. He said: "Dr.
Fitts told me at twelve o'clock today I could have a complete
report." I said: "Well, of course, Dr. Fitts if he said that
is ready to give you a complete report a.bout the child's leg."
He was the surgeon for the leg, not for the brain. I said:
'' They ha-ve just this instant brought the child back from the
X-ray room where they have taken additional pictures and
about those pictures you ca.n 't get a report at this time because it hasn't been -brought in.'' He asked me about the
financial support of the family and I told him
page 106 r that Mrs. Harrison was a trained nurse, working
by so much per dav, no fixed salary at all. and
tha.t was what sh~ made for the Jiving of herself and children,
with such help as we could give .. I d_idn 't mention that before and it is very little. Now where was n I said that J\frs.
Harrison was at the time of the accident on a case at St.
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Luke's Hospital, but that I was forced to call her off and
while the child lay desperately ill it was impossible for her
to do any work and for that r~asou she drew no pay and he
said: "·We want this child to have every"-what was the
wordY
The Court: Attention?
A. (continued)-''every attention." and I don't remember his saying another word to me and I thought-I don't
reckon I ought to say that. Is tha.t all you want to hear?
CROSS EXAMINATION.
By Mr. Sands:
Q. Did you testify anything about the child's shoulder Y
A. You ask me, Mr. ·Sands, if I may make so bold to say
what was the report on the X-rayY
Q. Yes.
·
A. I stated that had just been taken and my reply was
that I was not a physician, but the report came in that there
was a crack in the skull and two in one shoulder blade, and I
think that is all you asked me.
page 107 } Q. I think that is all I asked you.
A. That is all that I remember.
Q. .And then how long did she remain in the hospital T
A. Until the .2oth of August. Then she was broughtMr. Parrish: April.
.A. (continued) April, I mean. Then we brought her to
our home. Of course, she couldn't be taken upstairs, she was
still in the long· cast, very helpless, and I gave up the lower
floor to her, put her bed down there and we nursed her there
for some weeks before she was able to be moved at all.
Q. How long had she been going to this school over there 1
A. I think a year and a half before the accident and, of
course, she didn't complete that year. She went back the
last week to see the children, but it was too late to do any
work. She lost practically a half year at that time and she
was coached and we have done the best we could to make up
for it.
Witness stood aside.
Note: At this point the Court recessed until 2 o'clock P.
1VI., at which time the trial was resumed.

,
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page 108

~

MRS. MILDRED W. HARRISON,
a plaintiff, introduced in behalf of the plaintiffs,

being· first duly sworn, testified as follows:

DIRECT E.t~A.MINATION.
By Mr. Butcher-:
Q. What is your full name, Mrs. Harrison f
A. Mildred Williams Harrison.
Q. You are more than twenty-one years old, aren't you Y
A. I am.
Q. You are the mother of Caroline Harrison Y
A.. I am.
Q. And you have the care and custody of Caroline!
A. I have.
Q. You are divorced from your husband?
A. I am divorced from mv husband.
Q. What support do you get and from where, financially¥
In other words, do you work?
A. I work to support myself and my children.
Mr. Parrish: Speak a little louder, please.
A. (continued) I have to work to support my children and
myself.
Q. How many children do you have?
A. I have two children.
Q. How old is the other one?
.
page 109 r A. The other is a boy who was sixteen yea1·s
old yesterday.
Q. And Caroline is how old?
A. Caroline is ten.
Q. How old was she when the accident occurred?
A. She was nine.
Q. Do you know anything about the actual happening of
this accident? In other words, did you see itf
A. No, I was at work. .
Q. Where were you Y
A. I was at St. Luke's Hospital on a case.
Q. And how did you hear about it?
A. I was notified by telephone by my mother to please
come 011 at once to the hospital, that Caroline had been hurt
and carried to .Stuart Circle I:Iospital.
Q. What did you then do?
A. I first had to put a relief on my case and I left and came·
straight o:ver.
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Q. Over to the hospital?
A. Over to Stuart Circle where Caroline was.
Q. What was Caroline's condition when you got to Stuart
Circle?
·
.A. They let me go in the operating room where she was.
She was unconscious and very badly hurt. She couldn't be
aroused, so I was asked to go out and they began to work
on her leg.
Q. How long did Caroline remain in this unpage 110 ~ conscious condition Y
A. I should say before she b~came normally
conscious it was a week or eight days ; somewhere around
there.
~ Q. How long was she absolutely unconscious·?
A. I should say about four days.
Q. During that four days did she recognize you!
A. No, she didn't.
Q. Did she recognize anybodyi
A. She recognized no one.
Q. Has she ever been aible to give to you any history of
how the accident occurred Y
·
A. She doesn't remember anything about the accident.
Q. When did she go into the hospital, Mrs. Harrison Y
A. She went a few minutes after one o'clock P. M. on March
11, 1941.

Q. And how long did she stay in t4ere Y
A. I think it was April 2oth that she left.
Q. What is the amount of the hospital billY
A. You have that on the paper. I don't remember the
:figures.
Mr. Butcher: The last time it was introduced as $434.49.
Can we stipulate on that Y
Mr. Sands: Just read that in as her answer.
Mr. Butcher: $434.49.
Q. While Caroline was in the hospital did the doctors advise she have nurses?
A. Oh, absolutely. They told me she would have
page 111 } to have day and night nurses until the condition
was satisfactory.
Q. Did she have both clay and night nurses Y.
·
A. We kept iboth dav and night nurses until the doctors
allowed me to let them go.
1

•
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Q. Do you know what the nursing bill the last time wast
Was it $138~00 for night and $228.00 for day Y
Mr. Sancls: Just let that be her answer.
Mr. Butcher: $138.00 for the night nurse and $228.00 for
the day nurse, and then at the last trial we stipulated on these
other bills.
Mr. Sands: Just read it.
Mr. Butcher: It is stipulated that the bills hospital and
medical are as follows: Hospital, $434.49; surgical care.,
$350.00---that is Dr. ]'itts' bill; medical care, $130.00; neurological care, ·$100.00-that is Dr. Crutchfield 's bill; child's
clothing, $25.00, and cost of coaching the child, $75.00.
Q. Was Caroline compelled to lose any time from s~hool
on account of her accident!
A. She lost all the rest of the session. She went back for
the last week, but it wasn't for lessons.
Q. And this bill for $75.00 was incurred in having her
coached so as to help her catch up with her classes;
page 112 ~ is that correcU
A. Yes, sir.
Q. Caroline goes tQ Collegiate School, does she not?
A. Yes, she does.
Q. And where is Collegiate School?
.
A. Collegiate School is right across from the 1600 block on
Monument Avenue; directly across from my home.
Q. On the north or south side of Monument Y
A. The south side.
Q. How did Caroline usually go from her home to school °l
A. She went with the rest of the children across the street,
down through the alleyway that has been described to you
and over to the back of the school that she went to.
Q. That is the alleyway tha.t. is on the west side of that
large apartment house, is it notY
·
A. That is correct.
·
Q. Where does that passageway leac1 Y Does it lead right
to the school grounds t
·
A. Yes, it does; through by there a little west, ·but in a
direct line with the school back gate.
Q. Now while Caroline was sick you were compelled to lose
some time yourself from your work, were you not f.
A. Yes, I was.
Q. Could you figure how much time as a nurse you had to
lose!
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page '113 }

A. I don't i·ememl>er the dates of the timesQ. Could you approximate iU
A. I think it was around :five weeks. Is that what I said.
Something like that. I :figured it up the time we were talking
about it, but I haven't kept any account at home.
Q. Would you estimate it was a minimum or maximum of
five weeks? ·
·
A. I .should think that would be a maximum.
Q. You are a gr&duat.e registered nurse1
A. A registered· nurse, graduate of St. Luke's Hospital.
Q. When you work what do you earn t
A. We get $6.00 a day.
Q. What about meals¥
A. Three. meals a day and that is paid for •by the patient
outside of the $6.00 paid us.
Q. So that amounts to a total of what?
A. $7.25.
, Q. When you work Y
A. Yes.
Q. How has Caroline's condition progressed since this accident?
..
A. For a long time we were very worried about the slow
healing of the wound. After Dr. Williams eventually got the
:wound to heal her progress has been fairly normal. Do you
want me to tell about her condition Y
.
Q. Yes, tell whn.t you know ·aboat it.
A~ As it goes on I have ·noticed ever since this
page 114} accident she has had headaches and she has had
a noticeable lack of concentration in her lessons or
any partfoula.r job or mivthing she tries to carry th.rough.
Whether this will eventually disappear !·don't know, but it is
certainly apparent now.
CROSS EXAMINATION.
By Mr. Sands:
Q. The coaching-. :Mrs. Harrison-who did the coaching?
A. Mrs. W. R. Williams did the coaching.
· Q. vVho is thaU
A. My mother; she did the coaching.
Q. Now in reference to this question. of going to the school,
how long had Caroline been going to that school?
A. Caroline had been going about eighteen months. .She was
·
. ·
in her second vear.
· Q. And she ··was nine years .old.at the·t~me Y·
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A. Nine years old, yes, sir.
Q. In what grade was she!

She was in the fourth grade ..
·what was her mental condition Y
I should say it was normal.
How long had she been crossing the street at that pointt
A. Ever since she went to school and before that when she
played there at home.
page 115 ~ Q. Was Hhe born on that blockY
A. She was born at St. Luke's Hospital.
Q. I mean in ref ere nee to all intents and purposes-most
of them are ,born in hospitals now.
.
A. She had lived thQre four or five vears.
Q. And she was perfectly familiar ~vith that location?
A. Yes.
Q. It is a narrow street, isn't i.t 1
A. Yes.
Q. And it is a residential street?
A. It is.
Q. As a rule practically everybody on those blocks have automobiles, don't they-most of them T
A. Yes, sir, and all of them have children.
Q. So that it could be expected there would be the parking
of cars on either side; they generally are f
A. I imagine so.
Q. Now in reference to this ehild you sent her down to the
drug store a.t the corner or Rent her to the little grocery store
around next to Mrs. Vl ellford 's Y
A. She hasn't done that until this year, gone to the grocery
store.
.
.
.
.
Q. In other words, you mean you d1dn 't trust her to go
around in the neighborhood T
A. It was no need to. send her. Probably I would have sent
her, but I just didn't.
page 116 ~ Q. Did she ever go to Scott & Talcott 's school f
A. No.
Q. ·where did she go to school before she went to Collegiate?
·
A. She was out in the countrv in Chesterfield Countv.
Q. So in that eighteen months she had been going back and
forth and playing with the children and she was raised on that
block or about five years of her nine had been spent there T
A. No·, not nine.
Q. Five of the nine.
A. I think she came to live there in 1936 or '37, Mr. Sands ..
A.
Q.
A.
Q.

1

.
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Q. You had no hesitancy in sending her around Y In other
words, she was a normal child of nine years of age and you
had no hesitancy sending her around to any. place around the
neighborhood, did you I She knew the dangers of automobiles, didn't she?
A. She did.
Q. Now when yon come to the question of her going across
over here you testified before in this case this fact and I
want to ask you whether this is correct. The question was
asked: "You say it was customary for her to your knowledge to cross that street instead of going down to any one .
of the cross streets, either down to Lombardy or to Vine to
cut across the st~eet Y'' and your answer was: '' I
page 117 ~ trained her very carefully to look back and forth
and that is the narrowest point of the street at
a.11. '' Was that vour answer,
A. I think it must be.
Q. My question was : '' And you had trained her so as to
be on the watch Y'' and your answer was : '' On the watch
always.'' Is that your recollection of your answer Y
A. Yes, sir.
.
Q. '' And in your judgment she had taken that training.
she was so capable?~'
A. Yes, I think she was capable.
Q. But you had permitted and even trained her to go across
the street rather than at the ordinary crossings of Park
Avenue?
A. I had trained her to be careful about crossing streets.
I knew she crossed the street there to go to. school.
Q. As a matter of fact, you had directed it, hadn't you,
that she should go that way to catch the alley?
A. I knew Caroline went that waY to the school and I did
not tell her not to do it.
·
Q. What is that?
A. I knew she went that wav to school and I did not tell
her not to do it.
"
Q. You didn't tell her not to do it!
A. No.
page 118 } Q. But you did tell her and you understood that
was the way she went and she went that way, not
only with your knowledge, that being the habitual and customary wav, but went with your approval. Is that correct Y
A. Vl ell, if I didn't tell her not to, she certainly had every
reason to think she could go. I dicln 't tell her she should not
go that way..
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· Q. Well, did you ever caution her not to go that way?
A. No, I didn't.
Q. Did you kn:ow that day in and day out she was using
that rputeY .
A: I did.~-'
Q. You did know that f
A. I .did..
Q. Ahdyou did not prohibit itt
A. No, I didn't.
Q. And you acquiesced in itY
A. Yes, I .did.
.
Q. You don't know as to whether or not it was the wises.t
course, why she couldn't go· up to Lomba1·dy, just half a block,
and cross en- ¢town, or go up to Vine Y
A. Mr. Sands, that is a blind street, let me state.
. , Q. Yes, it is a iblind street, but let's see as to its si,tuation.
You think that blind street affects this matter. Here is the
· · - . ,. ~st.r~et-here is :Vine Street right up here; you Hvc
page 119 ~ two doors from Vine Street and that is the shortest.
·· .
- and legal approaehf
.
A. That is right.
. Q. All she had to do was go up here and cross over and come
down to the apartment and make that turn?
A. That is certainly true.
Q. Then without any word of caution to your little girl yot~
a-cquiesced a~d permitted her to go for years-eighteen
months across there in that hazardous way; is that right?
A. That is the customary usage of grown people and ehiI-:
dren ·on that block.
. Q. And that is the way you answer that¥ That is the way
you approved. of the course you adopted for her!
.· A. Yes, I did. ·.
Q·. Now in reference to the subject of her use generally, do.
you consider that Caroline acted just like any other normal
child, ·that she had the juclgment to protect herself as anyone
else of that age f
A. Any-nine year old child. I should think so.
- Q. Any nine year old child f
· A. Yes, sir.. . ·
Q. But you assumed the responsibility for I1er to us·e tI1at
crossingf
. -· .
A. Yes, I· dicl.
Q. In your snit against Mr. Bradshaw and tlle
page -120 ~ company you assert a claim for the payment of all
these various items?
A. I do.
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RE-DIRECT EXAMINATION.
By Mr. Butcher:
Q. Mrs. Harrison, Mr. Sands a moment ago read a question
which was asked you at the last trial of this case, but he
didn't read to you the answer which you made. The question
which he reacli to you. was : '' Ancl in your judgment she had
taken that training, she was so capable 1" Now is .this the
answer you gaye : ', ·,·ven, ·a child is always a child. The
best you can do: is to train them.''
A. That is exactly what I said.
Q. Where is this areaway or alleyway by the apartment
with respect to your home f
A. It is almost exactly across the street from me, just a
little ways up, just a tiny angle up and across the street, up
meaning west.
Q. Would that or not make it comparativ~ly easy for a
person at your house to watch Caroline if she crossed at that
· point?
A. Very easy to.
R.E-CROSS EXAMINATION.
By Mr.·Sands:
Q. Very easy to w.atch, but you hadn't asked your mother or
anvbodv else to s-ee her across as. we sometimes
page 121 } SU); of a' child, had you?
,
Mr. Parrish: I think Mrs. "Williams said she frequently
watched her.
By Mr. Sands:
·
Q. You hadn't asked anybody to watch her across Y
A. When I was at.home I generally saw her cross.
Witness stood aside.
page 122 } DR. JOHN POWELL "WILLIAMS,
·
a witness introduced in behalf of the plaintiffs,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Butcher:
Q. What is your 'name 7
.A. John Powell Williams.
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Q. You are now a Lieutenant-Colonel in the United States
Army, are you noU
·
A. Yes, sir.
Q. Before entering the army what was your profession Y
A. I was an internist, a practitioner of medicine.
Q. Where did you study medicine?
A. At the Medical College of Virginia and the University
of Virginia, both.
Q. When did you graduate?
A. 1923.
Q. What has been your medical experience since that time
along your professional lines Y
A. I had two years of residency in New York, then with
the McGuire Clinic since then until 1937 and also professor
at the Medical College of Virginia.
Q. And now you are a Lieutenant-Colonel in charge of the
medical service of Hospital Unit 45?
page 123 ~ A. Yes, sir; executive officer.
Q. Caroline is a niece of yours, is she not Y
A. Yes.
Q. And you are a brother of Mrs. Harrison 7
A. That is correct.
Q'. Did you have occasion to see Caroline after she had this
accident!
A. Yes. I had left my office and come. home for lunch and
I was met at the door by my maid, who told me to go directly
to Stuart Circle. ·when I got to Stuart Circle hospital I
went up to the operating room and they were just beginning
to try to fix up her leg that had been badly smashed. She
was completely unconscious, could not be aroused and was in
reallv a critical condition.
.
Q. · Did they administer an anesthetic when they fixed her
leg_1_. They began a. preliminary anesthesia, but it was absolutely unnecessary, tho child was unconscious without it, but
they did have the anesthetic. there and gave her some.
Q. Well, did you see her much-very often T
A. You mean prior to her accident?
Q. No, after the accident.
A. Oh, yes, I saw her several times a day until she was
more or less out of danger. During the first week she was
so critically sick it was a question whether she·
page 1.24 ~ would get well or not and during that time I was
there off and on every day, of course.
Q. How long was it before yon thought she might be out of
dangerf
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A. Well, from the immediate effects of tJ.ie accident-the
head injury, I think about a week. I don't remember that
exactly. I don't think she was rational or could answer for
wbout a week. About the leg, nobody knew whether she·would
get infection in that leg and she had fever and had to take the
sulfa drugs for another week.
Q. As a matter of fact, she did have some- infection in the
leg, did she not?
A. She had some which, of course, accounted for the fever.
Q. Was Caroline ever able to give to you a historv of how
.,
this accident occurred?
A. Not a thing, no, sir.
Q. Is it common or uncommon that a person who has received a severe head injury loses recollection of facts they
have 'occurred prior to the time that they received the injury?
·A. It is the rule ra.ther than the exception.
Q. And that is your explanation of why she doesn't know
how this accident happened Y
A. Yes, sir, of course.
Q. Did you ever have occasion to talk to one of the defendants, M:r. Bradshaw, after the accident?
A. Mr. Bradshaw called me up I think the da.y
·
page 125 ~ after the accident to inquire about the little girl
and was as nice and solicitous- as he could be ; of
course, was distressed and expressed his distress and, among
other things, he said: ''Dr. Williams, I didn't even see the
child until after I hit her."
Q. I don't presume you rendered any bill for your services
in this case Y
A. No, sir.
Q. In the event no kinship had existed what would have
been your bill, could you say?
A. What did I say the last time? I haven't got the records
I don't know how' many times I was up there. I believe I
said a1bout $100.00.
Q. You said: '' My guess would be about $100.00. ''
A. Yes.
Mr. Sands: No questions.
Witness stood aside.
Mr. Buteher: That is the plaintiffs' case, sir.
Mr. ·s-ands: If Your Honor please, before taking up the
de,fendants' case I would like to take up a matter with you.

Supreme Court of Appeals of Virginia.

86

Dr. John Powell Williams.
Note: The jury retired from the courtroom.

r

Mr. Sands: If Your Honor please, at this point,
the plaintiffs' testimony hav~ng been conemded
in each case, I would like to make a motion that the evidence
in each case be considered separately and the evidence in each
case be stricken for the following reasons:
page 126

The first is that there is no affirmative negligence shown
against the plaintiffs and the second is that as far as the
contributory negligence is c.oncernecl the child, so far as its
case, has ·been shown to haYe the amount of intelligence,
considering its training and coaching, to have been chargeable
with contributory negligence. But if Your Hop.or considers
that is a jury question and does not desire to pass on that
point, the further reason is that the child was under the domination and control of the parent and the parent in this specific
instance has shown by her testimony that she was responsible,
causing this child to violate the State statutes habitually, and
that the negligence of the mother tmder those circumstances
would ,be imputed to the child.
Now so far as the mother's case is concerned it would be
on those same grounds except for the clean-cut proposition
that her testimony has shown that she is 1~esponsible for the
child ha,ving been in the street, to be in evident obedience to
her permission and her orders, and that that was a violation
of the statute which was an act of negligence and
page 127 ~ therefore she is not entitled to recover in .J}er
case.
Now, if Your Honor please, I lmow as to your general feeling and the general feeling of the, courts not to take a case
away from the jury at this stage, even if there is a matter of
doubt in Your Honor's mind as to it ibeing a debatable question, or even favorable from the defendants' standpoint, and
to reserve the decision until all the ease is in, but I submit
with the evidence in this case as it shows here that it is, upon
the standpoint alone of primary negligence, the happening of
this accident, with the testimony they have introduced themselves; that is, on behalf of the plaintiffs, that this child ran
down this short distan~e right into this car, that there is no
question of the fact the defendants could not under those circumstances be guilty of negligence. It is not only the question of the testimony of :Mr. Dolan that ,bears upon that f-act,
but it is this,: it is the coi·roborating testimony of the man
Nuckols, who stated that he came on across after going o~er
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for this bundle of laundry, started t.o walk immediately ""'- "cls
there, took his position, saw no child, nothing in view 'and
got into his truck and then at that instant he saw Mr. Bradshaw coming down the street at a legal rate within the provisions of the statute, twenty miles an hour; that he saw him
and then just at that instant the accident happened, and when
vou take those incidents I submit the case falls
page 128 ~ clearly under tl10se rules of law established by
Virginia that ,vhere there is an accident of that
character, which is not a case of where children were capable
of being seen, children in play, but it makes a proposition of
an object projecting· itself into the line of. travel and interfering with one that is using that highway in its rightful use
under provisions of the law and there.fore it is nothing but
a matter of law. The jury would not be justified in finding
for the plaintiffs and if it did it would be a matter Your
Honor would have to rule against as a matter of law.
I would like to sulmrit that for your earnest consideration
at this time. We know what happened before; went on into
the trial of the case and we are here again today with the responsibility that Your Honor ]ias got to meet at soine stage
and I submit coming here in the strong way in which the testimony is that it is in favor of the defendants.
Now there is one other question, if Your Honor please; that
about approaching· the scene of the accident. They cannot
control what he saw or did not see, as to his position, and I
submit on that testimony as given we are entitled to ask you,
·
sir, to strike the evidence in both cases.
The Court: I think there is some merit, Mr. Sands. in
.your position, lmt I do not feel that I would be justified in
entertaining ?our motion to strike the evidence
page 129 ~ at this timH. I will let the case ~o to its conclusion and then if there is a verdict asrainst you,
I will hear von further on vour motion to set aside the verdict. So I
have to overrule vour motion at this time.
. Mr~ Sands : Simply for the record, I take the exception for
the reasons stated.

will

Note : The- jury returned into the courtroom.
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page 130 }-

RUSSll}LL A. PERKINSON,
a witness introduced in behalf of the defendants,
being first duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Sands:
Q. Mr. Perkinson, you are Russell A. Perkinson, are you
noU
A. Yes, sir, I am.
Q. Will you please state for whom you work?
A. The American To ba.cco Company.
Q. How long have you been in the service of the American
Tobacco OompanvY
·
A. Since August, 1926.
Q. And your position Y
A. Division sales manager.
Q. "\Vhat does that cover?
.
A. The territory is the State of Virginia.
Q. Where do you reside Y
A. My home is Petersburg; my official headquarters a.re in
the City of Richmond.
Q. Will you please state as to whether or not Mr. Bradshaw
is one of your employees?
.
A. Yes, Mr. Bradshaw was employed by me in Feb~uary,
1938.
Q. And he has been with you ever since?
A. Continuously since that time.
page 131 ~ Q. .And still is Y
A. Yes, sir.
Q. Is he or has he been in that period of time under your
direction and supervision Y
A. Under my direct supervision the entire time.
Q. Will you please state to the gentlemen of the jury what
are his duties in reference to travel and use of cars and the
. territory covered, as to what are his duties T
· A. Mr. Bradshaw is stationed in Richmond and works the
area around the City of Richmond comprising-he ]1as approximately seven or eight counties. Our men work verv
slowly. only make a very few c.alls- a day, which means it
takes them quite a while to get .around the territory. Out of
foudeen months that would be required for a comnlete trip
l1P, is in the Citv of R.icl1mond a ~ood 1Jortion of that time.
The nat11re of lir. Bradshaw's work is ()alling on retail dealers
t.hat ha11dle tohacco products. His work is primarUv interesting smokers of competitive cigarettes in the products of our
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manufacture. Is there anything further you would like to
know in that direction T
Q. Only this. Will you please state as to what character
of car or automobile they use? There has been mention here
of a truck.
A. It was a Ford sedan delivery.
page 132 ~

Mr. Sands: Mav I show him these f
Mr. Butcher: Surely.

By Mr. Sands:
Q. Will you look at those photog-raphs and identify themt
A. I can identify that as the American Tobacco Company
car, yes, sir.
Q. I don't suppose you are in position to state whether
or not that particular car was Mr. Bradshaw's carY
A. Without ref erring to our records I could not, Mr. Sands.
A Juror : Was the picture taken immediately after the
accident?
Mr. Sands:· It was taken within-I think the evidence
will bring out it was in May, about sixty days afterwards,
showing the condition of the car as of that time.
Q. That truck do you know as to what weight truck it is¥
A. It is listed as a half-ton truck, if I am not mistaken.
I am quite certain it is a half-ton delivery truck.
Q. Will you please state with reference to when was the
first time vou learned of this accident and how!
A. I was out of the city on the day of the accident and
at the time I was in Norfolk. That night after the accident
Mr. Bradshaw telephoned me at that point and I arranged
to come to Richmond immediately and arrived here the following· morning.
pag-e 133 ~ Q. Did you at that time make any inquiry as
to the accident or the condition of the child?
A. Oh, I did. As soon as I reached Richmond my first
point of contact was the hospital. There I made an effort to
see the child's mother and was unable to see her, but did
·talk to the child's grandmother.
Q. l\frR. Williams, who testified this morning'?
A. That is right.
Q. Now in reference to the c.onduct of cars and the condition of the automobiles, partfoularly this one, do you know
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personally as to how they are handled and the subject of
inspection as to their condition, how it is kept up!
A. Well, it is part of my duty to see that these automobiles
are kept in perfect condition. The company has a plan
or policy whereby these automobiles undergo regular inspections. That is based on the mileage the car has been
operated.. There is an inspection that is made each thousand miles~·- The car is taken to an authorized dealer and
by that I mean the dealer that manufactures that particular type of car and their mechanics inspect this car by p.
, form prepared by the Ford Motor Company and the American To~acco Company together; in this particular instance.
At twt>'-'thousand miles there is another inspection which
calls for even more detailed inspection and th~n there is a
six thousand mile inspection whereby the compage 134 ~ pany receives even more detailed inspection, and
.
in that manner the car is kept in perfect o·peration and condition.
·
Q. Now do you know as to this particular car or the history of this particular car or automobile which was run by
Bradshaw as to when it was given to him Y He testified thi;:;
morning 1938.
A. Witho-q.t referring to the records, I think the ·car was
delivered to Mr. Bradshaw shortly after he was employed.
Q. And had been in constant use from that time on Y
·A. Right straight.
Q. May. I ask you whether your company-you spoke of
your employees. Does the company keep a record as to
their record in the handling of their business, the handling
of cars, as to their reliability and comparative reliability
as far as good management, good business in handling· of
the company's affairs, including equipment,
M:r. Butcher: We object to that. The question is not as
:to Mr. Bradshaw's record in the past. The question before
us today is whether or not he is negligent in injuring this
gi~l. I object to any evidence as to his past record, whether
good or bad.
Mr. Sands: That question itself I submit as a preliminary
question could not be objectionable. It may or
page 135 ~ may not: if they elect to object, but I will ask
him nextBy the Court:
Q. Can you amiwer the question Y
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A. Well, I thinl~ the fact that :Mr. Bradshaw is employed
by the .American Tobacco Company takes care of that very
well today. Is that satisfactoryf

Mr. Parrish: We might add that is one of the reasons
why the question as framed and propounded to this witnes8
is objectionable because his answer is indicative of the argument you often get in allowing such a question to be answered. We think it is whollv inadmissible and irrelevant
what Mr. Bradshaw's record· with the American Tobacco
Company is and the jury ought to be instructed to disregard
it completely.
The Court: I think there is merit to that. I will have to
sustain your objection.
CROSS EXAMINATION.
Bv Mr. Parrish:
..Q. Mr. Perkinson, you have been in court all day since the
trial began?
A. Since ten o'clock.
Q. And you heard :Mrs. Williams' testimony·
page 136} on the stand about her conversation with you at
the hospital T
A. Yes, sir.
Q. Yon heard her state that you told her that you desired
on behalf of your employer the child to have every attention
that she could' have?
A. That statement was made with all the sincerity possible, yes, sir, made in good faith.
Q. You did make that statement, didn't you?
A. Yes, sir.
Q. Irrespective of whose fault it i~, where your cars are
involved in accidents do you make that statement to everybody that is injured by automobiles belonging· to the American Tobacco Company1
A. Well frankly, sir, this is the only accident in my experience with the American Tobacco Company that has come
to my experience.
Q. The only accident the American ,Tobacco Company has
ever had involving one of their cars Y
A. In my territory where there was an ·injured person.
That is a good record, don't you think?
Q. If true, yes, sir.
A. It is quite true.

92

Supreme Court of Appeals of Virginia.
,John P. Bradshaw, Jr.

Q. I think-well, strike that out. Do all of your Richmond
operations-are they all included in your territoryf
A. This is only the sales department, sir.
. pag·e 137 ~ Q. But you just saidA. I have nothing to do with manufacturing.
Q. Only the people who do the selling 1
A. Yes, sir, under my supervision.
Q. You didn't mean by that accident only one automobile
belonging to the American Tobacco Company in Virginia
had been involved in an accident since 1936 !
A. Just under the supervision of the sales org·anization.
Q. I said all of the automobiles.
A. That is all of the automobiles under the control of the
sales organization, yes, sir.
Q. But included only in the sales organization?
A. That is right. I have nothing to do with any othPY'
department.

By a Juror:
Q. Mr. Perkinson, did you see this automobile in question
before it was repaired?
A. Yes, I did.
Q. Can you tell us what damage, if any, was done to the
cart
A. The only damage that I recall was damage to the extension arm mirror on the right side of the car.
Q. Tbe fender or headlight, none of that was damaged?
A. I think this picture rig·ht here shows just exactly what
I mean; only that extension arm mirror.
Q. Yvas that broken off t
page 138 ~ A. Bent. No, sir, it wasn't broken.
Witness stood aside .
•JOHN P. BRADSHAW, JR.
a defendant, being recalled to the stand in behalf of the defendants, testified· as follows:
DIRECT EXAMINATION.
By Mr. Sands:
Q. Mr. Bradshaw, you were put on the stand, I believe, this
morning on behalf of the two plaintiffs in this case. Yofr
are one of the defendants in this case. are you not Y
A. Yes.

"
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Q. Before questioning· you in reference to the matters of
the accident might I ask you a question or two a.bout these
two pictures i Will you please tell the gentlemen of the
jury as to whether that was your car and, if so, as to what
damag·e was done at the time?
A. Gentlemen of the jury, this is the car that I operated
at the time of the accident and the extent of the damage
done was the bending back of this extension mirror that
was later replaced and right here the skirt of the fender
.
that was bent in. It wasn't any repair to that,
page 139 ~ just pulling· it out. That is all the damage that
·
was done to the car.

·Bv a Juror:
·Q. 'What about the hub cap?
A. The hub cap was off, yes, you are quite right, but it
didn't damage it. It was replaced back on the wheel.
Q. Didn't damage it at alH
A. No, sir1 didn't damage the hub cap at all.
Q. Can you in any way account for how the hub cap could
get off of a wheel like that without getting damaged in any
way?
A. "\Vell, speaking of damage I mean by that it wasn't
bent. I might add the.re were some scratches there, but as
far as being bent in any way that necessitated replacing of
the hub cap it wasn't. The American Tobacco Company
keeps its ca.rs in the best running condition and anything
that is bent or a discredit is replaced, such as this mirror.
There was no way to fix that mirror to be in keeping with
the car.
By Mr. Sands:
Q. ·wm you state the total bill paid in consequence of that
and what that represents? Have you a recollection of that?
A. Tl1at bill is approximately· $3.00 or $3.50 or $4.00 for
that extension arm mirror substantially in round numbers;
I don't know the cost exactlv.
page 140 ~ Q. ·was anything done to that car between the
time of the accident and ·the time this picture
was taken in the way of its repairf When was this picture
ta.ken?
·
A. This picture was taken March 29, 1941, some eighteen
days after the accident. No, sir, the only thing that was done
was replacing this side arm mirror.
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Q. Now in reference to this fender, was that bent in?
A. Yes, that was bent in.
Q. And did that require any refurbishing or anything
more than just the man to pull it out T
A. Just for the mechanic to pull it out with his hands.
That was the only tl1ing necessary.
.Q. In all other respects that· automobile is exactly as it
was after the accident?
A. Yes, sir, exa.ctly.
Q. Now in reference to the hub cap do you recall about
the hub cap as to where that was found or when Y
A. Well, the hub cap that was knocked off of the car there
was picked up the same day of the accident. As I recall
it, the hub cap was picked up with Officer Bowles when I
returned to the scene of the accident to explain it to him;
at least, for him to make a report of it. That is the time
the hnb cap was recovered.
Q. Was Mr. Nuckols with you at that timef
A. Yes, Mr. Nuckols was with us at the time.
page 141} Q. Now when you gave your testimony this
.
morning you were asked at the time as to whether
there were any parked cars on the south side of the street
at the time of the accident. Will you tell the gentlemen of
the jury what your recollection was in that respect?
A. My recoliection of cars on t11e south side of the street
of Park Avenue is that there were parked cars. Exactly
the number of cars I don't know, but I estimate there were
three or four cars.
Q. And will you please state as to where in respect to the
accident as to the proximity of the cars to the place of the
ac-0identY
A. I just don't knowQ. As to the location of the cars or automobiles on the
south side in respect to the place where the accident happened?
A. The cars were parked there where the accident occurred~ yes, sir. Exactly what the number of the house they
were pnrked at I don't recall.
Q. · Now tell the gentlemen of the jury all you know about
this case, where you were coming from and where going.
A. Gentlemen of the jury. I was proceeding east on Park
Avenue around one o'clock w.hen all of a sudden a child
from off the sidewalk ran into the right front fender of the
American Tobacco Company truck or car that I was op-
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I
erating. l immediately brought the car to a stop
page 142

~

and went back to the aid of the child and, of
course, when I· got back there there was a gentleman that testified this morning, Mr. Nuckols, who got to the
child before I did. The child was placed in the American
Tobacco Company car and carried to the Stuart Circle Hospital and at sometime-a. few minutes later, of course, the
officer reported there to make an ac.count of the accident and.
that is when I went back to the scene of where the accident
occurred.
Q. Will you state as to where you entered Park Avenue 1
Where hai you been and where were you going?
A. Well, I entered Park Avenue from Stuart Avenue~
where Stuart runs into Park, it is around Meadow Street or
Allen Avenue, and of course I was proceeding east.
Q. How were you traveling; fast or slow?
A. I was going at 20 miles an hour.
·
Q. .At. the time of the accident Y
A. At the time of the accident around 20 miles an hour.
Q. You have stated that the child ran into you. Why
didn't you see that child?
A. Well, I couldn't see the child, Mr. Sands, because the
cars were parked on the south side of the street. I was
going east on Park A venue and the street was clear, but
the child-my first recollection of her was on the right-hand
side of the car at the right front fender. I didn't
page 143 ~ see the chilcl until she hit the right ·front fender
of the car.
Q. Did you immediately put on brakes Y
A. Immediatelv.
Q. And where· did yonr car stop to the best of your recollection?
A~ Well, I nosed the car to the curbing and parked it. It
was parked on an angle. The distance I don't recall, but
I stopped the car within a car length and tl1en went to nose
it to tlw curh to g·o back to the a.id of the child.
Q. ·what is your ,ear's length?
A. I am driving a Ford.
Q. I said what is its length?
,
· A. Oh, the len.gth of the car is approximately 15 feet.
Q. Do you recall as t~.what portion of the street you were
traveling on?
.
A. I was on the south side of the street. I was on mv side
of the street.
·
·
"
Q. Will you please state to the jury where you were when
you got out of the car and where you left your car?
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.A. Well, I left the car-wheth~r it w~s in the middle of
the block I don't recall, but it was parked in front of the
house there. That is when I went back to the child immediately.
Q. And picked up the child then withpage 144 ~ A.. Mr. Nuckols picked the child up. I opened
the door for Mr. Nuckols to place the child in.
Q. Where was the child lying. do you knowY
A. Mr. Rands, it was so much excitement I just don't recall. The child was in the street, but as to her exact position
I can't tell you, it was just so much excitement.
Q. Did your car skid?
A.. Well, there were skid marks on the street.
Q. You applied your brakes.A. Yes.
Q. And stopped, you said, within.A. A car length.
Q. What do you mean w11cn you stopped in a car length Y
Demonstrate that. Do you mean, in other words.A. If I had some automobiles, I could show you.
Q. There are g·enera1ly some toy automobiles around here,
but you can demonstrate on here. Explain to them what
you mean.

..

Note: Toy automobiles produced .J.:>y the Court.
A. Gentlemen, using these two automobiles rig·ht here,
when I stopped in a car length I mean I had gone the length
of this car ri~ht here, on this line right here when I stopped
in a car length.
Q. In other words, you meanA. From the rear end of the car to where the
page 145 ~ time of the impact occurred and it was nosed in
to the curb.
Q. I believe it is a matter of common knowledge-even the
court.s take account of it-that from the appearance of any
danger or anything else a man's action or brain takes about
a sec.ond-some fraction of a second that the brain acts t
A. Yes; sir.
Q. Did you apply your brakes immediately?
A. Immediatelv.
Q. Ha.ving gone through that did you have any intimation
the. child was there Y
A. No, sir.
Q. Or any children playing there?
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A. No, sir.
Q.. You never saw the child at all?
A. No, sir.
Q. In reference to this in space how far would you say you
imagine you were from the time you struck the child until
you stopped,
A. Well, you mean from the curbing t
Q. No. You say the child ran into it. How far did you
go in point of distance!
A. I would still say the car's len~th; length of the car.
Q. Now when you turned in here did vou park your car or
in what position did you leave your car when
page 146 ~ you ran back to see about the child?
A. It was on a position like the one over there
now, on an angle (indicating top automobiles). The reason
I know it was on an angle when I went back to the aid of the
child and Mr. Nuckols brought the child to the car Mr.
Nuckols didn't have to get on the sidewalk at all; he was
still in the street carrying the child and all I did was to
open the door for l1im. That is the reason I know I wasn't-

J3v a ,Juror :
•Q. ·which door?
A. -that I wasn't up against the curb.
Q. Which door Y
A. Over on the right-hand side.
Q. It wasn't a back door in the rear?
A. No, it is a. sedan two-door delivery, this door right
here hy tbe side of the mirror (indicating on photogTaph).
Q. I thoug·ht it might have been a back door 7
·
A. No.
Bv Mr. Sands:
· Q. When you went back you got out of the driver's side t
A. Yes, I got out on the driver's side.
Q. And opened the door on the opposite sidei
A. On the opposite side for Mr. Nuckols when he brought
the child there.
page 147 ~ Q. And then he put the ~hild in and then you
went around to the other side?
A. Yes, sir, opened the door for him and then I closed it.
Q. A question was asked you about the subject of there
·bein~: a back door. This is a converted coupe t
A.- A converted sedan.
Q. And, therefore, you take all of that space in here, you
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put your supplies in here while traveling in Richmond to
service the retail stores! You carry your advertising _and
other materials back there from vour seat back to the end
and then it is a closed door just iike a delivery carf
A. Yes, sir. The whole rear of the car is sealed in. In
front there is a metal partition that seals the car in so
there is no openi~g whatever.
· Q. At that point Y
A. Yes. sir, back from the front.
Q. In reference to the subject of the vision are you in
position to state as to where you are sitting on this side
of the car· if an object comes from directly right angles or
an angle from the pavement· do you know what your vision
is?
Mr. Butcher: I object to that. There is no ·evidence in
this case-no, I withdraw my objection; I am wrong.
A. Mr. Sands, I imagine if I was sitting on the
other side of the car I could have seen-would
have had a better vision of what was coming off
the sidewalk, could have seen it, but I state again that I
didn't see the child.
Q. As a proposition of fact, if you had seen the child a
second sooner than you did if the child was running straight
forward wouldn't that have resulted in your having run ov'3r
the child if you applied your brakes?
· A. Yes.
page 148

~

Mr. Butcher: I. object to that and ask it be stricken.
Mr. Parrish: The answer was made before we could object. It is entirely a hypothetical question, what would have..
happened under other circumstances, and we ask that it be
stricken from the reeord and the jury so instructed.
The Court: It is speculative. I don't think it is admissible.
Mr. Sands: I submit that the evidence as it stands is
admissible. The testimony. in fact was that this child came
ri~ht out of the house, running- right straig·ht alon~ down.
The Court: Th~t is a question for the jury to determine.
He cannot speculate on what he would have done if he had
seen the child. · His testimony is that he didn't
page 149 ~ see the child until he felt the bump, on the car.
That is his testimony. It is a question whether
the child ran out there and ran into the automobile or not.
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It is a question whether it was negligence on the part of the
child or negligence on the part of the defendant here and
that is a question for the jury. I think the objection should
be sustained.
Bv Mr. Sands:
··c~. Coul4 you have stopped your car any quicker in your
judgment, ·any. quicker than you did on this occasion¥

Mr. Parrish: . What he did on any other occasion is not
proper. He testified how he stopped his car and what the
brakes of his car would permit him to do in stopping his
car. What he could have done on other occasions is not
relevant at all in this case.
The· Court : He has testified he didn't see the child, didn't
know there was any accident until he felt the bump and that ·
he stopped his automobile within its length. That is my;
recollection of what you said and that you were not going
over 20 miles an hour Y
page 150 }- The Witness : That is right.
The Court: It is for the jury to say whether
he was going an excee.sive rate to stop the automobile within
the length of the car. It is f~n~ the jury tOj determine whether
he was driving an excessive rate, whether he was violating the
rules of the road driving along there and the jury will also
determine that he is charged with a greater degree of attention at intersections than he is driving midway of the
block. So the jury can determine from all the facts and
circumstance~ whether the defendant here was guilty of neg..
ligence which was the r>roximate cause of the accident
· Mr. Sands: Now, if Your Honor please, the question I
asked him, I think, was dircc.ted to another point. I think
Mr. Bradshaw said tl1is in testimonv here that .he had been
driving this car four· years. In other words, he was the
driver of this· particular car. The question I asked him
simply wa.8 with his knowledge of the use of that car could
he under any circumstance in his judgment ·with that knowled~;e have made a quicker stop than he did on
page 151 ~ this given occasion. I submit that question is
proper.
Mr. Parrish: Had he made a proper stop is not a question for the witness, but a conclusion to be drawn .by the
jury.
The Court: It is a question for the jury to determine
whether he did make a proper stop under the circumstances,
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whether he was driving an excessive rate of speed, not a
question of his opinion what he could have done ·under different circumstances.
Mr. Butcher: I think the witness· testified after the accident he stopped as quickly .as he could.
The Court: I think he has testified to that.
Mr. Sands: If he has testified to that, that is all right,
but I was asking from his experience with that car whether
he made as quick a stop as could be made in the use of that
car, whether he stopped as quick as he could, irrespective
of this question.
·
Q. Now you i:;tated you went back and helped put the child
in the car and then what ·did vou do?
A. Carried the child to the Stuart Circle Hospital.
Q. How loug did you remain there?
page 152 } A. How long!
Q. Yes, how long· did you remain there?
A. I remained there until the officer came to the hospital
to make a report of it.
Q. And he went with you to the scene?
A. Went back to the scene of the accident.
Q. With Mr. Nuckols!
.A.. Yes.
Q. And to the best of your recollection that is the time
you picked up the cap?
A. To the best of my recollection that is when I picked
up the hub cap.

CROSS EX...i\.MIN_i\.TION.

Bv Mr. Parrish:
·Q. Mr. Bradshaw, you are not contending, are you, because this little girl's injuries resulting from this accident
are more notic~able than the damage shown in these photogTa phs of yours that she wasn't injured in this accident, are
yonf
A. I feel that the child-the marks she has there are from
her running into the right side of the car.
Q. You ar~ not contending that the contact betw~en ~er
body and your automobile did not make these injuries on her,
are you Y Are you denying that any of the injuries described
fo vou todav were received in the accident with
page I53 ~
car? .,
A. The car I was: driving..

your
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Q. I say are you denying that any of her injuries wer'-'
received in that accident Y
A. No.
Q. Something hit her on your automobile, whether the hub
cap or some _other part, that was sufficient to cause the injuries described to the Court and gentlemen of the jury here
today., didn't it?
Yes·.
Q. Now Mr. Nuckols testified and so made his mark that
that approximately was where the little child was found
after the accident at a point about opposite 1613 Park Avenue and that the rear of your car was at this -point approximately opposite the center line of 1609. Is that correct!
In other words, was there a space between your car and the
child?
A. As to the numbers-

A.:

:Mr. Sands: Wait one minute. Did he sav 1609 or 1611 !
Mr. Parrish: He said the child was at 1613 and the rear
of the car was at the dividing line between 1609 and 1611, as
I recall it. Here is the mark right here. In other words, I
asked him to place an N where the child was
page 154 ~ and a mark where the rear of the car was.
Mr .. Sands: He said that was about his reeollection.
By Mr. Parrish:
·
'Q. I now ask you, Mr. Bradshaw, if that is approximately
the distance that separated the child and your automobileY
A. I don't know the exact distance. I don't know the exact place where the child-as to the number of the house
where the child was picked up or the number where the car
wns brought to the curb.
Q. Do you deny that statement made by Mr. Nuckols is
correct!
A. I can't deny it because I don't lmow. As I stated, it
was so much excitement I don't recall any numbers of houses
there.
Q. If you assume from Mr. Fleet's measurements the distance of 1611 is 29 feet, which I believe he testified to, and
that the end of your car was at the western line of 1609, the
front of course was east of that, and that the child was
found in front of 1613 and that she went forward only a very
few feet, if any; the front of your car after striking the child
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then went the width across 1611 plus the length of your car,
or a distance of 44 feet, didn't iU
_ _Mr. Sands: If Your Honor please, I object to that question. I know Mr. Parrish didn't mean to put it
page 155 } that way, but he put that question on the proposition of the front of his car having struck the
child. There is no evidence in here that the front of the car
ever struck that child.
Mr. Parrish: The right front fender, Dolan said.
Mr. Sands : He didn't say that. The only evidence in
the case-Mr.-Dolan's testimony is that the child struck that
fender at tl1e point designated by Mr. Bradshaw. If you
·frame the q1,1estio;:q. that way·
Mr. Parrish: Mr. Dolan s.aid the right front fender struck
the child. He didn't attempt to. say whether over the hub
cap or what part of the fender.
Mr. Sands: ·You misunderstood me. He didn't sav. The Court: Let the witness testify what part
the
fender was struck.
Mr. Parrish:. The witness has already testified he didn't
see the child ·until she was up in the air.
The. Court: He gave a description of the injury to the
.
. fender. He te~.tified that the front encl of his
page 156} automobile was not injured, that the fender was
injured.
The Witness.: The right side of the fender, the skirt here.
Right her.e, · Mr. Parrish and gentlemen of the jury, (indicating).

of

By Mr. Parrish:. ·
.. Q. That picture doesn't show any damage to the hub cap,
does iU
A. No.
Q. And cloesn 't show the hub cap off Y
.A.. No, the hub cap is on.
Q.' And you contend the hub. cap was not knocked off?
A. I didn't say it wasn't knocked off.
Q. .You:are trying.to.get the jury to infer that the damage.
was farther back towards you,r door, areii. 't you T
A. Well, it shows the mirror there.
Q. She could have. struck the front part of the car and
then as she was·burtling through the air, as 'Mr. Dolan _said,
she could have struck that mirror, couldn't shef
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. .A. She .could have struck the mirror with her face. The
iiub cap was off th~. car. · · ·
·
Q. Now if you assume that tpe width of 1611_.is 29. feet,
your car traveled that distance plus the distance of your
car from the. back up to the .point the child came in contact
. witb it, whether it be the hub cap_ or the ,fenqer
P.ag·e 157 ~ or that glass mirror, didn't it?
A. Yes.
Q. How far is the hub cap from tl1e front of your car?
A..That I don't know.
. Q. It is not over 2 or 3 feet, is it Y
A. I don't know. . I have never measured it; never had
occasion to.
...
, Q. Haven.?t you g·ot some idea of the. distance?
A. I certainly have.
. .
Q. You have been riding with this car three or four years,
haven't you Y .
A. I certain.Iv have.
... .
..
. Q. You m~a.n you can't tell. this jury at all how far it is
from the hub cap to the front of the fender Y
, A. I could give it approximately.
0. Give it. .
A. I sav around 2 feet. ·
.
. .
.
.
Q. Then your .car if you take off .the 2 feet-say that' the
·first place that the child bit the car was the hub cap, tlie
front of your car then went the total length: being 15 feet,
less 2 or 13 .feet, plus the total width of lot 1611, 29 feet, or
42 .feet altogether, didn?t iU
· A. Mr. Parrish, you are dealing in feet and I don't recall
ho.w many feet it was.
.
Q. I am asking )rou if you assume those :figures
page. 158 ~ whether or not that is the distance your car
.
.
traveled?
. .A. I don't understand so.
. Mr. Sands : . Do I understand you ·are taking the figure
becat~se Mr. Nuckois said the car stopped at this certain
J)Oint and then you take that as a fixed figure Y
Mr. Parrish: Yes, sir. This witness said he couldn't
deny it, that he didn't examine it car~fully enough, and I
want to ask the witness if his car didn't go the distance Mr.
Nuckols said.·
Mr. Sands : And you add that point to the length of the
earl
·
Mr. Parrish: What is the basis of your objection T

104

Supreme Court of Appeals of Virginia.

John P. Bradshaw, Jr.
Mr. Sands: Because if vou want to ask him how far the
car went, that is all right, but why make a doubtful premise
in order to get a contention to the jury I don't understand.
Mr. Parrish: I don't agree with you anything I say is
working towards a doubtful premise.
Mr. Sands : You are telling· the thing when you say 1609
to put your argument in here. You are putting your distance down from 1609 plus this on top of that.
page 159 ~ The objection is instead of asking the man on
the basis of his own recollection vou state that
as the premise to show how far the car went.
Mr. Parrish: If Your Honor please, the witness has testified he stoppecl his car in its own length of 15 feet a;nd there
is other evidence wbic.h tends to discredit this witness. The
physical facts show he couldn't have stopped it in that distance.
T.be Court : He is under c.ross examination.
Mr. Parrish: And I have a right to ask the question.
The Court: Go ahead, Mr. Parrish.
By Mr. Parrish: .
Q. Now, Mr. Bradshaw, you admit that at least the child
came in contact with the car at a point at or over the hub
cap, which you estimate to be 2 feet from the front of your
ear, don't you T
A. Yes.
Q. And you don't deny that the back of your car was 29'
feet from the child where she was found by Mr. Nuckols, do
youY
A. I don't deny it?
Q. Yes.
A. I didn't measure it. You sav I know. How do I know?
·
Q. It has been mea"'sured bv tl1e survevor and
page 160 ~ yon didn't deny it when I asked you if your car·
wa8 that far from the child.
A. I said I brought the car to a stop towards the middle
of the block. As to the number of fee\ I don't know.
The Court: He says he cloesn 't know.
Bv Mr. Parrish:
·Q. If you .assume then that the child was 29 feet back of
your car-just let me finish the question-I will ask you if
your car didn't actually go forward after striking the child
that 29 feet plus the distance from its rear to the point on
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your right f rout hub ca1J of 13 more feet, making 42 feet Y
A. I still don't lmow how manv feet it was.
Q. Then you don't know whether you stopped in a car
length or not, do you t
A. Yes, sir, I stopped the car within its ca.r length, but
where it was stopped as to the number ·or the house or what
part of the block I still don't lmow.
Q. You say you stopped it in a car length Y
A. I stopped it in a car length.
Q. The front of your ear or at least the hub cap struck
the child, ·didn't it?
A. Well, the· hub cap was off the car, indicating it struck
something.
page 161 ~ Q. Was the rear of your car opposite the child
when you stopped 1
A. Well, when I :first saw the child I could see her up
against the right front fender.
Q. I asked you when you stopped if the rear of your car
was opposite the child t
A. vVell, the car was some feet down the street.
Q. You mean you stopped in your own length after some
part of the car struck the child and the rear .of it was some
•
distance down the street Y
A. Because there were skid marks on the street inclicat.
ing that I certainly brought the car to a stop within a car
length.
Q. Is that the only reason you say you stopped in a car
length becarn;;e there were skid marks in the ·street?
A. ·well, that is a very ,good reason.
Q. And you ·still insist you stopped in a car length Y
A. I stopped and then brought the car to the curb.
Q. Do you mean you stopped your car and then started up
again?
A. No, I didn't leave it in the middle of the street to block
traffic.
Q. You mean yon brought your car completely to a stop
out in the street and then started on and went up to the curb
and parked iU
A. Mr. Parrish, what I mean is this, that the
page 162 ~ child when I first saw her was at the right side
of the fender of the car. I brought the car to a
stop and nosed on over to the c.urb. How to explain any
better than that I don't know.
.
Q. Do you mean by that to say the distance it took you to
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stop aµd the distance you drove after stopping was more,
than a car length after the accident Y
.
A. Well; I brought the car · to a stop in a car length and
went over to the curb.
·· · · ·
· Q. How much farther did you travel in going over to the
curb?
·· · ·
A. That· I don't know.· · ~ ·
Q. Can you approximate it f
, A. No, sir. How many feet I ·can't tell you, it happened
in: such· a: hurry. - ·
Q. How far back of your car were the skid marks Y
A. Well; the number of feet I caµ't tell you.· ·
Q. Didn't you ·hear the witness Mr. Dolan say they ran
right up to· the back of your carY
A. To the back of the car y. · Q. Yes.
· · ·
·
A. Well, they were back there if ·Mr. Dolan said· so.
· Q. Do you deny that Y
A. Not if he said so.
Q. How·did·you·get·skid·marks if you drifted your ear on!
What made those marks Y·
·
.
· ·· A. W~ll; there were ···skid marks ··on the street
page 163 ~ from the tires where t];i;e ~ar . was bronght to a
·· · · · ·· · siop ·and I nosed on· to· th~ curb, dr~tted to the
curb to· go .pa9k to the child. ·
·
·
·
Q. Now, Mr. Bradshaw, as I understood your testimony
this·worning, you said that yon dig.n't se~ the.child until t4e
right part· of_ .the ~r .had. s.trt;tek her antl she ·was 'in the air
against the right fender. Is· that correct?
A. She._ was up ag·ainst the right side .of the f~nder. , ,
Q.. Up against iU
·
.
.
. . - .
: . A~ ·Yes; the· right sid~ of. the f ende}." ·of, tqe. par. . . · . · '
· . · Q. And you didn!t at any time see her until slie had actna:11ycoine in. cQntact ·wit;h .JQur. cart
A. Yes.
Q.. Th~n ,y<;m~ statement in ~uswer to Mr. Sands' rather
leading q:u~stiQn .. tlraJ...y.ou. ~aw )1er _on -tµe . s~~~wa;lk was a
guess on your pa.rt, wa~m't iU_ You m_ade ,no observation
of lier_ on. t1;te sidewalk?
A. No, I didn't see her.
4

Mr. Sands: I didn't say that.

Mr. Parrish : He said she came off the sidewalk.
J\fr. Butcher: The witness said she came off the sidewalk
into· the street.
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By Mr. Parrish:
Q. As I understood you to say, the child started off of the
sidewalk and ran into the side of your car. Isn't
page 164 r that what you said on direct examination?
A. As I recall, yes.
Q. You didn ~t see her come off the sidewalk, did you Y
··A. No.
Q. And you didn't see her run into your car¥
A. No.
Q. You didn't see her running at all or moving until after
the car had come in contact with her t
A. That is right.
Q. So you don't know where she came from?
A. No.
Q. You say that there were other cars parked there 7
A. Yes, sir.
Q. Can you locate the position of any of those cars T
A. No.
Q. ·Can you state how far in front or how far behind any
of those three or four cars this child was when the accident
happened?
A. I know there were several cars parked there, but as to
how they were located and parked I don't know.
Q. I asked you whether you could state how far in front
· or back of any of the three or four cars the child was when
the accident occurred f
A. No, I wouldn't know.
Q. Were they average cars, approximately the
page 165 ~ same dimensions as your car Y
.
A. Well, I imagine all cars are standard size,
running along that length.
·
Q. About 15 feet long and 5 fe~t wide?
A. I should say around that figure.
Q. Now can you give any explanation why you didn't see
this little child for the distance that she was clear of any
cars or 5 feet out to the point Mr. Dolan said she was 12 feet
out in the street or, in other words, 7 feet entirely clear; why
you didn't see her during· that space; that is; assuming there
was a car parked on the side and the little girl came out from
either the front or back· of that carY
A. I didn't see the child at all.
Q. Can you give any explanation how she got out into the
street to a point 12 feet out without you ever having seen
her until she struck the car Y
A. Well, she had hit the right-hand fender of the car and
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I wasn't 12 feet out in the street. That looks like I would
be out in the middle of the street.
Q. If the street was 34 feet wide and your car was 5 feet
wide and the right side of it was 12 feet out in the street, that
would put your left side just about in the. middle of the
street, wouldn't it?
A. Yes, sir.
page 166 ~ Q. And place you wholly on your right-hand
side of the street t
A. Yes, sir.
Q. You heard Mr. Dolan, I think, state that is where you
were, didn't you i
A. That is what he said.
Q. Do you deny it 1
Mr. Sands: That question wasn't correct. You asked
him whether Mr. Dolan said that is where he was. Mr. Dolan
never said Mr. Bradshaw was there. He said as he looked
down from half a block or wherever he was he saw that child
and estimated she was 12 feet out, but never said anything
as to the question where Mr. Bradshaw was; in fact, said he
never saw Mr. Bradshaw or Mr. Bradshaw's truck. I just
want you to ask the facts.
Mr. Parrish: Mr. Dolan said when the accident occurred
the child was approximately 12 feet from the southern curb
of Park Avenue, and if the right side of this car struck this
child or the child struck the car-I don't quibble on thatand the car is 5 feet wide, that is bound to put this man's
left side 17 feet out in the street, I don't care
page 167 ~ whether Mr. Dolan or Mr. Nuckols said it.
Mr. Sands: What I take exception to, I don't
object to his contentionMr. Parrish: I withdraw it.
Mr. Sands: Don't withdraw it after you have argued it.
He is putting- Mr. Dolan as saying something he didn't say.
The ·Court: He has withdrawn it.
By Mr. Parrish:
Q. Mr. Bradshaw, can you state how far in feet from the
southern line of Park Avenue _the right-hand side of your car·
wa~ at the time this collision occurred Y
A. I would say around 8 feet.
Q. 'Now can vou tell us how you arrived at that distance·
when vou couldn't give us the location of anything else in
that whole block f
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A.. Well, I know the1·e were cars parked there.
Q. But you can't tell us where they were or how far apart
or how far in front or back of any car the child was, but you
know you were 8 feeU
A. I would say approximately 8 feet from the curb.
Q. ·Can you tell us how far you were from any car when
you passed it, the right-hand side of your car?
A. That I can't.
Q. You can't even deduct the 5 feet it is wide
page 168 } from the 8 feet you were out from the curb?
A. Oh, I can do it on paper if there is any necessity to do it, but my r.ecollection is, say a car is 5 or 5%
feet wide against the curb, the right-hand fender to the curb
I said was 8 feet.
Q. From the time you entered the intersection of Vine and
Park Avenue and proceeded eastwardly on Park Avenue on
the day of this accident did you look down the sidewalk on
any occasion to see whether there were any children over
there or any pedestrians moving?
A. My eyes were focussed on the street. I was driving the
car. Naturally, I wais looking ahead. ·
Q. Where were you going¥
.A.. I was on my way downtown to conduct a demonstration,
interest them in my product.
.
Q. Interest whom?
A. Consumers.
Q. What time were you 'Supposed to be downtown?
A. No particular time.
Q. Where were you supposed to be going?
A. Well, in the vicinity of the :Medical College of Virginia.
It could have been one or more of a group of stores located
around the college.
.·
Q. Y011 mean you didn't have any definite place you were
going to?
page 169 } A. No definite store. It could have been one
store out of four or five stores located in the vidnity of the Medical College, whether it· was on Clay Street,
Leigh Street or Marshall.
Q. Had. you had your lunch f
A. No, I hadn't had my lunch.
·
Q. What time Qid you usually eat lunch 7
A. Well, that particular time I had probably arranged for
my lunch after I conducted the demonstration. These demonstrations we perform around the lunch hour period.
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Q. What period was that-you haven't named it-when
y:ou usually eat lunch Y
~A. Well, to meet that group of consumers -the Medical
Colleg·e haye a lunch hour between-anywhere between from
12. to 2;. _it. ~- _two sections, 12 to 1 and 1 to 2. After I had
gotten through conducting this demonstration I would have
eaten my lm;1ch then,
Q. And you didn't know·wh~re you were going to demonstrate or. E\.t. what time or when you would go to your luncht
A~ Np, l;>µt it would be in that vicinity.
..

·-· '·

RE-DIRECT E...~IINATION.

By.Mr: Sands:
Q..¥r. Bradshaw, I just want to ask you. a single question
in :,;eference to this car. How far had you driven that t~uck
·
in the three years-how long was it between the
p~ge 170 ~ time you got iU
·
A. You mean at the time of the accident Y
··Q. Yes.
A. Around 21,000 miles.
Q. What was the condition of the tires!·
A. Very good, and the time I drove the car from the beginning to the time of the accident I didn't have a puncture at
all and in the life of the car the time it was traded in last
December there was one puncture of a tire the entire life of
the car that I used it; there was only one puncture.
Q. Was it taken in on account of the established rule you
have f.or trading in carsY
A. Yes, sir.
Bv a Juror:
.
.,Q. You testified you nosed this car in to the curb. How
much space did you have for nosing that car in?
A. Well, there was a vacant space there to nose it in.
· Q. You dori 't know how much space or how many cars were
parked along there f
A. No, sir. I know there were ca rs parked on the side
of the street.
.
Q. ·Can you enlighten the jury on this point, that you don't
know that, and yet you do know there were cars from there
up to Vine StreeU That seems to be the conpage 171 ~ fusion here.
A. I hope I can .clean it µp. When I got out
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of the car to go back to the aid of the child I noticed cars
parked on the south side of the street.
Q. But didn't notice how much space you had to pull in 7
A. As to the number of feet, no, sir.
Q. Was it one car or two car or ten car lengths Y
A. Well, say two car lengths that I had to nose it in to
the curb.
Q. Did you pull in as close as you could to the first cart
A. My front tires didn't touch the curb; it was on an angle.
Q. Who was the gentleman that picked the child up?
A. Mr. Nuckols.
Q. You say Mr. Nuckols picked up the child!
A. Yes.
Q. Do you know what position the child was in? I mean
as far as the curbing is concerned.
A. No, I don't. When I got back Mr. Nuckols was attempting to pick tb_e child up, was getting readyi to pick her up.
Q. Do you know whether she was in the middle of the street
or next to the curb?
A. She wasn't in the middle of the street.
Q. Was she that far (indicating) or that far (indicating)
from the curb?
A. That is more like it. As to the number of feet, I don't
know, but she was in the street.
page 172 r Q. In other words, she wasn't over 5 feet from
the curb, was she?
A. 5 feeU I don't know.
Q. Was she more than the width of a car?
A. Well, I should say she was out there the width of a
car.
Q. Was she more than the width of a car f
A. Well, around that. I don't know exactly how far. It
was so much excitement there, it all happened in such an
excitement that as to the exact feet I just don't know. All
I know my mind was to get that child to the hospital and
render every assistance I could, but as far as where the car
was parked, where it came to a stop and where the child was
in the street I don't know.
. Q. Let me ask you this question. You testified earlier that
she, as far a.s you know, .came out between carsA. $!he came out in front of an automobile.
Q. You sav she came out in front of an -automobile 1
A. Yes. "
Q. And you pulled up beyond the· automobile in order to
park, didn't you?
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A. I pulledQ. Beyond the automobile in order to park l
A. Yes.
Q. The ref ore, she came out between the cars. Is that cor·
rect I
A. Yes.
page 173 ~ Q. ·when Mr. :Nuckols picked her up she was
back in that same space I
··
4. No, she was right out there on the asphal~ of the street..
Q. The whole street is asphalt.
·
A. No, you have the concrete gutter~
Q. I was tryin~ to get clear in my mind and I think the
same question exists with the other men on 'the jury-.there
has been a di~erence of opinion here about cars parked from
that spot on up. You testified one time that there were cars
there and then come back and testify you don't know how
many ~ars were there·.
A: I slly as ·to the number.
Mr. Butcher: Your Honor, may I ask a question that may
clear it up T I didn't examine the witness originally.
The Court: Yes, sir.

By Mr. Butcher:
Q. Mr. Brad~h~w, you used the expression you no~ed yo-qr
car in. You didn't mean you had to get in between cars to
park; you meant you pointed the front of your car to the
curb¥
A. That is right.
Q. That is what you meant by nosing in,
A. Yes, sir.
Q. And not trying to nose into a space to park I'
page 174 ~ .A. That is right.
·
Q. You just. turned the front of your car in to
the c-urb, nosed it 'in to the curb more than you were at firstf
· A. Yes, sir.
Bv Mr. Sands:
·Q. Were there ~ny cars ~etween the place where the child
was left-where·the accident happened and Lombardy Street,
as far as you know, on the ~outh side? Were there any carsfrom there down to the corner, as far as you knowl
A. s·o far as. that' I don't know of any cars there.
·
Q. nia you see any cars; on th~ side next to the south side·
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between, there and Lombardy St~·e·et bey~:md t:µe point where
the ·child was struck! · · · · · · · ·
·- ·· · ·
· ·
A. I don't recall it, no.
By a Juror:
__ . .. :
·
Q. In that case how is it you. . ·don't recall there and you
do recall in the other· c-ase? . , . . . . ·. .
.
A. Well, I recall when I went back. to the aid of the child
there were cars parked· on the' south side of the street·. · ·~Q. But don't recall whether a:oy beyond that point Or not?
That is vague in yo11r memQry°l . Is tnat correct! · · · ·
A. What Mr. ·s3:~ds sa~ff"w~~re ~he· car ~~s par~ed to the
corner.
Q. He said from that point all the way down to Lombardy
Street, a distance of over a hundred feet.
.
A. I know ca1·sJ were parked on the south side
page 175 }- of the street up there at the place of the impact
at the time of the accident. As I said before and
I say again, it all happened so quic~ly I 'didn.'t' tak~- tune· to
stop and count the cars and tak~· the numbers ·of the hol1ses
where they were parked or spaced. ·
··
Q. I think we· can wen- u~de:rstand a man having had an
accident like that was very nerv·ous and excited, but the· point
I was trying to ~lear up it )las peen testifie¢1 ip your presence
that tlieri:f\vasn''t-any car parked along th~re ~xcept on~ in
front of Bishop Denny's home.· Now ·y~µ testified there were
cars along there, but you don't recall whether· any more down
the street or not.
A. I said thei~e were three or four cars.
Q. Right along there?
A. Yes.
Q. You know that, but don't kllOW wheth~r any mqr~ down
the street?·
· ·.
· · ·
· ··
·
A. No, sir, whether any more down to the corner of Lom· ·
·
· · · · · · · ·· · ·
bardy, no.
··
By Mr. Sands:
·
Q. When you came back from the hospital did you find any
cars between there and the corner, any cars on ·the righthand side down beyond where thP. accident ha..ppened y .
A. No, I don't recall any cars.
· Q. If they were there, you are not prepar~d
page 176 ~ to say ·whether 'they were 9! notr . . . .
·· · · ·
A. I don't· recall any ¢ar$. Q. Are you prepared· to say on the subject in turn~ng in
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when you stopped and made your turn to get out of the way
of traffic was any car there that interfered in any way wit.µ.
that action Y
A. No.
· Q. 'Now when you took that child back you got- out of your
car ov:-er here Ion that side of the street you crossed over and
where did you pick up the child-where. was Nuckols to the
best of your recollection in that moment as you visualize
that child now·T
A. Up towards Vine Street.
Q. How far was that child from the curbing at that time!
A. Well, I would say in the neighborhood, Mr. Sands,
around 8 feet.
i

I

A Juror : He said he didn't know ..
By Mr. SandL
Q. 8 feet ftom what °l
A. Out thete in the street.
Q. 8 feet out in the street f
A. Yes, that is what I would say. I don't know· exactly.
Of course, I went back .to the child as fast as I could get
there.
·
'
Q. You were in here when Mr. Nuckols testipage 177 ~ fled this morning t
A. Yes.

RE-CROSS EXAMINATION.

By Mr. Parrish:
Q. I for got to ask you this. Were there any cars approaching yoh from. the east going west that would prevent
you from turning left t
A. No, I don't recall any traffic on the west side, moving
west on the north side of the street.
Q. So, according to your statement, you had half the street
to turn to the left,.
A. Well, you mean the other side of the street y
Q. YOU were on your proper side, you say f .
..
A. Yes.
Q. I will a$k you now if you didn't testify at the last trial
of this case in regard to the position that you occupied at
the time of tlie accident-you were asked this question: "And
you were proceeding eastwardly along· there. Are you prepared to say as to how close you were when you passed those
I

·
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cars which were parked on the right-hand side?'' and your
answer was : ''No, I am not prepared· to give the exact distance. I was on my side of the street. There was room for
other cars to pass on the other side of the street.'' Did you
make that answer at the last trial t
.A. Mr. Williams is a competent recorder. If
page 178 ~ it is there, I must haYe said it.
Q.. Do you concede you made that statemenU
A. Yes, if it is in the book ..
~- Why have you ehanged your testimony today and tried
to place your position at 8 feet instead of at an indefinite
position such as you made answer at the last trial?
A. Because you will find in that testimony you asked me
the question in there and I said 6 to 8 feet.
Q. That was up at Vine Street.
A. That is what you ask me now.
Q. No, this is at the scene of the accident.
Mr. Parrish: You check you.r testimony and see if you can
find that you placed yourself 8 feet from the southern curb
at the time of the accident and if you do you ean return to
the stand and read it. That is all I wish to ask you.
:Mr. Sands: You ask him any question you wish.
Mr. Parrish: He said he would find that answer in the
testimony and I ten him to find it.
Mr. Sands: He said he told you it was 6 to 8 feet as he
gave it before and then you said he had reference to Vine
Street and he said that wasn't his recollection.
Mr. Parrish: The record is there if he wants
page 179 ~ to fi.nd it.
The Court; One of the jurors wants to propound a question.
By a Juror:
Q. Have you ever noticed any traffic signs on Park Avenue!
A. Well, yes; I ean recall remembering a traffic sign at
the intersection of Lombardy at Park, a slow sign.
Q. Is that the only one?
A. Well, I believe there is one at Laurel and Park. Of
course, y~m have a stop sign at Harrison and Parlr.
Mr. Rands: I might ask at this time-the last time we carried it by stipulation and with your permission I will repeat
it. It is stipulated and agreed. that at the time of this ac-
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cident that the driving speed on Park Avenue was 25 mile..s
an hour, just ordinary residential. Sometime subsequent
to this accident the speed limit was reduced to 15 and accordingly marked.
Mr. Butcher: In other words, the stipulation is that there
were no signs there at the time and the same law applied
there that applied to other residential sections.
Mr. Sands : Which was the 25 mile rule.
'Mr. Parrish: Prima facie lawful to drive 25
page 180 ~ miles an hour.
Mr. Butcher: It might be in the minds of the
jury there ar~ some signs there now restricting the speed in
that particul~r district. I think it probably resulted from this
accident but those signs there now were not there at the time
il_happened.:
.
i

Witness stbod aside.
~

T. J. NUCKOLS,
being recalled to the stand in behalf of the defendants, testified as follows:
page 181

DIRECT EXAl\fINATION.
By Mr. Sands:
Q. Mr. Nuckols, you were summoned, I believe, by both
the plaintiff and defendant in this case t
A. Yes, sir.
Q. When you were on the stand this morning you were not
asked the question as to whether or not there was anv car
parked on the south side of Park Avenue at or neai· the
place where :this accident or collision occurred. Will you
please state fO the jury what you know about thaU
A. Gentlemen of the jury, it was a car parked there on the
south side of Park Avenue right in front of where this child
was knocked down or where this child ran into the truck. It
was a car parked.
I

1

i

.

By a Juror:!
Q. Only one!
A. It was one west of where the child was-where the accident occurred and down close to the corner of Lombardy
Street ·it was another car, but it was a good va-page 182 f cant snace between this car and the other car.
Q. Only one parked in front of the home?
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A. Well, approximately right in front of the home.

By Mr. Sands:
Q. Were there any other cars-A. West of that.
Q. Between that and the corner.
recollection-

Have you any direct

Mr. Parrish: Which corner?
Mr. Sands: Vine Street.
Q. Was there only one car?
A. I couldn't say more than one, but I know it was one.
· Q. You had gone into Jones' and picked up your laundry?
A. Yes.
Q. And crossed the street and you know there was one?
A. Yes.
Q. .And that car was where with respect to where the child
was struck! Was the child struck between the fender of that
car and Lombardy Street Y 1/vas that correct Y
A. Yes, between this car-right in front of this car that she
was knocked down.
Q. Can you make a diagram to show the best you can what
you mean and show them where the child was found Y
A. I think I m3:rked a dot on a piece of paper this morning, bu~ I will be glad to draw it for you. Take
page 183 ~ this as Park Avenue; this avenue kind of has a
little offset here. Here is the car that was about
at the child's home. The child came down here, came around
like that. This gentleman came down the street. I was over
here. Now the best I could get it would be that this child was
hit right practically in front of this parked car because I
picked the child up here right at the edge of the curb, which
I could touch the curb with my hand when I picked the child
up. I mean she was in a crouched position like this. I caught
lwr up und~r her waist and held her in my arms and Mr.
Bradshaw came to me and opened his car door and I sat in
it, holding the child in my arins. So far as to where it was
I can clearlv state it was right in front of this car or ahead
possibly a few feet that the accident occurred.
Q. Now do you recollect how far it was Mr. Bradshaw was
down tl1e street; how far he had to walk back?
A. He didn't have to walk very far back because as soon
as the accident occurred he pulled around to the curb and
stopped the car and got out. By the time I could get out of
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my car and get to the child he was getting out and coming
around behind the car to the child, too.
Q. Did you put the child in Mr. Bradshaw's car!
A. Yes, sir. He assisted in taking it to the hospital.
Q. Now there was one car down near the corpage 184 ~ ner?
A. Yes, sir.
Q. That was some distance below¥
A. Oh, yes, sir.
CROSS EXAMilfATION..
By Mr~ Butcher:
.
Q. Mr. Nuckols, you testified at another trial of this same
case, did you not y
A. Yes, sir:.
Q. At the last trial that was had ,were you not asked this
question: "Do you recollect or recall as to whether or not
there were o'ther parked cars on that side of the streeU' 7
and then you/ answered: "Yes, sir, it was a parked car over
there, but to give you 1the place it was parked is something
I couldn't tell yon.'' Did yon not make that answer at the
first trial?
A. I probably did, but I came back there with Mr. Bradshaw and thi car was lstill parked there that same day.
Q. It may 111ave been another car, may it noU What kind
of car was it that was\ parked there before you went to the
hospital?
1
A. A. blaclf sed:1n or co.ach.
Q. Did yolil notice tlie license number Y
A. No, I didn't tak~ the license number.
Q. Then you don't know whether when you came back it
~as the s~me car parked thereY
page 185 ~ A. It CO\lld have been changed.
Q. Could have been a different carf
I
.
A• Y
. eS• I
Q. Is your answer to Mr. Sands' question just now that
there was a car parked on the south side of the street based
on what youi saw whet). you got back from the hospital!
A. No, sir.
Q. At the former tr~al were you not asked this question :
"You know there was a car west of you when you came out
of there Y" Answer: ,"It was a car west of me on the east
side -of Park Avenue.':' Question: '' To the west of you on
the south side of Park .A.venue, is that what you mean!'' to
I

!

/

1

I

I

I

I

I
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which you answered: ''I meant to say the south side of Park
on the· odd side of the street.'' Were those not correct questions and answers that were asked you and didn't you give
those answers to them f
A. You asked me whether cars parked 011 the south side
of Park Avenue and I said yes.
Q. Didn't you say also you didn't know where they were;
for the life of you, you couldn't tell where they were 7
A. I know where I picked the child up.
Q. Didn't- you say this at the former trial: "Yes, sir, it
was a parked car over there, but to give you the place it was
parked is something· I couldn't tell you'' 7
A. I can tell approximately where the car was
pag·e 186 } parked, but you asked me in length of feet or
inches. I didn't go there and measure it.
Q. You were asked the same question at the last trial you
were asked today and why didn't you make that answer at
the last trial Y
A. I probably made that answer, hut I understood you to
ask me the feet or inches or could I desig11ate the exact spot.
I could say where the car was parked approximately, but
conldn 't say the feet or inches today.
Q. I am not asking yon about feet or inches and neither
was reference made to it at the nrst trial. You were asked:
'' Do yon recollect or recall as to whether or not there were
other parked cars on that side of the street"? That doesn't
have anything to do with the feet and inches. To which yon
answered: "Yes, sir, it was a parked car over there, but to
give you the place it was parked is something I couldn't tell
you." Didn't you make that statement at the former trial?
A. I did and I couldn't tell vou that now as far as that
is concerned about feet aud inches.
Q. I am not talkirig about feet or inches. Do you know
where it was parked?
A. It was parked approximately in front of this lady's
home, this lady here; approximately right in front of her
home.
page 187 } Q. Why do you answer differently today?
A. I misunderstood your question before.
Q. I don't see how you could because it was Mr. Sands'
question.
A. Well, either one.
Q. Yon say you say the same thing today?
Mr. Sands: VVhy don't you read the whole of it?
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Mr. Butcher: I have a right to read what part I want to
You can take the witness when you want to.
I

I

Q. '' You know there was a car west of you when you came
out of there1~' You w~re asked that question on cross examination by 1Mr. Sand~, not by me, and you answered: "It
was a car west of me on the east side of l:'ark Avenue.'' and
then you were asked another question: '' To the west of you
on the south side of Park Avenue, is that what you mean Y''
''I meant to say the sduth side of Park on the odd side of
the street.'' !Did you n6t make those answers to those questions¥
.
A. Yes, sir~
Q. Then this question: '' But there were no parked cars
on the south /side down towards the drug store .at all; that
was clear down there
A. Clear dbwn to the corner. It was one at the corner.
]Q. You a~swered: ''Yes, that was pretty clear
pa.ge 188 ~ because right there is where this gentleman
s~opped his! tmck, clear enough to run in there
and stop.'' Did you make that answer to that question Y
A. Yes, it was plenti of room for him to stop all right.
Q. How is it you see:tn to have a. better and more concrete
recollection of these parked cars todav than you had three
months ago or in March 1
..
A. Well, this is the aecond time I have been here. I was
a little excited when you asked me those questions before.
Q. Have you talked to Mr. Sands or anybody else about
this accident since the last trial Y
A. I haven't conferred with Mr. Sands as regards the accident. I have seen Mr. Sands, but I have no inducement
from Mr. Sa"Qds in regard to his questions.
Q. I haven!t said you had any inducement from Mr. Sands
as to his que~tions. I i am just asking you if you talked to
him before going on the stand. Have you talked to Mr.
Sands about the locatibn of any parked cars on the 'south
side of the street?
A. I told bun where ~he parked cars were as far as I knew.
Q. YOU were in my office this morning• and read your testimony that was givenlat the last trial, were you not?
A. I did.
Q. When ~ou got th ough reading it I asked you: "That
·
i~ recor~edj co!rectly and that is the way it happage 189 ~ pened, d1d~'t 1U"
: .·
: A. Yes, sir.
I

I

j

f,'

1

I

I

I

I
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Q. y OU said: '' That is right.'' Did you mention to me
this morning anything about a car being parked where you
now say it was parked?
A. I said the car was parked there on the paper.
Q. You said on the other side of the street, but where for
the life of you you couldn't tell, and now you are attempting
to say it was parked at a definite point 7
A. It was parked pretty close to where the child w~s hit;
whether at the corner or near the corner, the child was
knocked down in ·front of the car.
·
Q. Didn't you testify this morning the first thing you knew
of the actual hitting was when. you heard the thud?
A. I did..
Q. Then you didn't see the child hit t
A. I didn't see her hit, no.
Q. So you don't know where she was hit,
A. I know where I picked her up.
RE-DIRECT EXAMINATION.
I

By Mr. Sands:
Q. Now, Mr. Nuckols, in point of fact the question that I
.:asked you just now I asked you to your best recollection at
the other trial t
A. Yes, sir.
page 190 t Q. And I ask whether this isn't what Mr.
Butcher was reading from page 42-I will read
it in full. The question was asked you: "Do you recollect
or reGall as to whether or not there were other parked cars
on that side of the streetP' "Yes, sir, it was a parked car
over there, but to give you the place it was. parked is something I couldn't tell you.". "Do you know it was parked-"
''I couldn't tell you exactly where, the distance or exactly what house it was in front of. At that particular time it
was so much excitement I didn't notice and measure off
parked cars or anything else. I did the best I thought to take
the child to· the hospital.'' Then the question was asked you.:
"Do you recall when you went over to Mrs. Jones' was there
a parked car that you passed in front ofY" That is when
you went over to Mrs. Jones' over in front of the Rudd property where your car was, and your answer was: ''Yes, sir,
it was a parked car there, but I didn't-I went in front of that
parked car, but I couldn't tell exactly where it was. It might
bave been the distance of a whole home from that.''
·

122

Su.preme Court of Appeals of Virginia.

.

I .

T. J. Nitckols.

·

A. Yes.
]
Q. "Th~t is, from t~e Jones' home1" "Yes, sir.. " Now
the only time! I asked you anything about this or have seen
y~:m, except y0ur coming by and asking me whether I couldn't
keep you f~om losing a whole day and I notified
pag~ 191 ~ :M)r. Butcher, was when I asked you this question
tliat I asked you.. Is that right t
A.. I made /that about as clear as I could make it.
Q. And ac~ording toJ your recollection and your memory
that is a true statement of what actually happened?
I
A. A.s far as
I knoW;,! yes.
Q. How lo~g have you been traveling up in that neighborhood 1
j
A. For ab<t>ut thirty years.
Q. You haie been with your laundryA. I have een with .the laundry twenty-fl.ye years the. 1st
of this September.
Q. How often do you go over that part of Park A.venue!
A. I go up and downj that street twice and sometimes three
and four timrs a day; 1average twice every day.
Q. And you know itlwelU
A. I know it very well.
Q. Will YOrU please state as to whether or not there has
been a reduction· of the speed limit on that street since this
accident¥
A. It has been since this accident, signs put up 15 miles
an hour.
I
·
I

b,

I

I

j

I

RE-CR(i)SS F.,xA.lVITNATION.

By Mr. Butiker:
I
.
.
Q. I want to ask you just what :Mr. Sands asked you because I tHink maybe the jury might not have
page 192 ~ ~eard you. j ~ read you th~ a1;swer that you made
t;o the question: "Yes, sir, 1t was a parked car
over there, qut to giv~ you the place it was parked is something I couldn't tell you.'' and·you said you did answer that.
Then the ne~t questioµ: "Do you know it was parked;..._',.
to which you answered: "I couldn't tell you exactly where,
the· distance or exactl7 what house it was in front of. At
that particular time it ras so much excitement I didn't notice
or measure dff parked cars or anything else.''
·
A. I didn ,:t measure it at all.
·
Q. '' I did the best I thought to take the child to the hospital.'' Now :Mrs. J ohes' house is 1611, isn't it Y
I

I

1

1

I
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A. Yes, sir.
Q. And you were coming· from that?
A. Yes, sir.·
Q. When you crossed the street t
A. Yes, sir.
Q. And you say you crossed in front of a parked car f
A. Yes, sir.
Q. So that car could have been down towards Mrs. Jones'
house, couldn't it Y
A. It wasn't right at Mrs. Jones' house, though, I don't ·
think because my car was up just a fraction above the direct
line of across the street from Mrs. Jones' I could have gone
diagonally across the street to my car.
page 193 ~ Q. Of course, there is another house in between
Mrs. Jones' and the place where this child lived f
.A. Yes, sir, I kno,v that.
Q. This morning you said you crossed the street from the
south to the north and there was nothing to obstruct your
view to the west t ·
A. It wasn't.
Q. You looked to the west and there was nothing to keep
you from seeing up there?
A. No, sir.
Witness stood aside.
page 194 ~

L ..Q . .ABERNATHY,
a witness introduced in behalf of the defendants,
being :first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Sands:
.
Q. Mr. Abernathy, will you please state as to where you
work?
A. Universal Motor Company.
Q. How long have you worked there?
A. Going on· three years.
Q. Does it come under your duty to do the inspecting for
the American Tobacco Company in servicing their cars?
A. Yes, sir.
Q. Will you please state as to the subject of inspections as
to how and when they are made?
A. Well, the inspection· on the cars, especially new cars it
is a three hundred mile inspection and then a thousand mile
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inspection, a two thousand mile inspection and a six thousand
mile inspection.
[
Q. Will yoµ. please ~ook at these two pictures and state
whether you know that car and, if so, what car it is?
A. This is /the same car Mr. Bradshaw was driving, the
American Tdbacco C01;npany car.
Q. Do you! know th~ history of that car; whose car it
was!
I
·
A. Whose it was Y
·
page 195 ~ Q. Yes. , mean as to what connection, if any,
Mr. Bradshaw had with the car.
A. Well, he had full charge of it for the American Tobacco Company.
Q. Did vou sell that ·car or take it in Y
A. He traded it in oh another car.
Q. Who has it now?
A. Mr. Georg·e Jones; right next door to us. He bought
/
·I
the car.
Q. Do you know wh~ther your attention was called to the
fact of that
being iujured in March of last year!
A. Yes.
Q. Will you please tqll the gentlemen of the jury what was
the injury to that cart!
A. The right-hand sprt of tµe fender say approximately
a foot and a: half fro~ the back end. of the fender1

f

I

!

I

\car
j

j

·

·

1

1

The Court: Talk louder.
Q. Rear end of what Y
·
A. Rear encl of the fender, the skirt of it was bent in just
a little bit, knocked in, and the mirror--right side mirror
was broken off.
Q. What did you do to the fender!
A. I pulled it out with mv hands. We didn't have a mirror
ih stock ai that time .and later ordered him one
page 196 ~ and. later ~ put the mirror on.
.
Q. I hantl you this pa per and ask you to state
as to wheth~r or not ~hat paper represents the bill and the
total bill for/ the repairs made on that car as of that time?
A. Yes, sir. Of course, this wasn't made at the time this
happened, but this was ordered and was put on afterwards.
Q. As soon as you g;ot it Y
A. Yes, sir. This L think was on the following Saturday
I put it on.
:
'·
Q. What was the total of the bill?
1

1

1

I

I

I
I

I
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A. I didn't make any charge for anything except the
mirror.
Q. What was that Y
A. Three something, I think,. for the mirror.
Q. Three dollars aµd some cents T
A. As well as I remember. I never looked at the figures
on t;here.
1
Q. What was the condition of that car at that time Y
A. In good shape.
Q. Now, Mr. Abernathy, will you please state as to whether
or not you have .taken any measurements in regard to this
car and will you tell the jury the ·measurements as follows :
what is the distance from the seat when sitting in the seat
of this car to the ground Y
A. 28 inches.
Q. What is 28 inches?
page 197 ~ A. When the door opensQ. For instance, as you sit down here?
A. Yes, from here down to the ground.
Q. That is 28 inches?
A. Yes.
Q. What is the width of the car Y
A. To be exact, I think it is about 68 inches.
Q. The width of the car all the way across Y
A. Full across.
Q. 68 inches.
· A. Yes, sir.
Q·. In other words, 5 feetA. 5 feet 8 inches.
Q. Do you know the distance from the opening of that
door to -the front of the car f
A. No, sir, I don't know. exactly, but I think approximately
around 3% feet.
Q. What is the width of the seat?
A. It is a bucket seat in there, two seats. It is not made
all in one seat.
Q. Explain to the jury what you mean by bucket seats t
A. Two individual seats.
Q. You can throw one back or push it that way Y
A. Yes, sir.
Q. Will you please state as to the line o~ vision
page 198 }- if you have-assuming you are sitting in the
driver's seat there, can yon see the ground over
'On the other side 7
A. Not close to the ·car. I would say you could see the
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·

ground possiqly if yo1:1 ]raised up and looked over there, but
you would have to raise up pretty good.
Mr. Parrish: No qu~stions.
· Witness stood aside.11

'

Mr. Sands J It is a tipulation of counsel that was taken
at the last trialI
Mr. Parrish: The evidence was that the hood was approximately 3 feet hig-h and: the elevation of the curb a little less
than a foot and the child 58 inches high.
Mr. Sands: I believ¢ there were several papers or plat..c:;
introduced that were not formally identified and with the
permission of counsel tr would like to have them identified
now.
I

1

of

Note: Photograph
street filed and marked Exhibit
"A"; automobile repair order filed and marked Exhibit
''B''; two photographs of automobile filed and marked Exhibits '' D" a:11d "E" ; ~ketch drawn by witness Nuckols filed
and marked Exhibit '' F ''.

~

I Mr. Sanls: I would like to read by stipulation of counsel here the testimonv of an absent
witness-Weldon Price.
·
Mr. Butcher: It is stipulated this is a colored man who
testified at the former ~rial and who, if present today, would
testify according to what Mr. Sands is g-oing to read.
page 199

1

Note:

Teltimonv
:

•

•·

J
I

:

Weldon Price read as follows :
•

I

WELDON PRICE (col.)
a witness introduced in behalf of the defenclants, being first
duly sworn. testified
follows :
.

as
I
I

DIRECT· EXAMINATION.

Bv Mr. Sant: · · /
· ·
.Q. Will you please state your name Y
A. Weldon Price.
Q. And your age is what¥
A. Thirtv-:-one.
'
Q. And y9u live where?
A. 1407 West Clav.
1

I

I

.
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Q. For whom do you work?
A. Miss Virginia Lewis.
Q. Miss Virginia Lewis operates a boarding house and
restaurant?
~·
page 200 ~ A. At 400 North Lombardy.
Q. ·wm you please state how long you have
worked for Miss Lewis?
A. About eight and a half years now.
Q. Do you recall an accident having happened in that
neighborhood last spring: around about March when a little
girl was hurt Y
·
A. Yes, sir.
Q. Will you please tell the gentlemen of the jury what you
knew about it at the time and what vou recollect about it
now?
..
A. Well, I heard the noise out on the street and I raised
the window and tried .to see what happened, which we always do whenever they have an accident on the corner, and
I looked up the ·street and I dicln 't get there quite time
enough to see it when it l1it, but got there in time enough
to see the driver and l\fr. Nuckols putting the little girl in
the car and carrJrin~· her to the hospital around the corner.
Q. Now will you please stand here and show the gentlemen of the jury on this plaf-this right over here jg the
drug store?
·
A. Yes, sir.
Q. Now immediately across from the store-whereabouts
is Miss Lewis' home t Hore is Vine Street and
page 201 ~ here · is Lombardy Street and here is the drug
store.
A. Here is Miss Lewis' rfo;ht there (indicating).
Q. Make a mark ·where it is.
A. It is riirht on the corner.
Q. Now Miss Lewis' home i!=; 400 North Lombardv and
that house runs back some distance, does it not, on the block Y
· A. Yes, sir.
Q. And then next to Miss Lewis' house do you know who
lives there?
A. Mr. and Mrs. Richardson.
Q. Mr. and Mrs. Archie Richardson?
A. Yes, sir.
Q. Now do you happen to know who lives next door to
.,them?
A. I really don't know those people.
Q. Do you know where Dr. Rudd lives?
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A. Yes, sir!
I
Q. ,vhere does he live y
A. I think ~e lives n~xt door to those people that live next
door to the R1chardso11s.
Q. Now do :you recoliect these houses or are you familiar
.with those houses built caterbias down this street here on
·
the opposite sideY
A. Yes, sir.
,
Q. Now do you kno'f where Mrs. Williams lives?
A. She l~ves next door-the house next 4oor
page 202 ~ to-it is a )Ragland ancl Jones-she lives third
dbor from the Jones'.
Q. This on~ 1611 is lthe Jones house and next to that is
the Hobson ]fouse, isn't it?
1

A. Yes, sirt
I
Q. I will write the word Hobson in there. Now the next
is the Williams house right there, isn't it,
,
A. Yes, sir.
·
Q. Now this house 1609 do you happen to know who live~
fuereT
·
A. The Ra~lands.
.
.
Q. Now w~ereaboutsJ m reference to your lot did you see
that; from tlie window upstairs or where f
A. F"rom the side window on Park Avenue.
Q. Was th~t opposit~ the Ragland house or where T
A. It was not exactly opposite, but it was almost; about
one house difference.
, Q. Now will you tell the gentlemen of the jury the best
of your recollection where you saw them pick up that ~ttle
child; in front of which one of those houses Y
A. J·ust abput in f-romt of 1611, MrR. Jones' house, in front
of the Hobson car.
I
Q. In front of the Hobson _.caT?
A. Yes, sir.
Q. And voh sav the Hobson lived next door!
A. But the car"' was parked in front of 1611.
1
Q. ·n was in front of 1611 Y
page 203 ~ A. Yes, sir.
Q. In front of this ·house right here (indicating )'I
A. Yes, sir.
Q. Down •!in the gutter?
A . Y es, sir.
Q. Now th~ Hobson house is 1613. How do you .know that
it was the :s;obson iCarjthat was parked in front of 1611 !
1

·1·

1

j

i

1

I

1

!

I

Am. ~ol?ac~o C~.

JP.~~, ~t al., y. C. H~~r~o_~? etc.
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A. Well, I 'Yashed. it two_ o~ t4r.e~ tu,µ,e~. ~or Mrs. Hobson
and then I work up t~~re and. I know i~ when I see it. ·
Q. What make car is iU What col~rt · ·
·
.A.. It was a bro,~n car, but sJ+e h~s g9tten a ne~ gr,~y c_ar,
but that was a brown car.
·
Q,. At the time· you wen~ to the ~inc'J.o~y th~ ~<?~~9n ~ar
was parked in front of 1611?
··
·
A. Yes, sir.
Q. And that was the car you identified Y
A. Yes, sir.
·
Q. Do you recollect whether there were any other cars
over there!
A. It w~s two mor.e; th:i;e.e altqge~e:r.
Q. Farther up the street?
A. Yes, sir; parked in front of one anothei:.
Q. Can you tell the gentlem~ll 9f the jµry th~ best of your
recollection where that child was picked Jlp ¥ This "is the
curb line·
· ·· · ·
~

rr'he Gq1:J.rt; !:p~er~ jsn 't ~IlY q!J~stj.on abput
where the child was picked up; tli~re isn't ··any
conflict in the evidep.~~- The defend~pt. te~tiµed· · :ex~~tly
where it was and there isn't any conflict in it ..
i.~ j:µ.~t
simply corroboration of an established fact .
.. _Mr. ~and~: If it ·js ~dµtlpted as ~!l est~pli~p~d !~ct, t}lat
1s all right. Do you ~11 a(µb.1t tlie c}nld was fo~nd :r1gpt pere
(indicating) Y
The Court: There is no ~omiict betw.e~n the test~ony
of the defendant and the testimony pf .th~ -P1~Jntiff. · l\fr. Sands : Mr. Br.adsh}}~w said he kn~w appro_;~)D-~t~Jy
where it was, but didn't recollect the parti~1;1lar house.
·
page 204

r~s.

Where do you say the child was wh~D _you ,saw it p~~ked
Vvas it east or _we~t _of th_e· Ho bsop. c~r? ·
V{est or east 7
·
Yes. Closer to Lombardy than the Hobs.on .~art
Yes, sir, that is -right ; ~loser.
·
- ·
Q. How far from the Hobsori car would you say .that qhild
was¥
.. , ·
A. I would sav about 4 or 5 feet.
Q. 4 or 5 f eef west?
·Q.
up?
A.
Q.
A..

Mr. Parrish: East, he said.
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,

I

, A. East of the Hobson ear.
Then was the child in the street or on the
c-µrb or wh~re when you saw it t
A. She was in Mr. Nuckols' and the driver,.s arms; they
were carrying her to the car, putting her in the oa.r .
. Q. And'they were bdth of them-had they gotten away or
standing· there f
A. N 0 1 they were eafryjng- her to the car.
page 205

t [Q.

I

·

CROSS EXAMINATION.
I

By Mr. Parrish:
Q. You say, this ,froµi the side window of Miss Lewis'
1

homeY

A.
Q.
A.
Q.

I

I

Yes, shr.

You· didnrt come outside f
Afterwards.
Before /the child ;was moved f
A. No, sir.I I watched. them carry it around the corner.
Q. You didn't come outside before the car had been moved f
A. No, sir.
Q. That window is parallel with the street in that house
there, isn't it 1
A. Yes, sir.
:
Q~ And Y?U can't se~ but so far up the street, can you Y
A. Yes, sir, you can see all the way up as far as Allen
Avenue.
j
Q. As far as Allen 1\.venue T
I A. Yes. ~ir.
page 206} Q. Out· Qf that side windowf
1

I

I

i

A. Yes, sir.
Q. The window that' is parf_Lllel to the streetf
I

A. Yes, you -can.
.
Q. And Allen Avenue is 300 yards up the street, isn't it,
at least; maybe more?
A. Yes, sir.
Q. What other cars were parked along there besides lVfr .
1

j

. Robson's car?
A. 1t was two cars, but I don't know who th~y belonged to.
Q. Two cars altogether?
A. It was three altqgcther.
Q. Three altogether 1
A. Yes, sir.
Q. Where ·were t11e other cars parked t
1

I

i
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A. One right behind the other, say about a car length behhld; might be a little close;r.
Q. Where was the otheT car parked, the third one Y
A. Up the street. It was about· 15 or 20 feet from the
corner- of Vine, almost in front of Bishop Denny's house,
I think.
.
Q. And the Hobson car was parked in front of 1611 i
A. Yes, sir.
Q. So if a man came out of the porch of 1611 and walked
straight across, he would have to walk through
page 207 ~ the car if he went straight without turning!·
A. Well, it was parked right there.
Q..A man couldn't have gone straight out of 1611 and
gone across the street 1
A. Without getting out of the way of it.
Q. And a second ear parked a. car length behind that one?
A. ,Just about, approximately.
Q. And a car is 15 feet long. That would have made that
car also parked about in front of the lot 1.613, wouldn't it?
Those lots a.re 25 feet along there. Is that righ~Y
A. That is about it.
Q. So there wasn't any car parked at all in front of 1615.
Yon said this third ca.r was parked up at 1619·; is that right i
A. I didn't say exactly what door tha.t was parked in front
of.
Q. That is what you said. Did you mean that or mean
parked somewhere else 1
A. It was three cars parked along· there, one right behind
the other.
Q. You fixed two of them, one at 1611 and one at 1613.
Now was the last one parkeel up at 1619 like you said or
parked in front of 1615· or 16171
A. If was almost up to Bishop Denny's.
Q. And that is 1619, at the end of the corner, isn't iU
A. I don't know what number his house is.
page 208 r Q. Assume it is 1619; so that in the distance
from 1613 back to the corner at Bi~hop Denny's,
which that map shows is 158 feet, the only thing was one
more car parked in front. of Bishop Denny's, that third car',
and nothing else in between there?
-

Mr. Sand~ : ·what do you meant
Mr. Parrish : Between that and the car parked in front
of 1613.

I
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Q. That is; what you: said, isn't it t
A. What 1: said was'.what I meant to say.
Q. And you stick to it, don't you y
A. Yes, sir.
I

RE-DIRECT EXAMINATION.
I

By Mr. Sands:
·Q. You made no measurements at all Y You didn't go back
and take any measurements'
A. No, sir.
i
'

I

I

I

Mr. Parrish: I obj:ect to the leading form of the question.
]\fr. Sands:: That is just to clear up a matter you tried
to definitely rfix.
Mr. Parrish: He testified clearly.
I

I

i

1

·

By Mr. Sands:
I
Q. Did yon or not ake any measurements as to those
cars!
·
A.. No, sir.
page 209 r Q. But yjou are positive there were three cars
,arked between the Ragland property and Vine
•Street?
A. Three cars altogether.
r ·

I

l
I

]

· The Court]: He

hasi testified as to that.

Witness stood aside J

I·

I

i... vt~: At: this time the court adjourned until ten o'clock
A. M. tomorrow, May 126, 1942.
.
j

page 210 ~

May 26, 1942.

CHARLES H. FLEET
being recalled to the siand in behalf of the defendants, testi.
.
fied as follows :
I

•

DIREbT EXAMINATION.
•

1

By Mr. Sands:
Q. Mr. Fleet, will Y?U please look at this plat-you qualified yesterday that you were an engineer!
I

I

'
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A.. Yes, sir.
Q. Will you please look at this sketch and state to the
jury the driving space on the two lanes going east and west
between-take -it, for instance, between those houses 1609
up to 1619?
A. This line drawn through Park Avenue on the blueprint
is simply a line drawn in the center of the 'driving space between curbs and the distance on each side of that is the
<lriving space, I would .suppose, or is intended to show the
width of the westbound driving space and the width of the
eastbound driving space. Now at Vine Street it is 17.42;
that is a little .less than 17% feet. Opposite 1615 it is 17.68;
that would be 17 feet 8 inches on each side.
Q. 17 feet 8 inches?
·
A. Yes. .6~ would be very close to 8 inches.
page 211} Then at 1611. it is 17.85; that would ·be 17 feet 10
inches. Down at 1605 it is 18 .feet almost 1 inch.
In other words, the street widens a little bit as you go to
the east.
Q. At 1613 what is it?
A. Approximately 17 feet 10 inches or .85.
Q. Now it has been testified in this case at the time of
this accident that there were cars on the south side between
1611 a.nd Vine Street, testified by one witness that there
were cars at 1611 and 1613, possibly 1615, one across the
-street over there in front of 1614, his truck being parked
over there. Assuming the correctness of the fact that there
were cars parked along that line there from 1611 to 1615
or any portion of it, what would be the driving space left
on the eastbound lane from your knowledge!
A. I have measured a number of cars parked against curbs
and a car up against a curb occupies 6 feet and that is about
as little as can be had, usually it is a little more than that,
.and probably the average would be 6% feet that a car would
occupy, and if you assume that we :fi~ure 18 feet driving
space there, that would be about 12 feet. Now a person
<could not driveMr. Parrish: If Your Honor please, I object. To begin
with, I think the qu,estion is objectionable bepage 212 ~ ca.use we don't need a surveyor to make simple
arithmetical ·calculations involving only 6 and 18
feet and as to .what a person can do after taking· off 6 feet
and leaving 12 feet I submit is not a matfor of expert testimony.
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I

.

The Court : I think that is true.
· 1\fr. Sands: I The queStion is this. You object to it on the
ground· of it not being ~n expert question 1
Mr. Butchef: We obJect to the answer and not the quesI
!
tion.

Mr. Sands:i Read

tht question.

( Question read as follows)
'

I

I

I

Q. Now it has been :testified in this case at the time of
this accident that thei,e were cars on the south side between 1611 and Vine $treet, testified by one witness that
there were cars at 1611 and 1613, }Jossibly .1615, one across
the street over there in !front of 1614, his truck being parked
.over there. Assuming· the correctness of the fact that there
were -cars parked along that line there · from 1611 to 1615
or any portion of it, what would be the driving· space left
on the eastbound lane ~rom your knowledge f
I

I

Mr. Sands: At that point.
Mr. Butcher: He answered that.
· page 213 ~ The Witness: I had not yet.
Mr. Butcher: I thought you did. I beg your
pardon, sir.
Mr. Sands: Read his answer.
I

Note : Answer read.
Mr. Parrish : I think he has answered enough.
Mr. Sands: You obj~ct to the continuation of the answer,
but don't object to the ;answer as given Y
1\fr. Parrish: That is right.
By Mr. Sands:·
Q. Do you know the avera~e width of a carf
A. 6 f eet-'about 6 feet.
Q. I believe you took this picture, did you· not, Exhibit

"A"?
A. Yes, sir, I did.
Q. Will yoi;i please st,ate to the jury where you were standing ·when you took that picture¥ Show them on ·the map.
A. I was in 'front of: this garag·e on the ~orthern side of
Park Avenue, the garage in the rear of No. 400 Lombardy
Street, pointing the ca;mera in a westerly direction.
Q. Now will you state where that first car is 1
I
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Mr. Parrish: If Your Honor please, we object to the location of the c.ars as shown in the photograph since it appears
the photograph was taken a year or more followpage 214 ~ ing the a.ccident, and when offered it wa.s understood it was to be offered only for the purpose
of showing the street.
Tlhe Court: I have already sustained that .objection on
yesterday. The jury wiU ·consider the picture for the purpose of the street alone and not the location of the cars be..:.
<muse the photograph wa.s taken a year afterwards.
.
Mr. Sands: Do you object to him showing the loca-.
tion of that particular car as shown in the photograph i.f
that car is shown to be where the evidence placed this car
which the witness testified to?
.
The Court: You can introduce testimony showing the
position of the automobile a.t the time of the accident and I
think that has alrcadv been introduc.ed.
Mr. Sands: But v~u don't desire I should show the location in the photogr.aph as being that identical location as
brought out in the testimony on yesterday·¥
Mr. Butcher: If Your Honor please, in trying a law suit
a person ·cannot plaee a car on the spot where
page 215 ~ he wants thr. ear to be placed and take a picture
of it. We could have done tl1at as well as Mr.
Sands. We could have taken the picture of an empty street.
Mr. Sands: Of course, you would have that privilege and
I would make no objection.
The Court: The gentlemen of the jury have imaginations.
You have introduced evidence showing the location of the
automobile at the time of the accident and they can place
that location and thev will ignore the cars that are shown
in this picture and tlie jury
abide by the evidence.

will

By Mr. Sands:
Q. Now, Mr. Fleet, ·will you plea~e testify as to whether
you made an observation from Vine Street to see as to
whether: or not in a position on Yine Rtreet with cars parked
along Park Avenue, in acPordance with the testimony which
was given here on yesterday-you were present in the trial
of the case-as to ,vhether or not t11e view of one coming
down in an automobile would be blocked so they couldn't
see an object or child coming out, say, from 161.5 Park Avenue?
Mr. Parrish:

If Your Honor please, we object to any
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Pllrt of Je question being answered except
page 216 ~ w:hether or not this witness made the observation. Thati probably is not objectionable, but as
to the result [lof his observation we submit it is and we have
to object.
The Court:: . One pfrson might observe it and another
would not. A.sk Mr. ~leet if he could.
Mr. Sands; I would like to request at this time and believe the jucy ought to have the opportunity of having a
view of the premises at that point.
Mr. Butch~r: We don't have any objection.
Mr. Parrish: We ~ill concu~ in that request.
The Court: No, yotj. have photographs here and the jury
- I expect every one 0£ them has :p~ssed ~y ~hat street time
after time. !They kno~v the condition ex1stmg there. Unless the jury wants to go there and.;view it. They indicated
they didn't want to. :
Mr. Sands: The defendants except.
I

j

•

I

By Mr. Sanc1s:
Q. Mr. Fleet, will YiOU please testify- as to whether you
have measured the height of the curb around from 1611 to
16157
A. I have.·
Q. On the :south side, I mean.
A. Yes, sir.
page 217 ~ Q. Will you please state as to what is the
hefa'ht of that curb?
A. The curb ....at the corner of Vine Stre.et is .6 of a foot;
that would be 7~.t1 inches, and the curb in front of 1613 is .65
of a foot, which would be 7% inches, almost 8 inches, not
quite.
:
·
.
Q. Do you know the :height of an automobile from the, seat
down to the ground 7
A. I have measured, numbers of them from the ceilingthe top of the car dow.n to the pavement.
Q. What is thaU
1

I

.

1

1

·

By Mr"" Parrish:
Q. Have you measured the height of the automobile involved in thfa collision or one like it Y
A. I don 'f know.
1

Mr. Parrish:

"\Ve object then, Your Honor~ until it is
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shown it is substantially like the one ~nvolved in the collision.
Mr. Sands: I c:m put Mr. Bradshaw on to identify the
height of it.
Mr. Parrish: I think we better have the exact height than
to have a witness not familiar with it testify.
M.r. Butcher: Do you know the height of this particular
car Y If you know the fact, we will agree to
page 218 } it.
By Mr. Sands:
Q. The question was as to the-objection was made as to
the height of the car. I am not concerned in this question
as to the width or height of your car, but I am asking to
direct your attention to the height of the ordinary automobile of. the average and universal standard, as far as they
run standard, such as woidd necessarily be or most probably
be involved in that group of cars on the south side as testi. :fled there. What would be the average height of an ordinary
coupef
Mr. Butcher: We object.
The Court: Go ahead, Mr. Fleet.

A. From 5.55 to 5.75 feet high.
CROSS' EXAMINATION.
By Mr. Parrish:
Q. Mr. Fleet, did you take any other photographs of Park
Avenue between Lombardv and Vine?
A. I think I did.
.
Q. Did you take any around Vine Street looking east?
A. Yes.
Q. Do you mind producing those Y
A. They didn't come out so good, if I remember correctly,
and I don't think I made any prints of them.
Q. Good for who ; for Mr. Sands' side or the plaintiff's
side7
page 219 ~ A. Good for anybody to see what it was. The
·
picture itself didn't come out as· it should have
and I never went back up there.
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By Mr.

Sands:
Q. You ca~ testify ~s to from where you were looking
when yon itook your photogTaphs and the vision you saw
there would be a ·subjeJt of evidence.
·
.

.

.

1

I

Mr..'Butcher:

We object to anything· Mr. Fleet saw there.
Mr. Sands :1 If he by!chance made one blurred picture you
seem to make some pleasant argument about that and all I
ask yo1,1 to do if you want to find out what was there he
can answer anything you ask him on that, I imagine.
Mr. Butcher: The question is not what Mr. Fleet saw,
but what M:r. Bradshaw failed to sec.
I

By Mr. Sands:
.
·
'~Q.. was there anything in this picture--how many pictures
did you take up there T
· A. I think II took three; three different views.
Q. And one is that ohe and then this picture.
I

page 220

.

IMr. SanJs : Do yOn want to introduce that¥

~

1Mr. Parrish: . You have already introduced one
just like it.!
.
Mr. Sands: No, this is ;a different picture.

Q. You took that one also, dicln 't you f
A. Yes.
·
Q. Is that the same print?
A. No, that is not the same picture. I show a. little farther towards Lombardv
.. Street in this one .
,

Note: Filkd
and mJrked
Exhibit '' G' 1•
,
I
Q. The thiid one wa~ looking down from Vine¥

A. Yes.
I ·
.
..
Q. Vv ould that Vme :Street· picture, which as you recollect
w:a~ bl~rred, show in Igoing through what your ordinary
I

..

I

V1SI0Il IS f

1

'

I

,

Mr. Parrish: You mean from what l)Oint the pfoture was
taken or the contents of the photograph
Mr. Sands: The vision he took tl1ere.
0
/

Q. Where did vou stand on Vine Street Y
"

i

·

T
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A. I was standing in approximately the position a car
would be in driving east on ·Park Avenue.
Q. Are you prepared to say. from that position as you took
that picture there that the vision was obscured when crossing
there if there were cars-and there were cars at that time;
these same cars were here on that dav?
page 221 ~ A. T11at is the only time I took any.
Q. Will you please state as to whether or not
your vision was such that you could see an object say anywhere from 58 inches or less on the sidewalk or in an alleyway from where you were standing 7
].\fr. Parrish: We object to that as inadmissible.
The Court: Can you answer that question t
The Witness: Yes, sir.
The Court : Go ahead.
:Mr. Butcher: If Your Honor, we object to that. What
has that to do with this case Y
The ·Court: Let him go ahead and answer it.
Mr. Butcher: I declare Mr. Sands is just wearing us down
to the point where we are letting eYidence in that has no
pa.rt in here.
Mr. Sands: I must take exception to that.
Mr. Butcher: I don't mean you are doing it intentionally.
The Court: Go ahead, Mr. Fleet.

By Mr. Sands:
Q. Could you sec objects clown there?
The Court: Go ahead and answer that.
Objects clown where?

]\fr. Parrisl1:

A. I took the picture for the sole purpose of showing the
view that a man would have driving down Park
page 222 ~ Avenue. There happened to be I think three
cars on the sou th side of Park AvenueThe Court: Just tell what your view was.
· A. (continued) The view was very much obscured of people on the sidewalk on the south side of Park A venue. .A.
man standing· on the sidewalk of average height, his head
would show above cars.
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RE·-CR(l)SS EXAMINATION.
I

I

By Mr. Parrish:
Q. ,vhen did you m~ke that view, Mr. Fleet?
A. I took it at the same time that I took these two and it
was the day of the dat~ on the map-the other map I made.
I can't recall exactly the date.
Q. Where rwere you Istandingt
.A. I was ~tanding i:µ the drivcway--standing right along
in here (indicating·) about the line of the sidewalk on the
west side of1Vine Street.
.
Q. Near the southwest corner Y
A. About the center of the eastbound traffic on Park Avenue.
.
Q. What objects wQre there in the way of automobiles
parked on the south srde of Park Avenue Y
A. There rere these three cars ancl trees down the edge
of the sidewalk along {he south side of Park.
Q. What men or children were on the sidewalk and where
were they 1when you tried to see them f
page 223 ~ . A. The s·ame men that show behind this car in
·this picture looking west.
Q. What house are/ those men in front of there in this
picture ' 'A' r y
I
, A. I would say 16rt.
·
Q. Did yon take an~ pictures or make any observations of
a car parked opposite: 1619 and no other cars parked until
at least 1613 with a child on the sidewalk to see wheth'er yon
could see the child the;re on the sidewalk or coming out into
the street Y
,
A. We di~n 't place any cars.· I just took the picture as
they were "then. I wa~ there.
,
,
Q. The ca rs, in othrr words, had already been placed by
somebody fo r your convenience when you made the observa1
tioo!
A. No, they just happened to be there. They didn't know
I was going to be there.
Q. You don't know ;Who placed the cars 7
A. I know nothing ,;tbout the cars.
Q. But three cars were placed.
A. Happened to be: there, that is all. It was just a happen so..
I

1

!

1

I

I

·

I

I

:

.

By a Juror:
;
.
Q. Mr. Fleet, you testified there that the same view of men

'
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or whoever were there when you took your picture
page 224 } looking west. .How did they happen to be stand7
ing in the same position 7 It must have taken
you sometime to go up the block.
A. They were discussing something· pertaining to this
case. It was Mr. Sands and Mr. Bradshaw and ,another
gentleman, and I went on and took these pictures while they
were talking.
By Mr. Sands:
Q. The altitude of one standing taking a picture how would
that compare with a person sitting in a car 7
·
A. Approximately the same.
Witness stood aside.
Testimony concluded~
page 225}

INSTRUCTIONS GIVEN.

lnstntction No.

1.

The court instructs the jury that as a matter of law acts
of negligence if any such be established of which defendant
.Bradshaw may be guilty are to be considered also the acts
of negligence of the American Tobacco Company, Incorporated.

Instruction No. 2.
The court instructs the jury that should they believe from
the evidence that the defendant Bradshaw saw, or in the ex-ercise of ordinary care should have .seen, the plaintiff Caroline Harrison, in sufficient time to have stopped his car, or
turned to his left so as not to have struck the child, in the
exercise of, ordinary care, then the jury are instructed that
the said defendants had fi last clear chance to avoid striking
~md injuring the plaintiff ·Caroline Harrison, and the jury
should find their verdict for the plaintiffs.

Instruction No.

3.

The court instructs the jury that the infant for whose injuries damages are asked was nine years old at the time she
received the injuries complained of. Therefore, the· court
tells the jury that there is a presumption of law
page 226 ~ that the child cannot be guilty of negligence, and
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.
the· court, therefore, instructs the jury that if
yon believe frbm the evidence that the defendants were guilty
of any negligep.ce as de~ned in other instructions, that proximately caused: the injuries ~omplained of, and that the plaintiff, if it appear that the presumption of her incapability of
negligence has been rebutted, was without negligence on her
part, then the. jury must find their verdict for the plaintiffs.
I

!

Instruction No. 4.

The court Jstruots thl jury that the defendant J.P. Bradshaw, Jr., in bperating the car in question on Park Avenue,
was charged with the duty to exercise reasonable care and
diligence at all times, in order to discover the presence of
children in the street, or in such ·proximity to the street as
might cause him to apprehend, in the exercise of reasonable
care, that such child, ih the obedience of natural impulse,
characteristic of childr~n, might suddenly enter the street
in advance 0£ his appr0aching automobile, and thus subject
his or herself1 to peril or danger. And if you believe from a
preponderance of the evidence that the plaintiff, Caroline
Harrison, as the car approached the point of collision, was
in the street, or was in !Such proximity to the street that lier
probable appearance in the street might have
page 227 ~ been antici:tiated by the defendants, in the exerm;se of ordinary care, but that the defendants
failed to use ordinary ]care to discover her presence, or to
avoid injury to her or Ito provide for her safety should she
enter the street, then if you believe from the evidence that
the failure of J. P. Bradshaw, Jr., in any of these particulars, operated as the proximate cause of the injuries to Caroline Harrison, you should find for the plaintiffs.
I

I

I
I

1Jstroction No.

6.

I

The court instructs tpe jury that if they believe from the
evidence that the plaintiff Caroline Harrison is entitled to
recover in this action, then in estimating her damages you
may take into consideration the mental and· physical pain
a~d suffering conse.que?1t upon such injuries, disability and
disfigurement sustamect by her, and the permanent or temporary character thereof, the pain and mental ari.g-uish caused
by such injuries, the Jffect; if any, of such injuries on the
health and nervous system ·of the plaintiff according to its
degree and its probable duration, as likelv to be temporary
or permanent, the time: lost from her usual affairs of life resulting from such injuries, and fix the amount of damages at
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such sum as you believe from the evidence will be just, reasonable and proper compensation therefor, not to exceed,
however, the amount claimed in the notice of motion herein.
page 228 }-

Instriiction No.

6.

The court instructs the jury, that the driver of an automobile owes the duty of reasonable care to children in the
·street, and that this obligation signifies such care as is commensurate with the danger and probability of injury' to such
children. The conduct of a child on its part is not to be
measured by the same rules which govern that of adults, since
the child is presumed to lack the knowledge and experience
to know or estimate correctly the probable consequences of
his act, or the essential danger in a given instance. The reasonable care required of an automobile driver towards children demands that the driver of an automobile should consider the age, maturity and intelligence of the child whenever the operation of such automobile involves the safety of
such child, as the age of such child may be apparent to, or
discoverable by the operator of the automobile, in the exercise of ordinary care. You are further instructed that children of tender years are entitled to a degree of care from
others proportioned to the apparent ability of such child to
foresee and avoid the perils which they may encounter, if
those perils are such as have become apparent to or might
have been discovered by the operator of an automobile in
the exercise of ordinary care under the circumstances. The
driver of an automobile according·ly must not aspage 229 ~ sume that an infant of the age of nine years will
exercise proper care for her own protection. If,
the refore, you believe from a preponderance of the evidence
in this case that the defendant J. P. Bradshaw, Jr., failed
to use such care, and that in consequence of such failure, operating as the proximate cause, without any ~ontributory
negligence on the part of the plaintiff, were she capable of
contributory negligence in the opinion of the jury under the
evidence, the infant plaintiff was injured, then you sho·uld
find for the plaintiffs against bot11 defendants.

Instruction No. 7.
The court instructs· the jury that if you believe from a
preponderance of the evidence that Mildred Harrison is entitled to recover in her action against J. P. Bradshaw, Jr.,
and American Tobacco Company, you should bring in a separate verdict in lier favor and in assessing her damages, you

I
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may take intb consideJation reasonable expenses, past and
future, for necessary ~edical, surgical, hospital, nursing and
other expens~s, in atte~pting to effect a cure of the injuries
received by Caroline Harrison in the accident or to reimburse her for reasonable expenses in connection with additional schooling expense of Caroline Harrison, necessitated
by the accident, unless tyou further believe from the evidence
that Mildred Harrison ~vas guilty of contributory negligence
. m directing her or permitting her to attempt to·
page 230 } cf oss the street in the manner disclosed by the
. .
. e7idence, t~en the mother is 11:ot entitled to p~rtic1pate m any damag~s, should you find m favor of the mfant Caroline Harriso~.
I

Instruct-ion No. 7-.A.
I

I

The court instructs the jury that there are before you for
determination two cas~s, that of Mildred Harrison and that
of Caroline lfarrison. I These are two separate and distinct
causes of action althoug·h arising out of the same accident,
and the jury is instructed that the negligence, if any, of
Mildred Harrison can have no effect upon the right of Caro- .
line Harrison to recover.
;

11istrnction No. 8.

·

Js

.The jury instrncid that in order to recover any damages in this base, the burden is on the plaintiff to show you
that Bradshaw was guilty of negligence, which caused the
accident, and this must be shown by a preponderance of the
evidence.
i

:

Instruction. No. 9.

The jury lis instructed that if you believe from the evidence that tpe accidetj.t was proximately caused by the circumstanc.es that the plaintiff emerged from a point behind
or in front of an automobile, which was then
page 231 } parked on ;the south side of Park Avenue where
she was not visible to the defendant, Bradshaw,
and that she either fell or ran against the car so driven by
Bradshaw a#d that hej did not see the child and could not see
her in the exercise ofi reasonable care in time to avoid the
accident which then o~curred, you. shall find your verdict in
favor of both defendants.

/
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Instruction No. 10.

· The jury is instructed that the driver of an ~utomobile on
a street or highway is not under any duty to assume or expect that children will move out into traffic from behind or
in front of automobiles properly parked in such street <>r
hig·hway and the only duty imposed under such a situation
is for such driver at the time to be using reasonable care in
proceeding along such highway and to avoid striking sucg.
children if and when their peril is discovered, or ought to ,
have been discovered. If you believe from the evidence th:at
Bradshaw did all that a reasonable man could do to dis-0harges these duties, you shall find a verdict in favor of both
defendants.
Instruction No. 11.
The Court ins.tructs the jury that the driver of an automobile is not an insurer of the lives of pedestrians, whether they
be adults or children, and that recovery cannot be had· in
every case of injury by an automobile. That the liability
of the defendants depends upon whether or not they were
guilty of some negligence which was the proximate cause of
the accident.
Instruction No. 12.
The Court instructs the jury that _if they believe
page 233} from the evidence that the defendant, Bradshaw,
was operating his automobile in a careful and
prudent manner, at a proper and legal rate of speed, that
be was observing a careful lookout, and that he did all that
an ordinarily prudent person would have done to avoid collision with the plaintiff, they should find for the defendants.
Instruction. No. 13.
The Court instructs the jury that they cannot consider
'Sympathy they may entertain for either of the parties involved in this suit, but their verdict must be based upon the
1aw and the instructions of the Court.
lnstructin1i No. 14.
The court instructs the jury that the plaintiff is presumed

to be incapable of negligence and to entitle her to r~cover,
-and the burden is upon the defendants to overcome this pr~-

I
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sumption by

prepondlrance of the evidence to. entitle her
to recover, the jury must believe from a preponderance of
the ·evidence· that the defendants were guilty of some neglig·ent act which was the proximate cause of the accident, and
even should they believe that the plaintiff has borne this burden, she is not entitled iio recover if the jury believe that she
was capable of contribtttory negligence and that she was in
fact guilty of some neg·ligence which contributed
page 234 ~ to the accident which must be shown by the defendants by; a preponderance of the evidence.
!

I

I

I

I

Inrriiction No. 15.

The court instructs the jury that where the accident occurred at the time of the accident, it .being a residential section, the speed limit established by law was not to exceed 25
I
.
miles per hour.
I

I

I

JnJtmction No. 1-A..

The court instructs the jury that when the driver of an
automobile on a public: street or highway, while in the exercise of ordinary care, !does not see children in or near the
roadway in such a position that their. childish impulses may
reasonably b~ expecteq to place them in danger from passing automobiles, and there are no special facts or circumstances known to the driver, or which ought to be known to
him in the exercise of a reasonable lookout, which would put
an ordinarily prudent iµan on notice that children are, or are
reasonably t0 be expected to be, in or near the roadway at a
particular place, the dtiver is not charg·eable with negligence
merely because he does not anticipate that a child may run
out into the road or street in front of his automobile, the degree of care and vigilance owed by him is no great.er in a case
in which ri child is involved than in a case in
page 235 ~ which an adult may be involved.
I

I

•

lnstr'ltction No. 3-A.

The court instructs the jury that the driver of an automobile is not an insurer )against accidents to children who are
too young to! be cbargeaole with negligence and the mere happening of art accident! in which a child is injured does not
raise a presumption of neg%i;enee against such driver and
it is incumbent upon the plaintiff to prove by a preponderance
of the testimony that the driver of the automobile was g,iilty
of neglig·ence and that such negligence was the proximate

I

i
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·or contributing cause of the accident complained .of just as
would be the case when an adult was injured instead of an
fofant.
·
·
Instriu;tio.n NQ. 4-A.
- .

The court instructs the jury that the plaintiffs must prove
their cases by a preponderance of ·the e-vidence ·and if it is
Just as 'pro.bable that the defendants~ w~re nqt guilty o~ n~g'ligen~e .~s that they were guilty of negligence which proximately caused the accide11t, then the- plaintiffs have not borne
their burden and your verdict should be for.. the defendants.
pag·e 236 }-

Instritction No . .5-A .

.The coµrt i:r;istruct~ the jury that .if they have any doubt a~
to the alleged neg·ligenc~ of the. defendants, then such doubt
$hould be resQlved in .favor _of the :defenda11ts .and your ver-:~iict should be for the def ~n'd.ants.
page 237 }-

INSTRUCTIONS REFUSED.
. Instriwtion No. 1'"A.

The court instructs the jury that .when the driver of aJJ.
~utomobile on- a public .str~et or highway does not see children in or near the roadway in such a position that their
childish jmpulses may .reasqnably be expect~d to place them
in dange1: from passing aqtomQbiles, and there ~re no spe::cial facts or circumstances_ known to the driver, . or whic4
ought to be known to-him in the .exercise of a-reason.able look 7
out, which would -put an oi;dinarily prudent man on notice
~hat cJ1ild.ren .are, or are reasonably to be expected to be, in
or near the roadway at a particular place, the driver is not
charg·eable with negligence merely because he does not anticipate that a child may run out into the road or street in front
.of his automobile, and docs not decrease his speed or increase
his vigilance and care accordingly, but that in such a case
until he sees, or ought to have seen the child, his permissible
speed is no less and the degree of care and vigilance owed by
him is no greater in a case in which a child is involved than
in a case in which an adult may be involved.
page 238 }-

Instruction No. 2-A.

The court instructs the jury that the following State statute

I

I
I
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Was in full rlrce and ekect when t~e accident here involved
occurred:
'
"Section 'i'.9. PedesJrians.-(a) When crossing highways
or streets within incorporated towns or cities, pedestrians
shall not carelessly or maliciously interfere with the orderly
passage of ~ehicles an~ shall cross wherever possible, only
at intersection or cross-walks. Pedestrians in crossing any
street at int~rsection with another street, shall at all times
have -the rignt of way ;over vehicles making right turns into
streets beini crossed by such pedestrians.
1

i

I

•

~

,;:,

i

(d) Pedestrians shall cross only at right angles, and shall
not cross highways diagonally; nor, except to board a street
car, or to enter a safety zone at right angles, shall they step
into that portion of the highway open to moving traffic, at
any point between inttrsections where their presence would
be obscured: from the· vision of approaching drivers by a
vehicle or other obstruction at the curb or side.
I

~

*

•

..,

..

(f) Ped~strians shall not use the highways, other than the
sidewalks tlforeof, foi, travel, except when obliged to do so
by the absence of sidewalk, reasonable suitable and passable
for their use, in which case they shall keep as near as reasonably possible to t~e extreme left side or edge of same.',
And the Court tells: the jury that if you believe from the
evidence th*t the plaintiff, Caroline Harrison, at the time
of the accitlent which resulted in the injuries compage 239 ~ plained of in this action, violated any provision
of the statute here set out, and such violation
was the prohlm.ate cause of the collision between her and the
defendants' automobile, you should find in favor of the defendants.
1

j

[

page 240 ~ OBJECTIONS TO INSTRUCTIONS.
Instruction No. 1 :
j

I

~fn~ndedj at sugge~tion of defendants and no objection by
piamtiffs to amendment.
·
I

I
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Instruction No. 2:
Objected to by the defndants on the ground there was no
evidence in the case to support a last clear chance instruction and that there was no evidence that the defendant driver
was not keeping a proper lookout.
Instruction No. 3:
Objected to by the defendants because it failed to take
into account the evidence in rebuttal of the presumption in
favor of the child that she could not be guilty of any negligence.
The instruction ,vas amended at the suggestion of the plaintiffs and was objected to by the defendants on the ground
stated to the original instruction and also on the ground that
the amended instruction impliedly told the jury that the
child was not guilty of contributory negligence.
Instruction No. 4:
Objected to by the defendants on the ground that the doctrine of the presumption of a child doing childish
page 241 } and unexpected things would not apply where
the child was not seen by the driver of the automobile before the accident; that there must be some evidenc,e of the proximity of children in the vieinity and that
they are seen or expected to be there.
The instruction was also objected to on the ground there
was no evidence to support it and it would tend to confuse
the jury and tend to produce sympathy for the plaintiffs.
Objected to because the Court refused to add to the instruction the following languag·e : '' unless the jury believe
from the evid~nce that the action in question was in consequence of the child following the direction of its mother in
crossing the street in the lane of travel between intersections,
as in this case the mother's negligence, if negligence there
be, in so directing the child to pursue the course which led
her out into the street at the time of the accident, is imputed
to the child. ''
Instruction No. 6 :
Objected to by the defendants because the facts .in the case
do not justify the giving of a general instruction concerning
-childish tendencies and the Qbligation of one driving a car
on the street to anticipate such where there was
page 242 } no evidence of the proximity of children at the
time and place of the accident. Also objected to

I

f
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· · I

I

because the instruction implies the obligation of observ:ance
-of the last clear chance rµle where there are rio facts present
in' this case td justify· the application- of that doctrine, and
that there should be inclhded in the instruction, if given, the
following or eµmilar language: "without any contributory
neg·ligence o.a. 'jthe part qf tl1e cµild were sp.e capable of contributory negligence in the opinion of the jury under the evi·
dence in the case.''
- The instruction was flirther objected to on the ground that
the Court had alr.eady )given-·a similar .instruction- for -the
plaintiffs and 1this ·instruction, being so long, would tend to
confuse the j_tjry.
/
Instruction No. 7:
,
..
·..
,. Obiect~d to/
dJ.f~nd~nt~ -b-ec~u-se if th~ ·mother· wa~
guilty of negligence in p ermitting the:child to cross the street
at an impropt;!r place the mother could not recover and that
this neg·lig·enqe was imputed to the child, which was follow.:..
ing the mother's direction.
:

b; th;

1

Instruction N]o. 10: _ /
: The defendants objected and e:;cepteq ,to the refusal of
}he Court t9 give this ~nstruction {tendered as Defendants'
· ·
·
Insh'uction C) in the form as offered and to the
page 243 } amending o:f the instruction on the gTound that
the defenda'.nts were entitled to an instruction on
the general duties of the defendant. driver as to ·all pedestrians .and that he· was- not under the duty ··of anticipating
that a child /would dart out from ·in front of or behind a
parked car, and that h~ was free· from negligence if 1he was
doing what the ·ordinary .prudent man would do in driving
along the street.
·
,
1

f

·r

• •

•

I ·

.

In~tructiop No. l4:
I

.-. The: defen~ahts objected and excepted to the Court's refusal to give this instruction (tendered as Defendants' Instruction E) in the form as offered and to the amending· of
the instruction on the ground that it was a correct statement
of law in it~ original form.
Instruction No. 1-A: /
The defendants objected and excepted to the -Court's refusal to giv~ this instruction in the form as offered and to
the amendirfa of the ihstruction on the ground that it was a
correct statement of law in its 01iginal form.
]

I
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Instruction No. 2-A:
The defendants objected and excepted to the Court's refusal to give this instruction on the ground that where the
mother had taught and directed the ~hild to use the street
at the point where the accident occurred created
page 244} an exception to the rule· as applied to children
within certain ages and the child would be re~ponsible for the parent's negligence.
The defendants then offered the instruction with the following addendum : '' unless you believe from the evidence
in the case that the plaintiff ,Caroline Harrison was of such.
tender years and inexperience as not to be able to appreci~te
the danger of obeying her parent. The Court tells you further in this respect that the burden of proving the experience and intelligence of an infant under fourteen years rests
with the defendants.''
The Court refused to give the instruction as offered in its
amended form and the defendants excepted to this action of
the -Court.
Mr. Sands: Now I suppose that the only other thing is that
I wish to renew my motion to strike the plaintiffs' evidence.
Note: The motion was overruled, to which action of the
Court the defendants excepted.
page 245

~

I, Julien Gunn, Judge of the Circuit Court for
the City of Richmond, Virginia, who presided
over the foregoing trials, do certify that the foregoing is a
true and correct copy or report of the testimony ·3:nd other
incidents of the trial of the case of Caroline Harr.ison; an
infant, who sues by her mother and next friend, . Mildred
Harrison, v. American Tobacco Company, a foreign corporation, and John P. Bradshaw, Jr., and the case of Mildred
Harrison v. American Tobacco Company, a foreig'll corporation, and John P. Bradshaw, Jr., which cases were tried together on the 25th and 26th days of May, 1942, in the Circuit Court for the City of Richmond; and that the attorneys
for the plaintiffs had reasonable notice in writing of the time
, and place when said report of the testimony and other incidents of the trial would be tendered and presented to the
undersigned for verification.
.
Given under my hand this 9th day of October, 1942.
JULIEN GUNN, Judge.

I

I

I

.

I

I
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~ Co~rt
i, Walker
IC. Cottrell, Clerk of the Circuit
for the City of Richmond, do hereby cer-

page 246

tify that the foregoing qopy or report of the testimony and
other inc.idents of the tr~al of the case of Caroline Harrison,
an infant, w4d sues by her mother and next friend, :Mildred
Harrison' "V • .American ';robacco Company, a foreign corpotion, and John P. Bradshaw, Jr., and the case of Mildred
Harrison v. American I Tobacco ·Company, a foreign corporation, and John P. Bradshaw, Jr., was filed with me as
clerk of said court on the 9th day of October, 1942.
I

'

~

pag·e 247

I

W~KER C. COTTRELL, Clerk
By M]LTON H. BUTLER
. Deputy Clerk of the Circuit Court .for
l
the City of Richmond.

I, Milton ;H. Butler~ Deputy Clerk of the Circ.tlit Court pf the City of Richmond, do hereby

certify that the foregoing is a true transcript of the record
in the above-entitled actions wherein Caroline Harrison, an
infant who s~1es by h~r mother and next friend, Mildred
Harrison, is Plaintiff ajnd The American Tobacco Company,
Inc .• a foreign c.orporation, and John P. Bradshaw, Jr., are
Defendants, and Mild~ed 'Harrison is Plaintiff and The
American Topacco Com,pany, Inc., a foreign corporation, and
.Tohn P. Bradsl1aw, Jr.i are Defendants, and that the Plaintiffs had due 'notice of the intention of the defendants to apply for such trapscript~
:
I further cerhfv that the defendants have executed a suspending .bond in accor~ance with the provisions of Section
6338~ as amended by the Acts of the General Assembly of
1934, conditioned as rebuirl'd for a s·upersedens bond in Section 6351 of the Coder as amended, in the penalty of Five
Thousand ($5,000.00) Dollars.
.Given under my band this 4th day of November, 1942.
1

I

i

I
1

•

MILTON H. BUTLER,
Deputy Clerk.

I

. Fee f~r Tt·anscript: $45.00.
f
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