RULE 14-BRIEFS
1. Form and contents of appellant's brief. T h e opening hricf o f the appell ant (or
the pe titio n for appeal when a uoptcd as the opening brid) s ha ll con tain :
( a) A s u bject index an d table of citat ions w ith cases a lphabetically arranged.
Cita tions of Virg inia cases m ust refer to the V ir g inia R e po r ts a nd, in ad dition, m ay
refe r to otl'icr repor ts containing such cases.
(b) A brief statemen t of th e material p roceedings in the lo wer court, t he errors
assign ed, and the ques t io n s involvc<l in the appea l.
, c ) A clear and concise stah'mcn t of the facts, with r efe ren ces to t he pages of
the record where t here is any pos sibili ty that th e o th er ~ide m ay <1ue~t ion the sta tcm<:n t. \ Vhcr e the facts arc con t ro verted it s ho uld be so state d.
(d) A rgument in suppor t of t he position of a ppella nt.
The brid shall be s igned by at k as t on e a ttorney practicing in th is court, giv ing
his address.
The appellant may adopt the petition fo r appea l as h is openin g brief by so sta ti ng
in the petition, or by giving Lo opposing couns el w r itt en notice of s uch int ent ion
within five <lay s of the r eceipt by a ppdla n t of t he prin ted record, and 1,y fi lin g a
copy o f such notice with the clerk of the court. No al k~cd error 11 ot speci lie d in the
open in:; brid or petition fo r appi:a l shall he a dmi tt.:d a~ a ground fo r arg um ent by
appellant on the l1earing of the cause.
2. Form and contents of appellee's brief. Tho: brid fo r the a ppellC'c sha ll contain:
(a) A s u bject indo:x an<l ta bl e o f cita tio n s w ith rasl'S alphabd ically arrangl'd .
Citat io n s 0f Virginia cases m ust r efer to t he Virgin ia R e ports and, in a ddit ion , may
r efer to o ther reports c0n taining s uch ca,es.
(b) A statement o f t he ca;; e an d of the points i1wolvi:d, if the a ppcllee disag r ee3
w ith the stat{;m cnt of appellant.
( c) A statement o f the facts which ar c n ecessary to cor rec t or amplify the stat tm,·nt in appellant's b r id in so far as it i~ ck i:med erroneo u s o r ina1lec1uate, w ith appropriate r eference to the pages of th•: record.
( d) Argument in suppt>rt of the po~itiun of appellt•c.
The brief s ha ll be signed hy at kast one attorney practicing m this court, g i\'ing
h is address.
3. Reply brief. T he reply br id ( if all\·) of the a pp ellant shall contain a ll th e authorities rdied on by him, not r eferred to in h is pcli t i011 o r op,·ning brid. I n other
respects it shal l conform to the requ irements fo r appc llcc's !,rid .
4. Time of filing. (a) Cid { cns.-s. The open ing hrid o f the a ppellan t (if tht•r c be
one in a ddition to the peti tion fo r app,•al) shall be likd in the d,,rk\ ofiicc wi thi n
fifteen days after the receipt by coun~cl £or a p pt'llant of th e prin t1·<l r ecord, b ut in no
event less than rhi r ty rlay s before the fir::t day of the session a t which th e case
i~ to be heard. The b rief of the appclke <ha ll be fikd in the c!Lrk 's office n ot lat er
than fiftee n days, and the reply brid of the appe llant 1wt later than o ne day , bdurc
the first d:n· of the session at w hich the case is to be heard .
(b) Cri111i1:al Cas,s. I n c-riminal casr~ b r id, m ust he filed wit h in the time spec ifie d
in civil cases; provi<led, however, that in those cases in whic h the re<'0rds ha\'C no t
been printed and dclinred to counsd a l least twcn ty-fn·c day s befor e the bcginnin !,'.:'
oi the next session qf the court, s uch ca~es ~h:i ll he plarl'!I at the fon t of the docket
fo r that session of the court. and the (0111111on1n:a lth 's br id sha ll he li lcd at leas t ten
days pr ior to the callin g o f the case, and t he reply hrid for the plaint iff in error no t
la ter than the day before the ca ~e is called.
(c) S tip11la tio11 of co1111sel as to fili11p. Coun ~cl for opposing- part ies m ay fi le with
the cler k a written stipulation changin g the time fo r fili ng hrid s in any case ; pro Yidcd, howc,·er, t ha t al l briefs mu st b e fil ed not la ter than the day before su ch case
is to be heard.
5. Number of copies to be filed and delivered to opposing counsel. Twenty c-opil·~
of each brief shall be filed w ith th e clerk 0f the cnttrt, all(! a t ka~t two copit·, m ailed
or delivered to opposing rounsel on o r before the <lay on wh ich t hr bri ,·f is fi led .
6. Size and Type. P.riefa $h all be mne inches in lrn .crth and s ix inc hes in widt h, so
a s to con for m in dimen sion s to th e printed record, and i;h all be prin trd in typl' not lr-ss
in size, as to height and width. than the type in w 1iic h t he r<'cnn1 is pri nted. Th e
n·cord numb er of the cnse an<l n ames of coun sel sha ll be printed on the fr ont coYer o f
•
all briefs.
7. Non-compliance, effect of. T he clerk of thi, ron rt ts d ir crtccl not to receive or
fi le a brief which fai l, to r cm1ply wi lh the r<'quircmrn ts of t hi, rule. Tf neithe r si,Je
has fi led a proper hrief the cause wi ll no t be h ear?, If o ne o f the pa rl ies fail, to ti le
a pr oper brief he cannot be hc-arcl. hut the case will be h,•ard 1•.r part,• npon the argument of ti1e party by whom the brief has been fi led.
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IN THE

Supreme .Court of Appeals of Virginia
AT RICHMOND.

Record No. 3256

NATURAL GAS COMPANY OF VIRGINIA, INCORPORATED~ Plaintiff in Error,
versus

COMMONWEALTH OF VIRGINIA, Defendant in Error.

PETITION FOR A WRIT OF ERROR.

To the Honorable Ch-ief Justice and Justices of the Supreme
Court of .Appeul.r; of Vi~ginia:

Your petitioner, Natural Gas Company of Virginia, Incorporated, a Virginia corporation, respectfully represents
that it is aggrieved by an order of the Law and Equity Court
of the City of Richmond which is final as to its rights herein,
entered against it and in favor of the defendant in error,
2* the Commonwealth of Virginia, on the *6th day of February, 1947, in a certain proceeding pending in said court
for the purpose of adjudicating as erroneous a certain assessment of taxes made against petitioner and securing a refund of certain ir.txes paid thereunder.
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PROCEEDINGS IN THE COURT BELOW.

In the early part of 1946, the Commonwealth of Virginia,
through. its Tax Department,, ·classified petitioner as a commission merchant and assessed taxes for the tax years 19'43,
1944 and 1945. This assessment petitioner paid under protest and immediately brought this proceeding for the purpose
of correcting this erroneous assessment and securing refund
of taxes paid thereunder. The evidence was limited to the
testimony of one witness, J. T. Terrill, and certain exhibits.
The Commonwealth offered no evidence. On the 6th day of
February, 1947, the court entered an order denying the relief asked and holding that petitioner was a commission merchant as defined by Seetion 174 of the Tax Code. The court
embodied its findings in a short memorandum which was
made part of the record in this case in which it was held
that.a preponderance of the evidence established tbe factual
conclusion that petitioner was a commission merchant.
Frankly stating in this memorandum that the court was
3* not •free from doubt in the conclusion reached, nevertheless the contention of the Commonwealth was upheld
to the effect that the classification of petitioner as a commission merchant was correct.
THE FACTS.
Petitioner in this case is a Virginia corporation with headquarters in R.ichrnond engaged in the business of retailing
natural gas appliances, and, ancillary thereto, distributed for
the Carbide rmd Carbon Chemicals Corporation of New York
(hereinafter referred to as the "company") hydrocarbonic
ga·s (Tr., p. 10). The arrangement whereby petitioner
handled this gas is covered by a "franchise" which is a contract with the r.ompany, a copy of which was filed with the
complaint in this case. This franchise provides in substance
that petitioner may solicit applications for gas se1·vice from
tho prospective l'ustomers in the territory assigned, upon
terms and conditions and on printed forms from time to time
specified by the company. It further provides that no application sl1all become effective until accepted in writing by the
company at its New Y c,rk office.
The francl1ise nlso stipulates that the gas itself, as well as
the metal cylinders in which it is stored. shall at all times
4* remain the property of the company. *Petitioner's duties
under the contract required it to accept full cylinders at
the company's nlant nt Norfolk, Virg'inia, deliver them to
customer as ordered, r{lceive from the customer empty cylin-
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ders and return these to the plant. Petitioner also maintains
warehouse facUities in Richmond for empty and full cylinders
to meet customer demands.
The contract further provides that petitioner shall invoice
and collect from the eustomer ( on forms approved by the
company) the prfoe of gas delivered and cylinder demurrage.
It also provides that for an increased commission petitionel'.
will guarantee payment of certain accounts. For all of those
services as provided by the franehise, petitioner is to receive
a commission of 38.5% of the net sales value of the gas sold
in the territory. It sl10uld be said that this figure of 38.5%
includes the '' increased commission'' mentioned for guaranteeing certain accounts. It should also be noted that petitioner is noi called on to guarante~ or collect certain accounts
and therefore receives only 35.5% 'commission on these (Tr.,
pp. 22, 23).
For petitioner; J. T. Terrill, president and operator of the
Natural Gas Company of Virginia, Incorporated, testified
fully. He stated that he maintains a place of *business
5* in Richmond in which he displays only the merchandise
which petitio11er itself sells. He does not display or offer
for sale any products of the company (Tr., p. 11). He solicits·
purchasers for his own products, gas-burning appliances, and
then, in order to supply fuel for these, recommends Pyrofax
Gas, the product of the company (Tr .., p. 81). In order to
facilitate obtaining tl1h; fuel, he is provided by the company
with a printed "application for Pyrofax Gas services'' form
which the custom,}r signs in duplicate. Both of these are
then sent to New York where the company either accepts or
rejects the application. If it accepts, one copy of the si.g·ncd
application is sent back to the customer and there is a sale
(Tr., p. 12). The company retains the other signed copy for
its file. This accepted ''application'' is a contract between
the customer and the company which provides for the flow
of the fuel to the cns1orner through the medium of petitioner.
This contract is terminable at any time by the customer or
after three years by the Company.
Petitioner- has nothing to do with the price of the product
which is a matter contr"11led solely by the contract between tho
customer and the company ( See Exhibit 4, sec. III (b)).
6
*The company re~erves the right to r-eject any application sent in. Some of them are in fact rejected, although
these are in the minority (Tr., p. 25).
Petitioner, as Ehown by the terms of the franchise and br
its own witness, does not sell any ·gas itself. The court itsc]f
cross-examined the witness as to the situation which wouhl
develop if a cu~;tomer showed up at petitioner's place of
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business in Richmond and wanted to buy some gas on the
spot (Tr., p. 29). .
As to the manner of collecting, when the gas is delivered to
the customer, a delivery ticket is given to him. Sometimes
payment is made directly to New York: but in the main payment is made direct to petitioner and then relayed to the
. company. The money thus collected by petitioner is the company's money (Tr., p. 27) and all of it is sent to the company.
At the end of each month the company compensates petitioner
by sending its check from New York, which is in accordance
with the contract (Tr., p. 28).
Petitioner's compensation for its services as set out in the
contract is broken down as follows:
(1) For accepting deliver)~ of full cylinders of
Pyrofax Gas at the Norfolk, Virginia, .filling
station of the Carbide and Carbon Chemicals Corporation, and for delivery of empty
cylinders to the said filling station
13.5 per cent
* (2) For warehousing Pyrofax Gas, de-·
7*
livery. of full cylinders to customers,
return of empty cylinders from customers, servicing Pyrofax Gas equipment in
the hands of customers.
22.0 per cent
(3) For guaranteeing and collecting Pyrofax
Gas customers' rwcounts
3.0 per cent

Tota.I

38.5 per cent

All of this adds up to 38.5% and the breakdown is necessary
because., as was ::;hown by the court's own questioning of the
witness, on some accouuts petitioner does not render all the
services listed in the franchise and therefore its compensation on these accounts varies from that of the others (Tr.,
p. 23).
For· the purpose of establishing the breakdown of its compensation under the franchise, petitioner offered in the lower
court a letter from the company. As the record will show,
this letter was objected to on various grounds and was later
excluded altogether for a wholly different reason from the
one first advanced: However, sinc.e the court's memorandum
in this case pointed out that admissible evidence in the form
of statements by the witness, .Terrill, was to the same effect,
the lette1· is not necessary to petitioner's case.. It should
also be observed that in its memorandum the court declared
that its ultimate decision in this case would be the same even

Natural Gas Co. of Va., Inc., v. Commonwealth

5

if the letter had been admitted. For these reasons no
point is here •made of its exclusion.
.
.
It will also be observed that the company compensates
petitioner in proportion to the actual service rendered in the
different allocations into which the total remuneration is divided. Thus, when tl1e company's plant was maintained in
Maryland and petitio1rnr 's haul was longer, its remuneration
for this particular service was moi;e than it is now that the
plant is located in Norfolk.
It is most significant to note that petitioner is not paid
anything at all for promoting or recommending the sale of
the company's product. Of course the franchise does say
that petitioner will '' use his best efforts to promote the use
of Pyrofax Gas within the territory", but the breakdown of
the compensation shows that it is. not paid for this. Also,
. the witness, Terrill, stated categorically on the stand (Tr ..,
pp. 38, 39) that he did not receive one cent for his efforts
along this line.
8*

.ASSIGNM}JNT OF ERROR.

The lower court erred in holding that petitioner was a commission merchant and taxable as such under the provisions
of Section 174 of the Tax Code.
THE LEGAL QUESTIONS PRESENTED .
.(1) Is the definition of a commission merc.hant as
*set out in the second paragraph of Section 174 of the
Tax Code intended in derogation of the common law?
(2) Is petitione1· a commission m~rchant as defined a.t common law?
(3) Does the preponderance of the evidence in this case
sustain the holding that petitioner is engaged in '' selling for
another on commission'' T
'
(4) The cases of Christian Corp. v. Commonwealth (178
Va. xxxiv) and William H. Stovall v. Commonwealth (182 Va.
lviii): Are they contrc11ing· here!
(5) Under the language of the statute involved (Section
174-of the Tax Code), is not petitioner a "broker'' rather
than a '' commission merchant''?
(6) Should not the obvious doubt in this case be resolved
in favor of petitioner?
9*
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ARGUMENT.
(1) The definition of a CO'l'ntnission merchant contained in
the statute is not intended to alter the comnion law rZefinition.
·
·

Section 174 of the Tax Code is relied upon as justifying
the classification of the pe.titioner as a commission merchant.
The second paragraph of this section is as follows:
''Every person, firm or corporation, buying or sell10• ing for another any kind of *merchandise, on commission, except associations or organizations of farmers,
including produce exchanges, org·anized and maintained by
farmers for mutual help in the marketing· of their produce
and not for profit, shall be a commission merchant.''

...

Directing our attention to the controlling language of this
section, "selling· for another", it is at once apparent that in
order for it to apply, petitioner must be engaged in "selling
for another"., thitt is, selling in the sense that a commission
merchant sells. ·For, in thus defining a commission merchant
for tax purposes, it is not to be supposed that the legislature
meant to define a commission merchant in some· other manner
than the definition of the common law. There is nothing to
. indicate that the legislature meant to set up its own classification of a commission merchant as something different from
the common law definition. In other words, there is nothing
to indicate that the statutory definition was intended in derogation of the common law but rather as declaratory of the
common law. Indeed, it may be said that the law frowns
upon a taxing authority setting up an artificial and unreal
classification for taxation purposes, particularly where the
classification is one that is knowi1 and recognized by the common law. City of Chfoago v. E'. M. Dollarhide, 255 Ill. app.
350.

I

.

.

An excellent example of this principle is contained in th_e
case of Keister's Admr. v. Keister's Ex'ors., 123 *Va.
11'"' 157. Headnote #6 of this case summarizes the holding
·
as follows :
· ·
.

"The legislature is presumed to have known and to have
had the common law in mind in the enactment of a statute.
And the statement will be construed to read as if the common law remained unchanged (that is to say, the statute will
be read along with the provisions of the common law and the
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latter will be read into the statute) unless the purpose of the
statute to. change th.c common law appear~ from the express
language of it or by necessary implication from such language.''
- The principle is likewise well expressed in the case of
Jones v. H. D. arul J. K. Crosswell, 60 F. (2) 827, at 829:
'"'No statute is to be construed as altering the common law
further than its words import. Ross v. Jones, 22 Wall. 576 ;
22 L. Ed. 730; Rall'lso1n v. Williams, 2 Wall. 313, 17 L. Ed.
803. ,,
·when, therefore, the Virginia statute says that a commission merchant is one w·ho buys or sells for another on commission, we are justified in construing the words '' buy or
sell" to mean buying and selling in the sense that a commission merchant buys or sells.
(2) Petitioner is not a comm-ission merchmit ·under the common law definition.
·

How does a commission merchant '' buy or sell'' for another? There is surely no mystery about this, for the reports are replete with cases in point. In Am. J"ur., Vol.
12* •xXII, p. 308, tl1ere appears an excellent discussion of
the unique characteristics of a commission merchant or
factor, these two terms of course being synonymous:
'' Possession of the goods and the power to sell them is a
distinguishing charaeteristic of the relation of principal and
factor. If either of these elements is wanting the relation of
principal and factor does not exist and the possession must
· be referred to some ot.her class of agency. It is not essential,
however, that the i'aetor has received the property directly
from the owner; tl1e mere fact that the goods were originally
delivered to him by a carrier or a warehouseman would not
preclude his later becoming a factor upon being authorized
by the owner to sell them on commission with instructions
to use his own judgment as to the best obtainable price. But
one who is given the possession of goods merely for the purpose of having them delivered to the person who previousl~-r
purchased them is not a factor, the possession not being for
the purpose of sale.
.
.
"In a general way it may be said that a factor must pursue the business of receiving and selling goods as a trade;
that the goods must be received into bis possession either in
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bulk or in sample; that he ~ust have full power to sell in
his own name and without disclosing his principal; that the
business must be um~ertaken for a commission although in
some _cases there may be some other method of remuneration;
and that he must reside in some place other than that whei:e
his principal resides.''
Also on pages 315 and 316, speaking of the powers of a
factor, this is said:
''He may sell the goods in his own name as well as in the
name of his principal. He has the power to fix the terms
of sale including the time, place and mode of delivery, 1:he
price of the goods and the time and mode of payment.''
There are also many cases which state unequivocaJly that
in order to create the relationship of principal and
13* *factor., the latte1· must have the right to control the
·
terms of the sale including· the right to select the buyer
and to make the sale in his own name and without disclosing
his principal. In the case of Lawrence Gas Co. v. Hawkeye
Oil Co., an Iowa case cited in 165 N. ,v. 445, 8 A. L. R. 192,
this is said :
'
'' The distinguishing factor which differentiates a broker
from a factor or commission merchant is that he is not entrusted with the custody or possession of the property and is
not a·uthorized to huy· and sell in. his 0 wn name.'' (Emphasis supplied.)
1

In the case of lVestern Express Company v. U. 8., 141 F.
28, at page 32, this is said:
'' 'The difference between a factor or commission merchant and a broker is stated by all the books to be this: a
factor 1nay buy ancl sell in his own name and he has the goods
in his possession, while a broker as such cannot ordinarily
buy or sell in his own name and has no possession of the
goods sold.' Slack v. T1wker & Co., 23 Wall. 321, 330; 23
L. Ed. 143. '' (Emphasis supplied.)
As shown by the citation from American Jurisprudence
it frequently happens that one not a real commission merchant has possession of tlie goods but merely for the purpose of deliver:r. Aud this is the situation with the instant
case.· After the contract is executed ·between the customer
and the company for the regular purchase of gas, this gas
is then entrusted to the possession of the taxpayer, but merely
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for the purpose of delivery. A leading case which em14" phasizes the fact that in order to constitute *one a factor
, he must have the rig·ht to make the sale in his own name
and without disclosing his agency, is that of HoUomalfl, v.
Taylor (N. C.), 1.58 S. E. 88. In defining a factor the court
says this:
'' The title ( of the goods) may be in the principal but the
peculiarity of the transaction is that the owner places the
goods in the hands of the agent or factor with authority to
sell in his own name without disclosing the agency or the
name of the principal. 11 R. C. L. 753; Yale Jewelry Co. v.
Joyner, 159 N. C. 644, 755 E. 993. '' ·
Turning to Virginia we find that the law in this State is
to the same effect. The case of Davis v. Gorclon, 87 Va. 559,
enters into a discussion of what is and what is not a factor
or commission merchant. This is the language used (beginning on page 567), quoting· from Story on Agency :
'' 'Tl1e character of' a broker is also sometimes combined
in the same person with that of a factor. In such case we
should carefully distinguish between his acts in the one character and in the other; as the same rules do not always apply
precisely to each. * * * A factor differs from a broker
in some important particulars. A factor may bu11 and
sell in his own name, as well as i_n the nam,e of his principal. .A broker, as it.:e have seen, is always bound to b1.ty and
sell in the nanie of his vrincipal. A factor is intrusted with
the possession, control, and disposal of the goods to be bought
or sold, and has a special property in them, and a lien on
them. A broker, on the contrary, usually has no such possession, management, control, or disposal of the goods, and·
consequently has no such special property or lien.' " (Emphasis supplied.)
This case has never been overruled so far as counsel has
been able to diseover and is therefore settled law in
158 *this State.
Applying this universally accepted definition of a
· commission merchant or factor to the case at bar, we find
that petitioner falls into the category of a broker rather than
a factor. As we have seen, a factor has possession of the
goods with authority to sell in his own na1ne and without disclosfrig. his principal. A broker on the other hand, as defined
in Davis v. Gordon, supra, '' is always bound to buy or sell
in the name of hi., pt-i.ncipal." In the instant case petitioner
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is only entrusted with possession of the merchandise for the
purpose of delivering -it to. the customer after the contract for
its purchase has been execu,ted between the custorner and the
conipany. Petitioner is therefore merely the agent of .the
company for the p'u,rpose of delivering the merchandise to the
C'ltstomer. It maintains a number of trucks and a force of
employees not for the purpose of selling, but for the purpose
of hauling these heavy g·as cylinders from the company's
warehouse in Norfolk to the customer and returning to the
company the empty cylinders.
These being the facts, petitioner's classification as a. factor
rather than a broker is a plain violation of the common law
definition of a commission merchant.

a'1e~.;;;;;~

16*

(3) The prqJOnderance of the evidence in this case
*does not sustain the holding that petitioner is engaged
in" selling for another on oom,1nission."

Quite apart from the question of whether or not petitioner
is a commission merchant as defined at common law, we shall·
now exmnine the evidence to see whether the lower court's
conclusion that the preponderance of the evidence shows that
petitioner was selling for another on commission may be sustained.
The lower court in its memorandum found that a preponderance of the evidence in this case disclosed that petitioner was
engaged in selling for another on commission. Let us examine the evidence in this respect. In order to sustain this
conclusion, two facts must concur: (1) Petitioner must be
engaged in selling, and (2) It must be paid a commission for
so doing·. ·
.
Now as to the first fact, petitioner's evidence was that it
made no sales at all. It sh~ply procured application from
prospective customers for gas service, this on a small contract
form which was introuuced in evidence as Exhibit #4 (Tr.~ p.
25). Then this application was sent to the company and if accepted by it the contract between customer and company became binding and the flow of this commodity from com17"" pany to customer through the facilities 0 of the petitioner
began. Cross-examined by the lower court itself on this
point, petitioner's witness, Terrill, testified as follows (Tr.,

p.28):

.

''By the Court:
. '' Q. Suppose a man comes there to place an order for

Pyrofax gas, you don't mean you 'Youldn 't take the order Y
'' A. Do you mean a present user or someone-
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"Q. Someone else who came in and wanted to put in an
order for it. ·
"A. We take this application and tell them we will recommend them and send it to New York and they will hear from
them immediately. Of course, we try to sell them the stove
or water heater or whatever they want to use the gas for.
'' Q. Suppose you had it in storage and he wanted to buy
some that bad not been delivered and you had more than you
had orders for and he wanted to buy ten cylinders of it 1
'' A. vVe wouldn't sell it to him.
'' Q. You woultln 't sell it Y
''A. Not until his application goes through and is accepted
as a customer."
Moreover, as plainly stated in the franchise (Exhibit #1)
and in the contract between customer and company (Exhibit
#4), petitioner is nc >t eng·aged in selling and has no right to
sell this commodity. The franchise, in paragraph 3, states
as follows:
"3. SALES PROMOTION: Distributor may solicit applications for 'Pyl·ofax' gas service from prospective customers in the Territory, and not elsewhere, upon terms and
conditions and on printed forms from time to time specified
by Company. No such application shall become effective until accepted in writing by Company at its New York, N. Y.
office.''
18*·

*The ''applications'' mentioned are contracts between the customer and the company ( Exhibit #4) in
whieb the company agrees to sell and tbe customer- to buy
Pyrofax gas. Nowhere in this contract is petitioner even so
much as mentioned. It is, therefore, not a party in any capacity to this agreement.
The lower court in its memorandum mentioned particularly three exhibits which, it said, show that petitioner was
engag·ed in selling. These were the original franchise (Exhibit #1), the billhead on which petitioner bills the customer
(Exhibit #5), and the telephone advertisement (Exllibit
#A). Now as to the franchise, as has been mentioned, there
is nothing therein which authorize.s petitioner to sell. There
is simply stated the obligation of petitioner to "use,his best
efforts to promote the sale of Pyrofax gas''. This is done,
as explained by the witness, Terrill, when Pyrofax gas is
recommended to the .customers and applications for its use
are obtained. No sa1e .as such is ever made, however, and
when the lower court stated that the franchise showed petitioner was engaged in selling, it was merely by way of in-

12
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f erence. The facts as shown by the evidnece· do not bear out
this inference.
In regard to the language on the billhead (Exhibit #5),
this clearly states that petitioner is "distributor of Pyrofax gas". Nowhere is it stated that petitioner itself sells the
gas, and the bill itself which tells the customer to pay
19• *petitioner for the gas simply makes petitioner collection agent for the company as provided in the· franchise. It should be noted here that the uncontradicted evidence is that in making these collections petitioner is hanclling money which belongs to the company and instead of
treating it as his own money, deducting a commission for his
service in collecting it and forwarding the balance to the
company, all of the money collected, being the money of the
company, is forwarded to the company and at the end of
·each month company forwards petitioner a statement with
accompanying check in payment of his services under the
terms of the franchise. In this connection see the evidence
of the witness, Terrill, .on page 27 of the Transcript:
"Q. First let me ask this question. That money received
by you is that your money or your principal's money?
''A. That is the Carbide & Carbon Chemicals Corporation
money which we are collecting for them.
'' Q. Do you remit to your principal in New York the
amount of your collections?
"A. We do, the entire amount we collect.
'' Q. How is your commission paid T
'' A. At the end of the month it is all figured up and they
pay us 38.5 per cent.
"Q. The company then sends you its check from New
York?
"A. That is correct.''
201:

*The Commonwealth relies heavily in this case on its
Exhibit #A which is a small advertisement inserted by the petitioner in the Richmond Telephone Directory. This advertisement advises the public to use Pyrofax
g-as for cooking and heating, states. ~hat Pyrofax gas. service
may be obtained at the office of petitioner at 209 West Broad
Street, Richmond, Virginia, and then contains in quotations
the words "where to buy it" with petitioner's name thereunder. This is taken by the Commonwealth, and also was
undoubtedly so considered by the lower court, to be evidence
of the fact that petitioner sells the commodity in question.
However, petitioner's witness, Terrill, fully explained that

•
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no gas was in fact sold by it at its place of business in Richmond, or anywhere else for that matter, and that the advertisement was merely inserted for the purpose of bringing
customers into contact with the company. And as stated in
the franchise itself the company reimburses petitioner for
one-third of all of such advertising. The witness, Terrill,
explains the advertisement on page 35 of the Transcript
when he says this :

'' Q. You say you don't advertise the sale of Pyrofax gas ?
"A. That is true, because we can't sell it.
'' Q. I hand you a page of the Richmond Telephone Directory, Summer-Fall, 1946, in which appears an advertisement.
of Pyrofax g·as.
"A. That is true.
21 e
*'' Q. Did your company put that advertisement in
there?
'' A. That is right-Carbide & Carbon Chemicals Corpora~
tion with the Natural Gas Company of Virginia; they had it
put in."
1

It is, tl1erefore, earnestly submitted that the preponderance of the evidence does not show that petitioner is engaged
in selling this merchandise.
Turning· now to the second fact which must be shown in
order to sustain the holding of the l9wer court, that is, the
matter of compensation paid for selling, the franchise states
that for all of petitioner's services as provided therein, it
shall receive a total commission of 38.5 o/o of the net sales
value of gas which the company sells in its territory. This
compensation is allocated in proportion to the different kinds
· of services rendered by petitioner. The witness, Terrill, testified fully as to this allocation as shown beginning on page
21 of the Transcript. He stated that 13.5% is paid him by
the company for accepting delivery of full cylinders at the
Norfolk plant and delivering· empty cylinders; 22.5% for delivering to the customer and warehousing when necessary full
cylinders; and then trucking empty cylinders back to the company's warehouse at Norfolk and also for servicing and
22«< regulating *the customers' equipment; and the final
3% for guaranteeing the collection of said accounts.
There is no allocation whatsoever for selling and petitioner
definitely stated time and again throughout his evidence that
he receives not one cent for securing from a prospective customer a signed application for this gas. Under cross examination he states as follows on page 38 of the Transcript:

•
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''Q. Now the letter alloc·ates your services in three cat.eg·ories, .fi.rE:t for accepting delivery of gas in Norfolk and for
delivery of empty cylinders to Norfolk, second for ·warehousing the Pyrofax gas, third for guaranteeing and collecting
the accounts. There is no allocation at all for sales promotion?
"A. None whatever. We get nothing for that. We do
that in order to sell our appliances.
·
"Q. Don't you think that is rather strange, no allocation
for sales promotion? If there weren't any sales there wouldn't
be any service.
"A. We don't get one penny for that."
It should be explained here that although this evidence
...~fer.a to the letter which. the lower court excluded, nevertheless the court admitted the same testimony from the witness
in explanation of the terms of his contract with the company.
It is thus plain that there is not one line of evidence in
this case that petitioner receives any *compensation
23* whatsoever for promoting the sale of this commodity.
·
The evidence is that its compensation is entirely for the
other services rendered under the franchise. Indeed, it maintains no salesmen whatsoever. The witness, Terrill, testified on page 32 of the Transcript that it formerly did maintain a force of salesmen-salesmen for its own products and
not for the commodity of the company, and his evidence is
perfectly clear on the point that it maintains a force of trucks,
drivers, mechanics and stenographers all of which it has to .
use in trucking the full cylinders from Norfolk to Richmond
and to the customer, servicing the equipment in possession
of the customer and then returning empty cylinders to the
company at its Norfolk warehouse. . The sales promotion
feature is concluded once the customer's original application
is received and sent in. Thereafter begins the :flow of the
commodity to the customer through the facilities of the petitioner so that petitioner's duties consist thereafter of acting as the conduit through which flows this gas from the
company to the customer.
It thus appears that in order to sustain the Commonwealth's
contention in this case, the single act of accepting· a signed
application for this gas service is the sole basis for con24* stituting petitioner a commission merchant regardless
of the fact that for years thereafter petitioner merely
acts as a distributor for the company's product. Indeed it
is significant to notice in this connection that once the com-
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pany accepts the customer's application for gas service there
is a contract which becomes binding on both parties and the
company cannot cancel the contract until after the expiration of three years from the date thereof (See Exhibit #4).
Is it not plain that petitioner's contention that it is not paid
for making a sale but is paid for acting as the distributing
agent for the company is the true view of ·this situation?
Invoking the doctrine of de 1ninimis_, the fallacy of the
Commonwealth's position is at once apparent. Thus, the
single act of petitioner in accepting a sig·ned application for
gas service is the slender thread on which is ·suspended the
whole case for this tax. In comparison with that one act
there ensues through the months and years that follow a
steady flow of gas from company to customer through the
facilities of petitioner. The trucks, mechanics, and other employees maintained by it are used in delivering and handling
this commodity. They are certanly not necessary in the sale8
promotion act which originates the contractual relationship
between customer and company. It is earnestly maintained
that, compared with the time, effort, equipment and investment necessary to fulfill its obligations to deliver and service
the fuel, the single act of accepting the orig·inal application
is de 'lnini1nis.
25~
*For the above reasons it is earnestlv submitted that
the preponderance of the evidence in this case certainly
does not sustain the contention of the Commonwealth that
petitioner is engaged in ~Hing for another on commission.
I

(4) The cases of Christian Corporation v. Commonwealth
of Virginia and William H. Stovall v. Commonwealth of Virginia are not controlling here.

The Commonwealth earnestly contends that the two cases
mentioned are controlling here and this was the view adopted
by the lower court (see Christian Corporation v. Commonwealth, Circuit Court of the City of Richmond (1941), writ
of error refused, 178 Va. xxxiv, writ of certiorari denied,
315 U. S. 801, and William H. Stovall v. Comrnonwealth, Law
and Equity Court of the City of Richmond, Part Two (1943),
writ of error refused, 182 Va. lviii). Your petitioner submits that these two cases are not controlling for two reasons:
(a) Because the question of whether the taxpayers in those
cases were commission merchants was not presented to this
court, and (b) Because the facts in those cases were wholly
,
different from those of the instant case.
In the Christian Corporation case, it is true that the Com-
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monwealth maintained in the lower court that the tax26* payer was a commission merchant and taxable as such.
*The lower court sustained this view, however, when
the taxpayer filed a petition for a writ of error which abandoned this ground and relied entirely on the point that it
should not be subject to taxation for the reason .that it was
engaged in interstate commerce. This will be seen from an
inspection of the transcript of the record in this case in the
files of the Attomey General's office on pag·e 3 thereof which
lists the assignments of error. No contention was made
here that it was not a commission merchant. Therefore when
this court denied the writ it surely cannot be said to have
passed on the question of whether petitioner was or was not
a commission merchant.
·
And in the case of Stovall v. Commowwealth, it appears
from a copy of the memorandum of the lower court that the
Christian Corporation case was the basis for the decision
in the Stovall case. It is recited in this memorandum that
the Supreme Court having refused a writ of error in the
Christian Corporation case, that action was binding in the
Stovall case. The court concludes its memorandum in the
following language: ''That decision, as well as. those in
Dunston v. City of Norfolk, 177 Va. 689; McGoldrick v. Berwind-White Coal Mining Company, 309 U.S. 33, and kindred
cases, are controlling."
·
27*
*The cases of Dunston v. City of Norfolk, referred
to, and McGoldrick v. B erwiP.,d-White were both cases
on the question of the right of trie State to tax interstate
commerce, so it is apparent that neither of those cases are
applicable to the· facts of the instant case.
· It is, therefore, submitted that in neither the Christian
case nor the Stovall case, has this court passed upon the
main question involved in this petition for a writ of error.
The second gTound on which petitioner contends that the
Christian and Stovall cases are not controlling here is that
the facts of those cases are wholly different from the facts
obtlm~~~~1e~1}fu-~~~ of the case
at bar. An examination of the records m those two cases
makes it af once apparent that the business, in. fact the only
business in which those taxpayers were engaged, was that of
selling. For instance, in the .Christian Corporation case, they
called themselves "sale agents'' (p. 11 of the Record in this
case). They admitted they were salesmen for their principals (see the Record, p. 12). It was, therefore, admitted
that they were buying and selling and that was all .that .they

1
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were doing. Once the sale was made taxpayer's duties were
completed and his entire commission was earned.
28*
*Such was also the fact in the Stovall case. From
the transcript of the testimony in that case it is seen
that taxpayer admitted it was eng·aged in buying and selling
for another. Thus, on page 9 of the Transcript taxpayer
stated he was a salesman for some six out-of-state companies.
On page 10 he explains his business in these words :
"I call on prospective customers who are the sub-contractors or general contractors and I try to sell theni my vario-us
materials." (Emphasis supplied.)
And on page 15 of the Transcript the taxpayer stated in
so many words that he is paid a commission on the business
he sells.
In the instant case, however, petitfoner's duties under his
contract with the company are merely beginning when he
takes an application from the cus.tomer and it is accepted
hv the company. As has been shown he is not paid for that
act but he is paid for his continuing duties thereafter in hauling, delivery, and servicing of gas to the customer. Such a
marked degree of difference between the instant case and
the Stovall and Christian cases exists that the lower court
in its memorandum admits that the facts are far from being
identical, and in view of the fact that the Commonwealth relies wholly on those two cases and that the lower court
29* in this case based its decision wholly on *them, it is .
submitted that when we have shown the difference that
exists, we have demonstrated the fallacy of the holding of
the lower court.
(5) Un,der the wording of the statute (Taa; Code Sectioti

174), petitioner should be classified as a "broker" and not

as a commission merchant.

Reference was made hereinabove under the second legal
question involved to the distinction made by the common law
between a broker and a factor. It was there shown that a
broker merely acted as the distributing agent for the principal without right or authority to sell in his own name but
only in the name of the principal and on the principal 's terms
and as pointed out there the facts in the instant case clearly
show that this petitioner should be classified as a broker instead of a factor. And when we turn to Section 174 of the
Tax Code here involved, we find that when the legislature
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wrote that section, it apparently had the same disinction in
mind, for, in the first parag-raph of the section it is stated as
follows:
'' Every person, firm or corporation doing business in. this
State who receives or distributes provisions and merchandise, including flour, hay, or grain, shipped to, such person,
firm or corporation for distribution on account of the shipper, or who participates in the profits, ensuing from or accruing out of the sales of such provisions or merchandise, in,
eluding flour, hay or grain, or who invoices such sales
30• or collects *the money therefor, shall be deemed to be
a broker who receives or distributes provisions and
merchandise, including flour, hay or grain.''
The statutory description contained above certainly seems
to fit the facts in the instant case far better than the second
paragraph of the section which defines a commission merchant, for in the instant case the commodity there received
by the petitioner is for '' distribution on account of the shipper". Furthermore, it may be said that petitioner "participates in the profits ensuing or accruing out of the sales''.
Further, petitioner "invoices such sales or collects the money
. therefor". All of this, of course, makes petitioner a broker,
but since the State could levy no tax on petitioner under this
classification because of the peculiar language, it makes it
necessary that he receive or distribute "provisions and merchandise'' and petitioner was classified as a commission merchant.
Now it seems clear that the legislature bad this exact distinction in mind between selling ( as provided by the second
parag-raph of the section) and merely distribie,ting ( as provided by the first paragr~ph of the section). If, therefore,
we are to construe these,iwo paragraphs of Section 174 and
try to fit petitioner into either of these two· categories, it must
be placed in the category of a broker rather than a commisson merchant.
31 *

*(6) The ca..'rn for this tax being at' best a doubtfitl one,
the doubt shoiud be resolved in favor of the taxpayer.

The lower court in its memorandum pt. opinion frankly
concedes that this case is a doubtful one. This language is
used:
"The fact that a greater degree of service, other than sales
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efforts, is rendered in this case than in the two cases above
mentioned causes the Court to not be wholly free from do.ubt
in the conclusion reached.''
The court then proceeded to resolve that doubt in favor of
the taxing authority, in defiance of the settled rule that in
case of doubt in the construction of tax laws the doubt must
be construed in favor of the taxpayer. This doctrine was
proclaimed in clear and unequivocable language by this court
in the recent case of Williamis v. City of Richmond, 177 Va.
477, in the following language (p. 484, opinion by Mr. Justice
Gregory):
'' Tax laws are always to be liberally construed in favor
of t]1e taxpayer and they are not to be extended by implication. If there be substantial doubt it must be resolved in
his favor. The rule is clearly stated in 59 C. J., Statutes, Sec.
670: 'As a general rule revenue laws, such as laws imposing
taxes and licenses, arc neither remedial laws, nor laws
founded upon any permanent public policy; but on the .contrary, operate to impose burdens upon the public, or to restrict them in the enjoyment of their property and the
32• pursuit of their occupations, and, when •they are ambiguous or doubtful, will be construed strictly in favor
of the taxpayer and against the taxing power. * * • ' ''

It is only necessary to add one quotation from Cooley on
Taxation to show that this is the universally accepted rule.
Quoting from the case of Sta.te v. Norman Mayer <t Go. (La.),
127 So. 743: ·
'' 'Statutes and ordinances imposing license and business
taxes must be construed strictly in favor of the citizens and
against the government. * «• * License laws cannot be extended by construction, omissions cannot be supplied by the
courts and no license tax can be exacted which is not imposed
by the words of the statute or ordinance.' Cooley on Taxation, Vol. IV, par. 1693, p. 3401. ''

•

We, therefore, have the unusual situation of a lower court
frankly conceding· a case of doubt and resolving that doubt
against the taxpayer. No doubt it will be argued that the
doubt mentioned by the lower court was simply as to a degree of difference between the Christian Corporation and
Stovall cases and the instant one. However, a consideration
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of the legal questions raised in this petition will certainly
show that there is extreme doubt on the following points:
Whether the legislature meant to change the common law
definition of a commission merchant when it wrote Section
174 of the Tax Code;
Whether petitioner is a commission merchant under this
common law definition;
33*
*Whether the preponderance of the evidence in this
case sustains the conclusion that petitioner is engaged
in '' selling for another on commission'';·
Whether the Christian Corporation· and Stovall cases are
really controlling here since the facts differ so greatly and
since this court merey col).tended itself with refusing writs
of error;
Whether the facts in this case do not justify the classification of petitioner in this case as a broker under the first paragraph of Section 174 rather than as a factor under the second
paragraph.
Incleed it is submitted that the undisputed facts in this
record show beyond any doubt that petitioner is not engaged
in selling anything on commission for another. Once a customer buys gas-burning .equipment from the petitioner and
then contracts with the company for its gas for use in his
equipment, there starts a steady :flow of this .fuel from the
company to the customer through the facilities furnished by
the petitioner. It is no more a "sale" every time a cylinder
of gas is delivered to the customer than it is an additional
sale of electricity by the Virginia Electric and Power Company every time one turns on his electric lights, or a sale of
gas by the City of Richmond every time the gas stove
34* is ignited for cooking or sheating. And to say that the
petitioner in this case is a commission merchant who
has rnade a ..c;ale on, commission as to each separate cyl-inder
of this fuel he may deliver am,d service to ai ·customer by virtue of a contract between the company and customer executed
several years previously, is certainly a distortion of the lOIW
and a result never intended by the legislature.
0

CONCLUSION.
Petitioner earnestly submits that its classification as a
commission merchant and the imposition of the resulting tax
is erroneous and a distortion of Section 174 of the Tax Code.
Wherefore, your petitioner prays that a writ of error may
be allowed from the judgment complained of and that the
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same may be reviewed and reversed and that a final judgment
may be entered in this court holding that your petitioner is
not a commission merchant, that its classification as such is
erroneous and that the taxes paid by it under this elassifica~
tion should be refunded.
Petitioner desires to state orally its reasons in suppoJ't of
its petition for a writ of erro.r and requests that reasonable
opportuntiy may be aUo,ved therefor. Should the writ of
error be granted, your petitioner adopts this as its opening
brief.
35*
•A copy of this petition for a writ of error was delivered to opposing counsel at Richmond, Virginia, .on
March 28, 1947, and the original thereof is this ,day filed in
the clerk's office of the Supreme Court of Appeals at Rich-

mond.
Respectfully submitted,
MAY, SIMPKINS, YOUNG AND RUDD,
Counsel for Petitioner.

R. HUGH RUDD, Of Counsel.
The undersjg'n.,ed atrorneys at law praetK),ing in th~ Supreme Court of Appeals of Virginia here by certify in ac-eordance with the Code of Virginia, .Seetion 6345, .as t1.me.nded,
that in their opinion it is proper that the decision complained
of in the fore going petition for a writ of error should be reviewed.
EDWARD P. SIMPKINS, JR.,
JOHN G. l\lA.Y, JR
Received March 28, 1947.

AL B. W A.TTS, Clerk.
•

W:rit <:>f error gr.anted and -supersede.as awarded. Bond
$350AJO.

.

GEORGE L. BROWNIN.G.
4-9-47.

Rooe[~ed April 9, 1947.
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RECORD
VIRGINIA:
Pleas before the Honorable Willis D. Miller, Judge of
the Law and Equity Court of the City of Richmond, held
for the said City at the Courtroom thereof in the City Hall
on the 4th day_ of March, 1947:
Be it remembered that heretofore, to-wit: At a Law and
Equity Court of the City of Richmond held for the said Court
on the 27th day of June, 1946, Came Natural Gas Company of
Virginia, Inc., and 1iled his Petition for Correction of Erroneous Assessment of Taxes against The Commonwealth of
Virginia, which .Petition is in the words and :figures follow-~
ing, to-wit:
Virginia:
In the Law and Equity Court of the City of Richmond..
Natural Gas Company of Virginia, Inc., Plaintiff,

v.

Commonwealth of Virginia, Defendant.
PETITION.
To the Honorable WiJJis D. Miller, Judge:
Your petitioner, the Natural Gas Company of Virginia., Incorporated, a Virginia corporation, respectfully shows unto
the Court:
1. That it has a gas distributor franchise with the

page 2

r Carbide nnd Carbon Che~cals Corporation, a New

York corporation, for the distribution and servicing
of a liquid natural gas product known as '' Pyrofax Gas,'' in
certain territory in the State of Virginia. A copy of this
franchise is ·filed with the original of this petition to be read
as a part hereof.
·
2. That it is paid for its services under said franchise an
amount equal to thirty-eight and ~ve-tenths (38.5) per cent
of the net sales value of Pyrofax Gas sold by the Carbide and
Carbon Chemicals Corporation within your petitioner's territory in th~ State of Virginia, and that this compensation is

Natural Gas Co. of Va., Inc., v. Commonwealth

23

:fixed for services rendered by your petitioner of three Reparate and distinct kinds as follows:

(1) For accepting delivery of full cylinders of

Pyrofax Gas at the Norfolk, Virginia, filling
station of the Carbide and Carbon Chemicals
Corporation, and for delivery of empty cyl13.5 per cent
inders to the said fiJling station.
(2) For warehom;ing Pyrofax Gas, delivery of
fully cylinders to customers, return of empty
cylinders from customers, servicing Pyrofax
Gas equipment in the hands of customers. 22.0 per cent
(3) For guaranteeing and collecting Pyrofax
Gas customers' accounts.
3.0 per cent
Total

38.5 per cent

3. Your petitioner further shows unto the Court that its
business does not cousi st of buying and selling merchandise
of any kind but that it merely acts as and for the agent of
the Carbide and Ca rl1011 Chemicals Corporation· in the distribution of Pyrofax Gas in the territory assigned to it in
the State of Virginia.
page 3 ~ 4. Your petitioner further shows unto the Court
that notwithstanding the fact that it is not a commission merchant within the purview of the statutes for such
cases made and provided, it has been classified as a commission merchant and a tax assessed against it for the years
1943., 1944, 1945 and 1946 in the total amount of Three Hundred and Ninety-Two Dollars and Forty~Four Cents ($392.44),
which it bas paid on March 20, 1946, as appears from a receipted tax bill attached to the original of this petition, and
prayed to be read as a part hereof.
5. Your petitioner now alleges and charges that the said
assessment made against it for the sum of Three Hundred
and Ninety-Two Dollars and Forty-Four Cents ($392.44) for
a commission merchant's license is illegal and void for the
reason that, as above set forth, it is not a commission merchant within the meaning of the tax laws of the Commonwealth of Virginia.
Your petitioner further prays. that this Honorable Court
inquire into said assesP.ment made against it and decree the
same illegal, null, and void, and pursuant to the provisions of
the statute in such cases made and provided, order rebatement '
to it of the aforesaid tax of Three Hundred and Ninety-Two
Dollars and Forty-Four Cents ($392.44).
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And your petitioner will every pray, etc.
NATURAL GAS COMPANY OF VIRGINIA, INC.
By MAY, SIMPKINS, YOUNG AND RUDD,
its Counsel.

R. HUGH RUDD,
Of Counsel.
page 4 }-

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 27th day
of June, 1946.

This day came the plaintiff, by counsel, and presented his
petition asking· for the correction of an alleged erroneous
tax asi;;essment, a copy of said petition having been delivered
to the Tax Commissioner of. the Commonwealth of Virginia,
which petition is this day filed by leave of court, and by con~
sent of the defendant, as indicated by the endorsem.ent of this
order, this cause is docketed and set for hearing at a date to
be fixed.
page 5 }- And at another day, to-wit: At a Law and Equity
.
Court of the City of Richmond, held the 13th day
of November, 1946.
This day came the plaintiff and defendant., by counsel, and
neither party demanding a jury for the trial of this case but
agreeing that all matters of law and fact might be heard and
determined and judgment rendered by the court; and the evidence and arguments of counsel having been heard, and the
Court not being advised of its judgment to be rendered herein, time is taken to consider thereof.
And at another clay, to-wit: At a Law and Equity Court
of the City of Richmond, held the 6th day of February, 1947.
This case came on to be heard upon the petition filed herein,
the testimony of witnesses and the exhibits filed therewith,
and the oral and written arguments of counsel, and upon consideration of all of which, the Court being of opinion for the
reasons stated in a memorandum opinion dated February 6th,
1947, which memorandum opinion is made a part of the record
herein, that the .petitioner is not entitled to the relief prayed
for in the petition, it is therefore
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Ordered that the petition for refund of the State license
taxes involved in this proceeding be and the same is hereby
denied and tl1e petition dismissed, and that defendpage 6 } ant recover of petitioner its costs in this behalf expended.
To which order of the Court petitioner., by counsel, excepted
and prayed that its exception be noted of record, which .is
accordingly done.
Virginia:
In the Law and Equity Court of the City of Richmond.
Natural Gas Company of Virginia, Inc.

v.

Commonwealth of Virginia.
MEMORANDUM BY THE COURT.

The Court has considered the testimony of the witness, J.
T. Terrill, given in open Court and all of the exhibits filed
in evidence. It carefully observed the manner and demeanor
of the witness while testifying and has weighed the testimony
in the light of the cir~nmstances and exhibits in evidence.
After full consideration of all of the evidence and circumstances the factual conclusion is reached that the petitioner is
a commission merc.hant within the meaning· of Section 174 of
the Tax Code of Virginia and is taxable as such. The evidence as a whole, and e~pecially the contract (Exhibit 1), the
advertisement in the telephone book (Exhibit A), and (Exhibit No. 5), leads the Court to the conclusion that the petitioner is acting as a commission merchant as defined by Section 174, that is, he is selling for another merchandise on
commission. While the facts in this case are not
page 7 } identical with those disclosed in Christian Corporation v. Corrunonwealth, Circuit Court of the City of
Richmond (1941), writ of error refused, 178 Va. xxxiv, writ
of certiorari denierl, 315 U. S. 801, and William H. Stovall
v. Commonwealth, Law and Equity Court of the City of Richmond, Part Two (1'943) writ of error refused, 182 Va. lviii,
the difference, however, is merely that more service is rendered by the petitioner in the case at hand than was rendered
in those cases. The fact that a greater degree of service,
other than sales efforts, is rendered in this case than in the
two cases above mentioned causes the Court to not be wholly
free from doubt in the conclusion reached. But after mature
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consideration the Court is constrained to conclude that the
services rendered, other than the efforts to effect sales and
the consummation thereof, in all of the cases is a matter of
degree, and that basically the status of the petitioner is that
of a commission mercl1ant in this case just as in Clu·ist-ian v.
Commonwealth, supra, and Stovall,. v. C01mnonwealth, supra.·
In short., the Court concludes that the fact that the petitioner
was selling for another merchandise, on commission, is disclosed and proved by a preponderance of the evidence.
· When this cause was heard the Court was of opinion (but
reserved its final decisicn) that Exhibit 3, being a letter dated
March 11, 1946, from Carbide and Carbon Chemical Corporation to Petitioner, should be excluded as varying· or adding to
the contraet (Exhibit l} between the said corporapage 8 ~ tion and Petitioner. Upon more mature consideration this view appears to be incorrect. Roselle v.
Co~monwealth, 110 Va. 235; Harris Magill Co. v. Com1nonwealth, 143 Va. 815. But the Court is further of the opinion,
and so rules, that Exhibit 3 should be excluded as hearsay.
Fraley v. Niohels, 121 Va. 377; Bu.gg v. Seay, 107 Va. 648;
Southern Railway Co. v. Leake, 140 Va. 438. However, the
Court's conclusion that Petitioner is a commission merchant
within the meaning of section 174 of the Tax Code would be
the same if Exhibit 3 were not excluded. It mig·ht be added
that admissible testimony offered by Petitioner's witness Terrill is substantially in accord with the contents of Exhibit 3.

WILLIS D. MILLER
Feb. 6th,, 1947.
page 9 }

And now at this day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 4th day of
:March, 1947.
This day the Judge of this Court delivered to the Clerk
thereof a transcript of the evidence and other incidents of the
trial, duly authenticated, which is now filed and made a part
of the record herein.

Natural Gas Co. of Va., Inc., v. Commonwealth

·27

J. T. TERRELL,
a witness called on behalf of the petitioner, being
first duly sworn, testified as follows :

page 10}

DIRECT EXAMINATION.
By Mr. Rudd:
Q. Please state your name.
A. J. T. Terrell.
Q. What is your business? .
A. I operate the National Gas Company of Virginia, merchandising gas equipment and distributing.
Q. Is that a Virginia corporation?
..
A. A Virginia corporation.
Q. Are you an officer of the corporation T
A. ~es, I am president and manager.
Q. Are you the major stockholder 1
A. Yes.
Q. How long have you been in this business?
A. I have been the major stockholder and operating the
business for thirteen years.
Q. Now what does that business consist of?
A. When I took over the. business I incorporated .it. My
business consists of merchandising gas appliances of every
type, custom built kitchen cabinets and equipping kitchens,
also my franchise with Carbide & Carbon Chemicals Corporation for warehousing·, delivering and with mechanics servicing
the regulating equipment of their Pyrofax equippage 11 } ment which they sell the gas for.
Q; Yon have a place of busine_ss in Ric·hmondY
A. Yes.
Q. Where?
A. 209 West Board Street.
Q. Is that a show room and office?
A. Yes.
Q. State what it is that yon display there in the show
room?
A. I display automatir gas water heaters, gas furnaces., gas
ranges, gas equipment of all types and kitchen cabinets.
Q. Do you display there any of the products of the Carbide
& Carbon Chemicals Corporation?
A. No.
Q. · Is that the only place of business yon have in Richmond?
A. That is the only place-well, I do have a warehouse.
Q. What do you keep in the warehouse?
A. Well, in this particular warehouse I keep this gas when

ZS
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I have it. We take it from Norfolk and deliver it to the
customers and if any is left there we put it in the warehouse
and any empties we put in there. I have another warehouse
I only keep my trucks in.
Q. Do you maintain a sales force Y
page 12 ~ A. No, not now.
Q. Will you explain io the court as briefly as you
can your method of operation?
A. Well, we merchandise-all of our merchandising we buy
and sell ourselves. That is our method is the same as any
other concern in the City of Riehmond that do have a merchandising licens~.
By the Court:
Q. That is, on everything else you handle ,euept the Pyrofax gas you buy it and sell itf
A. That is right, except the Pyrofax gas our franchise
which we have there states w.e w.arebouse and keep mechanics
to service the regulating meehanfoal equipment that is needed
to oprate at each customer's house this gas. The Carbide
& Carbon Chemicals Corporation sells the :gas to the customers. Now we do recommend the gas or take money with
application or the application lots of times is sent us from
New York that we ne,,.er heard of. We can't deliv-er the gas
until the Carbide.& Ca1·bon Chem.foals Corporation notm.es ns,
gives us the name of the customer with the code nmnber and
the price to deliver that gas for whicb th2y have sold and
consummated the contract io .sell gas. We pay a merchandisimg ireense on everything we ~u. CaTbide & Carbon
Chemicals Corporation has always paid their merchandising·
license for selling the gas up until the ruling here that we
should be a commission :merehanf and Cairbide &
page 13 ~ Carbon Chemicals Corporation .should not pay the
merchandising· tax.
1

Mr. Mar~in: We have no particular objection to the statement except wilnat the C.arhlde & Carb@n Chemica.lls Company
did as to -paying .a Ilicen~e tax im Virgimcia i:s "IllOt within the
soope of the testimony tibis witneoo sh.mild give aud we .object to it.
The Court: Ob.jection sustained.
1.\I-r. Rudd: Don't gio into tile tax pafucl by thB Ca!il»ide &
Carbon Chemicals Corporation.
Tibe Witness:: I w.as irymg to -e:1:piain we ·were not trying to
avoid any tax, but tihe thing -they were me1rchaim.dising they
paiid im all other isitates.
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By Mr. Rudd:
Q. Now I show you what purports to be a copy of a paper
headed Pyrofax Gas Distributor Franchise, dated April 20,
1945, between Carbide & Carbon Chemicals Corporation of
New York and Natural Gas Company of Virginia, Inc., and
ask whether that" is a copy of· the franchise you have and to
.
which you have alluded in your testimony Y
A. It is.
Q. Will you file that as an exhibit with your testimony?
A. I will.
·
Note: Filed and marked Exhibit No. 1.
Q. Mr. Terrell, I believe you stated you were
page 14 } billed by the State of Virginia early this year as a
commission merchant, were you not Y
A. That is correct.
Q. Did you pay the ·amount of the billing under protesU
A. Under protest.
Q. In the amount of $392.44, is that correct Y
A. Yes, that is correct. It was $545 something where it
was not as commission merchant until we took the 3 per cent.
We did not start that until 1943 and they brought it down
to $393 something.
Q. Will you file this copy which purports to be the receipted
copy receipted by the Commonwealth of Virginia Y
A. Yes.

Note: Filed and marked Exhibit No. 2.
Q. Now ho.ware you compensated for your services to the
Carbide & Carbon Chl'micals Corporation under the terms of
this franchise T
A. I receive 13.5 per cent for accepting full and delivering
empty cylinders to the Norfolk plant-

Mr. -Martin: If Your Honor ple~se, that.is contrary to the
provisions of the contract. The contract simply says he gets
a commission for his services under the contract.
Mr. Rudd: I will withdraw that question, if
page 15 } Your Honor please.
Q. State the total amount of compensation under .the terms
of this contract T
A. 38.5 per cent.
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Q. Now I will ask you further how is that figure of 38.5
per cent arrived at f
Mr. Martin: Do you want to change the terms of the contract?
Mr. Rudd: We take the position, if· Your Honor please,
that the figure of 38.5 is the total figure as stated in the franchise and that we have a rig·ht to show how that iig·ure is
arrived at.
The Court: You can if it is an amendment to your written contract, but how can you add to the written contract by
oral testimony 7
Mr. Rudd: It is simply explaining what is not explained
in the contract. It is not inadmissible under the parol evidence rule because it simply explains what is a round fig-ure
but is not explained under the contract by a separate agreement between the parties in writing.
Mr. Martin: If Your Honor please, I object to the testimony as to how the commission is broken down and the inti·oduction of that letter. That letter is dated in 1946, I presume
after the date of the contract. I presume the evipage 16 ~ dence will show that it is nothing in the world butI don't know what to call it. It is a self-serving ·
declaration from the principal which is an effort to break
down a flat commission prescribed by the contract of 38.5
per cent. I ·suggest .to Your Honor that it is inadmissible
because it would only be admissible to explain an ambiguity
in the contract and apparently as I read it there is no ambiguity in the contract at all: '' Company shall pay to the Distributor for all services of Di'stributor hereunder a commission of 38.5 per cent.'' There is no showing that this is an
agreement reached later, unless counsel intends to prove that.
It is simply a letter to the company from the principal. Your
Honor will notice the last sentence says: ''We trust that the
above is the info.rmation vou desired and that it will be of
assistance to you." I object to it.
Mr. Rudd: If Your Hono.r please, I would like to point out
to Mr. Martin that the franchise itself in paragraph 6 says:
''In consideration of an increased commission, which is included in the commission specified in Section 7 hereof, Distributor hereby guarantees to Company payment
page 17 ~ by consmners, when due, of the price of all Pyrofax
. gas deliverecl by Distributor.'' Now that is a
statement in the franchise itself which says in consideration
of an increased commission which is included in the 38.5.
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That is certainly an mnbig11ity and this is simply an effort
to explain the ambiguity and is not only done by subsequent
writing, but it is done by-I. think we will still have a right
to show it if it was simply an oral statement because it does
not add to or amend the written contract that has been introduced. I don't see how it can be construed to add to, alter or
amend this contract. It simply explains what certainly needs
an explanation just referred to in the contract itself: ''In
consideration of an increased commission.'' Now certainly
it seems to me the Court ought to have before it for the decision of this matter the breakdown of the services which are
rendered by the taxpayer to the principal since the Commonwealth of Virginia says that those services make us a commission merchant.
The Court: The only thing the Commonwealth of Virginia
had at the 1st of January or when the time came to assess
this tax was this written contract, wasn't it? They didn't
have this understanding between the parties that
page 18 r apparently Mr. Terrell didn't even know what it
was until March 11th after the assessment of the
tax.
Mr. Rudd: If Your Honor please, if the Court will permit
this witness to testify, he will testify how the 38.5 per cent
was first arrived at.
The Court: I understand Mr. Martin's objection to be-of
course, I am going to let you get the evidence in because you
are entitled to develop your case, but as the Court is now advised it will be sustained. We haven't any jury here and if I
. come to a different conclusion I can so state to you gentlemen,
but of course yon are entitled to all of that evidence in this
suit.
.
Mr. Rudd: I will state this also, that the Commonwealth
of Virginia or the Tax Commissioner was in full possession
of all the facts contained in that letter. This is not springing
anything on the Commonwealth as a surprise.
The Court: That is all right, but the letter is a thing that
developed subsequent to the assessmel).t of the tax.
Mr. Rudd: It simply puts in writing· what was the original
.
agreement between the parties and it certainly
page 19 }- seems to m~ should be allowed in as part of the
contract. I don't see how the Court can determine
the issues in this case without knowing what all the facts are,
what this commission-how he is compensated, the basis on
which he is compensated. The Commonwealth of Virginia
says that basis makes him a commission merchant.
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The Court: My view at the present time is different, but
ask the question and get the evidence in.

•

By Mr. Rudd:
Q. Please state to the Court how this figure 38.5 is arrived
at, what the breakdown isY
A. It is 13.5 per cent for accepting delivery of full cylinders at and delivery- of empty cylinders to the Norfolk plant;
22.5 per cent is for delivery and warehousing ,and delivering
full cylinders to the customers and returning the empty
cylinders to the warehouse and servicing the regulating equipment; for guaranteeing the collection of the account 3 per
cent, which prior to July, 1943, we did not receive that 3 per
cent. That shows how the franchise prior to that time-that
is why it was broken down and why we receive the 3 per cent
after ,July, 1943.
Q. Now where in t.he State of Virginia does your principal,
the Carbide & Carbon Chemicals Corporation,
page 20 ~ maintain its warehousef
A. Norfolk.
Q. Do you receive all of your -gas there?
A. That is rig·ht.
Q. What equipment do you maintain for that T
A~ Four trucksMr. Martin: If Your Honor please, I understood that letter was going to be introduced subject to your final approval.
Mr. Terrell is testifying orally what the breakdown of this
commission is.
The Court: Why did he say they were still in Norfolk T
The letter shows the office was in Marvland.
Mr. Rudd: The Court will see that is for years previous.
Under previous year's agreementThe Witness: If you will allow me to say so, that was before they had the :plant at Norfolk.
The Court: This is dated March 11, 1946.
Mr. Rudd: The· first part of the letter concerns the figure
for compensation paid to taxpayer from April 2, 1941, to
July 14, 1943, the second part is from July 15., 1943, to A.p1?i1
19, 1945, and the franchise in effect at the present time is
from April 20, 1945, to the present time.
page 21 ~ The Court: Is that letter to be introduced Y
Mr. Rudd: Yes, sir.
Q. Now I ask you whether or not this letter which is dated
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March 11, 1946, from Pyrofax Gas Division of the Carbide &
Carbon Chemicals Corporation to the Natural Gas Company
of Virginia shows the breakdown of your compensation to
which you just testified?
. A. It does.
Q. And I believe it also shows the breakdown in former
agreements with the company t
A. That is right.
,
Q. Will you introduce this as an exhibit with your testimony?
·
A. Yes.
Note: Filed and marked Exhibit No. 3.
Mr. Martin: I understand that is subject to my objection Y
The Court: Yes .. It is excluded now, but I want Mr. Rudd
to develop all his evideuce. The Court is of a different mind.
By the Court:
Q. Let me ask you if ten cylinders are shipped or delivered
at Norfolk do those ten cyli~ders always go through the
routine so that the different compensation get attached to
them of 13.5 and 22 and whatever the other one· is?
page 22 ~ A. All cylinders we receive at the Norfolk plant
·. we receive 13.5 per cent for taking them at the
Norfolk plant.
Q. Do you take all of them at the Norfolk plant?
A. That is right.
Q. Then what becomes of these cylinders?
A. We deliver ·those cylinders-lots of them from the truck
on the way after we get into our territory. If any are left
over, we take them to the warehouse.
·
Q. Suppose you deliver . ten of those cylinders, then you
have gotten 13.5 per cent because you took them at the Norfolk plant?
A. That is right.
Q. And then you delivered ten of them to customers before
you got to Richmond you got the 22.5 per cent on them?
A. That is right.
Q. That would be 35.5 on those particular ten cylinders?
A. That is right.
Q. 1\.nd then on thosP ten you would guarantee the collection of that account, wouldn't you?
A. And get an additional 3 per cent.
Q. So on each one of the cylinders that you handled you
got 38.5 per cent, did you not?
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A. That is right.
Q. Did you ever get less than 38.5 Y
A. On some accounts that the New York office
page 23 } collected. Then I only got the 35.5 per ce~t.
Q. You mean you have not guaranteed that account!
A. Well, they have some accounts that might be called national such as Government and big industrial accounts, DuPont and so forth that they do their own collecting because
they have to buy it from the big office.
Q. But your guarantee runs to them, does it not? There is
really no necessity of a guarantee, but doesn't your guarantee
run to everything yoU' deliver Y
A. No, only the customers that they give me to collect.
Q. So it is possible for you to get 35.5 per cent on those
that you deliver that they hold a national contract for, we
will say?
A. That is right.
By Mr. Rudd:
Q. And as to those accounts about which the Court has
questioned you you do not guarantee, invoice or collect, do

yonY

A. That is right. I only collect from the accounts that
they give me to collect from which I receive 3 per cent for.
Q. Now do you have the right to sell any of this gas yourself?
A. I do not.
· Mr. Martin: I do not like to keep on objecting,
but that is a question the witness cannot answer
because it is construing the contract.
The Court: Objection sustained.

page 24

~

By Mr. Rudd:
.
Q. Just what do you do Y Explain to the Court what you
do when you take an order for this gas Y
Mr. Rudd: I would like to reserve an exception to the
ruling of the Court both on the question of exclusion of the
letter breaking down the ci.ommission and also on this la.st
question that was objected to.
The Court: All right.
Q. All right, Mr. Terrell.
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A. I only take orders to deliver the gas. I do if a customer wants the gas take an application and inform the customer we will recommend it and send it to New York to sell
the g·as. If the ·company accepts it, they in turn send me the
customer's name with the code.number, requesting me to deliver gas at a certain price to that particular customer.
Q~ You have mentioned taking an order for gas. Is this
the form on which those applications are taken Y
A. This is an application for the customer to buy gas from
the company. When I took over this business the company
had these contracts with hundreds of customers and they sent
me a contract to deliver and service that gas to
page 25 ~ that customer.
Q. When you take an order from the customer
on the form such as you have here-I wi_ll ask you if you will
introduce.that form with your evidence?
A. I will. That is an application.
I

Note : ]filed and marked Exhibit No. 4.
Q. When the customer signs one of those applications for
Pyrofax gas service what is done with it?
A. It is sent to New .York. It explains itself. The company if they see :fitQ. Is it usually executed in duplicate Y
A. Yes. One is sent back by the companyQ. Do you send both the original and duplicate to yo~
principal in New York?
A; That is right.
Q. And what happens there?
A. If they accept the customer as a customer, they sign it
and send one copy to the customer and keep one themselves
and send a card notifying me they are selling· gas to this
customer and to deliver when they receive orders to deliver
gas to them.
Q~ Do they sometimes reject the orders you yourself send
in to them?
A. Yes, a very small percentage of them.
Q. Do you ever sell any gas at all in your own name?
A. I do not.
page 26 r Q. Now who fixes the price of the gas for which
you take these orders?

· Mr. Martin: I ~bject to that. That is is covered by the
contract.
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The Court: Where is it in the contract f
Mr~ Martin: It is covered bv the order and the contract,
too. It says: ''The purchase price of Pyrofax gas hereunder shall be in accordance with the schedule of prices hereto
annexed." It is not annexed here, but the contract somewhere in it provides that the company fixes the price-'' The
price to consumers of all gas delivered. by Distributor shall
be the price specified in Company's then current price schedule." That is paragraph 6 of the contract. I have no objection to the question parti~ularly except it is covered by
the contract.
The Court:. If you have no objection, I will let it in.

By Mr. Rudd:
Q. Answer the question.
A. All prices are fixed by the company. They notify us of
the price.
.
Q. Do you have any right to vary that yourself f
A. I do not.
:page 27 ~ Q. Do you have a right to vary any of the terms ?
A. None whatever.
Q. Now in connection with the d"!;!ties as stated in your
franchise under paragraph 6 as to collection and guarantee
will you state to the Court how you operate t
A. The company sends us a card system with all customers'
names and code numbers. We have to keep them separate
and they send us a form of delivery ticket which the customer signs which acts as an invoice.
Q. When does the customer sign that delivery ticketf
A. When the gas is delivered.
Q. Go ahead.
A. And that delivery ticket states that they can pay to tlw
Natural Gas Company of Virginia, that is our method of
collecting, and we send that money to the company in New
York.
Q. Those payments when received by you how are they
handled?
A. We receive them allQ. First let me ask this question. That money received
. by you is that your money or your principal's money?
A. That is the Carbide & Carbon Chemicals Corporation
money which we are collecting for them.
Q. Do you remitto your principal in New York
page 28 ~ the amount of your collections?
A. We do, the entire amount we collect.

i
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Q. How is your commission paid 7
A. At the end of the month it is all figured up and they
pay us 38.5 per cent.
Q. The company then sends you its check from New York f
A. That is correct.
Q. I show you what purports to be an invoice of the Natural
Gas Company of Virginia and ask whether that is the sales
ticket or invoice which you have testified to 7
A. This is a delivery ticket and invoice which the Carbide
& Carbon Chemicals Corporation furnishes us.
Q. Will you file this with your evidence!
A. I will.

Note: Filed and marked Exhibit No. 5.

Q. Do you offer anything not your property for sale at.
your duly licensed place of business?.
A. I do not.

Bv the Court:
~Q. Suppose a man comes there to place an order for Pyrof ax gas, you don't mean you wouldn't take the order Y
A. Do you mean a present user or someoneQ. So:meone else who came in and wanted to put in an order for it.
A. We take this application· and tell them we
page 29 ~ will recommend them and send it to New York
and they will hear from them immediately. Of
course, we try to sell them the stove or wate'r heater or whatever they want to use the gas for.
.
Q. Suppose you had it in storage and he wanted to buy
some that had not been delivered and you had more than you
had orders for and he wanteil to buy ten cylinders of it?
A. We wouldn't sell it to him.
Q. You wouldn't sell it?
A. Not until his application goes through and is accepted
as a customer.
CROSS EXAMINATION.
· By Mr. Martin:
·
Q. What is the date of your contract with the Carbide &
Carbon Chemicals Corporation?
A . .You mean of the last franchise Y
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Q. The date of all of them since these assessments were
made. ·The assessments are for the years 1943, '44, '45 and

~a

I

A. The assessments were back t.o 1942 and then Judge
Morrissett. changed it to 1943 because we did not start collecting until 1943 and he ruled we weren't commission merchants untilQ. The contract now in effect is dated 19431
page 30 ~ A. No, it is dated 1946, I believe April 20th. It
is a new franchise each year.
Q. These assessments are for the years 1943, '44, '45 and
'46. Now what were the dates of the contracts covering those
years?
A. Sometime in April; I forget the exact date.
Q. April of what year 1
A. Each year. ·
.
Q. You make a new one each year!
A. Each year.
Q. ·You make a n~w contract every year?
A. That is right, a new franchise every year.
Q. Your contract for 1943 was ·dated in '43, 1944 was dated
in '44, 1945 dated '45 and so on V
A. That is true.
Q. Now the contract provides in Section 3 that yo:u-I am
referring to your corporation when I say you-that you shall
use your best efforts to promote the use of Pyrofax gas within
your territory.
A. That is true.
Q. ·what do you do to do that Y
. A. We recommend Pyrof.ax g-as. We go out-in normal
times we had salesmen; we don't now.
Q. In 1943, '44: and. '45 did you have salesmen then4/
A. No. We haven't had a salesman sinee folpage 31 ~ lowing the beginning of the war, but when we go
out to promote the use of it-if we went out to
your home in the country we would try to sell you the idea
of a gas range and gas refrig·eration and gas water heater
and as a rule the first thing you would ask, ''I haven't got
any gas''. ''Use Pyrofax gas and we would recommend it.''
"Where can I get iU" "The Carbide & Carbon Chemical
Corporation." We will take your application for it and we
sell the stove and the water heater and reeommend the Pvrofax gas and promote it to them and get their application
and send it to New· York :and if it is accepted we install our
equipment and sell them the gas.
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Q. Then you promote the sale of this gas when your people
go out to sell your gas appliances which you sell as· a merchant?
A. We recommend it
Q. Your people go out to sell gas appliances lind then vou
solicit people to buy the gas appliance to use Pyrofax g:as 7
.A.. We recommend they use Pyrofax gas.
Q. Your recommend to them that tht3y use Pyrofax gas-T
.A.. That is true.
Q. .And you recommend that they sign this application for
the use of it T
.A.. That is true.
Q. When you say we, who is we T What empage 32 } ployees have you¥
.A.. .A.t the present timeQ. .All my questions are relating to all three of the years
involved in these assessments.
A .. Mechanics, truck drivers, bookkeeper and stenographer.
Q. They are your employees?
.A.. Yes.
.
Q. Now when your employees recommend, as you term it,
the use of Pyrofax gas then this application addressed to the
Carbide & Carbon Chemical Corporation is filled out by your
t!mployee, signed by the customer and recommended by you
or your employees?
A. If you will notice, it says recommended by distributor,
salesman or appliance dealer. Miller & Rhoads could be an
appliance dealer. If you will notice on that application, it
can be recommended by us as distributor or salesman or appliance dealer.
Q. I am talking· about what your employee does. He recommends it!
A. That is true.
Q. Then this application is sent to New York?
· A. If the customer gives the application to him, it is mailed
to New York.
Q. New York approves it and then they notify you 1
A. That is right.
page 33 ~ Q. And then you proceed to deliver Pyrofax gas
. under this application as requested by the customer?
A. Whenever I receive the order from the customer I deliver the first installation as requested by New York, set
up under the code number and price that is given to the customer.
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Q. That is, after the application has been signed and approved by the company you deliver the Pyrofax gas to the
customer upon his request?
A. That is true.
Q. In the quantity he desires or needs 1
A. Y.es.
Q. You spoke of a few orders turned down by the Carbide
& Carbon Chemical Corporation. Are there many¥
·
A. Very, very few.
Q. I should think there would be, with you guaranteeing
the account.
A. Very few even before we guaranteed the account prior
to 1943 because they take the attitude as a rule practically
everyone who buys it is a homeowner and a good citizen and
it is a utility they need to have. We have had some roadhouses and things of that kind turned down and couldn't
make the installation.
Q. Then at the end of each month yon invoice the customer for the amount of gas delivered to him by
page 34 ~ you during the past month Y
A. No, that delivery ticket and invoice is furnished by the company.
Q. I understand that, but it speaks for itself. You sencl
the man a bill covering the amount of gas he purchased f
A. Only the delivery ticket. I mean it is not kept with our
business of invoicing or on our ledger .
. Q. You send him this statement which is marked Exhibit 5
showing the cylinders delivered and the total charge Y
A. That is correct. That is the delivery ticket and the invoice combined furnished by the company from New York.
Q. All right about the delivery ticket; that is what you
send him and he remits to you pursuant to that ticket?
A. That is true.
Q. Do you advertise Pyrofax gas in your territoryY
A. Not solely Pyrofax~
Q. What?
A. The agreement is the company pays for part of the
advertising, that part of the advertising for appliances to
be used with PyrofaxQ. Do you advertise Pyrofax gas in your territory1
A. No, I don't advertise Pyrofax gas alone. The company pays for part of the advertising when we advertise
Pyrofax gas in connection with our appliances. We adver-
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tise Pyrofax gas jointly with the company for use
page 35 } with our appliances. We don't advertise Pyr.ofax
gas for sale.
Q. Your contract provides that the distributor, that is
you, shall use his best efforts to promote the use of Pyrofax
gas witllin the territory and shall advertise adequately Pyrof ax g·as within the territory in such manner and to such extent as may be approved by the Company. You comply with
that provision in the contract?
A.. That is true.
Q.· You say you don't advertise the sale of Pyrofax gas?
.,A... That is true, because we can't sell it.
Q. I hand you a page of the Richmond Telephone Directory, Summer-Fall, 1946, in which appears an advertisement
of Pyrofax g·as.
A.. That is true.
Q. Did your company put that advertisement in there?
A.. That is right-Carbide & Carbon Chemicals Corporation with the Natural Gas Company of Virginia; they had it
put in.
Mr. Martin: I want to introduce this as the Commonwealth's Exhibit A.
Note : File{l and marked Exhibit A.
Q. Do you do any other advertising similar to that in your
. territory?
A. Yes, we used to do advertising.
page 36- ~ Q·. Similar to that?
A. No, that is about the only type used. We
have carried ads in the paper with pictures of ranges and
pictures of Pyrofax gas service. We do everything to sell
gas appliances and promote the use of Pyrofax gas because
we get 38.5 per cent from them for doing just what I told
you we do and naturally we are going to promote it, no use
saying we are not promoting it. · I think anyone would promote it if they are trying to make a living.
Q. You say you maintain an office and warehouse here in
Richmond1
·
A. Yes.
Q. What is the address of the offi.cet
A. 209 West Broad Street.
Q. What is the address of the warehouse?
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A. For the Pyrofax gas it is on the Belt Line at the end
of Moore Street.
Q. Out in the west end Y
A. That is right.
Q. Do you keep any of your gas appliances that you sell in
the west end at the warehouse 1
A. No, not in that warehouse. There are restrictions there
as to being· 50 feet from any other building.
Mr. Martin: Now I want to ask Mr. Terrill two
page 37 ~ questions about this letter without waiving· any
.
objection I Jiave made.
The Court:
Yes,' sir.
.
By Mr. Martin:
Q. That letter is dated when, do you recall f Was it March
11, 19467
The Court: Yes, March 11, 1946. That is Exhibit No. 3.
Q. How did that letter happen to be written¥
A. Judge Morrissett requested I get a statement from
Carbide & Carbon Chemicals Corporation showing how this
commission was broken down.
Q. You wrote to the Carbide & Carbon Chemicals Corporation and asked them to send you a letter how the com-·
mission was broken down?
A. I knew how it was broken down. Judge Morrissett
asked me to get it in. writing from Carbide & Carbon Chem- ·
icals Corporation. ·r wrote them and told them Judge Morrissett, the Tax Commissioner, had requested I have from '
them a statement showing how these commissions were paid.
Q. Have you a copy of the letter you wrote to .them requesting iU
A. I have it .at my office. I can get it for you in a little
~~

.

Mr. Rudd: We will be glad to get that.
The Court: All right. I will permit you to inpage 38 ~ troduce it.

of

Letter March 1st, 1946, introduced as "Exhibit B". This
letter admitted in evidence. W. D. M.
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By :M:r. Martin:
Q. Did you reply to this letter f
A. After receiving this?
Q. Yes.
A. I did not.
Q. This letter was, of course, no~ in existence during ·any
of the yea.rs 1943, '44 and '45?
A. No. I didn't have a letter, but I knew how the set-up
was.
Q. In fact, that letter was not written until after this assessment was made Y
--A. That is true.
Mr. Rudd: The date on the letter shows that.
A. (Continued) Y~s. Under the first set-up it does not show
the 3 per cent. That was before I was getting the 3 per cent.
Q. Now the letter allocates your services in three categories, first for accepting delivery of g·as in Norfolk and for
delivery of empty cylinders to Norfolk, second for warehousing th~ Pyrofax gas, third for g·uaranteeing and collecting the accounts. There is no allocation at all for sales promotion?
A. NoJ?.e whatever. We get nothing for that. We do that
in order to sell our appliances.
page 39 ~ Q. Don't you think that is rather strange, no
allocation for sales promotion Y If there weren't
any sales there wouldn't be any service.
A. If there were no Pyrofax gas I couldn't sell water
heaters, ranges and heating equipment.
Q. The letter does not attribute any value to your services
for promoting the use of Pyrofax gas?
A. We don't get one penny for that.
Q. You say you keep at your warehouse Pyrofax gas for
delivery to customers¥
A. That is true.
Q. And· when the customer-not talking about soliciting
orders-when the customer asks you to deliver him Pyrofax
gas on a contract you deliver it?
A. That is true.
Q. Yon keep enough on hand to supply the needs of the
c1,3tomers Y
A. I try to. It has been pretty short during the war, had
it frozen.
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Q. Your contract provides you shall receive all gas that is
sent you by the companyf
A. That is true.
Q. And you do that Y
A. That is· true.
. Q. .And you keep enoug·h on hand to supply the
page 40 t customers as far as you can Y
.
A. That is right.
Q. Do you have any surplus on hand?
A. Well, I don't know if you would call it surplus. Sometimes we will have not a full cylinder in our warehouse and
if a load comes in it is not all delivered and we will have
maybe thirty-five or forty full cylinders and maybe they arc
delivered tomorrow. There is a shortage of steel so the company can't sell but so many cylinders .. So we keep practically
no surplus at all at the present time.
RE-DIRECT EXAMINATION.
By Mr.·Rudd:
Q. You stated in answer to a question from Mr. Martin
that in normal times you maintained a force of salesmen.
A. That is true.
Q. For whatY
A. Selling the merchandise appliances and regulating Pyrofax gas service when we were working beyond the city limits. We don't sell in the city where they have piped gas. ·
Q. You also stated in answer to a question from Mr. Martin that when you take a signed-up application for Pyrofax
gas on this form, a copy of which you have introduced with
your evidence, that sometimes you yourself send
page 41 ~ these applications in duplicate in to the company Y
A. That is true.
Q. Does the customer likewise sometimes send it in?
A. Oh, yes. New York, if you notice in there in our franchise, they will te.ll us from time to time-we will receive
them from New York, but of course when we had salesmen
out selling merchandise and promoting the use of Pyrofax
gas and regulating it, I would say maybe we sent in far ·more
than anyone else.
Q. Sometimes the company itself sends them in Y
A. Oh, yes, Natural Gas Company of Virginia sends them
up. Carbide & Carbon Chemicals Corporatio'n has a sales
representative here.
Q. As to these delivery tickets that Mr. Martin has ques-
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tioned you about, in the normal course of your operations.
when is that delivery ticket delivered to the customer1
A. When the gas is delivered. That is the only time.
The Court: He stated that on direct testimony.
A. (Continued) There is a delivery ticket and invoice
which the Carbide & Carbon Chemicals Corporation furnishes
us and requests us to deliver gas on that and collect for it
1mder this g·uaranteed colleetion.
Q. You dp not then at the end of the month invoice these
.
customers, do you?
A. No, we don't. If the customer hasn't paidpage 42 ~ some of them g·o to the middle of the month-when
their next cylinder of gas is delivered we try to
add it on there and ask the driver to collect it.
Q. Now do all of your customers remit to you?
A. No; the majority of them now. Some of them still remit to New York and New York-gives us a credit for it, except the ones that they bill direct, which is some national accounts as I explained, but it is getting so now practically all
customers remit to us because they have learned to since we
took on this collection for the 3 per cent that we are collecting.
' Q. Now this letter of March 11th, you stated in answer to
a question by Mr. Martin that you wrote to the company and
asked them for· that information in writing at Judge Morrissett 's request f
A. That is rig·ht.
.
Q. When you received that letter what did you do with it?
A. I turned it over to you for Judge Morrissett. I don't
know whether you presented it to him or not.
Q. But that was in answer to a request from the Tax Commissioner1
A. That is right.
Q. Now where do you make the bulk of your income from
your business; from the sale of your own applipage 43 ~ ances or under your franchise with Carbide & Carbon Chemicals Corporation 1

~

Mr. Martin: I object to that question.
The Court: ·what relevancy bas that?
Mr. Rudd: If Your Honor please, it has been stated here
by Mr. Terrill that the main line of his business is to sell
his equipment.
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The Court: All right, objection overruled. Go ahead. He.
just asked him which did he make the most from.
A. From the sale of our own equipment, all the reports
will show.

RE-CROSS EXAMINATION. ·
By Mr. Martin :
Q. Mr. Terrell, you spoke of Mr. Morrissett requesting you
to get this letter.· This letter is dated ::March 11th and this
assessment was made in February.
A. That is true.
Q. Are you positive Mr. Morrissett wanted. that letter?
What good. would it do him!
A. Mr. Morrissett gave me an interview and discussed this
with me for about two hours and he asked me and I told him
how it was broken down and what we had to do and where
we got our. compensation from. I knew all along how it was.
The contract was written and there was nothpage 44 ~ ing about that 3 per cent addition and Judge Morrissett said, "Well, you get that in writing". He
said, ''I won't g·ive you a decision t~day, but if you will get
that broken down from your company perhaps we can change
it some''.. I am quoting him. I wrote the letter and in the·
meantime- I .talked to Mr. Rudd .. I turned the letter over to
Mr. Rudd. Judge Morrissett requested that :I get that letter
and that there might be a chang_e }}rought about.
Q. You don't do anything contrary to your contract, do
you!
·
.
A. I try not. I iry hard to live up to anything I do ..
Q. You try to comply with the· contract!
A. I try to abide by the contract. .
RE-DIRECT EXAMINATION ..
By Mr .. Rudd:
Q This interview you had with Judge Morrissett at which
he asked you for that information in writing that was after
you were assessed this tax, was it not!
A. That was after I was assessed and I requested Judge
Morrissett because I couldn't see any sense in the world
where we were-that is, I couldn't see where we were a commission merchant and Judge 1\forri~sett asked me to come
down and I think I have in the file at the store where he gave _

I

I
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me a certain hour to come down and he talked to
page 45 } me about two hours and requested I get this letter.
Witness stood aside.
Mr. Rudd: That is the case for the plaintiff.
Mr. Martin: The Commonwealth has no evidence.
. The Court: Is there anything you gentlemen want to say
to me?
Mr. Rudd: There is a great deal I would like to say.
The Court: I am going to ask counsel to file briefs. If you
gentlemen want to arg·ue now, I will hear you now or after
you file briefs. It seems to me the best way is to have the
evidence written up and you gentlemen prepare briefs and
exchange them and then I will fix a time to hear argument.
Do you gentlemen think that is agreeable?
J\fr. Martin: Yes, sir. Will Your Honor give a ruling on
this letter now on this breakdown?
Mr. Rudd: I think that is a matter that should be taken
up in argument. I don't see how the Court can pass on. it
now.
The Court: Gentlemen, I have ruled on it now that the
Court is not now disposed to depart from that ruling, though
I have got to give some thought to the request coming from
Judge Morrissett for that letter. l would rather
page 46 ~ you gentlemen argue the admissibility of it at the
time of the argument. In other words, I rule it
inadmissible, but Mr. Rudd may argue as to whether the
Court is in error and you can prepare yourselves accordingly.
pag·e 47 } Virginia :
In the Law and Equity Court of the City. bf Richmond.
Natural Gas Company of Virginia, Inc., Petitioner,
. v.
Commonwealth of Virginia, Defendant.
CERTIFICATE OF TR~AL ,JUDGE.
I, Willis D. Miller, Judge of the Law and Equity Court of
the City of Richmond, who presided over the trial of the
case of Natural· Gas Company of Virginia, Inc., v. Commonwealth of Virginia in said court at Richmond, Virginia, on
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November 13, 1946, do certify that the foregoing is a true
and correct transcript of all of the testimony and evidence
introduced on behalf of the petitioner and the defendant, together with the objections made and exceptions taken thereto
by the respective parties therein set forth; all other incidents
· of the trial of said case including all rulings of the court and
the objections and exceptions thereto with the grounds assigned.
The exhibits referred to in the foregoing transcript of the.
testimony and offered in evidence marked Exhibits #1 ta
#5, inclusive, and Exhibit #A and #B (including the exhibit mentioned on pages 29 and 30 of the tranpage 48 ~ script which was produced subsequent to the trial
and which is included in the record as Exhibit
#BY, are all duly authenticated by me and made a part of
, the record in this case. Upon request of the petitioner by
its counsel, such original exhibits so authenticated shall be
forwarded to the Clerk of the Supreme Court of Appeals to
be used at the hearing on appeal.
I further certify that this was tendered to and signed by
m~ within the time prescribed by Code Section 6252 for tendering and sig·ning bills of exception and that reasonable
notice in writing. has been given to counsel for the Commonwealth of Virgil)ia, the opposite party, of the time and place
such would be tendered.
Given under my hand this 4th day of March, 1947.
WILLIS D. MILLER,
Judge of Law and Equity Court of the
City of Richmond. .
page 49
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I, Luther Libby, Jr., Clerk of the Law and
Equity Court of the City of Richmond, do hereby
certify that the foregoing is a true transcript of the record
(being· the entii'e record except the Exhibits) in the· above
entitled cause wherein N atura:l Gas Company of Virginia,
Inc., is ·complainant and Commonwealth of Virginia, defendant, and that the defendant had due notice of the intentiop
of the complainant to apply for such transcript.
Given under my hand this 28th day of March, 1947.
LUTHER LIBBY, JR.
A. Copy-Teste:

M. B. WATTS, C. C.
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