


IN THE 

Supreme Court of Appeals of Virginia 
AT RICH~IOND. 

Record No. 5811 

VIRGINIA: 

THO~IAS JUNIOR LOWERY, 

against 

Fron1 the Circuit Court 
Gus E. Mi,tphell, 

Upon the petitio1~ .<?£~ ! . 

and supersedeas is · ~n<ll.ea: 
the Circuit Court o:f~ ··~· Dall~~~~ 
1963, in a proseu.·· ~ .... L'-~';H· 
Raid petitioner foi·· ~.w-1'$~~~ 

And it · 
iu the penal 
to law, has heretQ!tW!IK~i 
visions of sectie,J tiS!.ilS.~f 
bond is reqw:r;ed\0. 



IN THE 

Supreme Court of Appeals of Virginia 
AT RICHl\1:0ND. 

VIR.GINIA: 

In the Suprerne Court of Appeals held at the Suprenw 
Court of Appeals Building in the City of Riclunoncl on vVednes­
day the 22nd day of January, 1964. 

THO~IAS JUNIOR LO\VERY, Plaintiff in error, 

against 

COMMONvVEALTII OF VIRGINIA, Dcfeudant in error. 

Upon a petition for writ of error and super­
sedeas to a judgment rende1·ed by the Circuit 
Coul't of Halifax Cou11ty on the 9th day of 
July, .1963. 

·W·l\i:a· d~y 'C~me ~tgain Thomas Junior. Lowery, by counsel, 
a.:n(J:,~·$t,.a;ppe.ariilrg'to the court that J. Willard Greer, Esquire, 

.:·:: wao. r~p~esents, :the plaintiff in error in this court has been 
,.<_:;·(;!.·/,.i,:::·/:··.:·.. ~pp.oijn.t,e.d C.o~onwealth's Attorney for Halifax County, 
···: .. ',-<< :- . ·~d it" fitpther app~~tliing that the said plaintiff in error has 

.·.;·: .. 6;jYi;f;(,:{;f>~l.i·::·. ·::!fi'QW. :$pJoyed· DaVid F. Gut~rie, Es~uire, to represent him, 
.· .. ;Y;~:··.'·f?~.ififi:,~i,j~f;.r:.J/.~;'[~4~elis.:]i.~r~~y·g~~~¢q .th~ aa1d J. Willard Greer to withdraw 
.:·;Jil{i)·:l,{:(n·~,;::.:1:.)!S(/i::.r:· 1~$..~.~n;mw§~}, ~:Qr th~":p'lJt$1.itlff· in error in this case. 

:1~rtlli1:',': . . ' 
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RECORD 

* * * * * 
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STAT.BJ OF ·viRGINIA l 
COUNTY OF HALIFAX 5 rro-vVit: No.---

1.'0 ANY SIIERIF'Ji., OR POLIUE OFFICER: 

'Vhereas, Sgt. C. J.I~,rancis has this day ntadc con1plaint and 
infol'Ination on oath before rnt1 , Charlie Guthrie Justice of 
the Peace of the said County, that rrhon1as Junior Lowery­
'V-M 331 Leigh St., South Boston, Va. in the said County did 
on the 23rd day of August, 1962: Unlawfully Operate a motor 
vehicle license nu1nber 614-836 on the streets of the City of 
South Boston, Va. in a careless and J'ccldess manner while 
under the influence of alcohol or some form of self ad­
ministered drug. 

These are, therefore, to comn1and you, in the name of the 
Commonwealth, to apprehend and bring before the County 
Court of the said County, the body (bodies) of the above ac­
cused, to answer the said con1plaint and to be further dealt 
with according· to law. And you are also directed to summon: 

Officer C. R. Tuck color-- Address South Boston, Va. D 
as witnesses. 

Given under 1ny hand and seal, this 1st day of February, 
1963. 

(Reverse side) 

CHARLIE T. GUTHRIE (Seal) 
(Title of Issui,ng Officer) 

Jp:·· 

STATE OF VIRGINIA - COUNTY OF HAI!TF;#:$ :fla~M 

I, Charlie T. Guthrie a Justice of the Pe~<t~. ~; .­
County aforesaid, State of Virgini~, do c~~~ .. 
Junior Lowery and , as his. s.ur.f}f · ·-' ',;.. ~1 .. J! · '8\Vl~BI:,,tDli;JJJ 

day each acknowledged themse1ves in.d~b.tef:i ~: ~~; ~~.~·~Q:~.~ 
wealth of.Virginia in the sum of Recog~ze'd: l1XQ.~Si_ns,:;,f~l ~~~~ 
to he made and levied of their respecti.W\e:. ·• · .. ' · ·. · .. 
lands, and tenenwnts to the use,· of tn~ · :, , · · · · · 
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be rendered, yet upon this condition: That the said , 
shall appear before the Circuit, County Court of Halifax 
County, on the 8 day of Feb., 1963, at 10 A.~L, at I-Ialifax, 
Virginia, and at any time or times to which the proceedings 
may be continued or furtlwr }ward, and before any court 
thereafter having or holding any proceedings in cmmection 
with the charge in this warrant, to auHwer for the offense with 
which he is charged, and shaiJ not depart thence without the 
leave of said court, the said obligation to ren1ain in full force 
and effect until the charg<~ is finally disposed of or until it is 
declared void by order of a con1petent court; and upon the 
further condition that the said shall keep 
the peace and be of good behavior for a period of----­
days from the date hereof. Nonappearance shall he deemed 
to constitute a waiver of trial hy jury. 

Given under my hand, this 1 day of Feb., 1963. 

CHARLIE T. GUTI-IRIE, .J.P. 

~lay Term 1963 

DOCI{ET NO. A.-5987 

C01\1:MONWEALTH 

5 WARRANT OF ARREST 
vs. l THOMAS JUNIOR LOWERY- vV-~I-

331 Leigh St., South Boston, Va. 

Executed this, the 1st day of February, 1963. 

SGT. C. J. FRANCIS 

Upon th~ e:tamination of the within charge, I find the ac­
cused guilty,E:}.-;rrd fine him $200.00 and costs of this prosecution 
,a;n:d 9pe--rator's-Ii9ense revoked for a period of 12 n1onths this 
8th: day of -February, 1963. An appeal is noted. 

HENRY W. l\icLAUGI-ILIN, 
Substitute County J udgc 
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License revoked for 12 nwnth~. Appeal noted. 

Filed Feb 22, 19G3 

C. G. CONNER 
Deputy Clerk Circuit Court 

IIalifax County 

Fine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $200.00 
Costs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6.75 

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $206.75 

* * * * * 
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* * * * * 
ORDER 

On ~iay 29, 1963, canw the Attorney for the Comnwnwealth, 
the Attorney for the City of South Boston and the defendant 
appeared in obedience to his recognizance, and plead not 
guilty to the warrant, and with the consent of the defendant 
and the concurrence of the Commonwealth's Attorney and of 
the Court entered now of record, the Court proceeded to hear 
and determine this cause without the intervention of a jury, 
and the evidence being fully heard, the Court doth find the 
said Thomas Junior Lowery guilty of operating a motor 
vehicle on the streets of the City of South Boston, Virginia, 
while under the inftuen~e of alcohol as charged in the warrant, 
and doth fix and ascertain his punishment to be a fine of 
$200.00, and the revocation of his driving privileges for one 
year. _ . 

\"\Thereupon, the said Thomas Junior Lowery,. by hi$\ .~':b-~ 
torncy, moved the Court to set aside the verd,ict. ·as b~ihg, 
contrary to the law and evidence and find for the· defen4J.•~ 
as a matter of law, which motion the Court ove!'f.tU'~·d, to, 
which ruling of the Court the said Thomas J@:tar l't:iow~wy 
excepted. _ _ -

Therefore, it is consiclerated by the C.Q'li:F;~ .. 
nwnwealth recover against the said £,q~E~_Sj·J ~~~~?w·.~-~~~-~i~--~ 
the surr1 of $200.00, the fine by the 
against him, and its cost about this prOS'!~e~~'mt~r>!.t~!~:~!l~!! 
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And on 1notion of tlw said Thonws .Junior Lowe1·y hy his 
A.ttorney, the Court g1·auts a stay of Pxecution for sixty (60) 
days in order that the defendant 1nay apply to the Suprcnw 
Court of Appeals of Virginia for a writ of error, conditioned 
on the defendant paying bond in the pC'nalty of $500.00 concli­
tioned according to law with surety approved by the clerk 
of this Court. 

Enter 7/9/63 

* * 
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* * 

* * 

* * 

G.E.l\L, Judge 

* 

* 
NOTICE OF APPEAL 1\.ND AHSIGNl\1ENTS OF .BJRROR 

To the Clerk of the Circu,it Court of llalifax County: 

Counsel for Thomas ,Junior Lowery, the defendant in the 
above-styled case in the Circuit Coul't of IIalifax County, 
Virginia, hereby gives nptice of appeal f1·on1 the order entered 
in this case on July 9, 1963, and sets forth the following as­
signments of error: 

1. That the verdict is contrary to the law and evidence: 

(a) That the·re was no lawful authority for the arrest in 
the City of South Boston on August 23, 1962. 

(b) That the warrant officer of the City was without judicial 
authority to act for the City or the State. 

(c) That the defendant was unlawfully detained and un­
lawfully advised that the law required hint to permit a sample 
of his blood for testing. 

(d). That the evidence obtained under tho void City warrant 
wasnotadmissible in the prosecution under the State warrant . 

.(e) .That the defendant should havr lwrn found not guilty 
,~$ a matter of law. 

J. WILLARD GREER 
Counsel for Thon1as Junior Lowery 
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]
1 iled Aug 29, 1963 

* * 
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* * 

C. G. CONNER 
Deputy Clerk Circuit Court 

Halifax County 

* * * 

* * * 
STIPUL1\.TION oF• Ji}VIDENCE AND OTHER 

INCIDENTS OF TRIAL 

It is agreed and stipulated that the following statement 
in narrative forn1 constitutes the evidence and other incidents 
of tho trial in the above styled captioned n1atter heard by the 
Honorable G. E. nlitchell, Jr., Judge of the Circuit Court of 
Halifax County on ~lay 29, 1963. 

Thomas Junior Lowery was arrested on August 23, 1962, 
by Sgt. C. J. Francis of the Police Department of the City 
of South Boston. A city warrant (Exhibit No. 1) was issued 
on that day charging Lowery with unlawfully operating a 
nwtor vehicle on the streets of said city while under the in­
fluence. The warrant was signed by A. W. Jones, Warrant 
Officer, of said city. 

Before and after the warrant was issued, the arresting 
officer informed the defendant that the law required him to 
take a blood test and that if he unreasonably refuses, his 
driver's license will lw revoked. The defendant was also ad­
vised by the warrant officer that his unreasonable refusal to 
consent to the blood test constituted an offense in and of 
itself, punishable by suspension of his driver's licens.e for 
ninety (90) days. The warrant officer gave the defendant a 
copy of the form containing a brief statement of the law, a 
declaration of refusal, and spaces for the signatures of the 

defendant and a witness (Exhibit No.2). The de-
page G J fendant 's counsel was called to the Police Station 

within two hours after his arrest and also ad­
vised the defendant that the law required him to sub:rtfit tQ· 
thr. blood test. The defendant submitted to the test. 

Before the trial in the Police ,Justice Court of said Qtt}f,., ~ 
was discovered that the city ordinance ha.d not b~en am~itd:~~ 
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to conform with the minimum fine of $200.00 required hy §18.1-
58 and therefore no prosecution could he held under the 
ordinance because of the requirements of §15-553. The City 
warrant was nolle prosequied. 

A state warrant (Exhibit No. 8) was issued on September 
14, 1962, charging the defendant with the sanw offense on 
August 23, 1962. This warrant was issued hy Charlie T. 
Guthrie, Justice of the Peace. Upon the appeal of this war­
rant to the Circuit Court, the Assistant Comnwnwealth 's At­
torney of Halifax County 'nolle 1Jrosequied the warrant at the 
January Term of said Court. 

Another state warrant was issued on FPhrna1·y 1, 196:3. 
charging Lowery with the same offPlJKP on Aug·ust 23, 1962. 
This warrant was issued hy Charlie T. Gutln·ic, .JnKticc of the 
Peace. The warrant officer of said city A. W .• Jones, is not a 
Justice of the Peace and has no authority to issue state war­
rants. 

The defendant was tried before the Court without a jury 
on the state warrant issued on February 1, 1963. The Com­
monwealth was permitted by the Court to introduce the blood 
alcohol test certificate which showed the results of the blood 
sample which the defendant had submitted to as the result 
of his being charged on the city warrant issued August 23, 
1962. Said certificat(l showed an alcoholic content of 0.20%. 

The defendant made a timely nwtion to suppress the intro­
duction of the blood test result on the grounds that there had 
been no lawful arrest in the City of South Boston on August 
23, 1962, that the warrant officer of the city was without 

judicial authority, that the defendant had been 
page 7 ) unlawfully detained and unlawfully advised that 

the city ordinance complied with the general state 
statutes. The Court overruled the defendant's motion and 
exceptions were duly taken. 

The :Court found the defendant guilty as charged in the 
warr~t and fixed his punishment at a fine of $200.00 and 
revqi~:ct hi~ driving privileges for one yea1·. Thereupon the 
s~i<iE \Cl¢.fe~ilan.t moved the Court to set aside the verdict as 

,n ..... ·"'"""'" .... ,.,.- to the law and evidence and find for the de-
:'::;,,,!fi~j~~~'t of law, which motion the Court overruled, 

~~1.:;\W~~CJ~.t;~ng\p:f the Court the said defendant excepted, anrl 
. , · . ':d~fendant, the Court granted a stay of ex. 

~~~~f~gf;:~:~f:· tr{;}O.) days in order that the defendant may 
i , .$~iJJeroe Court of Appeals of Virginia for a 
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The foregoing is a narrative Htatement of the facts and 
other incidents of the trial, also objections and exceptions in 
the above-captioned case. 

Received and signed this 5th day of September, 1963. 

G. E. ~fiTCHELL, JR., ,Judge 

,J anws S. Easley 
Attorney for the Connnonwealth 
South Boston, Virginia 

Lester L. Dillard 
City Attorney 
South Boston, Virginia 

.J. Willard Greer 
Counsel for Defendant 
South Boston, Virginia 

A Copy-Te~te: 

I-I. G. TURNER, Cleric 
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