IN THE

Supreme Court of Appeals of Virginia

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Monday the 9th day of January, 1967.

DOR.OTHY ANN CAUSEY,

Appellant,

against
L.

~1:AE

LANIGAN,

Appellee.

From the Circuit Court of Henrico County
,John "\Yin go l{no,vles, Judge

Upon the petition of Dorothy Ann Causey an appeal is
awarded her from a decree entered bv the Circuit Court
of Henrico County on the 6th day of J u1y, 1966, in a certain
chancery cause then therein depending, wherein the said petitioner was plaintiff and L. Mae Lanigan was defendant;
upon the petitioner, or some one for her, entering into bond
with sufficient security before the clerk of the said circuit
court in the penalty of three hundred dollars, "ith condition
as the law directs.
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FINAL DECREE
On June 30, 1966, came the parties, in person and by counsel,
and this cause was heard upon plaintiff's bill of complaint
and defendant's answer thereto, upon testimony taken on behalf of plaintiff and defendant ore tenus and exhibits therewith, and was argued by counsel.
And the court, being of opinion that plaintiff has not
established an easement across defendant's property by prescription or otherwise doth ADJUDGE, ORDER and DECREE that plaintiff's bill of complaint displayed against
defendant be dismissed, 'vith costs to defendant.
To all of which plaintiff, by counsel, objects and excepts.
I ask for this :
LEWIS T. BOOKER, p.d.
Seen and objected to :
MILES CARY, JR., p.q.
Enter: 7j6j66.
JOHN 'VINGO ICNO,VLES, Judge
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NOTICE OF APPEAL .A.ND
ASSIGNMENTS OF ERROR
Dorothy Ann Causey, the plaintiff herein, hereby gives
notice of her appeal to the Supretne Court of Appeals of
Virginia from the final judgment entered in this action on
the 6th day of July, 1966, and assigns as error in the above
matter the following:

Dorothy Ann Causey v. L. Mae Lanigan
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Dorothy Ann Causey
1. The court's action in not entering final judgment for the
plaintiff was contrary to the law and the evidence and plainly.
wrong, since the plaintiff had established an easement by
prescription across defendant's property, and judgment for
the defendant was 'vithout evidence to support it.
2. The court's action in not entering final judgment for
plaintiff \vas contrary to the law and the evidence and plainly
wrong since defendant failed in her evidence to rebut the
presumption of an adverse use by plaintiff by showing permission or license granted by the defendant or her predecessors in title.
3. The court's action in holding that there was circumstantial evidence of an implied agreement regarding permission to use the common driveway by the predecessors in
title \Vhere there was no evidence submitted by either party
as to any agreement or as to any of the circumstances regarding the origin of such driveway.
DOROTHY ANN CAUSEY
By MILES CARY, JR.
Counsel
Received & filed in office September 1,1966.
Teste
MARGARET B. BAKER, Dep. Clerk
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DOROTHY ANN CAUSEY, called by
duly sworn, testifled as follows:

~[r.

Cary, flrst being

DIRECT EXAMINATION
Bv Mr. CarY:
·Q. Please state your name.
A. Ann Guthrie Causey, Dorothy Ann Causey.
Q. Are yon the o\vner of real estate at 1219 "'\Vilmer Avenue!
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Dorothy .Ann Causey
A. Yes, sir.
Q. Ho'v long have you owned the property Y
A. Two years in September, I believe.
Q. Two years in September, I see. Do you live there at the.
present time?
A. No.
Q. Where do you live?
A. 901 West 30th Street.
Q. Have you ever lived at 1219 'Vilmer Avenue?
A. Yes.
Q. vVhen did you move there 1
page 4 ~ A. In the fall of 1945 've moved there.
Q. Your family?
A. The whole family.
Q. Ho'v long did you live there?
A. Until I was married in September of 1953 .

•

•

•

•

•

Q. I see. Now, in the fall of 1945, Mrs. Causey, was there
a driveway between the property at 1219, your home, and
1221 vVilmer A venue, no'v owned by Mrs. Lanigan Y
A. Yes.
Q. I see. Where was this driveway situated?
A. Between the two homes, right between the two. The
boundary line went approximately up the middle of the drhre.
Q. Where did the driveway go to?
A. To the street.
Q. 'Vilmer A venue Y
A. Yes, and to a garage in the rear.
Q. It extended back to garages in the rear Y
A. Yes, sir.
page 5 ~ Q. Do you have a garage there Y
A. Yes.
Q. Did the people next door have a garage Y
A. Yes.
Q. I see. Now, was this driveway at any time, to the best
of your knowledge, ever moved or changed prior to this
spring of 1965 Y
A. No.
Q. Did it remain the the exact same location, to the best of
your knowledge?
A. Yes.
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Dorothy Ann Cause'fj

Q. How was the driveway used, Mrs. Causey' for 'vhat
purpose¥
A. To get in and out of our property, by friends, visitors,
anyone who wanted to deliver.
Q. I see. 'Vho lived next door at 1221 Wihner A venue
\vhen you 1noved into the property in the fall of 1945?
A. The l(elley family-Ernest Kelley, his father Willia1n
l(elley, his wife and son.
Q. Did they use the driy·eway also?
A. Yes.
Q. For the same purposes you did?
A. Yes.
Q. I see. Did any other group of people, other than the
people you just ~mntnerated, use the driveway for
page 6 ~ any purpose?
A. No.
Q. It was not open to the public?
A. No, it wasn't.
Q. Fr01n the time you 1noved into the property to the
present day, ~Irs. Causey, were any objections ever raised
by anyone to yon and your family nsing the driveway1
A. No.
Q. 'Vas there ever any coinment or state1nents n1ade hy
anyone that yon n1ay have considered an objection to your using the driveway?
A. No.
Q. "\Vas this driveway also used to just park cars?
A. V\T ell, smneon(:l may have parked a car but if it ever
got in the way we always asked politely that someone move it.
But, we ne\·er purposely left a car there, to my know·ledge.
Q. I see. Do yon know of any agreement, Mrs. Causey, or
any oral ronsent that existed that governed the nse of the
drivewa~r by the respective parties ,\rho O\vned 1219 '\7 ilmer
Avenne and 1221 Wihner Avenue?
A. No.
Q. No such agrPetnent?
A. No.
Q. Did yon and your family ever raise any ohpage 7 } ;ject1on to tlw l(elle:v fmnily and other occupants
of the property at 1221 'Vilmer A venue using this
drive"ray~

A. No.
0. Fron1 tJw time th:;lt v011 and vonr fatnilv moved to this
property in 1945 l1as thiR drive,vay been continuously used
as such during that p~riod of time~
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Dorothy A.n1t Ca~tsey
'·

A. Yes.
Q. Has there ever been any gap in there Y
A. No.
Q. It has been from 1945 to the present day, well in the
spring of 1945, always been used as a driveway?
A. Yes.
Q. During this period of time has it always been used not
only by you and your fa1nily but also by people 'vho lived at
1221 Wilmer A venue Y
A. Yes.
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CROSS EXAJ\IINATION
By Mr. Booker:
<I<
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Q. As far as you are concerned, although legal title is in
your name, your father has control of the property?
A. That is correct. He asked 1ne, and it is all right with ·me.
Q. You were not going to disagree, were you Y
...~.No.
Q. Because you did this as an accommodation
page 12 ~ to enable him to borro'v money for his business Y
A. Right.
Q. It was well understood in the family?
A. Yes. (Nodding head)
Q. You said you did not lrno'v of any agree1nent abont the
use of the driveway, but you likewise do not kno'v if an
agreement ever existed, do you Y
A. I do not know anything about any agreement.
Q. You do not kno'v one way or tl1e other?
A. Right.

Dorothy Ann Causey v. L. Mae Lanigan
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Ernest ill. J(elley, Jr.

Q. You do not know \vhether the people who sold the property to you had an agreement or not, do yon Y
~-\.. "\Vell, the l{elleys sold the property to my family, so
it \Vould be Kellevs and l{ellevs.
Q. You do not kno\v whether any agreen1r.nt existed betw·een the1n or not, do you V
A. No.
Q. Now, if your fathPr l1ad had conversation with 1\!Irs.
Lanigan about Inoying the fence and had made any statement to her about it, would you repudiate that and say he
had no authority to n1ake that statmnent?
. A.. I would disagree witl1 him if I thought it was wrong
and did not make sense, certainly.
Q. But yon knew yonr father lived in the house and paid
taxes on it and maintained the property?
pagP 13 ~
A. Yes.
Q. Yon kne\V your father had the house on "'\ViJ.
In(lr for sale, didn't yon?
A. Yes.
Q. ·Yon knew h~ r< ceiYPd an FHA appraisal for it¥
. A.. Yes.
.
Q. And von did not (ll'iticizP hin1 ~
A. I encouraged that.
Q. In any dealing with yonr f:=ttlwT, as far as you \vere
concerned he l1ad a rig-l1t to deal with thP proywrty?
A.. 11 es, hnt I won1d he inforin(ld, I asstnne.
1

J>agP 17

~

ERN~ST }f. T{~LLEY, JR., called
fir~t hPing dnly sworn, testified as

Cary,

by

~Ir.

follows:

DIRECT EXAl\IINATION
BY -:\Ir. Carv:
·Q. State ~~our narne and address .
.A. F,rnest 1L l(Pl1Py, .Jr., 8020 Sycan1ore Lane.
Q. Where are yon e1npJoyed?
.A. Seaboard A.ir LinP Railroad.
Q. ~Ir. Kelley, did yon ~ver at any tin1e live at 122t
'YilmPr AYenne in Henrico Conntv'
A. Yes, I lived there frmn birth "to 1959.
0. And \vho did this l1onse belong toY
.A.. :\fy· father, Ernest l\f. Kelley.
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Ernest Jf. /( elley, Jr.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

I believe you stated you stayed there to 1959.
Right.
Where did you go at that time, Mr. Kelley?
I moved to 9903 Purcell Road, Laurel Parle
Who lived in that house after you 1noved?
My father.
IIow long did he live there~
Until he died in February 1960.

The Court: February 1960 ~
page 18

~

Q. And after your father's death ho'v was the
property disposed of?
A. It 'vas left to me by his will, and I in turn

sold it.
Q. Who toT
A. ~frs. Lanigan.
Q. Mr. Kelley, to the best of your recollection ":ras there
a drive,vay used hy yon and your family at 1221 'Viln1er
AvenueV

A. Yes.
Q. Where 'vas this drive,vay situated?
A. It 'vas located behveen the hvo properties at 1221. and
1219, approxilnately down the center line of the property.
.L~. The center line? ,~Vl1ere did this drivew-ay extend tofrom 'vhat to what?
··
A. It extended frmn 'Vihner AYenne to two garages which
is, I would say, approxilnately 1.40 to 150 f<:'et.
Q. Do you kno"r whether this driveway yon are speaking
of 'vas ever n1oved frmn one location to another frmn vonr
earlie~t r<:'collection until the present day?
·
A. No. No significant nwve, maybe an inch or two. It 'vas
in the san1e location at all times.
Q. What did it consist of?
A. The time I was there, dirt and cinders fron1 fires and
thiT1gs filling holes and tracks and things.
page 19 ~ Q. Do yon have any idea, from your kno,vledge~
Mr. Kelle·y~ ho'v long tl1e driveway had been there f
A. It was there prior to 1ny h1rtl1 in 1932.

Q. V\lho nsed the drive,vav~ l\:fr. Kelley?

A. Families of these two hmnes or whoever visited, or
delivery trucks.
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Ernest JJtl. J( elley, Jr.

Q. For what use did you and your fa1nily make of it 7
A. To get in and out of the garage.
Q. Was this driveway open to the public in any way Y
A. No.
Q. Not open to people not connected to the two properties
at 1219 and 1221?
A. Not that I can recall.
Q. Do you know of the existence of any agreement providing for the joint permission to use this driveway by the
respective parties~
A. No, it was common knowledge it was split in the boundary line, both both could use it as their O"\Vn and had equal
rights.
Q. "\Vere cars ever blocking the driveway?
A. Occasionally.
page 20 ~
Q. "\Vhat would happen?
A. ""\Ve would go ask somebody to n1ove it, depending on "\vhose car it was, and depending on whose house.
Q. Did it create any problen1s at all?
A. No serious problem that I can recall. Nothing was ever
said about closing the driveway down because smnebody
blocking-excessive blocking.
Q. "\Vere you aware that occupants of 1219 "\Vilmer Avenue
used this driveway as they }Jleased?
A. Yes.
Q. Did yon and your family raise objections about it?
A. No.
Q. Did anyone raise any objections about the nse of this
driveway?
A. Not to my knowledge.
Q. 1\{r. Kelley, from your earliest days that yon can recall
events, was the driveway between the two properties always
used as a joint driveway by the occupants of the two properties up until the tirne yon sold the property?
A. Yes.
Q. Do you recall whether it 'vas ever used for any other
purpose other than a driveway during that period of tin1e?
A. ·used for a walkwav. No other vehicles other
page 21 ~ than personal cars or del~very trucks.
Q. Was the "\valkway to get to the house T
A. Yes. Kids coming through, and always a lot of kids
there. You could not 'valk through the yards because of
fences.
Q. The only way to get back to it, if you 'vantPd to~

Supreme Court of .Appeals of Virginia
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Ernest JYI. Kelley, Jr .
.A. Yes. (Nodding head)
.
Q. But the driveway itself other than for that instance
was used for a driveway up until the time you sold itY
A. Yes.

•
CROSS EXAMINATION
By Mr. Booker:

page 22
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•

•

Q. How many yards 'vere behind yours Y
A. If you are referring I think to the Poes, I recall they
probably did; when they moved in I do not re1nember exactly,
but it was before they finished the road around "\Vilmer Avenue, as 'veil as I can remember.
They would come up to our property and cross our yard
to get mail.
Q. They had to get the school bus?
A. I do not think anyone "Tas going to school when I lived
there.
Q. But they did not have any access because the turnpike
came through and changed the landscape?
A. That is right.
Q. Prior to the new road after the turnpike, did tlH~ Poes
use the drive,vay to come through your yard?
A. As a walkway, not a driveway.

Q. Was there ever any disagreen1ent during the period of
time you lived there behveen your family and the family next
door over the use of the drivewav?
}Jage 23 ~ A. Not other than hrought up before about parking cars and causing confusion and being a little
hot under the collar about 1noving.
Q. You never recall telling tht?lll to not to use it, or did
they tell you?

Dorothy Ann Causey v. L. Mae Lanigan
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C. W. Guthrie
A. No.
Q. Do you ever recall anyone saying to you that you did
not have permission to use the drivewayf
A. No.
Q. Do you ever recall anyone in your family telling anyone
next door they did not have permission 1
A. Not that I kno\v of.
Q. Did anyone ever try to fence it off or close it down
during the period of time 'vhen you were there Y
A. No.
Q. Did anyone ever block the drive with obstacles or anything.DJ
A. No.
Q. Occasionally an automobile, butA. -moved if you would ask them.
Q. Your folks v.rould do the same thingf
A. Yes.
Q. Just tell them?
A. Rigl1t.

page 25

~

C. V-l. GUTHRIE, called by Mr. Cary, first being duly sworn, testified as follows:
DIRECT EXAMINATION

By Mr. Cary:
Q. Please state your name, address and occupation.
A. ~Iy name is C. vV. Guthrie, Sr. I live at 1219 Wilmer
A venue. I am engaged in the Golden Skillet Corporation.
Q. Mr. Guthrie, ho\v long have you lived at 1219 Wilmer
Avenuef
A. Since the fall of 1.945, I believe it is.
Q. Did you live in Richn1ond prior to that time Y
A. Yes.
Q. How many children do you have?
A. Six sons and one daughter.
Q. Are any of your childr~n living with yon at the present
tilnef
A. One son at present.
Q. Mr. Guthrie, \Vllen you moved into the property in the
fall of 1945 'vas there a driveway between your property and
the property next door at 1221 Y

12
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C. W. Guthrie
A. Yes, sir.
Q. 'Vhere was the driveway located?
A. It was across the boundary line, I suppose,
page 26 ~ straddled the boundary.
Q. Where did the driveway go toY
A. The rear of the property, to both properties.
Q. Do you know about ho'v far back it went approximately?
A. 150 or 175 feet, back to a garage that was there.
Q. When you moved into the property, Mr. Guthrie, did
anyone else use this drivE:nvay other than you and your
family?
A. You mean while there f
Q. When you 1noved in and afterwards.
A. ·when we moved in the people next door used the
property; people who visited used the property and people
who made deliveries and so on used the driveway.
Q. V\TJJat \Vas located in the rear of the property in the
direction that the driveway extended?
A. Both of our garages for a \vhile, then the I\:elleys garage
and one presently there, and there \Vas one in the back of our
property that 'vas torn down the latter part of 1950 because
of tel'lnites so we had it torn down.
By The Court:
Q. "\\TJJa t year?
A. Latter part of 1950, I do not recallQ. Late 1950?
page 27 ~ A. Right, sir. It could have been early 1960
termites were found and \Ve had it torn down.
Mr. Cary: (Continuing)
Q. Mr. Guthrie, subseqlHmt to your moving into the property until the spring of 1965 was the location of this drive-way
ever moved at all or changed?
A. V\TJJat?
Q. After you m.oved into the property at 1219 \Vilmer
...\venue until last year, spring of 1965, was the location of
the driveway 1noved at any timeT
A. No.
Q. Do you recall what the drive,vay consisted of-what it
looked like? \Vas it paved or \Vhat?
A. No. J nst a normal dirt road, sometimes gravel on it, a
drive,vay between properties, just a normal dirt property.
Gravel on it, not paved.

Dorothy Ann Causey v. L. Mae Lanigan
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0. W. Guthrie

page 28

~

Q. Do you know 'vho lived in your house, or the house at
1219 vVibner A venue, prior to your moving in 1945?
A. A family bv the name of McDonalds who moved here
with the Patent Office moved down, moved to Richmond 'vhen
the Patent Office moved to Richmond during World War 2.
Q. Did you ever have occasion to visit them at the honsef
A. Yes.
Q. Did they use the driveway Y
A. Yes.
Q. I-I ow long did they live in the house t
A. \Ve Irne'v then1 I think it was the 1944's. \Ve visited them
and they visited us and some other friends.
Q. 19441
A. Or possibly earlier, I cannot be exact on the date; and
that was the reason we moved into the home, they 'vere going
to California. They suggested 've talk about it.
Q. N o,v, from the time you moved into the property were
any objections ever made to yon and your family over your
nse of this driveway Y
page 29 ~ A. No.
Q. Do yon know of any arrangement or agreement tl1at existed over the nse of this drive,vav bv the
· ·
owners and occupants of the nvo properties?
A. No.
Q. Fr01n the time tn~t you moved into the property, 1\fr.
Guthrie, until spring of'l965 had this driveway always been
used as a dri,·eway?
A. Yes.
·
·,,
Q. Anything else other thari'·~ driveway?
A. Not that I kno'v of.
·

•
page 31

~

•
Q. Prior to that time, 1\iir. G1}thrie, did yon have any dis-
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C. W. Guthrie
cussion at all with Miss Lanigan after she moved into the
property at 1221 Wilmer Avenue over the use of this drive'vay¥
A. People would park there. ~{y son would park, visitors
to Miss Lanigan would park in there, and occasiona1ly we
would have to ask people to move 'vhich was done in a polite
way I think when we 'vere blocked.
One time Miss Lanigan spoke about her property and I
suggested they run a drive,vay down the other way if she
wanted it. I never had any inkling or anything-! never
gave an inkling or a hint that I had been blocked out of the
drivewav.
Q. Did you ever authorize Miss Lanigan to move the fence
from its for1ner location to the present location on the
boundary line'
A. No.
Q. You never authorized it?
A. No. I did not.
Q. Was there ever any agreement with Miss Lanigan, between you and Miss Lanigan, over any moving of that fence
from the former location Y
page 32 } A. I never had any idea the fence ·would be
moved until I came home and found it in the
middle of the driveway. It was done on a Saturday and
no one was around.
Q.. What did you do, Mr. Guthrie, on arriving back in Richmond and finding out the driveway had been closed¥
A. Well, I guess I did what anybody would do. I got hot.
I could not get in the driveway, and I parked and went to
bed.
Q. Did you talk to her at all at that time Y
A. No, sir, not at that time. Sometime later, possibly a
'veek or during the week or couple weeks. I waited one evening and asked her if we had any personal difficulties to please
let's settle it, we would help to move it rather than have
legal entanglement. She said I would have to see an attorney,
and that was the end of that.
The night that I can1e home the fence was up. During the
night I heard a noise and I rushed down on the porch without
these glasses 'vithout which I could not recognize you or
lJfrs. Lanigan. There was a noise; someone was pulling down
the fence.

Dorothy Ann Causey v. L. Mae Lanigan
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C. W. Guthrie

•
page 33

•

•

~

•
Q. Mr. Guthrie, going back a minute, during the period
of time that you have lived at 1219 Wilmer Avenue, was
this driYeway used for any purpose other than a driveway for
the occupants of both properties Y
A.. Not as I ever kne\V of. It \Vas to go in and out of the
property, for friends, visitors, or whoever else had a reason.
Q. Open to the public in any 'vay?
A.. No.

•

•

•

CROSS EXAMINATION
Bv l\!r. Booker:
·Q. Mr. Guthrie, did your use of the drivt~way interfere
'vith ~Iiss Lanigan's use except from time to tinte when cars
onld block the drivewav and the cars w·ere 1noved?
A. I do not quite get that.
Q. Did your use of the driveway interfere with Mrs.
Lanigan's use of the driveway?
A. I do not know how it could.
Q. Did her use interfere with your use?
page 34 ~ A. Other than as we did. Occasional parking of
a car whicl1 eitl1er of us would ask the other to
1nove.
,
Q. No problem, was itf·,__
A. Sometimes it was agp:ritvating, but, no0. "\Vas there ever a prohlem,Jhat Jasted a \\TeekT
A. I never knew of it lasting i'~eek.
Q. 1\{ore than a dav?
""'
A. Never known if to last a day. ","
Q. An hour?
·,,,
A. I would have to guess.
'
Q. More than two hours?
\,,,
A. Speculation, just people parking.
Q. Brief periods of time?
A. Brief periods of time. <Visitors or my children perhaps would park in it, and I hav((__ known them to \vash cars
"
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0. W. G1.tthrie
and I would have to stop them and they would be asked to
move~

Q. Did your use of the driveway damage it in any wayT
A. Not that I know of.
Q. Did Miss Lanigan's use of the driveway damage it in
any wayY
A. Not that I kno'v of.
Q. Were you ever a-ware of the Poe family con1ing through
the driveway as Mr. Kelley testified Y
A. The children who lived back there would go all over
the yards; they had no particular place they would
page 35 ~ go, behveen our home and 1217, the Halbliebs.
They 'vould go out of the 'valkway. No particular
place, like any children, 'vhen they 'vanted out they 'vould go
out.
Q. Did you know until this 1norning the Poe family used
it as a driveway to come get its mail?
A. I do not recall.
Q. You did not, but you did l1ear ~Ir. l(elley testify?
A. Yes.
Q. It is the first yon knew they used it to get the mail?
A. I know people walked in· and out of the property,
through the yards or driveway, whenever they wanted to. I
kne'v that.

•
page 36

•

~

Q. Do you recall back in the fall of 1964 at the time yon
'vere getting FHA appraisal any discussion with ~fiss Lanigan about the drivewa-y·?
A. Mr. Booker, I do not recall, it could have heen. I do not
recall the details what we did. I thought "Te "Tere on very
friendly terms, often across the gate. I also thougl1t that
very friendly thing until I found out otherwise.
Q. You simply do not recall what you and slH.~ tnight llaY(>
talked about?
A. I could not tell you the details of the conpage 37 ~ versations, no, sir.
Q. I am talking specifieally about the driveway.
A. Well, the only conversation that I could tell yon "ras

a
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L. llfae Lanigan
one day when my sons were putting up this straightened
edge, or ragged edge, when Miss Lanigan came up and said
why don't you close it all, and I thought she 'vas joking.

•
page 39

~

•
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L. MAE LANIGAN, called by Mr. Booker, first being duly
sworn, testified as follows:
DIR:FjCT EXAMINATION

Bv Mr. Booker:
·Q. State your name, address, age and occupation.
A. L. Mae Lanigan, Assistant to the Safety Dirf\ctor,
Virginia Electric and Power Company, age 57 years old.
Q. 'Vhere do yon live, ~[iss Lanigan'
.l\.. 1221. Vlihner A venue.
Q. How long have you lived there?
A. I bought the property in February 1961. 1 nwved tlu~re
thr latter part of January.
Q. Who did yon purchase it from?
A. From Pete ICellev.
Q. The gentleman ,vi1o testified here earlier today?
A. That is correct.
Q. When you purchased your property was there a drh·ev.ray hetween it and the property next door?
A. Yes, sir.

page 40

~

•
Q. 'Vhat use was n1ade of the driveway behveen the propertips at that time Y
A. We all used the driveway.
Q. 'i\TJ1at did you usP it for?
A. My only entrance. Not even a foot path. No other way
to 1ny prop(lrty.
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L. Mae Lanigan
Q. What did others use it forY Neighbors, that is.
A. They used it when they desired to use the back entrance and parked on the entrance in just any position.
Q. As the situation existed when you moved there did you
raise objection to the use of the driveway by the people next
door~

A. No, sir.
Q. 'Vas there any objection to your use Y
A. No, sir.

•

•

•

Q. When was the first time you had any conversation with anyone in the Guthrie household
about the driveway?
A. In September 1961 in a casual conversation Mr. Guthrie
spoke about improving the driveway at sometime.
Q. What did he say at that time?
A. He just indicated that it would help the properties to
improve it, and I told him that I had put a load of gravel in the
driveway. Ruts 'vere so bad 'vhen I n1oved there January
1961 I had a load of gravel put in, and it was no other
maintenance done I know of.
Q. Did anyone do anything about the driveway after that
initial conversation in September 1961 f
A. (Pause) What do you mean?
Q. Did you and Mr. Guthrie get together and repair the
driveway?
A. No, sir.
Q. 'Vhen was the next time you had conversation 'vith l'tir.
Guthrie about the drive,vayY
A. In the fall of 1964, ·latter part of September, I think.
I was raking loose gravel back up in .the driveway that was
constantly being dragged out to Wilmer Avenue ·with the
washing of cars. The dirt was gone and gravel 'vas loose.
I waited for Mr. Guthrie that evening, and I spoke to him
as a matter of fact. I complained about having to do this
myself or pay to have it done and l1e told me at that time he
was having the house appraised to sell it. I.~adders
page 42 ~ and painters still there, the house had been
painted but they had not left. I told him that the
next person to pnt in a load of gravel should be on his side .
page 41

~

•

•

•

•

•
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Q. After that did you ever have any conversation with him
concerning closing the drivewayf
A. Mr. Guthrie came to my house three successive Saturday
afternoons and as he indicated on the initial conversation
in September of 1964 to have a higher appraisal, FHA appraisal, this corner of this driveway on his side needed some
work on it. He engaged me in conversation as to what to
do about it, and I said to proceed to fix his corner as he
saw fit.
'Ve did not reach any conclusion about who was going to
do it. He asked if I knew a contractor or so1neone in the
business and I said no. He said he was willing to do his part.
But on the latter Saturdav 'vhen he came he said he was
willing to do anything I wanted to do even to closing thP
driveway. I told him I 'vonld like to sleep on it.
Q. Why did you say that'
A. (Pause) "\Vell, I did not kno'v if I, financially, eonld
handle it at the time. I did not know but very little abont
properties and the reasons for closing and how to
page 43 ~ go about closing it. I wanted to seek sonw advice.
Q. Approximately 'vhen was this conversation
with !fr. GuthrieY
A. It took place on Saturday afternoon early in October
of 1964. I could not place the exact date.
Q. And did you sleep on the proposal ~fr. Guthrie made?
A. Yes, sir. Sunday I went to some friends to ask their
advice on it, and I came back to talk to Mr. Guthrie about it
Sunday but be had left that Sunday afternoon, the car
wasn't there.
So, when I returned home from 'vork Monday I 'vent to
his house and rang his door bell. Jte came out on the front
porch, and I told him I had had time to sleep on our discussion, that I was agreeable to closing the driveway and
he could proceed 'vith his work but that I could not do any
more 'vork because I was having the house re-roofed and it
was done in November.
Q. Was that the end of your conversation with him at that
time about closing the driveway~
A. No. He asked me where I would put a driveway and
I told him that I did not know because of the slope that my
property is on, that I 'vould have to discuss it with a contractor and there are numerous trees on my property.
Q. You are referring to a driveway on your
page 44 ~ own property~
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A. Yes.
Q. Then did you do anything about the driveway that
year'
A. I had some more conversations with Mr. Guthrie as he
·jndicated about the erection of a wall but I did not do anything on my driveway until spring.
Q. 'Vhat was the first thing you did in the springY
A. In one of our conversations 've, I had uncovered the pin
and sho,ved him the line where to put the 'vall.
Q. Showed who 7
A. Mr. Guthrie. He had indicated that he was going to
put a 'vall on this corner and I showed him the line and told
hirn that 'vas 'vhere the \vall or whatever he was going to
do should be but not to come on my side and not to move
the pin; I had it put there when I had it surveyed. And he
said l1o'v 'viii you get in and I said 'veil don't let that worry
you because I \viii take care of that. He said, I would not do
that to anyone. I said that is what I plan to do to you in the
spring, no need to do your work twice.
He said, I am not sure 've can.
As a result of that conversation I engaged legal counsel
to seek out the deed and to examine it to see if anv reason
this driveway could not be closed.
·
page 45 r Q. Do not describe what you W(~I'e told, but
what you did as a result of that.
A. (Pause) That was early in the year, about F,ebruary,
and to cut the driveway I had to move a number of things so
I proceeded to move rose bushes and I 'vas moving thein on
one Saturday morning "rhen Mr. Guthrie came out of his
honse and I told hhn I 'vish to speak to hhn and he came
over and I asked him if he l1ad sold his house.
He said, l\tiiss Lanigan, I do not know what I a1n g-oingto do no,v. I said, well, I l1ave been advisPd to rnove thP fence
and cut my driveway while yon are still here and 've are in
agreement, before it is sold. I told hin1 the contractor was
coming this n1orning to talk to rne about it and at that titne
lfr. A. K. Gammon, Contractor, can1e np thP driveway and
I introduced him to l\{r. Guthrie. They shook hands ~o thP
f~onversation 'vas tertninated that morning.
0. Did you havP any occa~ion to point ont to any metnher
of the Guthrie family 'vl1ere the fpnce 'vas goino;?
A. The n1orning that I told :Nir. Guthrje I was agreeablP
to c1os1ng the driveway and cnt lTIP a new one. The followinR"
Satnrda)T hvo of the nwn who had painted his l1onse came and
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his son directed them and some contractor, I do not knovv
who, to me for instructions as to the line.
Q. Which son was this Y
A. Joe, the one who lives there now.
Q. Was he there at the timet
page 46 ~
A. I think he was, they sort of come and go.
Q. Did you point out the line'
A. I went in the house and got the plat of the line. I
came back and showed the men and and gave exact dimensions
and I got a rake to uncover loose gravel to find the pin I had
driven there because I kne"' it was there. I told him to place
his wall there but I uncovered the pin at Mr. Guthrie's feet.
By The Court:
Q. I have a question. Which Mr. GuthrieT
A. The elder. Ife was not there when the son directed the
three men down there, but while we were taking Ineasurements to find the pin his father returned.
Mr. Booker: (Continuing)
Q. Going back now to the spring of 1965, do you reeall
the date on 'vhich the fence, shrubs were Inoved T
A. Mr. Gamn1on came to the house ::March 6, the following
Saturday. I told him I engaged two colored men to 1nove the
fence and to bag shrubs, they had to be taken up because of
extensive 'vork that had to be done to cut the driveway.
That Saturday on the 13th, the day the fence was put up
and torn down, was the following Saturday, frmn the contract 'vith Mr. Gammon.
page 47 ~ Q. Who put the fence up on the 13th?
A. Two colored men.
Q. Did you actually hear it being torn down?
A. Yes. I heard a lot of commotion. 1viy nephew was staying 'vith me. l-Ie and a friend returned around 11 :00. I did
not go outside; I was in bed. But, 'vhen they returned after
11 :00 he was very excited and said son1eone had torn down
my fence.
Q. Did you ever have any conversation with any InPtnbPr
of the Guthrie fa1nily about that?
A. I left the fence laying in the driveway until I eonld
find out what I should do, and I returned home fr01n "'ork
one afternoon and it was quite rainy when an oil delivery
truck, the liughes Oil truck, was attempting to deliver oil to
the Guthries' property. U snally they pulled up in the drive'vay. I reached the corner of my property at the same time.
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The driver stepped out on the running board to consider
the scene and then Mr. Guthrie came out on his front porch
and said he 'vould like to speak to me. I said okay, and I
stopped to the corner of his yard. He invited me in and I
said I could hear him there. He disclaimed any knowledge of
destruction, 1neaning the fence laying there.
I do not remember exactly ho'v it 'vent, anyway he did
not understand that the fence would be there. I told him I
did not know why he did not and I asked him what
page 48 ~ \Vould have been the point in my leaving that
driveway in the condition it was and going to the
expense of cutting 1ne an entirely new driveway. I-Ie said he
did not suppose it would be any, but he said he did not want
any fuss and I told him I did not intend to fuss, that Mr.
Booker was 1ny attorney.
He then asked me to sell him a strip of. the land and I explained to him I \Vas confined on the front by water meters
and I needed the land at the back for turning area at the
garage.
Q. Did you ever have any conversation with anybody, other
members of the family, concerning the destruction of the
fence?
A. Yes. On a subsequent date the son Eddie 'vho wrecked it
for Mr. Guthrie came and asked me why I put up the fence
and I told hiln I did not kno'v why everyone was so surprised,
that his father and I discussed it and had agreed to it.
Then he said he owed me an apology and I said for 'vhat. He
said he 'vas the one who tore down the fence.
Q. Did you make the changes on your property relying on
the understanding you had with Mr. Guthrie in the fall of

1964?

A. Yes, sir.

page 49

~

CROSS EXAl\tiiNATION

BY 1\{r. Cary:
·Q. 1\fiss Lanigan, when you moved into your house in 1961
did you have any knowledge about the use of this drive\\ray .
that 'vas located between the hvo properties? Did vou know
anything about it Y
•
A. Only that it 'vas the only entrance to my property.

Dorothy Ann Causey v. L. Mae Lanigan

23

L ..~1ae Lanigan
Q. The only entrance to the property next door too, 'vas it
not?
A. A walkway frmn the front. They could enter th<~ front
and cars from the street.
Q. But the driveway 'vas used by the Guthries Y
A. Oh, yes.
.
Q. And oil trucks and laundry trucks, things like that, they
used it?
A. That is right.
Q. I believe you stated that as far as you knew no objections had been raised bY anyone on either side about the use
of this driveway?
·
..
A. I have no knowledge of any, no, sir.
Q. Right. And as far as you kno"T there was never any
agreement providing the tertns of the use of this driveway,
'vas it?
A. No, sir.
Q. Just used by the occupants of both propf\rties!
page 50 ~
A. That is correct.
Q. I believe you stated that fron1 time to tilue
after you 1noved into the property you had put loose gravel
down on the drive"Tay to fill up various holes on it. Is that
correct?
A. That is correct.
Q. Were yon th<~ only pf\rson who did any work on this
drivewav?
A. Ye's, sir.
Q. Did this work consist, the maintenance, of anything hut
gravel on it?
A. It consisted of having a colored 1nan 'vho ""'orked for
rne to rake gravel up, to rake leaves that ble'v up against tlw
fence fro1n the trees to the other side, and to cut the grass
in the center and edge of the driveway. Also cleaning snow
out 'vhen so occasioned because then it 'vas my driveway.
Q. You stated that some neighbors used the driveway.
\Vhat neighbors are you talking about?
A. "When I 'vent there as Mr. Guthrie indicated, children
flowed all over the property, but the Poes had moved. The
lwuse they lived in had been moved for the toll road.
Q. Prior to yonr n1oving there f
A. Yes, sir. The mailbox for the Poes was at my drive'vay and they came and w·ent and the children can1e and w·ent
to school and still do.
page 51 ~
Q. The Poe children f
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A. The Poe children do and now Mrs. Williams'
do.

Q. So, really what you are saying, Miss Lanigan, is that
the Poe children and some neighborhood children would use
this driveway to get back into the yard right on to Wilmer
Avenue?
A. In general by Mr. and 1\tirs. Poe and in going to the
mailbox, and the children. They walked up the driveway.
Q. Did anybody else have 1nailboxes there other than you
and the Guthries?
A. No, that is all there 'vas.
Q. Primarily the driveway 'vas used by you, used by the
Guthries, used by people who came to visit you?
A. That is correct.
Q. And people who visited next door and ocpage 52 t casionally used by the children in the neighborhood?
A. That is correct.
Q. In playing?
A. Yes.
Q. Miss Lanigan, let's get to the conversations that took
place between you and Mr. Guthrie. You stated, I believe,
that there 'vas some work that had to be done by :.Mr. Guthrie
on the corner of his property ·when the grade was lowered
there. This had to be done to increase the appraisal value
and as a result of that the conversation lead to the closing
of the alley, that is, the driveway. Did you bring up the
point about closing the drive,vay 1 '\Vas this your idea?
A. No, sir. Never.
Q. \Vhat reason did Mr. Guthrie give you for closing the
drive,vay?
A. As I told yon he came to rny house. I engaged him in
conversation the day I was raking gravel. He had just had
the house painted and had not been cmnpleted, and he told
1ne that that corner of the driveway had to be approved to
get FHA appraisal. He 'vas going to sell the property. He
came back and forth discussing 'vhat to do about the corner
of the driveway on several successive Saturdays and finally
he made the proposal that he was agreeable to anything that
I wanted to do even to closing the driveway.
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•
page 53

•

•

~

•

•

Q. Did Mr. Guthrie indicate to you how he 'vas going to get
to the rear of his building with the drive,vay being closed?
A. No.
Q. Didn't say anything? He just said he 'vould close the
driveway if you agreed T
A. Yes. He was proposing to sell it.
Q. vVha t were you planning on doing, 1\Jiiss Lanigan, in
closing the driveway¥ IIow would you get to your front door
of vour house 1
A. I told him I would· cut me a new driveway. I could
not do it until in the spring because I had to put a new roof
on my house. 'Vhen he asked where I would put it because
of the slope of the property, and it is considerable, I said
I would l1ave to discuss it with a contractor who would know
w·hat to do.
Q. Then later on I belieye you stated you and Mr. Guthrie
had another conversation in connection 'vith the drive,vay, is
that correct? Prior to your contracting 'vith the contractor
· to have the job done?
page 54 ~ A. I told him I would like to sleep on it. On
Snndav I discnssPd it with friends. On ~{ondav
I told hitn I was agreeable to closing it.
"'
The foJio,ving Saturday when .Joe sent three rnen do,vn
there I got the plat. I gave it to them to get 1neasure1nents.
I told hiln where the line was and told the1n wlwre to put the
walk or whatever he intended. They were supposed to gh·e
him a bit at that time on the work.

•
page 55

•

•

~

Q. Your understanding was that in closing the driveway
that yon had his permission to move, for you to n1ove the
fence from its former location 'vhere it is at the time you
moved to the property over to the boundary line;
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page 56

~

A. My understanding due to Mr. Guthrie's proposal and my acceptance of the proposal, the
property line would revert to wl1at the deed showed.
Q. Yon moved the fence over to the boundary line Y
A. I did not think about the fence in particular, just the
land where my property line \vas and where I could put
a new drive\vay.
Q. "\Vhen you got your plat in the spring of 1965A. Fall of 1964.
Q. I am going past that, going into spring of 1965.
A. Excuse me.

Q. Miss Lanigan, as I understand it, the first thne that yon
and Mr. Guthrie had the conversation that resulted in his
agreeing to do anything you wanted to about the driveway
was in the fall of 1964. Is that correct?
A. That is correct.
Q. And I believe yon testified that at that tilne yon did
not have a plat which you showed Mr. Guthrie.
A. I show·ed it to hhn and the contractors the
page 57 ~ follo\ving Saturday.
Q. All right. vVhen did the conyerst;ttion take
place 'vhen Mr. Guthrie on looking at your plat said ht.1 'vas
not so sure that you could do this? 'Vhen did that take place?
A. The Saturday the men were tlH~re, the following Sahlrday after the Monday I told hi1n I was agreeable to closing it,
'vhen the men were giving hiln an appraisal on it.

page 60

~

•
Q. Miss Lanigan, what is your explanation for your saying
you all were in agreen1ent and then you l1ad tlw doubt wllPther
you had a right to do it at all, 1noving the fencP, that is?
A. Mr. Guthrie proposed the driveway be closed. II<~ agreed
to it. And then 'vl1en he went to upgrade tJw corner as lte
indicated was necessary for FHA an11roval he rahwd thP.
doubt about being able to close it. So I had my de{ld exan1ined
to see if there was any legal rflason I could not close it and
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there appeared to be none, and so I proceeded in the fall to
set in motion cutting a new driveway as I said I would do.
~1r.

Cary: No further questions.
RE-DIRECT EXAMINATION

By Mr. Booker:

Q. \Vhen you had the conversation on March
6, 1965, 'vith Mr. Guthrie, did yon at that tin1e have
any doubt in your 1nind about your real right to
move the fence T
A. No, sir.
page 61

~

•
page 64

•

•

•

~

•
The Court: It is true 1 have not been able to fine anv
case in Virginia, as I understand yon have not either, wher~~
've deal with a drivewav or other 'vav used in co1nmon bv
adjoining land owners foi· their mutnal.henefit and not for tlie
benefit of anybody else other than the land o'vner's easenu~nt.
It see1ns to me it is inescapable or impossible alntost to
figure that when this actual driveway cut right down the
middle of the line, that it 'vas created otlter than hy agreeJnent.
I do not see how it could have been by accident and still
lie exactly 'vhere it is, in other words let's say at
page 65 ~ 1219, where first constructed, and people who lived
there pnt up a garage and started conting out of

it.
In point of fact and it 1nay have a point in .it, why did it
happen to run exactly 'vhere it does with the center line of
the property? Tt is running do,vn the center line of the line
with very little if any deviation front what I can see looking
at the. pictures. 'rhfl property is the center line of the drive'vay.
Then again I find it difficult to-,vhen two people get together, two adjoining land o"TDers, 'vith a common drive,vav
c>reated for their common use and benefit, I find it diffictllt
to hold that this is a hostile or an adverse nse. I think it is a
heneficialnse for the two.
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But I do not think that creates an easement by prescription.
Maybe I am wrong but it see1ns to me that a man should have
a right to agree with his neighbor, all right, we will use the
line here, use a little of the other person's property. And it
would not create any lasting prescriptive right as long as the
two continue to use it unless one says, I want to stop it.
Looks like you have got n1utual permission, and I do not
see how 1nutual permission could ripen into adpage 66 ~ verse possession. Now, I n1ay be 'vrong in the w·ay
I look at it.
I think there is an inescapable conclusion in the case when
a cmnmon driveway created where it was-that there 'vas an
agreement. Permission by one land owner to another to have
it there and then it 'vould seem that being so they continued
at the very least up until the time the hostile act, if any, was
taken by ~Iiss Lanigan in building the fence.
The Court may be right or 'vrong. Maybe I have not
expressed 1nyself too well, but it seems the Virginia law
would not go as it does in New Jersey.
In New Jersey a stri J1 of land was used as an alleyway and
the Court held that the cmnmon nse was adverse to the
separate or exclusive nse of either. I do not think onr law
:is t11e same way, using th(l way· ·with pern1ission. The only
time-Then you say, okay, yon cannot use it any more.
I think it has a comn1on boundary, the center line of the
driyeway, the same as 50 or 25 foot. I may be wrong in the
]angnage I use hut I think hvo people ran agree without
giving away any pennanent right.
Ther(l is no ease1nent on either one of thmn which can be
enforced hecausP I fee] it is a eontinning permission. That
heing the Court's opinion, the Court will deny the
page 67 ~ prayer of tlw Bill of Cmnplaint and in effect give
judgment for the defendant. If I an1 wrong -yon
can correct me.

The Court: Yes. For onP reason or anot1wr T find it difficult to get it throngJ1 nTy head a n1an cannot do things in
conjunction ''Tith another.
I will ad1nit tl1at there is no showing in fact tlwre was Rn
original agreement. By thP smne token, I am nsing the
principles of hoth crhninal la'v and civil law, circn1nstantial
evidence.
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