IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5803

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday
the 29th day of November, 1963. .
ELVIN DAVID DANIELS,

Plaintiff in error,

against
TRUCI{ & EQUIPlVt:ENT CORPORATION
AND MACK TRUCKS, INC.,
Defendants in error

From the Circuit Court of Albemarle County
Lyttelton Waddell, Judge

Upon the petition of Elvin David Daniels a writ of error
is awarded him to a judgment rendered by the Circuit Court
of Albemarle County on the 7th day of May, 1963, in a certain
motion for judgment then thet ein depending wherein the said
petitioner was plaintiff and Truck & Equipment Corporation and another were defendants; upon the petitioner, or
some one for him, entering into bond with sufficient security
before the clerk of the said circuit court in the penalty of
three hundred dollars, with condition as the law directs.
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~:t:OTION

FOR JUDGMENT

Plaintiff, by counsel, moves the Circuit Court of Albemarle
County, Virginia, for judgment against defendants, both of
whom are corporations under the laws of Virginia, jointly
and severally, in the sum of ONE HUNDRED THOUSAND
DOLLARS ($100,000.00), plus interest thereon from the 29th
day of October, 1960, until paid, together with the cost incident to the prosecution of this suit for this, to-wit:(1) That plaintiff, on September 30, 1959, purchased from
defendant, Truck & Equipment Corporation of Harrisonburg,
Virginia, one new Mack (diesel engine) H 67-T Chassis H
67T-4254, Motor END 673-442-19-Tractor, and executed a
conditional sale agreement, which conditional sale agreement
was, on September 30, 1959, assigned to defendant, Mack
Trucks, Inc. The aforesaid conditional sale agreepage 2 ] ment was specifically made subject to Manufacturer's Standard Vehicle Warranty and to
Supplement to Mack Standard W arrauty applicable to Mack
Diesel Engines, as set forth in "]/lack Operation Manual
Trucks with Diesel Engines,'' copy of which was furnished
plaintiff and referred to in the conditional sale agreement.
The aforesaid vehicle warranty provides that the manufacturer, including specifically defendants, warrants each
new Mack tractor Diesel Engine to be free from defects in
material and workmanship under normal use and service;
(2) That the aforesaid ]{lack Tractor (diesel engine) was
defective and in June 1960 substantial repairs were made by
defendant Truck & Equipment Corporation and, for the
aforesaid breach, plaintiff suffered great and substantial
damage;
(3) The aforesaid conditional sale agreemf'nt being made
subject to the warranty, as aforesaid, and defendants first
breaching that warranty, made the taking of the tractor from
plaintiff contrary to the ternu; of the agreement and the
warranty for which plaintiff has suffered substantial damage;
(4) That the "Car Invoice," sworn to by Truck & Equip-
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ment Corporation of Harrisonburg, Virginia, shows total
cash price of the tractor herein described, after deduction
of $8,000.00, to be $7 ,028.09, and that the sale price was
$15,028.00, and that the conditional sale agreement shows
cash payment of $2,670.37, leaving a balance due of $12,348.72,
without finance charge. The difference is $5,320.63 between
the amount in the car invoice and the amount in the conditional sale agreement;
(5) That on or about October 29, 1960, defendants, either
jointly or severally, did go upon the premises of Midway
Amoco, located near Crozet, Virginia, in Albemarle County,
Virginia, and without legal process or notice to plaintiff, did
in an unlawful manner take possession of and did carry away,
against the will and consent of plaintiff, a Mack Tractor,
Model H 67-T, belonging to plaintiff, contrary to law and the
conditional sale agreement;
page 3 )
(6) That defendants, after unlawfully taking
possession of the said tractor without legal process, have refused to inform plaintiff of the whereabouts of
the tractor, or to give plaintiff written notice of the time, place
and terms of sale of the aforesaid tractor, if it has been sold,
or to give any information about the aforesaid tractor or
the amount due on the tractor, contrary to law and the provisions of Section 55-93, Code of Virginia, 1950, and as
amended;
(7) That plaintiff paid to ~lack Trucks, Inc., at irregular
periods from the very first payment and Mack Trucks, Inc.,
accepted from plaintiff for over ten (10) months such payments when made, as in full and complete compliance with
the contract;
(8) That plaintiff has paid to Mack Trucks, Inc. the sum of
$4,077.50 and when the said tractor was unlawfully taken
from plaintiff, plaintiff was not in arrears, based on previous
business dealings which had existed between the parties for
over ten (10) months; the breach of the warranty and delivery
to plaintiff of a defective tractor which had to be garaged
for substantial repairs before the warranty period expired
and had not a defective tractor been delivered to plaintiff,
plaintiff would not have been put out of business during the
period in which the repairs were being made, nor would
plaintiff have had to pay Truck & Equipment Corporation
over $600.00 on the repairs, which repairs would not have
had to be done had defend:r,ts delivered to plaintiff the
quality of equipment purchased;
(9) That defendantR unlawfully contend(;\d that plaintiff
was in default for the full amount of the note, as the contract
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and note had existed for only one year out of the three years
period provided in the conditional sale agreement. At the
time the defendants unlawfully took the tractor, plaintiff had
paid, with the $8,000.00, the sum of $12,077.50, on an original
purchase price of $15,028.09, and that when the unlawful
conversion took place, plaintiff had equity in the tractor of
at least $12,000.00;
page 4 )
(10) That plaintiff promised defendants to
make payments when plaintiff received payment
for his services from Bonney Motor Express but defendants,
instead of accepting the offer, did secretly inform Bonney
Motor Express at its Norfolk, Virginia office, that they would
take possession of plaintiff's tractor at Midway Amoco on
October 29, 1960, and did so without legal process, notice, or
demand of plaintiff for payment of the balance due;
(11) That plaintiff had a continuing written contract with
Bonney Motor Express, Inc., to transport with the said
tractor such commodities and between such points as designated by Bonney Motor Express, and plaintiff received substantial income from the contract, which contract was canceled because defendants unlawfully took from plaintiff his
tractor, and the taking of the tractor was contrary to the
terms of the conditional sale agreement, since the engine in
tractor fell out and the tractor was completely broken down
on the roadside, which break down of the tractor made the
contract inoperative;
(12) That for the aforesaid unlawful acts of defendants
and for the breach of warranty and selling to plaintiff a
defective tractor instead of what plaintiff purchased, the
plaintiff has suffered substantial money damage from the
loss: (a) of the aforesaid contract with Bonney 1\'Iotor Express; (b) the tractor; (c) the use of the tractor; (d) the
investment made in the equipment; and (e) of his business;
(13) That plaintiff, due to the acts of defendants, became
unemployed when his working tools, including his life's
earnings, were unlawfully taken away from him by defendants, either jointly or severally; aud
(14) That by the acts of defendants, plaintiff has suffered
substantial damage, including:
Cost of tractor
Destruction and waste of
Punitive damage
Total Damage

busineti~

$15,000.00
65,000.00
20,000.00
$100,000.00
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Wherefore, plaintiff prays judgment in the
sum of One Hundred Thousand Dollars ($100,000.00), plus interest and Court costs.
ELVIN DAVID DANIELS
By: W. G. BURNETTE
Attorney
W. G. Burnette
1017 Church Street
Lynchburg, Virginia
(Reverse side)

*

*

*

*

*

Filed in the Circuit Court Clerk's Office the 13 day of
Oct, 1961.

*

*

*

*

*

Teste:
EVA W. MAUPIN, Clerk
page 6 )

PROOF OF SERVICE

Virginia:
In the Circuit Court of the County of Albemarle
LAWN0.1262
Elvin David Daniels

v.
Truck & Equipment Corp.
Harrisonburg et als
Returns shall be made hereon, showing service of Notice
issued Oct. 13th, 1961, with copy of Motion for Judgment-- - - - filed Oct. 13th, 1961, attached:
day of
, 19--,
Executed on the
in the City of Richmond, Virginia, by delivering a true copy

~upreme
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of the above mentioned papers attached to each other, to
- - - - - - - - - - - - - - - - - · · i n person.

BY ................ , Deputy Sheriff.
(Use the space below if a different form of return is necessary)
Executed in the City of Richmond, Virginia, this 16 day of
October, 1961, by delivering a true copy of ihe above mentioned papers in writing to J an1es R. Forby, Registered Agent
for Mack Trucks, Inc.
· FRANI{ A. "CAVEDO
City Sergeant of Richmond, Va.
By: MARION A. GEE
Deputy City Sergeant
PROOF OF ·-SERVICE

page 7 ]
Virginia:
In

the·Cire~it Co~rt

of the County of Albemarle

LAW NO. 1262
ELVIN DAVID DANIELS

v.
TRUCI{ & EQUIPI\fENT CORP ET .ALS
:,·.

Returns shall be made hereon, showing service of Notice
issued Oct 13th, 1961, with copy of J.\IIotion for Judgment
-----filed Oct 13th, 1961, attached:
Executed on the
day of
, 19--,
in the City of Harrisonburg, Virginia, by delivering a true
copy of the above mentioned papers attached to each other,
to
in person.

BY .................. , Deputy Sheriff.
(Use the space below if a different form of return is necess.~~·y) .

!:
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Executed on the 14th day of October, 1961, in the City of
Harrisonburg, Va. by delivering a true copy of the above
mentioned papers attached to each other, to Robert Plecker
in person, who is the Vice President of the within named
corporation in the City of Harrisonburg, Virginia in which
city the said Truck & Equipment Corp. place of business is.
L. RANDELL MONGER
City Sergeant
page 8 ]
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*

*

*

*

*

DEMURRER OF DEFENDANTS TRUCK & EQUIPMENT
CORPORATION AND MACK TRUCKS, INC.
Defendants, by counsel, say that the plaintiff's Motion
for Judgment is not sufficient in law for the following reasons:
(1) The Motion for Judgment appears to seek recovery
against both defendants upon a claim of express warranty
founded upon the sale of a 1959 Mack Tractor to plaintiff
by defendant. Truck & Equipment Corporation, and further,
the Motion for Judgment seeks recovery upon a claim in tort
founded upon an alleged unlawful taking and conversion of
the same 1959 Mack Tractor, all of which constitutes a misjoinder of causes of action which bars plaintiff from recovery
in this action.
(2) The facts alleged in the Motion for Judgment establish
a misjoinder of parfies defendant.
(3) The Motion for Judgment fails to set forth facts justifying recovery in this action against either defendant.
TRUCK & EQUIPMENT CORPORATION
and MACK TRUCKS, INC.
By JAMES A. HARPER, JR.
Counsel
Francis V. Lowden, Jr.
James A. Harper, Jr.
Hunton, Williams, Gay,
Powell & Gibson
1003 Electric Building
Richmond, Virginia

S~preme
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CERTIFICATE
I certify that on the 3d day of November, 1961, I mailed
a true copy of the foregoing demurrer to Wilbert G. Burnette
Esq., 1017 Church Street, Lynchburg, Virginia, counsel of
record for the plaintiff.
JAMES A. HARPER, JR.
(Reverse side)
Filed this 6th day of Nov. 1961
EVA W. MAUPIN, Clerk
page 10 )

*

*

*

*

*

ORDER
This cause came on this day to be heard upon the Demurrer
of defendants and the pleadings and ·was argued by counsel.
Upon consideration of the pleadings herein and the grounds
of the Demurrer, the Court is of the opinion that there is a
misjoinder of cause of action and that the Demurrer should
be sustained with leave granted plaintiff to file an amended
motion for judgment, accompanied by copy of the conditional
sale agreement and of the vehicle warranty and supplement
thereto, It is, therefore, Ordered that the Demurrer be
sustained and that plaintiff is granted leave to file within
ten (10) days, an amended motion for judgment and to attached thereto copy of the conditional sale agreement and of
the vehiCle warranty and supplement thereto.
page 11 ]

r requested

this :

James A~ Harper, Jr.
Counsel for Defendants
Seen:
W. G. Burnette
Counsel for Plaintiff
(Reverse side)

*

*

*

Enter this 22 day of Jan. 1962

*

*
L.W.·
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*

*

*

*

AMENDED MOTION FOR JUDGMENT
Plaintiff, by counsel, with leave granted by the Court,
amends its motion for judgment to specifically show:
(1) That plaintiff moves the Circuit Court of Albemarle
County, Virginia, for judgment against defendants, jointly
or severally, both of whom are corporations, in the sum of
Twenty Thousand Three Hundred Forty-Eight Dollars and
Seventy-Two Cents ($20,348.72) plus interest thereon from
the 29th day of October 1960 until paid, together with the
costs incident to the prosecution of this suit;
(2) That plaintiff, on September 30, 1959, purchased from
defendant, Truck & Equipment Corporation of Harrisonburg,
Virginia, one new Mack (Diesel engine) H 67-T Chassis
H 67-T-4254, Motor END 673-442-19- Tractor, and executed
a conditional sale agreement, which conditional sale agreement was, on September 30, 1959, assigned to defendant,
Mack Trucks, Inc. A copy of the conditional
page 13 ] sale agreement is attached hereto as Plaintiff's
Exhibit A;
(3) That the aforesaid conditional sale agreement provided, in part, that: "If vendee shall fail to pay any instalment when due hereunder ~, then the full amount of the time
balance remaining unpaid shall become immediately due and
payable. Thereupon vendor may take immediate possession
of the property • without notice or demand. For this purpose,
vendor may enter upon any premises where the property may
be, etc.," and that any provision of· this agreement prohibited by law shall be ineffective to the extent of such prohibition;
(4) ·That the aforesaid provision o-f the agreement designating how vendor may take immediate possession of the
property without notice or demand is ineffective, as it is
contrary to the method of repossession provided in Section
55-91 and Section 55-93, Code of Virginia, 1950, as amended;
( 5) That def'endantsi either jointly- or severally, did repossess the aforesaid tractor on or about October 29, 1960,
at the place of business of Midway Amoco, lqcated near Crozet,
Virginia, in Albemarle County, Virginia, 'vithout legal process
or notice to plaintiff as required by the provisions of Section
55-91 and Section 55-93, Code of Virginia, 1950, as amended ;
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(6) That plaintiff was allowed $8,000.00 on the purchase
price of the tractor for equipment he traded in, which purchase price of the tractor was $15,028.09 and the balance of
$7,028.09 was on time payments, but the conditional sale
agreement shows a balance on the purchase price of $12,348.72
and at the time of repossession, plaintiff was not in default,
as plaintiff had a credit due him from the defendants of over
$5,320.63, which amount defendants are now due plaintiff; and
(7) That plaintiff, due to the acts of defendants, either
jointly or severally, has suffered dan1age for breach of contract, to-wit:
Cost of tractor
Credit on purchase price not allowed in contract
Total damage

$15,028.09
5,320.63
$20,348.72

page 14 ]

Wherefore, plaintiff prays judgment in the
sum of Twenty Thousand Three Hundred FortyEight Dollars and Seventy-Two Cents ($20,348.72), plus interest and Court costs.
ELVIN DAVID DANIELS
By: WILBERT G. BURNETTE
Attorney
Wilbert G. Burnette
1017 Church Street
Lynchburg, Virginia
January 26, 1962
CERTIFICATE
I certify that on the 26th day of J auuary, 1962, I mailed a.
true copy of the foregoing amended motion for judgment
to James A. Harper, Jr., Esq., Hunton, Williams, Gay, Powell
& Gibson, Electric Building, Richmond 12, Virginia, counsel
of record for the defendants.
W. G. BURNETTE

*

*

(Reverse side of page 16)

*

*

*

Filed this 27 day of Jan. 1962
EVA "\\1'. MAlTPIN. Clerk
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DEFENDANTS' DEMURRER TO PLAINTIFF'S
AMENDED MOTION FOR JUDGMENT
Defendants Truck & Equipment Corporation and Mack
Trucks, Inc., by counsel, say that the plaintiff's amended
motion for judgment is not sufficient in law for the following
reasons:
(1) The facts alleged by the plaintiff do not set forth a
cause of action.
(2) The facts alleged by the plaintiff establish a misjoinder of parties defendant.
TRUCK & EQUIPMENT CORPORATION
and MACK TRUCKS, INC.
By JAMES A. HARPER, JR.
Counsel
Francis V. Lowden, Jr.
James A. Harper, Jr.
Hunton, Williams, Gay,
Powell & Gibson
1003 Electric Building
Richmond, Virginia
February 9, 1962
CERTIFICATE
I certify that on the 9th day of February, 1962, I mailed
a true copy of the foregoing Demurrer to Wilbert G. Burnette,
Esq., 1017 Church Street, Lynchburg, Virginia, counsel of
record for the plaintiff.
JAMES A. HARPER, JR.
(Reverse side)
Filed this 12 day of Feby 1962
EVA W. MAUPIN, Clerk
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*

*

*

*

*

MOTION FOR GROUNDS OF DEMURRER
Comes now plaintiff, by counsel, and moves the Court to
require defendants to make clear their demurrer and to spell
out:
(1) In what respect the motion for judgment does not set
forth a cause of action ;
(2) In what respect there is a misjoinder of parties; and
(3) To designate which defendant took or repossessed the
tractor in Albemarle County, Virginia.
ELVIN DAVID DANIELS
By: W. G. BURNETTE
Counsel
Wilbert G. Burnette
1017 Church Street
Lynchburg, Virginia
February 20, 1962
CERTIFICATE
I hereby certify that on the 20th day of February, 1962, I
mailed a true copy of the foregoing Motion to James A.
Harper, Jr., Esq. Hunton, Williams, Gay, Powell
page 19 ) & Gibson, Electric Building, Richmond, Virginia,
counsel of record for the defendants.
W. G. BURNETTE

*

*

*

*

*

(Reverse side)
Filed this 21 day of Feby 1962
EVA "\\7 • l\1:AUPIN, Clerk
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*

*

*

*

*

ORDER
This cause came on this day to be heard on the motion for
grounds of demurrer, and was argued by counsel.
Upon consideration of the motion and the demurrer, the
Court is of opinion that the grounds for the demurrer alleged
in Paragraph (1) should be amplified as set forth in the
motion.
It is, therefore, ordered that the defendant, within ten
(10) days, give plaintiff grounds for Paragraph (1) of the
demurrer.
(Reverse side)

*

*

*

*

*

Enter this 26 day of March 1962

L.W.
page 21 )

*

*

*

*

*

GROUNDS FOR COUNT ONE OF
DEFENDANTS' DEMURRER
Defendants Truck & Equipment Corporation and Mack
Trucks, Inc., by counsel, in response to the Court's order of
March 26, 1962, say that the Amended Motion for Judgment
fails to set forth a cause of action in that:
1. Section 55-91 and 55-93 of the Virginia Code do not
invalidate the contract provisions quoted and referred to
in paragraph 3 of the Amended Motion for Judgment.
2. The statutes relied upon by the plaintiff do not confer
upon him any right to have the tractor referred to in the
amended bill repossessed by legal process only, nor do the
statutes require the defendants to give notice to the plaintiff,
nor to repossess his tractor only by legal process.
3. Instead, Section 55-91 provides an additional method of
repossession should self-help prove unavailing, and Section
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55-93 makes provision as to preservation of rights to enforce
a defficiency claim which may exist after repossession by a
conditional sales vendor without the assistance of the courts.
4. Having based his claim upon nonexistent statutory
rights, plaintiff's Amended Motion for Judgment
page 22 ) fails to set forth a cause of action.
WHEREFORE, defendants move the Court
that the plaintiff's Amended Motion for Judgment be dismissed.
TRUCK & EQUIPMENT CORPORATION
and MACK TRUCKS, INC.
By JAMES A. HARPER, JR.
Counsel
Francis V. Lowden, Jr.
James A. Harper, Jr.
Hunton, Williams, Gay,
Powell & Gibson
1003 Electric Building
Richmond, Virginia
Of Counsel
April5, 1962
CERTIFICATE
I certify that on the 5th day of April, 1962, I mailed a true
copy of the foregoing grounds for demurrer to Wilbert G.
Burnette, Esq., 1017 Church Street, Lynchburg, Virginia,
counsel of record for the plaintiff.
JAMES A. HARPER, .JR.
{Reverse side)
Filed this 6 day of April 1962
EVA W. 1\IAUPIN, Clerk
page 23 )

*

*

*

*

*

ORDER SUSTAINING DEMURRER
This day came the parties, by counsel, and argued the dE'·
fendants' demurrer to tho amended motion for judgment.
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UPON CONSIDERATION WHEREOF, the Court finds
that the plaintiff's amended motion for judgment does fail
to state a cause of action in that it does not set forth a
breach by either of the defendants of any legal right or duty
owing by them to the plaintiff, to which ruling of the Court
the plaintiff objected and excepted.
WHEREFORE, the Court doth ORDER that the defendants' demurrer be sustained, with leave, however, to the
plaintiff to amend his motion for judgment in accordance
with the opinion expressed by the Court within ten days.
Enter:
Judge
I ask for this:
James A. Harper, Jr.
Counsel for defendants
CERTIFICATE

page 24]

I hereby certify that a true copy of the foregoing order
was mailed to Wilbert G. Burnette, Esq., 1017 Church Street,
Lynchburg, Virginia, counsel of record for the plaintiff, on
the 8th day of June, 1962, with notice that it was being mailed
to the Court for entry upon receipt.
JAMES .A.. HARPER, JR.
- (Reverse side)

••

*

*

*

*

Enter this 18 day of June 1962

L.W.
page 25 ]

*

*

*

*

*

MOTION
This day came plaintiff, by counsel, and moved the Court to
designate a date in which the defendants shall file its grounds

16

Suprem~

Court of Appeals of Virginia

of defense or other pleadings in answer to plaintiff's amended
motion for judgment, which amended motion has been filed.
ELVIN DAVID DANIELS
By: W. G. BURNETTE
Counsel for Plaintiff
W. G. Burnette
1017 Church Street
Lynchburg, Virginia
June 15, 1962
CERTIFICATE
I certify that on the 15th day of June, 1962, I ntailed a
true copy of the foregoing Motion to James A. Harper, Jr.,
Esq., Hunton, Williams, Gay, Powell & Gibson, 1003 Electric
Building, Richmond 12, Virginia, counsel of record for defendants.
W. G. BURNETTE
page 26 )

*

*

*

*

AMENDED MOTION FOR

*

JUDG~IENT

Plaintiff, by counsel, with leave granted by the Court to
further amend its Motion for Judgment dated October 12,
1961, does amend its :Niotion for tT udgment to specifically
show:
(1) That plaintiff moves the Circuit Court of Albemarle
County, Virginia, for judgntent against defendants, jointly
or severally, both of whom are corpor!}tions, in the sum of
One Hundred Thousand Dollars ($100,000.00) plus interest
thereon from the 29th day of October, 1960, until paid, together with the costs incident to the prosecution of this suit;
(2) That plaintiff, on September 30, 1959, purchased under
a conditional sale ag·reement, from defendant, Truck & Equipment Corporation of Harrisonburg, Va., a new Mack diesel
engine H67-T, Chassis H67-T-4254, ~{otor END 673-442-19,
hereinafter called vehicle, and the aforesaid conditional sale
agreement was apparently assigned or sold by Truck &
Equipment Corporation to Mack Trucks, Inc., subject to th«:'
terms and conditions of the assignment and guarantee, a
COPJ7i . Of which has heretofore been filed in this cause of action;
· (.~). That defendants, either jointly or severally, contrary
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to the aforesaid agreement and assignment, did repossess the
aforesaid vehicle on or about October 29, 1960, at the place
of business of 1\tiidway Amoco, located near Crozet, Virginia,
in Albemarle County, Virginia;
page 27 ]
(4) That the repossession was made contrary
to the terms and conditions of the agreement as
follows:
(a) That the agreement provided that vendor could repossess the vehicle upon default by vendee and assignee, plaintiff is told, repossessed the vehicle, which is not repossession
by vendor;
(b) That the agreement provides that repossession can be
made by .vendor upon defa~lt of vendee in making any payment or if vendee shall fail to perform any other obligation
(which includes the prohibition in the agreement against
vendee ''to part with possession of the vehicle without
vendor's written consent"). This provision requires written
notice to plaintiff before repossession can be made;
(c) That .the vendor assigned his rights to the assignee
and.With it assigned the right for the assignee to waive and
vary the time and method of payment. Assignee waived and
varied the time and method of payment for plaintiff and, at
the time of repossession by assignee, vendee was not in
default of any payment;
(d) That under the agreement, assignee had no right to
repossess the vehicle, even though an attempt was made to
assign the agreement to it, as that right was not assigned by
vendor to assignee, as the vendor guaranteed to pay the
assignee, upon default by vendee, and assignee agreed to
reassign the agreement to vendor upon payment by vendor.
The repossession under the agreement could be made only
by vendor after the reassignment was made to him by assignee
subject to extension of time for payment granted by the
assignee to plaintiff;
(e) That the agreement provides that no amendment of
this agreement shall be binding upon vendor unless in writing
and signed by its duly authorized representative. This agreement is between vendor and vendee. Then, the assignment
and guarantee provides that vendor agrees that ~o waiver
or variation of any of the terms of the agreement, including
any extension of payment of sums due thereunder, will affect
the liability of vendor under this assignment and guarantee.
This agreement is between vendor and assignee. The vendee's
receipt of notice of assignment provides that the' vendee
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.agrees to make all payments · described in
page 28 ] the conditional sale agreement directly to assignee. This agreement is between assignee and
vendee.
An extension of time and method of payment was given
plaintiff and vendor is bound thereby and so is the assignee;
(f) That the assignment provides that vendor sets over,
transfers and assigns to assignee the vehicle; that assignee
is appointed attorney-in-fact for vendor and that vendor
sells and conveys the vehicle to assignee and then concludes
that vendor guarantees the payment of all t;ums due upon
default of vendee and the assignee will, upon payment by
vendor of the defaults of vendee, reassign the vehicle to
vendor;
Neither the vendor nor assignee, under the agreement, had
any right to repossess the vehicle at the time and in the
manner in which repossession was maue.
(g) The agreement provides that vendee has right of
possession to the vehicle which can be destroyed only upon
vendor's giving written consent to vendee to "part with
possession'' and until written consent of vendor is given
vendee, there is no provision in the agreement which gives
vendor or assignee the right to repossess the vehicle without
notice. No written consent of vendor was given vendee to
"part with possession" and repossession was contrary to the
agreement;
(5) That defendant, Mack Trucks, Inc., under the agreement, had extended for plaintiff the time and method of
payment, so plaintiff was not in default at the time of repossession;
( 6) That defendants, jointly or severally, under the agreement, gave a warranty that the vehicle is free from defects
in material and workmanship and agree, if defective, to
replace or repair such vehicle and to furnish, free of charge
to plaintiff, the labor and material necessary to remove and
reinstall engine, if the vehicle is returned witl1in ninety (90)
days from date of purchase;
(7) That the vehicle was defective from the date of purchase and pl~intiff returned promptly the vehicle to Truck
& Equipment Corporation for correction of the defects, 'vhich
defects defendants did not, at that time, attempt to correct; .., ·
page 29 ]
(8) That plaintiff, on several occasions, and
within ninety (90) days, returned th(l vehicle to
defen,dants for correction of the defects and, on each occasion,
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plaintiff was directed to continue to operate the vehicle, which
plaintiff did ;
(9) That plaintiff, at the request of defendants, continued
to operate the vehicle until it physically broke down on the
highway and substantial repairs were made to the vehicle
and plaintiff was put out of business during the period the
repairs were being made and was charged $641.00 as his portion of the repair bills ;
(10) That plaintiff was charged by defendants $641.00
as a portion of the cost of repairs when no charge was required to be made under the warranty, as the vehicle was
returned to defendant within 90 days from the date of
purchase;
(11) That the breach of warranty in not repairing the
vehicle when first returned to defendants made the amount
of damage due plainti~ exceed the amount alleged to be due
'vhen repossession was: made of the vehicle and repossession
is contrary to the agreement and warranty, as vendee was
not in default, as defendants owed vendee for damage for
breach of the warranty, an amount in excess of the payments
claimed due ;
(12) That plaintiff had a continuing contract with Bonney
Motor Express to transport commodities for them with his
vehicle, which contract was canceled as a result of the
repossession of the vehicle ;
(13) 'rhat by failure of defendants to comply with the
terms of the conditional sale agreement and to make good the
warranties as hereinabove set forth, plaintiff has been damaged, to-wit :
$30,000.00
Loss of contract with Bonney Motor Express
15,000.00
Loss of diesel engine
Loss of business, use of tractor, unemployment,
loss of profits from business and destruction
of ability to engage in business for the lack
55,000.00
of capital
Total damage
page 30}
W. G. Burnette-,
1017 Church Street
Lynchburg, Virginia
June' 15~ 1962

$100,000.00
ELVIN DAVID DANIELS
By: W. G. BURNETTE
Attorney for Plaintiff
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CERTIFICATE

I certify that on the 15th day of June, 1962, I mailed a
true copy of the foregoing Amended Motion for Judgment
to James A. Harper, Jr., Esq., Hunton, Williams, Gay,
_J!.pwell & .Gibson, 1003 Electric Building, Richmond 12, Virginia, counsel of record for defendants.
W. G. BURNETTE
(Reverse side)
Filed this 18 day of June 1962
EVA W. MAUPIN, Clerk
page 31 )

*

*

*

ORDER

*

*

This day came plaintiff, by counsel, and argued his Motion
for the Court to fix a date for reply of defendants to Amended
Motion for Judgment.
Upon consideration whereof, the Court doth find that the
Amended Motion for Judgment has been filed and that defendants should file such pleas, motions or grounds of defense that they deem appropriate.
Wherefore, it is Ordered, that defendants file within 15 days
such pleas, motions and grounds of defense as they deems
appropriate.
CERTIFICATE

page 32 )

I hereby certify that a true copy of the foregoing Order
'vas mailed to James A. Harper, Jr., Esq., Hunton, Williams,
Gay, Powell & Gibson, 1003 Electric Building, Richmond 12,
Virginia, counsel of record for the defendants, on the 15th
day of June, 1962, with notice that it Yras beh~g mailed to the
Court for entry upon receipt.
W. G. BURNETTE
(Reverse side)

*

*

*

Enter this 18 day of J nne 1962

*

*
L. W.
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*

*

*

*

*

ORDER EXTENDING TIME FOR PLEADING AND
FILING DEFENDANTS' DEMURRER
On motion of counsel for the defendants, and upon good
cause therefor shown, the Court doth hereby extend the time
for filing defensive pleadings in this matter until July 12,
1962, and doth hereby ORDER that the defendants' demurrer
to the plaintiff's amended motion for judgment, lodged with
the Court on July 11, 1962, be and it is hereby filed, to which
action of the Court the plaintiff, by counsel, objects and
excepts.
Enter:
Judge
I ask for this :
James A. Harper, Jr.
Counsel for defendants
page 34)

CERTIFICATE

I hereby certify that a true copy of the foregoing order
was mailed to Wilbert G. Burnette, Esq., 1017 Church Street,
Lynchburg, Virginia, counsel of record for the plaintiff, on
the 20th day of July, 1962, with notice that it was being
mailed to the Court for entry upon receipt.
JAMES A. HARPER, JR.
(Reverse side)

*

*

*

*

*

*

*

Enter this 24 day of July 1962

*

*

*
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page 35 ]

*

*

MOTION FOR ENTRY OF

*

*

JUDG~IENT

*
BY DEFAULT

Comes now plaintiff, by counsel, and moves the Court to
enter judgment for plaintiff pursuant to Rule 3.19 of the
Rules of Co:urt. In support of the motion, plaintiff respectfully shows unto the Court the following:
(1) That defendants filed a demurrer herein which was
heard and sustained with leave granted to plaintiff to amend
the motion for judgment within ten (10) days from June
9, 1962;
(2) That plaintiff filed its amended motion for judgment
on June 16, 1962 and did so within ten (10} days from June
9, 1962;
(3) That with the amended motion for judgment, plaintiff
attached a motion for an order requiring defendants to :file
their responsive pleading within such time as the Court may
deem reasonable and proper and the order to be entered was
enclosed;
(4) That copies of the amended motion for judgment, the
motion and order were served upon counsel for defendants
by depositing in the U. S. mail on June 15, 1962, properly
addressed, with prepaid postage, copies thereof;
(5) That the certificate attached to the order :fixing a date
within which the defendants could file their reply shows that
a copy of the order was served upon James A. Harper,
Esquire, counsel for defendants, with notice that it was being
mailed to the Court for entry upo1i its receipt;
page 36 )
(6) That the Court, on June 26, 1962, wrote
James A. Harper, Esquire, counsel for defendants, that: "In accordance with Mr. Burnette's request I
have entered an order allowing fifteen (15) days for filing
defensive pleading.'' The order, as requested by plaintiff,
'vas entered when the Court received it, which was on June
18, 1962;
(7) That Mr. Burnette's request, as shown by the certificate, was for entry of the order upon its receipt and the
letter from the Court shows that it ·was entered in accordance with that request and that fifteen (15) days was allowed
defendants to :file defensive pleading. There was no room for
misunderstanding as to when the order was entered heca11q"
the notice clearly asked that the order be entered upon it~
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receipt by the Court and the letter from the Court shows
that the order was so entered, in accordance with the request
of plaintiff;
(8) That there were seven (7) days left from June 27,
or eight (8) days left from June 26, the date the Court wrote
the letter to counsel f9r defendants, until July 3, 1962, before
the expiration of the 15-day period which ran from June 18,
1962, the date the order was entered, to July 3, the last day of
the 15-day period in which the defendants could :file their
pleadings, so defendants had ample time to :file their pleadings before the end of the period ; even from J nne 26;
(9) That defendants, by counsel, sent to the Court a request, dated Richmond, Va., July 10, 1962, and received on
July 11, 1962, that it be permitted to :file a demurrer and
stated, in support of his request, that when he received the
letter of J nne 26 from the Court that he assumed it 'vas
entered on that date and that he had until July 11, 1962 to
file, although he had actual notice of a request dated June 15,
1962 for the order to be entered upon its receipt and advice
from the Court that it was entered in accordance with plaintiff's request; Consequently, there is no reason or basis
whatever for any assumption as the period of time in which
responsive pleadings could be :filed. There is no basis in law
or fact for such an assumption as defendant had notice of the
order and time sufficient to make its answer had it so chosen
to do;
page 37 ]
(10) That twenty-one (21) days from June
16, the date the amended motion was filed, gave
defendants, under Rule 3.5, until July 7, 1962 in which to
answer. That fifteen (15) days from June 18, the date the
Court entered the order allowing defendants fifteen (15) days
to :file responsive pleadings gave defendants until July 3,
1962 in which to answer and that order became final on J nly
9, 1962 under Rule 3.21 and beyond the control.of the Court.
It is clear that defendants are in default without any reason
in law or fact that will justify the granting of thei:.; request.
Negligence is no grounds for extending the time I to reply
under Rule 3.13. Plain tiff will be prejudiced if the request
.
is granted; and
1
(11) That Rille 3.19--' provides that· a defendant who fails
to plead to a notice of mo.tion for judgment within the required time is in default. Defendants have failed to plead
within twenty-one (21) days from the date the amended
motion for judgment was filed and have failed to plead in
accordance with an order of the Court allowing defendants
fifteen (15) days from the date of entry in which to plead.
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This order became final on July 9, 1962, under Rule 3.21, and
that order is beyond the control of the Court, so the request
cannot be granted.
This Rule further provides that the Court shall, on motion
of plaintiff, enter judgment for the amount appearing to the
Court to be due or hear evidence and fix the amount of damage
thereof.
Wherefore, plaintiff moves the Court for the entry of
judgment for plaintiff and to hear evidence and fix the amount
of damage.
Respectfully,
ELVIN DAVID DANIELS
By: W. G. BURNETTE
Counsel for Plaintiff
1017 Church Street
Lynchburg, Virginia
July 15, 1962
page 38 )

CERTIFICATE

I hereby certify that I have this day mailed copy of the
foregoing Motion for Entry of Judgment by Default to James
A. Harper, Jr., Esquire, Hunton, Williams, Gay, Powell &
Gibson, Electric Building, Richmond 12, Virginia, counsel
for defendants.
Dated at Lynchburg, Virginia, this 15th day of July, 1962.

W. G. BURNETTE
(Reverse side)
Filed this i6 day of July 1962
EVA W. MAUPIN, Clerk
page 39 )

*

*

*

*

*

ORDER
This cause came on this day to be heard also upon the written motion of plaintiff for entry of Judgment by D~fault
under Rule 3 :19 because defendants failed to file their plead-
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ings within twenty-one (21) days from date of entry of an
order allowing defendants fifteen (15) days from June 18,
1962 in which to file their defensive pleadings and was argued
by counsel for both parties.
Upon consideration whereof, the Court is of the opinion
that the Motion should be overruled as leave was granted
defendants to file late their pleadings and it is hereby overruled, to which action of the Court the plaintiff, by counsel,
objects and excepts.
Entered:
Judge
See~:

W. G. Burnette, atty for plaintiff
James A. Harper, Jr., p.d.
(Reverse side)

*

*

*

*

*

Enter this 2 day of Aug.1962

L.W.

*

*

*

*

*

*

*

*

page 40]

*

MOTION·TO VACATE ORDER
Comes now plaintiff, by counsel, and respectfully moves
the Court to vacate and set aside the order of the Court extending the time for pleading and filing of defendants' demurrer. In support of its motion, plaintiff recites and shows the
Court the following facts :
(1) That the Court entered an order on June 18, 1962,
allowing defendants fifteen (15) days therefrom within which
to file responsive pleadings ;
(2) That the fifteen-day period expired on July 3, 1962
and the twenty-one-day period expired on July 9, 1962;
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(3) That defendants did not file any pleadings within the
twenty-one day period, much less the fifteen-day period, and
on July 11, 1962, defendants tendered a request for permission
to file its demurrer and that request was granted on telephone
conference on July 16, 1962, and defendants have now tendered an order for entry allowing extension of time in which
to file its demurrer;
(4) That plaintiff objected and excepted to the ruling of
the Court on the ground that the order of June 18, 1962 was
beyond the control of the Court and plaintiff has :filed motion
for judgment by default (Rule 3 :19) ; and
page 41 )
(5) That Rule 1:9 of the Court provides:
''All final judgments, orders, and decrees, irrespective of
terms of Court shall Temain under the control of the trial
court and subject to be modified or vacated for twenty-one
(21) days after the date of entry, and no longer."
ARGUMENT
The order of June 18, 1962 became final on July 9, 1962
which date is twenty-one (21) days from June 18, 1962 and
under the Rules of the Court (Rule 1 :9) this Court has no
authority to vacate or modify its order of June 18, 1962 so as
to permit defendants to file its demurrer.
"Wherefore, plaintiff respectfully requests that the order
allowing defendants to file, beyond the expiration of the
twenty-one day period, its demurrers, be vacated and set
aside.
·
Respectfully,

·ELVIN DAVID DANIELS
By: W. G. BURNETTE
Attorney for Plaintiff
W. G. Burnette
1017 Church Street
Lynchburg, Virginia
July 24, 1962
.(Reverse side)
Filed this 24 day of July 1962
EVA vV. MAlTPIN,

01~rk
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page 42 ]

*

*

*

*

*

ORDER
This cause came on this day to be heard also upon the written motion of plaintiff to vacate order of the Court extending
time for pleading and filing of defendants' demurrer and was
argued by counsel for both parties.
Upon consideration whereof, the Court is of the opinion
that the motion should be overruled and it is hereby overruled, to which action of the Court plaintiff, by counsel, objects and excepts. Plaintiff further orally moved the Court
to continue hearing on the demurrer 'vhich motion the Court
hereby overrules, to which action of the Court plaintiff, by
counsel, objects and excepts.
Enter:
Judge
Seen:
W. G. Burnette atty for plaintiff
James A. Harper, Jr., p.d.
(Reverse side)

*

*

*

*

*

Enter this 2 day of Aug 1962

L.W.

*

*

*

*

*

*

*

*

*

*

page 43 J

ADDITIONAL GROUNDS FOR DEMURRER
Defendants, by counsel, say that the plaintiff's amended
motion for judgment is not sufficient in law for the following
reason:
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1. It seeks to base a claim upon rights which do not exist
in the contract or in the statutes relied on by the plaintiff
in that the contract between the plaintiff and defendant Truck
& Equipment Corporation, and assigned to defendant Mack
Trucks, Inc., does not require that the vendor give written
consent to the plaintiff's parting with possession of the subject Mack Tractor before repossession of the tractor upon
.default by the vendee. Sections 55-91 and 93 of the Virginia
Code of 1950 have no applicability whatsoever to the defendant's rights to repossess the said ·tractor.
2. The Court has previously overruled the plaintiff's contentions that the defendants violated rights created by Sections 55-91 and 93 of the Virginia Code, or the contract between the parties, by peacefully repossessing the subject
Mack Tractor without the plaintiff's consent.
page 44 ]
3. On sustaining defendants' demurrer to the
plaintiff's previous amended· motion for judgment, the Court directed that the plaintiff, in any amended
motion for judgment, not rely upon any questions of law
already decided by the Court. The Court has already ruled
upon every question-of law raised in the plaintiff's amended
motion for· judgment.

TRUCI{ & EQUIP!tiENT CORPORATION
and MACK TRUCKS, INC
By JAMES A. HARPER, JR.
Counsel
,James A. Harper, Jr.
Hunton, Williams, Gay,
Powell & Gibson
1003 Electric Building
Richmond 12, Virginia

...,..Of Counsel
CERTIFICATE
I hereby certify that on the 20th day· of Jul~~' 1962, I mailed
a true and correct copy of the foregoing demurrer to Wilbert
G. Burnette, Esq., 1017 Church Street, Lynchburg, Virginia,
counsel of record for the plaintiff.
J A~1:ES A. HARPER, JR.
(Reverse side)
Filed this 24 day of July 1962
EVA 1Y. 1\iAU PIN, Clerk
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page 45 )

*

*

*

*

*

ADDITIONAL GROUNDS FOR DE1tiURRER
Defendants, by counsel, say that the amended motion for
judgment is insufficient in law for the following reasons :
1. It seeks to base a claim on alleged contract rights which
do not exist in that the following propositions are contrary
to the plain language of the contract (which the amended
motion for judgment incorporates by reference) :
(a) That upon default, only the vendor could repossess
the subject Mack Tractor and that the vendor did not assign
this right to Defendant Mack Trucks, Inc.,
(b) That the contract required written notice to the plaintiff before repossession.
(c) That the vendor's guarantee of the vendee's obligations
under the contract required the assignee to reassign the contract instead of enforcing it itself.
(d) That the vendee's promise that he would not
part with possession of the tractor without
page 46 ) the vendor's written consent denies the vendor
or its assignee the right to repossess the vehicle
upon the vendee's default.
(e) That the vendee's claim of breach of warranty against
vendee gives vendee the right to default in his obligations
, .
to the assignee.
(f) That the provision in the contract that :all amendments
thereto be in writing and sigp.e~ by a duly authorized representative are not binding upon plaintiff.
2. The amended motion for judgment is contradictory on
its face in that it first denies the validity of the subject contract's assignment, then relies on the validity of the assignment, all the while ignoring all language in the contract which
refutes the meanings plaintiff would attribute to individual
sentences or phrases, taken out of context.
3. The Court has previously sustained defendants' demurrer to plaintiff's motion for judgment based upon a theory
of law that warranty defects in the subject tractor excused
the plaintiff's default in not making monthly installments as
he was contractually required.
4. Upon sustaining defendants' demurrer to the motion
for judgment on June 5, 1962, the Court granted leave to the
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plaintiff to amend its motion for judgment, if he could do so,
to allege a good cause of action without relying upon contentions already adversely decided by the Court. This the
plaintiff has utterly failed to do in that the plaintiff's
amended motion for judgment is merely a restatement of
his original motion for judgment.
TRUCK & EQUIPMENT CORPORATION
and ~lACK TRUCKS, INC
By JAMES A. HARPER, JR.
Counsel
page 47 ) James A. Harper, Jr.
Hunton, Williams, Gay,
Powell & Gibson
1003 Electric Building
Richmond 12, Virginia
Of Counsel
CERTIFICATE
I hereby certify that a true copy of the foregoing was
mailed to Wilbert G. Burnette; Esq., 1017 Church Street,
Lynchburg, Virginia, counsel of record for the plaintiff, on
the 20th day of July, 1962.
JAMES A. HARPER, .JR.
(Reverse side)
Filed this 24 day of July 1962
EVA W. MAUPIN, Clerk
page 48 }

*

*

*

*

*

ORDER SUSTAINING DEMURRER
This day came the parties, by counsel, and argued the defendants' demurrer to the plaintiff's amended motion for
judgment.
.,.
.ON CONSIDERA.TION WHEREOF,. the Court finds that
t~e plaintiff's amended motion for judgment fails to state
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a cause of action in that it does not set forth a breach of any
right or duty owing by the defendants to the plaintiff, to
which ruling of the Court the plaintiff objected and excepted.
WHEREFORE, the Court doth ORDER that the defendants' demurrer be sustained with leave, however, to the
plaintiff to file an amended motion for judgment, if he be
so advised, on or before .August 15, 1962, and to which
amended motion for judgment the defendants shall file their
responsive pleadings on or before September 1, 1962.
Enter:
Judge
I ask for this:
James A. Harper, Jr., p.d.
Seen:
W. G. Burnette
(Reverse side)

*

*

*

*

*

Enter this 2 day of .Aug 1962

L.W.
page 49 ]

*

*

*

*

*

*

*

*

*

AMENDED MOTION FOR JUDGMENT
Plaintiff, by counsel, with leave granted by the Court to
amend his Motion for Judgment, and without waiving his
objections and exceptions heretofore made to the · Court's
ruling on the motions and demurrer, hereby amends his motion as set forth herein, as follows:
· (1) That plaintiff moves the Circuit Court of Albemarle
County, Virginia, for judgment against Truck & Equipment
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Corporation and Mack Trucks, Inc., defendants, jointly or
severally, in the sum of Fifteen Thousand Six Hundred Seventy-Eight Dollars and Forty Cents ($15,678.40) plus interest
from October 29, 1960, and costs incident to the prosecution
~f this suit, for this, to-wit:(2) That defendants, jointly or severally, sold ou September 29, 1959, to plaintiff, a new lVIack Diesel Tractor, Engine
H67-T, Chassis H67-T-4254, Motor END 673-442-19, under
a conditional sales contract, a copy of which has heretofore
been :filed herein ;
(3) That the said contract gives plaintiff possession of the
said tractor as his own property and the said possession is
good against the world until plaintiff, through his own acts,
deprives himself of that possession, which acts plaintiff has
not committed;
(4) That the said contract specifically warpage 50 }
rants that the said tractor is free from defects
in material and workmanship and if the tractor is defective
and is returned to defendants within 90 days from date of
purchase, defendants will furnish the labor and material
without cost to plaintiff. The tractor was defective and was
returned within that period of time but defendants made a
charge for the repairs;
( 5) That the said tractor was not free from defects in
material and workmanship and plaintiff returned the tractor
on the next day after the day it was purchased, to Truck &
Equipment Corporation for repair of the defects, which
defects were to be corrected at the expense of defendants
but plaintiff was required to pay to Truck & Equipment
Corporation for labor and material in repairing the tractor,
the sum of $649.31, which amount was not due Truck &
Equipment Corporation, as the tractor was returned to thmn
within 90 days from the date of purchase;
( 6) That plaintiff paid to Truck & Equipment Corporation
for repairs, the sum of $649.31, which amount defendants
should not have collected from plaintiff under the contract.
The aforesaid amount exceeds the· amount defendants claim
'vas due when the tractor was repossessed on the 29th day
of October 1960 at Midway Amoco, near Crozet in Alberma.rle
County, Virginia, jointly or severally by the said defendants,
hence there was no default in payment at the tin1e of repossession as the amount due plaintiff by defendants exceeded
the amount claimed to be due by plaintiff;
(7) That the claimed default in payment, if it exiAts at
all, is not due to the fault of plaintiff aA plaintiff was prevented
from .performing his part of the .contract by tlw breach of
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contract by defendants in selling a defective tractor to plaintiff and defendants not making the repairs withou~ charge to
plaintiff. Defendants have further breached the contract by
repossessing the tractor when default in payment, if any
existed, was due to acts of defendants and plaintiff has been
deprived of the possession of the tractor through no fault of
his, and contrary to the contract;
page 51 )
(8) That payments on the contract were to be
made to Mack Trucks, Inc., and the said defendant had permitted plaintiff, from the first payment, to make
part payments at irregular periods and, as such, had waived
the terms of payments as to plaintiff and Mack Trucks, Inc.,
under the assignment of the contract to Mack Trucks, Inc.,
from Truck & Equipment Corporation, and under that waiver,
plaintiff was not in default at the time of repossession by
Mack Trucks, Inc., or Truck & Equipment Corporation; and
(9} That the repossession of the ~ractor by defendants is
a breach of the contract giving possession of the tractor to
plaintiff, and that due to the breach of contract by defendants, as aforesaid, plaintiff is entitled to the sum of Fifteen
Thousand Six Hundred Seventy-Eight Dollars and Forty
Cents ($15,678.40) to cover the purchase price of the tractor
of $15,028.09 and the $649.31 to cover the amount paid by
plaintiff for repairs to the tractor.
Wherefore, plaintiff prays judgment in the sum of Fifteen
Thousand Six Hundred Seventy-Eight Dollars and Forty
Cents ($15,678.40) plus interest from October 29, 1960, and
Court costs.
Respectfully,
ELVIN DAVID DANIELS
By: W. G. BURNETTE
Counsel for Plaintiff
W. G. Burnette
1017 Church Street
Lynchburg, Virginia
August 14, 1962
CERTIFICATE
I certify that on the 14th day of August, 1962, I mailed a
true copy of the foregoing Amended Motion for Judgment to

34

Supreme Court of Appeals of Virginia

James A. Harper, Jr., Esq., Hunton, Williams, Gay, Powell
& Gibson, Electric Building, Richmond 12, Virginia, counsel
of record for defendants.

W. G. BURNETTE
(Reverse side)
Filed this 15 day of Aug 1962
EVA

"Vv.

MAUPIN, Clerk

page 52 ]

*

*

*

*

*

DEFENDANTS' DEMURRER TO PLAINTIFF'S
AMENDED lviOTION FOR JUDG~IENT
The defendants, by counsel, say that the plaintiff's amended motion for judgment is not sufficient in la'v for the following reasons :
1. It fails to allege facts which tend to show that either
defendant breached the terms of the express warranty relied
upon by the defendant.
2. It alleges no facts which show that either defendant
prevented plaintiff from becoming in default in performance
of his contract obligations.
3. It seeks damages not properly recoverable for breach
of the warranty relied upon.
4. It constitutes a misjoinder of causes of action, seeking
recovery both in contract for breach of warranty and in
tort for wrongful repossession of the tractor referred
to.
5. It fails to allege facts establishing an efpage 53 )
fective waiver of payn1ent by the defendant in
accordance with the terms of the contract relied on.
6. It relies upon substantially the same matter upon which
the Court has three times previously sustained defendant':-:
demurrer.
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7. It is not in accord with the Court's order granting leave
to the plaintiff to file an amended motion for judgment.
WHEREFORE, the defendants move that this demurrer
be sustained and final judgment be entered for the defendants.
TRUCK & EQUIPMENT CORPORATION
and MACI{ TRUCKS, INC
By JAMES A. HARPER, JR.
Counsel
James A. Harper, Jr.
Hunton, Williams, Gay,
Powell & Gibson
1003 Electric Building
Richmond 12, Virginia
Of Counsel
CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing demurrer
was mailed to Wilbert G. Burnette, Esq., 1017 Church Street,
Lynchburg, Virginia, counsel of record for the plaintiff, on
the 30th day of August, 1962.
JAMES A. HARPER, JR.
(Reverse side)
Filed this 14 day of Aug 1962
EVA W. MAUPIN, Clerk
page 54 J

*

*

*

*

*

MOTION OF PLAINTIFF FOR PARTICULARS
OF GROUNDS OF THE DEMURRER
Plaintiff, by counsel, says that the de~urrer does not state
the facts upon which defendants rely and does not clearly
inform plaintiff of the true nature of the allegations in paragraphs ·one through seven contained therein.
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Wherefore, plaintiff moves this Honorable Court to enter
an order requiring defendants to spell out in clear language
the true facts in support of allegations in paragraphs one
through seven of the said demurrer.
ELVIN DAVID DANIELS
By: W. G. BURNETTE
Counsel of Plaintiff

Yv. G. B·urnette
1017 Church Street
Lynchburg, Virginia
September 20, 1962
CERTIFICATE

page 55 ]

I hereby certify that on the 20th day of September, 1962,
I mailed a true copy of the foregoing Motion to James A.
Harper, Jr., Esq., Hunton, Williams, Gay, Powell & Gibson,
1003 Electric Building, Richmond 12, Virginia, of counsel of
record for defendants.
W. G. BURNETTE
(Reverse side)
Filed this 21 day of Sept. 1962
EVA W. MAUPIN, Clerk
page 56 ]

*

*

*

*

*

AMENDED MOTION FOR JUDGMENT
Plaintiff, by counsel, with leave granted by the Court to
amend his Motion for Judgment, and wit'4out waiving his
objections and exceptions heretofore made to the Court's
ruling on the motions and demurrer, hereby amends his
motion as set forth herein, as follows:
(1) That plaintiff moves the Circuit Court of Albemarle
County, Virginia, for judgment against Truck & Equipment
Corporation and Mack Trucks, Inc., defendants, jointly or
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severally, in the sum of Fifteen Thousand Six Hundred
Seventy-Eight Dollars and Forty Cents ($15,678.40), plus
interest from October 29, 1960, and costs incident to the
prosecution of this suit, for this, to-wit:(2) That defendants, jointly or severally, sold on September 29, 1959, to plaintiff, a new Mack Diesel Tractor, Engine
H67-T, Chassis H67-T-4254, Motor END 673-442-19, under a
conditional sales contract, with warranties, a copy of said
contract has heretofore been filed herein;
page 57 ]
(3) That defendants, jointly or setverally, did
retake the said vehicle on the 29th day of October,
1960, at Midway Amoco, near Crozet, Virginia, in Albemarle
County, Virginia;
(4) That the contract provides that the vehicle is subject
to the manufacturer's standard vehicle warranty and in the
manufacturer's standard vehicle warranty, defendants warrant the vehicle purchased by plaintiff to be free from defects
in material and workmanship and if defects in material or
workmanship develop within 90 days after date of delivery
and the vehicle is returned within ~!J.at period that they will
furnish the labor and material necessary to remove and
reinstall such defective parts. The vehicle, immediately after
delivery, did develop defects in material and workmanship
and it was returned to defendants for correction of the defects, but the defects were not corrected by defendants at tha_t
time nor were they properly corrected even up to October
~WOO;
.
(5) That plaintiff did continue to operate the vehicle, as
directed by defendants, until the vehicle completely broke
down on the highway, which breakdown was within 90 days
after delivery; that the cost of repairs exceeded $2,400.00,
out of which plaintiff 'vas charged the amount of $649.31, as
his part of the cost of repairs and which cost of repairs, under
the contract and warranties, were to be paid entirely by
defendants;
(6) That the contract provides that: "This instrument
contains the entire agreement between the parties and there
are no understandings or representations not contained herein,'' which instrument contains the Standard Vehicle Warranty and the defendants did not comply with those provisions in repairing the defective vehicle, nor was the vehicle
ever made free from defects in material and workmanship;
and
(7) That plaintiff, as a result of the breach of contract
and warranty, sustained a loss of Fifteen Thousand Six
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Hundred Seventy-Eight Dollars and Forty Cents ($15,678.40), including the amount invested in the vehicle, cost of repairs and other expenses incurred by plaintiff.
page 58 )

Wherefore, plaintiff prays judgnwnt in the
sum of Fifteen Thousand Six Hundred SeventyEight Dollars and Forty Cents ($15,678.40) plus interest from
October 29, 1960 and Court costs.
Respectfully,
ELVIN DAVID DANIELS
By: W. G. BURNETTE
Attorney for Plaintiff

W. G. Burnette
1017 Church Street
Lynchburg, Virginia
November 2, 1962
CERTIFICATE
This is to certify that on the 2nd day of November, 1962, I
mailed a true and correct copy of the foregoing amended
motion for judgment to James A. Harper, Jr., Hunton, Williams, Gay, Powell & Gibson, 1003 Electric Building, Richmond 12, Virginia, of counsel of record for defendants.
W. G. BURNETTE
(Reverse side)
Filed this 3 day of Nov. 1962
EVA "\V. l\1AUPIN, Clerk
page 59 ]

*
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*

DEMURRER TO PLAINTIFF'S AMENDED
MOTION FOR JUDGMENT
Defendants ~{ack Trucks, Inc., and Truck and Equipment
Corporation say that the plaintiff's amended motion for
judgment is not sufficient in law for the following reasons:
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1. By alleging both breach of warranty and the taking of
the subject Mack Tractor by defendants, plaintiff seeks to
establish a right of recovery in contract and in tort, which
constitutes a misjoinder of causes of action.
2. It seeks damages not properly recoverable for breach
of the warranty relied upon by the plaintiff.
Whereupon these defendants move the Court that the
amended motion for judgment be dismissed and that final
judgment be entered for the defendants.
TRUCK & EQUIPMENT CORPORATION'
and ~£ACK TRUCKS, INC.
By JAMES A. HARPER, JR.
Counsel
James A. Harper, Jr.
Hunton, Williams, Gay,
Powell & Gibson
1003 Electric Building
Richmond 12, Virginia
Of Counsel
page 60 J

CERTIFICATE

This is to certify that on the 19th day of November, 1962.
I mailed a true and correct copy of the demurrer to Wilbert G.
Burnette, Esq., 1017 Church Street, Lynchburg, Virginia,
counsel of record for the plaintiff.
JAMES A. HARPER, JR.
(Reverse side)
Filed this 20 day of Nov 1962
EVA W. MAUPIN, Clerk
page 61 )

*
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*

ORDER OVERRULING DEMURRER
This day came the parties, by counsel, and argued the de·
fendants' demurrer to the plaintiff's amended motion for
judgment.
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UPON CONSIDERATION WHEREOF, the Court doth
overrule the defendants' demurrer and direct that their
responsive pleadings be filed on or before January 28, 1963.
I ask for this :

W. G. Burnette
Counsel for Plaintiff
Seen:
James A. Harper, Jr.
Counsel for Defendants
(Reverse side)
Enter this 28 day of Jan. 1963

L.W.

*

*

*

*

*

*

*

*

*

*
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Reply of Plaintiff to certain affirmative defenses of defendants.
Plaintiff Elvin David Daniels, by counsel, answers the
affirmative defenses of defendants or so much of them as he
is advised is material to answer, as follows:
(1} Answering paragraph No. 7 Plaintiff denies:
(1) that defendant, Truck & Equipment Corporation ever
properly corrected the defects in the vehicle although defendants were requested to.. do even_. up to t!Ie time.Jhe vehicle was
·
repossessed. ·
(2) that the payments of the bills rendered by defendants
for the repairs were paid by plaintiff in mutual settlement of
accounts or as a full agreement as to what portion of the
~Pt~ts were properly chargeable to plaintiff: and
· · (3) denies that there ever was an accord and satisfaction:
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(2) .Apswering paragraph No.8 Plaintiff denies:
(1/ that on August 5, 1960 he defaulted in a payment of
installment alleged due on such date:
(2) that he did not make mention of the defects existing
in the vehicle prior to October 16, 1961, but did so mention
the defects from the date of purchase; and
page 63 ]
(3) that he had any prior knowledge that the
vehicle would be re_possessed nor has he had any
knowledge of the disposition defendants made of the vehicle
although the agreement provides that such information be
supplied plaintiff: and
(3) Answering paragraph No.9
Plaintiff cannot admit or deny the allegation in this paragraph as it "is not an affirmative defense. The vehicle was
defective from date of purchase to ·date of repossession.
Wherefore, plaintiff moves the court for judgment with
his costs expended herein.
Respectfully,
ELVIN DAVID DANIELS
By: W. G. BURNETTE
Attorney for ·Plaintiff

W. G. Burnette
1017 Church Street
Lynchburg, Virginia
February 13, 1963
CERTIFICATE
This is to certify that on the 13th day of February, 1963, I
mailed a true and correct copy of the foregoing reply to
certain affirmative defense to James A. Harper, Jr~, Hunton,
Williams, Gay, Powell & Gibson, 1003 Electric Building,
Richmond 12, Virginia, of counsel of record for defendants.

W. G. BURNETTE
(Reverse side)
Filed the 14 day of Feby 1963
EVA W. MAUPIN. Clerk
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*
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*

*

*

GROUNDS OF DEFENSE
Defendants, Truck & Equipment Corporation and Mack
Truck, Inc., by counsel, for answer to the motion for judgment,
or so much as they are advised is material that they should
answer, assign the following for their grounds of defense:
1. The defendants admit that on September 29, 1959, defendant Truck & Equipment Corporation sold to plaintiff
a new Mack diesel tractor, described in paragraph 2 of the
motion for judgment, under a conditional sales agreement, a
copy of which has heretofore been filed among the papers in
this cause.
2. The defendants admit that the said conditional sales
agreement provides that the vehicle should be subject to the
manufacturer's standard vehicle warranty, a copy of which
was furnished to the plaintiff and which was incorporated
into the conditional sales agreement by reference. The defendants deny that the terms of the warranty are correctly
set forth in paragraph 4 of the amended motion for judgment
but allege instead that the papers attached hereto as Exhibit
A are true, correct and ac~urate copies of the said warranties.
·
3. The defendants deny that any defects in
page 65 ] the vehicle which were covered under the 'varranty were not repaired to the plaintiff's expressed satisfaction and further deny that any defects in the
vehicle existed up to October 29, 1960.
4. The allegations contained in paragraph 5 of the amended
motion for judgment are denied. The defendants allege that
all proper repairs and adjustments under the aforesaid warranties were made by defendant Truck & Equipment Corporation to plaintiff's expressed satisfaction.
5. Defendants admit .the correctness of the quotation from
the conditional sales agreement bet~veen the parties set forth
in paragraph 6 of the amended motion for judgment but
deny the remaining allegations of that paragraph.
6. Defendants deny the allegations contained in paragraph
7 of the amended motion for judgment.
Having fully answered the amended motion for judgment,
the defendants set forth the following as affirmative defenses:
7. Defendant Truck & Equipment Corporation, when requested to do so, n1ade certain repairs on the plaintiff's
aforesaid tractor, correcting defects found to exist in the
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vehicle and which were subject to the aforesaid warranties.
Upon the completion of such repairs, defendant Truck &
Equipment Corporation and the plaintiff mutually settled
accounts for the said repairs, reaching full agreement as to
what portion of the cost of said repairs were prope~ly
chargeable to the plaintiff. Having agreed as to the portion
of such expense that he should bear, plaintiff paid defendant
Truck & Equipment therefor. Such agreement, the defendants believe and therefore allege, amounts to an accord and
satisfaction which bars further claim therefor by the plaintiff.
8. On August 5, 1960, plaintiff defaulted in the
page 66 ) payment of installments due under his conditional sales agreement, which pursuant to the
assignment of the said agreement by Truclt: & Equipment
Corporation to Mack 'Trucks, Inc., were payable to the latter
at Richmond, Virginia, on such date. Upon being requested
to bring his payments up to date, plaintiff made no mention
of any defect existing in said tractor, nor did he ever do so
until after filing suit against these defendants, making his
first hint, claim or allegation to this effect in an amended
motion for judgment, filed by him on October 16, 1961, in
this Court. This conduct and acquiesce_nce on the part of the
plaintiff, defendant believes and therefore alleges, estops
plaintiff from asserting such claim for the first time one year
after the said truck had been repossessed and after defendants had, with plaintiff's knowledge, substanially changed
their position.
9. The defendants deny that the plaintiff has been damaged
in any way whatsoever as a result of any defect which may
have existed in the tractor on October 29, 1960.
WHEREFORE, these defendants move that the plaintiff
take nothing by his motion for judgment and that they be
dismissed with their costs expended herein.
TRUCI{ & EQUIPMENT CORPORATION
and 1\fACK TRUCKS, INC.
By JAMES A. HARPER. JR.
Counsel
James A. Harper, Jr.
Hunton, Williams, Gay,
Powell & Gibson
1003 Electric Building
Richmond 12, Virginia
Of Counsel
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CERTIFICATE

I hereby certify that on the 24th day of January, 1963, I
mailed a true and correct copy of the foregoing grounds of
defense to 'Vilbert G. Burnette, Esq., 1017 Church Street,
Lynchburg, Virginia, counsel of record for the plaintiff.
JAMES A. HARPER, JR.
(Reverse side)
· Filed this 25 day of Jan 1963
EVA W. MAUPIN, Clerk
page 68 )

*

*

*

*

*

At a Circuit Court held for the County of Albemarle on
the 7 day of May, 1963.

*

*

*

*

*

On the 17th day of April, 1963, came Elvin David Daniels
in person and by his attorneys and likewise came Truck &
Equipment Corporation and Mack Trucks, Inc, by a representative from their respective companies and by counsel.
Motion for judgment having legally matured, grounds of
defense having been filed the parties are at issue.
The Court's Reporter having been duly sworn.
· The Sheriff of this County having returned the venire
facias issued for the trial of Benjamin R.Meadows and all
other cases during this term, criminal and civil, together with
the names of thirty-six veniremen summoned by him from
the list furnished by the Cler.k of this Court and drawn by
her in the presence of the Judge thereof, pursuant to an
order of this Court on the 26th day of March 1963, upon
examination of those summoned therefrom, thirteen qualified
jurors, free from all exception, 'vere found to be in attendance.
The attorneys for the plaintiff and the defendant having
alternately stricken from said panel, three each, the following
seven constituted the jury for the trial of the case at bar~
namely:- Faris Critzer, Calvin Canody, G~ M. Ferguson,
Franklin Murrell, Marianna W. Boaz, Edward Van Lear, Wm.
.·
·
H. White Ill.
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*

*

*

*

*

The jurors were duly sworn and heard opening statements
of counsel and having fully heard the evidence on behalf of
the plaintiff and defendants, having received the instructions
of the Court and having heard arguments of counsel, retired
to their room to consider of their verdict and after some time
returned into court with the following verdict to-wit:

''WE THE JURY FIND FOR THE PLAINTIFF IN THE
SUM OF $299.19,
MARIANNA W. BOAZ, FOREMAN"
and the jury was discharged.
The defendants, by counsel, moved the Court to set the
verdict of the jury aside on the ground that it was contrary
to the law and the evidence in the case,
Whereupon the COURT sustained said motion, and ordered
that a summary judgment be entered against Elvin David
Daniels for the costs in this case expended, the plaintiff, by
counsel excepted.
I ask for this :
James A. Harper, Jr., p.d.
Seen and excepted to
W. G. Burnette

p.q.

5/2/63

(Reverse side)
Enter this 7 day of

~fay

1963

L.W.

*
page 69-a )

*

*

*

*

INSTRUCTION NO. -

The Court further instructs the Jury that if they believe
from the preponderance of the evidence that the engine in
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the Mack truck purchased by the Plaintiff, or some part
thereof was defective, and that the Plaintiff when he brought
the truck to the Defendant's shop on December 3rd claimed
that the engine w~s defective and requested the Defendant to
make good on its warranty and the defendant undertook to
do so, and if the Jury further believe from the preponderance
of the evidence that the same defect if any, which existed on
December the 3rd caused a breakdown on February 27th then
the Jury shall find for the Plaintiff in the sum of $299.19.

L.W.
page 69-b ]

*

*

*

*

*

INSTRUCTION NO. D
The Court instructs the jury that preponderance of evidence means that evidence 'vhich is most convincing and satisfactory to the minds of the jurors. In determining upon
'vhich side the preponderance of the evidence is, the jury may
take into consideration the opportunities of the several witnessess for seeing and knowing the things for which they
testify, their interest (if any) or want of interest (if any) in
the result of the suit, the probability of improbability of the
truth of their several statements, in view of all the other
evidence and the facts and circumstances upon the trial, and
from all the circumstances determine the weight or preponderance of the evidence. The jury are the sole judges
of the 'veight of the evidence and credibility of the witnesses.

L.W.
page 69-c ]

*

*

*

*

*

INSTRUCTION NO. C
The Court instructs the jury that the gist of the plaintiff's
case is breach of contract. He claims that certain defects
existed in the tractor which were covered by the written warranties which are in evidence and which the defendants failed
to correct when brought to their attention. As a matter of
law, the burden of proof is ou the plaintiff to prove, by a
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preponderance of the evidence : first, that the defects did, in
fact, exist; second, that such defects were covered by the
warranty; third, that the plaintiff brought the defects to the
defendants' attention and requested that they repair them;
and, fourth, that the defendants did in fact fail to repair such
defects upon being requested to do so. If the plaintiff fails
to prove each and every one of these facts by a preponderance of evidence, then you must find for the defendants.

L.W.
(Reverse side)
We the jury find for the plaintiff in the sum of $299.19
MARIANNA W. BOAZ,
Foreman
page 70 ]

*

*

*
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NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS
Notice is here given that plaintiff appeals the decision of
this Court rendered April17, 1963, to the Supreme Court of
Appeals of Virginia and assigns as errors the following:
1. The Court erred in sustaining the demurrer of defendants filed on grounds of misjoinder of cause of action against
the original motion for judgment dated October 12, 1961,
which included breach of warranty and of contract and wrongful repossession of a tractor plaintiff purchased from defendants under a conditional sales agreement. Both causes of
action recited in the motion grew out of the same conditional
sales agreement;
2. The Court erred on June 8, 1962 in sustaining the demurrer of defendants dated the 9th day of ·February
page 71 ] 1962;
3. The Court erred on July 24, 19()2 in extending the period of time in which defendants could file
their pleadings and defendants' demurrer to the amended
motion for judgment of plaintiff dated the 15th day .of June
1962. On June 18, 1962, the Court by an order entered June
18, 1962, allowed defendants 15 days therefrom in which to
plead or answer. The 15-day period expired on July 3, 1962
and the extension of time was made to July 12, 1962 ;
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4. The Court, on July 24, 1962, erred in overruling motion
of plaintiff to vacate order extending time in which defendants could plead or answer and for entry of judgment
for plaintiff for default under Rule 3.19 of the Rules of
Court;
5. The Court erred on July 30, 1962 in sustaining demurrer
of defendants filed against amended motion for judgment
dated June 18, 1962;
.
6. The Court erred at the pre-trial conference when the
amount of recovery and the issues were restricted ;
7. The Court erred in refusing the instructions of plaintiff;
8. The Court erred on April 17, 1963 in setting aside the
verdict of the jury for plaintiff, a verdict which was upon
instructions given by the Court and based on the evidence of
record; and
9. A new trial should be awarded on after-discovered evidence, as counsel for defendant served but did not file a
counterclaim upon counsel for plaintiff after the trial and the
allegations in the counterclaim are in direct conflict with
the testimony of a witness for defendants and the exhibit
the witness introduced.
ELVIN DAVID DANIELS,
By: W. G. BURNETTE
Of Counsel

W. G..Burnette
1017 Church Street
Lynchburg, Virginia

J. Benson Hoge,
Allied Arts Building
Lynchburg, Virginia,
. Counsel for Plaintiff
1\{ay 20, 1962
-f···

page 72 )

CERTIFICATE OF SERVICE

.:·r-!rhis is to certify that on the 20th day of May, 1963, I
wailed a true and correct copy of the foregoing Notice to
Jllines A. Harper, Jr., Hunton, Williams, Gay, Powell &
Gipson,. 1003 Electric Building, Richmond 12, Virginia
W. G. BURNETTE
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(Reverse side)
Filed this 21 day of ~Iay 1963
EVA W. MAUPIN, Clerk
page 75 ]

*

*

*

*

*

TO JAMES A. HARPER, JR., COUNSEL FOR DEFENDANTS, 1003 Electric Building, Richmond 12, Virginia:
Take notice that on June 14, 1963, at 2 o'clock P. M.
Eastern Daylight Time, at the Court House of Albemarle
County, Charlottesville, Virginia, I will tender to the Honorable Lyttleton Waddell, Judge of the said Court, the transcript of record as recorded by the Court Reporter in the
above case, for his signature thereon so the transcript will
be a part of the record herein.
This notice is being sent by certified mail so as to show
service.
ELVIN DAVID DANIELS
By: W. G. BURNETTE
Counsel for Plaintiff
W. G. Burnette
1017 Church Street
Lynchburg, Virginia
June 6,1963
page 76 ]

CERTIFICATE

This is to certify that on the 6th day of June, 1963, I
by certified mail a true and correct copy o~ the foregoing notice to James A. Harper, Jr., Hunton, Williams, Gay.
Powell & Gibson, counsel for defendant, 1003 Electric Building, Richmond 12, Virginia.
maile~

W. G. BURNETTE
(Reverse side)
Filed this 7 day of J nne 1963
EVA W. MAUPIN, Clerk
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NOTICE
TO JAMES A. HARPER, JR., COUNSEL FOR DEFENDANTS, 1003 Electric Building, Richmond 12, Virginia:
Take notice that, since the Court Reporter will not complete the transcript by June 14, 1963, and upon advice of the
Court that the sixty-day period allowed for appeal will not
expire until sixty days from May 7, 1963, plaintiff, by counsel,
hereby gives supplemental notice that at 12 noon on June
25, '1963, the transcript will be tendered to the Honorable
Lyttle ton Wad dell, Judge of said Court, for his signature
thereon so the transcript will be a part of the record herein.
This notice is being served upon counsel for defendants
by certified mail.
ELVIN DAVID DANIELS
By: W. G. BURNETTE
Counsel for Plaintiff
W. G. Burnette
1017 Church Street
Lynchburg, Virginia
June 14, 1963
page 78 )

CERTIFICATE

This is to certify that on the 14th day of June, 1963, I
mailed by certified mail a true and correct copy of the foregoing notice to James A. Harper, Jr., Hunton, Williams,
Gay, Powell & Gibson, counsel for defendant, 1003 Electric
Building, Richmond 12, Virginia.
W~

G. BURNETTE

(Reverse side)

·*

*

*

*

*

Filed this 15 day of June 1963
EVA W. MAUPIN. Clerk
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The Honorable Lyttelton Waddell, Judge
April17, 1963

APPEARANCES:
Wilbert G. Burnette, Esquire, and
J. Benson Hoge, Esquire
Counsel for the Complainant;
James A. Harper, Esquire, and
Richard H. Barrick, Esquire,
Counsel for the Defendants.
Court Reporter duly sworn.
page 1a ]

JURY OUT
The Court: Gentlemen, it just occurred to me
a few days ago that I overlooked the fact that I had said I
would prepare an Order on the pre-trial conference that
was held on February 26th. I have prepared an Order, a
very brief Order, which I don't think is quite adequate.
The Order as I prepared it reads: ''Pursuant to pre-trial
conference on this matter held on February 26, 1963, on the
issues of the trial of this case on the merits shall be first,
whether or not the Defendant complied with paragraph A
of their express warranty in December.''
That ought to be amplified - I suppose it is admited that
the truck did break down in December, isn't it!
Mr. Harper: No, sir, I am not at all confident that that is
the case.
The Court: Didn't the Defendant take the truck and have
work done on the truck at the Plaintiff's request in December!
Mr. Harper: Yes, sir, on several different occasions work
was done on the truck, but on no occasion can I find that work
which was done is connected with any later difficulties that the
Plaintiff had.
page 1b )
The Court: It was admitted at that time, was
it not, that the truck had difficulty of some kind
and that the Defendant undertook to correct itY
Mr. Burnette: Your Honor, it is admitted, yes, sir, that
there was difficulty with the truck, but as to Dece~ber, at
that time, Judge, I wasn't sure of the nature of the repairs
that were made on the truck, but repairs were undertaken
by the Defendants commencing shortly after the purchase
of the truck and continuing until March of 1960, on· at least
six occasions.
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Mr. Barrick : Judge, I think there was some difficulty as
far as counsel was concerned with respect to exactly what
breakdown we were talking about. I think we are in agreement as to what breakdowns we are talking about, but it is
our information that this breakdown didn't occur in December, but occurred at another date.
Is your breakdown, ~{r. Burnette, that you are talking
about-.
Mr. Burnette: If Your Honor please, the truck gave difficulty from the very start, and on or about the 14th of October
was when the propeller shaft, or drive shaft,
page 1c. :] which connects the rear end with the transmission, broke. That was the first breakdown.
And then the truck was in and out of the garage at Harrisonburg, and it finally broke down completely - the evidence
I think will show - on February 27, 1960. That is when the
engine blew up, knocked a hole in the block, and they had to
replace the motor.
. Now, where the confusion was, the bill was not entered
until June 20, 1960 for the work they did in February, and
the only way that I could find out the exact date was to go
back to the log of the driver, and we have determined that
date now to be February 27th. But the truck first broke down on
October 14th, eleven days after it was delivered to the Plaintiff. That is when the propeller shaft, or drive shaft dropped
to the ground. And then it was continuous from then on out.
. The Court: Now, what was the period of limitation in the
warranty?
Mr. Burnette: The warranty was ninety days, Your Honor.
Mr. Harper: Ninety days and four thousand rniles for the
basic warranty, Judge. Then there was a supplemental warranty pertaining to Mack tractors 'vith Diesel
page 1d ]
engines. That provided for certain repairs on
engine block within ninety days and 25,000 miles.
This was prorationecl, or a different arrangement on the
cost of repairs at 25,000 miles and 100,000 miles for difficulties
with the engine; and still another arrangement for certain
specified parts up to 200,000 miles.
Mr. Burnette: But paragraph 8 of the supplemental warranty, which is applicable to Mack Diesel engine provides
that they will furnish the labor and the parts free if it happened within ninety days from the date that it was delivered
to the Plaintiff, which was on October 3rd, and the tractor was
in .the garage three times, I believe, in the month of December,· Stll within ninety days. Even the air compressor wen1
completely bad.
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Elvin David Daniels
The Court: Vvell then, Gentlemen, the Court has ruled that
the Plaintiff in the proceeding will be limitd to action on breach
of warranty and that the written contract between the parties,
which is- which incorporates by reference the express warranty contained in the manual is the governing warranty in
the case today, both as to the terms of the warpage le ] ranty and the damages recovered.
Mr. Harper: Judge, I understood that to be
the Court's ruling and I understand that to be ·the correct
law of the case.
The Court: And I understand that Mr. Burnette excepts
to that ruling, but the Court has so ruled that the issues will
be so framed today. The case will be on the express warranty,
both as to the terms of the warranty and the damages.
Mr. Burnette: Well, what I was excepting to was the physical
breakdown was beyond the ninety days, but it started back
during the warranty period.
The Court :That will be one of the issues, whether the final
breakdown is a part of the original breakdown.
Mr. Burnette: That's all right, sir. That is my question.
· The Court : And another issue that is involved, according
to Mr. Harper, is whether there was any binding agreement
of settlement reached after the final breakdown.
Mr. Harper: Yes, Your Honor.
The Court: All right, Gentlemen, if that's understood, we
will call the Jury.
page 2 ]
Reporter's Note: After the seven-man Jury
was duly impaneled and sworn to try the issue
joined; and after the Court and Jury heard the opening statements of counsel, the first witness was called by the Complainant.
ELVIN DAVID DANIELS,
the Complainant, being first duly sworn, is examined and
testifies in his own behalf, as follows:
DIRECT EXAMINATION
By Mr. Hoge
Q. Please state your name and place of residence.
A. Elvin D. Daniels. I am from Brookneal, Virginia.
Q. ~Ir. Daniels, 1 believe you are the Plaintiff in this case,
are you notY
A. Yes, sir.
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Elvin David Daniels
Q. In September of 1959 did you contact the Mack Truck
and Equipment Company at Harrisonburg with respect t6
the purch~se of a tractor - Truck and Equipment Company of Harrisonburg!
A. Yes, sir.
Q~ Were you trying to get together with regard to the
purchase?
A. Yes, sir. .
Q. And what did you dol What specifications
page 3 }
did you request that this tractor contain Y
A. I wanted a heavy duty tractor.
Q. Was any delivery date given you for the unit T
A. It was on the 20th or something.
Q. Of September Y

The Court: Mr. Daniels, if you will face me and talk as if
you were talking to me then we can all hear you. Talk to the
Jury and roe.

A. Yes, sir.
Q. Was the unit tendered to you on the agreed delivery
date of September, 1959Y
A. I didn't quite understand.
Q. It was delivered to you, the unit f
A. Yes, sir.
Q. Please state the nature of the unit which was delivered.
A. Well, when it come in it come 'vith a different type
transmission in it, and a light front end.
Q. Was it 'vhat you had ordered?
A. No, sir.
Q. What did the truck -

Mr. Harper: May it please the Court, the questions and the
answers are going outside the scope of this case and the
pleadings. I don't think we are considering a conpage 4 } tract to sell a truck.
The Court: Yes, sir, I think the objection is
well taken.
Mr. Hoge: If Your Honor please, the purpose of this question
is leading up to the installation of this dual reduction rear
end. That ·is the only purpose, sir.
The Court: All right, sir. Confine it to that.
~:lr. Hoge: Yes, sir.
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Elvin David Daniels
Q. In view of the fact that it had the single reduction rear
end the Defendant agreed to install a dual reduction rear end T
A. Yes, sir.
Q. Was this done T
A. Yes, sir, it was done.
Q. On what date did you actually take delivery of this unitY
A. The 20th of that month, as well as I remember. Maybe
it was the 23rd.
Q. When was the work completed and the truck given to you T
A. It was two or three days after that.
Q. Can you state whether it was October 3,
page 5 ) 19597
A. Yes, I believe it was.
· Q. Where were you operating from at that timeT
A. Out of Hagerstown, Maryland.
Q.: And what was your business T
A. Hauling and pulling freight.
·: Q. Were you in business for yourself, or were you hauling
freight for someone else 7
A. I pulled freight for a cotnpany.
Q. Where were your points of destination from Hagerstown T
A. It was from Hagerstown to Charleston and Huntington,
West Virginia, Baltimore and Washington, Philadelphia.
Q. On October 14, 1959, did you make a trip?
A .. ·Yes, sir.
· Q. What was the origin of th~ trip and the destination Y
A. I was going to Charleston, West Virginia, and I got to
Lewisburg, West Virginia, and the clutch pedal broke clean
off the dash.
Q. This is the unit that you purchased from the Defendant T
A. Yes, sir.
Q. All right, sir.
A. We had that pulled out and welded, fixed. I went in and
picked up a trailer, started back, and get into
page 6 ) Stephens City, Virginia. That night s~e started
to roaring. It sounded like it was going to fly. all
to pieces. And we slowed up and speeded up to find out what
'vas wrong with it.
We looked it over, stopped three or four times and we
couldn't locate what was going on. Then we get right to the
edge of Stephens City and the drive shaft falls on the high·
way. And naturally we was out of commission then.
Q. With the drive shaft out were you able to operate it
again1
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A. No, sir.
Q. What was then doneY
A. I had to get a man to pull it to a garage and then I
called Mr. Plecker and asked him if he could send a mechanic.
Q. Who is ~Ir. PleckerY
.A~- Mr. Plecker is the owner of the Truck and Equipment
cqmpany.
Q. The Defendant, from whom you made the direct purchase!
·A. Yes, sir. And he stated that he couldn't send anybody
:UP .th~re at t:P.at time of night, and the best thing that I could
do was to take it out and bring it down there the next morning. So we did.
And we lost that day and that night, taking it back and
putting it in, to get back on the road.
page 7 }
Q. Were you able to determine what caused
this drive shaft to break T
·:.4~ .No, sir, I couldn't. Did the Defendant Truck and Equipment Corporation ~epair it for you'!
A. Yes, sir.
. Q. F·rOI_ll that date - From approximately November 1st
of 1~59, did you notice any other thing about which you made
a complaint to the Defendant Truck and Equipment Corporation?
·
A. Well, the tractor was in a tight bind at all times, wouldn't
turn. -.loose, couldn't make any time 'vith it at all. So I went
py .the garage there time and time and they checked on it.
Still it was· the same thing from time to time there.
Q. You made these complaints directly to the Defendant!
·A. Yes, ·sir.
Q. Did you have any trouble with the unit jumping out
of gearY
·:·!A. Yes, sir.
Q. When did this first occur Y
. , ·A. It started the third week I had the tractor, from there
on.out.
Q. It continued to jump out of gear f
. A. Yes, sir.
page 8 }
Q. What would be necessary to correct this
situation'
A. How's that?
-r-; Q. .I..say,
what would you have to do to. correct this?
,J.
'
A. I'd have to stop and pull the top plate out and put it
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in neutral and set 'e1n back in formation like the factory
brought 'em out.
Q. Did you take the unit to the Defendant on December 3,
1959 with a complaint of loss of power Y
A. Yes, sir.

1\tlr. Harper: You Honor, he is leading the witness.
The Court: Yes, sir. You will have to stop leading the witness. You may ask him the question, but don't lead him.
Mr. Hoge: Yes, sir.
The Court : I've asked you not to lead him. Let's don't do
it any more. Let's go. ahead.
Q. Did you take the truck to the Defendant on December
3, 1959f
A. Yes, sir.

Q. Is this the repair order Y
A. Yes, sir.
Mr. Hoge: If Your Honor please, we would
like to introduce this.
The Court: It will be admitted.

page 9 ]

Reporter's Note : Said repair order now received in evidence
and marked and filed Plaintiff's Exhibit No. 1.
Q. Mr. Daniels, what repair work does this order cover!
A. It covers the smoking and loss of power.
Q. What was done on this occasion by the Defendant f

A.. Well, he worked on the injectors, and one thing to
another, trying to straighten it out.
Q. Did you take the truck back to the Defendant on December 22, 1959 Y
A. Yes, sir.
Q. Is that a copy of the repair order!
A. Yes, sir.
Q. What was done on that occasion Y
A. The same thing that it was before, checked for loss of
power and smoking, trying to get it to free up.
Mr. Harper: I didn't get that answer. Would you repeat
it, sir!
A. Trying to get it to free up, the engine.
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Mr. Hoge: If Your Honor please, we 'vould
page 10 ) like to offer this as Plaintiff's Exhibit No. 2.
. , The Court : It will be admitted.

Reporter's Note: Repair order now received in evidence
and marked and filed Plaintiff's Exhibit No.2 .
. .Q.. Did you take the truck again to the Defendant's place
of business on December 28, 1959 Y
A. Yes, sir.
(; 1,Q;-· ils; that a copy of the repair order Y
A. Yes, sir.
Q. What does that say Y
:·.- A· Replace air compressor.

Reporter's Note: Repair order now received in evidence
and marked and filed PlOJintitf's Exhibit No.3.
Q. On the occasion of December 3, 1959, in accordance with
Exhibit No .. 1 of the Plaintiff, the truck was worked on for
excessive smoke and loss of power. Did you at that time make
any request to the Defendant regarding the truck Y
A. Yes, sir.
,v·.Q.: ,What was that?
... ··A. ·I asked him to pull the head and the pan off to see
what was cau~ing the bind and the tightness of that
engine.
page 11 )
Q. Was this done?
. '.;:
A. No, sir.
1 . ,Q. Was. there any reason given you why it was not done?
A~ He said they would stand behind it for whatever hap1

p~~dtto, i.~.

·-Q: On February 27, 1960, did you have any trouble again?

A. Yes, sir.
Q. Please state to the Court and the Jury, in your own
words, exactly what occurred.
A. I was coming from Hagerstown, Maryland, going to
Charleston, West Virginia, with a light load of seventeen
thousand on the trailer. I was within six or seven miles of
Harrisonburg, Virginia, and all at once it sounded like the
transmission was coug·hing·.
So Mr. Berry 'vas driving and he pulled both gears out
in neutral and the crank-shaft, pistons and rods come throug-h
the left side of the engine, fell on the highway and all.
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So we drifted across the three-lane highway, over to the
left side of it. It was the only place to get off the highway.
What had happened, it had blowed up.
Q. Would you please describe the damageT
page 12 )
A. The damage, sir Y
Q. Yes, sir.
A. Well, the whole - all of the engine had blowed up, every
part in it, had blew into small parts.
Q. Did the Defendant repair the damage to the truck7
A. When I called him the Defendant picked it up and took
it into the garage. I started that day of pulling the old engine
out and put in a new one. On the following Wednesday or
Thursday of that week I put in the new one. And that engine
worked the same way as the first one, in a tight - in a bind.
So I took it back from time to time, checked it in and out.
And then I called Mr. Rutherford in Richmond, after it
seemed like Harrisonburg wasn't getting anywhere with it.
Mr. Rutherford agreed on a Friday afternoon for me to
make one more trip with the tractor. This boy was going to
make a single run from Charlottesville out here to Morton's
Pies. He come on up from Norfolk to Crozet, Virginia that
afternoon. And it was Saturday morning when he was supposed to go out.
Mr. Rutherford or Mr. Plecker went down on Saturday
morning. The tractor was locked up, at Mr. Evers' place
down here. He asked them not to go in this tractor
page 13 ) until he got in touch with me.
1\{r. Harper: If Your Honor please, I object The Court: I think we are getting outside the issues here.
Mr. Hoge: What I mainly wanted to g·et at Q. Did the defendant make the repairs to the unit on that
occasion!
A. Yes, sir.
Q. Do you recall how much the contract price for the purchase of this unit was?
A. When we made the deal?
Q. Yes, sir.
A. It was thirteen nine hundred.
Q. Did you trade anything in?
A. I traded a '57 Mack diesel.
Q. How much trade in allowance were you credited withY
A. It was $8,500.00.

60

Supreme Court of Appeals of Virginia

Elvin David Daniels
Mr. Harper: If·Your Honor please, I believe the conditional
sales contract speaks for itself.
The Court: I feel that I know what it is.
Mr. Hoge: I am trying to establish how 1uuch
page 14 ,]
he paid down on it, Your Honor.
The Court: Is that material to the issue?
Mr.. Hoge: I think it might be, sir, from the standpoint of
damages.
The Court: I think the Court has already ruled on the question of what damages would be considered. Objection sustained.
Mr. Burnette:. May 've talk to you for a minute or two, sir!
·The Court: All right, Gentlemen of the Jury, will you retire
to your room, please.
JURY OUT
Mr. Hoge: If Your Honor please, I didn't have the advantage of being at the pre-trial conference, and I certainly
don't want to go outside the issues in the· thing. It sort of
confuses me.
The Court: The Court has ruled that the Plaintiff will be
limited in this case in damages to such damages as might be
proveable under the expressed terms of the 'vritten warranty,
which would be the cost of repairs; and whether he will have
the right to recover full cost or not will depend
page 15 ] somewhat· on· the evidence, what the Jury finds
with respect to what the damage is.
.. It· seems to. me that if the final breakdown of the truck,
which occurred after ninety days, was some new thing, then
the provision of the warranty if applicable after ninety days,
is effective.
Mr. Hoge: Yes, sir.
The Court: If what caused the breakdown at that time was
a pre-existing ·condition, which had been reported and the
Defendants had undertaken to correct it and failed to correct
it, then possibly he is entitled to recover the whole damage,
the whole cost of the tractor.
But we will not- I have ruled that there is a written contract between the parties and that contract governs, as far
as what the warranty is and what the damages to be recovered
are.
Mr. Hoge: Yes, sir. We anticipate having evidence here
that will establish the fact that this condition was uo doubt
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pre-existing at the time of breakdown and existing
during the warranty period.
The Court: But I don't see why the cost of the
tractor and how much he paid down on it is relevant.
Mr. Hoge: Yes, sir.
The Court: Because if the express warranty limits the
damages and the parties agree to that, I don't see anything
illegal about it.
Mr. Burnette: Well, if they didn't live up to the express
warranty and make the repairs, thenThe Court: Yes, if they did not live up to the express warranty then he is entitled to recover the amount which - I
understand that repairs were made and the engine replaced;
and it was their duty to comply with the express warranty.
Now, the only question, it seems to me, the real issue in
the case is whether the final breakdown of the truck was the
result of something that he had already brought to their
attention and that they had failed to correct.
Mr. Harper: That is my understanding of the
page 17 ] case, Your Honor. Frankly, I have the evidence
to rebut this, but I didn't come today prepared
to do so.
The Court: I don't think it's material what the truck cost.
The agreement was to replace damaged parts and to pay the
cost of labor and the parts to do so, with certain limitations
after ninety days.
.
The question is, have they complied with that agreement.
Mr. Hoge: Yes, sir. Your Honor, before the Jury returns
I want to clarify one point as to the damages. Will we ·be
permitted to show resulting loss of revenue from the truck
being· disabled Y
The Court: No, sir. The parties had a written contract with
respect to what the warranty was and what the liabiliy of the
company would be on that warranty. As I see it, it is a perfectly valid conh·act.
Mr. Hoge: All right, sir.
page 16 ]

page 18 ]

JURY IN

The Court: Call the Jury. All right, proceed.
Q. Mr. Daniels, how much 'vere you compelled to pay out
of your pocket for repairs made to this truck in the ninetyday period following delivery to you f
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A. Well, it was quite a bit there. On that engine blow-up they
started at $600.00, and went on to $1,200.00.
Q. That was the engine blow up that occurred, I believe,
on February 27th Y
A. Yes, sir.
: Q. And up until that time had you made any payments
out of your pocket for repairs 1
· A. Yes .
. Q.: Can you tell us how much Y
A. I couldn't, sir .
. :Q• Mr. Daniels, I show you Plaintiff's Exhibits 1, 2, and 3,
covering r~pairs made to the unit. Did you pay any of those
bills personally Y
A. Personal?
Q.· Yes.
A.· I paid 'em all.
page 19 ]
Q. You paid those three Y
A. Yes, sir.
Q. Wil~ you please read the amount of Exhibit No. 1, to the
Judge and the Jury?
A. $20.91~ .
Q. Would you please read the amount of Exhibit No. 2 f
A. Motor. tune-up, check and adjust rack, $10.40.
Q. Would you please read the amount of the third one Y
A. Replace air compressor, $97.25.
Q. Were you required to pay any of the expense for the
replacement of the enginet
.. A. Yes, sir.
, ·Q. How much were you required to payY
· ·A. Well, they started at $600.00, then he said he wasn't
servicing it, to wait until he got a letter on it from New Jersey.
: Q. By "he'' do you mean the defendants, Truck and Equipment! .·
A. Yes, sir. .
Q. All right, sir.
page 20 ]
A. And then stopping by there· and going by
there with the tractor and checking it. I like to check out a
new engine. You take one time, $800.00, and then twice at
the end it would be around $1,200.00, so I never got any
definite statement as to what the price would be.
Q. How much did you have to actually pay them Y
A.. Well, I fig11red I payed four to seven hundred dollar~
on it..
Q. You paid how much 1
I
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A. Four to seven hundred dollars on that. It could be over
and it could be under.
Q. I show you a repair bill of the Defendant, dated June
20, 1960. Was this part of that transaction, installing the new
engine¥
A. Yes, sir.
Q. Does that indicate the amount that you were charged
withY
A. Yes, sir.
Q. What is the amount?
A. $649.31.
page 20A ]

Mr. Hoge: If Your Honor please, I would like
to enter this as Plaintiff's Exhibit No. 4.
The Court: It will be admitted.

Reporter's Note: Bill in the amount of $649.31 received in
evidence, marked and filed Plaintiff's Ea;hibit No. 4.
Q. ~Ir. Daniel, when you were making these trips that you
have testified to previously, Charleston, West Virginia and
other points from Hagerstown, Maryland, were you usually
accompanied by anyone else t
A. Yes, sir.
Q. Who was the person Y
A. Mr. Berry.
Q. What was his duty?
A. He was a relief driver.
Q. Was he with you on each of the occasions that you had
the breakdowns T
A. Yes, sir.

Mr. Hoge: Was the warranty- Wasn't that made a part
of the record 1 I believe it was filed around the 1st, Your
Honor.
The Court: Yes, I think the warranty is in the
page 21 ] record.
Mr. Hoge: So there is no need to introduce
that then, is there 1 The warranty is already in the record.
The Court : Ycs, sir.
Mr. Hoge: Your witness.
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CROSS EXAMINATION
By. Mr. Harper
· Q. Mr. Daniels, how long have you b.e~n doing business
with Truck and Equipment Corporation f ·
A. About ninety days before we made the trade.
Q. Had you been doing business with Mack Trucks before 7
·A. Yes,· sir.
Q. You previously had Macks Y
A. Yes, sir.
Q. How old are you, Mr. Daniels 1
A. Thirty-four.
.
Q. Who were you driving for when you bought this tractor
from Truck and Equipment Corporation Y
A. Bonney Express.
Q. Where do they have their headquarters Y
A. Hagerstown, 1\tiaryland.
page 22 ) .. Q. Did you later transfer your operations from
there?
A. That's right.
Q.. M-r. Daniels, this first repair ticket, Plaintiff's Exhibit
~o"" !z ;I hand to you and. ask you if you can tell what Truck
~d .lliquipment Corporation did to the truck that day!
· A·. ·What did they do to it?
Q. Yes. It shows your complaint, smoking and loss of power.
A. That's right. They worked on it.
·
Q. Do you know what they did to it Y
A. No, I do not. I didn't watch every move he made.
Q. You don't know what he found wrong!
A. Every move that he did, no, sir.
r-.r~Q • .How many miles did the truck have on it at that time?
·'A. ·Roughly, I couldn't say.
Q. Does the ticket show the mileage Y
A. It had 20,023 miles.
Q. Do you have any reason to believe that that's incorrect,
that's wrongY
A. I couldn't say.
page 23 )
Q. Do you have any reason to believe that that's
wrong!
A. No, I do not.
Q. No~, look at this repair order. It's labeled Plaintiff's
Exhibit No. 2. What's the date on that Y
A. It's 12/22/59.
Q. And what is the repair work done there!
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A.· ~fotor tune-up, check and adjust rack, check valves
in supply pump.
Q. That's a tune-up. Now, what is the mileage¥
A. 27,256 miles.
Q. And what was the charge shown on that ticket, Mr.
Daniels!
A. $10.40.

Q. I show you ticket labled Plaintiff's Exhibit No. 3. What
repair work was done on that one, or is shown as being done Y
A. Replace the air compressor.
Q. And what is the mileage shown there?
A. 29,342 miles.
Q. Do you have any reason to believe that to be
page 24 J wrong?
A. No, I couldn't say.
Q. You couldn't question it then Y
A. That's right.
Q. Now, isn't it a fact that you kept an open account, a
charge account with Truck and Equipment Corporation T
A. That's right.
Q. Isn't it a fact that you were given credit on that account
for the full cost of replacing this air compressorT
A. How was that again, sir¥
Q. Weren't you given full credit on that account for the
total cost of this job, $97.25, for replacing the air compressor?
A. Yes, sir.
Q. You were given credit for it Y
A. That's what he told me that he was going to do about it.
Q. So it didn't cost you anything to get it replaced?
A. I never - at the time I never got any bills or any papers
on anything that was done there. It was always after, like
some other papers.
Q. All right. So you got the papers later, but
page 25 )
you eventually got full credit for it, didn't you T
A. Well, I'd have to go back through papers to see.
Q. All right. Did you ever have to pay any money out Y
You charged it, didn't you?
A. I paid quite a bit.
Q. Didn't you charge this money?
A. That's right.
Q. So you didn't pay for it, did you T
A. Sometimes I paid for it when I got it there.
Q. Did you pay for this or was it charged to your account?

66

Supreme Court of Appeals of Virginia

Elvin David Daniels
And were you later given credit for it before you paid for itt
A. This was charged to the account, that certain one.
Q. And you were later given credit for it, weren't you,
before you ever had to pay any money on your account Y
. A. That's right.
Q. Now, take a look at this one. Where did this come from!
A. Truck and Equipment.
page 26 ]
Q. Where did you get it Y
.
A. I got it from those people.
Q. · You told us a minute ago that you had never been told
how much you were going· to be charged Y
A. Well, it was until I got that.
Q. Excuse me. I guess I didn't understand. Now, are you
familiar with the warranty provisions in the tractor, the
present tractor that you bought?
A. Yes, sir, very much so.
Q. Doesn't it state in the warranty that the manufacturer
makes no warranty as to the air compressor!
· A. ·well, the. way I understand it, the air compressor people
warrant to the Mack company.
Q. It doesn't s~y that in the warranty, does itt
A. No, sir, it don't. I don't think so.
Q. But you were given credit for the cost of replacing it,
anyway?
A. That's right.·
Q. Do you know what was wrong with your · tractor in
February of 1960 when you said it blew up on you on the road Y
Do. you. know what actually w~nt wrong with itT
·
. A. No, sir, from that day to this day I couldn't
pag~ 27. ] .say what caused it to blow up.
· · ·. . ·
·. Q. Now, Mr. Daniels, when you called Mr.
Plecker about the drive-shaft breaking down, your truck had
about four thou~and miles on it then Y It was pretty new,
wasn't itY
A. How's that! .
Q. The time that your drive-shaft broke in Stevens City,
Virginia, you had about four thousand miles on the truckY
Would that be about right!
A. I don't think it was that many miles on it.
Q. You pulled the drive-shaft out and brought it to Truck
and Equipment Corporation in Harrisonburg!
A. That's right.
Q. And they· had it repaired Y
A. That's right.
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Q. At no expense to you, other than bringing it there, is
that correct?
A. That's right.
Q. All right. Now the clutch pedal broke, was that at about
twenty thousand miles 1
A. No, sir, that was with the drive-shaft there.
Q. Are you positive Y
A. You have the dates you have on there.
page 28 )
Q. Do you have any date on a repair order on
the clutch pedal 1
A. Yes, sir.
Q. When it broke didn't Truck and Equipment Corporation
immediately undertake to get a. new clutch pedal for you T
A. He said he would order one but the tractor never
received it.
Q. But didn't you say that the repair you made on the
one you had was satisfactory?
A. No, sir, I did not.
Q. The injector trouble you had at 21,000 miles, wasn't that
repaired by Mack Trucks- or rather, by Truck and Equipment Corporation T
A. All of the work was done there.
Q. It was satisfactory, wasn't it?
A. No, sir, it wasn't. Not any of the work was satisfactory,
because the tractor never did turn loose and perform right.
Q. You mean after the engine was replaced it still didn't
work right.
A. No, Sir.
page 29 ]
Q. What do you think was wrong with it after
they put the new engine in itT
A. Well, I don't know, sir.
Q. It still acted just the same way the other engine had T
A. Yes, sir.
Q. And you think it's defective?
A. Well, something was causing it.
Q. Did you ever write to Mack Trucks about the problem
you've got here Y
A. I thought I was aggravating them enough by going by
and seeing 'em and talking to 'em.
Q. Where was that, in Richmond T
A. Yes, sir.
Q. Who did you talk to?
A. Mr. Rutherford.
Q. Did you ever write to Mack Trucks about anything!
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A. Oh, yes, sir, I have.
Q. What did you write them about?
A. I wrote 'em once or twice about the blower.
Q. About what Y
page 30 ]
A. The blower on the tractor. I asked him a
question about it, and that's all I remember. Then
I have talked to Mr. Jones, also.
Q. Did you write to Mack Trucks in September of 1960!
Mr. Hoge: I object to that, Your Honor, I don't think that
concerns this warranty. I don't think it's relevant.
·
Mr. Harper: I think it is relevant to show 'vhat the Plaintiff was doing about making these complaints, trying to get
the tractor repaired.
The Court: Do you have the letter Y
Mr. Harper: Yes, sir.
The Court: Let me see it and I can pass on it. Ladies and
Gentlemen of the Jury, I expect you had better retire to your
room.
JURY OUT
Mr. Harper: May it please the Court, I would offer these
at tli.is point, identify them and confirm their authenticity.·
· · Later there will be evidence as to the receipt by
page ·31 ] Mack Trucks, Incorporated.
I believe that they are relevant to show the
Plaintiff's state of mind at the time; it's in direct conflict
with his testimony about the complaints he has been making,
and I think they are pertinent to the Jury's decision as to
that.
The Court : May I see the other one!
Mr. Harper: Sir!
The Court: Are there just two T
Mr. Harper: Yes, sir. This is Mack Trucks reply, and I
don't think it's relevant.
The Court : I don't see how the letter of June 26th is
relevant. I think the letter of October 19th is probably
relevant.
He doesn't make any claim that he is entitled to any credit
on account of breach of warrant.
The subject of the letter of June 26th has nothing to do
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page 32 )

with any financial relations between the parties.
Mr. Harper: I'll withdraw it then, Judge. I
think I may have an opportunity to connect it

up later.
The Court: All right.
Mr. Harper: And this letter of October 19th will be admitted!
The Court: That's right, the letter of October 19th will
be admitted. I think that that tends to show that the Plaintiff
at that time was not making any claim for credit on his
indebtedness on the truck.
Call the Jury.
Q. Mr. Daniels, I hand you a letter admitted in evidence,
Defendant's Exhibit A, and ask you if you wrote that letter
to 1\fack Trucks on October 19, 1960Y Just answer whether you
wrote it or not.

Mr. Burnette: Let him read it.
A. No, sir, I did not write this.
Q. You did not write it1
A. I did not write it. That's not my handwriting. My wife
might have did it.
Q. Yon think your wife may have Y
page 33 )
A. Sir T
Q. You think your wife might have written itT
A. I couldn't swear to it. Not any of it is my handwriting.
Reporter's Note: Letter dated 10/19/60 now marked and
filed Defendwnt's Exhibit .A.
By The Court:
Q. Did your wife write it at your request Y
A. SirY
Q. Did your wife write it at your request?
A. Not to my knowing, sir.
By Mr. Harper (Continuing)
Q. You never asked her to write a letter for you T
A. I have had her to write letters, but I don't remember
having anything like that, though.
The Court : You may show him the other letter and ask
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him about that if you wish, just for the purpose of identification.
Q. This is the other letter. Is that your handwriting or your
wife's!
A. It could be hers. I couldn't - It's like I said - I
couldn't say. Not any of it is mine and it is a
page 34 ) possibility that it's hers The Court: Mr. Daniels, excuse me. Gentlen1en of the Jury,
will you retire to your room, please.
JURY OUT
By The Court:
Q. Did you tell your wife to write to- Did you read the
letter and what it was about!
A. I didn't read this letter, no, sir. I read that one. I
don't recall having her to write that letter.
The Court: Read the letter to him, Mr. Harper. I don't
like anyone trifling with the Court.
Mr. Harper : All right.
(Note: The witness reads the letter.)
A. Yes, sir, I remember this.

Q. Well, didn't you ask her to write itT
A. No, sir.
Q. She did it on her own Y
A. She did it on her own, this. It was about this hauling for
their firm. She talked to me about it.
Q. Did she tell you she was going to write itT
A. She said she was going to get in touch with some of
'em. She never did tell me that she was going to write to 'em.
Q. Well, this other letter, in which you asked
page 35 ) for time. Were they pressing you for payment
on your truck! Did you read that!
A. Yes, sir. Yes, sir.
Q. Do you recall that letter being written T
A. Yes, sir.
Q. Did you talk with her about itT
A. Yes, sir. I asked her to do this, and I also talkerl to l{r.
Rutherford.
Q. Then that letter was written -
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A.
Q.
A.
Q.
have

Yes, sir, by her.
by her at your request?
Yes, sir.
.
All right. Don't trifle with the Court, 1\'Ir. Daniels. You
got to answer questions.

-

The Court: Call the Jury.

JURY IN
By Mr. Harper (Continuing)
Q. Mr. Daniels, I hand you this letter, the one that was the
previous subject of conversation, Defendant's Exhibit A, and
I ask you if you wrote - or rather, your wife wrote that
letter for you at your request, to Mack Trucks, Incorporated Y
A. My wife did.
Q. At your requestf
A. Yes, sir, I asked her to write that, after
page 36 ) reading it.
Q. Now, will you read the letter to the Jury,
please Y Start with "Brookneal, Virginia."
A. ''October 19, 1960. Dear Mr. Rutherford: I will send
you some more money on my truck next week, - or my truck
next week - on my truck next week. Bonney keeps us back so
far that it's hard to operate on what little we draw.
''Would you please see if you can't refinance my truck and
cut my payments down to about $250 a month.
''Please let me know if you can and I will get you a check
next week.''
Q. How is it signed t
A. "Elvin D. Daniels," by her.
Q. No mention of trouble with the truck in this letter, is
there!
A. No, sir, I didn't see any.
Q. Now, Mr. Daniels, going back to these troubles you were
having with the truck; the drive-shaft came off, the clutch
pedal broke, - there is some confusion as to just when, but
the clutch pedal broke, you had injector trouble, you had air
compressor trouble. Did you have trouble with an exhaust
valve at about 36,000 miles¥ Do you remember that?
A. The only way I can remember it is going back to my
tickets and logs.
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Q. Well, do you remember having trouble with
an exhaust valve?
A. Yes, sir, I do that.
Q. And then there was what you characterized as the engine
blow up, which came at 51,000 miles, I believe we saw from
the ticket here, didn't we, the shop ticket Y
A. I did not notice the mileage on it.
Q. All right, these amount to six specific things that happened to the truck. Now, the blow up you say you don't know
what caused that Y
A. No, sir, I do not.
·Q. Didn't you have about ninety-five thousand miles on
that truck by June of 1960, before the blow up or after the
blow upY
A. I'd have to go back and check the records.
Q. Would you say that was wrong!
A. Well, it's just like I said, Now I can't say either way,
and not remembering.
Q. Did you eventually put 100,000 miles on that truck!
A. Altogether t
Q. Yes.
A. Altogether, more or less, probably.
Q. Before you let the truck go you had lOO,OOO·miles or more
on itY
A. Probably.
..
page 38 ]
Q. Now, what troubles- we have enumerated
.
six specific troubles that have happened. Now,
what other specific thing happened to your truck? .
A; Well, the things that we have mentioned.
Q. No, you have mentioned those six. Now, what else has
happened to it Y
A. Well, that's all I could say.
Q. These six items Y
·
·
. :A. Well, roughly, I couldn't say how many items there was.
· Q. All right, the drive-shaft, one; the clutch pedal, two A. That's right.
. Q. - injector trouble, three A. That's right.
Q. - air compressor is four; the exhaust valve is five;
and then what you call the engine blow up, that's six. Is that
rightY
A. That's right. Well, the second engine was very - thP
same as the first.
· Q. The· second engine was unsatisfactory. toot
page 37 )
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A. Yes. It was tight and wouldn't turn loose, and I took
it back time and time for adjustment.
Q. And what did they have to do to it!
A. Well, they worked on it from time to time.
Q. Well now, isn't it true that every so many
page 39 ]
thousand miles you have to take a diesel engine
in and have work done on the valves and the injector work
that would be roughly comparable to a minor tune-up job
on an automobile f
A. Not as many times as that tractor went back in there.
Q. Not as many!
A. No, sir.
Q. How many times did it go back for this Y
A. It went back more than I had tickets for.
Q. But you don't know exactly when 7
A. No, sir.
Q. A hundred thousand miles is a lot of driving.
A. Yeah, but that's two engines now.
.
Q. And the second engine behaved just the same way the
first one did Y
A. That's right.
Q. All along Y
A. That's right.
Q. So you put roughly fifty thousand miles on each engine!
If I tell you that the first engine went out at fifty-one thousand
miles, and you put oyer a hundred thousand miles on the
truck, so you put about fifty thousand miles on it with both
engines!
A. Well, I wouldn't like to say that until I go
page 40 ) back on some papers and see for sure.
Q. Assuming that you put fifty-one thousand
miles on the first engine, you eventually put over a hundred
thousand on the truck, didn't you f
A. I don't think it was over a hundred thousand on that
tractor.
Q. I believe you just testified a little while ago, about five
minutes ago, that there was a hundred thousand miles on it.
A. I said I couldn't say.
Q. Well, I think you said you couldn't say about the ninetyfive thousand, but agreed with me that you had ~ventually
put over a hundred thousand miles on the tractor.
That's all right, we'll move on.
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By The Court:
Q. Do you have records here that would give you that
figure!
By Mr. Hoge:
Q. Tell them what happened to your records, Mr. Daniels.
A. Most of my records was in the tractor and they said
there wasn't any records in my tractor. There was a whole
metal box of 'em.
The Court : .All right.
A. Log books and all.
page 41 ] By Mr. Harper (continuing)
Q. If you had a serious complaint- Now, do
you know how much money you are suing for here today!
The Court: Mr. Harper, I don't think that's a proper
question, in view of the ruling that the Court has heretofore
made with respect to the limitation of damages.
Mr. Harper: All right, Your Honor.
Q. Mr. Daniels, in October of 1960, when you were writing
letters to Mack Truck, and you felt you had a substantial
claim for damages, why didn't you raise that question then!
.A. I was trying for it with everybody. I was trying for
it with my company. I was trying for it with Mack truck.
And I was trying for it with Mr. Barham, and I wasn't getting
anywhere.
Q. Did you mention your claim to Mack Truck t
A. I mentioned everything to 'em. Me and Mr. Rutherford
had made an agreement on it the Friday before they picked
it up.
Q. When you bought this truck from Truck and Equipment
Corporation, and questions your counsel asked you about the
Defendant; now, in referring to the Defendant, and you were
talking about the man that you dealt with there and the
man you bought the truck from ; were you talking
page 42 ) about Mr. Ropert Plecker, the man who is the
owner and operator?
A. Yes, sir.
Q. And he is the gentleman who sold you the truck. i~ tha~
rightT
A. Yes, sir.
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Q. And he's the man that you talked toY
A. Yes, sir.
Q. You knew that he was the boss there, that he was the
head of the business there 1
A. That's right.
Q. Now, when you got this bill in June of 1960, indicating
a $649.00 charge to you, out of the $2,500.00 repair bill for
the engine blow up, did you register any objection f
A. I didn't think it was fair but it wasn't anything I
could do about it but accept it.
Q. You didn't talk to anybody!
A. Because I had to accept it to get the tractor back out on
the road.
Q. Why did you have to accept itT You had the tractor and
had it repaired and had gone with it in March of 1960, and
no charge waa. ma,de to you until June 20th of 1960, as shown
by these exhibits here.
A. That's right.
Q. And in June of 1960 you were driving your truck up and
down the road!
page 43 ]
A. That's right.
Q. When you received notice of this charge of
$649~00 to whom did you protest!
A. I told Mr. Plecker I didn't think it was right.
Q. When!
A. All along.
Q. You don't remember any specific time you ever told
him thatf
A. Well, the day that I got it and took it out on the road,
and then as I paid on it.
Q. Well, you never paid that $649.00 completely, anyway,
did you?
A. No, sir.
Q. You still owe Truck and Equipment Corporation about
$385.00?
A. And for everything that I was going by and stopping
there for.
Q. Yes, that's what the ba~ ance of your account is, approximately $385.00. Now, you pushed this truck down the
road right fast, didn't you?
A. No, sir.
Q. You were paid by the loaded mile by Bonney f
A. I had records to show all of n1y driving.
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Q. I asked you if you were paid by the loaded
page 44 ] mile by Bonney Express.
A. I was paid by the mile.
Q. Were you paid by loaded mile or by the mile by Bonney
Express.
A. I was paid by the mile.
Q. Isn't it a fact that every time, or virtually every time
you c~me into the Truck and Equipment Corporation for
service you were anxious to have the governor on your truck
turned up so that you could get ~ore speed and more power!
A. I wanted the tractor engine to run free, not in a bind.
I wanted something to be done to it where I - that I could
pull- I couldn't get a bit further with an empty trailer than
I could loaded. And I knew it was wrong, that something
was wrong with it, and everybody else knew it was something wrong with it.
But I didn't stand up and tell the mechanic what to do
with it, or how to do anything.
Q. After the engine was replaced, could you be more specific
in describing how it seemed to be deficient to you T
A. Well, it binded. It didn't pull right .
. Q. Did it have a knock in it?
A. No, sir, it didn't have a knock in it.
. Q. It got your loads up and down the road!
page 45 ]
A. Yes, sir.
Q. You drove it quite a few miles after thEl
engine was replaced, didn't you T
· A. I certainly did.
Mr. Harper: I have no further questions, Your Honor.
Mr. Hoge : No redirect.
The Witness stam.ds aside.
WILLIAM E. BERRY,
a witness called by and on behalf of the Plaintiff, being. first
duly sworn, is examined and testifies, as follows:
DIRECT EXA~IINATION
By Mr. Hoge:
Q. Will you please speak directly to the Judge a:nd the
Jury. Please state your name and place of residence.
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A. William E. Berry, 1106 Hope Avenue, Hagerstown,
Maryland.
Q. Mr. Berry, by whom were you employed from October,
1959 until the spring of 1960.
A. By Elvin Daniels.
Q. In what capacity were you employed by Elvin
Daniels!
page 46 )
A. As a relief driver.
Q. Did you make all the trips with him in these
hauls that have been testified to from Hagerstown and
Charleston and other points T
A. Yes, sir.
Q. Each trip you accompanied him as relief driver!
A. Yes, sir.
Q. Do you recall maldng a trip to Charleston on October
14, 1959!
A. Yes, sir.
Q. Did any trouble result on that trip T
A. Yes, sir. The Clutch pedal broke in half and on the
way back the drive line dropped out. That was at Stevens
City.
Q. Virginia Y
A. Yes, sir.
Q. That was on the same tripT
A. Yes, sir.
Q. What was done on that occasion a.bout repairing the
drive shaft Y
A. We had the truck towed up to a truck stop and Mr.
Daniels went down the next day, I think it was. It was late
at night when it broke. I think he went down the next day
and took the drive line to Harrisonburg, to have
page 47 ) it repaired. And we didn't get out for another
day.
Q. Were you present, riding on the unit when it was taken
in for repairs on December 3, 1959 T
A. I was with him when he took it in for repairs, but what
he told them to do or anything I don't know. I was with
him when he took the truck in to the Harrisonburg Mack
Truck to have it checked over. But what he told them what
was wrong- I do know that he went in for smoking and
stuff like that and
Q. You do know it was taken in f
A. Yes, sir, for those two reasons I do know.
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Q. During the time you were driviD:g the unit did you experience anything unusual about the gears Y
. A. Well, the gears did jump out a couple of times, yes, sir.
Q. Could you make the roadside repairs T
A. Usually Mr. Daniels did that. I didn't do anything to
it.
Q. Did Mr. Daniels keep this truck well serviced f
A. Yes, sir. It was greased regular and the oil changed,
and filters regular.
Q. What do you mean by regularT
A. Well, every week we had that, usually, because we would
run anywhere from three to four trips a week and then we'd
have it done on the weekend, usually Saturday
page 48 ] night or Sunday morning before we went back
out on Sunday.
Q. Was that inspection made before each trip Y
A. Yes, sir, Either Mr. Daniels or myself checked the oil
before we left Hagerstown on every trip, again when we
fueled up in Harrisonburg, and usually again when we left
either Charleston or Huntington.
Q. Did anyone besides the Defendant Truck Equipment
Corporation work on this unitY
A. Not as I know of, no, sir. With the exception of the
clutch pedal that's the only thing I know we had welded in
Lewisburg.
Q. Were you present on the occasion that the engine was
very badly damaged on February 27, 1960!
A. Yes, sir, I was driving at that time.
Q. Please state to the Court and the Jury, 1n your own
words, exactly what occurred.
A. We had left Hagerstown and \vas proceeding to Charleston, and a few miles the other side of Harrisonburg we were
running along when all of a sudden it was just a big noise
and the engine blew up there. I imagine it was the rod that
went through the side of the motor. It was a hole in the side
of the motor and in the bottom of the oil pan and the oil ran
out on the highway.
That's when we drifted the truck off to the side of the road
and they took it to Harrisonburg from there.
Q. How much longer after that were you empage 49 ]
ployed by ~f r. Daniels Y
A. I was recalled -At the time I was working for Mr.
Daniels I was on furlough from Greyhound, anrl I was re-
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called and went back to work in March, or the first part of
April, I believe it was, to Greyhound.
Q. Then you were working for him from the period of
October to lVIarch- October of '59 to l\iarch of 1960, is that
right'
A. Yes, sir.
Q. \Vhen you were traveling· through Harrisonburg on
your runs from Charleston to Hagerstown, or Hagerstown to
Charleston, on your return, did you make any stops to the
Defendant Company's place of business Y
A:fr. I-Iarper: Which Defendant, if you please T
Q. The Truck Equipment Company.
A. Yes, sir, we stopped quite a few times there. And Mr.
Daniels went to have them check it or something like that.
I never interfmTed with what they were talking about or
their conversations on anything. I was just a relief driver.
Q. He handled all the business Y
A. Yes, sir, he handled all the business.
Air. Hoge: Your witness.
page 50 )

CROSS EXAlVIINATION

By lVIr. Harper :
Q. 1\fr. Berry, you testified that you made three or four
trips a week. Now, were these all for the same destination T
A. No, sir.
Q. Where did you go on these trips f
A. From Hagerstown to Charleston or Huntington. We
made runs into Parkersburg, West Virginia, Wheeling, West
Virginia, and Philadelphia and New York. We made short
strips to Baltin1ore and Washington.
· Q. How many miles of driving a week would that be, Mr.
Berry~ \Vhat was an average week?
A. Well, we drove around three thousand miles a week.
Q. Three thousand miles a week?
A. On the average.
Q. Now, Truck and Equipment Corporation is located right
in Harrisonburg?
A. Yes, sir, on this side.
Q. And on your trips to \Vest Virginia you usually came
right through there, didn't you t
A. Yes, sir.
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Q. And frequently wanted to stop in the Truck Equipment
Corporation Y

page 51 ]

A. Yes, sir.

Mr. Harper: No further questions, Your Honor.
The Witness stands aside.

*

*

*

*

*

WILEY BARHAM,
a witness called by and on behalf of the Plaintiff, being :firf:t
duly sworn, is examined and testifies, as follows :
DIRECT EXAMINATION
By Mr. Hoge:
Q. Mr. Barham, please state your name and place of
residence.
A. Wiley Barham, Lynchburg, Virginia.
Q. What is your occupation f
A. Maintenance Superintendent for a trucking firm.
Q. Maintenance Superintendent for who!
A. For a trucking firm.
Q. What's the name of the firm f
A. Yates Transfer in Altavista.
Q. What are your duties!
A. To see that all of the equipment is- And
page 52 ] help maintain it and so forth.
Q. Are you familiar with diesel engines, such
as those used by Mack 1
A. Yes, sir, I think so.
Q. How much experience have yon had in working with
these!
A. Well, since they first came on the road around 1948 or
1949, in this part of the country.
Q. You've been working constantly since that time f
A. No, not constantly. I'd say more or less. I was~ the
trucking business myself for thirteen years. and I run diesel
engines most of that time, and I worked on my own trucks.
And I've been in the maintenance field since I was around
thirteen or fourteen years old.
Q. How old are you now!
A. Forty years old.
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Q. How much experience have you had with Mack trucks!
A. Well, constantly for the last five years I've worked
on Macks, on all types of engines.
Q. You have been doing the act u a I work yourself!
page 53 )
A. Yes, sir.
Q. Frmn your experience could you tell us
what steps should be taken upon a complaint of a diesel eng·ine, such as they have in Mack trucks, smoking and losing
power!
~Ir. Barrick: Your Honor, I'd like to object to that question
and I'd like a chance to argue it out of the presence of the
Jury, sir.
The Court: All right. Ladies and Gentlemen of the Jury,
retire to your room.

JURY OUT
~Ir. Barrick: If Your Honor please, I gather that he is
qualifying this witness as an expert- intends to qualify him
as an expert in his field.
There bas been no testimony by him that he is familiar
with the particular type of engine that was in this cab at
the time it blew up, or the engine that it was replaced by. I
think there must be a The Court: He testified that he is familiar with the Mack
Diesel truck.
page 54 )
~Ir. Barrick: Yes, sir. There must be many,
many kinds of engines.
The Court: The objection is overruled on that basis. Call
the Jury.

JURY IN
~Ir. Hoge: I think I will repeat the same question, if Your
Honor please.
The Court : All right.

Q. What would be the proper steps to take regarding the
report of this particular type unit smoking and losing power!
A. Well, the first thing that should be done, that I 'vould
do, would be to check the adjustments and if found faulty
correct such adjustments. And if that didn't. stop the Sinoke
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and the loss of power, if it didn't help any, or if it helped
temporarily, I would look for the cause that - possibly the
most likely place in the case here I believe would be a faulty
cam shaft.
Q. A faulty what?
A. Cam shaft. You couldn't obtain proper adjustments,
from what I gathered here.
Q. Could you state whether or not a faulty
page 55 )
cam shaft could result in serious damage to that
unitY
A. Yes, sir.
Q. Please describe what damage would result.
A. Well, there's no end to what it could cause. You could
pick up a piece of foreign matter or something in the gear
train of the engine, and the gear train on the engine has a
gear on each individual shaft, and one depends on the other,
and you've got one primary gear to do all of the whirling
on such gears, and it could break a cam shaft there; and a
cam shaft could break a rod; it could bust a. piston; it could
bust an engine; it could break the cam shaft. There is just
no end to the damage it could do.
Q. Is smoking and loss of power something that would
affect a cam shaftY
A. Not all the time. I said, if you can't obtain correct adjustments and keep them, I would say that would be the
most likely place that would be failing. If it were only one
cylinder it could be applied to something else, I think.
Mr. Hoge: Your witness.
CROSS EXAMINATION
By Mr. Harper
Q. Mr. Barham, did you ever inspect this diesel
engine!
A. No, sir.
Q. You are making your observations from the general
descriptions of smoking and loss of power and blowing up 7
Did you ever get any more information more specific than
the engine blo,ving up, as to what caused that!
A. All that I know is what has been presented here is the
air compressor, and Mr. Burnette asked me what I thought
could cause it, and if I come up and help him define what an
engine 'vas, and what else. That was my intentions.

page 56 )
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Q. You don't know what was wrong· with this engine, do
youf
A. No n1ore than what the facts that have been presented
here in the case.
Q. Would you say that a bad air compressor was indicative
of a bad cam shaft Y
A. Well, you are going to have to stretch that word out
to where I can understand it, if you don't mind.
Q. Well, doe~:; a bad air compressor tell you that this diesel
engine has got a bad cam shaft in it!
A. No, sir.
page 57 ]
Q. Not related, is it 7
A. Well, it is related to a certain extent, yes, sir.
Q. HowY
A. By a foreign object getting into this engine from the
compressor, it could possibly cause this damage which, in my
field of experienc, if I had a faulty air compressor or an engine three or four or five or six months old, may it be furnished
by one company or another, I would go back to the people that
I bought equipment from and I think it should be adjusted.
I know that we have had it adjusted in our cases several times.
Q. So, if the faulty air compressor was adjusted you
wouldn't have any complaint, would you 7
A. Not of the air compressor, no. On this particular engine they are different from a lot of engines. The air compressor doesn't run directly off the cam shaft.
Mr. Harper: I have no further questions, Your Honor.
The witness stands aside.

*

*

*

*

*

page 58 ]

1\Ir. Hoge: Your Honor, the Plaintiff rests.
The Court: All right, Ladies and Gentleman of
the Jury, we will take a ten minute recess.
JURY OUT
1\Ir. Harper: lVIay it please the Court, the Defense would
like to 111ake a nwtion to strike the Plaintiff's evidence, on the
grounds that the Plaintiff has failed to make a case of actual
damages for breach of warranty, breach of expressed warranty.
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I believe the evidence of the Plaintiff here is that he had
six specific problems. He has a generalized complaint of
smoke and loss of power which he didn't pinpoint in any
sort of way. and I don't see any way in the world that the
Jury could base any damages on generalized complaint of
smoke and loss of power against specific complaints.
He conceded on cross examination that each of the six
complaints were recognized. I think he brought
page 59 ] these six specific c01nplaints in, except for the
clutch pedal, which was sort of a minor item, in
my opinion, and that be did not present to me.
The Court: There is no question about that. The Plaintiff
has testified, as far as the terms of the warranty, as I recall,
are to replace defective parts.
Mr. Hoge: Yes, sir.
Mr. Harper: Let me have it clear, Your Honor, that con..
trary to the pleadings, this major breakdown did not occur
within three months.
The Court: Well, it's clear that the major breakdown the breakdown did not occur. The only question in my mind is
whether there is sufficient evidence from which the Jury
might inf·er that the defect existed within the three months
and was reported but was not corrected.
Mr. Harper: May it please the Court, I think I've got
some law on that.
The Court: All right, let's hear it.
page 60 ]
Mr. Harper : If you will look at the terms of
the warranty, Your Honor, the warranty speaks of effecting
the repairs, providing the remedy at the time Truck is presented with the defect.
The general warranty provides ninety days and four thousand miles. Part A of the supplemental warranty provides
ninety days and twenty-five thousand miles; part B one year
a hundred thousand miles on a very restricted basis.
And they all speak from the time of the delivery of the
vehicle to the Plaintiff's - or rather, to the Defendant for
repairs.
I think the case of Ford Motor Company versus Switeler·,
140 Virg·inia 383, is just on all fours as this. A ninety-day
limitation and the Plaintiff just declined to let the Ford
Motor Company repaint his Lincoln and insisted on through
the period that they give him a new body, and the Court
was pretty specific in saying that they just
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page 61 )

wouldn't pass the warranty period.
l\ir. Harper: Defects could turn up in these
vehicles at hvo hundred thousand miles, Judge. It could be
an inherent 'veakness. Some part of that vehicle is going to
give way first. I don't think l\fack Trucks or any manufacturer
would want all of it to stay together forever.
They are talking about- They are referring to the defect
found and presented to Mack Trucks - or the Truck Equipment Corporation.
The Court : The only question in my mind is whether there
is sufficient evidence on which the Jury could infer that the
difficulty with the truck which caused its- the defect in the
truck caused its final distintegration was existing on December 3rd when the truck was first brought back.
I think it would be proper to construe that bringing the
truck back there for these defects to be corrected on that date
as of delivery - as I understand the warranty, it
page 62 ) can be delivered either to the seller or the manufacturer.
I am somewhat inclined to believe that the motion should
be sustained, but I don't sustain motions if I think there
is any chance that there is sufficient evidence to sustain
a verdict.
The case can be fully tried and if there is a verdict for the
Defendant then that's the end of it; and if there is a verdict
for the Plaintiff and I am still of the opinion that the motion
should have been sustained, I can set aside the verdict so
that the matter is ready to go to the Court of Appeals in one
jump.
I think it's a bad thing to sustain motions unless I am
absolutely certain that the motion ought to be sustained.
I overrule your motion.
Mr. Harper: We respectfully except, Your Honor.
The Court : Yes, sir. All right, call the Jury.
ROBERT PLECKER,
a witness called by and on behalf of the Defendants, being
first duly sworn, is examined and testifies, as follows:
DIRECT EXAMINATION
page 63 )

By l\{r. Harper
.Q. Mr. Plecker, will you state for the Court
and for the Jury your nanw and audre~s, plea~e, sirY
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A. I am Robert Plecker. I live at Penn Laird, Virginia,
near Harrisonburg.
Q. What is your occupation, Mr. Plecker7
A. I manage Truck and Equipment Corporation in Harrison burg·, Virginia.
Q. What is Truck and Equipment Corporations business!
A. We are the Mack distributor in Harrisonburg.
Q. Is that what is generally understood as a dealer Y
A. Yes.
Q. How many salesmen do you have 7
A. I am the only one, the only salesman at this time.
Q. Did you sell the particular truck in question here to
Mr. Daniels 7
A. Yes, I did.
Q. Yon personally sold it to him Y
A. Yes, sir.
Q. Now, the conditional sales agreement that has been in
discussion here, dated September 29, 1959, I believe. It's in
the record here. Did Daniels sign it and did you sign it on
behalf of Truck and Equipment Corporation Y
page 64 )
A. Yes, I did.
Q. Did you deliver the truck to him the same
day the conditional sales agreement was signed 7
A. I'm not positive of that. The sales agreement I believe
was signed on September 30th and the bill of sale was on
September 30th. I believe that's right.
Q. September 30th, rather than the 29th T
A. That's correct.
Q. Now, did Mr. Daniels have some trouble with the truck!
A. Yes, he did.
Q. We have heard here an enumeration of the troubles.
Do you know of any trouble with this truck - Did he have
trouble with the drive shaft T
A. Yes, he did.
Q. What happened in that connection f
A. As far as I know it became loosened in some manner.
I had a conversation with J\tir. Daniels and he said it drQpped
to the ground. dropped in the highway. As far as I know
that's true. I have no reason to disbelieve him.
Q. And the Truck and Equipment Corporation paid the
cost of repairing the drive shaft in Harrisonburg.
A. Yes, sir, as far as I kno,v.
Q. When he brought it thereY
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A. Yes, sir.
Q. What's the story on the clutch trouble that
he had? What did Truck and Equipment Corporation do about that, the clutch pedal f
A. This also came to me - I'm not sure whether it came
to· me from a service manag·er, or whether Mr. Daniels made
it himself, but I knew about the clutch pedal breaking off,
but where I got the information I don't know. Some of those
detailsQ. Did you get a clutch pedal for him Y
A. Yes, we did.
Q. Did you ever put it on his truck T
A. No, we did not.
Q. Whyf
A. They saw no cause for putting· it on there. It was just
a n1atter of welding the other one. This is the story I got
from my service manager, and I thought he was fully competent to do it.
Q. Did Mr. Daniels make any complaints to you about
repairs or attempted repairs on the truck that weren't satisfactory to him¥
A. No, sir, I considered Mr. Daniels a good customer. I had
no complaints whatsoever to this day.
Q. Did he have any complaints to make about constant loss
of powerT
A. No, sir. Those complaints would come to the
page 66 ) service manager. He did make those complaints
but it didn't come directly to me.
Q. But nothing specific f He made no complaints to you f
A. No, sir.
Q. Did the Truck and Equipment Corporation apply to
~{ack Trucks to get a warranty or a policy reimbursement on
all of the repairs?
.A. Yes, they did.
Q. You have got it here this morning?
A. Yes, sir.
Q. Did you secure reimbursement for Daniels Y In other
words, did Daniels pay anything for having the clutch - Excuse me, you didn't repair that - the injector repaired, or
did Mack Trucks pay for itT
A. I can't answer that. The injector tips is something
that drivers are constantly complaining about, the lack of
power and that they can't keep up with the rest of the trucks
on the road. Those arc constant gripes of drivers coming

page 65 )
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in to our place of business, that they don't have enough power
to keep up with the rest of the equipment running up and
down the road. "Some of them are legitimate and you have to
look into the situation, each and every situation separately
to judge them.
Q. Do you recall in this particular instance
page 67 ] whether Mack Trucks made a policy adjustment
for repairs to the injector Y
A. I am not sure whether Mack did it or whether. we did
it personally at our place, whether we made the adjustment.
Some of those things we have made t~e adjustment ourselves.
Q. One or the other of you did, though Y
A. Yes.
Q. It was at no cost to Mr. Daniels?
A. As far as I know it was not.
Q. How about the air compressor!
A. That was replaced, but no charge to Mr. Daniels.
Q. How about the exhaust valve work Y
A. As far as I know that was also replaced at no charge
to Mr. Daniels.
Q. Now, do you have a shop order there covering a connecting rod breakage Y
A. I am not sure whether it is described as such. I have
a repair order replacing the engine, short block assembly.
Q. I show you a repair order which has been introduced
by the Plaintiff.
A. This is the repair order that the truck was brought in
on. The actual work was set up on this.
Q. This is the repair order on which the truck
page 68 ] was brought to your shop Y
A. Right.
~Ir. Harper: May it please the Court, we would like to
introduce this as Defendant's Exhibit B.
The Court: It 'vill be admitted.

Reporter's Note: Said work order now received in evidence
and marked and filed Defenda.nt's Exhibit B.
Q. Mr. Plecker, is this a shop order form from your ~hopf

.A. Yes, sir.
Q. What do you think this covers, what job Y
A. This covers the blow up that has been described.
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Q. You think this is the blow up and the major repair job
that Daniels described earlier 1
A. Yes, sir.
Q. Now, what is the date on this ticket?
A. February 27, 1960.
Q. And will you show the mileage, or tell the Jury what
mileage is shown on this ticket Y
A. 51,372 miles.
Q. Mr. Plecker, what did your mechanic find
page 69 }
wrong with the truck that blew up, as Mr. Daniels
described it, or what was the report to you!
A. Son1ething happened to one of the rods that came
through tlw side of the block and he had a bolt broken that
released the rod.
Q. Is this what is cmnnwnly called the connecting rod f
A. Yes, sir.
Q. And it connects the piston to the crankshaft f
A. Yes.
Q. And it broke off and came through the blockY Is that
correct?
A. Yes. I am not positive wh~ther it broke off,,., but it
came loose and came through the s1de of the block.
Q. What adjustment - Or, what was the cost of those
repairs!
A. It would be $2,546.31.
Q. And what adjustment did Mack Trucks make on the
truck first f
A. It was in the neighboorhood of #1,200.00 for the customer to pay.
Q. Would that be approximately half of the
page 70 }
total!
A. Yes, sir.
Q. Is that based on a hundred thousand miles Y
A. Yes, sir.
Q. Is the ratio fifty-one thousand to a hundred thousand?
A. Yes.
Q. Did you have any complaint from lVIr. Daniels about
the amount of the charge!
A. No, sir.
Q. Did - When you saw the atnount of the adjustment
that ltlack Truck was inclined to make on it, what did you
do?
A. I made an appeal to lVIack Trucks in Mr. Daniels' behalf to give him more credit.
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Q. What was the reason for this Y
A. Under the circumstances I thought he was due more
credit.
Q. Did you feel it was a legal requirement?
A. Mack computed these adjustments in Richmond and in
Plainfield, New .Jersey. And we are next to the customer and
we have to deal with him and we like to satisfy our
page 71 } customer.
And I thought in his behalf I - He was due
more credit under the circumstances.
Q. Do you call this a policy adjustment T
A. That's correct.
Q. And what adjustment did you get the second time you
asked Mack to make corrections Y
A. His part was $649.31.
Q. And he had fifty -one thousand miles on the truck, I
believe, at that point. Now, how did the $649.31 that he was
charged computed, Mr. Plecker?
A. That was done by Mack Trucks. I have a breakdown
here if you would like to have it.
Q. No. How was the ratio determined Y
A. Would you like it from the statement Y
A. No, that's all right. I '11 withdraw that question.
Q. Did you send Mr. Daniels a bill covering the six hundred and forty-nine dollars Y
A. Yes, sir.
Q. Did you have any complaint from him.Y
A. No, sir.
Q. Was he in your shop after the bill was sent to
page 72 } him f
A. Yes, sir.
Q. Did he ever pay that six hundred and forty-nine dollars Y
A. No, sir, not completely.
Q. Did he have a running account with you!
A. Yes, sir.
Q. Mr. Plecker, how long had he been doing business with
youY
A. Our statement book shows that he was - opened an
account in our shop sometime in 1958.
Q. Do you have an account in his name Y
A. Yes, sir.
Q. Do you have it there Y
A. Yes, sir.
Q. Is this sheet from your ledger card T
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A. Yes, it is. It's my ledger card.
Q. You took it out and brought it down here today!
A. Yes, I did.
Mr. Harper: May it please the Court, I would like to
introduce this.
The Court: It will be admitted.
1\{r. Harper: Your Honor, we might ask to
page 73 )
withdraw it after the case is over and get a photo
copy of it.
The Court : All right, sir.
Reporter's Note: Ledger sheet now marked and filed Defendant's Ea;kibit 0.

Q. That ledger card shows entires in Mr. Daniels' name
commencing in 1958 Y
A. Yes, sir, I believe that's correct.
Q. Is the balance shown at the bottom of that card the
balance that Mr. Daniels' account was!
A. Yes, sir.
Q. $384.83!
A. $382. I believe.
Q. And that's the amount that is presently unpaid on his
account at your company!
A. Yes, sir.
Q. Now, did you have Mr. Daniels complain to you, or was
it reported to you by any of your employees that he was
quite- was complaining of difficulties or problems of defects
in the truck after March, 1960, when you replaced the block
in the truckt
A. No, sir.
Q. You heard no complaint!
page 74 )
A. No, sir.
Q. Now, the truck went out of Mr. Daniels possession You l1eard lVIr. Daniels testify that he didn't know exactly
how many miles the truck had on it by June of 1960!
A. Yes, sir.
Q. Do you huve a repair order in your file there showing
the truck was in your shop in June of 1960?
A. I do. I have July 7, 1960.
~{r. Harper: If The Court please, I would like to introduce
this.
The Court: It will be admitted.
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Reporter's Note: Repair order now marked and filed Defendant's Exhibit D.

Q.
A.
Q.
A.
. Q.
A.

Who does this ticket show brought a truck in to you 7
E. D. Daniels.
And what is the mileage shown on this ticket!
95,411 miles .
95,411 miles Y
Yes, sir.
Q. July 7, 1960. Mr .. Plecker, you heard Mr.
page 75 ) Daniels testify that that truck acted from March
·
of: 1960 on until September of 1960 in just th~
same manner as it had 'Qefore with the old engine in it. Did
you hear that testpnonyY
A. Yes, sir. .
.
Q. Did you hear him complain at any time, from March
up,til September of 1960, to you or anyone of your employees
of defects with the truck?
A. No, sir. I might state, I didn't see Mr .. Daniels each
and every time he came into the shop. I wasn't always present.
Q. Did any of your employees report a ·,complaint to you Y
A. No, they did not:
Q. Now, you heard him tell about continuing to have this
trouble. Where is the tractor right now, Mr. Plecker:f
A. It's rlnining in Harrisonburg.
Q. Running from Harrisonburg?
· A. Yes, sir.
Q. How many miles does it have on itT .
· ..r
A. I'm not positive, but I··think it is around
page 76 ) 275,000~ · · ·
Q. A Hittle better than .a quarter of a million
miles. Has the engine been out of it since!
A. No, sir, not to my knowledge.
Q. And this is the engine that was replaced at 51,000 miles 7
A. Yes.
Q. And this is the engine that he testified acted the ~arne
way after replacement as before 7
A. Yes, sir.
}Jir. Harper: Your witness.
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CROSS EXAJ\tiiNATION

By Mr. Hoge
Q. Mr. Plecker, I believe you testified about the date of the
conditional sales contract. Could you give us the delivery
date of the unit to Mr. Daniels Y
A. Not the exact delivery date. I couldn't say whether he
picked it up on that day or several days later. I couldn't
say exactly. I have no reason to believe that he didn't pick
it up that day since he didn't live there, although I am not
positive.
Q. I believe that you said that the complaints were not
made to you, but were made to your service men.
page 77 } Is that correct!
A. I believe that's correct. I don't believe he
came to me with any of his complaints.
Q. You don't think he came to you with any of them!
A. No, sir.
Q. But you do know that he did go to the people employed
by you, service personnel Y
A. That's the shop foreman's duty.
Q. He would be the natural one at your place of busines
to report grievances, is that correct Y
A. Yes, sir.
Q. Did you know anything about this reported smoking and
loss of power t
A. Yes, I read the repair orders, when trucks come in for
repairs.
Q. Are you acquainted with the mechanics of the Mack
engine, or the engine similar to this request Y
A. Yes, I am not too deeply, but I am familiar with it.
Q. Do you agree that smoking and loss of power could
be a sympton of· a defective cam shaft f
A. No, sir, I do not.
Q. How much mechanical experience have you had in repairing trucks Y
page 78 ]
A. Just basic. It's not deep. I stated that.
But I have talked this over with people that know.
Q. Have you had any actual experience in the repairing of
these things, major repairs!
A. Yes. I'm around it every day.
Q. Have you your~elf worked of these things T
A. No, sir, I haven't.
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Q. Well, of your own knowledge could you deny that this
is a sympton, smoking and loss of power, of a defectiv~. cam
shaft?
·
·
A. From what I understand about Diesel engines, this
type of Diesel engine, I would say it does not have anything
to do with it. I could be wrong, but my opinion would be that
it does not have anything to do with it.
Q. You could be wrong you say?
A. Yes, sir.
Q. Mr. Plecker, in the trucking industry a Mack truck is
regarded as a right rugged piece of equipment, is it notl · ·
A. Yes, sir. ·:
Q. Could you say that anything about this mileage that
has been testified to is excessive or anything of. that kind Y
. A .. I don't quite understand your question.
Q. I mean, there has been so much build ·up
page 79 ] about the fact that at a certain point it was
ninety thousand miles. I believe that was the
summer. Would you say that was excessive mileage for a
Mack truck¥
A. No, sir. No, sir.
· Q..Would you say that it frequently happens that an· engine
will blow up at fifty-one thousand miles!
A. It's not frequent, no.
Q. Have you ever had it happen to any truck at that
mileage!
·
· A.· Yes, sir, but not exactly like that. You see, blow up
could mean quite a few different things.
Q~ ·Now, when this unit was replaced, I believe you stated
you thought Daniels should have more credit, than Mack was
first willing to allow. Could you tell us why you thought soT
· A. That was a sizable bill, in my opinion, for a customer
to have to pay when a truck is that new.
Q. An unusual bill when a truck is that new, is it notT
A. Yes, I'd say so. We are speaking of the total bill T
Q. Yes, sir. Now, I'd like to question you a minute about
Defendant's Exhibit C. This, I believe you testified, is a
ledger sheet of Mr. Daniels. 'Starting in October of 1958 page 80 ]

Mr. Harper: What's the closing date on that
ledger sheet Y
Mr. Hoge: January 31. 1961.
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Q. How much money did he owe you at that point!
A. $382.33.
Q. Will you tell us what the zero is over there in the balance
columnY
·A. That was marked off as a bad debt, or it was taken from
the books.
Q. Do you know just what did happen 7
A. Do I know what happened!
Q. Yes, sir.
A. I am not sure how it was handled on the ledger, as far
as the book work is concerned, but it was marked off as a
bad debt.
Q. Isn't it a matter of fact that Mr. Daniels had credit
coming that you gave him for the balance of that!
A. Absolutely not.
Q. Now, I believe you've testified that the unit is now
running in Harrisonburg, is that correct Y
A. Yes, sir.
Q. Who owns it at the present?
A. I am one of the stockholders of it.
Q. Would you tell us the name of the companyT
A. North and South Lines.
Q. Freight hauling, or something!
page 81 )
A. Yes, sir.
Q. And you are one of the stockholders T
A. Yes, sir.
Q. How many stockholders are there t
A. Two
Q. How much of the stock do you own 7
A. Fifty percent.
Q. The same stockholders that are in Truck and Equipm~nt
Corporation f
A. Yes, sir.

RE-DIRECT EXAl\iiNATION
By

~Ir.

Harper

Q. Mr. Plecker, this 1·epair bill of February 27, 1960, your

Exhibit B, is that a repair l>ill or a towing bill T
A. Well, this repair bill will not hold all of the information
that is required on a major overhaul such as that, so this
was written and then additional copies were made up. This
was actually, you might say, a tow bill, in that respect. It
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takes quite a bit of parts and it does not have room to list
them all.
Q. Did you do any further work on that dateY I'll ask you
this: I show you a repair order dated February 27, 1960,
listing a number of items. Would you state whether the work
was done on that date or prior to that, or whatY
page 82 )
A. No, sir, I could not.
Q. Do you have a copy of that Y
A. Yes, I think so.
Q. You qon't know what period that covers!
A. I don't know when .the truck came in and whether it
was out the same day I do not know.
Q. That's the same day that it was towed in, isn't it!
A. Oh, yes. I'm not- No, I hadn't given that any thought
because I don't know.
Mr. Hoge : No further questions.
Mr. Harper: I have no further questions, sir.
The Witness stands aside.
EUGENE KAUFMAN,
a witness called by and on behalf of ·the Defendants, being
first duly sworn, is examined and testifies, as follows :
DIRECT EXAMINATION
'

By Mr. Harper
Q. Mr. Kaufman, will you state your name and address,
please?
A. Eugene Kaufman, Weyers Cave, Virginia.
Q. Mr. Kaufman, what was your occupation in
page 83 )
1959 and 1960 Y
A. Service Manager for the Truck and Equipment Corporation.
Q. All of 1959 and all of 1960 Y
A. Yes, sir.
. Q. Are you the person to whom Mr. Daniels would pring
his truck when he would come in for repairs 7
A. That's right.
Q. Do you know Mr. Daniels Y
A. Oh, yes.
Q. Did you have occasion to make a list of complaints ~f r
Daniels had there for his truckT
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.A. Yes, sir.
Q. Did you make that list that I an1 about to introduce in
evidence at the time of the complaint, during the period the
complaints were made¥
A. No . .After he had two or three complaints, three or four,
or whatever, it became obvious that he was having a little
more trouble than usual with a new truck, and that's when
I sat down and listed the complaints so that we would have
some record of it.
Q. You made the list of con1plaints during this period of
tin1e, thoughT
.A. Yes.
page 84 )

Mr. Harper: May it please the Court, I move
that this be admitted in evidence and marked
Defendant's Exhibit E.
The Court: It will be admitted.
Reporter's Note : Said list now marked and filed Defendant's Exhibit E.

Q. I hand you this document marked Defendant's Exhibit
D. I understand that you made this list during the time that
Mr. Daniels was having troubles with his truck. Is that right!
A. That's right.
Q. Would you be able to say about when Y
A. Well, the latter part of '59 or early '60. I couldn't
specify the day.
Q. Latter part of '59 or early part of '60, the best you
recall!
A. Yes. It was over this period of time.
Q. Would you show the jury and the Court what troubleA
are listed on there and what mileage at which they were
noted!
A. Well, he had injector trouble at 21,000 miles, as listed
on this piece of paper; clutch pedal broke off at 20,000 miles;
air compressor pumped oil at 29,000 miles; exhaust valve
broke at 36,000 miles; drive shaft broke at 3,769 miles; and
the connecting rod went through the side of the
page 85 ) engine at approximately 51,372 miles.
Q. Now, these six problems, ho"r many of those
did ~Ir. Daniels bring to you for repair! Did you repair the
clutch pedal T
A. He brought everything to us except the clutch. He re-
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paired that himself, or had it repaired out on the road somewhere.
Q. Did you order a clutch for him T
A. After he had it repaired he stopped and told me about
it and, of course, he nor I neither one were sure of the repair
job. It was welded. So we ordered a new clutch pedal for
him and then when it come in he never did stop and have
it put on, said the other one was doing all right.
Q. He said that was all rightf
A. Yes, sir.
Q. You talked to him about putting the new one on f
A. Oh, yes.
Q. He declined to put it on? He declined to put the new
clutch on Y
A. He said the .other one was doing all right.
Q. Now, you repaired the broken exhaust valve 7
A. Oh, yeah.
Q. Was Mr. Daniels charged for that!
A. He was charged with it, but then he was later credited
with it.
Q. He received credit by credit memorandum T
page 86 ]
A. It's our policy to charge a customer for
whatever we do on his truck and then file for
warranty with Mack Trucks and they usually credit to us and
then we in turn issue credit to the customer.
Q. How about the air compressor Y
A. The air compressor was Q. Did you repair that Y
A. We replaced it.
Q. You replaced itT
A. Uh huh.
Q. Was it handled the same way with regard to the warranty!
A. Handled the same way, only through Bendix-W eatinghouse, the manufacturer of the compressor.
Q. It resulted in no cost to Mr. Daniels!
A. Right.
Q. Is the same true of the connecting rod, the injector
trouble!
A. That's right.
Q. Now, I save the connecting rod for last. You heard the
difficulty with the truck which was described as a blow up
here today?
A. Yes.
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Q. "\Vould you tell the Court and the Jury about that, from
your standpoint; when you received the call and
page 87 ) 'vhat you found when you investigated Y
A. Well, we had the truck towed in to our shop.
Q. Did you get a call from Mr. Daniels telling you the
trouble he had had with the truck?
A. I don't remember specifically that he called me or not.
Q. But you initiated the towing of the truck to your shopf
A. That's right.
Q. All right, go ahead, sir .
.A. It was very obvious that something from inside the
engine had come out. There was a hole in the side of the
block as large as that piece of paper. It punched a hole
in the bottom of the oil pan and the oil run out.
Q. Whatever it was it punched a hold in the bottom of the
oil panY
A. Yeah.
Q. Was there any other visible evidence of damage to the
engine!
A. No.
Q. Just a hole in the bottom of the oil pan Y
A. There was a hole in the bottom of the oil pan and in the
side of the block.
Q. There was a hole in the blockY
A.. Yes.
page 88 )
Q. All right, sir. Did you investigate this
blockY
A. From that it was very obvious that it would have to
have a short block assembly, which is what we done, put a
short block assembly in.
Q. Did you investigate to determine what had caused this Y
A. The connecting road had broke or either the bolt had
broke, letting the rod come loose, or the rod itself had broke.
It was so mangled up it was hard to tell which had broken
first. But anyway, it was related right with the connecting rod
itself.
Q. You could see where the problem was f
A. That's right.
Q. There was no question about what the problem was f
A. Oh, no doubt whatsoever, no.
Q. The bolt at which end are you talking about f
~·\. On the crankshaft end.
Q. On the crankshaft end f
A. Yeah.
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Q. And either the bolt had brokenA. ·There are two that hold the rod to the crankshaft.
Q. And one of them was broken Y
page 89 )
A. One of them was broke, but you couldn't
tell whether the rod had broke first causing the
bolt to pull in two, or whether the bolt had broke first letting
the rod come loose and breaking.
Q. How long have you been working on Mack Diesel
engines!
A. About seven years.
·Q. Seven years?
A. Yeah.
Q. And how long on engines in general!
A. Oh, twenty years, or something like that.
Q. Who did you work for before you worked for Truck and
Equipment Corporation Y
A. I worked for Diehl Motors, Chevrolet.
·Q. Is there any connection at all between a cam shaft and
this broken connecting rod Y
A.. None whatsoever.
Q. Was there anything wrong with the cam shafts of this
engine when you disassembled itT
A. It was broken too, but this connecting rod hit the cam
shaft and broke it.
Q. Did you participate in disassembling it f
A. Yes.
Q.. ·And the connecting rod had b r o k e n the cam
shaft!
page 90 ]
A. That's right.
Q. We are talking about these six difficulties
he has had. Was any one of them ever -returned· to your shop
a second time?
A.··No.
: Q.. w.ere they all repaired the first time when they were
brought to your attention 7
A. Except the injectors, now. The injector is similar to a
sp~rk plug, you might say, on automobiles, and there is pretty
high maintenance on that. And at a later date it was brought
back. The injectors were adjusted again, possibly more than
once.
Injectors are a maintenance item and even here at 21,000
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Iuiles it should have be~n a maintenance item, but I am sure
we did it anyhow.
Q. Injector work is similar to replacing a spark plug?
A. That's right.
Q. In a gasoline engine!
A. Thats right. They serve the same purpose as a spark
plug does in a gasoline engine, the same purpose in a Diesel
Q. Well, other than these things written down here, did
Mr. Daniels make any complaint to you about any other defects in his truck Y
page 91 )
A. Not to my knowledge, no.
Q. Are you pretty sure T
A. I am sure of it.
Q. How sure are you?
•
A. Well, he always - I mean, he made no complaints of
anything breaking down, or anything of that nature. These
are breakdowns here, or roughly so, parts replaced. He always complained of it not having enough power. But that's
a common complaint. You hear that from ninety-~ine out of
a hundred on that.
Q. Was this before and after replacement of the engine?
A. Yeah.
Q. ~Ir. Kaufman, where do you work nowf
A. For Hartman Motor Sales.
Q. Is that connected with Truck and Equipment Corporation T
A. No.
Q. Do you have any interest in Truck and Equipment
Corporation 7
A. No.
Q. Have you got any reason not to answer these questions
here truthfully T
A. None whatsoever.
Q. Mr. J{aufmau, I've got one more question
page 92 ) here. Why do so many people, so many drivers,
complain about the loss of power, the lack of
pep!

A. I don't know. I think the same thing holds true with
everybodyJ\~Ir.

Burnette: If Your Honor please, we objectTire Court: Objection sustained.
~Ir. Harper: No further questions.
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CROSS EXAMINATION
By Mr. Hoge
Q. Mr. Kaufman, when did you leave the Truck and Equipment Corporation¥
A. In June of last year.
Q. Where are you working now Y
A. Hartman Motor Sales.
Q. WhatY
A. Hartman Motor Sales.
Q. What kind of equipment do they have t
A. Sell trucks, !{enworth and GMC trucks.
Q. Now, I believe you testified that Mr. Daniels had more
trouble than usual with his truck, his tractor, and you therefore prepared this list of complaints.
Now, how many times is ~Ir. Daniels listed on that list,
shown on that list Y
A. How many times is he shown on this list f
page 93 ]
Q. Yes.
A. Six times.
Q. Are you reading from the same place Y
A. I'm r.eading right here.
Q. How many other names are listed on that list Y Would
.
you count them for us, please Y
A. One, two, three, four, five, six, seven, eight, nine, ten,
eleven, twelve. Twelve names.
Q. All right. Did you list all of the complaints made by
Mr. Daniels?
A. Yes, sir.
Q. Have you got anything there about the smoking!
A~ No, sir. I testified before that you get so many complaints about that that you more or less let that go ·in one
ear and out the other.
Q. Do you have this entry shown on Plaintiff's Exhibit
No. 1 listed on your list there, excessive smoking and loss
of powerY
A. Might I explain what this list is for!
Q. Yes, sir, I'd like to know.
A. With Mack Trucks it's the policy on any warranty
work to file a post card with my instructions and each time
I file a post card I make a note of it on here, so that I will
have a record of it.
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And that's what this is for. Any maintenance
page 94 ) i tmus wouldn 't be on here.
Q. But you did not list any A. You just don't list these jobs and oil changes Q. Loss of power is a maintenance job, isn't itT
A. That's right, it is.
Q. It is?
A. Yes.
Q. Going back to the record. What does that record show
now as on the unit at the time the clutch pedal broke Y
A. Two thousand miles.- I'm sorry, it's 20,000 miles.
Q. What does it show on the same day when the propeller
shaft dropped off? What mileage is shown on the same day!
A. Three thousand seven hundred and sixty-nine.
Q. Seventeen thousand miles less. Did I understand you to
testify that the main thing that you were concerned about
the complaints he was making-was the breakdowns.
A. Breakdown, one of the items, yes.
Q. With this type of operation could you give us an estimated average of driving, per mile driven by Mack units
engaged in the same operations?
A. The average miles driven?
page 95 ]
Q. Yes, sir.
Mr. Harper: If Your Honor please, I don't believe there
is any basis in the record for this at all.
Mr. Burnette: May it please the Court, I think that it has
been implied that this 1nileage was excessive, or something,
because the Defendant keeps coming back to it. I want to
establish whether or not the operation of this truck was anything unusual or different from the average truck driver.
The Court: Mr. Plecker has already testified to it, but if you
·
'vish to ask this witness, go ahead.
Ask the witness whether it was excessive or not.
Q. '\Vas the mileage that 'vas shown on this truck excessive
for Mack trucks and this type of vehicle?
A. No.
Q. That's all, sir.

The Witness Stands Aside.
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page 96 J

S. C. RUTHERFORD,
a witness called by and on behalf of the Defendant, being first duly sworn, is examined and testifies,
as follows:
DIRECT EXAMINATION
By Mr. Harper
.. Q. Mr. Rutherford, would you state your name and address, 'please 1
A. S. C. Rutherford, 1321 Wembley 1Drive, Richmond,
Virginia.
Q. What is your occupation, Mr. Rutherford Y
A. Office Manager of Mack Trucks, Richmond.
Q. And as such what are your duties, what are you charged
with there 1 · ·
A. Oh, administrative duties, in charge of the office, all
the records, bookkeeping, accounting.
Q. Does the Credit Department and the Accounting Department fall under your bailiwick 1
A .. Yes...
Q. As such are you custodian of the file of trucks sold
through this Richmond branch of Mack trucks f
A. Yes.
Q. Now, Mr. Rutherford, you heard Mr. Daniels
page. 97 J sit there wher~ you are today and tell the Court
and the Jury that he had registered complaints
with you about the defects in his truck. Now, you look at
them and tell us whether that is true or not.
A. I recall no conversation with Mr. Daniels in regards to
mechanical defects in his truck.
Q. Did. he make any complaint about it at all, as far as
you can recall Y
· A. I recall no complaints from the mechanical end.
Q. Answer Mr. Hoge's questions, please, Mr. Rutherford.
CROSS EXAMINATION
By Mr. Hoge
Q. Your job in Richmond consists more or less of keeping
records of sales and things of that kind 1 ... ,.
A. That's right, sir.
Q. It has nothing to do with servicing or anything of that
kindY
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8. 0. Rutherford
A. No, sir.
Q. A person wouldn't make a complaint to you, would he 7
.A. If there were a complaint made I would refer
page 98 ) it back to Truck and Equipment Corporation
'vho sold the truck.
Q. You would have told them it was their problem and
not yours, is that right f
A. That's right.
Q. That's all.
Mr. Harper: I have one question in rebuttal, Your Honor.
The Court : .All right.
RE-DIRECT EXAMINATION
By ~Ir. Harper
Q. In connection with your supervision in the Accounting
Department work did you get in contact with Mr. Daniels
at any timet
A. In regards to the collection.on the truck.
Q. How many times did you see him during the summer
of 19607
A. In the summer of '60 Q. This is the summer after he bought the truck.
A. I seem to remember seeing him three or four times in
our shop.
Q. He was in your office three of four times Y
.A. Well, I don't know whether he came in the
page 99 ) office or not.
Q. Well I mean in the shop.
A. In the shop.
Q. And he talked to you on 1nost of these occasions?
A. Yes.
Q. Did he mention troubles with the truck?
A. If he did it was just nothing specific. Most of the time
I talked to Mr. Daniels in connection with his collection, hi~
payment on his account.
~Ir

Harper : No further questions.

The Witness Stands Aside.
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Wiley Barham
Mr. Harper: That's the Defendant's case, Your Honor.
The Court: Any rebuttal, Mr. HogeY
Mr. Hoge: I believe I will put a witness back on the stand
for one question, Your Honor.
The Court : All right.
page 100 }

WILEY BARHAM,
recalled as a rebuttal witness, being first duly
sworn, is examined and testifies, as follows :
DIRECT EXAMINATION
By Mr. Hoge
Q. Mr. Barham, you heard the testimony about the nature
of this damage when this· motor burst. After a thing of that
kind occurs could it be detertnined whether the cam shaft
or the connecting· rod did the damag·e first Y
A. No, sir, I don't think so. I think the. man has got a right
to his own. opiniqn, but I don't think he can de:finitely define
what caused it first.
·
Q. That's all.
CROSS EXAMINATION
By Mr. Harper
Q. Mr. Barham, did you ever see this engine YI believe you
testified you did not.
A. No, sir, I did not.
Q. And you don't know what its condition was, really,
do youY..
.
A. What I am basing my opinion is Mr. Kaufman's description of what parts were damaged, and I don't think
that anybody can absolutely be sure of what happened first.
I think everybody is entitled to his own opinion and if I had
seen the engine I might have agreed he was abpage 101 ] solutely right, but I don't think.
Q. Without finding out the full facts didn't
you state a dogmatic opinion that you couldn't tell which
was which Y Now, I ask you this, if the connecting rod went
flying off in one direction and in the direction of flight it hit
the cam shaft and went through it and then went through the
block, which would you say broke first Y
A. If you want to get into technicalities, how far up from
the bottom of the engine was the hole in the blockY
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Q. Well, that's what you don't know either, and you gave
a very dogmatic opinion that you could tell exactly which
'vas which. That's all.
The Witness Stands Aside.
The Court : Is that all, Gentlemen 7
Mr. Hoge: No further evidence, Your Honor.
Mr. Harper : Yes, sir.
The Court: All right. Ladies and Gentlemen of the Jury,
we will adjourn until 2 :30. I'll ask counsel to remain and
see if we can settle instructions at this time. Come back
at 2:30.
page 102 ]
The Court: Plaintiff's instructions :first.
~Ir. Barrick: Your Honor, instruction No. 1,
as I recall the evidence, everything· done was within the 90day period, and was taken care of by the Defendant without
any cost to the Plaintiff.
The Court: No. 1 correctly states the law. The question,
Gentlmnen, is this, sll:uply this, that as far as - The 90-day
period expired in January, didn't it?
Mr. Burnette: Yes, sir.
The Court: Early January!
Mr. Burnette: Yes, sir.
The Court: Now, if the two occasions here referred to of
December 3rd, which was within the ninety days; December
27th, which was after the 25,000 miles, as I recall. So isn't
the sole question, whether the final breakdown of the truck
was due to defects of - some defect within the warranty,
which existed when the truck was delivered to the Plaintiff
on December 3rd, and which was not corrected and still
existed on February 27th? Isn't that substantially all the
issue we have got?
page 103 ) JYir. Harper: Yes, sir.
The Court: Well, the instructions don't say
anything about that on either side.
Mr. Barrick: vVe would be glad to attempt to prepare one,
Your Honor.
The Court: That wasn't the question, Gentlemen. The question is simply this - whether there was a defect.
J\tfr. Hoge: Your Honor, I think it was a little more than
whether the defect was there, because I think that under the
evidence here it's unquestionable that there was a structural
metal weakness in the connecting rod.
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Some part of every vehicle is going to give way first.
The Court: Absolutely. But the question here is whether
when he took it to them on December 3rd and asked them to
fix it - There was conflict as to whether that was in the nature
of a request for fulfilling the warranty.
Mr. Harper: But it has to be a fairly clear defect, one that
can reasonably be discovered.
The Court: Well, if he takes it in there and he says that
something is wrong with the engine and wants
page 104 ] you to fix it, which is substantially what he says,
and they do what they think is proper. Now, if
they don't .diagnose the defect and the defect continues, and
then later he has further trouble with it, I think he has presented it within the ninety days. That's the only ground, it
seems to me, on which the Plaintiff can properly recover in
this case.
Mr. Harper : It seems to me that he has got to be a little
more specific about the complaint.
The Court: Well, I am inclined to think you are right and
that's where I think the evidence is probably insufficient, and
the motion to strike ought to have been sustained. But that's
the only basis on which I could see that the Jury could find
for the Plaintiff in this case.
Mr. Harper: In the Ford 1\{otor case they put right much
duty on the Plaintiff, the purchaser of the car, to get it in
there and point out the The Court: In that case, as I understand, they
page 105 ) offered to repaint it and he said, ''I just won't
let you do it.'' Let me read it.
There is no similarity between this case and the case we
are trying. There was a 90-day proposition but there was no
evidence that the car was brought back or that the claim was
made within ninety days. There is no suggestion that any
claim was made within ninety· days in this case, is there Y
Mr. Hoge: I think it was indicated the car was returned
within the warranty period, demanding the body be painted
at the expense of maintenance, and the conclusion of the Court
was that in less than ninety days and not accepting the Ford
Motor Company's tender of a paint job that he had lost all
of his rights.
The Court: I can't find it in the opinion. I see there was a
suggestion that they paint it, which was refused. But I don't
see that the suggestion was made within the 90-day period.
The case that's cited and distinguished is more -
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Mr. Hog·e: Your Honor, I think I am just bound
page 106 ) to be right on it for this reason, all I have got
to <.lo is to take my car within that four thousand
mile period and say, "This engine isn't doing right."
The Court: I am inclined to ag-ree with you, but the Plaintiff's testimony here is not sufficient to show that he made any
co1nplaint about any part; that he made just a general complaint, and the Defendant did what they thought was necessary.
Now, whether there is sufficient evidence to connect up
the breakdown on February 27th with the trouble on December 3rd is to me very doubtful.
That's the only way it can be submitted to the Jury, that
I see. If the Jury finds that there is sufficient evidence and
still feel that there is not, the verdict can be set aside. But
that's the only question that I see that there is to go to the
Jury in this case, is whether the Jury can infer that when he
took it there on December 3rd the defect which subsequently
caused the engine to go bad in February existed, and that
they undertook to correct the defect but did not
page 107 ) correct it.
And I frankly admit that I don't think the
evidence is sufficient to do that, but it's the only way the
Plaintiff has any right to recover. And if we don't submit
it to the Jury, even though I don't think that that's sufficient, I think we have got to submit it on that basis. There's
no other.
Mr. Harper : All right, sir.
Mr. Burnette: We will undertake to draft an instruction.
Mr. Barrick: We volunteered to do it. This is really the
Plaintiff's instruction, sir.
The Court: The Plaintiff's instructions are all refused,
every last one of them.
~Ir. Barrick: I mean the instruction suggested is the
Plaintiff's instruction. I'd be happy to draft it.
The Court: I don't care who is going to draft it. I'll
draft it myself, if necessary.
Mr. Burnette: Instruction C comes closer - I can't see
that this is - Until title passes, on the repossession has
a conditional sales purchaser, the vendee the right to say
that he refused to pay these bills. Isn't he
page 108 ) obligated to to wait until the end of that period
and then sue!
The Court: No, sir, he is not. He can question a bill.
Now, on your instruction No. B, aren't you off on that T
Doesn't this come under the one thousand mile limit T
Mr. Harper: No, sir, I think that the supplement by its
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language only modifies the standard warranty to the extent
set forth.
The Court: Well, here's the whole point, if there is any
question about the fact that if the defect existed- if there
was a defect which existed - If the trouble which occurred
on December 3rd was due to a defect which subsequently
caused the truck to break up, it seems to me that there is
some evidence here on which the Jury might find that he
reported that defect and took the vehicle back to them to have
it corrected, and they did work on it to correct it. I don't
think that is sufficient, I am frank to admit.
But, even so, if that defect existed doesn't he have the right
to collect on the bills of December 3rd and
page 109 ] December 27th, however small they may be! I
understand that he was charged for that as maintenance work, both December 3rd and December 27th. He
never got any credit for those bills, did he! December 3rd
and 27th were the excessive smoking and loss of power and
the total bill is $20.91. He was charged for that here on
December 3rd, counter ticket December 22nd. It seems he
paid at the counter. No, I don't know but what heMr. Harper: I think we've got another counter ticket
written up to show Mack Truck credit to him.
The Court: I think that's right. I think the testimony
was that that was credited. It was treated as a warranty
payment, wasn't itY
Mr. Harper : Yes, sir.
The Court: I'll dictate what I think is a proper instruction
and if you don't like it you can submit another one. There
should be an instruction on the burden of proof.
I'll give instruction No. C, and I '11 also give B for the
Defendant. I'll refuse A and D.
page 110 ] Do you Gentlemen wish to note any exceptions
with respect to the instructions!
Mr. Hoge: No, sir.
Mr. Harper: No, sir.
AFTERNOON SESSION
2:30 o'clock P. M.
April 7, 1963
Reporter's Note : Thereupon the Jury was returned to the
Jury box; following 'vhich the Court's instructions were read
to the Jury; whereupon, Court and Jury heard the closing
statements of counsel, and retired to the Jury room to con-
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sider of their verdict; and upon the return of the verdict
the following proceedings ensued:
The Court: All right, is this your verdict, Lady and Gentlemen Y We the Jury find for the Plaintiff in the sum of $299.19!
That's the unanimous verdict of the Jury.
Note: The Jury indicate in the affirmative; whereupon, the
Jury is discharged.
Mr. Harper: If Your Honor please, I would like at this
time to make a motion to set aside the verdict of the Jury on
the grounds that it is contrary to the law and the evi.
dence and for the reasons stated earliier
page 111 ] by counsel for the Defendant in his motion to
strike the evidence.
Mr. Burnette : If Your Honor please, we feel that there is
sufficient evidence in this case to go to the Jury and it is
sustained by the verdict of the Jury; that they felt after
due consideration - I think the Court will take notice that
they must have considered it well, reached a verdict and found
for the Plaintiff.
The Court: I don't wonder that the Jury was confused by
the ithing. I am of the opinion that there isn't any evidence
in this case to sustain the verdict, and the motion should
have been sustained to begin with.
It appears to me that the chief trouble with the Plaintiff's
testimony was that he didn't testify at any time when he
brought the vehicle in there on December 3rd that he was
claiming under the warranty. He said it wasn't running well.
But as far as the Plaintiff having any knowledge of any
substantial defect such as later turned up it just wasn't there.
I 'II sustain the motion and the verdict will be
page 112 ] set aside and judgment will be entered for the
Defendant.
Mr. Burnette: I would like to note an exception, Your
Honor.
The Court: All right, sir.
Mr. Burnette: And we save the point.
The Court: Yes, you have a right to appeal it. Your
original claim was far more than this, and you still have .a
right to appeal on that ground.
Mr. Burnette: The particular thing that confuses me is
that nowhere in the warranty is it required of the Plaintiff
to tell them what was wrong.
The Court: The fact that there is a defective part had to
be disclosed within ninety days; and to just come in and bring
a truck in and say it's not running right, that it smokes and
something is not sufficient. I think you have got to have 'vi thin
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the ninety days realization as to what needs to be corrected
and how to correct it.
Mr. Burnette: That was up to the mechanic The Court: They did the work and if it wasn't
page 113 ] sufficient he ought to have brought it back right
away. No, I don't feel that the Plaintiff has made
out a case. In fact, I think it is a very strong case for the
Defendant.
I don't know whether I was right in taking away from the
question of- I don't know whether it was exactly accord
and satisfaction, but account stated is more likely it; and
I think probably that I erred in not letting that question go
to the Jury, because he's got his bill and he never made any
claim.
This sort of thing is all an afterthought as far as he is
concerned, rising out of the repossession of the truck.
Mr. Hoge: There is no evidence to show that it was an
afterthought, sir.
The Court: There is evidence that he didn't make any
claim until the truck was taken away, that anything was
wrong as far as the warranty was concerned. He didn't
claim that up until the time the truck was taken. He was
paying on this bill and not saying ''This ought to be taken
care of under your warranty, but I'm going to pay it.'' He
didn't say that.
page 114 ] Mr. Burnette: May it please the Court, I
wonder if we might look into setting aside a time
for proceeding on the other proceedings, of this Plaintiff and
these Defendants.
The Court: It seems to me we ought to have a pre-trial
conference on that case, unless the Plaintiff wishes to wait
until this issue is finally determined. If they are going to
take it to the Court of Appeals and if the Court of Appeals
sets some larger amount then that question as to whetherI assume that the default at the time the truck was taken was
considerably more than the amount of this verdict. That was
one reason I thought this case ought to be tried first, to
determine what, if anything, in the way of a credit the
Plaintiff could have claimed.
Unless the Defendant had an offset- Of course, thijre is
the question with respect to waiver and that sort of thing
that are raised in the pleadinR"S.
page 115 ] Mr. Burnette: Well, I think then 've better wait
and dispose of this one first and then come back
to the other one, Judge.
Mr. Harper: That's agreeable 'vith the Defendants.
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The Court: All right, let's see what happens.
Note: Thereupon, Court stands adjourned at 5 :10 o'clock
P.M.
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