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Record No. 2798
Virginia:
In the Supreme Court of Appeals
Cecelia McKenna Lindsey, Plaintiff,

v.

Henry Dorsey Lindsey, Defendant.
PETITION.
To the Honorable Justices of the Supreme Court of .Appeals:
Your Petitioner, while in Richmond on regularly granted
leave of absence from his official duty station, learned of the
present appeal now pending before this Court in this suit and
shows unto the Court the following:
1. The undersigned was appointed guardian ad litem of the
infant, Carroll Scott Lindsey,, the custody and maintenance
of which constitute the main issues in controversy in this suit,
said appointment having been made by order of the Law and
Equity Court 0£ the City of Richmond on the 19th day of
July, 1940.
2. The undersigned asks leave to express unto this Court
his thoughts on this case insofar as the said infant, Carroll
Scott Lindsey, may be affected, as follows :

From the time of the appointment of the guardian ad litem,
this suit proceeded on the theory and in fact as if the said
infant was a party defendant to this suit.
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The rights and interest of said infant are directly involved
in the question of his custody and maintenance.
The rights and interest of the said infant are directly involved in the affirmance or reversal of the judgment of the
Law and Equity Court of the City of Richmond entered on
the 25th day.of January, 1943, which directed that the sum
of $2,520.00 with interest thereon from September 12, 1934,
be deposited to the credit of the court for the use of said
infant.
It is probable that the mother and father of said infant.,
in the heat of their personal feud, will not and cannot adequately and impartially represent said infant's welfare and .
interests.
'.
3. That the undersigned acted as said guardian a.d lit
until and including the entry of the order of the Law and
Equity Court of the City of Richmond on the 25th day of
January, 1943, from which this appeal was granted, since
which time the undersigned has been on active. service in the
United States Naval Reserve, stationed outside the State of
Virginia. The undersigned, therefore, has been and is unable 'further to act as such guardian ad liten1, of said infant,
has set out his thoughts as above expressed in furtherance
of his duty as he sees it as said guardian ad lite'ln and submits herewith his resignation as such.

em

Respectfully submitted,
H. A. BOYD,

LIEUT.,

u. s. N. R.,

Guardian ad lit em, heretofore appointed and acting as such, for the
infant, Carroll Scott Lindsey.
Richmond, Virginia, February 15, 1944.
Received 2/16/44.

M.B. W.
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Supreme Court of Appeals of Virginia
AT RIOH~OND.

Record No. 2798
CECELIA McKENNA LINDSEY, Appellant,

versus
HENRY DORSEY LINDSEY, Appellee.

PETITlON FOR AN APPEAL.

To the Honorable the Chief Justice and the Associate Justices
of the Supreme Co·ztrt of Appeals of Virginia.:
Cecelia l\foKenna Lindsey, the appellant, respectfully represents that she is aggrieved by a decree entered on January
25, 1943, by the Law and Equity Court of the City of Rich7"
mond, Virginia, in the chancery cause pending- therein, in
which Cecelia l\foKeuna Lindsey was complainant and Henry
Dorsey Lindsey was the defendant, in which said capacities
the parties will be ref erred to throughout this petition.

2*

*PRELIMINARY STATEMENT.

This suit involves the custody of Carroll Scott. Lindsey,
who was born on September 1, 1930, to the parties herein. By
a decree entered ,January 8, 1935, the court awarded complete
custody of the child to t]1e complainant. On January 25, 1943,
the court entered another de.cree in which he gave partial
custody of the child to the defendant and made certain other
modifications and additions to the decree of 1.935. It is on
account of this decree the complainant appeals.
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THE FACTS OF THE CASE.

Cecelia McKenna Lindsey (now Cecelia Utsey Kern, but
who,. for the sake of convenience, will hereafter be referred
to as Mrs. Lindsey or the complainant) filed suit in the Law
and Equity Court of the City of Richmond in November, 1930,
for a divorce on the grounds of extreme cruelty and constructive desertion (R., p. 1). To support herself and her
three months old child she asked for some temporary allowance (R., p. 5). After hearing certain evidence (R., p. 31),
the court, by decree dated November 20, 1930, ordered the
defendant, Henry Dorsey Lindsey, to pay to his wife for the
support of herself and child, pendente lite, $15.00 a week (R.,
p. 5). On December 18, 1930, the defendant filed his answer·
and cross-bill in which he denied all material allegations
3* of the bill and charged *that the def e:ndant had deserted
him and asked for a divorce on his own accord (R., p.
8). The defendant failed to make his weekly payments and
the court in a written opinion, filed with and made a part of
the record, said :
'' The defenclant has appeared before the court on as many
as six occasions and the court has had ample opportunity to
observe from his testimony and his conduct and bearing his
attitude towards the plaintiff, the court and the world in general. Viewing· the conduct of the defendant in the light of
all circumstances, I have arrived at the very firm conviction
that he is· to be classified in that category of persons who will
recog11ize and submit to no authority which conflicts with
their own wilful purpose." (R., p. 23 at p. 28.)
:F'or failure to comply with the court's decree the defendant
was sentenced to fifteen days in jail for contempt (R., p. 18) .
.An appeal was soug·ht and obtained in the Supreme Court
of Appeals of Virginia which on ,June 16, 1932, affirmed the
action of the trial court (Lindse,1 v. Lindseu, 158 Va. 647, 164
S. E. 551). It was later discovered that Lindsey paid his attorneys $1,000.00 to appeal tl1e contempt proceedings (R., p.
395).
Lindsey never served his time in jail for contempt. The
(lOmplainant said that she instructed her lawyer to inform
the court that if Lindsey wouldn't pay· the support money to
''just let it go" (R., p. 516). Since this time l1e has never
lJ::ticl anvthirnr in accordance with the decree for the support
of llis child (R.. pp. 429. 455). Depositions were then commenced by the complainant for the divorce.
*Tbe complainant testified that her name was Cecelia
4*
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McKenna Lindsey, the wife of Henry Dorsey Lindsey
.and was residing at 1617 Lower Street, Columbia, South Carolina. She stated that she was twenty-one years old and was
reared in St. George, South Carolina. Her father was president of two banks at St. George and she was educated at the
St. George Hig·h School (R.., p. 108). She said that she first
met her husband in Richmond during June, 1926, but her
eourtship was conducted principally by mail and she did not
have an opportunity to find out her husband's general cir<mmstances and demeanor about his home and everyday life
(R., p. 108). She married Lindsey on May 30, 1928, and went
to Richmond to live as soon as they were married, where they
remained until October 1, 1930, when she commenced this suit
for divorce .(R., pp. 108-109').
The complainant also testified that she did everything in
her power to make her husband happy and was never untrue
to him; that he was her one thought but when she tried to
show him how much she loved him or be affectionate he would
push her away, telli~g her to run along because he wanted to
read his paper; and, that she did all the l1ousework trying to
make a home for him (R., p. 109).
.
The complainant further said tbat her husband treated her
sl1amefully m1d was very cruel to her. He found fault with
everything· she did and never g·ave her a word of praise. He
did not want her to have any friends for fear she would bav:f
someone to p;o to when he mistreated her and when her friends
came to the home, be was hardly polite to them. He had
5>:i' a terrible temper and constantly *''got mad" and flew
into a rage. Wl1en he u got mad'' he would curse and
nhnsc her terribly, using the "most terrible language". He
would call lier such names as a "G. D. Fool, dirty rat, vandal,
wench, and the dirtiest name a woman can be called'·'·. She
sa1d she g·ave him no reason whatsoever to call her such names
nnd that this grew wor$e the longer they were married and
hecmfie unbearable. The only reason she could give for his
treating her .as he did was that lie was infatuated with another
woman (R., pp. 109-110).
Slie also testified that the dav she arrived in Richmond
''after her honeymoon'' her husband placed a picture of an
old sweetheart on the dresser, leaving it there. She found
olit a few days later that a certain woman would wait for him
in the aftemoons after work and ride him around in her
car and bring him almost home. She said this happened
every afternoon for weeks. She would go to the store and
firicl this woman in her husband's private office and he later
employed her to work f oi· him and every clay after work he

\
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would carry her home, and just a few days before her baby
was born she had to threaten to leave him if he kept up this.
conduct with this woman. She said that in August, 1930,.
while Mr. Lindsey was sick and she had been waiting on him
day and night and felt in need of rest, she mentioned going
to a picture show and her husband had this woman called to
come there and stay with him while she was gone (R., p.110) ..
He also had her at the house while she was sick to see the
baby. She said that l\Ir. Lindsey told her that he had g·one
with the woman before they were married and that she had a
peculiar effect on him when she was around. She gave6* the woman's name as •Irene Oakley (R., pp. 110-111).
The complainant further said that a few months after
they were married her husband would stay away all nig·ht.
On one occasion he left the house around five o'clock, saying
he would return by nine o.'clock. The next time she saw l1im
it was between eight and nine the next morning. He told
her he had been to Washington, but did not say one word to
her about it before he left On September 1, 1930, their only
child, Carroll Scott Lindsey, was born. About six weeks before the baby was born he did not come home until four o'clock
one morning and only then when she went for him. She was
at home alone and he had been at the store gambling. In February, 1930, while they were boarding, and without saying
anything to her, he stayed away un~il midnigh~, forgetting
that she had not had anything to eat smce breakfast, and then
on the following Sunday, while she was still sick, he left the
house and stayed awav all day. In April, 1930, he cursed
her and told her, ''with an oath", that he did not love her
and did .not care if she went to her people and ''he did not
care if he never saw'' her again. She was so hurt about his
conduct that she went to her mother about it (R., p. 111).
The complainant said that about three weeks before the
baby was born her husband slapped her several times, striking her so ha rd that he hroug·ht blood to her lips and a"ll tl1e
time wa~ cursing and abusing- her and calling her terrible
names. She was terriblv afraid of him and had no one to go
to for protection. She tried to call her mother. but he c:1.ug-ht
her and said that he would tear the 'phone from the house
7• before he would let lier ca 11 or talk ,a.to her motl1er. He
caught her hy the arm and almo~t drag-ired her down thP
RtairR. jerking her around so rou.g-h that it was all she could
do to keen from falling·. and wl1en shP. had 9•otten almost clown
he turned her loose and shoven her down (R.. np. 111-112).
The complaimmt also ~aid that J1er lmsband was very fodifferent toward l1er and treated her very badly when she
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was in the hospital. He did i1ot want her to go to the hospital
in the first place and when the child was born he did not want
any of her people to come and be with her. "\Vhen she returned home from the hospital her mother had to do all the
work because her husband wouldn't g·et any nurse or anyone
to help. After her mother and sister left he got a colored
woman from the restaurant to come to the house awhiie in tlw
day to clean up things and do the housework. When the colored woman wasn't there she was alone with the baby, and
on several occasions at night he went out and left her and
the baby alone for hours, knowing she was still in bed and
unable to get out. He treated her so badly that" she suffered
a .relapse, and she begged and. pleaded for more considerate
treatment (R., p. 112). The doctor even talked to him and
told him that she wouldn't get well if she didn't stop worryh1g {R., p. 112). The day after her mother left he posted a
sign 011 the door to the effect that 110 relatives were allowed.
She said her husband would not even speak to her except
when it seemed that he had to, and then in a very rude and
rough manner, and that he just tried to be insulting and to
make things as hard and disagreeable for her as possible (R.,
pp. 111-112). About the second day after she had gotten
8* up out of bed he asked her in *a harsh and hisulting
manner what she was g·oing to do. Sh'e told him that from
the way he was acting and was treating· her that the only thing·
for them to do was try to get a divorce, and this seemed to
he what he wanted and he called up his lawyer, l\fr. Kirsh.
and he came to the house and Mr. Lindsey told him he wanted
a divorce. When Mr. Kirsh was advised that he was to be
Mr. Lindsey's attorney he sug·g-estecl to her that sl1e get some
of her people to rome to Richmond and be with her (R., n.
113). She stated that she left ]\fr. Lindsev on October 1. 1930,
and she fried in everv way she could to effect a reconciliation
and told hi;n everv ~hancc she ~rot that she loved him. She
~aid he was her one thought and was absolutely devoted to
Jiim and trvinq: to nlease him meant her very life (R.. n.
114). ShP said tllaf after her mother came the;,. went to :Mr.
Kirs11 's office and talked and then went to Columbia. where
~he staved ::1bout six weeks. but was determined to try even"
means nossible to get tbing·s strafo:htened out in snite of thP
wav her hnshand treated her, so she went back to Ri.~hmoud
on November 11.. l9RO. to endure evervtbimt, especiallv on
~~c011nt of the babv. b11t wl1en she got to Richmonrl her hn~hancl. ·woulcl not mP.et hP.r awl when she saw him he treated
hc-n· ~1rnmef11llv and told her that he 11ad been havirnr a woman
~taying in th~ house with him, and said that the only con-
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dition he would take her back was that she would not have
any friends at all to come to see her and she would have to
do exactly as he said and not go out of the house at all except with his permission (R., pp. 114-115). All this time he
talked terribly cross and mean and cursed and abused her so
she knew she could not possibly live with him. He was
9* so brutal *to her and she was afraid all the time that he
would fly into a rage and kill her (R., p. 115). ·when she
returned to Richmond she went to Mr. Kirsh's of.lice and made
an arrang·ement for her husband to come for her at Mrs.
Cottrell 's house and carry her home, but instead he called up
and said things were not convenient for him to carry her and
he .slammed the receiver up in her face (R., pp. 215-216). A
night or two before her baby was born she was downstairs
with her husband and she fainted. Her younger sister was
visiting her at the time. Her husband did not pick her up,
but let her stay there until her sister came downstairs to help
her (R., p. 182 A). ·
.
Miss Mildred Utsey testified that she was the complainant's
sister and was visiting the complainant shortly before and at
the time the baby was t>orn (R., p. 247). She said that one
night during this time she had gone upstairs when she heard
something hit the floor. Her sister and Mr. Lindsey had been
arg'Uing and she thought possibly Mrs. Lindsey had fallen.
She waited two or three minutes and Mr. Lindsey called her
and she went down and saw her sister lying on the floor unconscious.. She said she could not do anything about it and
asked him to let her call a doctor which he refused to do. ·She
also said that he let her lie on the floor about ten minutes
without any assistance before he yielded to h.er request after
a rather curt remark when they put her on the davenport (R.,
pp. 250-251).
The defendant employed counsel to represent him who
went to South -Carolina for the taking of depositions on the
complainant's behalf. His counsel subjected the complainant
and her witnesses to a lengthy, severe and gruelling
10* cross examination. However, the *defendant did not
take the stand to give his version of his domestic difficulties nor did he make any effort to deny the accusations
made against him.
On September 12, 1934, the court entered a decree (R., p.
43) awarding the complainant a divorce from bed and board
from the defendant on the grounds of constructive desertion.
The custody of the only child, Carroll Scott Lindsev, then
four years old, was awarded·to the complainant until the· further order of the court. No provision was made at this time
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:for support money for the child (R., p. 43). On January 8,
1935, the decree was enlarged and merged into a divorce from
the bond of matrimony (R., p. 51). The custody of the child
-was continued in the complainant until the further order of
the court and ag·ain there was no provision made for support
money. This decree did not order the case to be retained on
the docket or that it be filed among the ended causes· witl1
the parties retaining the privilege of asking and obtaining reinstatement for good cause (R., p. 52).
On June 12, 1940, the defend ant filed a petition alleging the
following: that since the decree of January 8, 1935, he had
not been allowed to see his child; that the complainant, shortly
.after the decree, left the 'child with her mother in South Carolina and went to live in Florida; that she bad remarried and
she and her second husband have a son of their own and they
live in Coral Gables, Florida; that the complainant had completely abandoned her child by the defendant and left it en-·
tirely with its maternal grandmother., and that the grandmother was separated -from her husband and had been living from place to place in Columbia, S. C., mostly in inexpensive hotels; that because of the constant moving the
11* child •bad not been kept regularly in school; that the
grandmother was entirely dependent on -her relatives
for support and was not in a position to take care of the child;
that the grandmother was an improper person to have custody
of the child; that the defendant has a very comfortable and
proper home for his son and desires very much to have his
son with him and in view of all of the circumstance'S set :forth
be requested tbe court to give him custody of the child {R.,
p. 54).
On July 19, 1940, the complainant entered a special appearance a11d fi1ed a plea in abatement in which she alleged
that since the decree of January 8, 1935, she and tha tbild
had become residents and citizens of, and domiclled in, the
State of South Carolina or F1orida, and had never been citi"Zens. of Virginia; that personal service within the Commonwealth of Virginia was not had upon her and t}lat she and
t11e child were in no way subject to the jurisdiction of the
court (R., ll· 63). The Court {Honorable Willis D. Miller
having replaced Honorable J. N. Pollard as Judge of this
Court in the period between tl1e decree of ,January 8, 1935,
and the Petition of. June 12, 1940) overruled and rejected the
plea in abatement by an order dated July 19, 1940, to which
the complainant, by counsel, excepted. ...t\.t the same time the
court appointed a guardian ad litem for the child to defend
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his interests and directed. him to answer the defendant's petition (R., p. 60) ..
The complainant then mQved the ceurt to abate the proceedings and proceed no further by reason of his havingfailed to pay the temporary alimony and allowance for
12~ supp9rt as ordered by •the court penilente life during:
the divorce proceedings (R .., p. 67). The court overruled this motion on the g1·ound that the complainant had
done nothing to collect the alimony and support money for a.
period of mo1·e than five years; and, for the reason that the
present proceedings had to do with the rights, interest and
welfare of the child and did not alone concern the rights of
the adult parties, and also because fhe decrees of 1934 and
1935 specifically set out that the defendant was v.ri.tl10ut property and was unemployed and no provision was made in either
decree for alimony or support money (R., p. 65).
. On September 6, 1940, the gnardian ad liteni filed what was:
called an answer but which, in reality,, was more of an investigation report he had made based upon hearsay evidencetaken from friends and neighbors of the defendant, and not
under oath, as to the history of t]1e case, the financial standing, the reputation and present home life and environment
of the defendant (R., p. 76).
On October 5, 1940, the plaintiff filed ]Jer answer to the defendant's petition in which she either denied or. called for:
proof of all the material allegations in the petition and then
gave her own account of what had transpired since the decree of January 8, 1935 (R-., p. 68).
Counsel for the complainant in September, 1941, moved the
Court to require the defendant to pay the plaintiff a reason..;
able sum. of money as counsel fees and a sum of money to defray court costs for defe11ding this suit to which the defendant objected. The court refused to award any counsel
13'"' fees or court costs until *the defendant, or someone for
her., had executed a bond in a reasonable sum conditioned that she would abide the ultimate decision and decree
. of the Court (R., p. 74).
Testimony was th(,:m commenced on behalf of the defendant
in support of his petition for cnstoclv of the child. The defendant testified he liad seen the child several times dming
the divorce proceedings but had never been allowed to see
him since (R., p. 273). He had sent gifts to tlrn child occasionally (R., pp. 279, :!81, 293-297). He admitted that he
neYer gave anything to the comnlainant for supP.ort of the
child any more tlrnn sending gifts to the child (R., p. 386).
He lost his restaurant business during 1.931 and he- later ob-
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tained part-time employment with the Sanitary Grocery
Company (R., p. 279). He wrote letters occasionally to his
son but they were returned (R., p. 281).
The defendant was asked what he had learned about the
character of Mrs. Utsey, the child's maternal grandmother
(R., p. 331). Although he had charged Mrs. Utsey with being immoral, he was unable in six pages of transcribe.d testimony to disclose anything immoral about her (R., pp. 331336). He spoke of her immoral influence and her indecencies
but was unable to sustain his charges with any facts (R., p.
406). He admitted that the child's mother was a good woman
(R., p. 403). He now operates a restaurant and two stores
and his income from them is about $6,000.00 annually (R., p.
310).
At the conclusion of tl1e defendant's testimony the plaintiff
filed a written motion (Nov. 14, 1941), praying that the defendant's petition be dismissed on the ground that there was
no evidence in support of the petition; there was no
14• evidence.to support *the charge that the child had been
abandoned by its mother or that his grandmother was
an improper person; and, tllat the defendant was not entitled
to be heard further until he had himself done equity because
"he who seeks equity must do equity" (R., p. 89). The court
overruled this motion (R., p. 88).
The complainant denied that any of her people had anything to do with causing the separation between her and the
defendant as the defendant had charg·ed (R., p. 427). She
testified that after the defendant's appeal to the Supreme
Court of Appeals for contempt of court she abandoned hope
of getting any support for the child from the defendant and
returned to South Carolina where she obtained employment
as a hostess in a coffee shop for a ye~r or two and later went
. to work as a hostess for the Eastern Airlines (R., p. 430). Her hours at the coffee shop were from seven to eleven in the
morning, noon until three in tho afternoon and from five
until nine .or ten in the evenings (R., p. 431). She earned
$60 or $75 per month at the coffee shop and $125.00 while with
the Airline Company (R., p. 432). Durin~ this period the
child was with the complainant's motlier, Mrs. Utsey (R .., p.
433). She met Captain Kern while with the Airline Company
and married him in 1935 (R., p. 435). He was a man who
was kind, considerate and g-enerous and was ''everything fine
you could say about a man'' (R, p. 437). She is happily
married now (R., p. 437). During the first five years of Carroll's life he got few presents from his father but after this
his father sent him some at Christmas but has never sent
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anything to her for support of the child (R., pp. 448, 455).
Carroll had been living with his mother for about two years
when she testified (R., p. 438). She took the child with
15* her when her sister, •with whom Carroll was at that
time living·, died (R., p. 439) and because the grandmother was ill ( R., p. 440). The child was in the sixth grade
and all his grades were above 90 with no failures (R., p. 445).
He had been given horseback riding., dancing and swimming
lessons and was a boy scout (R., p. 445).
The complainant said that the reason she started returning
the defendant's letters was because the previous ones had
been abusive and insulting (R., p. 672) .·
At the conclusion of all of the evidence the court entered
a decree on January 25, 1943, whereby it ordered that the
defendant deposit to the credit of the Court in the Bank of
Commerce and Trusts in Richmond, Virginia, the sum of
$2,520.00 with interest from September 12, 1934, until paid
to be used for the benefit, maintenance, education and support
of Carroll Scott Lindsey. It also directed that the custody
of the child remain with the complainant but the defendant
to have the privilege of having his son visit him from .July
15, 1943, to August 25., 1943, and again during the Christmas
holidays of 1943 for a period not exceeding ten days and for
the same periods during the summer and Christmas holidays
each year until the further order of the Court. The Court
further ordered the defendant to pay the complainant $50.00
a month for support of the child beginning January 25, 1943,
and $400.00 as counsel fees ( R., p. 90).

ASSIGNMENTS OF ERROR
.Assi_qnmeni of Error No. 1.
The court er1~ed in ovcrr-ulin.q the complainant's plea
•which alle,qecl th.at the complainant and the child were
residents and citizen-s of.. and domiciled in, South Carolina or Florida and are in no wa.y sitbject to the jurisdiction
of the co1,rt.

16*

Assignment of Error No.

2

The court erred in overruUn,o the cmnplainant 's motion to
abate the proceedin,qs iintil the defendant purged hi-ms elf of
contempt for .failU,re to pay temporary al-imony and support
money as ordered by the court pendente lite durin_g the divorce proceedings.
·

-f
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Assi.qnment of Erl'or No. B..
The court er.red i.n cha!llging and ~nodijying lh-e decree from
the boM of matrimon31 of-.Jani1;.Q,r,y 8, 1935, which ,gave entire .,

C'U,stody of the child to -tl'be cctmJJlainant so as to allow the def endant pMt-time custodJJ.

17*

~...4.Bsi,gmnent

.of- En·or No. 4.

1.'Jue ooitrt erred in not -0rder·itig the defendant to pay t@
;the <:omplainant a reasanable a.nd p.rope1· .sum for the support
,of tlz.e cMld from the date of the decree of divorce from bed,
and board uflitil the decree of JdJ;mdrJJ 25, 2943•

.A.c;sig:nment of Error No. 5.
The c<mrt erred in directing the defendant io pay only
·a montJi f-0r the support cf the child.

$50.0IJ

..A.ssi,gnment of Err-0r No .. 6.
The court erre!l in altou,i;,ng the complainant <m.ly $400.00
as cou-nsel fees.

.ARGUMENT..
.Assignnierit of Error No. 1.
The court erred in ov-ernding the ·complaitnant's plea ·which,
alleged that the complaina71'll a.nd the child ~vere residents am,d
citizens of, and dmni·dled in, South Carolin,a or Floriaa and
are m n,o way s-ubject lo the ji1.risdfot-im1, of the court..
According to the evidence the complainant leit Virginia in
1930 and went ·to live in Columbia, South Carolina (R.., p ..

427). She now lives in Miami, Flo1·ida (:R., p. ·423). The child
lived with her in Columbia (R., p. ·433), and is and has been
for tbe last two ·years, living wi.th her in Miami {R., p.
4~8).
18*
""The evidence is clear that the complainant and Carroll are now citizens of the State of Florida. They have
not been citizens of this State for thirteen years. They were
eitizens of South ·Carolina for awhile after leaving Virginia
and before becoming citizens of Florida.
The law seems equally clear that a court of one state can.not change the status of a citizen of another state. We do
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not contend that a court cannot change its decree as to the
custody of a child. As a general rule the court has this power..
The weight ·of authority is that a court may alter or modify
its decre~ of divorce ·as to custody of -children in the absence
of the parent or child from its territorial jurisdiction but this
is usually where the child remains a citizen of the state where
the court is. A majority of the cases where decrees were
altered or modified in the absence of the cllild from the stater
shows that the child's removal from the state was done·
against express provisions of a statute or decree. In the
vast majority of cases where the child was legally removed
from one state and afterwards became a citizen of another·
state the first state no longer had any jurisdiction over the
child. The leading case establishing this to be the law is: .
that of Milner v. GatUn, 139 Ga. 109, 76 S. E. 860. In this
· case the father married and lived in Texas. Later he divbrced his wife and the court gave him exclusive· care and
custody of the child with the mother having only the privilege
of visiting him. The father moved to Georgia takiug the
child with him. About one year later the mother asked
19'• the T.exas •court to reform· the decree and award her
custody of the child which the court did. · The father
refused to comply with the Texas decree so the mother
brought habeas corpus proceedings in Georgia. The Georgia
Court, referring to the Texas decree and the jurisdiction of
that state said:

"ls the decree of reformation a valid judgment? At the
titne it was entered the father and the cllild were domiciled
in Georgia, and this fact raises the question of the court to
make the second decree. We are not informed bv the record
of the provisions of the Texas law relative to the reformation of judgments-whether the proceeding is corollary to
the judgment or an independent procedure. Every state has
the right to determine the marital ~tat~s of its citizens., and
the right to make such decision draws to it the right to dispose of all ancillary matters, such as the custody 1md support of the children when the marital relation of: the. parents
1s dissolved. And it may be conceded that such a jud~ment
may be modified or amended after the term at whicl1 it was
rendered in a proper ease. But it does not follow that after
a .iudgmemt of dfoorce has been ·rendered, awarding the c11stody of a child of the marria_qe to onp of the parties, who
thereafter chan,qes his ilomic.ile and that of the ch-ild by removal to another state, the court .~till -retains absolute control
over tlie re.~ or the parties bJJ virt1ae of the ori,qinal judgment
1
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so as to give jitrisdiction to authorize a modiffoation on the
merits, vitally a:ffectfrtfJ the domestic status of the 1ion-resident parties. The judgment in this case did not forbid the
removal of the child from the state of Texas or the jurisdiction of the court. The father was free to take up a domicile
in Georgia at his pleasure, and, there being no inhibition
against bringing the minor child to Georgia, the domicile of
the father became the domicile of the infant ~, * when the
father took up his domicile in Georgia, he was entitled to
the custody in Georgia, he was entitled to the custody of his
infant child in his possession, both on account of the parental
relation and the judgment of the Texas Court. lVhatever
right the Texas Gou-rt niay have had to va,cate or a·mend its
judgment so as to affect the 'marital status of the part·ies,
20* it was *1.vithout power to fix a new stat·us for the child,
who was not within its jurisdiction at the time the judgment of reformation was rendered. The cou,rts of one state
have no power to change the status of citizens of another
state. Besides., the proceedings to reform required service
of citation, and at least so much of the judgment as awarded
the custody of the child to the father was treated as a judgment in personarn. But it may be said that C. ,v. Milner
(the father) was served with notice of the application to reform the original decree by the sheriff of Pike County, Ga.
This service goes for naught, because the authority of a court
to issue and serve process is restricted to the territory of the
state where issued and the Court has no power to require
persons not within such territor1r to appear. * * The court
of Dallas Cou,nty, Texas, therefore, had no .furisdiction 01H?r
C. W. Milner or his chili/, to affinnativelv affix the domestir.
status of the child after thev became dornicilecl in th-is state."
(Italics ours.)
1

:!(,

>l(,

In the case at bar the child is not absent from the state
temporarily. He ·now has a permanent home in Florida and
is a citizen of that state. There is no statute in Virginia
which prevented the child's removal from the state and the
decree giving exclusive custody of the child to the complainant did not deny this privilege. As a matter of fact, the eourt
was well aware of the fact when the decrees of 1934 and 1935
were entered that the complainant and Carroll had been living without the state for four and five years.
In G1·iffin v. Griffin. 95 Ore. 78. 187 Pac. 598., t110 narents
were divorced in ·California and the custodv of the children
was given to the mother. The deeree provided that tl1e children should not be removed from the state except with the
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written permission of the court. Several months later this
permission was obtained in order to take the children to
21* Oregon but with the *understanding that she would return them in time for opening of school. The mother
took the children to Oreg·o11: and did not return. The father
soug·ht and obtained from the California court a decree giving him custody of the children. ,vith this modified decree
he brought habeas corpus proceeding·s in Oregon for the children. The Oregon court said:
11

' ' There is some conflict in the authorities on the question
as to the extraterritorial effect of a judgment awarding the
custody of children upon a divorce of the parents. A majority of the cases seem to hold, and we think this is in consonance with the better reason, that in the absence of fraud,
or want of jurisdiction affecting its validity, a judgment dissolving the bonds of matrimony between a husband and wife
and awarding the custody of the children of the marriage
should be given full force and effect in other states as to the
right to the custody of the children at the time and under the
circumstances of its rendition, although s·uch decree has no
controlling effect in a,nother state as to facts and conditions
arising subsequently to the date of the decree, and the cou,rts
of the latter state 1nay in· proper proceedin,qs aw·ard the custody otherivise than pursuant to the original decree, upon
proof of matters subsequent to the decree which justify such
change in the award in the interest of the welfare of the children." (Authorities cited.)

*

•

•

'' As to facts and conditions arising subsequently to such
an award, the decree has no extraterritorial force, and the
courts of the other states are not bound thereby. • * * There! ore, when a child changes his domicile from one state to another and becomes a ciNzen of the second state, he is no longer
subject to authority and supervision of the courts of the first
state.'' 15 R. C. L. 940, Sec. 417. (Italics ours.)
In Ex Parte Alderman, 157 N. C. 507, 73 S. E. 126, the
parents were divorced in Florida and the custody of the only
child was given to the mother who afterwards removed
22* to North Carolina *with tho child. Under the Florida
decree the child was to visit the father two weeks e-very
tln-ee months if the father desired. The father brougl:it
habeas corp·us proceedings in N ortb Carolina contending he
had a vested interest in the child under the Florida decree
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which gave him partial custody of the child which the North
Carolina Court is bound to respect .and enforce under the
full faith and credit clause of the Federal Constitution. The
North Carolina Court held that it must give full faith and
,credit to the marri.age and dissolution of the parents in
Florida bec.ause .at that time they were citizens of that state.
However, as to fbe child it said:
'' But the infant child of their union is not property, and
the father can have no vested right in the child or its services under a decree divorcing the parents. Such decree as to
the child has no extraterritoria.l effect beyond the boimdaries
cf the state where it was rendered. The child is now a citi-

zen of North Carolina., and, as such peculiarly under its
guardianship and the courts of this state will not remand it
to the jurisdiction of another state, especially where, as in
this case, it is so manifestly against the true interests of the
-child. * :1 * Therefore ,it follows th.at when this child became
a citizen and resident of this state and dulJJ domiciled here, it
is no longer under the control of the Florida courts.'' (Italics
ours.)

In Groves v. Barto, et al., 109 Wash. 112, 186 Pac. 300, the
parents were divorced in Colorado and custody of the child
was awarded to ·the mother's mother. The mother desired
to take the child to the State of "'Washington where her
mother lived and the father advanced money for traveling
expenses. About six months after the decree of divorce beeame :final the father sought and obtained a modification of
the decree giving him custody of the child. • After the
23* child had been in '"\Vasbington about a year the father,
armed with the modified decree, went to W asbington
and demanded the child. l3ei11g refused he instituted habeas
corpus proceeding·s to obtain possession of the child. The
asbington Court said:
·

"r

"'* "* ;a, the modification of tbe decree was based upon substituted service without the state, made after both the mother and
child liad become domiciled in \Vashin~ton. .The wei,qht of
authority is to the e:ffect that, when the child has become domi1

ciled in another state, the courts of the place o.f domicile m.ay,
,it the least, determine the custody of su,eh child as it.<; wel-

fare ·may demand, in all cases whe·re there are shown changes
of conditions arising sul1sequ.ent to the entry of the original
decree." (Italics ours.)

*
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"'* • when he made his applicatfon for 1nodification the i1iterf;

esteit parties were b eyoncl the jurisdiction of the C olorallo·
Court, and the showing upon which the modification was made.
was an ex parte one of which we have no knowledge, and it
shoitld not be bindfrig itpon the courts of this· state iuhere the:
child was domiciled at the tirn.e it ·was. 1nade .. " (Italics ours.}

There are a number of cases which uphold the right of the
Court granting the divorce to modify its decree as to custody
of the child in the absence of the child from the state. These·.
are invariably cases where the parent having custody of the
child violated some statute or decree, or the child, heing absent from the state, had not become domiciled in another state ..
In Burns v. Shapley, 16 Ala. App. 297, 77 So. 447, the father
was awarded custody of his two children by a Montana Court ..
He took them to Alabama in violation of the decree
24* which directed him to keep the •children within the·
jurisdiction of the court. The Montana Court modified
the decree and gave custody to the mother. The Alabama
Court upheld the modified decree of the Montana Court and
said:
"That a litigant, by violating the confidence of the court,
and in direct contempt of its authority, .can wholly defeat its
jurisdiction by absconding with the thing or person that is
the subject of contention is an inconceivable proposition.''
Almost the same set of facts existed in Miller v. Higgins,
14 Cal. App. 156, 111 Pac. 403, and the same ruling was applied. In Hersey v. Hersey, 271 Mass. 545, 171 N. E. 815, a
parent removed a child in her custody when there was a statute prohibiting it without the consent of Court which was not
~·iven. The father petitioned for. custody of the child and
the mother :filed a plea to the jurisdiction contending the
child was a citizen o.f the State of Maine. The Massachusetts
Court held that it still lrnd jurisdiction over the child. However, it recognized that its decision was an exception to the
general rule by saying:
"Decisions which may appear at first sight to be opposed
to this conclusion are distinguislmble in that there was no
statute prohibiting the removal of children from the state'',
etc.
In State ex rel, Nivv v. District Court, 46 Mont. 425, 128
Pac. 590, the father "soon after the decree of divorce had

I
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been rendered'' took his son from Nebraska to Montana and
secreted him. He had been given custody of the child by the
Nebraska Court. Meanwhile, the Nebraska Court changed
the custody to the mother. The Montana Court held that the
Nebraska Court retained its jurisdiction and could amend
the original decree which gave the custody to the father.
254fl
*In Tinker v. Tinker (Okla.)., 290 Pac. 185, the mother
was given custody of the child and she removed from
Oklahoma to Missouri a few months after the divorce decree
and took the child with lier. The father filed a motion asking
for modification of the decree so as to have part-time custody
of the child. The mother filed a special appearance and contended that the Oklahoma Court \\1as without jurisdiction
since she and the child were residents of the State of Missouri.
The Court held that the Oklahoma Court had not lost jurisdiction by the removal of the child from the state.
1

Assignment of Error No. 2.
The cmtrt erred in 01,erruling the comvlainant's· motion to
abate the proceedings until the defendant purged himself of ·
contempt for failure to paJJ temporary alim.ony and snpvort
rnoney as ordered by the court pendente lite d'll,ring the divorce proceedings.
·

Because the defendant refused to pav temporary alimony
and support money the court sentenced the defendant to :fifteen days in jail for contempt of court. An appeal was taken
to the Supreme Court of Appeals and the contempt sentence
was there upheld f!nd affirmed. Lindsey v. Lindsey, 158 Va.
647, 164 S. E. 551.
.Tl1e/record is not clear what happened after this bnt it is
certain that the defendant never served his jail sentence. The
claimant says she sent word to the judge through her attorney
that if he would not pay to "just let it ~.ro'' (R.., p. 516).
'Whether, this was the reason the court did not compel tlrn
serving of the jail sentence, the record does not show.
26* There was no order ever entered *discharging the contempt.
When the defendant instituted proceedings to obtain custody of the child the complainant filed a motion to abate the
proceeding·s until lrn nnrgoecl himself of contempt. The court
overruled the motion holding that the defendant was 110 longer
in contempt hecause the complainant had clone nothing to
collect th~ temporary alimony for more than five years;· because the decrees of 1934 and 1935 set out that the defendant
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Wfl8 without property· and was un<.hriployed a~id; 110' provision
was made for alimony or support money in either decree;
and, also for the reason that the present proceedings have to·
do with the rights, interest and welfare of the child and did·
not alone concern the rights- of the adult parties (R., p. 65).
Is the Defendant Still'--in Co1itempt of Go1trt?

We do not think that hedause the' compiainant has not attempted to collect temporary ali~ony for over five years releases the defendant from contempt. According to the memorandum of the trial court the defendant was brought before
the court as many as six times for failure to contribute to
the support of his wife and child (R., p. 28). When he was
sentenced to jail he took an appeal to the Supreme Court of
Appeals. His wife, meanwhile, had taken the child and had
gone to South Carolina where she was strugg·ling to support.
herself and child. She had given up hope of ever getting support from the defendant. Tied down in another state with a
job and a ch~ld to support it would have been next to impos:.·
sible to continue her e:fforts to secure money for support.
vVe do not feel that the decrees of 1934 and 1935 re27* lieve *the clefendant of contempt. The contempt pro. ceedings were in 1931. The fact that he had no property and was unemployed in 1934 and 1935 certainly does not
prove that the same situation existed in 1931.,
It is true that the present proceedings deal with the rights
and welfare of the child but this matter is before the court on
the defendant's petition. Unless the petition has merit there
is no issue and this issue should not be decided while the petitioner is in contempt of court.
· In Skirven v. Skirven, 154 Md. 267, 140 Atl. 205., the husband was committed to jail for contempt because he fa-iled to
pay certain alimony pendente lite. The husband later petitioned the court for further procecdi:Qgs on the part of his
wife, the plaintiff.. The court adopted the rule laid down in
the .earlier case of Gilbe1·t v. A:rnold, 30 Md. 29, which said: .

· '' It is laid clown, as· a general rl1le * * * that a party- in
cont~mpt is never to be heard, by motion or otherw:ise, until
he has fully purg·ed his contenwt and paid the costs.':
· The Maryland Court also s·aid:

as

"So far as we know, the rule
stated in. Gilbert Y. Arnold,
supra, has not been devitalized in this state by any such
.-

\
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modification, and here the rule is that while one .adjudged
guilty of contempt may attack fue finding directly, he cannot,
so long as it stands unimpeached, be permitted as a matter
-of right to make any motion, file any petition., or assert any
,claim for relief in the particular suit in which the contempt
has been .adjudicated-" (Italics ours_)

·•
"*' ,·The defenda11t therefore, if be was in contempt,
had no right to insist that the plaintiff proceed with
the case until he purged himself of it, but he contends that
he was not 'adjudicated in contempt at the time of filing
petition on the 4th of June., 1927;' because he had purged
himself of fue only contempt of which he had been found
g·uilty by serving· 10 days in jail, and that he had not been
heard nor given an opportunity to be heard in respect to
any other contempt. But there is nothing in the record to
support ·eithe'r contention. The fact tbat he was committed
to jail did not operate as a rescission of the order directing
1)im to pay plaintiff alimony pendente lite, and he remained
in contempt until he complied, with that order, in the absence
of any showing tlmt he had been dischal'ged therefrom by
the courl''
28~

Dealing with tbe subject ''Right to stay proceedings of defe11dant' ', it is said i.n 62 A. L. R. 673-:
''However, even since the decision of the case of· Hovey v.
Elliott (U. S.), suvra, where a husband is a defendant in a
suit for a divorce., and has failed to comply with an order re-.
quiripg him to pay alimony or suit money to the ~laintiff, !t
is held that, although the court ha.s no rig·ht to strike out bis
answer or deprive him of the right to defend, 1ie. 'YIWJJ be
stayed from taking anJJ ag,qress·ive action in the case u11itil
he has pm·,qecl hirnself of the contempt. Harney Y. Harney
(1905), 110 App. Div. 20, 96 N. Y. Supp. 905; White v. White
(r911), 148 App. Div. 883, 132 N. Y. Supp. 1043; Bates v.
Bates (1913),. 145 N. Y. Supp. 41.1; Moncrief v.. Moncrief
(1915), 155 N. Y. Supp. 592; Landry v. Landry (1926), 215
App. Div. 316, 213 N. Y. Supp~ 671; Friedman v. Frieclmwn
~1926), 216 App. Div. 348, 215 N. Y. Supp. 47.
.
"In HarneJJ v. Harney (N. Y.), supra, an action by a wife
for an absolute divorce, the defendant was ordered to pay
alimony pemfonte lite and counsel fees. The defendant never
paid the counsel fees and quit payments of alimony a::fter a
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short time·.. The plaintiff then moved to punish him·
29~' for *contempt, and to stay him until he complied with
the order. The court, in holding that the defendant.
could be stayed from moving the trial on until he- compliecl
with the order for counsel fees and alimony, on the ground.
that the defendant 'is absent f-rom the state and seeking to
avoid service of or order in this action,' said: 'Since Hovey
v. Elliott (1897), 167 U. S. 409, 42 L. Ed. 215, 17 Sup. Ct ..
Rep. 841, the courts have no power to strike out an answer
in such a case by way of punishment, but that judgment does·
not affect the principle that the courts ,may stay the def,mdm~t froni a.ny af firma.til'e vro,qrcssive action, like -unto that
of moving the case of triaL The question presented by this.
appeal is not whether the defendant may be punished for a
eontempt, but whether the defendant, with full knowledge of
an order of the court and of its terms., made upon his· own.
written consent, who wilfully disobeys the order, can complain if the court denies him the rig·ht during such disobedience to move affirmatively in the action in wl1ich the
order was made. The element of ''contempt'' in the case is thecontempt into which the court would put itself if it permitted
one to act affirmatively in a suit while he was a disobedient
suitor.'
.
. . ·{
"In BateB v. Bates (1913), 145 N. Y. Supp. 411, a wife obtained an order i·equiring the defendant to pay her counsel
fees and $5 per week alimony, pending- an action for a divorce. It. appeared that, before the case had been submitted,
the defendant left the jurisdiction. The plaintiff moved to
vacate and set aside the judgment, which was against her on
the gtound that the defendant, by his non-payment of alimony
·and removal from the state, was in contempt of court and
should be stayed from taking any onward steps in the action
until he bad purged himsel£ of the contempt. It was· held
that, under the circumstances, the court had full power to
.~tav him front any .forwarcl vror.ecdings in the action until he

had purged himself of contemvt.
"In MMicr·ie.f v. Moncrief (1915), 155 N. Y. Supp. 592~ the
<.

defendant was ordered to pay alimony and eounsel fees to
his wife, and, on his failure to comply with the order, the
plaintiff made a motion to stay all proceedings and the trial
t1ntil the defendant paid the alimony and fee. The court
held that the motion to punish the defendant for contempt
should be granted; and that such a stay would not impede
the defendant in making· his defense when the case finallv
comes to trial, and 'thus it was not withlrt the inhibition
so• of Siblev *v. Sibley (1902), 76 App. Div. 132, 78 N. Y.
Supp. 743, S'UJJra." (Italics ours.)
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Assign·ment of Error No. 3.
The court erred i'n. changing and ·modi/ying the decree f ro111,
the bond of matdrniony of January 8, 1935, which gave entire
custody of the child to the ·c01nplCl!inant so as to allow the defendant part-t-ime custody.

The decree of 1935 gave exclusive custody of the child to
the plaintiff. Although there is no evidence to support any
of tlrn charges made in the defendant's petition and there is
no evidence of any change of condition which would be for
the better interest and welfare of the child, the court by its
decree of 1943 gave part-time custody of the child to the defendant for 41 days in the summer time and a period not to
exceed 10 days during the Christmas holidays of each year.
This case is very similar to the recent case of Darnell v.
Barker, 179 Va. 86, 18 S. E. (2d) 271. So much in point is it
that we will rely on this case entirely and cite no other precedent.
In Darnell v. Barker, s1t1pra, the wife filed suit for divorce,
charging· her husband with cruelty and desertion and prayed
for custody of their son. The husband filed an answer denying the charges of cruelty and desertion but offered no evidence in support thereof. The court entered a decree adjudging the husband guilty of wilful and unjustifiable de. sertion and granted the wife a divorce from bed *and
31 * board. Bv the terms of the decree the wife was awarded
custody of the child subject to the right of the husband
to visit the child at the .home of his grandfather for one hour
once a month. A short time later the grandfather died and a
decree was entered clrnng'ing· the place of the visit to the l1ome
of the. father's sister. In clue course the decree of divorce
from be.d and boa rd was merged into a decree of absolute divoree with no nrntcl'ial chan~;e as to the chilcl's custodv. About
Rix months ·after the final decree the wife nled a petition allegfog· that she planned to marry a .captain in the United
States Army who was tlien stationed at Fort Mver, Virginia,
hnt wl10 was about to be transferred to Fort Riley. Karn~as,
wl1ere she expected to take her infant son to make bis home
with tl1em and it wo11 lcl be impossible to comnly with the term!=:
of the clecree rem1irin~· her to take the child to the home of
t11c hushand 's sister once a month for the one-hour vi~·dt bv
Ms father. The netition concluded with the· praver tl,at a
decree be enterecl modifvirnr the former decree with re~nP~t
t" tnkin~· the child at stated times to the home of the f::ither's
sh,ter for a visit by his father, an·d, that instead, it be decreed
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that the father be aecorded the right to visit the child at
reasonable and proper times and at such places where the
child may be residing with his mother. ·
· The father answered, objecting to the modification as
prayed for, and alleg·ed that he expected to remarry in the
near future and that he would be able to maintain a
32* proper and suitable home in *"\Varrenton, Virginia, for
the upbringing of his son. He prayed for custody of
the child for two months of each year; that the mother be
given custody for the remaining months, and, that she be required to pay a part in the cost of transporting the child
from wherever he might be to vVarrenton, Virginia.
The court by decree gave custody of the child to the father
for one month in each year and to the mother the remaining
eleven months. The mother was to pay the transportation
costs when the child was to come to her and the father was to
pay the costs when the child was to go to him.
A few months later the mother filed another petition wherein
she alleged that she had remarried; that it would not be for
the best interests of the child to visit his father's home for
even one month during the year; that due to the inability to
obtain satisfactory living quarters in Kansas the child had
not been taken there but left with his grandmother in Washington. She further alleged that it would be to the best interest of the child to be left with bis grandmother and suggested several plans whereby the child could be visited by his
father instead of being delivered to him for a month's visit
each year. Accordingly the petition prayed that the mother be
allowed absolute custody of the child. The father answered
the petition denying that there had been any change in the
conditions which justified a modification of the decree giving
him one month's custody.
The court declined to modify its decree but did provide
that when the child was with his father that he be visited
weekly by a physician who was to report to the court
·33* bis findings on the *infant's health and well-being. From
this decree and the one giving the father custody of the
child for one month out of each vear the mother appealed.
The Court of Appeals found that the trial court was justified from the evidence in awarding absolute custody of the
child to his mother when the decree of divorce from bed and
board was entered. It also found that since the separation
of the child's parents, the child had been g·iven a happy and
rorni;enial !Jome by his g-mndmother in Washing-ton. It further found that the child's stepfather had an affectionate regard for the child and that he ancl his wife were amply ahle
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.to rear the child in comfort and in accordance with the station of life to which he had become accustomed.
The court said:

"·Ordinarily, a change in the custody of a child of tender
years should be based on some change of condition which is
for the better interest of the child.''
The court was of the opinion that there was nothing in the
record to indicate that there bad been a change of condition
which demanded a change in the custody of the child. It
pointed out that the decree of the lower court gave absolute
custody of the child to the mother because she was a .fit person and was the innocent party in the proceeding and denied
,custody to the father because it was for the best interest of
the child, because the father was an unfit person and because
he was the guilty party to the divorce proceeding. It found
that the mother was still a fit person and that she forfeited
110rie of her rig·hts by her remarriage. On the other hand,
it found that there was no proof that the father was
34* *any more fit to have the custody of the child at that
time than he was at the time of the separation.. The
·court, in its concluding remarks, said:
"Of course, in awarding the custody of a child, the ties of
affection between it and the parent and the rights of the latter should be respected. In the case before us it is entirely
1Jroper that reasonable provision be made for the father to
visit and see his son, w11erever the latter may be. But, in
out opinion, it is not reasonable to order that this child at
its present age be transported back and forth across the continent in order that the father's wish may be gratified. If the
conclitions itnder which he is to visit the child are burdetis01ne
to him, or eve,n if the11 are such that he camiot coniply with
the1n. tihis is a. situtaion. for ,which he a.lone is to blamie. U
was l1e who broke up t110 family and deserted the child.''
{Italics ours.)
The court was also of the opinion that a delaved interest
bv a fat11er concerning- his child is not calculated to excite
mu.ch svnmathy. · It held that there was nothing- in the record
to iustifv tlH~ lower court in dividin~· the custodv between the
:nther :md the mother and was of the opinion that the interPst and welfare of the child demanded that the child be allowed to continue to make his home with his mother. The decrees appealed from were reversed; full custody of the child
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was continued with his mother, and the father was only permitted at his own. expense to visit and see his child from time
to time, wherever he might be, under reasonable conditions.
to be determined by the lower court.
As has been stated, the facts in the case at bar are very
similai: to those in Daniell v. Barker, supra. In both cases.
the father was to blame for the separation. In both cases exclusive custody of the child was originally awarded to
35* the innocent party in *the divorce proceedings. In both
cases the fathers were impecunious and contributed
practically nothing for the support of their families. In both
cases the child had been given a happy and congenial home
after the separation of his parents by his mother. In both
cases the child's stepfather had an affectionate reg·ard for the
child and was able to give him a comfortable home. About
the only real difference is in the age of the two children when
the modified decree was entered. In the case at bar the child
was a little over twelve years of age. In the Darnell case the
child was about four years old.
On the other hand there a:re certain facts which exist in
the case at bar, not present in the Darnell case, which makesout a stronger case against the defendant, Lindsey. For example,. the father in the case at bar went a much longer time
before manifesting any interest in his child. He had money
which no doubt he could have used to support his wife and
child penden.te lite but preferred to spend it by employing
counsel to fight his conviction for contempt.
In 27 C. J. S. 1188, the following is said:
"To justify a substantial modification of the decree awarding custody of the children, there must be shown a change of
circumstances, or the discovery of material facts existing, but
unknown to the court, at the time of the rendition of the decree. If the welfare of the child so requires, the decree may
be modified without a change of circumstances, on the presentation of facts which although existing at the time of the
original decree were not then presented or considered. The
welfare of the child is the controlling consideration, and when.
ever it is shown that it is best for the welfare of the child that
it be transferred from the custody to which it was awarded,
the court will in its discretion modify the decree; otbcrwiRe
modification is properly denied. The decree sho·itld not be
11todified merely to conform, to the w·ishes of a paren.t, nor
should it be modified for the reward or punishment of a
parent, bnt the rights and wishes of the parents should,. if
possible, he considered.'' (Italics ours.)
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36*

*In the case at bar, there has been shown no change
of circumstances. No evidence has been introduced to
the effect that the child's welfare will be enhanced by g·iving
the father partial custody. The 1943 decree gives as the
reason for the change to establish proper relations betwe.en,
the infant and his father. We have been unable to find any
law giving this reason as a proper one for a chang·e in custody of a child. The defendant did not give this as a reason
for a chang·e of custody in his petition and the record does not
show that he ever used the reason as an afterthought. The
first occasion where this point was mentioned in the case was
when the court made use of it in its decree. vVe feel that another reason the court modified the decree was to satisfy partially the wishes of the defendant and this, according to the
above law, the court should not have done. As far as establishing better relations between the father and child is concerned this can be accomplished by visits of the father to see
the child.

Assign1nent of Error No. 4.
The coitrt erred in not ordering the defendant to pay to the
c01nplain.(1/Jit a reasonable a111,d proper sitm for the support of
the child from the date of the decree of divorce from, bed and
board until the decree of J an·uary 25, 1943.
·
The modified decree of 1943 requires the defendant to pay
all alimony pendente lite and support money due until the
date of the decree of divorce from bed and board ( September
12, 1934), and to pay to the plaintiff $50.00 each month
87* for the support of the *child after January 25, 1943. The
court did not allow the complainant any money to reimburse her for supporting· the child between September 12,
J 934, and .January 25, 1943. We think this was error.
One of the cardinal principles of equity is that "he who
seeks equity must do equity". Therefore, if the defendant
i8 entitled t0 anv equity such as having partial custody of
llis son, he should be required to reimburse the complainant
for the years she supported bis child. The law is clear that a
father must supuort his children. It is a father's legal as
w·ell as a moral duty to support his infant children. 7 Digest
of Va. and W. Va. R~ports (:M:icbie) 884.
In llfihalcoe v. H olitb, 130 Va. 425, 107 S. E. 704, it is said:

"The rules are much the same re~ardin~ support of infant children by a father. He owes them the duty of main -
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tenance. This, by the weight of American authorities, founded
upon common sense and natural justice, is a legal and not
merely a moral obligation. Where the child is ~iving away
from the father, the question of his liability will depend upon
_the circumstances of the case. If he abandons the child, or
drives hi1n fr01n honie, he is Ua,ble to ctny person, who furrushes necessary su-pport; but the person fumishing it must
bear the burden of proving that there was an unjustified
abandonment, that the support furnished was necessary, and
that the credit of the father was, in contemplation of law, the
basis of the advances. The authority to pledge the father's
credit either by the mother who has the custody of the children, or by the children themselves, is implied in the legal
duty of support. The liability does not attach where the support has been assumed by others as a purely voluntary undertaking, without any regard to an obligation or duty on
the father's part; and whether there has been such voluntary
assumption, if the facts are in dispute, is a question for the
jury.'' (Italics ours.)
•)(<There is no evidence in the case at bar that the complainant and her second husband have voluntarily assumed to support the child. On the contrary, the record shows
clearly that the mother has been compelled to support tho
child because of tbe father's refusal ancl failure to do so.
38*

In Long on Domestic Relations, at page 431, it is said:
'' The authorities arc in conflict as to whether the father
is liable for the support of the children where the decree
awards their custody to the motl1er, but is silent as to their
support. * * * The vrevailing doctrine, however, now is that,
where the divorce 1zas been, .Qranted to the rnother for the·
father's .fa.-u.U, he 'remains lia.ble for the sitpport of the •chilclren, as between hiniself and the rnother, altho11r.qh their custody is given to the 1nother." (Italics ours.)
Assignment of Error No. 5.
The coitrt erred in directin,q the rlefendant to pay only
:fE0.00 a, 'month for s'llpport of the child.

The defendant testified that bis present income is about
$6.000.00 annually (R., p. aW). There is evidence that the
child has been g·iven lessons in horseback riding, dancing and
swimming (R., p. 445). He also belongs to tbe Hoy Scouts.
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·Obviously a child cannot be given all these advant3:ges .and
.the necessities of life too on $50.00 a month. w·e feel that
when a father can afford it, and ·.the evidence here is that he
.can, be should be required to confribute to the support of his
child an amount commensurate with the child's station in life.
For this reason we feel that $100.00 a month would be nearer
the right amount than $50.00. The father's income on a
monthly basis is $500.00. $100.00 is only one-fifth of his income, leaving- him a considerable amount for himself.
"''In Twohy v. Twohy, 130 Va. 557, 107 S. E. 642, the
.39*
father had an income of $11,500.00 per annum. The
,court allowed the wife $3,600.00 a yea.r alimony and $3,600.00
.a year for support of the three children. Here the court allowed the children about one-third of the father's income for
.their support. If this rule were applied to the case at bar
.the defendant should pay about $200.00 a rµonth. Certainly he
,cannot complain about $100.00.
.Assigmnen.t of Error No. 6.
The court erred in allowing the ,com.plainan.t only $400.00 as
.counsel fees.

This case has been vigorously contested. The r"ecord con:sists of over 800 pages. 593 pages of evidence were offered
on the petition alone. The case has been pending in court
since the petition was file cl by the defendant for custody of
tbe child for nearly three years. Two days were devoted to
taking the defendant's testimony and four days for the plaintiff. Counsel were before the court on numerous other occasions to argue various motions. · Considerable skill and industry had to be exercised by counsel on both sides in order
to deal and present certain complicated problems
law to
tlie court as can be seen from this petition. Over a hundred
<~xl1ibits had to be studied carefully, and above all, the re8ponsibility of a life of tender years rested upon counsel whose
duty it was to see that nothing should be done which would
endanger llis best interests and welfare. A. fee of $400.00 is
far too small considering· the present income of the defendant
wl1ich is, as heretofore shown, $6,000.00 annually.

or

*In Twohy v. Twohy, supra, where the father earned
$11,500.00 annually, the trial court allowed counsel for
the mother a fee of $2,500.00. On appeal this court was of
tlie opinion that the fee was liberal but not excessive. This
court commented that t11e case was a simple one with no com-

40,,.,
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plications and required no great skill or industry on the: parl
of counsel for the mother who broug·ht the suit.
In K frn. v. Kirn,, 138 Va. 132, 120 S. E. 850, the trial court
allowed the wife an attorney's fee of $3,500.00. This court
was of the opinion that the case had been vigorously contested
on both sides and commented on the fact that the evidence.
consisted of nearly 500 pages and the case had been pending
for several years. Like the Twohy Case, supra, this court
thoug·ht the fee was liberal but not excessive.
In Colbert v. Colbert, 162 Va. 393, 174 S. E. 660, the husband's income was $4,000.00 per annum. He owned "very
little property". After payment of fixed obligations bis income did not exceed $2,500.00. Although the wife was at fault
in causing· the divorce the trial court allowed her counsel a
fee of $1,250.00 for services in the lower court and $250.00
for handling the case on appeal. This court reduced the feeto $750.00 for services performed in both courts. The opinion
is silent as to the nature of the services performed by the·
.wife's counsel but $750.00 seems rather liberal for counsel of'
the guilty party.
·
In view of the above cases and considering the present
financial status . of the defendant and the large amount of
serviGes performed in the trial court and here, we feel
41 * that a fee of $2,000.00 *would be conservative and not
liberal and we respectfully ask that this court allow the
complainant this sum as her counsel fee.
CONCLUSION.
With the utmost deference to the lower ~ourt, we feel necessarily constrained to take issue with the conclusions of that
court regarding the custody of the infant child. We feel it
will be definitely ag·ainst his interest to take him away from
the present ties of affection and place him among strangers.
In addition to a consideration of the welfare of the child. we
urge that hiR mother. innocent of anv wrong-doin~, sho1ild not
now be deprived of the entire custody and control of her child
for one montl1 ..particularlv in view of the fact that she alone
has assumed the res1l0nsibility for his maintenance and well
being-.
·
The evidence clearly and beyond ouestion supports the conclusion that the motbe1· of this child should have his custody.
She waf, awarded cnstodv in the divorce decrees, and it cflnnot be ouestioriecl that tl1e lower conrt recog·nizes t]u1t i;;l1P. is
a fit and proper person to have the tr31nin!>: of her chilrl. The
enor of tl1e lower court, we submit, lies in the fact that an
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effort is being made to afford the father an opportunity to
see his child, even at the expense of awarding him partial
custody. Where it is once judicially determined that one of
the parents should have the custody of a child, it should not
be expected of that parent to submit to unreasonable demands
in order to afford to the defaulting parent the privilege of
seeinO' the child.
42*
*We respectfully urge that this court reverse the
holding· of the lower court in awarding the partial custody of the child to his father, and direct that a decree be
entered awarding his permanent and absolute custody and
control to his mother. If" the defendant desires to see his
child, let him visit him. We do not think it reasonable to
order that the child be transported a distance of approximately one thousand miles and back twice each year in order
that the father's visit may be satisfied.
PETITIONER'S PRAYER.
Petitioner, therefore, prays that an appeal may be allowed,
that a writ of supersedcas may be awarded her; that the decree herein complained of may be reviewed and reversed;
that the errors enumerated in the foregoing· assignments may
be corrected, and tbat a final decree may be entered in this
case awarding to the plaintiff the absolute and unconditional
·
custody of her infant child.
Appellant adopts this petition as her opening brief. Counsel for appellant requests an oral hearing of the application
for an appeal. Counsel for appellant has mailed a copy of
this petition to Richard Florance. Esq., counsel for Henry
Dorsey Lindsey, this 22nd dav of May, 1943, and will file
this petition in the Clerk's office of the Supreme Court of
Appeals of Virginia at Richmond, Virgfoia.
Respectfully submitted,
CECELIA UTSEY KERN,
Formerlv Cecelia McKenna Lindsev.
By CUTLER l\fA Y, Counsel.
.
-tr:!<

*CUTLER MAY.
1233 Mutual Building,
Richmond, Virginia.

W c. R. Hugh Rudd and Cutler l\fay, attorneys practicingin the Supreme Court of Appeals of Virginia, do ·certify tlrnt
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in their opinion there is manifest error in the records of the
proceedings in the foregoing cause, and that in their opinion
it is proper that the decree entered by the Law ai1d Equity
Court of the City of Richmond, Virg·inia, .on the 25th day of
January, 1943, should be reviewed, reversed and remanded
by this Honorable Court.
Given under our hands this 22nd day of May, 1943.
R. HUGH RUDD,
1233 Mutual Building,

Richmond, Virginia.
CUTLER MAY,
1233 Mutual Building,
Richmond, Virginia.
Received May 22, 1943.
M. B. ,vATT.S, Clerk.
October 7, 1943. Appeal and s,ztpersedea.s awarded by the
Court. Bond $750.
M.B. W.

RECORD
VIRGINIA:
Pleas before the Honorable Willis D. Miller, Judge of
the Law and Equity ·Court of the City of Richmond, held
for the said City at the Courtroom thereof in the Citv Hall
on the 6th day of March, 1943.
~
Be it remembered that heretofore, to-wit: At the R.uleR
held in the Clerk's office of the said Law and Equity Court
of the City of Richmond, on the Third Monday in November,
1930: Came Cecelia McKenna Lindsey, by ·Counsel and filed
her Bill against Henry Dorsey Lindsey, which Bill is in the
words and figures following, to-wit:
Virginia:
In the Law and Equity Court of the City of Rich1J1ond.
Cecelia McKenna Lindsey, Complainant,

v.

Henry Dorsey Lindsey, Defendant.
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BILL.
To the Honorable Robert N. Pollarcl, Judge:
Your complainant., Cecelia l\foKenna Lindsey, respectfully
represents.:
That on the 30th day of May, 1928, your complainant was
lawfully married in the City of Columbia, State of South Carolina, as will more fully appear from a certificate of marriage
herewith filed and marked Exhibit'' A'' and made a part of
this bill.
page 2} That your complainant and the defendant have
been actual bona fide residents of the State of Virginia for a period of more than one year prior to the institution of this suit, having resided within the City of Richmond,
in which city and state they are now domiciled.
That your complainant and the defendant last lived and
cohabited together as man and wife within the City of Richmond, Virginia, at 2512 Fourth Avenue.
That your complainant did not by procurement or connivance with the said defendant, institute this suit.
That your complainant has at all times been a true and dutiful wife to the said defendant, doing all within her power
to cause their married life to be happy.
Your complainant further alleges that continually since
their said marriag~, the defendant's cruel conduct towards
your complainant has made her life burdensome and intolerable. That the defendant would without the slightest reason
curse and abuse your complainant, calling her names which
are unfit for print. That about one month prior to the birth
of their said child the def end ant slapped your complainant
in the face several times, and tried to drag your complainant
down the stairs, and it was all she could do to keep from falling all the way down. That at the time of the birtl1 of their
cbild, the defendant would not allow your complainant to secure the services of a nurse upon her return from the hospital, and that your complainant's mother attended to her
until she was sufficiently able to take care of herself. That
on one occasion after your complainant had returned
page 3} from the hospital, the defendant-'s conduct towards
her became so violent that she was caused to·suffer
a relapse. That the defendant posted a sig;n on the front door
of their home reading: "NO RELATIVES ALTJOWED.
MY BUSINESS PREVENTS M:E FROM TELLING YOU
PERSONALLY.'' That for long periods of time the def end-
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ant would refuse to speak to your complainant, and showed m
gTeat deal of indifference towarµs her. That your complainant pleaded with the defendant to change his attitude, telling
him that her health would not permit such conduct on his
part, in spite of which the defendant continued his cruel
manner.
Your complainant further alleges that the defendant's
cruelties and abusiveness towards her caused her to live at
. all times in fear of bodily harm. That on the 8th day of October, 1930, the defendant's conduct became so violent towards your complainant that she was forced to leave the·
premises and go to the home of a friend for pro~ection.
Your complainant therefore alleges that the defendant did
on the 8th day of Oc.tober, 1930, constructively desert and
abandon your complainant and their infant child~
In tender consideration whereof, and inasmuch as your
complainant is remediless in these premises, save in a court
of equity wherein alone such matters are properly cognizable,
your complainant prays that the said Henry Dorsey Lindsey
may be made a party defendant to this suit, that proper
process may issue, and that he be required to answer same,
but answer under oath is hereby expressly waived; that your
complainant be granted a divorce from bed and board from
the defendant, and at the expiration of three years
page 4 ~ which will be on the 8th day of October, 1933, she
may if then so allowed by law, apply to the court
to have this decree enlarged so that a divorce from the bond
of matrimony, which was created by the aforesaid marriage
may be de.creed her; and that she may be allowed the absolute
care, custody and control of their infant child, namely, ..... .
Lindsey, age three months; and that the said defendant be
required to pay to your complainant .reasonable sums of
money £or the support and maintenance of herself and said
infant child, and reasonable counsel .fees to represent her in
said suit.
And that she may have such other, further and general relief as the natnre of he1· case may require, or to equity may
seem meet.
And she will forever pray, etc.

LOVENSTEIN & LOVENSTEIN,
p: q.

page 5 ~ And at another clay, to-wit: At a Law and Equity
. Court of the City of Richmond, held the 20th clay
of November, 1930.
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This day came the plaintiff, by counsel, and pursuant to
notice to the defendant, personal service of which was made
on the defendant, as shown by return thereon now .filed, and .
moved the Court that the defendant be required to pay alimony pendente lite, counsel fees and suit money. And also
came the defendant in person and by counsel in response to
said notice and this cause was argued by counsel.
On consideration whereof the Court, doth order that the
defendant do pay to the plaintiff for the support of herself
and the infant cl1ild of said parties the sum of $15.00 per
week, until the further order of Court, the first weekly payment to be made as of November 20th, 1930, to which action
of 'the Court the defendant by counsel excepted. And leave
is granted to the defendant to hereafter assign the grounds
of such exception.
·
page 6

~

(Filed in Clerk's Office November 21st, 1930.)

Virginia:
In the Law and Equity Court of the City of Richmond.
Cecelia !foKenna Lindsey

v.

Henry Dorsey Lindsey.

EXCEPTIONS TO THE ORDER GRANTING TEMPORARY ALIMONY.
The above defendant, through his attorneys, hereby notes
an exception to the Court in entering an order requiring the
defendant to pay the complainant Fifteen Dollars ($15.00) a
week as temporary alimony pendil}g the above styled suit
and bases bis grounds of exception as follows:
1. That it havin.ci,· been admitted by both parties hereto that
the defendant is hopelessly insolvent, the above amount is
grosslv excessive; and,
2. The ev:idence of the defendant is that he is dependent
upon his own labor for his support; and,
3. That the doors of the onlv home he has to offer stand
open to the complainant and he is ready to receive her and
to ~1u1re his fortunes whenever she will return; and.
4. ThRt 8he is young and havin~t temporary relief from all
wifely duties, no reason is perceived for requiring· tl1e cfo-
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fendant to contribute to her support from his slender earn .
ings; and,
page 7 ~ 5. That about seven weeks ago from date hereof,
the complainant without any just cause, excepting .
acting under the influence of her mother and sister, deserted
the defendant at Richmond, Virginia, and accompanied her
mother and sister to Columbia, South Carolina. That the
defendant did not abandon the child or the complainant, nor
did he drive them away from his home. In the meantime, the
defendant had a home in Richmond, Virginia, where he was
ready and willing and still is ready and willing to provide
for his wife and infant child. The defendant contends that
he has a right to maintain his wife and child in his own home
and he cannot be compelled against his will to do so elsewhere .as he never has refused or failed to provide fo'r them
where he lives. Therefore, the defendant further respectfully insists that he is not liable under the facts in this case
for the payment of temporary alimony.
Respectfully submitted,
HENRY DORSEY LINDSEY.
KIRSH & BAZILE, p. d.
November 20, 1930.
page 8
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And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 18th day
of December, 1930.

On motion of the defendant, Henry Dorsey Lindsey, by
Counsel, leave is granted to him to file his Answer and Crossbill in this cause, and said .answer and cross-bill is accordingly
filed and this cause is docketed and set for hearing on said
answer and cross-bill.

"tTirofoia
' ~ .·
In the Law and Equity Court of the City of Richmond.
Cecelia McKenna Lindsey, Plaintiff,
v.
Henry Dorsey Lindsey, Defendant.

Cecelia ::M:cKenna Lindsey v. Henry Dorsey Lindsey.

3.5

.A.NSvVER AND CROSS-BILL.
'To the Honorable Robert N. Pollard, Judge.:
The answer of Henry Dorsey Lindsey to a bill of complain.ant exhibited against him in the Law and Equity Court of

the City of Riclunond, Virginia, by ·Cecelia McKenna Lind.sey.
For answer thereto, or so much thereof as he is advised
it is material for him to answer, your defendant answers and
.says:
1. It is true that this defendant and the plaintiff were married on the 30th day of :May, 1928, as stated in the first paragraph of the bill.
2. It is true that the plaintiff and the defendant last lived
and cohabited together as man and wife within the
page 9 ~ City of Richmond, Virginia, at No. 2512 Fourth Avenue.
3. That the defendant denies the allegation that the plaintiff has at all times been a true and dutiful wife to the defendant, doing all within her power to cause their married
life to be happy.
4. That the defendant further denies the allegation that
·continually since their said marirage, the defendant's cruel
conduct towards your plaintiff has made her life burdensome
-and intolerable, and also denies that the defendant would
without the slightest reason ,curse and abuse the plaintiff,
'Calling lier names wllich are unfit for print. The defendant
denies that about one month prior to the birth of their said
child the defendant tried to drag the plaintiff down the stairs,
and it was all she could do to keep from falling· all the way
down. That the defendant emphatically denies that at the
time of the birth of the said child, he would not allow the
plaintiff to secure the services of a nurse upon her return
from the hospital, and also denies that on oue occasion after
the plaintiff had returned from the hospital, that his conduct
towards lier became so violent that she was caused to suffer
a relapse.
5. That the defendant admits that he posted a sign on the
front door of bis home, as alleged by the plaintiff, but asserts
that be had a rig·ht to do so, especially in view of the fact
that the relatives of the plaintiff continued to vex and harass
the said defendant. and also prejudice the plaintiff against the
said defendant. The defendan_t denies that for long periods
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of time he would refuse to speak to the plaintiff,,
and showed a great deal of indifference towards.
her. The defendant denies that the plaintiff
pleaded with him to change his attitude, telling· him that her·
health ,vould not permit such conduct on his part. It is emphatically denied by the defendant that he was cruel or
abusive at any time1 or in any manner, towards the plaintiff,.
and also denies that he ever put the plaintiff in fear of bodily
harm, nor on the 8th day of Octobe1·, 1930, was his conduct
so violent towards· the plaintiff that she was forced to leave
the premises and go to the home of a friend for protection.
6. That this defendant emphatically denies that he did on
the 8th day of October, 1930, constructively desert and abandon the plaintiff and his infant child.
7. That it is true• that the jurisdiction of facts, as alleged
in the bill of complaint, are correct; namely, that the plaintiff and defendant have been actual bona fide residents of the
State of Virgfoia for a period of more than one year prior to
the institution of this suit, having resided within the City of
Richmond, in which city and state they are now domiciled .
. 8. That on May 3oth, 1928, the defendant was lawfully mar1ied in Columbia, South Carolina, to Cecelia McKenna Lindsey, whose maiden name was Cecelia McKenna Utsey. That
the defendant and the said plaintiff arrived in the City of
Richmond, Virgfoia, Thursday nig·ht, May 31st, 1928, and went
to live at No. 503.South Davis Avenue, Apartment No. 5. That
on the following· Saturday at midnight the said plaintiff wrote
an eig·ht pag·e letter to her brother-in-law, Mr.
page 11 ~ Donald Russe11, informing him that she had made
a terrible mistake in g·etting married, and further
added the following: "I have found out that I do not love
Dorsey and I want you to get me a divorce. I am sure he
loves me dearly-in fact so much so that he says he is perfectly willing lor me to go if it means mv happiness. It is
all mv fault-I am sorry that I am so :fickle."
That the defendant insisted upon the said plaintiff remaining and tried to get her to stav in Richmond at least until
September, but she informed the defendant that she woulcl
not do so 11nder anv circumstances. The defendant and the
Raid plaintiff rode ·around Rfohmond all Sundav afternoon,
June 3rd. 1928, the former honin<! th11t she would chanire lier
minrl and remain. The said nlai.ntiff stated to the said defendant that she wou l<1 not consider anvtl1illo- but a clivm·cP.
and alim.m1J/. emnhasfain!?: the latter. and furt.her sfatP.rl tlwt.
she w~ntP.d to mJrSUP. Jim· musie1al studie~. The sairl def1=mclant told the said plaintiff that she s110uld seek some legal adpag·e 10
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vice before she took such a drastic step as she was contemplating,. and offered to take her to her uncle, E. V. Farin:.
bolt, Attorney at Law, for advice, but she declined such assistance and stated that she desired "Donald" (meaning l\fr.
Donald Russell) to represent her. On that same afternoon,
June 3rd, 1928, she packed her grips, trunk and all her belongings and asked the clef endant to wire "Donald" to meet
her on the train that left Richmond around 6 :30 o'clock P. l\I.,
and instructed the defendant to check the trunk as she would
not have time, etc., to get it off on the same train
page 12 ~ on which she was leaving.
That M:rs. Mary 1'1:cKenna Utsey, the plaintiff's
mother, received the telegram intended for Mr. Donald Russell, and the said Mrs. Utsey immedit~.tely called the defendant on the telephone and inquired as to the meaning of the
telegram, her exact language being: '' ·what on earth is
wrong·1" That the defendant only informed the said Mrs.
Mary McKenna Utsey that Sis (meaning the said Cecelia
l\foKenna Lindsey) did not want to stay in R.ichmond and
that she could tell her her reasons as she told them to him
upon their arrival in Richmond. That the defendant received a telegTam at 7.:00 o'clock A. M., Monday, June 4th,
1928, from l\frs. Mary l\foKenna Utsey, saying: "HOLD
TRUNK ·wRTTING SAY SHE IS ON· VISIT LOVE."
That on the afternoon of the same day, ,June 4th, 1928, the
defendant also received a telegram from the said plaintiff
which read as follows: '' Wm vou meet me noon Seaboard
Tuesday miss you tenibly neeil your love answer.'' That 1
.the de-fondant wired "DO NOT -CO:ME TUESDAY. WAIT
FOR MY L,ETTER. '' That the said plaintiff sent anothei·
telegram to the defendant on ,June 7th, 1928, which stated as
follows: "l\feet me noon train today-Love." That the said
11laintiff arrived on .Tur10·7th, 1928, in Richmond with her ~ister, Miss Virg'iuin Fair Utsev (now :Mrs. Donald Russell),
nncl that several davs later Mr. Do11alcl Russell arrived in
Richmond, bringing ··with him the plaintiff's younger ~i~ter.
1\fo:;8 Mildred TThieY. That the said Mr. and i\f rs. Donald R,ussell and 1\fiss "Mildred Ubwv remained in Richmond for ~P,·veral days and then departed for their respective
page 13 ~ homes.
That the defendant and the said plaintiff lived
to.<tether as hm,band and wife continuously from ,June 7tl1,
Hl2R. until Octobe1· 1st, 1930.
Tlrnt the defendant further answers and s::iys tlrnt the i;:nicl
pfahitiff entered tl1e hmmital on Aug·ust 30th; J 930. ::md that
on September 1st, 1930, a son was born to the defendant am1
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in their opinion there is manifest error in the records of the
the said l)laintift. '11hat the said Mrs. Mary lfoKenna Utsey,
mother or the said plaintiff, arrived in Richmond on August
31st, 19;j0, with expressed inte11t10ns of taking the said plaintiff to her home in Columbia, ·~outh Carolina, as soon as possible. That the said plaintitf left the hospital on September
8th, 1930, and that on October 1st, 1930, the said plaintiff wilfully deserted and abandoned the def eudant with her mother
and sister, and did voluntarily, wilfully and without any justification whatever on October 1st, HJ30, leave the defendant's home on a southbound train for Columbia, South Carolina.
That the said plaintiff returned to Richmond, Virg'inia, on
November 11th, 1930, and immediately went to the home of
a friend, Mrs. R. B. Cottrell, No. . . . . . . Griffin Avenue, Barton Heig·hts, and remained with the said Mrs. Cottrell until
November 20th, 1930, leaving about noon of that day to go
to live with her uncle, John T. McKenna, 3129 Fifth Avenue,
Highland Park, Richmond, Virginia, where she still resides.
WHEREFORE, the defendant prays that his answer may
be filed, and so much thereof as is necessary may
page 14 ~ be read and treated as a cross-bill; that your plaintiff be required to answer the same, but not under
oath, answer under oath being hereby expressly waived; that
proper process may issue; that the plaintiff's bill of complaint
be dismissed at her cost and that he, the said defendant, be
granted a divorce from bed and board from the said plaintiff
upon the ground of desertion, and that he may have all such
further and other and general relief in the premises as the
nature of his case may require, or to equity shall seem meet.
And he will ever pray, etc.
HENRY DORSEY LINDSEY,
Defendant.
KIRSH & BAZILE, p. d.
pag·e 15 ~ And at another day, to-wit: .A.t a Law and Equity
..
Court of the City of Richmond, held 13th day of
August, 1931.
This day came the plaintiff by her attorney and by leave
of Court filed herein her petition alleging that Henry Dorsey
Lindsey, the defendant, has failed to make payments in accordance with the order of this Court entered herein on the
20th day of November, 1930.
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And on motion of the plaintiff by counsel a rule is awarded
..against the said Henry Dorsey Lindsey, directing him to ap_pear before this. Court on the 14th day of ..August, 1931, at
_nine-thirty o'clock A. 1\L., to show cause if any he can, why
he should not be proceeded against according to law for the
said contempt.
And it is further ordered that a certified copy of this order
when served upon the defendant shall have the same force
.and effect as a rule.
pag·e 16 } Vir_ginia:
In the Law and Equity Court of the City of Richmond.
Cecelia :McKenna Lindsey., Plaintiff,
v•

.Henry Dorsey Lindsey, Defendant.
PETITION.
To the Honorable Robert N. Pollard, Judge:
Your petitioner, Cecelia McKenna Lindsey, would respectfully represent and show unto the Court the following:

1. That on the 20th day of November, 1930, in this cause,
the defendant, Henry Dorsey Lindsey, was directed to pay. to
and on behalf of your complainant for the support of herself
-and infant child, tl1e sum of Fifteen ($l5.00) dollars per
week pending the outcome of this suit, beginning on the 20th
day of November, 1930, until the further order of this Court;
that the said defendant has been very irregular in the said
payments; and that he is now in arrears the sum of One
hundred and twe11ty-five ($125.00) Dollars; that be has from
time to time made promises which were never carried out;
that on the 5th day of August, 1931, your Honor, instructed
the defendant, Henry Dorsey Lindsey, that he must have in
the office of Lovenstein & Lovenstein, American Bank & Trnst
Building, by Saturday, August 8th, 1931, the sum of Thirty
($30.00) Dollars to cover the payments for two weeks, and
again the defendant failed to comply with the order of the
Court.
That on· Monday, August 10th, 1931, counsel for
page 17} your complainant informed counsel for the defendant that he did not receive the said sum of Thirtv
($30.00) Dollars, that same might be sent to the QOmplainani.
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Wherefore,. your complainant prays that the Court take ap-·
propriate action in the premises ; that a rule be issued and
served on the defendant, Henry Dorsey Lindsey, citing him
to appear and show cause why he should not be punished for·
failure to comply with the Court's decree; that he be compelled forthwith to pay the money now due and owing on_
the Court's order; aud that yo.ur petitioner may have such
other, further and general relief as the nature of her case:
may require or to equity may seem meet.
And she will forever pray, etc.
CECELIA McKENNA LINDSEY ..
BENJ. LOVENSTEIN, Counsel
State of Virginia,
City of Richm?nd, to-wit:This day personally appeared before me, Marcus S. I{auf.
man, a notary public in and for the City
Richmond, Virginia, Cecelia :McKenna Lindsey, who being first duly sworn
made oath before me in my city and state aforesaid, that the
allegations and facts contained in the foregoing petition are
true to the best of her knowledge, information and belief.
Givei1 under my lmnd this 13th day of August, 1931.

of

MARCUS S. KAUFMAN,
Notary Public.

My Commission Expires Nov. . . . . . . 1934.
page 18 ~

And at another day, to-wit: At a Law and Equity
Court of the City of Ricl1mond, held the 14th day
of August, 1931.

The defendant, Henry Dorsey Linclfey, having appeared
in respo11se to the rule directing 11im to show cause on this
dav why he should not be fined or otherwise punished for
failure ·to comply with certain orders of this Court. and it
appearing _to the Court from an affidavit of Cecelia McKenna
Lindsey, this day filed in this eause, and from the testimony
of the comnlainant and the defendant that the said defendant has wilfully violated the orders of this Court. it is ordered
that for his contempt 0£ the orders of this Court, the said defendant, Henr:v Dorsey Lindsey, l1e taken into custody by
the Sheriff of the City of Ricl1mond and by him turned over
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for safe keeping to the Sergeant of the City of Richmond to
be confined in the City Jail for a period of fifteen days.
A copy of this order shall be delivered to the Sergeant of
the City of Richmond as and for a mitimus.
page 19

~

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 17th day
of August, 1931.

This day came the plaintiff and defendant, by their respective attorneys, and the defendant, by his attorneys moved the
Court to set aside and vacate the order of the Court entered
in this proceeding on the 14th day of August, 1931, and in
support of said motion -filed in writing his reasons therefo1·,
which are now made a part of the record in this proceeding;
and the Court having heard argument upon the said motion,
and being of opinion, for reasons set forth in writing and
now made a part of the record herein, that the defendant has
failed to purg·e himself of contempt, doth overrule the said
motion of the defendant and refuse to set aside or vacate
the said order, to which action of the court the defendant excepted.
And the defendant expressing; an intention to apply for an
appeal from the refusal of the court to set aside or vacate
the decree of this Court remanding· the defendant to jail for a
period of fifteen davs, leave is hereby granted the said defendant to file certificates or bills of exception herein at any
time witliin sixty davs as prescribed by law and upon the
motion of the defendant, by counsel, the decree of August
14th, 1931. remanding· the defendant to jail for fifteen days
is suspended for a period of sixty days unon condition that
the defendant enter bail in the sum of $500.00, with surety to
be approverl hv the cJP-rk of this court, and thereunon the
said Henry Dorsey Lindsey is let to bail with J olm
page 20 ~ B. Wood Rs Ruretv, the Raid John B. ,vo9d havin11,·
first testified under oath and being- deemed suffiPient by the ~aid <1lerk. and the said Henry Dorsey Lindsev
l1avirnr -firRt f:'nh~1·ed hito and Mlrnowlcchrncl a recognizance in
the snm of $500 00. with the ~aid .Jo]m B. ,voocl as suretv. to
tmpear before this court on the 17th clav of Octoher. 1931. nt
10 o 'clo~k A. l\L nncl surrender himself to the Sheriff of the
ritv of Richmonrl to carrv out the sentence of tlle court for
his contemnt in the event that an anneal be not granted and
be effertual within the said period of sixty clays.
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page 21 ~ Virginia:

In the Law and Equity Court of the City of Richmond.
Cecelia McKenna Lindsey

v.

Henry Dorsey Lindsey.
OBJECTIONS AND EXCEPTIONS TO THE ORDER OF
THE LA-w AND E.QUITY COURT OF THE CITY OF
RICHMOND, VIRGINIA, IN CONNECTlON WITH
THE ORDER TO SHOvV CAUSE WHY THE DEFENDANT SHOULD NOT BE PUNISHED FOR
CONTEMPT OF OOURT FOR HIS FAILURE TO
OBEY THE DECREE OF THE COURT DATED NOVEMBER 20, 1930, REQUIRING THE DEFENDANT
TO PAY .ALIMONY PENDENTE LITE.
The defendant, Henry Dorsey Lindsey, objects and excepts
to the action of the court in the entry of an order of August
14, 1931, and to the entry of an order of the Court on August
17, 1931, whereby the said Henry Dorsey Lindsey was adjudged guilty of contempt of court and was committed to jail
for fifteen (15) days by the said Court, the grounds of which
objections and exceptions are as follows:
1. The Court erred in finding the defendant, Henry Dorsey
Lindsey, guilty of contempt of court because of his failure to
pay the temporary alimony directed in a decree of the Court
in the divorce case of Lindsey v. Lindsey, since the evidenc~
introduced before the Com·t did not prove beyond a reasonable doubt that the said Henry Dorsey Lindsey was :financially able to comply with the said order of Court,
page 22 ~ but, on the other hand, did prove by a preponderance of the evidence that, without his own fa ult,
the said Henry Dorsey Lindsey was financially and physically
nnable to comply with the said order and further proved that
the said Henry Dorsey Lindsey had made everv reasonable
effort to borro"i or otherwise obtain money with which to
complv with the said order of this Court.
2. The Court further erred in trying and convicting the
said Henry Dorsey Lindsey ·without a iurv trial, in violation
of Section 8 of Article I of the Constitution of the State of
Vindnia, since the laws of the State of Vir~inia do not provide for an appeal from the decision of the Law and Equity
Court of the City of Richmond, or the Judge thereof, to a

•
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higher court where a trial by jury can be had and since it
.does not appear or record that the said Henry Dorsey Lindsey, or counsel, waived the right to a trial by jury.
3. The Court further erred in including as a part of the
record in the contempt proceeding any evidence or representations or proceedings prior to August 14, 1931, the date on
which the show cause order hereinbefore mentioned was returnable to the said Court and on which date the defendant
was tried and sentenced for his alleged contempt of court.
The foregoing objections and exceptions are filed pursuant
to leave granted by the Court in its order entered on the 17th
.day of August, 1931.

HENRY DORSEY LINDSEY.,
HARRISON C. EACHO.
By N. L. FLIPPEN, Counsel
page 23}

( Filed August 17_, 1931)

Virginia:
In the Law and Equity Court of the City of Richmond.
Cecelia McKenna Lindsey, Plaintiff,
.'I)..

Henry Dorsey Lindsey, Defendant.

MEMORANDUM BY THE COURT.

I am of opinion that the motion to vacate the decree of
August 14, 1931, by the provisions of which the· defendant
was ordered to be confined in jail for the period of fifteen
<Clays for disobedience to the order of this Court, should be
,overruled.
It is necessary for a clear understanding of the 1·easons
whic}1 actuated the Court in adjudging the defendant to be in
contempt to revi~w briefly the pleadings and the evidence before the Court.
At second November Rules, 1930, the plaintiff filed her bill
'Of complaint in which she alleged extreme cruelty on the part
of the defendant necessitating a departure by l1er from the
common domicile of the parties and praying for a divorce
from him 011 the ground of constructive desertion. On November 20, 1930, after notice to the defenclant, there was a
hearing on the plaintiff's motion for temporary alimony, support money for the three months old child of the parties)
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counsel fees and suit money. At this he~ring both parties.
were present in person and were represented by their respective attorneys. The plaintiff testified that she.
page 24 ~ and her baby were then residing in the home of a
friend where it was necessary for her to seek protection from the cruelties of the defendant; that she was without independent property or money; that $15.00 per week
was absolutely necessary for the proper support of herself
and child; that the care and attention which she had to give.
to her baby made it impossible for her to seek employment.
The defendant testified that he had no property of any kind
or description; that he was the owner and operator of a lunch
room in the City of Richmond; that said business was largely
indebted to merchants for supplies purchased; that said business was being· operated at a loss and that the defendant had
been able to operate the same only through the generosity of
an uncle, John B. Wood, who had loaned the defendant thousands of dollars to. pay pressing obl~g-ations; that he was
hopelessly insolvent; that he managed said business ai1d give
his entire time and attention thereto; that five persons were
employed by said business, one of whom drew wages of $25.00
per week; that said business was loosing money and he .dicl
not feel that he had a.ny rig·ht to withdraw for his own purposes any sum from the proceeds derived from the operation
of said business and the refore he was without funds to pay
the plaintiff anything for the support of hersel{ and infant
child.
On this evidence the Court entered an order requiring the
defendant to pay each week as temporary alimony to the
plaintiff for the support of )le rs elf and their child the sum
of $15.00. The Court at this time explained to the defendant
that even though the business was insolvent and was being operated at a loss that the defendant had the
page 25 ~ rig·ht, so long as he g·ave his entire time and attention to the business. to withdraw from its cash nssets a reasona hle sum in payment for his services to the
business and that the Court would expect him to take tllis action and pay the said sum of $15.00 ner week out of the sum
so withdrawn bv him. The Court further explained to the
defendant that it he did not follow this nlan of action that tlrn
Court would exnect him to close un sHicl business and seek emnloyment at some occupation in which he could earn a support
rot himself, his wife and baby.
On DecP-mher 18. 1930, the defendant filed his ::mswe1· a11cl
cross-hill in which he denied all material a11egations of the
bill, allegin~ that the plaintiff liad deserted him and praying-
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for a divorce from ber on the ground of desertion. No depositions on the issue thus made up have been filed and neither
party has asked for an order speeding the cause.
],ollowing the order of November 20, HJBO, requiring the
defendant to pay said sum of $15.00 per week, the Court met
the pa1·ties and their attorneys in chambers on numerous occasions. At these hearings the plaintiff would complain that
the defendant was in arrears in his payments and the defendant would excuse his default by saying that his business was
not earning any money arid that it was necessary in order to
keep the business g·oing to turn over all cash taken in to
creditors and employees. At all of these hearings the Court
admonished the defendant as to his duty in the premises and
the defendant gave assurances to the Court that there would
be no cause for future complaint. On August 5, 1931, the
parties by agreement appeared before the Court, the defendant then being eight weeks in arrears. This statement having· been made to the Court and its truth being admitted by
the defendant, counsel for the defendant then represented to
the Court that the defendant and his uncle, John B. Wood,
who was a man of considerable wealth, had entered into an
arrangement whereby Raid Wood was to advance all money
necessary to pay off all creditors of the business; that the
business was to be- incorporated and all the stock
page 26 ~ issued to Wood in consideration of tl1e loans which
VVood had made to Lindsey; that Lindsey was to
manage the business and receive a salary of $20.00 per week;
that such arrangement was already operative as to the salary
of $20.00 per week and that Lindsey was already entitled to
draw $20.00 as of the previous Saturday, August 1, 1931, and
would be entitled to $20.00 more on the following Saturdav,
August 8, 1931. Counsel for the defendant then nssured the
Court that the defendant would be able and willing· 011 Saturday, August 8, 1931, to pay $30.00 on account of the alimonv then in arrests. At the request of counsel f01· the defendant. Iindsev was called before the Court and tlrn Court
explained to lliin the ~tatements mncle to the Court by l1i~
<1011nsel and T inch:ev then confirmed said stAtements mnrle
hv his counsel and ·assured the Court that $30.00 would hP
in the hands of the plaintiff's attorney on .Saturday, Aug:m:;t
8. 1931.
On Amrnst J 3, 1931, the plaintiff filed l1er petition alle~dno·
tl,::1+ tl1e defendant ,vas thfln in arrears in his pnvmentR and
that he had fniled to complv with his assurance to tli8 Conr+
tlrnt 11~ would pay $30.00 on Aug-ust 8. 1.931, and pravinn: tlrnt
n rule be issued requiring· t11e defendant to appear 1mcl Rl1ow
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cause if any he could why he should not be fined and imprisoned for his contempt of the order of Court. Such rule
was issued and there was a hearing thereon on August 14,
1931.
At this hearing, it being admitted that the defendant was
in arrears and that he had failed to comply with his promise
to pay $30.00 on August 8, 1931, there was no evidence offered by the plaintiff. In an _attempt to excuse his conduct the
defendant testified himself and offered three other witnesses;
one being his uncle, J obn B. Wood. The defendant testified that although he had been working at the lunch room
since his uncle had taken over the business that
page 27 ~ his uncle had refused to allow him to draw the
promised salary of $20.00 per week for the reason
that he, Lindsey, was indebted to his. uncle in a large sum;
that he had drawn nothing from the business since his uncle
took it over; that he had attempted, without success, to borrow the necessary money to make the payment of $30.00 on
August 8, 1931, which he had assured the .Court would be
made; that on August 8, 1931, he had mailed to the plaintiff
a check for $15.00·; that when the check was drawn he did
not. have sufficient funds in the bank on which it was drawn
to pay same and that he had made no deposit therein since
that time; the check and the envelope in which it was mailed
having been introduced in the evidence, the defendant admitted that certain contemptuous and insulting comments
thereon were written by him; on cross examination he admitted that on August 8, 1931, he was called by his attorney
and reminded of the assurance he had given the Court that
he would pay on that day $30.00 to counsel for the plaintiff
and that he then told his counsel that said amount was being
sent by messenger; he further admitted that this statement
w·as untrue and he knew it was untrue when he made it, although he had hopes at that time that he would be able to
raise said sum.
The uncle, John B. Wood, testified that it was true that he
had refused to allow the defendant to draw any salary since
he took over the business for the reason that his nephew was
indebted to him in a sum in excess of $20,000.00 advanced durin!!; the last few years; that so faT as he knew all current bills
of the business had been paid and all of the employees, except
his nephew, had drawn their wages; that his nephew was
allowed to take his meals at the lunch room and
pa:ge 28 ~ a room with his moiber. The other two witnesses
testified that on August 8, 1931, Lindsey had attempted to borrow money from them, saying that he was in
urgent need for funds, but they had refused him.
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This being all of the evidence, the Court announced its deicision which i~ embodied in the o.rde.r of Au,gust 14, 1931,
whereby the defendant was directed to be confined in jail for
.a period of fifteen days for .his contempt of court in refusing
to obey the order of Court entered on November 20, 1930..
·~rhis order the Court is asked to vacate on the grounds stated
in writing~ This motion, in my opinion, should be overruled.
The defendant Jias appeared before the Court on as many as
six occasions and the Court has had ample opportunity to
.obse1·ve from his testimony and his conduct and bearing his
.attitude towards the plaintiff, the Court and the world in
gener.aL Viewing the conduct of the defendant in the light
c0f all the circumstances, I have arrived at the very firm conviction that he is to be classified in that category of persons
who will recognize and submit to no authority which conflicts
with their o,vn wilful purpose. This opinion is not one which
Jms been impatiently and hastily arrived at but has been a
.growing conviction, conceived at the hearing on the motion
for temporary alimony, enhanced by what transpired at a
number of informal hearings in chambers and confirmed by
the evidence introduced at the hearing of the rule on August
14, 1931. Giving the defendant the benefit of every reason:able doubt, I am fully convinced from the evidence that. his
failure to comply with the order of the Court has
})age 29 } not been induced by his financial inability to pay
the sum ordered by the Court to be paid for the
support of his wife and baby but that such failure is a pre-.
meditated plan, wilfully conceived and executed by the defendant, with the assistance of his uncle, to evade a plain
duty which the Court in accorda11ee w·ith law has fairly and
justly placed upon him.
An order will be entered overruling the motion to vacate
the order of Au~ust 14, 1943; allowing the defendant to file
l1is grounds of exceptions to said order; suspending the said
order for a reasonable time in .order to allow the defendant
to perfect an appeal, if he so desires; and, in such event, bail111~: the defendant for llis future appea1·auce to abide the said
order.

R.N. P.
August 17, 1931.
30 ~

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 8th <lay
of September, 1931.

i,flg·e

'
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This day came the defendant,. by counsel, and tendered to,
the Court his certificate of exceptions, Num9ers One, Two.
and Three, and it appearing in writing· that counsel for the
complainant and the Commonwealth's attorney of the City
of Richmond, Virginia, have had due and reasonable noticer
as required by law, the defendant is hereby granted leave to.
file his said certificates of exception, which said certificates.
are accordingly filed ..
pag·e 31

~

Vfrgfoi-a ~

In the Law and Equity -Court of the City of Richmond ..
Cecelia McKenna Lindsey
v. .

Henry Dorsey Lindsey.,

In the matter of the action of the Court in sentencing the·
Defendant, Henry Dorsey Lindsey,. to jail upon a charge of
contempL
CERTlFICATE OF EXCEPTIONS.
Certificate No. 1.
The following evidence, on behalf of the defendant is an
of the evidence that was introduced on. the hearing on August
.14th, 1931:
page 32 ~ Virginia~
In the Law and Equity Court or the City of Richmond.
Cecelia McKenna Lindsey, Plaintiff,
against
Henry Dorsey Lindsey, Defendant.

IN CHANCERY.
".rbe defendant, Henry Dorsey Lindsev, having appeared in
court on August 14, 1931, in answer to the rule fo show cause
why he should not be punished for contempt of court. and
having admitted that he was in arrears in payments of alimony directed to be paid bv the order of court entered on
November 20, 1930, offered the following· testimony to excuse his failure to complv with said order, which was all the
evidence introduced at said hearing:

. I
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John B. Wood.

GEORGE POSNER
testified that he was 32 years of age and was manager of
the R'ichmoncl Branch of the Jack Lord Hat Company of
New York; that he had been employed by said firm for hfteen
years; that Lindsey crune to his place of business on August 7, 1931, and stated that he was in desperate need of
money with which to pay alimony and requested that his
check for $30.00 be cashed; that he refused t. cash said check
for the reason that he did not have the money; that Lindsey came back a little later and again requested that. said
check be cashed and that it be held in the cash register for
a few days; that the witness again refused to cash said check
and told Lindsey that the money in the cash register did not
belong to witness but belonged to his company;
page 33 ~ that Lindsey was a personal friend of his and that
he would have loaned him the money if he had
bee11 able to do so.
·

JOHN B. WOOD
testified that he was 70 years of age, was retired from business and resided at 3404 Hawthorne Avenue, Richmond, Virginia; that he was formerly in business in Tarboro, N. C.;
that the defendant, Lindsey, is his nephew; that while he did
not have the exact figures before him, to the best of his belief he had advanced Lindsey during the last few years large
sums of money, probably between twenty-five and thirty th~u~
sand dollars ; that one of the reasons why he has assisted hig
nephew· is the· information that Lindsey suffered from an in:
jury to his back received some years ago, which injury at
irregular intervals and for short periods of time rendered
his nephew physically unfit for work; that his nephew had
been financially unable to reimburse the witness for adva.nces
made and that a part of such advances were made in connection with the operation of a restaurant; that during· the summer of 1931 he determined to make no further advances to
llis nephew but thereafter entered into an arrangement with
his nephew under which the restaurant business conducted hy
his nephew was incorporated and the stock issued to him,
ooc1, but with the understanding that if the business was
made to pay that the stock would be assigned to Lindsev;
that under this arrangement he agreed that Lindsey should
receive a salary of $20.00 per w·eek for conducting the restan~
nrnt; that after such arrang·.ement was made he l)aicl certain
hills for rent of the store in which the restaurant was beirnr

,v

•
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J. T. Carroll.

Hen,ry Dorsey. Lindsey.

·
conducted and also a gas bill for gas consumed,
page 34 ~ amo1mting in all to $364.00; that in accordance with
the agreement with his nephew another nephew
was placed in the restaurant as cashier with the understanding· that ·said cashier would account to the witness for all
funds taken in; that it soon became apparent that the business was losing· money; that thereupon he instructed the
cashier not to pay his nephew any further sum on account
of salary although he knew that his nephew had been required by the Court to pay $15.00 per week for the support
of his wife and child and although his nephew bad continued
to work at the restaurant; that so far as the witness knew
all other employees of the restaurant received their wages and
all current accounts were paid; that on August 6th he went
to North Carolina on a short visit and when he returned on
August 11th be found the defendant very much disturbed because· he bad been unable to meet the alimony payments; that
Lindsey tried to borrow the money from him to make payment of alimony but be declined to let him have it.

J. T. CARROLL
testified that he was 62 years old; that he was· a dairy
farmer residing about seven miles from the City of Richmond, in Henrico County; that on August 8, 1931, the defendant, Lindsey, came out to his place and stated that be
was in desperate need of $30.00; that he had known Lindsey
for a long time; that Lindsey had attempted to borrow from
him at a time when he did not have the money to loan him;
that he reg-retted very much that he had been unable to assist Lindsey.
HENRY DORSEY LINDSEY
testified that he was then in arrears about $125.00
page 35 ~ in the payments of alimony; that a large part of
the payments of alimony which he had made was
with money borrowed for the purpose; that he was hop~lessly
insolvent; that he had attempted to borrow money from his
friends without success and his financial condition was such
that he could not borrow money from a bank; that he conducted the restaurant business but that during the spring
:md summer of 1931 said business had made no money; that
he felt in the fall and winter he would be able to make areaRonable profit; that his uncle, ,John B. Wood, had advanced
him larg·e sums of money during the last few years; that re-
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H em~y Dorse.y LindseJJ..
.cently he had entered into· an .arrangement with h1s uncle,
.John B. Wood, whereby this business was to be incorporated
and. the stock issued to the .uncle and the uncle was to pay
.him a salary of $20.00 per week for conducting the business;
that he had given his full time and attention to the business
.since it was incorporated but that his uncle had refused to
.allow him to draw the salary of $20.00 per week for the rea.son that the business was losing money; that so far as he
knew all other employees drew their wages; that the failure
-0f his uncle to allow him to draw his salary of $20.00 per
week made it impossible for him to pay the sum of $30..00 :'
-011 August 8th, 1931, which he had assured the Court would
be made;· that he had attempted, without success to borrow
:said sum; that on Saturday, August 8th, 1931, he was called
on the telephone by his attorney and reminded of his assurance given to. the -Court that he would pay $30.00
page 36 } on that day; that thereupon he told his attorney.
to inform the attorney for the plaintiff that the
-sum of $30.00 was being sent to his office by messenger; that
this statement was untrue although the witness had hoJ>es
t.hat he could raise and send said amount; that on Saturday
night, August 8th, 1931, he mailed to his wife a check for
$15.00 draw·n on the State-Planters Bank and Trust Co.; that
-at the time said check was drawn he did not have suf.fici.ent
funds in said bank to pay said check and no deposit had been
made by him since that time ; the said check was shown to
·witness who identified same and thereupon said check was
filed as Exhibit H. D. L. No. 1; that said check is in the fol~
lowing words and figures:
Richmond, Va. August 8, 1931

BRO.AD STREET .BRANCH
STATE-PLA~TTERS BANK AND TRUST COMPANY
PAY TO THE
OR.DER OF ......... UTSEY LINDSEY ............. $15.00
. . . . . . Fifteen . . . . . . . . . . . N o/100 ................ Dollars

H. D. LINDSEY
Relief of inmates
1617 Lower Street

.

that said check and envelope were written or typed by the
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defendant; that because of the condition of the defendant's
back he was never certain when he would have to stop work
and 1·est for a period of one or more clays ..
The parties by the attorneys then agreed and stipulated
that if the plaintiff, Mrs. Lindsey, were called as a witness as.
to the physical condition of the defendant she would
page 37 ~ testify substantially as l\Ir. Wood and the defendant had testified as to the physical condition of the
clefendant.
This is the evidence introduced at the hearing on August
14th, 1931.
ROBT. N. POLLARD, Judge.
page 38 ~

T.este: This 8th day o(September, 1931, it appearing in writing that counsel for the complainant and the Commonwealth's Attorney for the City of R.ich·mond, Virginia, have had due and reasonable notice, as required by law.
ROBERT N. POLLARD, Judge.

(Seal)

Certificate No. 2.
On the trial of this cause a'nd after all of the evidence had
been introduced ·before the Cotirt, as ·set out in Certificate
No. l, which said certificate· is he1~eby specifically referred to
and made a part ·of this certificate, the Court, on Aug·ust 14,
1931, adjudged the defendant, Henry Dorsey Lindsey, to be
in contempt of Court for not payin~ the alimony as directed
in the decree of the Court ·of N.oveniber 20, 1930, and entered
the fallowing order :
( Order of Au~:ust 14, 1931, heretofore copied into the record
and here omitted.)
to the entry of which said order the defendant, by counsel,
excepted; and the defendant thereunon moved the Court to
vacate the said decree of Arnrnst 14-. 1931, committimt the said
defendant to jail. as aforeaicl, on the ~-rounds tlrnt Urn Court
erred in finding the said defendant. Henrv Dorsev
pag·e 39 ~ Linclsev, P:uilty of contempt of Court because of
his failure to nay the temnorarv a1imomr cfo·ected
in a decree of November 20~ 1930, entered hv t11e Court in the
divorce case of Cecelia :McKenna Lindsey ·Y. Henry Dor~t?y
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Lindsey, since the evidence introduced before the Court did not
prove beyond a reasonable doubt that the said Henry Dorsey
Lindsey was financially able to comply with the said order of
the Court, but did show that without his own fault the said
Henry Dorsey Lindsey was physically and financially unable
to comply with the said order of November 20, 1930, and further showed that the said Henry Dorsey Lindsey had made
every reasonable effort to borrow or otherwise obtain money
with which to comply with the said order of the Court, whereupon the Court overruled the said motion and entered the
following order on the 17th clay of August, 1931:
(Order of August 17, 1931, heretofore copied into the record
and here omitted.)
to which ruling and order of the Court the def end ant, by counsel, excepted.
Teste: This 8th clay of September, 1931, it appearing in
writing that counsel for the complainant and the Commonwealth's Attorney for the City of Richmond, Virginia, have
had due and reasonable notice, as required by law.
ROBERT N. POLLARD, Judge.
page 40 ~

(Seal)

Certificate No. 3.

On the trial of this cause and after all of the e·vidence had
. been introduced before the Court, as set out in Certificate No.
1, which said certificate is hereby specificallv referred to and
made a part of this certificate, and after the Court had entered its ·orders of August 14, 1931, and August 17, 1931, adjudging the defendant, Henry Dorsey Lindsey, g·uiltv of contemnt of court, as set out in Certificate No. 2, which said
certificate is hereby specifically referred to and made a part
hereof, the Court filed as a part of the record in this cause,
hy the said decree entered on August 17, 1931, the following;
memorandum:
(Memorandum by the Court heretofore copied into the record and here omitted.)
I

to whic]1 action of the Court, in. including as a part of the
record in this contempt nroceeding any evidence. renresentntions or procPeclings prior to Aug;ust 14, 1931, tl1e date of
the hearing· of the show cause order, the defendant, by conn-
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sel, excepted on the grpuuds that all evidence, representations
and proceeding·s prior to the trial of the said rule on .August
14, 1931, against the said defendant were not introduced in
evidence on the trial of the contempt charge, and, therefore,
could not be considered as a part of the record in this case.
Teste: This 8th day of September, 1931, it appearing in
writing that counsel for the complainant and the Commonwealth's Attorney for the City of Richmond, Virginia, have
had due and reasonable notice, as required by law.
ROBERT N. POLLARD, Judge.
page 41

~

(Seal)

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held July 21, 1932.

Virginia:
In the Clerk's Office of the Supreme Court of Appeals in
the City of. Richmond, on the 29th day of June, 1932. The
following copy of an order of this court, entered at its place
of session at Wytheville was this day re~eived by the clerk
here:
' 'Virginia :
"In the Supreme Court of Appeals held at the Courthouse
in the Town of ,Wytheville, on Thursday the 16th day of June,
1932.

Henry Dorsey Lindsey, Plaintiff in error,
against
Cecelia McKenna Lindsey, Defendant in error.
Upon a writ of error and supersedeas to a judgment rendered by the Law and Equity Court of the city of Richmond
on the 14th day of August, 1931.
'' This cause, which is pending· in this court at its place of
session at Ricpmond, having been fully heard but not determined at said place of session; this day came here the parties
by counsel, and the court having maturely considered the
transcript of the record of the judgment aforesaid and argu..:
ments of counsel; is of opinion, for reasons stated in writing
and filed with the record, that there is no error in the judg·ment complained of. It is therefore considered that the same
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t>e affirmed, and that the plaintiff in error p~y to the defendant in error thirty dollars damages, and also
_page 42 } her costs by her expended about her defense
herein.
"Which is ordered to ba entered in the order book here
.and forthwith certified., together with a certified copy of the
,opinion in this. cas~, to the clerk of this court at Richmond,
·:who will enter this order in the order book there and certify
H to the said Law and Equity Court.
.A Cop~Teste :

J. M. KELLY;, Clerk.,.,
Defendant in Erii:or's
ceosts at Wytheville $1.77..
Teste:

H. STEWART JONES, C. C.
page 43 }

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, l1eld the 12th day
of September, 1934.
This cause which has regularly matured at rules, been docketed and set for hearing, came on this day to be beard upon
the bill of complaint; upon the answer and cross-bill of the
defendant; upon depositions of witnesses on behalf of the
plaintiff, regularly taken and duly filed, and was argued by
-counsel
On consideration whereof, it appearing to the court independently of the admissions of tbe parties in the pleadings
or otherwise that the plaintiff and the defendant ,vere lawfully married on the 30th day of May, 1928, in the City of
Columbia, S0utl1 Carolina; that the defendant is domiciled
in and is and has been an actual bona fide resident of the
State of Virgfoia for more than one year prior to the commencement of this suit; that said parties last cohabited in
the Citv of Richmond, Virgfoia; that on the 1st day of October, 1930, tlie plaintiff left the common domiciled of the
parties and went to Columbia, S. C., under such circumstances
as convicted the defendant of constructive desertion of her;
tliat in the month of November, 1930, the plaintiff. returned
to the City of Richmond and in good faith sought a recon~

56

Supreme Court of' .Appeals of.' Virginia·

ciliati on with the defendant, without avail, that the def endant has taken no evidence. in support of the allegations of his.
cross-bill; the Court doth adjudge, order and decree that a.
divorce from bed and board be and the same is
page 44 ~ hereby awarded to the said Cecelia 1IcKenna Lindsey from. the said Henry Dors.ey Linds.ey on the'.
gTounds of constructive desertion occurring on and continuingfrom the 1st day of October, 1930, with the right to both
parties to apply to Court in the methods precribed by law to.
have such divorce from bed and board merged into a divorce·
from the bonds of matrimony..
It is further ordered that the care, custody and control of'
the infant child of the par.ties, namely, Carroll Scott Lindsey, now four years of age, be and the same is awarded to·
the plaintiff, Cecelia :M:cKenna Lindsey, until the further or;_
der of court.
And it being represented that the defendant is without any
property or estate and is at this time unemployed, no provision is made at this time for the support of said infant by
the said defendant.
And the Court doth further adjudge, order and decree that
the defendant be permanently enjoined and restrained from
in~erfering with o-r molesting the· plaintiff in any man·ner
whatsoever, and, until the further order of Court, from communicating with the plaintiff, ei(her directly or indirectly.
And at. another. day, to-wit: At a Law and Equity Court
of the City of Richmond, held the 14th day of November,.
1934.
This day came tl1e plaintiff by counsel, and on her motion
leave i.s granted her to file her written petition and
page 45 ~ application, merg·e the divorce from bed and board
heretofore awarded her herein, into a divorce from
the bond
matrimony, and said petition is accordingly filed.

or

Virginia:

In the Law and Equity Court of the City of Richmond.
Cecelia McKenna Lindsey, Plaintiff,
1).

Henry Dorsey Lindsey, Defenclant.
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PETITlON.
Your petitioner, Cecelia McKenna Lindsey, respectfully
represents unto this Honorable Court as follows:
·
That on the 12th day of September, 1934, she was granted
a divorce from bed and board from Henry Dorsey Lindsey
upon the complainant's bill of complaint and exhibits filed
therewith, upon the answer and cross-bill of the defendant,
upon proper proof of personal service upon the defendant,
who appeared by counsel, but failed to take any evidence in
support of the allegations of his cross-bill, upon depositions
of witness taken on behalf of the complainant; and from that
date until this no reconciliation of any sort has taken place,
or is probable; and the separation has continued without interruption since the granting of the said divorce from bed
and board.
In.consideration whereof, your petitioner hereby makes ap-:
plication to this Honorable Court that the divorce from bed
and board, heretofore entered, be merged into a
page 46 ~ decree from the bond of matrimony, and this Honorable Court will enter a decree to that effect.
All of which is respectfully submitted.
CECELIA McKENNA LINDSEY.
By LOVENSTEIN & LOVENSTEIN,

P. Q.
State of Florida,
City of Duval, to-wit:
I, R. T. Paris, a notary public for the City of ,Jacksonville,
State of Florida, do certify that Cecelia McKenna Lindsey
personallv appeared before me in my city and state. aforeRnid, on this 9th clay of November, 1934, and after being duly
sworn, made oath as follows:
I, Cecelia McKenna Lindsey, the petitioner in a certain divorce proceeding-s in the Law & Equitv Court of the City of
Rfohmond, Virgfoia, in which Henry Dorsey Lindsey is thP.
clefendant, do hereby make oath that since the 12th clay of
September, 1934, on which clay a decree of divorce from becl
:md board was ~Tanted me in said uroceedin~, in the Law &
~auitv Court of t1ie Citv of Richmond, Virg-inia. no reP.onciliation between mvself and the said Henry Dorsev Lindsev ]ms
taken place or. is probable; that the Separation between 11~
0
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Cecelia lklcKenna Lindsey.

has been without interruption since the granting of the decree from bed and board, and I desire that the said divorce
from bed and board be merged into a divorce from the bond
of matrimony.
CECELIA :McKENNA LINDSEY.
Given under my hand this 9th day of November, 1934.
(Notarial Seal)

R. T. PARIS,
Notary Public.

Notary Public, State of Florida at Large My Commission
P,xpires July 31, 1938.
page 47

~

(Filed in Clerk's Office on November 24, 1934.)

Virginia:
In the Law and Equity Court for the City of Richmond.
Cecelia l\foKenna Lindsey, Plaintiff,

v.

:Henry Dorsey Lindsey, Defendant.
CECELIA l\foKENNA LINDSEY,
the plaintiff, being duly sworn by me to tell the truth, the
whole truth and nothing but the truth, in reply to questions
propounded by me testified as follows:
Q. Please state your· name, age, residence and occupation.
A. Cecelia McKenna Lindsey, age 25, residence Columbia,
S. C., occupation, none-unemployed.
Q. Mrs. Lindsey, did you obtain a decree of divorce from
bed and board from Henry Dorsey Lindsey, on the 12th day
of September, 1934?
A. Yes.
Q. ·where did you obtain this decree!
A. At Richmond, Va.
Q. Has the separation between you and Henry Dorsey Lindsey been continuous and without interruption since you obtained this decree?
A. Absolutely.
Q. Has there been any reconciliation between you and
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Walker S. Utsey.
.Henry Dorsey Lindsey since you obtained the decree of divorce from bed and board!
A. None whatsoever.
Q. Is a reconciliation between you and Henry Dorsey Lind.sey probable f
A. Absolutely not.
page 48 } Q. Is it your wish to merge this decree f ram bed
and board into an absolute divorce from the bond
-0f matrimony!
A. It is.
CECELIA McKENN.A LINDSEY..
Sworn to before me this 20th day of November, 1934.
(Seal)

FRANK S. TAYLOR, (LS)
Magistrate Richland County.

Virginia:
In the Law and Equity Court of tbe City of Richmond.
Cecelia McKenna Lindsey, Plaintiff:,
v ..

Henry Dorsey Lindsey, Defendant.
WALKERS. UTSEY,
being duly sworn by me to tell the truth, the whole truth and
notbing but the truth testified as follows in reply to questions
propounded by me:
Q. Please state your name, age, residence and occupation.
A. Walker Scott Utsey, age 56, residence Columbia, S. 0.,
occupation-attorney and writer.
·
Q. Do you know whether Mrs. Lindsey obtained a decree
of divorce from bed and board from Henry Dorsey Lindsey,
nncl if so, where and when?
A. Yes, in the Law and Equity Court City of Richmond,
Sen. 12, 1934.
Q. Has the separation between Mrs. Cecelia :M:cKenna Lind.
sey and Henry Dorsey Lindsey been continuous
page 49 ~ and without interruption since she obtained her
decree of divorce from bed and board?
·
A. Yes.
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Q. Has there been any reconciliation between them since;
she obtained this decree?
A..- No.
.
Q. Is a reconciliation between them probable1
A. No ..

W.A.LKER SCOTT UTSEY.
Sworn to· before me this- 20th day of November, 1934.

(,Seal)

FRANK S. TAYLOR.

(LS)i

Virginia:.

In the Law and Equity Court of" the City of Richmond.
Cecelia l\foKenna Lindsey, Plaintifr1

v.

Henry Dorsey Lindsey, Defendant.
Pursuant to notice given defendant and accepted by his·
attorney, which Notice is attached hereto, the depositions of·
Cecelia McKenna Lindsev and of Walker S. Utsey were taken
before me, Frank L. Taylor, a l\fogistrate for Richland
County, in the State of South Carolina, on Tuesday, November 20th, 1934, at the office of Mr. Walker S. Utsey, Attorney at Law, Carolina Life Building·, Columbia, S.
page 50 ~ C., at the hour of 3 P. M. on said date and there
being no attorneys appearing for either plaintiff
or defendant and the defendant having not appeared in accordance with said notice, questions proposed and furnished
to me by plaintiff's attornev were propounded to the said witnesses and their answers thereto raken and recorded bv me
and sworn to and subscribed by said parties, which said questions and answers so taken and subscribed are herewith submitted to the Court.
Each of said witnesses were sworn bv me to tell the truth,
the whole truth and nothing but the truth before the propounding· of said onestions. ancl each separate denosition or
statement of questions and answers is hereto attached and
made a part of thi::. return.
Respectfully submitted,
FRANKS. TAYLOR

Columbia. S. C.
Nov. 21, 1934.

(Sen})
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.And at another day, to-wit: .At a Law and Equity
Court of the City of Richmond, held the 8th day
of January, 1935.

This cause came on this clay to be beard upon the papers
formerly read, on the petition and application of Cecelia l\IcKenna Lindsey, plaintiff, heretofore filed by leave of Court,
upon the depositions of witnesses taken in support of said
application and petition and was argued by counsel for the
plaintiff.
On consideration whereof, it api)earing to the Court from
the papers in the cause and from the depositions both those
taken heretofore and those taken in support of said petition
and application, that the constructive desertion complained
· of, and for which the plaintiff was granted a divorce from
bed and board from the defendant, by a decree herein entered
on the 12th clay of September, 1934, occurred on or about
the 1st. day of October, 1930, and that more than two years
have now elapsed since the said act of constructive desertion took place, and the Court befog· of the opinion from
the evidence in this suit and in support of said petition that
no reconciliation between the plaintiff and the defendant has
taken place or is probable, and that the desertion and separation has continued without interruption since the p:ranting;
of said divorce from heel and board by a decree. of the 12th
day of September,· 1934; the Court doth therefore adjudge,
order and cle'cree that the divorce from bed aJ)d board granted
to the plain ti ff by decree entered herein on .September 12,
1934, be and the same is hereby enlarged and
page 52 ~ merp:ed into a divorce from the bond of matrimony
and that the marriage heretofore had and existing
between the nlni11tiff and the defendant and which was celebrated in Coiumbia, .South Carolina. on the 30th clav of 1'fov.
1928. be and tl1e snme is hereby dissolved and the·' nlaintiff,
(;eceli::t McKenna Lindsey, is hereby divorced from her lmshancl. the said Henry Dorsey Lindsey, from the bond of matrimonv.
It i~ further adjudg·ed. ordered and decreed tl1at the care,
~nstoclv and cnntrol of the infant child of the parties. namely.
(;arrol Rcott Lindsev. now four years of nge, he :mcl the same
ii;: awarcled to the nlaintiff. Cecelia :M:cKenna Lindsey, until
thP f,,rthPr order of the Court.
And it beinp: represented that the defendant is without any
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property and is at this time unemployed, no provision is.
· made at this time for the support of said infant by the said
defendant.
And the court doth further adjudge, order and decree that
the defendant be permanently enjoined and restrained from
interfering· with or molesting the plaintiff in any manner
whatsoever, and, until the further order of the Court, from
communicating with the plaintiff, either directly or indirectly.
It is further ordered as provided by Section 5113 of the
Code of Virginia (1919) that neither the said Cecelia McKenna Lindsey nor the said Henry Dorsey Lindsey shall
marry again within six months from the date of this decree.
page 53
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And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 12th day
of June, 1940.

This day came the defendant, by counsel and in person, and
by leave of Court filed his petition herein requesting a
. change in the custody of the infant child, Carroll Scott Lindsey, the son of the plaintiff and defendant, and it is ordered
that notice of the filing of such petition be given to plaintiff
as provided by law.
Virginia:
In the Law and Equity Court of the City of Richmond.
Cecelia McKenna Lindsey, Plaintiff,

v.

Henry Dorsey Lindsey, Defendant.
NOTICE.
TO: Benjamin Lovenstein, Attorney of Record for Cecelia
McKenna Lindsey, now Cecelia McKenna Kerns,
American Bank Bldg.,
Richmond, Va.
TAKE, NOTICE that on Monday, June 17th, 1940, at 9
M.• or as soon thereafter as I may be heard, I shall move the
Jud~e of the Law and Equity Court at his office in the City
Hall. Richmond, Virgfoia, to fix a date for a hearing on a
petition of the defendant, Henry Dorsey Lindsey, which has

Cecella McKeima Lindsey v. Henry Dorsey Linds~y..

.63

_heretofore been :filed in the above styled procee.di:qgs .and in
which the defendaut requests the Court to _grant bim the custocly of the infant child of the plaintiff and de_page 54 } fendant, Carroll Scott Lindsey, and to .change the
-final decree entered in the above styled matter in
.this respect.
Attached to this notice is also a copy of this petition. You
.are further notified that the Court has reserved June 29th,
1940, as a possible date for the hearing of this matter and
that unless some good reason is shown on :Monday, .June 17.th,
-.this date will be :fixed for said hearing.
Respectfully submitted,
1-IENRY DORSEY LINDSEY,
By Counsel.
:T. NELSON PARKER,

:T. NELSON P ...\RKER, p. d.
Virginia~

In the Law and Equity Court of tbe City of Rfohmond.
'Cecelia McKenna Lindsey, Plaintiff
·v.
Henry Dorsey Li:ndsey, Defenaant

PETITION.
"To the H-onurable Willis D. 1filler, Judge·:
"The undersigned defendant in tlie above styled proceedmgs respectfully shows unto tliis Honorable Court the :following facts:
That on tbe 8tl1 day of Januai·y, 1935., an order was entered in these proceedings giving custody of the infant child
,of the pla1ntiff and defendant, Carroll Scott Lindsey, to the
plaintiff, Cecelia M:cKenna Lindsey, until the furpage 55 } ther order of this Court. Prior to and since t~e
entry of thls order the defendant has not seen his
son, nor has be been allowed to 'See him by the plaintiff or
tl1ose with wbom she has left the son. That for some ye-ars
now he has .tried to find where his son was actually living mad
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.to be allowed to· see him but until recently was not able to>
asce1~tain where he wa:s ancl permission to see. him has been.
denied ..
Shortly after the plaintiff was awarded custody of the:
child she left him with her mother in Columbia, South Caro-·
lina, and she went to live in Florida. Since then she has.
married Lieutenant Frank Kerns and the plaintiff and her ·
second husband now have a child approximately six years.
old and they are living at Coral Gables, F1orida. The plaintiff has completely abandoned the infant child of her marriage
with the defendant and left it entirely under the care ancI
custody of her mother, Mrs. l\Iary C. Utsey of Columbia,.
South Carolina. Mrs. Utsey has for the last several years
been separated from her husband and has been living from
place to place in Columbia, mostly in inexpensive hotels. She·
has had with her most of this time the son of the plaintiff'
and defendant. Because of her constant moving and changing the boy has not been able to be kept regularly in Rchool
and has not had a proper home. Mrs. Utsey is absolutely
dependent upon her relatives for support and maintenance·
and is not in a positio·n to take care of the son of the plaintiff
and defendant. Furthermore, she is an improper person tu
have custodv of said child. In recent months she
page 56 } has turned the child over to one of her claughters.:Mrs. Donald Russell of Spartanburg, South Carolina, where the boy is now staying.
Mrs. Utsey, the grandmother with whom this boy has been
living as stated, is separated from her husband, "\Valker S.
Utsey, because of certain domestic difficulties that have arisen
between them. Mr. Utsey is an old rnan and is at the present
time physically incapacitated. He is not in a position in
any way to contribute to the_ support of his wife, the said ·
1'frs. Mary C. Utsey, and certainly not the child of the plaintiff and the defendant. This said child is being handed
around from one to another of the various members of the
Utsey family but so far as your defendant is able to aRcertain has been completely abandoned by his mother, the plaintiff in this matter.
Although your defendant has tried time after time ag·ain
to ascertain the whereabouts of his son and to trv to see him
and to send to him things necessary for his livelihood be ]Jas
been unable to find the hoy, nor to see him, nor to do anything·
for him. Recentl~ he employed the services of :Mr.•J. ,v.
Erb, a detective of this City, to SParch for and ascertain the·
whereabouts of his son and the C'.ircumstances undm· which
the son is now living·. After u very careful and extended
7
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search the said detective has been able to ascertain the whereabouts of the child and bas made a complete and detailed report covering this matter. A copy of this report is attached
hereto and asked to be read with and made a part of this
petition.
Your defendant has a very comfortable and proper home
for his son and desires very much to have his son with him.
He is in a position to support and maintain his son in the
best possible manner and in view of all of the cirpage 57 ~ cumstances set forth in this petition., and the statement of J. vV. Erb, he respectfully requests the
Court, after due notice to the plaintiff, to direct that the care,
custody and control of his son be giYen to him, the defendant, until the further order of this Court.
Respectfully submitted,
HENRY DORSEY LINDSEY
State of ·Virginia,
City of Richmond, to-wit:

I, Averill N. Leake, a Notary Public in and for the City
and State aforesaid, do hereby certify tliat Henry Dorsey ·
Lindsey, whose name is sig11ed to the foregoing petition., after being duly sworn made oath that the statements contained
therein are true to the best of bis knowledge and belief:
Given under my band this 17th day of May, 1940.
:M:y commission expires on the 12th day of January, 1944.
AVERILL N. LEAKE
Notary Public
page 58
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ERB
INTERN. .i\.TIONAL DETECTIVE SERVICE
Richmond, Va.,
l\Iay 16th, l 940
T. Nelson Parker, Atty.
Mutual Building,
Richmond, Va.

Re. JI. D. Lindsey Matter.
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Dear :Mr. Parker:
Please be advised that I left Richmond about noon Sunday,
May 12th, accompanied by our Client, Mr. H. D. Lindsey and
arrived in Columbia, S. C., the same evening but too late to
begin the investigation of interest, however, the following
day· we procured the following informatton.
·
· From my Informants I learned that the former :Mrs. H. l).
Lindsey ·married Lt. Frank Kerns about six years ago and
he is, and has been for a number of years flying out of the
36th, Street Air Port of the Eastern Air Lines, Miami, Fla.,
and he lives with his wife on San Salvadore St. Coral Gables
Fla., which is about seven miles from Miami.
· Mr., and Mrs Kerns have a son about five years old living
with them but apparent}:\r have neglected Mr. Lindsey's son
(Carroll) as it is not believed the former Mrs. Lindsey has
not seen him more than once during·- the past two yea rs at
which time Carroll was taken to Miami by his grandmother
and at which time Lt. Kerns arrang·ed for them to fly from
Miami to some place in Mexico and back. They were gone
five days.
Carroll has been compelled to live with ,1 arious
page 59 ~ relatives and he and his grandmother are at present living with his grandmother's (Mrs. Mary C.
Utsey's) daup;hter, Jvlrs. Donald Russell's home in Spartan~
burg, S. C.
Walker S. Utsey and his wife, Mary C. Utsey with whom
Carroll lived have been separated for about three years and
during two or more of these., Carroll has attended the McMaster School in Columbia. The Principal (Prof. Brockman) of this school and his teacher, Miss Barnes, Carroll's
teacher advised me that Carroll was a good pupil and his
marks were high but it is a shame how his grandmother interferes with his education by moving him from one place tq
another. 'She frequently called for him before school was
out Fridays and would take away on a bus or to a moving
picture show.
Many who know Mrs. Utsey refer to her as being a troublesome .old woman and although no one called for his report
card covering the last four months of last term at the McMaster School, he did not report for school this year, nor
has a letter of transfer to any other school been requested
for this year.
The Utsey:s are known to be practically without means and
dependent on relatives.
' Trusting the above inform~tio~ will b~ b~lpful i~ pr~par-
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ing yo1ir case and assuring you that it will be a pleasure to
give further assistance,

Yours truly,
(Signed) J.

vV..

ER~

P. 8. I returned to RichmoJ?.d '!uesday mor?ing_.
:"TWE/cc

.And at another day,_ to-wit-: At a Law and
Equity Court of the City of Richmond, held the
19th day of July, 1940.

page 60 }

This day came the plaintiff and tlie defendant, by counsel,
:and by virtue of the provisions of Section 6043 of the Code
-0f Virginia, the court heard the testimony of Luther Libby,
Clerk of this Court, upon the application of the plaintiff,
Cecelia McKenna Lindsey, to file her special plea in abatement herein, she having by counsel appeared specially and
offered in these proceedings her special plea in abatement
denying the jurisdiction of this Court to entertain the petition of the defendant heretofore filed herein which p~tition
prayed the custody of the infant child of the parties h~rein,
Carroll Scott Lindsey, and set forth in her said plea that
she and sucl1 child are no long·er residents of the State of
Virginia and this matter was argued by counsel.
It appearing to the Court that at the institution and during- the pendency of this suit both plaintiff and defendant, as
well as Carroll Scott Lindsey, tbe infant child of such parties,
were all domiciled in and residents of the Citv of Richmond in
which city the defendant petitioner now still resides, that
the defendant was personally served with summons to commence this divorce ·suit in tl1e Oitv of Richmond, State of
Virginia, and that the plaintiff Ceceiia Mc Kenna Lindsey, did
thereafter remove from this city and state in which this suit
is pending and where she resided at the time that she in:stitutec1 this suit and where defendant was served with
process, without having filed with the Clerk of this Court, as_
JJrovided by Section 6043 of the Code of Virginia:
page 61 ~ a written statement of her intended future place
of residence or any like statement of subsequent
:chan~;e of address, and that on the 12th day of June, 1940,
the clefendant petitioner served, in accordance with Section
6229 of tl1e Code of Virginia, upon Benjamin Lovenstein,
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plaintiff's attorney of record herein, a copy of the petitioru
filed herein on that day and notice of application to the Court
for cbang·e in the custody of tl1e infant child, Carroll Scott.
Lindsey, of the parties heroin, and modification of the decree
of January 8, 1935, insofar as the custody of' the child is.
awarded to the mother by such decree, notifying said plaintiff., Cecelia McKenna Lindsey, t11at on June 17, 1940, motion:
would be made before the Court for· the· Court to' fix a day
for hearing upon said petition, and it appearing to the Court
that the plaintiff now has actual notice of the filing of such
petition and the Court being· of the opinion that it has jurisdiction to entertain and adjudicate the questions raised in
said petition, doth overrule and reject the plaintiff's special
plea in abatement, but orders that it be made a part of the·
record herein, and plaintiff, by counsel, excepted to such ruling by the Cdnrt.
And the Court being; further of the opinion that the infant
child, Carroll Scott Lindsey, should be made a party defend-·
ant to such petition and a guardian al Utem appointed to represent and def end the interest of said infant, cloth therefore·
adjudge, order and decree that said infant, Carroll Scott
Lindsey, be and he hereby is made a party defendant herein
and Armistead Boyd, a discreet and competent attorney at
law practicing· in tllis Court is hereby appointed
page 62 ~ p;uardian ad· litem to said infant defendant to def end llis interest herein., and the said guardian ad
tite-m is directed to answer said petition on or before the
tenth day of August, 1940, and the said plaintiff, Cecelia ]\foKetma Lindsey, is given leave to file such other or additional
pleas and or answer herein as she may be advised at any
time on or before said tenth clay of August, 1940, and tllis
cause is continued.
page 63 ~

(Filed July 19, 1940.)

Virgfoia:
In the Law a11d Equity Court of the City. of .Richmond.

H. Dorsey Lindsey, Petitioner,

v.

Cecelia Mcltenna Lindsey Kern, ~espondent.
PLEA.
The said respondent, Cecelia :McKenna Lindsev Kern,
comes and enters her special appearance in the above styled
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cause in this Honorable Court, expreRsly disclaiming any and
all intention of entering a11y appearance to this cause in this
Court, and says that this Court ought not to have or take any
further cognizance o.f the petition of the petitioner praying
for custody of Carroll Scott Lindsey because of the following facts:
That ever since January 8, 1935, when tl}e divorce from the
bonds of matrimony was gTantcd to the said respondent and
the custody of Carroll Scott Lindsey was given to her by
the decree of the Court, the said respondent and Carroll
Scott Lindsey have ever been and now are residents, citizens
and domiciled of and in the State of South Carolina or
Florida, and have never since been citizens of tl1e Commonwealth of Virginia; that the said respondent and Carroll
Scott Lindsey now are residents of and domiciled in the State
of Florida and are citizens of that State; that personal service within the Commonwealth of Virginia was not.
page 64 ~ had upon the said respondent, and that the said respondent and Carroll Scott Lindsey are in no way
subjec.t to the jurisdiction of this Court.
Wherefore, she prays judgment whether this Court can or
will take any further cogni:r.ance of the petition aforesaid.
CECELIA l\IcKENN~I\. LINDSEY KERN

State of Florida.
County of Dacie, to-wit:
Personally appeared before me G. E. ·warwick, a notary
public in and fo1~ the State and County aforesaid, Cecelia
J\foKenna Lindsey Kern, who being duly sworn deposeth and
saith that the statements in the aforegoing plea are true.
CECELIA McKENNA LINDSEY KERN
affia~
·
Subscribed and sworn to before me this 10 day of June,
1940., in my State and County aforesaid.
Notarial Seal

G. E. '\VAR'\.VICK
Notary Public

Notary Public, State of Florida at Large,
My Commission expires Dec. 21, 1940.
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And at another day, to-wit: At a Law and
Equity Court of the City of Richmond, held the
9th day of August, 1940.
The guardian ad litem, heretofore appointed having accepted such appointment, on motion of said guardian ad
litem, because of insufficient time to secure necessary information for filing- an answer, it is hereby ordered that the time
for :filing· au answer by said guardian ad Utern is extended
from August 10, 1940, to September 1, 1940.
And at another day, to-wit: At a Law and Equity Court
of the City of Richmond., held the 4th day of October, 1940.
This day came the plaintiff and defendant, by counsel, and
the plaintiff filed her written motion requesting that further
proceedings in the above styled suit on the petition of the defendant for a change of the custody of the infant child be
abated, and for the Court to proceed no further upon said
petition for the reason that the defendant was in contempt of
this Court for failure to pay temporary alimony and allowance for support as ordered by the Court vendente lite during the original divorce proceeding·s in this matter; and the
case was argued by counsel.
It appearing to the Court from the statements of counsel
and from an inspection of the record and papers in this cause
that the plaintiff has clone nothing about the colpage 66 ~ lection of the of the alimony and support money
for a period of more than five years, and that the
present proceedings on said petition has to do with the rights,
interest and welfare of the infant, Carroll Scott Lindsey, and
does not alone concern the rights of the adult parties hereto,
and it further appearing to the Court that the decree of
divorce from bed and board as well as the final decree of divorce, which decrees were entered in the years 1934 and 1935,
respectively, specifically set out that the defendant is without property or estate and is unemployed and that no order
or provision was made in either of said decrees for alimony
or support money, the Court is, therefore., of the opinion that
these proceedings now concerning the custody and welfare
of the infant, Carroll Scott Lindsey, should not be stayed.
It is, therefore, ordered, adjudged and decreed that the
written motion of the plaintiff, this day filed herein be and
the same is hereby overruled and dismissed, to which refusal
of the Court to stay the proceeding·s on such petition and action of the Court thereon, the plaintiff by counsel objected
and excepted.
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And it further appearing to the Court that, H . .Armstead
.Boyd who was heretofore appointed guardian ad lite.1n for
.the infant, Carroll Scott Lindsey, has performed certain
.services in this cause and should now receive some reason-able allowance on account of such services., it is therefore
ordered, adjudged and decreed that the defendant, Henry
Dorsey Lindsey, do pay to IL Armstead Boyd, guardian ad
.liteni, the sum of $30..00~
page 67 } Virginia:
In the Law .and Equity Court of the City of Richmond.
Cecelia l\foKerma Lindsey., Plaintiff~

1

v.
·Henry D.01·sey Lindsey, Respondcmt.
MOTION..

Comes now Ceceli'a McKenna Lindsey Kern and says that
this proceeding sbould be ·abated and that the Court should
-proceed no furtber upon the petition of Henry Dorsey Lind:sey and for reason thereof says-:
~bat the sald Henry Dorsey Lindsey is now and has been
for a long time since in contempt of this Court by reason of
·his having- failed to pay the temporary alimony and allow.-ance for support as ordered by this Court pendente Zite during tl1e .div.orce pr.ocee.ding:.

JOHN G. MAY, tlR.
Vounsel for Cecelia McKe:nna
Linds~y Kern.
page 68 }

Ana ·at another day, to-wit: .At ·a Law ·and
Equity Court of the CH.y 'of Rlcl1mond, held the
5th day of October, 1940.
·
'Thls day the plaintiff, Cecelia McKenna Lindsey, tendered
l1er answer to the defendant's petition for a change in the
custody of their child, OarroU Scott Lindsey, from the plaintiff to the defendant, and asked leave to file the same which
is l1e1·e~y granted and the answer accordingly filed.
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Virghtla:
In the Law and Equity Court of the City of Richmond~.
Cecelia McKenna Lindsey, Plaintiff,.
v ..

Henry Dorsey Lindsey, Defeud'ant ..

ANS"WER.
The answer of Cecelia McKenna Lindsey to a petition exhibited in the Law and Equity Court of the City of Richmond
by Henry Dorsey Lindsey against Cecelia McKenna Lind-sey.
.
.
This respondent, reserving to herself the benefit of all just
exceptions to the said petition and without waiving any rights:
claimed heretofore by pleadings or otherwise, for answer·
thereto or to so much thereof as she is advised it is material
she should answer, answers and says :
That it is true that on the 8th clay of January,.
page 69 ~ 1935, an order was entered in these proceedings
.
giving· custody of the infant child of the plaintiff
and defendant, Carroll Scott Lindsey, to the plaintiff, Cecelia
McKenna Lfndsey,, until the further order of the Court. 1.rJ.1at
the ,defendant, since the entry of this order, ]ms not seen bis
son, is true, but the fact that he has not been allowed to see
his son by the plaintiff or those with whom she has left .the
son, the plaintiff neither admits nor denies and asks for
proof thereof.
Concerning the allegations, that shortly after the plaintiff
was awarded custody of the child, she left him with her
mother in Columbia, South Carolina, is true, and since that
time she has married Lt. Frank Kerns, and that they now
live in Florida is also true. The alleg·ation that the plaintiff.
has Mmpletely abandoned her son, Carroll Scott Lindsey, is
untrue., but it is true that the plaintiff's mother, Mrs. Mary
C. Utsey of Columbia, South Carolina, has had care and cus~ody of the sai¢1. son. Concel'ning- the allegation that Ml's.
Utsey has for the last several years been separated from her
husband and has been living· from place to place in Columbia,
rnostly in inexpensive hotels, the plaintiff neither admits nor
denies and asks for proof thereof. It is, however, denied
that the said child has been kept. irregulnrbr in school and
has not had a proper home. The allegation that Mrs. 1.Ttsc1y
is dependent upon her relatives for support and maintenance
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and is not in a position to take care of the son of the plaintiff and defendant is partly true and partly untrue. .As a
matter of fact, :Mrs. Utsey is dependent upon her relatives for
support and maintenance, but she has a number
page 70 ~ of children who are in a position to and do elmtribute liberally to her support and maintenance,
and she is in a position to take care of her gTandson, because
she not only receives liberal ·assistance from her children,
but the said plaintiff contributes a minimum of Fifty ($50.00)
Dollars each month for the support of her said child. It is
expressly denied that the grandmother is an improper person to have custody of the child, and. on the contrary it is expressly asserted that she is a most proper person to have
custody of said child.
Concerning the allegation that the grandmother, Mary C.
Utsey,, is separated from her husband because of certain
domestic difficulties, and that her husband, ,·~lalker S. Utsey,
is an old nmn, and at the present time physically incapar.itated
and not in a position to contribute to the support of his wife
and the child of the plaintiff, the plaintiff neither denies nor
admits a.nd calls for proof thereof. The allegation that the
said child is handed around from one to another of the various
members of the Utsey family is positively untrue, and the
allegation that the said child bas been completely abandoned
by his mother is likewise untrue.
Concerning the allegation that the defendant has employed
the services of a detective, one .J. vV. Erb, the plaintiff avers
that she bas been informed of the contents of his report and
the report is far from accurate and full of errors, which the
plaintiff expects to show during the taking of testimony.
".rhe plaintiff for further amrwer to the said pepage 71 ~ tition says that, immediately following the separation of lierself and the defendant, she, with her
child, returned to the home of her parents in Columbia. South
Carolina. This move on her part ,vas forced upon her because the defendant steadfastly refused to comply with the
order of this Court to pay her the sum of 'J:!,iftcen ($15.00)
Dollars per week for the maintenance and support of her said
child. Because of the defendant's refusal to support bis
child, and because her parents were unable from a financial
standpoint to support the plaintiff and her child, it was. necessary for tl1e plaintiff to secure employment as a hostess
in a coffee shop in Columbia. The plaintiff continued this
work for several years, and through lier. earnings, supported
herself and child, living· during· the time wit11 lier mother, l\frs.
Mary C. Utsey, wl10 attended to the child because of the neces-
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sary absence of the plaintiff at work during the better part
of the day and early part of the evening. Later the plaintiff
secured employment as a hostess with the Eastern Air Lines,
operating between New York and Atlanta, and after securing
thi-a employment, the plaintiff moved her mother and child
to New York so that she might be with them during the time
she was in New York. It later developed that this arrangement constituted too heavy a drain financially on the plaintiff,
so it was decided that l\Irs. Utsey and her grandson return to
Columbia. During this time the plaintiff contributed not less
than Fifty ($50.00) Dollars each month to her mother to cover
the costs of maintenance and board for her son. About this
time the plaintiff remarried and it was a feeling of all con-·
cerned that., since the child had spent all of his life
page 72 ~ with his p;randmother, it would be inadvisable to
take him from her. The child had necessarily been
separated a great deal from his mother because of the
exigencies arising out of her work, all of which was caused
by the defendant's stubborn refusal to support his child, even
to the extent of contesting rontempt charges brought against
him because of his action. However, during all of this time,
the said son visited his mother frequently, and she in turn
visited him. About a year ago, the grandmother's health was
right bad, and it was thought advisable that she should take
a trip. She did not think that she would be gone but a short
time, and for that reason she wished her grandson kept in
South Carolina, rather than that he should go to Florida
where the plaintiff now lives. Thereupon, the son went to
live with an aunt in Spartanburg, Mrs. Robert Dargan, and
here he entered the Spartanburg· Public Schools where he
attained an "A" rating for his year's work, and at the same
time was given private dancing lessons and private riding
lessons at Converse College. Immediately upon conclusion
of the school year, he went to live with his mother at Coral
Gables, Florida, and he is now with the plaintiff. He has at
all times been well-clothed, well-fed and well-cared for in
every particular, and furnished with as good schooling as
possible to obtain, all of which has been done despite the fact
that the child's father, the defendant, has failed to contribute
am·thing toward the aid, livelihood or welfare of the said
child.
The plaintiff further avers that the entire situation complained of in the defendant's petition and upon which he assigns as just cause to have the custody of the child transferred from the plaintiff from the plaintiff to the
page 73 ~ defendant has been caused by bis own act or acts.
In other words, by the refusal of the defendant to
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comply with the order of this Court requiring him to support
his said child, he l1as created a very situation which he now
.asks this Court to adopt as proper cause for the transfer of
.the child from its mother to its fatlier..
For further answ·er the plaintiff questions the allegation
in the defendant's petition that the defendant has a comfortable and proper home for his son. As a matter of fact,
the plaintiff is advised that the defendant's mother and sister, who live with him and who would largely have custody
,of the child should this Court give custody to the father., are
invalids and have spent considerable time in hospitals in re,cent years, and for that 1·eason the l10me surroundings would
·
be very disadvantageous to the said child.
In conclusion the plaintiff denies each and every material
allegation of the said petition expressed therein, other than
those which have been admitted by this answer, and those,
while not denied, call for strict proof with relation thereto.
And now having fully anRWered, this respondent prays to
-.be hence dismissed with her reasonable costs, etc.

1

CECELIA McKENNA LI1\TDSEY

By JOHN G. MAY, JR., and
CUTLER M.A.Y
Counsel
}Jage 74 }

And at another day, to-wit:
At. a Law and
Equity Court of the City of Richmond, held the
15th day of September, 1941.

This day came the petitioner, Henry Dorsey Lindsey, in
person ·and by counsel and likewise came Cecelia McKenna
KeTn (formerly Cecelia :McKenna Lindsey) by counsel, :and
counsel for the said Cecelia McKenna Kern (formerly Cecelia
}\foKenna Lindsey) thereupon moved the Court to enter an
order requiring the petitioner, Henry Dorsey Lindsey, to pay
to Cecelia 1\IcKerma Kern, (formerly Cecelia McKenna Lindsey) a reasonable sum of mo1iey as counsel fees and a sum
of money to defray court costs for def ending this cause and
informed the court that depositions would be taken in a day
or two on behalf of the petitioner and an extended amount of
depositions would he taken on behalf of Cecelia l\foKenna
Kern~ (formerly Cecelia l\foKenna Lindsey)., whereupon
counsel for the petitioner, Henry Dorsey Lindsey, objected
to the award of any counsel fees and court costs herein and
thereupon the Court informed counsel for Cecelia l\foKenna
Kern, (formerly Cecelia McKenna Lindsey) that it ,vould
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not at this time award any counsel fees or court costs until
Cecelia McKenna Kern, (f ormer]y Cecelia l\foKenna Lindsey) or someone for her, had e:xecnted a bond in a reasonable·
sum conditioned that she would abide- the ultimate decisiom
and clecision an.cl decree of this Court in this cause or anv
decree or order of any Court to which an appeal from tlli°s
court in this cause might hereafter he taken, but informed
counsel that the Court would allow him at a later date to
renew his motion herein and further informed
page 75 ~ counsel that the court would entertain a motion
from the guardian ad l-item of the infant child of
the parties herein for an award of a reasonable sum to defray the expenses of taking depositions by the guardian a.cl
litern to the end that the interest of the infant child might be
fully protected. Whereupon counsel for Cecelia: l\IcKenna
Kern (formerly Cecelia McKenna Lindsey} informed the·
Court that he was not now willing to execute any bond in
these proceeding·s and that he would not at this time press.
said motion but reserved the right to again move tlle Court
f'or reasonable counsel fees and court costs in this cause.

pa:gP. 7G ~

And at another day, to-wit: At a Law and
Equity Court of the City of Richmond, held the·
17th day of September, 1941.
The guardian ad litem having on September 6tl1, 1940, tendered bis answer herein., all clone in accordance with the decree of August 9tli, 1940, and hav-ing delivered copies thereof
to counsel in this cause, it is now ordered that such answer
be :filed, which is accordingly done, and the decree of August
9th, 1940, is altered, set aside and amended to the above effect.
Virgipia:
li1

the Law and Equity Court of the City of Richmond.

Cecelia hfoKenna Lindsey

v.
Henry Dorsey Lindsey

ANS\YE.R OF GUARDIAN AD Ll.TEll1.
The answer of Carroll Scott Limfaey, an infant under the
ag·e of twenty-one years, by H. Armistead Boyd, g-uardiau
ad litem, appointed by the court by its oi·der entered herein
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on the 19th day of July, 1940, to defend in this action the interests of said infant to a petition filed herein by Henry
Dorsey Lindsey against Ceeelia McKenna Lindsey
page 77 ~ on the 12th day of June, 1940.
The guardian ad litem reports to the court the
following:
On August 2, 1940, the guardian arl liteni had a conference
with Mr. Henry Dorsey Lindsey, :Mr. J. \V. Erb and Mr. T.
Nelson Parker, Mr. Lindsey's attorney. l\fr. Erb is a private
detective, employed by Mr. Lindsey. His contribution to the
guardian ad liteni 's information is summarized and set out in
his report to T. Nelson Parker, attorney, dated May 16, 1940,
a copy of which has b~en filed with the petition of Henry
Dorsey Lindsey.
On August 15, 1940, a second conference was had between
the guardian ad liteni and Mr. Lindsey. At the two conferences of August 2., 1940, and August 15, 1940, the following
information was obtained from Mr. Lindsey:
l\fr. and l\:frs. Lindsey were married on May 30, 1928. The
infant, Carroll Scott Lindsey was born on September 1, 1980.
On October 1, 1930, Mrs. Lindsey, with said infant, left the
home of Mr. Lindsey and has since then resided outside of
the state. On September l, 1934, :Mrs. Lindsey obtained a
divorce a niensa. et thoro~ which was merged into a divorce
a vincitlo on ,January 8, 1935.
Mr. Lindsey has continuously refused to make any derogatory statement about l\Irs. Lindsey. He places the entire
blame for the difficulties between him and llis wife 011 Mrs.
Walker S. Utsey, mother of l\frs. Lindsey. She, according· to
Mr. Lindsey,, turned ]1is wife against him. On October 1,
1930, she came to Richmond from South Carolina and took
his ,vifc and child back with her. l\fr. Lindsev bepage 78 r lieves strongly that Mrs. Utsey is not a p1:·oper
person to rear a child and that tl1e infant, Carroll
Scott Lindsey, has been in the care of l\frs. Utsev the majority of the time si11ce being· taken from Richmond.
From approximately the fin,t of the year 1931, l\Ir. Lindsey's financial condition became less stable.
During the
years 1933, 1934, 1935 ancl 1936 he was barely able to make a
living for himself. In 1937 his financial condition began to
improve and by .J auuary, 1938, his income was sufficient to
provide for any average family. He paid an income tax on
$4.200.00 at the end of tl1e year 1939.
Mr. Lindsey at this time operates a tea room or restauran~
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at 113 North 3rd :Street, a food store at 2523 Chamberlayne
Avenue and another food store at 107 North ;3rd Street. Mrs.
Julia C. l\IcLane is associated with him in the restaurant
business and a brother, Tommy Lindsey, is associated with
him in the operation of the two food stores.
l\fr. Lindsey lives at 2402 Hawthorne Avenue and has
bought tliis home. It is a twelve room brick house with six
bedrooms. The follo,ving persons live in bis home with him:
Mrs. Emma ,Y. Lindsey, his mother; Tommy Lindsey, his
brohter, Mrs. John R. Cavan, his sister, Mr. John H. Cavan;
and Elizabeth and Jane Cavan, daughters of l\fr. and Mrs.
John R. Cavan. Neither Mrs. Emma vV. Lindsey nor Mrs.
John R. Cavan work other than caring· for the home. Mr.
Tommy Lindsey is associated with Mr. Henry Dorsey Lindsev in business as set out above. l\fr. John R.
page 79 ~
is district passenger agent for the Chesapeake and Ohio Railway. Miss Elizabeth Cavan
is a student at ·wmiam and Mary College and :Miss Jane
Cavan is a student at Thomas Jefferson High Schoo}.
l\fr. Lindsey states that during the last seven years he has
consulted the following· attorneys in attempts to secure the
custody of his child, Carroll Scott Lindsey:

Cavan

Leon M. Bazile,
Gordon B. Ambler,
Mc. G. Finnigan,
alker Florance,
Harrison C. Eacho,
Norman L. :b.,lippen,
T. Nelson Parker.

,v

He states further that each attornev other than J\fr. Parker
advised against attempting or that it would be impossible to
secure the custody of l1is child.
The guardian acl litem has been shown letters from ~fr.
Walker S. Utsey, grandfather of the infant., Carroll Scott
Lindsey to Mr. Lindsey, written during the years 1934, 1935,
1937 and 1938, which appeared to be replies to letters from
Mr. Lindsey as to the welfare of said infant, requests for his
pictures and as to the delivery to the said infant of presents
sent by Mr. Lindsey.
:Mr. Lindsey has expressed the very earnest desire to have
his child live with him and to support and educate him. He
has express~d his willingness to make some independent financial arrangement, perhaps in the nature of a trust, to secure
the support and education of his child if he is given its
custody.
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:On August 15, 1940, l\Ir. Lindsey showed the guardian ad
litem, a letter dated April 17, 1935., from Mr. l\:IcC.
:page 80 ~ G. Finnigan in which Mr, Finniga11 advised Mr.
· Lindsey that he did not believe there was any relief for Mr. Lindsey from the decree herein entered January
;g, 1935., granting custody of Carroll Scott Lindsey to his
mother.
On August 22, 1940, the guardian ad litem, conferred with
:M:r. Walker Florance. Mr. Florance stated that about seven
years ago Mr. Lindsey expressed his desire to have custody
'Of the infant, Carroll Scott Lindsey, and to support him. Mr.
Florance advised against this because of :rvir. Lindsey's financial difficulties. Again about three years ago 1\fr. Lindsey
·came to Florance, asking that something be done to secure
for him the custody of Iris child. Mr. Florance again advised
that nothing should be done, first because of Mr. Lindsey's
financial condition and second, because of the legal difficulties
involved.
On Aug'ust 26, 1940, the guardian ad litem conferred with
Mr. Leon M. Bazile. l\fr. Bazile stated that he remembers l\Ir.
Lindsey bringing him papers to read but does not remember
whether they were in connection with the contempt proceedings ag·ainst l\ir. Lindsey, with which the court is familiar,
or in connection with an attempt to secure the custody of the
infant, Carroll Scott Lindsey.
On September 5., 1940, the g·uardian ad litem, interviewed
l\fr. Norman L. Flippen. Mr. Flippen stated that on several
· <Occasions subsequent to the final order in the contempt proceeding and prior to 1936, Mr. Lindsey conferred with him
ns to the possibility of obtaining custody of his child. Mr ..
Flippen advised Mr. Lindsey that in his opinion any efforts
along this line would be futile of Mr. Lindsey's
page 81 } financial inability to care for the child and the
fact tlmt the child was so young that he did not
think the court would take the child from its mothe1·.
The guardian ad liteni bas been unable to confer with other
~onnsel consulted by l\Ir. Lindsey and therefore cannot report of his own knowledge what transpired between them
and Mr. Lindsey.
On August 26, 1940, the guardian ad liteni interviewed Mr.
M. L. Presson, cashier of Central National Bank. 1\fr. Presson stated that he knew 1\fr. Lindsey only through bis banking; relationsl1ip with him. Mr. Lindsey keeps two checking
accounts at Central National Bank, one in the name of Lindse-v 's Tea Room and the other in the name of Lindsey
B;others. Each account averages approximately $2,000.00.
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He has borrowed money from this bank and has always paid
his obligations when due·.. :Mr .. P1·esson knows nothing· of Mr ..
Lindsey.;s net worth.
On August 26, 1940, the g-nardian a.cl' lttem, interviewed Mr~
A. L. Steinbrecher. Mr. Steinbrecher lives at 3146 Flovd
·Avenue and is manager of Lindsey Brothers Food 1Store "at
107 North 3rd Street. He considers Mr. Lindsey one ·of the·
best and straightest men he haR ever dealt witli and has
known him for seven years. According to him, l\fr. Lindsey
pays all his obligations promptly, has nn even temperament
and is fond of children. :Th-fr. Linclsev often talks to him of R
small child of some person who wo1:ks in liis tea room.
On August 26, 1940, th~ guardian ad lUeni talked to lt[r ..
,John Herold. Mr. Herold lives at 112 Overbrook
page 82 ~ Road and operates a jewelry shop at 103 North
.
3rd Street. He l1as known :i\fr. Lindsey of threeyears. His place of business is five doors from· Lindsey'sTea Room. He considers Mr. Lindsey a sober1 hard working~
business man and as he expressed it ''knows nothinp; against
him". He knows nothing about J\Ir. Lindsey's home u-r social
life. ·
On August 26., 1940, the guardian ad litem interviewed Mrs ..
.Julia C. McLane. She lives at 2619 Northumherland Avenue.
She has known Mr. Lindsev for six vears and bas been associated with him in the restaurant business for four years and
three months, at the present time at 113 North 3rd Street,
operating Lindsey's Tea Room. This establishment serves .
an averag·e of 300 to 350 meals per day. She stated tl1at Mr.
Lindsey was making· a "g;oocl living". As to his general
. temperament, she states that he is a good man, easy to get
along with, often helps others. does not drink and attends to
his business. She considers him a Christian gentleman. She
stated further that he is fond of children and makes a lot
over her grandchild. She believes that Mr. Lindsey would
make a good father to Carroll Seott Lindsey, tba t he sends
him presents when he knows where his child is, tl1at she has
bought them for him. such as toys, watches. etc. AccordinQ."
to her, :Mr. Lindsey has continuously wanted his child and
lms employed five lawyers in an effort to get custody of him.
She often ~;oes in ]1is home and considers it a suitnble one for
a child to be reared in.
On August 26, 1940.. the guardian ad litem. interviewed l\Ir.
& l\Irs. David H. Katz. Mr. & ~frs. Katz reside at 419~~ North
Boulevard. Thev are real estate onerators and
page 83 ~ own and rent to Mr. Lindsey tbe builclinQ." at 2523
Cbamberlavne Avenue. in which one of Lindsev
Brothers Food Stores· is loeatecl.
Thev
'
.. have known 'Mr. Lind-
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sey well for four years, both from a business standpoint an<l
socially, and have visited in his home. They state that be
is a Christian gentleman, a man of strong character and that
his word can be relied on. They were further of the opinion
that he loves children and animals and consider him a suitable father to rear a child.
On August 28, 1940, the guardian ad lit em interviewed :Mrs.
L. C. Harmon, who resides at 2404 Hawthorne A venue. Her
residence is immediately adjacent to that of l\Ir. Lindsey.
She stated that she did not know Mr. Lindsey at all intimately,
and had seen him only when he ,vas g-oi112; to or coming from
his work. Apparently his.business kept him aw·ay from home
the greater part of the day. Mrs. Harmon does know Mrs.
Emma W. Lindsey, Mr. Lindsey's mother, and Mrs. Cavan
and her two daughters, all of whom live with Mr. Lindsev as
has been previously set out. Mrs. Harmon stated that "'Mr.
Lindsey's mother was an exceptionally fine woman and that
his sister and nieces were as '' nice and pleasant as could be''.
She has played croquet with them, visits over the back fence
and stated that the women at the Lindsey home were as good
neighbors as · she would want. .A man servant does their
cooking and looks after the yard.
On August 28., 1940, the guardian ad litern interviewed l\fr.
R. A. Ricks, President of Old Dominion Mortgage Corporation. Mr. Ricks rents Mr. Lindsey the building in which
Lindsey's Tea Room is operated. He knows him
page 84 }- only as a result of this business relation .. His belief is that l\fr. Lindsey is a capable and level
headed hard worker and attentive to his business. He always pays his rent when due.
On Aug11st 30, 1940, the guardian ad,liteni interviewed Mr.
Thomas H. Leach, of
atson Court, Petersburg-, Virginia.
"Mr. Leach is Stewart at Hotel Petersburg-. He and his ,vife
lived in Richmond until recently. For nbout four months
during the fall of 1928 or 1929, l\fr. & Mrs. Lindsey lived with
l\fr. & Mrs. Leach. The Lindseys had rooms only in the Leach
home and both families used the same living- room. Mr.
Leach considered the Linclseys the ideal couple..., and was conscious of no dissension between them. He sh1ted that J\fr.
Lindsey was fair and honest in his dealing, a ~rood provider
and paid his bills. About the time tllat Mr. & Mrs. Lindsey
separated, he told Mr. Leach that he was having trouble with
bis mother-in-law.
On August 31, 1940, the guardian ad litem interviewed Dr.
"'\V. C. James, who resides at 2622 Idlewood Avenue. Dr.
•James is a retired Baptist minister. He hnd known the Lindsey family since 1907 and all of the children including· Henry

"r
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Dorsey Lindsey, who grew up in bis congregation. He was
Mr. Lindsey's pastor for fourteen years., left Richmond in
1920 and returned four years ago, since which time he has
resided here. He considers l\Ir. Lindsey, his mother, brothers
and siste).·s excellent people and believes that l\Ir. Lindsey is
a suitable person in every way to rear a child.
The persons interv~ewed by the guardian ad
page 85 ~ litem were suggested by Mr. Lindsey and Mr.
Parker, his attorney. It ,vas requested of Mrs.
Lindsey's attorney that he suggest other persons who mig·ht
be interviewed and who might throw further lig·ht on the issues involved. Apparently no such· persons were available in
this vicinity.
Mr. Cutler May, local attorney for Mrs. Lindsey, did, however, furnish the guardian a,d liteni information contained in
a letter from Mrs. Lindsey's atto1;ney in South Carolina. This
information is here set out as received. Mrs. Lindsey has
since her divorce remarried and is now l\frs. Kern.
"Immediately following the separation of Mr. and Mrs.
Lindsey, Mrs. Lindsey with her child, returned to the home
of her parents in Columbia. Because at that time her parents
were without financial resources to maintain l1er and her
child, Mrs. Lindsey secured employment as a hostess in a
local coffee shop, situated in Columbia, South Carolina. She
continued this work for several years and through her earnings supported herself and her child, living during the time
with her mother, who attended to the child because of the
necessary absence of the mother at work during the better
part of the day and an early part of the evening. Subsequently, Mrs. Kern secured employment as ~ hostess with
the Eastern Air Lines operating· between New York and Atlanta, Georgia. Mrs. Kern, after securing this employment,
moved her mother and child to New York, so that she might
be with them during the time that she was in New York. It
later develo1)ed that this arrangement constituted too heavy
a drain financially on Mrs. Kern, and so her mother with her
child returned to Columbia. During this time Mrs. Kern contributed a fixed monthlv amount to her mother to cover the
cost of maintenance and board for her child~ Upon her marriage with Captain Kern, it was the feeling of all of us interested in the welfare of Carroll, that since he had spent
practically all of his life with his grandmother, it would be
inadvisable to take him from the g;randmother. He had necessarily been separated a great deal from bis own mother because of the exigencies arising ~mt of her work. For this
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reason, after the marriage, Mrs. Kern paid to her mother a
minimum of $50.00 per month for the support and
page 86 ~ maintenance of her child. During all of this time,
however, Carrnll has visited his mother frequently.
and she in turn visited him in this State. Last year the grandmother's health was right bad and it was thought advisable
that she should take a trip. She did not think that she would
be gone but a short time and for that reason wished Carroll
kept in South Carolina rather than that he should go to
Coral Gables, Florida, with his mother. Carroll therefore
came to Spartanburg and visited with his aunt, Mrs. Robert
Dargan, of this City. He entered the Spartanburg Public
Schools, took private dancing lessons, private riding lessons
and finished out the school year here. Immediately upon the
conclusion of the present school year he went to Coral Gables,
Florida, where he now is with his mother. He has been at
all times well clothed, well fed and well cared for in every
particular. He ]1as been furnished with as good schooling as
it has been possible to obtain."
The infant respondent, reserving· unto himself the benefit
of all just exceptions to the petition of his father, Henry
Dorsey Lindsey, having- answered as above by the guardian
ad liteni. says that he is an infant of tender years and, by
reason thereof, incapable of understanding or defending his
rig·hts and interests herein. He therefore commends himself and his rights and interests to the protection of the
court and prays that no decree or order may be entered that
w·ill trnd to bis prejudice.
And having- answered said petition, this respondent prays
to l)e hence dismissed with his reasonable costs by him in
this behalf expended.
·
CARROLL SCOTT LINDSEY,
By H. ARMISTEAD BOYD,
His Guardian Ad Liteni.
page 87

r

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 24th day
of September, 1941.

This day came the petitioner, Henry Dorsey Lindsey, in person and by counsel and likewise came Cecelia McKenna Kern,
formerly Cecelia McKenna Lindsey, by counsel, and came also
the inf nnt defendant, Carroll Scott Lindsey, by H. Armistead
Bo>rd, bis guardian ad litern, and this cause thereupon cam.e
on to be heard on the papers formerly read, upon the peti-
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tion of Henry Dorsey Lindsey, heretofore filed herein, and
the ·answer of Cecelia l\IcKenna Kern, formerly Cecelia McKenna L_indsey, to said petition, and upon the answer of Carroll Scott Lindsey, the infant defendant, by H. Armistead·
Boyd, his guardian ad liteni, to said petition, and the general
replication of the petitioner to said answers and upon agreement of counsel for the two adult parties and on consent and
agreement of the guardian ad litern of the infant defendant,
the Court proceeded to hear testimony of sundry witnesses
ore tenus offered on behalf of the petitioner Henry Dorsey
Lindsey and not having completed the taking of such testimony, this cause is continued.
page 88

~

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 14th day
of November, 1941.
This day came Cecelia McKenna Kern (formerly Cecelia
M:cKenna Lindsey) and by leave of Court filed her written
motion herein praying· that the petition of Henry Dorsey
Lindsey, which petition was :filed herein on June 12, 1940, be
dismissed, and came also the petitioner, Henry Dorsey Lindsey, by counsel and likewise came the infant defendant, Carroll Scott Lindsey, by his guardian ad litem, and the said
Henry Dorsey Lindsey, by counsel, and the infant by his
g·uardian ad litern, opposed the petition of Cecelia McKenna
Kern, ( formerly Cecelia McKenna Lindsey) and moved the
Court to overrule and dismiss said motion, and the Court
having carefully considered all of the papers in this cause
and all of the depositions heretofore taken and heard argument of counsel for both parties and of the guardian ad lit em
on said motion is of opinion that the motion of Cecelia McK~nna Kern, (formerly Cecelia l\foKenna Lindsey) shall be
overruled; the Court doth, therefore, adjudge, order and decree that the written motion of Cecelia ::M:cKenna Kern
(formerlv Cecelia l\foKenna Lindsey) be and same is hereby
overruled and dismissed, to which action and iudgment of
the Court counsel for Cecelia McKenna Kern (formerly Cecelia :McKenna Lindsey) objected and e~cepted.
paQ.'e 89
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In the Law and Equity Court of tl1e City of Richmond.
Cecelia 1\IcKenna Lindsey, Plaintiff,

v.
Henry Dorsey Lindsey, Respondent.
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l\IOTION.
Comes now Cecelia McKenna Kern, formerly Cecelia McKenna Lindsey, and says that this proceeding should be dismissed and that the Court should proceed no further upon the
petition of Henry Dorsey Lindsey, and for reasons thereof
says, to-wit:
1. That there has been no proper evidence introduced on
behalf of the petitioner in support of his petition which
should justify or otherwise cause the Court to change the
·'a vinculo" decree formerly entered in this cause.
2. That there is no proper evidence in support of the petitioner's charge that Carroll Scott Lindsey has been abandoned
by its mother or that his grandmother is an improper person
to have him, or that his schooling has b.een neglected, or that
his welfare is otherwise impaired, the allegations of \Jlhich
prompted the Court to appoint a guardian a.cl liteni for the
said infant and bear evidence in this matter.
3. That the petitioner is not entitled to relief, equity, or to
even he heard further, since there is no evidence in support
of the petitioner's allegations concerning the child's welfare,
because "he who seeks equity must do equity'' and
page 90 ~ this he has not done.

By CUTLER MAY,
Counsel for Cecelia McKenna Lindsey.
And at another day, to-wit: At a Law and Equity Court
of the City of Richmond, held the 9th day of December, 1941.
This day came the guardian ad litern and Henry Dorsey
Lindsey by llis attorney, and the Q'nardian ad lifeni moved the
court tlrnt be be allowed an additional fee for his services
rendered herein and the same was argued by counsel: and it
nnpearinQ· to the (lonrt that an additional fee of $40.00 should·
be· paid the g·uardfan ad litem at this time, it is, therefore~
ordered and nd:iudrred that the said Henrv Dorsev Li11dsev
n~v to H. Armistead.Boyd, the guardian ad litem, the sum of
$40.00.
Anrl at anotl1er dav. to-wit: At a Law and Equity Court of
tlrn City of Richmond, held the 25th day of January, 1943.

On November 14. H>41. tbP. complainant, Ce<>elia 1\foKennn
K()rn. (formerly Cecelia McKenna Lindsey) filed herein her
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written motion which said motion on that day was by the
Court overruled but no formal order then being made, it is,
therefore, no,v ordered, adjudged and decreed that
page 91 ~ said written motion filed herein on November 14,
1941, be and the same is overruled and such action
of the Court now entered of record.
And thereupon this cause came on this day to be further
heard on the' papers formerly read, the petition of Henry
Dorsey Lindsey, filed herein on June 12, 1940, the answer
thereto of Carroll Scott Lindsey, an infant, by H. Armistead
Boyd, his guardian ad liteni appointed by the Court to defend
the interest of the said infant herein, which answer was left
with the papers herein on September 6, 1940, and later filed
by order of September 17, 1941; the answer thereto of C~celia McKenna Lindsey to the said petition of Henry Dorsey
Lindsey, which answer was filed herein on October 5, 1940;
and the general replication of petitioner to said answers; the
testimony of Henry Dorsey Lindsey, ,J olm R. Cavan and
J. vV. Erb, offered on behalf of Heni'y Dorsey Lindsey, and
taken ore tenus before the Court, on motion of the adult parties hereto by counsel and of the guardian ad liteni for the infant defendant on September 24, 1941, and the further testimony of Henry Corsey Lindsey, taken ore tenus on like motions on October 29, 1941, the testimony of Cecelia McKenna
Kern, Virginia Utsey Russell, Donald Russell, Cecelia· McKenna Kern (recalled) R. L. Dargan, Mary Cecelia McKenna
Utsey, and Cecelia McKenna Kern (recalled) offered on behalf of Cecelia :McKenna Kern, and taken ore tenus before the
Court on like motions on January 28 and 29, 1942, all of the
above mentioned testimony having been reduced to writing
and being hereby made a part of the record in this cause; the
depositions of Mrs. J. C. McLane, Henry Dorsey
page 92 ~ Lindsey ( recalled by the complainant), and Mrs.
,John R. Cavan, introduced on behalf of Cecelia
McKenna Kern and taken before Frank M. Bradbury, Commissioner in Chancery of the Husting·s Court, Part II, of the
City of Richmond, Virginia, by consent of the adult parties by
counsel and of the guardian acl lit,mi for the infant defendant, and duly filed, and upon all the depositions heretofore
taken and filed, the court having· considered all the testimony
heretofore taken in this cause on the motion of all parties by
counsel and the guardian ad litem, all being now made a part
of the record herein, and was argued by counsel and the
guardian ad litmn.
And it appearing to the Court that the defendant, Henry
Dorsey Lindsey, owes an accumulated sum of $2,520.00 which
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he was directed by the Court to pay in week~y payments of
-,15.00 each, by decree entered herein on November 20, 1930,

(which order for support ceased by order of court on Sept.
12, 1934, for the support of his infant child, the said Henry
Dorsey Lindsey is directed to deposit to the credit of the
Court in this cause in the Bank of Commerce and Trusts,
Richmond, Virginia, the said sum of $2,520.00 with interest
therein from the 12th day of September, 1934, until paid, which
.sum is to be used, under the order of the Court herein, for the
benefit, maintenance, education and support of the· said infant Carroll Scott Lindsey; all of which is so ordered, adjudged and decreed .
.And it appearing to the court that the custody of the inf ant child, Carroll Scott Lindsey, should not be taken from
its mother, and that his best interests will be served
page 93 ~ by allowing him to remain in her custody, it is so
ordered, decreed and adjudged. But it appearing
to the Court that the complainant, Cecelia McKenna Kern,
(formerly Cecelia l\foKenna Lindsey) has not allowed the petitioner, Henry Dorsey Lindsey, to see his son or correspond
with him or to have his son visit him and that it is proper
that these things should be done to the end that proper relations shall be established and exist between such infant and
his father, the Court doth adjdug·e, order and decree that the
said Cecelia McKenna Kern shall allow the said Carroll Scott
Lindsey, called also Carroll Kern, to visit his father, Henry
Dorsey Lindsey, from the 15th day of July, 1943, to the 25th
day of .1\_ugust, 1943, the said Carroll Scott Lindsey to be
delivered to Henry Dorsey Lindsey at Miami, Florida, on
the said chty as above, at such reasonable time and place as
the said Henrv Dorsey Lindsey may request or at such place
nearer to Richmond as the said Cecelia MeKenna Kern requests a reasonable time prior to the time so fixed, and ·sa)d ·
infant to be returned to his mother by said Henry Dorsey
T fodsey at Miami, Florida, or at sncb place nearer to Richmond as said Cecelia l\IcKenna Kern may request, a reasonable time prior to the time so fixed, and the Court doth further
ndiudg·o. order and decree that the said Cecelia McKenna
Kern shall allow the said infant to visit his said father durin~ the Christma?. holidays 1943. for such period not exceeding ten days as the court shall hereafter determine, and for
the same periods during· the summer and the Christmas holidavs each vear until the further order of the Court herein,
·
the child to be called for and returned bv his father
11a<2·e 94 } in each instance as above set forth.· The said
Cecelia l\foKenna Kern is further ordered to allow
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the said. Henry Dorsey Lindsey to correspond with his sorn
and the son to carry on a correspondence with his father and
to allow the said Henry Dorsey Lindsey to visit the said son
at such place as said son may be then located, at reasonable:
times, from time to time, not to exceed once a month, and to
keep the saicl Henry Dorsey Lindsey advised as to any change,
in the place where the said infant may be residing, and it is
so adjudged, ordered and decreed.
And the Court doth hereby enjoin and restrain both of the·
adult parties hereto from directly or indirectly or in any
manner whatsoever, alienating or attempting to alienate tllf
affections of said child from the other of his said parents, and
it is so ordered, adjudged and decreed.
The Court doth order, adjudg·e and decree that said Henry
Dorsey Lindsey do pay to Cecelia McKenna Kern the sum of'
$50.00 a month for the support and maintenance of the said
infant, tlie first payment for the month of J annary to be made·
on this the 25th day of January, 1943.
'rhe said Henry Dorsey Lindsey is further directed to pay
to H. Armistead Boyd the further sum of $175.00 in addition
to the $70.00 heretofore paid to him, for bis services as
guardian ad litern for the infant party, to this date, and it is
so ordered, adjudged and decreed.
It is further adjudged, ordered and decreed that the petitioner, Henry Dorsey Linsey, pay the costs of thi&
page 95 ~ proceeding including the item of $342.05 for tak.
ing and transcribing- the testimonv herein, and al~o
that he pay to the said Cecelia McKenna Kern the sum of
$400.00 as counsel fe~s for her attorney of record herein,
Cutler Mav.
And to the end that the recent written communication ancl
recommendation of the guardian ad lite11i, who is now away·
from Richmond in the armed services of the United States and
who is therefore unable to be present on this clay at the
time of the entry of this decree, may be considered and prcRervecl. as likewise the recent wTitten communication of thh~
0ourt to such p·uardian ad lite111,, it is ordered that copies of
tlie. letters of the .Tucfae of this Court to Armistead Bovd
d::tted Jann:uv 12. 1943. and .Jannarv 25. 1943. and the ori~·innl of the Jett.er from Armisteacl Bovd to thP, .Judge of tlliR
Conrt dated .T anuary 20, 1948. all now identified bv the initial~ "W. D. M. ", be now filed ancl made a part of the record
lierein.
Thh:; cam:ie i~ retninerl on the do~ket of this ~ourt for such
ftnther ordPrR as the C01nt mav deem nroper.
The complainant, CeceHa McKenna Kern, and the defend-
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ant, Henry Dorsey .Lindsey, each, by counsel, objected to this
decree and excepted to the judgment and action of the Court
in entering· the same, and Cecelia :McKenna Lindsey having
signified her intention to apply to the Supreme Court of .Appeals for an appeal therefrom, on her motion it is ordered
that the execution of this decree be suspended for 110 days
from the date hereof on condition that she or someone for her,
shall within thirty days from the date hereof execute before
the Clerk of this Court, a bond in the penalty of $200.00 with
surety to be approved by said Clerk and conditioned according
to law.
page 96 ~

· January 12, 1943.

Lt. (jg·) H . .Armistead Boyd,
% District Intelligence Office,
Naval Operating· Base,
Norfolk, 'Virginia.
In ·re: Cecelia McK. Lindsey,

v.

Henry Dorsey Lindsey.

My dear Armistead:
·ram herewith enclosing· to you a decree in the above styled
case which carries out the views of the Court announced to
counsel some weeks ap;o. Before you left and while counsel
were present, you as guardian ad liteni briefly presented your
views to me which were substantially in accord with those
ultimately announced hv me, except that you did not believe
it advisable that the child visit his fatl1er at the recent Christmas Holidays, in which view I ultimately concurred with you.
If this decree, which is the ultimate conclusions of the Coul't,
meets with your anproval I would. of course, be pleased to
have you endorse the same as asking; for it and not merely
as seen or consented to. In other words, if your Yiews as
Q'1rnrdian ad litem for this child are in accord with the .provh;iom; of this decree. then I would be pleased to lrnve you
reonest the entrv of the same by such endorsement upon· the
hnck tl1ereof. · However. I wish to say t]rnt I am not finalhr
wedded to the view that the father shall only have the child
fnt· nnc month dnrinrr the summer holidays and if :vou, as tl1e
child's !?;uardian arl litem. believe that a six weeks ~ht .? with
the f::ithPr would lH~ more imt' to bring· about a satisfactot·v
rP-P~t::i hlishment of the rehttiom: between the fatl1er and tl1e
<'11il<l. then I would be glad to· hear from you to this effect.
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In other words, I hope that the provisions of my

decree may be such tha~ the natural affections that
should exist between the father and child may be
estnblished and exist in the future and it mig·ht be that a six
weeks stay with the father during the summer would better
serve this pm:pose than mel'ely a months stay. Please express
to me your views upon that.
The date of September 1:2, 1934, mentioned iil the body of
the decree is when Judge Pollard did away with the payments of any support money for this child and the sum of
$2,520.00 is the sum calculated as owing by !fr. Lindsey up
to September 12, 1934, and which I, the refore, think he should
pay interest l'ipon from September 12, 1943.
When you have read this decree carefully please endorse
the same in accordance with your vie\vs as guardiai1 ad litem
of this infant and return same to me for entry.
·with kind personal regards, I am
page 97

Sincerely yours,

"W. D. M."
page 98

~

FIFTH NAVAL DISTRICT
DISTRICT INTELLIGENCE OFFICE
Nnval Operating· Base
Norfolk, Virginia
Coast Guard Air Station
Eliza beth City, N. C.
January 20, 1943

Re: Lindsey

v.

Lindsey

,li1dg•c ·wmis D. Miller,
T·aw and EQuity Co int of the City of R.ichmond,

Richmohd, Virg·inia.

Dear Judge Miller :
Your lettet· of January 12 bas just been received which acconnts £or the delay in your receiving· rrty reply.

I have endot~sed the order enclosed in your letter, asking
thAt it be enteted, find am returnin~ it her~with.
F\·om the stamlpoint of the father and tl1e mother, the
R1tn11ntw a11d Christmas visits of the son with the father aR
set out ht th~ ord~r nre in entire accord with my thoug·hts. I
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Jiave, however, this further thought. From the child's standpoint, the only reason for changing the present status is tG
.create and establish a proper relationship between father and
son, the existauce of which, if the father be suitable, is of
benefit to the son. The creation and establishment of such
relationship under the circumstances of this case, namely that
the son has had no contact whatsoever with his father, seems
to me to make their first coutace the most impoi'tant of all,
upon which their entire relationship may depend. For this
1·eason and without considering the wishes of the father, it
would seem that the first contact should be of sufficient dura..:
tion to provide opportunity for the establishment
page 99 r of the desired relationship. It may therefore be
that a six weeks visit of the son with the father
during the summer of 1943, with or without any Christmas
visit as the Court sees fit, would more nearly provided a means
of creating the desired relationship between father and son.
I am unable to take any definite position as to the above and
merely express the thought for your consideration.
If after consideration of the above you decide to modify
the present order, it would seem practicable to use the same
·
back upon ,vhich I hnve placed my endorsement.
I am sending- a copy of t11is letter to the offi~e and will ask
that they get a copy of the ordet -as entered.

With kindest personal regards, I am
Sincerely yours)
H. ARMISTEAD BOYD~

"W. D. M.',
January 25, 1943~

page 100}
Lt. (jg) I-I. Armistead Boyd,
Coast Guard Ah Station,
Elizabetl1 City, N. C.

In re: Cecelia McK. Lindsey
t'.

Henry Dorsey Lindsey
1\Iv dear Armistead :
"r am in receipt of your letter of January 20, 1943, and your
Pndorsement of the decree to the effect that, as guardian ad
Utem, of the infant defendant, you ask for the same. Since
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writing to you on January 12th, I have gone over the papers
again in this c_ause ~nd in view of the above mentioned communication I :Jiave decided that a little longer visit of the child
to the father during this coming summer would probably be
best and have, therefore, made the period ten days long·er
than as heretofore set forth in the propsoecl decree. In other
words, I have now fixed the term of the summer visit to be
from July 15th to .August 25th instead of July 15th to August 15th as first proposed. Since g·oing over the paper I
have likewise concluded that slightly more fee should be allowed to counsel for Mrs. Kern and slightly more to you as
guardian ad liteni. In other words, I have fixed the fee payable to Mr. :May at $400.00 instead of $300.00 and fixed the
additional fee payable to you at $'175.00 instead of $130.00 .
.Ars you are aware during the past Fall 1\fr. May advised
us that Mrs. Kern had re-married Capt. Kern such having
been done because upon the hearing of this case it appeared
that she had married Capt. Kern within six months of the
date that she obtained her final divorce and, therefore, such
original marriage was probably void. She Re-marpage 101 ~ ried Capt. Kern at Fort Lauderdale, Florida, on
the 31st day of January, 1942., as is disclosed by
the certificate of marriage recently presented to me and which
will be filed hi evidence in this cause. As vour views as
guardian ad litem in this matter are substantially in accord
with the ponclusions that I have ultimately reached your written communication will be filed with the papers in this cause
and notation to such effect made in this decree, which I will
enter within the next day or two, along with reference to this
and my recent communication to you.
In my letter to you of ,January 12th I mentioned that interest was being allowed on the item of $2.~520.00 from September 12, 1943. I take it that you understand that I meant September 12, 1934 and the 1943 was a typogTaphical error because the decree which you endorsed carried the rig·ht interest
date, that is, in the decree interest was allowed from September 12th, 1934, whereas in my letter in one place it said
from September 12, 1943, which as stated above was a mistake.
· As you will' see from the above the only changes or additions that will be made to the decree are, viz:
1. I have slightly increased the fees payable to you and to
counsel for :Mrs. Kern;
2. The decree to be now entered will direct to be filed vour
communication to me of ,January 20th and my commuinca-
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tion to. you of January 12, 1943, and this letter, so that these
three letters may be properly preserved. I think .that it is
best as you are unable to be here today at the time
page 102 } of the entry of this decree and it seems best that
your written communication and recommendations to the Court be preserved as a ,part of the proceedings
herein; and
3. The visit of the child shall be for a ten day longer period
than as heretofore indicated.
,vith kind personal regards, I am
Sincerely yours,

''W.D.M.''
page 103 }

And at another day, to-wit: At a Law and
Equity Court of the City of Richmond, held the
5th day of February, 1943.

n· appearing- to the Court that certain exhibits were filed
with the evidence and considered by the .Court but infldvertently were not expressly made a part of the record in
the decree entered in this cause on January 25, 1943, on motion of both parties by counsel, it is now, therefore, adjudged,
ordered and decreed that the decree aforesaid be, and the
same hereby is, amended so that the following exhibits are
made a part of the record in this cause :
Eight letters marked Exhibit H. D. L. #1 to Exhibit H. D.

L. :±t8, inclusive.
Thirteen letters all marked Exhibit H. D. L. #9.
Two letters marked Exhibit H. D. L. #10 and H. D. L.

#11.

One check drawn by H. D. Lindsey marked Exhibit H. D.
L. #12.
One rep;isterecl article receipt marked Exhibit H. D. T... $13.
Two letters marked Exhibit H. D. L. #14 and Exhibit H.
D. L. #15.
·
Three letters a1l marked Exhibit H. D. L. #16.
One letter marked Exhibit .J. W. E. ,#1.
TiNo letters marked Exhibit X-1 and X-la.
Twenty-seven cancelled bank checks marked Exhibit X-2.
Note on envelo1)e c>ovP1· mnrked Exhibit X-3.
One JettP.r m:-1.rkecl ~xhibit X-4 previously introduced as De
fe11dant '~ Exhibit :H:-~11.
One 1Ptter marked Exhibit X-6 previously introduced as Exl1ibit #58.
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Ten letters marked Exhibits X-5, X-8, X-10, X-11, X-12,
X-13, X-14, X-15, X-16, X-17.
One telephone bill marked Exhibit X-18.
~

And now at this day, to-wit: At a Law and
Equity Coutt of the City of Richmond, held the
6th day of March, 1943.
page 104

A certificate of exceptions in this cause having b.een authenticated and signed by the Judge of this Court and thereby
made a part of the record in this proceeding, was this day
delivered to the Clerk of this Court by the Judge thereof.
page 105
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Virginia :

In the Law and Equity Court of the City of Richmond.
Cecelia McKenna Lindsey, Plaintiff,

v.
Henry Dorsey Lindsey, Defendant.
The following evidence on behalf of the plaintiff and defendant respectively, as hereafter denoted, is all of the evidence introduced in the cause of Cecelia McKenna Lindsev v.
Henry Dorsey Lindsey and consists of the following·:
·
The deposition of Cecelia l\foKenna Lindsey taken before
E.W. Crouch in Columbia, Richland County, South Carolina,
on February 28, 1931, and filed in this cause on January 26,
1932.
The deposition of Mrs. Walker S. Utsey, l\Irs. Cecelia McKenna Lindsev, Mrs. Donald Russell and :Miss Mildred Utsev
taken in Columbia, Richland County, South Carolina, on June
19, 1931, before Miss Maggie McFaddin, regular stenographer
of Richland County Court, and filed in this cause on January
26. 1932.

The testimony of Henry Dorsey Lindsey, John R. Cavan,
and J. W. Erb taken ore ten'lts before this Court on September 24, 1941, and the further testimony of Henry Dorsey
Lindsey taken ore tenus before this Court on October 29.,
1941, all of the above mentioned testimony having been reduced to writing and made a part of the record in this ·cause
by 'decree of this Court entered Januarv 25, H)43.
page 106 ~ The testimony of Cecelia McKenna Kern, Virginia Utsey Russell~ Donald Russell, R. L. Dargan
and Mary Cecelia McKenna Utsey taken ore tenus before
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this Court on January 28 and 29, 1942, all of the above men.tioned testimony having· been reduced to writing and made a
JJart of the record in this cause by decree of this Cour.t en.tered J anua1y .2;5, 1943.
The deposition of Mrs. J. C. .McLan~, Henr_y Dorse_y Lind.sey and Mrs. John R. Cavan taken before Frank M. Brad.bury, Commissioner in Chancery of Hustings Court, Part II,
-0f the City of Richmond on March 31, 1942, and filed in this
·.cause on .April 30, 1942.
_page 107 } Virginia.:
In the Law and Equity Cour.t of the City of Richmond.
Cecelia M:cKenna Lindsey, Complainant.,

v.
Henry Dorsey Lindsey, Defendant.
Deposition of Cecelia l\foKenna Lindsey, Complainant,
·.taken before me, E.. W. Crouch, at 304 Central Union
Bldg., in the City of Columbia, County of Richland and
State of South Carolina on the 28th day of February, 1931,
pursuant to order ·of the Court, and notice given or agreement had as to time of taking said deposition, to be used on
the part of the Complainant in a certain action now pending
in the Law and Equity Court of the City of Richmond, in
:the State of Virg·inia, wherein Cecelia :M:cKenna Lindsey is
complainant and Henry Dorsey LindS€y is Defendant.
The said witness being first duly sworn by me to testify to
the trutll, the whole truth and nothing but the truth relative
to said action, in answer to oral questions propounded by D.
l\foK ...Winter, who appeared as .Attorney for the Complainant deposed ·and ~ade answer .as follows.:
lQ ...What is your name?
A. Cecelia l\foKenna Lindsey.
2Q. State whether or not you are the complainant in the
case of Cee.elia McKenna Lindsey against Henry Dorsey Lindsey!
·
·A. I am.
page 108 } 3Q. Where are you residing at the present time?
A. At the home of my father and mother, 1617
Lower St., Columbia, S. C.
4Q. vVl1a t is your age, please?
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A. 21 years old.
5Q .. Where were you reared T.
A. At St .. Geo:cge, S. C.
6Q. What was the business or profession of your father f:
A. He was a Lawyer and Banker.
7Q. "\Vhat position, if any, did your father hold with regard to banJdng ¥
A. He was president of two banks at St. George, S. Q.
SQ. Where were you educated¥
A. At the St. George High School, at St. George, S. C., and
at the University of South Carolina in Columbia, S. C.
9Q. Where and when did you first meet Mr. Henry Dorsey
Lindsey!
A. I first met him in Richmond, Va., in J trne, 1926.
lOQ. State whether or not you had an opportunity to find
out about his general circumstances and dimeanor about his·
home and every day life l
. A. No, our courtship was conducted principally by mail
with him in Richmond, Va., and me in Columbia, S. C., and I
knew practically nothing· about him until we had been martied.
llQ. ·.state when, where and to whom you were marred Y
A. I was married to Henry Dorsey Lindsey in Columbia,.
S. C., on May 30th, 1928.
page 109 ~ 12Q. Where did you live after you were married?
A. vVe , rnnt to Richmond as soon as we were married and
lived tog-ether as man and wife there until Oct. 1st, 1930, just
prior to the time this suit was commenced.
12Q. \Vhere did you and yotu husband last live together
a:s man and wife 1
·
·
A. At 2512 Fourth A venue, Richmond, Va.
l4Q. State wl1ether or not you and your husband are workinp: to~retl1er hy agreement or collusion to procure a divorce?
A. No, we are not.
15Q. State whether or not you have been a true and dutiful
wife?
A. t have alwavs done everything in my power to make
my lmsband. Mr. Lindsey. hannv. Neve1· have I been untrue
to' him. He was m1r one thou1l·ht. When I would try to show
l1im how much I loved him and be affectionate, he would pusl1
me awav, tellin~ me to run along-. he wanted to read hiR Pflner.
I did all of the housework. trvin~· to make a home for him,
and was always thinking of his comfort alone.
1
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16Q. How did your husband conduct himself toward you f
.A.• He has treated me shamefully and been very cruel to
me. He found fault with everything I did, never a word of
praise. He didn't ever want me to have any friends, for fear
I would have someone to go to when he mistreated me, and
when they came to the house he was hardly polite to them.
He had a terrible temper and constantly got mad and flew
into just a rage of temper. When he would get mad he would
curse and abuse me terribly, using the most terrible language,
such as I have never heard except from him. He
page 110 ~ would call me such names as :-G. D. ],ool, dirty
rat, vandal, wench, and the dirtiest name a woman
can be called. There was no cause or reason whatever for
him to call me such names. This was kept up from time to
time and grew worse, the longer we were married, and became unbearable.
17Q. Do you or not know any r(\ason for his treating you
in this manner?
A. No, not so far as I am concerned, but I think the real
reason for it was that he was infatuated with another woman.
18Q. State what you know, if anything·, about his affairs
with another woman ?
A. The day after we arrived in Richmond he placed the picture of an old sweetheart on the dresser, leaving it there.
Then I found out just a few days after we were married that
a certain woman would wait for him in the afternoons after
work, ride him around the park in her car, and then bring
him almost home, this happening· every afternoon for weeks.
Often when I would go down to his store I would find lier in
his private office with him talking· to him.. He later employed
her to work for him and everv day after work ]1e would take
11er in the car and carry he1: to ·her house, and just a few
daYs before our babv was born I had to threaten to leave llim
if he kept up his conduct with this woman. In Aug·ust, 1930,
while he was sick, I had been ,vaitinp; on him clay -and night
nnd felt that I needed a little rest and mentioned µ:oin~:
a
picture show, and he had this woman called and had he1·
<>ome there and stay with him while I was gone. He also had
her at the house while I was sick, to see the babv, and she
Rtavecl there and talked with him almost all of one
page 111 ~ Smid av afternoon. He told me he had ~rnne. with
he1· before we were married and that she had a
neculiar effect on llim when she was around. The name of
the ,·voman is Irene Oakley.

to
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19Q. Will you mention some specific instances when he
treated you badly or cruelly?
A. A few months after we were marired he, my husband,
would leave and stay away all night. Upon one occasion he
went to the store. I called him to come home and he refused
and then wouldn't answer the phone when I called. I recall
one instance in December, 1929, on a Saturday night, he left
the house around five o'clock, telling me he would be home by
nine. The next time I saw him was the following morning
between eight and nine o'clock. He said be had been to vVashington. He had not said one word to me about it and I was
left at home alone. About six weeks before our babv was
born he didn't come home until four o'clock and when he did
come it was when I went for him. I had been at home alone
and he was in the store gambling. In February, 1930, while we
were boarding, I remember one occasion when I was sick in
bed and without saying anything to me he stayed away until
after twelve o'clock at night, forgetting that I had not had
anything· to eat since breakfast, then the following Sunday,
while I was still sick, he left the house and stayed aH day.
In April, 1930, he cursed me and told me, with an oath, that
he didn't love me, and didn't care if I went to my people, and
said he didn't love me, and didn't care if I went to my people,
and said he didn't care if be never saw me ag·ain. I was so
hurt about his conduct that I went to his mother about it.
About three weeks before my baby was born
page 112 ~ my husband slapped me several times, striking me
so hard that he brought blood to my lips and all
the time was cursing and abusing me terribly and calling me
terrible names. I was terriblv afraid of him and bad no one to
g·o to for protection. I triel to call my mother, but he caught
me and said he would tear the phone from the house before
he would let me call her or talk to her. He caug·ht me by
the arm and almost dragg·ed me down the stairs, jerked me
around so rough that it was all I could do to keep from falling·
and when he had gotten me almost down b~ turned me loose
and shoved me on down.
"\Vhile I was in the hospital he was very indifferent toward
me and treated me very badly. He did not want me to g-o to
the hospital when the child was born and did not want any
of mv people to co.me to be with me.
After I returned from the hospital my mother had to do
all the work, because he wouldn't ~;et a nurse or anyone to
help. Even after my mother and sister left, he only got a
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colored woman from the restaurant to come to the house a
while in the day to clean up things and do the housework.
When she wasn't there, I was alone with the baby and on
several occasions at night he went out and left me there with
the baby alone for hours, knowing that I was still in bed and
not able to get out of bed. During this time he never tried to
make things easier for me, treating me with no consideration,
only speaking to me when he had to. He caused me to worry
.so that I suffered a relapse. I begged and pleaded with him
to be more considerate and kinder to me, but he refused. The
doctor even talked to him and told him that I
1mge 113 ~ wouldn't get well if I didn't stop worrying. The
day after my mother left he posted a sign on the
door that no relatives were allowed, not wanting anyone to
come to see me. I remained in bed and unable to g·et up for
.about a week after my mother left and during this time my
husband treated me with utter indifference and contempt. He
left me there along with the baby the greater part of the time
not only in the day but at night until late hours of the night,
knowing I could not get up. He would not even speak to me
except when it seemed that he just had to and then it was
in a very rude and roug·l1 manner. It seemed that he just
tried to be insulting and to make things as hard and disagreeable for me as he possibly could.
200. How long did this continue?
A. For about a week or a little more, until I had gotten able
to be up out of bed part of the time. About the second day
I was up he came where I was lying across the bed and spoke
to me in a verv harsh and insulting manner and asked me
what I was going to do. I told him from the way he had
acted and was treating me, it seemed that the only thing for
u~ to do was to try to get a divorce and this seemed to be
·what Im wanted so he called his lawyer, l\fr. Kirsh, and had
him come to the house and when he arrived ]\fr. Lindsey told
him he wanted to get a divorce. 1\fr. Kirsh asked who he
waR to represent and I told him 1VIr. Lindsey had called him
nnd seemed to want to g·et it. After talking- with us some,
l\fr. Kirsh told me I had better call some of my people and
1uwe them come to Richmond and be witl1 me, so I called my
mother ove1· long- distance telephone and she repng-e 114 ~ t11rned to Richmond and went with me to l\fr.
Kirsh 's office.
?lQ. 1Vhen did you leave your husband's homef
A. It was on October 1st, 1930, after 1\fr. Lindsey had called
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in his lawyerf and he just treated me so mean I could not
stay there.
22Q. State whether or not you made any effort to reconcile. .
your di:(ference with your husband t
A. I tried every way I could. Every chance I g·ot I begg·ed
and pleaded with him to treat me better and not bo so mean
to me and told him I loved him and that his treatment was
more than I could possibly stand. He was my one thought
and I could not think about anything but him and the terrible
manner in which he treated me, and I could not understand
why he acted in such a way. I knew it was not on account of
any fault of mine because I was absolutely devoted to him
and trying to please him meant my very life.
23Q. After your mother came to Richmond, what did you
dot
A.
e went to Mr. Kirsh 's office and talked, then later, I
came back to Columbia with my mother.
24Q. How long did you stay in Columbia that trip 1
A. I stayed about 6 weeks. The whole thing just seemed
so terrible that I determined to try every means possible to
get everything straightened out, even in spite of the way my
husband bad treated me, so I went back to Richmond about
Nov. 11th, 1930, to endure everything, expecially on account
of my baby, but when I g·ot to Richmond he would
page 115 ~ not meet me and when I saw him he treated me
shamefully, and told me be had been having
women staying _in the l10use ~itb him and he said the only
condition he would take me back on was that I was not to
have any friends at all to come to see me and I had to do
exactly as he said do and not go out of the house at all except
with l1is permission, ancl all tbe time he just talked so terriblv cross and mean and cursed and abused me so I knew I
just could not possibly live with him. He had treated me so
brutal and mean tllat I was dreadfully afraid of him anyway and was just in dread all the time of bis beating· me and
being cruel to me and he bad such a temper I was just afraid
all tlrn time that he would flv into a l'age and kill me. I did
not feel like I wa~ safe with him at all and reallv believe that
]1e was liable to do me serious bodilv harm at a-ny time.
25Q. Is there anything further you care to si1y about the
case.
A. Well. when I g·ave the statement to Mr. Lovenstein and
he drew the paners it was all frei;1h in my mind and all Im
has stated in·- the complaint or bill is true. except there is

,v
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an error about the date I had to leave home. It was on the
1st day of October, 1930. Things just got to such a pitch
that it was impossible to stay there. l\Iy husband was in a
terrible rage of temper and cursed me and called me dirty
names, and told me he didn't want me around him and hoped
he would never see me again. He called me a G.D. Fool, and
a dirty rat and all kinds of mean things.
26Q. Now, Mrs. Lindsey, I notice hy the answer and crossbill filed in this case your husband states you wrote a letter
just after you were married to Mr. Donald Ruspage 116 ~ sell saying you did not love your husband and
wanted a divorce and that it was all your fault,
wlrnt about that letter.
A. Well, I don't remember the contents of that letter. I
do know no such letter was ever mailed, but when I first got
to Richmond with him, I was only 19 years old and I was just
all excited and afraid. I must say I was 'terribly disappointed
about the circumstances and surroundings of :Mr. Lindsey and
the way he conducted himself about his home and the way
he kept himself, but even with all that, as soon as I got away
from him a little hit, I realized that I really did love him and
wired him and went rig·ht back and stayed with him.
27Q. I notice he states furtl1er that you told him you would
not consider anything· except a divorce and alimony, emphasizing the latter, what about that 1
A. That is nerfectlv absurd. I did not talk about a divorce
and as for alimony, I did not even think about such a thing.
·why, even If I had. I knew he would not pay anything· then.·
He seems to want to make it appear I married l1im to !ret
alimony. Why, I knew fu11 well before I married him that 11e
did not have anything· in the ·way of property or money to
marrv him for. I have letters here he wrote me before we
,vp1•fl ··mrirried that will show that.
28Q. Will you let me sec those letters? (Letters handed to
Attornev.)
?9(). Where di,1 you µ:et this letter?
.A. It was receivPd bv me through the mail from Mr. LinclRev. I know it is his handwriting and has his name signed
to it.
~00. IR tl1is the envelope it came in 1
page 117 ~ A. Yes.

1\Ir. :Minter: "\V'c offer this letter in evidencP. Lette1· Mllsisting· of two pag·cs, bearing· no date except "l\fonday nig·M".
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and numbered 12, signed ''Dorsey", together with envelope
addressed to Miss Cecelia Utsey, 1213 Maple St., Columbia,
S. C., postmarked Richmond, Va. Dec. 7, 1927, and both letterhead and envelope bearing name of "Lindsey Bros.", offered and received in evidence and marked Exhibit ''A''.
31Q. vYhere did you get this letter?
A. It came to me through the U.S. Mail from Mr. Lindsey.
It is his hadwriting and has his signature to it.
·32Q. Is this the envelope it came in 1
A. It is.

Mr. Minter: ·we offer this letter in evidence. Letter numbered 14, consisting of two pages, dated Dec. 8, 1927, signed
''Dorsey'', on letterhead of Lindsey Bros., also envelope postmarked Richmond, Va., Dec. 8, 1927, addressed to Miss Cecelia Utsey, 1213 Maple St .., Columbia, S. C., offered and received in evidence and marked Exhibit ''B".
33Q. Now, Mrs. Lindsey, I notice by the cross-bill, it is
claimed further that vour mother came to Richmond with the
express purpose of b1:inging you back with her-Tell us about
that.
.
A. That statement is certainly untrue because mama talked
to me several times about trying to get along with my husband and even when I tried to get her to let me come home
with her, she told me to stay and maybe things
page 118 ~ would get all rig-ht and she came away and left me
when I was just in misery and felt as thoug·h I
were completely deserted, and did not come back until I
called her over telephone and told her Mr. Kirsh said to ask
her to come.
34Q. It is further stated that you wilfully deserted your
home and left with your mother?
A. There is not a word of trutl1 in that. I onlv left when
I could stay no longer. There was notl1ing· in the world for
me to do but to go somewhere and I had no place to go except
my mother and father's home.
35Q. ·what about these statements about your coming back
to Richmond· and staying with relatives T
A. That was when I went back to try to g·et thing·s patched
up, and I did everything in my power to get everything
straight but every time I saw 1ir. Lindsey E>r talked with him
and everything be said just made me realize more that it was
impossible for me to live with 11im and be was just trying to
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make my life .miserable. The way he ·acted and talked to me
made me more and more .afraid of him.
page 119 ,} Virginia:
In the Law and Equity Court of the City of Richmond.
•Cecelia j\foKenna Lindsey, Complainant
·v..
Henry Dorsey Lindsey, Defendant.

Pursuant to adjournment of the reference in this matter,
·subject to call, ref erenee herein is resumed this 19th day of
.June, 1931, there being present.:
Mr. D. IvL Winter., Attorney for complainant, and
)fr. Harrison Echo, of Richmond, Va., and Mr. Pinckney
L. Cain of the firm of Thomas & Lumpkin, of Columbia., S.. C.,
Attorneys fur the defendant.
Upon the call of the matter, it was agreed that the testi-mony be taken by a stenographer and reported and tbat the
stenogi·apher's report be taken and used as the official record
of the Court and that the signing of the testimony is waived. ·
Whereupon Mr. Winter asked that Mrs. Walker S. Utsey
r.es11me the stand.

l\IRS. ,v.A.LKER S. UTSEY,
thereupon, having been heretofore duly sworn., testified as
follows-:

DIRECT EXAMINATION..
Questions by 1\1:r. ,vinter!
Q. Mrs. Utsey, you l1ave been sworn previously in this matterf
A. Yes.
Q. Look this over and see if that is the testipage 120} mony given by you at the previous reference in
this matter?
A. Yes.
Q. Is that testimony correcU
A. That is correct except this portion., "l would rather die
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a millfon de·aths than to give you the satisfaction of knowing." Mr. Lindsey didn't say that in my presence. Re said
that in the presence of my two daughters before I got to.
Richmond.
Counsel for Defend.ant makes-. objection to this answer to:
this question on the ground that it is hearsay evidence and
irrelvant.
Taken subject to objections ..

Q. Now, Mrs. Utsey, what did you start to say about that r
A. The afternoon I was leaving when we were disc11ssing..
the situation for the first time since I had been there my
daughter repeated this thing ht my presence and in his pres-·
·
ence and he didn't deny having said it~
Q. She told him in your· preRence and that is where you.
got the information that be had told her thaU
A. That is correct..
Q. Otherwise that testimony was as you gave it Y
A. As I g·ave it.
Q. And is correct!
A. Absolutelv.
Q. Is there any other statement about the case that you
know of your own knowledge that you would like to tell us
about?
page 121 } A.
ell, I saw this continued rude treatment
of my daughter the ,vhole time I was there, but I
didn't want to cause any disturbance between them and I
kept quiet and nothing was said at all until two hours before
I was leavihg-when this Oakley woman came up to my daughter's door and knocked on it and said she had come to see
the baby and I refused to let her come in because my daughter was in no condition to receive company and didn't want
to see her, because she had come to see the haby and not to
sne her .
.Q. It was at that time that this statement was repeated f
A. And after that she was nervous and crying and begging·
me to take her borne with me. She said "I cannot stand it
any long-er with this woman continually brought before me
and in my home 1 ', and I said ''Baby, stay in bed until you
get well and then if you want to come home, send for me and
I will come to you''.
.

,,r
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CROSS EXA.MIN...i\.TION.
Questions by Mr. Echo:
Q. Mrs. Utsey, have you read this copy of the deposition
which you formerly gave?
A. A number of times.
Q. You are very familiar with the language of the whole
thing?
A. I haven't memorized it bv anv means.
Q. would you like to see it again and then say whether it
is absolutely true?
A.· It is absolutely true.
Q. You are positive about that?
A. As far as I can remember., yes.
page 122 ~ Q. ,Yhen were these depositions taken?
A. I don't remember the date.
Q. Can you tell me the month they were taken?
A. They were taken about two months ago, May, wasn't
it,· No, wasn't May. About two months ago.
Q. They were taken in April 1
A. I told you I cannot remember when they were taken because I have been through so much in that time. I know they
. were taken.
Q. ..Where were they taken?
A. They were taken in :i\fr. ·winter's office.
Q. Did Mr. ·winter dictate the questions and answers to
his stenographer and then saw that they were correct and
signed?
A. What do you mean by that? He asked bis questions
and his stenogTapher took the questions down as this lady
is doing here.
Q. The same proceeding·s that we have here today?
A. Absolutely.
Q. You are satisfied it is correcU
A. As far as I know that is correct. Those are the questions that ·were asked me and they were my answ·ers.
Q. I ask you to read the answer to No. 6 and then tell me
whether you still think it is eorrect·1
A. I don't see anything wrong with that. (Witnes8 looks
at deposition.)
Q. ,vhen was it your p;randson was born?
A. He was born September 1st, Monday morning.
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Q. Listen to your answer, commencing, ''I knew
page 123 ~ about nothing being wrong, so when I went to
·
R.ichmoncl on October 31st, the day before the
baby was born''?
A. That is correct, I got in Richmond on Sunday morning
and the baby was born l\Ionday morning.
Q. Let's see if we can correct it. The baby was born September 1st?
A. Yes.
Q. How in the world could you get there the day before it
was born, if you got there on October 31st?
A. WellQ. Let's sec, I want to get it straig·ht ·J
A. Of course, I paid no attention to those dates.
Q. Look at it and see if you can get it righU
A. The baby was born on September 1st. I got to Richmond on the 31st of August.
Q. That should have been August 31st rather than October!
A. Yes., sir.
Q. I said it should have been but it is not?
A. Yes.
Q. Do you want that corrected?
A. It is immaterial to me.
Q. It doesn't make any difference to me?
A. It is absolutely immaterial to me.
Q. ·which is right?
A. August 31st. Anyone should know that because it
comes before September.
page 124 ~ Q. There are lots of things I don't know, I
want to find out?
A. ·v,.re want to find out some things too.
Q. Will you please, just to simplify it, so we will understand just what individuals are referred to, so we can identify
them if I call them to you. ·what nicknames do you call your
daughter?
A. I call her Sis and Chick and. Babv.
Q. ·what do you call Mr. Lindsey? ··
A. I call him Dorsey.
Q. What did you call your youngest child 1
A. Mim.
Q. What do you call your oldest daughter, Virginia?
A. I call her Daughter.
Q. Do you call her anything else?
A. I don't know tba t I do.
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Q.
A.
Q.
A.
Q.

Did you ever call her Babe 1
No, tlie children call her Babe.
You don't address her that way7
No, sir.
,vhat nickname did you have-Sallyf
A. I haven't a nickname.
Q. Have you a sister named Sally t
A. Yes, sir.
Q. What did you· call her f
A. I called her Sally.
Q. Have you another sister in Richmond 1
.A.. Yes, don't you know.
page 125 } Q. I am asking you what her name is!
A. l\:irs. Farrimore.
Q. What did you call he1·¥
A. Lucy.
Q. Do you know Donald Russell!
A. I think I do.,
Q. Virginia's husband!
A. Yes, sir..
Q. Do you know Annie Lee Jones or Johnson i
A. Yes.
Q. You do?
A. Yes.
Q. "Tho is she?
A. That is a young lady living in Charleston.
Q. A friend of your daughter's, "Sis"Y
A. Yes.
Q. You spoke of your husband as "Dad"¥
A. .Sometimes I would call him ''Dad'' if I were speaking
to the children.
Q. So if I make reference to those names there you would
know who I was speaking of 1
A. I should think so.
Q. Your daughter was married to ~fr. Lindsey in 1928,
wasn't she?
A. Yes, I think so.
.
Q. After having some misunderstanding the day before the
marriage?
A. No, it was the night before the marriage, or the morning before the marriage.
page 126 ~ Q. Did you correspond with your daughter,
"Sis", Mrs. Lindsey from the time that she left
Columbia until she returned here continually, in October or
November?
1
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A. Daily, .I have always done that since they were old
enough to write me letters.
Q. How often did you correspo:nd with them!
A. I said daily.. .
Q.. Every day f
A. Yes.
Q. Did you write as many as· one to three letters a day to
themf
A. I said I corresponded with them daily, which of course,.
would mean one letter.
Q.. Did she conespond with you daily 1
A. Yes, she did.
A. ,:vhat is the hig·hest number of letters she has written
you in one day 1
A. You would have to count the da:ys from the time she·
was married.
Q. On any one particular day did she write yon as many
as three letters?
A. I cannot recall.
Q. You would not deny it, if I show you?
A. Absolutely not. If I had occasion to write to her that
often, of course I would do it.
Q. Mrs. Utsey, don't you think that had yon left your
daughter and her husband alone this would not have terminated this way.
page 127 ~
A. Just what do you mean T
Q. I mean if yon had not interfered with their
family a ff airs¥
A. Did I interfere?
Q. I ask you this and you can answer it any way you want
to.· Don't you think it you had not interfered they would
have been together today.
Mr. Winter: I object to that question. It is purely an
expression of opinion and conjecture and I submit the proper
testimony would be to show the facts, rather than an opinion.
Q. Did you ever take up anylJocly else's affairs with your
daughter, l\frs. Lindsey?
.
A. Just what do you meau by thatf
Q. Did you discuss g·enerally in eyery letter you wrote her
other people's affairs and your husband's continually 1
A. I think the letters that I wrote my daughter are just
between us. ·what I said no one else had anything to do with
it. I think since I was not talking about her husband., and I
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never said one word in those letters against him. "\Vhat I
said about other people I don't think anybody has anything
. to do with that. That is a private matter between my daughter and mvself.
Q. I ask you further, if you didn't take up with your daughter continuallv in everv letter vou wrote that affairs in vour
home, your a·ffairs, and the affairs of your daughter, your
youngest daughter, and your oldest daughter and their beaus
and your husband.
page 128 ~ A. I said it is absolutely no one's affairs what
I wrote my daughter unless it concerned her husband or herself.
Q. Do you denyinl} doing thaU
A. It has been some time since I have written those letters
an<l again 1 say those are personal matters. This questi011
now is between herself and her husband. If I have said anything in any of my letters against him before this thing arose
then I would like for you to show it. It would be perfectly all
right.
Q. I just asked the Himple (]nestion of whether yon brought
other people's troubles into her home 1
A. I am not going to answer that que~tion.
Q. You refuse to answer it?
A. No, I don't refu~e to answer the qeustion, but I do say
that what I wrote her about other people's affairs not concerning this case. I don't think has anything to do with it.
Mr. ·winter: I interpos~ another objection to that line of
questioning. She has said it has been some time ago. If
counsel wants to ask about any specific instance that is all
right. She says she don't remember as to all those general
things.
Witness: I a:111 willing to answer anything that bears on
this case, of course.

Q. Now, l\Irs. Utsey, Mrs. Lindsey in her bill of complaint
stated that continuously since her marriage with Mr. Lindsey
that his cruel conduct towards her has made her
page 129 ~ life burdensome and intolerable, since her mar.
riage., since 1928 to the present time. Do you
know anything about thaU
A: I did not know about it because she kept it from me,
until I went up there and saw things myself.
Q. She never complained to you 1
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.A. Not once.
Q. During her whole married life to Mr. Lindsey, you
didn't know about the crueltv to her?
A. No, sir.
•
Q. And she wrote you daily about her affairs and answered
Your letters f
~ A. I see now from ·what she wTote me that she was heartbroken.
Q. That is a matter of opinion?
A. No, I see it now and know it to be true .
.Q. How do you know it?
A. I know it from the thing·s she wrote me. I have re-read
some of her letters and I can see now why she said the things
that sl1e did.
Q. Can you name anything specifically in any one letter
that she did complain about,
A. ·wen, no, I cannot recall them just now, of course not.
Q. As far as you know during her whole married life she
.never made a complaint about Mr. Lindsey's conduct towards
her7
A. She called me up, I don't recall the date. I have it in
my desk, but she called me up crying but she didn't make this
·
complaint in a letter, this was over the phone, and
page 130 ~ she called me up crying and told me that she
would have to come home, that he had ordered
her out of the house. I said, "Baby, it is as much your home
as it is his., stay there, he has no right to order you out of the
holl!P''.

Q. Did she tell you at that time that he had been cruel to
herf

A. She didn't speak of anything except that.
Q. Did Mrs. Lindsey ever tell you why she called you over
the telephone that night, what the circumstances were surrounding it?
.
'A. She didn't. She said Dorsey's father had just· been
buried and said I suppose that he was upset and did1i't realize
what he was doing· and I later talked to bis sister and asked
her why Mr. Lindsey had spoken to my daughter in that man-ner and she said she didn't know·. I said, ''will you please
have him to call me tonig·bt", I said, "Make him do it." She
said "He has never been made to do anything by anyone".
Q. Do you know of your own knowledge, or has your daughter ever made a complaint to you since her marriage that
l\fr. Lindsey
. has cursed
. her and called her vile names!
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.A. She did when I went up there..
Q. ·when ·was that?
A. \Vhen the baby was born.
Q. She told you he had continuously since marriage cursed
:and a bused her 1
A No, she didn't say he had cursed and abused her continuously.
.
Q. vVhat -did she ·sayf
JJagc 131 } A. She said he cursed her a short while back
and used vile names and that is the night he
:struck her in the mouth.
Q. She told you he struck her T
A. She did.
Q. You didn't see any signs of IU
A. No, bec.aus-e I got there about two or three weeks after..
wards. She also told me that she tried to call me that night
and he said l1e would tear the telephone out of the house before she should talk to me.
·
Q. You had your daughter to visit you on several occ-asi'Ons f
A. Yes.
Q. Y011 l1eard her call her husband up from here to Rlch. mond on several occasions f
A. Yes.
Q. A11d she talked with considerable length of time!
A. I don't lrnow about the time, because sometimes I wasn't
there.
Q. Hai your daughter ever compla"inecl to you that Mr.
Lindsey, about a month prior to the birth of the child, dragged
lier downstairs?
A. I think that happened in April, she told me.
Q. Your daughter said about one month prior to the birth
of the child, which would be August, about six months lapse
in the time., see if you can reconcile it.
A. I don't remember dates or months or any•
pnge 132 } thing- of that kind. I remember she told me all
of this in September.
Q. She never complained to you previous t.o that?
A. I asked her why she had not complained and she said
because "I loved him and had hoped to live with him".
q. She also says in her bill of complaint that Mr. Lindsey
would not secure the services of a nurse upon her return from
the hospital?
...\. That is correct.
Q. You were there before the child was born f
A. Yes.
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Q. Row long did you stay with bert
. .~. I stayed there until the child was two weeks old.
Q. ·"\Vas a nurse necessary during those two w~eks f
A •. Absolutely, because my (laughter and myself had to d"o,
the cooking, nursing and washing and ironing the baby's:
clothe.a and hers. There wasn't any help wbatsoe:ver, there·
wasn 'f any offer of help ..
Q. Did you offer to assist her while you were there¥
A. Did I offer to assist her 1 It wasn't a question of' offering, I had to do it.
Q Did you it voluntarilyf
A. As I had always done for my children, because I love·
them and she knew it.
Q. But you did assist her voluntarily while she was thereconvalescing at home f
A'. It was a question of not being able to help myself. I
was not able to do it. I sug·gestecl to him that we
page 133 ~ get a girl, and he told me that I was dictating in
the matter, because I .sug·gested that he get a
colored girl. My daughter had told him and ask him ·to get
one and he resented it because I asked for a negro to be put
in the house to do the rough work.
Q. You said you stayed two weeks 1
A. Yes, I got there on September first.
Q. Did anyone to your knowledge take your place nfter you
left?
.
A. No, I didn't see anyone when I left there. There wasn't
any~ne in the house. He promised me, he said when I was
leavmg·. "Go now, and forget this."
·
Q. Mr. Lindsey told yon tlmt?
.A. ·when I left he said that to me. I left satisfied thinkinµ: that he was going to put competent help there.
Q. Did you leave in the nighttime¥
A. Yes, sir.
Q. vVhen was it, what nig·ht 1
.
A.. ffhe first of September was on :Monday when I got there
and I left there Sundav two weeks from that.
Q. Yon don't know whether he secured somebody to assist
your daughter after you left or noU
·
A I cannot say anything except what I was told about an
incotnpetciit negro, so I was told, from the restaurant who
came part of the time.
(~. Ho\\1 do you know that this colored gfrl that he sent was
so incompetent?
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A. Because she worked in a restaurant, certainly she
wouldn't have any experience in nursing-.
page 134 ~ Q. This is your opinion f
A. I happen to know it.
Q. How do you know the woman was incompetent?
A. Because my daug·hter told me what she did for her.
Q. All you know is what your daugbter told you about ber
being hi competent!
A. I think I know enoug·h about nursing to know a negro
working in a restaurant ,·~ms not able to take care of a little
baby that was not well, and my daug·hter also was not well.
Q. You were present, you say, about two weeks in the home
after :Mrs. Lindsey returned from the hospital?
A. No, I wasn't. I was there from the time the baby was
born. She came back home about nine days after the baby
was born, I think.
Q. How long did you stay in !fr. Lindsey's home after his
,vife returned from the hospital 1
A. You have to figure that out. The baby was about nine
days old.
Q. Did you notice Mr. Lindsey's conduct during that stay?
A. Yes, I did.
Q. Did he work at a regular vocation, and did he follow
that. during· the weeks that nfrs. Lindsey was in bed?
A. H 3 did, and stayed out most of the nights until eleven
and twelve o'clock, usually saying he had had trouble with
hi~ truck, or he had gone to hunt a negro that had taken his
truck off.
page 135 ~
Q. So you only saw his conduct towards l1is
wife from the time he got home at 11 or 12 o'clock
at nip;ht, until what time '2
•·
A. No, he came home during the clay.
Q. Wliat times did he come home·?
.A. I don't know what time.
Q. How long did he stay when he came home t
A. I cannot tell you. I was not always there. Some times
I would he uptown.
Q. I want to g·et at how long you could have observed his
conduct during· your seven days sta~r there1
.A. Just ask me wliat you want to lmow directly.
Q. C<,ulcl you tell me whether out of the whole seven days
that yon were there with 1irs. Lindsey, did you see Mr. Lindsey as much as one day, putting all the time tog·ether f
A. I had not thoug·ht to figure tl1at up, but I saw a. great
deal of him during that time.
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Q. ·what was the nature of his conduct towards his wife?

A. It was rude, just as rude as it could possibly be. He
came in the home and never inquired about lier once. It was
always "How is the boy", not once did he ask anything about
her.
Q. He always inquired about the infant?
A. Always.
Q. Now, what else did he towards your wife that was cruel
or disrespectful while you were there?
·
A. A number of times I have gone in while he was with
her when she was at the hospital and at the home and she was
crying and even after he left and I knew he had mistreated
her.
page 136 ~
Q. How do you know it?
.l1.. Because she told me.
Q. You don't know anything· except what she told you?
A. I saw this was going· on. I went in once and she was
crying·, I said, "Baby, what is the matter." She said, "I have
asked him for some money to buv the babv some shoes". I
said, '''\Thy, Darling, ::Mother boug·ht all that he has_, I am going uptown and I will buy more''. I 'bought all of the clothes
the baby had.
Q. Did your daughter buy material for the baby and send
it down to you to be made up?
A. No, she bought some while she was in my home.
Q. She bought it herself for the baby and you made it up?
.A. I made some and I bought most of the material. She
had two little dresses that she had bought down there.
Q. You didn't clothe the baby?
A. All except for that material that she bought at a sale
here in Columbia.
Q. Then she has boug·ht. some of it for her baby herself?
A. Yes, that material. It was material for some night
gowns. I made them.
Q. Isn't your daughter, Mrs. Lindsey, a very nervous temperament and had not she been up until before the time she
was married, wasn't she of a nervous temperament t
A. She never was until she a terrible spell of sickness. The
night before he married her I told him to take care of her. I
ask him to please take care of her as carefully as I had done,
because she had not fullv recovered.
page 137 ~ Q. Her nerves were shot all to pieces at that
time that be married her1
A. I would not say shot to pieces.
Q. How was she?
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A. She was recovering from this terrible sp·ell of illness,
:and it_ was my care of lier and my nursing that almost made
.her recovered and I asked him to continue this.
Q. What was the nature of her illness f
A. She had this nervous breakdown.
Q. Was that caused by a nervous trouble?
A. Absolutely not .. She had never been nervous before..
It was caused by her examinations at the University, studying hard.
Q. Haven't you written her on numerous occasions asking
her to please take care of those nerves?
A. I don't recall that I have.
Q. You knew that she was a very timid sort of a girl and
·cried about ahnost anything?
A. No, she didn't cry about almost anything.. She would
-cry when her feelings were hurt. She- had always been that
way since a little girl.
Q. Her f eelh1gs were very easily hurt?
A. Yes, if she felt she was being mistreated they were.
Q. M:rs. Lindsey says further that for long periods the
defendant would refuse to speak to her and showed a great
deal of indifference towards her. vVere you aware of any
such thing?
A. I saw that.
page 138} Q. She says for long periods of time?
A. I can only speak for what I saw.
Q. v,Then did you see it?
A. He would come in the home and not speak to her..
Q. When?
A. During the two weeks that I was there.
·
Q.. You don't know anything about these long periods of
time prior to the time tliat you crone to Richmond!
A. I was not there..
Q. You don't know aabout iU
A. She told me -about it.
Q. You d011't know -about it at alH
A. Except what sbe told me.
Q. And she told you on tl1e occasio11 when you were in
Richmond1
A. Yes, sir.
Q. She never did complain to you ln any letters?
A. She never said an unkind word about her husband until
I went there and saw.~ and she_ wrote and said '' Mamma, I
can't stand this thing any longer."
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Q. '11hat is the time she was with- the infant¥
A. Yes, sir.
Q. She further says that Mr. Lindsey's cn1elty and abusiveness to her.caused her to live at times in fear of bodily harm,.
do you know of any occasion of your ovrn knowledge that sheshould have been in fear of bodily harm by Mr·. Lindsey¥
A. :ae dragged her down the steps.
Q. ·when did that happen 1
page 139 ~
A. You just spoke of that a minute ago.
Q. I thought you clidn 't know anything· about.

i:U

A. I said what she told me.
Q. I see, go ahead.
A. And ·she also told me ab.out him striking her. Of course·,.
If I had known all these tlnngs sooner, I would have goneup there and interfered, but I didn't know anything- about it..
Q. But you didn't interfere at all up to that time f
A. I never said an unkind word against Mr. Lindsey until
I found out he was striking and cursing and abusing my
daughter.
Q. Did Mrs. Lindsey ever complain to yon that she was
afraid of :M:r. Lindsey, afraid he would do her bodily harm f
A. She told me after this happened. It was Sunday afternoon when she begged me to take her home with me. She said
"I am afraid to stay here,'' and after I left there he put a
notice on the door and would not let any of my people g-o
there to help her.
Q. She says this, "that on the 8th clay of October," I want
you to follow the dates, that is a little more than a month
· after the baby was born, "on the 8th day of October, 1930,
Mr. Lindsey's conduct became so violent toward her that she
was forced to Iea-ve the premises and go to the home of a
friend for protection. Do you know anything about that 1
A. I was not there. I know nothing about it except what
she told me.
Q. Do you know anybody else that knows anything about
that¥
A. Except what she has told them, because he would not let
us see her and he would not mistreat her around
page 140 ~ anyone else. It was usually when he had her
alone.
Q. How do you know that f
A. She told me so.
Q. Did anyone else ever tell you except your daughter?
A. A number of people.
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Q. Are any of them here today, are any of them available
todavf
A."' My other two daughters are here and 1\frs. Cotrell, in

Richmond.
Q. vVould either of your two daughters testify to that fact
today?
A. Repeat that fact that you are asking me about ·1
Counsel for defense asks the stenographer to read the
former question, which was read as follows: ''She says
'That on the 8th day of October', I \Yant you to follow the
dates, that is a little more than a month after the baby was
born, that on the 8th day of October, 1930, Mr. Lindsey's conduct became so violent tow·arcls her that she was forced to
leave the premises and g·o to the house of a friend for protection." Do you know anything- about that? I ask you if
anybody else could tell about that¥
A. Mrs. Cotrell could and my brother also.
Q. ·who is your brother 1
A. John A. :McKenna, in Rfohmond.
Q. You say I could get both of those in Richmond to testify
to that-?
A. My l;>rother knows exactly what I know, if he remembers
it.
page 141 ~
Q. Those two daughters that you just spoke of,
could they testify, are they available 1
A. They have heard her say so.
Q. I mean do they know anything of their own knowledge?
A. My youngm;t daughter was there and she saw some of
his cruel treatment, more than I did, because he dicln 't mistreat her in my presence.
Q. Your younger daughter would know right much of his
conduct.
A. That is correct. She was there ten davs before the
birth of the baby .and E:ay a great deal more than I did.
Q. Do you remember one occasion on which your daughter
called you up from Richmond at the request of Mr. Kirsh
asking· you to come to Richmond immediately?
A. She did.
Q. You did go to Richmond 1
A.. I did.
Q. Do you know of your daughter's wishes after you got
to Richmond?

J 18

Supreme Court of Appeals of Virginia

Mrs. Walker S. Utsey.
A. I knew of my daughter's wishes before I went to Richmond. She said, "I haYe decided to separate, I cannot stand
it any long·er".
Q. Do you know of your daughter's wishes after you got
to Richmond f
A. Yes.
Q. Did you have a part in her wishes 1
A. I wanted her to be happy.
page 142 ~ Q. Did you advise her to take the steps she has
taken 1
A. I did not, most positively.
Q. It was of her own volition!
A. Absolutely.
Q. Do you remember any occasion of going to Mr. David
Lee ·white's office--clo vou remember the advice Mr. David
Lee White g·ave you at"' that time, and your daughter f
A. He said he would advise them living together if they
could do so. My daug'11ter said, "Mr. ·white, I cannot stand
anv more of it."
Q. Did :Mr. V{hite tell you that Mrs. Lindsey loved 1\fr.
Lindsey and he also loved her f
A. No, sir, he didn't say he loved her. He said he didn't
think that any man who loved a woman could mistreat her
as he had mistreated her.
Q. Did Mr. vVhite advise you to leave them alo11c and it
would be all right f
A. No, Mr. Kirsch advised me that and asked me would I
use my influence and I said ''No, she must decide this for
herself."
Q. Do you know that after your daughter deserted l\Ir.
Lindsey that she pleaded with him to take her back?
A. I do know that she told me that she wanted to go back
because she loved him and she had rather live in hell with
him that away from him and when she told me that I gave
ber the money and sent her back and wired Mr. ·wood that
she was retuming and to tell them to meet the train,, that she
was leaving me.
page 143 ~ Q. Do you know that Mr. Lindsey, at Mrs.
Lindsey's request, ag·ain prepared the home for
her and sbe a~;ain refused to go there?
A. That is not true.
Q. How do you know it is not true 1
A. Because she told me so and I went up there a week later
and my daughter also told me the condition of the borne, that
it was too filthy for a decent person to live in.
,
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Q. You sent l\fr. \Vood a telegram at the time your daughter returned to Riclunond f
A. Yes, sir.
Q. "\Vha t was that telegram f
A. '' Sis and baby leaving on such and such a train.'' I
~annot remember the wording. '· Gone against my wishes,''
.and I added that last remark so that Mr. Lindsey would not
say that I wanted them to go back together.
Q. Did you advise your daughter not to go back!
.A. I certainlv did. She said '' I love him and I want to
:return." I said, "vVell, you must take the step now of your
own accord.'' If you go back, and be said you can't live with
him because I write you daily. I will never write you again
-0r have anything to do with you.'' She said, '' I love him
enough to go under those circumstances,'' and she left. She
was under medical treatment.
Q. How many times did she leave prior to this time of your
own knowledge?
page 144 ~ A. She left him a few days after she married
him because she found conditions there anything
but wlmt any young girl would expect.
Q. Did she leave him because she said herself that she
was fickle and that Dorsey loved her as well as any man in
the world could love a woamn but she had taken a fatal step
and she was sorry, do you know of anything like that?
A. She never said that to me.
Q. Do you know that to be a factf
A. She didn't say that to me. I never heard her say it.
Q. 1Vl1en did you first know of this Irene Oakley 2
A. I cannot recall that.
Q. vVas it in 1928, 1929 or 1930?
A.. ·when she came home the first time sl1e told me that the
second night of their marrfage he. put some woman's picture
on the dresser. Sl1e didn't tell me the name of the woman.
Q.. Now, when. did you first learn of this Irene Oakley?
A. I don't think that she told me the woman·'s name until I
went up there in September.
Q. Did slrn ever tell you anything· about any other woman
in any of her letters from the time of her marriage until you
got there?
· A. She never told me anything- about l1er husband.
Q. Did she ever tell you about another womanf
A. She told me nothing·Q. 1Yill you please answer that f
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f

_A.No.
Q. She 11eve1· did complain about Irene Oakley

until you came to Richmond·?
A. She made no complaint about her husband ..
Q. I am not talking about her husband!
,
A. She said she loved her husband and didn't want his
faults known.
Q. Do you know that l\frs. Lindsey on her return the first
tim'J to Richmond placed a picture on her dresser o:f a boy
friend!
A. I wasn't there. I don't know.
Q. Do you know that she took one away from Columbia 7
A. I don't know that.
Q. Do you know that she was written to send it back imm~diatelyt
A. She was written?
Q. Do you know that she was written to send the picture
back immediately Y
A. ~rhat she was written to Y
Q. ,vritten to to send this picture back rather than have
it in her home., you don't know that f
A. She was written to by whom?
Q. By anyone Y
A. No, I don't know. I can't recall any.
Q. So all you know about Irene Oakley is what your daughter told you about it on your last visit to Richmond f
A. And what I saw.
Q. ,vhat did you see?
A. I saw her come to the home.
page 146 ~
Q. At whose request f
A. Mr. Lindsey had told my claug·hter that she
and her mother had said they were coming over to see the
baby. She said this, "Don't let that woman come in my home.
She shall not see the baby''. But sl1e came anyhow and l\fr.
Lindsey was sitting on the front porch waiting to receive
her.
Q. Do you know of any misconduct between this woman
and lVI r. Lindsey Y
A. I do not, I was not there.
Q. Don't yon know she was employed at ~Ir. Lindsey's
placei
A. Yes.
Q. Do you know of your own knowledQ:e whether your
daughter requested l\Ir. Lindsey to get Irene Oakley for
Pearcey? Do you know anybody by the name of Pearcey?
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A. Mr. Pearcey, yes.
Q. You know Mr. Pearcey!
A. Yes, sir.
Q. Do you know that Mrs. Lindsey requested Mr. Lindsey
to get Irene Oakley for Pearcey on his trip to Richmond Y
.A.. I don't know that.
Q. You don·'t deny iU
A. I certainly do deny it, because I don't know it one way
or the ·other.
Q·: Are you sure that you did not burden your daughter,
Mrs. Lindsey, with your home affairs?
·
A. I do not think that my home affairs would be a burden
to her.
..
page 147 ~ Q. Didn't you continually bring them home to
her!
· ·
A. "7hat kind of affairs?
Q. Any of them, or anything that you knew that you wrote
your daughter about?
A. I cannot recall wl1at I wrote my daughter now, but I
would talk to her in the letters as I would at home~ because
·
she was interested in my affairs and I in hers.
Q. At that time, from 19-28, up to 1930., you and your husband were having difficulties, weren't you T
A. I don't think that is anvone 's affair but mine and mv
]msband'~, and furthermore if I wrote anything of the kind·
to my daughter, who else had the right to read the letters Y
Q. I just asked you if you wrote your daughter about the
family affairs and the trouble with your husband Y
A. I don't know that I had any trouble with mv husband
that I wrote my daughter about and if I did, it is nobody's
affairs but my daughter's and mine. I didn't write it to anyone else. ··
Q. Did you write your daughter about Min's beau, what
kind of a fellow he was, nnd didn't you write about Donald,
Virginia's sweetheart and what kind of a fellow he was?
A. I had forgotten that until Lindsey saw her sometime ago
and lie went to Russell and told him. That is what kind of
man he is. Russell didn't appreciate it either.
Q. Didn't you write about your husband and your difficulties at home, and your poverty at that time and didn't you
bnrden Mrs. Lindsey with all that?
A. No, I didn't burden my daughter with all
page 148 ~ that, she was interested in anything I was interested in.
Q. She was interested in her own home affairs¥
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A. Absolutely she would write about what was going on
up there. She wrote about getting up at one o'clock and cooking for him.
Q. Where was he working at one o'clock T
A. He was not working. He would get out of bed and eat
at that hour of the night. He would be hungry. She also
wrote about cooking for his family and feeding him at night.
Q. Which was paramount in Mrs. Lindsey's mind, her immediate family in Richmond, or her mother and sister hereY
A. Her husband. Even after she came home she thought
· of nothing else but him all the time.
Q. She wrote you daily, didn't she?
A. She did.
Q. She wrote you as many as three letters in one dayY
A. I have already answered that question.
Q. Did she have time to have her mind on her own home
affairs if she wrote three letters a day and you writing her
back continually Y
A. I have written a number of letters a day and I have
time to take care of my honie and children.
Q. Mrs. Utsey, would you say, or deny that from the time
of her marriage to Mr. Lindsey that you wrote and exchanged
900 letters in the two years and half?
page 149 ~ A. You count the days, as I told you before and
you will get the correct number of letters.
Q. You won't testify definitely whether you wrote your
daughter about anybody else's affairs and about your troubles
at home?
A. No, I said I cannot recall what I wrote.
Q. You would recognize our own letters would you not Y
A. I should tl1ink so.
Q. Do you know on the last night that Mrs. Lindsey left
she wrote a note to her husband¥
A. No, I do not.
Q. Did she tell you about that?
A. She did not.
Q. .As far as you know from the time Mrs. Lindsey was
married to Mr. Lindsey up until the time she was in the hospital she was always happy, wasn't she?
A. Happy at whose borne?
Q. Happy with her family in Richmond?
A. I wasn't there. I don't know whether she was or not.
Q. She wrote you to that effect, didn't she T
A. No, she never expressed that fact, I don't think.
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Q. You expressed it to her., that yon were glad she was
happy.
A. I can't tell you.
Q. ·wm you please look at that and see if that is your
handwriting?
page 150 ~ A. Yes.
Mr. Winter: I haven't seen these letters before and I don't
know what they are and what they contain, but we would like
, to inquire at this point how those letters were obtained. If
they were not legally obtained, certainly they could not be
used as testimony. We object unless it is shown that they
came into his possession in the proper way.
Counsel for Defendant wishes to say that these letters were
left in his home, left with his personal effect when his wife
abandoned the home, therefore, they are his property.
l\Ir. Winter: Our objection applies to all of the letters in
the record. ·

Q. I hand you this letter, the envelope dated July 17, 1928,
and read you a part of it: "Your letter to "Babe'' (that is
your oldest daughter) "written on the train came this morning, and to know that you are so happy gives me much pleasure, but you think that man of yours is worth about a million
and a half." Who were you talking about, Mr. Lindsey?
A. She didn't have but one man.
Q. You were glad to know she was happy in July, 19287
A. Let me explain that remark. I meant by that remark
that she valued her love for him that way, that she valued
him that wav in the way that she loved him, not in dollars
and cents, because we knew at the time she married him that
he had nothing.
Q. You were satisfied at the time she married him that he
had nothing.
page 151 } A. Absolutely nothing, he told her so.
.
Q. He made a frank statement at the time he
married that he didn't have anything?
A. Yes.
Q. And your daughter knew it at the time?
Counsel for defense replies that that letter tends to show
tlmt Mrs. Utsey from the time of Mrs. Lindsey's marriage up
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until the time of her last desertion continuously wrote to Mrs.
Lindsey about everybody's affairs and troubles and about
the difficulties at her home in Columbia.
Mr. Eacho offers in evidence the letter above referred to,
dated August 9th, and same is received ·Subject to objection
and marked "Dft's Exhibit 3"~

Q. Do you recognize this handwriting¥
A. I do not.
Q. You would not say that that is Mildred's handwriting,
would you? ·
A. I would not.
Q. Do you identify that as your letter to your daughter?
A. That is correct.
Mr. Eacho offers in evidence letter dated November 18,
1928, and same is received subject to objection and marked

''Dft's Exhibit 4''.

Q. Speaking in part of Brock. Let me ask you who Brock
is. Is Brockt Is Brock Mil's beau, or was he Mil's beau at
that time?
page 152 ~ A. I cannot tell you about the beau part.
Q. He was frequently at your home and visited
Miss Mildred, your oldest daughter?
A. He came there sometimes against my wishes.
Q. You say in part here, '' He is too common,'' referring
to Brock, '' to ever have let him get in as he has, but I like
for Mil to have a good time, so he can't run over me in my
roost.''
·
., . ·
Mr. Winter: Since you read that portion ·of ~he letter, I
would like to have it noted that that wasn't referring to anybody connected with this case.

Q. Please identify that as a letter from you to your daug·hter?
A. Absolutely.
Q. Then can you understand why she was disappointed in
conditions up there?
A. She was disappointed because she went in a room with
a bed and a cliair and maybe a broken dresser.
· Q. Hadn't he told her he didn't have anything, ~could she
expect any more?
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A. She could have expected that to have been clean.
Mr. Eacho offers in evidence the letter above referred to,
same being· dated July 17, 1928, and same is received subject
to objection and marked "Dft's Exhibit 1 ".

Q. I hand you a letter, tell me whether you wrote that or
noU
A. Yes, sir.
Q. This letter is dated July 9, 1928, it says in
page 153 ~ part, "You know, Doter, unfortunately doesn't see
good in anyone but Donald and we see so little
' that is commendable''. So you wrote her about Donald.
Please identify that as your letter.to your daughter? Dated
August 9, 1928?
A. That is correct.
:Mr. Eacho offers in evidence letter dated July 9, 1928, and
same is received subject to objection and marked ''Dft's Exhibit 2 ".

Q. This letter in part says, speaking of "your Daddy",
that is, Mrs. Lindsey's daddy, your husband, "Had a terrible
letter from him this morning, no cause at all, just had to get
it out of his system, hasn't had a chance, been away sometime.
Well, I've got my babies, their love, nothing else matters.''
l\fr. Winter: We would like to enter an objection to a letter of that kind on the ground of irrelevancy. I don't see
how it could liave a bearing on this case, a friendly letter between her and her daughter.

A. That is correct.
:Mr. Eacho offers in evidence letter dated Febrmtry 5, 1929,
and same is received subject to objection and marked "Dft's
Exhibit 5 ".

Q. Speaking· in part about Brock, "He brought Mins the
bracelet last night and it's pretty if it's g·old, but I'm afraid
it's only silver. Donald likes to find out those kind of thin~s
so we are going to Burnett's and price them, they sell them."
pag-e 154
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Mr. Winter: Our objection to the letters runs
through all of these. I want that understood.
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Q. Can you identify this letter dated March ·7, 1929!
A. Yes, that is mine.

Mr. Eacho offers in evidence the letter referred to dated
March 7, 1929, and same is received subject to objection and
marked "Dft's Exhibit 6".
Q. Reading in part, '' Dad left today for Asheville, came
home with one elbow out, so Doter got me to go with him yesterday to buy a suit, got a pretty navy blue, reduce.d to $21.50.
Doter paid for it, which distresses me, bless her little heart,
so unselfish, working even when she was sick, and your Daddy
fatter and lazier than I ever saw him. But I mustn't worry
you with my worries, for I love my babies.''
Q. Will you identify that as a letter from you to Mrs. Lindsey, dated March 20, 1929 f
A. Yes.
Q. Reading· in part, speaking about your oldest daughter,
'' The more I think about her fixing to marry Donald, the more
it upsets me, and I'm ready to boil over when I think that
she'll have to teach. He can't even support her. Mighty
afraid I'm g·oing to explode when he comes again. He is
more disgusting and officious than ever". That is your letter
to your daughter.
A. Yes.
Mr. Eacho offers in evidence, letter dated March 20, 1929,
and same is received and marked Dft's Exhibit 7", subject
to objection.
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Q. Is that your letter dated February 2, 1930?
A. Yes.

Mr. Eacho offers in evidence letter dated Feb. 2, 1930, and
same is received subject to objection and marked Dft 's Exhibit 8''.

Q. Reading in part: "l had a letter from your Daddy today. Sent me some money and it was badly needed, for I
didn't have enough left yesterday to buy lunch to eat. · Your
Daddy dosn't seem to take it in that I have everything here
to pay for, and then keep the car, etc. going.''
A. When was that letter dated?
0. February 2, 1930. (reading) "Mil gets mad with me for
trying to save and worring so, and I don't let her know what
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I have to contend with. Don't mention this to your Daddy,
hut if he talks about all that he has sent here, just know that
I have had to borrow money to buy us something to eat. Destroy this right away. I've taken a bad cold.'' You wrote
that?
A. Yes.
Q. Do you identify this as your handwriting, letter dated
February 9, 1930 7
A. Yes.
Mr. Eacho offers in evidence letter dated February 9, 1930,
:and same is received subject to objection and marked "Dft's
Exhibit 9".

Q. Reading in part: "Brock" (meaning Mil's friend)
"'didn't go back until seven this morning on the train, ate at
our expenses all day yesterday. They" (speakpage 156 ~ ing· of Brock and Mil) "seem about as usual when
together''.
A. How do you know that means Brock and Mil?
Q. Correct me if I am wrong. ( reading ''but Mil don't
write ancl says it is all over". Do you identify this letter to
your daughter, Mrs. Lindsey, dated March 4, 19301
A. Yes.
Q. Reading· in part: ''Had a letter from your Daddy today, the usual one of apologies that comes after be bas treated
me like a dog, for no reason in the world. He had the very
devil in him''.
Mr. Eacho offers in evidence the letter dated March 4, 1930,
and same is received subject to objection and marked Dft 's
Exl1ibit 10".

Q. Do you identify this as your letter to Mrs. Lindsey, of
March 7, 19301
A. Yes.

Mr. Eacho offers in evidence letter dated March 7, 1930,
and same is received subject to objection and marked Dft's
Exhibit 11 ''.
Q. Reading in part: '' I forgot to tell you when writing
bout that Dad of yours, he said he told you he had given me
$160.00 last month. That's just one of those imaginary fairy
tales. After paying bills that had to be taken care of I bad
fl
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$25.00 to run things here and the car. Had to do some stretching, but did it.'' Do you identify that as a letter to your
daughter!

Mr. Winter: It seems to me, since we are dragging along,.
that it would save time if he would put them in at
page 157 ~ one time and then read them to the court.
Mr. Eacho : If Mrs. Utsey will identify and by
so doing make her signature of identification on each of theseletters, and counsel for plaintiff will allow me to reduce such
part of them to writing as I may see fit at some future time,.
it is perfectly all right, and it will save Mrs. Utsey and possibly Mrs. Lindsey from any further embarrassment.
Mr. Winter: I am perfectly willing· to do that with the understanding that the whole letter will be put in so that I can
have the opportunity to know the contents of the letter.
Mr. Eacho: I want the privilege of putting in the record
both in the cross examination of Mrs. Utsey and Mrs. Lindsey certain parts of these letters tending to show the tendency
of the whole thing was that she brought home to Mrs. Lindsey
her family affairs and while she did not want to worry Mrs.
Lindsey, she did do it.
Q. Will you identify these letters which I hand to you as
being letters that you wrote to your daughter! (Counsel for
defense hands a batch of letters to witness, who goes through
them and states that each letter as sl1e picks it up is hers.)
A. Yes, sir.

Mr. Eacho offers in evidence the batch of letters referred to
and same are received subject to the objections heretofore
made, and are marked Dft 's Exhibit 12 to 42," Inclusive.

Q. Do you lmow of anythin~ of your own knowledge, I mean
by that not something· that bas been told you by
page 158 ~ anyone. but that you observed yourself, that you
know of your own knowled~e, anything about Mr.
Lindsey 1s continuous cruelty to your daughter from the time
she was married, or about her stating: that she was in fear of
bodily harm, from the time she was married. or of his abuse
or cursing her, do you lmow anything about that of your own
know]edge?
A. I don't know what vou mean by that.
Q. I mean to· substanti_ate wl1at _your da~ghter has alleged
in her bill of complaint?
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A. You ask me the direct questions and I will answer them.
Q. Your daughter complains that Mr. Lindsey continuously
since their marriage, that his cruelty towards her has made
her life burdensome and intolerable 1
A. I answered that question once already.
Q. How did you answer itY
A. You will have to ask the stenographer.
Q. Do you care to repeat that answer Y
A. No, I might not repeat it in the same words-if you.
will have her read it.
Mr. Eacho: Please put the exact language, that the witness does 1iot care to repeat it because she may not repeat it
in the same language.

Q. Do you know of any reason or any occasion where there
was the slightest reason for him to curse and abuse Mrs. Lind·
sev ~
°A. I have already told you that he never cursed her in my
presence. He lmew better than to do it=
page 159 ~ Q. You don't know of your own knowledg·e reg·arding· the complainant, that is, Mrs. Lindsey,
being dragged downstairs?
A. I have answered that question.
Q. You don't care to answer that question any more?
A. No, because I have already answered it.
Q. Do you know of your own knowledge _of Mrs. Lindsey's
ever suffering of a relapse after she returned home from the
]lORnifa} f
A. I do.
Q. Will you nlease explain what the occasion was and how
sJ1e suffered this relapse and when?
A. I don't know the exact date, but she had fever for two
davs.
Q. And she suffered a relanse by virtue of that fever!
A. I don't know that the fever caused it. I know she had
a rehmse.
Q. Do you know of anythimr else that could l1ave caused
it. 01· rl1i.l cause it of yonr own knowledge?
A. T know what the doctor told me.
0. T aRked ,rou of vnnr own knowledge?
A. I am not a nl1ysicia11. I don't know what caused the
re1Rmm. I know there wa~ one cirnse, the continuons worl'V
rrnd o'r course, she was crying continuously and continuously
worryin~.

130

Supreme Court of Appeals of Virginia

lJ1 rs. Walker S. Utsey.

Q. Those facts that you testified to before that your daughter told you regarding the treatment by Mr. Lindsey to her,
at the time you arrived in Richmond to visit Mrs. Lindsey in
the hospital, you don't know any of those facts of your own
knowledge other than what she told youf
page 160 ~ A. What do you mean¥
Q. I mean all the information you got regarding
any disagreement between husband and wife was conveyed
to you when you returned to Richmond, by Mrs. Lindsey?
A. I have already testified to what I saw.
Q. I mean what you testified to was told you by Mrs. Lindsey after you got there!
A. My youngest daughter met me at the train and she told
me about this terrible condition, she said, '' Mama, I cried
myself to sleep the first night I got there under those conditions". She said, "I have never seen anything to equal it in
my life".
Q. What visit is that you speak of that Mil came, or Virginia, what year was thaU
A. That was ten days Mildred was there before the baby
was born;
Q. Didn't Mildred come home and tell you that she never
had such a good time in all her life and she sat down and
wrote Mrs. Lindsey a letter and told her what a wonderful
time she had and how happy everybody was¥
A. vVrote me?
Q. I said didn't she come borne and tell you what a ·wonderful time she had and didn't she sit down and write Mrs.
Lindsey a letter telling- her what ~ glorious time she had and
didn't you write l\frs. Lindsey and tell her that Mildred was
.
delighted with both of her visits?
page 161 ~ A. Yes, to New "'! ork, she was in New York and
stopped over in Richmond and was there ten days
refore I got there and she was speaking of her trip to New
York.
.
Q. Didn't she comment on her trip to Richmond, also?
A. Not that trip, because sl1e was miserable all the time
she was there, with that child in the condition she was in.
0. Row do you know thaU
A. She told me so, and she was helping her make some
thing·s that she wanted for herself, and the baby in the hospltJtl.
· Q. Rhe was miserable but she stayed ten davs?
.A. She had to stay.to try and to helu her sister. The child
had no one in the l~ouse ,,1ith her. She stayed until I came
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.and she wrote me she didn't see how she could stand it there
.any longer, and told me to try and to come as soon as possible.
·
Q. And when Mildred came home, did you go, or did you
leave for Richmond before Mildred came home?
A. I have already testified that Mildred stayed there and
l'eturned with me, because she wrote me she wanted to return but she couldn't leave Sis there without a servant in her
~ondition.
Q. Do you remember, during Mrs. Lindsey's convalescence
.at the time you were in Richmond, of asking Mrs. Lindsey
when would she be able and ready to ride the train to Co1umbia f
A. I don't recall having said that, except when she was
crying and begging me to take her home.
Q. You did ask her, when she was doing that Y
page 162 ~ A. No, I don't recall that I did, but she was
beg·g'ing me to take her and I told her she was ill
and to stay until she was able to travel, if she wanted me I
would come back.
Q. The doctor attending Mrs. Lindsey told you if anyone
took her away under six weeks they would do it at their own
risk?
A. He did not.
Q. Did he make any such statement or similar statement
to thaU
A. Not to me1 no.
Q. Did he make it in your presence t
A. He did not.
Q. You don't know anything about that, do you?
A. I do not.
Q. Referring- to the occasion in which you and your daughters were in Mr. Kirsch's office in R.ichmond, accompanied
by Mr. David Lee White, do you recall Mr. White telling you,
"Mrs. Utsey, I am satisfied Dorsey has done all that he
could, if yo11 will go away and leave them alone, it will be all
right''1
A. I don't recall Mt. White saying that, but I recall him
sn~ving this to me, "How in the world did such a wonderful
u'irl as your daughter seems to be tolerate a man of that
kind".
Q. That is what he said?
A. That is exactly what he said to me in the presence of the
crowd.
Q. vVhat did he tell you: in the presence of all of them?
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Didn't he tell you that if you would leave them alone, they
would be all right, in the presence of all of them t
page 163 ~ A. No, he did not.
By Mr. Winter: In what capacity were you in Mr. White's:
office?
Witness: I was there with my daughter ..
Q. Who was Mr. White1
A. Mr. White was the lawyer that I aniployed to represent
my daughter. my daitghter.
Q. You employed him?
A. Because Mr. Lindsey had employed a lawyer before I
got to Richmond and of course, I wanted my daughter to have
one to take care of her rights.

Mr. Winter: We object to any conversation between her
and Mr. White as being confidential, a confidential relationship.
Mr. Eacho: That was not a confidential relationship because it was given in the company of parties concerned. Had
it been confidential Mr. White would not reveal it. They
were in the office of Mr. Kirsch.
Mr. Winter: We object to counsel stating what the facts
were.
Q. They were ·in the office to effect a reconciliation?
A. No, I beg your pardon. We were not there for that
purpose. We were there because my daughter told me that
she and Lindsey had decided to separate and sent for me and
he had gotten a lawyer, so wb~n I got to Richmond I called
up Mr. White and employed him to represent mv daughter,
because I didn't want Lindsey and Kirsch to be
page 164 ~ there to take care of his side of it and she not have
anybodv to look out for hers.
Q. How many da)rS after that conference was it before your
daughter ag·reed to ,i;o back with Mr. Lindsey?
A. I cannot recall the number of days. She came hqme
with me.
Q. How many days would you think it was that she agreed
after that conversation to go back with him?
A. I don't know. You mean agreed with l\fr. Lindsev?
Q. Agreed to go back to him in Richmond?
·
A. I coulcln 't tell yon what she agreed.
Q. You know she did agTee to it?
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A. I don't know that she agreed to go back.
Q. Do you know that he went to the trouble of fixing· up
the home again and he stayed there until 12 o'clock waiting
for her and she did not return t
A. That is absolutelv untrue.
Q. Where was she at the time she was in Richmond when
you were not there?
A. She was at Mrs. Cotrell 's. She got to Richmond in the
cold with a little baby. He dicln 't meet her. I had wired she
was coming and I told her to go to my brother's or this
friend's. She went to :Mrs. Cotrell 's, and Mr. Kirsch told
them to go back together and told him to come for her that
night and take her back to the home.
Q. Did you employ Mr. White?
A. Yes.
Q. Did you employ JV[r. Lovenstein t
page 165 ~ A. I did not. I knew nothing of the divorce
proceedings.
Q. Who employed himt
A. My daughter employed him when she decided to get a
divorce when I was not in Richmond and knew nothing about
it.
Q. Did your sister pay anything to Mr. Lovenstein 1
A. I don't know.
Q. Did your husband do it?
A. You will have to ask my husband.
Q. Of your own knowledg:e do you know whether he did?
A. He assisted her as he has always done when he could.

RE-DIRECT EXAMINATION.
Questions by Mr. ·winter:
Q. You started to tell some statement of a doctor just now
and counsel stopped vou and was asking· a bout another statement in response to the question that he asked you, I want you
to state what tbe statement actually was Y
A. My claug·hter wanted to name the baby and he wanted to
take the entire thing_· out of her hands and name the child
afte1· l1iR father and that worried her a gTeat deal durin;2: the
whole time that he would not consent for her to have anything- to do with naming the child and the doctor told me that
tlrnt wa,;; 80 foolish that it upset her terribly to keep her worr-dn!?· r-i bout such a thing-.
· 0. Now there was soiue question when you firgt sfartecl to
testify about Ms failure to provide a nurse during- tbe tim(\
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she was in her home after she had returned from the hospital,
what :was her physical condition and the condition
page 166 ~ of her baby at that time?
A. When I left Richmond, she had not been able
to put her feet on the floor and the baby had ·a bad rash on
it that the doctor said had to have constant attention.
Q. State whether or not her condition was any worse than
to normal person ha v:ing gone through child birth?
A. It was.
Q. Have you had experience with child birth and been about
·
folks who have been in that experience7
A. Yes, sir..
Q. From that knowledge and from what you saw there, was
it or not necessary that she have the services of a nurse, or
professional service t
A. It was necessary.
Q. Now, were you there any of the time that this nurse or
woman from the restaurant was working at the house?
A. No, sir.
Q. Now, there was some question about a statement made
by Mrs. Lindsey of what caused her to leave-cruelty or
something of the kind about October 8th, state whether or not
you or either of your daughters were there at the time she
left her home?
A. You mean the first time she left?
Q. The time she left the house?
A. What do you mean by that, were we in Richmond 1
Q. Yes, the first time she left the home, where they lived
tog·ether?
page 167 ~ A. She phoned for me to come for her. I was
not allowed in the home. He had put a notice on
the door, though she was ill in bed, not able to get up and
attend herself and the baby, and he put a notice on the door
saying -that all relativ~s were asked to keep away, and there
were times that she had no one in the house with her at all
and durin~ that time he was not speaking to her.
Q. Did she or not remain in the home until you got to Richmond?
A. She did.
RE-CROSS EXAMINATION.

Bv Mr. Echo:
· 0. You say that after the sign was placed on the door, at
that time she had no one at the home with her, is that true?

•
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A. That is true.
Q. How do you know it 7
li.. Because she told me so and the neighbors next doo1· told
ine so.
Q. What neighbors t
A. Mrs. Smith.
Q. Mrs. Smith told youA. And made this remark, that it reminded her -0£ negroes.
Q. I don't want any remark of the neigbbors?
A. You asked me.
Q. I asked you who told y-0uf
A. I was telling yon what she told me.
:page 168} Q. W-e don't want to know what she told you.
You don't know of your own knowledge that she
was by herself during that time, do you?
A. Yes, I know it.
Q. How could you know it when the sign was on the door
that no relatives could come in, you didn't go in?
A. I went to the door and carried some things I bought f.or
her.
Q. Did you go in?
A. No.
Q. How do you know there was no one there f
A. She told me so.
Q. But how do you know it?
A. My sister went there and she saw it.
Q. I want to know if you know of your own knowledge that
·she was alone, not what other people told you?
A. I know that as well as I know tbe rest of the things you
-asked me.
Q. You know tl1at as well as you know the rest of the things
I asked you?
A. Except the things tbat I saw. I mean the things I didn't
"Ree.

Q. ·nid you look ln the apartment at the time you were
there?
A. What do you mean looking in iU
Q. ·when you came to the door with the sign on
page 169 } it?
·
·
A. No, he knew I was coming- to Richmond in
the morning:. he took it down before I got there.
0. Youdidn'tgoin?
A. No, I didn't go in the home if he didn't want me.
Q. Could you see in the room?
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A. I did.
.
Q. By standng in front you could look and see everything
in. the house 1
A. That is a ridiculous question.
Q. Didn't you and Mrs. Lindsey, upon your arrival at the
hospital the first part of September connive together to get
your daughter to come back to Columbia as soon as she was
physically able to do it?
A. That is not true.
Q. You deny that T
A. I do deny it most positively.
Q. You had no conversation with 1\frs. Lindsey regarding
coming back to Columbia as soon as she was physically able
to do so?
A. She begged me to take her. I said "Baby, wait until
you get well and maybe you will reconsider this,'' and I told
her in Lindsey's presence that they had this little baby to
think of. I said ''You all try to get together''.
Q. What was this?
A. That was when she was in bed in the home the dav
that I left. I continuously told her to reconsider it on accou~t
of the baby.
page 170 ~ Q. Did she tell you when she was crying to
come home that she had asked Mr. Lindsey and
he bad consented to it; did she say that she had ever consulted
him with reg·ard to her return to Columbia 1
A. I don't recall.
Counsel for defense moves to the Court to strike out all evidence of Mrs. Utsey both on the prior and this examination
for the reason that it is all heresa.y; that facts testified to
are not of her own knowledge, but were conveyed to her by
third parties not in the presence of the defendant.
Mr. Winter: Counsel for complainant states that subject
to further argument before the Court. all of tlie hearsay evidence was brought out by attorney for the defendant, and
that by bringing· out and putting in the record such testimony,
he bas waived his right to object to it.
Counsel for defense answers and sa.vs that in order to find
out whether the facts as stated in Mrs. Utsey's clepoqition
wete of her O'Wn lrnowledg·e, it waR necessarv to closely ex.amine tl1e witness as to whether thev were hearsav or not.
Having· found, in his opinion, them ·so to be he moves the
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Court to strike out all the evidence of the witness, Mrs.
Utsey.
Mr. Winter: Counsel for complainant further states that
he willing to concede to the request of defense counsel that
the letters and other documents put in by defense counsel
be stricken out and not comment thereon, but that as to matters brought out directly as positive testimony
page 171 ~ and all testimony brought out in response toquestioning by defense counsel otherwise, be insists
is competent.

MRS. CECELIA UTSEY LINDSEY,
having heretofore been duly sworn, was recalled and testified
as follows:

DIRECT EXAMINATION.
Questions by Mr. Winter:
Q. You have been previously sworn in this hearing?
A. Yes, sir.
Q. Is this the testimony given by you or a copy of the testimo:ay given by you at the previous hearing?
A. Yes, sir.
Q. Have you read it over?
A. Yes, sir.
Q. Is it correct T
A. Yes, sir.
Q. Mrs. Lindsey, how long have you now been in Columbia,
approximately?
A. I came, abont a week before Christmas, my last trip.
Q. Tell us whether or not since you have been here any unp1easa-ntness has happened between you and Mr. Lindsey?
A. Yes, in the alimony check he sent, that he is suppoRecl
tosend me, in one that came there was a clipping, a very inRultinq- cJinping.
Q. Is this the <'lilmimr?
A. Yes, sir.
page 172 ~
Q. Stafo whether or not tlrnt was· received
through the mail with the check from him i
A. It was received with the alimony check around April 1st.
T\.f r. Winter offers in evidence newspaper clipping ref erred
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to and same is received without objection and marked "Pltf's
Exhibit 43' '.
Q. What is this Y
A. That is an envelope that came to me on May 9th and an
alimony check was in it.
·Q. What is the irregularity, if any, about that1
A. Mrs. Cecelia Utsey, he didn't put the Lindsey on the
name.
Q. What is your name!
A. Mrs. Cecelia McKenna Lindsey, and I am ashamed of
it as far as that goes, but I can't help it.
Q. How did you get that?
A. It came through the mail to me.
Q. Is that the wrapper that came around the paper?
A. Yes, that is the wrapper that came around a paper with
a paragraph marked in it.
Q. That is the paper with the paragraph marked.
A. Yes.
Q. State whether or not that paragraph was marked as it
is nowt
A. Marked exactly as it is now, that is the way it came to
me through the mail.
page 173 ~ Q. ·what is the address on the wrapper Y
A. H. D. Lindsey, 1300 Grove Ave.
Mr. ·winter offers in evidence the newspaper and wrapper
referred to and same are received without objection and
marked "Pltf's Exhibits 44 and 45", respectively.
Q. State whether or not yon recognize that signature Y
A. Yes, sir.
Q. Whose is it?
A. H. D. Lindsey's.
Q. Can you say positively it is his signature?
A. Yes, positively it is his signature.
Mr. Winter offers in evidence letter addressed to D. M.
Winter sip:ned by H. D. Lindsey, dated June 6, 1931, and same
is objected to by defense counsel as follows:
Counsel for defense objects to the introduction of all of
those napers introduced by counsel on the v:rounds that if
such things happened they happened after the desertion of

.Cecelia .McKenna Lindsey v. Henry Dorsey Lindsey.

f39

Mrs. Cecelia Utsey Lindsey.
·plaintiff and the filing of the bill of complaint and therefore
.any evidence tending to prove the bill of complaint is not com.petent evidence in this case.
:Mr. Winter: I take the positi0n that they are competent
:as further evidence of cruelty and the general demeanor .of
the defendant in the case.
Mr. Winter offers in evidence the envelope first above referred to showing the .address, "Mrs. Cecelia Utsey", -and
;same is received subject to objection and marked "Pltf's
Exhibited 47'·'.

Q. Whose handwriting is thaU
A. Mr. Lindsey's.
Q. ]\fr. H. D. Lindsey's?
A. Mr. H. D. Lindsey's.
Q. Can you tell us what that is copied from. How did yon
get possession of that?
A. From the house, 2512 Fourth A venue.
Q. When?
A. It was in November or December.
Q. When?
A. Either in the latter part of one month, or the first of
the next.
Q. Of what year?
A. 1930.
·Q. That was near the time that you left from up there7
A. Yes, sir.
Q. Which place was it in the house?
A. On the end table by the davenport.
Q. State whether or not it was anyways near the time that
any of those 1etters referring to Mr. Brock, as named, was
written?
A. No, it was not.
Q. And you are positive that that is l\fr. Dorsey Lindsey's
lumdwriting·?
- A. I am positive it is his handwriting.
page 175 } Q. State whether or not the top of that is an
exact quotation from one of the letters quoted in
evidence!
A. An exact quotation, it is.
Q. One of the quotations that he has read in the letters
here?

·page 174}
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.A. Yes.
Q. From the line drawn across the letter on down, state
whether or not that was copied from a letter!
A. It was not.
Q. That was just the writing of Mr. Lindsey!
A. That is his.
Mr. ·winter offers in evidence the letter referred to, or the
envelope with the writing on the back referred to and same
is received and marked "Pltf's Exhibit 48".

CROSS EXAMINATION.
Questions by Mr. Eacho :
Q. You have seen. the bill of complaint filed in your behalf'
against H. D. Lindsey?
A. Yes, sir.
Q. Are the statements that are in that bill of complaint
true?
A. There is one about October 8th, when I left there. I
left Richmond on October 1st, there was an error made there.
Q. You make the correction of that date at this time 1
A. Yes.
Q. You are familiar with every minute detail of this bill
of complaint?
pag·e 176 ~ .A.. Yes.
Q. You say all of it is true Y
A. Exeept that October 8th.
Q. The rest of it is true 1
A. Yes.
Q. Who prepared the bill of complaint t
A. Mr. Benj. Lovenstein.
Q. Did you use the language set out in the bill complaint
to Ivir. Loven stein?
A. I gave Mr. Lovcnstein the complaint. I told him.
Q. The words in here are words in your own language T
A. I gave Mr. Loven stein the details.
Q. What do you mean hv paragraph-this lang-uage, you
allege that continuously since marriage, the defendant's
cruelty towards you has made your life burdensome and intolerable, what do yo.u mean by that language?
A. I mean his conduct towards me.
Q. Continuous since 11iarrkage, since 1928.
.A. Since 1928.
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Q. Had been intolerable and burdensome the whole time 1
is that right, during that period, that is what you said, is that
true?
A. Yes.
Q. Did you ever complain to anyone about this cruelty,
this burdensome and intolerable conduct 1
A. I tried to keep it to myself.
·
Q. Did you keep it to yourself?
page 177 ~ A. I did.
Q. You conveyed it at no time to no one¥
A. No, except when he slapped me and brought blood to
my lips and I went to a friend's house and she saw what he
bad done.
Q. Who is the friend?
A. Mrs. R. B. Cottrell.
Q. When did this happen 1
.
A. It was around three weeks before the haby came or six
weeks.
Q. That was in 1930?
A. 1930.

Q. W1ll you please give me some instances in 1928 and 1929
in which this cruel conduct towards you made your life intolerable and burdensome?
A. In 193QLQ. Give some instances in 1928 and 1929 Y
A. When we first married he put a picture of the girl on
the dresser and after that this Irene Oakley would meet him
at the store after working hours and carry him home and
before bringing· him to bis home_, riding him around in tl1e
car and then bring him up to the front door and this happened every afternoon for quite awhile.
Q. When did it start and when did it stopt '
A. It started jm;t after we were married.
Q. How long· did it last?
A. I would not say positively how long it lasted.
page 178 ~ J know it was carried on for qnite a while and they
didn't stop until I commented on it.
Q. When did you comment on it Y
A. I told you a moment ago ·that I don't know the exact
date.
0. Give me the exact vear?
A. 1928.
..
Q. Can you tell me whether it was the middle of 1928 or
the latter part of 19287
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A. I imagine-you mean him kinging her home t
Q. When you commented on it and .stopped them t
A. Stopped her from bringing him home 1
Q. Yes.
A. It was around the middle of 1928.
Q. ·what happened from the middle of 1928 to the end of
1928?
A. I would g·o down to the store and find her down there
talking to him.
Q. Was she employed in his office 1
A. She was not employed there.
Q. At no time in 1928 was she employed there?
A. No.
Q. Every time you went to the store yon found her there
talking to him?
A. I found her there talking to him.
Q. Every time yon went to the store 1
A .. I don't say every time.
Q. How many times?
A. Approximately every time that I happened
page 179 ~ to go down there she was there. She was clown
there every day.
Q. That happened from the middle of 1928 on?
A. I didn't say that happened from the middle of the year.
· Q. When did it start?
A. That was at the first of our marriage.
Q. That was up to the middle·of 19281
A. We were married in May, t11at is nearly the middle.
Q. I want to find out what happened the latter part of
1928?
A. After I told him he had to cut it out?
Q. Yon didn't see her any more after Y
A. I don't know, you know how men do, they can go and
slip around.
Q. I mean you don't know it?
A. I don't know t I haven't said I don't know.
Q. You say that you spoke to him about that the middle of
1928?

A. The middle of 1928, it was late in the summer.
Q. You spoke to him about it late in the summer, what
month would you say, September¥
A. I would not be positive.
Q. Would you- say it was August, September or October?
A. I said I won't be positive of the date.
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Q. Tell me something, at the beginning of 1929 and the
:spring of 1929, that he did cruel to you to make your life
burdensome and intolerable f
page 180 } A. One time, it was in 1928Q.. I want 1929 now f
A. I am g·oing back to 1928. .After his father died I had
been downtown with his brother-in-law to buy him some
things to wear to his father's funeral and I, had got home,
.and I had been cooking for the whole family, all of his people
.and doing everything by myself-Q. You mean while his father was dead 7
A. Yes, during the time that they ·were waiting to bury
.him, all the people were there and I had to cook for them and
I tried to prepare every meal for them and this brother-inlaw and I went downtown to buy things for him and he
brought me home. His apartment was next door to mine and
I went in there and :f was completely fagged out and was
lying down and his brother-in-law came and sat down by me.
There wasn't anything more to it than anything, and he sat
down beside me and tried to console me, and about that time
H. D. Lindsey walked in and I gave him the things that I bad
bought for him. He didn't even tell me thank you or anything else.
Q. ,vhen was this?
A. This was-I think his father died in either August or
October, I am not positive of the month, in 1928, and around
about that time he was dressing to go to the funeral.
Q.. He came home and found you in bis apartment with
another man!
A... With the door open.
Q. You .are sure the door was openf
pag·e 181} A. That door wa.s not shut.
Q. You are positive about that 1
A. I am positive.. He came in and ·started to dressing to
go to bis father's funeral and he didn't open his mouth to
me. I ask him what was wrong and he would not tell me, he
went out and I tried to find out what was wrong, and I asked
him didn't he want me to go to the funeral with him and he
said he would not let me and about that time he threw some
money on the bed and told me to get out and go home.
Q. Did he tell you why?
A. Because he found Jack Dixon there.
Q. He found you in his apartment with another man aud
t.he door shuU
1
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.A.. The· door was open ..
Q. H;e found you in the room with another man 1
A. His brother-in-law.
Q. He is no kin to Mr. Lindsey 7
A. He is his brother-in-law.
Q. That was not any blood kinY
.A.. Mr. Dixon is his name.
Q. That is 1928, tell what happened to yon by Mr. Lindsey
in 1929, what cruel act did he do to make your life burdensome!
A. All the time out. He would go out and leave me by myself. He would leave me by myself all the time, and one time
he came home around five o'clock in the afternoonQ. That is 1929?
page 182 ~ A. Yes, he came in around 5 o'clock in the afternoon and told me that he would be back around
nine that night., that be had to go back it was Saturday night.
That was in December, 1929, I think I am correct in the date,
and he went out and the next time I saw him was the next '
morning around nine o'clock. He told me he had been to
Washington. I had stayed all night by myself and he worried me this way. He didn't say any more to me about where
he was going or anything else about it.
Q. What part of 1929 _was that?
A. I said December.
Q. ·what happened from the summer to the end of December? ·
A. He was always :finding fault with what I did, never a
word of praise. I tried to make his home l1appy and was doing· all I could for him. I had loved him more than anything,
and I gave my life and tried to do everything I possibly conld
for him, and he would come in sometimes and wouldn't say
anything to me, completely ignored me.
Q. Is that all that you can think of that happened in 1929?
Tell me about some acts in 1930?
A. In early 1930, we were down at the store, at the restaurant, I stayed down there and ,,Torked for him and tried to
help him about his business and did everything· I could for him
and one day he got mad with me--it was up in the office upstairs-and he told me that he diclnot love me anv more and
he clidn 't want ever to see me again and didn't care whether
I went to my people or what, I went to his mother
pag·e 182a ~ and told her about it and she told me she knew
exactly what I was going through, that she had
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contended with the same thing during her whole married life.
Q. Is that all you know?
A. No, in 1930., and tl1roughout the whole year before the
baby was born he slapped me so tliat he brought blood to my
lips and called me vile names, names he lmd no right or cause
whatsoever to call me.
Q. "\Vas this the second time he slapped you¥
A. The first time.
Q. Only once?
A. He slapped me time after time and brought blood to my
lips. I have proof of that, and called me vile names.
Q. You didn't complain about him slapping you time and
time again anywhere in your deposition. Do you remember
testifying· on direct examination about that¥
A. He slapped me time and time again. He had slapped
me before from his temper.
Q. That happened all through 19301
A. All throug·h 1930.
Q. Yes.
A. A short while before the baby was born. It was a night
or two before that we were downstairs and I fainted. Mv
younger sister was there and I fainted and he didn't' pretend
to pick me up. He let me stay there. He didn't pretend to
pick me up. He let me stay there until she came
page 183 ~ downstairs to help me, and another time this
Oakley gfrl or woman rather, was working- dow11
at the office, working down in the restaurant and I found out
that he was bringing her home every night from the store and
I asked him about it and I said "Dorsey, if you don't quit
bringing· that woman home that you won't find me here when
you get here tomorrow night.'' He came in, and I asked him
if he had brought her home and he said ''I would rather die
a million deaths than to give you the satisfaction of knowing".
·
Q. Were you happy with your husband in 1930?
A. In 19301
Q. Yes.
A. That was just before the child was born; be treated me
with no consideration whatsoever, he never showed me- a
thought or a kind deed, and he didn't show me any consideration or try to make life a little better for me, after what
I was going throug·h, he never thought of me. He was very
inconsiderate.
Q. Were you happy with him in tbe spring of 19301
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A. I must say that· I was a little afraid of him. I would
not call that love or being happy with him.
Q. Can you identify that as your letter and your handwriting and as your letter to your husband 1
A. Yes.
Q. Addressed to Mr. Dorsey Lindsey, May 21., 1930, I want
you to pay particular attention to the language that you wrote
him in May, 1930, '' My own dear, your letter came this morning, and how I do enjoy them! I'm glad you liked
page 184 ~ the tie, just a small remembrance of the happiness
I ,vish for you. You 're the dearest thing in the
world to me, always in my thoughts and I love you with a
love that I won't ever have for anyone else. Even after
little Toots is with us I will always feel like that towards you.
I just know I'm going to have my bands full tho', Cause you '11
always be my big· baby. I'm happier than any other time
when I'm with you, and you say it seems like a year since I
left, to me, just ages. But tjen, think how nice it will be when
we are together again. You still haven't said anything else
about meeting me. I'm looking forward to it. Are you going to call to tell me¥ Please let me ]mow what night.
e
had a real nejoyable evening last night, The dinner was nice
and the picture was real g·ood. Dunkey, I meant to tell you
in my letter yesterday that when you go to see about the
telephone, do not pay another six or five dollars for connection charges, as the last hasn't been returned. Is Christine
doing· the cleaning·? TVell expect the letter tomorrow. ·Devoted love, your own Toot''.
Now you told him in May, 1930, that you were happiest
when you are with him. You Ray that in this letter. Did you
mean what you said in this letter¥
A. I told you a moment ago that I lmd loved him. I loved
him better than anything in the world, at one time.
Q. Did you mean: \Yhat you said in this letted
A. You can still love someone and thev can be cruel and
mistreat you and you can't help but love him, hut still we
call that love.

,v

page 185 ~

:Mr. Eacho offers in evidence the letter just referred to dated May 21, 1930, and same is received and marked "Dft's Exhibit 49".
Q. Now, you say you were happiest when you were with
him in May, 1930, this year?
A. I was afraid of Dorsey.
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Q. vV ere in fear of bodily harm :at that time t
A .. I was afraid of him.
Q. And yet you were happiest when with him, although you
were afraid of him?
A. You can love someone that is not kind to you. That
,dqesn 't keep you from loving him.
Q. But you were happiest when you were with him, weren't
you7
.A.. I wouldn't say that eAractly.
Q.. You said that in this letter.
.A. Does that make it true?
Q. I ask you if you deny that you meant everything in that
1etter7
A. I haven't said I meant everything.
Q. Did you mean what you wrote him, when you wrote that
did you mean the language literally-when you wrote him
this letter did you actually mean those expressions in there t
A. I thought I did then, maybe.
Q. Is .this a letter addressed to you f
·
A. Yes.
page 186 } Q. ·who is it from?
A. I think it is from my sister, my oldest sister.
Q. It goes on to say_, ''I do want to tell you and Dorsey
how mucb I enjoyed being with you. I think that both of you
:are the sweetest things. I know, and it was with real regret
that I left. Please send me those handkerchiefs that I started
and anything else that you want me to do. Also I want that
picture that I started to bring-immediately. I hope you
realize that this is important''.. What ;picture is she ref erring to?
A. 1Vhat picture ls sbe referring to?
·Q. I am asking you, she wrote it to you!
A. "That was tbree years ag·o.
Q. It was dated June, 1928, what picture was she referring
to 1 do you know?
A. ,viiat picture was she referring to 1
Q. Yes.
A. A picture I hacl carried from home.
Q. Of whof
A. Of at least twelve people.
Q. She speaks of a picture in singular?
.A. It was a picture, but it had at least twelve pictures on it.
Q. Do you know who was on that picturef
A. You mean some of the people f
1
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Q.. Yes ..
A. Yes ..
Q. vVho f
Ar Annie Lee Johnston ..
Q. Name them the best you can, all of them that you remember?
A. Annie Lee Johnston, Edith Taylor, Mildred Utsey, Virginia Utsey, Wilbur ZeigforQ. Who was he?
A. A friend of mine that I had known in girlhood.
Q. Wbo elset
A. Emil Peurifoy.
Q. Anyone else¥
A. As well as I remember, I think that is all.
Q. You don't know of any other picture on there f
A. No.
Q. Do you know why she asked you to send that to her
immediately and asked you to realize it was important f
A. It was a picture of my friends. It was not of one person. It was not of one boy. I know you are trying to makeout it was.
Q. I am not trying to make it anything. Do you know why
she asked you to send it back immecliatelyf
A. No, it was a picture of my friends that I know. You
know how it it when you get married.
Q. Please look at that f
A. I have read it.
Q. You don't know wl1y she asked you to send the picture
immediately. She hoped you realized the importance of it °l
A. She asked me for it, but it was not of one
page 188 ~ boy as you are trying to make out.
page 187 ~

Mr. Eacho offers in evidence the letter of .Tune 19., 1928, ·
and same is received and marked "Dft's Exhibit 50".

Q. Please tell me if you received that letter and who from ·r
.A. From my youngest sister.
Q. Mildred 1
A. Yes, Mildred.
Q. Dated June 22, 19281
A. Yes.
Q. I am only going to read a part that ~fildred had to say :
"Let me thank Dorsey and you for the lovely time you gaYe
us. I have never enjoyed anything so, and Sis, Darling, always remember that you are just the luckiest girl in all tbe
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world to have such a home and such a man, be good to him
always and things, I am sure, will never go wrong.'' Your
sister wrote you that after her visit to you¥
A. The date there shows.
Mr. Eacho offers in evidence letter elated June 22, 1928,
and same is received and marked "Dft's Exhibit 51 ".
Q. You didn't convey to your sister on her visit any cruelty
on the part of Mr. Lindsey f
A. Wasn't that dated in June. We were not married until
the latter part of May.
Q. You didn't convey to her that you were not happy at
that time1
page 189 ~ A. I haven't told anyone at any time during my
whole married life until my mother came up there.
Q. Did your sister, Mildred, complain to you in any letters
to you of her home troubles f
· A. Of her home troubles?
Q. Of the trouh1Qs that they were lmving· at the home iu
Columbia?
·
A. You must think my memory is awfully g·ood, over three
years., every letter I received.
Q. You remember those pictures quite well and the names
on them, the picture that you brought back in 1928, you remember them very welH
A. I was not quite positive of all that were on there.
Q. See if you identify this letter, was that written to you
by your sister?
A. Yes.

Mr. Eacho offers in evidence the letter dated October, 1.928,
and same is received and marked "Dft 's Exhibit 52 ''.
Q. R.eading in part, '' Sister dear I hope you have forg·otten what it is to want money so bad it hurts, and not be
able to get a cent. It's as I spose it will be to the end of
time". In that letter your sister complaiws of the situation
at home?
A. She said that about it.
Q·. Do you recognize ·this handwriting, a letter addressed
to you?
.A.. Yes.
Q. ·wbose is it 1
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page 190

~

A. My father's.

Mr. Eacho offers in evidence letter elated August 5, 1929,
and same is received and marked "Dft's F.Jxhibit 53".

Q. Read: QDarling l\Iiming got in about 11 :30 last night,
thrilled thro and thro with her visit to vou. '' Do vou know
of an occasion on which any of your f~1mily visited you at
·your home in Richmond that they were not pleased with their
visit there and also conveyed that to you?
A. During our married life I tried to hide my feelings, what
I was going through. I never told them a word about it.
Q. And their comments to you after their visits to you were
always like this?
A. I always tried to, make things very pleasant for them.
Q. Did you ever have any correspondence with a waitress
at :M:r. Lindsey's restaurant 1
A. ·with whaH
Q. With a waitress at l\fr. Lindsey's restaurant on Sixth
Street¥
A. Yes.
Q. Did you ask her in this letter to her what l\fr. Lindsey
was doing, that you were jealous f
A. I have never seen a woman that was not jealous.
Q. Now., you didn't answer my question. Did you write the
gfrl thaU
A. How do I know what I wrote. How many years has it
been?
Q. It was dated May 13, 1930?
Mr. Winter: SI1e stated she didn't recall, and
page 191 ~ I submit if she is in doubt, she is entitled to have
it to refresh her memory.

Q. You remember corresponding with her?
A. I remember getting one or two letters from her.
Q. Did you ever get that letter from her?
A. Yes.
Q. What was her name?
A. I cannot tell you to save my life. Not unless I saw it
at the end of that. Is it Bernice?
· Q. She says in part, ''Honey, don't worry about Mr. Lindsey because he doesn't even look at any of the girls. Don't
tell him what I say but he doesn't even look at any girls."
That is in response to a letter you had sent her.
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A. How do you know it is in response to a letter I had sent
herf
Q. It says '' Dear Pudding, I received your sweet letter to·day and was very glad to hear from my pudding.'' It. was
in response to a letter you had written Y
A. Yes..
Q. Don't worry about Mr. Lindsey, because he doesn't even
look at any of the girls.. ''
A. I did receive that letter from her, but Bernice didn't
know because she wasn't arow1d :Mr. Lindsey all the time.
Q. But you had asked her in your letter to her about Mr.
Lindsey!
A. Did that say I asked her? I asked how Mr.. Lindsey was
:getting along. That doesn't ask about him and the girls.
'"\Vho are those letters addressed to Y

page 192

~

].\fr. Eacho offers in evidence the letter just
above referred to, dated l\fay 13, 1"930, and same
is received and marked "Dft's Exhibit 54"..

A. {Shows letters to witness) Those letters that I have been
:showing; you are addressed to you?
A. Wbat are they doing in your possession,
Q. I will take that up with you laterf
A. How do you know I received those letters 2
Q. You said you did?
A. I said it was my handwriting.
Q. dDo you recognize that letter 1
A. Yes..
Q. ·who is it from.?
A. A gir1 friend.
'Q. What is her namel
A. Annie Lee.
Q. vVho is it addressed to'
A. Sis.
Q. Who is Sis f
A.Me.
Q. You receivecl, didn't you f
A. I received it. ·
Q. You received this letter, you know the contents of this
letter?
A. I don't know what the contents of the letter are.
Q. Let me see if I can make you remember it. This is dated
August 21, 1929, reading in part: what Annie Lee, a girld
friend had to say: '' Do, Sis, write me please, don't wait for
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me to write. You know I am always thinking of
and wishing I could be with you and meet
your· adorable husband~ Mrs. Utsey told me how
wonderful he was to you?,
.
A. I have always tried to make people think he was g·ood to
me. I have never told them anything except that during· my
married life. Everyone believes he was good to me, but they
don't know the inside story.
Q. And you stood this intolerable burdensome life yoit two
years and four months and e.arriecl that around and never·
related it to anyone!
A. I told you the girl, Mrs. Cottrell, when he slapped me,
she knew it.
page 193

r you

Mr. Eacho offers in evidence the letter elated August 2,.
1929, and same is received and marked "Dft's Exl1ibit 55".

Q. Do you recognize that letter f
A. It is to my husband, Where is the envelope¥
Q. Here is the envelope.
A. If that is the envelope it came in it is.
Q. Who would you call Sweetheart in June, 1929?
A. My husband. •
Mr. Eacho offers in evidence the letter addressed to !fr.
H. D. Lindsey and dated .June 16, 1929, and same is received
and marked "Dft's Exhibit 56''

Q. I won't read but very little only to ,show some expression by you to your husband, ''I love you more for your
thoughtfulness". You say you love him for his thoughtfulnesst
A. May I see that, please?
Q. When you wrote that letter to your husband were yon
at that time in fear of boclilv harm from him?
A. I was always afraid of him.
Q. Will you please look at this and see if you identify that
as a letter, whose handwriting is that 1
A. My youngest sister's.
page 194 ~ Q. From your sister to you ·1
.A. Yes.
Q. I read what your sister has to ~ay in part: "Please tell
us all about your trip to Taboro.. Know you must have had
a wonderful time with everybody being· so nice to you. And
are you going up to New York for the fight? If you do I
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know you must be most thrilled to death. I am so glad, Annie,
that you do always Jrn.ve a good time".
A. vVhen was that letter written f
Q. I don't know.
.
A. That trip to Taboro, Mr. Lindsey was going and I begged
him to let me go with him. I begged and begged him to let
me go with him and he wouldn't do it. At the last moment
I went to the train with him and after much persuasion he
finally consented to let me go. I was down at the train and
didn't have anything ready with me or anything else. But
after much persuasion was th~ only wa) he would let me go.
Q. Did he tell you why he d1cln 't want you to go f
A. No, he never wanted to carry me anywhere. He thought
I oug·ht to stay at home all the time.
7

l\fr. Eacho offers in evide11ce the letter just referred to and
same is received and marked "Dft's Exhibit 57".
Q. Did your husband always provide for you the necessities
of life l
A. l\fr. Lindsey only once that I remember during my married life gave me money of hiR own accord. I always bad to
go and ask him like a cl1ild for a nickel.
page 195 ~
Q. Did he always furnish you with proper food
and proper clothing 1
A. I wouldn't say proper clothing because my people always furnished me with clothes.
Q. Over what period did they furnish them?
A. From the time I was married until I came home.
Q. How do you account for your mother\; letters to you
complaining about the poverty, and speaking about your
Daddy's condition-how do you ex.plain her sending you
money?
A. My mother, ever since I can remember, deprived 'herself
of things to g-et what she knew I wanted. She got me clothes
because I dicln 't have anything to wear.
Q. Can you name one g·arment that she sent you because
you wanted iU
A. Dresses she sent me.
Q. ,vho sent them?
A. My mother.
Q. On what occasion, on a birthday occasion 1
A. It didn't have to be an occasion for her to sent me anything.
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Q. I am trying to find out whether the occasion was a necessity?
A. No.
Q. She didn't send you any of them because you needed
them?
A. I said she sent them bec.ause I needed them. It didn't
have to be an occasion like a birthdav. She sent them to me
all during the year.
·
Q. Did you ever send her presents 7
.page 196 ~ . A. Yes, I sent her presents.
Q. Did you ever go to Caughman 's and buy
stuff and charge it to Mr. Lindsey and send it to your family?
A. I would not be positive about that.
Q. You wont deny it?
A. I won.t be positive about it.
Q. Do you remember this letter~ please tell me if you wrote
it, and if so, to whom?
A. Yes, sir.
Q. You wrote that to your husband?
A. Yes.
Q. In April, 1931, the 7th, this year, you wrote to your husband, "Dear Dorsey, the package came for the baby. The
things were nice and the Ii ttle ring looks darling on his finger.
He outgrew the other one long ago. I am having a picture
enlarged and tinted for myAelf, and if you want one like it,
I can have it made with mine. Hope you bad a successful
Easter.
Sincerely, C. M. Lindsey". ·what did you mean by signing
''C. M. Lindsey''?
A. What did I mean by signing "C. M. Lindsey"?
Q. Yes.
A. I wouldn't sign any other name than mine.
Q. You had never addressed him before as '' C. M. Lindsey" 7
A. I use my married name now. I go by the name of C. M.
Lindsey.
Q. He wrote you and put on the envelope Cecelia Lindsey?
A. ·where is it?
page 197 ~ Q. In fact, all the correspondence you had ad- ·
dressed here is that wav ¥
.A. After this divorce proceeding- started, where is it?
Q. He has got on here Cecelia Utsey Lindsey-your name
is Cecelia?
A. Yes.
Q. And you had written sig-ning you. name C. M. Lindsey?
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A. Isn't it my privileg-e to sign my name any way I please!
Q. Yes .Ma'am, it certainly is. Do you remember the day
;after you left Mr. Lindsey receiving a letter from him.?
A. Yes.
Q. You do remember it?
A. Yes.
Q. Will you look .at this and please tell me if this is a co.py
,of the letter that you received-look, and see if that is identi•cally the same I.etter that you received Y

Mr. Winter: We ohj'ect to the introduction of correspond1ence that is a copy of a letter. The original has not been
_produced .and notice to produce the orig'inal has n.ot been
given.

'Q. I -ask you again if you will identify this as language
written to you on October 2nd 7
A. Please prove that I g10t that letter.
Mr.. Winter: You can say whether or not you remember
:getting a letter containing that particular language, if you
:can identify the language. Say so if you can identify it.

A. I -can identify it as a letter..
Q. I ask you to read the letter and tell me
:page 198} whether that ls language he wrote you .on October 2nd?
A. I cannot tell you that that is the wording.
Mr. Winter: Unless you can identify "that .as beh~g- .a c.0_py,
,of course, it would not be competent.
Q. -That is a letter tliat he -wrote youj
A·. Yes.
·Q. Did he write that letter to you or wrlte you on October
·2nd, the day afte1· you left, October 1st f
A. The last of September, I think it was the last day of
September.
·
Q. (Reading from letter) ''It is conclusive that you are
'Completely m1der the influence and control of your family and
that I was merely secondary I am hurt that you yielded to
their wisbes and deliberately deserted me after everything
I have tried to do to make you happy. After careful planliing on your part, and evidently on the part of your family,,
:.and without listening to my pleas you make your decision.
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It has not only broken my heart but has made me lost faith
in everything and everybody. I abide by your decision. How
long it will be before I institute divorce proceedings, I do
not know, and I hope in the many years that lie before you
and our child, your· people will be able fo sup:pily the happiness
which you have shown I could not ghre. H. D. Lindsey" ..
.A. How did he sig·n his name t
Q. H. D. Lindsey.
.
A. How did I sign mine :f
Q. It was apparent in l\:fr. Lindsey's mind the day after
yon left him that your family had interf<3red with your happiness, was it not f
page 199 ~ A. Yon just read the letter. :May I comment
on it?
Mr. ·winter: "\Ve objeet to the question. The letter speaks
for itself.
Witness: (Looking at letter) He says .about being completely under the control of my family. ,vhen I left him it
was of my own accord. :My family had nothing whatsoever
to do with it, nothing.
Q. You left of vour own free will f

my

A. I left of
own free will .and accor~ and he says be
has done ev,erythl.i1g in his powe1r to make me happy.. I would
like to know in what way.
Mr. ·winter~ We {mter a further objection in that it is a
self serving declaration written by him after this case arose.
Mr. Eacho offers in evidence first, the letter dated April 7,
1931, addressed to 1\fr. H. D. Lindsey, and same is received
and marked '' Dft 's Exhihit 58' '..
Also offers in evidence the letter last above referred to
dated October 2, 1930, addressed to :M:rs. Lindsey,~ and same is
received subject to objectio11 and marked ''Dft's Exhibit 59".

Q. During the time that yonr mother and your younger
sister visited you in September, were you JJroperly provided
for, that is, as to the neoossities of Jife f
A. You mean hv tl1em 1
Q. Did you have proper food .at 11:lte time yon were sick.
Did Mr. Lindsey properly take -care of you during your eonvalescence, and during the time that your mother and sister
were there!
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A. After the child was born or before t
Q. After the child was born 1
A. After the child was born he would not even
give me money to buy shirts for the child. My mother had
to take' the money she had to go downtown and buy shirts for
him. He wouldn't even get a nurse in the house for me.
Q. Did he buy you proper food---clid he supply you and
your mother with proper food to eat while they were there¥
· A. Yes.
Q. Do you remember the time that you got a letter dated
October 2nd from Mr. Lindsey, do you remember receiving
that?
A. Yes.
Q. What did you do immediately upon receipt of that letter!
A. ·what did I do?
Q. Yes, Ma'amY
A. I didn't do anything.
Q. Did you call him over the telepl10ne Y
A. I didn't talk to Mr. Lindsey over the telephone.
Q. Did you call him over the phone upon receipt of that
letter of October 2nd¥
A. I didn't talk to l\Ir. Lindsey over the telephone.
Q. Who did you talk to 1
A. I don't know who I talked to. I don't remember calling
him right after I received that letter.
Q. You don't remember calling and talking to his uncle
John?
A. No, I don't.
Q. You don't remember any telephone conversation with
anyone, with his Uncle J olm?
page 201 ~ A. I don't remember talking with anyone.
Q. Did you get a connection?
A. Yes.
Q. ·who was it with?
A. A man that worked in his store.
Q. Did you tell him what you wanted Y
A. Did I tell him what I wanted?
Q. Yes¥
.
A. I asked where Mr. Lindsey was.
page 200

~

(Hearing thereupon adjourned, oi~ recessed for lunch until
3 :00 p. m., at which time the hearing was resumed as follows):
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Mrs. Lindsey resumes the stand for cross examination by
Mr. Eacho:
Q. Mrs. Lindsey, in your direct testimony you said that
Mr. Lindsey didn't even want you to have any friends for
fear you would have someone to go to when he mistreated
you., and when they came to your home he was hardly polite
to them. Who did you have in mind that visited you at any
time during your married life that you referred to there?
A. Mrs. R. B. Cottrell, for one.
Q. Who lese1
A. My people for one.
Q. ·what time were you referring to. "\Vas. it at all times
upon their visits to yolll' home or any particular instance?
A. During the last days before I left; well, when he posted
· the sign on the door, ''No relatives allowed".
page 202 ~
Q. Is that the only iime that you know of¥
A. I said ,vhen Mrs. Cottrell would come to the
house and her husband and child.
Q. Don't you know upon visits at your home by your mother
and sisters, don't you know that they never complained about
Mr. Lindsey being impolite to them?
A. My mother only made one visit to me in Richmond,
when my baby was born.
Q. How about your sisters, did they complain about Mr.
Lindsey being impolite to them?
A. Did they complain T Do you think they would complaint tQ me?
Q. I am asking you to tell me?
A. They wanted to save me that.
Q. How many days after you were married before you left
Mr. Lindsey and returned to Columbia T
A. I was married on Wednesday and I returned on Sunday, I think.
Q. The following Sunday?
A. Yes.
Q. For what reason?
A. I was disappointed.
Q. In what?
A. I was disappointed in him and in the conditions surrounding everything·.
Q. You were disappointed in him also, weren't you 1
A.· Yes, I was only 19 years old and I imagine as any young
girl would.
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Q. Did you write .a letter addressed to :Mr.
Donald Russell on the night before you left telling him that you had made an awful mistake, that Mr. Lind:sey was wonderful to you and that you were fickle and didn't
Jmow what it was all about. Did you do that?
.A. I don't remember the conteiits of the letter.
Q. You did write such a letter?
A. I said I don't remember the contents of the letter.
Q. You did write the letter I ·
A. I wrote a letter.
Q. And addressed it to Mr. Donald Russell, didn't you 1
A. Yes.
Q. If I show you that letter would you recognize it, would
you not?
A. If you showed it to me.
Q. ·wm you please look at that and see if that is a letter
you wrote on that date!
A. When was that letter sent. There isn't any date on it.
Q. I ask you if that is the letter that you wrote, that you
ref erred to¥
A. I told you I don't remember the exact contents of the
letter.
Q. That is the letter., isn't it 7
A. I wouldn't be sure that is the exact letter.
Q. Look and see if you can tell me~ Let me show you the
signature.
. A. I see my signature.
Q.. That is your signature Y
A. Ye·s, that is my signature. As I told you, I
page '204 } wrote ·a letter to Donald, but I was young w·hen
I was married and I went un there a:nd I was
quite disappointed in wbat I futmd there and the way people
talked to ·me about him.
Q. Did you write all your feellngs at that time,
A. I told you I was afraid and I was disappointed in everytl1ing· from w1mt I knew when I was down here.
Q. (Reading) ''Dear Don, I know ·how well you can keep
a secret, and that's why I am writing to tell you something,
the only person for about a week's time. Dorsey woke me
about one o'clock last night to ask me if I loved him, I woulcln 't
answer him, so he got mad, started dressing and said he was
going to the hotel until I decided to treat him better. I have
been awful to him, but I couldn't help it, so we talked on and
on and fina.Uy, it was said some way that I didn't love him, so
I w.as perfectly frank with him thereafter.. I told him it was
·page 203}
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SO'. He still loves me· with all his heart. I know he does·. I
told. him it would be best for me to leave tomorrow,. but he said
that he couldn't stand it and would take his life, but Dorsey's.
not that kind, so of course I didn't believe jim. He told meif I had any mercy in me to stay until Aeptember, when I had
planned to go him, then he got it down to two weeks, but I
pulled it to next Sunday if not before, I don't want this to go
any further then from this paper to your mind. Please keep,
it a secret and I want vou to meet me on the 12 o'clock train
Seaboard next Sunday unless I let you know differently.
"We've come to a complete understanding. I'm to g·et the·
divorce and want you to get it for me, both of us.
page 205 ~ were very nice about it. He says he's willing to
lose me to make me happy. My two days have
been torture, here by myself practically all of the time. I've
round out I don't love him-told him too, and he seems to
understand'. We've planned now to have one more week before I leave him. He's really going to give me a good time,.
carry me to shows and everywhere--in other words, he's going to make it a week of bliss for me. He's even going to
carry me to catch my train. What a wonderful feeling to
know that I'm to be free again. I truly hope I'll never take
a step like this again, I've gotten my fill of marriage. It
was the worse thing I've ever done.
''He's asked me if he can write me·, and says he even cares
enough to make another visit to Columbia to try to woo me
agains, says he will try to make .a better job of it. But I'm
afraid I '11 never be able to love him altho I'm sorry, but it
seems as if I'm not the kind that will love for long·, too fickle
I know. Don, please don't tell one living soul about this, not
even Big until I p;o home. I just wanted you to know and find
out about the divorce and in which State is best. Don, please
write just as soon as this letter reaehes you. Write what you
think about it all, which is entirely my fault. Lov, Sis". Did
you write that letter to Mr. Donald RusselH
A. That letter was never mailed.
Q. Did you address it to 1\Ir. Donald Russell
A. I said that letter was never mailed.
Q. I asked did you address it to l\:fr. Donald Russell?
A. It was written to :Mr. Donald Russell. As I
page 206 ~ said there were two days of torture, there by myself practically all the time and from what people
told rue, bis people and his mother, I was a young girls, and
as I told you I was afraid as any girl would be.
w

0
/
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Mr. Eacho offers in evidenee the letter a hove read into evidence and same is marked '' Df_t 's Exhibit 60' '.
Q. You did go home the following day didn't you 1
A. I went home Sunday, after I got there and found out
that I loved him I came back.
Q. You asked him to talte you back Y
A. Yes, sir.
Q. What did he say 1 .
A. I don't know exactly.
Q. He said he was willing, didn't he, isn't that true?
A. He told me later. Mv sister went back with me and he
told me if he had known she had_come that he would not have
met me or he wouldn't have come down to the train, but when
I first got there, as I have told you, he placed the picture
of this girl, one of his old sweethearts, on the dresser, and
had this girl bringing him home, what was I to do, how did
I know. I couldn't believe he did love me after all that.
Q. Did you receive this letter and if so, from whom 1
A. From my older sister.
Q. This is dated July, 1928, that was sent to you by your
sister?
A. Yes, sir.
Q. Had you told your sister when yon left Mr.
page 207 ~ Lindsey the first time about why you had left him
and that you were sorry and would go back to
him. You told her about your tempers__.:do you remember
telling your sister that?
A. I don't remember the exact words I told her., no.
Q. I will read you in°}:)art whaJ your siste1: said to you, ''I
hope darling when yon see how the people here love you that
you will try to always be sweet and kind to everybody with
no exceptions and you must realize that unless you ai·~ always sweet (underscored) that you cannot cultivate a lovable
disposition. That means no sulking. Ever·-and it mean~
being just as dear as you possible can be always. Each time
tlrnt you do something· unkind or something that's not sweet
it's twice as hard to p;et back in the lovable pathway. Think
about this not once but all the time, and remember what you
promised.''
A. Before I was married I was noted for my good disposition.
Q. '\Vha t did you promise your sister?
A. '\Vhat was that date t
Q. In July, 19281 You were married in May, 1928?
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A. May, 1928.
Q. And you left Mr. Linds~y in l\tlayY
A. In June.
Q. How long had you been back to Richmond before this
letter came, this was dated ,July, 1928?
A. It must have been a month and a half.
Q. ··what had you promised yout sister, that you would do
better and behave vourself?
p:ige 208 ~ A. I haven't the ;ligµtest idea what that promise is.
'
Q. You don't know what she was referring to?
A. No, but I do know that I was noted for my good disposition and living with him was enough to ruin an angelic
disposition.
.
Q. Going· on, it says, "Also no Martha, and please dear,
have your amusements in the afternoon and see how sweet
and restful you can be when Dorsey comes home., you promised. What about that picture''?
A. After we were married everv time we went out I had to
ask :M:r. Lindsey to carry me out: It seemed he didn't ever
want to carry me, just wanted to stay home. If I ever went
to a picture in the afternoon I was afraid to tell him that
I had gone he always raiRed such a fuss about it if I had gone
out.
Q. Why did you go back to him after you deserted him, if
he was such a mean fell ow f
A. The first time I came back because I found out I loved
him. That didn't keep me from being afraid of him.
Q. You found out you loved him. ·were you satisfied that
he loved you Y
.
;;:.
A. I don't think I was ever quite satisfied about it by his
conduct with other people, other women.
Q. While you were visiting in Columbia and Tarboro, he
had auite a correspondence with you, didn't heY
A. How is that?
Q. While you were visiting your people in Columbia and
Tarboro he corresponded with you daily, didn't heY
A. I don't remember that it was dailv.
·
page 209 ~ Q. But he did at intervals?
A. He wrote to me, once in a while.
Q. And his language to you and his salutation was most
respectful and lovable, wasn't itt
A. It appeared to be.
Mr. Eacho offers in evidence the letter dated July, 1928,
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:from Mrs. Lindsey's sister., and same is received :and mark.ed
"' Dft 's Exltlbit 61' '..
Q. l\fr.. Lindsey wrote you numerous 1-etters in which he
;said he loved you all through all of them?
A. Th:at doesn't make it so. I Jiappen to lmow. He can't
love me when a short while· after he was married he told me
:about Irene Oakley, more than that he still had a funny feeling when she was around him, that she had a peculiar effect
,on him when she w.as -around. In my opinion he stiU loved
her even after we married. He had been going with her up
to the time he had married me and had been seeing her after
we had married.
Q. Who wer.e you going with up to the time yon got married?
A. No ona
Q. Did your husband ever warn you about going with Rose
·Cottrell4/
A. Sbe was the only decent friend I had in Richmond.. He
never saw that I hal any friends or anything elsa His -sisters were not hardly decent to me.
Q. Did he ever warn you about going with Rose CottrelU
A. 'She was the only true friend I had. He had no r.eason
to warn me.
})age 210 } Q. Did he ever warn you about going with
Rose Cottrell ?
A. Ever warn me?
Q. Yes.
A. Because be thougbt I would have somebody to gG to
when he 'treated me mean..
Q. Did he warn you?
A. Yes.
·Q. ·He told you lie didn't tblnk slr~ was a fit girl ror you to
:asS'ociate witb f
A.. Is Dorsey Lindsey -a fit person to know when a girl is fit
to go with me.
Q. You are not answering my question?
A. Rose Cottrell is a finer person than any of· Dorsey)s
}Jeople or Dorsey himself. She stands lots higher.
Q. You say again that during your wbole married life you
'Complained to no one with no exception about Mr. Lindsey's
cruelty towards you· during that time?
A. Repeat your question T
Q. I say during your whole married life you complained to
no ·one about Mr. Linds~y 's cruelty 2
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A. I don't say that.
Q. Is there any exception t
A. I told you Rose Cottrell.
Q. So you did complain to her and she is the only one f
A. The only one., when I went there and she saw my lip
where he had knocked the blood out of me. She had been
my only true friend up there on aceount of his
page 211 } conduct and that is the only reason she stuck by
me, because she overlooked the way he acted.
Q. You didn't convey your feelings to your mother and
either of· your sisters 1
A. I have told you before that people knew nothing about
his treatment towards me.
Q. On the contrary you did write them and tell them he
was lovable to vou?
A. Trying to hide the inside story, not wanting them to
know I was unhappy.
Q. Why was it necessary to hide it in the affirmative when
you had not told them anything; why ~vas it necessary to hide
it by making an affirmative statement that he was lovable to
you when you had not told them he was not?
A. I would rather them think he was good to me.
Q. So all those things you wrote to those people were untrue?
A. Yes.
Q. Have you ever heard of anyone complain about the
treatment of Mr. Lindsey towards you during your married
life?
A. Have I ever heard f
·Q. Have any of them complained to you about the treatment he showed you?
A. His people. Mrs. Lindsey told me she knew what I .was
going through because she l1ad to tolerate the whole thing
during her married life.
Q. She is the only one 1
page 212 ~ A. Kitty Bell, Mrs. Dickson, rather.
Q. Who is Kitty Bell 1
A. His sister.
Q. Anyone else?
.A. Dick Dickson, his brother-in-law.
Q. ,Vho else?
A. That is all of his peop]e, Some of my people in Richmond, my uncle in Richmond told me be knew something
about Dorsey Lindsey and Mr. Lindsey.
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Q. You have been ever since you were a little child, subject
to a very ill temper 1
A. What is that¥
Q. Ever since you were a little girl you have been subject
to ill tempers 1
A. You can ask anyone that knew me and they will tell you
that I had one of the sweetest dispositions of any firl clown
there. I haven't now. I have an ill disposition.
Q. You are easily excitable Y
A. Not necessarily.
Q. Is there anything the matter with your nerves f
A. I had a nervous breakdown one time.
.
Q. When, the day before you were married? or the day
before!
.
A. It was around a year and a half before I was married.
Q. You had a nervous breakdown the day before you were
married!
·
A. You must know more about it than I do. I don't recall
that.
Q. You recall that your mother told you in letters to you
'' please take care of those nerves'', you recall those, don't
you?
page 213 ~ A. Yes, I had not. quite recovered and she told
him to please take care of me. You don't expect
anybody to recover from a breakdown in a short length of
time, do you Y
:Mr. Eacho offers in evidence the letters from Mr. Lindsey
to Mrs. Lindsey, and same are received in evidence subject
to the same general objection made by Mr. Winter as to all
the letters in the case., and same are received and marked
''Dft's Exhi~its 62 to 77", inclusive.
,vitness: May I comment on these letters, please. It is
a shame that Mr. Lindsey did not put some of this into action
instead of on paper all the time.

Q. You left Mr. Lindsey on Octc,ber 1st, the last time t
A. Yes.
Q. And you returned to Richmond on November lltlJ,
that right?
A. Yes.
Q. Then you left again on December 20th, is that right?.
A. It was around that date, I wouldn't be positive.

1~
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Q. On November 12th, on the day afte1· you returned you
went to Mr. Kirsch 's office?
.A. Yes.
Q. "\Vhat was the purpose of your going to Mr. Kirsch's
office?
A. Mr. Lindsey called me or I called Mr. Lindsey, I think
it was. I went to Richmond for the pm·pose of trying to
patch things up and go back with him for the sake of our
child and he didn't meet me. I called his place to see if I
couldn't talk to him and I couldn't get him and the only
thing for me to do was to go to Rose's house and I went there
and stayed there and I called his place again that
page 214 ~ afternoon and he called later and told me to meet
him at Mr. Kirsch 's office the next morning.
Q. Did you do it f
A. Yes, I went.
Q. What was the conversation between you and Mr. Lindsey when you were at Mr. Kirsch 's office f
A. I cannot give you the exact words, but he had a package
with him of my mother's letters tl1at he had been rummaging
around the house in my property since I had been gone. He
had no rig·ht to do that. He liadn't any right whatsoever.
They didn't belong· to him. They were addressed to me.
Q. You left all of those letters at his home. You had left
them at the home hadn't you?
A. Yes. I wasn't in any condition to go around burning all
of that stuff. I hadn't been up hardly a week.
Q. Have ) ou ever requested Mr. Lindsey at any time to
give you those letters, to save them for you, or to send them
to you, or anything of that nature1
A. That was the first time I had seen the letters.
Q. Have you ever requested him to give you any of those
letters that you have seen today~ or any that you know of did
vou ask him to retain them for vou t
.. A. At Mr. Kirsch 's office I told him he had no right what.
soever to those letters.
Q. Diel you ask him to keep them for you and return them
to you?
A. I asked him to give them to me.
page 215 ~ Q. '1"\That did be say!
A. He said, no he wasn't g·oing· to do it, in a
very rude manner.
Q. He said that in front of Mr. Kirsch 1
A. No, sir.
1
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Q. vVho did he say it in front oU
A. Of me.
Q. You were the only one that heard that. Did you make a
promise while in Mr. Kirsch's office that if Mr. Lindsey would
take you back that the family would leave you alone and you
·would see to it f
A. ·when I went to Richmond, I went back to Mr. Lindsey
for the sake of the child and I went back to try to make things
up and when I left my home in Columbia, left my people,
· they told me that I had to choose between: the two if I stayed.
lVIy mother said that she would not write me any more, that
she would rather I would be happy and go back to him than
to stay .there, so I went back to him and I talked to him in Mr.
Kirsch's office and I did everything· I could to make up. It
,didn't seem to make any difference to him. He said he had
_grown cold.
Q. He told you you did not ring true, or you had deserted
him before and he didn't know whether to believe you or not,
<lidn't he7
A. I think he can depend on my word lots better than I can
·depend on his.
Q. Didn't be tell you that?
A. I went back to Richmond and went to Mr.. Kirsch's office and finallv made au agreement that Dorsey was to come
for me at Mrs. Cottrell's house and carrv me back and instead of that he called me up and said things were
page 216 } not convenient for him to carry me and he slammed
the receiver up in my face. Wlmt was I to believe except that it clicln 't make any difference. He didu 't
make any attempt of anything to see the child.
Q. He told you he would take you back1
A. U11der so. many conditions.
Q. ,Vbat ·were tlmse conditions f
A. 'That mv friends were not -allowed to come tbere ancl I
WU'S not allowed to g·o out except with his permission. I
wasn't even to go downtown, I wasn't to do anything with ..
-out his permission. In other words, I was to walk the chalk
line. I was to stay away from the store, I was not to see him
down there. In other ,;ords., I was to be a pupil in school at
bis command.
Q. Most of all it was tba_t your family would not interfere
with vour relations with him¥
A. i just told you a moment ago I chose him instead of my ,
people. I would rather go back and live with him, giving up
:all my people. That is wluat I left, with my mother telling me
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she would not write me if I went baek under those. conditions·""
Those were the conditions I went back under~ I g·ave upi
everybody for him, -everybody in the world that meant anything to me, a:nd what did I get for it..
Q. Wha:t· did you do after you left Mr. Kirsch 's office?
A. I went to my friend's house, Mrs .. Cottrell's..
Q. How long did you stay there?
.A. I stayed tl1ere that afternoon.
Q. Stayed where¥
page 217 ~ A. I stayed there until I went to my uncle's:
home. I have forgotten how long I stayed there,.
two weeks or ten days.
Q. What I am trying· to find out is where you were from
the tim~ yon left :Mr. Kirsch's offiee until you returned to
Columbia?
A. I stayed, as I said, at Mrs. Cottrell 's about ten days.
Q. What is your unclets namef
A. John T. McKenna.
Q. And yon stayed there until you left and came to Columbia?
A. Until I left there in December.
Q. Did you know l\fr. Lovenstein while you were in Richmond during· this period Y
A. I only knew Mr. Lovenstein after I employed him. That
is the first time I· knew him.
Q. How did you know there was such a person in Richtnond?
A. How did I know that t
Q. Yes?
.A. I found it out.
Q. From whom 1
A. From friends.
Q. Who from, Rose Cottrell?
A. Why?
Q. I am asking you who told you about him, did Rose Cottrell advise you to go to Mr. Lovenstein to g·et a divorce, or
did your uncle tell you to get him?
A. She didn't advise me anytlling. I did it of my own
accord.
Q. You sought out Mr. Lovenstein of your own accord f
A. I didn't sav that. I told her I wanted a
page 218 ~ lawyer and she su~;gested him. She didn't advise me anything· about getting a divorce. I did
that of my own free will and accord. No one had anything·
to do with that except myself.
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Q. Then you went to Mr. Lovenstein's office and swore to
a bill of complaint t
A. Yes.
Q. What day was that-how long was that before you came
back to Columbia¥
A. I got there on the 11th, I forget the exact date.
·
Q. Was it a week before you left and came. back to,your
family?
A. No, it was longer than that.
Q. What did you do from the time that you swore to this
bill of complaint., where did you go while you were in Richmond!
·
A. I told you that I stayed with my friends.
Q. Did you ever visit Mr. Dorsey Lindsey, your husband,
after you had sworn to this bill of complaint¥
A. Yes, merely for the purpose of not giving up hope that
there might be some chance of him coming to his senses.
Q. And you went to his home 011 several occasions, didn't
you?
A. Yes.
Q. And you were accompanied by who?
A. No one.
·
Q. How long did you ·stay with him at any time 1
A. I didn't count the minutes.
Q. "\Voulcl you say an hour or two hours?
page 219 ~ A. I cannot give the minutes, because I don't
know.
Q. Would you say it was one hour?
A. Yes.
Q. Would you say it was one or six hours 1
A. Nearer one.
Q. Weren't you afraid of his cruelty towards you at that
time, after he had been served with a copy of the complaint,
served by you accused him of all those things, and you go to
his home after that, weren't you afraid of him¥
A. I told you I thought I still loved him.
Q. Did you love him at the time you went back f
A. I still loved Dorsey.
Q. YOU wrote him a note the day that you left, didn't you Y
· A. I wrote him a note the day I left where f
Q. And gave it to the colored girl?
A. Yes.
Q. The note said this, didn't it, '' Remember I love you best
and will be waiting for the letter that means everything,
Yours Toots''. You wrote that didn't you?
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A. Yes.
Q. What letter were you expecting- that meant everything1
A. A letter from him.
Q. Stating what?
A. I don't know.
Q. And yon had not agreed to dismiss Rose Cottrell
from your acquaintance~ or your family from interfering
with your affairs, so you had not promised to do
page 220 ~ any of those things, yet you wanted Mr. Lindsey
to take you back after you had deserted him before?
A. Explain yourself, please?
Q. You were waiting for a letter from him that meant
everything to you, namely, to take you back. That is true,
isn't it, and you expected Mr. Lindsey to take you back after
you refused in Mr. Kirsch 's office to give up Rose Cottrell
and to keep your family in Columbia out of your family affairs in Richmond, you refused to do any of those things yet
you wanted Mr. Lindsey to take you back and you had already deserted him once after being married to him three
days and he told you you didn't ring true, he didn't know
whether to trust you again or not, you had deceived him so
much?
·
A. He knew better than that. I have been pretty true to
him. He knew what he said was an untruth.
Q. Do you still love him today?
A. Do I still love him today?
Q. Yes?
A. Has that anything to do with this case.
Q. If that is your answer, if it suits you, it suits me Y
A. Indeed I don't. That is my answer.
Q. Will you please tell me what has changed you from your
love of December 20th the day that you said you loved him.,
the day you left f
A. My love of when f
Q. You left on December 12th, saying you loved him with
all yom~ heart f
page 221 ~ A. vVhen did I say thaU
. Q. The last time you left to come to Columbia.
A. I think you have the dates mixed.
·
Q. Was that October 1st?
A. Yes.
Q. And you changed from October first, to this time!
A. Didn't I tell you one time before that you can love a man
with your whole heart, love him with every .fiber in your
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ibeing· and he can treat you so mean and treat you and treat
you until it is killed :entirely.. ·That is the w.ay I loved him
.at first.
Q. It is all killed now?
A. It is killed. There is no spark whatsoever there..
Q. There is no hope at this time of your returning to .Mr..
Lindsey., even though he desires it?
.A. What are you trying to do Y
Q. I .am .asking you the question, that is .alU
A.. There is no chance of my going back to him. I find that
I am quite happy now, happier than I have been in a long
long time..
Q. And even though Mr. Lindsey would take you back!
A. I know Mr. Lindsey better than that.
Q. ·wait until I get through my question?
A. I am answering your question.
Q. Even though Mr. Lindsey would take you hack, you
would be unwilling to go back Y
.
A. I told you there is no love whatsoever left in my heart.
Q. You would be unwilling to g·o back to him 1
page 222 }- A. Do I want to go back and live with a man. in.
Hell?
Q. That is what I am a-sklng you-would you want to do
thaU
A. No, in other words, I would simply be afraid to go back..
Mr. Eacho : Let the record show that after a lapse of
:about three minutes t1U:! witness replied to the last part ;of
the a,nswer..
Q. Mrs.. Lindsey, what are you doing for a support of yourself today?
A. ·when I first came back to Columbia I tried to get a
positron nnd worked for awhile, but not having any business
cexperience or anytbing like that, it is quite hard for a girl to
find ·anything to do. I have never had to work in my lire,
until I bad -worked for him. I bad b~n living with my
people.
·Q. What are you doing today?
A. What am I doing today?
·Q. Yesf
A. I told you I am living with my people and the small
rcbeck he s·ends in every week, or rather he is suppo·sed to
'Send in every week. I never saw a;nyth:i:ng like · the way he
sends it.
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Q. Have you been employed since you have been in Columbia up to the present time Y
A. I told you I had been employed for awhile.
Q. ·where?
A. Mr. Mr. Frank Bailey, real estate people ..
Q. How long were you employed there¥
A. I don't remember the exact length of time.
Q. Was it one day, one week or one month 1
page 223 ~ .A. It was over a month, I think, but I am not
positive.
Q. You left there didn't you Y
A. Yes.
Q. How much were you making a month f
A. $12.50.
Q. A month?

A. No, a week.
Q. Where else have you worked since you came to Columbia last Y
A. Nowhere.
Q. Since you have been here the last time where else have
vou worked?
.. A. I said nowhere.
Q. You are living at home with your mother f
.A. My mother and father.
Q. Who assist you in the support and care of the infant
child?
.A. I have a nurse.
Q. How much do you pay the nurse Y
A. $3.00.
Q. $3.00 a week?

A. Yes.
Q. ·what are the duties of the nurse 1
A. Taking care of the child.
Q. Does she have any other duties or chores to do around
the house other than taking care of the child f
A. She keeps the child's clothes clean and takes care of ·:
the child.
Q. How long does sl1e stay there f
page 224 ~ A. She comes in the morning and stays until
five or six in the afternoon.
Q. You are at liberty from moming until nig·ht to do as
you please, aren't you, if you see fit 1
A. No, of course, I am not. Do you think I am going to
turn my child over to her all the time T
·
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Q. Does l\Ir. or Mrs. Utsey charge you any board for your
staying with them t
A. I am their daughter.
Q. Do they charge you with any board at all for staying
there?
A. I told you they take care of me just as they did before.
Q. And they don't charge you anything?
A. No.
Q. And they don't charge you anything for the board of
the infant, do they?
A. No.
Q. How much does it take to take care of an infant child
for a week?
A. That depends.
Q. You have had it to do for a good while now; how much
does it cost vou to take care of this infant child¥
A. Are y~u trying to get Mr. Lindsey out of paying that
small amount he has been paying? He hasn't paid it lately.
Q. He has not testified. You don't know what it costs to
take care of the child?
A. Different prices.
ould you say it cost one dollar?
page 225 ~ Q.
A. It costs more than that.
Q. Two dollars f
A. To buy gToceries and things he eats, malt for his milk,
and clothes and everyt]1ing that it takes for a child.
Q. How old is the child?
A. Ten months old the first of next month.
Q. w·hat is the name of the child f
A. Harold Ca.rt Lindsey.
Q. Who is he named for?
A. Some old family name in my family. I had him cl1risteued the other dav and that is his name.
Q. What is youi· health at this time, Mrs. Lindsey. Are
you in good physical condition?
A. Am I.in good physical condition 1
Q. Yes, are you in good physical condition todayt
A. Enough to drag about.
Q. Have you had occasion to have to g·o to a doctor for any
illness since vou have been here¥
A. While i was at Richmond I went to the doctor and I
suppose I would go back to him. I 11ave had to go, but I
haven't been.

,v
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RE-DIRECT EX.A.MINATION.
Questions by :Mr. Winter:
Q. On that question about the cost of your living., state
whether or not you buy a portion of the groceries, you are
supposed to supply a portion of the g1 oceries, do
page 226 ~ you buy extra groceries?
A. Groceries around the house f
Q. In other words, do you live there gratis or do vou chip
in with them and buy some things?
..
A. I don't want to be a parasite entirely. Certainly I help.
Q. And the baby's support, you say YOll take care of it in1d
buy what it eats?
'
·
A. Yes.
Q. State whether or not it has been necessary to take the
baby to a doctor?
.A. I have had to carry the baby to a doctor quite often.
Q. Now, about those alimony payments, I believe you said
they had not been regularly made, tell us about the irregularity of them Y
A. ·wen, for the last three weeks no checks have come at
all and he missed the week of Mav 14th entirely and the Court
has had to get behind him two or ..three times to make him pay
the money.
Q. Before this time he has been behind f
A. They have bad to ti;et bah ind him before this.
Q. You have had to have your lawyers w1,ite and try to
get the money 1
A. Yes, to make him pay.
Q. Now, Mrs. Lindsey, this may be just a littlo emba.rrass,
ing, but are your parents, if you didn't have any help, really
in position to support you and your baby?
A. No, they are not.
page 227 ~ Q. And on account of not having experience
you are not able to get employment?
A. No.
Q. Why did you leave the position that you bad f
A. Because I didn't have any experience and could not do
the work,
Q. You were not qualified to do the work?
A. No.
Q. About this letter that was written to Donald that has
been put in evidence, I believe you testified it had nevei· baen
mailed. Vitbat happened to that letted
A. It was destroyed.
1
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:Q, )Vho dastroy~d it 1
A. I destroyed it, baruiu$e I tho1igbt about it ana knew that
l wasn't thinking wlw.t I was doing when I wrote the l.~tter.
Q. You thought about it and d~cided not to m..m.l it1 aµQ
what did you do with it?
A. I de&trQyed it, l torQ.. i. t
Q. Wlmt did you do with it
A. I don't remember. It must have bee-ii placf:}d ijOJD.e Wijy
that he g·ot hold of it.
·
Q. Having thought about it, you vohmtadly d~stroyed jt Y
A. I volmitarily destroyed it.
Q. Now, tell us again about thi~ agrae,ma;nt in Mrl' J{irsch 's
t0ffice. Did I under~tand you to ~ay that you raach~d sonie
.sort of tentative ag-reement and h(:} wa,~ to (!ome for yo-p?

llf·

A. Yes.
Q. Wb,it ha,pperi~d tbim, where were you supposed to ggf
A. I went back to Mrs. Cottrell 's house.
Q. Was tha.t the p!fuw l1e wati to CQm~ for yo1i?
.A., That waa tlrn place h«l wits to coTiw for mo a11d ~ hP"Q.r
,or two later than the time h~ was supposed to be th~re, he·
called me and told me that he could not get there, thftt he
.could not come and slaJPmed the rQG(;}iver up in my face. ·
Q. Did he make any explanation about why he could not

page 228}

:CQJ)J.8'

.A. No e~planntio11 whatsoever..
Q. Th<m after mnlting aJJ. agreement before his lawyer, as
,soon as you got baf!k to YOllF pla.c~f he ::ibdicated lii1:1 ttg;ree:mantT

A. Yes, sir.
Q, 'Thosa visits tbat h~ is talking about to Mr. Lindsey's
home, his lrouse, bad this complaint b~~ll actu11lly s~rved.' flt
that time, or do yo'Q. know1
A. H bad been served and I went back not quite givi11g i:J.p
bop·e that t11ere might ba sQme reconciliation,
Q. Had he ever made any e:ffort to treat yol.l rightly?
A. He made no effort whatsoover to treat me better, only
that I had to follow a list of rules like a child.
Q. Re told you that you were to follow a li&t of rules that
you named, and on that condition he would take you back?
A. Yes, only on those conditions would he take me back.
Q. And af t~r agra@ing pn those collditions he called tip .and
said he cotilcln 't come ~nd hung llp tb.e receiver?
page 229 r A. Yes, I would have been willing to hav~ glve11up everything for him.
·
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Q~ How do you feel after this time has passed, after all tha1:
treatment and in consideration of tl1e treatment that you had
had before, how do you feel towards him T Would you feel
safe in going· back to him 1
A.. No, I would not. I would not attempt it now ..
Q. Now perfectly solemnly from the· circumstances, do you
actually feel that you would be safe to be with him after all
this has happened Y
A.. No.
.
Q. Do you have any idea that he would lmrt you or do you
any bodily violence?
A. I would not trust myself with him.
Q. Now, in that convei=sation in Mr. Kirsch 's office., I understood you to say that you had told him you had given up
or would give up your people?
A. I told him I had given up every body for him.
Q. So you complied with his request¥
A. Yes.
Q. I ask you another question. There was some question
about Mr. Lindsey providing for your mother and sister while
they were in Richmond. Did he provide a place for them to
stay¥
A. Wher1 I had come home from, th~ hospital?
Q. Yes?
A. ,\Then I came home from the hospital he did
page 230 ~ give them something to eat, as far as that goes,
but it never once entered his mind to think where
they wete going to sleep or stay. My mother had to look
after all than and even borrowed cots from her brother for
them to have a place to stay at night.
Q. Did I understand that_ there were four weeks of your
alimony payments past due 1
A. Four weeks past due. I have had to borrow monev to
keep myseli going.
~
Q. Have you any other source than that to provide clothing for yourself f
A. No, I have bad to borrow money to keep myse,f going
and the child.
Q. Ha~e you any property or separate income at all of your
cwn?
A. None whatsoever.
Q. Is there any statement that I have overlooked asking·
you. about the case that you would like to make, do you think
of anything else f
·
A. No, sir.
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was called as a witness for the plaintiff, and was duly cautioned and sworn to tell the truth, the whole truth and nothing but the truth, and testified as follows:
DIRECT EXAMINATION.
Questions by l\fr. ·winter:
Q. Mrs. Russell, you are the wife of Mr. Donald Russell¥
A. Yes, sir.
page 231 ~ Q. You are a sister, I believe., of Mrs. Lindsey 7
A. Yes.
Q. The complainant in this action f
A. Yes.
Q. Mrs. Russell, I want to ask you of your own knowledge.
to just tell us what, if anything, you know about the unpleasant relationship between Mr. and Mrs. Lindsey, beginning at the beginning of anything that you know about any
unpleasant situation between them t
A. I went back to Richmond with her and he was not at
the train.
Q. When was that?
A. That was just a week after she married. I don't recall
the date.
Q. "\Vhen she came home that time how long did she stay in
Columbia l
A. I cannot tell you the number of days. I don't know.
You probably have that.
Q. Do you know what message was sent to Mr. Lindsey
when you all were going· back, or dicl y~u send that messa~e?
A. I didn't send it.
Q. You don't know about a message that was sent him-

Mr. Eacho: I object as leading.
Q. State whether or not you know of any message or the
contents of it that was sent during the time she was there 1
A. My mother sent a message to him telling him she was
returning.
Q. Then you went hack with her 1
A. I went back with her.
Q. Do you know whether the message was sent to him?
A. Direct to him~ a direct message to him.
page 232 ~ Q. Giving him notice that sl1c was coming-?
A. Giving llim notice and he was at the train.
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but he · was peeping from behind a weighing machine and
when we got off the train and someone advanced to meet us
he just waited until we came to him.
Q. And then what happened?
A. We got in the car and went to the house, the apartment
he had rented and we went in and sat down. Would you like
for me to tell you about it f
Q. YesY
A. In the bedroom there was a bed, an iron bed, that I
would hate to describe the bed clothes on it, and a dresser,
everything was in the utmost disorder., and I don't know how
to tell you about the furniture in the living room. There was
a table and maybe one or two chairs. That is all, absolutely
all. That is what he had taken her to when she had married
him and had gone to Richmond.
Q. What was done then Y
A. We sat down and talked and I told him that I was up
there to see what could be done about such things as that and
he asked me to go and help to ·get some furniture and put in
the place.
Q. Did you do so Y
A. I went and got the furniture. Also the place was disgracefully dirty, you have no idea. We cleaned it up. vVe
had no assistance, and no offer made for us to get anybody to
help. We cleaned it up and we had to do it alone.
Q. Did he assist with iU
A. No, some money was given us to buy necespage 233 ~ sary supplies, linen, silver, food, furniture to furnish the house. It had to be stretched quite a bit
to cover the needs. I stayed up there and I cooked and I
straightened the house up. Until the furniture came, I didn't
stay a.t the house with them, I stayed at an uncle's of mine 1
except perhaps one nigl1t after the furniture had come I
stayed on a couch in the living room.
Q. How long did you stay in Richmond Y
A. I don't know the number of days, perhaps a week.
Q. Then you returned to Columbia?
A. I returned to Columbia.
Q. When did you next know anything., if at all, of either
trouble or differences between them?
A. After the baby was born, after my youngest sister had
gone to Richmond on her way from New York where she had
been, and she had stopped by Richmond, and after my mother
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bad gone there we found out about the difficulties. We had
known nothing about them, and I went to Richm.ondQ. You went where¥
A. I went to Richmond.
Q. Tell us what you saw and know .of your own knowledge,
what happened at Richmond 1
.
A. There was an order given by Mr. Lindsey that I was not
to enter the house. As I told you, I went and furnished his
house for him and cooked and deaned up, and as I ·said, I
wasn't to go in the house. I was with my sister and we went.
up to her lawyer~ office and bad a conference.
page 234 ~ Q. You didn't see your sister at that time lll
.
the presence of ::M:r. Lindsey f
.A. E:reept at the conference.
Q. ·where was that conference f
.A. At the lawyer's office..
Q. Which lawyer!
.A.. Mr. Kirsch.
Q.. Do you remember what was the effect of that conier..
ence?
A. Tlm effect of it was tl:iat we discussed just how he had
treated her. '\Ve had a lawyer there and reviewed the whole
case of thls terrible treatment of her which was outrageous,
and in view of the fact that there was all of that, and in view
of the fact that she lmd 'tried to be reconciled, and had made
various attempts which he repulsed her, she didn't see how
she could live with him again. I think he tried to frighten
11er to death.
Q. She had the appearance of being frightened?
A. Absolutely frightened. She was in a terribly nervous
condition.
Q. State whether or not that nervousness was increased in
his presence?
A. Yes., decidedly.
Q. You say it was generally discussed there, the rough manner in which he had treated her, was he present?
A. He was present.
Q. Who made the statement about the cruel and rough manner in which he had treated her?
A. My sister was discussing some of them and he admitted
them.
page 235 ~ Q. He admitted them 7
A. Yes.
Q. What did he admit there Y
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A. He admitted striking her and he admitted, I think, in
walking on the street that he had wrenched or he threatened
to wrench the rino· from her finger that he had given her when
they were marri;d and had taken it away from her, and at
that time before the lawyers and at the insta-µce of the lawyers it was returned.
Q. He had taken it from her and had it in his possession?
A. He bad it in bis possession.
Q. Did he admit in what manner he had, gotten it in his
possession 1
A. She stated it and it was not denied.
Q. What was that manner?
A. That he told her to give it to him and she wanted to
keep it and he said "You give it to me or I will tear your
finger off'', or words to that effect, and she gave it to him.
Q. Do you remember any other acts of cruelty that were
discussed in that conference, specific acts that he admitted 1
A. The acts that were discussed? He didn't denv that at
the time .. He didn't deny walking on the street with her and
using violent language.
Q. He admitted he used violent languag·et
A. It was not denied. She stated it and it was not denied.
and of course, as you know he struck her.
·
Q. Did they say when that striking was?
A. Just a short while before the babv was born.
page 236 ~ Q. You were not present, of cours·e, at that
striking?
A. No, I never saw him except in the presence of the lawyers for several years.
Q. Is there any other fact about the case that you think of
now that you can tell us about?
A. I would like to tell you about her clothes., is that all
right?
Q. Yes?
A. She had come down to Columbia several times nncl tlrn
child didn't have any clothes. Of course, she was meetin~ all
of her old friends and she bad absolutelv nothinl>· to wear· and
at the time she came clown here I bomrht her cl~thes or g-nve
her money so she could buv her clothes, ~nd a]i:lo when she
was going back he kept writing- that he would send her monev
to come back, but it never came and not onlv did I ~rive her
money to buy clothes, but I g9ave her monev to go back to
1!,ichmond. Of course, there was no dismrreement nt tl1at
time tlmt we knew of, and we thonglJt, of course, that everv-
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thino· was all right all the time, wondering why a man could
not ~lothe his wife.
Q. What was the condition of lier clothes when she would
come home on those occasions?
A. There were very few clothes. She couldn't wear them.
Q. Was she decently clad?
A. No, indeed not.
Q. How much money did you give her?
A. I gave her $50.00, or $30.00 for clothes and I think
$20.00 for her railroad fare back, besides giving her dresses
of mine.
page 237 ~ Q. You gave her dresses to wear Y
A. Yes.
Q. Did you see what she did with the $30.001
A. I went with her to buy clothes.
Q. vVliat sort of clothing did she buy?
A. She bought some street clothes. She did not indulge in
any fancy clothes because she l1acl to have necessities.
Q. She bought nothing but what she absolutely needed to
wear?
A. Yes.·
.
Q. And she didn't have the necessary clothes when she
came?

A. No. She had nothing. She ]1ad I think a dress or two
to wear, remnants of her trousseau. You see this was a year
or more afterwards and I am positive she had no dresses that
had been boug·ht in the meantime that we had not given her.
CROSS EXAMINATION.
Questions by Mr. Eacho:
Q. You are the oldest sister., aren't you?
A. Yes.
0. They call you Babe?
A. Yes.
Q. Did vou ever talk to your mother about Mr. Lindsev on
anv occasion?
·
"
A. Yes, I talked to her quite often.
Q. You talked to her about the affairs of your sister in
Ri~hmond?
A. At wlmt neriod?
Q. At any period.
page 238 ~ A. Please repeat the question, Mr. Eacho.
0. On any occasion have you talked with uou
mother about the affairs of vour sister and l\fr. Lindsev'l
e,J

•••
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.,A... Yes, indeed.
Q. You talked to your mother quite frequently?
A. No, not quite frequently, because I wasn't at home frequently. I was married.
Q. You said Mrs. Lindsey deserted ·Mr. Lindsey how long
after they were married 1
A. I know nothing about her deserting him.
Q. Don't you remember she was married about two days
and she came back to Columbia T
A. Yes.
Q. You remember thaU
A. Yes.
Q. And then you went back with her to fix the house up f
A. Yes.
Q. That is the occasion you were speaking about, a few
minutes ago T
A. Yes.
Q. And your sister told you she had left Mr. Lindsey!
A. Yes.
Q. What did she tell you was the reason for it Y
A. :She told me that when she had gotten there- and found
conditions of the home and found out the environment and the
conditions under which she had to live she didn't see how she
could possibly endure it.
pag·e 239 ~ Q. And she came back with you and she expected to find thing·s different f
A. I thought I could make things a little different.
Q. Did you expect to find the home in any better shape than
she had left itY
A. No, I went to help things and to change it.
Q. You didn't expect Mr. Lindsey to prepare and keep a
home while she was down here, to be ship-shape any time she
wanted to return?
A. No, I did not.
Q. Don't you think that was an excuse for the home to bP
in the condition you found it in T
A. That was the same condition she left it in.
Q. How do you know that T
A. Because she told me so.
Q. After you returned home from this first visit did you
talk to your mother about itY
A. Yes.
Q. Did you tell your mother that Dorsey was the easiest
man to please about eats, he ate most anything!
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A. He does. He certainly does. His appetite was astounding.
Q. And everything was very pleasant that you saw up
.there!
A. There was no friction. I would not call it pleasant.
Q. Did Mrs. Lindsey ever complain to you in any way at
.:all about any difficulty with Mr. Lindsey or that she was living with him in fear of bodily harm 1
A. Not until after we had found out and had questioned
her specifically.
page 240} Q. -when was that!
A. .A.fter the baby was born..
Q. So during the period from the time of Mrs. Lindsey's
return up until after the baby was born you knew nothing as
to any disagreement between Mr.. and Mrs. Lindsey at all?
A. No.
Q. Nothing was conveyed to you by anyone 7
A. No, sir.
Q. Who is Aunt Min?
A. My father's sister..
Q. Did you ever have any conversation with Aunt Min with
regard to Dorsey and his wifeY
A. I don't recall anything about that conversation.
Q. Did you tell her, Aunt Min, about the sweet little home
that Dorsey had?
A.. That I had fixed up., yes..
Q. And about her "sweet hubbyl''
A. I don't recall using that language.
Q. And all you saw upon your visits to her prior to the
time you went to Mr. Kirsch's office everything was v.ery
.ag-ree-able l
A. I Sll.W nothing ·at th:e first.
·Q. ,Vho is Doter?
A. I -don't lmow..
Q. See if you know wlrose handwriting tbat is t
.A.. That is my writing.
·
Q. 1rhat is a letter addressed to Mrs. Lindsey?
page 241 }
A. Yes, sir.
Q. And you asked her in the closing· paragraph,
"'Ghre my love to Dorsey". That is in there?
A. Yes.
Q. That was in January, 1930?
A. Yes.
·Q~ At the time that you accompanied l\Irs. Lindsey to Mt.
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Kirsch's office, Mrs. Lindsey made certain statements which
you say were not denied by Mr. Dorsey!
A. Yes.
Q. Were they affirmed by him t
A. No.
Q. All you know about the difficulties they had were the
statements in general from Mrs, Lindsey who explained the
situation Y
A. No, there were no general statements.
Q. From the statements she made!
A. Yes, from the statements she made.
Q. That is all you knew about it T
A. That is all I knew.
Counsel for defense makes motion that all the evidence
pertaining to the conversation held in Mr. Kirsch 's office bestricken from the record as heresay evidence.
Counsel for plaintiff, or complainant, although reserving
the rig·ht to argue the motion before the Court, states; he
submits that the testimony is competent since it
page 242 ~ refers to a conversation had at which the defendant was present and since the testimony shows
that certain statements, among others, the charge of striking
Mrs. Lindsey, were admitted by Mr. Lindsey..

· Q. Have you been living with your mother .prior to your
marriage with Mr. R.ussell T
A. Yes, sir.
Q. At home with hert
A. Yes, sir.
Q. And did you know of the general correspondence that
your mother and your sister had from time to time during
Mrs. Lindsey's married life?
A. Yes, hideed.
.
Q. How often did this correspondence continue Y
A. How often did it continue!
Q. Was it continued from the time of her marriage up until
the time Mrs. Lindsey finally came back?
A. I don't know, but it continued until I left home.
Q. Did they write daily Y
A. I would imagine so. I really don't know.
Q. Did your mother or was your mother in position during
Mrs. Lindsey's married life to assist her greatly-was your
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mother's :financial condition such that during Mrs. Lindsey's
married life she could help Mrs. Lindsey?
A. No, indeed.
Q. .She could not afford to do anything for her?
A. No, because I gave my mother money. I still
page 243 } always give her gifts, sometimes money, various
gifts and I know she has at times, with the money
that I have given her to get things that she really needs, she
has taken it and gotten things for that child.
Q. Which child 1
A. Mrs. Lindsey, whom she felt needed it m,uch more than
she did.
Q. Did Mrs. Lindsey ever write to your mother stating that
she needed anything at all?
A. I haven't read all the letters she wrote her. Suppose
you ask Mrs. Utsey.
Q. :And to your own lrnowledg·e do you know whether she
bad ever requested anything· from your mother 1
A. She bas from me.
Q. How about from your mother? .
A. I don't know about my mother. I told you to ask her.
Q. Well, you just don't know?
A. No.
Q. Did Mrs. Lindsey send you~ mother material to make
the baby some clothes-Let me ask you this. Is it necessary
.for you to look at your mother t
A. I wasn't at hom_e. Don't you· think you can find out·
from her?
Q. You. can say yes or no?
A. I don't know.
Q. You don't know whether your mother made clothes or
sent one article for the baby?
Q. I know she made them and I made them.
Q. Do you know whether all the material was
page 244 ~ furnished by your mother at her home 1
A. I have been with her when she bought material.
·
Q. Hasn't Mrs. Lindsey on birthdays and Christma~ sent
all of vou presents¥
A. Yes.
Q. And at your request or your Sister Min, wouldn't she
get certain articles and Rend them to her?
A. Not that I know of.
Q. Do you know of anytliing she· sent her mother,
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A. Yes, she always remembered her.
Q. Wh·at did she send her, if anything?
A. I cannot remember anything.
Q. Did she buy a raincoat and send her mother Y
A. Yes.
Q. vVho paid for that Y
A. I don't think it is paid for.
Q. Your mother didn't pay for it V
A. No.
Q. And your other sister didn't?
A. No, and }fr. Lindsey didn't.
Q. How do you know that!
A. Because the charge account was sent as a bill to my
sister.
Q. How do you know it has not been paid for today t
A. It was sent to her and it was on that charge account. I
don't know.
Q. You didn't pay for it or any of your family?
page 245 ~ A. No, sir.
Q. And .it was sent to your mother by Mrs.
LindseyV
A. Yes.
RE-DIRECT EXAMINATION.

Questions by Mr. Winter:
· Q. You stated that you made clothes at times for the baby.

When you made those clothes, who bought the material t
A. I bought it. I not only made clothes, but I furnished
the baby with quite a number of things, dresses, underclothes,
shoes, blankets, caps, carriage robes, and shirts.
Q. Was that before they came here?
A. Before and after. They were sent to her. My mother
and I got up quite a complete layette, mostly after the baby
was born, when the child didn't have the things it needed.
Q. Now, Mrs. Russell, ~oing back to the time that you went
to Richmond and found the house in the condition you found
it, state whether· to your knowledge Mr. Lindsey bad notice
that she was p:oing back then the second time?
A. Yes, be had -notice.
Q. And vou found the house in tbe same condition?
A. We found the house in that terrible condition.
0. Do you know of the present :financial condition of your
P"'"+ly,,.. :mrl father in their homeT
A. Yes, I do.

•
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Q. Do you know whether or not they are financially able to
:take care of Mrs. Lindsey and her baby without outside support I
~
A. No, sir..
page 246 } Q. They are noU
A. No., sir..
RE-CROSS EXAMINA"TION.

.By Mr. Eacho:
Q. Did Mr.. Lindsey send for Mrs. Lindsey the time she
.came back immediately after her marriage?
A. No:, sir.
Q. Did she come of her own volition and notify him that
:she was coming on a certain date!
A. Yes.
.
Q. Did you furnish clothes for your sister:,s baby from a
:sentimental purpose or feeling or did you do it because it was
.absolutely needed?
A. Both, first for sentimal reasons and later because I found
the child needed the things.
Q. You felt like you were going to give it something any...
bowf
A. I did give it something.
Q. Is it the first grandchild in your family?
A. Yes.
Q. And all of yon felt ns if you wanted to do something
for itY
A. I had to do my duty.
Q. You wanted to do something· for the baby?
A. Yes.
Q. And therefore, you made a number of dresses for it,
A. Quite a number.
Q. Did you make all those dresses because Mrs. Lindsey
didn't have a thing to put on the child or because of affection?
page 247} A. The first were sent becaust of affection and
the last ones were made because they had to be
and she had to have the things.
0. When were they sent?
.
A. When I went to Richmond and after I came back.
Q. That was after she had left-Mr. Lindsey?
A. Yes. when I went and found the condition-No, it was
prior to the time she left him, when she was still there.
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MISS MILDRED UTSEY,
a witness for the plaintiff, was then duly cautioned and sworn,

to tell the truth, the whole truth and nothing but the truth,.
and. testified as follows :
DIRECT EXAMINATION..
Q·uestions by Mr. Winter:·
Q. Miss Utsey, what relation, if any, are you to 1\1:.rs.• Lind-:
seyY
A. A sister.
Q. Whei:e do you live at the present time t
A. 1617 Lower Street..
Q. Have you lived with your parents all along f.
.A. Yes, sir.
Q. Have you lived with them, you say?
A. Yes.
Q. Miss Mildredt there has been some testimony relative
to a trip made by youf first to New York, and then-to Richmond where you saw your sister and her husband. Will you
ten us what you_ saw and what you observed with regard to
their home life in Richmond.. Commence with your arrival
from New Y otk.. What date was it, or about what
page 248 r date Y
.
A. I don't know exactly what date it was, possibly the last of August when I came down from New York..
Q. How long be£ore the baby was born?
A. About two weeks. When I came down my sister met me
at the station. I was never quite so surprised in my life at
the way she looked. She was shabbily dressed and being in
her .condition I hardly knew ,that to say. It was almost indescribable. I was almost oV'etcome, and we went to her husband's place and he didn't speak to lier, he was most indifferent. It surprised me all along. His favorite expression to
her seemed to be '' run along don tt bother tne now''.
Q. Is that what he told her at the store!
A. Yes.
Q. Did be make any other statement to her at the store?
A. He said "I haV'e asked vou a million times not to come
down here". He seemed to be ash~med of her, possibly because of the fact that he had not given her anv clothes since
she was married. We went out to the house. · Before I had
been there verv lone: things were so disa~reeable. I was overcome. It was the -first breath that anv of us had known of it
at all. We thought they were blissfully happy. I suppose
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oecause of my sister's cleverness in concealing the truth, but
before I had been there long she was scared because of his
attitude, which is indescribable. I can't hardly find words
to express it, because I was so overcome. It is hard almost
to say exactly how I did feel about it. He was the most discourteous thing I have ever seen, he ignored her
page 249 ~ completely. As ·she said, "he treats me as if I
were a piece of furniture, he doesn't seem to be
conscious of the fact that I am here". Of course, that happened quite a bit. .She was crying almost every night. One
nig·ht Dorsey called me upstairs and said '' Mim, come up here
and sleep with Sis". I said "What is the matter". She
said '' I am feeling terribly. I can't stand this thing another
minute". I said "'Vhat in the world is the matter, what is
wrong". She said, "He refused to put his arm around me
or say a single word to me, I can't stand it". I can say that
the whole time I was there Dorsey never once came to Sis
and said an affectionate thing to her.
Q. How did he speak to her!
A. Very indifferently, very rudely and discourteous, not
at all like a gentleman would.
Q. Do you remember any rough, rude remarks he made to
her?
A. Yes, I do. They were downstairs. Things had become
so disagreeable and I thought, of course, it is best not to have
the family interfering·.
Q. Could you hear what words were used when disagreeing!
A. Yes, they were fussing and I went upstairs, rinsing some
hose or something· like that and Sis was asking Dorsey about
that common woman, I don't know her name, anyway, she
was asking· about brinp;ing her borne. It seemecl that Dorsey
had moved about two blocks from where this terrible woman
Jived, probably to easier get her him, I imagine, I don't know.
I heard them tnlkin~· that nig;ht.
Q. Wliat did ~he ask him about the woman?
page 250 ~ A. She asked if he had been bringing; her homr
and she asked and asked and he was very indifferent and refused to give her any satisfaction of knowing-,
and Pnallv tl1ey were arguing hotlv, and finally he said he
would rather die a mi1lion deaths than give her the ~mtisfaction of Jmowirni; whether he brought her home or not. It is
hard to describe it.
Q. State whether or not you remember any vile rough Ian-
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guag·e towards Mi·s. Lindsey. Did you ever hear any epithets
or cursing towards her 1
A. To the woman 1
Q. To your sister, any curse words _referring to her¥
A. Of, of course, I did. I had not been there but about two
or three nights before they argued as usual and Dorsey had
taken his usual indifferent way' and was telling .Sis that he
knew a man who 4ad also married a "Damned ~'ool", implying that she was a damned fool. I said you can't call her a
damned fool. It didn't seem to make any impression at all,
but I think the worst thing that happened, knowing the condition my sister was in, one night while I had gone upstairs.
It seemed too awfully terrible, it was bad for me to be around
because I felt sort of ill at ease, seeing the attitude he had
taken. I was so shocked, I was upstairs one night and I heard
something hit the floor.
Q. Tell us what his attitude had been just prior to that.
Did you hear an argument?
A. Yes, as usual, practically every night. So I heard something hit the floor and I thought probably Sis had
page 251 r fallen, I didn't know. So I waited about two or
three minutes and finally he called me and I went
down and she was lying on the floor. This was about two days
before the baby was born, and she was· lying on the floor unconscious. I couldn't do anything about it and I asked him
to let me call a doctor and he refused to·let me call a doctor.
Sis had no servant.
Q. At that time what was done for her condition!
A. Absolutely nothing.
Q. Did he remove l1er from the floor or raise her up 1
A. I told him to let's get her up from the floor, and after a
rather curt remark as usual, we put her on the davenport,
and then got her upstairs.
Q. How long had she been lying there?
A. Probably ten minutes.
Q. Probably ten minutes lying on the floor with no assistance!
·
A. Yes, sir.
Q. You say that was just two days before the baby was
born!
A. Several days, I am not sure about that.
·
Q. Now, what ·about his attitude towards her after the baby
waR born?
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A. It could not have been much worse.
Q. It just kept up that same continual way!
A. Yes, he seemed to resent the fact that we were there..
If we had not been there I don't see how she could have lived.
1 will tell you the truth she was in such an upset condition, I
was uneasy about her, I was uneasy about her
page 252 ~ and I was worried about the baby. I really wonder
how he got here as healthy as he did. I was expecting- it to be born dead.
Q. How long did you stay there after the baby was born?
A. Probably a week or ten days, I think. No, about two
weeks, maybe. I don't recall exactly9
Q. What provision was made for you and your mother to
.sleep at the house 7
A. None at all. .A.bsoluiely none, except the fact that my
mother's brother, she got in touch with him and had him bring
.some cots to the house for us to sleep on.
Q. Mr. Lindsey made no provision for you to stay!
A. None whatsoever.
Q. What was the condition of your sister when you· left
Richmond, was she sti1l in bed!
A. She was absolutely a nervour wreck.
Q. She was still h1 bed?
A. Yes, begging us not to go..
CROSS EXAMINATION.
Questions by Mr. Eacho:
Q. How old are you f
A. Nineteen.
Q. You say that when you first came back from New York,
prior to that time you didn't know of any difficulty between
Dorsey and his wife?
A. Absolutely not.
.
Q. That your sister was clever enough to conpage 253} ceal the truth from you, is that soT
·
A. I should think so.
Q. That is the statement you .made, that your sister was
clever in concealing the truth from you. Is your sister clever
in concealing the truth Y
A. She was at that time.
Q. She was clever in concealing the truth from the whole
family!
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A. Yes, sir..
Q. Is she a very clever girl t
A. Absolutely.
Q. ,She could conceal the truth from all of you and she did
it for two years or more t
A. From myself. I am speaking for myself.
Q. Wasn't Mr. Lindsey" very nice to you at the time you
were there¥
A. I wouldn't call it nic'e .
Q. Did he do anything at all for your comfort!
A. Absolutely nothing. He was unconscious of the fact that
we were there.
Q. Did your sister on any occasion get after Mr. Lindsey
about his attention towards you, trying to be nice to you V
A. Not that I know of, except one Sunday morning he made
some sort of wise crack at me.
Q. What did your sister sayt
A. I don't think she said anything.
Q. Did he send you to the dentist to get your teeth fixed and
pay the bill for it 1
page 254 ~ A. He didn't pay the bill.
Q. But you did go to the dentist, didn't you t
A.. Yes.
Q. Who did you charge it to Y
A. I didn't charge it to anyone ..
Q. "Who paid for it, did you Y
A. No.
Q. Did your father?
A. No.
Q. Any of your sisters f
A. No.
Q. Your mother?
A. No.
Q. You did go and charge it to· Mr. Lindsey?
A. Has the bill been paid 1
Q. Didn't you char~e it to Mr. Lindsey?
A. I dicln 't charge it to anyone. I went dow1i at his su~.
Q:estion and later came home and a bill was sent to me for the
dentist.
Q. You didn't pay it?
A. I certainly didn't.
Q. Now, who is this terrible woman that was disturbing
'Mrs. Lindsey f
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A. I tell you the truth I have never laid my eyes on her, not
at all except in the business establishment.
Q. How do you know she is terrible "1
A. .Absolutely common.
page 255 ~ Q. How do you know it 1
A. You can look at her and tell.
Q. How do you know she is terrible 1
A. I think I am a judge.
Q. Have you ever talked with her?
A. I wouldn't consider it.
Q. Have you ever heard anyone else talk about her except
Mrs. Lindsey-have you heard anyone discuss this woman
other than Mrs. Lindsey Y
A. Not that I remember.
Q. If she is a terrible woman where did you get the terrible from?
A. She is absolutely common.
Q. Where did you get it from, that word terriblel
.lt. From my own vocabulary.
Q. ·where did you get the idea from that she is a common
woman?
_
A. From my own vocabulary.
Q. You never talked with her and never heard anybody discuss her other than your sister, is that where you got your
idea from?
A. Absolutely.
Q. You were asked whether you heard Mr. Lindsey use any
rough words and you said you had not, is that true 1
A. Yes.
Q. And you didn't hear him use any rough words?
A. Just like I told you calling my sister a damned fool.
Q. Tbat is all you heard him say, that is the worst language?
page 256 ~ A. He has never conducted himself as a gentleman.
Q. I am asking you, except for that statement.A. That is not my opinion.
Q. Whose is it?
A. Everybody's.
Q. 1'Those.
A. My sister's, my mother's, my father's.
Q. Your sister testified they discussed it with out?
A. Yes.
Q. ,v1ienY
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A. All the time.
Q. ·since how long·?
A.

Since I came down from New York.

Q. And they all discussed it with you and told you what an

awful thing Dorsey Lindsey is?
A. They didn't have to discm,s it with me, I am a judge
<>f that.
Q. And you are only how old t
A. Nineteen.
Q. You were. eighteen at the time you were there, weren't
you!
A. Yes.

Q. You say Mr. Lindsey resented the fact that you and your
mother were there, he seemed to resent that fact?
· .A. He seemed to.
Q. What was his manner of resenting it. What did he do
to show that 1
A. He was absolutely unconscious of the fact
page 257 ~ that we were there. He didn't send anything to
the house to eat unlesEs we asked for it, or sent for
it or ordered it.
_
Q. The whole time you and your mother were there Y
A. Every minute.
Q. Your sister testified that he never failed to provide sufficient food for you?
A. It was always there if we asked for it.
Q. Whose handwriting is that. (Handing· paper to witness) Take it in your hand and look at iU
A. Mine.
Q. That is yours?
A. Yes, sir.
.
Q. What does these items signifyf
A. The things we ordered from the store.
Q. Did you get those things you ordered t
A. .Absolutely.
Q. .And you ordered them for who?
A. My sister and myself.
Q. On what occasion, at the time you were there?
A. Of course.
Q. You have here meats, bread, milk?
.A.. That is my sister's order. I clidn 't name a single thing
on there.
Q. You just said you wrote this and you ordered it and got
it?
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A. Of course.
·
Q. Milk:, fo chickens, duck,, peas., cak~, lard,
pag·e 258} olive~, tomatoe~, ice cold cantaloupe, butter beans,
corn meal, raspberries, fruits for salad, lettuce
.roast veal., grits, and so on t
A. All taken down at my sister's dictation.
Q. Th~y were ordered and -delivered., weren't they?
A. Yes.
Q. Didn't you get sufficient to eat one ·day, if you didn't
.g·et it for any other day?
A. Of, course, she was his wife..
Q. You ate some of iU
A. Yes., of course.
Q. And your mother also J
A. Of course.
Q. You did get something to eat on some O'Ccasions while
.:you were up there f
A.. Quite naturally.
Q. When did you return home from Mrs. Lindsey's home?
A. About two weeks after the baby was born.
Q. You didn't know of any unhappiness of Mr. and Mrs.
Lindsey or any unpleasantness prior to the time yon vlsited
them coming back from New York?
A. No, I did not.

RE-DIRECT EXAMINATION.
Questions by Mr. Winter!
Q. During the time that you stayed there after your sister
icame bad{ from the hospital what was her condition?
A. She was quite nervous and upset.
Q. was she able to be up about the h(mse at an,
page 2"59} A. Of course not.
Q. State wbether or not t}iere was any nurse
or otl1er person provlded to help f
A. ·No one at all except my mother and myself.
Q. About these groceries that were ordered. When tbis
list was ordered was there anything in the house to eat at all,
when this order was made?
A. Not until we sent it In, no.
Q. Was there anything ever furnished unless it ran· completelv out and ordered in that manner?
.
A. Of course not, and balf tbe time after my sister was ·at
the bospital my mother and myself ate downtown.
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Q. That is,. your meals were not furnished at the house and
you ate out part of the time¥
A •. Yes ..
Q. Do you know how long this. order of groceries lasted, orwas to last fort
A. No, I don't.
Q. Do you know how much of ea:ch item he sent, or how
much 0£ each article¥
A. No, I don't.
RE-CROSS: EXA1MlNATION..
By Mr. Eacho :
Q. Didn't you tell your sister that if she didn't quit running around downtown previous to the birth of the baby that
she would have the baby in the streeU
A. I told her that_f
page 260 ~ Q. I ask you if you didn't tell her that!
Mr. Winter: Please don't speak so harshly. You don't
have to speak so roughly to the witness. :Counsel has been
throwing our slurring rema.rks all day, and I ask at this time
that they be eliminated.
Counsel for def"endant states that he has not intended to
speak roughly or throw out slurring remarks.
Q. So you didn't tell her that¥

A. No .
. Q. At the time you and your mother were visiting Mrs.
Lindsey, after the birth of the baby did both of you assist her
in nursing it, when she came home from the hospital?
A. Of course.
Q. Both of you did all you could for her., didn't you 1
A. Of course.
Q. Do you know 0£ your own knowledg.·e whether the nurse
was g·otten for Mrs. Lindsey after you left 1
A.· The day we left one was g·ot:ten.
RE-DIRECT EXA.l\ITNATION.

Bv Mr. Winter:
·Q. What was your mother ts physica.1 condition at that time,

sa w she strong· and well?
1
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A. No, she was not.
Q. Was she able to do the work 1
A. No, she wasn't. I asked Dorsey myself several tim~s
about getting a nurse, but it was always
pages 261 and 262 ~ with the answer, "Don't worry, it will
be taken care of'', but it never was taken
care of.
RE-CROSS.
By Mr. Eacho:
Q. Isn't it a family trait that you and your sister faint
quite often 1
A. Of course not.
Q. Did you faint at the hospital?
A. l did.
Q. Did you ever see your sister, Mrs. Lindsey, faint at alH
A.. No, I don't remember it, except at the house that night,
She fainted at the house that night. I suppose she faiµted.
Q. You fainted at the hospital and she fainted in the house Y
A. No, it was from some other cause.
Mr. Winter: It is our intention to close this reference now,
and transfer this testimony to Richmond. We will have one
or more witnesses in Richmond, and of course, it may be necessary for us to put up some witnesses in reply.

page 263

~

Virginia:

In the Law & Equity Court of the City of Richmond.
Cecelia McKenna Lindsey

v.

Henry Dorsey Lindsey.
Transcript of testimony and other incidents in the ore tenus
hearing· on the petition of the defendant in the above style
cause before the Honorable Willis D. Miller, Judge of said
Court, on the 24th day of September, 1941.
.Appearances : L. Cutler May, Esq., of counsel for complainant. T. Nelson Parker, Esq., counsel for defendant. H.
Armistead Boyd, Esq., g-uardian ad litem for infant defendant, child of the adult parties.
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HENRY DORSEY LINDSEY,
the defendant, introduced in his own behalf, testified as follows :
DIRECT EXAMINATION.
By Mr. Parker:
Q. Please state your name, age, occupation and residence.
A. II. D. Lindsey; forty-six years of age; 2404 Hawthorne
Avenue, Richmond, Virginia; mercantile business, retail.

By the Court:
Q. That is in the City of Richmond f
A. Yes, sir.
By Mr. Parker:
Q. How long have you lived in the City of Richmond Y
A. I was born in Richmond, lived here all of rriy life with
the exception of a few years that I was in North Carolina as
a young man and for nineteen months I served with the
American Expeditionary Force in the first World War.
Q. 'When were you and the plaintiff in the divorce suit,
Cecelia McKenna Lindsey, married?
A. In Columbia, South Carolina, May 30, 1928.
page 265 ~ Q. vVhen was your son Carol Scott Lindsey
born?
A. September 1st, Monday, Labor Day, 1930.
Q. ,vhere was he born Y
A. Stuart Circle Hospital.
Q. In the City of Richmond?
A. Yes.
Q. After the birth of your baby how long: did you and your
wife live together in the City of Richmond 7
A. She left home in company of her mother and her sister,
Mrs. Donald Russell, on I think it was Wednesday, October
1, 1930.
Q. Wednesday, October 1st?
A. Yes, sir.
Q. The baby was then only a few weeks old?
A. That is right.
By the Court:
·Q. Is that the last time you all lived together, you and Mrs.
Lindsev? Have you lived together since October 1st, 1930?
A. You mean lived together as man and wife?
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tQ. Yes.
A. No.
By Mr. Parker:
Q. Tell the Court the circumstances from that time until
there was an absolute parting between you and
page 266 ~ your wife t
A. Well, now, Mr. Parker, there is so much of
it I would hardly know where to begin, just where His Honor
would like for me to start.
The Court: Didn't most of that appear in the divorce hearing in this ca use ?
Mr. ]\fay: I don't know what the question means, whether
you mean for him to go into the divorce suit.
The Court: I don't want to retry the other divorce case;
that is a finality in so far as the divorce is concerned and up
to the time it was a finality as near as it would be final about
the custody of the child. I see no reason to go back of that.
It seems to me that you might take up from the time the Court
did award the custody of the child· to Mrs. Lindsey and where
she was living at that time and then show what, if any, change
of circumstances have taken place; that is, a full picture, and
where Mr. Lindsey is living and his mode of living and what
he has to offer for the benefit of the child and where Mrs.
Lindsey is living and what she has to offer for
page 267 } the benefit of the child, and Mr. Boyd can inquire
into it as to the circumstances of both parties to
determine what is for the best interest of the child. ·

B-v Mr. Parker:
·Q. :hfr. Lindsey, I think I can straig·hten you out on that.
You stated that your wife left witb l1er mother and sister on
October 1, 1930!
A. Yes, sir, that is rigbt.
Q. Where did thev go?
A. They went to Columbia, South Carolina.
0. How long did they stay there or how long did your wife
nncl child stav there f
A. She 8tayed there until she came back the following November 11th. Armistice Day-it was very clear in my mind on
account of the date.
Q. How long was she in Richmond with the child from
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Armistice Day, 1930,-that is, November 11th-until she left
again for South Carolina 1
A. I was served with the divorce papers I think it was on.
the 13th and.By the Court !
Q. Of November, you mean f
A. Yes, sir.
page 268 ~ Q. Is that 19301
A. 1930. She left on Octo her 1st, came back on
November 11, and I was served with papers on the 13th and
she stayed here until sometime in December,. probably about
the middle of December, still of 1930.
1

By Mr. Parker:
Q. Where did she stay with the child during that time?
A. When she first came back she went to the home of a:
friend, Rose Cottrell, one whom we had had some controversy
about during our married life, and she stated to the Court or,.
at least,. through her attorney, Mr. Lovenstein, on the morning of the 19th when we appeared before .Judge Pollard for
the hearing for temporary alimony-this attorney represented
she was here sta)ing with friends and supposedly to be Mrs.
Rose Cottrell, but right after the hearing in Court she called
me up at the store possibly about-well, no sooner than I
p;ot from here to the market-at the time I was operating a
market at 318 North 6th Street-and she wanted to see me
and there was some discussion about it; I didn't know whether
I had a right to see her, whether it would be agre<~able with
the Court, and I told her I would have to see my attorney
first. So then I talked with him over the phone and he advised me to stay away from her and she called me
page 269 ~ ag·ain and I said: ''Mr. Kirsh has advised me
you· would have to get permission from your lawyer before I could see you." So then Mr. Kirsh called me up
later and said Mr. Lovenstein had called him up and said
for me to please accommodate Mrs. Lindsey by seeing· her. I
rrtet her at our home-we were living at 2512 Fourth· Avenue
-possibly about 2 o'clock that afternoon, but I dicln 't ·8ee
the child.. She told me then she was living with l1er uncle,
Mr..John T. l\foKenna, on Fifth Avenue. I said: "You
stated to the Court this morning- yon were livinQ; with your
friend Mrs. Rose Cottrell.'' She saicl yes, but she had .~one
to live with her uncle, and she wanted me to turn the house
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over to her; that is what she wa,nted to see me about. I said:
'' I begged you in Court this morning to come back home and
I begged the CourtThe Court: Gentlemen, all this took place before the decree was entered by Judge Pollard in the divorce case, didn't
iU
Mr. Parker : Yes, sir. I am trying now to find the first decree.

Q. When was it that your wife first got custody of the child
and the order was entered by the Court granting her custody
and temporary alimony and support money?
page 270 ~ A. "\Vell, it was no support money or alimony
granted in the decree. I don't remember the date
that that decree was entered. It was possibly Septemberoh, ·it was possibly four or five years after the suit was entered.
Q. I am not talking about the divorce decree, but talking
about the temporary alimony of $15.00 a week you were supposed to pay for the support of this child and the support of
Mrs. Lindsey 7
A. It was entered on the first morning we appeared before
.Tudge Pollard.
Q. Do you remember that date 1
A. I think it was November 19, 1930.
ifr. Parker: The 20th day of November, 1930, the decree
was entered.
Q. After the 20th day of November, 1930, when was the
next time you saw your child and where l
A. I saw my wife any number of times because she would
come to the house at night, sometimes she would come there
in the afternoon, but I never saw the child.
Q. When was the next time that you saw your cl1ild after
this order of November 20 19'30?
A. It was in l\fay, 1931, when I went to Columbia, South
Carolina.
Q. Whv did you go to Columbia, South Caropage 271 ~ lina, at that particular time?
A. Well, because it appeared it would be necessary to employ an attorney in Columbia to ever have a l1earin~ fllld have this thin~· called up or dismissed and I wanted
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to see the child and I did go to the house where my wife was
living· with her people and I stayed there for quite a while.
The door was locked, I wasn't permitted to enter and- a terrific rain storm came up and I stood quite a while on an open
porch and then I :finally left to get in the car to leave and
just about the time I opened the car door Mrs. Lindsey opened
the front door and asked me not to go, said Mr. Winter would
be there in a little while-that was the attorney representing
them in Columbia, South Carolina,-and in possibly ten or·
fifteen minutes Mr. Winter appeared and I went in with him
and the child was brought downstairs. Mr. Winter sat over
in one corner and several people-I didn't know who they
were; I wouldn't recog"Ilize them-were sitting around in the
adjoining rooms and I was allowed to sit there and jiggle the
child on my knee and bounce him up and down for possibly
:fifteen or twenty minutes.
Q. Is t.hat the first time you have been allowed to see the
child from November 20th to this particular time?
A. That is correct.
Q. Now you say on this occasion ,vhen you went
page 272 ~ to see the child you had difficulty in getting in the
home?
A. Yes, sir.
Q. How long would you say you were forced to wait out
there in the rain before you could g·et in to see the child Y
A. I would say possibly from the time I first rang the
door bell until Mrs. Linclsev came to the door when I was
preparingi_ to leave in the ca; was possibly ten or fifteen minutes and then possibly another ten or fifteen minutes elapsed
waiting for Mr. Winter to get there.
Q. After you went into the home and were allowed to have
the baby with the attorney, Mr. ·winter, sitting in the room,
were there any other people peering out from portieresA. I saw. one or two in the adjoining room.
Q. Watching you 1
A. Yes.
Q. The whole time you were thereA. Yes, sir.
Q. With the baby?
A. Yes, sir.
Q. v\Tben was the next time they allowed you to see the
babvf
A. Mr. Eacho and I went to Columbia in July, 1931, to take
I

I

I
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depositions and after these depositions had been
page 273} taken I asked him if it wasn't some way he could
compel them to let me see the child. So arrangement was made the following day to have the child in Mr.
·winter's office and I was allowed to go in there with my wife
.and stay with her possibly. fifteen minutes and her sister,
Mrs. Donald Russell, was staying· out in the hall and she
-opened the door possibly four or five different times, urging
her to come on. That jg about the length of time I saw the
child.
Q. You mean all during the time you had the child with
,you in the office the sister was coming back and forth opening the dood
A. Yes, sir. She kept on saying: ''Come on, dear; we have
:got to go~ ''
Q. Have you ever been allowed to see the child since that
time?
A. I never have been allowed to see him, nor have I heard
from him., nor has he been allowed to communicate with me
in any way whatsoever, and I was under the impression that
:all the different things that I have sent that child all these
years had been delivered to him and I was just keeping up
hope against hope that sometime in some way those people
would change their attitude and allow me to see that child
'Or allow that cl1ild to see its father. I sent him numerous
presents and have tried to make it c]ear to that
·page 27 4 } child who they were from, and then on my last
visit to Columbia recently I was told by Mrs.
Utsey, the gTandmother, that the child didn"t know that he
had a father-she said: ''He has never known he bas ·a
father ancl -all t11e thing'S you have sent him h~ has never
been allowed to have any of 'them.'' I said·: '"-Yrs. Uts·ey,
Mr. Utsey a11d I have had quite a bit of correspondence and
Mr.. Utse_y led me to believe that he -and Carol were great
ehums and he appreciated the things I had sent him." She
said-: "' That was all just a 1ot of bosh; it is nothing to it.
Nothing you have eve1· sent him has ever been delivered to
bim." I sent hhnQ. Let's start chronologically1

Mr. l\liay: If Your Honor please, I didn't object to that
·at first because I thqught he would pass over it lightly without going into detail as to any conversation between him
and Mrs. Utsey, but I submit that testimony is improper ·on
the ground that it is hearsay..
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The Court: I think he has a right to state everything hesent to the child, but until 1\fr. Utsey takes the witness stand
. to be asked as to the disposition of it I don't
page 275 ~ think at this time he could recite the hearsay tes-·
timony of Mr. Utsey whether it was delivered or
not.
Mr. Parker: It wasn't 1\fr. Utsey, but :M:rs. Utsey who had
custody of the child until we started this suit.
Mr. May: He mentioned both.
The Court: Are you prepared to show she had actual custody!
Mr. Parker: Yes, sir.
The Court: I will allow it then to come in, what Mrs ..
Utsey said, on condition that you prove that she is the lady
who had the actual custodv.
Mr. Parker: We will p1:ove sl1~ had the child with her in
her custody up until we started this proceeding, as I allege
in my petition-we expect to prove that-and then she sent
the child to Florida or they took it to Florida where the
mother was living., but until we filed this petition l\frs. Utsey
had the child.
Mr. May: Mr. Lindsey made the statement I believe it was
Mrs. Utsey-certainly 1\1rs. Utsey or. Mr. Utsey told himThe Court: Mrs. Utsey said it was all bosh.
page 276 ~ Mr. May: And also told him the child didn't
even know he had a father. I move that be
stricken.
M:r. Parker: That is the grandmother that said that.
The Court: Objection overruled and the motion to strike
out is overruled, but you haven't yet placed in evidence who
has actual custody. I know what the order shows. You have
to show that Mrs. Utsey did have actual custody and was the
recipient of these articles and she made the statement that
she didn't deliver the articles to the child; othenvise, Mr.
May can renew his motion.
Mr. Parker: I didn't particularly want this testimony
in at this time, but it is in. I was going along chronologically
to show from the time 1frR. Lindsey delivered the custody
over to the grandmother how long she kept it, how she kept
it, what she did with it right straight on throug·h.
The Court: You omrht to show that first and
page 277 ~ then this line of testimony could be offered after
showing she had the child and he sent certain
things to the child. I will let it in conditionally.

I
l

Cecelia l\foKenna Lindsey v. Henry Dorsey Lindsey.

205

Henry Dorsey Lindsey.

By Mr. Parker:
Q. Let's start chronologically and carry the story right
from the last time you saw the baby in July, 1931.
A. I never saw him-I haven't laid eyes on him since July,
1931.

Q. What efforts did you make during 1931 to see this child
after July?
A. You mean after the divorce testimony taken 7
Q. Yes.
A. Well, I was forbidden by the Court to communicate with
Mrs. Lindsey either directly or indirectly, and I was always
under the impression that those people had the right to yank
me up and stick me in jail for violating anything of that kind.
In spite of that, I tried to work around it by sending these
things to Mr. Utsey and not to the child direct.
Q. Now during the process of taking those depositions
where did you :find the child was actually or what was the
mother of the child doing?
.A. Mrs. Lindsey stated in her testimony she was living
with her people. ·
page 278 ~ Q. ·was the child with Mrs. Utsey, tl1e mother
of Mrs. Linds·ev?
A. In the same home. ..
.
Q. Was Mrs. Lindsey working?
A. She stated in her testi1i1011y that she was not working,
that she had employed a maid to care for the child.
Q. But that she was working?
A. Vl as not working.
Q. When did she go to work?
A. The first I l1eard from her as having a position is when
she wrote me from the Columbia Hotel on the Columbia. Hotel
stationery, Columbia.. South Carolina, along about Christmas the same year that the contempt case was heard-in
1931.

.

Q. Did she tell you she was working then 1
A. She didn't say she was working, but I gathered the
impression from the hotel stationery she was at that hotel.
Q. That Christmas, 1931, did you send the child anything?
A. That was one year that I didn't have as much as a pack
of cigarettes to smoke and I had not]1in~: to send him and I
did write her and tell her that I was broke as a convict and ·
regretted that I had nothing· to send him that year, but I
hoped next year-the fo1lowing· year I would be able to send
llim everything that Im could wish for, but the first Christ-
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mas of 1930 I did send him quite a few clothes
page 279 ~ and I sent him $40.00 in gold cohis--stmvenir
coins I had had £or yeti rs and y~ars.
Q. Did you attach any sentiment to those coins 1
A. Yes, I did, because some of those .coins were given to
me by relatives ii1 Oxford, Eiiglarid; dutittg my visit to them
shortly following the Armistice in the first "\Vorlcl '\Yar and
some of those coiiis ,Vere sesquicentennial celebi·ation held in
Philadelphia at the time 'Ye went up to see the D~mpseyTtinhey ma tcb.
.
Q. OU sent him all that $40~00 of coins f
A. Yes; besides all the little clothes I thbtittlit he could
wear.
Q. Did you lose yot1.r bus_1Iiess ii1 1931 f ..
A. Not only lost it, but I had it taken away froin me ilhd
I Was thrown out.
Q. Did you have arty job at all in 1931 Y
4. Absolutely notliing; no job mid 110 chahce to get one
and what eve1·)..body kno,vs~vei·y geiitleinan in this court·
.
room ·knows at that time.
Q. '\Vhen did )~ou get back to work afte1· you lost your business in 1931 ¥
A. I am not prepared to tell you the extlct yeai· Mt. Parker,
but I got a job working part ti.me with the San~tary Grocery
Con11jahy, probably wo1·ked. half a tl:iy oh Sahn·page 280 ~ days, WoUld soinetinrns catch a few hours ott Friday, and I worked oil with U~at as a fill in £or
possibly a year before I landed a regular job.

r

By the Court :
Q. When did you ~ease woi·k before thei1-what date in
1930 or '31 had yoti stoijped ,vorkirig or lost your bu§iness t
A. Well, at that time I had-·-a.t the tin1e we catne before
Judge Pollard_
.
Q. I didn't ask you that. I asked you ,vhat tlate ditl you
stop work or lose yom· business; that is, all you1· income cut
offf
A. That was in Decembei, 1931, to the best of my 1·ecoliection.

I

.i
I

Bv Mr. Parker:
"Q. Prior to the actual losing of yort1· business had you been
m[)king· any money in that business Y
A. Well, I was-

I

I
!

!
J

I

I
I

I
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·Q. l mean just pdor.
<of

A. No, sir, I had not. I lmd been tbere
my uncle, l\fr. John B.. Wood.

011

tbe generosity

By the Court :
Q. vVbat was the business you were engaged inf
A. I had a meat market at 322 North 6th Street and ran
:a small restaurant at 318 North 6th Str<!et.

By Mr. Parker!
Q. Now after you went back to work-this
page 281 } temporary work at the Sanitary,, did you continue
your efforts to see your child or find out where
your child was or 'Send it presents?
A. Ye·s, I did, Mi-.. Pa1~ker.. I seht him any number ptes·ents. l was working the11, was1_1 Jt malting much money, but
I had a brother that was working in Washihgton who was
helping· my mother anci myst.M out nnd ! denied myselt e~ry
penny I could to send that child any kind of present and stick
a litt!_e money:_in tbe present ~long w~th it. Since ~ have
be~h m a pos1t10n to do somethmg for 1t I have been to see
different people, I have written to those people, I have been
to see any number of attorneys and here we are in court to-day for that same purpose..
Q. Now were any of yout l~Uers or preselits adcltessed to
the cMld retuined to you?
A. Yes, they were.
.
Q. Any n1oney ot checks you sent lo him returned to you t
A. Yes th~y we1·e.
·Q. fa tbls ·au envelope that had n letter in it addressed t.o
vour sont
.. A. Ye-s, sir.
Q. And was it returned to vou t
A. Y e·s, sir.
.,
Q. vVha t is the da t~ on tl1e postmark ther~ t
JJage 282 } A. It is postmarked ltichmond, September 1,
12 P. M. 1933, and another postmark on there
Columbia, iSeptember 4, 9 P. ¥ . , 1933.
Q. Is the address to the chlld scratched out and an arrow
J)ointing on that lette1~ t9 your i-eturn address?
A. It is addressed to LitUe Carol Scott Lindsey, 202 South
Pickens Stt"e·et, Columbia, South Carolina.
·
·Q. Do you ·remember ,vhat that letter contained--that envelope?
A~ To the best of my recollection it was some money in

or

1
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there for his birthday. His birthday was. along around Sep-tember 1st..
By the Court:
Q. vV as the envelope returned f
A. Yes, sir..
·
Mr. Parker: I ask this envelope showing the return of_
this letter be allowed to be filed with the evidence· and marked
Exhibit HDL No. 1.
Note: Filed and marked Exhibit HDL No. L

By ]\fr. Parker:
Q. After the return of that letter did you seek an attorney's
advice as to going to Columbia to try to see your chHd?
A. Yes, sir, I did Mr. Parker.
.
Q. Don't go into detail about that, but I will show you this
letterpage 283

~

Note: Letter handed to counsel for complainant.

Mr. :M:ay: "\Ve object to this letter.
The Court: Gentlemen, I admit the letter in evidence as
a circumstance or a fact that might influence M;r. Lindsey's
contact with the child or attempted contact. It has a bearing on what course he would himself take. The truth of the
statements in the letter cannot be admitted, but in connection
with Mr. Lindsey it has· something to do with what his attitude towards his child is, whether he would possibly find it
or not. To that extent it is admitted, and considered for that
purpose. I admit the letter.
Mr. May: Do I understand tl1at we have the right to move
the exclusion of this testimony at a later phase of the case?
The Court: No, not on that basis.

By Mr. Parker:
Q. vVas Mr. Harrison C. Eaeho., an attornev in the Citv of
Richmond, representing you in December, 1933?
~
A. Yes, he went to Columbia with me to take depositions
and he came in contact with these people.
page 284 ~ Q. Look at the envelope addressed to FL Dorsev
Lindsey from Harrison C. Eacho and the letter

Cecelia McKenna Lindsey v. Henry Dorsey Lindsey.

209

Henry Dorsey Lindsey.

attached to it and I ask you if you received this letter from
Mr. Eacho in that envelopei
A. Yes, I did. This was in reply to a communication from
me to him about a contemplated trip I was to make to Col~mbia. A friend of mine was to take me there; his territory
was down in that part of the country and he kindly agreed
to take me down there. Mr. Eacho strongly opposed it.
Mr. Parker: I ask that letter be filed as an exhibit.
Note: Filed and marked Exhibit HDL No. 2.

Q. Did that letter deter you from going to Columbia, South
Carolina 7
.
A. I wasn't too fond of going down there and being thrown
in jail.
Q. I hand you now an envelope in which there is a lotter,
addressed to Mrs. Cecelia l\foKenna Lindsey, 202 South
Pickens Street, Columbia, South Carolina, with the address
scratched out and with "Return to sender'' marked on it
with the postmark January 27, 1934, 1 :30 P. l\L, and ask if
you sent that envelope and the letter inside to Mrs. Lindsey
and if it was returned to you unopened Y
A. Yes., I sent that letter and it was returned unopened.
Q. Mr. Lindsey, was this letter returned to you
page 285 ~ unopened from Mrs. Lindsey l
A. Yes, sir. You yourself opened it.
Q. I will get to that. When was it first opened after its
return to you f
A. I think it was just a short while before we came up to
this court last week on the hearing.
Q. Rig·ht l1cre in this courtroom, wasn't it?
A. Right here in this court.
Q. And that was last week?
A.. -Yes. You asked me to remain here that day and go over
some of those papers and I turned those letters over to you.
you.
Q. ·wm you pull out the contents of that letter and allow·
the Court to see it and tell what is contained in the envelope 1
A. These three stamps and a self-addressed envelope to
me.
Q. And the letter to Mrs. Lindsey¥
A. Yes, regarding the child.
Q. Have you read that letter since it was returned to you'?
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A. I had not opened it since it came back to me. The first
I had seen of it since then was the other day.
Q. ·wm you read it now and tell us in a few words what
the letter contained?
page 286

~

The Court: I have read it. Just let· it go in
evidence.

Note : Filed and marked Exhibit HDL No. 3.
Q. After this letter of January 27th did you make any
other efforts to try and get a picture of your son?
A. Continuously.

Note: A letter handed to counsel for complainant.
Mr. May: If Your Honor please, we object to this on the
ground it is a communication which was not in the presence
of Mrs. Lindsey, therefore it should not be admitted in evidence.
The Court: It is admitted in evidence for what- it is worth
as having an effect upon this man's feelings and as a reaction
as to whether he would thereafter continue to pursue any
other efforts to see the child or just drop the matter.
Mr. May: We want to except to the ruling in this instance.
By Mr. Parker:
Q. I hand you here a letter from Toal 's Studio, Columbia,
South Carolina, dated April 6, 1934, sig1ied Ed Toal. Will
you state whether or not you received that letter
pag·e 287 ~ and just the occasion why the letter was mailed

to

YOU 1

A. Because i had written at numerous times to Columbia
. in an effort to have a likeness of the little boy sent to me
and it had been ignored and I thought possibly if I would
write some photogTapher in Columbia tl1at maybe in some
way they wouldn ~t object to g·oing by or have him go by the
house. and take a picture and send it to me.
Mr. May: I want to object to this testimony for the same
reason I have to the letter.
The Court: Objection overruled. The. Court permits this
line of testimony and I allow this man to prove, if he can,
his good faith in trying to keep in touch with his child and
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isee his child and communicate with his ·child. 'These com.munications which bring to him a rebuff of his efforts to try
.and see the child might have something to do with whether
.he would continue to _persevere throughout the _years or
whether he would for those reasons drop the attempt to communicate, if such has been done by .him.
Mr. Parker: I .offer that letter in evidence.
page 288

~

Note: Filed and marked Exhibit HDL N Ch 4..

Q. I hand you now an envelope dated April 18., 1934, from
:Toal 's Studio, Columbia, Sonth Carolina, ~ddressed to you
·with a letter attached, dated April 18, and a:sk if you recei:ved
that letter and the -occasion of ±he r.eceip.t of iU
Mr. l\fay: If Your Honor please, this letter is practically
the same as the other which I just objected to ·and so I will
just renew my objection to this.
The Court: Objection overruled .and exc-eption noted.
A. That was in reply to a re·quest and -continued effort to
:get a picture of the child.
Note: Filed and marked ·Exhibit HDL No. ·!i

Q. In this la:st letter from the Toal's Studio you were advised that they .could not find ilre llddress ·of your wife M:rs.
Lindsey?
A. That iis ·right.
Q. Did you make any effort to try and locate Mrs. Lindsey
yourselfi
A. Yes, I have.
Q. After tbe receipt -of that lett&2
A. Ye'S, sir..
Note : A letter banded to counsel :for com~
1Jage 289 } plainant.
Mr. May: vVe have 110 objection to the a-dm.ission of this
letter to sbow Mr. Lindsey ·made some effort to locate his
wife-his former wife, I should say. However, I do object
to the subject matter of it.
Mr. Parker: That is all right. That is all I want to show.,
just the efforts were made.
The Court: That is admitted in evidence..
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By Mr. Parker:
Q. What efforts did you make to try and locate your wife!
A. I couldn't tell you every individual instance over a pe1·iod of ten years. .
Q. I mean at this particular time in 1934---the early parL
A. If you could show me the exhibit there, I can give you
the explanation which it will call up to my mind.
Q. I hand you an envelope with the postmm·k Charleston,,
South Carolina, May 4, 1934, from the News & Courier,,
Charleston, South Carolina, with a letter attached dated May
3, 1934, addressed to you and sig·ned by J. V .. Nielsen, Jr.,.
and ask you if you received that letter and what was the
occasion of your receipt of it t
A. I received this letter in question in reply to.
page 290 ~ an effort to try and locate l\frs. Lindsey and communicate with her concerning the child. That
Mr. Nielsen was a friend of the Utseys in South Carolina
and he was up here with the Times-Dispatch for a while as
a reporter and he visited us quite frequently when we first
married and lived at 503 South Davis.

Mr. Parker: I offer that in evidence.
Note: Filed and marked Exhibit HDL No. 6.
Q. I hand you another envelope postmarked Atlanta,
Georgia., Station B, June 12, 1934, addressed to you, with a
letter and a part of a classified section of a telephone directory and ask if you received that letter and the occasion for
its receipt!
.
A. Yes, I received the letter.
Q. ·what was the occasion '1
A. ·well, I had written to Mr. Herman Pearcy, n very close
friend of the family in South Carolina, asking him about
them because he had lived with them for ten years, and I
didn't hear anything· from that letter for a lon,:.{ while and a
reply came from New York from his ~ister, telling· me that
Herman l1ad died, but in the meantime Mrs. Lindsey-the
last time she heQrd of' her she had taken a job with the Eastern Air Lines as hostess on the run from New York to Atlanta, but at the time the Government took over these planes
to carry the mail she had lost her job and the
page 291 ~ last she hoard of' her she was in some hotel in
Atlanta, and I thought possibly to locate her by
that means through inquiry at some of the hotels.
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Mr. Parker: I offer that letter in evidence.
Note: Filed and marked Exhibit HDL No. 7.
Q. I hand you an envelope postmarked Atlanta, Georgia,
with a letter dated June 11, 1934, both of which are addressed
to you, and ask if you received that letter¥
A. Yes, I received this letter and that is along the same
line of inquiry.
Note: Filed and marked Exhibit HDL No. 8.
Q. Why were you trying to locate Mrs. Lindsey at that
time¥
·
A. That was the only hopes I had of getting in contact
with that little boy or seein!>,' him. I had felt it was hopeless
to try and do anything with her people because they ~re the
ones solely responsible for bringing on all this trouble. I
have never blamed :Mrs. Lindsey; I blame no one but her
people.
·
Q. The baby then at this time was living with the grandmother in Columbia?
A. That is right. Mr. Peal'cy's sister who wrote me from
New York in reply to that inquiry said Mrs. Lindsey, she
thought, was in Atlanta and that the child was living with its
grandparents.
page 292 ~ Q. Were Mr. and Mrs. Utsey, the grandparents
of the child, living together at this time in 1934?
A. I presume they were. I could not testify of my own
knowledge.
Mr. May: I
The Court :
Mr. Parker:
monyThe Court:
know.

was just g·oing to object to that.
That is excluded.
The reason for that is the next line of testiHis aRswer is ineffective in that he doesn't

Bv Mr. Parker:
·Q. After being· unable to locate :Mrs. Lindsey through the
efforts you have exhibited did you try through her father,
l\tir. vValker S. Utsey, of Columbia, South Carolina, to locate
your child?
A. I have tried everv means that I could conceive of. There
is nothing I have left· undone I could think of.
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By the Court:
Q. vYhen you wrote tbose letters to the grandfather trying
to locate the child were you under the impression the child
was living in the home of the grandfather and grandmother!
A. I had just to use my imagination~
Q. I just asked you were you under the impression the
child was in that home?
page 293 ~ A. Yes., sir, I had been told it was.
By Mr. Parker:
Q. I hand you several envelopes and letters addressed to
you from 1\Ir. \'\Talker S. Utsey, beginning· June 16, 1934, and
running through Aug·ust 19, 1938, the exact number of which
is thirteen envelopes and fourteen letters, and ask you if
this is the result of a series of letters on your part to try and
locate your child and communicate with him through the
grandfather of the child, Mr. Utsey?
A. That is right.
Mr. May: "'\V c have no objection to
fourteen letters in so far as they show
to locate Mrs. Lindsey and the child
letters might show that Mr. Lindsey
to his child.

the admission of these
Mr. Lindsey's attempt
and the fact that the
was sending presents

Note: Filed and marked Exhibit HDL No. 9.

By Mr. Parker:
Q. During· the correspondence between you and the grandfather of your child did you send any gifts, money or anything· else in care of the grandfather to your child and, if so,
will you try to refresh your memory and reiterate as much
as you can of it?
· page 294 ~ .A. I sent all the things you have named, be'-'
sides asking if the 'little boy would be allowed to
have a little pony.
Q. Did you buy a pony and the necessary harness for this
bov?
A. Yes, sir, and I still have it.
Q. You still have it"?
A. Yes, sir.
Q. Did you try to ascertain where the child was so you
could ship it to him 1
A. Yes. Mr. Donald Russell wrote me in reply to some
money that I had sent the little boy Christmas and the letter
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,of inquiry if they would let him have the pony tbat he had
talked to Carol and he would like to have the pony now if it
was agreeable. I immediately wrote him just to let me know
where the child was and I would ship the pony. In the meantime I had !fr. ,volf, of ·wolf's horse stables, come up and
get that pony and take it clown there and I inquired from
the railroad companies and different shippers here in Richmond just the best route how to get that pony there, but I
-couldn't tell them anything definitely until I found out where
that child was and I wrote Mr. Russell time and time again
that the pony was ready to go, that I had bought him all new
saddles and new bridles and I had everythingpag·e 295 ~ possibly three saddles and bridles and blankets in
triplicate because some of the saddles had been
used and I wanted l1im to have brand new stuff that a kid
would appreciate and I was only awaiting word from him
where the child was to ship the pony. None of my letters
were ever ans-,vered and that pony stayed down at Mr.. Wolf's
to the best of my ree-0llection for two months.

By the Court :
Q. vVho was Mr. Russell?
A. A brother-in-law of l\fr.s. Linds~y who lives in Columbia,
South 'Carolina.
By Mr~ Parker-:
Q. Let's clea.r that up further. Is Mr. Russell now repre·senting Mrs. Lindsey in Columbia?
A.. In Spartansburg, South Carolina.
Q. In refe1·ence to your petition for the custody of tllis
child!
A. Yes.
By t11e Court:

Q. He is an attorneyf
A. Yes., sir..
By l\ir. Parker":
Q. Has he or not taken a larp;e part in your domestic dif-

ficulties with your former wife t
A. I consider him equally guilty with the rest,
but as to :Mr. Russell I finally called him on the
long distance telephone and told him that the pony was ready
and to please tell me where to ship it and he was -very ·sarcastic in his replies.
page 296 }
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By tile Court :
Q. How long ago was this that you purchased the pony and
that these communications incident to the pony took place!
Ar I suppo~e three years or longer, Your Honor ..
By Mr; May:
Q. Three years ago1
A. Or possibly longer. I can't tell you definitely about tl1e
time ;. three years more or less.
By Mr. Parker:
Q. Does the correspondence with the grandfather also or
some of the correspondence also show that you were trying
to deliver the pony?
A . Yes, sir, it does, and I was in hopes if I ~ould get that
pony there in some means just building up stepping stones
would give me the opportunity to communicate with the child
and gradually break the ice and that I could go clown and
see him. I didn't want to be at animosity with those people
if possible to keep out of it.
page 297 ~ · Q. From 1934 through 1938, which is the period
we are now covering, did you send this child any
moneyf
A. Yes., whatever money I could spare. Whenever I would
get any and I would send him a present I would slip a little
money in with it.
Q. vV ere any of your cheeks cashed f
A. Yes, to the best of my recollection there was a check
cashed in Spartanburg'.
Q. Were any of them returned to you 'f
.A. Yes, they l1ave been returned.
Q. What other presents have you sent the child or attempted to send the child f
A. I have sent him every kind of little toy gun and toys
the best I could attempt to figure in my mind a little child of
his ag·e would enjoy; I have sent him a $75.00 moving picture
outfit, not only the projector, but the little kodak to~ take the
moving pictures and the screen: sent him electric trains;
sent him after he got to be a little size-the last present I
gave him was a Gruen precision watch, which Mr. Utsey told
me recentlv in Columbia he was never allowed to· have--I
judge because of the fact that I had eng-rnved in the back of
it: "Carol from his claddv." Thev still had it and contemplated returning it to me. ·
.,
·
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Q. Here is a letter dated January 5, 1937, from

page 298

~

Mr. Donald Russell, addressed to you. Does that

acknowledge the receipt of a packag·e for your
son for the Christmas previous to that-that is, Christmas,
1936?
A. It does.
Note: Filed and marked Exhibit HDL No. 10.
Q. I band you an envelope postmarked Spartanburg, South
Carolina, dated January 3, 1939., with a letter attached elated
January 3, 1939, from Donald Russell and, ask if you received
that letter and if that also acknowledges receipt of a communication from you in reference to your son 1
A. It does.

Note:

Filed and marked Exhibit HDL No. 11.

Q. Is this one of the checks you are speaking of that they
cashed that you sent your son, dated December 27, 1'9381
A. Yes, that is the check.
Q. Is that endorsed by your son?
A. It is endorsed by Carol Scott Lindsey and '' For deposit'' and then it looks like Dargan-Bragg Company. Mr.
Robert Dargan is the husband of l\Irs. Lindsey's sister.
Q. You say it is endorsed by Mr. Dargan, too1
A. Yes., sir.
Q. And he is in what way connected with the family 1
A. The husband of Mrs. Lindsey's younger sister :Mildred.

Note: Filed and marked Exhibit HDL No. 12.
page 299 ~

Q. Is this a return receipt for some present
sent him in 1939 or a letter with a present in it?
A. Yes., sir.

Note : Filed and marked Exhibit HDL No. 13.
Q. Have you all the checks you sent your son that they
cashed?
A. I sent him mostlv monev. I then l1ad no bank account
along- that line when_:
"
Q. You were only g·etting· back hi tl1e black about this time
to keep a bank account f
A. Yes, sir, only since I have been on Third Street.
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Q. Here is an envelope dated 1940, addressed to Master
Carol Scott Lindsey, a registered letter, with a letter in it
that has been unopened. ,vm you tell the Court whether that
letter was sent to yom son and whether it was returned to
you!
A. Yes~ sir; it is still unopened.
Q. I ask that you now open the envelope and let the Court
see the contents of it.

Note: ·witness opens envelope.
Q. After you have opened this envelope what do you find
is the contents in there 1 Don't read them, but just tell what
they are.
A. It was a check for $25.00 made payable to Carol Scott
Lindsey, dated August 27, 1940.
page 300 ~ Q. And there was a letter addressed to your
son in there f
A. Yes, to Carol.
Note: Filed and marked Exhibit HDL No. 14.
Q. In December, 1940, did you again try to communicate
with your son?

Note: At this point a recess was taken on account of the
witness' condition.
Note: A letter handed to counsel for complainant.
Mr. May: If Your Honor please, this purports to be a
letter written by myself to Mr. Nelson Parker dated December 26, 1940. The first line of the letter reads : '' Mrs. Kern
advises me through her attorney that she is not disposed to
make any agreement with l\fr. Lindsey nor does she desire
to have any correspondence with him.'' I obj~ct to this letter
because I have written it and in the very first lim, it shows
that it is hearsav.
The Court: You represent her.
Mr. May: I represent Mrs. Kern, but I have not corresponded with Mrs. Kern.
page 301 ~ The Court: Mr. May, a client cannot employ
an attorney through some other attorney and
then take the position that w·hat he writes is not on her behalf and still have him appear in Court for her if it is within
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the scop.e of what he does appear for her on. If that were
true, the .Court would never know what credence to give to
.any attorney's statement.
Mr. May: This is purely cumulative and I do not want
·.to be personally injected. into this case but., of course,' if Mr.
Parker insists I will not insist upon the objection. However,
as I said, it is cumulative of all that has gone on before, that
Mr. Lindsey has made an effort to send some money to his
,-child.
.
Mr. Parker: I want the Court to understand I do not
want to embarrass Mr. Cutler Mav because I think he has
,done everything he could to cooperate and help us in this
matter, but I would like to have this letter introduced, not
for anything Mr. May might. say principally, but to show the
general feeling of these people in South Caropag·e 302 } lina and Florida as to our efforts and as to allowing· this father to see or have anything to do with
his child. I certainly hope it does not embarrass l\tir. May.
Mr. May: It does not embarrass me. I just wanted to
make that statement.
The Court: Mr. May has not done any more than what
bis duty required.- However, the letter is admit.ted in eviidence.
1

By Mr. Parker:
Q. In December, 1940, did you agaln try to communicate
with vour son f
,A. As I told you before, it has been one continuou~ effort.
There has been no let-up.
Q. Did you send him a check in a letter in the early part
of December and I hand you hel·e attached to a letter from
Mr. Cutler May addressed to me, dated December 26, 1940,
.a check dated December 9, 1940, for $50.00 made payable to
Carol Scott Lindsey 1 Did you send that check to your son 7
A. Yes, sir, that is the check I sent him.
Q. Was it returned to you 1
A. It was returned to me by you through Mr. May.
Q. Is this the letter that Mr. May wrote, re-page 303 } turning the check to me to be re-delivered to you?
A. This is the letter and the check which you
gave me, saying it bad come from l\fr. May.
·
1

Note: Filed and marked Exhibit HDL No. 15.

'Q. During· these years in the time your son has been sepa-

Supreme Court of A ppeafa of Virginia

22CJ

He1iry Dorsey Lindsey.

rated from. you have you attempted to employ counsel in the
City of Richmond to try and get that custody or change the
custody of this child to you?
A. Yes, sir.
Q. Will you mention some of the counsel that you have attempted to get t
Mr. May: I will admit that part of the answer which sets
that forth if you want to save time. I mean in the guardian
ad liteni's answer.
The Court: It is admitted by counsel that the part of the·
answer of the guardian ad litem that recites the attempt by
Mr. Lindsey to interview counsel to the end stated is admitted as evidence to be considered by the Court as such.
By Mr. Parker:
Q. Did you at.tempt to get attorneys in South Carolina
also?
A. Yes, sir.,
page 304 ~ Q. I band you here three letters with envelopes
attached, showing correspondence beginning in
the early part of February, 1940, with lfr. Pinckney Cain, and
ask that you tell the occasion of those letters, Mr. Pinckney
Cain being an attorney in Columbia, South Carolina 1
A. It was just part of my efforts to get an opportunity to
see the little boy or ha,re him broug·ht to me.
Q. ere you able to get Mr. Cain to represent you in the
matter?
A. Mr. Cain stated his office had always refrained from
handling domestic cases, but he would refer me to a young
attorney that he thought would have no objection to handling

,v

it.
Note:
16.

Three letters filed and marked Exhibit HDL No.

Q. Was it after these letters that you communicated with
me and employed me to use my efforts 7
A. Yes, it was.
Q. That was in May, I believe, 1940, that you employed
met
A. To the best of my recollection it was somewhere along·
that time; possibly may have been a little earlier than that
I employed you.
.
Q. Did you make a trip to South Carolina in l\fay,, 1940?
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A. Mr. Erb and I went to South Carolina together.
Q. Who is Mr. Erb?
page 305 } A. Mr. Erb is a private detective, employed by
me.
Q. ·what was your purpose in going to South Carolina?
A. To locate the whereabouts of my little boy, Carol Scott
Lindsey.
Q. Did you find your son f
A. No, we didn't find him. I couldn't tell you of my own
knowledge of what Mr. Erb encountered. Neither he nor I
saw the child.
,
Q. You did find out where he was, didn't you t
A. Yes, sir.
Q. ·where was he¥
A. in Spartanburg· at that time with his grandmother.
Q. ·with the grandmother?
A. Yes, sir.
Q. How long had he been with the grandmother1
A. Ever since he was born, so they stated.
Q. Did you talk or did Mr. Erb talk with the gTandmother
at that time?
A. Mr. Erb talked wit}) her; I stayed in the background.
Q. Did you all investigate where the child had lived previous to going to Spartanburg, South Carolina?
A. Mr. Erb did that.
Q. Did you investig~te the schools and other conditions
under which the child lived and was educated in Columbia?
A. Mr. Erb called on the superintendent of the
page 306 } school whieh Carol attended and also talked with
his teacher.
Q. Did he talk to Mrs. Utsey, the grandmother·?
A. He talked with her by telephone from the Franklin
Hotel in Spartanburg. Mr. Erb got the information that the
little boy was in Mexico and we headed back for Richmond.
I wasn't satisfied that was true and I said: ''I have a strong
idea if we go to Spartanburg- we will pick up his trail there."
I am not taking any credit away from the detective for locating him, but just told him it was my hunch we would probably
get an idea there and late that afternoon we drove over to
Spartanburg and he picked up the trail of the little hoy there
at that time. That h; the first definite knowledge I had of
where he was.
.
Q. Is that the first time you were able to locate where the
young man was f
A. That was the first definite knowledge I had.
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Q. Mr. Lindsey, how long did you remain out of a position
after you lost your business in December, 19311
A. That I remained out of business before I go1; any position 7
Q. Yes.
A. I was at home two years, not at all in good health, and
with a sick mother and it was possibly two years
page 307 ~ or longer before I secured any work at all of any
description.
.
Q. You said you were not in good health. What was your
trouble?
A. Well., I suppose, l\Ir. Parker, grieving over having my
home broken up, one thing, and broken down.
Q. After you did start to work two years after 1931 where
did you go to work?
A. I went to work ·with the Sanitary Grocery Company.
Q. Did you have a regular job there?
A. No, sir. For quite a while I only got in a Saturday's
work and probably some Friday afternoon and then Saturday, and they were not paying regular clerks then but $12.00
to $13.00 a week.
Q. What would you average a week during that time?
A. After I got on being a regular clerk and the job enlarged they paid me a bonus up to $14.00 a week.
Q. Before you actually got to be a clerk what would you
average?
A. Some weeks $3.00, some weeks $5:oo; if I had a good one,
I would make $8.00 or $9.00.
Q. And that was only for two or th1:ee days a weekT
A. Yes, sir. Sometimes I would get an opportunity to relieve a manager who was out sick. That job paid a little
more.
Q. You are a meat cutter or butcher by trade, aren't you?
A. Yes, sir.
page 308 ~ Q. Now how long were you with the Sanitary
after you obtained a position that you said' you
averaged about $14.00 a week when you made the most?
A. Just how much time did I put in with them altogether f
Q. After that.
A. Then I finally secured a position as a manager of a
market department in one of the little markets. Of course,
I was the new man and so many had seniority over me I had
to tnke anything.
·
Q. How long were you in that manager's position!
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A. I stayed there from possibly little over a yoor until I
went in business for mvse]f on Third Street.
Q. Now if you were "'out of a job about two years and no
temporary work at all, that would run you to 1933 and then
you said you had temporary work for how many months Y
A. I don't remember just. exactly the time..
Q. You say you were with the Sanita·ry for temporary and
permanent work for how long!
A . .Altogether until I went in business in May, 1936, I think.
Q. So you went in business for yourself in 1936. What
'Sort of business was thaU
A. I opened a little tea room on Third Street.
Q. Did you have any capital to invest in that tea room Y
A. No, I did not. Tbe lady who is associated
page 309} with me in the business, Mrs. McLain, had some
insurance from her lmsband who had been killed
in an automobile accident and she was looking for something
to do in the line of business and I was out to better nrvself
:and what little money she bad she put up and started it off and
later on as my part of it when the Government paid off the
soldiers' bonus the following year I got $740.00 from that
and I put that into the business, but neither of u'S drew any
salary, no more than absolutely necessary living e-:s:penses. It
was just a starting off business for possibly two years.
Q.. That would run yon to 1938 before you began to draw
any appreciable amount of money from the business?
A. I think it ,vas possibly in connection with that 1937 ·or
1938 in April before we had as much as $200.00 that we could
op-en .a banking· account with the Southern Bank & Trust Company.
Q. That business did grow and prosper, clidn 't it, under
your g-uidance?
A. Yes, it l1a'S.
Q. And you are now earning a fair income from that. business?
A. Yes, sir.
.
Q. Let the Court know approximately what your income
from that business is. As near as you can, tell it
page 310 } for the years beginning say 1939 and 1940 to the
present time.
A. 19·39 and '40 to the present timet lvlr. Parker, I would
have to draw on my memory right strong, but I think the
-first income that I filed was for about $4,200.00 in 1940-1939.
Q. The Court expects you just to do the best you can; he
1.,1ows you cannot remember all these thing·s.
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A~ I think my last year's· income was possibly around maybe $6~000.00.
By the Court:
.
Q.. Is that the net income of the business or the net share
that comes to you Y
A. It came to me that I have to pay personal taxes. on.
By Mr. Parker:
Q. Now this income did not all come from the n~staurant
business, did it Y
A. No, sir.
Q. Have you any interest in any other businesses and, if
so, when did you start those businesses and tell the Court
what they are?
A. I have a brother-my younger brother-who is conducting a business for us out on Chamberlayne A venue, 2523,,
under the name of Lindsey Brothers; it is a retail food store,.'
and then we have one at 107 North Third Street, another retail food store along the same lines, but I don't
page 311 ~ draw any salary from those stores whatever, but
I do draw a stated salary from the tea room.
Q. But your income is augmented°by the profits from those
two businesses when and if you make profits?
A. Yes, sir.
Q. Those two businesses are still being operated f ·
A. Yes, sir.
.
Q. ·where do you live now .and how long have you been living at your present address?
A. I live at 2404 Hawthorne Avenue and I have been living there two or three years this September.
By the Court:
Q. That is in Ginter Park 1
.A.. Yes, sir.
Q. Is that on the other side of Brooklyn Park Boulevard?
.A. No, sir. Y:ou go clown Overbrook Road until you g·et to
the playground ·and turn right to the rig;ht. It is right in the
middle of the block facing· the playground.
By Mr. Parker:
Q. It is south of Brookland Park Boulevard, isn't iU
A. That is it.
.

.

By the Court :
Q. Do you rent there or own it?
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A. No., sir, I purchased the home from Mr. Cardwell, the
attorney.
page 312. ~ Q. Mr. Billy Cardwell J
A. Yes, sir.
Q. Mr. ·wmiam H. Cardwell~
A. Yes, sir ; I bought it from him.
Q. What did you pay for that home or agree to pay for it ·1
A. I agreed to pay a lot less than it cost. If I don't have
to disclose that, if you excuse meQ. Yon• don't want to?
A. No, sir.
Mr. Parker: It is all right with me. If the Court wants
to know what he actually paid, it is all right. If he gets a resale for that placeThe Court: I don't desire it unless other counsel wish to
know tt. I know about where the l10use is.
By Mr. Parker:
.
.Q. Now you still have a deed of trust ai1d owe money on
that home, don't you 1
A. Yes, sir.
Q. Do you care to let the Court know what you owe on it 1
A. Yes, sir, I pay through the F. H. A. these monthly payments.
· Q. How much do they amount to 1
A. $63.35 a month.
pag·e 313 ~ Q. How large a ·home is -this?
A. It has twelve rooms, · six bedrooms and two
baths.
Q. Who do you· have living with you 1
A. My mother and my oldest sister, Mrs. John R. Cavan,
this gentleman's wife· (indicating) and bis two young girls
and my younger brother Tommy.
By the Court:
Q. How old is he 1
A. He is around thirty or thirtv-one.
Q. He is a grown man 1
"
A. Yes, sir.
By Mr. Parker:
Q. There are two children that are nieces and nephews of
yo·u.r living in the house 1
A·. Yes, sir.
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Q. How old are they t
A. I think Jane is fifteen and Elizabeth twenty or twentyone.
·'
' · ···
· ·
·
Q. Have you a room in this house that could be turned over
to your son Carol Scott Lindsey to .Iiye hi should 'the -Court
decree you should have custody of your son;
A. Yes, sir.
·
· ·
Q. Would he have a room for himself t
A. If he preferred it, yes. I would rather he sleep in the
same room with me.
·
··
, ·
Q. Have you anyone there that could look afpage 314 ~ ter your son during the hours that you are work.
ing·? · ·
·· ·
··
··· ·
· ··
A. Not only could, but they would and anx~ous to.

'By the Court :
Q. "Wllo have you in mind f
A. My sister :Mrs. Cavan ·and my mother. Of course, my
mother is not a Y?Ung wo~an.
By Mr. Parker:
Q. Is your home well furnished and comfortable f.

·A. Yes, sir, for people 'in ordinary circumstances I think
you would find it ju'st . about as. ~ttractive as the average
home.
Q. Is it in a good neighborhood?
A. I consider it exceptionally so.
Q. Have you been to South· Carolina since y011r trip of
May, 1940, in an effort .to see or communicate with your son
or to try to make some arrangement about seeing or having
your son with you f
·
·
·· · ·
A. Do you mean since the time I went with l\Ir. ErQf
Q. That is right.
·
·
·
·
A. Yes, sir, I went down with my brother-in-law Mr. John
Cavan and I think that was in May and then the last of June
I went down alone.
·
Q. May of what year, that first trip you spoke off
A. May of this year.
·
·
·
Q. And then the next one was June, 1941 f
page 315 ~ A. Yes, sir.
·
·
Q. ,vho did you see and where did you see them
on the second trip; that is, the May trip when you went with
vour brotlier-in-law to South Carolina Y
· A. The first person I saw to talk to about Carol to tell me
nnything was the superintendent of the county schools.
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Q..Don !t tell what he said, but tell what your inve~tigation
developed f
··
·
·
A. 'r saw him and then I went to see Judg·e Case just by
:accident, who lived next door to the Dargans.
·
. Q. vVho are the Dargans?
·
A. Robert Dargan is the -husband of the former Mildred
Utsey, the youngest sister of Mrs. Lindsey. J"Q.st by accident
1 ran into Judge Case who lived next 'door.
Q. Where Is this; in w4at city or town f
A. In 'Spartanburg.,' South Carolina.
Q. What did you find about his srhboling from your investi·0·a tion in Spattanbu'ro·?
·
· ·• ·
·
0
A. I couldn't find anything definite from Mr. Dargan.. ~he
way 1 took his co11vei·sa tion he wasn ?t disposed to· giv~ Irie
:any information concerning· Carol .other than Carol had been
living with him and he and Carol were buddies and be' had
just g;otten ~ card ~rom ..him .anq ~xpsctecl i1im tq cpm~. ~:p
:and ~nepq. l~1s. vacatu~:µ with 411µ, ~nd fro!ll ill-~re we went to
Pme Street S~hoo~
page 316} :Q.· ~1.ght ther~ at th~ poi11-t yo11 ~~w l.rr. D~rgaT•,
· · ··
~~~re .clid }1~ t~H "J:PJ:1 Carol ?~~
!4at tilne·t ·
A. He g-nve me tq 1mder·sta71d bp "\VtlS m f}QrJ4a..
Q. With whom?
· .
A. )Vii;h hi~ motlier.
Q~ Ilpw· lQng dicl he t~ll you ~e pa~ b,~e~ l~ flqrW~ f
A.. He ·"\vouldn 't say.
·
-·
·
Q. Now you said you left Mr. Dargan and went to the
school. What did vour investigation disclose th-ere·t
A. vYe went over ·to the Pine Street School and ·were shown
~he record .PY lv.Ir. Dupree, the princip;:q 'of tJ.i# ~cho~l, #ncl
1t showed that Carol had been attendmg that school and
Robert Da1·g·an was listed as his g11ardian. It showed he
bad been attending the school during ·skip se·ssions qi ·Spai:ta·nburg and Robert Dargan was listed as his guardian. Do you
want m-e to tell anything the princ'ipal told me?
Q. Not what he told you, but' what yo~r inve~tigation disrclo:sed.
·
~

at

The Court: If you saw the record.
The ,vitness : Yes, sir.
Mr. May: I try not to object any more than I have to and
unless tlie evidence seems to be material I do not care to object at all, but I do not have any idea myself w}J~t
page 317 ~ this reeord will reveal or what Mr. Lindsey will
say it will reveal. Sq I am going· to object to the
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testimony and ask for the best evidence to be produced, whicTu
is the record itself.
·
The Court: How could you get the record from South
Carolina 1
Mr. May: I assume it can be gotten in the usual way by
depositions, but certainly we are, going to take depositions:
down there la1;,er anyhow and they have the right to summon
the witnesses at that time and have those records introduced..
The Court: I think it is hearsay. For the time being 1
am going to exclude the evidence.. I will let him put his answer in the record, but the Court will not now treat it as evidence. I t~ink it is possible to get the best evidence and if
depositions should be taken in South Carolina he could actually get the records in evidence. I will let him testify for
the purpose of the reco1·d and sustain Mr. May's objection
for the time being.
page 318

~

By Mr. Parker:
Q. Briefly state what tbe record disclosed ..
A. The record showed that he had attended school there
and Robert Dargan was listed as his guardian and he left
one session-skipped a session and came back and when he
came back the next session he told Mr. Dupree that his name
was Carol Scott Kern; he was then going under that name.
We had a little difficulty locating him at first when we were
looking· for Carol Scott Lindsey because he was then g·oing
under the name of Carol Scott Kern.

By the Court:
Q. That was in Spartanburg·!
A. Yes, sir, at Pine Street School in Spartanburg.
By Mr. Parker:
Q. Did your wife re-marry?
A. Yes, sir.
Q. Do you remembei· approximately when that was 1
A. No, sir., I do ~ot. Dr. Sidney Mathews, a Baptist minister who is a mutual friend of ours, gave me the first information in trying to locate that youngster to send him that
pony.
Q. How long; ago was thn t 'V
A. I suppose it has been-oh, possibly between three and
four year~, to the best of my recollection.
pag·e 319 ~ Q. "\Vhom did your former wife marryT
A. She married a Lt. Frank B. Kern of the
Ii.Jastern Air Lines, Company.
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Q. Is that last name the same name you found your child
listed under during the second session at Spartanburg?
A. Yes, sir.
The Court: I will admit that, that he found the child
listed under that name as a factual thing that he could tell
himself, but the other things are excluded on Mr. May's objection.

By Mr. Parker:
Q. 'While in Spartanburg did you see Mrs. Utsey, the grandmother of this child Carol Scott Lindsey 1
A. No, sir. v\T e went to Columbia to find her.
Q. Did you talk with Mrs. Utseyl
A. Yes, sir; found ner at the 'Wade Hampton Hotel in Columbia.
Q. Did you talk with her about your son?
A. Yes.
Q. Please tell the Court the contents of that comrersation.
0

Mr. May: If Your Honor please, I am going to object to
any hearsay testimony liere.
By the Court :
Q. 'rl1is conversation was with l\frs. Lindsey"?
page 320 ~ A. Mrs. Utsey, the grandmother.
The Court: I don't think that is admissible.
Mr. Parker: Let me have a word just here. ~frs. Utsey
it has been testified had this child up to the time we started
these proceeding·s and had it right up to bis first trip to
Columbia., South Carolina. Now anything she related in reference to the cl1ilcl during· the years she had him is certainly
admissible evidence. This mother had the custodv as far
as the legal records are concerned, but the testimon:v is here
that Mrs. Utsey had the actual custody from the time they
went to live there until Mr. Lindsev went back and he said in
bis testimonv I think about half
hour ago that when he
went to Spartanburg· he found the child iii' the csutody of
Mrs. Utsey. Now this conversation has to do with the time
during which he had the child.
The Court: Mr~. Utsey is not a party to this cause.
Mr. Parker: Except she had the custody of
page 321 ~ the child. You have ruled if she did have the
custody and we could show that, that we could
show the facts and circumstances.

an
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The Court: I did th1.t on a picture as to what this man's
action should thereafte11 be, but as I understood this was last
summer or this year w en he went down.
Mr. Parker: ,ve are Jnly going· to bring into this evidence
the conversation dealin r with the child during· the time she
had him. Now we have shown she had him from early childhood up until 1940 in J me or July when I filed my petition.
Now I believe we wou 1 be entitled to show the facts and
circumstances surround ng her cu'3tody of this child and how .
the child was told abou his father, if he was ever told about
his father, what happen ?cl about the child, where he was during those times, his sc )oling and that sort of thing. I believe that is proper evi ence. You want all the facts.
The Cour : : Yes, but the law tells me what I
page 322 ~ can consider and what I cannot consid(,r.
Mr. Park r: In other words, if Mrs. Lindsey
or Mrs. Kern as she wa at that time, had committed the custody of this child to h r mother, she has certainly created
that grandmother as he~ ag·ent or spokesman for herself, so
to speak, as far as thi gs relating to that child during that
particular time and th t would not be hearsay. Of course,
we could not make her ·a party to this proceeding and it is
not necessary because Tour Honor can change the custody
here without making· h ,,r a party to these proceedings beca use she is in South arolina and I could not make her a
party., but they will ha e an opportunity to refute this evidence, they are g·oing t examine this lady, and it certainly
goes to show the condi , ons this child has been living under
all of its life except the i ast year.
1\fr. Boyd: If Your ]Jronor please, in this regard it seems
to me this ~~ an action to determine whether or
page 323 r not the cust'pdy of this child should be changed
from whoseyer custody it is now in to the cmstody of the father and ]J think the determination of that fact
would depend upon in whose custody the child had been and
whether or not that cu$tody in whosever care it may have
been was a proper one. tr think that would have some bearing
on whether or not the !father under the circumstances in
which he now finds hirrt~elf is entitled to have that custodv
changed and it would se~m to me not only would the question
that Mr. Parker asked {be correct, but perhaps it would go
into the character of thi$ Mrs. Utsey insofar as it mig·ht have
i-;omething to do with tll'r type of custody in which this cl1ild
was placed and that is j~1st the idea of the guardian ad litcm
en this partic.ular question.
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The Court: I am going to admit this testimony on the
basis, not of the truth or falsity of everything· that this lady
told this man .about it, but as to the attitude of the lady herself telling it who it has already been testified
,page 324 } had physical custody of the child and as to her
disposition and .her feeling and what she voiced
.and what she showed, but not as to the truth or falsity of the
-declarations which she made because they should not be binding on Mrs. Kern, unless it may be binding because Mrs.
Kern had made that lady her -agent for the physical keeping·
·of that child and she would be bound by her declarations, but
I am excluding the truth or falsity for the time being and
:admit it as showing the picture and disposition and so forth
-of the lady having the physical custody of the child, acquiesced
in by Mrs. Kern. Go ahead and answer it.
Mr. Parker: Of course, I note my exception to the exclu:sion of it on the .que.stio.n of the truth of it. I just want to
note that.

Q. Now go ahead.
The Ctmrb State what she told you and wba't was her attitude in telling -yo·u, whether it was in a loud
page 325} voice or whether_she showed animosity or feeling
il1 connection with it, whether you should see the
diild or not or whether you should g'ive presents to the child.
Mr. ]\fay: .Just a mo1nent. Do I understand the Court is
going to ·allow this witness to repeat the words that she told
bimf
The 'Com·t: Yes., because I can't tell whether her feelings
were justified or whether she displayed animosity until I can
hear the wo1·ds, but I am not going to construe the ·words as
·being hue in tliemselves, but I want to get what that lady's
:atfitude was in the transaction, she being then the physical
eustodian of the cl1ild, one of them that is raising this child
1mder its present environment.
·By Mr. Parker:
Q. Go ahead, Mr. Lindsey·.
A. Well, I told her I had come for the purpos·e or seeing
'Sis-that was my former wife, Mrs. Kern-if she wouldn't
:agree or consent to having- Carol coming with me at least
part of the time and I told her that I was in a position to
rlo something worth while for him and I had always wanted
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to do for him, and she was very emphatic in saying that as far as Carol was concerned he didn't
· know· that l1e had a father, that my name had
never been mentioned to him, and she went so far as to state.
that at some little get-tog-ether in Spartanburg l\tlr. Robert
Dargan had taken him there and Carol had gotten up and
made his speech and said: "Bob Dargan is my daddy,'' and
she also stated that Carol was then living with Sis-my
former wife, his mother, and that Mr. Kern thought a lot of
him and had adopted him and I should never be permittecl
so· much as to even see him.

page 326

~

By the Court :
Q. Did the lady display any feeling· toward you when she
said that., l\fr. Lindsey1
A. She was in deep di stress. I didn't thinkQ. Was this the grandmother of the child 1
A. Yes, sir. She was a miserable woman. 8he had lost
.her daughter, Mildred Utsey, who had died in childbirth, and
she had also lost her husband, which was, according to her
statement, the greatest blessing that had ever come over her;
she seemed very much elated over that, but she was distressed over Mildred's death. I said: "Mrs. Utsev. there
is no reason in the world whv I should not have that child
with me." She said: ''"\Veli, he has never known that he
had a daddy.'' I said : '' He is bound to know
page 327 } that from all the things I have sent him.'' I said:
"1\fr. Utsey and I kept up quite a correspondence
and Mr. Utsey allowed me to believe or led me to .believe he
was delivering these presents to Carol and he was relaying
the information to me." She said: "That is ·a lot of bosh; it
is nothing to it. I never allowed Carol to come in contact
with him, he was so filthy and immoral.''
Bv the Court:
·Q. Never allowed Carol what?
A. So much as to come in contact with him.
Q. ,vith the grandfather 1
A. Yes, sir; that he was so filthy and immoral that he
wasn't fit to associate with him, nor were any of his associates
fit to come in contact with Carol.. and I said: "I sent him lots
of things here·
The Court: ·what I am interested in knowing is a bout this
lady herself that you are talking about, wbethel' she displayed
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temper towards you or her attitude towards you, whether
she showed bitterness towards you or not.
By Mr. Parker:
Q. Did she make any statement in reference to you ever
having the ehild 1.
page 328 ~ A. She said I should never have him, it made
no difference what any court said; that she would
take him and go to the farthest ends of the world. She said:
''You started this suit; now you crack your whip."
Q. Did she tell you that you would see this child over her
dead body?
A. 1.1hose were her exact words.
Mr. May: I have another objection later after all this testimony is in, but I do object to Mr. Parker leading the witness
to that extent.
The Court: Yes, that oug·ht not to have been done.
l\fr. Parker: I did not intentionallv do it. I know it iR
hard for Mr. Lindsey to bring out ali°these facts.

· Q. Now tell the Court what this lady told you about the
presents you had sent?
A. That he had never received anything- I sent him. I said:
''He is bound to have known he had a father, as many packages as I sent him with his name on them.'' She said: ''Yes,
but they were torn off and," she said, "the watch you sent
him Christmas we have never given him; we have thought of
returning· it to you several times.'' Her whole attitude was
that under no circumstance or under no consiclpage 329 ~ eration ,vould I be permitted to see the child, that
the Court's order amounted to nothing· and that
before she would submit to it she would take him and go to
the farthest ends of the world with him. She said: ''If
you see him, you will have to see him over my dead body."
Q. "'\Vhen you had this conversation with her where was
the child then 1
A. According to her statement, the child was in Florida
attending some private school.
Q. Did she state whether or not his name had been changed f
A. Going- under the name of Carol Scott Kern, that he had
been adopted by my wife's second husband.
Q. "'When was it that child was sent to Florida by l\frs.
Utsey?
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Mr. May: ·wait a minute. Are you through with the conversation i
Mr. Parker: Yes.
Mr. :May: If Your Honor please., I move that all of the
conversation between Mr. Lindsey and Mrs. Utsey be excluded on the ground that it is hearsay. I might say in this
connection that Mr. Parker has the privilege of havmg Mrs.
Utsey as a witness and if he wants to introduce
page 330 ~ any of this testimony why, of coutse, he can do
so, but what he has attempted to do hete is to
i-eplace l\Irs. Utsey entirely by this witness.
The Court: The Court is not admitting this testimony as
to the truth or falsity of the declarations that Mrs. Utsey
made to Mr. Lindsey, but it is admitting it so the Court may
get as best it can a picture of Mrs. Utsey; that is, her £eelings, her reactions and her animosity or lack of animosity to
either parent so that the Court may judge the best it can as
to what the child is being· subjected to under the conttol of
Mrs. Utsey; that is; whether that is any part of the environment and physical custody, as to whether it is for the best
interest of the child or not.
By Mr. Parker:
Q. Mr. Lindsey, how long have you known Mrs. Utsey the
grandmother of your child Carol Scott Lindsey f
A. I knew her wheu I met my wife here in Richmond. They
wel'e visiting in Richmond at that time, some relatives of
theirs. That was in, I think, the late stlmmer of
page 331 ~ 1926.
Q. Tell the Court what you have learned of the
character of Mrs. Utsey t
The Court: That is, what you know yourself. Oi course,
some you g·ct from others, but mostly from your actual contact
with her yourself, what sort of lady she is, whethet kind and
good-natured and that sort of thing or whether she is not.
A. "\Vell, she has been anything but kind and good natured
towards me.
By Mr. Parker:
(J. Go right ahead.
A. And she was the direct cause of my wife and I separating and that child being w·here it is today. From the titne
tl!c cll_ild was born September 1, 1928, Mrs. Utsey came here
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-my wife at the time was in Stuatt Circle Hospital and
her younger sister was staying in our home at 2512 Fourth
Avenue on her way back to South Carolina from a visit to
New York and she stopped over to be with my wife and Mrs.
Utsey came in on a Sunday morning·. When I came down:stairs she ~et me and greeted me very cordially, put her
.arms around me and hugged me and I said: "How did you
get here?'' She said: '' I came by cab.'' I said: ·
page 332} "VVhy didn't you call meY" she said: " I didn't
want to get you up so early in the morning. I
know you work late at night."
vV e got along all right and I told her in the beginning! said: "Mrs. Utsey, you and l\Iil make yourselves at home
.and do exactly as you would at home; make this your home
here.'' I said: '' You can go to the restaurant and get your
meals if you want to or if you want to fix an3rthing here or if
there is anything you want you call up Mr. Layton at the
store and he will fix it up and send it to you." Monday morning the baby was born, Labor Day. The first starting of
any controversy with her was about the naming· of that
child. I went to the hospital twice every day whenever the
hospital would permit me to see my wife and child ·and the
nurse would come in the room and ask what we had decided
to name him. 1VIy wife and I had planned great things for
that little fellow and as between us if it was a girl she was
·going to name it and if 'it was a boy I would have that privilege, and we decided on all such names from Stonewall Jackson down, but down in my 11eart I wanted to name him after
my fatber and up -nt the hospital room when the nurse would
come in with the card and want to lmow what the child's
name was they insisted on naming him after Mr.
-page '333} Utsey. I bad heard so much about his vfoiousness
that I am bound to ndmit I was prejudiced and
that night I 11ever said anything to my wife about it., but I
said: "No, don't name hlm now." They said: "You have
got to give hhn a name because they have got to fix up his
birth certificate." I said: "Wait a while,'' and every day
lt was the same thing and a controversy about that name and
she jumped up in the room and said : '' Let me tell you some·thingQ. Who is she f
A. Mrs. Utsey. Mrs. Utsey said: "Sis has just as much
right to name that child as you have, the same privilege."
I said: "Mrs. Utsey, there is no need to be in a hurry about
it.. Let the boy wait until he is twenty-one years old and let
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him rna:ke np his own mind to what his name will be and w~
will just name him temporarily Stonewall Jackson.''
It didn't lead to any I would say exceptional difficulties~
and we got home, took the ehild homo and Mrs. Lindsey and
I went home every morning as soon as I could get off from
work, possibly around ten o'clock, to see that child, and
one night the telephone rang; it was the night of the election
between Mr. Jil)imie Byr:qes and Coley Blease. I slept down-stairs on the chesterfield and Mrs. Utsey and the,
page 334 ~ young daughter Mildred and my wife and baby
upstairs-

By the Court :
Q. Vlho was he named after f
A. He was named Carol Scott Lindsey.
Q. I say after who 1
A .. Some of-it was some of Mr. Utsey's people in Maryland; I wouldn't know who they were. That telephone rang
..__it was long distance from Columbia, calling Mrs. Utsey.
I called her downstairs and I was as close to the te]ephoneas from here to you and she talked in very subdued tones,
Iilonosyllables-"yes" and ''certainly" ''no" "Yes" "unh
bunh" and that is about all we could get out of her. She
wound up with nightie-night'' and tip-toed upstairs. Well,
I· had heard she had talked about this Donald Russell, l\frs ..
Lindsey's brother-in-law, being taken into Mr. Byrnes' office
if Mr. Byrnes was successful with the election. So the following morning when I went home my wife was lying in bed and
11ad a Times-Dispatch with l\fr. James·Byrnes' picture spread
across the page and she said: ''Dorsey, here is Mr. Byrnes'
picture~ That is who Donald is going in the office with.'' I
said: '' That is fine." I said: "That was Donald calling last
night, wasn't it 1'' She said: '' Oh, no; that was some man
that was calling- here to tell her about the election." That
passed out of my mind temporarily. ·when I
page 335 ~ came home that nip;ht Mrs. Utsey met me at the
back door with her hands on her hips and said:
"Dorsey, I want to tell you one thing; I am not in the habit of
reporting any telephone conversations to anyone.'' I said:
'' Just what are you· referring to?" She said: "That telephone conversation last nig·ht." I said: "You will liave to
excuse me. That has passed out of my mind. That is vour
affair." She said: ''It was nothing to it. I didn't think
enoug·h of it to even tell Sis who it was." I said: "Mrs.
• 1

!
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Utsey, I didn't think anything of it." I said: ""\Yhen Sis
showed me l\Ir. Byrnes' picture and said that was the man
in whose office Donald was going· I merely said as common
courtesy would make conversation-I said: 'By the way, that
was Donald calling.' '' She said: ''You knew it wasn't
Donald." I said: "I am not saying what I knew, but you
· are twenty-one years old and that is your affair. You handle
that to suit yourself." She said: "It wasn't a thing to it.
If Mr. Utsey had been here he would have talked." I said:
''I am quite sure he would; possibly he would have a lot to
say about it, but once more that is your affair and you. iron
that out to suit yourself."
So the .day they left just before leaving time-Sunday they
were to leave-my wife gives away to her feelpage 336 ~ ings when her mother and sister were getting
ready to leave and put her arms around me and
said: '' I don't want mamma to go." I said: "Sis, I have
already asked your mother to stay, but she said she is bound
to g·o back and take Mildred t0 sd10ol,'' and I asked Mrs.
Utsey if she wouldn't stay_JSis was crying and lVIrs. Utsey
came into the room. She said: "Baby, when will yon be
able to ride that train to Columbia 1" and she repeated it once
or twice. I said: "Mrs. Utsey, just what do you mean by
that¥ I heard you ai;;k her that up at the hospital once when
you were arguing· with me about naming the child. Just
what do you mean by that?" She said: "Because I am going
to take her home with me.'' I said : ''You are in mv house
and talking to my wife. If Sis has any reason to_ g~o home
with you she will have to do so of her own accord. You let
her alone. You are in my home.'' She said: ''Yes, but I
will soon be out of it.'' She said: '' Sis has been telling me
all the week how mean vou have been to her.'' She said:
''You called her a damn liar.'' I said: '' I didn't do anything·
of the kind.'' I said: '' But if you are still bringing· up
that old ground about that telephone call," I said, '' I am
bound to tell you that now that you have opened it up one
or the other of you have told a lie.'' I said: ''Yon
page 337 ~ told me the nig·ht before you didn't think enoug·h
of it to even tell Sis about it.'' I said: '' The
next morning when sl1e showed me the picture she told me it
was some man that called vou to tell you about the election.
Now if you hadn't told Sis about it, how did she know some
man bad called up to tell you about the election, and if you
have told her the truth about it you didn't tell me the trilth
about it."
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They left in a storm and when I came back upstairs my
wife put her arms around me and asked me if I would forg·ive her. I said: "vVhat l1ave you been telling· your mother
all the week?'' She said: '' I haven't opened my mouth to
her about vou.'' I said: '' She said vou told her how mean
I have been to vou." She said: "i haven't told Mamma
anything. I didn't hear :Mamma say that. Anyhow, what
difference does it make what Mamma says as long as I didn't
say it."
It was a sugar barn~l full of letters Mrs. Utsey had had
with my wife during the year and four months we lived together and somehow something got to ticking in the back of
my head that something wasn't right and the very first letter
I picked up was one to my wife about her fatller in which she
saidQ. Tell the Judge who wrote it.
,
A. Mrs. Utsey had written to my wife, in which
pag·e 338 ~ she had said that: '' Got your letter. Daddy said
he had a letter from you and sorry you are
worrying· so, but just why does he worry so. If he writes you
again, you send me the letter." And from that I went into
first one and the other and they were anything but complimentary to her husband, went to detail elaborately the conditions in the home, about the starvation that went on there
and about Mr. Utsey's misbehavior, about the agony and
misery Mrs. Utsey was living in, and always praising my
wife for the wonderful home she had and the wonderful husband she. had and how fortunate she was. So when I went
upstairs I showed my wife the letter and I said-I called her
some pet nickname-I said: ''Uts, here is what your trouble
is. Here is the whole thing in a nutshell.'' She said: '' Have
you been looking in my mother's letters f" I said: ''Here
is the whole thing-, this thing· of writing you anywhere from
one to six letters everv dav. No wonder vou are worse today." She said: "Those letter$ are going ~to cause trouble.'~
I said: '' They have already caused it.''
I sat down and wrote my uncle-no, I didn't write him;
he was here in Richmond at the time and I saw him Monday morning and he asked me if the folks were still here. I
said: ''No., they have gone, but they have just about wrecked
the joint.'' I told him the circumstances, what
page 339 ~ Mrs. Utsey had done, about her misbehavior while
here, and I asked him if he wouldn't g-et in touch
with :Mr. Utsey and see if they coulcln 't p:et together and arr.-1:::e :~rme plan to keep l\frs. Utsey out of our affairs and to
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8rnep ·her from writing that. junk to ·Sis every day. He did..
He wrote to Mr. Utsey aud Mr. Utsey replied to him, saying
:tha t he would be glad to meet him in some hotel, say the
Washington Duke in Durham; North -Carolina, but not to dis·cuss that question with him. My uncle sent me l\fr. Utsey's
letter and sent me a copy of the Jetter he had written to Mr.
Utsey and that was on a Saturday. I showed them-went
in to see my wife and I said: '' Sis, here is a letter from
your father.". She read it. I said: "Here is a letter from
Uncle Johnny to me.'' I said: '' Here 'is my letter to your
father.'' She jumped up screaming and bolloaing and said:
"\Vhen daddy gets that letter he is going to be here,'' and I
l)aid: ''Yes, and you know your husband well enough that
he will be here when he comes. I want to see your father. I
want to take this matter up with him." She then said she
was leaving for home and said~ ur would go right now if
you would give me that child," and I let the matter drop
:and it stayed dropped for some time. She began getting
those telegrams and letters from her mother
page 340} again and talking that stuff about g·o'irrg home,
·and tbinking to -enibarra-ss l1er and that in ber
:pride she would11 't do stich a thing as tbat I said: '' AII right,
if you a1·e going to do a thing of that kind you better get .an
:attorney,'' and I called Alfred KiTsb.
·Tlre Court: We -are getting into the other case now..
Bv 1\fr. Parlrnr~
"Q. In that con~spondence between Mrs. Lindsey and 11er
mother Mrs. Utsey was anything brought out about Mrs.
Utsey lmvlng some friend f
A. Yes, ·siT. It wa:s some letters in there continually ·about
"'uur f rie11d, ,., '' got a call from our frie11d with the Studebaker ·and lt is good to 1mow I ·am to get a ·buggy ride,'' and .
·she wrote other letters that "'our friend was here'' and dif·ierent thing·s he bad said about himself, about an operation
ion his ear, and she said she knew '' the good Lord wouldn't
let anything happen to a good :friend of ours," and she said:
"vVe will need him to befriend us for many years to come;
tear this up.''
Q. When you investigated or went to Columbia what did
you find out in reference to how Mrs. Utsey was living at
the time she had the child with her?·
·page 341 ~ A. At the time I went with Mr. ErM
:Q. Yes..
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.A,, Well, now, Mr. Erb-I only know what Mr. Erb told me;
I didn't go in and talk to these people.
Q. Don't say what Mr. Erb told you.
A. He would tell me the infoi:mation.
Q. Did yo-q_go to any of the places where she 'had livedf
A. I went-to. the·Davis Hotel.
Q. ,~That ,cla$8 of b0tel is that f
A. About ·such as you would expect in, a dollar a clay hotel.
Mr. May: We object to tbe answer on the ground that it
states an opinion. I think if he wants to describe the hotel he
might describe it.
The Court: You will have to give a more definite description than that.
Mr. May: Wbether or not it is first class, second class or
third class, not his opinionA. ( contimied) I am not prepared to say anything about
the moral surroundings or condition of that hotel or · the
purposes of what they are there for. I said just about the
same surroundings that most any other dollar a day hotel
would present.

page 342

~

By Mr. Parker:
Q. Can you compare it with :my hotel in the
City of Richmond-no, I wish you wouldn't do that. ·what
sort of a building was this hotel Y
A. A small brick building .
. Q. ·what part of the town was it located in?
A. It was located on a side street about eig·ht or ten blocks
away from the Columbia Hotel.
Q. Do you know what section of the city it was in!
A. I am not verv familiar with Columbia and I coulcln 't
tell you whether it~was supposed to be the best or not.
Q. · Was it a business section?
A. I would say semi-business.
Q. How were the residences that were in that section; were
they good looking residences or wlmt cla$s residences were
they?

Mr. May: That calls for another opinion there. I think
he can state the description of the houses, wl1ether new or
old.
.
The Court: Objection sustained.
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By Mr. Parker:
· Q. Just clescrib9 them as near as you can m your own
words.
The Court: What :Mr. Parker is getting at is .
whether they were modern or new with neat surroundings or dirty streets and unkept surroundings. · That is what he means. You will have to tell me .what
it was; you can't tell me you think it was bad ..
The Witness: No, I wouldn't attempt to say that I thoug·ht
it was an immoral house or anything of that kind, but it was
not at all desirable.
page 343

~

By Mr. Parker:
Q. Can you tell us what sort of neighborhood it was 1 I
mean to repeat just what the Judge said a while ago, whether
it was a neat neig·hborhood or dilapidated neighborhood or
well kept neighborhood?
A. Mr. Parker, I rather be excused from answering that
question because to people in Qolumbia it might have been
all rig·ht and it might not have made a good appearance to
people from out of town.
Q. How long did your son live in that particular hotel with
his grandmother?
A. I couldn't answer that definitely; I didn't find out that
information definitely.
·
Q. How did you find out anything about the conditions
with Mrs. Utsey during the time that your son was living
with her!
page 344 ~ A. They have already objected to any conversati~n that Mrs. Utsey has had with me.
Mr. Parker: Don't you pay any attentiqn to objections;
vou let me take care of them.
The Court: You answer l\fr. Parker's questions and l\Ir.
May and Mr. Boyd will make what objections t11ey see fit and
I will rule on them. You just answer his questions.
w

A. The only dennite, direct information that I got about
the poverty and the hardships and the privations they had
suffered came directly from Mrs. Utsey herself.
Q. The Court has said you could tell that.
A. She did tell me they had been through ag·ony and 1uisery,
that Mr. Utsey had never done anything· for them, that he
never bought that child as much as a fifty cent pair of cotton
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breeches. I said: '' I\frs. Utsey, that is an entirely different
picture from what he conveyed to me. He-gave me to u~derstand he and Carol were gTeat chums.''
The Court: You have been over that.

. A. ,,(continued) She said: ''No, he has done nothing
. for
h rm.
Q. Did Mrs. Utsey, so far as yon know, have any income
of her own other than what she got from her husband 1
A.· She got no income from her husband, none
page 345 ~ whatever; said he bad never clone anything for
him, not since be had been married, but she did
say she had just gotten $200.00 from Mrs: Russell, her daughter in Spartanburg., and that Sis sent her money and she
took me out and showed me a Cadillac automobile that the
daughters Mrs. Russell and my former wife, had given her
and she wasn't in need of anything.
Bv the Court :
·Q. ·where was she living at that time?
A. At that time of mv conversation with her she was in
the Wade Hampton Hofel.
Q. ,vas she living· in the ,vade Hampton HoteU
A. She had just moved there.
Q. '\Vas the child living there then?
A. No, sir, the child was in Florida.
By Mr. Boyd:
Q. W.ha t time was this?
A. It was in May, 1941. She had just loft the Davis Hotel,
the hotel in question, just a few days before.'
By the Coui't:
·Q. Who?
A. Mrs. Utsey, and had gone to live at the Wade Hampton.
She had only been there a week when we saw her.

page 346

~

By Mr. Parker:
Q. Did you ask her why it was ·tha t they would
not or she would not allow you to find out where the child
was so you could see him or send things to him?
A. She said because I had not taken my wife back. She
said: '' I sent her back and vou refused to take her back.''
T1:~t ,·ras her whole controve1:sy.
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'Q. Did she tell you whether or not they deliberately kept
:you from finding out where tJ1e child was f
Mr. May: If Your Honor please, I am still making my
,objection to m1y conversation between Mr~ Lindsey and Mrs.
Utsev.
The Court: Objection overruled.
A. Yes, she not only told me that, but they have alreadythey don't deny that; they woulcb1 't deny it to anyone, none
·of them; Mr.. Russell nor Mrs. Utsey, nor any of that family
· would deny I have been deliberately prevented from seeing
.tha t child.
Q. .After your visit to Mrs. Utsey did Mr. May and I arrang·e for you to see Mr. Donald Russell?
A. Yes, sir; I made a trip to Spartanbm~g·, South Carolina, especially.
Q. Did you see Mr. Donald Russell¥
A. I saw him in his office that Saturday mornpage 347} ing especially to confer with him and my opening
conversation w-.as with him-I said: "''Donald,, I
•can't understand- ·
Mr. May: I want to make my objection to this also. ·Tlris
is a conversnficm. between Mr. Lindsey and Mr. Russe11..
The Court : ··was 1\fr. RussellThe ·witness: He is her brother-in-law and her attorney..
·The Court : Is he appenr"ing in this case t
Mr.. May: Frankly, Your Honor, he sent me this case and
I ·am in communication with him, but he is not a party ~r
counsel of 1·ecord in this case here.
"The Court : Isn't he t11e nther party down on the 'Other
·e11d of the line f
Mr. May: He is actunlly a member. 0£ the famlly and 1
think 110 ls doing it more from the standpoint-appearing in
this ·case where be does appear more as a brother-in-law.
The Court: Is he pnrticipating as an attorney in this case
before me now, eitbe1· at this end of the line or down there 1
Mr. Mav: I would sav at this time no. Now whether or
~ not he expects to come into the case when we
page 348 ~ take depositions down there I don't know.
The Court : I exclude the evidence at the present time subject to his coming in the case if he is a party to
it, but you can put it in the record, Mr. Parker, for the hene:fit of the record.
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Mr. Parker:· Let me ask Mr .. May this:· this case was sent.
you by Mt. Russell and all of our convers:ationsMr. May: He is the brother-in-law of Mrs. Lindsey and
I am positive he is not going ta charge any fee for his serv-ices ..
The Court: That is just one of the things that goes to a.
party acting as an attorney. I will exclude it now.. It may
develop that I think it is evidence in tbe end, dependent upon
the record, at which time I will let you gentlemen know if I
do so. YOtt can put it in the record now to have it.
Bv Mr. Parker:
"'c~. Go right ahead, :M:r. Lindsey. .
A. I said: ''Donald, it seems to me a sense of character·
and a high degree of honesty and integrity would
page 349 ~ prohibit you from participating in a thing of this
kind,'' and he did not make any direct, reply to
that, but later on he became sarcastic when I sugg·ested that
I have the child here with me, that he thoug·ht I was very
kind. I tried to worm out of him just what was-the objection
to having that child come with me. I said: "Just w]iat is
your grievance; tell me what it is. Let's see if we can remedy
it. If there is anything that is keeping us apart, come out
with it." He said: "Yei::i, it is two things I resent." He
said:. "I resent the fact you had those papers-tried to have
those papers served on Sis while her father here was ill. I
resent that fact for one thing." I said: "·Well, I didn't
know anything about that at that time." He said: ''You
had a detective down hel'e. If he had been worth thirlv cents
he could find that out." I said: "I didn't know anvthing
about that and, besides; I didn't have the papers served and
I am satisfied if Mr. Parker had known there was distress in:
the family he wouldn't have done it."
. Mt. Parker: the ·papers he is speaking of are the notice
that I was filing· this petition for the custody of the child in
June, 1940.
A. (continued) I said: '' All right, suppose I
. page 350 ~ plead guilty to that if that suits you. Now tell me
something else you resent.'' "\Vell, he said be
resented the fact that Sis lJad t_o g·o out and take a job i~ a
hotel and go to wod:. I said: "There wasn't any necessity
for that." I said: "Thev have already. testified in the divorce proceedings that Mr: Utsey was p1:esiclent of one bank,
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director of another and a lawyer and,'' I said: '' now you
come at this day and time and tell me that you resent the fact
that I, as her husband, permitted her to go out and take a
job in a hotel." I said: ''I want to ask you one thing," I
said, "before we go any further. Are you to take the word of
those people at face value or not l '' and he studied for a while
and shook l1is head as much as to say: ''No.'' They testified to one tlling one time and turn around and say just the
other if it suits the occasion.
They are the only two points he made directly that he held
against me from seeing the child. Another thing was that
Carol was perfectly satisfied where he is and he thought it
was a dangerous thing at this time to upset that child by
having him moved. I said: "All right, you think that way.
In your answer you admitted that the child had lived with
its grandmother ever since he was born, but,'' I said, '' You
thought so much of it even after his mother was married
that you felt like for the child's own good you
page 351 ~ would take it away from his mother and allow.
him to remain with his grandmother, even after
his mother was married and well able financially to have that
child with her." I said: '' But the verv minute this suit was
instituted to permit me to see that chilcl you forgot all about
that; you didn't think so much of it then that you didn't pick
him up and rush him down to Florida for the purpose of this
suit. It doesn't seem to me vou are so much interested in
him.''
·
Q. Did Mr. Russell and you come to any conclusion f
A. Yes. I said: "I am satisfied that 1Sis bas alwavs been
under the influence of her people and it is a pity that they
had not used some influence for the good because slrn is so
easily influenced. I feel if I could see Sis face to face and
knowing what has been between us and that bas gone on and
continues to go on I am satisfied Sis would not adhere to
anything of that kind.'' He said: ''You mean you would
like to have a personal interview with her 1" I said: '' Yes,
I would and I am satisfied if I had a personal interview with
Sis this trouble could be ironed out and save an appearance
in Court and a lot of unpleasantness that would come out.''
He arranged to have that clone. He said: "I will writeyou want me to write your attorney or write
page 352 ~ yori?'' He was to write me and I have never
heard a word from l\fr. Russell since.
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Q. Did he ever arrange for a conference between you and
your former wife 1
A. No, sir, never.
Q. And that was in June you were talking to him?
A. Yes.
Q. And you haven't heard from him to this date ·i
A. Not one word.
Q. Have I l1eard from bim as far as you knowt
A. If you have, you haven't told me about it.
Q. So that we now have to request the Court to settle this
thing?
A. Yes.

The Court: That is excluded. Now start on another subject.
Bv Mr. Parker:
"Q. Do you want your child with you t
A. I certainly do, Mr. Parker.
Q. Will you look after the child and properly care for it
if the Court will let you have it with you Y
A. I have told those people down there: "You let that kid
come up here with me and if he tells you in ninety days he is
not satisfied, I won't bother you any more, but the best
thing in the world is to let him come up here
page 353 ~ and be with his daddy. I am not afraid of that
child not getting along· with me.'' Of course, he
doesn't know anything about his father, has never been told
anything about him, unless he has been prejudic(~d against
me since this suit has been brought about.
Mr. Boyd: I just call this to Your Honor's attention on
whether or not Mr. Donald Russell i~ an attorney representing the wife in this case. In the answer which I filed I copied
in, I think, the entire letter from :Mr. Donald Russell to Mr.
Cutler May,, setting out the facts concerning the child's welfare, bow it had been cared for, and so forth, during the
period preceding that time in order that that information
might be used in filing an answer. As to whether or not that
throws any light upon the questionThe Court: Does he write that as attornev-at-law on his
stntionery i
~
l\fr. May: He wrote me on his office stationery I am quite
willing to concede tba t.
.
The C01~rt: Leave that like it is and the ruling. Of course,
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this is an -ore tentis hearing befo1·e me and in going over the eviderrce when it is all 'Over and written up I may arrive at the conclusion it is admissible; if so, I will let you gentlemen lmow.

pag·e 354

~

By Mr.. Parker:
\
Q. Mr.. Lindsey, do you .}mow how old Mrs.. Utsey, the
:grandmother of this child of yours, is!
A. No, I don't.
Q.. Can you approximate her age!
A. Mr. Parker, I really couldn't.
·Q. Is she an elderly woman or a young woman?
A. Mrs. Utsey has broken something awful in the-since
I saw her last. She appears to he a woman in her sixties now,
well up in her sL~ties, from the appearance the nig·ht I saw
her.
Q. Is she decrepit?
.A.. She told me she was just praying to die. I said: ''Well,
the prayers of the ungodly avail nothing."'·' 1She said~ ''How
:about your prayers?''
Q. She has how many children?
A. She ba-s two now..
Q. How old is her oldest daug·hter or was her oldest daughted
A. I suppose :Mrs. Russell is around up in her.early thirties.,
and I also mentioned the ract to Mrs. Utsey-I
pa-g·e 3·55 } snid : '' Whether you believe in God or believe in
prayer or not, I want to remind you that not a
·_single one who l1as had a :finger in this affair has escaped.. ''
She said: ''vVhat do you mean?'' I said: '' The original
attorney wl10 handled it he bas lost a son by the suicide route;
Mildred has testified that she expected my little boy to be
born dead on account of ill treatment, and she forfeited her
Tife along that same route, and your oldest daughter has lost
a child, your luisband died in agony, and you are praying to
die; not one of you l1ave escaped."
~fr. Parker: I lmve finished with Mr. Lindsey with the
right of Mr. Cutler May and Mr. Boyd to cross-examine him
at a futtire time, at such time as he could have an opportunity
to look at the written record and the Court can give us a
further date.
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JOHN R. CAVAN
a witness introduced in behalf of the petitioner;,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Parker:
Q. Please state your name, age, occupation and residence!
A. John R. Cavan; 2402 Hawthorne A venue, Richmond,.
Virginia; district passenger agent., C. & 0. Railway; fortysix years old.
Q. Are you connected by marriage to H. Dorsey Lindsey r
A. I married his sister.
Q. Are you living at the home with Mr. H. Dorsey Lindseyt
A. Yes, sir.
Q. Is this home located in a good neighborhood f
A. Yes.
Q. How large a home is it t
A. ·well, it has six bedrooms on the second floor and six
rooms on the first floor.
Q. Is there sufficient room there if the Court saw fit to
allow Mr. Lindsey to have his son with him?
A. Yes, sir.
Q. You have two children living in this home, I believe 7
A. Yes, sir.
page 357 ~ Q. How old are theyt
A. The oldest one is twenty-two and the youngest one :fifteen.
Q. Is his home comfortably and properly furnished?
A_ Yes, sir.
Q. Did you make a trip to South Carolina in May, 1941,
with Mr. H. Dorsey Lindsey1
.
.A. Yes, sir.
Q. ·wm you tell the, Court where you went in South CaroIina f
A. ·we went to Spartanburg, South Carolina.
Q. From Spartanburg, where did you go?
A. Columbia.
Q. Whom did you see in Columbia, South Carolina f
A. Mrs. Utsey.
Q. \Vere you present at the conversation with Mrs. Utsey
that l\fr. Lindsev has heretofore related f
A. Well, Mr. "'Lindsey had about an hour's conversation
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with Mrs. Utsey in private and then the two of us had dinner
with her and spent the rest of the evening-I would say about
five hours with her.
Q. Did M'rs. Utsey talk to Mr. Lindsey during- the time
you were with them 1
A. Yes, sir.
Q. Will you please tell the Court the conversation 1
Mr. Parker: This will be subject to the same objection,
of course.
page 358 ~ The Court: I want her attitude about the matter, instead of her conversation. In other words.,
was she putting her foot down as the physical custodian of
the child that he shouldn't see the child.
A. That was Mrs. Utsey's generul attitude. She was very ·
nice to me and we had dinner together and as far as I could
see she was very nice to rn.e and we had ditvne,· togethet· and
as far as I could see she was very nice to Mr. Lindsey, but
she was very positive about the fact that be would never
see that child, that the cllild didn '1: know he was living, he had
never received any of the presents that he had sent him, and
she said in my presence that if Mr. Lindsey-

Mr. l\fay: It is understood I object to that.
The Court: The direct statement he should not see the
child is all right. That becomes a verbal ac.t of the custodian
of the child, just. saying as she makes it as the custodian of
the child: '' I make it mv business he shan't see it.''
The Witness: That was her general attitude, that she was
the boss of the child.
page 359

~

By l\fr. Parker:
Q. vVhat was that you started to repeat¥
A. Her attitude was that she was the boss of the child, that
if Mr. Lindsey ever got that child it would be over her dead
body, and she gave me the general hnpression she was boss
of the household.
Q. Where did she say the child was at that time?
A. In Florida.
Q. Did she say whether or not the child's name had been
changed!
A. She said it had been cl1anged.
Q. Do you remember to what name 1
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Mr. May: That is going into more than just the attitude.
The Court: It is going beyond it, but I think it E1til1 shows
the attitude of the physical custodian of the child. That is
all right.
A. She said the child's name had been changed to Carol
Kern.
Q. Did you talk to anyone else in Columbia about this child?
A. No, sir.
Q. Did you talk to anyone when you were in Spartanburg?
A. I talked to the principal of the school.
The Court: I don't think the principal of the
pag·e 360 ~ school has any bearing.
· By Mr. Parker:
Q. Did you examine any of the records there Y
A. I examined the records when he was there at school.
Q. Did you make any notation of the record there at school Y
A. Yes, sir.
The Court: That is admitted subject to whether you can
produce another one· or you will have to prove you are now
producing the best evidence available.
A. I learned from the records at the Pine Street School
that he was there from 1939 to 1940 under the name of Carol
Scott Kern., and in 1938-'39 he wasn't in Spartanburg, but
presumably in Columbia. In 1937-'38 he was enrolled at the
Pine Street School under the name of Carol Scott Lindsey.
Q. How long have you known Mr. Dorsey Lindsey!
A. Twenty-four years.
Q. Do you know his general reputation T
A. Yes, sir.
Q. For truth and veracity?
A. Yes, sir.
Q. In the community in which he lives f
A. Yes, sir.
Q. ,vm you please state to the Court what it is f
A.
ell, I would say it is about perfect..
page 361 ~ Q. What is Mr. Lindsey's general reputation
as to his character Y
A. vVell, I couldn't see anything in the world. against his
character. I have been living in the home-

,v

'

'
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Q. I mean the general reputation. Do you 1mow hls genceral reputation with the people .in his community!
A. I think :so..
Q. Will you tell the Court that t
A. I think his character is good
Q. Is the home that :M:r.. Lindsey has for his child ·a proper
:and good home t
A. Yes_, sir.
Q. Would there be anyone there to look after this child
when Mr. Lindsey is away working should he have the child
·with himT
A. My wife would be there.
Q. Is she willing to look after him,
A. Yes, sir.
Q. Your wife is Mr. Lindsey's sister f
A. Yes, sir.
Q. Is there anything else you know about this matter you
·would like to tell the Court Y
A. I can't say that I do.
page 362}

CROSS EXAMINATION..

By Mr. Boyd:
Q. Getting back to your trip down to South Caro1ina and
your conversation with Mrs. Utsey:, did it ·appear from your
-conversation with her at that time that at that specific time
in May, 1941, ·she, although separated physically from the
child, had control over whether the child should be with her
1or whethel' the child should see Mr. Lindsey or not 7
.A. 'She gave me the opinion that she was the boss rof lrer
,aaughter, including· tbe child.
'Q. Did ·you get from her the impression that whe'tber or
:not Mt. Lindsey sh'ould see hls cliild depenaed ·upon wbat she
'Said 11bout It ·or whether lt was depe11aent upon the attitude
ror aeiire of ~frs. Kern?
A. It was ber attituae that be should not see the child.
Q. D1d you get from ·her any explanation of why the child
bad been moved from Mrs. Utsey's physical custody to that
·of the mother in Flor1da T
A. I can't say that I did.
Q. Were there any indications that move was made because
'Of the pendency of this suit!
A. \¥ ell, I would say that the main reason that she allowed
the .child to go to Florida ·was the fac.t that ·she was broken
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up by losing her daughter and also her husband..
page 363 ~ If you care for me to tell what she said about
. her husband, I would have to repeat what Mr~
Lindsey said..
The Conl"t: No, you needn't go into that.

By Mr. Boyd:
Q. What did you get from l\frs. Utsey-I don't know
whether this is a proper question-as to the circumstances
in which the child was living at that time, whether or not
they were wholesome and whether or not the child was being
properly cared fort
A. She said the child was properly cared for, living with
the step-father and mother I should say.
Q. Have you got any information to the contrary at all f
A. No, sir.
Q. ·with respect to Mr. Lindsey's home life here in Richmond what would you say is his character and demeanor in
the home towards those who live there with him t
A. Well, his character and the provision for the home I
would say are perfect. Yon must bear in mind that while
it is M:r. Lindsey's home, I would say my wife more or less
runs it because she is the only young mother in the home,
although Mr. Lindsey's mother is there, but she is quite old.
Q. What I mean-it may be expressed in a different wayis this: is Mr. Lindsey a pleasant and cordial person with
whom to live T
page 364 ~ A. Exceptionally so.
Q. What is his attitude towards those two children of yours who are there?
A. Perfect. In fact, he has done more for them than I
have done, I reckon. He has bought them three horses to
ride on; that is more than I can do.
By Mr. May:
Q. Mr. Cavan, you said when you went to South Carolina
and talked to :Mrs. Utsev the child was then with its mother
in Florida?
··
A. That is what I understand, sir.
Q. You don't know whether or not the child is going to
remain from now on with its mother or whether or not it is
going to come back and live with Mrs. Utsey, do you 1
A. No, sir. rl mig·ht say that Mrs. Utsey, as far as I un-
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derstand, bas no home now., that she was living in a hotel at
the time I saw her.
Q. You clidn 't inquire into Mrs. Utsey 's character and general reputation in South Carolina on your own accord, did
you?
· A. No, sir.
Q. Now you have stated that Mr. Lindsey's general reputation as to character in the community is good. Do you make
that statement because vou have never heard it
page 365 ~ questioned or have you rnacle some investig·a tion
to ascertain it?
A. Well, I think if you live in a family for twenty-three
years and never had a cross word with him, I think that
would signify it.
Q. You assume it to be good because you never heard it
questioned t
A. I don't. have to assume it because I know it, after living for him I miµ;ht say for twenty-three years. I lived in
the house with him before I went to 2402 Hawthorne Avenue,
at 1300 Grove Avenue.
Q. Aren't you judging his character more or less by what
you know and not what the neighbors might think?
· A. vVell, that is the only thing I have to go by, what I
know. I am a lots closer than the neighbors.
Mr. May: Before I resume further cross examination, I
think Mr. Parker's question in that respect and the answer
should be stricken from the record because the witness' statement is now qualified to show that he answered the question
not knowing what the general reputation in the community
of Mr. Lindsey was, but more or less what bis OW'n opinion
was.
The Court: I think technically you are right
page 366 r and I sustain your motion, but this is one of those
nature of cases where when vou come down and
get within the home and the man says the character is g·ood
and the morale in the home and.}1is attitude towards bis family
and t11e rest of the inhabitants of the home is good, it takes
the place of what the neighbors might say, but I do sustain
the motion to strike out what his general reputation in the
communitv was as to this witness' testimonv. I leave in what
tl1is witness says that he knows as to this man's attitude and
his habits in the home. That doesn't go into reputation., hut
that is just what he happens to kno,·v in the home.
l\Ir. l\Iay: I want to except to the ruling of the Court in
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so far as it goes to the evidence that the Court is leaving in
the record.

'

By Mr. May:
Q. What is the number of this home that you live in 1
A. 2402 Hawthorne Avenue.
page 367 ~ Q. Is that the block that is intersected there on
the north or south bv Overbrook Road T
A. Yes., sir. It is the first block in Ginter Park.
Q. Isn't that a rather dangerous block from the standpoint
of traffic to have children play around¥
A. No, sir, because the playground is right across the
street in front of us.
Q. Just where is that playground¥
A. The playground is to the right. In other words, if
you come out Chamberlayne A venue before you hit Overbrook Road we are on the block that is just right in front of
the playgro1:tnd.
Q. Is it a city playg·round f
A. Yes, sir.
Q. Is it on Chamberlayne Avenue?
A. No; Hawthorne Avenue, to your right from Chamberlayne.
Q. Does Hawtho1·ne Avenue int~rsect Overbrook Road?
A. Yes.
By the Court :
Q. Is the playground somewhere near where that ravine is
there and they have a fire ·engine houseY
A. No, that is up towards North AvenueMr. May: Brookland Park Boulevard.
A. (continued)
page 368

~

We are si~ squares this side.

By Mr. Ma.y:
Q. Is the playground you speak of the one in
the ravine theref
A. Yes, sir, in the ravine.
Q. That separates a part of Barton Heights from the other?
A.. From Ginter Park. It is very little traffic on that
square.
Q. Are you acquainted with Mr. Lindsey's reputation in
the community for peace and quietude? I believe Mr. Parker
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mig·ht have asked you a question whlch m3g·ht bave been re.lated to that somewhat, but are you acquainted with his gen.era! reputation for peace and quietude f
A. I think so.
Q. vVhat is thaU
A. Good.

Q. As a matter of fact-I don't want to embarrass you by
:asking you questions any more than I have to concerning
your brother-in-law, but doesn't Mr. Lindsey have. a rather
violent temper?
A. Well, I wouldn't say any more than usual. Of course,
.it is what aggravate·s that tiemper.. I think we all have a
temper if you aggravate it too much.
Q. Doesn't he at times get so far as to not be able to control himsell f
.A. He never has in my presence.
page 369} Q. You have never seen that?

A.. No, ·sir..
Q. Have you ever heard of any instances where he has .not
had complete COlltrol of himself!
A.. No, ·sir.
Witness -stood ·aside.

pag!'e
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.J. W. ERB,

a witness introduced in behalf of the petlti~mer~
being first duly sworn, testified as fallows:

DIRECT EXAMINATION..
By Mr. Parker:
.
Q. Please state your name, age, occupation and resldenc·et
A. J. W. Erb; age fifty-six.; William -Byrd Hotel; detec-

tive.

.

Q. Mr. Erb, were you employed by Mr. Lindsey to go with
him to 'South Carolina in May., 1940!
A.. I was.

Q. ··where did you got ·
A. Columbia.
Q. Did you make an investigation in Columbia as to the
location of Mr. Lindsey's son Carol Scott Lindsey?
A. I did.
Q. Where did you ascertain he was!
A.. Spartanburg.
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Q.. Where was your first intimation that he wast
A. I got that in Columbia. I believe, as I recall it, Mr~
Lindsey made the suggestionQ. I mean where did you first learn from your- investigation-don't tell what anybody told you, but did you ascertain
from your investigation he might be some other
page 371 ~ place tban Spartanburg?
·A. vV ell., I learned his mother was in Coral
Gables, living there, and that Mrs. Utsey and Carol had been
in Columbia until a couple of months prior and then Mr ..
Lindsey said: "I wonder if they are in Spartanburg."
Q.. Now stop rig·ht there. Did you make an investigatio11
as to where Mrs. Utsev had lived in Columbia with this child'!
A. Yes, sir.
~
Q. Tell the Court what your investigation disclosed.
A. It disclosed that for some time-possibly a year-that
they }iad lived in a small apartment opposite the Mcl\Iaster
School on Sennett Street, I made inquiry there and learned
that they had moved about two months prior to the time of
my inquiry to parts unknown. I then continued my investigation at the McMaster Sebool, met Mr. Brookman., the principal and his teacher :Mrs. Barnes. They didn't know where
they were, in a way wished they did so they might send his
examination-not examination papers, but his regular reports for the past couple of months, that they were considerably worried because he had been taken out of school just
before the final examinations and' didn't know where to forward a letter that he had attended that school.
Q. Did you find any other place she had lived
page 372 ~ in Columbia with this child?
A. Two others, yes, sir.
Q. Tell what places they were.
.
A. One was a hotel-I heard l\ilr. Lindsey mention that, I
haven't the name of the hotel here, but he was asked what
sort of a hotel it was. I would liken it pretty much to the
Gilbert Hotel, but it is not as large as the Gilbert Hotel.
Q. ·was it in a good neighborhood or what sort of neig]Jborhood was this hotel located in from your observation and
your investigation?
Mr. May: I object to the question. I think he should best,
if allowed to answer at all, state that he knows something·
about Columbia, that be is familiar with the various localities
in Columbia, and then if he is allowed to answer at all I
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think he should confine his answer entirely to that., as has been
mentioned before.
The Court: The sort of neighborhood doesn't mean your
opinion of the neighborhood; you might have one opinion and
I one and Mr. May another. I will let you give the
page 373 ~ physical condition of the hotel and its surround-.
ings and whether it is located in a residential or
business section or ill kept section of the city from your own
observation?

A. Yes, sir. I am most familiar with the business district
of Columbia. This particular district where the hotel is
located was we will say like the Church Hill where there is
some business; rather run down, mostly frame buildings. It
is not a· J1igh class section because the hotel-their rates arc
I think $5.00 and $6.00 a week.
Q. .A.re you familiar with Columbia, South Carolina 1
A. Somewhat the business district, the banks, and so forth.
·Q. You have done work in tl1at town before¥
A. Frequently, yes, sir.
Q. Frequently, you say1
A. Yes, sir.
Q. Tell the Court or describe as near as yau can the hotel
itself and the condition of it?
A. The hotel was clean, appeared to me had been built possibly twenty years ago; there were four women and two men
in the little what we might call lobby1 wl1ich was a matter
of about 20 feet square, I remeniber there was glass all
around, making it very light, appeared to be three storiestwo stories and a half high.
page 37 4 ~ Q. Now where was the ot~er place you spoke
of her living-?
A. The other place-in fact., she had moved five times in
three or four years. We located the places but the people
didn't know anything about Mrs. Utsey.
Q. Did you try to ascertain l\frs. Utsey 's general reputation-not her moral reputation; we ·are not questioning· that
at the present time, Mr. Erb, but her general reputation as
to what sort of a person she was?
A. Primarily I made the trip to try and locate Carol and
leam what- I could regarding his mother and her second husband and other general information and to, if possible, d(\liver a Shetland pony and a lot of equipment he had.
Q. ·what did you find with reference to Mrs. Utseyf

258

Supreme Court of Appeals of Virginia
J . .TV. Erb.

A. At M~l\iiaster School w4e~1 I m~de inquii·y there they
v.rere glad to know, in· fact, because the boy had~ not attended
school there for six or eight weeks, that she was not in the
neighborhood any more because she was rather troublesome,
that she frequently-a time or two or possibly three times
:would- come over and take the boy out- of. school during· the
afternoon and take him bus riding or to a show or something
of that kind. Other times Carol-this is according· to Mrs.
Barnes, the teacherM-r. May: Your Honor, I am objecting to this
testimonv. ·
The Court: I don''t think it is admissible. Objection sustained. You can put the answe1· in the record.

page 375-~

A. (continued) That he would come in a time -or two a
week crying·. She liked Carol, but his education was being
interfered with because he was not properly coached-I think
those are the words she used-because she told me he did not
play right with the other children and for that reason why
he couldn't be a leader among them, that they rather disliked
his attitude.
· Q. ·,,7llat did ~ou find out about the income, if any,, of Mrs.
Utsey ·or whether she had any means of any sorU
. A. No, sir; she apparently had no means from several inquiri~s I made there and was being bounced around from
first· one relative to another. That is what made her hard to
find.
· Q. Did she have the child with her as she was bounced
around from one relative to another?
A. Yes, sir, as fa:r as I know.
1

· Mr. May: I object to that.
l\fr. Boyd: I think this whole testimony is hearsay.
.
The Court: . Olijection sustained.
page 376 ~ Mr. Boyd: I mig·ht state at this stage I don't
know whether I am supposed to object as if I
were representii1g one of "the parties to this thing or not. I
l1ave not taken that attitude.' a,t ·an, but just sort of listening.
The.Co-qrt: You are _the gtwrdian ad litem for the infant
and "if you feel the testimony g-oes so far afield that it might
mislead the Court I think it is all right for you to object.
You have that right at any time. If you think the evidence
is neces.sary to give you a lead you can use your own good
judgment and discretion.
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Mr. ]39y-d: I .am sure your Hono.r re11lizes when testimony
is he'arsay better than I and as long as no jury is· involved
.that you are able to consider only that evidence which is
_proper. Under the circumstances I think perhaps it may be
.some information I would not get otherwise and I am not going to object if Your Honor .thinks it is proper;
·
·
The Court.: That is all right. I sustained Mr.
page 377 } 1\1:ay as to the last- question. I think that is hear- say., but you can put the answer in the record

By Mr. Parker:
Q. Where did you go from Columbia~ South Carolina?
A. To Spartanburg..
Q. Did you talk to a"ny member of the Utsey family in
.Spartanburg-?
A. Mrs.. Utsey, over the phone.
Q. Did you ascertain from her where the child was at that
time!
·
A. Yes, sir.
. Q. 'Where?
A. He was there with her and anotlier daughter, I believe
t0r daughter-in-law.
·
Q.. Do you remember what date this was?
A. I would say around May 20th or a few days later. .
Q.. Anyway, it was ln May, 1940?
. .
A._ Y-es, sir., l\fay, 1940..
Mr. Parker: I just want to put this original record in, if
the Court se-es fit to allow it fo come in.
' · ·
'..Mr. }fay: I object to it.· It ls based entirely on hearsay,
:as a matter of fact.
The Court: I sustain t11e objection, but you
page 378 } can file the letter ior tl1e benefit of tbe record..
Note: Filed and mar1{ed Exhibit .HVE No. 1.
Bv Mr. Par1rnr:
"Q. Has l\frs. Kern, the former wife of Mr. Lindsey, any
·otl1er chlldren?
A. One; five years old at that time.
CROSS EXAMINA1_:I0N .
.By Mr. l\fay:
Q. How long ·a period did your investigation last, not
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<1ounti.ng the tinie -that. you lost going to South Carolina and
coming baak .on:.th.e train or automobile,. how ever you went,.

bnt from the moment you started to make your investigation
down there! How long did it lasU
A. Approximately three days ..
Q. vV ere you paid for three days' workV
A~ I was paid a· 1ump sum, a certain amount. as a retainer.
Q. Now did you. learn in your investigation wh.ether or not
the child had gone to Florida to make its home permanently
with its mother or whether or not Mrs. Utsey expected the.
child to return to her home?
A. The child had only been in Florida on one oecasion,. as.
they told me, and he remained there five days ..
:Mr. Parker: He wasn't in Florida at the time
page 379 ~ he was down there.. That was in May, 1940. The
child was not with its grandmother in Spartanburg at that time.
M:r. :M:ay: I think that is all. I do not contemplate any
further questions of Mr. Erb, but it may be that I would liketd recall hitn later as g witness ..
By :Mr. Boyd:
Q. Did you go from Columbia to Spartanburg f

A. Yes, sir.
Q. nid you go to the place at which Mrs. Utsey was living
at that time?
·
.A. 1 did not.
Q. You don't know under what sort of conditions she was
living with the child at the time you talked to her over the
telephone?
. A. I do not
Witness stood aside.
page 380

~

Virginia :

ln the Law and Equity Court of the City of Richmond.
Cecelia McKerrna Lindsey

v.

Henry Dorsey Lindsey.
Transcript of testimony and other incidents in the ore
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Henry Dorsev Li'Jldsey.
tenus hearing on the petition of the clefendai1t in the· above
styled cause, resumed befor.e the Honorable ·wmis D. Miller,
Judg·e of said Court, on October 29th, 1941.
Appearances: L. Cutler May, Esq., of counsel for complainant,
·
T. Nelson Parker-, -Esq., counsel-for defendant,
H. Armistead Boyd, Esq., guardian ad litc-ni for infant def endantf child of the adult parties.
page 381

~

HENRY DORSEY LINDSEY,
·
being recalled for Cross Examination, by Counsel for Defendant, testified as follows:
CROSS EXAMINATION.

By Mr. May:
Q. Mr. Lindsey, how much have you spent in the form of
money on your child ( of course, I expect you to estimate it;
I don't suppose you· lrnve kept any· accurate account) sine~
your separation from Mrs. Lindsey?
A. I imagine it has been ar0und $1,000; certainly between
.$700 and $1,000; I could not tell you just definitely.
Q. Are you sure it is- all money, or are you counting in
the money you spent for the pony and moving picture camera,
&c.?
A. No, that was spent in cash money.
Q. How much· of that money would you say has been returned?
A. I could not tell you that just right off, from snap judg·
ment, Mr. May.
Q. I believe in your direct testimony you state that you
know of one check being returned. Could there have been
moret
A. More than one check returned?
Q. I mean cash¥
A. No, I don't think there was but that one letter tlmt I sent
the money in, either a $5 or $10 bill for his birthday, that
was returned; but just as I have already told you,
page 382 ~ tliere was never a birthday occasion, or Christmas occasion, nor an Easter, that some na<;ka~e,
or some little reminder, was not fixed up for llim and sent to
him. If I had any money to stick in the present, I put in a $1
bill, or a $5 bill.
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By the Court: Confi11e yourself to the qu~~tion, Mr, Lindsey, in giving your answer.
By Mr. May:
Q. Mr. Lindrsey, let us go baclr tlnd get this thing straig·bt.
Now, you said you sent Carroll between $700 and $1,000 !
A. I sent th~t to his mother.
Q~ And most of the checks were :r,et.urned?
A. No. Listen, Mr. May; possibly I don't l.}nderstand just
what you are getting at. From the time that the alimony or
support money w~s fi."\'.:ed by Judg·e Polla:rd on November
19th, is that what yot1 ~re tallring about?
Q. Answer the questio:µ in your own way?
A. I kept the payments up. I never missed a payment until
along· about May, 1931. ~Iy wife deserted her home on October 31, 1930.
Q. I don't want to go back of where Mrs. Linds~y &nd, the
boy left the State 7
A. They left 011: October. 1, 1930, and we went before Judge
Pollard and he fixed $15 a week.
Q. That was before the contempt s-µ.it t
page 383 ~ A. The contempt case arose in the first week
in A-ug1ist, 1931.
Q. Let us co:µf\ue o-µrselves to this; after the contempt
charge held in August""'"7""
A. In August, 1931.
Q. I am not sure of the date; but after it was heard and
you came back before Judgc; Pa.llflrd and tllen he let you off
from having to serve that fifteen days in jaiH
A. I sur.render~g myself not o.~ct"i, but severtil times.
Q. From that point on, I am asking you ~ow, how niuch
money have you s~nt Mrs. Lincl~ey for Carroll f
~- I had no ~oney to send him. until after I got the job
with the Sanitary Grocery Company. That has already been
testified to. As I have told you already, I was sick for two
years and had no money to send him.
Q. ·when did you send him the first sum of mo~ey-I mean,.
after the~e cont~mpt cbarg·es were ~11 over, when cl~d yon
send him th~ :fir.st sum of money?
A. The first m.oney I got as soon as I got to wqrk. As I
told yo~, I ~lw~ys put a litt~e 'm,011ey in his presents.
1

Bv th~ Court :
·Q. Can you say, Mr. Lindsey, what year it w~s t
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.A. I am not positive what year..
Q. Yo.u .said you and Mrs. Lindsey separated in the f.all 0f
1930?
A. October:, .1930..
page 384 }
Q. Did she then go out of .the State of Virginia?
.A. Y.es., sir..
Q. Did she ever come back to Virginia afterwards2
A. She cRllle back N ovembe.r U, 1930.
Q. Did sh.e have the child with her then 1
A.. She had the child with her in November, 1930.
Q. Did she remain here then .any time?
A. She stayed until Decembe.r, 1930.
. Q. Has she been back to Virginia since December, 1930 7
A. To my knowledge, no..

:Sy Mr.. May:
Q. Is it not

11 fact that, outside of what you ·might have
'Contributed before these contempt charges were :finally ended,
you hav.e not sent any money-· of any consequence to your
:son until you contemplated petitioning this Court £or the
:custody of that child 1
A. No, sir., that is not a fact.
Q. Can you now tell me this-since these contempt charges
]1ow much money has .been received and kept by either Carrol
,of Mrs. K-eru, or some of the relatives down there!
.
A. No, I aannot tell you that; but I can tell you this,
whether $1 m· $100, I sent all I could possibly do to him.
Q. Can you give us any :approximate idea how much it
was?
.A... Let it go at $50.
Q.. I believe when you first said $700 or $1,000,
page '385 } you wer~ taking into consideration everything,
ieven before the contempt charges. How much
have you ·sent down there slnc-e tl1~ contempt charges?
A. I told you, just to arrive at a fig·ure, we will say $50.
Q.. I thin]{ you misunderstood my question. I believe you
'Said they received and retained $50. How much did you send,
including the money that wa-s returned to you?
A. That would be $5,0, plus the checks turned over to the
·court.
Q. Have you any idea how much it was, $100, $300,
$500.
If you want to rely on your exhibits you can look at them.
Do your exhibits show all the money that has been returned
.to you that you sent down there f

or
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A. :N'o, with the exception of $5 or $10 that was in the envelope in ca~h mpney that was ret-qrned.
.·
: .
Q. Practically ·everything that was sent was in the form
of checks, was it not f You did not send much cash money"
did you!
A. I told you I did not have any checking. account until
possibly-By the Court :
.
Q. Outside. of tbe.$50 you spoke of; was practically .all the·
money sent in checks f Answer thaU
·
A; Yes, sir.
.

page 386

~ By

.

Mr. May :
Q. What name did you put on those checks as.

payeef
A. H. D. Lindsey.
.
Q. I mean to whom did. you. make the money payable?
A. Carroll Scott Lindsey. ,
.
Q. Did you ever make any. of the checks- payable to your
former wife, now Mrs. Kern?
A. Nothing but the alimony checks. My .checking account·
was wound up in 1931, and I think the last check I sent was
for that purpose.
Q. Then, you hav.e never sent Mrs. Kern ·anything that she
could term for the support of the child, any more than a
gift to the child, and if the child wanted to give it back to the
mother, she could use it to support .the child¥
A. Yes, sir.
,.
Q. How much do you consider you are worth financially at
the present time T
A. Mr. May, I could not tell you that offhand.
Q. Can you tell me whether it is between $8,000 and $10000 i
A. Yes, possibly between $8,000 and $10,000, more or less.
Q. How much cash do you have on hand?
A. Sometimes I may have as much as $7,500 or $8,000;
then, ag·ain, I may not have as much as $1,000.
Q. How much real estate do you o\vn besides your home?
A. None.
page 387 ~ Q. How much did you pay for your home?
A. :Mr. McLain (Billy :McLain) built that home
at a col5t of between $14,000 and $15,000. It is assessed at
$8,500. I pay taxes on $8,500.
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Q. ·what is the extent of the indebtedness on it?
A. Between $5,000 and $5,500.
Q. I believe when you testified first you gave your income
for the year 1939 and 1940 f
A. $4,200.
Q. How much has been your income so far this year?
A. I paid income on $6,000 last year and they came up and
soaked me for $3,000 more and this year-·
By the Court: We will get along faster if you will confine your answer to the question asked you, Mr. Lindsey.
-this year I draw $100 a week.·
Q. There will be no variation in that?
A. Every week I draw $100 a week. ·whatever money is
made in the grocery enterprise I get 50 per cent of that.
Q. l\fr. Lindsey, would you ever consider paying the alimony for which you are in arrears, paid voluntarily, if the
Court should refuse your petition in this case to g·ive yon
custody of the child 1
·
~

By Mr. Parker: If your Honor please, I don't
think that has anything to do with whether he
is entitled to the child. The Court has gone into that in a
motion to refuse to allow us to go on with this c.ase, because
the Court said at that time in its opinion that the people had
not attempted to collect. this money and they were not par-ticularly interested in it. I object to the question. ·
By the Court: I overrule the objection. He can give a
full explanation as to what he might want to do about it.. It
will not control the Court. The Court will do what it feels
is right.
·
page 388

By M:r. !fay:
Q. I want to put scme more to my question before you answer it, Mr. Lindsey. The back alimony, I assume that you
will agree with me on this, amounts 'to, we will say~ hetwcen
$3,000 and $5,000, and that covers the period up to the time
when the final decree was entered, I believe in 1935, and
there is no claim for alimony from that time to the present
day. ·with those facts in mind, will' you answer the question?
A. I am Jrnrc to do wlmt l1is Honor says I shall do, whether
$2,000 or $5,000. In making· the :final arrangepage 389 ~ ments with Mrs. Utsey I said to her, 'qy ould you
be willing to take $5,000 and let me have that
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child"? She said, "Not for $10,000. I have money in the
. bank and don't need any". She took me out and showed me
the Cadillac that her diughters, Mrs. Russell and my former
wife, had given her. I offered her $5,000 if she would let me
bring· the child back with me and she refused it.
Q. Were you sincere in making that offer, or just talking
about what you would do f
A.. Yes, I was sincere.
Q. In your testimony you have said on several occasionsat least, you have intimated on several occasions that you
would be satisfied with part custody of the child. Is that
right?
A. A half a loaf is better than none. I am dead anxious to
see my child. I have not seen him for a long· time.
Q. If this Court should see fit to award you custody of the
child, we will ~my for two weeks. or a month each year, would
you be willing· to support that child for the other forty-eight
or fifty weeks with its mother, or wherever it might bet
A. I am willing to .do anything for that child, but not to
support Mrs. Utsey, the grandmother.
Q. Do I understand by that, you are setting your own terms
and that you will ~ot comply with the decree of
page 390 ~ the Court, if the Court were to give the mother
custody of the child for forty-eight weeks of the
year and yon to have the child for the other four weeks, you
would not abide by the decree of the CourU
A. I give this Court my word of honor that any decree entered by your Honor I will abide by it.
Q. Why is it, then, that you are not sending something to
Mrs. Kern for the support of the child f
A. You ask me that, Mr. May, in the face of those checks
that have been sent hack to me and the number of times I
have written to Mrs. Lindsey begging for the opportunity to
do something for that child, so the child would respect both
of its parents Y .I went. so far as to say I would make an
amicable settlement.
Q. You have sent checks down there to give to Carrol Lindsey. You have already: admitted you did not send anything
down to Mrs. Kern for the support of the child. Why is it
you have not sent anything to Mrs. Kern and said something
about, '' I am sending this for the support of Carrol, the
child''?
·
A. I sent that $50 and Mrs. Kern said, '' I will not let you
have anything to do with the ehild. I will return the checks.''
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You gave Mr. Parker the distinct understanding that I was
not to have any further con-espondence with ·her.
·page 391 ~ Q. Did you not have your attorney, Mr. Parker.,
to consult me with the idea of seeing :Mrs. Lind.sey in the hope that you might work out some compromise ·of
this case?
A. Because I have always felt if I could face Mrs. Kern,
knowing what has g·one on between us, that she would not
.adhere to any Buch proposition as that. If Mrs. Kern could
be gotten away from those people of hers, "Sis" would be
.:all rig·h t.
By Mr. Parker: If your Honor please, if we are going
to get into this matter a question of what took place between
Mr. May and I, the witness does not know about that, and I
would have to testify in regard to that.
Q. I will ask you again, why is it that you have not, in
the last two or three years, when you have been able to,why you have not sent Mrs. Kern money with instructions
that that is for the support of Carrol Scott Lindsey, instead
of sending checks from time to time to be turned over t<o
Carrol 1Soott Linds€y!
A. Don't you know that. Judge Pollard ga:ve a court orde1·
for me not to correspond with Mrs. Lindsey eitber directly
•or indirectlv.
Q. I understand you say now the contempt .order was null
and voidf
A. Not until -after thi's suit arose and 'Mr.
page 392 } Parker advised me that it would be all right to
go -ahead and -write to Mrs. Linds~y, ·er 1\Irs.
Kern..
Q. Y·ou did not think lt would lre ln contempt or the ·cuurt
fo pay the alimony money you bad been ordered to pay just
·because there ·was a restralning clause of the court order
·not to communicate with Mrs. Kern, did you?
A. Not to communicate with her directly or indirectly.
1

·Bv the Court:
"Q. ·what was the date of Mrs. Kern's marriage?
A. ·I don't know.
Bv the Court: I would like to know.
By Mr. 1\Iay: I mig·ht be able to find it and let you know..
By the Court: Let me know later.
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By !fr.. May~
Q. Do you have any life insurance f
A. N<>r sir..
Q. None at;an ¥.
A. No, sir.
.
Q. In the answer of the guardian ad litem, and I assume
that he got this information from you, it is stated that if
you could have custody of the child you would set up a trust
fund and make him the beneficiary of it. Is that right?
.A.. I have already consulted with Mr. Boyd
page 393 ~ about a trust fund and have agreed to put up a
bond to abide by the decision of the court, or a
trust fund, so it will benefit the child and no one else.
Q. You would not do that under any other circumstance.
unless you could have full custody of the child f
A. I want custody of the child. I have hoped and prayed
for ten years that my child would be returned to me and I
would be able to put up a fight for the child.
Q. Mr. Lindsey, I have no doubt you want the child; but
when two people want a child both cannot have him. Now,
assuming you don't get custody of the child, you would not
put up a trust fund, is that right,
By Mr. Parker: I object your Honor. He has already
answered that question.

A. I will do anything· the Court orders me to do, without
quibbling, so far as humanly possible to do.
By the Court: Your answer is directed more towards your
feelings as to whether anyone else than the child might benefit if you set up a trust fund for him. Yon were asked if
you were willing to establish a trust fund for the child, even
if you only got part time custody, or did not get custody
at all. That is the question you are asked, how your feelings
· run towards setting up a trust fund for the child,
page 394 ~ even though you do not get the custody of the
child.

A. Yes, I intend to set up a trust fund for him, even though
I win, lose or draw. That has been my only wish in that
matter at all. I have not made any will. If I die tonight. the
fund will go to the child.
By Mr. May:
Q. ·when do you expect to set up the trust fund f

The
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guardian ad Uteni informs me that you told him over a year
ago that you would set up a trust fund for the child¥
By the Court: The guardian ad litem has filed an answer.
l think the answer will speak for itself.

Q. If you got the child now, I am asking when would yon
set up the trust fund which you said on the stand just now
whether you win, lose or draw you expected to set up 1
A. lVlr. Boyd asked me before the court case came up. There
had been no question raised whether I got the child or not,
and I told him I was willing to set up a trust fund for the
child.
Q. Did l\:fr. Boyd promote the ideaf
A. Mr. Boyd seemed to be very bitter about me, and I never
saw him before in mv life. I thought he was verv hardboiled to me, and he asked me would): be willing to set up a
trust fund for the child. If you say his asking me would I
set up a trust fund is a promoter, then I would
page 395 ~ say he is n promoter. All my idea was to accumulate something to turn over to that child, and that
he might have an opportunity to go to school and college, and
have an opportunity to know his father, and be raised as a
respeetable, decent child. That is my wl10Ie aim.
Q. Let us g·o back to those contempt proceedings for just a
moment. Who were vour attornevs at that time ·J
. A. Oh, I had an avalanche of th~m.
Q. ·who handled that case for you in the Supreme Court1
By Mr. Parker: I object. That has been answered. It is
of record.
By the Court: Objection overruled.
A. The record shows that Harrison L. Eacho and Norman
L. Flippen represented me.
Q. How much attorneys' fee did you have to pay these
g·entlemen for representing you and handling· that case to a
conclusion t
A. Not a penny.
Q. How much did you agree to pay?
A. Not a penny. Mr. Kirsch ran around and said I paid
these lawyers a thousand dollars and did not pay him anytl1ing. I did not pay a nickel of it.
Q. But, your uncle did pay them $1,000.00, did he not t
A. He said he was responsible for putting me in tlrn posi-
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tion that I could not pay a nickel and he assumed
pag·e 396 ~ the responsibility. He said, "I will put up a
hundred thousand dollars to defend him, but not
one nickel to tba t crowd''.
Q. Your uncle was willing to put up a thousand dollars
for your a ttorueys to represent you in the Supreme Court?
By Mr. Parker: What has that to do with this suit for
the custody of the child t
A. He was perfectly willing to pay anything for my wife
and child, but not a dime for that group of parasites and
leeches.
Q. Your uncle was willing to give the attorney $1,000 to
handle the case in the Court of Appeals, but not a dime for
your wife's relatives?
A. Not only that., but he went up and wrecked the store,
worth $10,000, to keep them from getting it. That was one
of the things I had a quarrel with him about, and it caused
him to change his will before he died.
Q. Wnen did he die?
A. About six years ago. He fixed his will so they would
not get anything and I would not get anything.
Q. Do you mean to say, in order to. punish your wife's people be cut you off so they would not get anythingf
A. My uncle was with me at the time I went to get married.
He knew that crowd from start to finish. He knew Mr. Utsey.
He was unrelenting. He never forgave them.
page 397 ~ vYhen he died l1e fixed it so my mother would not
get it in her lifetime, because he knew anything
my mother got I could get it.
Q. If you knew that why did not you take the stand in the
divorce suit?
By Mr. Parker: I object, your Honor.
By Mr. May: The witness was going· into what his uncle's
feelings were. The witness said his uncle cut him out in his
will because he could be the direct or indirect channel through
which his wife's people could g·et some of the uncle's money.
Bv the Court: The uncle could do what he wanted with
his property. There is no use in pursuing the uncle's feelings in this matter. I will let you pursue this man's feelings;

Q. vVhy did you not take the stand to testify prior to the
time the final decree of divorce was entered in this casef

i
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By Mr. Parker: Your Honor, you did not allow me to go
into that divorce proceeding at all. If the Court wants to
hear the -divorce proceeding it is all right.
By the Court: On the question of why this man did not
take the stand in tlte divorce proceeding eleven
page 398 ~ years ago, I don't think would help me in this
proceeding now.
By Mr. May: I am asking him now not about any fact
,other than the ·one why he did not take the stand in the divorce proceeding..
By "'\Vitness: I was neve:r permitted to say a word about
the divorce matter..
By the Court-:
Q. Not permitted to say it by whomf
A. The <!-0ntempt case arose before the ·divorce })rOC'eeding.

13y Mr.. May:
Q. Those contempt proeeedings were commenced and ended
~bout 1931, did they noU
A.. Yes, sir.
Q. Those divorce proceeding~s ton1{ plac-e in 1"9·3'5, did they
:noU
A.. Yes, si'r.
Q. You bad plenty of ,opportunity to take the stand and
,vhy did you oot do i.U
By ]\fr. Parke·r: I objed.
J3y the Court: Objection overruled.
A. I told you I was :not permitted. to say any1:11ing. I carried that depositions to Judge Pollard and laid them 'On the
desk before the contempt proceeding'S ended and be was infuriated and said, "I don't have to look at them.
page 399} There is a copy in the clerk's office If I want to
look at the~''
Q. No depositions -in support of Mrs. Lindsey's bill for
divorce were even taken in this case until after the contempt
,charge'S were completed, were they?
A. No depositions were taken when t
Q. No depositions in support of the bill for divorce?
By Mr. Parker: Your Honor, now he is going back into
the divorce proceedings.
By the Courb Objecti-on sustained. If I go into the di-
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vorce case, I will l1ave to call counsel in the divorce proceeding and try the whole thing over and the reasons of counsel
for not taking his deposition in the case. They must have
had their own reasons if they did not care to put the witness
on. They might have had various and sundry reasons. Their
judgment might have been right or wrong. I don't know. I
would have to call them all in.

Q. Do I understand from the testimony which you havegiven here before that you wish to convey the idea to the
Court that Mrs. Utsey is not a suitable person to have custody of the child t
A. I am not going to convey that idea, but I
page 400 ~ will do all I can to prove· to him and convince him
beyond any doubt.
Q. Would you be satisfied to have the child for a short
period each year and allow the child to remain with Mrs.
Utsev for the rest of the vearY
A.~vVith Mrs. Utsey? ..
Q. Yesf
A. '\Vhen that child has been a nig·htmare to me all these
yearsBy the Court: Answer the question. I have told you time
and again to confine yourself to answering the question.
By Mr. Parker: I wonder if Mr. May intended to say remain with the mother or grandmother?
By Mr. May: I am talking about Mrs. Utsey now,

Q. The child has stayed with other relatives in South Carolina from time to time, has he not?
A. Yes, from the best information I could get.
Q. Mrs. Russell has bad the child from time to time, has
she not?
A. Yes, I understand she has.
Q. Do you have any objection to Mrs. Russell having the
child from time to time when you don't- have him t
A. Yes, I do.
Q. w·hat objection have you to Mrs. Russell having the
child from time to time¥
page 401 ~ A. I have asked l\Irs. Lindsey repeatedly to let
us settle this thing between us ; so any discussion
about their immorality might not come before this Court, and
you are bringing that up. Mrs. Russell is a married woman
and evidently of g·ood standing down there and I would rather

I
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not bring anything up about her· in this Court.
treading· on dangerous ground.

You are

By Mr. Parker: Your Honor, what has :Mrs. Russell to do
with the child t
By the Court: It appears that he has been with her at
times. I don't know who the child has been with. If Mr.
May wants to inquire into that matter he may do so. ..\iVhat I
want to know is the truth.
By Mr. Parker: At the present time there is no evidence
that Mrs. Russell bas had the child. Mr. Linds.ey says he
understands that the child has been with Mrs. Russell from
time to time; but so far as Mrs. Russell is concerned he· did
not know. There is no evidence, however, at the present time
that Mrs. Russell did have the child.
By the Court: Does Mr.. May contend that Mrs. Russell
should at any time have custody of the <!hild 1
By l\fr. May: Mrs. Utsey, your Honor~ is an
page 402 ~ elderly lady. ,vhile there is no attack at the
present time on :Mrs. Russell's character, 'Mrs.
Utsey may request at times to let the child stay with MrH.
Russell, or at times Mrs. Kem may ask Mrs. Russell to take
over temporary custody of the child.
By the Court: Does Mrs. Russell live with l\frs. Utsey?
By Mr. May: No; the fact is they live in different towns.
By the Court: I overrule the objection.
By Mr. May:

Q. In view of your last answer, Mr. Lindsey, were you
speaking· of something that you knew and witnessed concem_ing Mrs. Russell, or something you have heard and just a
rumor¥
A. Yes, I do know.
By l\:Ir. Parker: Your Honor, we are getting into something· that has nothing to do with this case.
By the Court: If he wants to pursue it, I am here to hear
it. However, I want the witness to confine himself to answering the question.
·

Q. Mrs. Lindsey bad another married sister in Soutll Carolina, did she not 1
Yes, .Mrs. Darg·an.
Q. Is she still living1
page 403 ~ A. No, sir.
4-~.
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Q. Is Mrs. Dargan's husband dead!
A. I could not tell you of my own knowledge.
Q. Has not Mr. and l\frs. Dargan had custody right much
of the child in the last few vears 1
A. I don't know, except what was put in the answer of the
g·uardian ad litem. That was news to me, that the child had
been with them.
Q. \Vhen did Mrs. Darg·an die~
A. About the time the papers in this suit in 1940 were
filed.
Q. Do you object to :Mrs. Lindsey, now Mrs. Kern, having
custody of the child at any timef
A. No, because I am certainly not going to say anything
about the child's mother.
Q. Do you mean that you will not object?
A. I want that child to respect his mother. I want him to
think his mother is the gTeatest woman in the world and I
will help him to do it.

By the Court:
Q. Mr. Lindsey, the question was directed to whether you.
think Mrs. Kern, herself, is all right to have the child, and
you answer intimating that you might know something
against her, but will not say it because she is the mother of
the child Y
A. His mother is a good woman.
page 404

~

By Mr. May:
Q. Do you think that the child would be all
right, the child's welfare and moral surroundings, if left with
the mother?
A. If away from the grandmother and her people.
Q. When did you first decide that you ,-~muted custody of
the child f
·
A. I have always wanted it.
Q. In your answer to the divorce bill, I notice you did not
ask for the custody of the child, in the answer and crossbill?
A. ''-Such other relief as the court might deem equitable'' ..
I thought custody of the child, the relief I was asking for,
was to give me that right.
Q. But you wanted it from that time on, always?
A. Always with him. I was crazy about him. That was one
of the things that they kicked about in the divorce suit, that
0
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I was crazy .about hlm; always wanted to know how wa-s t11e
boy, but never about the wife.
Q. You state in your petition in this case that one of the
.reasons why 1\frs. Lindsey should not have custody of the
-child was that actually :Mrs. Lindsev had had custodv of
the ehild and was depei1dent on her relatives for its support;
.is that right t
A~ Yes, sir.
Q.. As a matter of fact., for about five years you
;page 405 } were dependent on your uncle for support; is that
correct!
A. After the contempt case I did not get anything out of
him. As I told you, he would. not even give me a box of
dgarettes·. He did not want a dime sent to those people.
Q. Do you think it was so bad for Mrs. Lindsey to live on
the support of her family when you lived on your uncle for
the term of about five years, to the amount of $25,000.?
By Mr. Parker!· I object. There is no evidence to the effect that he lived on his uncle for five years, to the amount
,of $25,000.
By the Court: Objection sustained..
By Mr. May: It is in the evidence, Judge, if that would
have any bearing on the matter. I think possibly l\fr.. Lind:sey will admit that it is in the evidence.
By the Court: It will not have any bearing on the Court's
decision.
A. I think it is 1·ight that the families should h~lp each
cother..
Q. You have introduced evidence applying to the living
conditions and the s11rroundings and envhonment or 'the

child. I ask you now from your attitude whether you think
that you should benefit by such testimony when you, yourself, have not contributed to the support of the child?
A. The Utseys were wbolly responsible for the
page 406} bringing about the affail-; their interference. If
they had not interfered there was no reason for
,either family to have bad any trouble about the matter.
Q. That was not the opinion given by Judge Pollard in
the case, was it f
A. I would not say anything about that, either way..
Mr. May: The record has it.
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Q. You stated that you consider Mr. Donal'd Russell (who
was or is now Mrs. Kern's brother-in-law) equally guilty with
the r·est in breaking up your home .. Will you please enumerate:
whom you mean py ."'the rest" f
A. The. rest, Mrs. Utsey, Mrs. Donald Russell and Mildred:,.
her sister.
Q. Was your wife at fault at all?
A. Except listening to her mother's immoral influence and
suggestions. I have already stated and told you what brought.
on the direct clash between Mrs. Utsey and myself, and all
the quarrels I have ever had with my wife were on account
of the indecencies of her people.,
Q. ·what are the indecencies you mention.of her people.f
A. I have alreadv stated the indecencies of her father.
Q. Are· you willing to let it rest on what you have testified
about that¥
A. If you insist on it.
Q. The breaking up of your home was not
page 407 ~ caused by Mrs. Lindsey at all, except being influenced by here people; is that rig·ht f
A. Yes. There are any number of letters. that passed be·
tween my wife and I, and if you have ever read any classics
better than they, in your life, of love, I would like for you
to state it. There was nothing· but love and affection between
us.

By Mr. May: If your Honor please, I am not trying to
introduce new testimony, but I am now pointing out the oral
testimony in order to contradict this witness about the statement he is making now.
By the Court: The evidence is a matter of record. I have
a right to read all those depositions. It may be my duty to
do it now. If you have something you want to ultimately
use to contradict this man, unless you want to predicate a
question on it and bring it to my attention now, you may do
so; otherwise, you can bring it to my attention in your argument.
By Mr. May: I would be willing to let it go., your Honor,
because the answer does show that Mr. Lindsey was making·
certain allegations, laying· the blame for the divorce on his
wife.
By the Court: You can call that to my attenpag·e 4.08 ~ tion and also call the attention of the Court to
the fact that his positions are contradictory.
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Q. In order to refresh your memory, on page 70 of the transscript of evidence which was taken recently in this ~ase by
Mr. A. Colton ,vmiams, you have stated (I believe t.he time
was about when the child was born) that Mrs. Lindsey and one
of Mrs. Lindsey's sisters came to Richmond and you said to
them (it was your sister :Mildred): "Mrs. Utsey, you and
Mil make yourself at home and do exactly as if you were at
home; make this your home here'', and I said, ''You can go
to the restaurant and get your meals, if you want to, or if you
want to fix anything· here, or if there is anything you want
you call up Mr. Layton at the store and he will fix it up and
send it to you", and you continued the same attitude towards
your in-laws until the middle of the page 71., How did it happen that you were so friendly at that time to Mrs. Utsey
and Mildred, when you were hardly on speaking· terms with
them, and when prior to that time you had posted on your
door a sign., ''No relatives allowed; my business prevents my
staying here to throw you out personally."

By Mr. Parker: Your Honor, ~Ir. May has deliberately
done what yon told him a moment ago not to do,
page 409 ~ to bring· into this proceeding· anything that ,vas
testified to in the divorce suit. ·If be insists on
that I will have to take the position of bringing up the whole
divorce proceeding.
By the Court: Mr. Parker, I understand Mr. May is bringing into the question the fact that l\fr. Lindsey was at this
time being very friendly to them and at other times that he
was unfriendly to them. I think he is now asking· whether
his testimony in the present case is not contradictory to
something he said about the same time in a former proceeding. He is questioning him ·now about the fact that be posted
signs at one time unfriendly to these relatives and now on
the occasion referred to w·as friendly.
By Mr. Parker: He is talking about different times.
By the Court: I will let him answer the question.
A. It is true I posted the sign, but the wording is not exactly what was on the sign. ,vhat I really put on the sign
was, '' Relatives stay out, or be thrown out. My business
prevents me staying- here and throwin~; you out personally".
But that sign bad no reference to Mrs. Utsey or Mildred.
They had already gone back to South Carolina, and this sign
referred to my ,~ife 's aunt, the wife of ?\h\ E. V.
page 410 ~ Farinholt, a lawyer who had beaten me out of
$800. She called up a neighbor of ours and asked
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her to come over to our house and ask if she could come to
see my wife. This neighbor came over and said, ''Your .A.unt
Lucy is calling and wants to know if she can see your wife."
I went up to my wife, who was sick in bed, and asked her if
she wished to see her Aunt Lucy. She said, ''No~ she has
never treated me right and I do not want to see her''. I sat
clown there and waited an hour for her .A.unt Lucv to come
from Maymont and South Meadow and could wait no longer.
Then I put up a sign, "Relatives stay out, or be thrown out.
My business prevents me staying· here and throwing· you out
personally". That referred to Mrs. Farinholt, not to Mrs.
·
Utsey and Mildred.
Q. You have said that if you are allowed to have the child,
you will take it in your home, where it can be properly looked
after, I believe by your mother and sister and possibly some
others. Is that right t
.A.. My oldest sister, 1\Irs. John R. Cavan.
Q. Did you say anything about your mother? Is she living?
A. Yes, she is living; but, as I have already told you, my
mother is an aged woman.
Q. Then, your mother is not able to look after the child?
A. Except to love. him; tl1at is all.
Q. In other words, you would not depend on
page 411 ~ her to look after him Y
A. No~ sir.
Q. Don't you have a sister, an invalid, or rather sick at
timesi
.A.. Yon mean Mrs. Cavan?
1

By the Court: He asked you if you had a sister, an invalid,
or sick at times.
A. No sister an invalid.

Q. How many sisters have you Y
A. Three. I have one who has been in a sanatorium.
Q. Where?
A. In a sanatorium for three years.
Q. Does she visit you?
A. No, sir.
Q. What other sisters have you Y
A. Mrs. Cavan and Mrs. Dickerson, my youngest sister.
Q. Where does Mrs. Dickerson live t
A. On Seneca A venue, near Tuckahoe Apartments. She
don't live near us.

Cecella l\foKenna Lindsey v. Henry Dorsey Lindsey..

.279

Henry Dorsey LindseJJ.

Q. Is Mrs. Cavan in good health!
A. Yes, sir..
Q. Mr. Lindsey you made a trip to Niagara Falls several
years -ago, did y-ou not?
A. Yes., sir~
Q. Whom did you go with?
page 412 ~ A. I was accompanied by no one..
Q. Alone:?
.A. Yes., sir.
Q. Did you meet anyone up there t
.A. No, sfr.
Q. When was that?
A. Let us se.e ; .it was 1937 -or 19"38.
Q. \Vhat month~
A. July..
Q. How long were you gone 7
.A. I w.as possibly gone three or four days.
'Q.. Where did you stay there?
A. I did not stay anywhere in particular. I stopped o-ver
in Washington for ·a while; I stopped o'Ver in Philadelphia,
.and I stopped over in Bu:ffa1o; I stopped over in Niagara
Falls. I took a bus and to the best of my recollection I went
to Toledo; crone on through and took a train pa-rt of the
way.
Q. You deny on t11at trip to Niagara Falls, either going or
-O'oming, you were with anyone?
A. Not with anyone, no.
Q. How about your temper., Mr. Lindsey. Do you consider
you have a bad temper, or not?
1

.
By Mr. Parker: Your Honor, is that a proper
page 41'3 } question?
By the Oourt~ Yes; objection trverruled.

A. 'That is a matter o:f opinion. You mean do I think I
have ·a bad temper?
Q. Yes, do you think you have a bad temper-your own
'Opinion?
A. No, I·don't think so. I never picked a quarrel with anyone in my life; but I do resent gross insults.
Q. You drew a gun or pistol on one of your employees, did
you not?
A. For making an improper advance to a young white ·girl;
.a big, buck negro. If you consider that bad temper..
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Q. Did you fire him?
,
A. I not only :fired him; but kicked him out the back door.
Q. vVhat was his name!
A. His first name was Ernest; I don't remember his last
name.
Q. Do you know where he is?
A. No, sir.
Q. Do you know where be can be reachedt
A. No, sir.
Q. In another case, did you or not have an arg·ument or
quarrel with one of your customers about a dog and kicked
the dog out the front door?
A. No, I absolutely deny that.
Q. Do you know what I am talking about?
A. No, sir.
Q. Did you kick a dog out your door?
page 414 ~ A. No, I did not.
Q. Do you remember having any argument with
a man coming into your restaurant with a dog?
A. I remember a man continually bringing a dog into our
food store. He said, "Unless I can bring the dog· in I will
take my business somewhere else.'' I said, '' I don't want
to lose your business., but I prefer your not bringing in a
dog.''
Q. Did you get angry with the man?
A. His talk was so ugly that I called the police. I did not
get angry.
Q. Did you kick the dog1
A. No.
Q. Do you know his name?
A. He told me his name was H. C. Hilton. He gave me his
street address and telephone number. I called the police
and had them to put him out. He had gone out and came
back about half an hour later, drunk, and I called the police
and had them to put him out.
Q. Did you have any argument with him~
A. I did not have any physical encounter with him.
Q. You are very profane at times, are you not 1
A. I don't always use profane language.
Q. You are right good at it, are you notf
A. I suppose I could bold my own.
(The witness stood aside.)

........
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H. ARMISTEAD BOYD,
the guardian ad litem, being :first- dti:ly sworn, testified as follows :
By Mr. l\fay: I reserve my objections to anything Mr.
Boyd may say until he is throug·h.
By the Court: Yes; Mr. Boyd is held to the facts he knows,
or on his information and belief.
B.y Mr. May: My contention will be it is based on hearsay
and unless there is exception to the hearsay rule it is not
·
admissible.
·
By· the Court: The answers to a certain extent might not
bind the infant; but the answer, itself, will not be evidence:
~-Mr. Boyd_ has to testify to the facts he knows. I suppose
that answer
have not read it carefully) is like any other
answer, the best information he knows; he bas sought to find·
out the correct facts. I will hear him on anything he personally. knows .

·er

.· DIRECT EXAMINATION.
·Bv Mr. Parker:
·Q. Mr. }3oyd, please state your name and occupation t
A. H. Armistead Boyd, ·attor:Q.ey.
.
Q. "\Vere you appointed guardian ad litem for
page 416 ~·the infant i11 these proceedings by this Court Y
A. -Yes., sir.
,
Q. Mr. Boyd, did you make an· investigation of the home of
Mr. Linds~y, in the City of Richmond, Virginia Y
A. Ye~, sir. ,
,
.
Q._ Are the statements as contained .in your answer with
reference to Mt. Lindsey correct and from your own knowledge?
·
- A .. They·are as. they, appear in the answer. If they appear
£rom jnformation received from anyone else, then that is what
they are: ~I <did not go into his house. However, I went out
and .looked at his· house ~·and :s·~'V where it was located and
talked to the· lady, in .the house next cfoor. I thoug·ht I could
get a better idea of what 'the house was from sor'nebodv out
the house, rather than inside.
··
· Q. Were you g·iven a list of people who knew Mr. Lindsev?
A. Yes; such a list was given me by Mr. Lindsey.
' Q. Did you talk to those people?
A.. I talked to all the people listed in the answer, as given
to me.
·
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Q. Are the talks you had with those people disclosed in
that answer!
A. Yes, sir.
Q. You have filed a copy of a letter, or a statement on the
next to the last and the last page· of the answer,
. page 417 ~ which was given by Mr. Cutler May, attorney for
Mrs. Lindsey, in the proceedings. Will you state
whether or not that particular statement was g-iven to you
by Mr. May?
.A.. Yes. I asked Mr. Mav if he had anv source of information which I might put into an answer to present to the Court;
if he had any' persons in this vicinity or within my reach that
I could talk to and get any information about this matter,
one way or the other., and his reply was in effect to give me
this letter, or that portion of a letter from Mr. Donald Rus-.
sell, I think.

By Mr. Parker: I ask that that statement or letter incorporated in the answer be incorporated in the answer of
Mr. Boyd at this time. .
Q. Mr. Boyd, were you presented a list of attorneys, that
'1\fr. H. Dorsey Lindsey, the petitioner herein, stated that he
had seen in reference to doing something about getting the
custody of his child?
A. Yes ; on page 3 of the answer there is cited a list of
seven attorn~ys; their names having been given by Mr. Lind.
sey as persons he had consulted in that regard.
Q. Did you interview any of these gentlemen, or all of
them?
·
.A.. I interviewed only a part of them. I was not able to
talk to all of them.
Q. Did you ascertain ·from any of those that you did see
whether Mr. Lindsey had taken up with them the
page 418 ~ custody of the child?
.
.A.. Yes; the answer shows the information I got
from them.

By Mr. Parker: Your Honor, l ask that that part of the
answer of the guardian ad Utem be made a part of this evidence.
Q. You state that you talked to Mr. Lindsey and went over
with him as far as you could the situation as he gave it to
you about his child. Did Mr. Lindsey cooperate with you
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and attempt to give you the information that you desired Y
A. Yes; as far as I know he withheld nothing that I
thought of aslring him.
·
·
Q. Did Mr. Lindsey willingly cooperate and meet you whenever you desired to talk with· him Y
A. Yes, sir..
By Mr.. Parker: I ask that that· part of the answer be
made a part of this evidence where he speaks of talking to
Mr. Finniga.111,. ,
· '·
By Mr. May: If your Honor please, I thought I would
have moi·e·objectio~1 to make than I do. However, I have no
objection to my letter that Mr.. Boyd referred to being introduced, and have no objection to the list of attorneys being introduced.. I think the record shows that I have
page 419 } already agreed to that; but I do object to Mr.
Boyd stating in his answer or otherwise the result of his conversations with any of these neighbors or people that live there in the vicinity. They are right here in
Richmond. If Mr. Parker wants that -evidence, he can summons them here and get their evidence directly. If allowed
to go in it would be allowing Mr. Boyd to testify in the place
of the witnesses.
By the Court; I think that is a valid objection. I sustain
the objection.
,'1

·· ·

·· •

· · •·

·

·

·

·

'

·

·

·

·

·

CROSS EXAMINATION.

By Mr. May:
Q. Mr. Boyd_, did you talk to any of the neighbors other
than those whose names were given you by l\fr. Lindsey and,
if so, please state who thev were? I mean, did you walk
around in the vicinity an.d try to find any witnesses on your
own accord?
,
A. As I recall, the only person I talked to, living next to
Mr. Lindsey, he ·did not give me that name. I went out there
to see what I could see and what I might do when I got there.
Maybe the answer will remind me exactly-if you will wait
a minute, I will see.
By the Court: Mr. May, if I sustain your objection, what
does it matter?
page 420 ~ By Mr. Parker: Your ·Honor, he waives his
objections by asking these questions.
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By the Court: No, I don't think so. If he pursues it, it
might be.
By Mr. Parker: Your Honor, at this point I want to be
put in position so Mr. May will know what he is doing. The
Court has said it will send Mr. Boyd to South Carolina to
investigate conditions.
By the Court: I don't know what :evidence will be offered
to me that might make the situation so I. would wish Mr.
Boyd to go to South Carolina.
,
.
By Mr. Parker: I want to g·o on record that we will make
no objection to his going; but if Mr. 'May attempts to exclude
from the Court's attention and the evidence in this case what
Mr. Boyd has found out in Richmond, I don't know that it
would do any good to send Mr. Boyd to South Carolina.
By the Court: I will not send Mr. Boyd to South Carolina
for investigation if no other evidence is ·developed; but if
any other evidence is developed that causes· it to be necessary
to send him there, I will send him, and if he can get evidence
and wants to take depositions there, he can do so.
By Witness: J tidge, I· did not remember just
page 421 ~ now whether Mr. Lindsey furnished me the name
of Mrs. Harmon. She was the only person in the
neighborhood I talked to, and she was in the adjoining house.
By the Court: If it is brought to the Court's attention
that there may be evidence available -in .South Carolina and
the guardian ad litem can get that" evidence by taking evidence there, then the Coiut will uct on it as it feels best.
By Mr. Parker: Your Honor, I just wanted the Court
to know we had no objection to Mr. Boyd's going to South
Carolina.
By Mr. May: Your Honor, I wished to make a motion at
this time; but I am not quite prepared at this time. Could
you give me an opportunity to make it at some other time?
By the Court: Yes, I will fix a time when I can hear your
motion, Mr. May. I will let you advise the Court what it is,
but at the same time or shortly thereafter I will decide
whether your client is entitled to be heard any further in this
matter until she brings the cllild into the jurisdiction of this
court.
(The witness stood aside.)
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page 422 } Virginia :
In the Law & Equity Court of the City of Richmond.
Cecelia McKenna Lindsey

v.

H. Dorsey Lindsey
Transcript of testimony and other incidents in the hear ..
ing ore ten,us of the petition of the defendant before the Hon.
Willis D. Miller, Judge of said court, on the 28th and 29th
of January,, 1942.
Appearances: T. Nelson Parker, Esq., counsel for petitioner.
L. Cutler May, Esq., counsel for respondent.
H. Armistead Boyd, Esq., guardian ad litem.
page 423 } MRS. CECELIA McKENNA KERN
the respondent, introduced in her own behalf, being first duly sworn, testified as follows:

DIRE.CT EXAMINATION.
By Mr. May:

Q. Will you please state your name, age, residence and
occupation, if any?
A. Cecelia McKenna Kern; thirtv-two; Miami, Florida,
3610 Alhambra Court; occupation, hom1ewife.
Q. You were formerly married to Mr. Henry Dorsey Lindsey,. were you not 1
A. Yes.
Q. About when was it that you left Mr. Lindsey f
A. It was diroctlv after the birth of the child.
Q. were the reasons for your leavingMr. Parker: Are we g·oing into that divorce suit? That
decided all those thing·s. I don't want to be here all today.
The Court: Mr. May, that might take us back to eight 01'
ten years or the tho time she was married to Mr. Lindsey if
you start into that The question now is whether
page 424 ~ Mr. Lindsey, the petitioner, shall have the custodv
of the child or whether it shall be divided custody or what is right for the cbild. I think you are going

2f6

Supreme Court of Appeals of Virginia
Mrs. Cecelia McKenna Kern.

rather far afield. I don't intend to litigate this whole divorce
case over again.
Mr. May: I understand that, Your Honor please, and will
be glad to and want to abide by the ruling of the Court. The
only reason that prompted me to ask the question in the first
. place was that althoug·h I think it is a matter of res adjitdicata
as far as Mr. Parker's client is concerned, the actual papers
in the divorce case show that the divorce was granted for one
reason and since that time why Mr. Lindsey has time and
time again on the witness stand said that the cause and reason for the divorce was because of Mrs. Kern's relatives.
The Court: All right, I will let you ask that. You gentlemen understand you are making a very large record in this
case; you have got a court reporter here and the
page 425 ~ Court is going· to put the cost of this record
where it thinks it oug-ht to lie and I am g·oing to
hold it is admissible, but frankly tell you gentlemen that it is
going to have very little bearing· on what I do in this matter.
Wben you all_ g·o back five, six and seven years and bring
back into the matter troubles that existed between the partie~
back there it is going to be of very little importance to me.
I think it is admissible. It may have some bearing on the
case and might have some bearing· if the matter goes farther,
but it can have little bearing with me. I am concerned now.
as you gentlemen must know, with the present welfare of
that child and its .future welfare and I am not concerned but
to the most limited extent as to the reason for the differences
between Mr. Lindsey and Mrs. Kern when they were marriP.il
but you can go ahead.
1

By Mr. May:
Q. On what grounds did you obtain your divorcP.?
A. Cruelty.
·
Q. Was there any third party injected into the
page 426 ~ divorce which gave you a reason to get the divorce?
A. No, not at all.
Q. Who was this mysterious Irene Oakley that you referred
to in your original testimony Y
·
A. She was a former friend. of. his before he married me
and after we were married while I was c_arrying the child he
employed her at his place of business and every evening
would bring ber home and flaunted her in my face-carried
her to her home every evening from work.
·
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Q. Did yiou ever say a11ything to him about it and try to
break it up?
A. Yes, numerous times.
Mr. Parker: How far are we going mto tbat f
The Court! 0 bjection overruled.

A. (continued) Numerous times I begged him -and pleaded
with him to please get rid of her.
Q. Did I understand you to say a moment ago that ·that
had no bearing on your. aisking for the· divorce·i
A. That wasn't proug·bt up; it was the cruelty, the main
reason that I asked for the divorce.
Q. When you say it wasn't brought up, as a matter of- fact
it was in the testimony!
A. Yes..
Q. Now did your people-and by tbat I mean your immediate family and particularly your mother or your
page 427} fatl1er or Mr. or Mrs. Russell or J\fr. or Mrs.
Dargan or any other members of your familyhave anything to do with your separation or causing the
separation?
A. They had nothing to do with causing the separation at
all.
· Q. Were you acting on your own accord freely 1
1\fr. Parker: All this is extremely leading. I hate to keep
interrupting to object.
Tlie Court: Objection overruled.
A. Will you excuse met
Q. Were you acting on your own accord freely?
The Court: He means in what you did in bringing your
divorce case· and was it of your own volition., and the procedure through it.
A. Yes.
Q. When did you leave the .State of Virginia approximately,
if vou don't know the exact date?
·
A. Carroll was born September 1, 1930, and it was three
weeks ·aiter the bir.th of Carroll, as soon as I was able to
leave.
Q. ·where did you go f
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A. I went to·my mother's in Columbia, South Carolina ..
Q. Did yon return to Virginia after that!
A .. Yes ..
Q. When was that T
A. Well, I don't remember the exact date.
Q. Approximately.
page 428 ~ A. About a month or a few months., I really
don't remember.
Q. Vl as it two or three months or a year or six months?
A. Oh, I would say a month or a few months.
Q. In case you don't know any e~act dates or figures which
we might ask you, you might approximate them. What was
your purpose in coming· back to Richmond 1
A. Well, when I came back I came for the divorce.
Q. You came for the divorce Y
A. Yes.
Q. How long were you here 1
A. Just a few days.
Q. And when you left Richmond again where did you go
then?
A. I went back to Columbia to my mother's.
The "Witness: Excuse me, Your Honor, some of these dates
and questions are rather vague in my mind.
The Court: Just g-ive your recollection. I understand
your trouble.
The Witness: After all, it has been quite a number of
years ago and I can't remember all of it.
By Mr. May:
Q. This was in 1930, I believe, wasn't itf
A. 1930, yes.
Q. Now after you started yom divorce the recpage 429 ~ ord shows the Court entered an order or decree
allowing· you temporary alimony and support of
your child 1
A. Yes.
Q. Just how much, if any, did Mr. Lindsey comply with
that Court order!
A. It was $15.00-supposed to be $15.00 a week. It was
paid for just a few weeks aud then some of t.he checks--4he
last check was returned because it was addressed in .quite a
mean way-not to me, but to the members of the Utsey
family.
Q. Are you ref erring to the evidence in the record about
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page 431 ~ By Mr. May:
Q. Now will vou please state your activities in
a general way :B'S t'o' wlih(y61{ 1did~ What ha:ppeiled tb ybu ~I~q.
what happened to the child and what you did with the 1 cliilcl
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after you got your divorce and returned to South Carolina 1
A. I went to work to support the child as hostess in the
coffee shop of the Columbia Hotel and stayed there for a
year or two, I have forgotten the number of years, and
then I went to work as Air hostess on the Eastern Airlines.
Q. What kind of a hotel was the Columbia Hotel?
A. It was just a bout the nicest in town.
Q. The nicest hotel in Columbia f
A. Yes.
Q. How long were you hostess there?
A. Two or three vears.
Q. How long in hours-number of hours would you have to
work while you were there per day?
A. Well, I was there around 7 in the morning until 11 for
breakfast and thenQ. 7 until lU
A. Yes, and then a sort time off, back at noon until 3 for
lunch and then back at 5 until around 9 or 10 for dinner.
Q. 7 until 11, 12 until 3page 432

~

By the Court :
Q. Did you and the child live there at the hotel f
A. No. That was when my mother-I was living at home
with my mother.
By Mr. May: .
Q. After you were· off at 3 what time did you go back on Y
A. 5 until 9 or 10 o'clock, just depending· on circumstances.
Q. What salary or pay did you draw at that time Y
A. I don't remember.
Q. Do you know approximatelyf
A. Oh, I will say $60.00 or $75.00.
Q. $60.00 or $75.00 a month Y
.A.. Yes, sir.
Q. And all during this time you were getting no support
at all from Mr. Lindsey¥
A. None whatsoever.
Q. Now what year was it you went with the airline company?
A. In the early part, I think, of" 1933.
Q. How long were you with them V
A. Through 1934.
Q. What was the nature of this work for the airline company!
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A. Hostess.
Q. ·what would you have to do .as hostess; would you have
to make tripsY
A. I took trips, yesj I flew between New York and Atlanta.
Q. What s_alary did you make, approximatelyY
page 433} .A. $125.00 a month with expenses.
Q. What did you do with Carroll during the
time that you were working- at the Columbia Hotel and the
.Airline company?
A. He was with my mother when I w.as at the hotel for the
:simple reason that keeping the hours I had to I couldn't very
well take care of the child.
Q. You were there, too~ weren't you 7
A. Yes.

By the Court:
Q. Was the child with your mother in Columbia during the
<entire time you were at the hotel?
A. I was there, too.
Q. ·what I am getting at was your mother's permanent
.home in Columbia at that time?
A. Yes.
·,
By Mr. May:
Q. While you were acting as hostess on the airline was the
·home at the same place?
·
A. Well, Irl.y mother and Carroll lived with me in N.ew
York.
Q. How many years did you live in New York!
A. What year was it ; 1933 and '34 Y
Q. ~·couldn't tell you•. Just give some idea.
A. "Tha.t was tbe time.
page ·434

~

By the Cour1t :
Q.. For about two years, 1933 and '34 7

A.. Yes.

"By Mr. May:
Q. You had moved your mother to New York f
A. Yes, I had them up there with me.
Q. How often would you be in New York Y
A. The schedule was I was gone two days to make a round
trip to Atlanta and back and home three days; rather, at the
base three days then gone two..
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· Q. ·Why:aid.you give up your wgr~ w~tfl fhe ~t~ ~in~ ~om,~
pany at the end of 1934? .
,· 1 f: ' 1 ! n
· ' ·J ·
A. The contracts wJre cancelled and the hostesses were
discontinued.
·
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11
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1
page 430 ~ D~'parlment can~Eflled· r1ght after :M:r. Roosevelt
was inaugurat~ltl'li: L r: ~:: ·'l! !.1.' ~H · · P ·' ;,.· · • · t
A. Yes. .
Q~ And you lost your job tp~!} ~ . . . ··
A. Yes, because they discdiitiriued the hostess service on
the airline.
, ..
Q. When- a-nd.wh~re did you meet Captain Kern!
A. On the airline. He was Captain·· ·
Q. During thiltimet;,: ·,y:~.= 1· · >· :\· ·
A. Yes. He had been with the Eastern Airlines since 1930.
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The Court: When was it she left the airlines, what month f
Mr. Parker: She said she worked through 1934.
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A. During the younger years of Carroll, no word at all,
nothing.
Q. Now if you were married in 1935 and using that as the
date to go by, had you heard anything from him?
A. No.
Q. :M:r~ Lindsey stated that, I believe, it was the second
Christmas after Carroll was born that he sent to vou for
Carroll approximately $40.00 in rare coins and old coins he
had obtained from relatives in England right after the war.
Do you know anything about thaU
.
.A. No, I do not; I haven't seen them. He has sent nothing
to me, nothing; nothing has been addressed to me at all.
By the Court:
Q. Did anything· come addressed to the boy t
A. Toys at Christmas when the child was seven or eight-Q. ,vhen the child was around seven or eight Y
A. Yes, sir. During the earlier part of his life he didn't
even try to get in ·touch with him in any way or see him; no
support.
By Mr. :May:

Q. I· am taking the first five years of bis life. He was born
in 1930 and you were re-married in 1935 f
A. Yes.
page 437 ~ Q. Now during that time; that is, before your
re-marriage, did he send any presents, Christmas presents, Easter presents or any presents during any
time of the year 1
A. In this five years?
Q. The first five years.
A. No, he had not sent anything.
Q. Now did he send any letters addressed to either you or
Carroll?
A. No., I haven't seen any.
Q. Now you have re-married Mr~ Frank Kern, I believe
you saidt
A. Yes.
Q. What kind of a man is Mr. Kern-L. might first ask you,
are you happily married now1
A. v\Tonderfully so. He is kind, he is considerate, he 1s
generous and everything- fine you could say about a man.
Q. He is with the airline company still?
A. Yes, he has been with them for eleven years.
Q. ·what is his income T
"
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A. I would say $9,000.00 a year or more; it varies with the
number of hours they fly.
Q. Have you any children by him T
A. Yes, I have a son, and my husband is most kind to Carroll, has been; there is no partiality shown whatever,.he.looks
out for his welfare. He also shortly after our marriage took
out an annuity for Carroll for his college educapage 438 ~ tion; he has at.tended to that himself. I cannot
speak too highly of him.
Q. How old is your son by Captain Kern?
A. He will he six this July.
Q. How old is Carroll now f
A. Carroll is eleven and a half.
Q. Is Carroll living with you now¥
A. Yes, Carroll is with me and has been with me the lastover two years.
Q. He has been with you over two years?
A: Approximately two years .
. Q. Was he with you at the time Mr. Lindsey served notice
on you that he was going to ask for a change in the custody
of the child i
A. Yes.
Q. There has been introduced testimQny here that you took
the child back to live with you because you received notice
that Mr. LindseyA. Oh, my goodness.
Mr. Boyd: I don't think that is a proper way to put the
question, to forewarn the witness.
·
The Court: Objection sustained.
The Witness: Well, Your HonorThe Court: Wait a minute.
page 439 ~ Mr. May: It is testimony in rebuttal of testimony asked by Mr. Parker. I don't know whether
the Court recalls it or not, but they have made a great deal
of the fact that Mrs. Kern rushed this child back to her home
in order to have some influence on this Court.
The Court: Mr. May, you can get at the same thing without making it obvious what the answer is you want. You can
ask her why she took the child. Then she can say she took it
back for a certain reason or if it is true she rushed it back
to keep Mr. Lindsey from getting it, but don't suggest the
answer.
The ·witness: May I-

'
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"The Court: Just couch the question why did- she do s~
:and so and let her say.

By Mr. J\fay!
.
.
Q. Why did you take Carroll back to live with you 1 At
ihat time he was living with other members of your family,
wasn't he?
,
A. He was living with my sister at the time. Shall I go
:ahead!
The Court: Yes, just tell why you took immepage 440 } dia te custody of the child.

A. (continued) Because niy sister pa&Sed away in May of
1940.

:By Mr. May!
Q. State your sister's namel
A. :Mildred Dargan-Mrs. R. L. Darg·an.
Q. Mrs. Utsey had Jmd the child for sometime prior ta that.,
·hadn't she?
·.
A. Yes.
.
Q. ·why didn't the cl1ild go back to Mrs. Utsey?
A. Because she was ill.
Q. vVas tbat the reason you took.the child ..back and have
bad it ever since?
A. Yes, sir..

"By Mr. 130yd :
'Q.. Y-ou ·said hemrnse Mrs. Utsey was ill t
Mr.. ·Parker;: I -a,s-sume 'She memrt Mrs. ·utsey..
A. Yes, sir. Carroll was witb me in 1938 and be visited
my s1ster Mrs. Dargan and she didn't have any children of
ber own -and she asked me to let him stay with her until
scbool time and I did, and then she passed away and he was
back with me and has been back with me and lived back with
me ever since.
l3y the Court :
.
Q. How long have you been living in Miami nowf
A. Approximately six years.
pagie 441 ~
Q. And the child has been with you in l\Iiami
how many y:ears2
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.A. Two years and he was with me in 1938 and then be wa~
with my sister in 1939'.
.
Q. vVhy wa~ it he wasn't with you in 1939?
A. I just said because my sister had no children and he
visited· her then and she asked me to let her keep him for
that school term.
· Q. Did he stay with her the entire year of 19397
A. Yes.
Q. For the twelve months period?
A. Yes, the entire year, until the time of her death in May ..
Q. Do you know the actual date he last came back for the
two year period with you Y Of course, an even two years it
would be he came back in January, 1940., as this is .J anua 1·y,
1942. Do you know what month he came back with you fo1~
this last stay Y
•
A. Yes, I can tell yon exactly. It was-my sister passed
away on the 18th of May of 1940.
·
Q. Has the child been back there nowA. He has been back with me ever since.
Q. About twenty months-no, about twenty-eight months.
Strike that out. May, 1940, you say?
·
A. Yes ..
Q. He has been back about twenty months, then r
A. Yes.
page 442 ~ Q. Not quite two years Y
A. Well, from May until now.
The Court: That would be a period about twenty months.
Mr. May: Since it is so close to the date when this petition
was :filed, I would like to ask the witness this question. :
By Mr. May:
Q. Was the child r('turned to you prior to the date tbat you
.
received notice of these proceedings 7
A. Well, I didn't get the proceedings. I haven't seen them.
I mean my sister died on May 18th and when I left Spartanburg·Q. May 18, 1940?
A. Yes-C?rroll left Spartanburg and went home with me
and he has been there ever since.
Q. When you say left Spartanburg was that just after the
funeral? ·
.
·
A. Yes.
Q. So that would have been somewhere between the 18th of
May, 1940, and the 1st of ,June, 1940?
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A. It was earlier than that. I left around the 21st of
May.
Q. Somewhere between the 18th of May and the 1st of June
and you fix it around the 21st of May1
A. Yes.
~

Mr. Parker: The petition was dated tlie 17th
of May,, 1940, that we attempted to have served
on her and we sent it to Florida and it was returned from
Florida statingMr. May: ·what city?
.
Mr. Parker: Miami-stating she was then in Columbia
because of the illness of her father. I have the letter of the
sheriff.
The Court: You can introduce that at the proper time.
Mr. Parker: Then I sent it to Spartanburg and that was
in June.
The Court: Let's get it in the record at the proper time.
You can't get it in the record by consent of counsel unless
you all agree on that.
page 443

By Mr. May:
Q. Mrs. Kern, what year did you start Carroll to school?
A. In his sixth year.
Q. w·hen he was six years old?

A. Yes.
Q. ·would that have been 1936?
A. Yes.
Q. Where was he enteted in school?
A. In Columbia.
page 444 ~ Q. v\7 ell, will you now just please state just
what schooling he has had and where he has had
iU
A. Do you mean each year?
Q. Yes. ,Just take right at the start, the first year.
A. In Columbia first. Probably I can start from this year
and go back better. He is in the sixth grade now.
By the Court:
Q. In Miami?
A. In Coral Gables, yes. In Coral Gables the sixth and
fifth, be was wit11 my sister the fourth, he was with me the
third and in Columbia for the first and second. Isn't that
right!
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Q. Let's get the locations. At the present time-last year
lie was at Coral Gables!
A. The sixth and fifth.
Q. Then the fourth he was with your sister i
A. Yes.
Q. And the third he was where 1
A. He was with me.
Q. And whereabout~ was he then in school?
A. He was in Coral Gables.
Q. And then the previous two-f.ha t is, the second and first,
he was with you at Columbia?
A. No, the second with-Mr. May: Mr. Dargan can't help you if your
page 445 ~ recollection is faulty, so don't ask him.
The Court: All you have to sav is where he
was in the first and second year of school.
"
A. (continued) The second year he was with Mr. Dargan
and the first year, and as far as his marks are concerned he
makes the highest-as l1igh as any child in his room. I talked
with the teacher two or three times a week about his schooling.

Bv Mr. Mav:
~Q. How do they grade T
A. They grade them E, S and U; E is excellent, S is satisfactory and it ranges from 90 to 70 and U is unsatisfactory.
Q. Does he get high marks or any failures? ·
·
A. He has not had any failure at any time and I lrnve
talked with his teachers and they grade their papers 91 or 95
or 97 and all of Carroll's marks are in the 90 's; I have checked
them.
Q. Have yon or the members of your family supplemented
his education in any way such as with outside activities which
might benefit him and, if so, wbaU
A. Carroll has had horseback riding, dancing, he is a cub
scout; be goes down swimming and does everything· that the
normal boy does.
Q. I believe we touched on this subject lightly but did not
go into it particularly. Is Captain Kem willing
page 446 ~ to finance all of these activities with his own
moneyf
·
A. He does and, Your Honor, while Carroll was with my
mother in the years that he wasn't with me my husband sent
j
• I
I
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her a check each month to take care of Carroll. .Not only
that., but he has been fine about no partiality between the
two children~ my other child .and Carroll, and be sees that
he is clothed and dressed very nicely. He t.akes care of all
the expenses and is just as fine and good to him as any father
-as if be were his own son and he has taken him under his
wing as if he were his own child.. I just can't speak too
highly-0f the way he has acted towards Carroll. I have been
very fortunate in being married to a man ].ike that..
Q. What name does the child now bear?
A. Now¥
Q. Yes.
A. Carroll Kern.
Q. Does the child know anything about these court procceedings or your divorce and Mr. Lindsey or anything about
Mr. Lindsey?
.
A. No, for the simple reason that during the first-I would
~ay the first six years of Carroll's life Mr. Lindsey made
no attempt whatever to get in touch with him, to· see him or
-do anything· towards his support and I didn't think he would
for the rest of his life and I saw no reason why
page 447 } he should be told. He was young· and there was
no need to worry him with that.
Q. You mean you thoug·ht because of the first sh: yearsMr. Parker: Don't lead her..
Tl1e Court: Objection sustained.
A.. I said that. I said during the first years -of Oatrroll 's ·
life Mr.. Lindsey ma-de no attempt to see Carroll or see
whether he even had anything to wear or money towards his
gupport at all and after that many years and he had not
tried to g et in touch witl1 him I only felt H would be for the
l'P-8t of all time, that if anyone wou1dn 't want to see the child
for six yearsQ. -~hen Carroll <loesn 't lmow there is such a person as
l\fr. Lmdsey1
·
A. No, he does not He calls mv husband "Daddv Frank''
just as my young-est ·son does.
"
.,
'
Q. Has l\fr. Kern adopted Carroll as his own?
A. No, but he wants t-o.
Q. He has not but wants to 7
A. Yes.
Q. You said for the first six years Mr. Lindsev had made
no effort to see the child and contributed nothing" to the sup•
1
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port of the child. Now will you please state Mr. Lindsey's
activities, if any, and what contributions-what money he
has sent you to support the child, if any, and
page 448 ~ what money and presents he has sent Carroll directly, if any T
A. He sent some toys one Christmas., a book and just different things fot a boy like that, and they were put under the
tree with the test of Carroll's things. The only money that
he has sent during the eleven and a half years of Carroll's
life was one $50.00 check, which was put into a defense bond
for Carroll. -That is all of the monev and that wasn't sent
to me then. None of this was addressed to me.
Q. You say it was sent to you Y
A. It was not; 110.
The Court : She said it wasn't to her.
By Mr. May:
Q. To whom was it sent T

The Witness: Was it to Mr. Rttssell?
Mr. May: You can't ask Mr. Dargan. He cau testify later.
If you don't know, say so.
A. It was ]\fr. Russell.
Q. Has Mr. Lindsey written you any letters during this
timeY
·

Mr. Parker: Specify the time.
Mr. May: I am talking about since the first six years of
the child's life.
A. Well, nothing in the first six years.
·Q. I understand thatpage 449 ~

The Court : He is asking you since 1935, the
last six years.

A. He has not written me anything· except two letters, I
will say that came in October of 1941 and they were sent to
Mr. Russell and, as well as I remember, in one of them-I
don't recall-he said if I wouldn't see him he wouldn't be
responsible for the consequences.
Q. If you did what T
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A. Asking me to see l1im after this leng·th of time.
Q. After these proceedings today had been staded T

A. Yes.
Q. And what did he tell you after he asked to see you?

A. I shouldn't try to quote anything from the letter if I
am not sure, should H
The Court: If you remember, you can. If you have the
letterThe ·witness: I don't have the letter because I sent it to
Mr. Russell.
The Court: "\Vell, inquire if l\Ir. Russell has it.
Mr. Parker: I think we introduced, that here. She didn't'
·open them. It may have been one of them.
The Court: The letter she is speaking of if _it is in existence is ohviously the best evidence and ·you
page 450 ~ ought to have it. If ·it had been lost, then she
could testifv from her recollection. Do either
one of you gentlemen ki10w where it is, the one she is speaking· of? She stated part of it, that :Mr. Lindsey wanted her
to see him and wouldn't be responsible for the consequences
or something if she did not.
Mr. Parker: I "'rolild like to see that.

By l\fr. May:
Q. ·wm you look at this letter and see if that is the one
you are ref erring tot
A. No. That was in 1941 in October, something like that,
1941. This is 1940.
Q. This is dated December 10, i940.
A. He was threatening- me.
Q. What were the threats?
A. That if I didn't see J1im he wouldn't be responsible for
the consequences. I don't remember the exact words.
Q. Did he intimate.what the consequences would have been?
A. No, there was no explanation.
Q. Did you receive any lettersBy the Court :
.
.
Q.· ·was llis request that you see him concerning
pag·e 451 ~ bis claim or wish for the custody of the child?
·was that what tl1e tenor of the letter was, why he
wished you to see him? Irt othet words, was the letter concernin~ the custody of the child that he was writing you t
A. He said he wanted to see him.
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,v

anted to see the child Y
A. Yes. This was since this case bad come up.
Q. I understand, but you said there was a couched threat
of certain consequences if you didn't see him. He evidently
wished you to see him, but was the request that you see him
something concerning the child or concerning another matter T In other words, was it concerning any financial proposition about his trip or the childA. Oh, no, it wasn't that.
Q.

Mr. Boyd: May I ask what
The Court : She answered
That is what I was trying to
something about his claim for

he wanted to see her about f
that once, said he didn't say.
get from her, whether it was
the child.

Q. Is that what the letter was aboutt
A. He wanted to talk to me about the child and I thoughtthis was when the case was coming up and I didn't think it
was necessary.
page 452

~

By Mr. May:
Q. Have you received any letters which you
did not open and returned to Mr. Lindsey f
A. When, Mr. May?
Q. Any time· since 1936, either letters addressed to you
in person or letters addressed to Carroll.
A. I think so.
Q. You have returned someT
A. Yes.
Q. Do you know approximately how many it might have
been?
A. No. I am sorry I can't remember these things, some
of them.
Q..~ow does your mother Mrs. Utsey get along with her
other m-laws such as Mr. Dargan and Mr. Russell f
A. They love her devotedly just' as if she were their own
mother.
Q. Of your own knowledge has M:rs. Utsey interfered or
meddled in any way with the marriage of Mr. and Mrs. Russell or when Mr. and Mrs. Dargan were married?
A. None whatsoever.
The "\iVitness: May I talk to you t
The Court: You can testify on the record.
Mr. May: If. you care to put a statement on the record1

(
I I
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.

The Courb Whatever you ·say goes on the
record. If it is concerning the child or anything
about himThe Witness : Yes., it does. I don't know whether I canI think anyone who has lived with· :a man should know him
l)etter than anyone else.
Mr. Parker: I can't hear her.
The Court: She says anyone who lives with a man should
]mow him better than anyone else.
The Witness: And I know he is guilty..
Mr. Parker: What is thatT
'The Witness: I am talking to His Honor.
Mr. Parker: This iR evidence h~re and I have to l1ear it.
'The Court: Is it something you want to say concerning
your present husband?
The Witness: I want to talk about Carroll and about him
being with me, yes.
·
The Court: You have a right to say that, but say it so it
~·oes on the record.
'· Mr. May: ].\fr. Parker is entitled to hear it if you w8llt to
make a statement.
})age 4·53

~

By the Court:

Q. Now what do you wish to say,
A. 1falking a bout letters and things I said that
anyone that bas lived with a man should know
llim better than anyone else and l lived with him and I know
'the way he treated me and the way he was -cruel to me, the
·way he hit me, and I don't think I could sleep at night-may
I 11ave a drink of water, please-if he would do me like that,
wbat would he do wltb tlrn child if he bad him with him t If
lie would do me like that, what would he do with the cbild
-and that is wbv I don't want him to e~er·see H. I don·'t want
him to have him for eVCll a clay. If l1e treated his Wife when
she was pre~:nant-if he hit her then wbat would he do with
't}ie child-? He didu 't want him, in the first place, and I say
I liave not answered letters; that is why I haven't seen him.
I don't want him to have bim. I couldn't sleep nt night if I
thoug·ht be bad him. If you know a man's character and
lmow Ms ways and the way lie will do, if he isn't kind to his
wife at tl1e time when she is carrying his child, he won't be
kind to her own child. He wouldn't be kind to the child if
he had him. I know; I have lived with him for two and -a half
years. Your Honor, isn't that the main thingf I mean he
11age 454 }
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wants the child and if he would have done me like that-I am
awfully sorry, but I just couldn't bear to think of him having
him.
The Court : AIi right,, any further questions,,
page 455 ~ Mr. May?
:Mr. May: I just want to run through my notes~
The Witness: Carroll loves my husband; he bas been so
kind and good to him and generous to him. Please, Your
Honor, don't take Carroll away from me for a- day.
Note: At this point a recess of :five minutes was taken at
·the end of which time the trial was re~umed.

By :Mr. May:
Q. Mrs. Lindsey-Mrs. Kern, I mean, has Mr. Lindsey at
any time since you obtained your final divorce mailed you
directly or sent to you any money for you to spend on the
support of Carroll that you know of; any money
Carroll
or to you to use for him 1
A. He has sent nothing to me since the first checks· after
Carroll was just about a month old. He has sent absolutely
nothing, not even a penny.

to

Mr. May: It is one important point I would like to bring- .
up and that is because of sorrie conversation that I just had
with Mrs. Kern. She tells me that' in her previous testimony
she made a statement that she would like to clear
page 456 ~ up. I mention that to the Court because I don't
want the Court or Mr. Parker to think I had any
part iri it; she approached me on the subject. So mav I ask
her the question?
.,
The Court: Yes.

Bv Mr. Mav:
·Q. Will yoll please state what you would like to tell the
Court in regard to your previous statement that you took
the child back about two years ago because your mother was
ilU
·
·
.A.. I have wanted Carroll with me since the beginning, since
be was born. Natu rally I love him devotedly, he is my child,
and during the first years of his Iife I liad to work to make
money enough to take care of him. Then my mother was__;_
well, just a real mother and helped me .durin~ the time I
needed her for her to take c.are of him while I bad to work.
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That is why she bad Carroll, so I could work &ncl t&ke car~
of him, and she had grown so attached to him I just couldn't
take the child abruptly awny from her. I have wanted him,
thoug·h, all the time., and I want to get that stratglit. It wasn't
ve1!y clear, the statement I made before. I don't w&nt 4im
t~ken away from me now at all; I want him wit~ me alway$.
page 457}

CROSS EXAMINATION.

By Mr. Parker:
Q. Mrs. Kern, your marriage did not start out well to begfo with, did it!
A. ·wen, I think-how do you mean, Mr. Parker? In what
way, Mr. Parked
Q. Your marriage did not start out well to begin witl1, did
itt.
J\.. I clon 't undershind you.
Q. The night prior to your wedding you ~mw µ man·-tl
young man with ,vhon1 you wai~~ supposed to he in love by the
name of 1\fr. J osepb ~hulrr and told him that you didn't want
to go through with your marriage, didn't you?
A. I will be pe,rfectly frank with yqu, I don '-t eve11 remember. Stlch a pe1~son.
Q. Don't you remember, :Mrs. Kern, that you sent this mijn
to the hotel where your husband was then waitiµg or spending the night for the marriage tlw 11ext day to tell yotJr
husb;md-=to tell the m&n who was tp be you.r future h1.1sband
that you didn't want to go thrin1gh with it¥
A. Mr. Pcirker, I can't see where tliat really makes any
differonce. "re weren't mn rried then. I wµs rpqr.ried to him
two and a half years--:-7""
Q. ,vm you pleasq answer my question 1

page 458

~

The Court: Just answr.r. tha question if yon
romembe1: it, whether you sent this gentlem;m to
see I\fr. Lindsey or 11pU

A. I don't remember.
Q. Oh, Mrs. Kern, you know a thing and that means you
ai·e· bound to ramerpher. Don ~t nuil,:e 1ig·l1t of this thirig.
A. I am not making light of it, M:r. Parker. T-his is no Jight
matter.
Q. Of course, it isn't. It wouldn't be a light :rna.tter for
you to send a man to your future Jmsban'd 's hotel to tell him
ypu qidn 't want to. mun-y him, either, would it V
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A. I don't remember anvone bv the name of Joe-whatever
llis name is.
.,
·
Q. S-h-u-1-e-r-J oe Shuler.
A. I am sorry.
Q. Do you remember sending any man to the hotel the
night before you were married to tell Mr. H. Dorsey Lindsey,
who was to marry you the next day, that you didn't want to
g·o throug·h with the marriage, that you didn't love him but
you loved this man?
The ·witness: Your HonorThe Court: You are asked whether you remember it or
not.

A. I don't remember.
Q. Mrs. Lindsey-I mean Mrs. Kern, don't you know that
after that occurrence Mr. Lindsey talked to you
and you said that was true, you didn't want to go
through with the marriage, and he. said: "All
right, it is all off" and you turned the ring· he had given to
you back to him?
.A. Mr. Parker., that part of it is very vague in my mind.
Naturally, any girl who is going to get married is rather excited and things like that I don't just remember.
Q. Don't you know your motl1er came to the hotel and
begged Mr. Lindsey not to call the marriage off and to go on
through with it, that it would be a terrible scandal in your
town to call it off at tbe last minute, that the newspaper
had in it about the marriage? Don't you know your mother
went there to the hotel f
A. vVell, I wasn't there. I don't know what she said to
him.
Q. You know she went there, don't you?
A. Yes, she went to him.
Q. And you know after he had called off the marriage at
your instigation because yon told him you were in love with
some other man you all did go on and g·et married; is that
true!
page 459

~

The Court:
over.

Do you understand the question?

Read it

( Question read as follows)
•
Q. And you know after he bad called off the, marriage at

j
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your instigation because you told him you were in love with
some other man you all did go on and get mar)_)age 460 } ried ; is that true?
A. I don't remember that.
Q. YOU don't remember any of those things, do you; is
that true?
A. I know we were married on May 30th, I think it was,
1928.
Q. vVas that an important event in your life 7
A. At the time.
Q. At the time?
A. Naturally.
Q. But you don't remember anything that happened the
night before in reference to this man or some man going to
Mr. Lindsey's hotel and telling Mr. Lindsey that you had
sent him there, tl1at you were in love "7ith this man and wanted
.M:r. Lindsey to let you out of it and nqt marry yon?
A. Mr. Parker, 1 personally can't say that any events before a marriage like that-after all I lived with him two and
:a half years. That should be the part that is important.
Mr. Parker: Let me judge what I think is important.
The Court-: Mrs. Kern, just answer the question and then
you can give the explanation. You were asked whether you
Tecollected having sent this gentleman to tell Mr. Lindsey
you wanted to. be released from your bargain or
page 4.61 } released from your engagement, was the effect of
the question.
The ·witness: Well, I have sworn to tell the truth and I
don't remember..

Bv 1\h·. Parlrnr!

°ll Do

you remember givh1g ]\fr. Llnds·ey tl1e rlng back?
A. R.ememher that has bem1 eleven and a half years ago.
Q.. ·no you remember giving the ring back he had g·iven you
the night before tbe wedding 011 May 29th? Don't look at
your counsel; just tel1 whether you remember it or not t
A. I am sorry.
.
1
Q. You are sorry f Do you remember or is it just that you
cdon 't want to cooperate now with us·i
A. Mr. ParkerThe Court: You are asked a very simple question. You
are asked whether you remember it or not, whether you reJUember giving the ring· back to him or you didn't, and your
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answer.· is either you remember it or don 2t renwmb~r. it. If
you don't rememb~r it:-:·
The "\Vitness: '\Vell, I don't remember it.
The Court: Sometimes infor1nation can bring· things to
yoµ to remember it, wl1ether you ramember it or
page 462 ~ not. The question is whether you remember that
inciqent~
The " 7itness: That is what I am trying to tell you, I dpn 't
remember it. Afte1~ all, any. gid just lwfo1:e she "is going to
get married-I was rather excitedBy Mr. Parker:
·Q. Did ~nything like :what I have depictacl here occur the
night before your marriage in May, 19Q8?
A. The questions that you have asked me I l1ave answered
them the best way I know bQW ~
Mr. Parkf:3r: Judge that qu~~tion is simple enQug-h.

By the Coud:
Q. You are asked if anything occurred which, in effect,
was that you wanted ta be u~lep.sec1 frPil1 your. eng~g9m~nt
or proposed marriage; whether yau h~ve ·a recolle~tion of
any such incident as thatt
A. Mr. Parker, I remembe1! my mQthar going to the hotel
to see Mr. Lindsey, but as far, as what she saicl to him I don't
'r,emember..

By: Mr. Parker:
Q. You went to the hotel with her on onf;1 OfJ~&sion thflt
night, didn't you Y
A. No, I don't think I did.
Q. Do you remember b~ing with any man on
pag~ 463 ~ the night before your wedding other than l\f r.
Lindsev-ancl whe11 I speak of any man I mean
some man you had be~n g·oing with or who h&d been going
with you f
A~ Not that I remeJ,Tiber.. no.
Q. You dqn 1t remember Mr. Lindsey coµiing- to your home
the nig-ht before the wedding: and. going over this situatio11 of
what this man had told him and your moth~r faint~d t Do
you remember thaU
.A. 1Iy motbe:v fainted 1
Q. Yes.
A. At tho house Y

I

Cecelia l\foKenna Lindsey v. Henry Dorsey Lindsey.

309

llf rs. Cecelia llf cKenna Kern.
Q. Yes, or fainted at the hotel?

A. Mr. Parker, I said I wasn't at the hotel.
Q. "'\Vhat happened at home that night in reference to this
matter?
A. ,ve were making plans for the wedding is all that I remember.
Q. I am talking about this affair with this man you were
supposed to be in love with.
A. Mr. Parker, I just told you I dou 't even remember any·
body by the name of .JoeQ. You don't deny any of the questionsA. If I can't answer the question, I can't, if I don't remember.
Q. After you got on tl1e train after your wed,
page 464 ~ ding and headed towards Richmond you told Mr.
Lin.dsey then that you were not going to live with
him after September, that you were going back home, didn't
you?
A. I remember making no such statement, Mr. Parker.
Q. Now, Mrs. Lindse)r-l\irs. Kern, you were married on
"'\Vednesclay, I believe; is that correct 1
A. It was May 30th.
Q. If we tell you that was a Vilednesday, you won't disagree with that f
A. 'I can't disagree with you because I don't remember.
Q. You came immediately to Richmond, didn't you?
A. Yes.
Q. Arrived in Richmond the next day?
A. Yes.
Q. On Thursdny night. Do you remember writing a letter
to Donald Russell on Saturdav of that same week after vou
had gotten back into Richmond on Thursday?
~
A. I imagine I wrote my family.
Q. I am saying to Donnld Russell. He wasn't a member
of your immediate family, was, he?
A. He is married to mv sister.
Q. Was he married to ·your sister at that time around the
first of .June, 1928?
A. Yes, I think so.
Q~ You think he was married to her?
page 465 ~
A. I have forg·otten the clateQ. ·was that tl1e secret marriage or the Inst
marriage?
A. It was the secret marriage.
Q. They were secretly married Y
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A.
Q.
open
A.

Yes, sir.
At that time. Some years later they came out in the
and re-married again, didn't they?
We are talking about our marriage, aren't we f
Q. All right. Donald Russell was a lawyer, wasn't he t
A. Yes.
Q. And at this time in the early part of June, 1928, he was
a lawyer, wasn't hef
A. He was going to colleg·e-he was going to law school.
Q. And he was married while going to law school!
A. Yes.
Q. In the evidence in this divorce snit this letter was introduced that you wrote to Donald, but never mailed, wasn't
it-and I am now presenting a letter that has been pasted
together after having· been torn up., addressed to Donald Russell and filed in the evidence in the divorce suit and ask that
you look at that and see if that is the pieces of the letter
that you wrote to Donald Russell several days after your
marriage in 1928 ¥
·
:Mr. May: 1\fay I ask if that is already an e:xhibiU
Mr. Parker: It is an exhibit.
page 466 ~ The Witness: If it is an exhibitT.he Court: Just look at it and see if you
recognize it as your letter.
The Witness: If it is my handwritingf
The Court : Yes.
The Witness: My handwriting has changed, but it looks
like mine.
Mr. 1\foy: May I make a statement at this time? If Your
Honor please, we are going into the evidence of tl1e original
divorce suit; that the record shows that the service was made
properly on Mr. Lindsey, that he had notice and actually appeared with counsel in court and at the taking of these depositions. At the close of the depositions taken on behalf of
the plaintiff Mrs. Lindsey at the time, now Mrs. Kern, 1\fr.
Lindsey for some reason saw fit not to take the stand and
testify or have any witnesses take the stand and testify for
him. It now appears to me that Mr. Parker is having a belated cross examination of some eleven years thereafter which
Mr. Lindsey felt like not taking at that time. I
page 467 ~ realize that from time to time we have to go back
and refer to and re-hash some of the old divorce
testimony, but I don't think it is proper now eleven years
later for 1\Ir. Parker to cross-examine this witness on deposi-
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'itions which he now holds in his hands taken approximately
-eleven years ago.
The Court: Both of you have been back farther than the
-Court anticipated you were going back. You went back to
the time Mrs. Kern, then Mrs. Lindsey-before the birth of
the child and she testified about Mr. Lindsey's cruelty to her.
Now Mr. Parker has gone back a few months previous to
that, approaching the time of the wedding·. The only effect
it has at all with the Court is whether-and I stated to you
.all before it has no great effect-it is limited and you all can
_put it in whether the contention existed between these two
parties ever since the marriage and whether it has developed
into an unfortunate element of feeling and prejupage 468} dice by one party to the other, therefore the
Court should view it and know it when it weighs
the testimony of Mrs. Kern and 1\fr. Lindsey. To my mind,
that is the only purpose for which it is relevant at the time,
but if it does develop a feeling or lack of that character of
feeling that ought to have existed between husband and wife
:and has ultimately cuhninated in a bitterness, then it is admissible and that is the reason I admit it. I told you I would
admit it and told you how the Court viewed it. I have ruled
-on it and both counsel have wanted to go back into it and
one bas gone back as far as the other. If one goes back, the
-other cm1 go back. I am going to hear it all.
Bv :Mr. Parker!
··Q. Now., Mrs. Kern, I am going to read you from your
ideposition on pag-e 72 of the cross examination-

The Court-: I am also going to view the attitude of the
varties, too, :as to whether that has any bearing ·on the Court
as to the welfare of the child, either with either
·page 469 } 011e or away from ~ither one.
Bv .Mr. Parker:
·Q. I am going to read to you from your deposition on page
72 of the cross examination by :Mr. Harrison Eacho of testi·mony taken in Columbia, South Carolina, in the divorce proceeding originally instituted by you and ask if that written
transcript is not the words of tl1e letter that I have just immediately before this time introduced and asked if you did
110t write this letter .several days after your wedding to Mr.
Lindsey, addressed to l\fr. Donald Russell, but never actually
·sent him: '' Dear Don: I know how well you keep a secret
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and that is why I am writing to tell you something·, tb.e only
person to know for about a week's time. Dorsey awoke meabout one o'clock last night and asked me if I loved him. 1
wouldn't answer him, so he got mad and started dressing and
said he was going to the hotel unless I decided to treat him
better. I have been awful to hlm, but I couldn't help iL
So we talked on and on and finally it was snicl some 'Yay that
I didn't love him. So I was perfectly frank with him there-after. I told him it was so. He still loves me with all his
heart, I know he docs~ I told him it would be the best for
me to leave immediatelv but he said he couldn't stand it and
would take his life, but ·nors~y is11 't that kind. So, of course.~
I didn't believe him. He told me if I had any
page 470 ~ tnercy in me to stay until September when I
planned to g·o home. Then he g·ot it down to two
weeks, but I pulled it to next Sunday, if not .before. I don't.
want this to go any farther than from this paper to your
mind. Please keep it a secret I want you to meet me on
the twelve o tclock Seaboard next Sundav unless I Jct vou
know definitely. We have come to a compiete understanding.
I atn going to get a divorce alld want you to get it fol" me.
Both of us were very nice about it. He says he is willing to
lose me to make me happy. My two ~:lays have been torture
here by myself practically all of the time. I have found out
I don't love him, too, and he seems to understand. vV e plan
now to have one more week before I leave him. He is reaHy
going to give me a p;ood time, carry me to shows and everything. In other words, he is g·oing to make it a week of bliss
for me. He is even g;oing to carry me to catch my train. What
a wonder£ul feeling to know I will be free a~:ain. I truly hope
I will never take a step like this a.gain. I have gotten my
fill of marriage. It was the worse thin,g I have done. He
asked me if he can write me and says he cares enoug·h to make
another visit to Columbia and try to woo me ag-ain, savs lie
will try to make a better job of it, but I am afraid I will never
be able to love him. I am sorry, btlt it 8eems as
page 471 ~ if I am not the kind that will lol,.e for Ionµ;, too
fickle I know. Don, please don't tell one livin'2,'
soul about this., not even Big· until I ~~t home. I just wanted
yon to know and to find. out about the divorce, in which State
it is best. Don, please write just as soon as this letter reaches
you how yo~u think about it all, which is entirely my fault.
Lovingly, S1s.''

Mr. May: If Your Honor please, I assume he is reading-
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from the depositions which are already a part of the record.
The Court would have the benefit of this testimony and althoug·h it has the benefit of this testimony I see no pointMr. Parker: Before startimr that- ·
Tl1e Court: He can refresh .._her memory on old testimony,
which is the admitted purpose of cross examination, as to lier
feelings, The matter is evidentially admissible.
Mr. May: He hands her the letterT:he Court: He has now read the letter and he reads her
the letter to better advise her as to its contents and asks her
does she remember it and then is going to question her as to
what her feelings and attitude were towards Mr.
page 472 ~ Lindsey. I have already ruled on it. Go ahead.
By the Court :
Q. Tlmt is the letter and you are asked whether you rememl)er it or not?
A. The letter was written, it is my handwriting, but it was
not mailed.
By 1vir. Parker:
·Q. The only reason it wasn't mailed was because. Mr. May: You asked her why it wasn't mailed.
The Court: Objection overruled. :She is under cross examination now, Mr. May. Get your objection in time if you
want it.
Mr. May: I object to the question, realizing, of course,
that the witness is on cross examination, but contend that the
question is more than counsel has the right to ask under cross
examination, that counsel is going so far as to testify and
ask the witness if his testimony is correct or not.
TJ10 Court: Go ahead. Now :finish the question.
Bv Mr. Parker:
-Q. The only reason it wasn't mailed was because l\fr. Lindsey intercepted it l)cfore it actually got into the mails.
The Court.: Mr. May's objection is overruled.
Answer the question.
:Mr. l\lay: I want to take my exception.
The Court : All right.

pag·e 4i3

A. Yes.

~
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By the Court :
Q. The question is wasn't the reason it wasn't mailed because l\'Ir. Lindsey intercepted it and kept it or got hold of
the letter and kept it from being mailed l
Mr. May: :\fay I add to my objection f
The Court : Yes, sir.
Mr. May: I object further on the ground that this is testimony that has not been brought out on direct examination
and that Mr. Parker is making· the witness his own witness
on this evidence.
.
·
The Court: Objection overruled.
Mr. May: I take my exception to cover that.

Bv the Court :
"Q. Do you understand the situation nowt The situation is
whether you didn't mail it on your own volition or whether
Mr. Lindsey stopped the mailing of it or got hold of the letter before you mailed it?
A. Well, I was of the opinion that I didn't mail it because
I didn't want to.
page 474

~

By Mr. Parker:
Q. I am asking you if Mr. Lindsey didn't get
the letter and intercept it before it was mailed?

Didn't he?
A. Because it wasn't mailed f
Q. Did you turn it over to him?
A. What?
Q. Did you turn it over to him 1
A. It was in the house, I imagine.
Q. And you bad it ready for mailing, didn't you?
A. The letter wasn 1t addressed to Mr. Lindsey, was it?
Q. No. I asked you if you clidn 't have it ready for mailing·?
A. Well, I thought I hadn't sent it of my own accord.
Q. Don't argue with me. I asked you if you didn't have
the letter for the purpose of mailing it.
The Court: I think the answer is all right as far as it
goes. "What l\Ir. Parker wants to know is whether you desisted from mailing it of your own accord or did Mr. Lindsey get hold of the letter while you still intended to mail it?
The Witness: That is what I am trying to tell him.
The Court: Which is iU
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"The Witness: That I didn't mail it, I thought, of my own
:accord.
page 475 } J3y .Mr.. Parker::
Q. You thought.thal Do you know?
A. I am answe1·ing you..
Q. I say do you know whether you did it of your o·wn aclCOrd or whether Mr.. Lindsey interceptecJ itf
A. The letter w:asn 't addressed to him.
Q. Answer my question. Did .Mr. Lindsey intercept the
letter before it was mailed T
A. Is your name :Mr. Parker 1
Q. Yes, that is rig11t.
A. I said I didn't sencl it because of mv own accord and
that is all I can say.
"
Q. Now., Mrs. Kern, the same day Mr. Lindsey intercepted
this letter you left that night and went home, didu 't you,,
from Richmond to South Carolina?
A. I think I did.
Q. You think you did f
The Court: You were asked whether you left that day and
went to South Carolina.
Tl1e ·witness: Your Honor, I am sorry-I don't remember.
The Court : All you have to do is answer to the best of
your recollection. In other words, you can answer if you
think you left that day, you can answer "I tbink
page 4T6} I left that day,'' but if you don"t know whether
vou left tlie next dav or week afterThe v'litness: I don·'t remember the date I went home.
The Oourt: That ls -an answer to it.
Q. Let me ask you tbls. Would this letter I now band you
<lated June 4, 1928, -addressed to ~fr.. Lindsey, coming from
Columbia, refresh your memol'y?
A. 1\Iay I as"lr you is all of this 111 the divorce proceeding?
Q. This was not introduced before. That has never been
introduced before.
A. vV ell, how do I know?
Q. Look at it.
·
A. I mean I cau 't answer without looking at it.
Q. I am asking you will it refresh your memory ~y loo~inp: at that letter which is postmarked ,June 4, 1928., addressed
to Mr. Dorsey Lindsey in your handwriting, from Columbia,
South Carolina,____:will it help you in remembering ju-st when
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you left after your marriage on the 30th of May, 1928, and
returned to your home from Richmond f
A. This is in my handwriting, yes. vVould you. read this r
Q. It will be introduced in evidence. In other words, seeing the postmark\on that letter and that it was from Columbia
and being in your handwriting·, does that indicatepage 477 ~ to you what time you left Richmond to go to
South Carolina; that is, after your wedding·¥
A. Well, would it be all right if I read this 1
Q. Yes. Just answer my question and then we will put it
in the record .
.l\.. Yes, I would have to be in Columbia to have this postmarked June 4th.
iir. Parker: I now offer this letter in evidence. It was
not introduced before.
Note: Filed and marked Exhibit No. X-1.

Q. You were married on the 30th of May, 1928; is that correct?
A. Yes.
Q. So that you were back home in Columbia :five days after
you had been married and gone to Richmond., Virginia; is
that correct?
A. I am sorry.
Q. So that you wefo back home in Columbia :five days after
you had been married and gone to Richmond, Virginia; is
that correct?
A. From the postmark, yes.
Mr. Parker: Now, if you desire to read the letter, l\frs.
Kern, it is perfectly all right with me.
ell, I think after the other letter wa8
The ,vitness:
putting all the guilt and all of the blame on me, I
page 478 ~ think this would cleal' up gome of that.
The Court: If either party wishes to put it in
evidence, I will read it. Mrs. Kern said she wanted it in.
You better look at it, Mr. May, and determine whether you
want it in. Either one of you have a right to put it in.
~Ir. :May: Are you going to ask that it be introduced?
Mr. Parker: No, I don't care. She asked for it. It is
perfectly all right. I clon 't object to it coming in; I haven't
read it.

,v

Cecelia l\foKenna Lindsey v. Henry Dorsey Lin:clsey.
JJf rs.

Cecelia McKe'ltna

317

I( ern.

l\fr. May: Do you want to make any explanation of the
letter or not?
The Court: One side or the other has to offe'r it in evidence. Who offers it in evidence¥
Mr. May: I am not asking it be offered in evidence. I
am asking the witness if she wants to make any explanation.
The Court: If she wants to make any explanation of it,
it has to g·o in the evidence because if she undertakes to explain something· I have to know what she is expage 47'9 ~ plaining. So if you ask her to explain it, it has
to go in evidence and then it will go in evidence
on vour motion.
l\:fr. May: I would thi11k if she wanted to explain it and
she said yes., I could introduce it.
The Court: I ,von 't know what she is explaining. I ca11 't
let her explain a letter which I don't see and will never see if
it is not in evidence.
Mt. May: Mr. Parker suggests he wants it in evidence. I
will offer it in.
The Court: The letter is offered in evidence without objection by the respondent. Now she can explain it.
By l\fr. Mav:
Q. Was it something you wanted to explain about that letter?
The Court: No, she said after one letter had been introduced in evidence that she had written and never mailed that
she thought this one ought to be in the evidence because it
kind of explained things. That was what she ·said.
Mr. May: That is right and that is what prompted me to
ask this question.
page M30 ~
The Court: It is now in evidence and if it is
any further comment Mrs. Kern wants to make-The ,vitness: May I read one sentence¥
Mr. Parker: No, read the whole thing.
The Court: She can read any part she wants to call to
my attention. I am going to read it all .when it goes in tl1e
evidence.
The ·witness: (Reading): "I have just a few minutes to
g·et this off on the afternoon train and won't fotg-et to send
~~ou the love in closing that you· asked for, though not only
becauee yon asked me to; but because I ~o love you.''
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By Mr. Parker:
Q. So when you wrote this letter several days after you
had written the one to Donald Russell you changed your mind
and said you loved him; is that correct?
Note: No answer.
Mr. Parker: Judge, I don't know what to do. She won't
answer my questions.
The Court: Head the question.

Q. So when you wrote this letter several days after you
bad written the one to Donald Russell you c.hanged your mind
and said you loved him; is that correct?
page 481 ~ A. "\Yell, I think it was pointing out that the
other could have been written without meaning
it.
Q. Would you mind reading the whole letter to the Court?
I am not very good at reading your lette.rs?
A. Yes, I do.
Q. I am going to ask you to read the whole letter to the
Court.
Mr. Parker·:. I don't think you can read it, Judge; I
couldn't.
·
Note: The Court examines letter.
By Mr. Parker:
Q. This letter was enclosed with your letter and it is a
letter from your mother. Will you tell the Court whether
or not that is your mother's writing¥
A. Yes, sir.
Q. And that was enclosed in the letter I have just shown
you; is that correct?
·
A. Mr. Parker., I couldn't specify that this was the one in
it.
Q. You can read. the contents of it, if you want to, and
determine that.
The Court: Is it admitted, Mr. May, that she enclosed this
letter Mr. Boyd is now reading1 The only reason I ask this
question it is such a long record and time could
page 482 } be saved if you gentlemen would say it is admitted.
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. Mr..M.ay: I am going to object to this testimony. I don't
think it really helps. or hurts the case, but it is a letter from
J\rI_rs.. Utsey to Mr. Lindsey and, consequently, it is not ad_m1ss1ble for that reason.
The Court: I was not asking whether it was admissible;
I was just asking whether it was admitted as a fact that
letter was in the envelope when Mr. Lindsey got it with the
letter Mr. Boyd lms got there. Then I will rule on whether
it is admis'Sible.
Mr. May: The witness has already answered that question I understood.
. The Court : No, she bas not.
The Witness: I said I have no way of knowing.
The Court: Now we will have to call Mr. Lindsey back
to prove that fact. You are just making an almost prohibitive record in length.
l\fr. Parker: They started out by sayingThe Court: Let's go ahead. She said she couldn't tell..
Mr. Parker: They are trying to prove :my
page 483 } client is so immoral and I want to show he is not
immoral, that if anybody had been treated as
_sl1amefully as he ha&Mr. May: Wait a minute. Has the Court admitted the
letter at this time?
The Court: N,o, it has not been offei·ed.

By :Mr. . Parker:
~ Q. Now, Mrs. Lindsey-Mrs.. Kern, after you have read
:parts ·of this letter-you wouldn't read jt .all, but after you
1·-ead parts of itA. vV ould you like for me to read it all?
Q. Can you tell whether gr not it was enc.loootl in tl1~ lette1· that bas previously .been introdnced aild n1airkecl Exhibit
X-1!
A. I think this was the letter 'enclosod in that. I have no
way of knowing; it bas no date on it.
Q. . You say you tbink it was!
A. Yes.

Bv the Court:
·Q. Is that your 11andwriting on this envelope (E~hibit
X-l)i
A. Yes., sir.
Q. Did you mail ill.at lette1.· f
A. Yes.
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Mr. Parker~ I ask thie be introduced as E·xpage 48~ ~ hibjt :X-la. ·
Note: Letter marked accordingly,

M:r. May: .All this witness has testified is that there is a.
possibility that letter accompanied hers.
The ·Court: She did not say a possibility, sl1e said she
thought it did come in it and she directed the letter and
posted it.
Mr. May: Suppose there wasn't an}r doubt about it, that
she had; I still contend that if it is admissible in granting
the fact it, was an enclosure, that the contents of it would not
be admissible as there is no e"idence she wrote it or read it
and making· it a part of an enclosure or including it as a part
of her letter she might have been doing her mother a fa:vor
just to stick it in the letter with hers and I don't think the
mere fact she has enclosed it with the letter makes it evidenceunless she incorporates it in some way with her own letter,
and I doubt then if it is/roper testimony.
The Court? Mr. Boy , what have you to sayf
Mr. Boyd: I think it would be foolish to suppage 485 ~ pose anybody would enclose a letter without knowing· what it was all about.
The Court: You contend it is admissible?
Mr. Boyd: Yes, sir.
The Court: The Court thinks it is admissible and it will
be admitted in evidence over the objection.
Mr. May: I would like to note the exception to the ruling
of the Court.

By M:r. Parker:

•
•Q. I will ask you to read the pa rt of this letter of your
mother's to Mr. Liridsey that is enclosed in black pencil marks
on page 3?
A. I iust read it.
Q. Read it aloud to the Court.
The vVi tness : Shall I f
The Court : Yes.
A. ''I feel sure that all of this unpleasantness could have
been avoided had there been no unnecessary interferencP,
then after that when you both decided to go ahead with your
marriage that unpleasantness most certainly should never
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have been mentioned again. Sis must have undergone untold resentment and unpleasantness which many could have
overlooked, but all through her life-" 1\Iust I go on?
Mr. Parker: No.
l\Ir. May: I want to make the further objection, without qualifying my first objection, that
what the witness has just read at Mr. Parker's request states
·an opinion on the part of Mrs. Utsey and therefore should
be rejected for that reason.
The Court: Objection overruled.
Mr. May: I would like to take the exception.
The Court: It is admitted as a communication from Mrs.
Utsey to Mr. Lindsey. As :Mr. Boyd said, it seems almost
obvious if she put it in tlw letter and posted the letter that
she intended that information to be conveyed to Mr. Lindsey,
whether it actually emanated from :Mrs. Utsey's mouth or
opinion and was merely forwarded to him for consideration
by Mrs. Kern.
page 486

~

By :Mr. Parker:
·Q. Now when your mother speaks of unnecessary interference in this letter to Mr. Lindsey, that part you have just
read., what is she talking about'¥
Mr. May: Now, if Your Honor please, we object to that
question on the ground that if l\fr. Parker is asking the witness for an opinion-I might say right here we
pag·e 487 ~ have :Mrs. Utsey here in Court and anything· it is
proper for her to testify to why Mr. Parker can
ask her.
The Court: Objection overruled. :Mr. ~fay, if this fady
knows what JI rs. Utsey meant by it and wanted to convey
that to Mr. Lindse>~ and did convey it to Mr. Lindsey, then
Mr. Parker can get that knowledge from her. If she doesn't
know what het· mother meant about it, she can certainly say
so.
A. I don't know. That is my mother's letter.
Mr. l\Iay: I note the exception to the Court's ruling.
Bv l\Ir. Parker:
.,Q. Now wl1en she speaks of unnecessary interference isn't
your mother talking of the incident of this young man going
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to Mr. Lindsey's hotel the night previous to your marriage?
A. I am sorry, lV[r. Parker, I don't know.
Q. You don't know what that unnecessary interference is!
A. No.
Q. I thought you told the Court on your direct examination there was no outside interference in your marriage.
Vvas there any 1
page 488 ~ A. Mr. Parker, I just said I didn't know what
that was.
Q. Mrs. Kern, when you came back to Richmond you took
out of your luggage a picture of a former sweetheart of yours
and stuck it up on the dresser in your bedroom, didn't you,
in the home to which l\fr. Lindsey had carried you here in
Richmondf
A. It wasn't-what picture was that, Mr. Parked
Q. You said it wasn't. You seem to know what I was talking about.
A. No, no. You said to a home. It was to an apartment.
Q. An apartment?
A. Yes.
Q. It was of a young man in a uniform that went to Citadel.
A. I went to school with a boy that went to Citadel.
Q. I asked you if you didn't put a picture of a young man
in a uniform that went to Citadel on your dresser the first
night or shortly after you arrived in Richmond after your
marriag·e to Mr. Lindsey? ·
A. I couldn't swear to it., no.

The ·witness: Your Honor, I am sorry, but when he is
asking me questions that I can't remember, I can't answer.
The Court: That is the only answer to it, that ·you don't
remember, if you don't.
page 489

~

By Mr. Parker:
Q. Mrs. Lindsey-I mean Mrs. Kern, you stated
on direct examination that after the court order directing
that Mr. Lindsey pay you alimonyA. No, it wasn't alimony.
Q. Well, support. money or temporary alimony, whatever it
was, in November, 1930, that he only sent you six checks. Is
that correct?
A. I said as far as I remember, Mr. Parker.
Q.
ell, were there more than six or less than six 1
A. There could be more.
Q. How many more?

,,r
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A. I am sorry, I don't know.
Q. Why did you tell your attorney Mr. Cutler May there
were only six J
A. I said I thong-ht. I didn't say definitely the certain
:amount. I stated no certain amount at all because I didn't
remember. You asked-Mr. J\fay asked me to specify as close
to it as I could and I said approximately.
Q. Well, as close as you could get to it it was six; is that
~orrectl
·
A. I had no way of knowing.
Q. Of course, you don't have anything· in the way of knowjng· what I ask;you, but have plenty of ways of knowing what
:Mr. Mav asks vou when vou said six.
page 490 } A. Mr. Parker, I didn't have the cancelled
checks a11d I didn't remember exactly how many
there were.
Q. I ask yo1.1 do you want to c11ange now and say there were
:anv more or anv less than 61
A. I have ah:eady given that testimony.
Q. ·what did you say? Will you answer that question?
-wm you say now whether more or less than six?
A. It would be a g'Uess, more or less.
Q. Is everything you liave testified to liere a guess tbis
:morningY
A. Mr. Parler, I am sorry, you just ask me questions I
can 't answer.
Q. I asl{ you to look at these checks and tell the Court
-whether ur 11ot you 01· yonr son received those under the
provision of that support order and how many there .are in
'tha t buncl1?
A. '"\Vould vuu .like ]or me to cmmt them.f
'Q. Yes. ..

1

Note·; Witness cmmts ·d1ec1rn..
A. "Twenty-five.
Q. Now
additi'on to that tbere is a statement showing
:a cerfified ·check tbat is not "in that bunch, isn't it?
A. \Yell, I wondered-some of these here are only Mrs.
4Cecelia Uts-ey Lindsey.
· · Q. You can look on the back and see if you enpage 491 } dorsed them. It is twenty-six including this certificate showing there was a certified check. They
sdo not release certified checks, but .only give you .a certificate
:showing it was .Paid.
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ere:n 't the others addressed otherwise?

Q. With this slip I now hand you numbered 61.,330, showing that there was a certified check ~iven, it would make a
total of twenty-six checks given you by Mr. Lindsey between
November, 1930, and the latter part of May, 1931; is that
correct?
A. Yes ..
Mr. Parker: I ask these twenty-six checks be made a part.
of the record.
Note: Filed and marked Exhibit No. X-2.

Q. Now you spoke of the contempt proceedings brought
against your husband and I now am reading JTou f};'om the
record in the Supreme Court in this case in which it says
that the first weekly payment was to be made November 20r
1930, and that on the morning of August 14, 1931, the defendant appeared in answer to the rule and at the hearing it
was admitted that the defendant was -in arrears and that he
had failed to comply with his promise to pay $30.00 on August
8, 1931. I ask you was any evidence introduced at that time
to show that he owed any more than $30.00 between the period of November 20, 1930, and August 8, 1931?
page 492 ~ A. How do you mean?
The Court: He mean" whether anv claim was made before· Judge Pollard at that time that anything· more than one
payment of $30.00 was delinquent.
Mr. Parke1:: It was two weeks of $15.00 each.

Bv the Court:

"o. Was there anv claim that he owed anv more than two
of the clnims of $15.00 each f
"
A. This was when?

Bv Mr. Parker:
··Q. I mean on August 14, 1931., when the contempt pro~eecling-s were tried .
.A. You said these checks quit in :\foy-from l\Iay to Angm~t. .Tune and .Ju l~r is more than that.
Q. I haven't said those cheeks were all of the checks.
The Court: He just asked you if you have any recollection
that any claim was made that l1e owed anytl1ing other than
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$30.00 when this proceeding was had here in August, 1931.

The "Witness: He is asking me to remember dates that I
cannot.
~

By Mr. Parker:
Q. Mrs. Lindsey-I beg your pardon, I mean
Mrs. Kern; if that record is correct and there was only two
weeks in arrears on Aug·ust 2, 1931, it would mean that :Mr.
Lindsey had paid all .but those two payments, wouldn't itf
A. May I see that?
page 493

Note: Record in contempt proceeding handed to witness.
The Court: What is that¥ T]w statement of counsel in
the application?
Mr. Parker: Yes, sir, and then it refers to the evidence.
They quote the evidence and it appears in the record at the
point indicated and just beyond it is shown that counsel for
the then Mrs. Lindsey admitted it is only a $30.00 arrearage
at that time. I ask at this point the Court be referred to the
record of the Supreme Court in the contempt proceedings to
verify this.
The ·witness: You know, I clon 't understand very much
about law. Could Mr. Mav see tl1is 1
The Court : That is all ·rig·ht.
· )fr. Parker: I just have one copy of it. It
page 494 ~ is on page 2.
:i\ilr. May: I think it is a case where the record
speaks for itself.
Mr. Parker: I think so. I just want to g·et it in to remind the Court.
The Witness: It says the defendant was $125.00 in arrears.
Tlie Court: I don't understand how the witness could remember about that.
The "\Vitness: It says something in here about six months
and it appears t]1e defendant was $125.00 in arrears.
Mr. Parker: Yes, that is what your lawyer alleged, but
he admitted it later on.
Mr. May: Did he say that?
Mr. Parker: That is the way I read it. I will .ask the
Court to read tlle record and see what it says. I just want
it in at this point so the Court can get it.
The Court: :Make any part of that record-if that is not
evidence taken at that time, to make it a part of this record
so it will ultimately g·o on you g·entlemen will have to intro-
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duce in evidence those pages of the record you
want the Court to consider. It would not seem
to be necessary to introduce that whole printed
record and just add that much more to this record. Pick out
the particular pages and put in the pages that you want to
put in.
The Witness: Mr. Parker, I think the reason that the other
checks probably are not in there is because the way they were
addressed. That is why-some of them were not cashed as
he knows. Mr. :May~ what was in my mind is the way one of
the checks was addressed.
Mr. May: Ate you asking me a bout the check marked
"For the relief of inmates" t
The Witness: Yes, that is the one. Now he started addressing checks to the house like that: '' Relief of the inmates of Lower Street.'' That was the street we were living
on and that is why there were no more checks than that. That
1s why he hasn't· any of the other checks in there because it
didn't a pp ear very good to him in the record.
page 495

~

page 496

~ By

Mr. Parker:

Q. Now you are trying to tell the Court you

know Mr. Lindsey's mind and why he doesn't do things?
A. No, I am not.
Mr. Parker: Counsel for Mr. Lindsev will at .the Court's
sugg·estion pick out the pages in the record of the Supreme
Court in the contempt proceedings that he desires to have
the Court see on the question of amount in arrears as of Aug·ust 8, rn~n.
Q. Mrs. Lindsey, you said your husband was very cruel to
you and that is why you divorced him. You also went on to
say he was so cruel to you you know he would be cruel to your
son. Would you pleaseA. I did say that and I mean it.
Q. Did you during your marriage to Mr. Lindsey and even
afterwards wl'ite him very affectionate letters!
A. Did I write him affectionate letters?
Q. Y~s.

A. I am sure I did at one time or another.
Q. If he was so cruel to you, would you have continued to
write those affectionate letters 1
A. l\fr. Parker, I remember the way he treated me when I
was carryiug my child. The cruelty is that he knocked m~
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·
.down, he hit me, ·he slapped me in the face, he
_pag·e 497} brought blood to my lips. I am thinking about
ili~
Q•.After that time rdid you .ever write him any loving letters?
A. After that timet
Q. Yes, or kindly letters or :send him messages f
A. I don't remember.
Q.. You don't know. If he had been so terribly -cruel !to
you, you wouldn't have written them, would you Y
A. l\Ir. Parker., after the child was bom I immediately left
.and he was cruel to me wl1ile I was carrying the child and I
1eft immediately after the child was born, and not only tha:t,
but he wouldn't give me money enough to buy the child any
thing after he got lwre; he didn't give me anything.
Q. You left within approximately three weeks after the
,child was born?
A. As soon as I could get up.
Q. And your mother came up here and she went back with
you, didn't she, to S0utl1 Carolina?
A. 1\fy mother and sister were with me at the time the baby
·was born.
Q. .And did you leave with them and go to South Carolina
:at the time you said you left in three weeks after the bhth
of vom· babvf
A. I think so. I remember-Isn't that in that book? I
-can~ remember thos·e things.
page 498 } Q... It has been stated in here that your mother
·went back -with you when you left. Now I want·
to krrow if tbat is true. Did she go back with you to Sl')uth
.Carolinn when ·y-ou acr.t 'in Se.]I>tember, 1930, or Ocl:olt>ei:., 1;930,
whenever it was f
A. I "think 'SO..
'Q. Now I ask you ii _you reco·gn1z-e the slip
paper I now
l1a11cl you a11d tbe handwdfing thereon. I want to state to
you-I don't want fo try to ask you anything· that is not sothe record ·shows you have recognized tbls before.
A. I um sure tlmt is my writing. .
Q. 'That is your writing¥ Now I will ask you if this en·velope with your writing on it was not left with the colorecl
:girl at your home in Richmond when you left with the baby
:approximately three weeks .after the baby was born Y
A. Mr. Parker, I couldn't tell when that was left.; it 11.n.as
J10 date on it. I don't know.
·Q.. If you have formerly stated it was left at your home
1

or
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the day 3~ou left to go to S0utl1 Carolina in either the latter
part of September or first part of October, 1930, would yotr
state that is true?·
A. If I did before it is probably. ~o, but I don't remember.
Q. Will you read what is said on that envelope 7
A. I just read it.
page 499 ~ Q. Read it to the Court.
A. '' Remember I love vou best and will be''I don't know what that is-'' the letter "-I can't make out a
thing.
Q. I am going to read you your former testimony on pap;e·
85 of tlie cross examination by Mr. Eacho taken in Columbiar
South Carolina., and ask you if this lang·uage is what is written on that envelope that I have just previously handed to
:.you: '' Remember I lov'e you best and will be waiting for
the letter that means everything. Yours, Toots. n
The Court: What is the date of tl1atf
Mr. Parker: It gives no date. It is just speaking of tlie
same thing.
The Court: And it isno date on the note f
Mr. Parker: No. She says in this testimony that this
note was left the day sl1e left.
·
The Court: When the child was about three weeks old f
Mr. Parker: ¥es, sir.

Q. Look at that envelope again and see if the language I
have read is not the language that is written on iU
A. It looks like it, yes. It is some words I can't make
out.
Q. Now is that the note you left with the colored· girl when
you departed from Richmond approximately three weeks after the birth of the baby, to be given to Mr. Lindsey?
A. Mr. Parker, I don't know.
page 500 ~ Q. Do you know when you wrote Jiim that note?
A. Must have been sometime-it is in my bandwriting.
Note: At this point a recess was taken until 2 o'clock
P. M., at which time the hearing was resumed with the same
witness on the stand.

Bv l\Ir. Parker:

··Q. Mrs. Kern, I hand yon a letter postmarked on the envelope Columbia, September 23rd, 4 P. l\I., 1929, Sm.:ith Caro-

~.
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lina, and ask you whose handwriting is that letter addressed
in 1
A. My mother's.
Q. I now take the letter from the envelope and ask you
whose handwriting the letter itself was written in Y
A. My mother's.
Q. To whom was that written?
A. To me.
Q. Do you remember getting that letter-¥
A. Yes, I am sure I do because it is addressed to me.
Q. Now, Mrs. Kern., you stated that you didn't know Joe
Shuler. ·wm you please read from this letter you received.
from your mother beginning· where the pencil mark is f
page 501

~

Mr. May: If Your Honor please, I object to·
any correspondence received from her mother. If
she wrote the letter herself, it mig·bt be admis-

sible. ·
The Court: She is being handed this and .asked whether
the circumstances concerning- it, I take it, from what is set
forth in the letter remind her who Joe Shuler is.
l\fr. :M:ay: She dicln 't deny she never heard of him; she
said she didn't remember him.
The Court : She said she didn't know him, never heard
of him or any man by that name. Now that is my recollection
of her testimony and this may refresh her recollection. I
am going to let the letter be introduced. The letter itself
may not he admissible in evidence but may be a means of refreshing her memory as to who this party is. It lms not
been offered in evidence.
Bv Mr. Parker:
·-Q. Read the part there beginning with tl1e words "Joe
Shuler'' in black pencil and continue on with it to the end of
the letter .
.A. To myself'?
The Court: Yes, just to yourself.
pag·e 502 ~ By Mr. Parker:
Q. After reading· that does it call to your mind
a boy by the name of Joe Shuler or a man by the name of
Joe Shuler?
A. Your Honor, I was really quite young then and I am
sorry I don't remember anyone by the name of Joe Shu]er.
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It was probably one of the numerous boys I knew when I was
going to college, but as far as remembering· him as a person that I went with I do not. That is all I can say about it.
Q. I am asking what did your mother mean by the language
when she said that he had caused cnoug·h troubTe already
without bringing on more trying· to see you?

Mr. 1\Iay: Your Honor, I believe I made the same motion
in another way sometime before and I just want to recall at
this time that Mrs. Utsev is here and she can state her ow11
interpretation.
.,
The Court: 1\Ir. May, here is a communication that this
lady received in which this young man's name is mentioned
and certain things <?vidently written about him. She has
heretofore said she did not recognize or realize or remember
who the man was. She is being questioned now if she has
received correspondence about him and if she
page 503 ~ does not now recollect who he was.
·
Mr. l\fav: He has asked her what Mrs. Utsey
means by some expression in the letter. That is what I am
objecting to now.
Mr. Parker: This letter is alreadv in evidence. It was
introduced in the divorce suit.
..
The Court: I think the question is proper. If she doesn't
know what Mrs. Utsey means, she is not bound by it, but it
may be refreshing to her recollection who the man is. I am
not considering· what Mrs. Utsey says as evidence that it is
right. It is already in evidence without any objection in this
cause.
·
l\fr. Parker: It is Exhibit No. 75.
:M:r. Boyd: I think if she knows the answer., she can give
it; if she doesn't, she can say so.
Tl1e Court: Yes, that is what I said. If she doesn't know
what Mrs. Utsey meantThe Witness: I have ans,vered his question, Your Honor.
Bv 1\fr. Parker:
··Q. I am asking what did your mother mean by the language
when she said that he had caused enough trouble
page 504 ~ without bringing on more in trying to see you¥
.
A. I can't tell you because I don't remember
Joe Shuler and I can't tell youQ. I am going to read you what your mother saidA. I read it.
Q. "Joe 1Shuler called her up"-and I might say she is

(\rcella.McKenna Lindseyv. Henry Dorsey Lindsey.

$31

111.rs. Cecelia McICenna Kern.
talking about your sister; the ''her" is your sister-'' Joe
Shuler called her up last night and talked about thirty min:.utes or more. In a little while he called again and talked
.as long, said he had something, to tell her, -said he couldn't
come here. He asked about you, said he would like to talk
to you when you came, but no. use to talk now after all of the
.harm he did''-what is that word7
A. '' Thoug·h ''., I think.
Q. -''thoug·h I think he puts it on the other one.. '' Now
'What harm did Joe Shuler do that your mother would be
writing you in a pers011al letter that he had already done all
the harm that he should do2
The Witness: Your Honor., I am sorry I can't answer the
·question. I don't_ remember Joe Shuler; I don't even re:member :such a person as Joe Shuler, what he looks like, and
I just can't answer the question. Does he have to keep on?
The Court : Yes, it has to go down so the recpage 505 ~ ord can be made l1ere.
The Witness : Am I suppose to tell something
that is not true 1
The Court: No., if you don't reccdlect you are only sup_posed to say you don't recollect it, but we have to have an
answer to it. If you do recollect, I think you should answer
it.
The Witness : It has been enough evidence before; I have
.answered him six times, about it.

"By Mr. Parker~
Q.. "'\,\Thy do you ·suppose your mother is writing- yoa in 1929
:about Joe Shuler if you never heard of such .a perso:n. as
.Joe Shule1·?
A. Mr. Parke.r, 'if I knew J·oe Shuler, I have forgotten, I
don't remenibe1~. I am hying to tell you I ·don't remember
.anyone by that name. If I did, I wouldn't know what be
.looks like or anytbing :else.
:Mr. Parker: I want to ask that this letter, although it has
.already been introduced into this case, that it now be marked
,so that the Court can find it when reading the testimony of
.Mrs. Kern on this particular -examination.
\

page 506 }

Note: Filed and marked Exhibit No. X-4.
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The Witness: Your Honor, am I supposed to remember all
these Ii ttle incidents t
The Court:. :I am not supposed to tell you what you remember. Anyone :is, supposed to do the best their intellect will let
them do.
By Mr. Parker:
Q. Mrs. Lindsey-I mean Mrs. Kern, if this man had done
a lot of harm in your life, that wouldn't be a little incident,.
would itf
A. It might not-Mr. Parker, I don't remember Joe Shuler.
Q. This letter is dated or was sent from Columbia, South
Carolina, September 23, 1929. That is a year and about four
months after your marriage, isn't it T Isn't that true 7
A. Yes.

Mr. May: I would like this to go in the record, Your Honor.
We object to this testimony on the further ground that Mr.
Parker is trying to force the present witness to answer and
account for a letter for an expression in a letter V{hich shC'
had nothing to do with writing.
·
The Court: The only thing he is asking her now
page 507 ~ is what the postmark on the letter is. That speaks
for itself, Mr. Parker.
Bv Mr. Parker:
·Q. I am asking if that is not a year and three or four
months after your marriage. Isn't that true?
The Court: You can answer that.
A. The date on the letter 1
Q. Yes.
A. The date on the letter-it is from May to September.
Q. Were you married in 1929 or 19281
A. We were married in 1928.
Q. So it is a year and three or four months after your marria~e, isn't jt f
A. ,June, July, Aug:ust-yC's.
Q. Did you say yes?
A. It is a year and three months. the postmark on that letter. from the time we were married.
Q. Now if that was such a little small incident. w·oulcl your
mother still be writimr vou n bout it a year and three months
after you were married to Mr. Lindsey?
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The Court: Objection sustained. This witness can't state
why the mother would be writing.
., · ·
· 1vir. Parker: l admit it is argumentative.

Q. Mrs. Lindsey-Mrs. Kern, your husban~ did no~ communicate witp. you at all with the possible e;ceppage 508 t tion of two letters for the hrst six years of. this
child's life. . D9 you still contend that is true 'l
A. No, I didn't say· that.
Q. What did you sayf
·
.
A .. r.s~id .I had no word from. him during the time after the
checks stopped. · Fro~. that. time-·wel~, I don't remember
really when he did start sehding the· gifts.
Q. Look at that letter I now .hand you..It is.niark~d ~xhibit No. 3 H. D. L., postmarked Richmond, Jan:uary ·27, 1934,
addressed to Mrs. Cecelia Utsey Lindsey, 202 South Pickens
Street, Columbia, South Carolina.. .Is that letter &ddressed
to you!
A. Yes.
. . .
Q. Was it retti·rn:ed to Mr. Lindsey?
A. Yes.
Q. It is marked on there "Return to sender,'' isn't iU
A. Yes.
,
Q. Now if you were going to return his letters, you didn't
expect him to continue to try to write you, did you Y
A. I don't know.
Q. Now did you ever get any letters from your father, Mrs.
Kern, that Mr. Lindsey had written to him asking that they
be for~arded to you Y
A. Had I received letters from my father?
Q. Yes.
p~ge 509 ~ A. When was this f
Q. I am just asking did you receive any letters
from your.father forwarding letters Mr. Lindsey had written
YQU. duriµg this perjod of time of the first six years of your
baby's life?
A. I may have.
Q. Do you, recognize this letter I now hand you, marked
Exhibit No. H. D. L. No.1, and will you tell the Court to whom
that letter is addressed and what. the two postmarks on it are?
A. Richmond and Columbia.
..
Q. Does it show the letter was addressed to you or to your
son?
A. It was addre~sed to Carroll..
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Q. Addressed to your son?
A. Carroll, yes.
Q. And it is dated September 12, 1933,-no, that is 12 P. M.
-the Richmond mark is, isn't it7
A. Yes.
Q. And the Columbia mark returning· it is dated September 4, 1933, and this letter is also directed to be returned to
H. Dorsey Lindsey, isn't it¥
·
A. From the letter it appears to be.
The Court: Is that in evidence?
Mr. Parker: Yes, sir. It was introdubed on
page 510 } the dii:ect examination of l\fr. Lindsey.

Q. Now, Mrs. Kern, do you remember writing· that letter to
your husband f It is postmarked Columbia, December 24,
1931, addressed to Mr. H. Dorsey Lindsey, 3404 Hawthorne
Avenue, Richmond, Virginia.
A. It is my handwriting.
Q. Is the letter also in your hand\vritingf
A. Yes.
Note: Filed and marked Exhibit No. X-5.

Q. Now who was Mr. Winte1·s?
A. A lawyer in Columbia.
Q. Was he your attorney?
A. He helped me with the case, yes.
Mr. Mav: I would like the Court to read this letter that was
just introduced.
The Court: Do you wish me to hear it now?
Mr. May: Yes, sir. The letter is dated Decemhcr 24, 1931:
"Dear Dorsev :-I have tried hard to forget t]rnt J HvP.d during the last three and one-half vears, have succP-edeil bev,mcl
mv exnectations. and prefer it all remaining a closed book in
mv life. I can't imaidrn~ whv von should -want tn sav now
~
those thing·s I once wanted to hear. HowevP.r. if
page 511 ~ you think any good can come from it, I will see
vou R~·ain. ''
'T1he <:ourt: Wluit is the date of itf
Mr. May: December 24, 1931.

Rv Mr. May:
Q. That was during· the divorce proceecling·s, wasn't iU
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A. Yes..
Q. Before you had gotten your decree., but .after you had
started iU
A. Yes.

Mr. May! Would it be proper for me to ask her a question on that letter now f
T-he Court : If Mr.. Parker is willing for you to..
Mr.. Parker: No, I don't wish tQ be interrupted.
The Witness: I never remember after that letter his ever
trying to get in touch with me to see me.
By Mr.. Parker:
Q. Mrs. Lindsey-I mean Mrs. Kern, did you ever see the
original of that letter that I am now handing you dated June
6, 1931, addressed to D. M. Winters, attorney?
A. I imagine I have seen it.

The Witness: Your Honor, may I talk to you a minute?
The Court: You better not talk to me unless
page 512 } it is something you have discussed with your counsel: After the examination finishes you may consult with your attorney as to whether it is anything you wish
to put in the evidence.

By Mr. Parker:
Q. After reading· the letter 1\tir. Lindsey wrote Mr. Winters
do you recall now the $40.00 in gold sent your son by Mr.

l~~yT

.

Mr. May: Now, if Your Honor please, I understand1.\fr. Parker: We will never get any place if e~ery time I
ai:;k a question you interrupt.
The Court: I have to hear the objection to rule on it.
Mr. Parker: He puts the answer in the witness' mouth.
Every time I ask a question be deliberately tells her what to
:say.
The Court: Go ahead, Mr. May.
Mr. May: If Your Honor please, this is a letter from Mr.
Lindsey to Mr. Winters, her attorney. In the first place, it
is a self-serving declaration and therefore inadmissible for
that reason. I have no objection to Mr. Parker
page 513 ~ showing- that letter to Mrs. Kern and asking- her
if it refreshes her memory, buf I certainly object
to this letter being introduced.
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The -Court: It has not yet been offered in evidence.
Mr. Parker: See what he does T He just tells the witness
what·to ,say.
The ·court: Read the question.
Note: Question read as follows: '' .After reading the letter
Mr. Lindsey wrote Mr. Winters do you recall now the $40.00
in gold sent your .son by Mr. Lindsey!''
· The Court: That is not an introduction of the letter,' but
merely handing her a paper. She has heretofore said she
had no recollection of that $40.00. Now he is handing her a
paper that may bring a recollection back to her.
Mr. May: No, sir, Mr. Parker has already said it has been
introduced as a part of the record.
Mr. Parker: I believe the original was introduced by you
the last time we were here.
·
The Court: If it has been introduced as a part
page 514 ~ of the record, there is no use of your objecting to
it now.
Mr. May:· .I don't know that it has been introduced.
The Court: It has not been offered. If it is offered again
I will hear you on the question of its introduction. It is not
admissible to introduce it to bind her. It might be introduced or possibly has been introduced if Mr. Winters testifies to go into the proposition of contradicting him or could
come in on the proposition of Mr. Lindsey's testimony. It
couldn't come in to bind her because she didn't write it.
May: If Mr. Parker reads the letter into the evidenceMr. Parker: If you will keep quiet a minuteThe Court : Both of you keep quiet; I want to hear the
objections addressed to me and I will _rule on them. The
question as asked is admissible and Mr. Mav's objection is
overruled as it now stands. Go ahead, Mr. Park~r.

Mr.

By Mr. Parker:
Q. I will give you now the original of that letter
that was introduced ]Jere and I want to ask. the
Court's pardon and Mr. Mav's m1rdon to sav he
introduced it; it is markecl Defendnnt's Exl1ibit 46-Y I believe
-I don't know wbP.thet" Y or what-heretofore introduPeil in
tbe divorce ~uit. I ask you now after rPading that orhrinal
lette1· with the e11vP-lone atb1ched to it if it does recall to vour
mind now the $4Ctoo in gold?
~

page 515

~

'e
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I( ern.

A. Yes, I remember it.
Q. He did send the boy $40.00?
A. Yes.
:Mr. Parker: That letter is already in, but I ask it be read
with this testimony.

Q. Now, Mrs. Lindsey-I am awful sorryThe Court: Mr. Parker, that is offensive to the lady and
I want you to refrain from. using that expression again. I
take it that it is not purposely done, but it has been done so
longThe Witness: It has been done every time.
The Court: If you slip into it unknowingly-just say
Madam so you won't have to call her name.
Mr. Parker: Judge, I don't knowThe Court: That apparently to her-she doesn't wish to
be addressed in that manner and she is entitled
page 516 ~ not to be addressed in that manner.
Mr. Parker: I realize she is entitled not to be
and every time I do it I correct myself immediately.
·
The Court: I can see vou might slip into it, but you can
avoid it by just addressing her as Madam or something of
that kind.
Bv Mr. Parker:
"'Q. Now you stated that Mr. l,indsey never sent you anything·, Madam. or sent your child anything during the first
six years of his life. Yon now admit the $40.00. Was there
anything- else sent during· that first six years?
A. Mr. Parker, I answered you before that I thoug·ht there
had. ·when you told me .the $40.00 was sent I couldn't tell
:vou even one·; I didn't know w]1ether it was during: the time
these checks were coming or when. it was. May I say something·. Y011r Honor, that during· the ti~e these checks Clame
that l\fr. Linrlsev went to Court-went to jail to keep from
paving- the $15.00 a month-$15.00 a week to take care of thP.
P-hikl. He went to iaU for that to keen from paving- it and I
tllink it wa~ fhroun·l1 Mr. Winters I told Judge Pollard to iu~t
let it ~o. If lie rlidn 't want to do it ~my more than that. I
diiln 't want it. that I would g·o 011t and work mvpa<1;e 517 } self to takP care of the child. That is the tr11tl1.
· Q. Mrs. Kern, I am now referring to your origi-
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nal testimony on direct examination in which you stated that
Mr. Lindsey during the first six years of your married life
other than this $15.vO he paid-I believe you said it was just
six checks-that he never sent the child anything. Do you
still contend that that is true t
A. As far as I remember, yes, Mr. Parker, and also that
I think the important thing smce he didn't want to pay the
money, that why would these gifts like this seem so much;
that when he refused to pay the $15.00 a week and he would
go to jail instead of taking care of his own child and you want
to tell meThe Court: No, just answer the question. You are getting
into the realm of argument.
,
The Witness; I am sorry, Your Honor.
The Court: Just read the question over again.
(Question read as follows:)

Q. Mrs. Kern,. I am now referring to your original testimony on direct examination in which you stated that Mr.
Lindsey during the :first six years of your married life other
than this $15.00 he paid-I believe you said it was just six
checks-that he never sent the child anything. Do you still
contend that ~at is true?
Mr. Parker: I believe she answered yes.
~

Q. Now I hand you a letter addressed to Mr. H.
Dorsey Lindsey, 318 North 6th Street, Richmond,
Virg-inia, dated April 8, 1931, and ask if that letter is addressed in your handwriting Y
A. It is in my handwriting.
,
Q. Did you mail that letter to Mr. Lindsey!
A. It is postmarked.
Q. Will you take tl)e letter out of the envelope and see if
vou wrote that letter?
·
• A. Yes, I wrote the letter.
Q. Will you read the letter to the Court and I ask it be introduced as an exhibit in this case.
page 518

0

Note: Filed and marked Exhibit X-6.
A. "The packag·e came for the baby"-this was before that
gold one-
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Mrs. Cecelia JJ,JcKe1ina Kern.
J3y Mr. May:
Q. What is the date of iU
A. April-looks like the Sth-1.931, and this other was written June 6th. "The package came for the baby. The thing·s
were nice and the ring looks darling on his ~ngers. He outgrew the otber one long· ago. I am having a picture enlarged
:and t'inted for myself and if you want one like it I can have
it made with mine. Hope you had an enjoyable Easter. Sincerely, C. M. Lindsey."
By Mr. Parker:
page 51.9 ~ Q. So that speaks of a package and two rings
he sent the baby f
A. No, that doesn't mean the first ring was g·iven to him.
Q. Well, it speaks of one ring Mr. Lindsey gave him¥
.A. Yes.
Q. It speaks of another ring in here that someone else gave
the baby?
A. The child had a ring.
·Q. Did Mr. Lindsey give that other ring to the baby?
A. I couldn't answer that.
Q. You just said he didn "t give it to him. Did he or not T
A. I don't know.
Mr. Parker: These letters are all introduced before. I am
introducing- to the witness a stack of letters already introduced in the divorce suit. They cover a period beginning in
1928 and run for several years, the exact date of the last one
counsel is unable to state what it is.
·

Q. Will you look at this stack of letters and state whether
or not they are in your handwriting?
A. Some of them are in my handwriting, some of them in
my mother's and some in my sister's.
Q. Either in your own handwriting, your mothpage 520} er's or your sister's; is that truef
A. Yes.
Q. As far as you can see?
A. Yes, sir.
Q. I don't mean to make it a hide-bound thing, Mrs. Lind-

seyThe Court: Mr. Parker, you have transgressed again. If
tbat keeps on happening I am g·oing to let this lady stand
down from cross examination.
'""
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Mr~ Parker·: Well, I will tell the Court this. ;unfortunately, I have a very bad way of not being able to help myself
in getting names or using wrong names. Now if the Court
does adopt t4at attitude I want to tell the Court now I cannot
help it and it would be better for this gentleman to get himself another counsel if the Court puts it on me. I just can't
help it.
·
T;h~ Court: Counsel have to govern themselves hy rules
that are reasonable. Mrs. Kern is entitled to be desig11ated
as Mrs. Kern, as it is offensive to her to be called Mrs. Lindsey. If counsel cannot conform to that through
page 521 ~ forgetfulness-the Court will grant ample latitude, but it is a caseMr. Parker : I would just like to ask the Court does the
Court believe I deliberately do it Y
The Court : No, it is not done deliberately, but I am not
going to have this lady kept on the edge in this witness stand.
If you ask me what the Court believes, the -Court believes absolutely certain you are doing it thoughtlessly and I haven't
the faintest idea you are doing it deliberately because if I
thought you were doing it deliberately I would deal with you
entirely differently from cautioning you again and again, but
it has kept this lady on edge and I have noticed it since the
first time it happened and Mr. May was the first one that did
it, the first one that did it this morning, and I noticed it was
offensive to her then and Mr. May did it one time after that,
but Mr. Parker has alternately addressed her as Mrs. Kern
and Mrs. Lindsev and it was just obvious to me
page 522 ~ she didn't want it for her own personal reasons.
The Court hasn't the faintest shadow of. doubt it
is done purposely by both Mr. May and Mr. Parker, that is
not the situation, but to some extent it keeps her on edge and
keeps l1er from-I can tell the questions that are asked her
when she is addressed that wav they have to be asked her
ag-ain because it throws her off balance thinking about it that
she just doesn't answer the ouestion And that. is the Court's
reason for inst having· to rule that she will jm~t have to be
addressed Mrs. Kern or else address her as Madam or address the question to her without calHnQ" anv name. I do not
mean now after a long examination that counsel have ~ot to
suspend the examination, but I do wish to imnress on c011nsel you must comdder her feelings and do wli11t you g;entlemen both sure will do fJnrl that is treat her with entirP. conrtesy and not even tl10ughtlessly say anything· that is offensive
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to her, but try to question her quietly and take
time enoug·h so those things do not .happen. All
right, let >s go ahead.
The Witness: Your .donor, if all this has been in the divorce, we have been all over it.
Mr. Parker: I just want the lady to understand I did not
start a~y of this divorce business this morning.
page 523

~

Q. Mrs. Kern, have you got a copy or did you ever receive
a copy of the first divorce decree, as well as the second divorce decree, entered by this Court in the proceedings of Lindsey v. Lindsey?
A. I think I did.
Q. Did you know that both of those decrees provided that
.Mr. Lindsey should not communicate with you in any way Y
A. Yes.
Q. Well, knowing that the decrees provided for that, why
did you blame Mr. Lindsey for not communicating with you
and say that that is the reason why you never told your child
that its fath~r was living- or that this gentleman was its father
or his father1
The Court : Do you understand the question Y
T~e Witness : Yes, I understand it.
A. Well, he. had attempted before that-I mean he had
written these letters which are in evidence here and he had
sent g·ifts one time or another, but actually that I
page 524 ~ recall he never made any attempt to see the child
except when he was just a few weeks old.
Q. Mrs. Kern, did Mr. Lindsey come to Columbia on one
occasion when the baby was auite young and come out to the
home to see the baby and didn't you or the people in the
borne refuse to let him see it until you got in touch with an
attorney and then your attorney came out to the home and
the only way he could see the baby was in the presence of
others?
vA- Yes, that is rig·ht. Your Honor, it was in.Mr. Winter's
office that he claims in the testim~ny that my sister kept coming in and out. of the door and interrupting while he was in
there with the baby. Well, all of the time we were in the room
-Mr. Lindsey and the baby and myself were in the room
fl lone and he was making me cry so bad I couldn't remember
the conversation and my sister kept coming· in there and open-
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ing the door back and forth to see what was wrong· and that
is why it was done because he had me sobbing.
Q. How many times, 1virs. Kern, from the date of your marriage until you finally separated did you leave Mr. Lindsey?
A. I am sorry.
Q. How many times from the date of your marriage to the
time you finally separated from him was it that you left Mr.
Lindsey?
pag·e 525 ~ A. It was approximately two and a half yearsThe Court: The question is how many times did you leave.
That means leave and stay away and come back; doesn't mean
just a social visit, but how many times did you definitely
break off your marital relations with him before the final
leaving.
A. (continued) It was one time shortly after-when I wrote
this letter that is alreadv in evidence we were married for
two and a half years-Your Honor. the part about that marriag·e I remember especially that I was quite young at the
time and that when I wrote this note that be has here and
then the address on it when I left with the habv I wanted
to forget the part of it that he had been so cruei" to me that
he had mistreated me when I was at the hospital with the
child after the child had been born and every time he would
come to the hospital he would say something; ·or do something
that would make me cry and even, as I told vou before, when
I was carrying the baby be bit me ~cross the month so that
it brou~:ht blood to my 1ip8 and thoHe are the things that
stand out and are the only thin~·g that m·e vivid in mv mind
whv I don't want him to· have· the child. I remember that
pa1~t of it. The rest of tlwse things m·e not imnortant.
Q. Mrs. Kern! this -morning- on direct PX11minapage 526 ~ tion you stated that von returnerl to Richmnnd
after vou left either the latter part nf SentcmbPr
or -first part of October to iret your divorce. Dn vou i;:till
rontend that you came back for that rmrpose and nn oth~r
purpoRe when you returneil l think in November. 19~0?
A. )\fr. Parker. vou are brin~incr un thinu-R-you are trying
to make me remember dates and I can't do it.
·
The Court: The ciuestion is not so much the dat(). You
stated this morning- wl1en you came back you came back to
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get your divorce-to file your suit for divorce. The question is when you did come back in October did you come back
<>nly for the purpose of g·etting your divorce or was there
som~ other reason you came back. That is what the question is directed at; what was the reason or what were the
reasons that you came back~- ·
The Witness: In October t
The Court: Whenever it was that you came back after the
trip down to your l1ome..
Mr. Parker: November lltb, I believe:, is the date, if that
will help you-1930.
M:r. May: 'That is Armistice Day.
The Witness: That doesn't help me.
page 527 } Note: At this point a recess was taken until 5
o'clock P. M., at which time the hearing was resumed with the same witness on the stand.
By Mr. Parker:
Q. Mrs. Kern, this morning on direci examination you
stated that you returned to' Richmond after you left either
the latter part of September or the first part of October to
get your divorce. Do you still contend that you came back
for that purpose and no other purpose when you returned I
think, in November, 19301
A. Your Honor, he keeps asking me dates and that part I
can't answer. I know I did come back and I remember all
this testimony was taken before and I hope I remember correctly_ Of course, it is rather vague in my mind,. some of it,
and I came back I hoped to get back together and I wired him
-·if this is the time you are speaking of, Mr. Parker; I really
don't know-I wired him to meet me at the train and he
didn't and he had the house locked so I conldn "t get in and
I went to a friend 1 s house.
Q. Did you come back twice after leaving· Richmond in
the latter part of September or the first of October, 1930!
A. 1 came back and started divorce proceedings. I went
back-stayed at this friend's house a few days
}Jage 528 } and then ,Yent back and when I came back I stayed
with some of my people here. That is when I
started divorce proceedings. Mr. Parker, I am trying to answer your question the best I can. As I told Your Honor,
some of it is vague and I can't remember all of that.
Note: At this point the witness stood aside in order that
other witnesses might be heard.
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page 529 ~ MRS. VIRGINIA UTSEY RUSSELL,
a witness introduced in behalf of the respondent,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. May; .
Q. Will you please state your full name, age, residence and
occupation, if you have one!
A. Virginia Utsey Russell; born 1907; I am thirty-four,.
and am a housewife, and live in Spartanburg, South Carolina.
Q. Do you recall when your sister married Mr. Lindsey f
A. Yes, I do.
·
Q. Did you assist in preparing her for the marriage t
A. Yes, I did
Q. Have you heard of Mr. Joe Shuler being interested in
this marriage?· Do you recall anything about that!
A. Yes, I do.
Q. Do you know of any reason why your sister should not
perhaps have remembered it¥
A. Well, he was a boy who was at the university at the
same time.
Q. What university?
·
A. iUniversity of South Carolina. He was there
page 530 ~ at the same time we were and we knew him butyou see, I wasn't living there at that time.
Q. Was he a sweetheart or anything like thaU
A. No.
Q. How long did you know him f
A. I can't give you the exact datP.s on that.
Q. Do you know what activity,· if any, he played about ·the
time of the marriage that was to take place between Mr. and
Mrs. Lindsey f
A. Yes, he went to Mr. Lindsey the night before they were
to get married and talked to him.
Q. Do you know what he went there for?
A. No, only what Mr. Lindsey has said in the case before
this.
Q. And what has Mr. Lindsey told you?
A. He has never told me anything.
Q. 1\fr. Lindsey never told you anything about itf
A. No.
Q. Now did you send Mr. Shuler to Mr. Lindsey or do you
.
know of anyone sending him there 7
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A. No, I do not.
Q. Do you know whether or not l\Ir. Shuler went to see Mr.
Lindsey on his own accord or not f
A. As far as I know, he did.
Q. How old was your sister at the time of her marriage f
A. Eighteen, I think. I am terrible about dates.
page 531 ~ Q. How long had she known Mr. Lindsey at that
time?
A. I couldn't tell you exactly.
Q. Had she been plaµning on the marriage very long?
A. No-I don't know. ·what do you mean by long?
Q. Well, you might tell me if you know how long she had
been planning·.
A. No, I couldn't tell you exactly.
Q. Was it kind of a quick preparation t
A. No, not quick because I had been sewing on her trousseau, had been doing things for her.
Q. Were you present at the marriage¥
A. Yes, I was.
Q. "\Vas your sister's mind or did your sister's mind seem
to have been made up definitely that she should have entered
into this marriage or just what was the case?
A. Well, I assumed so, because she did it voluntarily.
Q. Now after the marriage did you spend any time in the
.home there while Mr. and Mrs. Lindsey were living together1
A. Yes, I did. I went to Richmond after they were married and it really wasn't a home. I think they had a bed in
the apartmentQ. What is thaU
.
A. They probably had a bed and chair and table in the
apartments he had rented; had no furniture in it.
Q. Do you know anything· about what kind of
page 532 ~ a husband Mr. Lindsey made?
A. You want my opinion?
Q. No, I don't want your opinion. I want to know what
you know of your own knowledge, what you saw, and, if you
didn't see anything, if you ever came into the house and
found your sister upset or anything?
A. Yes, I think he wasn't a very good husband. I don't
think any man just married would take a wife into an apartment such as he did.
Q. What kind of an apartment was it?
.A. Well, it was some apartment in some apartment house
there in Richmond-I don't know the number of. it.
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Q. Do you know whether or not Mr. Lindsey could have
provided a better home 1
A. Well, he did later after I came and he bought some furniture at the time.
Q. How did Mr. Lindsey treat his wife? Did he seem to
treat her all righU
A. Very casually. Of course, be was a groom at the time.
Q. Do you know anything about Mr. Lindsey g·oing- around
with anybody else besides his wife 7
A. You mean do I know or what I have heard f
Q. What you know yourself.
A. No, I do not.
Q. Did you ever see Mr. Lindsey mistreat his
pag·e 533 ~ wife in any way 1
A. Physically?
Q. Be cruel to her and strike her f
A. Physically or mentally f
Q. Both.
A. Well, I have never seen him physically unkind to her.
Q. You mean by that you never saw him strike her!
A. No, I never saw him strike her.
Q. Now in what ways have you seen or heard him be mentally cruel to her?
A. I can't give you direct occasions right now; I mean I
can't swear to the minute details.
Q. vVell, forget the minute details and tell us generally
just how he mistreated her. If von can't remember any particular occasion, why you mig·bt just make a summary of what
you know.
A. I would rather you refer to the testimony I g·ave before
because I haven't even read it for this case.
Q. You did testify' beforeA. Yes, I testified.
Q. -in particular as to those details?
A. Yes.
Q. Mrs. Russell, did you have anything· to do with separating- Mr. and Mrs. Undseyt
A. No.
page 534 ~ Q. Do you know whether or not any of tl1e otlier
member8 of your familv liad anything· to do wit11
the senaration of Mr. and 'Mrs. Lindsev?
A. No.
.
By Mr. Boyd:
Q. You said not
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A. You mean do I know anything?
Q. Did you say no or didn't know?
A. N Q, I don't know that they did. I think she left him beccause she wanted to leave him.

By Mr. May:
Q. Were you with your sister at the time she left Rich·
mond-left Mr. Lindsey 1
A.. I came up-I was living in Union and I came to Richmond for a conference at a lawyer's office, but that was all.
Q. She left her husband at that time soon after her baby
was born?
A. Yes.
.
Q. Did you have any conversation with Mr. Lindsey about
his wife going to the hospital; anything- like thaU
A. No, I did not.
·
Q. Now did you follow your sister's activities after she left
Mr. Lindsey and returned to South Carolina t
A. Yes.
Q. I believe she lived in Columbia for a while
page 535 } and youA. I was living in Union, South Carolina.
Q. You married after Mrs. Kern, did you!
A. Yes.
Q. What year did you marry?
A. Well, I understand that Mr. Lindsey has already brought
it out; first I was married on October 6, 1926, and the second
time June 15, 192"9. So I have two anniversaries to celebrate.
Q. You were married then the second time before Mrs.Mr. Parker: The first time before and the second time
afterwards.
A. Yes; that is correct; 1926 and 1929.

Mr. l\fav: ,virnt I asked if she had married the sooond
time befctre l\frs. Lindsey-now M:rs. Kern-before Mrs. Lindsey then left her husband.
Q. In otl1er words, both your marriages were before she
left?
A. No, one was after. One was before and one was after
she left him. You see, 1926 and 1929, those are the dah~·s.
Q. When did she leave l1im?
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.A.. I couldn't give you the year ..
Q. Mrs. Kern, then Mrs. Lindsey, left her husband in 1930,
I believe ..
A. She divorced him in 1930, wasn't that iU Hadn't she
left him before that l
0

page 536

~

1\frs. Kern: No ..

A. (continued) Those are my dates. I can verify t}lose;
now the others I can't.
· Q. You know you were married in 1926 and 1929 !
A. Yes.
By Mr. Boyd:
Q. To the same man f
A. Same man, I can assure you ; once and for always.
By Mr. May:
Q. Anyhow, the point I am trying to bring out when she returned to Columbia, South Carolina, you were not l~ving at
Columbia!
A. No, I was in Union.
Q. How far is that from Columbia 1
A. 70 miles, I would say.
Q. Would you go over frequently to Columbia f
A. Yes.
Q. Mrs. Kern-she was tllen Mrs. Lindsey-did she ever
see vou at Union Y
A: Yes, she visited me, but I think she went to work very
shortlv after that.
Q. What were her circumstances leading up to her going
to work ?
A. W~ll, it was a case of necessity because she wanted to
support her child.
Q. Do you know whether or not she· was receivpage 537 ~ ing- any assistance from her husband?
A. None that I know of.
Q. How does your buslJand get along with Mrs. lJtsey?
A. Verv well.
Q. Do you know how Mr. Dargan, the other son-in-law gets
along with Mrs. Utsey Y
A. Extremely well. I think she is very fortunatt? in her
relations with all her sons-in-law.
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Q.
A.
Q.
Mrs:

Has Mrs. Utsey ever interfered with your marriage!
Oh, no; not at all.
Do you know if she has ever interfered with l\lir. and
Dargan's marriage while_ she was living?

Mr. Boyd: If Your Honor please., I dou 't think that .has
anything to do with this case.
The Court: No. I don't see that there is any use going
into the details.
·
Mr. May: I am just trying to show the type of woman
Mrs. Uts~y is, whether she is the meddling kind. Mr. Lindsey and Mr. Parker both have all through the evidenceThe Witness: I would like to testify that I think she is
not, that I have no evidence of it, have never seen any evidence of it.
page 538

~

By Mr. May:
Q. This seems perhaps a strange question, Mrs.
Russell, to ask the daughter of a woman, but I will ask you
nevertheless is your mother a woman who is proper and suitable from a physical, mental and ~oral point of view to look
after any children¥
A. I am extremely happy to answer that because I deeply
resent any and all insinuations that have been made by Mr.
Lindsey and I think they would have been made and could
have been made only by a man of the most unsavory character.
Q. Now has Carroll ever lived i ith you and Mr. Russell¥
A. We have had him at times.
Q. On visits or have you ever had him there in a way to
say he was living with you?
A. No, I wouldn't say that he was living with us. He bas
visited us frequently.
Q. He did stay there for sometime in the same city with
.
you when he was living with Mrs. Darg·an f
A. Yes, he has been in Spartanburg very frequently.
Q. Will you tell us something about Carroll? Has he as
far as you have seen obtained proper education and attention or has he been neglected in any way?
A. I think it is very unfortunate that the Judge couldn't
see the bov because I think if he would see him
page 539 ~ he would very quickly realize that Carroll bas
one of the most exceptional characters of any
young boy I have ever known and I think it could only come
1
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from the proper care and the proper attention from the people wl10 have had the character to g·ive it and to transmit it to
Carroll.
Q. Is he a healthy boy?
A. Very healthy, a beautiful specimen.
Q. Has he always had plenty of clothes?
A. oi1, he has always had clothes because he was the first
~hild in a family wbo nre very close knit and we all love
children a great deal. So it hns been a pleasure to indulge
him; it has been more than a pleasure to do everything we
can and that is not only from one familv because it is my
household and Mrs. Kern's and Mr. Dargan 's.
Q. Has he always been kept in school f
A. Yes, he has 'always been kept in school and he has always been very bright.
Q. Do you know of any time when he was out of school or
his schooling was neglected?
·
A. No, I do not.
Q. Did he ever go to school in Spartanburgt
A. Yes., he did.
Q. With whom was he living·?
A. ·with Bob Dargan.
Q. Do you know how he got along in school 1
page 540 ~ A. Yes, I think l1e made Q.Tand marks. He is
·
an exceptionally bright child.
Q. In what way, if any, has his education been supplemented
by other activities or training?
A. Well, you mean horseback riding lessons, dancing, golf,
swimming?
Q. Yes.
A. He bas had those.
Q. Has he had· swimming lessons f
A. Yes, he had swimming lessons.
Q. Under proper supervision·f
A. Under proper supervision. I myself started him at the
country club in Spartanburg with the swimming instructor·
there.
Q. You say, I believe, dancing and riding and ~wimming?
A. And golf.
Q. He has been taug·ht golf, to add to it ·y
A. Yes.
Q. With whom is Carroll now living?
A. He is with his mother and I would like for her to tell
you-she has neglected to do it and I haven't mentioned it
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to her-something he told her the other day. I mean I
:couldn't tell you, can I, because it is something she told me.
l\fr. Parker: That is nothing but l1earsay evidence.
The ·witness! I would like for her to remempage 541 } ber to tell it.
·
. The Court: No., that isn't proper..
The Witness: I am not going to say it.

By Mr. May:
Q. Why did Carroll go to live with his mother?
A. Because she wanted him to very much.
Q. Why did Carroll not go to live with his mother before
he did go?
A. Well, as I told you, he was the first child in the family
and we all love Carroll so devotedly we all felt we had to
·have a share of him. I know I still feel Carroll is my oldest
-child,) love him so gTeatly, while I have another little boy..
Q. Just one?
A. Yes, just one. I Rtill feel Carroll is my oldeAt boy,
too, because we are a very close knit family and the 'interest
·of any one of us has always been the interest of the others
·and we have never done any one thing that wasn't for tbe
happiness of all of us.
Q. I don't believe you quite answered my questionA. vVhat was it?
Q. My question was why did Carroll not go to live with his
mother before he did go f
A. vVell, .he was living: with the Dargans in
page ·542 } ~partanburg; my 'Sist~r had no child1~e!1 at. that
tune and she loved him and wanted hon tb·ere
with her.
Q. Well, why didn't l1e stay with the Dargans 1
.
A. My sister died and he was going to-even before she
died it was planned Mrs. Kern wa-s to tale 11im with her.
Q. Why aidn 't the cllild live with Mrs. Utsey or go then
to live with Mrs. Utseyt The child had lived with her be·
fore, had be not?
A. Yes, he had lived with her at intervals and she had had
a very serious operation; she had been sick at that time.
Q. ·no you know whether or not the notice of legal proceedings was ever served at your home in Spartanburg?
A. I only know wh~t Donald told me. I don't thinkQ. You didn't see thaU
A... No., I didn't .see it..
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The Court: She can state when she got that information
from him. It is a fact as to what time the information came
to her as far as she got it.
By Mr. May:

Q. Did you get any information from your husband that
any papers were being served there, either upon l\frs. Kern
or at your home or to you in any wayf
A. Yes~ Dol).ald told mepage 543 ~

Mr: Parker: She can't state ·what he told her.
· The Court: Just when he informed you any
legal communications had reached there.

A. (continued) It was when my father had died.
By the Court :

Q. What was tlmt date?
A. He died November 15th..
Q. What year?
A. November a year ago. That would be 1940.
The Court: All right, that is the first information she had
of it. That is all she has testified to .
By Mr. May:

Q. At the time Carroll was living in ,Spartanburg did you
ever hear of his receiving any presents or gifts from his
father?
A. Yes, I did.
Q. What was the extent of them and when was it?
A. They came at Christmas, toys and g·ames and things of
that kind, and he sent a watch.
Q. Was that from the very first, rig·bt after the separation,
or later on?
A. You said while in Spartanburg.
Q. Well, what years did he live in Spartanburg?
A. I can't give you dates, I am very poor at remembering
dates, but the years-I can say that I do remempage 544 ~ her Christmases when packag·es came with pres@b.

.

Q. About how old then was Carroll? You may remember
it that way.
.
A. I just can't remember dates and things of that kind.·
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Q. Maybe this will refresh your mind. Had he started to
school¥
A. Yes, he had started to school then.
Q. On how many occasions do you suppose he received
gifts from Mr. Lindsey?
A. Well, I can only tell about the ones that came to Spartanburg and I only saw those that came at Christmas time.
Q. They only came at Christmas time T
A. That is all that I remember.
Q. Do you know of any letters that were being written
down there to anyone in Spartanburg at that time by Mr.
Lindsey?
A. I only beard of letters that Donald had gotten.
Q. You only heard of letters Donald had gotten?
A. Yes. Donald can tell you about the letters.
CROSS EXAMINATION.

By Mr. Parker:
Q. To get back first, Mrs. Russell, to the time when you
made the trip up here when they were first married., when
you went back home you wrote them a letter, didn't you T
A. Judge, I am perfectly willing to testify to
page 545 ~ anything that I can remember, but this has been
one of the most unpleasant experiences that any
people ever had to endure .and everybody in my family bas
deliberately tried to blot as much as we possibly could out
of our minds and if I wrote letters I am willing to admit they
are my letters. So I don't see any use in submitting themI mean cross examining me and submitting them-making me
undergo that because if I wrote them they are my letters
and I can't deny it and this was a11 gone through once before
in a most trying ordeal in Columbia and it is hard for us to
take.
The Court: It is not my desire to go through any more
than I have to. I am only in the position-the question is
asked and if it is a relevant question it has to be answered,
whether it goes over old matters or not. The question is
proper.
Mr. Parker: I want to make a stat~ment for the record,
too, after her statement. This lady came here) as far as I
know, of her own free will and accord. I did not bring her
here. She made no objection to testifying for her sister or
for the attorney for her sister-

Supreme Court of Appeals of Virginia

354

Mrs. Virginia Utsey Russell.
The ·witness : And I make none to you.
Mr. Parker: I cau 't understand now why she
gets the ideaThe Court: Go ahead.
Tl1e Witness: I make no objection to testifying for you,
but I say those are things I have tried to forget. I will testify to the best of my ability on what I remember. Is that
satisfactory, Your Honorf
The Court: That is all you can do.

page 546

~

By Mr. Parker :
Q. I say do you remember writing a lctterA. No, I do not.
Q. I hand you a letterA. That is my handwriting.
Q. -addressed to Mrs. H. Do1·sey Lindsey at 503 South
Davis Avenue, Richmond, Virginia., J unc 9, 1928, postmarked
Columbia, South Carolina f
A. That is right.
Note: Filed and marked Exhibit X-7.
Mr. May: What is the date of the letter?
Mr. Parker: The time is the trip she made up here when
she said the house was bare.

Q. Now I will ask you to look at the letter itself and ask
if you will read that letter to the Court?
A. Shall I read all of it?
page 547 ~ Q. Yes.
A. "Just a note. I know that Mil has alreadv
told you all the news. So I won't bother about that. But l
do want to tell you and Dorsey how mueh I enjoyed beinl,.t
with you. I think that both of you are the sweef est things I
know and it was with real regi.·et that I left. Please send
me those handkerchiefs that I started and anything else that
you want me to do. Also I want that picture that I started to
bring immediately. I hope you realize that this is important.
I am starting to summer school tomorrow and this weatbe1·
is nice and hot to have to use one's brain. I am g·oing to send
you recipes and plans for meals when I have had time to rest
a little. Remember everything that I told you. !\Inch love.
Doter.''
Q. The picture you speak of in this letter-wasn't tllat a
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picture of a young- man in a uniform that went to Citadel
that was on her bureau in her bedroom 1
A. I don't think it was because I would have no u~ for
such a picture. I don't remember any picture.
Q. Didn't you tell her she should not have that pieture
there and you wanted her to send it to you!
A. I don't remember that, no.
Mr. May'! I wish Mr. Parker would stand aside so I can
:see the witness.
Mr. Parker: I wonder if the witness has to
page 548} see Mr. May.
Mr. May: That is the ··second timeThe Court: Kind of stand at Mrs. Russell's side..

By Mr. Parker'!
Q. What picture were you sp·e:aking of!
A. I don't remember.
Q. You don't remember!
A. No.
Q. Do you remember any young man that she had a picture
of that went to Citadel and this picture was prominently dis ..
played on her bureau and he had his uniform on 7
A. No, I don't remember that.
Q. You don't remember it at all f
A. No.
Q. Now about this Joe Shuler, were you -at home the night
that :M:r. Lindsey came from the hotel the night before the
marriagef
A. Yes, I was at home.
Q. He demanded his rings back from your sister t
A. Yes.
Q. And she gave them to him t
A. Yes.
Q. And he called off the whole matter, didn't he!
A. Yes.
page 549 } Q. I believe he threw the rings awav out in the
yard, didn't he ?
·
A. Yes. He had a violent temper.
Q. And you later found the rings, didn't you?
A'. Yes, I found. them.
Q. And you broug-bt the rings in and gave them to Mr-.
Lindsey or to your sister?
A. I don't remember the details of it.
Q. Now what was the occasion for Mr. Lindsey coming
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ther·e that night and breaking off the marriage and asking for
the return of the rings Y
· A. That was testified to in the previous trial,. if you havei
it there. ·won '.t you read i U
Q., I don't know.
A. You· and Mr. LindseyQ. I am not trying to confuse yon.
A. I will do the best I can but I don't remember.
Q. I am not trying to check up on you. t know you don't
particularly have any faith in me, but just forget it; I am
not trying to check you up on anything. Just try to tell it
the best you can. I think you have been frank ..
A. I want to be because I think it is a situation that should
be settled. Now what was your question?
Q. I asked you what was the occasion of Mr. Lindsey coming to _the house that night and· calling off the
page 550 ~ wedding and demanding the ring·s?
A. It was because of some interference from
Joe Shuler; he had gone to him and told him something, what
I don't know.
Q. Now don't you remember when :M:r. Lindsey confronted
your sister about what Joe Shuler had had to say that she
admitted that she had been with him that night-this ,Toe
Shuler, I mean-and had told him to go to the hotel and tell
Mr. LindseyA. No, I don't remember that.
Q. Why was she so willing· to turn over the rings to him f
A. I don't know why she was willing to do that.
Q. Did your mother faint at that time?
A. No, not then.
Q. Or that afternoon f
A. She may have, I don't remember.
Q. Now your mother then later went to the hotel and asked
Mr. Lindsey not toA. I don't know that. I mean I don't remember those details. They have been things that have been so unpleasant
and such an ordeal in our lives we have tried to forget them
and I really don't remember them. I testified when they
were fresh in my mind and I testified truthfully and honestly
at that time.
Q. Did your mother object to your marriage to Donald
Russell f
A. Did she object?
page 551 ~ Q. Did she desire you to marry Donald Russell?
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A. No, I don't think-I don't think any mother ever wan ts
a daughter to really g·et married.
Q. I am speaking particularly of Donald Russell; not speaking generally.
A. Well, I can't say she didn't want me not to marry him.
Q. You know your mother's handwriting, don't you f
A. Yes, I do.
Q. Is this her handwriting?
A. Yes, it is.
Q. Would you mind reading that last sentence there Y
A. ''If she has to work if she marries I will dislike Donald
more than ever''.
Q. Who is your mother speaking oft
A. Of me.
Q. And she said she would dislike Donald more than ever¥
A. Yes.
Q. If you married and had to ,vork Y
A. Yes.
:M:r. Parker: I will introduce that and also want this to
go in.
Note:

Filed and marked Exhibit X-8.

Q. Do you recognize that handwriting in that letter¥
A. Yes, I do. That is my mother's handwriting.
Q. Would you look at that, too, and tell the
page 552 ~ Court the date on the postmark of the envelope!
A. ,Tuly 9, 1928.
Q. ·wm you read that part that is encircled in pencil¥
A. "You know Doter unfortunately doesn't see good in
anyone but Donald and we see so little that is commendable."
Q. Your mother wrote that?
A. Yes., she did.
Q. And she is speaking· of you and Donald when she calls
·
you Doter¥
A. That is right.
Note: Filed and marked Exhibit X-9.
Q. Now here is another one. Do you recognize that as your
mother's handwriting¥
A. Yes, I do.
Q. And that is postmarked August what¥
A. I can't tell. I don't think you can read it.
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Q. It is August sometime f
A. Yes.
Q. Now would you mind reading-

The Witness: Judg·e, I just don't see the point of this.
Do you want to hear it all 1 Don't you think it is right silly?
The Court: Madam, I just have to rule on whether it is
relevant or not; it isn't whether I want to hear it or not.
Mr. Parker: I didn't brin2; it up to start with;
page 553 ~ it was asked by your counsel.
The Court: You must answer the questions.
If they are not legally relevant, Mr. May will make an objection and I will rule on it.
The Witness : "\Vell, I don't mind answering any question
he wishes to ask me. It isn't that I won't answer but I just
don't see how that can have any bearing on the case whether
Mr. Lindsey is really a fit person to have charge of his son.
The Court: Madam, it is not admitted solely for that,
whether your mother cared or did not care for the gentleman
you married. That doesn't have anything to do with whether
Mr. Lindsey oug·ht to have the child or whether Mrs. Kern
ought to have the child, bnt it brings in this case a whole lot
more here that you have not heard and brings in the question of the feelings of one party and all the parties to the
matter and whether it is permeated with bitterness that ought
·
· not to be in it and brings in the case the interest
page 554 ~ and animosity of one witness against another, all
of which I have to weigh and determine which
·
witness I will believe.
By Mr. Parker:
Q. Would you read the part that is encircled with pencil?
Mr. May: Who is writing the letter?
Mr. Parker: She admitte~ it is her mother's writing.
A. She says: "I want to come down one week-end and
she'd rather see Donald. Gracious knows, I'm more disgusted than ever with him if that be possible and I would
certainly like to have a rest."
· Note: Filed and marked Exhibit X-10.

Q. Was your motlrnr still speaking- of Donald Russell, your
present husband 1
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A. Yes, she was.
Q. Do you still now repeat your mother liked Donald a
whole lotY
A. .At the time "She evidentlv from the letters did not. Nat·urally, I aidn 't get the letters.; these are not written to me.
So my answer still stands.. · ·
Q. Here is .another one-

J\fr.. May: To whom is that addressed f
The Witness: The same..
Mr. Parlrnr: All of them addressed to Mr~
page '555 } Kern..
Mr. May! Now., if Your Honor please, in that
connection I just want to know how far l\:Ir. Parker can ask
Mrs. Russell about letters written by N.Irs. Utsey to Mrs.
Lindsey.
The Court: Didn't you open this matter up, Mr. May, by
asking this lady-and I tried to stop it and l\fr. Boyd tried to
stop it and I said it wasn't helping me any and you insisted
that you be heard that Mrs. Utsey got along very well with
all of the sons-in-law and vou started iU Now Mr. Parker is
introducing letters from iirs. Utsey-true, not addressed to
this lady and she may never have kno-wn they were in. existence, but addressed to the other daughter, showing Mrs.
Utsey at times did have something to say about Mr. Russell.
Mr. May: I probably did open it up-.The Court: If he cm1 identify what lVIrs. Utsey said by
this lady, she has a right to identify by this lady or wait until
Mrs. Utsey comes on the stand. It is merely
page 556} introducing evidence from Mrs. Utsey's pen,
proving the handwriting of Mrs. Utsev by tbis
lady, that tends to show that :Mrs. Utsey did not gei along· as
well with all members of the familv as you stated she did in
the evidence at the start. It is solely on t11e proposition of
Tebuttal of what you introduced and this lady-she is not
testifying to the truth or lack of truth of this matter; in fact,
she said she had never seen them before, but sl1e does know
'1:rs. Utsey.,s handwritin~ and therefore identifies the statements made by Mrs. Utsey to her other daughter. It is
simply a question as to its admissibility for that reason, but
not that this lady knows anything about it because evidently
she did nol
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By Mr. Parker:
Q. The letter you have just recognized as your motl1errs
bears the postmark of August blank, 1928, doesn't itr
A. Yes.
Q. Now will you read for me from the word ''Donald'' down
to where .the pencil marks end?
A. "So would have to come with Donald. She
page 557 ~ and Big are scrapping continuously about Brock,.
and Big does treat her wrongQ. I asked you to read from here to here (indicating).
A. "Donald wrote he would be here by two-thirty. Going
to Charleston tomorrow to see her Monday. He l1ad not
called since she came back and it worried her. She didn't
ask Brock. to come to day and this morning's letter gave her
to understand that he wouldn't come after acting so big.
She g·ot the worst of it. So would have to come with Donald''
- I don't understand that-"She and Big are scrapping continuously about Brock, and Big does treat her wrong. We
don't like her Donny, but we certainly have to tolerate him."
Q. That is the part; didn't like Donald, but they have to
tolerate him!

A. Yes.
Note: Filed and marked.Exhibit X-11.

Q. How long was the little boy in Spartanburgf
A. I can't give you the exact dates ; I am sorry.
Q. I didn't ask definite dates, but can you approximate
how long he was with your sister and brother-in-law in Spartanburg?
A. I could approximate it perhaps, but I don't know that
it would be correct. I think there are others who could tell
you definitely and I think they would be the ones
page 558 ~ to tell you so that you would have it more correctly.
Q. He was living with your sister at the time of her death 1
A. Yes.
Q. Was it at that time that you were speaking of that these
presents came?
A. At Christmas, yes.
Q. I mean while he was there in that particular stretch of
time, so to speak!
·
A. Yes, sir, that is right.
Q. And I believe your sister died in 1'940 ¥
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A. That is right.
Q. Do you remember the date 1 If you don't., it is all rigl1t.
I was just trying to see what time the child left there.
A. She died in May.
Q. Now he was in school at the time?
A. Yes, he was.
Q. His mother didn't take him out of scl10ol until school
was completed f
A. Yes, that is right.
Q. So do you know when the school year ended?
A. No, I don't know exactly. It usually ends the last of
May or first of June. I don't know exactly.
Q. So he wouldn't have gone back to Florida until either
the latter part of May or the first of June, 19401
A. That is right.
page 559 ~ Q. Did you know at that time that we were trying to have papers served on Mrs. Kern asking
the Court to allow us to have the cl1ild?
Mr. May: If Your Honor please, I asked that question
this morning and Mr. Parker objected to it and consequently
I never got the question answered.
The Court : You asked it of her this morning.
Mr. May: I asked Mrs. Kern this morning.
The Court: Now what question was it you asked t
Mr. May: The same question. I asked Mrs. Kern if she
took the child back to Florida on account of Mr. Lindsey
commencing this proceeding·.
The Court: I sustained the objection to it because she
was your witness and you were asking l1er a leading ques- ·
tion, but I didn't say you couldn't get the information in on
a properly framed question. You stated it by asking is that
the reason she took the child back. If you had asked her
why she took it back and allowed her to g·ive her own reason
it would have been all right, but she was your
page 560 ~ witness and you couched it as a leading question
and I sustained the objection. This lady is on
cross examination. I will even let you put Mrs. Kern back
on the witness stand. You did, if my recollection serves me
right, change your question and ask her why she took him
back and she said: '' I was wanting to take the child back
all the time, but we dicln 't want,'' so to speak, '' to rush the
child and take it all of a sudden,'' and then her sister's unfortunate death happened and the child did go back to Florida.

362

Supreme Court of Appeals of Virginia

il!rs. Virginia Utsey Russell.
I am certain that is what took place. Is that your recollection Mr. Boyd f
M:r. Boyd : Yes., sir. This is no opinion question, I don't
think; it is a factual question.
The Court: Yes, it is a factual question. This lady is
asked as to whether she knew the papers were in transit, so
to speak, to be served on :Mrs. Kern in about May, 1940.
By the Court :
Q. Did you have any knowledge of your own
page 561 ~ whether papers were trying to be served from
Virginia on Mrs. Kern concerning this litigation
about the custody of this child f
A. Your Honoi·, I don't remember just at that particular
time whether there was or not. We have had trouble off
and on.
Q. "What the question is directed to is as to this last matter that has happened in the last eighteen months, about that
time, whether you had any knowledge papers were being
sent down there for service on Mrs. Kern!
A. I can tell you this-let me tell it this way and if it is
not satisfactory I will answer it another way or any way
you want me to: that had nothing to do with her taking the
child back. I don't think that influenced her.
Q. Whether it did or not, Mr. Parker is entitled to information as to whether you were aware of any papers being or
any proceedings being under way before the child was taken
to Florida?
A. I don't remember. I really do not.
Mr. May: Have you the original papers?
Mr. Parker: Here is the Sheriff's letter and everything.
The Witness: I don't remember the dates of those. I
know we have bad papers from Richmond at
page 562 ~ various times, but just the dates I don't know.
By Mr. Parker:
Q. As far as you know, no papers were actually served,
were they?
A. No, as far as I know, no.
Q. Donald-when I speak of him as that I don't mean to
speak of your husband familiarly.
A. That is really all right.
Q. Donald ascertained this information from the sherifH
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The sheriff told him that tbev were there--he had these
papers to serve., didn't he !
..
Mr. Boyd: That is absolutely hearsay..
The Court-: Objection sustained.
The ·witness : Donald can tell you, Judge, definitely about
those dates and I can't.
By Mr.. Parker-:
Q. Now Carroll w-as with your sister and they were going
to adopt him, weren't they i
A. No..
Q. Or they intended to T
A. No..
Q. Did you lmow your brother-in-law had signed his name
:at school as the child's guardian f
A. ·That is just a mere formality to get him into
page 563 ~ that particular school.
Q. vVasn 't it understood the boy was going to
·continue on there witb your sister!
A. No.
Q. Why was it sbe was g·iven him only for part of the fan.et
Why was it she was given him only a year or so~
A. Because she lovecl him; be was a joy and happiness to
bave in the house.
Q. Yo1.i sister said something about she let her sister Mrs.
Dargan have tlie child because she didn't have any c11lldre11
~nd loved the child. ls that tnre?
A. ·That is true.
Q. Didn't she intend to permanently leave the :child with
Mr. and J\,frs. Dargan f
A. No, positively; absolutely not.
Q. Now your mother llved in Columbia?
A. Tbat is right.
Q. 'She had lived there most of the time slnce your sister
reame back from Richmond?
A. Yes.
-Q. 'She did not live with you?
A. No.
Q. Did she live with anyone t
A. What do you mean?
Q. I mean did she have a l1ome there of her
page 564 ~ own or stay in a hotel?
A.. You will have to be specific because sh~ had
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apartmenfs at various times and then when Carroll was no
longer with her she was staying in a residential hotel.
Q. Now this is no reflection and I want you to understand'.
there isn't any in this question: Your mother and father
were not living together? That is what I want to get at¥
A. No, they were not at that time. They were very devoted
to each other and visited me very frequently together, but
it was just one of those unfortunate situations, although I
think they cared devotedly for each other.
Q. When they. were separatedf
A. When they .were in the same house and they always--!
mean being separated does connote more than the actual situation was. I don't want to give you a false impression either
way.
Q. Now how long did your mother and father live separately?
A. I can't give you the exact years. You will have to ask
her that and she can tell exactly because I just don't remember.
Q. But it was for several years?
A. Yes, several years.
Q. Several years prior to your father's death f
A. Yes.
Q. And when she was living separately she
page 565 ~ lived in small apartments or hotels f
A. Or homes, rented houses.
Q. Now during that time was Carroll with herf
A. Part of the time.
Q. Can you tell us when Carroll was with her; what years¥
A. I can't give you those years exactly because I don't
know-I mean the years exactly.
Q. Carroll has spent most of his life with his grandmother,
your mother, hasn't he?
A. Yes. If You include the time when Mrs. Kern was living wit]j her, too, that would be most of the time.
Q. Now how long· had he lived· at any one time in Florida
with his mother prior to his g·oing there either the latter
part of May or the first part of June., 1940 f
A. I can't g·ive you exact dates or months.
Q. I am not asking that. I am asking· you approximately
how long· at any one particular time?
A. I can't tell you that exactly. I think Mrs. Kern could.
Q. How long did he live in New York with your mother and
Mrs. Kern?

Cecelia l\IcKcmna Lindsey v. Henry Dorsey Liml::;l'y.

365

M,rs. Virginia Utsey Russell.

A. I can't give you the exact dates on that.
Q. ,vas it any great length of timef
A. No: not a great length of time.
Q. Now she worked in Atlanta at one time, didn't she?
A. Where?
page 566 ~ Q. In Atlanta.
A. She was stationed in Atlanta.
Q. I mean after she.A.. She didn't work in Atlanta; she was working for the
Eastern Airlines.
Q. After she had lost her job with the Eastern Airlines
because the Government cut off the mail contractA. You will have to ask Mrs. Kern that because I can't
give you anything definite, any definite figures on that and
she can and I think that would be more authoritative than
anything I could tell you.
Q. lVIrs. Russell, did you keep your marriage secret from
your mother during the time that you were married secretly Y
A. Yes, I did.
Q. Was that because your mother objected to Donald f
A. No. I didn't tell anybody except my sisters; they knew
it.
Q. And you kept your marriage secret, I believe, about
three years?
A. Yes, that is right.
Q. Now does Carroll know that his father is living·?
A. No. We would never tell him that because if we did we
would have to tell him all the unpleasant things concerning·
him and we really thought it best not to.
Q. What did you tell him f
page 567 ~ A. Nothing.
Q. Did you tell him his father is dead f
A. He has never asked any questions and we haven't told
him.
Q. Who did you tell him these presents came from?
A. Santa Claus.
Q. You said a number of these presents came in 1940Christmas, 1939, I will say. Carroll at that time was around
eight or nine years old, wasn't he?
A. Yes.
Q. He didn't beli~ve in Santa Claus that long, did he·?
A. vV ell, as far as we know:, he did. He 1-ever questioned
it openly.
'
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of Vir~hirn

JT·irgi11.id Uts'e» R-1i8s<'ll:

By the Court:
•
. .
.
.
.
.
Q. Does he now consider :M:r.,I{ern bis father? i me.an has
he eyer spoken of him oi·
lied oii ~ii·. Kern or believed
Mr. lfern is his frill father'? Has the ci-iild ever asked thaU
A. Your Honor, he has never asked
the question and I
don't know.
, , .
.
.. .
.
Q. You have beeii close to him and kri'o,v him. Is it, yo~ff
view from your observation of h.iip that lie is. i~ridei· the impression Mr. Kerri is his father or that
has a father that
he has not s·een 1
A. Oh, rio, riothirig like that has e\·er eiitereq. his. mind~ I
doii 't know wliv. ·we have even talked about it
page 568 ~ and woiiclere<l .\vhy Carron ljas
askec1 any

loo

me

he

nqt .

. ,qtiesfforis, Hut he riever h.tlS ~Ii~l Ji~ ·calJs Mr~
''Daddy Frai11L'' Tliei-<~ is a woiiclcrfiil relationship.
Q. He calls him '' Daddy Frank'' 7
- .-

Keril

A. Yes:

Q. Aiid lias -hot as1{ed any questioris about the existence
of his real father?
·
A. None tit ail, not as far as I lhiow. I
as f ~f as I

kiiow he n:ever :ii~s aiid wlieri

mean

lie was iriuci1 jroiirig~r arid ,~as

living with my mother and father and Mrs. Kern he wo1,1ld
So it has just bJen some'."
thing he has accepted and we have never known
ahv doubt
or qu~stion. , He h~.s .never felt apy ne~d for one otli1r than
the ;ne~ds tiiat li~ve beet supplied th 11ihi. If is just somc-

introduce riiy father as his fat-lier:
tlii:hg

of

that i cannot explaiit

By Mr. Parker:
.· ; ·
· ,.
Q. You said that l\fi< Lindsey from tiriie to time was sending things frpm Richmond 1
A. At Chrisfiilik
.
Q~ I mean iiot ·ph~sents for Hie child; but sei1clirig ii~ti~es
and letters and things of that sort f
A. Yes. ,.
.
Q. How long did that last aI,1d for what pel'iod of Hipe?

. A: I can ~t give you the clefinite elates; I ain so sorry, but

can't do

I

it ,

.

. Q. But that co~tiiiiiecl o~er the wlfole
page 569 r to the present, .did11 't it f
. .. .. . •

time

tip
,

A~ Let mtj Hnl you :tliis: I mean that ,vasii 't the
.first-one, :as fiii'eas I ~ndw. It lias ahv~ts I1een this J~~~i~g
.

. .

of Mr. Lmdsey reachmg out for the child m an unpleasant
way. So you can't-I mean it isn't true that occasioned Mrs.
Kern taking the child.
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Jl1i4s~
Q. Do

Doi·scy Liii<;Isey.

j6i

Virgi1iia Utsey 11ussell~

you kno,'v of any otliei unpleasant. iucid.ent that he

lia:s stai·tea rinpleasa1it p:i·oc~ccliiigs fo get tlie child othe"i-' tlia:ii
the divorce suit itself '1
A~ Mr. Russell will have. to tell you all of those.
Q. You do know that Mr. Lindsey wa~ in constant touch
with your husband Donald Russell in reference to this child.,

wasn't

het

.

A. Ple~se let Donald ans,vcr tbose questions because he can
give it to you exactly factually a.rid I kr.iow Donald pas toJd
me every time he ha<;} _a co:irimiii1icatiori from l\fr: Lind~ey;
but I can't give you the definite elates on those: i just can't
give you the actual dates..
. . .
·
,
Q. Do yori tliiiili: it
terdble that he should riot want to
]1ave the child t
A. N q, I don't, I really don't think it is terribJe, but I think
H is terrible
allow a m'aii who is not fitted and trained for

is

to

·a cliild to have ll ci1na.

: . . . . .'9~ ~~w )1o'Y lo:!_1f{ d~d you ever live
page 570 } ho"Qse ·.with fyfr> fandsey?~
..

i:ii the same
.
A~ r can't g·i\1e yoii the dates ori that; I am

sorry.
.. .
.
Q~ Did
evei· live f
riiifre tliiifi
household?
A. I can't give y;ou the date,~~ I t1iirik

you

oi·

.

a week in the same

it *asn ;t perhaps
. ·. . .
.
How many times for as riiuch as a ,veek did you ever live

mg;e tiiaii a week, biit r don't Im,ow;

Q.
in the same house with Mr. LindseJr'?
A. I can't e,-ive the dates on that.
.. .
.
Q. Well, why do you put your~elf -I!P as_ t~e )_ii~~~ if .~OU
,..~n 't tell us how often vou have hved m the same house with
liim l
··
A. Do you really want to know?
Q. Yes. ,
·,,
.
. ..
A.. I tliirilr t1iat ari~ inriri ~vho .hit.. ~ri _Y.~µ~g g~r},
wl.l() rn preu'llant. I thp~k that any man.who will have.~ cliild
~W-1 let tliat cliilcl from him .arid riever give any money to
F-unnort it and who will let somebody else support his child; I
tllink that he does not deserve to have a child.
0. Ro it is money nrimarilv~
A. I. t11ink a man ~la~ to fitt~d fo.r. it. I was. just gQing
to .mention ~tbat~ tliat Mr: Lindsey has,.~~ly cojne ~?Fi~~)o
clann tl1e ch~ld ~h~!~ he_~~a~.e~ ~e ~a m~i:iey t~}'lV<.\~1m. ~nd
m rearmg a child if yoi.1 have money you know
pag·e 571 ~ that is the small~st and leijst consideration. !oii
.
do:ri 't have fo have inoriey to bring· up a child

'!o??a?.··

~·o

he

1

1~;
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li:lrs .. Vfrginia Utsey Russell.
properly; you must have the right kind of character; generosity and kindness and consideration and tl1oughtfulness 11
and I don't think Mr .. Lindsey has any of those ..
Q. .A.nd you are judgfog. that simply because he did not send
money! · ·
A.. Absolutely not.
·
Q. The onlJ other reason you gave is that he struck her.
A. He struck her, never showed her any consideration,
never showed her any kindness, any courtesy ; he. doesn't know
what the meaning of the word is ..
Q. You didn't see him strike her, did you?
A.. No, I didn't.
Q. .A.nd you say, I believe, you didn't see him clo her any
physical harm t
A. No.
.
Q. Do you. believe your sister would have gone back to llim
if he had done very much physical harm to her, or offered to
go back with him t
A. I think that people in love are peculiar and there isn't
any accounting for what they do, and she did-love him.
Q. And even if he treated her cruelly, as you say, he struck
her while she was pregnant, you know she was willing to come
back here and try to go back with him t
page 572 ~ A. Yes, she did.
Q. You know also :Mr: Lindsey has always denied he ever struck her, don't you!
.A.. Yes.
Mrs. Kern: Oh!
The Court: Go ahead.
Mrs. Kern: I am sorry, Your Honor.

A. (continued) No, I don't.

.

Q. You said first you did, but now after your sister got out

that exclamation you say no.
·
A. No, I am sorry, Mr. Parker. I said I had never seen him
strike her.
·
The .Court: Read the. question.

Q. You know also Mr. Lindsey has always denied he ever
struck her, don't you?
.
A. I don't know anything about what l1e has denied or affirmed.
Q. So the stenographrer got down the words you said that
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Mrs. Virginia Utsey Russell.
yes, you knew he had denied it, but your sister let out the
loud exclamationA. Mr. Parker, if iny sister says he hit lier, he did.
Mr. May: Just a minute. I am going to ask that l\fr.
Parker show somewhere in the record that l\Ir. Lindsev has
denied striking his wife. Certainly in the former depositions
he didn't sav it and after there were two witpage 573 ~ nesses testified to it, the first witness and Mrs.
Dargan, who was then Miss lv[ilclrecl Utsey testified about these cruel acts on the part of Mr. Lindsey why he
didn't take the stand to deny it then I don't know where be
has denied it at all, unless he made a general denial of it in
his answer when the original suit was started. I haven't
checked that. It may be he made a general denial in his answer. He certainly bas not taken the stand or introduced any
evidence to deny it.
:Mr. Parker: Judge, the divorce decree speaks for itself.
The divorce was given entirely on the ground of constructive
desertion. There is nothing mentioned, as I can see here now,
of any cruelty.
Mr. May: Mr. Parker, does that divorce decree specifically
state he denied it?
1\fr. Parker: No, but it is certainly vacant as to it.
The Court: I don't see that it bas any materiality at the
present time. l\Ir. Parker, suppose it was denied
pag·e 574 ~ and this lady said she didn't know about that and
didn't know whetl1e1· he denied it or not, she is not
supposed to know what is all through that volume of papers
there. I will lrnve to read them all and if the denial is in it
I will give such consideration to it as it is entitled to; if it
isn't in there, it isn't in there and there won't be any consideration for me to g·ive to it.
Bv Mr. Parker:
·Q. Do you remember when Carrol] was born?
.A. Yes.
Q. Do you remember the date?
.A. Yes.
Q. What date!
A. Rentember 1st.
0. What yearf
A. I would have to stop and figure what year I was l)orn in.
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Let me be accurate this morning and don't make me give you
· dates.
Q. If I told you September 1, 1930, is the right dateA. I would accept your word for it because I am sure you
would be correct.
Q. And if any striking was done, it was done
page 575 ~ prior to the birth of Carroll, wasn't iH
A. My sister can give you that because she
knows definitely and whatever she tells you will be true.
The Court: This lady said she didn't know ,vhether he had
struck her or had not because she had not seen it.
Mr. PaYker: She said she based her opinion of him on the
fact that he struck her while she was pregnant.
The Court: Yes, as a reason why he was not a proper custodian for the child, that she had information to believe he
had struck her sister because the sister said so and she believes anything her sister said was true.
By Mr. Parker:
Q. Now I ask you she did say that happened prior to the
birth of the child while she was pregnant, dicln 't she f
A. Mr. Parker, ask my sister about those details and she
will give them to you accurately.
Q. You stated a few minutes ago vou did not consider any
man a proper person to have a child that would strike his
wife while she was pregnant.
·
A. That was one of the reasons. I included that in mv list
of reasons.
··
page 576 ~ Q. All rig-ht. Did he strike her at any other
time than when she was nreg;nant or did your sister tell you he struck her any other time?
A. Mr. Parker, you must ask my sister for those details.
The Court: All be asked you is whether your si~ter told
you of anv other instance of his having· struck her other than
the time sl1e mentioned to you when she was pregnant or was
that the only instance you have been told of.
A. (continued) That is the only one I remember-well, it
was twice when she was preg11ant.
Q. If t11e cllild was born on September 1st and this clivorce
cl.ecree said that the desertion took nlace or the constructive
desertion took place on October 1. 1930, that was tl1irty days
after the baby was born, wasn't. it?
·
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A. Yes_, that is right. She had made up her mind before
that she wouldn't be able to live with him because he had
.been so unkind to her, not only physically, but I understand
there were women involved and all the details you have. That
isn't in here for me to g·o into.
Q. Did you see all of the ·loving letters she wrote him that
are stacked up here over a period of the two years that they
lived together t
A. No, I haven "t seen them.
page 577 } Q. vVould you think your sister capable of writing him loving letters and never complaining
.about his mistreatment of her if he had mistreated herf
A. Ye.s, sir, I do, because I think people in love do peculiar
things..
Q. And you believe she would have returned to Richmond
.and become reconciled with him if he had been the awful
creature you have pictured to the Judge_ today?
A. Yes, I have known and I still know quite a few women
who live with husbands that I think are terrible .and not
worthy to have wives.
Q. I am speaking of your sister.
A. Yes, because she was in love with him at the time.
Q. vVere you living· at home after your sister returned from
Richmond to Columbia, South Carolina f
A. No, I was married at the time.
Q. She returned in 1928 f

A. 1928?
Q. No, excuse me.
A. 1930. You see, I was married June 15, 1929.
Q. And you then went to live at Union, '8011th Carolina?

A. Yes.
Q. And then later at Spartanburg?
A. Two years later.
Q. Could you tell the Court just how much time
vage 578} tlie child was actually with its grandmother, your
motl1er?
A. No, I can't give yon anv definitelv accurate answer a1_1d
I think :M:rs. Utsey could and she would be t]1e one to do so.

RE-DIRECT EXAMINATION.
Bv l\f r. 1\fav:
·Q. Mrs. Russell, are you very familiar with Columbia!
A. Yes, I am.
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Q.. Have: you visited frequently yom mother at the WadeHampton Hotel Y
A. Yes, I have.
Q. What type -of hotel would it be and what can you say
about the neighborhood and environment there and fitness of
the place for a· respectable person to live t
A. ·well, I think it couldn't be any better. It is the newest
and best hotel in Columbia; it is air-conditioned and very
comfortable.
Q. Did you say air-conditioned¥
A. Yes, it is air-conditioned and that is the feature about it
that appealed to my mother.
Q. About what is the population of Columbia f.
A. I couldn't give you that.
Q. Have you ever visited Mrs. Kem at her home in :l\fiamiY
A. Yes, I was there just after Christmas and
page 579 ~ she has a lovely new home.
..
Q. What attitude does Captain Kern show towards Carroll!
A. He treats him just exactly as if he were his own son
because I think mv husband doesn't treat mv little Donald
any more affectionately and with any kindei· consideration
than he treats Carroll.
Q. Is he liberal with his money in providing Carroll.A.. He has an allowance, yes.
Q. Do you know whether or not he shows any partiality
partfoularly between the two children f
A. Well, if it is any partiality, I would sav it is to Carroll
because Frank verv frequentlv will take Carroll with I1in1
when he doesn't take Craig. Of cour8e, Craig is very much
littler and Carroll is older, but there is a wonderful feeling·
between the two and I can testify myself emphatically to that.
RE-CROSS EXAMINATION.
Bv Mr. Parker:
· Q. How often lrnve you visited thP. home in Florid~ Y
A. I w·::1s there four years ago and I was there again just
after Christmas.
·
Q. This year?
A. Yes.
0. Ro vou 11rivP. been thew~ twi,,P?
page 580 ~ A. Yes-no. I J,ave been tlie.1·e morp than twicP.
I can't tell ·you t11e exact numh'?r of times ; tlnee
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or four. I can't tell you exactly, but I have been there more
than twice.
(J. How long would you stay on each of these visits Y
A. A week or so, but they have been in my home very frequently.
Q. How often, would you say f
.A. Oh, several times a year; two or three times a year for
extended visits.
By Mr. Boyd:
Q. l\frs. Russell, I want to find out the best I can-you say
you are bad about dates, but I want to get some information
from you about your whereabouts from the time this child
and its mother came to South Carolina. They came down
there when i
A. Was it in 19'28 '1
Q. The child wasn't born in 1928, was it?
A. 1930. You give me the date, and I will tell you where I
was.
Q. It was born September 1, 1930.
A. I was in Union for two years, 1929 and '39 I was at
Union, and then I have been in Spartanburg ever since for
ten years.
Q. You have been in Spartanburg since September 1, 1930?
A. No, I was in Union in 1929 and '30, two
page 581 ~ years.
Q. And in Spartanburg since 1931?
A. Yes, I have been in Spartanburg ever since I left Union.
The first two years we were married we lived in Union and
ever since then in Spartanburg.
Q. Now when the child and its mother came to South Carolina in September, 1930, where did they go f
A. They went· to mv mother's home.
Q. That was where; Columbia!
A. Yes, that was in Columbia.
Q. How long· did they stay in Columbia or bow long did the
child Rtay in the· Columbia 1
A. Do you mean. after-you see, she came back to Richmond After she came there.
Q. What I am trying· to find out is wl1ere the child was during the entire period except when he was in Richmond.
The Court: He just wants to trace the whereabouts of the
child.
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A. He was in Columbia. You see, she lived thei·e at my
mother's home.
Q. For how long t
A. I can't tell you.
Q. This is not a matter of elates or anything like that; you
must know whether the child lived there one or two or three
years¥
A. Oh, the child lived there-I mean indefinitely
page 582 ~ until he came to Spartanburg to stay with the
Dargans, just visited me and the Dargans, but
then I haveQ. Did the child ever live with its grandmother in Spartanburg?
A. No, she has never lived in Spartauhurg.
Q. The child lived in Columbia indefinitely until it came to
live with Mrs. Dargan 1
A. I don't think I understand what you mean.
Q. That is what you said.
A. You see, Mrs. Kern came there and all during the time
Carroll was an infant she was at home with mother, you see.
Q. Didn't the child live in New York with its grandmother
and the mother for a whilef
A. Yes, they were in New York for a while. That is what
I don't understand what you mean; up to what point?
Q. The child came to Columbia with its mother in 1930A. Mrs. Kern can tell you exactlv.
Q. I am trying· to get the information from you. The child
came there in 1930 to Columbia t
A. Yes, Columbia.
Q. And stayed with its mother and grandmother there for
how long a period of time?
A. I would say until-let's see-approximately, I would
say, he was four years old when Mrs. Kern and my mother
went to New York. Now that is just approxipage 583 ~ mate ; ~ can't remember.
Q. So the child was then in Columbia four
yearsf
A. Don't hold me to that exactly; I said approximately.
Q. I will hold you to that as being your best approximation.
A. Approximately.
Q. Then .the child went to New· York. Do you know how
Iona; the· clnld stayed in New York?
A. I can't tell vou definitely, no.
Q. vVell, with the same approximation you gave me a while
ago.
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A. I think a year or less than a year. I don't know exactly.
Q. That will take us to about 1935-four and one added to
1930. Where did the child live after 1935 when it came back
from New York 1
A. They went to Columbia. I can't tell you exactly the details.
Q. I don't want to lmow exact details or any exact dates;
all I want to know is when the child came from New York did
it live in Columbia or Spartanburg?
A. Mrs. Kern can tell you that exactly and it would be
rig·ht. She isn't going to tell you anything that isn't right.
Q. I understand that, but you apparentlyA. I am not evasive; I just don't know, I don't remember.
I will tell you a.nytl1ing I can rem em her.
Q. Do you know this: when the child came from
page 584 ~ New York did it go then to live in Spartanburg or
Columbia or Miami, Florida.
A. I ,iust don't remember.
Q. What is the next that you remember where the child
· lived?
A. I can't give it to you consecutively; I just can't give
you the consecutive detail from here to there and to there.
Mrs. Kern can tell you exactly all of those details.
Q. You know the reason I am asking· you. I don't mind telling· youA. You tell me what is troubling you and I will help clear'
you up.
Q. I am trying to find out what opportunity you had for
seeing the child.
A. Oh, I saw the child always. I was always in touch witl1
Carroll.
Q. You were in touch with him, but don't know where he
was at different times?
A. No, I can't sav in 1935 he was here or there; I can't
r,;ay in October of 1936 he was here or there. I would tell you
if I reallv could place it exactly.
Q. I dicln 't ask you where tl1e child was any particular
month or y·ear; I am not trying to hind you to anv specific
date. I want to get the places the child has lived and the
approximate time he lived at those places as far
pag·e 585 r as you know.
A. Couldn't 1\frs. Kern give you that. accu1·atelv?
Q. ·ram asking you.
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A. I don't remember. I just can't give it to you just from
one place to the other.
Q. Has the child ever lived in Spartanburg1
A. Yes, it Jived with the Bob Dargans in ~partanburg and
Carroll has visited me very frequently.
Q. When· did the child live there 1
A. I can tell you where they lived and the house ancl what
street, I remember that, but I can't give you .the dates.
Q. Was the child living there at the same time you were
there?
A. Yes, I have been there for the last ten years.
Q. Is that the time you have had the best opportunity of
seeing the child and seeing what kind of child it was and what
its nature was¥
A. Yes, and he visited me very frequently and I have had
him in my home. I don't want to be evasive with you; I really
want to help you all I can.
Q. I wanted to find out how you were able to know so
much about the child if the child was living some place else.
A. Well, he visited me very frequently or I was at the place
where he was. It has never been any long stretch of time
when I haven't seen Carroll.
Q. You haven't seen before today Mr. Lindsey except when
you were in Richmond 1
page 586 ~ A. I think the last time I saw him was when he
came to Columbia for the depositions there.

The Witness: Judge, Your Honor, do you want to ask me
any questions because I do wantMr. :May: Did you have some statement you wanted to
make sometime back and we told you that you could make it
when you were throug·h 7
The Witness: It is nothing of any great importance, just
an interesting light on the relationship in the home.
Mr. May: That is all right.
Witness stood aside.

Cecelia l\IcKenna Lindsey v. Henry Dorsey Lindsey.

37i

page 587 ~

DONALD RUSSELL,
a witness introduced in behalf of the respondent,
being first duly swom, testitied as follows:

DIRECT EXAl\HNltTION.
By Mr. May:
Q. ·wm you state your full name, age, residence and occupation 1
A. My name is Donald Stuart Russell; age, thirty-five; residence, Spartanburg, South Carolina; an attorney-at-law and
so eng·aged for thirteen years-I had not practiced all that
time in Spartanburg, however.
Q. During that time with whom have you had occasion to
practice law there with?
A. I practiced originally alone. ·when I came to Spartanburg I was associated in the practice of law with the firm
composed of Sam J. Nicholls, now deceased; C. C. Wyche,
now United States District Judge fo:r the western district of
Georgia; and James F. Byrnes, now member of the United
States Supreme Court.
Q. How did you happen to go with that firm 1
l\fr. Parker: What has that to do with this case·¥
:Mr. May: I want the Court to know something
about the witness that is testifying.
l\fr. Parker: He said he was with l\fr. Byrnes; I imag'ine
that is what he wanted.
page 588

~

By Mr. May:
Q. ·wm you go ahead and answer the question 1
A. What was the question, please f
Q. How did you happen to go with that firm 1
l\fr. Parker: Note my exception.
A. As I recall, both Mr. Byrnes and Mr. Wyche approached
me ,vith reference to coming with them in the practice of law.
I was then engaged in the practice of law in a small town
about 30 miles from Spartanburg where Mr. Wyche and Mr.
Bvrnes lived at that time.
·Q. Now when did you first meet Mrs. Russell, your wife?
A. I think it was 1925; you are going pretty far back.
Q. What were you doing· at that time?
A. I was at that time a student at the Universitv of South
Carolina and my wife was likewise a student there.
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Q. That is a co-educational school?
Yes.
And both of you were there?
That is correct.
Did you meet her there, too? I believe I asked you that.
A. I did. I didn't know her before that.
page 589 ~ .Q. Had you :finished school when you married
A.
Q.
A.
Q.

her?

A. I had not.
Q. Were you at that time in the academic part of the university or had you entered the law school?
A. No, I had just entered the law school.
Q. Before you met hed
A. No. I tl10ught you said when I married her.
Q. No, when you first met her.
A. When I first met her I was in the academic school, completing my final senior year.
Q. And you were in the la,v school when you married her?
A. That is correct.
Q. What kind of marriage did you have?
A. The first marriage was a secret marriage which to.ok
place October 6, 1926.
Q. Do you mind telling· us or am I prying too much into
your affairs why you had a secret marriage?
A. No·, sirThe Court: Mr. May, isn't that irrelevanU ·what has that
to do with which one of these people ought to have the child
or have it such a length of time f
Mr. Parker: I want this g·entleman to know that I have not
cast anv aspersion or insinuation on him. I want
page 590 ~ him to know I have not..
The ·Court: Students at school, thP. mo~t natural
thing. The Court doesn't think it improper~ hut the Court
just doesn't see tho relevancy of it at the present time.
Mr. May: Mr. Lindsey has snoken in a rather derogator-v
manner about all these peonle, includinQ· Mrs. Russell. and I
don't know what he had reference to unless he was referring
to this secret marriag·e.
The Court:
ell. I don't mind telling you frilllklv it
doesn't impress tl1e Court as anvthing- derogatorv. I rlon 't
recollect that. Mr. Lindsey spoke that way about the marriage.
If he did, it certainlv bas hacl no effect on me.
Mr. May: All right.
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Q. You first had a secret marriage and did you ever have
·.. another marriage after that1
A. Yes, June 15, 1929. So I have two wedding anniversaries
which I have to remember with presents. I have been trying
to reach an agreement with my wife that we will just take
one of them as the proper one, but I haven't been able to reach
an agreement yet.
page 591} Q. Did Mrs. Utsey know about either one of the
marringesf
A. Mrs. .Utsey to my know ledge doesn't yet know of the
secret marriage. She did know of the other marriage that
took place in the home of Mr. and Mrs. Utsey.
Q. Did she object to your marriage so far as you lmowf
A. Well, I don't think she was in favor of the marriage
when we were first married I don't know as I ever discussed
that subject with her and I neyer asked either Mr. or Mrs.
Utsey whether Virginia could marry me; I was having enough
trouble inducing her.
Q. Did you give her any reason to disapprove of you or the
marriag·ef
A. Not that I know of.
Q.· How are you getting along now with herf
A. ·with Mrs. Utsey?
Q. Yes.
A. Very nicely.
Q. Has she interfcrecl with y011r marriag·e at all f
A. She has not.
·
Q. Did you live there in the same town or same city where
Mr. Dargan lived with his ·wife, who was Mrs. Kern's sister
·while sl1e was living!
A. I did.
Q. Did you know or ever hear of Mrs. Utsey interfering
with their marriage at all 1
pag-e 592 } A. I did not. I mig·ht say 1\Ir. and M:rs. Dargan
were as happy a couple. as I have ever known.
Q. Mr. Russell, are you interested ·at all in this case as an
nttornev at law?
A. I ·am not.
Q. I believe you have corresponded at times with me on
vom ]e~·al stationerv ~ is tlJat correct 1
· A .. I have. I don't have anv other stationerv.
Q. Would the convenience of dictating to a stenographer1\fr. Parker: Wait a minute. This gentleman is an intelli-
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g·ent man and there is no use asking him leading questions.
The Court : Counsel seem to be on edge. Just add1·ess your
objections to me.
Mr. Parker: I object to that form of question.
The Court: What Mr. :May did ought not to have been done
-not what he asked, but throwing his arm out as if irritated.
The objecti911 is overruled. The objection is not much more
than qualifying the witness' answer.
By Mr. May:
Q. Would the convenience of dictating to a stenographer
have been, one of the reasons?
A. Well, as a matter of fact, all correspondence
page 593 ~ that I conduct I conduct at my office in dictating
to my stenographer upon my legal stationery. I
don't now recall having written any letters other than in that
form.
The Court: Is it a question whether this gentleman is of
counsel in the case or not, whether he would be interested in
his testimony f
Mr. May: When you recall when this testimony was taken
several months· ago Mr. Parker had a number of letters which
he sought to introduce and statements made by Mr. Russell.
I believe the hearsay conversation which Mr. Lindsey testified to that he bad with Mr. Russell was admitted because he
was-Mr. Russell ·was attorney in the case and I think the
record shows that you stated on at least one occasion you
would reserve the ruling until that came out.
The Court: All right.
By Mr. May :
Q. Do you recall the time that Mr. and Mrs. Lindsey were
married?
A. I remember the occasion; I don't recall the time.
Q. Were you present ·at the marriage?
A. I was.
page 594 ~ Q. Where did that marriage take place¥
A. I think the marriage took place in the l10me
of Mr. and Mrs. Utsey; I am not positive of that, however.
Q. In Columbia?
A. It occurred in Columbia. South Carolina.
Q. Did vou ever come to R.ichmond at all during· the time•
•
Mr. and J\frs. Lindsey were married V
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A.
Q.
A.
Q.
A.
Q.

I came here on one occasion, yes.
Where did you stay f
I stayed at the vVil1iam Byrd Hotel.
Did you see Mr. Lindsey on that occasion 1
I did.
How did the relationship between Mr. and Mrs. Lindsey
appear to you to be at that time¥
A. Frankly, as I recall the incident now, I only saw :Mr.
Lindsey two or three times on that trip and I have no distinct
recollection of any kind with reference to their relations.
Q. Now when Mrs. Kern got her divorce-first, before she
obtained the final divorce after she left her husband where
did she gof
A. Now of that I am not certain. I think she returned to
Columbia to the residence of her mother and father.
Q. Did you see or visit her at Columbia during that time?
.
A. I have no l'ecollection of it, but I am certain
page 595 ~ I did.
Q. What were the circumstances under which
}[rs. Lindsey, as she was then, living in Columbia before her
remarriage 1
c
A. ·wen, shortly after-I don't know how long after l\frs.
Kern returned to Columbia, but in order, as I understood it,
to support herself and her child she went to work and she
first, according to my best recollection, was employed as the
hostess in the coffee shop of the Hotel Columbia in Columbia,
South Carolina. As I recall, she went to work at 7 o'clock in
the morning; and got off a bout 10 o'clock at night.
Q. She was living with her motlwr and the child was there f
A. Correct.
Q. Did they lrnve a private home qr was it an apartment
or were they living at a hotel?
A. They maintained an apartment, as I now recall it.
Q. ,,r11at type of apartment was it; t]iat is, the class f
A. Well, it wasn't a larg·e apartment. It, however, was located in a very g·ood section of the city. It was located in an
area-I don't know the direction, but in Columbia it was on
the side of Main Street that Sumpter Street is on, which is
the better side of town; I don't know whether that is east.
west, south or north, but the apartment was in that section of
town. I don't recall definitely the exact location of the apartment all during the time or the Reveral apartpage 596 ~ ments. hut they ,vere all in that section of the citv.
Q. Now after tbev lived there a while Mrs. Utsey moved somewhere else in Columbia, didn't sl1e?
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A. There were several moves. I am frank to say I can't
tell you how many or how long they stayed in a place or
identify the places that they may have been. There were
about three or four apartments, as I recollect.
Q. Do you know now where she resides?
A. Who?
Q. Mrs. Utsey.
A. Yes.
Q. Where is that?
A. The Wade-Hampton Hotel in Columbia.
Q. ·what kind of a place is that, would you say?
A. I think Mr. Lindsey will tell you that is the nicest hotel
in Columbia.
Q. Now while you have been living in Spartanburg bas Carroll ever had occasion to live there?
A. Yes.
Q. With whom did he live there?
A. Mr. and :Mrs. Darg·an.
Q. When did he first go to live there ,vith Mr. and Mrs.
Dargan?
A. I couldn't tell you that.
Q. Gan you give some approximate idea f
page 597 ~ A. I would say he was six or seven years old.
Now I would have-I am not certain about that.
Carroll, of course, did come to our home on occasional visits,
but to my best recollection I don't believe Carroll ever lived in
our home other than as a guest or· come there to be with our
little boy, of whom Carroll was quite fond.
Q. What can you tell us about the schooling which Carroll
has had and the whereabouts or locations of those schools?
A. While in Columbia, Carroll went to the Mc:Master
School.
Q. Did he enter the first grade there t
A. I think that is right, but my recollection is not definite
enough for me to express matters of that kind. I just know
where he went and I know while in Spartanburg- he attended
tl1e Pine Street Scl10ol.
Q. Do you know wha.t grades he was in while in Spartanburg1
A. I think he was in the second grade there heca usP.. as I
1·erall it, Mr. Dargan's cousin teac]1es the second grarle and
I think-that is the year I believe that he was tberP whe11 he
was in the second g-rade. I am not altogether nositive abo11t
that nnd Imig-ht h~ mistaken al)out Mr. Dargan 's C'Ot1Rin teach. ing the second grade, but that is my best recollection.

Cecelia McKenna LindS"cy v. Heury Dorsey Lindsey.

383

Donald Russel.l.

Q. Where is Carroll now 1
A. Carroll is in Coral Gables., Florida.
Q. Why did he leave Spartanburgt
}Jage 598 } A. Mrs. Kern wished the child with her. Of
course, now that is-I am a lawyer and what I
lmow of this primarily is hearsay. I say that in fairness to
.all concerned.
1\1:r. Parker: Of course, Your Honor, I o~ject to any hear.say evidence and I believe this gentleman will not particularly
try to put any in.
The ·witness: I am trying to avoid it.

The Court: I think that is admissible. He was asked why
.as near as he knows.
By the Court:
Q. Do you know any other reason why he went to :Miami,
Florida, or Coral Gables 1
A. vV ell, no, I don't know of any other reason other than
the mother wanted him.
By Mr. May:
Q. Was there ever an attempt made to serve upon you or
anyone at your home and do you have actual knowledge of
that fact concerning· the petition which has been the beginning
of this proceeding here?
A. I do.
Q. Will you plea~e tell us about that,
A. Eitlwr the dav after Mrs. Kern left Spartanbun( to return to Coral Gables or two days afterwards Sheriff Sam
Henry of Spartanburg called
Q. Did she take the cllild with her when she
page 599 } returned to Coral Gables?
A. No. the c11ild wasn't jn Spartanburg at that
time, when the matter came up. The child .was in Coral
Ga blcs, is mv best recollection.
Q. All rig·ht, go ahead.
•
A. Sheriff Sam Henrv called me and asked me did I know
a Mrs. Kern. I said I did. He inquired if she were at that
time at my home. I told him she was not. He tl1en inquired
would sl1e be back there and I told him that I clidn 't think
so. I then asked him whv he was so interested. He then
told me he had received from Richmond certain papers for
service upon her.. I told Sheriff Henry that if the service
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were desired upon Mrs. Kern she was in Coral Gables,.,
Florida, but that service could not be made in Spartanburg
for the reason that she was not there.
By the Court :
.
Q. How long had sh~ been at your home on. that tripf
A. Mrs. Kern came there probably a week before. l\Irs.
Kern's father was desperately ill at a sanitarium located
about 40 miles from Spartanburg and finally when the doctor
told us he thought-there was no hope for Mr. Utsey, the father
of Mrs. Kern, I. think Mrs. Utsey, thoug·h it may have been
my wife, called her and she came to 1Spartanburg
page 600 ~ because of the expected death of her father. U11fortu11ately, after she got there her sister died
instead of the father and she returned because the father improved.
Q.
ell, was the sister living then in Spartanburg i
A. The sister was living then in Spartanburg.
Q. "\Vas that in May,, 1940?
A. I can't give you the dates. It has been about two years
ago or about a year and a half ago.

,v

By Mr. May:
Q. Now you say at the time that they attempted to get the
service on Mrs. Kern at your home or, at least, in Spartanburg that Carroll was then in Florida Y
A. That is correct.
Q. It was prior to that that she had heen living with 1Ir.
aud Mrs. Dargan, was iU
A. That is correct.
Q. Now just how long do you recollect it was that Carroll
had left Spartanburg and gone to live in Florida~
A. I frankly don't believe my recollection would be very
good. I would think he Imel been gone maybe as much as
six months; may have been longer, may have been less. I have
no very good recollection of that.
Q. Now, Mr. Russeil, I want to ask you this question and
there might be an objection to it. So please wait. Do you
know whether or not that the service of these
page 601 ~ papers had anything to do with :M:rs. Kern coming to South Carolina and taking that child k
]'lorida with her?
l\fr. Parker: I don't object.
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· A. I can answer that question very directly and that is
that it had absolutclv nothimr to do with it for the reason
the service of these papers and any sugg·estion that J\fr. Lindsey was going to take the steps he has taken was quite an
unexpected shock to all of us who bad taken a considerable
interest in Carroll for a long period of time.
·

By the Court:
Q. When was the first you had any information that t11is
proceeding was under way or either contemplated here¥
· A. Not until Sheriff Henry called me about the papers
which he had. After he told me that I went to his office and
I did· read the petition and that was the first time I knew
of it.
Q. ·while you stated the boy had gone. to Florida probably
six months prior to that?
A. I said.Q. As near as you could arrive at it?
A. I said it might have been. I can't be positive of that,
however.
Q. That would have broken right into his school year,
wouldn't it, if they moved him to Florida about December?
A. It is my understanding that you can transpage 602 ~ fer if you will transfer when the interim breaks
in the school vear. That is true down in South
Carolina. I don't know wl;ether that occurred in this instance
with reference to Florida or not. I do believe-I know Carroll has not lost a year in school.
Q. Your best recollection is that the child left South Carolina to g-o to Florida about tl1e first of the year, 1940'1
A. ·well, I didn't fix it by the year that way. I fixed it
that I know some months it seems to me bad passed since
]1e had gone to Florida before t]ie death of his aunt, Mrs.
Dargan.
By Mr. May:
Q. Have you ever been in the home of Mr. and Mrs. Kern
in Florida?
A. I have.
Q. ,vm you please tell us something about the home and
the environment that Carroll had there, something about the
neighborhood?
A. I was in Florida-went there on the day followingChristmas and stayed until after the Georg'ia-Texas Chris-

386

Supreme Court of Appeals c,f Virginia
Donald Russe!l.

tian football game aud at the time I stayed in the home of l\fr.
and :Mrs. Kern. Their home is a splendid new home., better
than the one I live in. lt has just been completed
page 603 ~ in what I would regard as one of the nicest sections of the City of Coral Gables. It is a very
short· distance from the Miami Biltmore Hotel and, if I recall correctly, it is about 200 yards from the golf course itself. However, it is located on a road over which there is
verv little traffic. It has a nice lot and is admirablv suited
for., children to play on. I noted also that there was absolutelv no distinction drawn between the two children in the
household; exactly the same attention and affection was given
to both.
·
Q. You mean by Mr. Kern?
A. By Mr. Kern and by Mrs. Kern. If anything, I would
say that Mrs. Kern was more partial to Carroll than her own
son by the second marriage. I think that Carroll is c~tremely happy. I ·think that every possible consideration is
extended to him. I know that he took me up to his school
with my little boy who is about a little over four, and showed
me with a great deal of pleasure the school that he went to
and took a great deal of pride in it.
Q. Do you know what grade the child is in?
A. I do not.
.
Q. Do you know whether or not Mr. and Mrs. Kern have
supplemented the child's education with any outside training?
I mean outside of the school training·?
page 604 ~ A. No, I do not. I only know they have taken
out a policy of insurance to enable him to obtain
a college education, which they carry.
Q. Do you know what amount it is?
A. I do not.
Q. Do you know when it was taken out?
A. It has been sqmetime; I don't know when. At least it
was before our visit to Florida.
Q. At this time 1
A. That is correct.
Q. Have you at my request, made at the sugg·estion of I.vfr.
Parker, counsel for Mr. Lindsey, held a conference with Mr.
Lindsey in your office in South Carolina f
A. I wouldn't call it a conference. I saw Mr. Lindsey in
my office in ,Sp~rtanburg, yes.
Q. Now will you please tell us what took place there?
A. As I recall, Mr. Lindsey came to my office somewhere
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between 10 :00 and 11 :0.0 o'clock in the morning,. This was
'On a SaturdayQ. About when!
A. Now,, I would say about six months ago. I am not certain about that, but it has been sometime ago. Mr. Lindsey
'Crone in., 1·emarked about the fact he had aged considerably·
:since I last saw him and I inquired about Iris health and he
told me it was good. Then, as I re·call it, the
page '605 ~ conversation began by Mr. Lindsey wanting to
know whether I was for or against him and I told
l\Ir. Lindsey that I didn't see whether it was any issue or for
or against in the matter and that my interest was an interest
in the welfare of Carroll. Then he wanted to know if I was
going to stick with Sis.
Q. Who is Sis?
A. That is Mrs. Kern, and I told him quite frankly that I
was because I thought she was in the right. Mr. Kern then
wanted to knowQ. Mr. KernT
A. Mr. Lindsey wanted to know if there were any things
that I l1eld against him? I told llim it was no particular reason why I should hold anything against )1im, but. I did feel
very keenly about two matters. The first of those matters
happened to be, as I stated to Mr. Lindsey, that I felt that I
thought it was the most unprincipled act I could think of that
he would attempt to serve papers upon Sis in Spartanburg
when he must have kno,vn she was there to attend the funeral
of her sister and to be at the dying bedside of her father. Mr.
Lindsey told me that he didn't know that. I then told Mr.
Lindsey that since Mrs. Kern lived in Coral Gables, Florida,
and had only.come to Spartanburg on this particular instance
because of this illness I felt that he must have
page 606 ~ known of that to 1iave known that :Mrs. Kern was
in Spartanburg at the time. He disclaimed all
knowledge of it and attempted to pass it ove1· that way. I
told him I still felt and I feel now that he did know it and I
1·esented it then and I so stated to him. I told him-I had
also understood from Mrs. Utsey she had had a conversation with him and that he lmd made a statement and I repeated this statement to him that Mr. Lindsey had said that
this Court bad made the statement that I bad prevented the
ser·vice of papers upon Mrs. Kern in Spartanburg; and that
I apparently must have been a person of tremendous political
power because I had used it to attempt to defeat the processes
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of the court and I fold him that was untrue and that he could
easily verify the fact, that the records of the Eastern Airlines would show Mrs. Kern wasn't in Spartanburg when the:
papers-when Sheriff Henry called me about the p·apers.
I told ·him, secondly, I felt that it was a sorry pass that
·Mr. Lindsey· would wait all theRe years and make no effort
and would spend his time and his money fighting the right to
support his child and then suddenly wnnt to come down ,vhen
the child was happy and enjoying the best possible surroundings and want now to assert that right. Mr. Lindsey told
me then that he was sick for the first few vears after Sis
.
left him and I then inquired how long· he had been
page 607 ~ sick and he got off from the sick spell and Mr.
Lindsey told me be was unable to secure work or
employment and that was the reason he had not contributed
to his support, and I told l\fr. Lindsey then that if he, an ablebodied man., was unable to obtain employment I thougl1t he
should have thought about the little wife who was about
twenty-one years old when they separated who went to work
and worked from seven o'clock in the morning until ten o'clock
at night to support his child.
I also told him-told Mr. Lindsey that if he were a man
I would have thought that he would ·have demanded the right
long ago to support his child and that so far as I was concerned if I had a child, that whether my wife and I ever
separated I intended that I should support my child. Mr.
Lindsey then told me-I told Mr. Lindsey also that it seemed
to me funny that he had no money for the support of his
child, but yet could have been litigating such ·a long period
of time. He told me he had a rich uncle who would supply
the, money for the litigation and for bis support, but would
supply nothing for the support of bis child. Then :M:r. Kern
finallv saidQ. 'You mean Mr. Lindsey?
A. Mr. Lindsey said: '' Assuming all of that
page 608 ~ now, don't you think I ought to have the child,''
and inquired what would be my attitude with reference to mv own child. I told l\'Ir. Lindsev that with refer.ence to my
child at the ap:es involved that I would have
to be frank and say that I thought the child should be with
the mother.
Then we ~;ot off to the question of l\fr. Lindsey and his attitude in the past and some reference was made to the decision of the Supreme Court of this State or the Court of
Appeals ih the case of Lindsey v. Lindsey, which I had not
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known of or if I had known of it I had no occasion to read
until a short time prior to that visit when in looking at another case in the Southeaster~ Reporter I noted it. I made
some mention of that decision to Mr. Lindsey and he told me
that the Judge, whose name, if I recall correctly was-Mr.
Lindsey said it was Pollard, who was a particularly good friend
of his and of his family, had known him since he was a mere
tot. I then told Mr. Lindsey that if that were true it would
seem to me that the judgment pronounced upon him by this
gentleman certainly should be viewed in the most favorable
light that his conduct could be looked at because certainly
the judge had no inter~_st except a personal interest so far as
he was concerned.
·
Then I told Mr. Kern-Mr. Lindsey that if he would take
the tro11ble to investig·ate I was certain he would
page 609 ~ ascertain that Carroll was given the best possible
attention, schooling· and home that a child could
receive, that the child was extremely happy and was doing
well and that I felt that he, if he did have the general interest
of the child at heart., would hesitate to interfere at this late
date in the custody of the child because it might create a
mental or emotional disturbance in his life if it were all
thrown at him at one time-this break in his life.
"\Ve talked on and I made that plea to Mr. Lindsey in con. siderable detail. Mr. Lindsey finally asked me well what was
I prepared to do about the matter and I told him I was prepared to do nothing as I had nothing- to do with it except to
try to assist Sis as best I could. He then said he wanted to
have a talk with Sis alone. I told him I didn't know whether
Sis would do that or not, but that I would inquire and if she
would see him alone I would let him know. I did make such
inquiry. Mrs. Kern did not want to see him and so I did not
communicate with llim.
That covered about all of the Saturday up until about 4 :00
o'clock, I would say, though, there was a.period in there when
we went to lunch, but we did not go together.
Q. Prior to that conversation, Mr. Russell,
page 610 ~ what communications had you had with Mr. Lindsey in which he was attempting to learn the whereabouts of his child or inquiring into the child, if any, of your
own knowledge? Do you know anything about any presents
that Mr. Lindsey had sent the child, any letters which had
either been sent to the child or to you or to Mrs. Kern which
had been either received or returned unopened, and any sup-
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port money, if any, which Mr. Lindsey had ever sent to anyone for the child?
A. As I recall it., the first communication that I received
from Mr. Lindsey after he and Mrs. Kern separated was
quite sometime afterwards and Mr. Lindsey had written to
me telling· me that he wanted to send me under registered
mail some letters that passed between Mrs. Utsey and her
daughter-at that time Mrs. Lindsey-and that there were
things in there about me that he wanted me to read. I didn't
answer the letter because I wasn't interested in reading the
letters and the reforeQ. ·wait a minute. ·was anything at all said about the
child?
"'
A. Not a word was said about the c.hild. I judged from the
letter that Mr. Lindsey wanted to provoke some bad feeling
between me and Mrs. Utsey and I was taking no part in his
marital troubles and I only asked that he stay out of mine~
Later at various times some small presents did come from
Mr. Lindsev. On one occasion I remember one
page 611 ~ of them was a larger gift consisting- of a Gruen
watch which was turned over to either :Mrs. Kern
or Mrs. Utsey, one or the other, when they decided that Carroll was too young for a watch of that character and the
watch now remains in my safe waiting delivery at such time
as they think the child can take care of a watch of that
character. Another gift was of $50.00 which is invested, as
I understand it, in Government bonds at the present time.
Apart from the watch and the $50.00 I have no recollection of
other gifts of any consequence from Mr. Lindsey.
I don't know of any endeavor that he has ever made to
contribute to the support of his child. He did not incidentally
in the course of the conversation with me make any proffer
to the support of the child other than if the child were turned
over to him and I was particularly interested in that because
I thought that would go to an indication of the good faith
of Mr. Lindsey and I gave several openings in the course of
the conversation to see whether or not during the time the
child was with Mr. and M:rs. Kern lie recognized any obligation to support him, and be did not. Now other than that I
know of nothing except with reference to a pony.
Q. Go ahead and tell us about the pony, as long as you mentioned that?
page 612 ~ A. I am not certain whether Mr. Lindsey wrote
to me or wrote to Mrs. Utsey, but to one or the
other he wrote some statement with reference to having a
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:pony and it was a marvelous animal and was all accoutred
cout and he wanted Carroll to have it. He was advised to
-:send the pony on. A long time elapsed and no pony arrived
and it became the subject of some levity among us that we
had received the proffer of the pony, but we apparently had
taken him by surprise by saying Carroll wanted the pony because it didn't come, and then one day the telephone buzzed
in my office, I picked it up and a voice said: ''This is Dorsey,
Don, and I want to send the pony down to Carroll." Well,
such a long period of time had e~apsed between the letters
about this that the whole thing struek me that there was
something queer about it and I told him not to send the pony.
That is the pony incident.
.
Q. About when was it that this pony affair arose?
A. Well, I have found that in the last few years we live so
fast that I generally get years-shorten them rather thali
lengthen them. I would say two years ag'O.
·
Q. Was it about the time l1e had instituted these proceedings or just before, would you say?
A. I would say it was quite sometime before.
Q. Now how long before f Can you give us any idea of
tbaU
page 613} A. I said I thought it was about two years ago.
These proceeding-s have been pending about a
year, haven't they?

Mr. May: May I answer that?
The Court: Yes, sir..
Mr. May: I think the evidence shows the proceedings were
commenc.ed two years ago this coming May. So that would
be practically two years..
A. (continued) Well, it was considerably before that bet!ause it was before the institution of these proceedings and
quite sometime; I would say about a year before, though
I am not positive.
Q. What letters, if auy, had Mr. Lindsey ever written you
in which he asked you where Carroll was or where Mrs. Kern
was? In other words, what letters has he written trying to
locate Mrs. Kern and the child?
A. I have no recollection of ever having received sucl1 a
letter, though I have not before coming here checked my file
of correspondence bJit I have no recollection of any :such

letter.
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Q. Did you have· anything to do with causing Mrs. Lindsey-Mrs. Kern now-to leave her husband Y
A. I did not and if Mr. Lindsey will be fair he will admit
I did not.
· Q. I will read you this question which Mr..
page 614 ~ Parker asked Mr. Lindsey, which is on page 33
of the depositions taken on September 24, 1941:
'' Has he (he is referring to you J or not taken a large part
in your domestic difficulties with your former wife V'' The
answer was: "'I considered him equally guilty with the rest,
but as to Mr. Russell I :final1y called him on long distance
telephone and told him that the pony was ready and to please
tell me where to ship it and he was very sarcastic in his replies.'' Now disregarding· the pony part of it, do you deny
that you were guilty of having anything to do with the separation?
A. Absolutely,, and Mr. Lindsey knows that I-this is the
first time I have ever appeared in Court in connection with
any difficulties between him and Mrs. Kern as to the custody
of the child, and you constitute the only lawyer that ever
appeared for Mrs. Kern that I have ever talked to. I did
not appear as a witness and I did not appear as even·a
spectator in any of the hearings.
Q. Do you know anything about any Mr. Joe Shuler who
:figured in the lives of Mrs. Kern and Mr. Lindsey about the
time they were married f
A. I don't know a Joe Shuler or if I have ever known him
I have no recollection of such. I£ you could tell me some
'information, maybe I could identify him. I ·can't identify
Mr. Joe Shuler.
pag·e 615 ~

CROSS EXAMINATION.

By Mr. Parker:
Q. Mr. Russell, who employed the attorneys who are handling- this case for Mrs. Lindsey-I mean :Mrs. Kern t Didn't
youY
.
A. Mrs. Kern asked me to get her a lawyer and ,Judge tT ohn
J. Parker's son-in-law works with me and so I c.alled .Tudg·e
Parker and asked for a recommendation and pursuant to that
recommendation I connected with Mr. May.
Q. You communicated with Mr. John :May, not Mr. Cutler
May, didn't you Y
A. Well, now, that I couldn't answer. I communicated
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with a lvfr. :May that ·Judge Parker recommen<led, I don't
know which one.
Q. Now you communicated- immediately after you saw this
notice, _didn't you, in the sheriff's office f
A. I am not certain whether I did or not.
Q. vVould you object to your letter being introduced here:
that is, your letter to the attorneys in Richmond f
A. Well, I haven't seen tho letter.
Q. You have a copy of it.
A. I haven't a copy of it here. I don't know whether it is
a confidential communication or not. I wouldn't want toBy the Court:
Q. If you are not of counsel how would it be confidential 1
A. ·what I would have said would have been
page 616 ~ what Mrs. Kern told me to communicate to her
lawyer.
Q. If you were not her lawyer, bow would there be any confidence between lawyer and client? I understood you to say
you were not her lawyer f
A. I am not.
The Court: Then: if it was communicated to you., it was
not communicated to you as counsel.
Mr. May: It is certainly a privileged communication as
far as I am concerned, any communication between Mrs. Kern
and me or Mrs. Kern's agent, if that is what he was; a personal agent or frien~ly agent.
The Court: A while ago he said he bad no connection at
all, wasn't an agent at all.
Mr. May: I don't know whether he is an agent or not. I
don't know what be is. I am not prepared to pass on the
question of the relationship there. I do know that if my
sister wants anything done she mig·ht ask me to do it for her
and.I don't consider she has employed a lawyer.
The Court: If the status. to bring about the confidential
relation between attorney and client exists, then
page 617 ~ you must be her lawyer, otherwise the confidence
does not exist. It might be a confidence, but not
the one the law recop;nizes, but first, is there any objection to
the introduction of the letter?
Mr. May: I don't know just what the letter is. I will
have to look back and see.
·
The Court: I understood the primary purpose was to find
out what time he communicated with you.
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The vVitness: He wants to know more than the elate. Certainly there is no objection to the date. I would ask Mr. l\Iay
to look at the letter and give it.Mr. May: Let me look it·over. "\Ve probably will have no
objection.
The Witness : You are the lawyer.
Mr. May: ·when I speak of lawyer I don't mean myself
especially, but as representing Mrs. Kern.
The ,vitness: Mr. May, what I understand is what he
wants is the date.
Mr. May: Just the _date!
· Mr. Parker: Of course, if the letter can be
page 618 ~ admitted I would like for it to come in, but I did
want the date primarily.
The Witness: I don't mind the date. I think some of the
matters are hearsay and just what I have heard and sugg·esting what might be investigated.
Mr. Parker: I couldn't tell you. I imagine that is the
same letter that has gone into this answer, anyway.
Mr. May: As Mr. Russell relates the facts to me I have
put them in the answer. Ho,vever., in the first part of the
letter he states a number of things which really are of a
personal nature which have nothing to do with the facts in the
case. In one place he is asking for an opinion; in one place
he is asking an opinion as to the jurisdiction of the Court.
If Your Honor please, I am going to object to it coming in
on the ground that it is a privileged occasion and a privileged
communication and it is going to strip my file also and I would
probably have to pull my whole file aloose and turn it over
to the Court. I would like to let the Court know
page . 619 ~ I don't have anything to conceal in the letter and
if the Court wants to read itThe Court: I don't want to see it unless it is evidence. I
don't want it in evidence unless it is proper. Just get it
straight.
Mr. l\fay: I don't think it is any evidence to it.
The Court: You are objecting to its introduction. That if.;
all I can pass on. I can't pass on whether what is in it-I am .
not interested in what is in it; I am interested in whether it
is evidence and if it is evidence I am interested in what its
contents are. I can't undertake to pass on it if counsel wants
to keep me from seeing it. I am solely interested in the legal
question if you object to it being admitted.
Mr. May: I certainly do object to it being admitted be-
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<eause there are other letters .here ·and I am not going to admit one and have to ohje-ct to it the next time.
The Court: You object to it on the ground it is a privileged
oonununication, but you take. the position this
page 620} gentleman has never been counsel in the case?
Mr.. J\foy: Never has been counsel in the case.
The Com·t: Not counsel for Mrs. Kern in this matter in
.any way?
Mr. May: He has no record to show it and he is not counsel of record. I don't mind saying that by virtue of the fact
he is the brother-in-law of Mrs. Kern it is only natural she
should consult him and ask him about it and at her request
lfr. Russell has asked us to handle the case for her.
Mr. Parker: I still would like to have the letter introduced.
·The gentleman says he has no interest in it and has attempted
to fix a date when the lady was not in Spartanburg. 1\faybe
that letter of that date would help us all. I don't doubt the
gentleman's word, but I know if he is like I am we forget
dates and times and occurrences that we have often written
down. I am surprised very' often when I see a letter I wrote
years ago, the things I said.
The ,vituess: Pardon me. I don't want anypage 621} one to think-and if I have made such a statement it is ce1·tainlv an error-that I ,am disinterested in this matter. I am not interested as counsel, but
I am not disinterested..
·
The Court: I understood you to say you were not interested as counsel.
]\fr.. May: May I ask you are you going to receive any
fee from Mrs. Kern or anyone for any attention you have
devoted to this case 1
The ·witness: No, sir, but I assume I have undertaken
the primary obligation of seeing that your fee is paid..
The Court: What have you to say about it, Mr.. Boyd? ·
Mr. Boyd: I think it is admissible as against the objection of Mr.. :May because I don't think it is a J?rivileged communication. I think the question of its materiality would be
subject to scrutiny whether it was admissible on that ground.
I have no idea what the letter is or what is in it.
The Court: Do you object, ]\fr. May, to counpage 622 } sel for the guardian ad litern, seeing the letter f
Mr. May: Not at all.
The Court: So that he may take a position wit11 the Coul"t
on its materiality?
Mr. May: Not at all. I have no objection to even Mr.
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Parker seeing it, but I certainly object to it going into the
evidence. I never heard of a lawyer I1aving to strip a file of
all of his confidential communications or anv communications.
he had with his own client or thro.ugh some intermediate:
source to put. in the records. I have known clients to call
for records out of the file which has been injected into the:
case and referred to by the other counsel..
The Witness: Couldn't we go and come back to that t
Mr. Parker·: Yes.
By Mr. Parker:
Q. You say yon saw this petition in the Sheriff's office f.
A. That is right.
Q. I hand you here a paper that purports to be such a petition and a letter from the sheriff attached to it signed with
the sheriff's ·name S. M. Henry, Spartanburgpage 623 ~ County, and also a check of mine attached to it
for $2.00 for the service of that paper., and ask
you- if you saw any or all of those papers in the incident you
spoke of¥
A. I won't be certain this is not the petition I saw, but
I don't think it is. As I recall, the petition which I saw was
numbered.
Q. Would you read the Sheriff's letter to me 1
A. I have read the Sheriff's letter as you have shown it
to me. I know the signature of S. M:. Henry and that is not
the signature of S. M. Henry. I have- never seen this letter
prior to this time and don't know anything· about who wrote
the letter or about the matter. My only contact with the
Sheriff's office was with S. M. Henry personally.
The Court: Who is that letter addressed to Y
Mr. Parker: Parker and Fairbank. Your Honor can see
what it is ..
The Court: I was just looking at the date; June 13th.
Mr. Parker: That is the date he returned it to me. I have
got the letter I wrote the Sheriff, but I don't believe it is admissible unless they want to admit it. I wrote him on :M:ay
29th, sending him that, and he did not return it
page 624 ~ to me until June 13th. In the meantime, I think
the Court should know that I wrote and asked to
have it sei,t back because .Mr. Virgil Randolph had communicated with me and with the Court, saying· he had been employed and asking me to give him a copy of that petition and
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we had served the papers, I believe, on l\Ir. Ben L. Lovenstein at that time or had done something by the 13th.

Q. Are you positively stating that these are not the papers
that were shown you by the Sheriff?
A. I will not positively state. I can only give you my best
recollection and it is my recollection that the petition I saw
followed the form we use-one, two, three-for the allegations, but I may be in error about that.
Q. If I show you the petition that was filed in here in these
proceedings and that is a duplicate of this., would you still
say you do not believe either one of those are the papers
that you saw in the Sheriff's office?
A. Irrespective of what you say, I can only testify as to
my recollection. I may be in error, but it is my recollection
that way and that is the best I can give you.
Q. Mrs. Dargan died very suddenly, didn't she1
A. !She did.
page 625 ~ Q. She wasn't sick very long 1
A. Mrs. Dargan was sick about three days, as
I recall; I mean seriously ill or where people thought so.
Q. I believe she died on the J 8th of May f
A. I can't answer that question. I am certain Mr. Dargm1
can tell you.
Q. If she died on the 18th of May and this petition was
signed on the 17th, would you suppose 1\fr. Lindsey knew that
quickly of her death and how do you think.A. I don't base it really on the fact of Mrs. Dargan 's death.
I talked about her father's illness and her father had been
very ill for quite sometime and it was for the reason of the
father's illness that Mrs. Kern came to Spartanburg. Mrs.
!Kern didn't come there because of her sister's illness and no
member of the family thought Mrs. Dargan was even seriouslv ill.
Did you know that this petition was sent to Florida to
attempt to get it served there 1
A. No, sir, I did not. If it was, I can imagine no reason
why it was not served because Mrs. Kern's name is in the
telephone book and the residence shown and I can't see why
you wouldn't have been able to serve it.
Q. "\Vould you after looking at this letter.A. There would be no reason for me to arg·ue whether you
were diligent because I can't pass an opinion whether you
were.

Q:
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Q. Doel:) that letter indicate I had sent this pepage 626 } tition prior to sending it to ~outb Carolina-that
I had sent it to Florida for service f
A. If this letter is an authentic letter, I would assume so.
It is dated May 22, 1940, which I assume from what you said
it was some six days after the deu..th of l\Irs. Dargan. Is that
correct?
Q. I don't know.
A. I don't know, either.
Q. I don't know when she died.
A. You were telling me and I was justQ. Someone has said she died on May 18th.
A. I know nothing of those letters or what you did.

Mr. May: ·what is this letter? I don't see from the letterhead or signatnre-can 't tell where it came from.
Mr. Parker: If you look up there, it comes from Florida
and he is the Director of Public Safety of the City of Miami
and I sent it to the Sheriff to execute it.
Mr. May: If Your Honor please, I don't think every letter
Mr. Parker gets and every communication he writes around
the country is admissible evidence here.
The Court: He has not offered it in evidence
page 627 ~ yet.
Mr. May: He has g·one to the extent of asking
questions about it. I think the question is improper itself.
The Court: Objection sustained to the question itself.
By Mr. Parker:
Q. Do you happen to know who is the Constable of the City
of Coral Gables in Florida?
A. I know very little about Coral Gables; I have only been
there twice. One time I went for about three davs and another time I went to a football game and I can tell you who is
the halfback of the Georgia football team. That is about the
extent of cmy knowledge.
Q. It has been testified that this petition-in this proceeding it has been testified tllis petition was sent to Florida first
and was returned from ·Florida with the notation that Mrs.
Kern was in South Carolina in Spartanburg·. Would -vou still
contend that if it had been sent to Florida :first that Mr. Lindsey was a very a.wful person for sending it on when he received the information that she was not in Florida but was in
Spartanburg, South Carolina?
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·A. I understood that l\fr. Lindsey had employed a detective
to check up on these things and I assume if this
page 628 } detective had gotten other information for him
why he would have gotten this information.
Q. You saw the detective's letter, didu 't you?
.A. I don't know whether I saw the detective's letter or not.
Q.. You have a copy of this petition in your office, don't
you?
A. I don't think I do.
Q. Didn't Mr. Virgil Randolph send you a copy of my peti..
tion as well as a copy of the letter from the detective?
A. I couldn't tell you. I don't have my file before me.
Q. Anyhow, what you have said is based upon the assumption that you believe l\fr. Lindsey to have gotten this information through some detective and that he was deliberately because he did have that information trying to hurt these people
by sending the papers to South Carolina during an illness?
A. I did think that.
Q. Well, if that is not true you would not have that opinion,
, ,1

ould YOU f
A. Well, I would withdraw that opinion so far as Mr. Lind-

sey is concerned in that regard.
Q. The letter is in the evidence of the detective and it Aays
11othing about any illness of any sortThe Court: Mr. Boyd, I see you have :finished reading
that other letter. What is your position about.
page 629} it?
.
Mr. Boyd : Reading· the letter I come to the
conclusion the letter indicates Mr. Russell is acting· in the capacity of attorney and the contents of it are privileged. In
other words, I say that because he asks certain legal questions
and he indicates in the letter- also that his communicationstllat Mr. 1\fav's communications are to come to him and not
to :my client' and that Mr. MayThe Court: Mr. May has taken the position before the
Oourt and this .o:entleman has taken the position before the
Court and the ref ore M:r. May bas taken it and l\frs. Kern has
taken it that he was not acting· as counsel. I don't mean that
offensively. but that is their· position before the Court. If
the letter shows he is counsel and Mr. May makes the objection tbnt it is privileg·ed, but sayR he is not counsel. ]\fr. Boyd: That is mv conclusion from reading· t]1e letter.
I think you have to read the letter to reply to the objection.
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:Mr. May: I would like for the Court to reacl.
the letter, but suppose, which we do not admit at
all but expressly deny, that Mr. Russell is associate counsel in tbis caseThe Court: Then I think it is decidedly probable the letter is a privileged communication, but my reaction to the objection of privileged communication is that when a communi'cation just comes from outside friends, so to speak, or relatives to an· attorney that it is not privileged, that it is not a
communication between attorney and client, but a communication from some party on the outside.
Mr. May: If it is not a privileged communication, it is
inadmissible for the reason any outsider's letter would not.
be proper.
The Court: It might be if it is something that he might
be questioned and impeached on testimony he has already
given. It mig·ht not bind her, but might impeach him.
Mr. Boyd: I think that letter, even if it were privileged,.
inost of the contents have been testified to by Mr.
page 631 ~ Russell and the subject-matter set out ther·e has
been testified to, but I don't think that would take
away the privilege.
Mr. May: I think it is perfectly natural anybody who is a
lawyer would certainly ask questions such as are in there.
The Court: Gentlemen, I am inclined to think the letter
shows the relationship of attorney and client between l\frs.
Kern and the brother-in-law and therefore should be excluded.
-It is hardly anything in there that has not been put in evidence. I think Mr. Parker is entitled to have the gentleman
refresh his mind from his own letter and state the date that
he communicated back that letter. That is a factual proposition that this gentleman has undertaken to the best of his
information he- has to state when he had contact with the
Sheriff.
Mr. Parker: .Tudg·e, let me say this. As Mr. :May stated
when he asked this !2,'Cntleman if he were the attorney of Mrs.
Kern, that ~rou had at one time during- some of the evidence
here ruled that vou would admit the evidence for
page 632 ~ the time being- a·nd if I we1·P. able to show tlrn t he
was the attorney of Mrs. Kern that the evidence
wnn ld bP, allowed to Rtav in.
The Court: Mr. Parker, it came up. not on the nueRti011
of pdvilea:ed communication. hut came 11p. ns I rP-~o Hect. as
to whether something; this gentleman had said would be hindpage 630

~
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ing on her. No objection was made to it on the ground of
privileged communication. This is the first time any objection
is made on that.
Mr. Parker: He has denied he is attorney. Now the letter should be admitted for the purpose of showing that he is
attorney for her or the Court seems to think he is attorney
for her after reading that letter. I haven't read itThe Court: I am going to exclude it and advise myself
further on it and I may change my ruling on it.
Mr. Parker: Let me say one additional thing. As Your
Honor bas said and Mr. Boyd has said, they have already
testified to most everything that is in there. That does away
with the privilege.
pag·e 633 ~ The Court: It does away with the privilege as
to those things to the extent testified, but there
.are certain other things in there that may be treated as privileged and I can't undertake to delete those parts that have
been testified to.
l\Ir. Parker: I very recently went into that question of
privileged communications and the letter as a whole is either
privileged or not privileged. It loses its privileges as soon
as it stops being a private matter or a private letter. Now it
has been made public in these proceedings, it has been shown
to other people in these pro~eedings and parts of it, I understand, are actually copied into the various answers in these
proceedings.
The Court: I am going to exclude it at the present. I may
change my ruling· on it later. If I do, then Mr. May will just
be without the opportunity of having the wit~ess testify further on it. I am being met here at 8 :30 at night on a close
question; it comes UP on the position Mr. Russell
page 634 ~ and Mr. l\fay have taken as to whether he ever was
acting in the capacity as a lawyer or not of Mrs.
Kern. That is mv ruling for the time-being until I advise
mvself better on it.
1\fr. 1\fay: Mav I put a statement in there?
Mr. Parker: First, I would like to ask that the Court ask
that tl1e letter remain here in the proceedings or let l\Ir. l\fay
have it.
The Court: I will tell Mr. Mav to keen it.
Mr. Parker: Subject to the Court's ruling or allowing it
to <>ome in later.
Tbe Court: If I clmnge my ruling· on it.
J\Ir. l\fay: Your Honor's rulinq: has placed ns in tl1is position in l10lding that Mr. Russell is counsel, which we deny0

402

Supreme Court of .Appeals of Virgiuia

Donald Russell.
The Court: I haven't ruled that. I .said the letter indicates that to me; brings me rather, to that conclusion. I will
hav-e to go back over all the testimony in this thing and read
ev-erything heretofore taken on that question to determine
whether he is or is not and then I am confronted, if the facts
to my mind show be is, that both of you have taken the position be is not and that puts you in a hard popage 635 ~ sition because it is hard for the Court on that letter to determine that fact.
Mr. May: It also puts us in this position, that counsel is
testifying. Now we think any Court should understand the
fact that when a lawyer is in the family be will naturally be
consulted, not so much as an attorney, but for a certain
amount of advice that he can give because of his connections
and I think quite frequently a question like this a rises.
The Court: You mean by consulting them. I think quite
of ten that is true, but whether they get a fee or not is not
the controlling thing as to whether they are acting· as attorney
and client.
]\fr. Boyd: A man may be an attorney and then quit that
position and I think Mr. Russell might have done that.
The Witness: May I make a statement?
The Court: Yes.
The Witness: I have always been told that when you have
a personal interest in the matter and have a very
page 636 ~ dear member of your family that you should not
appear as counsel because your judgment is bad
and for that reason, not because I was lacking in interest for
attempting· to use such legal knowledge as I might have in
behalf of Mrs. Kern and her interests. I did not feel that I
was real counsel and I employed Mr. May for that purpose.
Now I did not intend to take any part in the proceeding·s
other than to call to his attention matters which would occur
to me as being important.
The Court: I have excluded the letter for the time-being,
but want you to keep it, Mr. May.
The Witness: Now I can answer some of the questions better.
By Mr. Parker:
Q. After reading that letter and looking at the date on it
will you tell the Court when you did communicate with Mr.
J\fay about the employment of him to represent Mrs. Kern in
this case?
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A. May 31, 1940, and you were correct in that I communiicated with Mr. J oln1 G. May, Jr., rather than Mr. Cutler May
initially.
page 637} Q. And I understand that you turned the case
-0ver to .Mr. John :May to handle here and do I
understand you further to state that you wrote this letter
the same day that you saw my petition in the Sheriff"s office!
A. Yes, sir, it was the same day that I saw your petition
:and that the Sheriff talked to me that I wrote this letter to
Mr. May.
Q. If I told you that I did not mail my letter to the Sheriff
or did not write my letter to the Sheriff until May 29th, would
you say he was very quick in getting in touch with you and
you writing to obtain counsel. if it is right that you wrote him
on May 31st!
A. Well, I assume he acted as expeditiously as he could in
his office. Apparently be must have received it, if you mailed
your letter on the 29th, on perhaps the late evening of the
·30th, but refreshing my recollection from this letter he did
not talk to me until the 31st, which was the day I wrote to
Mr. May.
Q. Previous to that time had he been to your house to attempt to serve these papers?
A. Not to my knowledge.
Q. Previous to talking to you and telling you that he had
this paper and allowing- you to see it had he been to your
l10use to attempt to serve these papers?
·
A. Of course, I don't know what he did) Mr.
page 638 } Parker.
Q. Do you know whether or not he had been to
your house to attempt to serve these papers prior to the time
that he talked to you?
A. I have no way of knowing that and he did not tell me
in the conversation whether he had been or had not been to
mvbome.
·Q. But you say he told you or asked you if Mrs. Kern was
nt your home?
A. As I recall it, the first question-it was a telephone conversation and he first inquired if I knew a Mrs. Kern. I an-.
Rwered yes, tlmt she ,vas my sister-in-law. He then wanted
to know if she was at mv home at the time. I told him she
W1l~ 110t. that she had returned to <1oral Ga blei;:.
Q. Did that indicate to you whether or not he had been to
your home to ascertain whether she was there or not?
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.A. It indicated nothing to me whether he had or had not.
I would assume if he had been there he had not obtained any
information.
.
Q. Now all communications in reference to this case have:
been between you and Mr. May and then from you to Mrs~
Kern; isn't that correct¥
A. I think that is correct. There ma.y have been some exception to that, but generally that was the procedure followed~
Q. And all information coming from Mrs. Kern
page 639 } to Mr. May passes through your office and your
· hands before it gets to :Mr. May, doesn't it?
A. That is my recollection, yes.
Q. Mr. Lindsey sent her several letters since this petition
has been filed. They, in turn, were returned to you by Mrs.
Kern, weren't they?
A. As I recall, the understanding was that Mr. Lindsey was
to write a letter. Instead of writing a letter, he wrote several letters and Mrs. Kern sent the letters to me and requested
me to communicate with Mr. May to ask that Mr. Lindsey
not write her any more letters, and I think I did.
Q. Were those letters ever opened?
A. I think the letters were opened.
Q. All of them?
A. I am not certain about whether all of them were opened
and I am not certain that I read the letters.
Q. Is your office located in the Cleveland Law Building,
Spartanburg 1
A. It is.
Q. Did you ever refuse a letter addressed to Carroll Scott
Lindsey at that address ?
A. I don't lmow whether I did or clidn 't.
Q. I will show you this letter and ask if you refused that
letter and sent it back. That letter is addressed
page 640 ~ to Master. Carroll Scott Lindsey and the postmark on it is August 28, 1940, Cleveland Law
Building·, Spartanburg·, South Carolina.
A. I have no recollection of refusing it, but I don't deny
that it was refused on the basis of the ·record, though I have
no recollection of it.
Q. That also shows tlle letter was sent care of Donald
Russell?
A. That is correct, sir.
Q. Do you remember it coming to you f

A. No, sir.

Cecelia McKenna Lindsey v. Henry Dorsey Lindsey.

405

Donald Russell.

Q. It is quite possible that it did come to you and wa·s returned by you to Mr. Lindsey1
A. It is possible, but I have no recollection of it.
Q. In your conversation that you have repeatedThe Court: Is that letter in evidence l
I\fr. Parker: Yes, sir. It was filed by Mr. Lindsey.
The Court: You are speaking of what exhibit 1
Mr. Parker: H. D. L. No. 14.

Q. You have gone to great length in repeating the conversation had with :Mr. Lindsey in your of.dee. Do you remember Mr. Lindsey asking you if Mrs. Utsey ever lived with you?
A. Yes.
Q. Do you remember what your statement to him was i
A. Yes.
page 641 ~ Q. ·wm you repeat thaU
.A. I told him Mrs. Utsey had never lived with
me.
Q. Didn't you go =further and also state that: "No, damn
it. She couldn't live with you, could she?''
A. No, sir, that is absolutely untrue.
Q. Didn't you say: "No, damn itA. We did not discuss Mrs. Utsey further than Mr. Lindsey told me that-he never asked me the question particularly
about Mrs. Utsey. Here is the way it came up. Mr. Lindsey said to me that he admired me because :Mrs. Utsey had
never lived with me and I told him I didn't care to discuss
with him Mrs. Utsey and that ended the discussion between
l\fr. Lindsey and myself with reference to Mrs. Utsey.
Q. Do you remember Mr. Lindsey asking you why it was
that Mrs. Utsey was not living with either you or Mr. Dargan or l\f rs. Kern t
·
A. No, sir. I am positive he asked no such question. The
conversation between Mr. Lindsey and myself dealing with
Mrs. Utsey was early terminated, just as I detailed it a moment ago.
·
Q. And you said-well, I repeated that quotation to you a
while ago. I will ask you this. Diel you state to him: "No,
damn it. You couldn't g·et along with her, could you f"
A. No, sir. There has never been any sug·gestion a.t any
time during my married life that Mrs. Utsey
page 642 ~ would live with me any more than it. ha$ ever been
discussed tl1at my own mother should live with
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and Lindsey.
Q. You do help contribute towards her support there in
Columbia, don't you 1
A. I don't simply help; I do support Mrs. Utsey.
Q. And she is living in a very ime hotel and has a large
automobile at her disposal 'l
A. That is right, sir.
Q. And living very comfortably at the present time 1
A. That is right, sir.
Q. Now she has not lived at that hotel all the time she has
been in Columbia, has she?
A. No, sir.
Q. She has lived at other smaller apartments, hasn't she "l
A. She has.
Q. And some of those hotels are very much in commercial
neig·hhorhoods, aren't they1
A. What do you mean by commercial neighborhoods 1
Q. Well, I would define commercial neighborhoods as
largely business houses around the hotelEf or in that section f
A. This hotel she stays in now is located in the heart of
the business section of the city. Practically all of the hotels
in Columbia that I know of are located in a compage 643 ~ mercial area.
Q. Now the child was living with her while she
was in these other hotels that you spoke of, wasn't he f
A. I am not certain that Carroll was with her when she was
living in any of the hotels. I am not positive about that, however, but I have no recollection of it.
Q. Now these hotels you spoke of are any of them hotels
in the class of a dollar-a-night hotels?
A. No, sir. Tlie hotels as I recall them-Mrs. Utsey stayed
one time at the Columbia hotel, which at that time was the
nicest hotel and regarded bv some now as the nicest hotel
tl1ere; she staved at the Davis Hotel. which is a f amilv hotel.
mid then she ·stayed at the Imperial Hotel, which is ·located
on Main Street just about two blocks up bevond or three
hlocks beyond where the Wade-Hampton now is. Those are
the only hotels that I recall Mrs. Utsey stopping at.
Bv the Court :
·Q. Did the child stay with her at any of those hotels?
A. If she lived-I have no recollection of her living-the
child living with her at any of those hotels.
Q. "Where was the child at that time?
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A. I assume the child was with l\Irs. Dargan. The place&
that I recall the child was the downstairs apartment with the
large yard on-if I recall-Bull Street and the last one that I
recall., which was Bull and some Street. I don't
J)ag·e 644 } live in Columbia and don't know too well the
streets there.

By Mr. Parker:
Q. You don't know positively that the child did not live
theref
..A... No., sir~ I told you I didn't.
Q. And you are assuming the child was in Spartanburg,
you say?
.A. I am assuming ru1d, as I told you, I have no positive
recollection about the matter. I am just giving you my best
·
i-ecollection at the moment.
Q. Now in speaking of this ponyA. Let me say this about the hotel question. I ha-\re gladly
:assumed and undertaken the support of Mrs. Utsey and ·will
·contribute as readily to her support and as bountifully as I
would for my own mother, but of course, you must remember
at times my :financial condition has not been the same as it was
at other times and I think Mrs. Utsey has recognized that,
though I have never at any time nor has my wife, ever restricted her in any way witl1 reference to what she can obtain.
Q. You mean to say you have been contributing for years
to her support?
A. I would say three or four years at least.
Q. From the present time?
A. That is rig·ht, and at the same time Mr. Utpage 645 } sey was very ill and we maintained him off and
on in a sanatorium for the last, I wo.uld say, two
years of his life and the sanatorium was $50.00 a week plus
tlie phvsician 's attention and the medicines.
0. But that, as I say, has been in the last three or four
years?
· A. That is ri~ht.
O. At the most it was 1939 or late '38 that you started your
contribution 1
A. No, I don't think we have carried all of the burden, but
we have contributed to l\frs. Utsey I think for a lon~:er period
than that.
Q. Mr. Russell, do you know when tl1e schools are out in
Spartanburg, South Carolina, in the summer months,
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.A. I can only-I haven't a child in school, but just from
my own school days I know it was generally the first part of
June, and then July and August and went back to school about
the latter part of September.
Q. The first part of June i~ when it ends; is that correct t
A. It seems the latter part of May or sometimes the first
part of June. Now that is the way it was a considerable.
period of time ago and I don't know of any change-.
Q. If Mrs. Russell has testified that the child did not return or did not go to Miami until after the death of her sister Mrs. Dargan and that the child then remained
page 646 ~ even after the death of the sister until the end of
the school tcrm,"would you still say, as you ·have.
previously stated, that the child returned or went to Miami
in January, 1940?
A. No, sir. I think if :Mrs. Russell testified that way, I am
certain her recollection is considerably better than my own.
I live in another household and didn't see Carroll anything
like as frequently as she did. I think her recollection would
be infinitely better than mine if she said he was there.
~Q. If school ended the 1st of June or 2nd of June and Carroll didn't return to Miami or didn't go to Miami until after
the school ended he would still have been in Spartanburg when
you wrote Mr. May on May 31, 1940, wouldn't het
A. Yes, sir; that is a mathematical calculation, a mere matter of deduction.
·
Q. Now are you then positive that Mrs. Kern was not there
at the same time after I have related to you that the boy, as
told by your wife, did not leave until the school term ended
the 1st of June 1
A. I don't understand your question. That she was there
when?
O. The same time the boy was there around the 1st of June,
1940?
A. No, sir, I am nositive she was not there because that
letter of Mav 31st whic11 I wrote and which was
page 647 ~ written whmi it wa~ all fresh in mv mind I Raid
in there that Mrs. Kern was not in Spartanburg,
but lrncl returned to Coral Gables.
Q. Did she come back any time Roon ag-ain ?
A. She did and I don't know when l1er fat.lier diPcl.
Q. But ~he came ba~k to g-et the child and take liim on to
Coral Gables. clidn 't sl1e 1
A. I don't know. I don't have a recollection of that.

J
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By the Court:
Q. Do you have a recollection whether the child on the trip
to Coral Gables traveled with its mother or not from South
Carolina or g·o alone?
.A. No. I have a hazy recollection, and this may be in error,
that on one occasion Carroll was in Spartanburg and Captain
Kern was flying· into Atlanta and would have been there when
the plane left Spartanburg and would arrtw there, that Carroll went down on the plane alone from Spartanburg to Atlanta and was met there by Captain Kern. I am not certain about that, but that is some recollection I have.
By Mr. Parker:
Q. If Mrs. Kern says she took the child back after the death
of her sister at the end of the school term, that would be correct, wouldn't it or would you believe it t
A. Well, I would believe her. I have no recolpag-e 648 ~ lection of H. If Mrs. Kern would testify that she
did do that, I would believe it.
Q. Mr. R.ussell, speaking· of this pony incident. did you
ever at any time write Mr. Lindsey where to send that pony?
A. I assumed he was sending it to Spartanburg and I didntt
assume he wanted shiP11ing· instructions.
Q. How did he know the child was-in Spartanburg or where
the c11ild was¥ Had you ever tokl him wlrnre · the child was 1
A. It was no concc'alment of tho ,vbereabouts of the child
and I never received anv inquiry from him· as to where the
child was. I thoug·ht he knew.
Q. You knO"w or you stated when he called you over the
telephone he did ask you where to send the ponyY
A. That is ricrht.
.
Q. Diel you 2-·ive him an address then?
A. No. sir, I told him then not to send tl1e nony.
Q. And you bad not previous to that given him any address
to wMch to send t110 pony?
A. I don't think ho ]md asked for anv address. He asked
clicl we want the pony and sl10uld he send it, and we said
yes.
0. Dlcln 'the write you a number of letters about that ponv
::ind in ench one request you to let him know where .to send
thP nnnvY
.A.. I don't so w~call.
0. Do you have your letters in any file in your,
pa ~;e 649 } office ?
A. I would assume tllat I have all the corre-
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spondence tnat may have been passed between me and Mr.
Lindsey.
Q. If you have the letters from J\fr. Lindsey would you be
kind enoug·hA. Very glad to furnish them.
Q. -to return all those letters to your associate or Mr.
May here in Richmond?
A. I ,vill be glai,:to if I have any such letters.
Q. I am speaking now of the lettersA. With reference to the pony. I understand.·
Mr. May: They would be self-serving declarations.
The "\Vitness: I will send them to you and you can pass on
them.
The Court : I am not ruling on them before we get them.
:Mr. :May: If
waive all our ob;jections and put in all
our files, we would have a tremendous record to pay for.
The Court: They have not been offered here, so I am not
going to rule on them while they are in Spartanburg, South
-Carolina.

,,re

By :Mr. Parker:
Q. Did you ever spend any time in the home of Mr. Lindsey
in the City of-Richmond or any other place?
page 650 ~ A. I recall only one time and that was a very
short period of time.
Q. When was thaU
A. It was sometime about 1927 or '28, I would say; sometime during· 1927 or '28.
Q. Was that after his marria~:e to l\f rs. Kern?
A. Yes, sir. I was never in Mr. Lindsey's home prior to
his marriag·e.
·
Q. Did you stay there any length of time 1
A. No, sir.
Q. How long would you sav you stayed there then?
A. I would say not more than two or three ilavs. .
Q. Did you see anythina· out of the way at that time in the
wav of Mr. Lindsey's behavior1
A. As I stated in answer to Mr. Ma.y, I have no 1·P.r,ollection
of seeing- J\fr. Lindsrw more than two 01· three sbo1·t times
during: that stav and I have no recollection of anything- occurrin!! that made anv impression on me at all .
.. 0. This occasion wl1en vou were tl1ere wflsn't that the occasion that Mrs. Kern lrncl left M:r. Lindsey's l1ome and gone

_.....
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to South Carolina and you and :M.rs. Russell brought her
back!
A. No, sir, it was not.
Q. Did you bring her bacU
A. No.
Q. Did you come back with he1· f
page ·651 } .A. No, .sir.
Q. Did you come back a day or two after she
did-I mean after she got to Richmond t
.A. No, sir. I feel reasonably certain my memo1 y doesn't
fail me in this regard that I had no part of any kind in any
of the marital difficulties between the then Mrs. Lindsey and
Mr.. Lindsey.
Q. Now I am not speaking of the time when Mrs. Kern
finally left ]\fr. Lindsey in 1930; I am speaking· of the time
that Mrs. Kern left Mr. Lindsey several days after they had
been married and had come to Richmond in 1938.
A. Well, now, I don't think it was any mission like that
because if it had been I think it would have been more of a
sad mission and as I recall it now I was still a school boy and
I had a model T Ford and I think my wife and her sister
Mildred were with me and the only thing that I remember
about the trip was the fact that on these hills in Richmond
the clutch wore out-one of these foot clutches-and we had
to go up so many hills I wore the clutch out. That is about
the only thing I remember about tlrnt trip that stands out. I'
don't think rcame up for any such mission as that.
1

RE-DIRECT EXAMINATION.
J)a~;e 652 } By J\fr. l\fav:
Q. l\fr. Russell, you ],ave stated that of course
vou would nut your wife 'R recolleciion of something ahead of
~our~. but if vo~ had a written record such as this letter which
~'.'on iust had· in yom lumd a moment Mro dated 1\rav 31st, in
which vou say in referring to this petition which the Sheriff
was at.temoting to serve unon Mrs. Kern:._vo11 said: ''w11ich
the She1·iff w;:is askerl "-the letter from Fairbank & Rogers;
it should he Fairbank & Parker-''the Sheriff was asked to
~erve nnon Mrs. Kem, who had been a few days :urn at my
home. bnt is not now bere, '' wouM you not then put this record aJ,ead of your wife's recollection?
A. On the matter of whetl1er Mrs. Kern w;:1c:i in Sn::idanburg on May 31st I am positive sl1e was not after looking at

412

Supre.me Court of Appeals of Virginia

Donald Russell.

that letter, which letter was written on the 31st day of :M:ay,,
when the matter occurred when there could have been no
doubt in my mind and it was written to you and I would have
no reason to misrepresent any facts to you, if anyone had had
any desire so to do.
Mr. Parker: Now, if Your Honor please, I am asking that
the letter be. made a part of the record since Mr. May bas seen
fit to read from the letter and question the witness about the
· letter. He has certainly done away with any
page 653 f privilege he might have had previous to that time
and I am asking now·that the letter be put in evidence.
:Mr. May: Do you want me to reply to that f
The Court: That is the second time that letter has been
used the question the witness on the part you fully developed
and the other part excluded from Mr. Parker.
Mr. May: This letter was handed to Mr. Russell to refresh
his memory.
The Court : As to the date.
Mr. May : As I unde1·stood, not only the date, but anything

in it.

The Court: I expressly excluded all except the date, but I
said the date would help this gentleman about something he
had previously testified to as to wlmt time he thoug·ht his
·communication took place with the Sheriff down there and
that is whv it was handed over to him and that is what this
record will show I said and I· allowed him to testify at one
stage-you said something; a while ago and· the witness ref erred to the contents of the letter itself. Now you asked for
the letter back and asked llim au express question
page 654 ~ based on the contents of the letter.
1\fr. May: Now I also contend tliat the mere
fact I read from the letter I do not have to introduce the
whole letter.
Mr. Parker: I ask it he introduced.
l\fr. May: I can 'introduce a nm·t of a letter, but I rlon 't
ha.ve to introduce the letter at all but I can refer to the letter
and ask ouestions, and Mr. Parker has done that time anfl
time a2;ain in this ~3:se. There are certain letters here and
certain documents he lrns had which lrn bns not ask~d-haR
made the stntf?ment "I am not asking" it be introduced but just
refPnin9.' to it".
The Court: N obocly ha~ asked that they be introduced

. i
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either, l\fr. :May, when that was done. Mr. Parker is the one
to deterniine whether it 1s to be introduced or not. lf you
had moved for those letters to be iutroduced, it is probable
they would have been introduced if l\Ir. Parker had undertaken to read from them. Some of tbem have already been
introduced in evidence. ls there anything else
page 655 ~ you ,,,.ant to say?
Mr. May: Not now.
The Court: All right, Mr. Boyd.
:M:r. Boyd: I don't see that the letter makes any particular
difference one way 01: the other as to what happens in this
case, so I don't feel any great concern about my client, but I
think if he is using that particular pape-r he has waived aHy
right to object to anybody else using it. I don't think it make8
any difference about the case one way or the other as far as
I can figure.
The Court: Are you µ;oing back tonight, Mr. Russell?
The Witness : Yes, sii·.
Mr. Boyd: The only lawyer we haven't heard from is the
witness.
The Witness: I don't tllink the letter throws any light on
the case.
Mr. 1\fay: I mig·ht say this, that I really didn't have a11y
objection to this letter being introduced except I didn't think
Mr. Parker was entitled to it. I don't think he
pag·e 656 ~ has the right to make me strip my file of all my
correspondence in order to cater to some whim
of his, but I am not trying to keep anything· back and if the
Court sees where this letter is admissible I want the record to
show that I am not trying- to hide anything.
l\fr. Parker: He has objected to showing it.
The Court: I think the letter is admissible now, gentlemen.
Mr. Parker: I ask it be introduced.
Mr. May: Now, if Your Honor please, I want first to except to the ruling· of the Court and I also want it made plain
rig·ht here and now that if I have introduced this letter bv
s~me technical error on my part I have only done it so far a·s
the ouestion which I have just asked ]\fr. Russell and the rest
of this letter goes in at the request of Mr. Parker and all of
these facts go in as evidence which he has now introduced at
his own request and he is bound l)v this evidence and is subjePt to the rules of cross examination.
l\fr. Parker: I am not bound by anything i~ it.
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page 657

~

The Court: I understand l\Ir. Parker called
for the letter and is the one that introduced it in
evidence.

Note: Filed and marked Exhibit X-12.
Mr. May: ,vould you like to read it?
Mr. Parker: I am going· to read it. Don't tell me how to
conduct my case.
Mr. May: I think :M:r. Parker should see that I am supplied
with a copy of it for my files.
The Court : I will see that you get a copy.
By Mr. May:
Q. Do you know whether or not the detective before this
paper was served or attempted to he served on you that the
detective had been to Florida and had been told there that
Mrs. Kern was in South Carolina because of the illness of her

fufu~,

.

A. No. I understand, however, and I think Mr. Lindsey
verified this in the conversation we had, that the detective
had been to the house that :Mrs. Kern lived.
Q. In Florida?
A. Yes, sir.
Mr. Parker: .Judge, I most emphatically deny that. The
man has never been to Florida and ·there is no
page 658 ~ evidenceT·he Court: Let the witness answer the best
way he knows.
J\fr. May: I think it is highly jmproper for Mr. ParkerMr. Parker: I thougM you tried to tell this man there
had been some evidence the man went to Florida. There bas
been no such evidence.
By Mr. May:
Q. Do you know anything· about Mrs. Utsey that you would
term as immoral?
A. I do not.

RE-CROSS EXAMINATION.
1By Mr. Parker:
Q. Do you mean to tell the Court 1\fr. Lindsey told vou this
detective had. been to Florida f
·
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A. Someone representing him had been to Florida and had
:seen th~ home where l\Irs.. Kern lived.
Q. Someone representing him had been to Florida f
A. Yes, sir.
Q. Did he tell you who it was 1
. A. No, sir.
Q. Why didn't you state that in your testimony just nowt
A. The matter was not called to my attention,
page 659 } but I do recall it now.
Q. I did ask you about how he could have gotten this information a bout her a ttencling· the sickness of her
father., didn't n
A. I didn't say and he didn't say-I didn't say that l\Ir.
Lindsey had told me this was during the time her sister
died or that the father was sick and I don't know when it
was. It may have been a considerable time after the commencing of these proceedings. I clidn 't say it occurred at
that time.
Q. Oh, I se·e.
A. And I didn't say it was a detective..
Q. You left me under that impression because I knew the
detective had not gone to Florida.
A. Someone told me had been to Florida.
Q. But you don't know the time f. It mig:iit have been sometime after all of this 1
A. That is correct.

By J\fr. Boyd:
Q. J\fr. Russell, as I get your appearance here as a witness
and your testimony there are three things I want to get clear
that I think are not defi·nite and I will ask them in the form
of leading quesfions so you can answer them yes or no. You
are the brother-in-law of Mrs. Kern and you are
pag·e 660 } interested in her retaining; the c.ustody of the boy T
A. Yes, but not simply because I am her
brother-in-law, but because I am also tl1e uncle by marriage
of the child and am equally interested in the welfare of the
child.

Q. You are a brother-in-law of Mrs. Kern and uncle of the
boy; that is one and the same f
A. That is correct. I regard tl1e welfare as the same here.
Q. You have no personal knowledg·e of Mr. Lindsey's character or his behavior or anything else which would throw any
light on whether he is or is not a suitable person to ba\re the
,custody of this or any other cllild?
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A. I have no personal knowledge of any kind of Mr. Lindsey; I have not seen him but twice in the last twelve or fifteen
years.
Q. Yes, is a. correct answer to that question, isn't it t
A. Yes. I haven't seen him, never talked to him but one
time and that wa.s when he came to my office, at any length.
Q. And the third thing is that in your opinion from what
you have seen of this boy and his mother and Captain Kern
tha~ their honie is a suitable place for him to be?
A. I am positive of that.
·witness stood aside.
page 661 ~MRS.CECELIA McKENNA KERN
resuming the stand for further examination, testified as follows :
. CROSS EXAMINATION (continued).
By Mr. Parker:
Q. Now we had gotten, I believe, to the point, Mrs. Kern.
where you stated that you made two trips back to Ricl1mond
after you left around the first part of October, 1930. Did
you see Mr. Kirsh,, an Httorney in Richmond, while you were
here on either of those trips?
A. I think I did.
Q. ·was it the second trip that you saw Mr. Kirsh¥
A. Yes, I am sure that is what I stated a moment ag·o.
Q. Now on this second trip were you here then to get the
divorce or were you here to become reconciled¥
A. The first trip was to become reconciled as well as I remember. It is all in the divorce proceeding record: I can't
recall all of that distinctly.
·
Mr. ::May: May I make a correction f I want to get as
close to the testimony as possible so we won't lJe so far
apart. In my objection to the introduction of the letter I
believe I said l\fr. Parker would be bound-that
page 662 ~ the rest of the letter wonlcl be considered as introduced by him and he would be bound bv the
rules of cross examination. I want to correct that. 'Your
Honor knows I did not mean cross examination. I meant
that he is bound by this as bis own evidence. I just want to
get that in the record.
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:M:r. Parker: I want to say, too, the gentleman was still
on cross examination when I asked about the letter.

Q. Now you say the second time you came up you saw 1\fr.
Kirsh and that then you were trying to get your divorce and
were not seeking a reconciliation. Are you positive that is
true, that you were not seeking a reconciliation 1
A. Mr. Parker, I can't swear to it because it is very vague
in my mind. I have told you repeatedly that all of that part
of. it that I have tried to completely wipe out of my life.
Q. You are like your sister; you want to wipe it all out f
A. Except for having· Carroll, the two and a 11alf years I
lived with him I have tried-rather I had until all of this
came up-to completely wipe out every bit of that from my
life because it was. Q. You had not had Carroll two and a half
page 663 ~ years to yourself when these proceedings started,
had you, Mrs. Kern?
A. I am talking about except for Carroll's birth, Mr.
Parker.
Q. I don't quite understand, but it doesn't make any difference. Didn't vou testifv in the cross examination when
Mr. Eacho was questioning· you in the depositions in the divorce proceedings taken in South Carolina the following:
"'\Vhen I went to Richmond I went back to Mr. Lindsev for
the sake of the child'' Y
.,
A. That is true.
Q. '' And when I went back and tried to make things up and
when I left my hoine in Columbia, left my people, they told
me I had to choose between tbe two if I stayed. My mother
said she wouldn't write to me any more, that she would rather
I be happy and go back to him than stay there. So I went
back to him and I talked to him in Mr. Kirsh 's oflice and I
did everything I could to make up. It didn't seem to make
any difference to him. He said he had grown cold.'' Did
you make t!Jat answer to a question asked you by Mr. Eacho
in, the examination I have referred to 1
A. l\ir. Parker., if it is in the evidence in the first case, I
did.
:Mr. 1\Iay: I would like to state again the record speaks
for itself.
The ·witness : I can't deny it.
pag·e 664 ~ Mr. Parker: It is on page 81 of the record.
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Note: At this point the Court adjourned until 10 o'clock
tomorrow morning·, January 29, 1942.
page 665 ~

January 29, 1942.

The Court convened pursuant to adjoumment.

:MRS. CECELIA McKENNA KERN
resuming the witness stand for further examination, testified
as follows:
CROSS EXAMINATION (continued).
By Mr. Parker:
Q. Mrs. Kern, when was it that you spoke of your husband
being cruel to you and hitting you? Do you remember approximately; not the particular day, but approximately when
that happened, before your baby was born.
A. I would say approximately, Mr. Parker, about three
months-well, during the time I was carrying him.
Q. If it was three months before the baby was bornA. Even before then.
Q. Was it before you went to your home 1 You remember
when you went to Columbia in l\fay or J·uue, 1928, before the
baby was born. Was it before that or afte1· that?
A. As well as I remember, Mr. Parker., it was before and
after.
Q. Before and after? I mean this particular striking of
you? Did he strike you more .than once while you
page 666 ~ were pregnant?
A. Yes.
Q. Now look at all of these letters and see if tl1ey are in
your handwriting· and addressed to your husband f
A. Yes.
Q. And if they are not ranging from May 1. 1930, :Mav 3,
1930, May 10-I believe it is?
~
A. Yes.
Mr. Parker: I ask that these three letters be introduced.
She recognizes them as letters from her.
Note:
X-15.

Filed and marked Exhibits Nos. X-13, X-14 and

I
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Mr. May: What is the point of them f
Mr. Parker: It shows ·even when she says he beat her
when at home she ls writing· him very loving, affectionate
letters.
The ·witness: Your Honor, naturally so, because I thought
I was in love with him and it was just unfortunate I was married to a man who wasn't a man if he would strike someone
while carrying a child and if he denies it, it is untrue because
he did; he struck me and brought blood to my lips.
page 667 }

Q. Look at that and see if that is your letter
and tell us whether or not it is written about the
:same time ; a letter to your former husband f
A. Yes.

Mr. May:. Is that a letter from her?
l\Ir. Parlwr: Yes.
·The ·witness: I don't know when it was written.
Bv Mr. Parker:
·Q. If you read the contents you will see it was evidently
about the same time.
The ·witness: Your Honor, I have no way of knowing.
TI1is is my handwriting· and it is a letter to my former lmsbancl, but I have no way of knowing it was a letter written
while I was in Columbia.

By Mr. Park~r:
·Q. Do you remember an instance you were supposed to
come home and you wired him you had missed the traln and
110 asked you since you missed the train and the hot1se wasn't
in good order that you put it off a week and over the tele}Jl1011e you bad a crying· spell and then wrote him this letter
saying yt)u had-that you thought you had acted badly and
you wanted to tell him it was all rigl1t for you to stay there?
A. I don't think the word "badly'' is in there.
page 668} Q. I mean you had flown off, whatever words
vou used in there. Isn't this letter written over
the occasimi that a1·ose over that telephone call when you
cried and that was on the trip you made in June before the
baby was born?
A. Mr. Parke:r:, all I can say is that people in lovc-=ai1d
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I said I was quite young at the time and I was carrying my
first child-will do funny things and overlook things ..
Note: Letter filed and marked Exhibit X-16.

Q. Here is ·another letter I hand you postmarked I think
either June 1st or 7th, 1929. Is that a letter of yours written to your husband 1
A. Yes, it is in my handwriting.
Note: Filed and marked Exhibit X-17.

Q. Mrs. Kern, during that time that you went to your home
in the latter part of May or 1st of ,June, 1928, prior to thebirth of your baby you were constantly calling your husband
over long distance and talking to him, weren.'t you t
A. i\t!r. Parker, the child was born in 1930.
Q. I mean 1930. I was confused on that. It was in 1930~
A. Well, naturally, I was calling, l\Ir. Parker. As I told
you, I was in love with the man and we do overlook unpleasantness.
. Q. You actually ran up a bill of $40.73 in long· distance
.
calls during that month of l\fay that you were
page 669 ~ down there, didn't you, Mrs. Kern?
A. Yes.
Note: Bill filed and marked Exhibit X-18.

Q. Now do you remember your father sending you a letter
from your former husband, Mr. Lindsey, back in 1934 and
that you wrote your father a letter to be sent to M:r. Lindsey!
A. I imagine the letter verifies that.
Q. This i$ already in evidence as Exhibit No. 9 H. D. L.
A. I think you made the remark yesterday that Mr. Lindsey denied the fact that he had struck me and I think that
should be verified specifieally in this case that he did and
if he denies it, it is an untruth and you made the statement
yesterday that he denied it and Your Honor, I would like
that especially in there.
The Court: I can't go back and recall all the witnesses.
l\Ir. Lindsey has taken the stand, as I recollect it, and denied
inflicting any cruelty on this lady. Sqe says he did. I will

-,
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just have to hear the evidence and ·weigh it. One said he clicl
and one said he didn't. I can't undertake to trv to find out
somewhere in the record which one is tellin9: the 'truth at this
stage of the case until later on.
'-'
The "''7itness: The only thing- I can say, Your
page 670 r Honor, is it was just unfortunate it would have
to be told. I am not proud of the fact that I have
to say a man struck me, especially during that time.
Mr. May: I understand that is in the old evidence and that
is part of the record and in case there is an appeal of this
case it will go back to the very beginning, as I understand it
and all of that testimony willThe -Court: I cail 't tell you about that. I expect to read
all the testimony. I don't know w]iat the Court' of Appeals
would say about it, whether they would go back to the beginning or not. There has been one case tried rather recently which if you gentlemen examine it you will find it is
~ecided with a dissenting opinion on that question. Go ahead.
By Mr. Parker:
Q. Mrs. Kern, I now hand you a letter-rather, an envelope
with two letters in it, the envelope being marked Exhibit H.
D. L. No. 9 and is postmarked Columbia, July 10, 1934, South
Carolina, from Walker S. UtseyThe Court: I might say this, that both counsel
throughout these proceedings have treated it as
if the Conrt would reud and consider the entire
record, the evidence horetof01~e taken and that now taken,
giving proper weight to all pertinent parfa. In view of the
.fact that both counsel have asked the Court to do it, that is
what the Court will do in arriving at its final conclusion on
this matter.
Mr. May: Now rig·ht there, Your Honor, I would like to
ask if the Court's statement does not mean that these old
depositions shall be not only read and considered by the
Court, but of course be included in the recordThe Court: In the record just like this testimony you take
today.
Mr. May: Because I want to put it in if it is not already
in.
The Court: Both of you asked me to do that in the discussion here months ago.
pag·e 671

~
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By Mr. Parker:
Q. I ask you to look at these two letters and to state
whether or not you wrote the one that is in pen and whether
or not the other letter was written bv vour father?
page 672· ~ A. May I read this to the Court f ·
·
The Court: Yes.

A. (continued) "Mr. H. D. Lindsey: I understand that
you want to ~ornmunicate with me. This is to say that I prefer not hearing from you in regard to nnything. Your recent
letters have been returned to· vou due to the fact that the
previous ones were abusive aii°d. insulting·, showing me that
your only desire ,·vas to continue hurting- me. I am happy
working for myself and my child, something that you pref erred a jail sentence to doing, so please let me continue doing this without further intrusion into my life by you.''
Q. If you look at the letter from your father, it says you
were then out west. "\Yhereabouts out west did you go in
19341

A. ~fr. Parker., I think this last sentence in here will speak
for itself: "I observe with pleasurable interest ~rour assurances of determined support to assure and keep inviolate
lier and the boy's happiness, and your readiness to support
and attain those worthy ends." I was visiting friends.
Q. Where in the west were you f
A. In Atlanta.
Q. Atlanta 1
A. Yes.
page 673 ~ Q. So you and your father wanted to let :Mr.
Lindsey believe you were out west when you were .
in Atlanta 1 Is that the situation or do vou call Atlanta out
west?
··
A. Mr. Parker, my father could have referred to it that
way.
The Court: You were asked the simple question whether
you were actually out w~st or whether in your view, as you
view it now, your father meant to mislead Mr. Lindsey or not
to mislead him, and if you don't know, you can say you don't
know.
The Witness : Well, I don't know that.
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J3y Mr. Parker:
Q. Did you ever go out west in 1934 to spend any appredable length of time, working· or visiting!
A. I went to St. Louis, but I don't know whether you would
1·efer to that as out west..
Q. You went out there visitingt
A. Yes, ·sir, a short leng·th of time..
Q. "\Vere you there when you wrote this letted
A. Mr. Parker, I am sorry I can't say; I don't know.
Q. But you stated a moment ago you were in Atlanta?
A. You -asked me where I had been out west. I told you I
made two vis~ts to friends in that year.
Q. Now when you were in Atlanta where was Carroll?
A. In 19:34 he was in Columbia.
pag·e 674} Q. How long did you stay in Atlanta during
19341

A. It was just a visit., Mr. Parker. I don't remember the
Bxact weeks or length of time.
Q. Now let's see if you can give us chronolog-ically the
places where your son was from the time you went back to
Columbia in 1930 to the present date. As nearlv as you can
tell us where your son was each year and with wl10m he was
living?
A. He was in Columbia from 1930 until the first year of
'School.

Q. ·He was in Columbia from 1930 to his first year in school!
A. Yes.
By Mr. Boyd:
Q. How old was he whc11 he went to school?
A. Six years old..

Bv Mr. Parker:
··Q. Bo that will co-ver the six-year period l1e was in Columbia.?
A. No, wait a minute. He was in New York with me part

of that time.
Q. How long did he stay in New York out of those sbt
-vears?
., A. 1933 and '34.
Q. Did he stay two years or just part of tl1e time?
A. It was during 1933 and into '34-about the middle of
'34.
Q. \Vould you say he stayed in New Y o:rk with your mother
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and you wI1en you were there for six months or was it longer
or shorter than six months 1
A. It was long·er than six months.
Q. '\Vould you say it was nine months f
A. Mr. Parker, I don't remember the exact months. I have
tried to answer your questions the best I know how. Wewe re-I went to the Columbia Hotel to work in 1931 and I
stayed there u·ntil 1933, living with my mother and Carroll in
Columbia at that time.
Q. Now you stayed from sometime in 1930 to sometime in
1933 in Columbia, part of the time during which you were
working· as hostess in the coffee shop of the hotel f
A. That is right.
Q. Then you obtained this position with the Eastern Airline in 1933?
A. Yes.
Q. And you were going from New York to Atlanta?
A. That is rig·llt.
Q. Now you said your mother spent part of tlmt time in
New York with you and the baby?
A. That is right.
Q. During the time from 1930 to 1933 your mother had
charge of the child most of the time, didn't she 1
A. That was during the time that I was employed at the
hotel and that I was working such long hours that it was impossible for me to have complete charge of the child. ·
Q. Now when you were in New York she had
page 676 ~ the child, too, didn't she, most of the time because
you had to run·
A. I was away two days and home tluee days. During the
three days I was there naturally I ha~ charge of the child.
Q. When she left in 1934-when ~rour mother left New York
in 1934 she carried the child with her?
A. Yes.
Q. And she carried it back to Columbia~
A. That is right.
Q. How long did the child stay in Columbia with your
mother from 1934 when thev arrived theref
A. vVell, that would be ·1936 when he attended the first
grade in school-Mcnfaster 's School.

page 675

~

By the Court:
Q. During the period from 1934 on until 1935 when he atfonded tlmt school at Columbia were you still living New
York and still holding your position with the airlines 1
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A. Until I came back to Columbia and then I married in
1935.

Q. You were back in Columbia when your mother and child
came from New York to Columbia? You came back to Columbia too?
A. I came back a few days after they did. I had to complete n few things to wind things up.
Q. And you lived with your mother and child until you married Captain Kern f
page 677 ~ A. Y cs, sir.
By ~Ir. Parker:
Q. Most of the time ·you spent away from Columbia, though,
clidn 't you f
A. 1\iost of what time¥
Q. After you returned from New York and between that
time and the time vou were married 1
A. Well, I came back in 1934 and I married in 1935.
Q. I say between 1934 and '35 you spent most of your time
away from Columbia., didn't you 1
A. Not entirely, Mr. Parker. I made trips to see some of
my friends, but I wasn't away all of the time.
Q. But all of the time you were away your mother had
chn rge of the child 1
A. Yes.
Q. Now after you were married in 1935 where did you go
to livet
A. 1935 1· went to-we lived in Jacksonville for a few
months and then went to Miami.
Q. Can you give us t]1e date of your marriage in 1935 ¥
A. May 31st.
Q. May 31, 1935?
A. Yes.
Bv the Court:
•
_Q. You say you first went to. Jacksonville and
page 678 ~ tl1en from J aeksonville to Miami f
A. Yes.
By Mr. Parker:
Q. Your final divorce was entered ·on ,January 8, 1935. So
you re-married before the six months was up as provided in
your divorce decree, didn't you, if you married on May 31st 1
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Mr. May: vVhat is that?
The Court: ·whether she married within the six months
stay period required by the Virginia law.
By the Court:
Q. vVhere were you married the second time?
A. ,7\re were married in Atlanta.
By ~Ir. Parker:
Q. Have you ever married your husband again smce the
marriage on May 31, 1935?
A. No.
Q. I asked you a question and you did not answer and I
will ask it again. If you married on May 31, 1935, and your
final divorce was entered on January 8, 1935, you did not
wait the six months required of you by this decree, did you?
A.. Well, I married May 31st. I didn't know a bout that.
Mr. May: The record speaks for itself.
The Court: Y cs, if she confirms the dates.
The record shows when the divorce was signed
by the Judge of the Court; that is, Juclg·e Pollard. She said
she was married on the Blst of May. So the six months bad
not elapsed. You said the date of the divorce was when t
l\f r. Parker: January 8, 1935.
l\fr. l\Iay: Yes, this shows January 8, 1935.
The "\Yitness: Your Honor, about that six months, I have
been happily married now ever since then. That s110nld
carry some weight.
The Court: All right; p;o ahead.
page 679

~

Bv M:r. Parker:

"'Q. Mrs. Kern., where was the child when you were living in
Jacksonville after your marriage?
A. With mv mother.
Q. With y~ur motl1er?
A. Yes. Vilait a minute; yes, with my mother.
Q. Now how long did the child remain with your mother
at thi'3 time and where did it go nextA. It went to mv sister.
Q. -when it did leave your mother.
A. It went to my sister's for the second year of school.
page 680

~

By the Court :
Q. Where?
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A. In Spartanburg during the second year of school.
Bv Mr. Parker:
~ Q. Could you give us some idea the date when the child
went to Spartanburg? I don't mean the date of the month,
but the year approximately, if you can.
.A. It was probably in 1937. He came to Miami for a visit
that year.
Q. You said he came to Miami for a visit and then went to
Spartanburg?
A. I think that is right, Mr. Parker.
Q. In 1937?
A. No, wait a minute. He was in Spartanburg in the second year of his school life.
Q. Now if he went there in 1937, would that be the beginning· of the school year when he was there, approximately;
say the first part of September or middle of September., 1937 f
A. School starts in :September.
Q. So if it is 1937, then it would be sometime in September,
1937, that he went to Spartanburg?
A.. Well, now, I couldn't say exactly the month., but it was
during 1937 before tl1e school term.
Q. Now if it was not in 1937 that he went to
page 681 } Spartanburg he was still with your mother in Columbia, wasn't he?
A. Repeat that question, please f
Q If it was not in Spartanburg· that he went-if he wasn't
in Spartanburg in 1937, then he was with your mot]1er at that
time in Columbia, wasn't be,
A. Mr Parker, I just said he attended the second grade
at Spartanburg which would cover 1937 and '38 of the school
year.
Q. Now did he stay from 1937 until his return to Miami
with you in the latter part of May or first of June, 1940?
A. No.
Q Where· did he stay during· tlmt time and 110w long did he
stay in tl1e place, if you can tell us 1
A. He attended sc110ol in Miami in the third grade and he
went to Spartanburg, as I told you, with my sister; they
had no children and she asked me to let him stav with her
during the fourth year of school and he has bee1i in Miami
with me now during 1940 and '41.
Q. ,vhat grade is he in?
A. He is in the sixth grade.
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Q. Tl1e second grade he attended in Spartanburg1
A. Yes.
Q Do you make one grade a year or more than one grade
a year in s(!hool?
A. "\Vell, it is usually one ..
page 682 ~ Q. 1So in 1937 through the scI10ol year of 1938
. he was in the second grade and was in Spartanburg1
A. Now just a minute, please. ·what was thaU
Q. You said he was in the second grade at Spartanburgand that he started out there in 1937. So if it is one grade
a year., he would have gone from 1937 to· the end of the school
year in 1938, wouldn't he T
A. Yes.
Q. So then it was in 1938 that he left your sister's and
came to Miami or did he stay in Spartanburg during 1938 T
A. He attended school in Miami during his third year
school, which would be-let's see. Let me start back the other
way. May I, please f
Q. Yes. I am not trying to confuse you. Take all the time
vou want to.
. A. I think I have answered this three or four times before.
He attended school in :Miami his sixth year, which is now;
he attended the fifth year of school in :Miami; be attended
the fourth year in Spartanburg, the third year in Miami, the
second in Spartanburg, the first in Columbia.
Q. So he left your sister's then sometime during 1938 and
went to Miami with you; is that correct, and spent a year or
a school vear witb vou in Miami?
A. Mr.' Parker, didn't I just answer that?
Q. If yon djd you don't mind answering again, do you?
•
A. I said-I told you he was in Miami the third
page 683 ~ year.
Q. "When did you give up your job with the
Eastern Airlines the last time?
A. 1934.
Q. Did you ever have a job with them or anyone else since
you married'?
A. With the Eastern Airlines?
Q. With them or anyone else since the time you were married,
The Court: He means have you been employed since vou
were murried to Captain Kern.
"
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.A. No.
Q. ,Yhy was it that the child was left in Spartanburg dnring the scl1ool year of 1937 · and '38 or when he was in the
second grade?
A. M:y mother had him-wait a minute; that was when my
mother was ill, I think, Mr. Parker. Q. 1Vhen your mother was ill during that yeart
A. She had a serious operation.
Q. You didn't want to take the child with you and let the
child go to Spartanburg with your sister, is that correct?
A. Yes,, because my mother wanted him close to her. They
were very devoted. She had given her whole life to him
and I would like to say this, Mr. Parker, that the accusations
that Mr. Lindsey has made against my mother no gentleman would say anything like he did. They are
page 684 ~ all untrueMr. Parker: Mrs. Kern, I haven't said anything bad
against your mother at this particular time, have H
The Witness: Mr. ParkerThe Court: 1Vhat was the question Y Read it to her again.
( Question read as follows)

Q. You didn't want to take the child with you and let the
child go to Spartanburg· with your sister; is that correct Y
A. Mr. Parker, I have always wanted the child.
Q. ·why was it when your mother was sick you sent the
child to Spartanburg with your sister?
A. Because my mother wanted him near her.
Q. Was she in Spartanburg?
A. No, but she was in the hospital in Columbia.
Q. Columbia is ho,v far from Spartanburg·?
A. Spartanburg is much closer than Miami.
Q. I asked you how far is Spartanburg from Columbia 1
A. Approximately 80 miles.
Q. 80 miles!
A. Yes..
"
Q. If your mother was very sick she wouldn't be able to
see the child very often when she was 80 miles from him,
would sheY
page 685 ~ A. He made quite frequent trips there.
As
well as I remember, my mother came back to
. Spartan burg after her illness;

{l(),

·S_UJmeiP..Q Q,quxt. oi .A.pv~EJJ.ti~ of V.ixg;iinU1,
11:{rs. Qcc_ehiµ, 'lJfiQK.e_n.'na.

K e_r.,n,..

Q. Now your mother was sick during this time. ·when was
it ~he became all rig·ht again.?_
.A.. She: was ill for al tew months,. I think.
Q. A few months 1
4. ~e~, approximately.
Q. Wl1y was it that the ne~t y:ea;r· when, yomi mother was
well that you, took the child. to. :Miami to, li;v.e with you? She
was still in Cohunbia, wasn't. sh~l
.A,. Ye$~ Why did I t&Jq~.him with mf3?
Q.. Xe$.
A. BoQause L had always: w.antad; him with! me.
Q.. ~hat wa~ the firstt t.imo- you, had~h~d the- child with yocu.
sine~ your mc1,r11i&gQ to_. Captain Ke_rJ1,. w.asn/t it f
~ B:e had, be.Qn. dowii be£or;e_..
Q. I f!lll· sp~_a_king Qf; for. imy Ie_ng_th. of. time.
A-~ Yes. ·
Q. Now then the next year you took the child qack to Sparh-rnbµrg anq. allowed him. to fore with yotlr sister: again,
didn't yo_u?
A. Yes. She had grown quiht &t-tached to bim.1 • as- I told
yo:u; she had.nQ chilclren,of: her. own~
Q. Now what have you told Carroll about his father Mr.
Dorsey Lindsey?
pag·e 686 ~
A. I have told him nothing', Mr. Parker.
Q, HAv.e y;o:i.1,ey.er C~P.la.foe.d to him1wJ10ther or
not 4i~ f aJber i$. ljving qr_ d~~-d j
A. No, I hl\vie:not~.
.
Q,, I)id,y,o.uieVie.1\ t~llrhini,his: father. was-doadf.
A: No, I lmve not.
Q. How did y.o_l.\ ~plain. to. him.: the fact· that, you. reeently
changed his name from Ca'rroll Lind$cy. to; Carroll KCJ.·n f···
A. He tooldt:~~a.ma:tt~J.':.QfJa~tb~a:use.-Craig was a _Kern
and Daddy FranJ~.was:-:~J(~tn. a:ud.~he:a-cee.pted it-.as:--anytbing
else.
Qr.' He. .is a vro·y. bright hoy, .1$A 't~he--f:
A: Exceptionally so.
. ·
Q. He is now eleven and a half years old f
A. Yes.
Q.. W,hen-w;a_sjt you .m.ade..thi$:--chan_g_e\f
•
A. 19.3kJ\O,. it, w~s.l~_ter: tb®Lthat, .~ro1U1<:ttwo.. or th!ree.
years ago.
Q. Didn~t1yo~u.t~U u~:_on1dire~tie..J~:tlJJ.ation w:hen Mr. May,
was'" ex~mi1:1i~\Y0,1,t tl1a.t yoJI clid_._tht$::ahou:t:a sear after he
returned ·to Miami?
·
1
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A .. Yon: meaw changed'. his- name?:
'Q. Yes.
By the· Court:.
Q. Has this been done b~ coui~t oi,der,, by: ·pro·
pag~_. 687, ~ ceedings i~. court to;change., the!namef.

A.. No; Your· HtmO:t.

Q~ Yolll mean. you. all' ha'OO-' just ohang.ed how yo.u address·
him?
A.. Yes.
.
Q. But you had no court proceedings ott it:?
A. No.
Q.~ Now about.when do y.:outthinktbatiwas~done.?·
A. I would say sho1tly,-before he: cnme-, to.' Miamt.

Bv Mr... Parker-!~
"'Q. vYl1y did yomanswer J110SterdaJ.1 that jt1was·abottt a ye~r·
nfter he came:.to<Miamitha.t,y.O:Uichang:ed.iU:
1

Mr. May: I don't thinkdhe. witness-,made·tha.t. statement
yesterday.
The:,Yitness:. I,don'tiremember thah
The Court: If she doesn't remember, sl1e ·is the bes'ti one:
to sav so.
l\h:. May: She did say something about a year, but it
·wasn't on that part,
·The Court: Mr. Parker says Ethe did and Mr. May says
she didn'tTthe vVitness": Wh~n ·he-·asked :me Ii.don ?t:.remeniberr say.ing
an)1 thing like that ye:sterday.

·By Mr.

Parker:

.Q.'. Now would tliere-·have-been.any· r~ason for· chang.lng·.hisname to Kern hef ore he went to Miami if he were··
·page. 688 ·} then living with the Dargans?
A, -wen,.·it was -a,lwa,ys.·utnderstood that-Oarroll
was coming· with me,:. t;ha t ~ I wanted him· with me, . and' a.fter
he finished that scl1ool vear there it was understood he was
coming_ back .to .me. . ·
Qi·. ell,i .be came. back._ to. y:on., -but: that. wasn "t · the·; reaso·:n1•

,v

'for.cl1anAfog_ his-na:me--·in.Sparta,nlrmrgr·Was:·it; when he-was-living with the Dargans?
A. Well, I think so. 1\1:y name was Kern and Carroll ,knew
·11e was my son.
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Q. But you have never explained anything to him about his
father?
A. No.
Q. Gifts and money that have come from his father how
have you explained those Y
A. Just like my sister said yesterday, they were put under
the tree from Santa Claus, the few that did come, and nothing came last year at all or the year before that that I know
of.
Q. Did you see this letter that was sent in 1940 that was
returned--Arigust 28, 1940 Y
A. No, I didn't see that.
Q. Did you authorize Mr. Russell to return any mail that
the young man received from his father!
A. If he did it, it was done by my request.
Q. .So you wouldn't have expected him to send
page 689 ~ anything last Christmas if you were returning the
things he had sent previously, would you?
A. The gifts were not returned.
Q. This letter was returned, wasn't it t
A. I am talking about gifts.
Q. Did you look in there and see the check that was in this
letter1
A. I did not.
Note : Mr. Parker shows letter to witness.

Q. There is a check in there, isn't iH
A. I have no way of knowing that.this was _the check that
was in there.
.
Q. I will tell you that letter was opened in this courtroom
for the first time after it was returned in the proceedings
taken here some months ago and that check was found in
there.
Mr. May: What is the amount of the check?
Mr. Parker: $25.00 on August 28, 1940.
A. But he badn 't sent anything else before that: verv seldom ever sent him a birthdav present, it was just a few thing·s
at Christmas! and wasn't this during the time after this case
Jiad been started?
Q. Yes.
A. Surely, it was.
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Q. It was his birthday, wasn't iU
A. And it was sent after this case had been
tried-after it had been· started.
Q. You still don't want your son to have anything fi·om
his father because his father had started a case to try to get
custody of him; is that correct?
A. Mr. Parker, he hasn't been sending things before that
for his birthday.
This was the first time, when the case
started. He used a check; it could be cancelled or it could
be returned to prove he had sent something for his birthday.
Why hadn't he sent something for the ten years before that
for his birthday 1
Q. You returned one letter yourself, didn't you Y
A. I said why hadn't he sent things for his birthday before?
How are you going to account for the other ten years of his
life when he dicln 't send anything, but after the case starts
he sends them or he sends a check. Why didn't he send cash?
page 690

The Court: Just answer the question.

Bv Mr. Parker:
·Q. You heard !fr. Russell state that one $50.00 that was
received was invested in bonds, Liberty bonds or some sort of
bonds; I mean $50.00 sent by Mr. Lindsey to his son. Have
you got that bond¥
A. Yes.
page 691 ~ Q. Have you got that bond 1
A. Yes.
Q. Where is it?
A. It is in a safe deposit box.
.
Q. That check was sent in December, 1938. If you were
complaining- so much about the father not helpin9; to sun port
the child why is it you put it in bonds instead of applying it
to his support 1
A. :Mr. Parker, if you have a child you will know good nncl
well yon can't sun port a child on $50.00 even for a month. I
have· rhildren. But it does not onlv take money: it is love
nnd affection tlJat a child has, that they need, and you can't
snnnort tl1cm on tovs, vou can't supnort. them on one ffifi0.00
~herk in clevPn vears. You can't do it. How do von think-I
don't think that conld be thought of as towards his Rmmort.
0. Tf T tel1 vou there were other checks retnrned bv vo11
or othP1·c;; that werP- made out to Carroll Scott Linclsev.
lc1
yon stilI contend tl1at he did not attempt to get any money

won
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to his son through you and through other members of the
family?
A . .Mr. Parker, at no time has any check been sent to me, at
no time has any money been sent to me, at no time have any
of the gifts been sent to me.
Q. You told him you didn't want to have anypage 692 ~ thing further to do with him in that last letter.
A. Why did I say that?
Q. I am not asking you why; I am asking you didn't you
tell him that f
A. Because of his abusive and insulting letters he had sent
me.
Q. You also got an injunction ag·ainst him in both of your
decrees to keep him from corresponding with you, didn't
youY
A. That is right.
Q. But you expected him to disobey those decrees and still
comm uni ca te with you?
A. I expected him when the child was much younger to
have held up his end of it, that he was supposed to support
the child on $15.00 a week, which he went to jail instead of
doing.
Q. I showed you twenty-six checks yesterday where he had
sent money for the child, didn't If
A. Why was it discontinued?
Q. What did you say?
A. Why was it stopped T
Q. You have had the explanation. You know as well as I
do.
A. I mean when we are going into thisQ. Because he didn't have the money and you can read the
evidence to see he didn't have it.
pag·e 693 ~ A. But he would go to jail and say he ratherQ. Mrs. Lindsey, you have been mistakenThe Court: Let Mr. Parker ask the questions and you answer them ..

Bv Mr. Parker:
·Q. I want you to understand tl1e man has never heen to
iail, Mrs. Kern. Now yon have contlnuouslv stated he has
been to jail. He 1rns not been to jail. If that is tho entire
ground~
.
A. Because I advised-sent word to the judge if he refused
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and would rather go to jail instead of paying something that
it wasn't that important, that I didn't want it; I would rather
go out and work myself; if he wouldn't go out and work to
support my child, then I would do it.
Q. Now you say he should not see the child because he did
not support it. Is that your attitude f ·
A. Because he had been quite insulting· in the letters he had
been writing.
Q. Have you g·ot any of those letters in which he insulted
you?
A. No, I didn't save any letters.
Q. Now the only money that you have received from Mr.
Lindsey or your child received from :M:r. Lindsey ]ms not been
used to maintain or support-for the maintenance and support
of the child, has it?
page 694} A. Mr. Parker, the amount of money that has
been sent to Carroll by Mr. Lindsey has not been
used towards his support because it would not even buy his
·shoes.
Q. And you didn't want his money, did you,
A. After the way the checks have been addressed and sent
when he should have been paying- the money, no, I didn't want
it because I didn't want any money that was sent in the mean
manner t1ie way those were sent. I wanted no part of it and
I will tell Your Honor that and I will tell anybody that.
Q. And you didn't want your child to even know Mr. Lind~ev existed?
A. No, I did not after the wav he had done and the way he
had treated me. I dicln 't think it was time to tell him vet,
he iRn 't old enougl1, and when he is old enough I will tell him;
I will tell llim everytlling.
Q. You will now?
A. I didn't say now. No, I am not readv to tell him yet.
Q. If tlrn Court clecWes with you in this matter, you will
never tell him. will vou f
·
A. Yes, I will. Yes, I expect to tell him.

RE-DIRECT EXAMINATION.
Bv Mr. May:

Q. Mrs. Kern, I will Rhow vou Rxhibit X-5
which Mr. Parker has re-h,troduced fo the te~timony, in wbicl1 vou hflve written yonr hm;band the
fallowing· words : '' I can't imagine why you should want to
·

page 695

·

~

436

Sgpreme Corrrt o.f Appeals ©f. Virginia
Mrs. Cecelia MoKemia Kern.

say now those things I once wanted to hear. However, ;f yon
think any good can come from it, I will see you again.'' This.
letter was da~ed on December 24, 1931. I ask you if you remember writing. those words and, if so, what you meant by
those words 1 ·
Mr. Parker: The words are certainly not anything but uh"ious. They need no explanation.
The Court: l think she is entitled to explain what the communication was she had gotten from him that prompted this
letter from her.
A. I meant he was telling me how much he loved me then
and I told him I couldn't imagine why he wanted to say it
now those things I once wanted to hear. He was telling me
how much he loved me,. how much he wanted me back and I
told him I thought it was rather late; why he should tell me
now when l1e should have told me when I wanted to hear them.
Q. Now I am going to read you from your former depositionMr. ·Parker: Is this rebuttal tes_timony f
Mr. May: Yes, it is.
The Court : I think so. It has been so well
page 696 ~ over the field I don't think Mr. May has touched
on this before; I don't recollect he has.
Mr. Parker: Then I object if he has not touched on it
putting· it in now.
The ·Court: It is so much I can't well remember it and if
I read it once I am not going to read it the second time, but
it won't do any more harm reading it hvice than once.
Mr. Parker: I except to the Court's ruling.
The Court: Anything she has testified to, don't question
her on that.
Q. This is the deposition of February 20, 1931. I won't
read all of your answer because it is too long, but will just
read this part of it: "About three weeks before mv baby
was born my husband slapped me several times, striking me
so ha1·cl that it brought blood to my lips" and so on. I read
you that to refresh your memory because when Mr. Parker
Asked you a while ago I believe you said that it mi~·ht Jmve
been mi mn<'h as three monthR. Now Jrnving refreshed vour
memory with yo11r former deposition, ,vill .you say that three
weeks would still be about correct now?
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A. Yes. Wllei1 l guve that it was much fresher
in my mind.
Q. And those very affectionate letters which
Mr. Parker introduced which you had written .Mr. Lindsey
back in May and June while you wei·e carrying your child,
those of course, were written before he slapped you 'l

page 697

~

Mr. Parker: Just don't you testify, Mr. May.
_
'rhe Coui't: Objection sustained. The question was leading and was more of a recapitulation~
Mr. M:ijy: I exceptto the ruling of the Court on the ground
that this question was asked in rebuttal to questions which
Mr. Parker had asked, making the witness his own in that respect.

.

Q. Did or did not Mr. Lindsey want you to go to the hospital when you were going to have your baby?
A. No, he didn't and be has yet, as well as I remember, to
pay for the hospita[
Q. ·what is that?
.
.
A. I said he didn't want me to ·and has yet-I know he
hadn't paid for it when I left here, hadn't paid it ·when I left
Richmond. ·while I was in the hospital he treated me most
unkindly.
Q. What was he doing at that time?
A. He had a tea room I think.
Q. A tea room f
A. Yes.
pag·e 698 ~ Q. Could he afford sending you to the hospital t
A. Well, I thought he could.
RE-CROSS EXAMINATION.

Bv Mr. Parker:
·o. When Mr. Lindsey was one.rating- this ten room the last
months of you all's married life together he had to do just
about what his Uncle John wanted him to do, didn't he?
A. I will answer that no.
Q. Didn't his Uncle tTohn put un the monev?
A. For tl1e tea room?
"

0. Yes.
A. Not that T know of. I don't know.
Q. In those letters that I introduced in either two or three
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of them you say you are worried about the tea room. ,Vhat
did you mean by that?
A. I didn't read the letters. I know ,vhile I was pregnant
he had me home cooking· pies for him to sell in the tea room.
Q. You knew he was having a tough time down at the tea
room, didn't you?
.
A. I don't know. I had no way-he told mo nothing.
Q. Those letters in which you were worrying about the tea
room were written while you were in Columb~a,
page 699 ~ weren't they?
A. I didn't read the letters.
Q. You can, if you want to.
A. If I read them, they are there.
Q. Well, if any of those letters do contain statements that
you said you were worrying about conditions at the tea room,·
explain to us wl1at you meant?
A. Mr. Parker, I don't remember what I meant in those
letters, but I do know that when a man's wife is about to have
a baby he should make some preparation to take care of her
while she is having the baby and after it comes, which he
didn't. If it hadn't been for mv mother and sister when thev
came here to take care of me, it would have been quite a bad
situation because he hadn't lifted his hand to do anything.
While I was confined in the hospjta.l every time he would come
to the hospital he would leave me crying and even after I w·as
home.
By Mr. Boyd:
Q. I believe you said this boy is now about eleven and a half
years old?
A. Yes.
Q. And he is very brig·ht?
A. I think exceptionally so.
Q. And that you could tell by looking- at him he han had the
right kind of treatment and educational adYanpage 700 ~ tages and so forth?
A. Mr. Bovd, just to see the boy would speak
for himself, just to see him.
Q. Well, then, why is it you didn't bring- the boy un here
and let the ,Judg·e see 11im? Wouldn't tba t have bnen the best
wav of showin~· the Judge what vou want him to know?
A. Mr. Boyd. you arc ·right. I woulcl like for the ,Tucfo·e to
see llim 11ncl jf it is necessarv I will bring him up for him to
see him, but if it means telling him-
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Q. vVhy didn't you bring him f
A. Because I didn't want to.
Q. What?
A. I didn't want to. In the first place, I was trying to save
him as much of this as I possibly could. I don't want to
worry his mind about it. After all, he is nothing but a child.
Q. Do you realize he mig·ht be the best means of convi~cing
the Judge your position that you are trying to maintain is
correct!
A. Mr. Boyd, I have found that out since I have been here.
Q. You didn't realize that when you left homef Is that
your answer f
A. I say that and because I didn't want to worry him witl1
this. I thought it was bad enough I should have to bring the
rest of my family into this and I don't want to
page 701 } worry my child with it.
.
Q. Could it have been at all because of any fear
that you had that the boy would never go back to ::M:iami if he
once got into Virginia?
A. 1\fr. Boyd, that is quite a leading question.. I will say
no, quite definitely no.
Q. Could another reason that you refused to bring the boy
with you be that you didn't want him to see :M:r. Lindsey or
find out who his fatl1er was f
A. Mr. Boyd, really as far as ln·in~ing Carroll up here
besides that I don't want to worry lus mind about that I
tlicln 't think about doing it. That was my main reason, tha.t I
didn't want to worry him with it. Now as far as the other
is concerned I didn't think about that.
Q. Now you recall-these questions are not going to be long
because I put them down as you testified and it is just one or
two things I want to g·o over with you-you recall you said
when vour mother became sick the child then went to live
with !!rs. Dargan. Is that correct 1
A. As well as I remember, Mr. Boyd, yes.
Q. If your mother lmd not been taken sick, would the child
have stayed on with your mother?
A. Until I had him, yes.
Q. I don't understand you.
A. He probably would have stayed with her. I
page 702 } have always wanted the child, but my mother has
always been so kind-she stuck by me when I
needed a support and I had no one else to leave the child with
when I went to work and she stood by me like no mother in
tlie world would and I have her to be thankful for £or doing
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so much for Carroll; she has taught him some of the finest
traits in a boy, he is kind, generous, considerate and lovable.
I can't say too much for what she has done.
Q. Did you intend to take the child with you to ~Iiami even
thoug·h your sister mig·ht not have died ?
A. I intended to take him anyway.
Q. The fact your sister died then had nothing to do with
1

iU
A. That had nothing to do with Carroll coming to me.
Q. You have given right much testimony about lVIr. Lindsey
striking you. Could you g·ive us any idea about the facts
surrounding those events; in other words, what provoked it!
A. Mr~ Boyd, it has been quite a number of years ago now,
but he had a most violent temper and anything in any way
would cause him to fly off and lose his temper and when he
did he. usually took it out on ine.
·
Q. What would he do in the hospital, for instance, that
caused you to cry'
A. The way he would talk to me, the remarks he would
make. I couldn't offhand, as I told you-I can't
page 703 ~ remember all of it.
Q. Now have you since thiR contempt proceeding agains~ Mr. Lindsey was concluded-have you made any
application to the court or attemp,ted through the court to get
any support money for your boy Y
A. For Carroll T
Q. Yes.
A. No.
Q. Do you recall whe1r this contempt case was concluded Y
1Nas that about 1931 or. '32 or when I ·
A. I don't remember the exact date, but it was around 1930~
the latter part of 1930.
.
Q. .A. good many years have passed since that time 1
.A.. Yes.
.
Q. Will·you please tell us wl1y you haven't done thatf Fh;st;
let me ask you did you know you could apply to the court and
in a proper case get support money for your child f
A. I imagine it could be done, but after the way he had done
about the other checks· I would just rather not have any of
his money; I would rather do it myself-work myself instead
of taking- any of his money after he had been so ug·lv about
the other money. I wanted no part of it. I thought if he
started even paying· any more money it would be worse than
the first· time if be objected so seriously to supporting his
~~

'
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page 704

~

Q. You stated a while ago that your child was
in the third grade in Miami and then came back,
as I understood, to Spartanburg 1
A. Yes, sir.
Q. And when you testified about it you said be was there
in school during that year. I don't know whether he was in a
boarding school or in your home or where?
A. In the third grade 1
·
Q. Yes.
A. He was with me.
Q. Living with you?
A. ·why, yes, of course.
Q. One other question. See what your answer will be to
this. Answer this question yes or no, if you will, if the Judge
thinks it is a proper question. If it were a fact that this
child's welfare required that Mr. Lindsey be given partial
custody of the child for some short while, would you agree to
that being done 1
A. Ask me that over again.
Q. I know you are goimi; to disagree with the premise, but
I asked the question so I want you to assume that if the
Court should decide that :Mr. Lindsey should be entitled to
partial custody of your child for some 'period of time or·whatever he may do that would change the present status of the
child, would you agree to that being d~:me?
page 705 ~ A. No. Shall I say why¥
Q. You can explain your answer any way you
choose.
A. Well, I have explained it at one time or another; knowing
Mr. Lindsey as no. one else knows l1im.

RE-DIRECT EXAMINATION.
Bv Mr. M:av:
· Q. Mrs. Kern, when you say you wouldn't agree do you
mean you wouldn't approve or do you mean that you positivel:v would refuse to obey or abide by the order of the
court?
1\fr. Parker: I think that question is very leadirnt.

The Court: The Court would like to know what her attitude is. You were asked whether you would just disapprove
of it and feel the Court had made a mistake, so to speak, or
whether vou would not abide by the order.
The Witness: No, Your Honor, I clidn 't mean it like that.
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He told me I bad to answer the question yes or no. Well,
I answered it 110.
The Court : I think I understand. If you go back to her
previous testimony, she said knowing Mr. Lindpage 706 ~ sey as she did that she didn't think he ought to be
given any custody of the child. She has explained
it at length that she lived with him and didn't think he was
a proper custodian for the child. She has stated her reasons.
So has her sister.
Witness stood aside.
page 707

~

R. L. DARGAN,
a witness introduced in behalf of the respondent,

being first duly swom, testified as follows :

DIRECT EXAMINATION.
BvMr. May:
"'Q. Will you please state your full name, age, residence and
occupation Y
A. My full name is Robert Lide Dargan; my age, thirtyfive; my residence, 710 Palmetto Street, Spartanburg, South
Carolina; my business, investment securities.
Q. Mr. Dargan, how long have you known the various members of the Utsey family?
A. Beginning in the summer of 1931.
The Witness: If it pleases the Court, to save a g·ood deal
of confusion and for the sake of clarity al'\d continuity, and
I hope brevity, may I tell the story and then be questioned?
Mr. May: It is· all right with me.
The Court : All right.
Mr. Parker: It is all right as long as he doesn't get in hearsay evidence.
page 708 ~ The Court: Yon can raise the objection. Just
tell what you know.
A. (continued) In the summer of 1931 Mr. anclMrs. Donald
Russell moved to Spartanburg. At that time Mrs. Russell's
sister Mildred vi.sited them and there I met her and duringthat summer up until the fall of 1933-0ctober 21, 1933,-I
saw the various members of the family fairly reg11larly because during that time you migbt describe it as perhaps my
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~ourtship. Therefore, I remember the dates pretty well and
where the Utseys were living and where Carroll was particularly during those times.
When I first met Mrs. Kern-she was then Mrs. Lindsey.she and the child Carroll were living on Lower Street in Columbia, South Carolina, which street is in a very choice residential section of Columbia, being in the vVales Garden section. In the fall of 1931 they moved to South Pickens Street,
.about two blocks from this in a two-story brick veneer house.
They lived there for a year and in the fall of 1932 they moved
on Green Street in sort of a duplex apartment in that it was
one end of a four-unit apartment house; they had an up and
downstairs and in a very good neig·hborhood, very good living
quarters.
During that time I saw quite a bit of Carroll. ·when I
first saw him he was less than a year old and I
page 709· ~ have seen him fairly constantly. It has not been
a year that I have not seen l1im. I was married
in 1933, as I said, and from that time until 1936 I cannot follow it as closely because I had not the same reason for being
in the Utsey houseQ. You married Mildred Utsey, did you noU
A. ·That is right. During that time, though, I did visit in
the Utsey household, which was then composed from 1933 to
1936-at times Mrs. Kern would be there and at times Mrs.
Utsey-Mrs. Utsey and Carroll were always there and during
those years they lived I recall on Sennett Street, Columbia,
and on Laurel Street in Columbia, both very nice apartments,
and it was during· those years they were in New York.
Now in 1937 Mrs. Utsey became quite ill and it was decided that the child would go with us during her illness; that
is, with Mrs. Dargan and myself to Spartanburg. In that
year he had already completed prior to coming there the
first. year in school in Columbia. He completed tl1e second
term in 1937 and '38 in Spartanburg· in the second grade.
·when the next school year rolled around Mrs. Kern, who had
·said many times that she wanted CarrollMr. Parker: Of course, tbat is hearsay.
Mr. May: I don't think it is.
pag·e 710 ~ The Co11rt: If she expressed that wish in this
gentleman's presence, then it is a factual expression of feeling.
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.A.. (continued) She did more than once. So for that year
he went to :Miami and in that year-school year 1938-'39 he
attended the third grade. Now there has been some talk about
his name being changed. It was in that year it was changed,.
not through any court because I inquired myselfBy Mr. May:
Q. What year did you say¥
A. It was during the school year 1937-'38 when he was attending· school in ],lorida because when he went to school in
the second grade in Spartanburg he was known as Carroll
Scott Lindsev and when he returned for the school term
1939-'40, which was in the fourth gTade, he WUS known as
Carroll Kern. It was 1938- '39 he was in Florida. In 1937- '38
he was in the second grade in Spartanburg, 1938-'39 he was
in the third grade in Florida and 19'39- '40 he was in the
fourth grade at Spartanburg and he left my house in May,
1940; my wife died on May 18, 1940. At that time Carroll was
with us.
Mrs. Kern happened to be there because she had come to
Spartanburg because of the illness of her father. ·while she
was there and Mrs. Utsey, too, and of course the
page 711 ~ Russells were already there, my wife was taken
suddenly sick and lived only three days. I can't
get it down to the date that Carroll left, but it had to be between !{ay 20th and :May 30, 1940. lfrs. Kern left I would
say, two clays before Carroll did and the reason is rather
vague to me whether it was to g·et a pass for him to complete
bis school year-the school is over in May and the graduation
exercises are always around the 1st of June there, but in the
primary grades they get out on May 20th to 25th, right along·
in there. So Mrs. Utsey and Mrs. Russell and I, I remember,
took Carroll to the airport in Spartanburg-, South Carolina,
after making· arrangements that he was to meet Captain Kern
in Atlanta, the next stop, one hour by flig·bt. He was met by
Captain Kern in Atlanta and taken on to Florida.
Now during those years I saw Carroll more or less constantly and particularly during the time he was in my home.
He is a very brig·ht student, has excellent manners, he is a
cultured boy. "\Ve got along- wonderfully well. Besides bis
regular schooling, he had horse-back riding instructions,
taught by the teacher of Converse College, the girls school
in Spartanburg; he bad dancing lessons, taught by probably
the best dancing instructor in Spartanburg; I have taken him
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myself to the Country Club to play golf and have
page 712 ~ shown him some tlJings ; he had swimming lessons
at Spartanburg Country Club.
Some reference was made sometime to him getting up at
a gathering and saying that I was bis father. The only thing
I know about that I did take Carroll, which it was my pleasure
to do, to an occasion which we have annually in the Rotary
Club in Spartanburg known as the F'atlter and Son banquet.
That is probably where that came from. He calls me Bob, except sometimes I call bim Little Butch and he calls me Big
.Butch. ·while he was at our house he was not only allowed
but we encouraged him to bring his friends with him from
school and at least once a week he brought with him one of
his friends to eat lunch with us. He was g'iven parties on
his birthdays when he was with us and I know that nothing
was overlooked during the time I saw him, particularly towards training the child. He went to Sunday School regularly. I am interested in Scouting and be was, of course, not
old enough to be a Boy Scout, but he did join the Cub Scouts
and I forget the title, but they made him what would be secretary of the Den, I think. He had a host of friends in Spartanburg and I could tell from visiting in Florida he has them
there.
Now I have had occasion to visit the Kerns in Florida very
friendly and very pleasantly three or four times
page 713 r for a period of from one week to two weeks. I
have observed Captain Kern's relationship with
Carroll ancl it is .of the best and no one could tell the difference from knowing them whether Carroll was Captain
Kern's own son or not. I have seen him mark off a court and
play this band tennis with him with hand-made paddles; I
have seen him referee for the little football games in the back;
I have seen Frank take him over to l\:Iiami Beach and get in
paddle boats with him.
Carroll is, I know-this is not hearsay-I know he is happy
where he is. Now after I go over that testimony I find myself particularly resentful of a lot of this testimony and over
this proceeding·, and not becau'se I know the man, but from
this testimony I know that Mr. Lindsey could not be a suitable
characterThe Court: I am the one to decide from this testimonv on
that.
.,
The Witness: The only thing· I want to sayThe Court: No, you can't go into that. You can go into
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your personal knowledge of Mr. Lindsey or anything he has
done here in the courtroom or from your observation of him,
but you can't pass your opinion on the testimony here before
me as to what I ought to do.
The Witness: I am not frying to.
page 714 ~ 'J.1he Court: I understand you are not, but that
is a rule of evidence that you must adhere to and
not commen~ on the evidence taken llcre. lf that were not
true, I would have every witness to get up and say what they
thought of this case on the evidence I have heard here. I can't
permit that.
Mr. May: You can tell only what you know.
The Court: And your observation of him and what you
learned on things otherwise than in the evidence. You may
then give your opinion on what character man you think l\Ir.
Lindsey is from the things you learned, not the things you
have heard here. Don't give your observations on the testimony that you have heard· here.
Mr. May: Anything you have seen yourself or know yourself.
The Witness: ,Vell, I will have to put it another way, then ..
A. ( continued) I happen to know all the members of the
family wellBy l\Ir. Boyd:
page 715

~

.

Q. ·whose f am1ly 1

A. I will enumerate them: Mrs. Utsey, Captain
and Mrs. Kern, Mr. and r.frs. Donald Russell.

The Court: All right, you have a right to say on your own
obsenration of them what you feel is there tre'atment of the
child and the welfare of the child with them. Then if you
know anything personally against Mr. Lindsey; that is, of
your own knowledge, you have a right to tell me that.
The Witness: Fortunately, I have never seen much of
Mr. Lindsey.
Mr. Parker: You say very fortunately you have not seen
him!
The Witness: Much of him.
The Court: All right, g·o ahead.
The Witness: I just wanted to vouch for the character of
these members of the family. That is all.
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J3y Mr. .May;
Q. Mr. Dargan, anything you care to express about the
Utsey family that you have knowledge of, such as whether

·or not they are proper people to have the custody of Carroll
,or whether or not they are immoral, you may testify as to
that.
page 716 } A. I would say that the child could not be in
better custody than when he was with Mrs. Utsey
:and when he was with his mother J\frs. Kern and when he was
with-on short visits-Mr. and Mrs. Donald Russell, and if I
do say so, when he was with Mrs. Dargan and me.
Q. May I ask you some questions or are you through,
A. You ask them.
Q. You have seen Mrs. Utsey constantly?
A. I have.
Q. Do you know or are you able to say whether or not you
have seen her over a long period of time and more regularly
than 1\fr. Lindsey ever saw her?
A. I know I have.
Q. Would you then say you were better able to judge her
'Character than Mr. Lind~ey?
A. I would say very definitely.
Q. What type of woman is she f
A. The highest type, morally and every other way.
Q. Do you know of anything at all which might classify
her as immoral?
A. Nothing whatsoever.
Q. Would you say the same thing or not of Mrs. Russell!
A. Absolutely.
Q. How about Mrs. Kern f
A. Absolutely.
page 717} Q. Has Mrs: Utsey interfered in any way or
. ._
meddled in your mar.ried life while you1; wife' was
livino·?
A.;:-.Not in tl1e slightest manner at any time.
0 .. 1\fr. and :Mrs. Russell lhred in the same city with you 1
A. That is rig·ht.
Q. You saw them constantly?
A. Very constantly.
Q. Have vou ever had anv knowledge or ever seen Mrs.
Utsey interfere in any way with the marriage of Mr. and Mrs.
Russel1t
A. I have not.
Q. Did Mrs. Utsey approve of you as a son-in-law· or object to the marriage?
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.A. If she did, I never did lmow it. We have always gotten
along famously.
Q. How many Christmases did Carroll sp~nd._at your hornet
A. Two; the school year 1937- '38, that would be one Christmas and the school year 1939-'40.
Q. What presents, if any, did Carroll receive from his
father during· those two Christmases f
A. As I recall it, none came to me. Who they came to I
don't know, whether it was Mr. Russell or Mrs. Russell, Mrs_
Utsey or who, but there were presents and I was told they
were there to help put them under the Christmas tree for Carroll.
page 718 ~ Q. What were they t
A. They were toys with the exception of a
$50.00 check which came to some member of the family; I
know it was not me. It was given to me to invest for Carroll. I did invest it and I forget the stock now, but the stock
went down. So I took the loss myself, told :Mrs. Utsey that
I would rather she take the $50.00 and put it in either Postal
Saving·s or Government bonds, and I was toJd that was done.
Q. You mean the stock you haq bought for Carroll went
down and you kept that and made the $50.00 good ·for M:rs.
Utseyf
A. That is right.
Q. Now that was one Christmas, I assume. How about the
other Christmasf
A. I was told there was a watch. I don't think I ever saw
the watch.
Q. Did you ever receive any other presents during the year
either directly from Mr. Lindsey or through some other
source for Carroll which might have been from Mr~ Lindsey?
A. I did not.
Q. Were any letters ever written to you by Mr. Lindsey¥
A. None whatsoever.
Q. Did you ever have any correspondence or conversation
with l\fr. Lindsey?
A. I have never had any correspondence with him. I bad
one conversation with him. Possibly a year ago
pag·e 719 ~ be and his brother-in-law drove up in front of my
house anproximately nine o'clock in the morning
because I was leaving- mv house to go to mv office. He
stopped me and introduced himself to me. That was the first
time I had ever seen him. Vl e talked-he asked me if I had a
few minutes to talk to him. I told him I would be glad to.
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I forget the exact way the conversation went except I told
him I would be glad to tell him anything I could about the
life of Carroll while he was with me. He was not at tllat time
·with me. He at one time, I remember, attempted to assail
some members of the Utsey househol<l and I stopped him.
Q. During that conversation f
A. Ycs, and I stopped him and told him I was very glad to ·
talk to him, but I was not going to listen to him attack any
member of the Utsey family. So he stopped that and we went
ahead talking about the child.
Q. Do you remember how he started off either attacking or
assailing the family?
A. I do not.
Q. During the time Carroll lived with you did he ever question you in any way about his father-his real father 1
A.. No, he did not and that was one question I remember
asking Mr .. Lindsey myself when he was there. He will remember this and his brother-in-law, too. I said: '' Mr. Lindsey, I don't blame you for wanting to see your
page 720 -~ child or havin~i; yom child, but there is one thing
I can't understand and that is why after all these
years, during wbi('.h time for all you know the child· mig·ht
have been dead, why this sudden fatherly love and interest
in him?" He said: '' Mr. Dargan, you just don't know what
I have gone through.'' I said: '' I fortunately don't know
much about it, but I do know that during the time Carrollthe two terms Carroll was with me I was available to be seen
and Carroll was available for I have made no attempt to hide
him and I just assumed if anybody were interested in the
child he could certainly with the greatest of oase have found
out where he was through me at any time.' t I don't recall
what he told me ,vhen I asked llim that.
It was a matter referred to, Judge, about my signing papers
as guardian for Carroll. I own property in the City of Spartanburg and Carron came to visit me-I mean to go to school.
·while he was in school he came home one day and said the
teacher wanted me to send tuition. We did l)ay tuition for
Carroll. The next term it came up-the question arose aµ:ain
and in the meantime I had asked somebody about it and they
said: "I don't think you should have to pav for Carroll."
So I went over to see the principal of the school, a Mr. DeBree, and asked ..him about it and he said I would ha-ve to see
the superintendent of the school. I telenhoned
page 721 ~ J\fr.•Jenkins, the superintendent, whom I knew
personally, and be said: "We11, just don't. send

450

Supreme Court of Appeals of Vil'giuia

R. L. Dargan.
any further tuition until you hear from me.'' I have never
heard from him, but I have never signed any guardian papers
because DeBree told me I could keep from paying tuition by
signing some guardian papers and I told him I wouldn't do

it.
Q. Do you know whether or not they made a notation to
· that effect on the card?
A. I don't know, but I refused to do it. Now I did-I am
devoted to Carroll and I did, together with my wife, ask Mrs.
Kern what she thought of us adopting him and we were refused. I am still devoted to him.
Q. Now did Carroll ever say anything to you or question
you about why his name was changed from Carroll Scott Lindsey to Carroll Scott Kern f
A. I don't recall that he did.
Q. All you know then is when he came back fo SpartanburgA. I recall slipping up once or twice and calling· him Mr.
Lindsey, which I did the first time and he corrected me. That
is all. Would it be in order, if not too much trQuble, but
maybe the g·uardian would like to see a couple of snapshots
taken of him while with me? ·l\Tould the Court like to see
themY

The Court: Yes.
Mr. Parker: I would like to see them.
The Witness: One of them was taken with my
page 722- ~ wife.
Mr. Parker: It is all right with me for those
to go in.
The Court: I would be glad to have them in evidence.
Mr. Parker: So would I.
The Court: I don't know whether this gentleman wants to
part with them.
The Witness : I have nrints of them. If the Court would
rig-ht. They were taken in ap~
like to have them, it is
proximately 1939.

·an

Note: Filed and marked Exhibits X-19 and X-20.
CROSS EXAMINATION.

By Mr. Parker:

.

·Q. Do you know your wife's handwriting? Will you state
whether or not that. is your wife's handwritingf
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A~ That does look lilrn my wife's handwriting. If it were
:addressed to me., I -would know it in a minute.
Q. "\Vould you look at the letter on the inside and see if it
also looks like your wife's handwriting and look at the signature f It is in the evidence that she has admitted it was
hers ..
pag·e 723 } A. It does look like my wife's handwriting.
Q. I will ask you then if you will read what
your wife had to say about Mr. Lindsey from this letter, beginning with the word ''let'' down to the word ''wrong'' on
the first page, if you will
A. '' Let me thank ]?orsey and you now for the lovely time
you gave us. I have ~ever quite enjoyed anything so.-

Mr. Boyd: This is a statement written to whom 7
lir. Parker: . Written to Mrs. Lindsey-Mrs. Kern; it was
l\frs. Lindsey at that time.
l\fr. Boyd: I would like to inquire as to the purpose of it.
The Court: \Vhat is the purpose of it? This gentleman's
deceased wife is not a witness, of course. It is not a proposition to impeach her?
Mr. Parker: No, sir. This gentleman said from what he
had g·athered from the Utseys about Mr. LindseyThe ·witness-: I didn't say what I gathered.
. The Court: No~ I stopped him, told him he could not render his view of Mr. Lindsey on solely hearsay, that if he had
contact with Mr. Lindsey or knew for himself of
page 724 ~ circumstances on which he could say this or that
about Mr. Lindsey I would let him do so, but he
did not and did not undertake to do it then; he was stopped.
He then went on to state his approval of the Utsey family,
but he did not say anything· about Mr. Lindsey.
Mr. Parker: In the evidence here you are going to read
tl1is is set out in tliat evidence.
The Court: I will read the letter because it is alr.eadv in
evidence.
~
Mr. Parker: And I am asking this gentleman this question
after he reads this that if that was his wife ts opinion after
having· known his wife as he did would he have considered
that as a good opinion of• a person knowing someone else.
1\fr. Boyd: That iR one too far removed.
The Court: That is asking this g·entleman to pass secondlumd on whether he would pass this opinion. on somebody because his wife had a good opinion of someone and the wife
had a g·ood opportunity to form the opinion. It is too far re--
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~

moved. The letter is in evidence, but I won't let
this _gentleman comment on it one way or the
other.

By .Mr. Parker:
Q. I ask you .if. your wife did say that :Mr. Lindsey was a
:fine man, an excellent husband for Mrs. Kern and that she
was a lucky woman to get him, would you think differently of
Mr. Lindsey than you have stated heretofore¥
Mr. May: Just a moment before you answer. I have no
objection to the witness answering t_hi~ question, but I want
to say now that once, Mr. Parker has opened this subject of
hearsay up I just feel that I have the right to go back and ask.
Mr. Dargan to go into all- the hearsay evidence that mightany conversation he had with his deceased wife that gave
him a different opinion since this letter was written.
The Court : I am going· to rule I am not going to let this
g·entleman pass his judgment on the letter. I sustain Mr.
May's objection.
Mr. Parker: I except to the Court's ruling. The letter is
already in evidence.
The Court: It is merely asking tl1is gentleman for bis opinion formed upon his wife's opinion. It is too far removed.
Note: Letter :filed and marked Exhibit X-21.
~

Note: At this point tl1e Court recessed until
2 :45 o'clock P. l\L at which time the hearing was
resumed with the same witness on the stand.

page 726

By Mr. Parker:
Q. Mr. Dargan, you stated when .the child first came to
you or to your home you said: ''It was decided the child
would ~;o with us." ·what did you mean by "It was decided''?
A. I was very glad to have Carroll there ·because I. had
known him and was devoted to him. When I said it was decided I meant my wife and Mrs. Russell, Mrs. Kern and Mrs.
Utsey, or ·whoever was involved, hail decided that.
Q. All of them together f
A. I didn't say all of them together.
Q. What did you say 1
A. I said it was decided by either two or perhaps all of
them ; I don't know.
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The Witness: Your Honor, I want to say one word. I was
not even asked to come up here; I just <lid it on my own volition because of my interest in the welfare of the child Carroll and also if I could ·be of any help as a character witness for the members of the family whom I
page 727 ~ thought ha~l been gTossly mistreated in the testimony as given.
By Mr. Parker:
Q. You said that you came up because these folks, you believed had been grossly mistreated by the evidence introduced
in this case. Had the evidence in this case been sent to you
and you read it T
A. I had not read it.
Q. How do you know what evidence there was to make you
come heref
A. Mr. Russell told me.
Q. Then your belief depends upon what somebody told you
who was very much interested 1
A. Upon what he said he had read in there and what I found
out since coming here to be true.
Q. You didn't find that out until you came here, though,
did you1
A. It was exactly· as told.
Q. Have you read the evidence?
A. I read portions of it, yes.
Q. When did you read iO
A. The night I got here; nig·ht before last, I believe. It
made me very glad I bad come.
Q. And also gave you an opportunity to brush up on your
memory, didn't it T
pag·o 728 ~ A. I woulcln 't say that.

RE-DIRECT EXAMINATION.
By Mr. l\fay:
Q. Mr. Dargan, I wish you would please state now how you
happened to see the testimony; who had possession of it to
show it to you; how long the entire conference lasted and just
how much of the testimony you actually read, if you read any
of it and just about how much other testimony was read to
you?
A. I happened to see the testimony because Mr. May
hroug·ht it with him to the John MarsbaJl Hotel. Portions of
it I read and had read to .me minor portions of it. Our coun-
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sel Mr. May picked out passages to read, that is all, and the
whole conference lasted I would say less than two hours.
RE-CROSS EXAl\IINATION.
By Mr. Parker:
Q. So you based your opinion on minor parts of this evidence 0?
A. I wouldn't consider it as minor parts. I think our counsel is competent to present the major parts.
Q. You stated just now minor parts were read to you.
A. When I said minor parts I meant short parts.
Q. So you didn't even read all of it, weren't interested
enough to read all of it to see what Mr. Lindsey
page 729 ~ had to say for himself?
A. I was very interested.
Q. You didn't read it, did you?
A. I wish I had had time.
Q. You had all that particular night.
A. I had all that night.
Q. Vvas that last night or night before?
A. That was the night we arrived, night before last, after
driving approximately 400 miles.

RE-DIRECT EXA1\HN...i\.TI0N.
By Mr. May:
Q. May I ask you if I took the record away when I left f
A. You took it away.

RE-CROSS EXAMINATION.
By Mr. Parker:
.
Q. You could have asked for it if you wanted to l
A. I could have.
Witness stood aside.
~

MRS. M. C. M. UTSEY,
a witness introduced in behalf of the respondent,
being first duly sworn, testified as follows:
page 730

DIRECT EXAMINATION.
Mr. May: Your Honor, there is something I would like to
bring- out first that would not be in tl1e chronological order of
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testimony, but we want to bring this testimony out in the absence of Mrs. Kern for obvious reasons and when I am
through on this point I would like for Mr. Parker to cross
examine and then we could have her come back, but I would
like to ask these questions while she is out so the Court will
know about it.
·
The Court: I will let you ask the question first, but Mr.
Parker has the rig·ht to determine whether he will cross examine then or after your examination is through. If you
rest after that, of course, :Mr. Parker will have to cross examine, but it is up to him whether he wants to
page 731} examine piecemeal or in toto..
Mr. May: I will leave it up to Mr. Parker. I
think he will cooperate with me on that point.
l\Ir. Parker: It all depends.
The Court: Go ahead, gentlemen.

By Mr. May:
Q. Will you please state your full name?
A. Mary Cecelia l\IcKenna Utsey.
Q. What is your residence and occupation, if you have

any?

A. I have no occupation; I am living in Columbia at the
'\Vade-Hampton Hotel.
Q. I believe you are the mother of Mrs. Kern?
A. I am.
Q. Shortly before the marriage of Mrs. Kern to Mr. Lindsey will you please state if she had any serious illness and, if
so, whatf
A. She did. She had a very serious illness, sleeping sickness, after exams.
Q. After exams?
A. Yes.
Q. Just about what year was that?
A. I must ask vou not to ask dates. It was the year they
were married. ·
Q. The year they were married?
}Jage 732 } A. Yes.
Q. Before they were married?
A. Yes. This was in .January or after exams and they were
married in May and she was quite ill and the doctor was very
much surprised that she came out of it so completely recovered.
Q. "\¥hen you say completely recovered do you mean physically?

\
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A. I mean by that her right hand was paralyzed and her
right jaw and I stayed with her constantly with the nurse
and rubbed her arm and face, which was a wonderful success; I thought it would leave her that way and the doctor
said she had me and God to thank, _but it left her very nervous.
When Mr. Lindsey came there to marry her I told him I felt
it due him tbat, I tell him of this. I said: '' She is highly
nervous and I.hope that you will take good care of my baby.''
He laughed and said: "Mrs. Utsey, there are just as good
doctors in Richmond as there are in Columbia.'' After I
had told him this and he knew the doctor had said-I had told
him before that she must be treated very carefully for at
least a year for her to completely get over this nervousness.
He knew this, I told him, and I think it is in the record how
she was brutally treated.
Q. Don't let's go into that now; I will come to that later.
Was there any permanent mark or anything like
page 733 ~ that or did it affect her memory or mind in any
way?
A. Well, it shows up more when she is worried or has anything that affects her in an unpleasant manner.
Q. How about her memory 1 Is her memory as clear as
the average person's?
A. No, it is not and the doctor told me that I shouldn't
be worried, that it wasn't anything that would affect her
mentally, that it was just a question of nerves and if- she were
treated carefully that everything would be all right.
Q. Well, is she as quick of mind as she was before tlie illness?
A. No, she is not and that was one reason it worried me
so terribly when I knew the way she was being treated.
Q. Now have you all ever told Mrs. Kern about her illness
or does she know she had sleeping sickness f
A. Yes, she did find it out, but we have never called these
thing·s to her attention.
Q. Does she know anything of the details of the illness-1
A. No.
Q. She just knows she had sleeping sickness and that 1s
alH
A. She knew she ,,;,ras very ill and she was sleeping; and
wl1en it finallv left her she said: ''I feel ~:rand," but it left
her as I say, highly nervous and she didn't have the proper

(
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~

care and quiet attention that tlie doctor told me
that she should.
Q. Are you talking about when she was mar-

ried1

A. I am talking about after she was married.
Q. I am not interested in anythmg about what happened
afterwards; all I want to know is about this illness now.

wr

A.
ell, I mentioned that to show you tl;lat this condition
was aggravated instead of remedied.
Q. l <lon 't want you to mention that now; just want to ask
you about the illness.
l\fr. May: Now, if Your Honor please, the reason I have
made this request is because we have preferred Mrs. Kern not
knowing any more about .this than necessary. Of course, if
Mr. Parker insists upon it and is notMr. Parker: I am not going to examine her on that. All
of that is in here; practically the same words are in this testimony. I am not going to examine her on it.
Mr. Boyd: You are not going to do iU
Mr. Parker: No.
Mr. Boyd : If that is true and this is the only thing said
about it, I would like to know about her present condition.
By Mr. Boyd:

Q. Is she still in a nervous condition f
A. Only when she gets worried or. has anything
like this to upset her.
Q. Now this upsetting worries her or is worse on her than
the average person 1
A. Yes, that is correct.
Q. You said that she is not as quick of mind as before¥
A. That is correct.
Q. Could you give us any more information ~vhat you mean
by thaU
A. Well, I mean she becomes confused easily when she is
caused to be nervous.
Q. What about her judgment? Has it affected her judgment in any wayf
.A.. No, not in any way at all and no one notices it except
on an occasion like this when she is terribly upset and hurt.
Q. As a result of this has she become what you would call
a temperamental person t
A. Absolutely not unless, as I say, she is hurt or upset.
Q. Is she subject to any particular kind of upsetness?
page 735 ~
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A. No, her life nowQ. I don't mean anything about what her life is now. I
mean is she subject to any patticular kinds of disturbances if
A. No, not at all in any way, shape or form.
Q. ls there any reason that you know of why
page 736 ~ this illness would affect her as a mother of a
child?
A. Absolutely not.
Q. In your opinion this illness has not made her any less a
fit mother¥
A. Absolutely not. She is a perfect mother in every way.
Mr. Parker: There are some questions I will have to ask.

CROSS EXAMINATION.
By Mr. Parker:
Q. If something would happen to that child, he got hurt or
something, she would get nervous and all wrought up 1
A. ·wen, she has had occasions-she bas been in an automobile wreck and she ,vas perfectly calm.
Q. I thoug·ht you said whenever she got upset.
A. I beg your pardon. I said when she was hurt. She
wasn't hurt in the wreck.
Q. The only kind of excitement that gets her stirred up so
her memory is not good is a matter like this?
A. vVell, ·she is slow to remember dates and things of that
kind.
Q. Have they told you that she had not been remembering
so well in this case ?
A. She told me. She said: '' I can t remember the dates
they ask me." I said: ""\Vell, Baby, don't mind
page 737 ~ that; I can't remember them, either."
Q. -So you have that same trouble she has f
A. I do. I ain highly nervous myself.
Q. So the trouble she has is not unusual? Both of you have
it?
A. vV ell, no. Mine wasn't brought on by illness. Mine was
just simply-I never made a g·ood history student and in that
way can't remember dates. You find plenty of people in the
same fix.
Q. Since she left l\Ir. Lindsey the only occasion that has
affected her memory is this thing that is taking place now?
A. Well, you see, he has worried all of us with this thing
for a number of years.
1
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Q. w·orried you all for a number of years?
.A.. Yes, sir.
Q. He worried you because he wanted to see his child?
A. Except during the six years that he made no effort what.:soever and we thought he was going to stay out of it entirely
.and not attempt to see the child..

)fr. Parker: Now it is understood I am not through with
this witness.
The Court: I understand that .
.lt. (continued)

And during those years everything was
very pleasant because he didn't molest her in any
page 738} way.
Q. In what way or ways did he molest her?
A. Well, wlrnt do you want to know about it?
Q. I am asking what ways they were that he molested her?
l\fr. Boyd: I think we are getting out of the particular examination now.
M:r. Parker: She broug·ht it in.
The Court: I think Mr. Parker is still pursuing- proper examination. It is somewhat remote, but it is a little germane
to the thing Mr. 'Mav asked him to examine her on; that is,
when and under what circumstances. Now he has gotten into
what period of time it was this nervousness or lack of memory
exiRted. It is near the border line.
Mr. Bovd: As I understood, it wasn't so much a period, as
wl1ether it was hroug-ht on by Mr. Lindsey.
The Court: Yes. Now Mr. Parker is asking.her what did
occur which broug·ht anv of that unusual situation on her or
nervousness to bring· about nossible lack of memory. Go
al1ead. If you are through with nursuin~· that subjectMr. Parker: I would like for her to answer at
pag-e 739 } this point because she brought it up. She said
l\fr, Lindsey caused tl1esc things.
Q. What l1appened with them that he did bother her and
l)ring on this trouble?
A. I clidn 't say tbat Mr. Lindsev brought on the tro11 ble.
T said tbe illness had affected her nerves. I told him before
lrn married her-

Mr. Parker: I don't want to g,·o into all that.
The Court: Mr. Parker is talking about the time of her ill-
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ness what was it Mr. Lindsey did to her so as to get her in
an unstable condition where forgetfulness came on or any
other situation you spoke of.
The Witness: I think it is in the recordsThe Court: He is asking you not what is in the records, but
as far as your memory is concerned.
The Wi.tn~ss: Well, when the baby was about a year old
he came to Columbia and boasted around that he had a very
high-powered car, how fast it would go, and that he was going to try and get the child.
1

By Mr. Parker:
Q. Did he boast that to you f
A. No.
page 740 ~
Q. So you qnly know that from what somebody
told you1
.A. ·wen, we employed a detective to watch his every move
and we never left the child that it wasn't watched with a detective in the house because he had boasted that.

Mr. Parker: I ask that evidence be excluded as purely
hearsay. She said he didn't make it to her.
The Court: Are you asking that it be excluded that she or
someone else employed a detective f
Mr. Parker: No. I mean that he boasted about trying to
take the child. She said he didn't boast to her.
The Court : It is allowed in to the extent of these rumors.
The truthfulness of them is not, of course, determined by the
Court. This lady said she heard these rumors and it is simply a deduction on sucl1 rumors. That much has to stay in.
Mr. Parker: That is an right.
1

Q. Now he went out to the house to see the child and you
wouldn't let him see it until you called up the lawyer in town
and had the lawyer that was representing you come out there
to the home?
A. That is correct.
page 741 ~
Q. And then you had some men-some detectives or some body behind the curtains or clra pes
in the house watching him the whole time that he tried to see
the bab:vt
A. I beg your pardon.
Q. Who did you have behind the curtains ·1
·A. We had a detective in the house.
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Mr. May: We have ce:::tainly gone too far now.
The Court: I don't think so. i ou asked to split it up and
considerable latitude is allowed Mr. Parker on it. You asked
for an unusual situation and it is one that is hard for the
Court to tell where the line of demarkution comes. You presented a situation where Mr. Parker naturally gets hvo cross
examinations of the witness and we can't limit him as long as
it is at all gei·maue to the original statement of this witness.
By l\fr. Parker:
Q. You say you had detectives in the house. ·where were
they¥
A. In a back room. I think perhaps he was in the kitchen,
if I am not mistaken.
Q. Didn't he constantly come in and open doors and watch
Mr. Lindsey the whole time he had the little baby on his
knee?
page 742 ~ A. No, he didn't see the baby then.
Q. He didn't see it when he first went there,
but you got the lawyer and then he did see. it, didn't he f
A. I was upstairs; I bad nothing to do with calling the
lawyer.
Q. Would you call that very much of a way of letting a
father see his baby with detectives and lawyers and things
of that sort in the home while he was trying to see and caress
the baby·?
]\fr. May: vVe object to that question on the ground she
can state the facts and let the Court draw its own conclus10n.
The Court: Objection sustained.

A. He caused us to do that because of his boast the way he
was going to do.
l\Ir. May: Don't answer the question. The objection was
sustained and you don't have to answer it.
Mr. Parker:· That is all now.

RE-DIRECT EXAMINATION (Resumed).

By Mr. May:
Q. Mrs. Utsey, when did you first learn of any courtship
or sweetheartship between l\Irs. Kern and l\Ir. Lindsey?
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A. When we were in Richmond. I brought ~y
family down that summer and we met :i\Ir. Lindsey
at Mr. Farinholt's home.
Q. For what purpose did you come here 1
A. To spend the summer down here with-Mr. Utsey was
here in Richmond.
·
Q. Just a visit, you say·?
A. Well, we rented a home down here and Mr. Utsey was
here at the time and I had intended staying until I learned
that my oldest daug·hter was to be graduated the next year
and not enter the senior class at the University of Virginia.
So I went bacJt for that reason. As always, I had my children's interest at heart.
Q. How many children did you have 1
A. Three.
Q. When did you first learn that Mrs. Kern contemplated
marrying Mr. Lindsey! If you don't know the date, you
might say how long before the marriage.
A. I don't know the date, but it was between January and
May.
Q. Did you object to the marriage?
A. No.
Q. Did you attend the marriage?
A. No.
Q. How long did Mr. and Mrs. Lindsey live together before they separated?
'
A. About two and a half years, I think, or
page 744 ~ maybe-I think that is about riQ.·ht.
Q. Did you interfere or meddle in any way in
the marriage while they were living togethm· 1
A. 1\fr. May, I will answer it this way. Your Honor, if I
can tell it this way, before the child ·was born my claug-hter
wrote me that 1\fr. Lindsev was verv cruel to her. I did not
reply to her. I called his sister, Mrs. Dickerson, who lived
in the apartmentQ. :M:r. Lindsev's sister?
A. Yes. who li;,ed in the apartment with them. I told her
the circumstances and I said: "Won't you please see that
your brotherpage 743

~

Mr. Parker: Was Mr. Lindsey present during any of this
conversation 1
·
The Court: I don't think the conversation with hiR ~ister
is nermissible. She can state the fact she called the sister
nnd complained, but the details are not admissible.
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Mr. l\Iay: She can state the purpose of il
The Court: ·Yes. She called the sister about a letter that
Mrs. Kern-that is., Mrs. Lindsey, had written to her conveying information of cruelty, but she can't repage 745 ~ cite the conversation bet,veen she and the sisterin-law. She can state what she did as a result, if
anything, of talking to that sister.
By Mr. May:
Q. ·without relating auy conversation you had with Mr.
Lindsey's sister will you please state what information you
had and your reaction thereto and what you did?
The Court: She stated she had a letter from her daughter·
and she called the sister. Now she can say anything· she did
after she talked with the sister, if she did anything.
By l\Ir. May:
Q. What did you do besides talking to her?
A. I did nothing·. :Mr. Lindsey has never produced a letter
that I wrote to my daughter saying· one word ag·ainst him.
If I did it, I don't recall having done it, but ii he has such a
letter that I ever said anything to my daughter against him
until they separated I can't recall it.
Q. How frequently did you visit your daughter and Mr.
Lindsey in their home wllile they were living together?
A. I never visited them until I heard that my daughter was
in the hospital before the birth of the baby. The baby was
born Monday morninp: a short w11ile after I arrived; in fact,
the baby liad been born before I got to the hospage 746 } pital.
Q. Were you visiting in Richmond and other
}Jlaces before that?
A. No. I didn't come to Richmond at all. My daughter
told me after I ~:ot there that Mr. Lindsey had told her he
tlidn 't want me there.
Mr. Parker: I object to that.
The Court: Objection sustained.
Bv Mr. Parker:
· Q. Mrs. Utsey, did you ever visit in the home before the
baby came at any time that any telephone call came through
from South Carolina givin!t you information which you kept
to yourself which apparently concerned the election between
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Senator Cole Blease and l\fr. Byrnes, who I believe was elected
at that time, and as a result of which you had some run-in with
Mr. Lindsey f
A. He tried to make something out of the conversation. In
other words, put this-how shall I word it¥ He tried to make
it appear that the conversation was from someone in whom
I was interested. It was from a friend of the family, a friend
of all of us.. He knew I had taken a great deal of interest in
politics; my husband was in politics and that was the reason
I was called' and told who was elected.
Q. VVere you visiting in the home at that time t
pag·e 747 ~ A. I wasn't visiting. I was staying· there after
the baby was born, cooking and washing and ironing, doing all of the work. rhere was 110 servant there.
Q. vV as this after the baby was born t
A. Yes, this was after the baby was born, and may I say
this that when I went there not until that time did I find out
he mistreated my daughter. I didn't say one word to him
in regard to his mistreatment of my child. I knew that he
had struck her; I had been told so by others.
Q. How did you know he struck her 1
A. Because she told me so.

Mr. Parker: I object t'o that, Your Honor.
The Court: Well, the fact she bad information from her
daughter that he had struck her and then she didn't say anything to him is admissible. The truth of whether he had
struck her, of course, the Court excludes and does not consider, but her reaction towards her son-in-law on that occasion
is admissible, the status she took in the home after being informed of such fact.
By Mr. May:
.
Q. You came to Richmond at the time the child was born,
did you not!
page 748 ~ A. I did because my daughter asked me to come
and I wouldn't have come had I known that Mr.
Lindsev told her that he clidn 't want me there. It made me
feel he~ had something to hide. That he didn't want me to
know of it. Knowing all this, I never opened my mouth to
him about it. · I never went to the hospital to see my daup;hter
after he had paid a visit that I dicln 't find l1er in tears.· I
said: ''Baby, what is the matter?" She said-
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The Court: Don't recite the conversation between you and
your daughter.
Mr. May: When I ask you a question just answer the question and don't keep on talking, please.
A. (continued)

,vell,

my reason for saying that-

The Court: You can't say that. Go ahead Mr. May.
By Mr. May:
Q. How long did she stay in tlw hospital after the baby was
born before she left the hospital·¥
·
A. She was there-I can't recall exactly.
Q. "\Vas it five or ten clays; something like that f
A. I think so.
Q. You think what?
A. That it was about that length of time.
Q. Five days or ten days f
page 749 ~ A. I really don't remember exactly. I rather
not say.
Q. Were you up there in the hospital room when ~fr. Lindsey would come in?
A. No. If I had been, she would have been in tears.
Q. Did you ever sec Mr. Lindsey act cruelly towards his
wife?
A. The Sunday that I left she ,vent all to pieces. She knew
I had to lea-ve and it was no one in the house with her; there
was no servant t11cre. She knew she was being left alone with
him and she knew-

The Court: Mrs. Utsey, you were asked if you ever saw
Mr. Lindsey act cruelly towards your daughter. The answer
is yes or no and you can tell of what it consisted. Confine
yourself to the question.
A. ( continued) If it means striking 11er, no.
Q. Did you ever see him mentally cruel to her and by that
I mean did you ever see him abuse her or curse 11er or speak
rou~:hl;v or harshly to her and particularlv at the time or just
about the time the baby ·was born and after1
A. He dicln 't speak to her that way in my presence.
Q. He didn't speak to her?
The Court: He said he dicln 't speak to her that way in her
presence.

466

Supreme Court of Appeals of Virginia

lllrs. M. C. 1ll. Utsey.
A. Until the Sunday when I was leaving.
Q. Tell us what happened then.
page 750 ~ A. °\Vhen I started to leave she went all to
pieces and she said: '' Mama, he knows now that
you know how be has treated me. He is trying to keep it from
youBy the Court:
Q. Was he present when that conversation took place 1
A. Yes, he was present and she went all to pieces and he
didn't like it at all, but finally he begged me not to leave. I
told him that I had to get Mrs. Dargan hack to enter the university and her ticket was out; she came clown from New
York. He said: '' ~frs. Utsey, don't leave. I will buy another ticket for l\frs. Dargan." I said: "It isn't a question
altogether of the ticket.'' I said : '' She must be there when
the university opens,'' and I left there knowing how he had
mistreated her, after having seen her suffering mental agony.
Everything was pleasant. I kissed him when I went there,
having known he had mistreated my daughter, and I kissed
him good-bye.
By Mr. May:
Q. Did he show any reluctance in kissing· you good-bye or
was he willingA. Not at a1l. I patted him on the shoulder and I said:
"Let us forget that all of this had happened.'' They were
my last words to him. She asked mc-Rhe went all to pieces
and said: ''Mama, please take me witl1 you." She said:
"I can't stand it any longer." I said: "Baby,
page 751 ~ you are upset now; you are not well-

Mr. Boyd: If Your Honor please, I think t1mt is objectionable unless Mr. Lindsey was there.
Tbe Court: I think so, too.
Bv 1\fr. Mav:
·Q. Was ~Ir. Lindsey still there?
A. Yes, he was there.
The Court: Objection overruled. Go alrnad. You can tell
what conversation took place if be was present and heard it.
A. ( continued) I said: "You talk this over and if Yon Rtill
want to come to me, let me know and I will come for you.'' I
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said: '' I am not going to interfere in any way.. I want yon
to be happy." The next Sunduy I got a telegram from her
.and she said; '' Mama,The Court: You musn 't state that..
Mr. May: You can't tell the conversation unless it came
from him or in his presence.
The ·witness : He knew she was calling me.
Mr. May: How did he know that f
The Witness : She told me. I asked her.
The Court: That is still not proper. The fact she was
called by the daughter she can state because that
page 752 } is a fact, but she cannot recite conversation..
The Witness: I did answer the phone. May I
tell it f
The Court: No, you can't tell your daughter's conversation.
The ·witness: :May I tell why she called me!
The Court: No. Your daughter could-Mrs. Kern can tell
that, but this lady cannot recite the conversation that Mrs.
Kern told her as to why she was calling·..
By Mr._May:
Q. Now, Mrs. Utsey, you had been home about a week, you
say!
A. A week CA'"actly~
Q. When you got the telephone call t
A. Yes.
Q. Now what happened after thaU
A. I arrived in RichmondQ. Did you come to Richmond as a result of the telephone
call?
A. As a result of the telephone call and Mr. Lindsey knew
I was being called and why I was being called. They bad
talked it over and decided to separate; I asked them.

The Court: Did you have that conversation with Mr. Lindsey afterwards or how did you learn he knew why
})age 753 } you had been called? "Why did you say he knew
you had been called?
The Witness : I asked herThe Court: No. Madam, I have told you that you cannot
tell what she told you. So don't try it ag·ain.
Mr. May: May I ask the witness for what purpose she came
to Richmond t
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The Court ~ She answered and said she came as a result of
the telephone call. She can say whether she came to take her
daughter back or not or to consult with her daughter.
By Mr. May:
Q. Why did ·you come to Richmond?
thing that happened 011 the telephone.

You can't tell any-

The Court: In other words, if you came to Richmond beca use your. daughter had been hurt in an automobile accident
or came because you got a message urging you to come.
A. Both of them requested that I come and I was toldThe Court: Don't tell what you were told.
By Mr. May:
Q. Unless Mr. Lindsey told yon. Anything he told you, you
can tell, or anything anybody else told you in the
page 754 ~ presence of Mr. Lindsey you can tell, but anything
told you when Mr. Lindsey wasn't present you
can't tell. I realize it is quite hard for you, not being a lawyer, to understand, but you have to do the best you can. Now
did you and your daughter and Mr. Lindsey sit down, the
three of you together, and talk this thing over or did you ever
talk it over with Mr. Lindsey?
A. I did not because he told me at the timeThe Court: Objection sustained.
By Mr. May:
Q. What happened after you got here in Ricl1mond i Without stating any conversation state what .you did on your trip
here?
A. I got in touch w·ith Mr. White, a lawyer.
Q. For what purpose did you get in touch with Mr. ·white Y
A. To represent my daughter.
Q. And at whose request did you do it f
A. No one's but myself.
Q. Why did you do it?
A. Because Mr. Lindsey had a lawyer to represent him and
I felt she should have a lawyer.
Q. Mr. Lindsey had already employed a lawyerf
A. He had already employed the lawyer and the meeting
was arranged.
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Q. Do you recall the name of that lmvyer?
A. Lovenstein, I think. I think that is the name.
I am not positive; it has been so many changes
quite frequently.
Q. May I mention anotherpage 755

•

~

Mr. Parker: No, I don't think you can mention it. A lot
depends on what this lady is able to recall to determine what
sort of witness she is.
The Court: She says she thinks that is wlio the lawyer was.
By Mr. May:
Q. Do you know where that lawyer's office is located t
.A. I do not, but we went there. The meeting had been all
arranged before I got there.
By the Court :
Q. Did you go to the lawyer you had consulted with, to his
office, or the other one,
A. No, I didn't have time.
Q. Did you go to any -office?
A. No, no one's office except Mr. Lindsey's lawyer's office.
Q. Mr. May asked you do you know where that office was?
A. I do not. I can't recall. I am not familiar with the offices here in Richmond.
By Mr. May:
Q. Do you know whether or not it was in a building· on
Broad Street or a builclh1Q.· on Main Street?
A. I think it ·was Broad Street, a very larg·e
page 756 ~ office-several offices this lawyer had. I have no
idea where it was.
Q. For what purpose lmd Mr. Lindsey employed an attorneyf
l\fr. Parker: I object to that. She wouldn't know unless
]rn told her.
The Court: If she talked with Mr. Lindsey's lawyerThe ·witness: All of us were there around a big table.
The Court: She can say what subject they talked about,
wlu1t the two lawyers and others talked about.
The Witness: They had decided to separate and Mr. Lindsey bad said it was the better way.
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The Court: That was tne subject of the conversation T
The ·witness: That is why we went there.
By Mr. May:
Q. And he employed an attorney before you had"?
A. He did.
Q. Do you recall the conversation that you all had there in
the presence of the attorneys and Mr. Lindseyt
A. We spoke of the trouble between them and he said that
he could have gotten- along very well all right with
page 757 ~ his wife, if it had not been for ,·,that woman" and
pointed at me.
Q. Pointed at who t
A. Said: '' That woman'' and pointed at me.
Q. At youT
A. Yes. I said: ''Don't you for get yourself and speak to
me· that way." He said: "Pardon me, then; that lady.'' I
said: "That is correct." I said: "Now as long as you have
made that statement what have I ever done, even though I
knew you mistreated my child, to cause any trouble between
you f '' He said : ''You wrote to her.every day since we were
married.'' I replied that ever since my children could write
me letters and wrote to me I wrote to all of them if it was
necessary.
Q. Did you write to them every day?
A. I did and he was the only one who had ever objected,
and that I didn't think I had ever said one word in any letter
that I had ever written to my daughter derogatory to his
character because I didn't know he was mistreatfog her as
he had and the only time I had known it I didn't answer her;
I called his sister and asked her and she repliedMr. Parker: You have excluded that once, Judge.
The Court: Objection sustained.
~

By Mr. l\Iay":
Q. That wasn't a part of the conversation you
had there in the lawyer's office?
A. No.
page 758

The· Court: Objection sustained.
By Mr. May:
Q. That is what I was asking you. Did you ever receive
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information from your daughter or anyone else that Mr.
Lindsey was having an affair with another woman t
A. I did..
l\tlr.. Parke1·: Judge, that isn "t proper..
The Court: That is admitted for the purpose of determining what this lady's feelings were towards Mr. Lindsey. It
is excluded so far as it comes second-handed, whether the
truth of it is for the consideration for the Court, for her re.action to it-one phase of the testimony is as to her.feelings
towards him.
Mr. Parker: All right, sir.
By Mr. May:

Q. Was your daughter living with Mr. Lindsey the day that
you all met in the attorney''s office and talked about getting
the divorce1
A. She was, but I didn't go to the house bepage 759 } cause he had said I wasn't coming to the home.. He
later told me when he came to see meMr. May: Don't tell what sl1e told youA. {continued) He told me that he didn ~t mean that £or me,
that he meant it for my daughter Mrs. Russell. I said: ''You
must be mistaken. Mrs. Russell wasn't even in Richmond.''
He said: "I never objected to you coming into the home."
I repeated that again to him ; I said : ''You were sitting in
the living room with my daughter when I came to the door
with the grip to put the baby's clothes in." He didn't have
any; I bought the grip and the clothes, every stitch he had.
He didn't ask me in. I said: '' So you evidently didn't want
me there.''
Q. Now after that da.y what happened?
A. I stayed in Richmond with mv brother.
Q. And ~hat happened as a result of that visit T
A. He knew that she was leaving; he had given his consent and she was packing. She still wasn't at all strong.
Q. Did you have anything· to do with her making up her
mind to leave?
A. Absolutely not. I came here only because I was told that
he wanted me to come.
Q. Did she go back with you?
A. She did. He knew she was going.
Q. She had a baby how old to take back!
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~

A. The child must have been about three weeks
old then, probably. I just don't know.
Q. You said two weeks 'l
A. No; it was less than a month old and she was still highly
nervous.
Q. Was it just the three of you that returned to South
Carolina?
A. That is rig·h t.
Q. No o;ne else in the party 7
A. No one else. Mrs. Russell came down Tuesday morning for t~is meeting in his lawyer's of.flee. I didn't know she
was commg.
Q. Now when you all went back to South Carolina what
city did you all go to¥
A. Columbia.
Q. Now did Mrs. Kern come back to Richmond after that¥
A. She did.
Q. Do you know of your own knowledge for what reason
she came back 1.
A. Because she was very miserable there away from Mr.
Lindsey. She cried a great deal. He called herQ. He did call her?
A. He called her repeatedly and promised to send her
money to come back to him. 'She wouldn't go out with us. Her
excuse was she rather stav home.
page 761 ~ Q. How long did she stay in Richmond on that
trip?
A. Do you mean Richmond or Columbia?
Q. I asked you if she came back to Riclm10nd and you said
she did because she was miserable.
·
A. She was miserable there and I asked her whv and she
said~
Q. Don't tell what she said. She did come back to Richmond!
A. She did.
Q. Did you come with her?
A. No. I wireclQ. Did she bring the baby with l1er?
A. She did.
Q. She came alone with the baby1
A. She did. I think snow was on the ground.
Q. You, of course. don't know except what you have heard
wlrnt happened on that trip f
A. That is correct.
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Q. V\That happened as a result of this trip! Did she stay in
Richmond or come back to South Carolina-?
A. She stayed in Richmond the month required by the
court for her to get the divorce.
Q. What was that?
A. She stayed in Riclnuond the month required by the court
for her to get the divorce. After he didn't meet her she
. started the divorce proceedings the next morning.
page 762 ~ I knew nothing about it and was not here, not with
her. I didn't know she was going to get the divorce.
Q. Were you in Richmond at all during that month?
A. No.
Q. Where did she go after the divorce proceedings¥
A. She came back to Columbia.
Q. And where did she live¥
A. With me.
Q. Where were you living at that time 1
A. On Green Street in the Sylvanna Apartments.
Q.
as that a nice home?
A. Very nice.
Q. Do you know whether or not your daughter received
any aid from Mr. Lindsey in supporting the child during that
period!
A. She did not, not for herself, but the Court decreed that
he was to contribute $15.00 a month to the child.

,v

By Mr. Parker:
Q. Do you mean a month oi· week t
A. A month.
By Mr. May:
Q. $15.00 a month, you say?
A. I will tell you, I didn't handle those checks. I never saw
any of them.
Q. VVell, anyhow, did he send tl1ose checks reg-upage 763 ~ larly?
A. For a while, but there was always an insulting notation on the checks.
Q. You mean always on there Y
A. As far as I can recall. I don't know how many had that
on them, but I do know some of them did.
Q. Do you know what some of them were?
A. I can't recall unless it was thiR: "For the nnkeep of
the inmates of Lower Street;" something to tllat effeet.
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Q. Were any other different remarks about that put on
them!
A. I can't recall.
Q. Were you and your daughter up in Hichrnond during
the contempt proceedings that were held concerning this matter!
·
A. No.
Q..Do you know about wbcu they took place? You had inf ormatiou of them, didn't you"?
A. I knew they took place, but I didn't know when.
Q. After those con tempt proceedings did Mr. Lindsey ever
send any more money f
A. No. The lawyer I had employed, l\Ir. \Vinter in Columbia, told me that he had been informed that :Mr. Lindsey bad
been-would be sent to jail.

Mr. Parker: I object.
The Court: Objection sustained.
pag·e 764

~

By Mr. May:
.
Q. How long· did l\Irs. Kern live with yon after

thatt
A. w· ell, she went to work as a hostess in the Columbia
Hotel Coffee Shop until she was given a position as hostess
on the Eastern Airlines and she went to workQ. How long did she work as hostess in the coffee shop?
A. I couldn't de:finitelv sav.
Q. Can you say whether it was a year, two years or a year
and a. half; anything like that?
A. It ,vasn 't tl1at long. I just don't know.
Q. Do you know what hours she had to work?
A. They were rather late until the coffee shop closed. She
was up very early in the moming; she had to get up before
dav.
Q. Now what happened to ·Mrs. Kem and the baby and you,
for that matter, after l\Irs. Kern obtained employment wit11
the Eastern Airlines Company?
A. I kept the baby with me, which enabled her to work and
support herself and help support the child.
Q. Wbereabouts did you have the baby?
A. In Columbia until sl1e flew from New York. had headquarters in New York, and as soon as she could make arrangements she rented an apartment on West End Avenue, which
is verv nice.
Q. ·111 New YorkY
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Q.
A.
Q.
A..

r

A.. Yes. Then she had the baby and myself fly
up there.

How long did the tlll'ee of you live in New York?
As lo1~g as she was flying..
Do you know about how long that wasf
No, I do not.
Q.. Could you say whether that w.as a year or two years,
:shorter or longer t
A. It was less than a year. We would have remained there
if the hostesses had not been taken off of the airlines.
Q. And then what did you do, the three of you!
A. I came back to-the three of us came back to South
Carolina.
Q. Did you return to the same home in Columbia !
A. No.
,
Q. To a different place there f
A. Yes.
Q. "\¥here was that, do you remember,
A. I can't recall.
Q. ~Tay I ask if you have ever lived in any place in South
Carolina which yon consider was not a nice and respectable
place?
A. I never have. I have always been very particular about
the places I lived on account of my children especially and
Carroll. I lmve always been vm·y particular of the place I
could provide for them and more so when my
pag·e 766 } funds were limited.
Q. Now after you retu med to Columbia how
long did Mrs. Lindsey, as she was then, live with you before
she re-married?
A. She re-married in l\Iav.
Q. How long had you beei1 back in South Carolina f
A. I don't know.
·
Q. Was it as mucl1 as a year?
A. No, it was less tlian a year.
0. ·where did Mr. and Mrs. Kern live a:fter thev were married 1
·
A. At .Jacksonville first until he was transferred to Coral
Gables. Miami.
Q. What happened to Carroll after they were married?
A. I kept him.
·
Q. Why did you keep Carroll? Why didn't Carroll go to
Jive with Mr. and Mrs. Kern?
A. I had ·had Carroll since he was three months old under
my personal care due to the fact that she was working. I be-
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came very much attached to him and he to me and I insisted
that I keep him. I was alone. l\Iy children were marriedQ. Did Mrs. Kern agree to let you keep the child 1 '
A. She wanted the child and Mr. Kern wanted the child.
Q. Did she allow you-did you have the understanding you
were to keep the child permanently t
page 767 r A. No, it was never any understanding. They
wanted to always do that which meant my happiness and I the ·same way with them.
Q. During the time Mrs. Kern was living with you after
the contempt proceedings did you ever know of any income
or support which came from Mr. Lindsey! I am talking about
after these checks that you spoke of a minute ago which were
before the contempt proceedings, but after the contempt proceedingsA. She didn't get any. He has not, so I heardQ. Don't tell anything you heard. Did you ever see l1im
send anything down there!
A. A few toys, yes.
Q. At what times 1 All during the year 1
A. No, they came at Christmas. I saw the toys; they were
put under the Christmas tree.
Q. Was anything ever sent in the form of money for presents at any time except Christmas f
A. I never saw anything. I heardQ. You just tell what you saw.
A. No, I never saw anything because Carroll was with me
and nothing was ever sent to me or to Carroll.
Q. Were any letters ever addressed to you from Mr. Lindsey during that time Y
A. Never.
page 768 ~ Q. Did any letters ever come there addressed
to anyone from Mr. Lindsey and you returned
them to him?
A. I returned them f
Q. Yes.
A. No, not that I can recall. I did see some letters that he
wrote to Mrs. Lindsey. I mean I saw them; I didn't read ·
them because they weren't opened and she told me she clidn 't
open them because she was satisfied they would be filled with
insults.
Q. Was Carroll with you when he started to sc11ool?
A. Hewas.
Q. How many years was he with you after he started to
school Y
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.A. He was with me when he was in the first grade; I think
he was with Mrs. Kern in the second gradeQ. In Jacksonville?
A. She was then in :Miami, and I think he was with :Mrs.
Dargan in the third grade. I hope that is correct.
Q. What grade is he in now f
A. He is in the sixth. He has never missed.
Q. Do you know where he was during the fourth and fifth
grades?
A. With Mrs. Dargan.
Q. I believe you said he was with 1'Irs. Dargan in the third
grade¥
.A. Yes.
page 769 ~ Q. And the fourth gTadc and fifth grade f Would
that be three years f
J.\.. No, no. He was with me then. He came back with me.
Q. He came back to you for one year. What year was
thaU
A. He came to be with me for a year and a half and I was
taken desperately ill.
Q. What grade was he in then?
.A. It must have been the fifth grade.
Q. He is now in the sixth grade. So that would be last
year!
A. I just can't recall the grades.
Q. Well, he did come back to you sometime 1
A. Yes, and was with me and would have remained with
me had I not been desperately ill. I sent him to Spartanburg
-at least Mrs. Russell took him to Spartanburg. I asked
her to take him there so he would be near me and come to
see me.
Q. Why did he not stay with the Dargans 1
A. His mother wanted him.
Q. Was any attempt ever made to serve notice of these legal
proceedings upon you or :M:rs. Kern at your home in Columbia?
A. Which proceedings do you mean ?
Q. That we are here today about? In other words, that
l\fr. Lindsey was attempting to seek custody of l1is child?
A. Not upon me, no.
Q. ·while he was living with you in Columbia
page 770 ~ was Carroll ever given any training of any kind
outside of his schooling?
A. No, not in Columbia, but in Spartanburg.
Q. While he was with you and when Mrs. Kern was living
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with Mr. Kern did you ever receive any money from Mrs.
Kern towards the support of the child t
A. They sent me money every month.
Q. About how much would she let you have J
A. Well, it was a check for $50.00 reg·ularly and then money
in between times and gifts for Canoll and myself.
By the Court :
Q. That was over how long a period of time?
A. That was until he returned to her to live or as long as
he was with me.
Q. How long was that"?
A. I can't say definitelY.
Q. Was it a ):ear?
·
A. Oh, it was longer than that.

By Mr. May:
Q. That was on two different occasions, I believe?
A. They sent me money, though, even after Carroll-they
sent me money while Carroll was in Spartanburg. They sent
me money for several years and they still p;ive me money.
Q. Did you ever answer the question I asked you about
whether or not he received any outside training
pag·e 771 ~ other than his schooling·!
A. He did not in Columbia, but in Spartanburg.
I did the best I could, but I dian't have the money, nor then
did I have any way to send him to the schools. I did the best
I could with the money I bad.
Q. Now did you know anything- about the detective being
employed by Mr. Lindsey and coming to Columbia f
A. Yes, I did.
Q. How did you learn about that!
A. The detective called me in Spartanburg-called for Mr.
UtRey in Spartanburg.
.
Q. You can't state any conversation, but you mig·ht state
what information vou received.
A. In what wav·? About what? I don't understand that
question.
·
Q. Anyhow, you had learned that a detective had been employed?
A. I talked to the detective. He called Mrs. Russell's residence and asked where was M:r. Utsey. He posed as being a
fllient of Mr. UtseY, said he had a case ten years before.~ I
to1d l1im M:r. Utsev was desperately ill in the 11osnital-l
didn 1t know the detective-but I was going out to the hos-
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pital to see him and if the uurse would permit me to ask him
I would try to get the information tliat he wanted.
·
Q. Did you ever see him personally 2
.A. I did not. Going out to the hospital with
page 772} Mrs. Russell I said: ''Baby, something makes

meMr. Paz·ker: You ca11·'t state conversations.
Mr. May: You can state any conversation you had with the
detective.
A. (continued) I told him I would try to get the information. I said: "Where are y~u stopping?'' He said:· "At the
Cleveland Hotel.'' I said : '' How long will you be there t ''
He said: "Until about 6 :30." I said: "I will call you when
I come back from the hospital if I am able to talk to lv!r. Utsey.,,
Q. Did you do that?
A.. ·when I came back from the hospital-Mr. Utsey told
me he knew-

:Mr. ]\fay: Don't tell what Mr. Utsey said.
A. {continued) When I came back I asked Mrs. Dargan to
please get me the number of tlrn Cleveland Hotel, that I was
sure it was Dorsey or a cletectrve-Mr. Parker: That ls repeating conversation, but let it go.
The Court: I think that is all rig-lit so far. That was her
communication to tl1e hotel to get information in connection

with that party.
· Bv tbe Court:
·
Q. Diel you l1ave any talk with him f .
l)flge 773 } A. He wa~m 't there.

By Mr. 1\fay!
..
Q. Did you ever le:wn from any of your friends he had been
inquiring about you?
The Court: Objection sustained.
Mr. May: I am not asking· the conversation, but just the
fact.
The Court: I will let her answe1· just whether she was informed by anyone.
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.A. ,A.fte-r hearing o:r reading some of the testim<imy that Mr-~
Lindsey had gi.ven that he went to the schoolThe Court: You are just asked if any of your friends informed you that the detective had been inquiring about you
or some party supposedly a detective had been inquiring about
you.

By l\fr. M:ay ~
Q. In other words,. did anything down there occur that was
embarrassing to you¥
A. Very embarrassing. I was told by my friendsMr. ·May: Don't tell what they said, but if you know that
the detective talked-not what they said,. but just if he talked
with any of your friends.
'
A. (continued) Yes, he did.
page 774 ~ Q. And did they say anything to you afterwards!
·
.A. They did.
Q. I don't want what they said. Have you ever seen Mr.
Lindsey in .South Carolina within the last two years i
A. I did.
Q. When was that 1
A. That was several months ago at the Wade-Hampton
Itotel.
Q. Will you please state the events leading up to that, how
you llappened to see him and what conversation you had with
Mr. Lindsey?
·
A. My 'phone rang. I answered it and this man asked if it
was Mrs. Utsey. I said : "Yes." He said : "Do you know
Emma Lindsey?'' I said: ''I do not.'' He said: ''I am her
husband. I ,~ould like to see you.'' I said-he said : '' I .
would like to come to your room.'' I said : '' I can't see you
in my room, but I will be down ·in the lobby after a while."
He said: "Would you see Dorsey! Would you talk to Dorsey1" I said: . "No. No g·ood could come of that." I went
down and he spoke to me, it was his brother-in-law. We
walked over and sat down, I with my back to the drug store
which opened into the lohby. We had barely been seated
before Mr. Lindsey came from the back and walked up to me
and held out his hand. l\fr.-his brother-in-law said: "Here
is Dorsey 110w. '' As I tur·ned Dorsev walked up
pag·c 775 ~ smiling and held out his hand and said: "How are
you Mrs. Utsey?'' I greeted him as pleasantly as
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I could. He said: '' J olumy, will you leave t I want to talk
to Mrs. Utsev." He wouldn't let his brother-in-hw hear what
I had to say."' I said: "Why arc you here?" He said: ''To
see my boy.'' I said: ''Don't you think you are rather late
becoming interested in the boy°?'' and I can't remember the
whole conversation.
Q. State just what you do remember .
..A. I said: "Your bov went to you with his mother." I
said : '' y OU left t°'vn ancl ref used see them.'' I said : '' The
next morning· she started divorce proceedings and,'' I said,
"You have done nothing whatsoever to try to see the child,
to help support the child. The few checks you sent were insults.''
Q. Insulting .
..A. '' ere insults to us.'' He said : '' Does the boy know
about me?'' I think is the way it was. I said: "No." He
said: '' Do you m~an to tell me he doesn't ask questions 1'' I
said: ''No.'' He said : '' ·why not f '' I said: ''You made
yourself so unnecessary to him ns a father that he had no
occasion to miss yon,'' and be said-I said: "My daughter
wanted to tell him about :you, but I said no because if we told
him anything about you we would have to tell him the truth,
which was so had that it would hurt him and I
page 776 ~ couldn't stand to see the child hurt." I told him
that I had always shielded him and tried to make
his life happy; be had nevel' known anything but happiness
and that when I corrected him it was usually with a kiss or
my arms a.round him, and I said: ''Before I will see him
hurt now I will go to the end of the world.'' I meant by that
that I would stop at nothing to protect him from being hurt,
as any mother would do. He said-I remarked to him: "Don't
you think it is better for him to think that he has a dead g-ood
daddy t]rnn a live one as mean as you are?'' I also told :Mr.
-his brother-in-law at the same time-his brother-in-law remarked to me: '' \Vhy hadn't you better tell him? He might
think his daddv is a bandit or something like that."
Q. ,vhat is that?
..A. That he mig·ht think his daddy is a bandit or somethin~.
I said: '' There are some thing·s worse than being a bandit.''
Q. "\Vas your husband living at the time you had this conversation 1
A. No.
Q. Did you have any conversation with him concerning your
husband at which time you spoke disrespectfully of your deceased husband!

to
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A. He told me that Mr. Utsey had told him that he had given
Carroll a number of giftsQ. A number of what!
p~ge 777 ~ A. A number of g·ifts. I said: '' That is a mistake. He didn't have the money with which to
buy them." We spoke of the time that I had been without
money and how terrible it was to have the children to look
after with as little as I had. Since then my children had mar·ried and they gave me more than was necessary and I said:
"Thank God to get out of that." Later that was changed to
"I am glad Mr. Utsey is dead." I deny that most emphat·
·
ically; I never said that.
Q. Did you say anything in these words : '' I never allow
Carroll to come in contact with him ( referring to your husband), he was so filthy and immoral''?
A. I emphatically deny it. Carroll and I had meals with
Mr. Utsey almost every day. I didn't allow Carroll to go to
_the hotel where Mr. Utsey was staying because I had always
protected him and I didn't want him to come in contact with
some of Mr. Utsev's associates. I don't drink and I didn't
want Carroll to come in contact with anyone who did drink.
Q. Just a few more questions and I am through. What
kind of grades did Carroll make while he was in school with
you?
A. He went through his grades perfectly and his teacher
told me that she had neverQ. Don't tell what she told you. If you know
page 778 ~ he got good gradesA. I know he led his class always.
Q. Did he get a report card?
A. Yes and his marks were tl1e very highest always.
Q. Mrs. Utsey, did you ever know a young man or any man
by the nam.e of Joe ShulerA. I did.
Q. -who came into Mrs. Kern's life in any way about the
time that she married Mr. Lindsey?
A. I did.
Q. Who was this Joe Shuler?
A. All I know about him is that he was a student at the
university.
0. What university?
A. At the university of South Carolina when Mrs. Lindsey
was attending there.
Q. Was he a sweetheart-
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.A. Absolutely not.
Q. Or a b~y friend2
A. He had never beeu 1n my home :and never called upon
.her.
Q. Would you .say he was a good friend or acquaintance
-0r whaU
A. He w.as a school friend.
Q. Do you know what part he played in their lives at this
time!
page 779 } A. I only know what I .hear.cl I was:n 't present
at any of the conversation..
Q. Did you on your own accord ask him to do anything¥
A. I did not.· I knew nothing .about it.
Q. Do you know whether or not .Mrs. Kern or any member
of your family asked him to ·do anything}
A.. We did not. We knew nothing about it.
Q. Do you know what he did do?
A. I think he went to the .hotel where Mr. Lindsey·was staying· and told him that Mrs. Kern didn't love him.
Q. Do you lmow why he did thaU
A. Some of her friends begged her not toQ. Some of her friends; Mxs. Kern''S f
A. Yes, sir--beg·ged ber not to marry him.
Q. So far as you know, did he take it upon hirns·elf.A. Absolutely.. They ilmfluenood him.

:Sv Mr. Parlter·:
·-Q. They influenced her?
A. Well, they asked :her not to matry him.

By Mr. May~
Q. So far as you 01· the family is concernedA. We had notbing to do with it.
Q. What happened to this Joe Shuler after that?
A. I don't know because he wasn't the type of person with
whom we associated in 'Olir home. I don't know
page 780} anytbin,g· about him.
..
Q. Did l1e pass out of the picture Y
A. As far as I know.
Q. This was the only time he ever came in the picture~
A. Yes, as far as I know.
Q. Did you have occasion to fa int for any reason during
this time?
.A. I was terribly upset at the wl1ole affair because I thought
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she Iov-ed Dorsey.. I had done nothing to intedere with themarriage.
Q. What made you faintf
A. It up~et me when I saw my child unhappy.
Q~ What, the hearing of this thing!
A. Yes, sir, that was it.
Q. Where were you when you faintedV
A. As far as I can remember, it was near the garage of
the Hotel Jefferson.
Q. Were you out on the street f
A. Yes. Mr. \Vood, l\fr. Lindsey's uncle, was standing
there.
·
Q. Who broug·ht you the information about tbis '1
A. I think Mrs. Kern did.
Q. Are you sure 1
A. No, I am not sure now; it has been so long ago and I
have tried to forget these unpleasant things.
Q. J?id you and your husband p1·ovide a college
page 781 ~ education for all of the three daughters f"
.A. I did.

CROSS EXAMINATION.
Bv Mr. Parker:
"'Q. Mrs. Utsey, let's get to this Joe Shuler affair. You said
you heard nothing from l1im after this affair the nig·ht before
the wedding?
A. I said tlrnt I couldn't recall.
·
Q. If I produced the letter and showed you sometime after
that that you were writing your daughter about itA. It will refresh my memory if I see it.
1\fr. May: Will you produce that letter?

The Witness: If the letter is in my handwriting, couldn't
it be introduced?
Mr. Parker: It was introduced.
The Witness: If the letter is in my handwriting, I can identify it.
Hv Mr. Parker:
· Q. This letter is postmarked September 23, 192~-

The Witness: Your Honor. I told them I coulcln 't recall it.
If the letter is in my handwriting-

Cecelia McKenna Lindsey v. Henry Dorsey Lindsey.

485

Mrs. IJ!l. C. M. Utsey.
The Court: Just look at it.
Note: ,vitness examines letter.
page 782}

The Witness: That is in my handwriting.

By Mr. Parker:
Q. Is that in your handwriting·¥
A. Yes.
Q. Does it contain a reference to Joe Shuler at the point
I am now pointing to ¥
A. I haven't my glasses, but if you say it is there in my
handwriting I will admit it.
Q. ·wm you deny or admit this is your languageA. That is my handwriting and I wrote that, yes.
The Court: Read it to her.

By Mr. Parker:
Q. ''Joe Shuler called her up last night and talked about
thirty minutes or more. In a little while he called again and
talked as long-he said he had som~thing to tell her, said he
couldn't come here. He asked about you, said he would like
to talk to you when you came, but no use to talk now after all
of the harm he did, though I think he puts it on the other one.''
Who is the other one you a re speaking of 1
A. I haven't the faintest idea, unless it was Martha Millhouse. She was a college-mate. I don't recall.
Q. Don't you know you were speaking of your daughter
herself, this young lady f
A. I don't get the drift of it.
page 783 ~ Q. In other words, he put it on her that she had
sent him up there?
- A. Sent him where?
Q. Sent him up to Mr. Lindsey's room the night before the
wedding!
A. That my daughter had sent had sent him there? If she
had, I know nothing about it.
The Court: He is talking about who you had reference to
when you said Mr. Shuler claimed that he put it on the other
one. In other words, ].\fr. Shuler said it was somebody else
had caused the trouble. That is in your letter. Who did you
have reference to as that other one?.
The Witness: I haven't the faintest idea.
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By Mr. Parker·:
Q. Mr. Lindsey came there and told you in the presence of
your daughte.r about this incident, didn't be f
A. Perhaps he did.
Q. And it created quite a stir and then you went later back
to the hotel and asked him-not to call the wedding off, didn't
youf
A. I must be-I have sworn to tell the truth and I must
admit that I don't recall the details.
Q. Now you said you employed Mr. David Meade ·white?
pag·e 784

~

Mr. lVIay: She said Mr. '\Vhite.

A. I said lVIr. White.
Q. Then you saw Mr. David Meade Whitef
A. I said Mr. White.
.
Q. Well, Mr. White. vVas that David Meade White you employed when you came back here from South Carolina?
A. I don't know now his initials.
Q. If you had said that previously in the depositions in
this case and I will read it to you, you wouldn't deny it was
David Meade White f
A. I would not.
Q. You didn't go to Mr. w·hite 's office and talk to him?
A. I never went to Mr. White's office.
Q. Will you still deny that if I show you in your deposition you did say before you did go to Mr. ·white's officeThe Court: Read her what she said.
By Mr. Parker:
Q. This is on the examination of you: "Do you remember
the occasion of going to Mr. David Meade White's office"it is Lee here and Meade both; David Lee ·white is written_
on the typewriter and Meade is put over the top of it; David
Meade White is put over top in pencil-'' Do you remember.
an occasion of p:oing to Mr. David Meade White's office-do
you remember the advice Mr. David Meade White gave you
at that time and yom· daug·hter?" and your anpage 785 ~ swer said: '' He said be would advise them to live
together if they could. Mv daug·hter said: 'Mr.
White, I can't stand any more of it.' '' Do you now deny
that and say that is not true?
A. I don't deny it and say it is true if that is the record. I
told you I couldn't recall.
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Q. That is on page 20 of the sooo11d lot of depositions taken
in Colmnbia. Mrs. Utsey, how long had you and Mx. Utsey
been separated .before his death t
·
A. I don't know definitely how long.
Q. Now, Mrs. Utsey, in this conversation you had at the
botel-you say you don't know definitely how lon.g· you and
-your husband were separated?
A. I don't know.
Q. Would you say approximately?
A. I haven't the faintest idea. We were very congenial
when we were apart. It was a case of incompatibility.
Q. Was it before Carroll crone back to South Carolina to
live with you?
A. No.
Q. It was afterwards?
A. Yes.
Q. How long afterwards?
A. I don't know.
page 786 } Q. Was it a year or two ye-ars?
A. I haven't the faintest idea.
Q. Was he then drinking very heavily like you said a few
minutes a!?;o that he was drinking?
A. I didn't say Mr. Utsey was drinking-. He would go out.
Q. Would go out and come home drunk?
A. Not drunk.
'Mr. May: If Your Honor please, she dicln 't say anything
about drunk.
The Court: She said he was drinking and he has a right to
ask if he was drunk That usually results when you drink
enough.

A. {continued) I never saw Mr. Utsey c.ome in reeling
drnnk in mv life.
Q. Did
bring these filthy friends yon spoke oi as his in
the home?
A. He did not. Thev knew thev would not be allowed and
I never spoke of lfr. Utsey or any of bis friends as being
filthy.
Q. What did you call them?
A. I said llis associates. I did not approve of them. That
is what I said and if anyone says I called Mr. Utsey or his
asRociates filthy it is untrue.
Q. Mrs. Utsey, in talking to Mr. Lindsey there at the hotel

he
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illat morning he asked if he could see the boy1
didn't he, or if he would be allowed to see the boy!
A. He didn't ask me if he could see the boy. I
asked him: '' Why are you here 1'' He said: '' To see the.
boy." I said:· "Don't you think you are rather late becoming interested 1''
Q. Didn't you also tell him at that time that he would see
that boy over your dead body?
A. I did not.
Q. What did you say about that t
A. I told him that the boy didn't know he existed, and I
think the testimony goes to that effect. He asked me had he
never asked questions.
Q. Would you object to his seeing the boy Y
A. For this reasonQ. I asked you the simple question would yon object to his
seeing the boy? Answer that yes. Would you object to his
seeing the boy!

,
page 787

~

The Court: Answer tbe question.

A. Yes, sir, I would object because it would hurt the boy.
May I tell why?
The Court: Yes.

A. (continued) Because as I told him: "Once that boy
knows anything about you he is going to be told everything,
the truth and," I said, "The trutb is so terrible we won't
have to enlarge upon it. He will be told how you struck his
mother and how vou mistreated her before he was
page 788 ~ born and after he was born and how you had hurt
my boy. He loves his mother and he will hate
you.''
Q. You intend if this Court sees fit to allow that young
boy to see his father to tell that boy all that sort of thing f
A. If that boy asks me about his father, why he isn't with
his mother, I am going to tell him the truth.
Q. And you intend to poison his mind against his father?
A. I am not going to poison his mind, no, but I am going
to tell him the truth.
Q. You are going to tell him what people have told you?
. A. I am not g·oing- to tell him what people told me; I am
going to tell what I saw.
'
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Q. You are going to tell all of that, even though the Court
tells youA. I am g·oing to tell that boy if he asks me why he hasn't
seen his boy.
Q. Suppose he doesn't ask you f
A. He will ask me. He always asks me questions and I
tell him the truth.
Q. But he hasn't asked you about the father f
A. He doesn't know anything about him. He has made
himself unimport~mt and Captain Kern has been a father to
him. That is what I told Mr. Lindsey. He is devoted to him
and calls him Daddy Frank. I said: '' If the
page 789 ~ name Daddy is necessary, Mr. Kern is more than
a father to your child.'' I also told him he had
been married to Mrs. Kern for two months when of his own
accord he started an annuity. He said: ''This boy must have
a college education,'' and I said: "That is the kind of father
he is to your child and you have done nothing· but try to hurt
those who have made him what he is today.''
Q. If he had come down there any date earlier than he did
you would never have allowed him to see that child, would
you?
A. He never came there and asked to see the child.
Q. I asked you if he had.
A. He never came and asked meThe Court: You were asked if he had come what would
have been your attitude.

A~ ( continued) If the Court had said he was to see the
child, he would have seen the child.
Q. And if the Court had not, you wouldn't have let him see
him?
A. l\Iy answer to that is Carroll would have been hurt and
I will not allow and never have permitted Carroll to be hurt.
l\fr. Parker: I am not asking you that.
The Court: Just answer the question, :Madam,
page 790 ~ if he had come and asked to see the child if you
would have let him see the child and then you can
state your reason.
A. ( continued) I would say no and then I would say why
because it would hurt him.
Q. How would it hurt him to see his father?
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A. Because I have just told you why; he would ask me these
questions.
Q. And then you would have to tell him all this?
A. I absolutely would. He ·would ask me questions.
Q. You know he would?
A. Yes.
Q. Yet you know he hasn't asked any questions about his
father so far f
A. He doesn't know he exists. He made himself unnecessary.
Q. He is a very brig·ht boy, isn't he f
A. He is very bright.
Q. He knows he bad a father, doesn't he?
A. As I just told you, Mr. Kern now is his father.
Q. I ask you if the boy knows he had a fa thcr other than·
Mr. Kern?
A. If he docs, he never asked me ..
Q. And you never volunteered any information?
A. I did not because I would have to tell him terrible things
and I wasn 1t going to hurt him. I have never let him be hurt
and I am not going to let liim be hurt now.
page 791 ~ Q. Yet you tell this Court you had never seen
Mr. Lindsey mistreat your daughter?
A. I told the Court that I had seen her mentally-su:fferinp:
from mental anguish because each time I went to the hospital
when the baby was a few days old she wns in tears every time
he left there.
Q. You had a lot of mental ang·uish on account of your husband, too, didn't you?
A. I did.
Q. You didn't mind telling· the boy- about your husbandthe boy's grandfather?
A. I didn't tell the boy. He saw it and he told me-he says:
"1\fay, Poppa treats you mean, doesn't he.''
Q. And you still continued to take the boy to eat with him
every day?
A. I did that for Mr. Utsey 's sake.
Q. For whose sake?
A. M:r. Utsey's.
Q. But you weren't willing to do it for this g-entlcman 's
sake, the father of the bov?
A. Mr. Utsev was hmtirn.r me~ he wasn't hurting Carroll.
Q. It would1i't Imrt Carroll to know his grandfather was a
mean nerson f
A. No.
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'Q. That wouldn't hurt him?
A. No, it didn't hurt him because 11e neve; saw
page 792 } me cry..
Q.. Carroll was crazy about you wasn't hef
A. He worships me and I worship him.
Q. He knew your husband was treating you mean and had
seen enough .to .. tell you he was treating you mean. That
would hurt bun 1f he had so much love for you, wouldn't it f
.A... I didn't show him I was being hurt, no.. ·
Q. You just said a minute ago Carroll told you your huslland was mean to you T
A. I said-he said: "Poppa treats you mean," but he
didn't see me cry, didn't see me show any effect of being
hurt because I didn't, and when I was illQ. ,Vho would cry by !fr. Lindsey seeing the boy?
A.. Carroll would ha,,.e cried if he had known how it hurt
llis mother and how it hurt me and he would have cried if he
had known he had struck his mother.
Q. If he didn't know it, it wouldn't have been any occasion
for him to cry, would iU
A. Yes., he would probably cry and feel terribly hurt if
he had known his father had treated him and neglected him
as he had.
Q. He would only lmow that through you or some member
of the family?
A. Well, he would probably ask us why his daddy didn't
do so-and-so.
page 793 } Q. And you would be glad to volunteer the information?
A.. I would11 't have been glad. If I had been glad I would
have told him. Mrs. Lindsey wanted to tell him and I said
I would not tell him that. I said·Q. You were the final say-so about the child, weren't you f
A. As long as he was in my custody, yes..
,
Q. And you decided where the child would go from time to
time, didu 't you?
A. I did as long as I had control of him.
Q.. You decided he would g·o to the Dargans, too, didn't
you?
A. I sent him there when I was ill and I asked that he go
there because I could stay in touch with him and he could
come to see me. He was very unhappy when he was away
from me.
·
Q. And you decided when he would come back to you?
A. Maybe I did.
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Q. And you decided when he would go to :Miami, didn't
you?
A.. I did not. His mother wanted him to go and he went ..
Q. That is the only time his· mother's will was superior to
yours, isn't iU
A. She asked me repeatedly and Mr. Kern asked me repeatedly and I said that I wanted the boy with me 1 11e was
all that I had. ·
Q. So they·had to ask you to let the child come to them in
Florida f
page 794 ~ A. That was a courtesy to a mother who had
done as much for the child and suffered as much
. for that child as I had and I am the only one who did anything for-as much for that child and I am the one Mr. Lindsey has tried to persecute.
By Mr. Boyd:
Q. Mrs. Utsey, while you had this child in your care was
anyone paying· you any money to cover expenses?
A. Captain Kern paid me after they were married and before that Mrs. Kern.
Q. She paid you before they were married f
A. Yes, and then Mr. and Mrs. Russell gave us all that we
needed.
Q. How mucl1 did Captain Kern pay you?
A. I think it is in the record that he sent regularly a check
for $50.00 and then money between times and g·ifts for Carroll and mvself.
Q. Did he send $50.00 very often Y
A. Every month.
Q. Did he send it to you to defray Carroll's expenses¥
A. Yes.
Q. "\Vere you getting any other money on account of looking after Carroll during that same time from anybody else 7
A. Mr. and Mrs. Russell and also Mr. Dargan and Mrs.
·
Dargan gave me money.
page 795 ~ Q. Was that being contributed to you or the
bov1
A. "\Yell, anything that I had was his and anything that
was sent to me I spent it on him. He had every advantage
and was said to be the best dressed child in Columbia.
Q..,vhen did you go to Mexico?
A. Probably two years-was it two years ago ?-either two
years or three years ago this last February; probably two
years ago.

.

..,
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Q. Now the cllild had been with you prior to your trip to
Mexico1
A. Yes, he had and I went to Mexico because my doctor advised it.
Q. How long did you stay tllere ·1
A. From Februarv until I was called and told that Mr.
Utsey WHS desperately ill and was calling for me. I wired
my daughter : '' I will come back as soon as I can get passage on the plane,'' which was two days.
Q. Did you get back before your daughter died¥
A. I did.
Q. tTust a little bit before?
.A. Yes.
Q. "Where was Carroll during the time you were in Mexico T
A. He was with my claug·hter Mrs. Dargan.
Q. You and your daw;rhter Mrs. Dargan didn't live in the
same town, did· you T
page 796 ~ A. No.
Q. Was there some transfer arrangement about
his schooling during the time while you were away?
A. Please don't talk to me about my child.
Q. What I want to find out about is the boy's schooling·
during the time you were away!
A. He was with Mrs. Dargan.
By the Court:
Q. Was he with you up to the time that you went to :Mexico,
which as ·you fixed would be somewhere about the middle of
the year prior to hisA. He was with Mrs. Dargan for two years.
Q. How long!
A. Part of two years.
Q. Now was he with you just before the doctor told you
that you ought to go to Mexico T
.li. I had been quite ill and the doctor advised me to be
quiet.
Q. When the doctor advised you to take a trip to Mexico
was the boy living with you at that .time or had he previously
gone to live with your daughter T
A. He went to live with her when I was so ill. He never
left me. When I was ill it hurt. him terribly. I tried to
1lide it from him and he would say in his prayers at niµ:ht
"God, don't let anything happen to Mary." He
page 797 r said: '' If she goes, take me, too.''
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By Mr. May:
Q. You mean to l\fexicot
A. No., no.

By :Mr. Boyd:
Q. I understood you fo say you went to Mexico in January
of probably 1938.
.A.. I went to Mexico the year that Mrs. Dargan left me.
She left me in May and that was before that.
Q. And I also understood you to say that the boy was with
you until the time you left to go to Mexico 1
A. No, I didn't say that. That is a mistake.
Q. What is the fact·about that?
A. He was with Mrs. Dargan.
Q.. He had beenA. Wben I was taken ill. I had to go when I went to
Mexico, but I always wanted him to be with someone else
when I was ill because it hurt him.
Q. Another thing- you said I wondered about. You said
you didn't attend Mrs. Kern's marriage to l\Ir. Lindsey.. Did
I understand you correctly?
A. You said I didn't interfere!
Q. Didn't attend the marriage.
A. No, I didn't.
Q. "Will you tell us why you dicJ.n 't 1
page 798 ~ .A.. They went around to the parsonage, I think.
Q. I don't think that is any explanation why
you didn't attend.
The Court: Wlmt Mr. ·Boyd means is was it a matter of
feeling or unpleasantness or sickness or why was it or what
was your reason for not attending. ·
.A.. I was terribly upset over the whole affair, the way it
had turned out, and if it meant her happiness then, which I
thought it did, I was for it as always. If my presence had
been necessary, I would have gone. ·
Q. Is that all you want to say about that?
A. If there is anything elseQ. I just wanted to get an expression from you about it .
.A. I thought he loved her and she loved him and if it
meant her happiness I wanted her to marry him. If I could
have looked ahead, I would have said no, but Carroll being
the fine child he has been has made it worth while and I don't
regret anything that any of us have suffered.
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Q. N'-Ow you also at another phme in your testimony stated
that you liad been informed that Mr. Lindsey w.as having· an

~ffair-

. .A.. vV eU, you nrnan I answered that 7
Q. I :say that is what you have already stated, that you
had that information., and I want you to give me
pag.e 7.9'9 } any information as to whom or from whom that
information came to you?
.A. My daughter was crying about it all the time..
Q. Did you get it from any other source other than your
ida ug11ter f
•
A. I don't think so.
Q. Is it your opinion Mr. Lindsey disliked you i
A. He never showed anv dislike for me until I def ended
my child from his cruel attacks.
Q. When did that first occud
A. After the c11ild wns born-no, I beg your pardon; the
"first I heard about it was when my daughter wrote me and
I called his sister.
Q. Did Mr. Lindsey know you called his sister, so faT as
you know?
A. I do not and I asked my daughter why she didn't speak
to his mother about his mistreatment. She said: '~ I think0

Mr. Parker: I hate to keep objectingThe Court: Objection sustained.
By Mr. Boyd!
Q. Your idea. is you and Mr. Lindsey got along very well
uu'til ).,.Ou defended your daughter?
A. There had neve1~ been a cross word between us and
.tl1ougb I knew he lmd mistreated my child when I went there
I kissed him wlllm I saw him and I kissed him
p-agye ·soo } good bye when I l~ft, thoug~1 I knew all of this.
I never said anythmg and w11en she -asked me to
take her back I said: ''No, you must think or yourself. When
you feel better and if then you want to leave him, all right,
I will come for vou.'' "Then it was that week-that Sunday
-she called me aid said : ''!Since you left he bas been more
unkind to me-Mr. Parker: Judge, you excluded that conversation be~
fore.
"The Court: Objection sustained.
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By :Mr. Boyd:
Q. What is your feeling towards Mr·. Lindsey nowt
A. The feeling of any mother who is devoted to her child
and bas seen her suffer and the feeling of any--:-not only a
mother, but any person towards a man who neglects his wife
and child.
Q. Do ·yo.u feel if you were· able to do so you would do him
any harm?
·
A. I think too much of myself to try to harm him. In other
words, I ask him to please stay out of our lives.
Q. If it became necessary for Carroll to go to Mr. Lindsey, I understand you would tell him whatever you know
about Mr. Lindsey?
A. I don't think it would be necessary to tell him all of
it, butQ. Is it your opinion the boy's welfare would
page 801 ~ be better for his knowing· what you know about
Mr. Lindsey rather than his not knowing iU
.A.. I believe he would suffer bitterly. He is a very sensitive child and sensitive to anything- that hurts me or his:
mother.
Q. Wouldn't that sensitiveness and lnnt be caused by information you would give him and which the hurt wouldn't
appear unless you did tell him 1
A.. He would have to know that Mr. Lindsey is his father,
he would have to know why Mr. Lindsey bad never done anything for him or seen him; he would ask me and I have never
told him anything· but the truth aud I would tell him nothing
but the truth.
Q. Is it your idea .you would have to go into the whole
story and let him know the whole thing?
.A. No, I wouldn't have to enlarge upon it at all, but he
would ask me questions continuously as he always did about
e,·erytl1ing.
Q. Was your answer as to what you would tell this child if
he asked you a bout this influenced at all by your feelings towards Mr. Lindsey rather thanA. Not my feelings towards Mr. Lindsey, but on.account
of the way I have seen my child suffer and the way I have
been made to suffer, all of which I have felt was worth
while.
page 802 ~ Q. If I remember correctly you said Mrs. Kern
wanted to tell the child about Mr. Lindsey, that
·he was bis father, and that you decided that it was not the
thing to be done?
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A.· I told her it would hurt him.
Q.
A.
Q.
with

You took it upon yourself then to tellTo shield him.
-to tell Mrs. Lindsey, or Mrs. Kern now, what to do
respect to the child's father¥
A. No, I beg your pardon. I asked her. I said: "Please
don't. It will hurt Carroll.''
.
Q~ I don't mean you absolutely forbade her, but you persuacted her not to Y
A·. No, I didn't persuade her. I asked her please not to
because I didn't want to see that child harmed ~nd hurt.
·witness stood aside.

page 803

~

:MR!S. C. M. KERN
being recalled to the witness stand for further
examination, testified as follows:

By the Court :
Q. l\Irs. Kern, while on the witness stand you said you have
not told this child about Mr. Lindsey, but sometime you expected to tell him. Have you any definite idea in your mind
when you had expected to tell him?
A. Your Honor., I thoug·ht probably a year or so, something
like that when I could talk to him and not worrv him so
much. The child is quite young.
Q. Did I understand your answer to my question to be that
you thought probably a year benceY He is eleven and a half
now and vou stated on the witness stand vou realized sometime he ;hould be or must be told, I forget what your language was, and that it was your intention sometime to do so,
but cli<l not feel now was the appropriate time. I am asking
yon from your association with the child and from the whole
picture when have you in mind that you would divulge those
facts to the child if you feel some day he ought to know!
.A.. I would say, Your Honor, within a year or two when I
feel like I could talk to him.
·
page 804 ~ Q. A year or two from the present timet
A. From the present time.
u

Mr. May: That is all I have now.
The Witness : May I say something· Y
The Court: No, you better talk to Mr. May.
The ·witness: If it is all right, I feel if you suggest or
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think I should tell him earlier than the time that I said· I
would prefer to wait, of course I will.
The Court: Whatever mv ultimate conclusion is, I will
convey to all counsel at the same time.
\Yi tness stood aside.

Mr. May: Your Honor understands this is not all my testimony, but all that I have at the present time.
The Court: Yes.
page 805 ~

Met by agreement at the offices of Cutler :May,
Esq., Mutual Building, Richmond., Virginia, on
March 31, 1942, at 11 :00 A. M.

Present: Cutler May, Esq., Counsel for the complainant.
T. Nelson Parker, Esq., Counsel for the defendant.
H. Armistead Boyd, Esq., Guardian ad Wem for the infant
defendant, child of the adult parties.
Note: Following depositions taken before Frank M. Bradbury, a Commissioner in Chancery of the Hustings Court,
Part II.
MRS. J. C. McLA.NE.
a witness introduced on behalf of the complainant, being first

duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. May:

Mr. May: I would like to state for the benefit of the Court
that we are calling Mrs. McLane as an adverse witness.
Mr. Parker: Of course we object to your calling her as an
adverse witness. I do not know of anv statute by which she
would be made an adverse witness, not being a p·a rty in any
,Yay to these proceeding·s, and certainly meeting none of the
qualifications of an adverse witness. \Ve state that if you
put Mrs. McLane on, you make bet· your own
page 806 ~ witness, that she is not subject to cross examination on your part, and that her testimony is testimonv pre~ented for vour side of the case.
Mi·. BoYd: The Guardian ad litem. would like to state that
in his opii1ion the witness is not an adverse witness until she
in any event appears to be so. It certainly would not seem
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that the right of cross examination would ·exist at the time
,of the beginning of the examlnation..
l\f r. May: \V-e would like to say further that if this witness
·cannot be properly placed on the stand as an adverse witness, in Ii e11 thereof we call her as a hostile witness..
l\Ir. Parler: I do not know wl1at you mean by ''hostile
witness ..,' I do not know how you can tell she is hostile until
·she bas answered tl1e question.. That is all I am going to
say.

By Mr. May!
Q.
with
A.
Q.

Mrs. l\foLane, I believe you are in b1rsiness in some ·way
l\Ir. Lindsey; is tlmt correct?
Yes, sir..
State just what business relationship that is.
A. We Jmve a tea room.
Q. Is that the tea room that is generally known
page 807} liere in Richmond as Lindsey's Tea Room -on
Third Street?
.A. That is right.
Q. How long have you known Mr. Lindsey?
A. ·wen, I knew Mr. Lindsey-well, I would say, seven or
eight years ago., working in a grocety store, Sanitary store,
with me.
Q. How long have you been in business with him f
A. Six years this coming May.
Q. How much time do you average spending in the restaura11t daily?
A. All day long, from nine o'clock in the morning until
nine at night, until we get through the business at nlgbt.
Q. I suppose, then, tlm t you are really in the tea room more
tlian Mr. Lindsey; is that correct f
A. No. He is in there all day too.
Q. Does be have to go out on business, outside business
1·io·ht much f
.
A. No. He looks after the kitchen particularly, and I look
after the dining· room particularly. He does the buying and
keeping of books, and I look after the dining room and the
girls and the customers .
. Q. Were you present in the tea room on the occasion that
l1e drew a pistol on a colored boy that worked there for you
all?
A. I was there, but I haven't seen :Mr. Lindsey
page 808 ~ draw any pistol on anybody. He assaulted one
of the girls in the kitchen and she came to me
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tner·e, but he .was over in the store at the time. Mr .. Lindsey
was over in the grocery s.torer
By Mr. Parker:
Q. Explain what you mean by ."he", the other "be·".
A. The colored man.

:Mr. Parker: I don't want to get on the record that Mr..
Lindsey assaulted any _girl.
'

A. I say, the colored man assaulted the girl. He tried to
hng· her.
1fr. Parker: Finish it.
A. The colored man was working in the kitchen. He was
dnmk,-and I went over to Mr. Lindsey and asked him would
he come over there and run that nigger away.
By Mr. May:
Q. Now, what was the gfrl's namef
A. Dot. Her name was Dorothy Darnell then. I believe
she is married.
Q. ·what is her married name now7
A. Kennally.
Q. Does she still work for you?
A. No., sir. Not even living· in Richmond now.
Q. Where is she located now?
A. She is ·in Norfolk or Portsmouth or somewhere down
there. I col)ldn 't tell you to save my life. She
page 809 ~ has been away from us for over a year.
Q. Do you know if she has any people here
through whom she can be located?
A. I couldn't tell you where her people live to save my
life. "When the girls leave, leave us-she got married and
left us-why, they just disappear, so far as I am concerned.
Q. What was the name of the colored boy!
A. Ernest.
Q. Ernei:;t what f
A. I couldn't tell you bis last name. I had his social security book, but to keep up with all those negroes' names,
you would have. a sweet job on your hands.
Q. Do you know where he can be located?
A. No, sir, I do not. I haven't laid eyes on him since he
left there.
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Q. Do you know anybody that would know where he could
be located 1
A. No, I do not.
Q. Did you fire the boy at that time l
A. Yes.
Q. Imm0.diately f
A. Sure, we did. I would not let a negro stay arolmd and
insult the white girls. If he had had a pi8tol and shot him,
he would have done his just duty. And the negro was trying
to assault a white girl.
page 810 ~
Q. You say he was drunk at the time1
A. Yes, he was. He was drinking·.
Q. A ncg-ro that worked there for you all t
A. Yes, he worked there. The girls had been telling me a
couple of times about his trying to get kind of smart around
them, and I told them., well, just ignore it, and pay no attention to it. But that one time got the best of me. I was in
theQ. "\V ell, uowA. - I was in the dining room at the time lie left. I didn't
see him when he left.
Q. ere you present in the tea room the time Mr. Lindsey bad some trouble with a man who had a dog in the place,
and-Y
A. I know nothing about that.
Q. --· that Mr. Lindsey had to run the man out of the place,
or to kick the dog out of the store 1
A. I know nothing; about that. It was over in the g·rocery
store and not over in the tea room.
Q. That was in the grocery store?
A. Yes, sir, that was in the g-rocery store. I am in the tea
room.
Q. You heurcl nothing about that, along tlmt-1
A No, really, I don't know anything about it.
Q. How did you know about it if they were over in the
grocery store!
.
page 811 ~ A. w· ell, I may have heard how 1t happened,
something like that. I have seen the man in there
a couple of times with the dog, but I wouldn't like to have a
dog e.ome in a grocery store of mine like that.
Q. "\Yhat ,vas the man's name!
A. I don't know.
Q. Do you know where he lives?
A. No, I do not.
Q. Do you know how he can be located Y
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A. T do not. Of course., I didn't have any interest in things
that-it isn't any interest of mine, I don't bother with it. I
wouldn't have known anything about it. I overheard one
of the clerks in the store. Mr. Lindsey is a man that does
not discuss his business with anybody, and be didn't :;ay anything to me about it.
Q. You have talked over with Mr. Lindsey in the last
couple of days since you received a summons to appear here
about wlmt you would probably be asked, haven't you,
A. No, I have not.
Q. Haven't you tried to find out from Mr. Lindsey some
idea why you were being; called down here to testify?
A. He didn't know. ·
Q. He c.lidn 't know, butA. He was just like I am; he dic1n 't know.
Q. Didn't yon ask him perhaps why-f
page 812 ~ A. I just said when I got the summons: ''I
wonder what in the world they sent me this thing
fod" I made that remark, and I still say it, because I know
nothing· about Mr. Lindsey'sQ. Did he talk over with you probably what matters you
would be asked about?
A. No, be hasn't.
Mr. May: . That is all.
CROSS EXAMINATION.

Bv Mr. Parker:
~ Q. I want to ask you one question: In the years, the six
year& that you have been associated with Mr. Lindsey, have
you been able to get along with him all rig·ht ·1
A. Just fine.
Q. Has it been necessary for you all to have any written
agreement about your business f
A. None whatsoever.
Q. Is Mr. Lindsey hard to ~;et along with 1
A. No, sir. He is very nice to get along with.
Q. Do you see him every working day of your life?
A. I do, yes, several days a week(J That is all.
A. ·we Jiave p;irls working there with us four years-

By Mr. Boyd:
page 81R

~

. .
Q. Mrs. McLane., what are your respective mterests in that tea room, yours and Mr. Lindsey's?
A. '\Vell, we are partners in it.
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1\:Ir Parker: He wants to know if it is fifty-fifty.

·Q. Are you all equal parluers·t
A. Wbat1
Q. Are )"iOU -all equal partners,
A. Well, I will tell you. I agreed to pay Mr. Lindsey more
:salary than I draw, of course, because he does the most important thing..
·Q. l am not talking about from the salary standpoint.
A. Yes, fifty-fifty.
Q I mean from a profit standpoint.
A. Ye·s.
Q. How close is this store he owns to your tea room t
A. It is just the second door.
:Q. One store between the tea room and the grocery storei
A. Yes. That is right.
'Q. Do you ever visit lfr. Lindsey's home?
A. Yes, sir, I have visited his home.
·Q. Do you know the memhers of his family1
A. Yes, sir.
'Q. \Vhat is the set-up there in the home, if you knowt
A. They have a mighty nice home.
Q ·what members of bis family live there with him f
A. His mother, his sister and her husband and
page 814 } two children, his brother and his wife.
Q.. ·w1iat two children are they?
A. The sistc.r 's two children..
Q. l\frs. Cavan's 1
A. ".Mrs. Cavan's two children.
Q . .And llis brother a11d his wife 1 ·what brother is thaU
A. 1\Ir. Tom Lindsey..
Q. Who?
A. Tom Lindsey.
Q. You have probably l1ad as g't>od an opportunity to observe Mr. Lindsey recently as anybody else. 'What is his
nature with respect to temperament, temper?
A. Well, I have found 1\fr. Lindsey to be a mighty fine man,
if I have to tell him before his face.
Q. Is he easy to get 1·iled, and Hare up in a violent manner?
•
A. I can't say he is. He is not. I think he can take about
as much as the next one could.
Q. Is he kindly in his dealings with people!
A. Yes, sir, he certainly is.
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Q. Do yo~ know why he is so interested in getting custody
of this child 1
·
A. Because he loves his child, I suppose, like any other
man would love them. He wants to do for his child.
Q. How long has he felt this way about his childf
A. Ever since I have been knowing him,. he has:
page 815 ~ been trying to send tba t child things. He has
tried to send him things whic.h-he. has sent him
things; he has a nice pony he has had right long, I don't know
how long, and tried to get it to the child, and they refused to,
have it.
Q. Do you know whether he has e,rer tried to help support
the chilcl 1
A. Well, I don't know about that, but he would have, I
guess, if they would have given him a chance. But they
didn't let him know where the child was., it seemed like, because he had gifts there, and they• wouldn't even tell him
where to deliver them to. I know he sent him a moving picture machine that cost around $75.00. He had a pony for
him ; he had nice gifts for him. He sent him checks that have
been returned. SoQ. I think l\.fr. Lindsey has testified his drawing account
now is $500.00 a month. Am I correct in that 1

A. Yes, sir.
Q. How long has he been in a financial position do so something for this child and about thls child if be so desired f
A. Well, I will say for the last three years he has been in
good circumstances.
Q. The last three years¥ Would you say about three years
from this time or three years from the time this proceeding·
was started, or what?
A. "\V ell, for the first three years we were in
page 816.J the tea room, didn't either one ~f us draw any
more than we had to. In fact, I d1dn 't draw anything. He drew what he actually had to have. But when I
met Mr. Lindsey, he didn't have anything.
.
Q. Well, now, three years from this time would be about
the first part of 1939; since that time, would you say?
A. 'l'.hat is right. I will say we have been getting. along
· fine.
·•
Q. "\Vhat was his financial condition prior to that time, if
yon know?
A. ,vhen I met him 1
Q. Yes. Well, prior to three years ag·o-

1

I
}
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iL He didn't have anything-. He was working in a grocery
store as manag·er of the meat market.
Q. .A.s long as you have known l\fr. Lindsey, has be always
indicated by things he would say and the way he would express himself that be has had this child on his mind, or is
this something that bas just come up in recent years¥
A. No. sir, he has always, ever since I have been knowing
him, had that child on l1is mind. That has been his whole
talk, ever since I have been knowing Lim, was his child, and
tbt:~ day he could see him. He is p;ood to any child. He says
he loves all children.
And further this deponent saith not.
Signature waived.
page 817 ~

Mr. 1\fay: "\Ve would like to call next Mrs.
Emma "\V. Lindsey.
Mr. Parker : For the benefit of the Court, counsel for
Mr. Lindsey, son of the witness now called, desires to introduce into the record a letter from Dr. A. H. Bernhard
stating that it would be detrimental to her health and general
welfare for Mrs. Lindsey to participate in a legal matter
which would involve any emotional strain.

Note: Letter in question marked "Exhibit No. 1 March
31, 1942'' and filed in evidence.
Mr. Parker: I want to say this further, that Mr. Linclse y advises his counsel that after talking to his mother she.
stated that she might be able to go through a hearing in her
home., provided tlle attomeys would respect her condition as
far as possible in asking their questions and bringing up
controversial matters.
l\fr. l\.foy: vVe wish to recall Mr. H. Dorsey Lindsey for
rc-exa min at ion.
Mr. Parker: Counsel for Mr. Lindsey states that when
this hearing was agreed upon in ,Tudg~ Miller's office counsel
objected to recalling Mr. Lindsey and understood the Court to
say that if Mr. Lindsey were recalled for extended examinatio11, lie did not think that this would be proper, because it
would be impossible to say when we would ever complete the
depositions in this case should we continue to repage 818 ~ call witnesses for further cross examination, but
that if there were just a few questions, he could
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not see any particular objection to that. Counsel for l\Ir.
Lindsey makes the same objection now that he did in the
Court ·s presence at the time indicated.
Mr. l\fay: Counsel for the complainant wishes to state
that he did not understand the Court to make anv such statement; his recollection being- that tlle Court onl); stated that
he wanted the evidence tendered at an early date. However,
counsel for the complainant assures counsel for the def enclant that he expects this examination to be brief, and not extendP.d as Mr. Parker has mentioned.
HENR.Y DORSEY LINDSEY,
the defendant, being recalled, deposes and says further as
follows~
CROSS EXAMINATION.

By Mr. May:
Q Mr. Lindsey, I wish you would state just who are the
immediate members of your family at this time.
A. At this time, my sister and her husbandQ. "\Vill you call them by name, if you will?
A. 1\1.y brother-in-law, John R. Cavan., their two daughtersQ And of course his wife?
A. .And Mrs. Cavan. John R. Cavan and l1is wife; and their
two daughters, Elizabeth and Jane. My mother,
page 819 ~ Mrs. Emma W. LindseyQ. ,·vhat was the last?
A. My mother, Mrs. Emma W. Lindses·, and my brother 1
Thomas Lindsey, and his wife, and myself.
Q. Is your fa1.l1er dead f
A. My father died August 20th, 1928.
Q. Now~ I believe you testified some time back that you did
l1ave a sister in some institution.
A. Marian. In the Eastern State Hospital. I told yon
that.
Q ·what was her name?
A. Marian McGuire. As well as I recall, at the time I
testified I told you I thought she had been there about ten
years, but when I think of it., I recall now it was, I think, in
1927, the fall of 1927, when she was taken up at the University of Virgin~a ancl from there sentQ. And what institution is she in!
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A. Eastern State Hospital at ·wmiamsburg. The insane
:asylum, if that is what you want me to say.
Q. And why is she there?
A. I told y-ou that she was not mentally sound. She had
had a nervous breakdown. 1She has never recovered.
Q. Do you have any other .sisters?
A. Ye·s. I have one.
Q. "\Vhat is her name 1
A. Mrs. H. vV. Dickerson.
page 820 r Q. Where is she?
A. She is the wife of Captain Dickerson. They
live on Seneca Avemrn. It is out in Tuckahoe District.
Q. Has slie ever I.rad any mental disturbance 1
A. Tllefr kid?
Q. I am talking about Mrs. H. W. Dickerson.
A. No, sirree. She is one of the ·smartest little women you
cever laid your eyes on.
Q. Do you have any other sisters?
A. That is all, except Mrs. Cavan.
Q. Do you have any other brothers besides Tom?
A. Yes, I have one brother, I have a brother Jack..
Q. Is it lack or Johnf
A. J·obn. We always call him ''Jack".
'Q. Is l1e your only other brother?
A. That is all. Two brothers and three sisters.
Q. ,vhere does Jack Lindsey live?
A. Jack Lindsey lives on South Meadow Street.
Q. Ha3 he ever hacl any mental disturbance?
A. I couldn't tell you. He has been pensioned by the Govie1·nment, to the best of my recollectionQ. ·why was he pensioned by the Government?
A. ---for 15 years. For disability in the Army during ·service. I imagine that is why the Government did. Re serted in
the armed forces during the World War. The
page 821 } Government gave him. about -a sixty or eighty or
ninety per cent disability.
. Q~ Have you ever ct>nsulted a physician for any mental
trouble vo1u·self t
A. l\Ie?
Q. Yes ..
A. N' o, I never have.
Q. Does this comprise you1· whole family of brothers a.nd
!Sisters2
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A. That is right.
Q. How do you and your brother Jack Lindsey get along·?
A. Jack and I g·et along fine in business together until heg·ot to monkeying with the Government proposition. If he
worked, the Oovernment clidn 't pay him, and if he didn't
w9rk, he got his compensation. So he was getting about.
$98.00 a month ·Out of the Government for that. Refused to
get on the ~job and wanted his money to render n·o services, and that is one of the things that caused us to dissolve
the pal'tners.hip. It cost the Company about $300.00 a month
for a period of four or five or six years, and I just dicln 't
feel like it was right and just. I felt in my own mind that
he was capable of being· on the job.
Q. vv"1len you spoke of the "Company" there, to whom arcyou referring?
pag·e 822 ~ A. The Company, Lindsey Brothers.
Mr. Parker: That was the old meat business, established
years ago!
A. Established in 1920, 1919 or 1920. And I didn't feel like
it was just, and the business couldn't afford it.' And, as I
told you, the set-up is that if a man is able to perform his
duty, that the Government pays him that much less compensation, but if be could stay· away from work 100 per cent of
his time, then the Government paid l1im 100 per cent of bis
compensation. So. if he got over $98.00 a month from the
Government and about $300.00 a month out of the Company,
it was just a matter of business., a financial question. I .felt
tbat wav about it, anyway.
(~. Did you all part as good friends 1
.A. Well, now, a business should be broken up that way,
but, 1mfortunately, like in divorce matters, there is surely
some hard feeling that grows up. Now, whether a person is
the aggrieved person, which side, each thinks he is the aggrieved one. Jack may think that I was an awful fellow becapse I woulcln't agree to him doing that.
Q. When is the last time you saw him?
A. The last time I saw Jack was at a golden wedding anniYersary over at Mr. Harry Lee Gary'sQ. How long ago was that¥

I
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A. It has been since I was living on i-Iawthorne
A. venue, but l bave not been over there so long,
so it must have been.in the last two or three years.
But I find I can get along· with Jack like i\irs. Russell testitied about her mother and father, they got along fine when ·
they were not together. So I get along lme wnh Jack by
just giving him all the road. 1 would ao anything personally, I would do anything I coul<l, in my power, to help him
out.
Q. You would!
A. Honestly, I would. Honestly, I would. I would be glad
to do anything. I tried even after we separated in business
to do business with him and to be friendly with him, but it
just wasn't in the cards. So when you find thatQ. .As a matter of fact, though, you haven't had any con- ·
versation with him for at least 15 years, have you 7
.A. I tried to make conversation with him over at Uncle
Harry Lee Gary's mamma's, but just as if you saw me on ihe
street and you spoke to me and you wanted to be agreeable
and you wanted to be friendly, and I give you to understand
that you stink in my nose, I don't think you would feel like
you would care to keep on forcing yourself on me. If he
feels that way about it, if his grievances are real or imaginary,
they amount to the same thing to him, and I find, as far as
I am personally concerned, well, my brother and I will never
forget, but I have kindly feelings towards him. I
page 824 r am sorry that he is not so well, and I wish there
was something I could do for him that he would
permit me to do; I would be only too glad to do it.
Q. Some years ago when your uncle, Mr. Charlie \Vood, I
believe, was living, didn't you send him over to see your
brother Jack on an occasion, or several occasions, in which
whatever purpose you sent him over there for didn't turn out
so well and created some friction between you alH
A. I sent him over there for some purpose?
Q. I am asking you that, if you sent your uncle, !fr. WoodA. Now, I couldn't tell you that, :.Mr. May, because-Now,
you want to know the truth of iU As far as Charlie ·wood
goes, his own brother says he bas fought with everybody in
Richmond. And soQ. vVho has?
A. Clmrlie ·wood. Uncle John is bis brother.

page 823

~

l\fr. Parker: He is getting mixed up. He was thinking about
,Jolmny. Weren't you 1
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A. Johnny.
Q. Johnny; that is th~ one I am talking about.
A. Yes.
Q. Well, now, let us change the question to read: Didn't
you on an occasion, or several occasions, send l\Ir. J olm
·wood over to soe your brother for some reason, the result of
which created friction Lei ween you and your
page 825 ~ brother?
A. I have never sent Uncle Johnny over there
for any purpose. Now, Uncle Johnny was a man of his own
mind and of his own will, and I can imagine if he wanted to
g-o there, the Devil himself couldn't stop him ,vhen he got a
couple of drinks in him, and he made up his mind. I don't
know anything about his going over there. If he went the"re
to see Jack, he went of his own volition. The only difficulty
I know of that they bad, I think we got it from Jack himself,
if I am not mistaken, that he and his brother Charlie went
in there together, and they started a rough-house with Jack.
It was soon after the partnership was dissolved, and of course
Jack had owed him a lot of money, and kept getting money
from him, and made no pretense of giving him any satisfaction. He might have- talked sharp to him; I don't know. I
wasn't there and I didn't see him. But I can well picture
that Uncle Johnny, you know, when a couple of red-heads get
together, and one of them bas n few drinks under bis belt,
probably they will argue, probably tried to get money from
him. He slapped a suit on him for $-20,000.00Q. When you say "he"-7
A. Mr. Wood.
Q. Mr. Wood?
A. My brother had a suit slapped on him for $20,000.00.
Q. But you don't know anything about that?
page 826 ~ A. I had nothing in the world to do with that.
Jack was over on Meadow Street and I was on
South Sixth Street; I had nothing to do with it. But Jack
did create some misunderstanding between my uncle and myself by telling- him I was taking mo11ey out of the business and
buying my wife fur coats and supporting her people and taking her out every time she turned a round, andQ. Why was it your brother told him-?
A. -which caused a difference between my uncle and myself, telling· him such stuff as that, taking- my wife out to
dinner every day, and buying her a fur coat, and supporting
a bunch of bums; that is his expression; and my uncle got
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ldnd of on the outs with me for it.. He came to Richmond and
he didn't even come to see me, walking around with that in
his craw; I didn't know anything about that, why the disturb:ance was..
Q. Why was it that your Brother Jack had to have you
bound over under a peace bond on one occasion f ·what were
the circumstances of that f
A. Now, you are tolling it. That is the first I have ever
beard of it. What were the circumstances f
Q. Do you disclaim any knowledge of ever being under a
peace bond on account of your brother- ?
A. I want to ask you where did you get that, and who told
you that, and what were the circumstances, bepage 827 } cause that is the first I have ever heard of it.
Q. You deny that-!
A. Yes, that is absolutely untrue. Now, you told me one
time about my brother being mentally deficient, and asking
me things of that kind. That is a product of the imagination.
Q. vV11at is the extent of this mental disturbance-I don't
like to use the word "insanity'', because I don't reckon it is
always insanity, but this mental trouble and disorder that exists in your family, Mr. Lindseyi
0

Mr. Parker: I object to that. There has not been any testimony lrnre as to any mental disorder existing in his family.
The witness has stated that he had one sister that had a
nerv·ous breakdown and has gone to a sanatorium. The question here is argumentative, and as a matter of fact is begging
the question, because there has been no sucb testimony.
Q. All right, Mr. Lindsey, go ahead and answer tl1e question.
A. You asked me the extent of the-?
Q. The extent of mental disorders and disturbances in your
familv.
A. "i cou]dn 't tell you anything- about that, Mr. May. There
was a girl that went tlnough college, throug-h school, and then
she took a position teaclling school up in Wilmington, Delawarepag·e 828 ~ Q. Are you talking about Marian now?
A. Yes.
Q. ,lust p:et that straip;ht so the record will show.
A.. That is right. And aside from her strenuous duties
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school teaching she undertook to take courses in t:µ.e University of Pennsylvania, and she had to make that trip to Philadelphia and then back to Wilmington every day or night ..
Aside from that, when she would. come home she would go to
the Uni:versity of Virginia and take summer courses. She
went to Europe; she went to Oxford and took lectures there~
She was just run down physically, and I suppose overtaxed
her mental capacity. What happened to her I couldn't tell
you.
Q. How about your father, who is dead'? What did he die
from!
A. ·wen, he dropped suddenly dead from heart trouble.
Q. Do you know whether or not he had any trouble like
this¥
A. Of course every boy should think his daddy is the most
wonderful man in the world, but if I ever saw one that was
any brighter, any smarter, or any more intelligent a human
than my father, I have yet to see him.
Q. vVell, will you answer the question, whether or not he
had any mental disturbance or trouble 1
A. None whatever. Exceptionally bright mind. He won a
g·old medal at college for scholarship. So I woulcln 't say that
he was such a dumbbell.
page 829 ~ Q. Has your mother's mind always been normal,
A. Mv mother is 75 vears old.
Q. Blit what has it b~en when she was younger than she is
now?
A. Well, I don't know tba t my mother has ever been touched
with any mental trouble. Mr. May, suppose I go out here
and tell somebody that I thoug;ht you ,vere about as crazy as
anybody I ever saw; that w.ould not make it true. That is a
matter of opinion.
Q. ,Vell, I am asking you for your opinion. That is what
I want to know.
A. ,Ve1l, it is my opinion that my mother has the same emotions that any woman that I have ever seen has. If you ask
me, I think my wife is about as crazy as anybody I lrnve ever
run into, from her actions. That is mv opinion. Of course
that is a matter of opinion. You may think she is a llrilliant
woman.
Q. Your mother did have several brothers that had mental
.
trouble, clidn 't they 1
A. I don't know that they have ever had any mental trouble.
I couldn't personally tell )"Ou.
·

I
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Q. Weren't some of them in the asylum 1
A. I think people have streaks of craziness in them. As I
told you, when that man went down there and smashed up
that $21,000.00 of equipment to keep me from getting $130 to
pay that alimonypage 830 ~
Q. Who was he 1
A. My uncle. I have already testified about
that. I think nine out of ten people would say that if he
would do that he has got rats in his garret, something wrong
with him, he isn't quite right. People that do those erratic
things, I wouldn't say they were exactly crazy. They said
the 1Vrig·ht Brothers were crazy, for one thing, when they
started outMr. Parker: Don't argue with him. Just answer the question.
A. That is just my way of saying I think everybody has
some streak of insanity in them.
Mr. Parker: Don't let's get into that. Answer "Yes'' or
"No" as far as you can.
··

Q. Mr. Charlie Wood, your mother's brother, died in the
asylum, didn't he?
A. If he is dead, I don't know it, and that is the truth.
Q. Well, was he ever in an asylum?
A. I couldn't tell you that of my own knowledge. But I
do know when he lived here in Richmond that there was nobody he didn't have a scrap with of some kind. Beside that,
I don't know what it might have been.
Q. Unfortunately, that does not answer the question. You
-- have had reliable information, have you not, that one of the
Mr. Woods, your uncles, was· in an asylum?
page 831 ~ A. I couldn't swear positively, but I have always thought that he was ninety per cent. mean
and ten per cent. crazy. I have always thought that about
him. I can't deny that.
.
Q. Whether it is just meanness or whether it is mental·
trouble you wouldn't say 7
A. If he is in the asylum, I say they have got the rig·ht
man in the right place. Put it that way. My personal opinion is, if they have him in the ayslum, they have got the right
man in the right place.
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Q. Let me ask you this question: Do you know of any
other members of your family, including your immediate
family and uncles and aunts, besides your sister Marian, that
was ever in an asylum t
A. No, I don't. Personally, I do not.
Q. Well, have you ever had information, reliable information, that any of them besides l\Iarian was ever in an asylum?
A. Of my aunts?

Mr. Parker: Aunts or uncles or any member of your
family.

Q. Or brothers or sisters.
A. I have heard information-you can bear these things
- I have heard information that Charlie ,v ood was there, but
I have not seen Charlie ood for certainly seven or eight
years.
Q. ,ven, now, outside of l\farian and your uncle
pag·e 832 ~ Charlie vVood, are there any others that you have
ever had information that they were in the
asylum?
A. No, not that I can think of. I heard it rumored about
Uncle Charlie. I heard that he was there, but I couldn't say
definitely of my own knowledge, and I haven't seen anybody
that has seen him there. I heard it rumored that he was
there.
Q. About this doctor's certificate here: Unfortunately we
do not have him present, so I will have to ask you something
about it.
A. All right.
Q. What is her trouble f I notice she is 75 years old. Outside of old age, is there anything else wrong with her!
A. The first that I ever saw wrong wit11 my mother was
after separation from mv wife. She and I lived in the house
tog·ether on 1300 Grove 'Avenue. She has always been kind
of a fanatic on religion and very fond of church work, things
of that kind. She used to like verv much to ~o to these revival meetings. So she told me where she was going-; they
were having some little social over at the Grove Avenue
Church, a block or so away from there. Possibly ten minutes
after that I heard a faint call, and.I. was sitting· over back in
the kitchen, and I walked to the front and I found her lvinµ;
at the foot of the steps with her feet pointed up
page 833 r and her head down tl1ere at the landing. I picked
her up, carried her upstairs, and she wasn't un-
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-0onsciou~ She couldn't tell .me what was wrong with her•
.Said she didn't have any pain.. She had gotten up to the
.corner of the Westchester .Apartments; and all of a sudden
.she just fell like-well, people fall; you see. She got up there
.and tried to make it home. She stood on the porch for a
while_, and when she got abo1.1t half way up the stairs she
tumbled over. And she was in that condition from-that was
in December of that year, and she was unconscious the best
part of the time until April. Then after we moved out, we
got out of the house then and moved up to Park A venue.
'rhen on a Sunday morning I heard her wailing, and I found
.her in the basement. I got a sugar barrel when I was moving
to pack up some things in. She moved the barrel down there,
I suppose, and she rolled over the back of the barrel and
landed down on the concrete and broke her arm. That was
.a terrific lick to her. It wasn't a year after that when she
went to go to the ha th room and she missed her way and
tumbled all the wav down the back steps and broke her arm
that second time. She has had both of them broken.. And I
think that it is remarkable that a woman of her age could
have survived those two severe shocks, those licks. We didn't
,expect her to live through it. To tell you the truth, I suppose
she is like any other mother; she has suffered my
page 834 r curse as much as I have. It tears her all to pieces,
and it possibly basn 't done her any good. And
I say that after people get in their old age, 75 years old-I
would not say that my rnotl1er is as sharp as she was when
she was a young woman, nor any 75-year-old woman.
Q. Does your motlier use any drugs or dope or anything
like tbat constantly, or even in any degree at all?
.A. If sbe does, I couldn't tell you from my own knowledge,
1\fr. May. I have heard recently at home some or them saying· about her using these Anacin tablets. I do know that
when we lived on Park Avenue I had excruciating pain in my
teeth, tootbache; and she persuaded me to take some of those
Anacin tablets, and she takes them for relief of pain.
Q. Things like that I am not concerned with. In other
words;A. I believe she does take that Anacin, but I couldn't tell
you from my own knowledge, but from hearsay.
Q. Would you say or not that she was a drug addicU
A. Oh, no, no. No, I wouldn't say that.
Q. It would not be anything like that!
1

A. No.
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Q. Use dope, or anything like morphine~ anything. like that f:
A. No, oh, no.
,RE-DIRECT EXAMI.1~ATION .
. By Mr. Parker:.
Q. Let me ask you this : Mr. Lindsey, you say
your brother and his wife are living in the home
where you are now. Have they rented any apartment, going
out to live to themselves t
A. Yes. They get their lease on the 1st of April..
Q. That is tomorrow¥
Aw Yes, sir.
Q. Now, your brother Jack : Isn't he in business on Meadow
Street?
A. That is right.
Q. And has been in business on Meadow Street ever since
you all parted Y
.
A. Ever since we parted. We owned-Lindsey Brothers
owned that store. We operated that one and we operated
the one on Sixth Street, and when the dissolution came about,
I gave him his choice. I said: "You take either one of them.
You take either the one on Sixth Street or the one on Meadow
Street.'' That was his choice.
pag.e 835

~

RE-CR,OSS EXAMINATION.

By Mr. Boyd:
Q. Do you think you are crazy f
A. If I am not, I will be when I get through with this
crowd.
Q. What I am trying to find out is, is there any reason from
the standpoint of your condition why you should not have
,
this boy up here with you? Any reason why that
page 836 ~ association would be detrimental ·to him from the
standpoint of your condition?
A. If you think kind treatment and affection would do tl1at
child any harm. That is all I would have done to him.
Q. Nobody has ever claimed you were crazy, have they·1
A. I have heard people say: ''You are a big fool,'' something like that, ~nd I have called somebody else a big fool.
But so far as bemg crazy, no.
Q. From your answer to Mr. Parker's question, after the
first of next month there will be only you and your mother
and your brother Tom and his wife in your home?
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A. Tom and his wife are g·oing to housekeeping.
Q. Oh, they are the ones that are going to housekeepingf
·A.Yes.
Q. Mr. and Mrs. Cavan are still staying¥
A. They are bride and groom. They were just married last
October.
Mr. Parker : You are getting them mixed up. Mr. and
Mrs. Cavan will stay there. Tom and his wife are bride and
groom.
A. That is right.
Q. Do you and Tom get along very well!
A. Tom and I get along· very well, yes, sirree. I am distressed to death to see them go.
Q. Are you going in business together¥
page 837 ~ A. I· do what I can to help him outMr. Parker: He is getting a store on Chamberlayne Avenue.
Q. Are you interested in the store in any way?
A. Oh, yes.
Q. Do you know whether your brother Jack is getting any
compensation from the Government now or not! I think the
Federal Government cut down that compensation quite a lot
here sometime ag·o. What I want to know is, is he operating
on a full-time basis as far as being able to work now, or-?
A. Of my own knowledge I couldn't tell you poGtively, Mr.
Boyd.

Mr. Parker: I will put this in the record. That store is
located on Meadow Street, 411 South Meadow Street, just
below Idlewood Avenue on South l\feadow, and as far as
counsel knows it is being operated every day by Mr. Jack
Lindsey.

Q. What does l\1r. Dickerson do!
A. He graduated from V. M. I. and he was captain of a
military company here. He succeeded his father, Captain
Dickerson, and he did represent the Gates Rubber Company
for Virginia, North Carolina and South Carolina, all the way
down to Georgia. I think they would probably call him a district representative.
pag·e 838 ~ Q. What is he doing now? Is he doing anything
now?
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A. As far as I know, Dick and his daddy have invented
some kind of shiv that they use on these tobacco machines.
And they time these cigarette machines and either make the
motor speed up or run it at some speed, in some fashion, all
the time. I think they have made probably several thousands
of those things.
Q. ·what I am trying to find out is, is he doing· any business now or is he not working, or is he in the Army, or-1
A. The last I heard from him, he was doing some kind of
machine work for the Government.
Q. vV ell, do you see him very of ten?
A. I have not seen Dick for certainlv two· or three months.
Q. Do you see your sister very often, Mrs. Dickerson?
A. I see her~sometimes she brings the little kids down to
the tea room; sometimes they would have lunch.
Q. Is there any difficulty at all between your family and
Mr. Dickerson's family?
A. None that I know of. No, my sister has always been
very dear to me.
Q. "\¥hat is the relationship between your brother Jack and
the rest of your family t
A. Well, I suppose Jack feels towards them, :M:r. Boyd,
about the same way he does towards me.
Q. VVell, answer the question in this way, if you
page 839 ~ will: Does he associate with them or not Y
A. No, he does not. No, he bas not visited them,
for no reason in the world except some of his own imaginary
ills. That & all I can say.
Q. Do you know whether or not the disability be received
in the war resulted in a nervous disability, or of a nervous
nature?
A. Mr. Boyd, thatQ. Was it gas or shock or anything like that, other than a
physical wound 1
A. There was no physical wound. You may think it sounds
foolish to say it, but I think that Government compensation
broug-bt on whatever disability he has, that a man may
imag·ine a certain thing until it comes into actuality with him.
Now, he was in perfect physical health. He must have been,
because he took a physical examination for life insurance.
Herbert Crenshaw insured him. He paid his insurance every
time he came around~ collected his insurance. He began to
g·et tig·ht about it. Then he began to bear about this one·
µ;etting· $100 from the Government, that one $50 from the
Government. I know tbat there wasn't anything wrong ~th
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him., because the last time Herbert came to collect the premium, he gave him a cussi11g out, and he said: '' I want to
.cash my policy.. "
And he says : "Jack~ don't do it. You
will live to be 100 years old.'' He says: - '' I want
page 840 } my money. There isn't anything· wrong with
me.'' Then he discovered a goo.d way to get this
disability with the -Government. He beg-an- to have trouble
with bis feet. He went up and had an examination for flat
feet, claimed that the Government had drilled him so hard that
he had got his feet flat. So he got in with his attorney; he
.said they would have to connect that disability with military
service to get this compensation from the Government. I
don't say there was anything crooked about it, but it was
unfortunate that he ever dabbled in it. So he -claimed flat feet,
.and the doctor gave him a certificate that he was suffering
from foot trouble.
Mr. Parker: He has asked you one question about whether
there was anything mental, and you could have answered that
by saying 110,

A. I don't know whether there was anything mental or not.
I know Dr. Finley Gayle has been examining and treating
him all that time, and isn't Dr. Finley Gayle supposed to be
a mental specialist?

By Mr. May:
Q. How do your mother and Jack get along?
A. I just told you, Jack was towards the whole family the
same way.
Q. Do they eve:r see each other?
A. If they do, I never hear her say.
page 841 } Q. DoesA.. On tbe way up there when we moved on
Park Avenue, she saw Jack in the street, on tbe corner there,
and slrn asked him why he didn't come around to see her, and
lie said: '']\famma, I would come around but I don't want
to embarrass vou ..,,
Q. Does Mr;. Dickerson ever go to see Jack, or Jack ever
go to see Mrs. Dickerson?
A. I don't lmow that they do. I have never heard them say,
Mr. May.
Q. Does Mrs. Cavan ever go to see Jack?
A. Not that I know of. but I do know that she saw his wife,
she has a family of children, and they were very friendly
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with her, because Annie has never done anything to her ; there
is nobody that has any ill feelingQ. They probably wouldn't want to come to see your mother
where she lives, or Mrs. Cavan where she lives, because that
is your home f
Mr. Parker : We certainly are going far afield here.. We
have gone into more stuff that has no relevancy here.
Mr. May: Let· him answer that, and that is all.
A. I think, Mr. May, that the rest of them feel just like I
do. They would like to be friendly with Jack if he would be
friendly, and there is no reason why he should not, none in
the world. They would like to be friendly with him.
And further this deponent saith not.
Signature waived.
page 842

~

MRS. JOHN R. CAVAN,
a witness introduced on ·behalf of the complainant, being first duly sworn, deposes and says as follows:

DIRECT EXAMINATION.
By Mr. May:
Q. Mrs. Cavan, you are Mr. H. Dorsey Lindsey's sister, I
believe?
A. Yes, sir.
.
Q. Mrs. Cavan, does your family of brothers and sisters
consist of any others besides your sister Marian McGuire
and Mrs. H. W. Dickerson and your brothers Thomas and
Jack!
A. And Dorsey.
Q. And Dorsey T
A. Yes.
Q. That constitutes the whole family of brothers and sisters?
A. Six of us, three girls and three boys.
Q. I wish you would please state the extent of any mental
diso1·ders or anv mental troubles that have existed in the
family. and by that I do not mean :inst some nervousness. I
don't like to use the word "insanity", but I mean when a person h~s had trouble to the extent where they would have to
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go to see a doctor, we will say, about their mental condition T
.A. Well, I have one sister in ·wmiamsburg,
page 843 ~ Eastern State Hospital.
Q. That is Marian 1
A. Yes.
Q. Now what others1
A. Down there f
Q. No, anywhere, that have had mental trouble f
A. You mean my brothers and sisters?
Q. Yes.
A. Well, I don't know of any that have had any mental
trouble to amount to anything that I know of.
Q. Is Mrs. Dickerson all right mentally?
A. Yes, sir.
Q. Is your brother Dorsey all right mentally?
A. Yes, sir.
Q. Is your brother Thomas all right mentally?
A. Yes, sir.
Q. How about your brother Jack?
A. Jack has been sick, but what his trouble is, I can't say.
I don't know.
Q. How do you get along with Jackt
A. I get along very well with him.
Q. How do the rest of the family get along with him 7
.A. Well, I expect they get along with him all right. I don't
know.
Q. Do you know of any trouble any of you all
page 844 ~ have had with him, whether it would be his fault,
or your fault, or anybody's fault?
.A. vVell, I haven't had any trouble with him.
Q. How often do you see him?
A. It has been a right good while since I have seen him. I
have seen his people, children, they are Annie's children.
One of his children went into an honor society at Thomas J efferson very recently.
Q. He never visits you all at your home, does he?
A. No, he does not.
Q. Do you ever visit him?
•
A. No, not at his home, but I see his people. I saw her on
a Sunday-school picnic and talked to her. Her children were
ridin?: the merry-go-round, and so were mine.
Q. Why don't you ever visit him. Mrs. Cavan?
A. Because he has been sick and lie would rather not be
visited, I suppose.
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Q. Does your mother have any mental trouble¥
A. Not that I know of. She is 75 years old, going on 76,
and of course she i~ just about like any 75 or 76-year-old person would be. She is aged.
Q. Is she addicted to drug·s or <lope or anything like that,
your mother?
A. Not to my knowledge, no, sir.
Q. A lot of these questions might seem foolish,
page 845 ~ but I am just asking for information. I believe
your father died 'in 1928?
A. I don't know when he died.
Q. About then, was it?
A. Yes, about twelve or thirteen years ago. I really don't
know.
Q. What caused his death 7
A. Well, now, I don't know that. He dropped dead. I was
living· in West Virginia at the time.
Q. Do you Imow whether or not he ever suffered from any
mental trouble?
A. No, sir. No, sir, he was as sound as a dollar to the last.
Q. How many uncles and aunts do you have on your
mother's side of the family?
A. Let me see. You mean living! I don't have any aunts.
Mv mother is the only girl in her family. Let me see-she
has three brothers, I think.
Q. What was their mental condition 7
A. Well, Hen, of course, is a bachelor. He has never married.
Q. Did you ever hear of him going to a doctor on account
of mental trouble t
•
A. Not to my knowledge.
Q. I didn't say of your own knowledge. I asked you did you
ever hear of his going-?
page 846 ~ A. No, sir, I never heard of it.
Q. The other two are Charlie and John, aren't
they?
A. That is right.
0. How. about their condition l
A. Well, of course, Charlie is right old now. He has had a
little mental trouble in the last fow years.
Q. Has he been in ~n asylumt
A. Yes, I think he is there now, but I am not positive. He
has just been there in the last few years. Of course he is
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rolder than M:amma. I don't know how old he is, but if she is
75, he is more than that. Of course that can happen to ~yone when they get to that age.
Q. Your Uncle John is dead2
A. He is dead.
Q. Did he ever .in his lifetime have .any mental trouble!
A. Not that I know of.
Q. Do you know of your own knowledge, or have you ever
.heard or received reliable information, that any of your
brothers and sisters, uncles and aunts, have ever been in an.
.asylum other than the two you have mentione~, your sister
Marian and your uncle Charlie7
A. They are the only twoQ.. I see.
A. -that I know of.
:Mr. Parker: I have no questions..
page 847}

CROSS EXAMINATION..

By Mr. l3oyds:
Q. Let me ask a question.. You llve, I believe, with Mr.
Dorsey Lindseyt
A. Yes.
Q. In his home?
A. Yes.
Q. How long have you been living there,
A. Let me s·ee. August. I. think we came there in .August
a year ago.
Q. Had you ever Iived in the home with him prior to thai
timeT
A. Yes, sir, when I was first married..
Q. "'\Vhen was that, about?
A. When was it?
Q. Yes, ma'am.
A. Well, I was married in 1918.
Q. Well, you were living in yourmother)s and father's home
at that time?
A. Yes, sh. When I was· first married I lived with my
mother and father, and my whole family.
Q. Then you never lived in M:r. Dorsey Lindsey's home except in the last few years?
A. That is right, but I visited him frequently, spent my \tacations with him.
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page 848

Q. Were you closely associated with Mr. Dor-

r sey Lindsey back in 1931 and 1932 t

A .. Now, let me see. J·wm have to-I lived in
West Virg·inia, but whether I was out there those years or
not, I can't .recall. I think I went down to Huntington in
1928, and I ~~st have lived there three or four years. Now,,
what would that make it, 19321 Now, what year, I couldn't
say.
Q. Well, what I am trying to find out is, how closely associated with Mr. Lindsey were you during the time that he
was having his troubles with Mrs. Lindsey!
A. Well, I lived away from here.
Q. You were not in Richmond at that time t
A. I was uot in Richmond at that time, except on maybe a
holiday or vacation or something like that. I lived in West
Virginia.
Q. Did you notice at that time any different attitude towards people in general, in Mr. Lindsey's general attitude, to
what it is now¥ In so far as.A.. Did I notice whaU
Q. Any difference in Mr. Lindsey's attitude at that time
than what his attitude is now, in so far as you were able to
seeY
A; No, he seems the same now, except probablyQ. Except whaU
A. I don't know what you mean.
Q. Maybe I am not asking questions correctly.
page 849 ~ What I want to know is, whether or not Mr. Lindsey is the same man now that he was at that time,
as far as you know, from the standpoint of his attitude towards people and his ability to get along with them.
A. He seems like the same person to me.
Q. That answers the questions that I had in mind. Now,
what people frequent your home as it is now constituted Y
A. You mean friends?
Q. Members of your family, I am referring to.
A. You mean on a visit?
. Q. Yes, ma 'am. In other words, you say you have other
brothers and sisters. I want to knowA. Well, I live with another brother, he lives with us, T. C.
Lindsey lives with us.
Q. Yes. ma 'am.
A. And then I have a sister, Mrs. Dickerson, and she visits
and bring·s her children, and that is all I have.
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Mrs. John R. Cavan.
Q., Well, is there anything about auy of those persons who
come into your home which in your opinion as a mother would
have any effect; one way or the oth~r, upon another child
coining into the home?
·
_
A. No, sir, nothing at all. I have two children of my own,
and they are very bright aud. cheerful. They are intelligent ..
One has just :finished William and Mary with a B. S. degree.
Mr. Cavan is a very substantial citizen. He is
page 850 ~ a deacon. He has. been a deacon in his .church
and also the treasurer of his Sunday school men "s
Bible class, and we have established a good family relationship for 23 years. I have been married since I was in my
e~rly teens.
·
·
'Q. Is there any condition in Mr. Dorsey Lindsey's home
which would suggest fretfulness or create any atmospher(\.
that would be unh~althy for a child?
· A~ No, sir.
·
'
Q.. Are you satisfied :with having your children live with Mr.
Lin~sey?.
·
· · ·· .
.. .
A. Yes, sir.. My hus~and is :financially able to take care
of me. I. lived for seven years on Monument Avenue, until l
came to live with him~ and if. it. were· not agreeable to livewith him I would not have brcrug·ht my children in the atmosphere, bec·a~se they are my life/ and that is what we have.
planned. for them, a proper home for the children. They are,
first in my mind as to wl;iat ~ ·am going to do, and anything,
that affected my cbiklren, whY', ·it would not be worth the.
,
price or anything to me.
Q. Have you discussed with your children, or do they have
information, about this proceeding, which is an attempt .tQ
get custody of Mr. Ljngs·ey.'s cp~ld?
·
,
A. They do know that he has a little boy, and that he would
like to get .him, .but as for d_iscussing· the details of it~in fact,
·
.. .
I don '.t .know· a. great deal about it.
.page 851.~ Q. Yes; ina 'am. Have your children ever ex._
.pressed .to you any reaction that they might have
towards the possibility of having another child in the horn~
with them?
·
... ,
A. Well, they woul~n't mind it. Thev would enjoy that.
Q. I wondered if they have said anything about it, one way
or the other.
A. No, as I said, I told you. I have not discussed it with
them, so ther·e is no reason why they should express themselves, hardly.
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Q. What is in your opinion Mr. Lindsey's chief characteristic?
A. What do I think is his chief characteristic?
Q. Yes.
,
A. Well, I think he is a very strong man, and I think he is
a very courageous man, and he is a man of good report.
Q. Well, is he quick-tempered?
·
A. I would not say he is, no, sir.
Q. Is he a man who has to have his w·ay, more or less, or is
he a man who will give in to others, or what about thaU
A. Well, he is rather kind, he is generous, he is always
willing to lend aid to whomever may need it.
Q. Do you know of any condition whatsoever existing in
Mt. Lindsey's home which would be detrimental to a child
coming there Y
A. No, sir.
Q. For any short space of time or long space
page 852 ~ of time Y
A. No, sir.
Q. What are Mr. Lindsey's habits with respect to sobriety
or inebriacyY ·
A. Well, they are excellent, so far as I know.
Q. Does he use whisky at all?
A. Not that I know of. And I am a total abstainer. I have
never had it in my life.
1

And further this deponent saith not.
Signature waived.
page 853

~

Commonwealth of Virginia,
City of Richmond, to-wit:

I, Frank l\L Bradbury, a Commissioner in Chancery of the
Hustings Court of the City of Richmond, Part II. do hereby
certify that the foregoing depositions of Mrs. J. C. McLane,
Henry Dorsey Lindsey (recalled), and Mrs. J. R. Cavan, were
duly taken and sworn to before me at the time and place set
forth in the caption thereof, and that the signatures of said
witnesses were waived bv counsel for all parties.
Given under my hand this 14th day of April, 1942.
FRANK M. BRADBURY,
Commissioner in Chancery, Hustings Court of
the City of Richmond, Part II.
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page 854 }

I, Willis D. Miller., Judge of the Law and
Equity Court of the City of Richmond, who pre.sided over the foregoing trial, do certify that the f orego~ng
.is a true and correct copy or report of all the testimony and
.other incidents of the trial of the case of .Cecelia l\foKenna
Lindsey v. Henry Dorsey Lindsey, tried in the Law and Equity
Court of the City of Richmond., consisting of the following
,evidence:

The deposition of Cecelia McKenna Lindsey taken before
E. W. Crouch in Columbia, Richland County, South Carolina,
,on February 28, 1931, and filed in this cause on January 26,
1932.

The deposition of Mrs. Walker S. Utsey, Mrs. Cecelia McKenna Lindsey, Mrs. Donald Russell and Miss Mildred Utsey
ta·ken in Columbia, Richland County, South ·Carolina, on June
19, h)31, before Miss Maggie l\foFaddin, regular stenographer
of Richland County Court, and filed in this cause on January
:26, 19'32.
The testimony of Henry Dorsey Lindsey, John R. Cavan,
and J. W. Erb taken ore tcnits before this Court on September 24, 1941, and the further testimony of Henry Dorsey Lindsey taken ore te'fl!Us before this Court on October 2·9, 1941, all
of the above mentioned testimony having been reduced to
writing and made a part of the record in this cause by decree
of this Court entered January 25, 194'3.
The testimony of Cecelia McKenna Kern, Virginia Utsey
Russell, Donald Russell, R. L. Dargan and Mary Cecelia McKenna Utsey taken ore ten1M before this Court on January
28 and 29, 1942, all of the above mentioned testimony having
been reduced to writing and made a part of the record in this
cause by decree of this Court entered January 25,
page 855 } 1943.
The deposition of Mrs. J. C. McLane, Henry
Dorsey Lindsey and Mrs. John R. Cavan taken beiore Frank
M. Bradbury, Commissioner in Chancery of Hustings Court,
Part II, of the City of Richmond on March 31, 1942, and filed
in this cause on April 30, 1942.

· I, also certifv that the attorney for the defendant had reasonable notice in writing of the time and place when said reuort of the testimony and other incidents of the trial would
be tendered and presented to the undersigned for verification.
I further certify that upon request of counsel for the de·
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fendant I have certified and forwarded to the Clerk of the- ·
Supreme Court of Appeals the· fallowing original exhibits:
Letter addressed to Miss· Cecelia Utsey marked "Exhibit
A'' (also marked No. 12). ·
Letter addressed to Mis_s Cecelia Utsey marked "Exhibit
B" (also marked No. 14). . .
Defendant's Exhibits, Numbers 1, 2, 3, 4, 5, 7, 8, 9, 10, ll;;
12, 13, 14, .15, 16, 17, 18,. 19, 20, 21, 22, 23, 24, 25, 26, 27, 28,.
29, 30, 31, 34, 35, 36, 37, 38, 39, 40, 41, 42, 44; 45,· 46, 47, 50,
51, 52, 53, 54, 55, 61, 62,. 63, 64, 65, 66, 67, 68, 69, 70, 71 (two)>
72, 73, 74, 75, 76 (two), 77 (all letters addressed to· plain-·
tiff).
Defendant's Exhibit Number 6 (letter to D. M. Minter).
Defendant's Exhibit Number 32 (letter to "My darling-.
Baby.").
Defendant's Exhibit Number 43 (newspaper clipping).
Defendant's Exhibit Number 48 (letter to plaintiff and de- ·
fendant).
Defendant's Exhibits Numbers 49, 56, 58 (letters addressed
to defendant).
·
Defendant's Exhibit Numper 57- (letter to "Annie dear").
Defendant's Exhibit Number ·59 (letter dated October 2;"·
1930, signed by ~ .. D. Lindsey).
page 856 ~ Defendant's· Exhibit Number 60 (lette1 t'"'
''Don", dated Sunday, 1928, signed ''Sis'').
Defendant's Exhibits marked Exhibit- H. D. L. #1 to Exhibit H. D. L. #8, inclusive (all letters). . .
. .
Defendant's Exhibit 'marked Exhibit H. D. L. #9 (consist~
.
ing of thirteen letters).
Defendant's Exhibits marked Exhibit H. D. L. #10 and
Exhibit H. D. L. #11 (both letters): ·
.
Defendant's Exhibit marked Exhibit H. D. L. #12 (one
bank check drawn by H. D. Lindsey). ·
Defendant's Exhibit marked Exhibit II. D. L. #13 (one
registered article receipt).·
Defendant's Exhibit marked Exhibit H. D. L. #14 and Exhibit H. D. L. #15 (letters).
Defendant's Exhibit marked H. D. L. #16 (three letters).
Defendant's Exhibit marked Exhibit J. W. E. #1 (one letter).
Defendant's Exhibits marked Exhibit X-1 and X-la (letters).
Defendant's Exhibits marked Exhibit X-2 (27 cancelled
lmnk checks) .
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Defendant's Exhibit marked Exhibit X-3 (note on envelope
cover).
Defendant's Exhibit marked Exhibit X-4 ( one letter previously introduced in evidence as Defendant's Exhibit #35).
Defendant's Exhibit marked Exhibit X-6 ( one letter previously introduced in evidence as Defendant's E,xhibit ·#58).
Defendant's Exhibit marked Exhibit X-7 (letter previously
introduced in evidence as Defendant's Exhibit #50).
Defendant's Exhibits marked Exhibit X-5, X-8, X-10, X-11,
X-12, X-13, X-14, X-15, X-16, X-17 (ten letters).
~
Defendant's Exhibit marked X-18 ( one telephone bill).
Given under my hand this 6th day of March, 1943.
"WILLIS D. MILLER, Judge.
page 857

~

I, Luther Libby, Clerk of the Law and Equity
Court of the City of Richmond, do hereby certify
that the foregoing is a true transcript of the recor~ in the
above entitled cause ( except the original exhibits) wherein
Cecelia McKenna Lindsey is complainant and Henry Dorsey
Lindsey defendant, and that the defendant had due notice of
the intention of the complainant to apply for such transcript.
Witness my band this 2d day of April, 1943.
LUTHER LIBBY, Clerk.
Fee for record $125.00.
A Copy-Teste:
M. B. WATTS, C. C.
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