IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5664

VIRGINIA:
In the Supreme ·Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Wednesday the 17th day of April, 1963.
LLOYD BARNER, AN INFANT SEVEN YEARS OF AGE,
WHO SUES BY EARNESTINE L. BARNER, NEXT
FRIEND AND MOTHER.,
Plaintiff in Error,
against

JAMES WHITEHEAD,

Defendant in Error.

From the Corporation Court of the City of Newport News
Douglas M. Smith, Judge

Upon the petition of Lloyd Barner~ an infant seven years
of age, who sues by Earnestine C. Barner, next friend and
mother, a writ of error is awarded him to a judgment rendered
by the Corporation Court of the City of Newport News on
the 7th day of November, 1962, in a certain motion for judgment then therein depending, wherein t'he said petitioner was
plaintiff and James Whitehead was defendant; no bond being
required.
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Filed March 1, 1962.
F. B. BARHAM, Clerk.
MOTION FOR JUDGMENT.
To James Whitehead, 1701 Ivy Avenue, Newport News, Virginia:
The undersigned hereby moves the Corporation Court for
the City of Newport News, Virginia, for a judgment against
you in the sum of TWENTY FIVE THOUSAND DOLLARS
($25,000.00), w'hich sum is due and owing by you to the undersigned for the damages, wrong, and injuries sustained as a result of the negligence of you, as hereinafter set forth, to-wit:
1. That on or about the 17th day of February, 1962, Lloyd
Barner, an infant seven years of age, was crossing 17th Street,
at or near its intersection with Jefferson Avenue, in the City
of Newport News, Virginia, and while he was crossing said
street in a southerly direction, 'he was struck, knocked down,
dragged, and run over by a certain vehicle driven by you,
James Whitehead, the defendant, in a westerly direction on
17th Street at that point, and he received injuries from which
he is still suffering.
2. The injuries of plaintiff, Lloyd Barner, an infant seven
years of age, were directly and proximately caused by the
negligence and carelessness of you, the said James W'hitehead, and your failure to exercise the proper ·degree of. care,
in the following respects:
a. In driving and operating your automobile at a high,
dangerous, and excessive rate of speed under the circumstances .
.··b. In driving and operating your automobile at a high,
dang·erous and excessive rate of speed contrary to law and
in violation of the motor :vehicle speed limits ordinance of
the State of Virginia, City of Newport News.
page 2 ~ c. In failing to keep a vigilant lookout for persons upon the street where you, the defendant, were
driving· your automobile.
d. In failing to have your automobile under control while
driving and operating it.
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e. In failing to sound a horn or otherwise warn of the approach of your automobile for the protection of persons on
said street.
f. In failing to turn your automobile to the left of the place
where plaintiff was ·when ·he was struck, there being adequate
room on such street for your automobile to pass plaintiff on
the left side of where he was struck, 'vithout endangering the
property of another or the life and limb of any person.
g. As the automobile approached the point where it struck
plaintiff, you saw or by the exercise of the proper degree of
care could have seen, plaintiff crossing said 17th Street, on
which your automobile was being driven, in time thereafter to
have issued a warning signal of approach, stopped or slackened the speed, or swerved said automobile and avoid striking
plaintiff; and you knew or by the exercise of the proper degree of care could have known that plaintiff was in a position
of imminent peril ahead of your automobile and was oblivious
to the approach of the automobile, and that unless you stopped
or slowed down or slackened the speed or swerved your automobile to the left of where defendant or you were, or kept the
automobile from going in the directi01i plaintiff was going, he
would be struck by your automobile. You negligently faHed
to exercise the proper degree of care after ~eeing plaintiff
in such position of imn1inent peril in not keeping a vigilant
lookout, in not keeping your automobile under proper control,
in not sounding the horn or otl1erwise warning of the approach of your automobile, and in not slowing down or slackening the speed or stopping or swerving the automobile. You
negligently and carelessly drove and operated said automobile
at a high, dangerous, reckless, and excesshre speed and directly toward the place where plaintiff was, upon, against and
over him, causing 'him to be seriously injured as hereinafter
set out.
·
3. As a direct and proximate result of the negligence of
defendant as above set out, plaintiff, Lloyd Barner, an infant
seven years of a~e, sustained serious, permanent, painful, and
disabling injuries to his head, face, skull, brain, body, arms,
and legs. He suffered ~evere fractures, multiple lacerations
of the l1ead and was otherwise bruised~ contused, cut, lacerated, ~trained, sprained, and injured. Plaintiff has suffered
and will continue to suffer great bodily and mental pain and
nervous ~hock. His injuries are serious, permanent, painful,
and disabling-. As a re~nlt of the above described injuries he
has incurred large medical, hospital, nursine:, and x-ray expenses and will incur additional expenses of the same nature
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in the future. That by reason of the aforesaid injuries his ability to work, labor, and earn a livelihood after reaching his majority has been impaired
and lessened, all to the plaintiff's damages in the sum of
T"\VENTY FIVE THOUSAND DOLLARS ($25,000.00).

page 3

~

WHEREFORE, the undersigned alleges that as a direct and
proximate result thereof, damages have been sustained by
him in the amount of TWENTY FIVE THOUSAND DOLLARS ($25,000.00), and judgment will be asked of you for
damages at the hands of the said Court at the time and place
hereinabove set forth as aforesaid.
Given under my hand this 26 day of

~ebruar~,

..

1962.

LLOYD BARNER, ~N INFANT
SEVEN YEARS OF AGE, WHO
SUES BY EARNESTINE L.
BARNER, NEXT FRIEND AND
MOTHER.
By LOlTIS ELLENSON
Counsel.
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ANSWER AND GROUNDS OF DEFENSE.
For answer and grounds of defense to plaintiff's motion for
judgment, the defendant comes now and says:
1. That he denies each and every allegation of negligence
attributed to him in the motion for judgment.
2. That he denies that the plaintiff was injured to the extent claimed, or to any extent, as a result of any negligence
on the part of this defendant.
3. That he denies that the plaintiff has incurred any medical
costs or has suffered any permanent disability as a result of
any negligence on the part of this defendant.
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4. Any and all such other defenses as may be assigned before trial, or which may be justified by the evidence upon trial.
JAMES WHITEHEAD
By ARTHUR W. WOLTZ
Of Counsel.
Filed March 16, 1962.

F. B. BARHAM, Clerk.
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INSTRUCTION NO. F.

The Court instructs the jury that if you believe from the
evidence in this case that the infant plaintiff ran or rode from
the yard or sidewalk into the path of the defendant's car at a
timewhen in the exercise of ordinary care and prudence the
defendant could not avoid colliding with him, then the defendant, if he was otherwise acting prudently, was not guilty of
llegligence.
Granted.

D. M. S., J .

•
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INSTRUCTION NO. H.

The Court instructs the jury that if you believe from tl1e
in the case that the defendant after the impact was
acting in a sudden emergency then hi~_ actions are not measured by ordinary means but allowance must be made for the
actions in the emergency; the defendant is chargeable only
with what a reasonably prudent man would do under similar
circumstances.
evid~nce

Granted.

D. M.S., J.
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Entered Nov. 7, 1962.
This day came the parties, by their attorneys, and the
Court Reporter was sworn to faithfully and accurately take
down and transcribe the proceedings herein and the defendant "having heretofore filed his answer and grounds of defense
hereto now puts himself upon the country and the plaintiff
doth likewise and issue is joined upon the pleadings filed
herein. Thereupon, came a jury of seven persons, to-wit:
James E. Rawles, Robert B. Marriotte, John L. La Roche,
E. B. Crossley, Jr., Otis V. Seabolt, George H. Morse and
George B. Peters, who being elected, tried and sworn the truth
to speak upon the issue joined, after having heard the plaintiff's evidence, the defendant, by counsel, moved the Court
to strike out the evidence of the plaintiff upon the ground that
the plaintiff has not produced any evidence of negligence on
the part of the defendant and has not carried the burden of
proof as to which child remained on the tricycle involved herein, "rhich said motion being fully argued the Court doth overrule the same and to which action of the Court in overruling
said motion the defendant, by counsel, excepted, and the evidence being completed, the defendant, by counsel, renewed his
motion to strike out the evidence of the plaintiff for the reasons heretofore stated, which said motion the Court doth overrule and to which ruling the defendant, by counsel, excepted.
And the plaintiff, by counsel, moved the Court to strike out
the evidence of the defendant and to have this case submitted
to the jury upon the question of damages only; which said
motion being fully argued the Court doth overrule the same
and to which ruling of the Court, the plaintiff, by counsel, excepted. And the arguments of counsel being ~ully heard, the
jurors retired to their room to consider of their verdict and
after some time returned into Court, having found the following verdict, to-wit: "We the Jury find in favor of the Defendant (Signed) E. B. Crossley, Jr., Foreman.''
Thereupon the plaintiff, by counsel, moved the Court to set
aside the verdict of the jury upon the ground that the same
is contrary to the law and the evidence, which said
page 21 ~ motion being fully argued, the Court doth overrule
the same and to which action of the Court in overruling said motion, the plaintiff, by counsel, excepted. There-
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upon, the plaintiff, by counsel, n1oved the Court to grant him
a new trial herein upon the ground that the Court erred in
granting instructions objected to by the plaintiff and refusing
instructions offered by the plaintiff and allowing evidence
over the objection of the plaintiff and refusing to allow evidence offered by the plaintiff, which said motion being fully
argued, the Court doth overrule the same and to which action
of the Court in overruling said motion, the plaintiff, by counsel, excepted. Therefore, it is considered by the Court that
the plaintiff take nothing by reason of his motion for judgment, but for his false clamour be in mercy, etc., and that the
defendant go thereof without day and recover against the
plaintiff his costs by him about his defense herein expended .
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Filed Nov. 21, 1962.
F. B. BARHAM, Clerk.

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.
To F. Baxter Barham, Clerk of the Corporation Court for the
City of Newport News, Virginia.
NOTICE is given that Lloyd Barner, an infant seven years
of age who sues by Earnestine L. Barner, his next friend and
mother, appeals in this case and will apply for a writ of error
and supersedeas.

ASSIGNMENT OF ERROR.
The following are the errors assigned:
The Corporation Court erred:

1. In sustaining the objections of defendant's counsel to
questions asked of defendant by plaintiff's counsel on direct
examination of defendant as an adverse witness, this assignment being as to each objection which was sustained, and
which was prejudicial to the plaintiff.
2. In granting each instruction which was granted for defendant, which was objected to by plaintiff, this assignment
being as to each of such instructions.
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3. In not setting aside the verdict of the jury or granting a
new trial because of the improper instructions given by the
Court over the objection of the plaintiff, this assignment being
as to each instruction objected to by plaintiff and erroneously
given by the Court.
page 23 ~ 4. In not setting aside the verdict of the jury as
contrary to the law and the evidence.
5. In not granting a new trial based on the .aforesaid errors.
TAYLOR AND ELLENSON
By LOUIS ELLENSON
Counsel for Plaintiff.
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ASSIGNMENTS OF CROSS ERROR.
For assignments of cross error, the defendant comes now
and says:
1. That the Court erred in refusing to strike the evidence
at the conclusion of the plaintiff's case upon motion duly
made, to which action by the court defendant duly excepted.
2. The Court erred in refusing to strike the evidence at the
conclusion of all of the evidence upon motion duly made, to
which action by the court the defendant duly excepted.

JAMES WHITEHEAD
By ARTHUR W. WOLTZ

Of Counsel.
Filed Nov. 27, 1962.

F. B. BARHAM, Clerk.

•
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NOTICE OF TENDERING OF TRANSCRIPT TO JUDGE.
To Jones, Blechman, 'Voltz and Kelly, Esqs., Attorneys for
the defendant:
You are hereby notified that on the 4th day of January,
1963, at 10:00 o'clock A. M., in the Corporation Court for the
City of Newport News, Virginia, the undersigned will tender
to The Honorable Douglas M. Smith, Judge of the Corporation Court for the City of Newport News, Virginia, the original transcript of the evidence, reduced to writing, in the
above styled cause, and respectfully ask The Honorable
Douglas M. Smith to certify the same as a true copy of the
evidence presented in the above styled cause.
TAYLOR AND ELLENSON
By LOUIS ELLENSON
Counsel for the plaintiff.
Filed 1/4/63.
F. B. BARHAM, Clerk.

•

•

•

•

•

Stenographic transcript of the testi:Jpony introduced and
proceedings had upon the trial of the above-entitled cause in
said court on November 7, 1962, before the Honorable Douglas Magruder Smith, Judge of said court, and jury.
Appearances: l\!Iessrs. Taylor and Ellenson, by Mr.
Louis Ellenson and Mr. Alvin Fox, for the plaintiff.
Messrs. Jones, Blechman, Woltz and Kelly, by Mr. Arthur
W. Woltz, for the defendant .

•

•

•

•

•
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J A~IES 'VI-IITEHEAD,
defendant, called as an adverse witness, having been
first duly sworn, was examined and testified as follows :
page 5

~

DIRECT EXAMINATION. (Adverse)
By Mr. Ellenson:
Q. Would you please state your full name and address?
A. James Whitehead.
Q. You can have a seat.
A. 1701 I vey A venue.
Q. Is this 1701 Ivey Avenue, is this part of the Lassiter
Court Project f
A. No.
Q. It is not?
A. No.
Q. Are you near that project?
A. Near the project, yeah.
Q. You say your name was James -Whitehead7
A. That's correct.
Q. All right, Mr. Whitehead. Now, how long have you been
living in that neighborhood Y
A. About eight years.
Q. Eight years. Are you familiar with what type
page 6 } of neighborhood it is?
A. Yes, sir.
Q. What type of neighborhood is it?
A. It is a pretty good neighborhood to live in.
Q. I am not speaking about people's behavior there?
A. Oh.
Q. But I am speaking about what is the-w'hat type of
housing or stores do they have around there right in your
neighborhood?
A. Well, mostly projects and, well, they have one grocery
store close by.
Q. You say mostly projects?
A. Yes.
Q. Can you describe about how the project is built? What
type of housing does it have there?
A. Well, bricks.
Mr. Woltz: If the court please, in the interest of time I
would object. He is asking as to the area where he lives. I
think he has a right to show the area where the ac.cident happened, but the area where 1\{r. \Vbitehead lives has nothing to
do with the accident. "Thether it is a project house or frame
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James Whitehead.
or brick or what, I submit is irrelevant. If it is in
regard to where the accident happened, I have no
objection.
The Court : I will let him go ahead at this point.

page 7
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By Mr. Ellenson :
Q. How close is your home to where you struck the Barner
child and the Moore child 7
A. Well, if I would go the streets, it were a pretty good
little ways, but right across the project from my home where
I live at it is not far.
Q. Would you be familiar w~th the area around 17th Street
and Jefferson A venue?
A. Well, I travel through that area.
Q. Have you traveled through there?
A. Yes, I have.
Q. How often have you traveled through there Y
A. Pretty often. I goes through there daily to work.
Q. Go through that street daily?
A. Yes, sir.
.
Q. Now, Mr. Whitehead, what type of houses is there on
17th Street in the 500 block?
A. Brick.
Q. I mean what type are they? individual houses or what!
A. No. Units.
page 8 ~ Q. Units, apartment houses?
A. That's right.
Q. Are they jammed up close to each other or is there space
.
in between these apartments?
A. Space, it is space betwixt them.
Q. Do you have any idea of how much space is between
them?
A. No, I don't.
Q. You have no idea Y
A. No.
Q. It would be at least the distance of this courtroom between the apartments 1
A. Not all of them; not all of them.
Q. Not all of them 7
A. No.
Q. Well, how about the one where the Barner child and the
Moore child was playing? How big a space was thatr
A. It was a pretty good area.
Q. Pretty good area?
A. Yeah.
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James Whitehead.
Q. Now, Mr. vVhitehead, would you say this neighborhood
is a congested neighborhood, that is, crowded with buildings?
A. Well, they 'have a plenty of buildings there
page 9 ~ all right, butQ. Do you know if that was a neighborhood where
children played?
A. Well, yes.
Q·. You knew that?
A. Urn-hum.
Q. Well, how did you know that children played there?
A. How did I know they played there Y
Q. Yes, sir.
.
A. I have children myself. I have children. myself. They
play.
Q. Oh, you have children yourself Y
A. Yes, sir.
Q. And you knew that this-did this neighborhood which
you went through, 17th Street in the 500 block, was that a
neighborhood of a lot of children?
A. Plenty of them.
Q. Plenty of them there?
A. Yes.
Q. Now, as you came down 17th Street off of Jefferson
Avenue did you keep in mind that there was children in the
neighborhood playing?
A. I did.
page 10 ~ Q. You s~w the children, didn't you?
A. As I t.urnt, yes.
Q. As you turntY
A. Off of Jefferson Avenue, yes, sir.
Q. And how far was it from Jefferson Avenue to where you
struck these children?
A. 'Veil, about a hundred and twenty-five feet near about.
Q. And after you turned off Jefferson AvenueThe Court: Speak up now. You are dropping your voice.
A. Yes, I did.
Q. You did?
A. Yes, sir.
Q. All right. ~7bat were the children doing?
A. Well, they ~as playing off of the curb of the street
out in the yardOf the project, but the childrens that I connected with I didn't see them.
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J am.es Whitehead.

l\{r. Ellenson: I can't understand a 'vord he's saying,
Your Honor.
The Court : All right, don't hold that too close to your
mouth.

A. Well, the children was playing-they was playing off
from the curb of the street.
Q. Off the whatY
page 11 ~ A. Curb.
The Court:

Curb.

Q. They were playing off the curb Y
A. Out in the project yard.
Q. Yes, sir. And they were running or were they walking or were they laying down or what were they doing?
A. They was playing.
Q. Were they running or walking?
A. They was playing. Well, I didn't take notice of the
running part.
.
Q. Do you know that the average child-you say you have
children. Is that right 7
A. I do.
Q. Do you know that the average child has a habit of playing in the street f
A. I do.

Mr. Woltz: If the court please, I would object to what
he knows as the habits.
The Court: Sustain the objection.
By Mr. Ellenson:
Q. Do you know what the habits of children are as they
play?
Mr. Woltz: Object again.
The Court: Sustain the 'objection.
Mr. Woltz: Move to scratch the answer and
page 12 }- instruct the jury not to pay any attention to the
answer, if the court please.
The Court: All right, sir. Jury disregard the question and
answer. I have sustained an objection. It is an improper
question. Go a~ead.
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James Whitehead.
By Mr. Ellenson:
Q. Did you anticipate a child con1ing out in the street'
A. I didn't understand you.
Q. Did you ever think where the children were playing off
the curb, as you said, they would :tun out into the street?
A. Well, yes, I did.
Q. You didf
A. Yes.
Q. Were you looking for any children comiug out onto the
street?
A. No, sir.
Q. -YOU were not looking for them to come out, but you.
knew that they would come out?
A. Well, they general~y .. do.
Q. In -fact, isn't it true, Mr. Whitehead, that one week
prior, one week prior to you striking these two children that
one of your own children was hit by a carT
page 13
.

~

Mr. Woltz: If the court please, I object to that.
That isn't any part of this accident here.
The Court: Sustain the objection.

A. He was hit before that.
· Q. Now, during your experience as a driver of an automobile-how long have you had the experience of driving an
automobilef
·A. About twenty-two years.
Q. During your twenty-two years of experience driving an
automobile have you ever seen children run from between
parked cars Y
A. Yes, sir.
Mr. Woltz: If the court please, object to that. What's
happened in twenty-two years is no part of this case as I
understand it.
The Court: Sustain the objection.
Mr. Ellenson: lt is his experience, Your Honor. That's
all I was asking, had he ever noticed it.
..
Mr. Woltz: I'll take my exception at the end.
By Mr. Ellenson:
Q. As you approached going down 17th Street, did you
keep in mind the fact that a child might come out from those
carsY

Lloyd Barner v. James Whitehead

15

James Whitehead.
A. Well, yes, because I slowed down.
Q. You slowed down¥
A. Yes, sir.
Q. And then what happened when you slowed down?
A. As I was passing the children-the two parked cars, I
couldn't see through the car. I passed the first car and the
other two cars and an electric light pole was sitting there.
Well, when, I saw the tricycle they was in the bumper of my
car.
Q. In other words-now, that's what I want to get straight:
They were in the bumper of your carA. Yes, sir.
Q. -when you saw the children? How far away was your
cart That is, I am speaking now as you were coming down
17th Street, how far was your car from the car that you
claimed that was parked on the side 1
A. About three feet.
Q. You were riding that close to that. Was any cars parked
on the left-hand side of the street Y
A. I didn 't take notice.
Q. You· didn't take notice?
A. No.
Q. Then are you saying, Mr. White'head, that these children
covered the three feet before you ever saw them Y
A. They was out there before I could see them. :page 15 ~ Q. Now, I want to ask you one other question:
After you struck the children, what happened to
one of them? Tell us what happened to the children after you
st:ruck them-struck the tricycle f
A. One was knoc;ked off the tricycle.
Q. One was knocked off the tricycle Y
A. Um-hum. And the little one he stayed with the wheel.
Q. He stayed with the wheel. And where was_the wheel?
A. Underneath the front bumper of my car.
Q. Underneath the front bumper of your car. Why didn't
you stop your car right then and there Y
A. WIll, why I didn't stop I didn't have nobody to think /
·fpr me, took my own precaution.
Q. And what were those. precautions Y Why didn't you stop?
· A. I just couldn't stop with the child underneath the wheel
or underneath the car.
Q. Then you felt at that time that it was better to drag
the child sixty feet than it was to stop the car. Is that right Y
A. Well, wherever the child was.
page 14

~
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J am.es Whitehead.
Mr. Woltz: Object to the sixty feet, unless he connects
it with something else.
~

By 1\'Ir. Ellenson:
Q. All right, any distance down the street. You
felt you would do less harm to the child by dragging it than
you would by stopping?
A. I figured I would do more harm to the child by pressing
brakes and let the pressure of the car mash him under the
wheel than it would to let him loose from the wheel as the
pressure of the car pulled itself. I took good precautions of
that. If my wheel would have bumped anything else besides
the wheel dragging, I would have known it.
Q. But you never would stop your car immediately?
A. Not until I was clear of the child.
Q. So you were willing to let your wheel run over this boy,
figuring it would be less damage done T
A. I wasn't figuring on no wheel running over him so
particular.
Q. Then what would run over him if you had stopped your
car?
A. He was hung under the tricycle; he was on the tricycle.
as the fear and the wheel come by.·
Q. And what damage was done to your automobile?
· A. ·Oh, well, it wa.sn 't much.
Q·. What you say?
A. It wasn't much damage to the car.
· ·
Q. What is the damage~ What was the damage
page 17 ~ that was done to your car?
A. Just one dent of the fender.
Q. One dent of whatf
A~ One dent of the fender, and the headlight.
Q. The headlight?
A. Yeah, rig·ht up top the headlight.
Q. In other words, the impact was strong enough-what
part of the child was· bit hy the headlight?
A. I wouldn't know that.
Q. Was it your right headlight or your left headlight?
A. Right headlight.
· ·
Q. And was your headlight in the middle of your fender?
A. No.
Q. Where is it, then?
A. It is in front of the car.
Q. In front of the car. But is it in the middle of your fender
or is it over to the left side of the fender?
·
page 16
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James Whitehead.
"\Vhat you 1nean~ the dent?
Yes, and the headlights?
I don't understand you.
What kind of headlights do you have on your carY single
headlight or double?
page 18 ~ A. Single 'headlights.
Q. You have a single headlight 1
A. Yes.
Q. Is that headlight sitting in the middle of the fender?
Does it sit in the middle of the fender?
A. Sure.
Q. So then the middle of your fender of your right-'hand
fender and the front end of your car struck the child on the
bicycle. Is tba t right?
A. I imagine it was. The fenderQ. The truth of the matter, yon never saw the children until
after you struck the children?
A. After the lick was hit.
Q. After the lick was hit was when yon saw the children Y
A. (No reply)
Q. Now, Mr. Whitehead, was there any traffic .coming from
Terminal A venue, the old Warwick A venue, now changed to
as any traffic coming towards your?
Terminal 1
A. No, I didn't see any.
Q. Didn't see anyY
A. No.
Q. Was there anything to keep you from pulling to your
left if you had seen the children?
A. No.
page 19 ~ Q. There was nothing to stop you from pulling
over to the left to avoid hitting the c'hildren!
A. That's right.
Q. Now, after you finally got the car to a stop how far was
that in reference to this room?
A. Well, that was aboutA.
Q.
A.
Q.

'T

The Court : Can't hear you.
A. About farther from the children as it is from here to
the door.
Q. In other words, at least that far?
A. Yes.
Q. Could l1ave been a little farther?
A. Won't no farther.
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James Whitehead.
Q. Vlon't no farther. Now, do you know that you have to
protect children against their own selves 1
~Ir.

"\Voltz: "\Ye object to that. It calls for an opinion.

A. I imagine you do.

-·

~fr. Ellenson: That is not an opinion; it is within his
knowledge.
The Court: All right, sustain the objection.

By Mr. Ellenson:
Q. All right. Now, as you came down Jefferson Avenue
and towards 17th Street did you see any traffic slogans there
on posts!
page 20

~

Mr. Woltz: If the court please, we object to the
traffic slogans, or whatever they are, on Jefferson
Avenue. ·The accident occurred on 17th Street. As to what
happened on 17th·Mr. Ellenson: As he was approaching at or near 17th
Street.
The Court: What kind 1 What do you mean Y trafficMr. Ellenson: Traffic slogans about protecting children
and things of that type.
By l\{r. Ellenson :
Q. Did you see any posters where it says ''Protect Children''?
.A. No.
Q. Never seen one?
A. No.
Q. Never seen one around 17th Street?
A. No.
Q. Now, if you had never seen one, can you tell us what
schools are in that neighborhood?
A. School?
Q. Yeah. Any schools in that neighborhood Y
A. Not right along there.
Mr. Woltz: If Your Honor please, I would like to sit
down a little bit, but it doesn't loo~ like I can. Unpage 21 ~ less he intends to prove a school in the 500 block
of 17th Street or inThe Court: They are all irrelevant.
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Mr. Ellenson: All I have asked him, was there a school
in that neighborhood.
The Court: Well, it is irrelevant, and so is the fact there
are school signs all over the place in this case. The fact a man
might see a sign down here on Huntington Avenue that says
"School, watch out for children," what's that got to do with
this case?
Mr. Ellenson: Because it is giving him warning, Your
Honor, that children are playing.
By Mr. Ellenson :
Q. Now, Mr. 'Vhitehead, to refresh my memory again, you
knew tnere-was children playing in that yard, didn't you, in
that big open space?
·A. Childrens 'vas out there.
Q. .A:nd you sawthem playing at the curb and back towards
the curb?
A. I said off the curb.
Q. Off the curb &1
A. Yeah, out in the yard.
Q. Out in the yard Y
A. That's right.
page 22 ~ Q. And you saw that and you never saw the
children that you struck f
A. No, I didn't.
Q. Not even until after you struck the children f
A. No.
Q. Now, can you tell me did you have a dent on your hood?
After the accident wasn't your hood dented f
·
A. Um-um, no.
Q. Yo'u are positive of that?
A. Yes, sir.
Q. And was any damage done to your front bumper?
A. No.
Q. Any damage done to your fender t
A. Just a little dent on the fender.
Q. Just a little dent. Do you know how that dent got there?
A. By the wheel I imagine.
Q. By the wheel, but not by the child?
· A. · Not as I could tell.
Q. Where did the second child, not this child-where was
this· child when you first saw him after you stopped the carT
A. What child?
Q. This one beret (Indicating)
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A. lie was in the street.
Q. He was in the street 7
A. Yes.
Q. Whereabouts in the street?
A. Well, he was laying about in the middle of the street, I
guess, something about like that.
Q. With relation to your automobile where was he laying?
A. Just opposite of the left-hand back wheel.
Q. Opposite of the left-hand back wheel t
A. Yeah.
Q. That's this child or some other child!
A. I guess that's the child the car hit. He was the one.
Q. All right. Now, where was the second child f
A. He was laying at the bumper of another car, the parked
car where they came out into the street.
Q. How did he get back there? Do you know?
A. He was left there.
Q. He was left there!
A. He was knocked off the tricycle.
Q. He was knocked off the tricycle?
A. Yes, sir.
Q. Was it just a fall off or was 'he knocked offY
A. He was knocked off the tricycle from the
page 24 ~ lick. Bound-you know, he'd have to fall. One was
holding on and the other one was on the wheel.
Q. And, finally, you say that this boy became disentangled
from your bumper. Is that rig'ht?
A. Yes, he was.
Q. And that was after you had struck him and gone the
distance of this courtroom?
A. How did you say that 1 I-I ow did you say that 1

page 23

r

1\{r. Ellenson: Would you read him the question 7
(The reporter read the question.)

A. No.
Q. Well, would you explain that ''no'' Y
A. You mean after I had hit the kid and gone the distance
from here to the door? What yon mean by that now? I had
gone that far 7
Q. You did go that far after you hit the child, did you?
A. Yes.
Q. And the child was on that bumper all the time, wasn't he,
or underneath the bumper 1
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A. I knowed he was under the car somewhere.
Q. And you made no attempt to stop to see whether you
could-after the impactf
A. vVell, I took precautions that the car roll itpage 25 ~ self, and I felt that I was out from over the child.
Q. What did you sayf You felt what?
A. I took precautions after the lick was hit. I knowed
the child was underneath the car somewhere. Well, I just
let the pressure of the car move along and I took precaution
if I would bump the child I would stop, I would know he was
broken loose from the tricycle.
Q. Are you trying to say, Mr. Whitehead, that after you
struck the child you didn't put your brakes on but you let
the momentum of the car, the speed of the car that was going at that time a slow rate of speed, you let that keep going
and that you would have stopped if you felt it had run over
the body or something? Is that what you are saying?
A. Yes, if I felt that itMr. Ellenson: All rig·ht. T~at's all I want to know. Thank
you. No further questions.
·
~Ir. 'Voltz: Just one or two questions at this time.
CROSS EXAMINATION. (Adverse)
By Mr. Woltz:
Q. Mr. Whitehead, do you know whether this is the boy that
was still on the tricycle or whether the Moore boy was the
·
boy Y Do you know the boys?
page 26 ~ A. No, I didn't know them at the time, until I
talked with the parents.
Q. Can you tell from looking at this boy at the table here
whether he was the one that stayed on the tricycle or whether
the Moore boy was on the tricycle?
A. Yes.
Q. Which one T
A. He was the one.
Q. IIe was the one?
A. Yes, sir.
Q. How fast were you travel~ng when you turned into
17th Street 1
A. Well, about fifteen or twenty miles an hour as I turned
off of Jefferson A venue.
Q. And when you saw the children, to what speed did you
reduce your vehicle?
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A. I reduced down to about ten miles per hour.
Mr. "'\Voltz: Thank you. That's all at this time.
REDIRECT EXAMINATION. (Adverse)
By Mr. Ellenson:
Q. Just a moment, Mr. Whitehead. How quick can you stop
your car g·oing at ten miles an hour 7
page 27 ~ A. Come to a dead standstill.
Q. If you put the brake on you could come to a
dead standstill, couldn't you 7
A. Yes, sir.
Mr. Ellenson: That's all, long as you know that. Thank
you.

•
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•

•

•

•

•

•

•

•

page 46}

H. A. MEMORY,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Ellenson:
Q. Would you please state your name, sir!
A. H. A. Memory.
Q. Mr. Memory, on February 17th, where were you employed?
A. Newport News Police Department.
Q. In what capacity, sir Y
A. I was a traffi.c patrolman.
Q. Did you have an occasion to investigate a-injuries
that were sustained by two children in the five-hundred block
of 17th StreetT
A. Yes, sir.
page 47

~

Mr. Woltz: If the court please, object to the
question. Did he investigate the injuries or did he
investigate the accident?
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Mr. Ellenson: I said did he investigate an accident where
two children were injured.
Mr. Woltz: That wasn't my understanding.
The Court : All right. G1o ahead.
Mr. Woltz: Just don't want a tnisunderstanding.
A. Yes, sir, I did.
Q. Where was this-in your investigation where did you
find-w'hat did you find from your investigation f
.A.. "\Vben I arrived on the scene I found one vehicle, a
1956 Chevrolet owned and being driven by James Whitehead. The car was sitting about a hundred and eighty-five or
ninety feet west of Jefferson Avenue on 17th Street, and
when I arrived on the scene the two boys I was told had been
injured and they were taken to the hospital.
Q. And from your investigation did you find anythingany damages to this-what was the condition of the station
wagon when you arrived there?
A. There was no damage to the car itself. I saw the
tricycle, which was damaged.
Q. The what f
·
A. Tricycle.
page 48 ~ Q. Tricycle Y
A. Which I was told the two boys were riding.
Q. Urn-hum. Any damage on the bumper, the hood, or any
other part f Refresh your memory; you have your notes, don't
you¥
.A.. Yes, sir.
Q. All right, sir.
.A.. There was some damage done to the front bumper and
hood of the station wagon.
Q. Front bumper and hood of the station wagon. There
was some damage done there Y
A. Small amount, yes, sir.
Q. And what time of day or night was this?
A. I was notified of 5 :14 P. M. I arrived on the scene
at 5:23P.M.
Q. The children had been removed by that time?
A. Yes, sir.
Q. Now, were you able in your investigation to find out
where the impact took place?
A. Well, Mr. Whitehead took me back and showed me the
point where these two boys came out into the street.
Q. All right. And did he show you how-where he came
to a stop?
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A. Yes, sir. The car was still in the street. He said he had
not moved it from the time that he stopped.
page 49 ~ Q. And how far distance was it from where Mr.
Whitehead said that the children were struck to
where he came to a stop?
A. About sev£nty feet.
Q. Seventy feet. Did Mr. Whitehead tell you why he did
not stop after striking the children 7
A. Yes, sir. He gave me a statement.
Q. Did he·
A. Yes, sir.
Q. Did be say he saw the children?
1\{r. Woltz: If the court please, I think he can ask him
what he said.
By 1\Ir. Ellenson :
Q. All right, what did he say?
A .. He said, "I turned right off Jefferson Avenue onto 17th
Street. I saw a gang of children playing. I did not see any
wheels or tricycles. As I got to the group of children I slowed
up. The next thing I saw were two children on a wheel, from
behind a parked car. I applied my brakes, and after I saw
he was hung with me I tried to protect him as best as I could
by easing along until I got the wheel clear of him. Then I
stopped.
Q. Was any defects-anything mechanically wrong with his
cart
A. Nothing that I could tell. He said there
page 50~ was nothing wrong with it.
Q. What was the estimate of speed that he gave
you when he struck the child?
A. He stated speed before the accident at approximately
fifteen miles per hour.
Q. And what did he say when he struck the child?
A. You mean his speed?
Q. Yeah. What was his speed when the childA. Fifteen.
Q. He was going fifteen when he struck the child? That's
what he told you there that evening about 5:301
A. About 5 :30, the statement.
Q. And did you sec any skid marks there?
A. There were no skid marks.
Q. No evidence of him coming to a stop?
A. No, sir.
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Q. How wide a street is this! Do you know?
A. I'd say approximately forty feet from curb to curb.
Q. Forty feet from curb to curb. And did he make any
other statement there at that time'
A. No, sir.
Q. Would you describe the road conditions there?
A. Well, I'd say the street is approximately
pag·e 51 ~ forty feet wide, and at that time parking was allowed on both sides of the street, and cars were
parked on both sides of the street at that time.
Q. When you arrived?
A. "\Vhen I arrived, yes, sir.
Q. When you arrived. Now, what type of street is it 1
A. It's a blacktop rock street.
Q. What was the weather conditions?
A. Weather was clear and surface conditions was dry.
Q. What was the characteristic of the roadbed itself?
A. At that particular point of the accident it was no defects
in the road.
Q. Is this a straight, level road or is it hilly f
A. I think smne sections it is a little bumpy. I am not sure,
I believe just over Jefferson Avenue is a rough section.
Q. 'Vhere that occurred it was straight and level?
A. Where the accident occurred it was straight and level.

page 52

~

Mr. Ellenson: Answer Mr. Woltz.
CROSS EXAMINATION.

By Mr. Woltz:
Q. Officer Memory, what's the speed limit in that block?
A. Twenty-five.
Q. It was that at the time of the accident?
A. Yes, sir.
Q. Did Mr. "\Vhite'head tell you of cars being parked on the
north side of 17th StreetY
A. I don't think he told me, but when I arrived there were
cars parked on north and south side.
Q. But he did tell you the tricycle came ont fron1 between
parked cars on theA. Oh, yes. He s'howed me the two parked cars where the
tricycle came out of.
Q.. Is there not an alley just west of Jefferson A venue as
you turn there leading through towards 18t11 Street, maybe
all the way through 7
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A. Yes, sir, it is an alley.
Q. How far from Jefferson Avenue is it Y
A. The alley T
Q. Yes, sir.
page 53 ~ A. I'd say approximately twenty-yards, fifteen
or twenty yards.
Q. Fifteen to twenty yardsf
A. Yes.
Q. Did you talk to either-did you ascertain which one of
the boys were actually riding the tricycle and the other one
riding with him?
A. I talked to James Moore in the hospital.
Q. Was that in the presence of the Lloyd Barner boyY

}.fr. Ellenson: Who did you talk to f
The Witness: James Moore.
By Mr. Woltz:
Q. Was it in the presence of this-was this child here there,
or do you knowf .
A. No, sir, he was not there.
Q. He was not there. There is ample room for parking
on both sides and traffic to go both ways; it is a two-way
street, isn't it 7
A. Yes, sir, it is a two-way street.
Q. Look at your notes again, Officer Memory. As I understood, you said seventy feet from the point of impact to
where the tricycle came from the carY
A. I am sorry. I don't understand that.
Q. Mr. Ellenson asked you how far it was from
page 54~ the point that Mr. Whitehead showed you the impact occurred to the point that the tricycle broke
loose from the car?
Mr. Ellenson: I didn't-if Your Honor please, that wasn't
the question. I didn't say the bicycle ever broke loose
from the car.
By Mr. Woltz:
Q. Just tell me how far it was the tricycle separated from
the car on the car separated from the tricycle, which is immaterial which, and the point !fr. Whitehead showed you
that the tricycle first came out from between the parked cars Y
A. Mr. Whitehead showed me where one of the boys broke
loose from the car. He didn't say anything about the tricycle.
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And from where the boys came out from behind the car was
approximately sixty feet.
Q. I understood you to say seventy while ago~
A. And then from where the boy was lying in the street,
there was some blood there, to where the car ftctually stopped
was ten more feet.
Q. Oh, yes, sir, I understand now. The car was headed in
a westerly direction Y
A. Yes, sir.
Q. Station wagon!
A. Yes, sir.
Q. Daylight?
page 55~ A. Dusk, just before dark.
Q. You didn't have to drive with your lights on?
A. I believe I did when I left there, but when I arrived I
didn't have to.
Q. At the time of Mr. Whitehead's incident it was light
enough to not require headlights Y
A. Not headlights. Possibly parking lights, but not headlights.
Q. Is that 17th Street as wide as Jefferson Avenue?
A. No, sir.
Q. And did I understand you to say you thought 17th
Street was forty feet wide'
A. Approximately thirteen paces wide, fourteen paces,
maybe.
Mr. Woltz: I wasn't aware that it was wider than the
other street. That's what-thank you officer. That's all I
know of.

page 62
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Mr. Woltz: I have no further questions.
The Court: You may have a seat.
Mr. Ellenson: If Your Honor please, the plaintiff rests.
The Court: All right, the plaintiff rests.
Mr. Woltz: If Your Honor please, the defense has a motion.
The Court : All right, sir.
Sergeant, will you take the jury out, please?
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Mr. Woltz: If Your Honor please, the defendant moves
to strike the evidence of the plaintiff on the ground that he
'has not at this point produced any evidence which places any
degree of negligence whatsoever on the defendant driving the
automobile.
The defendant's testimony, uncontradicted either by him
or anyone else or any evidence here, is that he turned the car
there driving at about fifteen miles an hour in a twenty-fivemile zone; that he observed the c'hildren playing in the yard;
he saw no children on tricycles; he reduced the speed of his
car and suddenly from between two cars two-a tricycle
hit the front of his car or his car hit the front of
page 63 ~ the tricycle which had protruded out from between two parked automobiles.
They-one question which might carry to make it a jury
question is to the fact of the car going a little distance,
whether or not in the emergency there he was negligent in letting his car roll a little bit afterwards. The plaintiff has not
carried the burden of proof at that point to prove that this
was the child which was still on the tricycle. That is very
material. That burden is on him. He's rested at this point.
If this was the. child who fell from the tricycle at the point
of impact, then obviously there could be no continuing negligence or no subsequent negligence which would affect the
child. Now, I submit the burden of proof is on him to show
which one of the children it was that was still on the tricycle.
I call the court's attention to the fact that the fifteen-mile
speed limit is the same speed limit it would be in a school
zone; that the speed this man was traveling would have complied if it had been, as Mr. Ellenson attempted to prove, in
there. So that there is just no negligence shown on be·half of
this man. He saw the children there and brought his car
down to a very low speed. If you get any lower
page 64 ~ than that you must change gears with these modern
automobiles. And I just submit to the court that
he· bas failed to produce any evidence of sufficient negligence
on the part of this defendant to carry the case to the jury, and
move that the evidence be stricken.
Mr. Ellenson: If Your Honor please, Mr. Woltz made
some statements that I think that he must have overlooked
in the evidence of the defendant himself. The defendant'
hin1self identified this child as being the child in front of his
car that was taken to the hospital, the child that was down
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when the car caine to a rest. He identified him. And when
Mr. "\Voltz said, "Is this the child f" he said, "Yes, this is
the c·hild. ' '
Now, this is a question here, Your Honor, whether or not
when this man saw children playing he was under a duty
to exert-and that's the word that the Supreme Court has
used, ''exertion' '-exceedingly great vigilance not to harm
a child playing, and that he was under a duty to expect that
a child of this tender age would dart out into the street. And
after this man struck those two children he didn't stop his car,
and on his own evidence, Your Honor, I asked him
page 65 ~ how fast-how long a distance did it take him to
stop. He said, ''Stop on a dime.'' Then after
striking two children and knowing two children. are there,
he still refused to put the brakes on. He drags one child down
sixty feet and 'he gets off, knocked it off. He doesn't stop
then; he continues on for another ten feet and finally he came
to a stop dragging this child. His excuse was he didn't want
the wheels to run overtop of him. He didn't know what was
going to happen. He was going to roll along until he rolled
over something, then he would stop.
I submit, Your Honor, that we have established by a preponderance of the evidence for a. directed verdict in this matter that it is only a matter of damages to be awarded this
child.
The Court: All right, gentlemen, I am going to overrule
your motion at this time.
].{r. Woltz: Note my exception.
The Court: All right. Bring in the jury.
(The jury returned to the courtroom) .
page 66 ~
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AUDREY WHITEHEAD,
called as a witness on behalf of the defendant, having been first duly sworn, was examined and testified as follows:
DffiECT EXA].1:INATION.
By Mr. Woltz:
Q. What is your name?
A. My name is Audrey Whitehead.
Q. Are you James Whitehead's daughter?
A. Yes.
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Q. How old are you Y
A. I am thirteen.
Q. Where do you live Y
A. I live 1701 Ivey Avenue.
Q. What grade are you in in school Y
A. Eighth.
Q. On the 17th of February were you riding with your
father in the station wagon when he had a collision?
A. Yes. Yes, I was.
Q. Where did you get into the station wagon Y
A. Where did I-I got in it at home.
Q. At 4ome. From there which direction did your father
goY
·
A. He went-he came from-

page 67
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The Court: Don't drop your voice now.

A. He came from-I don't know what street it was, but
I knowQ. You were on 17th Street when you got in the car?
~Yes.

Q. And then after he drove off, which way did he turn
first? Did he go direct down 17th Street?

Mr.
The
Mr.
She's

Ellenson: Object to the leading.
Court: All right, sir.
Ellenson: He's asked her which way did they
capable of answering~·

go~

Q. When you left home your father started the car up.
Which way did he goY
A. He went straight up, I think.
Q. Just immediately after you got in the carY
A. Let me see. He got in and then he-I don't quite
understand.
The Court: Which avenue did he head for when he got
in the carY
The Witness : I don't know.
By Mr. Woltz:
Q. Which way was the car headed when you got into the
carY towards Newport News or towards Hampton Y
A. It was-let me ·see. It was-I think it was
page 68 ~ toward-
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Q. Let n1e ask you this way then: Did he finally
get around to driving on J e:fferson Avenue?
A. Yes.
Q. vVhich direction w·as he going on J efferRon Avenue?
A. Yes.
Q. 'Vhich direction was he going on Jefferson Avenue,
towards w·hicb way?
A. I think it was east, I think.
Q. 'Vas he going toward the boat harbor or toward Hilton f
A. The boat harbor I think.
Q. Then when he got to 17th Street what did he do?
A. He turnt the corner.
Q. Which way did he turnt towards Marshall or towards
Warwick, towards Terminal or-what part of the car were
you sitting in!
A. Up the front.
Q. On the front seat?
A. Yes.
Q. Now, you have testified he was going towards the boat
harbor on Jefferson Avenue and came-

Mr. Ellenson: She didn't testify. She said she
guessed.
1\tir. Woltz: I didn't hear the word ''guess."
Mr. Ellenson: Object to the question.

page 69
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By Mr. Woltz:
Q. -came to 17th Street l1e made a turn. In 'vhich-towards which avenue did he turn 1
A. I think it was Warwick.
Q. At that time did you see any children in the area anywhere close?
A. I saw two boys on the corner.
Mr. Ellenson: I didn't hear you.
The Witness: I said I saw two little boys on the corner
as we were turning.
By Mr. Woltz:
Q. What other children, if any, did you see 7
A. I didn't see any more.
Q. Did you see any children playing in the yard · along
in the 1700 block?
Mr. Ellenson: Object to being leading at this point.
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By Mr. "\Voltz:
Q. Did you see any other children anywhere in the area!
A. Yes.
Q. Where¥
page 70 r A. They were playing in the yards. I don't
know exactly where.
Q. Did you see any boys on a tricycle?
A. Those two boys. As we turned I say I saw two there
had the bike with them.
Q. Was this before or after the impact?
A. (No reply)
The Court: She doesn't lmo'\v what you mean by ''impact.''
By Mr. Woltz:
Q. The two boys you saw, where were they standing, the
first two you talked about Y
A. On the corner.
Q. Was this the boy f
A. I don't exactly know about faces, but they wereQ. Now, then later did you see other children after you
completed your turn?
A. No. I wasn't looking for any.
Q. Did you see the children come out from between two
cars and hit the car or come in contact 'vith your father's
car?
A. No.
Q. What was the first, if anything, you knew about the
accident, about that something had been struckY
page 71 ~ A. I beg your pardon?
Q. When was the first time that you knew that
your father had run into something or something had run
into your father?
A. Well, I heard a noise, it was a little bump.
Q. Had you seen either of these-either two boys on the
tricycle before that, the Barner boy or the Moore boy!
A. Before orQ. Before you heard the thump?
A. No.
Q. Did you see them after that?
A. After the accident 1
Q. Yes.
A. Yes. They were laying in the street, and I didn't look
back to see them again.
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Q. Now, as your father was driving the car coming this
way, coming down Jefferson Avenue, which way
page 72 ~ did he turn in executing ~is turn~
A. Would you repeat the question?
Q. Did he make a right turn, left turn, or-if he turned'
He didn't go straight?
A. I don't ~now what you mean. You mean after heQ. I meant as he came down-you testified he was coming
down Jefferson Avenue going towards what you guess to be
the boat harbor Y
· A. Yes.
Q. Then you got to 17th Street. You said he turned towards
Warwick Avenue f
A. Yes.
Q. Is that what you said? And wben did you see any
children playing in the yard, if you did see them or not~ The
two you testified you saw were up on Jefferson Avenue on
the corner. Isn't that correct?
A. Yes.
Q. Then you traveled a little farther, didn't you, before
-where did the accident happen?
~- I don't exactly know where it happened.
Q. Didn't happen-was it some distance from Jefferson
Avenue, or was itA. I think it was some distance from it.
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CROSS EXAMINATION.
By .Mr. Ellenson:
Q. Miss Whitehead, you said before, 'vhen your father's
lawyer was asking you, you said that you saw these two
children on the tricycle. Did you ever see them on the tricycle?
A. What you mean? I saw them standing. They 'vereQ. When you made the turn off Jefferson A venue and
came down 17th Street you said you saw the boys on the
tricycle. Is that right?
A. I didn't see them on it, but I saw two boys with a
bicycle.
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Q. You saw two boys with a bicycle. And where were the
two boys with the bicycle at that time'.
A. They were standing on the corner.
page 74 ~ Q. Standing on the corner Y
A. Yes.
Q. V\Tas it-stand up, Clarence. Was it this size boy?
A. Yes, he was about that size.
Q. About that size. And he was up at the corner where
Mr. Flacks 's store is, where the grocery store is right on the
corner, or is it right behind the groce·ry store that you saw
the ·boy, you know, where the alley is Y
A. Yes.
Q. He was near the alley, wasn't he, not on the corner
itself?
A. No, 'he wasn't in the alley. He was standing on the
corner.
Q. He was standing on the corner Y
A. Yes.
Q. On the corner of Jefferson Avenue and 17th StreetT
That 'f? the street that yolir father was going down. You don't
mean to say he was standing up on the Jefferson A venue
corner?
A. No. He was down farther.
Q. Down farther. Where it looks like a street cut through
right behind the store, an alley, wide alley, isn't it, near the
apartment houses Y
A. I don't remember. See, as we turned and,
page 75 ~ you know, it is a street there.
Q. Yeah.
A. He was standing on the corner.
Q. Down farther!
A. No.
Q. If I give you a piece of paper, do you think you could
draw what you are trying to say?
A. Draw what I am saying?
Q. What you are trying to tell me about where the corner
was and where the children were standing when you saw
them? Couldn't you do it? If you can't, it is all right. I
mean I am just asking you.
A. I'll try.
Q. All right, try, see if it will help me.
A. (Witness drawing)
Q. You can't do it? That's all right. Don't let me excite
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you. That's all right. "\Vhen did your father put the brakes
on on the car? Do you know?
A. No.
Q. Did your father ever blow his horn?
A. No.
Q. Were you talking to your father as you w·ere going
down that street?
.A. No.
Q. 'Vbat was your father doing?
page 76 ~ A. As he was driving?
Q. Yeah. Did you see what he was doing?
A. I don't know what you mean by "what he was doing."
Q. I mean was he talking to you, was he turning his head
orA. He was driving. He was just driving. He wasn't talking. ·
Q. He was just drivingT
A. Yes.
Q. And where were you all going?
A. We were going to a lady's 'house. We were to pick her
up because we were going to carry her to someone's funeral
or something like that.
Q. Someone 's funeral T
A. Yes, to North Carolina.
Q. At 5 :30 at night T Is that where you all were going, to a
funeral?
A. It was going-the funeral was going to be next morning, I think.
Q. Next morning?
A. Yes.
Q. I see. And where were the other children that you sawT
A. They were around in the yard playing..
page 77 ~ Q. Were they running or sitting still or what
were they doingY
A. I didn't notice that.
Q. You just noticed there were smne children f
A. Yes.
Q. And you did see two boys with the bicycle T
A. Yes.
Mr. Ellenson: All right, thank you.
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REDIRECT EXAMINATION.
By Mr. Woltz:
Q. Do you know whether the two boys with the bicycle
are the same two boys that finally had the accident with your
fa.t'her?
A. Will you· repeat that, please?
Q. The two boys you said you sa'v on the bicycle-was it a
bicycle or was it a tricycle?
A. A bicycle I think.
Q. Do you know?
A. You talking about what was it they were riding? It was
a tricycle. It was a smaller bike.
Q. The two boys that you saw up at the corner, were they
on the same bicycle or tricycle that later was struck or came
in contact ·with your father's car, that your father
page 78 ~ had the accident with'
A. I-I justQ. Well, tell the jury ·just what you do know about the accident, then? Maybe my questioning is getting you confused.
Tell the jury here. You were riding in the front seat with
your father, and just tell the jury, if you can, what happened, to the best of your recollection.
A. Well, as we were driving there was two children standing on the corner with a bike. I don't know whether they were
on it or off it. I just saw two and they had a bike, a bicycle. It
was a small bike, I knew that. And when we turned I just
heard a bump and-and I looked back and I just saw them
and I didn't look around any more because it was a little
too hard looking back.
].\fr. Woltz: Thank you. That's all.
JAMES WI-IITEHEAD,
defendant, called as a witness on his own behalf, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Woltz:
Q. On the day of the accident, 1.\{r. Whitehead,
where 'vere you going?
A. I "ras on my way to North Carolina to take some peoples
to a funeral.
Q. Funeral in North Carolina?
page 79

~
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A. Yes, sir.
Q. Where did the people live that you were going to pick
up on 9th Street?
A. 9th Street?
Q. Yes, sir. \Vhere had you gotten into your vehicle?
A. Well, the fellow that wanted 1ne to take his peoples
home ·he was going on to North Carolina, so his wife came
by my house to get me to take them and his mother, the boy
was dead, to take their mother to Carolina, so I told her
I would. So I left the house, I went to 9th Street and I vey
A venue and picked up this boy's wife, I came back by home, I
stopped and I eat, I left home, I went to 18th Street, I turned
left, came to Jefferson Avenue, I turned left again, came
down to 17th Street, I turned right. Well, I was on my way
there to pick up the other lady was going along with her.
Q. Where does she live?
A. She lived in-where this lady lived across in Lassiter
Court, I think. I think it is Lassiter Court.
Q. How fast were you driving at that time?
page 80 ~ A. Well, at that time, before I got where I was
going to pick the lady up, the accident happened.
Q. vVell, as you turned from Jefferson Avenue into 17th
Street, how fast were you traveling1
A. Around fifteen miles per hour.
Q. V\That did you observe, if anything, in the way of children in or near the area of 17th Street 1
A. Yes, I saw the children out in the park playing.
Q. What do you mean by ''park''?
A. Well, that's right there in the circle, you know, in the
project. It is a front out after you turn you can see out in the
park.
Q. "\Vhat, do you have yards in front of the project houses?
A. Yes, it is, you know, small spaces there for them to play
in.
Q. You saw children there playing?
A. Yes.
Q. Did you see any children on the sidewalk Y
A. No, I didn't. I just saw them out in that area playing.
Q. Did you see any children riding a vehicle?
A. No.
Q. \Vhen you sa\v these children, w·hat, if anypage 81 ~ thing, did you do with regard to the-your driv.
ing of your car?
A. Yeah, I l1it my brakes after the ''compact'' was hit.
Q. Prior to the time it hit what did you do, if anything?
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A. You meanQ. You turned the corner at fifteen miles an hour and you
saw the children. What did you do after that?
A. I reduced my speed down.
Q. And then did you have an accident Y
A. (No reply)
Q. Did you have an accident with something? Did you
strike something?
A. The tricycle.
Q. Where did the tricycle come from?
A. Betwixt two cars.
Q. Where were these cars parked f
A. They was parked on the right-hand side of me.
Q. How many cars were there f
A. It was three cars.
Q. With relationship to the alley· that the police officer
testified about, where were these cars parked?
A. One was parked just up above the alley.
. Q, All right.
page 82 ~ A. Up just a little farther, I guess about two
lengths of c.ars, it was another car parked, then a
car parked in front of that one. They was about two or three.
feet apart.
Q. Now, where did the tricycle come out? Between which
of the cars did this tricycle come out Y
A. The last two cars.
Q. Between the last two cars?
A. Yes.
Q. How close were you traveling as you went down 17th
Street to the parked cars!
A. About three feet.
Q~ Did you at any time see the children on the tricycle
prior to the time of the impact?
A. No. "\VbenQ. After the impact what was your first reaction with
regards to the handling of your car f
A. Well; I hit my brakes.
Q. And then what happened?
A. After I had saw I was in the collision, so I just eased
off the-let the car pressure pull it on itself.
Q. Why did you do that?
A. That was-well, I just couldn't stand to get out to look
under that car to see was~that child under there or not, so-
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I didn't know 'vhether the tricycle had him tied up or what,
so I just let the pressure of the car move itself
page 83 }- until I knowed I was clear of the child.
Q. How far did the car go, if you know 7
A. \Veil, about the distance from here to that door.
Q. \Vere you there when the police officer made the measurements and stepped it off?
A. Well, yes.
Q. You took him back and showed him where the point of
impact wasY
A. Yes, sir.
Q. Had there been any damage to the hood or front of your
car prior to this accident?
A ..No.
Q. "Tas any damage done to the hood, front, or fender
of your car as a result of this accident 1
A. It has been a little bit.
Q. vVhat area, if you recall?
A. Well, the bumper, it was already bent-the little plate
that holds the bumper to the car, well, it was already rotten,
you know.
Q. That's what I want to ask you: Was there any damage
before?
A. Yeah, that was already damaged.
Q. All right. No,v, what else-what was there that the
accident put there?
page 84 ~ A. "\Veil, it was one lick ·on the front headlight.
Q. Was the lens to the headlight broken?
A. No. Just was a little glance off the car, the tin part.
Q. Just the tin part?
A. Yeah, around the headlight.
Q. Urn-hum.
A. Just one little dent there and one on the bumper-on ·
the fender.
Q. One on the fender?
A. Yes, sir.
Q. And the glass in the headlight wasn't broken 7
A. No, sir.
Q. I don't kno'v how I got the impression before the glass
was broken?
A. No, sir, it wasn't broken.
Mr. Woltz:

Answer Mr. Ellenson.
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CROSS EXAMINATION.
By Mr. Ellens.on:
Q. Mr. Whitehead, you said you never saw the tricycle¥
A. I didn't say I never saw the tricycle.
Q. \Vhen did you see the tricycle?
page 85 ~ A. After the lick was hit.
Q. After the lick was hit 1
A. Yes, sir.
Q. Did you see the tricycle co1ne from between the two
automobiles?
A. No, I didn't see it come from through there.
Q. That's what I wanted to get straight. You did not
see that tricycle until it was out in the street, did you 1 When
the tricycle was in the street you didn't see it at all 7
A. Not-in the street was when I hit.
Q. I didn't hear you Y
A. I didn't see it until we had connected together .

page 87
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Q. And you never saw the bicycle at all until your car
struck the bicycle-or tricycle in the street, then you saw the
children?
· A. Not until the ''compact.''
Q. Now, when your daughter says there was two children
standing on-the corner and playing, was she right or wrong?
A. I didn't see that.
Q. You didn't see that?
A. No.
Q. Did you see any children playing on the sidewalk?
A. Well, yes, out in the park playing.
Q. From the sidewalk running up and down that little hill 7
A. Yes.
page 88 ~ Q. You saw that, didn't you?
A. Yes, sir.
Q. Now, there was nothing to obstruct your view if the
children had been out in the street out bevond the two automobiles? You don't even know wher~ they came from, truthfully, do you 1
A. Yes. They came out from behind the cars.
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Q. How do you lmow they came out from behind the cars Y
A. Because I was at the side of the cars when the lick was
hit.
Q. You were at the side of the cars when the lick was hit?
A. Yes, sir. I sure could see in front of me.
Q. In other words, you are saying that the tricycle went
faster than the autmnobile?
A. It couldn't go fast as the automobile because it would
have hit the bumper.
Q. And you were g·oing a minimum of fifteen miles an hour.
A. (No reply)
Mr. Ellenson:

All right, I have no further questions.

By Mr. Ellenson: (Cont'd)
Q. This is the child that was in front of your
page 89 ~ car, isn't it Y
A. That's the one was laying in the street.
Q. That's the one was laying in the street~
A. Yes, sir.
Mr. Ellenson : All right, thank you.
The Court: The one that came out from under your carY
The Witness: Yes, sir, he was the one.
By Mr. Ellenson: (Cont'd)
Q. T'his is the one that was seventy feet away after you
struck him?
A. Not seventy feet.
Mr. Ellenson : All right.
REDIRECT E·XAMINATION.
By Mr. Woltz:
Q. How far away was he?
The Court: He asked you how far away was he?
A. Well, about-it was about forty-five feet from where
the lick hit to where the child came out from under the car.
Q. This was the boy tha.t was entangled in the
page 90} carY
A. And the tricycle.
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Q. You are sure this was the hoy tangled in the car and
taken along with the car when you were driving¥
A. That's right.
1\fr. Woltz: All right, thank you so much .
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•

Mr. Woltz: That's the defendant's case, if Your Honor
please.
The Court: .All right. The defendant rests. .Any rebuttal?
Mr. Ellenson: No, sir.
The Court: .All right, gentlemen, I am going to excuse you
now to-well, let me get you to go outside to your jury room
for just a minute.
(The jury withdrew from the courtroom.)
1\lr. Woltz: If the court please, the defendant renews its
motion that it made to strike the entire evidence for the same
reason stated before. The court's memory is good; I don't
need to reiterate my argument to Your Honor. It is just a
case here in which we have an unavoidable accident. The
man was perfectly alert, no defects in him, no defects il\, his
automobile, children playing in the yard, and he slows his
automobile down, then at a point some of them come out of a
hidden crevice between two parked cars and strike him. N othing that he could have done any more than if it had been you
or I had been driving a car. It is just an unfortunate and 'unavoidable thing, we submit to the court.
page 93 ~ The Court: All right, sir. I am going to overrule the motion.
Mr. Woltz: Except.
Mr. Ellenson: If Your Honor please, I would like to make
a motion to strike the evidence of the defendant in this matter; that the evidence of the defendant shows his negligence
per se; and ask that the verdict be directed or instructions be
given to the jury for damages only in this matter.
The Court : Overrule it.
Mr. Ellenson: Yes, sir. Exception.
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The Court: Instruction No. 1, any objection-offered
by the plaintiff?
Mr. Woltz: We object to it on the grounds that there is
no evidence of the age of the child in the record; on the other
ground that there's been no plea of contributory negligence
filed and capability of the child as to neg·ligence has not
become a part of the case as to contributory negligence .

•
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The Court : '' F''?
Mr. Ellenson: ''F" there is no evidence 'here of any unavoidable accident, and it is contrary to any evidence here
in this court today.
The Court : All right, ''The court instructs the jury if you
believe from the evidence in this case that the infant plaintiff
ran or rode from the yard or sidewalk into the path of the
defendant's car at a time when in the exercise of ordinary
care and prudence the defendant could not avoid colliding
with him, then the defendant, if he was otherwise acting prudently, was not guilty of negligence.''
Mr. Woltz: I think that's the crux of the whole case.
The Court: Grant "F".
Mr. Ellenson : Sir?
J
The Court: Granted.
page 111 ~ Mr. Ellenson: Note the exception.
The Court: Yes, sir. "G''?
Mr. Ellenson: No objection.
The Co1:1rt: All right, granted.
Mr.. Ellenson: Object to '' H'' as there's no sudden
emergency.
The Court: "H", "The cou~·t instructs the jury that if
you believe from the evidence in the case that the defendant
after the impact was acting in a sudden emergency, then his
actions are not measured by ordinary means, but allowance
must be made for the actions in the emergency. The defend-
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ant is chargeable only with what a reasonable prudent man
would do under similar circumstances.''
:Mr. Woltz: If the court please, the testimony of the defendant was that after the impact he could only do the best
thinking that he could, and what appeared to him to be the
best thinking a.t that tin1e was to let the car drift on until it
came to a stop. Certainly, the suddenness with which the
tricycle emerged into his path or into the side of his car was
sudden. There isn't any doubt about that. After the accident,
if he became confused and did things which he might not have
done if he had had sufficient time to think about
page 112 ~ the1n-it might have been, I don't know, that stopping the car sooner would have minimized the
damages or maybe eliminated some of the damages. But he's
chargeable after the impact with what he did at the point of
the impact, with his explanation of it, only with what would
be prudent in the light of the circumstances then as the jury
determines it.
The Court: Anything else Y
Mr. Ellenson: Your Honor, sudden emergency as Arthur
explained it would mean any accident that occurred, because
it certainly occurs suddenly and the emergency is over. Now,
the burden is on this man, the duty was on this man when he
saw those children to observe, which by his own testimony
he failed to do. He failed to take any- all the necessary
precautions that the law entails in that case. If there was
any emerg·ency that arose, it was his own doing. Now, he says
one time he saw the children, other times he never sa'v the
children. One time he says he could have stopped his car
immediately, and other times he said, ''Well, I didn't know,
maybe I'd roll' until it rolled over something, then I'd stop."
There is no sudden emergency evidence in this
page 113 ~ ma.tter. I ask that it be refused.
The Court : Well, I think the jury ought to
ha.ve the right to consider after he hit the child whether he
acted properly or not and not penalize him if he was acting
under what the law recognizes as a sudden emergency in
which a man is only charged with acting as an ordinary person would under similar circumstances.
The thing that disturbs me about the 'vhole case is whether
he-if there's no negligence up to that point, whether the
plaintiff is entitled to recover anyhow. I mean suppose I
have an accident which is not my fault, but after I have hit,
then I don't take maybe the proper course that I should take.
I don't know whether the plaintiff can recover then or not.
For instance, this is a perfect example: Let's say that this
man wasn't negligent when he hit the child-and I am not
saying that; I am using that as an example-but then he
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does what he says and lets the car roll along instead of stopping immediately, but he did so thinking that that was the
best thing for him to do. Now, the jury might say, ''We
think he was negligent in letting his car roll, but we don't
think he was negligent in hitting the child.'' I
page 114 ~ don't know whether you can recover in this instance or not. He's not negligent when he hits
the child that puts the child under the car.
All right, sir, I am going to grant ''H".
Mr. Ellenson: Note the exceptions .

•

•

..

•

•

•

•

page 115 ~

(The jury returned to the courtroom.)
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1\fr. Woltz: It is conceded that there is a presumption that
a child seven years of age to fourteen is presumed to be not
guilty of negligence. That presumption is rebuttable though.
Under 7 it cannot be rebutted, and it is concluspage 116 ~ ively proven to be not guilty of negligence. A child
wasMr. Ellenson: If Your Honor please, I hate to interrupt
Mr. Woltz, but ·that was not the instructions that the court
has given.
The Court: That's what the instruction says, ''presumed
not to be guilty of negligence.''
Mr. Ellenson : But not speaking about anyone under seven
or over fourteen, Your Honor.
The Court : All right, sir, go ahead.
Mr. Woltz: So that from .the accident in this case it is up
to you to decide whether or not you will favor that presumption or whether from the accident in this case you may
think that it was-this child over the seven, under fourteen,
was capable of committing negligence which was brought
about or was the sole proximate cause of the accident. If that
be so and you conclude that from the evidence that's been
before you, then obviously there can be no recovery against
the defendant.
The Court: J\fr. 'Voltz, let me interrupt you now. There's
been no evidence here or no contention there about the child's
negligence.
Mr. Woltz: But it is a matter for the jury to decide'
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whether or not his presumption is here, if Your
Honor' please, I submit. They take all of the facts
into consideration from what happened, and the
circumstances of the accident. If I may, I believe I'm right
that way.
The Court: I don't see how under the evidence h,ere-the
child hasn't even taken the stand-that the jury can override
the presumption there.
~Ir. Woltz: 'Veil, there's evidence of the others as to what
the children did. The other witnesses testified what the children did. I think the jury has a right to consider what the
children did regardless of whether the child said it or not. I
don't want to go out of line at all. Your Honor knows that
over these years I want to stay strictly in line andThe Court: Well, I am going to rule that type of argument improper.
1\fr. Woltz: Well, then I 'vithdraw the argument as to that
-as to the child.
page 117
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JUDGE'S CE.RTIFICATE.

I, Douglas Magruder Smith, Judge of the Corporation
Court for the City of Newport New·s, Virginia, do hereby
certify that the foregoing is a true and correct transcript of
the testimony and proceedings in the case of Lloyd Barner,
an infant, etc. ver.r;:us James w·hitehead, tried in said court
on November 7, 1962, and includes all the testimony offered.
the motions and objections of the parties, the rulings of the
court, and the exceptions of the parties, and all other proceedings of the said trial.
I further certify that said transcript was presented to me
for certification and signed within sixty days after the final
order in said cause, and that the attorney for the defendant had reasonable notice in writing· of the time and place
at which the same would be tendered for certification.
This transcript was tendered to me on the 4th day of J anuary, 1963.
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